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TABLE 4 : SHIPS’ AGENT SURVEY RESULTS

Question Yes No No
Opinion

Do you have ai cess to enough pilots? 11 1
Are pilots dispatched in a timely manner? 10 1
Are pilots qualified for the duties and waters assigned? 11 1
Should Alaska limit the number of pilots? 3 7 2
Should pilots with unlimited licenses be allowed tc pilot 
in all state waters? 4 7 1
Have you ever filed an accident report with the state? 3 9 1
If so, did the Pilot Board take prompt action concerning the report? 2 4
If you have ever reported negligence or incompetence, 
was the Board's action timelv? 1 11
Other than an accident, have you ever complained 
about the quality of pilot services? 3 9 j

In general, do you and captains of the ships you represent have 
adequate means of reporting prnhlems with pilotage? 9 3

i

Would you favor a state-mandated pilot evaluation by masters/
captains? 1 7 4
Is the present rate structure reasonable? 7 -3 2
Is the present rate structure too complicated? 3 7 2
Do you have adequate opportunity to comment to the Board on 
proposed rate changes? 6

1
4 2

Do you feel that your concerns as a ship's agent are adequately 
addressed by the Board? 9 3
Should agents be bonded for the payment of pilotage fees? 3 7
Should the state set a limit to pilot liability for damag.es? 2 3 7

Elaboration on or clarification of responses to  the above questions are summarized 
below.

A  PILOTS ACCESSIBILITY AND DISPATCH
Several agents m entioned that it was sometimes difficult to secure a pilot during the 
peak season or for dispatch to an out-port. Three of the agents working in the Aleutian 
Chain com m ented that service was more sufficient and timely now  tha t the Alaska 
Marine Pilots formed to service the Chain exclusively. Agents serving the petroleum 
industry had made arrangem ents w ith  the appropriate association to have three or 
four pilots on call at all times.
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B. PILOT QUALIFICATIONS

A lthough all agents answered th a t pilots dispatched were qualified for the duties 
assigned, m any had suggestions for improvement of the current system . Seven agents 
m entioned the need to strengthen entry level requirements. Suggestions ranged from 
an apprenticeship program to seeking persons w ith  long tim e sea experience as a 
captain or m aster. Three m entioned the difficulty pilots in their area had in gaining 
experience on larger ships or in having opportunities to perform the required num ber 
of docking/undockings. Tw o mentioned the difficulties experienced by the State 
Board in establishing and m aintaining entry  standards. One m entioned that “licens­
ing rules are being bent and misused”, while one perceived an effort by the state “to 
w ater dow n qualifications", based on weak regulations and A ttorney General opin­
ions.

“C ontinuing education? Absolutely!" responded one agent. Tw o others specifically 
suggested th a t some education/experience requirements be m et before pilots are re­
licensed. Several m entioned that pilot associations needed to berter police the quality 
of their members. One suggested check rides. One agent suggested a m andatory 
retirem ent age.

Agents voted dow n state-m andated pilot evaluation by ship captains or m asters for ‘ 
a variety of reasons. M any pointed out that captains and m asters of foreign vessels 
would have a language problem unless the evaluation form was translated into their 
native language. One agent felt that captains w ould not be candid, for fear of 
retaliation by the pilot association. Another agent felt th a t foreign captains and 
m asters do no t have enough knowledge to  be capable evaluators. O ther agents 
suggested th a t a system  w ould just add more paperwork and th a t the state would 
probably not use the inform ation anyway.

M ost agents felt th a t the current system for lodging com plaints against a particular 
pilot was sufficient. Several mentioned th a t masters and captains currently report 
problems to agents and that the agent works things out w ith  the association by asking 
th a t the problem pilot not be dispatched to his/her ships again. While the system  
appears to work, it can be a two-edged sword:- one agent m entioned th a t he was careful 
not to complain too often for fear of being labeled a “trouble-maker" and having his 
supply of pilots cut off. One mentioned th a t there should be some m echanism for 
agents to report problems directly to the-sta te  rather than  to the association; 
“Associations used to take care of problems internally— now  they don 't. Associations 
are political themselves." Another agent shared this view, and reported complaining 
to the association about a pilot, but “nothing happened.”

C . EVALUATION
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D. ACCIDENTS AN D  PILOT DISCIPLINE

Few agents had any  direct involvement in reporting accidents, since this is the pilot's 
responsibility. However, those who had some knowledge of an accident and subse­
quent Board response did no t feel that the disciplinary action was fair or timely. One 
m entioned th a t the state “sw ept the accident under the rug." Three agents called into 
question the state 's ability to  effectively investigate accidents and suggested a person 
w ith  m aritim e experience be hired to investigate accidents and other incidents. One 
agent suggested turning investigation over to the state troopers. One suggested an 800 
toll-free num ber for reporting accidents.

£  LIMITING THE NUMBER OF PILOTS OR THE AREAS FOR WHICH A PILOT IS 
LICENSED

More than  half th e  agents were strongly opposed to lim iting the num ber of licenses. 
O ne agent com m ented “limiting pilots will create a monopoly. It's much better to 
have highly qualified pilots by raising qualifications.” M ost felt that such a lim itation 
w ould lead to a pilot shortage, particularly in the more difficult and less accessible areas 
of the state. One mentioned that the state may already be facing a pilot shortage: “If 
business increases a t current rates, we w on 't have enough pilots as it is.” Another felt 
th a t such a move would limit economic grow th and cited the expansion of cruise and 
cargo ships in recent years.

One agent in favor of limiting the num ber of pilots suggested that the state "re-test 
all existing pilots— don’t grandfather."

Although agents d on 't favor limiting the number of pilots, they do favor limiting the 
area in w hich a pilot is licensed. All stressed local knowledge as the primary attribute 
of an efficient pilot and commented th a t “Alaska is too big for a pilot to operate every­
where." O ther agents com m ented th a t “there is too much difference in local 
conditions."

F. PILOTAGE RATES '

Eight of the agents felt that the current rate schedule is reasonable. Three mentioned 
th a t it is uneven— too high for some areas, too low for others. Tw o mentioned thac 
rates m ust be enforced across the board, w ith  no undercutting by individual pilots or 
pilot groups. O nly three found the current system too complicated. Although agents 
generally felt th a t they had opportunity  to com m ent to the Board on proposed rate 
changes, several m entioned that they were not always informed in time to make 
com m ent.

G .  STATE BOARD

M ost agents feel th a t theirconcerns are adequately addressed by the State Board. One 
m entioned th a t both current lay members are from Southw est Alaska, leaving
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Southeast under-represented. The same agent also felt th a t the sta te  should better 
educate the lay members so th a t they could take more active part in board delibera­
tions. 0 "ie agent m entioned th a t “there is lots of dissent in the pilot associations at 
present w hich spills over into Board activity." Tw o agents m entioned an “adversarial 
relations betw een the A ttorney General's office and the Board” and the fact th a t the 
AG's assigned to  the Board “lack understanding of the pilotage profession."

I I  BONDING FOR PILOTAGE FEES/PILOT LIABILITY FOR DAMAGES

M ost agents did not feel th a t agents needed to be bonded for pilotage fees. All 
responded th a t they paid up promptly, but several m entioned th a t associations may 
have problems w ith  o ther agents.

Opinions on w hether or no t the state should address the question of pilot liability for 
damages caused by pilot error were mixed. Several agents felt that the current system  
worked well and th a t the state should stay ou t of the issue. One felt th a t the state 
should increase pilot exposure. Another felt that the state should perhaps lim it pilot 
liability to  a fixed am ount.

I. PILOT INDEPENDENCE FROM SHIP OWNER CONTROL

One agent felt th a t some ship agents firms were getting too large and “the agents w an t 
to control the pilots— this would be a mistake."

J. STATE DEREGULATION
One agent com m ented th a t while it is “som ew hat beneficial to have some deregula­
tion, you cannot do aw ay w ith  regulation totally. The problem w ith  pilotage is tha t 
it is difficult to  deal w ith  individuals. W ith doctors, the profession is som ew hat self­
regulating. Clients d o n 't have to deal w ith  the individual if they d on 't w ant to. In 
pilotage, you deal w ith  an association. You m ust rely on existing pilots to police and 
control."

K  ALASKA STATE PILOTAGE SYSTEM

One respondent summ ed up well the present situation: “State pilotage in Alaska is in 
its infancy. W hen Alaska's pilotage regulations were adopted, the state d idn 't foresee 
how  pilotage w ould develop. As circumstances change, current regulations don’t 
w ork too well, but it is difficult to  change the regulations.”

Sum m ary:  As w ould be expected, ships' agents responses differed from pilot responses 
on several points Agents are not in favor, for example, of lim iting the nu mber of pilots, 
expressing fears th a t such a lim itation would make it more difficult to access a 
sufficient num ber of pilots for their needs. Nor do agents believe th a t the current 
situation w ith  respect to pilot liability is unworkable.



O n the o ther hand, agents are more ready than  pilots to  suggest th a t the state upgrade 
entry  level qualifications for licensing. They are also generally in favor of limiting 
licenses to  a specific geographic area, as long as this does not make unreasonable 
demands on the industry.

Agents agree w ith  pilots th a t ship captains cannot effectively evaluate pilots. Agents 
see the State Board of M arine Pilots as more responsive to their concerns than do pilots. 
However, some agents would like more tim ely notification of proposed Board action, 
particularly w ith  respect to rate setting, location of pilot stations, and determ ination 
of compulsory pilotage waters.

7 . CONCLUSIONS AND RECOMMENDATIONS
This report accepts the premise that the state does have a compelling interest in 
m aintaining a system  of compulsory pilotage for state w aters. The exponential 
increase in passenger ship traffic, the heavy state and local governm ent investm ent in 
port facilities and the Exxon Valdez disaster ail point to increasing rather than de­
creasing state  involvement in the m aritim e industry to protect life, property and the 
environm ent. In light of this compelling state interest, the overall conclusion of this 
report is th a t state regulation of Dilotage has not kept pace w ith  changes in the 
industry.

The conclusions and recommendations embodied in this report am ount to an explicit 
social contract between Alaska’s marine pilots and state government. In return for 
lim iting pilot liability and protecting pilot organizations from an titrust litigation, the 
state w ould require increased professional standards for all pilots and heightened 
accountability on the part of pilot organizations.

Based on the results of several surveys, meetings w ith  involved parties and numerous 
conversations w ith  State Board members, individual pilots and ships agents, the 
report finds the following w ith  respect to the existing system:

A. ACKNOWLEDGEMENT OF THE STATE'S INTEREST IN PILOTAGE
M ost states include a statem ent on public policy and the state 's interest in pilotage in 
the opening section of their marine pilot statute. Such statem ents generally include 
1) protection of life, property, and the environment, 2) the importance of efficient 
shipping, and 3) the public service nature of the pilot's role. A crucial element is the 
acknowledgement of the independence of pilots from steam ship owners and agents. 
Such statem ents remove any ambiguity about the state 's interest in and authority  to 
control compulsory pilotage in its waters.

At present, the Alaska Marine Pilotage statu te does not contain a section on public 
policy or state interest in the control of pilotage.
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RECOMMENDATION:
1. D ie Marine Pilotage Act should be amended to include an opening statement of 

intent, which establishes the fact that marine pilots ar_- employed as independent 
contractors under state control for the purpose of protecting lives, property, vessels, 
and the marine environment.

B. Prr.OT QUALIFICATIONS

T hat sta te  pilots hold extensive knowledge of local w aters should be the foundation 
of, and rationale for, a com pulsory pilotage system. However, the study finds that 
existing state en try  level standards cannot assure th a t all licensed pilots have this 
special knowledge. Alaska's extensive coast line, difficult w eather conditions and 
num erous ports of varying size and accessibility preclude one individual from gaining 
extensive local knowledge of the entire state. Thus, the Alaska situation appears to 
dictate regional licensing. Given both diverse physical characteristics and region- 
specific types of shipping traffic, qualifications and entry-level requirem ents may 
differ by region. However, docum ented, extensive sea-going experience should be a 
basic entry-level requirem ent of prospective pilots in all regions.

While some of the knowledge required for pilocing can be acquired by traditional 
educational m ethods, local knowledge is best gained through hands-on experience 
under the direction of senior or m aster pilots. In this respect, the report questions 
w hether or not the current sea-going experience and docking/undocking requirements 
are sufficient for licensure. A1 other maritime states require more extensive training 
and sea-going experience than  does A aska, although A aska 's  size and diversity makes 
its com pulsory pilotage w aters am ong the m ost extensive and difficult in the cou ntry.

Based on inform ation received, the report also questions w hether or not pilots 
currently  holding limited licenses have adequate opportun ity  to  gain the experience 
necessary to upgrade their licenses.

The report finds th a t existing sta tu tory  and regulatory language is insufficient to 
allow the State Board to set up and enforce en try  level qualification w hich can 
adequately ensure the required local knowledge on the part of state pilots.

RECOMMENDATIONS:
1. The State Board of Marine Pilots should be given clear and unambiguous authority 

in statute to promulgate and enforce more extensive entry-level requirements for 
state pilots.

2. The Board should establish a third region in Western A aska in addition to the two 
current regions (Southeast and Southwest).

3. The Board should strongly consider setting additional requirements by region to 
accommodate differing physical conditions and shipping patterns. The Board

State of A aska



should move towards exclusive licensing by region. A transition period should be 
established to allow existing pilots who are licensed for more than one region of the 
state to choose their licensing region. Pilots new to the system should be required 
to train in and be certified for only one region of the state. The Board should be given 
the authority to allow inter-regional endorsement for specific ports to allow for a 
smooth transition between current regulation and exclusive licensing by region.
Strict recency requirements should be adopted for pilots who wish to maintain inter­
regional endorsements and no new inter-regional endorsements should be issued.

4. The Board should be authorized to establish a formalized deputy pilot program, 
with substantial experience requirements (in addition to existing tonnage 
requirements) that must be completed before a pilot is allowed to take the exam for 
a higher license. Each pilot seexing a higher license should also be required to pass a 
check ride evaluation. The Board should require the pilot organization of each region 
to develop training procedures that enable all deputy pilots to have equal oppo. tunity 
to perform ship movements, take observer trips, and perform thedeckings/undockings 
necessary to upgrade their license.

C . PILOT EVALUATION AND RELICENSING

Currently, the sta te  has no system for evaluating pilots after they have been licensed. 
Once a person has obtained a license of any type (w ith the exception of a temporary 
license), s/he is free to operate under th a t license indefinitely upon paym ent of a 
biennial license renewal fee and submission of a physical exam results. In theory—and 
allegedly, in practice— pilots can hold endorsements for state w aters and for ports 
w hich they have no t visited for years. Pilots can continue to  renew licenses w ith  only 
minimal actual pilotage w ithin a two-year period. Finally, although new technologies 
are being introduced in the industry, the state currently requires no continuing 
education for licensed pilots.

Because the state has an interest in assuring the continued com petency of the pilots 
to w hich it has granted licences, the report concludes th a t the current system of 
virtually life-long licensure w ithou t periodic evaluation is insufficient.

Despite national concern about substance abuse, particularly in occupations of high 
importance to public safety, Alaska currently conducts no oversite of the marine pilots 
in this respect. This lack is particularly troubling in view both of Alaska's know n high 
incidence of substance abuse and of several recent legal actions alleging abuse among 
pilots.

Finally, some persons contacted in the course of the study expressed concern that 
Alaska had no age limit for license renewal. A m andatory retirem ent age has been 
suggested. The study concludes that physical condition rather than  age should be the 
main judgement criteria. In this respect, the existing general, biennial physical



exam ination requirem ents are insufficient to  ensure th a t pilots m aintain  the level of 
health  and stam ina required by the profession.

RECOMMENDATIONS:
1. The Board should establish a check-ride system for fully-licensed pilots, that would 

allow the skills of each pilot to be observed prior to license renewal. Check rides 
should be evaluated by cunent senior pilots (i.e., peer-review), designated from each 
region by the Board. The check-ride evaluator should be considered an employee of 
the state at the time s/he performs the evaluations and should be insulated from 
liability exposure and peer pressure in the performance of the evaluation duty.

2. Recency criteria should be adopted for pilots to maintain endorsements for specific 
waters and ports. Some form of “use it or lose it” provision, such as a minimum 
number of ship movements between license renewals, should apply to all pilots.

3. The Board should be authorized to conduct random substance abuse testing.

4. Evci/ pilot should be required in statute to submit to a complete annual physical 
exam administered by a fully-licensed, practicing physician.

5. The Board should develop an approved list of continuing education options, such as
sim ulatoror Automatic Radar Plotting Aids (ARJPA) training, and require that pilots 
complete a course between license renewals.

D . PILOT DISCIPLINE

In the past, the sta te  relied upon the pilot associations to handle pilot discipline w ithin  
their ow n ranks. However, recent court cases allege that associations are no longer 
willing or able to  fulfill this function. Therefore, the sta te  m ust increase its ability to 
m onitor the profession.

The study finds th a t Alaska's sta tu te  concerning pilot discipline is am ong the most 
comprehensive and m odern of the m aritim e states. However, the study also finds chat 
the s ta tu to ry  sanctions are seldom invoked. M ajor hindrances to  the efficient policing 
of pilotage by the state appear to be the difficulty in obtaining tim ely inform ation 
about accidents and incidents and the lack of trained marine investigation personnel 
to follow up on those w hich are reported.

RECOMMENDATIONS:
1. The Division of Occupational Licensing should be authorized to hire a full-time 

marine pilot coordinator, to be funded w ith  program receipts from increased pilot 
license fees and a portion of tariff receipts. Ideally, the coordinator would have no 
connection w ith  any pilot organization in the state and would be approved by the 
Board of Marine Pilots. S/he should be qualified to review pilot organization training 
programs, participate in license examinations, and investigate accidents and 
incidents of pilot misconduct. The coordinator would report findings to the state 
Board for action. Allegations of pilot misconduct should be expeditiously handled
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by the board under the powers granted in AS 08.62.150-155.

2. All complaints concerning pilotage service should be directed to the State Board 
through the Marine Coordinator—not to pilot organizations.

3. The state should pursue the possibility of establishing an accord with the U.S. Coast 
Guard to share information about accidents/incidents, conduct joint investigations, 
and coordinate mutual requirements (e.g., for physical examinations, substance- 
abuse testing, etc.). Study staff have made preliminary contact with the Coast 
Guard on this issue and believe that additional discussions would be fruitful.

£  LIMITING THE NUMBER OF PILOTS
Every other state places a lim it on the num ber of pilots either by explicitly setting a 
lim it in statute, delegating responsibility to  set a num ber to a Board(s), or through an 
apprenticeship program where piloting associations m ust recommend an apprentice 
for licensing. Sentim ent among pilots and pilot groups in Alaska is strongly in support 
of granting the Board of M arine Pilots similar authority  to limit the num ber of licenses 
issued. However, as m entioned in the body of the report, Alaska's compulsory pilotage 
system  differs in significant respects from that of other m aritim e states. Compulsory 
pilotage w aters in the state cover substantially larger areas than  those of other states, 
where pilotage is generally limited tc  specific ports. The size of Alaska's regions impose 
travel costs and potential time delays on industry associated w ith  bringing qualified 
pilots from their home location to the ship to be serviced. As the shipping industry 
evolves in the state, the pilotage system m ust m aintain the flexibility to form new 
associations and groups closer to the point of shipping activity. The desires of some 
pilots and pilot groups to limit the num ber of licenses m ust be weighed against the 
larger issue of efficient service to the industry and, ultim ately, to the consumer of 
shipped goods. The study concludes that at the present tim e there is no objective 
inform ation that too m any pilots have been licensed by the S tate of Alaska. Study 
findings suggest th a t ease of entry rather than absolute num ber of licenses is the 
problem to be addressed.

If the recommendations in this report are accepted, the num ber of pilots in each region 
will be controlled indirectly through increased entry-level qualification requirements, 
extended deputy pilot training, increased license fees, an enforceable tariff schedule, 
and increased requirements for license renewal. In addition, the capacity of regional 
training programs to accept new  entrants will be limited by virtue of the fact that the 
suggested training will require much greater participation and oversight by senior 
pilots. The effect of the new licensing requirements on reducing the num ber of active 
pilots in the state is as yet unknown.

RECOMMENDATIONS
1. In order to trace these effects, this report recommends that the Board compile the 

information on ship movements, currently filed with the Division of Occupational 
Licensing, ir to  a form which is usable for management purposes. Over a period of
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time, if the Board determines from these management reports that there is a shortage 
or an overage of pilots relative to the demands of shipping, it should take the steps 
necessary to relieve the situation. Such steps may include requesting legislative 
authority to limit the number of licenses issued.

F . B O A R D  O F  M A IN E  P IL O T S

The study  concludes th a t during the past few years, the Board of Marine Pilots has 
been thw arted  in a ttem pts to  adopt and enforce higher standards for pilots, largely 
because of inconsistent policy direction from various DCED commissioner's designees 
on the Board and conflicting legal advice from the A ttorney General's Office. The 
report finds th a t current s ta tu to ry  language defines a sta te  pilot license as an individual 
right and no t as a franchise granted by the state to perform a public service. This 
language has led to a situation whereby state efforts appear to be directed at meeting 
individual pilot interests rather than  asserting the sta te 's  interests in protecting life, 
property, and the environm ent.

The current make-up of the Board does not recognize changes th a t have taken place 
in the industry. Currently, the Board has heavy representation from tw o regions and 
none from the Aleutian region. The tw o public members on the Board are both from 
the same region. State representation on the Board (i.e., the DCED commissioner or 
designee position) appears to be of limited value in asserting state interests, primarily 
because of the high turn-over rate of designated members.

During the course of the study, it was found th a t the Board currently requires 
individual pilots to file frequent reports on ships’ m ovem ents which they have 
handled. Study staff had intended to utilize this inform ation to provide a more 
quantitative description of Alaska's shipping industry. However, the inform ation 
received by the Board is no t m aintained in a useful form at. The report concludes that 
existing reports are not being utilized by the State Board or the DCED. Yet, the state 
should have access to  the m anage.' ent inform ation necessary to efficiently regulate 
marine pilotage in the state.

RECOMMENDATIONS:
1. The Board must be given specific authority in statute to . pilot license fees and 

tariffs, impose experience and training requirements as it set fit, set physical/health 
standards, and require drug and alcohol testing of pilots.

2. Since Board actions benefit the entire shipping industry, particularly with respect 
to pilot qualifications, accident investigation, and late setting, the Board should have 
authority to consider state administrative costs in setting pilotage rates. A portion 
of the tariff would be returned to the state anc could be used, on appropriation by 
the Legislature, to assist in funding program administrative costs.

3. Because of increased duties and responsibilities being recommended for the Board, 
meetings should be scheduled at least three times per year, with provision for 

emergency meetings at the request of the chair.
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4. Board membership must be increased to encompasses ail three of the state's pilotage 
regions. In order to preserve balance of representation, it is recommended that an 
additional pilot, ships' agent and public member be appointed to the Board to 
represent the Aleutian region.

5. Given the emphasis in the proposed legislation on regional licensing and entry-level 
requirements, no action on setting regional requirements should be taken until 
Board membership has been altered to include all affected regions.

6. The DCED Co mmissioner or designee posi don should be reassigned to accommoda te
tnc membership changes set out in Recommendation Number 4. The fact that the 
Board operates under the aegis of the Department of Commerce and Economic 
Development appears to be sufficient to assure that state administration concerns 
are taken into consideration by the Board.

7. In its review of association by-laws, the Board should require that procedures by 
which the associations recommend representatives to the State Board allow equal 
participation from all association members.

8. The Board should organize the detailed information on ships’ movements currently 
submitted by individual pilots into a form which can be used in making management 
decisions. Where additional information is determined to be necessary for the 
regulation of pilotage, the Board should have the ability to require this information 
from individual pilots and pilot associations.

C .  PILOT ORGANIZATIONS

Despite current internal problems w ith in  some pilot associations, the report concludes 
th a t associations and other voluntary organizations of pilots will continue to provide 
the core of m andatory pilotage services in Alaska, as is standard practice in all other 
m aritim e states. If the above recommendations concerning increased entry  level 
requirem ents are adopted, the associations will be called upon to play the major role 
in training, since their members constitu te the largest pool of senior pilots w ith 
unlim ited licenses. Under the recommendations for pilot evaluation, association 
members will also take the responsibility for peer review. In performing these 
functions for the state, associations m ust have liability protection.

The report also concludes th a t pilot associations and groups are the m ost efficient 
mechanisms for providing comprehensive, 24-hour per day, year-round piloc services. 
Although individual pilots can and should be allowed to continue to operate inde­
pendently to provide specific services, w ithout some form of pilot association, 
portions of the state and the industry are very likely to be under-served. If associations 
are to continue to perform the services of pilot dispatch, they m ust be cleared of 
an titru st charges.

However, the report also finds that in return for recognition and protection from 
an titru st allegations, the state should more closely m onitor association activities.
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Based on U.S. m aritim e history and the experience of other states, as well as the 
testim ony of m ost Alaskan pilots, the report concludes th a t unregulated com petition 
am ong pilots can have a corrosive effect both  on the quality of services provided and 
on the independence of state pilots from shipow ner control. While nothing in state 
regulations should grant monopoly rights to  associations or preclude individual pilots 
or groups of pilots from providing more efficient service to  the industry  by cutting  
dow n travel tim e and costs or by moving dispatch services closer to the point of ship 
traffic, com petition based only on pilotage rates should be discouraged. W here such 
com petition has been allowed in other states ,38 the result has been a cut-throat battle 
for lucrative shipping jobs while more difficult routes, rem ote ports and unusual 
vessels have been unable to obtain tim ely services. Additionally, to corner the most 
desirable assignments, pilots and pilot groups have apparently given up a large measure 
of independence and operate essentially as employees of the shipowners.

RECOMMENDATIONS:
1. Pilot organizations should be recognized in state law and chartered to provide state- 

approved training for deputy pilots.

2. In return for limiting liability and providing protection from antitrust litigation, the 
state should require that pilot organizations file their bylaws and operating rules 
with the Department of Commerce and Economic Development. The Board should 
have the authority in statute to veto bylaws and/or suspend the charter of 
organizations for practices that it feels do not serve the public interest.

3. In order to assure that all pilots and pilot organizations honor the Board-established 
pilotage rates, pilot organizations and individual businesses should be required by 
law either to submit copies of their annual audits to the State Board or, in the case 
of individual contract pilots, to keep their books open for state audit.

Note: The charter of pilot organizations does not preclude individual pilots from 
offering their services independently, so long as they adhere to the tariff schedule.

H. INDIVIDUAL PILOT LIABILITY
The study concludes tha t the traditional liability protection afforded pilots has been 
eroded by an increasing num ber of “nuisance suits" brought against pilots. This 
exposure is expected to increase as a result of recent federal anti-oil-spill legislation. 
A lthough pilots should continue to be held liable for w an ton  and reckless behavior, 
some dollar lim itation on liability would relieve pilots from being autom atically 
included in any claim for damages arising from performance of their duties.

RECOMMENDATION:
1. Individual pilot liability should be limited in statute to a specific dollar amount.

Most states which have enacted such protection set the amount at $5,000.
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/. PILOT LICENSE FEES AN D  TARIFFS FOR SHIP MOVEMENTS

The existing fee schedule for pilot licenses appears to  be extremely low and has not 
been amended por several years. The report finds th a t a biennial fee of $180 has little 
relation to  either the adm inistrative costs associated w ith  renewal or the value of the 
license to the holder. M ost other m aritim e states charge significantly higher fees.

The tariff schedule has been in effect since the early 1980’s and does not reflect changes 
in cost of living or in the industry. In addition, as mpntiuned above, the Board's 
au thority  to set and enforce rates has been called into question.

RECOMMENDATIONS:
1. Pilot license fees should be reviewed by the Board and increased substantially to 

reflect the increased costs of program administration. It is recommended that the 
Legislature consider treating license fees as program receipts and authorize that they 
be used to partially fund a marine pilot coordinator and evaluation requirements.
Based on other states’ rates, an annual license fee for pilots of $1,500 appears to be 
reasonable.

2. The Board should be authorized in statute to establish an enforceable tariff schedule, 
to avoid unhealthy rate competition among pilots.

3. The tariff schedule for ship movements should be reviewed by the Board and adjusted
where necessary. The Board should consider special rates for unique circumstances, 
such as ferrying fisheries observers to vessels in Dutch Harbor.

4. The Board should be given the authority to include a training fee in the tariff schedule.
The fee would be used by associations and individual pilots 16 provide partial support 
for training and continuingeducation. A portion of the fee should accrue to the s ta te 
as program receipts which, if appropriated by the Legislature, would cover expeises 
for evaluation check rides.
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32 Alicense for “any gross tons" is an unlimited license, enabling the holder to work on 
ships of any size.

3312 AAC 56.050 (3)
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3512 AAC 56.080 (b)

3fiJudithL. Linfield, “ASurvey of N orth American F'ilotTraining Programs," California 
M aritime Academy, 1990.

37Paul Kirchner, Letter to C. L. Cloudy, July 27, 1990. See Appendix E.

380 n ly  Florida (Tampa Bay Port) and Connecticut have experienced such com petition. 
Both states are currently attem pting to remedy the situation by law or regulation.
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APPENDIX A: 
Summary of Public Comment 

on Review Draft of Study
Copies of the review draft of the Alaska Marine Pilot Study, together 
with proposed legislation, were widely distributed to concerned 
parties for review and comment. Written comments were received 
from pilots, ship agents and state agency staff, analyzed by study 
staff, and presented to the State Board of Marine Pilots at its 
November meeting. Where possible, comments have been in­
corporated into the final draft. Comments addressed to particular 
study recommendations are summarized below:
STUDY RECOMMENDATIONS

* T h e  M a r in e  P i lo ta g e  A c t  s h o u l d  b e  a m e n d e d  to  i n c l u d e  a n

o p e n i n g  statement of intent, w h i c h  e s t a b l i s h e s  t h e  f a c t  
t h a t  m a r i n e  p i l o t s  a r e  e m p l o y e d  u n d e r  s t a t e  s u p e r v i s i o n  fo r  
t h e  p u r p o s e  o f  p r o t e c t i n g  l i v e s ,  p r o p e r t y ,  v e s s e l s ,  a n d  t h e  
m a r i n e  e n v i r o n m e n t .

Comments:
SEAPA

-tie board duties and responsibilities back to legislative 
intent

-state that it is intent of legislature to limit number of 
pilot licenses

* T h e  S t a t e  B o a r d  o f  M a r in e  P i lo t s  s h o u l d  b e  g i v e n  c l e a r  a n d

u n a m b i g u o u s  a u t h o r i t y  in  s t a t u t e  to  p r o m u l g a t e  a n d  e n f o r c e  
m o r e  extensive entry-level requirements f o r  s t a t e  
p i l o t s .

Comments:
Coast Guard:

-entry level qualifications too stringent 
-would exclude marine ferry employees 
-State should have same qualifications as Coast Guard 
-use Coast Guard nomenclature, where appropriate, to 

avoid confusion



Alaska Maritime Agencies
-should keep provision for two years as Master in local 

region
SEAPA

-1600 tons or more
-calculate time same as Coast Guard
-minimum service time
-refine wording re: experience appropriate to specific 

region to preclude charter fishing boat, pleasure 
boat, etc.

-set requirement at "six years licensed seagoing 
experience"

-set specific hour requirements under different types of 
Coast Guard licenses

AMP
' -1600 gross ton or more 

-add two years service as active pilot in an association 
-allow pilots who do not meet entry level requirements 

to enter training program, but to undergo additional 
training (similar to an apprenticeship program)

SWAPA
-allow for experience on any vessel of 1600 gross tons 
-delete section concerning appropriate to region or

require that person gain experience while holding 
master's license

Other pilot (unidentified region)
-1600 gross tons

* T h e  B o a r d  s h o u l d  e s t a b l i s h  a n  additional pilotage
region in  t h e  A l e u t i a n  C h a in .

* T h e  B o a r d  s h o u l d  m o v e  t o w a r d s  exclusive licensing b y

r e g i o n .

Com m en ts :

2.



SWAPA
•define regions but keep Dutch Harbor and Captain's Bay in 

Southwest Region 
-allow port endorsement outside region only for those 

pilots so licensed at effective date of legislation
AMP

-don't allow port endorsements outside region 
-allow transition period, based on recency experience

SEAPA
-don’t allow port endorsements outside region 
-grandfather, but make new requirements mandatory at 

next renewal
Alaska Maritime Agencies

-regions a good idea, but agents must maintain right to 
employ any qualified pilot in region regardless of 
group with which they are affiliated

Other
-don't allow port endorsements in other regions 
-grandfather existing licenses

•  T h e  B o a r d  s h o u l d  e s t a b l i s h  i n c r e a s e d  standards for 
progressive licensing, i n c l u d i n g  a  f o r m a l i z e d  d e p u t y  
p i l o t  p r o g r a m .  T h e  B o a r d  s h o u l d  d e v e l o p  t r a in in g  c r i te r ia  
t h a t  p r o v i d e  a l l  d e p u t y  p i l o t s  e q u a l  o p p o r t u n i t y  to  p e r f o r m  
t h e  s h i p  m o v e m e n t s  n e c e s s a r y  to  u p g r a d e  t h e i r  l i c e n s e s .

Com m ents :
Other

-current docking/undocking requirements inadequate 
SWAPA

3.



-detail steps of deputy pilot program 
-require simulator training 
-set limits for training period 
-state that deputy must complete training to be eligible 

to take exam for limited license, not over 20,000 
gross tons 

SEAPA
-current docking requirements inadequate 
-give associations sufficient leeway to allow them to- 

train new pilots and to take in new members 
according to internal criteria so long as criteria 
reasonably adhere to guidelines set forth and are 
equitably administered by association 

-give Board explicit authority to oversee training 
programs

Coast Guard
-require simulator training
-recurrent training for working pilots to deal with new 

technology (similar to airplane pilots)
-consider establishing a separate "docking pilot" license

# T h e  B o a r d  s h o u l d  e s t a b l i s h  a  check-ride system for
fully-licensed pilots, c o n d u c t e d  b y  c u r r e n t  s e n i o r  p i l o t s
d e s i g n a t e d  f r o m  e a c h  r e g io n  b y  t h e  B o a r d .

Com m ents :
Other

-check ride evaluation not appropriate for marine pilots
SEAPA

-check ride evaluation not appropriate for marine pilots

*  R e c e n c y  c r i t e r i a  s h o u l d  b e  a d o p t e d  f o r  p i l o t s  to

m a i n t a in  e n d o r s e m e n t s  fo r  s p e c i f i c  w a t e r s  a n d  p o r t s .



0  T h e  B o a r d  s h o u l d  d e v e l o p  a n  a p p r o v e d  l i s t  o f  c o n t i n u i n g  

e d u c a t i o n  o p t i o n s  a n d  r e q u ir e  t h a t  p i lo t s  c o m p l e t e  a  c o u r s e  
b e t w e e n  l i c e n s e  r e n e w a l s .

C o m m e n t s :  (includes comments on renewal as well as 
recency)
SEAPA

-require 60 days service in last biennium as federal or 
state pilot as condition for renewal 

-grandfather existing pilots from meeting entry level 
requirements

AMP
-define familiarization trips 

Coast Guard
-for each year that license has lapsed, require two round 

trips on vessels over 1600 GT to each major port 
and waterway in pilotage region, with at least one 
trip made at night

* T h e  B o a r d  s h o u l d  b e  a u t h o r i z e d  to  c o n d u c t  r a n d o m  

s u b s t a n c e  a b u s e  t e s t i n g .

0 E v e r y  p i l o t  s h o u l d  b e  r e q u i r e d  to  s u b n . i t  to  a  c o m p l e t e  

a n n u a l  p h y s i c a l  e x a m .

Comments :
Coast Guard

-require that pre-employment physical exam include 
chemical test for dangerous drugs 

-follow Coast Guard requirements for physical exams 
prior to license renewal 

-consider having state appointed physicians establish 
minimum physical standards relating to vision,

5.
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hearing and general physical condition and possibly 
review and/or administer general physicals 

-use Coast Guard terminology for "chemically impaired"
SEAPA

-define chemically impaired to cover both habitual
substance abuse and intoxication/drug use while on 
duty

•  T h e  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  s h o u l d  b o

a u t h o r i z e d  to  h i r e  a  full-time marine pilot coordinator
to  i n v e s t i g a t e  m a r i n e  a c c i d e n t s ,  r e v i e w  t r a in in g  p r o g r a m s  
a n d  p a r t i c i p a t e  in  l i c e n s e  e x a m i n a t i o n s .

0 A II complaints concerning pilotage service s h o u l d

b e  d i r e c t e d  to  t h e  S t a t e  B o a r d  t h r o u g h  t h e  M a r i n e  
C o o r d in a to r — n o t  to  p i l o t  o r g a n i z a t io n s .

*  T h e  s t a t e  s h o u l d  p u r s u e  t h e  p o s s i b i l i t y  o f  e s t a b l i s h i n g  a n  

accord with the U.S. Coast Guard to  s h a r e  i n f o r m a t i o n  
a b o u t  a c c i d e n t s / i n c i d e n t s  a n d  t o  c o n d u c t  j o i n t  
i n v e s t i g a t i o n s .

Com m ents :
Alaska Maritime Agencies

-good concept as long as individual performs
investigative and clerical support functions for 
board

-must not assume operational or administrative control 
of policy

SEAPA
-assure that coordinator operates subject to guidance and 

oversite of Board 
-Board must maintain primary authority
-will be difficult to find qualified person to take job !■
-coordinator should also be specifically empowered to 

direct and assist in accident investigations



Other
-coordinator could become dominant individual, usurping 

Board authority
Coast Guard

-agree that accord between Coast Guard and state should 
be established

* The state 3hould not place a specific limit o n  t h e  

n u m b e r  o f  p i l o t  l i c e n s e s  i s s u e d .

Comments:
SEAPA

-limit number of licenses
Other

-new pilotage act should have provisions for closely
monitoring pilot requirements and for only issuing 
licenses that satisfy those requirements

SWAPA
■Board should be authorized to limit number of licenses

American Pilots Association
-Board should be authorized to limit number of licenses

•  T h e  B o a r d  s h o u l d  h a v e  a u t h o r i t y  to  c o n s i d e r  a c c i d e n t  

i n v e s t i g a t i o n  a n d  o t h e r  s t a t e  a d m i n i s t r a t i v e  c o s t s  in  
s e t t i n g  p i l o t a g e  r a t e s .

Comments :
Alaska Maritime Agencies

-expenses of state Board in conducting the state's 
business should be part of the tariff

* B o a r d  m e e t i n g s  s h o u l d  b e  s c h e d u l e d  a t  l e a s t  t h r e e  

t i m e s  p e r  y e a r ,  w i th  p r o v i s i o n  fo r  e m e r g e n c y  m e e t i n g s  a t  
t h e  r e q u e s t  o f  t h e  c h a ir .



°The Department of Commerce and Economic Development
Commissioner or designee position on the State Board should 
be reassigned to an active pilot from the Aleutians 
region. Non-pilot members should represent all regions of 
the state.

0 The Board should either cease to require detailed
information on ships' movements from individual pilots cr 
should use the information to pub lish  periodic  
management reports.

Com m ents :
SEAPA

-replace "may" with "shall" in proposed legislation when 
referring to powers and duties of Board

SWAPA
Board should not only have authority in statute but should 

be mandated to perform listed duties and 
responsib ilities

0 Pilot organizations should be recognized in state 
law and chartered to provide state-approved training for 
deputy pilots.

Com m ents :
SEAPA

-give board authority to review both associations and 
independent pilots 

-section recognizing associations is meaningless as
written. Should state that state will sanction pilot 
associations as long as their bylaws and operating 
procedures are approved by the state 

-The state should consider some of the more abstract 
aspects.of the regulated monopoly issue before it 
embraces that concept completely.



-Marine pilots as a class should not be denied the 
protection offered to all other citizens under 
existing antitrust laws?

-a lack of competition does not assure competence
SWAPA

-amend antitrust laws to exclude marine pilot 
organizations

American Pilots' Association
-clearly state legislative intent to remove pilot 

organizations from antitrust law
AMP

-include "independent contractor" in proposed legislation 
after pilot associations to make clear that pilots 
are independent within their association for 
liability purposes

0  In  r e t u r n  fo r  l im i t in g  l ia b i l i t y  a n d  p r o v i d i n g  p r o t e c t i o n

f r o m  a n t i t r u s t  l i t i g a t io n ,  p i l o t  o r g a n i z a t i o n s  s h o u l d  h a v e
t h e i r  bylaws and operating rules approved by the
Board.

Comments :
Federal trade Commission

-make board authority over pilot associations more 
exp lic it

-make non-competition agreements illegal 
-allow board to hear antitrust or monopoly complaints 

brought against pilot organizations
Alaska Maritime Agencies

--Board should have statutory authority to approve all 
dispatching and working rules employ ?d by 
association

SEAPA
-Association policies do not promote enhanced 

professionalism or competent pilotage
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-The State must investigate disciplinary policies of the 
Pilot Associations and safeguard them from 
being merely a vehicle for advancing the views of an 
empowered minority.

-The State must accomplish a vigorous and
comprehensive review of the bylaws, operating 
rules, articles and other documents of the 
associations with regard to establishing and 
maintaining the rights of pilots to due process, free 
speech' and freedom to pursue a livelihood in their 
chosen profession.

-Associations cannot be watchdogs over themselves
° T h e  B o a r d  s h o u l d  b a  a u t h o r i z e d  in  s t a t u t e  to  e s t a b l i s h  a n  

enforceable tariff schedule.

Comments :
SWAPA
. -don't create special tariffs by region 

SEAPA
-don’t create special tariffs by region 
-state that tariff schedule is to insure safe, efficient 

and year-round pilotage service
AMP

-current inequities in state tariffs need to be addressed
* l n  o r d e r  to  a s s u r e  t h a t  a l l  p i l o t s  a n d  p i l o t  o r g a n i z a t i o n s  

h o n o r  t h e  B o a r d - e s t a b l i s h e d  p i l o t a g e  r a t e s ,  p i l o t  
o r g a n i z a t i o n s  a n d  i n d i v id u a l  b u s i n e s s e s  s h o u l d  b e  r e q u i r e d  
b y  la w  e i t h e r  to  submit copies of their annual audits 
to the State Board o r , in  t h e  c a s e  o f  i n d i v i d u a l  c o n t r a c t  
p i lo t s ,  to  k e e p  t h e i r  b o o k s  o p e n  fo r  s t a t e  a u d i t .

Comments :
Alaska Maritime Aoencies

-Board should be able to conduct audits of financial 
records for purposes of tariff adjustment and 
approval/rejection of items claimed by pilot 
associations that impact tariff

1 0 .



SEAPA
-the State must look into the practice of spreading

liability for litigation costs and legal settlements 
against association among contract pilots who have 
no voice in Association business 

-the State must assure that income and expensing 
procedures are equatable and equal to the work 
performed.

c  I n d i v i d u a l  pilot liability should be limited in  s t a t u t e  

to  a s p e c i f i c  d o l la r  a m o u n t .

* Pilot license fees should be r e v i e w e d  b y  t h e  B o a r d  

a n d  increased substantially to  r e f l e c t  t h e  i n c r e a s e d  
c o s t s  o f  p r o g r a m  a d m i n i s t r a t i o n .

* T h e  t a r i f f  s c h e d u l e  s h o u l d  b e  r e v i e w e d  b y  t h e  B o a r d  a n d

a d j u s t e d  w h e r e  n e c e s s a r y .  T h e  B o a r d  s h o u l d  c o n s i d e r  
special rates for unique circumstances.

•  T h e  B o a r d  <d h a v e  t h e  a u th o r i t y  to  i n c l u d e  a  training
fee in  t h e  I. s c h e d u l e  to  p r o v i d e  p a r t i a l  s u p p o r t  f o r  
t r a in in g  a n d  Co, i t in u in g  e d u c a t i o n  p r o g r a m s .

Comments :
Alaska Maritime Agencies

-any expense not directly related to shipboard operations 
should not be recovered through the tariff; for 
example, legal and travel costs associated with 
restraint of trade cases pending against pilot 
groups

11
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Capt. W.E. Murphy, me.
P.O. BOX 597 

HOMER. A U S K A  99603

(907) 235-0271

January 1, 1990

Governor Steve Cowper 
Capitol Building 
Juneau, Alaska

Dear Governor:

I am writing to alert you to serious problem;; in state marine 
piloting which I believe should be of grave concern to you, to 
legislators and to the public. The following observations and 
conclusions have been reached after more than 15 years of piloting 
in Southwest Alaska and 4 years of service on the Alaska Board of 
Marine Pilots, 3 of them as chairman.

State pilotage in Alaska is in trouble in several ways. High 
standards of training and performance are legally nonexistent and 
those imposed by pilot associations are being eroded by legal 
action. Outside steamship agents are manipulating pilots and 
sponsoring competition to the detriment of safety and thereby 
striking to the heart of state pilotage. The Alaska Board of 
Marine Pilots faces an increasingly uphill battle to maintain and 
strengthen pilot training and performance standards. Alaska is 
the easiest state in this country in which to obtain a state pilots 
license.

ERODING AND NONEXISTENT STANDARDS OF TRAINING AND PERFORMANCE

Traditionally, pilot associations throughout the U.S. have set and 
maintained standards of training and performance for pilots. The 
pilot association of which I am a member, Southwest Alaska Pilots, 
typifies most pilot groups which maintain strict qualification and 
training standards. Our pilots have extensive seagoing
backgrounds, have attended the best shiphandling simulators 
available in the world today and have passed a long training and 
check-ride system with veteran pilots. We have long recognized 
that the state license is entry level only and not an assurance of 
competency. Local association requirements such as ours should be 
the minimum a responsible pilot association should .expect and be 
able to maintain. Sadly, however, pilot associations nationwide 
find it increasingly difficult to maintain high professional 
standards.
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The traditional role of pilot associations as trainers and 
watchdogs over professional standards is being eroded by an 
alarming trend in today's legal climate. Locally imposed standards 
are failing to protect maintain a high standard of piloting
for at least two reasons:
1. Pilots have successfully sued their own associations claiming 
the group had no right to selectively dispatch or impose training 
on an individual because the pilot already had a coast Guard and 
state license and, hence, a "certificate of competency."
2. Association lawyers are telling us these days that associations 
are probably liable if a pilot who has been trained and otherwise 
qualified by an association, absent some kind of statutory 
requirement, has an accident.

Today's dismal legal situation for pilot association training 
programs is combining, to the detriment of safety, with a weak 
state pilotage act which does not require high enough licensing 
standards to reinforce the association imposed requirements being 
eroded away by court decisions. Alaska's state pilotage act 
requires relatively minimal seagoing background and Coast Guard 
license and no apprenticeship training at all for beginning pilots. 
Not only are there virtually no state required training standards 
or training program for candidate pilots, neither are there 
recurrent • training and continuing education requirements for 
practicing pilots. These low standards should be cause for grave 
concern.

The standards required for a Coast Guard pilotage endorsement, 
prerequisite for a state license, are even more paltry and 
inadequate than those imposed by the state.

It is an open question how long pilot associati o leir own, 
can hold the line on high professional standard ubmit the
ultimate victim of today's worsening legal situat.oa upled with 
virtually nonexistent state and federal standards will be the 
professionalism and competency of piloting in Alaska and, 
ultimately, the safety of intra-state marine transportation. Could 
the state of Alaska be found liable if a serious maritime accident 
occurred at the hands of a state pilot whom a court determined was 
insufficiently qualified and trained?

Governor Steve Cowper
January 1, 1990
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CONTROL AND MANIPULATION OF STATE PILOTS BY OUTSIDE STEAMSHIP 
AGENTS AND ITS EFFECT ON SAFETY

The problem of low entry standards coupled with Alaska's practice, 
unlike any of the other 22 maritime states, of issuing an unlimited 
number of licenses is creating a surplus of licensees, many of whom 
have had scant seagoing background and little or no training. I 
believe this system is being taken advantage, of by Outside 
steamship agents who feel that competition among pilots is in their 
interest. The situation is beginning to cause accidents:

- When the SWALLOW grounded and polluted Dutch Harbor 
last year she was waiting for a pilot. There was a pilot 
ready and available but he was from an association not 
in favor with the steamship agency that represented the 
ship. Hence, the ship had to wait for a pilot from the 
preferred group. While waiting the mate on watch 
apparently fell asleep and the ship theu went aground.

- In another more recent incident a pilot who was on duty 
in Dixtch Harbor was contacted by an agent and asked to 
bring a ship, REEFER FRESH, into inner Iliuliuk Harbor.
The pilot refused the job on grounds of safety: the ship
was judged too large to enter Iliuliuk under the 
conditions then prevailing. The agent thereupon 
contacted a competing pilot group whose members had no 
such compunctions. That group dispatched a pilot to the 
job. Witnesses state the ship went aground maneuvering 
to enter the channel and had to be pushed off by tugs.

- Currently there is a movement afoot by some licensees 
to offer "through service" pilotage on cruise ships which 
transit both Southeastern and Southwestern Alaska during 
summer months. Their claim is, presumably, that such 
service will cost the operators less money. Veteran 
pilots from both geographic areas agree that there is no 
way an individual pilot can maintain the high degree of 
currency and local knowledge of both these huge areas 
necessary to do a credible and safe job of piloting. But 
rather than lose their livelihoods these veterans will 
offer the same service, despite their serious 
reservations, if they :ust in order to survive.
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Unlike groceries or airline fares, for example, state pilotage 
should not be a commodity in the market place where competition is
seen as good because it keeps prices down and service up. In
piloting, there are public interest implications of safety which 
have a higher value than competition. That is why the maritime 
states control piloting and set rates much as they do with a 
publically regulated monopoly such as a utility company.

Competition between pilots for jobs totally violates the "guts" of 
state pilotage, the essence of which, as you know, is the 
independence of the state pilot from the interest and control of 
the shipowner or his agent. A pilot should make shiphandling 
decisions based on safety considerations only rather than on the 
shipowner's or agents' commercial interest. He is not free to do 
this if he is forced to hustle jobs and fend off other pilots who 
may be in favor with particular agents or who may offer a shipowner 
or agent a better "deal". Ideally, the state pilot sees his 
allegiance to the citizens of the state and to local political 
authority. He must be insulated from commercial demands, unrelated 
to safety, imposed by having to vye wtih other pilots for jobs. 
Only in this way can safety be served. It is important to note
that of the 23 coastal states only Alaska permits competition
between pilots.

If these concerns sound self serving they are not intended to be. 
The issue here is not individual pilots or pilot groups. Rather 
it is the integrity of Alaska's state pilotage scheme. A system 
which permits an unlimited number of licenses and requires little 
or no training is ripe for tampering by commercial interests. I 
submit that this is happening and safety will continue to suffer 
if a better system is not put in place.

PILOT BOARD DIFFICULTIES IN MAINTAINING AND UPGRADING STANDARDS

During my tenure on the pilot board the twin problems of getting 
regulations in place and maintaining a meaningful system of pilot 
discipline were almost intractable. This was largely because of 
what can only be termed an uncooperative, if net obstructionist, 
attitude by the department of law toward the pilot board and, 
indeed, perhaps toward all boards. For example, the department of 
law recently opined that the pilot board had to issue a pilot a 
license for Southeastern Alaska based on dockings and undockings 
he performed in Southwest A l a s k a !
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Law department attornies claim that the way the pilot statute is 
written is responsible for those kinds of interpetations. If that 
is indeed the case, then the state pilotage act should be 
overhauled and rewritten so that sensible and meaningful 
regulations can be put in place in a timely way and not delayed and 
thwarted by state attornies whose job it is, presumably, to help 
the board. This is manifestly not the case now.

PILOT DISCIPLINE

When pilots err, as they occasionally do, it is the pilot board's 
job to discipline them, when appropriate, after due process. The 
problem here is that due process is routinely taking between 2 and 
3 years before a pilot discipline case ever comes before the board. 
During this hiatus, the pilot in question continues to hold his 
license and works on it with no restictions. This makes pilots and 
the maritime public view the pilot board as a paper tiger that 
never takes prompt disciplinary action. Even worse, it is unfair 
to the public which rightfully expects errant pilots to be dealt 
with.

EASE OF ENTRY

Alaskans probably expect that their state government requires high 
standards for entry into the demanding profession of ship piloting 
where the consequences of failure can have a profound impact on 
them and the environment. Unfortunately, that is not the case. 
It is a fact that Alaska is the easiest state in which to obtain 
a pilot's license. In this state liquor licenses, taxi cab permits 
and commercial fishing entry permits are limited among individuals 
for the larger public good. Ironically, an unlimited number of 
pilot licenses can be issued. Biologists tell us that the fish 
resource cannot withstand unlimited pressure from too many 
fishermen. I submit that the "resource" of maritime safety cannot 
withstand the pressure of too many pilots, particularly when many 
of them are poorly qualified and trained.

RECOMMENDATIONS

Alaska's state pilotage act should be thoroughly overhauled and 
rewritten. Only in this way can the problems I have cited be 
properly and permanently dealt with. Specifically:
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1. The new pilotage act should require the highest standards of 
entry and training:

- Applicants for license should possess a minimum Coast 
Guard license as master of ocean, unlimited.

- A comprehensive training program should be established which 
would be funded by the state using monies from pilot fees. 
The program should include simulator, observer trips and lots 
of hands-on shiphandling under the guidance and instruction 
of experienced pilots. At the completion of his or her 
training the trainee must be capable of independent piloting 
on lower tonnage vessels, advancing to larger ships as 
experience and performance permits. California has a program 
very much like this and I believe it could become a model for 
the profession. Alaska's goal should be to have the most 
qualified, best trained Pilots in. the,.country,.

2. The new pilotage act should tightly control the number of 
licenses issued and in force consistent with the needs of shipping. 
Those needs should be established by a representative pilot board. 
This is done in all other maritime states I am aware of. It is the
only way to prevent the unsafe situation where too many pilots
compete for jobs by bowing to the commercial pressures of
shipowners and agents. To prevent individual pilots or pilot 
groups from discriminating about who may become a pilot, the
pilotage act should provide for state selection of trainees for 
licensure based on need and an objective set of professional 
criteria.

3. Working pilots should be required to complete recurrent 
training and ongoing education in the same manner as other 
professionals. Every 2 or 3 bienniel license renewal cycles pilots 
should have to document completion of training at a shiphandling 
simulator previously approved by the pilot board.

4. The new pilotage act should be written so clearly and concisely 
and the pilot board's authority stated so specifically that there 
is no longer the possibility of conflicting and contradictory 
interpretation by staff attornies. A way should be found in the 
Administrative Procedures Act to permit timely resolution of pilot 
disciplinary cases.
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5. Finally, state pilots should be legal residents of Alaska. In 
many, many cases they are not. If one believes as I do that the 
state pilot license confers on the individual special obligations 
and responsibilities to the state then it follows that a licensee 
should live here.

The problems I have outlined are real, Governor. Alaska's system 
of mandatory state pilotage is in trouble. I urge you and your 
staff to examine the problems and find solutions. If I can help in 
any way I will gladly do so. Thank you for looking at this 
critical issue.

sincerely yours,

Governor Steve Cowper
January 1, 1990
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March 21, 1990

Captain W. E. Murphy 
P.O. Box 597 
H o m e r , AK 99603

Dear Captain Murphy:

Thank you for your thoughtful letter concerning marine 
pilotage in Alaska. The issues you raise are of definite 
concern to me. They are also issues that should be fully 
addressed by both the Executive and Legislative Branches.
As you know, the Board of Marine Pilots is up for sunset 
review next year. It appears to me that the upcoming sunset 
review process will provide the State with the forum it 
needs to explore the matters you have raised.

In preparation for that process, I have instructed Mary 
Halloran, Director of Policy in my Office of Management and 
Budget, to coordinate work on this issue during the interim. 
Your letter clearly suggests that the administration needs 
to get up to speed on piloting issues nationwide, and 
Division of Policy research staff will be most helpful in 
exploring the potential implications of the direction you 
see piloting regulation taking in Alaska.

As part of that work, the Department of Commerce and 
Economic Development, Division of Occupational Licensing, 
will look closely at other pilot licensing boards, report on 
the relationship between those state boards and related 
private pilot associations and be prepared to offer 
suggestions that address the antitrust concerns that result 
from these considerations.

Finally, the Department of Law will review the legal 
ramifications of issues such as pilot experience and 
training in light of my concerns for the protection of both 
our environment and Alaska's important renewable resources.

We will keep the Board of Marine Pilots apprised of our 
progress. I have also asked that these agencies seek the 
advice and comment o^ the state's piloting and shipping 
interests during this process.
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Bv involving all interested parties, I feel confident that 
the administration will be in a good position to focus 
legislative attention on those areas of piloting regulation 
in Alaska that we believe need public debate and perhaps 
significant change.

Thank you for taking the time toj^ring this matter to my 
attention. I share your concern £br the repercussions of a 
poorly trained and inexperienced marine oxiot corps, and you 
have my commitment to thoroughly /evievf this\matter

c c : Attorney General Doug Bailv /
Commissioner Larry Merculieff ^  
Board of Marine Pilots Members 
Mary Halloran 
Randall Burns



Appendix C

Letter from Paul Kirchner, Counsel to the American Pilots Association 
to Marilou Madden, Senior Policy Analyst, Alaska Governor's Office, 

Division of Policy, May 25, 1990
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May 25, 1990

Ms. Mary Lou Madden 
Office of the Governor 
State of Alaska 
P.O. Box AD 
Juneau, Alaska 99811

Dear Ms. Madden:

. I am General Counsel to the American Pilots' Association 

(APA). Captain Pat Meely, President of the APA, has been par­

ticipating in the Xth Congress' o£ the International Maritime 

Pilots Association in Israel for most of this month. He has 

asked me to respond to your letter to him of May 2, 1990.

The following information and commentary is addressed to the 

questions raised in your letter and is organized and presented in 

the same order as the questions.

1. Entry Level Requirements.

Alaska's requirements are noteworthy in that the entry level 

requirements and the requirements for obtaining a full state pi­

lot's license are the same. In other words, there is no significant 

training required. To my knowledge, no other state grants pilot 

licenses without some pre-license training program tailored to the 

needs and conditions of the particular areas for which licenses

m
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a r e  g i v e n .  In t h a t  r e s p e c t ,  I b e l i e v e  that  A l a s k a ' s  r e q u i r e m e n t s  

for  o b t a i n i n g  a s t a t e  p i l o t  l i c e n s e  a r e  the l o w e s t  a n d  l e a s t  

s t r i n g e n t  of any s t a t e ' s  r e q u i r e m e n t s  at the p r e s e n t  time.

T h e  e x i s t i n g  e n t r y  l e v e l  r e q u i r e m e n t s  of A l a s k a  law d o  not 

a p p r o x i m a t e  a p r e - l i c e n s e  t r a i n i n g  p r o g r a m .  A  f e d e r a l  p i l o t  

l i c e n s e  is n o t  a s u b s t i t u t e  f o r  a t r a i n i n g  p r o g r a m .  In all  o t h e r  

s t a t e s ,  it  is e i t h e r  a p r e c o n d i t i o n  fo r a d m i s s i o n  to a t r a i n i n g  

p r o g r a m  o r  is on e  of th e i n i t i a l  s t e p s  in the p r o g r a m .  U n l i k e  

the t y p i c a l  s t a t e  p i l o t  l i c e n s e ,  a f e d e r a l  p i l o t  l i c e n s e  ma y  be 

o b t a i n e d  w i t h o u t  a n y  p r i o r  t r a i n i n g  o r  s e r v i c e  as a p i l o t ♦

A l a s k a ' s  r e q u i r e m e n t  of 10 d o c k i n g  and u n d o c k i n g  job s u n d e r  

the s u p e r v i s i o n  of a s t a t e  p i l o t  is a s i m i l a r l y  i n a d e q u a t e  a l t e r­

n a t i v e  to a t r a i n i n g  p r o g r a m .  T r a i n e e  p i l o t s  in o t h e r  s t a t e s  

m a k e  h u n d r e d s  and, u n d e r  s o m e  p r o g r a m s ,  t h o u s a n d s  of t r i p s  w i t h  

i n s t r u c t i n g  s t a t e  p i l o t s  b e f o r e  they c a n  r e c e i v e  a fu ll  s t a t e  

l i c e n s e .  N ot  o n l y  is the 10 r e q u i r e d  jobs  a r e l a t i v e l y  m i n i m a l  

n u m b e r  of s uc h j ob s, b u t  a s i m p l e  r e q u i r e m e n t  for a s p e c i f i e d  

n u m b e r  of jobs  o r  t r i p s  l a c k s  a n y  a s s u r a n c e  of th e e d u c a t i o n a l  

c o n t e n t  a n d  i n s t r u c t i o n a l  v a l u e  of the a s s i g n m e n t s .  A l t h o u g h  I 

a m  c o n f i d e n t  that a s u p e r v i s i n g  s t a t e  p i l o t  w o u l d  t a k e  h is  

i n s t r u c t i o n a l  d u t i e s  s e r i o u s l y ,  s u c h  jobs s h o u l d  be p a r t  of an 

e s t a b l i s h e d  t r a i n i n g  p r o g r a m .
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2. P r e - L i c e n s e  T r a i n i n g .

A) Ne ed.

A d i s t i n g u i s h i n g  f e a t u r e  of the s t a t e  p i l o t a g e  s y s t e m  in 

th is  c o u n t r y  is t h a t  in a l m o s t  al l c a s e s ,  p i l o t s  l e a r n  t h e i r  c r a f t  

u n d e r  the  t u t e l a g e  of m a s t e r  p i l o t s .  T h i s  is i n t e g r a l  to the 

s t a t u s  a n d  f u n c t i o n  of a a s t a t e - l i c e n s e d  p i l o t ,  w h i c h  is s i g n i­

f i c a n t l y  d i f f e r e n t  than  the s t a t u s  and  f u n c t i o n  of s o m e o n e  w i t h  

o n l y  a f e d e r a l  p i l o t  l i c e n s e .

S t a t e  p i l o t s  are, a n d  s h o u l d  a l w a y s  be, i n d e p e n d e n t  of the 

o w n e r s ,  o p e r a t o r s  an d a g e n t s  of the s h i p s  o n w h i c h  they p r o v i d e  

p i l o t a g e  s e r v i c e s .  T h e y  s e r v e  and p r o t e c t  the i n t e r e s t s  of the 

s t a t e ,  n o t  the s h i p o w n e r .  S t a t e  p i l o t s  m u s t  be e x p e r t s  in n a v i­

g a t i o n  and  in h a n d l i n g  the d i f f e r e n t  t y pe s and  s i z e s  of s h ip s 

l i k e l y  to be e n c o u n t e r e d .  S t a t e  p i l o t s  m u s t  k n o w  ho w  to h a n d l e  

t h e m s e l v e s  on  the b r i d g e  of a ship, o f t e n  a m o n g  c r e w  m e m b e r s  w h o m  

they h a v e  n e v e r  m e t  b e f o r e .  F i n a l l y ,  s t a t e  p i l o t s  m u s t  h a v e  a 

d e t a i l e d  f a m i l i a r i t y  w i t h  the lo cal w a t e r s  an d the v a r i o u s  c o n­

d i t i o n s  a n d  f a c t o r s  that a f f e c t  n a v i g a t i o n  in the a r e a  c o v e r e d  

by t h e i r  lic en se .

T h e s e  s k i l l s  and r e s p o n s i b i l i t i e s  c a n  o n l y  be l e a r n e d  

t h r o u g h  l o c a l i t y - s p e c i f i c  p i l o t  t r a i n i n g  p r o g r a m s .  No  m a t t e r  ho w 

m u c h  s e a  s e r v i c e  an i n d i v i d u a l  may have, no m a t t e r  h o w  m a n y  times 

an i n d i v i d u a l  m a y  h a v e  t r a n s i t e d  a p a r t i c u l a r  b o d y  of w a t e r  w h i l e
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a m e m b e r  of a s h i p ' s  c r e w ,  an d no m a t t e r  h o w  l o n g  a n  i n d i v i d u a l  

m a y  h a v e  h a d  a . f e d e r a l  p i l o t  l i c e n s e  f o r  th at  b o d y  of w a t e r ,  the 

i n d i v i d u a l  s h o u l d  no t be a l l o w e d  to w a l k  i n to  a l i c e n s i n g  o f f i c e  

a n d  be g i v e n  a s t a t e  p i l o t  l i c en se .

D) L e g a l  A u t h o r i t y  a n d  P o l i c y  C o n s i d e r a t i o n s .

Y o u r  l e t t e r  s u g g e s t s  that t h e r e  m a y  be s o m e  c o n c e r n  that a 

r e q u i r e m e n t  for  p r e - l i c e n s e  t r a i n i n g  ma y p o s e  i l l e g a l  o r  i n a p p r o­

p r i a t e  r e s t r a i n t s  o n  e n t r y  i n t o  the p i l o t a g e  p r o f e s s i o n .  S u c h  a 

c o n c e r n  is u n w a r r a n t e d .

It is w e l l  e s t a b l i s h e d  that, as a l e ga l m a t t e r ,  a s t a t e  ma y  

l i m i t  the r i g h t  to p i l o t  v e s s e l s  s u b j e c t  to s t a t e  j u r i s d i c t i o n  

to i n d i v i d u a l s  w h o  ha v e b e e n  l i c e n s e d  by the s t a t e .  T o  d o so 

d o e s  not v i o l a t e  e i t h e r  the U n i t e d  S t a t e s  C o n s t i t u t i o n  o r  the 

f e d e r a l  a n t i t r u s t  laws. O l s e n  v. S m i t h , 195 U.S. 332, 49 L. Ed. 

224 (1904). F u r t h e r ,  a s t a t e  ha s c o n s i d e r a b l e  d i s c r e t i o n  u n d e r  

it s l i c e n s i n g  a u t h o r i t y  in r e s t r i c t i n g  th e  n u m b e r  of l i c e n s e s  

is s u e d ,  in e s t a b l i s h i n g  t r a i n i n g  r e q u i r e m e n t s  a n d  in s e l e c t i n g  

i n d i v i d u a l s  for  t r a i n i n g  —  n o t w i t h s t a n d i n g  the fact that  s u c h  

f e a t u r e s  of p i l o t a g e  r e g u l a t i o n  n e c e s s a r i l y  r e s t r a i n  e n t r y  i n t o  

t h e  p r o f e s s i o n .  K o t c h ,  et al. v. B o a r d  of R i v e r  Po rt  P i l o t  

C o m m i s s i o n e r s  for the Po r t of N e w  O r l e a n s ,  et al., 330 U.S. 552,

91 L.Ed. 1093 (1947); B r e c h t e l ,  et al. v. D o a r d  of E x a m i n e r s  of
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B a r  P i l o t s  fo r  the Po rt  of N e w  O r l e a n s , 230 F.Supp. 18 (E.D. La. 

1964).

O f  c o u r s e ,  w h a t  a s t a t e  m a y  l e g a l l y  d o  and w h a t  it s h o u l d  do 

a r e  two d i f f e r e n t  m a t t e r s .  E v e n  w i t h o u t  c o n s i d e r i n g  the l a t i t u d e  

of  s t a t e  le ga l a u t h o r i t y ,  h o w e v e r ,  it is g e n e r a l l y  a c c e p t e d  that 

it is e n t i r e l y  a p p r o p r i a t e  for  a s t a t e  to s e t  up t r a i n i n g  or 

a p p r e n t i c e s h i p  p r o g r a m s  d e s i g n e d  to a s s u r e ,  as m u c h  as p o s s i b l e ,  

t h a t  o n l y  c o m p e t e n t ,  k n o w l e d g e a b l e  p e r s o n s  are  i ss u e d  p i l o t  

l i c e n s e s .  I a m  a w a r e  of n o r e c e n t  i n s t a n c e  in w h i c h  a s t a t e ' s  

p r e - l i c e n s e  t r a i n i n g  r e q u i r e m e n t  ha s b e e n  a t t a c k e d  on  the 

g r o u n d  t h a t  it u n f a i r l y  r e s t r i c t s  e n t r y  into the p r o f e s s i o n .

T o  be s u re , t h e r e  h a v e  b e e n  c o m p l a i n t s  o n so me  o c c a s i o n s  

t h a t  th e m e t h o d  of s e l e c t i n g  i n d i v i d u a l s  for c e r t a i n  t r a i n i n g  

p r o g r a m s  is u n f a i r  o r  i l l e g a l .  I d o  not  k n o w  of any  s u c c e s s f u l  

l e ga l c h a l l e n g e s  of that sort, h o w e v e r .  In de ed,  b o t h  the K ot ch  

a n d  B r e c h t e l  c a s e s  u p h e l d  a t r a i n i n g  an d  l i c e n s i n g  s y s t e m  that, 

a c c o r d i n g  to the p l a i n t i f f s '  a l l e g a t i o n s ,  l i m i t e d  p i l o t  l ic en s e s  

to r e l a t i v e s  a n d  o t h e r  p e r s o n s  a c c e p t a b l e  to e x i s t i n g  s t a t e  

p i l o t s .

T h e  s t a t e s  r e g u l a t e  e n t r y  into t h e i r  t r a i n i n g  p r o g r a m s  

in a v a r i e t y  of w ays . S o m e  s t a t e s  h a v e  a c o m p e t i t i v e  e x a m  

p r o c e d u r e ;  s o m e  rely o n  a s c r e e n i n g  p r o c e s s  that is c o m p e t i t i v e  

bu t d o e s  not i n v o l v e  an e x a m i n a t i o n .  In m a n y  st a t e s ,  the p i l o t s
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h a v e  a r ol e, of v a r y i n g  d e g r e e s ,  in the s e l e c t i o n  of t r a i n e e s ;  

in o t h e r  s t a t e s ,  p i l o t s  a r e  e x c l u d e d  f r o m  the  s e l e c t i o n  p r o c e s s .  

A l l  s t a t e s  have  c e r t a i n  s t a t e d  e l i g i b i l i t y  r e q u i r e m e n t s  f o r 

a p p l i c a n t s .

T h e r e  is no o n e  t r a i n i n g  p r o g r a m  o r  s e l e c t i o n  p r o c e s s  that 

the A P A  e n d o r s e s  as the b e s t  o r  m o s t  e f f e c t i v e  a n d  fair. E a c h  

s t a t e ' s  r e q u i r e m e n t s  s h o u l d  be b a s e d  o n  the p a r t i c u l a r  n e e d s  of 

th a t s ta t e .  In g e n e r a l ,  w e  w o u l d  r e c o m m e n d  th at  a t r a i n i n g  and 

l i c e n s i n g  p r o g r a m  s a t i s f y  two c r i t e r i a .  Fi r s t ,  the  p r o g r a m  

s h o u l d  n ot  d i s c r i m i n a t e  e i t h e r  for o r  a g a i n s t  a n y  i n d i v i d u a l  o r  

c l a s s  on th e b a s i s  of ra ce  o r g e n d e r .  S e c o n d ,  t h e r e q u i r e m e n t s  

of the p r o g r a m  s h o u l d  be c o n c e r n e d  s o l e l y  w i t h  a c h i e v i n g  the 

p r i m a r y  o b j e c t i v e  of s t a t e  p i l o t a g e  r e g u l a t i o n ,  w h i c h  the C o u r t  

in K o t c h  s t a t e d ,  "is to s e c u r e  for the S t a t e  a nd  o t h e r s  i n t e r e s t e d  

the s a f e s t  and m o s t  e f f i c i e n t l y  o p e r a t e d  p i l o t a g e  s y s t e m  o b t a i n­

ab l e . "  In m y  o p i n i o n ,  it w o u l d  be a s e r i o u s  m i s t a k e  fo r a s t a t e  

to a l l o w  o t h e r  f a c t o r s  u n r e l a t e d  to th at  o b j e c t i v e  to d i c t a t e  a 

t r a i n i n g  a n d  s e l e c t i o n  p r o c e s s .  Fo r  e x a m p l e ,  I d o  not  b e l i e v e  

t h a t  c r e a t i n g  e m p l o y m e n t  o p p o r t u n i t i e s  o r  e n c o u r a g i n g  c o m p e t i t i o n  

a r e a p p r o p r i a t e  o r  p r u d e n t  g o a l s  of this  a s p e c t  of p i l o t a g e  

re g u l a  t ion.
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C) L e g a l  S t a t u s .

S o m e  t r a i n i n g  p r o g r a m s  are s e t  ou t in d e t a i l  in the s t a t e  

p i l o t a g e  s t a t u t e .  A n  e x a m p l e  w o u l d  be the F l o r i d a  t r a i n i n g  an d 

l i c e n s e  e l i g i b i l i t y  r e g u i r e m e n t s ,  w h i c h  are p r o v i d e d  in Fla. Stat. 

A n n .  §§310.071 - 3 1 0 . 0 8 1  (West 1989). In o t h e r  s t a t e s ,  the s t a t u t e  

d i r e c t s  the P i l o t  C o m m i s s s i o n  or  B o a r d  o r s o m e  o t h e r  l i c e n s i n g  

b o d y  to p r e s c r i b e  by  r e g u l a t i o n  t r a i n i n g  an d  l i c e n s i n g  c r i t e r i a .  

See, e.g. , C a l . H a r b.  & Hav.  Co de , §1171.5 (W est 1990) (San F r a n­

c i s c o  B a y  p i l o t s ) .  F i n a l l y ,  in s o m e  s t a t e s ,  the p i l o t  a s s o c i a t i o n s  

d e v e l o p  th.e t r a i n i n g  p r o g r a m s ,  w h i c h  are  t h e n  s u b m i t t e d  to the 

l i c e n s i n g  b o d y  for a p p r o v a l  an d  a d o p t i o n  as the o f f i c i a l  t r a i n i n g  

p r o g r a m s  r e q u i r e d  by the st a t e .  N e w  York and  P e n n s y l v a n i a  are 

e x a m p l e s  of s u c h  s t at es .

In a l l  s t a t e s ,  p i l o t s  ha v e a role in the t r a i n i n g  p r o c es s,  

m o s t  c o m m o n l y  as i n s t r u c t o r s  on t r a i n i n g  trips. In tha t c a p­

aci t y ,  th e  p i l o t  not o n l y  i n s t r u c t s  the t r a i n e e  d u r i n g  th e trip 

but a l s o  r e c o r d s  the trip, o f t e n  w i t h  c o m m e n t s  on  the i n s t r u c­

ti o n a l  c o n t e n t  of the tr ip  and on  the t r a i n e e ' s  p e r f o r m a n c e .

In a d m i n i s t e r i n g  t r a i n i n g  p r o g r a m s ,  p i l o t s  an d p i l o t  a s s o c­

i a t i o n s  act as i n s t r u m e n t a l i t i e s  of the st at e.  It m u s t  always 

be u n d e r s t o o d  that  the s t a t e  i s s u e s  the l i c e n s e  and, by d o i n g  so, 

c e r t i f i e s  t h a t  the t r a i n e e / a p p l i c a n t  has m e t  the t r a i n i n g  r e q u i r e­

m e n t s  a n d  p o s s e s s e s  the o t h e r  n e c e s s a r y  q u a l i f i c a t i o n s  for the
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l i c e n s e .  T h a t  u n d e r s t a n d i n g  is r e l e v a n t  to y o u r  q u e s t i o n  r e g a r d  

i n g p o s s i b l e  l i a b i l i t y  c o n c e r n s  of p i l o t  a s s o c i a t i o n s .

D) T y p e s  of P r o g r a m s .

A p p r e n t i c e s h i p  o r  t r a i n i n g  p r o g r a m s  v a r y  c o n s i d e r a b l y  from  

s t a t e  to s t a t e .  T h e r e  a r e  two g e n e r a l  m o d e l s ,  h o w e v e r .

M o s t  of the E a s t  C o a s t  s t a t e s  h a v e  l e n g t h y  a p p r e n t i c e s h i p /  

d e p u t y  p i l o t  p r o g r a m s .  P r i o r  se a  s e r v i c e  o r  e q u i v a l e n t  s e r v i c e  

o n  a tug u n d e r  a f e d e r a l  l i c e n s e  is g e n e r a l l y  not r e q u i r e d  for 

e n t r y  i n t o  the a p p r e n t i c e s h i p  p r o g r a m .  S e r v i c e  on s h i p s  or  tugs 

w i t h  o r  w i t h o u t  a l i c e n s e  is t y p i c a l l y  a c c e p t e d  in l i e u  of an 

o t h e r w i s e  r e q u i r e d  d e g r e e  f r o m  c o l l e g e  o r  a m a r i t i m e  s c h o o l ,  

h o w e v e r ,  an d , in fact, m a n y  a p p r e n t i c e s  ha v e b o t h  p r i o r  s e r v i c e  

an d  a d e g r e e .  T h e s e  a p p r e n t i c e s h i p  p r o g r a m s  r e c e i v e  a p p r o v a l  

f r o m  t h e  C o a s t  G u a r d  so t h a t  time s p e n t  in the p r o g r a m  m a y  be 

a c c e p t e d  in lieu  of l i c e n s e d  s e r v i c e  for p u r p o s e s  of q u a l i f y i n g  

f o r  a f e d e r a l  p i l o t  l i c e n s e .  T h e  p r o g r a m s  f e a t u r e  c l a s s r o o m  and 

s h i p b o a r d  i n s t r u c t i o n  in g e n e r a l  s h i p h a n d l i n g  a n d  n a v i g a t i o n  and  

in l oc al  c o n d i t i o n s  and r e q u i r e m e n t s .

F o l l o w i n g  c o m p l e t i o n  of the a p p r e n t i c e s h i p  p r o g r a m ,  w h i c h  

m a y  l a s t  b e t w e e n  tw o and s i x  y e a r s ,  a t r a i n e e  b e c o m e s  a d e p u t y  

p i l o t  a n d  is i s s u e d  a l i m i t e d  s t a t e  l i c e n s e .  T h e  d e p u t y  the n 

is p e r m i t t e d  to p i l o t  s h i p s  w i t h i n  the s i z e  l i m i t s  and  o t h e r
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c o n d i t i o n s  of the l i c e n s e .  D u r i n g  th i s p e r i o d ,  th e d e p u t y  a l s o  

m a k e s  m a n y  t r i ps  o n  l a r g e r  shi ps , r e c e i v i n g  " h a n d s - o n "  e x p e r i e n c e  

u n d e r  the s u p e r v i s i o n  of a full l i c e n s e d  p i l o t .  L i m i t s  on the 

d e p u t y ' s  l i c e n s e  a r e  r e m o v e d  on  a g r a d u a l ,  s t e p - b y - s t e p  p r o g r e s­

s i o n  b a se d  on the p e r i o d  of time or the n u m b e r  of su c h trips.

T h e  d e p u t y  p i l o t  p e r i o d  m a y  last from two  to f o u r  y e a r s  at the 

e n d  of w h i c h  the t r a i n e e  is e l i g i b l e  for  a full p i l o t  li cen se .

M o s t  s t a t e s  o u t s i d e  of the E a s t  C o a s t  r e q u i r e  l i c e n s e d  

s e r v i c e  on  s h i p s  o r  tugs, an d u s u a l l y  a f e d e r a l  p i l o t  li ce ns e , 

f o r  e n t r y  into  t h e i r  t r a i n i n g  p r o g r a m s .  As a re s u l t ,  t he ir  

t r a i n i n g  p r o g r a m s  ar e  of s h o r t e r  d u r a t i o n .  B e c a u s e  the t r a i n e e s  

e n t e r i n g  s u c h  p r o g r a m s  h a v e  e x p e r i e n c e  in s h i p h a n d l i n g  and 

g e n e r a l  n a v i g a t i o n  r e q u i r e m e n t s ,  m u c h  of the c u r r i c u l u m  of the 

t y p i c a l  E a s t  C o a s t  a p p r e n t i c e s h i p  p r o g r a m  is no t n e c e s s a r y .  

R a t h e r ,  t h e s e  o t h e r  p r o g r a m s  c o n c e n t r a t e  on the d e v e l o p m e n t  of 

l o c a l  k n o w l e d g e  a n d  the p i l o t a g e  s k i l l s  r e q u i r e d  in the p a r t i c u l a  

a r ea . G e n e r a l l y ,  t h e r e  is a p u r e l y  i n s t r u c t i o n a l  p e r i o d  of 

b e t w e e n  si x  m o n t h s  a n d  a y e a r  f o l l o w e d  by a d e p u t y  p i l o t  p e r i o d  

of h a n d s - o n  t r a i n i n g  an d l i m i t e d  but p r o g r e s s i v e l y  b r o a d e r  p i l o t -  

a g e  a u t h o r i t y .  T r a i n e e s  in t h e se  p r o g r a m s  are u s u a l l y  r e f e r r e d  

to as d e p u t i e s  t h r o u g h o u t  the p r o c e s s  and u n t il  they r e c e i v e  a 

f u l l  p i l o t  license.
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3 o C o n t i n u i n g  E d u c a t i o n .

Yo u  a r e  c o r r e c t  th at  th e e m p h a s i s  o n  c o n t i n u i n g  e d u c a t i o n  

is a n a t i o n a l  t re n d .  A l t h o u g h  I h a v e  h e a r d ,  as y o u  h a ve , that 

C a l i f o r n i a  and W a s h i n g t o n  m a y  be c o n s i d e r i n g  m a n d a t o r y  c o n t i n u i n g  

e d u c a t i o n  for  s t a t e - l i c e n s e d  p i l o t s ,  I a m  no t  s u f f i c i e n t l y  f a m i l­

iar  w i t h  t h o s e  p l a n s  to c o m m e n t  o n  them.

T h e  C o a s t  G u a r d  ha s  r e q u i r e d  p e r i o d i c  r e c e r t i f i c a t i o n  of 

R a d a r  O b s e r v e r  s t a t u s  fo r  f e d e r a l  p i l o t  l i c e n s e s  f o r  s e v e r a l  

y e a r s  a n d  h a s  r e c e n t l y  p r o p o s e d  a d d i n g  t r a i n i n g  in A u t o m a t i c  

R a d a r  P l o t t i n g  A i d s  (ARPA) to the q u a l i f y i n g  c o u r s e s  l e a d i n g  to 

c e r t i f i c a t e s  of R a d a r  O b s e r v e r .  S t a t e  p i l o t s ,  all of w h o m  ha ve  

f e d e r a l  p i l o t  l i c e n s e s ,  m u s t ,  of c o u r s e ,  take  t ho se c o u r s e s  and 

c o m p l y  w i t h  th a t c o n t i n i n g  e d u c a t i o n  r e q u i r e m e n t .  In a d d i t i o n ,  

m a n y  s t a t e  p i l o t  a s s o c i a t i o n s  hav e h a d t h e i r  o w n  c o n t i n u i n g  

e d u c a t i o n  p r o g r a m s  f o r  s o m e  time. T h o s e  p r o g r a m s  h a v e  i n c l u d e d  

p e r i o d i c  s h i p  s i m u l a t o r  c o u r s e s  and  p a r t i c i p a t i o n  in s h i p h a n d l i n g  

s c h o o l s ,  m o s t  n o t a b l y  the o n e  in G r e n o b l e ,  F r a n c e .  P i l o t  p a r t i c­

i p a t i o n  in a s s o c i a t i o n  p r o g r a m s  is v o l u n t a r y .  T h e  a s s o c i a t i o n ' s  

r o l e  is to d i s s e m i n a t e  i n f o r m a t i o n  a b o u t  the a v a i l a b l e  c o u r s e s  

a n d  s c h o o l  p r o g r a m s  and to pa y al l o r  s o m e  of the c o s t s  and 

e x p e n s e s  f o r s o m e  a g r e e d  n u m b e r  of p i l o t s  p e r  ye ar.

E v e n  w i t h  the c u r r e n t  t r e n d  e m p h a s i z i n g  c o n t i n u i n g  e d u c a­

ti o n  for p i l o t s  a n d  o t h e r  l i c e n s e d  m a r i n e r s ,  t h e re  r e m a i n s  a
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c o n s i d e r a b l e  a m o u n t  of d i s a g r e e m e n t  w i t h i n  the  m a r i t i m e  c o m m u n i t y  

o v e r  the v a l u e  of s i m u l a t o r  c o u r s e s  a n d  s h i p h a n d l i n g  s c h o o l s  

f o r  c o n t i n u i n g  e d u c a t i o n .  W i t h o u t  t a k i n g  s i d e s  in t h a t  d i s p u t e ,

I b e l i e v e  that it is s a f e  to s ay  that the v a l u e  is no t the s a m e  

f o r  all p i l o t s .  S o m e  p i l o t a g e  a r e a s  are  not c o v e r e d  by any 

s i m u l a t o r  p r o g r a m .  S o m e  m a y  n e v e r  be b e c a u s e  of the d i f f i c u l t y  

of r e p l i c a t i n g  the  c o n d i t i o n s  of the a re a s .  S o m e  p i l o t a g e  

ta sk s a r e  not a p p r o x i m a t e d  in an y s i m u l a t o r  e x e r c i s e  o r  s h i p -  

h a n d l i n g  mo del .

T h e  e x p a n s i o n  of c o n t i n u i n g  e d u c a t i o n  for  the p i l o t a g e  

p r o f e s s i o n  is t h e r e f o r e  l i m i t e d  by the a v a i l a b i l i t y  a n d  u t i l i t y  

of i n s t r u c t i o n a l  p r o g r a m s  an d e x e r c i s e s .  A s t a t e  that w o u l d  

w a n t  to e s t a b l i s h  c o n t i n u i n g  e d u c a t i o n  r e q u i r e m e n t s  s h o u l d  fi rst  

c a r e f u l l y  e x a m i n e  w h a t  c o n t i n u i n g  e d u c a t i o n  is a v a i l a b l e  and 

w h a t  b e n e f i t s  it m i g h t  p r o v i d e .  It has  b e e n  m y  e x p e r i e n c e  that 

s t a t e  p i l o t s  have b e e n  in the f o r e f r o n t  of the m a r i t i m e  i n d u s t r y  

in e d u c a t i n g  t h e m s e l v e s  in the l a t e s t  c h a n g e s  in t e c h n o l o g y  and 

in p u r s u i n g  w a y s  to m a i n t a i n  and i m p r o v e  t h e i r  s k il ls .  For  

that r e a s o n ,  I w o u l d  c o n s i d e r  the p r i m a r y  b e n e f i t  of a s t a t e -  

m a n d a t e d  c o n t i n u i n g  e d u c a t i o n  p r o g r a m  to be to f o r m a l i z e  an d gi ve  

o f f i c i a l  s a n c t i o n  to w h a t  p i l o t s  t h e m s e l v e s  w o u l d  c o n s i d e r  a p p r o p  

ria te.  I w o u l d  al s o s u p p o r t  such a p r o g r a m  if it w o u l d  f a c i l i t a t  

i n c l u d i n g  the s u b s t a n t i a l  c o s t s  of c o n t i n u i n g  e d u c a t i o n  in the
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o c c u r s  o r  a n  a l l e g a t i o n  of i n c o m p e t e n c e  o r  m i s c o n d u c t  is m ade .

M y  o w n  p e r s o n a l  v i e w  is t h a t  p i l o t  b o a r d s  o r  o t h e r  b o d i e s  r e s p o n­

s i b l e  f o r  d i s c i p l i n i n g  p i l o t s  s h o u l d  be p a r t  of a s t a t e  a g e n c y  o r  

d e p a r t m e n t .  T h e  b e n e f i t  of t h a t  c o n n e c t i o n  is that  the d i s c i p l i n­

ar y  b o d y  w o u l d  h a v e  a c c e s s  to the r e s o u r c e s  an d capa.biliies of the 

s t a t e  g o v e r n m e n t ,  s u c h  as i n v e s t i g a t o r y  p e r s o n n e l  a n d  t e c h n o l o g y  

a n d  l eg al  a s s i s t a n c e .  S o m e  p i l o t  d i s c i p l i n a r y  b o d i e s  s i m p l y  do 

n o t h a v e  o n  h a n d  o r  r e a d i l y  a v a i l a b l e  the e x p e r t i s e  o r  r e s o u r c e s  

to i n v e s t i g a t e  a c c i d e n t s  o r  to c o n d u c t  d i s c i p l i n a r y  p r o c e e d i n g s  

in a m e a n i n g f u l  f a s h i o n .  W h e r e  t h a t  is the case, a c t i o n  is o f t e n  

t o o  s l o w ,  a n d  n e i t h e r  the s t a t e  n o r  the p i l o t  is w e l l  s e r v e d .

I h o p e  t h a t  th i s i n f o r m a t i o n  a n d  m y  c o m m e n t s  a r e  h e l p f u l .

T h e  A P A  i n t e n d s  to f o l l o w  w i t h  g r e a t  i n t e r e s t  A l a s k a ' s  r e v i e w  

of its D i l o t a g e  s y s t e m .  If t h e r e  is a n y  a d d i t i o n a l  i n f o r m a t i o n  

o r  a s s i s t a n c e  t h a t  C a p t a i n  N e e l y  o r  I c a n  p r o v i d e ,  p l e a s e  d o riot 

h e s i t a t e  to ask.

S i n c e r e l y ,

Pa u l G. K i r c h n e r

P G K / w m m
cc: C a p t a i n  Pa t  J. N e e l y ,  Jr.
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th e  p i l o t a g e  r a t e  base.

4. P i l o t  D i s c i p l i n e .

I d o  not k n o w  of any s t a t e  d i s c i p l i n a r y  s y s t e m  t h a t  w o u l d  

a l l o w  for a m o r e  s p e e d y  r e m o v a l  of an i n c o m p e t e n t  p i l o t  than 

t h e  p o w e r  th at  y o u d e s c r i b e  A l a s k a  has to s u m m a r i l y  s u s p e n d  

a l i c e n s e  if it f i n d s  a c l e a r  a n d  p r e s e n t  d a n g e r  to h e a l t h  o r  

sa f e t y .  In fact, I d o  not think any s t a t e  c o u l d  h a v e  a s y s t e m  

t h a t  w o u l d  be m o r e  s p e e d y  a n d  s t i l l  m e e t  m i n i m a l  du e  p r o c e s s  

r e q u i r e m e n t s .  A d a n g e r  in a s u m m a r y  s u s p e n s i o n  p r o c e d u r e  such 

as the o n e  A l a s k a  a n d  so me  o t h e r  s t a t e s  h a v e  is that, as a 

p r a c t i c a l  m a t t e r ,  the d e c i s i o n  to s u s p e n d  the l i c e n s e  may o f t e n  

be b a s e d  m o r e  on the e x t e n t  of d a m a g e  a n d  l os s f r o m  the a c c i d e n t  

t h a n  on  a n o b j e c t i v e  r e v i e w  of the l i c e n s e - h o l d e r 's c o n d u c t .

A q u i c k ,  s u m m a r y  p r o c e d u r e  is m o r e  l i k e l y  to be i n f l u e n c e d  by 

p u b l i c  o p i n i o n  and p o l i t i c a l  c o n s i d e r a t i o n s .  S p e e d  s h o u l d  not 

be the o v e r r i d i n g  o b j e c t i v e  in d i s c i p l i n a r y  a c t i o n s .

T h e r e  are, h o w e v e r ,  c e r t a i n  f e a t u r e s  of a d i s c i p l i n a r y  

s y s t e m  t h a t  f a c i l i t a t e  p u r p o s i v e ,  f a i r  a c t i o n  that s e r v e s  the 

i n t e r e s t s  of the s t a t e  and  p r o t e c t s  the r i g h t s  of the a c c u s e d .  

F o r  e x a m p l e ,  i n v e s t i g a t i v e  a n d  h e a r i n g  p r o c e d u r e s  s h o u l d  be 

c l e a r l y  e s t a b l i s h e d  an d p u b l i s h e d .  T h e  c a p a b i l i t y  to c o n d u c t  a 

d i s c i p l i n a r y  p r o c e d u r e  s h o u l d  be in p l a c e  b e f o r e  an a c c i d e n t
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JUN. 26.19.90.

STRATEGIC PLANNING

Dear B ra d :

T h a n k  you  fo r  ta k in g  the time to s top  o f f  in K e tch ikan  and v is i t  

w i th  the SEAP B oard  members and m y s e lf  on Sunse t and ove rha u l o f  the 

P ilo tage A c t .  A l th o u g h  somewhat d is jo in te d  in o u r  en thus iasm  to speak 

u p ,  I feel the  p re s e n ta t io n  cove red  all o f  the  basic p rob lem s c o n f ro n t in g  

p i lo tage  in  S ou theas t A laska from  SEAP's s ta n d p o in t .  The c r i t ic a l  

p o in ts  o f  d is c u s s io n  a re  h e re in a f te r  summarized as I reca ll them.

L im ita t ion  on Licenses

My persona l op in ion  is th a t  i f  e n t r y  level q u a l i f ic a t io n s  are in ­

c reased , th is  o f  i t s e l f  would  se rve  as a l im ita t ion  upon the num ber o f  

licenses is s u e d ,  because no t eve ryo n e  w i l l  be w i l l in g  to make the in ­

ves tm e n t r e q u i re d  to meet the  h ig h e r  s ta n d a rd s  o f  e n t r y .  (T h is  is 

bo rn e  o u t  b y  the num ber o f  channel p i lo ts  who a re  d ispa tched  in the 

summer who ev idence  no in te re s t  a t a ll in t ra in in g  up  because they 

wou ld  have to  in v e s t  in w in te r - t im e  a c t iv i t ie s  in S o u th e a s t . )

As I u n d e rs ta n d  SEAP's p o s i t io n ,  h o w e v e r ,  SEAP would  also want 

the Pilot B oa rd  to have the a u th o r i t y  to open and close e n t r y  in to  the 

p i lo tage  p ro fe s s io n .  T hu s  fa r ,  e i th e r  o r  bo th  concepts  have been p o o r ­

ly  rece ived  b y  bo th  the P ilot Board and its  a d v is o rs ,  p r in c ip a l ly  upon 

g ro u n d s  re la te d  to monopoly and a n t i - t r u s t .  H ow eve r,  as po in ted  out
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b y  Paul K i r c h n e r  in  h is  le t te r  on b e h a l f  o f  A P A ,  the  pow er and a u th o r ­

i t y  o f  the  S ta te  to so re g u la te  has n e v e r ,  e v e r  been s u c c e s s fu l ly  q u e s ­

t ioned  in the  c o u r ts  o f  the  U n ited  S ta tes .

O pen ing  and  c lo s ing  l icense e n t r y  in to  p i lo ta g e ,  o f  co u rs e ,  is 

d i re c te d  re la te d  to economic c o n c e rn s ,  and a p p ro p r ia te  mechanisms m ust 

be se t in  p lace to f a i r l y  add ress  those m a t te rs .

T r a in in g  Up

You have  ra ised  the  ques tion  o f  w h e th e r  o r  no t the  assoc ia t ion * 

w ou ld  commit to  p ro v id e  t ra in in g  access in o rd e r  th a t  inc reased  e n t r y  

leve l re q u ire m e n ts  cou ld  be met. As I p o in te d  o u t ,  th is  que s t ion  o f  

i t s e l f  s u g g e s ts  th a t  SEAP has c a r r ie d  on the p ra c t ic e  o f  w i th h o ld in g  

t ra in in g  access , w h ich  SEAP den ies .

Since i ts  o rg a n iz a t io n  in December o f  1970, and th ro u g h  the 1390 

season, SEAP w i l l  have d ispa tched  213 non -m em ber p i lo ts  d u r in g  the 

summer to u r  season. E x c lu d in g  seasonal repea t d is p a tc h ,  SEAP w il l  

have d is p a tc h e d  67 in d iv id u a l  non -m em ber p i lo ts  d u r in g  th is  time fram e.

A lm ost all o f  these  non-m em ber p i lo ts  came to SEAP w i th  l i t t le  more 

than  e n t r y  leve l q u a l i f ic a t io n s ,  and  w i th o u t  e x c e p t io n ,  anyone who 

w anted  to t r a in  up  was g ive n  the o p p o r tu n i t y  to do so. For the most 

p a r t ,  h o w e v e r ,  these non-m em bers  have been c o n te n t  to skim  o f f  the 

cream in the  summer and v e r y  re lu c ta n t  to come back in the w in te r  and 

ava il them se lves o f  t r a in in g  up  o p p o r tu n i t ie s .  SEAP has s ta ted  to you 

th a t  th e y  w o u ld  c o n t in u e  th is  p ra c t ic e  com panion to an inc rease  in e n t r y  

level l icense re q u ire m e n ts  and l im ita t io n s  on the n um be r o f  l icenses. 

SEAP's p e r fo rm a n c e  to da te  shou ld  c o n s t i tu te  assu rance  th a t  the  com m it­

ment wou ld  be h o n o re d .

N o tw ith s ta n d in g  the  above , w i th o u t  some s o r t  o f  s ta tu to r y  or r e g u ­

la to ry  in v o lv e m e n t ,  t r a in in g  up  c rea tes  and w i l l  c o n t in u e  to c rea te  u n ­

accep tab le  r is k s .  T r a in in g  up  sugg es ts  w a r ra n ty  i f  the p i lo t  is then 

d isp a tc h e d  to a pos i t io n  wh ich  re q u ire s  the e xp e r ie n ce  he has ga ined in
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the  t ra in in g  p ro g ra m , and even more so i f  he is adm it ted  to membership 

in  the assoc ia t ion  on th a t  bas is . U n d e r  an o b l ig a to ry  p ro g ra m , I would  

assume th a t  the  members o f the associa tion w ou ld  be a c t in g  in a q ua ­

s i - p u b l ic  ca p a c ity  on b e h a lf  o f  the  S ta te  o f  A laska  and th u s  no t open to 

in d iv id u a l  w a r r a n ty  c la im . In any  e v e n t ,  th is  qu e s t io n  needs to be 

exp lo re d  and re so lve d .

T ra in in g  up  also raises t a r i f f  p rob lem s . As c u r r e n t l y  p ra c t ic e d ,  

the  nor.-m em ber p i lo t  is cha rged  fo r  u s in g  SEAP's d is p a tc h  and poo ling 

se rv ices  w h ich  c ha rge  ranges between 25s!; and 10% o f  the  t a r i f f  rece ip ts  

gen e ra te d  b y  the non-m em ber p i lo t  d e p e n d in g  upon h is  license leve l.  

These fu n d s  are passed th ro u g h  the  incom e-expense  pool and are 

sha red  e q u a l ly  by  the  member p i lo ts .  My con tac ts  w i th  o th e r  p ilo tage  

s ta tes  revea ls  th a t  such an a r ra n g e m e n t is no t u n u s u a l ,  save th a t  in 

o th e r  sta tes s ta tu to r y  o r  re g u la to ry  p ro v is io n  is made fo r  the p ra c t ice .  

C o n s id e ra t ion  shou ld  th e re fo re  be g iv e n  to such a p p ro v a l .

The t a r i f f  qu e s t io n  above noted also c rea tes  a l ia b i l i t y  prob lem . 

T h e  income s h i f t in g  ra ises a que s t ion  o f  w h e th e r  o r  n o t  the  non-m em ber 

p i lo t  is " w o rk in g  fo r "  the  members. I f  so, respondea t s u p e r io r  comes 

in to  p la y .  T h is  que s t ion  shou ld  also be p u t  to bed b y  s ta tu to ry  o r  

r e g u la to ry  cove rag e .

T a r i f f s

O ve r the  y e a rs ,  the  P ilot Board has va c i l la te d  o v e r  the m atte r o f  

t a r i f f s .  T h e re  is c u r r e n t  th o u g h t  w i th in  the  Sta te  a d m in is t ra t io n  tha t 

the  Board lacks a u th o r i t y  to es tab l ish  t a r i f f s .  I d isag ree  and have 

engaged in u n f r u i t f u l  com munication w i th  one o r  more a t to rn e y s  in the 

D epa rtm en t o f  Law on the s u b je c t .  In a d d i t io n ,  a l th o u g h  AS 08.62.170 

c rea tes  a l ien  in fa v o r  o f  the p i lo t  fo r  the t a r i f f  c h a rg e ,  no e f fe c t iv e  

measure o f  en fo rcem en t is p ro v id e d .  P resum ab ly ,  the s ta tu to r y  lien is 

to supp lem ent the m arit im e lien w h ich  au tom a tica l ly  a r is e s .  However, 

the  m arit im e lien canno t be en fo rced  w i th o u t  se izu re  o f  the vessel at
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e x tre m e  c o s t .  In t imes p a s t ,  we have so u g h t  to in v o lv e  the  A t to rn e y  

G ene ra l 's  O f f ic e  w i th  re g a rd  to en fo rcem en t o f  the  s ta tu to r y  lien w i th o u t  

success .

T h e  P i lo t  Board shou ld  th e re fo re  be c le a r ly  v e s te d  w i th  a u th o r i ty  

to se t maximum and minimum t a r i f f s ,  i f  i t  does n o t  a lre a d y  have such 

a u t h o r i t y .  In a d d i t io n ,  some means o f  simple en fo rcem en t o f  the s ta t ­

u to r y  l ien  shou ld  be deve lop ed .

Penalties

T he  pe n a lt ie s  ava i lab le  fo r  im pos it ion  upon  a vessel u n d e r  

AS 08.62.190 are  less than adequa te .

E n t r y  Level L icens ing

SEAP is in  acco rd  w i th  Paul K i rc h n e r 's  a d v ic e  on th is  su b je c t  

g iv e n  on b e h a l f  o f  APA.

A dm iss ion  to m em bersh ip  in SEAP re q u i re s  more than A laska 's  

e n t r y  level q u a l i f ic a t io n s  a t all l icense leve ls  because SEAP be lieves 

A laska  e n t r y  level re q u ire m e n ts  a re  w o e fu l ly  in a d e q u a te ,  and they  do 

n o t  choose to associate on a m em bersh ip  level w i th  those who b a re ly  

possess l ic e n s in g  q u a l i f ic a t io n s .  H is to r ic a l ly ,  p i lo ta g e  has been based 

upon  local know le dge  and e x p e r ie n c e .  With 40,000 o r  more miles o f  

c o a s t l in e ,  A laska  is s im p ly  too la rge  to sa fe ly  l icense  a p i lo t  fo r  one 

area based upon  h is  e xp e r ie n ce  in a n o th e r  a rea . I t  w ou ld  make ju s t  as 

much sense to g iv e  an A laska  l icense to a B r i t is h  Columbia p i lo t  based 

upon  B r i t i s h  Colum bia e xp e r ie n c e .

T he  a d m in is t ra t io n  m ust accep t the prem ise th a t  w i th o u t  site spe ­

c i f ic  e x p e r ie n c e ,  even the  bes t a l l - a ro u n d  p i lo t  is n o t  com peten t to p i lo t  

in to  an area he has no t been b e fo re  in a p i lo tage  c a p a c i ty .  From time 

to t im e, re p re s e n ta t iv e s  o f  the D e pa rtm en t o f  Law have adv ised  the 

P ilo t Board  th a t  a re g u la t io n  c a l l in g  fo r  s ite  sp e c i f ic  l ice n s in g  would be 

i l lega l w i th o u t  " p r o o f "  o f  the need, such p ro o f  to c o n s is t  o f le n g th v  

h e a r in g s  o v e r  the d i f fe re n c e s  between one p o r t  and m o th e r .  I do not
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know o f  a n y  p i lo tage  s ta te  w h ich  has app roached  the  que s t io n  in th is  

m anne r,  and  g iv e n  the  h is to r ic a l b a c k g ro u n d  o f  p i lo tage  and the p ra c ­

t ices o f  o th e r  s ta tes  w h ich  have w ith s to o d  a t ta c k ,  th e re  is no va l id

reason fo r  A laska  to do so. As vo iced b y  C ap ta in  C o ll ins  and Capta in

E lsensohn, th e y  themselves and o th e rs  l ik e  them c o n t in u a l ly  re a cq u a in t  

them selves from  time to time w ith  p o r ts  o r  areas th e y  have no t r e g u la r ­

ly  t r a n s i t te d  b y  m aking o b s e rv e r  t r ip s  even th o u g h  th e y  are fu l ly  l i ­

censed fo r  all o f  Southeast A laska .

P ilo t L ia b i l i t y

As d is c u s s e d ,  some p ilo tage  sta tes have adop ted  a dual t a r i f f  so as 

to p ro v id e  fu n d s  adequate to c o ve r  l ia b i l i t y  in s u ra n c e  prem ium .costs. 

I f  the  vessel op ts  fo r  the lesser t a r i f f ,  the e ve n t is e x c u lp a to ry  o f  the 

p i lo t  as be tween the vesse l,  its  ow ners  and the p i lo t ,  and the p i lo t  is 

cons ide red  to be the s e rv a n t  o f  the vesse l.  I have y e t  to rece ive  a 

s a t is fa c to ry  answ er from anyone in v o lv e d  w i th  such  leg is la t ion  as to 

w h y  the  m a s te r - s e rv a n t  re la t io n s h ip  is c r i t i c a l ,  and la ck ing  su ch , I 

have a lways v iew ed the c rea t ion  o f  such a re la t io n s h ip  as a f ic t io n .  I f  

the  s ta ted  re la t io n s h ip  enables the  vessel to in c lu d e  the p i lo t  as an 

assu red  on the  vesse l 's  in su ra nce  p o l ic y ,  the re  is a b e t te r  way to make 

p ro v is io n  fo r  t h a t .  I have asked APA to c o n s id e r  g iv in g  some gu idance  

in th is  a rea . A t  p re s e n t ,  the on ly  p ro te c t io n  the  members o f  SEAP 

have is the e x c u lp a to ry  c lause on the p i lo tage  t ic k e t .  H ow eve r,  the 

e x te n t  to w h ich  i t  is e f fe c t iv e  as to c o n te n t  is lost w i th  re g a rd  to

n o n -E n g l is h  spea k ing  fo re ig n  m aste rs .

P ilot Perform ance

You have exp ressed  in te re s t  in d eve lop ing  some s o r t  o f p lan w h ich

would  p ro v id e  fo r  a check on p i lo t  pe r fo rm a n ce . As d iscu sse d , SEAP

does no t be l ieve  any such e f fo r t  would  w o rk  i f  i t  depended upon p a r ­

t ic ip a t io n  by  the vessel m aste rs . E xpe r ience  o v e r  the years  has shown 

th a t  the m aste rs  w ill not in vo lve  themselves in e va lu a t in g  a p i lo t 's
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p e r fo rm a n ce . SEAP sometimes w i l l  se le c t iv e ly  d is p a tc h  a roun d  a 

m as te r 's  c o n c e rn ,  much to my d ism a y , because th e  m aste r w i l l  not 

p rodu ce  a n y th in g  in  w r i t in g  to con fo rm  h is  c o n c e rn .  To my know ledge , 

the  P ilo t Board  has e xp e r ie n ce d  s im ila r  p rob lem s. I f  th e re  is to be a 

w a tchdog  p ro g ra m  o f  any  s o r t ,  i t  m ust re v o lv e  a roun d  random o b s e rv e r  

check  r id e s  b y  a f u l l y  l icensed p i lo t .  Even th e n ,  I p e rs o n a l ly  ques tion  

e i th e r  o r  bo th  th e  e f fe c t iv e n e s s  and the  need fo r  such  a p ro g ra m . The 

bes t  w a tchdog  o f  all is the  m em bersh ip  o f  a n y  p a r t ic u la r  assoc ia tion 

whose own s u r v iv a l  and success depends upon weeding ou t the 

incom peten ts  o r  t ra in in g  them up  to the  re q u i re d  le ve l.  H e re , aga in , 

s t i f fe n  e n t r y  level l icense re q u ire m e n ts  w il l  go a long way toward  

e l im ina tion  o f  a n y  need fo r  such  a p ro g ra m .

A ssoc ia t ions

T h e  q u e s t io n  o f  w h e th e r  o r  no t m em bersh ip  in a p i lo t  association 

shou ld  be v o lu n ta r y  o r  m anda to ry  was touched u po n . As you a re  aware 

from  the  m ate r ia ls  you  have u n d e r  re v ie w ,  some associa tions are  a c re a ­

tu re  o f  the  le g is la tu re ,  some are  a c re a tu re  o f  a p a r t ic u la r  p i lo t  b o a rd ,  

some a re  v o lu n ta r y  b u t  " re c o g n iz e d " ,  and o th e rs ,  as in A la ska ,  are  

v o lu n ta r y  and "u n re c o g n iz e d " .

T h e re  is l i t t l e  que s t ion  b u t  th a t  many o f  the legal problem s wh ich  

have c o n f ro n te d  SEAP o v e r  the  yea rs  w ou ld  n o t  have a r isen  b u t  fo r  the 

fact th a t  i t  is a v o lu n ta r y  "u n re c o g n iz e d "  assoc ia t ion . A t  th is  p o in t  in 

t im e, h o w e v e r ,  I am am b iva len t o v e r  reso lu t ion  o f  the  ques tion  ra ised .

I p e rs o n a l ly  have  a n a tu ra l re lu c ta n c e  to have SEAP move away from 

w ha t has e x is te d  fo r  tw e n ty  y e a rs  i f  the  des ired  -goals can be ach ieved 

b y  o th e r  means. As m a tte rs  p ro g re s s ,  I may be able to come up w ith  

som eth ing  I can advance  to my c l ie n ts .

Legal E n v iro n m e n t

You have asked fo r  a summary o f  the type  o f  legal claims w h ich  

have c o n f ro n te d  SEAP o v e r  the y e a rs .  The fo llow ing l is t in g
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encompasses most o f  these c la im s:

1 . A s s e r t io n s  th a t  because SEAP pe rm its  use o f  i ts  d ispa tch  and 

incom e-expense  poo ling  s e rv ic e  by  non -m em bers , the  non-m em ber p i lo t  

is e n t i t le d  to m em bersh ip  and i f  he is den ied m em bersh ip , then an ­

t i - t r u s t  o r  m onopoly v io la t io n s  have o c c u r re d .

2. A s s e r t io n s  th a t  SEAP as an association has a re s p o n s ib i l i t y  to 

a r ra n g e  fo r  and d i re c t  i ts  m em bersh ip  to p e rm it  o b s e rv e r  t r ip s  fo r  

l icense u p g ra d e  pu rposes  b y  non -m em bers .

3. A n t i - t r u s t  cla ims th a t  SEAP has no r ig h t  to d ro p  a

non-m em ber from  d is p a tc h  c o n t ra c t  fo r  n a v iga t io na l e r r o r ,  fa i lu re  to 

r e p o r t  fo r  ass ig n m e n t,  o r  o th e r  causes.

4. Claims th a t  SE/\P canno t la w fu l ly  l im it  i ts  m em bersh ip  and to 

do so c o n s t i tu te s  some s o r t  o f  a n t i - t r u s t  and m onopo lis t ic  ac t.

5. Claims th a t  income s h i f t in g  as is p ra c t ic e d  in most p i lo t  asso­

c ia t ions  is u n la w fu l .  C u r r e n t l y ,  income s h i f t in g  w i th in  SEAP occurs  

o n ly  as to non-m em ber p i lo ts  as above no ted ,  and y e a r - ro u n d  expenses 

are paid o u t  o f  a summer income pool as an a l te rn a t iv e  to income s h i f t ­

in g .

5. Claims th a t  because SEAP accepted a non-m em ber fo r  d is ­

p a tc h ,  the A ssoc ia t ion  and the  e n t i r e  m em bersh ip  w a rra n te d  h is  q u a l i ­

f ica t io n s  and can be held l iab le  fo r  h is  neg ligence .

7. Claims th a t  i t  is i l lega l fo r  SEAP to "s e le c t iv e ly "  d ispa tch  by

m a tch ing  expe r ie n ce  w i th  the call fo r  p i lo tage  even though  l icens ing  may 

be equa l.

A d m ira l ty  A t to rn e y

You have asked w h e th e r  o r  no t i t  would be h e lp fu l to the cause o f 

b e t te r  re g u la t io n  and u n d e rs ta n d in g  o f  m arine p i lo tage  fo r  the D e p a r t ­

m ent o f  Law to ass ign  an a d m ira l ty  a t to rn e y  to adv ise  the P ilot Board . 

My answ er was and is "M o ."  The law o f m arine p i lo tage , a l tho ugh  o f 

a d m ira l ty  d e r iv a t io n ,  is no t the common weal o f  a d m ira l ty .  In 1952,
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when I was adm it ted  to the  p ra c t ic e  o f  law , I was adm it ted  as a " p r o c ­

to r  in a d m ir a l t y " .  From the  v e r y  s t a r t ,  I a c tu a l ly  p ra c t ic e d  a d m ira l ty  

law and was paid a p ro c to r 's  fee by  the  A d m ira l ty  C o u r t  fo r  e v e ry  

a d m ira l ty  appea rance . H o w eve r,  in  1970, when I o rg a n iz e d  SEAP, and 

la te r  on SWAPA, my a d m ira l ty  expe r ie n ce  was n o t  p a r t i c u la r ly  h e lp fu l to 

me as counse l fo r  a p i lo ts  assoc ia t ion . A n y  com peten t a t to rn e y  in the  

D e pa rtm en t o f  Law who w il l  take  the  time to  f u l l y  fam il ia r ize  h im se lf  

w i th  and accep t the law o f  p i lo tage  w ill f i l l  the  b i l l .  My prob lem s w i th  

those ass igned  to the  P i lo t  Board o v e r  the  y e a rs  have a r isen  from th e i r  

complete lack o f  know ledge  in the  p i lo tage  a rea— n o t from  th e i r  gene ra l 

lack  o f  com pe tency .

What che S tate Can Do

As s ta ted  a t the m ee t ing ,  I be lieve  i t  to be essen tia l th a t  the 

A d m in is t ra t io n  accep t m arine p i lo tage  fo r  what i t  is and has been re c o g ­

n ized as be ing  s ince the  fo rm ation  o f  the  U n ited  S ta tes . C ongress has 

seen f i t  to leave the  re g u la t io n  o f  p i lo tage  to the  in d iv id u a l  s ta te s ,  

p r in c ip a l ly  because the m arine  p i lo tage  needs o f  th e  seve ra l s ta tes are 

d i f f e r e n t  one to the  o th e r  and because m arine  p i lo ta g e  is a s i te -s p e c i f ic  

p ro fe s s io n .  T h e  S ta te  m ust also rea lize  th a t  c o m pe t it io n  is no t the goal 

o f  m arine p i lo t  re g u la t io n  and th a t ,  to the  e x te n t  m onopo ly  promotes the 

goa ls  o f  m arine  p i lo tage  ( e . g . ,  s a fe ty  and a reasonab le  r e tu r n  fo r  p r o ­

fessiona l e f f o r t  e x p e n d e d ) ,  such  shou ld  be recogn ized  and accepted as 

legal and a p p ro p r ia te .  W ithou t acceptance o f  these  p re d ic a te s ,  th e re  

is n ' t  much the S ta te  can do to ach ieve  any  measure o f  b e t te rm e n t  in the 

p i lo tage  w o r ld .  Once these p re d ica te s  have been accep ted ,  sound s ta t ­

u to r y  and re g u la to ry  c o n t ro ls  w i l l  eas ily  fo llow  to the b e n e f i t  o f  nil 

c o n c e rn e d .

M iscellaneous

D u r in g  the course  o f  o u r  d is c u s s io n s ,  I re fe re n c e d  you to the 

LaM oureaux case w h ich  c rea tes  d i f f i c u l t y  w i th  re g a rd  to d isp a tch  and
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t ra in in g  up  o f  lesser q u a l i f ie d  p i lo ts .  T h e  c i ta t io n  fo r  th a t  is 

LaM oureaux v .  Totem Ocean T r a i le r  E x p re s s , 651 P .2d 839 (A laska  

1982).

You have  asked how SEAP v iews the  adv ice  o f  Paul K irc h n e r  on 

b e h a lf  o f  the  Am erican P ilo t Assoc ia t ion  to the  OMB. Bo th  m yse lf  and 

my c l ie n ts  a re  in fu l l  accord  w i th  the  po in ts  he makes and are ex trem e­

ly  pleased to have these sho r tcom ings  po in ted  o u t  by  someone remote 

f rom  the  A laska  p i lo tage  scene.

S in c e re ly ,

Z IEG LER . C LO U D Y , KING 5 PETERSON

cc: Paul G. K i r c h n e r ,  Esq.
K u r r u s  6 K i r c h n e r ,  P. C.
1055 Thomas J e f fe rs o n  S t re e t ,  N. W. 
W ash ing ton , D. C. 20007

James D. G ilm ore , Esq.
G ilmore S Feldman
310 K S t re e t ,  Su ite  308
A n c h o ra g e ,  A laska  99501
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Mr. C . L .  C l o u d y  
Z i e g l e r ,  C l o u d y ,  K i n g  &
P e t e r s o n  

3 01  B a w d e n  S t r e e t  
K e t c h i k a n ,  A l a s k a  9 9 9 0 1

D e a r  Mr . C l o u d y :

T h a n k  y o u  f o r  y o u r  r e c e n t  l e t t e r  a n d  m a t e r i a l s  c o n c e r n i n g

the  S t a t e  o f  A l a s k a ' s  r e v i e w  o f its p i l o t a g e  laws.

Y o u  h a v e  s u g g e s t e d  t h a t  t he  A P A  m i g h t  be a b l e  to o f f e r  s o m e

i n p u t  o n  t h e  m a t t e r  of l i a b i l i t y  l i m i t a t i o n  in g e n e r a l  a n d  the

d u a l  t a r i f f  s y s t e m  a n d  m a s t e r - s e r v a n t  r e l a t i o n s h i p  i s s u e s  in

p a r t i c u l a r .  I a m  n o t  s u r e  t h a t  the  A P A  h a s  a f o r m a l  p o s i c i o n  o n

t h o s e  s u b j e c t s ,  b u t  I a m  h a p p y  to p r o v i d e  m y  o w n  v i e w s  an d

r e s e a r c h ,  as f o l l o w s .

A c c o r d i n g  to o u r  i n f o r m a t i o n  a n d  r e s e a r c h ,  f i v e  s t a t e s  

( W a s h i n g t o n ,  O r e g o n ,  L o u i s i a n a ,  T e x a s  a n d  S o u t h  C a r o l i n a )  h a v e  

a d o p t e d  s o m e  f o r m  o f  l i m i t e d  l i a b i l i t y / e x c u l p a t o r y  p r o v i s i o n s  in 

t h e i r  p i l o t a g e  s t a t u t e s .  C o p i e s  o f t h e s e  s t a t u t o r y  p r o v i s i o n s  a r e  

e n c l o s e d .  P i l o t s  in o t h e r  s t a t e s  c l a i m  s i m i l a r  p r o t e c t i o n  t h r o u g h

P I L O T  L I A B I L I T Y  L I M I T A T I O N  G E N E R A L L Y
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p i l o t  c o m m i s s i o n  r e g u l a t i o n s /  t a r i f f  p r o v i s i o n s  o r  c o n t r a c t  

l a n g u a g e  i n  p i l o t a g e  t i c k e t s  o r  s o u r c e  f o r m s .  T h e  e n f o r c e a b i l i t y  

o f  s u c h  n o n - s t a t u t o r y  l i a b i l i t y  l i m i t i n g  m e c h a n i s m s  is q u e s t i o n ­

a b l e .  S e e / e.g.  G u l f  T o w i n g  Co. Inc. v. S t e a m  T a n k e r  A m o c o  N e w  

Y o r k , 64 8  F. 2d 2 4 2  (5th  C i r .  1 9 8 1 ) ;  G e t t y  R e f i n i n g  a n d  M a n u f a c ­

t u r i n g  Co. v. P u e r t o  R i c o  P o r t s  A u t h o r i t y / 531 F. S u p p .  396 

( D . P . R .  1 9 8 2 ) .  It is g e n e r a l l y  a g r e e d  t h a t  a n  e n f o r c e a b l e  l i m i­

t a t i o n  of  p i l o t  l i a b i l i t y  a n d  c o r r e s p o n d i n g  v e s s e l  o w n e r  r e s p o n­

s i b i l i t y  f o r  t h i r d  p a r t y  c l a i m s  r e q u i r e s  e i t h e r  s p e c i f i c  s t a t u t o r y  

d i r e c t i o n  o r  c i r c u m s t a n c e s  o r  p r a c t i c e s  t h a t  w o u l d  i n d i c a t e  a 

k n o w i n g  a n d  v o l u n t a r y  a c c e p t a n c e  by t h e  v e s s e l  o w n e r  in a n o n -  

c o m p u l s o r y  p i l o t a g e  s e t t i n g ,  U n i t e d  S t a t e s  v. S S  P r e s i d e n t  V a n  

B u r e n r 4 9 0  F. 2d 5 0 4  ( 9 t h  C i r .  1 9 7 3 ) .

T h e  t r e n d  is d e f i n i t e l y  in f a v o r  o f  l i a b i l i t y  l i m i t a t i o n  f o r  

p i l o t s .  In a d d i t i o n  to t h e  f i v e  s t a t e s  t h a t  a l r e a d y  h a v e  it, 

s e v e r a l  o t h e r s  a r e  c o n s i d e r i n g  it. I w o u l d  e x p e c t  t h a t  t h r e e  o r  

f o u r  m o r e  s t a t e s  w i l l  a d o p t  l i m i t e d  l i a b i l i t y  p r o v i s i o n s  w i t h i n  

the  n e x t  t h r e e  y e a r s .

A l t h o u g h  a d e t a i l e d  d i s c u s s i o n  of the a r g u m e n t s  in s u p p o r t  

o f  l i m i t i n g  p i l o t  l i a b i l i t y  is b e y o n d  t h e  s c o p e  o f  t h i s  l e t f er,

I s h o u l d  m e n t i o n  s o m e  of th e  r e a s o n s  w h y  the t r e n d  h a s  d e v e l o p e d  

o v e r  t h e  l a s t  fe w y e a r s .  In the p a s t ,  p i l o t s  w e r e  r a r e l y  s u e d .

As self-employed, independent contractors, they were thought to
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P a g e  T h r e e

b e  j u d g m e n t  p r o o f .  A l t h o u g h  a p o t e n t i a l  d a m a g e  a w a r d  a g a i n s t  an  

i n d i v i d u a l  p i l o t  is s t i l l  of  d u b i o u s  v a l u e  t o d a y ,  p i l o t s  a r e  

n e v e r t h e l e s s  b e i n g  n a m e d  in s u i t s  w i t h  i n c r e a s i n g  f r e q u e n c y ,  o f t e n  

w h e r e  r e c o v e r y  f r o m  t h e  p i l o t  is c l e a r l y  n o t  t h e  o b j e c t i v e  of the 

p l a i n t i f f .  It is v i r t u a l l y  a u t o m a t i c  n o w  t h a t  in a n y  m a r i n e  a c c i ­

d e n t ,  if a p i l o t  w a s  a b o a r d ,  h e  w i l l  b e  a n a m e d  d e f e n d a n t  in o n e  

o r  m o r e  l a w s u i t s .  U s u a l l y ,  t h e  l e g a l  f e e s  a l o n e  a r e  b e y o n d  th e  

l i m i t e d  r e s o u r c e s  of the p i l o t .  A s  a r e s u l t ,  p i l o t s  t o d a y  c o n f r o n t  

t h e  r e a l i t y  t h a t  e v e r y  t i m e  t h e y  b o a r d  a v e s s e l ,  t h e y  f a c e  the 

p r o s p e c t  of f i n a n c i a l  r u i n ,  r e g a r d l e s s  of h o w  w e l l  t h e y  p e r f o r m  

t h e i r  s e r v i c e s .  T h a t  s i t u a t i o n  d o e s  n ot  p r o m o t e  b e t t e r ,  s a f e r  

p i l o t a g e  o r  p r o v i d e  a n y  o t h e r  b e n e f i t  to a s t a t e  o r  its c i t i z e n s .

In e v e r y  p l a c e  w h e r e  a p i l o t  l i a b i l i t y  l i m i t a t i o n  s t a t u t e  

h a s  b e e n  a d o p t e d ,  th e  s h i p p i n g  i n d u s t r y  h a s  s u p p o r t e d  it. V e s s e l  

o w n e r s  a n d  o p e r a t o r s  h a v e  m a d e  t he  j u d g m e n t  t h a t  it is in t h e i r  

e c o n o m i c  i n t e r e s t  to h a v e  l i a b i l i t y  s h i f t e d  f r o m  t h e  p i l o t  to the 

v e s s e l  a n d  it s  o w n e r  a n d  o p e r a t o r .  S t a n d a r d  m a r i n e  h u l l  a n d  P& I 

i n s u r a n c e  p o l i c i e s  h a v e  a l w a y s  c o v e r e d  l o s s  o r  d a m a g e  d u e  to p i l o t  

n e g l i g e n c e .  A s s u m i n g  t h a t  p i l o t a g e  r a t e s  w o u l d  h a v e  to r e f l e c t  

e i t h e r  th e  c o s t  of  m e a n i n g f u l  l i a b i l i t y  i n s u r a n c e  f o r  the p i l o t  

( s u c h  i n s u r a n c e ,  in f a ct ,  is n o t  a v a i l a b l e )  o r  th e f i n a n c i a l  r i s k s  

to t h e  p i l o t  of  th e u n i n s u r e d  l i a b i l i t y ,  it is e c o n o m i c a l l y  i n e f­

f i c i e n t  f o r  a v e s s e l  to p a y  s u c h  r a t e s  w h e n  its o w n  i n s u r a n c e  

a l r e a d y  p r o v i d e s  c o v e r a g e  a t  l i t t l e  o r  n o  a d d i t i o n a l  cos t.
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L i m i t e d  l i a b i l i t y  s t a t u t e s  t a k e  s e v e r a l  f o r m s .  T h e  f ir st 

s t a t e  to a d o p t  l i m i t e d  l i a b i l i t y  w a s O r e g o n .  In 1959, that s t a t e  

e n a c t e d  the d u a l  r a t e  s y s t e m  t h a t  y o u  d e s c r i b e .  A t  the c u r r e n t  

ti me, it is the o n l y  s t a t e  w i t h  t h a t  t y p e  s y s t e m ,  w h i c h  o f f e r s  

th e v e s s e l  the o p t i o n  of two r at e s .  T h e  h i g h e r  r a t e  w o u l d  i n c l u d e  

t h e  c o s t  to the p i l o t  of o b t a i n i n g  r e a s o n a b l e  tr i p i n s u r a n c e  c o v­

e r i n g  the p i l o t ' s  p o t e n t i a l  l i a b i l i t y  f o r  th a t p i l o t a g e  a s s i g n m e n t .  

A l t e r n a t i v e l y ,  a v e s s e l  may e l e c t  a l o w e r  rate. In r e t u r n  for the 

l o w e r  rate, the v e s s e l  a g r e e s  no t  to a s s e r t  a n y  p e r s o n a l  l i a b i l i t y  

a g a i n s t  the p i l o t  o r  p i l o t  a s s o c i a t i o n  an d  to d e f e n d ,  i n d e m n i f y  

a n d  h o l d  h a r m l e s s  the p i l o t  a n d  hi s a s s o c i a t i o n  f r o m  t hi rd  p a r t y  

c l a i m s .  A d d i t i o n a l l y ,  e a c h  p i l o t  m u s t  o b t a i n  a s u r e t y  bond in 

th e  a m c u n t  of $250, w h i c h  a m o u n t  is the e x c l u s i v e ,  to ta l l i m i t  of 

a p i l o t ' s  l i a b i l i t y  to t hir d p a r t i e s  u n l e s s  the act  or o m i s s i o n  

w a s  in c o n n e c t i o n  w i t h  the p i l o t a g e  of a v e s s e l  e l e c t i n g  to p a y 

th e h i g h e r  rate. Or. Rev. S t a t .  §§776.510.540 (1989).

In 1 98 1, the S t a t e  of W a s h i n g  a d o p t e d  a d u a l  rate  s y s t e m  

v i r t u a l l y  i d e n t i c a l  to that of O r e g o n .  T h a t  s t a t u t e  w a s  r e p l a c e d  

in 1986, h o w e v e r ,  by a s i m p l e  s t a t e m e n t  th a t a p i l o t ' s  l i a b i l i t y  

f o r  d a m a g e s  o r  los s o c c a s i o n e d  by the p i l o t ' s  e r r o r s ,  o m i s s i o n s ,  

fa u lt , etc. in the p e r f o r m a n c e  of p i l o t a g e  s e r v i c e s ,  w i l l  not



e x c e e d  $ 5 , 0 0 0  e x c e p t  in the c a s e  of w i l l f u l  m i s c o n d u c t  o r  g r o s s  

n e g l i g e n c e .  T h e  W a s h i n g t o n  s t a t u t e  a l s o  d e c l a r e s ,  as d o e s  the 

O r e g o n  s t a t u t e ,  t h a t  the v e s s e l  a n d  its o w n e r  a n d o p e r a t o r  are  

l i a b l e  to t h i r d  p a r t i e s  f o r  the  p i l o t ' s  n e g l i g e n c e .  W a s h .  Rev. 

C o d e  §88.16.118 (1 989 P o c k e t  Pa r t) .

In 19 88 , S o u t h  C a r o l i n a  a d o p t e d  a s t a t u t e  v i r t u a l l y  i d e n t i c a l  

to W a s h i n g t o n ' s .  S.C. C o d e  A n n .  §§54-15-350, - 3 6 0  (Law. C o - o p .  

1 9 8 9  P o c k e t  Pa rt ) . A  s i m i l a r ,  s i m p l e  l i m i t  o n  l i a b i l i t y  wa s  e n­

a c t e d  f o r  p i l o t s  in H o u s t o n  ( H a r r i s  C o u n t y ) ,  T e x a s  in 1 98 7, a l­

t h o u g h  the l im it  t he re  is $ 1 , 0 0 0 .  T e x .  S tat . Ann. art. 8 2 8 0 a  

( V e r n o n  P a m p h l e t ,  1990). In 1989, i d e n t i c a l  l i m i t a t i o n s  w e r e  

p r o v i d e d  f o r  p i l o t s  in G a l v e s t o n ,  F r e e p o r t  ( B r a z o r i a  C o u n t y ) ,  a n d  

the S a b i n e  R i v e r  ( J e f f e r s o n  a n d  O r a n g e  C o u n t i e s ) ,  id , a r ts . 8 2 8 0 b -  

82 80 d.  T h e  T e x a s  s t a t u t e s  d i f f e r  f r o m  t h o s e  of S o u t h  C a r o l i n a ,  

W a s h i n g t o n  a nd  O r e g o n  in t h a t  th e y do  not  c o n t a i n  the d e c l a r a t i o n  

of a m a s t e r - s e r v a n t  r e l a t i o n s h i p ,  w h i c h  y o u  h a v e  m e n t i o n e d  and 

w h i c h  is d i s c u s s e d  below. T h e y  do, h o w e v e r ,  s t a t e  that the 

v e s s e l  and  its o w n e r  and o p e r a t o r  a r e  l i a b l e  to t h ir d p a r t i e s  fo r 

a p i l o t ' s  n e g l i g e n c e .

L o u i s i a n a  has ta ken  a s o m e w h a t  d i f f e r e n t  a p p r o a c h .  P i l o t s  

o p e r a t i n g  b e t w e e n  P i l o t t o w n  a n d  N e w  O r l e a n s  o n the M i s s i s s i p i  

R i v e r  (the C r e s c e n t  R i v e r  P i l o t s )  are  c o v e r e d  by a p r o v i s i o n  a d d e d  

to t h e i r  p i l o t a g e  s t a t u t e  in 1986 s t a t i n g  that an y p e r s o n  s e e k i n g
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t o  h o l d  a p i l o t  l i a b l e  f o r  d a m a g e s  o r  lo ss  o c c a s i o n e d  by 

the p i l o t ' s  e r r o r ,  o m i s s i o n ,  f a u l t  o r  n e g l e c t  m u s t  p r o v e  by c l e a r  

a n d  c o n v i n c i n g  e v i d e n c e  that the d a m a g e s  a r o s e  f ro m th e p i l o t ' s  

g r o s s  n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t .  Rev.  S t a t  An n . §34:1011 

(1 990  P o c k e t  Pa rt ) .  T h i s  s t a n d a r d  of c a r e / l i a b i l i t y  e x c l u s i o n  

w a s  e x t e n d e d  to the o t h e r  two g r o u p s  of  p i l o t s  o p e r a t i n g  on the 

M i s s i s s i p p i  R i v e r  in 1988. _Id §§ 3 4 : 9 6 6  ( A s s o c i a t e d  B r a n c h  [Bar] 

P i l o t s ) ,  34:.1005 (New O r l e a n s  - B a t o n  R o u g e  P i l o ts ).

A N A L Y S I S  O F  T H E  D I F F E R E N T  F O R M S  O F  L I A B I L I T Y  L I M I T A T I O N

A l t h o u g h  I u n d e r s t a n d  t h a t  y o u  h a v e  b e e n  d i s c u s s i n g  the d u a l­

ra t e  s y s t e m  w i t h  the A l a s k a  OMB,  it is my  o p i n i o n  th at  the W a s h i n g­

ton, S o u t h  C a r o l i n a ,  a n d  T e x a s  m o d e l  m a y  be the p r e f e r a b l e  l i m i t a­

ti o n  of l i a b i l i t y  m e c h a n i s m .  T o  me, th e  O r e g o n  s t a t u t e  has t r o u­

b l i n g  f e a t u r e s  that  ar e  the p r o d u c t  of  the l eg al u n c e r t a i n t i e s  

a t t e n d a n t  to t ha t " f i r s t  g e n e r a t i o n "  e x p e r i m e n t  in l i a b i l i t y  l i m i t a­

tio n  an d  of the u n i q u e  c i r c u m s t a n c e s  s u r r o u n d i n g  its a d o p t i o n  and 

s u b s e q u e n t  r e v i s i o n s .

T h e  d u a l  r a t e  s y s t e m  c r e a t e d  in the s t a t u t e  is s o m e w h a t  i l l u­

sor y. It w a s  d e s i g n e d  to i m p a r t  at l e a s t  the a p p e a r a n c e  of c o n s i d -  

d e r a t i o n  and b a r g a i n i n g  to the " a g r e e m e n t "  r e q u i r e d  in the s t a t u t e  

by w h i c h  a v e s s e l  a n d  its o w n e r  a n d o p e r a t o r  a s s u m e s  the r is ks  of 

t h e  p i l o t ' s  n e g l i g e n c e .  T h e  u n s t a t e d  b e l i e f  was that, in fact, no
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v e s s e l  w o u l d  e l e c t  the  h i g h e r  rate. It is m y  u n d e r s t a n d i n g  th at  

t h e  p i l o t s  h a v e  c o n t r a c t e d  w i t h  an  i n s u r e r  w h o  w i l l  o f f e r  t ri p 

i n s u r a n c e  but  t h a t  s u c h  t r i p  i n s u r a n c e  has o n l y  b e e n  p u r c h a s e d  in 

a h a n d f u l  of i n s t a n c e s  o v e r  the y e a r s  involving, v e s s e l s  ( p r i m a r i l y  

d r y d o c k s )  t h a t  d o  no t r e g u l a r l y  e n g a g e  in s h i p p i n g  a c t i v i t i e s  and 

t h a t  do  n o t  h a v e  t h e i r  o w n  P&I i n s u r a n c e .  T h o s e  v e s s e l s  p u r c h a s e d  

t h e  trip  i n s u r a n c e  as an  a l t e r n a t i v e  to t h e i r  o w n  P& I  polic y. T h e y  

p a i d  a v e r y  h i g h  p r e m i u m  t h a t  w a s  a c c e p t a b l e  o n l y  b e c a u s e  it w a s  

th e o n l y  i n s u r a n c e  c a r r i e d .  T h a t  w a s  not the c i r c u m s t a n c e  e n v i­

s i o n e d  by the  s t a t u t e .

T h e  O r e g o n  s t a t u t e  a l s o  ha s a n u m b e r  of d e c l a r a t i o n s ,  c h a r a c­

t e r i z a t i o n s  a n d  c e r t a i n  r e p e a t e d  p h r a s e s  d e s i g n e d  to b o l s t e r  the 

s e n s e  that  the v e s s e l ' s  w a i v e r  of c l a i m s  a g a i n s t  the p i l o t  and its 

i n d e m n i f i c a t i o n  of th e  p i l o t  a r e  e i t h e r  f r e e l y  a s s u m e d  or  a r e 

d e r i v e d  f r o m  the  e m p l o y m e n t  of the p i l o t  r a t h e r  t h a n  from  the 

s t a t u t o r y  m a n d a t e .  I q u e s t i o n  the n e e d  fo r  t h es e i t e m s  and a m  

c o n c e r n e d  t h a t  they m a y  h a v e  u n w a n t e d  c o n s e q u e n c e s  in o th e r ,  n o n­

l i a b i l i t y  a r e a s .  T h e  m a s t e r - s e r v a n t  p r e d i c a t e  that y o u  h a v e  m e n ­

t i o n e d  is o n e  e x a m p l e .  A n o t h e r  w o u l d  be the s t a t e m e n t  that " t h e  

s e r v i c e s  of a n y  i n d i v i d u a l  p i l o t . . . h a v e  b e e n  v o l u n t a r i l y  a c c e p t e d  

a n d  a r e  v o l u n t a r i l y  r e n d e r e d  p u r s u a n t  to the e l e c t i o n  a u t h o r i z e d  

by O R S  7 7 6 . 5 1 0 . "  A l t h o u g h  a s i m i l a r  s t a t e m e n t  in a m u n i c i p a l  

t a r i f f  was fo und by the c o u r t  in U n i t e d  S t a t e s  v. P r e s i d e n t  V a n

Mr. C.L. C l o u d y
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B u r e n , s u p r a , to be a s i g n i f i c a n t  f a c t o r  s u p p o r t i n g  the e n f o r c e­

a b i l i t y  of i m m u n i t y  p r o v i s i o n s  in the t ar if f,  I a m  not  sure, as 

d i s c u s s e d  be l ow , t h a t  s u c h  l a n g u a g e  is n e c e s s a r y  fo r  the v a l i d i t y  

of a s t a t u t o r y  p r o v i s i o n .

A d d i t i o n a l l y ,  t h e  s t a t u t e  r e f l e c t s  the v i e w  that n o n c o m p u l s o r y  

p i l o t a g e  is a l s o  e s s e n t i a l  to the e n f o r c e a b i l i t y  of the d u a l  rate 

s ys te m.  W h e n  the O r e g o n  s t a c u t e  w a s  f i r s t  e n a c t e d  in 1959, the 

s t a t e  d id  n o t  h a v e  a c o m p u l s o r y  p i l o t a g e  law. In 1973, h o w e v e r ,  

the s t a t e  a d o p t e d  a c o m p u l s o r y  p i l o t a g e  r e q u i r e m e n t .  A  n u m b e r  of 

o b s e r v e r s ,  i n c l u d i n g  the late  A l e x  P ar k s ,  the a u t h o r  of the 1959 

s t a t u t e  as w e l l  as the t re at i s e ,  T h e  La w of Tug, Tow, and P i l o t a c e , 

f e l t  that the s w i t c h  to c o m p u l s o r y  p i l o t a g e  e v i s c e r a t e d  the t h e o r y  

o f v o l u n t a r y  e l e c t i o n  on w h i c h  the d u a l  r a t e  s y s t e m  d e p e n d e d .

P a r k s  d i s c u s s e d  th is  s u b j e c t  in the 1982 e d i t i o n  of his t re a t i s e ,  

p a g e s  1 0 3 5 - 1 0 3 9  ( co py  e n c l o s e d ) .  I s h o u l d  c a u t i o n  that Parks' 

v i e w s  e x p r e s s e d  t h e r e  w e r e  n a t u r a l l y  a f f e c t e d  by hi s a u t h o r s h i p  

of the 1 9 5 9  l e g i s l a t i o n ,  a fact not d i s c l o s e d  in the tr ea t i s e .

I r o n i c a l l y ,  by 1982 P a r k s  had t a k e n  the p o s i t i o n  that a m o n e­

ta r y  l i m i t  on  p i l o t  l i a b i l i t y ,  w i t h o u t  the d u a l  r at e m e c h a n i s m ,  

c o u l d  s u r v i v e  legal c h a l l e n g e s ,  e v e n  in a c o m p u l s o r y  p i l o t a g e  s e t­

ting, so long as it w a s  p r e s e n t e d  as d e r i v i n g  f r o m  a s t a t e ' s  a u­

th o r i t y  to m a i n t a i n  r e a s o n a b l e  p i l o t a g e  fees. H e s u g g e s t e d  a $250
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l i m i t  w i t h  the r e q u i r e m e n t  t h a t  e a c h  p i l o t  p o s t  a b o n d  in that, 

a m o u n t .

T h e  u n c e r t a i n t i e s  r e s u l t i n g  f r o m  th e  1 9 7 3  c o m p u l s o r y  p i l o t a g e  

r e q u i r e m e n t  w e r e  a d d r e s s e d  in 1983 a m e n d m e n t s  bo the O r e g o n  

s t a t u t e .  A t  the u r g i n g  of the C o l u m b i a  R i v e r  P il o t s ,  the c o m p u l­

s o r y  p i l o t a g e  p r o v i s i o n  w a s  r e p l a c e d  by o n e  t h a t  a l l o w s  a s h i p  to 

d e c l i n e  to take a s t a t e  p i l o t  u p o n  p a y m e n t  of 3/4 of the o t h e r w i s e  

a p p l i c a b l e  p i l o t a g e  fee. A t  the u r g i n g  of the C o l u m b i a  R i v e r  B a r  

P i l o t s ,  h o w e v e r ,  t h e  $ 2 5 0  l i a b i l i t y  l i m i t / b o n d  r e q u i r e m e n t  s u g g e s t e d  

by P a r k s  w a s  a l s o  a d o p t e d .  W h a t e v e r  the r e l a t i v e  m e r i t s  of a d u a l  

r a t e  s y s t e m  v e r s u s  a s i m p l e  l i a b i l i t y  l i m i t  m a y  be, th e p r e s e n c e  

of b o t h  in the s a m e  s t a t u t e  w o u l d  s e e m  to p r e s e n t  a d d i t i o n a l  q u e s t -  

t i o ns  an d c o n c e r n s .

It is not c l e a r  to me t h a t  n o n - c o m p u l s o r y  p i l o t a g e  is e s s e n­

tial to the v a l i d i t y  of a d u a l  r a t e  s y s t e m .  If it is, th at  w o u l d  

be an  i m p o r t a n t  f a c t o r  f a v o r i n g  a l i a b i l i t y  l i m i t  i n s t e a d .  T h e  

p r e v a i l i n g  v i e w  t o d a y  is t h a t  a " t a k e  o r  pay " p i l o t a g e  r e q u i r e m e n t ,  

s u c h  as th a t p r e s e n t l y  u s e d  in O r e g o n  an d  a few o t h e r  s t a t e s ,  is

no l o n g e r  an a c c e p t a b l e  s u b s t i t u t e  f o r  a c l e a r ,  a f f i r m a t i v e

p i l o t a g e  r e q u i r e m e n t .  T h i s  is a s u b j e c t  to w h i c h  the A P A  and 

th i s f i r m  h a v e  d e v o t e d  s u b s t a n t i a l  a t t e n t i o n  in the p a s t  ye ar.

It c a n n o t  be a d e q u a t e l y  c o v e r e d  in this  l e t t e r .  I s h o u l d  m e n t i o n ,

h o w e v e r ,  that the C o a s t  G u a r d  ha s e x p r e s s e d  the b e l i e f  that  " t a ke
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o r  p a y "  p r o v i s i o n s  a n d c e r t a i n  o t h e r  p e r c e i v e d  s h o r t c o m i n g s  in 

the l a n g u a g e  of s o m e  s t a t e  p i l o t a g e  r e q u i r e m e n t s  a r e  a s e r i o u s  

p r o b l e m .  T h i s  a s s e s s m e n t  m a y  n o t  be j u s t i f i e d  by the fa cts . N e v e r­

th e l e s s ,  the  C o a s t  G u a r d ' s  v i e w  an d  the p o t e n t i a l  f o r  a f e d e r a l  

" r e m e d y "  m u s t  be a c k n o w l e d g e d .  F o r  th a t a n d  o t h e r  r e a s o n s ,  a n u m­

be r  of s t a t e s  are  c u r r e n t l y  r e v i e w i n g  the l a n g u a g e  of t h e i r  p i l o t -  

t ag e r e q u i r e m e n t s  to s e e if th e y c a n  be e x p a n d e d  a n d  s t r e n g t h e n e d .

I w o i l d  h a t e  to see  a s t a t e  m o v e  in the o p p o s i t e  d i r e c t i o n .

A  l i a b i l i t y  l i m i t a t i o n  of the type a d o p t e d  by W a s h i n g t o n ,

S o u t h  C a r o l i n a ,  a n d  T e x a s  ha s  o b v i o u s  a d v a n t a g e s  o v e r  a d u a l  ra t e 

s y s t e m .  It is m o r e  s i m p l e  a n d  d i r e c t .  A l s o ,  b e c a u s e  s uc h a l i m i­

t a t i o n  is n o t  b a s e d  on  a t h e o r y  of  v o l u n t a r y  e l e c t i o n  by  the v e s­

se l  o w n e r ,  c o m p u l s o r y  p i l o t a g e  s h o u l d  no t  be a p r o b l e m .

O f  c o u r s e ,  the c o n c e r n  w i t h  a l i a b i l i t y  l i m i t a t i o n  is w i t h  

its e n f o r c e a b i l i t y  a n d  c o n s t i t u t i o n a l i t y .  T h e  c o u r t s  tend to 

l o o k  w i t h  d i s f a v o r  o n  e f f o r t s  to s h i e l d  p r o f e s s i o n a l s  a n d o t h e r s  

f r o m  th e  c o n s e q u e n c e s  of t h e i r  o w n  n e g l i g e n c e .  N e v e r t h e l e s s ,  

t h e r e  a r e  m a n y  f o r m s  a n d  t y p e s  of  l i a b i l i t y  l i m i t a t i o n  that  not 

o n l y  p a s s  c o n s t i t u t i o n a l  an d  j u d i c i a l  s c r u t i n y  but  ar e  in the 

p u b l i c  i n t e r e s t  as w e l l .

T h e  i m p o r t a n t  c o n s i d e r a t i o n  in this  a r e a  is t h a t  i n n o c e n t  

p e o p l e  w h o  h a v e  s u f f e r e d  d a m a g e  t h r o u g h  the a c t i o n s  of o t h e r s  m u s t  

be ab le  to s e c u r e  c o m p e n s a t i o n  f o r  th at  d a m a g e .  S o  long as an
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i n j u r e d  p a r t y ' s  r i g h t  to r e c o v e r  f o r  d a m a g e s  f r o m  s o m e  s o u r c e  is 

n o t  j e o p a r d i z e d ,  the  p l a c e m e n t  of l i a b i l i t y  c a n  be  t r e a t e d  as 

e s s e n t i a l l y  a n e c o n o m i c  m a t t e r .  S h i f t i n g  l i a b i l i t y  f r o m  o n e  p a r t y  

to a n o t h e r  o c c u r s  f r e q u e n t l y  w h e t h e r  by law  o r  b y  p r i v a t e  c o n t r a c t .  

F o r  e x a m p l e ,  a s t a n d a r d  s h i p  r e p a i r  c o n t r a c t  w i l l  r e q u i r e  the v e s s e l  

o w n e r  to  w a i v e  c o n s e q u e n t i a l  and  i n c i d e n t a l  d a m a g e s  a r i s i n g  out  of 

f a u l t y  w o r k m a n s h i p  an d to i n d e m n i f y  the s h i p y a r d  a g a i n s t  third 

p a r t y  c l a i m s  a r i s i n g  o u t  of  the y a r d ' s  p e r f o r m a n c e  o f the r e p a i r  

w o rk , e v e n  c l a i m s  i n v o l v i n g  n e g l i g e n c e  by the y a r d .  This, is 

a c c e p t a b l e  to a v e s s e l  o w n e r ,  in m o s t  ca se s ,  b e c a u s e  it is m u c h  

c h e a p e r  to h a v e  the v e s s e l ' s  i n s u r a n c e  c o v e r  t h o s e  cl a i m s .  As 

w i t h  a p i l o t a g e  a s s i g n m e n t ,  the p o t e n t i a l  d a m a g e s  a n d  the r e s u l t i n g  

c o s t  of i n s u r i n g  a g a i n s t  t h e  d a m a g e s  w o u l d  f a r  o u t w e i g h  the v a l u e  

of the r e p a i r  job if th e y a r d  w e r e  to a s s u m e  l i a b i l i t y  f o r  its 

n e g l i g e n c e .

I b e l i e v e  t h a t  it is a l e g i t i m a t e  e x e r c i s e  of s t a t e  p o w e r  to 

l i m i t  a p i l o t ' s  l i a b i l i t y .  It is a r a t i o n a l  f e a t u r e  of a c o m p r e h e n­

s i v e  s y s t e m  d e s i g n e d  to a s s u r e  t h a t  an a d e q u a t e  n u m b e r  of w e l l -  

t r a i n e d  p i l o t s  are  a v a i l a b l e  to h a n d l e  all v e s s e l s  m o v i n g  in the 

s t a t e ' s  w a t e r s  an d  th a t p i l o t a g e  r a t e s  ar e m a i n t a i n e d  at r e a s o n a b l e  

leve ls.

A s t a t u t o r y  l i m i t a t i o n  s h o u l d  h a v e  the f o l l o w i n g  f e a t u r e s ,  

e a c h  of w h i c h  ca n  be f o un d in o n e  o r  m o r e  of the e x i s t i n g  s t a t u t e s :
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1. a s t a t e m e n t  of l e g i s l a t i v e  f i n d i n g s  an d i n t e n t  j u s t i f y i n g  
the  l i m i t a t i o n ?

2. a c l e a r ,  s i m p l e ,  m o n e t a r y  l i m i t a t i o n ;

3. a n  e x l u s i o h  f r o m  the l i m i t a t i o n  f o r  w a n t o n  a n d  r e c k l e s s  
a c t s  (the  u s e  of the t e r m  " g r o s s  negli'gence s h o u l d  be 
a v o i d e d  if p o s s i b l e ) ;  an d

4. a s t a t e m e n t  t h a t  the v e s s e l ,  its o w n e r  and o p e r a t o r  r e m a i n  
l i a b l e  for  d a m a g e  o r  lo s s o c c a s i o n e d  by the v e s s e l  as a 
r e s u l t  of any ac t  by the p i l o t  in the p e r f o r m a n c e  of his 
p i l o t a g e  d u t i e s .

A n  a d d i t i o n a l  c o n s i d e r a t i o n  in this a r e a  is tha t the l i m i­

t a t i o n  s h o u l d  n o t  o n l y  f i x  the p i l o t ' s  p o t e n t i a l  l i a b i l i t y  for 

d a m a g e s ,  it s h o u l d  p r o v i d e  a d i s i n c e n t i v e  fo r  s u i n g  the p i l o t  or  

o t h e r w i s e  p r o t e c t  the p i l o t  f r o m  the s t a g g e r i n g  l e ga l f ee s that 

a c c o m p a n y  t h e s e  t y p e s  of su its . I h a v e  no s p e c i f i c  r e c o m m e n d a t i o n s  

o n  th at  p o i n t ,  a l t h o u g h  I a m  f a m i l i a r  w i t h  m a n y  of the id eas  and  

s u g g e s t i o n s  f r o m  v a r i o u s  p i l o t  a t t o r n e y s  a n d o t h e r  i n t e r e s t e d  

o b s e r v e r s .  T n e  s t a t e  s t a t u t e s  e n c l o s e d  h a n d l e  thi s in d i f f e r e n t  

w a y s .  F o r  e x a m p l e ,  t he  O r e g o n  a n d  T e x a s  s t a ^ ' t e s  p r o v i d e  that in 

the e v e n t  th a t a p i l o t  is n a m e d  in a s u i t  f o r  w h i c h  the l i m i t a t i o n  

w o u l d  be a p p l i c a b l e ,  t h e  p i l o t  c an  pay the l i m i t a t i o n  a m o u n t  into 

the c o u r t  a n d  h a v e  the p r o c e e d i n g  d i s m i s s e d  as to him.

F i n a l l y ,  I m u s t  a c k n o w l e d g e  t h a t  the law in this a r e a  is 

n e i t h e r  e x t e n s i v e  n o r  c e r t a i n .  N o  c a s e  of w h i c h  I a m  a w a r e  las 

d i r e c t l y  a d d r e s s e d  the e n f o r c e a b i l i t y  o r  v a l i d i t y  of any of :he 

f i v e  l i m i t a t i o n  s t a t u t e s .  T h e  l i a b i l i t y  e x c l u s i o n  in the O r e g o n
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s t a t u t e  w a s  a p p l i e d  in the  w e l l - k n o w n  H A L C O U S S I  ca se,  O l y m p i a  

S a u n a  C o m p a n i a  S.A. v U n i t e d  S t a t e s ,  604 F S u p p .  1 2 9 7  (D. Or.

19 84) . T o  m y  k n o w l e d g e ,  t h e  v a l i d i t y  of  the l i a b i l i t y  e x c l u s i o n  

in th a t s t a t u t e  w a s  not  c h a l l e n g e d ,  h o w e v e r ,  I h a v e  a l s o  b e e n  

t o l d  t h a t  the  L o u i s i a n a  ( C r e s c e n t  R i v e r )  s t a n d a r d  of c a r e  s t a t u t e  

w a s  d e t e r m i n e d  by a c o u r t  to be p r o c e d u r a l  r a t h e r  t h a n  s u b s t a n t i v e  

a n d  w a s  a p p l i e d  to an a c c i d e n t  th a t o c c u r e d  p r i o r  to the e n a c t m e n t  

of the s t a t u t e .

W h i l e  t h e ^ a  is no  c a s e  that c a n  be c i t e d  as d i r e c t l y  u p h o l d i n g  

the e n f o r c e a b i l i t y  of a l i a b i l i t y  l i m i t i n g  s t a t u t e ,  I do t h in k 

t h a t  the t re nd  in a d o p t i n g  s u c h  s t a t u t e s  c a n  be s e e n  as r e f l e c t i n g  

a g r o w i n g  l e ve l of c o m f o r t  in the l e g a l  a n d  p o l i c y  j u s t i f i c a t i o n s  

f o r  l i m i t i n g  p i l o t  l i a b i l i t y .  U n t i l  s u c h  time as the c o u r t s  g i v e  

s p e c i f i c ,  c o n t r a r y  d i r e c t i o n ,  this  t r e n d  s h o u l d  c o n t i n u e .

M a s t e r / S e r v a n t  R e l a t i o n s h i p  a n d  L i a b i l i t y  L i m i t a t i o n

A  d e c l a r a t i o n  of a p i l o t ' s  s t a t u s  as the s e r v a n t  of a v e s­

sel  and of its o w n e r  and o p e r a t o r  is not c o m m o n  to al l s t a t u t o r y  

l i a b i l i t y  l i m i t a t i o n  s c h e m e s .  T h e  T e x a s  s t a t u t e s ,  for e x a m p l e ,  d o  

no t c o n t a i n  an y su ch  d e c l a r a t i o n ,  a l t h o u g h  they do  s t a t e  th at  a 

v e s s e l  its o w n e r  a nd  o p e r a t o r  a r e  l i a b l e  fo r  the a c t s  of a pi l ot . 

I r o n i c a l l y ,  o n e  s t a t e ,  C a l i f o r n i a ,  h as  s u c h  a d e c l a r a t i o n  but d o e s  

no t  h a v e  l i a b i l i t y  l i m i t a t i o n .  Ca l . Ha rb. & Nav. C o d e  §1134 (Wes*:

Mr. C.L. C l o u d y
J u l y  27. 1990
Page T h i r t e e n
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I h a v e  n e v e r  s e e n  a n e x p l a n a t i o n  of w h y  the m a s t e r / s e r v a n t  

d e c l a r a t i o n  is in t h o s e  s t a t u t e s  t h a t  h a v e  it. It is my  beli ef , 

h o w e v e r ,  t h a t  t he y all, i n c l u d i n g  the o n e  in the C a l i f o r n i a  s t a t­

ute, ca n  be t r a c e d  b a c k  to the o r i g i n a l  1959 O r e g o n  d u a l  ra t e s t a t­

ute .  My i m p r e s s i o n  is that it w a s  c o n s i d e r e d  as a n o t h e r  f e a t u r e

c o n t r i b u t i n g  to the e n f o r c e a b i l i t y  of the l i a b i l i t y  l i m i t a t i o n .

I w o u l d  g u e s s  t h a t  A l e x  P a r k s  took it f r o m  the s t a n d a r d  " p i l o t a g e  

c l a u s e "  in t o w i n g  c o n t r a c t s .  T h e s e  c l a u s e s  are  u s e d  to a p p l y  the 

b o r r o w e d  s e r v a n t  d o c t r i n e  to the p r o v i s i o n  by a t o w i n g  c o m p a n y  of 

a d o c k i n g  p i l o t  fo r  a v e s s e l .  T h e y  t y p i c a l l y  s t a t e  that w h e n  a 

d o c k i n g  p i l o t  b o a r d s  the v e s s e l ,  he is the s e r v a n t  of the v e s s e l  

a n d  its o w n e r  a n d  t h a t  the t o w i n g  c o m p a n y  w i l l  not  be r e s p o n s i b l e  

f o r  hi s  a c t i o n s .  In c o n t r a s t  to l i a b i l i l t y  e x c l u s i o n / l i m i t a t i o n  

c l a u s e s  in p i l o t a g e  t i c k e t s ,  " p i l o t a g e  c l a u s e s "  in to wi ng  c o n t r a c t s  

h a v e  b e e n  r e p e a t e d l y  u p h e l d  in cou rt . S u n  Oi l Co. v. D a l z e l l , 287 

U.S. 291 ( 19 32 ); s e e  a l s o , P a r k s ,  La w  of Tug, T o w  and P il o t a g e ,  

1 0 5 7 - 1 0 6 5 .

W h a t e v e r  the r e a s o n  for i n c l u d i n g  th e m a s t e r - s e r v a n t  p r o­

v i s i o n  in th e O r e g o n  s t a t u t e ,  I b e l i e v e  t h a t  the o t h e r  s t a t e s  

s i m p l y  c o p i e d  it w i t h o u t  a g r e a t  d e a l  of t hou gh t.

In the c a s e  of the 1959 O r e g o n  s t a t u t e ,  the m a s t e r - s e r v a n t  

p r o v i s i o n  di d  not m a k e  a c h a n g e  in law. A s  yo u  know, the

Mr. C.L. C l o u d y
J u l y  27, 1990
Page F o u r t e e n
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t r a d i t i o n a l  m a r i t i m e  p r i n c i p l e  is t h a t  in a n o n - c o m p u l s o r y  p i l o t a g e  

s e t t i n g ,  the s h i p  is l i a b l e  i_n r e m  a n d  the s h i p o w n e r  is l i a b l e  in 

p e r s o n e m  f o r  the n e g l i g e n c e  of a p i l o t .  T h e  t h e o r y  is t h a t  the 

p i l o t  in t h o s e  c a s e s  is a v o l u n t a r i l y  h i r e d  e m p l o y e e  of th e  v e s s e l  

a n d  its o w n e r  o r o p e r a t o r ,  an d,  u n d e r  the  rule of r e s p o n d e a t  

s u p e r i o r , the o w n e r  o r  o p e r a t o r  is r e s p o n s i b l e  for  d a m a g e s  c a u s e d  

b y  the p i l o t ' s  n e g l i g e n c e  j u s t  as m u c h  as they w o u l d  be f o r  an y  

m e m b e r  of the crew. See, e.g. H o m e r  R a m s d e l l  T r a n s  Co. v. C o m p a q n i e  

G e n e r a l e  T r a n s a t l a n t i q u e , 128 U.S. 406, (1901); C a l i f o r n i a  v.

N o r f o l k , 435 F. S u p p  10 39  (N.D. C a l . 19 78) . S i n c e  O r e g o n  ha d a 

n o n - c o m p u l s o r y  p i l o t a g e  s y s t e m  in 1958, the s t a t u t o r y  r e c i t a t i o n  

t h a t  the p i l o t  is the  s e r v a n t  of the v e s s e l  a n d  its o w n e r  and  

o p e r a t o r  w o u l d  h a v e  m e r e l y  c o d i f i e d  e x i s t i n g  m a r i t i m e  law.

In th e  c a s e  of c o m p u l s o r y  p i l o t a g e ,  the  p i l o t  is d e e m e d  an 

i n d e p e n d e n t  c o n t r a c t o r .  T h e r e  is no  m a s t e r - s e r v a n t  r e l a t i o n s h i p  

b e t w e e n  t h e  v e s s e l  o w n e r  a n d  o p e r a t o r ,  o n  the o n e  ha nd,  an d  the 

p i l o t ,  o n  th e o t h e r .  A s a c o n s e q u e n c e ,  the v e s s e l  o w n e r  o r  o p e r­

a t o r  is n o t  p e r s o n a l l y  l i a b l e  for d a m a g e  c a u s e d  by the p i l o t ' s  

n e g l i g e n c e .  P e o p l e  of  C a l i f o r n i a  v. I t a l i a n  M o t o r s h i p  I l i c e , 534 F .  

2d 836 ( 9 t h  Cir. 19 76 );  M a t t e r i a  v. C o m m e r c i a l  C a b l e  C o . , 137 F. 

S u pp . 472 (S .D .N .Y . 1956); N e w  York D o c k  Co. v. N e w  York a nd  

C u b a  M a i l  sis. C o . , 1931 A . M . C .  1349, a f f ' d . 1932 A. M . C .  1984 

(N.Y. Sup. C t . ) In c o m p u l s o r y  p i l o t a g e ,  the v e s s e l ,  h o w e v e r ,  is



l i a b l e  _in r e m  f o r  d a m a g e s  c a u s e d  by th e n e g l i g e n c e  of the pi lot . 

T h e  C h i n a  v. W a l s h , 74 U.S.  (7 W a l l . )  5 3, 19  L. Ed. 67 

(1868 ).  T h e B a r n s t a b l e . 181 U.S. 464 (1900).

W a s h i n g t o n ,  C a l i f o r n i a  (San F r a n c i s c o  B a y  on ly ) ,  S o u t h  C a r o­

lina,  a n d  L o u i s i a n a  al l h a v e  c o m p u l s o r y  p i l o t a g e . ' A s  a c o n s e­

q u e n c e ,  it ».’o u l d  a p p e a r  t h a t  the m a s t e r - s e r v a n t  d e c l a r a t i o n s  in 

t h e i r  s t a t u t e s  m a k e  a s u b s t a n t i v e  c h a n g e  of law. I have e x o r e s s e d  

p r e v i o u s l y , ,  h o w e v e r ,  m y  o w n  o p i n i o n  t ha t a s t a t e m e n t  e x t e n d i n g  

l i a b i l i t y  fo r a p i l o t ' s  n e g l i g e n c e  to a v e s s e l  and its o w n e r  and 

o p e r a t o r  is a d e s i r a b l e  a nd  p e r h a p s  n e c e s s a r y  f e a t u r e  of a s y s t e m  

f o r  l i m i t i n g  a p i l o t ' s  l i a b i l i t y .  A s u b s t a n t i v e  c h a n g e  of law 

to a c c o m p l i s h  t h a t  w o u l d  t h e r e f o r e  be r e q u i r e d  by s c a t u t e  in 

c o m p u l s o r y  p i l o t a g e  s t a t e s .

It s e e m s  to me t h a t  s u c h  a s t a t u t o r y  c h a n g e  need not be in 

t h e f o r m  of a d e c l a r a t i o n  of a m a s t e r - s e r v a n t  r e l a t i o n s h i p .  A 

d i r e c t  s t a t e m e n t  of v e s s e l  o w n e r  a n d  o p e r a t o r  l i a b i l i t y  w i t h o u t  

th e m a s t e r - s e r v a n t  l a n g u a g e ,  s u c h  as that f o u n d  in the T e x a s  

s t a t u t e s ,  s h o u l d  be s u f f i c i e n t .  T h e r e  are s o m e  u n f o r t u n a t e ,  

n o n - l e g a l  c o n s e q u e n c e s  to d e c l a r i n g  a p i l o t  to be a s e r v a n t  of the 

v e s s e l  and it s o w n e r  an d o p e r a t o r .  W h e r e v e r  p o s s i b l e ,  b o t h  the 

s t a t e  an d the p i l o t s  s h o u l d  be c a r e f u l  to p r o m o t e  the i m p o r t a n c e  

of the s t a t e  p i l o t ' s  i n d e p e n d e n c e  of the v e s s e l  and its own er .

W h e n  a s t a t e  p i l o t  b o a r d s  a v e s s e l ,  hi s p r i m a r y  o b l i g a t i o n  is to
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p r o t e c t  th e s t a t e ,  it s c i t i z e n s  a n d  its e n v i r o n m e n t .  A n y  u n n e c e s­

s a r y  d i m i n u t i o n  of the s t a t e  p i l o t ' s  s t a t u s  s h o u l d  be a v o i d e d .

F e d e r a l  L e g i s l a t i o n  A f f e c t i n g  V e s s e l  O w n e r / O p e r a t o r  
L i a b i l i t y  f o r  P i l o t ~ H e q l i q e n c e

A n  i s s u e  t h a t  has not y e t  b e e n  c o n s i d e r e d  in any d e p t h ,  to 

m y  k n o w l e d g e ,  is the e f f e c t  t h a t  the f e d e r a l  o i l  s p i l l  l i a b i l i t y  

a n d  p r e v e n t i o n  l e g i s l a t i o n  m a y  h a v e  o n  l i a b i l i t y  for  p i l o t  n e g­

li g e n c e .  T h a t  l e g i s l a t i o n  w i l l  s o o n  be c o m p l e t e d .  It w i l l  p r o v i d e  

t h a t  a v e s s e l  o w n e r  and o p e r a t o r ,  a n d  p e r h a p s  the o w n e r  of the 

c ar g o ,  w i l l  be l ia bl e,  up to the l i m ^ . s  s e t  in the bill, fo r 

d a m a g e s  f ro m oi l s p i l l s  c a u s e d  by the v e s s e l  o w n e r  o r  o p e r a t o r ,  

its e m p l o y e e s ,  a g e n t s ,  a n d  o t h e r s  in a " c o n t r a c t u a l  r e l a t i o n s h i p ,  

e x i s t i n g  d i r e c t l y  o r  i n d i r e c t l y ,  w i t h  the [vess el o w n e r  or  o p e r­

a t o r ] . "  A l t h o u g h  the q u e s t i o n  h a s  n o t  b e e n  a d d r e s s e d  d u r i n g  c o n­

s i d e r a t i o n  of the b i l l s  in C o n g r e s s ,  I w o u l d  a s s u m e  th at  a p i l o t ,  

c o m p u l s o r y  o r  n o n - c o m p u l s o r y ,  w o u l d  be t r e a t e d  as a p a r t y  in a 

c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  the v e s s e l  o w n e r  or o p e r a t o r .

If t h a t  w i l l  i n d e e d  be the c a s e ,  the e f f e c t  of the f e d e r a l  

l e g i s l a t i o n  w o u l d  be to a s s u r e  a d e e p  p o c k e t  f o r o il  s p i l l  

d a m a g e s  c a u s e d  by the a c t s  of a p i l o t .  As  a c o n s e q u e n c e ,  t h e re  

s h o u l d  be e v e n  le s s h e s i t a n c y  o v e r  e x c l u d i n g  o r l i m i t i n g  a p i l o t ' s  

l i a b i l i t y .  R e t a i n i n g  p i l o t  l i a b i l i t y  w o u l d  p r o v i d e  no b e n e f i t  to



cy& jtcA rte# '

t h e  p u b l i c  .in t e r m s  of p r e s e r v i n g  u s e f u l  s o u r c e s  f o r  c o m p e n s a t i o n .  

O n c e  v e s s e l  o w n e r s  a r e  m a d e  r e s p o n s i b l e  f o r a p i l o t ’s ac t s b y 

t h i s  l e g i s l a t i o n ,  I a m  s u r e  t h a t  they  w o u l d  m u c h  r a t h e r  h a v e  

r e s t r a i n e d  p i l o t a g e  fe es  t h a n  p,iy h i g h e r  fe e s r e q u i r e d  to c ^ v e r  a 

p i l o t ' s  p o t e n t i a l  l i a b i l i t y .

I h o p e  t h a t  this  i n f o r m a t i o n  a n d  t h e s e  v i e w s  are h e l p f u l .

Mr. C.L. C loudy
J u l y  27, 1990
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THE U N I T E D  STATES P I L OTAGE STATUTE

M a r i t i m e  v e s s e l s  t h r o u g h o u t  the  w o r l d  ar e r e q u i r e d  to u s e  l o c a l  
p i l o t s  fo r e n t e r i n g  a n d  l e a v i n g  h a r b o r s  o r  n a v i g a t i n g  t h r o u g h  
r e s t r i c t i v e  w a t e r w a y s .

T h e  U n i t e d  S t a t e s  C o n g r e s s ,  in 1789, p r o v i d e d ,  in F e d e r a l  S t a t u t e s ,  
fo r  a S t a t e  p i l o t a g e  system.

T h i s  s t a t u t e  p r o v i d e s  t h a t  e a c h  s t a t e  m a y  e n a c t  laws fo r r e g u l a t i n g  
p i l o t a g e  w i t h i n  its ba ys, inlets, h a r b o r s ,  r i v e r s  a n d  po rt s.

T h e  F e d e r a l  G o v e r n m e n t  r e s e r v e s  t h e  r i g h t  to s t e p  in an d  i n s t i t u t e  
F e d e r a l  c o n t r o l  w h e n  a s ta te  d o e s  not  e x e r c i s e  its r e g u l a t o r y  
a u t h o r i t y .

U.S. F E D E R A L  VS. S T A T E  P I L O T A G E

P u b l i c  v e s s e l s  ( w a r s h i p s ,  fi re  bo at s ,  S t a t e  or F e d e r a l  v e s s e l s  
((USCG, N O A A  e t c . ) )  p o l i c e  boats, et c.)  a r e  e x c l u d e d  f r o m  p i l o t a g e  
l a w s .

F e d e r a l  p i l o t a g e  s t a t u t e s  h a v e  j u r i s d i c t i o n  o v e r  all  e n r o l l e d  
v e s s e l s  ( v e s s e l s  i n v o l v e d  in d o m e s t i c  o r c o a s t w i s e  tra de) .

F e d e r a l  laws g o v e r n i n g  p i l o t a g e  a r e  i m p l e m e n t e d  a n d  r e g u l a t e d  by 
the  USCG.

S t a t e s  a r e  a u t h o r i z e d ,  b y  F e d e r a l  S t a t u t e ,  to h a v e  p i l o t a g e  
j u r i s d i c t i o n  o v e r  th e f o l l o w i n g  c l a s s e s  of v e s s e l s :

A l l  f o r e i g n  f l a g g e d  v e s s e l s .

- A l l  r e g i s t e r e d  v e s s e l s  (t h e s e  a r e  U.S. v e s s e l s  g r a n t e d  
p e r m i s s i o n  b y t h e  U.S. C u s t o m s  S e r v i c e  to e n g a g e  in 
f o r e i g n  t ra de) .

S T A T E  P I L O T A G E

S t a t e  m a r i n e  p i l o t s  s e r v e  to p r o t e c t  the  p u b l i c  f r o m  u n r e g u l a t e d  
p r o f e s s i o n a l  p r a c t i c e s  t h a t  ca n h a r m  or  e n d a n g e r  the  p u b l i c  h e a l t h ,  
s a f e t y  a n d  w e l f a r e ,  i n c l u d i n g  t h e  p r o t e c t i o n  of p r o p e r t y  a n d  the  
m a r i n e  e n v i r o n m e n t .

S t a t e  P i l o t a g e  A c t s  r e g u l a t e  p i l o t a g e  f o r  t h e i r  n a v i g a b l e  w a t e r s .  
Th e f o l l o w i n g  p r o v i s i o n s / r e q u i r e m e n t s  a r e  c o m m o n  in m o s t  S t a t e  
P i l o t a g e  Acts:



A l l  v e s s e l s  ( e xc ep t  p u b l i c  & e n r o l l e d )  ar e  r e q u i r e d  
to t a k e  a S t a t e  pilot.

S t a t e  p i l o t s  m a y  not r e f u s e  a v e s s e l  r e q u e s t i n g  a p i l o t  
e n t e r i n g  the s t a t e  w a te rs .

A  p i l o t  m u s t  be a v a i l a b l e ,  24 h o u r s  a day, 365 d a y s  
of the year.

S t a t e  p i l o t s  m u s t  be e x p e r i e n c e d  m a r i n e r s ,  t r a i n e d  
a n d  l i c e n s e d  in a c c o r d a n c e  w i t h  the states' 
r e g u l a t i o n s .

- T h e  p u b l i c  s e r v i c e  f u n c t i o n  o f p i l o t i n g  is r e c o g n i z e d  
in S t a t e  r e g u l a t i o n s .

R e g u l a t i o n s  to f r e e  p i l o t s  f r o m  f i n a n c i a l  p r e s s u r e s  
f r o m  a g e n t s  a n d  s h i p p i n g  c o m p a n i e s  in o r d e r  th a t t h e y  
m a y  e x e r c i s e  i n d e p e n d e n t  j u d g e m e n t s  a n d  s a f e  p r a c t i c e s .

- A  p i l o t  b o a r d  o r  c o m m i s s i o n  to r e g u l a t e  p i l o t a g e  a n d  
p i l o t s .

- T a r i f f  r e v i e w  p r o v i s i o n  to e n s u r e  p i l o t s  f a i r  c o m p e n s a t i o n  
fcr  t h e i r  s er vi c e s .

R e g u l a t i o n s  f o r  d i s c i p l i n i n g  pilot s.

A L A S K A ' S  P I L O T A G E  S T A T U T E

A l a s k a ' s  c u r r e n t  P i l o t i n g  Act  w a s  e f f e c t i v e  as of 1 J u l y  1991.

T h e r e  a r e  m a j o r  d e v i a t i o n s  a n d  d i f f e r e n c e s  in t h e  A l a s k a  P i l o t a g e  
S t a t u t e  f r o m  t h o s e  of o t h e r  s ta tes . T h e s e  d i f f e r e n c e s  a r e  n o t  
c o n s i s t e n t  w i t h  the i n t e n t  of r e g u l a t e d  p i l o t a g e .  S p e c i f i c  
p r o b l e m s  w i t h  th e  A l a s k a  P i l o t  A c t  ar e  as f o l lo w s:

- No  r e q u i r e m e n t  to e n s u r e  24 hour, 365 d a y  a y e a r  p i l o t a g e  
s e r v i c e  fo r  a region.

- N o r e q u i r e m e n t  t h a t  all  r e q u e s t s  for  p i l o t s  m u s t  be 
s e r v i c e

P r o t e c t e d  c o m p e t i t i o n  w h i c h  f o r c e s  p i l o t  a s s o c i a t i o n s  to 
s o l i c i t  b u s i n e s s  a n d  o b t a i n  c u s t o m e r  c o m m i t m e n t s .

T h e  r e g u l a t e d  c o m p e t i t i o n  in the  P i l o t i n g  A c t  r a i s e s  
s e r i o u s  q u e s t i o n s  c o n c e r n i n g  the
c o n s t i t u t i o n a l i t y  of p o r t i o n s  of th e S t a t u t e .  T h e  A c t  
p r o m o t e s  c o m p e t i t i o n  a n d  p r o v i d e s  for  p r o t e c t i o n  a g a i n s t



a n t i - c o m p e t i t i v e  a c t i v i t i e s .  At t he  s a m e  time, the  
S t a t u t e  d i r e c t s  r e s t r i c t i o n s  t h a t  ar e  in c o n f l i c t  or 
in d i r e c t  i n t e r f e r e n c e  w i t h  the c o m p e t i t i v e  p r o c e s s .  
E x a m p l e s  are:

- R e q u i r i n g  t h a t  the a s s o c i a t i o n  b y l a w s  be r e v i e w e d  
a n d  a p p r o v e d  by a Board.

T h e  B o a r d  w h i c h  has t h e p o w e r  to r e g u l a t e  the 
o r g a n i z a t i o n  for a n t i - c o m p e t i t i v e  p r a c t i c e s  a l s o  
h a s  t a r i f f  s e t t i n g  a n d  p i l o t  d i s c i p l i n a r y  a u t h o r i t y .

- P i l o t  o r g a n i z a t i o n s  ar e  r e q u i r e d  to t a k e  in a n y  
l i c e n s e d  pi lo t.  T h i s  t a k e s  a w a y  an a s s o c i a t i o n s '  
( b u s i n e s s )  a u t h o r i t y  to r e g u l a t e  its w o r k  force.

P i l o t  a s s o c i a t i o n s  ( a l t h o u g h  s u p p o s i n g l y  c o m p e t i t i v e )  
a r e  r e g u l a t e d  by a m a x i m u m  tariff.

R a t h e r  t h a n  d i r e c t  or p r o m o t e  p u b l i c  s e r v i c e  in p i l o t i n g ,  
the  A l a s k a  A c t  a d v o c a t e s  f r e e  e n t e r p r i s e ,  c o m p e t i t i o n .  
A d v e r s e  i m p a c t s  of this  on  the  S t a t e  P i l o t a g e  c o n c e p t  
are as follows:

A  p i l o t  a s s o c i a t i o n  c a n n o t  p r o j e c t  its p i lo t 
r e q u i r e m e n t s  for the future.

T r a i n e e s  c a n n o t  be p r o g r a m m e d  in an a s s o c i a t i o n  
b e c a u s e  of b u s i n e s s  u n k n o w n s .

- P i l o t s  are d e p e n d e n t  on  'deals' m a d e  w i t h  agents- 
a n d  s h i p  o p e r a t o r s  fo r t h e i r  l i v e l i h o o d .

F o r c e s  p i l o t s  a n d  a s s o c i a t i o n  to c o n s i d e r  b u s i n e s s  
i m p l i c a t i o n s  in p i l o t i n g  d e c i s i o n s .

- A l l o w s  sh ip  o p e r a t o r s  a n d  a g e n t s  to s e l e c t  p i l o t s  
b a s e d  on i n d u s t ri es ' c r i t e r i a .

- A l l o w s  an a g e n t  or o p e r a t o r  w h o  h a s  a b u s i n e s s  
m o n o p o l y  in a r e g i o n  to  c o n t r o l  th e p i l o t s
in t h a t  regi on.

- F r e e  c o m p e t i t i o n  in p i l o t i n g  is a n t i - p u b l i c  i n t e r e s t .



PILOT A C T  CONCEPTS

T h e r e  a r e  b a s i c a l l y  t w o  g e n e r a l  c o n c e p t s  in S t at e P i l o t a g e  for 

r e c o g n i z i n g  a n d  p r o t e c t i n g  th e r o l e  of P i l o t s .  S t a t e  P i l o t a g e  A c t s  
t h a t  e m p l o y  t h e s e  c o n c e p t s  (or d e r i v a t i v e s  of) h a v e  p r o v e n  to 
p r o v i d e  safe, r e l i a b l e  a n d  e f f i c i e n t  p i l o t i n g  s e r v i c e s  t h a t  b e s t  
s e r v e  the  p u b l i c ' s  i n t e r e s t .  T h e s e  c o n c e p t s  are:

P u b l i c  U t i l i t y  - is a m o n o p o l i s t i c  s t a t u s  fo r a p a r t i c u l a r  a r e a  in 
o r d e r  to p r o v i d e  s e r v i c e s  c o n s i d e r e d  to be e s s e n t i a l  to t he  e c o n o m y  
a n d  p u b l i c  w e l f a r e .  P u b l i c  u t i l i t y  s t a t u s  is a f f o r d e d  e l e c t r i c a l  
c o m p a n i e s ,  s e w e r  s y s t e m s ,  ai r  c o n t r o l l e r s  to n a m e  a few. T h i s  
c o n c e p t  c o n t e n d s  th a t r e g u l a t i o n ,  r a t h e r  t h a n  c o m p e t i t i o n ,  w i l l  
b e t t e r  s e r v e  to p r o t e c t  the  p u b l i c  h e a l t h  a n d  w e l fa re . In r e t u r n  
f o r  t h i s  p r o t e c t i o n  f r o m  c o m p e t i t i o n ,  c o n t r o l  is r e l i n q u i s h e d  o v e r  
r a t e s  a n d  pr o fi t s .  C o m p e n s a t i o n  is l i m i t e d  to a r e a s o n a b l e  r et ur n.  
A  B o a r d / C o m m i s s i o n  s e r v e s  to p r o t e c t  th e p u b l i c  fr om  th e  a d v a n t a g e  
d u e  to  th e m o n o p o l i s t i c  status.

N a t u r a l  M o n o p o l y  - is m o r e  l i k e  a r e g u l a t e d  i n d u s t r y  t h a n  a 
s t a n d a r d  p r o f e s s i o n .  N a t u r a l  m o n o p o l i e s  a r e  like h o s p i t a l s  a n d  
a m b u l a n c e  s e rv ic es . T h e y  m a y  be in c o m p e t i t i o n  bu t the c o m p e t i t i o n  
m a y  n ot  i n t e r f e r e  w i t h  t h e p u b l i c s  w e l f a r e .  A s  a n e x a m p l e ,  a c i t y  
r e g u l a t e s  th e l o c a t i o n  a n d  n u m b e r  of h o s p i t a l s  an d  e m e r g e n c y  
s e r v i c e s  in o r d e r  to b e s t  s e r v e  t h e  p u b l i c .  In ret ur n,  a n a t u r a l  
m o n o p o l y  m u s t  s e r v i c e  a l l  w h o  r e q u i r e  s e r v i c e s  a n d  k e e p  c o s t s  d o w n  
to a v o i d  u n e c o n o m i c a l  d u p l i c a t i o n  of se r v i c e s .

T h e s e  c o n c e p t s  e n t a i l  r e c o g n i z i n g  t h a t  t h e  S t a t e ' s  i n t e r e s t  in 
a s s u r i n g  the a v a i l a b i l i t y  of the  s e r v i c e  is so g r e a t  t h a t  t h e  S t a t e  
s a n c t i o n s  a n t i - c o m p e t i t i v e  a n d  m o n o p o l i s t i c  p r o v i s i o n s  in o r d e r  to 
m a i n t a i n  r e l i a b l e ,  n o n - d i s c r i m i n a t o r y  se rv ic e.

L e g i s l a t i v e  i n t e n t  s a n c t i o n i n g  t h e  u n u s u a l  n a t u r e  of p i l o t i n g  m u s t  
be p l a c e d  in s t a t e  s t a t u t e  in a f o r m  of a N a t u r a l  M o n o p o l y / P u b l i c  
U t i l i t y  c o n c ep t.
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M a r i t i m e  v e s s e l s  t h r o u g h o u t  the w o r l d  are  r e q u i r e d  to u s e  l o c a l  
p i l o t s  f o r  e n t e r i n g  a n d  l e a v i n g  h a r b o r s  o r n a v i g a t i n g  t h r o u g h  
r e s t r i c t i v e  w a t e r w a y s .

T h e  U n i t e d  S t a t e s  C o n g r e s s ,  in 1789, p r o v i d e d ,  in F e d e r a l  S t a t u t e s ,  
for  a S t a t e  p i l o t a g e  sys tem .

T h i s  s t a t u t e  p r o v i d e s  t h a t  e a c h  s t at e  m a y  e n a c t  la ws  for r e g u l a t i n g  
p i l o t a g e  w i t h i n  its b ays , inlets, h a r n o r s ,  r i v e r s  a n d ports.

T h e  F e d e r a l  G o v e r n m e n t  r e s e r v e s  the r i g h t  to st e p in a n d  i n s t i t u t e  
F e d e r a l  c o n t r o l  w h e n  a s t a t e  do es  not  e x e r c i s e  its r e g u l a t o r y  
a u t h o r i t y .

U.S. F E D E R A L  VS. S T A T E  P I L O T A G E

P u b l i c  v e s s e l s  ( w a r sh ip s,  fi re  boats, S t a t e  or  F e d e r a l  v e s s e l s  
((USCG, N O A A  et c .) ) p o l i c e  boats, etc.) a r e  e x c l u d e d  f r o m  p i l o t a g e  
l a w s .

F e d e r a l  p i l o t a g e  s t a t u t e s  h a v e  j u r i s d i c t i o n  o v e r  all e n r o l l e d  
v e s s e l s  ( v e s s e l s  i n v o l v e d  in d o m e s t i c  o r c o a s t w i s e  trade).

F e d e r a l  laws  g o v e r n i n g  p i l o t a g e  are  i m p l e m e n t e d  a n d  r e g u l a t e d  by 
the USCG.

S t a t e s  a r e  a u t h o r i z e d ,  b y  F e d e r a l  S t a t u t e ,  to h a v e  p i l o t a g e  
j u r i s d i c t i o n  o v e r  the  f o l l o w i n g  c l a s s e s  of v e s s e l s :

- A l l  f o r e i g n  f l a g g e d  v es sel s.

A l l  r e g i s t e r e d  v e s s e l s  (these a re  U.S. v e s s e l s  g r a n t e d  
p e r m i s s i o n  by  t h e  U.S. C u s t o m s  S e r v i c e  to e n g a g e  in 
f o r e i g n  trade).

S T A T E  P I L O T A G E

S t a t e  m a r i n e  p i l o t s  s e r v e  to p r o t e c t  th e p u b l i c  f r o m  u n r e g u l a t e d  
p r o f e s s i o n a l  p r a c t i c e s  t h a t  c a n  h a r m  or  e n d a n g e r  t h e  p u b l i c  h e a l t h ,  
s a f e t y  a n d  w e l f a r e ,  i n c l u d i n g  the p r o t e c t i o n  of p r o p e r t y  a n d  th e 
m a r i n e  e n v i r o n m e n t .

S t a t e  P i l o t a g e  A c t s  r e g u l a t e  p i l o t a g e  fo r  t h e i r  n a v i g a b l e  w a t e r s .  
T h e  f o l l o w i n g  p r o v i s i o n s / r e q u i r e m e n t s  ar e  c o m m o n  in m o s t  S t a t e  
P i l o t a g e  Acts:


