
FILES
LABOR



5 .  F i n a l l y ,  s t a t e  p i l o t s  s h o u l d  b e  l e g a l  r e s i d e n t s  o f  A l a s k a ,  i n  
m a n y ,  m a n y  c a s e s  t h e y  a r e  n o t .  I f  o n e  b e l i e v e s  a s  I  d o  t h a t  t h e  
s t a t e  p i l o t  l i c e n s e  c o n f e r s  o n  t h e  i n d i v i d u a l  s p e c i a l  o b l i g a t i o n s  
a n d  r e s p o n s i b i l i t i e s  t o  t h e  s t a t e  t h e n  i t  f o l l o w s  t h a t  a  l i c e n s e e  
s h o u l d  l i v e  h e r e .

T h e  p r o b l e m s  I  h a v e  o u t l i n e d  a r e  r e a l ,  G o v e r n o r .  A l a s k a ' s  s y s t e m  
o f  m a n d a t o r y  s t a t e  p i l o t a g e  i s  i n  t r o u b l e .  I  u r g e  y o u  a n d  y o u r  
s t a f f  t o  e x a m i n e  t h e  p r o b l e m s  a n d  f i n d  s o l u t i o n s .  I f  I  c a n  h e l p  i n  
a n y  w a y  I  w i l l  g l a d l y  d o  s o .  T h a n k  y o u  f o r  l o o k i n g  a t  t h i s  
c r i t i c a l  i s s u e .
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D e a r  C a p t a i n  M u r p h y :

T h a n k  y o u  f o r  y o u r  t h o u g h t f u l  l e t t e r  c o n c e r n i n g  m a r i n e  
p i l o t a g e  i n  A l a s k a .  T h e  i s s u e s  y o u  r a i s e  a r e  o f  d e f i n i t e  
c o n c e r n  t o  m e .  T h e y  a r e  a l s o  i s s u e s  t h a t  s h o u l d  b e  f u l l y  
a d d r e s s e d  b y  b o t h  t h e  E x e c u t i v e  a n d  L e g i s l a t i v e  B r a n c h e s .
A s  y o u  k n o w ,  t h e  B o a r d  o f  M a r i n e  P i l o t s  i s  u p  f o r  s u n s e t  
r e v i e w  n e x t  y e a r .  I t  a p p e a r s  t o  me  t h a t  t h e  u p c o m i n g  s u n s e t  
r e v i e w  p r o c e s s  w i l l  p r o v i d e  t h e  S t a t e  w i t h  t h e  f o r u m  i t  
n e e d s  t o  e x p l o r e  t h e  m a t t e r s  y o u  h a v e  r a i s e d .

I n  p r e p a r a t i o n  f o r  t h a t  p r o c e s s ,  I  h a v e  i n s t r u c t e d  M a r y  
H a l l o r a n ,  D i r e c t o r  o f  P o l i c y  i n  m y  O f f i c e  o f  M a n a g e m e n t  a n d  
B u d g e t ,  t o  c o o r d i n a t e  w o r k  o n  t h i s  i s s u e  d u r i n g  t h e  i n t e r i m .  
Y o u r  l e t t e r  c l e a r l y  s u g g e s t s  t h a t  t h e  a d m i n i s t r a t i o n  n e e d s  
t o  g e t  u p  t o  s p e e d  o n  p i l o t i n g  i s s u e s  n a t i o n w i d e ,  a n d  
D i v i s i o n  o f  P o l i c y  r e s e a r c h  s t a f f  w i l l  b e  m o s t  h e l p f u l  i n  
e x p l o r i n g  t h e  p o t e n t i a l  i m p l i c a t i o n s  o f  t h e  d i r e c t i o n  y o u  
s e e  p i l o t i n g  r e g u l a t i o n  t a k i n g  i n  A l a s k a .

A s  p a r t  o f  t h a t  w o r k ,  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  
E c o n o m i c  D e v e l o p m e n t ,  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  
w i l l  l o o k  c l o s e l y  a t  o t h e r  p i l o t  l i c e n s i n g  b o a r d s ,  r e p o r t  o n  
t h e  r e l a t i o n s h i p  b e t w e e n  t h o s e  s t a t e  b o a r d s  a n d  r e l a t e d  
p r i v a t e  p i l o t  a s s o c i a t i o n s  a n d  b e  p r e p a r e d  t o  o f f e r  
s u g g e s t i o n s  t h a t  a d d r e s s  t h e  a n t i t r u s t  c o n c e r n s  t h a t  r e s u l t  
f r o m  t h e s e  c o n s i d e r a t i o n s .

F i n a l l y ,  t h «  D e p a r t m e n t  o f  L a w  w i l l  r e v i e w  t h e  l e g a l  
r a m i f i c a t i o n s  o f  i s s u e s  s u c h  a s  p i l o t  e x p e r i e n c e  a n d  
t r a i n i n g  i n  l i g h t  o f  m y  c o n c e r n s  f o r  t h e  p r o t e c t i o n  o f  b o t h  
o u r  e n v i r o n m e n t  a n d  A l a s k a ' s  i m p o r t a n t  r e n e w a b l e  r e s o u r c e s .

We w i l l  k e e p  t h e  B o a r d  o f  M a r i n e  P i l o t s  a p p r i s e d  o f  o u r  
p r o g r e s s .  I  h a v e  a l s o  a s k e d  t h a t  t h e s e  a g e n c i e s  s e e k  t h e  
a d v i c e  a n d  c o m m e n t  o f  t h e  s t a t e ' s  p i l o t i n g  a n d  s h i p p i n g  
i n t e r e s t s  d u r i n g  t h i s  p r o c e s s .
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C a p t a i n  W. E .  M u r p h y -  *> — M a r c h  2 1 ,  1 9 9 0

B v  i n v o l v i n g  a l l  i n t e r e s t e d  p a r t i e s ,  I  f e e l  c o n f i d e n t  t h a t  
t h e  a d m i n i s t r a t i o n  w i l l  b e  i n  a  g o o d  p o s i t i o n  t o  f o c u s  
l e g i s l a t i v e  a t t e n t i o n  o n  t h o s e  a r e a s  o f  p i l o t i n g  r e g u l a t i o n  
i n  A l a s k a  t h a t  w e  b e l i e v e  n e e d  p u b l i c  d e b a t e  a n d  p e r h a p s  
s i g n i f i c a n t  c h a n g e .

T h a n k  y o u  f o r  t a k i n g  t h e  t i m e  t o  
a t t e n t i o n .  I  s h a r e  y o u r  c o n c e r n  
p o o r l y  t r a i n e d  a n d  i n e x p e r i e n c e d  
h a v e  my  c o m m i t m e n t  t o  t h o r o u g h l y

i r i n g  t h i s  m a t t e r  t o  my 
^ r  t h e  r e p e r c u s s i o n s  o f  a  

i r i n e  0± i o t  c o r p s ,  a n d  y o u  
r e v i e v /  t h i s \  m a t t e r .

c c : A t t o r n e y  G e n e r a l  D o u g  B a i l v  I s  /  
C o m m i s s i o n e r  L a r r y  M e r c u l i e f f  ^  
B o a r d  o f  M a r i n e  P i l o t s  M e m b e r s  
M a r y  H a l l o r a n  
R a n d a l l  B u r n s

» v e  C o w p e r  
^ G o v e r n o r
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M s .  M a r y  L o u  M a d d e n  
O f f i c e  o f  t h e  G o v e r n o r  
S t a t e  o f  A l a s k a  
P . O .  B o x  AD 
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  M s .  M a d d e n :

. I  a m G e n e r a l  C o u n s e l  t o  t h e  A m e r i c a n  P i l o t s '  A s s o c i a t i o n  

( A P A ) .  C a p t a i n  P a t  M e e l y ,  P r e s i d e n t  o f  t h e  A P A ,  h a s  b e e n  p a r ­

t i c i p a t i n g  i n  t h e  X t h  C o n g r e s s '  o f  t h e  I n t e r n a t i o n a l  M a r i t i m e  

P i l o t s  A s s o c i a t i o n  i n  I s r a e l  f o r  m o s t  o f  t h i s  m o n t h .  He  h a s  

a s k e d  me t o  r e s p o n d  t o  y o u r  l e t t e r  t o  h i m  o f  May 2 ,  1 9 9 0 .

T h e  f o l l o w i n g  i n f o r m a t i o n  a n d  c o m m e n t a r y  i s  a d d r e s s e d  t o  t h e  

q u e s t i o n s  r a i s e d  i n  y o u r  l e t t e r  a n d  i s  o r g a n i z e d  a n d  p r e s e n t e d  i n  

t h e  s a m e  o r d e r  a s  t h e  q u e s t i o n s .

1 .  E n t r y  L e v e l  R e q u i r e m e n t s .

A l a s k a ' s  r e q u i r e m e n t s  a r e  n o t e w o r t h y  i n  t h a t  t h e  e n t r y  l e v e l  

r e q u i r e m e n t s ,  a n d  t h e  r e q u i r e  .—- n t s  f o r  o b t a i n i n g  a  f u l l  s t a t e  p i ­

l o t ' s  l i c e n s e  a r e  t h e  s a m e .  I n  o t h e r  w o r d s ,  t h e r e  i s  n o  s i g n i f i c a n t  

t r a i n i n g  r e q u i r e d .  T o  my k n o w l e d g e ,  n o  o t h e r  s t a t e  g r a n t s  p i l o t  

l i c e n s e s  w i t h o u t  s o m e  p r e - l i c e n s e  t r a i n i n g  p r o g r a m  t a i l o r e d  t o  t h e  

n e e d s  a n d  c o n d i t i o n s  o f  t h e  p a r t i c u l a r  a r e a s  f o r  w h i c h  l i c e n s e s
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M s .  M a r y  L o u  M a d d e n
M a y  2 5 ,  1 9 9 0
P a g e  Two

a r e  g i v e n .  I n  t h a t  r e s p e c t ,  I  b e l i e v e  t h a t  A l a s k a ' s  r e q u i r e m e n t s  

f o r  o b t a i n i n g  a  s t a t e  p i l o t  l i c e n s e  a r e  t h e  l o w e s t  a n d  l e a s t  

s t r i n g e n t  o f  a n y  s t a t e ' s  r e q u i r e m e n t s  a t  t h e  p r e s e n t  t i m e .

T h e  e x i s t i n g  e n t r y  l e v e l  r e q u i r e m e n t s  o f  A l a s k a  l a w  d o  n o t  

a p p r o x i m a t e  a  p r e - l i c e n s e  t r a i n i n g  p r o g r a m .  A f e d e r a l  p i l o t  

l i c e n s e  i s  n o t  a  s u b s t i t u t e  f o r  a  t r a i n i n g  p r o g r a m .  I n  a l l  o t h e r  

s t a t e s ,  i t  i s  e i t h e r  a  p r e c o n d i t i o n  f o r  a d m i s s i o n  t o  a  t r a i n i n g  

p r o g r a m  o r  i s  o n e  o f  t h e  i n i t i a l  s t e p s  i n  t h e  p r o g r a m .  U n l i k e  

t h e  t y p i c a l  s t a t e  p i l o t  l i c e n s e ,  a  f e d e r a l  p i l o t  l i c e n s e  m a y  b e  

y t a i n e d  w i t h o u t  a n y  p r i o r  t r a i n i n g  o r  s e r v i c e  a s  a  p i l o t .

A l a s k a ' s  r e q u i r e m e n t  o f  1 0  d o c k i n g  a n d  u n d o c k i n g  j o b s  u n d e r  

t h e  s u p e r v i s i o n  o f  a  s t a t e  p i l o t  i s  a  s i m i l a r l y  i n a d e q u a t e  a l t e r ­

n a t i v e  t o  a  t r a i n i n g  p r o g r a m .  T r a i n e e  p i l o t s  i n  o t h e r  s t a t e s  

m a k e  h u n d r e d s  a n d ,  u n d e r  s o m e  p r o g r a m s ,  t h o u s a n d s  o f  t r i p s  w i t h  

i n s t r u c t i n g  s t a t e  p i l o t s  b e f o r e  t h e y  c a n  r e c e i v e  a  f u l l  s t a t e  

l i c e n s e .  N o t  o n l y  i s  t h e  1 0  r e q u i r e d  j o b s  a  r e l a t i v e l y  m i n i m a l  

n u m b e r  o f  s u c h  j o b s ,  b u t  a  s i m p l e  r e q u i r e m e n t  f o r  a  s p e c i f i e d  

n u m b e r  o f  j o b s  o r  t r i p s  l a c k s  a n y  a s s u r a n c e  o f  t h e  e d u c a t i o n a l  

c o n t e n t  a n d  i n s t r u c t i o n a l  v a l u e  o f  t h e  a s s i g n m e n t s .  A l t h o u g h  I 

am c o n f i d e n t  t h a t  a  s u p e r v i s i n g  s t a t e  p i l o t  w o u l d  t a k e  h i s  

i n s t r u c t i o n a l  d u t i e s  s e r i o u s l y ,  s u c h  j o b s  s h o u l d  b e  p a r t  o f  a n  

e s t a b l i s h e d  t r a i n i n g  p r o g r a m .
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2 .  P r e - L i c e n s e  T r a i n i n g .

A)  N e e d .

A d i s t i n g u i s h i n g  f e a t u r e  o f  t h e  s t a t e  p i l o t a g e  s y s t e m  i n  

t h i s  c o u n t r y  i s  t h a t  i n  a l m o s t  a l l  c a s e s ,  p i l o t s  l e a r n  t h e i r  c r a f t  

u n d e r  t h e  t u t e l a g e  o f  m a s t e r  p i l o t s .  T h i s  i s  i n t e g r a l  t o  t h e  

s t a t u s  a n d  f u n c t i o n  o f  a  a  s t a t e - l i c e n s e d  p i l o t ,  w h i c h  i s  s i g n i ­

f i c a n t l y  d i f f e r e n t  t h a n  t h e  s t a t u s  a n d  f u n c t i o n  o f  s o m e o n e  w i t n  

o n l y  a  f e d e r a l  p i l o t  l i c e n s e .

S t a t e  p i l o t s  a r e ,  a n d  s h o u l d  a l w a y s  b e ,  i n d e p e n d e n t  o f  t h e  

o w n e r s ,  o p e r a t o r s  a n d  a g e n t s  o f  t h e  s h i p s  o n  w h i c h  t h e y  p r o v i d e  

p i l o t a g e  s e r v i c e s .  T h e y  s e r v e  a n d  p r o t e c t  t h e  i n t e r e s t s  o f  t h e  

s t a t e ,  n o t  t h e  s h i p o w n e r .  S t a t e  p i l o t s  m u s t  b e  e x p e r t s  i n  n a v i ­

g a t i o n  a r i d  i n  h a n d l i n g  t h e  d i f f e r e n t  t y p e s  a n d  s i z e s  o f  s h i p s  

l i k e l y  t o  b e  e n c o u n t e r e d .  S t a t e  p i l o t s  m u s t  k n o w  h o w  t o  h a n d l e  

t h e m s e l v e s  o n  t h e  b r i d g e  o f  a  s h i p ,  o f t e n  a m o n g  c r e w  m e m b e r s  whom 

t h e y  h a v e  n e v e r  m e t  b e f o r e .  F i n a l l y ,  s t a t e  p i l o t s  m u s t  h a v e  a  

d e t a i l e d  f a m i l i a r i t y  w i t h  t h e  l o c a l  w a t e r s  a n d  t h e  v a r i o u s  c o n ­

d i t i o n s  a n d  f a c t o r s  t h a t  a f f e c t  n a v i g a t i o n  i n  t h e  a r e a  c o v e r e d  

b y  t h e i r  l i c e n s e .

T h e s e  s k i l l s  a n d  r e s p o n s i b i l i t i e s  c a n  o n l y  b e  l e a r n e d  

t h r o u g h  l o c a l i t y - s p e c i f i c  p i l o t  t r a i n i n g  p r o g r a m s .  Ho  m a t t e r  h o w  

m u c h  s e a  s e r v i c e  a n  i n d i v i d u a l  m a y  h a v e ,  n o  m a t t e r  h o w  m a n y  t i m e s  

a n  i n d i v i d u a l  m a y  h a v e  t r a n s i t e d  a  p a r t i c u l a r  b o d y  o f  w a t e r  w h i l e
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a  m e m b e r  oi :  a  s h i p ' s  c r e w ,  a n d  n o  m a t t e r  h o w  l o n g  a n  i n d i v i d u a l  

m a y  h a v e  h a d  a  f e d e r a l  p i l o t  l i c e n s e  f o r  t h a t  b o d y  o f  w a t e r ,  t h e  

i n d i v i d u a l  s h o u l d  n o t  b e  a l l o w e d  t o  w a l k  i n t o  a  l i c e n s i n g  o f f i c e  

a n d  b e  g i v e n  a  s t a t e  p i l o t  l i c e n s e .

E )  L e g a l  A u t h o r i t y  a n d  P o l i c y  C o n s i d e r a t i o n s .

Y o u r  l e t t e r  s u g g e s t s  t h a t  t h e r e  m a y  b e  s o m e  c o n c e r n  t h a t  a  

r e q u i r e m e n t ,  f o r  p r e - l i c e n s e  t r a i n i n g  m a y  p o s e  i l l e g a l  o r  i n a p p r o  

p r i a t e  r e s t r a i n t s  o n  e n t r y  i n t o  t h e  p i l o t a g e  p r o f e s s i o n .  S u c h  a  

c o n c e r n  i s  u n w a r r a n t e d .

I t  i s  w e l l  e s t a b l i s h e d  t h a t ,  a s  a  l e g a l  m a t t e r ,  a  s t a t e  m a y  

l i m i t  t h e  r i g h t  t o  p i l o t  v e s s e l s  s u b j e c t  t o  s t a t e  j u r i s d i c t i o n  

t o  i n d i v i d u a l s  w h o  h a v e  b e e n  l i c e n s e d  b y  t h e  s t a t e .  T o  d o  s o  

d o e s  n o t  v i o l a t e  e i t h e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  o r  t h e  

f e d e r a l  a n t i t r u s t  . l a w s .  O l s e n  v .  S m i t h , 1 9 5  U . S .  3 3 2 ,  4 9  L .  E d .  

2 2 4  ( 1 9 0 4 ) .  F u r t h e r ,  a  s t a t e  h a s  c o n s i d e r a b l e  d i s c r e t i o n  u n d e r  

i t s  l i c e n s i n g  a u t h o r i t y  i n  r e s t r i c t i n g  t h e  n u m b e r  o f  l i c e n s e s  

i s s u e d ,  i n  e s t a b l i s h i n g  t r a i n i n g  r e q u i r e m e n t s  a n d  i n  s e l e c t i n g  

i n d i v i d u a l s  f o r  t r a i n i n g  —  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  s u c h  

f e a t u r e s  o f  p i l o t a g e  r e g u l a t i o n  n e c e s s a r i l y  r e s t r a i n  e n t r y  i n t o  

t h e  p r o f e s s i o n .  K o t c h ,  e t  a l .  v .  B o a r d  o f  R i v e r  P o r t  P i l o t  

C o m m i s s i o n e r s  f o r  t h e  P o r t  o f  Ne w O r l e a n s ,  e t  a l . , 3 3 0  U . S .  5 5 2 ,  

9 1  L . E d .  1 0 9 3  ( 1 9 4 7 ) ;  B r e c h t e l ,  e t  a l .  v .  B o a r d  o f  E x a m i n e r s  oi :
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B a r  P i l o t s  f o r  t h e  P o r t  o f  New O r l e a n s , 2 3 0  F . S u p p .  18 ( E . D .  L a .  

1 9 6 4 ) .

O f  c o u r s e ,  w h a t  a  s t a t e  m a y  l e g a l l y  d o  a n d  w h a t  i t  s h o u l d  d o  

a r e  t w o  d i f f e r e n t  m a t t e r s .  E v e n  w i t h o u t  c o n s i d e r i n g  t h e  l a t i t u d e  

o f  s t a t e  l e g a l  a u t h o r i t y ,  h o w e v e r ,  i t  i s  g e n e r a l l y  a c c e p t e d  t h a t  

i t  i s  e n t i r e l y  a p p r o p r i a t e  f o r  a  s t a t e  t o  s e t  u p  t r a i n i n g  o r  

a p p r e n t i c e s h i p  p r o g r a m s  d e s i g n e d  t o  a s s u r e ,  a s  m u c h  a s  p o s s i b l e ,  

t h a t  o n l y  c o m p e t e n t ,  k n o w l e d g e a b l e  p e r s o n s  a r e  i s s u e d  p i l o t  

l i c e n s e s .  I  am a w a r e  o f  n o  r e c e n t  i n s t a n c e  i n  w h i c h  a  s t a t e ' s  

p r e - l i c e n s e  t r a i n i n g  r e q u i r e m e n t  h a s  b e e n  a t t a c k e d  o n  t h e  

g r o u n d  t h a t  i t  u n f a i r l y  r e s t r i c t s  e n t r y  i n t o  t h e  p r o f e s s i o n .

T o  b e  s u r e ,  t h e r e  h a v e  b e e n  c o m p l a i n t s  o n  s o m e  o c c a s i o n s  

t h a t  t h e  m e t h o d  o f  s e l e c t i n g  i n d i v i d u a l s  f o r  c e r t a i n  t r a i n i n g  

p r o g r a m s  i s  u n f a i r  o r  i l l e g a l .  I  d o  n o t  k n o w  o f  a n y  s u c c e s s f u l  

l e g a l  c h a l l e n g e s  o f  t h a t  s o r t ,  h o w e v e r .  I n d e e d ,  b o t h  t h e  K o t c h  

a n d  B r e c h t e l  c a s e s  u p h e l d  a  t r a i n i n g  a n d  l i c e n s i n g  s y s t e m  t h a t ,  

a c c o r d i n g  t o  t h e  p l a i n t i f f s '  a l l e g a t i o n s ,  l i m i t e d  p i l o t  l i c e n s e s  

t o  r e l a t i v e s  and o t h e r  p e r s o n s  a c c e p t a b l e  t o  e x i s t i n g  s t a t e  

p i l o t s .

T h e  s t a t e s  r e g u l a t e  e n t r y  i n t o  t h e i r  t r a i n i n g  p r o g r a m s  

i n  a  v a r i e t y  o f  w a y s .  S o m e  s t a t e s  h a v e  a  c o m p e t i t i v e  e x a m  

p r o c e d u r e ;  s o m e  r e l y  o n  a  s c r e e n i n g  p r o c e s s  t h a t  i s  c o m p e t i t i v e  

b u t  d o e s  n o t  i n v o l v e  a n  e x a m i n a t i o n .  I n  m a n y  s t a t e s ,  t h e  p i l o t s
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h a v e  a  r o l e ,  o f  v a r y i n g  d e g r e e s ,  i n  t h e  s e l e c t i o n  o f  t r a i n e e s ;  

i n  o t h e r  s t a t e s ,  p i l o t s  a r e  e x c l u d e d  f r o m  t h e  s e l e c t i o n  p r o c e s s .  

A l l  s t a t e s  h a v e  c e r t a i n  s t a t e d  e l i g i b i l i t y  r e q u i r e m e n t s  f o r  

a p p l i c a n t s .

T h e r e  i s  n o  o n e  t r a i n i n g  p r o g r a m  o r  s e l e c t i o n  p r o c e s s  t h a t  

t h e  APA e n d o r s e s  a s  t h e  b e s t  o r  m o s t  e f f e c t i v e  a n d  f a i r .  E a c h  

s t a t e ' s  r e q u i r e m e n t s  s h o u l d  b e  b a s e d  o n  t h e  p a r t i c u l a r  n e e d s  o f  

t h a t  s t a t e .  I n  g e n e r a l ,  w e  w o u l d  r e c o m m e n d  t h a t  a  t r a i n i n g  a n d  

l i c e n s i n g  p r o g r a m  s a t i s f y  t w o  c r i t e r i a .  F i r s t ,  t h e  p r o g r a m  

s h o u l d  n o t  d i s c r i m i n a t e  e i t h e r  f o r  o r  a g a i n s t  a n y  i n d i v i d u a l  o r  

c l a s s  o n  t h e  b a s i s  o f  r a c e  o r  g e n d e r .  S e c o n d ,  t h e  r e q u i r e m e n t s  

o f  t h e  p r o g r a m  s h o u l d  b e  c o n c e r n e d  s o l e l y  w i t h  a c h i e v i n g  t h e  

p r i m a r y  o b j e c t i v e  o f  s t a t e  p i l o t a g e  r e g u l a t i o n ,  w h i c h  t h e  C o u r t  

i n  K o t c h  s t a t e d ,  " i s  t o  s e c u r e  f o r  t h e  S t a t e  a n d  o t h e r s  i n t e r e s t e d  

t h e  s a f e s t  a n d  m o s t  e f f i c i e n t l y  o p e r a t e d  p i l o t a g e  s y s t e m  o b t a i n ­

a b l e . "  I n  my o p i n i o n ,  i t  w o u l d  b e  a  s e r i o u s  m i s t a k e  f o r  a  s t a t e  

t o  a l .  w o t h e r  f a c t o r s  u n r e l a t e d  t o  t h a t  o b j e c t i v e  t o  d i c t a t e  a  

t r a i n i n g  a n d  s e l e c t i o n  p r o c e s s .  F o r  e x a m p l e ,  I  d o  n o t  b e l i e v e  

t h a t  c r e a t i n g  e m p l o y m e n t  o p p o r t u n i t i e s  o r  e n c o u r a g i n g  c o m p e t i t i o n  

a r e  a p p r o p r i a t e  o r  p r u d e n t  g o a l s  o f  t h i s  a s p e c t  o f  p i l o t a g e  

r e g u l a  t  i o n .
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h a v e  a  r o l e ,  o f  v a r y i n g  d e g r e e s ,  i n  t h e  s e l e c t i o n  o f  t r a i n e e s ;  

i n  o t h e r  s t a t e s ,  p i l o t s  a r e  e x c l u d e d  f r o m  t h e  s e l e c t i o n  p r o c e s s .  

A l l  s t a t e s  h a v e  c e r t a i n  s t a t e d  e l i g i b i l i t y  r e q u i r e m e n t s  f o r  

a p p l i c a n t s .

T h e r e  i s  r . o o n e  t r a i n i n g  p r o g r a m  o r  s e l e c t i o n  p r o c e s s  t h a t  

t h e  APA e n d o r s e s  a s  t h e  b e s t  o r  m o s t  e f f e c t i v e  a n d  f a i r .  E a c h  

s t a t e ' s  r e q u i r e m e n t s  s h o u l d  b e  b a s e d  o n  t h e  p a r t i c u l a r  n e e d s  o f  

t h a t  s t a t e .  I n  g e n e r a l ,  w e  w o u l d  r e c o m m e n d  t h a t  a  t r a i n i n g  a n d  

l i c e n s i n g  p r o g r a m  s a t i s f y  t w o  c r i t e r i a .  F i r s t ,  t h e  p r o g r a m  

s h o u l d  n o t  d i s c r i m i n a t e  e i t h e r  f o r  o r  a g a i n s t  a n y  i n d i v i d u a l  o r  

c l a s s  o n  t h e  b a s i s  o f  r a c e  o r  g e n d e r .  S e c o n d ,  t h e  r e q u i r e m e n t s  

o f  t h e  p r o g r a m  s h o u l d  b e  c o n c e r n e d  s o l e l y  w i t h  a c h i e v i n g  t h e  

p r i m a r y  o b j e c t i v e  o f  s t a t e  p i l o t a g e  r e g u l a t i o n ,  w h i c h  t h e  C o u r t  

i n  K o t c h  s t a t e d ,  " i s  t o  s e c u r e  f o r  t h e  S t a t e  a n d  o t h e r s  i n t e r e s t e d  

t h e  s a f e s t  a n d  m o s t  e f f i c i e n t l y  o p e r a t e d  p i l o t a g e  s y s t e m  o b t a i n ­

a b l e . "  I n  my  o p i n i o n ,  i t  w o u l d  b e  a  s e r i o u s  m i s t a k e  f o r  a  s t a t e  

t o  a l l o w  o t h e r  f a c t o r s  u n r e l a t e d  t o  t h a t  o b j e c t i v e  t o  d i c t a t e  a  

t r a i n i n g  a n d  s e l e c t i o n  p r o c e s s .  F o r  e x a m p l e ,  I  d o  n o t  b e l i e v e  

t h a t  c r e a t i n g  e m p l o y m e n t  o p p o r t u n i t i e s  o r  e n c o u r a g i n g  c o m p e t i t i o n  

a r e  a p p r o p r i a t e  o r  p r u d e n t  g o a l s  o f  t h i s  a s p e c t  o f  p i l o t a g e  

r e g u l a  t  i o n .
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C )  L e g a l  S t a t u s .

S o m e  t r a i n i n g  p r o g r a m s  a r e  s e t  o u t  i n  d e t a i l  i n  t h e  s t a t e  

p i l o t a g e  s t a t u t e .  An  e x a m p l e  w o u l d  b e  t h e  F l o r i d a  t r a i n i n g  a n d  

l i c e n s e  e l i g i b i l i t y  r e g u i r e m e n t s ,  w h i c h  a r e  p r o v i d e d  i n  F l a .  S t a t .  

A n n .  § § 3 1 0 . 0 7 1  -  3 1 0 . 0 8 1  ( W e s t  1 9 8 9 ) .  I n  o t h e r  s t a t e s ,  t h e  s t a t u t e  

d i r e c t s  t h e  P i l o t  C o m m i s s s i o n  o r  B o a r d  o r  s o m e  o t h e r  l i c e n s i n g  

b o d y  t o  p r e s c r i b e  b y  r e g u l a t i o n  t r a i n i n g  a r - d  l i c e n s i n g  c r i t e r i a .  

S e e ,  e . g . , C a l . H a r b .  & N a v .  C o d e ,  § 1 1 7 1 . 5  ( W e s t  1 9 9 0 )  ( S a n  F r a n ­

c i s c o  D a y  p i l o t s ) .  F i n a l l y ,  i n  s o m e  s t a t e s ,  t h e  p i l o t  a s s o c i a t i o n s  

d e v e l o p  t h e  t r a i n i n g  p r o g r a m s ,  w h i c h  a r e  t h e n  s u b m i t t e d  t o  t h e  

l i c e n s i n g  b o d y  f o r  a p p r o v a l  a n d  a d o p t i o n  a s  t h e  o f f i c i a l  t r a i n i n g  

p r o g r a m s  r e q u i r e d  b y  t h e  s t a t e .  New Y o r k  a n d  P e n n s y l v a n i a  a r e  

e x a m p l e s  o f  s u c h  s t a t e s .

I n  a l l  s t a t e s ,  p i l o t s  h a v e  a  r o l e  i n  t h e  t r a i n i n g  p r o c e s s ,  

m o s t  c o m m o n l y  a s  i n s t r u c t o r s  o n  t r a i n i n g  t r i p s .  I n  t h a t  c a p ­

a c i t y ,  t h e  p i l o t  n o t  o n l y  i n s t r u c t s  t h e  t r a i n e e  d u r i n g  t h e  t r i p  

b u t  a l s o  r e c o r d s  t h e  t r i p ,  o f t e n  w i t h  c o m m e n t s  o n  t h e  i n s t r u c ­

t i o n a l  c o n t e n t  o f  t h e  t r i p  a n d  o n  t h e  t r a i n e e ' s  p e r f o r m a n c e .

I n  a d m i n i s t e r i n g  t r a i n i n g  p r o g r a m s ,  p i l o t s  a n d  p i l o t  a s s o c ­

i a t i o n s  a c t  a s  i n s t r u m e n t a l i t i e s  o f  t h e  s t a t e .  I t  m u s t  a l w a y s  

b e  u n d e r s t o o d  t h a t  t h e  s t a t e  i s s u e s  t h e  l i c e n s e  a n d ,  b y  d o i n g  s o ,  

c e r t i f i e s  t h a t  t h e  t r a i n e e / a p p l i c a n t  h a s  m e t  t h e  t r a i n i n g  r e q u i r e ­

m e n t s  a n d  p o s s e s s e s  t h e  o t h e r  n e c e s s a r y  q u a l i f i c a t i o n s  f o r  t h e
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l i c e n s e .  T h a t  u n d e r s t a n d i n g  i s  r e l e v a n t  t o  y o u r  q u e s t i o n  r e g a r d  

i n g  p o s s i b l e  l i a b i l i t y  c o n c e r n s  o f  p i l o t  a s s o c i a t i o n s .

D)  T y p e s  o f  P r o g r a m s .

A p p r e n t i c e s h i p  o r  t r a i n i n g  p r o g r a m s  v a r y  c o n s i d e r a b l y  f r o m  

s t a t e  t o  s t a t e .  T h e r e  a r e  t w o  g e n e r a l  m o d e l s ,  h o w e v e r .

M o s t  o f  t h e  E a s t  C o a s t  s t a t e s  h a v e  l e n g t h y  a p p r e n t i c e s h i p /  

d e p u t y  p i l o t  p r o g r a m s .  P r i o r  s e a  s e r v i c e  o r  e q u i v a l e n t  s e r v i c e  

o n  a  t u g  u n d e r  a  f e d e r a l  l i c e n s e  i s  g e n e r a l l y  n o t  r e q u i r e d  f o r  

e n t r y  i n t o  t h e  a p p r e n t i c e s h i p  p r o g r a m .  S e r v i c e  o n  s h i p s  o r  t u g s  

w i t h  o r  w i t h o u t  a  l i c e n s e  i s  t y p i c a l l y  a c c e p t e d  i n  l i e u  o f  a n  

o t h e r w i s e  r e q u i r e d  d e g r e e  f r o m  c o l l e g e  o r  a  m a r i t i m e  s c h o o l ,  

h o w e v e r ,  a n d ,  i n  f a c t ,  m a n y  a p p r e n t i c e s  h a v e  b o t h  p r i o r  s e r v i c e  

a n d  a  d e g r e e .  T h e s e  a p p r e n t i c e s h i p  p r o g r a m s  r e c e i v e  a p p r o v a l  

f r o m  t h e  C o a s t  G u a r d  s o  t h a t  t i m e  s p e n t  i n  t h e  p r o g r a m  m a y  b e  

a c c e p t e d  i n  l i e u  o f  l i c e n s e d  s e r v i c e  f o r  p u r p o s e s  o f  q u a l i f y i n g  

f o r  a  f e d e r a l  p i l o t  l i c e n s e .  T h e  p r o g r a m s  f e a t u r e  c l a s s r o o m  a n d  

s h i p b o a r d  i n s t r u c t i o n  i n  g e n e r a l  s h i p h a n d l i n g  a n d  n a v i g a t i o n  a n d  

i n  l o c a l  c o n d i t i o n s  a n d  r e q u i r e m e n t s .

F o l l o w i n g  c o m p l e t i o n  o f  t h e  a p p r e n t i c e s h i p  p r o g r a m ,  w h i c h  

m a y  l a s t  b e t w e e n  t w o  a n d  s i x  y e a r s -  a  t r a i n e e  b e c o m e s  a  d e p u t y  

p i l o t  a n d  i s  i s s u e d  a  l i m i t e d  s t a t e  l i c e n s e .  T h e  d e p u t y  t h e n  

i s  p e r m i t t e d  t o  p i l o t  s h i p s  w i t h i n  t h e  s i z e  l i m i t s  a n d  o t h e r
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c o n d i t i o n s  o f  t h e  l i c e n s e .  D u r i n g  t h i s  p e r i o d ,  t h e  d e p u t y  a l s o  

m a k e s  m a n y  t r i p s  o n  l a r g e r  s h i p s ,  r e c e i v i n g  " h a n d s - o n ' 1 e x p e r i e n c e  

u n d e r  t h e  s u p e r v i s i o n  o f  a  f u l l  l i c e n s e d  p i l o t .  L i m i t s  o n  t h e  

d e p u t y * s  l i c e n s e  a r e  r e m o v e d  o n  a  g r a d u a l ,  s t e p - b y - s t e p  p r o g r e s ­

s i o n  b a s e d  o n  t h e  p e r i o d  o f  t i m e  o r  t h e  n u m b e r  o f  s u c h  t r i p s .

T h e  d e p u t y  p i l o t  p e r i o d  m a y  l a s t  f r o m  t w o  t o  f o u r  y e a r s  a t  t h e  

e n d  o f  w h i c h  t h e  t r a i n e e  i s  e l i g i b l e  f o r  a  f u l l  p i l o t  l i c e n s e .

M o s t  s t a t e s  o u t s i d e  o f  t h e  E a s t  C o a s t  r e q u i r e  l i c e n s e d  

s e r v i c e  o n  s h i p s  o r  t u g s ,  a n d  u s u a l l y  a  f e d e r a l  p i l o t  l i c e n s e ,  

f o r  e n t r y  i n t o  t h e i r  t r a i n i n g  p r o g r a m s .  A s  a  r e s u l t ,  t h e i r  

t r a i n i n g  p r o g r a m s  a r e  o f  s h o r t e r  d u r a t i o n .  B e c a u s e  t h e  t r a i n e e s  

e n t e r i n g  s u c h  p r o g r a m s  h a v e  e x p e r i e n c e  i n  s h i p h a n d l i n g  a n d  

g e n e r a l  n a v i g a t i o n  r e q u i r e m e n t s ,  m u c h  o f  t h e  c u r r i c u l u m  o f  t h e  

t y p i c a l  E a s t  C o a s t  a p p r e n t i c e s h i p  p r o g r a m  i s  n o t  n e c e s s a r y .

R a t h e r ,  t h e s e  o t h e r  p r o g r a m s  c o n c e n t r a t e  o n  t h e  d e v e l o p m e n t  o f  

l o c a l  k n o w l e d g e  a n d  t h e  p i l o t a g e  s k i l l s  r e q u i r e d  i n  t h e  p a r t i c u l a r  

a r e a .  G e n e r a l l y ,  t h e r e  i s  a  p u r e l y  i n s t r u c t i o n a l  p e r i o d  o f  

b e t w e e n  s i x  m o n t h s  a n d  a  y e a r  f o l l o w e d  b y  a  d e p u t y  p i l o t  p e r i o d  

o f  h a n d s - o n  t r a i n i n g  a n d  l i m i t e d  b u t  p r o g r e s s i v e l y  b r o a d e r  p i l o t -  

a g e  a u t h o r i t y .  T r a i n e e s  i n  t h e s e  p r o g r a m s  a r e  u s u a l l y  r e f e r r e d  

t o  a s  d e p u t i e s  t h r o u g h o u t  t h e  p r o c e s s  a n d  u n t i l  t h e y  r e c e i v e  a  

f u l l  p i l o t  l i c e n s e .
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3 .  C o n t i n u i n g  E d u c a t i o n .

Yo u  a r e  c o r r e c t  t h a t  t h e  e m p h a s i s  o n  c o n t i n u i n g  e d u c a t i o n  

i s  a  n a t i o n a l  t r e n d .  A l t h o u g h  I  h a v e  h e a r d ,  a s  y o u  h a v e ,  t h a t  

C a l i f o r n i a  a n d  W a s h i n g t o n  m a y  b e  c o n s i d e r i n g  m a n d a t o r y  c o n t i n u i n g  

e d u c a t i o n  f o r  s t a t e - l i c e n s e d  p i l o t s ,  I  a m n o t  s u f f i c i e n t l y  f a m i l ­

i a r  w i t h  t h o s e  p l a n s  t o  c o m m e n t  o n  t h e m .

T h e  C o a s t  G u a r d  h a s  r e q u i r e d  p e r i o d i c  r e c e r t i f i c a t i o n  o f  

R a d a r  O b s e r v e r  s t a t u s  f o r  f e d e r a l  p i l o t  l i c e n s e s  f o r  s e v e r a l  

y e a r s  a n d  h a s  r e c e n t l y  p r o p o s e d  a d d i n g  t r a i n i n g  i n  A u t o m a t i c  

R a d a r  P l o t t i n g  A i d s  ( A R P A )  t o  t h e  q u a l i f y i n g  c o u r s e s  l e a d i n g  t o  

c e r t i f i c a t e s  o f  R a d a r  O b s e r v e r .  S t a t e  p i l o t s ,  a l l  o f  wh o m h a v e  

f e d e r a l  p i l o t  l i c e n s e s ,  m u s t ,  o f  c o u r s e ,  t a k e  t h o s e  c o u r s e s  a n d  

c o m p l y  w i t h  t h a t  c o n t i n i n g  e d u c a t i o n  r e q u i r e m e n t .  I n  a d d i t i o n ,  

m a n y  s t a t e  p i l o t  a s s o c i a t i o n s  h a v e  h a d  t h e i r  o w n  c o n t i n u i n g  

e d u c a t i o n  p r o g r a m s  f o r  s o m e  t i m e .  T h o s e  p r o g r a m s  h a v e  i n c l u d e d  

p e r i o d i c  s h i p  s i m u l a t o r  c o u r s e s  a n d  p a r t i c i p a t i o n  i n  s h i p h a n d l i n g  

s c h o o l s ,  m o s t  n o t a b l y  t h e  o n e  i n  G r e n o b l e ,  F r a n c e .  P i l o t  p a r t i c ­

i p a t i o n  i n  a s s o c i a t i o n  p r o g r a m s  i s  v o l u n t a r y .  T h e  a s s o c i a t i o n ' s  

r o l e  i s  t o  d i s s e m i n a t e  i n f o r m a t i o n  a b o u t  t h e  a v a i l a b l e  c o u r s e s  

a n d  s c h o o l  p r o g r a m s  a n d  t o  p a y  a l l  o r  s o m e  o f  t h e  c o s t s  a n d  

e x p e n s e s  f o r  s o m e  a g r e e d  n u m b e r  o f  p i l o t s  p e r  y e a r .

E v e n  w i t h  t h e  c u r r e n t  t r e n d  e m p h a s i z i n g  c o n t i n u i n g  e d u c a ­

t i o n  f o r  p i l o t s  a n d  o t h e r  l i c e n s e d  m a r i n e r s ,  t h e r e  r e m a i n s  a
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c o n s i d e r a b l e  a m o u n t  o f  d i s a g r e e m e n t  w i t h i n  t h e  m a r i t i m e  c o m m u n i t y  

o v e r  t h e  v a l u e  o f  s i m u l a t o r  c o u r s e s  a n d  s h i p h a n d l i n g  s c h o o l s  

f o r  c o n t i n u i n g  e d u c a t i o n .  W i t h o u t  t a k i n g  s i d e s  i n  t h a t  d i s p u t e ,

I  b e l i e v e  t h a t  i t  i s  s a f e  t o  s a y  t h a t  t h e  v a l u e  i s  n o t  t h e  s a m e  

f o r  a l l  p i l o t s .  S o m e  p i l o t a g e  a r e a s  a r e  n o t  c o v e r e d  b y  a n y  

s i m u l a t o r  p r o g r a m .  S o m e  m a y  n e v e r  b e  b e c a u s e  o f  t h e  d i f f i c u l t y  

o f  r e p l i c a t i n g  t h e  c o n d i t i o n s  o f  t h e  a r e a s .  S o m e  p i l o t a g e  

t a s k s  a r e  n o t  a p p r o x i m a t e d  i n  a n y  s i m u l a t o r  e x e r c i s e  o r  s h i p -  

h a n d l i n g  m o d e l .

T h e  e x p a n s i o n  o f  c o n t i n u i n g  e d u c a t i o n  f o r  t h e  p i l o t a g e  

p r o f e s s i o n  i s  t h e r e f o r e  l i m i t e d  b y  t h e  a v a i l a b i l i t y  a n d  u t i l i t y  

o f  i n s t r u c t i o n a l  p r o g r a m s  a n d  e x e r c i s e s .  A s t a t e  t h a t  w o u l d  

w a n t  t o  e s t a b l i s h  c o n t i n u i n g  e d u c a t i o n  r e q u i r e m e n t s  s h o u l d  f i r s t  

c a r e f u l l y  e x a m i n e  w h a t  c o n t i n u i n g  e d u c a t i o n  i s  a v a i l a b l e  a n d  

w h a t  b e n e f i t s  i t  m i g h t  p r o v i d e .  I t  h a s  b e e n  my e x p e r i e n c e  t h a t  

s t a t e  p i l o t s  h a v e  b e e n  i n  t h e  f o r e f r o n t  o f  t h e  m a r i t i m e  i n d u s t r y  

i n  e d u c a t i n g  t h e m s e l v e s  i n  t h e  l a t e s t  c h a n g e s  i n  t e c h n o l o g y  a n d  

i n  p u r s u i n g  w a y s  t o  m a i n t a i n  a n d  i m p r o v e  t h e i r  s k i l l s .  F o r  

t h a t  r e a s o n ,  I  w o u l d  c o n s i d e r  t h e  p r i m a r y  b e n e f i t  o f  a  s t a t e -  

m a n d a t e d  c o n t i n u i n g  e d u c a t i o n  p r o g r a m  t o  b e  t o  f o r m a l i z e  a n d  g i v e  

o f f i c i a l  s a n c t i o n  t o  w h a t  p i l o t s  t h e m s e l v e s  w o u l d  c o n s i d e r  a p p r o p ­

r i a t e .  I  w o u l d  a l s o  s u p p o r t  s u c h  a  p r o g r a m  i f  i t  w o u l d  f a c i l i t a t e  

i n c l u d i n g  t h e  s u b s t a n t i a l  c o s t s  o f  c o n t i n u i n g  e d u c a t i o n  i n  t h e
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o c c u r s  o r  a n  a l l e g a t i o n  o f  i n c o m p e t e n c e  o r  m i s c o n d u c t  i s  m a d e .

My o w n  p e r s o n a l  v i e w  i s  t h a t  p i l o t  b o a r d s  o r  o t h e r  b o d i e s  r e s p o n ­

s i b l e  f o r  d i s c i p l i n i n g  p i l o t s  s h o u l d  b e  p a r t  o f  a  s t a t e  a g e n c y  o r  

d e p a r t m e n t .  T h e  b e n e f i t  o f  t h a t  c o n n e c t i o n  i s  t h a t  t h e  d i s c i p l i n  

a r y  b o d y  w o u l d  h a v e  a c c e s s  t o  t h e  r e s o u r c e s  a n d  c a p a b i l i i e s  o f  t h  

s t a t e  g o v e r n m e n t ,  s u c h  a s  i n v e s t i g a t o r y  p e r s o n n e l  a n d  t e c h n o l o g y  

a n d  l e g a l  a s s i s t a n c e .  S o m e  p i l o t  d i s c i p l i n a r y  b o d i e s  s i m p l y  d o  

n o t  h a v e  o n  h a n d  o r  r e a d i l y  a v a i l a b l e  t h e  e x p e r t i s e  o r  r e s o u r c e s  

t o  i n v e s t i g a t e  a c c i d e n t s  o r  t o  c o n d u c t  d i s c i p l i n a r y  p r o c e e d i n g s  

i n  a  m e a n i n g f u l  f a s h i o n .  W h e r e  t h a t  i s  t h e  c a s e ,  a c t i o n  i s  o f t e n  

t o o  s l o w ,  a n d  n e i t h e r  t h e  s t a t e  n o r  t h e  p i l o t  i s  w e l l  s e r v e d .

I  h o p e  t h a t  t h i s  i n f o r m a t i o n  a n d  my c o m m e n t s  a r e  h e l p f u l .

T h e  AP A i n t e n d s  t o  f o l l o w  w i t h  g r e a t  i n t e r e s t  A l a s k a ' s  r e v i e w  

o f  i t s  p i l o t a g e  s y s t e m .  I f  t h e r e  i s  a n y  a d d i t i o n a l  i n f o r m a t i o n  

o r  a s s i s t a n c e  t h a t  C a p t a i n  N e e l y  o r  I  c a n  p r o v i d e ,  p l e a s e  d o  n o t  

h e s i t a t e  t o  a s k .

S i n c e r e l y

P a u l  G .  K i r c h n e r

P GK/ wmm
c c :  C a p t a i n  P a t  J .  N e e l y ,  J r .
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t h e  p i l o t a g e  r a t e  b a s e .

4 .  P i l o t  D i s c i p l i n e .

I  d o  n o t  k n o w  o f  a n y  s t a t e  d i s c i p l i n a r y  s y s t e m  t h a t  w o u l d  

a l l o w  f o r  a  m o r e  s p e e d y  r e m o v a l  o f  a n  i n c o m p e t e n t  p i l o t  t h a n  

t h e  p o w e r  t h a t  y o u  d e s c r i b e  A l a s k a  h a s  t o  s u m m a r i l y  s u s p e n d  

a  l i c e n s e  i f  i t  f i n d s  a  c l e a r  a n d  p r e s e n t  d a n g e r  t o  h e a l t h  o r  

s a f e t y .  I n  f a c t ,  I  d o  n o t  t h i n k  a n y  s t a t e  c o u l d  h a v e  a  s y s t e m  

t h a t  w o u l d  b e  m o r e  s p e e d y  a n d  s t i l l  m e e t  m i n i m a l  d u e  p r o c e s s  

r e q u i r e m e n t s .  A d a n g e r  i n  a  s u m m a r y  s u s p e n s i o n  p r o c e d u r e  s u c h  

a s  t h e  o n e  A l a s k a  a n d  s o m e  o t h e r  s t a t e s  h a v e  i s  t h a t ,  a s  a  

p r a c t i c a l  m a t t e r ,  t h e  d e c i s i o n  t o  s u s p e n d  t h e  l i c e n s e  m a y  o f t e n  

b e  b a s e d  m o r e  o n  t h e  e x t e n t  o f  d a m a g e  a n d  l o s s  f r o m  t h e  a c c i d e n t  

t h a n  o n  a n  o b j e c t i v e  r e v i e w  o f  t h e  l i c e n s e - h o l d e r ' s  c o n d u c t .

A q u i c k ,  s u m m a r y  p r o c e d u r e  i s  m o r e  l i k e l y  t o  b e  i n f l u e n c e d  b y  

p u b l i c  o p i n i o n  a n d  p o l i t i c a l  c o n s i d e r a t i o n s .  S p e e d  s h o u l d  n o t  

b e  t h e  o v e r r i d i n g  o b j e c t i v e  i n  d i s c i p l i n a r y  a c t i o n s .

T h e r e  are , h o w e v e r ,  c e r t a i n  f e a t u r e s  o f  a  d i s c i p l i n a r y  

s y s t e m  t h a t  f a c i l i t a t e  p u r p o s i v e ,  f a i r  a c t i o n  t h a t  s e r v e s  t h e  

i n t e r e s t s  o f  t h e  s t a t e  a n d  p r o t e c t s  t h e  r i g h t s  o f  t h e  a c c u s e d .  

F o r  e x a m p l e ,  i n v e s t i g a t i v e  a n d  h e a r i n g  p r o c e d u r e s  s h o u l d  b e  

c l e a r l y  e s t a b l i s h e d  a n d  p u b l i s h e d .  T h e  c a p a b i l i t y  t o  c o n d u c t  a  

d i s c i p l i n a r y  p r o c e d u r e  s h o u l d  b e  i n  p l a c e  b e f o r e  a n  a c c i d e n t
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June 25 .  1990

Mr. B r ad  P ie rce ,  Sen io r  Po l icy Ana ly s t
Div is ion o f  Policy
Of f ice  o f  Management and Budge t
Of f ice  o f  the G o ve rn o r
Post O f f ice  Box AD
Jun eau ,  A laska 9981 1
Re :  Sunse t  Pi lo tage Act 

O u r  File 29 .0 39 .U8

OFFICE OF
MANAGEMENT & BUDGET

JUN.2B.193H

STRATEGIC PLANNING

Dear  B r a d :
T h ank  you f o r  tak ing the time to s top o f f  in Ketch ikan and vis i t  

with the SEAP Boa rd  members and m yse l f  on Sunse t  and ove rh au l  o f  the 
Pi lo tage Act .  A l though somewhat d is jo in ted in o u r  enthusiasm to speak 
u p ,  I feel the p re sen ta t ion  cove red  al l o f  the basic p rob lems con f ron t ing  
p i lo tage in Sou theas t  A laska  from SEAP's s tandpo in t .  The cr i t ica l 
po in ts  o f  d iscuss ion a re  h e r e in a f t e r  summarised as I reca l l  them.

Limitation on Licenses
My pe rsona l  op in ion is tha t  i f  e n t r y  level qua l i f ica t ions  a re  in­

c re a s e d ,  this o f  i t s e l f  would s e r v e  as a l imitation upon the number o f  
l icenses i s sued ,  because not  e v e r y o n e  will be wil l ing to make the in ­
ves tmen t  requ i r ed  to meet the h ighe r  s tanda rd s  o f  e n t r y .  (T h i s  is 
b o r n e  o u t  by the number  o f  channe l  p i lo ts  who a re  d ispatched in the 
summer who ev idence no in te re s t  at al l in t ra in ing  up because they 
would have  to inves t  in w in te r - t ime act iv i t ies  in S o u th e a s t . )

As ! unde r s t and  SEAP's pos i t ion ,  h oweve r ,  SEAP would also want 
the Pi lo t  Boa rd  to have  the au th o r i t y  to open and c lose e n t r y  into the 
p i lo tage p ro fe s s i on .  Thus  f a r ,  e i the r  o r  both concepts have been p o o r ­
ly rece ived  by both the Pi lot Boa rd  and its a d v i s o r s ,  p r in c ipa l l y  upon 
g ro un d s  re la ted  to monopo ly and a n t i - t r u s t .  Howeve r ,  as pointed out
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by Paul K i r c h n e r  in h is l e t t e r  on b eha l f  o f  APA ,  the power and a u t h o r ­
ity o f  the S ta te  to so regu la te  has n e v e r ,  e v e r  been su c c e s s fu l l y  q u e s ­
t ioned in the  c ou r t s  o f  the Un i ted S ta te s .

Open ing  and c los ing  l i cense e n t r y  into p i lo tage ,  o f  c ou r se ,  is 
d i rec ted  re la ted  to economic c o n c e rn s ,  and a p p rop r i a t e  mechanisms must 
be set  in p lace to f a i r l y  a d d re s s  those mat te rs .

T ra in in g  Up
You have  ra ised  the ques t ion  o f  whethe r  o r  not the associat ions 

would commit to p ro v id e  t r a in ing  access in o r d e r  that  inc reased e n t r y  
level r equ i r em en ts  cou ld  be met . As I po in ted o u t ,  this ques t ion  o f  
itsel f- s u gge s t s  that SEAP has c a r r i e d  on the p rac t ice  o f  w i thho ld ing  
t ra in ing  acces s ,  which SEAP den ies .

S ince its o rgan iza t ion  in December o f  1970 ,  and th rough  the 1990 
sea son ,  SEAP will h ave  d i spa tched  213 non -member  p i lo ts d u r in g  the 
summer t o u r  season .  Exc lud ing  seasona l repea t  d i s p a tch ,  SEAP will 
have  d ispa tched  67 ind iv idua l  non -member  p i lots d u r i n g  this time f rame .

A lmost al l o f  these non -member  p i lo ts  came to SEAP with l i t t le  more 
than e n t r y  leve l q u a l i f i c a t io n s ,  and without e xcep t ion ,  anyone  who 
wanted to t r a in  up was g iven  the o p p o r t u n i t y  to do so . F o r  the most 
p a r t ,  h ow ev e r ,  these non -members  have  been con ten t  to skim o f f  the 
cream in the summer and v e r y  r e lu c t a n t  to come back in the w inte r  and 
ava i l  themse lves  o f  t r a in in g  up o p p o r t u n i t i e s .  SEAP has s ta ted to you 
tha t  th«y wou ld  con t inue  th is  p rac t ice  companion > an inc rease in e n t r y  
level l i cense requ i r emen ts  and l imi tations on th. number  o f  l i censes .  
SEAP's  p e r fo rm ance  to da te  shou ld  cons t i tu te  a s su rance  that the commit­
ment wou ld be h on o r e d .

Notw iths tand ing  the ab o v e ,  w i thou t  some s o r t  o f  s t a t u t o r y  o r  r e g u ­
la to ry  in vo lv emen t ,  t r a in ing  up c rea te s  and will cont inue to c rea te  u n ­
accep tab le  r i s k s .  T r a in in g  up sugge s t s  w a r r a n t y  i f  the pi lo t  is then 
d ispa tched  to a pos i t ion which r e q u i r e s  the expe r ien ce  he has ga ined in
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the t ra in ing  p r o g r am ,  and even more so i f  he is admitted to membership 
in the associat ion on tha t  bas i s .  U nde r  an ob l ig a to ry  p rog ram ,  I would 
assume tha t  the members o f  the associat ion would be acting in a qu a -  
S i-pub l ic  capac i ty  on b eh a l f  o f  the Sta te o f  A laska and thus  not open to 
ind iv idua l w a r r a n ty  claim. In any e v en t ,  this quest ion needs to be 
exp lo red  and r e s o lv e d .

T ra in ing  up a lso  ra ises  t a r i f f  p rob lems .  As c u r r e n t l y  p rac t iced ,  
the non-member p i lo t  is ch a rged  fo r  us ing SEAP's d ispatch  and poo l ing 
se rv ice s  which ch a rge  ranges  between 25% and 10% o f  the t a r i f f  rece ipts  
gene ra ted  by the non -member  pi lot depending upon his l icense le ve l .  
These fund s  a re  passed th rough  the income-expense pool and a re  
sha red  equa l ly  by the member p i lo t s .  My contacts with o the r  p i lo tage 
states  revea ls  that such an a r rangemen t  is not unu su a l ,  save that in 
o th e r  s ta tes  s t a t u t o r y  o r  r e g u l a t o r y  p rov is ion  is made fo r  the p rac t ice .  
Cons ide ra t ion  shou ld  th e r e f o r e  be g iven  to such app ro v a l .

The  t a r i f f  ques t ion  above  noted a lso c rea tes  a l iab i l i ty  p rob lem . 
The income sh i f t ing  ra ises  a ques t ion  o f  whe the r  o r  not  the non-member 
pi lot is "w o rk ing  f o r "  the members .  I f  s o ,  r e spondea t  s u p e r i o r  comes 
into p la y .  Th is  ques t ion  shou ld  a lso be put to bed by s ta tu to ry  o r  
r e g u l a t o r y  c o ve r ag e .

Tarif fs

O ve r  the y e a r s ,  the Pi lot B oa rd  has vac i l l a ted o v e r  the matter o f  
t a r i f f s .  T h e r e  is c u r r e n t  though t  within the Sta te administ ra t ion that 
the B oa rd  lacks a u th o r i t y  to es tab l ish  t a r i f f s .  I d is ag ree  and have 
engaged in u n f r u i t f u l  communication with one o r  more a t t o rn ey s  in the 
Depa r tmen t  o f  Law on the s ub je c t .  In add i t ion ,  a l though AS 0 8 . 6 2 . 1 7 0  
c rea tes  a lien in f a v o r  o f  the p i lo t fo r  the t a r i f f  c h a rg e ,  no e f fe c t ive  
measure o f  en fo rcement  is p r o v id e d .  P re sumab ly ,  the s t a tu to ry  lien is 
to supp lement the mari t ime l ien which automat ical ly  a r i s e s .  Howeve r ,  
the mari t ime lien canno t  be en fo rc ed  without se izu re  o f  the vesse l at
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ex t reme c o s t .  In times p a s t ,  we have  sough t  to in vo lve  the A t to rn ey  
Genera l ' s  O f f i c e  with r e g a rd  to en fo rcemen t  o f  the s t a t u t o r y  lien without 
success .

T h e  P i lo t  Boa rd  shou ld  t h e r e f o r e  be c l e a r l y  ves ted  with au tho r i t y  
to set maximum and minimum t a r i f f s ,  i f  it does not a l r e a d y  have such 
a u th o r i t y .  In add i t i o n ,  some means o f  simple en fo rcement  o f  the s t a t ­
u t o r y  l ien shou ld  be deve loped .

Pena l t ies
The  pena l t ies  ava i lab le  f o r  imposit ion upon a vesse l  u nd e r  

AS 0 8 . 6 2 . 1 9 0  a re  less than adequa te .
E n t r y  Leve l Licensing

SEAP is in acco rd  with Paul K i r c h n e r ' s  adv ice  on this sub jec t  
g iven  on b eha l f  o f  APA.

Admission to membership in SEAP r e q u i r e s  more than A laska 's  
e n t r y  leve l qua l i f i ca t ions  at al l l icense leve ls  because  SEAP beiieves 
A laska e n t r y  leve l r equ i remen ts  a r e  woe fu l l y  inadequa te ,  and they do 
not choose to associate on a membersh ip  leve l with those who b a re ly  
possess  l icens ing qua l i f i c a t ion s .  H i s t o r i c a l l y ,  p i lo tage has been based 
upon local know ledge  and exp e r ien ce .  With 40 ,0 00  o r  more miles o f  
coas t l ine ,  A laska  is s imp ly  too la rg e  to s a fe l y  l i cense  a p i lo t  f o r  one 
area based upon his e xp e r ien ce  in ano the r  a r e a .  It would make jus t  as 
much sense  to g ive  an A laska  l icense to a B r i t i s h  Columbia pi lot based 
upon B r i t i s h  Co lumbia exp e r ien ce .

Th e  adm in is t ra t ion  must accept the premise that  without site s p e ­
ci f ic  e x p e r i e n c e ,  even the bes t  a l l - a r o u n d  p i lo t  is not  competent to pi lot  
into an a rea  he has not been b e fo r e  in a p i lo tage capac i ty .  From t :me 
to t ime, r e p re s e n ta t i v e s  o f  the Depa r tmen t  o f  Law have  adv ised  the 
Pi lo t Boa rd  that  a regu la t ion  ca l l ing f o r  site spec i f ic  l icens ing would be 
i l legal w i thou t  " p r o o f "  o f  the need ,  such p r o o f  to cons is t  o f  leng thv  
hea r ings  o v e r  the d i f f e re nc e s  between one po r t  and a n o th e r .  I do not
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kn ow  o f  a n y  p i lo ta g e  s ta te  w h ic h  has a p p ro a c h e d  th e  q u e s t io n  in th is  

m a n n e r ,  a nd  g iv e n  th e  h is to r ic a l  b a c k g r o u n d  o f  p i lo ta g e  and  the  p r a c ­

t ices  o f  o th e r  s ta te s  w h ic h  h a v e  w i th s to o d  a t t a c k ,  th e re  is no v a l id  

reason  fo r  A la s k a  to do  so. As v o ic e d  b y  C a p ta in  C o l l in s  and C a p ta in  

E ls e n s o h n ,  th e y  the m se lve s  and  o th e r s  l ik e  them c o n t in u a l ly  r e a c q u a in t  

them se lves  f ro m  tim e to  t ime w i th  p o r t s  o r  a re as  th e y  have at r e g u la r ­

ly  t r a n s i t t e d  b y  m a k in g  o b s e r v e r  t r i p s  e ve n  th o u g h  th e y  a re  f u l l y  l i ­

ce nsed  fo r  a l l  o f  S o u th e a s t  A la s k a .

P i lo t  L ia b i l i t y

A s  d is c u s s e d ,  some p i lo ta g e  s ta te s  h a v e  a do p te d  a d ua l t a r i f f  so as 

to p r o v id e  fu n d s  a d e q u a te  to c o v e r  l i a b i l i t y  in s u ra n c e  p rem ium  c o s ts .  

I f  th e  vesse l o p ts  fo r  the  le s s e r  t a r i f f ,  th e  e v e n t  is e x c u lp a to r y  o f  the  

p i lo t  as b e tw e e n  the  v e s s e l ,  i t s  o w n e rs  a nd  th e  p i lo t ,  and  the  p i lo t  is 

c o n s id e re d  to be th e  s e r v a n t  o f  th e  v e s s e l .  I h ave  y e t  to re c e iv e  a 

s a t i s fa c to r y  a n s w e r  f ro m  a n y o n e  in v o lv e d  w i th  such  le g is la t io n  as to 

w h y  th e  m a s t e r - s e r v a n t  r e la t io n s h ip  is c r i t i c a l ,  and  la c k in g  s u c h ,  I 

h ave  a lw a ys  v ie w e d  th e  c re a t io n  o f  su c h  a r e la t io n s h ip  as a f i c t io n .  I f  

the  s ta te d  r e la t io n s h ip  enab les  th e  vesse l to in c lu d e  th e  p i lo t  as an 

a s s u re d  on th e  v e s s e l 's  in s u ra n c e  p o l i c y ,  th e re  is a b e t t e r  way to make 

p ro v is io n  fo r  t h a t .  I h a ve  a ske d  A P A  to c o n s id e r  g i v in g  some g u id a n c e  

in  t h i s  a re a .  A t  p r e s e n t ,  th e  o n ly  p r o te c t io n  the  m em bers o f  SEAP 

have  is  th e  e x c u lp a t o r y  c la u se  on th e  p i lo ta g e  t i c k e t .  H o w e v e r ,  the  

e x te n t  to  w h ic h  i t  is e f f e c t iv e  as to c o n te n t  is lo s t  w i t h  re g a r d  to

n on -E n g l i» ,h  s n e a k in g  fo r e ig n  m a s te rs .

P i lo t  P e r fo rm a n c e

You h a ve  e x p re s s e d  in t e r e s t  in  d e v e lo p in g  some s o r t  o f  p la n  w h ic h

w ou ld  p r o v id e  fo r  a c h e c k  on p i lo t  p e r fo rm a n c e .  As d is c u s s e d ,  SEAP

does n o t  b e l ie v e  a n y  s u c h  e f f o r t  w o u ld  w o r k  i f  i t  d e p e n d e d  u po n  p a r ­

t ic ip a t io n  b y  the  v e sse l m a s te rs .  E x p e r ie n c e  o v e r  the  y e a rs  has show n 

th a t  the  m a s te rs  w i l l  n o t  in v o lv e  the m se lve s  in  e v a lu a t in g  a p i lo t 's
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p e r fo rm a n c e .  SEAP som etim es w i l l  s e le c t i v e ly  d is p a tc h  a ro u n d  a 

m a s te r 's  c o n c e r n ,  m uch  to  m y d is m a y ,  b eca u se  th e  m a s te r  w i l l  n o t  

p ro d u c e  a n y t h in g  in  w r i t i n g  to c o n fo rm  h is  c o n c e r n .  To m y k n o w le d g e ,  

th e  P i lo t  B o a rd  has e x p e r ie n c e d  s im i la r  p ro b le m s .  I f  t h e r e  is to be a 

w a tc h d o g  p r o g r a m  o f  a n y  s o r t ,  i t  m u s t  r e v o lv e  a ro u n d  ra n d o m  o b s e r v e r  

c h e c k  r id e s  b y  a f u l l y  l ic e n s e d  p i l o t .  E ven  t h e n ,  I p e r s o n a l ly  q u e s t io n  

e i t h e r  o r  b o th  th e  e f fe c t iv e n e s s  a nd  th e  need f o r  s u c h  a p r o g r a m .  T h e  

b e s t  w a tc h d o g  o f  a l l  is th e  m e m b e rs h ip  o f  a n y  p a r t i c u la r  a s s o c ia t io n  

w ho se  ow n  s u r v i v a l  a nd  su ccess  d e p e n d s  u p o n  w e e d in g  o u t  th e  

in c o m p e te n ts  o r  t r a in in g  them  u p  to  the  r e q u i r e d  le v e l .  H e re ,  a g a in ,  

s t i f f e r  e n t r y  le ve l l ic e n s e  r e q u i r e m e n ts  w i l l  g o  a lo n g  w ay to w a rd  

e l im in a t io n  o f  a n y  need  fo r  s u c h  a p r o g r a m .

A s s o c ia t io n s

T h e  q u e s t io n  o f  w h e th e r  o r  n o t  m e m b e rs h ip  in  a p i lo t  a s s o c ia t io n  

s h o u ld  be v o lu n t a r y  o r  m a n d a to ry  was to u c h e d  u p o n .  A s  y o u  a re  aw a re  

f ro m  th e  m a te r ia ls  y o u  h a ve  u n d e r  rev iew *, some a s s o c ia t io n s  a re  a c r e a ­

t u r e  o f  th e  l e g is la t u r e ,  some a re  a c r e a tu r e  o f  a p a r t i c u la r  p i lo t  b o a r d ,  

some a re  v o lu n t a r y  b u t  " r e c o g n i z e d " ,  a n d  o t h e r s ,  as in  A la s k a ,  a re  

v o lu n t a r y  a n d  " u n r e c o g n iz e d " .

T h e r e  is l i t t l e  q u e s t io n  b u t  t h a t  m any  o f  th e  lega l p ro b le m s  w h ic h  

h a ve  c o n f r o n te d  SEAP o v e r  th e  y e a r s  w o u ld  n o t  h a ve  a r is e n  b u t  fo r  the  

fa c t  t h a t  i t  is a v o lu n t a r y  " u n r e c o g n iz e d "  a s s o c ia t io n .  A t  th is  p o in t  in 

t im e ,  h o w e v e r ,  I am a m b iv a le n t  o v e r  r e s o lu t io n  o f  th e  q u e s t io n  ra is e d .

I p e r s o n a l ly  h a v e  a n a tu r a l  r e lu c ta n c e  to h a v e  SEAP move aw ay from  

w h a t  has e x is te d  fo r  tw e n ty  y e a rs  i f  th e  d e s i re d  -goa ls  can be a c h ie v e d  

b y  o th e r  m e ans . As m a t te rs  p r o g r e s s ,  I may be ab le  to come u p  w i th  

s o m e th in g  I can  a d v a n c e  to my c l i e n t s .

Lega l E n v i r o n m e n t

Y ou  h a v e  a sked  fo r  a s u m m a ry  o f  th e  t y p e  o f  legal c la im s w h ic h  

have  c o n f r o n te d  SEAP o v e r  th e  y e a r s .  T h e  fo l lo w in g  l i s t in g
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encom passes  m ost o f  th e se  c la im s :

1. A s s e r t io n s  th a t  because  SEAP p e rm its  use o f  i ts  d is p a tc h  and 

in c o m e -e x p e n s e  p o o l in g  s e rv ic e  b y  n o n -m e m b e rs ,  th e  n o n -m e m b e r p i lo t  

is e n t i t l e d  to  m e m b e rs h ip  and i f  he is d en ie d  m e m b e rs h ip ,  the n  a n ­

t i - t r u s t  o r  m onopo ly  v io la t io n s  have  o c c u r r e d .

2 . A s s e r t io n s  th a t  SEAP as an a ssoc ia t io n  has a r e s p o n s ib i l i t y  to 

a r r a n g e  fo r  a nd  d i r e c t  i t s  m e m b e rsh ip  to  p e rm i t  o b s e rv e r  t r i p s  fo r  

l ic e n s e  u p g r a d e  p u rp o s e s  b y  n o n -m e m b e rs .

3. A n t i - t r u s t  c la im s th a t  SEAP has no r i g h t  to d r o p  a

n o n -m e m b e r  f ro m  d is p a tc h  c o n t r a c t  fo r  n a v ig a t io n a l  e r r o r ,  f a i lu re  to 

r e p o r t  fo r  a s s ig n m e n t ,  o r  o th e r  ca use s .

4. C la im s th a t  SEAP c a n n o t  la w fu l ly  l im i t  i ts  m e m b e rsh ip  and to 
do  so c o n s t i t u te s  some s o r t  o f  a n t i - t r u s t  a nd  m o n o p o l is t ic  a c t .

5. C la im s th a t  income s h i f t i n g  as is p ra c t ic e d  in most p i lo t  a sso ­

c ia t io n s  is u n la w fu l .  C u r r e n t l y ,  income s h i f t i n g  w i th in  SEAP o c c u rs

o n ly  as to  n o n -m e m b e r  p i lo ts  as a bove  n o te d ,  a nd  y e a r - r o u n d  expenses

a re  p a id  o u t  o f  a sum m er income pool as an a l t e r n a t iv e  to income s h i f t ­

in g .

6 . C la im s th a t  because  SEAP a cce p te d  a n o n -m em b e r fo r  d i s ­

p a tc h ,  th e  A s s o c ia t io n  a n d  the  e n t i r e  m e m b e rs h ip  w a r ra n te d  h is  q u a l i ­

f ic a t io n s  a nd  can  be h e ld  l ia b le  fo r  h is  n e g l ig e n c e .

7 . C la im s th a t  i t  is i l le g a l fo r  SEAP to " s e le c t i v e ly "  d is p a tc h  bv
m a tc h in g  e x p e r ie n c e  w i th  th e  ca ll fo r  p i lo ta g e  e ve n  th o u g h  l ic e n s in g  mav 

be e q u a l .

A d m i r a l t y  A t to r n e y

Y ou  h a ve  a ske d  w h e th e r  o r  n o t  i t  w o u ld  be h e lp fu l  to the  c au se  o f  
b e t t e r  r e g u la t io n  and  u n d e r s ta n d in g  o f  m a r in e  p i lo ta g e  fo r  the  D e p a r t ­
m e n t o f  Law to a s s ig n  an a d m ir a l t y  a t t o r n e y  to a d v is e  the  P ilo i B o a rd . 
My a n s w e r  was and is " N o . "  T h e  law o f  m a r in e  p i lo ta g e ,  a l th o u g h  o f 
a d m ir a l t y  d e r i v a t i o n ,  is n o t the common weal o f  a d m ir a l t y .  In  195 2,
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w hen  I was a d m it te d  to  th e  p r a c t i c e  o f  la w ,  I was a d m i t te d  as a " p r o c ­

t o r  in  a d m i r a l t y " .  F rom  th e  v e r y  s t a r t ,  I a c tu a l ly  p r a c t i c e d  a d m ir a l t y  

law a n d  was p a id  a p r o c to r ' s  fee  b y  th e  A d m i r a l t y  C o u r t  fo r  e v e r y  

a d m i r a l t y  a p p e a ra n c e .  H o w e v e r ,  in  1970, w h e n  I o rg a n iz e d  S E A P , a nd  

la te r  on  SW A P A, my a d m ir a l t y  e x p e r ie n c e  was n o t  p a r t i c u l a r l y  h e lp fu l  to 

me as c o u n s e l f o r  a p i lo ts  a s s o c ia t io n .  A n y  c o m p e te n t  a t t o r n e y  in th e  

D e p a r tm e n t  o f  Law w ho  w i l l  ta k e  th e  t im e  to  f u l l y  fa m i l ia r iz e  h im s e l f  

w i t h  a n d  a c c e p t  the  law o f  p i lo ta g e  w i l l  f i l l  th e  b i l l .  My p ro b le m s  w i th  

th o se  a s s ig n e d  to  th e  P i lo t  B o a rd  o v e r  th e  y e a r s  h a ve  a r is e n  f ro m  t h e i r  

c o m p le te  la c k  o f  k n o w le d g e  in th e  p i lo ta g e  a re a — n o t  f ro m  t h e i r  g e n e ra l  

la ck  o f  c o m p e te n c y .

What th e  S ta te  Can Do

A s  s ta te d  a t  th e  m e e t in g .  I b e l ie v e  i t  to be e s s e n t ia l  th a t  th e  
A d m in is t r a t io n  a c c e p t  m a r in e  p i lo ta g e  f o r  w h a t  i t  is and  has been r e c o g ­
n iz e d  as b e in g  s in c e  th e  fo rm a t io n  o f  th e  U n i te d  S ta te s .  C o n g re s s  has 

seen f i t  to  leave  th e  r e g u la t io n  o f  p i lo ta g e  to  the  in d iv id u a l  s ta te s ,  

p r i n c i p a l l y  beca u se  th e  m a r in e  p i lo ta g e  needs  o f  th e  s e v e ra l  s ta te s  a re  

d i f f e r e n t  one  to th e  o th e r  a nd  b e c a u s e  m a r in e  p i lo ta g e  is a s i t e - s p e c i f i c  

p r o fe s s io n .  T h e  S ta te  m u s t  a lso re a l iz e  t h a t  c o m p e t i t io n  is n o t  th e  g oa l 
o f  m a r in e  p i lo t  r e g u la t io n  a n d  t h a t ,  to  th e  e x te n t  m o n o p o ly  p ro m o te s  th e  
g oa ls  o f  m a r in e  p i lo ta g e  ( e . g . ,  s a fe t y  a nd  a re a s o n a b le  r e t u r n  f o r  p r o ­
fe s s io n a l  e f f o r t  e x p e n d e d ) ,  s u c h  s h o u ld  be re c o g n iz e d  a n d  a c c e p te d  as 

lega l and a p p r o p r ia t e .  W i th o u t  a c c e p ta n c e  o f  th e s e  p r e d ic a te s ,  th e re  

i s n ' t  much th e  S ta te  can  do  to  a c h ie v e  a n y  m e a su re  o f  b e t te r m e n t  in  th e  

p i lo ta g e  w o r ld .  O nce  th e se  p r e d ic a te s  h a ve  been  a c c e p te d ,  s o u n d  s t a t ­

u t o r y  a n d  r e g u la t o r y  c o n t r o ls  w i l l  e a s i ly  fo l lo w  to the  b e n e f i t  o f  a ll 
c o n c e rn e d .

M is c e l la n e o u s

D u r in g  th e  c o u rs e  o f  o u r  d is c u s s io n s ,  I r e fe r e n c e d  yo u  to the  

L a M o u re a u x  case w h ic h  c re a te s  d i f f i c u l t y  w i t h  r e g a r d  to d is p a tc h  and
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t r a in in g  u p  o f  le s s e r  q u a l i f ie d  p i lo t s .  T h e  c i ta t io n  fo r  th a t  is 

L a M o u re a u x  v .  To tem  Ocean T r a i l e r  E x p r e s s , 651 P . 2d 839 (A la s k a  

1982).

Y ou  h a ve  a sked  how SEAP v ie w s  th e  a d v ic e  o f  Paul K i r c h n e r  on 

b e h a l f  o f  th e  A m e r ic a n  P i lo t  A s s o c ia t io n  to  th e  OM B. B o th  m y s e l f  and  

m y c l ie n ts  a re  in  fu l l  a c c o rd  w i th  th e  p o in ts  he  makes and a re  e x t r e m e ­

ly  p leased  to h a ve  these  s h o r tc o m in g s  p o in te d  o u t  b y  someone rem ote  

f ro m  th e  A la s k a  p i lo ta g e  scene .

S in c e r e ly ,

Z IE G L E R , C L O U D Y ,  K IN G  S PETERSON

c c :  Paul G . K i r c h n e r ,  E sq .
K u r r u s  & K i r c h n e r ,  P. C .
1055 Thom as J e f fe rs o n  S t r e e t ,  N . W. 
W a s h in g to n ,  D . C .  20007

James D . G i lm o re ,  E sq .
G ilm o re  S Fe ldm an
310 K S t r e e t ,  S u i te  308
A n c h o r a g e ,  A la s k a  99501
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July 27, 1990

Mr. C.L. Cloudy 
Ziegler, Cloudy, King &
Peterson 
301 Bawden Street 
Ketchikan, Alaska 99901

Dear Mr. Cloudy:

Thank you for your recent letter and materials concerning

the State of Alaska's review of its pilotage laws.

You have suggested that the APA might be able to offer some

input on the matter of liability limitation in general and the

dual tariff system and master-servant relationship issues in

particular. I am not sure that the APA has a formal position on

those subjects, but I am happy to provide my own views and

research, as follows.

According to our information and research, five states 

(Washington, Oregon, Louisiana, Texas and South Carolina) have 

adopted some form of limited liability/exculpatory provisions in 

their pilotage statutes. Copies of these statutory provisions are 

enclosed. Pilots in other states claim similar protection through

PILOT LIABILITY LIMITATION GENERALLY
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pilot commission regulations, tariff provisions or contract 

language in pilotage tickets or source forms. The enforceability 

of such non-statutory liability limiting mechanisms is question­

able. See, e.g. Gulf Towing Co. Inc. v. Steam Tanker Amoco New 

York, 648 F. 2d 242 (5th Cir. 1981); Getty Refining and Manufac­

turing Co. v. Puerto Rico Ports Authority, 531 F. Supp. 396 

(D.P.R. 1982). It is generally agreed that an enforceable limi­

tation of pilot liability and corresponding vessel owner respon­

sibility for third party claims requires either specific statutory 

direction or circumstances or practices that would indicate a 

knowing and voluntary acceptance by the vessel owner in a non- 

compulsory pilotage setting, United States v. SS President Van 

3uren, 490 F. 2d 504 (9th Cir. 1973).

The trend is definitely in favor of liability limitation for 

pilots. In addition to the five states that already have it, 

several others are considering it. I would expect that three or 

four more states will adopt limited liability provisions within 

the next thre® years.

Although a detailed discussion of the arguments in support 

of limiting pilot liability is beyond the scope of this letter,

I should mention some of the reasons why the trend has developed 

over the last few years. In the past, pilots were rarely sued.

As self-employed, independent contractors, they were thought to



M r. C .L . C lo u d y
J u ly  27, 1990
Page T h re e

be judgment proof. Although a potential damage award against an 

individual pilot is still of dubious value today, pilots are 

nevertheless being named in suits with increasing frequency, often 

where recovery from the pilot is clearly not the objective of the 

plaintiff. It is virtually automatic now that in any marine acci­

dent, if a pilot was aboard, he will be a named defendant in one 

or more lawsuits. Usually, the legal fees alone are beyond the 

limited resources of the pilot. As a result, pilots today confront 

the reality that every time they board a vessel, they face the 

prospect of financial ruin, regardless of how well they perform 

their services. That situation does not promote better, safer 

pilotage or provide any other benefit to a state or its citizens.

In every place where a pilot liability limitation statute 

has been adopted, the shipping industry has supported it. Vessel 

owners and operators have made the judgment that it is in their 

economic interest to have liability shifted from the pilot to the 

vessel and its owner and operator. Standard marine hull and P&I 

insurance policies have always covered loss or damage due to pilot 

negligence. Assuming that pilotage rates would have to reflect 

either the cost of meaningful liability insurance for the pilot 

(such insurance, in fact, is not available) or the financial risks 

to the pilot of the uninsured liability, it is economically inef­

ficient for a vessel to pay such rates when its own insurance 

already provides coverage at little or no additional cost.
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DIFFERENT FORMS OF LIABILITY LIMITATION

Limited liability statutes take several forms. The first 

state to adopt limited liability was Oregon. In 1959, that state 

enacted the dual rate system that you describe. At the current 

time, it is the only state with that type system, which offers 

the vessel the option of two rates. The higher rate would include 

the cost to the pilot of obtaining reasonable trip insurance cov­

ering the pilot's potential liability for that pilotage assignment. 

Alternatively, a vessel may elect a lower rate. In return for the 

lower rate, the vessel agrees not to assert any personal liability 

against the pilot or pilot association and to defend, indemnify 

and hold harmless the pilot and his association from third party 

claims. Additionally, each pilot must obtain a surety bond in 

the amount of $250, which amount is the exclusive, total limit of 

a pilot's liability to third parties unless the act or omission 

was in connection with the pilotage of a vessel electing to pay 

the higher rate. Or. Rev. Stat. §§776.510.540 (1989).

In 1981, the State of Washington adopted a dual r'te system 

virtually identical to that of Oregon. That statute was replaced 

in 1986, however, by a simple statement that a pilot's liability 

for damages or loss occasioned by the pilot's errors, omissions, 

fault, etc. in the performance of pilotage services, will not
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exceed $5,000 except in the case of willful misconduct or gross 

negligence. The Washington statute also declares, as does the 

Oregon statute, that the vessel and its owner and operator are 

liable to third parties for the pilot's negligence. Wash. Rev. 

Code §88.16.118 (1989 Pocket Part).

In 1988, South Carolina adopted a statute virtually identical 

to Washington's. S.C. Code Ann. §§54-15-350, -360 (Law. Co-op. 

1989 Pocket Part). A similar, simple limit on liability was en­

acted for pilots in Houston (Harris County), Texas in 1987, al­

though the limit there is $1,000. Tex. Stat. Ann. art. 8280a 

(Vernon Pamphlet, 1990). In 1989, identical limitations were 

provided for pilots in Galveston, Freeport (Brazoria County), and 

the Sabine River (Jefferson and Orange Counties), ic[, arts. 8280b- 

8280d. The Texas statutes differ from those of South Carolina, 

Washington and Oregon in that they do not contain the declaration 

of a master-servant relationship, which you have mentioned and 

which is discussed below. They do, however, state that the 

vessel and its owner and operator are liable to third parties for 

a pilot's negligence.

Louisiana has taken a somewhat different approach. Pilots 

operating between Pilottown and New Orleans on the Mississipi 

River (the Crescent River Pilots) are covered by a provision added 

to their pilotage statute in 1986 stating that any person seeking
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to hold a pilot liable for damages or loss occasioned by 

the pilot's error, omission, fault or neglect must prove by clear 

and convincing evidence that the damages arose from the pilot's 

gross negligence or willful misconduct. •/. Stat Ann. §34:1011 

(1990 Pocket Part). This standard of care/liability exclusion 

was extended to the other two groups of pilots operating on the 

Mississippi River in 198S. Id_ §§ 34:966 (Associated Branch [Bar] 

Pilots), 34:1005 (New Orleans - Baton Rouge Pilots).

ANALYSIS OF THE DIFFERENT FORMS OF LIABILITY LIMITATION

Although I understand that you have been discussing the dual­

rate system with the Alaska OMB, it is my opinion that the Washing­

ton, South Carolina, and Texas model may be the preferable limita­

tion of liability mechanism. To me, the Oregon statute has trou­

bling features that are the product of the legal uncertainties 

attendant to that "first generation" experiment in liability limita­

tion and of tha unique circumstances surrounding its adoption and 

subsequent revisions.

The dual rate system created in the statute is somewhat illu­

sory. It was designed to impart at least the appearance of consid- 

deration and bargaining to the "agreement" required in the statute 

by which a vessel and its owner and operator assumes the risks of 

the pilot's negligence. The unseated belief was that, in fact, no
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vessel would elect the higher rate. It is ray understanding that 

the pilots have contracted with an insurer who will offer trip 

insurance but that such trip insurance has only been purchased in 

a handful of instances over the years involving, vessels (primarily 

drydocks) that do not regularly engage in shipping activities and 

that do not have their own P&I insurance. Those vessels purchased 

the trip insurance as an alternative to their own P&I policy. They 

paid a very high premium that was acceptable only because it was 

the only insurance carried. That was not the circumstance envi­

sioned by the statute.

The Oregon statute also has a number of declarations, charac­

terizations and certain repeated phrases designed to bolster the 

sense that the vessel's waiver of claims against the pilot and its 

indemnification of the pilot are either freely assumed or are 

derived from the employment of the pilot rather than from the 

statutory mandate. I question the need for these items and am 

concerned that they may have unwanted consequences in other, non­

liability areaa. The master-servant predicate that you have men­

tioned is one example. Another would be the statement that "the 

services of any individual pilot...have been voluntarily accepted 

and are voluntarily rendered pursuant to the election authorized 

by ORS 776.510." Although a similar statement in a municipal 

tariff was found by the court in United States v. President Van
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Buren, supra, to be a significant factor supporting the enforce­

ability of immunity provisions in the tariff, I am not sure, as 

discussed below, that such language is necessary for the validity 

of a statutory provision.

Additionally, the statute reflects the view that noncompulsory 

pilotage is also essential to the enforceability of the dual rate 

system. When the Oregon statute was first enacted in 1959, the 

state did not have a compulsory pilotage law. In 1973, however, 

the state adopted a compulsory pilotage requirement. A number of 

observers, including the late Alex Parks, the author of the 1959 

statute as well as the treatise, The Law of Tug, Tow, and Pilotace, 

felt that the switch to compulsory pilotage eviscerated the theory 

of voluntary election on which the dual rate system depended.

Parks discussed this subject in the 1982 edition of his treatise, 

pages 1035-1039 (copy enclosed). I should caution that Parks' 

views expressed there were naturally affected by his authorship 

of the 1959 legislation, a fact not disclosed in the treatise.

Ironically, by 1982 Parks had taken the position that a mone­

tary limit on pilot liability, without the dual rate mechanism, 

could survive legal challenges, even in a compulsory pilotage set­

ting, so long as it was presented as deriving from a state's au­

thority to maintain reasonable pilotage fees. He suggested a 9250
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limit with the requirement that each pilot post a bond in that, 

amount.

The uncertainties resulting from the 1973 compulsory pilotage 

requirement were addressed in 1983 amendments to the Oregon 

statute. At the urging of the Columbia River Pilots, the compul­

sory pilotage provision was replaced by one that allows a ship to 

decline to take a state pilot upon payment of 3/4 of the otherwise 

applicable pilotage fee. At the urging of the Columbia River Bar 

Pilots, however, the $250 liability limit/bond requirement suggested 

by Parks was also adopted. Whatever the relative merits of a dual 

rate system versus a simple liability limit may be, the presence 

of both in the same statute would seem to present additional quest- 

tions and concerns.

It is not clear to me that non-compulsory pilotage is essen­

tial to the validity of a dual rate system. If it is, that would 

be an important factor favoring a liability limit instead. The 

prevailing view today is that a "take or pay" pilotage requirement, 

such as that presently used in Oregon and a few other states, is 

no longer an acceptable substitute for a clear, affirmative 

pilotage requirement. This is a subject to which the APA and 

this firm have devoted substantial attention in the past year.

It cannot be adequately covered in this letter. I should mention, 

however, that the Coast Guard has expressed the belief that "take
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or pay" provisions and certain other perceived shortcomings in 

the language of some state pilotage requirements are a serious 

problem. This assessment may not be justified by the facts. Neve: 

theless, the Coast Guard's view and the potential for a federal 

"remedy" must be acknowledged. For that and other reasons, a num­

ber of states are currently reviewing the language of their pilot- 

tage requirements to sec if they can be expanded and strengthened.

I would hate to see a state move in the opposite direction.

A liability limitation of the type adopted by Washington, 

South Carolina, and Texas has obvious advantages over a dual rate 

system. It is more simple and direct. Also, because such a limi­

tation is not based on a theory of voluntary election by the ves­

sel owner, compulsory pilotage should not be a problem.

Of course, the concern with a liability limitation is with 

its enforceability and constitutionality. The courts tend to 

look with disfavor on efforts to shield professionals and others 

from the cona«quences of their own negligence. Nevertheless, 

there are manjf forms and types of liability limitation that not 

only pass constitutional and judicial scrutiny but are in the 

public interest as well.

The important consideration in this area is that innocent 

people who have suffered damage through the actions of others must 

be able to secure compensation for that damage. So long as an
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injured party's right to recover for damages from some source is 

not jeopardized, the placement of liability can be treated as 

essentially an economic matter. Shifting liability from one party 

to another occurs frequently whether by law or by private contract. 

For example, a standard ship repair contract will require the vessel 

owner to waive consequential and incidental damages arising out of 

faulty workmanship and to indemnify the shipyard against third 

party claims arising out of the yard's performance of the repair 

work, even claims involving negligence by the yard. This, is 

acceptable to a vessel owner, in most cases, because it is much 

cheaper to have the vessel's insurance cover those claims. As 

with a pilotage assignment, the potential damages and the resulting 

cost of insuring against the damages would far outweigh the value 

of the repair job if the yard were to assume liability for its 

negligence.

I believe that it is a legitimate exercise of state power to 

limit a pilot's liability. It is a rational feature of a comprehen­

sive system des igned  to assure that an adequate number of well- 

trained pilots are available to handle all vessels moving in the 

state's waters and that pilotage rates are maintained at reasonable 

levels.

A statutory limitation should have the following features, 

each of which can be found in one or more of the existing statutes:
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1. a statement of legislative findings and intent justifying 
the limitation;

2. a clear, simple, monetary limitation;

3. an exlusion from the limitation for wanton and reckless 
acts (the use of the term "gross negligence should be 
avoided if possible); and

4. a statement that the vessel, its owner and operator remain 
liable for damage or loss occasioned by the vessel as a 
result of any act by the pilot in the performance of his 
pilotage duties.

An additional consideration in this area is that the limi­

tation should not only fix the pilot's potential liability for 

damages, it should provide a disincentive for suing the pilot or 

otherwise protect the pilot from the staggering legal fees that 

accompany these types of suits. I have no specific recommendations 

on that point, although I am familiar with many of the ideas and 

suggestions from various pilot attorneys and other interested 

observers. The state statutes enclosed handle this in different 

ways. For example, the Oregon and Texas statutes provide that in 

the event that a pilot is named in a suit for which the limitation 

would be applicable, the pilot can pay the limitation amount into 

the court and have the proceeding dismissed as to him.

Finally, I must acknowledge that the law in this area is 

neither extensive nor certain. No case of which I am aware has 

directly addressed the enforceability or validity of any of the 

five limitation statutes. The liability exclusion in the Oregon
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statute was applied in the well-known HALCOUSSI case, Olympia 

Sauna Compania S.A. v United States, 604 F Supp. 1297 (D. Or.

1984). To my knowledge, the validity of the liability exclusion 

in that statute was not challenged, however, I have also been 

told that the Louisiana (Crescent R i v e r ) standard of care statute 

was determined by a court to be procedural rather than substantive 

and was applied to an accident that occured prior to the enactment 

of the statute.

While there is no case that can be cited as directly upholding 

the enforceability of a liability limiting statute, I do think 

that the trend in adopting such statutes can be seen as reflecting 

a growing level of comfort in the legal and policy justifications 

for limiting pilot liability. Until such time as the courts give 

specific, contrary direction, this trend should continue.

Master/Servant Relationship and Liability Limitation

A declaration of a pilot's status as the servant of a ves­

sel and of its owner and operator is not common to all statutory

liability limitation schemes. The Texas statutes, for example, do

not contain any such declaration, although they do state that a

vessel its owner and operator are liable for the acts of a pilot.

Ironically, one state, California, has such a declaration but does 

not have liability limitation. C a l .  Harb. & Nav. Code §1134 (West
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1990 Cum. Pocket part).

I have never seen an explanation of why the master/servant 

declaration is in those statutes that have it. It is my belief, 

however, that they all, including the one in the California stat­

ute, can be traced back to the original 1959 Oregon dual rate stat­

ute. My impression is that it was considered as another feature

contributing to the enforceability of the liability limitation.

I would guess that Alex Parks took it from the standard "pilotage 

clause" in towing contracts. These clauses are used to apply the 

borrowed servant doctrine to the provision by a towing company of 

a docking pilot for a vessel. They typically state that when a 

docking pilot boards the vessel, he is the servant of the vessel 

and its owner and that the towing company will not be responsible 

for his actions. In contrast to liabililty exclusion/limitation 

clauses in pilotage tickets, "pilotage clauses" in towing contracts 

have been repeatedly upheld in court. Sun Oil Co. v. Dalzell, 287  

U.S. 291 (1932); see also, Parks, Law of Tug, Tow and Pilotage, 

1057-1065.

Whatever the reason for including the master-servant pro­

vision in the Oregon statute, I believe that the other states 

simply copied it without a great deal of thought.

In the case of the 1959 Oregon statute, the master-servant 

provision did not make a change in law. As you know the



d c  ^ /fc x c A s ie * '

Mr. C.L. Cloudy 
July 27, 1990 
Page Fifteen

traditional maritime principle is that in a non-compulsory pilotage 

setting, the ship is liable ^n rem and the shipowner is liable in 

personem for the negligence of a pilot. The theory is that the 

pilot in those cases is a voluntarily hired employee of the vessel 

and its owner or operator, and, under the rule of respondeat 

superior, the owner or operator is responsible for damages caused 

by the pilot's negligence just as much as they would be for any 

member of the crew. See, e.g. Homer Ramsdell Trans Co. v. Compaanie 

Generale Transatlantique, 128 U.S. 406, (1901); California v.

Norfolk, 435 F. Supp 1039 (N.D. Cal. 1978). Since Oregon had a 

non-compulsory pilotage system in 1958, the statutory recitation 

that the pilot is the servant of the vessel and its owner and 

operator would have merely codified existing maritime law.

In the case of compulsory pilotage, the pilot is deemed an 

independent contractor. There is no master-servant relationship 

between the vessel owner and operator, on the one hand, and the 

pilot, on the other. As a consequence, the vessel owner or oper­

ator is not personally liable for damage caused by the pilot's 

negligence. People of California v. Italian Motorship Ilice, 534 F. 

2d 836 (9th Cir. 1976); Matteria v. Commercial Cable Co., 137 F. 

Supp. 472 (S.D.M.Y. 1956); New York Dock Co. v. New York and 

Cuba Mail S.S. Co., 1931 A.M.C. 1349, aff'd. 1932 A.M.C. 1984 

(N.Y. Sup. Ct.) In compulsory pilotage, the vessel, however, is
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liable in rent for damages caused by the negligence of the pilot. 

The China v. Walsh, 74 (J.S. (7 Wall.) 53,19 L. Ed. 67 

(1868). The Barnstable. 181 U.S. 464 (1900).

Washington, California (San Francisco Bay only), South Caro­

lina, and Louisiana all have compulsory pilotage.' As a conse­

quence, it would appear that the master-servant declarations in 

their statutes make a substantive change of law. I have expressed 

previously, however, my own opinion that a statement extending 

liability for a pilot's negligence to a vessel and its owner and 

operator is a desirable and perhaps necessary feature of a system 

for limiting a pilot's liability. A substantive change of law 

to accomplish that would therefore be required by statute in 

compulsory pilotage states.

Vt seems to me that such a statutory change need not be in 

the form of a declaration of a master-servant relationship. A 

direct statement of vessel owner and operator liability without 

the master-servant language, such as that found in the Texas 

statutes, should be sufficient. There are some unfortunate, 

non-legal conawquences to declaring a pilot to be a servant of the 

vessel and its owner and operator. Wherever possible, both the 

state and the pilots should be careful to promote the importance 

of the state pilot's independence of the vessel and its owner.

When a state pilot boards a vessel, his primary obligation is to



M r. C . L .  C l o u d y  
J u l y  2 7 ,  1990  
P a g e  S e v e n t e e n

p r o t e c t  t h e  s t a t e ,  i t s  c i t i z e n s  and i t s  e n v i r o n m e n t .  Any u n n e c e s ­

s a r y  d i m i n u t i o n  o f  t h e  s t a t e  p i l o t ' s  s t a t u s  s h o u l d  be  a v o i d e d .

F e d e r a l  L e g i s l a t i o n  A f f e c t i n g  V e s s e l  O w n e r / O p e r a t o r  
L i a b i l i t y  f o r  P i l o t  N e g l i g e n c e

An i s s u e  t h a t  h a s  n o t  y e t  b e e n  c o n s i d e r e d  i n  a n y  d e p t h ,  t o  

my k n o w l e d g e ,  i s  t h e  e f f e c t  t h a t  t h e  f e d e r a l  o i l  s p i l l  l i a b i l i t y  

a n d  p r e v e n t i o n  l e g i s l a t i o n  may h a v e  on l i a b i l i t y  f o r  p i l o t  n e g ­

l i g e n c e .  T h a t  l e g i s l a t i o n  w i l l  s o o n  be  c o m p l e t e d .  I t  w i l l  p r o v i d e  

t h a t  a v e s s e l  o w n e r  and o p e r a t o r ,  an d p e r h a p s  t h e  o w n e r  o f  t h e  

c a r g o ,  w i l l  be  l i a b l e ,  up t o  t h e  l i m i t s  s e t  i n  t h e  b i l l ,  f o r  

d a m a g e s  fro m  o i l  s p i l l s  c a u s e d  by t h e  v e s s e l  o w n e r  o r  o p e r a t o r ,  

i t s  e m p l o y e e s ,  a g e n t s ,  a n d  o t h e r s  i n  a " c o n t r a c t u a l  r e l a t i o n s h i p ,  

e x i s t i n g  d i r e c t l y  o r  i n d i r e c t l y ,  w i t h  t h e  ( v e s s e l  o w n e r  o r  o p e r ­

a t o r ] . "  A l t h o u g h  t h e  q u e s t i o n  h a s  n o t  b e e n  a d d r e s s e d  d u r i n g  c o n ­

s i d e r a t i o n  o f  t h e  b i l l s  i n  C o n g r e s s ,  I w o u l d  a s s u m e  t h a t  a p i l o t ,  

c o m p u l s o r y  o r  n o n - c o m p u l s o r y ,  w o u l d  b e  t r e a t e d  a s  a p a r t y  i n  a 

c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  v e s s e l  o w n e r  o r  o p e r a t o r .

I f  t h a t  w i l l  i n d e e d  b e  t h e  c a s e ,  t h e  e f f e c t  o f  t h e  f e d e r a l  

l e g i s l a t i o n  w o u l d  be  t o  a s s u r e  a d e e p  p o c k e t  f o r  o i l  s p i l l  

d a m a g e s  c a u s e d  b y  t h e  a c t s  o f  a p i l o t .  As a c o n s e q u e n c e ,  t h e r e  

s h o u l d  be e v e n  l e s s  h e s i t a n c y  o v e r  e x c l u d i n g  o r  l i m i t i n g  a p i l o t ' s  

l i a b i l i t y .  R e t a i n i n g  p i l o t  l i a b i l i t y  w o u l d  p r o v i d e  no b e n e f i t  t o



<§l C & fic A n e * ’

Mr, C . L .  C l o u d y  
J u l y  2 1 ,  1990  
P a g e  E i g h t e e n

t h e  p u b l i c  i n  t e r n s  o f  p r e s e r v i n g  u s e f u l  s o u r c e s  f o r  c o m p e n s a t i o n .  

O n c e  v e s s e l  o w n e r s  a r e  made r e s p o n s i b l e  f o r  a p i l o t ' s  a c t s  b y  

t h i s  l e g i s l a t i o n /  I am s u r e  t h a t  t h e y  w o u l d  much r a t h e r  h a v e  

r e s t r a i n e d  p i l o t a g e  f e e s  t h a n  p a y  h i g h e r  f e e s  r e q u i r e d  t o  c o v e r  a 

p i l o t ' s  p o t e n t i a l  l i a b i l i t y .

I hope t h a t  t h i s  i n f o r m a t i o n  an d t h e s e  v i e w s  a r e  h e l p f u l .

P a u l  G .  K i r c h n e r

E n c l o s u r e s
P G K / a e s
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116 Gold Street Juneau, Alaska 99801 (907) 586-3107 FAX 586-1001

MEMORANDUM

January 28,1994 Sent via fax
1 page total

To: Lynda Giguere

From: Joe Kyle

Subj: Tariff Write Up for Marine Pilot Act

Lynda, attached language is "legal" version of what industry and the following pilot 
associations (pending, but SWAPA is a tentative yes, and we do not expect any 
problems with AMP, WAPA, KPA, or ACP — SEAPA is a potential problem)) can live 
with, assuming we need tariff language in the Marine Pilot Act to replace the sunset 
provision.

This information is provided so you and Rep Hudson have a general idea of how most 
of the pilots and industry believe the tariff should be handled in the Act.

We're working hard for problem resolution between industry and SEAPA in southeast 
Alaska . . .  trying to get everyone on the same timetable is our problem at present. I'm 
optimistic . . .  to repeat, Rep Hudson's letter to all concerned is very appropriate (and 
should help the process).
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NEW S E CT IO N S  I N  MARINE PILOTAGE ACT

S e c .  0 8 . 6 2 . 0 5 5 .  R a t e s  a n d  R a t e  D e t e r m i n a t i o n s ,  ( a )  A p i l o t  
o r g a n i z a t i o n  r e c o g n i z e d  b y  t h e  b o a r d ,  a c t i n g  on b e h a l f  o f  i t s  
m em be rs ,  s h a l l ,  f r o m  t i m e  t o  t i m e  b u t  n o t  mor e t h a n  o n c e  d u r i n g  
a n y  1 2 - m o n t h  p e r i o d ,  p r e p a r e  a n d  f i l e  w i t h  t h e  b o a r d  a s e t  o f  
r a t e s  a p p l i c a b l e  t o  t h e  p r o v i d i n g  o f  p i l o t a g e  s e r v i c e s  b y  i t s  
m e m b e r s .  T h e  f i l e d  s e t  o f  r a t e s  s h a l l  i n c l u d e  a c o m p l e t e  
l i s t i n g  o f  a l l  c h a r g e s  i m p o s e d  b y ,  a n d  a m o u n t s  d u e ,  i t s  members  
i n  c o n s i d e r a t i o n  f o r  p r o v i d i n g  p i l o t a g e  s e r v i c e s .  T h e  i n i t i a l  
s e t  o f  r a t e s  s h a l l  b e  f i l e d  w i t h i n  t h i r t y  ( 3 0 )  d a y s  a f t e r  t h e  
e f f e c t i v e  d a t e  o f  t h i s  s e c t i o n .  F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  a  
s e t  o f  r a t e s  f i l e d  w i t h  t h e  b o a r d  s h a l l  b e c o m e  e f f e c t i v e  t h i r t y  
(3 0 )  d a y s  a f t e r  t h e  r e c e i p t  t h e r e o f  b y  t h e  b o a r d  a n d  s h a l l  
r e m a i n  i n  e f f e c t  u n t i l  t h e  d a t e  w h i c h  i s  t h i r t y  ( 3 0 )  d a y s  a f t e r  
t h e  r e c e i p t  b y  t h e  b o a r d  o f  a r e p l a c e m e n t  s e t  o f  i  a t e s , e x c e p t  
t h a t  t h e  i n i t i a l  s e t  o f  r a t e s  s h a l l  b e  d e e m e d  t o  b e  i n  e f f e c t  a s  
o f  t h e  l a t e r  o f  J u l y  1 ,  1 9 9 4  o r  t h e  e f f e c t i v e  d a t e  o f  t h i s
s e c t i o n ,  e v e n  i f  f i l e d  s u b s e q u e n t  t h e r e t o .

( b )  A p i l o t  o r g a n i z a t i o n  r e c o g n i z e d  b y  t h e  b o a r d ,  a c t i n g  on  
b e h a l f  o f  i t s  m em be rs ,  may e n t e r  i n t o  a g r e e m e n t s  w i t h  o w n e r s ,  
o p e r a t o r s ,  m a n a g e r s  o r  a g e n t s  o f  v e s s e l s  s p e c i f y i n g  t h e  r a t e s  
t h a t  w i l l  b e  c h a r g e d  f o r  p i l o t a g e  s e r v i c e s  p r o v i d e d  b y  i t s  
members t o  s u c h  o w n e r s ,  o p e r a t o r s ,  m a n a g e r s  o r  a g e n t s .  R a t e s  
p r o v i d e d  f o r  i n  s u c h  a g r e e m e n t s  n e e d  n o t  b e  u n i f o r m  a s  t o  a l l  
v e s s e l s  t o  w h i c h  t h e  members p r o v i d e  p i l o t a g e  s e r v i c e s  n o r  a r e  
t h e y  r e q u i r e d  t o  b e  t h e  same a s  t h e  r a t e s  t h e n  i n  e f f e c t  u n d e r
( a )  o f  t h i s  s e c t i o n .  A n y  r a t e  d e t e r m i n a t i o n  b y  t h e  b o a r d  u n d e r  
t h i s  s e c t i o n  o r  b y  an a r b i t r a t o r  u n d e r  AS 0 8 . 6 2 . 0 6 0  s h a l l  h a v e  
no i m p a c t  on  t h e  e n f o r c e a b i l i t y  o f  s u c h  a g r e e m e n t s .

( c )  I f  a p i l o t  o r g a n i z a t i o n  i s  u n a b l e  t o  e n t e r  i n t o  an  
a g r e e m e n t  o f  t h e  t y p e  r e f e r r e d  t o  i n  ( b )  o f  t h i s  s e c t i o n  w i t h  an  
o w n e r ,  o p e r a t o r ,  m a n a g e r  o r  a g e n t :

( 1 )  t h e  f a c t  t h a t  no a g r e e m e n t  h a s  b e e n  e n t e r e d  i n t o  
s h a l l  n o t  r e l i e v e  t h e  v e s s e l  o f  s u c h  o w n e r ,  o p e r a t o r ,  m a n a g e r  
o r  a g e n t  o f  i t s  o b l i g a t i o n s  u n d e r  AS 0 8 . 6 2 . 1 6 0  n o r  s h a l l  i t  
r e l i e v e  t h e  members o f  t h e i r  o b l i g a t i o n  t o  p r o v i d e  p i l o t a g e  
s e r v i c e s  t o  s u c h  v e s s e l ;

( 2 )  t h e  r a t e s  c h a r g e d  b y  t h e  m e m b e r s ,  a n d  p a y a b l e  b y  t * e  
o w n e r ,  o p e r a t o r ,  m a n a g e r  o r  a g e n t ,  f o r  p i l o t a g e  s e r v i c e s  
a c t u a l l y  p e r f o r m e d ,  s h a l l  b e  t h e  r a t e s  i n  e f f e c t  u n d e r  ( a )  o f  
t h i s  s e c t i o n  a t  t h e  t i m e  t h e  p i l o t a g e  s e r v i c e s  w e r e  a c t u a l l y  
p e r f o r m e d  o r  s u c h  l e s s e r  r a t e s  a s  may b e  d e t e r m i n e d  b y  t h e  
m a r i n e  ‘p i l o t  o r g a n i z a t i o n ,  s u b j e c t  t o  r e f u n d  a s  p r o v i d e d  i n
( a )  o f  t h i s  s e c t i o n ,  e x c e p t  t h a t  a  m a r i n e  p i l o t  o r g a n i z a t i o n  
may n o t  f i l e  a s e t  o f  r a t e s  u n d e r  ( a )  o f  t h i s  s e c t i o n  f o r  t h e  
p u r p o s e  o f  p l a c i n g  u n r e a s o n a b l e  e c o n o m i c  p r e s s u r e  on an  
o w n e r ,  m a n a g e r ,  o p e r a t o r  o r  a g e n t  t o  e n t e r  i n t o  an a g r e e m e n t  
u n d e r  ( b )  o f  t h i s  s e c t i o n  i n  l i e u  o f  s e e k i n g  a  r a t e

1
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( 3 )  t h e  o w n e r ,  o p e r a t o r ,  m a n a g e r  o r  a g e n t  may ,  no l a t e r  
t h a n  t h i r t y  (3 0 )  d a y s  a f t e r  t h e  p i l o t a g e  s e r v i c e s  h a v e  b e e n  
p r o v i d e d ,  p e t i t i o n  t h e  b o a r d  f o r  a r a t e  d e t e r m i n a t i o n  u n d e r  
t h i s  s e c t i o n  b y  f i l i n g  a  r a t e  d e t e r m i n a t i o n  p e t i t i o n  w i t h  t h e  
b o a r d  a n d  s e r v i n g  a  c o p y  o f  t h e  p e t i t i o n  on t h e  a p p r o p r i a t e  
m a r i n e  p i l o t  o r g a n i z a t i o n .  O n c e  a p e t i t i o n  i s  f i l e d ,  i t  i s  
n o t  n e c e s s a r y  f o r  t h e  o w n e r ,  o p e r a t o r ,  m a n a g e r  o r  a g e n t  t o  
f i l e  a d d i t i o n a l  p e t i t i o n s  a s  t o  s u b s e q u e n t  p i l o t a g e  s e r v i c e s  
p e r f o r m e d  u t i l i z i n g  t h e  same r a t e s  t h a t  a r e  t h e  s u b j e c t  o f  
t h e  f i l e d  p e t i t i o n .  T h e  r a t e  d e t e r m i n a t i o n  made u n d e r  t h i s  
s e c t i o n  o r  b y  a r b i t r a t i o n  u n d e r  AS 0 8 . 6 2 . 0 6 0  i n  r e s p o n s e  t o  
t h e  f i l e d  p e t i t i o n  s h a l l  a l s o  a p p l y  t o  s u c h  s u b s e q u e n t  
p i l o t a g e  s e r v i c e s ;  and

( 4 )  t h e  b o a r d  s h a l l  h a v e  a u t h o r i t y  t o  c o n s o l i d a t e  r a t e  
d e t e r m i n a t i o n  p e t i t i o n s  f i l e d  b y  d i f f e r e n t  o w n e r s ,  o p e r a t o r s ,  
m a n a g e r s  o r  a g e n t s  i f  t h e  p e t i t i o n s  p r e s e n t  common i s s u e s .  
F u r t h e r m o r e ,  t w o  o r  more o w n e r s ,  o p e r a t o r s ,  m a n a g e r s  o r  
a g e n t s  may f i l e  a j o i n t  r a t e  d e t e r m i n a t i o n  p e t i t i o n  s o  l o n g  
a s  t h e  v e s s e l  o f  a t  l e a s t  o n e  p e t i t i o n e r  h a s  r e c e i v e d  
p i l o t a g e  s e r v i c e s  w i t h i n  t h e  p r e c e d i n g  t h i r t y  ( 3 0 )  d a y s .  
O n c e  a  j o i n t  p e t i t i o n  i s  f i l e d ,  i t  i s  n o t  n e c e s s a r y  f o r  a n y  
o f  t h e  p e t i t i o n e r s  t o  f i l e  a d d i t i o n a l  p e t i t i o n s  a s  t o  
s u b s e q u e n t  p i l o t a g e  s e r v i c e s  p e r f o r m e d  u t i l i z i n g  t h e  same  
r a t e s  t h a t  a r e  t h e  s u b j e c t  o f  t h e  f i l e d  p e t i t i o n .  T h e  r a t e  
d e t e r m i n a t i o n  made u n d e r  t h i s  s e c t i o n  o r  b y  a r b i t r a t i o n  u n d e r  
AS 0 8 . 6 2 . 0 6 0  i n  r e s p o n s e  t o  t h e  f i l e d  p e t i t i o n  s h a l l  a l s o  
a p p l y  t o  s u c h  s u b s e q u e n t  p i l o t a g e  s e r v i c e s .

( d )  I f  an o w n e r ,  o p e r a t o r ,  m a n a g e r  o r  a g e n t  t i m e l y  
p e t i t i o n s  t h e  b o a r d  u n d e r  ( c )  o f  t h i s  s e c t i o n ,  t h e  b o a r d ,  o r  i f  
t h e  p a r t i e s  a g r e e  t o  s u b m i t  t h e  d i s p u t e  t o  a r b i t r a t i o n  u n d e r  AS 
0 8 . 6 2 . 0 6 0 ,  t h e n  t h e  a r b i t r a t o r ,  s h a l l  d e t e r m i n e  w h e t h e r  t h e  
r a t e s  c h a r g e d  w e r e  j u s t  a n d  r e a s o n a b l e .  T he  b o a r d  o r  
a r b i t r a t o r ,  a s  t h e  c a s e  may b e ,  s h a l l  make a f i n a l  d e t e r m i n a t i o n  
i n  r e s p o n s e  t o  a  r a t e  d e t e r m i n a t i o n  p e t i t i o n  w i t h i n  180 d a y s  
a f t e r  t h e  r e c e i p t  t h e r e o f  b y  t h e  b o a r d ,  e x c e p t  t h a t  i f  t h e  
d i s p u t e  h a s  b e e n  s u b m i t t e d  t o  m e d i a t i o n  u n d e r  AS 0 8 . 6 2 . 0 6 0 ,  t h e  
1 8 0 - d a y  p e r i o d  s h a l l  n o t  b e g i n  t o  r u n ,  n o r  s h a l l  t h e  b o a r d  b e  
r e q u i r e d  t o  make a r a t e  d e t e r m i n a t i o n  i n  r e s p o n s e  t o  t h e  
p e t i t i o n ,  u n t i l  o n e  o r  b o t h  p a r t i e s  n o t i f y  t h e  b o a r d  t h a t  i t  i s  
u n w i l l i n g  t o  p r o c e e d  w i t h  t h e  m e d i a t i o n .  I f  t h e  b o a r d  o r  
a r b i t r a t o r  d e t e r m i n e s  t h a t  t h e  r a t e s  c h a r g e d  w e r e  i n  e x c e s s  o f  
w h a t  t h e  b o a r d  o r  a r b i t r a t o r  d e t e r m i n e s  t o  b e  j u s t  a n d  
r e a s o n a b l e ,  t h e  p i l o t  o r g a n i z a t i o n  s h a l l  p r o m p t l y  a n d ,  i n  a n y  
e v e n t  w i t h i n  t h i r t y  (3 0 )  d a y s  a f t e r  a d e t e r m i n a t i o n  b y  t h e  b o a r d  
o r  a r b i t r a t o r ,  a s  t h e  c a s e  may b e ,  r e f u n d  t o  t h e  o w n e r ,  
o p e r a t o r ,  m a n a g e r  o r  a g e n t  t h e  d i f f e r e n c e  b e t w e e n  w h a t  was p a i d  
a n d  w h a t  w as d e t e r m i n e d  b y  t h e  b o a r d  o r  a r b i t r a t o r  t o  b e  j u s t  
an d  r e a s o n a b l e .  T h e  p i l o t  o r g a n i z a t i o n  s h a l l  b e  r e s p o n s i b l e  f o r  
e f f e c t i n g  s u c h  r e f u n d  r e g a r d l e s s  o f  w h e t h e r  t h e  m o n i e s  p a i d  h a v e  
p r e v i o u s l y  b e e n  d i s t r i b u t e d  t o  i t s  m e m b e r s .

determination by the board under this section;
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( e )  I n  m a k i n g  a r a t e  d e t e r m i n a t i o n  u n d e r  t h i s  s e c t i o n  o r  
u n d e r  AS 0 8 . 6 2 . 6 0 0 ,  t h e  b o a r d  o r  a r b i t r a t o r  s h a l l  t a k e  i n t o  
a c c o u n t  t h e  f o l l o w i n g  f a c t o r s  t o g e t h e r  w i t h  s u c h  a d d i t i o n a l  
f a c t o r s  a s  t h e  b o a r d  m a y ,  b y  r e g u l a t i o n ,  d e t e r m i n e  t o  o e  
a p p r o p r i a t e :

( 1 )  h i s t o r i c a l  r a t e s  c h a r g e d  f o r  c o m p a r a b l e  p i l o t a g e  
s e r v i c e s  i n  t h e  s t a t e ;

( 2 )  c u r r e n t  r a t e s  c h a r g e d  f o r  c o m p a r a b l e  p i l o t a g e  
s e r v i c e s  i n  t h e  s t a t e  t o  o t h e r  o w n e r s , o p e r a t o r s , m a n a g e r s  
a n d  a g e n t s  b y  members  o f  a l l  r e c o g n i z e d  m a r i n e  p i l o t  
o r g a n i z a t i o n s ;

( 3 )  r a t e s  c h a r g e d  f o r  c o m p a r a b l e  p i l o t a g e  s e r v i c e s  o t h e r  
t h a n  i n  t h e  s t a t e ;

( 4 )  t h e  a c t u a l  t i m e  a b o a r d  t h e  v e s s e l ,  t i m e  e n g a g e d  i n  
p r e p a r i n g  t o  p r o v i d e  t h e  p i l o t a g e  s e r v i c e s ,  s e a s o n a l  and  
w e a t h e r  c o n d i t i o n s ,  a n d  r i s k s ;

( 5 )  t h e  r e a s o n a b l e  e x p e n s e s  i n c u r r e d  i n  p r o v i d i n g  t h e  
p i l o t a g e  s e r v i c e s  s u c h  a s  d i s p a t c h ,  t r a n s p o r t a t i o n ,  o v e r h e a d  
and  o t h e r  a s s o c i a t e d  e x p e n s e s ;  and

(6 )  t h e  f i n a n c i a l  i m p a c t  o f  p i l o t a g e  e x p e n s e s  o n  t h e  
o w n e r ,  o p e r a t o r  o r  m a n a g e r  o f  t h e  v e s s e l ,  e x c e p t  t h a t  t h i s  
f a c t o r  s h a l l  o n l y  b e  c o n s i d e r e d  i f  t h e  o w n e r ,  o p e r a t o r ,  
m a n a g e r  o r  a g e n t  p r o v i d e s  t o  t h e  b o a r d  o r  a r b i t r a t o r ,  a s  t h e  
c a s e  may b e ,  a l l  s u c h  f i n a n c i a l  i n f o r m a t i o n  a s  t h e  b o a r d  o r  
a r b i t r a t o r  s h a l l  r e a s o n a b l y  d e t e r m i n e  i s  n e c e s s a r y  f o r  
d e t e r m i n i n g  s u c h  i m p a c t .

A f t e r  t a k i n g  i n t o  a c c o u n t  s u c h  f a c t o r s ,  t h e  b o a r d  o r  a r b i t r a t o r ,  
a s  t h e  c a s e  may b e ,  s h a l l  d e t e r m i n e  j u s t  an d r e a s o n a b l e  r a t e s .  
F o r  t h e s e  p u r p o s e s ,  j u s t  a n d  r e a s o n a b l e  r a t e s  s h a l l  b e  t h e  r a t e s  
w h i c h  p r o v i d e  r e a s o n a b l e  c o m p e n s a t i o n  t o  t h e  p i l o t  g i v i n g  d u e  
c o n s i d e r a t i o n  t o  s u c h  f a c t o r s .

( f )  I n  m a k i n g  a r a t e  d e t e r m i n a t i o n  u n d e r  t h i s  s e c t i o n ,  t h e  
b o a r d  m ay ,  b u t  s h a l l  n o t  b e  o b l i g a t e d  t o ,  f a c i l i t a t e  t h e  
d e t e r m i n a t i o n  b y  r e q u e s t i n g  t h e  c o m m i s s i o n e r  o r  t h e  
c o m m i s s i o n e r ' s  d e s i g n e e ,  o r  o n e  o r  b o t h  p u b l i c  members o f  t h e  
b o a r d ,  o r  an i n d e p e n d e n t  t h i r d  p a r t y ,  t o  r e v i e w  t h e  p e t i t i o n  and  
make a r e p o r t  t o  t h e  b o a r d  w i t h  r e c o m m e n d a t i o n s .

( g )  D u r i n g  t h e  p e r i o d  w h i l e  t h e  b o a r d  i s  c o n s i d e r i n g  a r a t e  
d e t e r m i n a t i o n  p e t i t i o n ,  t h e  m a r i n e  p i l o t  c o o r d i n a t o r  s h a l l  b e  
a u t h o r i z e d  t o  u s e  s u c h  m e a ns  a s  h e  o r  s h e  s h a l l  deem a p p r o p r i a t e  
i n  o r d e r  t o  a s s i s t  t h e  p a r t i e s  i n  r e s o l v i n g  t h e i r  d i f f e r e n c e s  
f o r  t h e  p u r p o s e  o f  r e a c h i n g  a n  a g r e e m e n t  u n d e r  ( b )  o f  t h i s  
s e c t i o n ,  s o  a s  t o  r e s u l t  i n  t h e  w i t h d r a w a l  o f  t h e  r a t e  
d e t e r m i n a t i o n  p e t i t i o n .
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( 3 )  t h e  p r o v i s i o n s  o f  AS 0 8 . 6 2 . 0 5 5 ( e )  s h a l l  a p p l y  f o r  
p u r p o s e s  o f  t h e  s t a n d a r d  t o  b e  a p p l i e d ,  a n d  t h e  f a c t o r s  t o  
b e  c o n s i d e r e d ,  b y  t h e  a r b i t r a t o r ;  and

( 4 )  t h e  p r o v i s i o n s  o f  t h e  U n i f o r m  A r b i t r a t i o n  A c t ,  AS  
0 9 . 4 3 . 0 1 0  -  0 9 . 4 3 . 1 8 0  a p p l y  t o  a r b i t r a t i o n s  u n d e r  t h i s
s e c t i o n  i f  t h e y  do n o t  c o n f l i c t  w i t h  t h e  p r o v i s i o n s  o f  t h i s  
s e c t i o n .

( d )  I f  a d i s p u t e  i s  t o  b e  s u b m i t t e d  t o  m e d i a t i o n :

( 1 )  t h e  m a r i n e  p i l o t  c o o r d i n a t o r  s h a l l  s e n d  t o  b o t h  
p a r t i e s  a l i s t  o f  t h r e e  i n d i v i d u a l s  f r o m  t h e  l i s t  o f  
m e d i a t o r s ,  c h o s e n  a t  r a n d o m ,  t o g e t h e r  w i t h  b i o g r a p h i c a l  
i n f o r m a t i o n  on e a c h  i n d i v i d u a l .  T h e  m a r i n e  p i l o t  
c o o r d i n a t o r  s h a l l ,  b e f o r e  i n c l u d i n g  an i n d i v i d u a l  on t h e  
l i s t  s e n t  t o  t h e  p a r t i e s ,  c o n f i r m  t h a t  t h e y  a r e  w i l l i n g  t o  
s e r v e  a s  m e d i a t o r  a n d  d o  n o t  h a v e  a n y  c o n f l i c t  o f  i n t e r e s t .  
T h e  m a r i n e  p i l o t  c o o r d i n a t o r  s h a l l  t h e n  a s k  e a c h  p a r t y  t o  
s t r i k e  o n e  name f r o m  t h e  l i s t .  T h e  m e d i a t o r  s h a l l  b e  t h e  
i n d i v i d u a l  w h o s e  name was n o t  s t r u c k  b y  e i t h e r  p a r t y  o r  i f  
b o t h  p a r t i e s  s t r u c k  t h e  sa me name,  t h e n  o n e  o f  t h e  t w o  
r e m a i n i n g  i n d i v i d u a l s ,  a s  s e l e c t e d  b y  t h e  m a r i n e  p i l o t  
c o o r d i n a t o r ;

( 2 )  t h e  f e e s  a n d  e x p e n s e s  o f  t h e  m e d i a t o r  s h a l l  b e  p a i d  
o n e - h a l f  b y  t h e  p e t i t i o n e r ( s )  a n d  o n e - h a l f  b y  t h e  m a r i n e  
p i l o t  o r g a n i z a t i o n ,  w i t h  e a c h  p a r t y  b e a r i n g  i t s  own c o s t s  
i n c u r r e d  i n  c o n n e c t i o n  w i t h  t h e  m e d i a t i o n ;

( 3 )  t h e  m e d i a t o r ,  i n  c o n j u n c t i o n  w i t h  t h e  p a r t i e s ,  s h a l l  
e s t a b l i s h  a s c h e d u l e  a n d  p r o c e d u r e  f o r  c o n d u c t i n g  t h e  
m e d i a t i o n ;

( 4 )  i f  e i t h e r  p a r t y  s h o u l d ,  a t  a n y  t i m e ,  d e t e r m i n e  t h a t  
i t  i s  \ m w i l l i n g  t o  p r o c e e d  w i t h  t h e  m e d i a t i o n ,  t h a t  p a r t y  
s h a l l  n o t i f y  t h e  b o a r d  w h e r e u p o n  t h e  m e d i a t i o n  s h a l l  c e a s e ;  
a n d

( 5 )  i f ,  a s  a r e s u l t  o f  t h e  m e d i a t i o n ,  t h e  p a r t i e s  a r e  
a b l e  t o  r e a c h  an  a g r e e m e n t  o f  t h e  t y p e  r e f e r r e d  t o  i n  AS  
0 8 . 6 2 . 0 5 5 ( b )  a n d  r e s o l v e  t h e i r  d i s p u t e s  r e g a r d i n g  a m o u n t s  
p a i d  f o r  p i l o t a g e  s e r v i c e s  t h a t  w e r e  t h e  s u b j e c t  o f  t h e  r a t e  
d e t e r m i n a t i o n  p e t i t i o n ,  t h e  p a r t i e s  s h a l l  p r o m p t l y  n o t i f y  
t h e  b o a r d  w h e r e u p o n  no f u r t h e r  a c t i o n  w i l l  b e  r e q u i r e d  b y  
t h e  b p a r d  u n d e r  AS 0 8 . 6 2 . 0 5 5  w i t h  r e s p e c t  t o  t h e  r a t e  
d e t e r m i n a t i o n  p e t i t i o n .

costs incurred in connection with the arbitration;
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AMENDING EXISTING SECTIONS OF MARINE PILOTAGE ACT

A .  AS 0 8 . 6 2 . 0 1 0 : Amended a s  f o l l o w s  ( a d d i t i o n s  u n d e r l i n e d ) :

S e c .  0 8 . 6 2 . 0 1 0 .  C r e a t i o n  a n d  m e m b e r s h i p  o f  b o a r d .  T h e r e *  
i s  c r e a t e d  t h e  B o a r d  o f  M a r i n e  P i l o t s .  I t  c o n s i s t s  o f  t w o  
p i l o t s  l i c e n s e d  u n d e r  t h i s  c h a p t e r  who h a v e  b e e n  a c t i v e l y  
e n g a g e d  i n  p i l o t i n g  on v e s s e l s  s u b j e c t  t o  t h i s  c h a p t e r ,  t w o  
a g e n t s  o r  m a n a g e r s  o f  v e s s e l s  who a r e  a n d  r e m a i n  a c t i v e l y  
e n g a g e d  i n  o r d e r i n g  p i l o t s  f o r  v e s s e l s  s u b j e c t  t o  t h i s  
c h a p t e r ,  t w o  p u b l i c  membe rs i n  a c c o r d a n c e  w i t h  AS 0 8 . 0 1 . 0 2 5 ,  
and t h e  c o m m i s s i o n e r  o r  t h e  c o m m i s s i o n e r ' s  d e s i g n e e .  N o t  more  
t h a n  o n e  p i l o t  a n d  o n e  a g e n t  o r  m a n a g e r  s h a l l  b e  f r o m  a n y  o n e  
j u d i c i a l  d i s t r i c t .  A l l  members o f  t h e  b o a r d  s h a l l  b e  
r e s i d e n t s  o f  t h e  s t a t e .

B .  AS 0 8 . 6 2 . 0 4 0 ( a ) ( 1 ) : Amended a s  f o l l o w s  ( a d d i t i o n s  
u n d e r l i n e d ) :

( 1 )  p r o v i d e  f o r  t h e  m a i n t e n a n c e  o f  e f f i c i e n t  a n d  
c o m p e t e n t  p i l o t a g e  s e r v i c e  on t h e  i n l a n d  a n d  c o a s t a l  w a t e r  o f  
and a d j a c e n t  t o  t h e  s t a t e  t o  a s s u r e  t h e  p r o t e c t i o n  o f  
s h i p p i n g ,  t h e  s a f e t y  o f  human l i f e  a n d  p r o p e r t y ,  a n d  t h e  
p r o t e c t i o n  o f  t h e  m a r i n e  e n v i r o n m e n t ,  an d t o  p r o m o t e  m a r i t i m e  
commerce  i n  t h e  s t a t e ;

C .  AS 0 8 . 6 2 . 1 7 5 ( c ) ( 3 ) : Am end ed t o  r e a d  i n  i t s  e n t i r e t y  a s  
f o l l o w s :

( 3 )  a d o p t  an d r e v i s e  r a t e s  f o r  f i l i n g  p u r s u a n t  t o  AS 
0 8 . 6 2 .  0551'a ’l ;

93-I/PILQT.RTE

6
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P a p o r  on HB 237

T h e  A l a s l c a  P u b l i c  U t i l i t i e s  C ommission (Commission) b e l i e v e s  

t h a t  t h e  a s s i g n m e n t  o f  n e w  r e s p o n s i b i l i t i e s  t o  an a g e n c y  i s  a  

l e g i s l a t i v e  d e c i s i o n ,  s u b j e c t ^ t o  t h e  G o v e r n o r ' s  a p p r o v a l .  I f  t h i s  

r e s p o n s i b i l i t y  i s  a s s i g n e d  t o  t h e  C om m is sion ,  i t  w i l l  a d o p t  t h e  

m a r i n e  p i l o t  t a r i f f  i n  a c c o r d a n c e  w i t h  t h e  f a c t o r s  d e f i n e d  b y  t h e  

s t a t u t e .  T h e  c o m m is s i o n  r e c o g n i z e s  t h e  c r i t i c a l  i m p o r t a n c e  o f  

m a r i n e  p i l o t s  t o  m a r i n e  s a f e t y ,

HB 2 37  ( t h e  B i l l )  w o u ld  r e q u i r e  t h e '  Com m issio n t o  a d o p t  a  

t a r i f f  f o r  m a r i n e  p i l o t  s e r v i c e s  r e q u i r e d  u n d e r  AS 0 8 . 6 2 .  T he  

C o m m is s i o n  h a s  c o n s i d e r a b l e  e x p e r i e n c e  i n  a p p r o v i n g  t a r i f f s  f o r  

p u b l i c  u t i l i t i e s  and p i p e l i n e  c a r r i e r s .  D u r i n g  FY 92 t h e  

C o m m is sio n  h a n d l e d  303 t a r i f f  r e v i s i o n s  from  a t o t a l  o f  104

r e g u l a t e d  u t i l i t i e s  and 1 5  p i p e l i n e  c a r r i e r s .  The p r i n c i p l e  o f

j u s t  and r e a s o n a b l e  r a t e s  i s  w e l l - e s t a b l i s h e d  i n  u t i l i t y  

r e g u l a t i o n .  T y p i c a l l y  t h e s e  t a r i f f  d e c i s i o n s  a r e  b a s e d  on  t a r i f f  

a c t i o n s  p r o p o s e d  b y  t h e  u t i l i t y  o r  c a r r i e r  and a p p r o v e d ,  m o d i f i e d ,  

o r  r e j e c t e d  b y  t h e  C om m is si on.

T h e  c o m m i s s i o n  u n d e r s t a n d s  t h a t  t h e  p r e s e n t  la?/ r e q u i r e s  t h e  

B o a r d  o f  M a r i n e  P i l o t s  t o  a d o p t  a maximum t a r i f f  f o r  m a r i n e  p i l o t  

s e r v i c e s  and r e q u i r e s  p i l o t  a s s o c i a t i o n s  t o  a d o p t  t a r i f f s  w i t h i n  

t h a t  maximum. T h i s  a r r a n g e m e n t  h a s  l e d  t o  p r i c e  c o m p e t i t i o n  

b e t w e e n  c e r t a i n  p i l o t  a s s o c i a t i o n s ,

HB 2 3 7  w o u l d  e l i m i n a t e  t h e  p r i c e  c o m p e t i t i o n  b y  r e q u i r i n g  t h e  

C o m m is si o n  t o  e s t a b l i s h  a  f i x e d  t a r i f f  and b y  r e q u i r i n g  p i l o t s  t o  

c h a r g e  an d a s s o c i a t i o n s  t o  c o l l e c t  o n l y  t h a t  f i x e d  am ou nt.  No

p r i c e  v a r i a t i o n  fro m t h e  e s t a b l i s h e d  t a r i f f  i s  p e r m i t t e d .
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P o s i t i o n  P a p e r  on HB 237  
A p r i l  9 ,  19 93  
P a g e  2 o f  4

P a g e  3 ,  l i n e  1 9 - 2 0  o f  t l i e  b i l l  w o u ld  r e q u i r e  t h e  t a r i f f

a d o p t e d  t o  b e  " j u s t  and r e a s o n a b l e  and i n  a c c o r d a n c e  w i t h  a c c e p t e d

maritime industry practices and standards." T h e  C om m is sion  is

a d v i s e d  t h a t  m a r in e  s t a n d a r d s  and p r a c t i c e s  a r e  n o t  w i d e l y  a c c e p t e d

a n d  a r e  t h e  B U b j e c t  o f  c o n s i d e r a b l e  d e b a t e .  T he  C om m is si on

b e l i e v e s  t h a t  t h e  l e g a l  s t a n d a r d  o f  " j u s t  and r e a s o n a b l e " ,  i n

c o m b i n a t i o n  w i t h  t h e  l i s t  o f  r e q u i r e d  c o n s i d e r a t i o n s  i s  a d e q u a t e

d i r e c t i o n  t o  t h e  Com m is si on .  T h e r e f o r e ,  t h e  c o m m i s s i o n  recommends

d e l e t i o n  o f  t h e  b o l d - f a c e d  a s  shown a b o v e .

A l l o w e d  p i l o t  e x p e n s e s  i s  amended t o  e x c l u d e  t h e  c o s t  o f

p o l i t i c a l  c o n t r i b u t i o n s ,  p u b l i c  r e l a t i o n s  and l o b b y i s t  e x p e n s e s

( p a g e  3 ,  l i n e  3 1 ) .  T h e  c om m is sion recommends s u b s t i t u t i o n  o f

" l o b b y i n g "  f o r  l o b b y i s t ,  on e o f  t h e  new s t a n d a r d s  p r o p o s e d  i n  t h i s

l e g i s l a t i o n  i s  t h e  c o n s i d e r a t i o n  o f  " t h e  e c o n o m i c  e f f e c t  o f  t h e

p r o p o s e d  t a r i f f  on t h e  i n d u s t r y ,  t h e  a r e a ,  and t h e  s t a t e " .  The

C om m is si on recommends c l a r i f i c a t i o n  o r  d e l e t i o n  o f  t h i s  s t a n d a r d

b e c a u s e  i t  w o u l d  b e  d i f f i c u l t  t o  a p p l y  and w o u ld  l i k e l y  l e a d  t o

d e b a t e  i n  t h e  f u t u r e .  I f  t h e  i n t e n t  i s  t o  e n s u r e  t h a t  p i l o t a g e

s e r v i c e s  a r e  a v a i l a b l e  t o  a l l  p o r t s  a t  r e a s o n a b l e  r a t e s ,  t h e

C om m is si on s u g g e s t s  t h e  c o n c e p t  o f  u n i v e r s a l  s e r v i c e  fro m  f e d e r a l

C o m m u n ic a t io n s  A c t  may b e  a p p r o p r i a t e .

T he  C om m is si on  recommends t h a t  tw o  f a c t o r s  b e  ad d e d  t o  t h e

l i s t  o f  r e q u i r e d  c o n s i d e r a t i o n s  (p a g e  4 ,  l i n e  8 o f  t h e  B i l l )

(1)  t h e  s u p p l y  and demand f o r  p i l o t a g e  s e r v i c e s ;  and (2)  
t h e  p u b l i c  i n t e r e s t  i n  m a i n t a i n i n g  e f f i c i e n t ,  e c o n o m i c a l  
and r e l i a b l e  p i l o t a g e  s e r v i c e .
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P o s i t i o n  P a p e r  on HB 237  
A p r i l  9 ,  19 93  
P a g e  3 o f  4

HB 2 37  w o u l d  r e q u i r e  t h e  m a r i n e  p i l o t  t a r i f f  t o  b e  a d o p t e d  a s  

a r e g u l a t i o n .  T h e  Commission recommends t h a t  t h e  t a r i f f  b e  

d e v e l o p e d  t h r o u g h  i t s  no rm al  a d j u d i c a t o r y  p r o c e s s  b e c a u s e  

e s t a b l i s h e d  p r o c e d u r e s  a r e  w e l l - s e t t l e d  f o r  a c c o m p l i s h i n g  t h i s .  

L a n g u a g e  t o  c a r r y  o u t  t h i s  r e co m m e n d ati o n  i s  a t t a c h e d  t o  t h i s  

p o s i t i o n  p a p e r .  O t h e r  s t a t e s ,  s u c h  a s  M a r y l a n d  and O r e g o n ,  t r e a t  

p i l o t  t a r i f f s  t h i s  w a y .  The r e g u l a t o r y  p r o c e s s  i s  g e n e r a l l y  more  

l e n g t h y  an d e x p e n s i v e  t h a n  a d j u d i c a t o r y  d e c i s i o n - m a k i n g ,  i n  p a r t  

b e c a u s e  i t  r e q u i r e s  t h e  a p p r o v a l  o f  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  

a nd  f i l i n g  b y  t h e  L i e u t e n a n t  G o v e r n o r .  Due p r o c e s s  i s  a s s u r e d  i n  

t h e  a d j u d i c a t o r y  p r o c e s s .  The Com mission makes t h e s e  d e c i s i o n s  

a f t e r  p r o v i d i n g  a l l  i n t e r e s t e d  p a r t i e s  t h e  o p p o r t u n i t y  t o  b e  h e a r d .

Ho we ve r,  t h e  Co m m is si on  h a s  no e x p e r i e n c e  w h a t s o e v e r  i n  m a r in e  

p i l o t  t a r i f f s ,  s o  e x p e r t i s e  i n  t h i s  a r e a  w o u l d  h i v e  t o  b e  

d e v e l o p e d .  T he  Comm ission b e l i e v e s  t h a t  e x p e r t i s e  i n  t h e  m a r i t i m e  

a r e a  o f  p r a c t i c e  m u st  b e  d e v e l o p e d  t o  do a p r o p e r  j o b .  A f i s c a l  

n o t e  h a s  b e e n  p r e p a r e d  f o r  t h i s  b i l l  and i s  a t t a c h e d .

S e c t i o n  6 o f  t h e  b i l l  a d d s  s u b s e c t i o n s  t o  AS Q 8 . G 2 . 0 4 5 .  

S u b s e c t i o n  ( f )  r e q u i r e s  t h e  Comm ission t o  a d o p t  r e g u l a t i o n s  t o  

a p p l y  a  r e g u l a t o r y  c o s t  c h a r g e  t o  v e s s e l  movements s u f f i c i e n t  t o  

c o v e r  t h e  c o s t s  o f  r e g u l a t i n g  m a r in e  p i l o t  t a r i f f s .  T he  D e p t ,  o f  

R e v e n u e  w o u l d  c o l l e c t  t h i s  o h a r g e .  The Commission recommends t h a t  

t h i s  s e c t i o n  b e  amended t o  c l a r i f y  r e s p o n s i b i l i t y  f o r  pa y m e n t  o f
I

t h e s e  f e e s .
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P o s i t i o n  P a p e r  on HB 237  
A p r i l  9 ,  1993  
P a g e  4 o f  4

T he  Co m m is si on  u n d e r s t a n d s  t h a t  t h e  House L a b o r  & Commerce  

C o m m it t e e  i s  c o n s i d e r i n g  one amendment t h a t  w o u l d  make t h e  

C o m m is s i o n ,  r a t h e r  t h a n  t h e  M a r i n e  P i l o t s  B o a r d ,  r e s p o n s i b l e  f o r  

l i m i t i n g  b y  r e g u l a t i o n  t h e  number o f  p i l o t s  and  f o r  e s t a b l i s h i n g  

c r i t e r i a  f o r  s e l e c t i n g  p i l o t s  t o  b e  a w a rd e d  l i c e n s e s .  T h i s  

C om m is sion  b e l i e v e s  t h a t  t h i s  f u n c t i o n  s h o u l d  n o t  b e  a s s i g n e d  t o  

t h e  C om m is si on an d t h a t  i t  s h o u l d  s t a y  w i t h  t h e  B o a r d ,  

f u r t h e r m o r e ,  i t  i s  b e y o n d  t h e  C o m m i s s i o n ' s  e x p e r t i s e .

®  004
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LEGISLATIVE AFFAIRS ANOH FAX NO, 5624376

Worksheet to Support Fiscal Note to HB 237 
Marine Pilot Tariffs 
FY 94 Cost

PERSONAL SERVICES

-  —  r  r ?
'  ■ . A  : J

39,076 Marine Pilot Financial Analyst, Range 21A (9 months)
13,763 Fringe Ber.sfits
52,839 Subtotal Financial Analyst
17,199 Clerk Typist 111 Range 8, (9 months)
8,039 Fringe Benefits

25,238 Subtotal Clerk 
$78,077 Subtotal Personal Services

CONTRACTUAL

80.000 Expert Witness
25.000 Hearing Officer
5,000 Transcript Cost

20.000 Asst. AG Time (Dept, of Law RSA) 
$130,000 130,000 Subtotal Contractual

TRAVEL
$5,000 5,000 Subtotal Travel

SUPPLIES

$1,500 1,500 Subtotal Supplies
$214,577 TOTAL
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Worksheet to Support FiscarNote to HB 237 - T r  ,;
Marine Pilot Tariffs w -  ~ u  -
FY 95, FY 96 Cost

PERSONAL SERVICES

39,076 Marine Pilot Financial Analyst, Range 21A  (9 months)
13,763 Fringe Benefits
52,839 Subtotal Financial Analyst

« wf

17,199 Clerk Typist III Range 8, (9 months)
8,039 Fringe Benefits

25,238 Subtotal Clerk 
$78,077 Subtotal Personal Services

CONTRACTUAL
t ,

20,000 Consultant 
0 Hearing Officer 
0 Transcript Cost

5,000 Asst. AG t im e  (Dept, of Law RSA) 
$25,000 25,000 Subtotal Contractual

TRAVEL

$3,500 3,500 Subtotal Travel

SUPPLIES

$1,200 1,200 Subtotal Supplies
$107,777 TOTAL

The focus on Commission activities .during the two fiscal years following 
adoption  o f the Marine Pilot tariff would shift to coordination with the 
Marine Pilots Board, Sn addition, if the amendment to HB 237 shifting 
the responsibility for l im iting the number o f pilots is adopted, It will 
require an annual econom ic analysis.



D IV IS IO N  O F  L E G A L  S E R V IC E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M March 5, 1994

SUBJECT:

TO:

FROM:

Federal Antitrust Exemption for Tariff Setting Activities of 
Marine Pilot Organizations (Work Order No. 8-LS1615\E)

Representative Bill Hudson 
ATTN: Lynda Giguere

George U term ohle^^
Legislative Counsel

This memorandum is in response to your request for my comments regarding a letter 
to Stuart Mork from Mark Ashburn, dated March 2, 1994.

The essence of the letter is that the pending repeal of the authority of the Board of 
Marine Pilots to set maximum tariffs that may be charged by marine pilot organiza­
tions is not "particularly meaningful," because it probably would not change the 
antitrust liability of marine pilot organizations.

Under federal antitrust law, a group of individuals such as marine pilots cannot agree 
among themselves to set the tariffs that they may charge for their services. Such 
actions are anticompetitive and may constitute horizontal price fixing. Persons who 
engage in activities violative of the federal antitrust laws are potentially subject to 
criminal and civil sanctions, including the payment of treble damages to those injured 
by their illegal conduct.

Under the "state action" exemption, a state is allowed to immunize private 
anticompetitive conduct from federal antitrust liability by (1) clearly and affirmatively 
articulating a policy to allow anticompetitive conduct and (2) actively supervising the 
anticompetitive conduct of the private party. Under AS 08.62.045 the Board of 
Marine Pilots is a• 'horized to supervise the setting of tariffs by marine pilot 
organizations. Once AS 08.62.045 is repealed, as scheduled on June 30 of this year, 
the board will no longer have the authority to supervise the setting of marine pilot 
tariffs by marine pilot organizations and there will be little likelihood that the state 
will be able to satisfy the "active supervision" requirement of the "state action" 
exemption. If the state is not able to immunize the tariff setting practices of marine



pilot organizations through the "state action" exemption, then marine pilot 
organizations and their members are at risk of violating the federal antitrust laws.

Mr. Ashburn suggests that the repeal of AS 08.62.045 will probably not have a 
meaningful impact on the antitrust liability of the marine pilot organizations, because 
AS 08.54.045 does not actually provide for active supervision and thus the current 
statutory scheme would not immunize the tariff setting activities of the marine pilot 
organizations, in any case. This risk conceivably exists. The United States Supreme 
Court has repeatedly increased the level and rigor of state supervision of private 
anticompetitive activities that is necessary to satisfy the "active supervision" 
requirement. The level of supervision authorized by AS 08.62.045 may conceivably 
fall below the standard set by the Supreme Court. However, without the authority 
to at least set the maximum tariffs that may be charged by marine pilot organizations, 
the state will not be able to make a reasonable argument to the federal courts that 
the state does indeed actively supervise the setting of marine pilot tariffs.

The alternative argument, that AS 08.62.045 may not be necessary because marine 
pilot organization are like private companies that competitively set tariffs and thus 
are not anticompetitive, disregards the fact the that marine rilot organizations are 
merely voluntary associations of independent contractors that provide marine pilot 
services. Marine pilots are not employees of the marine pilot organization, so a 
marine pilot organization cannot be considered to be a distinct business entity 
engaged in open and unfettered competition with other marine pilot organizations.

If I may be of further assistance, please advise.

Representative Bill Hudson
March 5, 1994
Page 2
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March 2, 1984

T E L E P H O N  £ 
(907) 576 -<33 1

T E L E C O P I E R  
(907) 277• S2  35

VIA FAX NO. 586-1204

Mr. Stuart Mork 
Alaska Marine Pilots 
P. 0. Box 730
Dutch Harbor, Alaska 99692

Re: Maximum Tariff
Our File No. 7936.002

Dear Stuart:

I am writing this letter pursuant to our recent discussions pertaining to the 
maximum tariff set by the Board of Marine Pilots pursuant to AS 08.62.045(a). Your 
specific question to m e was whether the repeal of AS 08.62.045 would deprive a marine 
pilot organization of a significant benefit in connection with the "state action" exemption 
from federal antitrust statutes. You have asked me to set forth in a brief letter the 
conclusions which I earlier discussed with you.

The "state action" exemption provides generally that the antitrust laws do 
not apply to action by a state operating in its sovereign capacity or to private cond i.ct 
directed or compelled by the state. There is a two-pronged standard for applying the 
state action doctrine to private parties. (1) the challenged restraint must be one clearly 
articulated and affirmatively expressed as state policy, and (2) the state must actively 
supervise any private anticompetitive conduct.

For the reasons which I described to you In some detail in our recent 
discussions, I do not believe that the repeal of AS 08.62.045 would be particularly 
meaningful In Its Impact on the potential antitrust liability of marine pilot organizations. 
There are two basic reasons for this conclusion.

First, an argument can be made that AS 08.62.045 does not satisfy the test 
for a state action exemption as it is presently written. AS 08.62,045 does not d isplace 
competition with regulation; rather, It authorizes the Board of Marine Pilots to set a
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maximum tariff, authorizes a pilot organization to notify the Board of Marine Pilots of a 
revised tariff for the organization, and sets up a scheme where pilot organizations may 
compete with one another on price matters. While AS 08.62.045 does offer some 
antitrust protection to marine pilot organizations (because of the Board's "review' of 
group tariffs), it is certainly not clear that the Board's action under the statute would 
satisfy the second prong of the standard for the state action exemptions. The standard 
would, by way of contrast, clearly be met if the statute authorized the Board to set a fixed 
tariff and required all pilots to charge the tariff set by the Board.

Second, an argument can certainly be made that In a statutory schem e 
where marine pilot organizations compete with one another on the issue of tariffs, then 
there is no anticompetitive Impact from allow ing pilots to form regional groups that set 
tariffs, train pilots, provide dispatch ing services, etc. Such groups are business entities, 
competing on the basis of price and service with rival groups in the same region.

For these two reasons, the protection afforded by AS 08.62.045 to marine 
pilot organizations, while measurable, l9 not particularly significant. I have kept this letter 
short for your convenience. Please let m e know if you have any questions.

Very truly yours, 

ASHBURN & MASON

Mark E. A shburn

MEA:dt

N:\DAT\793Q\M0RK, L01
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SUBJECT; Tariffs fur marine pllotago services (Work Order No. 8-LS1615)
Senator Drue Pearce

George Utermohli 
Legislative Counsel

TO i

F H O M :

This memorandum is in response to your queries regarding the consequences o f the 
repeal o f AS Ud.62.04S, relating to tariffs for marine pilotage services.

AS 08.62,045 requires the Board of Marine Pilots to adopt regulations establishing 
the maximum tariffs that marine pilots may charge for pilotage services; authorizes 
regional marine pilot organizations to adopt tariffs for pilotage services; establishes 
the procedures for adoption of tariffs by pilot organizations; and prohibits pilot 
organizations and marine pilots themseives from charging excessive or Improperly 
adopted tariffs,^ AS 18,62.045 will be repealed June 30, 1994. Section 35, ch. 89,

u ' AS 08.62.045 states:

P IL O T A G E  T A R IFFS, (a) T h e  boenci shall ad o p t by regulation m axim um  tariffs th a t may 
be chargee by pilots for th e  provision o f specific p ilo tage services. T he board shall identify those 
expenses that a rc  Included In the  tariff, In adopting  m aximum tariffs undor this subsection , the board 
fhnll take Into consideration

(1) reasonable  com pensation  fo r actual lime aboard  a vessel as a p ilo t and for tim e 
engaged in  p reparing  to  provldo p llotago services;

(2) differential com pensation for so ito n n l and w eather condition*, risks Involved in 
providing p ilotage service, and overtim e;

(3) d ispatch expenses, transporta tion  expenses, and o th e r associated  eosts directly 
re la ted  to the  provision of pito iagc services;

(4) reasonab le  overhead expanses th a t a rc  nccossary to  provide y ear ro u n d  p ilotage 
services for iho region; and

(5) o th er expenses identified by th e  board .
(b) A  pUot organ ization  recognized by Ihe board , acting  on  behalf o f its m em bers, m ay adopt 

a new  o r  revised tariff for provision o f pilol services if  th e  p ilo t organization follows th e  procedures 
se t o u t In fc) o f  th is section. T h e  tariff  adopted  under (hl5 Subsection must Include those expenses 
identified by the board  undor (<t) o f  th is section, out may not exceed the m axim um  tariff se t by Ih* 
hoard. T he tariff adopted under this su b jec t'o n  may be revised annually.

JhN 3 *54 3 :59
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AFTER THE REPEAL 
PILOTAGE TARIFFS?

OF AS OS,62,045, MAY THE BOARD REQULATE

The only explicit uuthorlly o f the Bonrd o f Marine Pilots to regulate marine pilotage 
tariffs is AS 08.62,045. Once AS 08,62.045 is repealed, the board will lose its explicit 
authority over tariffs.
It is possible thut the board retains some residual authority to regulntc marine 
pilotage turiffs under its general powers and duties (AS 08.62.040). In revising the 
marine pilot laws in 1991, the legislature found that "it is necessary to give the Board 
o f Marine Pilots broad statutory authority, including the authority to establish pilotage 
regions and maximum tariffs and the authority to establish criteria for the training 
and licensing o f marine pilots." Section 1(b )(2), ch. S9, SLA 1991; emphasis added. 
The fact that the legislature made this finding o f a need to set maximum tariffs while 
at the same time providing for the eventual repeal o f the board’s express authority 
to set maximum tariffs undor AS 0S.62.U45, suggests that the legislature did not 
intend la wholly eliminate the authority o f the board to set maximum tariffs after 
AS 08.62.045 is repealed. Also, the board itself does not consider AS 08.62,045 as 
the sole source of its authority regarding pilotage tariffs. The board cites both 
AS 08.62.045 and 08.62.040 as authority for Its current and past regulations regarding 
pilotage tariffs,^

(...continued)

(c) A pilot organization  shall send  a no tice  o f  Intent to  Id o p t a ta riff for provision o f pilot 
services to the board and publish th e  n o tice  on a t least th ree  days during  a period  o f  14 consccm lvo 
days In a new spaper o f general c ircu la tio n  In the  s ta te . T h e  n o tice  o f  In ten t to  adop t a ta riff shall 
include a copy o f the proposed  tariff, th e  nam e and m ailing address o f  the  pilo t organ ization  that 
in tends to adopt the torlfi, and a s ta te m en t o f  the  tim e ana  p lace o f adop tion  o f  th e  tariff. A  pilot 
o rgan ization  may not adopt a tariff  u n til 30 days have elapsed from the lfltcr o f  the  m ailing o f  the 
no tice  o f  In tent to  ndopt a tarKT to  th e  board  c r  th e  last d a te  ot pub lication  o f the  notice  o f Intent 
to adopt a tariff. A tariff may n o t tak e  effect un til 30 days i f tc r  th e  tarlfT is adop ted  by th e  pilot 
organization .

(d) A pilo t organ ization  recognized by the  bo ard  or a m em ber Of the pilot organization  may 
n o t  cttarg- a tariff for rhe  prov ision  o f  p ilo tage  services th a t exceeds th e  m axim um  tarlfT scl by ihe 
board , that is different f r u r  th e  turlff adopted  by th e  p ilo t o rgan ization , o r that has no t-taken  effect 
under (c) o f  this section.

T h e  most likely sources o f  a u th o rity , ou tside  o f  AS 08.f>2.fM(), for Iho B oard o f M arine  Pilots 
to  regu late  pilotage tariffs arc:

AS 0S.62.CW l)(8)(l)..Thc board  shall . . . p rov ide  for the  m ain tenance o f  efficient and
(continued,,.)
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On the other hand, a reasonable argumont can be mndc that when the legislature 
repeals the board's explicit authority to set maximum tariffs, it intends to deny thru 
authority to the board, If tho legislature repeals the explicit authority o f the board 
to set maximum tariffs under AS 08.62.045, yet the board still had the authority under 
a general statute to achieve the sumc purpose, then the act o f the legislature in 
repealing AS 08.62.045 was a nullity and without effect. As n matter o f statutory 
construction, it ia presumed that the legislature does not engage lr> fruitless acts and 
that an amendment o f a statute Is Intended to be a substantive change in the lav/. 
Torkko/KormHn/Enginecrs v, Penlnnd Ventures. 673 P.2d 769 (Alaska 1983); Isakson 
V. Rickev. 350 P.2d 359 (Alaska 1976).

In conclusion, it is not clear whether the Board o f Marine Pilots may continue to set 
maximum pilotage tariffs or otherwise regulate pilotage tariffs after AS 08.62.945 is 
repealed,

W ILL  M ARINE PILOTS BE  ABLE TO  CH A RG E  TARIFFS AFTER TH E 
REPEA L OF AS 08.62.045?

The answer is yes. Pilot organizations arc authorized under AS 08.62.175(c)(3) to 
adopt and revise tariffs fo r services provided by their members. This authority is not 
affected by the repeal o f AS 08,62.045.
W HAT PRO C ED U RES  W IL L  GOVERN  TH E  ADOPT ION  OF TARIFFS B Y  
P ILO T  ORGAN IZATIONS?
After the repeal o f AS 08.62.045(b) and (e), there will no longer be any statutory 
procedures for the adoption and revision o f pilotage tariffs by the pilot organizations. 
At the present time there are no regulations governing the procedures for adoption 
o f tariffs.

^ ( ...c o n tin u e d )
c o m p e ten t p ilo tag e  serv ice  o n  th e  Inland and co as ta l w a te r  o f  and  ad jacen t to  the  s ta te  to  
a s tu re  the  p ro tec tio n  o f  Rh.,p|i|ng, th e  safety o f h u m an  life  and p ro p erty , and th e  p ro tec tio n  
o f  the  m arin e  en v iro n m en t:

A S 08 .62 .040(a)(4)(C )--T iio  board  ( h u l l . . . a d o p t re g u la tio n s  e s ta b lish in g , 
fo r  recogn izing  pilot o rg an iza tio n s Under AS 08.62 .J75 ;

.the criteria

A S 0 8 .6 2 .0 4 0 (a )(6 )-T h e  b o a rd  s h a l l . 
o f  p ilo t o rg an izatio n s;

review snd approve the article.1), bylaws, and rules

A S  0 8 ,6 2 .0 4 0 (b )-T h o  bourO may. by regu la tion , m uku uny o th e r  p rovision  fo r p ro p er and safe 
p ilo tag e  upon  th e  in land  and coasta l w utcr o f  and  adjacent to  (he s ta te  und for the efficient 
ad m in is tra tio n  o f  this c h ap ra r . . .



Jh M  3  ’ 9-1 9 : 0 1  F ROM h L h S K h  M h R IH E Fhi.i E . 095

RHODE Ha. : Feb. CM 193d 3 :13M1 FO

pEB. 3-94 THU 11 47 SEN DRUE PEARCE FAX NO. I P, 04

Senator Drue Pearce 
February 3, 1994 
Page 4

In the absence o f stcUvitorv o r  regu la to ry  standards governing the procedures fr.r tlift 
adoption o f tariffs by pilot organizations, the organizations will be relativclv free to 
adopt then own procedures. Given that the authority granted to the pilot organiza­
tions to set tariffs for seiwiecfi provided by their members Is a legislative grunt o f 
uulhority, it is possible that the organizations are subject to a minimr., obligation lo 
adopt reasonable procedures for the adoption and revision o f tnrlFs, It is not clear 
whether the pilot organizations would be held to constitutional due process standards 
which would require re asonable notice o f the proposed adopbon o f the tariffs and 
the opportunity fo r affected Individuals to comment on the proposed tariffs.

To the extent that the boBrd has statutory authority, atising under provisions other 
than AS 08.62.045, to prescribe procedures for the adoption o f tariffs by pilot 
organizations, it may be useful fo r the board to do so.

A RE  TH ER E  ANY OTHER CONSEQUENCES THAT MAY RESULT  FROM  
TH E  REPEA L  OF AS 08.62,045?
A  significant consequence o f the repeal o f AS 08.62.045 is the possibility that pilot 
organization* may lose the benefit o f the "state action" exemption from federal 
antitrust laws. AS 08.64 authorizes pilot organizations to set tariffs for services 
provided by its members. Such actr tty could constitute price fixing or a combination 
or conspiracy in violation o f state and federal antitrust laws, Marine pilot organiza­
tions are exempt from state antitrust laws under AS 45.50.572(a). But there does not 
appear to be a similar explicit exemption for pilot organizations under federal 
antitrust laws.

Pilot organizations are presently protected from federal antitrust laws by virtue o f the 
"state action" exemption, through which the anticompetitive actions o f the state or 
anticompetitive conduct fostered by the state are exempt from the application o f the 
federal antitrust laws. Parker v. Brown. 317 U.S. 341, 87 L,Ed 315 (1943). Under 
the "state action" exemption, private parties, such as the pilot organizations, may 
legitimately engage in otherwise anticompetitive activities If the state (1 ) has 
articulated a clear and nffirrmitive policy to allow the anticompetitive conduct and (2 ) 
provides Hcfive supervision o f the anticompetitive conduct taken by the private party. 
California Retail Liquor Dealers Assn. v. Midcnl Aluminum. Inc.. 445 U.S. 97, 105, 
63 L .Ed .id  233. 243 (1980). AS 08.62 contains ample evidence o f a state policy to 
allow anticompetitive conduct so as to satisFy the first requirement o f the "state 
action" exemption,
However, if the only clear authority o f the Board o f Marine Pilots to supervise tariffs 
established by pilot organizations is repealed, the state may not be able to satisfy the 
second requirement o f the "state action" exemption: active supervision. ’’The 
requirement js designed to ensure that the state action [exemption] will shelter only 
the particular anticompetitive acts o f private parties that, in the judgment o f the 
State, actually further state regulatory policies. To accomplish this purpose, the
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act iv e  su p e rv is io n  r e q u ir em e n t  m anda te s  thut th *  State exerc ise u l t im a te  c o n t ro l  o ve r  
the c h a l le n g e d  a n t ic om p e t i t iv e  cur iduot." P n t r ld t  v. B m p .c i . 486 U .S .  94, 100*101, 100 
L .E d .2 d  83, 92 (1968); c i t a t io n  om i t t e d .  T h e  a c t iv e  superv is ion  r e q u i r em e n t  is 
sat isf ied w h e n  the  state has exerc ised  s u f f ic ie n t  in d e p e n d e n t  ju d gm e n t  a nd  c on t ro l so 
thut the de ta i ls  o f  the rote h n v c  b e e n  e s ta b l is h e d  as the p roduc t  o f d e l ib e ra te  state 
in t e r v e n t io n ,  no t s im p ly  by a g r e em e n t  a m o n g  p r iv a te  part ies . I t  is no t  e n o u g h  that 
the  state has estab l ished , s taffed , a n d  f u n d e d  a regu la to ry  p rog ram ; the re  must b e  n 
m i n im u m  le ve l o f  ac t ive  s u p e rv is io n .  F e d e r a l  T r a d e  C om m is s io n  v. T ic o r  T i t l e  
I n s u r a n c e  C o m p a n y , 5U* U .S .  119 L .E d ,2 d  410 (1992).

By repealing the authority o f the Board o f Marine Pilots to set maximum rates, the 
legislature may be eliminating the only authority ot the board to actively supervise the 
tariffs set by the pilot organizations and may, as a consequence, deny the protection 
o f the "state action" exemption from the federal antitrust lows to the pilot organiza­
tions.
The advice o f the antitrust experts in the Department o f Law would assist the 
legislature in deciding whether AS 08.62.045 must be retained in order to maintain 
the "state action" exemption from federal antitrust laws for the tariff setting activities 
o f the pilot organizations.
I f  I may be of further assistance, please advise.

GU:pl
94-094.plm
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Mr. Thomas Dundas 
Alaska Marine Pilots 
P. 0. Box 730 
Dutch Harbor, AK 99692

Re: Maximum Tariff for Marine Pilots
Our File No. 7936.002

Dear Tom:

I am writing this letter as a follow-up to my earlier letter of March 2, 1994 
pertaining to the maximum tariff set by the Board of Marine Pilots pursuant to AS 
08.62.045(a). You have asked that I comment particularly on the recent memorandum 
authored by George Utermohle which addresses my March 2 letter.

In my March 2 letter (a copy of which is attached hereto), I concluded that 
the repeal of AS 08.62.045 would not be particularly meaningful in its impact on the 
potential antitrust liability of a marine pilot organization like the Alaska Marine Pilots. My 
conc lus ion on this matter has not changed.

First, as I stated in my March 2 letter, a com pe lling  argument can be made 
that a pilot organization, like the Alaska Marine Pilots, is a business entity that competes 
on the basis of price and service with rival entities, or potential rival entities, in its region. 
If in fact a pilot group is a business entity, then no v iab le cla im  can be m ade that the 
setting of prices by such a group is price-fixing. It is a basic tenet of antitrust law that 
a violation of Section 1 of the Sherman Act requires "concerted action" by multip le actors 
not the unilateral behavior of a sing le actor.

Mr. Utermohle op ines in his memorandum  that "a group of individuals such 
as marine pilots cannot agree among themselves to set the tariffs that they may charge 
for their services." Such an agreement, states Mr. Utermohle, would be anticompetitive 
and would constitute horizontal price-fixing. Mr. Utermohle's conclus ion is overbroad. 
An agreement among marine pilots as to prices would constitute price-fixing only if the 
pilots were competitors and not part of a s ing le business entity. Section 1 of the 
Sherman Act prohibits only certain contracts, com b inations or conspiracies in restraint 
of trade. It does not reach the unilateral action of a s ing le business entity acting alone.

A s h b u r n  a n d  M a s o n
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For example, a group of lawyers can form a s ing le business entity, set prices for their 
services and market their services. Such action would not be price-fixing. However, if 
those sam e lawyers were not part of a sing le business but were in;stead separate 
business entities competing with one another in the marketplace, then any agreement 
among them as to the prices they charged may well constitute horizontal price-fixing.

Mr. Utermohle asserts in h is memorandum that a marine pilot organization 
is merely a voluntary association of independent contractors that provide marine pilot 
services. He states that pilots are not "employees" of the marine pilot organization so the 
organization cannot be considered a distinct business entity. These assertions are, I 
believe, conclusory and inaccurate. A marine pilot organization like the Alaska Marine 
Pilots is not s imply a voluntary association of independent contractors. Marine pilots are 
independent contractors with regard to their relationship to the vessels that they pilot 
See AS 08.62.163. This does not mean that marine pilots are necessarily independem  
contractors with regard to the pilot organization that trains them, dispatches them, and 
sets fees for their services. There is no reason that a pilot organization like the Alaska 
Marine Pilots cannot be a distinct business entity that competes with other such entities 
and that sets prices and service standards for its member pilots.

Second, even if one conc ludes that pilot organizations are subject to 
potential liability under the federal antitrust statutes, AS 08.62.045 offers marginal 
protection to the pilot organizations as it is currently written. As I d iscussed earlier, the 
"state action" exemption provides that the antitrust laws do not apply to private conduct 
directed or com pelled by the state. The exemption requires an affirmatively expressed 
state policy and active supervision by the stat9 of any anticompetitive conduct.

AS 08.62.045, as currently written, does not set a fixed tariff for marine 
pilots. The Marine Pilot Board sets a maximum tariff that marine pilots and marine pilot r in izations may not exceed. It does not, however, set a fixed tariff wh ich all pilots are 
required to charge. A pilot organization may adopt any tariff it proposes so long as the 
tariff does not exceed the Board's maximum tariff. The review and oversight by the 
Board of the proposed tariffs of pilot organizations is m inimal. See AS 08.62.045(c).

Mr. Utermohle states in his memorandum  that the Board supervises the 
see ing of tariffs by pilot organizations under AS 08.62.045 and that if the Board does not 
supervise the tariff settings then the state would not be ab le to satisfy the active 
supervision requirement of the state action exception. This declaration overstates, I 
believe, the protection wh ich AS 08.62.045 as currently written provides to pilot
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organizations. W hile the statute does certainly offer som e protection to pilot 
organizations because of the maximum tariff and the filing of group tariffs with the Board, 
it is by no means certain that the lim ited invo lvement of the Board wou ld satisfy the 
“active state supervision" requirement of the exemption.

By way of contrast, if the Board set a fixed tariff for marine pilots and if all
pilots were required to charge that tariff or to petition the Board for any change in tariff, 
then such a schem e would satisfy the state action exemption. The current provisions of 
AS 08.62.045 do not provide for such a fixed tariff, however, and thus any protection 
afforded by the current scheme is more suspect.

In conclus ion, I believe that it is overly s im plistic to conc lude that pilot
organizations cannot be distinct business entities lawfully ab le to set prices for their 
members and to com pete with other pilot organizations on the basis of price and service. 
Furthermore, I be lieve that to conclude the present statutory schem e of a maximum tariff 
by itself insulates pilot organizations from federal antitrust liability is unwise.

Please contact me i> you have any questions.

MEA:dt

cc: Senator Drew Pearce
Senator George Jacko 
Representative Bill Hudson 
Representative Carl Moses

Very truly yours,

ASHBURN & MASON

Mark E. Ashburn

N:\DAT\7836\DUNDAS.L01
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VIA FAX NO. 586-1204

Mr. Stuart Mork 
Alaska Marine Pilots 
P. O. Box 730
Dutch Harbor, Alaska 99692

Re: Maximum Tariff
Our File No. 7936.002

Dear Stuart:

11  m writing this letter pursuant to our recent discussions pertaining to the 
maximum tariff set by the Board of Marine Pilots pursuant to AS 08.62.045(a). Your 
specific question to me was whether the repeal of AS 08.62.045 would deprive a marine 
pilot organization of a significant benefit in connection with the “state action" exemption 
from federal antitrust statutes. You have asked me to set forth in a brief letter the 
conclusions which I earlier discussed with you.

The "state action" exemption provides generally that the antitrust laws do 
not apply to action by a state operating in Its sovereign capacity or to private conduct 
directed or compelled by the state. There is a two-pronged standard for applying the 
state action doctrine to private parties: (1) the challenged restraint must be one clearly 
articulated and affirmatively expressed as state policy, and (2) the state must actively 
supervise any private anticompetitive conduct

For the reasons which I described to you in some detail in our recent 
discussions, I do not believe that the repeal of AS 08.62.045 would be particularly 
meaningful in its impact on the potential antitrust liability of marine pilot organizations. 
There are two basic reasons for this conclusion.

First, an argument can be made that AS 08.62.045 does not satisfy the test 
for a state action exemption as it is presently written. AS 08.62.045 does not displace 
competition with regulation; rather, it authorizes the Board of Marine Pilots to set a
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maximum tariff, authorizes a  pilot organization to notify (we Board of Marine Pilots o f a
revised tariff fo r the organization, and sets up a scheme where pilot organizations may 
compete with one another on price makers. While AS 08.62.045 does offer some 
antitrust protection to marine pilot orgat rations (because of the Board’s “review” of 
group tariffs), it is certainly not clear that the Board's action under the statute would 
satisfy the second prong o f the standard for the state action exemptions. The standard 
would, by way o f contrast, clearly be met if the statute authorized the Board to set a fixed 
tariff and required all pilots to charge the tariff set by the Board.

where marine pilot organizations compete with one another on the issue o f tariffs, then 
there is no anticompetitive impact from allowing pilots to form regional groups that set 
tariffs, train pilots, provide dispatching services, etc. Such groups are business entities, 
competing on the basis of price and service with rival groups in the same region.

pilot organisations, while measurable, is not particularly significant. I have kept this letter 
short for your convenience. Please let me know if you have any questions.

Second, an argument can certainly be made that in a statutory scheme

$ For these two reasons, the protection afforded by AS 08.62.045 to marine

Very truly yours,
ASHBURN & MASON

Mark E. Ashburn
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Rep. Bill Hudson 
Room 2*108 S t a t e  C a p i t o l  
Juneau, AK 99801-1182

RE: Extension of the Maximum Tariff

Dear Rep. Hudson,

In 1991, the Alaska Legislature overhauled the statutory 
scheme for pilotage in the state to promote competition. A 
significant change was removing the fixed tariff and 
introducing a maximum tariff which serves an upper limit on 
charges.

Should the maximum tariff be allowed to sunset?

The answer is Clearly yes. Most pilots in the state, and 
nationwide for that matter, believe that the state is best 
served by the regulated monopoly system in piloting. AMP has 
argued for implementation of this system for a long time. 
The system would operate much like a public utility where 
service is guaranteed, the number of licensed pilots 
controlled and fixed rates publicly set.

If competition is to exist in piloting, it must be based on 
service and price as it is in the rest of the free market. 
However, the State of Alaska has clearly taken the service 
option out of the equation. Recent interpretations of 
statutes have deemed that withholding service has the 
appearance of being a boycott that violates applicable 
antitrust laws. AS 8,62.175(d)(3)(B) specifically obligates 
pilot associations to provide service to all parts of the 
region at all times of the year to the best of that group's 
ability.

Since by statute AMP must provide service, the only other 
aspect of competition we can address is price. AMP should be 
unincumbered by a maximum tariff when negotiating contracts. 
The maximum tariff should be allowed to sunset and allow AMP 
and the other pilot associations to more freely operate in 
the r.ompstitive environment created by the Legislature.

Sincerely.,

C ap t. Thomas Dundas



Pacific A ssociates
116 Gold Street Juneau, Alaska 99801 (907)586-3107 FAX 586-1001

Representative Bill Hudson 
State Capitol Building

March 23,1994

Room 108
Juneau, Alaska 99811-0800 

Dear Representative Hudson:

The attached letter to Commissioner Paul Fuhs regarding the tariff provision of the 
Marine Pilot Act is self - explanatory.

Please accept it and this letter as the Alaska Steamship Association's statement of 
support for the action taken by the Marine Pilot Board during its February 1994 meeting 
regarding extending the tariff.

Additionally, permit me to underscore the fact that both pilot association representatives 
and both industry representath es on the board voted in favor of extending the tariff to 
June 30,1998.

Best regards,

Joe Ky le

cc: Commissioner Paul Fuhs, DCED
Alaska Steamship Association



a  / H  P a c if ic  A s s o c ia t e s

116 Gold Street_________ Juneau, Alaskn 99801 (907)586-3107 FAX 586-1001

March 23,1994 

Commissioner Paul Fuhs
Department of Commerce & Economic Development 
State Office Building 
P. O. Box 110800 
Juneau, Alaska 99811-0800

Dear Commissioner Fuhs:

At its February 1994 meeting, the Alaska Board of Marine Pilots voted 5 - 2 to 
recommend that the current tariff provision in the Marine Pilot Act be extended to June 
30, 1998. The two opposing votes were cast by Deputy Commissioner Reed and 
Chairman Klepper. Deputy Commissioner Reed stated he voted against the motion to 
extend the tariff, not because he was opposed to extending it, but because he felt the 
oversight responsibility for the tariff should be exercised by an entity other than the 
Board of Marine Pilots. Mr. Klepper did not announce his rationale, but presumably it 
was the same as Deputy Commissioner Reed's. Both pilot representatives on the board 
voted in favoi of extending the tariff.

Over the last week the Alaska Steamship Association (ASA) learned that the Southeast 
Alaska Pilots (SEAPA), Alaska Maiine Pilots (AMP), and Western Alaska Pilots (WAPA) 
have been opposing a tariff extension in conversations and letters to key legislators. 
From my recent conversations with the Alaska Coastal Pilots (ACP) and the Southwest 
Alaska Pilots (SWAPA), I understand they support the pilot board action to extend the 
tariff.

While ASA is attempting to work constructively with all the pilot associations to find a 
more mutually agreeable, long term solution to setting pilot tariffs, we believe a 
continuation of the status quo will best serve as a bridge to that solution. If the tariff 
sunsets; state officials, the pilot board, the industry, and the pilots will sail off into 
uncharted waters, just as we are all learning to work with the tariff provision — 
written into law just o' er two years ago.

The ASA urges you to support the pilot board action on ti j tariff by favorably endorsing 
its February action to the Alaska legislature.

Sincerely,

cc: Senator Drue Pearce
Representative Bill Hudson
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HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION 

BY REPRESENTATIVE HUDSON
Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to marine pilot tariffs."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.62.040(a) is amended to read:

(a) The board shall

(1) provide for the maintenance of efficient and competent pilotage 

service on the inland and coastal water of and adjacent to the state to assure the 

protection of shipping, the safety of human life and properry, and the protection of the 

marine environment;

(2) consistent with the law, adopt regulations, subject to the 

Administrative Procedure Act (AS 44.62), establishing the qualifications of and 

required training for pilots and providing for the examination of pilots and the issuance 

of original or renewal pilot licenses to qualified persons;

(3) keep a register of licensed pilots, licensed deputy pilots, and agents;

- I -
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(4) adopt regulations establishing

(A) pilotage regions in the state;

(B) the criteria for concurring in the amount of license, 

application, training, investigation, and audit fees proposed by the department 

under AS 08.01.065;

(C) the criteria for recognizing pilot organizations under

AS 08.62.175;

(5) make available, upon request, copies of this chapter and the 

regulations adopted under this chapter;

(6) review and approve the articles, bylaws, and rules of pilot

organizations;

(7) audit a pilot organization or an individual pilot as necessary to 

implement and enforce this chapter;

(8) review and approve training programs conducted by pilot 

organizations; the board shall cooperate with the Department of Environmental 

Conservation in the review and approval of training programs for pilots of tank 

vessels; [AND]

(9) establish and publish the dates of future license examiiiations;and

(10) establish  bv regula tion

(A) the  m ax im um  n u m b e r  of pilots to be licensed in a region 

based on the n u m b e r  negded to assu re  the  safety of h u m a n  life a nd  

p roperty ,  an d  the protection of the  m arine  en v ironm en t of the s ta te : and

(B) if the re  a r e  m ore  qualified app lican ts  for licensing than  

there  a re  licenses available, the crite r ia  for choosing w hich pilots should  

be aw arded  licenses.

* Sec. 2. AS 08.62.040(b) is amended to read:

(b) The board may, by regulation, make any other provision for proper and 

safe pilotage upon the inland and coastal water of and adjacent to the state and for the 

efficient administration of this chapter, including establishing

(1) different licensing criteria for a pilotage region if justified by 

regional differences in piloting;

- 2 -
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(2) a mandatory random drug and alcohol testing program for pilots 

licensed under this chapter;

(3) criteria for trainee selection and for training programs conducted by 

pilot organizations; and

(4) standards under which, during a transition period when the board 

is chanr.ing the boundaries of a pilotage region, a pilot may receive [A LICENSE 

OR] an endorsement to a license to pilot vessels in more than one pilotage region.

* Sec. 3. AS 08.62.040(d) is amended to read:

(d) Notwithstanding the exemption from AS 45.50.562 - 45.50.596 granted to 

pilot organizations under AS 45.50.572(a), the board may not adopt a regulation or 

take other action resulting in anti-competitive activities that, if the board were subject 

to AS 45.50.562 - 45.50.596, would violate AS 45.50.562 - 45.50.596. However, the 

board shall adopt regulations and take other actions to restrict the number of 

licenses issued in a region as required bv (a) of this section.

* Sec. 4. AS 08.62.045(a) is amended to read:

(a) The Alaska Public Utilities Commission [BOARDJ shall adopt by 

regulation fixed [MAXIMUM] tariffs that may be charged by pilots for the provision 

of specific pilotage services it. a pilotage region in the state. The commission 

[BOARD] shall identify those expenses that are included in the tariff. Expenses 

included in the tariff must be just and reasonable and in accordance with 

accepted maritime industry practices and standards. In adopting [MAXIMUM] 

tariffs under this subsection, the commission [BOARD] shall take into consideration

(1) reasonable compensation for actual time aboard a vessel as a pilots 

including overtime, and for time engaged in preparing to provide pilotage services; 

comparisons are limited to the maritime market in the United States;

(2) differential compensation for seasonal and weather conditions and 

[,] risks involved in providing pilotage service in the state compared to the other 

maritime states [, AND OVERTIME];

(3) pilot expenses allowed for dispatch services [EXPENSES], 

transportation expenses, and other associated costs directly related to the provision of 

pilotage services; allowed pilot expenses may not include an allowance for the cost

W O RK  D R A F T  W O RK  D R A F T  W O R K  D R A F T
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of political contributions, public relations, or lobbyist expenses:

(4) reasonable overhead expenses that are necessary to provide year 

round pilotage services for the region; [AND]

(5) the economic effect of the proposed tariff  on the industry, the 

area , and the state;

(6) the reasonable cost of equipment associated with the tariff; 

equipm ent considered in setting the tariff must be used and useful toward m arine 

pilotage: and

(7) other expenses identified by the commission [BOARD].

* Sec. 5. AS 08.62.045(d) is amended to read:

(d) A pilot organization recognized by the board or a member of the pilot 

organization may not charge a tariff for the provision of pilotage services that differs 

from [EXCEEDS] the [MAXIMUM] tariff set by the commission [BOARD, THAT 

IS DIFFERENT FROM THE TARIFF ADOPTED BY THE PILOT ORGANIZATION, 

OR THAT HAS NOT TAKEN EFFECT UNDER (c) OF THIS SECTION].

* Sec. 6. AS 08.62.045 is amended by adding new subsections to read:

(e) A tariff adopted under this section is valid for three years and may not be 

amended except as provided in this subsection or in (g) of this section. The 

commission may reopen a tariff if the commission finds that the tariff is substantially 

unfair. Once each year, the commission shall by regulation adjust the tariffs for 

inflation, based on the consumer price index for the region. If a regional consumer 

price index is not available, the commission shall adjust the tariff using the state 

consumer price index and adjusting the state index by using an established differential 

study for the region.

(f) The commission shall by regulation impose and establish a method to 

determine annually the amount of a regulatory cost charge to cover the commission’s 

costs of regulating tariffs under this section. The charge shall be in the form of a tariff 

fee assessed by region on each movement of a vessel subject to this chapter. The 

commission shall administer and the Department of Revenue shall collect and enforce 

the charge imposed under this subsection.

(g) If a pilot organization recognized by the board and a shipping company or

W O R K  D R A F T  W O RK  D R A F T  W O RK  D R A F T
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the agent of a shipping company to whom pilotage services are provided agree on(jf) 

tariff for a particular region, they shall present the agreement to the commission for 

review. The commission shall hold a public hearing concerning the agreement and 

may approve it if it finds that approval of the agreement is in the public interest.

(h) The commission shall adopt regulations under AS 44.62 (Administrative 

Procedure Act) to carry out its powers and duties under this section.

(i) In this section, "commission" means the Alaska Public Utilities 

Commission.

* Sec. 7. AS 08.62.080 is amended to read:

Sec. 08.62.080. LICENSE REQUIRED; RESTRICTIONS AND 

CONDITIONS, (a) A person may not pilot a vessel subject to this chapter unless the 

person has a valid license issued [IS LICENSED] under this chapter and is a member 

of a pilot organization recognized by the board.

(b) A pilot may not be licensed in more than one pilotage region at one time.;. 

However, a pilot mav hold endorsements issued bv the board permitting the pilot 

to operate in more than one pilotage region at a time if. under (d) of this section, 

the board has declared an emergency or if, under AS 08.62.040(b). the board is 

changing the boundaries of a region [, UNLESS THE BOARD DETERMINES 

THAT IT IS IN THE BEST INTERESTS OF THE STATE TO LICENSE PILOTS 

FOR PARTS OF MORE THAN ONE PILOTAGE REGION].

(c) A license issued under this chapter must identify the specific v aterways 

and ports [IN EACH PILOTAGE REGION] in which a licensee is authorized by the 

board to pilot vessels. The board shall authorize a licensee to pilot vessels in specific 

waterways or ports [A SPECIFIC WATERWAY OR PORT] in a pilotage region 

upon the licensee satisfying the training and other qualifying requirements required by 

the board to pilot vessels in that region [WATERWAY OR PORT].

* Sec. 8. AS 08.62.080 is amended by adding a new subsection to read:

(d) The board may adopt regulations designating that an emergency exists that 

requires tht board to issue emergency endorsements to pilots not licensed in a 

particular region. After adopting regulations, the board may issue an emergency 

endorsement to a licensed pilot to permit the pilot to operate in a region in which the

-5-
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