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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450

F/IX (007) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February 9, 1993
SUBJECT: Sectional analysis of HB 112
TO: Representative Carl Moses, Chair
House Labor and Commerce Committee
Attn: Tirn
FROM: Theresa L. Bannister 2

Legislative Counsel

You have requested a sectional analysis of the above-described bill. As a preliminary
matter, note that a sectional analysis of a bill should not be considered an authorita-
tive interpretation of the bill and the bill itself is the best statement of its contents.

Section 1 of the bill removes the requirement that two or more persons have to
execute the certificate of limited partnership. Reduces the amount of information
that must be provided in the certificate of limited partnership. This is the major
change in the bill. The majority of the other changes in the bill reflect this change.
The bill takes the approach of relying on a written partnership agreement or on the
partnership records as the sources for the information deleted from the certificate.

Section 2 of the bill amends the section relating to the amendment of the certificate
of limited partnership. Deletes partnership contribution changes from the list of
events that require an amendment to the certificate of limited partnership. This
reflects the deletion of contribution information from the information required to be
in the certificate.

Section 3 amends the section on the execution of partnership certificates. Simplifies
the execution requirements of certain partnership certificates by only requiring
execution by the general partners. Deletes the reference to contributions. These
changes are necessary because the certificate of limited partnership is no longer
required to include information on limited partners and the contributions of the
partners.

Section 4 of the bill allows a person to use an attorney-in-fact to sign original
certificates of limited partnership, certificates of amendment, and certificates of
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cancellation. Since the certificates are no longer required to contain information on
limited partners or partnership contributions, the reference in this subsection to
partners is limited to general partners, and the reference to contributions is deleted.

Section 5 of the bill changes the scope of the notice provided by a filed certificate of
limited partnership. The certificate provides notice of who is a general partner, not
who is a limited partner.

Section 6 of the bill changes the section on the admission of limited partners. The
section is amended (1) to add subsection (a), and (2) to delete a subsection that
provided that new limited partners are added by amending the certificate of limited
partnership. These changes result from the changes made to the certificate of limited
partnership. Under those changes, limited partners are no longer required to be
identified in the certificate.

Section 7 of the bill indicates that a person who makes certain contributions to a
limited partnership is liable as a general partner to certain third parties until either
of two listed events occurs. Rewrites the second event to refer to general partners
and not to limited partners, since the chapter no longer requires limited partners to
be identified in the partnership certificates.

Section 8 of the bill addresses the enforceability and compromise of a partner’s
promise to contribute to the limited partnership. Adds a new subsection (a), and
makes other changes to implement the fact that contribution information is no longer
required to be included in the certificate of limited partnership.

Section 9 of the bill directs how profits and losses of a limited partnership are to be
allocated among the partners. Substitutes a reference to the partnership records for
the reference to the certificate of limited partnership, since information on the value
of partnership contributions is no longer required to be contained in the certificate.

Section 10 of the bill directs how distributions are to be allocated among the partners.
Substitutes a reference to the partnership records for the reference to the certificate
of limited partnership, since information on the value of partnership contributions is
no longer required to be contained in the certificate.

Section 11 of the bill states the extent and time when a partner is entitled tc receive
distributions from a limited partnership. The deletion of paragraph (2) reflects the
changes made in sec. 1 of the bill to the information required to be in the certificate
of limited partnership.

Section 12 of the bill establishes when a limited partner can withdraw from a limited
partnership. Since under sec. 1 of the bill the certificate of limited partnership will
contain less information, the section substitutes references to the partnership
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agreement for the references to the certificate. Requires the time or events of
withdrawal to be specified in written form in the agreement or the section takes over.

Section 13 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership and refers instead to a
written partnership agreement.

Section 14 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership and refers instead to the
records required under AS 32.11.840 as the source of the information.

Section 15 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership. Refers instead to the
partnership agreement as the source of the authority for giving an assignee of a
partnership interest the right to become a limited partner.

Section 16 deletes the reference to the certificate of limited partnership since, under
sec. 1 of the bill, the certificate is no longer required to contain information from
which liabilities of the limited partnership could be ascertained.

Section 17 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership. The section substitutes a
written partnership agreement as a source for determining what events trigger the
dissolution of the partnership.

Section 18 of the bill deletes paragraph (3) from the registration application for a
foreign limited partnership. The same deletion was made for domestic limited
partnerships. Requires the foreign limited partnership to include in its registration
application the name and addres of each general partnei, the address where
information on the limited partner is kept, and an undertaking by the partnership
to maintain the records.

Section 19. The deletion of AS 32.11.810(3) reflects that information on the
character of ,e limited partnership’s business is no longer required to be included
in the certiucate of limited partnership.

Section 20 of the bill requires a limited partnership to maintain records containing
some of the information that is no longer required to be included in the certificate
of limited partnership.

Section 21 of the bill makes a deletion to reflect that the identity of the limited
partners isno longer required to be included in the certificate of limited partnership.

Section 22 of the bill provides transition provisions for the bill.
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Section 23 of the Act makes its provisions retroactive to the desired effective date if
the Act is not enacted by the effective date.

Section 24 of the bill provides that the Act takes effect on July 1, 1993, the date when
AS 32.11, the chapter being amended, is scheduled to go into effect.

If I may be of further assistance, please advise.

TLB:glc
93-110.glc
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HB 112: "An Act relating to limited partnerships; and
providing for an effective date."

The Department of Commerce and Economic Development favors passage of
House Bill 112, as it provides greater uniformity to the Uniform Partnership
Act. These amendments to Chapter 128, SLA 1992, effective July 1,1993, will
have, to a small degree, some filing reduction of activity by the department,
due to the deletions of information to be filed.

While no amendments are offered by the department, the Legislature may
wish to consider the following:

1 Section 1 and Section 18 delete the requirement of
a limited partnership to file a general character of
the business it proposes to transact. It is suggested
that the Legislature may wish to weigh the inclu-
sion of a Standard Industrial Classification code
(SIC) to be filed with the department. This would
provide statistical information to agencies of the
state government and to others who wish to deter-
mine the scope of Limited Partnership businesses
operating in the State ofAlaska. The SIC codes are
a requirement for business licenses and for corpora-
tions filing with the department. This information
has been helpful in Economic Development studies.

2. The departmentin preparation for the July 1,1993,
effective date of Chapter 128 SLA 1992, has found
that other states have had some administrative
problems with the lack of authority to dissolve a
limited partnership when it becomesknown that the
limited partnershii) no longer has any operational
existence. The only action available to the depart-
ment would be to remove the nonfunctional limited
partnership at the expiration date fisted on its
certificate. It might be appropriate for the Legisla-
ture to consider including the department as one
that could make application to Superior Court for
judicial dissolution (Section 32.11.380).

The department appreciates the opportunity to state our position, and finds
that should HB 112 pass, there would be no fiscal impact upon the agency.

Paul Fuhs, obmmissioner

2.-
Date

PF/WFK/lvsl49.WK/2893c
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Re: SB 66 and HB 112, Certificates of Limited
Partnership

Dear Willis:

In your recent position papers for SB 66 and HB 112, vyou
suggest that the legislature may wish to consider the following two

possible a

1.

mendments:

Inclusion of a requirement that a Standard Industrial
Classification code (SIC) statement be filed with your
department.

Amend AS 32.11.330 to authorize your department to apply
to the Superior Court for judicial dissolution of a

limited partnership.

I have just talked with the 1legal counsel and legislative
director of the National Conference of Commissioners on Uniform

State Laws

and he suggests that the Uniform Act not be amended 1in

these respects. While the SIC idea would not do major violence to
the Uniform Act, it is preferable to maintain the national

uniformityv
certificat
of the cer
business,

, and, since including the SIC code information on the

e of limited partnership would necessitate an amendment
tificate if the partnership changes the category of its

the additional paperwork requirements run counter to the

general thrust of the modern Act. You might wish to consider
adopting a regulation 1imposing such a requirement for 1initial
filings, but | have not researched your statutory authority to

adopt such

As to
Court for
known that
existence,

a regulation.

the idea of allowing the department to apply to Superior
dissolution of a limited partnership "when it becomes
the limited partnership no longer has any operational

" the HCCUSL attorney pointed out that that would
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constitute a major grant of power to the department. It would
necessitate the partners defending the existence of their
partnership in court whenever an administrative official concluded
that the partnership no longer had ™"an operational existence."
Unlike corporations, which may have perpetual existence, limited
partnerships are to specify in the certificate of limited
partnership "the latest date upon which the limited partnership is
to dissolve™ (see proposed AS 32.11.010(a)(4), at page 1, line 12
of the bill). Also see existing AS 32.11.370(1). The judicial
dissolution provided for in existing AS 32.11.380 provides a
special alternative for partners when one of the normal dissolution
alternatives set out in AS 32.11.370(1) - (4) is not sufficient.
Your department®s interest in getting what appears to be an
inoperative partnership off the department books would seem to be
outweighed by the desirability of national uniformity on this point
and the public interest in facilitating use of these partnerships
(even those that might appear dormant for a time).

I hope that these comments are helpful. Thanks for your
support of the bill.

Arthur H, Peterson
Uniform Law Commissioner
for Alaska

AHP/mh

cc: Senator Jim Duncan
Representative Carl Moses
Deborah E. Behr
Assistant Attorney General

Legislation/Regulations Section
Alaska Department of Law
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STATE OF ALASKA BILL NO. ..HB 112
1993 LEGISLATIVE SESSION

ANALYSIS: (continued)

This bill repeals, reenacts, and amends a good part of the state's Limited
Partnership Act, AS 32.10, which was first adopted in 1592. The hill deals with
transactions between private parties, and it will not have a fiscai impact for the

Department of Law.
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DATE: February 18, 1993

TO Rep. Bill Hudson, Chairman
House Labor & Commerce Committee

FROM Rep. Carl E. Moses, Chairman
House Rules Committee

RE Request for Hearing

I would like to request a committee hearing on HB 112, the bill to
complete the modernization of Alaska’s Uniform Limited Partnership
Act. As you may know, the Act was brought up to nationally
prescribed standards last year by SB 193. Previous to that, Alaska
law embraced statutory language dating back to 1916.

In short, Alaska, the last state to do so, adopted the 1976 revisions
with further amendments from 1985, as recommended by the
National Conference of Commissioners on Uniform State Law. In its
upgrade, SB 193 did not include one significant component: It did
not adopt the more efficient NOTICE form of certification, as
opposed to the cumbersome LONG form. With many limited business
partnerships today having as many as hundreds of partners, it is
impractical and unnecessary to require amendments and new

filings in each case of a partner selling his or her interest.

Section 1 of HB 112 substitutes the NOTICE form of the certificate
of limited partnership for the LONG form. The remainder of the bhill
provides compatibility amendments, and an effective date, which
coincides with the effective date of SB 193 from last year. The
effective date will be July 1, 1993.

ADAK  AKUTAN -AMCHITKA °ATKA *ATTU 8E| KOFSKI °CHERNOFSKI 'CHIGNIK CHIGNIK LAGOON oCHIGNIK LAKE
COLD BAY «DUTCH HARBOR EGEGIK OK eFALSE PASS IVANOF BAY #KING COVE #KING SALMON ~KOLIGANEK ¢LEVELOCK «NAKNEK
ELSON LAGOON *NEW STUYAHOK o NIKOLSKI *PEDRO BAY -PERR YVILLE -PILOT POINT *PORT HEIDEN «PORT MOLLER «SANO POINT
SHEMYA «SQUAW HARBOR «SOUTH NAKNEK #ST. GCORGE ISLAND ST PAUL ISLAND *UGASHIK »UNALASKA «UNGA



Available to testify before the committee is Mr. Arthur H. Peterson,
Uniform Law Commissioner for the State of Alaska. If you need
further information, or wish to contact Mr. Peterson, please advise
Tim Benintendi of my office at 3764.

C cM/th/m13
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Hon. Bill Hudson

Alaska House of Representatives
State Capito] Building, Room 108
Juneau, AK 99801

Re: HB 112

Dear Representative Hudson:

The Department of Law has reviewed HB 112, updating the
Uniform Limited PartnershipAct in Alaska.

We find no legal problems. The bill is important for
making Alaska®s law consistent with other states that have enacted
the uniform Act on this subject.

We understand that the bill is before your committee. We
would appreciate scheduling of a hearing on the bill.

IT you have questions, please let us know.
Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

By: <7?e
Deborah E. Behr
Assistant Attorney General

DEB:cl

cc: Alaska®s Uniform Law Commissioners Delegation
Justice Jay Rabinowitz
Arthur H. Peterson, Esq.
Jerry Kurtz, Esq.
Tam Cook, Esq.
Grant Callow, Esgq.

X g pf*nt#d on n;cyf''YJe
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Hon. Bill Hudson, Chair HAND-DELIVERED
House Labor & Commerce Committee

Alaska State Legislature

Room 108, State Capitol

Juneau, Alaska 99801-1182

Re: HB 112 (limited partnerships)

Dear Bill:

HB 112 (limited partnerships) has been referred to your

committee, and | would appreciate your scheduling a hearing on it
as soon as possible. I understand that Tim Benintendi, of Rep.
Carl Moses' staff, will furnish additional background information.

This bill is a vital element in the completion of the updating

of Alaska's 1917 version of the Uniform. Limited Partnership Act.
It picks up the National Conference of Commissioners on Uniform
State Laws' 1985 amendments to the modern Act that were omitted

from the bill passed by the legislature last year (ch. 128, SLA
1992) .

The bill has a July 1, 1993 effective date, which coincides
perfectly with the effective date of last year's enactment. So we
will be able to have a completed update of our Uniform Limited

Partnership Act this summer.

The heart of the bill is sec. 1 It substitutes the "notice"
form (i.e., "short form™) of the certificate of limited partnership
for the old "long form"™ certificate. It thus recognizes modern-day
types and uses of limited partnerships, conforms to the national
standard, and facilitates doing business by means of this kind of
entity in Alaska.

/11
/11
11
11
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Thank you for considering this matter.

YourO rT-iii\r

Arthur H. Peterson

Uniform Law Commissioner
for Alaska

AHP/mh

cc: Rest of Alaska's ULC Delegation:
Jay A. Rabinowitz
W. Grant Callow
Tamara Brandt Cook
L.S. Kurtz, Jdr.
Deborah E. Bahr

ah/ahp/hudaou.110



revise:, uniform limited partnership act

The Uniform Limited Partnership Act (ULPA) was promulgated origi-
nally in 1916. It has been adopted in 45 jurisdictions and, with the
Uniform Partnership Act, is the basis for law regulating partnerships in
the United States. The Ilimited partnership is distinguished from a
general partnership by the existence of limited partners who invest in
the partnership with liability limited to the amount invested. A
general partner is liable individually for all the obligations of the
partnership. In return for limited liability, the Ilimited partner
relinquishes any right of control or management of partnership affairs.

Limited partnerships have become, in 60 years, an important means
of tjv.ness organization and are used extensively. Over the 60 years of
generally salubrious usage, this form of organization has encountered
some problems. In 1976, a revision has been drafted, based on 60 years
of extensive experience, to improve this method of organization even
more.

The most important changes have been mede in the scope of the
limited partner's activities vis-a-vis the partnership. Under the
original ULPA, a limited partner could not contribute services tc the
partnership. He had to contribute property or other valuable obliga-
tions to obtain his status. Under the revision, services may now be
contributed, as well as property or valuable obligations.

The second change regards voting rights. The original UPA did not
deny voting rights to limited partners, but neither did it’ permit them.
The revision allows limited partners to be granted voting rights in the
partnership agreement. These two provisions both change and enhance a
limited partner's status.

When a Ilimited partner can vote and contribute services, the
qguestion of control or participation in management becomes more criti-
cal. The Revised Act, therefore, takes special care in distinguishing
those acts which do not alone determine control. The question of
control is to be answered in the light of all the facts and circum-
stances, but, if the limited partner does singly any of certain things,
he or she is not by that fact liable as a general partner. These things
include being a contractor for or agent of a general partner, consulting
or advising a general partner with respect to partnership business,
acting as a surety for the limited partnership, approving or disapprov-
ing an amendment to the partnership agreement, or voting on certain
specific matters. The object of these specific enumerations is to
prevent unreasonable determinations that a limited partner takes part in
the control of the business.



The original ULPA provided only for a certificate of partnership.
It made no mention of partnership agreements. The Revised Act changes
the face of the partnership by changing the emphasis from the certifi-
cate to the agreement. Under the Revised Act, the certificate of
limited partnership is confined principally to matters respecting the
addition and withdrawal of partners and of capital. Other issues that
are important are left to the agreement.

For example, a partner ney lend money to and transact other busi-
ness with a limited partnership as if the partner were a total outsider,
except as otherwise provided in the partnership agreement. The partner-
ship agreement determines the distribution of voting rights. The shares
in profits and losses are decided in the partnership agreement. The
partnership agreement becomes the important working document in the
operation of the partnership.

There are other important changes, also, in the Revised Act. For
example, a central registry is provided for limited partnerships. It is
anticipated that the registrar for corporations and other business
organizations, usually the Secretary of State, will also perform the
function for a limited partnership.

Another important addition guarantees limited partners the right to
partnership records, a right not before accorded. This permits a
limited partner to projecthis or her investment in the partnership by
keeping better track of the business itself.

Also providea is i derivative actionby limited partners against
the partnership to redress mismanagement affecting a limited partner's
interests. This would uo very like a stockholder's derivative suit
against a corporation. One of the historically apparent difficultiesof
limited partnerships has been protection of limitedpartner's rights.
People have been induced to invest only to find that the investment has
been squandered, and nothing could be done until general insolvency.
These changes would curtail this problem.

Another significant, new contribution of the Revised Act is regis-
tration of foreign limited partnerships. Doing business interstate is a
commonality for all business organizations, including limited partner-
ships, Therefore, the problems of jurisdiction and notice parallel
those of corporations. Accordingly, a registration requirement for
limited partnerships from other states doing business in an enacting
state is established. This is required now in almost all jurisdictions
for a foreign business corporation. The requirement recognizes the
scope of the limited partnership as utilized in the United States today.

The 1916 ULPA has served will as the backbone of the law on limited
partnerships. However, usages change, and new problems arise. The old

Act is remarkably resilient, considering the historical record. Its
revision now comes forward as a response to the changes that have
occurred. It is the same business organization, but with characteris-

tics for today's business. It should be good, at least, for another 60
years.
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Senator Pat Rodey
State Capital, Room 113
Juneau, Alaska 99801-1102

Re: Committee Substitute for Senate Bill No. 193]/
Limited Partnerships

Dear Senator Rodey:

The wundersigned business, and tax law practitioners met in
Anchorage on March 11, 1992, to discusspending legislation. of
particular interest to the group was CSSB 193,

As a group, we strongly and unanimously support your efforc to
update Alaska®s Uniform Limited Partnership Act by adoption of the
1976 version of the Uniform Limited Partnership Act with the 198
amendments. We are equally committed, however, 1iIn our unanimous
belief that the 1985 amendments should be adoptedin the form

roposed bv the Uniform Law Commissioners ("ULC"), and not

eviations found in CSSB 193. Specifically, we believe
of the 1985 amendments as promulgated by the ULC, which provides
for a shorter or "notice" form of certificate of limited

partnership, should be adopted, rather than proposed AS 32.11.010,
which requires substantially greater and more detailed information
and reflects no substantial change from current

We believe a notice filing is preferable because the longer
form certificate imposes significant costs and burdens on limited
partnerships with no resultant benefit to third-party creditors of
or investors in limited partnerships.

Financial institutions and others who may extend credit to or
otherwise do business with limited partnerships are in a position
to acquire such information from the general partners of a limited
partnership as they deem necessary as a condition to the extension
of credit or commencement of business with the limited partnership.
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Investors in limited partnerships are adequately protected by
the disclosure requirements of the Alaska Securities Act of 1959.
Even 1in instances where an investor transaction 1is exempted from
the registration requirements of the Act, a prudent investor has
the ability and incentive to request additional information of the
type provided by the long form certificate prior to investing.

Current practice and the 1985 amendments demonstrate that no
benefit is obtained from the longer form certificate after initial
investment either. It is common under current law for limited
partners to grant powers of attorney to allow a general partner to
sign certificates, amendments, and even the writing that cancels a
certificate. See Bankston £ O"Hara, The Creation. Operation and
Dissolution of a Limited Partnership 1in Alaska. 2 Alaska L. Rev.
271, 303-304 (1985). This practice is expressly sanctioned by
proposed AS 32.11.040(b). The 1longer form 1limited partnership
certificate thus provides no additional protection to existing
limited partners.

Finally, no other Alaska statutory business entity is required
to provide the level of financial disclosure required by AS
32.11.010: no par value stock and essentially ™"notice"™ type
articles of incorporation are permitted by our corporate code;
general partnerships are not required to make any filings
reflecting their existence or respective partner contributions.

The limited partnership entity fulfills a unique and valuably
different role in Alaska®s business hierarchy, and should not be
hindered or rendered economically unfeasible at a time when all
investment vehicles are necessary to facilitate a hopefully
recovering economy.

We strongly support your efforts to amend Alaska®s Uniform
Limited Partnership Act and thank you for vyour efforts. As
business and tax law practitioners, however, we urge you to abandon
CSSB*"s deviation from the ULC"s 1985 proposed Section 201 and
instead support adoption of the notice form of certificate of
limited partnership.

Robert C. Brink
Law Offices of Robert C. Brink
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UNIFORM LIMITED PARTNERSHIP ACT (1976)
WITH 1985 AMENDMENTS

(Additions and Deletions in the Act
are indicated by Underscore and Strikeout)

PREFATORY NOTE

The Rovieod Uniform Limited Part’.orchip Act-ariopwd-by the Notional Conference of Cornrru6éwv-
ofs-on-Umforro-Stato Laws in August, 1J7C In 1976. the National Conference of Commissioners on
Uniform State Laws adopted the first revision of the Uniform Limited Partnership Act, originally
promulgated m 1916. The 1976 Act was intended to modernize the prior uniform law while retaining
the special character of limited partnerships as compared with corporations. The draftsman of a
limited partnershilp agreement has a degree of flexibility in defining the relations among the partners
that is not available in the corporate form. Moreover, the relationship among partners is consensual, and
roquireeadegrecofpwhty-that forces tho undersome circumstances may require ageneral partnerto seek
approval of the other partners (sometimes unanimous approval) under circumstances that corporate man-
agement would find unthinkable. The limited partnership was not intended to be an alternative in all cases
where die corporate form is undesirable for tax orotherreasons, and the new 1976 Act was not intended to
make it so. The new 1976 Act plannee clarified many ambiguities and fiUe filled interstices in the pnee
uniform law 1916 Act bv adding more detailed language and mechanics. In addition, iteffected some impor-

The Uniform Limited Partnership Act (1976) with the 1985 Amendments (the 1985 Act) follows the
1976 Act very closelv in most respects. [t makes almost no change in the basic structure of the 1976
Act. It does, however, differ from the 1976 Act in certain significant respects for the purpose of
more effectively modernizing, improving and establishing uniformity in the law of limited partner-
ships. The 1985 Act accomplishes this without imFairing the basic phi|050ﬁhy or values underlying
the 1976 Act, bv incorporating into the structure, framework and text of the 1976 Act the best and
nost important improvements that have emerged in the limited partnership acts enacted recently bv
certain states. Most of those improvements were considered by the draftsmen of the 1976 Act but
were not included in it because of uncertainties as to the possible consequences of such inclusion
under applicable Federal income tax laws. Those uncertainties have since been resolved satisfactori-
ly. and no impediment to incorporating them in the 1985 Act remains at this time.

Article | provides a list of all of the definitions used in the Act. integrates the use of limited
partnership names with corporate names and provides for an office and agent for service of process
In the state of organiaauon. All of these provisions are new- were innovations in the 197S Act and
were carried over from the 1976 Act to the 1985 Act Article 2 collects in one place all provisions
dealing with execution and fiIing of certificates of limited partnership and certificates of amendment
and cancellation. When adopted in 1976. Articles 1 and 2 reflected an important change in the prior
statutory scheme: recognition that the basic document in ary J)artnership, including a limited
partnership, is the partnership agreement. The certificate of limited partnership is not a constitutive
document (except in the sense that it is a statutory prerequisite to creation of the limited
partnership), and merely reflects the most basic matters as to which government officials, creditors.
and others dealing or considering dealin% with the partnership should be put on notice. This
principle is furtner implemented bv the 1985 Act's elimination of the requirement, carried from the
original 1916 Ac: into the 1976 Act, that the certificate of limited partnership set out the name,
address and capital contribution of each limited partner and certain other details relating to the
operation of the partnership and the respective rights of the partners. The former requirement
served no significant practical purpose while it imposed on limited partnerships iparticularly tnose
having large numbers of partners or doing business in more than one state) inordinate administrative
and logistical burdens and expenses connected with filing and amending their certificates of limited
partnership. Manv of the other changes made bv the 1985 Act merely reflect the elimination of tnat
requirement.
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Article 3 deals with the single most difficult issue facing lawyers who use the limited partnership
form of organization: the powers and potential liabilities of limited ﬁartners. Section 303 lists a
number of activities in which a limited ﬁartner may engage without being held to have so
significantly participated in the control of the business that'he m im acquires the liability of a
general partner. Maoreover, it goes on to confine the liability of a limited partner who merely’ weos
over-tho line-of participation participates in control to situations in which persons who actually know
of that participation in control are misled therebﬁ/ to their detriment into reasonably believing the
limited partner to be a general partner. General liability for oartnorshm debK-is-imim.od ,intv r.n
thoeo limited partners-wh>are, in effoot. "silent-general partnoro”— 'Aith-;hat- excoption. me
proviBiona-0t-the now.Act that impose liability @ a limited partnor who nas-eomehow permuted Uw-d
parsiei to-be-misled-ta-their detriment as to-the .limited partner's u-jo atatu6 confine thaukahiluy to
those- who-hate-actually been misled, This “detrimental reliance" test, together with an expansion of
the 'laundry list" of specific activities .. which limned partners may participate without incurring
liability, are among the principal innovations in the 11)85 Act.

The provisions relating to general partners are collected in Article 4. It differs little from the
corresponding article in the 1976 Act, except that some of the 1976 Act's references to the certificate
cf limited partnership have heen changed to refer instead to the partnership agreement. This is in
recognition of the principle that the limited partnership agreement, not the certificate of limited
partnership, is the primary constitutive, organizational and governing document of a limitea partner-
ship. Article 5. the dealing witn finance, section, differs in some important respects from Article 5 of
the 1976 Act, which itself made makes some unportanc changes from the prior-uniform law. 1916 Act.
The 1976 Act explicitly permitted contributions to the partnership to be made in the form of the
contribution of services and promises to contribute cash, property or services, arc now explicitly
permuted asoontnbutkmo, Aand provided that those who failed to perform promised services are were
required, in the absence of an agreement to the contrary, to pay the value of the services as stated in
the certificate of limited partnership. These important innovations of the 1976 Act are retained in
substance in the 1985 Act. However, the 1905 Act substitutes the partnership agreement and the
records of the limited partnersmp for the certificate of limited partnership as tne place such
agreements are to be set out and sucn information is to be kept.

A Article 6 of the 1976 Act, dealing with distributions and with the withdrawal of partners from
the partnership, made a number of changes from the prior uniform law are made-in Article 6. 1916
Act, dealing with distributions- from and the—withdrawal of partners-from -the- partnership, For
example. 5 ction 608 createsd a statute of limitations applicable to the right of a limited
partnership to recover all or part of a contribution that hasd been returned to a limited partner,
whether to satisfy creditors or otherwise. The 1585 Act retains these features of the 1976 Act
without substantive change.

In both the 1976 and the 1985 Acts. Tthe assignability of partnership interests is dealt with in
considerable detail in Article 7. and Tthe provisions relating to dissolution appear in Article e. whicd.
among- other things, imposes Article 8 of the 1976 Act established a new standard for seeking
judicial dissolution of 3 limited partnership, which standard is earned forward into the 1985 Act.

Article 9 of the 1976 and 1985 Acts deals with Gone of the thorniest questions for those who
operate limited partnerships in more than one state, hae been ie.. the status of the partnership in a
state other than the state of its organization. Neither exewmg case law under the 1916 Act nor
administrative practice makdes it clear which state s law governed the Bartnership or whether.in thac
other state, the limned partners continued to possess thw limited liability, and which-law -go-erne
the partnership. Article 9 of the 1976 Act deaibt with this problem by providing for registration cf
foreign limited partnerships and specifying choice-of-law rules. Article 9 of the 1966 Acc retains all
of those basic provisions and innovations of the 1976 Act.

Futaily Article 10 of the new 1976 Act represented another significant innovation, bv authorizing
derivative actions to be brought by limited partners. The 1916 Act failed to address this entire
concept. Article 10 of t'.e 1985 Act clarifies certain provisions of the 1976 Act but does not mane anv
substantive changes in the corresponding provisions of the 1976 Act.

Finally. Article 11 sets out a number of miscellaneous provisions, not the least of which are those
dealing with the application of the new statute to limited psrtnersmps in existence at the time of us
enactment. Those provisions in the 1976 Act were expanded upon ov the 19>5 Act to give greater
deference to the possible expectations, some of which mav have constitutionally protected -tatuj. ,if
partners in such limited F)artnerships concerning the continuing applicability to their partnership.- - f
the law in effect when thev were organized.
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ARTICLE 1

GENERAL PROVISIONS

§ 101. Definitios
As used in this [Act], unless the context otherwise requires:

(1) "Certificate of limited partnership” means the certificate referred to in Section 201,
and the certificate as amended or restated.

(2) ' Contribution™ means any cash, property, sendees rendered, or a promissory note or
other oinding obligation to contribute cash or property or to perform services, which a
partner contributes to a limited partnership in his capacity as a partner.

(3) “Event of withdrawal of a general partner” means an event that causes a person to
cease to be a general partner as provided in Section 402,

(4) "Foreign limited partnership™ means a partnership formed under the laws of any
State state other than this State and having as partners one or more general partners and
one or more limited partners.

(5) “General partner” means a person who has been admitted to a limited partnership
as a general partner in accordance with the partnership agreement and named in the
certificate of limited partnership as a general partner.

(6) "Limiteu partner” means a person who has been admitted to a limited partnership
as a limited partner in accordance with the partnership agreement ami-named-in the
Gertificate-of-limited partnership-as a limited partner.

(7) "Limited partnership” and "domestic limited partnership” mean a partnership
formed by two or more persons under the laws of this State and having one or more
general partners and one or more limited partners.

(8) “Partner” means a limited or general partner.

(9) “Partnership agreement" means any valid agreement, written or oral, of the
partners as to the affairs of a limited partnership and the conduct of its business.

(10) "Partnership interest® means a partner’s share of the profits and losses of a
limited partnership and the right to receive distributions of partnership assets.

(11) "Person” means a natural person, partnership, limited partnership (domestic or
foreign), trust, estate, association, or corporation.

(12) "State" means a state, territory, or possession of the United States, the District of
Columbia, or the Commonwealth of Puerto Rico.

COMMENT

The definitions in this section clarify a number of uncertainties in the law existing law prior to the
197R Act, and also make certain changes in such onor law. The 19S5 Act makes verv few additional
changes in Section 101.

Contribution: this definition makes it clear that a present contribution of services and a promise to
make a future payment of cash, contribution of property or performance of services are permissible
forms for a contribution. Section 502 of the 1985 Act provides that a limited partner's promise to
make 3 contribution is enforceable onlv when set out in a writing signed bv the limited Fartner.
(This result is not dissimilar from that under the 1976 Act, which required all promises ot future
contributions to be described in the certificate of limited partnershiﬁ, which was to be signed bv.
amon% others, the partners making such promises.) Accordingly, Tthe present property or services
contributed presently or promised to be contnouted in the future ~must be accorded a value in the
partnership agreement or the partnership records required to be kept pursuant to Section 105.
certificate of limited partnership. tSeotion-JdUolt. ana, in the case of a promise, that value may
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determine the Iiabilitg of a partner wi.o fails to honor his agreement (Section 502). Section 3 of the
pnor uniform law 1916 Act did not permit a limited partner's contribution to be in the form of
services, although that inhibition did not apply to general partners.

Foreign limited partnership: the Act only deals with foreign limited partnerships formed under the
laws of another "Sstate" of the United States (see subdivision 12 of Section 101), and any adopting
Sstate that desires-to deal by statute with the status of entities formed under the laws of foreign
countries must make appropriate changes throughout the Act. The exclusion of such entities from
the Act was not intended to suggest that their “limited partners” should not be accorded limited
liability by the courts of a Sstate adopting the Act. That question would be resolved by the
choice-of-law rules of the forum Sstate.

General partner this definition recognizes the separate functions of the partnership agreement
and the certificate of limited partnership. The partnership agreement establishes the basic grant of
management power to the persons named as general partners; but because of the passive role played
by the limited partners, the separate, formal step of embodying memorializing that grant of power in
the certificate of limited partnership has heen preserved to emphasize its importance and to provide
notice of the identity of the partnership’s general partners to persons dealing with the partnership.

Limited partner.w n unlike the eose-efdefinition of general partners, this definition provides for admis-
sion of limited partners through the partnership agreement and aolemwaotion-in the certificate of limited
partnefehiprj froddition. the definitton makesiteleorthat being named intheoeWifieatc-oHimitcd pawner
ohipiaap eeroquieite-tolimitedpftrtBCFOtotuo. Failurc-to filedoeenotihowever; moan-thnt-tke-paitieipant-
inageneral partnee of that he has general liatnkt/V. See Sections 303(e) <nd 303 alone and does not require
identification ofan% Limited partner in the certificate of limited partnership (Section 201). Under the 1916
and the 1976 Acts, being named as a limited Eartnerin the certificate oflimited partnership was astatutory
requirement and, in most if notail cases, probably also a prerequisite to limited partnerstatus. By eliminate
ing the requirement that the certificate of limited Bartners ip contain the name, address, and capital
contribution of each limited partner, the 1985 Act all but eliminates any risk that a person Intended to be a
limited partner may be exposed to liability asa general partnerasaresultofthe inadvertent omission ofany
of that information from the certificate of limited partnership, and also dispenses with the need to amend
the certificate of limited partnership upon the admission or withdrawal of. transfer of an interest bv. or
change in the address or capitaTcontribution of. any limited partner

Partnership agreement: the prtOF-umform law 1916 Act did not refer to the partnership agree-
ment, assuming that all important matters affecting limited partners would be set forth in the
certificate of limited partnership. Under modem practice, however, it has been common for the
partners to enter into a comprehensive partnership agreement, only part of which was required to be
included or summarized in the certificate of limited partnership. As reflected in Section 201 of the
1985 Act, the certificate of limited partnership is confined principally to matters respecting the
partnership itself and the addition-and withdrawal identity of general partners* and-of-oapitak and
other important issues are left to the partnership agreement Most of the information formerly
provided bv, but no longer required to be included in. the certificate of limited partnership is now
required to be kept in the partnership records [Section 105).

Partnership interest: this definition is now first appeared in the 1976 Act and is intended to define
what it is that is transferred when a partnership interest is assigned.

§ 102. Name

The name of each limited partnership as set forth in its certificate of limited partner-
ship:

(1) shall contain without abbreviation the words "limited partnership™;

(2) may not contain the name of a limited partner unless (i) it is also the name of a
general partner or the coiporate name of a corporate general partner, or (ii) the business
of the limited partnership had been carried on under that name before the admission of
that limited partner;

(31-may not-contain any wordor-phraso-indicating-or implying that it is organised-other
than-for-a purpose stated in-ite-certificate-of-limited -partnership;
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@ G may not be the same as, or deceptively similar to, the name of any corporation or
limited partnership organized under the_laws of this State or licensed or"registered as a
foreign corporation or limited partrership in this State; and

® @ may not cotain the folloving words [here insert prohibited words].

COMMENT

Subdivision (2) of Section 102 has been carried over from Section 5o0fthe pnw jniiom vIuw 1s10 Act with
certain editorial changes. The remainder of Section 102 hhhwv first appeared in the 1976 Act and primarily
reflects the intention to integrate the registration of limited Fartnership names with that of corporate
names. Accordingly, Section 201 provides for central. Siwe-wkle state-wide filing of certificates oi limited
partnership, and subdivisions <31, and (4) w*d-»4) of Section 102 contain standards to be applied by the filing
officerin determininﬁ whether the certificate should be filed. Subdivision (1) requires that the prooer name
ofalimited partnership contain the words "limited partnership" in full. Subdivision <3Lof the 1970 Act has
been deleted, to reflect the deletion from Section 201 of any requirement that the certificate of limited
partnership describe the partnership's purposes or the character ofits business.

818B. Reservation of Name
@ The exclusive right to the use of a name may be reserved by:
@ any person intending t organize a limited partrership under this [Act] and ©
adopt that name;
(@ any domestic limited partnership or any foreign limited partnership registered in
this State which, in either cae, intends 1o adopt that name;
(&) anydforeigp limited partnership intending  register in this State and adopt that
name; an
any person_intending t organize a foreign limited partrership and intending ©
ha\(/4g it E‘/egplester in this Srtgte angggndopt that na%, P E
®) The reservation shell be made by filirg with the Secretary of State an gyplication,
executed by the gplicatt, to resene a secified name.  If the Secretary of State finds
that the name available for use by a domestic or foreign limited partrership, he Jor se]
dall reserve the name for the exclusive use of the goplicant for a period of 120 days.
Once having so resened a name, the same agplicant may not again resene the same
name util more than 60 days after the expiration of the last 120-day period for which
that applicant reserved that name. The right to the exclusive use of a reserved name
may be transferred 1o any other person by filing in the office of the Secretary of State a
notice of the transfer, executed by the goplicant for whom the name was reserved and
specifying the name and address of the transferee.

COMMENT

Section 103 is tww first appeared in the 1976 Act. The prior uniform law 1916 Act did not provide
for registration of names.

8l104. Specified Office and Agent
Each limited partrership sell continuously maintain in this State:
shg} an office, which may but need not be a place of its business in this State, at which
be kept the records regquired by Section 105 1o be maintaired; and
) ng@ an agent for service of process on the limited partrership, which agent must be an
individlal resident of this State, a domestic corporation, or a foreign corporation autho—
rized to do business i this State.
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COMMENT

Section 104 ig-now first appeared in the 1976 Act. It requires that 3 limited partnership have
certain minimum contacts with its State of organization, ie. an office at which the constitutive
documents and basic financial information is kept and an agent for service of process.

§ 105. Records to be Kept

[a] Each limited partnership shall keep at the office referred to in Section 104(1) the
following:

(1) a current list of the full name and last known business address of each partner
set-forth, separately identifying the general partners lin alphabetical order) and the
limited partners (in alphabetical order,):

(2) a copy of tne certificate of limited partnership an i certificates of amendment
thereto, together with executed copies of any powers of acoirney pursuant to which any
certificate has been executed,:

(3) copies of the limited partnership's federal, state and local income tax returns and
reports, if any, for the three most recent years™aod;

(4) copies of any then effective written partnership agreements and of any financial
statements of the limited partnership for the three most recent years: and

(5) unless contained in a written partnership agreement, a writing setting out:

(i) the amount of cash and a description and statement of the agreed value of the
other property or services contributed bv each partner and which each partner has
agreed to contribute:

(ii) the times at which or events on the happening of which anv additional
contributions agreed to be made bv each partner are to be made:

(iii) any right of a partner to receive, or of a general partner to make, distributions
to~a~ partner which include a return of all or any part of the partner’ contribution:
and

(iv) anv events upon the happening of which the limited partnership is to be
dissolved and its affairs wound up.

(b) Those records Records kept under this section are subject to inspection and copying
at the reasonable request and at the expense of any partner during ordinary business
hours.

COMMENT

Section 105 is-new first appeared in the 1976 Act. In view of the passive nature of the limited
partner's position, it has been widely felt that limited partners are entitled to access to certain basic
documents and information, including the certificate of limited partnership and. any partnership
agreement and a writing setting out certain important matters which, under the 1916 and 1976 Acts,
were required to be set out in tne certificate of limited partnership. In view of the great diversity
among limited partnerships, it was thought inappropriate to require a standard form of financial
report, and Section 105 does no more than require retention of tax returns and any other financial
statements that are prepared. The names and addresses of the general partners are made available to the
general public in the certificate of limited partnership.

§ 106. Nature of Business

A limited partnership may carry on any business that a partnership without limited
partners may carry on except [here designate prohibited activities].

COMMENT

Section 106 is identical to Section 3 of the nrior uniforir, law. '916 Act. Many states require that
certain regulated industries, such as banking, may ue carried 0. only oy entities organized pursuant
to special statutes, and it is contemplated that the prohibited activities would be confined to the
matters "covered by those statutes.

10
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8107. Business Transactions of Partner with Partnership

Except as provided in the partnership agreement, a partner may lend money to and
transact other business with the limited partnership and, subject to other applicable law.
has the same rights and obligations with respect thereto as a person who is not a partner.

COMMENT
Section 107 makes a number of important changes in Section 13 of the pmr-uniform jaw. 1916
Act. Section 13. in effect, created a special fraudulent conveyance provision applicable to the makme
of secured loans by limited partners and the repayment bv limited partnerships of loans from limned
partners. Section 107 leaves that question to a Sstate's general fraudulent conveyance statute. In
addition. Section 107 eliminates the prohibition in'former Section 13 against a general partners ms
opposed te-adiimted -partnorisharing pro rata with general creditors in the case of an unsecured loan.
Of course, other doctrines developed under bankruptcy and insolvency laws may require the
subordination ot loans by partners under appropriate circumstances.

ARTICLE 2

FORMATION: CERTIFICATE OF LIMITED PARTNERSHIP

§ 201. Certificate of Limited Partnership

(@) In order to form a limited partnership, two or more-porsons- must execute a
certificate of limited partnership,—The certificate shall bo must be executed and filed in
the office of the Secretary of State, and The certificate shall set forth:

(1) the name of the limited partnership:

(4) the general character o-fits-business;

(4) (2) the address of the office and the name and address of the agent for sendee of
process required to be maintained by Section 104:

(4)  (3) the name and the business address of each general partner (specifying
separately-the-geoeral partners and limited'partners):

tAi- the-amount-of-cash and a description and statement of the agreed value-of-the
other- property-or-eervdicee cnntributed-by-each-partner-a-nd-w hicb-each partner has
agreed io-cootribute-sn the future;

10-the-timr.es-at which or events on-the-happening of which-any-additional cor.tribu-
tiens-agreed -to-be-made- by each partner-are to be made,

(TV-any-power-of-a-limited partner to-grant the-right; to become a limited partner to
an assignee of any-part ot- his partnershipenterestrand the terms and conditions-of-the
pownen

(8) if agreed upoor-tbe-time at' which or the-events- on the happening of which a
partner may terminate his membership inthe litmted-partnership-and the amount of. »r
the-method,o f-determining, the distribution-to which-he may be entitled respecting his
partnership-interestr-and-the terms and-cooditioes-of-the terminaiion-and-distributtote

(9) any right of a partner to receive distributions-of-property, including cash-from-the
limited -partne rship,

(101-any-right-of-a partner-to-receive -or of a-general-partner-to make, distributions.
to a partner- which-include a return of-all-or ar.y part of--the-partnerV- contribution;

1444-ony-time-at which or-events upon-the happening of which-the limited-partnersr.ip
is to-be-dissolved and its affairs-wound-up:

U2> any right- of-the-remaining general-partners-to continue (he busint-ss on
happening-of an event-of-withdrawal of a geaoral-fiartner - and

(4) the latest date upon which the limited partnership is to dissolve: and

(44) lol any other matters the general partners determine to include therein.
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(b) A limited partnership is formed at the time of the filing of the certificate of limited
partnership in the office of the Secretary of State or at any later time specified in the
certificate of limited partnership if, in either case, there has been substantial compliance
with the requirements of this section.

COMMENT

The 1985 Act requires far fewer matters required to be set forth in the certificate of limited
Partnersm are-not different in kind-from thoee than did required-by Section 2 of the prior-uniform
aw 1916 Act and Section 201 of the 1976 Act., although ereatn-additions-and deletions have boon
made and-tho desoriptton-hae-boon rovieed-to conform with-the- roetof tho Act. This is in recognition
of the fact that the partnership agreement, not the certificate of limited partnership, has become the
authoritative and comprehensive document for most limited partnerships, and that creditors and
potential creditors of the partnership do and should refer to the partnership agreement and to other
information furnished to them directly bv the partnership and bv others, not to the certificate of
limited partnership, to obtain I-n-goneral.-the certificate is intended to cerve wo-funotionSr-first, to
place oreditore on nonce of tho facts concerniné; the capital and finances of the partnership and other
matters of concern the ruloc.-regarding-a dditional contnamions- to and- withdrawals from tho
Fartnershipi. feoond, t» clearly delineate the time-at-which-persons-bheeome-goneral-partners-and
imited partners. Subparagraph (bl, which is based upon the prior-uniform-law, 1916 Act, has been
retained to make it clear th3t existence of the limited partnership depends only upon compliance with
HH? section. Its continued existence is not dependent upon compliance with other provisions of this

ct.

§ 202. Amendment to Certificate

(@) A certificate of limited partnership is amended by filing a certificate of amendment
thereto in the office of the Secretary of State. The certificate shall set forth:

(1) the name of the limited partnership;
(2) the date of filing the certificate; and
(3) the amendment to the certificate.

(b) Within 30 days after the happening of any of the following events, an amendment to
a certificate of limited partnership reflecting the occurrence of the event or events shall
be filed:

(@l-a-change-in-tho-amomit-or character-of the contribution of any partner, or in any
partner4-obligation to-make-a-oontribution;

1*1 (1) the admission of a new general partner;

IS) (2) the withdrawal of a general partner; or

(4) (3) the continuation of the business under Section 801 after an event of withdraw-
al of a general partner.

() A general partner who becomes aware that any statement in a certificate of limited
partnership was false when made or that any arrangements or other facts described have
changed, making the certificate inaccurate in any respect, shall promptly amend the
certificate.-but an amendment to 6how a change of address of a limited partner need be
filed -only or.ce--every -2 -months.

Id! A certificate of limited partnership may be amended at any time for any other
proper purpose the general partners determine.

(e) No person has any liability because an amendment to a certificate of limited
partnership has not been filed to reflect the occurrence of any event referred to in
subsection (b) of this Section section if the amendment is filed within the 30-day period
specified in subsection <b).

(f) A restated certificate of limited partnership mav be executed and filed in the same
manner as a certificate of amendment.
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COMMENT

Section 202 makee-of the 1976 Act made substantial chang\es in Section 24 of the prior-uniform law 1916
Act. Further changes in this section are made by the 1985 Act. Paragraph (b) lists the basic events— the
add|t|onorW|thdrawaIof#)artneroore0p|sa}or-oop|uU-ob| iwwa general partner— that are so central to
the function of the certificate of limited partnership that they require prompt amendment. With the
elimination of the requirement that the certificate of limited, partnership include the names of all limited
partners and the amount and character of all capital contributions, the requirement of the 1916 and 1976
Acts that the certificate be amended upon the admission or withdrawal oflimited partners or on anv change
in the partnership capital must also be eliminated. This change should greatly reduce the frequency and
complexity ofamendments to the certificate of limited partnership. Paragraph (c) makes it clear, as it was
notclear undersufedivieioM UKgiof former Section 2424%21@) ofthe 1916 Act, that the certificate of limited
partnership is intended to be an-accurate description of the facts to which it relates at all times and does not
speak merely asof the date it is executed.

Paragraph (e) provides a "safe harbor" against claims of creditors or others who assert that they
have been misled by the failure to amend the certificate of limited partnership to reflect changes in
any of the important facts referred to in paragraph (b); if the certificate of limited partnership is
amended within 30 days of the occurrence of the event, no creditor or other person can recover for
damages sustained during the interim. Additional protection is afforded by the provisions of Section
304. The elimination of the requirement that the certificate of limited partnership identify all limited
partners and their respective capital contributions may have rendered paragraph (e) an obsolete and
unnecessary vestige. The principal, if not the sole, purpose of Ba_ragraph le) in the 1976 Act was to
protect limited partners newiv admitted to a partnership from being held liable as general partners
when_an amendment to the certificate identifying them as limited partners and describing their
contributions was not filed contemporaneously with their admission to the partnership. Such liability
cannot arise under the 1985 Act because such information is not required to be stated in the
certificate. Nevertheless, the 1985 Act retains paragraph (e) because it is protective of partners.
shielding them from liability to the extent its provisions apply, and does not create or impose any
liability.

Paragraph (f) is added in the 1985 Act to provide explicit statutory recognition of the common
practice of restating an amended certificate of limited partnership. While a limited partnership
seeking to amend its certificate of limited partnership mav do so bv recording a restated certificate
which ncorporates the amendment, that is bv no means the onlv purpose or function of a restated
certificate, which mav be filed for the sole purpose of restating in a single integrated instrument all
the provisions of a limited partnership's certificate of limited partnership which are then in effect.

82X8. Cancellation of Certificate

A certificate of limited partnership shall be cancelled upon the dissolution and the
commencement of winding up of the partnership or at any other time there are no limited
partners. A certificate of cancellation shall be filed in the office of the Secretary of State

and set forth:
(1) the name of the limited partnership:
(2) the date of filing of its certificate of limited partnership:
(3) the reason for filing the certificate of cancellation;

(4) the effective date (which shall be a date certain) of cancellation if it is not to be
effective upon the filing of the certificate; and

(5) any other information the general partners filing the certificate determine.

COMMENT

Section 203 changes Section 24 of the prior uniforro-law 1916 Act by making it clear that the
certificate of cancellation should be filed upon the commencement of winding up of the limited
partnership. Section 24 provided for cancellation "when the partnership is dissolved
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§ 204. Execution of Certificates

@ Each certificate required by this Article 1o be filed in the office of the Secretary of
State sall be executed In the folloving manner:
@ an originel certificate of limited partnership must be signed by al gereral
partners nam ed-therein;

a cxrtificate of amendment must be signed by at lesst one general partrer and by
eacl(zw) other ral partner designated in the certificate as a new general partrer €f
whoee—m%?hﬁimedeecrbod-ae—raving boon increased ; and

© a cartificate of cancellation must be signed by all general partrers;.

® Any person may sign a certificate by an -in-fact, but a power of attomey ©
sign a cartificate relating to the adnission,-or-incraded contribution, of a general partner
must specifically describe the admission or-increace.

© The execution of a certificate by a general partner constitutes an affirmation under
the peralties of perjury that the facts stated therein are tre.

COMMENT

Section 204 collects in one place the formal requirements for the execution of certificates which
were set forth in Sections 2 and 25 of the prior-uniform law 1916 Act. Those sections required that
ea™h certificate be signed by all partners, and there developed an unnecessarily cumbersome practice
of having each limited partner sign gowers of attorney to authorize the general partners to execute
certificates of amendment on their behalf. The 1976 Act, while simplifying the execution require-
ments. nevertheless required that an original certificate of limited partnership be signed bv all
partners and a certificate of amendment bv all new partners being admitted to the limned
partnership. However the certificate of limited partnership is no longer required to include the name
or capital contribution of anv limited partner. Therefore, while the 1985 Act still requires all general
partners to sign the original certificate of limited partnership, no limited partner is reﬁuired to sign
anv certificate. £eoMon-2Q4-Ifisure6-that-eaoh-pann«r-muct sign-a-eortificato whon lie becomes-a
partner or when- the -otrtifioatoc refleot any inoreaa»-in-hi6-obligation-to make contributions.
Certificates of amendment are required to be signed by only one general partner, and all general
partners must sign certificates of cancellation. Section-304 prohibits blanket-powers of attorney for
tho execution o f certificates in many eases,-since thoeo conditions-underwhich-a-partner ie required
to oign--have been narrowed to-circum6tance6-o€-special importance to that partner, "he former
requirement in the 1916 Act that all certificates be swom was deleted in the 1976 and 1965 Acts as
gotentially an unfair trap for the unwarv Isee. e.q., Wisniewski v. Johnson. 223 Va. 141. 256 S.E.2d

23 £19821); in its place, paragraph (c) now provides, as a matter of law, that the execution of a
certificate bv a general partner subjects him to the penalties of perjurv for inaccuracies in the
certificate. hao-boon-confinod-to tatomonto-by-thc-gcnefai-partnel'Gi recognizing that the limned
partner's role-io-a limited-one.

8X6. Amendmenlor-Caocellatlan Execution by Judicial Act

If a person required by Section 204 to execute a any certificate of—aroondm ent-or
cancellation fails or refuses 10 do 0. any other partnerrand any assignee of-apartrership
nterest, person who is adversely affected by the failure or refusal, may petition the
[desi the %ogropriate oourt] o direct the amendment-er cancellatbn execution of the
certificate. I the court finds that theam endment or cance latbn ispr?g:erit's%for
the cartificate to be executed and that any person so designated has failed or 9]
execute the cartificate, it dell order the Secretary of State t record an gppropriate
certificate of amendment or-cancellatpn .

COMMENT

Section 205 of the 1976 Act changeds subdivisions (3i and 141 of Section 25 of the 19K- Act r
uniform law by confining the persons who have standin% to seek judicial intervention to partner-; unM
to those assignees who vyere are adversely affected by the failure or refusal of the appropriate
persons to file a certificate of amendment or cancellation. Section 3t>3 of the 19S5 Act reverse- chat

14
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restriction, and provides chat anv person adversely affected bv a failure or refusal to file anv
_cetrt|f|cage inot onlv a certificate of cancellation or amendment) has standing to seek judicial
intervention.

§ 206. Filing in Office of Secretary of State

(&) Two signed copies of the certificate of limited partnership and of any certificates of
amendment or cancellation (or of any judicial decree of amendment or cancellation! shall
be delivered to the Secretary of State. A person who executes a certificate as an 3gent or
fiduciary need not exhibit evidence of his [or her] authority as a prerequisite to filing.
Unless the Secretary of State finds that any certificate does not conform to law. upon
receipt of all filing fees required by law he [or she] shall:

(1) endorse on each duplicate original the word "Filed" and the day, month, and year
of the filing thereof:

(2) file one duplicate original in his [or her] office: and

(3) return the other duplicate original to the person who filed it or his [or her]
representative.

(b) Upon the filing of a certificate of amendment (or judicial decree of amendment) in
the office of the Secretary of State, the certificate of limited partnership shall be amended
as set forth therein, and upon the effective date of a certificate of cancellation tor a
judicial decree thereof), the certificate of limited partnership is cancelled.

COMMENT

Section 206 is-new, first appeare.l in the 1976 Act. In addition to providing mechanics for the
central filing system, the second sentence of this section does away with the requirement, formerly
imposed by some local filing officers, that persons who have executed certificates under a power of
attorney exhibit executed copies of the power of attorney itself. Paragraph (bi changes subdivision
(5) of Section 25 of the pnor-untform-lo*-1916 Act by providing that certificates of cancellation are effective
upon their effective date under Section 203.

§ 207. Liability for False Statement in Certificate

If any certificate of limited partnership or certificate of amendment or cancellation
contains a false statement, one who suffers loss by reliance on the statement may recover
damages for the loss from:

(1) any person who executes the certificate, or causes another to execute it on his
behalf, and knew, and any general partner who knew or should have known. the
statement to be false at the time the certificate was executed: and

(2) any general partner who thereafter knows or shouid have known that any arrange-
ment or other fact described in the certificate has changed, making the statement
inaccurate in any respect within a sufficient time before the statement was reiied upon
reasonably to have enabled that general partner to cancel or amend the certificate, or to
file a petition for its cancellation or amendment under Section 205.

COMMENT

~Section 207 changes Section 6 of the prior-wu'orm -law 1916 Act by providing explicitly for tne
liability of persons who sign a certificate as ."rent under a ﬁower of attorney and by confining the
obligation to amend a certificate of limited partnership in light of future events to general partners

§ 208. Scope of Notice

The fact that a certificate of limited partnership is on file in the office of the Secietary
of State is notice that the partnership is a limited partnership and the persons designated
therein as limited general partners are limited general partners, but it is not notice of any
other fact.



LIMITED PARTNLI W  ACT 8208

COMMENT

Section 208 is- new first appeared in the 1976 Act, and referred to the certificate's providing
constructive notice of the status as limited partners of those- so identified therein. The 1985 Acts
deletion of any requirement that the certificate name limited partners requires that Section 208 be
modified accordingly]

By sta_tin%_that the filing of a certificate of limited p_artnershig only results in notice of the general
limited liability of the general United partners, it Section 208 obvutes the concern that third parties
may be held to have notice of special Erovisions set forth in the certificate. While this section is
designed to preserve bv implication the limited liability of limited partners, the notioe implicit
Brotectmn provided is not intended to change any liability of a limited partner which may be created
y his action or inaction under the law of estoppel, agency, fraud or the like.

§ 209. Delivery of Certificates to Limited Partners

Upon the return by the Secretary of State pursuant to Section 206 of a certificate
marked ‘'‘Fi'.ed,"” the general partners shall promptly deliver or mail a copy of the
certificate of limited partnership and each certificate of amendment or cancellation to
each limited partner unless the partnership agreement provides otherwise.

COMMENT
This section is now. first appeared "i the 1976 Act.

ARTICLE 3
LIMITED PARTNERS

8 301. Admission of Additional Limited Partners
(@) A person becomes a limited partner:

(1) at the time the limited partnership is formed; or
(2) at anv later time specified in the records of the limited partnership for becoming a
limited partner.

(aKb| After the filing of a limited partnership’s original certificate of limited partner-
ship, a person may be admitted as an additional limited partner:

(1) in the case of a person acquiring a partnership interest directly from the limited
partnership, upon compliance with the partnership agreement or, if the partnership
agreement does not so provide, upon the written consent of all partners; and

(2) in the case of an assignee of a partnership interest of a partner who has the
power, as provided in Section 704. to grant the assignee the right to become a limited
partner, upon the exercise of that power and compliance with any conditions limiting
the grant or exercise of the power.

(b) In each case under subsection-(a), the-person acquiring-the partnership-interes*
becomes-a limited-partner only upon amendnwnt-of the-cortificate of limited partnership
rofiecting that fact.

COMMENT

Section 301(a) is new: no counterpart was found in the 1916 or 1976 Acts. This section imposes on
the partnership an obligation to maintain m its records the date eacn iimitea partner becomes a
limited partner. Under the 1976 Act, one could not hecome a ||m|tecl] partner until an appropriate
certificate reflecting his status as such was filed with the Secretary of State. Because the 19¢c5 Act
eliminates the need to name limited partners in the certificate of limited partnership, an alternative
mechanism had to be established to evidence the fact and date of a limned partner s admission. The
Partner_shm records required to be maintained under Section 105 now serve that function, subiect to
he limitation tnat no person mav become a limited partner before the pcrxnership is formed isection

201fbii.
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Subdivision (1) of Section 301<0) AOlfh) adds to Section 8 of the pnof-uniform 1&w 1918 Act an explicit
recognition oi the fact that unanimous consent of all ﬁartn‘ers is required for admission uf new limited
partners unless the Fartnershm agreement provides otherwise. Subdivision 12> is derived from Section 1
of the pner-umferm-law 1916 Act but abandons the former terminology of "substituted limited partner "

§ 302. Voting

Subject to Section 303. the partnership agreement may grant to all or a specified grout)
of the limited partners the right to vote (on a per capita or other basis) upon any mutter,

COMMENT

Section 302 is-new, first appeared in the 1976 Act, and must be read toirether with subdivision
Ibi(5)(61 of Section 303. Althougti the pnor-umform-law 1916 Act did not speak specifically > the
voting powers of limited partners, it wa> ts not uncommon for partnership agreements to grant such
powers to limited oartners. Section Ji'2 i? designed only to make it clear that the purtnersr.ie
agreement may grunt such power to limited partners. If such powers are granted to :imiien
partners beyond the "safe harbor" of subdivision <6'or i») of Section 3D3Ib*»V, a court may *but oi course
need not) hold that, under the circumstance?, tne iimued partners have participated in "control of tne
business” within the meaning oi'Sectiun303la . Section 303(c'rwndv-means makes clear that the exercise of
gowers beyond the ambit of Section .iiib'ib) is not ipso facto to be taken as taking part in the control of the

usiness.

§ 303. Liability to Third Parties

(@) Except as provided in subsection id), a limited partner is not liable for the
obligations of a limited partnership unless he [or she) is also a general partner or. :n
addition to the exercise of his [or her] rights and powers as a limited partner, he [or she]
takea-part participates in the control of the business. However, if the limited paraw -s
participation partner participates in the control of the business i6 not substantially-
sarao-aa-tho exercise of- the-powers of a general partner, he [or she] is liable only to
persons who transact business with the limited partnership with actual-knowledge-ok his
participation 4n-eomrol reasonably believing, based upon the limited partner’s conduct,
that the limited partner is a general partner.

(b) A limited partner does not participate in the control of the business within the
meaning of subsection (a) solely by doing one or more of the following:

(1) being a contractor for or an agent or employee of the limited partnership or of a
general partner or being an officer, director, or shareholder of a general partner that is
a corporation;

(2) consulting with and advising a general partner win respect to the business of the
limited partnership:

(3) acting as surety for the limited partnership or guaranteeing or assuming one or
more specific obligations of the limited partnership;

(4) approving-or disapproving an-amendmen t-to- tha-.partnership-agreemoot taking
anv action required or permitted bv law to bring or pursue a derivative action in the
right of the limited partnership: of

(0) votmg -on one or more-of the following matters;

(5) requesting or attending a meeting of partners;

16) proposing, approving, or disapproving, hv voting or otherwise, one 0r mure try
following matters:

(i) the dissolution and winding up of the limited partnership:

(i) the sale, exchange, lease, mortgage, pledge, or other transfer of all nr -uhstan-
tially all of the assets of the limited partnership ar than in the ordinary . mirs* >f
ite business;

rVv.y.
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(iii) the incurrence of indebtedness by the limited partnership other than in the
ordinary course of its business:

(iv) a change in the nature of the business; of
(v) the admission or removal of a general partner.;
(vi) the admission or removal of a limited partner;

(vii) a transaction involving an actual or potentialconflict of interest between a
general partner and the limited partnershipor the limitedpartners;

tviii) an amendment to the partnership agreement or certificate of limited partner-
ship: or

lix) matters related to the business of the limited partnership not otherwise
enumerated in this subsection (bt. which the partnership agreement states in writing
mav be subject to the approval or disapproval of limited partners;
17) winding uo the limited partnership pursuant to Section 803: or

(8) exercising anv right or power permitted to limited partners under this fActl and
not specifically enumerated in this subsection ib).

() The enumeration in subsection (b) does not mean that the possession or exercise of
any other powers by a limited partner constitutes participation by him [or her] in the
business of the limited partnership.

(d) A limited partner who knowingly permits his [or her] name to be used in the name
of the limited partnership, except under circumstances permitted by Section 102(2), is
liable to creditors who extend credit to tne limited partnership without actual knowledge
that the limited partner is not a general partner.

COMMENT

Section 30:) makes several important changes in Section 7 of the poor-umi‘orm-low 1916 Act. The first
sentence of Section 303(a) eamee over the basic toot from former Section 7— whether the-imrtod partner
"takeopan-in-theeontrol-oi'the-busmeee-— inordertoinGure-thoijudieial dcciaiona und_erthePwor uniform
law remain applicable-to the extent not-expreoolv changed differs from the text of Section 7 ofthe 1916 Act
inthat it speaks of participating (rather than taking part)in the control of the business; this was done for the
sake of consistency with the second sentence of section 303(a). not to change the meaning crthe text. It is
intended that judicial decisions interpreting the phrase "takes part in the control of the business" under the
prior uniform law mil remain applicable to the extent that a different result is not called for bv other
provisions of Section 303 and other i)rovisions of the Act. The second sentence of Section 303(a) reflects a
wholly new concept®&ecause in the 1976 Act that has been further modified in the 19S5 Act. It was adopted
partlr because ofthe difficulty ofdetermining when the "control” line has been oversteﬁped. K-waMfceugw-
itunfairto impooegonerol parener'oliobibty-on a limited partnef-er.copt to the extentthat o third-party-bad
knowledge of hie participation in control of the bucinew. On the other hand, inorder to ovoid peemitung-o
limited partnerto-eiicreiee-QH-of the-powen-of-0-genera) partnerwhiie avoiding any direct dealings-wnh
third-partteo.-the"ie-not-eubetontiaHy the-saroo-ae" tesi wne introduced but also (and maore importantly}
because ofadetermination that itis not sound public policy to hold a limited partner who is not also a genera
partner liable for the obligations of the partnership except to persons who have done husiness with the
limited partnership reasonably believing, based on the iimited partner's conduct, that he is a general part-
ner. Paragraph (b) is intended to provide a “safe harbor" by enumerating certain activities which a limited
partner may carry on for the partnership without being deemed to have taken part in control of the busi-
ness. This "safe harbor" list has been expanded bevond that set out in the 1976 Act to reflect case law and
statutory developments and more clearlv to assure that limited partners are not subiected to general
liability where such liability is inappropriate. Paragraph (d) is derived from Section o of the prior uniform’
law. 1916 Act, but adds as a condition to the limited Eartner's liability the foe*-requirement that a limited
partner must have knowingly permitted his name to be used in the name of the limited partnership.

§ 304. Person Erroneously Believing Himself [or Herself] Limited Partner

(@) Except as provided in subsection (bl, a person who makes a contribution to
business enterprise and erroneously but in good faith believes that he [or she] has become

18
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a limited partner in the enterprise is not a general partner in the enterprise and is not
bound by its obligations by reason of making the contribution, receiving distributions
from the enterprise, or exercising any rights of a limited partner, if, on ascertaining the
mistake, he [or she]:

(1) causes an appropriate certificate of limited partnership or a certificate of amend-
ment to be executed and filed; or

(2) withdraws from future equity participation in the enterprise by executing and
filing in the office of the Secretary of State a certificate declaring withdrawal under
this section.

(b) A person who makes a contribution of the kind described in subsection ini is iiable
as a general partner to any third party who transacts business with the enterprise (il
before the person withdraws and an appropriate certificate is filed to show withdrawal, or
lii) before an appropriate certificate is fiied to show hrs stati’s-as-a4imited-partner and. tn
the-case of an amendment, after expiration of the 'W-day period-for-tiling an amendment
relating ;o-the person-as a--iimited partner under Sec-ti& -202 that he for shel is not a
general partner, but in either case only if the third party actually believed in good faith
that the person was a general partner at the time of the transaction.

COMMENT

Section 304 is derived from «'ection 1 of the Prior uniform law, 1916 Act. The "good faith"
requirement has been added in the first sentence of Section dO-liai. The provisions of subdivision nil
of Section -10433) are mtenoed to clarify an ambiguity in the prior law by providing that a person who
chooses to withdraw from the enterprise in order to protect himself from liability is not required to
renounce any of his then current interest in the enterprise so long as he has no further participation
as an equity participant. Para?raph (bi prnserves the ||ab|I|tK of the equity participant prior to
withdrawal teftd-a Itef-tne-tiiTre or-apﬁ_ropriate amendrrmvt. mihe-w e-of-a-eimied-partnersiiidi by
such person from the limited partnership or amendment to the certificate demonstratim: that sucn
Berson is not a general nartner to any third party who has transacted business with tne person
elieving in gooa faith that he was a general partner.

Evidence strongly suggests that Section 11 of the 1916 Act and Section 304 of the 1976 Act were
rareh used, and one mi*ht exuect tiiat Section 404 of the 19&5 Act mav never have to ne used.
Section 11 of the 1916 Act and Section J04 of the 1976 Act could have been used by a person who
invested in a iimited partnership oelievmg he would be a limited partner but who was not identified
as a limited partner in the certificate of limited partnership. However, because the 1985 Act does not
require limited partners to be named in the certificate, the onlv situation to which Section :h)4 would
now appear to De applicable :s one in nrmcn a person mcenaintr to ne a iimited partner was
erroneously identified as a ceneral partner in the certificate.

§ 305. Information
Each limited partner has the right to:

(1) inspect and copy any of the partnership records required to be maintained by
Section 105; and

(2) obtain from the general partners from time to time upon reasonable demand lii true
and full information regarding the state of the business and financial condition of the
limited partnership, (ii) promptly after becoming available, a copy of the iimited partner-
ship's federal, state, and local income tax returns for each year, and liii) other information
regarding the affairs of the limited partnership as is just and reasonable.

COMMENT

Section :)05 changes and restates the rights of limited partners to information about the partner-
ship formerly provided by Section 10 of the prior uniform -law. 1916 Act Its imﬁortance has
increased as a result of the 1985 Act's substitutint; the records of the uartnersmp for the certificate
of limited partnership as~the place where certain categories uf information are to be Sent.
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Section 305. which should be read together with Section 105(b). provides a mechanism for limited
partners to obtain information about the partnership useful to them in making decisions concerning
the -partnership and their investments in it. Its purpose is not to provide a mechanism for
competitors of the partnership or others having interests or aeendas adverse to the partnership s to
subvert the partnership s business. It is assumed that courts will protect limited partnersmps from
abuses and attempts to misuse Section 303 for improper purposes.

ARTICLE 4
GENERAL PARTNERS

§ 401. Admission of Additional General Partners

After the filing of a limited partnership's origmal certificate of limited partnership,
additional general partners may be admitted omy as provided in writing in the partnership
agreement or. if the partnership acreement does not provide in writing for the admission
of additional general partners, with the *peptic written consent of each martner all
partners.

COMMENT

Section 401 is derived from, but represent; a significant departure from. Section 9(Die) of the pmr
uniform-law 1916 Act and Section 401 of the 11*76 Act, wmch required, and—sames—e«e”-the
unwaivahle requircroents-that all limned partnersfoust-conccnt as a condition to the admission of an
additional general partner, that all limited partners consent and that such consent naiet specifically
identify the general partner involved. Section 401 of the 1PS5 Act provides that the written
partnership agreement determines the procedure for authorizing the admission of additional general
partners, and that the written consent of all partners is required onlv when the partnership
agreement fails to address the question.

§ 402. Events of Withdrawal

Except as approved by the specific written consent of all partners at the time, a person
ceases to oe a general partner of a limited partnership upon the happening of any of the
following events:

(1) the general partner withdraws from the limited partnership as provided in Section
602:

(2) the general partner ceases to be a member of the limited partnership as provided in
Section 702;

(3) the general partner is removed as a general partner in accordance with the
partnership agreement:

(4) unless otherwise provided in writing in the certificate of limited partnership agree-
ment. the general partner: (i) makes an assignment for the benefit of creditors: (ii) files a
voluntary petition in bankruptcy; (iii) is adjudicated a bankrupt or insolvent: fiv) files a
petition or answer seeking for himself for herself] any reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief under any statute,
law, or regulation:- (v) files an answer or other pleading admitting or failing to contest the
material allegations of a petition filed against him (or her] in any proceeding of this
nature: or (vi) seeks, consents to. or acquiesces in the appointment of a trustee, receiver,
or liquidator of the general partner or of all or any substantial part of his [or her]
properties;

(5) unless otherwise provided in writing in the certificate of limited partnership agree-
ment. [120] days after the commencement of any proceeding against the general partner

0
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seeking reorganization, arrangement, composition, readjustment, liquidation, dissolution,
or similar relief under any statute, law, or regulation, the proceeding has not been
dismissed, or if within [90] days after the appointment without his [or her] consent or
acquiescence of a trustee, receiver, or liquidator of the general partner or of all or any
substantial part of his [or her] properties, the appointment is not vacated or stayed or
within [90] days after the expiration of any such stay, the appointment is not vacated;

(6) in the case of a general partner who is a natural person,

(i) his [or her] death; or

(ii) the entry of an order by a court of competent jurisdiction adjudicating him [or
her] incompetent to manage his [or her] person or his [or her] estate;

(7) in the case of a general partner who is acting as a general partner by virtue of
being a trustee of a trust, the termination of the trust (but not merely the substitution of
a new trustee);

(8) in the case of a general partner that is a separate partnership, the dissolution and
commencement of winding up of the separate partnership:

(9) in the case of a general partner that is a corporation, the filing of a certificate of
dissolution, or its equivalent, for the corporation or the revocation of its charter; or

(10) in the case of an estate, the distribution by the fiduciary of the estate's entire
interest in the partnership.

COMMENT

Section 402 expands considerably the provisions of Section 20 of the prior.uniform-4aw 1916 Act,
which provided for dissolution in the event of the retirement, death or insanity of a general partner.
Subdivisions (1), (2) and (3) recognize that the general partner's agency relationship 1s terminable at
will, although it may result in a breach of the partnership agreement giving rise to an action for
damages. Subdivisions Sél) and (5) reflect a judgment that, unless the limited partners agree
otherwise, they ought to have the power to rid themselves of a general partner who is in such dire
financial straits that he is the subject of proceedings under the National Bankruptcy Aot Code or a
similar provision of law. Subdivisions (6) through (10) simply elaborate on the notion of death in the
case of a general partner who is not a natural person. Of course, tho addition-at tho words "and in
tho partnership agreement” was-not intended to suggest that liabilities to third paniee-oould-ho
affeoted-hw-provisions- in the -partnershiﬁ—agreement. Subdivisions 14) and (5) differ from their
counterparts in the 1976 Act, reflecting the policy underlying the 1985 revision of Section 201. that
the partnership agreement, not the certificate of limited partnership, is the appropriate document for
setting out most provisions relating to the respective powers, rights and obligations of the partners
inter se. Although the partnership agreement need not be written, the 1965 Act provides that, to
protect the partners from fraud, these and certain other particularly significant provisions must be
set out in a wntten partnership agreement to be effective for the purposes described in the Act.

8§ 403. Genera! Powers and Liabilities

(a) Except as provided in this [Act] or in the partnership agreement, a general partner
of a limited partnership has the rights and powers and is subject to the restrictions of a
partner in a partnership without limited partners.

(b) Except as provided in this [Act], a general partner of a limited partnership has the
liabilities of a partner in a partnership without limited partners to persons other than the
partnership and the other partners. Except as provided in this [Act] or in the partnership
agreement, a general partner of a limited partnership has the liabilities of a partner in a
partnership without limited partners to the partnership and to the other partners.

COMMENT
Section 403 is derived from Section 9(1) of the prior uniform-iaw, 1916 Act.
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§404 Contributions by General Partner

ral partrer of a limited partnership may make contributions o the partrershi
and in the profits and losses of. and npdlst¥|mtlas from, the limited partnership ag
a ral partner. A gereral partrer also may make contributions to and share n
ts, losses, and distributions as a limited partrer. A person who isboth a general
partner and a limited partner has the rights a. d posers, and is subject to the restrictions
and liilities, of a gereral partrer and except as provided in the partrership agreement,
also has the povers, and s subject o the restrictias, of a limited partrer to the extent of
his [or her] participation in the partrership as a limited partrer.

COMMENT

Section 404 is derived from Section 12 of the prior-uniform-law 1916 Act and makes clear that the
partnership agreement may provide that a general partner who is also a limited partner rray exercise
all of the powers of a limited partner.

846. \oting

The partrership agreement may grant to al or certain identified ral partrers the
right to vote (on a per capita or any other kesis), separately or with al or any class of the
limited partrers, on any matter.

COMMENT

Section 405 is-new first appeared in the 1976 Act and is intended to make it clear that the Act does
not require that the limited partners have any right to vote on matters as a separate class.

ARTICLE 5

FINANCE

8501. Form of Contribution

The oontribution of a partner may be i cash, property, or services rendered, or a
promissory note or other abligation to contribute cash or property or to perform services.

COMMENT

As noted n trhe comment o Sectiion 101, tre eplicit permission 1o make antributias of services
expands Section 4 of the pRo-unibrm-daw, At

8. Liavility for Contribution

A promise bv a limited partrer t contribute t the limited partrership i not
engoroeable unless st out N a wrirting signed by the limited partrer.

taily Except as prowded in the certificate of-Im 1ted partrership agreement, a partner
is abligated to the limited rship to perform any enforceable promise to contribute
cash or pr(g)e Ity or 1o perform services, even ifhe (or she] s unable to perform because
isbility, or any other reason. If a partrer does not make the required
oontrlbutlon of property or savioss, he Jor she] i obligated at the gptiion of the Timited
partrership tocontrltul:ecashequal o that portion of the valle, as stated in the
certaifrate of Imited partrership records required to be kept pursuant to Section 105, of
the stated contribution which has not been made.

&kc] Unless otherwise provided in the partrership agreement, the dbligation of a
partrer to make a contribution or retum money or I property paid or distributed in
violation of this [Act] may be compromised only by consent of all partrers. Notwith-
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standing the compromise, a creditor of a limited partnership who extends awedit, or uOwse
claim anises, otherwise acts in reliance on that dbligation after the filifly-of-the-certtfcate
af-Immed-partrership or-an amendment thoroto partrer signs a writing which, n msiber
Case, reflects the abligation, and before the amendment or cancellation thereof 1o reflect
the compromise, may enforce the original doligation.

COMMENT

Section 502(a) is new: it has no counterpart in the 1916 or 1976 Act. Because, unlike the pnor uniform
acts, the 1985 Act does not require that promises to contribute cash, property, or services be described in
the limited partnership certificate to protect against fraud it requires instead that such important prom-
ises be ina signed writing.

Although Seriion 17(1) of the prioF-tHHfnrm-low 1916 Actrequired a partner to fulfill his promise to make
contributions, the addition of contributions inthe form ofa promise to render services means that a partner
who is unable to perform those services because of death or disability as well as because of an intentional
defaultisrequired to pay the cash value ofthe services unless the eertiieoteoflimKedpartnefohip partner-
ship agreement provides otherwise.

Subdivision (hi l£] is derived from, hut expands upon. Section 17(3) ofthe pnor uniform low 1916 Act.

8H91. Sharing of Profits and Losses

The profits and losses of a limited partrership sall be allocated among the partrers,
and among classes of partrers, in the manner provided in writing in the partnership
agreement.  If the partnership agreement does not so provide i writing, ts and
losses duall be allocated on the besis of the valwe, as stated in the camf i F1m 1<

rship records required 1o be kept pursuant to Section 105,0f the contributions made
bee@ each pamedrtner 10 the extent they have been received by the partrership and have not
n returmed.

COMMENT

Section 503 ienew first appeared in the 1976 Act. The pribrwtiformdaw 1916 Act did
not provide for the besis on which partrers would share profits and losses in the absence
of agreement The 1985 Act differs from its counterpart in the 1976 Act by requiring
thet, 1o be effective, the partnership agreement provisions conceming allocation of profits
and losses be inwriting, and bv its reference 10 records required to be kept pursuant t©
Section 1. the latter reflecting the 1965 changes in Section 301.

89, Sharing of Distributions

Distributions of cash or other assets of a limited partnership sall be allocated among
the partrers and among classes of partrers in the manner provided in writing in the
partnership agreement. I the partrership agreement does not so provide in writing,
distributios 1 be made on the basis of the valle, as stated In the certificate of limied

rship records required 1o be kept pursuant to Section 105.0f the contributions made
b)e/eeach %ﬁertomeextentmey have been received by the partnership and have not
n returmed.

COMMENT

Section 504 is now first appeared in the 1976 Act. The prior-uniform-law 1916 Act did not provide
for the basis on which partners would share distributions in the absence of agreement. Section 504
also differs from its counterpart in the 1976 Act bv requiring that, to he effective, the nartnersmu
agreement provisions concerning allocation of distributions be in writing, and in its reference to
records required to be kept pursuant to Section 105. the latter reflecting the 1995 changes in Section
301. This section also recognizes that partners may choose to share in distributions on a .KftVrent
basis than different from that on which they share in protits and losses.
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ARTICLE 6
DISTRIBUTIONS AND WITHDRAWAL

§ 601. Interim Distributions

Except as provided in this Article, a partner is entitled to receive distributions from a
limited partnership before his [or her] withdrawal from the limited partnership and before
the dissolution and winding up thereof;

(44 to the extent and at the times or upon the happening of the events specified in the
partnership agreemenu-a-ad

(2) .if any-riietribution-coR&iUUes-a-rGiurfi-of any- part-of-his contribution-under Section
608(c), to the extont and at the times or-upon the happening of the events specified in the

COMMENT

Section 601 is.new first appeared in the 1976 Act. The 1976 Act provisions have been modified to
reflect the 1985 changes mafle in Section 201

§ 602. Withdrawal of General Partner

A general partner may withdraw from a limited partnership at any time by giving
written notice to the other partners, but if the withdrawal violates the partnership
agreement, the limited partnership may recover from the withdrawing general partner
damages for breach of the partnership agreement and offset the damages against the
amount otherwise distributable to him [or her].

COMMENT

Section 602 is-new first appeared in the 1976 Act, but is generally derived from Section 38 of the
Uniform Partnership Act

§ 603. Woithdrawal of Limited Partner

A limited partner may withdraw from a limited partnership at the time or upon the
happening of events specified in-thO'certificate of-limited-partnerehip-and-in-aGeardance
with in writing in the partnership agreement. |If the certificate agreement does not
specify in writing the time or the events upon the happening of which a limited partner
may withdraw or a definite time for the dissolution and winding up of the limited
partnership, a limited partner may withdraw upon not less than six months’ prior written
notice to each general partner at his [other] address on the books of the limited
partnership at its office in this State.

COMMENT

Section 603 is derived from Section 16(c) of the prior uniform-law 1916 Act. The 19V6 Act
provision has been modified to reflect the 1983 changes made in Section 201. This section
additionally reflects the policy determination, also embodied in certain other sections of the 19S5 Act,
that to avoid fraud, agreements concerning certain matters of substantial importance to the partners
will be enforceable only if in writing. If the partnership agreement does provide, in writing, whether
a limited partner mav withdraw and, if he mav, when and on what terms and conditions, those
provisions will control.
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§ 604, Distribution Upon Withdrawal

Except as provided in this Article, upon withdrawal any withdrawing partner is entitled
to receive any distribution to which he [or she] is entitled under the partnership
agreement and, if not otherwise provided in the agreement, he [or she] is entitled to
receive, within a reasonable time after withdrawal, the fair value of his [or her] interest in
the limited partnership as of the date of withdrawal based upon his [or her] right to share
in distributions from the limited partnership.

COMMENT

Section 604 io-now first appeared *i the 1976 Act. It fixes the distributive share of a withdrawing
partner in the absence of an agreement 3mong the partners.

§ 605. Distribution in Kind

Except as provided in writing in the certificate of-limited partnership agreement, a
partner, regardless of the nature of his [or her] contribution, has no right to demand and
receive any distribution from a limited partnership in any form other than cash. Except
as provided in writing in the partnership agreement, a partner may not be compelled to
accept a distribution of any asset in kind from a limited partnership to the extent that the
percentage of the asset distributed to him [or herj exceeds a percentage of that asset
which is equal to the percentage in which he [or she] shares in distributions from the
iimited partnership.

COMMENT
The first sentence of Section 605 is derived from Section 16(3) of the prior-unffom -law® 1916 Act;
it also differs from its counterpart in the 1976 Act, reflecting the 1985 changes made in Section 301.
The second sentence first appeared in the 1976 Act. . new, and is intended to protect a limited
partner land the remaining partnersi against a distribution in kind of more than his share of
particular assets.

§ 606. Right to Distribution

At the time a partner becomes entitled to receive a distribution, he (or she] has the
status of, and is entitled to all remedies available to, a creditor of the limited partnership
with respect to the distribution.

COMMENT

Section 606 is new first appeared in the 1976 Act, and is intended to make it clear that the right of
a partner to receive a distribution, as Detween the partners, is not subject to the equity risks of the
enterprise. On the other hand, sinceJ)artners entitled to distributions have creditor status, there did
not seem to be a need for the extraordinary remedy of Section 16(4llal of the prior-uniform law. 1916
Act, which granted a limited partner the right to seek dissolution of the partnership if he was
unsuccessful in demanding the return of his contribution. It is more appropriate for the partner to
simply sue as an ordinary creditor and obtain a judgment.

§ 607. Limitations on Distribution

A partner may not receive a distribution from a limited partnership to the extent that,
after giving effect to the distribution, all liabilities of the limited partnership, other than
liabilities to partners on account of their partnership interests, exceed the fair value of the
partnership assets.

COMMENT
Section 60" is derived from Section 1611Hal of the prior'Uniform law, 1916 Act.
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§ 608. Liability Upon Return of Contribution

(@) If a partner has received the return of any part of his [or her] contribution without
violation of the partnership agreement or this [Act], he (or she] is liable to the limited
partnership for a period of one year thereafter for the amount of the returned contribu-
tion, but only to the extent necessary to discharge the limited partnership's liabilities to
creditors who extended credit to the limited partnership during the period the contribution
was held by the partnership.

(b) If a partner has received the return of any part of his [or her] contribution in
violation of the partnership agreement or this [Act], he [or she] is liable to the limited
partnership for a period of six years thereafter for the amounc of the contribution
wrongfully returned.

(¢) A partner receives a return of his [or her] contribution to the extent that a
distribution to him [or her] reduces his [or her] share of the fair value of the net assets of
the limited partnership below the value, as set forth in the certificate -of limited
partnership records reouired to be kept pursuant to Section 105, of his contribution which
has not been distributed to him [or her],

COMMENT

Paragraph lal is derived from Section 17(4) of the prior uniform-law 1916 Act, but the one year
statute of limitations has been added. Paragraph (b) is derived from Section 17121(b) of the pnor
uniiorm4aw 1916 Act but. again, a statute of limitations has been added.

Paragraph (cl is new, first appeared in the 1976 Act. The provisions of former Section 17(2) that
referred to the partner holding as "trustee" any money or specific property wrongfully returned to
him have been eliminated. Paragraph (c) inthe 1985 Act also differs from its counterpart in the 1976 Act to
reflect the 1985 changes made in Sections 1C5and 201

ARTICLE 7
ASSIGNMENT OF PARTNERSHIP INTERESTS

§ 701. Nature of Partnership Interest
A partnership interest is personal property.

COMMENT

This section is derived from Section 18 of the pr-ior uniform'law, 1916 Act.

§ 702. Assignment of Partnership Interest

Except as provided in the partnership agreement, a partnership interest is assignable in
whole or in part. An assignment o. a partnership interest does not dissolve a limited
partnership or entitle the assignee to become or to exercise any rights of a partner. An
assignment entitles the assignee to receive, to the extent assigned, only the distribution to
which the assignor would be entitled. Except as provided in the partnership agreement, a
partner ceases to be a partner upon assignment of all ais [or her] partnership interest.

COMMENT

Section 19(1) of the prior uniform'law 1916 Act provided simply that "a limited partner's interest is
assignable", raising a question whether any limitations on the right of assignment weie permitted.
While the first sentence of Section 702 recognizes that the power to assign may be restricted in the
partnership agreement, there was no intention to affect in any way the usual rules regarding
restraints on alienation of personal property, The second and third sentences of Section 702 are
derived from Section 19(3) of the priormniform-law. 1916 Act. The last sentence ismnew- first
appeared in the 1976 Act.
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§ 703. Rights of Creditor

On application to a court of competent jurisdiction by any judgment creditor of a
partner, the court may charge the partnership interest of the partner with payment of the
unsatisfied amount of the judgment with interest. To the extent so charged, the
judgment creditor has only the rights of an assignee of the partnership interest. This
[Act] does not deprive any partner of the benefit of any exemption laws applicable to his
[or her] partnership interest.

COMMENT

Section 703 is derived from Section 22 of the Prior urm'orm law 1916 Act but has not carried over
some provisions that were thought to be supertluous. For example, references in Section 22(1] to
specific remedies have been omitted, as has a prohibition in Section 22(2) aFainst discharge of the lien
with partnership_property. Ordinary rules_?overnlng the remedies available to a creditor and the
fiduciary obligations of general partners will determine those matters.

§ 704. Right of Assignee to Become Limited Partner

(@) An assignee of a partnership interest, including an assignee of a general partner,
may become a limited partner if and to the extent that (44 (i) the assignor gives the
assignee that right in accordance with authority described in the certificate-of limited
partnership agreement, or (2) (ii) all other partners consent.

(b) An assignee who has become a limited partner has. to the extent assigned, the
rights and powers, and is subject to the restrictions and liabilities, of a limited partner
under the partnership agreement and this [Act]. An assignee who becomes a limited
partner also is liable for the obligations of his [or her] assignor to make and return
contributions as provided in Article Articles 5 and 6. However, the assignee is not
obligated for liabilities unknown to the assignee at the time he [or she] became a limited
partner and-which-coold- not-be ascertained-from the certificate-of- limited-partnerchip.

(c) If an assignee of a partnership interest becomes a limited partner, the assignor is
not released from his [or her] liability to the limited partnership under Sections 207 and
502.

COMMENT

Section 704 is derived from Section 19 of the prior uniform law, 1916 Act, but paragraph (b) defines
more narrowly than Section 19 the obligations of the assignor that are automatically assumed by the
assignee. Section 704 of the 1985 Act also differs from the 1976 Act to reflect the 1985 changes
made in Section 201.

§ 705. Power of Estate of Deceased or Incompetent Partner

If a partner who is an individual dies or a court of competent jurisdiction adjudges him
[or her] to be incompetent to manage his [or her] person or his [or her] property, the
partner's executor, administrator, guardian, conservator, or other legal representative
may exercise all of the partner's rights for the purpose of settling his [or her] estate or
administering his [or her] property, including any power the partner had to give an
assignee the right to become a limited partner. If a partner is a corporation, trust, or
other entity and is dissolved or terminated, the powers of that partner may be exercised
by its legal representative or successor.

COMMENT

fection 705 is derived from Section 21(1) of the prior-uniform-law, 1916 Act Former Section 21i2),
makin? a deceased limited partner's estate liable for his liabilities as a limited partner was deleted as
superfluous, with no intention of changing the liability of the estate.

1iS33
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ARTICLE 8
DISSOLUTION

§ 801. Noivjudicial Dissolution

A limited partnership is dissolved and its affairs shall be wound up upon the happening
of the first to occur of the following:

(1) at the time specified in the certificate of limited partnership:

(2) or upon the happening of events specified in writing in the certificate of limited
partnership agreement;

(BW3] written consent of all partners;

(5”4) an event of withdrawal of a general partner unless at the time there is at least
one other general partner and the certificate of mlimited written provisions of the
partnership agreement permits permit the business of the limited partnership to be
carried on by the remaining general partner and that partner does so, but the limited
partnership is not dissolved and is not required to be wound up by reason of any event of
withdrawal, if, within 90 days after the withdrawal, all partners agree in writing to
continue the business of the limited partnership and to the appointment of one or more
additional general partners if necessary or desired; or

entry of a decree of judicial dissolution under Section 802.

COMMENT

Section 801 merely collects ir. one place all of the events causing dissolution. Paragraph (3) is
derived from Sections 9(1)(g) and 20 of the prior uniform-law, 1916 Act, but adds the 90-day grace
period. Section 801 also differs from its counterpart in the 1976 Act to reflect the 1985 changes
made in Section 201.

§ 802. Judicial Dissolution

On application by or for a partner the [designate the appropriate court] court may
decree dissolution of a limited partnership whenever it is not reasonably practicable to
carry on the business in conformity with the partnership agreement.

COMMENT
Section 802 is r.ow first appeared in the 1976 Act.

§ 803. Winding Lp

Except as provided in the partnership agreement, the general partners who have not
wrongfully dissolved a limited partnership or. if none, the limited partners, may wind up
the limited partnership's affairs; but the [designate the appropriate court] court may
wind up .he limited partnership's affairs upon application of any partner, his [or her] legal
representati ’e, or assignee.

COMMENT

Section 803 it now first appeared in the 1976 Act, and is derived in part from Section 37 of the
Uniform General Partnership Act.

§ 804. Distribution of Assets
Upon the winding up of a limited partnership, the assets shall be distributed as follows:
(1) to creditors, including partners who are creditors, to the extent permitted by law, in
28
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satisfaction of liabilities of the limited partnership other than liabilities for distributions to
partners under Section 601 or 604;

(2) except as provided in the partnership agreement, to partners and former partners in
satisfaction of liabilities for distributions under Section 601 or 604; and

(3) except as provided in the partnership agreement, to partners first for the return of
their contributions and secondly respecting their partnership interests, in the proportions
in which the partners share in distributions.

COMMENT

Section 804 revises Section 23 of the prior uniform law 1916 Act by providing that (1) to the extent
partners are also creditors, other than in respect of their interests in the partnership, they share with
other creditors, (2) once the partnership's obligation to make a distribution accrues, it must be paid
before any other distributions of an "equity" nature are made, and (3) general and limited partners
rank on the same level except as otherwise provided in the partnership agreement.

ARTICLE 9

FOREIGN LIMITED PARTNERSHIPS

§ 901. Law Governing

Subject to the Constitution of this State, (i) the laws of the state under which a foreign
limited partnership is organized govern its organization and internal affairs and the
liability of its limited partners, and (ii) a foreign limited partnership may not be denied
registration by reason of any difference between those laws and the laws of this State.

COMMENT
Section 901 is-new. first appeared in the 1976 Act.

§ 902. Registration

Before transacting business in this State, a foreign limited partnership shall register
with the Secretary of State. In order to register, a foreign limited partnership shall
submit to the Secretary of State, in duplicate, an application for registration as a foreign
limited partnership, signed and sworn to by a general partner and setting forth:

(1) the name of the foreign limited partnership and, if different, the name under which
it proposes to register and transact business in this State;

(2) the 6tate State and date of its formation;
(3j the-general-character of the-busineee-it-proposes to-transact in thi6éStatet

4) (3) the name and address of any agent for service of process on the foreign limited
partnership whom the foreign limited partnership elects to appoint; the agent must be an
individual resident of this state State, a domestic corporation, or a foreign corporation
having a place of business in, and authorized to do business in, this State;

(a) (4) a statement that the Secretary of State is appointed the agent of the foreign
limited partnership for service of process if no agent has been appointed under paragraph
(4) (3) or, if appointed, the agent's authority has been revoked or if the agent cannot be
foun3 or served with the exercise of reasonable diligence;

(6) (5) the address of the office required to be maintained in the State state of its
organization by the laws of that State state or, if not so required, of the principal office of
the foreign limited partnership; and
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(734 f-th» cer;ificate-of-litnited partnorBhip-filed-in-the foroignlireited-partnarship’p Bato
«of organisation is not-peqwed-to -include the naroee-and buginees- addroocoe of tho
parWwrBr-a-4iBt-of the ramo6 aad-addfeeeee.

(6) the name and business address of each general partner; and

(7) the address of the office at which is kept a list of the names and addresses of the
limited partners and their capital contributions, together with an undertaking bv the
foreign limited partnership to keep those records until the foreign limited partnership's
registration in this State is cancelled or withdrawn.

COMMENT

Section 902 is-eew, first appeared in the 1976 Act. It was thought that requiring a full copy of the
certificate of limited partnership and all amendments thereto to be filed in each stare in which the
partnership does business would impose an unreasonable burden on interstate limited partnerships
and that the information on-file- was Section 902 required to be filed would be sufficient to tell

interested persons where they could write to obtain copies of those basic documents. Subdivision (3)
of the 1976 Act has been omitted, and subdivisions i6l and (7) differ from thejr counterparts in the
1976 Act, to conform these provisions relating to the registration of foreign limited partnerships to
the corresponding changes made bv the Act in the provisions relating to domestic limited partner-
ships. The requirement that an application for registration be sworn to bv a general partner is
simplv intended to produce the same result as is provided for in Section 204(c) with respect to
certificates of domestic limited partnerships: the acceptance and endorsement bv the Secretary of
State (or equivalent authority) of an application which was not sworn bv a general partner should be
deemed a mere technical and insubstantial shortcoming, and should not result in the limited partners'
being subjected to general liability for the obligations of the foreign limited partnership (See Sect*n
907'cl].

§ 903. Issuance of Registration

(a) If the Secretary of State finds that an application for registration conforms to law
and all requisite fees have been paid, he (or she] shall:

(1) endorse on the application the word “Filed”, and the month, day, and year of the
filing thereof:

(2) file in his [or her] office a duplicate original of the application: and

(3) issue a certificate of registration to transact business in this State.

(b) The certificate of registration, together with a duplicate original of the application,
shall be returned to the person who filed the application or his (or her] representative.

COMMENT
Section 9C3 first appeared in the 1976 Act.

§ 904. Name

A foreign limited partnership may register with the Secretary of State under any name,
whether or not it is the name under which it is registered in its state of organization, that
includes without abbreviation the words "limited partnership” and that could be reg-
istered by a domestic limited partnership.

COMMENT
Section 904 ie-new, first appeared in the 1976 Act.

§ 905. Changes and Amendments

If any statement in the application for registration of a foreign limited partnership was
false when made or any arrangements or other facts described have changed, making the
application inaccurate in any respect, the foreign limited partnership shall promptly file in
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the office of the Secretary of State a certificate, signed and sworn to by a general
partner, correcting such statement.

COMMENT

Section 905 ie-naw, first appeared in the 1976 Act. It corresponds to the provisions of Section
202(c) relating to domestic limited partnerships.

§ 906. Cancellation of Registration

A foreign limited partnership may cancel its registration by filing with the Secretary of
State a certificate of cancellation signed and sworn to by a general partner. A cancella-
tion does not terminate the authority of the Secretary of State to accept service of process
on the foreign limited partnership with respect to [claims for relief] [causes of action]
arising out of the transactions of business in this State.

COMMENT
Section 906 is-new. first appeared in the 1976 Act.

§ 907. Transaction of Business Without Registration

(a) A foreign limited partnership transacting business in this State may not maintain
any action, suit, or proceeding in any court of this State until it has registered in this
State.

(b) The failure of a foreign limited partnership to register in this State does not impair
the validity of any contract or act of the foreign limited partnership or prevent the K"eign
limited partnership from defending any action, suit, or proceeding in any court of this
State.

(c) A limited partner of a foreign limited partnersb;p is not liable as a general partner
of the foreign limited partnership solely by reason of having transacted business in this
State without registration.

(d) A foreign limited partnership, by transacting business in this State without registra-
tion, appoints the Secretary of State as its agent for service of process with respect to
[claims for relief] [causes of action] arising out of tl'.e transaction of business in this
State.

COMMENT
Section 907 ie new, first appeared in the 1976 Act

§ 908. Action by [Appropriate Official]

The [designate the appropriate official] may bring an action to restrain a foreign limited
partnership from transacting business in this State in violation of this Article.

COMMENT
Section 908 i6-new.,, first appeared in the 1976 Act.

ARTICLE 10

DERIVATIVE ACTIONS

§ 1001, Right of Action

A iimited partner may bring an action in the right of a limited partnership to recover a
judgment in its favorif general partners with authority to do so have refused to bring the
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action or if an effort to cause those general partners to bring the action is not likely to
succeed.

COMMENT
Section 1001 is new. first appeared in the 1976 Act.

§ 1002. Proper Plaintiff

In a derivative action, the plaintiff must be a partner at the time of bringing the action
and (i) must have been a partner at the time of the transaction of which he [or she]
complains or (ii) his [or her] status as a partner had-must have devolved upon him (or her] by
operation oflaw or pursuant to the terms ofthe partnership agreement from a person who was a
partner at the time ofthe transaction.

COMMENT
Section 1002 is now. first appeared in the 1976 Act.

§ 1003. Pleading

In a derivative action, the complaint shall set forth with particularity the effort of the
plaintiff to secure initiation of the action by a general partner or the reasons for not
making the effort.

COMMENT
Section 1003 is-new. first appeared in the 1976 Act.

§ 1004. Expenses

If a derivative action is successful, in whole or in part, or if anything is received by the
plaintiff as a result of a judgment, compromise, or settlement of an action or claim, the
court may award the plaintiff reasonable expenses, including reasonable attorney's fees,
and shall direct him [or her] to remit to the limited partnership the remainder of those
proceeds received by him [or her].

COMMENT
Section 1004 is new, first appeared in the 1976 Act.

ARTICLE 11
MISCELLANEOUS

§ 1101. Construction and Application

This [Act] shall oe so applied and construed to effectuate its general purpose to make
uniform the law with respect to the subject of this [Act] among states enacting it

COMMENT

Because the principles set out in Sections 28(1) and 29 of the 1916 Act have become so universally
established, it was felt that the 1976 and 1983 Acts need not contain express provisions to the same
effect. However, it is intended that the principles enunciated in those provisions of the 1916 Act also
apply to this Act.
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§ 1102. Short Title
This [Act] may be cited as the Uniform Limited Partnership Act.
§ 1103. Severability

If any provision of this [Act] or its application to any person or circumstance is held
invalid, the invalidity does not affect other provisions or applications of the [Act] which
can be given effect without the invalid provision or application, and to this end the
provisions of this [Act] are severable.

§ 1104, Effective Date, Extended Effective Date and Repeal

Except as set forth below, the effective date of this [Act] is and the following
acts [list poor existing limited partnership acts] are hereby repealed:

(1) The existing provisions for execution and filing of certificates of limited partner-
ships and amendments thereunder and cancellations thereof continue in effect until
[specify time required to create central filing system], the extended effective date, and
Sections 102, 103, 104, 105. 201, 202, 203, 204 and 206 are not effective until the extended
effective date.

(2) Section 402, specifying the conditions under which a general partner ceases to be a
member of a limited partnership, is not effective until the extended effective date, and the
applicable provisions of existing law continue to govern until the extended effective date.

(3) Sections 501, 502 and SOS apply only to contributions and distributions made after
the effective date of this [Act].

(4) Section 704 applies only to assignments made after the effective date of this [Act].

(5) Article 9. dealing with registration of foreign limited partnerships, is not effective
until the ey .ended effective date.

(6) Unless otherwise agreed bv the partners, the applicable provisions of existing law
governing allocation of profits and losses (rather than the provisions of Section 503),
distributions to a withdrawing partner (rather than the provisions of Section 604), and
distributions of assets upon the winding up of a limited partnership (rather than the
provisions of Section 304) govern limited partnerships formed before the effective date of
this [Actl.

COMMENT

Subdivisions (6) and (7) did not appear in Section 1104 of the 1S76 Act. They are included in the
1985 Act :0 ensure that the application of the Act to limited partnerships formed and existing before
the Act becomes effective would not violate constitutional prohibitions against the impairment of
contracts.

§ 1105. Rules for Cases Not Provided for in This [Act]

In any case not provided for in this [Act] the provisions of the Uniform Partnership Act
govern.

COMMENT

The result provided for in Section 1105 would obtain even in its absence ii; a jurisdiction which had
adopted the Uniform Partnership Act, bv operation of section 6 of that act.
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81106. Savings Clause

The repeal of any statutory provision bv this fActl does not impair, or otherwise affect.
the organization or the continued existence of a limited partnership existing at the
effective date of this fActl, nor does the repeal of any existing statutory provision bv this
Act impair any contract or affect any right accrued before the effective date of this
Act],

COMMENT

Section 1106 did not appear in the 1976 Act. It is included in the 1985 Act to ensure that the
application of the Act to limited partnerships formed and existing before the Act becomes effective
would not violate constitutional prohibitions against the impairment of contracts.
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DATE: February 18, 1993
TO Rep. Bill Hudson, Chairman

House Labor & Commerce Committee

FROM Rep. Carl E. Moses, Chairma.
House Rules Committee

RE Request for Hearing

I would like to request a committee hearing on HB 112, the bill to
complete the modernization of Alaska's Uniform Limited Partnership
Act. As you may know, the Act was brought up to nationally
prescribed standards last year by SB 193. Previous to that, Alaska
law embraced statutory language dating back to 1916.

In short, Alaska, the last state to do so, adopted the 1976 revisions
with further amendments from 1985, as recommended by the
National Conference of Commissioners on Uniform State Law. In its
upgrade, SB 193 did not include one significant component: It did
not adopt the more efficient NOTICE form of certification, as
opposed to the cumbersome LONG form. With many limited business
partnerships today having as many as hundreds of partners, it is
impractical and unnecessary to require amendments and new

fiings in each case of a partner selling his or her interest.

Section 1 of HB 112 substitutes the NOTICE form of the certificate
of limited partnership for the LONG form. The remainder of the bill
provides compatibility amendments, and an effective date, which
coincides with the effective date of SB 193 from last year. The
effective date will be July 1, 1993.

o AK]
COLD HAF
NELSON LAGOOIX g



Available to testify before the committee is Mr. Arthur H. Peterson,
Uniform Law Commissioner for the State of Alaska. If you need
further information, or wish to contact Mr. Peterson, please advise
Tim Benintendi of my office at 3764.

CEM/tb/m13



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 405-3807 or 405-2450

FAX (907) 405-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February 9, 1993
SUBJECT: Sectional analysis of HB 112
TO: Representative Carl Moses, Chair
House Labor and Commerce Committee
Altn: Tim
FROM: Theresa L Bannister 75
Legislative Counsel

You have requested a sectional analysis of the above-described hill. As a preliminary
matter, note that a sectional analysis of a hill should not be considered an authorita-
tive interpretation of the bill and the hill itself is the best statement of its contents.

Section 1 of the hill removes the requirement that two or more persons have to
execute the certificate of limited partnership. Reduces the amount of information
that must be provided in the certificate of limited partnership. This is the major
change in the hill. The majority of the other changes in the hill reflect this change.
The hill takes the approach of relying on a written partnership agreement or on the
partnership records as the sources for the information deleted from the certificate.

Section 2 of the bill amends the section relating to the amendment of the certificate
of limited partnership. Deletes partnership contribution changes from the list of
events that require an amendment to the certificate of limited partnership. This
reflects the deletion of contribution information from the information required to be
in the certificate.

Section 3 amends the section on the execution of partnership certificates. Simplifies
the execution requirements of certain partnership certificates by only requiring
execution by the general partners. Deletes the reference to contributions. These
changes are necessary because the certificate of limited partnership is no longer
required to include information on limited partners and the contributions of the
partners.

Section 4 of the bill allons w'erson to use an attorney-in-fact to sign original
certificates of limited partnership, certificates of amendment, and certificates of
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cancellation. Since the certificates are no longer required to contain information on
limited partners or partnership contributions, the reference in this subsection to
partners is limited to general partners, and the reference to contributions is deleted.

Section 5 of the hill changes the scope of the notice provided by a filed certificate of
limited partnership. The certificate provides notice of who is a general partner, not
who is a limited partner.

Section 6 of the hill changes the section on the admission of limited partners. The
section is amended (1) to add subsection (a), and (2) to delete a subsection that
provided that new limited partners are added by amending the certificate of limited
partnership. These changes result from the changes made to the certificate of limited
partnership. Under those changes, limited partners are no longer required to be
Identified in the certificate.

Section 7 of the hill indicates that a person who makes certain contributions to a
limited partnership is liable as a general partner to certain third parties until either
of two listed events occurs.  Rewwrites the second event to refer to general partners
and not to limited partners, since the chapter no longer requires limited partners to
be identified in the partnership certificates.

Section 8 of the hill addresses the enforceability and compromise of a partner’s
promise to contribute to the limited partnership. Adds a new subsection (a), and
makes other changes to implement the fact that contribution information is no longer
required to be included in the certificate of limited partnership.

Section 9 of the hill directs how profits and losses of a limited partnership are to be
allocated among the partners. Substitutes a reference to the partnership records for
the reference to the certificate of limited partnership, since information on the value
of partnership contributions is no longer required to be contained in the certificate.

Section 100of the hill directs howdistributions are to be allocated among the partners.
Substitutes a reference to the partnership records for the reference to the certificate
of limited partnership, since information on the value of partnership contnbutions is
no longer required to be contained in the certificate.

Section 11 of the hill states the extent and time when a partner is entitled to receive
distributions from a limited partnership. The deletion of paragraph (2) reflects the
changes made in sec. 1of the hill to the information required to be in the certificate
of limited partnership.

Section 12 of the hill establishes when a limited partner can withdraw from a limited
partnership. Since under sec. 1 of the hill the certificate of limited partnership will
contain less information, the section substitutes references to the partnership
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agreement for the references to the certificate. Requires the time or events of
withdrawal to be specified in written form in the agreement or the section takes over.

Section 13 of the hill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership and refers instead to a
written partnership agreement.

Section 14 of the hill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership *nd refers instead to the
records required under AS 32.11.840 as the source of the information.

Section 15 of the hill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership. Refers instead to the
partnership agreement as the source of the authority for giving an assignee of a
partnership interest the right to become a limited partner.

Section 16 deletes the reference to the certificate of limited partnership since, under
sec. 1of the hill, the certificate is no longer required to contain information from
which liabilities of the limited partnership could be ascertained.

Section 17 of the hill makes changes to reflect the hill’s general approach to require
less information in the certificate of limited partnership. The section substitutes a
written partnership agreement as a source for determining what events trigger the
dissolution of the partnership.

Section 18 of the hill deletes paragraph (3) from the registration application for a
foreign limited partnership. The same deletion wes made for domestic limited
partnerships. Requires the foreign limited partnership to include in its registration
application the name and address of each general partner, the address where
information on the limited partners is kept, and an undertaking by the partnership
to maintain the records.

Section 19, The deletion of AS 32.11.810(3) reflects that information on the
character of the limited partnership’ business is no longer required to be included
in the certificate of limited partnership.

Section 20 of the hill requires a limited partnership to maintain records containing
some of the information that is no longer required to be included in the certificate
of limited partnership.

Section 21 of the hill makes a deletion to reflect that the identity of the limited
partners is no longer required to be included in the certificate of limited partnership.

Section 22 of the hill provides transition provisions for the hill.
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Section 23 of the Act makes its provisions retroactive to the desired effective date if
the Act is not enacted by the effective date.

Section 24 of the hill provides that the Act takes effect on July 1, 1993, the date when
AS 311, the chapter being amended, is scheduled to go into effect.

If 1 may be of further assistance, please advise.

TLBglc
93-110.glc
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 112
1993 LEGISLATIVE SESSION

ANALYSIS: (continued)

This Lill repeals, reenacts, and amends a good part of the state's Limited
Partnership /ct, AS 32.10, which was first adopted in 1992. The bhill deals with
transactions hetween private parties, and it will not have a fiscal impact for the
Department of Law.

Page 2 of_2
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HB 112: "An Act relating to limited partnerships; and

The Department of Commerce and Economic Development favors passage of

Act. These amendments to Chapter 128, ° TA 1992, effective July 1,199S, will

have, to a small degree, some filing red on of activity by the department,

providing for an effective date."

due to the deletions of information to ! i%ed.

While no amendments are offered by the department, the Legislature may

wish to consider the following:

1.

areasgg

H

%4 |
.-j mhe department appreciates the opportunity to state our position, and himais

AR that should HB 112 pass, there would be no fiscal impact upon the agency.
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< House Bill 112, as it provides greater uniformity to the Uniform Partnership

Section 1 and Section 18 delete the requirement of
a limited partnership to file a general character of
the business it proposes to transact. It is suggested
that the Legislature may wish to weigh the inclu-
sion of a Standard Industrial Classification code
(SIC) to be filed with the department. This would
provide statistical information to agencies of the
state government and to others who wish to deter-
mine the scope of Limited Partnership businesses
operating in the State of Alaska. The SIC codes are
a requirement for business licenses and for corpora-
tions filing with the department. This information
has been helpful in Economic Development studies.

The departmentin preparation for the July 1,1993,
effective date of Chapter 128 SLA 1992, has found
that other states have had some administrative
Jroblems with the lack of authority to dissolve a

mited partnership when it becomes known that the
limited partnershiF no longer has any operational
existence. The only action available to the depart-
ment would be to remove the nonfunctional limited
partnership at the expiration date listed on its
certificate. It might be appropriate for the Legisla-
ture to consider Iincluding the department as one
that could make application to Superior Court for
judicial dissolution (Section 32.11.380).

A

Paul Fuhs,vebmmissioner

9 .
Date

PF/WFK/Ivsl49.WK/2893c
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PURPOSE:

ORIGIN:
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OF 1985
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A Few Facts AJbOUt
THE UNIFORM LIMITED PARTNERSHIP ACT

To provide

the organization of
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ventures.

Completed by
1976,
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and amended
Partnership Act was completed

Uniform
in 1985.

and stable
limited partnerships,
stimulate new limited partnership business

in
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basis for
and help

Law Commissioners in
The original
1916 and adopted

Limited

in 49 states and the District of Columbia.

American Bar Association

Alabama

Arizona
California
Connecticut
lowa

Alaska
Arkansas .
Colorado
Delaware
District of
Columbia
Florida.
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Hawaii
Idaho
Illinois
Indiana

information
(1976) with 1985 Amendments,

Maryland
Michigan
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Missouri
Nebraska

Kansas
Kentucky
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Minnesota

M ississippi
Nevada

Hew Hampshire
New Mexico
New York
North Carolina
North Dakota

regarding the

McCabe or Katie Robinson at 312-915-0195.

New Jersey
Ohio
SouthCarolina
Washington
Wyoming

Oklahoma
Oregon
Pennsylvania
Rhode Island
South Dakota
Tennessee
Texas

Utah
Virginia
West Virginia
Wisconsin

Uniform Limited
please contact John
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NEED A
SPEAKER?

For

These persons are available

or give presentations
Partnership Act:

Joel Adelman
Detroit, Michigan
Advisor

Howard Walthall
Birmingham, Alabama
ABA Advisor

information on arranging a speaker,

or Katie Robinson at 312-915-0195.

to provide testimony
the Uniform Limited

Robert Berger
Chicago, Illinois
Reporter

contact John McCabe
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DILLON & FINDLEY
A PROFESSIONAL CORPORATION

Dennis C. Bailey One Seslaska Plaza, Suite 202 ANCHORAGE:
Kay IC Brown Juneau, Alaska 99801 510 |. Street, Suite 601
Caroline Crenna Telephone (907) 586-4000 Anchorage, Alaska 99501
Paid L. Dillon Facsimile (907) 586-5777 Telephone (907) 277-5400

Thomas W. Findley Facsimile (907) 274-9649

Richard D. Monkman

Arthur H. Peterson SITKA:

514 Hike Street

Sitka, Alaska 99835

Telephone (907) 747-3900

February 10, 1993 Facsimile (907) 747-3990

Hon. Bill Hudson, Chair HAND-DELIVERED
House Labor & Commerce Committee

Alaska State Legislature

Room 108, State Capitol

Juneau, Alaska 99801-1182

Re: HB 112 (limited partnerships)

Dear Bill:

HB 112 (limited partnerships) has been referred to your
committee, and I would appreciate your scheduling a hearing on it
as soon as possible. I understand that Tim Benintendi, of Rep.
Carl Moses" staff, will furnish additional background information.

This bill is a vital element in the completion of the updating
of Alaska®"s 1917 version of the Uniform Limited Partnership Act.
It picks up the National Conference of Commissioners on Uniform
State Laws®™ 1985 amendments to the modern Act that were omitted
from the bill passed by the legislature last year (ch. 128, SLA
1992) .

The bill has a July 1, 1993 effective date, which coincides
perfectly with the effective date of last year"s ” lactment. So we
will be able to have a completed update of our Uniform Limited
Partnership Act this summer.

The heart of the bill is sec. 1 It substitutes the "notice"
form (i.e., "short form") of the certificate of limited partnership
for the old "long form™ certificate. It thus recognizes modern-day
types and uses of limited partnerships, conforms to the national
standard, and facilitates doing business by means of this kind of
entity in Alaska.

11
/1
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Hon. Bill Hudson, Chair
February 10, 1993
Page 2

Thank you for considering this matter

Yours truly

Arthur H. Peterson
Uniform Lai/ Commissioner
for Alaska

AHP/mh

Rest of Alaska®"s ULC Delegation
Jay A. Rabinowitz

W. Grant Callow

Tamara Brandt Cook

L.S. Kurtz, Jr.

Deborah E. Behr

ah/ahp/hudoon.UIO



LAW OFFICES

DILLON & FINDLEY
A PROFESSIONAL CORPORATION

Dennis C. Bailey One Scaiaska Plaza, Suite 202 ANCHORAGE:
Ray R Brown Juneau, Alaska 99801 510 L Street, Suite 601
Caroline Crenna Telephone (907) 586-4000 Anchorage, Alaska 99501
Pau L. Dilion Facsimile (907) 586-3777 Telephone (907) 277-5400
Thomas IV. Findley Facsimile (907) 274-9649
Richard D. Monkman
Arthur H. Peterson SITXA:
February 11, 1993 51t Lake Street

Sitka, Alaska 99835
Telephone (907) 747-3900
Facsimile (907) 747-3990

Willis Kirkpatrick, Director

Division of Banking, Securities,
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Juneau, AK 99811-0808

Re: SB 66 and HB 112, Certificates of Limited
Partnership

Dear Willis:
In your recent position papers for SB 66 and HB 112, you

suggest that the legislature may wish to consider the following two
possible amendments:

1. Inclusion of a requirement that a Standard Industrial
Classification code (SIC) statement be filed with your
department.

2. Amend AS 32.11.380 to authorize your department to apply

to the Superior Court for judicial dissolution of a
limited partnership.

I have just talked with the 1legal counsel and legislative
director of the National Conference of Commissioners on Uniform
State Laws, and he suggests that the Uniform Act not be amended in
these respects. While the SIC idea would not do major violence to
the Uniform Act, it is preferable to maintain the national
uniformity, and, since including the SIC code information on the
certificate of limited partnership would necessitate an amendment
of the certificate i1if the partnership changes the category of its
business, the additional paperwork requirements run counter to the
general thrust of the modern Act. x"ou might wish to consider
adopting a regulation 1imposing such a requirement for initial
filings, but 1 have not researched your statutory authority to
adopt such a regulation.

As to the idea of allowing the department to apply to Superior
Court for dissolution of a limited partnership "when it becomes
known that the limited partnership no longer has any operational
existence,"” the NCCUSL attorney pointed out that that would
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constitute a major grant of power to the department. It would
necessitate the partners defending the existence of their
partnership in court whenever an administrative official concluded
that the partnership no Jlonger had "an operational existence."
Unlike corporations, which may have perpetual existence, limited
partnerships are to specify 1in the certificate of Ilimited
partnership "the latest date upon which the limited partnership is
to dissolve" (see proposed AS 32.11.010(a)(4), at page 1, line 12
of the bill). Also see existing AS 32.11.370(1). The judicial
dissolution provided for 1in existing AS 32.11.380 provides a
special alternative for partners when one of the normal dissolution
alternatives set out in AS 32.11.370(1) - (4) 1is not sufficient.
Your department®s interest 1in getting what appears to be an
inoperative partnership off the department books would seem to be
outweighed by the desirability of national uniformity on this point
and the public interest in facilitating use of the"- partnerships
(even those that might appear dormant for a time).

I hope that these comments are helpful. Thanks for your
support of the bill.

Arthur H. Peterson
Uniform Law Commissioner
for Alaska

AHP/mh

cc: Senator Jim Duncan
-Representative Carl Moses
Deborah E. Behr
Assistant Attorney General

Legislation/Regulations Section
Alaska Department of Law
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Hon. Bill Hudson

Alaska House of Representatives
State Capitol Building, Room 108
Juneau, AK 99801

Re: HB 112

Dear Representative Hudson:

The Department of Law has reviewed HB 112, updating the
Uniform Limited PartnershipAct in Alaska.

We find no legal problems. The bill is important for
making Alaska®"s law consistent with other states that have enacted
the uniform Act on this subject.

We understand that the bill is before your committee. We
would appreciate scheduling of a hearing on the bill.

If you have questions, please let us know.
Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

By. A

Deborah E. Behr
Assistant Attorney General

DEB:cl

cc: Alaska®s Uniform Law Commissioners Delegation
Justice Jay Rabinowitz
Arthur H. Peterson, Esq.
Jerry Kurtz, Esq.
Tam Cook, Esgq.
Grant Callow, Esq.
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UNIFORM LIMITED PARTNERSHIP ACT (1976)
WITH 1985 AMENDMENTS

(Additions and Deletions in the Act
are indicated by Underscore and Strikeout)

PREFATORY NCTE

The Revised- Uniform Limited-ParHwrehipAot-adopted-by thoNationabConferenoe-of Commission-
ere on Uniform State Lawe-in-AugusW 1976 In 1976. the National Conference of Commissioners on
Uniform State Laws adopted the first revision of the Uniform Limited Partnership Act, originally
promulgated m 1916. The 1976 Act was intended fo modernize the prior uniform law while retaining
the special character of limited pnnerships as compared with corporations. The draftsman of a
limited partnership agreement has i degree of flexibility in defining the relations among the partners
that is not available in the corporate form. Moreover, the relationship among partners is consensual, and
wquircoadegi'tk-ofpriviw hflt-f&reefrtheunder some  urnstances mav require ageneral partner to seek
approval of the other partners (sometimes unanimous approval) under circumstances that corporate man-
agement would find unthinkable. The limited partnership was not intended to be an alternative in all cases
where the corporate form is undesirable for tax or other reasons, and the new 1976 Act was not intended to
make it so. The new-1976 Act clarifies clarified many ambiguities and fiHc- filled interstices in the pnor
ttmferm-tew 1916 Act by adding more detailed language and mechanics. In addition, it effected some impor-
tant substantive changes and additions have beetrmttde from the prior uniform law.

The Uniform Limited Partnership Act (1976) with the 1985 Amendments (the 1985 Act) follows the
1976 Act very closelv in most respects. It makes almost no change in the basic structure of the 1976
Act. It does, however, differ from the 1976 Act in certain significant respects for the purpose of
more effectively modernizing, improving and establishing uniformity in the law of limited partner-
ships. The 1985 Act accomplishes this without impairing the basic philosophy or values underlying
the 1976 Act, bv incorporating into the structure, framework and text of the 1976 Act the test and
most important improvements that have emergetTirTthe limited partnership acts enacted recently by
certain states. Most of those improvements were considered by the draftsmen of the 1976 Act but
were not included in it because of uncertainties as to the possible consequences of such inclusion
under applicable Federal income tax laws. Those uncertainties have since been resolved satisfactori-
ly. and no impediment to incorporating them in the 1985 Act remains at this time.

Article 1 provides a list of all of the definitions used in the Act. integrates the use of limited
partnership names with corporate names and provides for an office and agent for service of process
ir. the state of organization. All of these provisions are new. were innovations in the 1976 Act and
were carried over from the 1976 Act to the 1985 Act. Article 2 collects in one place all provisions
dealing with execution and filing of certificates of limited partnership and certificates of amendment
and cancellation. When adopted in 1976. Articles 1 and 2 reflected an important change in the prior
statutory scheme: recognition that the basic document in any partnership, including a limited
partnership, is the partnership agreement. The certificate of limited partnership is not a constitutive
document (except in the sense that it is a statutory prerequisite to creation of the limited
partnership), and merely reflects the most basic matters as to which government officials, creditors.
and others dealing or considering dealing with the partnership should be put on notice. This
principle is further implemented bv the 1985 Act's elimination of the requirement, carried from the
original 1916 Act into the 1976 Act, that the certificate of limited partnership set out the name.
address and capital contribution of each limited partner and certain other details relating to the
operation o: the partnership and the respective rights of the partners. The former requirement
served no significant practical purpose while it imposed on limited partnerships ipamculariv tnose
having large numbers of partners or doing business in more than one state) inordinate administrative
and logistical burdens and expenses connected with filing and amending their certificates of limited
partnership. Manv of the other changes made bv the 1985 Act merely reflect the elimination of that
reauiremeni.
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Article 3 deals with the single most difficult issue facing lawyers who use the limited partnership
form of organization: the powers and potential liabilities of limited partners. Section 303 lists a
number of activities in which a limited partner may engage without being held to have so
significantly patticipa'ed in the control of the business that he assumes acquires the liability of a
general partner. ..ioreover, it goes on to confine the iiability of a limited partner who merely
ovor-the line of- participation participates in control to situations in which persons who actually know
of that participation in control are misled thereby to their detriment into reasonable believing the
limited partner to he a general partner. CGenerat-tiability-for partnership-debtr if impoi-od nnlv nn
those limued- partners-who are, in effect,- "silent- general- partners" — With stha;-"xceprtom-t4te

parties to-be-misled to their detriment as to the limited pastner-s-true status confine that-hahilny in
those who-bave actually been misled, This "detrimental reliance” test, together with 3n expansion of
the "laundrv list" of specific activities in which limned partners mav participate without incurring
liability, are among the principal innovations in the 1985 Act.

The provisions relating to general partners are collected in Article 4. It differs little from the
corresponding article in the 1976 Act, except that some of the 1976 Act's references to the certificate
of limited partnership have been changed to refer instead to the partnership agreement. This is in
recognition of the principle that the iimited partnership agreement, nut the certificate of limited
partnership, is the primary constitutive, organizational and governing document of a limited partner-
ship. Article 5, 4he dealing with finance” section, differs in some important respects from Article 5 of
the 1976 Act, which itself made makes some important changes from the prior-uniform law. It) 16 Act.
The 1976 Act explicitly permitted contributions to the partnership to be made in the form of the
contribution of services and promises to contribute cash, property or services, are-noui explicitly
permitted as contributions. Aand provided that those who failed to perform promised services are were
required, in the absence of ar. agreement to the contrary, to pay the value of the services as stated in
the certificate of limited partnership. These important innovations of the 1976 Act are retained in
substance in the 1985 Act. However, the 1985 Act substitutes the partnership agreement and the
records of the limited partnership for the certificate of limited partnership as the place such
agreements ire to be set out and such information is to be kept.

A Article 6 of the 1976 Act, dealing with distributions and with the withdrawal of partners from
the partnership, made a number of changes from the prior uniform law are made io Arw le-6, 1916
Act, dealing-wilwdismbutionf. from and the- withdrawal -of- pawnere-froro the pa-tnership. For
example, Section 608 create6d a statute of limitations on applicable to the right of a limited
partnership to recover all or part of a contribution that hasd been returned to a limited partner,
whether to satisfy creditors or otherwise. The 19S5 Act retains these features of the 1976 Act
without substantive change.

In both the 1976 and the 1985 Acts. Tthe assignability of partnership interests is dealt with in
considerable detail in Article 7, and Tthe provisions relating to dissolution appear in Article S udneb,
among other -thingft*impases Article 8 of the 1976 Act established a new standard for seeking
judicial dissolution of a limited partnership, which standard is earned forward into the 1985 Act.

Article 9 of the 1976 and 1985 Acts deals with ©one of the thorniest questions for those who
operate limited partnerships in more than one state, hac been i.e.. the status of the partnership in a
state other than che state of its organization. Neither existing case law under the 1916 Act nor
administrative practice makdes it clear which state's law governed the partnership or whether.in that
other state, the limited partners contir'ed to possess ehetr limited liability, ami which-law governs
the-partnership, Article 9 of the 1976 Act dealst with this protlem by providing for registration cf
foreign limited partnerships and specifying choice-of-law rules. Article 9 of the 1983 Act retains all
of those basic provisions and innovations of the 1976 Act.

Finally Articl? 10 of the new 1976 Act represented another significant innovation, bv authorizing
derivative actions to be brought by limited partners. The 1916 Act failed to address this entire
concept. Article 10 of the 1985 Act clarifies certain provisions of the 1976 Act but does not make anv
substantive changes in the corresponding provisions of the 1976 Act.

Finally. Article 11 sets out a number of miscellaneous provisions, not the least of which are those
dealing with the application of the new statute to limited partnerships in existence at the time .if u>
enactment. Those orovisicns in the 1976 Act were expanded upon bv the 1995 Act to give greater
deference to the possible expectations, some of which mav have constitutionally protected status, uf
partners in such limited partnerships concerning the continuing applicability to their partnerships «T
the law in effect when thev were organized.
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ARTICLE 1

GENERAL PROVISIONS
§ 101. Definitions
As used in this [Act], unless the context otherwise requires:

(1) "Certificate of limited partnership” means the certificate referred to in Section 201,
and the certificate as amended or restated.

(2) "Contribution” means any cash, property, services rendered, or a promissory note or
other binding obligation to contribute cash or property or to perform sendees, which a
partner contributes to a limited partnership in his capacity as a partner.

(3) "Event of withdrawal of a general partner” means an event that causes a person to
cease to be a general partner as provided in Section 402.

(4) "Foreign limited partnership” means a partnership formed under the laws of any
State state other than this State and having as partners one or mere general partners and
one or more limited partners

(5) "General partner” means a person who has been admitted to a limited partnership
as a general partner in accordance with the partnership agreement and named in the
certificate of limited partnership as a general partner.

(6) "Limited partner" means a person who has been admitted to a limited partnership
as a limited partner in accordance with the partnership agreement ami-named in tho
certificate-of-limited partnership ac-a-iimited partner.

(7) "Limited partnership” and "domestic limited partnership” mean a partnership
formed bj two or more persons under the laws of this State and having one or more
general partners and one or more limited partners.

(3) “Partner" means a limited or general partner.

(9) “Partnership agreement"” means any valid agreement, written or oral, of the
partners as to the affairs of a limited partnership and the conduct of its business.

(10) "Partnership interest” means a partner’s share of the profits and losses of a
limited partnership and the right to receive distributions of partnership assets.

(11) "Person” means a natural person, partners® .p, limited partnership (domestic or
foreign), trust, estate, association, or corporation.

(12) "State™ means a state, territory, or possession of the United States, the District of
Columbia, or the Commonwealth of Puerto Rico.

COMMENT

The definitions in this section clarify a number of uncertainties in the law existing law prior to the
1976 Act, and also make certain changes in such onor law. The 19S5 Act makes verv few additional
changes in Section 101

Contribution: this definition makes it clear that a present contribution of services and a promise to
make a future payment of cash, contr oution of property or performance of services are permissible
forms for a contribution. Section ou2 of the i985 Act provides that a limited partner's promise to
make a contribution is enforceable only when set out in a writing signed bv the iimited partner.
(This result is not dissimilar from that under the 1976 Act, which required all promises of future
contributions to be described in the certificate of limned partnership, which was to be signed hv.
among others, the partners making such promises.) Aceordmgljn Tthe present property or services
contributed presently or promised to be contributed in the future must be accorded a value in the
partnership agreement or the partnership records required to be kept pursuant to Section 105,
ceptifkiate-of- hmiied- partnership (Seetion-i UKSu, 3nd, in the case of a promise, that value may
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determine the liability of a partner who fails to honor his agreement (Section 502). Section 3 of the
pnoc-um form law 1916 Act did not permit a limited partner's contribution to be in the form of
services, although that inhibition did not apply to general partners.

Foreign limited partnership: the Act only deals with foreign limited partnerships formed under the
laws of another "Sstste” of the United States (see subdivision 12 of Section 101), and any adopting
Sstate that desires'to deal by statute with the status of entities formed under the laws of foreign
countries must make appropriate changes throughout the Act. The exclusion of such entities from
the Act was not intended to suggest that their "limited partners” should not be accorded limited
liability by the courts of a Sstate adopting the Act. That question would be resolved by the
choice-of-law rules of the forum Sstate.

General partner: this definition recognises the separate functions of the partnership agreement
and the certificate of limited partnership. The oartnership agreement establishes the basic grant of
management power to the persons named as general partners; but because of the passive role played
by the limited partners, the separate, formal step of embodying memorializing that grant of power in
the certificate of limited partnership has been preserved to emphasize its importance and to provide
notice of the identity of the partnership's general partners to persons dealing with the oartnership.

Limited partner: a&4aunlike the ease-ofdefinition of general partners. L,is definition provides for admis-

partncrohip. Incddition. thedefinition makcit,clearthat being named in theecrtifieate-ofbmited paitn ef-
flhip-ie-a-propoquiflite to limited partner otntuc. Failure to file dooo not, however- mean-tbot thc-partietpam-
is a-genera) partner or that he-hoe-general liability. Sec Seetiona 303(e) and 303 alone and does not require
identification of any limited partner in the certificate of limited partnership (Section 201). Under the 1916
and the 1976 Acts, being named as a limited partner in the certificate of limited partnership was a statutory
requirementand, in mostif notall cases, probably also a prerequisite to limited partnerstatus. Bveliminat-
ing the requirement that the certificate of limited partnership contain the name, address, and capital
contribution ofeach Limited partner, the 1985 Act all but eliminates any risk that a person intended to be a
limited partner may be exposed to liability as ageneral partnerasaresultofthe inadvertent omission ofany
of that information from the certificate of limited partnership, and also dispenses with the need to amend
the certificate of limited partnership upon the admission or withdrawal of. transfer of an interest bv, or
change in the address or capital contribution of, any limited partner.

Partnership agreement: the prior-uniform-law 1916 Act did not refer to the partnership agree-
ment, assuming that all important matters affecting limited partners would be set forth in the
certificate of limited partnership. Under modern practice, however, it has been common for the
partners to enter into a comprehensive partnership agreement, oniy part of which was required to be
included or summarized in the certificate of limited partnership. As reflected in Section 201 of the
1985 Act, the certificate of limited partnership is confined principally to matters respecting the
partnership itself and the addition -and-withdrawal identity of general partners, and of capital, and
other important issues are left to the partnership agreement. Most of the information formerly
provided bv, but no longer required to be included in. the certificate of limited partnership is now
required to be kept in the partnership records (Section 105).

Partnership interest: this definition ie new first appeared in the 1976 Act and is intended to define
what it is that is transferred when a partnership interest is assigned.

§ 102. Name

The name of each limited partnership as set forth in its certificate of limited partner-
ship:

(1) shall contain without abbreviation the words “limited partnership";

i'2) may not contain the name of a limited partner unless (i) it is also the name of a
general partner or the corporate name of a corporate general partner, or (ii) the business
of the iimited partnership had been carried on under that name before the admission of
that limited partner;

I3P-may-not contain any-word-or-phrase-indicating or implying that it is organized other
than for-a-purpo&a-Ftated in i-ts-eertifioato of limited partnership;
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4) (3] may r,ot be the same as, or deceptively similar to, the name of any corporation or

limited partnership organized under the laws of this Sta”e or licensed orregistered as a
foreign corporation or limited partnership in this State; and

(4) (4) may not contain the following words [here insert prohibited words],

COMMENT

Subdivision (2) of Section 102 has been carried over from Section 5 of the prior-unifopm-htw 19in Act with
certain editorial changes. The remainder of Section 102 ie-ncw first appeared in the 1976 Act and primarily
reflects the intention to integrate the registration of limited partnership names with that of corporate
names. Accordingly, Section 201 provides for central, State-wide state-wide filing of certificates of limited
partnership, and subdivisions (3b and 14) ani+5) of Section 102 contain standards to be applied by the filing
officer indetermining whether the certificate should be filed. Subdivision (I) requires that the proper name
of a limited partnership contain the words "limited partnership™ in full. Subdivision (3) of the 1976 Act has
been deleted, to reflect the deletion from Section 201 of any requirement that the certificate of limited
partnersh-,) describe the partnership’ purposes or the character of its business.

§ 103. Reservation of Name
(@) The exclusive right to the use of a name may be reserved by:

(1) any person intending to organize a limited partnership under this [Act] and to
adopt that name;

(2) any domestic limited partnership or any foreign limited partnership registered in
this State which, in either case, intends to adopt that name;

(3) any foreign limited partnership intending to register in this State and adopt that
name; and

(4) any person intending to organize a foreign limited partnership and intending to
have it register in this State and adopt that name.

(b) The reservation shall be made by filing with the Secretary of State an application,
executed by the applicant, to reserve a specified name. |If the Secretary of State finds
that the name is available for use by a domestic or foreign limited partnership, he [or she]
shall reserve the name for the exclusive use of the applicant for a period of 120 days.
Once having so reserved a name, the same applicant may not again reserve the same
name until more than 60 days after the expiration of the last 120-day period for which
that applicant reserved that name. The right to the exclusive use of a reserved name
may be transferred to any other persor by filing in the office of the Secretary of State a
notice of the transfer, executed by the applicant for whom the name was reserved and
specifying the name and address of the transferee.

COMMENT

Section 103 is-new firr.t appeared in the 1976 Act. The prior-uwforrodaw 1916 Act did not provide
for registration of names.

§ 104. Specified Office and Agent
Each limited partnership shall continuously maintain in this State:

(1) an office, which may but need not be a place of its business in this State, ar which
shall be kept the records required by Section 105 to be maintained; and

(2) an agent for service of process on the limited partnership, which agent must be an
individual resident of this State, a domestic corporation, or a foreign corporation autho-
rized to do business in this State.
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COMMENT

Section 104 is-*#w first appeared in the 1976 Act. It requires that a limited partnership have
certain minimum contacts with its State of organization, i.e.. an office at which the constitutive
documents and basic financial information is kept and an agent for service of process.

§ 105. Records to be Kept

(a) Each limited partnership shall keep at the office referred to i» Section 104(1) the
following:

(1) a current list of the full name and last known business address of each partner
set-forth. separately identifying the general partners (in alphabetical order) and the
limited partners (in alphabetical order,);

(2) a copy of the certificate of limited partnership and all certificates of amendment
thereto, together with executed copies of any powers of attorney pursuant to which any
certificate has been executed,:

(3) copies of the limited partnership's federal, state andlocalincome taxreturns and
reports, if any, for the three most recent yearsr*vnd;

(4) copies of any then effective written partnership agreements and ofanyfinancial
statements of the limited partnership for the three most recent years: and

(5) unless contained in a written partnership agreement, a writing setting out:

(i) the amount of cash and a description and statement of the agreed value of the
other property or services contributed bv eacn partner and which each partner has
agreed to contribute:

(i) the times at which or events on the happening of which anv additional
contributions agreed to be made by each partner are to be made;

(iii) any right of a partner to receive, or of a general partner to make, distributions
to a partner which include a return of all or anv part of the partner’ contribution:
and

(iv) anv events upon the happening of which the limited partnership is to be
dissolved and its affairs wound up.

(b) Those-records Records kept under this section are subject to inspection and copying
at the reasonable request and at the expense of any partner during ordinary' business
hours.

COMMENT

Section 105 is-flaw first appeared in the 1976 Act. In view of the passive nature of the limited
partner's position, it has been widely felt that limited partners are entitled to access to certain basic
documents and information, including the certificate of limited partnership and. any partnership
agreement and a writing setting out certain important matters which, under the 1916 and 1976 Acts,
were required to be set out in the cert’ficate of limited partnership. In view of the great diversity
among limited partnerships, it was thought inappropriate to require a standard form of financial
report, and Section 105 does no more than require retention of tax returns and any other financial
statements that are prepared. The names and addresses of the general partners are made available to the
general public in the certificate of iimited partnership.

§ 106. Nature of Business

A limited partnership rnav carry on any business that a partnership without limited
partners may carry on except [here designate prohibited activities].

COMMENT

Section 106 is identical to Section 3 of the prior-unifcrm-kw - 1916 Act. Many states require that
certain regulated industries, such as banking, may be carried on only by entities organized pursuant
to special statutes, and it is contemplated that the prohibited activities would be confined tc the
matters 'covered by those statutes.

10
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§ 107. Business Transactions of Partner with Partnership

Except as provided in the partnership agreement, a partner may lend money to and
transact other business wi-h the limited partnership and. subject to other applicable law.
has the same rights and obligations with respect thereto as a person who is not a partner.

COMMENT

Secticn 107 m ‘kes a number of important changes in Section 13 of the prior-uniform law, 1916
Act. Sec'ion 13. in effect, created a special fraudulent conveyance provision applicable to the making
of secured loans by limited partners and the repayment by limited partnerships of loans from limited
partners. Section 107 leaves that question to a Estate's general fraudulent conveyance statute. In
addition, Section 107 eliminates the prohibition in former Section 13 against a general partner® *as
opposed toa limneo-partnen sharing pro rata with general creditors in the case of an unsecured loan.
Of course, other doctrines developed under bankruptcy and insolvency laws may require the
subordination of loans by partners under appropriate circumstances.

ARTICLE 2
FORMATION; CERTIFICATE OF LIMITED PARTNERSHIP

§ 201. Certificate of Limited Partnership

lal In order to form a limited partnership, two'or more persons- must--execute a
certificate of limited partnership,—Tto -cert4ficate--shall.-be must be executed and filed in
the office of the Secretary of State, and The certificate shall set forth:

(1) the name of the limited partnership;

(2) the generatoharacter of its-business;

<3l (2) the address of the office and the name and address of the agent for service of
process required to be maintained by Section 104:

(41 (3) the name and the business address of each general partner (specifying
separatoiy”the general partners-and limited partners);

(5) the amount of cash and a-descr-istion-and--statement-of- the-agreed value.of the
other-property or-services contributed by each partner -and-which-each partner has
agreed to contribute in the future;

(6) the times at which or-e vents on-the*happening®of-which any-additional contribu-
tions agreed to be made by each-partner-are-to-be-made

(7L any-powor-"f-a-limite4 -paFsner-to-grani the-right to become-a -limited partner to
an-assignee of any part of his partnership interest,-and the terms-and conditions of the
power;

(8) if agreed upon, the time at which-or-the-evw.<s on the happening of which a
pantner-may terminate his memborship4n-;he-lim-ited-partnership.and-the amount-oto »
the-method of determiningT-the distribution to which-he may be-entitled -respecting his
partnership interest, and the-terms and condition™ of ,he termination and distribution:

(9) any right of-a-partner to receive distributions of propertyyinckKtog-cash from the
touted partnership;

(101 any-right of a partner to receive, or of-a general partner to make, distributions
to a partner which include-a-return of all or-any-nart of the-partner's contribution:

(1D -any-time-at-which or-eveme-upon-the-happoning of which the limited partniTsfnp
is-to-be-dissolved and-its affaire wound-up;

(121 any- right of-the remaining general-partners to.continue (he husnu-se-m ;n*
happening-of~an event of withdrawal of a general partner+—and

(4) the latest date upon which the limited partnership is to dissolve: and

(44) (5) any other matters the general partners determine to include therein.
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(b) A limited partnership is formed at the time of the filing of the certificate of limited
partnership in the office of the Secretary of State or at any later time specified in the
certificate of limited partnership if, in either case, there has been substantial compliance
with the requirements of this section.

COMMENT

The 1985 Act requires far fewer matters required to be set forth in the certificate of limited
partnership are notdifferefttuu-iund-from-thoee than did required-by Section 2 of the prior-uniform
Uw 1916 Act and Section 201 of the 1976 Act,, aithough-eertain-additions-and-deletione-have been
made and tho desonphon-has-been-revised-to-oonform-with-tho-roet of-the-Act, This is in recognition
of the fact that the partnership agreement, not the certificate of limited partnership, has become the
authoritative and comprehensive document for most limited partnerships, and that creditors and
potential creditors of the partnership do and should refer to the partnership agreement and to other
information furnished to them directly bv the partnership and by others, not to the certificate of
limited partnership, to obtain tu-gunoralr the oertifioate-ie intended to-servo-two-funotkms. firr.t, to
piaee creditors on nonce of the facts concerning the capital and finances of the partnership and other
matters of concern the- ru-les-regarding- additional oontribuuonr. to and mvithdrawals from tho
partnership!, eeoond. to clearly delineate-the-;ime-at which porcone-beeomo-gefieral-partners and
luwtod-partners. Subparagraph (b), which is based upon the pfioe-uuiform-law, 1916 Act, has been
retained to make it clear that existence of the limited partnership depends only upon compliance with
this section. Its continued existence is not dependent upon compliance with other provisions of this
Act.

§ 202. Amendment to Certificate

(&) A certificate of limited partnership is amended by filing a certificate of amendment

thereto in the office of the Secretary of State. The certificate shall set forth:
(1) the name of the limited partnership;
(2) the date of filing the certificate; and
(3) the amendment to the certificate.

(b) Within 30 days after the happening of any of the following events, an amendment to
a certificate of limited partnership reflecting the occurrence of the event or events shall
be filed:

(1) achange inthu-amount-or character-of the-contribution of any-partnerTor-in-any
partner's -obligation-to-makq-a-oontributton;

{2) (1] the admission of a new general partner;

<3 (2) the withdrawal of a general partner; or

%) (3) the continuation of the business under Section 801 after an event of withdraw-
al of a general partner.

(c) A general partner who becomes aware that any statement in a certificate of limited
partnership was false when made or 'hat any arrangements or other facts described have
changed, making the certificate inaccurate in any respect, shall promptly amend the
certificate, but,an amendment to Ehow.a-Ghangu-of -address o f-a-liroited-partner-need-be
filed only once-evury.-13-monthB

(d) A certificate of limited partnership may be amended at any time for any other
proper purpose the general partners determine.

(e) No person has any liability because an amendment to a certificate of limited
partnership has not been filed to reflect the occurrence of any event referred to in
subsection (b) of this Suction section if the amendment is filed within the 30-day period
specified in subsection (b).

(> A restated certificate of limited partnership may be executed and filed in the same
minner as a certificate of amendment.



