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April 17, 1994

Honorable Senator Drue Fearce
Chair, Senate Finance Committee

Dear Senator Pearce:

Linda Freed and lwould like to express our sincere thanks for your efforts in making
possible the process for developing a sound version of Senate 5ill 308. Without your
support and direction for consensus based legislation, it would not have been possible
to come as far as we have. Given that the bill is a priority of the Senate, and there
are many other pieces of important legislation that require your attention, we
appreciate your patience with us while we attempted to come up with language that
addresses the concerns of the Department of Natural Resources without creating
significant problems for the coastal districts and other municipalities.

David Roger’s participation was invaluable in reaching a compromise over language;-!'-
he was able to facilitate from a neutral position and encourage cooperation. We also
appreciate the suggestions and compromises mace by Mr. Eason and the
administration during the course of discussion; cur understanding of his concerns
initiated our working group approach to finding appropriate solutions.

Over the weekend, Linda and | have contacted several of the coastal districts who
have been involved with SB 308 anc. urged that they support the amendments
introduced last Friday. We expect that some of them will contact their Senators to
request support of the amendments during reconsideration. Eecause not everyone
has seen the amended language, it remains problematic for us to speak on behalf cf
all coastal districts;'however, wejeel most cf the major issues have been addressed
and have expressed our position to others.

In closing, again thank ycu for your invaluable assistance, and we hope that you will
continue to support the amendments.

Sincerely,?

Jon lIsaacs VA
Linda Freed



JHmtse of jH™presEniaiitres State Capitol, Room 120

i i Juneau, Alaska 99801-1182
House Judiciary Gonmrittee (007) 4654990

HOUSE JUDICIARY LETTER OF INTENT

It is the intent of the House Judiciary Committee that the director interpret the
language at Sec. 2 AS 38.05.035(e)(1)(A) of CSSB 308 (FIN) am, which provides in pertinent
part,”. . .the scope of the review and finding may address only reasonably foreseeable, significant
effects of the uses proposed to be authorized by the disposal,” to provide the director the
discretion to consider other factors, with clear guidance, however, that he/she is not required to
do so. If the facts and circumstances of a specific disposal suggest to the director that the scope
of the review should be expanded, the directr r will have the authority to do so.

It is further the intent of this Committee that the Department of Natural Resources
undertake the drafting of regulations or proposed statutory language, whichever the Department
deems most appropriate, to create lists of criteria, analogous to the list of criteria at AS
38.05.035(g) for oil and gas disposals, for other disposals governed by CSSB 308 (FIN) am
should that bill pass. Finally, it is also the Committee's intent that the Department of Natural
Resources coordinate its creation of these lists of criteria with the Division of Governmental
Coordination to facilitate the outreach and broad involvement of all interested parties in drafting
the lists for disposals other than for oil and gas.

April 28, 1994
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April 15, 1994

VIA FAX 465*3872

Senator Drue Pearce
Alaska State Legislature
State Capitol (MS 3100)
Juneau, Alaska 99S01-1182

RE: SB 308 version X and proposed amendments (April 14. 1994)
Dear Senator Pearce:

Due to time constraints this letter of necessity will be brief. After careful
consideration of the recent amendments proposed for version X of SB 308,
the Kodiak Island Borough feels we can work with you to gain passage of this
legislation.

Wc want to thank you and your staff, especially David Rogers, and the
administration, especially Jim Eason for your efforts to resolve issues
surrounding this hill. Such effort, on all sides, has improved tills bill
dramatically. .

As you are aware, the Kodiak Island Borough previously objected to the
inclusion of phasing, as a concept, in this bill. It is evident to us that the
Senate intends to include phasing in tills hill and to that end we have worked
to make the language of the bill acceptable. We believe the most recent
amendments, for the most part, accomplish this.

There are five sections of the bill that continue to contain language Lbal is
unclear to us. We believe that we have conceptual agreement on the intent of
this language, however, we would like to continue discussions about the
implications of this language. The language in question is: the meaning cf
"may address only” on line 22, page 3; the implications of '‘aggrieved” and

Letters of Support



Kodiak IslandBorough

Senator Drue Pearce
Page 2 of 2
April 15, 1954-

"afiectcd” on lines 13 and 27 of page 9, respectively; the meaning uf
""economic feasibility" on line 9 page 9; the meaning "material’* on line 23
page 13; and the meaning of "for which the consistency determination is
sought.”, to be added on page 13. We hope to continue productive, informative
dialog about this language; at the same time we applaud and support, your
efforts to resolve the other issues wc have identified in previous versions of
Ihe bill.

Again, please accept our thanks for working with us to improve the language
of this bill.

Sincerely,

Linda L. Freed. Director
Community Development Director

c.c. Jerome Selby, Borough . .tyor
Kodiak Island Borough Assembly
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April 28, 1994

Testimony of Jon Isaacs
Jon Isaacs and Associates

Honorable Representative Brian Porter
Chair, House Judiciary Committee

Thank you for the opportunity to testify today: in my testimony, | am representin
myself%nd (?o not s%%ak for)gmy coasza} (%s¥r|cts. Y Y P ’

As a member of an informal coastal district working group, | have been &art|0|pat|ng in
the review of Senate Bill 308 with representatives of the Department of Natural
Resources, coastal distircts, environmental, groups, fishing qroups, and a
representative of the Senate Finance Committee. Over the Tast two months, | have
participated in several Senate Finance Committee Meetings and workgroup
discussions to develop a bill that addresses the concerns of the Department of Natural
%%%?c%%?l% evgnhout creating significant problems for the coastal districts and other

| greatly appreciate the efforts of Jim Eason and gther members of the administration,

the Senate Finance Committee, coastal districts, fishing groups, and environmental
%roups In trying to reach consensus. While not a perféct bill that makes everyone
appy, the language changes have addressed some major concerns.

On the afternoon of April 15 a smal| tT]roup of individuals worked on the significant
outstanding issues identified by the informal coastal district working group.” | should
mention that this group does not represent or speak for all coastal districts, many of
whom have other'valid concerns regarding this legislation, in.this meeting, we came
to consensus on many of the majorissues, with a few exceptions. Issues where there
is still some differencés regarding language or resolution include;

e yse of "may address only" vs. shall address reasonably foreseeable significant
effects relatéd to the use In Section 2 (APof AS 38.05.035(e), DNR’s verbal
intent is that, at a minimum,_reasonably foreseeable significant effects related to
the use will be addressed. The appropriate language needs to be used.

estanding to request appeal or reconsideration of a best interest finding; |
understand that DNR is looking into what language may be more appropriate

«in Section 8, page 13, line 22, the concept of material to the consistency
determination has not been previously used or defined; Iwould prefer thé term
relevant be used in its place or material defined

iinal,lg, | understand Ihat some municipalities arc still concerned about the lack
of guidance regarding other best interest findings besides ol and gas, mining,
timoer, and commercial recreation; while language in the bill requires
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addressing reasonably foreseeable sictmificant effects related to the use, and lhe
Qg%sld%frpﬁ sin fu ?Ong appealed, | strongly suggest that DNR continue to

The language of the current bill is a major improvement over whree the administration

s[tﬁlgm(dyou‘ %ﬂrr}gr%)‘otuhregﬁo%qcerns canbe addressed, it will be improved fur!ﬂer

or S0

Sincerely,

Jon Isaacs
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.“lgprec.ntrr.ive Brian Porter - Chaiman, & i
Re«peceted Members of the House Judiciary CoesitU:s

State Capitol, 33P.
Juneau?agk. 992%(15—3182)
Re: CSSO I3 (Fin)

Dear Chairman Porter:

SelioH do we ever see such a travesty to the public process as is found
m the Department of \iturM Resources concocted legislation and admini-
sytratlw_ advocacy under Senate Bill (L. The only essential/practical
application of_this hill (f adopted) will he te give this Department the
latitude if oircuoventing their responsibilities under Alaska®s Coastal
Zone Management Plan.  Avoidance of original legislative ACMP policy and
intent _ followed in subsequent years by additional Judicial directives is
the XtdV purpose that this legislation will accomplish.

The practical etl’ect of this bill Is a step backward for all Alaskans

ardless of past differences in philosophical or political tendencies.
Ordinarily opposing factions_such as sport/coMercisl fishing associations
native advocacy groups, wik & ges lobby representatives and the'yegastal
mana?ement district representatives themselves all agree that this i
Simply bed legislation.

In an effort to get the situation in proper perf&(lective we_ask chat each
of you review ti ai Inched I__gﬂlslatlve policy and A" Objectives which are
thr original base on_ which the whole coastal Tee-r.ait prograc var.
established. BB_ 313 is not only a contradiction, but nlso an insult t©
these_ basic premises that constitute e policy and intent for derelopaent
activities in Alaska"s coastal regions. lease note the flow chart winch
has been SiOdified to ljglraphlcallg dlxsglay_tk_— essential _result of what PKR
wants_ you to do _for them under SB 33, ~ if It passes with its initial and
existing Intent Inmtact.

rtiak you for positive and appropriate consideration of our concems.
Sincerely,

Myron .~tragl Hjufadiil. - AVCP Inc.

A /P

Sreg Ra™zidka o
Resource Myt Specialist 1l
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explain the approach of ACVP, but is reprinted here as reference fnr the
substantive aspects of the section.

Section 2, LEGISLATIVE POLICY. It is the policy of the
state to:

i) preserve, protect, develop, use, and, where necessary
restore or enhance the coastal resources of the state for tils

and succeeding generations;

(2) encourage coordinated planning and decision mating in the
coastal area among levels of government and citizens engaging
in or affected by activities involving the use of resources
which have a direct and significant impact upon the coastal
land and water of the state;

(3) develop a management program which sets out policies,
objectives, standards and procedures to guide and resolve
conflicts among public and private activities involving the
use of resources which have direct and significant impact upon
the coastal land and water of the state;

(4) assure the participation of the public, local governments,
agencies of the State and fetleral governments in the development
and implementation of a coastal management program;

(5) utilize existing governmental structures and authorities/
to the maximum extent feasible, to achieve the policies set
out in this section; and

(6) authorize and require state agencies to carry out their
planning duties, powers and responsibilities and take actions
authorized by law with respect to programs affecting the use

of the resources of the coastal area In accordance with the
policies set out in this section and the guidelines and standards
adopted by the Alaska Coastal Policy Council under AS 46.40.

THE ALASKA COASTAL MANAGEMENT PROGRAM

44
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To further set forth the desired end result of AOW and to give
additional guidance to program participants, the legislature included
the following set of objectives;

Section 46.40.026. OBJECTIVES- The Alaska Coastal Management
Program shall he consistent with the following Objectives:

(1) the use, management, restoration and enhancement of
thts overall quality of the coastal environment;

(2) the development of .industrial or commercial enterprises
which are consistent with the social, cultural mhistoric,
economic and environmental interests of the people of the state;

(3) the orderly, balanced utilization and protection of
the resources of the coastal area consistent- With sound
conservation and sustained yield principles;

(4) the management of coastal land and water uses in such

a manner that, generally, those uses which are economically

or physically dependent on a coastal location are given

higher priority which compared to uses which do not economically
or physically require a coastal location;

(5) the protection and management of significant historic,
cultural, natural and aesthetic values and natural systems
or processes within the coastal area;

(6) the prevention of damage to or degradation of land and
water reserved for their natural values as a result of inconsistent
land or water usages adjacent to that land,;

(7) therecognition of the need for a continuingsupply of
energy to meet the requirements of the state and the contribution
of a share of the state's resources to meet national energy
needs; and

(S thefall and fair evaluation of all demandson the
lend andwater in the coastal area.

ThZ ALASKA COASTAL MANAGEMENT PROGRAM

45
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FttRPOSE-OE. COASTAL MANAGEMENT XELAMSKA

With the passage of the Alaska Coastal Management Act in 1977, local
governments, rural regions, anti the State of Alaska began to manage
cooperatively the use and protection of Alaska®"s coastal resources.
Today, thirty-two coastal communities and regions work closely
with the state to prepare plans and establish permitting procedures
that guide development in their respective local areas. The Alaska
Coastal Management Program (ACMP) serves as a forum for resolving
conflicts among coastal communities, state agencies, and potential
developers. The program seeks to facilitate the permitting of
proposed development projects while helping to ensure that local
and state interests in coastal development are met.

lhe Alaska Coastal Management Program is designed to;

bring a broad perspective to decisions on coastal use3;
provide information needed for sound decision-making;
provide a forum where conflicts can be 1identified and
resolved;

enhance the State of Alaskarole 1in federal resource
dec.ision~making and the role of local governments in state
and federal decision-making; and

improve the timeliness and coordination of permitting
decision*# for coastal projcote.

coasTaL JttHagSHEHT, THS M gISMI*JEBaMSTOBK

coastal meaagd&sant planning began at the national level with the
enactment <jj& the federal Coastal Zone Management Act (CZKA) of
1972. In tin federal act, Congress stated it# intent to ~develop
a national program for the management, beneficial use, protection
and development of land and water resources of the nation®"s coastal
sone.n The overall goal of the program 1is to achieve a
balance. of-j~CQuraa_floy«ifipjii8nt_an”pratggfeian.
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The federal act encourages states to develop coastal management
programs tailored to their needs and interests. As an incentive,
the federal act authori2eG grants to states to develop and implement
their programs. The. act also requires the federal government, in
its discretionary actions, to be consistent with approved state
programs,

The State of Alaska initiated i1ts coastal management program by-
adopting the Alaska Coastal Management Act in 1977. The Act received
federal approval in 1979. The Alaska Coastal Management Act (ACMA)
provides for orderly and balanced development of Alaska®"s coast,
with full opportunity for coastal residents to take part in planning
and decision-making.

The state act provides for local communities and regions designated
as "coastal districts” to develop proposals for managing their
coastal resources. The districts submit their management proposals
to the state and then the federal government for approval. When
the district"s proposal for managing its coastal resources earns
state and federal approval, the district is acknowledged to have
an "approved district program.” These approved district programs,
along v/ith the more general standards of the ACMP, set the guidelines
for coastal development in Alaska.

The state act establishes coastal districts based on the existing
organization of local government, coastal districts include:

organised boroughs that exercise planning authority;
unified home rule municipalities;
home rule cities, firEt-class cities, and, under certain
circumstances, second-class cities; and

0 regional coastal resource service areas directed by elected
planning boards.

Figure 1-1 is a map of Alaska which shows the 32 organized coastal
districts.

1-2

Srptwtwr 1980
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'SB 508 - A
DISPOSALS OF INTERESTS IN STATE LANDS

MZ1Al DQIff. TillSILEGISLATION DQZ

SB 308 allows the Department or Natural Resources to limit consideration to only those
Issues Involved In the first step, or "phase," of a project when considering a disposal
of stale resources.

This incomplete review allows DNR to Ignore the long-term and cumulative impacts of a
project. Review can be restricted to only those effects |hat happen In the first phase.

For example, a "phased" consideration of an oil and gas lease sale could limit the department review to
only the lirst step that takes place, which may be exploration. "

"Phasing," or Incomplete consideration of a project, can create a potentially costly bey
back situation.

If It Is found at a later stage that there are unresolvable conflicts which were not Identified at the lease
sale stage, the state may be legally liable for project costs, repayment of original purchase cost,
penalties, and lawsuits;

SB 308 Affects all resource development, Including timber, land, mining, and recreation/
tourism. These broad effects have not been examined by all imparted parties In a public
forum. This bill Is nol limited to oil and gas alone, but sets the process for all state land resource

disposals.

A
SB 308 allows the "phasing,” or incomplete consideration of a disposal, to be used even
In those regions of the state included In the coastal zone,

This approach may put the State out of compliance with federal law. Letters from the federal office of
Ocean and Coastal Resource Management, as well as our own Department of law analysis, point thisout

SB 308 radically reduces the rights of Alaska citizens to appeal inaccurate or short-
sigh';edi government. dt;:cistitons o<n(land or other resource disposals. Under SB308,a pmon would be
. =) r-. . .. - «

SB 308 SHOULD NOT BE ADOPTED. If DNR 5 convinced that thA’seVmajo\r/"iés'Je
change, an interim.working mgroup process_should be established*o nclude, ffcal ®
coastal resource areas, Interested organizations, other state'departments, and genet
patlon. This would allow a comprehensive approachbe””eveloped that avoids

Alaska Crab CoaHtfon « Alaska LoogHne Fishermen's

v-"v Sea Fishermen's Association « Bristol

CooklntotArpjanAureAssbdaObn « Cordova~
North Pacdto Fisheries Association *Northern’

Hod Cook Inlot Drift Association . Western Alaska Coootmtiva MaricoHno'Ai S m



A Non-Profil, Public Interest, Environmental Law Firm

April 26, 1994

Brian Porter

Alaska State Legislature
State Capitol (MS 3100)
Juneau, AK 99801-1182

Re: House. Bill 474 CSSri 308 fFINI

Earlier this session, the Administration advanced HB 474 and its Senate counterpart SB 308 purportedly
to rectify several court decisions which found DNR decisionmaking in leasing State land for oil and gas
development and mining to be inadequate in several respects. Rather than simply comply with the law as it has
stood for many years, DNR complains that it needs more authority from the legislature to be the sole judge of
whether such land disposals are in the "best interest" of the State and are consistent with the Alaska Coastal
Management Program.

On Friday, April 22, the Senate passed an amended version of the counterpart to HB 474; CSSB 308
(fin). Ifthe proposed legislation passes into law in its current form the public will have lost almost all meaningful
opportunity to participate in the decisionmaking process. Moreover, incorporation of traditional safeguards of
social, cultural and environmental concerns will be left to the sole discretion of State bureaucrats.

Specific issues of concerns are c itlined in the short document attached to this letter. Perhaps most
alarmingly, the proposed legislation woul 1 permit piecemeal evaluation of state land disposals and projects in
Alaska’s coastal zone, the effect of which would be to skew the decisionmaking process toward the result the
government agency reviewing the proposal supports: whether it be for or against a particular project. The
proposed legislation also seeks to significantly modily Alaska law regarding who can sue over such decisions and
contains many ambiguities which will further cloud issues and lead to more litigation.

Please consider shelving HB 474 until DNR and the Administration convene a working group to discuss
specific problems with the current law and work together affected with parties to reach consensus on how the law
should be changed. As you will surely see in the next few days, there is no broad-based support for HB 474,
interested parties, whether they be environmental organizations such a Trustees, coastal districts, fishing
organizations and varum boroughs around Alaska, all have serious concerns about HB 474,

Finally, DNR recently sent to you a critique of what the courts did wrong in the litigation which led DNR
to advance HB 474. Rather than responding to a critique of what the courts should have done, | believe it would
be more helpful in understanding the need for the proposed legislation if you were provided with a more objective
analysis of what the courts actually held in the litigation at issue. With that in mind, | have attached an analysis
of those cases.

Acting Litigation Director

725 Christensen Drive, Suite 4~ Anchorage, Alaska 99501 (907)276-4244 Fax(QOQy 76'713130[1



A Non-Profit, Public Intorest, Environmental Law Firm

April 6, 1994
Senator Drue W. Pearce
Senator Steve Frank
Alaska State Legislature
State Capitol (MS 3100)
Juneau, Ak. 99801-1182

Re: SB 308 and DNR"s Litigation Summary

Dear Senators,

As you know, SB 308 1includes changes to both the Title 38
"best interest” finding requirement and the Title 46 Alaska Coastal
Management Program. This bill was introduced to rectify perceived
problems with these statutes which came to light largely through
various cases involving State oil and gas lease sales.

While we may disagree as to the "problems"™ created by such
litigation, whether they are indeed the result of faulty judicial
opinions or simply inadequate implementation Of the statutes by
DNR, i1t cannot be questioned that the judiciary"s treatment of
cases arising under these titles is central to the debate over SB
308. Apparently with that in mind, DNR recently provided you with
a "Litigation Summary"™ of the relevant cases. Unfortunately,
instead of providing you with an objective summary of what the
courts have held in these cases, DNR"s Litigation Summary is
essentially a critique, from DNR"s perspective, of what the courts
did wrong.

While 1t is understandable that DNR would be upset at being on
the losing end of so many cases, impugning the integrity of the
court system adds nothing to the debate over the need for SB 308.
Indeed, an independent judiciary is a central tenet of both our
state and federal forms of government.

Rather, it would seem more helpful for the legislature if it
were to possess an objective perspective on the courts®™ holdings.
As the attorneys for the plaintiffs in each of the oil and gas
lease sale challenges, you may not believe that Trustees is the
appropriate party to provide you with such an objective review of
the current state of the law on Titles 38 and 46. Nevertheless,
DNR*s ™"Litigation Summary"™ contains many mischaracterizations,
several of which deserve mention.

In critiquing each of the cases, DNR constantly summarizes

arguments made by Trustees, et al.. which the Alaska Supreme Court
rejected. How such a summary is relevant to the debate over SB 308

Christensen Drive, Suite 4~ Anchorage, Alaska 99501 (907) 276-4244 Fax(90m;&pd



is not clear, 1indeed, i1t would seem to support the view that the
courts are willing and able, 1in the majority of 1issues, to grant
DNR the "deference™ it repeatedly complains to have been denied.

In any event, the Alaska Supreme Court has certainly found
deficiencies in DNR"s lease sale analyses under both the Title 38
"best interest” finding requirement and the Title 46 ACMP
consistency determination requirement. First, it is worthwhile
noting that, as the Supreme Court has repeatedly stated, 1t reviews
DNR"s "best interest”™ findings and consistency determinations "only
to the extent necessary to ascertain whether the decision has a
"reasonable basis,"" Trustees for Alaska v. State, DNR. slip op.
No. 4039 (Alaska Dec. 23, 1993) (Demarcation Point). and to ensure
that 1t ""was not arbitrary [or] capricious."™ Trustees for Alaska
v. State. DNR. 795 P.2d 805, 809 (Alaska 1990) ("Camden Bay")
quoting Hammond v. North Slope Borough. 645 P.2d 750, 758, 759
(Alaska 1982). This review includes an analysis of whether DNR has
taken a "hard look™ at the "salient problems™ and has "genuinely
engaged in reasoned decision making." Id. quoting Alaska Survival
v. State. 723 P.2d 1281, 1287 (Alaska 1986); see also Demarcation
Point, slip op. at 5.

In the Camden Bay case, the Court simply held that, given the
remoteness of the area to be leased for oil and gas activities, and
the fact that the nearest land (ANWR) was not available for the
siting of transportation facilities, transportation methods and
their relative risks, were important factors relevant to the
decision whether the lease sale 1s iIn the "bast interest" of the
State. Camden Bay. 795 P.2d at 810-11. As DNR "omit[ted]"™ any
discussion of this 1issue in its finding, the Court remanded the
case back to DNR to "consider the unique risks presented by the oil
transportation methods that would be necessary if the legal status
of ANWR remains unchanged"” and directed that "[t]hose risks should
be weighed with the other risks and benefits flowing from the
decision to lease."” Id. at 811.

Rather than failing to give DNR deference with respect to
analyzing "determinations involv[ing] complex subject matter or
fundamental policy formulations.”™ 1id. at 309, the Court merely
recognized, through plentiful evidence and common sense, that
transportation in the Arctic 1is troublesome at best and, when it
must be conducted in large part offshore, its feasibility and risks
are certainly relevant to the decision whether to permit oil and
gas activities offshore. DNR"s response to this unanimous Supreme
Court decision is to complain that the Court "overlooked™ DNR"s
treatment of the transportation issue. DNR Litigation Summary at
3. This despite the fact that DNR filed a petition for rehearing
with the Court which purportedly set out where this treatment could
be found.

Notably, this exact issue was raised in the Demarcation Point
lawsuit, where Trustees pointed out that the transportation

2



analysis in the findings for the Camden Eay find Demarcation Point
lease sales were remarkably similar, indeed practically identical,
in their failure to discuss transportation methods and the relative
risks of such methods. See Demarcation Point, slip op. at 8-11.1
Instead of voluntarily supplementing the transportation analysis in
the Demarcation Point finding as result of the Supreme Court®s
ruling in Camden Bay. DNR chose to argue the issue, contending that
its earlier briefing of the transportation issue in the Camden Bay
appeal was "incomplete.” 1Id. at note 5. Not surprisingly, the
Court unanimously rejected DNR"s argument and remanded the issue to
DNR for a supplemental finding, similar to that ordered in Camden
Bay. Interestingly, DNR"s Litigation Summary wholly fails to
discuss this aspect of the Demarcation Point appeal.

Another 1issue in the Demarcation Point appeal was the impact
of the sale on the Porcupine Caribou Herd, which, despite DNR"s
assertions to the contrary, 1is present in, and immediately adjacent
to, the sale area at certain times of the year. See e.g., slip op.
at 11-15. DNR asserts that "the Court failed to defer to agency
expertise”™ when the Court, once again unanimously, determined that
DNR"s treatment of the impacts of the sale on the Porcupine Herd
was deficient. DNR*s Litigation Summary at 8-9. DNR complains
that AS 38.05.035(g) does not require examination of a lease sale”"s
impacts outside the lease sale area. Id.

This legal conclusion? that DNR need only examine the impacts
of the sale in the sale area, is belied by DNR"s own treatment of
the caribou 1issue in its finding for the Demarcation Point sale.
In the finding, DNR stated that development in the sale area
"should not" affect ANWR and, as the Court noted, DNR "simply made
the unsupported assumption that offshore development cannot affect
caribou."” Demarcation Point, slip op. at 13. IT DNR truly
believed its interpretation of AS 38.05.035(g) was reasonable, it
would have ignored the 1issue altogether, or at best explained its
interpretation of the statute, rather than coming to what 1is
clearly an unreasonable conclusion.?2

DNR asserts that, through the Demarcation Point opinion, the
"the Supreme Court created an undefined zone around the sale area
which DNR must somehow, without guidance or restriction, delineate
and evaluate.™ DNR"s Litigation Summary at 9. As the Supreme

1 Demarcation Point 1is also located offshore of ANWR,
approximately 30 miles further from Jland-based transportation
facilities than Camden Bay. See i1d. at note 4.

2 In pointing out DNR"s 1inconsistent arguments, 1 do not
mean to concede that caribou are not actually present within the
sale area; they travel in and through the marine environment to,
among other tilings, gain some relief from insects during the post—
calving season.
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Court noted, however, DNR has no problem looking far beyond the
sale area for the beneficial impacts of a lease sale. |Id. at note
8. It defies reason, therefore, to assert that the detrimental
impacts of a lease sale cannot be examined and evaluated unless
they are within the sale area. The standard, as the Supreme Court
constantly reiterates, 1is whether DNR has taken a "hard look"™ at
the "salient problems.™ Id. at 5. If an issue does not raise a
"salient problem,”™ and DNR"s basis for concluding that an issue is
not salient is reasonable, the courts will not interfere. See id.

The second Supreme Court decision regarding the Camden Bay
lease sale merely required DNR to comply with existing ACMP
standards concerning identification of known geological hazards and
archeological sites; hardly an onerous burden. See Trustees for
Alaska v. State. DNR. 851 P.2d 1340, 1343-46 (Alaska 1993) (Camden
Bay 1l1). DNR"s criticism that i1t cannot meet this standard until
later stages of the lease process, while perhaps relevant to
unknown sites, makes no sense for sites known at the time of the
lease sale? there simply is no speculation involved.

Despite DNR"s complaint in a petition for rehearing (noted as
well in the Litigation Summary) that the Court "overlooked
extensive evidence" which showed that DNR actually met the
standard, the Court remained unanimous in 1ts opinion. In fact,
DNR repeatedly calls 1into question wunanimous Supreme Court
decisions because of the Court"s alleged "overlooking”™ of
"extensive evidence.”™ DNR, however, has had repeated opportunities
to "educate" the Court on this evidence, filing petitions for
rehearing in both Camden Bay cases and the Demarcation Point case
and arguing previously litigated issues in the Demarcation Point
case on the assertion that prior briefing was "incomplete, slip op.
at note 5. Despite these efforts, DNR has failed to change the
Court®s collective mind on any significant issue? a revealing fact
Iin its own right.

DNR also asserts that the Sale 57 and 75A appeals are somehow
relevant to the debate over SB 308. While the logic of this is
unclear given the fact that both cases were dismissed before any
ruling from the jourts, DNR"s analysis of the cases reveals a
fundamental misconception about the right of the public to bring a
lawsuit in Alaska (referred to as the "standing"™ doctrine) and a
fundamental misunderstanding of administrative law. As even a
brief review of "standing” law in Alaska will reveal, Alaska does
not follow the federal requirements for standing, but rather
proceeds under a much broader standard. See e.g.. State v. Lewis.
559 P.2d 630, 634 & note 7 and cases cited therein (Alaska 1977)
cert, denied 432 U.S. 901 (1977) ('this court has liberally
construed the judicial limitation of standing and has favored
increasing accessibility to the courts"). Moreover, to assert, as
does DNR, that a member of the public cannot judicially challenge
a decision of 1its government unless it participated 1iIn the
administrative process flies i1n the face of both common sense and
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the law. To preserve an issue for appeal, courts merely require
that an agency have had the opportunity to pass judgment, during
the administrative process, on the issue later raised in an appeal.
See e.g., Reid v. Encren. 765 F.2d 1457 (9th Cir. 1985); Marathon
Ol v. U.S. . 807 F.2d 759 (9th Cir. 1986) cert, denied 480 U.S. 940
(1987); Unemployment Comm®n of the Territory of Alaska v. Aragon.
329 U.S. 143 (1946). To hold otherwise would demean, indeed
prevent, the public®s reliance on "expert" state and federal
agencies to comment on complicated issues. As applied to Sales 57
and 75A, under DNR"s interpretation of the law, Trustees, et al.,
would have been prevented from raising concerns initially raised by
both federal and state agencies concerning the impacts of the lease
sales. As these agencies work for the public, to preclude use of
their information in an appeal because Trustees did not repeat, in
separate comments, the exact sar” concerns, would be draconian at
best.

Finally, while DNR presents a detailed critique of Judge
Cranston®s preliminary ruling in the appeal of Sale 78, as that
case 1s ongoing and | am the attorney representing the plaintiffs,
I do not feel it 1is appropriate, at this time, to discuss the
appeal.

In any event, 1 do not suggest that you should rely upon my
reiteration of the litigation which has purportedly led to SB 308.
1 merely provide i1t to present my perspective on the cases and to
clear up what | believe to be serious mischaracterizations made by
DNR in 1ts Litigation Summary. Rather, I encourage you to read the
cases themselves and come to your own conclusions as to what,
exactly, they say.

Thank you for your time and I would appreciate it if you could
distribute this letter to other members of the Senate Finance
Committee.



HOUSE BILL 474  cssb 308 (ypn

ISSUES OP CONCERN

Without seeking meaningful input from Alaska coastal districts
or other members of the public, the Hickel Administration 1is
promoting legislation designed to significantly modify how the
State of Alaska conducts "best interest”™ findings for the disposal
of State land and consistency reviews under the Alaska Coastal
Management Program (ACMP). HB 474 and SB 308, House and Senate
counterparts of the same bill, have been advanced by their sponsors
as bills designed to increase the State®s ability to efficiently
dispose of public lands and permit activities in Alaska®"s coastal
zone. Unfortunately, these bills do so at the expense of both
purposeful input from the public and balanced development.

On April 21, 1994, the Senate passed an amended version of SB
308. CSSB 308 (fin), despite the amendments, does little to
alleviate the concerns of coastal districts and others disturbed
about the Administration™s haste attempt to modify long-established
procedures and public safeguards against inadequate decisionmaking.
The following issues, raised by CSSB 308 (fin) and HB 474, remain
of great concern.

l. A WORKING GROUP CONSISTING OP COASTAL DISTRICTS AND OTHER
AFFECTED PARTIES SHOULD BE ESTABLISHED PRIOR TO ALLOWING
PHASING OF "BEST INTEREST” FINDINGS AND CONSISTENCY REVIEWS

A fundamental problem with HB 474 and CSSB 308 (fin) is that
they allow for a piecemeal approach to review of both land
disposals under Title 38 and ACMP consistency reviews. If these
bills were to pass as written, the State would merely have to
examine one "phase" of a contemplated action - either a disposal
of public land or a proposed development — with no analysis of the
impacts or costs of later pnases of the proposed use or activity.
This approach limits the public®s ability to both understand the
likely impacts of a proposal and have meaningful input into the
ultimate decision to be made. The effect of the piecemeal review
of the proposed legislation is to skew the decisionmaking process
toward the result the government agency reviewing the proposal
supports; whether i1t be for or against a particular project.

A. Title 33 Land Disposals Should Not Be Phased Absent
Explicit Statutory Standards For Analysis

The proposed legislation would permit piecemeal review of all
land disposal decisions, not just oil and gas lease sale decisions,
problems with which DNR <claims as the reason behind the
legislation®s introduction. Oil and gas lease sales, however, are
subject to the standards contained in AS 38.05.035(g), designed to
assure consideration of important public and environmental
concerns. No other type of disposal, whether i1t be for timber,
mining or some other use or activity, has a delineated set of
standards with which to measure a decision to dispose of public



land. Because the proposed legislation allows the government:
agency decisionmaker the sole authority to determine what 1s
"material™ to a land disposal decision, the legislation would allow
the State to dispose of non-oil and gas resources at the sole
discretion of bureaucrats within the State"s resource agencies.

Moreover, even for oil and gas lease sales, the proposed
legislation intends to allow piecemeal review of later phases of a
lessee"s activity which are subject to permitting requirements.
The consequences of granting such broad authority to one State
bureaucrat are broad; for example, at no point would the State be
required to analyze what is truly in the "rest interest” of the
State when conflicts between competing uses a.*e evident.

B. any Phasing Of ACMP Consistency Reviews Must Be
Consistent With Federal Coastal 3one Management
Requirements

The proposed legislation permits piecemeal review of projects
in Alaska®"s coastal zone by allowing the ACMP consistency review to
be "limited" to facts pertaining to solely the use or activity
proposed for that phase and which are, in the decisionmaker®s mind,
"material” to the consistency determination. All the decisionmaker
need do to so limit the review is declare that a fact or 1issue is
not "material,” or assert that it relates to a later phase of a
project. Once again, th:.s allows the State decisionmaker to wear
blinders by sanctioning ignorance of the true costs and impacts of
a project.

While the proposed legislation®s sponsors contend that this
provision merely meets the intent of the federal phasing model, it
clearly does not. Under the federal model, phasing 1is used to
ensure ongoing coastal program review of long term projects. Thus,
the federal government uses phasing of i1ts consistency reviews not
as a tool to limit public input into the decisionmaking process or
to 1gnore impacts but rather as a method of considering all costs
and impacts of a proposed project, even if they do not become known
until a later phase of a project.

Moreover, concerns with piecemeal review of coastal projects
go beyond the ACMP consistency review process itself. If the
federal government were involved in a project, for example, NEPA
would not sanction such a piecemeal review. See e.g.. 40 C.F.R. 8
1508.28(b)(7). Furthermore, under Section 404 of the Clean Water
Act, triggered whenever a proposed project impacts waters of the
United States, including wetlands, an entire project must be
submitted for review. See 33 C.F.R. & 325.1(d)(2) (requiring
analysis of "all activities which the applicant plans to undertake
which are reasonably related to the same project and for which a
[Corps of Engineer] permit would be required") ; see also 40 C.F.R.
8230.11(g)- Thus, the proposed legislation creates an untenable
situation where a project may meet ACMP standards for analysis but
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fails, absent furtner analysis, under NEPA and the Clean Water Act
because the project review was too limited.

In summary, piecemeal review of public land disposals in a
"best interest"” finding, and of coastal projects 1in an ACMP
consistency review, raise myriad problems. The 1issues raised by
phasing are complex and directly impact all Alaskans. Legislation
changing the way so many Alaskans do business and conduct their
daily affairs should not be rushed through the legislature.

Recently, the legislature passed SB 238 to change the Coastal
Policy Council petition process. SB 238, sponsored by the same
people who advance KB 474 and CSSB 308 (fin), was also intended to
address perceived problems with the status quo brought to light by
litigation over oil and gas lease sales. In that case, however,
the State approached all the interested parties, 1including coastal
districts, and formed a working group to try and reach consensus on
the i1ssue. This approach was a resounding success, as evidenced by
the easy passage of the bill through the legislature.

As recommended by the Coastal Pjlicy Council during its recent
conference in Juneau, the legislature should counsel the
Administration to use this same approach for the proposed
legislation. A working group should be formed, composed of coastal
districts and other interested members of the public, as well as
those within the Administration who support the widespread changes
reflected in HB 474 and CSSB 308 (fin). This group could work
during the interim to find an approach that is acceptable to all
parties and that could then pass through the legislature without
the controversy surrounding KB 474 and CSSB 308 (fin) .

I1. WELL-ESTABLISHED ALASKA LAW SHOULD GUIDE WHO HAS STANDING
TO SUE

The sponsors of HB 474 and CSSB 308 (fin) have attempted to
change the standards under which an appeal can be taken of an
administrative decision covered by the proposed legislation. The
proposed legislation limits the "standing”™ of a potential litigant
to one who requested reconsideration of the decision and,
apparently, raised themselve all 1issues of concern 1in the

reconsideration request. This change would seemingly bar the
traditional reliance on concerns about a proposal expressed by the
state and federal expert agencies. Moreover, by 1including the

requirement that only those "affected by the decision”™ may appeal,
the proposed legislation does not comport with existing Alaska law
which allows for liberal access to courts under the well-reasoned
"taxpayer" standing doctrine. The proposed legislation should be
amended to clarify that it is not intended to change the current
Alaska law on standing or, better yet, to be silent on the issue
altogether.



I11. ECONOMIC FEASIBILITY IS CENTRAL TO DETERMINING THE
PRUDENCE OF A PROJECT AND IN RETTING THE CONDITIONS
UNDER WHICH A PROJECT MAY PROCEED

The proposed legislation also gives State decisionmakers the
unfettered discretion to disregard whether or not a proposed
p::oject i1s economically feasible. Economic feasibility, however,
ii; not defined and a failure to address economic detriments from a
proposal could result in concrete implications for disposals which
affect coastal districts. Thus, the proposed legislation should be
clarified to make clear that a "best interest” finding should
consider the potential economic benefits and detriments from a
disposal.

IV. DECISIONMAKERS MUST BE REQUIRED TO CONSIDER ALL
REASONABLY FORESEEABLE SIGNIFICANT EFFECTS AND MU3T BE
GIVEN THE FLEXIBILITY TO CONSIDER A BROADER RANGE OF
EFFECTS

As currently written, the proposed legislation mandates that
the decisionmaker "may address only" reasonably foreseeable
significant effects of a disposal. This phrase further permits a
decisionmaker to limit review of a disposal because the use of the
term "may" means that the decisionmaker is not obligated to address
those effects. Additionally, by using the term "may ... only"™ the
legislation prohibits the consideration of anything but reasonably
foreseeable significant effects. This language should be changed
to read that the decisionmaker "shall address" reasonably
foreseeable significant effects, thus both requiring all such
effects to be analyzed and allowing the flexibility to consider
others.

* * *

In conclusion as evidenced by the Coastal policy Council®s
recent refusal to support the legislation despite the
Administration®s urging, HB 474 and CSSB 308 (fin) raise serious
and complex 1issues which must be carefully considered prior to
becoming law. Without this careful consideration long-established
processes will be changed before the implications of such change
can be fully understood. Similar to that convened for SB 238, a
working group should be assembled to address the proposed
legislation and given time to reach consensus on both the need for,
and the wording of, legislation impacting Title 38 land disposals
and ACMP consistency reviews.



NATIVE VILLAGE OF TUNUNAK
Tununak [IRA Council
DEPARTMENT OF NATURAL RESOURCES
P.O. Box 107
Tununak, Alaska 99681
(907)652-6527 / Fx. 652-6011

April 25, 1994

HONORABLE BRIAN PORTER

HONORABLE MEMBERS OF THE HOUSE JUDICIARY COMMITTEE
State Capitol (MS 3100)

Juneau, Alaska 99801-1182

Subject: House Bill 474/CSSB308(Fin)
Chairman Porter and Honorable Members of the House Judiciary Comm.:

The Tununak IRA Council has grave concerns about the wunfairness of
House Bill 474 and CSSB 308(FIN)am, and its conflict with federal
coastal zone requirements and the Alaska Coastal Management Program's
guided principles to protect us from the dominance of some agencies'
bureaucratic dilemmas and their decision making process to dispose state
land for development under these bills.

Subject to the State's Best Interest amid amendments to dispose land as
described in CSSB308(FIN)am, nevertheless, provide the opposite of the
legislature’s intent to permit development in the best intelligent manner.
We find inconsistencies and controversy that conflict with the original
intent of the Coastal Zone Management requirements.

PHASING

We will discuss CSSB308(FIN)am, passed by the Senate. We wish to caution
that, phasing under this bill lin’* the ability to require Alaska's
Department of Natural Resources (DN.:, to consider all costs and impacts of
proposed projects from the beginning.

At the “director's discretion” (Page 3, Line 17) the state would only

assess _one phase, and 'NMAY address only reasonably foreseeable
significant effects...” (page 3, Line 22). Thus, avoid argument to

address impacts by the first phase of development. Depletion of fish and



wildlife resources and their habitat from cumulative effects caused by the
first phase gives the Director unfair judgment and discretion to reject any
argument, and determine new resource information immaterial and
nonexistent. Moreover, it accelerates and binds the process to continue
with development, despite imbalances, by rendering phasing (Page 12,
Lines 22-31, and Page 14, Lines 1-6).

RECOMMENDATION: Delete "may address only" to “shall address."

The Director with his new discretionary power shall decide if your
concerns are "material® (Page 7, Lines 13-31; Page 8, Lines 1-28)
enough to consider in his “preliminary or final finding, as
applicable" (pPage 8, Line 29-31).

IGNORES SCIENCE AND OBSERVED KNOWLEDGE

Phasing will give the Director unlimited power to ignore science and long

developed experiential and traditional knowledge, as Speculative

(Section 1(8)-Page 2, Line 25-27; Page 9, Lines 3-11) and
immaterial.  This ?™oncy has shown valid observations as "speculative,
unscientifically based, and only a Dbelief" no matter how long
observations were made throughout one's lifetime, These terms have been

given the determining factor to control and manage our resources, giving

the agenciesultimate sa> however unfit a decision may be.

This piecemeal approach, derives ignorance to all land disposals (Page 6,
Lines 9-27) away from intelligent decision-making processes, and
modifies safeguards against unsound development as originally intended
by the Alaska Coastal Management Program.

DIRECTOR HAS FULL DISCRETION

Written findings under this rule " IS not required before the
approval* (Page 6, Line 7) to all "other disposal of available land"
including sales contracts, leases, permits, mineral claims, and licenses

(Page 6, Lines 9-22) "or an interest in land for oil and gas', as
established by "material fact" (Page 6, Line 4) under the Director’s
discretion.

We question the validity of not requiring written findings before a project
Is approved. Does this mean once a project is approved, the Director may
write one after the decision is made?



RECOMMENDATION: Delete "material".

The Director can "limit the scopeof an administrative review and
finding...that pertain solely to a discrete phaseof the project”
(Section 2(e) (1)(Q> Page 4, Lines 7-19), by using what is material
only to his point of view with broad authority. The amended language
under Section 2 changes AS 38.05.035(e) will limit public participation, if
not eliminated, under this process. The Director "may address onI%/
reasonably foreseeable significant effects of the wuses to be
proposed" (Page 3, Line 22).

RECOMMENDATION:  Delete "may address only" to "shall address".
Delete the word 'rnay throughout the language of the bill to "shall"
where applicable.

Phasing used by the federal government guarantees the method of
assessing zU costs and effects of a proposed project, by incorporating
public knowledge, known facts and findings, providedto them at the
beginning, not as a tool to Ilimit legitimate concerns, but gives due
deference to legitimate concerns.

Section 404 of the Clean Water Act, require entire projects to be
submitted for review, including wetlands. HB 474 and CSSB308(Fin)am
limit reviews and proper analysis ofprojects required under 33 C.F.R.
Ss325.1(d)(2) ("all activities which the applicant plans to undertake
which are reasonable related to the same project and for which a permit
would be required.”); and 40 C.F.R. Ss230.11(g). The agency is given the
ability to proceed without thoroughly understanding and assessing
cumulative and long-term impacts of projects.

DESPITE INSUFFICIENCIES TO BEST INTEREST FINDINGS
REVIEWERS ARE ALLOWED MINIMAL TIME TO MAKE FULL
ASSESSMENT.

Requests for reconsideration submitted under CSSB308(FIN) Section 4(i)
allows 20 days in which to challenge a final written finding submitted to
the commissioner. The commissioner "shall grant or dey the
request” (Page 9, Line 30).

RECOMMENDATION: Change 20 days to 30 days.

This is a radical change from present law under the administrative process.



As written, the bill restricts standing to appeal to:

1) People who have meaningfully participated in the process
leading up to findings;

2) People affected by the process. Some rural communities lack
technical experience to adequately address and understand
findings. This process unfairly closes those communities.

This language alsosupports the Director's decisions if the commissioner

does not “act on the request* (Page 9, Line 31) within 30 days after
the request. Thus, force the aggrieved party to "appeal to the superior
court* (Page 10, Line 2). We question how this language affects Senate
Bill 238.

Timing developed by DNR in CSSB308(Fin)am gives the Director the ability
to reject information as insufficient evidence to support what is material to
him.  Timing is inadequate for interested parties to properly assess the
directors' findings  and provide information, especially in arural setting,
with only20 days after the finding is issued (Page 9, Line 14).

RECOMMENDATION: Replace 20 days to 30 days (Page 9, Line 14).

Notice Of An Action is given insufficient time when advertised ”...0NCE
a week for two consecutive weeks' (Page 11. Lines 22-25) and
only given "30 days' (Page 12, Line 7) before an action.

RECOMMENDATION: 'Four consecutive weeks, twice weekly, at
daily newspapers,’ and 'Four consecutive weeks, Once weekly, at
weekly newspapers'. Again, 60 days, prior to an action should be
made.

DNR wishes a legislative quick-fix for its own mistakes it
created. It will increase litigation under HR474 and
CSSB308(Fin)am. DNR established these bills from three
lawsuits under the current process, and wishes to
develop significant impacts in a more efficient manner.

We support well thought, thoroughly planned
development. Let us not repeat mistakes by the 18th
century's lack of respect for the land, fish and wildlife



resources, and the blind sighted approach to haphazard
development. We do not wish to see the creation of a bull
dozing Dbureaucraticmonster for lack of  equitable
language.

We recommend that a working group be developed to
come to a more appropriate consensus on these bills,
than a hasty development with conflicting language.

Several meetings took place Dbetween DNR and some
coastal districts, but were not given enough opportunity
to settle differences. SB 238 presents a good model,
which addresses how petitions will  be handled, the
language was developed between DNR, the Coastal
Districts and the Alaska Coastal Policy in a cooperative
agreement. Why not allow such a group to develop a
similar approach.

Thank you for the opportunity to comment.
Sincerely,

NATIVE VILLAGE OF TUNUNAK!
Department of Natural Resources

President
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TESTIMONY TO HOUSE JUDICIARY COMMITTEE
CS SQ308 (FIN) am

Theo Matthews
P.0. Box 69
Kasilof.Ak. 99610

Cook Inlet commercial salmon permit holder

Representing Cook Inlet commercial fishing and UCIDA.
-3500 harvesters -
-3000 processing workers = 40% of Kenai Peninsula Borough work force

Representing UFA - 21 regional associations from Ketchikan to Bering Sea.

Sent brief comments yesterday evening and assume that all our previous
comments and testimony have heen given to committee members.

NO notice, have notes, .FED for public comment — 37
UCIDA and UFA oppose CS SB308(FIN) which treats“the disposal of alil

y ol r _ _ lution to
purchasing a new car.

Get in and won't start -engine broken * FUNDAMENTAL problem,
Dealer says, O.K.. I'l send it to the shop and have my experts fix it
Come 1 van' ai has new paintjob BUT still won't run.
Dealer 'l send it back and have my experts fix it
You conis and in addition to a new paint job, the brakes have been
fixed and there is a new interior and the Dealer says, “It looks great”
BUT, Ihe fundamental problem hasn’t been fixed.
THE CAR STILLWON'T RUN.

With respect to SB308, comfish groups identified two major problems.
-1st, 308 inappropriately includes all state disposals.

(h addition to oil & gas, that would include mining, timber and water
rights among others.

; has repeatedly been pointed out to DNR that, while oil & gas disposals



ALASKA OfL ANO GAS ASSOCIATION
POS[TION

SB 308/HB4T4
ADMINISTRATIVE ACTION RELATING TO LAND
February 25, 1994

The laska QOil and Gas Asso atio AOGA} tr de ssociation whose
er companies account or the ma art 1 ah pee exploration,
pro uction, transportation and marketing a tIVI es mAas

AQGA sulprﬁ)(?rts 9 full anFlly3|s a] issue an(% concerns throu h the bes
Interest findin % é)r Cess . Tor each tease sa he Assomatton els that the
current statutes en regulattons were e3|gne to dojustth

However,. AOGA | hs concerneg by the H]certalntY that has been created by
recent ridings of the courts Interpreting the current ta

OGA suppaort eer aJn In he 0cess.s0 that DNR'* sco eo rewew can
é‘%/’t Sl i

o eTﬁrln% ne A m|n| t[] tive re |€W [%ITOCESS eab a e
Ht hat € scope OP he re OUI ge ﬁte t e a ﬂtlstra

le
JV [eview process and not by the coots The onl questton IS how to
efine that scope of review.

AQGA b levw that the scope ew for the best interest finding for ol
and gas ease sties shoutd co ert ree ms

First, throu h review of the |nf?rmat|o ava ab\ f) D|re8tor the
glrec Oh sholld determine those Issues that s oud ddresse
uring the review.

Second, «9 ubttec mment*S uld be considered In determining
what the aecpe of t erewews omd be.

gg d5 51 3 |at e hat deterrwned that thase Items listed in AS
e a partof the scope of review.

h) grec rthe ubfe, and tH Ieglslature]do otc nsidsf an Issue
% '(? oncern then th H ould not be aSowed to
dodde Its ould have been covered inthe best interest n Ing.

1&0 A belleve* that the intent of thb foB Is directed at providing certainty
the scope of review.

AOGA supports S8308/H8474.



Nancy Lord (90(7)235-8252 phone
P. O. Box 558 (907)235-8253 fax

Homer, Alaska 99603
April 26,1994

TO. REP. BRIAN PORTER, CHAIR
HOUSEJUDICIARY COMMITTEE
FAX 465-3834

RE  SB 308

Please provide copies of this, my written testimony, to all members of the House
Judiciary Committee at your Wed., 4/27 meeting. Thank you.

| am opposed to SB 308, which significantly shifts state leasing policy to make
leasing “easier” for DNR, at the expense of public involvement and an honest
balancing of interests in determining what activities shall take place within our
coastal zones. SB 308 is an ovcjjeactjon to oil and gas lease sale 78 in Cook Inlet,
in which DNR did such apoorjob of complying with existing law, considering
public input, and balancing interests that the court rightly took the department
to task. The auswer is not to change the law so that DNR can do what it wants
"more efficiently,” but for it to obey the law and recognize that there are indeed
some activities that arc not always compatible in the same places. | am certaiily
not opposed to all oil and gas development and did not object to leasing adjacent
to my own fishing locations, but only an idiot can think that oil rigs can coexist
witli drift fishing in the very tight fishing corridor along the Kenai Peninsula.

Rather than "fixing" a perceived problem, SB 308 seems to rac to invite further
litigation. It also will only add to the deep cynicism of so many Alaskans who
already feel extreme frustration when their testimony and concerns are ignored
by those in state agencies who have already decided their "best interests." The
provisions in the bill that provide for increased notification are a sham when the
overall intent is to limit public participation.

A particular concern in the bill, despite changes made in Senate Finance, is the
phasing provisions. | urge you to consider the federal coastal zone management
requirements; you will see that what is currently in SB 308 related to phasing is
at odds with the federal model and limits rather thaji continues project review.

Sincerely,

Nancy Lord



TESTIMONY TO HOUSE JUDICIARY COMMITTEE
CS SR3QB (FIN) am

at least have an agreed list of issues that should be addressed at some
time in the process, — “g" list —

There are no standards set for non-oil & gas disposals - in our working
group jargon there are no “sideboards” for non-oil & gas.

Concerns of commercial fishing groups vary from area to area but they
CERTAINLY include non-oil & gas in all areas of the state:

-in S.E. - timber, mining, water rights

-In PWS, CI, Kodiak - oil, timber, perhaps mining

-In Bristol Bay - mining, Oil

-In N. Ak. - mining, timber, oll

There has been much public concern expressed over this issue AMD, there is
NO public understanding of how non-oil & gas disposals would progress
under this legislation.

Which gives DNR directors incredible discretion to establish the ground
rules for disposals.

WE THINK:
* Non-oil & gas disposals should be deleted from this legislation until
appropriate sideboards are developed far each type of disposal - i.e.

mining, timber, water, etc.

* The second major concern identified early on is the unprecedented
discretion granted DNR directors to establish the scope of
administrative review and limit the review at his discretion to discrete

“phases” of a project.

This great discretion granted DNR directors is a two edged sword.
Depending on the inclinations of any given administration, this
discretion could just as well be used to prevent development as it could
be used to initiate development without considering issues and concerns
raised by the public.

* SB308 would allow DNR to treat the initial disposal of the state's
resources as “paper transaction” where a property right may be granted
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TESTIMONY TO HOUSE JUDICIARY COMMITTEE
CS SB308 (FIN) am

a lessee without any consideration of even reasonably foreseeable
offocts.

* Phasing, as permitted by SB308 puts tine public at risk in 4 ways:
1) Granting of property rights may be given prior to consideration of

public comment

2) Public must follow individual tracts through the entire development
process and comment at each phase.

3) When public comment finally does become relevant, if the state
decides it should limit or cancel a project, the public is in a buy

back situation.

4} The recent addition of Section 4 which drastically limits the
public's standing to appeal or ask for reconsideration.
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WALTERJ HCKH, GOVERNOR

[?2\H I3 _ PLEASEREPLY TO:
J a 1081 WESTATH AVENUE. SUITE200
ANCHORAGE. Al ASKA G9501-1054

DEPARTMENT OF LAW Al L

OFFICE OF THEATTORNEY GENERAL © TSRS Surre 400
FAIRBANKS, ALASKA 99701-4679
PHONE: 907)451-2811

April 27, 1994 P (S0ao1 284

O PO BOX 110300-DIMOND COURTHOUSE
JUNEAU. ALASKA 99811-

. L. PHONE: 590?4653600
The Honorable Gail Phillips FAX 907)465-6735
House Majority Leader
Room 216

State Capitol
Juneau, AK 99801-1182

Re: CSSB 308(FIN) -
Best interest findings

Dear Representative Phillips:

There has been confusion regarding the meaning of "or"™ on
page 7, line 20 of CSSB 308 (FIN) am, and some people have suggested

that the "or" be replaced with an "and.™ If this was done, the facts
that would have to be considered and discussed in the best interest
finding would be severely limited. The result would be the exact

opposite effect of what the people who are suggesting this amendment
intend.

The use of "or"™ requires the director to discuss first, facts
that are known and "material to 1issues that were raised during the
period allowed for receipt of public comment™ AND second, facts that
are known and material to the matters listed in subparagraph B (page 7,
line 22 through page 8, line 21). (The entire shaded area in the
diagram labeled "OR"; attached.) If the "or™ 1is changed to an "and,"
the director would only have to discuss the facts that are known 1if
they are BOTH "material to issues that were raised during the period
allowed for receipt of public comment™ AND material to the matters
listed in subparagraph B (page 7, line 22 through page 8, line 21).
(The shaded area in the diagram labeled "AND"; attached.) Thus, the
result of changing the "or™ to an "and"™ 1is to severely limit the facts
that the director would have to discuss iIn the best interest finding
for oil and gas lease sales.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By: /] *
Mary Ann Lundquist
Assistant Attorney General

MAL: tg
Attachment






April 19, 1994 SENT BY TELEFAX

Representative Bill Williams,
Chair, House Resources Committee
State Capitol, Room #128

Juneau, AK. 99801-1182

SUBJECT: CSSB310(RES)
UCIDA POSITION: Opposed

Dear Representative Williams,

United Cook Inlet Drift Association (UCIDA) represents the 585 salmon
drift permit holders in Upper Cook Inlet. Some 350 permit holders are
current members of our association. UCIDA is also active at the state and
federal levels as a member of the Executive Committee of United
Fishermen of Alaska (UFA).

UCIDA would like to inform you of our strong opposition to CS SB310
(RES). This legislation constitutes little more than a give away of our
timber resources for short term gain at the expense of other uses and
users of our renewable resources.

Section 2: Exempts sales under 500,000 board feet from the current
public review process which requires that a sale be on the Timber
Sale Schedule for two years.

Section 3. Authorizes Forest Management Agreements (FMA). This
allows the Commissioner the authority to circumvent the public
process and determine that timber harvesting is the best use of the
state's forest resources. Other uses will bo sacrificed to short

term profits for operators. More specific concerns with FMA are as
follows:



Rep. Bill Williams
April 19, 1994
Page 2 of 3

- No legislature has adequately funded reforestation or
implementation of the Forest Practices Act.

- DNR decides where and what size FMA’s will be.

* Public comment occurs only altar FMA bids are received.

- There Is no provision that the state not lose funds (Please see
enclosed GuQM._ EdiLQ.dal, Peninsula Clarion, 4/19/94). FMA's
clearly can create a 9tate subsidized Industry not supported by the
public.

- Contrary to the claim of many sponsors, FMA's can N.QX guarantee
local Industry. There is no longer a primary processing law In
Alaska. The holder of a FMA is free to sell timber to the highest
bidder.

Section 4 (¢)(3): Requires, for state and municipal forest lands, that
they be administered for the expanalon (emphasis ours) of harvest
activities. This can only be at the expense of other non-extractive
uses. At the very lea9t, without definitions of "business, activities;
and life styles that are dependent upon or derived from forest
resources" this amendment will create endless litigation and is ripe
for abuse.

Section 5: Much a9 Section 4, creates a defacto preference for
harvest activities, the new language of this section clearly tries to
establish a preference for "development of commercial forest land,"
while merely "perpetuating personal, commercial, and other
beneficial uses".

Section 6: This section allows the Commissioner to restrict the
public uses of land and resources in order to carry out the "resource
giveaway" proposed In preceding Sections. Further, "forest growth
at a high level of productivity" and "the interests of private
landowners” are mandated to be taken into account. However, these
interests may at times be inconsistent with other public uses.

| would appreciate it if a copy of our comments could be distributed to
the rest of the House Resources Committee members.



Rop. Bill Williams
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In conclusion, UCIDA requests that you not support this attack
public process and uses other than timber harvests.

gln”nrolu

Thao Matthews
Administrative Assistant

OC Representative Phillips
Representative Davis
Representative Navarre
Senator Little
Senator Salo
Commissioner Carl Rosier, ADF&G
Alaska Environmental Lobby, Inc.
Alaska Outdoor Council
Alaska Sportfishing Association
United Fishermen of Alaska



UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 * Kenal, Alaska 99611 « 0389
(907) 283-3600 « FAX (907) 283-3306

February 22, 1994 SENT BY TELEFAX

Senator Mike Miller
Senate Resource Committee

%

SUBJECT: SB 308

UCIDA Position: Strongly Oppose

Dear Senator Miller,

United Cook Inlet Drift Association (UCIDA) represents the 585 salmon
drift permit holders in Upper Cook Inlet. Some 350 permit holders are
current members of our association. UCIDA is also active at the state and
federal levels as a member of the Executive Committee of United
Fishermen of Alaska (UFA).

SB308 turns "public interest findings"” Into "Industry Interest
findings".

SB308 represents a radical change in public policy that affects
all "land" disposals - oil & gas, timber and mining.

SB308 is fiscally irresponsible.

There are many revisions or amendments that may be proposed to ‘fine
tune” this legislation - (l.e. remove the proposed changes that would have
the scope limited to fish and wildlife species and their habitats within
the lease sale area » pg. 4 @ 15-16). However, nothing can ‘fine tune" the
goal of this legislation, i.e. to turn the lease sale process into a mere
“paper transaction™ and thereby taking away power from local
governments and the public and giving it to the state bureaucracy.



Senator Miller
February 22, 1994
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DNR directors (ol & gas, timber, mining) will simply state that no one
may even buy a given lease, it is SPECULATIVE to assume that
development will occur. Therefore, at the lease sale stage, even if there
are reasonably foreseeable effects if development occurs (either fiscal
effects or environmental effects or conflicts with existing users/uses),
DNR will not have to address™and resolve those issues in the state’s beat
interest p‘ the finding 'stage".

DNR’s desire to establish multi-phase development projects is fiscally
irresponsible because once a lease is granted the lessee has a property
interest. “The State cannot deprive a lessee of the reasonable use of the
leasehold Interest. Finding at 126, Appendix D, Sample Lease at para.
9(f), 11 AAC 83.158. The revocation of a lease or the deprivation of the
reasonable use of a lessee's property, would result in the State having to
pay just compensation to the lessee. Therefore, once it Issues the lease,
the State is under tremendous pressureto let the lessee go forward with

its exploration and extraction." (Superior CourtJudge Cranston, Case No.
3KN-93-1174 CI, pages 4-5)

In conclusion, UCIDA opposes S8308 because It does not provide for the
resolution of reasonably foreseeable effects at the lease stage, it
deprives local governments and the public of meaningful Input, and it is
fiscally irresponsible. We respectfully request that the Senate Resource
Committee not pass out this legislation. Further, should DNR require more
staff, we also respectfully suggest that your committee might urge the
legislature to provide more funding so that the existing lease process
proceed in the public’s "best Interest".

We would appreciate it if you would provide all committee members a
copy of our comments.

Theo Matthews
Administrative Assistant



Senator Miller

February 22, 1994
Page 3 of 3

CC  Governor Hickel
Heuse Resource Committee
Senator Little
Senator Salo
Representative Davis
Representative Navarre™
Representative Phillips



February 23, 1994 SENT BY TELEFAX

Senator Steve Frank
Senator Drue Pearce N
Co-chairs, Senate Finance Committee

SUBJECT: CSSB 308 (RES)
UCIDA Position: Strongly Oppose
Dear Senators Frank and Pearce,

United Cook Inlet Drift Association (UCIDA) represents the 585 salmon
drift permit holders in Upper Cook Inlet. Some 350 permit holders are
current members of our association. UCIDA is also active at the state and
federal levels as a member of the Executive Committee of United
Fishermen of Alaska (UFA).

CSSB 308 (RES) turns "public interest findings™ into "industry
Interest findings".

CSSB (RES) 308 represents a radical change in public policy -
even reasonably foreseeable effects of certain typos of
developement will not be addressed at the lease stage.

CSSB308 (RES) is fiscally Irresponsible. This bill
institutionalizes lease "buy backs"

There are many revisions or amendments that may be proposed to ‘fine
tune" this legislation ¢ (i.e. remove the proposed changes that wouid have
the scope limited to fish and wildlife species and their habitats within
the lease sale area * pg. 4 @ 15-16). However, nothing can "fine
tune” the goal of this legislation, i.e. to turn the lease sale
process Into a mere "paper transaction”. This will take away the



Senators Frank and Pearce
February 23, 1994
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ability of local governments and the public to participate In the
development of mitagatlon measures and terms to resolve 'reasonably
foreseeable effects" at the le”se sale stage as is provided for by current
law.

Under CSSB 308(RES) the decision to commit the state to
Initiating exploration and to potential fiscal liability for "buy
backs" is vested In the state bureaucracy. DNR directors (oil &
gas, timber, mining) will simply state that no one may even buy a given
lease and that it Is SPECULATIVE to assume that development will occur.
Therefore, at the lease sale stage, even if there are reasonably
foreseeable effects which would result if certain types of development
occur (either fiscal effects, environmental effects or conflicts with
existing users/uses), DNR will not have to address and resolve those
issues in the state's best Interest at the lease "stage". For example, it is
reasonably foreseeable that a fixed production platform in the middle of
the Kenai River or in the intensively used marine waters of the Central
District of Cook Inlet or the Copper River Fiats will not be physically
compatible with existing sport, personal use and/or commercial usee.
With this legislation, these obvious conflicts would not be resolved -
even if they could be - in the state’s best interest at the lease stage and
the state would be subject to future buy backs demands.

DNR’s desire to establish multi-phase development projects and
to re-write the language for single phase projects is fiscally

irresponsible because once a lease Is granted the lessee has a
property interest:

"The State cannot deprive a lessee of the reasonable use of the
leasehold interest. Slit ( Cook Inlet Sale 78) Finding at 126, Appendix D,
Sample Lease at para. 9(f), 11 AAC 83.158. The revocation of a lease
or the deprivation of the reasonable use of a lessee’s property,
would result In ths State having to pay Just compensation to the
lessee. Therefore, once It issues the lease, the State is under



tremendous pressure to let the lessee go forward with its exploration and
extraction."

Superior Court Judge Cranston, Case No. 3KN-93-1174 CI, pages 4-5

It is clear that by not addressing reasonably foreseeable effects at the
lease stage and by retaining full authority to disallow activities which
cannot be made consistent with the ACMP or which are later found not to
be in the state’s best interest, CSSB 308 (RES) will allow the state
buracracy to commit the state to making "just compensation”™ to
the lessee- i.e. full or partial buy backs.

UCIDA opposes CSSB 308 (RES) as written because at the lease stage if
does not provide for the resolution of reasonably foreseeable effects, it
deprives local governments and the public of meaningful input, and it Is

fiscally irresponsible. We respectfully request that the Senate Finance
Committee not pass out this legislation as written.

Further, should DNR require more staff, we also respectfully suggest that
your committee might urge the legislature to provide more funding so that
the existing lease process can proceed in the state’s "best interest".

Finally, we respectfully submit that, at a minimum:

1) The existing statutes and regulations dealing with single phase
projects should be left in place. Lease sale receipts could continue to go
to the general fund.

2) An amendment should be crafted that places lease sale receipts
for multiphase projects into escrow accounts. This would prevent the
state from falling into the federal dilemma associated with the Bristol
Bay leases - i.e. no money for buy backs that can be accessed without
cutting back on other federal programs.

3) An amendment should be crafted that exempts the state from
liability for any costs Incurred by the leasee for exploration, design, eto.
after the lease is granted.

4) it is not clear if the ‘Just compensation” referenced by Judge
Cranston above would include compensation for lost income from a
project that is commercially viable but that the state decides is not in
its best interest to allow to proceed. This very serious Issue needs to be
researched. If the state could be liable, an amendment needs to be crafted
that exempts the state from such liability.

5) Timber and mining disposals should be removed from all versions
of S3 308.



6) Since the rules are changing in mid-stream, an amendment should
be crafted that:

a) Exempts ol and gas leases that are currently undergoing
best interest and/or consistency findings, or

b) have been remanded to the state by the courts for further
best interest and/or consistency review.

7) SB 308 as amended and if it passes cut of this committee should
be referred to the Senate Judiciary Committee. Issues of "just
compensation”, potential state liability for buy backs, conformity with
the Federal Coastal Plan, issues of constitutionality, and confusion
concerning how this legislation will mesh with the administration’s
"large block™ leasing legislation have already been raised in the very
limited opportunity the public has had to comment.

UCIDA appreciates this opportunity to comment and would appreciate It if
you would provide all committee members a copy of our comments.

Sincerely,

Theo Matthews
Administrative Assistant

Senators Frank and Pearce
February 23, 1994
Page 4 of 4

CC Governor Hickel UFA

House Resource Committee
House Oil & Gas Committee

Senate Judiciary Committee ADF&G
Senator Little ADEC
Senator Sale Attorney General
Representative Davis Cook Inlet RCAC

Representative Navarre
Representative Phillips



February 24,1994 SENT BY TELEFAX

Senator Jalmar Kerttula N
Senate Finance Committee

SUBJECT: CSSB 308 (RES)

Dear Senator Kerttula,

This morning | testified in behalf of United Cook Inlet Drift Association
(UCIDA) to the Senate Finance Committee in opposition to CSSB 308 (RES).
You asked me why UCIDA oppossed Lease Sale 78 and | replied that in fact
UCIDA had never oppossed the lease sale and went on to explain the
position we had taken. You then requested that | send you a written
version of my comments. Fortunately the testimony was being taped and |
have transcribed my comments which follow:

Question bv Senator Kerttula: | have a question that is tangential to the
testimony which covers the legislation proposed before us. What were the

specifics? Why did the drift net association oppose the lease sale? Just
ABC.

My response: Madam Chairman, Mr. Kerttula. The drift association did not
oppose the lease sale. We asked for a mitagatlon term to be put Ip!? the
sale document that said permanent production platforms would not be
allowed in front of the tanker docks or in the Intensively used waters
south of Kasilof. We had no objections to directional drilling (from shore),
capping a well and piping it to shore. We did not object to the lease (sale)
and we had concerns on some .... about 25% of the tracts in the lease
(sale).

We very much appreciate your willingness to take the time to address the
serious public policy Issues raised by the introduction of SB 308. As



supplemental information | have taken the liberty to include the following:
1) UCIDA request for reconsideration of Final Finding. Nov.8, 1993.

2) Letter to UCIDA from ADF&G apologizing for its "oversight" in not
addressing "conflicts with commercial fishing activities in our comments
on Lease Sale 78”, Nov. 2, 1994.

3) Letter to DO&G from the Capt. of the Port, Western Alaska
expressing his concern that with respect to TRACTS 20 & 21 " in addition
to our navigational concerns, development of these tracts would increase
the potential for significant pollution incidents resulting from
vessel/platform alllsions "(collisions). Nov. 22,1993.

4) A map of the Lease Sale tracts.

Once again we appreciate your interest. If you feel it is appropriate,
please feel free to share our comments and documents with the other
members of the Finance Committee.

Sincerely,

Theo Matthews
Administrative Assistant



UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 * Kenal, Alaska 99611 - 0389
(907) 283-3600 ¢ FAX (907) 283-3306

November 8, 1993 SENT BY TELEFAX

HARD COPY TO FOLLOW
Mr. James Eason

Director, Div. Oil & Gas, DNR"
P.O. Box 107034
Anchorage, AK 99510-0734

SUBJECT: Request for reconsideration of Final Finding. Oil & Gas Lease
Sale 78, Cook Inlet

Dear Mr. Eason,

United Cook inlet Drift Association (UCIDA) represents the 585 salmon
drift permit holders in Upper Cook Inlet. Some 350 permit holders are
current members of our association. UCIDA !s also active at the state and
federal levels as a member of the Executive Committee of United
Fishermen of Alaska (UFA). UCIDA would like to request that Div. Oil &
Gas (DQ&G) reconsider its Final Finding for Oil and Gas Lease Sale 78 and:

Delete the marina-Dortlons of Tracts 20 and 21 and the marine portions of
all tracts south of the Kasilof River £LEL insert a stipulation that the
marine portions of these tracts must be accessed by directional drilling
from shore. UCIDA would like to cite both AS.38.05.035 and

6AAC 80.130(c)(1):

AS.38.05.035(f) stipulates that "if the director determines in a written
finding that the purchase of a lease of the land would interfere with
public use by residents of the area, the director may condition the
purchase or lease to mitigate the adverse effects on the public use or
may reject the application tar the preference right".

6AAC 80.130 stipulates '"offshore areas must be managed as a
fisheries conservation zone so as to maintain and enhance the state's
sport, commercial and subsistence fishery."



Mr. James Eason
November 8, 1993
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Based on the above statute and regulation, and other considerations, UCIDA
feels that the Final Finding is deficient and should be reconsidered
because it does not "make available to the public a written finding that
sets out the facts and applicable law upon which the determination that
the sale, lease, or other disposal will best serve the interests of the state
was based™ as required by AS 38.05.035(e).

UCIDA submits the following new or additional information for your
consideration:

1) At its Nov. 2, 1993 regular meeting, the Kenai Peninsula Borough
Assembly passed a motion by a supra majority requesting DO&G to
reconsider its Final .Finding, and delete all remaining tracts south of the
Kasilof River. Although Mayor Gilman vetoed the action based on his
perception of a fiawed public process, DO&G should be aware that the
request for reconsideration was made by six of the nine Assembly
members. (Please see enclosed Peninsula Clarion article, Nov. 5, 1993).

2) The comments submitted by ADF&G failed to cite the intense public use
in the tracts south of the Kasilof River. No written analysis of a best
interest finding is made to justify a finding of “best interest” in light

of this intense public use. (Please see enclosed letter to UCIDA from
ADF&G, Nov. 2, 1993).

3) With respect to Tracts 20 and 21, no analysis of use by the commercial
drift and setnet fleets is given and no mention of conflicts with oil and
gas tanker traffic in the area is made.

4) The Final Finding ignores the additional risks associated with “near
shore" leases in Ccok Inlet.

While the Final-Finding notes many possible adverse Impacts to fish
(e.g. Final Finding, p.43), DO&G states that "with the Mitigation
Measures required herein and with the many controls which are imposed
on pians of operations, the likelihood of significant adverse impacts on
fish and their habitats is considered to be minimal”. (Final Finding.



Mr. James Eason
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p.43). DO&G also notes that Stipulation 2 advisesthe lessees of the
requirement of an oil discharge contingency plan.

UCIQA ffttlfi that neither of these adequately me6t mthme [mbfiS.tJmn.terest,
standard for these near.shoreJeases for the following reasons:

A)

B)

C)

Much of these tracts lie inside the 10 fathom line and thus fall into
a Zone 3 designation where the use of dispersants isgenerally not
recommended. No analysis is found in the Final Finding.

Burning of oil in these near shore areas would present a health risk

to the area's population which is generally located along the
coastline. No analysis is found in the Final Finding.

Mechanical clean-up would be problematic, if not impossible, for a
spill which occurred during the period of time when the set nets
were in the water.  No analysisis found in the Final Finding

An oil spill inside the east ripduring the flood tide or with on-shore
wind conditions can be expected to move rapidly on-shore. It is
doubtful if any response would be timely.

Our experience with both the Gl&cier Bay and Exxon Valdez spills has
taught us that the rips of Cook Inlet collect and hold ail in much the
same manner that they collect and hold debris. The near shore tidal
flow is NOT parallel to the beach. Rather, the flow is generally
north and east on the flood and south and west on the ebb. Spills
originating inside the rip under the conditions noted above, can be
expected to move rapidly on-shore. No analysis is found in the ELoal
Hading

The only clean-up organization that couid possibly respond In a
relatively short time frameto a near shore spill is CISPRI.
Membership in CISPRI is not required by any state or federal
regulation.  Further, liability concerns continue to cause delays In
response by CISPRI even after the passage of HB 140 which limited
their liability to acts of "gross negligence”. (See the results of the
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recent USCG spill drill in Anchorage - contact: Capt. Miller, USCG,
Anchorage. * where the simulated response was delayed due to a
"lack of contract."). UCIDA feels that the concerns expressed in the
Final Finding over effective response and clean-up (p. 58) are very
valid in general and In the near shore spili scenario in particular. No

analysis of delayedjesponse times due to contract disputes is given
in the Final Finding

5) The analysis of the Nikiski and Drift River offshore facilities is
superficial and, in the case of Drift River, misleading.

No mention is made of the difficult docking procedures at Nikiski, the
lack of escort vessels, and the fact that the Drift River dock is built

15° to the current. (See Renort on Safety of Navigation and OH Spill
C&QIiflflifinffliJ?1aQ.S, Capt.J.T. Dixon, Feb. 1992)

The Drift River offshore tacility’9 safety record is noted as "generally
good” (p. 56) and past small spills are noted. DO&G further cites the
Alaska Oil Spill Commission as stating "while contingency plans and
oil spill recovery equipment have failed for large oil spills, the vast
majority of oil spills are small spills. For these more frequent oll
spills, contingency plans and oil spill cleanup equipment have the
capacity to perform satisfactorily.” (Finding, p. 58)

The Dec. 1990 spill at Drift River is correctly reported at
approximately 630 gal. (Eiodioa, p. 56). However, the Final Finding does
not report that the ol pumps were not operating when the oil lines
broke free. Had the pumps been operational, a large spill would
probab'v have resulted and no cleanup would have been likely.

Finally, the Final,Finding has no analysis of the impacts of small spills
on the drift fleet. The quantity of ol from with the Glacier Bav or
Exxon Valdez oil spills that was found in Cook Inlet would be
considered "small" by most standards. However, the drift fleet saw

major disruptions to its fishery in the case of the Glacier Bay spill and
a total closure as a result of the Exxon Valdez spill.
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In conclusion, based on the information above, UCIDA requests the Div. of
Oil & Gas reconsider its Final.. Finding for Lease Sale 78 and delete the

marina aaxiiooa f tracts 20 and 21 and the mai-ine.. portions of the
remaining tracts south of the Kasilof River.

Theo Matthews
Administrative Assistant

CC. Governor Walter Hickel
Charlie Cole, Attorney General
Commissioner Carl Rosier, ADF&G
Commissioner Harry Noah, DNR
Senator Suzanne Little
Senator Judy Saio
Representative Gary Davis
Representative Mike Navarre
Representative Gail Phillips
Mayer Don Gilman
Mrs. Betty Glick, KPB Assembly Pres.

Kenai Peninsula Fisherman's Aesoc.
UFA

Trustees for Alaska
Green Peace

Kachemak Bay Conservation Society



WALTER L. HICKEL, GOVERNOR

DEPART3IEMT OF FISH AID GAIME 13 BASERERRY ROAD wotwaw
PHONE &9075 344-054!
HABITAT AND RESTORATION DIVISION FAX (ROD 349-1723

November 2, 1993

Mr. Thao Matthews
Administrative Assistant
United Cook Inlet Drift Assn.
Post Office Box 389 N
Kenai, Alaska 99611-0389

Dear Mr. Matthews:

You asked the Alaska Department of Fish and Gama (ADR&G) to explain
why we did not address conflicts with commercial fishing activities
iIn our comments on Lease Sale 78. The simple answer iIs that it was
an overaight. The Habitat and Restoration Division was not aware
that a large percentage of commercial drift netting has been
restricted to a fairly narrow three-mile corridor on the east side
of the inlet. This was an internal communication problem and |
take fTull responsibility for 1t. If we would have been aware of
this at the time we were writing our comments, we would have asked
the Alaska Department of Natural Resources for surface entry
restrictions for oil and gas development within this comparatively
restricted area and/or seasonal rustrictions on exploration
activities to avoid conflicts with commercial fishing activities.

At this point the ADF&G will attempt to deal with potential
conflicts during the development and review of plans of operation
if there 1is interest In exploring or developing this area aa the
result of Lease Sale 78. We will make every effort to assure that
any project plans are consistent with 6 AAC 80.130(c)(1), which
states that offshore areas must be managed as a Tisheries
conservation zone.

Sincerely,

_isky
Regional supervisor
Region 11

Habitat and Restoration Division

CC: 7. Rue

C. Slater
D. McKay
K. Tarbox

K. Florey



US Deportment

of Transportation
United State* _
Coast Guard Captain of the Port 310 L Street
U.S. Coast Guard Suite 100
Marine Safety Office Anchorage, AK
99501-1946
16705/DNR

22 November 1993

Director, Division of Oil £ Gas
Alaska Department of Natural Resources
P.0. Box 107034

Anchorage, Alaska 995107734

Dear Mr. Eason;

I have reviewed the proposed final tract map offerings on
Oil and Gaa lease sale 78 for Cook Inlet, Alaska. 1 have concerns
with the potential congestion that may develop in tracts 20 and
21 restricting the safe navigation of large vessels. Both areas
are transitted by tank vassals and barges” approaching the Nikiski
Waterfront Facilities. These include oil (Crude and Product),
LNG, Anhydrous Ammonia, and Bulk Urea vessels.

As you are well aware, tha area is marked with shoals
further constraining the manuaverability of most large vessels.
Any additional obstructions would only add to this already
congested area, iIn addition to our navigational concerns,
development of these tracts would increase the potential for

significant pollution incidents resulting from vessel/platform
alllsions.

I would request that you take these issues under careful
consideration prior to any lease sales In tracts 20 and 21. 1if
you would like to discuss these concerns further please contact
me at 271-6700. 1 appreciate your review of our concerns.

Max R. Miller Jr.

Captain, U.S. Coast Guard
Captain of the Port
Western Alaska
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 « Konai, Alaska 89611 « 0389
(907) 283-3600 * FAX (907) 283-3306

Theo Matthews Testimony
Senate Finance Committee « SB 308, March 2,1994

Good morning Mr. Chairman, members of the Committee. My name is Theo
Matthews. | am speaking today as Administrative Assistant of the United
Cook Inlet Drift Association (UCIDA). We represent the commercial drift

fishermen in Cook Inlet. | am also on the UFA Habitat Committee and
Executive Committee of UFA.

UCIDA opposes CS for SB 308

We have submitted written comments on this bill, which | hope you have in
your packot so | won’t go too far Into them. But | do want to stress that
what is being overlooked is the heart and core of this bill. What every
legislator must consider is when your constituents' comments
will be relevant to the decisions that DNR makes

As stated by DNR, this bill allows for public comment and it requires a
response by DNR to those comments. However, by allowing directors the
disoretion to limit the scope of best Interest and consistency findings e
please see Sec.1 (e)(1)(C) and Sec. 3 (a)(1) - to discrete phases of a

project, your constituents comments and concerns will often if

not always be Irrelevant to to decision to initiate a disposal of
the state’s resources.

This initial disposal has been noted by the courts to confer a property
right to the lessee. This will commit the state to buy backs if it later
decides that the disposal is not in the state's best interest or if the state
later imposes restrictions that deprive a lessee of the reasonable use of
the leasehold Interest ( please see Qflfflr on Motion to Stay» Lease Sale 78,
p.4-5). As noted by Judge Cranston, "ones it issues the lease, the State is

under tremendous pressure to let the lessee go forward with its
exploration and extraction.” ( id., p.S)

In addition, the public will be required to follow a series of partial



findings in the hope that at some point its concerns will finally be
relevant to a particular phase of a project. Finally, it should also be noted
that whereas the public can address concerns that are generally applicable
to a set of similarily situated tracts at the lease stage, afterwards the
public must address the same issues “tract by tract". The additional time
commitment and costs to the public only complicates the public process
and generally will bias the process against the public's Interests.

So the Issue In - when are your constituent's comments going to
be relevant? Under this *legislation they will not be relevant to

the Issue of whether or not a lease Is issued by the state
bureaucracy.

| would like to briefly address Mr. Eason's letter that he submitted to the
Finance Committee on Feb. 28, 1994 and to which he addressed some
comments this morning. On the last page, the letter states that “against
the backdrop of 35 years of compatible usage, the Superior Court chose to
accept allegations of conflicts, to disregard the facts and to adopt those
purely speculative conflicts as a basis for enjoining Sale 78". To support
his assertions Mr. Eason cites as "facts" that there are four tracts under
lease in the area and that four exploratory wells have been drilled In those
offshore tracts. These facta are not contested, but they simply
are not germane to the isausl There have been no conflicts In the
past because there are no platforms In these areas.

We have never opposed leasing , per say, in Cook Inlet even in the infamous
corridor areas cited by Mr. Eason. What we have said ¢ and what the
Superior Court found In DNR's Finding on Sale 78 - is that a permanent
production platform will present conflicts. And we asked for a mitigation
measure that made it known to the lessee that they would notbe able to
put a permanent platform In certain areas.

As | mentioned in our written comments dated Feb. 23, 1994, there are
many amendments that could be made but nothing will resolve the issue of
your constituents' comments being irrelevant to the initial decision to

dispose of the state's resources .But | will offer a few amendments just
to show some problems.

On page 2 at line 3, "and subject to the directed discretion”, should be

deleted. It Is astounding to me that the Commissioner has authority but it
Is at the disoretlon of the Director.



At line 9, DNR has said consistently that they don't want to have to
speculate too far. And we generally agree with that. But the words, "May
address only" means that they don't even have to address all reasonable
foreseeable affects, just the ones they choose. It should read, "Shall
address reasonably foreseeable".

Down in paragraph “C", line 23, we sort of agree that there may be
instances where you should phase a project because some facts simply can
not be known or foreseen ahead of time. However, you need to look at all
known facts prior to making fiiat phasing decision. In other words, taka
care of what you can reasonably foresee at the lease stage, Then make a
finding that, given all known facts and what can be reasonably foreseen,
the project Is probably in the state's best interest and that it will b®
necessary to phase parts of the project.

This legislation, as written, simply gives the Department the discretion
to decide to phase, to lock out even the known and relevant facts like it
attempted to do in Sale 78 in Cook Inlet. If the state decides to phase it
should make a preliminary best Interest finding, a probable best Interest
finding, discuss all the things and resolve all the things that are known,
and then start down the phased road.

On page 3, line 10 it says, "before a public hearing, if held". Well, we

would submit that rris""besttor your constlruems”ttralways'lrave-a-pubtfc-------

hearing. We applaud the current practice of DNR to issue preliminary best
interest findings. This allows the the public to comment and for DNR to
refine those findings. But there is no regulation requiring a preliminary
finding, So we would like to see, and as | say, DNR has been doing this and
we applaud It, additional language that requires a preliminary finding,

that requires a public hearing In the area, and the deletion of the language,
"before a public hearing, if held”.

On page 4, here again we see a long listof things that look reasonable to
consider. But at lines 13 and 14 it talks about things that are withinthe
scope of the administrative review established by the Director. So this
long liat of things won't necessarily be considered if it is not within the
scope of the phase at the discretion of the Director. At line 15, "or"
should be ohanged to "and" or some other wording found to make it oletr
that the isuues found under B(D)*(xl) will always be considered.

On page 4 at lines 21, "within the lease sale area” should be changed baok



to what it is now, "in the area". It just simply is nonsense to think that
you only have to look at a specific sale tracts and not the land or water
next to them. There Is a "reasonable" limit as to how far you should be
required to go down the road. However, | think that when you say, "in the
area”, what that really means is what is reasonably foreseeable. If you
put a massive mine at the head waters of the Yukon River, for example, it
is certainly reasonably foreseeable that you could have affecta hundreds
of miles downstream. So that should be considered "in the area”.

Section 3 on page 5, we feel should be deleted altogether. The consistency
review process, as mentloned”y the gentleman from the Mat-Su Borough
Development District in opposing this legislation, can cut both ways - 13
pro- or anti- development. Whsn you give this much discretion to the
Department and any number of directors aoross the state you are going to
have more problems than you have under the current language.

| would like to point out how the public'3 comments, your constituents'
comments, are not going to be relevant to consistency determinations
under this legislation. Section 3 allows the state agency making the
review to conduct a consistency review for a particular phase of a
project, As with best interest findings, once again comments, even
comments about reasonably foreseeable Issues, will not be germane If

they do not address the relevant “phase" of a project. You see the same
problem at line 15, page 8.

Thank you Mr. Chairman. | would suggest that if DNR really wants to work
on “clarification" language, commercial fishermen and It sounds like the
coastal communities are willing to help, But this kind of massive stroke
to lock out the public at the leasing stage is not acceptable and no amount

of clarification can resolve this fundamental flaw with this legislation..
Thank you.

Sincerely,

Theo Matthews
Administrative Assistant



March 10, 1994
Sent by telefax

Representative Bill Williams,
Chairman Hou9e Resources Committee
State Capitol, Room #128

Juneau, AK. 99801-1182

Dear Representative Williams,

On February 28, 1994, | was fortunate enough to have an opportunity to
testify orally on HB 474 Dbefore the House Special Committee on Oil &
Gas. That testimony was transcribed and submitted to your committee on

March 4. | have since taken the opportunity to clarify my remarks and add
some additional comments.

| would appreciate it if copies of ~my—revised testimony could
distributed to eaoh of the Committee members. Thank you for your
consideration.

Sincerely

Theo Matthews
Administrative Assistant
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 « Kenai. Alaska 90811 - 0389
(907) 283-3600 « FAX (907) 283-3306

Matthew# February 28,1994 Testimony On HB474
To The House Oil & Gaa Committee

Thank you Mr. Chairman. My name is Theo Matthews. | am speaking tonight
a9 the Administrative Assistant of United Cook Inlet Drift Association

(UCIDA). | am also a memblr of UFA and serv# on the UFA Habitat and
Executive Committees.

Both UCIDA and UFA oppose HB474. | was encouraged by the
comments from AOGA tonight where it was stated that they simply did not
feel that DNR should have to engage in endless speculation. | don't think
anyone has argued against the fact that there should be some certainty In
th# scope of things that need to be considered - this is only fair to the
courts and to DNR. One should not have to speculate out to the ends of the
earth. However, that is not the driving force behind this legislation
which, as written, would allow "directors" the discretion to deem most If
not all public comments and concerns "speculative" in best interest and
consistency findings at the initial disposal pna3e of any project.

The driving force behind this legislation Is found on page 2, lines 24-27.
The issue here is phasing and best Interest findings, and what that does to
the relevancy of public comment and to the public and state coffers. The
attempt to limit what Is relevant to a DNR decision to grant a property
right to a leasee at the leasing stage is not acceptable. This legislation
will not even permit DNR to consider the most nonspeculative of issues
that can be seeri down the road. The same thing is found In the section
dealing with consistency findings, section 46 on page 5. Again, at lIts
discretion, DNR may limit consistency review to a particular stage. The
problem with this bill Is DNR's ability to limit the scope of bast interest
findings and consistency reviews - this is bad public policy.

There was nothing speculative about the Issues we raised in Cook Inlet
with respect to Lease Sale 78. We made It very clear that a stationary
production platform In certain waters in Cook Inlet would be totally
Incompatible with existing uses when considering physical and safety
conflicts. We made this claim with respect to two areas of Cook Inlet
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included in Lease Sale 78:

1) Tracts 20 and 21 which are located in front of the oil tanker
docks in North Kenai. It is pretty obvious you don't want a
stationary platform there.

2) We also made this claim with respect to the near shore waters
south of Kasilof.
There is nothing speculative about the conflict that would be created by
locating platforms in either of these areas.

UCIDA requested that DNR include a mitigation measure in the Lease that

was fair to the lessee and the public. The suggested mitigation measure
would have advised the lessee interested in purchasing leases in these
BftillfiUlai-infllinfl. JKfllaia thai permanent production platforms would not
be allowed. UCIDA also suggested that other kinds of access would have
been acceptable. These Included directional drilling, tapping a well and
piping it to shore. We did not oppose the lease sale itself. There were
many other traots In northern waters, along the west side of Cook Inlet
and onshore where no additional mitagatlon measures were proposed.

DNR'c response was that we were asking them to engage In
speculation by considering the conflicts that would arise if a
permanent production platform were to bo put In these areas.We
found this comment less than genuine after 35 years of offshore

platforms being the onlV-~*roduotlott-methad- ueed-In-the-meffn#
waters of Cook Inletl

The public, in every possible forum, let DNR know that there were
conflicts. Different elements of the public had different concerns. For
example:

- there were many land owners who stated they had not been
notified and did not want drilling on their property. DNR stated that, by
law, a bond would hav6 to be posted if an agreement could not be reached
with a land owner but that drilling could, nevertheless, occur. DNR also
stated that the bond would not cover a neighbor'3 damages.

- Cook Inlet Regional Citizen's Advisory Council opposed the entire
sale, all tracts In marine waters and onshore because no environmental
monitoring program has been established In Cook Inlet.

- The Kenal Peninsula Borough Assembly opposed all traots, land and
marine, south of Kasilof.

 Commercial fishermen opposed only the marine portions of traots
that were located in front of the tanker docks and south of Kasilof. As you
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can see, there were many different elements of the public that had varied
concerns. But commercial fishermen did not oppose this sale.

| would like to conclude, Mr. Chairman, by noting that the court In the
Lease Sale 78 case wee not arbitrary and did not engage In far
flung speoulatlon. The court noted DNR’s own Finding where the
fisheries were identified and It was stated that exploration and
development of the sale area could adversely affect human uses of the
area and its resources if aocess to hunting, fishing, or trapping were
restricted by industry's operations occurring at the same time and place
as harvest activities. Those”were DNR's own findings. Judge Cranston
concluded that DNR's failure to address and resolve specific conflicts as
to proposed use Imperilled the consistency findings. That is exactly what
we told DNR throughout the public hearings. We expressed our conviction
that conflicts would definitely arise if platforms wero placed in certain
tracts. We need to resolve these issues at the lease stage and. in the

state's best interest.

Thank you Mr. Chairman.

Sincerely,

Theo, Matthews

Administrative—Assistant-
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 « Kenal, Alaska 99611 - 0389
(907) 283-3600 « FAX (907) 283-3306

March 4, 1994

Representative BUl Williams,
Chairman House Resources Committee
State Capitol, Room #128

Juneau, AK. 99801-1182

Dear Representative Williams,

On February 28, 1994, | was fortunate enough to have an opportunity to
testify on HB 474 before the House Special Committee on Oil & Gas. That
testimony has besn transcribed and | respectfully submit the enclosed
written copy.

| would appreciate it If copies of my testimony could be distributed to
each of the Committee members as possible; ThanK~you for your
consideration.

Sincerely,

T h o Cil Pi'll)

Theo Matthews
Administrative Assistant



UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 * Kenal, Alaska 99611 - 0389
(907) 283-3600 ¢ FAX (907) 283-3306

Theo Matthews February 28,1994 Testimony On HB474
To The House Oil & G&a Committee

Thank you Mr. Chairman. My name is Theo Matthews. | am speaking tonight
as the Administrative Assistant of United Cook inlet Drift Association
(UCIDA). | am also a member of UFA and serve on the UFA Habitat and
Executive Committees.

Both UCIDA and UFA oppose HB474. | was encouraged by the comments
from AOGA tonight. | don't think anyone has argued that it is not fair to
the couits and to DNR. There should be some certainty in the scope of
things that need to be considered. One should not have to speculate nut to

the ends of the earth. However, that is not the driving force behind this
legislation.

The driving force behind this legislation is found on page 2. lines 24-27.
The issue here is phasing, and what that does to the public and the state's
coffers. The attempt to limit what Is relevant to a DNR decision at the

stage is just the leasa process. This legislation will not even
permit DNR to consider the most nonspeculatfve of~imies~dowrHhe-readr-
I'he same thing is found in the consistency findings, section 46 on page 5.
Again, at its discretion, DNR may limit consistency review to a particular
stage. The problem with this bill is DNR's ability to limit the consistency
review and that is also why it is bad public policy.

There was nothing nonspeculatlve about our issues in Cook Inlet. We made
it very clear that a stationary production platform In certain waters in
Cook Inlet was totally incompatible with existing uses when considering
physical and safety conflicts. We made this claim with two Cook Inlet
areas included in Leasa Sale 73:
1) The tracts in front of the oil tanker docks in North Kenai. It Is
pretty obvious you don’t want a stationary platform there.
2) We also made this olaim with respect to the near shore waters
south of Kasilof.
There Is nothing speculative about the conflict that would be created by
locating platforms in either of these areas.
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DNR’s response to UCIDA's concerns was they didn't even know for sure if
a platform would be located In those areas. UCIDA requested DNR Include
a mitigation measure In the Lease thai was fair to the lessee. The
suggested mitigation measure would have advised the lessee interested in
purchasing the lease that platforms would not be allowed in those
particular marine tracts. UCIDA also suggested other kinds of aocess
that would have been acceptable. These included directional drilling,
tapping a well, and piping it to shore. We did not oppose the lease sale

itself. There are many other tracts in the northern waters and along on
the west side of Cook Inlet. x

The public, in every possible forum, let DNR know that there were
conflicts. And different elements of the public had different conflicts.
For example, there were many land owners who stated they had not been
notified. They acknowledged that, by law, a bond would have to be posted
if an agreement could not be reached on a drilling arrangement, but that
the bond would not cover a neighbor’'s Interests. Cook Inlet Regional
Citizen's Advisory Counoll opposed the entire sale, all tracts in marine
waters, Including the Northern District tracts, because there Is no
environmental monitoring program. The Kenai Peninsula Borough Assembly
opposed all tracts, land and marine, south of Kasilof, Commercial
fishermen opposed only those portions of the marine tracts that were
located In front of the tanker docks and those south of Kasilof. As you can
see, there were many different eiemems~of*the public that-had varted-
concerns. But the commercial fishermen did not oppose this sale.

| would like to conclude, Mr. Chairman, by noting that the court In this
case was not arbitrary. The court noted DNR’s finding where the fisheries
were identified and it was stated that exploration and development of the
sale area could adversely affect human uses of the area and its resources
if access to hunting, fishing, or trapping were restricted by industry's
operations occurring at the same time and place as harvest activities.
Those were DNR's own findings. Judge Cranston concluded that DNR'9
failure to address and resolve specific conflicts as to proposed use
imperilled the consistency findings. That is exactly what we told DNR
throughout the public hearings. We expressed our conviction that
conflicts would definitely arise if platforms were placed In certain

tracts. We need to resolve these Issues at the lease stage &Qd. In the
state's best Interest. Thank you Mr. Chairman.
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 ¢ Kenai, Alaska 99811 - 0389
(907) 283-3600 ¢ FAX (907) 283-3306

April 19, 1994 SENT BY TELEFAX

Senator Suzanne Little
State Capitol - Room #7
Juneau, AK. 99801-1182

SUBJECT: CS SB308 Finance Version X" and Amendments which were
offered on the Senate floor, April 15, 1994.

Dear Senator Little,

UCIDA would like to express its appreciation for your efforts last Friday
to delay consideration of a new version of SB308 X" in order that the
public have time to review last minute amendments offered by Senator
P6arce. You correctly stated that very few of the working group members,
other coastal districts or other concerned interest groups had had any
opportunity to review the proposed amendments.

UCIDA feels that the proposed Ilegislation, Version “X" of
SB308, even with the amendments offered last Friday, is Indeed
even more detrimental to the public process than the original
version of this leglsktlon Introduced in the Resource
Committee for the following reasons;

- Concerns over non-oil and gas disposals under Title 38 have not been
addressed by this legislation. The Director, at his discretion, may
dispose of these interests.

- The phasing of oil and gas disposals at the discretion of the Director at

lease sale stage under Title 38 and Title 46 remains fiscally
irresponsible and makes a mockery of the "public process".

- The addition of new limitations on the public's standing to file an appeal
in administrative matters makes this legislation worse from the public
policy point of view than the original version introduced In Senate
Finance.



Senator Little
April 19, 1994
Page 2 of 4

As you are aware, from the vary first introduction of this legislation
UCIDA and other commercial fishing groups have put forward concerns
that have not been addressed by any version of the bill, including version
"X" or the proposed amendments. These major concerns include:

A) Non-oil and gas disposals of the state’'s Interests under Title
38 such as timber, mining, and water rights simply have not
been treated appropriately In this legislation. This legislation,
even with the proposed amendments, allows the state bureaucracy to
dispose of these non-oil and gas resources at the discretion of
directors. To date these concerns have been mentioned often but
absolutely not addressed at any time in any version of this legislation.
We find this totally unacceptable.

B) With respect to oil and gas disposals, this legislation, even with the
proposed amendments, still does not address our fundamental concern
that the Initial disposal of the state’s interest and, therefore, the
granting of a property right to the lessee is left to the discretion of
DNR directors. Indeed, Section 8 in the Findings continues to state,
"the speculation concerning future development activities that will be
subject to Independent permitting requirements is not necessary at the
time a decision is made to dispose of state land or an interest in state
land."

Public concerns and conflicts with other usee will not be
germane to the decision to dispose of the state’'s resource#.

Section 2(e) (1)(C) of wversion “X” still contains the
discretion of the director to limit the scope of
administrative review “solely to a discreet phase of the
project”. Under this scenario, as we saw with Lease Sale 78,
even ‘"reasonably foreseeable, significant effects" will not
be addressed and reaalvVQcL prior to the decision to dispose of
the state's Interests. This Is poor public policy, fiscally

Irresponsible and not acceptable to UCIDA.



Senator Little
April 19, 1994
Page 3 of 4

C) Section 3 is the final original concern voiced by commercial fishing
organizations. Section 8 of this legislation would amend AS 48.40 to
state under (b)(1) that the Department "may, in its discretion, limit the
consistency review to that particular phase-. The attempt by DNR to
phase consistency determinations Is not acceptable under the current
proposed language.

It Is our contention that no amount of language added
thereafter, In Section 8, mitigates in any way the language
found in (b)(1).

It Is simply not in the state’s best interest to allow directors to limit
consistency reviews under Title 46 and/or bestinterest findings under
Title 38 to particular phases.

In addition to our original major concerns, the recent addition
of Section 4 In versions of SB308 has indeed compounded our
concern with the overall legislation. There are essentially two
parts to Section 4;

1) Section 4(h) essentially allows the Director to dispose of the state’s
Interests without considering the location and size of the ultimate use
of the project or the economic feasibility of the ultimate development.
It is our contention that, with these two provisions, very little is left
for the Director to base any best Interest finding upon. Indeed, the very
factors that must be considered for oil and gas disposals under AS
38.05.035(g) become meaningless in terms of the decision to make the
Initial disposal. The "best interest finding", once again, is made a
"paper transaction" with this language.

2) Section 4(i) drastically limits the ability of the public to appeal a
decision. We feel this is a reversal of the current Issue of "standing"
as viewed by the Alaska Supreme Court. Section 4 should be deleted In
Its entirety.



phase oil and gas lease sales, that same guidance is not provided for
phasing of other types of disposals (timber, mining etc.) We support the
development of specific standards, against which each Director will
examine the decision to phase disposals. Without such standards there is
no assurance that important local and public concerns will be met.

Phasing under Title 46 (ACMP)

SB 308 states that the phasing of projects for ACMP consistency
review is to be based on facts pertaining to the use or activity "for which the
consistency determination is sought” and which are "material” to the
consistency determination. There is no definition of what issues are
"material" and that word does not appear elsewhere in the ACMP. The
addition of this undefined language could result in litigation on the specific
meaning of the word "material.” Some municipalities, coastal districts,
fishing groups and environmental groups are concerned that this language
leaves too much discretion in the administrative agency to limit review by
deeming certain facts or issues as not "material." These groups have
recommended that the word "material" be deleted.

There has also been a recommendation that the language "use or
activity for which the consistency determination is sought" be reexamined.
The language, as written, implies that only effects of the particular phase will
be examined, and this approach to phasing does not appear to conform with
the federal model for how the review of phased projects in the coastal zone
should be conducted. The original language of the bill which addressed
review of the entire "project” was deleted without consultation of the
working group.

. Standing to Request Reconsideration/Appeal

The issue of standing is one that significantly affects public
paiticipation under this legislation. DNR has altered the requirements for
how the public must participate, in order to later be able to challenge a DNR
action in court. DNR has stated that the intent of this legislation is to provide
that any person who has submitted written or oral comments during the
comment period will be allowed to request reconsideration. There is
confusion in the bill as to whether the commenting person may raise any
Issue that has been identified during the public comment period, or whether



the person will be limited to those issues that he or she personally raised.
Many coastal districts and fishing groups have expressed support for the
concept that a commenting person may raise any issue that was raised
during the administrative review, by any person. This ensures that the
commenters will be able to draw on the comments of other public agencies
and private individuals, in seeking reconsideration of DNR's decision.

There has been a further suggestion that the SB 308 requirement that
a person may only appeal/request reconsideration if he is "affected by the
decision” be deleted from the bill. The current language would result in a
limitation on the public's right to seek administrative or judicial review and
does not comport with the existing Alaska law on standing as established by
the state Supreme Court.

* Clarification of "Economic Feasibility"

Section 4 of the bill states that the director may not be required to
speculate about the "economic feasibility" of ultimate development. That
provision has been questioned by the SB 308 Working Group and others
because "economic feasibility” is not defined, and has implications for
disposals that affect coastal districts. It has been suggested that the bill
would be improved by the addition of clarifying language stating that the
best interest finding shall consider the potential economic benefits and
potential economic detriments to the state from a disposal, and that a
definition of "economic feasibility" be provided.

Changing the words "may address only" to "shall address"

The language in Section 2 states that the scope of review and finding
of the Director "may address only" reasonably foreseeable significant
effects. The "se of the word "may" means that the director is not obligated
to address i .-.se effects. The addition of the word "may ...only" implies that
there is no ability to look further if, in the Director's discretion, there are other
effects that should be analyzed. It also results in the conferring of discretion
on the Director as to whether or not to address reasonably foreseeable
significant effects. Itis suggested that the language be changed to read:
"The Director shall, at a minimum, address reasonably foreseeable
significant effects " This will result in a mandatory requirement to consider



"reasonably foreseeable significant effects” and will allow the flexibility to the
Director io consider other effects.

Conclusion

As coastal districts who are committed to developing the best public
policy through consensus, we have been highly successful in the past in
developing legislation which has passed both houses without significant
opposition. SB 238 (this session) and HB 99 (last session) are two
examples of how divergent interests can come together to successfully
resolve such issues. We are committed to this same process for SB 308, a
bill which significantly affects local governments and coastal districts, as well
as other interests. We request that the House Judiciary Committee give us
the opportunity to resolve these remaining issues, so that this legislation may
be as broadly supported as our past efforts. Without a consensus, the result
will be a bill which is divisive and generates controversy in the communities
of Alaska.

Respectully submitted,

Kodiak Island Borough

North Slope Borough

Northwest Arctic Borough

Bering Straits Coastal Resource Service Area

Bristol Bay Coastal Resource Service Area

Cenaliuriit Coastal Resource Service Area

* Due to abbreviated schedule for this bill, and the geographic distance of the signatories, we were unable

to provide the actual signatures for this letter. Signatures will be provided at a later time.

cc: Hon. Governor Walter Hickel



BERING STRAITS COASTAL, RESOURCE SERVICE AREA BOARD

p.o.1Bux 10
UoalakJ”ef,:Alaska 99684
(907)674-3072

26 April 1994

The Honorable Members of
the House Judiciary Com m ittee

Room 120
State Capitol (MS 3 100)

Juneau, AK 99001-1162
Dear Members of the House Judiciary Com m ittee:

Subiject: Senate Bill 308

The Bering Straits CRSA Is concerned about the delegation of the powers
of the Com missioner of Natural Resources down to the Director Level pub-
severely dilute the powers of the Com m issioner

lic em ployees. This w ill

fn th8 area land end resource disposal.

This Bill also attem pts to |Ilim it the citizens (of the State of Alaska)
standing end the citizens ability for meaningful com ment unless the Di-

rector agre88 w ith the citizens.

This Bill places too much discretion to m id-level civil servants. When the
regular citizen Is not fully recognized and his or her concerns are dis-
missed as unimportant and Irrelevant, the citizen |Is forced to go to the

Judicial Branch of Government.
We recommend that you keep the Com m issioner of Naturol Resources fully
responsible for his departm ent and continue the historic practice of

m eaningful citizen participation In the adm inistrative procedures of the

state of Alaska.
Sincerely,

BERING STRAITS CRSA BOARD

Frances Ann Degnan, Chair

CC: BSCRSABoand

Sfeistwref, WM, Dlowd*, Bovi* MWc*. Tdfcr, “Nome Wat”", King ultad, Whkt Matsufe, Odortu,



KETCHIKAN GATEWAY BOROUGH
Department of Planning and Community Development
344 Front Street
Ketchikan, AK 99901
228-6610

Representative William K. Williams 19 April 1994
State Capitol
Juneau, AK 99801-1182

Dear Representative Williams,

Thank you for meeting me last Thursday to discuss SB 3u8. My concerns are
highlighted below, based on ""Version X", the last one available to me when I left Juneau.

Section 1 (8): "'speculation concerning future development activities that will be subject to
independent permitting requirements is not necessary at the time a decision is made to
dispose state land or and interest in state land;""

Section 1 (10): "conducting phased coastal zone consistency determinations is appropriate
in those instances where there is insufficient information to determine the consistency of
a proposed development project from planning to completion;™

As the Coastal District Cooruinator, my concern is information not be intentionally
withheld in early phases. There are numerous cases where complete information
is lacking, may be hypothetical at best, etc. Early phases should not be held
hostage until all details axe confirmed, since projects might evolve over years.

Section 2 (eXIXO(iii): ""the depertment conditions its approval to ensure that any
additional uses or activities proposed for that or any later phase of the project will serve
the best interests of the state;"

This is important for two reasons. An applicant must not be mislead to believe the
whole project will automatically be approved, resulting in extensive investments
that may later be removed or ignored. It is also critical that projects not be broken
into such minute pieces that approval is denied in a "'single agency" review.

Section 2 (eX5-6), Section 3 (g) amendments:

These statements relate almost exclusively to gas and oil leases, which appears to
be the main emphasis of the entire document. However, since Section 1 clearly
indicates the scope of the bill is much larger, many coastal district coordinators feel
it is important that the effects of the bill on coastal zone management be clarified.
A bill satisfying the concerns for oil and gas leases may be more appropriate, with
coastal zone amendments next spring.

Section 6 <g)(1-2): ""This section establishes the requirements for notice given by the
department for the following actions: (1) classification or reclassification of state land...and
the closing of land to mineral leasing...; (2) zoning of land under applicable law;"



Section 8 "New Section 46.40.094 Consistency Determinations for Phased Uses and
Activities (b): ""When a use or activity is authorized or developed in discrete phases and
each phase will require decisions relating to a permit, leace, or authorization for that
particular phase, the agency responsible for the consistent determination for the
particular phase (1) may, in its discretion, limit the consistency review to that particular
phase if, but only if, (A) the agency or another state agency must carry out a subsequent
consistency review and make a consistency determination before a later phase may
proceed; and (B) the agency responsible conditions its consistency determination for that
phase on a requirement that a use or activity authorized in a subsequent phase be
consistent with the Alaska coastal management program; and (2) shall, when the
consistency review is limited under (1) of this subsection, conduct the consistency review
for that particular phase and make the consistency determination based on ...(C) the
reasonably foreseeable, significant effects of the use or activity proposed for that phase,

(emphasis added)

District concerns with SB 308 have revolved primarily around this issue. | feel the
last sentence should delete the last three words (in bold). Two potential scenarios
arise. Theoretically, ""phasing™ could mean a series of single agency reviews rather
than a coordinated effort by DGC. If the Ketchikan district were opposed to a
planned activity, a single agency review (which does require and, frequently, does
not include district comments) couM result in approval of the entire project.
Conversely, a proposal favored by the local district, could be denied a consistency
determination and permits by a single agency, without the benefit of local district
involvement. Until Thursday morning, | believed coastal district were always
notified of activities occurring in the coastal zone. DNR, ADF&G, and DEC all
stated it is not their practice to notify coastal district contacts. This bill would
allow large projects to be split into segments (phases) suitable for single agency
reviews only.

Although the Coastal Zone program is federally mandated, | feel its success lies in
the ability of the local government and citizens to become personally involved in projects
that are located in their city/town/area. This bill provides an way to eliminate local input
and for the state to determine the fate of projects, in which the local resid nts may be
intricately involved. Regardless, if the main emphasis for this bill is oil and gas leasing,
about which I know little, a more comprehensive evaluation of the long-term implications
IS needed.

I apologize for the delay in responding to your request for additional input. It was
a pleasure to see you in Juneau and to be introduced to your colleagues in the House.
Please contact me if you have any questions or wish to discuss this matter further. Best
wishes for a speedy and enjoyable remainder of the Legislative session.

Sincerely,

Melanie B. Fullman
Associate Planner - Projects



Regional Citizens'Advisory Council I 750 W. 2nd Ave,, Suite 100 | AncSouge, Alaska 99501-2168 / (907)277-7722 | FAX(907) 277-4523
"Citizens promoting environmentally safe operation of the Alyeska terminal and associated tankers."

April 26,1994

Honorable Members of the House Judiciary Committee
Room 120

State Capitol (MS 3100)

Juneau, Alaska 99801-1182

Re: Senate Bill 308
Dear Honorable Members of the House Judiciary Committee:

The Prince William Sound Regional Citizens' Advisory Council ("RCAC") has 18
members representing municipalities, commercial fishing groups, Alaska Native interests
and environmental and business organizations. RCAC's mission is "citizens promoting
the environmentally safe operation of the Alyeska terminal and associated tankers."
RCAC is a named review participant in Lhe Alaska Coastal Management Program
(ACMP) review of oil discharge prevention and contingency plans ("C-Plans™.)
Therefore, RCAC has an interest in any legislation which affects the ACMP, or which
could impact the analysis of oil spills by state agencies. Senate Bill (SB) 308 has
implications which significantly change how projects can be reviewed under the ACMP,
and will affect the process by which the Alaska Department of Natural Resources (DNR)
evaluates the potential impacts of oil spills under DNR’s oil and gas leasing program,

RCAC supports the concept of a working group to address the problems which SB 308
raises. The working group that was initiated by the coastal districts early in the session
to address SB 308 remedied some of the technical problems which original versions of
the bill raised, however, fundamental problems with SB 308 still remain to be
addressed. RCAC is concerned that the abbreviated process which the House is giving
this legislation will not allow for the resolution of these few remaining issues and will
result in a bill which increases the possibility that projects will receive a piecemeal
review under the ACMP, and will generate more litigation. At the conclusion of the
Senate Finance Committee work on this bill, representatives of the coastal districts
highlighted several remaining issues, which could be addressed by the House of
Representatives. The significant issues that the coastal districts, fishing groups and
others have identified as requiring resolution when this legislation is considered by the
House are identified below.

2.7 Legislative Pagel



Issues Remaining to be Resolved
Phasing under Title 46 (ACMP)

SB 308 states that the phasing of projects for ACMP consistency review is to be based
on facts pertaining to the use or activity "for which the consistency determination is
sought™ and which is "material” to the consistency determination. There is no definition
of what issues are "material” and that word does not appear elsewhere in the ACMP.
The addition of this undefined language could result in litigation on the specific
meaning of the word "material.” Some municipalities, coastal districts, fishing groups
and environmental groups are concerned that this language leaves too much discretion
in the administrative agency to limit review by deeming certain facts or issues as not
"material." These groups have recommended that the word "material” be deleted.

There has also been a recommendation that the language "use or activity for which the
consistency determination is sought” be deleted. The language, as written, implies that
only effects of the particular phase will be examined, and this approach to phasing does
not conform to the federal model for how the review of phased projects in the coastal
zone should be conducted. The original language of the bill which addressed review of
the entire "project" was deleted at DNR's suggestion, and without consultation of the
working group.

Sending to Request Reconsideration/Appeal

The issue of standing is one that significantly affects public participation under this
legislation. DNR has altered the requirements for how the public must participate, in
oider to later be able to challenge a DNR aciion in court. DNR has stated that the intent
of this legislation is to provide that any person who has submitted written or oral
comments during the comment period will be allowed to request reconsideration. There
is confusion in the bill as to whether the commenting person may raise any issue that
has been identified during the public comment period, or whether the person will be
limited to those issues that he or she personally raised. Many coastal districts and
fishing groups have expressed support for the concept that d commenting person may
raise any issue that was raised during the administrative review, by any person. This
ensures that the commenters will be able to draw on the comments of other public
agencies and private individuals, in seek*ng reconsideration of DNR's decision.

There has been a further suggestion that the SB 308 requirement that a person may only
appeal/request reconsideration if he is "affected by the decision” be deleted from the
bill. This language would result in a limitation on the public's right to seek administrative
or judicial review and does not comport with the existing Alaska law on standing as
established by the state Supreme Court.
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Clarification of "'Eoonamic Feasibility'

Section 4 of the bill states that the director may not be required to speculate about the
"economic feasibility" of ultimate development That provision has been questioned by
the SB 308 Working Group and others because "economic feasibility" is not defined,
and has implications for disposals that affect coastal districts. In discussions with D N R it
was suggested that this phrase be directed toward the economic feasibility of the
applicant's ultimate development project. It has been suggested that the bill would be
improved by the addition of clarifying language stating that the best interest finding
shall consider the potential economic benefits and potential economic detriments to the

state from a disposal, and that a definition of "econom ic feasibility" be provided.

Changing the words "may address only"” to "shall address”

The language in Section 2 states that the scope of review and finding of the Director
"may address only"” reasonably foreseeable significant effects. The use of the word
"may" means that the director is not obligated to address those effects. The addition o f
the word "may ...only" implies that there is no ability to look further if, in the Director's
discretion, there are other effects that should be analyzed. It also results in the
conferring of discretion on the Director as to whether or not to address reasonably
foreseeable significant effects. It is suggested that the language be changed to read:
"The Director shall address reasonably foreseeable significant effects " This will result
in a mandatory requirement to consider "reasonably foreseeable significant effects” and

will allow the flexibility to the Director to consider other effects.

Phasing of all land disposals under Title 38

Throughout the review of SB 308, coastal districts have identified a fundamental
problem with this legislation that arises under Title 38, which proposes to allow phasing
for ah land disposals. W hile the provisions of section 38.05.035(g) afford the necessary
guidance to DNR to phase oil and gas lease sales, that same guidance is not provided for
phasing of other types of disposals (timber, mining etc.) This is not an issue which
directly affects RCAC, however, given the strong coastal district concerns with this
section, we believe that there needs to be attention given to the districts' request that
specific standards developed, against which the Director will exam ine the decision to
phase other disposals. Without such standards there is no assurance that important

public and environmental concerns will be met.

R C A C has been involved in numerous successful working group efforts involving

A CMP and D EC legislation. M ost notable were the working group efforts to resolve
problem s with petitions to the Coastal Policy Council which resulted in the successful
passage of SB 238 this session, and the wonting group efforts to address the timing of
C-Plan reviews last session (HB 99). Therefore, we believe that the working group
process can achieve results which are acceptable to all parties. S B 308 has the potential
for such resolution, but not without additional working group efforts in consultation

with members of the House of Representatives. W e request that these issues be
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addressed and resolved before SB 308 is passed by the House Judiciary Com m ittee.

Alternatively, the unresolved sections of the bill could be deleted and addressed over
the interim by the working group. Either of these options would ensure that legislatio
intended to clarifv the ACM P process and reduce litigation is not counterproductive.
c.c. Governor Hickel

H .E. Stanley, RCAC, Executive Director
Gary Bader, Citizens’” Group Liaison Manager, Alyeska Pipeline Service
Company

RCAC Directors
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Dr. Georg

s KRFLCflin>KI MTVIBIO I

P 0. Box 841
Homer, Alaska 99603
(907) 235-7C95
Fax (907)235-4230

27 April 1994
Memorandum

To: House Judiciary Committee
Attention: Gail Phillips

Re; House Bill 474, CSSB 308 (fin)

I urge you to NOT pass this bill out of committee, but allow it to die there and instead, form
aworking group to address the proposed legislation as was successfully accomplished with SB 238.
The allowance for a *‘piecemeal* review of land disposal decisions would obviate a complete and
cpen public process, restricting dissemination of potentially important information to the public. Itis
not in the public's best interest to allow a government beaurocrat to have control over what informa-
tion is released in regard to a land disposal decision.

The same concerns are even more relevant for a ccastal community such as Homer, where
the State wishes to dispose of coastal wetlands or offshore lands as in a lease sale, and would have
the authority NOT to release information that the agency proposing the sale thinks might cause
public opposition. VA& saw the attempt at this in lease sale 78, and it appears that this legislation is an
attempt to make the procedures used tn trying to push lease sale 78 through legal. Clearly, those of
us on the lower Kenai Peninsula were adamantly against the way that sale process was bandied, and
would be equally against this bill.

Please ask that a working group be assembled to resolve the issue in the legislative interim
and make your final decision in the next session.



From: NANCY WAINWRIOHT To: House Jrfiowy Comittee  Dote: 4/27/84 Tine: 12:50:%2 Prgc 1

April 27,1994

Honorable Brian Porter

Honorable Members of the House Judiciary Comm. Room 120
State Capitol (MS 3100)

Juneau, Alaska 99801-1182

RE: SB 308

Dear Chairman Porter and Honorable Members
of the House Judiciary Committee:

The undersigned coastal districts request that the Judiciary Committee
not take action on SB 308 until additional language changes are discussed
relative to the item? identified below. We have been involved in the
significant effort that was devoted to a Working Group on SB 308 in the
Senate. We supported the efforts of the Senate Finance committee to
develop a consensus on this bill. Unfortunately, there was not adequate
time in the Senate to resolve the remaining issues. We anticipated having
the opportunity to resolve the remaining issues, in a similar fashion, in the
House, and hope that the Judiciary Committee can help us to do so. We
believe that passage of this legislation, as currently drafted, will leave these
legal and procedural questions unanswered, and will leave the interpretation
of problematic wording to the courts.

We respectfully request that the House Judiciary Committee afford
us the opportunity to address these remaining issues with a continuation of
the previous Working Group. We look forward to working with members of
the House of Representatives or their staff to facilitate the resolution of
these issues.

Remaining Issues in SB 308
. Phasing of all land disposals under Title 38

Throughout the review of SB 308, municipalities and coastal districts
have identified a fundamental problem with this legislation that arises under

Title 38, which proposes to allow phasing for M land disposals. While the
provisions of section 38.05.035(g) afford the necessary guidance to DNR to



Senator Little
April 19, 1994
Page 4 of 4

Finally, UCIDA would Ik© to remark that the failure of the
Senate to adopt the letter of Intent that you submitted Ilaat
Friday makes It clear to ua and ahould make it clear to the
public, that it Is the Intent of this Ilegislation to allow the
disposal of the state's resources without any consideration of

the reasonably foreseeable, significant effects at the initial
disposal stage.

UCIDA appreciates your continuing efforts to maintain the integrity of the
public process and to allow for meaningful input from the public that is
germane to the decision to dispose of the state’s resources.

Theo Matthews
Administrative Assistant

OC Representative  Gail Phillips
Representative Gary Davis
Representative Mike Navarre
Senator Judy Saio
CDRU
Kenai Peninsula Borough
KPFA
Jon Isaacs
Linda Freed
United Fishermen of Alaska
Nancy Walnwright



