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Alaska Environmental Lobby, Snc

P.O. Uox 22151 Juneau, Alaska 99(102

April 16, 1993

Rea{Jresentat\ve Brian Porter
tate Caplto
Juneau, A

Dear Representative Porter,

Thank you for meeting with us today, You were the first Ieg|slator with whom, we have
met in regards to% 8, the Dill limiting nuisance su:ts. | apPreuated yovr points and
arguments. They have helped us rethink’our own understanding of the bifl

In ||ght of that rethinking, | would like to clarify some of my own points and respond to
Some that you raised.

| think that the unda ental and uIHmateI constttunonal Issue in ﬂuesnon here is wgether
estat rou ernﬂ - ennhance one person's pr pertR/ at the expense,.or 0
mlnls testate rmlt a private (I.e. fon- 'lc act|V|tywh|c
Causes an unreasona e |nter erencew die us or enjoyment ofrea erty owne
anothe[( it would constitute. a."taking" and w% Iproba be unconsti Uél ﬂ ne state
may ta eprtvate property,| it com ensatest operty owner, w en It decides that |t
HJ be In the Vleubu:smteresttodo S0, on emnmga rogerty grt e ur oseso
wdmgaroa be such an exam e | would be'surprised 1f die state has the
constitdtional authonty to take property, for private purposes, by simply issuing a permit.

A few comments on the permitting process:
rocess. For mstance if you
j)ap(igrlck up the requ regy

fllp e e o
€ no notice orpublic hearlng an e were, It would

ermit.
gxtremely un%ke?y ang an unreasonable bur%en forany of your neighbors to appear.

2 The criteria by which ana ’ dpant |sd dell ble to receive agermttrarel melude the
acts ons ec ic tPror#)ert ers. Usu gper |t Criteria consider more general ISsues
33 In the leaf burning example, fire sar ty mblentalr(Lalty L.e. Ttwould not

aogﬂm er the quality of the air in your neighbor syar but just your impact on overall air

ualty.

Ipermtt authorizes an activity, |ttr)arely dictates how tha] activity s to be execlited or
erto For msfa Ce, r%/?u could bum leaves on a work gy mo nm and not di ?][tt)tr
one or ou cquld ‘ egves on a Sunda éternoon and smoke 0 t nyourne|g or's

becue. t%] your lear burning Is permitted, it In no way confers orf you theright to
rum your neighbor's dinner.

If, as.SB 178 suggests, ourne| hborsonl recourse were to sue th state fordamages
then in comgens% urne| estae|ss(§)s,|d|zmg ourlea burning an
absolving you o ang esponsi |||tyo being a good neigh o
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STATE OF ALASKA
1993 LEGISLATIVE SESSION
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Title: “An Act relating to civil nuisance actiens: and
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Requestor: Senate Judiciary Committee
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Alaska Environmental Lobby, Inc. Sl e
A P.O. Box 22151 Juneau, Alaska 99B02 Fax: 907-463-3312
wwntnniwi iWKt\f —mbm
April 16, 1993
Re resentatlve Brian Porter
E te Capl £
uneau, A

Dear Representative Poner,
Thank you for meetln%wdh Us today You were the first legislator with whom we have

met in fegard 8, the bill limiting nuisance suits. | dppreciated yoyr points and
argumentgs They have helped usrnhln our own understanang o?theybm P

In light of that rethinking, | woulo like to clarify some of my own points and respond to
some that you raised.

Ith|nk that the undawental and ultimately constitutional, issue in guestion here is Whether
estat throu erng “enhance one ersons roPertR/ at the expense,.or to th
m|n|s 0T an tBF It the state Pﬁrm't rlvae on-punlic act|V|tywh|c
causes an unre%sona e Interference wit thet1 %njoP/mento rea Pro t wne
another, It would constitute a."taking" and would be unconstitut estate
ma t ephvate pro?erty,l it com ensatest r Wner, w enl deC| es that |t
em the v;\)Iubl smterestto oso a 10 erty I the ur oseso

aroad be such an exa woud be su ph ed| estae
const|t tional authonty tota eproperttp Or private purposes, by simply |ssumg aperm|t

A few comments on the permitting process:

L The astrh Jorltyo ger its arel sued Wlthout ang \]

wanttod] eaves in your \(g Ly %? It aP Blckuptherequwe
germn e ? enoP]ubl notice orpublic heating, and It there were, it would be
xtremely unlikely and an unreasonable hurden for any of your neighbors to appear.

2 The criteria b¥ which an aﬁghcant IS udag“ed ell%ble fo receive 4 germlt rareI% |nelude the
acts on eC| F tProrg)erty ders permit criteria cons| ermore eheral 1Ssues
33| the leaf bur l]n example, Flres] t and blentalr ually would not
con|S|t er the quality of the"air In your neig syar utjustyo rlmpacton overall air

quality.

3 A ermlt authorlzes an activity, |ttr)arely dictates how tha activity is to be execyted or
erformed. For mstg Ce, rH)u could bum leaves on a work gy mo nm and not dl ur
yne 0r you c%u ‘ eves .0nasunday a Jternoon and'smo eot ourrwg or's
arbecte. Thou yorea urning Is permitted, It In no way confers or you theright to
ruin your neightor's dinner.

IL as.5B 178 su gests our nehgohbors onl¥ recourse were to sue the state for damages
then in comgens? ly urnag testae|s su£>3|d|zmg P/ourlea buming an
ahsolving you of any responsiBility of being a good neighto

(TFOC(iSS For instance, if you



| ha\fg also talked to sever rIolrz;\]wale,rs who have told gggut&zilttascurrent% Prafted die bill

Wou grotect permin.es uisance surts even hey were violating die terms of
their permits.

The practic |mmlcat|ons to SB %7,8 are immense. The state issues thousands and

thou an%so [ |ts,eacg,gea}r]. IT it were die state and not the permittee, that were
responsinle r_ensurmg lat the peimitted activity were performed In such a way so as to
not create a nuisance, then:

® There would be no incentive for die permittee, to avoid creating a nuisance.

v Thes e\s/J)oﬁentlaplabllltles would be enormous. y

» The state would be forced to write ch restrictive rP(ﬂ)mltS thatanK activity
requiring a permit would hecome a bureaucratic and business nightmare.

Clearly this is a comghcated ISSue. HPwever, on reflection, it seems to me thaf one, SB
118 represents. a substantial erosion [pnvate ropert ngh}s_. Two, that It will cause a
reat increase in. the state mtru?mn Info the private Sector If It must now delmeaﬁ hé)w all
eimitted actjvities are to he Iper ormed, And'airee, that it will relieve any permit holder ot a
great deal of his or her civil responsibilities.

| appreciate your consideration in this matter and thanks again for meeting with us.

QD

Russell Heath
xecutive Director ~ \
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 178
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

This bill repeals and reenacts AS 09.45.230, which permits civil
actions to enjoin or abate a nuisance. The existing statute currently
provides that an action may bebrought by a person whose property is
injuriously affected or whose personal enjoyment islessened Dby a private
nuisance to enjoin or abate the nuisance. This current authority to bring an
action would be narrowed by the bill, which provides that a person may not
bring an action based on a nuisance if the occupation, structure, or act,
including an emission or discharge, that iIs the subject of the action is
authorized under the following circumstances:

(1) a statute or regulation;

(2) a license, permit, or other document 1issued by the state or
federal government, or

(3) a court order or decision.

The state rarely uses this statute to enjoin or abate nuisances,
because other state regulatory authority is usually available for those
activiti- > where the state might be 1involved in abating a nuisance.
Consequei ly, any impact that may occur will be feltby private parties rnd
there will not be a fiscal impact for the Departmentof Law.



Alaska State Legislature

Senate Majority Leader
O.w, Judiciary Committee
Vice Chair, Community &
Regional Affairs

Member, State Affairs Committee

Committee on Committees
Western States Legislative Forestry Task Force

Legislative Council S en atO r R 0] b |n L . Tay|0r

MEMORANDUM

T0: Representative Brian Porter
Chair, House Judiciary Committee

FROM:  Senator Robin Taylor _
Chair, Senate Judiciary Committed

DATE: 20 April 1993

RE: SB 178 Civil Nuisance Actions:
Request for hearing

State Capitol

Juneau. Alaska 99801-1180
19071 *165-3873

Fax: 19071 *165-3923

352 Front Street
Ketchikan. Alaska 99901
(9071 225-8008

Fax: '9071 ?.’5-0713

This .morning Senate Bill. 178 received a referral to the House
Judiciary Committee. ~ With this memorandum | request that a
hearing "be scheduled for this legislation at your earliest convenience.

In addition, background information for the legislation Is attached
under this cover “Includ |n%| a sponsor statement, sectional analysis,

supporting letters to the e

itor of the Sitka Sentinel and the written

testimony” submitted to the Senate JudluarY Comm|tfee PIease note
that the” sectional analysis and sponsor statement refer specifically to

CSSB 178 (JUD).

Thank you_ for your timely response fo this matter. If | can be of any

further “assistance, please ‘do not hesitate to contact my office.

District A:
Hydcr « Ketchik*m ¢ Kuprcanof ¢ Meyers Chuck ¢ Petersburg ¢« Saxman < Sitka « Wrangell



-Sen.it, Majority

chair, Judiciary’ Committee

Alaska State Legislature

Leader

Vice Chair. Community &

Regional Affairs

Member, State Affairs Committee

Committee on Committees

Western States Legislative Forestry Task Force

Legislative Council Senator Robin L. Taylor

SPONSOR STATEMENT

SB 178

Senate Bill No. 178 has been introduced to clarify existing law and to
protect permit holders from being sued for doing conducting those
activities which are authorized by their permit. Senate Bill No. 103
and House Bill No. 167 are bringing Alaska's air quality control
program into compliance with Federal standards. Simultaneously,
mining and manufacturing businesses are developing and are likely
to be permitted dischargers of waste water. Similarly expanding
municipalities are requiring larger power plants, waste water
treatment plants and incinerators. Unfortunately, the likelihood of
private nuisance lawsuits seeking damages against these permitted
activities

Alaska needs to maintain its orderly society. Both the state and local
governments must be able to permit activities or hold permits for
their own activities without the prospect of being sued by every
person who simply opposes the permitted activity.

Senate Bill No. 178 amends Alaska's general nuisance statute to
clarify the standard to be used by courts in determining whether or
not an act or structure is, in fact, a nuisance. The goal is to prevent
lawsuits against permit holders when they are acting within the
limits of their permits. Senate Bill 178 would NOT protect any
permit holder from a nuisance action if the permit holder exceeds or
violates the limits of the permit.

Juneau.

State Capitol
Alaska 99801-1182
1907i -103 3873

Ki.v: '0071465-3922

352 Front Street

Ketchikan. Alaska 99901

(9071 225-8008
m : (9071 222-0713



JUDICIARY COMMITTEE SUBSTITUTE FOR SB178

After the initial introduction of SB 178, there was concem that the
lan uage of the bill as drafted could be Interpreted as interfering
with the ability of the state and local governments to_protect their
citizens from statutonlx identified public nuisances. The committee
substitute hefore you has been drafted to address those concems.
CSSB 178 (JUD) nharrows the scope of the bill and clarifies its intent to
relate to private nuisance actions only.

Sectional Analysis; C.S.8M7-SLLUJ>)
Section 1 OVERVIEW

AS 09.45.230 would be amended by adding two new sections. It
preserves the right of people to. st to abate nuisances and recover
damages. It specifies those activities that would be protected from
such ‘actions, but it preserves the ngiht_of peoPIe to sue to abate
certain public nuisances namelg difapidated rences (AS 03.30.030),
houses Of prostitution 6AS 09.50.170 - AS 09.50.240), outdoor
advertising (AS 19.25.080 - AS. 19.25.180) and junkyards (AS 19.27).
Suits re,gardmg other public nuisances would remain the =
responsibility of government, whether state or local. Nothing in this
section would prévent private persons from suing the responsible
government to compel that government to abate @ public nuisance.

Sec.. 09.45.230(a) authorizes private persons to hring actions to
enjoin or abate a nuisance. 1t also authorizes the award of damages.
This represents no change from current law.

Sec. 09.45.230(h) specifies those actions which would be protected
from nuisance lawsuits, such as those authorized by . statute,
regulation, permit, license or order of an administrative agency, or
the order or decision of a court.

Sec. 09.45.230(c) lists the section numbers of the statutes under
which private parties could still bring actions to abate or enjoin
public nuisances (described in the overview of Section 1)



Section 2 OVERVIEW

Section 2. changes the definition of nuisance, ,b_rmgm? that definition
In line with modern legal concepts. The definition” of what
constitutes a nuisance would become more objective and, therefore,
more consistently applied by  courts.

Present law provides that a nuisance isthat which injuriously affects
a person's property or lessens a person's personal enjoyment of his

property.

Section 2 of the bill would also add a new section to Article 4 of Title
9 that defines. a nuisance as"a substantial and unreasonable .
Interference with the use orenjoyment of real Property, Including
water." The inclusion of "water" as real property IS very |mf)ortant.
It will allow persons to protect private water supplies as well as
ggotreccgs private recreational developments that include water

urces.

Section 3 OVERVIEW

Section 3 would make the amended Sec. 09.45 230 applicable to any
pendmg actions. While Alaska's courts are more likely than not to
agree That the amended Sec. 09.45.230 expresses what the modemn
tlend in nuisance actions Is throughout the country, the ﬁrowsmn for
an immediate effective date (as, thé bill does in Sec. 4) should notify
the courts of the Legislature’s intention that all sections of the bill
will be deemed Alaska's law as of that enactment date. The effective
date will clarify when permitted activities are protected.

Section 4
As noted above, Section 4 provides for an immediate effective date.



Alaska Environmental Lobby, Inc
Phone: 907-463-3366
P.O. Box 221))1 Juneau, Alaska 99802 Fax: 907-463-3312

SB 178/HB 282 CIVIL NUISANCE ACTIONS

SB 178/HB F82 "An Act ReI m%o Civil L\)lmsanceAct ng would rotec thany (mitted
activit rom egal liability for har cau?ed unreasona elnter ere ceW|t neigh ors
grop An ingividual Would not pe allowe I? al recourse If an aﬁtmt |ncud|n noise,
mission or discharge, s authorized by permit, license, stafute, requlation, etc.

The Alaska Environmental Lobby opposes SB 178/HB 282.

* SB 178/HBZ82 Fakes away an |nd|V|dua| Mga entth ight to rotecth|s?rher
P g t% It 1S not fair to preventhzenso aska aving [ac gssto egal actions
g[ g%ern"tte activities Fl? ermen, natlye corporations, landowners an thers
t he allowed to make civil nuisance actions against permitted activities 1ft

Ieglslatlon IS enacted.

*A prlvate Iandowner could not file a civil nuisance action agzalnst a polluter of h|s or her
F Pe ty if te overnment has Eermnted the activity caysin }unon Examples could
cluae pollution from a sewer System or drilling miud pit, or noise from a zoned activity,

such as an animal kennel.

* SB 178/ HB 282 would prevent a nuisance suit against a permitted activity even if the
permit is being violated.

x Staﬁe permits are often negotiated, Variances ar? ften allowed when abusme S |s not I
comP (ﬁ]wnh |t3£erm|t Accordm%? ? Citizens Oversight Counci
on oll aﬁardou substances, the public Is ot surficlently mcluded In the permitting
process and the permitting process often lacks Integrity.

*Th|s Ie%uslatmn appears a|m%d to prevent the one an?l only aﬁtwe rivate nuisance suit jn

aska his suit complains anout ro ert¥damaﬂef rom r1p llution g ‘esna pu 8m|l
which has operated undervanances rom ItS peim orma yyears eastone attorney
connected with the pulp mill is a prominent advocate of SB 178/ H

* SB 178/ HB 282 ha? statewide im I|cat|ons Besides affecting citizens' fundamental
opert r| hts, the bill rFag limit, nullify or affect sta utef re %r ing consu uction wWhout
r on aminated fodd, smoking, abar(} oned venicles, 0bstru t|0ns 0 qav ab
fer, pub g 1 eath nuisances, water, air and land nuisances and more (Legislati eLegal
a|rs

* The qu_lslature has previo é ey H
SB 178/ BZ82 sets a precedent that may allow |t|gants to attac
in the legislature.

* SB 178/ HB 282 may be unc nst|tut|ona| because it dem%s d% ;t)rocess to Propert
owne{s It ma consh Itute a "'fa nq Envate (P oPert ng ts, Dy the stafe ot Alaskd, and
therefore mag Eket e state l1able to private property own costs of injury to their

property caused by a permitted activity.

* It appears that no other state in the U.S. has a similar limitation on civil nuisance actions.

ALASKA O N IIK IOR ft Il fNVIKONMFNI ¢ ALASKA ( HAI'llk* SIfKKA LIUIl « ALASKA IKIfNDS Of till CAWILL
AN* MOKAILI AUDUIION MK I( IV . AKC IIf AUDUIION *>4XTICIV « QIAN AIK fQAUHON + DFNAtI CUI/CNS* COUNCIL
DCNAII CKOI/j'. SUKKACIUM « (UNIAU AUDUIION SOCICIY « JUNIAU GKOUI’, SICKKA CLUII
KAO IIMAS HAY C'ONSCKVAIION « )< It1Y « KfNAI I'ININSUIA AUDUIION SOOf 1Y « KNIK CANOCKS AND KAYAKCKS
KNIK CKOUP, SIfKKA CLUB + KUOIAKk AUDUIION SUCHIY « LYNN <ANAL ( ONSfKVAHUN + NOKIILKN AIASKA LNVIKONMCNIAL CCNICK
I'HINU \UILIAM SOUND CONSIKVAIION ALUANCC « Silk A(ONMKVAIK IN SO* If 1Y « SOU 11ICAST ALASKA * ONSCRVAHON COUNCIL + IONCASS CONSCKVALION S*X’ICIY

e ©

shown great reluctance to interfe Lec\é\gg; ??ﬁé? 0||c|)t|c|) %gﬁ{]s



Alaska State Legislature

House of Representatives

State Capitol
Official Business Juneau, Alaska 99801-1182

(907) 163-3718

House Majority Leader

To: Representative Brian Porter
From: Representative Gail Phillips
Date: April 16, 1993

Re: House BIll 282 cgs m )

Please find attached comments on House Bill 282 that | have
received from Stephen F. Sorensen, | would like to have them
included in the bill file. Thank you.
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HAND-DELIVERED

The Honorable Gail Pliillips
House of Representatives, State of Alaska
Capitol Building, Room 216

Re: Comments on House Bill 282 "5 & H
Dear Representative Phillips:

Thank you for the opportunity of comment on House Bill 282, an act which
would limit the ability of private landowners to bring lawsuits based upon
nuisance. As | explained at the Alaska Miners Association breakfast meeting this
morning, | represent mining companies as well as private landowners, including
one private landowner in Sitka who is suing a quarrying operation on the basis of
nuisance.

This bill, as well as the Senate’s version, SB 178, seeks to redefine "nuisance"
to mean a "substantial and unreasonable interference with the use or enjoyment
of real property, including water." The bill will prohibit lawsuits based upon
nuisance when an activity is conducted pursuant to government (federal, state or
local) license or permit. This would undermine the rights of private property
owners and would eliminate their right to peaceably enjoy their property. As
matter of principle, if one property owner’s activities substantially and
unreasonably interferes with another property owner’s enjoyment of her or his
property, the owner causing the interference should be liable. This is view is
mandated by simple fairness and concept that the legislature ought not be passing
laws favoring the interest of one property owner over another. This bill requires
the people of Alaska to pay for costs that ought to be borne by the person causing
the nuisance, and presumably benefiting from it.

However, the right to use one’s property as one sees fit is not absolute.
When a person’s use of their property substantially and unreasonably reduces the
value or enjoyment of another’s property, claim for nuisance is the appropriate



: Blﬁgh W@Fﬁmherot

Comments on HB 282

remedy and the person causing the harm should be held accountable. Lawsuits
based upon nuisances have been a part of America’s legal system and that of the
Western World for hundreds of years. The primary purpose of lawsuits based
upon nuisance is to protect people from diminished economic value, and loss of
quality of life that results from other landowner’s activities.

The bill would reverse this by placing the burden of a nuisance caused by
private activity, though conducted under a governmental permit or license, on
private property owners who neither caused nor benefitted from the activity.
Persons who suffered economic damage because of such activity, if rendered
unactionable by the HB 282, may have not other recourse. The law of inverse
condemnation is inapplicable, as it applies only where the government has taken
some action, but not where the government’s involvement is only the issuance of
a permit, and the action causing the economic damage is done by a private entity.

The only aspect of HB 282 that is supportable, is changing the definition of
nuisance to "substantial and unreasonable" interference with property rights. This
would raise the threshold of harm required to prevail in a nuisance action and
discourage frivolous actions. | note, however, that there is no evidence that a
nuisance cause of action has been abused to any great degree. But, the potential
for such abuse exists and the new definition adequately addresses this potential
problem.

| have taken this opportunity to provide you with a markup of HB 282 so
that only the definition remains. | offer this for your consideration. The
remainder of the bill is fatally flawed. It would deprive legitimate plaintiffs of an
ancient, and perhaps their only, remedy for certain kinds of economic harm.

Thank you agaLi for this opportunity of provide you with my views of HB

282. If | can be of any other assistance on this matter, or if there are any
questions, please feel free to contact me.

Enc.: Markup of HB 282



Alliance fcr Juneau'’'s Future, Inc.

POSITION OF THE ALLIANCE FOR JUNEAU'S FUTURE ON SB 178

The Alliance for Juneau's Future supports Senate Bill 173
for the following reasons:

If business and industry is to invest time and capital in
Alaska, they need predictable and stable lav/s. As the situation
stands now, Alaska has two potentially conflicting systems
governing land use and pollution: the regulatory system
administered by the executive branch of state government and the
"nuisance" system which is controlled by the judicial system.

While it is far from perfect, the Ie%islature has made a
clear choice that the regulatory system should have primacy. The
legislature should defend the authority of the system it has
established. SB 178 would do just that.

Without the protection of SB 178, Alaska risks having the
regulatory system usurped or superseded by a judicially created
“nuisance’ system. The resulting uncertainty in the lav, wil
sui-ely drive business and industry away from our state.

SB 178 makes another much needed correction to our nuisance
statutes. The traditional standard for nuisance suits developed
throu?h hundreds of gears of the common lav, was that an
interference had to be "substantial and unreasonable." Our
statute, AS 0S'.45.230, has departed from the established standard
and endorsed one that is much more subjective and personal.

Again, the uncertainty of this standard is harmful to a stable
legal environnent

SB 178 will reestablish the traditional common lav; nuisance
standard of a requirement of "substantial and unreasonable"
interference with property.

Uncertainty in the lav;, is harmful to those who would develop
Alaska resources and provide a stable economic future for our
state. But beyond that, it is most harmful to the public's
respect for government. SB 178 takes one small step to the legal
stability we need.

The Alliance for Juneau's Future is an organization of
nts who support reasonable
eau area and throughout Alaska

Executive Director

RO. Box 2-1143 + Juneau, Alaska 99802*1143 + 586-2495 <« FAX586-2494
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OF COMMERCE

POSITION PAPER
Senate Bill 178

The Alaska State Chamber of Commerce has endorsed Senate Bill 178
as necessary to provide a good business climate in Alaska as well
as to enable private citizens, the State of Alaska, and local

government to protect their property from unreasonable intrusions.

Alaska®"s present nuisance law allows a person to sue his neighbor

iT he believes that his "personal enjoyment” of his property 1is
lessened by his neighbor®s activities. This is a very individual

and subjective standard by which to judge the neighbor’s actions.
What may lessen one person®s "personal enjoyment"™ of his or her
property may not bother anyone else. The neighbor should be found
liable only if what he is doing would be a nuisance to nearly
everyone else in the community. In other words, "personal enjoymenti
should be a standard that reflects the entire community.

What Senate Bill No. 178 does is change the standard by which a
nuisance would be judged from "injuriously affected" or "lessened
personal enjoyment"™ to "substantial and unreasonable interference."”
This makes the determination of what constitutes a nuisance a
reflection of how an entire community functions.

Senate Bill No. 178 would also significantly reduce nuisance law
suits brought against businesses and operations complying with
conditions of their respective permits, i.e., air emissions,
water discharges, noise, etc.

The Alaska State Chamber of Commerce believes that Senate Bill 178
strikes that proper balance between private interests, private and
public interests, and creates the level playing field that makes
possible economic development in Alaska and the protection of the
environment.
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TOM FINK,

MAYOR

OFF1CB OF THE MUNICIPAL ATTORNEY

) &PN -& FEDb
April 1, 1993

Senator Robin Taylor
Chair o i
Senate Judiciary Committee
State Capitol

Juneau, Alaska 99801

SUBJECT: SB 172 Regarding Awarding of Attorneys Fees and Costs and
C%V{A A%E'%DS to Effectuate or Vindicate a Public Policy
0 e State

Dear Senator T&ylor:

The Municipality of Anchorage 1s very interested in a bill
addrgss!n% the subject raised In Senate Bill 172, attorneys fees in
public interest litigation. In recent years the Municipality of
Anchorage han incurred expenses relating to "public interest
litigation" in situations where the public interest in avoiding
unnecessarY municipal legal expenses appears to outweigh the public
interest allegedly served by the litigation.

In some situations the Municipality of Anchorage has taken a
position asserting a good faith interpretation of the applicable
statutes and been forced to defend that interpretation in court.
After a successful defense of that interpretation the oPUb“C’
interest _litigant doctrine has been applied to preclude the
Municipality from recovering attorneys fees .in cases relating to
Issues of "public interest” unless the suit is declared frivolous

by the court.

In some other situations the Municipality may defend_a good faith
interpretation of the applicable statutes only to find that that
interpretation, however vreasonable, is different_ than the
|ntergretat|oh utilized by the courts.. Where the opposing parﬁy IS
a "public interest litigant" the Municipality may be required to
pay full attorneys fees regardless of the economic resources of the
"public interest” party.

As the _costs of litigation_increase, this_potential Iiabilit¥ for

defending against any public interest litigation creates a strong

motivation _for %pvernment attorneys to use verY restrictive
€g

Iinterpretatidns of statutes when giving advice to islative or

= A
QTsseas_Aop how iNnn* mM"VO0 so ee *90 'VO



Senator Robin Taylor
April I, 1993
Page 2

executive bodies. Whore the public interest litigant doctrine
creates a financial liability In the event of an¥ challenge to an
executive or legislative decision either in the Torm of attorneys
expenses or liability for attorneys fees to the_ opposing party, and
there is_no possibility for compensation in the event of a
successftul defense of the government®s position, the frankness and
variety of options presented in legal advice offered to legislative
and executive decision makers may be adversely affected.

The Anchorage Municipal Attorn@Y strongly endorses the concept set
out in senate Bill 172. The bill could go even farther and, using
the Federal Equal Access to Justice Aot, 28 JSC &2412, as a
pattern, could protect governmental entities from responsibility
for full attorneys fees where the position of the government or
governmental agency was substantially justified.

Sincerely,

o McVeigh
Municipal Attorney

m\IN\oaig NI/t
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April 13, 1993

Tpe Honorable Robin Ta Iot
The tate Senate, State of Alaska
Capitol Building, Room 30
Juneau, Alaska™ 99801

Re:  Senate Bill 178/House Bill 282

Dear Senator Taylor.

YesterdaK the Senate Judiciary Comm|ttee heard testimony on Senate Bill
178, an act which would |mgtthe ability 0 pr|vate landowners to brt@vp U|t]sbased
UpoN NUISance, Ii)ue {0 a family eme gen 3/ étnabje to testny"at the hearing
A companion Bill, HB 282, has also just béen introduce

Sealaska Corporat|on stron %Y supports some eIements ofthe b||| but stron
opgose(s others, W Lv\eg pota etﬂ appear before the committee to
Seala ?os tion ont ersona 3/ ant fo take this cppapo tum to o

coByo eaaskascomment on Sendte BIll 173 is enclosed, and appiies equa

These b|IIF Would narrow thehd finition of "nuisance” to mean "a substantial
|n éf étnreasonabe Interference th] jﬂ

Water," narrowmg ?lnlila%noo a”nSEL rgent e b|I W(ﬁj cgpe}rtp

|m|nat Uts h|ch are frivolous or brou tmertet}/]to arass Seaaska eleves
tawswt% ase stance are pnywa r%ntep e Interference with pog%rn/
rgnts 15 "su stantlal and unreasonable,” and therefore supports Section 2 of th

The bill also bars lawsuits based on nuisance when an activity is conduct
Bu rsuant to a overnm ntmfscense or permit. SeaIasEa be? % ?g

ethe htso rivate property owners, and tiveSttelr right t
peace yenjoyt eir prot?erty A z%tero principle, eaas[zatbelleves(tJ %

SEALASKA CORPORATION ONE Sealaska Plaza, Suite 400, Juneau, Alaska 99801-1276 Phone (907) 586-1612



Page Two
April 13, 1993

eaceably enjoy their roper amﬂtter of principle, ?ealask believes th

8ne ro %rw novvsngrsdp t|V|tt|e0 suI stantia Eande }J reas nabglnte(r) v%ee PM%h Selno
nce uI !Aey ‘n%e Th|ss P gséyon I ness, an rﬁeheﬁ
att e legis attfres ?t ravor the mterests of gne /gropert owner overt osg
anot e Sealaska, Ee{ ore, strongly 0 gosest emaln e dl%
B 287. | have taken t %er of%neosmé) V\B ﬁo ed rewﬂon atwoul C ange

t
o
5*}?9 efinition as suggested by both bills, bu eletes the negative aspects.” |

this for your con3|derat|on

Thank you for tak|Hg the time to review Sealaska's comments. Ifyou have any
questions, please do not nésitate to call,

Sincerely yours,

Resource Management
RWL/bjw
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SEALASKA CORPORATION

COMMENTS ON SENATE BILL 178
An Act Relating to Civil Nuisance Actions

Th| ro osed legislation seeks to limjt both tt)ubhc and private nghtso action
a ainst act|V|t|est e conducte% ursuant to varioys state or federal statute
regulations, I|censes permits, or ot documents or by court order.

sonatle Toeea o e definiion of nuisance 1o meen. %S”b“at‘t'%t‘”d
U

H a?mmon In current State law AS 09.45.2 J¥ IS that an a%t nm)a lIlJr %
person whose property Is “Injuriously affected or whose personal enjoy ent IS essene

As the largest owner of donvate lands in SoutheastAIaska Sealaska agrees
that the ex%tm (definition 1s too broa an m|ge encouragoe frivolous claims b ased on a
personssu ﬁc ive perce ﬁlont at his or her "enjoymen [protnertwntere?t as been
lessened. gro 0Se anguagewoudadd the reo’unemens tt emtererence e
both substagmg unreason% ?amatt rof policy, de laska e|eves that lawsuits
should not be brought unless the proplem Is substantial, ‘and the interference is
Fnreasonable This narr wefdef ition shoyld ﬁoalonﬂwaytowards reducm% rivol on
awsuits. It strikes a o% balance between the v? t to Use one’s ? erty as one sees fit,
and the right to peaceably enjoy one’s property without undue interference from others.

However, the right to use one’s property a one Sees ft| not absolute. When
one personsHse of property substanhallkl reduces hev eo anot grogert?/ It is
aw%ro riate that the person” who causes the harm should be fia ble ther pfoperty

Lawsuits based upon nuisance have.been recognized in our legal system
hundredso earswuhere ?n v\)oePrsonactlwt IminIs esthegusean ené n? %fanot er's

H{r%er?{ghed ecoR |%S\?a?ue ant”ossot3 qu |tyo|‘J lsf% t(healtsrte%ultgtﬁ nP thﬁ useom

Whep. brought orlergmmate reasons, lawsuits based on, nmsance encourfagn;
the.economi I% efficie tuseo Oh) [)tg/ br¥ orcg %anerson 0 CONS erth |mg (ﬁ IS
actlons on ot ort 1S reason, e ance of S ma eoverbroa In ItS efforts to
m|tsuc |Lgat|? f a nuisance is defined asaﬂ] bstantial and unreasonable Interference,
ten Sealaska be |eves that a nvate art shou ave recourse to the courts t% apate It.
urrent common law pnnm(npe IS 3nt e5|me§ notion o annesgSta at a person

who%ene fits from the use'of property s oul be required to pay for any substantial harm
that use causes to others.



Jus* because the governmenta ency, mdrvrdual 0r compan creatrng the
nuisance does so uno| Lsome tyr[)eo 1govern 8 ermit dogs not assure at Rdrvr ual
ﬁ]rogertey mterestlsw ﬁ]rohec ed. This Bi ﬂt say that the creator of the |ursaﬂce

in com lance wi ermit or even thatt ere rsanet economic bene ttot
actrvrf re rm ort overnment ermrt decisions.do not urtp ft {0 aette otter
Beo srr ts It er on Whose ro erty |s "supstantially an
nr asgna inter e w wou ve eveq %rgate In the Rer}c¥ rﬁermrt
roceeding, an evenr artrcrpate ewoudnot ereeerved ? Athat
re necessary before an ind |vr uasPro perty rights can b |mparre% ee[)ectwo ld he to
0rce.one group of property owners to suosidizé another orwhats ould be borne as a cost
of doing husiness.

Sealaska endorses the concept of elrmrnatrn rrvolorus and unnecessary
||t|gatr?n as impediments to Ieﬂrtrmate activities. C rtﬂrn the defi nrtr nagsu ested in SB
will accomplish that goal In most cases. Ithover %o beyo t] K inating
the centuries-old private P]r Berty interest of abatement of nuisa cest roug the courts: It

sacrifices one |mportant| dividual property rrght Inorder to promote anotfer,

Accordrngly Sealaska Corgoratron su%ports Sec. 2 0f SB 178 to the extent
f) trtwo clar the de trono nuisance” in A.S. 09.45.255. Seataskaoggosest e

anceo the at wou unduiy restrict private property owners from access to the
courts to protect their interests.

Page 2 - Comments on SB 178



Alaska Forest Association, Inc.

111 STEDMAN SUITE 200
KETCHIKAN, ALASKA 99901-6599
Ptions 807-225-6114

WX 907-225-5920

Statement of Support
Senate Bill 178 - Civil Nuisance Suits

The Alaska Forest Association 13 in full support of Senate Bill
178. Under current law, a_business or individual can be sued under
a "nuisance" action even 1T they are operating in compliance with
applicable laws and permits. This_ bill would allow a nuisance suit
to be brought only if the subjeot of the action 1is out of
compliance with a law, regulation, permit or court order.

Te. "source development_operations and other business entities are
required to comply with an entire realm of laws, regulations and
permits that are subject to public scrutiny. IT the business is
operating within theSe boundaries_then they should not be subject
-0 Iitigation under a nuisance suit.

The Alaska Forest Association uxrges passage of SB 178.

SERVING ALASKA'S FOREST INDUSTRY-
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DRAFT,; April 5, 1903

TESTIMONY OF DAVE MATTHEWS
FOR_THE
ALASKA FOREST ASSOCIATION

My name is Dava Matthews* 1 am acting manager o the
Alaska Forest Association (AM), The AFA submits this testimony
for the record, The AFA 1is a private, non-profit organization
comprised of companies Involved in Alaska®s Sorest products
Industry on federal, state and private lands, The Aesooiation has
119 member companies which are directly involved in the industryn
The AFA provides more than 4,063 direct, ye&r-round jobs. The
Association has 200 associate member companies which provide goods
and services to Alaska timber industries.

.Senate Bill 178 only makes common sense. li an agency
has determined that an activity it in the publio iInterest and
Issued a permit allowing it, why should anyone be able to sue the
permit holder based on doing what is authorised by that permit? a.
permit should be a shield from nuisance lawsuits. Accordingly, the
AFA strongly supports passage of Senate Sill 17B.

i



ALASKA MINERS ASSOCIATION, INC.

501 West Northern Lights Boulevard, Suite 203, Anchorage, Alaska 99503 lax: (907)278-7997 telephone: ~07) 276-0347

April 5, 1993

Honorable Robin Taylor
Chairman

Senate Judiciary Committee
Alaska State Legislature
Juneau, AK 99801-1182

Re: SB-178, Civil Nuisance Actions

On behalf of the Alaska Miners Association | wish to go on record
in support of SB-178 which deals with civil imisance suits that are
filed opposing projects which are legal and covered by existing
laws or permits. This bill 1s important for several reasons.

If an individual or company is conducting its business within the
law, there should be nothing in statute that would encourage third
parties to file nuisance suits against the activity.

This bill will remove one of the incentives for groups or
individuals to file nuisance lawsuits. By removing the financial
incentive, this bill should decrease the number of suits that are
filed to merely harass and stall projects.

If fewer nuisance suits result, individual miners and companies
will have one less artificial uncertainty when trying to develop a
project.

Lastly, passage of this bill will provide additional tangible
evidence to the international mining industry that Alaska truly
wants mineral development and that the Alaska State Legislature 1is
interested 1in removing the iImpediments to responsible mineral
development.

Steven C. Borell, P.E.
Executive Director



PETRO STAR INC.

CORPORATE OHFICE

Telaphone: (s07) 474-82-0 ) 61°3°- .n-n
Fax: (907) 474-9503 Fairbanxs. Alaska 95S7C 0-1030

201 Arctic Slope Avenue #200
Anchorage, Alaska 99518
(907) 344-2661
April 7, 1993
TESTIMONY OF STEPHEN T. LEWIS
IN SUPPORT OF S.B. 178

I, Stephen T. Lewis, testify as follows in support of Senate
Bill 178:

1. The existing array of environmental regulations already
Imposes substantial and comprehensive requirements on industry.
Compliance with environmental regulations needs detailed and long-
range planning and substantial economic investment. Industry needs
the assurance that if it obtains appropriate environmental permits
and complies with them, it cannot be sued simply because an
individual alleges that his or her "personal enjoyment"™ is impaired
by the permitted activity. The agencies already address the
questions of whether property will be injuriously affected or the
personal enjoyment of Alaskans will be affected when they make
permitting determinations.

2. Environmental permitting issues are committed to the
regulatory authorities because the agencies are better able than
the courts to decide detailed technical questions and to perform
the balancing of interests that permitting decisions can involve.

3. Individuals that oppose development projects or complain
that projects will affect their enjoyment of their property already
are afforded ample opportunities to be heard in the regulatory

permitting process, and they potentially can appeal agency



determinations Private lawsuits raise 1issues that are
substantial!, the same as those addressed 1iIn the permitting
process. They waste the courts® time and unfairly allow private

plaintiffs a '"second bite at the apple"™ to shut down business

activities.
4. There i1s no reason to believe that the courts make fairer
or more accurate decisions than the permitting agencies. The

adversary system employed by the courts is particularly ill-suited
to address the complex technical and policy issues presented in the
field of environmental regulation. "Nuisance" suilts can pose a
real danger that a court will erroneously shut down a project that
the agencies have accurately determined to be a lawful and prudent
use of resources.

5. Allowing "nuisance suits" to challenge permitting
decisions undermines the regulatory process. The regulated
community will have less respect for and less willingness to work
with the agencies 1f agency determinations cannot provide the
certainty necessary to prudent business planning. In effect,
allowing individuals who are disappointed by the permit process to
ignore agency determinations and file private nuisance lawsuits
means that an agency determination that stops a project is binding,
but one that allows a business to operate is provisional. This
creates an impossible situation for orderly environmental
regulation and for Alaska.

Respectfully submitted

Chairman, Petro Star Inc
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Robinson, Beiswenger & Ehrhardt

Lawyers
35401 Kenai Spur Highway
Soldctna, Alaska 99669

Gordon G. Goodman e Associate Telephone: (907)262-9164
Telecopier: (907)262-7034
Toll Free: 1(800)770*9164

April 5,1993

Sfint.yifi,EAX

Senate Judiciary Committee
State Capitol
Juneau, AK 99801-1182

Re: Senate Bill 178
To Whom It May Concern:

Attached to this letter you will find a position paper setting forth the
critical reasons why Alaska property owners should not have their property
rights extinguished by passage of Senate Bill 178. Senate Bill 178 is a bill
intended to protect polluters, including the Alaska Pulp Corporation, from
legal liability for harm caused by pollution of their neighbor’ property.

Thank you for your attention to this matter.

Sincerely,

PETE EHRHARDT
Attorney at Law
(Counsel in a nuisance suit against
Alaska Pulp Corporation).
PE/rm
Enclosure

Arthur S. Robinson < Allan Beiswenger < Peter Ehrhardt



POSITION PAPER ON S.B. 178
"An Act Relating to Civil Nuisance Actions'
April 2,1993

1. Senate Bill 178 should not pass. It has been introduced at the
eleventh hour in an attempt to protect the Sitka pulp mill against private
nuisance suits by landowners. The bill would allow this mill to go on
polluting and prevent victims of this pollution from doing anything about it.

2. The right of an Alaskan to maintain a private nuisance action
to protect his property is fundamental. If this act goes forward companies
who engage in permitted activity approved by the state will claim that
private actions by fishermen, native corporations, landowners, and other
persons cannot be maintained because the activity was permitted by the
state. Furthermore, as written, the bill would prevent a suit for nuisance
against a permitted polluter even if the permit was violated.

3. A private landowner could not maintain an action against a
polluter of his property if the government, for example the Department of
Environmental Conservation, had permitted the activity such as a sewer
system or drilling mud reserve pit.

4, So far as is known, no other state has a similar limitation on
nuisance actions.

5. The bill is probably unconstitutional because of two problems.

a. It denies due procesB to property owners.

b. It constitutes a "‘taking' of private property rights by the
State of Alaska and may make the State of Alaska liable to private property
owners for the cost of an injury to their property caused by a permitted
activity.

6. S.B. 178 ignores the findings made by the Citizens Oversight
Council on oil and other hazardous substances. In February 1993, the
council found that the public is not sufficiently included in the permitting
process and that the permitting process itself often lacked integrity. S.B.
178 uses permits to immunize polluters from liability. This should not be
allowed in light of the findings of the Oversight Committee.
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329-333 Katllan Street Alaska .99835

Fax Messages

To: Senator Robin Taylor
From: Harold Thompson
Date: 4/13/93

Re: Senate Bill 178

Sitka Sound Seafoods is in favor or S3 178 and think 1t makes sense.

I hope you can support the bill. Thanks for your consideration.

Regards,

Harold Thompson
President

7) 747-6663
IELEE (807) 747-6268

® BE"'  ° ERESH AND FROZEN SAEMON, cOB BEARK SOt HABUY RocK FISH. CRAB, HERRING
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Haines Financial Services

A
Q//S.’ ' Aprii 12, 1993

NSRS e jdiciary Commitce
Hrendd Aaming judiciary
tate Capitol, Rm. 30A

%r%%e Juneau, AK 99801-1182
Aount

Bﬁ‘lﬁ]r?g RE: Senate Bill No. 178 - Limiting Private Property Rights

Corsulting _
Dear Senator Taylor:
Each year government places further restrictions on the rights of private property
owners. I'm opposed to this legislation (SB 178) since it will make it even more
difficult for property owners to obtain relief from actions by others having a
negative impact on privately held property. Ibelieve this legislation to be
unconstitutional as it severely limits the rights of private property owners to the
quiet enjoyment of their property.

Ifthe government has erred and the only option left is the courts, then this right
should not be restricted by government. Serious impacts could render private
property worthless or destroy one's constitutionally guaranteed right of quite
enjoyment. This bill would give government even more power over my property.
Shame on you!

THE BILL OF RIGHTS
ARTICLE V
"...nor be deprived of life, liberty, or property, without due process of law,
nor shall private property be taken for public use without just
compensation.”

Sincerely,

Peter M. Enticknap

cc: Senator Rick Halford
Senator George Jacko
Senator Dave Donley
Senator Suzanne Little
Senator Fred Zharoff
Rick Hunter, President, AK Association of Realtors

840 Muncaster Road « p.o. Box 1086 « Haines, Alaska 99827
Phone/Fax (907) 766*2240



April 5, 1993

To: Senate Judiciary Committee
Eighteenth Legislature
State of Alaska
Juneau, AK

From: Dr. Ronn E. Dick, Associate Professor
Natural Resources
801 Lincoln St.
Sitka, AK 99835

Dear Sirs:

X am writing as a concerned citizen and as a natural resource
management professional to comment on Senate Bill No. 178, "An Act
relating to civil nuisance actions." )

My concerns are both procedural and substantive.

Procedurally, I am distressed by the fast track upon which
this piece of legislation has been placed. The Bill was introduced
on Wednesday, March 31 and only two working days later the hearings
are being held. I have to wonder why this Bill has such priority
and who has decided to assign it that priority. The time frame
simply does not give anyone in the public or legislature to prepare
for detailed consideration of the Bill"s merit. In addition, no
8tPfr legislative committee is scheduled to hold hearings on this

il

_ Substantively, | have even more serious concerns. On the face
of it, this is an obvious, cynical and corrupt exercise of power by
an elected representative of the People of Alaska who has decided
to do the Dpidding of powerful, wealthy corporations. This
legislation is in direct response to a lawsuit against Alaska Pulp
Corporation because of its pollution of Sitka Sound and the effects
of this pollution on the waterfront property owners in Sitka Sound.
It is ironical that that the special interests of the two gulp
mills™ in SE Alaska, especially Alaska Pulp Corporation (APC)
benefit from this Bill. It is ironical because i1t is these pul
mills that complain the most about the influence of 'specia
interests™, on legislation. )

_ Rather than get into the legal details and nuances of such a
Legislative Act with respect to individual property rights and due.
process, I will focus my comments on the underlying principles of;
+ust|cg that this Act violates. Since this Act exempts any polluter

rom liability if they have the permission of the government to"
pollute (by virtue of statute or regulation, license or permit, or*
court order of decision), it is_absolutely essential that the

integrity of the "permission" prujess be untainted. The fact 1is;
that this permitting process 1Is often lacking of integrity and
off?ntinvo ve* collusion between the permitting agencies and the

olluters.
P _ It 1s a fact that APC and the State of Alaska Department of*
Environmental Conservation (DEC? have had numerous private meetlngs
to agree upon acceptable pollution standards. Generally, APC



informs DEC about the current level of discharge of specific
pollutants and DEC writes the standards so that those levels of
discharge can b© maintained.

It is a fact that DEC often fails to enforce violation of the
standards or to enforce their own regulations. An excellent
example of DEC"s refusal to enforce their own regulations is DEC"S
20+ year refusal to enforce Air Quality Regulation 18 AAC 50.110
Air Pollution Prohibited (Effective 5/26/1972) . The Sitka
Conservation Society filed an administrative apPeal regarding the
DEC*S failure with respect to this regulation four years ago _and
the appeal was decided in favor of the* Sitka Conservation Society
in May of 1992. In short, this regulation placed the burden of
proof on the polluter to prove that the pollution they create is
NOT injurious to human health or welfare, animal or plant life, or
PROPERTY, or which would unreasonably, interfere with the enjoyment
of life or property. DEC still has NEVER enforced this regulation
in the past and has not enforced this regulation in spite of the
appeal decision almost one year ago. o )

Now, the Alaska State Legislature is considering a Bill that
would disenfranchise the public, the citizens of Alaska, from
seeking legal redress when the State Government and corporations
collude to circumvent the laws and regulations of the state.

Frankly, this Iﬁglslatlon_'threqtens the credibility of our
State government and | believe is (Polltlcally and socially
destabilizing* It destroys checks and balances and leaves the
citizens of Alaska without any acceﬁtable means of protecting
themselves from corporate excesses. This Act should not have been
written in the first place. It most certainly should not receive
the approval of the Senate Judiciary Committee.

R?mn E. Dick, Ph.D.
Forest Resources
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. Page 2, Daily Sitka Sentinel, Sitka, Alaska, Tuesday, March 10,1992

tLETTERS TO THE EDITOR

] Alaska Pulp

I'Dcar Editor: | a]m wntrn% this Iﬂter
concernrn? tEe class action suit
i,a arnst ésag a Pulp Corporation 0
the Sitka_ Sentinel irch 2,
I1992 Estate Qat some Sitka res|-
dents taﬁ\\/le keP? Cass actron suit
ainst Alaska Pulp Corp., claimin
ah}e mill recklessly po utgd the comg
munity, damaging the quality of life
?f waterfront foperty owrers." It
urther states that "It seeks an undc-
>term|n?d amount of dama?es on be-
a of environmental activist Larr
E wards and about 150 owners of wa-
ter ront Soi%erty they clain is affected

|

Inhave dp in Srtk% for 46 years
having moved here

ears-0ld.
roperty.

| was 2
[ also live on waterfront

hrs gast ear | have enjo ed a
week r¥ rd sesgron with s v ra o
nrg longtim amongt]
close en S, w 0 five on t each
coge to the mr We have observed
s of whales for months at a time In
le area, as well ag seals and sea Irons

arhrararraen s i ad

fact man}g us have remarkeo that
we have not seen as much wildlife in
years as we have seen this year.

I have ||ved in Srtka hefore and af

ter teﬁ p mill was built. 1,
.man ot eés can sa tetown IS bet
oncernrn§ eal it s a

we known fact hefe that the sm?ke
R S B
I_yake District, Féan be seen and smel eg
Lor mil ? The ulp mil Fhould not he
amed for all the‘air pollution. In this
same newsPa\per article it 1s stated that
nrr officla r]aves ent nearly $100
million on utio contro since
1968 and report 0 peratr&qzex ensesof
the' equrpment tota I |on
ear. othrnga ar as | HOW aa
een spent on"cleaning up the woo
smoke problem.

One "of my late husband's favorite
places fo Hsh, before and affer the
Hulo mill, was Long Island. After his

our famrl setup a James Ree-
er on% san Memonal Scholarshrp
Eund a Sheldon, Jackson Colleg
e use for astudent majoring in frsh

er
i think. we sgould squPrt the g rP

mill and its endeavors n a clea
efficient plant. lalso believe the "150
owners of waterfront pro er%
should put their name where_the

lic can know who they are. To date I

can frnd only one.

.Eileen G. Reeder, Sitka



Page 2, Daily Sitka Sentinel, Sitka, Alaska, Thursday, March 12,1992

LETTERS TO THE EDITOR

» Supports APC.

Dear Editor: | am concerned about
the class-aciion suit. filed against
Al aPu pb(e:a(t)dPrfulf gcl)ttir(ﬁtr -we li"e
rn| Wooded Islands and stre)ams emp>-
R ou'tvsedoBr g pere i a st
8 on teset Waters [)eautrg nlg
ucks, come a r
G‘qerr ourne %ogn nortn tf sout%
somermeohforaPro nge st
% ave_llved o the?each at
Thimbleherry Ba%/ abeautr natura
harbor since 19 51 ref er thrs loca-
tron above anzvother tpat know. of.
roperty was purchased previous
to th start upoft e mill and has not
changed. We have seals, whales and
POrpaises. I our waters' and what a
oleasure it is for me to watch them
rolic and invite the boat people to a

QFhere IS also] a frsh hatche 1y ]USt a
n\reorso fart Tr%) %
Aasa g n the rIsaove
the mill th re are beautifyl- trees and

akes where fishermen enjoy catchin
rsm A very Interesting htkg for tnes
fishermen

| am oneo he ' OIderPeo le,’ 90
ears of age, who has.In th eP st years

Q g/ed hoth the hrkrnrg to the above

|sh|nt0; on ou boat Tierran,
In the area acrdss the bay: from our
horne and all along the Ea tern/Chan

Now | enjoy a walk ever day
weather permrt ing, up my road to th e
mall hox. It Is a good Quarter mile '
hike uphill, amontI; eautrful trees, and
In clear, |nvigoratin élrr It IS un e-
lievable' the eight an beaut f the
trees that Ithave enroye sinc Ihave
lived here thes ears. ¢

grnce the mﬁl gcome to Srtka the
town has grown from 3
F Re new streets an man beautr
ul otrnes ht%vte btfeen burtth here are*-'
ew stores that offer. everything.from
Pood to c?othrng furnrture yfuepg and .
most necessities of life. Also a oear
rlg IS tourr(fm an éarrport for the Targe
E nes, and a brr ge connecting

d ecum bc to Sitka.

V hoats’ a\re owned here from
seiners, trollcrs, M}Jeasure Crafts
n to, canoes, ro oahs aas

s ety

"area as one o¥t vo rte laces.
Thr heautjful, scenro ce n a
an natura fown tq | rvg a
antrttof]a as |ths with teAas
Fp mill here, as t ett;ma ertoossr
e for all to have a better quality of

life.
Harriet Stein, Sitka



Page 2, Daily Sitka Sentinel, Sitka, Alaska, Monday, March 16,1992

LETTERS TO THE EDITOR

Dear

en

blébeny Ba

Joye%

Supports APC

drtor Since | have ||ved and
my beach property on T

ay since 1948 1wou

to evrdence my disbelief that an one
coud consrder therr roggrtela” te 1

vyards

y i

aska Pul
ass ac roni trndfcat
three sons, all t

elr nengs and |

nowt eir children, as well as numer- :

ears
wimmin

enjoyin

SOAS ang

and Pulp Co
[ution to cau
on the beach. Since the mi

ous vrﬂtors from out of town, over %he
ave ﬁsl%e this propert

(t]he beay arair. M
grandchildren are?rea HA

9 bo trn an, Just

In_the earI%/ years of Alaska Lrg]mber I

their tr

Sl

neaﬁ
f, all

f

E there was enou
e less mari e [ant- ||fe
asputin .

atment pmts an ahea tahrnlg I

as much land as the mi
arine life 1s now prevalant. |

believe the |j lriuor he%are now releas-
Ing IS penefi rlrJ e arine life. This
IS “evidenced llver Bay teeming
with whales, porpoises, séals, otter,

etc,

For my hobby busrnes? In Seawee
andsheg | kKnow most o te ea] ;
aroun rtaA Hernnrrrn e orel
Ine, a pay adjacent em

someo y‘lnestané est seg eed
like to ask Larr wars
nd ot er opr]e S0 CIi r%a 0 otr
ami % ge d‘
omes in't rs a Y Y urc ae
Itﬁlrr?mrﬁf rt e mill sest
there, as een not Ing bu
rmProvements since t

agree with Erleen Reeders Ietter '
that ers of waterfront

Wogr r%e ub?rc ca tnorrvewlrhontmz

are.” | have calle waterfron
0 ert ners a dfmr?tg an

P P H 0 wish to sue the nw
h aret ey?

e Wis eoPIe would not] harass
us In our beautifyl area and allow us
ﬁ%vréave the quality of life, we now .

Mary Richards S~ rvela, Sitka



Page 2, Daily Sitka Sentinel, Sitka, Alaska, Monday, March 23, 1992

LETTERSTOTHE EDITOR ...

N'Supports APC . ricnec what polluted arr IS reall Irke
have r]?t exp errence ang ir and :
Dear,Edijtor:. This letter concerns the* water.pollution oDan t magm-
class actron surt frled against Alaska tude n Srtka like somé people Irke to
Pu r‘h orP ~ ave believe.
e Sitka Sentrnel March 2 artrcle famrl andI and friends have
ﬁats ' Somc  Sitka . residents  have sen many e%)]/a le ours ere on

aclass action suit agarnstAIaska the b rn% Prrn
claiming the mill reck- * boatrn? and picnicki nenﬁe

Ies ollute teco munit and re atrvesc eu vrsrt 0
agrngr/L equaqrtyo {n V alter?ront Lower48 usua[ﬂn r? ?rrst words are-
pro erté owners” and tat It seeks how clean th arr is and what wonder-.
r}] %erngrned amount of damages [) ater we ﬁ APC nas bent gvcr~
on bena envrronmental activist wards to keep rLthat way. They
arry Edwards and abouhlSO owners are always wil rn%(to eé) (olur com-

waterfront rﬁJro erty they claim is umtd/uh many_activities dial helps..1

affected by mihpollution.” the g and “Sitka citizens. It has
never been their intention to pollute,

Lhave lived on waterfront property . Lresent the |mp||cat|ons that are be-"
close é)themrll for 34y ears and have . | vr/? given aoout this dberng a”pl%ce
rroy every minute "of it Being, It Waterand irty-air." |

on thewater has given mr( fami- Ircve the quality of life muc im-*
y and me man hours of pleasure ~ proved for the people of Sitka since
Wa chrng thg whales, seehs otter, birds'A*APC came to town and that we should*
an deer'an once in aw rIeaCana "Vdo all W at we can to ‘support them In
%oose rog ¥ for lunch on our  their effgrts to marntarn and run a
| fo tunate to live so'. clean efficent Eanc IJf:--
close to so much wildlie.--— a.ELWho are these [50V aterfront

‘ Prrorto this time we lived in_Wash- IeTIaIso do not know who they re
rnglon foir.16 y ears neaer Rarnrer -; his. will awasbe home,” and

i s i el

oma aréa_you can expe-".? Verle Kram er, Sitka

mx. VjtfK f.w rfiy: f  -mees



page 2, Dnily Silica Sentinel, Sitka, Alaska, Tuesday, March 24, 1992
LETTERS TO THE EDITOR
"More APC Support

Dear Editor: It was with sadness and
mixed emotions when 1 read in the
Ketchikan Daily News about another
efton by the preservationists to force
ihe Alaska Pulp Corp. to close their
doors.

. These people will stop at no end to
not only close the life blood of Silica,
bub eventually the fisheries and any
other development.

..Where is the silent majority? it is
past time to stand up for your future.
We in Ketchikan, a short time ago,
were forced to have an advisory elec-
tion (in regard to the U.S. Navy
acoustic submarine testing facility).
We. the silent majority, mobilized and
more than proved the "antis” wrong.

In looking at these same people, it
is readily evident that their only inter-
est, is to stop any development,
whether it be the Tongass National
Forest, Glacier Bay, sport fishing, etc.

| can remember when, in 1956. Sil-
ica was just a small fishing village, in
conjunction with some assistance
from the government at Japonski Is-
land. Look at Sitka today. Sure
tourism is great and hopefully fishing
will continue to be good, but face it,
who can survive on a few months'
employment?

Look what Alaska Pulp Corp. has
done for the people of Sitka, let alone
Sitka itself.

'That bale of pulp that Alaska Pulp
Corp. produces provides many dol-
lars. not only in direct payroll wages
for the employees, but taxes (to oper-
ate the City of Sitka, schoals, etc.) and
those of us employed on the fringes.
such: as, but not limited to,'long-"
shoremen, tug boat operators, marine
pilots, government officials, customs,
immigrations, U.S. Coast Guard; For-
est Service employees, loggers, teach-
ers. etc. Then take a look at ihe'domi-
no effort of'each dollar paid out in
wages,-and calculates where they go.
Such as the grocery clerks, gas station
auendants, clothing and hardware
store personnel, city and borough cm-,
pioyees.

1own several hundred feet of wa-
terfront property in Sitka — will
someone show me the so-called pollu-
tion?

| was bom and raised in Everett,
Wash., where there were four pulp
mills — the smelly kind —.but these
mills meant a prosperous community.-
1 believe tnerr is now one mill, the
others are closca, along with a lot of
unemployment." These closures were
the result of declining market condi-
tions and fortunately there are other

jobs available in that area, but not in
Silka. IT-and when, the mill locks the.

-dbgrv’ whcretis-tfije funire"6f. the'nfiuv*
employees’-and jours? Who is going
to.buy your homes?. Where do you go
‘foremployment? ot «

It is time for the often silent majori-
ty affected by the environmentalist ac-
tions to speak out

r.v Cliff R. Taro, Ketchikan



I'ngc 2, Daily Sitka Sentinel, SilkH, Alaska, Tuesday, March 31, 1992

LETTERS TO THE EDITOR

Supports APC

eqr Edrtor Some n)onths aﬂo | Fishin shthe best | have seen since 1
ontr call when (lime flics whe move there and Eere arc mo[]e
| was \vrn out Sawmill Creek Road erwddh?ea lions, mink, otter and ot

aonrg ay on one of those ra e han ever,

eak sunn a s that arc so beaut ul uﬁg (?ny Lhcould ar H

It lakes your breath awav hat the mill wou thaves ent
waso my way to the Ias moneg/ to ce%n u[%wrt out communi-

Corp acus er w e ressure e same to n ev-

last 12 earsorso I ave ca Erg ne in our communrt}r ﬁge

cafeteri ever(v Tue v a out Kin ? and screamrng Into civi

unde ast turn to pbehavior

Bvﬂle]relcould see themrIII élsstruc Imagine oyur Eﬁ %red%ldvrﬁ tho
ow muc had cange since 1 stret rn our unda Perh agn

was mployed there in thé late '60 hadl just takenabdth and found
ebﬁdgs were artnted and rsn de arr]o f long underwear you h

d reRarr the g d? ere neat thought fyou had Iost You re rett
clea and, most o éere was Prou oursle feelin 9[
tte r ‘odor. The old pall of [ooking f tfle_recognition. In
smoke and l’umes that used to hang stead, s Mrs. Olsen™ type (re-

e
over the mil were gone except for - me per trﬁose ridi ulous TV ommer-""
(Pumes of steant over a cquple of ¢ clals? a/ u have rrno
ull H? the main- stacks Mv around- thc olfar. 1t n you -would $
t 0u att etrme weret at t emrl tell Mrs. OAsen (orLarry hc -iip)'lo"goi™M
man gements ould ongratulated  pound san L

great clean up jO ey were

i

rthe ¢

e everyone understands'v'thc™:
e}% 0 make ?3 dfo

So you can imagin my fgurprrse Ednthfgm d[%/

when | went into the oin grv
as tda about some idiots who f edit where and Wi en rt rs d
arne themselves to t eba e doc etsﬂop the confrontatron slylc poli-

ramp In. pro est of somet ] % l\/h tics ¢ ﬁ enrrf es some lawyer,
ommené tt at | rmﬁ s the  and 3) let's try to find a forum, other
ramp and let's see ey can  than ecourts to resolve the issue; 1f
swim in thelr chains." t ere IS ONe.
[ live on Mome Islandéust weﬁt of dgn tunde sta Larry's a e
the entrance to Silver arv ave  would like to t rn em ans
gommuted dail 9% rain orshr e/snow or 1 suspect his motr es eowns
ow Since 1 know whereof |  on GaJanken Island where he(has urlt
speak when 1sa there have been ma- atarpaper shack that Is black and ug
J [ Jmprovemerits in air a[rd water v wou hope. It Is not represent
quality, | see thec an es dally Icant tve(o the condition ofsoul | have to
remember when 1 Idst noticed nK fevery ay and consrder rtvr
odor from the mr|| T (? water, which  sual pollution PerhaP could
on occasron wa tarne bg red liquor,, N 150, anonymoup individuals to entcr.a
ls nowctaran clean, f num eroJ class action,suit Id, requrre/hr/p 1asir,..
00S oatrnsg around 1S reat reayced " ther paint rtorremover
to”thc'Jo3s"of the firéwood cutters. I! sM " &om Preuss]Sitka



| Sitka Assemb'y to Face
A«f- Decision On APC Sult

By WILL SWAGEL

SentrneIStaffWr i t »
The Ct and Boro
"a e and fe ra agencles,

n the .class" act surt g t/ra
Srtka resrdent vagainst A

8 rtg ttorneX Theron Cole toId
It an 0ro ssembly members,

at SCSSI0

Monday.
The surtb Larr Ed ards alleges
that wa\ter r%)nt pr tP owWners ?
ars rseé alfnrtecteI ver/ the APC mill
(? ?rcra?s noted thXt most of %re
watertront in the area mentioned
the surt IS owned by the city, state an
local Peovernments
told the Assembly the city
Probably would. be rven he chancé
optout” of the urt which seeks
compensatorY and punitive damages
that -plaintiff . atto e s say_ could

amou tto mr lions 0
Was filed February in Superior Court

inJu
onards IS the only plarntrff S0 far,
but his comgfarnt sﬁates that another

150 owners shoreline property alsp
[n}/ econsr ere membersof eaf
eetedclass;* o 0 GAQ---

ssemply m bers said he rob-
woumywrs to go for the %&t out
- rovrsron but- As emb rg member Pete
%ren noted dtat various 8overn
ments arge din smrghtp t them
.rnaposrtron to control thé lawsuit.
Hallgren,- who owns and lives on

» . Said he
h -0 vSrtkarL Individual. vMa}/or Dan’. Keck said. he

ollars. The sult.

Brest Island- near rOalankine Island,
probably would opt out as an

believed the ¢

ﬁ would not want to
participate Ina s

it against the mil.

IO
% eijave to ecr ¢ at some
orn W et egl Want art|c| ate——rCoIe sticssetNtharit'was'yct-ycry-
I0n

ca/l rn the'suitland, the'city. should
wait ..for..correspondence fromthe
court that -the Identification of class
me ers IS under X

ole Wé}? asked t0 talk to] federal
an state officials to gauge their inten-
EIONS. <V 1 vovveserrsereens - rrvi

He was also asked, after a question
from areBorter to research conflict of
Interest questions forAssembI mem
bers who own waterfront roper %
do Hallgren and Assembly ‘member
Frank Richards.

Assemply member Dan Hackett, an
APC enr%meer said ewoulE {Jt vote
on the atter since he works for the

but he would participate in-at
Ieast some of the discussions.

Environmental activist Nancy Hope
said Assembly members shodld not
opt out of the Suit wrthout consrderrng
the vrews ot people who mi ht

Eort the legal action. &he sal orr
tar]ce m n ame rom the suit
could P(euse ate olﬁtron
Yol sard n Ic would have a

chance to testify at hearrnns whe t]
Issue comes upfor a decision and that
the Assembly would listen to all opin-

Thats one of the miserable Qobs
3(/)01{9 Oget when you're elected,’ ec
ok



Page 2, Daily Sitka Sentinel, Sitka. Alaska, Wednesday, April 1,1992

LETTERS TO

Supports APC

Dear Editor: Thrs IS my first Ietﬁer
the editor in the 46 years | have live
In Sitka, but | feel com elled to write
concernrr]g the cass -action slurt
against Alaska PuI Corporation. 1
||eve | .am ong of the srlent madorrtrf
ﬁnd tlhrnk it 1s time éo sbea uL
ave lived, worked and retired here in
thrs beautiful town and am a water-
ront gropert owner.
comments that | have heard
about Sitka 1s that it Is “a beauti
lace anﬂ they want to keeP It that
ay." This IS triue. However, It was
not"as beautrful before the APC came
0] town 11ived here before and %fter
At the time 1came to town there

was itih m(r:ll rrght rn the heart of the
city, the Columbia Lumber oma
ThYs mill belched smoke ané: ashes
ar on% In_downtown Sitka on Lrn
coln Street. The sewey ran directly in-
to Crescent Harbor from the homes
along Lincoln Street and the smell
Was otent We ha% mostl drrtr ads
that were filled wrt mud osto the
time. Any car would rust “ut in a few
}rears A thr? time O'T irx1 came in
rozen. The fruits ald veﬂeta les ar-
rived about once a month and were
not in very ood shape. on arrival.

eln %v a a h%avy rfun the watef
W d ebrown T ? |ywag/toM

gecum e was tl hoalL

had few paved gtrees There(were two
narrow In roads to Old Sit aan the
site of the resent APC. We ha
harbor re dpns Dogs ran |oose rn
Pac S an the store-
ronts We had no un erta er,

Then IAPC came to town. Things

Orge of the f rhst thrngsAPC did was

urchase a ri
Brew pro e%ue roceed toLb

omes or rnco ing. empo¥ees
x built the mill 10 mrles south. of
tow awa}/ rom te ﬁo ulation. Tne
building of the mill enabled many of
the fishermen here qut of work rn the
wintertime to have jobs. Newg
came to town bus nesses ex nd d
8\3/ oos were built wrt the
itional fax revenues the city was
3 le to improye the schools, the police
epartment, the fire department, srd?
walks and pavegd roads. Two hospitals
have been’ bullt as well as several
c urches We have a bridge to M
érecumbe and an airport. ur water
an electrrcrty vastl(yjrrm rove

was able”to seclre more fun n
?ro ?edera? d state. to 3 dI g
highway Ieadrng to the mill'and one to

THE EDITOR

Old Sitka. The mill downtown drsae
Peared and In jts place we now ha

he Centennial Building and park
along the harbor An undertaker also

cam
Belreve rhat the changes that have
been made since APC came to Sitka
nave all been for the good and that we
should do all that we Can to help. them
gta% n bysiness. The bottom line Js
Itka needs a good economic base In
order to sustain our present quality of

e Inez E. Snowden, Sitka

Mill Support

Dear Editor: As a waterfront resident
and landowner, | wish to state that 1

ree with the comments made over
the past couple of weeks by varjous
waterfront owners. | have " lived n(]
Jamestown Bay, for over 27 )(ears an
do not agree with the lawsuit filed by

(tiarrav ?wards and 150 con-

cerne ter ront residents against the

Alaska U|FiC oratr n.

It was a lot o gast fall %nd
winter to watch the whales as t
went back and forth into Silver Ba ,
to watch the salmon jumping in front

of our house and to see the“eagles in

ou'tst%ﬁht?a‘ 050! polhan ‘cohl
and a plar?d]the worpk that they con-

tinue 10 do, Roger D. Higley, Sitka



y.i.. Supports APC

Dear Editor: This is in re ard to the
class-action syit.orought on X
[y Edwards agargst the Alaska
Pulp” Corporation, and It_Is also my
I:firs Ietter to the editor. The various
| tter OUr paper voice congern
that t rs dr strc actron creates t e false
1rmﬁre sion that the gua rt?;do life In

1vaﬁues Fovleree?gdd egrEccor ding pmpw

Edwards statement "150 f}rvaterr
j| Hr%)erty quners: have syffe red this

' agree witl the Ietter Wrrters con
cerns. that: the . statcmerh
wards arc In:error. |_ have rve ﬂ
Jamestown Bay for 47 ears and st
%nr h the scene and the ducks and
ons eedrng along the shore. Also
"o the Ptters regular viSits ﬁnd seals and
mea llon acce panyrngtes rrnq
. rrng ritual. As to the w It o
1c|entomeas 0es the
smeII | "haven't etecte any-odor
Ortn OereI man .occasiona Wood stove-
" | have X furﬁrer greater concern ghd
‘that Is the economic health of Sitka, |
have just returned from visiting .17+
.towns In Alaska. Durin Januar and.
Februarg Etteg sident of tfe PI-
* ONeers as n wit noo ense ¢

to the c]rracrous resrdents o the other
| towns, T.am so Prou Ptﬁ y 0 re-
turn fo Sitka with its eautr settrng
— Lhe.. healthy downtown busines
distrid, with 1ts' well-kept buildings,
Iandscaprng and econom
Economy: this, to me, brings up my
A T e
ins | It IS
P drs tPsed e fort'to cﬂose the
mrII T e rceeni Tongass  bill was
me?nt to do just that; 3/ starvrng
for log s Now t e p arent Strat-
eg ¥rs to sue the mill
know there arc Peope in Sitka
who don't like the mil forone reason
Br another, a E that Is th e rvr,eg
ullwould e 10 remrn ur
most recenﬁ citizens that the ye?r be-
fore the mill went on t etax roll
mrllage rate was 16 mills on oura{Jrg
qxes However, with the ad
85 lrn Itrﬁn vellllue of .the énrt 5on |t|
00ks, the millage dro 0 mrs
If the' mrf IS c%sed gf?(? Its value 1s'
eleted from the tax rolls, it is refr on-
able to assume ountaxes wou
least triple, ?ossrbl?/ more_from the
domino effect of failed businescs and
defaul ed mortgage
IS the pu mrII S0 bad that We
mustrrsk such an economrc Isaster?
Ashby, Sitka
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, Supports APC

| Dear Ed|tor Beautlful beautiful Sil- ,  Just to mention some of the benefits
al What a y It is to reum from | have seen due tot e mill's operation

{ |<me t0 ik o see all e great  are, but not limited to

P rol_gfress Sltkacontlnues f0 make 1h ItyO ICe ex ande from %ug

avmg reah the negative rePortln oe n t e LUt eran hurch ul

recenty in the Anchorage Times h only a handful of employees

gatrh 't ble heve tEey were reportm tgtg (tao |ts expanded size with numerous
lika 1 have Kriown for ‘aimos WED Ni-eitended paved road system

' wi
| 'hf”St saw Sitka Wh n it V\ﬁagda SJHSH g]i-lunvt\ire 5 of new homes. The|r

age. them”ta%O pﬁgsper j vauatlon adds [0 he cit % s finan-

outa own was not

ous. We Were excite When t clal base. Slt a now enjoys a very
h/ a few cars, a
e

reau 0f Indian Affairs_sch oo move | Qo nd ratin
t0 ? Edgecumbe in Februa 7d gg Pﬂere Wel% on transerérucks
Cas-

These fe meant [ fI couple of taxis, and t
nanc?al stab[htytj elstka oe | Bse to deliver groceries an

I Kets to the cemetery.
1reca|| th% concerted e Jort of them 5. Dr. Chaneris anét Dr. H ngns
Chamber of Commerce and the "city Edentlst were the me |c staf
tl%tltlegg thgoalsre%ute the pulp mill, & |esyw re hom |n e od Salvation
| saw this srmall fishing village be- 6. The ?ttka Sentinel was a half-
comeaprogresswe community. Pa e weekly. The owner- publisher-
g huspand owned roPerty in Sit- orter and his wife rode thelr bikes
ka long Defore_| apBea ed “cn the
scene, and we still own somewo;hert It the pulp mill is forced to close
on Halibut Point Road where We haye | dSltka reverts to the small fishin
a fantasfic view of the ocean and the 1 Vvillage of the past, how many of thos
many Islands. who"have moved t ere smc the con
| recall-reading one article in the  struction of the m| and who Oﬁ)
AnchorageTtmes conceming the con- It will remain and s oulde 'ﬂ
tamtnatton an oI|ut|on at the Vr-  {axes to support Sitka? If they think
stov| Schoo [?]ro [ ?Ver there Is pollution here, they should
A I R, e
n the'sm
be e S : 0 the o?lutlon ?evel exzeedlg/ Ug

wood _burning — the latest w

Aprﬁis 199290n that da Icout71 see  standards.

folzmlles In evg direction of breath- |t|zens of Slttja wake ug' Think

L R
are was air an water pollution

When he m? Il first went |ntop roduc Helen L Dolenc Fyalmer

tion. They certainly have made great
stridles in solvmg those problems.



Class Action Suit
Filed Against APC

By Sentinel Staff and the Associated

ol
Some Sitka resrd$ nts have Filed"a
clasg actron suit’ a aeinst Aa]aska S |
O‘B camrncg e mill r cklessl
p ted unrt amarTnn
he uart Ir e waterfront prop-

s%er.ertarstrr e

from A %s ne from Wa
ton, D.C., an andp erfro ermon
tsee ks an unde

tf ined amount o
damages on beha environmenta
activist L

rvadvyards and about [1] 0
owners o ate ront property ey
.claim 1s affected bey po lution.
o Asofthrs date, other than golect
ing fines from APC, no remedial ac
fion lias been undertaken by state or
federal regulators,”-" Washington,
D.C., lawyer Terrance Reed~ was
quoted by the Associated Press.
iThe eg ulatory Inaction In the face
pollutron of.this magnrtude sand
per stence rs certainly “why  some,

rs of the community, f°z Lfrus-"
>trare Reed said. /

,trra( waste Wate o 0gs

a?ltserarecu lin J g rgteerr%d stO Itgsmore
Vhan40 mYI . ﬁonso c?ar\ rn”d

not e
tka's Silver e mil ates
ItS

a
nmar and pecoh/dary treatme to
ot.make an
their sut in g%

aste
Thedplarntr sdrd
or q unce g
Irst word of it w smade over
we?kend In The An oraod . dm

f handIrng gollutron It asks that

| e

een ouﬁspo enly critical of the Srtka

| kaP okesn\an 0|I Pool
sard e an ot er mil cras are
confused by the | rmrng orthe suit —

when'the om an lution con
ave been

trols are the best t ey ehve{
and the amount of poflu tron t east.
"It'seems to Us that the timing
doesn't seem tojibe as to what's hap
penrn g In our environment,” he told
& Sen‘artgrstohgve hned the compan
more an813 million since, 18 é)th)e

"rhe suit not only seeks money but, AssocratedPressEard j ;

also demands the mill change its way

Mill officials have spent nearl(y

100 million on pollution  control
since 19?8 and report operating ex-
penses of the equipment totalin $12

mrllror] sgrda today the company had

Pao
not received a copy of the suit and
ot yet com%nton any partic-

couI
atthe Associated Press said Sitka
ryer James McG owan -who also
esents the]parntr fs, sajd he as
ena roac ed for earsb peop
who wante to find som way 1o S p
the mill from polluting the commun

1< impossible o TV & n this town
and not notice the drrtyi water and
dirty alr,” he was quote ppwfa
was out of town and not aval or
comment to tbe Sentinel today.
wards was also unavailable fa com
ment to the Sentinel.

Reed is doing most of the scentific

. work Jor the Iawsknt
" Ehrhardt, a former Sit
prac crng In Sodotna nd
ttorney te
Mc owan. Ehr ardﬁ said

he

RFGS ntP

epresents a

sald Pete

aattorney now

the second
case with i
his firm re-

cently won a850 million settlement In
Cook Inlet oil spill and
* sybstantial’

umboer of IrPgants In the 1989 Exxon:
spill in Prince William Soand, The

ermont attorney

Pete Langrock, has

partrcular exper rse rn suing, other

pulp mills, said rt
I-Phr ardt said be (?I not

))00
expea the

case to come to trial for at least a year

Gre tﬁellogg re h)nal chigfofw

ter o Brance forthe U.S.
mental rotection Ag ency
Flinn, actin VISOr

east Regio af Bice o?t

Envnon

i
he A?as

De artment of Environmental Con
gra tatron said they had nqt seen the

""Until | see thrg thrr&g I
even ds% a wor ell
e anxious to see t."

shouldn t
% VT-:

Tbe sult has been planned or more

tan a year, Edwards
Pre Assgcrateg Press. E

War%ls

uoted b
(?ne oy

themrII s most outspoken critics, said

watertront property owners

he a%eed to, represent. the class

— to'prc-

vent others from faring the financial

liability if the suit fails.”

+ Alaska law allows the defendan} t(%

recover |
a Farled c? ss-action suit.

al fees from the plaintitro

.| realjze that |'m at risk, VEd
wards said. © The other class members'

Woulrﬁ not be. IfeeAthe cals
tignally strong, an
thing t atshotld be dona.

g 1S exce
It's somg



March 26, 1992

Mr* Thad Poulson

Editor - Daily Sitka Sentinel
112 Barracks St.

Sitka, Alaska 99835

Dear Mr. Poulson,

As a waterfront resident and landowner, 1 wish to state
that | agree with the comments made over the paat couple
of weeks by various waterfront owners, |1 have lived In
Jameatown Bay for over 27 yeare and do not agree with

the lawsuit filed by Mr. Edwards and 150 concerned water—
front residences against the Alaska Pulp Corporation.

It was a lot of fun this past fall and winter to watch
the whales as they went back and forth into Silver Bay,
to watch the salmon jumping in front of our house and
to see the Eagles iIn the trees.

| feel that Alaska Pulp has done an outstanding job of
pollution control and applaud the work that they continue
to do.

SI

Roger D. Higley
P. 0. Box 1082
Sitka, Alaska 99835

copy to: Frank Roppel
Alaska Pulp Corporation



April 7, 1992

514 Halibut Pt. Rb.
Sitka, AK 99835

Alaska Pulp Corporation
4600 Sawmill Creek Road
Sitka, AK 99835

Dear Sirs:

Thank you for sponsoring the listing of cnurches in
our local newspaper each Friday. This is a very ?enerous
thing for you to do. We appreicate your concern for our
community and its churches.

Please know that we, here at First Baptist Church,
pray for the pulp mill and its success on a regular basis.
We are fully aware of the impact our community would suffer
if the mill were ever closed. We are praying that we wil
never see the lay-offs, unemployment, closing of businesses
dependent on pulp mill employed customers, and the decrease
of the larger Sitka tax base. We are praying that petty
environmentalists will stop harassing you with never-ending,
unnecessary lawsuits and appeals. You shouldn't have to
s%end so much money defending yourself against groundless
charges.

If there is ever an%thing more we can do to helﬁ
you, please let me know. Thank you again for the churc
listing in the newspaper.

Pastor .
First Baptist Church
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4/28/94

HOUSE CS FOR CS FOR SENATE BILL NO. 190(STA)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE JUDICIARY COMMITTEE BY REQUEST

A BILL
FOR AN ACT ENTITLED
”An Act relating to income withholding and other methods of enforcement for
orders of support; relating to medical support orders; amending Alaska Rule of

Civil Procedure 90.3(d); and providing for an effective date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.27.020(a) is amended to read:
(@ The agency shall
(1) seek enforcement of child support orders of the superior courts of
the state in other jurisdictions and shall obtain, enforce, and administer the orders in
this state;
(2) adopt regulations to carry out the purposes of this chapter, including
regulations that establish
(A) schedules for determining the amount an obligor is liable
to contribute toward the support of an obligee under this chapter and under 42
U.S.C. 651 - 669 (Title I'Y-D, Social Security Act);

1 HCS CSSB 190(STA)
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(B) procedures for hearings conducted under AS 25.27.170; and

(C) subject to AS 25.27.025 and to federal law, a uniform rate
of interest on arrearages of support that shall be charged the obligor upon
notice if child support payments are 10 or more days overdue or if payment is
made by a check backed by insufficient funds; however, an obligor may not be
charged interest on late payment of a child support obligation, other than a
payment on arrearages, if the obligor is

(i) employed and income is being withheld from the
obligor’s wages under an income withholding order,

(if) receiving unemployment compensation and child
support obligations are being withheld from the obligor’s unemployment
payments under AS 23.20.401; or

(iii)  receiving compensation for disabilities under
AS 23.30 and child support obligations are being withheld from the
obligor’s compensation payments;

(3) administer and enforce AS 25.25 (Uniform Reciprocal Enforcement
of Support Act);

(4)  establish, enforce, and administer child support obligations
administratively under this chapter,

(5) administer the state plan required under 42 U.S.C. 651 - 669 (Tide
IV-D, Social Security Act) as amended;

(6) disburse support payments collected by the agency to the obligee,
together with interest charged under (2)(C) of this subsection;

(7) establish ana enforce administratively under this chapter, or through
the superior courts of the state, child support orders from other jurisdictions pertaining
to obligors within the state;

(8) enforce and administer spousal support orders if a spousal support
obligation has been established with respect to the spouse and if the support obligation
established with respect to the child of that spouse is also being administered; and

(9) obtain a medical support order as part of a child support order if

health care coverage is available to the obligor ata reasonable cost; the agency shall

HCS CSSB 190(STA) 2
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consider whether adequate health care is available to the child through the Indian
Health Service or other insurance coverage before it orders an obligor to provide
health care coverage through insurance or other means.

* Sec. 2. AS 25.27.060(c) is amended to read:

(c) In a court proceeding where the support of a minor child is at issue, the
court may order either or both parents to pay the amount necessary for support,
maintenance, nurture, and education of the child. The court shall issue a medical
support order as part of a child support order if health care coverage is available to the
obligor at a reasonable cost. The court shall consider whether the child is eligible
for services through the Indian Health Service or other insurance coverage before
ordering the obligor to provide health care coverage through insurance or other
means. Upon a showing of good cause the court may order the parents required to
pay support to give reasonable security for payments.

* Sec. 3. AS 25.27.062(a) is amended to read:

(@ A judgment, court order, or order of the agency under this chapter
providing for support must contain an income withholding order. Except as provided
in fm) of this section, the income withholding order must provide for immediate
income withholding if the support order is

(1) being enforced bv the agency and was issued or modified on or
after the effective date of this Act: or

(2) not being enforced bv the agencv and was issued on or after the
effective date of this Act [AN INCOME WITHHOLDING ORDER UNDER THIS
SECTION MAY NOT BE ENFORCED UNLESS THE OBLIGOR HAD NOTICE OF
THE ORDER WHEN IT WAS MADE OR AN APPLICATION FOR THE ORDER
WAS SERVED ON THE OBLIGOR IN THE MANNER PROVIDED FOR SERVICE
OF A SUMMONS UNDER RULE 4, ALASKA RULES OF CIVIL PROCEDURE].

*Sec. 4. AS 25.27.062(b) is amended to read:

(b) An income withholding order must direct the obligor, the obligor’s
employer, future employer, and any person., political subdivision, or department of the
state to withhold money due or to be due the obligor rnd pay the money to the agency,

in an amount determined under (i) of this section. A court that issues a support

3 HCS CSSB 190(STA)
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order on or after the effective date of this Act shall send a copy of the order to

the agency.

* Sec. 5. AS 25.27.062(c) is repealed and reenacted to read:

(c) Income withholding under a support order that does not require immediate
withholding may be initiated under AS 25.27.150 if the support order is being enforced
by the agency, or under (d) of this section if the support order is not being enforced
by the agency, if

(1) the obligor requests withholding;

(2) the payments that the obligor has failed to make within 30 days of
the monthly due date specified in the support order are equal to or greater than the
support payable for one month; or

(3) the obligee requests witht.olding and

(A) the agency approves the request because all or part of the
monthly payment of the obligor has been more than 10 days overdue more than
one time in the preceding 12 months or there is reason to believe that the
obligor might withdraw assets to avoid payment of support; in this paragraph,

"10 days overdue"” means occurring 10 days after the monthly due date

specified, in a support order, or

(B) the court approves the request for good cause.

* Sec. 6. AS 25.27.062(d) is repealed and reenacted to read:

(d) Income withholding under a support order that does not require immediate
income withholding and that is not being enforced by the agency may be initiated by
filing ar tic.l with the court and complying with applicable court rules. The court
shall order the beginning of income withholding under this subsection if the court finds
that any of the grounds in (c)(1), (c)(2), or (c)(3)(B) of this section is satisfied. It is
not a defense to a motion based on (c)(2) of this section that less than one full month’s
payment is past due by 30 days if at least one full month’s payment was past due by
30 days on the date the motion was filed. Notice to the obligor of income withholding
ordered under this subsection must be given in a manner that complies with court
rules. In this subsection, "past due by 30 days"” means unpaid 30 days after the

monthly due date specified in the support order.

HCS CSSB 190(STA) 4
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* Sec. 7. AS 25.27.062(e) is amended to read:
(e The [OBLIGEE OR PERSON OR PUBLIC] agency or the person who

obtains an [THAT REQUESTED THE] income withholding order under this chapter
shall immediately send a copy of the income withholding order, a copy of the relevant
provisions of AS 25.27.260 and this section, and an explanation of the effect of the
statutes [BY CERTIFIED MAIL] to persons who may owe money to an obligor.
These items rr,av be sent bv first class mail or certified mail, return receipt
requested, or they may be served personally bv a process server. An income
withholding order made under this chapter [SECTION] is binding upon a person,
employer, political subdivision, or department of the state immediately upon receipt
of a copy of the income withholding order. An employer shall begin withholding the
specified amount from the employee’s wages (1) 14 working days after the mailing
date on the order [NOTICE] of withholding or 14 working davs after the date on
which the order was personally served, whichever is applicable, or (2) on the first
day of the next pay period, if earlier. The amount withheld shall be sent to the agency
within 10 working davs after the date the employee is paid. An employer mav,
for each payment made under an order, deduct S5 from other wages or salary

owed to the obligor.

* Sec. 8. AS 25.27.062(f) is amended to read:

() An employer may not discharge, discipline, or refuse to employ an obligor
on the basis of an income withholding order issued under this chapter [SECTION].
If an employer discharges, disciplines, or refuses to employ an obligor because of an
income withholding obligation, the court, after notice and hearing, may order
reinstatement or restitution to the obligor, or both. A person who violates this
subsection or a regulation adopted to implement it, is liable for a civil penalty of not

more than 51,000.

*Sec. 9. AS 25.27.062(g) is amended to read:

(@) An income withholding order under this chapter [SECTION] has priority
over all other attachments, executions, garnishments, or other legal process brought
under state law against the same property unless otherwise ordered by the court. An

income withholding order is not limited to the wages of an obligor but may include

3 HCS CSSi: 190(STA)
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ail money owed to the obligor not otherwise exempt by law. Exempdons under

AS 09.38 do not apply to income withholdings under this chapter [SECTION].

* Sec. 10. AS 25.27.062(h) is amended to read:
(h) The court may order payment of all court costs that resulted from an

income withholding proceeding under this chapter [SECTION].

* Sec. 11. AS 25.27.062(k) is repealed and reenacted to read:

(k) An employer who is withholding income of an obligor under an order that
provides that the withheld income shall be paid to the agency shall notify the agency
prompdy when the obligor gives or receives notice of termination of employment and
provide to the agency the obligor’s last known home address and the name and address
of the obligor’s new employer, if known. The employer shall keep a record of the
order to withhold income from the obligor for three years after the employer notifies
the agency that the obligor has terminated employment. If, within that three-year
period, the obligor is reemployed by the former employer, the employer shall
immediately implement the order against the obligor’s earnings unless the employer
has received notice from the agency that the order is no longer applicable to the
obligor. If the obligor is reemployed by the former employer after that three-year
period, the employer is not required to implement a withholding order against the
obligor’s earnings until the employer receives a new order to withhold the obligor’s

income under this chapter.

* Sec. 12. AS 25.27.062(1) is repealed and reenacted to read:
@ Unless modified or terminated by the agency or the court, an order to

withhold income under this chapter remains in effect, except as provided in (k) of this
section, until the support order is satisfied. The agency or court may not terminate or
modify an income withholding order solely on the ground that the obligor has paid all

arrearages. Upon satisfaction of a support order, if the order is

Q) being enforced by the agency, the agency shall, within 15 working

days, notify all persons served by the agency with the income withholding order that
withholding is no longer required; if the agency receives money from an obligor under
an income withholding order after the underlying support order has been satisfied and

the agency was enforcing the support order at the time it became satisfied, die agency

HCS CSSB 190(STA) &
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shall immediately return the overpayment to the obligor; if the agency fails to return
an overpayment as required under this paragraph, the state is liable to the obligor for
the amount of the overpayment, plus interest at the rate imposed under AS 43.05.225,
and a person to whom the agency erroneously disbursed the overpayment is liable to
the state for the amount disbursed, plus interest at the rate imposed under
AS 43.05.225;

2 not being enforced b> the agency, the obligor shall file a morion
in court requesting termination of the withholding order and serve the motion on the
obligee; the court shall enter an order terminating the withholding order if the court
determines that the support order has been satisfied; the obligor may deliver a copy
of the termination order to persons who were served with the income withholding
order, when a termination order is entered, the obligee shall, upon request of the
obligor, notify the obligor of all persons who have been served with the income
withholding order by the obligee.

* Sec. 13. AS 25.27.062 is amended by adding new subsections to read:
(m) An income withholding order described in (a)(1) - (2) of this section is
not subject to immediate withholding if the support order is

1) being enforced by the agency and the obligor agrees to keep the
agency informed of the obligor’s current employer and the availability of employment-
related health insurance coverage for the children covered by the support order until
the support order is satisfied and

(A) the agency has entered into its record a written agreement
between the obligor and the obligee that provides for an alternative
arrangement and income withholding has not been terminated previously and
subsequently initiated; the agency must also be a party to an agreement under
this paragraph if support has been assigned to the state; or

(B) the obligor or obligee demonstrates and the agency, in
compliance with applicable federal law, finds good cause not to require
immediate income withholding because it would not be in the best interests of
the child and, in a case involving the modification of a support order, the

obligor has made voluntary support payments under a court or agency order

7 HCS CSSB 190(STA)
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and has not been in arrears in an amount equal to the support payable for one

month; in this paragraph, "in arrears” means failing to make a support payment

within 30 days of the monthly due date specified in the order;

(2) not being enforced by the agency and the obligor agrees to keep the
obligee informed of the obligor’s current employer and the availability of employment-
related health insurance coverage for the children covered by the support order until
the support order is satisfied and

(A) the court finds that (i) a written agreement exists between

the obligor and the obligee that provides for an alternative arrangement and (ii)

income withholding has not been terminated previously and subsequently

initiated; the agency must also be a party to an agreement under this paragraph
if support has been assigned to the state; or

(B) the obligor or obligee demonstrates, and the court, in
compliance with applicable federal law, finds good cause not to require
immediate income withholding because it would not be in the best into 'Sts of
the child and, in a case involving the modification of a support order, the
obligor has made voluntary support payments under a court or agency order
and has not been in arrears in an amount equal to the support payable for one
month; in this paragraph, "in arrears" means failing to make a support payment
within 30 days of the monthly due date specified in the order; or

(3) an order that involves an obligor who is receiving social security
or other disability compensation that includes regular payments to the children who are
the subjects of the support order, except to the extent that the payments to the children
do not equal the child support due each month.

(n) In calculating the amount of child support to be withheld under an income
withholding order, the agency shall give credit to the obligor for the cost to the obligor
of medical and dental insurance for the children and educational payments for the
children to the extent that the insurance coverage and educational payments are

required in the applicable child support order and are actually paid for by the obligor.

* Sec, 14. AS 25.27.100 is amended to read;

Sec. 25.27.100. ALL PERSONS MAY USE AGENCY: FEES FOR

HCS CSSB 190(STA) 8
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SERVICES. The agency shall provide aid to any person due child support under the
laws of this state upon application. Subject to fb) of this section, the [THE] agency

may, by regulation, impose a fee for services provided under this chapter.

* Sec. 15. AS 25.27.100 is amended bv adding a new subsection to read:

(b) To the extent allowed under federal law, for each payment made by the
agency to a custodian from money sent to the agency under an income withholding
order issued under this chapter, the agency shall impose a fee of S5 on the custodian.
To the extent allowed under federal law, the agency shall subtract this fee from the
money it receives under the income withholding order before disbursing the balance

of the money to the custodian.

* Sec. 16. AS 25.27.140(b) is amended to read:

(b) If a support order has been entered, the agency may enforce the support
order utilizing the procedures prescribed in AS 25.27.062. 25.27.150. [AS 25.27.150]
and 25.27.230 - 25.27.270.

* Sec. 17. AS 25.2/.150 is repealed and reenacted to read:

Sec. 25.27.150. INITIATED INCOME WITHHOLDING; REQUIRED
NOTICE AND HEARING, (a) In order to initiate income withholding for a support
order being enforced by the agency for which immediate income withholding is not
required under AS 25.27.062(a), the agency shall serve a notice of its intent to initiate
income withholding on the obligor. Notice under this subsection shall be served upon
the obligor by certified mail to the obligor’s last known address, and service is
complete when the notice is properly addressed, certified, and mailed.

(b) The notice must state the amount of the overdue support that is owed, if
any, and the amount of income that will be withheld.

(c) The notice shall inform the obligor that the income withholding order will
take effect 15 days after the date on which the notice is served unless the obligor
requests a hearing within 15 days after the notice is served. If the obligor requests a
hearing, an income withholding order may not take effect until the conclusion of the
hearing.

(d) If the obligor requests a hearing, it shall be conducted under the

department’s regulations for informal conferences and shall be held within 15 days of
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the date of the request. The hearing may only be held to determine if there is a
mistake of fact that makes the income withholding order improper because the amount
of current or overdue support is incorrect, the identity of the obligor is inaccurate, or,
for initiated withholding based on AS 25.27.062(c)(3)(A), the alleged facts regarding
overdue payments or potential withdrawal of assets are incorrect. The order is not
subject to any other legal defenses. It is not a defense to an income withholding order
issued under AS 25.27.062(c)(2) that less than one full month’s pr it is past due
if at least one full month’s payment was past due on the date notice was served under
this section.

(e) The appeals officer shall inform the obligor, either at the hearing or within
15 days after the hearing, whether or not the withholding will occur and of the date
on which it is to commence.

(f) If the appeals officer determines that withholding will occur, the obligor
may request a formal hearing, as piovided in the department’s regulations. The
income withholding order shall be issued and withholding shall begin under the
procedures in AS 25.27.062, whether or not the obligor requests a formal hearing,
unless the obligor posts security or a bond in the amount that would have been

withheld pending the outcome of a formal hearing.

* Sec. 18. AS 25.27.160(b) is amended to read:

(b) The notice and finding of financial responsibility served under (a) of this
section must state

(1) the sum or periodic payments for which the alleged obligor is found
to be responsible, calculated by taking into consideration the need of the alleged
obligee, the alleged obligor’s liability to the state under AS 25.27.120 IAS 25.27.130]
if any, and die duty of support under the law;

(2) the name of the alleged obligee and the obligee’s custodian;

(3) that the alleged obligor may appear and show cause in a hearing
held by the agency why the finding is incorrect, should not be finally ordered, and
should be modified or rescinded, because

(A) no duty of support is owed; or

(B) the amount of support found to be owed is incorrect;

HCS CSSB 190(STA) 0
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4 that if the person served with the notice and finding of financial
responsibility does not request a hearing within 30 days, the property and income of
the person will be subject to execution under AS 25.27.062 and 25.27.230 - 25.27.270
[IN ACCORDANCE WITH AS 25.27.230 - 25.27.270] in the amounts stated in the
finding without further notice or hearing.
* Sec. 19. AS 25.27.170(b) is amended to read:

(b) If a request for a formal hearing under (a) of this section is made, the
execution under AS 25.27.062 and 25.27.230 « 25.27.270 may not [AS 25.27.230 -
25.27.270 SHALL] be stayed unless the obligor posts security or a bond in the
amount of child support that would have been due under the finding of financial
responsibility pending the decision on the hearing [[ OR THE DECISION OF A
COURT, IF APPEALED]. If no request for a hearing is made, the finding of
responsibility is final at the expiration of the 30-day period.

* Sec. 20. AS 25.27.170(d) is amended to read:

(d) The hearing officer shall determine the amount of periodic payments
necessary to satisfy the past, present, and future liability of the alleged obligor under
AS 25.27.120 [AS 25.27.130], if any, and under any duty of support imposable under
the law. The amount of periodic payments determined under this subsection is not
limited by the amount of any public assistance payment made to or for the benefit of
the child.

* Sec. 21. AS 25.27.170(f) is amended to read:

(f) If the alleged obligor requesting the hearing fails to appear at the hearing,
the hearing officer shall enter a decision declaring the property and income of the
alleged obligor subject to execution under AS 25.27.062 and 25.27.230 - 25.27.270
[IN ACCORDANCE WITH AS 25.27.230 - 25.27.270] in the amounts stated in the
notice and finding of financial responsibility.

* Sec. 22. AS 25.27.180(b) is amended to read:

(b) Liability to the state under AS 25.27.120 [AS 25.27.130] is limited to the

amount for which the obligor is found to be responsible under (a) of this section.
* Sec. 23. AS 25.27.230(a) is amended to read:
(@ At the expiration of 30 days from either (1) the date of distribution of an

- HCS CSSB 190(STA)
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income withholding order under AS 25.27.062 [SERVICE OF NOTICE UNDER
AS 25.27.150], or (2) the date of service of a notice and finding of financial
responsibility under AS 25.27.160, the agency may assert a lien upon the real or
personal property of the obligor, in the amount of the obligor’s liability.

* Sec. 24. AS 25.27.230(c) is amended to read:

() The lien shall attach to all real and personal property of the obligor and be
effective on the date of recording of the lien with the recorder of the recording district
in which the property attached is located. A lien against earnings shall attach and be
effective upon filing with the recorder of the recording district in which the employer
does business or maintains an office or agent for the purpose of doing business. A
lien filed at the offices of the Commercial Fisheries Entry Commission in Juneau
against a limited entrv permit issued under AS 16.43 is considered to have been
filed against the permit in all recording districts in which the permit holder uses
the permit.

* Sec. 25. AS 25.27.250(a) is amended to read:

(@) At the expiration of either I'D 15 [30] days from the date of service of an
income withholding order under AS 25.27.062 or notice under AS 25.2. .150, or £2)
30 davs from the date of service of a notice and finding of financial responsibility
under AS 25.27.160, the agency may issue to any person, political subdivision, or
department of the state an order to withhold and deliver property.

* Sec. 26. AS 25.27.250(b) is amended to read:

(b) All real or personal property belonging to the obligor is subject to an order
to withhold and deliver, including, but not limited to, earnings that are due, owing, or
belonging to the debtor. In calculating the amount to be withheld and delivered
under an order issued under this section, the agency shall give credit to the
obligor for the cost to the obligor of medical and dental insurance for the children
and educational payments for the children to the extent that the insurance
coverage and educational payments are required in the applicable child support
order and are actually paid for bv the obligor.

* Sec. 27. AS 25.27.250(f) is amended to read:

(f) If a person, political subdivision, or department of the state upon whom

HS CSSB 190STA) -
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service of an order to withhold and deliver has been made possesses property due,
owing, or belonging to the obligor, that person, subdivision, or department shall
withhold the property immediately upon receipt of the order and shall deliver the
property to the agency [UPON DEMAND] after the expiration of the 14-day period
from the date of service of the order or expiration of the period specified in
AS 25.27.062(e). whichever is earlier. The agency shall hold property delivered
under this subsection in trust for application against the liability of the obligor under
AS 25.27.062. 25.27.120, or 25.27.160 [AS 25.27.130] or for return, without interest,
depending on final determination of liability or nonliability under this chapter. The
agency may accept a good and sufficient bond io secure payment of past, present,
and future support conditioned upon final determination of liability in lieu of

requiring delivery [DELIVERING] of property under this subsection.

* Sec. 28. AS 25.27.250 is amended by adding a new subsection to read:

() A person, political subdivision, or department that fails to comply with an
order to withhold and deliver served under this subsection is subject to penalties under
AS 25.27.260. A person, political subdivision, or department may, for each payment
made under an order to withhold and deliver, deduct S5 from other wages or salary

owed to the obligor.

* Sec. 29. AS 25.27.255(a) is amended to read:

(@ The agency shall pay to the obligee all money recovered by the agency
from the obligor under an income withholding order except for court costs and money
assigned to the agency under AS 25.27.120 - 25.27.130. However, if there is more
than one income withholding order under this chapter against an obligor, the
agency shall allocate amounts available for withholding in a manner that gives
priority to current support up to the limits imposed under 15 U.S.C. 1673(b)
(sec. 303(b), Consumer Credit Protection Act). Notwithstanding the priority given
to current support, the agency shall establish procedures for allocation of support
among obligees so that in no case will the allocation result in a withholding order

for one obligee not being implemented.

* Sec. 30. AS 25.27.260 is amended to read:

Sec. 25.27.260. CIVIL LIABILITY UPON FAILURE TO COMPLY WITH

1 HCS CSSB 190(STA)
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AN ORDER OR LIEN. Ifa [ANY] person, political subdivision, or department of the
state (1) fails to make an answer to an order to withhold and deliver within the rime
prescribed in AS 25.27.250; (2) fails or refuses to deliver property in accordance with
an order issued under AS 25.27.250; (3) pays over, releases, selis, transfers, or conveys
real property subject to a lien recorded under AS 25.27.230 to or for the benefit of the
obligor or any other person; (4) fails or refuses to surrender upon demand property
attached; or (5) intentionally fails or refuses to honor an assignment of wages or an
income withholding order under AS 25.27.062 that was served [PRESENTED] by the
agency through personal service bv a process server or through certified mail,
return receipt requested, the person, political subdivision, or department of the state
is liable to the agency in an amount equal to 100 percent of the amount constituting
the basis of the lien, order to withhold and deliver, attachment, or withholding of
wages or income, together with costs, interest, and reasonable attorney fees.
* Sec. 31. AS 25.27.260 is amended by adding a new subsection to read:

(b) A person, political subdivision, or department of the state that intentionally
fails or refuses to honor a properly served income withholding order under
AS 25.27.062 that is not being enforced by the agency is liable to the obligee in an
amount equal to 100 percent of the amount ordered to be withheld together with costs,
interest, and reasonable attorney fees.

* Sec. 32. AS 33.30.131(b) is amended to read:

(b) Unless alternative arrangements are expressly approved by the
commissioner, when a prisoner is employed outside a correctional facility as part of
a prerelease or short-duration furlough program, or as pan of serving time in a
correctional restitution center under AS 33.30.151 - 33.30.181, the earnings of the
prisoner shall be delivered to the commissioner. If an employer transmits the earnings
to the commissioner, the employer has no liability to the prisoner for the earnings. The
commissioner shall disburse the earnings of die prisoner, in an order determined
appropriate, under procedures adopted by the commissioner to

(1) pay for the room, board, and personal expenses of the prisoner in
an amount or at a rate determined by the commissioner,

(2) pay any restitution or fine ordered by the sentencing court;
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(3)  reimburse the state for an award made for violent crimes
compensation under AS 18.67arising out of the criminal conduct of the prisoner,
(4)pay a civiljudgment arising out of the criminal  conduct of the
prisoner; and
(5) support the dependents of the prisoner, and to provide child support
payments as required by AS 25.27 [AS 25.27.062].
* Sec. 33. Alaska Rule of Civil Procedure 90.3(d) is amended to read:

(o)) HEALTH INSURANCE - CREDITS. The court shall address coverage of

the children’s health care needs and require health insurance if insurance is available
to either parent at a reasonable cost. The court shall consider whether the children
are eligible for services through the Indian Health Service or other insurance
coverage before ordering the obligor to provide health care coverage through
insurance or other means. In calculating a child support award, credit will be given
for medical and dental insurance, or educational payments for the children which are
required by the court or administrative order and actually paid.

* Sec. 34. AS 25.27.255(b), 25.27.255(c), and secs. 2 and 5, ch. 75, SLA 1991, are
repealed.

* Sec. 35. TRANSITIONAL PROVISION, (a) Notwithstanding other provisions of this
Act, in the case of a support order issued by a court on or after January 1, 1994, and before
the effective date of this Act, the court shall, upon filing of a motion by an obligee who is the
subject of die support order, issue an immediate income withholding order for support,
regardless of whether support payments are in arrears, unless

(1) a wrinen agreement exists between the obligor and the obligee that
provides for an alternative arrangement;

(2) the obligor demonstrates, and the court finds, that there is good cause not
to require immediate income withholding; or

(3) the support order is being enforced by the child support enforcement

agency.

(b) An immediate income withholding order issued under this section is governed by

AS 25.27, as amended by this Act, and shall be treated as an immediate income withholding

order issued under AS 25.27.062(a).
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* Sec. 36. This Act takes effect on the 10th day after the date it becomes law under
AS 01.10.070(a).
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service to recover partial costs ot administraong the requirement, (cononued) |

Prepared by Phone: 263-6270
Division’ i Child Suoport Enforcenrip»-O\GTi«) / /") . D2te:

Approved by Commissioner: Darrel J. Rexwinkel Q ; .))j L ( Date

Agency: Department of Revenue '

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNC R'S LEGISLATIVE OFFICE
For furthor distribution information call the Governor's Legislative Office
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FISCAL NOTE AUVefs i o n : 19f)

‘TATE OF ALASKA BELL N  (S) Publish Date: Lf—/ " —<9
M LEGISLATIVE SESSION
Revision Date. Aonl 11. 1994 Dept. Alfected: Revenue
Tide: Entorcemont ot Suoport Croer3 '3RU: Child Support Enlorcement Division
Component: Child Support Enlorcement Division
Sponsor’ Senate judiciary Committee
Requestor Senate finance COMPONENT SERIAL NO. ill
Expendin' .ss/Revenues: (Thousands of Oollarsi
OPERATING FY95 FY96 FY97 FYos FY99 Fio
PERSONAL SERVICES 71.6 716 71.6 716 716 715
TRAVEL L 1 1
CONTRACTUAL 9.6 9.6 9.6 9.5 9.6 96
SUPPLIES 20 20 20 20 20 20
EQUIPMENT 208 208 20.8 20.8 20.8 20.8
LAND 4 STRUCTURES | I 1
GRANTS. CLAIMS | 1 I
MISCELLANEOUS | | 1
TOTAL OPERATING 104.0 1040 104.0 104.0 104.0 104.0
CAPITAL 1 1 1 I
REVENUE FUND SOURCE: 60.0 60.0 60.0 60.0 50.0 60.0
FUNDING: (Thousands of Dollare)
2 Federal Receiots

«@J3 GF Match
1004 GF 109.0 109.0 109.0 109.0 109.0 109.0
1005 GF.-Proaram Receiots
1006 Gr-MHTIA
Other 1016 Fed Incent |
TOTAL 109.0 109.0 109.0 109.0 109.0 1090 :
POSITIONS:
FULL-TIME 2 2 2 2 2 2
PART-TIME I I
TEMPORARY o |
Estimate of current year (FY94) impact: S 0.0

ANALYSIS: (Attach a seoarata page if necessary.) ) ) ) )
Section 101 of the Family Support Act of 1988 (P.L 100-485) required that all child support orders issued by the courts after January 1 1994 include

aprovision for immediate inccme withholding unless an exemption is granted by the court because there is good cause ¢ an alternative written
agreement b" the pames and approved by the court The intent of this provision of tho Family Support Act is to provide the mechanism for collecting
:hild support through wage withholding without applying for services from Child Support Enforcement Division (CSED) This requires CSED to provide
aayment only services for orders where neither party has applied for services or is receiving AFDC. This payment only processing and record
reaping would require additional personnel to set up case files, process payments, audit cases and review cases for cost of living adjustments. The
services required for these cases are not eligible for federal financial participation and must be funded by the state. The state will charge fees ‘or this
seo'ja to recover partial costs of administrating the requilement. (continued)

Prepared by: Mary Gay. Director Phone: 253-6270
Ision: Child Support EnforcarTienrOtvisior/ Date: /
proved by Commissioner Darrel J. RexwinkeM.,” [— Date: ~/ /[ 2-/V "
Agency: Deoartment of Revémue/ / V /

FREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call (ha Governor’s Legislative Office

(fitv 1 181 Qlitctint*/UI Paae | of 2



STATE OF AUVSKA
194 LEGISLATIVE SESSION

Rovislon D ate:
Titia:

Sponsor:
Requestor:

OPERATING EXPENDCTURES

No. 3
FISCAL NOTE

PERSONAL SERVICES

TRAVa.
CONTRACTUAL
SUPPUES
EQUIFMENT

UNO & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING

CAPITAL. EXPSNDTTJRES

CHANGE IN REVENUES ()

1002 Federal Receipts

1003 GF Match
1004 GF

1005 GF/Prcoram Receipts

1006 GF/MHTIA
Other
TOTAL

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

E*Innate ot current yoar (FY 5M)ctet S

ANALYSIS:

Prepared by:
Agency:

Approved by:

Bill Version: P

13V
(S) Publish Date: U. 1 x_54
o uect. Atfoctoo: Alaska Court System
An Act relating to income withholding bru: Trial Courts
anti othor method* ot Bofoccemant for orders ot child supoon Components:
Senate Judiciary by request
COMPONENT SERIAL NO. 768
FY 95 FY 96 | FY 97 FY 98 FY 99 FYGO
317 317 317 31.7 317 317
2.0 2.0 20 2.0 2.0 20
.

33.7 33.7 33.7 33.7 33.7 337

33.7 33.7 337 33.7 33.7 337

337 337 *3.7 33.7 33.7 237

None
(Attach a separate page if necessary)
See attached analysis.
/y [y

C. S. Christensen lll, Staff Counsel OvvLiLsl—— — Phone: 264-8228
Alaska Court System Date; 03/15194
Arthur H. Snowden, Il, Administrative Director C M Z
Alaska Court System Date: 03/15/94

Agency:

Rev 8/93

PREPARER TO PROVIDE ALL DISTRIBUTION COPIESTO GOVERNOR'’S LEGISLATIVE OFFICE

Page 1 of 3



Alaska Court System
Fiscal Analysis
C55B 190 fJuD)

The court system anticipates being able to implement this legislation by 7/1/34. The bill affects all child support
orders issued starting 1/1/94 and will require review of all orders issued from 1/1/94 through 6/30/S4. During
1993,3,727 child suppon orders were issued. Itis estimated that with the same rata of disposition, 1,864 orders
will be issued during the first six months of 1994 and will require processing by the court system. This fiscal
analysis divides the new responsibilities for the court system into two parti - retroactive work and on-going
work. The court system has estimated the impact of the retroactive requirements, but cannot estimate at this
time the on-going - /ork costs.

Personal Services
Salary Benefits Total

Retroactive file processing required bv legislation

Court Clerk Il, range 10A, permanent part-time. 6 months. Anchorage $12,005 $5,710 $17,716
Clerical staff willbo required to pulland revir / an estimated 1,864 files issued from 1/1/94 through 6/30/94. An
Anchorage divorce master estimates that 50% or 932 ofthe child supportorders willrequire preparation and
mailing ofnotices to both parties and a complete retyping ofthe child supportorder. This process is estimated

to require 1/2 hour ofdericaitime for each child support order.

Pro Tem Superior Court Judge, fully vested, permanent part-time,
4 months. Anchorage $8,050 $5,912 513.962

Itls estimated that 60% ofthe 932 (above) or 466 child support orders willrequire a court hearing, lasting
approximately 1/2 houreach. Alt932 of the new child support orders wHIrequire judicial review and signature,
which will take approximately 1/4 hour each.

Onaoino requirements of legislation

ItIs notpossible to accurately estim, te the additional resources needed for the or.-going requirements ofthis
legislation. However, judicialstaffw,_7be needed foreach withholding orderhearing. These hearings are
estimated to lastapproximately 1/2 hl ureach. 1>olegislation also willresultin large amounts of paperwork for
the court clericalstaffto process andiie. With the stnnganttime requirements of this legislation, courtstaff must
be diverted from other duties to proces tchild supportmatters. Itis anticipated thatthe staffneeded for the
retroactive work will continue during tht on-going period.

Contractual

Postage for mailing notices and notifying ail attorneys of changes - retroactive period 2,000
Other Costs

The court system anticipates, but has not estimated, additional costs for designing and printing notices, meetings
of the forms committee to design and develop new forms and procedures, and for mailing forms and notices to

the panics to child support cases.

Estimated Initial costs of the legislation

Page 3 of 3
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FISCAL NOTE Bill Version:

= . N "
STATE OF ALASKA (S) Publish [ ate: "f—/"37>

1S94 LEGISLATIVE SESSION

Revision Oats: 04/11/94 Deou Aiioctsd:  Alaska Court System
Title: An Act relating to income withholding bru: Triai Courts

and other methods ot enforcerment tor orders ot child suDDon Components:

Sponsor: Senate JutSJary by request

Requestor: COMPONENT SER'AL NO 768

EXPENDITURES/REVENUES (Thousands ot Dollars)
OPERATING EXPENDITURES FY 35 FY 96
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS A CLAIMS

TOTAL OPERATING

CAPITAL EXPeJDTTIRES
CHANGE IN REVENUES ()

FUND SOURCE (Thousands of Dotlaie)
1002 Federal Receipts

1003 GF Match

100* GF

1005 GF/Pro”™.am Receipts
1006 GF/MHTIA

Other

TOTAL

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

Estlmat™ of current year (FY Si) coses None

ANALYSIS:  (Attach a separata page if necessary)
No fiscal impact.

Prepared by: C. S. Christensen Ill, Staff Counsel Phona:
Agency. Alaska Court System ~ ~ Data:

Approved by: ArthurH. Snowden. Il. Administrative Directorf

Agency: Alaska Court System A Data:

PREPARERTO PROVIDEALL DISTRtBtiTTON COP1Q TO GOVERNOR'’S LEGISLATIVE OFFICE
Rev 8/93
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Admumiratluu for

DEPARTMENT OF HEALTH & HUMAN SERVICES

Children and Families

_Region X
M/S_d%«34
I . 2201 Sixth Avenue
c*o Hyir o mSeattle, WA 98121
0

MR 30 ;283
APR 2 8 194 CcsSD

Mary Gay, Director

Alaska Child Support

Enforcement Division CSED-D1RECTOR
Revenue Division

550 West 7th, Suite:410

Anchorage, Alaska 99501-3556

Dear Ms. Gay:

We have received and reviewed the documentatxon submitted to our
office dated September 30, 1992.

As noted on the enclosed preprint page 2.12-10-1: Review and
Adjustment of Child:Support Obligations, your submission has been
given final approval in this area. We are unable to approve
section 2.12-1: Wage Withholding. The reason we cannot approve
this section is because Alaska CSED does not have statutes and
procedures in this area as required by Section 101 (b) of the
Family Support Act.: As you know, Section 101 (b) of the Family
Support Act amends Section 466 (a)(8) of the Social Security Act
requiring states, as a condition of state plan approval, to enact
laws requiring the use of procedures under which all child
support orders issued in the state on or after January 1, 1994,
w ill include appropriate language requiring immediate wage
Withholding. Congress enacted this provision to ensure that
Immediate Wage Withholding would be available to all custodial
parents without the;need of filing an application for child
support services. The state clearly has in place provisions for
immediate wage withholding generally.

However, Alaska Statute 25.27.062 (d) describes the method for
contesting wage withholding, and, as the statute now stands it is
unapprovable. Federal regulations require states to have
procedures for c? -esting a wage withhold order only if there
exist "mistakes fact." Alaska Statute 25.27.062 (d) is in
conflict with 45 v.ode of Federal Regulations 8 303.100(b) (1) (iii)
because .it goes further than federal law intended by adding
"...or any other legal defense.w

LTR'S To erFvY
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By adding this option for contesting a wage withholding order,
the state is giving the non-custodial parent an opportunity to
include areas not intended by federal regulations, in terms of
contesting the wage withholding order.

It is my understanding that you have had telephone conversations
with P hyllis Benton regarding your noncompliance with the Wage
Withholding requirement. In that conversation you were able to
resolve one of our concerns regarding whether or not the days
referenced in Alaska7s statutes and procedures are calendar days
as required by federal requirements. According to federal
policy, when dayz are stated in state statutes and procedures, as
below io days, they are universally counted as working days.
When days are listed as 10 davs or more, they are counted as
calendar days. | understand that this issue has been resolved
and Alaska uses the federal policy when referring to days. |
also understand that a b ill will be introduced in the Alaska
legislature by a legislator that w ill modify Alaska Statute
25.27.062. As of your last conversation with Ms. Benton you did
not know when the b ill would be written and introduced.

"As Alaska7s state plan now stands, it is not approvable. Failure’\fJ

to enact an appropriate revised statutory provision and to

. correct the areas we noted in your state plan submission may mean /

that your state plan is not approvable. This may, result in the
cessation of federal reimbursement of expenditures for your child
support program and: possible Title IV-A financial sanctions. g
Based on information available at this time, my office w ill defer
approval or disapproval of your state plan. We prefer to allow

the state to pursue securing the necessary legislation. To that
end we ask that Alaska submit its new statute 90 days after the
legislative session! ends, or by August 31, 1993, with a new
transm ittal sheet.

Again, the sole area of noncompliance that we are citing here is
the state statutory provision enabling non-custodial parents to
contest a wage withhold order, not only as to “mistake of fact,"
but also as to "any other legal defense.”



Page 3 - Mary Gay

| hope this information has been helpful. My office is available
to assist you in meeting your state Plan requirements. Please
contact Phyllis Benton at (503) 553-0943 if you have anv
guestions.

Sincerely,

Regional Administrator
Enclosure
ccC: Darrel J. Rexwinkel, Commissioner

Department of Revenue
Larry Lufkin, Area Audit Supervisor



SENT BY: 4-28-94 :11:58AM :CSED DIRECTOR OFFICE- 907 465 2828:* 2/ 6

DEPARTMENT OF HEALTH & HUMAN SERVICES e
Mary Gay CSED-DIRECTOR m S 1994
Director

child support Enforcement Division
550 West 7th, 4th Floor
Anchorage, Alaska 99501-3556

Dear Ms. Gay:

Please advise me of the current status of your efforts to bring
the Alaska State plan into compliance with federal requirements.

As we have previously advised you, the Alaska State plan is
currently out-of-compliance with two federal requirements, as
follows:

1. Federal Regulations at 45 CFR 303,100(d)(1)(iii) provide
that the only defense for contesting wage withholding is a
"mistake of fact". Whereas your state plan allows "any
other legal defeinse."

2. Alaska has never implemented the provisions of Section 101
of the Family Support Act of 1988, effective January 1,
1S94, which requires immediate wage withholding in all child
support orders initially issued in the state which are not
being enforced under Title XV-D of the Social Security Act.

Approval or disapproval of yaur state plan was deferred to allow
the state to secure amendments to the Alaska State statute during
this session which is scheduled to end on May 10, 1994.

As indicated in our previous correspondence, it is imperative
that legislation addressing these areas of wage withholding be
passed this legislative session. Should Alaska fail to enact
this legislation we w ill have no other alternative but to
recommend disapproval of your state plan to the Assistant
Secretary for the Administration for Children and Families. At
such time as the Assistant Secretary concludes that Alaska is not
in conformance with these requirements, all Title IV-D funding to
the state of Alaska w ill he suspended until such time as a IV-D
state plan can be approved. In addition, Alaska would be subject
to reductions in Title IV-A funding for failure to comply
substantially with the requirements of Section 402(a)(27) of the
Social Security Act. These reductions w ill be governed by
Section 404(d) of the Act.



