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A laska &tate Senate
S enator Steve R ieger

District I

Senate Finance Committee 
Chair. Senate Health. Education 
and Social Services Committee 

Vice Chair. Senate Rules Committee 
Vice Chair. Senate Labor and 
Commerce Comm, tee

TO:

FROM:

DATE:

RE:

State Capitol 
Room 516 

Juneau. Alaska 99801 
(9071 465-3879

Representative Brian Porter 
Chair, House Judiciary Committee

Senator Steve R ie g e r ^

April 15,1991'

CSSB 173 (Fin) - "An Act relating to health insurance for small 
employers; and providing for an effective date."

I respectfully request that you waive the referral to Judiciary for the 
above referenced legislation. It passed the Senate yesterday on 
reconsideration by a vote of 19-1. (It is identical to CSHB 12(L&C) with the 
exception of two small technical amendments.)

In the alternative, I request that you calendar CSSB 173 (Fin) for a 
hearing in the House Judiciary Committee at your earliest convenience.

As you are aware, this legislation is pro-business legislation. It reforms 
the small business health insurance market in the State of Alaska and 
guarantees accessibility to small employers in the State of Alaska.

Thank you for your consideration of this bill.



aiatfba g>tate Senate
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SENATE BILL 173 
SMALL EMPLOYER HEALTH INSURANCE REFORM

Senate Bill 173 is  p ro -business legislation. Based on a m odel drafted 
by the N ational Association of Insurance C om m issioners (NAIC), it reform s 
the sm all business health  insurance m arket in the State of A laska and  
guarantees the availability of private health  insurance, regardless of any 
"high risk" factors of clients.

Coverage m ust be granted  to w hole groups, ra ther than excluding those 
considered "high risk" by insurance com panies and  coverage is renew able, 
regardless of the "risk" associated w ith each person in the group  being 
covered. The in: ranee is "portable" as well.

A ccording to the A laska D epartm ent of Labor, m ore than 90% of all 
businesses in  the State of A laska em ploy up  to 25 em ployees. These are the 
g roups that are being addressed  in this legislation.

C urrently , there are approxim ately 15 com panies in  the State w ho issue 
sm all business health  insurance. Insurance com panies w ho w ish to continue 
to do business in the state m ust partic ipate in the Small Em ployer H ealth 
R einsurance Association, a reinsurance pool. If m ore sm all businesses are 
able to secure health  insurance for all of their em ployees, the insurance 
com panies will cover m ore low  risk clients, thereby decreasing the effects of 
taking on any h igh risk  individuals. As the num ber of insu red  individuals 
grow s, the insurance pool takes on m ore of a group  risk  profile.

This legislation does not require additional state expenditures.

The H ealth  Care Task Force, established to rev iew  and recom m end 
changes in  the A laska health  care insurance industry , recom m ends the 
enactm ent of legislation establishing regulatory  reform  m easures in the small 
g roup  health  insurance m arket "by enacting the N AIC m odel statute" as part 
of an overall plan. To date, this legislation has been adop ted  by 24 states.

This legislation is supported  by the H ealth Insurance A ssociation of 
A m erica, (HIAA), the N ational Federation of Independen t Businesses, 
(NFIB), the Alaska State Cham ber of Com m erce, the A laska State H ospital 
and  N ursing  H om e Association, and  o ther organizations.



LEGISLATIVE AFFAIRS AGENCY 
STATE OF AI.ASKA

DIVISION OF LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M April 14, 1993

SUBJECT: Small employer health insurance (CSSB 173(FIN))

FROM:

TO: Senator Steve Rieger

Michael F. Fort( ' 
Legislative Cou

The following is a section by section analysis of CSSB 173(FIN):

Section 1 - Purpose.

Section 2 - Makes a violation of insurance marketing practices under AS 21.56.180 
an unfair trade practice.

Section 3 - Establishes the provisions of AS 21.56 as an exception to the requirement 
that an insurer may not discriminate between health care providers.

Section 4 - Sunset section that repeals changes in sec. 3.

Section 5 -

Sec. 21.56.010 - Establishes the Small Employer Health Reinsurance Association and 
requires certain insurers to be members.

Sec. 21.56.020 - Establishes the board of directors of the association and provides for 
specific board representation and organization.

Sec. 21.56.030 - Establishes the general powers of the association.

Sec. 21.56.040 - Requires the association to submit a plan of operation to the director 
of the division of insurance. Requires members to comply with the plan and 
establishes specific components of the plan.

Sec. 21.56.050 - Establishes specific provisions that apply to reinsurance provided by 
a m em ber to employees or dependents of employees of a small employer. Imposes



certain restrictions on reinsurance of group plans other than small employer heaith 
benefit plans and establishes limits for premiums charged for reinsured coverage and 
tor coverage provided by a health maintenance organization. Provides for member 
assessments, by the administering insurer.

Sec. 21.56.060 - Establishes the health benefit plan committee. Requires the 
committee to design a basic and a standard health benefit plan.

Sec. 21.56.070 - Requires the board to report on the effectiveness of the chapter.

Sec. 21.56.080 - Exempts the association from the Administrative Procedure Act.

Sec. 21.56.090 - Exempts the association from payment of taxes, except for real or 
personal property taxes.

Sec. 21.56.100 - Provides immunity from civil actions filed against a member of the 
association for a negligent act on behalf of the association.

Sec. 21.56.110 - Establishes when an individual or group health benefit plan is subject 
to AS 21.56 and provides that other laws requiring coverage, reimbursement, 
utilization, or consideration of a specific health care provider do not apply to a health 
benefit plan provided to a small employer. Exempts a health benefit plan offered to 
a small employer from certain restrictions contained in other laws.

Sec. 21.56.120 - Establishes underwriting and rating requirements applicable to health 
benefits plans covering small employers.

Sec. 21.56.130 - Establishes when a health benefit plan is required to be renewed.

Sec. 21.56.140 - Requires a guaranteed issue insurer to offer at least two small 
employer health benefit plans and that the plans provide certain coverage. Allows 
a guaranteed issue insurer to reinsure, make special premium arrangements, or 
appeal unfair administrative or credit risk.

Sec. 21.56.150 - Establishes certain provisions that must be included in a health 
benefit plan.

Sec. 21.56.160 - Exempts certain small employer insurers from being required to offer 
health insurance coverage.

Sec. 21.56.170 - Establishes certain conditions that must be met before an insurer or 
welfare arrangement may cease doing business in the small employer market.

Sec. 21.56.180 - Establishes fair marketing requirements for health benefit pians.

Senator Steve Rieger
April 14, 1993
Page 2



Sec. 21.56.190 - Allows the director of the Division of Insurance to require small 
employer insurers to reissue a health benefit plan to certain small employers.
Sec. 21.56.250 - Definitions.

Section 6 - Provides that a health maintenance organization is subject to the small 
employer health insurance provisions contained in AS 21.56.

Section 7 - Sunset provision that repeals changes in sec. 6.

Section 8 - Provides that a hospital or medical service corporation is subject to the 
small employer health insurance provisions contained in AS 21.56.

Section 9 - Sunset provision that repeals changes in sec. 8.

Section 10 - Provision that allows premium rates to exceed the limits under 
21.56.120(a) for a period of three years. Establishes limits on the percentage increase 
in premium rates.

Section 11 - Transition section. Requires the small employer Health Reinsurance 
Association to submit a health insurance plan to the Director of the Division of 
Insurance.

Section 12 - Sunset repeal provisions.

Sections 13 & 14 - Effective dates.

Senator Steve Rieger «■
April 14, 1993
Page 3
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SB 173
SENATE BILL NO. 173 by SENATORS RIEGER, Pearce, Salo, Kelly, Phillips, entitled:

"An Act relating to health insurance for small employers; and providing for an effective 
date."

was read the first time and referred to the Labor and Commerce and Finance Committees. 

March 31, 1993 SENATE JOURNAL p. 1003

SB 173
The Labe: and Commerce Committee considered SENATE BILL NO. 173 "An Act relating to 
heaith insurance for small employers; and providing for an effective date." Signing do pass: 
Senator Kelly, Chair, Senators Sharp, Ricger, Salo. Signing to amend: Senator Lincoln.

Zero fiscal note published today from Department of Commerce and Economic Development

March 31, 1993 SENATE JOURNAL p. 1004

SB 173
SENATE BILL NO. 173 was referred to the Finance Committee.

April 8, 1993 SENATE JOURNAL p. 1269

SB 173
The Finance Committee considered SENATE BELL NO. 173 "An Act relating to health insurance 
for small employers; and providing for an effective date" and recommended it be replaced with

CS FOR SENATE BILL NO. 173(FIN)

Signing do pass: Senator Pearce, Cochair, Senators Kelly, Rieger, Jacko, Sharp.

Previous zero fiscal note applies to the Committee Substitute.

SENATE BILL NO. 173 was referred to the Rules Committee.

March 25, 1993 SENATE JOURNAL p . 946



HEALTH CARE11
FINANCING I 

FOR ALL " I
o n m a n H B D n a

AMERICANS ;
HOW REINSURANCE WORKS

For m ore chan tw o years, che Health Insurance Association of America (HIAA) has been developing  
the com ponents of a reform package designed to address the unique requirem ents o f che small 
em ployer markec. T hese reforms, w hen taken as a w hole, will ensure fair access to and  con tinua­
tion o f coverage for small em ployers and their em ployees. These reforms constitute a m eaningful 
basis for enhancing  an d  expanding  health care coverage.

Small em ployers, un like their larger counterparts, are likely co go into and ouc of business frequent­
ly. Similarly, their em ployees tend  co m ove from job to job frequently. Finally, small em ployers 
change insurance carriers m ore often in an  acteinpc to obcain m ore favorable races. All of these fac­
tors, com bined  with grow ing health care cost pressures, m ake it exceedingly difficult for insurance 
carriers to provide coverage co the small em ployer and they also make it m ore likely that individuals 
w ithin this marker, will lose health care coverage at som e point. HIAA's small em ployer m arket 
reform s tackle these problem s in a reasonable and w orkable manner.

The HIAA proposal w ou ld  ensure that any small em ployer m ay obtain coverage (regardless o f the 
health  condicion o f its em ployees or the inherent adm inistrative burdens they  pose). T he following 
exam ples illustrate how  this w ould  work.

SITUATION: T om ’s Tree Trimmers opens for business w ith a full-time w ork force .of five
em ployees. With w orkers engaged in dangerous work, w here statistics suggest 
chat personal injury is far more likely to occur than in, say, a com puter sales and 
repair outlet, obtaining affordable health  insurance may be difficult. Let u s su p ­
po se  that tw o em ployees, Harry and Sam, have serious health  problem s, w hich 
insurance com panies term pre-existing conditions. To obtain coverage, the 
p -esiden t o f T om ’s Tree Trimmers could face the following options: term inate 
Harry's and Sam's em ploym ent, insure everyone except Harry and Sam, or p ro ­
vide no insurance for any of che em ployees.

SOLUTION: U nder the HIAA reform proposal, Tom 's T ree Trimmers w ould  not be excluded
from  coverage because it is engaged in dangerous work or because tw o of its . 
em ployees, Harry and  Sam, have pre-existing conditions. Also, the carrier selling 
insurance co the com pany w ould be perm itted  to reinsure Harry and Sam, the 
high risk em ployees (unbeknow nst to Harry, Sam, and their em ployer), by paying 
a reinsurance prem ium . In exchange for the reinsurance prem ium , the reinsurer 
w ould  agree to  reim burse the insurer for Harry's and Sam's costs.

SITUATION: During the course of the year a third em ployee  ac Tom 's Tree Trimmers, G eorge,
becom es seriously ill. Will his condicion threacen coverage for him self o r his 
coworkers?

Health Insurance Association of America 
1025 Connecticut Avenue N.W., Washington, DC 20036 CO 202-223-7780 CO FAX 202-223-7897



SOLUTION:

SITUATION:

SOLUTION:

SITUATION:

SOLUTION:

SITUATION:

SOLUTION:

U nder HIAA's reform proposal, insurance coverage w ould  be m aintained for all 
em ployees, regardless of any of the em ployees' conditions. Tom 's Tree Trimmers' 
insurance carrier w ou ld  be obligated to  renew  the contract (unless the  com pany 
failed to pay its prem ium s in a timely fashion or was dishonest w ith the  carrier).

G eorge, w ho has had  several m onths o f poor health, is on the road  to recovery. 
He decides to leave Tom 's Tree Trim m ers to gain experience at a sm all com puter 
sales and repair outlet, the Corner C om puter Company. He is concerned  that he 
will no t be able to obtain  coverage w ith his new  em ployer because o f his health 
record v ich Tom ’s T ree Trimmers. H e is aware that, prior to the reform s in the 
small em ployer m arket, em ployees w ho  changed jobs o r em ployers that changed 
carriers could face recurring pre-existing condition limitations. G eorge realizes 
that this could leave him w ithout health care coverage.

U nder the HIAA proposal, George w ould  be guaranteed continuity of coverage 
and w ould  not be subject to any new  pre-existing condition limitations if he  chan­
ges jobs or his em ployer switches carriers, since he satisfied those w hile 
em ployed by Tom 's T ree Trimmers (this assum es that G eorge did no t allow  his 
coverage to lapse for a sustained period  o f time).

Both Tom ’s Tree Trim mers and the Corner Com puter Com pany are concerned  
that their health prem ium s will rise inordinately if one or m ore em ployees is 
found to be seriously ill.

U nder the HIAA proposal, an insurance carrier w ould have to limit ho w  m uch its 
rates, based upon  the group 's health history, varied. Carriers could  vary their rates 
for similar small em ployer groups (those with similar dem ographics, plan type, 
and  geographic area) by no m ore than  35 percent above or below  their m idpoint 
rate (the m idpoint rate is halfway betw een  the carriers low est and  h ighest rate). 
Carriers w ould  also have to limit their industry rating adjustm ent to 15 percent. 
Finally, the year-to-year prem ium  increase for a group could  be no m ore than  15 
percen t above the carriers “trend" (defined  as the increase in the low est new  busi­
ness rate). To reflect cost differentials be tw een  m anaged care and  non-m anaged  
care products, earners could establish separate  trends.

A new  firm, Tree Doctors, Tnc., opens for business in the sam e com m unity as 
Tom 's Tree Trimmers l ik e  its com petitor, Tree Doctors em ploys five em ployees. 
At the time it opens for business, all o f its em ployees are healthy. The p residen t of 
T ree Doctors, Inc. know s that he is in stiff com petition w ith  Tom 's T ree Trimmers. 
He is concerned  that he  may be at a com petitive disadvantage if any o f his costs 
are higher than those o f Tom ’s Tree Trimmers. Since Tom ’s Tree Trim m ers has 
been  in business for som e time, the ow ner of Tree Doctors, Inc. is concerned  that 
he m ay not be able to purchase health insurance coverage at a r2te that will b e  
sim ilar to the rates charged to his com petitor.

U nder the HIAA proposal, the availability of reinsurance com bined w ith the 
prem ium  rate limits w ould  m oderate the prem ium  difference betw een  groups.
The HIAA plan w ould  ensure that Tree Doctors, Inc. did not incur inordinately 
high prem ium s relative to dem ographically similar firms.



SB 173: "An Act relating to health insurance for small employers
and providing for an effective date."

The department is neutral on this legislation.

One of the more challenging issues facing this country and Alaska is the ever- 
increasing number of small employers unable to afford health care insurance. 
This bill would address small employers who have been unable to purchase health 
care.
The bill sets up a reinsurance pool for insurers writing small employers health 
insurance in the state. In order for the bill to be effective, certain provisions have 
to be met. The authority of the director should be for approval of members only. 
The pool and coverages they provide should be exempt from the mandatory 
coverages in Title 21. The pool shall be subject to the marketing and financial 
sections of Title 21. The pool should not be subject to a subsidy from the 
legislature or exempt from taxation. The bill adequately addresses these items 
as written.
Health is not a term defined in Title 21; the appropriate term is disability. 
Additionally, 21.56.010 should clarify if hospital and medical service corporations 
and health maintenance organizations, as defined in 21.87 and 21.56, respectively, 
are included in membership. They are included on the board.

PdhI Fuhs, Commissioner
/ /
•J

3 -
Date
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THE STATE OF ALASKA 
HEALTH RESOURCES AND ACCESS TASK FORCE

FINAL REPORT

to
the Governor and Legislature

January 1993

Alaska State Legislature 
Health Resources and Access Task Force 

State Capitol 
Juneau, Alaska 99801-1182



R E C O M M E N D A T I O N # 4 :  

T h e  T a s k  F o r e #  r e c o m m e n d s  t h e  e n a c t m e n t  o f  l e g i s l a t i o n  e s t a b l i s h i n g  
r e g u l a t o r y  r e f o r m  m e a s u r e s  i n  t h e  s m a l l  g r o u p  h e a l t h  I n s u r a n c e  m a r k e t

Given this situation, the Task Force felt that, in spite of its commitment to a 
single payer system, it should also put forth recommendations for making incremental 
improvements to the existing financing system that have already been adopted in 
many other states and that could be enacted immediately by the Alaska State 
Legislature. The first four of the Task Force's access-related recommendations 
(Recommendations 4 through 7) focis on this short term strategy. Our final 
recommendation describes the Task Force’s rationale for proposing a single payer 
system as the preferred approach for providing universal coverage.

As described in Chapter Two (see Finding #6), a significant proportion of 
uninsured Alaskans are either employees in small firms or dependents of these 
employees. As was also noted, a number of serious problems in the current small 
group health insurance market are likely to make health care coverage unattractive to 
many small businesses. These problems include:

■ The refusal by some insurers to provide coverage to certain small 
businesses because of the type of work in which they are involved or the 
health status of their employees or their dependents:

* Premium levels charged by the same insurer that may vary widely across 
firms with similar employee characteristics:

■ Premium setting practices that result in many small businesses being 
offered very attractive first year rates, but then being hit by double--or 
even triple-digit increases in their premium costs in the following years. 
These staggering increases cause many businesses not to enter the 
market in the first place, to drop their coverage, or to switch to another 
carrier;

» High administrative costs due to medical underwriting activities and the 
frequent switching of insurers that is promoted by insurer practices; and

■ The dropping of some small businesses without notice or refusing to 
renew their coverage because of their claims experience.

52



v number of organizations, including the National Association of insurance 
isioners (NAIC) have worked to develop a package of regulatory reform 
ds that would enable states to address these problems. The NAIC has 
ed a Small Employer Health Insurance Availability Model Act that incorporates 
esired reform provisions. These provisions, which would apply to policies sold 
Dyers with fewer than twenty-five employees, include:

Guaranteed Issue ar.d Renewabilitv: All small group insurers must 
provide coverage to all eligible firms applying for coverage and may not 
terminate such coverage for other than good cause, such as non­
payment of premiums.

Whole Group Coverage: Insurance policies sold to small groups must 
provide coverage to all eligible employees and their dependents and 
cannot exclude certain individuals based upon their health status.

Elimination of Multiple Waiting Periods for Pre-existing Conditions:
Waiting periods for individuals with pre-existing conditions are to be 
waived if these individuals have previously fulfilled a waiting period and 
maintain continuous coverage.

Development of Standardized Plans: To allow comparison shopping by 
small employers, each small group insurer must offer two standardized 
plans, one of which is to be a "bare bones" plan.

Premium Rating Restrictions: Premium rate "bands" or restrictions would 
be established to limit variation in:

annual premium increases faced by individual small businesses; 
and

premium rates charged to different types or classes of small 
businesses.

Reinsurance Pool: A statewide reinsurance pool should be established 
to spread the risk associated with the guaranteed issue requirements in 
the small group market.

Data and Disclosure: Small group insurers must disclose their premium 
rating practices and renewability provisions to small businesses. Insurers 
must also maintain their records in proper order and submit an annual 
statement certifying that the rates they charge small businesses are 
actuarially sound and comply with all the above requirements.



S M A L L  E M P L O Y E R  M A R K E T  R E F O R M S

Comprehensive Package
stales which iMve enacted a comprehensive, 
or near-comprehensive small employer package

Connecticut (1990 )t 
Hawaii (1974)

P r e - 1 9 9 1

Partial Package
stales which have enacted select precepts 
o f small employer market reform*

Georgia (1990)

1 9 9 1

Com prehensive Package 
passed in 1991

M assachusetts 
North C aro lina!
Oregon
South C aro lina! 
Verm ont

Partial Package 
effective 1991

Colorado 
Nebraska 
New Mexico 
North Dakota 
West Virginia

1 9 9 2

Com prehensive Package 
passed in 1992

California
D elaw are!
F lo rid a!
Iow a!
K ansas!
M aine
M innesota
M issouri!

New H am pshire!
New York
Rhode Island!
Tennessee!
V irginia!
W isconsin
W yom ing!

Partial Package 
effective 1992

Arkansas 
Indiana 
Louisiana 
South Dakota

C om prehensive Package Proposals 
strong prospects fo r  passage in this session

New Jersey 
Ohio
Pennsylvania

Other
passed at least one chamber prior to adjournment

Alaska
Arizona
Colorado
Georgia
Idaho

Maryland
W ashington

• For listing of specific precepts, refer to following chart 
$ Does not require insurers to guarantee issue coverage

t  Generally follows HIAA/NAIC model 
*• Awaiting Governor’s signature



ALASKA STATE

H ospital  & N ursing  H om e
ASSOCIATION

March 26, 1993

Senator Tim Kelly, Chairman 
Labor & Commerce Correnittee 
Alaska State Senate 
Capitol Building 
Juneau AK 99801

Dear Senator Kelly:

Re: Support SB 173 (Small Employer
Health Insurance Reform)

The Association would like to be on record in support 
of SB 173, providing health insurance for small employers. We 
understand this is former SB 40 under new sponsorship.

We listened in on the hearing on SB 40 March 23 and 
would be supportive of amendments offered by Jan Meisels, representative 
of the Health Insurance Association of America.

Meaningful health reform by the U.S. Congress is at least 
one to three years before i t  w ill be implemented. SB 173 should 
compliment Congressional efforts as i t  provides a state option for 
helping small employers to purchase a health insurance program for 
themselves and their employees.

We urge the support of the Senate Labor & Cotimerce 
Committee.

Sincerely,

Harlan R. Knudson 
President/CEO

319 S e w a rd L E T T E R  OF S U P P O R T  F R O M  TH E  
H O S P I T A L  & N U R S I N G  H O M E

anBOBaBomaMBm

x (907) 463-3573



ALASKA STATE

H ospital  &  N u r sin g  H om e
ASSOCIATION

April 15, 1993

Representative Brian Porter, Chair 
House Judiciary Committee 
State Capitol 
Juneau, AK 99801-1182

Re: Support SB' HlJ \
Small Employer Health Ins.

Dear Representative Porter:

ASHNHA, representing community hospitals and nursing homes 
across the state, asks your support for SB 173, the small 
employer health insurance bill.

SB 173 is a very constructive step towards correcting one 
part of our health care cost and access problem. It opens up the 
small employer insurance market at no cost to the state.

People need health insurance now, and should not have to 
wait another two or thiee years before Congressional or State 
health reform is enacted and implemented.

Please support SB 173.

Sincerely,

Harlan R. Knudsori 
President/CEO

cc: Senator Reiger

319 Seward Street #11 • Juneau, A K  99801 • (907) 586 -1 790  * Fax (907) 463-3573



217 Second Street, Suite 201 

Juneau, Alaska 99801 

(907) 586-2323 

FAX (907) 463-5515 CHAMBER
__________________OF COMMERCE

STATEMENT OF SUPPORT 

CS for Senate Bill 173 (FIN) - "T~surance for Small Business"

The Alaska State Chamber of Commerce supports CS for Senate 
Bill 173 (FIN) "Insurance for Small Business".

CS for SB 173 (FIN) promotes the availability of health 
insurance coverage for small employers and reforms the 
small employer health insurance market.

Without requiring additional state expenditires, it provides 
that all small employer groups would be able to obtain private 
health insurance regardless of the health risk they represent.

Individuals in employer groups and employer groups themselves 
would be assured at the time of renewal that their coverage 
would not be cancelled because of deteriorating health.

CS for SB 173 (FIN) would improve the overall fairness and 
efficiency of the small employer health insurance market. For 
that reason, the Alaska State Chamber of Commerce requests 
your support of this legislation.

*STATE*



217 Second Street, Suite 201 

Juneau, Alaska 99801 

(907) 586-7323(907) 586-7323

FAX (907) 463-5515 CHAMBER
OF COMMERCE

March 30, 1993

The Honorable Tim Kelly 
Chairman, Senate Labor and 

Commerce Committee 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear Senator Kelly:

There is no problem as troublesome to the business community in 
Alaska and throughout the nation, as the Cuiicern for providing 
affordable health insurance for employees and employers. As is 
recognized in SB 173, the problem is particularly acute for the 
very small employer.

The Alaska State Chamber of Commerce continues to be on record 
in support of the intent of SB 173. We have reviewed the bill 
and it seems to be very straightforward and reasonable in terms 
of its content. While the technical issues in insurance are 
beyond our scope, we feel that the structure as proposed in 
SB 173 would solve the problem of availability of insurance 
and we are very supportive.

Thank you for your concern and your willingness co initiate a 
positive approach to solving a portion of the insurace problems 
facing the private sector, especially small business.

Jamie Parsons 
President
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N F I B  A l a s k a
National Ft:deration of 
Independent Business

9159 Stcywood lame 
Juneau, AK 99801

Hie Guardian of 
Small Business

P O S I T I O N  P A P E R

OF

N A T I O N A L  F E D E R A T I O N  OF I N D E P E N D E N T  B U S I N E S S
N F I B / A L A S K A

IN
S U P P O R T

O F

S B  173 H E A L T H  I N S U R A N C E  F O R  S M A L L  E M P L O  i'ERS



C h a i r m a n ,  m e m b e r s  of t h e  C o m m i t t e e ,  my n a m e  is R o s a  J e r r e l , and I am  
t h e  S t a t e  D i r e c t o r  for t h e  N a t i o n a l  F e d e r a t i o n  of It d e p e n d e n t  
B u s i n e s s  ~ NFIB/A1 aska. I am h a p p y  t o  be h e r e  toda-. in s u p p o r t  of 
S B  173.

B A C K G R O U N D

N F I B / A l a s k a  is c o m p r i s e d  of 5 , 0 0 0  small and i n d e p e n c e n t  b u s i n e s s  
o w n e r s .  T h e  l e g i s l a t i v e  a g e n d a  of N F I B / A l a s k a  is d e t e r m i n e d  b y  c u r  
ba l l o t .  T h e  o a l l o t  is our annual poll of our m e m b e r s  on a s e r i e s  of 
i s s u e s  d e e m e d  c r i t i c a l  to small b u s i n e s s .  A m a j o r i t y  vote, of t h e  
m e m b e r s  in r e s p o n s e  to t h e  poll, s e t s  our p o l i c y  anc. p o s i t i o n  on 
l e g i s l a t i v e  issues.

For t h e  r e c o r d  t h e  f o l l o w i n g  are t h e  r e s u l t s  of t h e  1991 N F I B / A l a s k a  
b a l l o t  q u e s t i o n s  r e g a r d i n g  h e a l t h  ins u r a n c e !

S h o u l d  l e g i s l a t i o n  b e  p a s s e d  in o r d e r  t o  create a v o l u n t a r y  
h e a l t h  i n s u r a n c e  p l a n  w h i c h  w o u l d  be a d m i n i s t e r e d  b y  p r i v a t e  
i n s u r a n c e  c o m p a n i e s  and w h i c h  w o u l d  pool small b u s i n e s s e s  
t o g e t h e r  so  t h e y  c o u l d  p u r c h a s e  e m p l o y e e  healtl i n s u r a n c e  at 
g r o u p  r a t e s ?

Y e s  727. N o  177. U n d e c i d e d  117.

If t h i s  p o o l i n g  of e m p l o y e r s  in o r d e r  t o  p u r c h a s e  h e a l t h  
i n s u r a n c e  w a s  a v a i l a b l e ,  w o u l d  y o u  p a r t i c i p a t e '

Y e s  5 0 %  N o  19% U n d e c i d e d  3 1 %

S h o u l d  e m p l o y e r s  b e  a l l o w e d  t h e  o p t i o n  of h a v i n g  t h e i r  
e m p l o y e e s  pay p a r t  of the p r e m i u m  c o s t  of h e a l t h  i n s u r a n c e  
p u r c h a s e d  t h r o u g h  t h e  a b o v e  p o o l i n g  p l a n ?

Y e s  9 0 %  N o  5 %  U n d e c i d e d  3 %

T h e  N F I B  F o u n d a t i o n  S u r v e y  n a t i o n w i d e  first f o u n d  h e a l t h  i n s u r a n c e  
l i s t e d  as a k e y  c o n c e r n  for small b u s i n e s s  in 1986 u h e n  It w a s  c i t e d  
as t h e  n u m b e r  o n e  p r o b l e m  for small b u s i n e s s  o w n e r s  out of 7 5  
p o t e n t i a l  p r o b l e m .  A g a i n  in 1990, 9 2 %  of s m a l l  o u s i n e s s  o w n e r s  
c h a r a c t e r i s e d  h e a l t h  i n s u r a n c e  as a " s e r i o u s  p r o b l e m " .  T h e  N F I B  
F o u n d a t i o n  r e c e n t l y  r e l e a s e d  Survey, P r o b l e m s  a n d  P r i o r i t i e s ,  it 
l i s t e d  t h e  co s t  D f h e a l t h  i n s u r a n c e  as still t h e  n u m b e r  o n e  p r o b l e m .  
N o  o t h e r  d i f f i c u l t y  w a s  close. S i x t y - o n e  <£1) p e r c e n t  r a n k e d  t h e  
p r o b l e m  " c r i t i c a l , "  t h e  m o s t  e x t r e m e  a s s e s s m e n t  it c o u l d  b e  given.

On 1 9 9 2  b a l l o t  we  a s k e d  o u r  m e m b e r s  in A l a s k a  t o  c h o o s e  f r o m  e l e v e n  
(11) p r o b l e m  a r e a s  -  t h e  m o s t  c o s t l y  or b u r d e n s o m e  p - o b l e m  t h e y  f a c e d



a n d  th& top t w o  were: #1 w o r k e r s  c o m p e n s a t i o n  cost and, # 2  h e a l t h  
i n s u r a n c e  for e m p l o y e e s .

F u r t h e r  s u r v e y s  h a v e  f o u n d  that small b u s i n e s s  o w n e r s  want to o f f e r  
h e a l t h  i n s u r a n c e  as a f r i n g e  b e n e f i t  out of b o t h  a s e n s e  of f a m i l y  
o b l i g a t i o n  a n d  c o m p e t i t i v e  n e c e s s i t y .

T h e  a b i l i t y  of t h e  small b u s i n e s s  o w n e r  t o  p r o v i d e  i n s u r a n c e  is 
g r e a t l y  i n f l u e n c e d  by  t h e  h i g h  c o s t s  of p r e m i u m s  and p r o f i t a b i l i t y  of 
t h e  b u s i n e s s .  For m a n y  small b u s i n e s s  t h e  s k y r o c k e t i n g  annual 
p r e m i u m  i n c r e a s e s ,  small p r o f i t  m a r g i n s ,  s t r u g g l i n g  r e g i o n a l  
e c o n o m i e s ,  and r e s t r i c t e d  ca s h  f l o w  all c o n t r i b u t e  t o  t h e  i n c r e a s i n g  
d i f f i c u l t y  small b u s i n e s s  o w n e r s  h a v e  in p u r c h a s i n g  h e a l t h  i n s u r a n c e .  
If t h e  c o s t  of p u r c h a s i n g  or c o n t i n u i n g  t o  p r o v i d e  h e a l t h  i n s u r a n c e  
c o n t i n u e s  i n c r e a s i n g ,  small b u s i n e s s  o w n e r s  will b e  f o r c e d  t o  
i n c r e a s e  e m p l o y e e  c o n t r i b u t i o n s ,  cut b e n e f i t s ,  r a i s e  d e d u c t i b l e s  or 
in s o m e  c a s e s  dr o p  c o v e r a g e  a l t o g e t h e r .

S m all b u s i n e s s  are mo 3 t  s e v e r e l y  i m p a c t e d  b y  a d v e r s e  s e l e c t i o n ,  
t h e  d e m o g r a p h i c s  of t h e  w o r k  f o r c e  (such as, a g e  a n d  gender of 
e m p l o y e e s  a n d  t h e  h o u r s  t h e y  work), h i g h e r  e m p l o y e e  t u r n o v e r  
r e s u l t i n g  in u n p r e d i c t a b l e  p a r t i c i p a t i o n  r a t e s ,  and a la c k  of 
expertise a n d  c l o u t  in p u r c h a s i n g  plans. B y  v i r t u e  of t h e i r  size, 
s mall b u s h i n e s s e s  h a v e  v e r y  l i t t l e  a c c e s s  t o  cost c o n t a i n m e n t  
m e c h a n i s m s  a v a i l a b l e  t o  l a r g e  f i rms s u c h  as s e l f - i n s u r a n c e .  B**ing 
u n a b l e  t o  o b t a i n  t h e  b e n e f i t s  of s e l f - i n s u r a n c ©  t h e y  m u s t  c o m p l y  w i t h  
e x p e n s i v e  s t a t e  m a n d a t e s ,  p a y  s t a t e  p r e m i u m  t a x e s  a n d  s h o u l d e r  a 
l a r g e r  p o r t i o n  of t h e  c a r r i e r ' s  a d m i n i s t r a t i v e  e x p e n s e s ,

S M A L L  B U S I N E S S  M A R K E T  R E F O R M

Small b u s i n e s s  o w n e r s  d e s i r e  to b u i l d  on t h e  e x i s t i n g  h e a l t h  c a r e  
s y s t e m .  S B  173 is a v o l u n t a r y  h e a l t h  i n s u r a n c e  p r o g r a m  to p r o v i d e  
m o r e  a c c e s s i b i l i t y ,  r e n e w a b i  1 i t y , p r e d i c t a b i l i t y  a n d  s t a b i l i t y  for 
s m a l l  b u s i n e s s e s .  It is a v i a b l e  m e a n s  of p r o v i d i n g  h e a l t h  i n s u r a n c e  
t o  t h e  u n i n s u r e d  p o p u l a t i o n  in A l a ska.

S t a t e  m a n d a t e s  c u m u l a t i v e l y  can r a i s e  t h e  c o s t  of h e a l t h  i n s u r a n c e  
for s m all b u s i n e s s e s ,  S B  173 h a s  a p r o v i s i o n  that s t a t e  m a n d a t e s  do  
n o t  a p p l y  t o  h e a l t h  b e n e f i t  p l a n s  p r o v i d e d  to small e m p l o y e r s .  T h i s  
w * U  a l l o w  t h e  i n s u r a n c e  i n d u s t r y  to d e s i g n  b a s i c  h e a l t h  i n s u r a n c e  
p o l 1 ci es.

It a l s o ,  r e q u i r e s  t h e  small e m p l o y e r  i n s u r e r s  t o  d i s c l o s e  i n f o r m a t i o n  
r e l a t i n g  to p r e m i u m  r a t e s  and h e a l t h  b e n e f i t  plans. It r e q u i r e s  
i n s u r e r s  t o  d e s c r i b e  in detail t h e i r  r a t i n g  p r a c t i c e s  and r e n e w a l  
u n d e r w r i t i n g  p r a c t i c e s .  P r o v i d i n g  t h i s  i n f o r m a t i o n  will h e l p  small

!■ m B g W —



b u s i n e s s  o w n e r s  t o  be b e t t e r  i n f o r m e d .  T h e  C o n g r e s s l a n a l  B u d g e t  
O f f i c e  b e l i e v e s  th a t  " g i v i n g  c o n s u m e r s  t h e  i n f o r m a t i o n  t h e y  n e e d  t o  
m a k e  m o r e  i n f o r m e d  d e c i s i o n s  m i g h t  e n h a n c e  b o t h  t h e  q u a l i t y  a n d  c o s t -  
e f f e c t i v e n e s s  of c a r e . "

T h a n k  y o u  for the o p p o r t u n i t y  t o  c o m m e n t  o n  t h i s  l e g i s l a t i o n .  
N F I B / A l a s k a  h a s  and will c o n t i n u e  to s u p p o r t  t h i s  a n d  o t h e r  
l e g i s l a t i o n  th a t  will h e l p  m a k e  p r i v a t e l y  a d m i n i s t e r e d  h e a l t h  
i n s u r a n c e  m o r e  a c c e s s i b l e ,  r e n e w a b l e ,  p r e d i c t a b l e  and s t a b l e  f o r  
small b u s i n e s s e s .



m n  / p p Q o i u t i o n  H i s t o r y  09:24 A M  0 4 / 1 4 / 9 3  P a g e  1
B I L l ( S B  173 S H O R -  T I T L E :  G R O U P  H E A L T H  INS. * * *  S M A L L  E M P L O Y E R S

B I L L  V E R S I O N :  C S S B  173 (FIN)
S P O N S O R ( S ) :  S E N A T O R ( S )  R I E G E R , P e a r c e , S a l o , K e l l y ,P h i l l i p s

C U R R E N T  S T A T U S :  P A S S D ( S )  R E C O N  N T C E S T A T U S  DATE: 0 4 / 1 3 / 9 3

T I T L E :  " A n  A c t  r e l a t i n g  t o  h e a l t h  i n s u r a n c e  for s m a l l  e m p l o y e r s ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

R E A D  T H E  F I R S T  T I M E  - R E F E R R A L ( S )
L A B O R  & C O M M E R C E ,  F I N A N C E  
L & C  R P T  4 DP  1 A M  
Z E R O  F I S C A L  N O T E  (DCED)
F I N  R P T  CS 5 D P  S A M E  T I T L E
P R E V I O U S  Z E R O  F N  A P P L I E S  T O  C S  
R U L E S  T O  C A L E N D A R  4 / 1 2 / 9 3  
R E A D  T H E  S E C O N D  T I M E  
F I N  CS A D O P T E D  U N A N  C O N S E N T  
A M  N O  1 F A I L E D  Y5 N i l  E3 A 1
A M  N O  2 F A I L E D  Y5 N i l  E3 A 1
A M  N O  3 F A I L E D  Y6 N i l  E3

1 0 3 / 2 5 / 9 3 9 46 (S
2 0 3 / 2 5 / 9 3 9 4 6 (S
3 0 3 / 3 1 / 9 3 10 0 3 (S
4 0 3 / 3 1 / 9 3 1003 (S
5 0 4 / 0 8 / 9 3 1 2 6 9 (S
6 0 4 / 0 8 / 9 3 12 6 9 (S
7 0 4 / 1 2 / 9 3 1 3 0 7 (S
8 0 4 / 1 2 / 9 3 13 0 9 (S
9 0 4 / 1 2 / 9 3 13 0 9 (S

10 0 4 / 1 2 / 9 3 1 3 1 0 (S
11 0 4 / 1 2 / 9 3 1 3 1 1 (S
12 0 4 / 1 2 / 9 3 1 3 1 1 (S
13 0 4 / 1 2 / 9 3 1312 (S
14 0 4 / 1 2 / 9 3 13 1 3 (S
15 0 4 / 1 2 / 9 3 1313 (S
16 0 4 / 1 2 / 9 3 1313 (S
17 0 4 / 1 3 / 9 3 1338 (S
18 0 4 / 1 3 / 9 3 1338 (S
1 0 4 / 1 3 / 9 3 1 3 3 9 (S
2 0 4 / 1 3 / 9 3 1 3 3 9 (S
3 0 4 / 1 3 / 9 3 1 3 3 9 (S
4 0 4 / 1 4 / 9 3 13 9 3 (S
5 0 4 / 1 4 / 9 3 1 3 9 4 (S
6 0 4 / 1 4 / 9 3 1 3 9 4 (S
7 0 4 / 1 4 / 9 3 1 3 9 6 (S

A M  N O  4 W I T H D R A W N
A M  N O  5 F A I L E D  Y5 N i l  E 3  A 1
F A I L E D  T O  A D V A N C E  T O  3 R D  R D G  Y l l  N 6  E3
T H I R D  R E A D I N G  4/13 C A L E N D A R
R E A D  T H E  T H I R D  T I M E  C S S B  1 7 3 (FIN)
R E T  T O  S E C O N D  F O R  A M _ S  F A T L E D  Y 1 0  NT 0 
P A S S E D  Y 1 9  N1  XJ-U N J n
E F F E C T I V E  D A T E  C L A U S E  V O T E  S A M E  A S  P S G
A d a m s  N O T I C E  O F  R E C O N S I D E R A T I O N
R E C O N  T A K E N  U P  - I N  T H I R D  R E A D I N G
P A S S E D  O N  R E C O N S I D E R A T I O N  Y 1 9  N 1
E F F E C T I V E  D A T E S  V O T E  S A M E  A S  P A S S A G E
T R A N S M I T T E D  T O  (H)
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Anchorage ‘Starof 'theNorth 
Chamber of Commerce

April 20,1993

To: House Finance Committe Co-Chairs, Eileen McLean & Ron Larson & House
Judiciary Chair, Brian Porter and Anchorage Legislators
From: Carol Heyman, President, Anchorage Chamber of Commerce

The Anchorage Chamber of Commerce passed a resolution supporting SB 173 on 
Small Business Health Insurance. We would like to make a correction. We are 
delighted to find out that there is a $0 fiscal note. We think its an even better bill 
than before, now that w e know there is no cost attached. We urge your support 
in passing it as quickly as possible..

Thank You.

441 West 5th Avenue, Suite 300, Anchorage, A laska 99501-2365 (907) 272-2401 F A X  (907) 272-4117
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Anchorzge-Slftro/thcNtir/Ii 
Chamber of Commerce

Anchorage Chamber of Commerce 
Resolution 5-92/93 

Support SB 173 
An Act Relating To Health Insurance For Small Business

Whereas, small business/private industry employers are restricted in their ability 
to provide adequate health insurance for their employees and;

Whereas, the inability to provide adequate health insurance puts small 
business/private industry and its employees at a disadvantage and;

Whereas, the Anchorage Chamber of Commerce supports legislation that enables 
small business/private industry to self organize health insurance for its 
employees and;

Whereas, the chamber believes in reduced state spending and no further 
expansion of state government and;

Whereas, SB 173 has a small fiscal note ($1,600) and no additional personnel to 
the State Division of Insurance and;

/

Whereas, SB 173 will be an interim relief package for small business employers 
until a federal health caife plan is mandated and put into effect;

Be it resolved that the Anchorage Chamber of Commerce supports passage of SB 
173 in its present form.

President

44t West 5th Avenue, Suite 300. Anchorage, Alaska 99501-23(55 (907) 272-2401 FA X <907) 272-4117
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C o m m i t t e e  S u b s t i t u t e  for S e n a t e  B i l l  173 ( F i n a n c e ) , if 
e n a c t e d  i n t o  law, w i l l  r e f o r m  t h e  s m a l l  e m p l o y e r  h e a l t h  i n s u r a n c e  
m a r k e t  i n  A l a s k a .  In a n u t s h e l l ,  it w o u l d  m a k e  c e r t a i n  c h a n g e s  
in t h e  m a r k e t  to  p r o v i d e  m o r e  a c c e s s a b i l i t y ,  r e n e w a b i l i t y , 
p r e d i c t a b i l i t y ,  a n d  s t a b i l i t y  in h e a l t h  i n s u r a n c e  c o v e r a g e  for 
small e m p l o y e r s  —  t h o s e  w i t h  2 t o  25 e m p l o y e e s .

T h e  b i l l  w o u l d  h a v e  n o  f i s c a l  i m p a c t  o n  t h e  s t a t e  b u d g e t  
s i n c e  n o  s t a t e  f u n d s  a r e  involved., C S S B  173 (Fin) h a s  f i v e  m a j o r  
h i g h l i g h t s :

—  G u a r a n t e e d  A v a i l a b i l i t y .  A l l  s m a l l  e m p l o y e r  
g r o u p s  w o u l d  b e  a b l e  t o  o b t a i n  p r i v a t e  h e a l t h  i n s u r a n c e  
r e g a r d l e s s  o f  t h e  h e a l t h  r i s k  t h e y  p r e s e n t .

- -  C o v e r a g e  o f  W h o l e  Grou p s .  C o v e r a g e  w o u l d  b e  m a d e  
a v a i l a b l e  t o  e n t i r e  e m p l o y e r  groups. N e i t h e r  e m p l o y e r s  n o r  
i n s u r e r s  c o u l d  e x c l u d e  f r o m  a g r o u p ' s  c o v e r a g e  i n d i v i d u a l s  w h o  
p r e s e n t  h i g h  m e d i c a l  risks.

—  R e n e w a b i l i t y  of  C o v e r a g e .  A t  r e n e w a l  time, 
e m p l o y e r  g r o u p s  a n d / o r  i n d i v i d u a l s  w i t h i n  t h e s e  g r o u p s  w o u l d  be 
a s s u r e d  t h a t  t h e i r  c o v e r a g e  w o u l d  n o t  b e  c a n c e l l e d  b e c a u s e  t h e i r  
h e a l t h  h a d  d e t e r i o r a t e d  or  b e c a u s e  of c l a i m s  m a de.

- -  C o n t i n u i t y  o f  C o v e r a g e  (or P o r t a b i l i t y ) . O n c e  a 
p e r s o n  is c o v e r e d  in t h e  s m a l l  e m p l o y e r  m a r k e t  a n d  h a s  s a t i s f i e d  
a p l a n ' s  i n i t i a l  p r e - e x i s t i n g  c o n d i t i o n  r e s t r i c t i o n s ,  h e  or  she 
w o u l d  n o t  b e  f a c e d  w i t h  m e e t i n g  t h o s e  r e s t r i c t i o n s  a g a i n  in the 
e v e n t  t h a t  t h e y  c h a n g e  jobs, or t h e i r  e m p l o y e r  c h a n g e s  c a r r i e r s .

—  P r e m i u m  P r i c i n g  L i m its. T h e r e  w o u l d  b e  s p e c i f i c  
l i m i t s  o n  h o w  m u c h  an  i n s u r a n c e  c a r r i e r ' s  r a t e s  c o u l d  v a r y  for 
e m p l o y e r  g r o u p s  o f  s i m i l a r  c o m p o s i t i o n  —  s i m i l a r  d e m o g r a p h y ,  
g e o g r a p h y ,  a n d  b e n e f i t  p l a n  design. I n s u r e r s  w o u l d  r e t a i n  t h e  
r i g h t  t o  m e d i c a l l y  u n d e r w r i t e  for p u r p o s e s  o f  a s s e s s i n g  r i s k  and 
s e t t i n g  r a t e s ,  b u t  n o t  t o  e x c l u d e  i n d i v i d u a l s  f r o m  c o v e r a g e  in a 
g r o u p  p l a n .

W h a t  m a k e s  it w o r k ?  T o  g i v e  e f f e c t  t o  t h e s e  r e f o r m s ,
C S S B  173 (Fin) a u t h o r i z e s  c r e a t i o n  of a p r i v a t e  n o t - f o r - p r o f i t  
S m a l l  E m p l o y e r  H e a l t h  R e i n s u r a n c e  A s s o c i a t i o n .  R e i n s u r a n c e  m e a n s  
t o  i n s u r e  a g a i n .  U n d e r  r e i n s u r a n c e ,  t h e  p r i m a r y  i n s u r e r  —  the 
o n e  w h i c h  w r i t e s  t h e  p o l i c y  —  c a n  e l e c t  t o  p u r c h a s e  i n s u r a n c e  
f r o m  a r e i n s u r e r  t o  c o v e r  a l l  or  p a r t  o f  t h e  l o s s  w h i c h  t h e  g r o u p  
p o l i c y h o l d e r  is p r o t e c t e d  a g a i n s t .  R e i n s u r a n c e  e n a b l e s  an  
i n s u r e r  t o  a c c e p t  a g r e a t e r  v a r i e t y  o f  r i s k s  —  t o  t r e a t  all 
i n d i v i d u a l s  in a g r o u p  t h e  s a m e  w a y  —  a l l  m e m b e r s  of  a g r o u p  
w o u l d  h a v e  t h e  s a m e  b e n e f i t s .  T h e  r e i n s u e r  s t a n d s  b e h i n d  t h e  
i n s u r e r  a n d  s i m p l y  r e i m b u r s e s  for c l a i m s  a s s o c i a t e d  w i t h  c e r t a i n  
r e i n s u r e d  i n d i v i d u a l s .  T h i s  a l l o w s  t h e  i n s u r e r  t o  s p r e a d  h i g h  
r i s k s  b r o a d l y  t h r o u g h  t h e  p r i v a t e  m a r k e t  r a t h e r  t h a n  c o n c e n t r a t e d  
in o n e  s m a l l  e m p l o y e r  group.
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A *  y o u  a re  a w a re , T h e  A la s k a  S ta te  C h a m b e r  o f  C o m m e ro e  s t a f f  h a s  b e e n  w o rk in g  o n  
th e  C h a m b e r ’s 1993 le g is la tiv e  p r io r i t i e s  t h a t  y ou  h e lp e d  d e t e r m i n e  la s t  fa ll. L is te d  
b e lo w  a re  5 le g is la tiv e  b ills  w h e r e  y o u r  te s tim o n y  Is n e e d e d  N Q J f r

1. E M P L O Y E E  R E F E R E N C E  - ( S e n a te  B ill 122)
The purpose of this bill ii to protect em pbyera from being held liable when they diiolow, in good faith, 
information regarding an employee or former employee to another employer. Employer* ihould expect to be 
able to share all pertinent employee Information without the fear of ropercmaaion and  to be able to hire 
employees without subsequently discovering character Caw*.

2 .  R E G U lA T Q R Y _ R % F O R M  - ( H o u s e  J o in t  R e s o lu t io n  11)
The private sector continues to assert that reform u  needed for State regulations, H JR  11 would place on the 
1994 ballot a Constitutional Amendment which would permit the Legislature to w ke action on regulations 
written by State agencies which go far beyond the intent of the law a* pw iod by the Legislature. For the 
Legislature to annul a poorly coasidsrederegulation, a majority vote of the H ours and Senate would still bo 
required,

3 . H E A L T H . lK S U R A M :a .  F O R  S M A L L  J U S f f l E a S  • (C S  f o r  S e n a t e  B ill  173 F IN )
This Senate 8111 would reform the small business health insurance market (25 employee! or leu) in Alaska to 
provide (1) guaranteed avail-' ”lty for aU employees of a group regtrdles* o f Individual health risks; (2) 
renewability of ^ r le u  o f oases of health deterioration and the num ber and size of submitted 
claims; (3) con te  , ,  age so that individuals who initially satisfy a plan’* pre-exiitlng conditional
restrictions won’t b, ffiw. ..mating those restrictions again if the employee changes jobs or the employer 
switches Insurance carriers; (4) specific limitations on policy rate* within omployer groups or similar 
composition; (5) stability and predictability. CSSB 173 (FIN) would create a privet* not-for-profit Small 
Employer Health Reinsurance .Association which would have ££ financial iznpaot on the atate budget,

4 . N U IS A N C E  B IL L  .  ( S m i t e  B ill 1 7 8 )
This bill is designed to greatly reduce nuisance lawsuits and litigation by narrowing the definition of the term 
''nuisance" to mean "a substantial and unreasonable interference in the use o f an enjoyment of real properly 
Including water", SB 178 Is designed to limit frivolous lawsuit* against any firm complying with tonal of an 
existing development permit issued and monitored by an authorized agency.

5 . S E N A T E  C O N C U R R E N T  R E S O L U T IO N  N Q .4  .  ( S C R  4 )
SCR 4 requast* the Alaska Supreme Court to re-evaluate its interpretation of Alaska Civil Rule 82 to permit 
ALL prevailing parties to recover attorney fees and costs Including those who prevail over special interest 
groups opposed to natural resource development, Currently public interest litigants are encouraged to sue 
beoause M  attorneys fees are paid to the puolio interest group if it prcvailr and nothing is paid 1/ it loses,

C o n t a c t  Y o u r  l e g i s l a t o r s  b v ,

o  C a ll y o u r  le g is la to r  d irec t*  te le p h o n e  n u m b e n  e n c lo s e d  
o  S e n d  a 50 w o rd  p e r s o n a l  o p in io n  m e s s a g e  (P O M ) th r o u g h  y o u r  lo c a l  L e g is la tiv e  

In fo rm a tio n  O ffice  • te le p h o n e  n u m b e r s  e n c lo se d ,
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T he H onorab le  B rian  Porter 
C hairm an , Ju d ic iary  C om m ittee  
A laska  H ouse o f  R epresen ta tives 
S tate  C apito l 
R oom  122
Juneau , A lask a  9 9 8 0 1 -1 1 8 2  

D ear R cprescn ta ta iv c  Porter:

I w rite  in connection  w ith  S enate  Bill 178.

F o u r years ago  I w as appo in ted  by C h ief Judge H. R ussel H olland  and  S u perio r C ourt 
Judge B rian  S hortcll to serve  as the lia ison  for all o f  the p lain tiffs  invo lved  in  litiga tion  
aris ing  out o f  the E X X O N  V A L D E Z  Oil Spill. T he oil spill had a d ev asta tin g  im pact on the 
lives o f v illagers, fisherm en , landow ners and b usin esses located  from  Prince W illiam  Sound 
to portions o f  the A lask a  P en insu la  (and  even  beyond to B ristro l B ay and  S ou theast in term s 
o f its im pact on fish p rices, in clud ing  thousands o f A ncho rag e  and  K enai Pen insu la  residents) 
B ccaus'’ E xxon  refused  to  pay  the bulk  o f  the d am ag es su ffered  by the  v ic tim s o f  the 
spill —  ch o o sin g  instead  to only  settle  w ith  the sta te  and  federal g ov ern m en ts  —  eventually  
som e four h un dred  law su its w ere  filed  by over 5 ,0 00  in d iv idual A lask a  p lain tiffs , including  
law su its rep resen ting  the in terests o f  severa l thousand add itional A laska  c itizens. O ur m ost 
recent e stim a tes  show  that litiga tion  em b rac ing  som e 29 ,000  A lask a  citizens.

T he p roposed  bill in S ection  1 w ould  bar an action  if the a lleged  "act . . .  is 
au thorized  by . . .  a s ta tu te  o r regu lation  . . .  a license, perm it, o r o rd er issued  by the state or 
federal g overnm en t . . .  o r a court o rder o r decision ."  U nder S ec tion  3, the A ct w ould  apply



to any  law su it w here a final judgm ent has not yet been entered  —  m ean in g  it w ould  
retroactive ly  a ffec t all liab ilities w hich arose prior to  the A ct and  w hich  have not yet been 
finally  ad ju d ica ted  by a court.

W ith ou t go in g  in to  detail —  and p u tting  aside the num erous am b ig u itie s  in the bill as 
curren tly  red rafted  —  S enate  Bill 178 cou ld  potentially  cut o ff substan tia l p ortions o f  the oil 
spill litiga tion . For exam ple , the bill m ight w ell bar a cou rt from  in qu iring  into any  a llegation  
o f  E xxon o r A ly cska  neg ligence  re la ting  to tanker design , spill p reparedness, con tingency  
p lanning, vessel m anning , c rew  q ualifica tions, c le a n -u p  p rocedures and  so  forth  —  to the 
extent such  issues invo lve licenses, perm its, agency o rders or court o rders. R ecent expert 
dam age reports  put the total com pensato ry  dam ages su ffered  by the p la in tiffs  a ris ing  from  the 
spill at app ro x im ate ly  $2 .6  b illion . If the Legisla ture  ex tin gu ishes $2.6  b illion  in vested  
causes o f  ac tio n , it w ou ld  expose the S tate  o f A laska to $2.6 b illion  in "just com pensa tion" 
tak ing  c la im s under A rtic le  I, See. 18 o f  the  A laska C onstitu tion  and the F ourteenth  
A m endm ent to the U. S. C onstitu tion .

G iven  the poten tia l ram ifica tions o f th is bill on  the rights o f thousan ds o f  state 
c itizens —  and  on the sta te  treasury  —  w e respectfu lly  urge that S.B. 178 not be enacted  as 
w ritten , and  that it be sub jected  to far g rea ter debate and  public  hearing  than  has been 
availab le  to  date.

S incerely,

The Honorable Brian Porter

April 21, 1993
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April 26, 1993

The Honorable Brian Porter
House of Representatives, State of Alaska
Capitol Building, Room 122
Juneau, Alaska 99801-1182

Re: House CS for CS for Senate Bill 178(71101

Dear Mr. Porter:

Attached is a proposed revised version of HCS CSSB 178(JUD). This 
proposed version incorporates several changes suggested by Sealaska Corporation after 
discussion with proponents of the legislation. The attached language represents a 
compromise and, while it addresses a number of concerns previously expressed by Sealaska 
Corporation, there may be other interested parties whose valid concerns have not been 
addressed.

Accordingly, Sealaska will withdraw its stated objections to the Bill if the 
attached version is considered and enacted.

Sincerely,

SEALASKA CORPORATION

Robert W.vJ^scher 
Executive Vic6 President 

Resource Management

RWlVbjw

Enclosure

S E A L A S K A  C O R P O R A T I O N  ONE Sealaska Pla,;a. Juneau. Alaska 99801-1276 Phone (907) 586-1512
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[PROPOSED]

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered: 4/22/93 
Referred: Finance

Sponsor(s): SENATE JUDICIARY COMMITTEE

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to civil nuisance actions."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 ^Section 1. AS 09.45.230 is repealed and reenacted to read:

4 Sec. 09.45.230. ACTION BASED ON PRIVATE NUISANCE, (a) A person may

5 bring civil action to enjoin to abate a private nuisance. Damages may be awarded in the

6 action.

7 (b) A person may not maintain an action under this section if the occupation,

8 structure, or act, associated with an air emission or water or solid waste discharge but

HOUSE CS FOR CS FOR SENATE BILL NO. 178(JUD)

SB0178d HCS CSSB 178(JUD)



excluding the placement of nuclear waste, that is the subject of the action is expressly 

authorized by and is not in violation of a term or condition of

(1) a statute or regulation;

(2) a license, permit, or order issued after public hearing by the state or 

federal government, and subject to continuing compliance monitoring and periodic review 

by the issuing agency, and subject to renewal on a periodic basis; or subject to AS 46.40.010 

- 46.40.210;

(3) a court order or judgment.

Notwithstanding other provisions of law, except AS 09.50.170 - 09.50.240 and AS 

19.25.080 - 19.25.180, a person may not bring a civil action to enjoin or abate a private 

nuisance or to recover damages for a private nuisance unless the action is authorized by 

subsection (a) or this subsection (b).

*Sec. 2. AS 09.45 is amended by adding a new section to article 4 to read:

Sec. 09.45.255. DEFINITION. In AS 09.45.230 - 09.45.255, "nuisance" means 

a substantial and unreasonable interference with the use or enjoyment of real property, 

including water.

*Sec. 3. This Act applies to an action if judgment has not been entered in the action before 

the effective date of this Act, and to that extent this Act is retroactive under AS 01.10.090.

SB0178d HCS CSSB 178(JUD)
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered: 4/22/93 
Referred: Finance

Sponsor(s): SENATE JUDICIARY COMMITTEE

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to civil nuisance actions."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 *Section 1. AS 09.45.230 is repealed and reenacted to read:

4 Sec. 09.45.230. ACTION BASED ON PRIVATE NUISANCE, (a) A person may

5 bring civil action to enjoin to abate a private nuisance. Damages may be awarded in the

6 action.
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1 (b) A person may not maintain an action under this section if the occupation,

2 structure, or act, [INCLUDING] associated with an air emission or water or solid waste

3 discharge but excluding the placement of nuclear waste, that is the subject of the action is

4 expressly authorized by and is not in violation of a term or condition of

5 (1) a statute or regulation;

6 (2) a license, permit, or order issued after public hearing by the state or

7 federal government, and subject to continuing compliance monitoring and periodic review

8 bv the issuing aaencv. and subject to renewal on a periodic basis: or subject to AS 46.40.010

9 ■ 46.4[0.]21Q:

10 (3) a court order or [DECISION] judgment.

11 [(C)] Notwithstanding other provisions of law, except AS 09.50.170 - 09.50.240

12 and AS 19.25.080 - 19.25.180, a person may not bring a civil action to enjoin or abate a

13 private nuisance or to recover damages for a private nuisance unless the action is authorized

14 by subsection (a) or this subsection (b).

15 [(C) THE PROVISIONS OF (b) OF THIS SECTION DO NOT APPLY TO

16 ACTIONS REGARDING A NUISANCE IN AN AREA ZONED AS RESIDENTIAL BY

17 A CITY, BOROUGH, OR MUNICIPALITY REGARDING VIEW, ODCR, OR NOISE.

18 *Sec. 2. AS 09.45 is amended by adding a new section to article 4 to read:

19 Sec. 09.45.255. DEFINITION. In AS 09.45.230 - 09.45.255, "nuisance" means

20 a substantial and unreasonable interference with the use or enjoyment of real property,

21 including water.

SB0178d HCS CSSB 178(JUD)
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*Sec. 3. This Act applies to an action if judgment has not been entered in the action before 

the effective date of this Act, and to that extent this Act is retroactive under AS 01.10.090.

SB0178d HCS CSSB 178(JUD)
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Aprilu | 1993

To: H o u s e  J u d i c i a r y  C o m m i t t e e  
E i g h t e e n t h  L e g i s l a t u r e  
S t a t e  of A l a s k a  
J u n e a u ,  A K

From: Dr. R o n n  E. Dick, A s s o c i a t e  P r o f e s s o r
N a t u r a l  R e s o u r c e s  
801 L i n c o l n  St.
Sitka, AI< 9 9 8 3 5

De a r  Sirs:

I a m  w r i t i n g  as a c o n c e r n e d  c i t i z e n  and as a n a t u r a l  r e s o u r c e  
m a n a g e m e n t  p r o f e s s i o n a l  to c o m m e n t  on S e n a t e  B i l l  No. 1 7 8 - H o u s e  
Bill 282, "An A c t  r e l a t i n g  t o  c ivil n u i s a n c e  a c t i o n s . "

I h a v e  v e r y  s e r i o u s  c o n c e r n s .  On  t h e  face of it, t h i s  is an 
ob v i o u s ,  c y n i c a l  a n d  c o r r u p t  e x e r c i s e  of p o w e r  by a n  e l e c t e d  
r e p r e s e n t a t i v e  of t h e  p e o p l e  of A l a s k a  w h o  h a s  d e c i d e d  t o  d o  t h e  
b i d d i n g  of p o w e r f u l ,  w e a l t h y  c o r p o r a t i o n s .  T h i s  l e g i s l a t i o n  is in 
d i r e c t  r e s p o n s e  t o  a l a w s u i t  a g a i n s t  A l a s k a  P u l p  C o r p o r a t i o n  
b e c a u s e  of its p o l l u t i o n  of S i t k a  S o u n d  and t h e  e f f e c t s  of  t h i s  
p o l l u t i o n  on  t h e  w a t e r f r o n t  p r o p e r t y  o w n e r s  in S i t k a  Sound. It is 
i r o n i c a l  t h a t  t h a t  t h e  s p e c i a l  i n t e r e s t s  of t h e  t w o  p u l p  m i l l s  in 
SE A l a s k a ,  e s p e c i a l l y  A l a s k a  P u l p  C o r p o r a t i o n  ( A P C ) , b e n e f i t  f r o m  
th i s  Bill. It is i r o n i c a l  b e c a u s e  it is t h e s e  p u l p  m i l l s  t h a t  
c o m p l a i n  t h e  m o s t  a b o u t  t h e  i n f l u e n c e  of " s p e c i a l  i n t e r e s t s " ,  on 
l e g i s l a t i o n .

R a t h e r  t h a n  g e t  into t h e  legal d e t a i l s  a n d  n u a n c e s  of s u c h  a 
L e g i s l a t i v e  A c t  w i t h  r e s p e c t  to i n d i v i d u a l  p r o p e r t y  r i g h t s  a n d  d u e  
p ro c e s s ,  I w i l l  f o c u s  m y  c o m m e n t s  on t h e  u n d e r l y i n g  p r i n c i p l e s  of 
j u s t i c e  t h a t  t h i s  A c t  v i o l a t e s .  S i n c e  t h i s  A c t  e x e m p t s  a n y  p o l l u t e r  
from l i a b i l i t y  if t h e y  h a v e  t h e  p e r m i s s i o n  of t h e  g o v e r n m e n t  to 
p o l l u t e  (by v i r t u e  o f  s t a t u t e  or r e g u l a t i o n ,  l i c e n s e  or p e r m i t ,  or 
c o u r t  o r d e r  of d e c i s i o n ) , it is a b s o l u t e l y  e s s e n t i a l  t h a t  t h e  
i n t e g r i t y  of t h e  " p e r m i s s i o n "  p r o c e s s  be u n t a i n t e d .  T h e  f a c t  is 
th a t  t h i s  p e r m i t t i n g  p r o c e s s  is o f t e n  l a c k i n g  of i n t e g r i t y  and 
o f t e n  i n v o l v e s  c o l l u s i o n  b e t w e e n  the p e r m i t t i n g  a g e n c i e s  a n d  the 
p o l l u t e r s .

It is a fa c t  t h a t  A P C  a n d  t h e  S t a t e  of A l a s k a  D e p a r t m e n t  of 
E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC) h a v e  h a d  n u m e r o u s  p r i v a t e  m e e t i n g s  
t o  a g r e e  u p o n  a c c e p t a b l e  p o l l u t i o n  s t a n d a r d s .  G e n e r a l l y ,  A P C  
i n f o r m s  D E C  a b o u t  the c u r r e n t  level of d i s c h a r g e  of s p e c i f i c  
p o l l u t a n t s  a n d  D E C  w r i t e s  t h e  s t a n d a r d s  so t h a t  t h o s e  l e v e l s  of 
d i s c h a r g e  c a n  be m a i n t a i n e d .

It is a f a c t  t h a t  D E C  o f t e n  f a i l s  t o  e n f o r c e  v i o l a t i o n  of the 
s t a n d a r d s  o r  t o  e n f o r c e  t h e i r  own r e g u l a t i o n s .  A n  e x c e l l e n t  
e x a m p l e  of D E C ' s  r e f u s a l  to e n f o r c e  t h e i r  own r e g u l a t i o n s  is D E C ' s  
2 0+ y e a r  r e f u s a l  t o  e n f o r c e  A i r  Q u a l i t y  R e g u l a t i o n  18 A A C  5 0 . 1 1 0 * ^ ^  
A i r  P o l l u t i o n  P r o h i b i t e d  ( E f f e c t i v e  5 / 2 6 / 1 9 7 2 ) .  T h e  S i t k a  ^  
C o n s e r v a t i o n  S o c i e t y  f i l e d  an a d m i n i s t r a t i v e  a p p e a l  r e g a r d i n g  t h e  \ 
D E C ' s  f a i l u r e  w i t h  r e s p e c t  to  t h i s  r e g u l a t i o n  f o u r  y e a r s  a g o  and



t

t h e  a p p e a l  w a s  d e c i d e d  in f a v o r  of t h e  S i t k a  C o n s e r v a t i o n  S o c i e t y  
in M a y  of 1992. In short, t h i s  r e g u l a t i o n  p l a c e d  t h e  b u r d e n  of 
p r o o f  on t h e  p o l l u t e r  t o  p r o v e  t h a t  t h e  p o l l u t i o n  t h e y  c r e a t e  is 
N O T  i n j u r i o u s  t o  h u m a n  h e a l t h  or w e l f a r e ,  a n i m a l  o r  p l a n t  life, or 
P R O P E R T Y ,  o r  w h i c h  w o u l d  u n r e a s o n a b l y  i n t e r f e r e  w i t h  t h e  e n j o y m e n t  
of l i f e  or  p r o p e r t y .  D E C  s t i l l  h a s  N E V E R  e n f o r c e d  t h i s  r e g u l a t i o n  
in t i e  p a s t  a n d  h a s  n o t  e n f o r c e d  t h i s  r e g u l a t i o n  in s p i t e  o f  t h e  
a p p e a l  d e c i s i o n  a l m o s t  o n e  y e a r  ago.

In t h e  A p r i l  20, 1993 ( yesterday) S i t k a  S e n t i n e l ,  it w a s
r e p o r t e d  t h a t  t h e  E P A  is c o n s i d e r i n g  a l a w s u i t  a g a i n s t  t h e  D E C  
b e c a u s e  t h e  A l a s k a  D E C  h a s  b e e n  t o o  l e n i e n t  w i t h  A l a s k a  P u l p  
C o r p o r a t i o n .

Now, t h e  A l a s k a  S t a t e  L e g i s l a t u r e  is c o n s i d e r i n g  a B i l l  t h a t  
w o u l d  d i s e n f r a n c h i s e  t h e  p u b l i c ,  t h e  c i t i z e n s  of A l a s k a ,  f r o m  
s e e k i n g  l e g a l  r e d r e s s  w h e n  t h e  S t a t e  G o v e r n m e n t  a n d  c o r p o r a t i o n s  
c o l l u d e  t o  c i r c u m v e n t  t h e  laws a n d  r e g u l a t i o n s  of t h e  state.

F r a n k l y ,  t h i s  l e g i s l a t i o n  t h r e a t e n s  t h e  c r e d i b i l i t y  of our 
S t a t e  g o v e r n m e n t  a n d  I b e l i e v e  is p o l i t i c a l l y  a n d  s o c i a l l y  
d e s t a b i l i z i n g .  It d e s t r o y s  c h e c k s  and b a l a n c e s  a n d  l e a v e s  t h e  
c i t i z e n s  of A l a s k a  w i t h o u t  a n y  a c c e p t a b l e  m e a n s  of p r o t e c t i n g  
t h e m s e l v e s  f r o m  c o r p o r a t e  e x c e s s e s .  T h i s  A c t  s h o u l d  n o t  h a v e  b e e n  
w r i t t e n  in t h e  f i r s t  place. It m o s t  c e r t a i n l y  s h o u l d  n o t  r e c e i v e  
t h e  a p p r o v a l  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e .

R ox rfr E. Dick, P h . D  
F o r e s t  R e s o u r c e s
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bill/subject

H e l l o

My n a m e  is D o n  M u l l e r .  F o r  th e last  17 y e a r s  I h a v e  b e e n  a 
b u s i n e s s p e r s o n  h e r e  in S i t k a .  F o r  t w o  y e a r s  b e f o r e  t h a t  1 wa s a 
c h e m i s t  a t  th e  A P C  p u l p  mill.

I h a v e  to a d m i t  t h a t  t h e  p u l p  mill a t t o r n e y s  an d  e x e c u t i v e s  a r e  
v e r y  c l e v e r .  A n d  v e r y  c u n n i n g .  SB 1 7 8  is a v e r y  c l e v e r  and
c u n n i n g  bil l.  A n d  R o b i n  T a y l o r ,  if he is n o t  t e l l i n g  th e  truth,  
is a l s o  v e r y  c l e v e r  for  g e t t i n g  t h e  bill as far as it h a s  come.

If he is t e l l i n g  t h e  truth,  he is s i m p l y  a l a c k e y  f o r  th e 
mill. 1 s u s p e c t  h e is v e r y  c l e v e r .

B u t  in a d e m o c r a c y ,  w e  e x p e c t  m o r e  of o u r  l e a d e r s .  In a 
d e m o c r a c y ,  w e  e x p e c t  m o r e  of i n d u s t r y  e x e c u t i v e s  w h o  c l a i m  
to be  m e m b e r s  of th e sm a l l  c o m m u n i t y  in w h i c h  t h e y  live. T h e s e  
p e o p l e  a r e  all s u p p o s e d  to be m o r e  t h a n  j u st  c l e v e r  a n d  c u n n i n g .
In a d e m o c r a c y  t h e  r i g h t s  of t h e  i n d i v i d u a l  a r e  s u p p o s e d  to be as

i m p o r t a n t ,  m a y b e  m o r e  i m p o r t a n t ,  t h a n  t h e  r i g h t s  of a s i n g l e
i n d u s t r y ,  e s p e c i a l l y  an i n d u s t r y  t h a t  h a s  a long, lon g h i s t o r y  of
v i o l a t i n g  laws a n d  r e g u l a t i o n s .

T h e  bill b e i n g  c o n s i d e r e d  t o d a y  is o b v i o u s l y  w r i t t e n  b e c a u s e  the 
p u l p  mill in S i t k a  d o e s n ' t  lik e y e t  a n o t h e r  r i g h t  of an 
i n d i v i d u a l ,  y e t  a n o t h e r  r i g h t  of t h e  c o m m u n i t y  in w h i c h  it is 
a l l o w e d  to o p e r a t e .  T h e  p u l p  mill w a n t s  to h a v e  its o w n  rules.
T h e  p u l p  mill b e l i e v e s  t h a t  th e r i g h t s  of the  mill a r e  m o r e  
i m p o r t a n t  t h a n  th e  r i g h t s  of a n y  i n d i v i d u a l  or c o m m u n i t y .

I a s k  t h a t  y o u  v o t e  a g a i n s t  th is  bill in th e  i n t e r e s t s  of 
d e m o c r a c y  a n d  t h e  r i g h t s  of th e c i t i z e n s  of A l a s k a .

Signed:
Testifier

Representing (Optional)
/ O f t - ,

Address
~ t 4 ~ )  - 6 ~  U

Phone No.

9/86 Legislative Information Office



HOUSE COM MITTEE REPORT
(7) U C ^
D ate  R eferred : A pril 20 , 1993 F U R T H E R  R E F E R R A L S :

D ate  o f  C o m m ittee  A ction : W "  2  1 '  ^  2>

T h e  JU D IC IA R Y  C o m m ittee  considered :

C S F O R  S E N A T E  B IL L  N O . 178(JU D ) am (efd  fid)

"A n A ct re la tin g  to  c iv il n u isan ce  actions."

C S SB  178(JU D ) am (efd  fid} 

C IV IL  N U IS A N C E  A C T IO N S

Finance

R E C O M M E N D A T IO N S : ,  v
be rep laced  w i t h _ _ _ _ _ _ _ U d S
[ ] have a ttach ed  am endm en ts(s)
[ ] d o  pass 
[ ] do  not pass

no reco m m endatio ns 
[ ] ind iv idual reco m m en d a tio n s 
[ ] add itional referral to  the  _ J_

(X I the sam e title 
_[ ] a  new  title

C om m ittee

A D O P T S: letter o f  In tent

A T T A C H E S N E W  F IS C A L  N O T E (s): 

[ ] fiscal im p a c t_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

(Dept)

[ ] zero  fiscal note

A P P R O V E S  PR E V IO U S: 

[ ] fiscal n o te ( s ) _____

(Dept/D»te)

M"zero fiscal note(s)

SIGNING DO PASS S ' DP jQTIIER RECOMMENDATIONS DNP NR AM

7

* >

/



Please Print 

—Name___ MLEhang.(H) P h o n e

Rep. Brian Porter, Chairman

House Judiciary Committee
Date: April 21, 1993 

place: Capitol Room 120

Subject Of Meeting: SB 173 Group Health Insurai 

for Small Employers; SB 178 Civil Nuisance Acti< ns

ce

-Representing.
Business/Personal 

Mailing Address .
D o  y o u  W a n t  

la_Tesli£y2__
W h i c h  Subject/ 

W h i c h  Bill?

Xll( I'&tia. 0 .

C tl\(> A A v\L »
5o)

n t
y ®

C 2 J S _

: 7
y W - L c o t

A /F S /S 9 /̂ *7  S rt/b /w c f

 Pr^w.CC
■5+"Arfe ■Fa.Cfiry
Ad s-f̂ fe.

VS/ t - c ^ K .  I <*£■{-
?¥ ?* / 6 - S 7 7 9 - 5 C  / ? 3

L ^ s H f R .v<UOB S e j F & ? a 5  fe I icn-A  ̂ X)K 5 / ?  n i
~J "■'Gf 6 , ~ '■ /o c  <y }  €  S y Z g -

/ Jjw
ftj, Fran

^ - e  l-£

\ / Y >o ^ V  \ V 9 p ^ W W A

^ u 6-/?©^ 

S O ^    nLC-

S B l i y  Page i_  of_



Rep. Brian Porter, C h a i r m a n ____________________
Date April 2 1 , 1993

House Judiciary Committee I Place: Capitol Hoorn 120

Subject of Meeting: SB 173 Group Health Insurance 

for Small Employers; SB 178 Civil Nuisance Actions

Please Print 

N a m e Representing

Business/Personal 

Mailing A d d r e s s Zip iliiPiiQmL- (W) P h o n e

D o  y o u  W a n t  

.to.Testifv?

W h i c h  Subject/ 

W h i c h  Bill?

u k) CJ£Mc=r- < p c > & c ^  2-24^2 *3. ^ V i O ^ $ 0 2 - N ( = &

G e l s

5  <s>es- g j
-$"§2 -JVS7 f D _ N ___ s s  / 7 z r

/ z A t o J f a f i o k J r / £ > & . M t / e s d hf l x > t
r ^ § , % ? ' ■ & > ) c( j > . _ h i ___ .... . . . . .

V  I  4  w r v A 2nt/| \ft!V\

f o  fS><-7C i-L'S-l /
f y - v & L ( I S N S / S

,4 iL ^ : T lr T Z %  / c n , / y ) J s L s M ' / r v '

\ ( [ A a a j j >c u  \ F v l d c L i L
"  f

f S ^ C Y ti-  C § m \ o
T & k  E .  W -  * - 2 0 ^

f S L xhhk*  /  AVl. f a i T 0 ( _ £ 3 i “ T C i i i n
o
( D N . S B .  .. I I.......r  j >-- -

Y _ N

Y N

Y H

Y N

, Y N

Y N ,
Page ̂ _ o f __



0 4 / 2 1 / 9 3
1 3 : 3 2 : 3 8
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LEGISLATIVE TELECONFERENCE NETWORK SYSTEM LTN1150
PARTICIPANT LIST (ALL PARTICIPANTS) BY:KOD

TCN:30549 SCHEDULED FOR:04/21/93 13:00 TO 15:00 FOR:KOD
PUBLIC HEARING HOUSE JUDICIARY

IKODIAK y
MS. MARY FORBES ^  TESTIFY

LEGISLATIVE TELECONFERENCE NETWORK SYSTEM LTN1150
PARTICIPANT LIST (ALL PARTICIPANTS) BY:ANC

TCN:30549 SCHEDULED FOR:04/21/93 13:00 TO 15:00 FOR:ANC
PUBLIC HEARING HOUSE JUDICIARY

FOLEY ft G L 'A S
ANCHORAGE

RICHARD FOLEY (U-lftS ) TESTIFY
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SB 178 MR. PETER
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ROBINSON!^"
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SELF
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ELLIS
TESTIFY

SB 178 MR. ROBERT TESTIFY
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STURM
NICHOLS
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SB 178 MS. SUSAN TESTIFY
SB 178 MS. CAROLYN TESTIFY
SB 178 MS. NATASHA CALVIN TESTIFY
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SB 178 MS. PAT KEHOE »» * TESTIFY
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p rov isions o f  this A ct are no t severable."
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COMMENTS ON HB 282

My name is Jeffery D. Troutt. I am an attorney with Birch, Horton, Bittner & 

Cherot here in Juneau, i appear today representing only m yself to speak in 

opposition to HB 282, a bill that would abolish legitimate claims along with the 

occasional frivolous ones.

Like many o f you, I am a conservative Republican. I co-founded my law 

school's chapter o f the Federalist Society, and worked for the Free Congress 

Foundation in Washington, D.C. for over two years. Here in Alaska, I have 

remained active in support o f conservative causes, and in Republican Party politics.

I provide you with this brief background in order to demonstrate to you that I 

have strong conservative and Republican credentials, and that I have earned battle 

scars in support o f conservative principles. Having done this, I intend to testify that 

HB 282 runs contrary to conservative principles by diminishing private property 

rights we conservatives hold dear.

HB 282 increases the threshold harm to private property rights that a plaintiff 

must prove to prevail in an action. It does so by adopting a statutory definition o f  

"nuisance" as "a substantial and unreasonable interference with the use or enjoyment 

o f real property". Currently the term "nuisance" is not defined. AS 09.45.230  

simply provides that a lawsuit may be brought by person "whose property is 

injuriously affected or whose personal enjoyment is lessened by a private nuisance".

The bill would also bar lawsuits to enjoin or abate a nuisance, or to obtain 

damages, if the activity complained o f  is done under color o f  law.

I support the new definition o f "nuisance" because it will help prevent 

frivolous and vexatious litigation, and is in accord with the common law definition. 

However, I strongly oppose the ban on nuisance lawsuits because it would force



people who did not participate in, or receive benefits from, other peoples' private 

economic activities to bear the economic burden o f  those activities.

Nuisance law exists to protect the economic value o f private property. It is a 

private cause o f  action brought bv private plaintiffs to redress harm done to them by 

another’s use o f  his or her property. Unfortunately, nuisance law can be abused by 

persons interested in impeding economic development. The problem, however, lies 

not in nuisance law itself, but in the increasing politicization o f  the judiciary, and the 

tendency o f courts to substitute their judgment for that o f  the Legislative and 

Executive branches o f government.

Banning lawsuits based on nuisance will not stop frivolous lawsuits or 

lawsuits meant to harass or delay economic development. There are plenty o f  

theories o f liability that plaintiffs who wish to bring such actions can use. To 

discourage frivolous lawsuits you should consider enacting legislation that will 

reduce the incentive to bring them. Examples would include tightening standing 

requirements and eliminating the exemption o f public interest litigants from paying 

attorneys fees under Civil Rule 82.

In preparation for my testimony, I reviewed the Alaska Digest's listing o f  

nuisance cases during the territorial and statehood periods. I found that there are 

only nine published decisions. Only two o f  them were decided since statehood, the 

most recent in 1973. Of the remaining seven, three were brought against 

bawdyhouses (establishments which presumably were not authorized by statute, 

permit, or court order).

While I do not know how many lawsuits based on nuisance have been 

brought at the superior and district court levels in recent years, the paucity o f  

published decisions leads me to believe that nuisance lawsuits are not much o f  a 

nuisance at all. In fact, they appear to be brought infrequently. The proposed bill 

therefore seems to be to be the equivalent o f  using a howitzer to kill a flea.



When brought for legitimate reasons, lawsuits based on nuisance encourage 

the economically efficient use o f property by forcing a person to consider the impact 

o f  his actions on other. They encourage activities that have a net economic benefit, 

and discourages activities that do not. To use a simplified example, a person may 

wish to engage in an activity on his property that has an economic value o f $100 to 

him, but which diminishes the value of his neighbor’s property by $1,000. The 

potential for nuisance liability will discourage him from undertaking the activity on 

his property —  an activity which will produce a net loss in the overall economy.

If, however, the activity is worth $2,000 to the property owner, he will still 

engage in the activity regardless o f liability for nuisance. He will profit from the use 

o f his property even if he must pay his neighbor $1,000 for his loss. The economy 

will receive a net gain, and the neighbors will be compensated for their loss

While we each have a right to use our property to compete and prosper in a 

free market, we have a corresponding responsibility to reimburse others if  our 

actions diminishes the value o f their property. That does not mean that an activity 

should not continue because others are harmed by it. It merely means that a person 

who profits by the activity should reimburse those who suffer from it. The mere 

fact that a person can obtain a government permit for an activity should not mean 

that his use o f property is more important than his neighbors’, or that he is free to 

trample on the rights o f other property owners. Unfortunately, under HB 282, 

permit holders will be elevated to a special status above mere "property owners", 

and their neighbors will be required to subsidize the permitted activity. This is not 

only morally wrong, it is economically unsound.

The legislature, agencies, and courts do not always consider the impact o f  an 

activity on property values, nor should they. But if  HB 282 becomes law, they will. 

The decision-making process will become even more politicized than it is today. 

Government will become more paternalistic, and the people o f  Alaska will become



even more dependent upon government to take care o f  them. In the end, 

government —  not the market —  will pick economic winners and losers, and 

determine the value o f private property. I don't beheve Government is equipped, or 

can be trusted, to make those decisions.

For these reasons, HB 282 is anti-competitive and anti-business. It is 

fundamentally flawed in that it would place the burden o f  economic activity that 

would otherwise be actionable in nuisance on people who neither caused nor 

benefited from the activity. This is at odds with principles o f property rights and 

individual responsibility. HB 282 should not become law.
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H B  282
T E S T IM O N Y  O F  R O B E R T  W . L O E S C I iE R  

E X E C U T IV E  V IC E  P R E S ID E N T , S E A L A S K A  C O R P O R A T IO N
A p ril 21, 1993

M y n a m e  is R o b e r t  L o esch e r. I a m  E x ec u tiv e  V ic e -P re s id e n t R e s o u rc e  
M a n a g e m e n t fo r  S e a la sk a  C o rp o ra tio n . S e a 'a s k a  is o n e  o f  12 R e g io n a l N a tiv e  C o rp o ra tio n s  
a n d  is th e  R e g io n a l N a tiv e  C o rp o ra tio n  fo r S o u th e a s t  A la sk a . S e a la sk a  is th e  la rg e s t p r iv a te  
la n d o w n e r  in S o u th e a s t  A lask a .

I a m  h e re  to d ay  to  testify  a b o u t H B  282. 1 u n d e rs ta n d  th a t  th e  S e n a te  o n  
M o n d ay  p a s se d  C S SB  178. In m y te s tim o n y , I am  a ssu m in g  th a t  th e  rev is io n s  in  C S SB  178 
h av e  b e e n  in c o rp o ra te d  in to  H B  282.

L a s t w ee k  I w ro te  to  you  e x p re ss in g  S e a la s k a ’s c o n c e rn s  a b o u t  S B  178. I am  
p le a se d  a n d  w ish  to  a ck n o w led g e  th a t  a n u m b e r  o f  S e a la s k a ’s c o n c e rn s  h a v e  b e e n  a d d re s s e d  
in th e  S e n a te ’s C o m m itte e  S u b s titu te . F o r  e x am p le , th e  C o m m itte e  S u b s titu te  c la rifies  th a t  
a p e rso n  m u st b e  in co m p lian c e  w ith  a p e rm it o r  license  in o rd e r  to  o b ta in  im m u n ity  fro m  
su its  b a se d  o n  n u isan ce .

D e sp ite  th e se  ch an g es , S e a la sk a  still ha< s ig n ific an t c o n c e rn s  o v e r  w h e th e r  th e  
Bill r e p re s e n ts  g o o d  p u b lic  policy. O u r  p rin c ip le  c o n c e rn  is th a t  it a t te m p ts  to  e lim in a te  
frivo lo us law su its  by b an n in g  all such  law su its u n d e r  c e r ta in  c irc u m s ta n c e s . I f  th e  c u r re n t  
H B  282 b e c o m e s  law. leg itim a te  c laim s b a se d  o n  n u isan ce  will n o t b e  h e a rd , a n d , as a  re su lt, 
p ro p e r ty  o w n e rs  w ho  have  le g itim a te  g riev an ce s  will n o t b e  a b le  to  h av e  th e ir  d ay  in c o u rt . 
T h e re  a re  a sp e c ts  o f  th e  Bill w hich  S e a la sk a  su p p o r ts .  In p a r tic u la r , S e a la sk a  b e liev e s  th a t  
it is g o o d  p u b lic  po licy  to  re d u c e  frivo lous law suits. S e a la sk a  s u p p o r ts  th e  p ro p o s e d  
d e fin itio n  o f  "n u isan ce"  as "su b s tan tia l a n d  u n re a s o n a b le  in te r fe re n c e  w ith  th e  u se  o r  
e n jo y m en t o f  p ro p e r ty  . . .  ." T h is  cod ifies  th e  c o m m o n  law  d e fin itio n  o f  n u isa n c e  a n d  w e 
b e liev e  will e lim in a te  th e  m ajo rity  o f  friv o lous law suits.

U n d e r  th e  leg is la tio n  p assed  by th e  S e n a te , on ly  p ro p e r ty  o w n ers  in a re a s  
z o n e d  as re s id e n tia l can  sue  fo r n u isan ce  a g a in s t a p e rm it o r  licen se  h o ld e r  o n  th e  b asis  o f  
"view, o d o r, o r  noise." S e a la sk a  has tw o c o n ce rn s  a b o u t th is . F irs t, m an y  A la sk an s  live in 
a re a s  w h e re  th e re  is n o  zon ing . T h e  Bill leav es ru ra l A la sk an s , a n d  A la sk a n s  w ho  live in 
m o st n a tiv e  v illages, w ith  less p ro te c tio n  th an  th e ir  u rb a n  c o u n te rp a r ts .  S e a la sk a  o p p o se s  
an y  leg is la tio n  th a t  will give th e se  p e o p le  sec o n d  class p ro p e r ty  rig h ts .

S eco n d , the  Bill only  allow s n u isa n c e  law su its  b a se d  u p o n  "view, o d o r , o r  
noise." T h is  is to o  n a rro w . T h e  Bill w ou ld  b an  law suits b a se d  u p o n  n u isa n c e  su ch  a s  a ir  o r  
w a te r  p o llu tio n , o r  o th e r  types o f  d a m a g e  n o t listed.



S e a la sk a  is a lso  c o n c e rn e d  th a t  th e  re tro a c tiv e  a p p lic a tio n  o f  th is  Bill s e e m s  
ta rg e te d  a t  a  sp ec ific  law su it. W hile  th is d o e s  n o t  a ffe c t S e a la sk a  o n e  w ay o r  th e  o th e r ,  
th e re  a re  c o n s t i tu t io n a l co n ce rn s . I a p p re c ia te  th e  s p o n s o r ’s b e lie f  th a t  th e  B ill is 
c o n s titu tio n a l a n d  d o  n o t w ish to  m ak e  a ju d g m e n t o n e  w ay o r  th e  o th e r . H o w e v e r, I d o  
b e liev e  th e re  a re  le g it im a te  a rg u m e n ts  on  b o th  s id es  a n d  h o p e  th a t  th e  C o m m itte e  w eigh s 
th e  a rg u m e n ts  care fu lly .

S e a la sk a  b e lie v e s  th a t  th e  c u r re n t  C o m m itte e  S u b s titu te  is a n  im p ro v e m e n t 
o v e r th e  o rig in a l B ill. S e a la sk a  s u p p o r ts  th e  B ill’s a t te m p ts  to  w ee d  o u t friv o lo u s law su its . 
H o w e v e r, it d o e s  so  by b a n n in g  valid  law su its  by p ro p e r ty  o w n ers  w ho  h av e  su f fe re d  
e c o n o m ic  loss b e c a u s e  o f  a n o th e r ’s ac tiv itie s . T h a t  S e a la sk a  c a n n o t su p p o r t .

I h a \ e  a p p re c ia te d  the  B ill’s s p o n s o rs ’ w illing ness  to  c o n s id e r  S e a la s k a ’s 
c o n ce rn s , a n d  th is  le ad s  m e  to  th e  co n clu sio n  th a t  it is p o ss ib le  fo r  th e  sp o n so rs  to  a c h ie v e  
th e ir  o b je c tiv e s  w ith o u t h a rm in g  leg itim a te  in d iv id ua l p riv a te  p ro p e r ty  rig h ts .

O n  b a la n c e , a n d  d e sp ite  im p ro v e m e n ts , th is  Bill is flaw ed . H o w e v e r , it is n o t  
u n re d e e m a b le ,  a n d  a c o m p ro m ise  th a t  S e a la sk a  s u p p o r ts  is p o ss ib le .

O n e  su ch  p o ss ib le  c o m p ro m ise  w o u ld  b e  a  C o m m itte e  S u b s t i tu te  th a t  
in c o rp o ra te s  th e  s ta tu to ry  d e fin itio n  o f  "n u isan ce ,"  b u t d o e s  n o t b an  law su its  b a s e d  u p o n  
n u isan ce . T h is  w o u ld  give p e rso n s  o n  b o th  s id es  o f  th e  issues tim e  to  fa sh io n  c o m p ro m ise  
leg is la tio n  th a t  w o u ld  a d d re s s  th e  s p o n so rs ’ a n d  o th e r  p ro p e r ty  o w n e rs ’ c o n ce rn s .

A n o th e r  p o ss ib le  c o m p ro m ise  w ou ld  b e  a C o m m itte e  S u b s titu te  th a t  b a n s  su its  
fo r in ju n c tiv e  re l ie f  w h e re  a p e rm it o r  license  has b e e n  issued , b u t a llow s su its  fo r  m o n e ta ry  
d a m ag es . T h is  c o m p ro m ise  w ou ld  a llow  e co n o m ic  d e v e lo p m e n t w hich  h a s  b e e n  s a n c tio n e d  
by th e  S ta te  to  go  fo rw a rd . P ro p e r ty  o w n ers  w h o  h av e  b e e n  in ju re d  by th a t  e c o n o m ic  
activ ity  w o u ld  b e  a b le  to  su e  fo r th e  lost v a lu e  o f  th e ir  p ro p e r ty , b u t  n o t to  s to p  th e  ac tiv ity .

In c losin g , 1 w ou ld  like to  s ta te  th a t  S e a la sk a  w o u ld  b e  g lad  to  w o rk  w ith  th is  
C o m m itte e  a n d  th e  B ill’s sp o n so rs  to  fash io n  leg is la tio n  w hich  w o u ld  h e lp  e lim in a te  fr iv o lo u s  
law suits w ith o u t d im in ish in g  leg itim a te  p ro p e r ty  rig h ts . I h o p e  m y c o m m e n ts  h av e  b e e n  
usefu l to  y ou . P le a se  le t m e know  if th e ir  is a n y th in g  S e a la sk a  c an  d o  to  a ss is t th is  
C o m m itte e  in w o rk in g  o u t a fa ir c o m p ro m ise .

T h a n k  you  very  m uch .

-2-
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E X A M P L E S

I w ou ld  like to  p re s e n t you  w ith  a  c o u p le  e x a m p le s  o f  h ow  th is  Bill w ou ld  
o p e ra te  to  d e p riv e  p ro p e r ty  o w n e rs  o f  leg itim a te  rig h ts .

M any  o w n e rs  o f  re c re a tio n a l cab in s w h o  d e p r  ' u p o n  a  s tr e a m  fo r  w a te r  
supp ly . S u p p o se  a  n e ig h b o rin g  la n d o w n e r  o b ta in e d  a  p e rm ' J r e d g e  th e  s tre a m , a n d  by 
so  d o in g  re n d e re d  th e  w a te r  u n p o ta b le . T h e  cab in  o w n e r  w o u ld  su ffe r  a n  e c o n o m ic  loss 
w hich  w o u ld  n o t b e  a c tio n a b le .

N ow  fo r  an  e x a m p le  c lo se  to  m y h e a r t.  S e a la sk a  o w n s a  la rg e  a m o u n t o f  
t im b e r  in a re a s  w hich , n o t su rp ris in g ly , a re  n o t z o n e d  re s id e n tia l. I t is c o n c e iv a b le  th a t  
s o m e o n e  o n  lan d  a d jo in in g  S e a la s k a ’s tim b e rla n d s  m ay  b e  g ra n te d  a  p e rm it  to  d isch a rg e  
ch em ica ls  in to  th e  a ir  o r  w a te r  w hich  cou ld  kill th e  tim b e r . E v en  if  S e a la sk a  p a r tic ip a te d  
in a p ub lic  h e a r in g  an d  o p p o s e d  g ra n tin g  o f  th e  p e rm it, it w ou ld  b e  d a m a g e d  fin an c ia lly  by 
th a t ac tiv ity . If th is  Bill b e c a m e  law, S e a la sk a  cou ld  su s ta in  m illio n s o f  d o lla rs  o f  lo sses 
b ec au se  o f  th e  p o llu tio n  a n d  w ou ld  be  u n a b le  to  d o  a n y th in g  a b o u t  it.
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IN  T H E  LEG ISLA TU R E OF T H E  ST A T E  O F  A LA SK A  

E IG H T E E N T H  LEG ISL A TU R E - F IR ST  SESSIO N

BY THE SENATE JUDICIARY COMMITTEE

Amended: 4/19/93
Offered: 4/13/93

Sponsor(s): SENATE JUDICIARY COMMITTEE

A B IL L  

F O R  AN A C T  E N T IT L E D

1 "A n  A c t re la tin g  to  civil n u isance  actions."

2 B E  IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

8-LS0930\E

3 * S ec tio n  1. A S  0 9 .45 .23 0  is repealed and reenacted  to read:

4 Sec. 09 .45 .230 . A C TIO N  B A SED  O N  PR IV A T E  N U ISA N C E, (a) A person

5 m ay b ring  a civ il action to enjoin or abate  a p rivate  nuisance. D am ages may be

6 aw arded  in the action.
7 (b ) A person  may not m aintain an action  under th is section if  the occupation,

8 s tru ctu re , o r act, including  an em ission o r d ischarge but excluding  the  placem ent o f

9 n uc lear w aste , that is the subject o f  the action is authorized by and is not in violation

10 o f  a term  o r condition  o f
v , .11 ( i )  a teta tu te  or regulation;

12 (2 ) a license,, perm it, or o rder issued after public hearing  by the state

13 o r federa l governm ent; o r

14 (3 ) a court o rdetjo r-dQ e ty n ^
15 (c ) T h e  p rovisions o f  (b) o f this section  do not apply to actions regarding a

SB0178C CSSB 178(JUD) am(efd fid)
New Text underlined IDELETED TEXT BRACKETEDJ



1 nu isance  in an area zoned  as residential by a c ity , borough , o r  m un ic ip a lity  regard ing

2 view , odor, o r noise.
3 (d) N otw ithstand ing  o ther provisions o f  law , excep t A S 0 9 .5 0 .1 7 0  - 09 .50 .240

4 and A S 19.25.080 - 19.25.180, a person may not bring  a civil ac tio n  to en jo in  or abate

5 a p riva te  nuisance or to recover dam ages io r a private nu isance  u n less  the  action is

6 au thorized  by this section.
7 * Sec. 2. A S 09.45 is am ended  by add ing  a new section to artic le  4 to  read:

8 Sec. 09 .45 .255 . D E FIN IT IO N . In A S 09 .45 .230  - 0 9 .4 5 .25 5 , "nu isance" m eans

9 a substantia l and  unreasonab le  interference w ith the use o r en jo y m en t o f  K ^ p ro p e r ty ,

10 including  w ater.
11 * Sec. 3 . T his A ct app lies to an action if judgm ent has not been  en te red  in the action

12 before  the effec tive  date o f  th is A ct, and to that ex ten t th is A ct is re troactive  under

13 A S  01.10 .090 .

CSSB 178(JUD) am(efd fid) -2- SB0178c
New Text Underlined [DELETED TEXT BRACKETED]
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irony flensra!

:  hava asked Paul»tta to fas th is  on to you« Tho Alaska i^oreflc Aeooc lat lon (APA) !,« working with the Stata Cĥ tr.b<5>̂ to Introduce and enact the attached l e g i s l a t i o n ,  assuming than you Wave no major problem v l th  lt« What.wa are Seeing In  the lower 48 Jcc nuioance claims oomblr.^d with olast* aut lons to  c rea te  la rg *  itawnulti c la iming damages f$ r  discharges authorised by fede ra l  and Wtaee permits . the de f in i t ion  Of ’' n u i s a n c e T n  tha ettachod amendment la  designed t o ! preclude lawsuits against permitted 
qiaeharges. :

x  h a v e  t a l k e d  t j o  s e n a t o r  M i l l e r  a n d  R t p r a » a n U t i v «  
i i i i a m a  a b o u t  i n t r o d u c i n g  t h i s  8 4  a  c o w u t t e e  b i l l ,  b u t  d i d  n o t  
u n i  t o  p r o c e e d  i f  y o u  h a d  t o  j o r  p r o b l e m s » C o u l d  y o u  p l e a s e  g i v e  
e  a  c a n  a t  y o u r  c o n v e n i e n c e ,



SENT BYiROKEVJuniM 3-24-83 i B<*8 ••807§85«SÛ *8520151# !

*fi«fl t l* ft- ls Amend AS 09 . 4S«?3o to read as fo l lowat
AS 09 . 45 . 240. Action to  abate oc unjo in [PBSVATS) nuisance. (a| An notion t o t  an in junct ion  or dtuuegas m y  be brought by tha at< to oe by a person whose property is  in ju r io u e ly  a f f e c ted  o f  wh< ae enjoyment o f hi# o f her property IS lessened to  abate A nui sanec. A judgment In the act ion may enjoin o r abate the nuiaenc® an well  ae award damages. . .(b) zu an action brought under {«) the summons s h a l l  be served 

■*> »w, leva then AO day* nor more then to cays be fo re the dec® o f/  t r  e l ,  mo continuance sh e l l  be granted fo r  a longer pe r iod  then■a'ton days unless the p l a i n t i f f  applying fo r  the continuance gives an' undertaxing to the defendant# with su re t ies  approved by the court conditioned to the payment of costs that may aoorue to  the de:*ndanc i f  judgment Is  rendered against the p l a i n t i f f ,
( O  i n  t h i s  s e c t i o n  . . ,  . .  . .  k i"nuieanoe" means an act# including a dischargo or emission, occupation or structure that causes mate r ia l  annoyance, Inconvenience or discomfort .  An act# including a dizoharqa or emlsaion, occupation or scruoturS that i s  l icensed, permitted o r  otherwiseauthorized by lav  i» not a nuisanesi ana “ s ta te "  includes p o l i t i c a l  subdivision® o f  the s ta te* (d) No action may bs aalntained fo r  nuisance o r  t o r t i o u s  . . . te r te rence with a person's in te res t  in the use and enjoyment o f  r e a l  property except In conformance with the p rov is ion s  o f  fchi* 

"■ ; t l o n .
i .v

so

*Seo. 2, AS 09 . 4S.MA(a) and (o ) apply to a l l  ac t ion* In  which no judgment tm* been irntsred as o f  the effaofclve data o f  tb l o  Act.
1 . This Acs takia a f f a o t  immediately under AS 01 . 10 . 070( c ) .

bmSCRIPTIOMt
This b i l l  would l im i t  nuisance aoeiona to those brought u^dar th is  s ta tu te ,  Thla b i l l  would a lso c l a r i f y  the d e f i n i t i o n  Of "nuisanoa" to remove any doubt that permitted discharges and fttrjUuicna era not nulaancae. ' ? i n a l l y ,  i t  would e s t a b l i s h  a r e l a t i v e l y  narrow time frame in whioh t r i a l  o f  nuisance act ions could take p lace .  Thia meane that i f  a p l a i n t i f f  obta ins an in junc t ion  against the defendant, the p l a i n t i f f  cannot drag out the cojoc co the subs tan t ia l  economic hardship o f  the defendant.

i

*1
Under the p rov is ions of Sic. 2# the b i l l  would apply to riding ao t lona . thus, currant actions claiming that psrmietsd c i l l t i t e  a:# ruiftanvwa would havs co ba dismissed.

t
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B i l l  H i s t o r y

S e n a t e  B i l l  No. 178 w a s  i n t r o d u c e d  M a r c h  31, 1993. A  
n u m b e r  of q u e s t i o n s  a r o s e  c o n c e r n i n g  the bill, p a r t i c u l a r l y  as to 
its b r e a d t h  a n d  p o s s i b l e  i n t e r f e r e n c e  w i t h  the a b i l i t y  of 
g o v e r n m e n t  to a b a t e  p u b l i c  n u i s a n c e s .  T h a t  c r i t i c i s m  w a s  w e l l  
t a k e n  a n d  w o r k  c o m m e n c e d  i m m e d i a t e l y  to r e f i n e  the l a n g u a g e  of the 
b i l l  in p r e p a r a t i o n  for c o m m i t t e e  a d o p t i o n  of a s u b s t i t u t e .  T h e  
n e w  l a n g u a g e  l i m i t e d  the a m e n d m e n t  of A S  0 9 . 4 5 . 2 3 0  to p r i v a t e  
n u i s a n c e s .  O n  A p r i l  12 H o u s e  Bill No. 282 was i n t r o d u c e d  
c o n t a i n i n g  the n e w  l a n g u a g e  a n d  on  A p r i l  14 the S e n a t e  J u d i c i a r y  
C o m m i t t e e  a d o p t e d  the new l a n g u a g e  as a c o m m i t t e e  s u b s t i t u t e  a n d  
r e p o r t e d  out C S  SB 178 (Jud). At that p o i n t  C S S B  178 a n d  H B  282 
w e r e  ide n t i c a l .

CS  SB 178 (Jud) p a s s e d  the S e n a t e  cn A p r i l  17. S e n a t o r  
P h i l l i p s  g a v e  n o t i c e  of r e c o n s i d e r a t i o n  a n d  on A p r i l  19, the S e n a t e  
t o o k  u p  the r e c o n s i d e r a t i o n .  T h e  bill w a s  r e t u r n e d  to s e c o n d  
r e a d i n g  to a d d  s o m e  a m e n d m e n t s  to m e e t  s o m e  c o n c e r n s  e x p r e s s e d  by 
S e n a t o r  P h i l l i p s  a n d  S e n a t o r  Rieger. As a m e n d e d ,  CS SB 178 w a s  
p a s s e d .
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Bill P r o v i s i o n s

A S  0 9 . 4 5 . 2 3 0  c o d i f i e s  c o m m o n  l a w  to a u t h o r i z e  p e r s o n s  to 
s u e  to a b a t e  or e n j o i n  p r i v a t e  n u i s a n c e s  a n d  to r e c o v e r  d a m a g e s  for 
i n t e r f e r e n c e  w i t h  p r i v a t e  p r o p e r t y  r i g h t s . 1/ A l t h o u g h  Sec. 230 
s p e a k s  o f  " i n j u r i o u s l y  a f f e c t e d "  a n d  " l e s s e n e d  p e r s o n a l  e n j o y m e n t , "  
t h e  c o u r t s  in A l a s k a  f o l l o w  the m a j o r i t y  o f  c o u r t s  t h r o u g h o u t  the 
c o u n t r y  in a p p l y i n g  the m o r e  o b j e c t i v e  r e a s o n a b l e n e s s  test.

S e n a t e  B i l l  No. 178 was i n t r o d u c e d  to c o d i f y  the 
r e a s o n a b l e n e s s  test a n d  S e c t i o n  1 of the b i l l  p r o v i d e s  in p a r t  as 
f o l l o w s :

Sec. 0 9 . 4 5 . 2 3 0 .  A c t i o n  b a s e d  o n  p r i v a t e  n u i s a n c e .
(a) A  p e r s o n  m a y  b r i n g  a c i v i l  a c t i o n  to  e n j o i n  or 
a b a t e  a p r i v a t e  n u i s a n c e .  D a m a g e s  m a y  b e  a w a r d e d  
in the a c t i o n .

S e c t i o n  2 of the b i l l  adds a new s e c t i o n  c o n s i s t i n g  of  a d e f i n i t i o n  
o f  " n u i s a n c e "  as follows:

Sec. 0 9 . 4 5 . 2 5 5 .  D e f i n i t i o n .  In A S  0 9 . 4 5 . 2 3 0  - 
0 9 . 4 5 . 2 5 5 ,  "nu i s a n c e "  m e a n s  a s u b s t a n t i a l  a n d  
u n r e a s o n a b l e  i n t e r f e r e n c e  w i t h  the u s e  or e n j o y m e n t  
of real p r o p e r t y ,  i n c l u d i n g  w a t e r .

T o g e t h e r  Sec. 230(a) and Sec. 255 do n o t h i n g  m o r e  th a n  m o d e r n i z e  
t h e  l a n g u a g e  and i n c o r p o r a t e  the test u s e d  by  t h e  c o u r t s  in the 
c o m m o n  l a w  of n u i s a n c e .

S e c t i o n  1 of CS SB 178 b e f o r e  the f l o o r  a m e n d m e n t s  a d d e d  
to s u b s e c t i o n s  to A S  09.45.230. S u b s e c t i o n  (b) b a r s  a c t i o n s  b a s e d  
o n  " o c c u p a t i o n ,  s t r u c t u r e ,  or act" that is a u t h o r i z e d  by law, 
i n c l u d i n g  e m i s s i o n s  a n d  d i s c h a r g e s  that h a v e  b e e n  p e r m i t t e d  or 
l i c e n s e d . 2/ S u b s e c t i o n  (b) p r e v e n t s  c o l l a t e r a l  a t t a c k s  o n

1/ A S  0 9 . 4 5 . 2 3 0 .  A c t i o n  to a b a t e  or e n j o i n  p r i v a t e  n u i s a n c e .  
A n  a c t i o n  m a y  be b r o u g h t  by a p e r s o n  w h o s e  p r o p e r t y  is i n j u r i o u s l y  
a f f e c t e d  or w h o s e  p e r s o n a l  e n j o y m e n t  is l e s s e n e d  by a p r i v a t e  
n u i s a n c e ,  and by the j u dgment in the a c t i o n ,  the n u i s a n c e  m a y  be 
e n j o i n e d  or a b a t e d  as w e l l  as d a m a g e s  r e c o v e r e d .

2/ (b) A  p e r s o n  m a y  not m a i n t a i n  a n  a c t i o n  u n d e r  this s e c t i o n  
if the o c c u p a t i o n ,  s t r u c t u r e  or act, i n c l u d i n g  a n  e m i s s i o n  or 
d i s c h a r g e ,  that is the s u b j e c t  o f  the a c t i o n  is a u t h o r i z e d  by

(1) a s t a t u t e  or regulation;
( c o n t i n u e d . ..)
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p e r m i t s ,  licenses, and o r d e r s  i s s u e d  by r e g u l a t o r y  a g e n c i e s  as w e l l  
as c o l l a t e r a l  a t t a c k s  o n  j u d g m e n t s ,  d e c r e e s  a n d  o r d e r s  e n t e r e d  by 
courts. It w o u l d  a l s o  p r o t e c t  a p e r s o n  a c t i n g  in r e l i a n c e  on  the 
terms a n d  c o n d i t i o n s  of  the a u t h o r i t y  c o n t a i n e d  in (b)(1), (2) a n d  
(3) f r o m  h a v i n g  to d e f e n d  a c t i o n s  that a r e  b r o u g h t  a l l e g i n g  
n u i s a n c e ,  but that are in f a c t  c o l l a t e r a l  a t t a c k s  o n  the a u t h o r i t y  
of g o v e r n m e n t a l  e n t i t i e s  to r e g u l a t e  or e n f o r c e  r e g u l a t i o n s .

S u b s e c t i o n  (b) h a s  e n g e n d e r e d  a c o n s i d e r a b l e  a m o u n t  of 
c o n t r o v e r s y ,  p r o b a b l y  b e c a u s e  it was not c a r e f u l l y  read. H o w e v e r ,  
in o r d e r ^ a l l a y  c o n c e r n s ,  o n e  of the a m e n d m e n t s  a d o p t e d  o n  t h e  f l o o r  
e m p h a s i z e s  that the i n t e n t  o f  s u b s e c t i o n  (b) is to bar a c t i o n s  o n l y  
as to those o c c u p a t i o n s ,  s t r u c t u r e s  and a c t s  that are s p e c i f i c a l l y  
c o v e r e d  by a p e r m i t  or l i c e n s e ,  or o t h e r  a u t h o r i t y .  T h e  a m e n d m e n t  
a d d e d  "and is not in v i o l a t i o n  of  a te r m  or c o n d i t i o n  o f "  a f t e r  "is 
a u t h o r i z e d  b y . "

A d d i t i o n a l  c o n c e r n  w a s  e x p r e s s e d  b e c a u s e  m a n y  p e r m i t s  and. 
l i c e n s e s  are issued as a m a t t e r  of c o u r s e  w i t h o u t  a p u b l i c  hearing' 
p r o c e s s  to i n f o r m  the g e n e r a l  p u b l i c  as to the c o n s e q u e n c e s  of the 
o c c u p a t i o n ,  s t r u c t u r e  or a c t  t h a t  is b e i n g  p e r m i t t e d .  A g a i n ,  in 
o r d e r  to a l lay c o n c e r n s ,  t h e  S e n a t e  a d o p t e d  a q u a l i f i c a t i o n  t h a t  
l i c e n s e s ,  pe r m i t  and o r d e r s  th a t  w o u l d  be u s e d  to bar a s u i t  w o u l d  
o n l y  be those i s s u e d  a f t e r  a p u b l i c  he a r i n g .

A n o t h e r  a m e n d m e n t  w a s  a d d e d  to d e a l  wil»; c o n c e r n s  
e x p r e s s e d  by p e o p l e  o v e r  the p l a c e m e n t  of n u c l e a r  w a s t e  in v a r i o u s  
re m o t e  areas of the sta t e ,  s o  the bar to s u i t s  ov e r  e m i s s i o n s  a n d  
d i s c h a r g e s  w o u l d  not a p p l y  to the p l a c e m e n t  of n u c l e a r  w a s t e .

As p a s s e d  by the Senate, A S  0 9 . 4 5 . 2 3 0 ( b )  r e a d s  as
f o l l o w s :

) A  p e r s o n  m a y  n o t  m a i n t a i n  an  a c t i o n  u n d e r  t h i s  
- a c t i o n  if the o c c u p a t i o n ,  s t r u c t u r e ,  or act, 
i n c l u d i n g  an e m i s s i o n  or d i s c h a r g e  but e x c l u d i n g  
the p l a c e m e n t  o f  n u c l e a r  w a s t e , that is the s u b j e c t  
of the a c t i o n  is a u t h o r i z e d  by a n d  is n o t  in 
v i o l a t i o n  of a t e r m  or c o n d i t i o n  of

(1) a s t a t u t e  or r e g u l a t i o n ;
(2) a l i c e n s e ,  p e r m i t ,  or o r d e r  i s s u e d  a f t e r  

pu b l i c  h e a r i n g  by  the s t a t e  or f e d e r a l  g o v e r n m e n t ;  
or

(3) a c o u r t  o r d e r  or d e c i s i o n .

2 / ( . . .continued)
(2) a license, p e r m i t ,  or o r d e r  iss u e d  a f t e r  p u b l i c  

h e a r i n g  by the s t a t e  or f e d e r a l  g o v e r n m e n t ;  or
(3) a c o urt o r d e r  or d e c i s i o n .
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S o m e  p e o p l e  have r a i s e d  c o n c e r n s  that s u b s e c t i o n  (b) 
c o n s t i t u t e s  a taking. T h i s  c o n c e r n  is w h o l l y  m i s p l a c e d .  A  c a r e f u l  
r e a d i n g  of s u b s e c t i o n  (b) e v e n  b e f o r e  the a m e n d m e n t s  m a k e s  it c l e a r  
that n o t h i n g  in the s u b s e c t i o n  d e l e g a t e s  the g o v e r n m e n t ' s  p o w e r  of 
e m i n e n t  d o m a i n  to a n y  pri te p e r s o n .  If a n y  " t a k i n g "  o c c u r s ,  it 
w o u l d  be e i t h e r  at the time the s t a t u t e  or r e g u l a t i o n  is a d o p t e d  or 
a lic e n s e ,  p e r m i t  or order i s s u e d  p u r s u a n t  to the s t a t u t e  or 
r e g u l a t i o n ,  not the o c c u p a t i o n ,  s t r u c t u r e  or act l i c e n s e d ,  
p e r m i t t e d  or or d e r e d .  All s u b s e c t i o n  (b) does is p r e v e n t  
c o n t i n u i n g  l i t i g a t i o n  c o n s t i t u t i n g  c o l l a t e r a l  a t t a c k s  on  the p o w e r s  
of  the e x e c u t i v e ,  l e g i s l a t i v e  a n d  j u d i c i a l  b r a n c h e s  to o r d e r  
s o c i e t y  r e a s o n a b l y .  It a l s o  p r e v e n t s  b u r d e n i n g  a p e r s o n  w h o  a c t s  
in g o o d  f a ith a n d  in c o m p l i a n c e  w i t h  l a w  w i t h  c o s t s  that a r e  
p r o p e r l y  t h o s e  o f  the g o v e r n m e n t  t h a t  a c t e d  u n d e r  its p o l i c e  p o w e r  
in the p a r t i c u l a r  w a y  c h allenged.

S u b s e c t i o n  (b) l i k e w i s e  d o e s  not g i v e  the h o l d e r  of a
l i c e n s e  or p e r m i t  a right to act in a n  
i n t e r f e r e  w i t h  -.he p r o p e r t y  ri g h t s  o f  
p r o t e c t s  author ized a c t i v i t i e s ,  not 
l i c e n s e s .  M o r e o v e r ,  the me r e  h o l d i n g  
not i m m u n i z e  the hol d e r  from a n y  o t h e r  
a r i s e  f r o m  a c t i v i t i e s  for w h i c h  t h e r e

u n l a w f u l  w a y  or u n r e a s o n a b l y  
o t h e r s .  S u b s e c t i o n  (b) o n l y  
v i o l a t i o n s  of p e r m i t s  a n d  
of a l i c e n s e  or p e r m i t  d o e s  
a c t i o n  for n u i s a n c e  that m a y  
is no r e g u l a t o r y  a u t h o r i t y .

S u b s e c t i o n  (b) p r e v e n t s  the i m p a i r m e n t  of the 
g o v e r n m e n t ' s  a b i l i t y  to r e g u l a t e  a n d  e n f o r c e  its r e g u l a t i o n s .  It 
a l s o  p r e v e n t s  the forcing of c o u r t s  to u s u r p  the r e g u l a t o r y  
a u t h o r i t y  of a d m i n i s t r a t i v e  a g e n c i e s  a n d  the l e g i s l a t u r e  by 
p r e v e n t i n g  p r i v a t e  n u i s a n c e  a c t i o n s  to e n j o i n  g o v e r n m e n t a l l y  
a u t h o r i z e d  a c t i v i t i e s .

S u b s e c t i o n  (c) of CS  SB 178 (Jud) as a m e n d e d  by the 
S e n a t e  w o u l d  a l l o w  suits for n u i s a n c e  i n v o l v i n g  the a c t i v i t i e s  
d e s c r i b e d  in s u b s e c t i o n  (b) w h e n  the a c t i v i t i e s  g i v i n g  r i s e  to the 
c l a i m  of n u i s a n c e  are "in an ar e a  z o n e d  as r e s i d e n t i a l  b y  a city, 
b o r o u g h ,  or m u n i c i p a l i t y  r e g a r d i n g  v i ew, o d o r ,  or n o i s e . "

S u b s e c t i o n  (d) m e r e l y  c o d i f i e s  the c o m m o n  law that 
a c t i o n s  to e n j o i n  or a bate p r i v a t e  n u i s a n c e s  m a y  o n l y  b e  b r o u g h t  
u n d e r  A S  0 9 . 4 5 . 2 3 0  except those r e g a r d i n g  " l e w d  h o u s e s "  (houses o f  
p r o s t i t u t i o n  or b a w d y  houses) a n d  junk yar d s .  T h e s e  t w o  types o f  
a c t i o n s  are p r e s e r v e d  b e c a u s e  by the p r o v i s i o n s  of the s t a t u t e s ,  
a l t h o u g h  d e c l a r i n g  lewd h o u s e s  a n d  j u n k y a r d s  to b e  p u b l i c  
n u i s a n c e s ,  p r e s e r v e  the right of p e r s o n s  to b r i n g  p r i v a t e  a c t i o n s  
to a b a t e  or e n j o i n  them. A b a t e m e n t  o f  a l l  o t h e r  p u b l i c  n u i s a n c e s  
m u s t  be  b r o u g h t  b y  the a p p r o p r i a t e  g o v e r n m e n t a l  entity.



C h a r l e s  E. Cole
B r u c e  B o t e l h o P ag e 5 A p r i l  21, 1993

F i n a l l y ,  S e c t i o n  3 o f  the b i l l  p r o v i d e s  thac the 
p r o v i s i o n s  of CS SB 178 (Jud) a m  w o u l d  a p p l y  to a l l  a c t i o n s  if 
j u d g m e n t  has not be e n  e n t e r e d  o n  the e f f e c t i v e  d a t e  o f  the Act.

S o m e  c o n c e r n  h a s  b e e n  r a i s e d  t h a t  r e t r o a c t i v e  l e g i s l a t i o n  
is u n c o n s t i t u t i o n a l .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  s p o k e n  to this 
i s s u e  and, u nder P S 0 1 . 1 0 . 0 9 0 , 3 /  h a s  u p h e l d  r e t r o a c t i v e  or
r e t r o s p e c t i v e  s t a t u t e s .

In N o r t o n  v. A l c o h o l i c  B e v e r a g e  C o n t r o l  B d . , 695 P. 2d
1 0 9 0  ( A l a s k a  1985), the A l a s k a  S u p r e m e  C o u r t  r e c o g n i z e d  that a
s t a t u t e  that e x p l i c i t l y  s t a t e s  t h a t  it is r e t r o a c t i v e  c o m p l i e s  w i t h  
A S  0 1 . 1 0 . 0 9 0 ,  a l t h o u g h  it d i d  n o t  a p p l y  a s t a t u t e  r e t r o s p e c t i v e l y  
in that case.

In 1992, the A l a s k a  S u p r e m e  C o u r t  u p h e l d  the 
r e t r o a c t i v i t y  of a tax s t a t u t e .  A r c o  A l a s k a ,  inc. et al. v. S t a t e , 
824 P. 2d 708.

A  nu m b e r  of s t a t e s  h a v e  c o n s i d e r e d  t h e  i s s u e  of
r e t r o a c t i v i t y  or r e t r o s p e c t i v i t y :

1. N e w  York. T h e  B e a u m o n t  C o m p a n y  et al. v. S t a t e  et 
al . ,  477 N Y S  2d 272 (1984), d e a l t  w i t h  a tax s t a t u t e .

2. C a l i f o r n i a .  B o u q u e t  v. B o u q u e t , 546 P. 2d 1371 
(1976), c o n c e r n e d  s t a t u t e s  g o v e r n i n g  the d i s t r i b u t i o n  of a s s e t s  in 
a d i v o r c e  a n d  by p e r m i t t i n g  t h e  r e t r o a c t i v e  a p p l i c a t i o n  of the 
s t a t u t e s ,  a l l o w e d  the i m p a i r m e n t  of t h e  w i f e ' s  p r o p e r t y  i n t e r e s t s .  
A s  the c o u r t  (Tobriner, J.) h e l d  " [ n J o t w i t h s t a n d i n g  t h e  fa c t  that 
it d e n u d e s  the w i f e  of c e r t a i n  v e s t e d  p r o p e r t y  r i g h t s ,  w e  u p h o l d  
the r e t r o a c t i v e  a p p l i c a t i o n  of the a m e n d m e n t . "

3. O r e g o n .  H a l l  v. N o r t h w e s t  O u t w a r d  B o u n d  S c h o o l ,  
I n c . , 572 P. 2d 1007 (1977), a l l o w e d  the d e f e n s e s  o f  c o n t r i b u t o r y  
n e g l i g e n c e  a n d  a s s u m p t i o n  o f  r i s k  to be s u p p l a n t e d  by the 
a p p o r t i o n m e n t  of d a m a g e s  u n d e r  c o m p a r a t i v e  n e g l i g e n c e  
n o t w i t h s t a n d i n g  that the d e a t h  o c c u r r e d  b e f o r e  s u c h  s t a t u t e s  w e n t  
i n t o  e f f e c t .

4. Illinois. S a n e l l i  v. G l e n v i e w  S t a t e  B a n k , 483 N.E. 
2d 226 (1985), d e a l t  w i t h  m o r t g a g e s  a n d  de b t s .  A  s t a t u t e  w a s  g i v e n  
r e t r o a c t i v e  e f f e c t  and h e l d  not to i m p a i r  c o n t r a c t  r i g h t s .

3/ AS 0 1 . 10.090. R e t r o s p e c t i v e  S t a t u t e s .  N o  s t a t u t e  is 
r e t r o s p e c t i v e  u n l e s s  e x p r e s s l y  d e c l a r e d  t h erein.
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A l l  of the cases hold that there  i s  nothing in h e ren t ly  
u n c o n s t i tu t io n a l  about s t a t u t e s  that  have r e t r o a c t i v e  or 
r e t r o s p e c t iv e  e f f e c t .  The s t a t u t e s  w i l l  not be g iven  such e f f e c t  
i f  to do so would be to impair vested r i g h t s .

Conclusion

CS SB 178 (Jud) am does not impair r i g h t s .  I t  simply 
c l a r i f i e s  and modernizes the d e f i n i t i o n  of a nu isance ,  br ing ing  the 
d e f i n i t i o n  in to  conformity with  the genera l  ru le  throughout the 
country .  The b i l l  express ly  a p p l ies  only to cases in  which no 
vested  r ig h t  has been obta ined by reason of en try  of a f i n a l  
judgment. The concerns expressed about the c o n s t i t u t i o n a l i t y  of 
the b i l l  a re  unwarranted.



EPA: State Too Easy 
On APC Mill in Sitka
By EBEN PUNDIJRSON 

Sentinel Stuff W riter 
The Environmental Protection 

Agency lias objected to the terms of 
enforcement actions and air pollution 
control measures laid out in an 
agreement between Alaska Pulp Corp. 
and die Department of Environmental 
Conservation on die grounds they are 
too lenient.

DEC filed the operating permit 
without making the changes which the 

j federal agency had suggested during 
I die public comment period, despite 
[ notification by the EPA ilia! failure to 
^incorporate its suggestions into die 
■••Consent decree could result in t  law. 

suit against die mill.

I
£

EPA’s public comments in regard 
to the APC-DEC consent decree list 
three areas where die federal author*, 
lies feel the stale regulatory agency 
should take a harder line. These arc:

— assessment of non-compliance 
penalties. EPA says DEC should im­
pose higher penalties on die mill — in 
the range of S2 million to S3 million 
— for exceeding emission limits. EPA 
says the fines should be assessed 
based upon die economic benefits 
which they say the mil! has enjoyed 
by postponing the installation or pol­
lution control equipment.

— the schedule for installing a mist 
elimination system to bring the mill's

chemical recovery boilers into com­
pliance. EPA recommends that the 
consent decree be changed to require 
the' mill to install the equipment in 
two years rather than the four years 
allowed by DEC. i

the methods proposed by DEC 
for determining whether APC will ex­
ceed ambient air quality standards, as 
required by the consent decree. EPA 
says the methods which DEC has al* 
lowed Jre m ill'to use for'collecting 
data do not comply 'w ith the EPA 
Guideline on Air Quality Models, 

DEC's Southeast Regional Air Pro­
gram Coordinator Jim Baumgartner 
said EPA’s comments' came as a sur­
prise, to him because he was under the 
impression that the issues the agency 
raised had been resolved.

“ Wo thought we had outlined a 
tack that would be suitable to EPA, so 
we were a little surprised when they 
requested w'c take a much harder 
lin e /’ said Baumgahncr. " • : "
• EPA’s mention of a lawsuit was in­
terpreted by Baumgartner' as a threat. 
The comments, written by Air Com­
pliance and Permitting Section Chief 
Ann Pontius, of EPA’s,Region 10, list 
the agency’s enforcement options, one 
of which is “ the filing o f a judicial 
ease in federal court to assess and col- 
led  non'compliancc penalties.’' , .1 

“ The letter was written in a way 
that threatens’ to throw their weight 
around,”  said Baumgartner.' .

B u t 5" senior EPA environmental 
engineer who has been working on the 
ATC project, Chris James, said .that a 

.lawsuit would be the last and most se­
vere of several tiers of enforcement 
measures, which start with a notice of 

. violation. V  :
■ James said that at this point aL law­
suit is not imminent and tnc agency is 
currently evaluating what action, it 

_  Will take, if any.

■ ‘‘There’s the potential that we may 
decide, in talking with the stale, that, 
given the situation and other issues 
Diat APC is investing in, for example 
on die water quality side, what (DEC) 
decides to do is not exactly what we 
want but is the best they could do un­
der the circumstances,'* said James.

However, James mentioned that 
EPA considers the Sitka mill to be 
one o f the highest priority (pollution) 
sources in the region, and one purpose 
of its comments was to convey to tho 
state EPA’s level of concern.

“ We wanted to make it clear to the 
state that we consider these issues to 
be serious, and we wanted to lay. out 
all the options available to us to ad­
dress the violations that exist,'' said 
James.

For j ts  part, DEC claims that the 
EPA’s suggestion that it levy steeper 
fines against the mill would be a form 
of “ double jeopardy."

In his response to EPA, Baumgart­
ner states that a penalty structure al­
ready exists for exceeding the power 
boiler sulfur dioxide limits and partic­
ulate matter limits laid out m the.’ 
Compliance Order by Consent.

DEC says the mill has paid $7,000 
in penalties since the order went into 
effect. Imposing more penalties at this 
time would, thus be a “ double pay­
ment,”  and would be “ contrary to tnc 
intent, if not the letter, of the existing 
order, and possibly illegal,”  the re­
sponse states. ’ .. ,

As for ihe “ gravity" fines and 
fines to penalize APC for the' alleged
economic benefits of non-compliance, 1 
DEC says it has already proposed $4 J 
million worth c* penalties. ■; ;
1 However, this line will be waived if * 
APC “ meets '.he final milepost for In- 1 
stalling'new controls for each recov­
ery system," states Brim ganner's re­
sponse. “ We fee! th.it ihese proposed 
penalties arc in line with those sug-. 
gcsted by EPA, even if not collected • 
up front,1’ the response states, ,'v 

EPA’s allegation that the mill can 
install the required mist elimination , 
system in two years, rather than four, 
is countered by DEC'S claim that eco­
nomic considerations must be consid­
ered in addition to technical feasibility 
when establishing a compliance 
schedule. ' '!•

APC spokesman Rollo Pool said 
the mill demonstrated to DEC that it, 
could not purchase' and install the 
equipment in two years without caus­
ing acirimcntal economic effects.

“ We have proven to DEC that we 
cannot afford to do it (in two years). If ; 
it were not for the financial situation 
we could do U quicker,”  said Pool. ’ 

Pool said a soft pulp market is to 
blame, as well as upcoming cxjBndi-



turcs lo bring ihe mill into compliance 
KarelsneW federal water quality stan-

James said he was aware of the , 
economic constraints, but pointed to  ̂
other mills which have, installed the \ 
same equipment in two years, such as 
Ketchikan Pulp Co. . - !

He also argued against favoring one J 
mill over the others, "APC’s comreli- 

•j tors have been required to put on con­
trols, and we felt that APC was enjoy­
ing an economic advantage by not ■

. having to expend this capital when : 
their competitors have already done 
so,”  said James. • ’ i 

The mist eliminators arc required to 
bring the mill into compliance with 
federal opacity and particulate stan-,

1 dards. Pontius letter states that, since 
■ these standards arc federal, EPA will

keep an' eye on APC’s compliance sta­
tus, and “ appropriate enforcement ac­
tion will be considered by EPA if it is 
not taken by DEC.". \V  • •'

In response to the letter's assertion 
that APC's proposed methods for air 
monitoring are inadequate, DEC says 
titat APC has met the federal require 
meats, and also that EPA’s model for 

j measuring air quality is inappropriate 
for the mill because it Ovcrprcdicts up 
to 10 limes more emissions from the ; 

'mill than what is actually recorded by 
tfic Heart Lake monitoring site. That 
site was selected because it was pre- ?

, dieted to have the highest ambient 
k; impacts from mil! emissions. >
kt • To address this problem, EPA sug -:,
L gcslcd that an array of monitors be in - ; ' 
f. stalled to develop a site-specific mod-.;
' el. DEC decided this would not be"
* 'necessary, as the Heart Lake data is (
•.‘ “ well below health-based standards,” 
j 'an d  the financial cost to the mil! 

would be great. ‘ '
2  EPA’s James' said his agency does 
r  not regard lightly the terms of DEC’3 
■.consent decree, but expressed hope:

that the state would address the issues'
" EPA has raised. • ■ ! ? ' . 1 -  ; 

“ Ids always our hope that the state 
addresses these issues at the state lev*

. Cl and we don't have 10 get involved 
in  a formal legal action against the 
source, Thai was the congressional In­
tent in establishing the Clean Air Act, 
But at the same time we have an over­
sight role, arid wc do carry that out,”  
said James. • i
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* A l a s 3 a  H a h

The Honorable Brian Porter 
Chairman, Judiciary Committee 
Alaska House o f Representatives 
State Capitol 
Room 122
Juneau, Alaska 99801-1182 

Dear Representataive Porter:

I write in connection with Senate B ill 178.
Four years ago I was appointed by Chief Judge H. Russel Holland and Superior Court 

Judge Brian Shortell to serve as the liaison for all o f the plaintiffs involved iu litigation 
arising out o f the EXXON VALDEZ Oil Spill. The oil spill had a devastating impact on the 
lives o f vj .agers, fishermen, landowners and businesses located from Prince William Sound 
to portions o f the Alaska Peninsula (and even beyond to Bristrol Bay and Southeast in terms 
o f its impact on fish prices, including thousands of Anchorage and Kenai Peninsula residents). 
Because Exxon refused to pay the bulk o f the damages suffered by the victims of the 
spill —  choosing instead to only settle with the state and federal governments —  eventually 
some four hundred lawsuits were filed by over 5,000 individual Alaska plaintiffs, including 
lawsuits representing the interests o f several thousand additional Alaska citizens. Our most 
recent estimates show that litigation embracing some 29,000 Alaska citizens.

The proposed bill in Section 1 would bar an action if the alleged "act . . .  is 
authorized by . . .  a statute or regulation . . .  a license, permit, or order issued by the state or 
federal government . . .  or a court order or decision."; Under Section 3, the Aci would apply
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to any lawsuit where a final judgment has not yet been entered —  meaning it would 
retroactively affect all liabilities which arose prior to the Act and which have not yet been 
finally adjudicated by a court.

Without going into detail —  and putting aside the numerous ambiguities in the bill as 
currently redrafted —  Senate B ill 178 could potentially cut o ff substantial portions o f the oil 
spill litigation. For example, the bill might well bar a court from inquiring into any allegation 
o f Exxon or Alyeska negligence relating to tanker design, spill preparedness, contingency 
planning, vessel manning, crew qualifications, clean-up procedures and so forth —  to the 
extent such issues involve licenses, permits, agency orders or court orders. Recent expert 
damage reports put the total compensatory damages suffered by the plaintiffs arising from the 
spill at approximately $2.6 billion. I f  the Legislature extinguishes $2.6 billion in vested 
causes o f action, it would expose the State o f Alaska to $2.6 billion in "just compensation" 
taking claims under Article I, Sec. 18 o f the Alaska Constitution and the Fourteenth 
Amendment to the U. S. Constitution.

Given the potential ramifications o f this bill on the rights of thousands o f state 
citizens —  and on the state treasury —  we respectfully urge that S.B. 178 not be enacted as 
written, and that it be subjected to far greater debate and public hearing than has been 
available to date.

Sincerely,

SONOSKY, CHAMBERS, SACHSE, 
M ILLER & MUNSON

By: Llovd Benton Miller

LBM:alm
E:\DOCS\FOCXON\LTRS\PORTER.LTR



(907) 586-4004 Douglas Kemp Merlz fax (907) 586-4141
Attorney at Law 
319 Seward Street 

Juneau, S.taska 99801

April 21, 1993

Hon. Brian Porter, Chair
House Judiciary Committee
Alaska State House of Representatives

Re: CS SB 178 (JUD), relating to nuisance actions 

Dear Representative Porter:

I wish to comment on SB 178, which is before the House 
Judiciary Committee. I have been practicing law in Alaska for 
almost tv'enty years, and for most of that time I Was an assistant 
attorney general involved in environmental enforcement. From that 
perspective I have become convinced that this bill is bad policy 
and bad law.

The bill would bar legal actions which have been the prime tool for 
protecting property owners' rights since the 16th Century. Actions 
to abate activities which unreasonably interfere with a landowners 
property have existed for centuries in every jurisdiction in the 
country. Private lawsuits to abate harmful activities are not 
suits to enforce public rights or to require an end to activities 
which affect the entire public (so-called "public nuisances11) , but 
are intended to allow property owners who suffer specific damages 
to their own property to abate the problem or gain compensation for 
their losses (so-called "private nuisances"). Every property owner 
has an interest in being able to halt activities which haria his 
property. The property owner must still prove his case in court, 
but this bill would render the property owner helpless in the face 
of unreasonably damaging activities nearby his property.

Prohibiting a property owner from protecting his own land is an 
unconstitutional taking. There is clear caselaw, familiar to every 
law student, that for a legislature to bar property owners from 
filing private nuisance suits against persons harming their 
property constitutes a taking of property by state action for a 
private purpose. See Urie v. Franconia Paper Co., 218 A.2d 360 
(N.H. 1966) . There are two conclusions from this caselaw regarding 
SB 178:

1) Any property owner barred from filing a private nuisance 
suit due to activities damaging to his property would be 
entitled to compensation from the State of Alaska for his
loss; and



2 ) the law would likely be unconstitutional, since the 
constitution forbids the state to spend funds for a private 
purpose.

The exclusion for some residential property owners is 
unconstitutional♦ The bill contains an exclusion from the bar on 
suits as to property in areas zoned residential. This exclusion is 
unconstitutionally discriminatory in two ways. First, t h e  b a r  
wou ld  s t i l l  a p p l y  t o  a l l  c ommerc ia l, i n d u s t r i a l , a g r i c u l t u r a l , 
f o r e s t , p u b l i c , and o t h e r  n o n - r e s i d e n t i a l  l a n d s , i n c l u d i n g  
c h u r c h e s , s c h o o l s , and c h a r i t a b l e  o r g a n i z a t i o n s . The owners of 
these types of property have the same interest in being able to 
prevent damages to their property as do residential owners, yet the 
bill cavalierly dismisses their right to seek the protection of the 
courts.

Second, the bill excludes from the bar only those 
residential property owners in areas zoned residential. That 
leaves unprotected any property owners in areas zoned differently 
(e.g., residential reserve) and all property owners in the 
unorganized borough and in communities without comprehensive 
zoning. Those property owners have the same interests and should 
have the same rights as ''zoned" residential property owners to 
protect the value of their property.

The immunity for activities with permits leaves property rights 
unprotected. The bill prohibits private actions when the 
particular activity is permitted by a public agency and the 
emissions are within permit limitations. But that limitation does 
not protect individual property owners:

*** It assumes that state regulations are designed to prevent 
a l l  harm to any property. But regulations are designed to set 
a general level of emissions or conditions, to protect the 
general interest of the public. They are not a guarantee that 
there will not be harm to particular pieces of private 
property from the permitted activity. Nor are state 
regulations perfectly crafted; it is easily the case that 
through imperfect drafting, a permitted level of activity can 
cause serious and devastating harm to private property. There 
is no justification for cutting off that private landowner's 
claim for damages.

*** It assumes that every private landowner will be aware of 
and be able to participate in the permitting proceedings for 
activities which may later affect his property. This is an 
impossible burden for the ordinary landowner, even if there 
were some way to guarantee notice of the proceedings (many 
permits do not require public notice or notice to adjacent 
landowners). Moreover, it does nothing to relieve the 
situation of the person who purchases land after a permitting 
proceeding but before the damaging activity has commenced;

2



that person is left virtually defenseless from his neighbor's 
harmful activities.

*** It assumes that every private landowner will have notice 
of and will be permitted to intervene in any court action 
which could result in a judicial order regarding offensive 
activities. Again, this is an impossible burden to impose on 
a landowner as a condition for maintaining some right to 
oppose harm to his property. To immunize the offensive 
activity because the property owner has failed to discover or 
participate in such a proceeding is nothing more than a taking 
of the owner's right to protect his own property.

The retroactive effective date is patently unfair and is probably 
also unconstitutional. The bill provides that its limitation 
extends to actions in process on the effective date. That means 
that the right of a landowner to protect his property would be cut 
off, automatically, even though he had no way to anticipate this 
bill, to participate in any prior permitting process, or to 
participate in any prior court proceeding. Again, it amounts to 
depriving the landowner of property without notice or due process 
and without compensation. One a b s o lu t e  c e r t a i n t y  a t t a c h e s  to  t h i s  
b i l l :  I t  w i l l  r e s u l t  i n  p r o t r a c t e d  l i t i g a t i o n  r e g a r d i n g  the
c o n s t i t u t i o n a l i t y  o f  th e  s u b s t a n t i v e  b a r  on a cc e s s  t o  t h e  c o u r t s ,  
on th e  c o n s t i t u t i o n a l i t y  o f  th e  r e t r o a c t i v i t y  p r o v i s i o n s ,  and on 
t h e  r i g h t  t o  compensa t io n  from th e  s t a t e  f o r  d im i n i s h e d  p r o p e r t y  
v a l u e s .

This bill is an improper attempt to have the legislature intervene 
in pending litigation. It is clear to us that this bill was 
intended to put an end to pending litigation against the Alaska 
Pulp Corporation in Sitka and likely litigation against the A-J 
Gold Project in Juneau, by affected property owners. There is no 
other justification for it, since th e  p r o v i s i o n s  o f  th e  b i l l  wou ld  
work a g a i n s t  the  i n t e r e s t s  o f  b u s i n e s s  p r o p e r t y  owners as w e l l  as 
o t h e r  p r o p e r t y  owners . It has been a longstanding rule of the 
Legislature not to pass bills intervening in purely private 
litigation. Yet that is precisely what is intended here. Instead, 
the promoters of this bill should be required to defend against the 
pending claims on the merits.

Thank you for your consideration of these points.

Sincerely,

Douglas K. Mertz ------^
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Date POM Sent Constituency BIIINumbet Rwpon** Subject
04/05/93 N SB 178 SUPPORTS
OUR FAMILY OF COMPANIES, HOLLAND AMERICA LINE, WESTMAHK AND GRAY LINE OF ALASKA 
WHOLEHEARTEDLY SUPPORT THIS BILL. THE COST OF COMPLIANCE WITH THE VAST NUMBER OF LAWS AND 
REGULATIONS IS HIGH ENOUGH. ELIMINATION OF PURELY
'NUSIANCE' LAWSUITS IS LONG OVERDUE. C.J. ZANE, DIRECTOR FOR GOVERNMENT AND COMMUNITY 
RELATIONS


