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Sec. 08.66.240. BOND, (a) An applicant for regiso ation under AS 08.66.210
or for renewal of a registration under AS 08.66.230 shall file with the application or
request for renewal, ant shall maintain in force while registered, a $10,000 bond that
is in favor of the state and that is executed by an authorired corporate surety approved
by the department.

(b) Instead of the corporate surety bond required by (a) of this section, the
department may, in the department’s sole discretion, accept a bond in the same amount
with at least two individual sureties. A surety shall provide as security real property
that has a fair market value that is equal to two times the amount of the bond. The
department shall investigate as necessary the actual financial responsibility of the
individual sureties.

(c) The bond required by this section is conditioned on the applicant
complying with AS 08.66.200 - 08.66.350 and not committing fraud or making
fraudulent representations in the course of doing business as a buyer’s agent.

(d) A surety may cancel the bond after giving the department 30 days’ advance
written notice. Cancellation does not relieve a surety of liability arising on the bond
from a purchase negotiated by the bonded buyer’s agent before cancellation or a
liability that accrues against the bond before cancellation. The department shall retain
the cancelled bond on file.

Sec. 08.66.250. ACTION ON BOND. If a person suffers loss or damage by
reason of a buyer’s agent, or a person doing business as a buyer’s agent, violating
AS 08.66.200 - 08.66.350 or committing fraud or making fraudulent representations
in the course of doing business as a buyer’s agent, the person may bring an action
against the buyer’s agent and the surety upon the bond. The aggregate liability of the
surety may not exceed the amount of the bond.

Sec. 08.66.260. BUYER’S AGENT CONTRACT REQUIRED, (a) Before a
buyer’s agent negotiates on behalf of a buyer the purchase of a motor vehicle from a
motor vehicle dealer, the buyer’s agent must have a written contract with the buyer.

(b) The contract required by (a) of this section must include a description of
the specific services to be provided by the buyer’s agent, the date when the buyer’s

agent will provide the services, and a description of the fees that the buyer’s agent will
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charge, including any fee that the buyer is to pay before the motor vehicle is delivered
to the buyer.

Sec. 08.66.270. PURCHASE AGREEMENT. A buyer’s agent shall arrange
for the buyer’s purchase agreement with the dealer to provide all warranty information,
including the warranty expiration date, mileage limitations, and other restrictions. The
warranty information must be specific to the motor vehicle being purchased.

Sec. 08.66.280. FEES OF BUYER’S AGENT, (a) A buyer’s agent may not
collect a fee from a buyer before the agent and the buyer enter into the contract
required by AS 08.66.260.

(b) A buyer’s agent may not calculate the fee of the buyer’s agent as a
percentage of the motor vehicle purchase price or of the savings achieved by the agent
for the buyer on the purchase of the motor vehicle.

(c) Until the motor vehicle is delivered to the buyer, a buyer’s agent shall hold
in trust in a bank account a fee that the agent receives before the buyer receives the
motor vehicle.

Sec. 08.66.290. OWNERSHIP INTEREST PROHIBITED. A buyer’s agent
may not own an interest in the motor vehicle that is the subject of the purchase that
the agent is negotiating for the buyer.

Sec. 08.66.300. CERTAIN COMPENSATION PROHIBITED. A buyer’s
agent may not accept a rebate, kickback, commission, or other form of compensation
from a financial institution, motor vehicle dealer, or other person, except the buyer, on
a motor vehicle purchase that the agent negotiates for a buyer.

Sec. 08.66.310. DUAL AGENCY PROHIBITED. When representing a buyer,
a buyer’s agent may not act as an agent for the motor vehicle dealer.

Sec. 08.66.320. RECORDS OF BUYER’S AGENT. A buyer’s agent shall
maintain complete records of each motor vehicle purchase the agent negotiates,
including the purchase arrangements and monetary transactions. The records must
include

(1) copies of advertisements, brochures, and pamphlets issued, used, or
distributed by the buyer’s agent during the sales transaction;

(2) the original contract between the buyer’s agent and the buyer,
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(3) copies of any purchase orders issued by the buyer’s agent;

(4) evidence of the delivery of the motor vehicle to the buyer;

(5) acopy of the purchase agreement between the buyer and the motor
vehicle dealer; and

(6) acopy of any service agreement between the manufacturer and the
motor vehicle dealer.

Sec. 08.66.330. PENALTY. A person who with criminal negligence violates
AS 08.66.200 - 08.66.350 is guilty of a class B misdemeanor.
Sec. 08.66.350. DEFINITIONS. In AS 08.66.200 - 08.66.350,

(1) "buyer’s agent' means a person who does business in the state by
negotiating on behalf of a buyer the purchase of a motor vehicle from a motor vehicle
dealer,

(2) "department” means the Department of Public Safety;

(3) "motor vehicle dealer'* means a person who is engaged in the
business of buying, selling, or dealing in new or used motor vehicles and maintains an
inventory of motor vehicles for sale.

* Sec. 6. AS 45.50.471(b) is amended by adding new paragraphs-to read;

(33) violating AS 08.66.010 - 08.66.090 (motor vehicle dealers);

(34) violating AS 08.66.200 - 08.66.350 (motor vehicle buyers’ agents).
* Sec. 7. This Act takes effect immediatel’ under AS 01.10.070(c).
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MEMORANDUM

T0: Representative Brian Porter
House Judiciary Committee

FROM: Senator Robin L. Taylor fL "
DATE: 3/22/93

REF: Hearing Request - Senate Bill 105
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Mr. Chairman:

Please consider this my formal request for a hearing before the House
Judiciary Committee on Senate Bill 105.

SB 105 passed the Senate on reconsideration on March 18 on a vote of Y18
N- E2 and was transmitted to the House.

In light of the bipartisan support for this bill in the Senate and the fact that
your's is the only committee of referral in the House, | ask that you
schedule this bill at your earliest convenience.

Thank you in advance for your consideration.

District A:
Hyder « Ketchikan « Kuprcanof « Meyers Chuck « Petersburg ¢ Saxman « Sitka « Wrangell
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SPONSOR STATEMENT
SENATE BILL 105

Before the Senate Labor and Commerce Committee

February 25, 1993

Mr. Chairman:

On January 3rd of this year, the Ketchikan office manager for a Seattle-
based auto broker got a message on her answering machine. "Don't go into
the office tomorrow, we're closed".

Thus began the saga of an automobile broker who went out of business
without notice, leaving at least 30 people in southern Southeast either
without the car they thought they had purchased or without legal title to a
vehicle that had been delivered. Many were out dollars some were stuck
in a nightmare that had started with the dream of owning their first new

car.

That part of the saga will eventually be settled in the bankruptcy or criminal
courts. The legislation before you today is an attempt to see that the saga is
never repeated.

SB105 establishes a new definition in state law, that of a buyer's agent. It
would regulate the activities of such an agent and define the difference
jetween such an agent and a licensed dealer. The bill offers real protection
in its requirement that any fees collected by the agent be held in escrow
until the vehicle is delivered. The buyer's agent is required to maintain
complete records of each sale, including evidence of delivery. Criminal

penalties are provided.

I ask for your support of Senate Bill 105.
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Box 3175
Ketchikan, Alaska 99901
February 25, 1993

Dear Robin,

Thank you fcr all the help you®"ve given our family on both the
student loan issue and for the listening ear about the car situation.
I knew you would do what you could. You always have done that before.
Now I see that you®"ve introduced a bill to deal with such scoundrels
as Bill Edmondson. | appreciate your introduction of that, and 1
am certainly supportive. However, 1"m not sure $1000 is a deterrant
for a fellow like Bill. The idea of a written contract would
certainly have some more teeth iIn a court of law than what we have.
It"s my opinion that the bonding should be increased also for a
dealer who deals In new cars at all. 1 wouldn®™t want to iIn any way
deter a person from starting a broker business, but Bob"s family
who deal in asphalt sometimes have to put up $1,000,000 before they
do a large paving job. Mr. Edmondson was only bonded for $10,000
and $15,000 in the states of Washington and Alaska, and that doesn®t
even bear the burden of the cost of one new automobile. 1 don"t
know 1f the bonding is a legislative issue, but perhaps it is. It
might even be added as an amendment on S.B. 105. Just give it some
thought.

I hope all is going well for you. Are things any different
in the Senate? You know, the govemership is the next step up.©
Perhaps i1t"s a smaller group to work with anyhow.

Our car situation hasn®"t changed except that we"re getting less

fearful of the situation and driving it more. | can"t believe that
coot is still hiding out. It"s been three months now. His lawyer
must know where he"s hiding. I wrote him a letter in care of his

lawyer, and 1 said some terrible things | was feeling at the time,
and the letter never came back, so I"m assuming he got it. Anyhow,
It"s about time to write again.

In jrour testimony for this bill and for putting some teeth into
this situation— should testimony be necessary— you might want to tell
aboub a man 1n Hydaburg who bought one of Edmondsonfs autos. He
got a new truck 1 believe i1t was. He was scared to drive it, and the
fear and stress pervaded his household, causing his wife to leave

because she could no longer stand the stress. He hired a k]h
j



lawyer here in tow/n. He paid him money he didn"t have. His wife left
and he was so stressed out about that that he"s suicidal. The

lawyer told him he had to pay freight charges to get his old automobile
shipped back from Seattle. He"s now payinpayments on his old

car as well as his new car, and he"s going crazy. That"s sure
testimony if 1 ever heard 1t. He"s hurting for sure.

I"m really grateful to you for everything you®"ve done for me
personally and for the half-tire teachers. In one more year, 1I™m
supposed to be vested, and we"re looking to move then. Our Kkids
are both in the lower 48, and Jeremy graduates this year. Ketchikan
seems to be changing iIn ways we"d rather not see— or are we changing.???

School 1i1s going fine. I*"m actually working pretty much full-time,
although the afternoon 1is for less than aide"s pay. At least they"re
paying me something. It keeps me busy.

Jeremy has been accepted at the three colleges of his choice
and is now busy applying for scholarships. We"re going to try and
send him through without the benefit of the student loan, so we
won"t get into that again. We may not make it, but we"re going to

try.
My very best good wishes and prayers go with you today and every

day.

Sincerely,
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308-66-130  Salesman's license afglication.

6-

0. filed 8/6/70; Order 2. § 3
1/29/68.) Repealed by 87-01-016 (Order DL
ed 12/9/C6. Statutory Authority; RCW 46.70.
986 ¢ 199 f 1.

WAC 308-66-110 Definitions. For the purpose of
administering chapter 46.70 RCW, the following terms
shall be construed in the following manner:

(1) +Offering" the sale of a vehicle shall include the
distribution by any means of a list, with or without
prices, of vehicles for sale.

(2) 'Soliciting™ the sale of a vehicle shall include an
offer to effect the purchase or sale of a vehicle on behalf
of another person.

(3) "Normal business hours* or "reasonable times’
shall include, but not be limited to, the hours from 10:00
a.m. through 4:00 p.m. for five days each week. All
hours during which the place of business is open for the
purpose of bartering, trading or selling vehicles are nor-
mal business hours or reasonable times as long as the
dealer is open for business at regular intervals. When-
ever a dealer closes his place of business during normal
business hours, a sign must be posted on the main door
of the business stating the time that he will next be open
for business or where he may be contacted.

(4) An "employee* of a dealer is one who is paid
compensation for a minimum of sixteen hours each week

(412010)

and/or appears on the record of an employer as an em-
ployee for whom social security, withholding rax, and all
deductions required by law have been made.

(5) A "bona fide full-time employee™ is one that is
employed by the dealer for a minimum of thirty-five
hours a week and appears on the records of an employer
as an employee for whom social security, withholding
tax, and all deductions required by law have been made.

(6) A "broker" shall mean any person, partnership,
corporation, or association acting independently, who for
a commission, fee or any other form of compensation
arranges or engages in the wholesale or retail purchase,
sale or lease with option to purchase, of a vehicle.

(7) An "employee identification card” is a card that
may be issued by a licensed dealer to an employee,
identifying such employee as being in the employ of such
dealer. The department will issue blank identification
cards to licensed dealers on request.

(8) A demonstration permit” is a permit issued by a
dealer to a prospective customer entitling the prospective
customer to operate a particular vehicle for demonstra-
tion purposes.

(9) Current service agreement - The agreement be-
tween a vehicle manufacturer or vehicle distributor and
a seller, stipulating that the seller will provide warranty
adjustments for the owners of said manufacturer's or
distributor’'s new vehicles which qualify for adjustments
under the said manufacturer's or distributor’s warranty.

(10) New vehicle warranty - The warranty extended
by a manufacturer or distributor to the first retail
purchaser.

(11) "Closing" shall mean the process of completion
of sale transaction.

(12) "Completion of sale* shall mean purchaser has
possession of vehicle, all liens against vehicle are paid,
seller has sale proceeds, and warranty of title to vehicle
has been accomplished.

(13) "Listing™ shall mean a contract between a seller
of a used mobile home and a listing dealer for the dealer
to locate a willing purchaser of that listed used mobile
home.

(14) ™Seller,” as it relates to listing dealers, shall
mean a person who lists a used mobile home with a list-
ing dealer.

(15) "Purchaser,” as it relates to listing dealers, shall
mean a person who agrees to buy a used mobile home
listed through a listing dealer.

(16) "Consignment™ shall mean an arrangement
whereby a motor vehicle dealer accepts delivery or en-
trustmcent of a vehicle and agrees to sell the vehicle on
behalf of another.

(Ch. 3M-66 WAC—t 1)
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(17) "Consignee™ shall mean a vehicle dealer who ac-
cepts delivery or to whom a motor vehicle is entrusted
for the purpose of sale on behalf of another.

(18) "Consignor™ shall mean a person who delivers or
entrusts a vehicle to a dealer for the purpose of sale.

(19) "Remanufactured™ shall mean to remake or re-
process into a finished product by a large scale industrial
process. (Statutory Authority: RCW 46.70.160 and 1986
c 199 § 1. 87-01-016 (Order DLR 115). § 308-66-110.
Hied 12/9/86; Order MV 170, § 308-66-110, filed
7/16/73; Order 70-08-04, 8 308-66-110, filed 8/6/70;
Order 69-1, § 308-66-110, filed 8/28/69; Order 2, §
308-66-110, filed 1/29/68.)

WAC 308-66-120 Dealer's license application. (1)
Each application shall contain in addition to the infor-
mation required by RCW 46.70.041:

(@) The names and addresses of all owners of ten per-
cent or more of the assets of the firm and the names and
addresses of managing employees;

(b) The name and address of the principal place of
business of the firm;

(c) The names and addresses of each and every suba-
gency of the firm, if any;

(d) A current balance sheet of assets and liabilities
which shall have been prepared within ninety days of its
submission [;](:]

(e) A statement of whether or not the applicant or
any partner, officer, director, owner of ten percent or
more of the assets of the firm, or managing employee,
was the holder of a license issued pursuant to chapter
46.70 RCW which was revoked for cause and never re-
issued by the department, or which license was sus-
pended for cause and the terms of the suspension have
not been fulfilled;

(0 A detailed list of all dealerships previously oper-
ated by each person named on the application and with
which each person presently or was formerly connected
or employed.

(2) An applicant shall appear for a personal interview
if requested by the department.

(3) The department may require a credit report for
each party named on each application for a dealer’s
license.

(4) An applicant shall provide as evidence of leasehold
or ownership interest of business location either:

(a) A copy of the rental or lease agreement between
the applicant and landowner showing the business loca-
tion by commonly known address, or

(b) A copy of the county assessor's record showing
ownership of the business location, the applicant's name
and r.he commonly known address.

(5) The bank reference for verifying financial condi-
tion consisting of:

(a) The name of applicant's bank, a person to contact
at that bank concerning applicant's financial condition,
or

(b) A letter of credit current within last 90 days, or

(c) A flooring agreement, if with a financial institu-
tion, or

[CV 3M-46 WAC—p 2
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(d) A line of credit with a financial institution.

(6) The department may require an applicant for a
vehicle dealer license to provide evidence that the busi-
ness location conforms to all zoning and land use
ordinances.

(7) A corporation applicant shall provide the corpora-
tion number and corporation name issued by the secre-
tary of state's office authorizing the company to do
business within this state.

(8) The name and address on the license application
and all required supporting documents must be the
same. The sign at the certified location must identify the
doing business as name (dba), if any, and that name
shall appear on all documents as the applicant's name.
The business telephone listing must also reflect the busi-
ness name or the doing business as name. [Statutory
Authority: RCW 46.70.160 and 1986 ¢ 199 § I. 87-0!-
016 (Order DLR 115), § 308-66-120, filed 12/9/86;
Order MV 170, § 308-66-120, filed 7/16/73; Order
70-08-04, § 308-66-120, filed 8/6/70; Order 69-1, §
308-66-120, filed 8/28/69; Order 2, § 308-66-120,
filed 1/29/68.)

ReviMr'i oote RCW 34.05.395 requires the use of underlining und
deletion marks to indicate amendments to existing rulfs, and deems
ineffectual changes not filed by the agency in this manner. The brack-
eted material in"the above seCtion docs riot appear to conform to the
statutory requirement.

WAC 308-66-135 Expiration of dealer, salesperson
and manufacturer licenses. (1) Any dealer, vehicle sales-
person and vehicle manufacturer's license shall expire
twelve consecutive months from the date of issuance for
purposes of staggered licensing. During the initial li-
censing period the renewal dates shall be established by
a random alphabetical selection commencing with a
minimum license period of six months, extended month
by month io a maximum of eighteen consecutive months
as determined by the random selection process. Upon
completion of the initial staggering of these licenses each
subsequent renewal period shall be twelve consecutive
months from the established date of the staggered issu-
ance, subject to the provisions of chapter 46.70 RCW.

(2) Motor vehicle dealer license plates and vehicle
manufacturer license plates shall expire on the same
date as the expiration of the license. [Statutory Author-
ity: 1985 ¢ 109 88 2, 4, 6 and 8, RCW 46.80.140,
46.70.080 [46.79.080], 46.70.160, 46.76.070 and 46.16-
.225. 86-08-028 (Order Di.R-091), § 308-66-135, filed
3/26/86.)

WAC 308-66-140 Place of business and places of
business. (1) A dealer shall advise the department of

each and every:
(a) Name under which the firm docs business, and

(b) Location at which the firm does business.
If there is any addition, deletion or change in the
above, the dealer shall rm the department within

ten days of such action.
(2) A dealer shall designate one name and one loca-
tion as the principal name and principal place of busi-

ness of the firm.

(4120/90)
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(@) All other locations that are physically and geo-
graphically separated from the principal place of busi-
ness shall be designated and licensed as subagencies of
that dealership;

(b) All other names shall be designated and licensed
as subagencies of that dealership;

(c) If a dealer is required to obtain a subagency li-
cense under (2)(a) of this section, he shall not be re-
quired to obtain an additional subagency license under
(?.)(b) of this section, unless he does business under
more than one name at that location;

(3) The director shall fail to renew, suspend or revoke
a subagency license of a dealership if the dealer ceases
to maintain "an established place of business" at that
subagency location.

(4) All temporary subagencies shall be covered by the
bond of the dealer’s principal place of business.

(5) A new motor vehicle dealer that is unable to lo-
cate his/her used vehicle sales facilities adjacent to or at
the established place of business need not obtain and
hold a subagency license if:

(a) Vehicle sales lot is contained within the same city
block, or

(b) Directly across the street, or

(c) Is within sight, and

(d) Location is zoned properly, and

(e) Dealer bond covers sales lot.

(6) Ifsales lot referred to in section 5 is in sight of the
principal place of business, no sign is required at that
sales lot.

(7) The department may require that a dealer provide
evidence that each place of business conforms to all
zoning and land use ordinances.

(8) Each and every subagency license of a dealership
shall automatically be deemed cancelled upon the termi-
nation, for whatever reason, of the principal license of
that dealership.

(9) No license shall be issued to any applicant for a
vehicle dealer or vehicle manufacturer license under a
name that is the same as that of any dealer or manufac-
turer holding a current license issued pursuant to chap-
ter 46.70 RCW.

(10) The fee will be ten dollars for each temporary
subagency prior to July 1, 1986 and thereafter the fee
will be twenty-five dollars. [Statutory Authority: RCW
46.70.160 and 1986 ¢ 199 § 1. 87-01-016 (Order DLR
115), § 308-66-140, filed 12/9/86; Order MV 170, §
308-56-140, filed 7/16/73; Order 69-1, § 308-66-140,
filed 8/28/69; Order 2, § 308-66-140, filed 1/29/68.)

WAC 308-66-145 Established place of business—
Waiter procedure. (1) An applicant for a vehicle dealer
license who requests a waiver of any established place of
business requirement(s) must submit the following to the
department:

(a) All required documents and fees for an original

application as provided for in RCW 46.70.041, 46.70-
.061, 46.7R.070, and WAC 308-66-120, with the excep-
tion of leasehold agreement or evidence of real
property ownership: Provided, That if a waiver is

(4120190
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granted to the applicant, the applicant must provide evi-
dence of leasehold or real property ownership to the de-
partment before the license will be issued.

(b) A written request for waiver, in the form of cither

a letter or a request completed on the department's pre-
scribed form, which contains the following minimum
information:

(1) Specific nature or type of activity the applicant in-
tends to conduct,

(ii) Specific eleinent(s) of the established place of
business requirements requestrd to be waived,

(iii) A clear and concise statement which identifies
the unique circumstances necessitating the request for
waiver, and,

(iv) Any other information the department may
require.

(2) A licensee who requests a waiver of any estab-
lished place of business requirement(s) must submit the
following to the department:

(a) AIll required documents and fees, as provided for
in RCW 46.70.061 and WAC 308-66-140, with the
exception of a leasehol reemegnt or evidence of real
property ownership: %hat if a waiver is
granted the licensee must provide evidence of leasehold
or real property ownership to the department within
thirty days of waiver approval. |

(b) A written request for waiver, in the form of either
a letter or a request completed on the department's pre-
scribed form, which contains the following minimum
information:

(i) Specific nature or type of activity the licensee in-
tends to conduct,

(ii) Specific element(s) of the established place of
business requirements requested to be waived,

(iii) A clear and concise statement which identifies
the unique circumstances necessitating the request, and,

(iv) Any other information the department may
require.

(3) Upon receipt by the department of all the required
information, the director or the director's designee will
review ihe request for waiver of any established place of
busines! requirement(s) and issue a final determination
in writing.

‘ (4) A waiver granted under section (3) will remain in
effect only as long as the unique circumstance(s) under
which the waiver was originally granted have not
changed or until the director lifts the waiver for cause.
[Statutory Authority: RCW 46.70.160 and 1986 ¢ 199 §
1. 87-01-016 (Order DLR 115), § 303-66-145, filed
12/9/86.)

WAC 308-66-150 Unlawful practices, (1) Examples
of unlawful acts or practices, as defined by RCW 46.70-
.180 (l)(a) shall include but not be limited to represen-
tations such as "no down payment,” "a dollar down,"
"five dollars down,” '"take-over payments,” and '"no
cash needed," and others of similar nature if either sec-
ondary financing or initial payment of any amount in
excess of that represented is required from the pur-
chaser. A dealer's plan to have all or a portion of the
selling price financed by a third party does not relieve

[CK 36566 WAC—p ]
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him of his obligation to refrain from this prohibited typo
of advertising.

(2) Examples of unlawful acts or practices as defined
by RCW 46.70.180 (l)(b), shall include but not be lim-
ited to representations such as "one hundred percent fi-
nancing* if ?ne terms of thr purchase involve more thru
one security agreement and payments to more than one
financing institution. When collateral in addition to the
vehicle is required, it shall be listed on the security
agreement containing the vehicle's description, not on a
separate agreement. If a dealer advertises "collateral fi-
nancing™ or that collateral will be required, the dollar
value of the required collateral shall be stated in the
advertisement.

(3) It shall be considered misleading within the
meaning of RCW 46.70.180(1) to advertise with words,
phrases or initials not easily seen and comprehended by
persons other than those closely allied with the vehicle
industry, for example, the initials: "o.a.c.,” or "c.f." or
"f.o b.,”" without explaining the meaning thereof within
the same advertisement or instrument. The word "re-
processed™ shall no be used unless the vehicle has actu-
ally been rebuilt in a factory-type process.

(4) It shall be considered false or deceptive within the
meaning of RCW 46.70.180(1):

(a) To advertise a used vehicle for sale that is not
available.

(b) To advertise a new vehicle as available for imme-
diate delivery if it is available only on order.

(c) To sell a particular vehicle at a higher price than
advertised.

(i) The only addition to the advertised price shall be
the selling price of additional equipment ordered by the
purchaser, sales tax, and license fees.

(ii) "Additional equipment ordered by the purchaser*
shall not include options installed on the vehicle at the
time of advertising.

(iii) "Advertised price”™ shall not be expressed as a
combination of

(A) Dollar figures and words, or

(B) Dollar figures and dollar figures unless the total
dollar figure is expressed.

(d) To advertise that "any deal will be accepted* or
words to that effect.

(e) To cause an advertisement to be placed by a
dealer or salesman that does not identify the dealer by
his complete business name, or by the word "dealer.*

(0 For a dealer to incorporate in his name any term
or designation which would have a tendency to mislead
others as to the true nature of the business, such as the
use of ’wholesale,” when a dealer's business is substan-
tially retail; or ’discount,” when the price and policy of
a dealer does not provide actual discounts.

(9) To advertise a not-new vehicle manufactured less

than two years prior to the date of the advertisement
without designating the vehicle as ’used,* ’demo," or
’demonstrator.” For purposes of adequate disclosure, the
appropriate quoted term must be employed. Other de-
scriptive words, such as ’executive,” ’lease,” ’rental,’
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may be used in conjunction therewith, but not so as to
create ambiguity as to whether a said vehicle is new, is
used, or is a demonstrator.

(h) To advertise a specific price for a model or type of
vehicle without:

(i) Designating the number of vehicles available at
that price, and

(ii) Clearly identifying the vehicles available by vehi-

cle gdantificgtign number or license plate number.

Wat a dealer need not designate
the number available or identify the vehicles available if,
in fact, an unlimited supply of such vehicles are avail-
aole for immediate delivery.

(5) It shall be considered false, misleading and decep-
tive for the seller to act or fail to act in violation of any
disclosure provision of Title I of the ' Federal Consumer
Credit Protection Act’ [P.L. 90-321, 82 Slat. 146, 15
USC 1601], popularly known as the "Truth in Lending
Act,” or in violation of the regulations prescribed by the
Board of Governors of the Federal Reserve System to
carry out the purposes of that title [12 CFR 226), or in
violation of chapter 63.14 RCW, ’Retail Installment
Sales of Goods and Services."

(6) It shall be considered false, deceptive, or(mislead-
ing within the meaning of RCW 46.70.180(1) to adver-
tise in violation of any of the following provisions:

(a) No advertisement to aid, promote, or assist di-
rectly or indirectly any extension of credit may state:

(i) That a specific amount of credit or installment
amount can be arranged unless the creditor usually and
customarily arranges or will arrange credit amounts or
installments for that period and in that amount; or

(ii) That no down payment or that a specified down
payment will be accepted in connection with any exten-
sion of credit unless the creditor usually and customarily
accepts or will accept down payment in that amount.

(b) No advertisement to aid, promote, or assist di-
rectly or indirectly any credit sale of a vehicle shall

state:

(i) The rate of a finance charge unless it states the

rate of that charge e:.pressed as an ’annual percentage
rate,* using that term.

. (if) The amount of the down payment required or that
no down payment is required, the amount of any install-
ment payment, the dollar amount of any finance charge,
the number of installments or the period of repayment,
or that there is no charge for credit, unless it states all of
the foliowing items:

(A) The cash price or the amount of the loan, as
applicable.

(B) The amount of the down payment required or that
no down payment is required, as applicable.

(C) The number, amount, and due dates or period of
payments scheduled to repay the indebtedness if the
credit is extended.

(D) The amount of the finance charge expressed as an
annual percentage rate.

(E) The deferred payment price or the sum of the

payments, as applicable.
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(c) No advertisement for the lease of a vehicle con-
taining an option to purchase in which one of the fol-
lowing is used shall be made unless all of the following
are disclosed:

(i) The full term of the lease,

(if) The amount of each lease payment,

(iii) The number of lease payments,

(iv) The total amount of lease payments, and

(v) The residual balance due at the end of the lease
necessary to purchase the vehicle.

(d) No advertisement to aid, promote or assist directly
or indirectly in providing financing for a residual bal-
ance may be used unless it contains all the items re-
quired by (b).

(7) It shall not be considered unlawful under the pro-
visions of RCW 46.70.180 (7)(f) for a vehicle manufac-
turer to provide under the terms of any warranty that a
purchaser of a vehicle must make warranty claims
against only the manufacturer of an integral pari of a
vehicle if the manufacturer of that integral part has as-
sumed a direct warranty obligation thereon to the pur-
chaser and does, in fact, provide facilities or agencies
within the states of Washington, Oregon or Idaho to
discharge such warranty obligation.

(8) No manufacturer need make reimbursement un-
der RCW 46.70.101 (3)(j) except to dealers selling its
product at retail or to the dealers holding units pur-
chased frsm the manufacturer for resale at retail: Pro-
vided, however. That if the warranty agreement between
the dealer and the manufacturer requires prior approval
by the manufacturer, such approval must be given
within a reasonable time and in no event later than ten
days, except in emergency situations where the life,
health, or safety of the occupant or owner requires im-
mediate action. [Order MV-446, § 308-66-150, filed
9/16/77; Order MV 170, § 308-66-150, filed 7/16/73;
Order 70-08-04, § 308-66-150, filed 8/6/70; Order
69-1, § 308-66-150, filed 8/28/69; Order 2, § 308-66-
150, filed 1/29/68.]

Reriser'j note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency.

WAC 308-66-155 Consignment. (1) Contract.

(a) It shall be considered an unlawful practice within
the meaning of RCW 46.70.180 for a vehicle dealer to
accept any vehicle on consignment without first reducing

the congi Nt to kg, — —_

(i) The names of the parties to the contract including
the identity of the legal owner.

(ii) A statement by the consignor indicating the loca-
tion of the title and the unpaid balance cf the vehicle, if
any.

(iiif) The date of the consignment agreement.

(iv) The specific effective duration of the contract.

(v) The agreed upon price which the consignor will
receive for his vehicle.

(vi) The description of the consigned vehicle, by
make, model, vehicle identification number, and license

number.
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(vii) The signatures of the parties to the contract.

(viii) If no price has been specified in (v) above, then
the minimum retail price and the commiscion, fee, or
compensation to which the vehicle dealer will be entitled
upon the sale of the consigned vehicle.

(2) In the event the dcalcr-consignee and the con-
signor shall deem it appropriate to vary the terms of the
written contract, the dealer-consignee shall obtain writ-
ten authorization from the consignor prior to the sale of
the subject vehicle.

(3) Requirements for selling consigned vehicles.

(a) All funds received, including deposits or payments
in full or proceeds from the sale of trade-ins, shall be
placed in a trust account as required under RCW
46.69.180(9), and said funds shall remain in such trust
account until the consignor's and the legal owner's in-
terest. if any, have been fully satisfied as provided in the
consignment agreement. It shall be considered an un-
lawful practice for a vehicle dealer o: salesperson to
commingle funds received on a consigned vehicle with
the assets of the dealer and the salesperson until all
terms of the agreement have been completed.

(b) The amount due a consignor after the sale of the
consigned vehicle shall be paid by the consignee imme-
diately where title has been delivered to the purchaser,
and in all cases shall be paid within ten days. 1

(c) The consignor shall receive a copy of the purchase
order used to complete the sale at the time the funds are
remitted where the sale has been on a fee or commission
basis.

(4) Consignee's duty to transfer title.

(@) The sale of consigned vehicles imposes the same
duty under RCW 46.12.120 to consignee as any other
sale.

(b) Prior to accepting a vehicle for consignment and
offering it for sale, it shall be the duty of the consignee
to verify or confirm the title location. Failure to do so
shall be considered an unlawful and deceptive practice
under RCW 46.70.180(1). [Statutory Authority: RCW
46.70.160 and 1986 ¢ 199 § I. 87-01-016 (Order DLR
115), § 308-66-155, filed 12/9/86; Order MV-352, §
308-66-155, filed 3/4/76.]

WAC 308-66-157 (1) Dealer
responsibilities.

(a) The listing dealer shall be responsible for negoti-
ating the agreement between seller and purchaser as
follows:

(b) All written offers shall be presented to the seller
for acceptance or refusal. A copy of the agreement shall
be delivered to the purchaser immediately following the
purchaser’s signing.

(c) A copy of the offer to purchase shall be delivered
to the seller immediately following seller's signing and
acceptance of purchaser's offer.

(d) A copy of the agreement to purchase bearing the
signature of the seller(s) shall be delivered to the pur-
chaser as proof that the purchaser's ofTcr was accepted.

(e) A legible copy of the agreement to purchase shall
be retained in the listing dealer’s files.

Listing.
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(0 A copy of the agreement between purchaser and
dealer to disburse any funds from the trust account to
pay liens against the used mobile home shall be retained
in the dealer’s files.

(2) At the time the sale is closed, the listing dealer
may pay outstanding liens out of the trust account prior
to paying the sale proceeds to the seller. [Stai..,ory Au-
thority: RCW 46.70.160 and 1986 ¢ 199 § I. 87-01-016
(Order DLR 115), § 308-66-157, filed 12/9/86.]

WAC 308-66-160 Dealer's license plates. (1) When
dealer's plates are used on any vehicle being demon-
strated to a prospective customer, it is not necessary that
the dealer or a member of his firm accompany the pro-
spective customer except as provided in RCW 46.70.090.
Prospective customers, when not accompanied by a
dealer or member of his firm, shall be issued a demon-
stration permit by the dealer authorizing them to oper-
ate the vehicle for a period not to exceed seventy-two
hours for the purpose of demonstration and possible
purchase.

(2) When a dealer receives a vehicle bearing foreign
license plates, such plates shall be covered by the
dealer’s plates while that vehicle is being demonstrated.
Upon the sale of the vehicle, the forrgn plates shall be
removed and destroyed by the dealer prior to the deliv-
ery of the vehicle. When a foreign-plated vehicle is sold
to a resident of the state whose plate is so displayed on
the vehicle and the purchaser returns the "ihicle imme-
diately to his home state for use there and not in
Washington, the dealer may deliver the vehicle with for-
eign plates attached if either one of two conditions is
also met. The conditions are:

(a) The purchaser must have applied to his home
state's vehicle licensing authority to register the vehicle
in his own name, or

(b) The purchaser must have obtained a one-transit
permit to move the vehicle from the dealer's place of
business to his own state.

(3) An employee of a dealer shall carry an employee
identification card when operating any vehicle bearing
dealer’'s plates.

(4) Dealer's plates may not be used on any vehicle
belonging to a member of the dealer's family.

(5) Dealer's plates may not be used on any vehicle
owned by the dealer if such vehicle is used exclusively by
members of the dealer's family.

(6) Vehicles bearing dealer's plates may not be loaned
to the dealer's service customers.

(7) Dealers are required to provide reasonably accu-
rate records reflecting the use of dealer plates. [Statu-
tory Authority: RCW 46.70.160. 86-21-025 (Order
DLR-114), 8 308-66-160, filed 10/8/86; Order MV
170, 8 308-66-160, filed 7/16/73; Order 70-08-04, §
308-66-160. filed 8/6/70; Order 69-1, § 308-66-160,
filed 8/28/69; Order 2, § 3Q8-66-160. filed 1/29/68.]

WAC 308-66-170 Detsi&L suspension or revocation
of license. (1) When the license of a vehicle dealer has
been suspended or revoked or an application has been
denied, the department shall post a closure notice at or

(CV 300-66 WAC-9 6

Motor Vehicle Dealers and Salesmen

near the principal entry to the place of business. Such
notice shall include a statement that the dealership is
closed as to the sale of vehicles because of the denial,
suspension or revocation of a license. In case of a sus-
pension, the duration of the suspension shall be stated on
the notice. A dealer shall no', remove any closure notice
without written permission from an authorized represen-
tative of the director.

(2) Practices inimical to the health and safety of the
citizens of the state of Washington pursuant to RCW
46.70.101 (3)(k) shall include, but not be limited to,
failure to comply with the following federal and state
standards, as presently constituted and as hereafter
amended, amplified or revised, pertaining to tho con-
struction and safely of vehicles:

(a) ’ Federal motor vehicle safety standards," 49 Code
of Federal Regulations, part 571;

(b) *Control of air pollution from new motor vehicles
and new motor vehicle engines,’ 40 Code of Federal
Regulations, part 85;

(c) ’Vehicle lighting and other equipment,” chapter
46.37 RCW;

(d) Rules and regulations adopted by the state com-
mission on equipment pursuant to RCW 46.37.p05, Title
204 Washington Administrative Codef;1 ]

(e) 'Mobile homes, trailer coaches, and recreational
vehicles,” chapter 296-48 Washington Administrative
Code;

(0 Housing and Community Development Act of
1974, Public Law 93-383, Title VI Mobile home con-
struction and safety standards, 8§ 603, 604, 610, 615,
616, 617. (Statutory Authority: RCW 46.70.160 and
1986 ¢ 199 § I. 87901016 (Order DLR 115), § 308-
66-170, filed 12/9/86; Order MV-446, § 308-66-170.
filed 9/16/77; Order MV 170, § 308-66-170, filed
7/16/73; Order 2, § 308-66-170. filed 1/29/68.]

Reiiscf'f oon« RCW 34.05.39S requires the use of undcrlii >|§; and
deletion marks to indicate amendments to_existing rules, and deems
Ineffectual changes not filed by the agency in this manner. The brack-
eted material In"the above section does not appear to conform to the
statutory requirement.

WAC 308-66-180 Record of transactions. (1) The
record of purchase and sale of vehicles maintained by a
dealer shall, where applicable, include, but not be lim-
ited to:

(a) A description of the vehicle, which shall include
those items of d-scription required on the Washington
application for title;

(b) The Washington license plate number assigned to
the vehicle upon transfer;

(c) The required odometer statement disclosure form
which shall conform to 49 Code of Federal Regulations,
part 580;

(d) The hardback copy of the temporary license per-
mit after the permanent license plates have been pro-
vided to the purchaser, if the vehicle is delivered on such
permit issued by the dealer.

(2) The record of purchase and sale of the vehicle

shall be maintained on all transactions whether at retail
or wholesale. [Statutory Authority: RCW 46.70.160 and
1986 ¢ 199 § 1. 87-01-016 (Order DLR 115), § 308-

(4120/90)
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66-180. fiJed 12/9/86; Order MV 170. § 308-66-180,
filed 7/16/73; Order 2. § 308-66-180, filed 1/29/68.)

WAC 308-66-190 Transfer of certificate of title by
dealer. (1) When a vehicle displaying current
Washington plates is sold by a dealer, the dealer shall
make an application for a certificate of title in the pur-
chaser's name within thirty days following the sale of the
vehicle.

(2) The dealer shall in every case sign or type his

name on the certificate of title accompanying the trans-
fer. If an authorized agent signs for the dealer, he shall

give his title.
(1) The name and address of the previous registered

owner shall be shown on the application for transfer of
title.

(4) The dealer shr.l insert the odometer mileage

reading on title applica tions as required by RCW 46.12-
.120. [Statutory Authority: RCW 46.70.160. 90-10-
013, § 308-66-190, filed 4/20/90, effective 5/21/90;
Order MV 170, 8 308-66-190, filed 7/16/73; Order 2,
8§ 308-66-190, filed 1/29/68.)

WAC 308-66-195 Possession of certificates of title.
(1) A vehicle dealer shall have possession of a separate
certificate of ownership for each used vehicle kept in his
possession unless that certificate is in the possession of
the person holding a security interest in the dealer's
inventory.

(2) Each title shall be in the dealer's own name or in
the name of the dealer's immediate vendor properly
assigned.

(3) If there is a lienholder on any vehicle acquired by
the dealer, the dealer shall obtain possession of the title
by paying off any balance due to the lienholder no later
than the close of the second business day following the
date of acquisition of the vehicle by the dealer. [Order
MV 170, § 308-66-195, filed 7/16/73.)

WAC 308-66-200 Transfer of vehicle to another
dealer. When a dealer sell: a vehicle to a second dealer,
the first dealer shall fill out a dealer-to-dcalcr report of
sale or a release of interest, attach to the certificate of
title and deliver to the second dealer. The second dealer
shall complete the dealer's report of sale on the applica-
tion for transfer to the subsequent owner. When more
than two dealers are involved, each dealer shall complete
a dcaler-to-dealer form or a release of interest except
the final dealer who sells to a retail purchaser. The final
dealer shall complete the dealer’s report on the applica-
tion for transfer. [Order MV 170, § 308-66-200, filed
7/16/73; Order 2, § 308-66-200, filed 1/29/68.)

WAC 308-66-210 Statement of change in business
structure, ownership interest or control. (1) Any person,
firm, association, corporation or trust licensed as a
dealer under RCW 46.70.021 must, within ten days fol-
lowing any change in its business or ownership structure,
file a statement describing with particularity the change

(4120190)
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effected in its business structure or the change in own-
ership interest. In addition, persons newly assuming ex-
ecutive or control functions, including but not limited to
new corporate officers, directors, majority stockholders,
managing partners or trustees, must file within ten days
of assuming such function an application and a legal and
financial history, including corporation number if a
corporation.

(2) Any person, firm, association, corporation or trust
licensed as a vehicle manufacturer pursuant to chapter
46.70 RCW shall advise the department within ten days
of the change and/or addition to:

(a) The business structure of the licensee;

(b) The mailing address of a licensee;

(c) The name c.nd address of employees or agent'
designated pursuant to RCW 46.70.041 and 46.70.1™1
to provide service or repairs to vehicles located u thin
the state of Washi ngton. !If the licensee requires v vr-
ranty service to be performed by all of its dealers pursu-
ant to current service agreements on file with the
department, it need not advise the department of
changes in its lists of dealers.

(3) Any and all changes affecting the applicability of
a bond, if posted, shall be reflected by appropriate en-
dorsement to such bond. [Statutory Authority: RCW
46.70.160 and 1986 ¢ 199 § I. 87-01-016 (Order DLR
115), § 308-66-210, filed 12/9/86; Order MV 170, §
308-66-210, filed 7/16/73; Order 70-08-04, § 308-66-
210, filed 8/6/70; Order 69-1, § 308-66-210, filed
8/28/69; Order 2, § 308-66-210, filed 1/29/68.)

WAC 308-66-211 Termination of business. A
dealer or a manufacturer who terminates his business
shall return his license and special license plates to the
department for cancellation within ten business days of
such ter aination, except as provided in RCW 46.70.081.
[Order MV 170, 8§ 308-66-211, filed 7/16/73; Order
70-08-04, 8§ 308-66-211, filed 8/6/70.)

WAC 308-66-21? Sale, transfer or other disposition
of noncorporate licensee. Upon the sale, transfer or other
disposition of fifty percent or more of the ownership in-
terest in a noncorporate licensee:

(1) A rider to the bond revealing the change in own-
ership shall be filed with the department.

(2) A new application for an appropriate license by
the purchaser or transferee is required and the fee will
be the same as for an original application.

(3) The former owner must turn into the department
his special license plates. The new owner or transferee
must purchase new plates in his own name. [Order MV
170, § 308-66-212, filed 7/16/73; Order 70-08-04, §
308-66-212, filed 8/6/70.)

WAC 308-66-213 Partial sales transfer or disposi-
tion of noncorporate licensee. When a licensee transfers
less than fifty percent of the ownership interest in a
noncorporate licensee to a person not licensed at the li-
censee's place of business;

(1) A rider to the bond revealing the change in own-
ership shall be filed with the department.
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(2) A new application reflecting the change in owner-
ship must be filed. The parlies thereto shall be consid-
ered temporarily licensed until renewal or denial of the
application and no additional fee will be required. Upon
renewal of the license an original application and fee will
br required.

(3) The special license plates issued to the original li-
censee may continue to be used. The same license num-
ber may be retained upon renewal if requested. [Order
MV 170, § 308-66-213, filed 7/16/73; Order 70-08-
04. § 308-66-213, filed 8/6/70.]

WAC 308-66-214 Incorporation of licensee while
licensed. A licensee which incorporates while licensed:

(1) shall file an application for an appropriate license.

(2) Shall file a new bond with the department.

(3) If the transfer involves a change in the business
structure only and does not involve the transfer of fifty
percent or more of the ownership interest in the firm,
the corporation may be considered temporarily licensed
until the end of the licensing period or until the applica-
tion is denied, and during su~h period:

(a) No additional fees will be required until renewal,
at which time an original application for license and fee
will be required.

(b) The same special license plates may be used until
renewal. The firm may request the prcincorporation li-
cense number upon renewal. [Order MV 170, § 308-66-
214, filed 7/16/73; Order 70-08-04, § 308-66-214,
filed 8/6/70.]

WAC 308-66-215 Mergers and consolidations of
corporations. The merger or consolidation of an incorpo-
rated licensed firm with a nonlicensed corporation shall
be governed by the provisions of WAC 308-66-212 ex-
cept that a new bond must be filed. Where, in the case
of merger, the incorporated licensed firm becomes the
surviving corporation, the department may waive WAC
308-66-212(3). [Order MV 170, § 308-66-215, filed
7/16/73; Order 70-03-04, § 308-66-215, filed 8/6/70.]

WAC 308-66-220 Display of vehicles by combina-
tion wrecker-dealer. A dealer who is also an auto
wrecker shall keep vehicles held for resale physically
separated from vehicles which have been or are to be
dismantled for parts. Vehicles not in running condition
will be considered as p? n of the wrecking operation and
are to be stored within the fenced wrecking area. [Order
70-08-04. § 308-66-220, filed 8/6/70; Order 2, § 308-
66-220, filed 1/29/68.]

WAC 308-66-225 Remanufactured vehicles in whole
or in part. (1) If the remanufneturing process of the ve-
hicle will involve the removal, destruction, or conceal-
ment of any identification number, the parts shall be
inspected by an authorized member of the Washington
state patrol prior to the removal, destruction, or con-
cealment of the number.

(2) At no time shall a vehicle that falls with n the

purview of WAC 308-56A-455 or 308-56A-4u0O be

(Ck 308-46 WAC-f 8)

Motor Vehicle Dealers and Salesmen

considered rcmanufacturcd by a manufacturer. [Statu-
tory Authority: RCW 46.70.160 and 1986 ¢ J99 § 1
87-01-016 (Order DLR 115), 8 308-66-225, filed
12/9/86.]

WAC 308-66-230 Titles—Combination tow track
operator-dealer. A dealer who is also a tow truck opera-
tor, must obtain a title in his own name for all motor
vehicles held in his inventory which he has obtained as a
result of a tow truck operator of abandoned vehicle sale
conducted in accordance with chapter 46.55 RCW. A
vehicle sold directly to a purchaser at the time the tow
truck operator's abandoned vehicle sale was originally
conducted, need not be titled in the dealer's name before
making an application for title for the purchaser. [Stat-
utory Authority: RCW 46.70.160 and 1986 ¢ 199 § 1.
87-01-016 (Order DLR 115), § 308-66-230, filed
12/9/86; Order 69-1, § 308-66-230, filed 8/28/69;
Order 2. § 308-66-230, filed 1/29/68.]
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(1989 LaWS)

Chapter 46.70 RCW

Declaration of purpose.

Definition*,

License required for dealers or manufacturers----
Penalties

Place of husiness. _

Established place of business
requirements.

Accountability of dealer for employees
damages on violation of chapter.

Consignment. _ ,

Listing dealers, transaction of husiness.

Application for license-— Form.

Application for license--—- Contents.

Application for_license-— Retention by depart-

Waiver of
Actions for

ment  Confidentiality.
Issuance of license.

o g Disposition. _ ,
Dealers------Bond required, exceptions-------Actiong-------

Cancellation of license. , ,
Manufacturers ~ Bond required  Actions-—---
Cancellatiop of license. ~

Expiration of license ~~ Application for renewal-----
Certification of established place of husiness.
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RCW 46.70.005 Declaration of purpose. The legis-
lature finds and declares that the distribution and sale of
vehicles in the state of Washington vitally affectsthe
general economy of the state and the public interest and
the public welfare, and that in order to promote the
public interest and the public welfare, and in the exer-
cise of its police power, it is necessary to regulate and
license vehicle manufacturers, distributors, or wholesal-
ers and factory or distributor representatives, and to
regulate and license dealers of vehicles doing business in
Washington, in order to prevent frauds, impositions, and
other abuses upon its citizens and to protect and pre-
serve the investments and properties of the citizens of
this state. [1986 ¢ 241 § I; 1973 1st ex.s. ¢ 132 § I;
1967 ex.s. ¢ 74 § 1.]

Reviser's note: Throughout chapter 46.70 RCW the phrases * this
act* and _'this amendatory act’ have been changed to ' this chaBter.*

a
This 1967 act or amendatory act 51967 exli. C (4] consists of RCW
46.70.005 throuoqh 46.70.042° 46.70.051, 46.70.061. 46.70.081 through
46.70,083. 46.70.101 through 46.70.111 46.70.180 through 46.70.910.
the 1967 amendments to RCW 46.70.060 and the re-

and 46.70.070,
peal of RCW 46.70.010 through 46.70.050, 46.70.080, 46.70.100. and

46.70.110.

Emergency . Effective date 1967 ex.*. ¢ 74: 'This act is nec-
essary for the immediate preservation of the public peace, health and
safety, the su(;)port_of the state government and its existing public in-
stitutions, and sections | through 3 and sections 16 through 25 shall
|ake effect immediately. Sections 4 throu?h 15 and sections 26 throu%h
30 inclusive shall |ake effect on July 1, 1967.* 51967 exs. ¢ 74 J 3L
Sections | through 3 are codified as RCW 46.70.005, 46.70.900, an
46.70.011: sections 16 through 25 are_codified .as RCW 46.70.180
throug? 46.70.270: sections 4 through IS are codified as RCW 46.70-
021 rou%h 16.70.051, 46.70,061, 46.70,081 through 46.70.083. and
46.70.101 Through 46.70.111" sections 26 throu7%h 9 are codified as >
RCW 46.70.060; 46.70.070, 46.70.280, and 46.70.910. and section 30
e %ﬂs RCW 46.70.010 through 46.70.050, 46.70.080, 46.70.100, and

[e=)
O

RCW 46.70.011 Definition*. As used in this chapter
(1) "Vehicle* means and includes every device capa-
ble of being moved upon a public highway and in, upon,

t (Cb. 4470 RCW—p 1)
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or by which any persona or property is or may be trans-
ported or drawn upon a public highway, excepting de-
vices moved by human or animal power or used
exclusively upon stationary rails or tracks.

(2) 'Motor vehicle® means every vehicle which is
self-propelled and every vehicle which is propelled by
electric power obtained from overhead trolley wires, but
not operated upon rails, and which is required to be reg-
istered and tilled under Title 46 RCW, Motor Vehicles.

(3) "Vehicle dealer* means any person, firm, associa-
tion, corporation, or trust, not excluded by subsection
(4) of this section, engaged in the business of buying,
selling, listing, exchanging, offering, brokering, leasing
with an option to purchase, auctioning, soliciting, or ad-
vertising the sale of new or used vehicles, or arranging or
offering or attempting to solicit or negotiate on behalf of
others, a sale, purchase, or exchange of an interest in
new or used motor vehicles, irrespective of whether the
motor vehicles are owned by that person. Vehicle dealers
shall be classified as follows:

(a) A "motor vehicle dealer™ is a vehicle dealer that
deals in new or used motor vehicles, or both;

(b) A "mobile home and travel trailer dealer* is a ve-
hicle dealer that deals in mobile homes, park trailers, or
travel trailers, or more than one type of these vehicles;

(c) A "miscellaneous vehicle dealer* is a vehicle
dealer that deals in motorcycles or vehicles other than
motor vehicles or mobile homes and travel trailers or any
combination of such vehicles.

(4) The term "vehicle dealer”" does not include, nor do
the licensing requirements of RCW 46.70.021 apply to,
the following persons, firms, associations, or
corporations:

(a) Receivers, trustees, administrators, executors,
guardians, or other persons appointed by, or acting un-
der a judgment or order of, any court; or

(b) Public officers while performing their official du-
ties; or

(c) Employees of vehicle dealers who are engaged in
the specific performance of their duties as such employ-
ees; or

(d) Any person engaged in an isolated calc of a vehi-
cle in which he is the registered or legal owner, or both,
thereof; or

(e) Any person, firm, association, corporation, or
trust, engaged in the selling of equipment other than ve-
hicles, subject to registration, used for agricultural or
industrial purposes; or

(O A real estate broker licensed under chapter 18.85
RCW, or his authorized representative, who, on behalf
of the legal or registered owner of a used mobil? home
negotiates the purchase, sale, or exchange of the used
mobile home in conjunction with the purchase, sale, ex-
change, rental, or lease of the land upon which the used
mobile home is located and the real estate broker is not
acting as an agent, subagent, or representative of a ve-
hicle dealer licensed under this chapter; or

[CV, 46,70 RCW—+
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(g) Owners who are also operators of the special
highway construction equipment or of the highway con-
struction equipment for which a vehicle license and dis-
play vehicle license number plate is required as defined
in RCW 46.16.010; or

(h) Any bank, trust company, savings bank, mutual
savings bank, savings and loan association, credit union,
and any parent, subsidiary, or affiliate thereof, author-
ized to do business in this state under state or federal
law with respect to the sale or other disposition of a mo-
tor vehicle owned and used in their business; or with re-
spect to the acquisition and sale or other disposition of a
motor vehicle in which the entity has acquired an inter-
est as a lessor, lessee, or secured party.

(5) 'Vehicle salesperson* means any person who for
any form of compensation sells, auctions, leases with an
option to purchase, or offers to sell or to so lease vehicles
on behalf of a vehicle dealer.

(6) 'Department* means the department of licensing,
which shall administer and enforce the provisions of this
chapter.

(7) "Director* means the director of licensing.

(8) "Manufacturer* means any person, firm, associa-
tion, corporation, or trust, resident or nonresident, who
manufactures or assembles new and unused vehicles or
remanufactures vehicles in whole or in part and further
includes the terms:

(a) "Distributor,* which means any person, firm, as-
sociation, corporation, or trust, resident or nonresident,
who in whole or in part offers for sale, sells, or distrib-
utes any new and unused vehicle to vehicle dealers or
who maintains factory representatives.

(b) "Factory branch," which means a branch office
maintained a manufacturer for the purpose of selling
or offering for sale, vehicles to a distributor, wholesaler,
or vehicle dealer, or for directing or supervising in whole
or in part factory or distributor representatives, and fur-
ther includes any sales promotion organization, whether
a person, firm, or corporation, which is engaged in pro-
moting the sale of new and unused vehicles in this state
of a particular brand or make to vehicle dealers.

(c) 'Factory representative,* which means a repre-
sentative employed by a manufacturer, distributor, or
factory branch for the ourpose of making or promoting
for the sale of their vehicles or for supervising or con-
tracting with their dealers or prospective deJers.

(9) "Established place of business™ means a location
meeting the requirements of RCW 46.70.023(1) at
which a vehicle dealer conducts business in this state.

(10) ‘Principal place of business™ means that dealer
firm's business location in the state, which place the
dealer designates as their principal place of business.

(11) "Subagency* means any place of business of a
vehicle dealer within the slate, which place is physically
and geographically separated from the principal place of
business of the firm or any place of business of a vehicle
dealer within the state, at which place the firm does
business using a name other than the principal name of
the firm, or both.

(12) "Temporary subagency” means a location other
than the principal place of business or subagency within
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the state where a licensed vehicle dealer may secure a
license 10 conduct the business and is licensed for a pe-
riod of lime not to exceed ten days for a specific purpose
such as auto shows, shopping center promotions, tent
sales, exhibitions, or similar merchandising ventures. No
more than six temporary subagency licenses may be is-
sued to a licensee in any twelve-month period.

(13) "Wholesale vehicle dealer™ means a vehicle
dealer who buys and sells other than at retail.

(14) ’Retail vehicle dealer’ means a vehicle dealer
who may buy and sell at both wholesale and retail.

(15) *"Listing dealer means a used mobile home
dealer who makes contracts with sellers who will com-
pensate the dealer for obtaining a willing purchaser for
the seller's mobile home.

(16) "Auction™ means a transaction conducted by
means of exchanges between an auctioneer and the
members of the audience, constituting a series of oral
invitations for offers for the purchase of vehicles made
by the auctioneer, offers to purchase by members of the
audience, and ihe acceptance of the highest or most fa-
vorable offer to purchase.

(17) "Auction company" means a sole proprietorship,
partnership, corporation, or other legal or commercial
entity licensed under chapter 18.11 RCW that only sells
or offers to sell vehicles at auction or only arranges or
sponsors auctions. (1989 ¢ 337 § 1Il; 1989 c 301 § I;
1988 ¢ 287 § 1; 1986 c 241 § 2; 1981 c 305 § 2; 1979 ¢
158 § 186; 1979 ¢ 11 § 3. Prior: 1977 ex.s. ¢ 204 § 2;
1977 ex.s. ¢ 125 § 1; 1973 1st ex.s. ¢ 132 § 2; 1969 ex.s.
c 63 8 I; 1967 ex.s. ¢ 74 § 3]

RtiMr's noic: This section was amended by 1989 ¢ 301 § | and b
1989 ¢ 337 § I, each without reference to“the other. Doth amend-

ments are incor gorated in Ihe publication of this section pursuant to
RCW 1.12.025(2). For rule of construction, see RCW 1.12.025(1).

RCW 46.70.021 License required for dealers or
manufacturers Penalties. It is unlawful for any per-
son, firm, or association to act as a vehicle dealer or ve-
hicle manufacturer, to engage in business as such, serve
in the capacity of such, advertise himself, herself, or
themselves as such, solicit sales as such, or distribute or
transfer vehicles for resale in this state, without first ob-
taining and holding a current license as provided in this
chapter, unless the title of the vehicle is in the name of
the seller. It is unlawful for any person other than a li-
censed vehicle dealer to display a vehicle for sale unless
the registered owner or legal owner is the displayer or
holds a notarized power of attorney. A person or firm
engaged in buying and offering for sale, or buying and
selling five or more vehicles in a twelve-month period, or
in any other way engaged in dealer activity without
holding a vehicle dealer license, is guilty of a gross mis-
demeanor, and upon conviction is subjcpMora~fine of up
to one thousand dollars for each violation and up4o one
year in jail. A second offense is a dass C felony punish-
able under chapter 9A.20 RCW. A\tolaiion_of this sec-
tion is also a per se violation of chapter 19.86 RCW and
is considered a deceptive practice. The department of li-
censing, the Washington state patrol, the attorney gen-
eral's office, and the department of revenue shall

(1989 Uw»)
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cooperate in the enforcement of this section. A distribu-
tor. factory branch, or factory representative shall not be
required to have a vehicle manufacturer license so long
as the vehicle manufacturer so represented is properly
licensed pursuant to this chapter. Nothing in this chap-
ter prohibits financial institutions from cooperating with
vehicle dealers licensed under this chapter in dealer sales
or leases. However, financial institutions shall not broker
vehicles and cooperation is limited to organizing, pro-
moting, and financing of such dealer sales or leases.
[1988 ¢ 287 § 2; 1986 ¢ 241 § 3; 1973 1st ex.s. c 132 §
3; 1967 ex.s. ¢ 74 § 4.0

Place of business. (1) An "estab-
lished place of business’ requires a permanent, enclosed
commercial building located within the state of
Washington easily accessible at all reasonable times. An
established place of business shall have an improved dis-
play area of not less than three thousand square feet in
or immediately adjoining the building, or a display area
large enough to display six or more vehicles of the type
the dealer is licensed to sell, whichever area is larger.
The business of a vehicle dealer, including the display
and repair of vehicles, may be lawfully carried on at an
established place of business in accordance with the
terms of ail applicable building code, zoning, fnd other
land-use regulatory ordinances. The dealer shall keep
the building open to the public so that they may contact
the vehicle dealer or the dealer's salespersons at all rea-
sonable times. The books, records, and files necessary to
conduct the business shall be kept and maintained at
that place. The established place of business shall dis-
play an exterior sign with the business name and nature
of the business, such as auto sales, permanently affixed
to the land or building, with letters clearly visible to the
major avenue of traffic. In no event may a room or
rooms in a hotel, rooming house, or apartment house
building or part of a single or multiple—nit dwelling
house be considered an "established place of business*
unless the ground floor of such a dwelling is devoted
principally to and occupied for commercial purposes and
the dealer offices are located on the ground floor. A
mobile office or mobile home may be used as an office if
it is connected to utilities and is set up in accordance
with state law. This subsection does not apply to auction
companies that do not own vehicle inventory or sell ve-
hicles from an auction yard.

(2) An auction company shall have office facilities
within the state. The books, records, and files necessary
to conduct the business shall be maintained at the office
facilities. All storage facilities for inventory shall be
listed with the department, and shall meet local zoning
and land use ordinances. An auction company shall
maintain a telecommunications system.

(3) Auction companies shall post their vehicle dealer
license at each auction where vehicles are offered, and
shall provide the department with the address of the
auction at least three days before the auction.

(4) If a dealer maintains a place of business at more
than one location or under more than one name in this

RCW 46.70.023
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state, he or she shall designate one location as the prin-
cipal place of business of the firm, one name as the
principal name of the firm, and all other locations or
names as subagencies. A subage lice is required
for each and every subagency: wat the de-
partment may grant an exception to the subagency re-
qguirement in the specific instance where a licensed new
motor vehicle dealer is unable to locate their used vehi-
cle sales facilities adjacent to or at the established place
of business. This exception shall be granted and defined
under the promulgation of rules consistent with the Ad-
ministrative Procedure Act.

(5) AIl vehicle dealers shall maintain ownership or
leasehold throughout the license year of the real prop-
erty from which they do business. The dealer shall pro-
vide the department with evidence of ownership or
leasehold whenever the ownership changes or the tease is
terminated.

(6) A subagency shall comply with all requirements of
an established place of business, except that auction
companies shall comply with the requirements in sub-
section (2) of this section.

(7) A temporary subagency shall meet all local zoning
and building codes for the type of merchandising being
conducted. The dealer license certificate shall be posted
at the location. No other requirements of an established
place of business apply to a temporary subagency. Auc-
tion companies are not required to obtain a temporary
subagency license.

(8) A wholesale vehicle dealer shall have office facili-
ties in a commercial building within this state, and all
storage facilities for inventory shall be listed with the
department, and shall meet local zoning and land use
ordinances. A wholesale vehicle dealer shall maintain a
telecommunications system. An exterior sign visible
from the nearest street shall identify the business name
and the nature of business. A wholesale dealer need not
maintain a display area as required in this section. When
two or more vehicle dealer businesses share a location,
all records, office facilities, and inventory, if any, must
be physically segregated and clearly identified.

(9) A retail vehicle dealer shall be open during normal
business hours, maintain office and display facilities in a
commercially zoned location or in a location complying
with all applicable building and land use ordinances, and
maintain a business telephone listing in the local direc-
tory. When two or more vehicle dealer businesses share
a location, all records, office facilities, and inventory
shall be physically segregated and clearly identified.

(10) A listing dealer need not have a display area if
"be dealer does not physically maintain any vehicles for
lisp lay.

(11) A subagency license is not required for a mobile
home dealer to display an on-site display model, a con-
signed mobile home not relocated from its site, or a re-
possessed mobile home if sales are handled from a
principal place of business or’subagency. A mobile home
dealer shall identify on-site display models, repossessed
mobile homes, and those consigned at their sites with a
sign that includes the dealer's name and telephone

number.
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(12) Every vehicle dealer shall advise the department
of the location of each and every place of business of the
firm and the name or names under which (he firm is
doing business at such location or locations. If any name
or location is changed, the dealer shall notify the de-
partment of such change within ten days. The license is-
sued by the department shall reflect the name and
location of the firm and shall be posted in a conspicuous
place at that location by the dealer.

(13) A vehicle dealer's license shall upon the death or
incapacity of an individual vehicle dealer authorize the
personal representative of such dealer, subject to pay-
ment of license fees, to continue the business for a period
of six months from the date of the death or incapacity.
(1989 ¢ 301 § 2; 1986 c 241 §4J

RCW 46.70.025 Established place of business-------
Waiver of requirements. The director may by rule waive
any requirements pertaining to a vehicle dealer's estab-
lished place of business if such waiver both serves the
purposes of this chapter and is necessary due to unique
circumstances such as a location divided by a public
street or a highly specialized type of business. [1986 ¢

199 § 1] t

RCW 46.70.027 Accountability of dealer for em-
ployees Actions for damages on violation of chapter.
A vehicle dealer is accountable for the dealer's employ-
ees, sales personnel, and managerial personnel while in
the performance of their official duties. Any violations
of this chapter or applicable provisions of chapter 46.12
or 46.16 RCW committed by any of these employees
subjects the dealer to license penalties prescribed under
RCW 46.70.101. A retail purchaser, consignor who is
not a motor vehicle dealer, or a motor vehicle dealer who
has purchased from a wholesale dealer, who has suiTercd
a loss or damage by reason of any act by a dealer, sales-
person. managerial person, or other employee of a deal-
ership, that constitutes a violation of this chapter or
applicable provisions of chapter 46.12 or 46.16 RCW
may institute an action for recovery against the dealer
and the surety bond as set forth in RCW 46.70.070.
However, under this section, motor vehicle dealers who
have purchased from wholesale dealers may only insti-
tute actions against wholesale dealers and their surety
bonds. [1989 ¢ 337 § 12; 1986 ¢ 241 § 5.]

RCW 46.70.028 Consignmeet. Dealers who transact
dealer business by consignment shall obtain a consign-
ment contract for sale and shall comply with applicable
provisions of chapter 46.70 RCW. The dealer shall place
all funds received from the sale of the consigned vehicle
in a trust account until the sale is completed, except that
the dealer shall pay any outstanding liens against the
vehicle from these funds. Where title has been delivered
to the purchaser, the dealer shall pay the amount due a
consignor within ten days after the sale. [1989 ¢ 337 $

131

RCW 46.70.029 Listing dealers, transsctioa of busi-
ness. Listing dealers shall transact dealer business by

(1919 Laws>
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obtaining a consignment for sale, and the buyer's pur-
chase of the mobile home shall be handled as dealer in-
ventory. All funds from the purchaser shall be placed in
a trust account until the sale is completed, except that
the dealer shall pay any outstanding liens against the
mobile home from these funds. A complete account of
all funds received and disbursed shall be given to the
seller or consignor after the sale is completed. [1986 ¢

241 §6.)

RCW 46.70.031 Application for license Form. A
vehicle dealer or vehicle manufacturer may apply for a
license by filing with the department an application in
such form as the department may prescribe. [1986 ¢ 241
8§ 7; 1973 1st ex.s. ¢ 132 § 4; 1967 ex.s. c 74 § 5.]

RCW 46.70.041 Application for license Con-
tents. (1) Every application for a vehicle dealer license
shall contain the following information to the extent it
applies to the applicant:

(a) Proof as the department may require concerning
the applicant's identity, including but not limited to his
fingerprints, the honesty, truthfulness, and good reputa-
tion of the applicant for the license, or of the officers of
a corporation making the application;

(b) The applicant's form and place of organization in-
cluding if the applicant is a corporation, proof that the
corporation is licensed to do business in this state;

(c) The qualification and business history of the ap-
plicant and any partner, officer, or director;

(d) The applicant's financial condition or history in-
cluding a bank reference and whether the applicant or
any partner, officer, or director has ever been adjudged
bankrupt or has any unsatisfied judgment in any federal
or state court;

(e) Whether the applicant has been adjudged guilty of
a crime which directly relates to the business for which
the license is sought and the time elapsed since the con-
viction is less than ten years, or has suffered any judg-
ment within the preceding five years in any civil action
involving fraud, misrepresentation, or conversion and in
the case of a corporation or partnership, all directors,
officers, or partners;

(0 A business telephone with a listing in the local
directory;

(@) The name or names of new vehicles the vehicle
dealer wishes to sell;

(h) The names and addresses of each manufacturer
from whom the applicant has received a franchise;

(i) Whether the applicant intends to sell used vehicles,
and if so, whether he has space available for servicing
and repairs;

(j) A certificate by the chief of police or his deputy, or
a member of the Washington state patrol or a represen-
tative of the department, that the applicant’s principal
place of business and each subagency business location
in the state of Washington meets the location require-
ments as required by this chapter. The certificate shall
include proof of the applicant's ownership or lease of the
real property where the applicant's principal place of
business is established. In no event may the certificate

(1989 Laws|
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be issued by a member of the Washington state patrol if
the dealership is located in a city which has a population
in excess of five thousand persons;

(k) A copy of a current service agreement with a
manufacturer, or distributor for a foreign manufacturer,
requiring the applicant, upon demand of any customer
receiving a new vehicle warranty to perform or arrange
for, within a reasonable distance of his established place
of business, the service repair and replacement work re-
quired of the manufacturer or distributor by such vehicle
warranty. This requirement applies only to applicants
seeling to sell, to exchange, to offer, to auction, to so-
licit, or to advertise new or current-model vehicles with
factory or distributor warranties;

(1) The class of vehicles the vehicle dealer will be
buying, selling, listing, exchang ng, offering, brokering,
leasing with an option to purchase, auctioning, soliciting,
or advertising, and which classification or classifications
the dealer wishes to be designated as;

(m) Any other information the department may rea-
sonably require.

(2) If the applicant is a manufacturer the application
shall contain the following information to the extent it is
applicable to the applicant:

(a) The name and address of the principal place of
business of the applicant and, if different, the pamc and
address of the Washington state representative of the
applicant;

(b) The name or names under which the applicant will
do business in the state of Washington;

(c) Evidence that the applicant is authorized to do
business in the state of Washington;

(d) The name or names of the vehicles that the li-
censee manufactures;

(e) The name or names and address or addresses of
each and every distributor, factory branch, and factory
representative;

(0 The name or names and address or addresses of
resident employees or agents to provide service or repairs
to vehicles located in the state of Washington only under
the terms of any warranty attached to new or unused
vehicles manufactured, unless such manufacturer re-
quires warranty service to be performed by all of its
dealers pursuant to a current service agreement on file
with the department;

(g) Any other information the department may rea-
sonably require. [1986 ¢ 241 § 8; 1979 c 158 § 187;
1977 ex.s. ¢ 125 § 2; 1973 1stex.s. ¢ 132 § 5; 1971 exs.
c 74 8§ 1; 1969 ex.s. ¢ 63 § 2; 1967 cx.s.c 74 § 6.]

Requirements of "established piicc of business': RCW 46.70.023.

RCW 46.70.042 Appliattion for license -Retto-
tioa by departmeflt- Confidentiality. Every application
for license shall be retained by the department for a pe-
riod of three years and shall be confidential information
for the use of the department, attorgey general or
the prosecuting attorney only: Mhat upon a
showing of good cause therefor any court in which an
action is pending by or against the applicant or licensee,
may order the director to produce and permit the in-
spection and copying or photographing the application
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and auy accompanying statements. [1967 ex.s. ¢ 74 §
140

RCW 46.70.051 issuance of license. (!) After the
application has been filed, the fee paid, and bond posted,
if required the department shall, if no denial order is in
effect agd no proceeding is pending under RCW 46.70-
.180 .70.200, issue the appropriate license, which
license, in the case of a vehicle dealer, shall designate
the classification of the dealer. Nothing prohibits a ve-
hicle dealer from obtaining licenses for more than one
classification, and nothing prevents any vehicle dealer
from dealing in other classes of vehicles on an isolated
basis.

(2) An auction company licensed under chapter 18.11

RCW may sell at auction all classifications of vehicles
under a motor vehicle dealer's license issued under this
chapter including motor vehicles, miscellaneous type ve-
hicles, and mobile homes and travel trailers. [1989 ¢ 301
§ 3: 1973 1st ex.s. ¢ 132 § 6; 1971 ex.s.c 74 § 2; 1967
ex.s.c 74 §7.))

*Reviser's note; RCW 46.70.200 was repealed by 1989 ¢ 415 § 23.

RCW 46.70.061 Fees Disposition. (1) The an-
nual fees for original licenses issued for twelve consecu-
tive months from the date of issuance under this chapter
shall be:

(@) Vehicle dealers, principal place of business for
each and every license classification: Five hundred
dollars:

(b) Vehicle dealers, each subagency: Fifty dollars;
temnorary subagency: Twcenty-fi « dollars;

(c) Vehicle manufacturers: Five hundred dollars.

(2) The annual fee for renewal of any license issued
pursuant to this chapter shall be:

(a) Vehicle dealers, principal place of business for
each and every license classification: Two hundred fifty
dollars;

(b) Vehicle dealer,
Twenty-five dollars:

(c) Vehicle manufacturers: Two hundred fifty dollars.

If any licensee fails or neglects to apply for such re-
newal within thirty days after the expiration of the li-
cense. or assigned renewal date under a staggered
licensing system, the license shall be declared canceled
by the director, in which case the licensee will be re-
quired to apply for an original license and pay the fee
required for the original license.

(3) The fee for the transfer to another location of any
license issued pursuant to this chapter shall be twenty-
five dollars.

(4) The fee for vehicle dealer license plates and man-
ufacturer license plates shall be the amount required by
law for vehicle license plates exclusive of excise tax, ex-
cept those specified in RCW 82,44.030, and gross weight
and tonnage fees.

(5) AIl fees collected under this chapter shall be de-
posited in the state treasury and credited to the motor
vehicle fund.

(6) The fees prescribed in this section are in addition
to any excise taxes imposed by chapter 82.44 RCW.

each and every subagency:
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[1986 c 241 § 10; 1986 c 241 § 9; 1979 ex.s. ¢ 251 § I;
1973 1stexj. c 132 § 7; 1967 er.s. c 74 § 13.J
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RCW 46.70.070 Dealers Bond required, excep-
tionsr Actions Cancellation of license. (1) Before
issuing a vehicle dealer's license, the department shall
require the applicant to file with the department a surety
bond in the amount of;

(a) Fifteen thousand dollars for motor vehicle dealers;

(b) Thirty thousand dollars fo 0ol ome, park
trailer, and travel trailer dealers: Mat if such
dealer does not deal in mobile homes or park trailers
such bond shall be fifteen thousand dollars;

(c¢) Five thousand dollars for miscellaneous dealers,
running to the state, and executed by a surety company
authorized to do business in the state. Such bond shall
be approved by the attorney general as to form and con-
ditioned that the dealer shall conduct his business in
conformity with the provisions of this chapter. |

Any retail purchaser, consignor who is not a motor
vehicle dealer, or a motor vehicle dealer who has pur-
chased from a wholesale dealer, who has suffered any
loss or damage by reason of any act by a dealer which
constitutes a violation of this chapter shall have the right
to institute an action for recovery against such dealer
and the surety upon such bond. However, under this
section, motor vehicle dealers who have purchased from
wholesale dealers may only institute actions against
wholesale dealers and their surety bonds. Successive re-
coveries against said bond shall be permitted, but the
aggregate liability of the surety to all persons shall in no
event exceed the amount of the bond. Upon exhaustion
of the penally of said bond or cancellation of the bond
by the surety the vehicle dealer license shall automati-
cally be deemed canceled.

(2) The bond for any vehicle dealer licensed or to be
licensed under more than one classification shall be the
highest bond required for any such classification.

(3) Vehicle dealers shall maintain a bond for each
business location in this state and bond coverage for all
temporary subagencies. [1989 ¢ 337 § 15; 1986 c 241 §
11; 1981 ¢ 152 § I; 1973 1st ex.s. ¢ 132 § 8; 1971 cx.s. C
74 § 4; 1967 ex.s. ¢ 74 § 27; 1961 ¢ 239 § I; 1961 c 12 §
46.70.070. Prior: 1959 ¢ 166 § 19; 1951 ¢ 150 § 8.}

RCW 46.70.075 Manufacturers Bond re-
quired Actions Cancellation of license. Before is-
suing a manufacturer license to'a manufacturer of
mobile homes or travel trailers, the department shall re-
quire the applicant to file with the department a surety
bond in the amount of forty thousand dollars in the case
of a mobile home manufacturer and twenty thousand
dollars in the case of a travel trailer manufacturer, run-
ning to the state and executed by a surety company
authorized to do business in the state. Such bond shall

(1989 Law*)
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be approved by the attorney general as to form and con-
ditioned that the manufacturer shall conduct his busi-
ness in conformity with the provisions of this chapter
and with all standards set by the state of Washington or
the federal government pertaining to the construction or
safely of such vehicles. Any retail purchaser or vehicle
dealer who has suffered any loss or damage by reason of
breach of warranty or by any act by a manufacturer
which constitutes a violation of this chapter or a viola-
tion of any standards set by the state of Washington or
the federal government pertaining to construction or
safety of such vehicles has the right to institute an action
for recovery against such manufacturer and the surely
upon such bond. Successive recoveries against the bond
shall be permitted, but the aggregate liability of the
surety to all persons shall in no event exceed the amount
of the bond. Upon exhaustion of the penalty of the bond
or cancellation of the bond by the surety the manufac-
turer license is automatically deemed canceled. [1981 ¢
152 § 3; 1973 1st ex.s. ¢ 132 § 9.]

RCW 46.70.083 Expiration of license Applica-
tion for renewal Certification of established place of
business. The license of a vehicle dealer or a vehicle
manufacturer expires on the date assigned by the direc-
tor, and may be renewed by filing with the department
prior to the expiration thereof an application containing
such information as the department may require to indi-
cate any material change in the information contained in
the original application.

Before renewal, the dealer’s established place of busi-
ness shall be certified by a representative of the depart-
ment, the chief of police or his deputy, or a member of
the Washington state patrol. The certification shall ver-
ify compliance with the requirements of this chapter for
an established place of business. Failure by the dealer to
comply is grounds for denial of the renewal application.
[1986 ¢ 241 § 12; 1985 ¢ 109 § I; 1973 1st ex.s. ¢ 132 §
12; 1971 ex.s. c 74 8 6; 1967 ex.s. ¢ 74 § 10.)

RCW 46.70.085 Dealers, manufacturers, salesper-
sons licenses Staggered renewal. Notwithstanding
any provision of law to the contrary, the director may
extend or diminish licensing periods of dealers, manu-
facturers. and salespersons for the purpose of staggering
renewal periods. The extension or diininishment shall be
by rule of the department adop'ed in accordance with
chapter 34.05 RCW. [1985 ¢ 109 § 2.]

RCW 46.70.090 Dealer and {Manufacturer license
plates Use. (I) The department shall issue a vehicle
dealer license plate which shall be attached to the rear
of the vehicle only and which is capable of distinguishing
the classification of the dealer, to vehicle dealers prop-
erly licensed pursuant to this chapter and shall, upon
application, issue manufacturer's license plates to manu-
facturers properly licensed pursuant to this chapter.

(2) Motor vehicle dealer license plates may be used:

(a)
operated by an individual holding a valid operator’s li-
cense, if a dated demonstration permit, valid for no more

(1989 Lawt)
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than seventy-two hours, is carried in the vehicle at all
limes it is operated by any such individual.

(b) On motor vehicles owned, held for sale, and which
arc in fact available for sale by the firm when operated
by an officer of the corporation, partnership, or propri-
etorship or by their spouses, or by a bona fide full-time
employee of the firm, if a card so identifying any such
individual is carried in the vehicle at all times rl is oper-
ated by such individual. Any such vehicle so operated
may be used to transport the dealer's own tools, parts,
and equipment of a total weight not to exceed five hun-
dred pounds.

(c) On motor vehicles being tested for repair.

(d) On motor vehicles being moved to or from a mo-
tor vehicle dealer's place of business for sale.

(e) On motor vehicles being moved to or from motor
vehicle service and repair facilities before sale.

(0 On motor vehicles being moved to or from motor
vehicle exhibitions within the stale_of Washington, if any
such exhibition does not exceed iod of twenty days.

(3) Mobile home ana travel trailer dealer license
plates may be used:

(a) On units hauled to or from the place of business of
the manufacturer and the place of business of the dealer
or to and from places of business of the dealer.

(b) On mobile homes hauled to a customer’s location
for set-up after sale.

(c) On travel trailers held for sale to demonstrate the
towing capability of the vehicle if a dated demonstration
permit, valid for not more than seventy-two hours, is
carried with the vehicle at all times.

(d) On mobile homes being hauled from a customer’s
location if the requirements of RCW 46.44.170 and 46-
A44.175 are met.

(e) On any mctor vehicle owned by the dealer which
is used only to move vehicles legally bearing mobile
home and travel trailer dealer license plates of the dealer
so owning any such motor vehicle.

(0 On vehicles being moved to or from vehicle exhi-
bitions within the state of Washington, if any such exhi-
bition does not exceed a period of twenty days.

(4) Miscellaneous vehicle dealer license plates may be
used:

\m demonstrate any miscellaneous vehicle; Ib
at:

(i) No such vehicle may be demonstrated on a public
highway unless the customer has an appropriate en-
dorsemc.ni on his driver's license, if such endorsement is
required to operate such vehicle; and

(ii) A dated demonstration permit, valid for no more
than seventy-two hours, is carried with the vehicle at all
times it is operated by any such individual.

(b) On vehicles owned, held for sale, and which are in
fact available for sale, by the firm when operated by an
officer of the corporation, partnership, or proprietorship
or by a bona fide full-time employee of the firm, if a
card so identifying such individual is carried in the vehi-
cle at all times it is operated by him.

(c) On vehicles being tested for repair.

ICk 46.70 ROW—F 7]
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(d) On vehicles being transported to or from the place

of business of the manufacturer and the place of busi-
ness of the dealer or to and from places of business of
the dealer.

(c) On vehicles on which any other item sold or to be

sold by the dealer is transported from the place of busi-
ness of the manufacturer to the place of business of the
dealer or to and from places of business of the dealer if
such vehicle and such item are purchased or sold as one
package.

(5) Manufacturers properly licensed pursuant to this
chapter may apply for and obtain manufacturer license
plates and may be used:

(a) On vehicles being moved to or from the place of
business of a manufacturer to a vehicle dealer within
this state who is properly licensed pursuant to this
chapter.

(b) To test vehicles for repair.

(6) Vehicle dealer license plates and manufacturer li-
cense plates shall not be used for any purpose other than
set forth in this section and specifically shall not be:

(a) Used on any vehicle not within the class for which
the vehicle dealer or manufacturer license plates are is-
sued unless specifically provided for in this section.

(b) Loaned to any person for any reason not specifi-
cally provided for in this section.

(c) Used on any vehicles for the transportation of any
person, produce, freight,- or commodities unless specifi-
cally provicV/d for in this section, except there shall be
permitted the use of such vehicle dealer license plates on
a vehicle transporting commodities in the course of a
demonstration over a period not to exceed seventy-two
consecutive hours from the commencement of such dem-
onstration, if a representative of the dealer is present and
accompanies such vehicle during the course of the
demonstration.

(d) Used on any vehicle sold to a resident of another
state to transport sucn vehicle to that other state in lieu
of a trip permit or in lieu of vehicle license plates ob-
tained from that other state.

(7) In addition to or in lieu of any sanction imposed
by the director pursuant to RCW 46.70.101 for unau-
thorized use of vehicle dealer license plates or manufac-
turer license plates, the director may order that, any or
all vehicle dealer license plates or manufacturer license
plates issued pursuant to this chapter be confiscated for
such period as he deems appropriate. [1983 ¢ 3 § 123;
1981 ¢ 152 § 4; 1973 1st ex.s. ¢ 132 § 13; 1971 ex.s. c 74
§ 7; 1969 ex.s. c 63 § 3; 1961 ¢ 12 § 46.70.090. Prior:
1955 ¢ 283 § I; 1951 ¢ 150 § 10.)

RCW 46.70.101 Denial, suspension, or revocation of
licenses Grounds. The director may by order deny,
suspend, or revoke the license of any vehicle dealer or
vehicle manufacturer or, in lieu thereof or in addition
thereto, may by order assess monetary penalties of a
civil nature not to exceed one thousand dollars per vio-
lation. if the director finds that the order is in the public
interest and that the applicant or licensee:

(1) In the case of a vehicle dealer:

jCk 44.74 RCW—] g]
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(a) The applicant or licensee, or any partner, officer,
director, owner of ten percent or more of the assets of
the firm, or managing employee:

(i) Was the holder of a license issued pursuant to this
chapter, which was revoked for cause and never reissued
by the department, or which license was suspended for
cause and the terms of the suspension have not been ful-
filled or which license was assessed a civil penalty and
the assessed amount has not been paid;

(ii) Has been adjudged guilty of a crime which di-
rectly relates to the business of a vehicle dealer and the
time elapsed since the adjudication is less than ten years,
or suffering any judgment within the preceding five
years in any civil action involving fraud, misrepresenta-
tion, or conversion. For the purposes of this section, ad-
judged guilty shall mean in addition to a final conviction
in either a state or municipal court, an unvacated forfei-
ture of bail or collateral deposited to secure a defend-
ant's appearance in court, the payment of a fine, a plea
of guilty, or a finding of guilt regardless of whether the
sentence is deferred or the penalty is suspended;

(iii) Has knowingly or with reason to know made a
false statement of a material fact in his application for
license or any data attached thereto, or in any matter
under investigation by the department;

(iv) Does not have an established place of business as
required in this chapter;

(v) Refuses to allow representatives or agents of the
department to inspect during normal business hours ait
books, records, and files maintained within this state;

(vi) Sells, exchanges, offers, brokers, auctions, solicits,
or advertises a new or current model vehicle to which a
factory new vehicle warranty attaches and fails to have a
valid, written service agreement as required by this
chapter, or having such agreement refuses to honor the:
terms of such agreement within a reasonable time or re-
pudiates the same;

(vii) Is insolvent, either in the sense that their liabili-
ties exceed their assets, or in the sense that they cannot,
meet their obligations as they mature;

(viii) Fails to pay any civil monetary penalty assessed!
by the director pursuant to this section within ten day;;
after such assessment becomes final;

(ix) Fails to notify the department of bankruptcy pro-
ceedings in the manner required by RCW 46.70.183;

(x) Knowingly, or with reason to know, allows a
salesperson employed by the dealer, or acting a:; theiir
agent, to commit any of the prohibited practices set
forth in subsection (I)(a) of this section and RCV
46.70.180.

(b) The applicant or licensee, or any partner, officer,
director, owner of ten percent cf the assets of the firm,
or any employee or agent:

(i) Has failed to comply with the applicable provision!
of chapter 46.12 or 46.16 RCW or this chapter or any
rules and regulations adopted thereunder;

(i) Has defrauded or attempted to defraud the slate,
or a political subdivision thereof of any taxes or fees in
connection with the sale or transfer of a vehicle;

(iii) Has forged the signature of the registered or legstl
owner on a certificate of title;
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(iv) Hus purchased, sold, disposed of, or has in his or
her possession any vehicle which he or she knows or has
reason to know has been stolen or appropriated without
the consent of the owner;

(v) Has willfully failed to deliver to a purchaser a
certificate of ownership to a vehicle which he has sold;

(vi) Has committed any act in violation of RCW 46-
.70.090 relating to vehicle dealer license plates or manu-
facturer license plates;

(vii) Has committed any act in violation of RCW 46-
.70.180 relating to unlawful acts and practices;

(viii) Has engaged in practices inimical to the health
or safely of the citizens of the state of Washington in-
cluding but not limited to failure to comply with stan-
dards set by the slate of Washington or the federal
government pertaining to the construction or safely of
vehicles;

(ix) Has aided or assisted an unlicensed dealer or
salesperson in unlawful activity through active or passive
participation in sales allowing use of facilities, dealer li-
cense number, or by any other means;

(x) Converts or appropriates, whether temporarily or
permanently, property or funds belonging to a customer,
dealer, or manufacturer, without the consent of the
owner of the properly or funds; or

(xi) Has sold any vehicle with knowledge that it has
"REBUILT"™ on the title or has been declared totaled
out by an insurance carrier and then rebuilt without
clearly disclosing that fact in writing.

(c) The licensee or any partner, officer, director,
owner of ten percent or more of the assets of the firm
holds or has held any such position in any other vehicle
dealership licensed pursuant to this chapter which is
subject to final proceedings under this section.

(2) In the case of a manufacturer, or any partner, o
ficer, director, or majority shareholder:

(a) Was or is the hold-* )f a license issued pursuant
to this chapter which w: evoked for cause and never
reissued by the department, or which license was sus-
pended for cause and the terms of the suspension have
not been fulfilled, or which license was assessed a civil
penalty and the assessed amount has not been paid;

(b) Has knowingly or with reason to know, made a
false statement of a material fact in his application for
license, or any data attached thereto, or in any matter
under investigation by the department;

(c) Has failed to comply with the applicable provi-
sions of chapter 46.12 or 46.16 RCW or this chapter or
any rules and regulations adopted thereunder;

(d) Has defrauded or attempted to defraud the state
or a political subdivision thereof, of any taxes or fees in
connection with the sale or transfer of a vehicle;

(e) Has purchased, sold, disposed of, or has in his
possession, any vehicle which be knows or has reason to
know has been stolen or appropriated without the con-
sent of the owner,

(0 Has committed any act in violation of RCW 46-
.70.090 relating to vehicle dealer license plates and
manufacturer license plates;

(9)

.70.180 relating to unlawful acts and practices;
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(h) Sells or distributes in this stale or transfers into
this state for resale, any new or unused vehicle to which
a warranty attaches or has attached and refuses to honor
the terms of such warranty within a reasonable time or
repudiates the same;

(i) Fails to maintain one or more Resident employees
or agents to. provide service or repairs to vehicles located
within the state of Washington only under the terms of
any warranty attached to new or unused vehicles manu-
factured and which are or have been sold or distributed
in this state or transferred into this state for resale un-
less such manufacturer requ;res warranty service to be
performed by all of its dealers pursuant to a current ser-
vice agreement on file with the department;

(J) Fails to reimburse within a reasonable time any
vehicle dealer within the state of Washington who in
good faith incurs reasonable obligations in giving effect
to warranties that attach or have attached to any new or
unused vehicle sold or distributed in this state or trans-
ferred into this state for resale by any such
manufacturer;

(k) Engaged in practices inimical to the health and
safety of the citizens of the state of Washington includ-
ing but not limited to failure to comply with standards
set by the state of Washington or the federal government
pertaining to the construction and safety of vehicles;

M
bilities exceed his or her assets or in the sense that he or
she cannot meet his or her obligations as they mature;

(m) Fails to notify the department of bankruptcy pro-
ceedings in the manner required by RCW 46.70.183.
[1989 c 337 § 16; 1986 c 241 § 13; 1981 c 152 § 5; 1977
ex.s. ¢ 125 § 3; 1973 1st ex.s. ¢ 132 § 14; 1969 cx.s. ¢ 63
§4; 1967 cx.s.c 74 § 11]

RCW 46.70.102 Denial, suspension, or revocation of
licenses -Notice, hearing, procedure. Upon the entry
of the order under RCW 46.70.101 the director shall
promptly notify the applicant or licensee that the order
has bMn entered and of the reasons therefor and that if
requested by the applicant or licensee within fifteen days
after the receipt of the director’s notification, the matter
will be promptly set down for hearing pursuant to chap-
ter 34.05 RCW. If no hearing is requested and none is
ordered by the director, the order will remain in effect
until it is modified or vacated by the director. If a hear-
ing is requested or ordered, the director, or his personal
representative, after notice of and opportunity for hear-
ing, may modify or vacate the order, or extend it until
final determination. No final order may be entered un-
der RCW 46.70.101 denying or revoking a license with-
out appropriate prior notice to the applicant or licensee,
opportunity for hearing, and written findings of fact and
conclusions of law. [1986 c 241 § 14; 1967 ex.s. c 74 §

12.]

RCW 46.70.111 Investigations or proceedings-------
Powers of director or designees Penalty. For the
purpose of any investigation or proceeding under this
chapter, the director or any officer designated by him

(Ch, 46.70 RCW—p ]
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may administer oaths and affirmations, subpoena wit-
nesses, compel their attendance, take evidence, and re-
quire the production of any books, papers,
correspondence, memoranda, agreements, or other docu-
ments or records which the director deems relevant or
material to the inquiry.

(1 In case of contumacy by, or refusal to obey a sub-

poena issued to, any person, any court of competent ju-
risdiction, upon application by the director, may issue to
that person an order requiring him to appear before the
director, or the officer designated by him, to produce
documentary or other evidence touching the matter un-
der investigation or in question. The failure to obey an
order of the court may be punishable by contempt.
(1967 cx.s. c 74 § 1S.]

RCW 46.70.115 Cease and desist orders. If it ap-
pears to the director that a person has engaged or is
about to engage in an act or practice constituting a vio-
lation of this chapter, or a rule adopted or an order is-
sued under this chapter, the director may issue an order
directing the person to cease and desist from continuing
the act or practice. Reasonable notice of and opportunity
for a hearing shall be given. The director may issue a
temporary order pending a hearing. The temporary or-
der shall remain in effect until ten days after the hearing
is held and shall become final if the person to whom the
notice is addressed does not request a hearing within fif-
teen days after receipt of the notice. [1986 c 241 § 15)]

RCW 46.70.120 Record of transactions. A dealer
shall complete and maintain for a period of at least five
years a record of the purchase and sale of all vehicles
purchased or sold by him. The records shall consist of;

(1) The license and title numbers of the state in which
the last license was issued;

(2) A description of the vehicle;

(3) The name and address of person from whom
purchased;

(4) The name of legal owner, if any;

(5) The name and address of purchaser;

(6) If purchased from a dealer, the name, business
address, dealer license number, and resale tax number of
tne dealer;

(7) The price paid for the vehicle and the method of
payment;

(8) The odometer statement given by the seller to the
dealer, and the odometer statement given by the dealer
to the purchaser;

(9) The written agreement to allow a dealer to sell
between the dealer and the consignor, or the listing
dealer and the seller;

(10) Trust account records of receipts, deposits, and
withdrawals;

(11) AIll sale documents, which shall show the full
name of dealer employees involved in the sale;

(12) Any additional inforrrialion the department may
require.

Such record shall be maintained separate and apart
from all other business records of the dealer and shall at
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all times be available for inspection by the director or his
duly authorized agent. [1986 ¢ 241 § 16; 1973 1st cx.s. ¢
132 § 15; 1961 ¢ 12 § 46.70.120. Prior: 1951 c¢ 150 §
15]

RCW 46.70.125 Used vehicles Asking price,
posting or disclosure. A vehicle dealer who sells used ve-
hicles shall either display on the vehicle, or disclose upon
request, the written asking price of a specific vehicle of-
fered for sale by the dealer as of that time.

A violation of this section is an unfair business prac-
tice under chapter 19.86 RCW, the Consumer Protec-
tion Act, and the provisions of chapter 46.70 RCW.
[1986 ¢ 165 § I.]

RCW 46.70.130 Details of charges must be fur-
nished buyer or mortgagor. Before the execution of a
contract or chattel mortgage or the consummation of the
sale of any vehicle, the seller must furnish Ihe buyer an
itemization in writing signed by the seller separately
disclosing to the buyer the finance charge, insurance
costs, taxes, and other charges which are paid or to be
paid by the buyer. [1973 1st ex.s. ¢ 132 § 16; 1961 c 12
§ 46.70.130. Prior: 1951 c 150 § 16.] .

RCW 46.70.135 Mobile homes Warranties and
inspections Advertising of dimensions. (Effective
until March 1, 1990.) Mobile home manufacturers and
mobile home dealers who sell mobile homes to be as-
sembled on site and used as residences in this stale shall
conform to the following requirements:

(1) No new manufactured home may be sold unless
the purchaser is provided with a manufacturer's written
warranty for construction of the home in compliance
with the Magnuson-Moss Warranty Act (88 Stat. 2183,;
15 U.S.C. Sec. 47 et seq.; 15 U.S.C. Sec. 2301 el scq.).

(2) No new manufactured home may be sold unless
the purchaser is provided with a dealer's written war-
ranty for all installation services performed by the
dealer.

(3) The warranties required by subsections (I) and
(2) of this section shall be valid for a minimum of one
year from the date of sale and shall not be invalidated
by resale by the original purchaser to a subsequent pur-
chaser. Copies of the warranties shall be given to the
purchaser upon signing a purchase agreement and shall
include an explanation of remedies available tv the pur-
chaser under state and federal law for breach of war-
ranty, the name and address of the federal department
of housing and urban development and the *.ate depart-
ments of licensing and labor and industries, and a brief
description of the duties of these agencies concerning
mobile homes.

(4) Warranty service shall be completed within forty -
five days after the owner gives written notice of the de-
fect unless there is u bona fide dispute between the par-
ties. Warranty service for a defect affecting health or
safety shall be completed within seventy-two hours of
receipt of written notice. Warranty service shall be per-
formed on site and a written work order describing labor
performed and parts used shall be completed and signed

(1919 l-aws)
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by the service agent and the owner. If the owner's sig-
nature cannot be obtained, the reasons shall be described
on the work order. Work orders shall be retained by the
dealer or manufacturer for a period of three yi:ars.

(5) Before delivery of possession of the home to the
purchaser, an inspection shall be performed by the
dealer or his agent and by the purchaser or his agent
which shall include a test of all systems of the home to
insure proper operation. At the time of the inspection,
the purchaser shall be given copies of all documents re-
quired by state or federal agencies to be supplied by the
manufacturer with the home which have not previously
been provided as required under subsection (3) of this
section, and the dealer shall complete any required pur-
chaser information card and forward the card to the
manufacturer.

(6) Manufacturer and dealer advertising which slates
the dimensions of a home shall not include the length of
the draw bar assembly in a listed dimension, and shall
state the square footage of the actual floor area. [1981 ¢
304 § 36.)

Stttribilily 1981 ¢ 304: See noie following RCW 26.16.030.
Mots)llze2 ho&ne installation and warranty service: RCW 43.22.440,

Mabile home safety and construction standards, inspections, etc..
RCW 43.22.431 through 43.22.434,

RCW 46.70.135 Mobile homes Warranties and
inspections Advertising of dimensions. (Effective
March 1, 1990.) Mobile home manufacturers and mobile
home dealers who sell mobile home? to be assembled on
site and used as residences in this state shall conform to
the following requirements:

(1) No new manufactured home may be sold u.tlcss
the purchaser is provided with a manufacturer's written
warranty for construction of the home in compliance
with the Magnuson-Moss Warranty Act (88 Stat. 2183;
15 U.S.C. Sec. 47 et seq.; 15 U.S.C. Sec. 2301 et seq.).

(2) No new manufactured home may be sold unless
the purchaser is provided with a dealer's written war-
ranty for all installation services performed by the
dealer.

(3) The warranties required by subsections (1) and
(2) of this section shall be valid for a minimum of one
year from the date of sale and shall not be invalidated
by resale by the original purchaser to a subsequent pur-
chaser or by the certificate of ownership being elimi-
nated or not issued as described in chapter 65.20 RCW.
Copies of the warranties shall be given to the purchaser
upon signing a purchase agreement and shall include an
explanation of remedies available to the purchaser under
state and federal law for breach of warranty, the name
and address of the federal department of housing and
urban development and the state departments of licens-
ing and labor and industries, and a brief description of
the duties of these agencies concerning mobile homes.

(4) Warranty service shall be completed within forty-
five days after the owner gives written notice of the de-
fect unless there is a bona fide dispute between the par-
ties, Warranty service for a defect affecting health or
safety shall be completed within seventy-two hours of
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receipt of written notice. Warranty service shall be per-
formed on site and a written work order describing labor
performed and parts used shall be completed and signed
by the service agent and the owner. If the owner's sig-
nature cannot be obtained' the reasons shall be described
on the work order. Work orders shall be retained by the
dealer or manufacturer for a period of three years.

(5) Before delivery of possession of the home to the
purchaser, an inspection shall be performed by the
dealer or his agent and by the purchaser or his agent
which shall include a test of all systems of the home to
insure proper operation. At the time of the inspection,
the purchaser shall be given copies of all documents re-
quired by state or federal agencies to be supplied by the
manufacturer with the home which have not previously
been provided as required under subsection (3) of this
section, and the dealer shall complete any required pur-
chaser information card and forwarcPthc card to the
manufacturer.

(6) Manufacturer and dealer advertising which states
the dimensions of a home shall not include the length of
the draw bar assembly in a listed dimension, and shall
state the square footage of the actual floor area. [1989 c
343 § 22; 1981 c 304 § 36.)

Severabilitg Effective date 1989 ¢ 343: See RCW 65.20.940

and 65.20.95
Severahility 1981 c 304: Sec note following RCW 26.16.030.

Moblle home installation and warranty service: RCW 43.22.440.

Moblle hom fe%and cons r |0n standards, inspections, etc..

RCW 43.22.431 through 43.2

RCW 46.70.137 Violations relating to
mokile/manufactured homes. See RCW 18.27.117.

RCW 46.70.140 Handling "hot"™ vehicles unre»
ported motor *snitches™ Unauthorized use of dealer
plites Penalty. Any vehicle dealer who shall know-
ingly or with reason to know, buy or receive, sell or dis-
pose of, conceal or have in his possession, any vehicle
from which the motor or serial number has been re-
moved, defaced, covered, altered, or destroyed, or any
dealer, who shall remove from or install in any motor
vehicle a new or used motor block without immediately
notifying the department of such fact upon a form pro-
vided by the department, or any vehicle dealer who shall
loan or permit the use of vehicle dealer license plates by
any person not entitled to the use thereof, shall be guilty
of a gross misdemeanor. [1973 1st cx.s. ¢ 132 § 17; 1971
ex.s. ¢ 74 8 8; 1567 ¢ 32 § 79; 1961 c¢ 12 § 46.70.140.
Prior: 1951 ¢ 150 § 11.]

RCW 46.70.150 Violations Additional penalties
as to license and plates. The director may, when in-
formed of the conviction of any dealer of the violation of
any of the provisions of this chapter, in addition to pen-
alties imposed by the court, require the surrender of the
dealer license and dealer license plates, and may there-
upon suspend such license for a period of not leas than
thirty days or not more than one year, or he may confis-
cate the dealer license plates that have been issued to
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such dealer for the current license year. [1961 c¢ 12 §
46.70.150. Prior: 1951 ¢ 150 § 12.J

RCW 46.70.160 Rules and regulations. The director
may make any reasonable rules and regulations not in-
consistent with the provisions of chapter 46.70 RCW re-
lating to the enforcement and proper operation thereof.
[1961 c 12 § 46.70.160. Prior: 1959 ¢ 166 § 21.]

RCW 46.70.170 .F alty for violations. It is a mis-
demeanor for any person to violate any of the provisions
of this chapter, except where expressly provided other-
wise, and the rules adopted ra provided under this chap-
ter. [1986 c 241 § 17; 1965 c 68 § 5.]

Rult* of court: Bail in criminal traffic offense cases

Mandatory
appearance  CrRU 3.2

RCW 46.70.180 Unlawful acts and practices. Each
of the following acts or practices is unlawful:

(1) To cause or permit to be advertised, printed, dis-
played, published, distributed, broadcasted, televised, or
disseminated in any manner whatsoever, any statement
or representation with regard to the sale or financing of
a vehicle which is false, deceptive, or misleading, includ-
ing but not limited to the following:

(a) That no down payment is required in connection
with the sale of a vehicle when a down payment is in
fact required, or that a vehicle may be purchased for a
smaller down payment than is actually required;

(b) That a certain percentage of the sale price of a
vehicle may be financed when such financing is not of-
fered in a single document evidencing the entire security
transaction;

(c) That a certain percentage is the amount of the
service charge to be charged for financing, without stat-
ing whether this percentage charge is a monthly amount
or an amount to be charged per year;

(d) That a new vehicle will be sold for a certain
amount above or below cost without computing cost as
the exact amount of the factory invoice on the specific
vehicle to be sold;

(c) That a vehicle will be sold upon a monthly pay-

ment of a certain amount, without including in the
statement the number of payments of that same amount
which are required to liquidate the unpaid purchase
price.

(2) To incorporate within the terms of any purchase
and sale agreement any statement or representation with
regard to the sale or financing of a vehicle which is false,
deceptive, or misleading, including but not limited to
terms that include as an added cost to the selling price
of a vehicle an amount for licensing or transfer of title of
that vehicle which is not actually due to the state, unless
such amount has in fact been paid by the dealer prior to
such sale.

(3) To set up, promote, or aid in the promotion of a
plan by which vehicles are t6 be sold to a person for a
consideration and upon further consideration that the
purchaser agrees to secure one Or more persons to par-
ticipate in the plan by respectively making a similar
purchase and in turn agreeing to secure one or more
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persons likewise to join in said plan, each purchaser be-
ing given the right to secure money, credits, goods, or
something of value, depending upon the number of per-
sons joining the plan.

(4) To commit, allow, or ratify any act of ‘bushing*
which is defined as follows: Taking from a prospective
buyer of a vehicle a written order or offer to purchase,
or a contract document signed by the buyer, which:

(a) Is subject to the dealer's, or his authorized repre-
sentative's future acceptance, and the dealer fails or re-
fuses within forty-eight hours, exclusive of Saturday,
Sunday, or legal holiday, and prior to any further nego-
tiations with said buyer, to deliver to the buyer either
the dealer's signed acceptance or all copies of ihe order,
offer, or contract document together with any initial
payment or security made or given by the buyer, includ-
ing but not limited to money, check, promissory note,
vehicle keys, a trade-in, or certificate of title to a trade-
in; or

(b) Permits the dealer to renegotiate a dollar amount
specified as trade-in allowance on a vehicle delivered or
to be delivered by the buyer as part of the purchase
price, for any reason except substantial physical damage
or latent mechanical defect occurring before tlpe dealer
took possession of the vehicle and which coaid not have
been reasonably discoverable at the time of the taking of
the order, offer, oi contract; or

(c) Fails to comply with the obligation of any written
warranty or guarantee given by the dealer requiring the
furnishing of services or repairs within a reasonable
time.

(5) To commit any offense relating to odometers, as
such offenses are defined in RCW 46.37.540, 46.37.550,
46.37.560, and 46.37.570. A violation of this subsection
is a class C felony punishable under chapter 9A.20
RCW.

(6) For any vehicle dealer or vehicle salesman to
refuse to furnish, upon request of a prospective pur-
chaser, the name and address of the previous registered
owner of any used vehicle offered for sale.

(7) To commit any other offense under RCW 46.37-
423, 46.37.424. or 46.37.425.

(8) To commit any offense relating to a dealer's tem-
porary license permit, including but not limited to fail-
ure to properly complete each such permit, or the
issuance of more than one such permit on any one
vehicle.

(9) For a dealer, salesman, or mobile home manufac-
turer, having taken an instrument or cash ‘on deposit*
from a purchaser prior to the delivery of the bargained-
for vehicle, to commingle said ‘on deposit* funds with
assets of the dealer, salesman, or mobile home manufac-
turer instead of holding said *on deposit* funds as trus-
tee in a separate trust account until the purchaser has
taken delivery of the bargained-for vehicle. Failure, im-
mediately upon receipt, to endorse *on deposit" instru-
ments to such a trust account, or to set aside *on
deposit* cash for deposit in such trust account, and fail-
ure to deposit such instruments or cash in such trust ac-
count by the close of banking hours on the day following
receipt thereof, shall be evidence of intent to commit this
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unlawful practice: Mat a motor -e-

hiclc dealer may keep a separate trust account v'hi :h
equals his customary total customer deposits for vehiclis
for future delivery.

(10) For a dealer or manufacturer to fail to comply
with the obligations of any written warranty or guaran-
tee given by the dealer or manufacturer requiring the
furnishing of goods and services or repairs within a rea-
sonable period of time, or to fail to furnish to a pur-
chaser, all parts which attach to the manufactured unit
including but not limited to the undercarriage, and ail
items specified in the terms of a sales agreement signed
by the seller and buyer.

(11) Being a manufacturer, other than a motorcycle
manufacturer governed by chapter 46.94 RCW, to:

(a) Coerce or attempt to coerce any vehicle dealer to
order or accept delivery of any vehicle or vehicles, parts

or accessories, or any other commodities which e o
been voluntarily ordered by the vehicle dealer:

That recommendation, endorsement, exposition, persua-
sion, urging, or argument are not deemed to constitute
coercion;

(b) Cancel or fail to renew the franchise or selling
agreement of any vehicle dealer doing business in this
state without fairly compensating the dealer at a fair
going business value for his capital investment which
shall include but not be limited to tools, equipment, and
parts inventory possessed by the dealer on the day he is
notified of such cancellation or termination and which
are still within the dealer's possession on the day the
cancellation or termination is effective, if; (i) The capital
investment has been entered into with reasonable and
prudent business judgment for the purpose of fulfilling
the franchise; and (ii) said cancellation or nonrenewal
was r.ot done in good faith. Good faith is defined as the
duty of each parly to any franchise to act in a fair and
equitable manner towards each other, so as to guarantee
one parly freedom from coercion, intimidation, or
t ts-0fgcgercion or intimidation from the other party:
Mat recoramendation, endorsement, exposi-
tion, persuasion, urging, or argument are not deemed to
constitute a lack of good faith.

(c) Encourage, aid, abet, or leach a vehicle dealer to
sell vehicles through any false, deceptive, or misleading
sales or financing practices including but not limited to
those practices declared unlawful in this section;

(d) Coerce or attempt to coerce a vehicle dealer to
engage in any practice forbidden in this section by either
threats of actual cancellation or failure to renew the
dealer's franchise agreement;

(c) Refuse to deliver any vehicle publicly advertised

for immediate delivery to any duly licensed vehicle
dealer having a franchise or contractual agreement for
the retail sale of new and unused vehicles sold or dis-
tributed by such manufacturer within sixty days after
such dealer's order has been received in writing unless
caused by inability to deliver because of shortage or
curtailment of material, labor, transportation, or utility
services, or by any labor or production difficulty, or by
any cause beyond the reasonable control of the

manufacturer;

11989 Uw)

ueaiers ucetises -*0_/w.iyu

(0 To provide under the terms of any warranty that a
purchaser of any new or unused vehicle that has been
sold, distributed for saie, or transferred into this state for
resale by the vehicle manufacturer may only make any
warranty claim on any item included as an integral part
of the vehicle against the manufacturer of that item.

Nothing in this section may be construed to impair
the obligations of a contract or to prevent amanufac-
turer, distributor, representative, or anyother person,
whether or not licensed under this chapter, from requir-
ing performance of a written contract entered into with
any licensee hereunder, nor does the requirement of such
performance constitute a violation of any of the provi-
sions of this section if any such contract or the terms
thereof requiring performance, have been freely entered
into and executed between the contracting parties. This
paragraph and subseciiun (I1)(b) of this section do not
apply to new motor vehick manufacturers governed by
chapter 46.96 RCW. [158? c 415 § 20; 1986 c 241 § 18;
1985 ¢ 472 § 13; 1981 c¢ i52 § 6; 1977 cx.s. ¢ 125 § 4;
1973 1stex.s.c 132 § 18; 1969 ¢ 112 § I; 1967 cx.s. ¢ 74

5 16.)

Severtbilily 1989 ¢ 415: See RCW 46.96.900.
Setmbil>ly 1985 ¢ 472: See RCW 46.94.900.
Odometers

S . Disconnectin% resetlirTq turning back, replacing with-
out notifying purchaser: RCW 46.37.540 through 46.37‘))570.

RCW 46.70.183 Notice of bankruptcy proceedings.
Any vehicle dealer or manufacturer, by or against whom
a petition in bankruptcy has been filed, shall, within ten
days of the filing, notify the department of the proceed-
ings in bankruptcy, including the identity and location of
the court in which the proceedings are pending. [1981 c
152 § 7.)

RCW 46.70.190 Civil actions for violations—— In-
junctions Claims under Federal Automobile Dealer
Franchise Act Tim? “ litation. Any person who is
injured in J 65 troperiy by a violation of this
chapter, or * >injured because he refuses to
accede to a pt. oc-w. an arrangement which, if con-
summated, would be in violation of this chapter, may
bring a civil action in the superior court to enjoin further
violations, to recover the actual damages sustained by
him together with the costs of the suit, inciuding a rea-
sonable attorney's fee.

If a new motor vehicle dealer recovers a judgment or
has a claim dismissed with prejudice against a manufac-
turer under RCW 46.96.040 or 46.96.050(3) or this sec-
tion, the new motor vehicle dealer is precluded from
pursuing that same claim or recovering judgment for
that same claim against the same manufacturer under
the federal Automobile Dealer Franchise Act, 15 U.S.C.
Sections 1221 through 1225, but only to the extent that
the damages recovered by or denied to the new motor
vehicle dealer are the same as the damages being sought
under the federal Automobile Dealer Franchise Act.
Likewise, if a new motor vehicle dealer recovers a judg-
ment or has a claim dismissed with prejudice against a
manufacturer under the federal Automobile Dealer
Franchise Act, the dealer is precluded from pursuing
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that same claim or recovering judgment for that same
claim against the same manufacturer under this chapter,
but only to the extent that the damages recovered by or
denied to the dealer are the same as the damages being
sought under this chapter.

A civil action brought in the superior court pursuant
to the provisions of this section must be filed no later
than one year following the alleged violation of this
chapter. [1989 c 415 § 21; 1986 c 241 § 19; 1973 1st
ex.s. ¢ 132 § 19; 1967 ex.s.c 74 § 21.J

Severability 1989 ¢ 415: See RCW 46.96.900.

RCW 46.70.220 Duties of attorney general and
prosecuting attorneys to act on violations Limitation
of civil actions. The director may refer such evidence as
may be available concerning violations of this chapter or
of any rule or order hereunder to the attorney general or
the proper prosecuting attorney, who may in his discre-
tion, with or without such a reference, in addition to any
other action they might commence, bring an action in
the name of the state against any person to restrain and
prevent the doing of any ac ige herein prohib-
ited or declared unlawful: mat this chapter
shall be considered in conjunction with chapter 9.04
RCW, 19.86 RCW and 63.14 RCW and the powers and
duties of the attorney general and the prosecuting attor-
ney as they may appear in the aforementioned chapters,
S inst all persons subject to this chapter:
%t any action to enforce a claim for
civil damages under chapter 19.86 RCW shall be forever
barred unless commenced within six years after the
cause of action accrues. [1967 cx.s. ¢ 74 § 19.]

RCW 46.70.230 Duties of attorney general and
prosecuting attorneys to act on violations Assurance
of compliance Filing. In the enforcement of this
chapter, the attorney general and/or any said prosecut-
ing attorney may accept an assurance of compliance
with the provisions of this chapter from any person
deemed in violation hereof. Any such assurance shall be
in writing and be filed with and subject to the approval
of the superior court of the county in which the alleged
violator resides or has his principal place of business, or
in Thurston county. [1967 cx.s. ¢ 74 § 20.]

RCW 46.70.240 Penalties Jurisdiction. Any
person who violates the terms of any court order, or
temporary or permanent injunction issued pursuant to
this chapter, shall forfeit and pay a civil penalty of not
more than twenty-five thousand dollars. For the purpose
of this section the superior court issuing any injunction
shall retain jurisdiction, and the cause shall be contin-
ued, and in such cases the attorney general and/or the
prosecuting attorney acting in the name of the slate, or
any person who pursuant to RCW 46.70.190 has secured
the injunction violated, may petition for the recovery of
civil penalties. [1967 ex.s. ¢ § 22.]

RCW 46.70.250 Personal service of process outside
state. Personal service of any process in an action under
this chapter may be made upon any person outside the
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state if such person has engaged in conduct in violation
of this chapter which has had the impact in this state
which this chapter reprehends. Such person shall be
deemed to have thereby submitted himself to the juris-
diction of the courts of this state within the meaning of
RCW 4.28.180 and 4.28.185. [1967 ex.s. ¢ 74 § 23]

RCW 46.70.260 Application of chapter to existing
and future franchises and contracts. The provisions of
this chapter shall be applicable to all franchises and
contracts existing between vehicle dealers and manufac-
turers or factory branches and to ail future franchises
and contracts. [1986 ¢ 241 § 22; 1967 ex.s. c 74 § 24.]

RCW 46.70.270 Provisions of chapter cumula-
tive Violation of RCW 46.70.180 deemed civiL The
provisi of=this ghapter shall be cumulative to existing
laws: Mat the violation of RCW 46.70.180
shall be construed as exclusively civil and not penal in
nature. [1967 ex.s. ¢ 74 § 25.]

RCW 46.70.290 Application of chapter to mobile
homes and persons engaged in distribution and sale
thereof. The provisions of chapter 46.70 RCW shall ap-
ply to the distribution and sale of mobile homds and to
mobile home dealers, salesmen, distributors, manufac-
turers, factory representatives, or other persons engaged
in such distribution and sale to the same extent as for
motor vehicles. [1971 ex.s. ¢ 231 § 23]

Effective dale 1971 exa. ¢ 231: See note following RCW
46.01.130.

RCW 46.70.300 Provisions of chapter exclusive-------
Local business and occupation tax not prevented. (1) The
provisions of this chapter relating to the licensing and
regulation of vehicle dealers, salesmen, and manufactur-
ers shall be exclusive and no county, city, or other polit-
ical subdivision of this state shall enact any laws, rules,
or regulations licensing or regulating vehicle dealers,
salesmen, or manufacturers.

(2) This section shall not be construed to prevent a
political subdivision of this state from levying a business
and occupation tax upon vehicle dealers or manufactur-
ers maintaining an office within that political subdivision
if a business and -occupation tax is levied by such a po-
litical subdivision upon other types of businesses within
its boundaries. [1981 ¢ 152 § 2.]

RCW 46.70.310 Violation of Consumer Protection
Act. Any violation of this chapter is deemed to affect the
public interest and constitutes a violation of chapter 19-
.86 RCW. [1986 c 241 § 23]

RCW 46.70.900 Liberal construction. All provisions
of this chapter shall be liberally construed to the end
that deceptive practices or commission of fraud or mis-
representation in the sale, barter, or disposition of vehi-
cles in this state may be prohibited and prevented, and
irresponsible, unreliable, or dishonest persons may be
prevented from engaging in the business of selling, bar-
tering, or otherwise dealing in vehicles in this state and
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reliable persons may be encouraged lo engage in the
business of selling, bagtegjn otherwise dealing in
vehicles in this state: wat this chapter shall
not apply lo printers, publishers, or broadcasters who in
good faith print, publish or broadcast material without

knowledge of its deceptive character. [1973 1st ex.s. ¢
132 § 20; 1967 ex.s. c 74 § 2.)

RCW 46.70.910 Severability 1967 ex.s. ¢ 74. If
any provision of this amendatory act is declared uncon-
stitutional, or the applicability thereof to any person or
circumstances is held invalid, the constitutionality of the
remainder of the amendatory act and the applicability
thereof lo persons and circumstances shall not be af-
fected thereby. [1967 ex.s. ¢ 74 § 28.)

RCW 46.70.920 Severability 1973 1st ex.s. C
132. If any provision of this 1973 amendatory act is de-
clared unconstitutional, or the applicability thereof to
any person or circumstance is held invalid, the constitu-
tionality of the remainder of this 1973 amendatory act
and the applicability thereof to persons and circum-
stances shall not be affected thereby. [1973 1st ex.s. ¢

132 § 21.]
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F'eoared by: sichara I g°oues. Director  (/ Phone: 465-3672
Division:  Administrative Savices oy J V4 Date: February 18 1993
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Approved by Commissioner: Charles E Cole. Attorney General
Agency: Department of Law Date: February IB. 1993
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FISCAL NOTE
TATE OF ALASKA BILLNO. SB 112
199% ?AT I:§SESSION

ANALYSIS (Continued):

This Dbill makes substantial amendments to the state®s Uniform
Commercial Code (UCC) under AS 45.01- AS 45.09 and AS 45.12. This bill i1s a
major effort to update Alaska®s UCC by adding a new article ((Art. 2A) on
personal property leasing; amending the UCC"s Arts. 3 and 4, regarding
negotiable instruments and bank deposits and collections; repealing UCC Art. 6,
on bulk sales; and making other changes i1n the UCC that are necessary to
accommodate the basic changes being made in the bill. These basic changes have
been proposed by the National Conference of Commissioners on Uniform State Laws
(NCCUSL), and they are needed to help bring Alaska business and consumers
involved in commercial transactions up to date with businesses and consumers in
the rest of the country. Because the bill deals with transactions between
private parties i1t will not have a fiscal impact for the Department of Law. To
the extent that the bill impacts state-funded loan and investment programs, it

should have a beneficial effect.



FISCAL NOTE ND'

STATE OF ALASKA B* Versiog~NE£S (MfacX
1993 LEGISLATIVE SESSION beu (S) Pub,ish Date:—
P.dvision Date ~ 15-Mar-93 Department Affected: Natural Resources
Title: "An Act relating to the Uniform BRU: Management & Administration -
Commercial Code" Components: Recorder's Office
Sponsor Senator Kerttula
Requestor  Senate Judiciary Committee Component Serial No. 802
EXPENDITURES/REVENUES: (Thousands of Dollare)
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES

GRANTS,CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 00 00
CAPITAL . 00 00 0.0 0.0 0.0 0.0
REVENUE fund source: 0.0 0.0 00 oo oo 0.0
FUNDING: (Thousands of Dollars) - _

1002 Federal Receipts

1003 GF Match Canges In ﬁnz ‘I/D)
Id\e LU Dot LIS

1004 GF
1005 GF/Program Receipts . ..03/19/93 ho L
1006 GF/MHTIA date Cerate Aide (initial)
Other
TOTAL 0.0 00 00 0.0 0.0 0.0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current year (FY93) Impact: $ No fiscal impact anticipated

ANALYSIS:

S§S112Isa comprehonshre favialon of (ho Stare's Uniform Commercial Coda and proposes addition of a new chapter (A.S.45.12) on leases.
While the proposed lease provisions are extensive, the Impact on Ihe statewide RecordefVUCC offices should be negUgfet*. Although the
now chapter Includes extensive provisions relating to commercial leases (rights, remedies, default, warranties, etc.), only leasee ‘Intended as
security* are entitled to be flled with the Recorders/UCC offices under Chapter 9 governing secured transactions. This represents no change
from existing law which already covers leases intended as security (A.5.45.09.10r(b)). Contact with other Jurisdictions which havo enacted the
comprehensive leasing provisions Indicates there has been no noticeable impact on filing volumes. The Uniform Law Commissioner has
confirmed that the bhid as drafted should not present any perceptible burden on the Recorder'aAJCC offices and that some minor language
changes requested by tho component In previous sessions have been Incorporated. Other provisions of SB112relating id Chapter 3
(NogodaWo instruments) and Chapter 4 (Bank Deposits and Collections) do not affect the Recordert/UCC component.

Prepared by: Sharon Young, State Recorder /2 Phone : 762-2437
Division: Recorder's Office Ay Iy N 3te" 15-Mar-93
Approved by Commissioner: Glenn A, Q Id s < My A Date: 15-Mar-93
Agency: Department of Natural Resources

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(RO'AD)  (Hifomxisv) pee 1 o 1



STATEMENT OF
SEN. JAY KERTTULA
ON

S.B. 36 AND S.B. 112

"UNIFORM COMMERCIAL CODE"
BEFORE THE
HOUSE JUDICIARY COMMITTEE
HONORABLE BRIAN PORTER, CHAIRMAN
MONDAY, APRIL 19, 1993

GOOD AFTERNOON. I'D LIKE TO THANK COMMITTEE
CHAIRMAN PORTER AND THE MEMBERS OF THE HOUSE
JUDICIARY COMMITTEE FOR SCHEDULING SENATE BILLS 86
AND 112 FOR PUBLIC HEARING TODAY. THE BILLS ARE
COMPANION PIECES OF LEGISLATION AMENDING ALASKA'S
UNIFORM COMMERCIAL CODE.

AS SPONSOR, | WILL PROVIDE AN OVERVIEW OF THE
BILLS. ! HAVE ALSO ASKED A REPRESENTATIVE OF THE
DEPARTMENT OF LAW, AND ALASKA UNIFORM LAW
COMMISSIONER ART PETERSON TO BE HERE TODAY TO EXPLAIN
THE MORE TECHNICAL ASPECTS OF THE BILLS, SHOULD THE
COMMITTEE DESIRE SUCH AN EXPLANATION.

| WILL BEGIN WITH SENATE BILL 86, ALSO KNOWN AS THE
"FUNDS TRANSFERS" BILL,



SPONSOR STATEMENT-SB 86 AND AB 112
PAGE 2

GENERALLY SPEAKING, SENATE BILL 86 BRINGS THE FUNDS
TRANSFERS PORTION OF ALASKA'S UNIFORM COMMERCIAL

CODE UP TO DATE WITH REGARD TO CURRENT ELECTRONIC

TECHNOLOGY AS IT APPLIES TO MODERN BUSINESS

PRACTICES.

S.B. 86 WILL ENACT THE NEW ARTICLE 4A INTO THE
STATE'S UNIFORM COMMERCIAL CODE. THE U.C.C. IS A
COMPREHENSIVE CODIFICATION OF COMMERCIAL LAW
THROUGHOUT THE COUNTRY. UNTIL 1989, HOWEVER, THE
U.C.C. DID NOT DEAL WITH FUNDS TRANSFERS BETWEEN
COMMERCIAL ENTITIES. AS BUSINESS PRACTICE HAS COME TO
RELY MORE HEAVILY ON THE SPEED, EFFICIENCY, RELIABILITY
AND RELATIVELY LOW COST OF ELECTRONIC TECHNOLOGY, IT
IS APPARENT THAT ALASKA'S COMMERCIAL LAWS NEED TO BE
BROUGHT UP TO DATE,

THE NEW ARTICLE 4A EMBODIED IN S.B. 86 DOES THIS.
THE PROVISIONS IN S.B. 86 HAVE ALREADY BEEN ADOPTED BY
44 OTHER STATES, INCLUDING NEW YORK, ILLINOIS AND
CALIFORNIA—HE MAJOR FINANCIAL CENTERS FOR AMERICA.



SPONSOR STATEMENT-SB 86 AND SB 112
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THE SHEER VOLUME OF COMMERICAL FUNDING
TRANSACTIONS VIA MODERN TECHNOLOGY MAKES ENACTMENT
OF S.B. 80 NECESSARY. IN 1989, A RECORD THREE TRILLION
DOLLARS WERE TRANSFERRED ON A SINGLE DAY-MORE MONEY
THAN THE 1989 U.S. GROSS NATIONAL PRODUCT. THE
AVERAGE INDIVIDUAL FUNDS TRANSFER IN 1989 WAS FIVE
MILLION DOLLARS, AND THE AVERAGE DAILY TRANSFER WAS
ONE TRILLION DOLLARS.

UNLESS THE PARTIES TO A TRANSACTION USE THE SAME
BANK, A FUNDS TRANSFER, ON AVERAGE, INVOLVES AT LEAST
FOUR ENTITIES: THE ORIGINATOR OF THE PAYMENT; THE SANK
TO WHICH THE ORIGINATOR COMMUNICATES THE FIRST
PAYMENT ORDER; THE BANK OF THE ENTITY RECEIVING THE
ORDER; AND THE RECIPIENT OR BENEFICIARY.

BECAUSE THESE TRANSACTIONS ARE DONE
ELECTRONICALLY, AND NOT IN CASH, A NUMBER OF
QUESTIONS REGARDING RESPONSIBILITY AND LIABILITY
ARISE. QUESTIONS SUCH AS: WHAT HAPPENS IF THE FIRST
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BANK MAKES A MISTAKE ON THE AMOUNT TO BE PAID? WHAT
IF THE SECOND BANK FAILS TO NOTIFY THE RECIPIENT?
WHAT HAPPENS IF THE ORIGINAL PAYMENT ORDER IS
FRAUDULENT AND NOT ACTUALLY ISSUED BY THE
ORIGINATOR? WHO BEARS THE RISK OF LOSS AT A GIVEN
TIME IN THE TRANSACTION PROCESS? AND WHAT
CONSTITUTES ACCEPTANCE AND REJECTION OF A PAYMENT
ORDER?

THESE AND OTHER QUESTIONS ARE ANSWERED IN THE
ARTICLE 4A ENACTED BY SENATE BILL 86 WHICH,
BASICALLY, ESTABLISHES THE RULES GOVERNING THE
PAYMENT OF LARGE SUMS OF MONEY.

THE BILL PROVIDES A SIGNIFICANT IMPROVEMENT IN
ALASKA COMMERCIAL LAW. IT WILL HELP KEEP ALASKA'S
UNIFORM COMMERICAL CODE UP TO DATE WHICH, IN TURN,
HELPS ASSURE A FAVORABLE COMMERCIAL CLIMATE IN
ALASKA-ONE THAT IS IN LINE WITH THE REST OF THE
NATION AND CAN, ACCORDINGLY,"HELP ENCOURAGE
ECONOMIC DEVELOPMENT AND GROWTH IN ALASKA.
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PAGE 5

S.B. 86 HAS A ZERO FISCAL NOTE FROM THE
DEPARTMENT OF LAW. IN ADDITION, FEDERAL FINANCIAL
REGULATORS ARE ENCOURAGING INDIVIDUAL STATES TO
ENACT THE PROVISIONS EMBODIED IN S.B. 86. TO BRING
THEIR RESPECTIVE STATE LAWS INTO COMPLIANCE WITH
FEDERAL LAW. UNLESS STATES ADOPT THESE PROVISIONS,
THE FEDERAL GOVERNMENT WILL STEP IN AND PERFORM
THE REGULATORY AND ENFORCEMENT DUTIES RELATING TO

FUNDS TRANSFERS.

THE PROVISIONS IN S.B. 86 HAVE BEEN ENDORSED BY
THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM
STATE LAWS.

SENATE BILL 112

SENATE BILL 112, IN GENERAL, ALSO MAKES
AMENDMENTS TO ALASKA'S UNIFORM COMMERICAL CODE. IN
MOST INSTANCES THESE CHANGES ARE DESIGNED TO BRING
THE CODE UP TO DATE WITH THE REST OF THE COUNTRY.
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THE FIRST CHANGE ADDS A NEW ARTICLE 2A TO THE
EXISTING LAW. WHILE THE EXISTING LAW COVERS
COMMERCIAL PROPERTY LEASES, THERE IS NO LANGUAGE
RELATING TO PERSONAL PROPERTY LEASING.

PERSONAL PROPERTY BEING LEASED RANGES FROM CARS,
HORSES, AND MOVING VANS TO CONSTRUCTION EQUIPMENT
AND OIL RIGS.

ARTICLE 2A DEALS WITH WHAT ARE CALLED "TRUE"
LEASES AND "FINANCE' LEASES. THE ARTICLE PROVIDES THE
STATUTORY ANSWERS TO A BROAD RANGE OF LEGAL ISSUES,
COVERING SUCH MATTERS AS OFFER AND ACCEPTANCE,
WARRANTIES, MISTAKE, FAILURE TO PERFORM, RISK OF LOSS

AND REMEDIES.

THE CURRENT ABSENCE OF THESE RULES PROMOQTES
LITIGATION.

ARTICLE 3 OF S.B. 112, FOR THE MOST PART,
REORGANIZES THE EXISTING MATERIAL IN THE STATE CODE
TO MAKE IT MORE CLEAR AND TO ACCOUNT FOR MODERN
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TECHNOLOGIES. THESE REVISIONS FIX MANY OF THE PROBLEMS
THAT HAVE ARISEN OVER THE PAST 40 YEARS WITH THE
UNIFORM COMMERCIAL CODE AND WITH NEGOTIABLE
INSTRUMENTS. SOME OF THE CHANGES INCLUDED IN ARTICLE 3
AND ARTICLE 1 OF S.B. 112 ARE NECESSARY TO BRING THESE
ARTICLES INTO COMPLIANCE WITH THE NEW LANGUAGE IN
ARTICLE 4A AS IT APPEARS IN S.B. 86

ONE IMPORTANT CHANGE IN ARTICLE 3 IS THAT THE
REVISION RECOGNIZES THAT THERE ARE TWO TYPES OF
INSTRUMENTS-NOTES AND DRAFTS-WHICH USUALLY
PERFORM DIFFERENT FUNCTIONS AND, THEREFORE, MERIT
DIFFERENT TREATMENT.

BENEFITS FROM ENACTING ARTICLE 3 OF S.B. 112
INCLUDE, BUT ARE NOT LIMITED TO, THE FOLLOWING:
CERTAINTY OF THE LAW, SPEED AND RELIABILITY, LOWER
COSTS, REDUCED LITIGATION, AND STRICTER STANDARDS FOR
FIDUCIARIES.
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FINALLY, SENATE BILL 112 SEEKS TO REPEAL ARTICLE 6

OF THE PRESENT UNIFORM COMMERECIAL CODE. ARTICLE 6
DEALS WITH BULK SALES. A BULK SALE IS ONE IN WHICH A
BUSINESS SELLS ALL OR A LARGE PART OF ITS INVENTORY TO
A SINGLE BUYER QUTSIDE THE ORDINARY COURSE OF
BUSINESS.

THE EXISTING LAW WAS DESIGNED TO PROTECT
CREDITORS OF SUCH BUSINESSES FROM THE PROPRIETOR WHO
ABSCONDS WITH THE PROCEEDS OF SUCH A SALE. THESE
LAWS WERE ENACTED IN A CLIMATE OF SMALLER BUSINESSES.

BUT THE CREDIT ENVIRONMENT HAS CHANGED
DRASTICALLY OVER THE YEARS, SO THAT THE RISK OF THE
ABSCONDING PROPRIETOR IS NO LONGER VERY GREAT. IT IS
NOW EASIER FOR BUSINESSES TO ESTABLISH THE
CREDITWORTHINESS OF A PROPRIETOR OR MERCHANDISER,
AND EASIER TO PURSUE THOSE FEW WHO DO "TAKE THE MONEY
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IN ADDITION, UNDER ARTICLE 9 OF THE EXISTING CODE,
PROTECTIONS FOR CREDITORS ARE MORE SIGNIFICANT THAN
IN THE PAST.

BECAUSE OF THESE FACTORS, THE NATIONAL
CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS,
AND A GROUP OF 16 ALASKA BUSINESS LAW ATTORNEYS,
HAVE RECOMMENDED THAT ARTICLE 6 BE REPEALED. AS OF
1991, 14 STATES HAD APPROACHED THIS ISSUE AND TEN OF
THEM OPTED FOR THE REPEAL APPROACH ENACTED IN SENATE
BILL 112

THIS BILL RECEIVED A ZERO FISCAL NOTE FROM THE
DEPARTMENT OF LAWS DIVISION OF LEGAL SERVICES.
ACCORDING TO THE DEPARTMENT’'S ANALYSIS ACCOMPANYING
THIS FISCAL NOTE, THE BASIC CHANGES PROPOSED IN S.B.
112 ARE-AND | QUOTE:

.. .NEEDED TO HELP BRING ALASKA BUSINESSES AND
CONSUMERS INVOLVED IN COMMERCIAL TRANSACTIONS UP TO
DATE WITH BUSINESSES AND CONSUMERS IN THE REST OF THE
COUNTRY."™ (END QUOQTE).
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BECAUSE OF THIS, AND THE OTHER REASONS | HAVE
OUTLINED IN MY STATEMENT, IT IS MY HOPE THAT THIS
COMMITTEE WILL LOOK FAVORABLY ON BOTH SENATE BILL 86
AND SENATE BILL 112 GIVING IT A MDQ PASS"
RECOMMENDATION.

(end statement)



I's1 WALTER J. HICKEL, GOVERNOR
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DEPAHTAIEIVT OF LAW PO.BOX K-STATE CAPITOL

JUNEAU, ALASKA 99811-0300
PHONE: (907) 465-3600

OFFICE OF THEATTORNEY GENERAL FAX: (907) 463-5295

April 14, 1993

Hon. Brian Porter, Chair

House Judiciary Committee

Alaska House of Representatives
State Capitol Building, Room 122
Juneau, AK 99801

Re: SB 112

Dear Representative Porter:

The Department of Law has reviewed SB 112 and finds ro
legal problems.

The bill makes iImportant iImprovements to the Uniform
Commercial Code.

We understand that the bill 1s referred to your
committee. We would request early scheduling of a hearing on the

bill.

IT you have questions, please let me know.
Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

By:
Deborah E. Behr
Assistant Attorney General

DEB:cl

CC: Alaska®s Uniform Law Commissioners Delegation
Justice Jay Rabinowitz
Arthur H, Peterson, Esq.
Jerry Kurtz, Esq.
Tam Cook, Esq.
Grant Callow, Esqg.

Kris Lethin, Legislative Liaison
Office of the Governor



HOUSE COMMITTEE REPORT

()
Date Referred: April 2, 1993 FURTHER REFERRALS: Judicia

Date of Committee Action: f3/ 3

The LABOR AND COMMERCE Committee considered: SB 1’

CS FOR SENATE BILL NO. 112(JUD) UNIFORM COMMERCIAL CODE REVISIOb

"An Act relating to the Uniform Commercial Code; amending Alaska Rules of Civil Procedure 8 and 82, ar
Alaska Rule of Evidence 402; and providing for an effective date."

RECOMMENDATIONS: [ ] the same title
be replaced with I ] anew title

[ ] have attached amendments(s)

[ ]do pass

[ ] do not pass

£<] no recommendations
[ ] individual recommendations

[ ] additional referral to the Committee

ADOFTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ([@m APPROVES PREVIOUS: (DepVDitie)

[ ] fiscal impact [ ] fiscal note(s)

[ ] zero fiscal note 3 zero fiscal note(s) -3/~ AV, FREY:

L1 Eba.



CHANGES TO SB 112

Changes made to SB 112 through the committee hearings:

Page 4, line 20: the words "the code" are new, replacing the
older citation of specfic chapters. Housecleaning change,
making the bill easier to read.

Page 4, line 21: "AS 45.12.207" is new, it was
inadvertantly dropped in the original b ll.

Page 48, line 16 the words "subject to B through E" were
added. The original bill had "subject to B through D" which
IS an error in the National version of this bill and that
version is being corrected to reflect this new language.
Essentially a typo.

Page 86, lines 13-15 were added by the Labor & Commerce
Committee then, after further thought, it was determined
by the legal experts that this was unnecessary and would
be better LJolaced in other emstmg statutes that don't deal
with the Uniform Commerc'al Code. The Judiciary _
Committee agreed, and, on March 19th, deleted these lines
from the bill” during its hearing on CSSB 112.

Page 106, lines 28 & 29: the last sentence of subsection C
on " this paEe was added-the language was recommended b
Professor Fred Miller, of the University of Oklahoma, and
the executive director of the National” Conference of
Commissioners on Uniform State Laws.

Page 112. line 16: the words “under B or C, and D" were
adtedt to replace the words "under B -(das) D" to clarify
intent.

Page 112, line 25: the word "or" was changed to "of",
correcting a typo.

Page 112, line 28: the word "and" was changed to "Gr",
again correcting a typo.

Page 112, lines 29 & 30: the words "or lessee" were added.



LAW OFFICES

DILLON & FINDLEY

A PROFESSIONAL CORPORATION

Dennis C. Bailey One S:alaska Plsza, Suite 202 ANCHORAGE:
Ray R. Brown Juneau, Alaska 99801 510 L Street, Suite 001
Caroline Crcnna Telephone (907) 586-4000 Anchorage, Alaska 99501
Paul L. Dillon Facsimile (907) 586-3777 Telephone (907) 277-5400
Thomas W. Findley Facsimile (907) 274-9649
Richard D. Monkman

Arthur H. Peterson SITKA:

514 Lake Street

Sitka, Alaska 99835
Telephone (907) 747-3900
Facsimile (907) 747-3990

February 10, 1993

The Honorable Jay Kerttula HAND-DEL IVERED
Alaska State Senate

Room 427, State Capitol

Juneau, AK 99801-1182

Re: Your draft bill on Uniform Commercial Code changes: Art.
2A (personal property leasing), Arts. 3 and 4 (negotiable
instruments, etc.), and repeal of \rt< 6 (bulk sales)
LAA Work Order No. 8-LS0227\E

Dear Jay:

You will find attached three updated (2/1/93) fact sheets,
respectively, fTor the three parts of this bill. They should be
helpful In connection with the bill’s two-page explanation that |1
wrote and gave you February 4.

Yours truly

Arthur H. Peterson
Uniform Law Commissioner
for Alaska
AHP/ah

Enclosures

cc w/encs.: Deborah E. Behr
Assistant Attorney General (Hand-Delivered)

ah/ahp/kerctula.109



Purpose:

Origin:

Endorsed by:

State
Adoptions of
1987 Act:

Adoptions with
1990 Amendments:

1993

Introductions:

A Few Facts About

The Uniform Commercial Code,

Article 2A —Leases

To provide states with a legal framework for any transac-

tion, regardless of form, that creates a lease.

Completed by the Uniform Law Commissioners in 1987

and amended in 1990.

American Bar Association
American Law Institute

Honda
Oregon

Alabama
Arizona
California
Colorado
Delaware

District of Columbia

Hawaii
Ilinois
Indiana
Kansas
Kentucky
Maine
Michigan
Minnesota

Maryland
Massachusetts
New Hampshire

South Dakota
Utah

Missourti
Montana
Nebraska
Nevada

New Mexico
North Dakota
Ohio
Oklahoma
Pennsylvania
Rhode Island
Virginia
Wisconsin

Wyoming

New Jersey
West Virginia

For any further information regarding Article 2A of the Uniform Commercial

Code, please contact John McCabe or Katie Robinson at 312-915-0195.

(2113



A Few Facts About

Revised Article 3 of the TICC

(With Conforming and MiscellaneousAmendments to Articles 1 and 4)

Purpose:

Origin:

Endorsed by:

State
Adoptions:

1993

Introductions:

To update provisions of the UCC dealing with payment
by checks and other paper instruments to provide essen-
tial rules for the new technologies and practices in pay-
ment systems.

Completed by the Uniform Law Commissioners in 1990.

American Bar Association
American Law Institute

Arkansas Missouri o
California Montana
Connecticut Nebraska
Florida New Mexico
Hawaii North Dakota
Ilinois Oklahoma
Kansas Pennsylvania
Louisiana Virginia
Minnesota Wyoming
Mississippi

Arizona New Hampshire
Massachusetts West Virginia

For any further information regarding Revised Article 3 of the Uniform Commer-
cial Code (with conforming and miscellaneous amendments to Articles 1and 4), please
contact John McCabe or Katie Robinson at 312-915-0195.

(2/1/93)



A Few Facts About
REVISED ARTICLE 6 OF THE UNIFORM COMMERCIAL CODE

PURPOSE: To provide states with the option of repealing or
revising current Article 6 of the UCC.

ORIGIN: Completed by the Uniform Law
Commissioners iIn 1989.

ENDORSED BY: American Bar Association
American Law Institute

STATE ADOPTIONS

OF REVISED UCC®6: Arizona
California
Hawaii
Oklahoma
Utah

STATE REPEALS

OF UCC®6: Arkansas Montana
Colorado Nebraska
Illinois Nevada
Kansas New Mexico
Kentucky Oregon
Louisiana Pennsylvania
Maine West Virginia
Minnesota Wyoming

INTRODUCTIONS

TO REPEAL UCCG6: New Hampshire
New Jersey
North Dakota

INTRODUCTIONS
TO REVISE UCCS:

For any further information regarding the revised Article 6
of the Unifora Commercial Code, please contact John McCabe or
Katie Robinson at 312-915-0195.

(2-1-93)



M ational

JE SanltgtA laslsa.

© Juneau Otlico P.O. Box 021189 Juneau, Alaska 99802-1189 (907)586-3324 FAX (907) 463-3997

April 7, 1993

Represent trve Bill Hudson
Caﬁrto{og ice Building

R
Juneau, AK 99801
Dear Representative Hudson:

| urge your sup1port in schedulrng Senate Bill 112 for house

consr eratron his engt y b R ate the resent Uniform
ommercrﬁ Code to reflect what |§ takr r? ace In the business market
Bace The code ch anPes are made In the fo owrn[%et ree areas; 1.

Saeressona 9roHert¥n Resge cha ese r%ts'ﬁla"ewm%ﬂ“n most of t}te oéHer

states in cleanrnﬁ % older ? solete rules of commerce and provi
uidelines for what Is aCtLﬁi y takrn% place |n commerce. Tho ALaska
thers Association as well 4s mg mpa full sum)%rt these changes
request your assistance In passing t s importa

Peter M. Crandall
Senior Vice President

AR AGw T Eah< -







nyuolL1 IUJL, ivi-,1 wiyv

@ 0 s
Date Referred: March 30, 1993 FURTHER REFERRALS:

Date of Committee Action: N\ IZ '~ ~
The JUDICIARY Committee considered: SB 122 am

SB 122 AM EMPLOYER’S LIABILITY FOR REFERENCE INFO

"An Act relating to the disclosure of information by an employer about the job performance of an employee
or former employee.""

RECOMMENDATIONS: Dfl the same title
be replaced with M 12 2- ¢ fQ/teT) [ Janew title

[ ] have attached amendments(s)

[X\ do pass

[ ] do not pass
[ ] no recommendations

[ ] individual recommendations
[ ] additional referral to the_ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(S):  (pept) APPROVES PREVIOUS: (DeptiDait
[ ] fiscal impact [ ] fiscal note(s) _

[ ] zero fiscal note (XT zero fiscal notc(s)

3-5-7%
PR AV

CHAIRMAN'S SIGNATURE



AnchoragfrStarofihc North
Chamber of Commerce

Anchorage Chamber of Commerce
Employee Reference Bill SB 122
Resolution 2-92/93

Whereas the Anchorage Chamber of Commerce represents the
interests of businesses and,;

Whereas businesses are faced with the threat of defamation suits when
reference information is given and;

Whereas SB 122 shifts the burden of proof to the employee requesting
the reference information to show malice and;

Whereas shifting the burden will make defamation suits less likely;
Therefore be it resolved that the Anchorage Chamber of Commerce

join? the Alaska State Chamber of Commerce in support of the passage
of S'3 122 known as the Employee Reference Bill.

April 2. 1993
Judith Brady Carol Heyman
Chairman of the Board President

441 West 5th Avenue, Suite 300, Anchorage, Alaska 99501-2365 (907) 272-2401 FAX (907) 272-4117
Founded 1915
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8-LS0563\K
Cramer

4/9/93

HOUSE CS FOR SENATE BILL NO. 122(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS SHARP, Frank, Taylor, Kelly, Rieger, Miller, Pearce, Donley

A BILL
FOR AN ACT ENTITLED
"An Act relating to the disclosure of information by an employer about the job

performance of an employee or former employee.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.160. JOB REFERENCES. An employer who discloses information
about the job performance of an employee or former employee to a prospective
employer of the employee or former employee at the request of the prospective
employer or the employee or former employee is presumed to be acting in good faith
and, unless lack of good faith is shown by a preponderance of the evidence, may not
be held liable for the disclosure or its consequences. For purposes of this section, the
presumption of good faith is rebutted upon a showing that the employer or former
employer

(1) recklessly, knowingly, or with a malicious puipose disclosed fals

or deliberately misleading information; or

1 HCS SB 122(JUD)

New Text Underlined /DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT WORK DRAFT

(2) disclosed inforrrafton in violation of a civil right of the employee

or former employee that is protected under AS 18.80 or under comparable federal law.

HCS SB 122(JUD) 2

New Text Underlined [DELETED TEXT BRACKETED]



FISCAL NOTE

STATE OF ALASKA BILLNO. SB 122 am
1993 LEGISLATIVE SESSION
Revision D ate: _Dcpt. Affected:Administration
Title: "An Act relating to the disclosure of information by .BRU: Personnel/ OEEO
an employer...." _Componenfc Personnel/OEEO
Sponsor: Senator Sharp
Requestor: COMPONENT SERIAL NO. 56

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY94 FY95 FY96 P/97 FY 98 FY99
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 ’ 0
CONTRACTUAL 0 0 0 0 Cc 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND &STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 20 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

| CAPITAL 1 0 1 0 0 0 o _1 0
REVENUE FUND SOURCE: | 0 0 0 0 0 0
FUNDING:
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1001GF 0 0 0 0 0 0
1005 GF/Pnogram Receipts 0 0 0 0 0 0
1G06GF/MHTIA 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of currentyear (FY93) impact: $ none
Prepared By: Kevin Ritchie. Director Phone: 465-4430
Division: Personnel/OEEO Date:

Approved by Commissioner: Nancy Bear Uscra Date: . .: A -
Agency: Department of Administration*

PREPARER TO PROVIDE ALL DISTRIBUTION COPIESTO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
nl4/1/93 Pagel of 1



FISCAL NOTE

STATE OF ALASKA BILLNO. SB 122 am
1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected:Administration

Title: "An Act relating to the disclosure of information bv _BRU: Personnel/OEEO
an employer., _Componenfc Personnd/OEEO
Spoason Senator Sharp

Requestor .COMPONENT SERIALNO. g>_

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY94 FY95 FY96 FY97 FY99
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACIUAL 0 0 0 0 0 0
SUITUES 0 0 0 0 0 0
BOUiPMevr 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 .0 0
MI1SCETI .ANEOUS 0 0 0 n m 0 0
TOTAL OPERATING 0 0 0 0 0 0
| CAPITAL | |
( REVENUE FUND SOURCE: | 0 | 0

FUNDING:

1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
10WGF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006GF/MHTIA 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of currentyear (FY93) impact $_ none
Prepared By: Kevin Ritchie. Director Phone: 4654430
Division: Personnd/OEEO Date:

Approved by Commissioner Nancy Bear Usera Date:
Agency: Department of Administration

PREPARER TO PROVIDE ALL DISTRIBUTION COPIESTO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office
nl4/1/93 Pagel of 1



. FISCAL NOTE
STATE OF ALASKA BILL NO. SB 122
1993 LEGISLATIVE SESSION

Revision Dale: February 23,1993 Department Affected:  Department of Law
Title: “...disclosure of information by an employar BRU: Legal Services

abouf the job performance..." Component Operations

Sponsor:  Senator Sharp

Requestor: Senator Sharp COMPONENT SERIAL NO. 0093
EXPENDITURES/REVENUES:

OPERATING FY o4 FY 9% FY % FY 97 FY 8 FY ®

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEQUS

TOTAL OPERATING ala ala <0 o0 ala 2t

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Malch

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL 4 4 4 4 o 0

FULL-TIME 0 0 4 0 4 0
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact -0
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

Approved by Commissioner. Charles E Cole,(Attorney General
Agency: Department of Law Date: February 231993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution infonnation call the Governor’s Legislative Office
Rev 11/92 Page 1 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 122
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

This bill protects an employer, who acts in good faith, from liability
for disclosing the job performance of an employee or former employee to a
prospective employer. This protection would not shield an employer who provided
information the employer knew was TfTalse or misleading, was given with a
malicious purpose, or violated a civil right of the employee or former employee
that i1s protected by Alaska®s antidiscrimination laws under AS 18.80, or federal
law. This bill will apply to all employers in the state and will not have a
fiscal i1mpact on the Department of Law.

Page 2 of 2
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FISCAL NOTE

STATE OF ALASKA BILLNO. SB 122
1993 LEGISLATIVE SESSION

Revision Dale: _Dept. Affected Administration

Title: "™An Act relating to the disclosure of information by BRU: Personnel/lOEEO
an employer — " .Component Personnel/lOEEO
Sponsor: Senator Sharp

Requestor: (S)L&C COMPONENT SERIAL NO. 56

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY94 FY95 FY% FY97 . FYo98 FY99
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
BOLTPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL | |

REVENUE FUND SOURCE: 1 0 | ~0~

FUNDING:

1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1001 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006GF/MITTIA 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORART 0 0 0 0 0 0

Estimate of current year (FY93) impecfc $ none

Prepared By: Kevin Ritchie. Director Phone:
Division: Personnel/OEEO Date:
Approved by Commissioner Nancy Bear Usera/ANENL Date:
Agency: Department of Administration

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

Rev 11/92 nl Page 1of

J



FISCAL NOTE

STATE OF ALASKA Bill No. sB 122
1993 LEGISLATIVE SESSION

Revision Date: Department Affected: Alaska Court System
Title: An Act refafing fo the disclosure of BRU: Trial Courts
Information by an employer Components:
Sponsor: Sharp
Requestor: COMPONENT SERIAL NO. 768
EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 34 FY 95 NOB FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS &CLAIMS

TOTAL OPERATING 0.0 0.0 0.0 0.0 Co 0.0
CAPITAL
REVENUE
FUND SOURCE
FUNDING:  (Thousands o Dollars)
1002 FEDERAL RECEIPTS
1003 GF MATCH
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/PROGRAM RECEIPTS
1006 GF/MHTIA
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY
Estimate of current year (FY 93) impact: ~ None
ANALYSIS:  (Attach a separate page if necessary)
No fiscal Impact.
[TUPAreu Uy, V. o. irlilidiolloclt i» wiaii vuuuaw A v/ e riluiiu,
Division: Alaska Court System Date: 03/01/93
Approved by.  Arthur H. Snowden, II. Administrative Director W-
Agency. Alaska Court System Bete- 03/01/93
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
Rev 1/93 Page 1 of 1



Alaska Slate ffiegislature

SENATOR FAIRBANKS
BERT SHARP DENALI BANK BUILDING
D'STRICT P 119 N. CUSHMAN, SUITE 201
FAIRBANKS, ALASKA 99701
CHAIRMAN (907) 452-7885/7886
TRANSPORTATION COMMITTEE SESSION ADDRESS
MEMBER STATE CAPITOL, ROOM 514
FINANCE COMMITTEE JUNEAU, ALASKA 99801-1182
T A G g
& Nmic

MEMORANDUM

TO: REPRESENTATIVE PORTER, CHAIRMAN
HOUSE JUDICIARY COMMITTEE

FROM: SENATOR BERT SHARP/

RE: REQUEST FOR HEARING

DATE: MARCH 31, 1993

I am requesting that Senate Bill No. 122, "An Act relating to the
disclosure of information by an employer about the job performance
of an employee of former employee,”™ be heard before the House
Judiciary Committee.

Thank you for your consideration.



Alaska State "legislature

FAIRBANKS
BEﬁﬁNgrﬂ&RP DENALI BANK BUILDING
DISTRICT P 119 N. CUSHMAN. SUITE 201
FAIRBANKS. ALASKA 99701
CHAIRMAN (907)4527885/7886
TRANSPORTATION COMMITTEE SESSION ADDRESS
S
FINANCE COMMITTEE , .
LEGISLATIVE BUDGET &AUDIT COMMITTEE (907)465-3004/4921

HEALTH 4 SOCIAL SERVICES E ﬁ

SPONSOR STATEMENT

SB122 - "An act relating to the disclosure of information
by an employer about the job performance of an employee
or former employee."

SE122 protects employers from liability for the discxosure of job
performance information vregarding a former employee to a
prospective employer.

The number of defamation suits fTiled iIn response to unfavorable
references by former employers has .increased substantially in the
last few years. Out of fear of such Qlawsuits and on the
recommendation of legal professionals, many employers are refusing
to give honest, meaningful job performance information to
prospective employers. This is a loss for all concerned. The free
flow of Information in the workplace is vitally important to sound
decision making. Employers, employees, and, iIn the end, consumers
benefit when hiring, Tfiring and promotion decisions are based on
complete and accurate information. SB122 will free up the exchange
of information in the workplace by assuring reasonable protection
to employers in their job performance disclosures.

SB122 1is intended to protect only employers who give honest, well-
intentioned references. It does not protect -.uployers from
liability in cases where the information disclosed was knowiningly
or deliberately false, was given with a malicious purpose or
violated a civil right of the employee.

In the iInterest of allowing the freer exchange of iInformation 1in
the workplace, 1 urge you to support SB122.



SB122
"An act relating to the disclosure of iInformation by an employer
about the job performance of an employee or former employee.™

SECTIONAL ANALYSIS

Section 1 amends AS 09.65 by adding a new section, AS 09,65.160,
which provides that an employer who discloses information regarding
a former employee®s job performance at the request of a prospective
employer or the former employee shall be i1mmune from civil
liability for* such .isclosures and their consequences.

The employer will not be protected from liability if it can be
shown by a preponderance of the evidence that the information
disclosed was knowingly false, deliberately misleading, given with
a malicious purpose, or violated a civil right of the employee.



DIVISION OF LEGAL SERVICES

O AR
}:907) 465-3867 or -165-2450

[IX'(907) 465-2029 130 Seward Street, Suite 409
Mail glop)3101 Juneau, Alaska 99801-2105

MEMORANDUM March 24, 1993
SUBJECT: Amendment A.l to SB 122 (Job references)
TO: Senator Al Adams

FROM: Teresa B.

Legislative Counsel

You have requested a short explanation of the changes to SB 122 made by the
amendment prepared for you today.

The first change, inserting "employer or" in line 12, corrects a drafting oversight. |
believe it is consistent with the intent of the bill to treat current employers the same
as former employers on the question of rebutting the presumption of good faith.
Without this amendment, the bill would permit a job applicant to rebut the
presumption of good faith in the case of information disclosed by a former employer
but not in the case of information disclosed by a current employer.

The second change, inserting "comparable™ in line 14, clarifies the bill. Under a
literal reading of the language in SB 122, if an employee established that a former
employer violated any federal law in making a job reference, the presumption of
good faith would be rebutted. The amendment limits the application of the rebuttal
to federal laws that are comparable to the state anti-discrimination laws (AS 18.80).

TC:pl
93-232.plm



8-LS0563\A.1
Cramer
3/24/93

AMENDMENT

OFFERED IN THE SENATE BY SENATOR ADAXMS
TO: SB 122

Page 1, line 12, after "the™:

Insen "employer or"

Page 1, line 14, after "or under":

Insert "comparable"



217 Second Street, Suite 201
Juneau, Alaska 99801 *STATE*

(907) 586-2323
FAX (907) 463-5515 CH AM BER

OF COMMERCE

ASCC Position Paper

SB 122
March 4, 1993

The Alaska State Chamber of Commerce supports SB 122 - An act
of relating to the disclosure of information by an employer
about the job performance of an. employee or former employee.
This legislation adds new language to AS 09.65, relating to
the disclosure of Information by an employer about the job
performance of an employee or former employee.

Under SB 122, an employer who provides job performance
information to a prospective employer, will be presumed to

be acting in good faith and, unless evidence shows a signifi-
cant lack of good faith, the employer cannot be held liable
for the disclosure or the consequences of the disclosure of
information regarding an employee or former employee.

ASCC supports SB 122 because of the protection it provides
employers. In Alaska there i1s a relatively small applicant
base and 1t is imperative that employers are able to act in
good faith sharing information with one another. Although
statistics vary on the number of defamation cases that have
been tried and won, or settled out of court, the fact remains
that sharing objective information currently comes with a risk
many employers cannot afford to take.

Whille ASCC fully recognizes the value of good employees, it is
important that employers be able to share all pertinent informa-
tion without fear of repercussion, providing they are acting in
good faith. Therefore, ASCC strongly supports SB 122 and urges
the Alaska House of Representatives to pass this legislation in
an expeditious fashion.
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CHAIRMAN, MEMBERS [F THE COMMITTEE, MY NAME IS RESA JERREL, AND
| AV THE STATE DIRECTOR FOR NATIONAL FEDERATION OF INDEPENDENT
BUSINESS - NFIB/ALASKA. | AM HAPPY TO BE HERE TODAY TO TESTIFY IN
FAVOR OF SB 122.

NFIB/ALASKA IS COMPRISED OF £,000 SMALL AND INDEPENDENT
BUSINESS OWNERS ~ THE LEGISLATIVE AGENDA OF NFIB/ALASKA IS
DETERMINED BY OUR BALLOT. THE BALLOT IS OUR ANNUAL POLL OF OUR
MEMBERS ON A SERIES OF ISSUES DEEMED CRITICAL TO SMALL BUSINESS.
A MAJORITY VOTE, OF THE MEMBERS IN RESPONSE TO THE POLL, SETS OUR
POLICY AND POSITION ON LEGISLATIVE ISSUES. WE THEN SHARE THE
RESULTS OF OUR POLL WITH THE LEGISLATURE AND ADMINISTRATION.

ON THE 1993 STATE BALLOT WE ASKED OUR MEMBERS THE FOLLOWING

QUESTION:

EIGHTY-SIX PERCENT QP NFIB/ALASKA MEMBERS VOTED TO SUPPORT THIS
LEGISLATION. AT THE PRESENT TIME, MANY EMPLOYERS LIMIT THE AMOUNT
AND TYPE OF INFORMATION THAT THEY RELEASE ABOUT EMPLOYEES. THIS
BILL PROVIDES A MECHANISM FOR PROSPECTIVE EMPLOYERS AND EMPLOYEES TO
REQUEST INFORMATION FROM A CURRENT OR FORMER EMPLOYER ABOUT THEIR
JOB PERFORMANCE IN A FAIR AND RATIONAL MANNER.

NFIB/ALASKA THANKS YOU FOR THE OPPORTUNITY TO COMMENT ON THIS
LEGISLATION. [F YOU HAVE ANY QUESTIONS | WOULD BE HAPPY TO TRY AND

ANSWER THEM.



