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“The Spark of Justice” :

A Callfor Enacting A Constitutional Amendment

By Stove Twijt

The welcoming ceremonies at the
Fourteenth Annual Conference
fallowed traditional form, .with a
warm greeting front Pima County
Attorney Stephen Neely end a
thoughtful address by NOVA
President Daniel Rosenblatt, among
othrs.  Greetings from Attorney
GeneralRobert Corbitt, deliveredby*
hisChiefAssistant, were expectedio
Ison more towards a friendly
welcome than towards the thought-
provoking. If that is what the
participants wanted of Steve Twist,
they were disappointed. Judging
from their reactions, however, they
were anything butdisappointed.

As a service to the many
corference-goers who askedfor a
copy of Steven Twist's stemwinder on
victimrights, we are reprinting it here: "

Steve comes by his Impatience die
hardway. As aprincipal supporter gfa
victim rights amendment to the Arizona
constitution, he lead thefight thatfound
that proposal just one vole short of
ratification IntheArizonalegislature last
session, Heandother victimadvocatesIn
the state are determined to gei their
proposal on the ballot through a petition
drive. It seems likely that they will
succeed, Steve's speechfollows.

Good evening, ftla ray greatprivi-
lege io Join Steve Neely In welcoming
you toTucson andto tbs warmhospitality
of Southern Arizona.

It la highly appropriate to have se-
lected Tucson as the host site for this
meeting. Steve Neely hasbeenone ofthe
pioneer} of vied-"Witness programs
among prosecutors ax America and bis
program, ran by Vdd Sharp, Sharon
Hechnian, Stuart Gelln:an and the many
fine and<fod cared staff and volrmiceis, la
consistentlyxegaided as Amongthebestin
the nation,

It has brought new sensitivity to the
business of prosecution by recognizing
the plight of victims as they suffer not
only the ordeal o f the crime, but also the
ordeal of the criminal justice system,

Steve Twist speaks at the opening cere-
monies, The platform Is * madefor-movUs
train,atthesoundstageat OMTucson. Other
whiltffestopptrsare (I,tor.)DanRaunbhtt,
Martens Young, and StuartGelmn.

cope withboth ordeals. We are proudto
have themin Arizona.

But the strength of their program has
also taught us that now frontiers most be
explored, that new answers must be
fonnd, Here in Tucson, as elsewhere in
Avrizona and America, the most caring
and effective victim/witness program
cannot protect victims from a criminal
justice system which Is Itself abusive,
destructive, and deaf to the cry for vic-
tims’ righb.

The best counseling programs are
strained to breaking when the system it-
self causes tin emotional pain which
needs treatment.

The most caring prosecutor, who
regularly consults wish victims about
(heir cases, cumot overcome the trauma
caused by the incessant delays he must
report, or the procedural setbacks, tin
suppression of evidence, ti» repeated
releases of defendants, or sentences dm
neitherdeter norpunishnorprotect future
victims.

Thestrongestvfctims’ rfghts statutes

Pima County's program helps victims ® \yij| never protect victims if thoy are

i-wuys second to the constitutional

rights of defendants .. . or for that

matter, to the interests or conven-
ience of thejudges or the lawyers.

The beat-funded compensation
andassistance programs,even if they
had badly-needed additional reve-
nues, will never compensate for tire
injustice or the Indignity of our sys-
tems’ treatment of victims.

Manyofusinthevictims' move -
meet believe thatwe mustseek more
fundamental reforms in the justice
system ifwe arc to make our dreams

\ ofjugfcc-arealiucy

hi 1988 in Arizona, over

200,000 of our neighbors will be

victims'of either murder, rape, rob-

bery, aggravated assault, or serioas

theft. Astheybeginto cope withthe

crime andthejustice system, in many
ways we force them to face it legally
alone. Inmy state, victims have not otn
constitutional right ur .emedyto protect
them.

They have no right to a speedy trial

They have no right to privacy.

They have no right to a lawyer.

They have no right to refuse a pre-
trial interview.

They have no rightto bs Informed or
consulted

They have noright to be in the court-
room.

They have norightto finality to their
ordeal

They have no right to be heard until
the trial 1s over.

They have no right 10 access to the
entire court record. ¢

They have no right to doe process.

In short, they are treated as a herd
piece of evidence in oux system.

Having failed victims ia our duty to
protect them front crime, we thensubject
them to a system which affords them no
< nstffudooal rights and they are brutal-
izedbyit

Manyofus believe the answer tie# In
constitutional reform. Unless victims'
rights are made a part of our basiclaw—
our consttutional Jaw— victims will al-
ways be second-dass citizens. Itis time
for titis atrocity to step.

As those of osin Arizona know, our

rAw . tM'tiuUwmdlaM I—a
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"hands of the criminal andwe have lost tire
spirit to overcome him.

Bar in all the injustice we nee, in all

ihe victims'pain, there ia aspark. You

Berowthat spark. You have seen it in tire

- challenge ia great and oar oppasition In
* - strong. Not ali thovenom in mystate is ,
J ) foundinthe creatures oftho Arirotades-
at. .
Of coureetiotKiof outopponectatwtiV';

right to testify outside tho threatening
oresenco of the defendant’ .

They are nmfor tire victims’ right to
prisonsentences whichmnillprelect foture.
victims, ii*

against “rictims’rights" Ttostrengthof Those who say they are eyes of those you counsel and comfort;
the movement you have forged h» c¢*p-. ,fot “victim rightsbut, . . . .. you've seen itia the eyes of citizens who
tured tire agenda and they ¢ *\Vv 1 can no' longer
are af%ald to o?pose us. itin th f ) stortgg%h the stgr&

They me for “victims - peated honor stor-
rightsbut. .. — but they' -, YOU-ve seen Itin the €yes ot caring ies which daily

don’t believe those lights
should bo in die Constihj-
don.

They are for victim
rights but

. . . theyarenot for the right ofthe
victim to be in the courtroom throughout
the trial;

, . . they are not for tho victims
right to a speedy trial;

. . . Orreasonable finatity;

. or to refose pre-trial inter-
Views;

... ortobavaalt relevantevidence
introduced so the troth o fwhat happened
can folly be beard.

They are net for the child victims

Newsfrom the States:

poiice and dedicated prosecutors,
you've seen it in the mirror.”

aredeceitful, fraudulent, andtheyhover >

* right to associate with you or carry the

bannerwhich you havo raised,
Ovtmovementis the most Important

civil rights movement oftho Eighties and

Nineties. Our success will depend on/

ycrnnags and spirit and perseverance.  /

Napofeooi said there are ooiy two
powers in tho world, tho sword and the
spirit hithe end, be said, the sword will
always be conguered by the spirit

Fornow, it seems, theswordis in tbs

o>nH it e, pfS **

come from our
system; you've
seenitiu theeyes
of caring police
and dedicated
prosecutors; you’ve seen it in the mirror.

Itiatirespark ofjustice. Remember
whenyou Erst fell that spark, when >ouc
bouts were touched and filled by it In-
spireyourselfagain for this causeant. you
wilinspireothera. Use this conference to
rc-ignite the spark, or feed it with the
oaygen that ia here. Share your ideas,
shareyour vision o fournew frontier, and
we will seejustice for victims iuon? day.

Thaukyuu. O

California Updates “Miranda ’Warnings

Foryears, victim advocates have spokn
ofa"ReverseMiranda" warningorcard
one that would routinely be used so
read to the victim thatperson'a rights.
Due toan initiative o fthe California
Youth Authority and the California Cor-
rections'Department— supported h ““he
statc'f major law enforcement atzocia-
tiont— victims there may soon receive
sucharecitalo ftheir rightsasa standard
partoffilbiga crime report *
Thefollowing Is an announcement
describing the newprogram. ,

“You have a right to remain ri- »
lent. .. "that’saphrase thattunbecome
well known to few enforeemeos and

criminal suspectswithwhom theydebt I fs

polke agencies,- the California Youth
Authority (CYA); the California Depart-;-
ment of Corrections (CDC) and victh*!-

/rights advocates bare thehr way, cdmt/e

victimswill havetheir rightsexplainedat’
the scene ofcrimes too.
that is why the CYA, CDC and

major 2awenforcement organizations are
distributing cards to law enforcement
officers throughout tho state that can be
used net only to adviao suspects of their
rigrl}ts, but the victims of their rights as
well.

The cardswill be accompaniedby a
letter signed by Cal Tcrfane, Director,
CYA;JimRowland, Director, CDC;Glen
Crsig, Prerident, California Peace Offi-
cers Association (CPOA); Craig
Meacham, President, California Folio
Chiefs* Association; sod ShermanBlock,
President, California State Sheriffs’ As-
sociation, em

AUhr.ughvictiinsofcrimeinCallfor- ’

nla hove bad these rights for yoere, only 1

tho suspects have had their rights read to
thematthe time ofarrest Thiscardwill:
inform the victims of their rights under
the law and provide them with informa-
tion for assistance.

Tho focal law enforcement agendo™

.are bring encouraged to use the same

information with local assistance phpoo

numbers for distribution, to victims, who
may not remember the information given
to them by the officers at the scene o fthe
crime.

The implementation of the project is
the accomplishment of a cooperative ef-.
fort between law enforcement associa-
tions, CYA, CDC, and the office of Gov-
ernor George Deukmejiao, who has folly
supported the project

Ifall those involved have their way,
“Asavictim ofa crime, you may..
will become as well known as tire Mi-.
modswarning given to criminal suspects.

Formorelnformation,,write: .
SharonEnglish . ke
California Youth Authority
4241 Wililamsgorough Drive
Sacramento, CA 95923 O






Alaska State Legislature

WhiL: in Session: Inierim:
Suite Capitol Building 119 N, Cuslunan
Juneau, Alaska 99801-1182 - Suite 211
907-465-3719 Fairbanks, Alaska 99701

907-456-5081

Representative Al Vezey

SPONSOR STATEMENT

Some private schools have received funds from their respective public school districts for pupil
transportation.

Last year, The Kenai Peninsular Borough requested a route extension, to serve a non public
school. The Department of Education would not allow this extension. DOE cited two court
cases; Matthews vs Quinton,( 1961), Sheldon Jackson vs the State of Alaska (1972) and two
Attorney General opinion’s; Ron Lawrenceson (1978 and Avrum Gross (1979), which stated
that public money cannot be spent for the purposes of benefiting private or religious schools or
those schools which are under sectarian control. The Supreme Court cited Article VII, sec. 1,
Constitution of the State of Alaska, in these rulings and the Attorney General opinion’s
reaffirmed the courts decision.

Attorney General, Char *e Cole issued a verbal ruling which agreed with the DOE, previous
Attorney General rulings and court cases.

This action precipitated transportation funding being withdrawn from Monroe Catholic High
School in Fairbanks.

Monroe Catholic High School then sued the Fairbanks North Star Borough School District.
Judge Richard Saveli has issued an injunction staying the withdrawal of these funds until such
time as the court issues a ruling.

The Attorney Generals’ office has said that the Alaska Supreme Court verbally stated that if
this issue were to be brought to their attention again, they may rule differently than the ruling
in Matthews vs Quinton. So far, all we have is this verbal statement, the court has not acted.

We have a statewide problem that needs to be addressed. If the Attorney General’s ruling is
allowed to stand, many students that are attemfing private or religious schools may have to
leave and return to the public school system. This influx of children will only exacerbate the
funding problems that already exist in a time of decreasing state revenue.

Private schools in the State of Alaska make a significant contribution to quality education.
This allows the limited financial resources available for public education to be spread among
fewer students. We cannot afford to loose this valuable resource.

The essence of this subject is whether we as a legislature are going to allow the courts to
determine how we allocate limited educational resources or if the people would prefer that
elected officials determine how education is funded. | have submitted HJR-45 in an attempt to
solve this problem. This bill seems to me, to be a reasonable solution to a constantly
occurring problem.



Art. VII, 8§ 1

Peninsula Borough v. State. 743 P.2d
1352 (Alaska 1987).

Reapportionment matter is consid-
ered de novo on appeal. — In reviewing
a reapportionment plan the supreme court

will consider the matter de novo upon the

Constitution of Alaska

Art. VII, 8 1

record developed in the superior court.
Groh v. Egan, 526 P.2d 863 (Alaska 1974).
Stated in Wade v. Nolan, 414 P.2d 689
(Alaska *'66).
Cited in Egan v. Hammond, 502 P.2d
856 (Alaska 1972).

Article VII

Health, Education and Welfare

Section 1. Public Education. The legislature shall by general
law establish and maintain a system of public schools open to all
children of the State, and may provide for other public educational
institutions. Schools and institutions so established shall be free from
sectarian control. No money shall be paid from public funds for the
direct benefit of any religious or other private educational institution.

Opinions of attorney general. —
There is neither constitutional nor statu-
tory prohibition to the exercise of discre-
tion by the commissioner of education, or
by the respective school district authori-
ties, in allowing secular and religious or-
ganizations to rent school buildings dur-
ing nonschool hours. 1966 Op, Atty Gen.
No. 3.

This section would appl, only in those
cases where the school districts are pro-
viding a direct benefit to a religious or
private institution by rental of school
buildings during nonschool hours. 1966
Op. Atty Gen. No. 3.

If the rate for religious groups renting a

school building during nonschool hours is
substantially lower than the rate for secu-
lar groups, the difference would be a gift
of school property resulting in a "direct
benefit” and would be an improper use of
money raised by taxation. 1966 Op. Atty
Gen. No. 3.

Borough funds are clearly "public
funds” within the meaning of these consti-
tutional provisions. 1980 Op. Atty Gen.
No. 6.

Secondary education fund created by or-
dinance in a borough constituted an ap-
propriation of public funds expended for
direct benefit of a private education insti-
tution. 1980 Op. Atty Gen. No. 6.

NOTES TO DECISIONS

Intent of section. — This section was
intended to ensure that the legislature es-
tablish a system of education designed to
serve children of all racial backgrounds.
Hootch v. Alaska State-Operated Sch.
Sys., 536 P.2d 793 (Alaska 1S75).

Thus section guarantees all children
of Alaska a right to public education.
Breese v. Smith, 501 P.2d 159 (Alaska
1972).

Education is a matter of statewide
concern. Macauley v. Hildebrand, 491
P.2d 120 (Alaska 1971).

Thic section was designed to commit
Alaska to the pursuit of public, not pri-
vate education, without requiring abso-
lute governmental indifference to any stu-
dent choosing to be educated outside the
public school system. Sheldon .Jackson

College v. State, 599 P.2d 127 (Alaska
1979).

Section constitutes mandate for per-
vasive state authority in field of edu-
cation. — The constitutional mandate of
this section for pervasive state authority
in the field ofeducation could not be more
clear. First, the language is mandatory,
not permissive. Second, this section not
only requires that the legislature "estab-
lish” a school system but also gives to that
body the continuing obligation to "main-
tain” the system. Finally, the provision is
unqualified; no other unit of government
shares responsibility or authority.
Macauley v. Hildebrand, 491 P.2d 120
(Alaska 1971).

The Alaska Constitution, as interpreted
by the supreme court, provides a clear
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mandate for pervasive state authority in
the field of education. Tunley v. Munici-
pality of Anchorage Sch. Dist., 631 P.2d
67 (Alaska 1980).

Effect of delegating certain educa-
tional functions to local boards. —
That the legislature has seen fit to dele-
gate certain educational functions to local
boards in order that Alaska schools might
be adapted to meet the varying conditions
of different localities does not diminish
constitutionally mandated state control
over education under this section.
Macauley v. Hildebrand, 491 P.2d 120
(Alaska 1971).

History of public education in
Alaska. — See Hootch v. Alaska State-
Operated Sch. Sys., 536 P.2d 793 (Alaska
1975).

Provision for education ol: Alaskan
children is governed in the first in-
stance by this section, which directs the
legislature to establish and maintain a
system of public schools. Hootch v. Alaska
State-Operated Sch. Sys., 536 P.2d 793
(Alaska 1975).

This section imposes a duty upon
the state legislature. Hootch v. Alaska
State-Operated Sch. Sys., 536 P.2d 793
(Alaska 1975).

And it confers upon Alaska school
age children a right to education.
Hootch v. Alaska State-Operated Sch.
Sys., 536 P.2d 793 (Alaska 1975).

Title 14 of the Alaska statutes has
been enacted pursuant to this section.
Hootch v. Alaska State-Operated Sch.
Sys., 536 P.2d 793 (Alaska 1975).

The reference to all children of the
state in this section seems to have beer,
designed to elevate to constitutional sta-
tus the consensus that Alaska’s pre-state-
hood dual system of education should be
ended. Hootch v. Alaska State-Operated
Sch. Sys., 536 P.2d 793 (Alaska 1975).

Uniformity in school system not re-
quired. — Unlike most state constitu-
tions, the Constitution of Alaska does not
require uniformity in the school system.
Hootch v. Alaska State-Operated Sch.
Sys., 536 P.2d 793 (Alaska 1975).

In this section, the Alaska Constitution
appears to contemplate different types of
educational opportunities including
boarding, correspondence and other pro-
grams without requiring that all options
be available to all students. Hootch wv.
Alaska State-Operated Sch. Sys. 536 P.2d
793 (Alaska 1975).

The contemplation in this section of
some differences in the manner of provid-

Alaska Statutes

Art. VII, § 1

ing education sanctions some disadvan-
tages. So long as they are not violative of
equal protection, the nature and proper
means of overcoming the disadvantages
present questions for the legislature.
Hootch v. Alaska State-Operated Sch.
Sys., 536 P.2d 793 (Alaska 1975).

The phrase "open to all' appears in
lieu of the customary uniformity require-
ments. Hootch v. Alaska State-Operated
Sch. Sys., 536 P.2d 793 (Alaska 1975).

The word "open™ in this section is an
integral part of a unitary phrase "open to
all.” Hootch v. Alaska State-Operated
Sch. Sys., 536 P.2d 793 (Alaska 1975).

Inclusion of the word "open” does not
appear to impart a different meaning to

the section than would "for all,” "avail-
able to all,” or "providing education to
all.” Hootch v, Alaska State-Operated

Sch. Sys., 536 P.2d 793 (Alaska 1975).

This section has no meaning with
the word "open” deleted. Some word is
needed to complete the thought of the sec-
tion. Hootch v. Alaska State-Operated
Sch. Sys., 536 P.2d 793 (Alaska 1975).

The right to attend secondary
schools in the students’ communities
ofresidence is not mandated by the consti-
tution, absent a valid equal protection
claim. Hootch v. Alaska State-Operated
Sch. Sys., 536 P.2d 793 (Alaska 1975).

Nodce of schools subject to closure.
— A five-day notice of which schools in a
school district are subject to closure mili-
tates against appropriate preparation and
poses serious obstacles to the presentation
of persuasive, properly researched, and
supported opposition to any closure plan.
It also lessens the likelihood ofa fair hear-
ing before the school board and of the
school board reaching a reasoned adminis-
trative decision. Tunley v. Municipality of
Anchorage Sch. Dist., 631 P.2d 67 (Alaska
1980).

The importance of the educational and
property interests involved in the closure
of neighborhood schools in a school dis-
trict requires adequate notice ofthe school
board meeting at which the decision was
made to close a specific school and five-
day notice of the meeting is insufficient.
Tunley v. Municipality of Anchorage Sch.
Dist.,, 631 P.2d 67 (Alaska 1980).

Ban on direct religious benefits. —
The Alaska Constitution is apparently
unique in its express ban only on "direct”
benefits. Sheldon Jackson College .
State, 599 P.2d 127 (Alaska 1979).

Words "or indirect” not included in
last sentence. — The minu es of the con-
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stitutional convention reveal that the
Committee on Health, Education and
Welfare Provisions, in drafting the last
sentence of this section, considered the
words "direct” and "indirect™ and felt that
the words "or indirect” after the word "di-
rect” should not be used for the reason
that "they would reach out to infinity
practically” and shut out the children in
private schools from such free care as was
being given by the state welfare depart-
ment to all Chilean. Matthews v.
Quinton, 362 P.2d 932 (Alaska 1961), cert,
denied, 368 U.S. 517, 82 S. Ct. 530, 7 L.
Ed. 2d 522 (1962).

Institutions covered by direct bene-
fit clause. — The direct benefit clause
was meant to apply to all private educa-
tional institutions, including colleges and
universities, as well as primary and sec-
ondary private educational institutions.
Sheldon Jackson College v. State, 599
P.2d 127 (Alaska 1979).

No distinction is made between
"general funds" and "funds for the
support of free schools." The proscrip-
tion in this section is against the appro-
priation of "any public money.” Matthews
v. Quinton, 362 P.2d 932 (Alaska 1961),
cert, denied, 368 U.S. 517, 82 S. Ct. 530, 7
L. Ed. 2d 522 (1962).

Transportation of school children to
nonpublic schools at public expense
would be in contravention ofthe state con-
stitution. Matthews v. Quinton, 362 P.2d
932 (Alaska 1961), cert, denied, 368 U.S.
517,82 S. Ct. 530, 7 L. Ed. 2d 522 (1962).

The delegates to the constitutional con-
vention and the people who by their vote
ratified the constitution left it to the su-
preme court to decide whether free trans-
portation of children to nonpublic schools
would constitute a "direct” benefit to the
schools. If they had intended otherwise,
the framers of the constitution would have
followed the example set by the people of
New York and New Jersey and settled the
controversial issue by providing in the
constitution iiself for transportation of
school children to nonpublic schools at
state expense. Matthews v. Quinton, 362
P.2d 932 (Alaska 1961), cert, denied, 368
U.S. 517, 82 S. Ct. 530, 7 L. Ed. 2d 522
(1962)..

Tuition grant program held uncon-
stitutional. — Alaska’s tuition grant pro-
gram, in art. 9 of AS 14.40, which
awarded Alaska residents attending pri-
vate colleges in Alaska an amount gener-
ally equal to the difference between the
tuition charged by the student’s private

Constitution of Alaska

Art. VII, § 1

college and the tuition charged by a public
college in the same area , not to exceed
$2,500.00 annually, and which required
the student to apply the entire amount of
the grant towards his or her tuition, was
in its effect a direct benefit to private edu-
cational institutions and therefore vio-
lated this section. Sheldon Jackson Col-
lege v. State, 599 P.2d 127 (Alaska 1979).

Since the class primarily benefitted by
the tuition grant program in art. 9 of AS
14.40 consisted only of private colleges
and their students, the public funds ex-
pended under former AS 14.40.776 consti-
tuted nothing less than a subsidy of the
education, received by the student at his or
her private college, and the tuition grant
program violated the final sentence ofthis
section, prohibiting the payment of money
from public funds "for the direct benefit of
any religious or other private educational
institution.” Sheldon Jackson College v.
State, 599 P.2d 127 (Alaska 1979).

Home rule borough requiring cen-
tralized accounting. — A home rule bor-
ough may not require its school system to
participate in centralized accounting
without the statutorily required approval
of the school board. Macauley .
Hildebrand, 491 P.2d 120 (Alaska 1971).

Issues subject to collective bargain-
ing between teachers’ associations
and school districts and boroughs. —
See Kenai Peninsula Borough Sch. Dist.
v. Kenai Peninsula Educ. Ass’n, 572 P.2d
416 (Alaska 1977).

Comparison of Alaska provision
with those in other states. — See
Hootch v. Alaska State-Operated Sch.
Sys., 536 P.2d 793 (Alaska 1975).

Analytic distinction between argu-
ments under this section and equal
protection arguments. — See Hootch v.
Alaska State-Operated Sch. Sys., 536 P.2d
793 (Alaska 1975).

Borough was not acting as an agent
of the state in furnishing transporta-
tion of pupils. Kenai Peninsula Borough
v. State, 532 P.2d 1019 (Alaska 1975).

W hile the state did supervise the school
transportation service insofar as it related
to the funding provided by it and also had
certain regulations in effect pertaining to
the over-all safety of the transportation
system, the actual control of the transpor-
tation services wa3 undertaken by the
borough which, on its own behalf, entered
into the contract with a school bus owner
to furnish transportation service for speci-
fied routes. Kenai Peninsula Borough v.
State, 532 P.2d 1019 (Alaska 1975).
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June 12, 1978

The Honorable John C. Sackett
State Senator

Chairman, Senate Finance Committee
Pouch V

Juneau, Alaska 99801

Re: Bussing of Private School Children,
A.G. File No. J-66-761-78

Dear Senator Sackett:

This will confirm the oral advice provided to you
and the Senate Finance Committee on June 7, 1978 by this
department iIn response to your question as to whether an.
Alaska court decision or Attorney General®s opinion has ever
been i1ssued on the constitutionality of the State of Alaska
providing public funds for the bussing of private school
children. As we indicated on June 7, the answer to your
question is "yes". The Alaska Supreme Court issued a
decision in 1961, Matthews v. Quinton, 362 P.2d 932, which
stated that the use of public funds to provide bussing for

children attending private schools violated the provision of

Art. VII, & of the Alaska Constitution which states:

No money shall be paid from public funds
for the direct benefit of any religious
or other private educational institution.
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The Matthews decisiun involved a challenge to the
validity of a territorial statute, ch. 39 SLA 1955, which
required that trani.oortation "be provided for children who,
in compliance with the compulsory education laws of Alaska,
attend non-public schools which are administered in con—
formity with [territorial law], where such children, 1in
order to reach such non-public schools, must travel distances
comparable with, and over routes the same as, the distances
and routes over which the children attending public schools
are transported.” Despite the Alaska Supreme Court®"s 1961
decision in Matthews, in 1972 the Legislature adopted a new
statute providing for bussing of private school children, AS
14.09.020, the language of which 1is nearly identical to that
contained in the judicially invalidated 1955 territorial
statute. We are unaware of the Legislature™s reasons for
essentially re-enacting the prior statute, however we
surmise that i1t intended to precipitate a new confrontation
on the bussing question in the courts, the apparent hope
being tha. a judicial reconsideration of the matter might
lead to the overruling of the 1961 decision. This con—

frontation has yet to materialize, however, and until our

Supreme Court issues a decision overruling Matthews or
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modifying It in a significant manner, the law in the state
iIs that public funds may not be used to provide transpor—
tation to private school children.

Sincerely yours,

AVRUM M. GROSS
ATTORNEY GENERAL

. FKA (L.

Ronald W. Lorensen
Assistant Attorney General

RWL :lw

* As we indicated at the Finance Committee meeting, the
Supreme Court will be reviewing Matthews shortly when it
considers whether the state’s tuition grant program under AS
14.40.751-14.40.806 1s constitutional under Art. VII, 8L
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SHELDON JACKSON

Clt* as, AlAjki,

SHELDON JACKSON COLLEGE.
Appellant,

V.

STATE of Alaska, Avrum Gross, Attorney
General for the State of Alaska, B. B.
Allen, Commissioner of Administration
for the Stat'.- of Alaska. Kerry Romes-
burg, Executive Director, Post-Second-
ary Education Commission, Marshall L.
Lind, Commissioner of Education for
the State of Alaska, Appellees.

INUPIAT UNIVERSITY OF the
ARCTIC, Appellant,

v,

STATE of Alaska, Avrum Gross, Attorney
General for the State of Alaska, B. B.
Allen, Commissioner of Administration
for the State of Alaska, Kerry Romes-
burg, Executive Director, Post-Second-
ary Education Commission, Marshall L.
Lind, Commissioner of Education for
the State of Alaska, Appellees.

No*. 3978, 4002.
Supreme Court of Alaska.

Aug. 28, 1979.

Private educational institution filed
suit to enjoin an order of the Department
of Administration prohibiting the tuition
grants. A summary judgment was granted
to the State by the Superior Court, First
Judicial District, Thomaa B. Stewart, J.,
and, on appeal by the college, the Supreme
Court, Matthews, J., held that State’s tui-
tion grant program awarding state resi-
dents attending private colleges in State an
amount generally equal to difference be-
tween tuition charged by student’s private
college and tuition charged by public col-
lege in same area, not to exceed $2JJ0O
annually, is not neutral and is, in its effect,
direct benefit to private educational institu-
tions and therefore violative of state consti-
tutional prohibition upon payment of mon-
ey from public funds for direct benefit of
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religious or other private educational insti-
tution.

Affirmed.

1. Schools 0=»157

Constitution was intended to support
and protect strong system of public schools
but not to prevent State from providing for
health and welfare of private school stu-
dents or from focusing on special needs of
individual residents. AS 14.40.750-14.40.-
806, 11.40.776(a); Const, art. 1, § 4; art 7,
88 1,7; art 9, § 6.

2. Schools *=*11

Public education section of State Con-
stitution was designed to commit State to
pursuit of public, not private, education,
without requiring absolute governmental
indifference to any student choosing to be
educated outside public school system.
Const, art 7, § 1.

3. Schools *=»3

In determining constituti rnality of pro-
gram of state aid for private schools, court
must consider breadth of class to which
statutory benefits an directed, nature of
use to which public fi .ids are to be put, and
magnitude of benefits conferred. AS 14.-
40.750-14.40.806, 14.40.776(a); Const art 1,
§4; an. 7, 88 1, 7; art. 9, § 6.

4. Schools *=>3

Direct transfer of funds from state to
private school will render program constitu-
tionally suspect, but merely channeling
funds through intermediary will not save
otherwise improper expenditure of public

moneys. AS 14.40.750-14.40.806, 14.40.-
776(a); Const art 1, § 4, art 7,88 1, 7;
art 9, § 6.

5. Colleges and Universities *=>2

Constitutional Law *=»&

States *=119

State’ tuition grant program awarding

state residents attending private colleges in
State an amount generally equal to differ-
ence between tuition charged by student’s
private college and tuition charged by pub-
lic college in same area, not to exceed
$2,500 annually, is not neutral and is, in its
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effect, direct benefit to private educational
institutions and therefore violative of state
constitutional prohibition upon payment of
money from public funds for direct benefit
of religious or other private educational in-
stitution. AS 14.40.750-14.40.806, 14.40.776,
14.40.776(a), (a)(2), 14.40.786; Const, art. 1,
§4; art. 7,88 1,7; art. 9, § 6.

Monte L. Brice, Ely, Guess & Rudd, Ju-
neau, for Sheldon Jackson.

B. Richard Edwards, Mark S. Bledsoe,
Anchorage, for Inupiat University of the
Arctic.

Ronald W. Loren3en, Asst. Aty. Gen.,
Avrum M. Gross, Atty. Gen., Juneau, for
appellees.

Robert C. Erwin, Sanford M. Gibbs of
Hagans, Smith, Brown, Erwin & Gibbs, An-
chorage, for amicus curiae.

Before RABINOWITZ, C. J., and CON-
NOR. BOOCHEVER, BURKE and MAT-
THEWS, JJ.

OPINION

MATTHEWS, Justice.

The final sentence of article VJI, section
1 of our state constitution pronibits the
payment of money from public funds "for
the direct benefit of any religious or other
private educational institution.""1 The
qguestion in this case is whether Alaska's

1. Art. VII, § 1 of the Alaska Const, provides:
Pubilc Education. The legislature shall by
general law establish and maintain a system
of public schools open to all children of the
State, and may provide for other pubilc edu-
cational institutions. Schools and institu-
tions so established shall be free from sectar-
ian control. No money shall be paid from
public funds for the direct benefit of any
religious or other private educational institu-
tion.

2. The proposition would have appended the
following language to art. VII, § 1: “however
nothing in this section shall prevent direct aid
to students in accordance with the law.” 1976
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tuition grant program, AS 14.40.751-.806,
violates this provision.

The tuition grant program awards Alaska
residents attending private colleges in Alas-
ka an amount generally equal to the differ-
ence between the tuition charged by the
student's private college and the tuition
charged by a public college in the same
area, not to exceed $2,500.00 annually. The
student is required to apply the entire
amount of the grant towards his or her
tuition. AS 14.40.776(a).

In May of 1976 the attorney general is-
sued an opinion declaring tuition grants to
be invalid as a direct benefit to private
schools in violation of article VI, section 1
The Department of Administration then
stopped paying tuition grants. Appellant
Sheldon Jackson College, a private educa-
tional institution, filed suit to enjoin the
department's termination order, but agreed
to dismiss the suit without prejudice when a
proposition to amend article VI, section 1,
to permit tuition grants was placed on the
ballot to be voted on in the general election
of November, 1976.1

The ballot proposition was rejected by the
voters 64,211 to 54,636. Sheldon Jackson
then renewed its lawsuit and another pri-
vate university, Inupiat University of the
Arctic, filed a complaint in intervention.
The superior court concluded that the tui-
tion grant program provides direct benefits
to private educational institutions and thus
violates article VII, section 1. Summary
judgment was thereupon granted in favor
of the state. We affirm.

House Joint Resolution 73 am S. In addition
an explanation of the amendment appeared on
the ballot as follows:

This is a proposal to amend Article VII,
Section 1 of the Constitution of tht -,ote of
Alaska to allow public funds to be used to
provide direct aid such as scholarships and
tuition equalization grants to students at-
tending private educational institutions. The
Attorney General of the State of Alaska has
interpreted Article VII, Section 1 of the con-
stitution as it now reads, to prohibit the state
from giving tuition equalization grants to stu-
dents attending private colleges or universi-
ties in the state.
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[1,2] The minutes of the Alaska Consti-
tutional Convention show that an unsuc-
cessful motion was made to delete entirely
the direct benefit prohibition of article VII,
section 1.1 The proponent of the motion
argued that the state constitutional provi-
sions prohibiting the establishment of reli-
gion 4 and prohibiting spending public funds
for private purposes,4 were sufficient to ac-
complish the objectives of the direct benefit
clause. By rejecting this proposal the con-
vention made it clear that it wished the
constitution to support and prot’ct a strong
system of public schools.1 Other authorities
have also suggested that a constitutional
provision barring aid to all private schools
serves to enforce the separation of church
and state without requiring executive or
judicial inquiry into the sectarian affiliation
of particular schools,7 and furthermore dis-
engages the state from the undesirable task
of withholding benefit' wdely on the basis
of religious affiliation.4

3. 2 Proceedings of the Alaska Constitutional
Car ventlon 1526-28 (hereafter cited as Pro-
ceedings).

4. Art. 1, § 4 provides in part: "No law shall be
made respecting an establishment of religion

3. Art. IX. § 6 provides: "No tax shall be levied,
or appropriaUon of public money made, or pub-
lic property transferred, nor shall the public
credit br used, except for a public purpose.”

6. For example, delegate Armstrong, speaking
for the committee which drafted art. VII, 5 7,
stated that it had sought to "provide and pro-
tect for the future of our public school*." 2
Proceedings at 1514. Delegate Coghill ex-
pressed the thought that the amount of tax
dollars available for the support of public
schools might be lessened If public funds were
used to support a great many private schools.
Id. at 1520. In Spears v. Hoad*. 51 Haw. 103,
449 P.2d 130, 135 (1968), the need to ensure
that public schools would not be neglected is
expressed as the reason underlying Hawaii's
constitutional bar to public aid of private
schools. Hawaii, however, apparently had an
elite private school system, a system having no
strong parallels in the Territory of Alaska.

~

See Gaffney v. State Bd. of Educ,, 1U Neb.
358. 220 N.W.2d 550. 553 (197*1).
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At the same time, in expressly rejecting
alternative Ianguage-tﬁ ﬁuld havggaro-
hibited "direct or efits 5 e
delegates to Alaska’s Constitutional Con-
vention made it abundantly clear that they
did not wish to prevent the state from
providing for the health and welfare of
private school students,* or from focusing
on the special needs of individual resi-
dents.11 Article VII, section 1 was thus
designed to commit Alaska to the pursuit of
public, not private education, without re-
quiring absolute governmental indifference
to any student choosing to be educated out-
side the public school system.

The Alaska Constitution is apparently
unique in its express ban only on *direct”
benefits. However, in construing state con-
stitutional provisions that prohibit *sup-
port” for.private schools,u or state and fed-
eral proscriptions against the establishment
of religion,* the courts have frequently re-
sorted to a distinction between “direct” and
“incidental™ benefits.14 Though the distinc-
tion may at times appear more ""metaphysi-
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8. See Bverson v. Bd of Educ., 330 USS. 1, 16. 67
S.Ct. 504. 511. 91 L.Ed. 711, 724 (1947); Spears
V. Honda, 51 Haw. 103. 449 ?.2d 130. 137
(1968).

9. 2 Proceedings, supra note 3 at 1528.

10. Id. at 1513-16, 1519-20, 1521-22. 1524.
Iv. Id. at 1514.
12. Eg.. Mo. Const, art. 1X. 5 8.

13. U.S. Const, amend. | provides In part: "Con-
gress shall make no law respecting an estab-
lishment of religion ”

14. See. e.g., Woiman v. Walter, 433 U.S. 229.
250, 254. 97 S.Ct. 2593, 2606, 2609. 53 L.E<L2d
714, 733 (1977); Meek V. Pittenger, 421 U.S.
349, 364-65, 95 S.CL 1753, 1762-63. 44 LE<12d
219, 231 (1975); Conm, for Publ. Educ. v. Ny-
quiat 413 U.S. 756. 783 n. 39. 93 S.CL 2955,
2971 n. 39. 37 LEdJd 948, 969 n. 39 (1973);
Americans United v. Rogers, 538 s.w.2d 711,
719 (Mo.), cert denied, 429 U.S. 1029, 97 S.Ct.
653. 50 LEd2d 632 (1976). Though the Feder-
al Constitution does not explicitly refer to the*
relationship between the government and reli-
gious schools, the Supreme Court's “direct ben-
efit" standard haa been formuk”~d almost ex-
clusively In the context of school aid cases,
Supra, and is thus valuable precedent In con-
struing our own constitutional provision.
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cal” than precise,11 the analyses found in
these decisions are helpful in determining
generally the type of government action
intended to be prohibited by article VII's
direct benefit clause. The following gener-
alizations can be drawn from these authori-
ties.

[3] First, constitutional provisions gov-

erning aid to private schools have generally
been perceived as requiring neutrality rath-
er than hostility from the state;1l thus the
breadth of the class to which statutory ben-
efits are directed is a critical area of judi-
cial scrutiny.l7 For example, though the
police and fire protection afforded a private
school may provide the school with quite
direct benefits, as when a campus fire is
extinguished, such benefits are provided
without regard to status and affiliation,
and have universally been presumed to be
constitutional.11 ~ Conversely, a benefit
flowing only to private institutions, or to
those served by them, does not reflect the
same neutrality and non-selectivity.1l

A second central criterion in determining
the constitutionality of a state aid program,
is the nature of the use to which the public
funds are to be put. As is apparent from
the convention debate, the core of the con-
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conducted outside the public schools.
Though any 3tate assistance that relieves
the burden on a private school to provide
for the health and welfare of its students
will free the school to concentrate its funds
on its private educational mission, numer-
ous delegatej voiced their understanding
that the direct benefit clause would not bar
such incidental support.ll An analogous
distinction has frequently been drawn in
establishment clause cases, where the perti-
nent inquiry is whether a statute impacts
“essentially secular educational functions"
that are separable from the school’s reli-
gious instruction.11

Third, in determining whether a school is
directly benefitted by public funds, a court
must consider, though not in isolation, the
magnitude of the benefit conferred. A
trivial, though direct, benefit may not rise
to the level of a constitutional violation,
whereas a substantial, though arguably in-
direct, benefit may.a

[4] Finally, while a direct transfer of
funds from the state to a private school will
of course render a program constitutionally
suspect,* merely channeling the funds
through an intermediary will not save an

cern expressed in the direct benefit Er% i= otherwise improper expenditure of public

tion involves government aid to

IS. See L Tribe, American Constitutional Law
840 (1978).

18- See Roemer v. Bd. of Pud. Works of Md,,
426 U.S. 736, 747, 96 S.CL 2337, 2345, 49 LEd.
179, 188 (1976); Lemon v. Kurtxman, 403 U.S.
602, 614, 91 S.CL 2105, 2112, 29 LEd.2d 745,
756 (1971); Bverson v. Bd of Educ., 330 US. 1,
18, 67 S.CL 504, T12, 91 LEd. 714, 724-25
(1947).

17. See; eg. Conm, for Publ. Educ. v. Nyquist,
413 U.S. 758, 782 n. 38, 93 S.Ct. 2955, 2970 n.
38, 37 LEd2d 948, 968 n. 38 (1973); Spring-
field Schl Dist v. Dept, of Educ., 483 Pa. 539,
397 And 1154. 1163 (1979).

18. See citations Supra notes 16 and 17.
19. See Infra notes 26 and 27.

29. See Supranote 10. In Matthews v. Quinton,
362 P-2d 932 (Alaska 1961): cert, denied, 368
U.S. 517, 82 S.CL 530, 7 LEdJd 522 (1962), a
statute enabling private school children living
far from their schools to ride public school

onies. The courts have expressly noted

buses »t public expense, was held violative of
the direct benefit prohibition. We do not rely
on Matthews In reaching today's decision, and
thus have no occasion to overrule or re-afflrm
1L- A substantial question, however, can be
raised as to its continuing vitality in light of the
analysis which we employ in the present opin-
ion.

21. Roemer v. Bd. of Publ. Works of Md. 426
U.S. 736, 762. 96 S.CL 2337, 2352, 49 L.Ed-2d
179, 197 (1976). See Meek v. Pittenger, 421
U.S. 349, 366. 95 S.CL 1753, 1763, 44 LEd.2d
217, 232 (1975).

22. Compare Lendall v. Cook, 432 F.Supp. 971
(E.D.Ark.1977) (program Involving eight schol-
arships upheld), with Meek v. Pittenger (strik-
ing down a state loan Ol nonideoiogical instruc-
tional materials, in part on the basis of the
substantiality of aid to the overall functioning
of the benefitted schools).

23. Id
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that the superficial form of a benefit will
not suffice to define its substantive charac-
ter. 2

[5] The foregoing observations are read-
ily applicable to the present case. First, the
class primarily benefitted by the tuition
grant program consists only of private col-
leges and their students. Though the ap-
pellants characterize the statute as merely
equalizing the positions of private and pub-
lic university students, effectively the chief
beneficiaries are the private colleges them-
selves. Unlike a statute that provides com-
parable dollar subsidies to all students,5
Alaska's tuition grant program is not neu-
tral, inasmuch as the only incentive it cre-
ates is the incentive to enroll in a private
college. Subsidy programs suffering from
similar deficiencies have been repeatedly
struck down under a variety of state consti-
tutional provisions, 5 as well as under the
Federal Constitution.27

24. Wolman v. Witter, 433 U.S. 229. 250. 97
S.Ct. 2S93. 2606. 53 L.Ed.2d 714, 733-34 (1977)
(striking down a loan of instructional materials
to students after similar loan to schools had
been struck down in Meek); Conm, for Publ.
Educ. v. Nyquist, 413 U.S. 756. 783-86, 93 S.Ct
2955, 2972, 37 LEd.2d 948, 970 (1973) (striking
down reimbursements to parents for private
school tuitions).

23. Minn. Gv. Lib. U v. Roee. 452 F.Supp.
1316. 1322 (D.Minn.1978) (tax deduction for
parents of all school children upheld); Ameri-
cma United for the Sep. of Ch and Stale v.
Blanton, 433 F.Supp. 97 (M.D.Teun.), afld
MeM, 434 U.S. 803, 98 S.Ct 39. 54 LEd.2d 65
(1977) (public and private college students eli-
gible for grants); Durham v. McLeod, 259 s.C.
409, 192 S.EJd 202 (1972), dismissed
for lack of a substantial federal question, 413
U.S. 902. 93 S.Ct 3060, 37 LEd.2d 1020 (1973)
(loans to all college students). But see Miller v.
Ayres. 213 Ve. 251, 191 S.EJd 261 (1972) (con-
ditional grants to public -nd private colle e
.nudents held unconstitutional); EISS V. Bru-
Nno, 82 Washed 199, 509 P.2d 973 (1973)
(grants to needy private school children not
saved by summer school grants to needy pubilc
school children).

26 See Klinger v. How/eft 56 ll_2d 1, 303
N.EJ2d 129 (1973); Opinion of the Justices. 357
Mass. 846, 259 N.E-2d 564 (1970): Opinion of
the Justices. 109 N.H. 578. 258 A.2d 343 (1969).

Second, the public funds expended under
AS 14.40.776 constitute nothing less than a
subsidy of the education received by the
student at his or her private college, and
thus implicate fully the core concern of the
direct benefit provision. While the pro-
gram may be motivated, as '/as stated in
the preface to the statute as it was original-
ly passed, by the desire to "help retain
qualified students in Alaska,"”2 such a
laudable purpose cannot escape article VII’s
mandate that Alaska pursue its educational
objectives through public educational insti-
tutions.

Furthermore, the magnitude of benefits
bestowed under the tuition grant program
is quite substantial. For the last year in
which the tuition grants were paid, 1975-
76, Sheldon Jackson received approximately
six hundred thousand dollars from the pro-
gram. The grants were then $1,850 for
each eligible student,1* and for the 1976-77
school year the grants were to be $2,500."
According to Sheldon Jackson it has 3uf-

27. Comm, for Publ. Educ. v. Nyquist, 413 U.S.
756, 782 n. 38. 93 S.Ct, 2955, 2970 n. 38, 37
L.Ed.2d 948. 968 n. 38 (1973) (tuition reim-
bursement to parents of non-public school chil-
dren); Soan v. Lemon. 412 U.S. 825, 93 S.CL
2982. 37 LEd.2d 939 (1973) (tuition reimburse-
ment); Wolman v. Essex. 342 F.Supp. 399, 412
(S.D Ohio), afTd mem, 409 U.S. 808, 93 S.CL
61. 34 LEd.2d 69 (1972) ("[t]he reimbursement
grant aspects . . . are directed only to-
wards the parents of children who attend non-
public schools"). See also Meek v. Pittenger,
421 U.S. 349. 95 S.CL 1753, 44 LEd2d 217
(1975) (auxiliary services only provided to non-
public school students); Publ. Funds for Publ.
Schools of NJ. v. Marburger, 358 F.Supp. 29
(D.N.J.1973). afTd mem, 417 U.S. 961, 94 S.CL
3163. 41 LEd2d 1134 (1974) (private school
students reimbursed for textbooks while public
schoolers only loaned books); Members of
Jamestonn Schl. Comm v, Schmidt, 427
F.Supp. 1338, 1348 (D.R-L1977) (only private
school students bused out of district); Ameri-
cans United for Sep. of Ch. and State v. Benr
ton, 413 F.Supp. 955 (D.lowa 1976) (same).

28. Section 1 ch. 230 SLA 1970.
2*. Section 2 ch. 136 SLA 1975.

30. AS 14.40.776(a)(2).
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fered "a substantially diminished capacity"
to function as an educational institution as
a result of the termination of the tuition
grant program, as reflected in a reduction
of students, faculty, income and curriculum
offerings. Inupiat University claims a sim-
ilar impairment of function.

Finally, though the tuition grants are
nominally paid from the public treasury
directly to the student, the student here i3
merely a conduit for the transmission of
state funds to private colleges. Before the
state will deliver a check to the student, the
latter must certify under oath and under
penalty of perjury that he or she will pay it
over to the college. AS 14.40.786. Simply
interposing an intermediary “does not have
a cleansing effect and somehow cause the
funds to lose their identity as public funds.
While the ingenuity of man is apparently
limitless, the Court has held with unvarying

regularity that one may not do by {ndjigse:
i at is forbidden directly.” %

F.Supp. 399, 415 (S.D.Ohio),
od U.S. 808, 93 S.Ct 61, 34
L.Ed.2d 69 (1972).

Based on the foregoing we have no diffi-
culty in concluding that the tuition grant
program is in its effect a direct benefit to
private educational institutions and there-
fore violates article VII, section 1 of our
constitution.  Though Sheldon Jickson
points out that several courts have upheld
tuition grant programs irvolving colhg®
students,11 and that sud programs involving
colleges have more readily been found con-
stitutional than similar programs involving
elementary and secondary sc@oels='-the cit-
ed decisions rely on the é..“ree
of church control in the benefitted sectarian
colleges. Such reasoning obviously has no

31. Lendall v. Cook, 432 F.Supp. 971 (E-D.Ark.

1977); Americans United for Sep. of Ch. and

State v. Bubb, 379 F.Supp. 872 (D.Kan.1974)
(upheld with respect to most, but not all,
church-related school*); Americans United v.
Rogers, 538 S.wJd 711 (Mo.), cert denied, 429
U.S. 1029, 97 S.Ct. 653, 50 LEd.2d 632 (1976).

32. See Roemer v. Bd. of Publ. Works of Md,,
426 U.S. 736, 96 S.CL 2337, 49 L.EdJd 179
(1976) (non-categorical grants to colleges);
Hunt v. McNair, 413 U.S. 734. 93 S.CL 2868, 37
LEd.2d 923 (1973) (state leaseback arrange-
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application with respect to article VII’s di-
rect benefit prohibition, which bans aid to
all private educational institutions, includ-
ing those with no religious affiliation.

Sheldon Jackson also argues that the di-
rect benefit clause was not meant to apply
to colleges and universities, but only to
primary and secondary private educational
institutions. We see no basis for this con-
tention. Both the plain language of the
constitution and the minutes of the consti-
tutional debate™ indicate that all private
educational institutions were meant to be
included. The judgment is AFFIRMED.

M-K RIVERS and Alaska Pacific
Assurance Co., Appellanta,

V.
Robert SCHLEIFMAN, Appellee.
No. 3598.

Supreme Court of Alaska.

Aug. 31, 1979.

Appeal was taken from an order of the
Superior Court, Third Judicial District, Vic-
tor D. Carlson, J., reversing a decision of
the Workmen's Compensation Board and
finding that employee was entitled to com-
pensation. The Supreme Court, Connor, J.,
held that injuries sustained by employee
while traveling from a remote work site to

ment with Baptist college); Tilton v. Richard-
0N, 403 U.S. 672, 91 S.CL 2091, 29 L_Ed2d 790
(1971) (construction grants to colleges).

33. The convention delegates were Informed by
the chairperson of the authoring committee
that the committee intended the phrase "other
private educational Institutions” to Include
"any educational Institution that is not run by
the slate.” 2 Proceedings, Supra note 3 at
1511. See alsoid. at 1532.
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plan for the conservation and rebuilding of

the salmon resource.

In adopting Ordinance No. 3 abolishing

fish traps the people of Alaska were not
unaware that some economic adjustments
would be required. The pros and cons of

had been considered for many

the issue

years. All persons engaged in the salmon
industry had notice of the obvious trend.
The referendum of 194S, the overwhelming
adoption of Ordinance No. 3 in 1956 and
passage of the Alaska Statehood Act in 195S
clearly indicated the early arrival of the day
when the will of the people could be effect-
ed. Temporary inconveniences must be sub-
ordinated to a policy dedicated to preventing
exploitation to annihilation of one of the

greatest natural food resources known to

mankind, to equitable regulation of seasonal

benefit to the

harvests for the greatest

greatest number, while conserving and re-
building for posterity. The judgments be-

low are affirmed.

Howard A. MATTHEWS (substituted for
Oon M. Dafoe), Commissioner of Educa-
tion; Alaska Board of Education; Fair-
banks School District; Jack Gourley,
Transportation Officer for the Fairbanks
School District; and Edgar |. Baggen, In
his capacity as President of the Board of
Directors of the Fairbanks School Dis-

trict, Appellants,
V.

Judy Kay QUINTON, by next of friend, Law-

rence R. Quinton and Loyola I. Quinton,
on behalf of herself and all other children
similarly situated; Lawrence R. Quinton

and Loyola |. Quinton, on behalf of tnem-
solves and others similarly situated, Appel-
lees.

No. 48.

Supreme Court of Alaska.
April 3, 1961.

Rehearing Denied June 29, 1961.

Class action by rionpublic school pupil
to enjoin school authorities from refusing
to transport her on a public school bus.
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The District Court, [Territory] of Alaska,

Fourth Judicial Division, at Fairbanks,

Forbes, J., rendered summary

Vernon D.
judgment for plaintiffs, and the defendants
appealed. The Supreme Court, Arend, J.,
held that the statute authorizing such trans-
portation was not a valid exercise of the
police power and violated the constitutional
prohibition against direct benefits to non-
public schools.
Judgment reversed with directions.

Dimond, J,, dissented.

1. Schools and School Districts <S=159'i
Within statute providing transportation
to children who attend nonpublic schools in
certain cases, depending on child’s distance
from school, crucial distance is not distance
to nearest public school or some other non-
but distance to school child

A.C.L.A.Supp. 8§ 37-11-4

public school,
is attending.
to 37-11-6.

2. Schools and School Districts <1=3

Statute providing for free transporta-

tion of children to nonpublic schools vio-

lated Organic Act provision prohibiting

appropriation of public money for support
schools. A.C.L.A.Supp. 55

45 U.S.C.A. § 77.

of nonpublic

37-11-4 to 37-11-6;

3. Constitutional Law 0=23

A constitutional provision intended to

operate retroactively to validate antecedent
validates all

unconstitutional legislation

such legislation, without its re-enactment,
unless attempted validation would impair
obligation of contract or divest vested
rights, but constitutional provision must

make some reference, however slight or in-

ferential, to statute intended to be validated.

4. Statutes <£355

Constitutional provision continuing in

force all territorial laws did not validate

territorial statute which violated Organic.

Act. 48 U.S.C.A. 8§ 21 et sen.; A.C.L.A.

Supp. 88 37-11—1I-to 37-11-6.

5. Schools and School Districts <€=3

Furnishing transportation at public ex-

pense to nonpublic school pupils was a

direct benefit to school, within constitution-
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§§ 37-11—)
9, 8 0;

al prohibition. A.C.L.A.Supp.

to 37-11-4; Const, art. 7. § 1; art.

U.S.C.A.Const. Amends. I, 14.

6 Schools and School Districts C=3
Statute providing; tor free public trans-

portation of pupils to nonpublic schools was

not a valid exercise of police power. A.C.

L.A.Supp. 88 37-11-4 to 37-11-6.

7. Constitutional Law 0=61
The police power may not be exercised
in contravention of plain and unambiguous

constitutional inhibitions.

Ralph E. Moody, Attv. Gen., and Nor-
man L. Schwaib, Asst. Any. Gen., for ap-
pellants.

Edward A. Merdes, McNealy, Merdes &

Camatot, Fairbanks, for appellees.

Before NESBETT, C. L, and DIMOND

and AREND, JJ.

AREND, Justice.

This is a class action by a school child,

Judy Kay Quinton, who, with her parents,

sought to enjoin the defendant school au-

thorities from refusing to transport her on

a public school bus to the nonpublic school

which she was attending. From a summary

judgment in favor of Judy and all children

of the plaintiff class similarly situated, the

defendants have appealed.1

With some modifications we shall adopt

the statement of facts from a written

opinion rendered by the lower court at the

time of filing the summary judgment.

The amended complaint in this case was

filed on February 21, 1959. At that time

the plaintiff Judy was eleven years of age

rnd attending the fourth grade in Immacu-

I. This judgment permanently enjoined the
defendant Commissioner of Education
and the Alaska Board of Education from
(1) withholding school bns transporta-
tion to the plaintiff class on the basis of
their proximity to a public school which
they do cot atcend: (2) applying any
other distance test than that of the dis-
tance from place of residence to the
school of actual attendance for the pur-

late Conception Elementary School, a non-

puolic school in Fairbanks and within the

Fairbanks School District which is an

incorporated independent school district.

Under the laws of Alaska all children be-

tween seven and sixteen years of age, or
until they have comoleted the eighth grade,

are required to attend school. Attendance

may be at either a public or private school

and it is not compulsory if the child resides
more than two miles fror.i a school, unless
transportation is furnished.2 The law also

empowers the defendant Alaska Board of

Education, among other hings, to require

school districts to enter in’o contracts with

the Board for the operation, or sub-con-

tracting of the operation, of transportation

systems for pupils to and fiom the schools

within their respective service areas.3 Act-

ing for the Board of Education, the Com-

missioner of Education entered into a con-

tract with the Fairbanks School District for

the transportation of pupils residing more

than one and one-half miles from the

school they were required to attend.

Judy resided more than one and one-halt

miles from Immaculate Conception School,

but there was a public elementary school,
with classes up through the sixth grade, less
than one and one-half miles from her home.

The Fairbanks School District operated a

school bus which went by Judy's home ar.d

transported children to the public junior

and senior high schools in Fairbanks. As

this bus went near by Immaculate Concep-

tion School, Judy used it for transportation

to her school until January 28. 1959, when

defendant Jack Gourley, transportation offi-

cer for the Fairbanks School District,
issued a directi’ a that resulted in this law
suit. Under the directive, effective im-

mediately, all public school buses were to

pose of determining rights to school bus
transportation; and (3) refusing to stop
and dscharge children attending nonpub-
lic schools at a point along the route
nearest to such schools.

2. Section 37-7-1, ACLA 1049.

3. Section 37-2-6. ACLA 1949. as amended.
SLA 1957. Ch. 51 (3 37-2-6. ACLA
Cum.Supp.1057).
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discontinue picking up elementary school

children living closer than one and one-half
miles from a public school and were not to

discharge passengers at nonpublic schools

en route but were to do such d.scharging
arrival at a public elementary

only upon

school.

As in the lower court, the controversy

here turns upon the effect and constitution-
ality of an Alaska statute passed by the
Territorial legislature in 1955 which relates
to the free transportation of children at-
tending nonpublic schools in Alaska. SLA

1955, Ch. 39 (88 37-11-4 to 37-6, ACLA

Cum.Supp.1957). The statute in question
is set out in the margin and will be referred
to hereinafter as Chapter 39.4 One reading
the statute must bear in mind that, at the
time of its enactment, Alaska was still a
Territory and had for its constitution the
Organic Act of Alaska.5 Section 9 of this
Act prohibited the appropriation of public
funds for nonpublic school purposes in the
following language:

“* * * nor shall any public money
be appropriated by the Territory or

any municipal corporation therein for

the support or benefit of any sectarian,

denominational or private school, or

any school not under the exclusive con-

trol of the government; * * * and

4. Chapter 39, SLA 1035 "Section 1.
The Legislature recognizes these facts:
"(a) Attendance nt schools for all
children between the ng.-« of seven and
sixteen years is compu'sor.v. except in
those cases where a child, residing more

than two miles from his school, is not
furnished with transportation.
"(b) The health of all children is en-

dangered by requiring them to walk long
distances to school in inclement weath-
er; and their safety, also, is endangered
in requiring them to so walk to their

schools along highways that have no
sidewalks.
"Therefore, in order to protect the

health and safety of all school children
in Alaska, and to achieve the objectives
of the compulsory education laws of
Alaska, this statute is enacted.

"Section 2. In those places in Alaska
where transportation is provided under
Section 37-2-S ACLA 1949 for children
attending public schools, transportation
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all laws passed, or attempted to be
passed, by such legislature in said Ter-
ritory inconsistent with the provisions
of this section * * * shall be null

and void.” 6

The trial court in its opinion seriously
questioned the validity of Chapter 39 in the
light of the provision of Section 9 of the
Organic Act just quoted, but concluded that
such force and

provision yielded to the

language of the Alaska state constitution

subsequently ratified and adopted. We
shall have more to say about the pertinent
provisions of the constitution further along

in this opinion.

[1] The appellants take the position
that Chapter 39 does not violate the provi-
sions of the Organic Act if it is given the
interpretation to which they claim it is en-
titled. They argue that Chapter 39, with

respect to the transportation of nonpublic

school <children by public school buses,
merely states and means that, if such
children live more than a prescribed dis-

tance from a public school which they could

attend then they are entitled to ride the

public school bus to the nonpublic school

which they are actually attending, the other

requirements of the statute as to "com-

parable distances” and “same routes” hav-

shnll likewise be provided for children
who, in compliance with the compulsory
education laws of Alaska, attend non-
public schools which are administered in
compliance with Sections 37-11-1, 37-
11-2 and 37-11-3 ACLA 1949. where
such children, in order to reach such
non-public schools, must trnvel distances
compnrable with, and over routes the
same as. the distances and routes over
which the children attending public
schools are transported.

"Section 3. This Act shall be admin-
istered by the Commissioner of Educa-
tion under the direction and supervision
of the Territorial Board of Education,
and the total cost of all such trnns-
porntion shall be paid from funds appro-
priated for that purpose by the Legis-
lature."”

5. 37 Stat. 512, 43 U.S.C.A. § 21 et seq.

6. 37 Stat. 514. 43 U.S.C.A. § 77.
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ing been met" In other words, the appel-

lants are asking us to construe the words

"his school" :n Section Kai of the statute

to mean "a public school.” On tins issue

the lower court ruled that in order for

Chapter 39 to make sense, the crucial dis-

tance is not the distance to the nearest

public school or the distance to some other
nonpublic school but the distance which the

child must travel in order to reach the non-

public school which he is attending. With
that ruling we are in accord.
Having thus ruled on the construction

to be given to Chapter 39, we need to deter-
mine next whether it was a valid enactment

under the restrictive provisions of Section

9 of the Organic Act. The question of

whether statutes providing for the transpor-

tation of children to nonpublic schools at

public expense are in contravention of a

constitutional prohibition against the appro-

priation of public funds or public school

funds for the support or benefit of sectari-

an or private tnonpublic) schoois has been

before the courts of the land on a number

of occasions. One line of authority holds

that such statutes are violative of the con-

stitutional provision mentioned.8 The rea-

soning employed in support of this position

is perhaps best stated in the New York

case of Judd v. Board of Education 9 where-
in the court said:

wx * * Free transportation of

pupils induces attendance at the school.

The purpose of the transportation is to

promote the interests of the private

school or religious or sectarian institu-

7. See note 4 supra.

8. State er rel. Van Straten v. Milquet,
1923. I1SO Wis. 109, 192 N.W. 392: State

ex rel. Traub v. Brown, 1934, 6 W.W,
Harr. 181. 36 Del. 181. 172 A. 835. writ
of error dismissed 193S, 9 W .W .Harr.
1ST. 39 Del. 187. 197 A. 47S: Judd wv.

Board of Education, 193S. 27S N.Y. 207,
15 N.E.2d 576. 118 A.L.R. 7S9. renrgu-
ment denied 1938, 27S N.Y. 712. 17 N.E,
2d 134: Gurney r. Ferguson. 1941. 190
Okl. 254. 122 P.2d 1002: Slierrard r.
Jefferson Cluuty Board of Education.
1942. 294 Ky. 469. 171 S.wW.2d 963:
Mitchell v. Consol. School Dist. No. 201,
1943, 17 Wash.2d 01, 135 P.2d 79, 140

which holds that a statute such as Chapter

39

scC

stitutional

public funds for the benefit of a nonpublic

tion that controls and directs it. ‘It

helps build up, strengthen and make

successful the schools as organiza-

tions." State ex rel. Traub v. Brown

* *

Without pupils there could be

no school. It is illogical to say that

the furnishing of transportation is not
an aid to the institution while the em-
ployment of teachers and furnishing of
and other fa-

books, accommodations

cilities are such an aid. * * * 7~

Then there is another
is for

hool

school.10 The rationale of the two courts
which support this latter view is set forth
by the District Court of Appeals for the

Fourth District of California

Baker,11 as

10

11.

follows:

"The general line of reasoning run-

ning through those cases which uphold

the right of the school district to pro-

vide free transportation for [nonpub-

lic] school children finds its starting

point in the undoubted police power of

the state to promote the public wel-

fare by aiding in practical ways the

education of the young. It is general-

ly held that the direct benefit conferred

is to the children with only an inciden-

tal and immaterial benefit to the private

schools; that this indirect benefit is not

an appropriation of public money for

private purposes and does not violate

A.L.R. 612: Visser v. Nooksack Valley
School Dist. No. 506. 1949, 33 Wnsh.2d
099. 207 P.2d 198; McVev v. Hawkins,
1933. 304 Mo. 44. 255 S.W.2d 927.

1938. 278 N T. 200. 15 N.E.2d 57G, 582,
118 A.L.R. 739,

. Board of Education of Baltimore Coun-
ty v. Wheat. 193S, 174 Md. 314. 199 A.
623: Adnms v. County Commissioners of
St. Mary’s County. 1942. 180 Md. 550. 26
A.2d 377; Bowker v. Baker, 1946, 73
Cal.App.2d 653. 167 P.2d 256.

1946, 73 Cal.App.2d G53. 167 P.2d 256,
260.

935

line of authority
the benefit of the pupils of the

and that it does not contravene con-

provisions prohibiting the use of

in Bowker v.
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any constitutional provision against giv-

ing State aid to denominational

schools.”

Since the question raised here is one of

first impression in Alaska, we have also

read and ca: “:ully considered the decisions

of the courts of Connecticut, Kentucky,

Massachusetts and New Jersey, which, at

first blush, might seem to follow the Mary-

land and California rule. W e find, how-

ever, that those courts did not squarely

face the issue before us here.

In Snyder v. Town of Newtown, 1960,

147 Conn. 374, 161 A.2d 770, appeal dis-

missed 81 S.Ct. 692, 5 L.Ed.2d 688, it was

held that school funds could be used only

for the support of public or common
schools. It was also held that a Connecticut
statute permitting municipalities, to vote
whether they should pay from their gen-

eral iunds for the transportation of children
to nonpublic schools did not violate a con-

C.G.S.A.Const. art. 7,

stitutional provision,

§ 1, that " * * * no person shall by law

be compelled to ioin or support * *o*
any congregation, church or religious asso-
ciation." 12

In Sherrard v. Jefferson County Board of
Education,13 the Kentucky Court of Appeals
had held that public school funds could not

be used for the transportation or children

attending orivate schools. Three years
later, in Nichols v. Henry, 1945, 301 Kv.
434, 191 S.wW.2d 930, 168 A.L.R. 1385, the

same court, though reaffirming its decision

in the Sherrard case, held that the individu-

al counties could pay for such transporta-

tion out of their general funds, but not out

of any funds or taxes raised or levied

for educational purposes.

Court of Massa-

The Supreme Judicial

chusetts in Quinn v. School Committee of

12. 161 A.2d at page 775 note 2.
13. 1942, 294 Ky. 460. 171 S.\V.2d 963.

14. 1945. 133 X.J.L. 350. 44 A.2d 333, re-
versing a judgment of the New Jersey
Supreme Court in favor of the taxpayer,

Everson, who had challenged the right
of the Board to reimburse parents of
parochial school children for bus fg.res
paid in connection with school trans-
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Plymouth, 1955, 332 Mass. 410, 125 N .E.2d
410 held that mandamus would lie to compel

a town school committee to provide trans-

portation for pupils attending private ele-
mentary schools to the same extent that the
committee provided transportation for pub-

lic elementary school pupils. The court

avoided the constitutional question by hold-
ing that, since no personal or property rights
of the committee were involved, that body
could not question the constitutionality of

the statute which provided for such trans-

portation.
The New Jersey Court of Errors and
Appeals, in Everson v. Board of Education

of Ewing Tp.,14 on the rule of presump-

tion sustained the constitutionality of state
legislation which authorized the local school

districts to make rules and contracts for

the transportation of children to and from
school and also held valid the resolution un-

der which the appellee, a township board

of education, authorized reimbursement to

parents of money expended by them for

transportation of their children to Catholic

parochial schools. Since it was not shown,

one way or the other, that any of the

funds involved came from [133 N.J.L. 350,

44 A.2d 336] "the fund for the support of

free schools” the court presumed that the
payment was made out of money constitu-

tionally available for that purpose. It is

obvious that the court would have decided

otherwise showing had been made

if any
that the funds had been mingled as argued
by the dissenting opinion.15 Be that as it

may, New Jersey amended its constitution

two years later to permit such transporta-

tion.16

The Everson case eventually reached the

Supreme Court of the United States,11

which by an unpersuasive five to four dcci-

portation. The latter case is reported
ns Everson v. Board of Education of
Ewing Tp., 1944, 132 N.J.L. 93, 39 A2d
75.

15. 44 A—J at pages 346-341.
16. See note 45 infra.

17. Everson v. Board of Education. 194<.
330 U.S. 1. 67 S.Ct. 504, 91 L.EJ. 711,
168 A.L.R. 1392.
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sion upheld the New Jersey statute men-

tioned above. The majority of the Court

accepted the finding of the New Jersey

Court of Errors and Appeals as being "that

neither the [New Jersey] statute nor the
resolution [of the school board] passed
pursuant to it was in conflict with the

State constitution or the provisions of the
Federal Constitution in issue.” 18 Actually,
as we view it, the New Jersey court held
that only general state funds and general
funds of the school districts could be con-
stitutionally used to pay the costs of trans-
"the

portation to nonpublic schools. But

fund for the support of free schools” could

not be so wused. Historically such special
school funds were set aside and used en-
tirely for the support of the free schools.

The early state constitutions were worded

with the thought in mind that the only

money available to the schools would come
from that fund and would be limited to the
support of public free schools. The income
from such funds has been found inadequate

to supply the money needed for schools in

this modern age however, and so recourse

is also had to the general funds.19 The New
Jersey court concluded that the state con-
stitution did not prohibit the use of "gen-
eral funds” to pay for transportation to non-

public schools. The Alaska Organic Act

made no such distinction between general

funds" and "funds for the support of free

schools.” Its proscription was against the

appropriation of "any public money."20

In the final analysis, the Supreme Court
in the Everson case did nothing more than

accept the state court’s interpretation of

18. 1l., 330 U.S.
page 505, 91 LEI at
A.L.R. at page 139S.

19. Everson v. Board of Educnrion of
Ewing Tp.. 1945. 133 N.J.L. 350. 44
A.2d 333, 330: see also Visser v. Nook-
snck Valley School Dist. No. 506. 3949,
33 WnshAd 099. 207 P.2d 19S. 202.

20. The same holds true under the pro-
visions of article VII, section 1. and arti-
cle 1X. section 6 of the Alaska state
constitution.

at page 4, 67 S.Ct. at
page 717, ICS

21. The majority opinion was written by
Justice B'ark, with Chief Justice Vin-
302 P 2d—59>.i

the New Jersey constitution and then hold
that the use of the state's general fund to
pay for the transportation in question was
not a violation of the First and Fourteenth
constitution.21

Amendments of the federal

[2] Having carefully

ter 39 and that provision of Section 9 of
the Alaska Organic Act which proscribed
the appropriation of public funds for the
support or benefit of any sectarian, de-
nominational or private school, and having
weighed the decisions from other jurisdic-

tions for and against the right of a state

to provide for the free transportation of
children to nonpublic schools, and being
mindful of the due regard which should

be had for a judicial determination of the
United States Supreme Court on a related
39 violated

matter, we hold that Chapter

the plain provisions of the Organic Act
above mentioned.

In its public schools Alaska has long
provided for the secular education of all

children, but it does not prevent any child
from obtaining secular or both secular and
sectarian education in nonpublic schools,
provided only that these schools meet the
secular standards prescribed.22 If those
standards are met, the parent or guardian

has a constitutional right to send the child

to a nonpublic school.23 The exercise of
this right by the individual is not incon-
sistent with our determination that the

legislature of the Territory of Alaska un-

der the provisions of Section 9 of the

Organic Act had no authority to pass a

statute which required the use of public

son and Justices
Douglas concurring.

Rutledge, Frankfurter
sented.

Murphy, Reed and
Justices Jackson.
and Burton dis-

22. These standards are set forth in sec-
tions 37-11-1 to 37-11-3. ACLA 1949
and pertam to teachers’ certificates,
final eighth grade examinations and
diplomas, and attendance and annual re-
ports.

23. Pierce v. Society of Sisters. 1923, 268
U.S. 510, 45 S.Ct. 571, 09 L.Ed. 1070.
39 A.L.R. 4GS.

examined Chap-
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funds to pay for the transportation of chil-

dren to a nonpublic school; because such
use of the public funds, we hold, consti-
tutes a benefit to the nonpublic school.
Nor is such legislation a valid exercise

of the police power, as we shall later point

out.

At this point the appellees, Judy Quin-
ton and her parents, interpose the argu-
ment that, even if Chapter 39 violated the

provisions of the Organic Act here under

consideration, no court ever passed upon

the question of its constitutionality during

Alaska's territorial status. Hence, the

statute was in full force and effect when
the Alaska state constitution became oper-
rati-

ative on January 3, 1959,54 and was

fied and confirmed by article XV, section 1
of the constitution which provides:

"A'l laws in force in the Territory

of Alaska on the effective date of this

constitution and consistent therewith
shall continue in full force until they
expire by their own limitation, are

amended, or repealed."” 43

VVe cannot accept the argument as a

sound one. The dictionary26 gives the

word “valid" as one of the definitions of

tiie phrase “in force." Professor W il-

loughby in his work on constitutional law

stated some thirty years ago that the

validity of a statute is to be tested by the

constitutional powers of a legislature at the

time of its enactment and, if so tested, it

is beyond the legislative power, it will not

be rendered valid by a constitutional

amendment, except by subsequent re-enact-
mentr7

W e consider the finding of the Wash-

court on a similar

State supreme

ington

question in State v. Ellis, 1900, 22 Wash.

24. The present action wno not commenced
until January 30. 1959, twenty-seven
days after the effective date of the state
constitution.

26. This argument mar have stemmed from
the opinion of the lower court in which
it was stated that “the efficacy of this
clause of the Organic Act obviously yield-
ed to the force and language of the
Alaska Constitution from and after Jan-
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129. 60 P. 136, to be applicable here. In

1S54 the legislature of the Territory of

Washington passed a law providing that a

defendant in a criminal case and the prose-

cuting attorney, with the assent of the

court, might submit the trial to the court

except in capital cases. Ellis was charged

\ ith robbery and stipulated that he should

be tried by eleven jurors. The jury found

him guilty and Ellis moved to set aside

the verdict as void and for a new trial.

The lower court granted the motion for the
reason that Ellis could not waive the con-
stitutional right to a trial by twelve jurors.

The state appealed from the motion, con-

tending that inasmuch as the law was upon
the statute books at the time of the adop-

tion of the Washington state constitution

(1SS9), and section 2 of article 27 of the

constitution provided that the laws which

were then in force in the Territory of

Washington and not repugnant to the con-

stitution should remain in full force until
they expired by their own Ilimitation or
were repealed by the legislature, this law
became incorporated into the laws of the
state and ha” to be considered as valid
existing constitutional law until declared
to be unconstitutional by competent judi-

cial authority. To this claim of the state,

the appellate court replied:

"But we hardly think this rule of

construction is sound. Section 2 of

be construed as

article 27 could not
re-enacting a statute, as all the force
it had was to continue in force all
valid laws which were then in exist-
ence." 28

[3.4] W e recognize the legal principle

that a constitutional provision, which from
the language used shows expressly or by

uary 3, 1959, in particular Article VII,
Section 1 thereof."

26. Webster. New International Diction-
ary, Unabridged (2d ed. 1960).
27. 1 Willoughby. Constitutional Law of

the United States § 7, at 11 (2d ed.

1929).
28. GO P. at page 137.
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necessary* implication that it v-as intended to

operate retrospectively to validate antece-

dent wunconstitutional legislation, renders

valid all such legislation to which the consti-

tutional provision relates, without re-enact-

ment by the legislature, unless such attempt-

ed validation would impair the obligations

of a contract or divest vested rights.28 The
cases we have examined, bearing on the sub-
ject, require that the validating constitution-

al provision must make some reference,

however slight or inferential, to the statute

intended to be validated.30 Tested by

the principles just stated, section 1 of arti-

cle XV of the Alaska constitution, in our

opinion, does not show by the language

used, either directly or by necessary impli-

cation, that it was intended to operate

retrospectively so as to validate Chapter

39. It follows, therefore, that Chapter 39

remains as void today as it was on the

day of its enactment.

We next address ourselves to the ques-

tion of whether under section | of article

V Il and section 6 of article 11X of the

state constitution, Chapter 39 may now be

validated through its re-enactment by the

state legislature. W e believe not.

Section 6 of article IX of our constitu-

tion specifically declares that
"N o tax shall be levied, or appropri-
ation of public money made, or pub-

lic property transferred, nor shall the

public credit be wused, except for a

public purpose.”

This is a general measure and expresses

a very definite policy. It needs to be con-

sidered, however, in relation to section 1

of article VII which provides that

"The legislature shall by general
law establish and maintain a system
of public schools open to all children

of the State and may provide for oth-

29. Annotation. 1947, 171 A.L.R. 1072-
1079, io which the rale is stated and
many cases in relation thereto arc cited

and discussed.

McClelland v. Roberts.
1S9C, 148 N.Y. 360. 42 N.E. 10S2. 31
L.R.A. 399: FonteDot v. Young, 1911,
128 La. 20, 54 So. 403; Peck y. Tug-

30. People ei rel.

er public educational institutions.

Schoc-Is * =« * so established shall

be free from sectarian control. N o

money shall be paid from public tunds

for the direct benefit of any religious
or other private educational institu-
tion."

Appellees concede that there is conflict

in the judicial philosophies relative to stat-
utes of such kind as Chapter 39 but main-
tain that the view favoring their constitu-

tionality is the more persuasive, reflects the

current judicial trend and is called for by

the decision of the United States Supreme

Court in the Everson case. W e disagree

except as to the statement that there is a

conflict in the judicial philosophies.

The key words in section 6 of article IX

and section 1 of article VII of the Alaska

constitution, insofar as this case is con-

cerned, are "for a public purpose"” and
“direct benefit." Appellees contend that
Chapter 39 serves a very valuable public
purpose by encouraging compliance with

the state’s compulsory education law and

contributes to the health and welfare by

eliminating the hazards of highway and

climatic conditions in Alaska for nonpub-

lic school children. It is their further

contention that Chapter 39 is designed to

aid the parents and their children. In
this connection they cite the cases from
other jurisdictions which hold that the
transportation of school children to ron-

pubiic schools is for the benefit of the chil-

dren and confers no direct benefit upon

the schools concerned.

It is true that the legislature in enact-

ing Chapter 39 recognized the following

facts as stated in the statute itself:

"(a) Attendance at schools for all
children between the ages of seven
well. 1941. 199 La. 125. 5 So0.2d 524:
Lee r. .Superior Court. 1923. 191 Cal.
46. 214 P. 9'8: Boyd v. Olcoct. 1921.
102 Or. 327. 202 P. 431. 443: Northern

Wasco Counry People's Utility District v.
Wasco County. 1950. 210 Or. 1. 305 P.

2d 766. 771: Porto Rico Brokerage Co.
r. United States. 1934, 71 F.2d 469, 23
CCPA 238.
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and sixteen years is compulsory, ex-
cept in those cases where a child, re-
siding- more than two miles from his
trans-

school, is not furnished with

portation.
“(h) The
endangered by

health of all children is

requiring them to walk

long distances to school in inclement
weather; and their safety, also, is
endangered in requiring them to so

walk to their schools along highways

that have no sidewalks.

“Therefore, in order to protect the

health and safety of all school chil-

dren in Alaska, and to achieve the

objectives of the compulsory education

laws of Alaska, this statute is enact-

ed."”

Lut this intent of the legislature to pro-

tecc the health and safety of ali school

children in Alaska was not carried out in

the statute enacted. The only nonpublic

school children entitled to free transporta-

tion under Chapter 39 are those who must

travel comparable distances and the same
routes over which the children attending
public schools are transported. In other
words, nonpublic school children who are

fortunate enough to be living along a pub-

lic school bus route are given transporta-

tion. AIll other nonpublic school children

living within the two mile compulsory at-

tendance limit and more than one and

one-half miles from their school are left

to fend for themselves.

It cannot be truthfully said that the

severe winter weather and the highways

without sidewalks around Fairbanks are

less hazardous to the health, welfare and

safety of the nonpublic school child who

does not live along a school bus route and

therefore has to walk to school than to

31. The "child beDefit theory" seems to
have been first advanced in support of a
Louisiana statute providing for the ap-
propriation of public funds for the pur-
chase of school books for nonpublic
school children. In Borden v. Louisiana
State Board of Education. 1029. 16S La.
1005, 123 So. 655. 663. 67 A.L.R. 11S3.
the Louisiana supreme court held that
such appropriation was for the benefit
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the health, welfare and safety of his class-

mate who rides because his home is along

the route. Nor can anyone say that the
public school first grader, who lives 1.49
miles from his school and has to walk,
will feel the cold less than, and not have

to face the same traffic risks as, an older

sixth grader of the nonpublic school who

gets to ride on the public school bus be-

cause he lives along the bus route and at a

distance of 1.51 miles from the nonpublic

school of his choice.

Neither the inclement weather nor high-
way traific hazards were used as a justifi-

cation for the first law passed in Alaska

to provide transportation for school chil-

dren. W e refer to section 83 of chapter

97 of the Laws of Alaska, 1929, which

simply stated that school boards were au-

thorized to contract for the transportation

of pupils "who reside a distance of more

than two (2) miles from the school they

are required to attend, or where such trans-

portation is necessary to afford children-

an opportunity to attend school.” Dis-

tance from school seems to have been the

motivating force for legislation at that

time.

By what has just been said we do not

mean to imply that the legislature has no

authority to provide by legislation for the

health and safety of all school children in

Alaska. Nor do we mean to decide that
Chapter 39 is discriminatory in its nature.
All we are saying at this time is that Chap-
intent ex-

ter 39 does not effectuate the

pressed therein by the legislature.

[5] Turning now to the argument that

the transportation of school children to-

nonpublic schools on public school buses is

of direct benefit only to the child,31 we

of the children and the resulting bene-
fit of the atate. Three of seven mem-
bers of the court took the view that
the statute was unconstitutional, stating
that "the maintenance of private or sec-
tarian schools, however valuable may be
the work which they perform, is not a
public purpose so as to justify the ex-
penditure of the public money in their
support.”
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say again that, in our opinion, the fur-

nishing of such transportation at public

expense constitutes a direct benefit to the

This the view expressed by

Okla-

school. was

the courts of Delaware, New York,

homa, Washington, and Kentucky,32 and

it was also the view favored by the dis-

senting jurists in Maryland,33 Louisiana

(in a textbook case),31 and New Jersey,33

where the state courts have adopted the

child benefit theory, and by the four dis-

senting Justices of the United States Su-

preme Court in Everson v. Board of Edu-

cation.36 Said Mr. Justice Futledge in the

Everson case:

"Finally, transportation, where it is
needed, is as essential to education as
any other element. Its cost is as
much a part of the total expense, ex-

cept at times in amount, as the cost

of textbooks, of school iunches, of

athletic equipment, of writing and oth-

er materials; indeed of all other ite.ns

composing the total burden. Now as

always the core of the educational

process is the teacher-pupil relation-

ship. Without this the richest equip-
ment and facilities would go for
naught. See Judd v. Board of Educa-
tion, 278 N.Y. 2CO, 212, 15 N .E.2d
576, 118 A.L.R. 789. p.n the prover-
bial M ark TFvopki'™ onception no
longer Su. country's re-
quirements. \ juildings, with-
out equipment, without library, text-

books and other materials, and with-

out transportation to bring teacher

and pupil together in such an effective

teaching environment, there can be

not even the skeleton of what our

times require. Hardly can it be main-

32. The cases in which the states listed
in the text rejected the child benefit the-
ory are cited in note 8 supra.

Board of
County v. Wheat.
199 A. C2S. 633-042.

Education of Baltimore
1938, 174 Md. 314,

33.

Borden v. Louisiana State Board of
Education. 1938. 16S T-a. 1005, 123 So.
655, 662-664. 67 A.L.K. 1183.

Board of

34.

35. Everson v. Education of

36.

37.

tained that transportation is the least

essential of these items, or that it does

not in fact aid, encourage, sustain and

support, just as they do, the very

process which is its purpose to accom-

plish. No less essential is it, or the
payment of its cost, than the very
teaching in the classroom or payment
of the teacher's sustenance. Many
types of equipment, now considered
essential, better could be done with-
out.

"For me, therefore, the feat is im-

possible to select so indispensable an

item from the composite of total costs,

and characterize it as not aiding, con-

tributing to, promoting or sustaining

the propagation of beliefs which it is

the very end of all to bring about.

Unless this can be maintained, and the

Court does not maintain it. the aid

thus given is outlawed. Payment of

transportation is no more, nor is it

any the less essential to education,
whether religious or secular, than pay-
ment for tuitions, for teachers’ sala-

ries, for buildings, equipment and nec-

essary materials. Nor is it any the

less directly related, in a school giving

religious instruction, to the primary

religious objective all those essential

items of cost are intended to achieve.

N o rational line can be drawn between

payment for such larger, but noi more

necessary, items and payment for

transportation. The only line that can

be so drawn is one between more dol-

lars and less. Certainly in this realm

be no valid constitu-
s

such a line can

tional measure. * * 37

Ewing Tp.. 1945, 133 N.J.L. 350. 44 A.2d
333, 338-343.

Everson v. Board of Education, 1947,
330 U.S. 1. 47-19. 67 S.Ct. 504, 527, 91
L.Ed. 711, 740.

Judge Case of the New Jersey Court
of Errors and Appeals, who wrote the
dissenting opinion in the Everson case
when it was being considered in the state
court, pointed out that among the weak-
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About two years afte. the United States

Supreme Court had handed down its opin-
ion in the Everson case,38 the supreme
court of the sta: - of Washington decided

in Visser v. Nooksack Valley School Dis-

trict N'o. 506,39 that the payment of trans-

portation to parochial schools violated the

state constitution. The court did not feel

itself bound by the decision in the Everson

case and in that respect stated:

"Our own state constitution pro-

vides that no public money or property

shall be used in support of institutions

wherein the tenets of a particular re-

ligion are taught. Although the deci-

cisions of the United States supreme

court are entitled to the highest con-

sideration as they bear on related

questions before this court, we must,

in light of the clear provisions of our

state constitution and our decisions

thereunder, respectfully disagree with

those poitions of the Everson majority
opinion which might be construed, in

the abstract, as stating that transpor-

tation, furnished at public expense, to

children attending religious schools, is

not in support of such schools. While

the degree of support necessary to

constitute an establishment of religion

under the First Amendment to the

Federal constitution is foreclosea from

nesses in tlie "cliild benefit” argument, as
a means of avoiding constitutional limita-
tions, “are its vagueness and tlie impos-
sibility of satisfactorily distinguishing
one item of expenses from another in
the long process of child education.”
[133 N.J.U 350, 44 A.2d 339] He con-
tinued:

"We quickly perceive that it [the "child
benefit* argument] applies not merely to
transportation costs but to the poten-
tial costs of the many and varied items
entering into modern education. There is
no logical stopping point. Related items,
already in tlie public school system, in ad-
dition to the vast field having to do with
the actual imparting of knowledge, are
the installation and maintenance of cafe-
terias, the preservation and promotion of
the health of pupils, the employment of
medical inspectors and nurses, the keep-
ing of records of development and
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consideration by reason of the deci-

sion in the Everson case, supra, we
are constrained to hold that the
Washington constitution although

based upon the same precepts, is a

clear denial of the rights herein as-

serted by appellants.”

The most recent appellate court case,

which we have found, that strikes down

transportation of nonpublic school chil-

dren on public school buses is that of Mc-

Vey v. Hawkins, 1953, 364 Mo. 44, 258 S.W .

2d 927, Here the Missouri supreme court,
sitting en banc, delivered a per curiam
opinion that transportation of parochial

school pupils on public school buses was an

expenditure of public school funds for

other purposes than the support and main-
tenance of free public schools as directed
by the constitutional and statutory provi-

sions of the state, notwithstanding the

claim that the buses furnishing such trans-

portation did net travel any greater dis-
tance or by any different route or make
any special stops and that, consequently,

no additional expense or outlay of any

kind was incurred by the furnishirg of

such transportation. Without mentioning

the Everson case, the court expressly re-

jected the "child-benefit theory."”

In spite of appellees’ contention that

the Everson case is controlling in the case

and the supervision of athletic
activities and bodily exercise. | am un-
able to distinguish between the logic
of using public funds for one as against
another of the several parts of the sys-
tem pursued by the public schools toward
‘the advancement of education, the pro-

growth,

motion of literacy and the health and
safety’ of the pupils. Every step in the
educational process is. presumably, for

the benefit of the child and, therefore,
theoretically for the benefit of the state.
Consequently, if the argument ia sound,
it is within the discretion of the legisla-
ture. free of constitutional restraint, to
provide for practically the entire cost
of education in private and parochial os
well as in public schools.”

38. Page 936, supra.

39. 1949, 33 Waah.2d 699, 207 P-2d 193,
204.
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at bar and contrary to the opinion of the

District Court for the District of Alaska

felt itself bound by the holding

case.40 we propose to fol-

that it

in the Everson

low the reasoning of the Courts of Wash-

ington, Missouri, Delaware, Wisconsin and

Oklahoma and hold that transportation of
school children to nonpublic schools at pub-

lic expense would be in contravention of

our state constitution.

There remains for consideration the

claim of the appellees that the minutes of

the Alaska constitutional convention make

it unmistakably clear that, in refusing to

add the term "indirect” as an amendment

to article V1l, section 1, of the constitu-

tion, the delegates explicitly intended to

continue and not to eliminate bus trans-

portation for nonpublic school children.

The minutes of the convention4l do re-

veal that the Committee on Health, Edu-

cation and Welfare Provisions in drafting

the last sentence of article VII, section 1,

which provides that "No money shall be

paid from public funds for the direct bene-

fit of any religious or other private edu-

cational institution,” considered the words

"direct" and "indirect” and felt that the

40. The Honorable Vernon D. Forbes who
wrote the opinion below, upon which the
judgment was based, frankly admitted
that if he had not felt himself bound by
tlie holding in the Everson case, he would
have adopted the reasoning and decision
of the dissenting Justices and ruled oth-
erwise. It was his feeling that the wall
of separation between church and state
in this country had been weakened by
Everson.

All references in this opinion to the
minutes nud proceedings of the Alnska
constitutional convention are to the Rec-
ord! of Alaska Constitutional Conven-
tion. now in the custody of the Secre-
tary of State. Juneau, Alaska.

41.

42. Roland Armstrong, a member of the
Committee on Health. Education and
W elfare Provisions, spoke for the Com-
mittee and explained to the convention
the: reasons for the Committee’s action
in using the word "direct" as follows:

. * * « TlItis section gives the edu-
cation or other departments the right to
seek out the children, independent of
their religious affiliations. to help them

A.n*t Rep 34B-363 P 20— 14

words "or indirect" after the word

"direct” should not be used tor the

reason that "they would reach out to in-

finity practically” and shut out the chil-

dren in private schools from such free

care as was being given by the state wel-

fare department to all children 45

Several delegates to the constitutional

convention in the floor debate on the issue

of whether section 1 of article V1l should

be amended to include the words "or in-

direct,” mentioned transportation but only

one of them, Mr. Buckalew, expressed .an

opinion in the matter, stating

"M r. President, | don’t think the

question has been answered yet by

any of the persons who have spoken

on this subject. If the word ‘indi-

rect’ is in there, it is going to elim-

inate almost any kind of aid. It will,

for example, eliminate the free iunch,

eliminate bus transportation, eliminate

for example, if we had a school or an

institution where they had a school,

it would eliminate the State giving any

support to the child because that

would be indirect support to the insti-

tution. I think when the members

to become a strong and useful part of
society wherever it touches health and
matters of welfare. We would also point
out in the light of letters that have come
to this floor relative to the disbursement
of funds, denominational or other pri-
vate institutions, this does not prohibit
the wuse of funds in other educational
matters, and | am sure that no one on
the committee would object to the in-
clusion of this word as we have given the
amendment here to clarify this one state-
ment. Now it reads as has been amend-
ed by the Committee, 'No money shall be
paid from public funds for the direct
benefit of any religious or other private
educational institution." We did this to
take any doubt away on the part of this
Convention of our motives, and we state
that where there are welfare cases for
children in homes and when there arc
indigeots in hospitals that we do not wish
to interfere with that practice of help-
ing to serve people through those insti-
tutions * * *” Alaska Constitutional
Convention Minutes, January 9, 193G, pp.
55-5G.
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vote on it, | think they ought to under-

stand the word "indirect” cuts out

everything, just eliminates all kinds of

support.” 43

From such a state of the record the ap-

pellees would have us infer that the min-

utes of the constitutional convention make

it unmistakably clear that the delegates

intended not to eliminate free transporta-

tion for nonpublic school children. W e

find no such clear meaning expressed in

those minutes as would give us any re-

liable assistance in interpretation. As Pro-

“Every

fessor Willoughby once observed,

member of such a convention acts upon

such motives and reasons as influence him

personally, and the motions and debates

do not necessarily indicate the purpose of

a majority of a convention in adopting a

particular clause."44 W e feel that the

delegates to the Alaska constitutional con-
vention and the people who by their vote
ratified the constitution left it to this court

to decide whether free transportation of

children to nonpublic schools would con-

stitute a “"direct" benefit to the schools.

If they had intended otherwise, we are

certain that the framers of our constitu-

tion would have followed the example set

by the people of New York and New
Jersey and settled the controversial issue
by providing in the constitution itself for
transportation of school children to non-

public schools at state expense.45

[6,7] Earlier in this opinion we stated

that we did not consider Chapter 39 a

valid exercise of the police power of the

43. Id. at 69.

44. 1 Willoughby, Constitutional Law of
the United States § 32 (2d ed. 1929).

45. New York amended article 11, section
4, of its constitution in 1938, after the
decision in the Judd case (see note S and
page 935, aupra), to permit the legisla-
ture to provide for the expenditure of
public funds for the transportation of
children to and from any school. Board
of Education of Central School District
No. 1. etc., v. Allen, 1959, 17 Misc.2d
1080, 192 N.Y.S.2d 186. New Jersey, on
the other hand, adopted an entirely new
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state.46 That point needs to be clarified.

It has been said that the police power—

broad and comprehensive though it is—

may not be exercised in contravention of

plain and unambiguous constitutional inhi-

bitions.47 In Board of Education of Balti-
more County v. Wheat,48 Judge Parke,
dissenting, conceded thac the sovereign

state has inherent and reserved police

power to enact laws to promote the safety,

healM and general welfare of society but

stated that this power must be exercised

within constitutional limits. It was his

opinion, and that of the other two judges

who concurred in the dissent, that the ex-

tension of the exercise of the police power

to the transportation of school children,

because of the dangers of pedestrian travel
by children upon the public highway, would

be of doubtful legality even if it were

without

an effort of the state to protect,

discrimination, all school children.

The summary judgment is reversed with

directions to dismiss the action.
NESBETT, C. J., concurs.

DIM OND, Justice (dissenting).

| dissent from the majority's harsh and

unjust conclusion. In reviving the lifeless

corpse of the Alaska Organic Act, the

court ignores realities and establishes a

harm ful rule of constitutional intarpreta-

tion. In concluding that the transportation

of a child directly benefits a school, it dis-

regards facts inescapable on the record of

the Constitutional Convention, and as-

sumes a state of facts that the record does

constitution in 1947 and provided as a
part of article Till, section 4. paragraph
3, thereof that "The Legislature may,
within reasonable limitations as to dis-
tance to be prescribes, provide for the
transportation of ohildreu within the ages
of five (5) and eighteen (IS) years in-
clusive, to and from any school.”

46. Pages 937 and 93S, supra.

47. Mitchell v. Consolidated School Dist
No. 201. 1943, 17 Wash.2d 61. 135 P.
2d 79, 146 A.L.R. 612. citing authori-
ties.

48. 1933, 174 Md. 314, 199 A. 628. Cai
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not support. In expressing criticism ot

the school bus statute because literally air

school children in Alaska are not afforded

transportation, it unjustifiably imputes to

the legislature fictitious motives, and

usurps the legislative prerogative of de-

termining what is appropriate or necessary

for the public good. In pointing out that
weather and traffic hazards are as detri-
mental to the non-public school children

who are not entitled to transportation un-

der Chapter 39 as to those who do qualify

tor the assistance given by the statute, it

suggests the existence of an wunfair dis-

crimination; and then in ultimately deny-

ing bus transportation to all non-public

school children, it compounds the very

discrimination which it appears to de-

plore. In construing the constitution so

narrowly and constrictively, it saps the

strength and takes the meaning from the
classic statement of human rights in the
first article, that “This constitution is dedi-
cated to the principles * * * that all
persons are equal and entitled to equal
rights, opportunities, and protection under
the law o In permitting a child

to ride a school bus only on the condition

that he attends a public school, it has the

coercive effect of restricting the natural

right of parents, acting in accordance with

their legitimate preferences, to direct the

education of their children; and thus it

disregards the fundamental theory of lib-

erty which excludes any general power in

the government to standardize the educa-

tion of children.

1 The Alaska Organic Act.

The Organic Act prohibited the appro-

priation of public money for the "support

1. 37 Stat. 514 (1912), 43 US.C.A. § 17
(1952).

2. Alaska Const, art. VII, §1.

3. Alaska became a state on January 3,
1939. Eiec.Proclamation No. 3239. 24
Fed.Reg. 81 (1939). 43 U.S.C.A. note
preceding section 21. Alaska Statehood
Act. 72 Stat. 339 (195S), 43 U.S.C.A.
preceding section 21. At that moment
the State Constitution became effective
and superseded the Alaska Organic Act.
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or benefit" of a private school.1 The state

constitution prohibits the payment of

money from public funds for the “direct
benefit" of any such school.2 I am con-
vinced that Chapter 39 confers no benefit

of any kind on the private school, and

therefore is a valid legislative enactment

whether tested under the Organic Act or

the constitution. But | submit that the

court has established a harmful rule of

construction in measuring the validity of

an existing statute against an organic law

which no longer existed after Alaska be-

came a state.3

It is an established doctrine of American

jurisprudence that a legislative enactment

is presumed to be valid and constitutional,4

and that the final authority in determining

whether this is so is vested in the judici-

ary.5 If this doctrine has any significance

at all it means that a statute, until declared

invalid by a court, is an operative fact.

The act involved here was so considered.

Since its enactment in 1955, and at the

time the state constitution became effec-
tive, it was in operation; it was respected
and obeyed by those charged with the
duty of executing the laws. It is in ef-

fect now. This is as it ought to be®

If at the time the constitution became

operative the presumption of validity still

attached to Chapter 39, and it was recog-

nized by all concerned as something that

existed and had meaning, rather than as a

nullity or something that did not exist,

then | submit that it was a law "in force"

within the meaning of article XV, section 1.
So long as it was consistent with the con-

stitution it was intended to continue in

force until it expired by its own limitations,

4. 1 Willoughby, Constitutional Law. § 23
at 42—13. aDd § 27 at 47 (2d ed. 1929).

5. Marbtirv v. Mndison. 1803. 1 Crauch 137,
177-173, 5 U.S. 137, 177-173, 2 L.Ed. 60,
73; Pollock v. Farmers' Loan & Truot
Co.. 1S93. 157 U.S. 429. 554, 15 S.Ct.
673. 39 L.Ed. 759. 310; 16 C.J.S. Consti-
tutional Law § 92.

6. See Wall v. Close, 1942, 201 La. 986, 10
So.2d 779, 7S3.
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or was amended or repealed. The only

restriction or limitation was that such a

law be in harmony with the constitution;

it was not required that it also be consistent

with the Territorial Organic Act. Logi-

cally, then, this means that the validity or
constitutionality of such a statute was there-

after to be tested only against the limita-

tions set iorth in the new state constitution.

The delegates to the Convention were

not framing an organic law for people

entering into political society for the first

time, but rather for a community already

organized with existing laws, It can be

presumed that they knew the nature and

effect of those laws. They felt it unneces-

sary and impracticable to provide for the

enactment of an entire new body of law

for the state when existing statutes, would

in most instances suffice. Consequently,

they did what was only reasonable and

practical; they provided for the continua-

tion of Territorial laws where they were in

harmony with the constitution. They thus

established for the state a system of statu-

tory law with the same legal effect as if

those statutes had been re-enacted by the

legislature for the state7— that branch of

the state government which derives all

of its authority from the constitution.

The statutes thus adopted by reference
were those that were "in force” on the
effective date of the constitution. The

majority says that the dictionary gives the

word "valid" as one of the definitions of

the phrase "in force". But the dictionary

also states that the phrase means "opera-

tive.” 8 It is more reasonable to assume

that this is what was intended. The dele-

gates could not determine which laws were

7. Sec People ex rel. McClelland V. Rob-
erts, 1395. 13 Misc. 443. 34 N.Y.S. 641.
630, affirmed in 1390. 14S N.Y. 360, 42
N.E. 10S2. 1035. 31 L.R.A. 399.

8. Webster, New International Dictionary,
Unabridged, at 930 (2d ed. 1900).

9. Norton v. Shelby County. 1330. 113 U S.
425. 442. 6 S.Ct. 1121. 30 L.Ed. ITS, 180:
Chicago. I. & L. R. Co. v. Hnckett. 1913,
22S U.S. 539. 300, 33 S.Ct. 581, 57 L.Ed.
900. 909.
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valid and which were not. If Territorial

laws existed and had not been declared
invalid by a court, then they were operative
— they were in force. It would be presumed

that they were also valid.

The construction adopted by the majority
of this court can be explained only on the
theory that if an act of the legislature was

invalid under the Organic Act it was not a

law ; it was inoperative, conferred no
rights, imposed no duties and afforded no
basis for actions taken under it.9 |If such
a broad statement is universally true, it

would logically follow that something that
was not a law at the time of enactment could
not be a law in force at the time the con-

stitution became effective.10

But it has been found that this statement

must be taken with qualifications. Pro-
fessor Willoughby recognized this some
thirty years ago He spoke of “circum-

stances under which legal rights or obliga-

tions or attached to a

consequences are
legislative enactment which is later held to
be unconstitutional”, and stated that “the
retroactive force of the judicial pronounce-
ment as to unconstitutionality is not com-
have seen the

plete." 11 The courts, too,

problem. The Court of Appeals for the
Third Circuit, in speaking of a taxing stat-
ute, said:

"Accepting the unconstitutionality of
the act of 1929, as determined by the
Supreme Court of the State, it was

none the less a statute under which the
school district acted when it levied its

taxes for the years 1937 and 1938."12

The Court of Appeals for the District of

Columbia, after referring to the belief that

10. Ex parte Bustillos, 1920. 26 N.M. 449,
194 P. 33G. SS9.

11. 1 Willoughby, Constitutional Law, $ 3
at 11 (2d ed. 1929).

12. Phipps v. School District of Pittsburgh,
3 Cir., 1940, 111 F.2d 393. 305. And see
also J. A. Dougherty's Sons. Inc. v. Com-
missioner of Internal Revenue, 3 Cir.,
1041, 121 F.2d 700, 702.
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if an act is declared unconstitutional it

never had any force or effect, said:

** * * Yet a realistic approach is

eroding this doctrine. * e * " 13

The principle, and the problem, has per-

haps been most explicitly stated by Mr.

Chief Justice Hughes when, in speaking

for a unanimous court, he said:

"It is quite clear, however, that such
broad statements as to the effect of a

determination of unconstitutionality

must be taken with qualifications. The

actual existence of a statute, prior to

such a determination, is an operative

tact and may have consequences which

cannot justly be ignored. The past

cannot always be erased by a new

judicial declaration. The effect of the

subsequent ruling as to invalidity may

have to be considered in various

aspects,— with respect to particular

relations, individual and corporate, and
particular conduct, private and official.

Questions of rights claimed to have

become vested, of status, of prior deter-
minations deemed to have finality and

acted upon accordingly, of public

policy in the light of the nature both
of the statute and of its previous appli-

cation, demand examination. These

questions are among the most difficult
of those which have engaged the atten-
tion of courts, state and federal, and it

is manifest from numerous decisions

that an all-inclusive statement of a

principle Cl absolute retroactive invali-

dity cannot be justified. * * * 11

There are, indeed, difficult questions, as

the Chief Justice stated. Adherence to the

rule of absolute retroactive invalidity might

well have undesired consequences in this

case. It could mean that if Chapter 39

were not really a law when it was enacted

in 1955, every action taken under it was

13. wnrriDg v. Colpoys, 1941. 74 App.D.C.
303. 122 F.2d 042, 646, 130 A.L.R. 1025.

14. Chicot County Drainage District v.
Baxter State Bank, 1940, 30S C.S. 371,
374, 60 S.Ct. 317, 31S. S4 L.Ed. 329,
332-333. See also National Labor Re-

ir.valid, unlawful and without meaning.

Monies used to transport children who did

not attend the public school were illegal

expenditures. In fairness to Alaska tax-

payers, those monies should now be re-

covered by the state.

But this raises '-nous problems. From
whom, for example, would the state seek
recovery of those expenditures? Would

it be the Commissioner of Education whose
duty it was under Chapter 39 to administer
the statute? Would it be the school bus
contractor to whom the monies have been,
and are now, being paid? Or would it be,
perhaps, the child who rode the school bus,
violation of the

at public expense, in

Organic Act and the constitution?
I would doubt that the executive branch
of our government, which has so success-

the validity of the statute,

fully assailed
would choose to go that far. But if it did

not, then it places itself in the inconsistent

position of saying on one hand that the
act was a nullity, of no force and effect
whatever, and on the other hand in saying

that it really did have some operative force
prior to the effective date of this court’s
judgment declaring the statute invalid. | f
it is considered that the past may not be
disturbed because, e. g., rights have become
vested or because prior determinations
deemed to have finality have been made or
perhaps even because of considerations of
then in all fairness

broad public policy,

should be operative

there recognized the
force of Chapter 39 at the time the con-
stitution became effective and the fact that
it was a law "in force" within the meaning

of article XV, section 1.

Another striking incongruity is found in
the court's holding that it is not bound by
the decision of the United States Supreme
Court in the Everson case.15 |If Chapter 39
was void on the day of its enactment, as

the majority says it was, then to be con-

lations Board v. Rockawnv News Supply
Co., Inc., 1953. 345 U.S. 71, 77, 73 S.Ct.
519, 97 L.Ed. S32, S37.

15. Everson v. Board of Education, 1947,
330 U.S. 1, 67 S.Ct. 504, 91 L.Ed. 711.
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sistent the court should recognize the status,

as it then existed, of the judicial system

which had the power to determine whether

the act was void under limitations found
in the Organic Act.

In 1935 Alaska was a Territory. Its
judiciary consisted of one district court,

created by act of Congress.10 That court
was bound to follow the law as laid down

by the United States Court; it

Supreme
was not free to disregard a pertinent deci-
sion of the Supreme Court if it felt, as the
majority does here, that such decision was

unpersuasive.17

In Everson it was held that use of New
Jersey’s general fund to pay for transporta-
tion of children to parochial schools was
not a violation of the first and fourteenth
amendment to the federal constitution. The
court found that those monies were-used
tor a public rather than a private purpose,
and that they did not have the effect of

supporting the parochial schools. It is

manifest, also, from what the court said
that no benefit was considered to have been
conferred upon such schools, and that if it
had, the decision on the constitutional ques-

tions would have been the other way.

That decision, then, would have been con-
trolling if the validity of Chapter 39 had

been determined by the Territorial District

Court. That court, regardless of the per-
sonal views of a particular judge, would
have been required to hold that the use

of public monies to provide transportation

of children to non-public schools neither

supported nor benefited such schools.

Chapter 39 would, of necessity, have been
declared to be a valid act of the Alaska
Legislature and not contrary to the Terri-

torial Organic Act.

This demonstrates the incompatible posi-

tions that this court has taken. In order

to justify its assumed right to test the

validity of Chapter 39 against the now non-

m5. 31 Stat. 322 (1900). 48 U.S.C.A. § 101.

17. Linrieberg v. Foward, 9 Cir., 190G. 340
F. 407, 472. 2 Alaska Fed. 597. C04;
Krocger I Twin Buttes R. Co.. 1911. 13
Ariz. 348. 114 P. 553, 554; Hawaiian
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existent Organic Act, it says that one must
go back in time and ascertain whether the
act would have stood up under limitations
found in the organic law of the Territory
of Alaska. But itchooses to ignore a logical
condition of utilizing such approach— that
of also measuring the validity of Chapter
39 against restrictions on judicial pro-
nouncements then imposed upon the Terri-
torial District Court. This court reaches
into the past to resurrect the Organic Act;
it then returns to the present to assume the
prerogative of a state court, not bound in a
matter like this to follow a pertinent deci-

sion of the United States Supreme Court.

If the court insists on applying the rule

as to absolute retroactive invalidity, then

| submit it should be applied in its entirety.
If this is done, it would be readily apparent
that Chapter 39 was a "law in force”,
within the meaning of the constitution, and
that the Alaska Organic Act has no bearing

at all on the issue in this case.

2. Constitutional History.

If all relevant proceedings of the Con-
stitutional Convention are considered, it
will be abundantly clear that the "direct
benefit" proscription in article V IIl, section

1, was not meant to preclude public trans-

portation of children attending non-public

schools. This court, however, refuses to
attach importance to any of such pro-
ceedings. It takes the position that it was
left to the court to decide whether free

transportation of children to non-public

schools would constitute a direct benefit

to the schools, and that if the delegates to
the Convention had intended otherwise they
would have made specific provision in the

constitution for such transportation. In
short, the majority sets no value on con-

stitutional history in determining constitu-

tional intent.
That, | think, is unsound. The words
"direct benefit" require definition; if they
Tuna Packers v. Internatio.-al L. & W.

Union, D.C.D.Haw.1947, 72 F.Supp. 502.
565, See also Missouri. K. & T. Ry. Co.
v. Walker, 1911, 27 Okl. 849, 113 P. 907.
90S.
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did not, this case would not be before the

court. In such a case it is entirely proper

and perhaps even necessary to have re-

course to extrinsic evidence in order to as-
certain the meaning: which those words had
at the time the constitution was written and

of such

adopted.18 An important source

evidence would be found in the history of

events which led up to the adoption of the

section where the words were used, and this

history would include the recorded pro-

ceedings of the Constitutional Convention.19
As the United States Supreme Court said
with respect to the Federal Constitution:
"The necessities which gave birth to
the Constitution, the controversies
which preceded its formation, and the
conflicts of opinion which were settled
by its adoption, may properly be taken
into view for the purpose of tracing
to its source any particular provision of
the Constitution in order thereby to be
enabled to correctly interpret its mean-
ing. * * *7” 20
The court points out that motions and
debates do not necessarily indicate the pur-
of the of a convention in

pose majority

adopting a particular clause. But the point

that | make is that ii there are other con-

vention proceedings, in addition to motions

and debates, which clearly show the pur-

pose of the provision in question, that this

furnishes a valuable and satisfactory aid

to interpretation which should not be ig-

nored.

At the Convention in November 1955

delegates Johnson and Coghill introduced

Delegate Proposal No. 6 which dealt with

the subject of education. Section 7 pro-
vided in part:
"N o public funds * * * shall be

used directly or indirectly for the sup-

18. 1 Willoughby. Constitutional Law, § 31,
at 52 (2d ed. 1929).

19. 1 Willoughby, Constitutional Law,
supra, at 52, and § 32 at 54. See also
2 Sutherland, Statutory Construction, §
5001. at 481 (3d ed. 1043).

20. Knowlton v. Moore. 1900, 178 U.S. 41,
95. 20 S.Ct. 747. 76S. 44 L.Ed. 909. 991.
See also Shelley v. Kroemer, 1943. 334

port, operation or maintenance, includ-
ing transportation and other auxiliary
SerViCES, for any schools or children

therein except those Public Schools

under the exclusive supervision and
direction of the State."” 91

added.)

(Emphasis

On December 15, 1955 the Committee on

Preamble and Bill of Rights submitted a

report to the Convention and transmitted

an article on health, education and welfare.

This report stated that Delegate Proposal

No. 6 had been considered and that "the

Committee adopted sections 3 and 7 with

some changes." 22 Section 7 of that pro-
posal, as modified by the committee, ap-
peared in the last sentence of Section 1 of
the committee’s arcicle on health, education
and welfare, and read:
"N o money shall be paid from public
funds for the direct benefit of any re-
other educational

ligious or private

institution.”

This is identical with the last sentence of

article V11, section 1 of the constitution.
The changes made by the committee are
apparent and significant. Delegates John-
son and Coghill had wanted to prohibit the
use of public funds for the direct or in-
direct support, operation or maintenance of
non-public schools, and had specifically in-
cluded "transportation and other auxiliary
services." The committee changed this to a
prohibition only against "direct benefit" to
such schools, without mention of transpor-
tation or other auxiliary services. The
meaning of this change is inescapable: the
committee rejected the thought that trans-

portation and other auxiliary services

should be precluded by the ban against the
use of public funds tor the direct benefit

of private schools. There is no question

U.S. 1, 23, OS S.Ct. 836. 92 L.Ed. 1161,
1186.

21. Alaska Constitutional Convention, Pro-
posal No. 6, Education, November 17,
1955.

22. Alaska Constitutional Convention. Re-
port of Committee on Preamble and Bill
of Rights on Committee Proposal No. 7,
December 15. 1955.
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but that this was its intent. During' debate

on the floor the chairman of ,ae committee
stated, in answer to a question, that the
committee had given Johnson and Coghill's

proposal correct attention and rejected it

permanently.’3 It obviously did not con-

sider that transportation or children had
any legitimate bearing on the support, op-
eration or maintenance of a school or that
a direct benefit to a

it would constitute

school.

This did not end the matter. When the

committee proposal on education came to

the Poor of the convention, Delegate Cog-

hill moved to amend the section involved

so that not only direct, but also indirect

benefit would be prohibited.2* A portion of
the debate that followed has been mentioned
by the majority. But there was more that
has not been referred to, and it merits con-
sideration. It is revealing' in showing that
the convention thoroughly considered the

implications of a prohibition against in-
direct benefit, and in showing, by a rejection
of the proposed amendment, what was in-

tended to be forbidden and what was not.

Delegate Ralph Rivers, in arguing against
the amendment, pointed out what might be
involved if indirect berefit were prohibited,
i. e., the possibility of not being able to ef-
fectuate a legitimate public purpose because
of incidental advantages that might result

to a private concern. He said:

Yoe ¥ * if there is a public pur-

pose for which money is to be expend-
ed it does not matter if some of it does
result in an indirect benefit to some
private concern, which may be a con-
tractor; so | definitely don’t want to
see the words ‘'or indirect’ inserted in
this section.” 23

Delegate Coghill was asked how indirect

benefits might accrue to a private school.
He answered by saying that there would be
nothing wrong with the state making "any

*

social welfare, health arrangements * *

23. Alaska Constitutional Convention Min-

utes. Jan. 9, 1966, p. 60.
24. Id. at 53.
25. 1d. at 57.
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with any private or parochial institution",

because “contractual

they would be on a
basis and would be providing a service to
the public and not to the institution." He
saw nothing wrong with providing a hot
lunch program with Territorial money or
providing a health program in a school, say-

ing—
“oEox o ox | do not deny that to the
private school because | feel that it is

an instrument of public benefit because

it from the

a child is benefiting from

public standpoint * * 28

This is significant. If the author of the

restrictive amendment considered that state

health and welfare arrangements with a

private school would not be banned by a

prohibition against indirect benefit, then it
is impossible to understand how state ar-
rangements for transportation of children

to the private school could amount to a

direct benefit to such school.

On the other hand, Delegate Coghill ap-

peared to contradict himself later. He was

asked what effect the proposed amendment

would have on children’s foster homes

which, in addition to caring for the bodily
needs of children, also provided education.
Delegate Coghill stated that the foster
homes "would be deriving an indirect benefit

of some sort or another." 27

This statement must be considered in

connection with a memorandum from the
Director of the Alaska Department of Pub-
then read to the

lic Welfare which was

convention. It listed the schools in Alaska,
operated by private and religious organiza-
tions, to which the Territory was paying
monies through the Welfare Department.28
The delegates may well have believed, con-
sidering these facts along with Delegate
Coghill's last statement, that to forbid any
indirect benefit would be so prohibitive as
to restrict the furnishing of needed wel-

fare services.

2G. Id. at 62-63.
27. Id. nt 67.

28. Id. at 67-63.
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amendment finally

When the proposed

came to a vote, it tailed by 19 to 3-1. Dele-
gates Cogniil and Johnson, who had wished
to prohibit bus transportation tor children
not attending public schools, voted in favor
The entire

of the restrictive amendment.

committee which had formulated the sec-
tion on education and had rejected the pro-
posal of Delegates Johnson and Coghill vot-
ed against the amendment.-’9

Finally, in connection with a motion

which was later defeated to strike all of
the last sentence of the section on educa-
tion, Delegate Victor Rivers asked why the
committee had used the words “direct bene-
fit" instead of “support or benefit."30 A

member of the committee, Delegate Arm -

strong, answered this as follows:

"As | recall, Mr. President, we prob-
ably discussed the question of the sup-
port but we did not feel it needed to be
section, and | don't

in this particular

recall, Mr. Rivers, that we considered
that as part of the text. | certainly
would agree with what Miss Awes has
said, although we discussed in Commit-
tee such things as direct legislation for
the building of a school or the mainte-
nance of a private school, which would
be support, but it was our understand-
ing that that -would be covered under
this -word 'direct benefit’. This would
prohibit the direct appropriation or
building and maintenance of private

institutions,” 3l (Emphasis added.)

This shows clearly what the committee

had in mind. It discloses the meaning of
the words "direct benefit", i. e., the building
or maintenance of private schools. It was
not intended to preclude incidental aid that
educational in-

might result to a pr'vate

stitution as a by-product of the expenditure

funds otherwise legitimate, such

of public

as those for health and welfare services.

| submit that this record of the conven-

tion proceedings merits the attention of the

29. Id. at 70-71.

30. Id. at 76. "Support or benefit", not
modified by "direct” or "indirect", is the

court. The proposal of Johnson and Coghill
to prohibit bus transportation for a certain
rejection

class of children, and its definite

by the committee and by the convention as
a whole, certainly ought to be of great
value in determining the meaning of "direct
to school bus trans-

benefit" as it relates

portation. The discussion that took place

on Coghill’s motion to prohibit any indirect
benefit, and its rejection by the convention,
should make it clear that all the convention

the use of public

wanted to prevent was

funds for the establishment and mainte-
nance of other than public schools, or as
Delegate Armstrong put it, for the "direct
appropriation or building and maintenance

of private institutions." The delegates real-

ized that in attempting to effect a neces-

sary good, such as the care and education
of homeless children and the protection of
their health and safety, that the state might
not in all cases be able to avoid incidentally

aiding other interests which could not be

benefited by direct action. It did not wish

such a possibility to frustrate the accom-

plishment of the common good. That is

why only direct and not indirect benefit was

prohibited.

It is abundantly clear that those who

formed the constitution did not wish to

stop the payment of public monies directly
private institution

to a or other

religious
that cared for needy children, even though
also furnished education

such institution

for those children. But if this does not
constitute a direct benefit to such institution,
then | fail to see how there is a direct bene-
fit to a parochial school if public funds are
paid to a school bus contractor who allows
the children to ride over established public

school bus routes. |If the latter involves an

unlawful expenditure of public funds, as
the majority holds it does, then so must
the former. As a practical matter, this

court has construed the prohibition against

direct benefit so as to forbid also any in-

language used in the Territorial Organic
Acc. as noted earlier in this opinion.

31. Alaska Constitutional Convention Min-

utes, Jan. D, 1056. p. 70.
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direct benefit. In so doing it has logically

committed itself to a harmful and restrictive

interpretation of the constitution which
will prevent the legislature from effectu-
ating legitimate and needed results in the

field of general welfare.
3. Benefit to the School.

This court states flatly that the furnish-
ing at public expense of transportation for
a child who attends a non-public school
constitutes a direct benefit to such school.
This is a gratuitous assumption. It finds no
justification in the language of Chapter 39.
in the record of this

It finds no support

case and little, if any, support in the de-

cisions of other courts. Considered purely

as an assumption, it is irrational.

In Chapter 39 the legislature authorized

transportation for children attending non-
public schools on a substantially equivalent
basis with children attending public schools.

rea-

It did this for two clearly txpressed

sons: to achieve the objectives of the

Alaska compulsory education ‘'aw, and to

protect the health and safety of school

children.

Both considerations were legitimate ones.
A child could comply with the compulsory
education statute by attending a private as
school, and he would be

well as a public

excused from the statutory requirement if
he lived more than two miles from a school
and transportation was not furnished.32 It
made sense, then, to make transportation
available to the child going to the private
school in order to assure that the right of
attending such a school, and thus to be in
compliance with compulsory education re-
real.

quirements, would be

The protection of health and safety was
no less a proper concern of the legislature.
It is inconceivable that this could be chal-
lenged or denied. It is a matter of common
knowledge that today's highways with to-
day’s motor vehicles are extremely danger-
ous, especially to children. Any rational
person knows the hazards a child is subject

to in walking long distances in extreme sub-
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zero weather, such as exists in the winter
months in Fairbanks where this case arose.
If proof is necessary, it can be found in the
record. There was evidence of a danger-
ous thoroughfare, with no sidewalks, where
children had to walk in order to reach the
parochial school. There was evidence of
winter temperatures in the vicinity of sixty
degrees below zero. There was the incident
of first and second grade children walking
school in weather so

over one mile from

cold that two little boys involuntarily

urinated and the urine froze to their under-
There were cases

wear and clothing.

where other par'chial school children had

suffered from frozen noses and toes.

These dangers to children are real and
not illusory. The provisions made in Chap-

ter 39 have a substantial relation to the

public health, safety and welfare. The leg-
islature had the right to concern itself with
the needs of children— even those who
exercised their constitutional right to attend
other than a public school. It had no dif-
ficulty in expressing its will— in declaring a
legitimate public interest. There was not
left to the judiciary the task of imputing to
the legislature an wundeclared intent and
purpose, such as that of aiding or benefiting
private schools. It is not the prerogative
of this court fo say that the purpose of
Chapter 39 is not what the legislature said

it to be.

There is no evidence in this case creating

the slightest inference that transportation

of children benefits a school. Thus, the
statement by this court that there is such
a benefit is not a fact but a mere sup-
position. And as a supposition it is un-

warranted.

The same indefensible assumption appears
to have been indulged in by the New York
Court of Appeals in Judd v. Board of Edu-
cation, a decision upon which the majority
of this court appears to rely. In that case
it was said:
transportation of

i<« * « p ree

pupils induces attendance at the school.

32. §37-7-1, ACLA 1949.
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The purpose of the transportation is to

promote the interests of the private
school or religious or sectarian institu-
tion that controls and directs it. It
helps build up, strengthen and makes

a success of the schools as organi-

*

zations.' * Without pupils there

could be no school. It is illogical to

say that the furnishing of transporta-
tion is not an aid to the institution while
the employment of teachers and fur-
nishing of books, accommodations and

and other facilities are such an aid.

*»33

* *

| fail to see how it can be said that the

purpose of transportation is to promote the

interests of the private school. The leg-

islature, in Chapter 39, has said that the

purpose of transportation is to assist chil-

dren in reaching their schools and to safe-

guard their health and safety.

| fail to see how one may properly

assume that if transportation is not pro-

vided for children attending the Immac-

ulate Conception parochial school at Fair-

banks that the school would provide it at
school expense. | could just as readily and

properly assume that in this situation the

parents would furnish transportation at

their expense.

I do not see the justification for assum-
ing that if a specified number of chiidren
dropped out of the parochial school because
of lack of public transportation, that this

would result in detriment to the school.

One would be as justified in assuming that

in such circumstances those children's

places would be promptly filled by other

children who had desired to attend but had
class-

been unable to because of crowded

rooms.

If public funds had been used for the

construction or maintenance of the Fair-

banks parochial school, then 1 could see

where there would be a direct benefit to the
school. But | fail to see where there is
any benefit when public monies are spent,

not for those purposes, but solely for the

33. 1938. 273 N.Y. 200. 15 N.E.2d 576, 532,
113 A L.R. 730.

purpose of aiding children in getting to the

school. It seems to me that as children are

encouraged to attend school and are given
assistance in getting there, there will be an
increased need and demand for additional

school facilities. This, logically, will re-

sult in additional cost to the school. Thus,

the money spent by the state for trans-

portation of school children cannot really

benefit the school. The effect of such

transportation, if more children will attend
school when transported, will not be advan-

tage and profit, but will be just the op-

posite— increased costs and expenses.

The practical holding in Judd was that

as children are assisted in reaching school,

there results an increased enrollment, and

that this benefits the school because it

would "build up", strengthen and make suc-

cessful the school as an organization." 34

But even if it could be established that

Chapter 39 had a substantial effect on the
Conception

enrollment in the Immaculate

School at Fairbanks, this would not be a

"beneiit" in the constitutional sense. The
fact that more children attend a school does

the school. In fact, |

not necessarily aid
would think that this would have the oppo-
site effect by increasing the demands on the
school and the costs of operation. It would
be only when the school was able to find

ways of meeting those additional costs,
without help from the state, that the results
mentioned in the Judd case might be attain-

ed.

The transportation of children to school,

whether it is by the parents or by the

state, does not promote the advantage,

prosperity or good oi the school, despite the
statement in the Judd decision that “‘with-
out pupils there could be no school." An
extension of this truism is that without a
school there would be no exper.-e of provid-
ing a school. | cannot see, then, the
existence of any benefit, other than to the
child and to society, in aiding the child in
which would not exist

reaching a school

if children were not there to receive edu

34. Judd v. Board of Education, zupra note
33. 13 N.E.2d at page 332.
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cation, ar.d which would exist, if children
were there, only at considerable cost.

In an effort to bolster its conclusion
that transportation directly benefits a
school vie majority of this court also
relies ul.on arguments made in minority,

dissenting opinions in the Everson case—

both in the New Jersey Court of Errors
and Appeals33 and in the United States
Supreme Court.36 | fail to see where
those arguments aid this court in its con-

clusion. But if they are thought to be of

assistance, then as applied to the issue
involved here they amount in substance
to this: (a) Payments made for text
books, school lunches, athletic equipment,

teachers' salaries, tuitions, buildings, equip-

ment, and necessary materials presumably

benefit the child, (b) But those payments

also constitute a direct benefit to the school,
(c) Therefore, since transportation directly

benetits the child, it also directly benefits

the school.

Such an argument, of course has no

substance. It says that since certain things

directly benefit both the child and the

school, then other things related to edu-

cation which directly benefit the child "lIso
must necessarily directly benefit the school
is so or not. Ob-

— whether in fact this

viously this won't stand the test of logic.

In relying upon such unsound reasoning,

I think the court has lost sight of what is

really involved in this case. The point is
not that payments for textbooks, school
lunches, teachers’ salaries, buildings, etc.,
do not constitute a direct benefit to the

school. Those things are not involved in

this action. W hat is involved, and the only

thing, is whether transportation confers

a direct benefit on a school. | say that

transportation directly benefits a child and

his parents; but that there is no basis in

fact or reason for holding that it also

35. Everson v. Board o( Education. 1945,
133 N.J.L. 350, 44 A.2d 333. 333-343.

36. Everson v. Board of Education. 1947,
330 U.S. 1. 47-49, 67 S.Ct. 504, 91 L.
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directly benefits a school. That is the

point.

In a linal attempt to vindicate its claim

that transportation of children confers a

direct benefit upon a school, the court states

that this was the view expressed by the

courts of Delaware, New York, Oklahoma,

\\ ashington and Kentucky. I think that

the decisions made by those courts furnish

little, if any, support for the majority’s

point of view.

There are only two decisions that have

any real pertinency, and they are of no
assistance. In New York, aid or support
to a religious school, "directly or indi-

rectly”, was prohibited by the constitution.
In passing upon the validity of a transpor-

tation statute, the New York Court of

Appeals obviously considered that trans-
portation constituted an indirect and not a

direct aid. The court said:

“Aid or support to the school 'direct-
ly or indirectly’ is proscribed. The two
words must have been used with some
definite intent and purpose; otherwise
why were they used at all? Aid furn-
ished ‘direcly’ would be that furnished
in a direct line, both Iliterally and
figuratively, to the school itself, unmis-
takably earmarked, and without circum -
locution or ambiguity. Aid furnished
‘indirectly’ clearly embraces any contri-
bution, to whomsoever made, circuitous-
ly, collaterally, disguised, or otherwise
not in a straight, open and direct course
for the open and avowed aid of the
school, that may be to the benefit of

the institution or promotional of its

interests and purposes * * * The

purpose of the transportation is
to promote the interests of the private

school or religious or sectarian in-

stitution that controls and directs it." 37

Similarly, in Oklahoma there was a con-

stitutional prohibition against the use of

37. Judtl v. Bonrrl of Education, 1933. 273
N.Y. 200. 15 N.E.2d 576. 582. 118 A.L.R.
750, rearguineut denied 1933, 273 N.Y.
712. 17 N.E.2d 134.
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public money for the use or benefit, directly

or indirectly, of any sectarian institution.

The Supreme Court of Oklahoma did say

that "The appropriation and directed use

of public funds in transportation of public

school children is openly in direct aid to

public schools ‘'as such'”, and that when

such aid was extended to a sectarian school
there was a clear violation of the constitu-

tion.38 But it followed this by also stating

that its conclusion was "fully supported by

the reasoning and conclusion” in the New

York case of Judd v. Board of Education.39

The Judd case furnished no such support,

since its holding was that transportation

conferred aid that was indirect, and not di-

rect. Hence, the Oklahoma court’'s view

that there was direct aid is not convincing.

Decisions of the courts of Delaware.

Kentucky and Washington40 are of even

less value, since none of the constitutional

provisions involved used either the words

"direct” or "indirect." In addition, Wash-

ington relied in major part on the Judd

decision, and Kentucky, upon the Gurney

case in Oklahoma which in turn had based

its conclusion on Judd.

The majority has failed to point to any

clear cut decision of another court where

there was directly involved the question of

whether transportation amounted to direct

or indirect aid to a school, and where the

determination was maae that it was direct

aid. It was only in the Judd case that this

was given any real consideration, and the

decision there can be used only as precedent
for a determination that transportation con-

fers an indirect benefit upon a school. The

Alaska constitution does not forbid that.

30. Gurney v. Ferguson, 1041, 190 OKl.

254. 122 P.2d 1002, 1004.
39. Id., 122 P.2d at page 1004.

40. Stace ex rel. Traub v. Brown. 1934. 6
W .W JSarr. 131. 36 Del. 181, 172 A. 335,
writ of error dismissed 1938. 9 WAV.
Harr. 187. 39 Del. 187, 197 A. 478;
Sherrard v. Jefferson County Board of
Education. 1942, 294 Ky. 469, 171 S.W.
2d 963; Mitchell v. Consol. School Disc.
No. 201, 1943, 17 Wash.2d 61, 135 P.

The holding fhat transportation of chil-
dren, as authorized by Chapter 39, confers
any benefit upon a school is indefensibte, in

fact and in reason. I submit that the ma-

jority of this court has rendered a judg-
ment on social policy which properly should
be left to the legislature. In practical effect
the court has held that the legislature may
not provide for the public welfare despite
the fact that it possesses this authority, both
traditionally and under the state constitu-
tion. The court does not have the power on
such grounds to nullify a legislative act,
tor to concede the power would be to make
the court sovereign over the legislature, the
constitution and the people, and convert the
this into a judicial

government of state

despotism.
4. Legislative Purpose.

The court is critical of one of the legis-
lative purposes expressed in Chapter 39, i.
e., the protection of the health and safety

of all school children in Alaska. It points

out that no transportation is provided for
non-public school children who do not live
along public school bus routes, nor for those
live within one and one-half

The

children who
miles from the schools they attend.41
court concludes from this that Chapter 39
does not effectuate the announced legisla-

tive intent.

| do not know what purpose is served by
this portion of the majority’s opinion, un-
less it was intended to suggest by inference
that the legislature had some ulterior motive
in enacting the statute— its stated objective
being a mere fiction— and that for this rea-
son the act was not an appropriate exercise
not really serve a

of police power or did

public purpose.

2d 79. 146 A.L.R. 612; Yisser v. Xook-
sack Valley School Dist. No. 506. 1949, 33
Wash.2d 699. 207 P.2d 198.

41. The Commissioner of Education is au-
thorized by regulation to encer into con-
tracts for the transportation of pupils
"who reside a distance of one and one-
half miles or more from the school they
are required to attend.” 4 Alaska Adm.
Code § 100(a), at 37.
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Long prior to the enactment of Chapter

39 transportation for school children was

provided by virtue of a law conferring
upon the Territorial Board of Education the
“Provide for the

power and authority to

transportation of pupils who reside a dis-

tance from established Schools.” 42 In its

practical operation this statute was con-
strued as applying to chil er. attending
public schools, but even here a" public

school children did not receive the benefits
of the law. Under limitations prescribed by
the Board of Education, children were per-
mitted to ride school buses only it they
lived beyond a certain distance from their
schools, and other children were afforded
no transportation if there were not a suffi-

cient number of them |living in a certain
area to justify the establishment of a trans-
portation route. This is precisely the sit-
uation contemplated by existing regulations
of the Commissioner of Education. They
provide that a transportation route may not
be established where there are fewer than
children who are residents

eight living

along a regularly maintained highway; that

extensions to routes already established
may not be made unless there are at least
three children and the extension is a regu-
larly maintained highway; that a route
extension may not be established for a one-
way distance of less than one mile; and
that a transportation route must be discon-
tinued if the average number of children
transported falls to five or below for two

consecutive months.43

Thus, the fact that literally "all" school
children in Alaska were not given transpor-
tation under Chapter 39 is not a circum-
stance peculiar to children attending non-
public schools. It is applicable to the same
extent to children attending public schools.
It is apparent, then, that when the legisla-
ture in 1955 for the first time extended the
assistance

of transportation to non-public

school childrer and spoke of "all school

42. SLA 1933, ch. 114, § 1 (8 37-2-3,
ACLA 1949).

43. 4 Alaska Adm.Code § 100(a), at 37.

44. SLA 1955, ch. 39, 5 1.
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children in Alaska", it was expressing its

legitimate concern for a class of children
who up to that time had been discriminated
against. The phrase “all school children”
obviously was intended to refer tr the fact
that all children, regardless of whether they
attended a public or non-public school, were
entitled to transportation if they were oth-

erwise qualified under applicable regula-

tions of the Board or Commissioner of

Education. It was never intended that chil-

dren attending non-public schools would

receive benefits over and above those ac-
corded the children attending public schools.
If this had been the effect of the statute,
there is little doubt but that the court would
be even more critical of such an arrange-

ment because of the resulting discrimination

against public school children.

The majority, therefore, is not justified in
stating that Chapter 39 does not effectuate
the intent of the legislature expressed there-
in. But even if this were so as it relates to
health and safety, the statute still would not

fail for a lack of a proper legislative mo-

tive. The act does not relate only to health

and safety; one of its declared purposes is.

to “achieve the objectives of the compulsory

education laws of Alaska.” 44 This alone

would be a sufficient consideration; for

legislation intended to facilitate the oppor-

tunity of children to get to school, both

public and non-public, serves a distinct pub-

lic purpose.43

The majority makes a further attempt to

justify its criticism of the legislative ob-

jective by stating that neither inclement,

weather nor highway traffic hazards were

used as a justification tor the first law

passed in Alaska to provide transportation

for school children. The court states that

distance from school seems to have been the

motivating force for legislation at that

time.

I have no quarrel with the proposition

that distance may have been a prime factor.

45. Everson r. Board of Education, 1947.
330 U.S. 1. 7. 67 S.CL 504, 91 L.Ed. 711.
719; Snyder v. Town of Newtown, 1960,
147 Conn. 374. 161 A.2d 770. 774, appeal
dismissed 81 S.Ct. 692, 5 L_Ed.2d 688.
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But this does not mean that health and
safety were not legitimate factors. If one
thinks or.ly a little about winter weather

conditions and the hazards of automobile
traffic, it should be apparent that as the dis-
tance a child must travel by foot increases
so do the hazards to his safety. Distance
bears such a real and substantial relation to

health and safety that the two cannot be

considered as separate motivating forces
which influence legislatures to provide
transportation for school children. In the

light of realities of contemporary living, it
is astounding that the court would suggest

that health and safety were not factors

which the legislature had in mind in au-

thorizing transportation of school children

at public expense.

Chapter 39 in fact has a real and sub-

stantial relation to the health, safety and

welfare of school children, despite the ma-
jority’s suggestion to the contrary. This
court is not justified in denouncing the leg-

islative motive or the legislative arrange-

ment because literally ‘“‘all" school children
in this state are not transported to their
schools. The legislature may do what it

can to accomplish what is deemed neces-

sary for the public welfare, and stop short

of those cases where the detriment to a

few, not afforded state aid, is considered

less important than the expense or incon-

venience to the state which might result if
the rule laid down

were mathematically

exact. Transportation of school children is
46. See note 49. infra.

47. Metropolis Theacer Co. v. City of Chi-
cago. 1913. 223 U.S. 61. 69. 33 S.Ct.
441, 443. 57 LEd. 730. 734.

48. Day-Brite Lighting Co. v. State of Mis-

souri, 1952. 342 U.S. 421, 423, 72 S.Ct.
405. 98 LJEd. 469. 472; Berman V.
Parker. 1954, 348 U.S. 26. 32, 75 S.Ct.
98. 99 LJEd. 27, 37; California State
Auto Asa'o. etc. v. Maloney, 1951, 341
U.S. 105. 110. 71S.Ct. 601. 95 L.Ed.
7S8, 793; Watsonv. Buck, 1941, 313
U.S. 387, 403, 61S.Ct. 962. 85 L.Ed.
1416. 1425; Sunshine Anthracite Coal

Co. v. Adkins. 1940. 310 U.S. 381, 394, 60
S.Ct. 907. 34 L.Ed. 1263.1272.

49. The appellants have furnished this

an expensive undertaking 49, and the legis-

lature may well have felt that the state

could not afford to provide transportation

for every child in the state and for every

distance traveled. “The problems of gov-

ernment are practical ones and may justify,

if they do not require, rough accommoda-

tions,— illogical, it may be, and unscien-

tific." 43 it is not within the proper scope
of judicial review for this court to sit as a

superlegislature and decide whether the

statute is fair or unfair, or wise or un-

wise, or whether it has gone far enough in

accomplishing a public purpose.48
5. Conclusion.

The basic, underlying controversy which

gave rise to this litigation is not disclosed

by the briefs or by the opinion of this court.

But it does exist and should be recognized.

Those who would deny transportation

for children attending non-public schools

are not concerned with transportation as

such. Nor are they truly solicitous about

the relatively minor expense to the state

which will result from the operation of

Chapter 39.49 Their real anxiety, and the

real issue in this case, has to do with the

very existence of the sectarian or religious

educational institutions, and the belief of

some persons in the supremacy of public

education administered and controlled by

the state.

This was evident from proceedings of the

Constitutional Convention. Delegate Pro-

posal No. 6, mentioned eailier in this opin-

court with a copy of a memorandum,
dated April 27, 1960, from Dr. Theo J.
Norby, Commissioner of Education, to
Ralph E. Moody, Attorney General of
Alaska. This memorandum imi.cates
that if tho lower court's decision had
been upheld, the additional expense of
providing transportation for non-public
school students in 1961 would be 117,-
937.25. It is interesting to note that
the total legislative appropriation for
"pupil transportation™ in 1960 was JI,-
197.197.00 (SLA 1960. ch. 132, 5 1. at
239). and that the amount requested in
the Governor's budget for fiscal year
1961-62 was JI1.300,000 (House BiU 42.
First Sessiou, Second Alaska Legislature,
1961, at 6).
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ion, did not deal solely with the subject of

the use of public funds for private schools.

That proposal spelled out in detail how
education should be handled in the new
State of Alaska. Section 2 provided that
"The State's responsibility for the edu-

cation of its people is here declared to be

clear, positive and final.” Section 4 would

have required the legislature to provide

“for the compulsory attendance at some pub-

lic school, wunless other state approved

means of education are provided.” Section

6 would have permitted the legislature to

provide "for the establishment of private
schools by individuals, groups, institutions
or corporations”, but only “"under charter

from the state.” That section also would

have required the state to establish unde-

fined “minimim educational standards for
such schools”, and would have allowed the
teaching in private schools of principles over
and above the state requirements, provided
that “were not otherwise

such teachings

contrary to the statutes or the constitution

of the state.”

During debate on the floor of the con-

vention, Delegate Coghill, a co-author of

proposal No. 6, stated that he was President
of the Association of Alaska School Boards
and “one of the framers of that twelve-
point program we developed in Anchorage
last October.” 50 That program, which had
been widely disseminated among the dele-
a five page document entitled

gates, was

“Basic Principles of Education to be In-

cluded in the Constitution for the State of
Alaska", and it stated that it had been for-
mulated and approved by the Alaska School
Association and the

Boards Superinten-

dents’ Advisory Commission at a meeting

in Anchorage in October 1955. Since the

recommendations and discussion in this

document coincide in relevant part with

Delegate Proposal No. 6, it is fair to pre-
portions of the

sume that those proposal

discussed here reflected the philosophy of

education, not just of the delegates who

submitted the proposal, but also of the oi-

50. Alaska Coostitucioaal Convention Min-
utes, Jan. 9, 1956, p. 58.
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ficial representatives of public education in

Alaska.

The basic thesis which runs through the

proposal is that education is primarily, if

not exclusively, the prerogative and func-

tion of the state; that the state is supreme

in this field. Evident is the cleir impli-

cation that the state should have the right
to determine in the first instance whether a

private school should even be allowed to

exist, and if so, then what it should or

should not be permitted to teach, Perhaps

there is even implicit here a resentment or

fear toward the existence of the private

schools— a thought that was revealed by

Delegate Coghill when, during debate on

the floor of the convention, he said that
"sectarianism segregation in our educational
system is bad for the children",31 and “The
people that are sending their children to
private parochial or any other type of insti-
tution are segregating themselves from the
public and therefore they should not derive

the benefit from the tax dollar.” ,J

Such a philosophy of education was total-

itarian in concept; the objective obviously

being to standardize children by forcing

them, practically, to accept instruction from
public school teachers only. It ignored the
fact that the child is not the mere creature
of the state; it denied the natural right of

parents to direct the destiny of their

children. It had no proper place in the

organic law for the State of Alaska, a- the
reject-

convention wultimately decided by

ing the proposal.

That constitutional history is important
to consider in the background of the present
controversy over bus transportation. The
effort to piacc all education under the com-
plete dominion of the state failed to succeed
The United

as a constitutional measure.

States Supreme court’s decis | in Pierce
1925, 268 u s.

1070, was a bar to

v. Society of Sisters, 510,

45 S.Ct. 571, 69 L.Ed.

any possible legislative enactment that

would compel attendance at public schools

only. The next logical step, then, was to
51. Id. at 59.
52. Id. at 64.
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restrict as far as possible the enjoyment of
the right to education not exclusively con-
trolled by the state, The opponents of the
right thus sought to bar the extension of
general welfare benefits to children who did
not attend a public school by attempting to
insert a constitutional provision against the
use of public funds for any indirect benefit
to a private school. They were unsuccess-
ful at the convention, but their defeat has
now been turned into victory by the court's

decision in this case.

In the Pierce case the Supreme Court of
the United States held that a statute which
compelled attendance at public schools un-
liberty of

reasonably interfered with the

parents and guardians to direct the up-

bringing of children under their control.
The court said:

“The fundamental theory of liberty
upon which all governments in this
Union repose excludes any general
power of the state to standardize its

children by forcing them to accept in-

struction from public teachers only.
The child is not the mere creature of
the state; those who nurture him and

direct his destiny have the right, cou-

pled with the high duty, to recognize

and prepare him for additional obliga-

tions." 53

This liberty of parents to choose the kind
of education to be given to their children, so

clearly .ated in Pierce, has lost much of

its effectiveness and meaning by the major-

ity's decision in this case. Because of the

economic and social realities of contem-

porary living, there undoubtedly will be

parents who will now find it impracticable

or impossible to continue sending their

children to the parochial school. To them,
the constitutional and natural right to edu-
cate their children in schools of their own

selection, and to thus express their convic-

53. Pierce v. Society cf Sisters. 1925, 268
U.S. 510, 535, 45 S.CL 571,573, 69 LEd.

1070, 1078.
Aluka Rtp. 346-363 P.2d— 30

tion of the importance of religious and

spiritual ideals in the formation of char-
acter, will be an abstract thing, without
practical meaning or value.

The transportation of school children

provided by Chapter 39 is a benefit common

and necessary to public and non-public

school children alike. To grant this as-

sistance to some children, and deny it to
others unless they forego their freedom of
choice of schools, embodies the element of
unfair treatment which is so foreign to our
American tradition. The concept of liberty
and equality of man was expressed in the
high purpose and noble convictions of our
forefathers who signed the Declaration of
Independence. It was again given expres-

sion with classic dignity by the men and

women who formulated the constitution for
the State of Alaska when they said that
"This constitution is dedicated to the prin-
ciples that all persons have a natural right
to life, liberty, the pursuit of happiness, and
the enjoyment of the rewards of their own
industry; that all persons are equal and en-
titled to equal rights, opportunities, and pro-
* %

tection under the law; *."54

This truly is the American idea— the

American tradition. It is the reason for

our nation’s being; it has been America’s

strength. But today in Alaska that idea

has become an abused phrase. The reality
behind it has been obscured by the court's

decision in this case; some of its power

and meaning have been lost. Those persons
who exercise their inherent right to direct
the destiny of their children must now pay
the price of being denied the equal rights
to which the constitution says they are en-

titled.

This court's decision is a grave injustice

to many citizens of this’state.

The judgment below should be affirmed.

54. Alaska Const, art. |, J L.
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Fiscal Analysis: HJR No. 48

Proposing amendments to the Constitution of the State of Alaska relating to revenuesfrom natural
resources, the Alaska pern anentfund, the appropriation limit and the budget reservefund; and
providing for an effective datefor the amendments.

The Alaska Permanent Fund Corporation’s operations are program-driven and program-financed.

Operating cost levels are proportional to the actual and anticipated growth of the Fund and reflects
the Corporation's ability to generate income. As funds under management increase, Fund custody
and investment management fees increase; and the need for additional accounting and investment

staff with associated support costs are also needed as portfolios grow.

Personal Services - Salary & Benefits for 4 new positions:
FY 96: Data Processing Analyst/Programmer $70.0
FY 97: Investment Officer $100.0; Accounting Clerk $38.0
FY 98: Portfolio Accountant $63.5

Travel - Transportation, Per Diem, Honorarium:
(@) 7th Trustee added to Board: Board meeting travel $16.9; asset allocation/investment

management related travel $5.6
(b) Investment officer travel: Board meeting and investment management travel $8.0

Contractual Services:
(@) Equity management fees: This increment is due to increased funds under management.

(b) Custody fees: This increase is due to the increase in the amount of assets requiring

safekeeping.
(c) Financial network fees: Cost for additional financial data, networks, and associated

terminals for new Investment Officer.

Equity Memt CustodvMgmt Financial ,b;
FY 96 1,423.4 182.1 0.0
FY 97 1,423.4 182.1 40.0
FY 98 2,491.0 318.6 40.0
FY 99 3,558.6 455.2 40.0
FYOO 4,626.2 591.7 40.0

Equipment - one-tiine associated costs of new positions: workstation furniture (desk,
credenza, chair, telephone, file, computer)
(@) FY 96: Analyst Programmer $6.0
(b) FY 97: Investment Officer $6.0; Accounting Clerk $6.0
FY 98: Portfolio Accountant $6.0



LETTER OF INTENT

After reviewing HJR 48 (Restructuring the Permanent Fund) the
subcommittee decided that before the legislature embarks on a new
method of budget funding many policy issues must first be addressed, The
decision was made after carefully evaluating the premises of HIJR 48, in
addition to information provided from individuals knowledgeable in
evaluating financial proposals.

This Letter of Intent contains 1) A Basic Outline of HIR 48, 2) Policy
Questions That Must Be Asked and 3) A Proposal For Further Action by the
Legislature.



1) A Basic Outline of HIR 48 "The Cremo Plan™

The purpose of the plan is to stabilize state resource revenues at a
sustainable level, to increase the size of the Permanent Fund, and to
minimize the negative consequences of the fiscal gap. The plan requires
this session’s legislature to propose - and the voters in the fall election to
appicve - an amendment to the State Constitution to provide that
beginning July 1, 1995 and henceforth, all natural resource revenues be
deposited in the Permanent Fund along with the assets of the state's two
budget reserve accounts and the Railbelt Energy Fund. All future income
earned by the Fund would be retained in the Fund, but there would be an
annual withdrawal from the Fund based on its average market value over
the past 12 quarters. The first year, the withdrawal would equal 20
percent, but then would be reduced geometrically each year until the
permanent withdrawal rate of 6 percent is reached in the year 2006.



2) Policy Questions That Must Be Asked

There are major policy and technical questions which must be thoroughly
researched and answered before we are in a position to present any plan
to the voters. Those issues include:

1. Revenue Allocation - If only resource revenues are used to
determine the budget amount available, and our entitlement programs
continue to grow, won't most of the available revenues eventually go into
the entitlements and less into resource development, thereby reducing the
revenue source which funds the cycle? Additionally, what about the
negative impact to natural resource development by encouraging high
severance and other taxes in order to generate enough income to support
the growing needs of an expanding population?

2. Effect on Bonds - How will a budgetary funding mechanism
such as this affect the State's current bond rate? If adopted, could it
impair the State’s credit and, thereby impair the ability of the State, state
agencies and local governments to fund capital improvements through
bonds?

3. Emergency Relief - The amendment makes perhaps 90 percent
or more of the recurring unrestricted revenue of the state 'not
appropriable.” The amendment then prescribes a set percentage for

expenditure each year. There is no allowance of amounts necessary to
meet unforeseen disaster emergencies. The State needs to have a rainy
day fund for atrocities such as earthquakes and other natural disasters.

4. Assumptions - The plan is based on the Department of
Revenue's fall 1993 mid-case revenue projections, and assumes an annual
total ate of return for the Permanent Fund of 10 percent and an annual
inflation rate of 4 percent. The Alaska Permanent Fund Corporation's
projections are based on the low-case revenue projections, and assume a
long-term average rate of return for the Permanent Fund of 9 percent and
a long-term average rate of inflation of 6 percent. Long term market



history does not support conservative investments returning 2 1/2 times
the inflation rate. The "Cremo" plan assumes some combination of state
spending cuts and revenue increases. Given the plan's assumptions, a 12
percent annual increase in conventional revenues and a $30 million cut in
annual state spending would eliminate the fiscal gap. This is a tremendous
statement when no one has the ability to predict future deposits into the
fund up to the year 2006.

5. Appointments to the Board of Directors - The directors of the
corporation should not be subject to confirmation. Under the present
approach used in the constitution, only department heads and the heads of
guasi-judicial boards are subject to confirmation. The corporation would
be the trustee of the source of most of the expendable money of the state.
There could be an inherent conflict of interest if the legislature shares the
power to make appointments to the board.

6. The Transition Period - The plan provides fora higher but
gradually reduced withdrawal rate during a 10-year transition period in
order to minimize ;he negative cons* quences of the fiscal gap. The
proposed constitutional amendment states that the withdrawal rate shall
decrease geometrically throughout the transition period, but does not
provide specific details. This ambiguity should be cleared up. We lack
sufficient information to know whether the percentages proposed
beginningin fiscal year 1996 and thereafter will have the effect of
depleting  the corpus, or leave it unprotected from theeffects of inflation.



3) A Proposal For Further Action By the Legislature

Before the legislature and the citizens of this state will approve this plan,
they need to be convinced that it is clearly an improvement over the
status quo. While there are some positive and intriguing aspects of HJR 48
there are also a number of undesirable outcomes which might occur should
actual conditions in the future vary significantly from the assumptions
upon which the plan is based. Indeed, the consequences for Alaska of this
plan are too serious to rush a study. The subcommittee believes that it
would be beneficial to the state and its citizens to establish a long-range
plan that organizes the state's approach to handling its finances. It is for
these reasons and the aforementioned concerns that the subcommittee
proposes the establishment of a blue ribbon task force comprised from all
branches of government, as well as technical experts in the field, that
would thoroughly investigate the concept contained in HIJR 48 and other
feasible long-term financial plans. Unfortunately, there is not time enough
during the current legislature to complete the study and think the task
force should meet during the interim. We feel that further action, at this
time, on this issue falls under the purvue of the Finance Committee.
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

February 1, 1994

Honorable Brian Porter
Chairrman

House Judiciary Committee
State Capitol, Rm. 122
Juneau, AK 99801-1182

Re: HJR 48

Dear Representative Porter:

WALTER J. HICKEL, GOVERNOR

PLEASE REPLY TO:

[] 1031 WESTATH AVENUE. SUITE200
ANCHORAGE. ALASKA 99501-1994

PHONE:  (907)269 5100
FAX: (907)276-3697

] KEY BANK BUILDING
100 CUSHMAN ST., SUITE 400

FAIRBANKS. ALASKA 99701-4679
PHONE: (907)451-2611
FAX:  (907)451-2646

yj P.O. BOX 110300 - STATE CAPITOL
JUNEAU. ALASKA 99811-0300
PHONE: (907)465-3600
FAX: (907)'4E3:5295 465-6735

| was asked to review the provisions of HJR 48 (amending

the Alaska Permanent Fund) and be available

for testimony.

Unfortunately, I will be out of town on February 2 and will not be

able to attend the committee meeting in person.

following comments for your consideration:

I offer the

1) page 1, line 9: the amendment makes perhaps 90

percent or more of the recurring unrestricted revenue of the state
"not appropriable.”™ The amendment then prescribes a set percentage
for expenditure each year. There 1s no allowance of amounts
necessary to meet unforeseen disaster emergencies.

2) page 2, Uline O: investment standards for the
permanent fund principal would be set by law. This could permit
investment standards that may not be consistent with those used by
a hypothetical prudent investor.

) 3) page 2, lines 10 - 13: measuring the rate of
withdrawal against the average market value of assets requires the
corporation to set an extremely aggressive investment strategy.

4) page 2, line 7: the term "long term capital
appreciation” appears to require an investment strategy that will
not include the type of returnnecessary to provide a rate of
return exceeding a 6 percent actual rate.

5 page 2, line 19: the directors of the corporation
should not be subject to confirmation. Under the present approach
used in the constitution, only department heads and the heads of
quasi-judicial boards are subject to confirmation. The corporation
would be the trustee of the source of most of the expendable money

_H = <* SS*

AG’s ANALYSIS
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Hon. Brian Porter, Chair February 1, 1994
House Judiciary Committee Page 2

of the state. There could be an inherent conflict of interest if
the legislature shares the power to make appointments to the board.

6) page 2, line 32: 1 don"t know what is intended when
the applicable percentage 1s decreased '"geometrically.¥ This
ambiguity should be cleared up. I lack sufficient information to

advise you whether the percentages proposed beginning in_ fiscal
year 1996 and thereafter will have the effect of depleting the
corpus, or leave it unprotected from the effects of inflation.

I hope these comments are of use to the committee when
considering this joint resolution. If I can be of further help,
please do not hesitate to contact me.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Assistant Attorney General
JLB:tg

cc: Raga Elim
Legislative Liaison
Office of the Governor

Deborah Behr
Assistant Attorney General
Legislation & Regulations Section



FY95
FY96
FY97
FY98
FY99
FYOO
FYO1
FY02
FYO3
FYO4
FYO5
FYO6
FYO7
FY08
FY09
FY10

Column 1

Non-dedicated
Petroleum K
Interest Revenues

1375.0
2,031.0
2,127.0
2,064.9
1,9025
1,751.0
1,632.8
15243
1/406.7
1380.8
1,131.6
1,000.0

893.1

812.7

749.1

Column 2

Non-petroleum
Revenues

280.9
289.3
298.0
306.9
316.1
325.6
3354
345.4
355.8
366.5
377.5
388.8
400.4
412.5
424.8

Column 3

Net GF
Unrestricted
Revenues
(Columns 1+2)

2,155.9
2,320.3
2/425.0
2371.8
2318.6
2376.6
1,968.2
1369.8
1,762.5
1347.3
1309.1
1388.8
1393.5
1325.2
1,174.0

Traditional vs. Cremo Budgeting

Column 4

PFC
Dividend

584.0
614.0
652.0
6810
7530
816.0
883.0
955.0
13310
1,098.0
1,167.0
1,238.0
1312.0
13890
1,4680
13510

Column 5 Column 6
Traditional Cremo
Budget Budget

(Cotume™ 1 #4) (Coluaui* 7+ 8)

2,769.9
2,9720
3,106.0
3,1240
3,034.6
2,959.6
2,923.2
2,500.8
2360.5
23140
2,747.1
2,7000
2382.5
23930
2,725.0

Tradition*] tuumca mid-case Full» DoR Revenue Forecast end Femanent Fund Corporation Fall *93 Forecast

Cremo resume* tu n DoR Revenue Forecasts, PFC earnings areumption*,

2,924.9
2314.0
2387.5
2367.9
2/472.0
2,402.5
2341.4
2379.5
2314.8
2,149.5
2084.7
23290
2380.9
2334.0
23836

Column 7

Cremo
Withdrawal

2,644.0
2324.7
23895
2,261.0
2,155.9
2,076.9
2,006.1
1,934.0
1,859.0
1,783.0
1,7073
1341.1
1,9805
2,121.6
2,2603

Column 3

Non-petroleum
Revenues

280.9
2893
298.0
306.9
316.1
325.6
335.4
345.4
3553
3665
3775
3683
400.4
4125
4243

Column 9

Traditional
PF Balance

13.777.0
14.601.0
15,486.0
16,432.0
17,751.0
19,130.0
20375.0
22396.0
23,696.0
25380.0
27,150.0
29,008.0
30,960.0
32,930.0
34,743.0
36,632.0

10 year transition, and PFC assumptions on Earnings Reserve balance

Offioa dWRep. Hanky, x4939
January 27,19fc

Column 10

Cremo
PF Balance

14,952.00
15388.29
16301.53
18,280.88
19,989.23
21,769.31
23514.07
25363.20
27524.22
29310.57
32,122.61
34343.99
36383.49
39,156.55
4138160
4338122

FY95
FY96
FY97
FY98
FY99
FYOO
FYO1
FY02
FYO3
FYo4
FYO5
FYO06
FYO7
FYO8
FYO09
FY10



Traditional vs. Cremo Budgeting

Notes and Assumptions for Spreadsheet
Page 1

Column 1

These figures are taken from the Department of Revenue Fall 1993
Revenue Sources Book (hereafter DoR Forecast), pages 40 and 41. In particular,
the non-dedicated petroleum and interest revenues are determined by
subtracting Non-petroleum, Non-interest Revenues on page 40, column 10, from
Total Net G.F. Unrestricted Revenues on page 41, column 20.

Column 2

These figures are taken from DoR Forecast, page 40, column 10.

Column 3

These figures are determined by adding non-dedicated petroleum and
interest revenues to non-petroleum revenues (columns 1 and 2), and are also
found in DoR's Forecast, page 41, column 20.

Column 4

The dividend amounts aie taken from the Alaska Permanent Fund
Corporation financial projections as of October 31, 1993 (hereafter PFC
projections). Rate of return assumptions call for a nominal return of 8.37% from
FY96 - 98, and 9.00% from FY99 - 2010. AIll numbers in the worksheet are
nominal, therefore inflation projections need not be considered.

Column 5

Combining columns 3 and 4 produces the amount available to the
Legislature for appropriation under our traditionl system. Dividends must be
appropriated from this amount.

Column 6

Combining columns 7 and 8 produces the amount available to the
Legislature for appropriation under the Cremo plan. Dividends must be

appropriated from this amount.

Office of Rep. Hanley
January 2R, 1994



Traditional vs. Cremo Budgeting
Notes and Assumptions for Spreadsheet
Page 2

Column 7

These figures are determined by taking a percentage of the 12 quarter
averagebalance of the Permanent Fund. The Cremoplan assumes atransition
periodbeginning in FY96 andending in FYO06 when apermanent 6% withdrawal
rate is achieved. Percentages during the transition are determined by a
geometric progression. They are as follows:

FY96 20% FYO97 17.73%
FY98 15.72% FY99 13.94%
FYO00 12.36% FYO01 10.95%
FYO02 9.71% FY038.61%
FYO04 7.63% FY056.77%

FY06 6.00%
After FY06, a 6% withdrawal rate is continued.

The withdrawal amount, relative to the Cremo plan's Permanent Fund
year-end balance, is a lower withdrawal percentage. For example, the
withdrawal amount in FY96 is actually 16.9% of the year-end balance of the

Permanent Fund.
The Cremo plan assumes the identical rate of return assumptions for the

Permanent Fund as contained in the PFC projections (i.e. 8.37% from FY96 - 98
and 9.0% from FY99 - 2010).

Column 8

These figures are identical to figures in column 2.

Column 9

Figures in this column are from PFC projections.

Column 10

To achieve financial parity with the traditional model, $1,175 billion was
added to the Permanent Fund in the Cremo plan, distributing this amount evenly
through the 12 quarters prior to FY96. This number was taken from the PFC
projections as the Earnings Reserve balance available at the end of FY95.

Office of Rep. Hanley
January 28, 1994



Data: Dept, of Revenue (projections: fall, 1993, mid case)
* Permanent Fund Corp. (projections: October 31, 1993, mid case)

Transitional withdrawal: 20% In initial year to permanent % in 2006 10
Permanent withdrawal: 6.00%
Total return FY95 - 98: 8.37%
Total return FY98 - 2010 9.00%
Reserves: *1,175

Proposed State Financial System
(millions of dollars)

Fiscal Year Deposit Year Begin 2nd Qtr Begin  3rd Qtr Begin 4th Qtr Begin YearEnd  Avg Prior Bal Wdrl % Withdrawal
1993 * 11,800.92 12,044.85 12,283.79 12,532.73 12,776.67
1994+ 12,874.58 13,100.52 13,326.46 13,552.40 13,778.33
1995* i3,876.25 14,145.19 14,414.13 14,683.06 14,952.00
1996 2,117.12 14,952.00 15,130.39 15,312.52 15,498.46 15,688.29 13,219.99 20.00 2,644.00
1997 2,295.33 15,688.29 15,958.02 16,233.39 16,514.52 16,801.53 14,238.83 17.73 2,524.74
1998 2,416.40 16,801.53 17,159.96 17,525.89 17,899.48 18,280.88 15,200.52 15.72 2,389.53
1999 2,354.71 18,280.88 18,687.34 19,102.30 19,525.94 19,989.23 16,222.87 13.94 2,260.97
2000 2,175.06 19,989.23 20,412.40 20,844.42 21,285.48 21,769.31 17,448.13 12.36 2,155.89
2001 2,008.86 21,769.31 22,207.46 22,654.78 23,111.46 23,614.07 18,959.57 10.95 2,076.92
2002 1,883.00 23,614.07 24,076.78 24,549.18 25,031.46 25,563.20 20,655.92 9.71 2,006.08
2003 1,754.37 25,563.20 26,052.25 26,551.54 27,061.27 27,624.22 22,462.17 8.61 1,934.04
2004 1,626.18 27,624.22 28,142.82 28,672.28 29,212.81 29,810.57 24,353.56 7.63 1,859.04
2005 1,486.83 29,810.57 30,358.77 30,918.43 31,489.80 32,122.61 26,345.99 6.77 1,783.01
2006 1,321.81 32,122.61 32,696.39 33,282.18 33,880.22 34,543.99 28,454.83 6.00 1,707.29
2007 1,175.92 34,543.99 35,097.06 35,661.70 36,238.16 36,883.49 30,684.26 6.00 1,841.06
2008 1,057.16 36,883.49 37,419.61 37,966.95 38,525.74 39,156.55 33,008.32 6.00 1,980.50
2009 965.92 39,156.55 39,680.93 40,216.29 40,762.86 41,384.60 35,359.84 6.00 2,121.59
2010 892.22 41,384.60 41,901.28 42,428.77 42,967.29 43,584.22 37,679.44 6.00 2,260.77

__Cremo plan worksheet - uses DoR Fall
Forecasts, and PFC Fall "93 Forecasts



Alaska Permanent Fund Corporation

FINANCIAL PROJECTIONS
(In millions)

as of October 31,1593

GROWTH OF FUND PRINCIPAL USE OF FUND INCOME
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Mid Scenario Detailed Revenue Projections
(Millions on Dollars)

@ ) 3) (4) (5) (6) ©) (8) (9) (10) (ID (12)
INCOME TOTAL  NON-PETR  GEN FUND TOTAL REVS
SEVERANCE PROPERTY  OIL&GAS GROSS  MINERAL  UONUS  FROM PETROLEUM  NON-INTR  INTEREST W PERM FND
ty IAX TAX INCTAX ROYALTIES  RENTS SALES PRIOR YEARS REVENUES  REVENUES  REVENUES DEDICATION
1981  1170.20 143.00 860.10 1501.60 7.90 14.10 000  3696.90 186.10 227.80 4110.80
198z 1s81.70 142.70 668.90 1553.20 26.40 10.30 000 398320 '  209.00 324.70 4516.90
1983  1493.70 152.60 236.00 1447.40 54.20 73.10 000  3457.00 228.60 375.80 4061.40
1984 1393.10 131.00 265.10 1409.00 21.90 16.70 000  3236.80 245.80 282.J0 3765.30
1985  1389.40 128.40 168.60 1390.30 2370 . 23.60 000  3124.00 283.00 233.50 3640.50
1986 1107.90 113.50 133.90 1098.20 44.50 70.10 460.70  3028.80 222.40 195.20 3446.40
1987  648.50 102.50 120.40 591.60 29.10 100 8520  1578.30 243.00 161.90 1983.20
1988  s18.70 96.20 158.00 953.50 24.20 11.30 3290.00  2390.90 223.60 132.60 2747.10
1989  698.80 89.70 166.00 818.70 18.00  23.00 250.70  2073.90 245.10 100.70 2419.70
1990  1001.60 89.80 117.20 1004.43 21.00 0.00 156.80  2390.83 271.33 117.90 2780.06
1991 1284.80 85.00 185.10 1292.83 2130  38.30 39859  3305.92 291.04 125.00 3721.96
1992  1053.20 69.00 165.50 1021.32 17.10 5.25 44761  2693.44 353.40 101.80 3148.6-1
1993  1017.60 66.90 834.70 982.62 2030  76.60 7582 307454 325.58 70.90 3471.02
199 942.80 63.20 189.90 851.20 21.85 110 940  2079.45 275.69 36.30 2391.44
1995 921.70 60.20 139.00 926.40 20.76 000 9.40  2077.46 280.11 27.20 2384.77
1996  924.90 56.70 139.00 967.40 19.72 0.00 9.40 2117.12 280.86 27.20 2425.18
1997  1011.70 53.10 127.00 1071.40 18.73 0.00 1340  2295.33 289.29 3220 * 2616.82
1998  1052.10 49.90 119.00 1164.20 17.80 0.00 1340  2416.40 297.96 34.55 2748.91
1999 994.80 46.00 111.00 117260 ' 1691 0.00 1340  2354.71 306.90 36.15 2697.76
2000 888.20 42.80 109.00 1105.60 16.06 0.00 1340  2175.06 316.11 35.33 2526.50
2001 793.20 39.80 105.00 1042.20 15.26 0.00 1340  2008.86 325.59 33.02 2367.47
2002 726.50 36.80 99.00 1006.20 14.50 0.00 000  1883.00 335.36 30.91 2249.26
2003 649.10 34.10 94.00 963.40 13.77 0.00 000 175437 345.42 29.50 2129.30
2004 s74.20 31.50 89.00 918.40 13.08 0.00 000 162618 355.79 27.88 2009.85
2005  498.60 29.60 84.00 862.20 12.43 0.00 000  1486.83 366.46 26.29 1879.57
2006  406.60 27.70 79.00 796.70 11.81 0.00 0.00 1321.81 377.45 2457 1723.83
2007 326.90 26.10 76.00 735.70 11.22 0.00 000 117592 388.78 22.50 1587.19
2008  265.60 24.70 71.00 685.20 10.66 0.00 0.00 1057.16 400.44 20.71 1478 31
2009  226.20 23.30 67.00 639.30 10.12 0.00 0.00 965.92 412.45 19.29 1397.67

2010 200.90 21.80 62.00 597.90 9.62 0.00 0.00 892.22 424.83 18.28 1335.32



13 (14) (15) (16) a9 20) 21)

CONSTITUTIONAL
TOTAL REVS PERM MIDGET NET GEN FUNI)
i WPERM FND  PURSCII NPIt-A OTHER FUND RESERVE UNRESTKD REVENUES
DEDICATION  HIND F FUNDS  DICDICATN  FUND NOM S REAL 19975
I%81 4110.80 7.50 W% 74.30 385.10 0.00 3718.20

1982 4516.90 8.00 0.00 0.00 40050 0.00 4108.40
1983 4061.40 9.40 0.00 421.00 0.00 3631.00
1984 3765.30 9.00 0.00 8 366.20 0.00 3390.10
1985 3640.50 1.10 5.40 . 368.00 0.00 3260.00
1986 3446.40 6.90 41.00 0.00 32340 0.00 3075.50
1987 1983.20 3.30 9.90 0.00  170.60 0.00 1799.40
1988 2747.10 6.60 1.00 18.80 417.90 0.00 2305.80

0

0

0

0

—
o
S

o—
o

1989 2419.70 4.30 0.80 00 22840 0.00 2186.20
1990 2780.06 5.13 0.60 00 267.10 0.00 2507.23
1991 3721.96 8.83 0.37 00 43500  291.20 2986.96
1992 3148.64 15.04 0.13 00 33780 333.07 2462.60 2462.60
1993 3471.02 6.80 0.19 00 31530 67.13 3081.60 299184
1994 2391.44 437 0.40 0.00  228.07 0.00 2158.60 2032.71

199 2384.77 4.74 0.30 100 246.83 0.00 2125.90 1941.73
J9% 242518 4.94 0.10 100 257.24 0.00 2155.90 1895.76
1997 2616.82 5.45 C.00 100 284.09 0.00 2320.28 1964.35
1998 2748.91 5.91 0.00 1000 308.03 0.00 2424 97 1976.56
1999 2697.76 5.95 0.00 10.00  309.99 0.00 2371.82 1861.27
2000  2526.50 5.6! 0.00 1000 29231 0.00 2218.58 1676.20
2001 236747 5.29 0.00 1000 27557 0.00 2076.61 1509.86
2002 2249.26 5.10 0.00 1000 265.99 0.00 1968.17 1377.14
2003 1 2129.30 4.89 0.00 0.00 25465 -0.00 1869.76 1259 02
2004 " :.009.85 4.66 0.00 0.00 24274 0.00 1762.45 114208
20051 1879.57 437 0.00 0.00  227.93 0.00 1647.21 1027.25
2006 1723.83 4,04 0.00 0.00 21070 0.00 1509.09 905.65
2007 1587.19 3.73 0.00 0.00 194565 0.00 1388.81 » §02.08
2008 1478.31 3.48 0.00 000  181.34 0.00 129349 718.90
2009 139767 3.25 0.00 888 169.24 0.00 1225.18 699.30
2010 1335.32 3.04 0.00 . 158.32 0.00 1173.96 604.26



_ Prepared by Roger Cremo

The Slate's Revenues and the Economy

Premises

» a substantial part of the state s revenues will continue to be derived from natural resources 1
» revenues from natural resources fluctuate -
e Alaska s economy will continue to be dependent on state spending

Existing system

» the state spends the natural resource revenues *

Problem caused by existing system

when natural resource revenues are plentiful, state spending creates a great demand in the
--.private sector for goods and services
®if the revenues then decrease substantially, spending is cut and the demand evaporates
« the consequences ot economic busts are well-known

ThEOrY e e o — s e e -

* for aystable economy,'tlie state must spend at a sustainable leveL __ r..

* but it cauVdo that, because of the fluctuation of natural resource revenues

-* thereforev the state should not spend the naturalresourcer e v.e n u e s ...

* it should try to convert them into revenues that don't fluctuate, so that it can spend at a
sustainable level

Proposed system

* natural resource revenues are not appropriable and are deposited into the Alaska Permanent
Fund

 the fund is invested, and earnings are reinvested

» afixed percentage of the fund tat its average market value over a period) is withdrawn annually
for appropriation™

» the withdrawal feature is designed to provide revenues that continually increase (and thus are
not Jiuauatmgi's-

Advantage of Proposed System

« state spending no longer causes economic busts

11In Alaska the chief source of wealth is natural resources The state owns and can uu them or otherwise is
entitled to the revenues Irom them

- Because they are governed by discovery, production and world price.

5Except about 10T. of them, which goes into the Alaska Permanent Fund

HThe fixed percentage is 5 which is the real annual rate of total return on investment if the nominal rate is
1(J* and the rate of inflation if 4*

311 the actual rate of return or the actual rate nf inflation differs adversely from. til<tassumedjate. Ihg.amaunl
withdrawn can decrease depending on the estent of the difference and the amount of naturnl fesource

revenues deposited



Some other advantages of proposed system

0 since state spending is not only at a sustainable level but at the maximum sustainable level, the
economy is supported to the greatest extent possible

* budgeting becomes feasible, because income for the subject vear is known

» the state s assets (formerly, land and natural resources) are diversified to include securities

* public works projects are no longer crammed into periods of high revenues, with inadequate
planning and incomplete accounting

 the state ?credit is reestablished

* long-range planning becomes feasible

Conversion to proposed system

» requires 1lethe transfer of reserves to the fund. (2 «temporarily, the same reduced spending
and increased conventional revenues that the coming fiscal gap would require under the
existing system and i3> a higher but gradually reduced withdrawal percentage factor during a
transitional period

Obstacles to change
* the legislature s reluctance io allow the people to vote on a constitutional amendment that would
revoke its authority to spend natural resource revenues
» the mifconception that the proposed system eliminates dividends
» afear that the fund win be depleted if there is less investment return or more inflation than
anticipated or. during transition, there is a greater decrease in oil revenues than forecasted
» atear that if great wealth results.
- the bureaucracy* will expand
- the slate will lose its incentive to develop natural resources
- Alaskans will become dependent, disinterested m government, lethargic and
immoral

Schedule

e spring. 1994 - legislature passes resolution proposing constitutional amendment
* rail. 1994 < people vote in favor of proposed constitutional amendment
e July 1,1995 - conversion to new system begins

10/14/95
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Alaska Permanent Fund Corporation
P.O. Box 25500 Juneau, Alaska 99802-5500
(907) 465-2047

MEMORANDUM

DATE: January 18, 1994
TO: Board of Trustees
FROM: Jim Kelly
Research . n Officer
SUBJECT: 20 Questions (and Answers) on the Cremo Plan

1) What is the plan's purpose?

To stabilize state resource revenues at a sustainable level, to increase the
size ofthe Permanent Fund, and to minimize the negative consequences of
the fiscal gap.

1) How does the plan work?

The plan requires this session's legislature to propose - and the voters in
the fall election to approve - an amendment to the State Constitution to
provide that beginning July 1, 1995 and henceforth, all natural resource
revenues be deposited in the Permanent Fund along with the assets of the
state's two budget reserve accounts and the Railbelt Energy Fund. All
future income earned by the Fund would be retained in the Fund, but
there would be an annual withdrawal from the Fund based on its average
market value over the past 12 quarters. The first year, the withdrawal
would equal 20 percent, but then would be reduced geometrically each *
year until the permanent withdrawal rate of 6 percent is reached in the
year 2006.



Cremo Plan
January 18, 1994
Page 2

3) Will the plan stabilize state resource-derived revenues at a
sustainable level?

Yes. However, that level would be insufficient, for at least the next 15
years, to fund the entiie costs of state government. Matching projected
state revenues with projected state spending would still require reductions
in the state budget and increases in other non-resource-derived state
revenues.

4) Will the plan increase the size of the Permanent Fund?
Yes, given the assumptions upon which the plan is based.
5) What are the assumptions?

The plan is based on the Department of Revei.. .a's fall 1993 mid-case
revenue projections, and assumes an annual total rate of return for the
Permanent Fund of 10 percent and an annual inflation rate of 4 percent.
The Alaska Permanent Fund Corporation's projections are based on the
low-case revenue projections, and assume a long-term average rate of
return for the Permanent Fund of 9 percent mid a long-term average rate
of inflation of 6 percent.

6) What happens if the more conservative estimates prove to be
true?

If the Corporation's estimates prove accurate, the Fund would still grow
larger than under the status quo, but the money provided each year to the
treasury from the Permanent Fund would be significantly less than the
plan projects.

7) Why is there a transition period before implementation of
the permanent withdrawal rate?

The plan provides for a higher but gradually reduced withdrawal rate
during a 10-year transition period in order to minimize the negative
consequences of the fiscal gap. The*economy depends to a significant
extent on state spending and too sharp a reduction would directly and
indirectly eliminate many jobs and sink the state into a serious recession.



Cremo Plan
January 18, 1994
Page 3

8) What is the rationale for the 6 percent withdrawal rate?

Given the plan's assumptions, a 6 percent withdrawal rate provides the
maximum amount of money to the state treasury while still protecting the
Fund against inflation. Arguments can be made that the number should
be higher or lower: the higher the rate of withdrawal, the more money is
made available for state spending; the lower the number, the greater the
protection to the Fund from inflation. From the Fund's perspective, it
would be more prudent to base the annual withdrawals on the real growth
of the Fund, not on an arbitrary number.

9) Does the plan provide the Permanent Fund with protection
against inflation?

Only if the annual amount withdrawn by the treasury plus the amount
"withdrawn" by inflation is less than the total earnings of the Fund for
that year plus the new deposits. Using conservative estimates of all four
variables - a 4 percent withdrawal rate, new deposits according to the
DOR low-case revenue forecast, a 9 percent earnings rate, and a 6 percent
rate of inflation - the Fund experiences a net inflation-proofing surplus in
the first 15 years ofthe plan.

10) What has been the historic rate of inflation, and what does
the Corporation project for the future?

Since 1926, inflation has averaged just over 3 percent. Since the Fund
started in 1977, inflation has averaged just under 6 percent. The
Corporation projects a 4 percent average rate of inflation for the next four
years, and a 6 percent average rate ofinflation over the long-term.

11) What have been the Fund's historic rate of return, and what
does the Corporation project for the future?

Since the Permanent Fund started in 1977, the realized rate ofreturn has
averaged 11 percent. The Fund's total return for the past 9 and 3/4 years
has been just over 12 percent. The Corporation projects a 8.37 percent
rate*- of return for the next four years, and a 9 percent rate of return over
the long term.
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12) Does the plan provide for the payment of full dividends?

Technically, the plan would increase dividends because the current
statutory dividend formula is based on the Fund's annual income, which
would increase. However, using that current statutory dividend formula,
the plan would produce significantly less resource revenue for state
spending than would be produced under the status quo.

13) What if the dividends were capped at $1,000 per capita?

Then, dividends would be reduced from the status quo, but the revenues
made available for state spending would be increased.

14) How does the plan address the fiscal gap?

As mentioned above, the plan assumes some combination of state
spending cuts and revenue increases. Given the plan's assumptions, a
12% annual increase in conventional revenues and a $30 mill'm cut in
annual state spending would eliminate the fiscal gap.

15) Are the Cremo Plan's assumptions realistic?
The assumptions may be realistic, but they are not conservative.

18) What other effects would adoption of this proposal have on
the Permanent Fund?

The plan would certainly create a need for more staffing and a higher
operating budget for the Permanent Fund Corporation. Additionally, and
more importantly, the plan might also affect public perceptions. It might
blur the distinction between the Permanent Fund as a savings account
and the General Fund as the state's spending account, and it might
destroy the link which exists currently between the citizens and their
savings account. Finally, if state government comes to rely on the
Permanent Fund as its primary source of operating revenues, pressure
would likely build on the Board of Trustees to take more risks with the
investment policy in order to attempt to earn greater rates ofreturn.
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17) Does the plan have advantages over the current situation?

As the Commission on the Future of the Permanent Fund said about it in
1990, "A successful transition to this concept would remove substantial
elements of doubt and uncertainty regarding future state revenues and
the health of Alaska's economy."

18) Does it have disadvantages over the current system?

The plan forces the legislature to make a number of difficult decisions over
the next several years. Based on the Corporation's estimates, it is likely
that taxes would have to go up, state spending would have to go down, the
dividend formula would have to be adjusted downward, and inflation-
proofing would have to be curtailed.

19) What is the bottom line? Is this a good plan or not?

The plan is based on sound principles and could work, but there are
significant risks involved. If the Fund's growth is significantly hindered,
particularly in the early years, either by lower-than-expected oil deposits
or deposits of other state reserves, low earnings or high inflation, this plan
will not necessarily be an improvement over other alternatives.

20) What obstacles have to be overcome?

Before the legislature and the citizens of this state will approve this plan,
they need to be convinced that it is clearly an improvement over the status
quo. Unfortunately, there are a number of undesirable outcomes which
might occur should actual conditions in the future vary significantly from
the assumptions upon which the plan is based. Against these
uncertainties, one thing is known for sure: the Permanent Fund as
currently structured is not broken.



Alaska Permanent Fund Corporation
P.O. flex 25500  Juneau, Alaska 99802-5500
(907) 46C-2047

MEMORANDUM

DATE: January 19,1994
TO: Board of Trustees
FROM: Jim Kelly

Research &"\JLiai"on Officer

SUBJECT: 20 Questions (and Answers) on the Cremo Plan

1) What as the plan's purpose?

To stabilize state resource revenues at a sustainable level, to increase the
size ofthe Permanent Fund, and to minimize the negative consequences of

the fiscal gap.
2) How does the pla:> r.ork?

The plan requires this session's legislature to propose —and the voters in
the fall election to approve - an amendment to the State Constitution to
provide that beginning July 1, 1995 and henceforth, all natural resource
revenues be deposited in the Permanent Fund along with the assets ofthe
state's two budget reserve accounts and the Railbelt Energy Fund. All
future income earned by the Fund would be retained in the Fund, but
there would be an annual withdrawal from the Fund based on its average
market value over the past 12 quarters. Tho fiist year, the withdrawal
would equal 20 percent, but then would be reduced geometrically each
year until the permanent withdrawal rate of 6 percent is reached in the

year 2006.

AK PERMANENT FUND CORP.
ANALYSIS ON CREMO PLAN
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12) Does tho plan provide for the payment of full dividends?

Technically, the plan would increase dividends because the current
statutory dividend formula is based on the Fund's annual income, which
would increase. However, using that current statutory dividend formula,
the plan would produce significantly less resource revenue for state
spending than would be produced under the status quo,

13) Whatifthe dividends were capped at $1,000 per capita?

Then, dividends would be reduced from the status quo, but the revenues
made available for state spending would be increased.

14) How does the plan address the fiscal gap?

As mentioned above, the plan assumes some combination of state
spending cuts and revenue increases. Given the plan's assumptions, a
12% annual increese in conventional revenues and a $30 million cut in
annual state spending would eliminate the fiscal gap.

15) Ais the* Cremo Plan’s assumptions realistic?
The assumptions may be realistic, but they are not conservative.

16) What other effects would adoption of fchiiproposal have on
the Permanent Fund?

The plan would certainly create a need for more staffing and a higher
operating budget for the Permanent Fund Corporation. Additionally, and
more importantly, the plan might also affect public perceptions. It might
blur the distinction between the Permanent Fund as a savings account
and the General Fund as the states spending account, and it might
destroy the link which caste currently between the citizens and their
savings account. Finally, if state government comes to rely on the
Permanent Fund as its primary source of operating revenues, pressure
would likely build on the Board of Trustees to take more risks with the
investment policy in order to attempt to earn greater rates ofreturn.
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8) What is the rationale lor the 6 percent withdrawal rate?

Given the plan's assumptions, a 6 percent withdrawal rate provides the
maximum amount of money to the state treasury while still protecting the
Fund against inflation. Arguments can be made that the number should
be higher or lower: the higher the rate of withdrawal, the more money is
made available for state Hpending; the lower the number, the greater the
protection to tlie Fund from inflation. From the Fund's perspective, it
would be more prudent to base the annual withdrawals on the real growth
ofthe Fund, not on an arbitrary number.

9) Docs the plan provide the Permanent Fund with protection
against inflation?

Only if the annual amount withdrawn by the treasury plus the amount
"withdrawn" by inflation is less than the total earnings of the Fund for
that year plus the new deposits. Using conservative estimates of all four
variables —a 4 percent withdrawal rate, new deposits according to the
DOR low-case revenue forecast, a 9 percent earnings rate, and a 6 percent
rate ofinflation - the Fund experiences a net inflation-proofing surplus in

the first 15 years ofthe plan.

10) What has been the historic rate of inflation, and what does
the Corporation project for the ftiture?

Since 1926, inflation has averaged just over 3 percent. Since the Fund
started in 1977, inflation has averaged just under 6 percent. The
Corporation projects a 4 percent average rate ofinflation for the next four
years, and a 6 percent average rate ofinflation over the long-term.

11)  What haw'* keen the Fund's historic rate of return, and whet
does the Corporation project for the future?

Since the Permanent Fund started in 1977, the realized rate ofreturn has
averaged 11 percent. The Fund's total return for the past 9 and 3/4 years
has been just over 12 percent. The Corporation projects a 8.37 percent
rate ofreturn for the next four years, and a 9 percent rate of return over

the long term.
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3) Will the plan s™abilixe state resource-derived revenues at a
sustainable level?

Yes. However, that level would be insufficient, for at least the nest 15
years, to fund the entire costs of state government. Matching projected
state revenues with projected state spending would still require reductions
in the state budget and increases in other non-resource-derived state

revenues,

4) Will the plan increase the size ofthe Permanent Fund?
Yes, given the assumptions upon which the plan is based.

5) What are the assumptions?

The plan is based on the Department of Revenue’s fall 1993 mid-case
revenue projections, and assumes an annual total rate of return for the
Permanent Fund of 10 percent and an annual inflation rate of 4 percent.
The Alaska Permanent Fund Corporation's projections are baaed on the
low-case revenue projections, and assume a long-term average rate of
return for the Permanent Fund of 9 percent and a long-term average rate

ofinflation of 6 percent.

6) What happens if the more conservative estimates prove to be
true?

If the Corporation's estimates prove accurate, the Fund would still grow
larger than under the status quo, but the money provided each year to the
treasury from the Permanent Fund would be significantly less than the

plan projects.

7) Why is there a transition period before implementation of
the permanent withdrawal rate?

The plan provides for a higher but gradually reduced withdrawal rate
during a 10-year transition period in order to minimize the negative
consequences of the fiscal gap. The economy depends to a significant
extent on state spending and too sharp a reduction would directly and
indirectly eliminate manyjobs and sink e state into a serious recession.

00
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17) Does the plan have advantages over the current situation?

As the Commission on the Future of the Permanent Fund said about it in
1990, "A successful transition to this concept would remove substantial
elements of doubt and uncertainty regarding future state revenues and

the health of Alaska's economy.""
18) Does it have disadvantages over the current system?

The plan forces the legislature to make a number of difficult decisions over
the next several years. Based on the Corporation's estimates, it is likely
that taxes would have to go up, state spending would have to go down, the
dividend formula would have to be adjusted downward, and inflation-
proofing would have to be curtailed.

19) What is the bottom line? Is this agood plan or not?

The plan is based on sound principles and could work; but there are
significant risks involved. If the Fund's growth is significantly hindered,
particularly in the early years, either by lower-than-expected oil deposits
or deposits of other state reserves, low earnings or high inflation, this plan
will not necessarily he an improvement over other alternatives.

20) What obstacles have to be overcome?

Before the legislature and the citizens of this state will approve this plan,
they need to he convinced that it ia clearly an improvement over the status
quo. Unfortunately, there are a numoer of undesirable outcomes which
might occur should actual conditions in the future vary significantly from
the assumptions upon which the plan is based. ijgainst these
uncertainties, one tiling is known for sure: the Permanent Fund as

currently structured is not broken.



