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F IS C A L  NOTE
ST A T E  OF ALASKA  

1 9 9 4  L E G IS L A T IV E  S E S S IO N

Revision Date:
Title: Amendment to the Constitution RE: 
Penal Administration

Sponsor: Reps. Porter, Phillip : & Barnes 
Requestor: _________________________________

B IL L  N O . H JR  4 3

Department Affected: Office of the Governor
B RU : Division of Elections_____________________

Component: General and Primary Elections __

COMPONENT SERIAL NO. 22

EXPENDITURES/REVENUES:

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 2.2* 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & 0 0 0 0 0 0
GRANTS, 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL 2.2* 0 0 9 0 0

CAPITAL .. a 0 0 0 0 0

REVENUE

FUNDING:
1002 Federal 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 2.2* 0 0 0 0 0
1005 GF/Program 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 2.2* 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY94) impact: 0_______________________________________________________

ANALYSIS: (Attach a separate page if necessary. )*This figure covers cost of inclusion of 
information about this issue in the Official Elections Pamphlet as required by AS 15.58, and 
programming for Data Vote counting of votes cast on the measure. However, only 4 measures 
can be printedmi a single'ballot card. Should this measure require printing an additional 
ballot card, ^he/iscqf[impact would be 53.4._________________________________________

Prepared Director Phone: 465-4611
Division: JBivision of Elections s'?.A _____  ' / Date: 1/11/94 ______________

Approved by Commissioner: John’BTCoghill______________________________________
Agency: Office of the Lt. governor Date: 1/11/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEG ISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office 
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FISCAL NOTE

STATE OF ALASKA BILL NO. HJR 43
1994 LEGISLATIVE SESSION

ANALYSIS:

This figure covers cost of inclusion of information about this 
issue in the Official Elections Pamphlet as required by AS 15.58., 
and programming for DataVote counting of votes cast on the measure. 
However, only 4 measures can be printed on a single ballot cara. 
Should this measure require printing an additional ballot card, the 
fiscal impact would be 53.4.
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STATE OF A LA SKA  
1994 LEG ISLA T IV E  SESS ION

Revision D a t a : ______________________ _

Title: Relflrino tn Penal Administration

and the Riohts nf Crime Victims*

Sponsor: Representative Porter

Requestor: Representative Porter

FISCAL NOTE
P, 02

BILL NO: ..O SH JR43 U UP)

Dept. Affected: 

BRU:

Component:

Public Safety

Alaska Stare Trnnners

Dp.rar.bmenrs

COMPONENT SERIAL NO. 799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 0 0

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0
. ...........o 0 0 0

CAPITAL

REVENUE FUND 

SOURCE:

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/PronroiT' jceipts

*006  GF/MHTIA •

Other

TOTAL 0 0 0 0 0 0

Estimate of current year (FY 94) impact: 50.00  

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.) 

No fiscal impact is anticipated.

Prepared By:

Division:

Francis. C. Allan
Alaska Star* -Bapg^gL.

Phone:

Date: m io/aa.



JUaska jiiaie ̂legislature

T^ouse o f P ^p re se n ta tilie g l State Capitol, Room 120
House judiciary Committee JuneaÛ ? 9,cc ̂ ^J1*1182

(907) 465-4990

Date: November 4, 1993

To: Members of the House

From: Representative Brian Porter

Re: HJR 43 - Sponsor Statement

The purpose of a victim's rights arn.ndment to the Alaska 
Constitution is to provide the basic right J  due process (the right to 
proper notification and the opportunity to be heard) to victims of crime 
throughout criminal justice proceedings. The history of our nation 
teaches us that constitutions and not the mere protection of changing 
statutes or the courts discretion, are needed to protect the basic rights of 
the people. Basic rights, such as due process for victims, needs to be in 
our basic law, the Alaska Constitution.

The Alaska Constitution establishes the right of due process, "No 
person shall be deprived of life, liberty, or property, without due process 
of law." Historically, the due process clause was interpreted in the 
context of criminal law to protect the offenders, not the victims. The 
due process clause, and other Alaska constitutional provisions presently 
provide offenders with volumes of protection. Yet, victims are 
afforded no constitutional protection. For victims, this amendment 
will provide rights of notice and participation at all critical stages of a 
criminal case, including post-arrest release hearings, pretrial motions, 
trial and sentencing.

The legislature has the authority to reasonably restrict judicial 
discretion in order to accomplish the goal of eliminating unjustified 
sentencing disparity. Our penal administration is based on the need to 
protect the public and reformation. Alaska's supreme court has enunciated



specific sentencing goals inherent in the twin constitutional principles of 
prisoner reformation and public protection, that being - community 
condemnation of the individual offender, or reaffirmation of societal 
norms for ihe purpose of maintaining respect for the norms themselves. 
The Alaska Constitution should reflect on the hierarchy of Alaska's penal 
administration goals - the need to protect the public, community 
condemnation of the offender and the principle of reformation.

The victim's rights amendment does not deny any existing 
constitutional right to defendants, but simply establishes due process 
rights for the victims. Currently, specific rights are afforded to 
victims by statute. However, these specific statutory rights do not afford 
the victim the right to proper notification and the opportunity to be heard 
throughout the criminal justice process. Without this restoration of 
fundamental rights, the balance of the judicial system remains tilted.
This amendment will restore the criminal justice system to its 
original purpose: to serve and protect the law abiding, to be 
fair, and to seek justice. At this time, victims are powerless without 
a right to be notified of all proceedings and a right to be heard throughout 
the criminal justice process. Victims have no constitutional rights and no 
constitutional standing. To date, fourteen (14) states recognizing the lack 
of due process rights afforded to victims, amended their constitutions to 
provide these fundamental rights to victims of crime.

Crime makes victims of us all. Yet, victims of crime have no 
constitutional right to justice or due process, no right to respect or fair 
treatment as their case proceeds, no right to either be heard or informed 
at all the critical stages throughout the criminal justice process.
Victims have no constitutitonal rights at all. It is time to return to a 
system that is about protecting innocence and order - about perserving 
liberty.

I appreciate your consideration and support of this needed 
resolution. If you have any questions or concerns, please let me know or 
phone my Committee Aide, Daniella Loper at 258-8197.



LAWS OF ALASKA

L 989

Sourco Chapter No.
59CSHB J6(Fln) am

AN ACT
Relating to crimes, the rights, entitlements, and services 
that are due to victims of crime, and to service of process 
on prisoners; redefining the term 'crime against a person'; 
and amending Rules 32 and 35 of the Alaska Rules of Criminal 
Procedure.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

THE ACT FOLLOWS ON PAGE 1, LINE 12

UNDERLINED MATERIAL INDICATES TEXT THAT IS BEING AOOED TO 
THE LAW AND BRACKETED MATERIAL IN CAPITAL LETTERS INDICATES 
DELETIONS FROM THE LAW; COMPLETELY NEW TEXT OR MATERIAL 
REPEALED AND RE-ENACTED IS IDENTIFIED IN THE INTP.OOUCTORY 
LINE OF EACH BILL SECTICN.

Approved by the Governor: May 30, 1989
Actual Effective Date: August 28, 1989



IT 59

All ACT

Relating to erltnea, the rlghta. fiitlt lementr., and services 

that are due m  victims of crime, and to service o! process 

on prisoners; redefining the term ’crime against a person’; 

and amending Rules 32 and 35 of the Alaska Rules of Criminal 

Procedure.

* Section 1. SHORT TITLE. This Act may be referred to as the "Alaska 

Crime Victim’s Rights Act.”

* Sec. 2. AS 09.05 Is amended by adding a new acctlnn to rend:

Sec. 09.05.050. SERVICE OF PROCESS ON STATE PRISONERS. (a) In 

n civil action to which n person committed to the custody of the 

cosmlsaioner of corrections la a party or witness, service of proccsB 

shall be made by delivering a copy of the summons and the complaint or 

pleadlngG, together with a form for affidavit of proof of .service, to 

the shift supervisor of the correctional facility In which the person 

is housed. The shift supervisor shall

(1) Immediately hand deliver the summons and complaint or 

pleadings to the person whoae name appears on the summons: and

(2) promptly complete the affidavit of proof of service on 

the form provided and return it to the party requesting service of 

process.

(b) A party requesting ocrvlcc of procesn under this section may 

locate a person committed to the custody of tha commissioner of cor­

rections by contacting the chief classification officer of the

-1- CSP.B 3(i(Fln) am
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Chapter V*

Department nf Correctionn during thnt officer' * regular houra of work.

* See. 3. AS 12.67 ii amended by adding a new section to read:

Sec. 12.67.095. NOTICE TO VICTIMS. (a) If an offender has been 

committed ro the custody of the coramissloner of health and social

service*; under AS 12.6 7.090, the victim of that crime in entitled to 

notice «»f a pending change In the status of the offender. The cnnmus- 

aloner of health and social services shall give notice na required hv 

r h I a sr* i 1 on 1 f

(1) the offender has been continued In commitment following

expiration of the maximum term of imprisonment under AS 12.47.090(f)

and the commissioner gives not Ire nf release of the offender:

(? ) the court in to consider nodi f i cat ion of an order of 

rutul i t I mii.i 1 release for * he offender under AS I ? . 47.092(e) i

(3) a court Ir. to consider conditional release of the

offender under AS 12.47.090(k ) and 12.47.097(a); or

(4) the offender petitiono for discharge under AS 12.67.-

092(f).

fh) If a victim desires notice under this section, the victim 

shall maintain a current, valid mailing address on file with the 

roimnl' '• I oner of health nnd noclnl services. The cotrmlsslenei «:lm 11 

send the notire required by this section to the victim's last known 

address. The victim's address may not be disclosed to the offender or

nf ( end* » ’•* aft nrney.

(* ) The rommi sr. loner of health and nn» ! a 1 services h  re»i*il»ed

in glv» notice nf a change In the status of an offender nuclei r Ii I -

sect Ini to any victim who has requested notice

C«l» If more than one person who qualifies as a victim under

AS I7.SS.1B5 desires notice, the commies inner of health and social

service*: shall designate one person for purposes of receiving anv

CSIIB IMrini am -2- HB0016D
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Chapter r»9

notice required and exercising the rights granted bv this section.

(e) In this section

(1) "offender" has the meaning given in AS 12.Al.020;

<|l (2) "victim" has the meaning given in AS I7..S5.185.

* Sec. I*. AS 17 r>*) is amended bv adding • new section to rend:

Sec. 12. r»r*.0?3. I'ARTIClPATION PY VICTIM TN SENTENCING. (a) If 

a victim requcrra, the proaerutIng attorney hall provide the victim, 

before tbe sentencing hearing, with a eopv ol the following portions 

9|J of the presentence report*

(1) the summary of rhn offense prepared bv the Department 

»i|l of Correct Ions :

*7 (2) the del end. in t * f version of »be nf|<*n:*<*i

*1 (3) nil statements and summaries c> f statements of the

14 ••ictlm; and

** (6) the sentence rrcommend.it Ion »*f the Department of Cor-

16 i reef ions.
I

(b) A victim may submit to the sentencing roott a written state-

,8,; nrnt that the victim believes is relevant t» the sentencing decision,

nl * Sec. S. AS 12.r»S.088 t *• amended hv adding new subsections to rend:

701 (d) A victim ha*: the right f n comment in writing to the court on

*'! a motion to modify or reduce a sentence filed hv the person wlto perpe-

77|l (rated the offense against the victim.

7M (e ) If a morion I •• fi1i»l m  m*»• 11 f •• ••• rrd*n i* a •entcnce by aI 7
II defendant who perpetI M e d  a crime agelnrt a person nr arson in the

‘"j' i i i »;l degree, the coot I 'ball. If fea*. Hi In, ••ml a * npv ol the motion

7,'| in the Depart m'-nt of Corrections rutflctenfly In advance of any

•:chc»lti I eil heating or hi I ««fl nr deadline to enable « he department to 

u«uifv the victim of fha» erinie, If that victim he: earlier requested

17

70.,

o r *i !«• notified. t lit* I>rp..r tinpm of Correct ions rh.ill send the victim n
' Rr ( IV ,D 1- CSIIB I f i ( F l n )  nm



t.ll.iplil V*

copy of f :u* motion nod Inform the person of that peraon’n rights under 

this sort ion, the deadline for receipt of writ'en comments, the hear­

ing dale, and the Court’s address,

(f) The court shall provide copies of the vlctln’s comments to 

the pros"cuting attorney, the person fllirp the motion to reduce or 

modify a sentence, and that person's attornev.

(p.) In deciding whether to modify or reduce a sentence, the 

court shrill consider the victim’s coiuaents, when relevant, and any 

rirpoti'ii hv the pronerutlng attorney and the person filing the motion.

Hit If n vlrt lm ilenlien no'Ice under this aeeflon, the victim 

•shall maintain a cuiient, valid mailing address on file with the 

commissioner of corrections. The commissioner shall send the norlce 

to the victim's laat known nddrcsa. The victim's address mny not be 

disclosed to the offender or to the offender's attorney.

* Sec. 6. AS If.55 Is amended by adding a new section to read:

Set. 12.55.172. DESIGNATION OF REPRESENTATIVE. If more than one 

person who qualifies as a victim under AS 12.55.185 desires notice 

under AS 12.55.088, the prosecuting attornev shall designate one 

person to represent all victims for purposes of receiving the notice 

required and exercising the rights granted under ihls chapter.

* See. 7. AS 12.55. 185 la repealed and reenacti il to read:

So. 12.55.185, DEFINITIONS. In this chapter, unless the cnu- 

loxr riqiitrea otherwise,

(1) "crime against a person" has the meaning given In

AS II. til.'inI i 

(2)
81.900!

(3)
(4)

CSHP 3 6 ( F i n )  am

"dangerous instrument" has the meaning given In o' ' t.

"firearm" has the meaning given In AS * 1.8 I.POO:

"first felony conviction" means that the defendant has 

-4- HBOC36D
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Chapter 59

not been previously coovlcted of a felonvi

(5) "judicial officer" has the meaning given In AS 11.56.-

900 i

(6) “peruniary gain" means thp amount of money or value of 

property at the time of rmnmlssion of the "flense derived by the 

defendant from the comrntsaion of the offense, less the amount of money 

or value of property returned to the victim of the offense or seized 

hy or surrendered In lawful authority belnro neniiuie Ir. Impnnedi

(71 "second Telonv convict Ion" menus that the defendant

previously linn hern convicted of n !• Innyi

(8) "sri loun physical in|ury'' has the meaning given In

AS 11.8l.900i

(9) "third felony conviction" means that the defendant has 

been at least twice prevlouslv convicted of a felony;

(10) "unenndi r Inna 1 discharge" means ih.it .1 defendant is 

released from all disability arln:"P under a sentence. Including

probation and parole;

(11) "victIn" means

(A) a person against whom an offense has been perpe-

t rated;

(B) one of the following, not the perpetrator. If the 

person specified In (A) "I this paragraph Is a minor. Incompe­

tent, or iocapacirated;

(I I an I ml I v I dim I living In i npniinnl relation­

ship with the person specified In IA) ol ilils pacngraphi or 

til) a parent, adult child, guardian, or custodian 

of the person:

(C) one of the following, not the perpetrator, if the 

person specified in (A) of this paragraph is doad:

IIB0036D - 5 -  CSIIB 3 6 ( F l n )  am



Chapter V>

(I) a person living In a spousal relationship 

with the deceased before the deceased died;

(11) an adult child, parent, brother, sister,

grandparent or grandchild of the rfeceasodi or

(ill) any other interested person, as may he des­

ignated by a peraon having authority in law to do so.

* See. a. AS I?.61.il 10 la amended *o read;

Me, . 17.61.010. RIGHTS OF .KIME VICTIMS. (a) Victims of  ...

have l he following rlghta:

(1) the right to he Informed hv the appropr I at r law i'll-

fnrrement agency or the pronoruting attornev of the date of trial and

the tlalt of sentencing of the case ir. which the victim is involved:

(2) the right to be notified that a sentencing hearing or a

court proceeding to which the victim has been subpoenaed will not

occur as scheduled:

(3) the right to receive protection from harm and threats 

of h a m  arising out of cooperation with lav enforcement and prosecu- 

• Ion efforts, and to be provided with Information as to the protection 

aval I ablei

(h i the rlRht fo he Informed of i he procedini In h. I,.I 

Inwed in apply for and receive any (VICTIM rompennat ion umler 61 IR.. 

t, *,
( M  at the request of the prnserut ion or a law on! •rrereni 

apeiuv. I lie right to cooperair with the criminal Just Ire p m r e s s  

without loss of pay and other employee lieneflls except as _.nit hot' :.ed 

by AS .61.017 and without interference in any form by • be invor 

of the Icflm of crime; (AND)

(6) the right to obtain access f.i immediate medical assis­

tance .mil not to be detained for an unreasonable length of rime hv a 

CPU I 36(1 ini am -6- H R O i m H

Chapter 59

law enforcement agency before having medical assistance administered: 

however, an employee of the law enforcement agency may, If necessary, 

accompany the peraon to a medical facility to question the peraon 

about the criminal Incident if the questioning does not hinder the 

administration of medical assistance;

(/) the right to make a w ritten or oral statement for uae

in preparation of the pieacntence report nf a felony defondanti

(_B) If the crime lor which I lie defendant wan convicted wns

a felony nr a domeiii I r vlojcnrp ..aaamtH , iiie_rlglu to appear perso n­

ally at the d e fendant's acntcnctng hearing I_n present n written nr 

oral statemenr; and

(9) the right to he Informed by the prosecuting attorney, 

at any time after the defendant's conviction, about the complete 

record of the defendant's convictions.

(b) Law (VICTIMS' F.ltPLOYKRS, l.i\W| enforcement agencies, prosecu­

tors, and the courts shall make everv reasonable effort to ensure that 

victims of crimes have the rights set out in (o' of this section. 

However, a failure to ensure best rights doe- not give rise to a 

separate cause of action against (VICTIMS' FttPI.OYI 'Its, I taw enforcement 

agencies, other ngcm-le* of i lie state, ot i poltii. tl subdivision of 

the state.

* Sec. 9. All 17.61 I* mut inied l<v addltn* new • *-i I tut it* lead*

Sec. I2.M.OI5. HUT I KM or PHHMFCPT1 !!•: ATH'HHKY. (a) If a 

victim of a ft lony nr i domestic violence is sail It requests, the pros­

ecuting attorney nli.tll make a reastittaliIe eflntt In

(I) confer wi*h the prison against whom the offense has 

been perpetrated ale at that person’s testimony before the defendant's 

trial:

(?) in a manner le.tsopablv calculated to give prompt actual 

IIR0036D -7- CSIIB 36(Fln) am
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(A) of the defendant's conviction and the crimes of 

ihfrli i he defendant was ronvlctedi

(B) of the victim'll right in n cnee that Is .i felony

in "irike a wrliten or oral statement for u r p  in preparation nf (he

defendant's presentence report, and to appear personally at the

defendant’s sentencing hearing to present a written or oral

nf It rnnent i

(C) nf the address and telepknne number of I lie office

that will prepare the prosentence report; and

(D) of the time and place of the aenterring proceed-

i np,;

(3) notify the victim in writing of the final disposition 

ef the case within 30 days after final disposition of the case.

( M  The notice given under (a)(2) of this section must inform 

tl-e 11 * I m that the statement of the vlctt** ni.iv contain anv relevant 

In!nil-* 1 1 Inn including

(l) an explanation nf the nature and extent of physical, 

psychological, or emotional harm or trauma suffered by the victim;

(?) an explanation of the extern of economic loss or prop­

erty damage suffered bv the victimi

(3) an opinion of the need fcr and extent of restitution

and whether the victim has ipplled for nr received compensation for

Ini■! os damage| and

(A ) the recommendation of rh» victim for an appropriate

s e r i f  p i : i *»

(* 1 The state and the pronccuting ittnrnry may not he held

I I;.hie In danngen for any failure to compl • wl*h the requirements of

I 111 s s«M I ion .

r.sint w.trio) un -R- i i b o o w .i*
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Ch.ipt er *>1

Sec. 12.* 1.017. lNTFRrF.RFNCF BY VICIIM'S I* Ml I .OYER. (a) An

employer nay not penal I.-e or threat*’ ' •« penal i*** irtin h* cause the

victim is subpoenaed n? r e vested I •. t h« nrosc • i»g attorney to 

attend a court proceeding foi t lie p m  pun* f p I It • testimony. In

• his arct ion, "penalise” mean* *o takr ict :m* ille.iitig i he employment 

status, wages, and benefit!; payable te the t'htli'i, including:

(1) demotion or suspension;

(2) dismissal from employment; nfd

(3) Ions of pay *•» henef 11 , « x* * (•! p *v nnl benefits that

are directly attributable ro the v1t, ‘m ’a .t' once I tun employment to

attend the court proceeding.

(b) A person who violates (a) of this sec* i«ii is guilty of a 

violation.

(c) A victim who suffers a pecuniary loss a* a result of an 

employer's act prohibited bv this sec* ion n.»v bring • civil action to 

recover actual damage:; ..ml p-’ultlve •' image*- • f iln** timer the net na 1 

damages sustained.

* Bee. 10 AF» I . f» I If. amended by add I nr i iirv •*m M m»i in iea*lr

Sec. I2.fil.030. D K S m N A M O N  OF I I I'RF.SI fnAT*VI . If more than one 

person who qualifies .»: a ** t • f In under AS makes a reque?:t

under this chapter, the pr»secut leg attorney •’hall designate one 

person for purposes ol receiving t hr nnrj.e inquired and exercising 

the rights gr.’ti’ed uvnl* r this rhaptei

* Bee. II. AS 12.61 Is amended hv ridding a n»*w si«ti*<n fo read:

Sec. I?,M.«MI0. HI I IN! I tf»NB. !•. r It 1 .hapt.r

(1) “dome*tfc vi«. 1**nre . •.saul'" mean*, m  assault under 

AB II. A 1.200 11. A l. 3 0  or M.AI U» - l I. A I. A* 5 constituting a 

domestic iolencc offense under AS \'r-
(2) "viei ir" has niean**’g g.iv* • in A': l?.rj*). 185.

IIB001M) *i »-Iin WifPin) am



* Ser. II'. AS 13.l6,l2U(n) In repealed and rpi n;ir|cil In read

(a) If the victim nf n crime against a person or nrnon In the

firm degree requenln notice of a scheduled hearing to review m i  ron-

nldpr d! scrct lonnry parole for <1 prisoner convicted of that rrlrne, the 

hoard shall send notice of the hearing to the victim at least 10 days 

before the hearing. The notice must be accompanied by a copv ol the 

prisoner''- application for parole submitted under AS 33.16.130(a). 

However, the copy of the application aent to the victim may not In­

clude the prisoner's proposed residence and employment addresses.

* Sec. 13. AS 33.16.120(b) Is repealed and reenacted to read:

(b) A victim who requests notice under this section shall main­

tain a current, valid nailing address on fi'r with the hoa.d. The

htiaid alia I I nend the notice required by this ••••itlon to the Inst known 

addle!IS of the victim. The vliilm'i. sriilrrrs may net he dlaclieed to

I lie prl sniicr or the prisoner's attorney.

* Sec. IA. AS 33.16.120(c) la amended to read

(c) The victim has n right to attcrd meetings of the parole

board in which the status of the prisoner _  ctcd o f the crime 

against that victim is officially considered and tc comscntx in writ-

ing or In person, on the proposed action of the board. Copies of any

written |THE| commpnts shall be provided to the prisoner and the

prisoner's attorney before action by the board.

* Sec. IS. AS 33.16.120(e) Is repealed and reenacted to rend:

(r) If the victim requests, the bonrd shsll make everv reason

able ellort fo notify the victim an soon as practicable In writing of

II a dii Inn to g r a m  or deny il I arret lonni ■> parole nr In 1 1 -11 im 1 lie 
ptlnnni-i iirnlrr AS 33, 16.010(e). Tllf notice under this niihnerl inn must 

Include 1 lie expected date nf the prisoner's release, the penpraphlr 

area In which the prisoner Is required to reside, and other pertinent

CSIIB 36(Fin) .un -10- IIR00161)
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Information enneern I tie. 1 tie prlsonei' n m d i  1 I nim t-atole that may 

affect the victim.

* Sec. 16. AS 1 1 .  16. ISOM.) Is amended lend-

(b) Tlie hoard mev require as .1 condition • I dlscr .lonnry or

mandatory parole that a prisoner released un parol.

(1) mept family obligations;

(2) pursue employment, education, counseling, or trninlngi

(3) 1 enialn' wi thin sfnted icngraphlc limits unless written

permission to dppart from the stated limits Is granted the paroleei

(6) report upon release to the parole officer assigned to 

the parolee;

(5) report as required to rhe parole officer assigned to 

the paroleei

(6) reside a I a slated place and noillv l lie hoard of any 

change In place of resldencci

(7) not possess or cnnt'-'l fltnnrms .*r other dnngerous

weapons;

(B) refrain from possessing or consuming alcoholic bever-

ages 1
(9) submit to reasonable searches and leisures by a parole 

officer, or a peace officer acting under the dliectlon of a parole 

offlcert

(10) submit to appropriate medical, mental health, or con­

trolled oubntanrp or alcohol examination, treatment, or counseling!

(11) subm 11 to prrlmlii i t  mlnnr innn do signed to detect the 

use of n 11 oho I or • • ol 1 o* led * ulmt a m  * • ;
I I 2 ) rink i’ r rot 1 11 hi 11111 or do 1 1 it liv tin- 1 * mi I I TO A VICTIM OF 

TIIF PRISONER'!'. CHtlH.I arriM .11 ng I- .1 sohodiile established by the 

borrd:

HB00.36D - I I -  CSIIB 3 6 ( F l n )  an
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C13 > refrain from opening, maintaining, or using a checking

account or charge accounti

(Hi) refrain from entering Into a cnnrriul oilier than n

prenuptial contract or a marriage contracti

(15) refrain from operating a motor vehicle:

(16) refrain from entering an eat ah Ilnhment where alcoholic

beverages are served, sold, or otherwise dispensed;

(17) refrain from participating In any other activiry or

associating with any other person that the hoard determines i f  rea­

sonably likelv to diminish the rehabilitative goaln of parole, or that

may endanger the public.

* Ser, I). AS 11.16 Is ampnded by adding a new section to rend:

Set. 33. 16.260. DESIGNATION OF REPRF.SFNTA1 IVF.. If more than one

person who qualifies as a victim under AS '? ''■■.IPS requests notice 

under this chapter, the commissioner shall designate one pers n for 

purposes of receiving the notice required uu| txerrlilni I lie lights 

granted by tills chapter.

4 Sec. 'P. AS 33.20.000 Is amended to read:

Sec. 33.20.080. BOARD OF PAROLE TO INVESTIGATE APPLICATIONS FOR

EXECI'TIVE CLEMENCY. The governor may refer applications for executive 

clemency to the board of parole. The board shall Investigate each 

case anil submit to the governor a report of the investigation, to­

gether with all other information the board has regarding the fljpll- 

I ant When t lie jrepnr t nr investigation Is submitted, the board aim It 

also ii uismlt to the governor the comments It hna received under (b) 

o f tltlt: sect I on ■

* Sec. Ir* AS 33.20.080 In smended by adding new subser* inns to read:

(I* I If requested by the victim of a ct Inc against a person or

arson In tin first degree, the board t.linll send notice of an

CSIIB 161 El n I in 1 2 - 111100360
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application for excctit ive < Iitcitv suhmi l { »•«• I *y i Iip •» prisoner who 

was convicted of that riime. The vld'i m.n* comm# in writing to the 

board on tin; nppl I cat Imii f •» r nx#*t olive • !eiii*n<v.

(c) If tin- victim desire" not lee nndci Mi) nf arcf ion. the

victim shall maintain i m r r «  ni , vali I m a l M n r  • i • on file with

the board. The board shall send the notice required under this flec­

tion to the victim’s last known address. The vlctin'r address may not 

be disclosed to the applicant for executive clemenr, or the appli­

cant's attorney.

(d) In this sect Ion,

(1) "crime against a person" tin*: tin* meaning given In

AS 33.30.901,

(2) "victim" lias the meaning given in A,'* IR5.

* Sec. 20. AS 33.10 is ami * ded hv adding i new 'coMee to read:

Sec. 33. 30 013. COMMISS IONF.R in h’nT TTY VM'TIIIS. (a) The coni- 

mlpalonrr shall • • • t f f v the *'1 1 1 1 1 * i» » h*. nff«n.l.i

(1) escapes f i '*n cun? »*dy;

(2) I •: released • »* H ip coiionue« I •• •• . |*j* I Mip.lt, or

(3) is relearn! on an oarlv release program.

(b) The corrnilss iorer is required mr  give notice of a change In

the status of an offender under this section only if the victim has

requested notice of the change.

(c) A vlc» im who has requested entice under M M  of this section 

■ hall maintain a cuirenl, valid mailing idd»»*n*i I lie with the

commi n» loner . the rnmml • *. i oner shall • end i In* »: *» i • « from the depart 

rnent required hv this »*• 'lie ' lnnwn addtesfl. The

victim's address mnv ho *11 .cl»»;ied •.» i'» ifferde* m  the offend­

er's attornev.

(d) The ''ate im *v u**t I* l*» Id l d!« ii* «1. •••• • »• • f**i (he fafluie

HB0036D M  i -IIH 16 (Fin) am



Chapter 59

of the nnmlssloner to comply with thp requi rcments of this rrclinn.

* Sec. 21. AS 33.30.111(f) la repealed and reen> ted to rend:

(f) tf the commissioner considers a priso.ier convicted ol a 

crime against a person or arson In the first degree for a prerelenr 

furlough and the victim has requested notice under AS 33.30.0!’ ■hr

commissioner shall send notice of Intent to consider the prisoner for 

a prerelease furlough to rhe vtctlm. The vlrtin mov ronment In writ 

top on the roomlssloner'a Intent to release thi ptlsoner on prerelease 

Imlotigli ••tutus. The commissions! shall run n  let the victim’s •inn 

nient u before making a final derision to relonxc a prlaoner on . 1 pee - 

release furlough. The commissioner shall make e reasonable effor' to 

notify tbr victim of an intent to release the prisoner on a p ere lens- 

furlough. The notice must contain the expected date of the prisoner's 

release, the geographic area In which the prisoner will reside, and 

other pertinent information concerning the pri'oner'B release that mav 

affect the victim.

* See. 22. AS 33 30 is amended by adding a new section to read:

Sec. 13.30.292. DESIGNATION OF REPRESENTATIVE. If mote the- one 

person who qualifies .ib a victim under AS 12.55.185 requests n o M r e  

under this chapter, the ronmlsBloner shall designate one person f-i 

purposes • receiving the notice required and nf exercising the rights 

granted by this chapter.

* See. .'1. AS 33.10.901(6) is amended to read:

H>) "crime against a person" means a rrlme as ser out in 

AS 11.41, |EXCEPT CUSTODIAL INTERFERENCE UNDER AS 11.41.320 AND M . -  

61.310:1 ot a crime against a person In this or another Jurisdiction 

• having elements substantially identical to those of a crime as set out 

in AS 11.4! [. EXCEPT CUSTODIAL INTERFERENCE UNDER AS 11,41.320 AND 

H . 4  1.330):

CSIIB 36(Fln) am -14- IIR0916I)

thaptor 59

* Sec. 24. AS 47. IP Is amended by adding new sectlen to read:

Sec. 47. 10.0/2. ACCESS TO HEAR lilt. BY VICTIM. la) If a crime 

was comnltted by a minor who Is scheduled for a hearing, under AS 47.- 

10.070, the victim may requent from the court permission to attend the 

hearing. If the victim requests, the department shall provide techni­

cal assistance to the victim In preparing a written submission to the 

court requesting access to the heat lug. The tlepat tmeitr shall make 

reasonable efforts to Inform victims •>( the availability of thla 

•i s m  I nt atire.

(b) If more than one person who qualifies as • victim under 

AS 12.55. IR5 makes a request, the comrti ss loner of health and social 

services shall designate one person for purposes of receiving the 

notice and excrclBing Che rights granted by this s e n  ion.

(c) In this section, "victim" has the meaning, given In AS 12.-

55. 185.

* Sec. 25. AS 12.61.020(e)(2) Is repealed.

* Sec. 26. Rule 32(d)(1), Alaska Rules of Criminal Procedure, Is amend- 

to read:

(1) WHEN MADE. The probation service shall make a presen- 

I core invest Ip. a' loti and report brfeit 'he m o t  t Irpoacs sentence or 

gt nit n probnl Ion. The preseit1 i-oi i- Invt t Igat too no.' ■ eprirt ahal.1 be

completed and m ade available to the_coort_. 'Mie input t shall not be

•ailmllted to the court i*t Its content disclosed ••» any one except 

reunpcl unless the defendant has temb -oil a plea of guilty or nolo 

rontendere or has been found polity !_f tIn*_cr 1 rio for which the

person Is to be sentenced I s a I o 1 ony, ' lie rout out r shall be disclosed 

to counsel for the parties before the tine of the hearlng on the 

aggravator and mitlgntor factors and sentencing. The court may uti- 

’i7 e the report in determining If a hat gained sent c u e  recotmnendntton

- 15- GSIIH 3f«(Fln) am
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will hr followed pursuant to Rule 11. In the event the attorney:. for 

the pa.tles request the preparation of a prescntence report to aid 

them in plea bargaining the court may order such report to be made 

prior to the time stated in this rule.

* Nor. 77. Rule 12, Alaska Rules of Criminal I'rocedure, Is amende,* |o 

add!tie. new paragraph*) to read:

<g> WRITTEN STATEMENT SUBMITTED BY VICTIM OR VICTIM'S REPRESEN­

TATIVE. If a written statement la prepared and submitted bv the

victim of a felony offenBO or a domestic violence assault under 

AS 12.11.023, the trial court

(1) shall take the content of the written statement Into 

ronsideration

(A) when preparing those elements of the sentencing 

report required by AS 12.55.025 that relate to the effect ..f the 

offense on the vlctlmi

(B) when considering the need for restitution under

AS 12.55.045i and

(2) may take the content of the written statement into 

cons I del ill I on In any other circumstance that I he court believes nerrn- 

narv .

(Ii) In (g) of this rule,

*1) "domestic violence nsaault" has the meaning given in

AS 12.01.0001

(2) "victim" has the meaning given in AS 17.55. If)5. 

ter. ,R. Pule 15, Alaska Rules of CrlirT'nl Procedure, is aniemlt d by

sddlng new paragraphs to rend:

(c> The victim may comnent on motions made under this rule as 

foil our.:
(I) When an individual convicted of a crime against a

CSIIR 36(Fin) am -16-
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person or arson in the first degree files a motion to modify or reduce 

a sentence, the court shall, If feasible, send a copy nf the motion to 

the Department of Corrections sufficiently in advance of nny scheduled 

hearing or briefing deadline to enable the department to notify the 

victim, as directed by AS 12.55.080(e).

(2) The court shall provide copier, of the victim's comments 

to the prosecuting attorney and to the person filing the motion to 

reduce or modify a sentence, or the person's attorney.

(3) The court shall consider the comments of the victim 

when relevant, and any response offered by the prosecuting attorney or 

the person filing the motion, in decldtng whether to reduce or modify 

a senccnce.

(4) If more than one person who qualifies as a victim under 

paragraph (d)(2) of this rule requests the opportunity to exercise 

rights under this paragraph, the court shall allow the person des­

ignated under A0 12.55.172 to exercise those rights, or if a person 

has not been designated under AS 12.55.172, the court shall designate 

one person for purposes of exercising rights under this paragraph.

(d) In thin rule,

(1) "crime npalnst a person" has the meaning given in 

AS 33.30.901i

(2) "victim" has the meaning given in AS 12.55.185.

* Sec. 29. APPI.ICABI1.ITY. The provisions of this Act prescribing the 

rights of s crime victim and of a crime victim's relative or survivor 

d m  tug the rmirne ol • rlnilnnl. civil, and ndmlnl at ratlve proceedings apply 

to proceedings sgnliiM defendant". Initiated on or after the effective date 

of this Act.

-17- CSHB 36(Fin) nm



130 Seward Street, Suite 218 
Juneau, Alaska 99801-2196

Phone: (907) 465-3991 
Fax: (907) 463-3351

Alaska S tate  L eg isla tu re

MEMORANDUM

September 16, 1993

TO: Representative Brian Porter

FROM: Paula d. Scavera
Legislative Analyst

Constitutional Rights for Victims of Crime
Research Request 94.039

• •*nrfved
- :  1393

nf.in* r*unl £R

Your office requested copies of constitutional provisions from states that have constitutional 
rights for crime victims. Attached you will find copies of pertinent constitutional provisions 
from California, Colorado, Florida, Illinois, Kansas, Michigan, Missouri, New Jersey, New 
Mexico, Rhode Island, Texas and Washington.

These "Victims Bill of Rights" became constitutional amendments through various political 
methods. California’s began as a statewide initiative measure, which became Proposition 8, 
was voted on by the people and became effective June 9, 1992. Other constitutional 
amendments such as Missouri’s, started out as a Senate Joint Resolution, wliich was ratified 
by the electorate. New Mexico’s constitutional amendment is still a proposed amendment 
which will be submitted to the people for their approval or rejection at the next general 
election in 1994.

We hope this information is useful to you. If you need further assistance, please contact this 
office.

Attachments
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Ms. Daniellu Loper 
Legislative Assistant to 
Rep. Brian Porter 
716 W. 4lh Ave, Suite 040

Dear Ms. Loper:

Enclosed for your review in connection with your work regarding the 
proposed constitutional amendment being sponsored by Representatives 
Porter, Barnes, and Phillips, is a copy of the implementing legislation relating 
to Arizona's victims rights constitutional amendment. Attorney Linda Akers of 
Crimestrike kindly provided this information to me earlier today.

Reviewing these statutes should serve to assist you and the sponsors of 
the Resolution in understanding how one other stale (Arizona) implemented 
i’.o victims rights constitutional amendment. I think reviewing the enclosed 
statutes will assist in responding to questions which will foreseeably be 
presented to you and/or the sponsors concerning actual implementation of the 
proposed constitutional amendment (e.g., the enclosed Arizona statutes 
specifically address which department or division of government has the 
responsibility of keeping the \ictim informed throughout the criminal 
proceedings). During the process of getting the Resolution passed to amend 
the .Alaska Constitution, I foresee questions being presented by legislators 
concerning the actual implementation of a victim's constitutional rights. I 
think if the major questions can be answered satisfactorily by referring to 
specifics of other states implementation as an example, I believe legislators 
will generally be more inclined to vote in favor of the Resolution. A review of 
the enclosed statutes should provide you with a guide and a fairly good 
working knowledge of how a victim's constitutional rights have been 
implemented in another state's criminal justice system. I found the language 
of the implementing statutes to be clear and concise and the length succinct - 
which helps in quickly gaining an understanding of the overall scheme of 
implementing victims' constitutional rights in a state criminal justice system.

Sincereh

cc Sharon Nahomey 
Janice Lienhart



Constitutional Provisions of:

California 
Colorado 
Florida 
Illinois 
Kansas 

Michigan 
Missouri 

New Jersey 
New Mexico 
Rhode Island 

Texas and Washington



A > r\

Art. 2 § 1 CONSTITUTION

§ 1. F u n d am en ta l princip les, recu rren ce to

V ' t  L a w  R e v ie w  C o m m e n t a r ie s '- !
/ -  •. ,* ------f --- x. -Z. r - j

Double se cu rity  o f federalism : Pro tecting  indi- Role the sup rem e c o u rt ir. the  adjudication 
vidual liberty  un d er the Arizona C o n s titu tio n ' 'o f 'c o n s titu tio n a l rig h ts . ArizzState L J .  2, 1984,
S tan ley  G. Feldm an and David L. Abney, ’20 p.'2S3.
A riz .S ta te  L J .  115 (1988). _ . _  _  _ _______ __

F u n d am en ta l r ig h ts  an d . judic ial, rev iew ./. 26 ' - f  Z - ~ .. : C T* L
Ariz.L .Rev. 5 (1984); 26 A nz.L .R ev: 237-(1984). " "

Library-Reference^:-;-,.:- :::'!»?•
C onstitu tional Law <5=12 e t seq., 44 e t seq.
C J .S . C onstitu tional Law §§ 17 e t seq ., 86:; e t

seq.
J iur-v-i

§ 2, P o lit ic a l power; p u rp ose  o f  g o v ern m en t

L ib r a r y -  R e f e r e n c e s

C on stitu tio n a l Law e=*l.
C J .S . C o n stitu tio n a l Law §-2 e t s e q . :  “ J..

_ ; . i

. N o te s  o f  D e c i s io n s
•K-

1. In  g e n e ra l _
• S ta te  c o n s titu tio n a l am endm ent, which perm it­
ted  v ictim s of crim e .to r e fu s e - in terv iew s-w ith  
d e fen d an ts  w as procedural, ra th e r  than  su b s ta n ­
tive, even th o u g h  am endm en t deprived defen ­
d an ts  of m ethod of discovery, since am endm ent 
did no t affecc  d e fen d an t's  r ig h t  to confron t and 
cross-exam ine w itnesses a t  tria l, and thus appli­
cation of am en d m en t to pending cases did no t

im pair a n y  su b s tan tiv e  o r vested  rig h ts  o f defen­
d an ts . S ta te  v. W arner (A p ftl9 9 0 )i6 8  Ariz. 261. 
812 P.2d 1079, review  den ied .....,:.

T he p o w e r to  g ra n t  fran ch ises.resid es in the 
s ta te  and a  city in g ra n tin g  a franchise acts as 
an  a g e n t fo r the s ta te . City of Mesa v. Sait 
R iver P ro ject Agr. Im p. and Pow er Dist. (1962 
92 Ariz. 91. 373 P .2d 722, appeal dism issed 83 
S.C t. 1018, 372 U.S. 704, 10 L Jxf.2d.124. ;

§ 2 .1 .  V ic tim s’ B ill o f  R i g h t s '■  "

.. S e c t io n  2 .1 .-' ( A )  T o  p r e s e r v e -a n d  p ro te c t  v ic t im s ' n g h t s - t o  ju s r ic e :a n d  d u e  p ro cess , : 

v ic t im  o f  c r im e -h a s  a  r i g h t : ..................  : •• '  •

[/{. T o  b e  tr e a te d  w ith  fa ir n e s s , re s p e c t , a n d  d ig n ity , a n d -to  b e  f r e e  f ro m  in tim id ation  

h a r a s s m e n t ,  o r  a b u s e , th r o u g h o u t  the  c r im in a l ju s t ic e  p ro c ess .

v / 2 .  T o  b e  in fo rm e d , u p o n  re q u e s t , w h e n  th e  a c c u s e d  o r  c o n v ic te d  p e rso n  is re lease - 

f ro m  c u s to d y  o r  h a s  e sca p e d .

T o  b e  p re s e n t  a t  an d , u p on  r e q u e s t ,  to  b e  in fo rm e d  o f  a ll c r im in a l p ro cee d in g  

-  w h e r e  th e * d e f e n d a n t -h a s  t h e  r ig n t i to  b e  presenG. - . n=- - n-? . • = ! . - ? - . < m

\ y  4. T o  b e  h e a rd  a t  a n y  p ro c e e d in g  in v o lv in g 'a  p o s t - 'a r re s t  r e le a s e  d ec is ion , a  r ig o t ia t e -  

p le a , a n d  s e n te n c in g :  - i 1   '  - -  w
•. • i * : . ;  . - r : .  •

5. T o  r e f u s e  an  in te rv ie w , d e p o s it io n ,.o r .o th e r  d is c o v e ry  r e q u e s t  by, th e .d e fe n d a n t, c. 

d e f e n d a n t 's  a t to rn e y ,  o r  o tn e r  p e rso n  a c t in g .o n  b e h a lf  o f  the. d e f e n d a n t . . , ,  .

6. T o  c o n f e r  w ith  th e  p ro sec u tio n , a f t e r  th e  c r im e  a g a in s t  th e  v ic t im  h as  b e en  c h a rg e ' 

b e fo re  t r ia l  o r  b e fo re  a n y  d isp ositio n  o f  th e  c a s e -a n d . to  be in f o r m e d 'o f  th e . d ispositio .

7. T o  r e a d  p re -s e n te n c e  re p o r ts  r e la t in g  to  th e  c r im e  a g a in s t  th e  v ic t im  w h e n j h e v  a r 

a v a i la b le  to  th e  d e fe n d a n t .-  ■ -  - - r - . A -

- 9
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S. T o  re ce iv e  p ro m p t r e s t i tu t io n  f ro m  the  p erso n  o r p erso n s  c o n v ic te d  o f  th e  c r im in a l 

cond u ct th a t  c a u s e d  th e  v ic t im 's  loss o r  in ju ry .

9. To  be h e a rd  a t  a n y  p ro c e e d in g  w h e n  a n y  p ost-con v iction  r e le a s e  f ro m  c o n f in e m e n t  

is b e in g  co n s id e red .

10. To  a  sp e e d y  tr ia l o r  d isp o s itio n  an d  p ro m p t and  fin a l co n c lu s io n  o f  th e  c a s e  a f t e r  

the  conv ic tion  a n d  s e n te n c e .

11. T o  h a v e  a ll ru le s  g o v e r n in g  c r im in a l p ro c ed u re  and  th e  a d m is s ib i l i ty  o f  e v id e n c e  in 

a il c r im in a l p ro c e e d in g s  p ro te c t  v ic t im s ' r ig h ts  a n a  to h av e  th e s e  ru le s  b e  s u b je c t  to 

a m en d m en t o r  re p e a l b y  th e  le g is la tu r e  to e n s u re  the  p ro tec tio n  o f  th e s e  r ig h ts .

19 To  be in fo rm e d  o f  v ic t im s ’ c o n s titu t io n a l r ig h ts .

(B )  .t. v ic t im 's  e x e rc is e  o f  a n y  r ig h t  g r a n te d  by  th is section  s h a l l  n o t  be g r o u n d s  fo r  

d ism iss in g  a n y  c r im in a l p ro c e e d in g  o r  s e t t in g  as id e  a n y  co n v ic tio n  o r  s e n te n c e .

(C ) " V i c t im "  m e a n s  a  p e rso n  a g a in s t  w h o m  the  cr im in a l o f fe n s e  h a s  b e en  c o m m itte d  o r, 

if  the p erso n  is k ille d  o r  in c a p a c ita te d , the  p e rso n 's  sp ou se , p a re n t ,  ch ild  o r  o t h e r  la w fu l 

re p re s e n ta tiv e , e x c e p t  if  th e  p e rso n  is in cu s to d y  fo r  an  o f f e n s e  o r  is th e  a c c u se d .

(D ) T h e  le g is la tu re , o r  th e  p eo p le  b y  in itia tiv e  o r  re fe re n d u m , h a v e  th e  a u th o r ity  to 

en act s u b s ta n t iv e  an d  p ro c e d u ra l la w s  to d efin e , im p lem en t, p r e s e r v e  an d  p r o te c t  the  

r ig h ts  g u a r a n te e d  to  v ic t im s  b y  th is  se c t io n , in c lu d in g  the a u th o r i t y  to  e x te n d  a n y  o f  

these r ig h ts  to  ju v e n ile  p ro c e e d in g s .

(E) T h e  e n u m e ra t io n  in th e  co n s titu t io n  o f  ce rta in  r ig h ts  T o r  v ic t im s  s h a l l  n o t  be 

co n stru ed  to d e n y  o r  d is p a ra g e  o th e r s  g ra n te d  by  the  le g is la tu re  o r  r e ta in e d  b y  v ic t im s . 

Addition approved election Nov. 6. 1990, eff. N ov. 25. 1990.

H is to r ic a l  N o te s

Proposition 104. based on an initiative mea- "3. In su re  a t  all s ta g e s  o f th e  in m in a l jus-
sure, proposing an am endm ent o f  Article 2 o f tice process th a t the  d u tie s  e stab lished  by article
the Anzona C onstitution by the addition of § 2.1. II. § 2.1, C onstitution o f  A rizona, a re  fa irly  ap-
providing for a  victim s' Bill o f R igh ts, w as ap- portioned among all law  en fo rcem en t agencies,
proved by the e lectors a t  the N ovem ber 6, 1990 prosecution agencies, c o u rts  and corrections
general election, as proclaim ed by the governor agencies in this s ta te .
on Novemb-'r 26. 1990. "4. In su re  th a t em ployees o f th is s ta te  and

Laws 1991. Ch. 229. § 2. effective Ja n u a ry  I. ::cal subdivisions who en g ag e  m th e  de-
1992. provides: te: , investigation, p ro secu tio n  and adjuaica-

. don of crime use reaso n ab le  e f fo r ts  to see  th a t
Sec. . .  L eg isla tive  in te n t crime victims are accorded  the  r ig h ts  estab lished

"The leg isla tu re  recognizes th a t  m any inno- by article II. § 2.1, C onstitu tion  o f  .Arizona.”
cent persons su ffe r  economic loss and personal LaWS «ggjt ^  5  3 .. Ch. 1. § 3, eff. Dec. 4.
injurv or death  as a  re su lt o f crim inal ac ts . I t  is ig g j provides'
the in tent o f the  leg is la tu re  o f th is s ta te  to: * 3 L iab ility  u n d e r  v ic (im s. b i„  g f

" 1 . Enact law s th a t define, im plem ent, pre- righ ts
serve and p ro tec t the r ig h ts  g u a ran teed  to crime ''U ntil October 15, 1S92 this s ta te , a political
victims by article  II, § 2.1, C onstitu tion  of An- subdivision, agancy, b o a rd  or com m ittee  o f  this
z°na- s ta te  o r an em ployee o r  a g e n t o f th is s ta te  o r a

'2. E nsure th a t article  II, § 2.1. C onstitu tion  political subdivision o f th is  s ta te  is no t liable for
of Arizona, is fully and fairly  im plem ented and a violation of the  v ictim s' bill o f r ig h ts  p u rsu a n t
that all crim e victims are  provided w ith basic to article II, 5 2.1, C onstitu tion  o f  A rizona, title
ngnts of respect, protection, participation  and 13, chap ter 40. .Arizona Revised S ta tu te s  o r  court
heaiipg of their ordeals. rule."

C r o s s  R e fe r e n c e s

Victims' R ights Im plem entation  Act. see 
j 13—1401 e t seq.

L a w  R e v ie w  C o m m e n ta r ie s

;, r : o r .3 c .im inal procedure a f te r  the  victim 's discovery request. T hom as B. Dixon. 23 A nz.S t.
But of R ignts A m endm ent: im plications of a LJ, 1991).
victim's abso lu te  rig h t to re fu se  a d e fen d an t’s

CONSTITUTION Art. 2 § 2.1

3



Art. 2 § 2.1 CONSTITUTION

N o te s  o f  D e c is io n s

In g en era l 
V ictim  2

1. In g en era l
Trial judge  could no t o rder th a t  dual ju rie s  be 

em paneled in first-degTee m u rd er case in which 
s ta te  had requested  imposition o f d ea th  penalty , 
in the absence of approved guidelines o r trial 
co u rt’s obtaining approval from  Suprem e C ourt. 
H edlund v. Superior C ourt In and F or M ancopa 
C ounty, 1992, S32 P22d 219. . . . .

S ta te  constitutional provision which a ffo rd s  
victims rig h t to speedy tria l o r disposition does 
no t provide crime victims w ith any su b s ta n tiv e  
r ig h t to have dual ju ries em paneled; it does no t 
m ake, any .re ference  to p rocedures by which 
r ig h t to speedy tn a l  o r.d isposition  is to be en- 

• forced. • Hedlund v. Superior C o u rt In and For 
M aricopa County, 1992, 832 P.2d 219.

V ictim s' bill of rig h ts  does no t give crim e 
victim r ig h t to refuse  to te s tify  a t  accused’s 
crim inal tria l. S.A. v. Superio r C ourt, In and 
For C ounty o f Maricopa, 1992, 831 P.2d 1297.

V ictim s' Bill o f R ights applied to  case filed 
before e ffective  date o f the Bill o f R ights. 
Knapp v. M artone (1992) 170 Ariz. 237, 823 P.2d 
685.'

T nal co urts m ust follow and apply plain lan­
g u ag e  of V ictim s' Bill of R igh ts, r a th e r  than

m aking ad hoc exceptions. K napp v. M artone 
(1992) 170 Anz. 237, 823 P.2d 685.

A 'though  trial co u rt o rders’ which req u ired  
victim s of crime to be interview ed, by d e fen d an t 
may have been valid w h en  en tered , legal basis 
for o rd e r was supplanted  and no longer ex is ted  
when constitutional am en d m en t which provided 
victims rig h t to refuse  in te rv iew s becam e e ffe c ­
tive and, thus, orders w ere  no - lo n g e r  valid . 
S ta te  v. W arn er (App.1990) -168-A riz. 261,' 812 
P .2d 1079, review  denied. ... -

V ictim s who presently  a s se r te d  r ig h t to p re­
clude any interview  with d e fen d a n ts  a f te r  e ffec ­
tive date o f am ended s ta te  co n stitu tiona l a rticle  
g ran tin g  such r ig h t did no t p re se n t issue o f 
re troactiv ity  in spec ia l.ac tion  to  enforce r ig h t,  
since am endm ent w as not invoked foe re fu sa l to 
be interview ed prior to am en d m en t’s effective 
date. S ta te  v. W arn e r (App.1990) 168 A riz .'261, 
312 P.2d 1079, rev iew .den ied .". i -" '

2. V ictim  . -t... . .  “
M other of two chiidren a lleged to.-have been 

m urdered  w as "v ictim ’.' u n d e r,V ic tim s ' Bill of 
R ights and thus could p roperly  re fu se  re q u e s t of 
defendan t, her husband , to  depose her, even 
though  defendant w as ch arg ed  with m u rd er and 
as an accessory, and m o th er w as unnam ed and 
uncharged  coconspirator; m o th er w a s ' no t an 
"accused ." Knaop v. M artone  (1992) 170 Ariz. 
237, 323 P.2d 685.

§ 4. D ue process o f  law

L a w  R e v ie w  C o m m e n t a r ie s

Fundam ental r ig h ts  and judicial review . 26 
A riz .L R ev . 5 (1984); 26 Ariz.L.Rev.-237 (1984).

Role of th e  suprem e co u rt in th e  adjudication 
of constitu tional rig h ts . A riz .S ta te  L J .  2. 1984, 
p. 283. •: .  -

L i b r a r y  R e fe r e n c e s

C onstitu tional Law <3=251 e t  seq., 255.
C J.S . C onstitutional Law §§ 704 e t seq ., 977.

W E S T L A W  E l e c t r o n i c .R e s e a r c h

.. See W ESTLAW  Electronic R esearch  G uide fol­
low ing the  Preface. ' ' . .

U n i t e d  S t a t e s  S u p r e m e  C o u r t

Abortion
Minors, tw o-parent notification requ irem ent, 

delay period, see H odgson v. M innesota, 
1990. 110 S.CL 2926, 497 U.S. 417, 111 
L.Ed.2d 344. ,

P a ren ta l notif-cation by m inors and physi­
cians. judicial bypass p rocedures, com ­
plain t form s, rime limits, and confidentiali­
ty, see Ohio v. Akron C en te r fo r  Repro­

ductive H ealth. 1990, 110 S.CL 2972, 497 
U.S. 502, 111 L.EdL2d 405, on rem an d  911 
F.2d 731. 733. • •• -

U nm arried n a tu ra l fa th e r ’s r ig h t to p rev en t, 
see Doe v Sm ith, 1988, 108 S.CL 2136, 486 
U.S. 1308. 100 JLEd.2d 909.

Use of public em ployees and  •fac ili'';.', see  
W ebster v. R eproductive  H ealth  Services,
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Art. 2 § 2.1 CONSTITUTION

N o te s  o f  D e c is io n s

In  g en era l I 
V ictim  2

1. In genera l
T rial judge  could no t o rder th a t dual ju rie s  be 

em paneled in first-iiegrec m urder case  in which 
s ta te  had requested  imposition of death  penalty , 
in the  absence of approved guidelines o r trial 
c o u rt's  obtaining approval from  Suprem e C ourt. 
H edlund v. Superior C ourt In and F o r M ancopa 
C ounty, 1992, S32 P.2d 219. . . . .

S ta te  constitu tional provision which a ffo rd s 
victims rig h t to speedy trial o r disposition does 
no t provide crim e victims w ith any su b s tan tiv e  
r ig h t tc ‘■ave dual ju rie s  em paneled; it does not 
m ake, any .re fe ren ce  to p rocedures bv which 

.r ig h t  to speedy  trial o r . disposition is to  be en- 
• forced. ■ H edlund v. Superior C ourt In and For 

M aricopa County, 1992, 832 P.2d 219.

V ictim s' bill of r ig h ts  does no t give crim e 
victim rig h t to  re fu se  to testify  a t  accused 's  
crim inal tria l. S.A. v. Superior C ourt, In and 
For County o f M ancopa, 1992, 831 P.2d 1297.

Victim s' Bill of R igh ts applied to case  filed 
before  effective date  of the Bill o f R ights. 
K napp v. M artone (1992) 170 Ariz. 237, 823 P .2d 
685.

T rial courts m ust follow and apply plain lan­
g u ag e  of V ictim s’ Bill of R ights, r a th e r  than

m aking ad hoc exceptions. K napp v. M artone  
(1992) 170 A nz. 237, 823 P.2d 685,

A lthough trial court o rders ' w hich req u ired  
victims of crime to be in terv iew ed, by d e fen d a n t 
m ay have been valid w hen  en te red , legal basis 
fo r o rder w as supplanted  and no longer existed  
when constitutional a m en d m en t which provided 
victims rig h t to refuse  in te rv iew s becam e e ffec ­
tive and, thus, orders w ere  n o - lo n g e r  valid . 
S ta te  v. W arner (A pp.1990)-168-A riz. 261,' 812 
P.2d 1079, review denied. ,

V ictim s who presen tly  a s se r te d  r ig h t to pre­
clude any interview  w ith d e fen d a n ts  a f te r  e ffe c ­
tive da te  of amended s ta te  constitu tiona l a rtic le  
g ran tin g  such righ t did n o t p re se n t issu e  -o f  
re troactiv ity  in special, action  to  enforce r ig h t, 
since am endm ent was no t invoked fo r re fu sa l to 
be interview ed prior to  am en d m en t's  effec tive  
date. S ta te  v. W arner (App.1990) 168 Ariz. 261, 
812 P.2d 1079, rev iew .den ied .'’/ " 1-"'

2. V ictim  i . .  *
M other o f two children a lleg ed  to -h av e  been 

m urdered  w as "victim'.’ u n d e r . V ictim s' Bill o f 
R ights and thus could p ro perly  re fu se  re q u e s t of 
d efendant, her husband, to  depose her, even 
though  defendant was c h arg ed  w ith m u rd er and 
as an accessory, and m o th e r w as unnam ed and 
uncharged  coconspirator; m o th e r w a s 'n o t  an 
"accused ." Knaop v. M artone  (1992) 170 Ariz. 
237, 823 P .2d 685.

§ 4. D ue process o f  law

L a w  R e v ie w  C o m m e n t a r ie s

F undam ental r ig h ts  and judicial review . 26 
Ariz.L .Rev. 5 (1984); 26 Ariz.L .Rev.-237 (1984).

Role o f the suprem e c o u rt  in th e  adjudication 
of constitu tional righ ts . A riz .S ta te  L J . - 2, 1984, 
p. 283. .. -

L i b r a r y  R e fe r e n c e s

C onstitu tional Law  «=251 e t seq., 255.
C J.S . C onstitutional Law §§ 704 e t seq ., 977.

W E S T L A W  E l e c t r o n i c .R e s e a r c h

.. See W ESTLAW  E lectronic R esearch  Guide fol­
low ing  the Preface . " , .  \

U n i t e d  S t a t e s

Abortion
Minors, tw o-paren t notification requ irem en t, 

delay period see  H odgson v. M innesota, 
1990, 110 S.Ct. 2926, 497 U.S. 417, 111 
L.Ed.2d 344.

Parenta l notification by m inors and physi­
cians, judicial bypass p rocedures, com ­
plaint form s, tim e limits, and confidentiali­
ty, see Ohio v. A kron C en ter fo r Repro-

S u p r e m e  C o u r t

ductive Health, 1990, 110 S.Ct. 2972, 497 
U.S. 502, 111 L .Ed.2d 405, on rem and  911 
F.2d 731, 733. -. ■ ..■ -

U nm arried nacural fa th e r 's  r ig h t to p rev en t, 
see Doe v. Smith, 1988, 108 S.CL 2136, 486 
U.S. 1308, 100 L.E<L2d 909. .

Use of public em ployees and  facilities, see  
W ebster v. R eproductive  H ealth  Services,

• I



C O N S lIT U T IO N  Art I § 28

lu tio n , is n o t 3 b a r  to  c o n s id e ra tio n  o f  a  c a p i ta l  case. P eo p le  v B ean 11988) 46 C al i d  919. 251 C a i 
d e fe n d a n t 's  c la im  th a t  th e  d e a th  p e n a lty  is d is p ro -  R p tr  467 , 760 P 2 d  996. 
p o r tio n a te  to  h is  cu lp a b ility  u n d e r  th e  fa c ts  o f  th e

§ 28. Victims’ Bill of Rights
(a) T h e P eople o f  the State o f  C alifornia find and declare that the enactm ent 
o f  com prehensive provisions and  law s ensuring a bill o f  rights for victim s o f  
crim e, including safeguards in the crim inal ju stice  system  to fully protect th ose  
rights, is a m atter o f  grave sta tew id e concern. T he rights o f  victim s pervade  
the crim inal ju stice  system , en com p assin g  not only the right to restitution  
from  the w rongdoers for financial losses suffered as a result o f  crim inal acts, 
but a lso  the m ore basic exp ectation  that persons w ho com m it felonious acts  
causing  injury to innocent v ictim s w ill be appropriately detained in custody, 
tried by the courts, and sufficiently punished so that the public safety is 
protected  and encouraged as a goa l o f  h ighest im portance.
Su ch  public safety extends to  public prim ary, elem entary, junior high, and  
sen ior high sch ool cam puses, w h ere students and staff have the right to be safe  
and secure in their persons.
T o  accom plish  these goals, broad reform s in the procedural treatm ent o f  
accu sed  persons and the d isp osition  and sentencing o f  convicted  persons are 
necessary and proper as deterrents to crim inal behavior and to serious  
disruption  o f  p eop le’s lives.
(b) R estitution . It is the u n eq u ivoca l in tention  o f  the People o f  the State o f  
C alifornia that all persons w h o  suffer losses as a result o f  crim inal activ ity  
shall have the right to restitu tion  from  the persons convicted  o f  the crim es for  
lo sses they suffer.
R estitu tion  shall be ordered from  the convicted  persons in every case, 
regardless o f  the sentence or d isp osition  im posed, in w hich a crim e victim  
suffers a loss, unless com p ellin g  and extraordinary reasons ex ist to the 
contrary. T he L egislature sh all adopt provisions to im plem ent this section  
during  the calendar year fo llo w in g  adoption  o f  this section.
(c) R igh t to Safe Schools. A ll stu d en ts and staff o f  public primary, elem entary, 
ju n io r  high and senior h igh sch o o ls  have the inalienable right to attend  
cam puses w hich are safe, secu re  and peaceful.
(d) R ight to T ruth-in-E vidence. E xcept s :d' /  statute hereafter
enacted  by a tw o-thirds vo te  o f  the m em  • .  each house o f  the
L egislature, relevant ev idence sh a ll not be exch  deu . m y crim inal proceed­
ing, including pretrial and p ost con v iction  m otions and hearings, or in any 
trial or hearing o f  a juvenile for a crim inal offense, w hether heard in ju ven ile  
or adult court. N oth ing  in th is section  shall affect any existing statutory rule 
o f  ev idence relating to privilege or hearsay, or E vidence C ode, Sections 352, 
782 or 1103. N oth in g  in th is section  shall affect any existing statutory or 
con stitu tion a l right o f  the press.
(e) P ublic Safety Bail. A  person m ay be released on bail by sufficient sureties, 
excep t for capital crim es w hen  the facts are evident or the presum ption great. 
E xcessive bail m ay not be required. In setting, reducing or denying bail, the  
ju d ge or m agistrate shall take in to  consideration  the protection o f  the public, 
the seriousness o f  the offense charged, the previous crim inal record o f  the  
defendant, and the probability o f  his or her appearing at the trial or hearing  
o f  the case. Public safety sh all be the prim ary consideration.
A  person m ay be released o n  his or her ow n recognizance in the co u r t’s

[ Conet|
Beginning in 1992. 
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Art I § 2 8 C O N STITU TIO N

discretion , subject to the sam e factors considered in setting bail. H ow ever, no 
person charged w ith the com m ission  o f  any serious felony shall be released on 
his or her ow n recognizance.
B efore any person arrested for a serious felony m ay be released on bail, a 
hearing  m ay be held before the m agistrate or ju d ge, and the prosecuting  
attorn ey  shall be given notice and reasonable opportun ity  to  be heard on  the  
m atter. W hen a judge or m agistrate grants or den ies bail or release on  a 
person 's ow n recognizar. je , the reasons for that d ecision  shall be stated in the  
record  and included in the court’s m inutes.
(f) U se  o f  Prior C onvictions. A n y  prior felony con v iction  o f  any person in any  
crim in al proceeding, w hether adu lt or juven ile, shall subsequently be used  
w ith ou t lim itation  for purposes o f  im peachm ent or enhancem ent o f  sentence  
in an y  crim inal proceeding. W hen a prior fe lon y  con v iction  is an elem ent *of 
any felon y offense, it shall be proven to  the trier o f  fact in open court.
(g) A s  used in this article, the term  “serious fe lo n y ” is any crim e defined in 
P en al C ode, Section 1192.7(c).
A d o p te d  J u n e  8, 1982.

C o lla te r a l  R efe ren c e s :

W itk in  &  E p s te in ,  C rim in a l L aw  (2 d  ed ) §§ 7 , 8. 1253, 1325, 1453, 1474. 1487. 1492, 1497. 1509, 1526, 
1527, 1777, 1997, 2241, 2521 , 2557 , 2833.
W ilk in  E v id e n c e  (3 d  ed ) §§ 299, 1962, 8, 326 , 624. 1313, 1791, 1911, 1968.
C a l J u r  3d  (R e v )  C o n s ti tu tio n a l L aw  § 10, C r im in a l L aw  §§ 51 , 54. 2040 , 2215, 2582, 3131, 3167, 3247 , 
D e l in q u e n t a n d  D e p en d e n t C h ild re n  § 156.
M o d e rn  C a l D isco v e ry  (4 th  ed ) §§ 18.8, 22.10 .
C al T r ia l  H a n d b o o k  2d  (B W . 1987) § 11:6. 14:14, 19:19, 28:13. 28:36 .

P re s e rv a tio n  o f  m a te ria l ev id en ce  tn C a lifo rn ia : d o es  P eo p le  v. H itc h  su rv iv e  C a lifo rn ia  v. T ro m b e tta . 13 
H a s t  C o n s t  L Q  147.

T h e  “ S a fe  S c h o o ls "  p ro v is io n  o f  th e  C a lifo rn ia  C o n s ti tu tio n : C a n  a  n e b u lo u s  c o n sti tu tio n a l rig h t-.b e  a 
v e h ic le  fo r  c h a n g e  (r ig h t to  safe  sch o o ls  u n d e r  th e  "V ic tim s’ B ill o f  R ig h ts " )?  14 H a s t C o n st L Q  789. 
A d m is s ib i l i ty  o f  e x p e r t te s t im o n y  in  ch ild  sex u a l a b u se  cases in C a lifo rn ia : R e t ire  Kelly-Fryetnd re tu rn  to  
a  t r a d i t io n a l  an a ly s is . 22  L o y o la  U  o f  LA  L R  1103.
W a r ra n t  re q u ire m e n t fo r  b u gged  in fo rm an ts  u n d e r  th e  C a lifo rn ia  r ig h t to  p riv acy . 14 Pacific L J 1057. 
V ;c ik n s ' r ig h ts  sy m p o siu m . 23 Pac ific  L J 815.
E n h a n c in g  se n te n c e s  w ith  p r io r  fe lo n y  co n v ic tio n s: T h e  lim its  o f  " w ith o u t  lim ita tio n ."  23 Pacific  L J 1051. 
T r u th  in  e v id e n ce  a n d  th e  p riv ileg e  c lau se  —  a  co m p ro m ise d  re la tio n s h ip . 23  Pacific  L J  1061.
P ro p o s it io n  8 a n d  th e  e x c lu sio n a ry  ru le : T o w a rd s  a  new  b a la n ce  o f  d e fe n d a n t an d  v ic tim  rig h ts . 23 Pacific  
U  1101.
P ro p o s it io n  8: C a lifo rn ia  L aw  a f te r  In  re  L an ce  W . a n d  P eo p le  v C a s tro .  12 P e p  L  R  1059.
P ro p o s it io n  8 ( th e  "V ic tim s ' B ill o f  R ig h ts " )  a n d  th e  C a lifo rn ia  S u p re m e  C o u r t:  In te rp re ta tio n  ru n  rio t?  
6 0  S C L R  539.
R e s tr ic t in g  G a n g  C lo th in g  in P u b lic  S chools: D o c s  A  D re ss  C o d e  V io la te  A  S tu d e n t 's  R ig h t o f  F re e  
E x p re s s io n ?  64  S C L R  1321.
P r o p o s it io n  8: I t  m ay  go  b eyond  th e  F o u r th  A m e n d m e n t.  19 S o u th w e s te rn  U  L R  57.
T h e  w ro n g s  o f  v ic tim ’s rig h ts . 37 S ta n  L R  937.
D ilu tio n  o f  F o u r th  A m e n d m e n t r ig h ts  on  p u b lic  h ig h -sch o o l c a m p u se s . 21 U S F  L R  555.
S y m p o s iu m : P ro p o s it io n  8 co m es  o f  age. 13 W e s te rn  S t L R  I.

NOTES O F  D ECISIO N S

T h e  p ro v is io n s  o f  a  s ta tew id e  in itia tiv e  m e a su re , pose. B ro s n a h a n  v B ro w n  (1982) 32 C a l 3d 236, 186 
k n o w n  a s  T h e  V ic tim s ' B ill o f  R ig h ts , w ere  re a so n - C al R p tr  30 , 651 P 2 d  274,
a b ly  g e rm a n e  to  e a c h  o th e r  a n d  th u s  satisfied  th e  . . . . .  , _  . . .  . ,
r e q u ire m e n t th a t  in itia tiv e  m ea su re s  em b race  a  s in - * n  ,“ Jve  m e a s u re  k n o w n  as T h e  V ic tim s B ill 
g le s u b je c t (C a l. C o n s t.,  a r t .  I I ,  § 8, su b d . (d)). E a c h  o f  ^ b t s  d id  n o t c o n s t i tu te  a  rev ision  o f  th e  s ta te
o f  th e  m e a s u re 's  s ev e ra l face ts , w h ich  d ealt w ith  C o n s ti tu tio n , r a th e r  th a n  a  m ere  a m e n d m en t
m a tte r s  s u c h  a s  re s titu tio n , sa fe  sch o o ls , bail, a n d  th e reo f, so  a s  to  re q u ire  its ad o p tio n  p u rs u a n t to  a
p r io r  c o n v ic tio n s ,  sh a re d  th e  c o m m o n  co n ce rn  o f  c o n s ti tu tio n a l c o n v e n t io n  o r  leg isla tive  sub m iss io n
p ro m o tin g  th e  r ig h ts  o f  a c tu a l o r  p o ten tia l c rim -j to  th e  p eop le . T h e  m e a su re 's  q u a n tita tiv e  c hanges ,
v ic tim s , a n d  i t  w as  th is  goa l th a t  u n ite d  a ll o f  th e  w h ic h  a m o u n te d  to  rep ea lin g  one  co n s ti tu tio n a l
m e a su re 's  p ro v is io n s  in a d v an c in g  its  co m m o n  p u r -  sec tion  a n d  a d d in g  a n o th e r ,  w ere no t so ex tensive
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AR TIC LE II

  Bill of Rights

Section 16a. Rights of crime victims. Any person who is a victim  o f  a 
crim inal act, or such person's designee, legal guardian, or surviving im m edi- 
a te ja m ily  members if  such person is deceased, shall have the right to be 
heard when relevant, inform ed, and present at all critical stages o f  the crim i­
nal justice process. All term inology, including the term "critical stages” , shall 
be defined  by the general assembly.

As enacted N ovem ber 3. 1992 —  Effective upon proclam ation o f the G ov­
ernor. (See Laws 1991, p. 2031.)

Section 30b. No Protected Status Based on H o m o sex u a l, Lesbian or 
B isexual O rientation. N either the State o f  C olorado, through any o f  its 
branches or departm ents, nor any o f its agencies, political subdivisions, 
m unicipalities or school districts, shall enact, adopt or enforce any statute, 
regulation, ordinance or policy whereby hom osexual, lesbian or bisexual ori­
entation. conduct, practices or relationships shall constitute or otherwise be 
the basis o f  or entitle any person or class o f  persons to have or claim any 
m inority status quota preferences, protected status or claim  o f  discrim ina­
tion. T his Section o f  the C onstitution shall be in all respects self-executing.

Enacted by the people N ovem ber 3. 1992 —  Effective upon proclamation  
o f  the G overnor.

E d i to r 's  n o te : A lth o u g h  th is  s e c t io n  w as n u m b e re d  a s  s e c t io n  3 0  a s  it a p p e a r e d  o n  th e  b a llo t, 
fo r  e a s e  o f  lo c a t io n  it h a s  b e e n  n u m b e r e d  as s e c tio n  3 0 b .

ARTICLE VII 

Suffrage and Elections

Section 7. General election. The general election  shall be held on such 
day as m ay be prescribed by law.

As am ended N ovem ber 3, 1992 — Effective upon proclam ation o f  the 
G overnor. (See Laws 1992. p. 2316.)

ARTICLE IX 

Education

Section 1. Supervision of schools - board of education. (1) The general 
supervision o f  the public schools o f the state shall be vested  in a board o f
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Article!_______________________CONSTITUTION OF THE STATE OF FLORIDA Article I

SECTION 9. Due process.— No person shall be 
deprived ol life, liberty or property without due process 
of law. or be twice put m jeopardy for the same offense, 
or be compelled in any criminal matter to be a witness 
against himself.

SECTION 10. Prohibited laws.—No bill of attainder, 
ex post facto law or law impairing the obligation of con­
tracts shall be passed.

SECTION 11. Imprisonment for debt.—No person 
shall be imprisoned for debt, except in cases of fraud.

SECTION 12. Searches and seizures.— The right of 
the people to be secure in their persons, houses, papers 
and effects against unreasonable searches and sei­
zures, and against the unreasonable interception of pri­
vate communications by any means, shall not be vio 
lated. No warrant shall be issued except upon probable 
cause, supported by affidavit, particularly describing the 
place or places to be searched, the person or persons, 
thing or things to be seized, the communication to be 
intercepted, and the nature of evidence to be obtained. 
This right shall be construed in conformity with the 4th 
Amendment to the United States Constitution, as inter­
preted by the United States Supreme Court. Articles or 
information obtained in violation of this right shall not be 
admissible in evidence if such articles or information 
would be inadmissible under decisions of the United 
States Supreme Court construing the 4th Amendment 
to the United States Constitution.

H l» tw y .—Am H J.fl 31-H 1982. aaoo lea  >962

SECTION 13. Habeas corpus.— The writ of habeas 
corpus shall be grantable of right, freely and without 
cost. It shall be returnable without delay, and shall never 
be suspended unless, in case of rebellion or invasion, 
suspension is essential to the public safety.

SECTION 14. Pretrial release and detention.—
Unless charged with a capital offense or an offense pun­
ishable by life imprisonment and the proof of guilt is evi­
dent or the presumption is great, every person charged 
with a crime or violation of municipal or county ordinance 
shall be entitled to pretrial release on reasonable condi­
tions. If no conditions of release can reasonably protect 
the community from risk of physical harm to persons, 
assure the presence of the accused at trial, or assure the 
integrity of the judicial process, the accused may be 
detained.

H lito fy .— Am. H J R  43-H. 1982: jo o o iw  '982

SECTION 15. Prosecution for crime; offenses com­
mitted by children.—

(a) No person shall be tried for capital crime without 
presentment or indictment by a grand jury, or for other 
felony without such presentment or indictment or an 
information under oath filed by the prosecuting officer of 
the court, except persons on active duty in the militia 
when tried by courts martial.

(b) When authorized cy aw. a child as therein 
defined may be charged with a violation of law as an act 
of delinquency instead of crime and tried without a jury 
or other requirements applicaole to criminal cases. Any

child so cnargec spall, upon demand made as provided 
by law before a mal in a |uvemle proceeding, be tried in 
an appropriate court as an adult. A child found delin­
quent shall be cisciplmed as provided by law.

SECTION 16. Rights of accused and of victims.—
(a) In all criminal prosecutions the accused shall, 

upon demand, be informed of the nature and cause of 
the accusation against him, and snail be furnished a 
copy of the charges, and shall have the right to have 
compulsory process for witnesses, .to confront at trial 
adverse witnesses, to be heard in person, by counsel or 
both, a-.d to have a speedy and public trial by impartial 
jury in ihe county wnere the crime was committed. If the 
county is not known, the indictment or information may 
charge venue in two or more counties conjunctively and 
proof that the crime was committed in that area shall be 
sufficient: but before pleading the accused may elect in 
which of those counties he will be tried. Venue for prose- 
cutioa-of crimes committed beyond the boundaries of 
the state shall be fixed by law.

^ (b) Victims of crime or their lawful representatives, 
I including the next of km of homicide victims, are entitled 

to t&e’right to be mformed. to be present, and to be 
'"trga'd when relevant, at all crucial stages of criminal pro­
ceedings, to the extent that these rights do not interfere 
with the constitutional rights of the accused.

H le io fy .—Am S J R  '3£ '987 a a o o le a '988

SECTION 17. Excessive punishments.— Excessive 
fines, cruel or unusual pumsnment, attainder, forfeiture 
of estate, indefinite imprisonment, and unreasonable 
detention of witnesses are foroidden.

SECTION 18. Administrative penalties.—No admin­
istrative agency snail impose a sentence of imprison­
ment, nor shall it imoose any other penalty except as 
provided by law.

SECTION 19. Costs.— No person charged with 
crime shall be compelled to pay costs before a judgment 
of conviction has oecome final.

SECTION 20. Treason.—Treason against the state 
shall consist only in levying war against it, adhering to 
its enemies, or giving (hem aid and comfort, and no per­
son shall be convicted of treason except on the testi­
mony of two witnesses to the same overt act or on con­
fession in open court.

SECTION 21. Access to courts.— The courts shall 
be open to every person 'zr redress of any injury, and 
justice shall be administered without sale, denial or 
delay.

SECTION 22. Trial by jury.—The right of trial by jury 
shall be secure to an and remain inviolate. The qualifica­
tions and the numoer of jurors, not fewer than six, shall 
be fixed by law.

SECTION 23. Right of privacy.— Every natural per­
son has the right to oe let alone and free from govern­
mental intrusion into nis private life except as otherwise 
provided herein. This section shall not be construed to

directly in aid 
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A rt. 1, § 8.1 C O N ST IT U T IO N  OF 1970 1

§  8 .1 .  C rim e V ictim 's R ig h ts  ^

(a ) C rim e victi 
p rov id ed  by law:

(a ) C rim e victim s, as d efin ed  by law , sh a ll h ave the fo llo w in g  rights as

*
(1 ) T he right to be treated  w ith  fa irn ess  and  respect for their  d ign ity  :

an d  privacy throughout the cr im in a l ju stice  p rocess. '
(2 ) T he right to n o tifica tio n  o f  cou rt p ro ceed in gs.
(3 ) The right to co m m u n ica te  w ith  th e  p rosecu tion .
(4 ) T he right to m ake a s ta tem en t to the co u rt at sen ten cin g . •"
(5 ) T he right to in form ation  ab ou t the co n v ic tio n , sen tence, im prison-

m en t, and  release o f  the accu sed . r 3
<■</

(6 ) T he right to tim ely  d isp o sit io n  o f  the ca se  fo llo w in g  the arrest o f  the  
a ccu sed . 1 -

(7 ) T he right to be reason ab ly  p ro tected  from  the accused  throughout  
th e  cr im in a l ju stice  process.

(8 ) T he right to be present at the trial and  a ll o th er court proceed in gs  
o n  th e  sam e b asis as the a ccu sed , u n le ss  the v ic tim  is  to testify  and  the  
co u r t d eterm in es that the v ictim 's te stim o n y  w o u ld  be m aterially  affected  
i f  th e  v ictim  hears other te stim o n y  at th e  trial.

(9 ) T he right to have p resen t at a ll cou rt p roceed in gs, subject to the  
r u le s  o f  ev id en ce, an ad vocate or  o th er  support person  o f the victim 's  
c h o ic e .

(10) T he right to restitu tion .

(b ) T h e G eneral A ssem bly  m ay p rov id e by la w  for the en forcem en t o f  this  
S ec tio n .

(c ) T h e  G eneral A ssem bly  m ay  p rov id e  fo r  an  a ssessm en t against con v icted  
d e fen d a n ts  to  pay for crim e v ic tim s’ rights.

(d ) N o th in g  in  th is S ectio n  or  in  an y  law  en acted  u n d er th is S ection  sh a ll 
be co n stru ed  as creating  a basis fo r  v aca tin g  a co n v ic tio n  or a ground for  
a p p ella te  r e lie f  in an y  cr im in a l case .

Adopted general election Nov. 3, 1992, eff. Nov. 3, 1992,

Historical Notes
S c h e d u le : "T h is  A m e n d m e n t takes effect upon  its ap -

T h e  sch ed u le  contained  in  the 1992 am en d - p ro v a l by  the e lec to rs  o f this S ta te ." 

m en t p rov id es :

§ 9. Ball and Habeas Corpus
All p e r so n s  shall be bailab le by su ffic ie n t su reties, excep t for  the fo llo w in g  

o ffe n se s  w h ere  the p roof is  ev id en t or  th e  p resu m p tion  great: capital o ffen ses; 
o ffe n se s  fo r  w h ich  a sen ten ce  o f  life  im p r iso n m en t m a y  be im p osed  as a 
c o n se q u e n c e  o f  conviction; and  fe lo n y  o ffe n se s  for w h ich  a sen ten ce  o f  
im p r iso n m en t, w ith ou t co n d itio n a l an d  rev o ca b le  re lease , shall be im p osed  b y  
law  as a co n seq u en ce  o f  co n v ictio n , w h en  the court, after a hearing, deter­
m in es  th a t re lease  o f  the o ffen d er w o u ld  p o se  a  rea l an d  present threat to  the  
p h y sica l sa fe ty  o f  any person . The p r iv ileg e  o f  th e  w rit o f  habeas corpus shall 
n ot be su sp en d ed  except in cases o f  reb e llio n  or in v a sio n  w h en  the p u b lic  
sa fe ty  m a y  require it.
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M i s c e l l a n e o u s A r t . 1 5 , § 15

V N E O U S
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ansas ConsbLubon 
it and taxabon of 
s Co. v. Board of 
659, 802 P.2d 584

ements; illegal lot-

Lotteries; Indian gaming regulabng act. 91-119, 92-1.
CASE ANNOTATIONS 

i. A m endm ent to Art. 11, § 1 of Kansas Constiturion 
as self-execubng relative to assessm ent and taxabon of 
property noted. Colorado In tersta te  Gas Co. v. Board of 
Morton County Com m 'rs, 247 K. 654 , 659, 602 P.2d 584
(1990).

§ 6.
CASE ANNOTATIONS 

30. Spouse obligated to pay o ther spouse's necessibes, 
including m edical services. St. Francis Regional M ed. 
C enter, Inc. v. Bowles. 16 K.A ?.d 374, 375, 376, 823 P.2d 
226 (1992).

§ 9.
Law Review and B ar Jou rna l Referencesi 

"Exem pbon Laws in Kansas: Recent Amendments and 
B ankruptcy  E s ta te  P lan n in g ,"  M ark A. A ndersen , 38 
K.L.R. 143, 149 (1989).

"Divorce Law: Lis Pendens, Judgm ent Liens, Home­
stead Exem pbons, and Bankruptcy," John C. Peck, Shala 
M. Bannister and W. Thomas Gilman, 60 J.K.B.A. No. 
2, 25, 30 (1991).

CASE ANNOTATIONS
186. Proceeds from involuntary transfer of homestead 

pursuant to divorce exem pt w here debtor intended to in­
vest in another hom estead. In re Daniels, 65 B.R. 703, 
706 (1986).

187. Sales tax lien held as attaching to real property 
which is subject to consbtubonal claim of homestead ex­
em pbon. Hom estead Land Title Co. v. United States, 249 
K. 569, 819 P.2d 660 (1991).

188. No forfeiture of hom estead upon drug convicbon 
unless consent of both husband and wife. City of Carden 
City v. Lot Nine, Block T hree, 16 K.A.2d 174, 819 P.2d 
1250 (1991).

189. H om estead , estab lishm en t, occupancy, intent; 
d eb to r claim ed 160 acres. In re Snook, 134 B.R. 424
(1991).

§ 10.
Attorney G eneral's Opinions:

City election to perm it o r prohibit sale of liquor by the 
drink; city's authority  to p reven t licensure thereof. 91-91.

CASE ANNOTATIONS
26. A m endm ent to Art. 11, § 1 of Kansas Consbtubon 

as self-execubng re labve  to assessment and taxation of 
property noted. Colorado Interstate Gas Co. v. Board of 
Morton County Com m ’rs, 247 K. 654, 659, 802 P.2d 584 
(1990).

§ 12.
A ttorney G eneral's Opinions:

M em bership or nonm em bership in labor organizabons. 
88-121.

M em bership or nonm em bership in labor organizabons; 
rep resen ta tio n  fee; em ployer and employee relabons; 
rights of em ployees. 92-42.

§ 15. V ictim s’ r ig h ts , (a) V ictim s o f  
crim e, as defined by law, shall be entitled to 
certain basic rights, including the right to be 
informed o f and to be present at public hear­
ings, as defined by law, of the cttnfltal justice 
process, and to be heard at sentencing or at 
any other tim e d eem ed  appropriate by the 
court, to the extent that these rights do not 
interfere with the constitutional or statutory 
rights o f the accused.

(b) Nothing in this section shall be construed 
as creating a cause of action for money damages 
against the state, a county, a municipality, or 
any of the agencies, instrumentalities, or em ­
ployees thereof. The legislature may provide 
for other remedies to ensure adequate enforce­
ment of this section.

(c) Nothing in this section shall be construed 
to authorize a court to set aside or to void a 
finding of guilty or not guilty or an acceptance 
of a plea of guilty or to set aside any sentence 
imposed or any other final disposition in any 
criminal case.

History: L. 1992, ch. 343, § 1; Nov. 3, 1992.

List of Am endm ents and Proposed A m endm ents to the
Kansas Constitution

YEAR SUBJECT ART. SEC .
1990. A proposition to revise article 6 of the constitution o f the state of Kansas, 

relating to education. L, 1990, ch. 371; H .C .R . 5010; rejected Nov. 6,
1990: For 245,132; Against 377,625 ..........................................................................  6 1-7

1992, A proposition to am end section 1 of article 11 of the constitution of the 
state of Kansas, relating to the taxation of property. L. 1992, ch. 342;
H .C .fl. 5007; adopted Nov. 3, 1992: For 473,415; Against 421,313 (Unofficial
count) ..................................................................................................................................... 11 1

1992. A proposition to amend article 15 of the constitution of the state of Kansas 
by adding a new section thereto, prescribing certain rights for victims of 
crime. L. 1992, ch. 343; S.C.R. 1634; adopted Nov. 3, 1992: For 775,846;
Against 145,374 (Unofficial count) ..............................................................................  15 15

11
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M I C H I G A N  C O N S T I T U T I O N

V. C raw ford (1985) 3S3 N.W .2d 172. 147 
pp. 244.

V. RIGHT TO APPEAL *

V a ix e r 'o f  r ig h t to ap p ea l ,

sentencing issues not firs t presented to 

>urt are considered waived fo r appeal, 

v. Rodriguez (1991) 480 N .W .2 d  287, 192

?p - 1- . •: . :

idants did not. w aive, their right_to appeal 

)f suppression’ is su e 'b y . pleading guilty, 

fuilty pleas w ere  accepted in understand- 

: defendant’s r ig h t to appeaL'suppression 

as not w aived ;' defendants w ere  entitled 

jpeal on the m erits or to have the ir pleas 

e. People v. Reid  (1984)’ 362 N .W .2d .655, 

h .326. " ■  T

- •**,•..*! : 
esentencing,, r ig h t  to -a p p ea l ;.r

dant was entitled to appeal a s  o f righ t 

sentencing w here his first, sentence w as 

1 on appeal and his resentence w as based 

i original conviction-and resulted in leso- 

nce than- o rig inally  im posed; it w as 3en- 

ot court's decision to g ra n t  o r  deny de- 

s motion f o r  resentencing, th atT vas be- 

ealed. Peop le  v .--M artin ez  (1992)-485  

124, 193 -M ich .A p p -377 . .

’ L *„ • •
lilty p lea, r ig h t  to ap p ea l , -

trial court can accept plea- o f guilty1 

j :ed upon defendant’s w a iver o f r ig h t to 

ourt m ust determ ine if  w a iver is volu.n- 

i-.owing, and intelligent; furtherm ore, 

i ust determ ine- w h eth er ag reem en t ,in- 

/aiver o f r ig h t to appeal, defendant's 

as well aa  conviction and ; if. 30v .whether 

I t understands and agrees;- to determ ine 

waiver m eets, such requ irem ents, court 

|asider a ll . re levan t, facts  and.-circum - 

iurrounding,..w aiver, including: nature 

•s o f  agreem ent- and . age/, experience, 

ground o f defendant. ■< People- v. Rodri- 

; i ) .4 8 0 .N .W .2 d ,2 8 T . 192. M ich:App. 1.

je  of p leading guilty , defendant w aives 

review- o f  all nonjurisdictional defects- 

ition. People v. Rodrigjiez .(1991) 480 

87, 192 M ich-A pp. l .^  __ . '

I ant m ay vo lun tarily  -a n d  know ingly 

lsututional. r i g h t  to -ap p eal gu ilty  plea 

| : and sen ten ce  w hile rese rv in g  r ig h t  to 

leave to -ap p earan d  r ig h t to appointed 

counsel, w hen  ind igen t- in exchange 

I mg or sen tencin g  concessions; People 

I uez- (1991) 480-N .W -.2d  287, 192 Mich.

I in i's  w a iver o f. his ’rightr to appear in 

I un does not preclude him from  obtain- 

I i te re v ie w -o f  in s  sentence or conviction 

I when- w a rran te d !£. People v Rodri- 

;) 480 N .W _2d  287. 19?  M ich.App. 1.

M I C H I G A N  C O N S T I T U T I O N

§ 24.

Art. 2, § 1
N ote 18

R ig h t s  o f  c r im e  v ic t im s ;  e n f o r c e m e n t ;  a s s e s s m e n t  a g a in s t  c o n v ic te d  d e fe n d a n ts

Sec. 24. (1) Crime victims, as defined by law, shall have the following rights, as 
provided by law: ... - , . .. ' . . . . .

The right to be treated with fairness and respect for their dignity and privacy
throughout the criminal justice process. . • . . - ' ;

The right to timely disposition of the case following arrest o f the accused.
The right to be reasonably protected from the accused throughout the criminal justice 

process. • . - ’ .
The right to notification of court proceedings.

.  • * "* • t  •

The right to attend trial and all other court proceedings the accused has the right to 
attend. ..

The right to confer with the prosecution.
The right to make a statement to the court at sentencing.
The right to restitution-....................................................................................... ..... r.r.-.; -d-tisil
The right:to information about the conviction, sentence, imprisonment, and release of 

the accused: ; ’ • • • ■  .... . t J

(2) The legislature may provide by law for the enforcement of this section:-;
(3) The legislature may provide for an assessment against convicted defendants to pay 

for crime victims’ rights.
En actm en t ratified  N ov. 8, 1988. E f f .  Dec. 24, 1988.

■ : H is t o r ic a l  N o te s  .

The 1988 enactm ent w as proposed by 1988 and approved by  the electors as Proposal B  a t  

House Jo in t Resolution P , and w as subm itted to the N ovem ber 8. 1988, general election.

ARTICLE II . ••:. -.

Elections

W E S T L A W  C o m p u ter Assisted L e g a l R e s e a rc h  ' '  ’

W E S T L A W . supplem ents .your le g a l research in m any w a y s .' W E S T L A W  allows you to  7

• update  y o u r.resea rch -w ith  the  moat cu rren t inform ation •

• expand  y o o r lib ra ry  w ith  additional resources ■--

• re trieve  d irect history, p recedential history and parallel c itations w ith  the In sta -C ite  service

For m ore in form ation  on u sin g  W E S T L A W  to supplem ent y o u r research , see the W E S T L A W  

E lectron ic  R e s e a rc h  G u ide , w h ich  follows th e -Preface .

§ 1. Q u a l i f i c a t i o n s  o f  e le c t o r s ;  r e s id e n c e

: . 

...I

P r im a ry  e le c tio n s  1 8 :'

18. P r im a ry  e lec tio n s  

R equ irem en t th a t  person  declare  p a r ty  p re fe r­
ence before  v o tin g  in closed p residen tia l prim ary  
'bd not vio late S ta te  C onstitu tion ; closed pn- 

system  w as n o t proh ib ited  by constitution-

N o te s  o f  D e c is io n s

al requ irem ent th a t  all ind ividuals ' w ho m eet 

citizenship, residency, and age  requirem ents be 

allowed to vote. F e re n c y  v. S e c r e ta ry  o f  S tate  

(1991) 476 N .W .2 d  41T, 190 M ic h A p p . 398, ap­

peal denied 482 N .W .2 d  768, vacated  in part on 

other grounds 486 N .W .2 d  664.

Prim aries are  basica lly  party  functions so that 

there is leg itim ate  s ta te  in terest in restricting

27
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VERNON'S ANNOTATED MISSOURI STATUTES 
CONSTITUTION OF 1945 

ARTICLE I. BILL OF RIGHTS 
COPR. (c) WEST 1993 No Claim to Orig. Govt. Works 

Current through amendments approved 11-3-92

>s 32. (Crime VICTIMS' RIGHTS)

> < Section head was editorially supplied >

Section 32. 1. Crime victims, as defined by law, shall have the following 
rights, as defined by law:
(1) The right to be present at all criminal justice proceedings at which the 

defendant has such right, including juvenile proceedings where the offense 
would have been a felony if committed by an adult;
(2) Upon request of the victim, the right to be informed of and heard at 

guilty pleas, bail hearings, sentencings, probation revocation hearings, and 
parole hearings, unless in the determination of the court the interests of 
justice require otherwise;
(3) The right to be informed of trials and preliminary hearings;
(4) The right to restitution, which shall be enforceable in the same manner as

any other civil cause of action, or as otherwise provided by law;
(5) The right to the speedy disposition and appellate review of their cases, 

provided that nothing in this subdivision shail prevent the defendant from 
having sufficient time to prepare his defense;
(6) The right to reasonable protection from the defendant or any person acting 

on behalf of the defendant;
(7) The right to information concerning the escape of an accused from custody 

or confinement, the defendant's release and scheduling of the defendant’s 
release from incarceration; and
(8) The right to information about how the criminal justice system works, the

rights and the availability of services, and upon request of the victim the
right to information about the crime.

1



A rt 1, fi 20
Note 43
of pupils into area by bus, expense of such traea- 
ponatioo could not be tsid to have resulted from 
state's uking of part of school property and was 
not item of damage to remaining land and build­
ing. State by State Highway Cotn'r v. Board of 
Ed. or City of Elisabeth. 116 NJ.Super. 305, 282 
A.2d 71 (L.197I). % .  "

S2J. Barden of proof '* '
Burden of demonstrating that a talcing has oc­

curred Lies on the party alleging that state action 
is unconstitutional, and proof must be by clear 
and convincing evidence.' Matter of Egg Harbor 
Associates (Bayahore Centre), 94 NJ. 358,-464 
A.2d 1115 (1983). • ' . •

- t s .. ' ••"»*• s -i-,:,- - • ;■
54,  Expat wltneasea . .
A  court will not permit an expert to testify to 

the value of vacant land, for- condemnation pur­
poses, baaed cts projected Income which could be 
earned from operation of building ’which might be 
erected thereon; such a valuation is too specula­
tive. ■ State by Com'r of Tramp. v. F &  J Partner- 
ship, 2S0 NJ.Super.-19. 593 A.2d 352 (A.D.1S91).

58. Leeaahold latercart , -
Determination of just compensation allows all

interests, including, the leasehold, to be compen­
sated, bat New Jersey follows the unit rule which 
means that although a tenant may participate in 
the. condemnation bearing, he ia not entitled to 
have his tenancy separately and specifically evalu­
ated in the condemnttion award; actvnl appor­
tionment of the condemnation award will take 
place tt n sepanle and later proceeding. State v. 
Whitehead Bros. Co., Inc., 210 NJ.Super. 359, 
509 A.2d 832 (L.1986)..

59. Cable Installation

Finding by Board of Public Utilities that dam­
age from taking needed for installation of cable 
television service is nominal, thus warranting pre­
sumption that. 51.00 satisfies just compensation 
requirtmenti, was supported by expert's testimony

NJ. CONSTITUTION,
at rule-making bearing that in caaea be had exam­
ined cable had been installed without damage to 
property owners. N Y T  Cable TV v. Homestead' 
At Manifield, Inc., 214 NJ.Super. 148, 518 A.2d 
748 (A.D.1986) affirmed 111 NJ.’21, 543 A-2d,
|Q ..... . ' - lb'. Ul.dt

. t.enn -. wrtmfwi 

60. Private ownership, pobUe ate1'1 "ncrinr_y 

Anticipated private ownership of shopping cen­
ter to be built oa land being condemned by Hoot- ' 
ing xnd Mortpge Finance Agency did not violate 
federal or state constitutional Hmlta'oo'power of ' 
eminent domain where condemnation srta Intend­
ed to serve public purpose,of providing‘supplies’ 
and services for residents of publicly' financed * 
bousing projects in the area.. N e w  Jersey Hooting 
and Mortg. Finance Agency v.’ Moaca; 213NJ-Sch' 
pa. 318, 521 AJd 1307 (A.D.:S87)«rfficatio«r1' 
denied 107 NJ. 638, 527 A.2d 460.fJ.u. ,*-v> '. J 

• ■.!): ! V#*.vrvtiCCT.W. JSi.i
61 Utility (

Even though’ utility wet granted' general' ease- 
ment ova private property without specification • 
of course-over which its lines wen to-br placed,’" 
once it placed lines tnd fixed easement's location,' 
grant v u  essentially the same u  if fliad fca origl- - 
nal grant, and general or specific nature* of origi­
nal grant was nor dispoaitive-of■ ntfflty's1 claim1' 
against-township alleging-t “taking" by1 forood* 
relocation of linea. Sussex Rural Else. Co-op, x.“- 
Wantage Tp., 217 NJ.Supa. 4Sf, 526-A J d  259’ 
(A.D.1J87). • ’ ’

Forced relocsDoo of preexisting utility trarjv- 
misaion facilities necessitated by township1! road , 
conatruction project amounted to a compensable 
taking, and utility w u  entitled to recover coats of 
relocation, since utility's interest antedated pub-, 
lie's interest in roads in question, even though 
utility may have placed its linea specifically to 
accommodate subdivision development of, which,, 
the roads were s critical part. Sussex Rural-Elec~. 
Co-op. v. Wantage Tp., 217 NJ.Supa- 481, 326-
A.2d 259 (A.D.1987). . ..

21. S a v in g  clause.

Notes’of Decisions
□actions 3

■* — —

2. Qactkaa • ’■ ; ..

In view of fact lha; Hate' has a legitimate 
interest in preventing "raiding” or cmoasova vot­
ing in a primary election NJ.S-A. 19ti23— 45 of

primary elections law requiring that sirotar who 
is not affiliated with a political party by virtue of a 
previous declaration or previous primary- partio-, 
ipatioo and who ia not excused as a newly.rujia-j 
tertd voter must file declaration-foe party ococ. 
before 50th day preceding primary.election ia not-, 
unconstitutional- Friedland v. State,’ 149-NJfio-, 
pa. 483, 374 K id  60 (L.I977). . . lr.

m.*» . it (i
f  »l«> -1 •? • HI

2 2 :' R ig h ts  o f  v ic tim * o f  c r im e s  . . .
-  * •• * *J.' .

A  victim o f a  crim e shall b e  trea ted  w ith  fairness, compassion and re sp e c t  by  the.’ 

crim in al'ju stice  system . A  victim  o f  a  crime shall not be denied the r ig h t  to bei 

present a t  public judicial proceedings except when, prior to com pleting testim ony ia" 
a witness, the victim ’ ia ’ properly  sequestered  in-accordance with la w  o r  t h e 'R u lw  

G overning the Courts o f  the S t a t e 'o f  N e w  Je rse y . A  victim of a crim e shall be 

entitled to those righ ts and  rem edies as  m ay  be provided by the L e g is la tu re ;. F o r  

the purposes o f this p aragrap h , ‘.'victim  ot a ’crim e”  means; a) a  person w h o 'h a s ’

Last additions in. tsxt Indicated. „by undsrijng deletions by strikeouts.
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K
A r t .  I I .  § 22  C O N S T IT U T IO N  O F  N E W  M E X IC O  A r t .  I I ,  § 24

Sec. 22. [Alien landownership.]

U n t i l  o th e r w is e  p ro v id e d  b y  l a w  n o  a l ie n ,  in e l ig ib le  to  c i t iz e n s h ip  u n d e r  th e  la w s  o f  th e  

U n i t e d  S t a t e s ,  o r  c o r p o r a t io n ,  c o p a r t n e r s h ip  o r  a s s o c ia t io n , a  m a jo r i t y  o f  th e  s to c k  o r  

in t e r e s t  in  w h ic h  is  o w n e d  o r  h e ld  b y  s u c h  a l ie n s ,  s h a l l  a c q u i r e  t i t l e ,  le a s e h o ld  o r  o t h e r  

in t e r e s t  in  o r  to  r e a l  e s t a t e  in  N e w  M e x ic o .  (A s  a m e n d e d  S e p t e m b e r  2 0 , 1 9 2 1 .)

C ross-references. — As to sta tu to ry  au thority  for 
aliens to acquire or hold real estate  by deed, will, 
inheritance or otherwise, see 45-2-112 NMSA 1978.

The 1921 am en d m en t, which was proposed by J.R. 
No. 9 (Laws 1921) and adopted a t the special election 
held on September 20, 1921. with a  vote of 25,921 for 
and 18,342 against, amended th is section, which 
formerly provided th a t no distinction should be made 
by law between resident aliens and citizens in regard 
to the ownership or descent of property.

C o n stitu tio n ality  o f a lien  lan d  law s is o p en  to 
c e rta in  doub ts. 1963-64 Op. A tt'y Gen. No. 63-120.

L egislation  en ac ted  p r io r  to  a m e n d m e n t not 
"o th erw ise  p ro v id ed " . — ThiB section, as amended 
in 1921, is broad enough to prohibit the acquiring of 
any interest whatever in real estate  by an  alien 
ineligible to citizenship, and no legislation enacted 
prior to 1921 could be construed as a provision of law 
such as contemplated by the words "until otherwise 
provided by law.” 1929-30 Op. A tt'y Gen. 11.

P ro h ib itio n  su sp en d e d . — Because 45-2-112 
NMSA 1976 was enacted subsequent to the 1921 
amendment to this section, it operates to suspend the

prohibition against ownership of real property in 
New Mexico by persons o ther than  United S tates 
citizens. 1931 Op. A tt’y Gen. No. 81-6.

P h ra se  "e lig ib le  to  c itiz e n sh ip "  m ean s a person 
belonging to a class which is eligible and who is 
capable of becoming a citizen upon due compliance 
with naturalization laws. 1963-64 Op. Att'y Gen. No. 
62-120.

Law rev iew s. — For article, "The Perils of In tes­
tate Succession in New Mexico and Related Will 
Problems." see 7 Nat. Resources J . 555 (1967).

Am. J ut. 2d, A.L.R. a n d  C .J .S . re fe re n ce s , — 3A 
Am. Ju r. 2d Aliens and Citizens §§ 2003, 2005.

Escheat for alienage of owner, or kindred of owner, 
who dies intestate, 23 A.L.R. 1237; 79 A.L.R. 1364.

Escheat of property of alien corporation, 23 A.L.R. 
1247; 79 A.L.R. 1364.

Escheat as afTecting contract for sale or lease to 
alien, 23 A.L.R. 1250; 79 A.L.R. 1366.

State regulation of landow nership by alien corpora­
tion. 21 A.L.R.4th 1329.

3 C.J.S. Aliens §§ 16, 17.

Sec. 23. [Reserved rights.]

T h e  e n u m e r a t io n  in  t h i s  c o n s t i t u t io n  o f  c e r t a in  r ig h t s  s h a l l  n o t  b e  c o n s t r u e d  to  d e n y , 

im p a i r  o r  d is p a r a g e  o t h e r s  r e t a in e d  b y  th e  p eo p le .

C o m parab le  p rov isio n s. — Idaho Const., art. 1, 
§ 21 .

Iowa Const., art. I, 5 25.
Montana Const., art. II, § 34.
Utah Const., art. I, § 25.

Wyoming Const., art. I, § 36.
Am. J u r .  2d, A .L.R. a n d  C .J .S . r e fe re n c e s  16

Am. Ju r. 2d Constitutional Law §§ 7, 280.
16 C J.S . Constitutional Law §§ 53. 58; 16A C.J.S. 

Constitutional Law § 445.

Sec. 24. (Proposed) fVictim’s rights.]
A. A v ie  j a  o f  arson resulting in bodily injury, aggravated arson, aggravated assault, 

aggravated battery, dangerous use o f explosives, negligent use o f a deadly weapon, murder, 
voluntary manslaughter, involuntary manslaughter, kidnapping, criminal sexual penetra­
tion, criminal sexual contact o f a minor, homicide by vehicle, great bodily injury by vehicle 
or abandonment or abuse o f a child or that victim's representative shall have the following 
rights as provided by law:

(1) the right to be treated with fairness and respect for the victim's dignity and 
privacy throughout the criminal justice process;

(2) the right to timely disposition o f the case;
(3) the right to be reasonably protected from the accused throughout the criminal 

justice process;14> the right to notification o f court proceedings;
i 5 i  the right to attend all public court proceedings the accused has the right to

attend;
(6) the right to confer with the prosecution;
i7' the right to make a statement to the court at sentencing and at any post-

sentencing hearings for the accused;
(Si the right to restitution from the person convicted o f the criminal conduct that 

caused the victim’s loss or injury;



A r t .  I l l ,  § I DISTRIBUTION OF FOWERS A r t .  I I I .  § 1

i9) the right to information about the conviction, sentencing, imprisonment, escape 
or release o f the accused:

ilO> the right to have the prosecuting attorney notify the victim's employer, if  
requested by the victim, o f the necessity of the victim's cooperation and testimony in a 
court proceeding that may necessitate the absence of the victim from work for good c a u s e ; 

and
(ID  the right to promptly receive any property belonging to the victim that is being 

held for evidentiary purposes by a law enforcement agency or the prosecuting attorney, 
unless there are compelling evidentiary reasons for retention o f the victim's property.

B. A person accused or convicted of a crime against a victim shall have no standing to 
object to any failure by any person to comply with the provisions o f Subsection A o f Section 
24 o f Article 2 o f the constitution of New Mexico.

C. The provisions o f this amendment shall not take effect until the legislature enacts 
laws to implement this amendment.

Compiler’s notes. —  Section 2 of S.J.R. No. 4 rejection at the next general election or at any special
(Lawa 1992) provides that this proposed amendment election prior to that date which ma y  be called for
shall be submitted to the people for their approval or that purpose.

ARTICLE III 
Distribution of Powers

Sec.
1. Separation of departments; establishment of 

workers' compensation body.

Section 1. [Separation of departments; establishment of workers’ 
compensation body.]

T h e  p o w e rs  o f  th e  g o v e r n m e n t  o f  th is  s t a t e  a r e  d iv id e d  in to  t h r e e  d is t in c t  d e p a r tm e n ts ,  

th e  le g i s la t i v e ,  e x e c u t iv e  a n d  j u d i c i a l ,  a n d  n o  p e rso n  o r  c o l le c t io n  o f  p e r s o n s  c h a r g e d  w ith  

th e  e x e r c is e  o f  p o w e r s  p r o p e r ly  b e lo n g in g  to  o n e  o f  th e s e  d e p a r t m e n t s ,  s h a l l  e x e r c is e  a n y  

p o w e rs  p r o p e r ly  b e lo n g in g  to  e i t h e r  o f  th e  o th e r s ,  e x c e p t  a s  in  t h i s  c o n s t i tu t io n  o t h e r w is e  

e x p r e s s ly  d ir e c te d  o r  p e r m it t e d .  N o t h in g  in  t h i s  s e c t io n , o r  e l s e w h e r e  in  t h i s  c o n s t i tu t io n ,  

s h a l l  p r e v e n t  th e  l e g i s l a t u r e  f ro m  e s t a b l i s h in g ,  b y  s t a t u t e ,  a  b o d y  w i t h  s t a t e w id e  

ju r is d ic t io n  o t h e r  t h a n  t h e  c o u r t s  o f  th is  s t a t e  fo r  th e  d e t e r m in a t io n  o f  r i g h t s  a n d  l i a b i l i t i e s  

b e tw e e n  p e r s o n s  w h e n  th o s e  r i g h t s  a n d  l i a b i l i t i e s  a r is e  f ro m  t r a n s a c t i o n s  o r  o c c u r re n c e s  

in v o lv in g  p e r s o n a l  in j u r y  s u s t a in e d  in  th e  c o u rs e  o f  e m p lo y m e n t  b y  a n  e m p lo y e e .  T h e  

s t a t u t e  s h a l l  p r o v id e  fo r  t h e  t y p e  a n d  o r g a n iz a t io n  o f  th e  b o d y , th e  m o d e  o f  a p p o in t m e n t  o r  

e le c t io n  o f  i t s  m e m b e r s  a n d  s u c h  o t h e r  m a t t e r s  a s  th e  le g i s l a t u r e  m a y  d e e m  n e c e s s a r y  o r  

p ro p e r . ( A s  a m e n d e d  N o v e m b e r  4 , 1 9 8 6 .)

I. General Consideration.
II. Legislative Delegation of Power.
in. Legislation Affecting Ji;_iciary.

A. Legislation Validly Affecting Courts.
B. legislation Improperly Conferring Powers on Courts.
C. Improper Interference with Judiciary by Legislature.

IV. Judicial Review over Legislative Affairs.
V. Powers of Executive Department.

1. G E N E R A L  C O N S I D E R A T I O N .  State constitutions are not grants of power to
the legislative, executive or judiciary brancnes. but

Cross-references. —  As to the workers' compensa- arc limitations on the powers of each, and no branch
non division, see 52-5-1 N M S A  1978. of the state may add to. nor detract from, its clear
The 1986 amendment, which was proposed by mandate. State ex rel. Hovey Concrete Prods. Co. v.

HJ.R. No. 7 iLaws 1986) and adopted at the general Mechem, 63 N.M. 250, 316 P.2d 1069 1 1957). over-
election r.eid on November 4. 1986. by a vote of ruled on other grounds. Wylie Corp. v MowTer. 104
173,989 for and 92.419 jgainst, added the last two N.M. 751, 726 P.2d 1381 ' 1986i.
sentences. Each of three departments of government is
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D E C L A R A T IO N  O F  R IG H T S Art. 1, § 24

Section 22. R ight to bear arms. — The right of the people to 
keep and bear arms shall not be infringed.

C ro s s  R e fe re n c e s . Fed era l gu aran ty  of 

righ t to bear arm s. U .S .  Const.. Am end. II. 

C o m p a r a t iv e  P ro v is io n s .  B e a r in g  arm s:

C o n n . 1965 C onst., art. F irs t , 

M a ss . Const. [3 IS ) .

§ 15.

N O T E S  T O  D E C I S I O N S

1. L ic e n s in g  R e q u ir e m e n ts .

C on stitu tion a l gu aran tee  of the righ t to 

keep and bear arm s is not in fringed  by state  

licensing requ irem ents in  § 11-47-8 which 

prohibit unlicensed ca rry in g  o f a pistol or re ­

volver on one's person except in h is hom e, his 

place of business, or upon land possessed by 

him. S ta te  v. S to rm s. 112 R .I . 121, 308 A .2d 

463 (1973).

Section 23. Rights of victims of crime. — A victim of crime 
shall, as a matter of right, be treated by agents of the state with 
dignity, respect and sensitivity during all phases of the criminal 
justice process. Such person shall be entitled to receive, from the 
perpetrator of the crime, financial compensation for any injury or 
loss caused by the perpetrator of the crime, and shall receive such 
other compensation as the state may provide. Before sentencing, a 
victim shall have the right to address the court regarding the impact 
which the perpetrator’s conduct has had upon the victim.

Section 24. Rights not enum erated — State rights not de­
pendent on federal rights. — The enumeration of the foregoing 
rights shall not be construed to impair or deny others retained by the 
people. The rights guaranteed by this Constitution are not depen­
dent on those guaranteed by the Constitution of the United States.

C ro s s  R e fe re n c e s . F e d e ra l gu aran ties as 

to righ ts retained  by people, U .S . Const..

Am end. 9, 10.

N O T E S  T O  D E C I S I O N S

A n a l y s i s

"Ju s tif ia b le  assau lt."

R ig h t  to resist arrest. 

U n reason ab le  seizures. 

Self-defense.

L a w  affecting p articu la r  city. 

Local self-governm ent.

1. " J u s t i f i a b le  A s s a u l t . "

Th is section does not secure to husband the 

n gn c to com m it the "ju stif iab le " assau lt upon 

the wife. B e rb e r ian  v. B e rb er ian . 109 R .I. 

273. 284 A .2d 72 (1971).

2. R ig h t  to  R e s is t  A r r e s t .

A n y  n g h ts  reserved to an  in d ividual by the 

state constitu tion  w ere subject to the general 

assem bly 's police power, and  the abolition of 

the r ig h t to resist an  un law fu l arrest w as a

proper exercise o f th a t power. S ta te  v. 

Ram sdell, 109 R .I . 320, 285 A .2d  399 (1971).

3. U n r e a s o n a b le  S e iz u re s .

By  co nstitu tionally  prov id ing a g a in s t un ­

reasonable seizures, the people h ave  inferen- 

tia lly  recognized the necessity for reasonable  

regulations in  th is  regard . K a v a n a g h  v. 

Stenhouse. 93 R .I . 252. 174 A .2 d  560 (1961), 

appeal dism issed, 368 U .S .  516, 82 S . C t. 529, 

7 L. Ed . 2d 521 (1962).

4. S e lf -D e fe n s e .

No righ t o f self-defense is assured  by the 

provision th a t the  enu m era tio n  o f righ ts in 

the declaration of righ ts  sh a ll not be con­

strued to im p air o r deny others re ta in ed  by 

the people. S ta te  v. S to rm s, 112 R .I . 121, 308 

A .2d 463 11973).
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school district a lleg in g  deprivation of their con­

stitutional statu tory  righ ts by school district in 

refusing to allow  hearing  before board o f trust­

ees in which they could com plain of superintend­

ent's denial o f their em ployee grievances; school 

district and superintendent subm itted detailed

Art. 1, § 30

affidavit of superin tendent’s copies of relevant 

correspondence and board policies, including 

board's "open fo ru m .". Corpus Christi Indepen­

dent School D is t  v. Pad illa  (App. 13 Dist.1986) 

709 S.\V.2d 700.

•• I

§ 28. S u sp en sio n  o f  law s

Notes of Decisions

S. A d m in istra tive  bodies 

Regulations under w h ich  S t a t e ' P a rk s  •'.nd 

Wildlife Com m ission regu lated  3ports and com­

mercial activities involving redfish  and speckled 

sea trout did not violate Const. A rt. 1, § 28

providing that no pow er o f suspending laws in 

the state  could be exercised except by the legis­

lature. . B a g g e t t  v. S ta te  (App . 9 Dist.1984) 673 

S.W .2d 908, appeal a f te r  rem and 691 S .W .2d  777, 

779 affirm ed, reversed  on other grounds 722 

S.W .2d 700.
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§ 29. P ro v is io n s o f  B ill o f  R ights excepted from  pow ers o f  governm ent; to  
forever  rem ain  in v io la te

N o te s  o f  D e c is io n s

5. R em edies a n d  procedure

O 'H air v. H ill (C .A.1981) 641 F .2d  307 (M a in ..

Volum e] reh earin g  g ranted  652 F.2d 423, on 

rehearing 675 F,2d 680.

§ 30. R ights o f  crim e v ictim s

Sec. 30. (a) A crime victim has the following rights:

(1) the right to be treated with fairness and with respect for the victim’s dignity and 
privacy throughout the criminal justice process; and

(2) the right to be reasonably protected from the accused throughout the criminal 
justice process.
(b) On the request of a crime victim, the crime victim has the following rights:

(1) the right to notification of court proceedings;
(2) the right to be present at all public court proceedings related to the offense, 

unless the victim is to testify and the court determines that the victim’s testimony 
would be materially affected if the victim hears other testimony at the trial;

(3) the right to confer with a representative of the prosecutor’s office;
(4) the right to restitution; and
(5) the right to information about the conviction, sentence, imprisonment, and release 

of the accused.
(c) The legislature may enact laws to define the term “victim" and to enforce these and 

other rights of crime victims. . . . . . . .  • . .
(d) The state, through its prosecuting attorney, has the right to enforce the rights of 

crime victims. . . .  ■
(e) The legislature may enact laws to provide that a judge, attorney for the state, peace 

officer, or lawenforcem ent agency is not liable for a failure or inability to provide a right 
enumerated in this section. The failure or inability of any person to provide a right or 
service enumerated in this section may not be used by a defendant in a criminal case as a 
ground for appeal or post-conviction writ of habeas corpus. A victim or guardian or legal 
representative of a victim has standing to enforce the rights enumerated in this section 
but does not have standing to participate as a party in a criminal proceeding or to contest 
the disposition of any charge.
Adopted N ov. 7, 1989.
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Art. 1, §30 TEXAS CONSTITUTION

Historical Notes

T his section  w as adopted a t  the  Nov. 7, 1989 
e ection, a s  proposed bv Acts 1989, 7 1 s t L eg.,
V iJ.R . 19, § 1.

ARTICLE II
THE POWERS OF GOVERNMENT

* » A
§ 1. D iv is io n  o f  powers; th ree  sep a ra te  departm ents; ex erc ise  o f .p o w e r  

properly  attached  to o th er  d ep artm en ts . .

Law Review Commentaries r

Ad hoc ru lem aking  in Texas: The scope o f  Judicial review  of agency law  decisions on
judicial review . Ron Beal, 42 B aylor L .Rev, 459 scope of ag en cy  authority . H um e. Cofer, 42 
(Ju ly /A u g . 1990). B aylor L R ev . 255 (1990).

Five com m andm ents o f Texas speedy tria l: A Legal profession  a t  stake: ‘W hy th e  sun  
post-M eahell analysis. Carl S. Lobits, 54 T ex . . should  no t s e t  on the S ta te  B a r o f  T exas. Dan 
B J .  220 (1991). R. Price, 53 T e x .B J . 1197 (1990).

Notes o f

B ail bonds, scope o f  lim ita tio n s  o f  ju d ic ia l  
pow ers 172.5 

P a ro le  9

I. IN GENERAL

5. D u a l o ffice  ho ld ing
School board tru s te e  was no t prohibited  from  

sim ultaneously  holding offices o f ju s tic e  o f  
peace and school board  tru s tee  w here  no th in g  in 
functions a s  justice  o f  peace in te rfe red  w ith  o r  
would in te rfe re  w ith functions as m em ber o f 
board. T u rn e r v. T rin ity  Independent School 
DisL Bd. o f  T ru stee s (App. 14 ,DisL1983) 700
5.W .2d 1.

A county  com m issioner is no t b a rred  by th is 
oection o r A r t  16, § 40, o r by the com m on law- 
doctrine  o f incom patibility from  se rv in g  on th e  
T exas Sesquicentennial Commission. O p.A tty. 
Gen.1984, N o. JM -141.

One person  is no t prohibited from  co n cu rren tly  
holding offices o f  constable and school t ru s te e  
by article  II, section 1 o f th e  Texas C onstitu tion , 
a rticle  XVI, section 40 of th e  Texas C onstitu tion , 
o r th e  comm on law doctrine o f  incom patibility. 
O p.Atty.Gen.1986, No. JM -519.

6. In fr in g e m e n t o f  pow ers
S eparation  o f pow ers provision o f S ta te  Con­

stitu tion  is violated w hen one branch o f  g o v ern ­
m en t a ssu m es a pow er th a t is m ore "p ro p erly  
a tta ch e d "  to a n o th e r branch o r w hen one b ran ch  
o f g o v ern m en t unduly  in te rfe res  w ith a n o th e r  
branch so  th a t  the o th e r branch cannot e ffec tiv e ­
ly exercise its constitu tionally  assigned  pow ers. 
A rm adillo Bail Bonds v. S ta te  (Cr.App.1990) 802 
S.W .2d 237, reh ea rin g  on petition fo r d isc re tio n ­
a ry  review  denied.

Decisions 

9. P a ro le
In stru c tio n  given pu rsu an t to  m an d a te  in Code 

o f Crim inal P rocedure  reg ard in g  parole law and  
good conduct tim e did not violate d e fen d an t's  
r ig h t to due course of law o r 'sep a ra tio n  of 
pow ers doctrine. M arks v. S ta te  (App. 11 DisL 
1991) 815 S.W .2d 817. affirm ed 830 S.W .2d 113.

II. LEGISLATIVE POW ERS

67. C o u rts  a n d  judges, leg isla tive  pow ers
Valid, final ju dgm en t of c o u rt m a y . n o t be 

modified by legislature; once actions have 
passed  into ju d g m en t power o f leg is la tu re  to  
d is tu rb  r ig h ts  c reated  thereby  ceases. W illiam s 
v. S ta te  (Cr.App.1986) 707 S.W  2d 40. ' ‘

68. F in es  a n d  penalties, leg is la tiv e  pow ers
A nguiano v. Jim  W alter H om es, in c .  (Civ.App. 

1978) 561 S.W .2d 249 [Main Volum e] re f. n .r.e.
Fixing o f penalties for crim e is- legislative 

function; w h a t constitu tes a d eq u a te -p e n a lty  is 
m a tte r  of legislative ju d g m en t and discretion, 
and co urts will not in te rfere  th erew ith  unless 
penalty  p rescribed  is outside o f  constitu tional 
invitations. M use v. S ta te  (App. 10 DisL1991) 
815 S.W .2d 769. . . .

73. ------  N ecessity  o f s ta n d a rd s  arid  gu ide--
lines, d e legation  o f  leg is la tiv e  pow ers

S ta te  ex rel. Grim es County T axpayers A ss’n 
v. T exas M unicipal Pow er A gency (Civ.App. 1978) 
565 S.W .2d 258 [Main Volume] e r ro r  dism issed.

78.  Ju d ic ia ry , d e leg a tio n  o f  leg isla tive
pow ers - • . -.i

E x ten t o f leg isla tu re  s pow er to confer upon 
d is tric t co u rt au tho rity  to review  adm in istra tive  
action is lim ited by separation-of-pow ers princi­
ple found in Constitution. S p rin g  In dependen t



Art. 1, § 24 CONSTITUTION OF WASHINGTON
Noto 8

v. Neslund (1988) 50 W ash.App. 531, 749 v. B lak er (1992) 118 W ash.2d 133, 821 \ 
P.2d 725. . P.2d 482. -  • '  >
7. In v o lu n ta ry  co m m itm en t Com pelling s ta te  in te res t in sa fe ty  o f '

C ity 's imm ediate revocation of con- public ju s tified  reasonable restric tions
ceaied weapons perm it p u rsu an t to s ta te  on r ig h t  to concealed weapona p e rm its  to .
firearm s s ta tu te  a f te r  learn ing  of invol- pe rso n s w ho had been involuntarily  com- i
u n ta ry  com m itm ent o rd e r did n o t vio late m itted  fo r  t re a tm e n t of m en ta l d iso rder .* I
an y  liberty o r p ro perty  in te re s t w hich p u rs u a n t  to  s ta tu te . - M orris-v . B lak er i
holder may have had in p e rm it M orris (1992) 118 W ash.2d 133', 821- P .2d ,482- -. I

*. ■ • ,;.f:j -r.-v 1

§ 30. Rights Reserved _•.
* *

Notes o f  Decisions
E x ecu tio n s 4 ten d an ce  a t  execution was "fundam en-

_________  tal, inalienable r ig h t under th e ' law s o f
God and  n a tu re "  protected un d er S ta te

4. E xecu tions C onstitu tion . H a lqu ist v. D epartm ent o f
Jo u rn a lis t failed to estab lish  r ig h t to  C orrections (1989) 113 W ash ed  818, 783

a tte n d  execution ab sen t proof th a t  a t- P .2d 1065.   • ■

W « v\

§ 35. [Rights of Crime Victims]
Effective law enforcement depends on cooperation from victims of crime. 

To ensure victims a meaningful role in the criminal justice system and to 
accord them due dignity and respect, victims of crime are hereby granted 
the following basic and fundamental rights.

Upon notifying the prosecuting attorney, a victim of a crime charged is a 
felony shall have the right to be informed of and, subject to the discretion 
of the individual presiding over the trial or court proceedings, attend trial 
and all other court proceedings the defendant has the right to attend, and 
to make a statement at sentencing and at any proceeding where the 
defendant's release is considered, subject to the same rules of procedure 
which govern the defendant's rights. In the event the victim is deceased, 
incompetent, a minor, or otherwise unavailable, the prosecuting attorney 
may identify a representative to appear to exercise the victim’s rights. 
This provision shall not constitute a basis for error in favor of a defendant, 
in a criminal proceeding nor a basis for providing a victim or the victim's 
representative with court appointed counsel.
A dopted b y  A m endm ent 84 (Laws 1989, S J .R . No. 8200, approved  Nov. 7, 1989), eff. 
Dec; 7, 1989.

ARTICLE II—LEGISLATIVE DEPARTMENT . „  , 

§ 1. Legislative Powers, Where Vested
Notes o f  Decisions

V. INITIATIVE AND REFERENDUM
281. In general, initiative and refercn- 

” dum
A uth o rity  o f judiciary over initiative 

o r  re ferendum  process ia lim ited to a re a s  
in which there  is express s ta tu to ry  o r 
constitu tional law m aking question  jud i­
cial. Schrem pp v. M unro (1991) 116 
W ash.2d 929, 809 P.2d 1381.

L egislation concerning initiative o r  
re fe ren d u m  process m ay be enacted only

to  fac ilita te  its  operation . Schrem pp v. 
M unro (1991) 116 W ash.2d 929, 809 P.2d 
1381.

287,  Declaration o f  emergency,
exceptioni, initiative and refer­
endum

L egisla tion  enac ted  on em ergency ba­
s is goe3 in to  e ffec t im m ediately and is 
ex em p t from  People 's constitutional 
pow er to  re je c t leg islation  by referen-
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ARTICLES

THE DEVELOPMENT OF APPELLATE 
SENTENCING LAW IN ALASKA*

SUSANNE D. DlPlETRO**

I .  I n t r o d u c t i o n

Today, Alaska’s appellate courts routinely review and modify 
criminal sentences under the authority of Alaska Statutes section 
12.55.120(a), a statute that confers upon the appellate courts the 
power to modify sentences found to be overly severe.1 Before passage 
of that legislation in 1969, however, there was no statutory mechanism 
by which a convicted defendant could have a severe but lawfully-im­
posed sentence reduced on appeal.2 Prior to enactment of the sentence 
review statute, Alaska’s then-three supreme court justices struggled 
with the basic question of whether the court had any common law or 
constitutional authority to review and modify overly severe or lenient 
criminal sentences that fall within statutory limits.3 After the sentence 
review statute was passed, the supreme court, and later the Alaska 
Court of Appeals, struggled with the more complicated issue of the 
proper role for appellate courts in sentencing criminal defendants and 
in creating sentencing policy.

C opyright ©  1990 by A laska L aw  R eview .
* T his article w as developed under a grant from  the S tate Justice Institute. 

P oin ts o f  view  expressed herein are those o f  the author and do not necessarily  
represent the official position  or policies o f  the State Justice Institute.

T h e assistance o f  the m em bers o f  the Plea Bargaining A d visory  C om m ittee, 
particularly P rofessor F loyd  F eeney, Professor W illiam  F. M cD on ald , Professor  
Franklin Z im ring, and Larry R . W eeks, and o f  the A laska Judicial C ouncil staff, in 
the preparation o f  this article is gratefully  acknow ledged.** Staff A ttorn ey , A laska Judicial C ouncil, A nchorage, A laska; J .D ., N orth w est­
ern U niversity  S chool o f  Law, 1987; B .A ., Vanderbilt U niversity, 1983; M em ber, 
A lask a  Bar A ssocia tion .

1. A l a s k a  S t a t .  § 12.55.120(a) (1990).
2. N or  w as there any statutory m echanism  by w hich  the state could  appeal an  

overly  lenient sentence.
3. It w as generally  accepted that appellate courts had jurisd iction  to review  and  

m odify  sentences that did not fall w ith in  the bounds established by statute for the 
offense in question . See Jefferson v. C ity  o f  A nchorage, 374 P .2d  241 (A laska 1962).
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This article documents the development of sentence review case 
law in Alaska. It traces the evolution of appellate sentencing law and 
explains its relationship to presumptive sentencing and Alaska’s ban 
on plea bargaining. The discussion concludes with a review of how 
Alaska’s appellate courts, particularly the Alaska Court of Appeals, 
have supplemented Alaska’s presumptive sentencing statutes.

II. E a r ly  D e v e l o pm e n t s : 1966-1968

Three opinions published between 1966 and 1968 demonstrate 
how the justices differed in their approach to the issue: Justice Nesbett 
categorically opposed sentence review, Justice Rabinowitz favored it, 
and Justice Dimond vacillated between these two poles. The first of 
these cases was State v. Pete A In Pete, the appellee had been found 
guilty of two counts of unlawful sale of intoxicating liquor, a misde­
meanor punishable by a maximum of one year imprisonment.5 The 
district court had sentenced the defendant to the maximum one year 
on each count, with the sentences to run consecutively.6 On appeal, 
Pete argued that his sentence should be reduced because it was illegal 
or, in the alternative, that it was excessive.7

The supreme court rejected Pete’s argument that his consecutive 
sentences were illegal.8 Nevertheless, Chief Justice Nesbett and Jus­
tice Dimond voted to reduce his sentence to time served, stating that 
“the two offenses were really part of one general transaction involving 
the unlawful s.ile of liquor.”9 Justice Rabinowitz dissented from the 
majority’s decision to reduce the sentence, arguing that “this impor­
tant question relating to our appellate authority [to review sentences] 
has not been adequately briefed.” 10

Not until two years later was the court prepared to squarely ad­
dress whether it had the authority to review and modify criminal 
sentences. In Bear v. State,11 Justice Rabinowitz concluded that the 
supreme court had jurisdiction to review criminal sentences,12 while 
Chief Justice Nesbett and Justice Dimond, distinguishing their earlier 
holding in Pete, concluded that the court did not have jurisdiction to 
review a criminal sentence for an abuse of discretion.13

4. 420 P.2d 338 (Alaska 1966).
5. Id. at 341.
6. Id.
7. Id. at 339.
8. Id. at 342.
9. Id.

10. Id. at 343 (Rabinowitz, J., concurring in part, dissenting in part).
11. 439 P.2d 432 (Alaska 1968).
12. Id. at 437-38.
13. Id. at 435.
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The majority reasoned that without a statutory provision specifi­
cally conferring upon the appellate court authority to review criminal 
sentences, the determination of the period of time that a convicted 
defendant should serve was best left to the discretion of the trial judge 
and to the State Board of Parole.14 Justice Rabinowitz, dissenting, 
pointed out that the court had already modified a sentence in Pete, and 
argued that a logical construction of the constitutional grant of final 
appellate jurisdiction to the supreme court permitted sentence 
review.15

In Faulkner v. State,'6 Justice Dimond, who earlier that year had 
refused to review Bear’s sentence for an abuse of discretion, voted with 
Justice Rabinowitz to vacate Faulkner’s sentence, even though it was 
within the limits of a valid statute. Faulkner had been sentenced to 
thirty-six years in prison on his plea of guilty to eight counts involving 
bad checks.17 Both Justice Dimond and Justice Rabinowitz agreed 
that this sentence was too severe and should be vacated; however, they 
could not agree on a legal theory for their result.

Justice Dimond voted to vacate Faulkner’s sentence on the 
grounds that it was “so ‘disproportionate to the offense committed’ ” 
that it amounted to a violation of the constitutional ban against cruel 
and unusual punishment.18 Justice Rabinowitz, reiterating the views 
he had expressed in his dissent in Bear, voted to vacate on the grounds 
that the trial court had abused its discretion and had imposed an ex­
cessive sentence; however, he did not share Justice Dimond’s view that 
the sentence violated the constitutional ban against cruel and unusual 
punishment.19 Chief Justice Nesbett disagreed with both of his col­
leagues, arguing.in dissent that the cruel and unusual punishment pro­
hibition could not be used to vacate a sentence within the limits of a 
valid statute, and that the court did not have jurisdiction to review a 
criminal sentence for abuse of discretion.20

Clearly, the issue was a difficult one for the court. When faced 
with an unusually harsh sentence, two of the three justices felt com­
pelled to act; yet only one of the three was willing to open the door to 
wholesale sentence review.

14. Id. at 436 .
15. Id. at 439  (R abinow itz , J., d issenting).
16. 445 P .2d  815 (A laska 1968).
17. Id. at 817.
18. Id. at 818 (citations om itted ).
19. Id. a t 822 , 830.
20. Id. at 825-26  (N esb ett, C.J., d issenting).
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I I I .  N a t i o n a l  T r e n d s : T h e  R i s e  o f  A p p e l l a t e  S e n t e n c e  
R e v i e w  a s  a  G o a l  o f  S e n t e n c e  R e f o r m

Alaska’s appellate court was not alone in its reluctance to review 
criminal sentences. Nationwide, few appellate courts had accepted 
sentence review jurisdiction without specific statutory authorization.21 
There were several legal and policy arguments against sentence review. 
Some state courts, including the Alaska Supreme Court, held that re­
viewing sentences would improperly interfere, or seem to interfere, 
with the traditional power of the executive branch to modify 
sentences.22 Other appellate courts felt that the trial judge was better 
able to fashion an appropriate sentence because the trial judge directly 
observes the behavior and demeanor of the offender.23 Many judges 
simply feared that appellate sentence review would generate a flood of 
appeals that would render their caseloads unmanageable.24

Many sentencing laws in effect in the United States during the 
1950s and the 1960s were indeterminate; they gave judges broad dis­
cretion to choose any sentence below the statutory maximum penalty 
for a given crime, and contained no articulated criteria for choosing 
the sentence or the release date.25 For example, under former Alaska 
law, trial judges had discretion to choose both the type of sentence 
and, within extremely broad statutory minimums and maximums, the 
length of the sentence; but the statutes were silent as to what factors 
the judge should consider in pronouncing sentence.26 The broad judi­
cial discretion and lack of articulated sentencing criteria — typical of 
indeterminate statutes — were justified by rehabilitative purposes: “to 
enable judges and parole officials familiar with the case to choose a 
disposition tailored to the offender’s need for treatment.”27

21. A . C a m p b e l l . ,  L a w  o f  S e n t e n c i n g  § 126, at 386 (1978).
22. Id. at 387; Bear, 439 P .2d at 434 . In E ngland at com m on law , “the ch ie f  

variations in punishm ents lay m ore in  the m ethods by w h ich  an offender was to be 
execu ted  than in any other respect; the role o f  the judiciary being to determ ine the  
qu estion  o f  gu ilt and to enter ju dgm ent.” Id. A fter jud gm en t had been entered, the 
“ penalties o f  the law  w ere exacted as a m atter o f  course, un less a royal pardon w as 
forth co m in g .” Id.

23. A . C a m p b e l l ,  supra note 21, at 386.
24. O zanne, Judicial Review: A Case for Sentencing Guidelines and Just Deserts, 

in 17 S e n t e n c i n g  R e f o r m :  E x p e r i m e n t s  in  R e d u c i n g  D i s p a r i t y  177, 179 (M . 
F orst ed . 1982).

25 . T onry, Sentencing Guidelines and Their Effects, in T h e  S e n t e n c i n g  C o m ­
m is s io n  a n d  i t s  G u i d e l i n e s  16, 17 (1987).

26. See A l a s k a  S t a t .  §§ 1 1.05.010-.060, 11.75.110 (1962) (repealed 1978).
27. V on  H irsch, The Sentencing Commission’s Functions, in T h e  S e n t e n c i n g  

C o m m is s io n  a n d  I t s  G u i d e l i n e s ,  supra note 25, at 3. See also F orst, Sentencing Disparity: An Overview of Research and Issues, in S e n t e n c i n g  R e f o r m :  E x p e r i ­
m e n t s  i n  R e d u c i n g  D i s p a r i t y ,  supra note 24, at 16.
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By the mid-1970s, however, commentators were beginning to 
criticize unregulated sentencing discretion.28 Critics objected to the 
fact that unregulated authority to sentence allows judges to decide 
similar cases differently.29 Other commentators were skeptical about 
the value of rehabilitation as a primary goal of sentencing theory.30 
With the decline of the rehabilitative model in the United States came 
the rise of other sentencing models.31

The two most prominent of these models are the “just deserts” 
and the “incapacitation” models. The just deserts model of sentencing 
philosophy requires that the offender’s sentence “comport with the 
gravity of his criminal conduct.”32 The incapacitation model empha­
sizes imprisoning offenders whose “early criminal records and social 
histories suggest they are likely to return to crime.”33 In contrast to 
the rehabilitative model, which is suited to a system of indeterminate 
sentencing, both of these models lend themselves to a system of ex­
plicit standards for sentencing.34

Both disenchantment with the rehabilitative model and concern 
over unjustified sentence disparity resulted in a growing consensus in 
the late 1970s that regulating judges’ sentencing discretion would be a

28. V on H irsch, supra n ote 27, at 3.
29. Id. at 4. D ecid in g  cases differently results in sentence disparity. Sentence  

disparity is generally defined as "differences in d ispositions that cannot be explained  
by relevant characteristics o f  the offense or the offender.” H anrahan & Greer, Crimi­nal Code Revision and the Issue of Disparity, in 17 S e n t e n c i n g  R e f o r m :  E x p e r i ­
m e n t s  in  R e d u c i n g  D i s p a r i t y ,  supra note 24, at 36. H anrahan and G reer explain  
that sen tence parity, “ the idea that offenders convicted  o f  sim ilar crim es should  re­
ceive roughly  the sam e punishm ent” is universally appealing because “even philosoph­
ica lly  or politica lly  diverse groups can agree that deviations from  som e sentencing  
norm  are undesirable.” Id. D isagreem ent arises because such  groups have different 
view s on how  to define that norm . Id.

30. T he rehabilitative m odel o f  punishm ent w as critic ized  on  tw o fronts. First, 
m ou n tin g  evidence w as beginning to  sh ow  th at rehabilitative program s d id  not have a 
m easurable effect on recidivism . Som e felt it w as a w aste o f  taxpayers’ m oney to  fund  
program s that did not reduce crim e, and som e thought it w as unfair for prisoners to  
participate in intrusive therapeutic program s that had n o  practical effect. Second, 
peop le began to  question  the fairness o f  the rehabilitative m odel itself: is it fair to  
m ake the severity o f  the offender’s penalty depend on the offender’s perceived need for  
treatm ent, instead o f  on  the seriousness o f  h is offense? V on  H irsch , supra note 27, at 
3-4; F orst, supra note 27, at 18-19.

31. V on  H irsch , supra note 27, at 4.
32. Id.
33. Id.
34. Id. V on H irsch  has explained that i f  crim inal sanctions are to be based on  the  

seriousness o f  the offender’s conduct, then uniform  guidelines are needed to  help  
ju d ges gauge the con d u ct’s gravity and the appropriate, deserved penalty. I f  penalties 
are to be based, instead, on  the statistical probability o f  re-offending, then such  
probabilities and the appropriate incapacitating m easures sh ou ld  be set forth in ex­
p lic it standards. Id.



270 ALASKA LAW REVIEW [Vol. 7:265

necessary part of sentence reform.35 Proponents of appellate review 
argued that appellate judges could regulate trial court discretion in 
two ways: they could review individual sentences, modifying those 
found to be excessive or too lenient, and they could in the process 
articulate standards and guidelines governing the imposition of crimi­
nal sanctions.36

IV. T h e  L e g i s l a t i v e  G r a n t  o f  A p p e l l a t e  J u r i s d i c t i o n  t o  

R e v i e w  S e n t e n c e s : 1967-1969
In response to concerns about sentence reform, and to the Alaska 

Supreme Court’s decision in Bear, the Alaska Judicial Council called 
in 1967 for the creation of a special statewide commission to study 
sentencing.37 The Sentencing Commission, composed of Judicial 
Council members, lawyers, judges, civic leaders, legislators and others, 
convened in Sitka, Alaska in December 1968.38

At the Sitka conference, committees were appointed to study pro­
bation, the Alaska Bar Association’s model sentencing act, and appel­
late review of sentences.39 In February 1969, the Judicial Council 
recommended that the Alaska Legislature enact a statute giving the 
Alaska Supreme Court jurisdiction to review sentences in serious 
criminal cases.40

In April 1969, the Alaska Legislafure enacted the recommended 
sentence review statute. House Bill 281, as amended, passed unani­
mously, apparently with little discussion, in both the House and the 
Senate.41 The new law gave both the defendant and the state the right, 
to appeal a sentence to the supreme court. If the state appealed, how­
ever, the court could not increase the sentence, but could only approve 
or disapprove it.42

35. Id. at 3-4.
36. O zanne, supra note  24 , at 178 (c iting  A m e r i c a n  B a r  A s s o c i a t i o n ,  P r o ­

j e c t  o n  M in im u m  S t a n d a r d s  f o r  C r i m i n a l  J u s t i c e ,  S t a n d a r d s  R e l a t i n g  t o  
A p p e l l a t e  R e v i e w  o f  S e n t e n c e s  28-29 (1968)).

37. A l a s k a  J u d i c i a l  C o u n c i l ,  F i f t h  R e p o r t :  1967-1968, at 33 (1969).
38. Id.
39. Id. at 35.
40 . A l a s k a  J u d i c i a l  C o u n c i l ,  S i x t h  R e p o r t :  1969-1970, at 4-5 (1971).
4 1 . T h e  vote w as 33 “Y eas” and no “N a y s” in the H ouse, and 19 “Y eas” and no 

“ N a y s” in  the Senate. H . J o u r n a l ,  Sixth Leg., 1st Sess. 752 (A pr. 12, 1969); S. 
J o u r n a l ,  Sixth  Leg., 1st Sess. 930  (M ay 1, 1969). T he statute w as originally enacted  
as ch ap ter 117, section  4  o f  the A laska Session Laws o f  1969. It w as later codified at 
A lask a  Statutes section  12.55.120.

4 2 . A l a s k a  S t a t .  § 12.55.120(b) (1990).
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V. T h e  S u p r e m e  C o u r t ’s  A p p l i c a t i o n  o f  S e n t e n c i n g  
L e g i s l a t i o n : 1970-1975

A. Sentencing Goals and Standards
The court first exercised its statutory duty to review trial court 

sentences in State v. Chaney A2 The court in Chaney, in an opinion 
written by Justice Rabinowitz, discussed the legislative intent of 
Alaska Statutes section 12.55.120, and concluded that the primary 
goal of the legislation was “to implement Alaska’s constitutional man­
date that ‘[p]enal administration shall be based on the principle of ref­
ormation and upon the need for protecting the public.’ ’,44 

L  The court then translated this principle into concrete standards to 
• which the sentencing judge should refer when choosing a sanction, 

Those standards, known as the Chaney factors, are:
rehabilitation of the offender into a noncriminal member of society, i \fryfrr 
isolation of the offender from society to prevent criminal conduct X y\(\ 
during the period of confinement, deterrence of the offender himself ) Jj 1 1 
after his release from confinement or other phenological treatment, /k  \  1 
as well as deterrence of other members of the community who \1 M) 
might possess tendencies toward criminal conduct similar to that of I 11// 
the offender, and community condemnation of the individual of- \/jj( 
fender, or in other words, reaffirmation of societal norms for the [ M  \ 
purpose of maintaining respect for the norms themselves.45 :( W J
The companion case of Nicholas v. State,46 in an opinion by Jus­

tice Robert Erwin, is perhaps even more instructive than Chaney on 
the subject of the supreme court’s philosophical approach to sentenc­
ing and appellate sentence review. Justice Erwin’s opinion in Nicholas 
embraced the notion that the trial judge should have broad discretion 
to choose an appropriate sanction. The court explicitly placed pri­
mary responsibility for sentencing in the hands of the trial judge.47 It 
also stressed that sentencing should remain flexible in order to take 
into account the facts of each crime, as well as the record and charac­
ter of each offender.48 The court refused to rank che Chaney goals in 
order of importance, preferring instead to let the trial court “deter­
mine the priority and relationship of these objectives in any particular 
case.”49

Nicholas clearly indicated that the supreme court did not consider 
uniformity to be a significant goal of sentencing or of sentence review.
As Justice Erwin wrote, “reasonable disparity is necessary to achieve

43. 477 P .2d  441 (A laska  1970).Id. at 443 (quoting A l a s k a  C o n s t ,  art. I, § 12).
45 444.
4 6 . 477  P .2d  447  (A laska 1970).
47 . Id. at 449.
48 . Id. at 448.
49 . Id.
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the purposes of sentencing . . . .  [I]t is not the purpose of appellate 
review to enforce uniformity or to chill initiative on the part of the 
trial judge in attempting to arrive at a proper sentence.”50

Consistent with Justice Erwin’s mandate in Nicholas, the supreme 
court fashioned a deferential standard of review for evaluating 
sentences imposed by trial judges. In McClain v. State,51 the court 
announced that it would conduct its own independent examination of 
the record, but that it would not modify a sentence unless ‘‘convinced 
that the sentencing court was clearly mistaken in imposing a particu­
lar sentence.”52 Over the next five years, the court used this “clearly 
mistaken” standard to correct only the most serious sentencing dispar­
ities on appeal.53

B. The First Five Years of Sentence Review

In 1975, Alaska Supreme Court Justice Robert Erwin surveyed 
all sentence appeals the court had decided in its first five years of sen­
tence review. His survey confirmed that the supreme court had inter­
fered very little in the sentencing function. Justice Erwin reported 
that the supreme court affirmed the trial court’s decision in approxi­
mately sixty-eight percent of the sixty sentence appeals it reviewed be­
tween 1970 and July 1, 1975.54

In only twenty percent of the sixty cases did the court actually 
overturn the trial judge’s sentencing decision.55 Of this twenty per­
cent, the court disapproved five percent (three sentences) as too leni­
ent, but lacked the power to increase those sentences.56 Thus, in only 
fifteen percent of the cases (nine cases) did the court actually modify 
the sentence or remand for resentencing.57

50. Id. at 448-49.
51. 519 P .2d  811 (A lask a  1974).
52. Id. at 813 (citing Chaney, 477 P .2d  at 443-44). B efore decid ing McClain, the 

court had also  referred to  its standard o f  review as the “zo n e  o f  reasonableness” test. 
U nder th is test, the review ing court w as to “determ ine w hether the low er court im ­
posed a sen ten ce w ithin  the range o f  alternatives w hich  com port w ith  the Chaney 
gu id elin es.” Id In McClain, the court concluded  that the tw o  tests w ere the sam e but 
abandoned the “ zone o f  reasonableness” language in order to  prevent future con fu ­
sion . Id. at 813-14.

53. S tem , Presumptive Sentencing in Alaska, 2 A l a s k a  L. R e v .  227, 257 n .150  
(1985).

54. Erw in, Five Years of Sentence Review in Alaska, 5 U C L A - A la s k a  L. R e v .  1, 
3 (1975). '

55. Id. In an additional 12%  o f  cases, the suprem e court reversed the trial co u rt’s 
d ecision  on  grounds unrelated to  the severity o f  the sentence. Id.

56. Id.
57. Id.
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While unwilling to disturb many sentences, the supreme court did 
exercise its appellate review authority to develop and articulate sen­
tencing criteria to guide trial judges. For example, in cases involving 
violent crimes against people (assault, rape and homicide), the court 
concluded that the nature of the offense should predominate over most 
mitigating circumstances, leaving judges free to put heavy emphasis on 
the Chaney goals of protecting society and reaffirming societal 
norms.38 This was particularly true in the area of homicide, where the 
court affirmed substantial sentences for offenders with no prior crimi­
nal records.59

In cases involving drug offenders, the court developed four cate­
gories of offenses and explained that maximum terms of imprisonment 
ordinarily should be reserved for the worst offenders.60 The court fur­
ther suggested that factors such as the personal history and age of the 
offender should play a larger role in drug cases than in violent cases.61

For crimes against property, the court agreed with the American 
Bar Association that sentences in excess of five years should be re­
stricted to particularly serious offenses, dangerous offenders and pro­
fessional criminals.62 However, the court did recognize that robbery 
involved somewhat different considerations than other crimes against 
property because it posed a high risk of injury to the victim.63 Thus, 
for those property crimes not involving risk of physical injury to the 
victim, the court felt that age, background and previous criminal his­
tory were important.64 However, for those property crimes involving 
the risk of injury or death, the court affirmed substantial sentences 
where violence occurred, where life was endangered or where prior 
convictions indicated that the offender had not been deterred by lesser 
sentences.65

VI. I m p a c t  o f  t h e  P l e a  B a r g a i n i n g  B a n , t h e  C o u r t  o f  

A p p e a l s , a n d  P r e s u m p t i v e  S e n t e n c i n g  o n  

A p p e l l a t e  S e n t e n c e  R e v i e w : 1975-1980

A. The Plea Bargaining Ban and Sentence Appeal Filings

By 1975, filings of sentence appeals were on the rise. Although 
the supreme court had decided only sixty sentence appeals during the 
entire period from 1970 through June of 1975, twenty-two sentence

58. Id. at 5, 7.
59. Id. at 5.
60. Id. at 8-9.
61. Id. at 9.
62. Donlun v. State, 527 P.2d 472, 475 (Alaska 1974).
63. Erwin, supra note 54, at 13.
64. Id. at 12.
65. Id. at 13.
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appeals were filed in 1975 alone.66 Thirty-two sentence appeals were 
filed in 1976, a thirty-nine percent increase from the previous year.67 
In 1977, the number of sentence appeals jumped to sixty-three, a 
103% increase from the previous year.68

This dramatic increase in sentence appeals can be largely ex­
plained by the effects of the 1975 ban on plea bargaining.69 The ban 
greatly curtailed the frequency with which assistant district attorneys 
made specific sentence recoixunendations.70 This documented de­
crease in sentence recommendations indicates that few post-ban de­
fendants pled guilty or nolo contendere in exchange for specific 
sentence recommendations. Without specific sentence deals, post-ban 
defendants were free to appeal the sentences they did receive.71 Thus,

66. A la s k a  C o u r t  S y s t e m ,  1979 A n n u a l  R e p o r t ,  at 2, Table I (1980). It is 
important to recognize that the Court System’s count of sentence appeals is underin- 
clusive: a case is considered a sentence appeal only if it does not also include a merit 
appeal; cases that contain both a merit appeal and a sentence appeal are counted only 
as merit appeals.

67. Id.
68. Id.
69. On August 15, 1975, then-Attorney General Avrum Gross officially banned 

plea bargaining in Alaska. The Attorney General’s policy prohibited all sentence rec­
ommendations by state prosecutors. Changing the charge or dismissing charges also 
was prohibited if done solely to obtain a plea of guilty. Exceptions to the policy were 
allowed in individual cases if approved by the Attorney General’s office in advance. 
M. R u b i n s t e i n ,  T. W h i t e  & S. C l a r k e ,  T h e  E f f e c t  o f  t h e  O f f i c i a l  P r o h i b i ­
t i o n  o f  P l e a  B a r g a i n i n g  o n  t h e  D i s p o s i t i o n  o f  F e l o n y  C a s e s  in  t h e  
A l a s k a  C r i m i n a l .  C o u r t s  17-22 (December 1978).

The Alaska Judicial Council’s study of the immediate effects of the ban found 
that plea bargaining was substantially curtailed; although some “charge bargaining” 
persisted in rural areas, sentence recommendations were virtually eliminated. Id. at 
28-31. Later data suggested that the ban, although still officially in effect, may not 
have been enforced quite as rigidly after mid-1978. Id. at 27-28; T. C a r n s  & J. 
K r u s e ,  A R e - E v a l u a t i o n  o f  A l a s k a ’s  B a n  o n  P l e a  B a r g a i n i n g  (Draft I), ch. 
I (“Summary of Evidence Regarding the Existence of the Ban”) (In Press).

The ban on plea bargaining was modified in 1980 by then-Attomey General Wil­
son Condon, and in l't86 it was significantly relaxed by then-Attomey General Harold 
Brown. The Council’s latest study of the ban suggests that by mid to late 1986 the 
Attorney General’s policy appeared to be “anemic at best in some attorneys’ prac­
tices,” although the prohibition did exist for many others. Evidence shows that the 
prohibition applied most strongly to sentence bargaining, but that prosecutors “regu­
larly” engaged in charge bargaining. Id. at ch. I.

70. R u b i n s t e i n ,  W h i t e  &  C l a r k e ,  supra note 69, at 111.
71. As a general rule, a defendant who pleads nolo contendere or guilty may ap­

peal his sentence. See A l a s k a  S t a t .  § 12.55.120(a) (1990) (“[a] sentence of impris­
onment lawfully imposed by the superior court for a term or for aggregate terms of 
one year or more may be appealed to the court of appeals . . . .”). However, it is 
unlikely that a defendant who had pled guilty in exchange for a specific sentence, and 
who in fact received the agreed-upon sentence, would be practically inclined to appeal 
his sentence.
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the ban effectively increased the number of defendants able to file sen­
tence appeals by decreasing the number of defendants who had agreed 
to their sentences in exchange for a plea.

The ban also changed the severity of sentences themselves. An 
analysis of post-ban sentences shows that sentencing became more se­
vere for certain kinds of cases immediately after imposition of the 
ban.72 Harsher sentences most certainly increased the proportion of 
defendants likely to appeal. Thus, imposition of the ban on plea bar­
gaining is probably a primary cause of the sentence appeal increases 
noted in 1976 and 1977.

The Alaska Court System’s 1979 Annual Report further shows 
that criminal merit appeals also increased substantially after 1975, 
although not as much as sentence appeals. From 1975 to 1976, theic 
was a fifty-eight percent increase. From 1976 to 1977, there was an 
additional thirty percent increase.73

The 1975 to 1977 increase in criminal merit appeals might also be 
tied to the ban on plea bargaining. After the ban, the number of crimi­
nal trials increased, as did the number of trial convictions as a percent­
age of all convictions.74 Of course, all defendants convicted at trial 
were legally entitled to file merit appeals.75 Assuming that the propor­
tion of defendants with the resources to file merit appeals remained 
roughly constant from 1974 to 1976, the observed increase in criminal

72. R u b i n s t e i n ,  W h i t e  &  C l a r k e ,  supra note 69, at 111. Sentences became 
harsher in two ways. First, the percentage of defendants likely to receive a jail sen­
tence increased significantly. This was true for all offenses taken as a group, and for 
drug offenses in particular. Id. at Table VII-2. Sentence lengths also increased signifi­
cantly for “low-risk” property offenders, fraud offenders and drug offenders. Each of 
these increases can be attributed to the ban. Sentence lengths continued to increase 
substantially during the late 1970s for all offenses except drugs. The likelihood of a 
jail sentence increased across the board. These increases were probably due in part to 
the ban and in part to the nationwide emphasis on increased penalties for crime. 
Sentences began to drop slightly in 1978 and 1979. A l a s k a  J u d i c i a l  C o u n c i l ,  
A l a s k a  F e l o n y  S e n t e n c e s :  1976-1979, at 20, Table V (1980).

73. In contrast, civil appellate filings increased only slightly during this same 
time. For example, from 1971' to 1976, civil appeals increased by 42%, compared to a 
58% increase in criminal merit appeals. From 1976 to 1977, civil appeals increased 
only 17%, compared to the 103% increase in sentence appeals and the 30% increase 
in criminal merit appeals. A l a s k a  C o u r t  S y s t e m ,  1979 A n n u a l  R e p o r t ,  supra 
note 66, at 2.

74. Alaska first experienced an increase both in trial rates and in the absolute 
number of felony trials following adoption of the plea bargaining ban in 1975. Trial 
rates remanded high over the next five years. Tnal convictions as a percentage of all 
convictions also increased, from 8.5% before the ban to 15.3% in the year after the 
ban, peaking at 22.4% in 1977, and dropping only slightly, to 21.8%, in 1978 then to 
21.2% in 1979. A l a s k a  J u d i c i a l  C o u n c i l ,  A l a s k a  F e l o n y  S e n t e n c e s :  1984, 
at 64-65 (1987).

75. A defendant convicted at trial may appeal his conviction. A l a s k a  S t a t .  
§ 22.07.020(d) (1988). A defendant who pleads nolo contendere may also appeal his
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merit appeals could be related at least in part to the increase in trials 
caused by the ban.76

B. Addition of the Court of Appeals

For the remainder of the decade, filings of criminal sentence and 
merit appeals remained above 1976 levels, although they decreased 
slightly from 1977 to 1978 and from 1978 to 1979.77 In 1979, the 
Alaska Court System published a special report showing that while 
Alaska had the second highest number of appellate judges per 100,000 
population in the nation, it also had in 1977 the third highest ratio of 
appellate filings to size of population.78

The Court System’s report also showed that the supreme court’s 
backlog was increasing. On December 31, 1975, the court had 258 
cases pending; one year later the number had risen to 391. By Decem­
ber 31, 1978, 624 cases were pending.79 Although in 1978 the court 
was publishing almost iwice as many opi, jns as it had been in 1975, 
filings still exceeded dispositions every year.80

By the end of 1978, the supreme court had concluded that its 
workload had exceeded its ability to decide cases in a reasoned and 
timely manner.81 To solve its workload problem, the court proposed 
establishing an intermediate court of appeals in Alaska.

The supreme court recommended that the intermediate court 
have limited subject matter jurisdiction, because projected filing trends 
indicated that there would not b£_enough work for two courts of gen­
eral subject matter jurisdiction!8̂  The court of appeals’ jurisdiction

conviction if his nolo plea was expressly conditioned upon the right to appeal one or 
more substantive issues. Cooksey v. State, 524 P.2d 1251, 1255-57 (Alaska 1974).

76. This analysis assumes that a defendant convicted at trial after the ban was not 
significantly more likely to challenge the conviction than a defendant convicted in 
1974. However, it is not necessarily clear that the proportion of defendants possessing 
the resources to file merit appeals did remain constant during this time period. For 
example, the growth of prepaid legal insurance plans for labor unions could have in­
creased some defendants’ ability to afford merit appeals. These plans were relatively 
common and influential in Alaska during the mid-to-late 1970s, mainly due to con­
struction of the Trans Alaska Pipeline.

77. A l a s k a  C o u r t  S y s t e m ,  1979 A n n u a l  R e p o r t ,  supra note 66, at Table I, 
at 2.

78. A l a s k a  C o u r t  S y s t e m ,  1978 A n n u a l  R e p o r t ,  S u p r e m e  C o u r t  W o r k ­
l o a d :  A n a l y s i s  o f  P r o p o s e d  S o l u t i o n s  56, 97-99 (1979). During 1977, one ap­
peal was filed in Alaska for every 589 residents. Id. at 99.

79. Id. at 60.
80. Id.
81. Id. at 56-57.
82. Id. at 104.
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was limited to criminal appeals,83 and the supreme court retained ex­
clusive jurisdiction over all civil appeals, with discretionary appeals 
a ulable from the court of appeals to the supreme court.84

There were three reasons to give the intermediate appellate court 
jurisdiction over all criminal appeals. First, the clear distinction be­
tween civil and criminal appeals would eliminate time-consuming ju­
risdictional disputes.85 Second, Alaska’s historical ratio of civil and 
criminal appellate filings suggested that the division of civil and crimi­
nal cases would give each court an equitable and reasonable work­
load.86 Third, it was felt that “a criminal appeal is much more likely 
than a civil appeal to involve settled principles of law, with the only 
issue being whether the lower court misapplied the law to the facts of 
the case.”87 This third rationale suggests that the court of appeals’ 
function originally was to be limited to simple correction of errors and 
implies that the supreme court, by the exercise of its discretionary re­
view, would develop the substantive criminal law.

In 1980, the Alaska Legislature passed House Bill 104 as 
amended. Codified at Alaska Statutes section 22.07, the law estab­
lished a three-judge court of appeals and gave it mandatory jurisdic­
tion in criminal and quasi-criminal matters,88 including sentence 
appeals.89 The supreme court retained discretionary jurisdiction to re­
view final decisions of the court of appeals.90

In July of 1980, Governor Jay Hammond appointed Alexander 
Bryner, Robert Coats and James Singleton to serve on the newly-cre­
ated court. Alexander Bryner, the U.S. Attorney for Alaska, had also 
been a district court judge and an assistant public defender. Robert 
Coats, an assistant attorney general, had served as an assistant public 
defender. James Singleton, an Anchorage superior court judge, had

83. IcL
84. Id. at 94. Allowing appeals as of right from the court of appeals to the 

supreme court would only add to the supreme court’s workload. Id.
85. Memorandum from Susan Burke, Alaska Court System Deputy Administra­

tive Director, to Arthur Snowden, II, Administrative Director, at 3 (April 6, 1979).
86. Id. at 3-5. Ms. Burke based this conclusion on the observation that criminal 

merit appeals had maintained a fairly constant ratio to civil merit appeals from 1975 
to 1978. Id. at 3. While she recognized that criminal sentence appeal filings had been 
increasing at a greater rate than merit appeals, she did not think that the high volume 
of sentence appeals would contribute significantly to the total caseload because “a 
sentence appeal takes an average of 25% less court time than a merit appeal." Id.

87. Id. at 6. It was reccgnized that “[i]f too many of the cases within the jurisdic­
tion of the court of appeals involve areas of unsettled law, too many court of appeals 
decisions will require additional review by the supreme court. . . [resulting in] need­
less delay . . . and an extreme waste of judicial resources.” Id. at 2.

88. A l a s k a  S t a t .  § 22.07.010-.020 (1988).
89. Id. § 22.07.020(b).
90. Id. § 22.07.030.
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served on the Sentencing Guidelines Committee, which was estab­
lished in 1978 to explore the use of guidelines in areas not covered by 
presumptive sentencing and to provide a substantive framework for 
development of a common law of sentencing. These three judges, who 
served together on the court of appeals for the next decade, had a 
profound effect on the development of appellate sentencing law in 
Alaska.91

C. Adoption of Presumptive Sentencing

Meanwhile, the Alaska Legislature in 1978 had substantially re­
written the Criminal Code, and for the first time adopted a system of 
presumptive sentencing.92 Presumptive sentencing is a type of deter­
minant sentencing based on the tenet that offenders who have similar 
prior criminal records and who are convicted of the same type of of­
fense are presumed to deserve the same sanction.

The Legislature’s stated purpose in adopting the presumptive sen­
tencing scheme was to eliminate “unjustified disparity in sentences im­
posed on defendants convicted of similar offenses — disparity which is 
not related to legally relevant sentencing criteria.”93 The Alaska Leg­
islature’s concern over disparate sentences was prompted by studies 
published by the Alaska Judicial Council describing sentencing prac­
tices in Alaska from 1974 to 1976. One study found that for all classes 
of offenses, the identity of the sentencing judge was more important 
than any other factor (including harm to the victim except in cases of 
death, and the offender’s prior record) in determining sentence 
length.94 The Council also found racial disparities in sentences for

91. In May 1990, the U.S. Congress confirmed President George Bush’s appoint­
ment of Judge James Singleton to the U.S. District Court for the District of Alaska. 
Judge Singleton left the Alaska Court of Appeals on August 1, 1990. On October 11, 
1990, Governor Steve Cowper appointed David Mannheimer, the assistant attorney 
general in charge of the Office of Special Prosecutions and Appeals, to fill the vacancy 
created by Judge Singleton’s departure.

92. Act of July 17, 1978, ch. 166, 1978 Alaska Sess. Laws 1, 120. The Criminal 
Code was passed by the Legislature in 1978, but did not take effect until January 1, 
1980. Id.

93. Stern, supra note 53, at 228 (quoting A l a s k a  S e n a t e  C om m , o n  t h e  J u d i ­
c i a r y ,  C o m m e n t a r y  o n  t h e  A l a s k a  R • v i s e d  C r i m i n a l  C o d e ,  S. J o u r n a l  
3upp. No. 47, at 148 (June 12, 1978)). This commentary was subsequently adopted 
by the Alaska House of Representatives. See A l a s k a  H o u s e  C om m , o n  t h e  J u d i ­
c i a r y ,  C o m m e n t a r y  o n  t h e  A l a s k a  R e v i s e d  C r i m i n a l  C o d e ,  A l a s k a  H o u s e  
J. 1716 (June 16, 1978).

94. A l a s k a  J u d i c i a l  C o u n c i l ,  A l a s k a  F e l o n y  S e n t e n c i n g  P a t t e r n s :  A 
M u l t i v a r i a t e  S t a t i s t i c a l  A n a l y s i s  (1974-1976), at iii, 40-41 (1977) [hereinafter 
A l a s k a  F e l o n y  S e n t e n c e s ] .
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several types of offenses.95 The fact that such unjustified disparities 
existed from 1974 to 1976 suggests that appellate sentence review, at 
least as it had been implemented by the Alaska Supreme Court, had 
not contributed significantly to the creation and enforcement of uni­
form sentencing practices.96 Thus, the Legislature was required to 
take broader measures in pursuit of uniform sentencing.

The legislative decision to change Alaska’s largely indeterminate 
sentencing scheme to one of presumptive sentencing also might have 
been influenced by a national policy shift away from rehabilitative sen­
tencing philosophy to a “just deserts” philosophy, under which offend­
ers who have committed similar offenses are sentenced similarly. The 
new statutory focus on uniformity, which had been completely absent 
from Alaska’s former sentencing statutes and which had not played a 
significant role in the supreme court’s previous sentencing decisions, 
was now elevated to primary importance.

VII. A pplic a tio n  o f  P r e s u m p t iv e  Se n t e n c in g : 1980-1990
The changes in the Alaska Criminal Code and the presumptive 

sentencing scheme went into effect on January 1, 1980, eight months 
before the Alaska Court of Appeals began deciding cases. Thus, 
although the court of appeals may originally have been created to de­
cide cases under settled principles of law, the court was faced from its 
inception with interpreting a virtually new criminal code and sentenc­
ing scheme.97 It soon became apparent that the judges on the newly- 
created court of appeals were willing to enforce the legislative empha­
sis on uniformity.

In the decade since its creation, the court of appeals’ most 
straightforward sentence review function has been to interpret the lan­
guage and intent of the presumptive sentencing statutes. However, 
Alaska’s presumptive sentencing statutes do not specify presumptive 
terms for all offenses or combinations of offenses.98 For cases in which

95. The Council reported that for some classes of offenses, taking into account the 
independent contribution of all other factors in the study, defendants who were mem­
bers of racial minorities were more likely than Caucasians to receive harsher 
sentences, both in terms of the length of imprisonment and the likelihood of receiving 
a probationary sentence. A la s k a .  F e l o n y  S e n t e n c e s ,  supra note 94, at v-vi, 43; 
A l a s k a  J u d i c i a l  C o u n c i l ,  S e n t e n c i n g  in  A l a s k a :  A  D e s c r i p t i o n  o f  t h e  
P r o c e s s  a n d  S u m m a r y  o f  S t a t i s t i c a l  D a t a  f o r  1973, at 139, 175 (1975) (B . 
Cutler, Research Attorney).

96. This conclusion is not surprising, since the supreme court had made it clear 
from the outset that uniformity was not an important sentencing goal, and that it 
would not lightly substitute its sentencing judgment for that of the trial judge.

97. For an excellent overview of Alaska’s presumptive sentencing laws; see Sic.-i, 
supra note 53, at 230-39.

98. For example, presumptive sentencing does not apply to first felony offenders 
convicted of class B or class C felonies unless the felony was knowingly d'Tected at



280 ALASKA LAW REVIEW [Vol. 7:265

presumptive sentencing does not apply, the court of appeals has cre­
ated a series of benchmark or typical sentences based primarily on the 
court’s interpretation of the principles implicit in the presumptive sen­
tencing scheme itself. For cases in which presumptive sentencing does 
apply, the court of appeals has developed an important body of case 
law prescribing the extent to which presumptive terms may be ad­
justed when statutory aggravators are found." The court’s most im­
portant decisions in these areas concern: (1) first felony offenders 
convicted of class B felonies, (2) first felony offenders convicted of ag­
gravated class A felonies, (3) first felony offenders convicted of aggra­
vated cases of sexual assault in the first degree and sexual abuse of a 
minor in the first degree, (4) offenders convicted of the unclassified 
felony of murder in the second degree, and (5) offenders convicted of 
two or more offenses before the judgment on either has been entered 
(offenders subject to consecutive sentencing). The remainder of this 
article focuses on the court of appeals’ activity in these five areas.

A. First Felony Offenders and the Austin Guideline
When the Alaska Legislature first passed the new presumptive 

sentencing scheme in 1978, it excluded from the law virtually all first 
felony offenders. Although all first felony offenders convicted of class

certain public officials or emergency responders engaged in the performance of their 
duties. A l a s k a  S t  a t .  § 12.55.125(d)(3), (e)(3) (1990). Resumptive sentencing does 
not apply to the unclassified felonies of murder in the first and second degrees, at­
tempted murder in the first degree, kidnapping, and misconduct involving a controlled 
substance in the first degree. Id. § 12.55.125(a)-(b). Those offenses have mandatory 
minimum sentences. Presumptive sentencing also does not specify total aggregate 
terms for offenders who are sentenced consecutively for multiple offenses, although it 
may specify a presumptive term for each separate offense. See id. § 12.55.125.

99. As the court of appeals has said: 
unless a measured and restrained approach is taken in the adjustment of 
presumptive sentences for both aggravating and mitigating factors, then the 
prospect of attaining the statutory goal of uniform treatment for similarly 
situated offenders would quickly be eroded, the potential for irrational dis­
parity in sentencing would threaten to become reality, and the revised code’s 
carefully fashioned system of escalating penalties for repeat offenders would 
be rendered utterly ineffective.

Juneby v. State, 641 P.2d 823, 833 (Alaska Ct. App. 1982).
Titus, the court of appeals has held that mere proof of an aggravating or mitigat­

ing factor cannot be deemed sufficient, in and of itself, to justify an adjustment of a 
presumptive term. Id. at 838. In deciding to what extent, if at all, the totality of the 
aggravating and mitigating factors justify deviation from the presumptive term, courts 
she Id apply the Chaney criteria and focus specifically on the aggravating or mitigat­
ing conduct in the particular case. Id. at 835 n.21.
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A felonies are now subject to presumptive sentencing,100 most class B 
and C first felony offenders still are not.

In 1981, the Alaska Coun of Appeals extended presumptive sen­
tencing principles to ensure that first felony offenders convicted of 
class B and C felonies would nevertheless be directly affected by the 
statutory scheme.101 In Austin v. State,102 the court of appeals ob­
served: “Normally, a first offender should receive a more favorable 
sentence than the presumptive sentence for a second offender. It is 
clear that this rule should be violated only in an exceptional case.” 103

The court of appeals does not often violate the Austin guideline. 
To determine whether a first felony offender’s conduct presents an 
“exceptional case” justifying an upward departure from the Austin 
guideline, the sentencing judge must find either aggravating factors or 
the kind of extraordinary circumstances which would justify referral 
of a presumptively-sentenced offender to the three-judge panel for sen­
tencing.104 More recently, the court has concluded that the Austin 
rule could be undermined unless a first felony offender is given ad­
vance notice of proposed aggravating factors, and announced that it

100. In 1982, the Legislature amended the presumptive sentencing statutes to in­
clude all first felony offenders convicted of class A felonies. Act of May 20, 1982, ch. 
45, 1982 Alaska Sess. Laws 52 (amending A l a s k a  S t a t .  § 12.55.125 (1980)).

101. Stem, supra note 53, at 259.
102. 627 P.2d 657 (Alaska Ct. App. 1981) (per curiam).
103. Id. at 657-58. This simple principle increased substantially the number of 

offenders affected by the presumptive sentencing scheme, since the majority of 
Alaska’s convicted offenders are first felony offenders. In 1984, for example, 43.6% of 
all convicted offenders had no prior record, and 32.1% had only misdemeanor convic­
tions, leaving only 10% with one or more prior felony convictions (14.5% of con­
victed offenders had unknown prior records). A l a s k a  J u d i c i a l  C o u n c i l ,  A l a s k a  
F e l o n y  S e n t e n c e s :  1984, at 22 (1987). Data collected in connection with the Judi­
cial Council’s most recent study of sentences from 1.984 to 1987 indicate that of all 
convicted offenders, 70.3% (N=2754) were nor subject to presumptive sentencing; 
persons without a prior felony record and those convicted of an unclassified offense 
except sexual abuse of a minor in the first degree are not subject to presumptive sen­
tencing. The data is available from the Alaska Judicial Council library, 1029 W. 
Third Ave., Suite 201, Anchorage, Alaska 99501.

104. Neakok v. State, 653 P.rd 658, 662 (Alaska Ct. App. 1982) (citation omitted); 
see also Sears v. State, 653 P.2d 349, 350 (Alaska Ct. App. 1982). To justify referral to 
a three-judge panel, the sentencing judge must find by clear and convincing evidence 
that m anifest injustice would result from imposing the term required by the presump­
tive sentencing statute. A l a s k a  S t a t .  § 12.55.165 (1990). Manifest injustice might 
result where the trial judge finds the existence of relevant non-statutory aggravating or 
mitigating factors. Id.-, Dancer v. State, 715 P.2d 1174, 1177 (Alaska Ct. App. 1986). 
Manifest injustice also might be found if the term required by the presumptive sen­
tencing statutes, whether or not adjusted for statutory aggravating or mitigating fac­
tors, is clearly inappropriate considering the totality of the circumstances. A l a s k a  
S t a t .  § 12.55.165 (1990); Dancer, 715 P.2d at 1177.
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will henceforth require prior notice to the defendant before approving 
deviations from Austin.105

B. Benchmarks

Another device tnat the court of appeals uses to guide sentencing 
in non-presumptive cases is the benchmark. A benchmark is a judi­
cially-created presumptive term; it is a sentencing range representing 
terms imposed on similar offenders convicted of similar offenses. The 
purpose of the benchmark is to “focus the attention of the trial court 
and the parties on individual cases and ensure that typical cases would 
receive a typical sentence and that those defendants receiving atypical 
sentences would be sentenced on the basis of objective aggravating fac­
tors, not factors idiosyncratic to a specific judge.” 106 The Alaska 
Court of Appeals has articulated benchmarks for first felony offenders 
sentenced for class B felonies, aggravated class A felonies, serious sex­
ual offenses, second degree murder and for consecutively-imposed 
sentences.

1. First Offenders Convicted o f Class B Felonies. First offenders 
convicted of class B felonies are not subject to presumptive sentencing. 
Second offenders face a four year presumptive term .107 Under the pre­
sumptive statute as limited by Austin, then, a first time offender con­
victed of a class B felony faces a sentence falling anywhere between 
zero and four years.

In State v. Jackson,108 the court of appeals divided this four-year 
span for first offenders convicted of class B felonies into four distinct 
subcategories defined by the seriousness of the offense and the rehabili­
tative potential of the offender. Jackson prescribes the following 
benchmarks:

a. less than ninety days is the benchmark sentence for a case in­
volving significantly mitigated conduct AND an offender whose 
prospects for rehabilitation are significantly better ti lan that of the 
typical first offender;
b. between ninety days and one year is the benchmark for a case 
involving mitigated conduct OR an offender whose background in­
dicates particularly favorable prospects for rehabilitation;
c. one to four years to serve is the benchmark for a typical of­
fender committing a typical or moderately aggravated offense (four 
years is the presumptive term for a second felony offender); and

105. Wylie v. State, No. 1063, slip op. at 20 (Alaska Ct. App. Aug. 10, 1990).
106. Page v. State, 657 P.2d 850, 855 (Alaska Ct. App. 1983).
107. A x a s k a  S t a t .  § 12.55.125(d)(1) (1990). The maximum term is ten years.

Id. § 12.55.125(d).
108. 776 P.2d 320 (Alaska Ct. App. 1989).
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d. up to six years is the benchmark for an offense that is exception­
ally aggravated, that is, an offense that involves significant statutory 
aggravators or other extraordinarily aggravated circumstances.109
In articulating these four benchmarks, the court made explicit the 

sentencing ranges that had been implicit in prior cases involving first 
felony offenders convicted of class B felonies.110 Although the court 
has said that these benchmarks are flexible,111 sentences outside these 
ranges are likely to be scrutinized carefully.

2. First Offenders Convicted o f Class C Felonies. The potential 
range of sentences for first offenders convicted of class C felonies is 
narrower than the range for those convicted of class B felonies. Since 
there is no presumptive term, and since Austin would ordinarily re­
strict the upper limit to two years (the presumptive term for a second 
class C felony offender112), the potential range is only from zero to two 
years. Perhaps because the potential for disparity is not as significant 
with such a small sentencing range, the court of appeals has not set 
explicit benchmarks for sentencing class C felons, although it has elab­
orated on guidelines created by the supreme court.

On the low end, the Alaska Supreme Court has suggested that, in 
the absence of a substantial misdemeanor record or other aggravating 
factors, a first felony offender convicted of a class C felony involving a 
crime against property should receive a sentence of probation, coupled 
with restitution, without incarceration.113 The court of appeals, how­
ever, has cautioned that a probationary sentence “will be appropriate 
only if mitigating circumstances exist and the offender is a promising 
candidate for rehabilitation through probationary supervision.” 114 

At the upper end, the court of appeals has permitted a sentence as 
high as four years with three years suspended where the conduct con­
stituting the offense was particularly serious, where, for example, the 
conduct actually amounted to a class B felony.115 It has also permit­
ted a sentence equal to the presumptive term for a second felony of­
fender (coupled with an additional one year suspended sentence)

109. Id. at 326-27.
110. Id. at 326.
111. Id. at 327.
112. A l a s k a  S t a t .  § 12.55.125(e)(1) (1990).
113. Leuch v. State, 633 P.2d 1006, 1013-14 & n.22 (Alaska 1981). A probationary 

sentence is one of less than sixty days imprisonment. Sentences of less than sixty days 
are often referred to as “shock probation," since the defendant is incarcerated long 
enough to know what prison is like, but not long enough to be adversely affected by it. 
Langton v. State, 662 P.2d 954, 959 (Alaska Ct. App. 1983).

114. State v. Coats, 669 P.2d 1329, 1334 (Alaska Ct. App. 1983).
115. Long v. State, 772 P.2d 1099 (Alaska Ct. App. 1989).
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where the trial court found aggravating factors that would have war­
ranted referral to a three judge sentencing panel.116 The Alaska 
Supreme Court has permitted a sentence of ten years with five years 
suspended where the magnitude and manner of the crime (embezzle­
ment) were exceptional, and the crime had a “devastating effect” on 
the victim, the defendant’s employer.117

3. First Offenders Convicted o f  Aggravated Class A Felonies. First 
felony offenders convicted of class A felonies are subject to a five year 
presumptive term .118 First offenders who commit the most aggravated 
class A offenses face terms ranging from the five year presumptive 
term to the twenty year maximum term .119 Within this framework, 
the court of appeals has set a benchmark upper limit of ten years on 
the extent to which sentences for first offenders convicted of aggra­
vated class A felonies may be increased.120 Offenses may be aggra­
vated by the offender’s prior history, the circumstances of the offense, 
or by simultaneous convictions for more than one offense.121 In estab­
lishing this benchmark, the court analyzed past sentencing practices 
and looked to the standards of the American Bar Association, which 
recommended against periods of incarceration for more than ten 
years, except in exceptional cases.122

116. Hads v. State, 727 P.2d 11, 12-13 (Alaska Ct. App. 1986).
117. Karr v. State, 686 P.2d 1192, 1195-96 (Alaska 1984).
118. A l a s k a  S t a t .  § 12.55.125(c)(1) (1990). If the offense is other than man­

slaughter and the defendant possessed a firearm, used a dangerous instrument, or 
caused serious physical injury during the offense, or knowingly directed the conduct 
constituting the offense at a uniformed officer or emergency responder engaged in the 
performance of official duties, the presumptive term is seven years. Id. 
§ 12.55.125(c)(2).

119. Id. § 12.55.125(c).
120. DeGross v. State, 768 P.2d 134, 139-40 (Alaska Ct. App. 1989); Lawrence v. 

State, 764 P.2d 318, 321 (Alaska Ct. App. 1988); Townsel v. State, 763 P.2d 1353, 
1356 (Alaska Ct. App. 1988); Williams v. State, 759 P.2d 575, 577-78 (Alaska Ct. 
App. 1988); Pruett v. State, 742 P.2d 257, 264-65 (Alaska Ct. App. 1987).

121. Increasing the presumptive sentence iequires two determinations. First, the 
trial judge must determine whether the aggravating factor has been established by 
clear and convincing evidence; second, the trial court must exercise its discretion to 
determine whether the factor justifies an increase in the presumptive term. Jor.es v. 
State, 771 P.2d 462, 467 (Alaska Ct. App. 1989); Juneby v. State, 665 P.2d 30, 32 
(Alaska Ct. App. 1982) (modified opinion).

122. Townsel v. State, 763 P.2d 1353, 1356 (Alaska Ct. App. 1988). The ABA 
Standards state that for most offenses, the maximum authorized prison term ought not 
to exceed ten years except in unusual cases, and normally should not exceed five years. 
ABA S t a n d a r d s  R e l a t i n g  t o  S e n t e n c i n g  A l t e r n a t i v e s  a n d  P r o c e d u r e s ,  
Part. II, § 2.1(d) (approved draft 1968). The ABA Standards suggest that confinement 
for the maximum period is appropriate when the court finds that such confinement is 
necessary to protect the public from further criminal conduct, and that the defendant
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The court of appeals has acknowledged that lengthy terms of im­
prisonment should not be imposed for purposes of rehabilitating an 
offender and that they will seldom be necessary for deterrence or com­
munity condemnation.123 The court of appeals is thus reluctant to ap­
prove sentences in excess of ten years even in cases involving 
convictions for multiple counts of robbery.124 This ten year bench­
mark limit for first-time class A felons is also consistent with Austin, 
because the presumptive term for a second offender convicted of a 
class A felony is ten years.125

4. Sexual Assault I  and Sexual Abuse o f  a Minor /. Since 1982, 
all offenders convicted of sexual assault in the first degree126 or sexual 
abuse of a minor in the first degree127 have been subject to presumptive 
sentencing.128 The presumptive term for a first felony offender is eight 
years129; a second felony offender faces fifteen years; and a third felony 
offender faces twenty-five years.130

previously has been convicted of two felonies committed on different occasions. Id. 
§ 3.3(b), (b)(i).

The court of appeals’ ten year benchmark is being challenged in a case now on 
appeal to the Alaska Supreme Court, Wentz v. State, 777 P.2d 213 (Alaska Ct. App. 
1989), petition for hearing granted. No. S-3498 (Alaska Oct. 9, 1989). In this appeal, 
the state has argued in part that the Alaska Legislature implicitly rejected the ABA 
Standard when it enacted some presumptive terms greater than 10 years. Petitioner’s 
Brief at 16.

123. DeGross v. State, 768 P.2d 134, 140 (Alaska Ct. App. 1989) (discussing Pears 
v. State, 698 P.2d 1198 (Alaska 1985)).

124. Id. (discussing Hale v. State, 764 P.2d 313 (Alaska Ct. App. 1988); Townsel, 
763 P.2d 1353; Williams v. State, 759 P.2d 757 (Alaska Ct. App. 1988)). One excep­
tion to the 10 year benchmark applies to cases involving premeditated attempts to kill 
or seriously injure. Pruett v. State, 742 P.2d 257, 264 (Alaska Ct. App. 1987). See,
e.g., Marzak v. State, No. 1068, slip. op. at 6 (Alaska Ct. App. Aug. 24, 1990); 
Burleson v. State, 543 P.2d 1195 (Alaska 1975).

125. A l a s k a  S t a t .  § 12.55.125(c)(3) (1990).
126. See id. § 11.41.410 (Supp. 1989) (defining sexual assault in the first degree).
127. See id. § 11.41.434 (Supp. 1989) (defining sexual abuse of a minor in the first 

degree).
128. Id. § 12.55.125(i) (1990).
129. The eight year term became effective on October 1, 1982; before then, the 

presumptive term was the five to seven years applicable to the other class A felonies. 
Act effective Oct. 1, 1982, ch. 143, § 30, 1982 Alaska Sess. Laws 451, 475 (amending 
A l a s k a  S t a t .  § 12.55.125 (1980)).

130. A l a s k a  S t a t .  § 12.55.125(i)(l)-(4) (1990). If the offense is a first felony con­
viction and the defendant possessed a firearm, used a dangerous instrument, or caused 
serious physical injury during the offense, the presumptive term is ten years. Id. 
§ 12.55.125(i)(2).
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The term of a first offender who has established a statutory miti- 
gator could be reduced by as many as four years.131 If the state estab­
lishes an aggravator, however, the statute permits a sentence ranging 
from the presumptive term to the maximum thirty years.132

Many cases involving sexual assault or sexual abuse of a minor in 
the first degree are aggravated in the sense that they involve either 
multiple assaults on the same victim occurring over a protracted pe­
riod of time, or multiple victims or both. This is especially true in 
cases of sexual abuse of a minor, which almost invariably involve 
many separate incidents of penetration of one or more victims, 
whether or not there is actually a plea to multiple counts.133

The court of appeals has expressed concern that an offender who 
has engaged in a continuous course of sexual abuse but who is charged 
with and pleads to a single count of first degree sexual assault theoreti­
cally could be sentenced differently than an offender who has engaged 
in a similar course of conduct but who is convicted of multiple 
counts.134 To ensure that offenders who have engaged in similar con­
duct are sentenced similarly, regardless of the prosecutor’s decision of 
how many counts to charge, the court of appeals has instructed the 
sentencing judge to consider the totality of the defendant’s conduct to 
the extent that it is verified in the record.135

In addition, the court of appeals has articulated a benchmark up­
per limit of ten to fifteen years for first offenders convicted in aggra­
vated cases of sexual assault and sexual abuse of a minor.136 The court 
defines aggravated cases as those that involve multiple victims, multi­
ple assaults on a single victim or serious injuries to one or more vic­
tims; such cases usually will be considered aggravated whether or not 
there is actually a plea to multiple counts.137 Other factors that can 
aggravate cases of sexual assault or sexual abuse of a minor include the

131. Id. § 12.55.155(a)(2). Where the presumptive term is greater than four years, 
factors in mitigation can reduce the sentence by as much as one half. Id.

132. Id. §§ 12.55.155(a)(2), 12.55.125(i).
133. State v. Andrews, 707 P.2d 900, 912-13 (Alaska Ct. App. 1985), aff'd, 723 

P.2d 85 (Alaska 1986).
134. Id. The offender who is convicted of multiple counts is subject to consecutive 

sentencing. For further explanation of the circumstances under which sentences may 
be imposed consecutively, see infra section VI and accompanying notes.

135. Andrews. 707 P.2d at 912-13.
136. Boggess v. State, 783 P.2d 1173 (Alaska Ct. App. 1989); Covington v. State, 

747 P.2d 550 (Alaska Ct. App. 1987); Mosier v. State, 747 P.2d 548 (Alaska Ct. App.
1987); Hancock v. State, 741 P.2d 1210 (Alaska Ct. App. 1987); Soper v. State, 731 
P.2d 587 (Alaska Ct. App. 1987); State v. Andrews, 707 P.2d 900 (Alaska Ct. App. 
1985), ajf'd. 723 P.2d 85 (Alaska 1986).

137. Andrews, 707 P.2d at 913.
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age of the victim138 and conduct that continues for a long period of 
tim e.139

First offender sentences in excess of the ten to fifteen year bench­
mark are appropriate only in exceptional circumstances.140 In order 
to exceed the benchmark, the trial judge must make an express finding 
that the defendant cannot be rehabilitated or deterred within a lesser 
period of time.141 In this context, the court of appeals has occasion­
ally approved sentences totalling as many as twenty-five years with five 
years suspended; but these have been exceptionally aggravated 
cases.142 The court also once held that a “particularly serious of­
fender” could receive as many as forty years.143

5. Unclassified Felonies. The unclassified felonies which are non- 
presumptive are murder in the first and second degrees, attempted 
murder in the first degree, kidnapping, and misconduct involving a 
controlled substance in the first degree. The statutory sentencing 
range for first degree murder is between twenty and ninety-nine years; 
the statutory range for the rest of these offenses is between five and 
ninety-nine years.144

Within the extremely broad statutory ranges for these serious of­
fenses, the court of appeals has clearly articulated a benchmark for 
second degree murder: twenty to thirty years.145 The court arrived at

138. See Zackar v. State, 761 P.2d 1015, 1017 (Alaska Ct. App. 1988).
139. See Lewis v. State, 706 P.2d 715, 717 (Alaska Ct. App. 1985).
140. Boggess v. State, 783 P.2d 1173, 1182 (Alaska Ct. App. 1989); Hancock v. 

State, 741 P.2d 1210, 1214-15 (Alaska Ct. App. 1987).
141. Hancock, 741 P.2d at 1213-14.
142. See, e.g., Howell v. State, 758 P.2d 103, 108 (Alaska Ct. App. 1988); Lewis, 

706 P.2d at 717.
143. Hancock, 741 P.2d at 1214-15.
144. A l a s k a  S t a t .  § 12.55.125(a)-(b) (1990).
145. State v. Krieger, 731 P.2d 592, 595 (Alaska Ct. App. 1987); Page v. State, 657 

P.2d 850, 855 (Alaska Ct. App. 1983). This 20 to 30 year benchmark is internally 
consistent with the court’s 10 to 15 year benchmark for aggravated class A felonies 
and its 15 year benchmark for aggravated sexual assaults: the court regards crimes 
involving loss of life as the most serious offenses.

In 1988, Judge Singleton suggested that the court also adopt a 10 to 15 year 
benchm ark for composite sentences imposed in cases involving convictions for kidnap­
ping combined with other serious offenses. Garrison v. State, 762 P.2d 465, 471-74 
(Alaska Ct. App. 1988) (Singleton, J., concurring). Judge Singleton further suggested 
that for policy reasons composite sentences in excess of 20 years be limited to cases 
involving obscured murder (cases in which the kidnapping obscured the circum­
stances of the killing), kidnapping for ransom, terrorist kidnapping for political or 
social advantage, and enslavement. Id. at 472. Judge Singleton reconciled these two 
suggested benchmarks with terms imposed in previous cases by explaining that offend­
ers "convicted of offenses involving both rape and kidnapping who received sentences 
in excess of the ten- to fifteen-year benchmark for aggravated rape have usually been 
felony recidivists.” Id. at 473 (citation omitted).
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this range by surveying second-degree murder cases decided since 
1970.146 In approving such a significant term of imprisonment, the 
court acknowledges that deterrence of others and affirmation of com­
munity norms remain the primary sentencing criteiia for intentional 
killings.147

Although the court has warned that any sentence substantially 
exceeding the second degree murder benchmark “would appear at 
least provisionally suspect,” 148 the court further explained in State v. 
Krieger149 that a person who commits second degree murder under 
circumstances approximating first degree murder may receive an ag­
gravated sentence, while one who commits second degree murder 
under circumstances approximating manslaughter may receive a miti­
gated sentence.150 In typical cases, however, the twenty to thirty year 
benchmark still applies.151

The court of appeals has not significantly limited sentencing dis­
cretion for the other unclassified felonies. Like the supreme court, the 
court of appeals seems unwilling to interfere unduly with sentences for 
serious offenses characterized by extreme physical violence. For ex­
ample, the court of appeals will approve the maximum penalty of 
ninety-nine years for first degree murder contract killings, even where 
the offender has no substantial prior record.152 Moreover, the court 
has held that consecutive ninety-nine year sentences for first degree 
murder are not necessarily excessive.153 In first degree murder cases, 
the “inherent seriousness of the offense will almost invariably require 
that the goals of isolation of the offender, general deterrence, and com­
munity condemnation be given a prominent role in sentencing.” 154

146. Page, 657 P.2d at 855.
147. Krieger, 731 P.2d at 595.
148. Page, 657 P.2d at 855.
149. 731 P.2d 592 (Alaska Ct. App. 1987).
150. Id. at 596. See also Abruska v. State, 705 P.2d 1261, 1273-74 (Alaska Ct. 

App. 1985) (court upheld a 99 year sentence for second degree murder where defend­
ant was a worst offender and exhibited a “pattern of cruel and violent behavior to 
others”).

151. Krieger, 731 P.2d at 596.
152. Mathis v. State, 778 P.2d 1161, 1169 (Alaska Ct. App. 1989); Ridgely v. State, 

739 P.2d 1299, 1302 (Alaska Ct. App. 1987); Lewis v. State, 73! P.2d 68, 72-73 
(Alaska Ct. App. 1987); Riley v. State, 720 P.2d 951, 953 (Alaska Ct. App. 1986); 
Hoover v. State, 641 P.2d 1263, 1264 (.Alaska Ct. App. 1982).

153. Nukapigak v. State, 663 P.2d 943, 946 (Alaska 1983) (consecutive 99 year 
terms permissible in exceptional cases as long as sentence is otherwise in accordance 
with sentencing criteria), questioned in Collins v. State, 778 P.2d 1171, 1177 (Alaska 
Ct. App. 1989) (Singleton, J., concurring).

154. Riley v. State, 720 P.2d 951, 952-53 (.Alaska Ct. App. 1986).
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C. Consecutive and Concurrent Sentencing

1. Statutory Framework. Before enactment of the Revised Crimi­
nal Code in 1980, Alaska’s consecutive sentencing statute, Alaska 
Statutes section 11.05.050, gave judges unlimited discretion to impose 
consecutive sentences on defendants convicted of two or more crimes 
before judgment on either had been entered.155 Case law interpreting 
this statute permitted consecutive sentences for distinct crimes.156 
However, neither the Alaska Legislature nor the Alaska Supreme 
Court established any guidelines concerning the imposition of consec­
utive rather than concurrent sentences.

In 1980, the Legislature replaced Alaska Statutes section
11.05.050 with a similar statute.157 The new statute provided in part 
that before judgment was entered a defendant convicted of two or 
more crimes could be sentenced either consecutively or concurrently, 
as the court provided.158 The court of appeals, noting the general sim­
ilarity between the old and the new statute, concluded that the new 
law did not change the situations in which a sentencing court was per­
mitted to impose consecutive sentences.159

The current versions of Alaska Statutes section 12.55.025(e) and 
(g) were adopted in 1982.160 Under section 12.55.025(e), an offender 
who is convicted of two or more crimes before the judgment on either 
has been entered “shall” be sentenced consecutively, subject to the six 
exceptions listed in section 12.55.025(g).161

155. A l a s k a  S t a t .  § 11.05.050 (1562) (repealed 1978).
156. Lacquement v.- State, 644 P.2d 856, 859 (Alaska Ct. App. 1982) (dictum), 

modified, Jones v. State, 744 P.2d 410, 411-12 (Alaska Ct. App. 1987). For further 
discussion of Jones, see infra section VI and accompanying notes.

157. A l a s k a  S t a t .  § 12.55.025 (1980).
158. Id.
159. Lacquement, 644 P.2d at 859.
160. Act of July 3, 1982, ch. 143, §§ 24-25, 42, 1982 Alaska Sess. Laws 23, 30.
161. A l a s k a  S t a t .  § 12.55.025(g), (e) (1990). The first three subparagraphs in 

section 12.55.025(g) concern situations in which multiple offenses grow out of the 
same or a  connected transaction or are closely related in time. Thus, the trial judge 
may sentence concurrently if the crimes violate similar societal interests, the crimes 
are part of a single, continuous criminal episode, or there was not a substantial change 
in the objective of the criminal episode, including a change in the parties to the crime, 
the property or type of property right offended, or the persons offended. Id. 
§ 12.55.025(g)(l)-(3). The last three subparagraphs in (g) provide that concurrent 
sentences may be given as long as the crimes were not committed while the defendant 
was trying to escape, or as long as the sentences are not for the crimes of homicide, 
assault, kidnapping, and sexual offenses, or are not for the crimes of robbery or extor­
tion resulting in physical injury. Id. § 12.55.025(g)(4)-(6).
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The court of appeals first interpreted these 1982 changes in State 
v. Andrews,162 concluding that section 12.55.025(e) expresses a legisla­
tive preference for consecutive sentences, subject to the exceptions 
listed in section 12.55.025(g). While the Andrews court recognized the 
legislative preference for consecutive sentences, it nevertheless inter­
preted the exceptions to that preference to permit imposition of con­
current sentences in almost every case.163 TTie court decided that the 
trial judge could reject the legislative preference and impose concur­
rent sentences if the conduct satisfied any one of the six subparagraphs 
in section 12.55.025(g).164 In other words, each subparagraph is an 
independent basis for permitting concurrent sentences.165

Of course, a defendant who qualifies for concurrent sentences 
under section 12.55.025(g) is not necessarily entitled to them. In the 
court of appeals’ interpretation of that section, the sentencing judge 
will seldom be required to impose sentences consecutively, but retains 
a certain amount of discretion to dr so. The court of appeals has cho­
sen to restrict the judge’s consecutive sentencing discretion by formu­
lating benchmarks that control the extent to which sentences may be 
imposed consecutively.166

2. Judicially-Imposed Limits on Consecutive Sentences. One im­
portant test for evaluating the appropriateness of all consecutively-im­
posed sentences focuses not on the length of the individual consecutive 
increments, but on the total aggregate term. The court of appeals re­
quires that the total consecutive term be justified under the Chaney 
standards.167

In addition to the Chaney standards, the court uses benchmarks 
to evaluate the appropriateness of a defendant’s total sentence. One 
important benchmark that limits the extent to which sentences may be

162. 707 P.2d 900, 902 (Alaska Ct. App. 1985), a ff’d per curiam 723 P.2d 85 
(Alaska 1986).

163. 707 P.2d at 906.
164. Id. at 908.
165. Id. at 905. Thus, a defendant convicted of multiple sexual assaults against 

different victims during an eight month period cannot benefit from the subparagraph 
that makes concurrent sentences available to those who are not convicted of such 
offenses (subparagraph (g)(5)), but he can qualify for concurrent sentences because his 
crimes involved similar societal interests (subparagraph (g)(1)), were not committed 
while escaping (subparagraph (g)(4)), and did not involve the circumstances sec forth 
in subparagraph (g)(6). Id. at 908.

166. The court of appeals has criticized the 1980 version of section 12.55.025(e) as 
being a “major loophole in the presumptive sentencing scheme,” because the unfet­
tered discretion to impose concurrent or consecutive sentences severely undercuts the 
sentencing goals of uniformity and freedom from unwarranted disparity. Clifton v. 
State, 758 P.2d 1279, 1286 (Alaska Ct. App. 1988).

167. Contreras v. State, 767 P.2d 1169, 1174 (Alaska Ct. App. 1989). For discus­
sion of the Chaney standards, see supra note 43 and accompanying text.
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imposed consecutively is whether the total sentence, including consec­
utive increments, exceeds the presumptive term for the single most 
serious offense.

In 1982, in Lacquement v. State,168 the court of appeals an­
nounced that where the trial judge imposes consecutive presumptive 
terms, but the aggregate of the consecutive terms exceeds the pre­
sumptive term for the most serious single offense, the trial judge must 
make an affirmative finding that confining the defendant for the aggre­
gate period of the consecutive term is necessary to protect the pub­
lic.169 Noting that the decision to impose consecutive rather than 
concurrent sentences clearly affects the total sentence imposed, the 
court required that such a consecutive term be justified by the Chaney 
goal of isolation.170

The court of appeals has recently developed an important excep­
tion to the Lacquement requirements of a special finding of public dan­
ger and the need for isolation. In cases where the total of the 
consecutive terms imposed does not exceed ten years, a total term ex­
ceeding the presumptive term for the most serious single offense can be 
based on sentencing goals other than isolation.171

The court of appeals introduced this exception in Jones v. 
State , 1 7 2  and reiterated it in Farmer v. State.™  In Jones, the defend­
ant was convicted of two counts of vehicular manslaughter and re­
ceived consecutive presumptive sentences totalling twice the 
presumptive term for the single most serious count.174 The trial judge 
had found that the harsh sentence was necessary to reflect the crime’s 
seriousness and deter others.175 Judge Coats believed that the sentenc­
ing goals cited by the trial judge were sufficient to justify a sentence 
exceeding the five year presumptive term, even where there was no 
finding of public danger.176

In Farmer, Judge Bryner, this time writing for the court, cited 
Jones and explained that the court would no longer read Lacquement

168. 644 P.2d 856 (Alaska Ct. App. 1982).
169. Id. at 862. As Judge Coats noted in Clifton v: State, Lacquement essentially 

applied the reasoning of an earlier Alaska Supreme Court case, Mutschler v. State, 
560 P.2d 377 (Alaska 1977), to the presumptive sentencing statutes. Clifton, 758 P.2d 
1279, 1286 (Alaska Ct. App. 1988).

170. Bolhouse v. State, 687 P.2d 1166, 1175 (Alaska Ct. App. 1984).
171. See DeGross v. State, 768 P.2d 134, 140 n.l (Alaska Ct. App. 1989).
172. 744 P.2d 410 (Alaska Ct. App. 1987).
173. 746 P.2d 1300 (Alaska Ct. App. 1987).
174. Jones, 744 P.2d at 411.
175. Id. at 412.
176. Id. Although Judge Coats agreed with the trial judge’s reasoning, he voted to 

reduce Jones’ sentence by two years, from 10 years to 10 years with two years sus­
pended. Judge Coats’ opinion suggested that the 1982 amendments to section
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inflexibly.177 Judge Bryner announced that “the appropriate focus is 
no longer on the narrow issue of public danger, but rather on whether 
a composite sentence exceeding the presumptive term is warranted 
under the totality of the circumstances.” 178 Farmer had argued that 
his sentence, which exceeded the two year presumptive tei m by eleven 
months of unsuspended time, should have been based on an express 
finding of necessity. The court of appeals disagreed, holding that the 
sentence was justified by the seriousness of the offenses.179

In Clifton v. State,180 the court further clarified the rule of Jones 
and Farmer, explaining that because the Legislature in 1982 had 
amended section 12.55.025(e) to express a preference for consecutive 
sentences, the court would henceforth require only “substantial rea­
sons” to justify consecutive terms exceeding the presumptive term for 
the single most serious offense.181 In Clifton, the court affirmed a com­
posite sentence of twelve years with two years suspended, where the 
presumptive sentence for the most serious count, sexual abuse of a 
minor in the first degree, was eight years and the maximum was thirty 
years.182

Where the consecutive terms exceed ten years, however, the court 
of appeals will apparently continue to apply Lacquement apparently 
more rigidly. Thus, where the composite term exceeds the presump­
tive for the single most serious count, or exceeds ten years of unsus­
pended time, the court continues to require a specific finding that there

12.55.025(e) (substituting a preference for consecutive sentences) legislatively super­
seded Lacquement's requirement that the decision to sentence consecutively be based 
on the gcai of isolation. Id. at 411.

Judge Singleton’s concurring opinion resisted this suggestion, insisting that the 
questions of what total sentence is appropriate and whether that sentence should con­
sist of consecutive increments or concurrent segments are independent of each other, 
and that “a sentence that would be inappropriate when viewed as a sentence for the 
most serious offense, does not automatically become appropriate simply because it is 
comprised of multiple sentences that were imposed consecutively.” Id. at 415 (Single­
ton, J., concurring). Judge Singleton agreed with Judge Coats, however, that Jones’ 
sentence should be reduced to 10 yea~3 with two years suspended. Id. at 414 (Single­
ton, J., concurring).

Judge Bryner objected in dissent to his colleagues’ apparent conclusion that a first 
felony offender convicted of drunk driving and multiple manslaughter counts enjoys a 
sentence ceiling of eight years. Id  at 415 (Bryner, J., dissenting).

177. Farmer, 746 P.2d at 1301. Aoparently, the court had resolved the initial disa­
greement reflected in Jones.

178. Id. at 1301-02.
179. Id  at 1302 (Farmer’s convictions arose from a car crash in which one person 

was killed and two others wen. injured).
180. 758 P.2d 1279 (Alaska Ct. App. 1988).
181. Id  at 1286.
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is an actual need to isolate the defendant for the protection of the com­
munity for the full period in question.183

A second benchmark limiting consecutive sentences is related to 
the supreme court’s general rule that the maximum sentence generally 
should not be imposed unless the court determines that the offender is 
a “worst offender” for that class of crime.184 The court of appeals has 
held that offenders who are characterized as “worst offenders” and 
“dangerous offenders” require sentences emphasizing the goals of de­
terrence, reaffirmation of societal norms, and isolation for the protec­
tion of the public.185 A finding that a defendant is a “worst offender” 
can justify imposition of consecutive sentences equal to the maximum 
term for the single most serious count..186

To arrive at a finding of worst offender status, the trial court must 
look to the manner in which the crime was committed and to the char­
acter and background of the defendant.187 Factors considered in the 
determination of the offender’s character and background include the 
defendant’s prior convictions, age, military records, employment his­
tory, substance addiction, presentence report, dangerous propensities 
and the possibility that the defendant has an antisocial personality.188

“Worst offender” status, however, does not automatically permit 
imposition of consecutive sentences exceeding the maximum for the 
single most serious crime.189 The court of appeals has repeatedly held 
that in order to impose such a term, the trial court must specifically

183. See, e.g., Castle v. State, 767 P.2d 219, 222 (Alaska Ct. App. 1989).
184. See State v. Wortham, 537 P.2d 1117, 1120 (Alaska 1975); Galaktionoff v. 

Stale. 486 P.2d 919, 924 (Alaska 1971).
^ 8 ^  Bumpus v. State, 776 P.2d 329, 333J-Alaska Ct. App.(l989), petition for hear­

ing granted... No. S-3463 (Alaska Oct. 9, q989p
186. Id. at 334-35; DeGross v. State, 75SP.2d 134, 140 (Alaska Ct. App. 1989); 

Heacock v. State, 762 P.2d 503, 505 (Alaska Ci. App. 1988).
187. Hintz v. State, 627 P.2d 207, 210 (Alaska 1981).
188. State v. Wortham, 537 P.2d 1117, 1120 (Alaska 1975). Care must be taken to 

distinguish between the notion of “worst or "der” and the statutory aggravator con­
tained in section 12.55.155(c)(10). See Ai. j v  S t a t .  § 12.55.155(cX10) (1990) (“the 
conduct constituting the offense was among the most serious conduct included in the 
definition of the offense”). “Worst offenderi’ status can be established by the personal 
characteristics of the offender, or by the particular conduct involved in the offense, or 
by both. Wortham, 537 P.2d at 1120. This is distinct from the statutory aggravator, 
which is established only by the seriousness of the offender’s conduct. The Legisla­
ture’s enactment of statutory aggravators did not replace the concept of “worst 
offender.”

189. Bumpus, 776 P.2d at 335; DeGross, 768 P.2d at 140.
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find, in addition to the “worst offender” designation, that the defend­
ant will continue to pose a danger to the community during the ex­
tended term and that his continued isolation is actually necessary.190 
Such sentences “cannot be justified by considerations of rehabilitation, 
deterrence of self or others, or reaffirmation of community norms.” 191 
Thus, a first offender convicted of multiple class A felonies should not 
be given sentences exceeding the twenty year maximum unless the trial 
judge first determines that such a term is actually necessary for the 
protection of the community and that “the [defendant] can neither be 
rehabilitated nor deterred” by a shorter sentence.192

Finally, the court of appeals has formulated specific benchmark 
terms which the trial judge should not e cceed when sentencing offend­
ers convicted of multiple counts of certain types of serious crimes. For 
example, a thirty year benchmark applies if the offender has a nonvio­
lent record and is convicted of multiple counts of serious felonies in­
volving substantial violence.193 There is a forty year benchmark for 
persons with felony records involving crimes of violence who commit 
multiple serious felonies involving substantial violence.194 The court 
of appeals also has applied the forty year benchmark to the case of a 
violent sexual offender who had a substantial nonviolent criminal rec­
ord but also had a history of violent behavior.193 The upper limit for 
criminal conduct short of murder is probably a composite sentence 
similar to the fifty three years given in Wortham v. State.'96

3. 1988 Amendment to Alaska Statutes Section 12.55.025. In 
1988, the Legislature added subparagraph (h) to Alaska Statutes sec­
tion 12.55.025.197 That section requires judges to impose some consec­
utive period of incarceration for each sexual or physical assault against 
a child.198 While it was not the Legislature’s intent to restrict the 
court’s discretion in determining the length of the consecutive terms,

190. Bumpus, 776 P.2d at 335; DeGross, 768 P.2d at 140; Heacock, 762 P.2d at 
505; Hancock v. State, 741 P.2d 1210, 1214 n.2 (Alaska Ct. App. 1987). See also 
Mutschler v. State, 560 P.2d 377 (Alaska 1977) (Erwin, J., dissenting).

191. Newell v. State, 771 P.2d 873, 878 n.3 (Alaska Ct. App. 1989) (Singleton, J., 
dissenting on other grounds). See also DeGross, 768 P.2d at 140-41 n.l (noting that 
composite sentences exceeding 10 years must be based on the need for isolation).

192. DeGross, 768 P.2d at 141.
193. See Hancock v. State, 741 P.2d 1210, 1212 (Alaska Ct. App. 1987); Tookak v. 

State, 648 P.2d 1018, 1023-24 (Alaska a .  App. 1982).
194. See Hancock, 741 P.2d at 1212; Wortham v. State, 689 P.2d 1133, 1145 n.7 

(Alaska Ct. App. 1984); Larson v. State, 688 P.2d 595, 600 (Alaska Ct. App. 1984).
195. Hancock, 741 P.2d at 1215.
196. 689 P.2d 1133 (Alaska Ct. App. 1984); see also Murray v. State, 770 P.2d 

115^1140-41 (Alaska Ct. App. 1989) (discussing limits upon composite sentences).
\197») Act effective May 28, 1988, ch. 66, §{j 5, 6, 1988 Alaska Sess. Laws 4.

198. A l a s k a  S t a t .  § 12.55.025(h) (1990).
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the Legislature did wish to express its preference for “judges to impose 
some consecutive period of time so as to reflect the community’s ab­
horrence of these types of offenses, and to bring home to the offender 
that some additional penalty must be paid for each and every proven 
offense.” 199

It is not clear what effect, if any, the 1988 amendment has had or 
will have on sentencing practices. Since at least 1985 the court of ap­
peals has endorsed the principle that a person who commits multiple 
sexual assaults should receive a more severe sentence than a person 
convicted of a single assault.200

Moreover, even assuming that the 1988 amendment would cause 
the trial court judges to impose consecutive sentences more frequently 
for sexual assaults against minors, the total term imposed, including 
consecutive increments, would continue to be limited by the court of 
appeals’ benchmarks and by the requirement that total terms be justi­
fied under the Chaney standards. Thus it is not clear that the 1988 
amendment has caused, or will cause total sentences to become appre­
ciably longer.

VIII. C o n clu sio n

The court of appeals, which has decided well over 1,100 sentence 
appeals since its creation in 1980,201 has adopted the role envisioned 
by the original proponents of appellate review. It routinely reduces 
excessive sentences to bring them in line with sentences given in com­
parable cases, and has created an extensive body of case law articulat­
ing appropriate sentencing principles, establishing benchmark terms 
for many classes of offenses, and establishing standards for the extent 
to which sentences can be increased in aggravated cases. In addition, 
the court of appeals has moved to close a major loophole in the pre­
sumptive sentencing scheme by regulating the total aggregate terms 
that may be imposed for offenders who are sentenced consecutively. 
By virtue of the volume and completeness of the sentencing law that it 
has created, the Alaska Court of Appeals is one of the most active 
sentence review courts in the nation.202

199. House Letter of Intent, 1988 H. J o u r n a l  2331 (February 24, 1988).
200. See State v. Andrews, 707 P.2d 900, 910 (Alaska Ct. App. 1985), a ff’d per 

curiam, 723 P.2d 85 (Alaska 1986).
201. See A l a s k a  C o u r t  S y s t e m ,  1989 A n n u a l  R e p o r t ,  at 5-9; id., 1987 A n ­

n u a l  R e p o r t ,  at 5-9; id., 1984 A n n u a l  R e p o r t ,  at 5-9; id, 1982 A n n u a l  R e ­
p o r t ,  at 5-9.

202. By way of comparison, Minnesota’s appellate courts decided less than half as 
many sentence appeals during their first seven years of reviewing presumptive 
sentences than the Alaska Court of Appeals decided in its first seven years. Comment­
ing in 1987 upon the number of sentence appeals decided by Minnesota’s courts,
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There are drawbacks, however, to relying too heavily on appellate 
review to articulate sentencing principles and to fine-tune sentences. 
Appellate review by its very nature is backward-looking. It is the 
proper role of the appellate court to examine what has occurred in a 
specific case, and to pass on the propriety of the result in that case 
only. It is generally accepted that an appellate court is effective only 
when it decides cases based on the factual record before it and only 
after the record in that case has been completely developed. As a rule, 
it cannot and should not anticipate what other factual situations might 
arise in the future, nor should it fashion rules prospectively.

We have seen in the course of the previous analysis that the court 
of appeals, while willing to take its sentence reviewing function quite 
seriously, creates target benchmarks by looking back and reviewing 
sentences previously approved in similar cases. It then synthesizes all 
the cases in that area, often publishing a decision making explicit the 
reasoning implicit in its previous decisions. While this is entirely ap­
propriate behavior for an appellate court, it means that the court of 
appeals cannot shape sentencing law prospectively, because it cannot 
choose thf ~ases that come before it, and it cannct decide cases with 
an eye to what might happen in the future, in  addition, the court’s 
process of deciding numerous cases in an area and then publishing a 
decision distilling the general principle is often confusing to the practi­
tioner, who is sometimes left with dozens of cases and no concrete 
rule.

It is the function of a legislature to shape law prospectively. Be­
sides being able to look forward, a legislature can establish sentencing 
policy in the context of other considerations, such as the overall allo­
cation of the state’s resources. This legislative function complements 
the appellate courts’ review of individual cases and synthesis of the 
individual decisions into a comprehensive set of interpretations of the 
statutes and constitution.

However, legislatures face at least two difficulties when called 
upon to write specific punishments for crimes. First, legislatures sel­
dom have the time needed to create the original law, nor do they have 
the time necessary to review the law and make appropriate changes 
once it has gone into effect.203 Second, it has been said that “legisla­
tors have considerable incentives to adopt posturing stances of ‘tough­
ness' and few incentives for giving thought to the justice of proposed 
penalties . . .  .”204 One solution is to have legislatures delegate some of

Michael Tonry predicted that Minnesota would become “the first American jurisdic­
tion to have a meaningful system of appellate sentence review.” Tonry, supra note 25, 
at 42.

203. Von Hirsch, supra note 27, at 6.
204. Id.
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their rule-making ability to a sentencing commission that has both the 
time and the representation from a variety of interest groups necessary 
to generate responsible sentencing policies. Like the legislature, the 
sentencing commission’s mission is prospective: to decide the future 
direction of sentencing policy.

A sentencing commission was established in Alaska during the 
1989-90 legislative term.205 Alaska’s Sentencing Commission is com­
posed of fourteen representatives from many different interest groups. 
Its purpose is to evaluate the effect of sentencing laws and practices on 
the criminal justice system, and to make recommendations for improv­
ing criminal sentencing practices.

As Andrew von Hirsch has explained, a useful first step in any 
sentencing commission’s work is the study of past sentencing prac­
tices,206 like those conducted by the Alaska Court of Appeals. How­
ever, the task should not end there. The commission also should make 
a normative evaluation of those past practices. A normative evalua­
tion is not limited to a decision about whether the existing presump­
tive terms are fair, although certainly that should be a part of the 
process. Alaska’s Sentencing Commission must ask whether past sen­
tencing practices hav been based on coherent and articulated sentenc­
ing goals and philosophies, and if they have, it must clearly define the 
goals and rank them in order of importance. It. also must decide what 
effects past practices have had on the criminal justice system in terms 
of prison overcrowding, and to what extent, if at all, prison over­
crowding should be taken into account when formulating presumptive 
terms. Alaska’s Sentencing Commission, and Alaska’s Legislature, 
should resist the impulse to limit sentence reform to tinkering with 
presumptive terms or making surface changes in the existing statutes, 
such as bringing class B and C first felony offenders under presumptive 
sentencing.207

Appellate review of sentencing has profoundly changed sentenc­
ing policy in Alaska during the two decades since its inception. The 
Chaney guidelines set by the Alaska Supreme Court in the first decade 
are not only applied to every sentencing decision, but were incorpo­
rated by the Legislature into its statement of sentencing policy during 
the revision of the criminal code. In the second decade of sentence

205. H.B. 491 (Judiciary), 16th Leg., 2d Sess. (1990). The Alaska Sentencing 
Commission had its first meeting in August of 1990. It is scheduled to make its rec­
ommendations to the Legislature over the next three years.

206. Von Hirsch, supra note 27, at 7.
207. In his 1985 article, Professor Barry Stem argues that excluding first-time B 

and C felony offenders from the presumptive sentencing scheme results in disparate 
amounts of time to serve, because offenders sentenced non-presumptively can be pa­
roled, while offenders sentenced presumptively cannot. Stem, supra note 53, at 259-
64.



298 ALASKA LAW REVIEW [Vol. 7:265

review, the appellate courts’ decision to determine the justice of non- 
presuraptive sentences by referring to the presumptive sentencing 
structure has had far-reaching effects on the entire criminal justice sys­
tem.208 The third decade of appellate review of sentencing should see 
the interaction of the decisions made over the past twenty years with 
new policies recommended by the Sentencing Commission to the Leg­
islature and the courts. The past experience suggests that the appel­
late courts will continue to use their authority to participate actively in 
the shaping of Alaska’s sentencing practices.

208. The Alaska Judicial Council’s most recent analysis of sentences imposed in 
Alaska between 1984 and 1987 indicates that the variable of judge identity no longer 
makes r. significant contribution to the mean active sentence length. C a r n s  &  
K r u s e ,  supra note 69, ch. III. The lack of importance of this variable probably re­
flects the combined contributions of presumptive sentencing and the appellate courts’ 
guidelines and benchmarks. Id.
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December 7, 1993

Ms, Janice Lienhart 
Victims for Justice 
619 E. Fifth Avenue 
Anchorage, Alaska 99501

Re: Alaska Victims' Rights Constitutional Amendment

Dear Janice:

X did not want tho year to end without formally thanking you
for your courtesy and hospitality during my recent visit in Alaska.

In the time intervening since my visit, I have continued to 
seek ou\ information that may be helpful as we approach the 
legislative session early next year. I spoke today with Senator 
William v \n Regenmorter in Michigan. He wrote and sponsored both 
the Michigan victims' rights statute and subsequently the Michigan 
victims' r'.ghts constitutional amendment. The Senator is sending 
me a booklet prepared after the passage of their law to explain 
victims' rights to citizens in Michigan. He also had some 
suggestions about how to approach certain sensitive issues.

Senator van Regenmorter indicated that states opting for what 
he calls the "philosophical approach" (broad statements preserving 
and protecting the rights of victims to due process and fair 
treatment without specifying those rights) have found that they 
left too much discretion in the courts without sufficient direction 
regarding what those rights should be. He told me that in Michigan 
a victim's right to be present in the courtroom after he or she had 
testified was not adequately assured until a constitutional 
amendment was passed. Judicial power to control the courtroom 
preempted the victim's right to be present without reliance on any 
right of the defendant. It is therefore not simply a matter of 
defendants' rights defeating victims' rights.



I specifically asked about any legislative implementation 
language in their constitutional amendment. He said that his staff 
had researched the issue and felt that it was necessary. Without 
it, the Senator opined that the legislature would not be able to 
fully implement the victims' rights to provide for such things as 
enforcement, limitations, and means of implementation.

As for opposition to the proposed constitutional amendment, a 
Michigan taxpayer organization initially opposed the proposed 
constitutional amendment because they feared that prosecutors (and 
hence the state) could be liable to victims for violation of their 
rights. The resulting monetary damages would be paid out of the 
public coffers and place an additional burden on the taxpayer, 
hence their opposition. Senator Van Regenmorter indicated that as 
a result of this concern language was added restricting suits for 
monetary damages.

Finally, the Michigan victims'' rights amendment was drafted to 
provide that an assessment against defendants could be ordered by 
the court to pay for the preservation and implementation of 
victims' rights. This provision was added to allow the state to 
shift the cost of implementation to the defendants. He cautioned 
h o w ever that the state needs to be prepared to meet this cost 
initially and not depend on revenues from defendants who frequently 
are indigent. Senator Van Regenmorter indicated that the it has 
cost the State of Michigan approximately $1 1/2 million dollars to 
implement their constitutional amendment state wide, but in his 
opinion it is well worth the cost.

The Senator would be happy to answer any questions that we may 
have, or talk to any legislator that has questions. He is deeply 
committed to victims and victims rights and may be a valuable ally. 
His opinion as a Senator (and elected official) may be more 
persuasive to other Legislators since he understands the political 
implications of support for victims' rights.

Please keep me informed of the progress of your legislation. 
I am prepared to return to Alaska as needed to ensure our goal of 
passing a victims' rights constitutional amendment. Best regards 
to you and your sister, Sharon, for a safe and happy holiday 
season1

Sincerely,

Deputy Director 
CrimeStrike
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OVERVIEW OF CRIME AND VICTIMIZATION IN AMERICA

GENERAL DATA

•  About 34.7 million Americans age 12 or older were victims of crime in 1987.
This is a 1.8% increase in overall crimes from 1986, the lowest level of crime 
since 1971. (Bureau of Justice Statistics, Criminal Victimization in 1987,
NCJ-1 13587, October 1988)

• One violent crime occurred every 21 seconds in 1987. (Federal Bureau of 
Investigation, Uniform Crime Reports, Crime in the United States. JUS-432, 
Release date July 10, 1988)

• Almost 6,000,000 of the crimes committed in 1987 were classified as violent. 
(Bureau of Justice Statistics, Criminal Victimization 1987. NCJ-113587, October 
1988)

• One in four American households were touched by a crime of violence or theft in 
1987, the same proportion as in the previous two years. (Bureau of Justice 
Statistics, Households Touched by Crime. 1987. NCJ-111240 May 1988)

• The National Crime Survey determined that an estimated 34.1 million crimes, 
including both completed and attempted offenses, were committed against 
individuals or households across the United States in 1986. (Bureau of Justice

_ Statistics, Criminal Victimization in the United States. 1986, NCJ-II1456, August
1988) ’ - - - - -  -  - -

• Almost 5% of the nation’s households had a member who was the victim of a 
violent crime in 1987. (Bureau of Justice Statistics, Households Touched by Crime. 
1987, NCJ-111240, May 1988)

• Males were more often victimized by strangers than were females: 67% of 
violent crimes committed against males and 45% of violent crimes committed 
against females were committed by strangers. (Bureau of Justice Statistics, 
Criminal Victimization in the United States. 1986„ NCJ-111456, August, 1988

• Approximately a third of violent crimes involved the presence or use of a 
weapon. (Bureau of Justice Statistics, Criminal Victimization in the United States. 
1986, NCJ-111456, August 1988)

• At current crime rates, an estimated five-sixths of U.S. citizens will be 
victims of attempted or completed violent crimes during their lifetimes. The 
risk is greater for males than females and for blacks than whites. (Bureau of 
Justice Statistics, Report to the Nation on Crime and Justice. Second Edition. 
NCJ-105506, March 1988)

307 West_7th street. Suite 1001 • Fort Worth, Texas 76102 • (817) 877-3355



DOMESTIC VIOLENCE

• Conservative estimates predict domestic violence affects more than 2.1 million 
women, four million children and one million older people each year. (Family  
Violence Project, San Francisco, California, Safe At Home: Domestic Violence is 
Everyone's Business)

The most likely classification for incidents o f  domestic violence is simple 
assault, which is a misdeameanor in most jurisdictions. (American Bar 
Association 'ournal. Violence in the Home, May 1, 1987)

In 1986, at least half of the domestic 'simple assaults' actually involved 
bodily injury as serious or more serious than 90% of all rapes, robberies and 
aggravated assaults. (Bureau o f  Justice Statistics, Preventing Domestic Violence 
Against Women, NCJ-102037, August, 1986)

Twenty to f i f ty  percent of American couples have suffered violence regularly in 
their marriage. (National Institute of Menril Health, Plain Talk About Wife 
Abuse, July 29, 1987)

In the National Crime Survey, seven out of ten incidents of domestic violence 
were committed by the woman’s spouse, ex-spouse, boyfriend or ex-boyfriend. An 
estimated 52% of all incidents of domestic violence were reported to police.
(Bureau o f  Justics Stajistics, BJS Data Report. 1987. NCJ-110643, April 1988).

DRUNK DRIVING

•  Every 22 minutes, one person dies in an alcohol-related auto crash. (National 
Highway T raffic  Safety Administration, Preliminary Estimates o f 1987 Highway Safety  
Statistics. 1988)

•  Estimates o f  the economic costs of drunk driving range from S l l  billion (NHTSA,
1985) to S24 billion (Allstate, 1982) each year. (Mothers Against Drunk 
Driving, A Summary o f  Statistics Related to the National Drunk Driving Problem,
October 1988)

•  In 1987, nearly nine 15- to 19-year-olds died each day in alcohol-related
tra ff ic  crashes. (National Highway T raffic  Safety Administration, Preliminary Estimates 
o f  1987 Highway Statistics. 1988)

•  Between 1970 and 1986 arrests for DWI increased nearly 223%, while the number 
o f  licensed drivers increased by 42%. (Bureau o f  Justice Statistics, Drunk 
Driving, NCJ-109945, February 1988)

•  Nearly half of those in jail for DWI had previously been sentenced to 
probation, jail, or prison for DWI. (Bureau o f  Justice Statistics, Drunk 
Driving, NCJ-109945, February 1988)



HATE/VIOLENCE CRIMES (confd)

■ The incidents of anti-gay violence rose 42% in 1987. A record 7,008 incidents,
ranging from verbal abuse to slayings, were reported to the National Cay and Lesbian 
Task Force. Fifteen percent of all incidents reported in 1987 and five  
percent of the physical assaults involved verbal references to AIDS. (National 
Gay and Lesbian Task Force, Anti-Cay Violence. Victimization & Defamation 
in 1987)

•  In January of 1988, five states required police to record and report incidents
of racial, religious and ethnic violence. Three states had established 
procedures to collect data, although there was no data collection legislation.
(National Institute Against Prejudice and Violence, Forum newsletter, Vol 3,
No. 1, January 1988)

HOMICIDE

•  In 1987, there was one murder every 26 seconds. (Federal Bureau of  
Investigation, Uniform Crime Reports, Crime in the United Slates, JUS-432,
Release date July 10, 1988)

•  Criminal homicide is one of the 15 most frequent causes of death, and for the 
15- to 34-year age group, it is second only to accidents as a cause of death. 
(Washington Criminal Justice Reports, Crime Victims Digest, Vol 5, No. 11, 
November 1988)

•  At the current homicide rates, about one out of every 133 Americans will become 
a murder victim. For black males, the proportion is estimated to be one in
30. (Bureau of Justice Statistics, Lifetim e Likelihood o f Victimization,
NCJ-104274, March 1987)

o In 1986, 95% of the black murder victims were slain by black offenders; 88% of  
the white murder victims were killed by white offenders; males were most often  
slain by males (83%); however, 9 out of every 10 female victims were murdered 
by males. (Federal Bureau of Investigation, Uniform Crime Reports 1986,
JUS-432, Release date July 25, 1987)

SEXUAL ASSAULT

•  Every six minutes during 1987, one American was forcibly raped. (Federal 
Bureau of Investigation, Uniform Crime Reports, Crime in the United States, 
JUS-432, Release date July 10, 1988)

a O f the almost 125,000 rapes reported to the Bureau o f Justice Statistics in
1987, 36.4% happened between 6:00 a.m. and 6:00 p.m. and 35.9% occurred between 
6:00 p.m. and midnight. (Bureau of Justice Statistics, Sourcebook o f Criminal 
Justice Statistics. 1987, NCJ-111612)

-  1 1 2  -



LEGISLATION (cont’d)

•  Forty-eight states now allow the use of victim impact statements.

•  Seventeen states mandate court appearance for vic t im*

•  Twenty-four states have plea bargain/consultation legislation.

•  Forty-four states have victim/witness information statutes.

•  Thirty-four states have notification o f  final disposition.

•  Thirty-nine states have notification of the release o f  prisoners in felony 
cases.

•  Forty-six states have victim compensation programs.

•  Every state, including the District of Columbia, have some sort of restitution 
legislation, and 23 states have mandatory restitution legislation.

Source: National Organization for Victim Assistance, January 1988.

FOR FURTHER INFORMATION CONTACT:

National Victim Center 
307 W. 7th Street, Suite 1001 
Fort Worth, TX 76102 
(817) 877-3355

U.S. Department o f  Justice 
633 Indiana Avenue, N.W.
Washington, DC 20531

Bureau of Justice Statistics: (202) 724-7782 
National Institute o f  Justice: (202) 724-2949 
O ffice  for Victims of Crime: (202) 724-6134

Federal Bureau o f  Investigation 
O ffice  of Public Affairs  
10th and Pennsylvania Avenue 
Washington, DC 20535 
(202) 324-3000


