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B Faddish firepower: A Los Angeles gang member sports an UzL Availability o f guns has been blamed 
fo r the murder plague, but what inspires the k ille r behind the gun?

music as one of the two most pow­
erful influences on young people. 
These experts echo Aristotle, who 
believed th a t  m usic h as the 
power to shape character.

Motley C rue, perh ap s the 
most popular heavy m etal rock 
band today, says th a t “those who 
have the youth have the future.’’ 
Who h as  them ? T he average 
teenager today listens to rock 
m usic from four to six hours a 
day. We should not wonder why. 
Young people are  searching for 
guidance, meaning, and identity 
and are not finding it where they 
should.

The Washington Post re ­
cently  ran  a front-page story 
about the despair and sheer bore­
dom am ong affluen t n o rth ern

V irginia teenagers. C olum nist 
Cal Thomas points out th a t rock 
s ta rs  m eet th ree  of ch ild ren’s 
basic needs: “First, [they] provide 
unlim ited time. They never tell 
teens to come back when they’re 
not busy .. . .  Second . . .  [they] 
offer complete, unqualified accep­
tance. . . . Third, [they] under­
stand.”

W hat do the rock s ta rs  tell 
A m erica's you th  d u rin g  th a t  
un lim ited  time? U.S. News ob­
served rercently th a t there is a, i 
em phasis  on “violence and  far 

I m ore explicit sexual descrip- 
: tions." Even liberal colum nist 
i Ellen Goodman writes tha t “rock 

lyrics have tu rned  from 'I can’t 
get no satisfaction’ to ‘I'm going 
to force you a t gunpoint to eat me

alive.’ " Time m agazine also 
noted th a t  “rock m usic h as  
become a dominant—and poten­
tia lly  destruc tive— p a r t  of 
teenage culture. Lyrics, album  
covers and rausic videos, partic­
ularly in the  rock genre called 
heavy m etal, rom anticize 
bondage, sexual a ssa u lts  and  
murder."

Among the h u ndreds of 
heavy m etal bands w illing to 
spend unlimited time with Amer­
ica’s  youth are Annihilator, Atroc­
ity, Blood F east, The D am ned, 
D eath, Deicide, D evastation, 
Entombed, Guillotine, The Horde 
of Torm ent, In fernal M ajesty, 
Legion of Death, M assacre, 
Megadeth, Morbid Angel, Obitu­
ary, Pestilence, Poison, Rigor
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Mortis, Slaughter, Slayer, Sodom, 
Suicidal Tendencies, Terrorizer, 
Venom, W asted Youth, and The 
Zombies. We have further legit­
imized th is  part of youth culture 
by handing out a  Grammy Award 
and an  Am erican Music Award 
each y e a r  to th e  “best” heavy 
m etal band.

R ap music, popular among 
w hite  a s  w ell a s  black youth , 
often pushes th e  same message 
of violence, deviance, and 
exploitation. 'Hie rapper Ice Cube 
recently released an  album titled 
Death Certificate. In  one song, he 
calls h is  fo rm er group N.WLA. 
(N iggers w ith  A ttitude) to kill 
th e ir  “w h ite  Jew ” m anager. In 
another song, “B lack Korea," he 
calls on blacks to loot and burn 
business establishments operated 
by Koreans. Music critic Leonard 
P itts  cites Ice Cube and N.W.A 
as exam ples of “gangsta  rap," 
which he describes as “a sound of 
unredeem ed violence and un re­
lieved ug liness.. . .  T h in k . . .  of 
a world w here the  old rules are 
punk rules, where what’s right for 
you is all th a t m atters."

T he group Public Enem y 
recently  re leased  a  video tilled 
“By th e  Tim e I Get to Arizona” 
p ro tes tin g  th e  decision by A ri­
zona voters no tto  establish a pub­
lic holiday to  honor Dr. M artin  
L uther King, Jr. I t  depicts mem­
bers of the group m urdering the 
sta te’s elected officials, including 
th e  governor. B lack colum nist 
Clarence Page called it “an odd­
ball way to celebrate the legacy of 
Dr. King, a  m an who lived and 
died by a  philosophy of non-vio-

■
American culture today 

accepts the notion that 

death is a solution to 

life. The flipside of that 

coin is that life just 

does not m ea n  much.

a

lence." T he New York Times 
recently called bigotry “the new 
sound in pop music," and M ira 
Boland of the Anti-Defam ation 
League of B’nai B’rith  says th a t 
“given the popularity of rap music 
today, it’s  hard  to think of a more 
insidious influence on the minds 
of young people.-"

Another example of a culture 
th a t produces violent youth is the 
breakdow n of th e  family. M ar­
riage today is seen as a tempo­
rary  arrangem ent between two 
individuals ra ther than  the life­
long foundation of a family. The 
worst thing for children is their 
parents’ divorce. Louis Sullivan, 
secretary  of h ea lth  and  hum an 
services, points out th a t 70 per­
cent of juveniles in long-term cor­
rectional facilities grew up with­
out fathers.

My experience on the staff of 
a long-term youth rehabilitation 
facib’ty  is similar. More than  90 
percent of the kids come from bro­
ken homes. One analyst, writing 
in Policy Review, concluded that 
the absence of fathers “is a t the 
root of the epidemics of crime and

drugs.”
Of course, a w arm  body 

around the house does not a good 
role model make. B ut no father 
at all brings the chances down to 
zero. P eter Weyrich’s study The 
Human Costs of Divorce: Who Is 
Paying? describes how the capac­
ity for parenting diminishes after 
divorce He notes how the Cali­
fornia Children of Divorce Project 
found th a t years after a divorce 
“anger, apathy, and unhappiness 
were common, as well as delin­
quency, including d ru g  abuse, 
shoplifting, breaking and enter­
ing, drinking, and sexual promis­
cuity. Through it all, i t  was clear 
tha t strong emotional needs were 
still unm et.”

THE SOLUTION

U nless the cure m eets th e  
cause, the problem will persist In 
general, the solution is to m ake 
children a priority. This has two 
com ponents, one p a re n ta l and  
one societal. The bottom line is 
th a t paren ts need to pay a tten ­
tion to their children. This means 
spending time with them. Pencil­
ing in  som e “quality time" ju s t  
won’t do. The parent who treats 
the  local shopping m all as a 
babysitter is the same parent who 
says “I never knew” when drugs 
are  found in the school locker. 
P aren ts should know who their 
children’s friends are; most have 
no clue.

C hild ren  w ant and  need 
attention, to know th a t they m at­
te r  to someone, to tru s t  th a t  
someone cares about w hat hap-
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pens to them. In his book Honor 
Thy Children, Orley Herron lists 
among his “21 commandments of 
good old-fashioned p a ren tin g ’’ 
such things as taking tim e to be 
w ith your children, identifying 
with them, participating in pro­
jects v/ith them, planning family 
activities, and enjoying them. Ail 
these  th ings require  a tten tio n  
and keeping children a t the top of 
the priority list. Spouses do not

au tom atica lly  m ake good p a r­
ents; m arriage should be as much 
for family and children as for each 
other.

P ay ing  a tten tio n  includes 
monitoring what is being pumped 
into ch ild ren ’s b ra ins through 
music and television. If someone 
were to come into your home and 
encourage your children to m ur­
der, rape, and rebel, you would 
show them  not only the door, but

■ Inducements to death: Heavy 
metal and rap music, which 
often use words and imagery 
fu ll o f violence, sexual 
deviance, and suicide, help 
mold a cu lture that devalues 
life.

a th ing  or two besides. Any 
teacher who did the same would 
be fired. Well, don't forget th a t  
someone who is willing to spend 
unlimited time with your children 
may be doing ju s t th a t through 
those Walkmans attached to their 
heads. Do you know who has your 
children’s ear?

Paying a tten tio n  also 
includes discipline. Adults often 
talk  a t and about teenagers, bu t 
they do not ta lk  to them or w ith 
them. And they do not listen to 
them . ’ftrang people w ant direc­
tion, they w ant limits, they w ant 
m eaning, and  they  w an t gu id­
ance. They will ieam  w hat they 
are  tau g h t an d  th ey  will m eet 
expectations.

W hen th e  teach ing  comes 
from d elin q u en t peers or rock 
musicians, when expectations are ■ 
only negative, it is little wonder 
why we see the results we do. At 
the facility where I volunteer, one 
boy wrote me a note th a t  said: 
“You are th e  fa th e r I alw ays 
wanted, who would take the time 
and show me w hat’s right" That’s 
what he had always looked for in 
a fa th e r bu t had  never found; 
time and discipline.

Feder w rites about exactly 
the same thing (we did not com­
pare notes): "O ur fa ther knew  
what yuppies never learned, or
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quicldy forgot. T here is no sub- j 
stitute for paternal affection and | 
discipline." Could we be onto | 
something here?

W illiam R aspberry  w rites 
th a t  the s itu a tio n  will not 
im prove "un til we learn  once 
again  to honor, p reserve and 
strengthen the one arrangem ent 
th a t seem s to offer the  best 
chance for p roducing  healthy, 
happy and competent children— 
the child-centered m arriage.”

There is also a societal com­
ponent to m aking children a pri­
ority. F irst, we m ust encourage 
the formation and permanency of 
marriage. As long as it is deemed 
an a.rangem ent only for two indi- 
viduils rather th an  an  institution 
for the family, children will con­
tinue to suffer. No-fault divorce 
assum es no-com m itm ent m ar­
riage: no com m itm en t to  the 
spouse and none to children.

Second, we ease the financial 
bu rdens of ra is in g  children . 
Fathers today are actually earn­
ing less th an  th e ir own fathers 
did. Most families w ith children 
now pay  even m ore in  payroll 
taxes th a n  in  federa l incom e 
taxes. W hile th e  percen tage of 
income paid in taxes by singles 
and  m arried  ch ild less couples 
rem ained  th e  sam e from  the 
1960s to the 1980s, it more than  
doubled for fam ilies w ith  chil­
dren.

This is why President Bush’s 
proposal in his S ta te  of the Union 
address on J a n u a ry  18 to raise 
th e  exem ption for dependen t 
children by ju s t $500 m eans vir­
tually nothing. An ex tra  20 cents

It remains true that the 

large majority of black 

youth are not out killing 

for Reeboks, but are 

going to school and 

church, working, and 

just trying to grow up.

R

per day for families already so far 
behind ju s t won't m ake a  differ­
ence.

Third, we m ust bring parents 
d irec tly  in  touch w ith , so th a t  
th ey  can evaluate, some of th e  
m ost destructive cu ltu ra l influ­
ences on their children. Several 
states have considered legislation 
to prohibit the sale of recordings 
advocating violence, d rug abuse, 
an d  the  like to m inors. Once 
Johnny  has to ask  Most . j  buy 
the next release by D ark Throne, 
Morgoth, or Ultimate Revenge for 
him. Mom might ju st get the edu­
cation she needs.

Finally, we m ust encourage 
an d  advance p rivate  efforts to 
help youth th a t work. For exam­
ple, the Endowment for Commu­
n ity  Le .dership, founded by 
Spencer Brand, provides fun'’ ’ to 
support people helping people in 
community-based projects across 
th e  country. The endow m ent 
helps fund Colorado Uplift, for 
exam ple. O f 1,300 de linquen t 
youth in th a t program, more than

800 now enjoy full-time employ­
m ent. Focused on developing 
leadership skills among minori­
ties in m ajor cities, the endow­
m ent believes th a t  rebuild ing  
families and teaching responsi­
bility to youth are critical priori­
ties.

My message usually is th a t 
rock stars should not be used as 
examples for anything. If parents 
give their children the unlim ited 
time, unconditional acceptance, 
and  u n d ers tan d in g  th a t rock 
stars are  willing to provide, the 
homicide statistic^ would be fa r 
differentia

Thomas L. dipping is director of the 
Center for bau> and Democracy at 
the Free Congress Foundation, a 
nonprofit public policy research 
institute. re also serves as a con­sultant in the U.S. Department of 
tluaticw's Office of Juvamile Justice 
and Delinquency Prevention.

APRIL 1992 109





1 11-19-93 Decision on Cross Motions for Summary Judgment
signed by Judge Reese

2 12-14-93 Supplemental Findings on Injunction Issue signed by
Judge Reese

3 12-14-93 Final Order and Judgment signed by Judge Reese

4 02-10-94 Memo to Stastny from Kreinheder re: Projected
Constitutional Budget Reserve Fund Allowable Majority Vote 
Appropriations

5 02-11-94 Final version of bill making appropriations to and
from the constitutional budget reserve fund and transmittal
letter



NO'. l c '93 i?:uG  ~uf< MEwb rGGM 307 353215T P. 1 /=

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

!i THIRD JUDICIAL DISTRICT AT ANCHORAGE

1 | 

2

3

4

7

8

9

10 

11 

12 

13 

’ 4

15

16

17

18

19

20 

21 

22
23

24

25

RICK HALFORD ,r President of 
tha Alaska State senate,
DRUE PEARCE/ STEVE FRANK,
BERT SHARP, MIKE MILLER,
RANDY PHILLIPS, TIM KELLY, 
LOREN LEMAN, GEORGE JACKO, 
STEVE RIIGER, and ROBIN 
TAYLOR, comprising the 
Senate Majority of the 
Eighteenth Alaska Legislative 
session,

Plaintiffs,

WALTER J. HICKEL, GOVERNOR OF 
THE STATE OF ALASKA, and 
DARREL J. REXWINKEL, 
COMMISSIONER OF THE ALASKA 
DEPARTMENT OF REVENUE,

i
Defendants.

STEVE COWPER,

Plaintiff,

v.

WALTER J. HICKEL, Governor 
of the State of ALASKA, 
DARREL J. REXWINKEL, 
Commissioner of the 
Dopartaent of Revenue for 
the State of Alaska, 
and the STATE OF ALASKA,

Defendants.

Case No. 3AN-93-6* /CIV 
(Consolidated)

Case No. 3AN-93-684SCIV

Alaska Court System



DECISION ON CROSS MOTIONS FOR 

SUMMARY JUDGMENT

This court has been called upon to decide if the 

informal conference appeal procedure set out in A.S. 

43.05.240 (a) is an "administrative proceeding" as used 

in Article IX, Section 17 of the Alaska Constitution, the 

Constitutional Budget Reset . < i Fund.

These informal appeals are administrative 

proceedings, and therefore money received from 

settlements, final decisions or otherwise at this 

appellate level are subject to segregation into the 

Constitutional Budget Reserve Fund.

BACKGROUND

On January 2, 1991, Article IX, Section 17 of the 

Alaska State Constitution took effect. This 

constitutional amendment was approved by the voters after 

being presented to them by the legislature in a ballot 

proposition during the prior fall election.
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This new constitutional language requires that 

money received by the state after July 1, 1990, from the 

resolution of mineral Vax disputes, is to be placed in 

a Budget Reserve Fund, separate from the general fund of 

the state, and quite limited in its availability for 

appropriation by the legislature.

The state had been receiving and continues to 

unpredictably receive large sums of money, amounting to 

hundreds of millions of dollars, from oil and gas tax 

appeals. The legislature intended to restrict the 

spending of these "windfalls" of what were essentially 

back taxes by placing these funds in the constitutionally 

mandated Budget Reserve Fund. (The language adopted by 

the voters does not mention windfalls, although the voter 

pamphlet pro and con statements both mention the word).

One of the sources of mineral tax appeal income is 

the informal conference procedure established by 

A.S.43.05.240 (a) and 15 AAC 05.010 and .020. This is the 

optional first stage of the taxpayer remedies which 

become available when the Department of kavenue serves 

a notice of tax deficiency following an audit of a tax 

return. Money received from settlements of or following 

final decision in these informal appeals was apparently 

placed in the Budget Reserve Fund in early 1991,

3
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(although present and former revenue officials give 

differing answers about the issue. Se9 affidavits of 

Floerchinger, Fischer and Dick, as well as deposition 

excerpt of defendant Rexwinkel, page 74). At that time 

the Department of Revenue removed the informal conference 

money from the Budget Reserve Fund account and placed it 

in the general fund, making it available for the 

legislature to appropriate in the same manner as 

unrestricted state revenues. Subsequently received 

informal conference money has also been placed in the 

general fund.

By the summer of 1993 nearly $800,000,000.00 of this 

money had been placed in the general fund. During the 

1993 legislative session appropriations from the general 

fund spent essentially all of this informal appeal money.

These consolidated lawsuits were subsequently filed 

challenging the legality of the state placing this money 

in the general fund rather than the Constitutional Budget 

Reserve Fund. Plaintiffs are the "Senate Majority" a

group of state senators, as well as former Governor Steve»
Cowper, who was governor at the time of creation of the 

Budget Reserve Fund amendment. Defendants are the present 

Governor, Walter J. Hickel, his Commissioner of Revenue, 

Darrel J. Rexwinkel, and the State of Alaska. Governor

4
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Hickel, through the Commissioner, is responsible for 

placing state money in the proper accounts.

All parties have moved for summary judgment on the 

question of whether the "informal conference" appeal 

process is an "administrative proceeding" as contemplated 

by the Constitutional .Budget Reserve Fund amendment.

ANALYSIS

The Budget Reserve Fund was established by Article 

IX, Section 17(a) of the Alaska Constitution, which 

states:

(a) There is established as a separate fund in the 
State treasury the budget reserve fund. Except for 
money deposited .into the permanent fund ..., all 
money received by the State after July 1, 1990, as 
a result of the termination, through settlement or 
otherwise, of an administrative proceeding or of 
litigation in a State or federal court involving... 
taxes imposed on mineral income, production, or 
property, shall be deposited in the budget reserve 
fund....

The meaning of the "administrative proceeding" 

language in the above provision is the -focus of this 

case.

ADMINISTRATIVE PROCEEDINGS

The meaning of this term can be a technical legal

5
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m e a n i n g  d e v e l o p e d  o v e r  t i m e  b y  t h e  c o u r t s ,  t h e  

l e g i s l a t u r e  o r  o t h e r w i s e ,  o r  i t  c o u l d  b e  t h e  c o m m o n ,  

e v e r y d a y  m e a n i n g  l i k e l y  t o  b e  p l a c e d  o n  t h e  t e r m  b y  t h e  

v o t e r s  r a t i f y i n g  t h e  c o n s t i t u t i o n a l  a m e n d m e n t .

T e c h n i c a l  m e a n i n g s : T h e r e  a r e  t h r e e  g e n e r a l  t y p e s

o f  a d m i n i s t r a t i v e  p r o c e e d i n g :  a d m i n i s t r a t i v e  r u l e m a k i n g ,  

a d m i n i s t r a t i v e  i n v e s t i g a t i o n ,  a n d  a d m i n i s t r a t i v e  

a d j u d i c a t i o n .

H e r e  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g  is o n e  i n  w h i c h  

a f i n a l  d e c i s i o n  is p o s s i b l e ,  ( " . . . t e r m i n a t i o n ,  t h r o u g h  

s e t t l e m e n t  o r  o t h e r w i s e . . . " )  a n d  o n e  i n  w h i c h  a d i s p u t e  

is p r e s e n t ,  ( d i s p u t e s  a r e  " s e t t l e d , "  a n d  t h e  r e f e r e n c e  

t o  l i t i g a t i o n  a l s o  i m p l i e s  d i s p u t e  r e s o l u t i o n ) . 

T h e r e f o r e  r u l e m a k i n g  a d m i n i s t r a t i v e  p r o c e e d i n g s  a r e  

e x c l u d e d  s i m p l y  b y  t h e  c o n t e x t .

I n v e s t i g a t i v e  a d m i n i s t r a t i v e  p r o c e e d i n g s  a r e  

p r o b a b l y  a l s o  e x c l u d e d ,  s e e  M a l l a s  v  U n i t e d  S t a t e s . 993 

F . 2 d  1111, 1 1 1 2  ( 4 t h  Cir. 1 9 9 3 ) ,  a l t h o u g h  t h e  l i n e  is n o t  

a s  c l e a r ,  s i n c e  a n  i n v e s t i g a t i o n  o f  a n  i s s u e  e v e n t u a l l y  

t e r m i n a t e s  i n  a r e s u l t  w h i c h  c o u l d  h a v e  m a n d a t o r y  

c o n s e q u e n c e s ,  a n d  " s e t t l e m e n t "  o f  t h e  i s s u e  u n d e r  

i n v e s t i g a t i o n  is a c o n c e i v a b l e  i n t e r i m  r e s o l u t i o n ,  

a l t h o u g h  t h i s  is a b i t  o f  a s t r e t c h .
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T h e  a u d i t  p e r f o r m e d  b y  t h e  D e p a r t m e n t  o f  R e v e n u e  o f  

a t a x p a y e r ' s  r e t u r n  i s  a n  i n v e s t i g a t o r y  a d m i n i s t r a t i v e  

p r o c e e d i n g .  N o n e  o f  t h e  p a r t i e s  t o  t h i s  c a s e  h a v e  

s u g g e s t e d  t h a t  t h e s e  a u d i t s  a n d  t h e  r e s u l t i n g  d e f i c i e n c y  

a s s e s s m e n t s  a r e  c o v e r e d  b y  t h e  B u d g e t  R e s e r v e  F u n d  

r e q u i r e m e n t s ,  a n d  t h e  l e g i s l a t i v e  h i s t o r y  d o e s  n o t  

s u g g e s t  i t . 1

T h e  m o s t  c l e a r  a d m i n i s t r a t i v e  p r o c e e d i n g  c o v e r e d  b y  

t h e  c o n t e x t  o f  t h e  B u d g e t  R e s e r v e  F u n d  l a n g u a g e  is a n  

a d j u d i c a t o r y  a d m i n i s t r a t i v e  p r o c e e d i n g :  a p r o c e e d i n g  in 

w h i c h  a d i s p u t e  b e t w e e n  a t a x p a y e r  a n d  t h e  d e p a r t m e n t  is 

r e s o l v e d ,  r e s u l t i n g  i n  a f i n a l ,  c o l l e c t a b l e  t a x  

o b l i g a t i o n .

T h e  c e n t r a l  q u e s t i o n  t h e n  is w h e t h e r  t h e  i n f o r m a l  

c o n f e r e n c e  r e m e d y  p r o v i d e d  b y  A . S . 4 3 . 0 5 . 2 4 0  (a), a n d

e x p a n d e d  u p o n  i n  15 A A C  0 5 . 0 1 0  a n d  . 0 2 0  is a n  

a d j u d i c a t o r y  a d m i n i s t r a t i v e  p r o c e d u r e .  T h e  s t a t u t e  s a y s :

1 ( T h i s  is n o t  t o  s a y  s o m e o n e  m i g h t  n o t  t r y  t o

i m p o s e  t h i s  e x t e n s i o n  s o m e d a y .  A l a s k a n s  a r e  c o n t e n t i o u s
a n d  t e n d  n o t  t o  t r u s t  a u t h o r i t i e s  t o  s p e n d  t h e i r  m o n e y .  
T h a t ' s  w h y  w e  h a v e  t h e  P e r m a n e n t  F u n d ,  t h e  B u d g e t  R e s e r v e
F u n d ,  v a r i o u s  t a x  " c a p s " ,  et c .  T h e  s e n a t e  m a j o r i t y  d i d n ' t
e v e n  t r u s t  i t s e l f  w i t h  t h e  $ 8 0 0  m i l l i o n .  T h a t ' s  w h y  t h e y
p r o t e s t e d  i t s  p l a c e m e n t  i n  t h e  g e n e r a l  f u n d :  f o r  f e a r  
t h e y  m i g h t  s p e n d  i t . ...)
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Sec. 4 3 . 0 5 . 2 4 0 .  T a x p a y e r  r e m e d i e s .  (a) A  p e r s o n  
a g g r i e v e d  b y  t h e  a c t i o n  o f  t h e  d e p a r t m e n t  i n  f i x i n g  
t h e  a m o u n t  o f  a t a x  o r  i n  i m p o s i n g  a p e n a l t y  m a y  
a p p l y  t o  t h e  d e p a r t m e n t  w i t h i n  50 d a y s  f r o m  t h e  
d a t e  of m a i l i n g  t h e  n o t i c e  r e q u i r e d  t o  b e  g i v e n  t o  
t h e  p e r s o n  b y  t h e  d e p a r t m e n t ,  g i v i n g  n o t i c e  o f  t h e  
g r i e v a n c e ,  a n d  r e q u e s t i n g  a n  i n f o r m a l  c o n f e r e n c e .  
A t  t h e  c o n f e r e n c e  t h e  p e r s o n  a g g r i e v e d  m a y  p r e s e n t  
a r g u m e n t s  a n d  e v i d e n c e  r e l e v a n t  t o  t h e  a m o u n t  o f  
t a x  o r  p e n a l t y  d u e  t h e  s t a t e .  I f  t h e  d e p a r t m e n t  
d e t e r m i n e s  t h a t  a c o r r e c t i o n  is w a r r a n t e d ,  t h e  
d e p a r t m e n t  s h a l l  m a k e  t h e  c o r r e c t i o n .

T h e  n a t u r e  o f  t h e  i n f o r m a l  c o n f e r e n c e  i t s e l f  is 

e s t a b l i s h e d  i n  t h e  a d m i n i s t r a t i v e  c o d e  w h i c h  s t a t e s :

15 A A C  0 5 . 0 2 0 .  I N F O R M A L  C O N F E R E N C E S ,  (a) U p o n  
r e c e i p t  o f  a w r i t t e n  r e q u e s t  f o r  a p p e a l  u n d e r  15 
A A C  0 5 . 0 1 0  r e q u e s t i n g  a n  i n f o r m a l  c o n f e r e n c e ,  a n  
a p p e a l s  o f f i c e r  w i l l  p r o m p t l y  s c h e d u l e  t h e  i n f o r m a l  
c o n f e r e n c e .  T h e  i n f o r m a l  c o n f e r e n c e  w i l l  b e  
c o n d u c t e d  i n  p e r s o n ,  t h r o u g h  c o r r e s p o n d e n c e ,  o r  b y  
t e l e p h o n e ,  a u d i o ,  o r  v i d e o  t e l e c o n f e r e n c e ,  o r  o t h e r  
e l e c t r o n i c  m e a n s .  T h e  a p p e a l s  o f f i c e r  s h a l l  m a k e  
a v a i l a b l e  t o  t h e  p e r s o n  w h o  f i l e d  t h e  r e q u e s t  f o r  
a p p e a l  t h e  r e l e v a n t  p o r t i o n  o f  t h a t  p e r s o n ' s  f i l e ,  
a n d  s h a l l  e x p l a i n  a t  t h e  i n f o r m a l  c o n f e r e n c e  t h e  
a c t i o n  t a k e n  b y  t h e  d e p a r t m e n t .  A  p e r s o n  w h o  w a n t s  
t o  p r e s e n t  f a c t s  a n d  i n f o r m a t i o n  i n  s u p p o r t  o f  i t s  
p o s i t i o n  m u s t  b r i n g  a l l  p e r t i n e n t  b o o k s ,  r e c o r d s ,  
s c h e d u l e s ,  a n d  o t h e r  d o c u m e n t s  t o  t h e  c o n f e r e n c e .  
T h e  a p p e a l s  o f f i c e r  m a y  c o p y  a n y  o f  t h e  b o o k s ,  
r e c o r d s ,  s c h e d u l e s ,  a n d  o t h e r  d o c u m a n t s  b r o u g h t  t o  
t h e  c o n f e r e n c e  o r  o t h e r w i s e  m a d e  a v a i l a b l e  t o  t h e  
a p p e a l s  o f f i c e r .  T h e  p e r s o n  w h o  f i l e d  t h e  r e q u e s t  
s h a l l  s u p p l y  a d d i t i o n a l  i n f o r m a t i o n  t h a t  t h e  
a p p e a l s  o f f i c e r  c o n s i d e r s  n e c e s s a r y .

(b) A f t e r  c o n s i d e r i n g  t h e  f a c t s ,  i n f o r m a t i o n ,  a n d  
a r g u m e n t s  p r e s e n t e d  a t  t h e  i n f o r m a l  c o n f e r e n c e ,  t h e  
a p p e a l s  o f f i c e r  s h a l l  p r o m p t l y  r e n d e r  a w r i t t e n  
d e c i s i o n .  T h e  d e c i s i o n  m u s t  i d e n t i f y  t h e  i s s u e s  i n  
c o n t r o v e r s y  f o r  p u r p o s e s  o f  f u r t h e r  a p p e a l .  If t h e  
a p p e a l s  o f f i c e r  b e l i e v e s  t h a t  m o d i f i c a t i o n  o f  t h e  
d e p a r t m e n t ' s  a c t i o n  i s  a p p r o p r i a t e ,  m o d i f i c a t i o n  
m u s t  b e  m a d e  a n d  r e f l e c t e d  i n  t h e  w r i t t e n  d e c i s i o n .
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(c) The decision of the appeals officer is final 
for purposes of appeal to a formal hearing under 15 
AAC 05.030 but is not a final administrative 
determination for purposes of appeal to the 
superior court.

So, the informal conference is a proceeding in which 

an aggrieved taxpayer appeals a mineral tax or penalty 

deficiency assessment and presents evidence. The appeals 

officer who-hears tho appeal considers all the-evidence 

and the arguments of the taxpayer. If the officer decides 

it is appropriate to change the assessment in light of 

the evidence and argument presented, he or she does so, 

and this new deficiency amount is included in a written 

decision which is final and subject to collection by the 

state unless a further appeal is instituted. Is this an 

adjudicative administrative proceeding?

The state argues that this process is too lacking 

in formal adversary procedures to constitute an 

adjudication, and therefore is nothing more than an 

extension of the audit process, a reconsideration, of the 

deficiency assessment.

The opinion of the Attorney General of April :24, 

1992, part D., pages 7 through 2 2 ,  is the initial 

internal authority for removing the informal conference 

money from the Constitutional Budget Reserve account and 

placing it in the general fund. Several sides of the

9
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i s s u e  a r e  d i s c u s s e d ,  b u t  t h e  d e c i d i n g  a s p e c t  in the 

o p i n i o n  is t h e  a t t o r n e y  g e n e r a l ' s  c o n c l u s i o n  t h a t  a 

" c o n f e r e n c e "  is n o t  t h e  s a m e  as  a n  a d j u d i c a t o r y  h earing. 

B u t  t h e  c h a r a c t e r i z a t i o n  o f  t h e  c o n f e r e n c e  a s  d i f f e r e n t  

f r o m  a n  a d j u d i c a t o r y  h e a r i n g  is n o t  s o u n d .  A t  p a g e  12, 

t h e  o p i n i o n  s a y s  t h e  i n f o r m a l  a p p e a l s  o f f i c e r  is n o t  a 

j u d i c i a l  o r  q u a s i - j u d i c i a l  o f f i c e r ,  y e t  t h e  a p p e a l s  

o f f i c e r  h e a r s  e v i d e n c e ,  m a y  a s k  f o r  f u r t h e r  evidence, 

w e i g h s  it a n d  t h e n  m a k e s  a f o r m a l ,  w r i t t e n  d e c i s i o n .  It 

is d i f f i c u l t  n o t  to  v i e w  s u c h  a n  o f f i c i a l  as h a v i n g  

" j u d i c i a l "  o r  d e c i d i n g  p o w e r .  C o m m o n  s e n s e  a l l o w s  no 

o t h e r  c o n c l u s i o n .

F o l l o w i n g  t h i s  l o g i c a l  lapse, t h e  o p i n i o n  g o e s  on, 

s t i l l  a t  p a g e  1 2 , t o  c h a r a c t e r i z e  t h e  w r i t t e n  d e c i s i o n  

of t h e  a p p e a l s  o f f i c e r  as  s i m p l y  s e t t i n g  o u t  t h e  

d i s a g r e e m e n t s  of t h e  p a r t i e s .  A l t h o u g h  h e  is r e q u i r e d  t o  

s t a t e  t h o s e  d i s a g r e e m e n t s ,  t h e  a p p e a l s  o f f i c e r  is w r i t i n g  

a d e c i s i o n  a b o u t  t h e  d i s p u t e ,  t h e  d i s p u t e  r a i s e d  in t h e  

a p p e a l .  T h e  o f f i c e r  m u s t  t a k e  i n t o  a c c o u n t  t h e  t a x p a y e r ' s  

e v i d e n c e  a n d  a r g u m e n t .  A n d  t h e  w r i t t e n  d e c i s i o n  is final. 

I t  is a s  f i n a l  as  a n  u n a p p e a l e d  d e f i c i e n c y  a s s e s s m e n t  or 

f o r m a l  h e a r i n g  d e c i s i o n  o r  a c o u r t  d e c i s i o n  w h i c h  is n o t  

a p p e a l e d  f u r t h e r .  F i n a l i t y  o c c u r s  w h e n  t h e  t a x  is d u e  a n d  

c o l l e c t a b l e ,  a n d  s h o u l d  n o t  b e  c o n f u s e d  w i t h  t h e  

l e g a l i s t i c  c o n c e p t  of  e x h a u s t i o n  o f  r e m e d i e s .  T e r m i n a t i o n

1 0
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of t h e  p r o c e e d i n g  is w h a t  t h e  c o n s t i t u t i o n  r e f e r s  to, 

w h i c h  p r e c l u d e s  t h e  i d e a  o f  a p p e a l .

T h e  o p i n i o n  g o e s  o n  t o  s t a t e

...It [the i n f o r m a l  c o n f e r e n c e ]  is n o t  a p r o c e s s
w h i c h  r e s u l t s  in t h e  p r o t e c t i o n  of a l e g a l  right,
o r  r e d r e s s e s  o r  p r e v e n t s  a w r o n g ,  a s  d o e s  a j u d g m e n t
o r  o t h e r  o r d e r  e n f o r c e a b l e  b y  j u d i c i a l  p r o c e s s . . . .

T h i s  s t a t e m e n t  is w r o n g  o n  a l l  p o i n t s .

T h e  i n f o r m a l  c o n f e r e n c e  c o u l d  a s  e a s i l y  h a v e  b e e n  

c a l l e d  an i n f o r m a l  a d j u d i c a t i o n .  It is i n f o r m a l  c o m p a r e d  

t o  t h e  f o r m a l  a p p e a l  h e a r i n g  of A.S. 4 2 . 0 5 . 2 4 0  ( b ) , a n d  

is less a d v e r s a r y ,  b u t  it is o b v i o u s l y  an  a d j u d i c a t i o n  

o f  a d i s p u t e .  T h e  i n f o r m a l i t y  m a k e s  i t  m o r e  c o n v e n i e n t ,  

b u t  n o t  le s s  s u b s t a n t i v e  n o r  final.

A D V E R S A R Y  J U S T I C E  M O D E L

T h e  s t a t e  p o i n t s  o u t  t h a t  t h e  i n f o r m a l  c o n f e r e n c e  

l a c k s  s o m e  of  t h e  t r a d i t i o n a l  a d v e r s a r y  j u s t i c e  h a l l m a r k s  

o f  c o m m o n  l a w  j u r i s p r u d e n c e :  c r o s s  e x a m i n a t i o n  of

w i t n e s s e s ,  n e u t r a l  h e a r i n g  o f f i c e r ,  r e c o r d  m a i n t a i n e d  f o r  

a p p e a l .

T h e  s t a t e  m i s s e s  t h e  poi n t .  T h e  p r o c e d u r a l  

s a f e g u a r d s  d o  n o t  d e f i n e  t h e  p r o c e e d i n g .  I n s t e a d ,  w h a t  

p r o c e d u r a l  f o r m a l i t i e s  a r e  n e c e s s a r y  d e p e n d s  o n  t h e  

c o n t e x t  of t h e  p r o c e e d i n g .  A n  a n a l y s i s  of t h e  t y p e s  of

1 1

Alaska Court System



1

2

3

4

5

6

7

8  

9

1 0

11

12

13

14

15

16

17

18

19

2 0  

21  

2 2

23

24

25

p r o c e d u r a l  s a f e g u a r d s  t h e  s t a t e  is c o n c e r n e d  a b o u t  

i l l u s t r a t e s  t h a t  t h e  c o n t e x t  of t h e  p r o c e e d i n g s  is t h e  

r e l e v a n t  inquiry.

A s  to  c r o s s  e x a m i n a t i o n ,  a p r o c e e d i n g  t o  a d j u d i c a t e  

a q u e s t i o n  i n v o l v i n g  c r e d i b i l i t y  o r  v e r a c i t y  m i g h t  

r e q u i r e  o r a l  t e s t i m o n y  a n d  c r o s s  e x a m i n a t i o n ,  G o l d b e r g  

v. K e l l y . 397 U.S. 254 (1970), ( w e l f a r e  t e r m i n a t i o n ) ,

w h i l e  a d i s p u t e  i n v o l v i n g  o b j e c t i v e l y  o b t a i n a b l e  f a c t s  

m a y  o n l y  r e q u i r e  a p r o c e e d i n g  i n v o l v i n g  t h e  i n f o r m a l  

e x c h a n g e  of i n f o r m a t i o n ,  M a t t h e w s  v. E l d r i d q e  424 U.S. 

319 (1976), ( s t a t i s t i c a l  e v i d e n c e  a n d  m e d i c a l  r e p o r t s  in 

a d i s a b i l i t y  t e r m i n a t i o n ) .

C r o s s  e x a m i n a t i o n ,  if n e c e s s a r y ,  is c e r t a i n l y  n o t  

p r e c l u d e d  b y  t h e  i n f o r m a l  c o n f e r e n c e  p r o c e s s .  T h e  

t a x p a y e r  p r e s e n t s  " e v i d e n c e "  t o  t h e  a p p e a l s  o f f i c e r .  

E v i d e n c e  i n c l u d e s  t e s t i m o n y  of  w i t n e s s e s ,  w h i c h  c e r t a i n l y  

i n c l u d e s  c r o s s  e x a m i n a t i o n .  I n  t h e  c o n t e x t  o f  a t a x  

a p p e a l ,  it w o u l d  r a r e l y  c o m e  up, h o w e v e r ,  a s  c r e d i b i l i t y  

a n d  v e r a c i t y  a r e  u s u a l l y  n o t  t h e  i s s u e s  in  d i s p u t e .

T h e  a p p e a l s  o f f i c e r  a p p o i n t e d  t o  h e a r  t h e  i n f o r m a l  

a p p e a l  is as  n e u t r a l  a 3  m o s t  a g e n c y  i n t e r n a l  h e a r i n g  

o f f i c e r s .  T h e  u s e  of a g e n c y  e m p l o y e e s  a s  h e a r i n g  o f f i c e r s  

f o r  a d m i n i s t r a t i v e  a d j u d i c a t o r y  h e a r i n g s  is b a s i c  t o  t h e

1 2
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f i e l d  of a d m i n i s t r a t i v e  law. A l t h o u g h  t o  a j u d g e  or

a t t o r n e y  o n l y  f a m i l i a r  w i t h  j u d i c i a l  l i t i g a t i o n

p r i n c i p l e s  it m i g h t  s e e m  a v i o l a t i o n  o f  d u e  p r o c e s s ,  it

is a c t u a l l y  common. T h e  a p p e a l s  o f f i c e r  is n o t  t h e

a u d i t o r  w h o  i s s u e s  t h e  d e f i c i e n c y  a s s e s s m e n t ,  a n d  e v e n

if h e  were, t h e  r e s p o n s i b i l i t y  is t o  b e  f a i r  in a

d e c i s i o n m a k i n g  m o d e l  w h i c h  is m u c h  l e s s  a d v e r s a r y  t h a n

t h a t  u r g e d  b y  t h e  state. M a n y  a d m i n i s t r a t i v e  p r o c e d u r e s

u s e d  in d e c i s i o n m a k i n g  i n c l u d e  e l e m e n t s  of t h e

i n q u i s i t o r i a l  o r  c i v i l  l a w  s y s t e m  o f  j u s t i c e ,  in w h i c h

t h e  d e c i s i o n m a k e r  is n o t  p a s s i v e ,  b u t  r a t h e r  a c t ive,

l e a d i n g  t h e  q u e s t i o n i n g ,  d i r e c t i n g  t h e  g a t h e r i n g  of

facts, c o n t r o l l i n g  n o t  o n l y  t h e  p r o c e e d i n g  i t s e l f  b u t  t h e

f o r m u l a t i o n  o f  i s s u e s  as w ell. A d m i n i s t r a t i v e  h e a r i n g

o f f i c e r s  h a v e  b r o a d e r  d u t i e s  t h a n  j u d i c i a l  o f f i c e r s .  T h e

f o l l o w i n g  p a s s a g e  d e s c r i b e s  t h i s  w e l l .  It is f r o m

A d m i n i s t r a t i v e  h a w  in a N u t s h e l l . G e l l h e r n  a n d  Levin, 3 r d

Ed., W e s t  P u b l i s h i n g  Co., 1390, p a g e  275-6.

M o s t  a g e n c i e s  h a v e  b e e n  g i v e n  a s t a t u t o r y  m i s s i o n  
t o  a c c o m p l i s h ,  a n d  t h e y  h a v e  t h e  d u t y  t o  d e v e l o p  t h e  
f a c t s  n e e d e d  t o  c a r r y  o u t  t h a t  m a n d a t e .  Thus, t h e  
h e a r i n g s  n e e d  n o t  b e  s t r u c t u r e d  a s  p u r e  a d v e r s a r y  
c o n t e s t s  in w h i c h  t h e  p r e s i d i n g  o f f i c e r  s e r v e s  as 
a p a s s i v e  r e f e r e e .  I n  s o m e  programs,- p a r t i c u l a r l y  
t h o s e  i n v o l v i n g  w e l f a r e  o r  d i s a b i l i t y  b e n e f i t  
c l a i m s ,  t h e  h e a r i n g  m a y  b e  l a r g e l y  " i n q u i s i t o r i a l " , 
w i t h  t h e  A d m i n i s t r a t i v e  L a w  J u d g e  t a k i n g  a n  a c t i v e  
p a r t  in q u e s t i o n i n g  w i t n e s s e s  a n d  e l i c i t i n g  r e l e v a n t  
facts.

S t r i c t  s e p a r a t i o n  of  p r o s e c u t o r i a l  a n d  d e c i s i o n m a k e r  

f u n c t i o n s  is n o t  a l w a y s  r e q u i r e d  b y  d u e  p r o c e s s .  W i t h r o w

13
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v. L a r k i n  421 U.S. 35, 32 (1975), ( m e m b e r s  of a s t a t e  

e x a m i n i n g  b o a r d  d i s c i p l i n i n g  p h y s i c i a n s  w h o  p a r t i c i p a t e  

in a n  i n v e s t i g a t i o n  a r e  n o t  d i s q u a l i f i e d  from  

a d j u d i c a t i n g ) . I n  t h e  c a s e  b e f o r e  t h e  co u r t ,  t h e  a p p e a l s  

o f f i c e r  is n o t  i n v o l v e d  in t h e  c a s e  b e f o r e  it r e a c h e s  t h e  

a p p e a l  stage. Set-- .also F.T.C. v. C e m e n t  I n s t . . 333 U.S. 

683 (1948), ( a g e n c y  h e a d s  w h o  a l s o  m a k e  f i n a l  d e c i s i o n  

on  a l l e g e d  v i o l a t i o n s  of r e g u l a t o r y  s t a t u t e s  and  

r e g u l a t i o n s  m a y  e x a m i n e  e v i d e n c e  g a t h e r e d  b y  s t a f f  w h e n  

d e c i d i n g  w h e t h e r  t o  i n i t i a t e  the p r o c e e d i n g  b y  v o t i n g  to 

i s s u e  a c o m p l a i n t ) .

A n  a d v e r s a r y  t r i a l  is n o t  a l w a y s  n e c e s s a r y ,  G o s s  v. 

L o p e z . 419 U.S. 565 (1975), (in w h i c h  a s t u d e n t  was

s u s p e n d e d  p r o p e r l y  w h e n  o n l y  r e c e i v i n g  a s t a t e m e n t  of the 

c h a r g e s  a n d  a c h a n c e  t o  t e l l  h i s  s i d e  of t h e  s t o r y ) , 

B o a r d  of E d u c a t i o n  v. L o u d e r m i l l . 470 U.S. 532 (1985), 

(in w h i c h  a n  e m p l o y e e  w a s  p r o p e r l y  d i s c h a r g e d  in a 

p r o c e e d i n g  i n v o l v i n g  o n l y  o r a l  o r  w r i t t e n  n o t i c e  of t h e  

c h a rge, a n  e x p l a n a t i o n  of t h e  e v i d e n c e ,  a n d  an 

o p p o r t u n i t y  t o  g i v e  h i s  s i d e  of t h e  s t o r y ) .

Fin a l l y ,  a s s u m i n g  it is n e c e s s a r y  f o r  a r e c o r d  t o  

e m e r g e  f r o m  t h e  i n f o r m a l  c o n f e r e n c e ,  s u c h  a r e q u i r e m e n t  

is m e t  b y  t h e  a p p e a l s  p r o c e s s  s e t  o u t  i n  A.S. 4 3 . 0 5 . 2 4 0

(a) . T h e  t a x p a y e r  is p r o v i d e d  w i t h  b o t h  a w r i t t e n

14
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d e f i c i e n c y  a s s e s s m e n t  a n d  a l s o  a w r i t t e n  e x p l a n a t i o n  of 

t h e  a p p e a l s  o f f i c e r ' s  d e c i s i o n ,  i n c l u d i n g  t h e  c h a n g e s ,  

if any, m a d e  b y  t h e  a p p e a l s  o f f i c e r  f o l l o w i n g  t h e  

i n f o r m a l  c o n f e r e n c e ,

T h e  i n f o r m a l  c o n f e r e n c e  a p p e a l  p r o c e d u r e  is an 

a d m i n i s t r a t i v e  p r o c e e d i n g  u n d e r  t h e  t e c h n i c a l  m e a n i n g  

a n a l y s i s .

N o n - t e c h n i c a l  m e a n i n g : In C i t i z e n s  C o a l i t i o n  for

T o r t  R e f o r m  v. M c A l o i n e . 810 P . 2d 162, ( A l a s k a  1991), t h e

A l a s k a  S u p r e m e  C o u r t  s t a t e d  t h a t  it is

. . . r e l u c t a n t  t o  c o n s t r u e  a b s t r u s e l y  a n y  
c o n s t i t u t i o n a l  t e r m  t h a t  h a s  a p l a i n  o r d i n a r y  
m e a n i n g ,  ( c i t a t i o n s  o m i t t e d ) . R a t h e r ,  a b s e n t  s o m e  
s i g n j  t h a t  t h e  t e r m  a t  i s s u e  h a s  a c q u i r e d  a p e c u l i a r  
m e a n i n g  b y  s t a t u t o r y  d e f i n i t i o n  o r  j u d i c i a l  
c o n s t r u c t i o n ,  w e  d e f e r  t o  t h e  m e a n i n g  t h e  p e o p l e  
p r o b a b l y  p l a c e d  o n  t h e  p r o v i s i o n ,  ( c i t a t i o n s ) . 
N o r m a l l y ,  s u c h  d e f e r e n c e  to t h e  i n t e n t  of t h e  p e o p l e  
r e q u i r e s  " a d h e r e n c e  to  t h e  c o m m o n  u n d e r s t a n d i n g  of 
w o r d s . "  (citat i o n ) ,  at 169.

A s  t h e  s t a t e  p o i n t s  out, t h e r e  is n o  d e f i n i t i v e  

j u d i c i a l  o r  s t a t u t o r y  d e f i n i t i o n  o f  " a d m i n i s t r a t i v e  

p r o c e e d i n g . "  A  d i c t i o n a r y  d e f i n i t i o n  o f  " p r o c e e d i n g "  

w h i c h  is m o s t  e n l i g h t e n i n g  is f o u n d  in W e b s t e r ' s  N e w  

W o r l d  D i c t i o n a r y . S e c o n d  C o l l e g e  E d i t i o n ,  Pg. 1133

(3976), r e f e r r e d  t o  in S c h r o e d e r .  S i e g f r i e d .  Etg._y..

M o d e r n  E l e c t r o n i c . 2 9 5  N.W. 2d 514, 516 (Minn. 1980):

15
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'•Proceeding" is a c o m p r e h e n s i v e  t e r m  m e a n i n g  
t h e  a c t i o n  of p r o c e e d i n g — a p a r t i c u l a r  s t e p  or  
s e r i e s  of steps, a d o p t e d  f o r  a c c o m p l i s h i n g  
s o m e t h i n g .  T h i s  is t h e  d i c t i o n a r y  d e f i n i t i o n  as w e l l  
as t h e  m e a n i n g  of t h e  t e r m  i n  c o m m o n  p a r l a n c e .  
P r o c e e d i n g  b e f o r e  a g o v e r n m e n t a l  d e p a r t m e n t  or 
a g e n c y  s i m p l y  m e a n  p r o c e e d i n g  in t h e  m a n n e r  a n d  f o r m  
p r e s c r i b e d  f o r  c o n d u c t i n g  b u s i n e s s  b e f o r e  t h e  
d e p a r t m e n t  or agen c y ,  i n c l u d i n g  a l l  s t e p s  a n d  s t a g e s  
in s u c h  a c t i o n  f r o m  i t s  i n c e p t i o n  to  its c o n c l u s i o n .

T h e  s t e p s  of g o i n g  t h r o u g h  an  i n f o r m a l  c o n f e r e n c e  

u n d e r  A.S. 4 3 . 0 5 . 2 4 0  (a) f a l l  s q u a r e l y  w i t h i n  t h i s  broad, 

n o n - t e c h n i c a l  d e f i n i t i o n  of  t h e  term. A n  a d m i n i s t r a t i v e  

p r o c e e d i n g  is a p r o c e s s  o f  g o i n g  t h r o u g h  t h e  p r e s c r i b e d  

s t e p s  t o  an end. T h e  e n d  is t h e  d e c i s i o n  b y  t h e  a p p e a l s  

o f f i c e r .

M u c h  p a p e r  h a s  b e e n  c o n s u m e d  in t h e  b r i e f i n g  o n  t h e  

i s s u a  of intent, l e g i s l a t i v e  o r  vot e r ,  in the e n a c t m e n t  

of Art. IX, Sec. 17. W h a t  t h e  l e g i s l a t o r s  i n t e n d e d  is n o t  

r e l e v a n t  to w h a t  t h e  v o t e r s  i n t e n d e d  u n l e s s  t h e y  w e r e  

a w a r e  of it, a n d  e v e n  then, t h e  t e r m  m u s t  b e  s u s c e p t i b l e  

t o  m u l t i p l e ,  l o g i c a l  i n t e r p r e t a t i o n s .  H e r e  t h e  t e r m  is 

e a s i l y  d e f i n e d  as a p r o c e s s ,  a s e r i e s  of steps, w i t h i n  

a n  a d m i n i s t r a t i v e  a g e ncy, t o  r e s o l v e  a d i s p u t e ,  w i t h  a 

final, e n f o r c e a b l e  d e c i s i o n  m a d e  b y  t h e  a p p e a l s  o f f i c e r  

a f t e r  r e v i e w i n g  t h e  e v i d e n c e  a n d  a r g u m e n t s  p r e s e n t e d  b y  

t h e  a p p e l l a n t / t a x p a y e r .  A n  i n f o r m a l  c o n f e r e n c e  is an 

a d m i n i s t r a t i v e  p r o c e e d i n g  i n  t h e  c o m m o n  u n d e r s t a n d i n g  o f  

l a n g u a g e .

16

Alaska Court System



tr

1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

2 0

21

2 2

23

24

25

CONCLUSION

T h e  i n f o r m a l  c o n f e r e n c e  p r o c e d u r e  s e t  o u t  in A.S. 

4 3 . 0 5 . 2 4 0  (a) is a n  a d m i n i s t r a t i v e  p r o c e e d i n g  a s  t h e  t e r m  

is u s e d  i n  t h e  B u d g e t  R e s e r v e  F u n d  e s t a b l i s h e d  b y  A r t i c l e  

IX, S e c t i o n  17, of_ t h e  A l a s k a  C o n s t i t u t i o n .  M o n e y  

r e c e i v e d  a f t e r  J u l y  1, 1990, f r o m  t h e  t e r m i n a t i o n  of

t h e s e  i n f o r m a l  a p p e a l  p r o c e e d i n g s ,  w h e t h e r  b y  s e t t l e m e n t  

o r  t h r o u g h  l e g a l  c o l l e c t i o n  p r o c e s s e s  a f t e r  d e c i s i o n  b y  

t h e  a p p e a l s  o f f i c e r ,  b e l o n g  in t h e  C o n s t i t u t i o n a l  B u d g e t  

R e s e r v e  F u n d  A c c o u n t ,  n o t  in t h e  g e n e r a l  f u n d  of t h e  

state.

J o h n  R e ^ e
J u d g e  o f  t h e  S u p e r i o r  C o u r t

I certify that  u. . ' . n u  fO  f l f l C I l
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SUPi. iBHEMTAL FINDINGS ON 

INJUNCTION IS8UB

P l a i n t i f f  C o w p e r  h a s  r e q u e s t e d  a n  i n j u n c t i o n  

p r o h i b i t i n g  t h e  S t a t e” f r o m  e n c u m b e r i n g  t h e  e s t i m a t e d  

$ 1 2 4 , 0 0 0 , 0 0 0  of i n f o r m a l  c o n f e r e n c e  r e c e i p t s  r e c e i v e d  

s i n c e  t h e  f i l i n g  of t h i s  l i t i g a t i o n .

1. T h e  l e g i s l a t u r e  w a s  a w a r e  o f  t h e  s o u r c e  o f  t h e  

f u n d s  i n v o l v e d  d u r i n g  i t s  d e l i b e r a t i o n s  in t h e  l a s t  

l e g i s l a t i v e  s e s s i o n ,  a n d  c h o s e  t o  a p p r o p r i a t e  t h o s e  

f u n d s .  It t h e r e f o r e  s h a r e s  r e s p o n s i b i l i t y  f o r  r e p l a c i n g  

t h e  f u nds. F u r t h e r m o r e ,  c o n s i d e r i n g  t h e  l e g i s l a t i v e  

i n v o l v e m e n t ,  it is n o t  c l e a r  t h a t  t h e  G o v e r n o r  c o u l d  

l e g a l l y  r e m o v e  t h e  i m p r o p e r l y  p l a c e d  f u n d s  f r o m  t h e  

g e n e r a l  f u n d  v i t h o u t  a n  a p p r o p r i a t i o n  a u t h o r i z i n g ,  it.

7 .  T h e  p u r p o s e  o f  t h e  c o n s t i t u t i o n a l  B u d g e t  R e s e r v e  

F u n d  is t o  c u s h i o n  th® impact, of r e d u c e d  o i l  r e v e n u e  a s  

o i l  p r o d u c t i o n  d e c l i n e s  a n d  S t a t e  rey*>nuasi a r e  d e p l e t e d .  

C u r r e n t l y ,  S t a t e  r e v e n u e  is n o t  d e p l e t e d .  F o r  e x a m p l e ,  

t h e r e  is p r e s e n t l y  s o m e  $ 9 5 0 , 0 0 0 , 0 0 0  i n  th® P e r m a n e n t  

F u n d  E a r n i n g s  A c c o u n t ,  a v a i l a b l e  f o r  a p p r o p r i a t i o n  b y  t h e

Z
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legislature.

3. This m e a n s  t h e r e  is n o  actual e m e r g e n c y  crea t e d  

b y  r e p l a c i n g  the C o n s t i t u t i o n a l  B u d g e t  R e s e r v e  money, in 

t h a t  su c h  r e p l a c e m e n t  is n o t  i m m e d i a t e l y  n e e d e d  to serve 

t h e  p u r p o s e  of t h e  fund, so lo n g  as t h e r e  is assur a n c e 

t h e  m o n e y  w i l l  be r e p l a c e d  promptly. It m a y  be n e e d e d  

w i t h i n  a few months, a n d  a l m o s t  c e r t a i n l y  w i t h i n  a few 

years.

4. T h o  o t h e r  f i n a n c i a l  r e s o u r c e s  of t h e  s t a t e  a n d  

t h e  a n t i c i p a t e d  g o o d  f a i t h  of i t s  o f f i c i a l s  in f i n d i n g  

a p r o p e r  m e t h o d  o f  r e p l a c i n g  t h e  f u n d s  w i t h i n  t h e  o r d e r e d  

t i m e  l i m i t  a r e  s u f f i c i e n t  s e c u r i t y  t o  a s s u r e  t h e  u l t i m a t e  

c o r r e c t i o n  o f  t h e  f u n d  p r o b l e m .

5. O r d e r i n g  t h e  i m m e d i a t e  r e m o v a l  of t h e s e  f u n d s  

f r o m  t h a  c a s h  a c c o u n t s  o f  t h e  S t a t e  c o u l d  j e o p a r d i z e  t h e  

o r d e r l y  p a y m e n t  o f  o n g o i n g  o b l i g a t i o n s ,  d i s r u p t i n g  t h e  

a f f a i r s  o f  g o v e r n m e n t .  F u r t h e r m o r e ,  t h e r e  a r e  s e v e r a l  

p o l i t i c a l  o p t i o n s  a v a i l a b l e  to t h e  l e g i s l a t u r e  a n d  t h e  

G o v e r n o r  f o r  d e a l i n g  w i t h  t h i s  issu e .  I m m e d i a t e  t r a n s f e r  

o f  f u n d s  f r o m  t h e  g e neral- f u n d  c o u l d  b u r d e n  o r  e v e n  

p r e c l u d e  s o m e  o f  t h e s e  o p t i o n s .  S i n c e  i t  is n o t  

i m m e d i a t e l y  n e c e s s a r y  t o  h a v e  t h e  f u n d s  r e s t o r e d ,  a n d  t h e  

f u n d s  t o  u l t i m a t e l y  d o  it a r e  safe, t h e r e  is n o  r e a s o n

3
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t o  b u r d e n  t h e  l e g i s l a t u r e  a n d  t h e  G o v e r n o r  a s  t h e y  

e x a m i n e  a l l  l e g i t i m a t e  s o l u t i o n s  t o  t h e  tas k .

T H E REFORE, h a v i n g  f o u n d  t h e  b a l a n c i n g  of the 

e q u i t i e s  t e nds a g a i n s t  entry of an i n j unction at  this 

time, t h e  r e q u e s t  is denied, w i t h o u t  prjjudice.

D a t e d  D e c e m b e r  14, 1993

J o h n  R e e s e
superior court Judge

4
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IN T H E  S U P E R I O R  C O U R T  FOR T H E  S T A T E  O P  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

I R I C K  HAL F O R D ,  P r e s i d e n t  of }
i t h e  A l a s k a  s t a t e  Senate, )

D R U E  PEARCE, S T E V E  FRANK, )
i B E R T  SHARP, M I K E  H I L L E R ,  )
I R A N D Y  P H I L L I P S ,  T I M  K E L L Y , )
[| L O R E M  LEMAN, C E O R C E  JACKO, )

S T E V E  RIEGER, a n d  R O B I N  )
TA Y L O R ,  c o a p r i s i n g  the )
S e n a t e  M a j o r i t y  of t h e  )
E i g h t e e n t h  A l a s k a  L e g i s l a t i v e  ) 
Session, )

| * 
P l a i n t i f f s ,  )

v. . :

W A L T E R  J. H I C K E L ,  G O V E R N O R  O F  
T H E  S T A T E  O F  ALASKA, and  
D A R R E L  J. R E X W I N K E L ,  
C O M M I S S I O N E R  O F  T H E  A L A S K A  
D E P A R T M E N T  O F  REV E N U E ,

D e f e n d a n t s .

C a s e  NO. 3 A N - 9 3 - « 2 9 7 C I V  
( C o n s o l i d a t e d )  

c a s e  NO. 3 A N - 9 3 - 4 8 4 8 C I V

S T E V E  COWPER,

Plain t i f f ,

V .

W A L T E R  J. H I C K E L ,  G o v e r n o r  
of t h e  s t a t e  o f  ALASKA, 
D A R R E L  J. R E X W I N K E L ,  
C o n m i s s i o n e r  of the 
D e p a r t m e n t  o f  R e v e n u e  for 
t h e  S t a t e  of Alaska, 
a n d  t h e  S T A T S  O F  ALASKA,

D e f e n d a n t s .

SECTION 3



P I H A L  Q H D E a  A M P  J P P a M p f f l

This cause having comn ami1 arm this court:, the 

H o n o r a b l e  John Reese, Superior Court J u dge presiding, on 

cross n o t ions for •umaary j u dgment as well as other 

aotiono, the iccucc having been d u l y  heard, and a 

dec i s i o n  having been duly rendered,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as 

follows;

1. The cerm "aUaxniutrativa proceeding", os it is 

used in Article IX, section 17 of the Alaska 

constitution, includes the informal conference procese 

established pursuant to A.S. 43.09.240 and lb AAC ub.oio 

and.020

2. All monies received by the State after Juiy 

I, 1990, as a result of the termination, through 

settlement or otherwise, of all informal conference 

appeals involving mineral lease bonuses, rentals, 

royalties, royalty sale proceeds, federal mineral revenue 

sharing payments or bonuses, or Involving taxes imposed 

on mineral income, production, or property, shall be 

deposited into the Budget Reserve Fund established by 

Art. IX, Sec. 17 of the Alaska Constitution, along with 

an amount of money equal to the income which would have 

been earned on these funds if the funds had been properly

2

•Mi s k i  Cou rt S y i t tm



3. Tha defendants are hereby ordarad to restore 

and fully f u n d  tha c o n s t i t u r i o n a l  Budget Reserve F u n d ,  

by not later t h a n  tha and o f  th® regular s e s s i o n  o f  tha 

Eighteenth Alaska Legislature, consistent with tha terms 

o f  this o r d e r  a n d  with Article I X ,  Section 1 7  of tha 

Alaska C o n s t i t u t i o n .  . Action by tha State of Alaska 

aonaiotant w i t h  t h e  constitution and lava of tha 3tate 

which properly o b l i g a t e  these funds is not precluded by 

this o r d e r ,  ( e . g . ,  a  3/4tha vote o f  a a u h  houata o f  tha 

legislature tu authorise appropriation! of part or all 

o f  t h e  f u n d s ) .

4 . T h a  d e f e n d a n t s  shall, w i t h i n  30 day * ,  p r o v i d e  

a n  a c c o u n t i n g  tc the p l a i n t i f f s  o f  t h e  r e c e i p t  a n d  

d i s p o s i t i o n  of all a o n i a s  s u b j e c t  to p a r a g r a p h  i*2 o f  t h i s  

f i n a l  o r d e r  ar.d jueg m a n t .  S a i d  a c c o u n t i n g  s h a l l  i n c l u d e  

t h e  d a t a  and •'"?,oun* i o i  a*oney r e c e i v e d  w h i c h  r a s u l t a d  

f r o m  t h e  te^i'.. o f  a n y  i n f o r m a l  c o n f e r a n c a  r e f e r r e d

t o  in p a r a g r a p h  #2. D e f e n d a n t s '  o b l i g a t i o n  t o  p r o v i d e  

a n  a c c o u n t i n g  is a c o n t i n u i n g  o n e  u n t i l  t h e  t a r o s  o f  t h i s  

o r d e r  a r e  set.

3. The d e f e n d a n t s  shall p r o d u c e  t o  p l a i n t i f f s  (a)

*The evidence presented by the parties up to the date of 
this final order suggests that the relevant aonias 
received by the Stata after July 1, 1990, totals
amount of not lass than $931,318,827.86, which total 
represents at least $924,051,580.19 in principal, plus 
at least $27,467,247.67 in income which would have been 
earned.

3

I p l a c e d  i n  t h a  c o n s t i t u t i o n a l  B u d g e t  R e s e r v e  T u n d . 1

A/jifcj Court Sytrum
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t h e  d e f e n d a n t s '  I n t e r e s t  C o m p u t a t i o n s  f o r  S e t t l e m e n t s  

R e c e i v e d  T h r o u g h  I n f o r m a l  P r o c e e d i n g s ,  a n d  (b) a n y  

d o c u m e n t s  r e f e r r i n g  t o  t h a t  p a r t  o f  t h a  19 9 3  s e t t l e m e n t  

o f  t h e  oil a n d  gas t a r  d i s p u t e  w i t h  B r i t i s h  P e t r o l e u m  

w h i c h  w a s  a l l o c a t e d  to p r e i n f o r m a l  c o n f e r e n c e  g e n e r a l  

f u n d  r e v e n u e s .

6. P e n d i n g  f u r t h e r  o r d e r  o f  t h i s  court, any 

d o c u m e n t s  r e f e r r e d  t o  in p a r a g r a p h s  PA a n d  f 5 of t h i o  

f i n a l  o r d e r  s h e l l  b e  s u b j e c t  t o  a p r o t e c t i v e  order, 

p r o h i b i t i n g  p l a i n t i f f s  or p l a i n t i f f s '  c o u n s e l  f r o m  

d i s c l o s i n g  che c o n t e n t s  of s a i d  d o c u m e n t s  to a n y o n e  o t h e r  

than t h i s  c o u r t  u n d e r  s e e l  or a n  agent* o r  e m p l o y e e  of  

p l a i n t i f f s '  c o u n s e l  w h o  a g r e e s  in w r i t i n g  t o  a b i d e  b y  t h e  

t e r m s  of t h e  p r o t e c t i v e  order.

7. T h i s  c a u s e  i n v o l v e s  i m p o r t a n t  i s s u e s  a f f e c t i n g  

t h e  p u b l i c  i n t e r e s t  a n d  p l a i n t i f f s  a r e  t h e  p r e v a i l i n g  

p a r t i e s .

8. P l a i n t i f f  S t e v e  C o w p e r  m a y  a p p l y  f o r  a t t o r n e y s  

f e e s  p u r s u a n t  t o  A l a s k a  C i v i l  R u l e  82. A n y  a w a r d  o f  f e e s  

d o e s  n o t  p r e c l u d e  a s u b s e q u e n t  a p p l i c a t i o n  f o r  f e e s  for 

e n f o r c e m e n t  a n d  v e r i f i c a t i o n  w o r k  d o n e  a f t e r  e n t r y  of 

t h i s  f i n a l  order.

9. " S e n a t e  M a j o r i t y " . p l a i n t i f f a  h a v e  w a i v e d  t h e i r

Altika Court System





Alaska Department of Reven u e 

Oil and G a s  A sse ssm e n t  Receipts Sum m ary

Total Principal and Interest 

For the Period July 1 , 1 9 9 0  Through D ecem ber 3 1 ,  1 9 9 3

m  1 1  it ̂ pppf i l i i l l # - :
i f :  General Fuhcl>

V iToia l 'All Fumk£i-i
P rincipa l P a ym en ts

Fiscal Y e a r  1991 $ 2 3 0 ,4 8 0 ,5 1 3 .5 7 $  6 1 ,1 9 6 ,8 1 3 .0 5 $ 2 9 1 ,6 7 7 ,3 2 6 .6 2
Fiscal Y e a r  1 9 9 2 3 0 7 ,4 5 5 ,5 6 9 .3 2 8 4 ,2 0 4 ,0 5 2 .6 2 3 9 1 ,6 5 9 ,6 2 1 .9 4
Fiscal Y e a r  1 9 9 3 1 0 0 ,7 7 2 ,4 8 3 .0 0 6 7 9 ,7 1 1 ,4 5 9 .6 0 7 8 0 ,4 8 3 ,9 4 2 .6 0
Fiscal Y e a r 1 9 9 4 9 9 ,4 7 5 ,7 4 4 .6 4 1 2 0 ,5 2 4 ,4 5 3 .0 0 2 2 0 ,0 0 0 ,1 9 7 .6 4

Tota l Principal P a ym en ts 7 3 8 ,1 8 4 ,3 1 0 .5 3 9 4 5 ,6 3 6 ,7 7 8 .2 7 1 ,6 8 3 ,8 2 1 ,0 8 8 .8 0
In terest E a rn in g s

Through N ovem be r 3 0 , 1 9 93 6 0 ,7 1 9 ,0 0 0 .0 0 * 2 9 ,8 0 8 ,9 1 0 .9 5 s 9 0 ,5 2 7 ,9 1 0 .9 5
Decem ber 1 9 9 3 2 ,8 7 9 ,0 0 0 .0 0 * 2 ,6 6 7 ,0 0 0 .0 0 * 5 ,5 4 6 ,0 0 0 .0 0

Tota l Interest E a rn ings 6 3 ,5 9 8 ,0 0 0 .0 0 * 3 2 ,4 7 5 ,9 1 0 .9 5 9 6 ,0 7 3 ,9 1 0 .9 5
Total P rin c ip a l a n d  In te rest $ 8 0 1 ,7 8 2 ,3 1 0 .5 3 $ 9 7 8 ,1 1 2 ,6 8 9 .2 2 $ 1 ,7 7 9 ,8 9 4 ,9 9 9 .7 5

Foolnole 1 - Amounts determined to be Included in the constitutional budget reserved lund per 
December 1 4 ,1 9 9 3  A laska Superior Court decision.

Footnote 2 - Reported in the State o f A laska accounting system.
Footnote 3 - Based on earnings rates reported In Treasury Division's monthly financial statements. 
Footnote 4 - Estimate based on Treasury Division's November 1993  earnings rate.

rtiumlnl PrapaiK) by Dtptflmwi o» navanue January 12. 1091



MEMORANDUM State of Alaska
Office o f the Governor

Office of Management and Budget 
Office of the Director

TO: Shelby Stastny DATE: February 10,1994
Director

rsl/*
f r o m : Jack Kreinheder * r \  p h o n e : 465-3568

Senior Policy Analyst

SUBJECT: Budget Reserve Fund Majority Vote FAX: 465-3640
Appropriation Projections

As you requested, I have reviewed the projections of the allowable majority vote 
appropriations from the constitutional budget reserve fund with Jim Baldwin and Neil 
Slotnick from the Department of Law. They agree that the treatment of the amounts 
available for appropriation in the attached projection is consistent with C S H B  58(FIN).

I have also updated the projections based on the February petroleum revenue 
executive update, and have excluded supplemental appropriations to be consistent 
with H B  58, and have also corrected an earlier error in the consistent exclusion of 
mental health funds from the projections (mental health funds are n o w  excluded).

The calculation of the allowable majority vote appropriations was done as follows, 
using F Y  94 as an example:

Under the budget reserve amendment, the allowable majority vote 
appropriation for F Y  94 is equal to the amount appropriated for F Y  93 less the 
amount available for appropriation for F Y  94, as shown below. Amounts shown 
are in millions of dollars.

F Y  93 appropriations (per O M B  spending plan) $2,577.4
less F Y  94 unrestricted general fund revenues - $1.653.9

equals allowable majority vote appropriation of $ 923.5

F Y  94 revenues were calculated as follows:

F Y  94 U G F  revenue forecast, less 6 %  to mental 
health (from D O R  2/4/94 Executive Update) $1,574.5
plus other U G F  revenues (includes program receipts $79.4
and A H F C  dividend- from O M B  E B B  spending plan)

Totals $ 1,653.9

In this calculation of F Y  94 revenues, $120.8 million which w a s  appropriated from the 
railbelt intertie reserve and railbelt energy fund w a s  excluded , in order to be 
consistent with the definition discussed above that excludes reserve funds and other 
designated funds or accounts. This amount was also deducted from F Y  94 spending 
in calculating the allowable appropriation for F Y  95.

SECTION 4



Projected Constitutional Budget Reserve Fund Allowable 
Majority Vote Appropriations

2/22/94

10:07 A M

F Y  94-FY 99/Low Case/With Futures Prices for F Y  94

Note: Calculation of allowable appropriations Is based on the definition of the 
term ’available for appropriation’  as stated In CSHB 50(FIN).
Revenue amounts exclude mental health funds.
Appropriation amounts exclude supplemental.

F Y  93 F Y  94 EYJ35 DL9.6 FY.97 JE£38 EY.39
$/bbl. 17.92 13.52 15.04 15.35 15.91 17.04 17.41

Production MMbl/day 

R E V E N U E S :

1.732 1.648 1.682 1.612 1.560 1.479 1.380

U G F  R E V E N U E  F O R E C A S T * 2,211.1 1,574.5 1,710.8 1,707.1 1,741.6 1,761.1 1,658.3
O T H E R  U G F  R E V E N U E S 937.9 79.4 210.2 210.2 210.2 210.2 210.2

T O T A L  U G F  R E V E N U E S 3,149.0 1,653.9 1,921.0 1,917.3 1,951.8 1,971.3 1,868.5

A P P R O P R I A T I O N S
O P E R A T I N G 2,243.8 2,252.3 2,230.8 2,286.6 2,343.7 2,402.3 2,462.4
CAPITAL 294.0 478.7 95.0 300.0 300.0 300.0 300.0
L O A N S  & T R A N S F E R S 39.6 169.2 36.3 37.0 37.0 37.0 37.0

T O T A L  A P P R O P R I A T I O N S 2,577.4 2,900.2 2,362.1 2,623.6 2,680.7 2,739.3 2,799.4

A N N U A L  DEFICIT -1,246.3 -441.1 -706.2 -728.9 -768.0 -930.8

A L L O W A B L E  C B R  A P P R O P . ■■ m 923.5 979.2 444.8 671.7 709.4 870.8
R E M A I N I N G  C B R  B A L A N C E 856.4 415.3 m m m m -  - m •*

Initial FY 94 CBR Balance 1,779.9
(after repayment of $978 million;
also Includes FY 94 settlements
to date)

'FY 94 based on revenuos oolloctod as ol 1/30/94 and tuturos markol projections of lower 48 averago prices lot ANS crude, per DOR February ’Executive Update". 
Proparod by OMB/JK.
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IF M $ M
D E P A R T M E N T  O F  L A W

OFFICE OF THE A TTORNEY GENERAL

/
/ WALTER J. HICKEL, GOVERNOR

P O. BOX 110300 ■STATE CAPITOL 
JUNEAU, ALASKA 993110300 
PHONE: :907l .‘35-3600 
FAX: ,907) -163-5295

F e b r u a r y  11, 1994

M E M O R A N D U M

T O :

FROM:

RE:

H o n o r a b l e  W a l t e r  J. H i c k e l  
G o v e r n o r  ? *

B r u c e  M. 3 c t e l h o  
A t t o r n e y  G e n e r a l

A t t a c h e d  t hird r e v i s e d  final v e r s i o n  of bi l l  m a k i n g  
a p p r o p r i a t i o n s  to a n d  from the c o n s t i t u t i o n a l  b u d g e t  
r e s e r v e  fund  
Ou r  file: 7 7 3 - 9 4 - 0 0 4 5

A t t a c h e d  is a t h i r d  r e v i s e d  fi n i a l  v e r s i o n  of a b i l l  
m a k i n g  a p p r o p r i a t i o n s  to a n d  from the c o n s t i t u t i o n a l  b u d g e t  r e s e r v e  
fund to c o m p l y  w i t h  the c o u r t ' s  o r d e r  in H i c k e l  v. H a l f o r d . A  
s l i g h t  c h a n g e  was ma d e  to the l a n g u a g e  of subsec. (o) of sec. 1 of 
the bill.

We h a v e  p r e p a r e d  the bill for i n t r o d u c t i o n  in t h e  H o u s e  
and Senate.

No c h a n g e s  we r e  m a d e  to the t r a n s m i t t a l  l e t t e r  s e n t  w i t h  
the first r e v i s e d  v e r s i o n  of the d r aft bill.

B M B :D E B :cl

cc w / e nc.: C h e r y l  Frasca, D e p u t y  C h i e f  of S t a f f
O f f i c e  of the G o v e r n o r

Hon. B ruce M. B o t e l h o  
A t t o r n e y  G e n e r a l

Hon. N a n c y  B e a r  Usera, C o m m i s s i o n e r  
Dept, of A d m i n i s t r a t i o n

Hon. D a r r e l  R e x winkel, C o m m i s s i o n e r  
Dept, of R e v e n u e

S h e l b y  Stastny, Director, OMB  
O f f i c e  of the G o v e r n o r

SECTION 5
‘ -.-3 S S E & 5 J  ■

ci on 'ecyr/ea uaoe» ~ , 2 2
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I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E I G H T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

B Y  T H E  H O U S E  R U L E S  C O M M i T T E E  B Y  R E Q U E S T  O F  T H E  G O V E R N O R

Introduced:
Referred:

1

A BILL 

FOR AN ACT ENTITLED
I

1 ij "An Act making appropriations to and from the constitutional budget reserve
l

2  ; fund under art. IX, sec. 17(c), Constitution of the State of Alaska, for operating
i

3 and capital expenses of state government for fiscal year 1994; and providing for
li

4 1 an effective date."
|

5 i BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6  j *  S e c t i o n  I. F I N D I N G S  A N D  I N T E N T ,  (a) F o l l o w i n g  ratification by th e  voters, a r t  I X ,

7  '] sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  t o o k  effect o n  J a n u a r y  2, 1 9 9 1 .  T h i s

8  I a m e n d m e n t

H O U S E  B I L L  N O .

9  i

io i

u ! 

12

13

14
I

(1) c r e a t e d  a  constitutional b u d g e t  r e s e r v e  f u n d ;

(2) r e q u i r e d  that the p r o c e e d s  o f  certain tax a n d  m i n e r a l  r e v e n u e  d i s p u t e s  b e  

d e p o s i t e d  into that f u n d ;  a n d

(3) e s t a blished limitations o n  the legislature’s ability to a p p r o p r i a t e  m o n e y  

f r o m  that fu n d .

(b) T h a t  a m e n d m e n t  d e d i c a t e s  to the constitutional b u d g e t  r e s e r v e  f u n d  m o n e y  f r o m

• 1 *
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1 m i n e r a l  lease b o n u s e s ,  rentals, royalties, royalty sale p r o c e e d s ,  federal m i n e r a l  r e v e n u e  s h a r i n g

'j
2  j p a y m e n t s  o r  b o n u s e s ,  a n d  taxes i m p o s e d  o n  m i n e r a l  i n c o m e ,  p r o d u c t i o n ,  o r  p r o p e r t y  r e c e i v e d

3  j b y  the state after J u l y  1, 1 9 9 0  "as a  result o f  the termination, t h r o u g h  s e t t l e m e n t  o r  o t h e r w i s e .

I
4  , o f  a n  a d m i n i s t r a t i v e  p r o c e e d i n g  o r  o f  litigation in a  State o r  federal court."

5  (c) F o l l o w i n g  the ratification o f  the b u d g e t  r e serve a m e n d m e n t ,  the D e p a r t m e n t  o f

6  R e v e n u e  r e q u e s t e d  that the attorney g e n e r a l  d e t e r m i n e  w h e t h e r  the t e r m  "administrative

1
7  ! p r o c e e d i n g "  in an. IX ,  sec. 17, o f  the Consti t u t i o n  o f  the State o f  A l a s k a ,  a p p l i e d  to i n f o r m a l  !

8  c o n f e r e n c e s  a n d  audits o r  o n l y  to f o r m a l  hearings. O n  A p r i l  24, 1 9 9 2 ,  the a ttorney g e n e r a l

9  i s s u e d  a  f o r m a l  o p i n i o n  c o n c l u d i n g  that i n f o r m a l  c o n f e r e n c e s  d o  n o t  constitute "administrative

1 0  p r o c e e d i n g s "  for the p u r p o s e s  o f  an. LX. sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .

1 1  T h e  a t t o r n e y  g e n e r a l  r e a s o n e d  that sec. 1 7  a p p l i e d  to admin i s t r a t i v e  a c t i o n s  that w e r e  similar

i
1 2  j to litigation, s u c h  a s  the f o r m a l  h e a r i n g s  h e l d  b y  the D e p a r t m e n t  o f  R e v e n u e .  T h e  o p i n i o n

1 3  i c o n c l u d e d  that i n f o r m a l  c o n f e r e n c e s  h e l d  for p u r p o s e s  o f  d i s c u s s i o n  a n d  n e g o t i a t i o n  "fall

1 4  1 o u t s i d e  the a m b i t  o f  the c o m m o n  u n d e r s t a n d i n g  o f  litigation o r  legal contests."
;l

1 5  -j (d) S i n c e  J u l y  1, 1 9 9 0 ,  the state h a s  e n g a g e d  in several f o r m a l  a d m i n i s t r a t i v e  h e a r i n g s

1 6  a n d  judicial p r o c e e d i n g s  to resolve oil a n d  g a s  tax a n d  m i n e r a l  r o y a l t y  disputes. R e v e n u e

1 7  f r o m  the t e r m i n a t i o n  o f  these d isputes h a s  b e e n  d e p o s i t e d  into the constitutional b u d g e t  r e s e r v e

1 8  f u n d .  D u r i n g  this period, the state also r e c e i v e d  oil a n d  g a s  o r  m i n e r a l  tax r e v e n u e  f r o m  audit

1 9  i a s s e s s m e n t s  in the i n f o r m a l  c o n f e r e n c e  phase. In c o n f o r m a n c e  w i t h  the A p r i l  24 ,  1 9 9 2

I
2 0  I o p i n i o n  o f  the att o r n e y  general, the D e p a r t m e n t  o f  R e v e n u e  d e p o s i t e d  in the g e n e r a l  f u n d  all

2 1  1 r e v e n u e  resulting f r o m  s e t t l e m e n t  o f  i n f o r m a l  tax c o n f e r e n c e s .
• I

2 2  ij (e) D u r i n g  the 1 9 9 3  legislative session, the legislature p a s s e d  s e v e r a l  a p p r o p r i a t i o n

2 3  I bills. F o r  e x a m p l e ,  H B  45 ,  the e d u c a t i o n  b u d g e t ,  w a s  p a s s e d  b y  the H o u s e  o n  F e b r u a r y  22,

2 4  ! 1 9 9 3 ,  b y  a  v o t e  o f  36-0, a n d  w a s  p a s s e d  b y  the S e n a t e  o n  M a r c h  15, 1 9 9 3 ,  b y  a  v o t e  o f  15-4.

2 5  ;| S e n a t e  Bill 60 ,  r e g a r d i n g  s c h o o l  c o n s t r u c t i o n  grants, w a s  p a s s e d  b y  the S e n a t e  o n  A p r i l  24,

2 6  i 1 9 9 3 ,  b y  a  v o t e  o f  12-8, a n d  b y  the H o u s e  o n  M a y  11, 1 9 9 3 ,  b y  a  v o t e  o f  39-1, a n d  the

2 7  ! S e n a t e  c o n c u r r e d  in the final v e r s i o n  b y  a  v o t e  o f  1 7 - 3  o n  M a y  11, 1 9 9 3 .  O t h e r

2 8  ! a p p r o p r i a t i o n s  p a s s e d  b y  the legislature in 1 9 9 3  i n c l u d e  H B  55, the o p e r a t i n g  b u d g e t ;  S B  1 83,

2 9  1 the capital b u d g e t ;  a n d  S B  126, intertie l o a n s  a n d  grants a n d  p o w e r  c o s t  e q u a l i s a t i o n  fund.

3 0  ! F o r  fiscal y e a r  1 9 9 4 ,  the legislature a p p r o v e d  a p p r o p r i a t i o n s  f r o m  the g e n e r a l  f u n d  in e x c e s s  

3 1 !  o f  $ 3 , 1 6 3 , 1 0 0 , 0 0 0 .
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1 1 ( 0  In p a s s i n g  the a p p r o p r i a t i o n  bills in 19 9 3 ,  the legislature a u t h o r i z e d  the e x p e n d i t u r e
i

2  o f  anticipated r e v e n u e  in the g e n e r a l  fund, i n c l u d i n g  a m o u n t s  d e p o s i t e d  in that f u n d  as a  result
I

3  i o f  s e t t l e m e n t  o f  i n f o r m a l  tax c o n f e r e n c e s .  A t  the t i m e  the legislature p a s s e d  t h o s e  j

|
4  a p p r o p r i a t i o n s  for fiscal y e a r  1 9 9 4 ,  r e v e n u e  forecasts s h o w e d  a  s u rplus in the g e n e r a l  fund. 1

5  T h u s ,  the legislature d i d  no t  anticipate that all m o n e y  d e r i v e d  f r o m  the settle m e n t  o f  i n f o r m a l

6  tax c o n f e r e n c e s  w o u l d  b e  spent. D u e  to the u n a n t i c i p a t e d  d e c r e a s e  in state r e v e n u e ,  the state

i
7  ! treasury h a s  less m o n e y  t h a n  w a s  anticipated at the t i m e  that the legislature m a d e  its ‘

8  a p p r o p r i a t i o n s  in 1 9 9 3 .  B e c a u s e  o f  this shortfall, a n y  anticipated s u r plus r e p r e s e n t i n g

9  s e t t l e m e n t s  o f  i n f o r m a l  tax c o n f e r e n c e s ,  a n d  a m o u n t s  r e c e i v e d  f r o m  i n f o n n a i  tax c o n f e r e n c e

1 0  sett l e m e n t s  o c c u r r i n g  after J u l y  1, 1 9 9 4 ,  m u s t  b e  e x p e n d e d  to fully f u n d  the capital a n d

11  o p e r a t i o n  a p p r o p r i a t i o n s  e n a c t e d  in 1993.
I

1 2  ! (g) O n  J u l y  12, 1 9 9 3 ,  the S e n a t e  M a j o r i t y  filed suit c h a l l e n g i n g  the D e p a r t m e n t  o f

1 3  R e v e n u e  acti o n  o f  d e p o s i t i n g  into the g e n e r a l  f u n d  r e v e n u e  resulting f r o m  i n f o r m a l  tax

.i
1 4  i c o n f e r e n c e s .  H a l f o r d  v. H i c k e l ,  (3 A N - 9 3 - 6 2 9 7  Cl). O n  J u l y  27, 1 9 9 3 ,  f o r m e r  G o v e r n o r  S t e v e

1 5  : C o w p e r  filed a similar c o m p l a i n t  c a p t i o n e d  C o w p e r  v. H i c k e l  ( 3 A N - 9 3 - 6 8 4 8  Cl). T h e  c a s e s

1 6  w e r e  c o n s o l i d a t e d .

1 7  j (h) O n  N o v e m b e r  19, 1 9 9 3 ,  the c o u r t  i s s u e d  its d e c i s i o n  w h i c h  c o n c l u d e d  that sec. 1 7

1 8  1 a p p l i e d  to i n f o r m a l  tax c o n f e r e n c e s .  O n  N o v e m b e r  29, 1 9 9 3 ,  the state p r e s e n t e d  e v i d e n c e  that

1 9  retroactive application o f  the court's ruling, r equiring transfer o f  o v e r  $ 9 4 0 , 0 0 0 , 0 0 0  f r o m  the

2 0  ' g e n e r a l  f u n d ,  w o u l d  disrupt state f i n a n c e s  a n d  p u t  at risk the justifiable reliance interest o f

2 1  A l a s k a n s  a n d  municipalities t h r o u g h o u t  the state.

2 2  ;| (i) T h e  s u p e r i o r  c o u r t  d i s m i s s e d  the state’s re q u e s t  that the ruling b e  a p p l i e d

2 3  p r o s p e c t i v e l y  only. T h e  c o u r t  f o u n d  the e v i d e n c e  o f  h a r d s h i p  " v e r y  c o m p e l l i n g , "  b u t  n o t e d

2 4  that the h a r d s h i p  c o u l d  b e  r e lieved if the legislature re a p p r o p r i a t e d  the m o n e y  for fiscal y e a r

2 5  1 9 9 4 .  T h e  c o u r t  o r d e r e d  the g o v e r n o r  to fully restore the constitutional b u d g e t  r e s e r v e  f u n d
’ I

2 6  i w i t h  interest a n d  to c o m p l y  w i t h  its d e c i s i o n  b y  the e n d  o f  the 1 9 9 4  legislative session. T h e

2 7  sup e r i o r  c o u r t  n o t e d  "it is n o t  clear that the G o v e r n o r  c o u l d  legally r e m o v e  the i m p r o p e r l y

2 8  i p l a c e d  f u n d s  f r o m  the g e n e r a l  f u n d  [to the B u d g e t  R e s e r v e  F u n d ]  w i t h o u t  a n  a p p r o p r i a t i o n

2 9  i a u t h o r i z i n g  it."

3 0  (j) F o l l o w i n g  a p p e a l  to the A l a s k a  S u p r e m e  C o u r t ,  that d e t e r m i n e d  that all i n c o m e  that

3 1 !  resulted f r o m  the s e t t l e m e n t  o r  ot h e r  t e r m i n a t i o n  o f  i n f o r m a l  a d m i n i s t r a t i v e  p r o c e e d i n g s
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i n v o l v i n g  certain taxes since J u l y  1, 1 9 9 0 ,  s h o u l d  h a v e  b e e n  d e p o s i t e d  into the b u d g e t  r e s e r v e  

f u n d  c r e a t e d  b y  art. I X ,  sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .

(k) T h e  A l a s k a  S u p r e m e  C o u r t  o r d e r e d  the g o v e r n o r  to restore the constitutional 

b u d g e t  r e s e r v e  fund, w i t h  interest f r o m  the d a t e  o f  receipt b y  the state o f  m o n e y  d e s c r i b e d  in 

(j) o f  this section.

(1) T h e  a m o u n t  r e q u i r e d  to restore the constitutional b u d g e t  r e serve f u n d  consistent 

w i t h  judicial interpretation is 5 9 4 5 , 6 3 6 , 7 7 8 . 2 7 ,  p lus interest that w o u l d  h a v e  b e e n  e a r n e d  u p o n  

i n v e s t m e n t  o f  this m o n e y ,  calculated f r o m  the d a t e  o f  receipt b y  the state.

( m )  A s  o f  F e b r u a r y  1 9 9 4 ,  there is n o t  sufficient u n a p p r o p r i a t e d  m o n e y  in the g e n e r a l  

f u n d  to a l l o w  the g o v e r n o r  to unilaterally transfer the m o n e y  n e e d e d  to fully restore the 

constitutional b u d g e t  r e s e r v e  fund.

(n) It is the intent o f  the legislature to p r o v i d e  a  f u n d i n g  s o u r c e  f or restoration o f  the 

constitutional b u d g e t  r e s e r v e  f u n d  in o r d e r  for the g o v e r n o r  to satisfy t he o r d e r  o f  the A l a s k a  

S u p r e m e  C o u r t .  T h e  legislature finds that this c o u r t  o r d e r  c a n  b e  c o m p l i e d  w i t h  b y  a n  

a p p r o p r i a t i o n  f r o m  the g e n e r a l  f u n d  to the constitutional b u d g e t  r e s e r v e  fund, retroactive to 

J u l y  1, 1 9 9 3 ,  o f  the principal a n d  interest that s h o u l d  h a v e  b e e n  d e p o s i t e d  into that b u d g e t  

r e s e r v e  f u n d .  It is the intent o f  the legislature that this a p p r o p r i a t i o n  will restore all m o n e y  

to the constitutional b u d g e t  r e s erve f u n d  that s h o u l d  h a v e  b e e n  d e p o s i t e d  there since J u l y  1, 

1 9 9 0  u n d e r  the p r o v i s i o n s  o f  art. I X ,  sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .  T h i s  

A c t  also appropriates, u n d e r  art. IX ,  sec. 17(c), o f  the C o n s t i t u t i o n  o f  the S tate o f  A l a s k a ,  that 

s a m e  a m o u n t  o f  m o n e y  f r o m  the constitutional b u d g e t  r e s e r v e  f u n d  to the g e n e r a l  fund.

(o) A l a s k a n s  h a v e  relied o n  a p p r o p r i a t i o n s  m a d e  d u r i n g  the 1 9 9 3  legislative session. 

F i n a n c i a l  u n c e r t a i n t y  is costly for municipalities, state a g e n c i e s ,  a n d  the p e o p l e  o f  the state. 

C o n t i n u e d  u n c e r t a i n t y  m a k e s  financial p l a n n i n g  i m p o s s i b l e .  F u r t h e r  litigation c o n c e r n i n g  the 

capital a n d  o p e r a t i n g  e x p e n d i t u r e s  a u t h o r i z e d  b y  the a p p r o p r i a t i o n s  m a d e  in 1 9 9 3  for fiscal 

y e a r  1 9 9 4  w o u l d  create greater uncertainty. T h e  i m p o r t a n c e  o f  finality a n d  stability in 

g o v e r n m e n t  requires that the g o v e r n o r  a n d  the legislature take i m m e d i a t e  act i o n  to restore the 

constitutional b u d g e t  r e s e r v e  f u n d  a n d  a p p r o p r i a t e  m o n e y  f r o m  that f u n d  u n d e r  ait. I X ,  sec. 

17(c), o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .  A l t h o u g h  it m i g h t  b e  p o ssible to m a k e  the 

a p p r o p r i a t i o n s  b y  s i m p l e  m a j o r i t y  v o t e  o f  the legislature u n d e r  ait. I X ,  sec. 17(b), o f  the 

C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  this A c t  m a k e s  the a p p r o p r i a t i o n s  u n d e r  ar t  EX ,  sec. 17(c),
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o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  w h i c h  requires a three-fourths m a j o r i t y  v o t e  o f  e a c h  

h o u s e  o f  the legislature. T h i s  action p r o v i d e s  finality a n d  e n s u r e s  that there will b e  n o  

su c c e s s f u l  c h a l l e n g e  to the validity o f  the appro p r i a t i o n s  m a d e  b y  secs. 4, 5, a n d  6  o f  this A ct.

(p) M a k i n g  these a p p r o p r i a t i o n s  retroactive to J u l y  1, 1 9 9 3  will p r o v i d e  a  valid : 

f u n d i n g  s o u r c e  for a p p r o p r i a t i o n s  m a d e  in 1 9 9 3 ,  in effect ratifying e x p e n d i t u r e s  u n d e r  t h o s e  j

i
appropriations.

i
(q) T h e  a p p r o p r i a t i o n s  m a d e  b y  secs. 4, 5, a n d  6  o f  this A c t  are for a  public p u r p o s e  j 

as r e q u i r e d  b y  an .  IX, sec. 17(c), Consti t u t i o n  o f  the State o f  A l a s k a .

*  S e c .  2. T h e  s u m  o f  $ 9 4 5 , 6 3 6 , 7 7 8 . 2 7  is a p p r o p r i a t e d  f r o m  the g e n e r a l  f u n d  to the b u d g e t  I 

r e s e r v e  f u n d  e s t ablished b y  an .  I X ,  sec. 17, C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to c o m p l y  

w i t h  the j u d g m e n t  in H i c k e l  v. H a l f o r d  ( S u p r e m e  C o u n  N o .  S - 6 1 2 4 / 6 1 3 4 )  ( A l a s k a  Jan. 27, 

1994).

*  S e c .  3. A n  a m o u n t  e q u a l  to the interest that w o u l d  h a v e  b e e n  e a r n e d  o n  m o n e y  r e c e i v e d  

b y  the state after J u n e  I, 1 9 9 0 ,  as a  result o f  t e r m i n a t i o n  t h r o u g h  s e t t l e m e n t  o r  o t h e r w i s e  o f  

a n  i n f o r m a l  a d m i n i s t r a t i v e  p r o c e e d i n g  i n v o l v i n g  taxes i m p o s e d  o n  m i n e r a l  i n c o m e ,  p r o d u c t i o n ,  

o r  p roperty, a n d  s u b s e q u e n t l y  d e p o s i t e d  in the g e n e r a l  fund, is a p p r o p r i a t e d  f r o m  the g e n e r a l  

f u n d  to the b u d g e t  r e serve f u n d  established b y  art. I X, sec. 17, C o n s t i t u t i o n  o f  th e  State o f  

A l a s k a ,  to c o m p l y  w i t h  the j u d g m e n t  in H i c k e l  v. H a l f o r d  ( S u p r e m e  C o u r t  N o .  S -  

6 1 2 4 / 6 1 3 4 ) ( A l a s k a  Jan. 27, 1994).

* S e c .  4. (a) T h e  s u m  o f  $ 4 1 6 , 6 0 0 , 0 0 0  is a p p r o p r i a t e d  u n d e r  a n. I X ,  sec. 17(c), o f  the 

C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  f r o m  the b u d g e t  reserve f u n d  esta b l i s h e d  b y  ar t  I X ,  sec. 

17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to the g e n e r a l  fund.

(b) T h e  a p p r o p r i a t i o n  m a d e  b y  (a) o f  this section is to f u n d  the p o r t i o n  o f  the fiscal 

y e a r  1 9 9 4  a p p r o p r i a t i o n s  e n a c t e d  in 1 9 9 3  that w a s  anticipated a s  b e i n g  f u n d e d  f r o m  a m o u n t s  

d e p o s i t e d  in th e  g e n e r a l  f u n d  r e p r e s e n t i n g  a  p o rtion o f  the r e v e n u e  r e c e i v e d  f r o m  i n f o r m a l  ta x  

c o n f e r e n c e  settlements.

(c) T h e  s u m  o f  $ 5 2 9 , 0 3 6 , 7 7 8 . 2 7  is a p p r o p r i a t e d  u n d e r  a rt E X ,  sec. 17(c), o f  th e  

C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  f r o m  the b u d g e t  reserve f u n d  e s t a blished b y  ar t  E X ,  sec. 

17, o f  t h e  C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to the g e n e r a l  fund.

(d) T h e  a p p r o p r i a t i o n  m a d e  b y  (c) o f  this section is to f u n d  th e  p o r t i o n  o f  the fiscal 

y e a r  1 9 9 4  a p p r o p r i a t i o n s  e n a c t e d  in 1 9 9 3  that w a s  anticipated as b e i n g  f u n d e d  f r o m  the
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g e n e r a l  f u n d  but, d u e  to shortfalls c r e a t e d  b y  d e c l i n i n g  state oil r e v e n u e ,  requires e x p e n d i t u r e  

o f  r e v e n u e  r e c e i v e d  f r o m  i n f o r m a l  tax c o n f e r e n c e  settlements.
f

*  S e c .  5. T h e  a m o u n t  a p p r o p r i a t e d  b y  sec. 3 o f  this A c t  is a p p r o p r i a t e d  u n d e r  art. IX, sec. i 

17(c), C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  f r o m  the b u d g e t  reserve f u n d  established b y  an. I X ,  ! 

sec. 17, C o n s t i t u t i o n  o f  the State o f  A l a s k a  to the g e n e r a l  fund.

* S e c .  6. In a ddition to the a m o u n t s  a p p r o p r i a t e d  b y  secs. 4  a n d  5  o f  this A ct, if the 

unrestricted state r e v e n u e  available for a p p r o p r i a t i o n  in fiscal y e a r  1 9 9 4  is insufficient to c o v e r  ! 

the fiscal y e a r  1 9 9 4  g e n e r a l  f u n d  appropriations, the a m o u n t  n e c e s s a r y  to b a l a n c e  r e v e n u e  a n d  

g e n e r a l  f u n d  a p p r o p r i a t i o n s  is a p p r o p r i a t e d  u n d e r  an .  IX, sec. 17(c), C o n s t i t u t i o n  o f  the State 

o f  A l a s k a  to the g e n e r a l  fund.

* S e c .  7. T h i s  A c t  is retroactive to J uly 1, 1993.

* S e c .  8. T h i s  A c t  takes effect i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) ,  o n l y  if secs. 4, 5, a n d  

6  o f  this A c t  r e c e i v e  the t h r e e - f o u n h s  m a j o r i t y  v o t e  o f  e a c h  h o u s e  r e q u i r e d  b y  art. E X ,  sec. 

17(c) o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .
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SENATE BILL NO.

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E I G H T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

BY THE SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

i Introduced: 
i Referred:

A BILL

j FOR AN ACT ENTITLED

1 (j "A h Act making appropriations to and from the constitutional budget reserve
'I

2 .[ fund under art. IX, see. 17(c), Constitution of the State of Alaska, for operating

3

[

4  !

5 |

6  i

7 :

8 : 

9

10

11

121

13
14

and capita! expenses of state government for fiscal year 1994; and providing for 

an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1. F I N D I N G S  A N D  I N T E N T ,  (a) F o l l o w i n g  ratification b y  t he voters, a i t  I X ,  

sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  t o o k  effect o n  J a n u a r y  2, 1991. T h i s  

a m e n d m e n t

(1) c r e a t e d  a  constitutional b u d g e t  reserve f u n d ;

(2) req u i r e d  that the p r o c e e d s  o f  certain tax a n d  m i n e r a l  r e v e n u e  d i s p u t e s  b e  

d e p o s i t e d  into that fund; a n d

(3) established limitations o n  the legislature’s ability to a p p r o p r i a t e  m o n e y  

f r o m  that fund.

(b) T h a t  a m e n d m e n t  d e d i c a t e s  to the constitutional b u d g e t  r e s e r v e  f u n d  m o n e y  f r o m
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m i n e r a l  lease b o n u s e s ,  rentals, royalties, royalty sale p r o c e e d s ,  federal m i n e r a l  r e v e n u e  s h a r i n g  

p a y m e n t s  o r  b o n u s e s ,  a n d  taxes i m p o s e d  o n  m i n e r a l  i n c o m e ,  p r o d u c t i o n ,  o r  p r o p e r t y  r e c e i v e d  I 

b y  the state after J u l y  1, 1 9 9 0  "as a result o f  the termination, t h r o u g h  settle m e n t  o r  o t h e r w i s e ,  i 

o f  a n  a d m i n i s t r a t i v e  p r o c e e d i n g  o r  o f  litigation in a State o r  federal court."
i

(c) F o l l o w i n g  the ratification o f  the b u d g e t  reserve a m e n d m e n t ,  the D e p a r t m e n t  o f  

R e v e n u e  r e q u e s t e d  that the attorney g e n e r a l  d e t e r m i n e  w h e t h e r  the t e r m  "administrative 

p r o c e e d i n g "  in art. IX, sec. 17, o f  the Consti t u t i o n  o f  the State o f  A l a s k a ,  a p p l i e d  to i n f o r m a l  I
I

c o n f e r e n c e s  a n d  audits o r  o n l y  to f o r m a l  hearings. O n  A p r i l  24, 1 9 9 2 ,  the a t torney g e n e r a l

is s u e d  a  f o r m a l  o p i n i o n  c o n c l u d i n g  that i n f o r m a l  c o n f e r e n c e s  d o  n o t  constitute " administrative |
I

p r o c e e d i n g s "  for the p u r p o s e s  o f  an. IX. sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .  

T h e  a t t o r n e y  g e n e r a l  r e a s o n e d  that sec. 17 a p p l i e d  to a d m i n istrative actions that w e r e  similar 

to litigation, s u c h  as the f o r m a l  h e a r i n g s  h e l d  b y  the D e p a r t m e n t  o f  R e v e n u e .  T h e  o p i n i o n  

c o n c l u d e d  that i n f o r m a l  c o n f e r e n c e s  h e l d  for p u r p o s e s  o f  d i s c u s s i o n  a n d  n e g o t i a t i o n  "fall 

o u t s i d e  the a m b i t  o f  the c o m m o n  u n d e r s t a n d i n g  o f  litigation o r  legal contests."

(d) S i n c e  J u l y  1. 19 9 0 ,  the state h a s  e n g a g e d  in several f o r m a l  admin i s t r a t i v e  h e a r i n g s  

a n d  judicial p r o c e e d i n g s  to resolve oil a n d  g a s  tax a n d  m i n e r a l  r o y alty disputes. R e v e n u e  

f r o m  thr ^ r m i n a t i o n  o f  these disputes h a s  b e e n  d e p o s i t e d  into the constitutional b u d g e t  r e s e r v e  

fund. D u r i n g  this period, the state also r e c e i v e d  oil a n d  g a s  o r  m i n e r a l  tax r e v e n u e  f r o m  audit 

a s s e s s m e n t s  in the i n f o r m a l  c o n f e r e n c e  phase. In c o n f o r m a n c e  w i t h  the A p r i l  2 4, 1 9 9 2  

o p i n i o n  o f  the a ttorney general, the D e p a r t m e n t  o f  R e v e n u e  d e p o s i t e d  in the g e n e r a l  f u n d  all 

r e v e n u e  resulting f r o m  se t t l e m e n t  o f  i n f o r m a l  tax c o n f e r e n c e s .

(e) D u r i n g  the 1 9 9 3  legislative session, the legislature p a s s e d  s e v eral a p p r o p r i a t i o n  

bills. F o r  e x a m p l e ,  H B  45 ,  the e d u c a t i o n  b u d g e t ,  w a s  p a s s e d  b y  th e  H o u s e  o n  F e b r u a r y  22, 

1 9 9 3 ,  b y  a  v o t e  o f  36-0, a n d  w a s  p a s s e d  b y  the S e n a t e  o n  M a r c h  15, 1 9 9 3 ,  b y  a  v o t e  o f  15-4. 

S e n a t e  Bill 60 ,  r e g a r d i n g  s c h o o l  const r u c t i o n  grants, w a s  p a s s e d  b y  th e  S e n a t e  o n  A p r i l  24 ,  

1 9 9 3 ,  b y  a  v o t e  o f  12-8, a n d  b y  the H o u s e  o n  M a y  11, 1 9 9 3 ,  b y  a  v o t e  o f  39-1, a n d  the 

S e n a t e  c o n c u r r e d  in the final v e r s i o n  b y  a  v o t e  o f  1 7 - 3  o n  M a y  11, 1 9 9 3 .  O t h e r  

a p p r o p r i a t i o n s  p a s s e d  b y  the legislature in 1 9 9 3  i n c l u d e  H B  55, the o p e r a t i n g  b u d g e t ;  S B  183, 

the capital b u d g e t ;  a n d  S B  126, intertie l o a n s  a n d  grants a n d  p o w e r  c o s t  equali z a t i o n  f u n d .  

F o r  fiscal y e a r  1 9 9 4 ,  the legislature a p p r o v e d  appro p r i a t i o n s  f r o m  the g e n e r a l  f u n d  in e x c e s s  

o f  $ 3 , 1 6 3 , 1 0 0 , 0 0 0 .
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(f) In p a s s i n g  the a p p r o p r i a t i o n  bills in 1 9 9 3 ,  the legislature a u t h o r i z e d  the e x p e n d i t u r e  

o f  anticipated r e v e n u e  in the g e n e r a l  fu n d ,  i n c l u d i n g  a m o u n t s  d e p o s i t e d  in that f u n d  as a  result 

o f  s e t t l e m e n t  o f  i n f o r m a l  tax c o n f e r e n c e s .  A t  the t i m e  the legislature p a s s e d  those 

a p p r o p r i a t i o n s  lor fiscal y e a r  1 9 9 4 ,  r e v e n u e  forecasts s h o w e d  a  s u r plus in the g e n e r a l  fund. 

T h u s ,  the legislature d i d  no t  anticipate that all m o n e y  d e r i v e d  f r o m  the s e t t lement o f  i n f o r m a l

tax c o n f e r e n c e s  w o u l d  b e  spent. D u e  to the u n a n t i c i p a t e d  d e c r e a s e  in state r e v e n u e ,  the state !

I
treasury h a s  less m o n e y  t h a n  w a s  anticipated at the t i m e  that the legislature m a d e  its 

a p p r o p r i a t i o n s  in 1 9 9 3 .  B e c a u s e  o f  this shortfall, a n y  anticipated s u rplus r e p r e s e n t i n g  

sett l e m e n t s  o f  i n f o r m a l  tax c o n f e r e n c e s ,  a n d  a m o u n t s  r e c e i v e d  f r o m  i n f o r m a l  tax c o n f e r e n c e  

sett l e m e n t s  o c c u r r i n g  after J u l y  1, 1 9 9 4 ,  m u s t  b e  e x p e n d e d  to fully f u n d  the capital a n d  

o p e r a t i o n  a p p r o p r i a t i o n s  e n a c t e d  in 1993.

(g) O n  J uly 12, 1 9 9 3 .  the S e n a t e  M a j o r i t y  filed suit c h a l l e n g i n g  the D e p a r t m e n t  o f  

R e v e n u e  action o f  d e p o s i t i n g  into the g e n e r a l  f u n d  r e v e n u e  resulting f r o m  i n f o r m a l  tax 

c o n f e r e n c e s .  H a l f o r d  v. H i c k e l ,  ( 3 A N - 9 3 - 6 2 9 7  Cl). O n  J u l y  27, 1 9 9 3 ,  f o r m e r  G o v e r n o r  S t e v e  

C o w p e r  filed a  similar c o m p l a i n t  c a p t i o n e d  C o w p e r  v. H i c k e l  ( 3 A N - 9 3 - 6 8 4 8  Cl). T h e  c a s e s  

w e r e  c o n s o l i d a t e d .

(h) O n  N o v e m b e r  19, 1 9 9 3 ,  the c o u r t  i s s u e d  its d e c i s i o n  w h i c h  c o n c l u d e d  that sec. 1 7  

a p p l i e d  to i n f o r m a l  tax c o n f e r e n c e s .  O n  N o v e m b e r  29, 1 9 9 3 ,  the state p r e s e n t e d  e v i d e n c e  that 

retroactive application o f  the c o u r t’s ruling, requ i r i n g  transfer o f  o v e r  $ 9 4 0 , 0 0 0 , 0 0 0  f r o m  the 

g e n e r a l  f u n d ,  w o u l d  disrupt state f i n a n c e s  a n d  p u t  at risk the justifiable reliance interest o f  

A l a s k a n s  a n d  municipalities t h r o u g h o u t  the state.

(i) T h e  s u p e r i o r  c o u r t  d i s m i s s e d  the state’s r e q u e s t  that the ruling b e  a p p l i e d  

p r o s p e c t i v e l y  only. T h e  c o u r t  f o u n d  the e v i d e n c e  o f  h a r d s h i p  " v e r y  c o m p e l l i n g , "  b u t  n o t e d  

that the h a r d s h i p  c o u l d  b e  r e lieved if the legislature r e a p p i o p r i a t e d  the m o n e y  fo r  fiscal y e a r  

19 9 4 .  T h e  c o u r t  o r d e r e d  the g o v e r n o r  to fully restore the constitutional b u d g e t  r e s e r v e  f u n d  

w i t h  interest a n d  to c o m p l y  w i t h  its d e c i s i o n  b y  the e n d  o f  the 1 9 9 4  legislative session. T h e  

s u p e r i o r  c o u r t  n o t e d  "it is no t  clear that the G o v e r n o r  c o u l d  legally r e m o v e  th e  i m p r o p e r l y  

p l a c e d  f u n d s  f r o m  the g e n e r a l  f u n d  [to the B u d g e t  R e s e r v e  F u n d ]  w i t h o u t  a n  a p p r o p r i a t i o n  

a u t h o r i z i n g  it."

(j) F o l l o w i n g  a p p e a l  to the A l a s k a  S u p r e m e  C o u r t ,  that d e t e r m i n e d  that all i n c o m e  that 

resulted f r o m  the s e t t l e m e n t  o r  o t h e r  t e r m i n a t i o n  o f  i n f o r m a l  admin i s t r a t i v e  p r o c e e d i n g s
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i n v o l v i n g  certain taxes since J u l y  1, 1 9 9 0 ,  s h o u l d  h a v e  b e e n  d e p o s i t e d  into the b u d g e t  r e serve 

f u n d  c r e a t e d  b y  art. IX ,  sec. 17, o f  the Consti t u t i o n  o f  the State o f  A l a s k a .

(k) T h e  A l a s k a  S u p r e m e  C o u r t  o r d e r e d  the g o v e r n o r  to restore the constitutional 

b u d g e t  r e s e r v e  fu n d ,  w i t h  interest f r o m  the d a t e  o f  receipt b y  the state o f  m o n e y  d e s c r i b e d  in 

(j) o f  this section.

I
(1) T h e  a m o u n t  r e q u i r e d  to restore the constitutional b u d g e t  reserve f u n d  consistent 

w i t h  judicial interpretation is $ 9 4 5 , 6 3 6 , 7 7 8 . 2 7 ,  p lus interest that w o u l d  h a v e  b e e n  e a r n e d  u p o n  i 

i n v e s t m e n t  o f  this m o n e y ,  calculated f r o m  the d a t e  o f  receipt b y  the state.

( m )  A s  o f  F e b r u a r y  1 9 9 4 ,  there is n o t  sufficient u n a p p r o p r i a t e d  m o n e y  in the g e n e r a l  

f u n d  to a l l o w  the g o v e r n o r  to unilaterally transfer the m o n e y  n e e d e d  to fully restore the 

constitutional b u d g e t  reserve fund.

(n) It is the intent o f  the legislature to p r o v i d e  a  f u n d i n g  s o u r c e  for restoration o f  the 

constitutional b u d g e t  reserve f u n d  in o r d e r  for the g o v e r n o r  to satisfy the o r d e r  o f  the A l a s k a  

S u p r e m e  Cou r t .  T h e  legislature finds that this c o u r t  o r d e r  c a n  b e  c o m p l i e d  w i t h  b y  a n  

a p p r o p r i a t i o n  f r o m  the g e n e r a l  f u n d  to the constitutional b u d g e t  r e s e r v e  fund, retroactive to 

J u l y  1, 1 9 9 3 ,  o f  the principal a n d  interest that s h o u l d  h a v e  b e e n  d e p o s i t e d  into that b u d g e t  

r e s erve fund, it is the intent o f  the legislature that this a p p r o p r i a t i o n  will restore all m o n e y  

to the constitutional b u d g e t  r e s erve f u n d  that s h o u l d  h a v e  b e e n  d e p o s i t e d  there s i n c e  J u l y  1, 

1 9 9 0  u n d e r  the p r o v i s i o n s  o f  ar t  I X ,  sec. 17, o f  the Consti t u t i o n  o f  the State o f  A l a s k a .  T h i s  

A c t  also appropriates, u n d e r  art. I X ,  sec. 17(c), o f  the C o nstitution o f  the State o f  A l a s k a ,  that 

s a m e  a m o u n t  o f  m o n e y  f r o m  the constitutional b u d g e t  r e s e r v e  f u n d  to the g e n e r a l  fu n d .

(o) A l a s k a n s  h a v e  relied o n  a p p r o p r i a t i o n s  m a d e  d u r i n g  the 1 9 9 3  legislative session. 

F ina n c i a l  uncertainty is costly for municipalities, state agencies, a n d  t he p e o p l e  o f  the state. 

C o n t i n u e d  u n c ertainty m a k e s  financial p l a n n i n g  impo s s i b l e .  F u r t h e r  litigation c o n c e r n i n g  t h e  

capital a n d  o p e r a t i n g  e x p e n d i t u r e s  a u t h o r i z e d  b y  the appro p r i a t i o n s  m a d e  in 1 9 9 3  for fiscal 

y e a r  1 9 9 4  w o u l d  create greater uncertainty. T h e  i m p o r t a n c e  o f  finality a n d  stability in 

g o v e r n m e n t  requires that the g o v e r n o r  a n d  the legislature t ake i m m e d i a t e  action to restore the 

constitutional b u d g e t  r e serve f u n d  a n d  a p p r o p r i a t e  m o n e y  f r o m  that f u n d  u n d e r  a r t  I X ,  sec. 

17(c), o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .  A l t h o u g h  it m i g h t  b e  p o ssible to m a k e  the 

a p p r o p r i a t i o n s  b y  s i m p l e  m a j o r i t y  v o t e  o f  the legislature u n d e r  art. I X ,  sec. 17(b), o f  the 

C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  this A c t  m a k e s  the a p p r o p r i a t i o n s  u n d e r  art. D C ,  sec. 17(c),

•4*
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o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  w h i c h  requires a  three-fourths m a j o r i t y  v o t e  o f  e a c h  

h o u s e  o f  the legislature. T h i s  action p r o v i d e s  finality a n d  e n s u r e s  that there will b e  n o  

s u c c e s s f u l  c h a l l e n g e  to the validity o f  the a p p r o p r i a t i o n s  m a d e  b y  secs. 4, 5, a n d  6  o f  this A ct.

(p) M a k i n g  these a p p r o p r i a t i o n s  retroactive to J uly 1, 1 9 9 3  will p r o v i d e  a  valid 

f u n d i n g  s o u r c e  for appro p r i a t i o n s  m a d e  in 1 9 9 3 ,  in effect ratifying e x p e n d i t u r e s  u n d e r  t h o s e  \ 

appropriations.

(q) T h e  a p p r o p r i a t i o n s  m a d e  b y  secs. 4, 5, a n d  6  o f  this A c t  are for a  publ i c  p u r p o s e  ; 

as r e q u i r e d  b y  an .  IX, sec. 17(c), C o n s t i t u t i o n  o f  the State o f  A l a s k a .

* S e c .  2. T h e  s u m  o f  $ 9 4 5 , 6 3 6 , 7 7 8 . 2 7  is a p p r o p r i a t e d  f r o m  the g e n e r a l  f u n d  to the b u d g e t  

reserve' f u n d  established b y  a n .  IX ,  sec. 17, C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to c o m p l y  

w i t h  the j u d g m e n t  in H i c k e l  v. H a l f o r d  ( S u p r e m e  C o u n  N o .  S - 6 1 2 4 / 6 1 3 4 )  ( A l a s k a  Jan. 27, 

1994).

*  S e c .  3. A n  a m o u n t  e q u a l  to the interest that w o u l d  h a v e  b e e n  e a r n e d  o n  m o n e y  r e c e i v e d  

b y  the state after J u n e  1, 19 9 0 ,  as a  result o f  t e r m i n a t i o n  t h r o u g h  s e t t l e m e n t  o r  o t h e r w i s e  o f  

a n  i n f o r m a l  administrative p r o c e e d i n g  i n v o l v i n g  taxes i m p o s e d  o n  m i n e r a l  i n c o m e ,  p r o d u c t i o n ,  

o r  p roperty, a n d  s u b s e q u e n t l y  d e p o s i t e d  in die g e neral fund, is a p p r o p r i a t e d  f r o m  the g e n e r a l  

f u n d  to the b u d g e t  reserve f u n d  estab'ished b y  an. I X ,  sec. 17, C o n s t i t u t i o n  o f  th e  State o f  

A l a s k a ,  to c o m p l y  w i t h  the j u d g m e n t  in H i c k e l  v. H a l f o r d  ( S u p r e m e  C o u r t  N o .  S -  

6 1 2 4 / 6 1 3 4 ) ( A ! a s k a  Jan. 27, 1994).

*  S e c .  4. (a) T h e  s u m  o f  $ 4 1 6 , 6 0 0 , 0 0 0  is a p p r o p r i a t e d  u n d e r  a r t  I X ,  sec. 17(c), o f  the 

C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  f r o m  the b u d g e t  r e s e r v e  f u n d  e s t a b l i s h e d  b y  art. I X ,  sec. 

17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to the g e n e r a l  fund.

(b) T h e  a p p r o p r i a t i o n  m a d e  b y  (a) o f  this section is to f u n d  the p o r t i o n  o f  th e  fiscal 

y e a r  1 9 9 4  a p p r o p r i a t i o n s  e n a c t e d  in 1 9 9 3  that w a s  anticipated a s  b e i n g  f u n d e d  f r o m  a m o u n t s  

d e p o s i t e d  in the g e n e r a l  f u n d  r e p r e s e n t i n g  a  portion o f  the r e v e n u e  r e c e i v e d  f r o m  i n f o r m a l  tax 

c o n f e r e n c e  settlements.

(c) T h e  s u m  o f  $ 5 2 9 , 0 3 6 , 7 7 8 . 2 7  is a p p r o p r i a t e d  u n d e r  a r t  D C ,  sec. 17(c), o f  th e  

C o n s t i t u t i o n  o f  th e  State o f  A l a s k a ,  f r o m  the b u d g e t  r e s e r v e  f u n d  e s t a b l i s h e d  b y  a n .  D C ,  sec. 

17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to the g e n e r a l  fund.

(d) T h e  a p p r o p r i a t i o n  m a d e  b y  (c) o f  this section is to f u n d  th e  p o r t i o n  o f  t he fiscal 

y e a r  1 9 9 4  a p p r o p r i a t i o n s  e n a c t e d  in 1 9 9 3  that w a s  anticipated a s  b e i n g  f u n d e d  f r o m  the

-5*
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1 ! g e n e r a l  f u n d  but, d u e  to shortfalls c r e a t e d  b y  d e c l i n i n g  state oil r e v e n u e ,  require e x p e n d i t u r e  i

2  j o f  r e v e n u e  r e c e i v e d  f r o m  i n f o r m a l  tax c o n f e r e n c e  settlements.
3  I * S e c .  5. T h e  a m o u n t  a p p r o p r i a t e d  b y  sec. 3  o f  this A c t  is a p p r o p r i a t e d  u n d e r  an. I X ,  sec. i

4  17(c), C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  f r o m  the b u d g e t  r e s e r v e  f u n d  established b y  an. I X ,  !

5  sec. 17, C o nstitution o f  the State o f  A l a s k a  to the g e n e r a l  fund.

6  * S ec. 6. In addition to the a m o u n t s  a p p r o p r i a t e d  b y  secs. 4  a n d  5 o f  this A ct, if the

; i
7  I unrestricted state r e v e n u e  available for a p p r o p r i a t i o n  in fiscal y e a r  1 9 9 4  is insufficient to c o v e r

8  the fiscal y e a r  1 9 9 4  g e n e r a l  f u n d  appropriations, the a m o u n t  n e c e s s a r y  to b a l a n c e  r e v e n u e  a n d

9  g e n e r a l  f u n d  a p p r o priations is a p p r o p r i a t e d  u n d e r  art. I X ,  sec. 17(c), C o n s t i t u t i o n  o f  the State

1 0  o f  A l a s k a  to the g e n e r a l  fund.

1 1  *  S e c .  7. T h i s  A c t  is retroactive to J uly 1, 1993.

1 2  | * S e c .  8. T h i s  A c t  takes effect i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) ,  o n l y  if secs. 4, 5, a n d

1 3  'j 6  o f  this A c t  r e c eive the three-fourths m a j o r i t y  v o t e  o f  e a c h  h o u s e  r e q u i r e d  b y  art. E X ,  sec.

1 4  I 17(c) o f  the C o nstitution o f  the State o f  A l a s k a .
i

I .1 •f
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DRAFT TRANSMITTAL LETTER 

Under the authority of art. Ill, sec. 18, of the Alaska 

Constitution, I am transmitting a bill necessary for the state to 

comply with the January 27, 1994, order of the Alaska Supreme 

Court in nickel v. Calfcrd, the litigation concerning the 

constitutional budget reserve fund. This bill appropriates money 

from the general fund to fully restore the constitutional budget 

reserve fund as required by the court's order. In addition, it 

appropriates money from the constitutional budget reserve fund to 

the general fund to provide valid funding sources for fiscal year 

1994 appropriations. The enactment of this bill is essential for 

two reasons: it ensures that the state is in compliance with the

order of the Alaska Supreme Court, and it provides finality with 

regard to the validity of fiscal year 1994 appropriations.

The bill sets out findings concerning the constitutional budget 

reserve fund and the litigation on this issue. That litigation 

resulted in an order of the Alaska Supreme Court that the 

governor restore the constitutional budget reserve fund, with 

interest. The amount required to restore that fund consistent 

with the court's interpretation is $945,636,778.27, plus income 

that would have been earned upon investment of this money, 

calculated from the date of receipt by the state. The bill makes 

appropriations necessary to accomplish this.

1



• * . * , • • • ##«•*•• 
S e c t i o n s  4, 5, a n d  6 of. the b i l l  a p p r o p r i a t e  money, f r o m  the

constitutional budget reserve fund to the general fund. The

appropriations require a.tnree-fourths majority vote of each

house of the legislature under art. IX, sec. 17(c) of the Alaska

Co n s t i t u t i o n .  If secs. 4, 5, a n d  5 r _c e i v e  th i s  r e q u i r e d  vote,

the bill will take effect immediately upon enactment.

The enactment of this bill is essential to the State of Alaska.

If enacted into law, the bill will bring the state into 

compliance with the order of the Alaska Supreme Court. By making 

appropriations from the constitutional budget reserve fund, the 

bill provides valid funding sources for fiscal year 1994 

appropriations.

This bill accomplishes these goals in a manner that provides 

finality. For these reasons, I strongly urge your support for 

this bill.

Sincerely,

Walter J. Hickel 
Governor

2





FISCAL NOTE

Revision Date:________________________________
Title: Grants/Loans for Storage Tank Owners

STATE OF ALASKA

1994 LEGISLATIVE SESSION
BILL NO.

  Department Affected:

HB 513

Environmental

Sponsor
Requestor

House Labor and Commerce Committee 
House State Affairs Committee

Conservation 
Spill Prevention and ResponseB R U : ________________________

Component: Underground Storage Tank

Expenditures/Revenues:
COMPONENT SERIAL NO. 

(Thousands of Dollars)
1207

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS .CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

R I N D  S O U R C E
1002 Federal Receipu
1003 GP Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FT94) cost; S 0.0

POSITIONS:
FULL-TIME 0.0
PART-TIME 0.0
TEMPORARY 0.0

Prepared by: Bob Poe. Director
Division: Information & Administrative

Approved by Commissioner v&-<

Agency: Department of Environmental Conservation Date: 3/14/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE 
Per further distribution information, call the Governor's Legislative Office

(REV 10/93) g:/asdir/fn94/hb513fn.xls Page 1 of 1



Board of Storage Tank Assistance
410 WILLOUGHBY AVENUE 

.JUNEAU, ALASKA 99801 
(907) 465-5219

Walter J. Hickel, Governor FAX (907) 465-5218

POSITION PAPER
IN SUPPORT OF: House Bill 513 (HB 513)

SUBJECT: "An Act relating to tinancial assistance for certain owners or operators
underground petroleum storage tank systems; and providing for an effective date.1'

The Board of Storage Tank Assistance supports House Bill 513.
Section 1: Currently, if a Storage Tank Assistance Fund applicant is denied financial assistance 
completely by the Department o f Environmental Conservation, the applicant has no recourse if the 
applicant disputes the determination. Numerous applicants have been denied financial assistance by the 
Department o f Environmental Conservation fo r a variety o f determinations. Under existing law, when 
certain costs are denied, applicants may come before the Board of Storage Tank Assistance to help 
mediate the dispute. Applicants that have been determined completely ineligible cannot currently come 
before the Board. Applicants that are determined ineligible and have been denied any assistance 
whatsoever feel they should a lso have the right to present their case before the Board o f Storage Tank 
Assistance since all o f their eligible costs have in fact been denied. This change clarifies the authority of 
the Board to mediate disputes when all eligible costs have been denied.

Section 2: The Storage Tank Assistance fund will soon be approaching the end o f the application period 
fo r cleanup assistance. The last day to apply fo r financial assistance for cleanup is June 30, 1994. After 
that date if UST owners or operator d iscover contamination they must pay the full cost themselves. The 
closure and upgrade financial assistance program currently has no statutory deadlines fo r applications to 
be submitted. Closing the application period for c losure and upgrade corrects an oversight in the 
enabling legislation and begins the first step in phasing out the Program.

Section 3 : Currently, there are over 800 unfunded requests fo r financial assistance fo r testing, closure, 
upgrade o r cleanup activities in the State of Alaska. Within that total there are currently over 400 
unfunded requests fo r closure and upgrade assistance that will not receive funds o r begin work until 
after the c lose o f the application period fo r cleanup assistance. The last day to apply fo r cleanup 
assistance is June 30, 1994. Under existing law, should these closure or upgrade applicants that will not 
receive funds until FY 95 discover contamination while conducting upgrade or closure activities they will 
be unable to apply fo r assistance from the State of Alaska. Many o f the applicants fo r c losure and 
upgrade assistance originally applied in 1991 and have been waiting for funding fo r over three years. If 
these applicants discover contamination and cannot afford to undertake the high cost o f cleanup and fail 
to receive financial assistance they will face fines, penalties and possible bankruptcy. Furthermore, if an 
owner cannot pay the cost of cleanup, the State actually undertakes the task using Response Funds.

Allowing applicants who have already applied for financial assistance to remain eligible fo r cleanup 
assistance from  the Storage Tank Assistance Fund will further protect drinking water supplies fo r the 
State of Alaska and reduce further demands on the Spill Response Fund. Many o f the facilities affected 
by the EPA requirements that are currently awaiting funding are in the outlying areas of the State, on the 
Alaska Highway, remote lodges, rural community airstrips and fishing villages. Although protecting 
drinking water supplies in urban areas such as Anchorage and Fairbanks is critical, maintaining essential 
fuel services fo r the State is undeniably an important consideration for stable, econom ic growth, tourism

■h 4, 1994
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ite  R e f e r r e d : M a r c

ite o f  C o m m i t t e e  A c t i o n :

F U R T H E R  R E F E R R

J - 1 U U 5 J C ,  U J 1 V 1 I V 1 1 I  1 b f c  K f c F U K T

le J U D I C I A R Y  C o m m i t t e e  c o n s i d e r e d :

O U S E  B I L L  N O .  5 1 7

m  A c t  relating to real p r o p e r t y  transfers."

H B  5 1 7

R E A L  P R O P E R T Y  T R A N S F E R S

R E C O M M E N D A T I O N S :  

b e  r e p l a c e d  w i t h __________

J h a v e  a t t a c h e d  a m e n d m e n t s ( s )

] d o  p a s s  

] d o  n o t  p a s s  

] n o  r e c o m m e n d a t i o n s  

] individual r e c o m m e n d a t i o n s  

] additional referral to t h e ______

[ ] the s a m e  title 

-I ] a  n e w  title

C o m m i t t e e

(Dcpt/Djtc)

A D O P T S : _____________________________________________letter o f  Intent

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) :  (Depl) A P P R O V E S  P R E V I O U S :

[ ] fiscal i m p a c t _____________________________________________  I ] fiscal n o t e ( s ) ______

f J z e r o  fiscal n o t e ___________________________________________________I ] z e r o  fiscal note(s)

CHAIRMAN'S SIGNATURE
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ALASKA ASSOCIATION OF REALTORS, INC?
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KWiphorja 007-363.7133

REALTOR ®

DATE: M A R C H  14,1994

T O H O U S E  JUDICIARY COMMITTEE
BRIAN PORTER, C H A I R M A N  
JEANNETTE JAMES, VICE C H A I R M A N

FROM: D E A  TURNER, & f ~
EXECUTIVE VICE PRESIDENT

REF: H B  517

A T T A C H E D  A R E  COPIES O P  RESOLUTIONS IN F A V O R  O F  SB206 T H E  
C O M P A N I O N  BILL ADDRESSING "INNOCENT MISREPRESENTATION". THESE 
RESOLUTIONS H A V E  E N D O R S E D  THE PASSAGE OF SB206, A N D  A R E  F R O M  ALL

S E V E N  BOARDS' O F  REALTORS® IN ALASKA. ALL SEVEN BOARDS', 
RESPRESENITNG T H E  1100 PLUS REALTORS IN T H E  STATE, H A V E  REAFFIRMED 
TfflER SUPPORT F O R  H B  517.
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Valley Board of REALTORS®
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Telephone 907-376-5080 « Fax 907-376-5081

R EALTO R 6'

Resolution 93-01
A  R e s o l u t i o n  S u p p o r t i n g  S e n a t e  Bi l l  206, I n n o c e n t  

M i s r e p r e s e n t a t i o n s  b y  A g e n t s  in K e a l  P r o p e r t y  T r a n s a c t i o n s

W H E R E A S ,  S e n a t e  B i l l  2 0 G  w a d  i n t r o d u c e d  I n  t h e  E i g h t e e n t h  S e s s i o n  o f  t h e  
A l a s k a  S t a t e  L e g i s l a t u r e  a t  t h e  r e q u e s t  o f  t h e  A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S ,  
a n d

W H E R E A S ,  t h i s  l e g i s l a t i o n  w o u l d  r e m o v e  l i a b i l i t y  f o r  " I n n o c e n t  
K i R r e p r e a e n t a t i o n o "  b y  a g e n t s  i n  a  t e a l  e s t a t e  t r a n s a c t i o n ,  a n d

W H E R E A S ,  A l a s k a  a n d  t w o  o t h e r  s t a t e o  a r e  t h e  o n l y  j u r i s d i c t i o n s  i n  w h i c h  
r e a l  e o t a t e  p r o f e s s i o n a l s  a r e  m o d e  l i a b l e  f o r  " I n n o c e n t  M i s r e p r e s e n t a t i o n s , "  
a n d

W H E R E A S ,  A l a s k a  s t a t u t e s  e r e  a i l G n t  o n  " I n n o c e n t  M i s r e p r e s e n t a t i o n s "  
t h e r e  h o g  b e e n  c a u s e  f o r  n u m e r o u s  l a w s u i t s ,  c a u s i n g  e r r o r s  a n d  o m i s s i o n s  
u n d e r w r i t e r s  t o  e i t h e r  w i t h d r a w  f r o m  i s s u i n g  p o l i c i e s  i n  A l a s k a  o r  c a u s i n g  
i n s u r a n c e  c o m p a n i e s  t o  i n c r e a s e  t h e i r  p r e m i u m  r a t e s  t o  r e a l  o s t s t o  
p r o f e s s i o n a l s ,  a n d

W H E R E A S ,  e r r o r s  a n d  e m i s s i o n s  i n s u r a n c e  p r e m i u m s  o r e  s o  e x p e n s i v e  r e a l  
e s t a t e  a g e r . t a  t r a y  d c l e i m i n e  t h e  i n s u r a n c e  t o  b e  c o s t  p r o h i b i t i v e  t o  c a r r y ,  a n d

W H E R E A S ,  t h e  a b s e n c e  o f  s u c h  p r o t e c t i o n  i s  n o t  i n  t h e  p u b l i c '  3 h o s t  
i n t e r e s t  b e c a u s e  t h e  A l a s k a  S u r e t y  F u n d  d o e s  n e t  e o v e i  i n n o c e n t  
m i s r e p r e s e n t a t i o n  c l a i m s ,  a n d

W H E R E A S ,  t h e  A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S  w h o l e h e a r t e d l y  s u p p o r t e d  t h o  
p a s s a g e  o f  l e g i s l a t i o n  d u r i n g  t h e  S e v e n t e e n t h  L e g i s l a t u r e  a d d r e s s i n g  R e a l  
P r o p e r t y  T r a n s f e r  D i s c l o s u r e  <AS 3 4 , 7 0 )  w h i c h  f u r t h e r  i n c r e a s e s  a  r e a l  e s t a t e  
a g e n t ' s  l i a b i l i t y  e x p o s u r e ,  a n d

W H E R E A S ,  t h o  r e e l  e s t a t e  c o m m u n i t y ' a  p e . ? i t i e r .  i s  t h a t  a n  a g e n t  o r  b r o k e r  
f o r  t h e  t r a n s f e r o r  o r  t r a n s f e r e e  s h o u l d  n o t  b n  l i a b l e  f o r  " I n n o c e n t  
M i e z e p r e a o n t e t < o n s "  i n  i n f o r m a t i o n  p r o v i d e r *  t o  t h e  t r a n s f e r e e  i n  t h o  t r a n s f e r  
o f  a n  i n t e r e s t  i n  r e a l  p r o p e r t y  i f  t h e  a g e n t  d o e s  n o t  h a v e  p e r s o n a l  k n o w l e d g e  
o f  t h e  e r r o r ,  i n a c c u r a c y ,  o r  o m i s s i o n  t h a t  i s  t h e  f c s a i a  f o r  t h o  
m i s r e p r e s e n t a t i o n s ,

MOW T H E R E F O R E ,  B E  I T  R E S O L V E D  t h a t  t h e  V a l l e y  B o a r d  o f  R E A L T O R S  
s t r o n g l y  u r g e s  t h e  A l a s k a  s t a t e  L e g i s l a t u r e  t o  p e s s  S e n a t e  B i l l  2 0 6 .

A d o p t e d  t h i s  2 0 t h  < tg y  o f  J u l y ,  1 9 9 3 .

t ^ LsLijJhjLh^/^ \
T a m m y  S h n n l K y ,  S e c r e t a r y  ^  ' Q /S teve Adam3, P re s id e n t

MFMMP BOARD *> NATIONAL ASSOCIATION OF REALTORS® • ALASKA ASSOCIATION OF REALTORS® M g
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GREATER FAIRBANKS BOARD OF REALTORS®
1449 Gilltim Wov

T h e  V o i c e  f o r  R e a i  E s t a t e ™ in FAIRBANKS Fflirbnnk*. A h s k u  9 9 7 0 1
REALTOR® (907) 452-7743

A  R E S O L U T I O N  S U P P O R T I N G  S E N A T E  B I L L  2 0 6 ,  I N N O C E N T  

M I S R E P R E S E N T A T I O N S  B Y  A G E N T S  I N  R E A L  P R O P E R T Y  T R A N S A C T I O N S

W H E R E A S ,  S e n a t e  Bill 2 0 6  w a s  i n t r o d u c e d  In the Ei g h t e e n t h  S e s s i o n  o f  the A l a s k a  

State Legislature at the request o f  the A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S ® ,  a n d

W H E R E A S ,  this legislation w o u l d  r e m o v e  liability for "Inno c e n t  M i s r c p r e s e n t i o n s "  b y  

a g e n t s  in a  real estate transaction, a n d

W H E R E A S ,  A l a s k a  a n d  t w o  other states are the o n l y  jurisdictions in w h i c h  real estate 

professionals a r e  m a d e  liable for "innocent Misrepresentations," a n d

W H E R E A S ,  A l a s k a  statutes are silent o n  " I n n o c e n t  Misrepresentions'' there h a s  b e e n  

c a u s e  for n u m e r o u s  lawsuits, c a u s i n g  errors a n d  o m i s s i o n s  underwriters to cither w i t h d r a w  f r o m  

issuing policies in A l a s k a  or c a u s i n g  i n s u r a n c e  c o m p a n i e s  to increase their p r e m i u m  rates to real 

estate professionals, a n d

W H E R E A S ,  errors a n d  o m i s s i o n s  i n s u r a n c e  p r e m i u m s  are s o  e x p e n s i v e  real estate 

a g e n t s  m a y  d e t e r m i n e  die insurance to b e  cost prohibitive to c a n y ,  a n d

W H E R E A S ,  the a b s e n c e  o f  s u c h  protection is n o t  in the public's best interest b e c a u s e  th e  

A l a s k a  S u r e t y  F u n d  d o c s  not c o v e r  innocent misrepresentation claims, a n d

W H E R E A S ,  die A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S ®  w h o l e h e a r t e d l y  s u p p o r t e d  t he 

p a s s a g e  o f  legislation dur i n g  the S e v e n t e e n t h  L e g islature a d d r e s s i n g  R e a l  P r o p e r t y  T r a n s f e r  

D i s c l o s u r e  ( A S  34. 7 0 )  w h i c h  further increases a real estate agent's liability expos u r e ,  a n d

W H E R E A S ,  the real estate c o m m u n i t y ’s position is that a n  a g e n t  o r  b r o k e r  for the 

transferor o r  transferee s h o u l d  not b e  liable for " I n n o c e n t  Misrepresentations" in i n f o r m a t i o n  

p r o v i d e d  to t h e  transferee in the transfer o f  a n  interest in real property if the a g e n t  d o e s  n o t  h a v e  

p e r s o n a l  k n o w l e d g e  o f  the error, i n a c c u r a c y ,  o r  o m i s s i o n  that is t he b a s i s  for t h e  

misrepresentations,

N O W ,  T H E R E F O R E ,  B E  I T  R E S O L V E D  that the G r e a t e r  F a i r b a n k s  B o a r d  o f  

R E A L T O R S ®  strongly urges the A l a s k a  Stale Legislature to pass Senate Bill 206.

A d o p t e d  this 2 3 r d  d a y  o f  July, 1 993.

B Y :  G R E A T E R  F A I R B A N K S  B O A R D  O F  R E A L T O R S ®

S u s a n  L. M c D o n a l d ^  E x e c u t i v e  O f f icer

r « *n (W  • 1 m *  • U A U M l i a  >pn«mton*l In -Ml mi>*
w ta iaA K rk ii I* .  iOrVi C n te W e iM a u  » im M m  tA t s ,  KATKW J.
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C h a i r m a n  Porter, M e m b e r s  of t h e  C o m m i t t e e

M y  n a m e  is G r e g  Erkins, I a m  a  Broker, m e m b e r  of the A n c h o r a g e  I n d e p e n d e n t  

Brokers, a  m a r k e t i n g  g r o u p ,  a n d  f o r e m o s t  a  Realtor®, currently serving a s  t h e  

A l a s k a  A s s o c i a t i o n  of Realtors®, State Legislative C h a i r m a n .

I t o o  h a v e  h a d  b r u s h e s  w i t h  i n n o c e n t  misrepresentation.

W h i l e  w o r k i n g  m y  first y e a r  for a  large A n c h o r a g e  R e a l  Estate C o m p a n y ,  I h a d  a n  

offer o n  a  p r o p e r t y  that w a s  n e w  construction. T h e  builder-seller h a d  p l a c e  t h e  

well 5 feet to close to the septic s y s t e m  p e r  t h e  s u r v e y  that I h a d  o r d e r e d .  T h e  

well a n d  septic engineer, w h o m  w a s  also a  s u r v e y o r  o r d e r e d  t h e  drilling o f  t h e  

well a n d  p l a c e d  it 5 feet f r o m  the p r o p e r t y  line a c c o r d i n g  to his report. T h e  

s u r v e y  s h o w e d  n o  p r o b l e m ,  a n d  the l e n d e r  c l o s e d  t h e  loan.

E v e r y t h i n g  w a s  fine until t h e  buyer, n o w  o w n e r  for t w o  y e ars w a n t e d  to refinance 

t h e  property. A n o t h e r  s u r v e y  w a s  c o m p l e t e d .  T h e  first well a n d  septic e n g i n e e r  

w a s  correct w h e n  h e  said t h e  well w a s  5 feet f r o m  t h e  p r o p e r t y  line, b u t  5 feet o n  

t h e  o t h e r  side o f  t h e  p r o p e r t y  line in a  r o a d  e a s e m e n t .  Jfrffnstead o f  a n  i n n o c e n t  

m i s r e p r e s e n t a t i o n  suit, I settled for $ 500.

A n o t h e r  c a s e  o f  p a s s i n g  o n  i n f o r m a t i o n  innocently, w a s  a  seller's s t a t e m e n t  

disclosing a  s u m p  p u m p .  T h e  seller s i g n e d  t h e  disclosure additionally stating 

n o  w a t e r  p r o b l e m s .  T h e  e n g i n e e r  w i t h  the b u y e r s  a n d  I s a w  the a r e a  w h e r e  t h e  

seller's a n d  listing a g e n t  said t h e  s u m p  p u m p  w a s  located. W e  s a w  t h e  necessity 

for t h e  s u m p  p u m p  b e c a u s e  it w a s  at t h e  e n d  of  a  stairwell o n  t h e  o u t s i d e  b a c k  

o f  t h e  h o u s e  w h e n  w a t e r  w o u l d  r u n  off a  sloping hill a n d  collect t h e n  p o s s i b l y  

c o m i n g  t h r o u g h  t h e  b a c k  door. T h e  b u y e r s  a c c e p t e d  t h e  h o u s e  that i n c l u d e d  all 

a p p l i a n c e s  a n d  the w a s h e r  a n d  dryer. A t  b r e a k  u p  a n o t h e r  s u m p  p u m p  well 

b e c a m e  a p p a r e n t  in the front c o m e r  of the building a n d  a n o t h e r  o n  t h e  front side. 

W e  are n o w  u p  t o  3 s u m p  p u m p s .  D u r i n g  the d a y  a n d  e v e n i n g  h o u r s  t h e r e  w a s  a 

l o w  intermitted h u m  that t h e  b u y e r s  n o w  o w n e r  s h e a r d  a n d  c o u l d  n o t  d e t e r m i n e  

w h e r e  t h e  s o u n d  w a s  c o m i n g  f r o m .  T h e  b a s e m e n t  flooded. T h e  m o v i n g  o f  t h e  

w a s h e r  a n d  d r y e r  to d r y  t h e  a r e a  c a u s e d  the discovery o f  a  4 t h  s u m p  p u m p  

h i d d e n  b e h i n d  a  wall a n d  p l a c e d  t h r o u g h  c h i p p e d  o u t  concrete.

A  third c a s e  i n v o l v e d  a  b u y e r  w h o  b o u g h t  a  h o u s e  that w a s  r e d u c e d  i n  price 1 5 %  

to c o m p e n s a t e  for a n  increase i n  interest rates o n  a  l o a n  b e c a u s e  a  c r a w l  s p a c e  

w a s  less t h a n  18" a n d  A H F C  w o u l d n ' t  finance t h e  p r o p e r t y  u n d e r  a first t i m e  

h o m e  b u y e r  at r e d u c e d  rates. T h e  b u y e r  w a s  living in t h e  h o u s e  d u r i n g  all
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p r o c e d u r e s ,  let t w o  engin e e r s  inspect the h o u s e ,  s i g n e d  b o t h  r e p o r t s  a n d  sa i d  h e  

w o u l d  d i g  o u t  t h e  c r a w l  s p a c e  t h e  n e e d e d  6  i n c h e s  to m a k e  it m o r e  financable. 

T h r e e  y e a r s  later a  c o m p l a i n t  w a s  filed w i t h  t h e  R e a l  Estate C o m m i s s i o n  o n  n o n ­

disclosure a n d  m i s r e p r e s e n t a t i o n .  T h e  R e a l  Estate C o m m i s s i o n  f o u n d  n o  

justification for t h e  c l a i m  that h e  h a d  n o  prior k n o w l e d g e .

T h e s e  t hree c ases are r e a s o n s  that I u s e  o n  e v e r y  transaction a n  i n s p e c t i o n  rider 

to t h e  contract. H o w e v e r  there a l w a y s  s e e m s  to b e  the p r o b l e m  that a s  I p a s s  o n  

information, it c a n  b e  c o n s t r u e d  as a  representation of  t h e  property, true or n o t  

a n d  if n o t  a n  i n n o c e n c e  m i s r e p r e s e n t a t i o n  e v e n  if a h i g h e r  authority l i c e n s e d  b y  

the State m a d e  it.

C u r r e n t l y  A l a s k a  Statues b a r  i n n o c e n t  m i s r e p r e s e n t a t i o n  in certain l a n d  sales. 

T h e  State of  A l a s k a  realizes that l a n d  s u b d i v i d e r s  c o u l d  n o t  p o s s i b l y  k n o w  all 

there is to k n o w  a b o u t  a  p i ece of  land. Sec. 3 4 . 5 5 . 0 3 0  Civil R e m e d y ,  (a) R E A D  A

It is n o t  to m u c h  to a s k  that t h e  State of A l a s k a  to p r o tect a  l i c e n s e d  R e a l  Estate 

Practitioner that as l o n g  as  the p u r c h a s e r  k n e w  the u n t r u t h  or o m i s s i o n  o r  that the 

a g e n t  u s e d  in a  transaction d i d  n o t  k n o w  a n d  in the exercise o f  r e a s o n a b l e  care 

c o u l d  n o t  h a v e  k n o w n  of t h e  u n t r u t h  or omission, that t h e  licensed R e a l  Estate 

practitioner n o t  b e  liable.

T h i s  will p r o t e c t  t h e  pu b l i c  b e c a u s e  t h e  L i c e n s e d  R e a l  Estate Practitioner will 

n o t  b e  h e l d  r e s p o n s i b l e  for u n t r u t h s  a n d  o m i s s i o n s  will exercising r e a s o n a b l e  

care T h e  L i c e n s e d  R e a l  Estate Practitioner will for their o w n  p r o t e c t i o n  a s  well 

as t h e  seller a n d  p u r c h a s e r  a l w a y s  suggest, h o m e  inspectors, w e l l  a n d  septic 

engineers, app r a i s e r s  for p o i n t  estimates o f  value, surveyors, title i n s urance, 

h o m e  o w n e r  association r e p o r t s  a n d  o t h e r  licensed contractors o r  qualified 

professional.

T h i s  practice w o u l d  b e c o m e  t h e  s t a n d a r d  in w h i c h  R e a l  Estate Practitioners 

w o u l d  f o l l o w  s o  that t h e y  exercise r e a s o n a b l e  care a n d  therefore if a n  u n t r u t h  

w a s  p a s s e d  a l o n g  to the p u r c h a s e r ,  it w o u l d  truly b e  innocent.

T h e  p u b l i c  w o u l d  b e  the greatest beneficiary to this practice.

I u r g e  y o u  p a s s  a l o n g  a n d  s u p p o r t  heavily H B 5 1 7 .

T h a n k  you.
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avu. ^uaimian, memoers ox meaCommittee, thank you for opportunity to
comment on this legislation.

I  would like to give you an example o f innocent misrepresentation, and how a 
buyer can try to use it to their unfair advantage in a real estate transaction.

I listed an executive type home for sale in Kenai, the home was 
approximately 25 years old at the time. The home was in good condition with 
most o f the cosmetic items like carpet, cabinets, etc., being original 
installation, and was priced accordingly to represent the condition.

A  buyer was located, a professional, (a doctor) with a large family of 4 
children. After the closing the buyer sent a letter to myself and the seller 
outline defects in the property they felt were not disclosed to them.

The defects include a leaking shower, and die buyers accusation that a 
reasonable competent visual inspection by a licensed real estate professional 
would have revealed the defect. After an inspection by a contractor it was 
discovered that the leak was just recently caused by the buyer. The buyer 
had started remodeling the bathroom and had removed part o f the wall this 
shower was on. The buyers hammering during remodeling had broken a  25 
year old seal resulting in the leak. When the home was tor sale, and at 
closing this shower did not leak, the leak was caused by tine buyers 
construction that had taken place after the closing.

H ie second defect also involved this shower. The hot and cold water controls 
were reversed. Allegedly, this has created a  dangerous condition for the 
children.

The third defect was that the hot water system was inadequate. Suggesting 
that their was not enough hot water to wash cloths, ran the dishwasher, and 
bathe. Again accusing me the licensed real estate agent o f being incompetent 
for not adequately questioning the Seller to discover this defect. A third 
opinion, from an independent contractor was obtained, who’s comments were 
that the heating and hot water system performed excellent for a 25 year old 
system, actually there was no lack o f hot water in his opinion.

The buyer demanded a new heating system,although none o f his complain 
dealt with the heating system, only hot water. The buyer also demanded that
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the shower be lepaired and replumbed. These total repairs amouuted to 
$7000 plus dollars. All of tlus based upon, an attorney’s (his sister in-law) 
advise that there are laws protecting consumer from the negligence of real 
estate agents, and laws requiring sellers to make full disclosure of known 
defects. All concluding with the threat of litigation seeking damages and all 
attorneys fees.

This resulted in myself hire an attorney, the attorney hired a contractors to 
inspect the property^ before preparing his response to the buyer, and after 
considerable time and expense the buyer dropped the complaint. This 
unfortunately is not an isolated case, real estate brokers all over the state are 
having to deal with, buyers with similar situations.

The agents arc still held liable for misrepresentation. If they intentionally 
deceive a buyer or hide property defects, the laws are very clear that the 
agent will be held accountable. Look at the word “innocent” and imagine 
how unfairly broad that term is. The chances to bend that to suit the buyers 
whims are astronomical. As in this example, should 1 be taking a shower in 
every listing to make sure the water faucets are not reversed.

The interesting fact in this transaction is that the seller, was in fact an 
attorney, and had spent considerable time completing the sellers disclosure 
statement. Their were notes written all over the disclosure statement 
explainingtin detail, repairs and property condition, considerably more 
detailed, than the average home seller does.

In conclusion, with this legislation we are attempting to close a loop hole for 
unethical buyers and sellers. We are not trying to limit the publics rights from 
knowing the true condition of the property. I do strongly feel tliat if, the 
seller has withheld information on the property that afreets its value or 
condition that the seller should be held responsible for these defects. I also 
feel agents should be held responsible for doing a profession and competent 
job. They should be held responsible for misrepresentations, and the law is 
already in place for that. There already exists a surety fund, broker’s E. & O. 
Insurance, and the Real Estate Commission all providing a means for the 
buyer and seller to be compensated for misrepresentations of die agent. II' 
other professionals were held to these standards, attorneys would be liable for 
the lies of their clients.
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C h e l s e a  R e a l t y  &  D e v e l o p m e n t ,  Inc,
‘The Effort Pscrpte'

104 Center Avenue, Suite 201 • Bixlink, Alaska 39615 
Fax: 486-2667 « Telephone: (907)486-3424

March 14‘, 1994

Representative Brian Porter 
Chairman, House Judiciary Committee

Dear Representative Porter: -

I am writing in support of HB517. As owner/broker of a full-service real estate company 
in Kodiak, I feci that "innocent misrepresentation" legislation is long-overdue for the real 
estate industry.

My company prides itself on putting forth extra effort and providing the most professional 
service possible. I am very aware of our liability on a daily basis and insist that my agents 
know "all there is to know" about a listed property. However, there are times when the 
facts are misleading and an agent could be caught unknowingly in "innocent 
misrepresentation.” I feel that obtaining affordable "Errors and Omissions" insurance in 
Alaska is adversely affected by the fact that we currently have no innocent 
misrepresentation law.

I would very much appreciate your support of tliis legislation and do not feel that such 
a law will compromise the responsibility held by real estate professionals in alaska.

Bonnie M. Aulabaugh 
Owner/Broker

Rep. Brian Porter
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REALTOfP
Resolution 94-01

A  Resolution S u p p o r t i n g  H o u s e  Bill 5 1 7

I n n o c e n t  Misrepresentations b y  A g e n t s  in R e a l  P r o p e r t y  T r a n s a c t i o n s

W H E R E A S ,  Senate Bill 206 w a s  introduced in the Eighteenth Session o f  the 

Alaska State Legislature at the request o f  die Alas k a  Association of R E A L T O R S ,  a n d

W H E R E A S ,  H o u s e  Bill 5 J 7  has b e e n  introduced In the Eighteenth Session o f  the 

Alaska State Legislature as a " C o m p a n i o n  Bill", an d

W H E R J S A S ,  this legislation w o u l d  r e m o v e  liability for "Innocent M i s r e p­

resentations" by agents in a real estate transaction, a n d

W H E R E A S ,  Alaska a n d  t w o  other states arc the only jurisdictions in w  hich real 

estate professionals are m a d e  liable for "Innocent Misrepresentations," an d

W H E R E A S ,  Alaska statutes arc silent o n  "Innocent Misrepresentations11, there 

has been cause for n u m e r o u s  lawsuits, causing errors a n d  omissions underwriters to either 

withdraw f r o m  issuing policies in A l a s k a  o r  causing insurance c o m p a n i e s  to increase their 

p r e m i u m  rates to real estate professionals, a n d

W H E R E A S ,  errors a n d  omissions Insurance p r e m i u m s  are so expensive real estate 

agents m a y  determine the insurance to b e  cost prohibitive to oarry. an d

W H E R E A S ,  the absence o f  such protection is not In the public's best Interest 

because the Alaska Surety F u n d  d o c s  not co v e r  innocent misrepresentation claims, an d

W H E R E A S ,  the A l a s k a  Association o f  R E A L T O R S  wholeheartedly supported 

die passage of legislation during the Seventeenth Legislature addressing R eal Property 

Transfer Disclosure ( A S  34.70) w h i c h  further increases a  real estate agent’s liability 

exposure, a n d

W H E R E A S ,  the real estate c o m m u n i t y ' s  position Is that a n  agent or broker for the 

transferor or transferee should not b e  liable for "innocent Misrepresentations" In 

information provided to tire transferee in the transfer o f  a n  interest in real property if the
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Chairman scian Porter 
R e p r e s e n t a t i v e  cliff Davidson
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Associated Island Brokers Inc, 1

Date: March 10, 1994

R e . -  Supporting this legislation

I

R e p .  Brian Porter

Please accept this as w r i tten to support this new legislation. As an 
owner of K odiak's largest real estate office I am aware of the l i a b i l i t y  
we face daily ir. the real estate business. As a member of the Al a s k a 
Association of Realtor's 2 know the time S effort that has been spent 
working for SB 206. As  vi c e - c h a i r m a n  of the AAR Legisla t i v e . C o m m i t t e e  I. 
hope to influence this legislation in a positive way. :

W e  are responsible to properly represent real estate, innocent 
ralsreprentation is only law in 3 states, however, & we t a k e  every 
precaution but we can't kn o w  all the facts about the properties we're 
selling, wa will continue to have liability but it will be manageable. 
Alaska has been affected by "Errors & Omissions" carriers that have 
excluded us from their coverage areas, This has resulted in:our p a y i n g  
much higher premiums for insurance of this type, I would appreciate 
your support for this legislation.

If you have further q u e s t i o n s  on this please call; office, 486-2000,
• <
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fcill/subjeci .

Memo; Pro-teetimony for HB S17 
Cha i r m a n  B r ian porter 
R e presentative cliff Davidson

Prom* Craig H, Johnson
Associated Island Brokers Inc.

Pate: March 10, 1994

Re; Sup p o r t i n g  this legislation

1 i  6  E J.f
M A R  1 i 1334

* I
R e p .  Brian Porter

P lease accept this as written to support this n e w  lagi.fflat.ion. As an 
owner of Kod i a k ' s  largest r«nl estate office I am aware of the liability, 
we face d a i l y  in the real estate business. As a member of the Al a s k a  
A s s o c i a t i o n  of R e a l t o r’s 1 kn o w  the time 6 effort that has been s p e n t  ’• 
w o r k i n g  for SB 206. As Vice-Chairman of the a a r  Leg i s l a t i v e . C o m m i t t e e - I  
hope to influence this legislation in a positive way. "

V7e are responsible to properly represent real estate. Innocent 
m l s r e p r e n t a t i o n  is only law in 3 states, however, & w e  take every 
p r e c a u t i o n  but we c a n’t kno w  all the facts about the properties we're 
selling, wa will continue to have liability but it will be manageable, 
Alaska has been a f fected by "Brcdrs & Omissions" carriers that have 
e x cluded us fr o m  their coverage areas. This has resulted lniour p a y i n g  
m u c h  higher pre m i u m s  for insurance of this type. I would appreciate 
your s u p port for this legislation.

If you have further questions' on this pl e a s e  call; office:* <!Ho-2 0 0 iO,
Signed: -

Testiner ""N ° i '-

R e p r e s e n t i n g  (Optional)

'LJJZ CL%*JXtJl t_______________________________  . r I .S T *
Address

irrgrc, 

rlOo \Coo < ^

Phone No.

1 0 ’d *92396* 'ON m  W I G O M l W d V  '031 92 :03  (ML * 6 - 0 I - M
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C h e ls e a  R e a l ty  &  D e v e lo p m e n t, Ine ,
“The E ffort People*

104 Center Avenue, Suite 201 « Kodink, Alaska 530) 5 
Fax: 485-2067 • Telephone: (307)486-3424

March 14, 1994

Representative Brian Porter 
Chairman, House Judiciary Committee

Dear Representative Porter: -

1 am uniting in support of HB5I7. As owner/broker of a full-service real estate company 
in Kodiak, I feel that "innocent misrepresentation" Legislation is long-overdue for the real 
estate industry.

My company prides itself on putting forth extra effort and providing the most professional 
service possible. I am very aware of our liability on a daily basis and insist that my agents 
know "all 'here is to know" about a listed property. However, there are times when the 
facts are misleading and an agent could be caught, unknowingly in "innocent 
misrepresentation." 1 feel that obtaining affordable "Errors and Omissions" insurance in 
Alaska is adversely affected by the fact that we currently have no innocent 
misrepresentation law.

I would very much appreciate your support of this legislation and do not feel that such 
a law will compromise the responsibility held by real estate professionals in alaska.

Sincerely,

Bonnie M. Aulabaugh 
Owner/Broker

Hep- B r ia n  P o r t e r



C h e l s e a  R e a l t y  &  D e v e l o p m e n t ?  Inc,
'The Effort People*

1 0 4  C e n t e r  A v e n u e ,  S u i t e  2 0 1  * K o d ia k ,  A la s k a  9 9 6 1 5  
F a x :  4 3 6 -2 6 0 7  •  T e le p h o n e :  (9 0 7 )4 8 6 -3 4 2 4

March 34, 1994

Representative Brian Porter 
Chairman, House Judiciary Committee

Dear Representative Porter: -

1 am writing in support of HB517. As owner/broker of a full-service real estate company 
in Kodiak, I feci that "innocent misrepresentation” legislation is long-overdue for the real 
estate industry.

My company prides itself on putting forth extra effort and providing the most professional 
service possible. I am very aware of our liability on a daily basis and insist that my agents 
know "all there is to know" about a listed property. However, there are times when the 
facts arc misleading and an agent could be caught unknowingly in "innocent 
misrepresentation." I feel that obtaining affordable "Errors and Omissions" insurance in 
Alaska is adversely affected by the fact, that we currently have no innocent 
misrepresentation law.

I would very much appreciate your support of this legislation and do not feel that such 
a law will compromise the responsibility held by real estate professionals in alaska.

Sincerely,

Bonnie M. Aulabaugh 
Owner/Broker

R op .  B r i a n  P o r t e r
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Alaska §>tate legislature
Ronald L. Larson

Co-Chair 
( 9 07 )465 -36  >

INTERIM ADDRESS 
P.O. Box 53 

Palmer, Alaska 99645 
(9 0 7 )746 -1046

Eileen P. MacLean
Co-Chair 

(907 ) 465-3722

INTERIM ADDRESS 
P.O. Box 290 

Banow. Alaska 99723  
(907)852-7111iHouBB of <&£jtt*EsentatiuBB

Committee on Finance 
State Capitol, Juneau, Alaska 99801 -11 82
Sponsor Statement for HB517

An Act relating to innocent misrepresentations by agents in real
property transfers

HB517 would remove real estate professionals from liability for 
"innocent misrepresentation" in r ;al property transactions.

The Alaska Supreme Court ruled in 1982 in Bevins v. Ballard that 
brokers who make an "innocent misrepresentation" to a purchaser of 
real property are liable for the misrepresentation. This ruling puts an 
unjustified liability on real estate professionals.

Justice Connor’s Dissenting opinior stated:

"When a realtor acts as a mere conduit for passing on information 
supplied by the seller, he should be under no duty independently to 
verify that information unless he has reason to believe the information 
to be false. ... Allowing an innocent misrepresentation action against the 
broker in such circumstances is quite close to imposing strict liability. 
There is no reason to make the broker the "insurer" of the seller's 
represen tations."

Moreover, the Supreme Court ruled in 1984 in State of Alaska. Real 
Estate Commission v. Mvrna Johnston and Eva Loken that the Alaska 
Surety Fund does not cover innocent misrepresentation claims. This has 
made errors and omissions insurance for real estate professionals more 
expensive and difficult to obtain in Alaska.

The passage of HB298 last year, requiring detailed written disclosures 
in residential real property transfers as of July 1st, has substantially 
increased brokers' liability risk. Written disclosures provided by the 
seller to the broker, then forwarded by the broker to potential buyers, 
could place liability on the broker for misrepresentation the seller 
m akes.

HB517 would overturn the Court's decision in Bevins v. Ballard. 
removing a real estate agent’s liability for innocent misrepresentations.

—  SPONSOR STATEMENT



REALTOR* The Voice fo r  Real Estate" In Anchorage

ANCHORAGE BOARD 
of realtors; inc .

A nchorage. A laska 99503 
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A  R E S O L U T I O N  S U P P O R T I N G  8 B N A T E  B I L L  2 0 6 ,  I N N O C E N T  M I S R E P R E S E N T A T I O N S  

B Y  A G E N T S  I N  R E A L  E S T A T E  P R O P E R T Y  T R A N S A C T I O N S

W H E R E A S ,  S e n a t e  B i l l  206 w a s  i n t r o d u c e d  in t h e  E i g h t e e n t h  S e s s i o n  
of t h e  A l a s k a  S t a t e  L e g i s l a t u r e  a t  t h e  r e q u e s t  o f  t h e  A l a s k a  
A s s o c i a t i o n  o f  R E A L T O R S ,  and

W H E R E A S ,  t h i s  l e g i s l a t i o n  w o u l d  r e m o v e  l i a b i l i t y  f o r  " I n n o c e n t  
M i s r e p r e s e n t a t i o n s "  b y  a g e n t s  in a r e a l  e s t a t e  t r a n s a c t i o n ,  a n d

W H E R E A S ,  A l a s k a  a n d  two o t h e r  s t a t e s  a r e  t h e  o n l y  j u r i s d i c t i o n s  in 
w h i c h  r e a l  e s t a t e  p r o f e s s i o n a l s  a r e  m a d e  l i a b l e  f o r  " I n n o c e n t  

M i s r e p r e s e n t a t i o n s , "  a n d

w h e r e a s ,  A l a s k a  s t a t u t e s  a r e  s i l e n t  o n  " I n n o c e n t  
M i s r e p r e s e n t a t i o n s "  t h e r e  has b e e n  c a u s e  f o r  n u m e r o u s  l a w s u i t s ,  c a u s i n g  
e r r o r s  a n d  o m i s s i o n s  u n d e r w r i t e r s  t o  e i t h e r  w i t h d r a w  f r o m  i s s u i n g  
p o l i c i e s  in A l a s k a  o r  c a u s i n g  i n s u r a n c e  c o m p a n i e s  to  i n c r e a s e  t h e i r  
p r e m i u m  r a t e s  t o  r e a l  e s t a t e  p r o f e s s i o n a l s ,  a n d

W H E R E A S ,  e r r o r s  a n d  o m i s s i o n s  i n s u r a n c e  p r e m i u m s  a r e  s o  e x p e n s i v e  
r e a l  e s t a t e  a g e n t s  m a y  d e t e r m i n e  t h e  i n s u r a n c e  t o  b e  c o s t  p r o h i b i t i v e  

to  c a r r y ,  a n d

W H E R E A S ,  t h e  a b s e n c e  of s u c h  p r o t e c t i o n  is n o t  in t h e  p u b l i c s  
b e s t  i n t e r e s t  b e c a u s e  t h e  A l a s k a  S u r e t y  F u n d  d o e s  n o t  c o v e r  i n n o c e n t  
m i s r e p r e s e n t a t i o n  c l a i m s ,  and

W H E R E A S ,  t h e  A l a s k a  A s s o c i a t i o n  of R E A L T O R S  w h o l e h e a r t e d l y  
s u p p o r t e d  t h e  p a s s a g e  of l e g i s l a t i o n  d u r i n g  t h e  s e v e n t e e n t h  L e g i s l a t u r e  
a d d r e s s i n g  R e a l  P r o p e r t y  T r a n s f e r  D i s c l o s u r e  (AS 34.70) w h i c h  f u r t h e r  
i n c r e a s e s  a r e a l  e s t a t e  a g e n t ' s  l i a b i l i t y  e x p o s u r e ,  a n d

W H E R E A S ,  t h e  r e a l  e s t a t e  c o m m u n i t y ' s  p o s i t i o n  is t h a t  a n  a g e n t  or
b r o k e r  f o r  t h e  t r a n s f e r o r  o r  t r a n s f e r e e  s h o u l d  n o t  b e  l i a b l e  f o r  
" I n n o c e n t  M i s r e p r e s e n t a t i o n s "  in i n f o r m a t i o n  p r o v i d e d  to  t h e  t r a n s f e r e e  
in t h e  t r a n s f e r  o f  a n  i n t e r e s t  in r e a l  p r o p e r t y  if t h e  a g e n t  d o e s  n o t  
h a v e  p e r s o n a l  k n o w l e d g e  of the e r r o r ,  i n a c c u r a c y ,  or o m i s s i o n  t h a t  is 
b a s i s  f o r  t h e  m i s r e p r e s e n t a t i o n s ,

N O W ,  T H E R E F O R E ,  B E  I T  R E S O L V E D  t h a t  t h e  A n c h o r a g e  B o a r d  of 
R E A L T O R S ,  w h i c h  r e p r e s e n t s  o v e r  700 R E A L T O R S ,  s t r o n g l y  u r g e s  t h e  A l a s k a  
S t a t e  L e g i s l a t u r e  t o  p a s s  S e n a t e  B i l l  206.

A d o p t e d  t h i s  4 t h  d a y  of A u g ust, 1993. By: A n c h o r a g e  B o a r d  o f  R E A L T O R S

A n i t a  B a t e s ,  L e g i s l a t i v e  C h a i r m a nD e A n n  G l e a s o n ,  P r e s i d e n t

A£AU0ft$*B • • 
rtMMtmpad RESOLUTIONS OF SUPPORT FROM BOARDS""* 

OF REALTORS A



G R E A T E R  F A I R B A N K S  B O A R D  O F  R E A L T O R S ®

A RESOLUTION SUPPORTING SENATE BILL 206, INNOCENT 
MISREPRESENTATIONS BY AGENTS IN REAL PROPERTY TRANSACTIONS

WHEREAS, Senate Bill 206 was introduced in the Eighteenth Session of the Alaska 
State Legislature at the request of the Alaska Association of REALTORS®, and

WHEREAS, this legislation would remove liability for "Innocent Misrepresentions" by 
agents in a real estate transaction, and

WHEREAS, Alaska and two other states are the only jurisdictions in which real estate 
professionals are made liable for "Innocent Misrepresentations," and

WHEREAS, Alaska statutes are silent on "Innocent Misrepresentions" there has been 
cause for numerous lawsuits, causing errors and omissions underwriters to either withdraw from 
issuing policies in Alaska or causing insurance companies to increase their premium rates to real 
estate professionals, and

WHEREAS, errors and omissions insurance premiums are so expensive real estate 
agents may de ..mme the insurance to be cost prohibitive to carry, and

WHEREAS, the absence of such protection is not in the public’s best interest because the 
Alaska Surety Fund does not cover innocent misrepresentation claims, and

WHEREAS, the Alaska Association of REALTORS® wholeheartedly supported the 
passage of legislation during the Seventeenth Legislature addressing Real Property Transfer 
Disclosure (AS 34.70) which further increases a real estate agent’s liability exposure, and

WHEREAS, the real estate community's position is that an agent or broker for the 
transferor or transferee should not be liable for "Innocent Misrepresentations" in information 
provided to the transferee in the transfer of an interest in real property if the agent does not have 
personal knowledge of the error, inaccuracy, or omission that is the basis for the 
misrepresentations,

NOW, THEREFORE, BE IT RESOLVED that the Greater Fairbanks Board of 
REALTORS® strongly urges the Alaska State Legislature to pass Senate Bill 206.

Adopted this 23rd day of July, 1993.

BY: GREATER FAIRBANKS BOARD OF REALTORS®

T h e  V o i c e  f o r  R e a l  E s t a t e  “ in FAIRBANKS 1449 Gillam Way 
Fairbanks. Alaska 99701 

(907) 452-7743REALTOR

REALTOR* Is • roglstored morlt which IdontHlso t  professional H rmml oocec» 
wM MbwrtbM to ■ strict Code mi Ethics os o mmmtmr ml tho NATIONAL 
ASSOCIATION O f REALTORS*



A  R E S O L U T I O N  S U P P O R T I N G  S E N A T E  B I L L  2 C 6 ,  I N N O C E N T
M I S R E P R E S E N T A T I O N S  B Y  A G E N T S  I N  R E A L  P R O P E R T Y  T R A N S A C T I O N S

WHEREAS, Senate Bill 206 was introduced in the Eighteenth Session of the Alaska State 
Legislature at the request of the Alaska Association of REALTORS, and

WHEREAS, this legislation would remove liability for Tnnocent MLrepresentiona-' by 
agents in a real estate transaction, and

WHEREAS, Alaska and two other states are the only jurisdictions in which real estate 
professionals are made liable for Tnnocent Misrepresentations'', and

WHEREAS, Alaska statutes arc silent on Tnnocent Misrepresentions' there has been cause 
for numerous lawsuits, causing errors and omissions underwriters to either withdraw from issuing 
policies in Alaska or causing insurance companies to increase their premium rates to real estate 
professionals, and

WHEREAS, errors and omissions insurance premiums are so expensive real estate agents 
may determine die insurance to be cost prohibitive to cany, and

WHEREAS, the absence of such protection is not in the public’s best interest because the 
Alaska Surety Fund does not cover innocent misrepresentation claims, and

WHEREAS, the Alaska Association of REALTORS wholeheartedly supported the passage 
of legislation during the Seventeenth Legislature addressing Real Property Transfer Disclosure (AS 
34.70) which further increases a real estate agent’s liability exposure, and

WHEREAS, the real estate community's position is that an agent or broker for the 
transferor or transferee should not be liable for Tnnocent Misrepresentations' in information 
provided to the transferee in the transfer of an interest in real property if the agent does not have 
personal knowledge of the error, inaccuracy, or omission that is the basis for the 
misrepresentations,

NOW THEREFORE, BE IT RESOLVED that the Kachemak Board of REALTORS 
strongly urges the Alaska State Legislature to pass Senate Bill 206.

Adopted this 3rd day of August, 1993.

BY: KACHEMAK BOARD OF REALTORS



[ I S ' m E T  | K e n a i  P e n i n s u l a  B o a r d  O f  R E A L T O R S ®

35477 Spur Highway, Suite 201 
(907) 262-1851

Suite 201 P.O. Box 1288 Soldotna, AX 99609
FAX: (907) 262-1821

A R E S O L U T I O N  S U P P O R T I N G  S E N A T E  B I L L  206, I N N O C E N T  
M I S R E P R E S E N T A T I O N S  B Y  A G E N T S  IN  R E A L  P R O P E R T Y  

T R A N S A C T I O N S

WHEREAS, Senate Bill 206 was introduced in the Eighteenth Session of the Alaska State 
Legislature at the request of the Alaska Association of REALTORS^, and

WHEREAS, this legislation would remove liability for "Innocent Misrepresentations" by 
agents in a real estate transaction, and

WHEREAS, Alaska and two other states are the only jurisdictions in which real estate 
professionals are made liable for "Innocent Misrepresentations," and

WHEREAS, Alaska statutes are silent on "Innocent Misrepresentations" there has been 
cause for numerous lawsuits, causing errors and omissions underwriters to either withdraw from 
idling policies in Alaska or causing insurance companies to increase their premium rates to real 
estate professionals, and /

WHEREAS, errors and omissions insurance premiums k c  so expensive real estate agents 
may determine the insurance to be cost prohibitive to carry, and

WHEREAS, the absence of such protection is not in the public's best interest because the 
Alaska Surety Fund does not cover innocent misrepresentation claims, and

WHEREAS, the .Alaska Association of REALTORS® wholeheartedly supported the 
passage of legislation during the Seventeenth Legislature addressing Real Property Transfer 
Disclosure (AS 34.70) which further increases a real estate agent's liability exposure, and

WHEREAS, the real estate community’s position is that an agent or broker for the 
transferor or transferee should not be liable for "Innocent Misrepresentations" in information 
provided to the transferee in the transfer of an interest in real property if the agent does not have
personal knowledge of the error, inaccuracy, or oraissioii that, is the basis for the
misrepresentations, \ r  ^

NOW, THEREFORE, BE IT RESOLVED that the Kenai Peninsula Board of
REALTORS® strongly urges the Alaska State Legislature to pass Senate Bill 206.

Adopted this 30th day of July, 1993,
BY: /& N A I PENINSULA BOARD OF REALTORS®• /  /  ^  —■—- ZP , • -i



A RESOLUTION SUPPORTING SENATE BfrLL 206, INNOCENT MISREPRESENTATIONS BY 
AGENTS IN REAL PROPERTY TRANSACTIONS

WHEREAS, Senate Bill 206 was introduced in the Eighteenth Session of the Alaska State Legislature at the 
request of the Alaska Association of REALTORS*. and

WHEREAS, this legislation would rcmov liability for "Innocent Misrepresentations" by agents in a real estate 
transaction, and

WHEREAS, Alaska and two other states aTe the only jurisdictions in which real estate professionals are made 
liable for "Innocent M; ̂representations: and

WHEREAS, Alaska statutes are silent on "Innocent Misrepresentations" there has been cause for numerotvs 
lawsuits, causing errors and omissions underwriters to either withdraw from issuing policies in Alaska or causing 
insurance companies to increase their premium rates to real estate professionals, and

WHEREAS, errors and omissions insurance premiums are so expensive real estate agents may determine the 
insurance to be cost prohibitive to cany, and

WHEREAS, the absence of such protcctic j is not in the public's best interest because the Alaska Surety Fund 
does not cover innocent misrepresentation claims, and

WHEREAS, the Alaska Association of REALTORS* wholeheartedly supported the passage o f legislation 
during the Seventeenth Legislature addressing Real Property Transfer Disclosurc(AS 34.70) which further 
increases a real estate agent's liability exposure, and

WHEREAS, the real estate community's position is that an agent or broker for the transferor or transferee 
should not be liable for "Innocent Misrepresentations' m information provided to the transferee in the transfer of 
an interest in real property i f the agent does not have personal knowledge of the error, inaccuracy, or omission that 
is the basis for the misrepresentations,

NOW, THEREFORE, BE IT RESOLVED that the Kodiak Board o f REALTORS* 
strongly urges the Alaska Stale Legislature to pass Senate Bill 206.

Adopted this 3rd day of August, 1993.

Bob Brother Vice President



A  R E S O L U T I O N  S U P P O R T I N G  S E N A T E  B I L L  2 0 6 ,  I N N O C E N T
M I S R E P R E S E N T A T I O N  B Y  A G E N T S  I N  R E A L  P R O P E R T Y  T R A N S A C T I O N S

WHEREAS, Senate Bill 206 was introduced in the Eighteenth Session of The Alaska 
State Legislature at the request of the Alaska Association of REALTORS, and

WHEREAS, this legislation would remove liability for "Innocent 
Misrepresentation" by agents in a real estate transaction , and

WHEREAS, Alaska and two other states are the only jurisdictions in which real 
estate professionals are made liable for "Innocent Misrepresentations" and

WHEREAS, Alaska statutes are silent on "Innocent Misrepresentation" there has 
been cause for numerous lawsuits, causing errors and omissions underwriters to 
either withdraw from issuing policies in Alaska or causing insurance companies to 
increase their premium rates to real estate professionals, and

i
WHEREAS, errors and omissions insurance premiums are so expensive real Estate 
agents may determine the insurance to be cost prohibitive to carry, and

i
WHEREAS, the absence of such protection is not in the public's best interest 
because the Alaskn Surety Fund does not cover innocent misrepresentation claim*, 
and

i
WHEREAS, the Alaska Association of Realtors wholeheartedly supported the 
passage of legislation during the Seventeenth Legislature addressing Real Property 
Transfer Disclosure (A.S, 34.70) which further increases a real estate agent's liability 
exposure, and

WHEREAS, the real estate community's position is that an agent or broker for the 
transferor or transferee should not be held liable for "Innocent Misrepresentations" 
in the information provided to the transferee in the transfer of an interest in real 
property if the agent does not have personal knowledge of the error, inaccuracy or 
otrission that is the basis for misrepresentations,

NOW, THEREFORE, BE IT RESOLVED that the Southeast Board of Realtors 
strongiy urges the Alaska State Legislature to pass Senate Bill 206.

Adopted this 5th day of August, 1993.

BY: SOUTHEAST BOARD OF REALTORS

Ruth L. Blackwell, President



Valley Board of R EA LTO R S®
5 0 0  E. Railroad Avenue Ste. A  Wasilla, Alaska 99654 
Telephone 907-376-5080 • Fax 907-376-5081

R E A L T O R ®

R e s o l u t i o n  9 3 - 0 1

A  R e s o l u t i o n  S u p p o r t i n g  S e n a t e  B i l l  206, I n n o c e n t  

M i s r e p r e s e n t a t i o n s  b y  A g e n t s  in R e a l  P r o p e r t y  T r a n s a c t i o n s

WHEREAS, S e n a t e  Bill 206 was . n t r o d u c e d  in the E i g h t e e n t h  S e s s i o n  of t h e  

A l a s k a  S t a t e  L e g i s l a t u r e  at the request of the A l a s k a  A s s o c i a t i o n  of R E A L T O R S ,  

a n d

W H E REAS, t h i s  l e g i s l a t i o n  w o u l d  r e m o v e  l i a b i l i t y  for " I n n o c e n t  

M i s r e p r e s e n t a t i o n s "  b y  ag e n t s in a real e s t a t e  t r an s action, and

WHEREAS, A l a s k a  an d  two o t h e r  s t a t c a  are the o n l y  j u r i s d i c t i o n s  in w h i c h  

rea l e s t a t e  p r o f e s s i o n a l s  are m a d e  l i a b l e  for " I n n o c e n t  M i s r e p r e s e n t a t i o n s , " 

a n d

WHEREAS, A l a s k a  s t a t u t e s  are s i l e n t  on " I n n o c e n t  M i s r e p r e s e n t a t i o n a "  

t h e r e  has beer, c a u s e  fo r  n u m e r o u s  lawsuits, c a u s i n g  err or s  a n d  o m i s s i o n s  

u n d e r w r i t e r s  to e i t h e r  w i t h d r a w  f r o m  i s s u i n g  p o l i c i e s  in Alaska o r  c a u s i n g  

i n s u r a n c e  c o m p a n i e s  to i n c r e a s e  t h e i r  p r e m i u m  r ates to real e st a t e  

p r o f e s s i o n a l s ,  a n d

WHEREAS, e r r o r s  a n d  e m i s s i o n s  i n s u r a n c e  p r e m i u m s  are so e x p e n s i v e  real 

e s t a t e  acer.ts m a y  d e t e r m i n e  the i n s u r a n c e  to b e  cost p r o h i b i t i v e  to carry, a n d

W HEREAS, th e  a b s e n c e  of such p r o t e c t i o n  ia not in the p u b l i c ' s  b o o t  

i n t e r e s t  b e c a u s e  the A l a s k a  S u r e t y  F u n d  d o c s  net c over innocent 

m i a r e p r e s e n t a t i o n  claims, an d

WHEREAS, t h e  A l a s k a  A s s o c i a t i o n  of R E A L T O R S  w h o l e h e a r t e d l y  s u p p o r t e d  th o  

p a s s a g e  of l e g i s l a t i o n  d u r i n g  the S e v e n t e e n t h  L e g i s l a t u r e  a d d r e s s i n g  R e a l  

P r o p e r t y  T r a n s f e r  D i s c l o s u r e  (AS 34.70) w h i c h  f u r t h e r  i n c reasoa a real e s t a t e  

a g e n t ' s  l i a b i l i t y  exp o s u r e ,  a n d

WHEREAS, t h e  real e s t a t e  c o m m u n i t y ' s  po..11 tier, is that an agent o r  b r o k e r  

fo r  the t r a n s f e r o r  or t r a n s f e r e e  s h o u l d  not bn liable for " I n nocent 

M i s r e p r e 3 Q n t e t < o n a "  in i n f o r m a t i o n  p r o v i d e d  to the t r a n s fe r e e  in t h o  t r a n s f e r  

of an i n t e r e s t  in real p r o p e r t y  if the a g e nt  d o e s  not hav e  p e r s o n a l  k n o w l e d g e  

of the error, inaccu r a c y , or o m i s s i o n  t h a t  is the basis for the 

m i s r e p r e s e n t a t i o n s ,

N C W  T H ER E F O R E ,  BE IT R E S O L V E D  t h a t  the V a l l e y  B o a r d  of R E A L T O R S  

s t r o n g l y  u r g e s  the Ala s k a  S tate L e g i s l a t u r e  t o  p a s s  Senate Bill 206.

T a m m y  Shanley, S e c r e t a r y  " Q /  

REALTORS® • ALASKA ASSOCIATION OF REALTORS®

Steve

MEMBER BOARD • NATIONAL ASSOCIATION

A d o p t e d  thia 2 Och of July, 1993.



G R E E N  L A W  O F F I C E S .  F . C .

F A X  T R A N S M I T T A L

TO: S e n a t e  L a b o r  & C o m m e r c e
•Hearings on S B 2 0 6

FROM: H a r o l d  Graen,
G r e e n  Law O f f i c e s ,  P.O. '

DATE: J a n u a r y  17, 1994

P.E: W r i t t e n  T e s t i m o n y  on
H e a r i n g  on SB-206

D e a r  C o m m i t t e e  M e m b e r s :

I a m  s u b m i t t i n g  this w r i t t e n  t e s t i m o n y , o n  S 3 2 0 6  which, 
as I u n d e r s t a n d  it, w i l l  r e m o v e  c i v i l  l i a b i l i t y  for 
" i n n o c e n t "  m i s r e p r e s e n t a t i o n  by  a l i c e n s e d  r e a l  e s t a t e  
p r o f e s s i o n a l  in A l a ska; a n d  t h e r e b y  r e v e r s e  B e v i n s  v,

B a l l a r d ,  655 P . 2d 757 ( A l a s k a  1 9 8 2 ) .

w h e t h e r  or n e t  co p a s s  S B 2 0 6  i n v o l v e s  r e a l  p u b l i c
p o l i c y  j u d g m e n t  o n  the p a r t  o f  th i s  l e g i s l a t u r e .  L e t  us 
a s s u m e  t h a t  S B 2 0 6  w e r e  to b e c o m e  law, H o w  w i l l  t h e  p u b l i c  
be  n o t i f i e d  t h a t  t h e y  c a n  n o  l o n g e r  r e l y  u p c n  c e r t a i n  
r e p r e s e n t a t i o n s  m a d e  b y  a' l i c e n s e d  re a l  e s t a t e  p r o f e s s i o n a l ?

M u s t  e a c h  re a l  e s t a t e  t r a n s a c t i o n  c o n t a i n  c o n s p i c u o u s  
l a n g u a g e  s u c h  as W A R N I N G :  Y O U  S H O U L D  N O T  R E L Y  U P O N
S T A T E M E N T S  M A D E  BY Y O U R  L I C E N S E D  R E A L  E S T A T E  P R O F E S S I O N A L S  
IN A L A S K A ;  or s h o u l d  t h e  r e a l  e s t a t e  p r o f e s s i o n a l  be 
r e q u i r e d  to s t a r t  e a c h  c o n v e r s a t i o n  w i t h  a n e w  p r o s p e c t i v e  
c l i e n t  w i t h  su c h  a n o t ice. H o w  w i l l  t h e  p u b l i c  be n o t i f i e d  
t h a t  t h e y  can n o  l o n g e r  r e l y  u p o n  s t a t e m e n t s  m a d e  b y  a 
l i c e n s e d  r e a l  e s t a t e’p r o f e s s i o n a l ?  H o w  w i l l  the p u b l i c  k n o w  
w h i c h  s t a t e m e n t s  f r o m  a l i c e n s e d  r e a l  e s t a t e  p r o f e s s i o n a l  
c a n  b e  r e l i e d  u p o n ,  a n d  w h i c h  s t a t e m e n t s  f r o m  a l i c e n s e d  
r e a l  e s t a t e  p r o f e s s i o n a l  c a n n o t  b e  r e l i e d  u p o n ?

>♦f
W o u l d n 't it b e  c r u e l  to p a s s  S B 2 0 6  w i t h o u t  c o n c u r r e n t l y  

p a s s i n g  e x p r e s s  n o t i c e  r e q u i r e m e n t s  t h a t  c l e a r l y  t a l l  t h e  
p u b l i c  t h e y  s h o u l d  no l o n g e r  r e l y  u p o n  s t a t e m e n t s  of

l i c e n s e d  real e s t a t e  p r o f e s s i o n a l s  in A l a s k a .

P e r h a p s  S B206 w i l l  e r o d e  p u b l i c  c o n f i d e n c e  in o u r
l i c e n s e d  r e a l  e s t a t e  p r o f e s s i o n a l s .  D o e s  S B 2 0 6  t r u l y  
b e n e f i t  t h e  real e s t a t e  p r o f e s s i o n ?  D o e s  S B 2 0 6  b e n e f i t  the 

.. c i t i z e n s  of A l a s k a ?

Green Law Offices, P.C., Attorneys & Counselors at Law
4709 Spflnwd Road • Anchorage, A laska  99503 * T&lsphone (907) 5 6 M 7 7 7



S B 206

Background and Anlvsis of Proposed 
" Innocent Misrepresentation" Legislative Relief

In 1982. on an appeal  to the Supreme Court  of Alaska, Bevins v. Ballard. 655 2nd 757, 

the court upheld  a lower  court  decision that  a (real estate) b ro k e r /o r  agent was 

liable for "innocent misrepresenta t ions" m ade  to a buyer .  In other words,  under  
Alaska law a real estate b ro k e r /ag en t  may be liable for f raudulent ,  negligent a n d  

even innocent m isp resen ta t ion . The b r o k e r / a g e n t  is liable for damages resulting 
from representations concerning property, even  though  he had  no knowledge that 
his statement was incorrect. Simply reporting a s ta tement  from an owner  may result 
in liability. Only two other jurisdictions in the U.S. have similar liability statutes.

The Real Estate Surety Fund, a fund created to allow in jured parties in a real estate 
transaction the ability to file a claim (up to 510,000) an d  funded  by all licensees, does 
not cover "innocent misrepresenta tion" claims. Errors  and  omissions insurance 
carriers have become increasingly wary of wr i t ing  policies in Alaska due  to this 

liability. The majority have refused (at any price) to issues errors and  omissions 

insurance for real estate agen ts /b rokers  in the state.  It is virtually impossible to 

obtain coverage. The result  is the consumer does  not have the needed protection in 
real estate t ransac t ions  for the o ccu r rence  of f r a u d u l e n t  a n d  in ten t iona l  

misrepresentation by an  agent / 'broker  who does  no t  have the resources available to 
pay a judgement.
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N O T I C E :  T h i s  o p i n i o n  is  s u b j e c t  to  f o r m a l  c o r r e c t i o n  b e f o i e  
p u b l i c a t i o n  in t h e  P a c i f i c  R e p o r t e r . R e a d e r s  a r e  r e q u e s t e d  
to b r i n g ’ t y p o g r a p h i c a l  o r  o t h e r  f o r m a l  e r r o r s  to t h e  a t t e n t i o n  
o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  303 K  S t r e e t .  A n c h o r ­
a g e ,  A l a s k a  2 5 5 0 1 ,  in  o r d e r  t h a t  c o r r e c t i o n s  m a y  b e  m a o e  
p r i o r  t o  p e r m a n e n t  p u b l i c a t i o n .

THE SUPREME COURT’ OF THE STATE OF ALASKA

MAX 3 E V IN S  a n d  JOHNSON-BEVINS 
I N C . ,  d / b / a  STAR REALTY,

A p p e l l a n t s ,

v .

DAVID L .  BALLARD a n d  LINDA K, 
BALLARD, . .

A p p e l l e e s .

F i l e  N o .  4 5 7 1

O ?  I N I  0  N

( N o .  2 5 8 2  -  N o v e m b e r  1 9 ,

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  
o f  A l a s k a ;  T h i r d  J u d i c i a l  D i s t r i c t ’, A n c h o r a g e ,  - •• = 

: . ' E b e n - H .  L e w i s ,  J u d g e . .

. * * « . » •• • • • • .« • , i

A p p e a r a n c e s :  F r e d r i c k .  P .  P e t t y j o h n - ,  A n c h o r - ’
a g e ,  f o r  A p p e l l a n t s .  S a u l  R.  F r i e d m a n ,  
H e d l a n d ,  F l e i ' s ' c h e r  & F r i e d m a n ,  A n c h o r a g e ,  f o r  
A p p e l l e e s .  - - .  ■

B e f o r e :  R a b i n o w i t z ,  C h i e f  J u s t i c e ,  C o n n o r ,
B u r k e ,  a n d  M a t t h e w s ,  J u s t i c e s ,  a n d  D i m o n d ,  
S e n i o r  J u s t i c e . * -  ( C o m p t o n ,  J u s t i c e ,  n o t  
p a r t i c i p a t i n g . )

BURKE., J u s t i c e ;
CONNOR, J u s t i c e ,  - w i t h  • whom RABINOWITZ, 
J u s t i c e ,  j o i n s ,  d i s s e n t i n g  i n  p a r t .

* D i m o n d ,  S e n i o r  J u s t i c e ,  s i t t i n g  b y  a s s i g n m e n t
m a d e  p u r s u a n t  t o  ....

—  BE V I N S  V. B A L L A R D
o f  A l a s k a ,  a n d  A la


