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The staff of the Task Force also provided the members with copies of
the case of Franklin v. State, 8 Md. App. 134 (1969), which held that
evidence that an individual had a drug within his biological system tends to
show possession and/or control prior to taking the drug and that evidence,
together with the individual's statement to a physician, is sufficient to
sustain a conviction for the crime of possession of a controlled dangerous

substance.

Commercial Motor Carrier Regulations

The federal commercial motor carrier regulations (see discussion on p.
17) reviewed by Mr. Rickert of the MVA also address drugged driving by
commercial drivers. As with the alcohol-related driving offenses, for a
first offense of driving under the influence of drugs, there would be a 1
year suspension from driving a commercial motor vehicle.  For a second

offense, there would be a lifetime disqualification.

Medical Advisory Board

The Task Force also received testimony from William bricker,  former
Administrator of the MVA and an attorney in private practice.  Mr. Bricker
suggested to the Task Force that anyone who was convicted or granted
probation before judgment for any drug-related offense (e.g., possession of
a controlled dangerous subscance) should be referred to the MVA Medical

Advisory Board to determine whether the individual is fit to drive.
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SIATE: ARIZONA
CHEI’B.) Raferema: Arizona Revised Statutes Annotated
3asis for a OWM Charge:

Standard OWI Offense: Under the influence of intoxicating liguor
§28-692(A)(1)

Illegal Per Se Law (8AC/8rAC Level): 0.10 and Any Controlled Substance in a
Person's Bodyr §23-69Z(A)(2) i (3)

Presumption (8AC Level): 0.10 628-692(f)(3)

Types of Drugs/Drugs and Alcohol: Under the influence of (1) Any Drug, a vapor
releasing substance containing a toxic substance
or (2) a combination of liquor, drucs or toxic
vapor releasing substance if the person is
impaired to the slightest degree, §23—392(A)(1)

Other: For Commercial Motor Vehicle Operators, see p.
3-27.

Chemical Breath Tests for BAC/BrtC Level:

Preliminary Breath Test Law: Yes §28-691.01  (3ased on reasonable suspicion
of a DWI offense.)

Implied Consent Law:

Arrest Required (Yes/No): Yes §28-691(A)
Implied Consent Law Applies to
Drugs (Yes/No): Yes §28-691(A)
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes (Criminal & Civil Cases) §20-692(1)
Other Information: Special Note: Police officers may request
persons (e.g, medical facility personnel), who
collect hlood, urine or other bodily substances
from suspected DWI offenders, to supply samples
of such substances to law enforcement
authorities for testing; see §28-692(J). Such
samples can also he obtained via search
warrants; see §28-691(0).
Chemical Tests of Other Substances for BAC Level
Which Are Authorized Under the Implied Consent Law:

Blood: Yes §28-691

Urinn: Yes §28-691

Other: "Other bodily substances" §28-691

"This State's illegal per se law also makes it an offense to operate a motor vehicle with a
reath alcohol concentration level of 0.10 or more. §23-692(0)
It is a Class 1 misdemeanor for any person und»r 21 years old to operate a motor vehicle with
any "spirituous liguor" in their body. Jail-not more than 6 mons; fine-not more than $2,500.
See 884-244(34), 4-246(8), 13-/01, 13-707, 13-301 S 13-802.
"Except in cases where a person was impaired in the "slightest degree," a person is not guilty
of this offense if they are legally entitled to use these drugs. §28-692(3)

3-23
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SIAIE: CALIFORNIA
Gaeral Referae: V/est's Annotated California Codes

Basis for a OWI Chargp:

Standard DWI Offense: Under the influence of an alcoholic beverage
‘/eh. Coce 8823152 & 23153

Illegal Fer Se L3w OAC/OrAC Level): 0.08,i2 Veh. Code §8§231=2(b) and 22153(h)

Presumotion (BAC Level): 0.00 Veh. Code §23155(3)

Types of Oruus/Alcohol and Drugs: Under the influence of (1) Any Drug or (2! a

Combination of Alcohol and Any Ortig" Veh. Code
§§23152 6 23153

Other: For Commercial Motor Vehicle Operators, see p.
3-45.
For bicycle riders, see the Special Mote bhelow.

Chemical Breath Tests for BAC/BrAC Levpl

Preliminary Breath Test Law: Yes Veh. Code §23157(h) (Mota: A P5T may be
conducted without legislative aurihoity. A.G.
Opinion 83-1102. Oct. 26. 1989)

Imolied Consent Law:

Arrest Required (Yes/No): Yes Veh. Code §23157
Implied Consent Law Applies to
Drugs (Yes/No): Yes V.h. Code §23157(a)(1}
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes (Criminal S Civil Cases) Veh. Code
§23157 (a) (*')
Other Information: A person, who has been arrested for e OWI

offense, may be compelled to submit to a blood
test for either alcohol concentration or the
presence of drugs. See Mercer v. Oepartment of
Motor Vehicles, 809 P.2d 4Q4 <Cal. 1991).

Chemical Tests of Jther Substances for BAC Level
Which Are Authorized Under the Implied Consent Law:

Blood: Yes Veh. Code §23157
Urine: Yes Veh. Code §23157
Other: None
‘Special juvenile offense at 0.05 (Standard: Percent by weight of alcunol in the blood); see
%eh. Code §23140(a).
lhe regular standards for BAC and BrAC (respectively grams of alcohoi per 109 milliliters of
blood and grams of alcohol per 210 liters of breath) are used for the illegal oer se offense.
"Note; It is illegal to be under the influence of certain "controlled suesLances" irrespective

of whether the offender was operating a motor vehicle. Health and Safety Code 5115:3

Special Note: Under Veh. Code §21200.5, it is illegal to ride a bicycle on the highways -hi le
under the influence of either alcohol or drugs. This section provides that a oerscn c:i~nittina
this offense may be fined not more than SZ50. This section further provides that a person
under 21 years old, who commits this offense, is subject to license susoension under Veh. Code
§13202.5; see the Special Note on p. 3-50 for details on this license suspension.

3 - 43



SIAE; COLORADO
m FEfEfG'[E; Colorado Revised Statutes

Basis for a OWI Charge:

Standard OWI Offense: Under the influence of alconol/Impaired by the
consumption of alcohol §U2—J—1202(1)(a) 5 (h)

[llegal Per Se Law (BAC/srAC Level); 0.101 §A?.-4-)202(1.5)(a)

Presumption (BAC Level): >0.05-0riving while impaired 0.10-0Orivino under
the influence §42-4-1202(2)(b) & (c)

Types of Drugs/Drugs and Alcohol: (1) Agy Drug or (2) a Combination of Alconol anc

Drugs (applies to both driving under the
influence and driving while impaired!
§§42-4-1202(1)(a) 4 42-4-1202(1)(b)

Other: For Commercial Motor Vehicle Operators, see p.
3-63.

Chemical Breath Tests for 3AC/5rAC Level:

Preliminary Breath Test Law: Yes 8§42-4—1202(2.5)
Implied Consent Law:
Arrest Required (Yes/'/o): No Only probable cause is required; an actual

arrest is not necessary. §42-4-1202(31(2)111) 4
11

Implied Consent Law Applies to

Orugs (Yes/No): Yes 8§42-4-1202(3)(a)(11I)
Refusal to Submit to Chemical Test

Admitted into Evidence: Yes (Criminal Cases) §42-4-1202(3)(e)
Other Information: A persons's blood may be taken from them by

force if there is probable cause that they
committed criminally negligent homicide wich a
motor vehicle, vehicle homicide, assault in the
third degree with a motor vehicle or vehicle
assault. §42-4-1202(3)(a)(IV)

Chemical Tests of Other Substances for BAC Level
Which Are Authorized Under the Implied Consent caw;

Blood: Yes (Ale. 4 Drugs) 842-4-1202(3)(a)(11) 4 (1)
Urine: Yes (For Orugs only' 8§4Z-4-1202(3)(a )(|||)
Other: saliva (For Orugs only) 842-4-1202(3)(a)(I11)
This State's illegal per se law also makes it an offense to operate a motor vehicle with a
breath alcohol concentration level of 0.10 or more.
A "drug" is defined as either a substance, that is intended to cure or prevent disease, listeo

in the U.S. Pharmacopoeia, or a controlled substance; see §§12-27-303(7) 4.(13) and
42-4-120211)(d).
3-9
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SIATE: FLORIDA
Greral Reference: Florida Statutes Annotated
Basis for a OWI Charge:
Standard DWI Offense: Under the influence of alcoholic beveraces’
§316.193(1)(a)
[llegal Per Se Law (3AC/BrAC Level) 0.10,a2 §8316.193(1)(b) 4 316.1932¢(bh)1
Presumption (BAC Level): None
Types of Orugs/Drugs and Alcohol: Under the influence of a Controlled
Substance/Che»ical Substance listed in §377.111
§8§316.193(1)(a) 4 316.1931
Other 1) A BAC/BrAC level of 0.102 is prima facie
evidence of driving under the influence
§316.1934(2)(c)
2) See the Special Note below.
3) For Commercial Motor Vehicle Operators, see
p. 3-100.
4) A person arrested for a OWI offense cannot be
released from custody until (1) they are no
longer under the influence of alcohol or other
chemical substance, (2) their BAC level is less
than 0.05 or (3) eight (S) hrs have elapsed from
the time of their arrest. §8316.193(9)
‘The offense of "driving under the influence" includes (1) driving under the influence of
alcoholic beverages or (2) driving with a blood or breath flevel of 0.10 or more. See
§216.193(1)(a) & (b) and State v. Rolle, 560 So.2d 1154 (Fla. 1990).
This State's illegal per se law also makes it an offense to operate a motor vehicle with a
breath alcohol concentration level of 0.10 or more. The standard definition; of BAC and BrAC
are used; see §316.1932(b)1
AStandard: Percent by weight of alcohol in either the blood or breath. §316.1934(2)(c)
Special Note: A jury instruction, that was based on a verbatim reading of §316.1934(2)(c), was
held to be unconstitutional in that it created a mandatory “irrebuttable” presumption that
shifted the burden of proof of-the DWI offense to the defendant; see Wilhelm v. State, 568
So.2d 1 (Fla. 1990). Notwithstanding this case, the statutory language itself has been held
constitutional in a prior decision; see State v. Rolle, 560 So.2d 1154 (Fla. 1990). .Note: A
Federal court has held in similar circumstances that there was no constitutional infirmity.
However, the Federal court did express its concern that a jury could be confused with the term
"prima facie", Despite this concern, the court felt that no unconstitutional mandatory
presumption had been created when this instruction was viewed in conjunction with the other
jury instructions that were given. See Santiago Sanchez Oefuentes v. Dugger, 923 F.2d 801
(11th Cir. 1991).
3-95
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SIAIE - Horida

Chemical Breath Tests for BAC/BrAC Lpvpl:

Preliminary Breath Test Law: No
Implied Consent Law:
Arrest Required (Yes/Ho): Yes §316.1932(1)(a) Note: Under

§316.1932(1)(c), an arrest is not a prerequisite
to the taking of a blood sample if the driver is
taken to a medical facility for treatment as a
result of an accident. See Kenson v. State, 577
So.2d 694 (Fla.App. 3 Dist. 1991).
Implied Consent Law Applies to

Drugs (Yes/No): Yes §316.1932(1)(a)
Refusal to Submit to Chemciai Test

Admitted into Evidence: Yes (Criminal Cases) §88316.1932(1)(a) 1
316.1932(1)(b)
Other Information: A blood test may be given a driver without their

consent only if they have been involved in an
accident resulting in either death or serious
bodily injury. See 8316.1933(1) and Carbone v.
State, 564 So.2d 1253 (Fla.App. 4 Dist. 1990),
and State v. Perez, 531 So.2d 961 (Fla. 1988).

Chgmj_c.al-Tes.ts. Of other Substances fo.- 8AC Level
Which Are Authorized Under the Imoled Consent Law:

Blood: Yes-Li*ited A blood test, for the purposes of
implied consent, may be may be taken only if the
driver appears for treatment at a medical
facility and the administration of a
breath/urine test is impractical or impossible.
§316.1932(1)(h)

Urine: Yes-Lisited 'er §316.1932(1)(a), there is an
implied consent to submit to a urine test for
the purpose of deleting the presence of
controlled substances.

Other: None

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No): Yes Applies only to DWI manslaughter/veh
homicide offs; see §316.656.

Anti-Plea Bargaining Statute (Yes/No): Yes Only applies if BAC level is 0.20 or more
or for DWI manslaughter/veh homicide offs; see
§316.656.

Pre-Sentencing Investigation' Law (PSI)

(Yes/No): Yes A person convicted of a DWI offense may be

referred to substance abuse evaluation; see
§316.193(5).

The implied consent law, as applied to driving while under the influence of durgs, provides
only for the testing of urine.

3-96
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SIAIE: IDAHO '
Gaeral Refarace: General Laws of lIdaho Annotated

Basis for a OWM Charce:

Standard OWI Offense: Under the influence of alcohol 15-3QQ4, (a)
Illegal Per Se Law (BAC/SrAC Level): 0.T70* §18-3004(1)(a)

Presumotion (BAC Level): None

Types of Drugs/Druas and Alcohol: Under the influence of (1) Any Drug. (Z!

Intoxicating Substance or (3) a Combination of
Any Drug and Alcohol §§18-3094fi)(a) m
18-800*1(5)

Other: For Commercial Hctor Vehicle Ocerators. see
below.

Chemical B'-gatS Tests for SAC/Br-i" Lev®* :

Preliminary Breath Test Law No
Implied Consent Law: n
Arrest Reguired (Yes/Mo): Hot
Implied Consent Law Applies to
Drugs (Yes/No): Yes §13-3002(1)
Refusal to Submit Chemical Test
Admitted into Evidence: Yes (Criminal Cases) State v. Bock, 323 P.2d
1055 (1953)
Other Information: Under §18-3002(5)(b), a law enforcement officer

may order a "qualified person" to withdraw biood
from a driver for evidential purposes in cases
where there is probable cause to helieve that
such driver has committed either a DWI
aggravated/homicide offense. Comment: *his
provision appears to allow law enforcement
officers to obtain a biood sample via force.

'This State's illegal per se law also makes it an offense to operate amotor vehicle with
egither (1) a breath alcohol concentration level of 0.10 or more or (2) a urine sicohol
concentration of 0.10 or more.

“The police need only "reasonable grounds" of aDWI off before the implied consent law is
applicable; see §18-3002(1). However, §13-8002(4)(b) appears to indicate that "srooable cause"
;s needed.

DWI Gffeises and Cocwercial Motor Vehicles (CMV)/Co<m>ercialDriver's Licenses (CDL): Aperson
is "disqualified" from operating a CMV for 1 yr. (mand.) (3yrs (mand.) if transport nc
hazardous materials) if, wHle driving a CUV, they (1) have a BAC/BrAC/"3o0dily Substance" level
of 0.0*1 or more, (2) are under tfie influence of alcohol or a controlled substance or (3) refuse
to submit to a chemical test for-adl. alcohol concentration. For either (1) a subseoueot
violation or (2) a combination of t=o or more violations ofany of the aoove listeo hens, the

"disoual ification" is for life (ma.-*o.). A person, who operates a CMV with an alcc~ol
concentration of 0.04 or more or while under the influence of alcohol/drugs. >3 subject to OW]
criminal sanctions. In addition, a CMV operator who has any "detectable" amount O- alcohol in

their system must be placed "out-of-service" for 24 hours. See §8§49-105(5), 40-10*1(9). 49-335
(Reference is made to 4g CFR part 233.), 13-3002(3"*1 13-0Q04(1)(b) L [s), 15-c004(4; and
18-8005(2) t (3).
3-13
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SIAEE - It

Chemical Tests of Other Substances for BAC Level
Which Are Authorized Under the Implied Consent Law:

31loo0d: Yes 5313-300211) a 18-3004
Urine: Yes §313-3002( 1) & 18-600*1
Other: None

Adjudication of OWI Charges:

Mandatory Adjudication Law (Yes/No): No
Anti-Plea Bargaining Statute (Yes/Mo): No
Pre-Sentencing Investigation Law (PSI)
(Yes/No): Yes (Alcohol Evaluation) §15-3005')9)

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary 3reath Test:

Criminal Sanctions (Fine/Jail): N/A

Administrative Licensing Action
(Susp/Rev): N/A

Other: N/A

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail): No
Administrative Licensing Action
(Susp/Rev): 1st Refusal-180 dys susp (mar.o;; 2ic 3ef' 'sa’

(w/n 5 yrs)-1 yr susp (mand) §18-c002(2)(c),

(4)(b) a (4)(c)
Other: None

Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions:

Imprisonment: 1st off Misd-Not more than 6 cos; Zip ,pf- (w/n 5
yrs) Misd-10 dys to 1 yr; 3rd S sub off (w/n 5
yrs) or 4th or sub, off (w/n 10 yrs; Fe*cny-flot
more than 5 years Aggravated DWI where there is
bodily harm/ disfigurement-Mo: more than 5
years See §§18-3005 1 18-3005.

Mandatory Minimum Term: 1st off Misd-None; 2nd off (w/n 5 yrs) Miso- 10
dys (must serve 48 con. hrs)l; 3rd a suo gt
(w/n 5 yrs) or 4th or sub, off (w/n 10 vrs)
Felony-30 dysl Aggravated OWI o'f -her? there
is bccily harm/disfigurement-30 dys See
§§16-3005 a 18-8006.

"Historical Note: Under Art. 5. 813 of the State's constitution, the legislature -av provide
for mandatory minimum sanctions. This constitutional provision indirectly abrogated the idaho
Supreme Court's decision in State v. McCoy, 486 P.2d 247 (ldaho 1971), that had voided a
statute requiring mandatory sanctions.
3-1A
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SIAIE: ILLINOIS
Gereral Reference: Smith/Hurd Illinois Annotated Statutes
Basis for a PWt Charge:
Standard OWI Offense: Under the influence of alconol Ch. 95/-
"111-501(a)(2)
[Mlegal Per Se Law <3AC/3rAC Level): 0.101 or Any Amount of Cannabis/Controlled
Substance' Ch. 95/, 1f11-501(a)(1) 4 (5)
PresumDtion (BAC Level): 0.10 Ch. 95/, 111(11-591.2(b)(3) £ 11-501.6(e)(3)
Types of Orugs/Drucs and Alcohol: Under the influence of (1) Any Drug or (2) a
Combination of Any Orug and Alcohol See Ch.
957.. 11l 1-501 (a)(3) 4 (A"
Other: for Commercial Motor /chicle Operators, see p.
3-147.
Chemical Breath Tests for BAC/3rAC leva):
Preliminary Breath Test Law: Yes-Limited" Ch. 95", 1(11-5015
Implied Consent Law;
Arrest Required (Yes/Mo): Yes Cn. 95/1, 1111-501.1 See the Soeciai Mote
below.
Implied Consent Law Aoolies to
Orugs (Yes/Mo): Yes Ch. 95/, 1111-501.1(a)
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes (Criminal Cases) See Ch. 95/,
111111-501.2(¢) a 11-501.5(f) and Psoole v.
Thomas, 553 N.E.Zd 656 (Ill.Aop. Z Dist. 1990).
Other Information: A BAC (blood test) test may be take" by force
for a OWI offense (injury or non injury related)
as long as the police have "probable cause" of
such offense. See People v. Syrd. 574 M.E.Zd
1269 (Ill.App. 4 0ist. 1991).-and People v.
Yant, 570 U.E.2d 3 (Ill.App. Z Oist. 1991).
"ihis State's illegal per se law also makes it an offense to operate a motor vehicle with a
breath alcohol concentration level of 0.20 or more. Ch. 95/, 1111-501.2(a)(5)
AAs round in the blood or urine “"resulting from unlawful use or consumotion." 95/,
«111-501 (a)(5)
ABefore a PBT can be administered, a law enforcement officer must have probable cause to
believe that the driver is violating the DWI law. The test is given prior to an actual OWI
arrest for the purpose of assisting the officer in determining whether to require a chemica
(evidentiary) test under the implied consent law.
Historical Note: Under Ch. 9511, 1111-301.6(a), which is now void, a law enforcement officer
could request that a person, via "imolied consent", submit to a cnemical test of their blooc,
breath or urine for alcohol or drug content based onlv on "probable cause" that tha person was
responsible for an accident that resulted in either an injury or a death. There was no
requirement that there be "probable cause" of an offense (e.g. OWI). Because of this
deficiency, the Illinois Supreme Court declared Ch. 95/, 1111-501.6 unconstitutional under both
the State and federal constitutions. Xing v. Ryan, Secretary of State, M.E.Zo __ (111.
1992) (1992 111. LEXIS ).:8) The sanctions for refusal to submit to this test werethe same as
for refusal wunder the regular implied consent law. Ch. 95/i, 1(1(6—206(a)(3) 4 11-501.1
3 - 143
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SIATE - I1llirois

Chemical Tests of Other Substance; for BAC Level
Which Are Authorized Under the Implied Consent Law;
3lood: Yes Ch. 92!', 1111-501.1
Urine: Yes Ch. 95/. 1111-501.1
Other: None
Adjudication of OWI Charges:
Mandatory Adjudication Law (Yes/Mo): No
Anti-Plea Bargaining Statute (Yes/No): Nol
Pre-Sentencing Investigation Law (PSI)
(Yes/Mo): Yes Ch. 95/, 1111-SO0Me)
Sanctions for Refusal to Submit to a
Chemical Test:
Refusal to Take a Preliminary Breath Test:
Criminal Sanctions (Fine/Jail): None
Administrative Licensing Action
(Susp/Rev): None
Other: None
Refusal to Take Imolied Consent
Chemical Test:
Criminal Sanction (Fine/Jail): None
Administrative Licensing Action
(Susp/Rev): 1st re~~usa 1-Suso for 6 mos (Note: A Judicial
Driving Permit is available: see Footnote No. 2
(under Admin, per se) on p. 3—1-5 for details.)
Also, restricted driving privileges are
available under 957, M6—206(c)(3e: subsequent
refusals (w/n 5 yrs)-Susp for 2 yrs: (5 nos
mandatory;, a restricted license -ay be issued
after this 6 month period.) See Footnote No. 4
on p. 3-146. Ch. 95/, 11116-206(c W 3), 5-206.1.
6-208.1 and 11-501.1
Other: None
Criminal Sanctions:
Imprisonment: 1st 4 2nd offs (Class A misd)—Less than 1 yr;
subsequent offs™ (Class 4 felony)-1-3 yrs Ch.
38. 11111005-8-1(a)(7) 6 1005-8-31a)(1) and Ch.
957, 1111-501. See Footnote No. Z on 0. 3-145.
Mote: A defendant cannot obtain deferred judgement and be placed on supervis-:- if «ithin tn
past 10 years they have either (I) been convicted of OWI, (2) pleaded guilty tc sr st’iulated
facts supporting the conviction of a OWI offcharge or(3) received supervision ‘or aorior Ou
off. Ch. 38, 11111005-6-1 (c¢) and 1005-6-1 (cl))
AOr a refusal where the person has had a previous OWI offense conviction or adr-n. per se
violation (w/n 5 yrs). Ch.95/. 1111-500
AThis offense is defined as "Aggravated DrivingUnderthe Influence of AlcoholcrDrugs or a
Combination of Both". Ch. 95/. 1111-501(d)



STATE: INDIANA
Gaaal Refaao=: 8urn's Indiana Statutes Annotated

Basis for a DWI Charoe:

Stsndsrd OWI Offense Operating a vehicle while intoxicated
IC9—-30-5—2 (The term "intoxicated" is defined
as under the influence of alcohol, druas, etc.;
see 1€9-12-2-36.)

Illegal Per Se Law (3AC Leve;) 0.101 1I1C3-20-5-1(a)_or Any Amount of a
Control lei Substance' 1C9-3Q-5-1(h)

Presumption (5AC Level): 0.103

T/oes of Oruos/Oruos and Alcohol Under the influence of (1) Any Drug, (2) a

Controlled Substance or (3) Any Combination of

Alcohol and Orugs IC9—-30-5—2 & 1C9—-13—-2-36
Other: 0."° BAC 'S also prima facie evidence of

iitoxication [C9—e3—2-131

Sto Footnote No. A concerning school bus

operators.
ror Commercial Motor Vehicle Operators, see p.
3-156.
Ihenical Breath Tests for SAC Levei :
Preliminary 3reath Test Law: No (Note: P5T law, formally IC9—1J .5-3,

repealed by P.L. 173 enacted in 1933)
Implied Consent Law:

Arrest Required (Yes/flo): Ho (A request for a test must be based cr.
probable cause. However, an actual arrest is
not required. See 1C9-30-5-2 and Clark </
State, 372 N.E.2d 135 (Ind. 1973).)

Implied Consent Law Applies to

Orugs (Yes/No): Yes 1C9-30-6-2
Refusal to Submit to Chemical Test

Admitted into Evidence: Yes (Criminal S Civil Cases) 1C3-30—5-7b>
Other Information: In accidents where there has been either a

fatality or a serious injury, a blood samoie may
be obtained from a driver suspected of OWl via
force. IC9—-30—6-6 (9)

'standard: Percent by weight of alcohol inthe blood. IC9-30-5-1(al

“This State's illegal per se law aiso ma-.esin an offense (Cl C misd!for a oerson to ooe-ate a
motor vehicle with anv amount of a controlled substance in their biood. Exception: It is a
defense to this offense if if is shown thatthe defendant was using a <controlled substancevia
2 valid prescription. IC9-30-5-!lc)

Under 1T9-30-5—15fb)(2), a chemical test indicating a SAC level of 0.10 is to be take" as a

presumption of such BAC level.
“It is a Class A Misd. to consume either alcohol or a controlled substance within six (5; hours

of operating a school bus. IC2Q-9.1-3-1.5 Sanctions: Jail-oot more than ! yr; fine-not core
than $5.000. IC35-50-2-7 i IC35-50-3-1
3-18
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SIAIE: NEBRASKA
Gaeral Referances: Revised Statutes of Nebraska and

Nebraska Administrative Code (NAC'

Basis for a OWI Charoe:

Standard DWI Offense: Under the influence of alcoholic I-quor
539-669.07111(a)

Illegal Per Se Law (8AC/3rAC Level): 0.101 539-669.07(1)<bh) 1 (c)

Presumption (3AC Level): None

Types of Oruas/Orugs and Alcohol: Under the influence of Any Drug 53r-60Q.07(l)la)

Other: For Commercial Motor Vehicle Operators, see d.
3-287.

Chemical 3reath Tests for SAC/Bn-C Lev?* :

Preliminary Sreath Test Law: Yes 529-669.08(3)
Implied Consent L3w:
Arrest Required (Yes/No): Yes §39-669.08(2)
Implied Consent Law Applies to
Orugs (Yes/No): Yes §39-669.08(1)
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes §39-669.03(9) (Criminal Cases) anc State v.
Romeil, 20*1 fl.w.Zd 573 (1973)
Other Information: A driver, who has been involved in an accident

and where there is reasonable grounds that the
driver is OWI. may be required to s.cmit to a
chemical test to determine if the.- -eve either
alcohol or drugs in their system. ["jury or
death is not a orereauisite for this
requirement.§39-669.08(9)

Chemical Tests of Othe>* Substances for 3AC Level
Which Are Authorised Under the Implied Consent Law:

*Blood: Yes §39-669.03(1!
Urine: Yes §39-669.08(1)
Other: None

Adjudication of OWI Charges:

Mandatory Adjudication Law (Yes/No): No-'
Anti-Plea Bargaining Statute (Yes/No): No
Pre-Sentencing Investigation Law (P3l)
(Yes/No): Yes  Alcohol assessment (screening- for either

a 1st offender or a sub. offender who has not
received such an assessment. §39-569.07(3)

"This State's illegal per se law also makes it an offense to operate a motor vebic'e with a
breath alcohol concentration level of 0.10 or more. Note: Illegai per se based or alcohol
concentration in urine was repealed. Sec. * of L.8. 291 enacted in 1992

~A surviving driver (or pedestrian under 16 years old), who is involved an accident where

there has been a fatality, shall be required to submit to a 3AC chemical test. The -esu'ts of

such test, however, can only be used for statistical purposes. §§39-6,10*1.08 k 39-6.10*1.09

m'Note:  Under 829-360*1, pretrial diversion of OWI cases is prohibited.
J"A court may order a presentence investigation in any case." §29-2251(2) i (3)
3 - 283
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SIAIE: NEVADA
Gaeral Referaxe: Nevada Revised Statutes

Basis for a OWI Charoe:

Standard OWI Offense: Under the influence of intoxicating liquor
§J8A.379<I)(a)

[llegal Per Se Law (8AC/SrAC Level): 0.10U3 §84-34.0135 i ASA.379( I)(b)

Presumption (BAC/BrAC Level): 0.10 8A3<i.381(2)(c) S (A)(c;

Types of Orugs/Orugs and Alcohol: Under the influence or (i) A Controlled

Substance, (2) a Combination of Intov'catinec

Liquor and a Controlled Su."tance or (3) Any

Chemical, Poision, Organic Solvent ard Any

Compound or a Combination of These. §434.373(2)
Other: For Commercial Motor Vehicle Ooerator-, see

be low.

Chemical Breath Tests for 3AC/5r-C Level:

Preliminary Breath Test Law: Yes §434.382
Implied Consent Law:
Arrest Required (Yes/No): No3 §454.383(1)
Implied Consent Law Applies to
Orugs (Yes/No): Yes §434.3331i)
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes (Criminal Cases) §454.359
‘This State's illegal per se law also makes it an offense to operate a motor vehicle with =

tl>reath alcohol concentration level of 0.10 or more. §}434.0135

“Special Note: Sec. ~87.381(1) provides for a presumption related to illegal per se. This
states that :f the chemicaltest indicates a BAC lavelof 0.10 or more such result

provision

shall be "presumed to be no less thanthe amount present at the time of the alleged
violation." A Federal appellate court has held that this statutory provision does noc creace
an unconstitutional mandatory conclusive presumption on its "face". However, a State trial

court apolied this presumption as if it were a mandatory conclusive ?resumocion. Such

application was held to be unconstitutional. McLean v. Moran, 963 F.2d 1306 (9th Cir. 1992’

30nly "reasonable grounds" are needed not an actual arrest.

OWl Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): The
State's Public Service Commission and Department of Motor Vehicles and Public Safety have
promulgate regulations that adopt by reference 49 CFR Parts 333 and 392. Under 49 CFR §383.S',
a person is “"disqualified" from operating a CMV for | yr. (mand.) (3 yrs (mand.) if
transporting hazardous materials) if, while driving a CMV, they (1) have a 9AC/3rAC level of
0.04 or more, (2) are under the influence cf alcohol or a controlled substance or (3) refuse :o
submit to a chemical test for an alcohol concentration. For either (1) a subsequent v1?!?*:en
or 121 a combination of two or mows violations of any of the above iisteo items, the
"disqualification" is for lire (manc.f. Under 40 Cf?. §272.5. a CMV operator who has
"detectable" amount of alcohol in their system must be placed "out-of-service" for 2c¢ hours.

In addition, it is misdemeanor to violate a regulation. The sanctions for this offense are a
jail term of not more than 6 mos and/or a fine of at least SI00 (mand.) but not more than
21,900. Note: A person, who violates a regulation, may also be liaole for a civil penalty
which is not to exceed 210,000. See §8483.908, 706.173, 706.7E6 & 706.771. MAC §706.247 ano 49

U3C Appx 82901 et seq.
3-8



STAIE: NEW JERSEY
Gareral Refarece: Mew Jersey Statutes Annotated

Basis for a DWI Charoe:

Standard OWI Offense: Under the influence of intoxicating liquor
§39:4-]0(a) See the Special Note helow.

Illegal Per Se Law (BAC Lev?'.; 0.101- - §39:4-50(a) Under 21 Veers 014-0.01
but less than 0.10J] §39:4-50.14

Presumption (BAC Level): None

Types of Drugs/Drucs arc Alct-o0": Under the influence of (i) A Narcotic (2) A

Hallucinogenic Drug or (3) A Habit-Proriucing
Drug §3?;4-50(a)
Other: For Comm, Motor Vehicle Operators, see p. 3-316.

Chemical Oreath Tests for BAC Levs::

Preliminary Breath Test law: No
Implied Consent Law;
Arrest Required (Yes/llol: Probably Yes Under §39:4-50.2(a), a driver's

license can only be revoked when the refusal s
based on an arrest. However, see §39:4-50.2(a)
where only "reasonable grounds" seems to be

requi red.
Drugs (Yes/Mo): No
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes (Criminal Cases) State v. Stever, 5Z7 A.Zc
408 H1.2. 1987)

Other Information: (11 -n "involuntary" biooc (not breath) sample
may be obtained from a person who has been
arrested for a DWI offense: i.e.. a blood samoie
may be taken by "force". State v. Oyrl, 478

A.Zd 390 (N.J. 1984), and State v. Woomer. 493
A.2d 537 (fl.J.Super.A.0. 1954}

(2)Tests for alcohol shall be made on automobile
drivers who survive traffic accidents fata! to
others. §25:2B-24 and State v. Figueroa, 515
A.2d 242 (fl.J.Super.A.0. 1986). cartif. den. 51c
A.Zd 204

AStandard: Percent by weight of alcohol in the blocd. §7?:4-301Ia;
“In State v. Downie, 56? A.zd 242 (fl.J. 1990), the fl.J. Supreme Court held that breathalcyer

results must be given "judicial notice". The court felt that this was is in keeping with the

lecislature's policy of measuring alcohol in the brain for the purpose of determining whether a
oerson was OWI. Coimient: The oractical end result of this decision was to io effect create
a "judicial" illegal per se law based on SrAC: see the dissenting ocinion.

"See State v. Lentini. 573 A.2d 464 (fl.J.Super.A.0. 1990).

Special Note:. Linder seoarate-stalutory provisions, it is illegal for a person to drive 3 motor

vehicle while under the influence of intoxicating liouor, any narcotic or any habit forming
drug M) on "vehicle crossings" (br;dces and tunnels) operated by the Port of ‘lew York
Authority. (Z) on any "project" of ;h= Mew Jersey Expressway Authority or 13> on any "oroject"
of the New Jersey Turnpike Authority. §827:12C-37(B), 27:12C-37J), 27:23-26, 23:2j-j2.
32:i-154.3, 32:1-154,9 i 32:1-154.10 It s illegal to operate a motorised bicycle while under
the influence of intoxicating liouor, any narcotic or any habit forming druc. §39:4-14.3g The
law provides that a violation of tnese provisions results in the same sanctions as for

violating the regular DWI law, §39:4-30
JThe only sanctions for this offense are community service and forfeiture of driving privileges.

3 - 313
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STATE:
Gaeral Refaaoe:

Basis for a OWI Charon:

Standard OWI Offense:

Illegal Per Se Law (3«C/BrAC Level):
Presumption (BAC Level):
Types of Drugs/Drugs and Alcohol:

Other:

Chemical Breath Tests for 3AC/'3rAC Lev°l :

Preliminary Breath Test Law;
Implied Consent Law:
Arrest Required (Yes/Mo):
Implied Consent Law Applies to
Drugs (Yes/flo):
Refusal to Submit to Chemical Test
Admitted into Evidence:
Other Information:

This State's illegal per se law also makes
reath alcohol concentration level of 0.10

The impaired offense aoolies onlv to the use

given for driving while under'the influence

DWI Offenses and Commercial Motor Vehicles
is "disqualified" from operating a CMV for
yrs (3 yrs mand.) if transporting hazardous

a BAC/SrAC level of 0.04 or more, (2) are under
substance or (2) refuse to submit to a chemical
(1) a second "conviction" or (2) a combination

(CM2)/Commercial Driver*; Licenses <COL):

OKLAHOMA
Oklahoma Statutes Annotated

(1) Under the influence of alconol and (2)
Impaired by the consumption of alcohol 47
§§751 (A) i 11-902(A)(2)

0.10! 47 §S750(d) S 11-902(A)f!)

None

Unoer the influence of (1) Intoxicating
Substances or (2) a Combination of These arz
Aicohol4 47 ji 1-902(A)(3) i (4)

7.10 2AC level is also orlme fee-e evidence thac
a person wes under the influence of eicohoi 47
§7551¢ |

>0.05 and <0.10 is evidence of Driving White
Impaired 47 §756(h)

for Commercial Mocor Vehicle Operators, see
below.

No
Yes 47 §731(A)
Yes 47 §751(A)

Yes (Criminal Cases) 47 </5b

Mots: (1) Under 47 8753, a mandatory enemies'
test -ay be ordered in situations where there is
probable cause that a person has heen operating
a motor vehicle whiie OWI and such operation has
caused either death or serious physical injury
to another person. (2) Also, under 47
§10-104(3), a mandatory chemical for
alcohol/drugs may be ordered in traffic accident
situations wrere the driver (person to is
tested) has been cited for a traffic offense.

an offense to operate a mocor vehicle with a

more.
of alcohol (net other druos). The sanctions
includes both e‘::hol «nd drug driving violations.

- 0€erss-

less than 1yr. (I yr. mand.l inc: less than 3

materials), if «*)e operating a OW thsv have

the influence of alcohol or an e'etcxicatino
test for an alcohol concentratic . ?2cr eit
of two "convictions" of any of the above listed

items, the “"disqualification" is for life (10 yrs mand.). See 47 §bh-20£.2.

- 371
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This statute was
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STATE: SOUTH DAKOTA
Gaeral Reference: South Dakota" Codi fied Laws
Sasis for a OWI Charop:
Standard OWI Offense: Under the influence of an alcoholic beveraoe
§32-23-1(2)
Illegal Per Se Law (3AC Level): 0.101 §22-23-1(1)
Presumption (BAC Level): 0.10*  §a-2-c2-7 (Note: §32-23-' aoolies this
presumotion to the veh homicide of-.;
Types of Orugs/Qruas and Alcohol: Under the influence of (1) Any Substance. (2)
Any Controlled Crag, (3) Marijuana or (-} a
Combination of These Substances and an Alcoholic
Beverage §32-22-1(3) i (J)
Other: for Commercial Motor Vehicle Operators, see p.
3-431.
Chemical Breath Tests for 3AC Level:
Preliminary Breath Test Law: Yes §32-23-1.2
Implied Consent Law;
Arrest Required (Yes/No): Yes §32-23-10
Implied Consent Law Applies to
Orugs (Yes/No;: Yes §32-23-10
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes §§19-13-28.1 i 32-23-10.12 (Criminal Cases)
Other Information: Chemical test reauired for persons who have been
arrested for a third or subsequent OWI offense
which constitutes a felony. "Force" may be used
to obtain a blood sampie. §32-23-10. State v.
Heinrich, 4Ag fj.w.Zd 25 (S.D. 19=9), State v.
Lanier, 452 fi.W.Zd 144 (S.D. 1990!. arc State v,
Sickler, 455 M.W.zd 70 (S.D. 1992!
Chemical Tests of Other Substances for 3AC Level
Which Are Authorized L'.ider the Implied Consent Law:
Blood: Yes §32-23-10
Urine: No §32-23-10
Other: "Other bodily substances" §32-23- 10
Adjudication of OWI Charges:
Mandatory Adjudication Law (Yes/Ho): No
Anti-Plea Bargaining Statute (Yes/Ho); No (Note: An illegal per se charge may he
reduced or dismissed onlv when written reasons
for such have been filed with the court.
§32-23-1.3)
‘Based on percent by weight of alcohol in the blood. However, undc-r §32-3-7. there is a
provision that "[pjercent by weight of alcohol in the blood shali be bared upon milligrams of
'Eicohol per 1.0 cubic centimeters of whole blood or 2100 cubic centimeters of deeo lung breach."
held constitutional in South Dakota v. Neville. 459 U.S. 553 (1951).

429



SIAIE: UTAH
Gaeral Referanoe: Utah Code Annotated

Basis for a DV/I Charoe:

Standard OWI Offense: Under the influence of alcohol c.a]_6_aa(i)(a)
Illegal Per Se Law (BAC/8rAC Level): 0.08* §41-6-dd(i)(a) S (2)

Presumption (BAC Level): None

Types of Drugs/Orugs and Alcohol: Under the influence of (1) Any Drug or (2) a

Comhbination of Any Orug and Alcohol
§41—-6— (1} (a)

Other: For Commercial Motor Vehicle Operators, see o.
3-461.

Chemical Breath Tests for BAC/BrAC Level:

Preliminary Breath Test Law: No
Implied Consent Law:
Arrest Required (Yes/No): Yes §41-6-44.10(2)
Implied Consent Law Applies to
Orugs (Yes/Ho): Yes §41-6-44.10(1)
Refusal to Suomit to Chemical Test
Admitted into Evidence: Yes (Criminal and Civil Cases)
§41-6-44.10(8)
Other Information: A driver may be compelled to submit to a

chemical test if they have been placed under
arrest either (1) for a OWI offense and there is
reason to believe that another person may die as
a result of the offense or (2) for a vehicle
homicide alcohol related offense.
§76-5-207(6)(b) & (7)(a)

Chemical Tests of Other Substances for BAC Level
Which Are Authorized Under the Implied Consent Law:

Blood: Yes 8§41-6-44.10
Urine: Yes 8§41-6-44.10
Other: None

Adjudication of OV/I Charaps:

Mandatory Adjudication Law (Yes/No): No (Note: A Magistrate may not grant diversion
in a OWI case. §77-2-9)
Anti-Plea Bargaining Statute (Yes/No): No (Mote: If the defendant pleads guilty or

nolo contendere to reckless driving as a
substitute for a DWI charge, the prosecution
must state for the record whether alcohol or
drugs were related to the pleaded off.
§41-6-44(10))

Pre-Sentencing investigation Law (PS1)

(Yes/Ho): Yes §41-6-44(4) S (5) (Assessment)
1This State's illegal per se law also makes it an offense to operate a motor vehicle with a
breath alcohol concentration level of 0.08 or more.
3 - 457
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SIATE - Utah

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary 8reath Test:

Criminal Sanctions (Fine/Jail): N/A

Administrative Licensing Action
(Susp/Rev): N/A

Other: N/A

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail): None
Administrative Licensing Action
(Susp/Rev): Rev for lyr'l Mandatory §41-6-44.10(2)(b)

(Note: No hardship license may be issued for
revs based on a test refusal. §"1—-2-19(d))
Other: None

Sanctions Following a Conviction for a OWI Offense:

Criminal Sanctions:
Imprisonment:
Term (Day, Month, Years,

Etc.): 1st off and 2nd off (w/n 5 yrs)-Class B misd.-
not more than 6 mos; 3rd 1 sub off (w/n 6 yrs)
if one or more of the previous offs occurred
prior to 4/23/90-Class 3 misd. - not more than 6
uws; 3rd off (w/n 6 yrs) if two of the previous
offs occurred after d/23/90-Class A misd. - not
more than 1 yr; 4th 5 sub off (w/n 6 yrs) if the
three previous offs occurred after 4/23/90-3rd
Degree felony - not more than 5 yrs
A OWI off-where there is an injury related to
negligent action-Class A misd.- not more than 1
yr §841-6-44(3)(a), 76-3-203(3) J 76-3-204

Mandatory Minimum Term: 1st off-48 cons hrs; 2nd off (w/n 6 yrs)-240
cons hrs; subsequent offp (w/n 6 yrs)-720 hrs
OWIl related injury off-48 cons hrs

This sanction also applies to oersons under 21 years old who refuse to submit to a chemical
test to determine if they have violated §41-6-44.4(1). This section provides for
administrative (licensing) actions against such persons who drive a vehicle with any amount of

alcohol in their body.
This mandatory sanction (i.e.. jail or community service alternative) may not aoo:y to 3rd
offenses (w/n 6 yrs) if two of the previous offs occurred after d/23/90 and to 4th 1 sub
offenses (w/n 6 yrs) if the three previous offs occurred after 4/23/90. The law provides t. at
for these offenses "[ejnrollment in and completion of a chemical dependency rehabilitation
program approved by the court may be a sentencing alternative to incarceration or community
service if the program provides intensive care or inpatient treatment and long-term closely
supervised follow through after the treatment." §41-6-44(6)(c)(Il) & (7)(c)

3 - 458
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SIATE: WASHINGTON
Gereral Reference: Revised Code of Washington Annotates

Basis for a OWI Charoe:

Standard OWI Offense: Under the influence of or affected b
intoxicating liguor §846.51.502(3)
46.61.504(3)

Illegal Per Se Law (BAC/BrAC Level): 0.105 §846.61.502(1) i (2) and 46.51.504( 1) |
)

Presumption (BAC Level): None

Types of Orugs/Urugs and Alcohol: Under the influence of (1) Any Drug or (2) a

Combination of Intoxicating Liouor and Any Drug
§846.51.502(3) S (4) and 46.51.504(3) » (d)

Other: For Commercial Motor Vehicle Ocerators. see p.
3-495.

Chemical Breath Tests for 8AC/8rAC Level:

Preliminary Breath Test Law: No
Implied Consent Law:
Arrest Required (Yes/No): Yes §46-20-308
Implied Consent Lav/ Applies to
Drugs (Yes/No): No3
Refusal to Submit to Chemical Test
Admitted into Evidence: Yes (Criminal Cases) SuS.bi.Sl/"
Other Information: Special Note: A person may be administered

either a breath or blocd test without their
consent, if they have been arrested for either
(1) vehicle homicide, (2! vehicle assault or (3)
OWI where there has been an injury related
accident which may result in death. 846.20.3033
& State v. Schulte, 804 P.2d 555 (Wash. 1991)

Chemical Tests of Other Substances for BAC Level
Which Are Authorised Under the Implied Consent Law:

Dlood: Yes
Urine: No
Other: None

‘This State's illegal per se law also makes it an offense to operate a motorvehicle -fth a

breath alcohol concentration level of0.10 or more.
See State v. Zwicker, 713 P.2d 1101 (Wash. 1986). which Tlimited such evidence to situations
where the defendant initially raises the issue of a blood alcohol test oy contesting the
credibility or competence of police procedures.
Under 846.20.308(3), if there is an injury likely tocausedeath, apersonmay beccmoelled to
submit to a test for drugs as well asfor alcohol.

3 - 493
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SIATE - Weshington

Adjudication of OWI Charges:

Mandatory Adjudication Law (Yes/No): No
Anti-Plea Bargaining Statute (Yes/Mo): Nol
Pre-Sentencing Investigation Law (PSI)
(Yes/llo): Yes Permissive authorization, but not

mandatory; see 846.61.51.5.

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Flne/Jai T): N/A

Administrative Licensing Action
(Susp/Rev): N/A

Other: N/A

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail): None
Administrative Licensing Action
(Susp/Rev): Ist refusal-Rev for 1yr (Mandatory); 2nd

refusal (w/n 5 yrs) Rev for 2 yrs (Mandatory)
§§46.20.308 and 46.20.311d)
Other: None

Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions:
Imprisonment:
Term (Day, Month, Years,
Etc.): 1st off - 24 hrs - 1 yr; 2nd and Subsequent off

(w/n 5 yrs) - 7 dys - 1 yr; 2nd and Subsequent
off but offender has no license or because their
license was either suspended or revoked - 90 dys
- lyr Veh Assault (Orunk driving related
injury CI C felony) - Not more than 5 yrs
§§9A.20.021(l)(c), 46.61.502, .504, .515. 522
See Miscellaneous Sanctions on p. 3-496.

Mandatory Minimum Term: 1st off - 24 cons hrs ©2nd and Subsequent
offs (w/n 5 yrs) - 7 dvs"~3: 2nd and Subsequent
off but offender nas no license or because their
license was either suspended or revoked - 90
dys See Miscellaneous Sanctions on p. 3-496.

The State has a deferred prosecution program for OWI offenses. A person is eligible for this
program only once in every five (5) years. The program provides for alcohol treatment for a
two year period. Upon successful completion of the program. The court shall oismiss the
charges pendingeagainst the defendant. 8§10.05.010 et segq.

May be suspended only if jail would impose a risk to defendant's physical or mental woll-being.
3With 48 con. hrs. §46.51.515(1)

Special Note: The Washington Supreme Court has held that OWI offenses are not felonies. State
v. Elgin, 825 P.2d 314 (Wash. 1992)
3 - 494
1tth Edrtaan
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CS FOR HOUSE BILL NO. 459( )

»

IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors):  HOUSE LABOR AND COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED

"An Act relating to minimum wage and overtime compensation claims."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10.110(a) is amended to read:

(@) An employer who violates a provision of AS 23.10.060 or 23.10.065 is
liable to an employee affected in the amount of unpaid minimum wages, or unpaid
overtime compensation, as the case may be, and, except as provided in (d) - (f) of
this section, in an additional equal amount as liquidated damages.

* Sec. 2. AS 23.10.110(c) is amended to read:

(©) The court in an action brought under this section shall, in addition to a
judgment awarded to the prevailing party [PLAINTIFF], allow costs of the action and
reasonable attorney fees to be determined according 10 court rule. When the
commissioner is the prevailing party in an action brought under this section, the
commissioner shall remit the recovered attorney fees [PAID BY THE

DEFENDANT. THE ATTORNEY FEES IN THE CASE OF ACTIONS BROUGHT

CSHB 459{ )
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UNDER THIS SECTION BY THE COMMISSIONER SHALL BE REMITTED BY
THE COMMISSIONER] to the Department of Revenue. The commissioner may not
be required to pay the filing fee or other costs. The commissioner in case of suit has

power to join various claimants against the same employer in one cause of action.

* Sec. 3." AS 23.10.110 is amended by adding new subsections to read:

(d) In an action under (a) of this section to recover unpaid minimum wages,
unpaid overtime compensation, or liquidated damages, if the employer shows to the
satisfaction of the court that the act or omission giving rise to the action was made in
good faith and that the employer had reasonable grounds for believing that the act or
omission was not in violation of AS 23.10.050 - 23.10.150, the court may decline to
award liquidated damages or may award an amount of liquidated damages less than
the amount set out in (a) of this section. The court shall, in a manner consistent with
applicable federal and state law, determine whether good faith has been established.
This subsection does not apply to an action brought under this section by the
commissioner.

(e) The commissioner may supervise the payment of the unpaid minimum
wages or unpaid overtime compensation owing to an employee under AS 23.10.060
or 23.10.065. Payment in full in accordance with an agreement by an employee to
settle a claim for unpaid minimum wages, unpaid overtime compensation, or liquidated
damages constitutes a waiver of any right the employee may have under (a) of this
section to unpaid minimum wages, unpaid overtime compensation, or liquidated
damages.

(0 In a settlement that is not supervised by the department or the court, an
employee is entitled to liquidated damages under (a) of this section unless the
employee and the employer enter into a written settlement agreement in which the
employee expressly waives the right to receive liquidated damages. The waiver must
be knov ing and voluntary. A waiver may not be considered to be knowing and
voluntary unless the settlement agreement

(1) is written in a manner calculated to be understood by the employee;
(2) specifically waives rights or claims arising under AS 23.10.110(a);

(3) advises the employee to consult with an attorney or with the

CSHB 459( ) -2-
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department before entering into the agreement;
(4) allows the employee at least seven calendar days to consider
whether to accept the offer of settlement; and
(5) provides for a period of at least five days after the employee enters
into the agreement in which the employee may revoke the agreement; the settlement
agreement may not become effective or enforceable until the revocation period has
expired.
* Sec. 4 APPLICATION OF ACT. (a) AS 23.10.110(e), added by sec. 3 of this Act,
applies to agreements entered into on or after the effective date of this Act
(b) AS 23.10.110(f), added by sec. 3 of this Act, applies to written agreements entered
into on or after the effective date of this Act
(c) Except as provided in (a) and (b) of this section, to the extent constitutionally
permitted, this Act applies to actions commenced before, on, or after the effective date of this

Act that have not resulted in the entry of a final judgment before the effective date of this Act.

CSHB 45 )
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Sponsor Statement
HB

OVERVIEW

This legislation addresses the awarding of punitive damages in claims of
underpaid overtime compensation or statutory minimum wages under the Alaska
Wage and Hour Act (AWHA). State statute imposes the payment of unpaid
minimum wages or overtime compensation to an employee by an employer who
has violated provisions of the AWHA. In addition to this, the employer may be
liable for mandatory liquidated damages of an equal amount (AS 23.10.110(a)).

The Alaska Supreme Court in McKeown v. Kinney Shoe Corp., 820 P.2d 1068
(Alaska 1991), ruled that liquidated damages are mandatory and that any individual
settlements out of court that did not include liquidated damages were invalid.

Prior to the Kinney Shoe ruling, an employee with a claim for underpaid
overtime or minimum wages had a few options for redress. One, they could file
complaint with the Alaska Dept, of Labor, who was able to negotiate a settlement.
Two, the employer could attempt to reach a private settlement with the employer in
question. In either of these cases, a settlement could be reached for an amount below
full liquidated damages. Finally, if a settlement could not be reached in the above
options, the case could be taken to court, where liquidated damages would be
awarded in full if the case was found for the plaintiff,

As the law stands currently, an employer who is in violation of the state's
minimum wage or overtime compensation laws is automatically liable for
liquidated damages, regardless of the circumstances. Though this is intended as a to
the employer in these instances, it creates an imbalance in certain situations. Under
the current law, an employer who makes an "honest mistake" is punished as
severely as an employer who knowingly violates the law. In these situations, the
employer either takes his case to court, facing the possibility of paying full liquidated
damages plus court costs or settling out of court for the claim plus full liquidated
damages.



House Labhor& Commerce Comm ittee
CSHB 459 (STA).Page 2
March 10, 1994

The Federal Labor Standards Act, upon which the AWHA is based, contains
identical language to AS 23.10.110(a), but also contains the following language:

. If the employer shows to the satisfaction of the court that the
act or omission giving rise to such action was in good faith and
that he had reasonable grounds for believing his act or omission
was not in violation of the Fair Labor Standards Act, . .. the
court may in its sound discretion, award no liquidated damages
or award any amount thereof not to exceed the amount specified
in 29 U.S. Code §216].

29 U.S. Code §260

This additional language m .0 FLSA creates some flexibility for employers
when an honest mistake is made. The discretion is left to the courts to decide to
award partial or no liquidated damages where the employer shows it acted in good
faith and it had a reasonable basis for believing it was not violating the law.

HB 459 also adds a provision in Section 2 that provides the payment of court
costs and attorney fees to the prevailing party in a claim decided by the court.
Previous statute only provided payment of these costs to the plaintiff (employee) in
these cases. This change would help to prevent erroneous claims against an
employer from being brought to the court. If the Commissioner of Labor was the
prevailing party in an action under this section, any court or attorney fees awarded
would be remitted to the Division of Revenue for deposit into the General Fund.
The House State Affairs committee added some further clarification to this
provision in their committee substitute, by adding the word "recovered." (Page 1,
line 14 now reads "... commissioner shall remit the recovered attorney fees to the
Dept, of Revenue.")

The goal of HB 459 is to change the state standards regarding the awarding of
liquidated damages to be congruent with the federal standards. This results in a
more equitable situation for both parties; protection is still provided to the
employee and flexibility is afforded to the employer who makes a mistake in good
faith, providing they meet the burden of proof.
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OVERVIEW

This legislation addresses the awarding of punitive damages in claims of
underpaid overtime compensation or statutory minimum wages under the Alaska
Wage and Hour Act (AW'HA). State statute imposes the payment of unpaid
minimum wages or overtime compensation to an employee by an employer who
has violated provisions of the AWHA. In addition to this, the employer may be
liable for mandatory liquidated damages of an equal amount (AS 23.10.110(a)).

The Alaska Supreme Court in McKeown v. Kinney Shoe Corp., 820 P.2d 1068
(Alaska 1991), ruled that liquidated damages are mandatory and that any individual
settlements out of court that did not include liquidated damages were invalid.

Prior to the Kinney Shoe ruling, an employee with a claim for underpaid
overtime or minimum wages had a few options for redress. One, they could file
complaint with the Alaska Dept, of Labor, who was able to negotiate a settlement.
Two, the employer could attempt to reach a private settlement with the employer in
question. In either of these cases, a settlement could be reached for an amount below
full liquidated damages. Finally, if a settlement could not be reached in the above
options, the case could be taken to court, where liquidated damages would be
awarded in full if the case was found for the plaintiff.

As the law stands currently, an employer who is in violation of the spate’s
minimum wage or overtime compensation laws is automatically liable for
liguidated damages, regardless of the circumstances. Though this is intended as a ""to*l
the employer in these instances, it creates an imbalance in certain situations. Under
the current law, an employer who makes an "honest mistake”™ is punished as
severely as an employer who knowingly violates the law. In these situations, the
employer either takes his case to court, facing the possibility of paying full liquidated
damages plus court costs or settling out of court for the claim plus full liquidated
damages.

SPONSOR STATEMENT CSHB -459 (JUD)
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The Federal Labor Standards Act, upon which the AWHA is based, contains
identical language to AS 23.10.110(a), but also contains the following language:

. if the employer shows to the satisfaction of the court that the
act or omission giving rise to such action was in good faith and
that he had reasonable grounds for believing his act or omission
was not in violation of the Fair Labor Standards Act, . .. the
court may in its sound discretion, award no liquidated damages
or award any amount thereof not to exceed the amount specified
in [29 U.S. Code § 216].

29 U.S. Code § 260

This additional language in the FLSA creates some flexibility for employers
when an honest mistake is made. The discretion is left to the courts to decide to
award partial or no liquidated damages where the employer shows it acted in good
faith and it had a reasonable basis for believing it was not violating the law.

CSHB 459 (JUD) also adds a provision in Section 2 that provides the payment
of court costs and attorney fees to the prevailing party in a claim decided by the
court. Previous statute only provided payment of these costs to the plaintiff
(employee) in these cases. This change would help to prevent erroneous claims
against an employer from being brought to the court. If the Commissioner of Labor
was the prevailing party in an action under this section, any court or attorney fees
awarded would be remitted to the Division of Revenue for deposit into the General
Fund. The House State Affairs committee added some further clarification to this
provision in their committee substitute, by adding the word "recovered.” (Page 1,
line 14 now reads " ... commissioner shall remit the recovered attorney fees to the
Dept, of Revenue.")

CSHB 459 (JUD) would also provide some protection to the employee during
a compensation claim in settlements that are not supervised by the Dept, of Labor or
the courts. In Section 3 (f), an employee may enter into a written settlement
agreement with the employer waiving the right to receive full or any liquidated
damages. CSHB 459 (JUD) requires that this settlement meets five qualifications: (1)
the settlement is written in a manner that is understood by the employee; (2)
specifically waives the rights or claims in AS 23.10110(a); (3) advises the employee to
consult with an attorney or with the Dept, of Labor before entering the agreement;
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(4) allows the employee seven days to consider the settlement and (5) gives the
employee 5 days after they enter into the settlement to revoke agreement.

The goal of HB 459 is to change the state standards regarding the awarding of
liquidated damages to be congruent with the federal standards. This results in a
more equitable situation for both parties; protection is still provided to the
employee and flexibility is afforded to the employer who makes a mistake in good
faith, providing they meet the burden of proof.
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HOUSE BILL NO. 459 DAMAGES & P TTY FEES FOR UNPAID WAGES

"An Act relating to liquidated damages and attorney fees for minimum wage and overtime compensation
claims."

RECOMMENDATIONS: [ ] the same title
be replaced with OSI-H3 1 la new title

] have attached amendments(s)

] do pass

] do not pass
] no recommendations
] individual recommendations

] additional referral to the Committee
ADOPTS: letter of Intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS: (5pVD*e)
[ ] fiscal impact [ ] fiscal note(s)
[ 1 zero fiscal note [ 1 zero fiscal note(s)__
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRE AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450

FAX (907) 465-2079 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 14, 1994
SUBJECT: Sectional Summary of CSHB 459( ). (Minimum wage and

overtime compensation claims)
TO: Representative Eldon Mulder

FROM: Teresa B, Cramercn-~1;
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a
preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of
its contents.

Section 1 applies the exceptions enacted in section 3 of the bill to the general rule
established in the statute that employers who violate the overtime wage or minimum
wage requirements are liable for liqguidated damages in the amount of the unpaid
minimum wage or overtime compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined
by court rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated
damages or to award an amount less than the amount required under AS 23.10.-
110(a), which is amended by sec. 1 of this bill. The court may do so if the employer
shows to the satisfaction of the court that the employer acted in good faith and that
the employer had reasonable grounds for believing that it was not violating the
minimum wage or overtime requirements. This waiver does not apply to an action
brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment of
unpaid minimum wage or overtime claims including settlements. Under bill Sec. 4(a),
subsection (e) applies to agreements entered into on or after the effective date of the
Act.

SECTIONAL ANALYSIS



Representative Eldon Mulder
March 14, 1994
Page 2

Subsection (f) permits an employee to waive the right to liquidated damages in a
written settlement agreement with the employer. The settlement must meet
standards listed in the subsection. Under bill Sec. 4(b), subsection (f) applies to
written agreements entered into on or after the effective date of the Act.

Sec. 4 addresses how to apply the provisions of the Act. As noted in the discussion
above, Sec. 4(a) and (b) apply the settlement provisions to agreements entered into
on or after the date the Act takes effect. Under Sec. 4(c), to the extent constitution-
ally permitted, the rest of the Act applies to actions in which a final judgement has
not been entered on the date the Act takes effect.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450

FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
ME MORANDUM February 18, 1994
SUBJECT: Sectional Summary of HB 459. (Liquidated damages and
attorney fees for minimum wage and overtime compensation
claims)
TO: Representative Eldon Mulder
FROM: Teresa B. Cramers®j

Legislative Counsel

You have requested a sectional summary of the above-described bill. As a
preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of
its contents.

Section 1 applies the exceptions enacted in section 3 of the bill to the general rule
established in the statute that employers who violate the overtime wage or minimum
wage requirements are liable for liquidated damages in the amount of the unpaid
minimum wage or overtime compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined
by court rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated
damages or to award an amount less than the amount required under AS 23.10.-
110(a), which is amended by sec. 1 of this bill. The court may do so if the employer
shows to the satisfaction of the court that the employer acted in good faith and that
the employer had reasonable grounds for believing that it was not violating the
minimum wage or overtime requirements. This waiver does not apply to an action
brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment of
unpaid minimum wage or overtime claims including settlements. Under Sec. 4(a),
this subsection applies to agreements entered into on or after the effective date of
the Act.
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Page 2

Subsection (f) permits an employee to waive the right to liquidated damages in a
written settlement agreement with the employer. Under Sec. 4(b), this applies to
written agreements entered into on or after the effective date of the Act.

See. 4 addresses how to apply the provisions of the Act. As noted in the discussion
above, Sec. 4(a) and (b) apply the settlement provisions to agreements entered into
on or after the date the Act takes effect. Under Sec. 4(c), to the extent constitution-
ally permitted, the rest of the Act applies to actions in which a final judgement has
not been entered on the date the Act takes effect.

TBC:gc
94-137.glc



BILL NO: House Bill No. 459 DATE: February 21, 1994

TlTLE Damages And Atty Fees For Unpaid Wages CONTACT Arbe Williams
465-2700

House Bill No. 459 would substantially alter the punitive penalties that currently exist for
violations of the Alaska Wage and Hour Act. Section 3 would provide for a "good faith™
exception to penalties except where actions are brought by the Commissioner of Labor. In
addition, the commissioner and private parties would be authorized to negotiate a settlement that
excludes part or all of the liquidated damages. Section 4 would apply the amendments to the Act
to cases currently in litigation in the courts.

The interest to address liquidated damages is the result of a recent Alaska Supreme Court case
involving Kinney Shoes wherein the Court found that individual settlement agreements that did
not include liquidated damages were void. This has resulted, for all parties to such disputes,
including the Department of Labor, in the mandatory inclusion of liquidated damages in any
settlements reached. Prior to the Kinney Shoes decision parties could, and did, waive some or
all liquidated damages if convinced that it was appropriate and in the best interest of the
settlement. If a claim could not be settled administratively and court action was required,
liuidated damages were automatically awarded if the case came to trial and the plaintiff

prevailed.

The liquidated damage penalty created in AS 23.10.110 has been determined by the courts to be
a punitive penalty designed to deter employers from violating the minimum wage and overtime
obligations imposed by state law. This bill would eliminate automatic liquidated damages. The
bill attempts to provide an exception for those cases brought by the Department of Labor but the
department is advised that the courts would not look at those cases differently. A "'good faith*
effort does not require that the employer act to inform oneself of the law. Without an effective
and guaranteed deterrent, employers will chance getting caught in violation of the laws because
the oddi would be good that the worst that will happen is that they will be forced to pay the
wages they were liable to pay in the first place.

Before the Kinney decision, the department, and private parties, had the ability to negotiate
settlements that included some portion of the liquidated damages using the certainty that a court
would award 100% liquidated damages as leverage for settlement Thus, settlement did not rely
on an overburdened court system for relief in each and every case. Less than 1% of the
department’s claims ended up in court and fewer actually came to trial. In addition, there were
no complaints with the process until the Kinney Shoe case removed the parties’ ability to settle
for less than 100% of damages.

The Department of Labor supports encouraging the settlement of wage claims outside the court
system and would propose to amend House Bill No. 459 to define "'good faith' to include
affirmative action taken by the employer to comply with state law. This amendment would

POSITION PAPER/Department of Labor

POSITION PAPER - Dept, of Labor



' House Bill No. 459

encourage compliance with the Alaska Wage and Hour Act, would provide an incentive to settle
wage claims, and would reduce the burden on the courts to enforce the state’s laws.

In addition, the Department would propose that the inclusion of Section 4 be reconsidered. This
section affects those claimants whose cases are currently before the courts but have not been
decided; those employees would be treated differently than those who filed during the same
period but whose cases have been decided. All employees should be assured that they are
provided equal protection under the law.

APPROVED:

POSITION PAPER/Department of Labor
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liquidated damages and attornay fees for minimum
wage and overtime compensation claims

This bill corrects two serious shortcomings with respect to
the liguidated ulanegsa provision of the Alaska wage a Hour Act
(AWHA), AS 23.10.110(a):

1. It rsatoree to ths Commiseloner of the Alaska Department
of Labor the authority to settle minimus wage and overtime
claims without assessing liquidated damages, and it
authorises settlement! outside court; and

2. ;t grants the courts discretion in private AWHA
litigation to award partial or no liquidated damages if the
employer proves he acted in good faith and reasonably.

N either action has bean legally permissible sinoa the Alaska
Supreme Court's decision in tfcKaovn v. Kinney Shoe Coro”. 820
P.2d 1068 (Alaska 1921).

The policy underlying AWHA 1b to require employers who fail
to pay their employees nin:lmum wages or overtime compensation the
unpaid minimum vagus or overtime compensation which are due, and
an equal amount as liquidated damages. This poliey is drawn from
ths fedaral Fair Labor Standards Act (FLEA) Which contains
flimilar liquidated damages provisions.

Unlike ths FLSA, however, AS 23.10.110(a) has beon
interpreted by the Alaska supreme court as mandating payment of
liguidated damages in every,race, regardless of whether the
employer acted reasonably and in good faith* The FLY9A allows the
court to waive liqguidated damages in whole or in part if the
employer makes that shoving. Moreover, prior to Kinnev Shea, tha
Commissioner fslt hs had authority in appropriate cases to settle
claims without requiring payment of liquidated damages. Since
that decision, the Comaisoloner has been required to recover
liguidated damages in every case.

This bill does not remove the liquidated danagoe provision
in AWHA* Rather, it restores the Commissioner's pra-Klnnev Shoe
settlement authority, and it grants the courts po»er to waive

Fax {907 W - M
JfeuAWS, *Xt«lI<liTUN « HOW. IMHO * IOWLIAV, HAWAII 1 Lfll AnOILII, CAUKttWU e IV*HAND. OAMOn
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liquidated damages in oases where federal law allows that
discretion.

The following analysis of Sootlona 3 and 4 of the bill
summarises how this bill corrects AWHAI

Subsection 3fd). This provision incorporatss ths FLSA
at& ndard under which a court may decline to award liquidated
damages where the employer proves it acted rsasonably and in good
faith. Ha 29 U.S. Code $ 360. subsection (d) applies only to
private AWHA litigation. It does not affeot the Commissioner's
enforcement and settlement powers.

For ex&mpla, an employer night inoorraotly believe an
employee is exempt from overtime compensation because of advic®
from the Department of Labor given under a good faith
misunderstanding of certain facts. A fter trial, the court would
require the employer to pay the overtime compensation, but could
decide to award partial or no liquidated damages depending on
circumstances of the case, it will be the employer*# burden to
persuade the court not to award liquidated damages,

Subseotion 3fa). This provision was requested by th
Commiseloner. It likewise is drawn from the FLSA 39 U SCode 9
316, and ie intended to restore the Commissioner's pre-5ixmg£
ahpQ authority to settle AWHA eases without requiring payment of

liguidated damages. If the Commissioner finds it necessary to
sue the employer in court and prevails at trial, an award of full
liguidated damages is required under AS 33.10.110(&). Employer*
thus will have a powerful inducement to accept reasonable

settlement proposals advanced by the Commissioner.

Subagatlon.3m . This provision allows AWHA settlem ents
made outside of eourt which axpressly waive liquidated damages to
be recpaeted judicially. The xInnev Shoe court held that private

settlements are void. The court's decision has had the effect,
albeit perhaps unintended, of increasing resort to litigation.
There is language in the decision which strongly suggests that
only those settlements approved by a court are valid, it ie poor
public policy to encourage litigation and to discourage private
settlements of claims.

Section 4. This effective date provision distinguishes
between private AWHA litigation and enforcement of AWHA by the
Commiseloner. Restoration of the Commissioner's settlement
authority (Subsection 3(e)) and authority for private AWHA
sattlenante (Subsection 3(f)) are tied to the effective date of
the Act. The good faith and reasonable ground* defense to
liquidated damages w ill beoome available in pending private court
proceedings which nave not gone to final judgment prior to the
Q ffaotlve date of the Aot, and to future notions.

_a_



ARC IECH SERVICIS

February 22,1994

Representative Eldon Mulder
State Capitol, RnLs 11
Juneau, Alaska ssso1-11s2

Dear Representative Mulder,
| urge you to support House Bill +5 5. Passaﬁe of this legislation "Will allow the Department cf

lhabor 0 seitle wage and hour claims and allowing for amore fair and equitable settlement for
the parties nvolved.

i+ BoXsoos ®kenal-auskaa w a 1§ a f A oo v



OUR LADY OF COMPASSION CARE CENTER

4900 EACUE STREET
ANCHORACE. ALASKA 99503-7446
PHONE: (907) 562-2281

February 16, 1994

Members of The State House Labor and Commerce Committee:
Reps. B ill Hudson, Chairman

Joe Green, vice Chairman

Eldon Mulder

Brian Porter

Bill Williams

Joe Sitton

Jerry Mackie

I wanted to let you know that Our Lady of Compassion Care Center
wholeheartedly supports the passage of hb 459. This legislation
brings much needed reform to Alaska's wage and hour statute by once
again allowing for negotiated settlements and allowing the State
Department of Labor (DOL) and the Alaska Courts the flexibility to
m itigate what are now mandatory liguidated damages provided the
employer can prove his or her error was made in "good faith". The
current law, as interpreted by the Alaska Supreme Court in its
"Kenny Shoe" decision, strips the DOL of its previous flexibility
with regard to settlements and liquidated damages, voids private
settlements, and creates a "double or nothing" situation whereby
the only options open to the employer are:

1. paying the costs of an outright victory in court, or
2. paying double whatever the claim is regardless of
the circumstances.

The bill will not make it easy for employers to avoid paying
overtime claims or liquidated damages. It will simply provide that
in cases where employers can demonstrate they have made "honest
mistakes" the Department or the Courts may take this into

consideration when deciding whether and how much liguidated damages
are awarded. The Fair Labor Standards Act, upon which the Alaska
statute is based, provides the flexibility in federal law that HB

459 seeks to allow in state law. In addition, the states of
California, Oregon, and Washington already have very similar
provision on their books. I can think of no reason Alaska

employers should be placed under a more burdensome standard than
the thousands of businesses on the rest of the Pacific Coast.
Please give HB 459 your support and move it out of the Labor and
Commerce Committee as soon as possible, | look forward to working
you to achieve E{?»l passage of this critically important
legislation.

Director Human Resources



W fcstm ark February 16,194

H O T E L S
ALASKA/YUKON=

ouse labor and Commercé Committee
00m 101,
tate CaE\rtoI
uneau

Dear Chairman Hudson:

We str rtth age 0f HB 454, This Ie%rs (atr n reforms Iask v/a and r}our
rf al %aorvrngz rt r%g |atdsettlements owrn the tate eto abor

;b il mrt Ate What A1 How man ato HHraae
amages, provr eemp oyercan proe IS or'her error was made In goo al

Eeprese Batrve Dill Hudson, Chairman

K99801-1182

The curren Iaw asrnte ree Alask Supreme Court i ts 'Kenn ghoe decision, strips
reviou exr egar to Settlements.and ur ate amales, voids
H(V te sgttle ents an ate doub nothr sityation w the emproyers most
tkely end up paying ou ew atevertecarm IS gar ess ofthe crr lmstances,

dam es S where em overscan gemonstrate the

sim
ety il P e artreedrarr St
VY Ich the A g e flexioi

The BrIIernohmake |teas (e oyers toavord Q/emg overtime cIarms r“%'}ifte%onest

?ast ute |s ase Coovr f edera IawthatH 459 seeks |
allow In statea] estati arfornra e%o a Y)r/ashrn onaread er similar
eir pooks a emplovers

visions,on t t be ac un era ore urdensome
gtanoﬁ rd than the thousands of busingsses in those sta p

Please give upport dmove it out ¢f the Labor and Commerce Committee as
s00n aag *ﬁ“We ooﬁ Pdp rd to working V\}Iﬁ] you to accompIth the goals 0 r?thrs
Importa i egrslatron

Sincerely,
WESTMARK HOTELS, INC

B‘EW Rep Jog Green El(lion l\ﬂulder
B 2

Wecstmark Corporate Office 880 H Street, Suite 101, Anchorage, Alaska 99501-3400
(907) 272-9403, Facsimile: (907) 2580560

PRINTED ON RECYCLED PAPEF



ENTERPRISES, INC.

900 Aurora Avenue ¢ Fairbanks, Alaska 99701 * (907) 451-7155

February 21, 1994
Rep. Eldon Mulder

FaxX: 465-3513

Dear Eldon:

| wanted to let you know that | strongly support the loassage of 1iB «59. We need the
flexibility regarding liquidated damages that this bill allows. The present mandatory
liquidated damages can actually hold” up the resolution of claims, especially when an
"?]rroL" has been made in good faith. Again | urge you to support passage o0f this bill.
Thanks.

Harr/McDonald
President



SENI BYiWbSIMAKK corporate ; 2-21-D4 ; 2:5HM 5 EXECUTIVE OFFICES-* 9074058790# 2

FOODS CO. 6411 A Street Anchorage, Alaska 99318
Ph: (907) 561-1944

February 21, 1994

To AIll Members of The State House Labor and Commerce Committee

Repot B ill Hudson (Chairman)
Joe Green (vice Chairman)
Eldon Mulder
Brian Porter
Bill Williams
Joe sitton
Jerry Mackie

We wanted to let you know we wholeheartedly support the passage of
HB 459. This legislation brings much needed reform to Alaska's
wage and hour statute by once again allowing for negotiated
settlements and allowing the state Department of Labor (DOL) and
the Alaska Courts the flexibility to mitigate what are now
mandatory liquidated damages provided the employer can prove his
or her error was made in "good faith"™. The current law, as
interpreted bv the Alaska Supremo court in its "Kinney Shoe"
decision, strips the DOL of its previous flexibility with regard
to settlements and liguidated damages, voids private settlements,
and creates a "double “or nothing® situation whereby the only
options open to the employee «rs |. paying the costs of an
outright victory in court, or 2. paying double whatever the claim
is regardless of the circumstances.

The bill will not make it easy for employers to avoid paying
overtime claims or liguidated damages. It will simply provide
that in cases where employers can demonstrate they have make
"honest mistakes" the Department or the Court may take this into
consideration when deciding whether and how much liquidated
damages are awarded. The Fair Labor Standards Act. upon which the
Alaska statute is based, provides the flexibility in federal law
that HB 459 seeks to allow in state law. In addition, the states
of California, Oregon, and Washington already have very similar
provisions on their books. We can think of no reason Alaska
employers should be placed under a more burdensome standard than
the thousands of businesses on the rest of the Pacific Coast.

Please give HB 459 your support and move it out of the Labor and
Commerce Committee as soon as possible. We look forward to
working with you to achieve final passage of this critically
important legislation.

rohn cairns
Chairman and CEO
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Pebruwy 17,1994

Posl-1i" brand fax tranamftlol memo 7671  #oip*ge«>  /
Representative Bill Hudson, Chairman

House Labor and Commerce Committee Ea /rivm UI 73;//H Ud/\h ¢3! ft. TttkafIX
Room 101 Dxt,

State Capitol

Juneau, AJaaka 99801-1182 ’n4

Dear Chairman Hudson:

We, here at the Sheraton Anchorage Hotel, strongly support the pasBago ofHB 469 along with
many others. We think it's important that you know of our feelings.

This legislation brings much needed reform to Alaska’s wage an hour statute by once again
allowing for negotiated settlements and allowing the Stato Department ofLabor (DOL) and the

Alaska Courts the flexibility to mitigate what ara now mandatory liquidated dcunages, provided
the employer can prove hie or her error was made in "good faith".

The currontlaw, as interpreted by the Alaska Supreme Court in its "Kenny Shoe" decision, strips
tho DOL of its previous flexibility with regurd to settlements and liquidated damages, voids
private settlements and creates a "double or nothing’ situation whereby tho only options open to

tho employer are 1) paying the costa ofan outrightvictory in court or 2) paying double whatever
the elaim ia regardless of the circumstances.

The Bill will not make it easy for employers to avoid paying overtime claims or liquidated
damagos. It will simply provide (in cases where employers can demonstrate they made "honest
mistakes") the Department orthe Courts may take this into consideration when deciding whether
and how much liquidated damages are awarded. Tho Fair Labor Standards Act, upon which the
Alaska statute is based, provide* the flexibility in federal law that HB 459 seeks to allow in state
law. In addition, the states of California, Oregon, and Washington already have very similar
provisions on their books. We can Chink of no reason Alaska employers should be placed under
a more burdensome (standard than the thousands of businesses on the rest of the Pacific Coast.

We are hoping thatyou will support HB 469, along with the Sheraton Anchorage Hotel, and look
forward to working with you on this very important matter.

Sincerely,

Shcn

\070/,

ForestJ. Pax
General Manager

F.JP/mjd

EBUSheratonl
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M VI V.™*# UOOhNIt l«m i'If..«rdlw



February 17,194
Representative BU Hudson,
dp Ite;ﬂgrlfr and Commerce mrrrttee

Subject. Statement of Support for House Bl 45
Dear Representative Huoson:

W%OC@% Petrolerr&r Oonﬁ)an\%ta/s g\evorts m%;f 459an52|r* bill wll re&p(e
toha

|
erred un er s‘erteJ A r??esr?erctmﬂ?w e CATE(ES e 9”10 Oyers are
Er rIIvrrII not ¢l m eIr rdaied fr%mgﬁu rrede

ag roven tht s orror aftheréé%rrﬂs &
i Hourqaaws as Well asqﬁgecom%rableta{r]vs 6Af(}alr ,%%p Oregon

rﬁe@ i

I you have any questions or, Ifwe can be of assistance, please contact me. \We hope HB
459 vrr?l be moved ou o(}Oom‘?r?ttee soon ang belrevea?ts’s p&sage\(r:vroll benefit the StateIoe

Bemle Smith
0. Representat] ce Chairman
Eeareeenp1 R?{}ro@” )
Re resentatrveBr rter
DIEYS! Il

Ve
0rESENtai|ve ioe
eresentative erry Ckle

Tmoto Atafki ftlraltuffl Cerapiny. P.O. Dew 1SS3TS. Arteiwtgt, AIMka 8BITt-8871 (90r)Sfl1-«M1 FAX (507) Mt-604?



February 16,1994

H O T E L S
ALASKA/YL'KON

Representative Bill. Hudson, Chairman
House Labor and Commerce Committee
00m _1o1,

tate Capitol
Juneau AK 5980171182

Dear Chairman Hudson:

We stron rtthe ssage of HB 455, This legislation reforms Alaska's wage and hour
%’f chm IOor n% ﬁ|at d455e9ttlements% c? ﬂowm the State Depa etoq Labor

tatu
urt exinility t m|t|gn e what are now man( atoPX # thIBa ted
ama €s, prow teemp 0yer can prove his orher error was made In "good fal

The current law, as. mterPre et? th Alaska Supreme Court in [ts "Kenn 3hoe decision, strips
the DOL of its te)rewou flexi WI'[ egar to Settlements an g ate amages, Voids
P[(vate sgttlem nts an Beate inothmlge atHatlon the employers most

Ikely end up paying double w atevert e claim Is regaralless of t eC|r umstances.

The B|IIW|Ino make |teas ers to avoid paying overtime claims rI| uidat
ﬁ lp ntl X(ﬁ@ swhere em f%)?ersgcan demonstrate % éfi egtonest
st esé} %De par etort urt ma taket |smtocons|dera onwen
q W much ljquidated es refa F pe Falr Laoor Standar SA(i( gon
V\fIC the A iastautels ase ow sthefeX| tgln dera IawthatH%mseest
allow |n state law, T estateso |forn|a Ore] gon, an Washmgéon aIread}{n ave very similar

lons, on thelr books. a emplovers t be placed under a more burdensome
lEs)tan ard than the thousands o%usme%s Sint ose sta p

PIease Ve k upport and move. It out, of the Labor and Commerce Committee as
Eim eooﬁ p tt% I?s%

Isr%oprg) Ftat glslatlon orward to working with you to accomplish the goals of this
Sincerely,
WESTMARK HOTELS, INC.

thw
CC Re Joe Green  Rep. EIdon Mulder

Brian. Porter Rep. Bill Williams
ReB JoeSitton Reb. Jemy Mackie

Weauntrk Corporate Office 8«0 H Street. Quite 101 Ancharage. Alwka 99J01.3<00
(907) 272-9403. Ptcalic: (907) 2580100
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Duhinc Session

HHIIildiS Statu Caittoi.
REPRESENTATIVE 182
nNiQTRTPT Q Home Address

Box 169 — Kenai, AK 99611

A laska State Legislature <Q07> 262;7842
MOUSE OF REPRESENTATIVES

MEMORANDUM

TO: Representative Brian Porter, Chairman, House Judiciary Committee
AL
FROM: Representative Mike Navarre" ,M

R eceived

SUBJECT: Request for hearing on House Bill 460
rrp'3 2 h
DATE: February 18, 1994

hfj' tit

I would like to a request a hearing for House Bill 460," An Act relating to bail for
various felonies if the defendant has certain previous felony convictions.”" When this
legislation becomes law it prevents persons from being released on bail prior to
sentencing or when pending appeal when a person has been convicted of sexual
assault in the second and third degrees, sexual abuse of a minor in the second and
third degrees and stalking in the first degree.

Thank you for your consideration.

recycled paper



m m E N AV A RRE Statu Capitol

Juneau, AK 99801-1182
REPRESENTATIVE (907) 465-3779

DISTRICT 9 Home Address
Box 169 — Kenat, AK 99611

. (907) 262-7C12
A laska State Legislature

HOUSE OF REEPGF3ESENTATIVES

SPONSOR STATEMENT

February 22, 1994

TO: Representative Brian Porter, Chairman, House Judiciary Committee
FROM: Representative Mike Navarre

SUBJECT: House Bill 460

In October 1993 a man allegedly raped and assaulted two women in Anchorage.
The perpetrator had been convicted and sentenced for a felony drug offense and yet
he was still free. He had a long criminal record that included convictions for three
rapes and two vehicle thefts in California. In Alaska, he had been convicted for
gambling, carrying a concealed weapon, fourth degree assault, trespassing and
possession of cocaine. His criminal record indicates a violent past and a threat of
being a danger to the community. In spite these facts, the defendant was released
on $5,000.00 bail pending appeal. The lives of two women and their families are
forever changed because of these circumstances.

House Bill 460 simply adds to the list of crimes and circumstances for which bail is
not allowed under AS 12.30.40(b). It will prevent a persons release on bail either
before sentencing or pending appeal where the person has been previously convicted
of sexual abuse of a minor in the second and third degrees and stalking in the first
degree.

SPONSOR STATEMENT



FISCAL NOTE
STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date:
Title:

February 18, 1994

"..mbail after conviction...if defendent has

BRU:
certain previous felony convictions." Component:

Sponsor: Representative Navarre

Department Affected:

BILL NO. HB 460

Department of Law

Prosecution

All

Requestor: Representative Navarre

EXPENDITURES/REVENUES:

OPERATING
PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &

GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FY 95 FY 96 FY 97

CAPITAL

REVENUE

FUNDING:

1002 Federal
1003 GF Match
1004 GF

1005 GF/Program
1006 GF/MHTIA
OTHER

TOTAL
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY94) impact: -0-

ANALYSIS: (Attach aseparate page if necessary.
Please see the attached analysis.

COMPONENT SERIAL NO.

0085 through 0090

FY 98 FY 99 FY 00
-0- -0- -0-
r —_—
-0- -0- -0-
-0- -0- -0-
465-3672

February 18. 1994

February 18. 1994

Prepared by: Richard I. Rerues. Dtfector Phone:
Division: Administrative Secvjces, wWision Date:
Approved by Commissioner.  Bruee M. Botelho, Attorney General
Agency Department of Law t7 Date:
PREPARER TO PROV rr *1' — = R =
For furthei
Rev 11/93 FISCAL NOTE DEPT. OF LAW

EGISLATIVE OFFICE
ve Office

Pade— 5 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. ITB 460
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill would prohibit bail after conviction and before sentencing or pending appeal if the person has been
convicted of an offense that is an unclassified or a class A felony; or a class B or class C felony if the person has been
previously convicted of an offense that is an unclassified felony, a class A felony, or stalking in the first degree, sexual
assault in the second or third degrees, and sexual abuse of a minor in the second or third degrees. In most cases, courts
usually deny bail under these circumstances. However, the bill removesthe courts' existing authority to grant bail in these
circumstances. In any event, these are sentencing provisions that occur after conviction and, consequently, there will
not be a fiscal impact for the Department of Law.

Pace 2 of_2



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 460

1994 LEGISLATIVE SESSION

Revision Date: Oopt. Aliociod: ~ Administration

Title: “An Act relating to bail altor conviction BRLh Public Delender Agency
Component: Public Defender Agency

Sponsor: Rep. Navarro

Requestor: (H) Jud COMPONENT SERIAL NO. 1631

Expenditures/Revenues (Thousands ot Dollars)

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES 0.0 0.0 0.0 I 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUFPLES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
CHANGE INREVENUES( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands ol Dollars)

1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0. 0.0 0.0 0.0
1004 GF . 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
Total 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of current year (FY94) cost: none
POSmMONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSlS (Attach a separate page |f necessary)
Prepared by: \]Ohn. Salemi, DireCtor t Phone: 264'4/\00
Division: Public Defender Agency \ Date:
Approved by Commissioner: NanC Bear Usera \\ \\J Date:
AZchy: ' Admlynistration \\ / y

PREPARER TO PROVIDE ALL DISTRIBUTION'COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

For furthor distribution information call the Governor's Legislative Ollice Rﬁg}ld:l

W 08 e

FISCAL NOTE DEPT. OF ADMINISTRATION



STATE OFI ALASKA

K
1994 LEGISLATIVE SESSION

Revision Dato.

FISCAL NOTE

Title: “An Act relating to bail after conviction
Sponsor: Rep. Navane
Requestor: (H) Jud

OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
Total

Estimate of current year (FY94) cost:

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Prepared by:

FY95

O O O O oo o
O O O o oo o

Division: Office of Public Advocacy

Approved by Commissioner:
Agency:

O OO OO oo oo

Brant McGee, Public Advocate

FY96

none

Nancy Bear Useral
Administration

0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0

0.0

0.0

0.0
0.0
0.0
0.0
0.0
0.0
0.0

Dopt. Aiioctod:
BRU
Component:

BILL NO. HB 460

Administration

Olfico of Pubic Advocacy

Office of Public Advocacy

COMPONENT SERIAL NO.

(Thousands of Dollars)

FY97
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0

0.0

0.0

FY98
0.0
0.

O OO O oo o o

(Thousands of Dollars)

0.0
0.0
0.0
0.0
0.0
0.0
0.0

O O O o o o o

o

43

FY99
0.0
0.0
0.0
0.0

O O O O
o O o o

cooo0oo0o0
O O OO0 © o o

Phone: _274-1684

Dale:

Dato:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIESTO GOVERNOR S LEGISLATIVE OFFICE
For further distribution information call the Governor®s Legislative Office

FY0O
0.0
0.0
0.0
0.0
0.0
c.0o
0.0
0.0
0.0

0.0

0.0

0.0
0.0
0.0
0.0
0.0
0.0
0.0

Ppld 1



FISCAL NOTE

STATE OF ALASKA

1994 LEGISLATIVE SESSION

Ravision Date:

Title No bail
convictions

Sporsor: ben. balo
Requestor: Senate Judiciary

Expenditures/RavenuBS
OPERATING EXPENDITURES FY 9% FY 96
PERSONAL SFRVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPVENT
LAND & STRUCTURES
GRANTS, LAINB
MSCHLANEQUS
TOTAL OPERATING 0 0

for felons with previous

CAPITAL EXPENDITURES u u
CHANGE IN REVENUES ( ) 0 0

FUND SOURCE

1002 Feckral Receipts

1003 G- vetch

1004-GF

1005 G7/ProgramRecdipts

1008 G/VHIIA

Grer

TOTAL 0 0

Estimate of any current year (FY34) cost »

PCSITIONS
RULL-TIME
PART-TIME
TEVPORARY

ANALYSIS: (Attach a separate pece if necsssary)

Please see the attached fiscal analysis.

Prepered by
Division:

Diane Schenker, Special Assis
Office of the Commissioner

BILL NO. 3B 228

D Affected Corrections

Aproedby Gomissioe: ) . Frank Prewitt, Jr.
APy Department of Corrections

_BRU: Statewide Operations
Gorporent: Institutions
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Fiscal Note/DOC

SB 228
March 1, 1994
Page 2 of 2

The bill would preclude an offender who has been convicted of a class B or C felony from
being released on bail before sentencing or pending appeal if the offender had previously been
convicted of an unclassified or class A felony, or certain sex offenses or stalking.

Assumptions

1. It is assumed that offenders convicted of class B or C felonies with the types of prior
records applicable in the bill would be sentenced to some period of incarceration. Most will
fall under presumptive sentencing statutes. The department reviewed 100 such cases, and
found that 100% of the cases resulted in sentences of incarceration.

2. Since time served m custody prior to sentencing counts as time served on the sentence, the
total time served will remain the same whether it is interrupted or delayed by posting bail or

not.

3. The only impact on the department would be in cases in which the felon would receive
bail under current law, then win an appeal which would result in no period of incarceration;
under the bill the felon would have spent the appeal period incarcerated. According to the
Clerk of the Court of Appeals, approximately 451 cases were appealed in 1992 (366 felonies
and 85 misdemeanors.) Approximately 15% of the appeals resulted in reversals. This would
be about 55 reversals per year for felony cases. Most reversals result in reduction in sentence
length rather than overturning a conviction. Because the number of cases in which an appeal
would result in no period of incarceration is assumed to be extremely small, and because
there is no a”~urance that those cases would be released on bail pending appeal under current
law, no measurable fiscal impact is expected.

4. If the department is able to gather more detailed data on the outcome of appeals
referenced above, and the data indicates a significant number of appeals resulting in no period
of incarceration, the fiscal note will be revised.



FISCAL SMOTE

STATE OF ALASKA BILL NO: HB 460
1994 LEGISLATIVE SESSION

Revision Date: _ Dept. Affected: -Public.Safety.

Title: _ "An art relatinn to bail after conviction. _ BRU: Alaska State Troopers
certain_felnnv convictions’ _ Component: Detedrrats
Sponsor: Representative Navarre

Requestor:  Representative Navarre COMPONENT SERIAL NO. 799

EXPENDITURES/REVENUES: {Thousands of Dollars) (inflation not included)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0-

CAPITAL EXPENDITURES -0- -0- -0- -0- -0-

CHANGE »J REVENUES ( ) -0- -0- 0- -0- -0-
Revenue Coda

FUNDING: {Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Prograni Receipts

1006 GF/MHTIA

Other

TOTAL -0- -0- -0- -0- -0-

Estimate of current year (FY 94) impact: $

POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME
TEMPORARY 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact upon the Alaska State Troopers is anticipated.

Prepared By: Lee Ann Lucas- Phone: 4B5-4322
Division: -Commissioner's Office Date:

Approved by Commissioner: IT~Date:

Agency: RiefArdli- Burtnn. Dept, nf Puhlic Safety
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Ight

N assaults
on 2 wWomen

Police launching a search
for knife-wielding suspect

S.J. KOMARNITSKY

Daily News reoorter

Anchorage police are
searching for a 36-year-old
man they say assaulted one
woman and raped another at
knifepoint early Wednesday
morning.

Police have charged Leon- .

ard John Hoffman with one
count of third-degree assault
and four counts of first-de-
gree sexual assault and
have issued a warrant for
his arrest.

According to court docu-
ments. Hoffman allegedly
assaulted the first woman
shortly after midnight at her
Anchorage home. The wom-
an .told police she knew
Hoffman and let him in.
But. she told' police, he

grabbed her face, pushed her
onto a couch and then
threatened her with a knife.

He then broke off the
attack and drove her vehicle
to a second woman's resi-

m dence in a mobile home park

off Boniface- Parkway, Capt.
Shirley Warner said.
According to court docu-
'ments, the second woman
told police Hoffman is her
sister’s boyfriend. She let
him in after he told her he
had been, beaten up. The
woman said Hoffman had
scratches on his arm and she
tried to bandage it. She told
police .he then smoked what
apRﬁared to be marijuana.
eanwhile, he made sev-
eral trips between the resi-

John Hoffman as 6-foot, 230
pounds, with brown hair and
brown eyes,

dence and the vehicle. As he
went to leave one time, he
suddenly grabbed her, pul-
led out a knife and dragged
her into the bedroom, she
said. He then raped her, she
said.

The woman told officers
she ran out of the mobile
home about 1:30 a.m when
Hoffman went to get some
food in a microwave. She
called police from a neigh-
uor’s residence. Police
staked out the mobile home
for about four hours, at-

Please see Page E-5,
WAF(?JRANT

BACK WP

WARRANT:

M an sought

in attacks

Continued from Page E-1

temptin? to make contact.
But Hoffman had apparent-
ly snuck out after the wom-
an left, Warner said.

Hoffman is considered ex-
tremely dangerous and pos-
sibly armed, Warner said.

Hoffman has a long crimi-
nal record including convic-
tions in California for three
rapes and two vehicle thefts.

in Alaska, Hoffman has
been convicted for gambling,
carrying a concealed weap-
on, fourth-degree assault,
trespassing . and possession
of cocaine, according to
court records.

Last December, he was
also charged with four
counts of sexual assault for
allegedly tying up and rap-
ing a woman to whom he
offered a ride. Those charges
were later dropped for lack

_of evidence.

In June, he was sentenced
to three years in jail for
drug pcf-r-.isic-n. He was re-
leased on bail .after he ap-
pealed the conviction.

Sgt. Walt Monegan said
police are familiar with
Hoffman. And although they
didn’t step up patrols
Wednesday night, all officers
had been briefed on him and
a picture was being circulat-

ed.

‘Right now, we are keep-
in? our eyes out :.. and
following up on any possible
sightings,” Monegan said.

He said officers also werfe
watching Hoffman’s usual
haunts. That included his
last reported residence on
West 26th Street.

Police describe Hoffman
as 6 foot, 230 pounds, with
brown hair and brown eyes.
He often uses the aliases
Leonard J. Samano and Leo
Hoffman or combinations of
the two. He is considered
dangerous and anyone spot-
ting him should call the An-
chorage Police Department

786-8900.
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SUSPHCT IN RAPES ASHtfiSTSD

Acting or a --Pi pa.xoa irra3tad:Laonard'Hoffman”and another .tail early
Saturday morning at a Wasiila ipsr*a«ci whore they were staying.

roirca :iad bear rooking tor Hcffmen 3inoe Wednesday, when he allegedly
asaaurtad ore Anchorage wcr.an and raped another at knifepoint. Police had
iakec tor the public's help in finding the Jfi-year-old Hoffman, who they said
was dangerous and possibly armed.

Trooper spokesman Stave Wilaaimi said a Crime Stoppers tin led police to
the apartment buirding oa th«i Seward—Meridian Parkway where Hoffman was
staying.
Whsc confronted, Hoffman initially gave troopers a fake name, Wilheimi
sale. 3ut then he admitted who he wan and gave up without a struggle.

Another man staying at the apartment also was arrestad on an unrelated
charge. Wiihelmi sain. The man, whom Wiiheini would not identify, also had a

RANK 2 C? 2, ?AGE 2 C? 2, 03 *ADg3, ,OCUHHMT 251G32

warrant for
his arrest, he 3-aid. Wilhel.ti did net know the relationship between the

men or how Hoffman traveled from Anchorage to Wasilla.

Hodman is charged v h four counts of first-degree 3extal assault ana one
count of third-decree ass .it. He has a long criminal record, including
convictions in California for three- rapes and two vehicle thefts. In Alaska,
he has been convicted of gambling, fourtn-degree assault, carrying a concealed
weapon, trespassing and possession of cocaine, according to court records.

In, June, he was sentenced to three years in 3ail for drug possession. He
was out on bail appealing that conviction when the latest attacks occurred.

In a court appearance Saturday, his bail, was set at $75,000 with a court-

approved third-party custodian.

"Leotard'Hoffman,"birthdata unknown, was fauna guirty ov a jury ct fourtn-
decrae misconduct involving a controlled aub.etmfcw, arc’ ~mA fn_ trim u;

charges were dismissedi two counts of third-degree assd..; l. at" em it aacn
of svccnd-degrae sexual assault, tiroc-degree sexual assault and kidnapping.
Sentenced to three years in prison, with reco.Tcttenda.tiou for aubscance abuse

Treatment and counseling. JudgeeSeuter.
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IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA
AT ANCHORAGE

<*) STATE OF ALASKA
( ) MUNICIPALITY OF ANCHORAGE

Plaintiff,
VS
Leonard J. Hoffman
aob:4/29/57 case no. 3an-5?2J- 77<?Xcr
SS0574-30-4503 Defendant.

ARREST WARRANT

To Any Peace Officer Or Other Authorized Person:

You are commanded to arrest the defendvrt tau bringl the defendant betore the
nearest available judicial officer without unnecessary delay to ansv;er to a
complaint/iflssArfirjmtjjWwArifJc®” charging the defendant with violation of

WA 11241, 220 DO (L] Jand. doin—eounto wl-41.410(a)(1)
(statut inan 5
Assaulc 3° and four counts Sexual assault 1c

(offense)
Bail is set at $ QoO=- - .. jJ~rf*The defendant niay not be released until
A the ~court approves" a third party

cur&rdiaipand/or conditions of release.

Judge/Deputy Clerk,as ord4ered.on the record

by Judge,
Date / p / a A j -
Sex: hA Race: Ht: ¢ ' Wt: ju i_ Byea: /jgn
DOB: 4-"~j-6-7 0D/1DfIt./.ftS-g"y"? 4 SSNjE2E£r&2-=3J£223_
Last Known Address: 14 2£-kk- Phone: -—-—-—-———-
Place of Employment: z phone:
RETURN
I received the above warrant o2 __ 19 _» executed it
by arresting the defendant and serving the defendant "with a copy of this
warrant in , Alaska, on ., 19
Return Date Signature of Peace Officer Type or Print Name

CR-115 AN

CH (2 / 92) (st.5)
ARREST WARRAN

Crim. R. 4 49



IN THE DISTRICT COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT- AT ANCHORAGE

STATE OF ALASKA,

Plain tiff,
hieo illcn« Irial Count.
STATE OF ALASKA THIRD OISTniCT
IN ANCHORAGE

Leonard J. Hoffman
) ACT 13198

DOB: 4/29/57
AK ID/OL: 6058879

— o~ — —

V' sS.

-ji mo inoj Courts

SSN:574-30-4503 -Deputy
ATN: )
Defendant. )
Court No. 3AN-S93-77<T2-. Cr. *
COUNT ONE
ASSAULT IN THE THIRD DEGREE
AS 11.41.220(A)(1)
COUNT TWO
SEXU.Jj ASSAULT IN THE FIRST DEGREE
AS 11.41.410(A)(1)
COUNT THREE
SEXUAL ASSAULT IN THE FIRST DEGREE
AS 11.41.410(A)(1)
COUNT FOUR
SEXUAL ASSAULT IN THE FIRST DEGREE
AS 11.41.410(A)(1)
COUNT FIVE
SEXUAL ASSAULT IN THE- FIRST DEGREE
AS 11.41.410(A)(1)
THE COMPLAINANT CHARGES IN COUNT ONE:
that on or about October 13,1993, at or near Anchorage, in the
Third Jv.dicial D istrict, State of Alaska, Leonard 1J. Hoffman did
recklessly place another, M .B., in fear of imminent serious
physical injury by means of a dangerous instrument.
A Il of which is a class C felony offense, being contrary to and in

violation of AS 11.41.220(a) (1), and against the peace and dignity
of the State of Alaska,



THE COMPLAINANT CHARGES TN COUNT TWO:

that on or about October 13,1993, at or near Anchorage, in the
Third Judicial D istrict, State of Alaska, Leonard 1J. Hoffman did
knowingly and unlaw fully engage in sexual penetration with another
person, K.V., without K.V .'s consent, by penetrating her anus with
his finger. ‘

A Il of which is an unclassified felony offense, being contrary to
and in violation of AS 11.41.410(a)(1), and against the peace and
dignity of the State of Alaska.

THE COMPLAINANT CHARGES IN COUNT THREE:

that on or about October 13,1993, at or near Anchorage, in the
Third Judicial D istrict, State of Alaska, Leonard J. Hoffman did
knowingly and unlaw fully engage in sexual penetration with another
person, K.V., without K.V .'s consent, by penetrating her vagina

with his finger.

A Il of which is an unclassified felony offense, being contrary to
and in violation of AS 11.41.410(a)(1), and against the peace and
dignity of the State of Alaska.

THE COMPLAINANT CHARGES IN COUNT FOUR:

that on or about October 13,1993, at or near Anchorage, in the
Third Judicial D istrict, State of Alaska, Leonard 1J. Hoffman did
knowingly and unlaw fully engage in sexual penetration with another
person, K.V ., without K.V .'s consent, by penetrating her vagina

with his penis.

All of which is an unclassified felony offense, being contrary to
and in violation of AS 11.41.410(a)(1), and against the peace and
dignity of the State of Alaska.

THE COMPLAINANT CHARGES IN COUNT FIVE;

that on or about October 13,1993, at or near Anchorage, in the
Third Judicial D istrict, State of Alaska, Leonard 1J. Hoffman did
knowingly and unlaw fully engage in sexual penetration with another
person, K.V ., without K.V .'s consent, by penetrating her mouth

with his penis.

A ll of which is an unclassified felony offense, being contrary to
and in violation of AS 11.41.410(a)(1), and against the peace and
dignity of the State of Alaska.

|, Robert M. Gray, state under oath that this complaint is based



on inform ation anti belief derived from my investigation in this

m atter.

M.B. reports that jusr after midnigh-, in the early morning hours
of October 13,1993, she was at her home in Anchorage, when the
defendant, who she knows as an acquaintance, came to see her.

W hile at her home, the defendant suddenly grabbed her face with
his hand, splitting her lip, and pushed her face into the couch.
He then ripped her panties off, stuffed them in her mouth, and
held up a knife as if he were going to stab her. He told her he
had killed two back men already tonight with a baseball bat. M .B.
said he suddenly stopped and began to frantically try to make

calls. She suggested to him that he could taka her car,

telephone
the above

and he left. M.B. said she struggled with him during
encounter, and scratched his face and b it his finger.

that around 12:30 a.m. on October 13,1993, she was at

K.V. reports
she knows as a

her home in Anchorage, when the defendant, whom
boyfriend of her sister, came to her home. She said he wanted in,
that some black guys had beaten him up. She observed injuries on
him and invited him in and tried to bandage up his arm, using an

Ace bandage.

K.V. said he smoked what appeared to be m arijuana, after ho
offered her some, and she declined. She said lie went back and
forth to his car several times. She said one time as he was
leaving, he grabbed her, pulling her shirt off, and pulled out a

knife, which he used to cut off her bra. He the dratg«d her into
the bedroom. He tied her hands above her head, using the Ace
bandage she had given him earlier. He told her, "I have nothing
to lose. I'm going to k ill you." He told her he had an Uzi in
the car. He then forced his finger into her anus. He continued
to assault her by forcing his fingijr into her vagina. He forced
his penis into her vagina. He grabbed her ha’'r and forced her
mouth onto his penis. During these assaults, Lu /as rubbing the

knife around her breasts.

A fterward, K.V. tried to pretend everything was okay, because she
afraid that the defendant would carry through on his

was s till

threat to k ill her. She o ffered to make him some food, and
managed to escape to call the police when he went to the microwave
to get his food. She said he followed her, cursing, but she

managed to get away.
BAIL INFORMATION

The defendant is known to me as a convicted sexual assault felon

in California. I am also aware that he is currently out on bail

pending appeal on a drug conviction.
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NOTES TO DECISIONS

Alaska’s Bail Reform Act provides
for expeditious review of bail detcrmi-
nations. Carman v. State, 564 P.2d 361
(Alaska 1977).

The need for rapid review of bail or-
ders is reflected in this section. Martin

Rule 206(b) and Appellate Rule 207.
Griffith v. Stale, 641 P.2d 228 (Alaska Ct.

Aoplicd in Gilbert v. State, 540 P.2d
435 (Alaska 1975); A M. v. State, 653 P.2d
343 (Alaska Ct. App. 1982).

v. State, 517 P.2d 1389 (Alaska 1974). Quoted in Stiegele v. State, 685 P.2d
The supreme court has implemented 1255 (Alaska Ct '/A  ig84)

this section by the adoption of Appellate

Sec. 12.30.040. Release after conviction, (a) A person who has
been convicted of an offense and is awaiting sentence, or who has filed
an appeal shall be treated in accordance with the provisions of AS
12.30.020 unless the court has reason to believe that no one or more
conditions of release will reasonably assure the appearance of the
person as required or prevent the person from posing a danger to other
persons and the community. If that determination is made, the person
may be remanded to custody. This section does not affect the right of a
person appealing from a judgment of conviction from a district court to
the superior court to be released on bail pending appeal under Rule
603(b) of the Rules of Appellate Procedure.

(b) Notwithstanding the provisions of (a) of this section, if a person
has been convicted of an offense which is an unclassified felony or a
class A felony, the person may not be released cn bail either before
sentencing or pending appeal. (Sec. 3.02 ch 34 SLA 1962; am § 1ch 20
SLA 1966; am 8§ 3 ch 24 SLA 1966; am § 3 ch 39 SLA 1974; am § 36
ch 102 SLA 1980; am § 15 ch 45 SLA 1982; am § 42 ch 6 SLA 1984)

NOTES TO DECISIONS

Application of section is limited. —
This section, which provides for release
after trial, is limited in application to con-
victed persons awaiting sentence or whose
appeal is pending. Martin v. State, 517
P.2d 1389 (Alaska 1974).

Application of Alaska Constitution
boil clause. — The bail clause of the
Alaska Constitution does not apply after
the conviction of a person accused of a
crime. State v. Wassillie, 606 P.2d 1279
(Alaska 1980).

Fac ars in deciding whether to re-
mand to custody. — In making the de-
termination "that no one or more condi-
tions of relense will reasonably assure the
appearance of the person as required or
prevent the person from posing a danger
to other persons and the community,” the
trial court can consider the facts of the
crime of which the defendant was con
victed and the likely sentence which he

will receive IN determining the risk of
flight and violence which he presents.
Muzzana v. State, 653 P.2d 658 (Alaska
Ct. App. 1982). .

Where the trial court did not make
the findings required by subsection (a)
ofthis section as a prerequisite to denying
bail after conviction, the court of appeals
reversed the decision and remanded for
further findings. Muzzana v. State, 653
P.2d 658 (Alaska Ct. App. 1982).

Power of trial court to grant bail in
derogation of subsection (b). — Al-
though there is an inherent power in the
trial courts to grant bail where no statute
or constitutional provision expressly au-
thorizes or prohibits it, since the legisla-
ture has here specifically forbidden bail to
those convicted of unclassified felonies
and dass A felonies and the supreme
court has enacted a rule which the court of
appeals has construed to be consistent
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§ 12.30.050 Alaska Statutes § 12.30.050

with that legislative action, the trial court
has no inherent authority to grant bail in
derogation of subsection (b). Stiegele v.
State, 685 P.2d 1255 (Alaska Ct. App.
1984).

Applicability of 1982 amendment. —
Provision of current subsection (b) that "if
a person has been convicted of an offense
which is an unclassified felony or a dass
A felony, the person may not be released
on bail either before sentencing or pend-
ing appeal," does not apply to defendants
whose convictions occurred before its ef-
fective date of January 1,1983, and it was
error to revoke defendant’s bail on the ba-
sis oi this provision where defendant had
been convicted prior to January 1, 1983
Kwallek v. State, 658 P.2d 734 (Alaska
Ct. App. 1983).

The 1982 amendment of subsection (b),
effective January 1,1983, did not apply to
defendant arrested prior to January 1,
1983 but convicted after that date. Parker
v. State, 667 P.2d 1272 (Alaska Ct. App.
1983).

No conflict exists between subsec-
tion (b) and Crim. R. 4a(a), which pro-
vides that a defendant in a criminal pro-
ceeding is entitled to bail pursuant to AS
1230.010-.080, Gnee Crim. R 41(3)
adopted by reference subsequent amend-
ments, including the 1982 amendments to
subsection (b). Stiegele v. State, 685 P.2d
1255 (Alaska Ct. /pp. 1984).

Constitutionality of subsection (b).
— For constitutionality of subsection (b)
prior to 1982 amendment, see Griffith v.
State, 641 P.2d 228 (Alaska Ct. App.
1982). See also Walker v. State, 652 P.2d

Collateral references. — Constitu-
tional right to bail pending appeal from
conviction. 19 ALR 807; 77 ALR 1235

88 (Alaska 19.2); Muzzana v. State, 653
P.2d 658 (Alaska 1982).

Subsection (b), which denies release or
bail before sentencing or pending appeal
to persons convicted of an unclassified or
dass A felony, is not an unconstitutional
invasion of the supreme court’s rule-mak-
ing power since it does not conflict with
any supreme court rule. Stiegele v. State,
685 P.2d 1255 (Alaska Ct. App. 1984),

This section does not deny substantive
due process or equal protection rights
since the average member of the dass
comprised of those convicted of unclassi-
fied felonies and dass A felonies will
serve a longer sentence and therefore
present a greater risk of flight than the
average offender convicted of a dass B fel-
ony or a lesser offense and, in addition, it
would not have been unieasonable for the
legislature to conclude that the average
unclassified or dass A offender is more
dangerous than the average dass B or C
offender, and therefore, a legitimate basis
exists for the legislative classification dis-
tinguishing unclassified and dlass A felo-
nies from class B felonies. Stiegele v.
State, 685 P.2d 125 (Alaska Ct. App.
1984).

Applied in Nighswonger v. State,
P.2d 106 (Alaska Ct. App. 1984).

Quoted in Bobrova v. State, 674 P.2d
834 (Alaska Ct. App. 1984).

Stated in Walker v. Huston, 689 F.2d
01 (9th Cir. 1982).

Cited in Kelly v. State, 663 P.2d 967
(Alaska Ct. App. 1983); Dyer v. State, 666
P.2d 438 (Alaska Ct. App. 1983).

Sec. 12.30.050. Release of material witnesses. If it appears by
affidavit that the testimony of a person is material in a criminal

proceeding, and it is shown that it

may become impracticable to se-

cure the presence of the person by subpoena, a judicial officer shall
impose conditions of release under AS 12.30.020. No material witness
shall be detained because of inability to comply with any condition of
release if the testimony of the witness can adequately be secured by
deposition. Release may be delayed for a reasonable period of time for
the de *ition of the witness to be taken. (8 1 ch 20 SLA 1966)
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