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The s t a f f  o f  t h e  Task F o r c e  a l s o  prov ided the members w i t h  c o p i e s  o f  

t h e  c a s e  o f  F rank l in  v .  S t a t e , 8 Md. App. 134 ( 1 9 6 9 ) ,  wh ich  he ld  t h a t  

ev id en c e  t h a t  an i n d i v i d u a l  had a drug w i th in  h i s  b i o l o g i c a l  sy s t em  tends  to  

show p o s s e s s i o n  and/or  c o n t r o l  p r i o r  t o  tak ing the  drug and t h a t  e v id en c e ,  

t o g e t h e r  w i th  the i n d i v i d u a l ' s  s ta tement  to a p h y s i c i a n ,  i s  s u f f i c i e n t  t o  

s u s t a i n  a c o n v i c t i o n  f o r  t h e  c r ime  o f  p o s s e s s i on  o f  a c o n t r o l l e d  dangerous  

s u b s t a n c e .

Commercial Motor Carrier Regulations

The f e d e r a l  commercia l  m o t o r  c a r r i e r  r e g u l a t i o n s  ( s e e  d i s c u s s i o n  on p .  

17 )  reviewed by Mr. R i c k e r t  o f  t h e  MVA a l s o  address  d rugged d r i v i n g  by 

commerc ia l  d r i v e r s .  As w i t h  t h e  a l c o h o l - r e l a t e d  d r i v i n g  o f f e n s e s ,  f o r  a 

f i r s t  o f f e n s e  o f  d r i v i n g  unde r  t h e  i n f l u e n c e  o f  d r ug s ,  t h e r e  would  be a 1 

y e a r  suspens ion  from d r i v i n g  a commercial  motor v e h i c l e .  F o r  a second 

o f f e n s e ,  t h e r e  would be a l i f e t i m e  d i s q u a l i f i c a t i o n .

Medical Advisory Board

The Task Force a l s o  r e c e i v e d  tes t imony  from W i l l i am  b r i c k e r ,  fo rmer  

A dm in i s t r a t o r  o f  t h e  MVA and an a t t o r n e y  in p r i v a t e  p r a c t i c e .  Mr .  B r i c k e r  

sugges ted  t o  the Task F o r c e  t h a t  anyone who was c o n v i c t e d  o r  g ran ted  

p r o b a t i o n  b e fo re  judgment f o r  any d r u g - r e l a t e d  o f f e n s e  ( e . g . ,  p o s s e s s i o n  o f  

a c o n t r o l l e d  dangerous s u b s c a n c e )  shou ld  be r e f e r r e d  t o  t h e  MVA Medica l  

Adv is o ry  Board t o  d e te rm in e  whe the r  the i n d iv i d u a l  i s  f i t  t o  d r i v e .

-  29 -



oCP

s©
S '

IMPLIED CONSENT LAW TABLE 
(November 18, 1993)

S’j f o

' l a p l b d  C o u n t  L b *  
j A p p l i a T a  D W I A f c c h i l  

trJJor D ru*»
BodLtj- W fcw im x *  T cc *4 V b a tiL a aT a r t M o w  T im  O a o  

r « t c w B « J U h A jr r  CSttticm*

A i x b o l D r u p D U I m d l U lf e * lo 3 v * D r f u r
J to ju lr a T

A t X X X ■ X X x « | 3 J< 5 - l»W

A K X X H/A N/A t a A J . o J i w

A t X X X X X X X | ? « 9 I( A )

A K .X V X X X X* X | j-6 .'-2 aza  jo t

C A X X X* X * X * X X V c h .C v ,- J « fU in ( ^ »

C O X X X* X* X * X* J _« X W + tx a p X c J

C T X X X X X X 114-zm,

D B X X X X X X X 21 B 2 T4 0 &  r u t

D C X X X X X X* X* B < W 0 2 ( i» A (b )

F L * X 1 X* i * X* X * J X g n s . i m u x * )

O A X X r. X X J** X X " » 4 « - 3 J W

1 H I* X X X X X " 135-101

ID X X X X X x=* X * N I9 4 0 0 2 *  (I-C0O4 j

I t X X X X X X X '» 513IL C S  5/11-391.1(«J |

?
■srrH

V
VHC?\V“1



Ql
/31

/94
 

14
:4
5 

'Q 
3\Q

Q3
/0Q

7

IMPLIED CONSENT LAW TABLE (continued)

!U vn

L n p lic i  O o o m l  L n  / ^ > I a  to  
D W lA k » U  
d k V cc D tc( s

D o ii iV  M * * * a o c * T c« te il U a n l U O M
I W O a S « S s t o k x y

C in l lm u
A k « in l [> J J « B lood B r c t lh U rm a S i Kt * D r i r e r P o f i iu

P o f lm r f

w X X X X X _** X X (W O A -2

1A X X X X X X X tO U J f

U X X X X X X X f t i o o u . )

K Y X X X X X X X I1 I9 A .1 U K 0

LA* X X X X X X X (33:661

M E X X X" xu X " X** X " l » i » U

M D X X X X X X" T o o .  06-203.1

H A * X X X " x ° HO|J4HK0

M * X X X X X X" X 0337 A l i o  j j

M N X X X X X X " X- | M f . l2 3 ,n * 4 .3

M3 X .11 X .n K M N M (0-11-3

M O X X X X X X “ X (377.W0

w r X X X X X | (1 -M 0 7 (I)

M B X X X X X X “ X (39-659.09(1)

N V * X X X X X .4* X * X ( U « .3 IJ .< I )

K H * X X X X X X X (243*1

- 2 -

Bevised 11/18/93



IMPLIED CONSENT LAW TABLE (oonlinned)

S u l*

lopKrf Coxml Unr 
^fplxa w  DWl AUofad 

nd/or Dtopi
I M m  T ta t e i V b U < * M U n l b a O M

T M Q a f c JtrtelOTj CUuKom

A lc o V i l D reg* B M Urine h t n Drirtr JV fo e
IV iV t a a e f

NT* X X X K M N/A |3W-*a2

K M X X X X X X {6&3-4C7

N Y X X X X X X X X VfeT Imr 111 WOOO

N C X X X ” X ■7* J* X? X I2 0 - I& 2 M

N D X X X X r. X X X ISM041

OH X X X X X X X J t f l l .1 9 1 (A )

o r X X x« x» X" X? x ° X® 47(751

OR* X X H1A K<A pu.ioo

PA* X X X X X X® X* 75|15«7

PR* X X X JH X* X® ■f* (1043

VI X X X X X X X P lJ 7 .i l

so* X X X X X X“ X

3D X X X X X” (32-23-10

TV, X X X X X X I|lMIMaHS>A U04<0(1)

TX X X X X ja J» XT X A n . 6 7 l l f J ,  J 5 l  A T M

„ r X X X X X X X* HI-M5.WCUWA 0>)

- 3 -

Revised 11/18/93



01/'31/'94 14:47 I2| 005/007

co-■*vo

i
O.
i

?•%
P
*<

n
v

x
c

u

3% 3

j 
w

v 1 £ 5
<n
ao

a X X X M X X 1 l i !
V'lf i f

a X X * X X I

f t X X X >5 N >5 I
£
- f

f
I

i

a K H X X X X I

a X X X c
!■

: F
* r i

f
i

6 ’ X ** X X i

f t H H H >5 X X f i r4»?

j 3

I
I
u

>
3

a»

8
I
X

1w
!K»
a

a

1
j !!

CO
NSENT 

LAW 
TABLE 

(continue*!)



III1 IIIIB II l l l l  Illti I

01/31/94 14:48 © 0)006/007

<

vou>



Revised 
li/18/93

01/'31/94 14:49 Q 0J Q Q 1 /Q Q 1

IM
PLIED 

CO
NSENT 

LAW 
TABLE 

(ccntlnned)



STATE:
Genera) Reference:

ARIZONA
A r i z o n a  R e v i s e d  S t a t u t e s  A n n o t a t e d

3 a s i s  f o r  a OWI Ch a r g e :

S t a n d a r d  O W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( 8 A C / 8 r A C  L e v e l ) :

P r e s u m p t i o n  ( 8 A C  L e v e l ) :

T y p e s  o f  D r u g s / D r u g s  a n d  A l c o h o l :

O t h e r :

U n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  
§ 28—692(A)(1)
0 . 1 0  a n d  A n y  C o n t r o l l e d  S u b s t a n c e  i n  a  

P e r s o n ' s  B o d y ^  § Z 3 - 6 9 Z ( A ) ( 2 )  i  ( 3 )

0 . 1 0  6 2 8 —6 9 2 ( f ) ( 3 )

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  D r u g ,  a  v a p o r  

r e l e a s i n g  s u b s t a n c e  c o n t a i n i n g  a  t o x i c  s u b s t a n c e  

o r  ( 2 )  a  c o m b i n a t i o n  o f  l i q u o r ,  d r u c s  o r  t o x i c  

v a p o r  r e l e a s i n g  s u b s t a n c e  i f  t h e  p e r s o n  i s  

i m p a i r e d  t o  t h e  s l i g h t e s t  d e g r e e ,  § 2 3 —3 9 2 ( A ) ( 1 )  

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  p .  

3 - 2 7 .

C h e m i c a l  B r e a t h  T e s t s  f o r  B A C / B r t C  L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  L a w :

I m p ! i  e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

D r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

Y e s  § 2 8 - 6 9 1 . 0 1  ( 3 a s e d  o n  r e a s o n a b l e  s u s p i c i o n  

o f  a  D W I  o f f e n s e . )

Y e s  § 2 8 - 6 9 1 ( A )

Y e s  § 2 8 - 6 9 1 ( A )

Y e s  ( C r i m i n a l  & C i v i l  C a s e s )  § 2 0 - 6 9 2 ( 1 )  

S p e c i a l  N o t e :  P o l i c e  o f f i c e r s  m a y  r e q u e s t  

p e r s o n s  ( e . g ,  m e d i c a l  f a c i l i t y  p e r s o n n e l ) ,  w h o  

c o l l e c t  b l o o d ,  u r i n e  o r  o t h e r  b o d i l y  s u b s t a n c e s  

f r o m  s u s p e c t e d  D W I  o f f e n d e r s ,  t o  s u p p l y  s a m p l e s  

o f  s u c h  s u b s t a n c e s  t o  l a w  e n f o r c e m e n t  

a u t h o r i t i e s  f o r  t e s t i n g ;  s e e  § 2 8 - 6 9 2 ( J ) .  S u c h  

s a m p l e s  c a n  a l s o  b e  o b t a i n e d  v i a  s e a r c h  

w a r r a n t s ;  s e e  § 2 8 - 6 9 1 ( 0 ) .

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  B A C  L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m p l i e d  C o n s e n t  L a w :

B 1 o o d : 

U r i n n :  

O t h e r :

Y e s  §2 8 - 6 9 1  

Y e s  §2 8 - 6 9 1

" O t h e r  b o d i l y  s u b s t a n c e s " §2 8 -6 9 1

' T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o t o r  v e h i c l e  w i t h  a

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  § 2 3 - 6 9 2 ( 0 )2
I t  i s  a  C l a s s  1 m i s d e m e a n o r  f o r  a n y  p e r s o n  u n d » r  21 y e a r s  o l d  t o  o p e r a t e  a  m o t o r  v e h i c l e  w i t h  

a n y  " s p i r i t u o u s  l i q u o r "  i n  t h e i r  b o d y .  J a i l - n o t  m o r e  t h a n  6 m o n s ;  f i n e - n o t  m o r e  t h a n  $ 2 , 5 0 0 .

S e e  § § 4 - 2 4 4 ( 3 4 ) ,  4 - 2 4 6 ( 8 ) ,  1 3 - / 0 1 ,  1 3 - 7 0 7 ,  1 3 -30 1  S, 1 3 - 8 0 2 .

"’ E x c e p t  i n  c a s e s  w h e r e  a  p e r s o n  w a s  i m p a i r e d  i n  t h e  " s l i g h t e s t  d e g r e e , "  a  p e r s o n  i s  n o t  g u i l t y  

o f  t h i s  o f f e n s e  i f  t h e y  a r e  l e g a l l y  e n t i t l e d  t o  u s e  t h e s e  d r u g s .  § 2 8 - 6 9 2 ( 3 )

3 - 2 3
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STATE:
General Reference:

C A L I F O R N I A

V / e s t ' s  A n n o t a t e d  C a l i f o r n i a  C o d e s

B a s i s  f o r  a  O W I  C h a r g p :

S t a n d a r d  D W I  O f f e n s e :

I l l e g a l  F e r  S e  L 3 w  O A C / O r A C  L e v e l ) :  

P r e s u m o t i o n  ( B A C  L e v e l ) :

T y p e s  o f  O r u u s / A l c o h o l  a n d  D r u g s :

O t h e r :

C h e m i c a l  B r e a t h  T e s t s  f o r  B A C / B r A C  L e v p l  

P r e l i m i n a r y  B r e a t h  T e s t  L a w :

I m o l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

D r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

U n d e r  t h e  i n f l u e n c e  o f  a n  a l c o h o l i c  b e v e r a g e

' / e h .  C o c e  § § 2 3 1 5 2  & 2 3 1 5 3

0 . 0 8 , i 2  V e h .  C o d e  § § Z 3 1 = 2 ( b )  a n d  2 2 1 5 3 ( b )

0 . 0 0  V e h .  C o d e  § 2 3 1 5 5 ( 3 )

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  D r u g  o r  ( 2 !  a  

C o m b i n a t i o n  o f  A l c o h o l  a n d  A n y  O r t i g "  V e h .  C o d e  

§ § 2 3 1 5 2  6 2 3 1 5 3

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  p .  

3 - 4 5 .

F o r  b i c y c l e  r i d e r s ,  s e e  t h e  S p e c i a l  M o t e  b e l o w .

Y e s  V e h .  C o d e  § 2 3 1 5 7 ( h ) ( M o t a : A  P 5 T  m a y  b e

c o n d u c t e d  w i t h o u t  l e g i s l a t i v e  a u r i h o i t y .  A . G .  

O p i n i o n  8 3 - 1 1 0 2 .  O c t .  2 6 .  1989)

Y e s  V e h .  C o d e  § 2 3 1 5 7

Y e s  V . h .  C o d e  § 2 3 1 5 7 ( a ) ( 1}

Y e s  ( C r i m i n a l  S  C i v i l  C a s e s )  V e h .  C o d e

§23157 ( a ) (*-’ )
A  p e r s o n ,  w h o  h a s  b e e n  a r r e s t e d  f o r  e  OW I  

o f f e n s e ,  m a y  b e  c o m p e l l e d  t o  s u b m i t  t o  a  b l o o d  

t e s t  f o r  e i t h e r  a l c o h o l  c o n c e n t r a t i o n  o r  t h e  

p r e s e n c e  o f  d r u g s .  S e e  M e r c e r  v .  O e p a r t m e n t  o f  

M o t o r  V e h i c l e s ,  8 0 9  P . 2 d  4Q4 < C a l . 1 9 9 1 ) .

C h e m i c a l  T e s t s  o f  J t h e r  S u b s t a n c e s  f o r  B A C  L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m p l i e d  C o n s e n t  L a w :

B l o o d :

U r i n e :

O t h e r :

Y e s  V e h .  C o d e  § 2 3 1 5 7  

Y e s  V e h .  C o d e  § 2 3 1 5 7  

N o n e

' S p e c i a l  j u v e n i l e  o f f e n s e  a t  0 . 0 5  ( S t a n d a r d :  P e r c e n t  b y  w e i g h t  o f  a l c u n o l  i n  t h e  b l o o d ) ;  s e e
V e h .  C o d e  § Z 3 1 4 0 ( a ) .2

I h e  r e g u l a r  s t a n d a r d s  f o r  B A C  a n d  B r A C  ( r e s p e c t i v e l y  g r a m s  o f  a l c o h o i  p e r  109 m i l l i l i t e r s  o f  

b l o o d  a n d  g r a m s  o f  a l c o h o l  p e r  2 1 0  l i t e r s  o f  b r e a t h )  a r e  u s e d  f o r  t h e  i l l e g a l  o e r  s e  o f f e n s e .  

' N o t e ;  I t  i s  i l l e g a l  t o  b e  u n d e r  t h e  i n f l u e n c e  o f  c e r t a i n  " c o n t r o l l e d  s u e s  L a n c e s "  i r r e s p e c t i v e  

o f  w h e t h e r  t h e  o f f e n d e r  w a s  o p e r a t i n g  a  m o t o r  v e h i c l e .  H e a l t h  a n d  S a f e t y  C o d e  5 1 1 5 : 3

S p e c i a l  N o t e :  U n d e r  V e h .  C o d e  § 2 1 2 0 0 . 5 ,  i t  i s  i l l e g a l  t o  r i d e  a  b i c y c l e  o n  t h e  h i g h w a y s  - h i  1 e

u n d e r  t h e  i n f l u e n c e  o f  e i t h e r  a l c o h o l  o r  d r u g s .  T h i s  s e c t i o n  p r o v i d e s  t h a t  a  o e r s c n  c : i ~ n i t t i n a  

t h i s  o f f e n s e  m a y  b e  f i n e d  n o t  m o r e  t h a n  S Z 5 0 .  T h i s  s e c t i o n  f u r t h e r  p r o v i d e s  t h a t  a  p e r s o n

u n d e r  21 y e a r s  o l d ,  w h o  c o m m i t s  t h i s  o f f e n s e ,  i s  s u b j e c t  t o  l i c e n s e  s u s o e n s i o n  u n d e r  V e h .  C o d e  

§ 1 3 2 0 2 . 5 ;  s e e  t h e  S p e c i a l  N o t e  o n  p .  3 -5 0  f o r  d e t a i l s  o n  t h i s  l i c e n s e  s u s p e n s i o n .

3 -  43



B a s i s  f o r  a  O W I  C h a r g e :

S t a n d a r d  O W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( B A C / s r A C  L e v e l ) ;  

P r e s u m p t i o n  ( B A C  L e v e l ) :

T y p e s  o f  D r u g s / D r u g s  a n d  A l c o h o l :

STATE;
General Reference;

O t h e r :

C O LO R A D O

C o l o r a d o  R e v i s e d  S t a t u t e s

U n d e r  t h e  i n f l u e n c e  o f  a l c o n o l / I m p a i r e d  by t h e  

c o n s u m p t i o n  o f  a l c o h o l  § U 2 —J — 1 2 0 2 ( 1  ) ( a ) 5 ( b )  

0 . 1 0 1 § A ? . - 4 - ) 2 0 2 ( 1 . 5 ) ( a )

> 0 . 0 5 - 0 r i v i n g  w h i l e  i m p a i r e d  O . l O - O r i v i n o  u n d e r

t h e  i n f l u e n c e  § 4 2 - 4 - 1 2 0 2 ( 2 ) ( b )  & ( c )

( 1 )  Any Dr u g  o r  ( 2 )  a  C o m b i n a t i o n  o f  A l c o n o l  a n c  2
D r u g s  ( a p p l i e s  t o  b o t h  d r i v i n g  u n d e r  t h e  

i n f l u e n c e  a n d  d r i v i n g  w h i l e  i m p a i r e d !  

§ § 4 2 - 4 - 1 2 0 2 ( 1 ) ( a )  4 4 2 - 4 - 1 2 0 2 ( 1 ) ( b )

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  p .  

3 - 6 3 .

C h e m i c a l  B r e a t h  T e s t s  f o r  3 A C / 5 r A C  L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  L a w :

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / ' / o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

Y e s  § 4 2 - 4 — 1 2 0 2 ( 2 . 5 )

N o  O n l y  p r o b a b l e  c a u s e  i s  r e q u i r e d ;  a n  a c t u a l  

a r r e s t  i s  n o t  n e c e s s a r y .  § 4 2 - 4 - 1 2 0 2 ( 3 1 ( 2 ) 1 1 1 )  4 
I I I

Yes §42-4-1202(3)(a ) ( I I I )

Y e s  ( C r i m i n a l  C a s e s )  § 4 2 - 4 - l Z 0 2 ( 3 ) ( e )

A  p e r s o n s ' s  b l o o d  m a y  b e  t a k e n  f r o m  t h e m  b y  

f o r c e  i f  t h e r e  i s  p r o b a b l e  c a u s e  t h a t  t h e y  

c o m m i t t e d  c r i m i n a l l y  n e g l i g e n t  h o m i c i d e  w i c h  a  

m o t o r  v e h i c l e ,  v e h i c l e  h o m i c i d e ,  a s s a u l t  i n  t h e  

t h i r d  d e g r e e  w i t h  a  m o t o r  v e h i c l e  o r  v e h i c l e  

a s s a u l t .  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a ) ( I V )

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  B A C  L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m p l i e d  C o n s e n t  c a w ;

B l o o d :

U r i n e :

O t h e r :

Y e s  ( A l e .  4 D r u g s )  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a ) ( I I )  4 ( I I I )  

Y e s  ( F o r  O r u g s  o n l y '  § 4 Z - 4 - 1 2 0 2 ( 3 ) ( a ) ( I I I )  
S a l i v a  ( F o r  O r u g s  o n l y )  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a ) ( I I I )

T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o t o r  v e h i c l e  w i t h  a

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .
2

A " d r u g "  i s  d e f i n e d  a s  e i t h e r  a  s u b s t a n c e ,  t h a t  i s  i n t e n d e d  t o  c u r e  o r  p r e v e n t  d i s e a s e ,  l i s t e o  

i n  t h e  U . S .  P h a r m a c o p o e i a ,  o r  a  c o n t r o l l e d  s u b s t a n c e ;  s e e  § § 1 2 - 2 7 - 3 0 3 ( 7 )  4 . ( 1 3 )  a n d  

4 2 - 4 - 1 2 0 2 1 1 ) ( d ) .
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B a s i s  f o r  a  O W I  C h a r g e :

S t a n d a r d  D W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( 3 A C / B r A C  L e v e l )  

P r e s u m p t i o n  ( B A C  L e v e l ) :

T y p e s  o f  O r u g s / D r u g s  a n d  A l c o h o l :

O t h e r

STATE:
General Reference:

F L O R I D A

F l o r i d a  S t a t u t e s  A n n o t a t e d

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  b e v e r a c e s '

§ 3 1 6 . 1 9 3 ( 1 ) ( a )

0 . 1 0 , a 2  § § 3 1 6 . 1 9 3 ( 1 ) ( b )  4 3 1 6 . 1 9 3 2 ( b ) 1 

N o n e

U n d e r  t h e  i n f l u e n c e  o f  a  C o n t r o l l e d  

S u b s t a n c e / C h e » i c a l  S u b s t a n c e  l i s t e d  i n  § 3 7 7 . 1 1 1  

§ § 3 1 6 . 1 9 3 ( 1 ) ( a )  4 3 1 6 . 1 9 3 1

1)  A  B A C / B r A C  l e v e l  o f  0 . 1 0 2 i s  p r i m a  f a c i e  

e v i d e n c e  o f  d r i v i n g  u n d e r  t h e  i n f l u e n c e  

§ 3 1 6 . 1 9 3 4 ( 2 ) ( c )

2 )  S e e  t h e  S p e c i a l  N o t e  b e l o w .

3 )  F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  

p .  3 - 1 0 0 .

4 )  A  p e r s o n  a r r e s t e d  f o r  a  O W I  o f f e n s e  c a n n o t  b e  

r e l e a s e d  f r o m  c u s t o d y  u n t i l  ( 1 )  t h e y  a r e  n o  

l o n g e r  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  o r  o t h e r  

c h e m i c a l  s u b s t a n c e ,  ( 2 )  t h e i r  B A C  l e v e l  i s  l e s s  

t h a n  0 . 0 5  o r  ( 3 )  e i g h t  ( S )  h r s  h a v e  e l a p s e d  f r o m  

t h e  t i m e  o f  t h e i r  a r r e s t .  § 3 1 6 . 1 9 3 ( 9 )

' T h e  o f f e n s e  o f  " d r i v i n g  u n d e r  t h e  i n f l u e n c e "  i n c l u d e s  ( 1 )  d r i v i n g  u n d e r  t h e  i n f l u e n c e  o f

a l c o h o l i c  b e v e r a g e s  o r  ( 2 )  d r i v i n g  w i t h  a  b l o o d  o r  b r e a t h  l e v e l  o f  0 . 1 0  o r  m o r e .  S e e

§ Z 1 6 . 1 9 3 ( 1 ) ( a )  & ( b )  a n d  S t a t e  v .  R o l l e ,  5 6 0  S o . 2 d  1154 ( F l a .  1 9 9 0 ) .
2T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o t o r  v e h i c l e  w i t h  a  

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  T h e  s t a n d a r d  d e f i n i t i o n ;  o f  B A C  a n d  B r A C  

a r e  u s e d ;  s e e  § 3 1 6 . 1 9 3 2 ( b ) 1.

^ S t a n d a r d :  P e r c e n t  b y  w e i g h t  o f  a l c o h o l  i n  e i t h e r  t h e  b l o o d  o r  b r e a t h .  § 3 1 6 . 1 9 3 4 ( 2 ) ( c )

S p e c i a l  N o t e :  A  j u r y  i n s t r u c t i o n ,  t h a t  w a s  b a s e d  o n  a  v e r b a t i m  r e a d i n g  o f  § 3 1 6 . 1 9 3 4 ( 2 ) ( c ) , w a s

h e l d  t o  b e  u n c o n s t i t u t i o n a l  i n  t h a t  i t  c r e a t e d  a  m a n d a t o r y  " i r r e b u t t a b l e "  p r e s u m p t i o n  t h a t  

s h i f t e d  t h e  b u r d e n  o f  p r o o f  o f - t h e  D W I  o f f e n s e  t o  t h e  d e f e n d a n t ;  s e e  W i l h e l m  v .  S t a t e ,  568  

S o . 2 d  1 ( F l a .  1 9 9 0 ) .  N o t w i t h s t a n d i n g  t h i s  c a s e ,  t h e  s t a t u t o r y  l a n g u a g e  i t s e l f  h a s  b e e n  h e l d  

c o n s t i t u t i o n a l  i n  a  p r i o r  d e c i s i o n ;  s e e  S t a t e  v .  R o l l e ,  560 S o . 2 d  1154 ( F l a .  1 9 9 0 ) .  . N o t e :  A

F e d e r a l  c o u r t  h a s  h e l d  i n  s i m i l a r  c i r c u m s t a n c e s  t h a t  t h e r e  w a s  n o  c o n s t i t u t i o n a l  i n f i r m i t y .  

H o w e v e r ,  t h e  F e d e r a l  c o u r t  d i d  e x p r e s s  i t s  c o n c e r n  t h a t  a  j u r y  c o u l d  b e  c o n f u s e d  w i t h  t h e  t e r m  

" p r i m a  f a c i e " ,  D e s p i t e  t h i s  c o n c e r n ,  t h e  c o u r t  f e l t  t h a t  n o  u n c o n s t i t u t i o n a l  m a n d a t o r y  

p r e s u m p t i o n  h a d  b e e n  c r e a t e d  w h e n  t h i s  i n s t r u c t i o n  w a s  v i e w e d  i n  c o n j u n c t i o n  w i t h  t h e  o t h e r  

j u r y  i n s t r u c t i o n s  t h a t  w e r e  g i v e n .  S e e  S a n t i a g o  S a n c h e z  O e f u e n t e s  v .  D u g g e r ,  9 2 3  F . 2 d  801 

( 1 1 t h  C i r .  1 9 9 1 ) .
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STATE - Florida

C h e m i c a l  B r e a t h  T e s t s  f o r  B A C / B r A C  L p v p I :

P r e l i m i n a r y  B r e a t h  T e s t  L a w :  

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / H o ) :

N o

Y e s  § 3 1 6 . 1 9 3 2 ( 1 ) ( a )  N o t e :  U n d e r

§ 3 1 6 . 1 9 3 2 ( 1 ) ( c ) , a n  a r r e s t  i s  n o t  a  p r e r e q u i s i t e  

t o  t h e  t a k i n g  o f  a  b l o o d  s a m p l e  i f  t h e  d r i v e r  i s  

t a k e n  t o  a  m e d i c a l  f a c i l i t y  f o r  t r e a t m e n t  a s  a  

r e s u l t  o f  a n  a c c i d e n t .  S e e  K e n s o n  v .  S t a t e ,  577 

S o . 2 d  6 9 4  ( F l a . A p p .  3 D i s t .  1 9 9 1 ) .
I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

D r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m c i a i  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

Y e s  § 3 1 6 . 1 9 3 2 ( 1 ) ( a )

Y e s  ( C r i m i n a l  C a s e s )  § § 3 1 6 . 1 9 3 2 ( l ) ( a )  I  

3 1 6 . 1 9 3 2 ( 1 ) ( b )

A  b l o o d  t e s t  m a y  b e  g i v e n  a  d r i v e r  w i t h o u t  t h e i r  

c o n s e n t  o n l y  i f  t h e y  h a v e  b e e n  i n v o l v e d  i n  a n  

a c c i d e n t  r e s u l t i n g  i n  e i t h e r  d e a t h  o r  s e r i o u s  

b o d i l y  i n j u r y .  S e e  § 3 1 6 . 1 9 3 3 ( 1 )  a n d  C a r b o n e  v .  

S t a t e ,  5 6 4  S o . 2 d  1253  ( F l a . A p p .  4 D i s t .  1 9 9 0 ) ,  

a n d  S t a t e  v .  P e r e z ,  531 S o . 2 d  961 ( F l a .  1 9 8 8 ) .

C h g m j _ c . a L - T e s . t s .  O f  o t h e r  S u b s t a n c e s  f o . -  8 A C  L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m o l e d  C o n s e n t  L a w :

B l o o d :

U r i n e :

O t h e r :

A d j u d i c a t i o n  o f  D W I  C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / N o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :

P r e - S e n t e n c i n g  I n v e s t i g a t i o n '  L a w  ( P S I )  

( Y e s / N o ) :

Y e s - L i * i t e d  A  b l o o d  t e s t ,  f o r  t h e  p u r p o s e s  o f  

i m p l i e d  c o n s e n t ,  m a y  b e  m a y  b e  t a k e n  o n l y  i f  t h e  

d r i v e r  a p p e a r s  f o r  t r e a t m e n t  a t  a  m e d i c a l  

f a c i l i t y  a n d  t h e  a d m i n i s t r a t i o n  o f  a  

b r e a t h / u r i n e  t e s t  i s  i m p r a c t i c a l  o r  i m p o s s i b l e .  
§ 3 1 6 . 1 9 3 2 ( 1 ) ( b )

Y e s - L i s i t e d  ' e r  § 3 1 6 .1 9 3 2 ( 1 ) ( a ) ,  t h e r e  i s  a n  

i m p l i e d  c o n s e n t  t o  s u b m i t  t o  a  u r i n e  t e s t  f o r  

t h e  p u r p o s e  o f  d e l e t i n g  t h e  p r e s e n c e  o f  

c o n t r o l l e d  s u b s t a n c e s .

N o n e

Y e s  A p p l i e s  o n l y  t o  D W I  m a n s l a u g h t e r / v e h  

h o m i c i d e  o f f s ;  s e e  § 3 1 6 . 6 5 6 .

Y e s  O n l y  a p p l i e s  i f  B A C  l e v e l  i s  0 . 2 0  o r  m o r e  

o r  f o r  D W I  m a n s l a u g h t e r / v e h  h o m i c i d e  o f f s ;  s e e  

§ 3 1 6 . 6 5 6 .

Y e s  A  p e r s o n  c o n v i c t e d  o f  a  D W I  o f f e n s e  m a y  b e  

r e f e r r e d  t o  s u b s t a n c e  a b u s e  e v a l u a t i o n ;  s e e  

§ 3 1 6 . 1 9 3 ( 5 ) .

T h e  i m p l i e d  c o n s e n t  l a w ,  a s  a p p l i e d  t o  d r i v i n g  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  d u r g s ,  p r o v i d e s  
o n l y  f o r  t h e  t e s t i n g  o f  u r i n e .
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STATE:
General Reference:

IDAHO '

G e n e r a l  L a w s  o f  I d a h o  A n n o t a t e d

B a s i s  f o r  a OWI C h a r c e :

S t a n d a r d  O W I  O f f e n s e :

I l l e g a l  P e r  S e  Law ( B A C / S r A C  L e v e l ) :  

P r e s u m o t i o n  ( B A C  L e v e l ) :

T y p e s  o f  D r u g s / D r u a s  a n d  A l c o h o l :

O t h e r :

C h e m i c a l  B ' - q a t S  T e s t s  f o r  S A C / B r - i "  L e v ° *  :

P r e l i m i n a r y  B r e a t h  T e s t  L a w  

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / M o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

D r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  1 5-3Q Q 4 ,' ( a )

0 .  TO* § 1 8 —3 0 0 4 (  1)  ( a )

N o n e

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  D r u g .  ( Z !  

I n t o x i c a t i n g  S u b s t a n c e  o r  ( 3 )  a  C o m b i n a t i o n  o f  
A n y  D r u g  a n d  A l c o h o l  § § 1 8 - 3 0 9 4 f i ) ( a )  ■, 

1 8 -8 0 0 *1 (5 )

F o r  C o m m e r c i a l  H c t o r  V e h i c l e  O c e r a t o r s .  s e e  
b e l o w .

No

n
H o 1-

Y e s  § 1 3 - 3 0 0 2 ( 1 )

Y e s  ( C r i m i n a l  C a s e s )  S t a t e  v .  B o c k ,  323 P . 2 d  

1055 ( 1 9 5 3 )

U n d e r  § 18—3 0 0 2 ( 5 ) ( b ) ,  a  l a w  e n f o r c e m e n t  o f f i c e r  

m a y  o r d e r  a  " q u a l i f i e d  p e r s o n "  t o  w i t h d r a w  b i o o d  

f r o m  a  d r i v e r  f o r  e v i d e n t i a l  p u r p o s e s  i n  c a s e s  

w h e r e  t h e r e  i s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  

s u c h  d r i v e r  h a s  c o m m i t t e d  e i t h e r  a  D W I  

a g g r a v a t e d / h o m i c i d e  o f f e n s e .  C o m m e n t :  * h i s  

p r o v i s i o n  a p p e a r s  t o  a l l o w  l a w  e n f o r c e m e n t  

o f f i c e r s  t o  o b t a i n  a  b i o o d  s a m p l e  v i a  f o r c e .

' T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o t o r  v e h i c l e  w i t h

e i t h e r  ( 1 )  a  b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e  o r  ( 2 )  a  u r i n e  s i c o h o l

c o n c e n t r a t i o n  o f  0 . 1 0  o r  m o r e .

‘ ‘ T h e  p o l i c e  n e e d  o n l y  " r e a s o n a b l e  g r o u n d s "  o f  a  D W I  o f f  b e f o r e  t h e  i m p l i e d  c o n s e n t  l a w  i s

a p p l i c a b l e ;  s e e  § 1 8 - 3 0 0 2 ( 1 ) .  H o w e v e r ,  § 1 3 - 8 0 0 2 ( 4 ) ( b )  a p p e a r s  t o  i n d i c a t e  t h a t  " s r o o a b l e  c a u s e "  
; s  n e e d e d .

D W I  G f f e i s e s  a n d  C o c w e r c i a l  M o t o r  V e h i c l e s  ( C M V ) / C o < m > e r c i a l  D r i v e r ' s  L i c e n s e s  ( C D L ) :  A p e r s o n

i s  " d i s q u a l i f i e d "  f r o m  o p e r a t i n g  a  C M V  f o r  1 y r .  ( m a n d . )  ( 3  y r s  ( m a n d . )  i f  t r a n s p o r t  n c

h a z a r d o u s  m a t e r i a l s )  i f ,  w H l e  d r i v i n g  a  C U V ,  t h e y  ( 1 )  h a v e  a  B A C / B r A C / " 3 o d i 1 y  S u b s t a n c e "  l e v e l  

o f  0 .0 *1  o r  m o r e ,  ( 2 )  a r e  u n d e r  t f i e  i n f l u e n c e  o f  a l c o h o l  o r  a  c o n t r o l l e d  s u b s t a n c e  o r  ( 3 )  r e f u s e  

t o  s u b m i t  t o  a  c h e m i c a l  t e s t  f o r ' ar. a l c o h o l  c o n c e n t r a t i o n .  F o r  e i t h e r  ( 1 )  a  s u b s e o u e o t

v i o l a t i o n  o r  ( 2 )  a  c o m b i n a t i o n  o f  t -~ o  o r  m o r e  v i o l a t i o n s  o f  a n y  o f  t h e  a o o v e  l i s t e o  h e n s ,  t h e

" d i s o u a l  i  f i c a t i o n "  i s  f o r  l i f e  ( m a . - * o . ) .  A p e r s o n ,  w h o  o p e r a t e s  a  C M V  w i t h  a n  a l c c ~ o l  

c o n c e n t r a t i o n  o f  0 . 0 4  o r  m o r e  o r  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l / d r u g s . >3 s u b j e c t  t o  0 W [  

c r i m i n a l  s a n c t i o n s .  I n  a d d i t i o n ,  a  C M V  o p e r a t o r  w h o  h a s  a n y  " d e t e c t a b l e "  a m o u n t  0- a l c o h o l  i n  

t h e i r  s y s t e m  m u s t  b e  p l a c e d  " o u t - o f - s e r v i c e "  f o r  24  h o u r s .  S e e  § § 4 9 - 1 0 5 ( 5 ) ,  4 0 - 1 0 * 1 ( 9 ) .  4 9 -3 3 5  
( R e f e r e n c e  i s  m a d e  t o  4 g  C F R  p a r t  2 3 3 . ) ,  1 3 - 3 0 0 2 ( 3 ' ' *1 , 1 3 - o Q 0 4 ( 1 ) ( b ) L [ 6 ) ,  1 S - c 0 0 4 ( 4 ;  a n d  

1 8 - 8 0 0 5 (2 )  t  ( 3 ) .
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STATE - Idaho

Chemical T e st s  of Other Substances for  BAC Level 
Which Are Authorized Under the Implied Consent Law:

3 1 o o d :  

U r i  n e : 

O t h e r :

Y e s  531 3 - 3 0 0 2 1 1 )  a  1 8-3 0 0 4  

Y e s  § 3 1 3 - 3 0 0 2 (  1 ) & 18-600*1 

N o n e

A d j u d i c a t i o n  o f  O W I  C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / N o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / M o ) :  

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  L a w  ( P S I )  

( Y e s / N o ) :

N o

N o

Y e s  ( A l c o h o l  E v a l u a t i o n )  § 1 5 - 3 0 0 5 ' , 9 )

S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a  

C h e m i c a l  T e s t :

R e f u s a l  t o  T a k e  a  P r e l i m i n a r y  3 r e a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  N / A

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) :  N / A

O t h e r :  N / A

R e f u s a l  t o  T a k e  I m p ! i  e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s p / R e v ) :

O t h e r :

No

1 s t  R e f u s a l - 1 8 0  d y s  s u s p  ( m a r . o ; ;  2 i c  3 e f ' , ' s a '  

( w / n  5 y r s ) - l  y r  s u s p  ( m a n d )  § 1 8 - c 0 0 2 ( 2 ) ( c ) , 

( 4 ) ( b )  a  ( 4 ) ( c )

N o n e

S a n c t i o n s  F o l l o w i n g  a  C o n v i c t i o n  f o r  a  D W I  O f f e n s e :

C r i m i n a l  S a n c t i o n s :  

I m p r i  s o n m e n t :

M a n d a t o r y  M i n i m u m  T e r m :

1 s t  o f f  M i s d - N o t  m o r e  t h a n  6 c o s ;  Z i p  , p f -  ( w / n  5 

y r s )  M i s d - 1 0  d y s  t o  1 y r ;  3 r d  S s u b  o f f  ( w / n  5 

y r s )  o r  4 t h  o r  s u b ,  o f f  ( w / n  10 y r s ;  F e * c n y - f l o t  

m o r e  t h a n  5 y e a r s  A g g r a v a t e d  D W I  w h e r e  t h e r e  i s  

b o d i l y  h a r m /  d i s f i g u r e m e n t - M o :  m o r e  t h a n  5 

y e a r s  S e e  § § 1 8 - 3 0 0 5  I  1 8 - 3 0 0 5 .
1 s t  o f f  M i s d - N o n e ;  2 n d  o f f  ( w / n  5 y r s )  M i  s o -  10 

d y s  ( m u s t  s e r v e  4 8  c o n .  h r s ) 1 ; 3 r d  a  s u o  q t  

( w / n  5 y r s )  o r  4 t h  o r  s u b ,  o f f  ( w / n  10 v r s )  

F e l o n y - 3 0  d y s 1 A g g r a v a t e d  O W I  o ’ f  - h e r ?  t h e r e  

i s  b c c i l y  h a r m / d i s f i g u r e m e n t - 3 0  d y s  S e e  

§ § 1 6 - 3 0 0 5  a  1 8 - 8 0 0 6 .

' H i s t o r i c a l  N o t e :  U n d e r  A r t .  5 .  § 1 3  o f  t h e  S t a t e ' s  c o n s t i t u t i o n ,  t h e  l e g i s l a t u r e  - a v  p r o v i d e

f o r  m a n d a t o r y  m i n i m u m  s a n c t i o n s .  T h i s  c o n s t i t u t i o n a l  p r o v i s i o n  i n d i r e c t l y  a b r o g a t e d  t h e  i d a h o  

S u p r e m e  C o u r t ' s  d e c i s i o n  i n  S t a t e  v .  M c C o y ,  4 8 6  P . 2 d  247 ( I d a h o  1 9 7 1 ) ,  t h a t  h a d  v o i d e d  a  

s t a t u t e  r e q u i r i n g  m a n d a t o r y  s a n c t i o n s .
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B a s i s  f o r  a  P W t  C h a r g e :

S t a n d a r d  O W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  < 3 A C / 3 r A C  L e v e l ) :

P r e s u m D t i o n  ( B A C  L e v e l ) :

T y p e s  o f  O r u g s / D r u c s  a n d  A l c o h o l :

O t h e r :

STATE:
General Reference:

C h e m i c a l  B r e a t h  T e s t s  f o r  B A C / 3 r A C  l e v a ) :

P r e l i m i n a r y  B r e a t h  T e s t  L a w :

I m p l i e d  C o n s e n t  L a w ;

A r r e s t  R e q u i r e d  ( Y e s / M o ) :

I m p l i e d  C o n s e n t  L a w  A o o l i e s  t o  

O r u g s  ( Y e s / M o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

I L L I N O I S

S m i t h / H u r d  I l l i n o i s  A n n o t a t e d  S t a t u t e s

U n d e r  t h e  i n f l u e n c e  o f  a l c o n o l  C h .  95'/-.
' . I I 1 - 5 0 1 ( a ) ( 2 )

0 . 1 0 1 o r  A n y  A m o u n t  o f  C a n n a b i s / C o n t r o l l e d  

S u b s t a n c e '  C h .  9 5 / ., !f 11 - 5 0 1 ( a ) ( 1 )  4 ( 5 )

0 . 1 0  C h .  9 5 / ., 1 11 (11-591 .2 ( b ) ( 3 )  £  1 1 - 5 0 1 . 6 ( e ) ( 3 )  

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  D r u g  o r  ( 2 )  a  

C o m b i n a t i o n  o f  A n y  O r u g  a n d  A l c o h o l  S e e  C h .

9 5 ’/ ..  I l l  1-501 ( a ) ( 3 )  4 ( A ' .

f o r  C o m m e r c i a l  M o t o r  / c h i c l e  O p e r a t o r s ,  s e e  p .  
3 - 1 4 7 .

Y e s - L i m i  t e d ' '  C h .  9 5 ’ ; ,  1 (1 1 -5 0 1 .5

Y e s  C n .  95/1. 1111-501 . 1  S e e  t h e  S o e c i a i  M o t e  

b e l o w .

Y e s  C h .  9 5 / . , 1 1 1 1 - 5 0 1 . 1 ( a )

Y e s  ( C r i m i n a l  C a s e s )  S e e  C h .  9 5 / .

111111-501 .2 ( c )  a  1 1 - 5 0 1 . 5 ( f )  a n d  P s o o l e  v .

T h o m a s ,  553 N . E . Z d  6 5 6  ( I l l . A o p .  Z  D i s t .  1 9 9 0 ) .

A  B A C  ( b l o o d  t e s t )  t e s t  m a y  b e  t a k e "  b y  f o r c e  

f o r  a  O W I  o f f e n s e  ( i n j u r y  o r  n o n  i n j u r y  r e l a t e d )  

a s  l o n g  a s  t h e  p o l i c e  h a v e  " p r o b a b l e  c a u s e "  o f  

s u c h  o f f e n s e .  S e e  P e o p l e  v .  S y r d .  5 7 4  M . E . Z d  

1269 ( I l l . A p p .  4 O i s t .  1 9 9 1 ) . - a n d  P e o p l e  v .

Y a n t ,  570  U . E . 2 d  3 ( I l l . A p p .  Z  O i s t .  1 9 9 1 ) .

' i h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o t o r  v e h i c l e  w i t h  a  

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  C h .  9 5 / ., 111 1 - 5 0 1 . 2 ( a ) ( 5 )

^ A s  r o u n d  i n  t h e  b l o o d  o r  u r i n e  " r e s u l t i n g  f r o m  u n l a w f u l  u s e  o r  c o n s u m o t i o n . "  9 5 / ,
• I I 1- 501  ( a ) ( 5 )

^ B e f o r e  a  P B T  c a n  b e  a d m i n i s t e r e d ,  a  l a w  e n f o r c e m e n t  o f f i c e r  m u s t  h a v e  p r o b a b l e  c a u s e  t o  

b e l i e v e  t h a t  t h e  d r i v e r  i s  v i o l a t i n g  t h e  D W I  l a w .  T h e  t e s t  i s  g i v e n  p r i o r  t o  a n  a c t u a l  OWI  

a r r e s t  f o r  t h e  p u r p o s e  o f  a s s i s t i n g  t h e  o f f i c e r  i n  d e t e r m i n i n g  w h e t h e r  t o  r e q u i r e  a  c h e m i c a l  
( e v i d e n t i a r y )  t e s t  u n d e r  t h e  i m p l i e d  c o n s e n t  l a w .

H i s t o r i c a l  N o t e :  U n d e r  C h .  9511, 111 1 - 3 0 1 . 6 ( a ) , w h i c h  i s  n o w  v o i d ,  a  l a w  e n f o r c e m e n t  o f f i c e r

c o u l d  r e q u e s t  t h a t  a  p e r s o n ,  v i a  " i m o l i e d  c o n s e n t " ,  s u b m i t  t o  a  c n e m i c a l  t e s t  o f  t h e i r  b l o o c ,  

b r e a t h  o r  u r i n e  f o r  a l c o h o l  o r  d r u g  c o n t e n t  b a s e d  o n l v  o n  " p r o b a b l e  c a u s e "  t h a t  t h a  p e r s o n  w a s  

r e s p o n s i b l e  f o r  a n  a c c i d e n t  t h a t  r e s u l t e d  i n  e i t h e r  a n  i n j u r y  o r  a  d e a t h .  T h e r e  w a s  n o  

r e q u i r e m e n t  t h a t  t h e r e  b e  " p r o b a b l e  c a u s e "  o f  a n  o f f e n s e  ( e . g .  O W I ) .  B e c a u s e  o f  t h i s  

d e f i c i e n c y ,  t h e  I l l i n o i s  S u p r e m e  C o u r t  d e c l a r e d  C h .  9 5 / ., 111 1 - 5 0 1 . 6  u n c o n s t i t u t i o n a l  u n d e r  b o t h

t h e  S t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s .  X i n g  v .  R y a n ,  S e c r e t a r y  o f  S t a t e ,   M . E . Z o  ______ ( 1 1 1 .

1 9 9 2 ) ( 1 9 9 2  1 1 1 .  L E X I S  ) . :8 )  T h e  s a n c t i o n s  f o r  r e f u s a l  t o  s u b m i t  t o  t h i s  t e s t  w e r e  t h e  s a m e  a s
f o r  r e f u s a l  u n d e r  t h e  r e g u l a r  i m p l i e d  c o n s e n t  l a w .  C h .  9 5 / i, 1(1(6—2 0 6 ( a ) ( 3 )  4 1 1 - 5 0 1 . 1
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C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e ;  f o r  B A C  L e v e l

STATE - Illinois

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m p l i e d  C o n s e n t

3 1 o o d :

U r i n e :

O t h e r :

A d j u d i c a t i o n  o f  O W I  C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / M o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :  

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  L a w  ( P S  I )

( Y e s / M o ) :

S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a  

C h e m i c a l  T e s t :

R e f u s a l  t o  T a k e  a  P r e l i m i n a r y  B r e a t h  T e s t : 

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s p / R e v ) :

O t h e r :

R e f u s a l  t o  T a k e  I m o l i e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  
( S u s p / R e v ) :

O t h e r :

C r i m i n a l  S a n c t i o n s :  

I m p  r  i s o n m e n t :

Law;

Y e s  C h .  9 2 !'., 1111 - 5 0 1 . 1  

Y e s  C h .  9 5 / .  1111-501. 1 

N o n e

No
N o 1

Y e s  C h .  9 5 / ., 1111 - S O M e )

N on e

N on e
N on e

N on e

1 s t  r e ~ ~ u s a  1 - S u s o  f o r  6 m o s  ( N o t e :  A J u d i c i a l

D r i v i n g  P e r m i t  i s  a v a i l a b l e :  s e e  F o o t n o t e  N o .  2 

( u n d e r  A d m i n ,  p e r  s e )  o n  p .  3— 1—5 f o r  d e t a i l s . )  

A l s o ,  r e s t r i c t e d  d r i v i n g  p r i v i l e g e s  a r e  

a v a i l a b l e  u n d e r  9 5 ’/ ., M6—2 0 6 ( c ) ( 3 • :  s u b s e q u e n t  

r e f u s a l s  ( w / n  5 y r s ) - S u s p  f o r  2 y r s :  ( 5  n o s  

m a n d a t o r y ;  a  r e s t r i c t e d  l i c e n s e  - ay b e  i s s u e d  

a f t e r  t h i s  6 m o n t h  p e r i o d . )  S e e  F o o t n o t e  N o .  4 

o n  p .  3 - 1 4 6 .  C h .  9 5 / ., 11116-206(c  ■' 3 ) ,  5 - 2 0 6 . 1 .  

6 - 2 0 8 . 1  a n d  1 1 - 5 0 1 . 1  

N on e

1 s t  4 2 n d  o f f s  ( C l a s s  A  m i s d ) —L e s s  t h a n  1 y r ;  

s u b s e q u e n t  o f f s ^ ( C l a s s  4 f e l o n y ) - 1—3 y r s  C h .  

3 8 .  11111005-8-1 ( a ) ( 7 )  6 1 0 0 5 -8 -3 1  a ) ( 1 )  a n d  C h .  

9 5 ’/ .,  1111 -501 . S e e  F o o t n o t e  N o .  Z  o n  o .  3 - 1 4 5 .

M o t e :  A  d e f e n d a n t  c a n n o t  o b t a i n  d e f e r r e d  j u d g e m e n t  a n d  b e  p l a c e d  o n  s u p e r v i s - : - i f  « i : h i n  t n

p a s t  10 y e a r s  t h e y  h a v e  e i t h e r  ( I )  b e e n  c o n v i c t e d  o f  O W I ,  ( 2 )  p l e a d e d  g u i l t y  t c  s r  s t ’ i u l a t e d  

f a c t s  s u p p o r t i n g  t h e  c o n v i c t i o n  o f  a  O W I  o f f  c h a r g e  o r  ( 3 )  r e c e i v e d  s u p e r v i s i o n  ‘ o r  a  o r i o r  O u

o f f .  C h .  3 8 ,  11111005-6-1 ( c )  a n d  1 0 0 5 -6 -1  ( c l ) )
^ 0 r  a  r e f u s a l  w h e r e  t h e  p e r s o n  h a s  h a d  a  p r e v i o u s  O W I  o f f e n s e  c o n v i c t i o n  o r  a d r - n .  p e r  s e  

v i o l a t i o n  ( w / n  5 y r s ) .  C h .  9 5 / .  1111-500
^ T h i s  o f f e n s e  i s  d e f i n e d  a s  " A g g r a v a t e d  D r i v i n g  U n d e r  t h e  I n f l u e n c e  o f  A l c o h o l  c r  D r u g s  o r  a

C o m b i n a t i o n  o f  B o t h " .  C h .  9 5 / .. 1111 - 5 0 1 ( d )



L.»
|U

B a s i s  f o r  a  D W I  C h a r o e : 

S t s  n d s r d  O W I  O f f e n s e

STATE:
General Reference:

I l l e g a l  P e r  S e  L a w  ( 3 A C  L e v e ; )

P r e s u m p t i o n  ( 5 A C  L e v e l ) :

T / o e s  o f  O r u o s / O r u o s  a n d  A l c o h o l

O t h e r :

INDIANA

8 u r n ‘ s  I n d i a n a  S t a t u t e s  A n n o t a t e d

O p e r a t i n g  a  v e h i c l e  w h i l e  i n t o x i c a t e d  

IC 9 —3 0 —5—2 ( T h e  t e r m  " i n t o x i c a t e d "  i s  d e f i n e d  

a s  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l ,  d r u a s ,  e t c . ;  

s e e  I C 9 - 1 2 - 2 - 3 6 . )

0 . 1 0 1 I C 3 - 2 0 - 5 - 1 ( a ) _ o r  A n y  A m o u n t  o f  a

C o n t r o l  l e i  S u b s t a n c e '  I C 9 - 3 Q - 5 - 1 ( b )

0.103
U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  D r u g ,  ( 2 )  a  

C o n t r o l l e d  S u b s t a n c e  o r  ( 3 )  A n y  C o m b i n a t i o n  o f  

A l c o h o l  a n d  O r u g s  IC 9 —3 0 —5—2 & IC 9 — 13—2 —36 

0 . ’ °  B A C  ' S  a l s o  p r i m a  f a c i e  e v i d e n c e  o f  

i  i t o x i c a t i o n  IC 9 — •3—Z —131

S t o  F o o t n o t e  N o .  A c o n c e r n i n g  s c h o o l  b u s  

o p e r a t o r s .

r o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  p .  

3 - 1 5 6 .

I h e n i c a l  B r e a t h  T e s t s  f o r  S A C  L e v e i  :

P r e l i m i n a r y  3 r e a t h  T e s t  L a w :

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / f l o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

No ( N o t e :  P 5 T  l a w ,  f o r m a l l y  IC 9 —— J .5 - 3 ,

r e p e a l e d  b y  P . L .  1^ 3  e n a c t e d  i n  1 9 3 3 . )

Ho ( A  r e q u e s t  f o r  a  t e s t  m u s t  b e  b a s e d  c r .  

p r o b a b l e  c a u s e .  H o w e v e r ,  a n  a c t u a l  a r r e s t  i s  

n o t  r e q u i r e d .  S e e  IC 9 - 3 0 - 5 - 2  a n d  C l a r k  •/.

S t a t e ,  3 7 2  N . E . 2 d  135 ( I n d .  1 9 7 3 ) . )

Y e s  IC 9 - 3 0 - 6 - 2

Y e s  ( C r i m i n a l  S  C i v i l  C a s e s )  IC 3 - 3 0 —5 - ^ , b >

I n  a c c i d e n t s  w h e r e  t h e r e  h a s  b e e n  e i t h e r  a  

f a t a l i t y  o r  a  s e r i o u s  i n j u r y ,  a  b l o o d  s a m o i e  m a y  

b e  o b t a i n e d  f r o m  a  d r i v e r  s u s p e c t e d  o f  O W I  v i a  

f o r c e .  I C 9 —3 0 —6 —6 ( g )

' s t a n d a r d :  P e r c e n t  b y  w e i g h t  o f  a l c o h o l  i n  t h e  b l o o d .  IC 9 - 3 0 - 5 - 1 ( a 1

“ T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a i s o  m a - .e s  i n  a n  o f f e n s e  ( C l  C m i s d !  f o r  a  o e r s o n  t o  o o e - a t e  a

m o t o r  v e h i c l e  w i t h  a n v  a m o u n t  o f  a  c o n t r o l l e d  s u b s t a n c e  i n  t h e i r  b i o o d .  E x c e p t i o n : I t  i s  a

d e f e n s e  t o  t h i s  o f f e n s e  i f  i f  i s  s h o w n  t h a t  t h e  d e f e n d a n t  w a s  u s i n g  a  c o n t r o l l e d  s u b s t a n c e  v i a

v a l i d  p r e s c r i p t i o n .  I C 9 - 3 0 - 5 - ! ! c )

U n d e r  I T 9 —3 0 —5 —15 f b ) ( 2 ) ,  a  c h e m i c a l  t e s t  i n d i c a t i n g  a  S A C  l e v e l  o f  0 . 10 i s  t o  b e  t a k e "  a s  a  

p r e s u m p t i o n  o f  s u c h  B A C  l e v e l .

“ I t  i s  a  C l a s s  A M i s d .  t o  c o n s u m e  e i t h e r  a l c o h o l  o r  a  c o n t r o l l e d  s u b s t a n c e  w i t h i n  s i x  ( 5 ;  h o u r s  

o f  o p e r a t i n g  a  s c h o o l  b u s .  I C 2 Q - 9 . 1 - 3 - 1 . 5  S a n c t i o n s :  J a i l - o o t  m o r e  t h a n  ! y r ;  f i n e - n o t  c o r e

t h a n  S 5 . 0 0 0 .  IC 3 5 - 5 0 - 2 - 7  i  IC 3 5 - 5 0 - 3 - 1
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STATE:
General References:

NEBRASKA

R e v i s e d  S t a t u t e s  o f  N e b r a s k a  a n d  

N e b r a s k a  A d m i n i s t r a t i v e  C o d e  ( N A C '

B a s i s  f o r  a  O W I  C h a r o e :

S t a n d a r d  D W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( 8 A C / 3 r A C  L e v e l ) :  

P r e s u m p t i o n  ( 3 A C  L e v e l ) :

T y p e s  o f  O r u a s / O r u g s  a n d  A l c o h o l :  
O t h e r :

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  l - q u o r  

5 3 9 - 6 6 9 . 0 7 1 1 1 ( a )

O . I O 1 5 3 9 - 6 6 9 . 0 7 ( I ) < b )  I  ( c )

N o n e

U n d e r  t h e  i n f l u e n c e  o f  A n y  Drug 5 3 r - 6 o Q . 0 7 ( I ) l a )  

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  d . 

3 - 2 8 7 .

C h e m i c a l  3 r e a t h  T e s t s  f o r  S A C / B n - C  L e v ? *  :

P r e l i m i n a r y  S r e a t h  T e s t  L a w :

I m p l i e d  C o n s e n t  L 3 w :

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

Y e s  5 2 9 - 6 6 9 . 0 8 ( 3 )

Y e s  § 3 9 - 6 6 9 . 0 8 ( 2 )

Y e s  § 3 9 - 6 6 9 . 0 8 ( 1 )

Y e s  § 3 9 - 6 6 9 . 0 3 ( 9 )  ( C r i m i n a l  C a s e s )  a n c  S t a t e  v .  

R o m e i l ,  20*1 f l . w . Z d  5 7 3  ( 1 9 7 3 )

A d r i v e r ,  w h o  h a s  b e e n  i n v o l v e d  i n  a n  a c c i d e n t  

a n d  w h e r e  t h e r e  i s  r e a s o n a b l e  g r o u n d s  t h a t  t h e  

d r i v e r  i s  O W I .  m a y  b e  r e q u i r e d  t o  s . c m i t  t o  a  

c h e m i c a l  t e s t  t o  d e t e r m i n e  i f  t h e . -  - e v e  e i t h e r  

a l c o h o l  o r  d r u g s  i n  t h e i r  s y s t e m .  I ' j u r y  o r  

d e a t h  i s  n o t  a  o r e r e a u i s i t e  f o r  t h i s  

r e q u i  r e m e n t . § 3 9 - 6 6 9 . 0 8 ( 9 )

C h e m i c a l  T e s t s  o f  O t h e > *  S u b s t a n c e s  f o r  3 AC  L e v e l  

W h i c h  A r e  A u t h o r i s e d  U n d e r  t h e  I m p l i e d  C o n s e n t  L a w :

• B l o o d :

U r i n e :

O t h e r :

A d j u d i c a t i o n  o f  O W I  C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  Law ( Y e s / N o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :  

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  Law ( P3I)  
( Y e s / N o ) :

Y e s  § 3 9 - 6 6 9 . 0 3 ( 1 !  

Y e s  § 3 9 - 6 6 9 . 0 8 ( 1 )  

N o n e

No-’
No

Y e s  A l c o h o l  a s s e s s m e n t  ( s c r e e n i n g -  f o r  e i t h e r  

a  1 s t  o f f e n d e r  o r  a  s u b .  o f f e n d e r  w h o  h a s  n o t  

r e c e i v e d  s u c h  a n  a s s e s s m e n t .  § 3 9 - 5 6 9 . 0 7 ( 3 )

' T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o t o r  v e b i c ' e  w i t h  a  

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  N o t e :  I l l e g a i  p e r  s e  b a s e d  o r  a l c o h o l

c o n c e n t r a t i o n  i n  u r i n e  w a s  r e p e a l e d .  S e c .  *l o f  L . 8 .  291 e n a c t e d  i n  1992

~ A  s u r v i v i n g  d r i v e r  ( o r  p e d e s t r i a n  u n d e r  16 y e a r s  o l d ) ,  w h o  i s  i n v o l v e d  a n  a c c i d e n t  w h e r e  

t h e r e  h a s  b e e n  a  f a t a l i t y ,  s h a l l  b e  r e q u i r e d  t o  s u b m i t  t o  a  3 A C  c h e m i c a l  t e s t .  T h e  - e s u ' t s  o f  

s u c h  t e s t ,  h o w e v e r ,  c a n  o n l y  b e  u s e d  f o r  s t a t i s t i c a l  p u r p o s e s .  § § 3 9 - 6 , 1 0 * 1 . 0 8  K 3 9 - 6 . 1 0 * 1 . 0 9  

■' N o t e :  U n d e r  § 2 9 - 3 6 0 * 1 , p r e t r i a l  d i v e r s i o n  o f  O W I  c a s e s  i s  p r o h i b i t e d .

J " A  c o u r t  m a y  o r d e r  a  p r e s e n t e n c e  i n v e s t i g a t i o n  i n  a n y  c a s e . "  § 2 9 - 2 2 5 1 ( 2 )  i  ( 3 )

3 -  283
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B a s i s  f o r  a  O W I  C h a r o e :

S t a n d a r d  O W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( 8 A C / S r A C  L e v e l ) :  

P r e s u m p t i o n  ( B A C / B r A C  L e v e l ) :

T y p e s  o f  O r u g s / O r u g s  a n d  A l c o h o l :

STATE:
General Reference:

O t h e r :

C h e m i c a l  B r e a t h  T e s t s  f o r  3 A C / 5 r - C  L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  L a w :

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

NEVADA

N e v a d a  R e v i s e d  S t a t u t e s

U n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  

§ J 8 A . 3 7 9 < l ) ( a )

0 . 1 0 U 3  § § 4 - 3 4 .0 1 3 5  i  A S A . 3 7 9 (  l ) ( b )

0 . 1 0  §A3<i . 3 8 1 ( 2 ) ( c ) S ( A ) ( c ;

U n d e r  t h e  i n f l u e n c e  o r  ( i )  A  C o n t r o l l e d  

S u b s t a n c e ,  ( 2 )  a  C o m b i n a t i o n  o f  I n t o v ' c a t i n c  

L i q u o r  a n d  a  C o n t r o l l e d  S u . ' t a n c e  o r  ( 3 )  Any 

C h e m i c a l ,  P o i s i o n ,  O r g a n i c  S o l v e n t  a r . d  A n y  

C o m p o u n d  o r  a  C o m b i n a t i o n  o f  T h e s e .  § 4 3 4 . 3 7 3 ( 2 )  

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O o e r a t o r - ,  s e e  

b e  1o w .

Y e s  § 4 3 4 . 3 8 2  

No3 § 4 5 4 . 3 8 3 ( 1 )

Y e s  § 4 3 4 . 3 3 3 1 i )

Y e s  ( C r i m i n a l  C a s e s )  § 4 5 4 .3 5 9

‘ T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o t o r  v e h i c l e  w i t h  =
b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  § 434.0135•> . }
‘" S p e c i a l  N o t e :  S e c .  ^ 8 ^ . 3 8 1 ( 1 )  p r o v i d e s  f o r  a  p r e s u m p t i o n  r e l a t e d  t o  i l l e g a l  p e r  s e .  T h i s

p r o v i s i o n  s t a t e s  t h a t  : f  t h e  c h e m i c a l  t e s t  i n d i c a t e s  a  B A C  l a v e !  o f  0 . 1 0  o r  m o r e  s u c h  r e s u l t

s h a l l  b e  " p r e s u m e d  t o  b e  n o  l e s s  t h a n  t h e  a m o u n t  p r e s e n t  a t  t h e  t i m e  o f  t h e  a l l e g e d

v i o l a t i o n . "  A  F e d e r a l  a p p e l l a t e  c o u r t  h a s  h e l d  t h a t  t h i s  s t a t u t o r y  p r o v i s i o n  d o e s  n o c  c r e a c e  

a n  u n c o n s t i t u t i o n a l  m a n d a t o r y  c o n c l u s i v e  p r e s u m p t i o n  o n  i t s  " f a c e " .  H o w e v e r ,  a  S t a t e  t r i a l  

c o u r t  a p o l i e d  t h i s  p r e s u m p t i o n  a s  i f  i t  w e r e  a  m a n d a t o r y  c o n c l u s i v e  ? r e s u m o c i o n .  S u c h  

a p p l i c a t i o n  w a s  h e l d  t o  b e  u n c o n s t i t u t i o n a l .  M c L e a n  v .  M o r a n ,  963  F . 2 d  1306  ( 9 t h  C i r .  1 9 9 2 '

30 n l y  " r e a s o n a b l e  g r o u n d s "  a r e  n e e d e d  n o t  a n  a c t u a l  a r r e s t .

O W I  O f f e n s e s  a n d  C o m m e r c i a l  M o t o r  V e h i c l e s  ( C M V ) / C o m m e r c i a l  D r i v e r ’ s  L i c e n s e s  ( C D L ) :  T h e

S t a t e ' s  P u b l i c  S e r v i c e  C o m m i s s i o n  a n d  D e p a r t m e n t  o f  M o t o r  V e h i c l e s  a n d  P u b l i c  S a f e t y  h a v e  

p r o m u l g a t e  r e g u l a t i o n s  t h a t  a d o p t  b y  r e f e r e n c e  49  C F R  P a r t s  333 a n d  3 9 2 . U n d e r  49 C F R  § 3 8 3 . S ' ,  

a  p e r s o n  i s  " d i s q u a l i f i e d "  f r o m  o p e r a t i n g  a  C M V  f o r  I y r .  ( m a n d . )  ( 3  y r s  ( m a n d . )  i f  

t r a n s p o r t i n g  h a z a r d o u s  m a t e r i a l s )  i f ,  w h i l e  d r i v i n g  a  C M V ,  t h e y  ( 1 )  h a v e  a  9 A C / 3 rA C  l e v e l  o f  

0 . 0 4  o r  m o r e ,  ( 2 )  a r e  u n d e r  t h e  i n f l u e n c e  c f  a l c o h o l  o r  a  c o n t r o l l e d  s u b s t a n c e  o r  ( 3 )  r e f u s e  : o  
s u b m i t  t o  a  c h e m i c a l  t e s t  f o r  a n  a l c o h o l  c o n c e n t r a t i o n . F o r  e i t h e r  ( 1 )  a  s u b s e q u e n t  v 1? ! ? * : e n  

o r  121 a  c o m b i n a t i o n  o f  t w o  o r  m o w s  v i o l a t i o n s  o f  a n y  o f  t h e  a b o v e  i i s t e o  i t e m s ,  t h e  

" d i s q u a l i f i c a t i o n "  i s  f o r  l i r e  ( m a n c . f .  U n d e r  40 Cf?. § 2 ? 2 . 5 .  a  C MV  o p e r a t o r  w h o  h a s  

" d e t e c t a b l e "  a m o u n t  o f  a l c o h o l  i n  t h e i r  s y s t e m  m u s t  b e  p l a c e d  " o u t - o f - s e r v i c e "  f o r  2 c  h o u r s .

I n  a d d i t i o n ,  i t  i s  m i s d e m e a n o r  t o  v i o l a t e  a  r e g u l a t i o n .  T h e  s a n c t i o n s  f o r  t h i s  o f f e n s e  a r e  a  

j a i l  t e r m  o f  n o t  m o r e  t h a n  6 m o s  a n d / o r  a  f i n e  o f  a t  l e a s t  S I 00 ( m a n d . )  b u t  n o t  m o r e  t h a n  

2 1 , 9 0 0 .  N o t e :  A  p e r s o n ,  w h o  v i o l a t e s  a  r e g u l a t i o n ,  m a y  a l s o  b e  l i a o l e  f o r  a  c i v i l  p e n a l t y  

w h i c h  i s  n o t  t o  e x c e e d  2 1 0 , 0 0 0 .  S e e  § § 4 8 3 . 9 0 8 ,  7 0 6 . 1 7 3 ,  7 0 6 . 7 E 6  & 7 0 6 . 7 7 1 .  .MAC § 7 0 6 . 2 4 7  a n o  49 

U3 C  A p p x  §2 9 0 1  e t  s e q .
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B a s i s  f o r  a  D W I  C h a r o e :

S t a n d a r d  O W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( B A C  L e v ? ' . ;

P r e s u m p t i o n  ( B A C  L e v e l ) :

T y p e s  o f  D r u g s / D r u c s  a r c  A l c t - o ' :

O t h e r :

C h e m i c a l  O r e a t h  T e s t s  f o r  B A C  L e v s : :

P r e l i m i n a r y  B r e a t h  T e s t  l a w :  

I m p l i e d  C o n s e n t  L a w ;

A r r e s t  R e q u i r e d  ( Y e s / l l o I :

STATE:
General Reference:

D r u g s  ( Y e s / M o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :  Y e s  ( C r i m i n a l  C a s e s )  S t a t e  v . S t e v e r ,  5 Z 7  A . Z c

408  H I . 2 .  1 9 8 7 )

O t h e r  I n f o r m a t i o n :  ( 11  -n " i n v o l u n t a r y "  b i o o c  ( n o t  b r e a t h )  s a m p l e

m a y  b e  o b t a i n e d  f r o m  a  p e r s o n  w h o  h a s  b e e n  

a r r e s t e d  f o r  a  D W I  o f f e n s e :  i . e . .  a  b l o o d  s a m o i e  

m a y  b e  t a k e n  b y  " f o r c e " .  S t a t e  v .  O y r l , 478  

A . Z d  390 ( N . J .  1 9 8 4 ) ,  a n d  S t a t e  v .  W o o m e r .  493 
A . 2 d  5 3 7  ( f l . J . S u p e r . A . 0 .  1 9 5 4 }

( 2 ) T e s t s  f o r  a l c o h o l  s h a l l  b e  m a d e  o n  a u t o m o b i l e  

d r i v e r s  w h o  s u r v i v e  t r a f f i c  a c c i d e n t s  f a t a !  t o  

o t h e r s .  § Z 5 : 2 B - 2 4  a n d  S t a t e  v .  F i g u e r o a ,  515 

A . 2 d  2 4 2  ( f l . J . S u p e r . A . 0 .  1 9 8 6 ) .  c a r t i f .  d e n .  5 1 c  

A . Z d  204

^ S t a n d a r d :  P e r c e n t  b y  w e i g h t  o f  a l c o h o l  i n  t h e  b l o c d .  § 7 ? : 4 - 3 0 l a ;

“ I n  S t a t e  v .  D o w n i e ,  5 6 ?  A . Z d  2 4 2  ( f l . J .  1 9 9 0 ) ,  t h e  f l . J .  S u p r e m e  C o u r t  h e l d  t h a t  b r e a t h a l c y e r  

r e s u l t s  m u s t  b e  g i v e n  " j u d i c i a l  n o t i c e " .  T h e  c o u r t  f e l t  t h a t  t h i s  w a s  i s  i n  k e e p i n g  w i t h  t h e  

1e c i s l a t u r e ' s  p o l i c y  o f  m e a s u r i n g  a l c o h o l  i n  t h e  b r a i n  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  w h e t h e r  a  

o e r s o n  w a s  O W I .  C o i m i e n t :  T h e  o r a c t i c a l  e n d  r e s u l t  o f  t h i s  d e c i s i o n  w a s  t o  i . o e f f e c t  c r e a t e

a  " j u d i c i a l "  i l l e g a l  p e r  s e  l a w  b a s e d  o n  S r A C :  s e e  t h e  d i s s e n t i n g  o c i n i o n .

" S e e  S t a t e  v .  L e n t i n i .  573  A . 2 d  4 6 4  ( f l . J . S u p e r . A . 0 .  1 9 9 0 ) .

S p e c i a l  N o t e : .  L i n d e r  s e o a r a t e - s t a l u t o r y  p r o v i s i o n s ,  i t  i s  i l l e g a l  f o r  a  p e r s o n  t o  d r i v e  3 m o t o r  

v e h i c l e  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i o u o r ,  a n y  n a r c o t i c  o r  a n y  h a b i t  f o r m i n g  

d r u g  M )  o n  " v e h i c l e  c r o s s i n g s "  ( b r ; d c e s  a n d  t u n n e l s )  o p e r a t e d  b y  t h e  P o r t  o f  ‘ l e w  Y o r k  

A u t h o r i t y .  ( Z )  o n  a n y  " p r o j e c t "  o f  ; h =  M e w  J e r s e y  E x p r e s s w a y  A u t h o r i t y  o r  13> o n  a n y  " o r o j e c t "  

o f  t h e  N e w  J e r s e y  T u r n p i k e  A u t h o r i t y .  § § 2 7 : I 2 C —3 7 ( B ) ,  2 7 : 1 Z C - 3 7 J ,  2 7 :2 3 - 2 6 ,  2 3 : 2 j - j 2 .  

3 2 : i - 1 5 4 . 3 ,  3 2 : 1 - 1 5 4 , 9  i  3 2 : 1 - 1 5 4 . 1 0  I t  i s  i l l e g a l  t o  o p e r a t e  a  m o t o r i s e d  b i c y c l e  w h i l e  u n d e r  

t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i o u o r ,  a n y  n a r c o t i c  o r  a n y  h a b i t  f o r m i n g  d r u c .  § 3 9 : 4 - 1 4 . 3 g  T h e  

l a w  p r o v i d e s  t h a t  a  v i o l a t i o n  o f  t n e s e  p r o v i s i o n s  r e s u l t s  i n  t h e  s a m e  s a n c t i o n s  a s  f o r  

v i o l a t i n g  t h e  r e g u l a r  D W I  l a w ,  § 3 9 : 4 - 3 0

J T h e  o n l y  s a n c t i o n s  f o r  t h i s  o f f e n s e  a r e  c o m m u n i t y  s e r v i c e  a n d  f o r f e i t u r e  o f  d r i v i n g  p r i v i l e g e s .
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N E W J E R S E Y

M e w  J e r s e y  S t a t u t e s  A n n o t a t e d

U n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  

§ 3 9 : 4 - | 0 ( a )  S e e  t h e  S p e c i a l  N o t e  b e l o w .  

O . I O 1 - -  § 3 9 : 4 - 5 0 (  a ) U n d e r  21 V e e r s  0 1 4 - 0 . 0 1

b u t  l e s s  t h a n  0 . I 0 J  § 3 9 : 4 - 5 0 . 1 4

N o n e

U n d e r  t h e  i n f l u e n c e  o f  ( i )  A  N a r c o t i c  ( 2 )  A 

H a l l u c i n o g e n i c  D r u g  o r  ( 3 )  A  H a b i t - P r o r i u c i n g  

D r u g  § 3 ? ; 4 - 5 0 ( a )

F o r  C o m m ,  M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  p .  3 - 3 1 6 .

N o

P r o b a b l y  Y e s  U n d e r  § 3 9 : 4 - 5 0 . 2 ( a ) , a  d r i v e r ' s  

l i c e n s e  c a n  o n l y  b e  r e v o k e d  w h e n  t h e  r e f u s a l  i s  

b a s e d  o n  a n  a r r e s t .  H o w e v e r ,  s e e  § 3 9 : 4 - 5 0 . 2 ( a )  

w h e r e  o n l y  " r e a s o n a b l e  g r o u n d s "  s e e m s  t o  b e  

r e q u i  r e d .

N o
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I l l e g a l  P e r  S e  L a w  ( 3 « C / B r A C  L e v e l ) :  

P r e s u m p t i o n  ( B A C  L e v e l ) :

T y p e s  o f  D r u g s / D r u g s  a n d  A l c o h o l :

O t h e r :
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C h e m i c a l  B r e a t h  T e s t s  f o r  3 A C / '3 rA C  L e v ° l  :

P r e l i m i n a r y  B r e a t h  T e s t  L a w ;

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / M o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  
D r u g s  ( Y e s / f l o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

OKLA H O M A

O k l a h o m a  S t a t u t e s  A n n o t a t e d

( 1 )  U n d e r  t h e  i n f l u e n c e  o f  a l c o n o l  a n d  ( 2 )  

I m p a i r e d  b y  t h e  c o n s u m p t i o n  o f  a l c o h o l  47 
§ § 7 5 1  ( A )  i  1 1 - 9 0 2 ( A ) ( 2 )

0 . 1 0 ! 47 § S 7 5 o ( d )  S  1 l - 9 0 2 ( A ) f ! )

N o n e

U n o e r  t h e  i n f l u e n c e  o f  ( I )  I n t o x i c a t i n g  

S u b s t a n c e s  o r  ( 2 )  a  C o m b i n a t i o n  o f  T h e s e  ar.z 

A i c o h o l 4- 47 j i  1 —9 0 2 ( A ) ( 3 )  i  ( 4 )

7 . 1 0  2 AC  l e v e l  i s  a l s o  o r I m e  f e e - e  e v i d e n c e  t h a c  

a  p e r s o n  w e s  u n d e r  t h e  i n f l u e n c e  o f  e i c o h o i  47 
§ 7 5 5 1 c  l

> 0 . 0 5  a n d  < 0 . 1 0  i s  e v i d e n c e  o f  D r i v i n g  W h i t e  

I m p a i r e d  47 § 7 5 6 ( b )

f o r  C o m m e r c i a l  M o c o r  V e h i c l e  O p e r a t o r s ,  s e e  
b e l o w .

N o

Y e s  47 § 7 3 1 ( A )

Y e s  47 § 7 5 1 ( A )

Y e s  ( C r i m i n a l  C a s e s )  47 <755 
M o t s :  ( 1 )  U n d e r  47 § 7 5 3 ,  a  m a n d a t o r y  e n e m i e s '

t e s t  - a y  b e  o r d e r e d  i n  s i t u a t i o n s  w h e r e  t h e r e  i s  

p r o b a b l e  c a u s e  t h a t  a  p e r s o n  h a s  b e e n  o p e r a t i n g  

a  m o t o r  v e h i c l e  w h i i e  O W I  a n d  s u c h  o p e r a t i o n  h a s  

c a u s e d  e i t h e r  d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y  

t o  a n o t h e r  p e r s o n .  ( 2 )  A l s o ,  u n d e r  47 
§ 1 0 - 1 0 4 ( 3 ) ,  a  m a n d a t o r y  c h e m i c a l  f o r  

a l c o h o l / d r u g s  m a y  b e  o r d e r e d  i n  t r a f f i c  a c c i d e n t  

s i t u a t i o n s  w r . e r e  t h e  d r i v e r  ( p e r s o n  t o  i s  

t e s t e d )  h a s  b e e n  c i t e d  f o r  a  t r a f f i c  o f f e n s e .

T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o c o r  v e h i c l e  w i t h  a
b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r ° .
5

T h e  i m p a i r e d  o f f e n s e  a o o l i e s  o n ! v  t o  t h e  u s e  o f  a l c o h o l  ( n e t  o t h e r  d r u o s ) .  T h e  s a n c t i o n s  

g i v e n  f o r  d r i v i n g  w h i l e  u n d e r ' t h e  i n f l u e n c e  i n c l u d e s  b o t h  e ‘ : : h o l  « n d  d r u g  d r i v i n g  v i o l a t i o n s .

D W I  O f f e n s e s  a n d  C o m m e r c i a l  M o t o r  V e h i c l e s  (C M 1' ) / C o m m e r c i a l  D r i v e r * ;  L i c e n s e s  < C O L ) :  - o e r s s -

i s  " d i s q u a l i f i e d "  f r o m  o p e r a t i n g  a  CMV  f o r  n o t  l e s s  t h a n  1 y r .  ( I  y r .  m a n d .1 i n c :  l e s s  t h a n  3 

y r s  ( 3  y r s  m a n d . )  i f  t r a n s p o r t i n g  h a z a r d o u s  m a t e r i a l s ) ,  i f  « . * ; ) e  o p e r a t i n g  a  CMV t h s v  h a v e  

a  B A C / S r A C  l e v e l  o f  0 . 0 4  o r  m o r e ,  ( 2 )  a r e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  o r  a n  • ' • t c x i c a t i n o  

s u b s t a n c e  o r  ( 2 )  r e f u s e  t o  s u b m i t  t o  a  c h e m i c a l  t e s t  f o r  a n  a l c o h o l  c o n c e n t r a t i  c . ? c r  e i t " ' -  

( 1 )  a  s e c o n d  " c o n v i c t i o n "  o r  ( 2 )  a  c o m b i n a t i o n  o f  t w o  " c o n v i c t i o n s "  o f  a n y  o f  t h e  a b o v e  l i s t e d  

i t e m s ,  t h e  " d i s q u a l i f i c a t i o n "  i s  f o r  l i f e  ( 1 0  y r s  m a n d . ) .  S e e  47 § b - 2 0 £ . 2 .
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STATE:
General Reference:

S O U T H  D A K O T A

S o u t h  D a k o t a "  C o d i  f i e d  L a w s

S t a n d a r d  O W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( 3 A C  L e v e l ) :  

P r e s u m p t i o n  ( B A C  L e v e l ) :

T y p e s  o f  O r u g s / Q r u a s  a n d  A l c o h o l :

O t h e r :

U n d e r  t h e  i n f l u e n c e  o f  a n  a l c o h o l i c  b e v e r a o e  
§ 3 2 - 2 3 - 1 ( 2 )

0 . 1 0 1 § 2 2 - 2 3 - 1 (  1 )

0 . 1 0 *  § a - 2 - c2 - 7  ( N o t e :  § 3 2 - 2 3 - '  a o o l i e s  t h i s

p r e s u m o t i o n  t o  t h e  v e h  h o m i c i d e  o f - . ;

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  S u b s t a n c e .  ( 2 )

A n y  C o n t r o l l e d  C r a g ,  ( 3 )  M a r i j u a n a  o r  ( - }  a

C o m b i n a t i o n  o f  T h e s e  S u b s t a n c e s  a n d  a n  A l c o h o l i c

B e v e r a g e  § 3 2 - 2 2 - 1 ( 3 )  i  ( J )

f o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  p .

3 - 4 3 1 .

Chemical Br eat h T e st s  f o r  3AC L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  L a w :

I m p l i e d  C o n s e n t  L a w ;

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

O r u g s  ( Y e s / N o ; :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

Y e s  § 3 2 - 2 3 - 1 .2  

Y e s  § 3 2 - 2 3 - 1 0  

Y e s  § 3 2 - 2 3 - 1 0

Y e s  § § 1 9 - 1 3 - 2 8 . 1  i .  3 2 - 2 3 - 1 0 . I 2 ( C r i m i n a l  C a s e s )  

C h e m i c a l  t e s t  r e a u i r e d  f o r  p e r s o n s  w h o  h a v e  b e e n  

a r r e s t e d  f o r  a  t h i r d  o r  s u b s e q u e n t  O W I  o f f e n s e  

w h i c h  c o n s t i t u t e s  a  f e l o n y .  " F o r c e "  m a y  b e  u s e d  

t o  o b t a i n  a  b l o o d  s a m p i e .  § 3 2 - 2 3 - 1 0 . S t a t e  v .  

H e i n r i c h ,  4 A g  f j . w . Z d  25  ( S . D .  1 9 = 9 ) ,  S t a t e  v .  

L a n i e r ,  4 5 2  f i . W . Z d  144 ( S . D .  1 9 9 0 ! .  a r c  S t a t e  v ,  

S i c k l e r ,  4 5 5  M . W . Z d  70 ( S . D .  1992 !

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  3 A C  L e v e l  

W h i c h  A r e  A u t h o r i z e d  L ' . i d e r  t h e  I m p l i e d  C o n s e n t  L a w :

B l o o d :

U r i n e :

O t h e r :

A d j u d i c a t i o n  o f  O W I  C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / H o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / H o ) ;

Y e s  § 3 2 - 2 3 - 1 0  

N o  § 3 2 - 2 3 - 1 0

" O t h e r  b o d i l y  s u b s t a n c e s "  § 3 2 - 2 3 -

N o

N o

10

( N o t e :  A n  i l l e g a l  p e r  s e  c h a r g e  m a y  b e

r e d u c e d  o r  d i s m i s s e d  o n l v  w h e n  w r i t t e n  r e a s o n s  

f o r  s u c h  h a v e  b e e n  f i l e d  w i t h  t h e  c o u r t .  

§ 3 2 - 2 3 - 1 .3 )

' B a s e d  o n  p e r c e n t  b y  w e i g h t  o f  a l c o h o l  i n  t h e  b l o o d .  H o w e v e r ,  u n d c - r  § 3 2 - 3 - 7 . t h e r e  i s  a  

p r o v i s i o n  t h a t  " [ p j e r c e n t  b y  w e i g h t  o f  a l c o h o l  i n  t h e  b l o o d  s h a l i  b e  b a r e d  u p o n  m i l l i g r a m s  o f  

i c o h o l  p e r  1 . 0  c u b i c  c e n t i m e t e r s  o f  w h o l e  b l o o d  o r  2 1 0 0  c u b i c  c e n t i m e t e r s  o f  d e e o  l u n g  b r e a c h . "  

T h i s  s t a t u t e  w a s  h e l d  c o n s t i t u t i o n a l  i n  S o u t h  D a k o t a  v .  N e v i l l e .  459 U . S .  553  ( 1 9 5 1 ) .
3 -  4 2 9
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U T A H

U t a h  C o d e  A n n o t a t e d

B a s i s  f o r  a  DV/I C h a r o e :

S t a n d a r d  O W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( B A C / 8 r A C  L e v e l ) :  

P r e s u m p t i o n  ( B A C  L e v e l ) :

T y p e s  o f  D r u g s / O r u g s  a n d  A l c o h o l :

O t h e r :

C h e m i c a l  B r e a t h  T e s t s  f o r  B A C / B r A C  L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  L a w :

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

O r u g s  ( Y e s / H o ) :

R e f u s a l  t o  S u o m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

c.a]_6_aa(i)(a)

O t h e r  I n f o r m a t i o n :

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  

0 . 0 8 *  § 4 l - 6 - d d ( i ) ( a )  S  ( 2 )

N o n e

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  D r u g  o r  ( 2 )  a  

C o m b i n a t i o n  o f  A n y  O r u g  a n d  A l c o h o l  

§ 41  —6 — ( 1 }  ( a )

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  o .  
3 - 4 6 1 .

N o

Y e s  § 4 1 - 6 - 4 4 . 1 0 ( 2 )

Y e s  § 4 1 - 6 - 4 4 . 1 0 ( 1 )

Y e s  ( C r i m i n a l  a n d  C i v i l  C a s e s )
§ 4 1 - 6 - 4 4 .1 0 ( 8 )

A  d r i v e r  m a y  b e  c o m p e l l e d  t o  s u b m i t  t o  a  

c h e m i c a l  t e s t  i f  t h e y  h a v e  b e e n  p l a c e d  u n d e r  

a r r e s t  e i t h e r  ( 1 )  f o r  a  O W I  o f f e n s e  a n d  t h e r e  i s  

r e a s o n  t o  b e l i e v e  t h a t  a n o t h e r  p e r s o n  m a y  d i e  a s  

a  r e s u l t  o f  t h e  o f f e n s e  o r  ( 2 )  f o r  a  v e h i c l e  

h o m i c i d e  a l c o h o l  r e l a t e d  o f f e n s e .

§ 7 6 - 5 - 2 0 7 ( 6 ) ( b )  & ( 7 ) ( a )

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  B A C  L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m p l i e d  C o n s e n t  L a w :

B l o o d :

U r i n e :

O t h e r :

A d j u d i c a t i o n  o f  OV/I C h a r a p s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / N o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :

P r e - S e n t e n c i n g  i n v e s t i g a t i o n  Law ( P S  I ) 

(Yes/Ho):

Y e s  § 4 1 - 6 - 4 4 .1 0  

Y e s  § 4 1 - 6 - 4 4 .1 0  

N o n e

N o  ( N o t e :  A  M a g i s t r a t e  m a y  n o t  g r a n t  d i v e r s i o n

i n  a  O W I  c a s e .  § 7 7 - 2 - 9 )

N o  ( M o t e :  I f  t h e  d e f e n d a n t  p l e a d s  g u i l t y  o r  

n o l o  c o n t e n d e r e  t o  r e c k l e s s  d r i v i n g  a s  a  

s u b s t i t u t e  f o r  a  D W I  c h a r g e ,  t h e  p r o s e c u t i o n  

m u s t  s t a t e  f o r  t h e  r e c o r d  w h e t h e r  a l c o h o l  o r  

d r u g s  w e r e  r e l a t e d  t o  t h e  p l e a d e d  o f f .  
§ 4 1 - 6 - 4 4 ( 1 0 ) )

Y e s  § 4 1 - 6 - 4 4 (4 )  S  ( 5 )  ( A s s e s s m e n t )

1T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o t o r  v e h i c l e  w i t h  a
b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 0 8  o r  m o r e .
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STATE - Utah

S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a  

C h e m i c a l  T e s t :

R e f u s a l  t o  T a k e  a  P r e l i m i n a r y  8 r e a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  N / A

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n
( S u s p / R e v ) :  N / A

O t h e r :  N / A

R e f u s a l  t o  T a k e  I m p l i e d  Consent 
C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  
( S u s p / R e v ) :

O t h e r :

N o n e

.1R e v  f o r  1 y r '  M a n d a t o r y  § 4 1 - 6 - 4 4 . 1 0 ( 2 ) ( b )  

( N o t e :  N o  h a r d s h i p  l i c e n s e  m a y  b e  i s s u e d  f o r

r e v s  b a s e d  o n  a  t e s t  r e f u s a l .  § ^ 1  —2 —19 ( d ) )  

N o n e

S a n c t i o n s  F o l l o w i n g  a  C o n v i c t i o n  f o r  a  O W I  O f f e n s e :

C r i m i n a l  S a n c t i o n s :

I m p r i  s o n m e n t :

T e r m  ( D a y ,  M o n t h ,  Y e a r s ,  

E t c . ) :

M a n d a t o r y  M i n i m u m  T e r m :

1 s t  o f f  a n d  2 n d  o f f  ( w / n  5 y r s ) - C l a s s  B  m i s d . -  

n o t  m o r e  t h a n  6 m o s ;  3 r d  I  s u b  o f f  ( w / n  6 y r s )  

i f  o n e  o r  m o r e  o f  t h e  p r e v i o u s  o f f s  o c c u r r e d  

p r i o r  t o  4 / 2 3 / 9 0 - C la s s  3 m i s d .  -  n o t  m o r e  t h a n  6 

u w s ;  3 r d  o f f  ( w / n  6 y r s )  i f  t w o  o f  t h e  p r e v i o u s  

o f f s  o c c u r r e d  a f t e r  d / 2 3 / 9 0 - C l a s s  A  m i s d .  -  n o t  

m o r e  t h a n  1 y r ;  4 t h  5 s u b  o f f  ( w / n  6 y r s )  i f  t h e  

t h r e e  p r e v i o u s  o f f s  o c c u r r e d  a f t e r  4 / 2 3 / 9 0 - 3 rd  

D e g r e e  f e l o n y  -  n o t  m o r e  t h a n  5 y r s  

A  O W I  o f f - w h e r e  t h e r e  i s  a n  i n j u r y  r e l a t e d  t o  

n e g l i g e n t  a c t i o n - C l a s s  A  m i s d . -  n o t  m o r e  t h a n  1 

y r  § § 4 1 - 6 - 4 4 ( 3 ) ( a ) ,  7 6 - 3 - 2 0 3 (3 )  J  7 6 - 3 - 2 0 4  

1 s t  o f f - 4 8  c o n s  h r s ;  2 n d  o f f  ( w / n  6 y r s ) - 2 4 0
p

c o n s  h r s ;  s u b s e q u e n t  o f f  ( w / n  6 y r s ) - 7 2 0  h r s  

O W I  r e l a t e d  i n j u r y  o f f - 4 8  c o n s  h r s

T h i s  s a n c t i o n  a l s o  a p p l i e s  t o  o e r s o n s  u n d e r  21 y e a r s  o l d  w h o  r e f u s e  t o  s u b m i t  t o  a  c h e m i c a l  

t e s t  t o  d e t e r m i n e  i f  t h e y  h a v e  v i o l a t e d  § 4 1 - 6 - 4 4 . 4 ( 1 ) .  T h i s  s e c t i o n  p r o v i d e s  f o r  

a d m i n i s t r a t i v e  ( l i c e n s i n g )  a c t i o n s  a g a i n s t  s u c h  p e r s o n s  w h o  d r i v e  a  v e h i c l e  w i t h  a n y  a m o u n t  o f  

a l c o h o l  i n  t h e i r  b o d y .

T h i s  m a n d a t o r y  s a n c t i o n  ( i . e . .  j a i l  o r  c o m m u n i t y  s e r v i c e  a l t e r n a t i v e )  m a y  n o t  a o o : y  t o  3 r d  

o f f e n s e s  ( w / n  6 y r s )  i f  t w o  o f  t h e  p r e v i o u s  o f f s  o c c u r r e d  a f t e r  d / 2 3 / 9 0  a n d  t o  4 t h  l  s u b  

o f f e n s e s  ( w / n  6 y r s )  i f  t h e  t h r e e  p r e v i o u s  o f f s  o c c u r r e d  a f t e r  4 / 2 3 / 9 0 . T h e  l a w  p r o v i d e s  t .  a t  

f o r  t h e s e  o f f e n s e s  " [ e j n r o l l m e n t  i n  a n d  c o m p l e t i o n  o f  a  c h e m i c a l  d e p e n d e n c y  r e h a b i l i t a t i o n  

p r o g r a m  a p p r o v e d  b y  t h e  c o u r t  m a y  b e  a  s e n t e n c i n g  a l t e r n a t i v e  t o  i n c a r c e r a t i o n  o r  c o m m u n i t y  

s e r v i c e  i f  t h e  p r o g r a m  p r o v i d e s  i n t e n s i v e  c a r e  o r  i n p a t i e n t  t r e a t m e n t  a n d  l o n g - t e r m  c l o s e l y  

s u p e r v i s e d  f o l l o w  t h r o u g h  a f t e r  t h e  t r e a t m e n t . "  § 4 1 - 6 - 4 4 ( 6 ) ( c ) ( I I ) & ( 7 ) ( c )
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STATE:
General Reference:

W A S H IN G T O N

R e v i s e d  C o d e  o f  W a s h i n g t o n  A n n o t a t e s

B a s i s  f o r  a  O W I  C h a r o e :

S t a n d a r d  O W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( B A C / B r A C  L e v e l ) :

P r e s u m p t i o n  ( B A C  L e v e l ) :

T y p e s  o f  O r u g s / U r u g s  a n d  A l c o h o l :

O t h e r :

U n d e r  t h e  i n f l u e n c e  o f  o r  a f f e c t e d  b 

i n t o x i c a t i n g  l i q u o r  § § 4 6 . 5 i . 5 0 2 ( 3 )
4 6 . 6 1 . 5 0 4 ( 3 )

0 . 1 0 5 § § 4 6 . 6 1 . 5 0 2 ( 1 )  i  ( 2 )  a n d  4 6 . 5 1 . 5 0 4 (  1)  j  

(2)
N o n e

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  D r u g  o r  ( 2 )  a  

C o m b i n a t i o n  o f  I n t o x i c a t i n g  L i o u o r  a n d  A n y  D r u g  

§ § 4 6 . 5 1 . 5 0 2 ( 3 )  S  ( 4 )  a n d  4 6 . 5 1 . 5 0 4 ( 3 )  » ( d )

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O c e r a t o r s .  s e e  p .  

3 - 4 9 5 .

C h e m i c a l  B r e a t h  T e s t s  f o r  8 A C / 8 r A C  L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  L a w :

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  L a v/  A p p l i e s  t o  

D r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :
O t h e r  I n f o r m a t i o n :

N o

Y e s  § 4 6 - 2 0 - 3 0 8  

N o 3

Y e s  ( C r i m i n a l  C a s e s )  S u S . b i . S l / ' '

S p e c i a l  N o t e :  A  p e r s o n  m a y  b e  a d m i n i s t e r e d

e i t h e r  a  b r e a t h  o r  b l o c d  t e s t  w i t h o u t  t h e i r  

c o n s e n t ,  i f  t h e y  h a v e  b e e n  a r r e s t e d  f o r  e i t h e r  

( 1 )  v e h i c l e  h o m i c i d e ,  ( 2 !  v e h i c l e  a s s a u  I t  o r  ( 3 )  

O W I  w h e r e  t h e r e  h a s  b e e n  a n  i n j u r y  r e l a t e d  

a c c i d e n t  w h i c h  m a y  r e s u l t  i n  d e a t h .  § 4 6 . 2 0 . 3 0 3 3 

& S t a t e  v .  S c h u l t e ,  8 0 4  P . 2 d  555 ( W a s h .  1 9 9 1 )

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  B A C  L e v e l  

W h i c h  A r e  A u t h o r i s e d  U n d e r  t h e  I m p l i e d  C o n s e n t  L a w :

D l o o d : Y e s
U r i n e : N o
O t h e r : N o n e

' T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o t o r  v e h i c l e  - f t h  a
b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .

S e e  S t a t e  v .  Z w i c k e r ,  713  P . 2 d  1101 ( W a s h .  1 9 8 6 ) .  w h i c h  l i m i t e d  s u c h  e v i d e n c e  t o  s i t u a t i o n s  

w h e r e  t h e  d e f e n d a n t  i n i t i a l l y  r a i s e s  t h e  i s s u e  o f  a  b l o o d  a l c o h o l  t e s t  o y  c o n t e s t i n g  t h e  
c r e d i b i l i t y  o r  c o m p e t e n c e  o f  p o l i c e  p r o c e d u r e s .

U n d e r  § 4 6 . 2 0 . 3 0 8 ( 3 ) ,  i f  t h e r e  i s  a n  i n j u r y  l i k e l y  t o  c a u s e  d e a t h ,  a  p e r s o n  m a y  b e  c c m o e l l e d  t o
s u b m i t  t o  a  t e s t  f o r  d r u g s  a s  w e l l  a s  f o r  a l c o h o l .
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STATE - Washington

A d j u d i c a t i o n  o f  O W I  C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / N o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / M o ) :  

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  L a w  ( P S I )  

( Y e s / l l o ) :

N o

N o 1

Y e s  P e r m i s s i v e  a u t h o r i z a t i o n ,  b u t  n o t  

m a n d a t o r y ;  s e e  § 4 6 . 6 1 . 5 1 . 5 .

S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a  

C h e m i c a l  T e s t :

R e f u s a l  t o  T a k e  a  P r e l i m i n a r y  B r e a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F I n e / J a i  T ) :  N / A

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n
( S u s p / R e v ) :  N / A

O t h e r :  N / A

R e f u s a l  t o  T a k e  I m p l i e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  
( S u s p / R e v ) :

O t h e r :

N o n e

1s t  r e f u s a l - R e v  f o r  1 y r  ( M a n d a t o r y ) ;  2 n d  

r e f u s a l  ( w / n  5 y r s )  R e v  f o r  2 y r s  ( M a n d a t o r y )  

§ § 4 6 . 2 0 . 3 0 8  a n d  4 6 . 2 0 . 3 1  I d )

N o n e

S a n c t i o n s  F o l l o w i n g  a  C o n v i c t i o n  f o r  a  D W I  O f f e n s e :

C r i m i n a l  S a n c t i o n s :

I m p r i  s o n m e n t :

T e r m  ( D a y ,  M o n t h ,  Y e a r s ,  

E t c . ) :

M a n d a t o r y  M i n i m u m  T e r m :

1 s t  o f f  -  2 4  h r s  -  1 y r ;  2 n d  a n d  S u b s e q u e n t  o f f

( w / n  5 y r s )  -  7 d y s  -  1 y r ;  2 n d  a n d  S u b s e q u e n t

o f f  b u t  o f f e n d e r  h a s  n o  l i c e n s e  o r  b e c a u s e  t h e i r

l i c e n s e  w a s  e i t h e r  s u s p e n d e d  o r  r e v o k e d  -  90 d y s

-  1 y r  V e h  A s s a u l t  ( O r u n k  d r i v i n g  r e l a t e d

i n j u r y  C l  C  f e l o n y )  -  N o t  m o r e  t h a n  5 y r s

§ § 9 A . 2 0 . 0 2 1 ( l ) ( c ) ,  4 6 . 6 1 . 5 0 2 ,  . 5 0 4 ,  . 5 1 5 .  .5 2 2

S e e  M i s c e l l a n e o u s  S a n c t i o n s  o n  p .  3 - 4 9 6 .
1&21 s t  o f f  -  2 4  c o n s  h r s  : 2 n d  a n d  S u b s e q u e n t  

o f f s  ( w / n  5 y r s )  -  7  d v s ^ ^ 3 : 2 n d  a n d  S u b s e q u e n t  

o f f  b u t  o f f e n d e r  n a s  n o  l i c e n s e  o r  b e c a u s e  t h e i r  

l i c e n s e  w a s  e i t h e r  s u s p e n d e d  o r  r e v o k e d  -  90 

d y s  S e e  M i s c e l l a n e o u s  S a n c t i o n s  o n  p .  3 - 4 9 6 .

T h e  S t a t e  h a s  a  d e f e r r e d  p r o s e c u t i o n  p r o g r a m  f o r  O W I  o f f e n s e s .  A  p e r s o n  i s  e l i g i b l e  f o r  t h i s  

p r o g r a m  o n  1y  o n c e  i n  e v e r y  f i v e  ( 5 )  y e a r s .  T h e  p r o g r a m  p r o v i d e s  f o r  a l c o h o l  t r e a t m e n t  f o r  a  

t w o  y e a r  p e r i o d .  U p o n  s u c c e s s f u l  c o m p l e t i o n  o f  t h e  p r o g r a m .  T h e  c o u r t  s h a l l  o i s m i s s  t h e  

c h a r g e s  p e n d i n g •a g a i n s t  t h e  d e f e n d a n t .  § 1 0 . 0 5 . 0 1 0  e t  s e q .

M a y  b e  s u s p e n d e d  o n l y  i f  j a i l  w o u l d  i m p o s e  a  r i s k  t o  d e f e n d a n t ' s  p h y s i c a l  o r  m e n t a l  w o l l - b e i n g .
3W i t h  48 c o n .  h r s .  § 4 6 . 5 1 . 5 1 5 ( 1 )

S p e c i a l  N o t e :  T h e  W a s h i n g t o n  S u p r e m e  C o u r t  h a s  h e l d  t h a t  O W I  o f f e n s e s  a r e  n o t  f e l o n i e s .  S t a t e  
v .  E l g i n ,  8 2 5  P . 2 d  3 1 4  ( W a s h .  1 9 9 2 )
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CS FOR HOUSE BILL NO. 459( )
»

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): HOUSE LABOR AND CO M M ERCE COM M ITTEE

A BILL 

FOR AN ACT ENTITLED

" A n  A c t r e la t in g  to  m in im u m  w a g e  a n d  o v e r tim e  c o m p e n s a tio n  c la im s ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10.110(a) is amended to read:

(a) An employer who violates a provision of AS 23.10.060 or 23.10.065 is 

liable to an employee affected in the amount of unpaid minimum wages, or unpaid 

overtime compensation, as the case may be, and, except as provided in (d) - (f) of 

this section, in an additional equal amount as liquidated damages.

* Sec. 2. AS 23.10.110(c) is amended to read:

(c) The court in an action brought under this section shall, in addition to a 

judgment awarded to the prevailing party [PLAINTIFF], allow costs o f the action and 

reasonable attorney fees to be determined according 10 court rule. When the 

commissioner is the prevailing party in an action brought under this section, the 

commissioner shall remit the recovered attorney fees [PAID BY THE 

DEFENDANT. THE ATTORNEY FEES IN THE CASE OF ACTIONS BROUGHT

CSHB 459{ )
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UNDER THIS SECTION BY THE COMMISSIONER SHALL BE REMITTED BY 

THE COMMISSIONER] to the Department of Revenue. The commissioner may not 

be required to pay the filing fee or other costs. The commissioner in case o f suit has 

power to join various claimants against the same employer in one cause of action.

* Sec. 3.' AS 23.10.110 is amended by adding new subsections to read:

(d) In an action under (a) of this section to recover unpaid minimum wages, 

unpaid overtime compensation, or liquidated damages, if  the employer shows to the 

satisfaction of the court that the act or omission giving rise to the action was made in 

good faith and that the employer had reasonable grounds for believing that the act or 

omission was not in violation o f AS 23.10.050 - 23.10.150, the court may decline to 

award liquidated damages or may award an amount of liquidated damages less than 

the amount set out in (a) of this section. The court shall, in a manner consistent with 

applicable federal and state law, determine whether good faith has been established. 

This subsection does not apply to an action brought under this section by the 

commissioner.

(e) The commissioner may supervise the payment o f the unpaid minimum 

wages or unpaid overtime compensation owing to an employee under AS 23.10.060 

or 23.10.065. Payment in full in accordance with an agreement by an employee to 

settle a claim for unpaid minimum wages, unpaid overtime compensation, or liquidated 

damages constitutes a waiver of any right the employee may have under (a) o f this 

section to unpaid minimum wages, unpaid overtime compensation, or liquidated 

damages.

(0  In a settlement that is not supervised by the department or the court, an 

employee is entitled to liquidated damages under (a) o f this section unless the 

employee and the employer enter into a written settlement agreement in which the 

employee expressly waives the right to receive liquidated damages. The waiver must 

be knov ing and voluntary. A waiver may not be considered to be knowing and 

voluntary unless the settlement agreement

(1) is written in a manner calculated to be understood by the employee;

(2) specifically waives rights or claims arising under AS 23.10.110(a);

(3) advises the employee to consult with an attorney or with the

WORK DRAFT WORK DRAFT WORK DRAFT
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department before entering into the agreement;

(4) allows the employee at least seven calendar days to consider 

whether to accept the offer o f settlement; and

(5) provides for a period of at least five days after the employee enters 

into the agreement in which the employee may revoke the agreement; the settlement 

agreement may not become effective or enforceable until the revocation period has 

expired.

* Sec. 4. APPLICATION OF ACT. (a) AS 23.10.110(e), added by sec. 3 o f this Act, 

applies to agreements entered into on or after the effective date o f this A ct

(b) AS 23.10.110(f), added by sec. 3 of this Act, applies to written agreements entered 

into on or after the effective date of this Act

(c) Except as provided in (a) and (b) of this section, to the extent constitutionally 

permitted, this Act applies to actions commenced before, on, or after the effective date o f this 

Act that have not resulted in the entry o f a final judgment before the effective date o f this Act.

•3- CSHB 459( )
New T e x t U n d e r l in e d  [ DELETED TEXT BRACKETED]
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March 10, 1994

Sponsor Statement 
H B  459

OVERVIEW
Th is le g is la t io n  add resses the aw a rd in g  o f  p u n it iv e  d am ages in  c la im s o f 

u nd e rp a id  o v e rt im e  com pen sa tion  o r  s ta tu to ry  m in im um  w ages u nd e r the A laska  
W age  and  H o u r  A c t (A W H A ). S tate s ta tu te im poses the p a ym en t o f  u n p a id  
m in im um  w ages o r  o v e rt im e  com pensa tion  to an em p lo yee  b y  an em p lo y e r w h o  
has v io la ted  p ro v is io n s  o f  the A W H A . In  ad d it io n  to th is, the em p lo y e r m ay be 
liab le  fo r  m and a to ry  liq u id a ted  damages o f  an equa l am oun t (AS 23 .10 .110 (a )).

The A la sk a  Sup rem e C ou rt in  M cK eow n  v . K inn ey  Shoe C o rp ., 820 P .2d  1068 
(A laska  1991 ), ru le d  tha t liq u id a ted  dam ages are m andatory and  that any  in d iv id u a l 
settlem ents ou t o f  cou rt that d id  n o t inc lude liq u id a ted  dam ages w ere in va lid .

P r io r  to  the K in n e y  Shoe ru lin g , an  em p lo yee  w ith  a c la im  fo r  u nd e rp a id  
ove rtim e  o r  m in im um  wages h ad  a few  op tion s  fo r  red ress . O ne , th ey  c ou ld  file  
com p la in t w ith  the A la ska  D ep t, o f  L ab o r, w ho  was ab le to  negotia te  a settlem ent. 
Tw o , the em p lo y e r c ou ld  attem pt to reach a p riva te  settlem ent w ith  the em p lo y e r in  
question . In  e ithe r o f  these cases, a settlem en t cou ld  be reached fo r  an  am oun t b e low  
fu l l  liq u id a ted  dam ages. F in a lly , i f  a settlem en t cou ld  n o t be reached  in  the above 
op tio n s , the case c o u ld  be taken  to c ou rt, w here  liq u id a te d  d am ages w o u ld  be 
aw arded  in  fu l l i f  the case w as fo u n d  fo r  the p la in tiff.

A s the law  stands c u rre n t ly , an em p lo y e r w h o  is in  v io la t io n  o f  the state's 
m in im u m  w ag e  o r  o v e r t im e  c om p en sa t io n  law s  is a u to m a t ic a lly  lia b le  fo r  
liqu ida ted  dam ages, reg a rd le ss  o f  the circumstances. T h ough  this is in tended  as a to 
the em p lo y e r in  these instances, it creates an im ba lance in  certa in  s ituations. U n d e r 
the c u rre n t la w , an  em p lo y e r w h o  m akes an  "h on e s t m is ta k e " is p u n ish ed  as 
seve re ly  as an  em p lo y e r w h o  kn ow in g ly  v io la te s  the law . In  these s itu a tion s , the 
em p lo ye r e ithe r takes h is case to cou rt, fac ing  the p oss ib ility  o f  p ay ing  fu l l liq u id a ted  
dam ages p lu s  c o u rt costs o r  se ttling  ou t o f  cou rt fo r  the c la im  p lu s  fu l l  liq u id a ted  
damages.
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The F ed e ra l L ab o r S tanda rd s  Act, u p on  w h ich  the A W H A  is based , contains 
iden tica l language to  AS 23 .10 .110 (a ), bu t a lso  contains the fo llow in g  language :

. . .  i f  the em p lo y e r show s to the satis fac tion  o f  the cou rt that the 
act o r  om is s io n  g iv in g  rise to such  action  w as in g ood  fa ith  and  
that he h ad  reasonab le  g round s fo r  b e liev ing  h is  act o r  om iss ion  
w as n o t in  v io la t io n  o f  the F a ir L ab o r S tanda rd s A ct, . . . the 
cou rt m ay  in  its soun d  d isc re tion , aw a rd  n o  liq u id a ted  dam ages 
o r  aw a rd  an y  am ou n t th e reo f n o t to exceed the am oun t spec ified  
in  [29 U .S . C ode  § 21 6 ].

29 U .S . C ode § 260

Th is a d d it io n a l lan guag e  m  • :.o F LSA  creates som e f le x ib i lity  fo r  em p lo ye rs  
w hen  an  h ones t m is take  is m ade . The d isc re tion  is le ft  to the cou rts  to decide to 
aw ard  p a rt ia l o r  n o  liq u id a te d  dam ages w here  the em p lo y e r show s it acted in  good  
fa ith  and  it h ad  a reasonab le  basis fo r  b e liev ing  it w as n o t v io la tin g  the law .

H B  459  a lso  adds a p ro v is io n  in  Section 2 that p rov id es  the p aym en t o f  cou rt 
costs and  a tto rn e y  fees to  the p re v a ilin g  p a rty  in  a c la im  dec ided  b y  the cou rt. 
P re v iou s  statu te o n ly  p ro v id e d  p aym en t o f  these costs to  the p la in t i f f  (em p loyee ) in  
these cases. T h is  change w o u ld  h e lp  to  p re v en t e rro n e ou s  c la im s aga in s t an 
em p lo y e r f ro m  b e ing  b ro u g h t to the cou rt. I f  the C om m iss ion e r o f  L ab o r w as the 
p re va ilin g  p a rty  in  an  ac tion  u nd e r this section , any cou rt o r a tto rn ey  fees aw arded  
w o u ld  be rem itte d  to  the D iv is io n  o f  R evenue  fo r  d epos it in to  the G en e ra l Fund . 
The H ou se  S ta te  A f fa i r s  c om m itte e  a d d ed  som e  fu r th e r  c la r i f ic a t io n  to  th is 
p ro v is io n  in  th e ir com m ittee  substitu te , b y  ad d in g  the w o rd  " re c o v e re d ."  (Page 1, 
lin e  14 n ow  read s " . . .  c om m iss ion e r sh a ll rem it the recove red  a tto rn ey  fees to  the 
D ep t, o f  R e v en u e ." )

The g oa l o f  H B  459 is to  change the state standa rds reg a rd ing  the aw a rd ing  o f 
liq u id a te d  d am ages to  be cong ru en t w ith  the fe d e ra l s tanda rd s . T h is  re su lts  in  a 
m o re  eq u itab le  s itu a t io n  f o r  b o th  p a rt ie s ; p ro te c tio n  is s t i l l p ro v id e d  to  the 
em p loyee  and  f le x ib i lity  is a ffo rd e d  to  the em p lo y e r w ho m akes a m istake  in  g ood  
fa ith , p ro v id in g  they m ee t the b u rd en  o f  p ro o f.
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Sponsor Statement 
C S H B  459 (JUD)

OVERVIEW
This leg isla tion  add resses the aw arding o f pu n itive dam ages in claim s of 

underpaid overtim e com pensation  or statutory m inim um  w ages under the Alaska 
W age and H our A ct (AW'HA). State statute im p oses the p aym en t of unpaid  
m inim um  w ages or overtim e com pensation  to an em p loyee by an em ployer w ho  
has violated provisions o f the AW H A. In addition to this, the em ployer m ay be 
liable for m andatory liquidated dam ages of an equal am ount (AS 23.10.110(a)).

The Alaska Suprem e Court in M cK eow n v. Kinney Shoe Corp., 820 P.2d 1068 
(Alaska 1991), ruled that liquidated dam ages are m andatory  and that any individual 
settlem ents out o f court that d id  not include liquidated dam ages w ere invalid.

Prior to the K inney Shoe ruling, an em p loyee w ith  a claim  for underpaid  
overtim e or m in im um  w ages had a few  options for redress. O ne, they could  file 
com plaint w ith  the Alaska Dept, o f Labor, w h o w as able to negotiate a settlem ent. 
Two, the em ployer could attem pt to reach a private settlem ent w ith  the em ployer in 
question. In either of these cases, a settlem ent could be reached for an am ount below  
full liquidated dam ages. Finally, if a settlem ent could not be reached in the above  
options, the case cou ld  be taken to court, w here liqu idated  d am ages w ou ld  be 
awarded in full if the case w as found for the plaintiff.

As the law  stands currently, an em ployer w h o is in violation  of the spate's 
m in im um  w a g e  or overtim e co m p en sa tio n  law s is  au tom atica lly  liab le  for 
liquidated dam ages, regardless of the circum stances. Though this is intended as a "'to*1! 
the em ployer in  these instances, it creates an imbalance in certain situations. Under  
the current law , an em p loyer w h o  m akes an "honest m istake" is p u n ish ed  as 
severely as an em ployer w h o know ingly violates the law . In these situations, the 
em ployer either takes his case to court, facing the possibility of paying full liquidated  
dam ages p lus court costs or settling out o f court for the claim  plus full liquidated  
damages.

S P O N S O R  S T A T E M E N T  C S H B  -459 (JUD)
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The Federal Labor Standards Act, upon w hich the A W H A  is based, contains 
identical language to AS 23.10.110(a), but also contains the fo llow ing language:

. . .  if the em ployer sh ow s to the satisfaction o f the court that the 
act or om ission  g iv in g  rise to such action w as in good  faith and  
that he had reasonable grounds for believing his act or om ission  
w as not in  v io la tion  of the Fair Labor Standards Act, . . . the 
court m ay in  its sound discretion, award no liquidated dam ages  
or award any am ount thereof not to exceed the am ount specified  
in  [29 U.S. C ode § 216].

29 U.S. Code § 260

This additional language in the FLSA creates som e flexib ility  for em ployers  
w h en  an hon est m istake is m ade. The discretion is left to the courts to decide to 
award partial or no liquidated dam ages w here the em ployer sh ow s it acted in good  
faith and it had a reasonable basis for believing it w as not v iolating the law.

CSHB 459 (JUD) also adds a provision in Section 2 that provides the paym ent 
of court costs and attorney fees to the prevailing party in a claim  decided  by the 
court. Previous statute on ly  prov id ed  paym en t o f these costs to the p laintiff 
(em ployee) in  these cases. This change w ou ld  help to prevent erroneous claim s 
against an em ployer from being brought to the court. If the C om m issioner of Labor 
w as the prevailing party in an action under this section, any court or attorney fees 
awarded w ould  be rem itted to the D ivision  of Revenue for deposit into the General 
Fund. The H ouse State Affairs com m ittee added som e further clarification to this 
provision  in their com m ittee substitute, by adding the w ord "recovered." (Page 1, 
line 14 n ow  reads " . . .  com m issioner shall remit the recovered attorney fees to the 
Dept, of Revenue.")

CSHB 459 (JUD) w ould  also provide som e protection to the em ployee during  
a com pensation claim in settlem ents that are not supervised by the Dept, o f Labor or 
the courts. In Section  3 (f), an em p loyee  m ay enter into a w ritten  settlem ent 
agreem ent w ith  the em ployer w aiv in g  the right to receive fu ll or any liquidated  
dam ages. CSHB 459 (JUD) requires that this settlem ent m eets five qualifications: (1) 
the settlem ent is w ritten  in  a m anner that is understood  by the em ployee; (2) 
specifically w aives the rights or claim s in  AS 23.10110(a); (3) advises the em ployee to 
consult w ith  an attorney or w ith  the Dept, o f Labor before entering the agreement;



(4) allows the em ployee seven days to consider the settlem ent and (5) gives the 
employee 5 days after they enter into the settlement to revoke agreement.

The goal of HB 459 is to change the state standards regarding the aw arding of 
liquidated damages to be congruent w ith the federal standards. This results in a 
more equitable situation  for both  parties; protection is still p rov ided  to the 
employee and flexibility is afforded to the employer who makes a m istake in good 
faith, providing they m eet the burden of proof.

H o u s e  L a b o r  &  C o m m e r c e  C o m m i t t e e
C S H B  459 ( J U D )  •  P a g e  3
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2079 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  March 14, 1994

SUBJECT: Sectional Summary o f CSHB 459( ). (Minimum wage and
overtime compensation claims)

TO: Representative Eldon Mulder

FROM: Teresa B, C r a m e r c ^ - ^ ^ ;
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a 
preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill and the bill itself is the best statement o f  
its contents.

Section 1 applies the exceptions enacted in section 3 o f the bill to the general rule 
established in the statute that employers who violate the overtime wage or minimum 
wage requirements are liable for liquidated damages in the amount of the unpaid 
minimum wage or overtime compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined 
by court rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated 
damages or to award an amount less than the amount required under AS 23.10.- 
110(a), which is amended by sec. 1 of this bill. The court may do so if the employer 
shows to the satisfaction of the court that the employer acted in good faith and that 
the employer had reasonable grounds for believing that it was not violating the 
minimum wage or overtime requirements. This waiver does not apply to an action 
brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment o f 
unpaid minimum wage or overtime claims including settlements. Under bill Sec. 4(a), 
subsection (e) applies to agreements entered into on or after the effective date o f the 
Act.

S E C T I O N A L  A N A L Y S I S



Subsection (f) permits an employee to waive the right to liquidated damages in a 
written settlement agreement with the employer. The settlement must meet 
standards listed in the subsection. Under bill Sec. 4(b), subsection (f) applies to 
written agreements entered into on or after the effective date o f the Act.

Sec. 4 addresses how to apply the provisions of the Act. As noted in the discussion 
above, Sec. 4(a) and (b) apply the settlement provisions to agreements entered into 
on or after the date the Act takes effect. Under Sec. 4(c), to the extent constitution­
ally permitted, the rest of the Act applies to actions in which a final judgement has 
not been entered on the date the Act takes effect.

if

Representative Eldon Mulder
March 14, 1994
Page 2
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E  M O R A N D U M February 18, 1994

SUBJECT:

TO:

FROM:

Sectional Summary o f HB 459. (Liquidated damages and 
attorney fees for minimum wage and overtime compensation 
claims)

Representative Eldon Mulder

Teresa B. Cramers^j 
Legislative Counsel

O

You have requested a sectional summary o f the above-described bill. As a 
preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation o f the bill and the bill itself is the best statement o f  
its contents.

Section 1 applies the exceptions enacted in section 3 o f the bill to the general rule 
established in the statute that employers who violate the overtime wage or minimum 
wage requirements are liable for liquidated damages in the amount of the unpaid 
minimum wage or overtime compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined 
by court rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated 
damages or to award an amount less than the amount required under AS 23.10.- 
110(a), which is amended by sec. 1 of this bill. The court may do so if the employer 
shows to the satisfaction of the court that the employer acted in good faith and that 
the employer had reasonable grounds for believing that it was not violating the 
minimum wage or overtime requirements. This waiver does not apply to an action 
brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment of 
unpaid minimum wage or overtime claims including settlements. Under Sec. 4(a), 
this subsection applies to agreements entered into on or after the effective date of 
the Act.



Subsection (f) permits an employee to waive the right to liquidated damages in a 
written settlement agreement with the employer. Under Sec. 4(b), this applies to 
written agreements entered into on or after the effective date of the Act.

See. 4 addresses how to apply the provisions of the Act. As noted in the discussion 
above, Sec. 4(a) and (b) apply the settlement provisions to agreements entered into 
on or after the date the Act takes effect. Under Sec. 4(c), to the extent constitution­
ally permitted, the rest of the Act applies to actions in which a final judgement has 
not been entered on the date the Act takes effect.

Representative Eldon Mulder
February 18, 1994
Page 2
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TITLE: Damages And Atty Fees For Unpaid Wages CONTACT: Arbe Williams
465-2700

B IL L  N O : House Bill No. 459 D A T E : February 21, 1994

House Bill No. 459 would substantially alter the punitive penalties that currently exist for 
violations of the Alaska Wage and Hour Act. Section 3 would provide for a "good faith" 
exception to penalties except where actions are brought by the Commissioner of Labor. In 
addition, the commissioner and private parties would be authorized to negotiate a settlement that 
excludes part or all of the liquidated damages. Section 4 would apply the amendments to the Act 
to cases currently in litigation in the courts.

The interest to address liquidated damages is the result of a recent Alaska Supreme Court case 
involving Kinney Shoes wherein the Court found that individual settlement agreements that did 
not include liquidated damages were void. This has resulted, for all parties to such disputes, 
including the Department of Labor, in the mandatory inclusion of liquidated damages in any 
settlements reached. Prior to the Kinney Shoes decision parties could, and did, waive some or 
all liquidated damages if convinced that it was appropriate and in the best interest of the 
settlement. If a claim could not be settled administratively and court action was required, 
liquidated damages were automatically awarded if the case came to trial and the plaintiff 
prevailed.

The liquidated damage penalty created in AS 23.10.110 has been determined by the courts to be 
a punitive penalty designed to deter employers from violating the minimum wage and overtime 
obligations imposed by state law. This bill would eliminate automatic liquidated damages. The 
bill attempts to provide an exception for those cases brought by the Department of Labor but the 
department is advised that the courts would not look at those cases differently. A "good faith" 
effort does not require that the employer act to inform oneself of the law. Without an effective 
and guaranteed deterrent, employers will chance getting caught in violation of the laws because 
the oddi would be good that the worst that will happen is that they will be forced to pay the 
wages they were liable to pay in the first place.

Before the Kinney decision, the department, and private parties, had the ability to negotiate 
settlements that included some portion of the liquidated damages using the certainty that a court 
would award 100% liquidated damages as leverage for settlement Thus, settlement did not rely 
on an overburdened court system for relief in each and every case. Less than 1% of the 
department’s claims ended up in court and fewer actually came to trial. In addition, there were 
no complaints with the process until the Kinney Shoe case removed the parties’ ability to settle 
for less than 100% of damages.

The Department of Labor supports encouraging the settlement of wage claims outside the court 
system and would propose to amend House Bill No. 459 to define "good faith" to include 
affirmative action taken by the employer to comply with state law. This amendment would

POSITION PAPER/Department of Labor
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'  House Bill No. 459

encourage compliance with the Alaska Wage and Hour Act, would provide an incentive to settle 
wage claims, and would reduce the burden on the courts to enforce the state’s laws.

In addition, the Department would propose that the inclusion of Section 4 be reconsidered. This 
section affects those claimants whose cases are currently before the courts but have not been 
decided; those employees would be treated differently than those who filed during the same 
period but whose cases have been decided. All employees should be assured that they are 
provided equal protection under the law.

APPROVED:

POSITION PAPER/Department of Labor
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R E ; A n a l y s i s  o f  p r o p o s e d  H ons®  B i l l  r o t a t i n g  t o
l i q u i d a t e d  d a m a g e s  a n d  a t t o r n a y  f e e s  f o r  m in im u m
w a g e  a n d  o v e r t i m e  c o m p e n s a t i o n  c l a i m s

T h i s  b i l l  c o r r e c t s  tw o  s e r i o u s  s h o r t c o m i n g s  w i t h  r e s p e c t  t o  
t h e  l i q u i d a t e d  u la n e g s a  p r o v i s i o n  o f  t h e  A l a s k a  w a g e  a  H o u r  A c t  
(AWHA), AS 2 3 . 1 0 . 1 1 0 ( a ) :

1 .  I t  r s a t o r e e  t o  t h s  C o m m is e lo n e r  o f  t h e  A l a s k a  D e p a r t m e n t  
o f  L a b o r  t h e  a u t h o r i t y  t o  s e t t l e  m in im u s  w a g e  a n d  o v e r t i m e  
c l a i m s  w i t h o u t  a s s e s s i n g  l i q u i d a t e d  d a m a g e s ,  a n d  i t  
a u t h o r i s e s  s e t t l e m e n t !  o u t s i d e  c o u r t ;  a n d

2 . ; t  g r a n t s  t h e  c o u r t s  d i s c r e t i o n  i n  p r i v a t e  AWHA 
l i t i g a t i o n  t o  a w a rd  p a r t i a l  o r  n o  l i q u i d a t e d  d a m a g e s  i f  t h e

( e m p lo y e r  p r o v e s  h e  a c t e d  i n  g o o d  f a i t h  a n d  r e a s o n a b l y .

N e i t h e r  a c t i o n  h a s  b e a n  l e g a l l y  p e r m i s s i b l e  s i n o a  t h e  A l a s k a  
S u p re m e  C o u r t ' s  d e c i s i o n  i n  tfcK ao v n  v .  K in n e y  S h o e  C o r o ^ .  8 2 0  
P . 2 d  1 0 6 8  ( A l a s k a  1 9 2 1 ) .

T h e  p o l i c y  u n d e r l y i n g  AWHA 1 b t o  r e q u i r e  e m p l o y e r s  w h o  f a i l  
t o  p a y  t h e i r  e m p lo y e e s  n in :lm u m  w a g e s  o r  o v e r t i m e  c o m p e n s a t i o n  t h e  
u n p a i d  m in im um  v a g u s  o r  o v e r t i m e  c o m p e n s a t i o n  w h ic h  a r e  d u e ,  a n d  
a n  e q u a l  a m o u n t a s  l i q u i d a t e d  d a m a g e s .  T h i s  p o l i e y  i s  d r a w n  f r o m  
t h s  f e d a r a l  F a i r  L a b o r  S t a n d a r d s  A c t  (FLEA) W h ich  c o n t a i n s  
f l i m i l a r  l i q u i d a t e d  d a m a g e s  p r o v i s i o n s .

U n l i k e  t h s  FLSA , h o w e v e r ,  AS 2 3 . 1 0 . 1 1 0 ( a )  h a s  b e o n  
i n t e r p r e t e d  b y  t h e  A l a s k a  s u p r e m e  c o u r t  a s  m a n d a t i n g  p a y m e n t  o f  
l i q u i d a t e d  d a m a g e s  i n  e v e r y , r a c e ,  r e g a r d l e s s  o f  w h e t h e r  t h e  
e m p l o y e r  a c t e d  r e a s o n a b l y  a n d  i n  g o o d  f a i t h *  T h e  FL9A a l l o w s  t h e  
c o u r t  t o  w a iv e  l i q u i d a t e d  d a m a g e s  i n  w h o le  o r  i n  p a r t  i f  t h e  
e m p lo y e r  m a k e s  t h a t  s h o v i n g .  M o r e o v e r ,  p r i o r  t o  K in n e v  S h e a , t h a  
C o m m is s io n e r  f s l t  h s  h a d  a u t h o r i t y  i n  a p p r o p r i a t e  c a s e s  t o  s e t t l e  
c l a i m s  w i t h o u t  r e q u i r i n g  p a y m e n t  o f  l i q u i d a t e d  d a m a g e s .  S i n c e  
t h a t  d e c i s i o n ,  t h e  C o m a i s o lo n e r  h a s  b e e n  r e q u i r e d  t o  r e c o v e r  
l i q u i d a t e d  d a m a g e s  i n  e v e r y  c a s e .

T h i s  b i l l  d o e s  n o t  r e m o v e  t h e  l i q u i d a t e d  d a n a g o e  p r o v i s i o n  
i n  AWHA* R a t h e r ,  i t  r e s t o r e s  t h e  C o m m i s s i o n e r 's  p r a - K ln n e v  S h o e  
s e t t l e m e n t  a u t h o r i t y ,  a n d  i t  g r a n t s  t h e  c o u r t s  po» e r  t o  w a i v e
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l i q u i d a t e d  d a m a g e s  i n  o a s e s  w h e r e  f e d e r a l  la w  a l l o w s  t h a t  
d i s c r e t i o n .

T h e  f o l l o w i n g  a n a l y s i s  o f  S o o t  I o n a  3 a n d  4 o f  t h e  b i l l  
s u m m a r i s e s  how  t h i s  b i l l  c o r r e c t s  AWHAi

S u b s e c t i o n  3 f d ) . T h i s  p r o v i s i o n  i n c o r p o r a t s s  t h s  FLSA 
a t & n d a r d  u n d e r  w h ic h  a  c o u r t  m ay d e c l i n e  t o  a w a r d  l i q u i d a t e d  
d a m a g e s  w h e r e  t h e  e m p lo y e r  p r o v e s  i t  a c t e d  r s a s o n a b l y  a n d  i n  g o o d  
f a i t h .  H a  29 U .S .  C ode $ 3 6 0 .  s u b s e c t i o n  ( d )  a p p l i e s  o n l y  t o  
p r i v a t e  AWHA l i t i g a t i o n .  I t  d o e s  n o t  a f f e o t  t h e  C o m m i s s i o n e r 's  
e n f o r c e m e n t  a n d  s e t t l e m e n t  p o w e r s .

F o r  ex & m p la , a n  e m p lo y e r  n i g h t  i n o o r r a o t l y  b e l i e v e  a n  
e m p lo y e e  i s  e x e m p t f ro m  o v e r t i m e  c o m p e n s a t i o n  b e c a u s e  o f  a d v ic ®  
f r o m  t h e  D e p a r tm e n t  o f  L a b o r  g i v e n  u n d e r  a  g o o d  f a i t h  
m i s u n d e r s t a n d i n g  o f  c e r t a i n  f a c t s .  A f t e r  t r i a l ,  t h e  c o u r t  w o u ld  
r e q u i r e  t h e  e m p lo y e r  t o  p a y  t h e  o v e r t i m e  c o m p e n s a t i o n ,  b u t  c o u l d  
d e c i d e  t o  a w a rd  p a r t i a l  o r  n o  l i q u i d a t e d  d a m a g e s  d e p e n d i n g  o n  
c i r c u m s t a n c e s  o f  t h e  c a s e ,  i t  w i l l  b e  t h e  e m p l o y e r * #  b u r d e n  t o  
p e r s u a d e  t h e  c o u r t  n o t  t o  a w a r d  l i q u i d a t e d  d a m a g e s ,

S u b s e o t i o n  3 f a ) . T h i s  p r o v i s i o n  w a s  r e q u e s t e d  b y  t h e  
C o m m is e lo n e r .  I t  l i k e w i s e  i s  d r a w n  f r o m  t h e  F L S A ,  39 U . S . C o d e  9 
3 1 6 ,  a n d  i e  i n t e n d e d  t o  r e s t o r e  t h e  C o m m i s s i o n e r 's  p r e - 5 i x m g £  
ah p Q  a u t h o r i t y  t o  s e t t l e  AWHA e a s e s  w i t h o u t  r e q u i r i n g  p a y m e n t  o f  
l i q u i d a t e d  d a m a g e s .  I f  t h e  C o m m is s io n e r  f i n d s  i t  n e c e s s a r y  t o  
s u e  t h e  e m p lo y e r  i n  c o u r t  a n d  p r e v a i l s  a t  t r i a l ,  a n  a w a r d  o f  f u l l  
l i q u i d a t e d  d a m a g e s  i s  r e q u i r e d  u n d e r  AS 3 3 . 1 0 . 1 1 0 ( a ) .  E m p lo y e r*  
t h u s  w i l l  h a v e  a  p o w e r f u l  i n d u c e m e n t  t o  a c c e p t  r e a s o n a b l e  
s e t t l e m e n t  p r o p o s a l s  a d v a n c e d  b y  t h e  C o m m is s io n e r .

S u b a q a t l o n .  3 m . T h i s  p r o v i s i o n  a l l o w s  AWHA s e t t l e m e n t s  
m a d e  o u t s i d e  o f  e o u r t  w h ic h  a x p r e s s l y  w a iv e  l i q u i d a t e d  d a m a g e s  t o  
b e  r e c p a e t e d  j u d i c i a l l y .  T h e  x l n n e v  S h o e  c o u r t  h e l d  t h a t  p r i v a t e  
s e t t l e m e n t s  a r e  v o i d .  T h e  c o u r t ' s  d e c i s i o n  h a s  h a d  t h e  e f f e c t ,  
a l b e i t  p e r h a p s  u n i n t e n d e d ,  o f  i n c r e a s i n g  r e s o r t  t o  l i t i g a t i o n .  
T h e r e  i s  l a n g u a g e  i n  t h e  d e c i s i o n  w h i c h  s t r o n g l y  s u g g e s t s  t h a t  
o n l y  t h o s e  s e t t l e m e n t s  a p p r o v e d  b y  a  c o u r t  a r e  v a l i d ,  i t  i e  p o o r  
p u b l i c  p o l i c y  t o  e n c o u r a g e  l i t i g a t i o n  a n d  t o  d i s c o u r a g e  p r i v a t e  
s e t t l e m e n t s  o f  c l a i m s .

S e c t i o n  4 . T h i s  e f f e c t i v e  d a t e  p r o v i s i o n  d i s t i n g u i s h e s  
b e t w e e n  p r i v a t e  AWHA l i t i g a t i o n  a n d  e n f o r c e m e n t  o f  AWHA b y  t h e  
Commisel o n e r .  R e s t o r a t i o n  o f  t h e  C o m m i s s i o n e r 's  s e t t l e m e n t  
a u t h o r i t y  ( S u b s e c t i o n  3 ( e ) )  a n d  a u t h o r i t y  f o r  p r i v a t e  AWHA 
s a t t l e n a n t e  ( S u b s e c t i o n  3 ( f ) )  a r e  t i e d  t o  t h e  e f f e c t i v e  d a t e  o f  
t h e  A c t .  T h e  g o o d  f a i t h  a n d  r e a s o n a b l e  g r o u n d *  d e f e n s e  t o  
l i q u i d a t e d  d a m a g e s  w i l l  b eo o m e  a v a i l a b l e  i n  p e n d i n g  p r i v a t e  c o u r t  
p r o c e e d i n g s  w h ic h  n a v e  n o t  g o n e  t o  f i n a l  j u d g m e n t  p r i o r  t o  t h e  
Q f f a o t l v e  d a t e  o f  t h e  A o t ,  a n d  t o  f u t u r e  n o t i o n s .

-a-
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February 22 ,1994

Representative Eldon Mulder 
State Capitol, RnL# 1 1 6  
Juneau, Alaska 9 9 8 0 1 - 1 1 8 2

Dear Representative Mulder,

I urge you to support House Bill 4 5 9 . Passage of this legislation "will allow the Department cf 
Labor to settle wage and hour claims and allowing for a more fair and equitable settlement for 
the parties involved.

j # Box 3005 • kenai- auska a w a i s a f AI ODI ID LHAfV
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OUR LADY OF COMPASSION CARE CENTER
4900 EACUE STREET 
ANCHORACE. ALASKA 99503-7446 
PHONE: (907) 562-2281

F e b r u a r y  1 6 ,  1 9 9 4

M em b ers  o f  T h e  S t a t e  H o u se  L a b o r  a n d  C om m erce C o m m it te e :
R e p s .  B i l l  H u d so n , C h a irm a n

J o e  G r e e n ,  v i c e  C h a irm a n
E ld o n  M u ld e r
B r i a n  P o r t e r
B i l l  W i l l i a m s
J o e  S i t t o n
J e r r y  M a c k ie

I  w a n te d  t o  l e t  y o u  know  t h a t  O u r L ad y  o f  C o m p a s s io n  C a r e  C e n t e r  
w h o l e h e a r t e d l y  s u p p o r t s  t h e  p a s s a g e  o f  h b  4 5 9 .  T h i s  l e g i s l a t i o n  
b r i n g s  m uch  n e e d e d  r e f o r m  t o  A l a s k a ' s  w ag e  a n d  h o u r  s t a t u t e  b y  o n c e  
a g a i n  a l l o w i n g  f o r  n e g o t i a t e d  s e t t l e m e n t s  a n d  a l l o w i n g  t h e  S t a t e  
D e p a r t m e n t  o f  L a b o r  (DOL) a n d  t h e  A la s k a  C o u r t s  t h e  f l e x i b i l i t y  t o  
m i t i g a t e  w h a t  a r e  now m a n d a to r y  l i q u i d a t e d  d a m a g e s  p r o v i d e d  t h e  
e m p lo y e r  c a n  p r o v e  h i s  o r  h e r  e r r o r  w as  m ade  i n  " g o o d  f a i t h " .  T h e  
c u r r e n t  l a w ,  a s  i n t e r p r e t e d  b y  t h e  A l a s k a  S u p re m e  C o u r t  i n  i t s  
"K e n n y  S h o e "  d e c i s i o n ,  s t r i p s  t h e  DOL o f  i t s  p r e v i o u s  f l e x i b i l i t y  
w i t h  r e g a r d  t o  s e t t l e m e n t s  a n d  l i q u i d a t e d  d a m a g e s ,  v o i d s  p r i v a t e  
s e t t l e m e n t s ,  a n d  c r e a t e s  a  " d o u b le  o r  n o t h i n g "  s i t u a t i o n  w h e re b y  
t h e  o n l y  o p t i o n s  o p e n  t o  t h e  e m p lo y e r  a r e :

T h e  b i l l  w i l l  n o t  m ak e  i t  e a s y  f o r  e m p l o y e r s  t o  a v o i d  p a y i n g  
o v e r t i m e  c l a i m s  o r  l i q u i d a t e d  d a m a g e s .  I t  w i l l  s i m p l y  p r o v i d e  t h a t  
i n  c a s e s  w h e r e  e m p lo y e r s  c a n  d e m o n s t r a t e  t h e y  h a v e  m ade  " h o n e s t  
m i s t a k e s "  t h e  D e p a r tm e n t  o r  t h e  C o u r t s  m ay t a k e  t h i s  i n t o  
c o n s i d e r a t i o n  w hen  d e c i d i n g  w h e th e r  a n d  how  m uch  l i q u i d a t e d  d a m a g e s  
a r e  a w a r d e d .  T h e  F a i r  L a b o r  S t a n d a r d s  A c t ,  u p o n  w h ic h  t h e  A la s k a  
s t a t u t e  i s  b a s e d ,  p r o v i d e s  t h e  f l e x i b i l i t y  i n  f e d e r a l  la w  t h a t  HB 
4 5 9  s e e k s  t o  a l l o w  i n  s t a t e  l a w .  I n  a d d i t i o n ,  t h e  s t a t e s  o f  
C a l i f o r n i a ,  O r e g o n ,  a n d  W a s h in g to n  a l r e a d y  h a v e  v e r y  s i m i l a r  
p r o v i s i o n  o n  t h e i r  b o o k s .  I  c a n  t h i n k  o f  n o  r e a s o n  A la s k a  
e m p l o y e r s  s h o u l d  b e  p l a c e d  u n d e r  a  m o re  b u r d e n s o m e  s t a n d a r d  t h a n  
t h e  t h o u s a n d s  o f  b u s i n e s s e s  o n  t h e  r e s t  o f  t h e  P a c i f i c  C o a s t .  
P l e a s e  g i v e  HB 459  y o u r  s u p p o r t  a n d  m ove i t  o u t  o f  t h e  L a b o r  a n d  
C om m erce  C o m m itte e  a s  s o o n  a s  p o s s i b l e ,  I  l o o k  f o r w a r d  t o  w o r k in g  
y o u  t o  a c h i e v e  £.{?*»• l  p a s s a g e  o f  t h i s  c r i t i c a l l y  i m p o r t a n t  
l e g i s l a t i o n .

1 . p a y i n g  t h e  c o s t s  o f  a n  o u t r i g h t  v i c t o r y  i n  c o u r t ,  o r
2 . p a y i n g  d o u b l e  w h a te v e r  t h e  c l a i m  i s  r e g a r d l e s s  o f  

t h e  c i r c u m s t a n c e s .

O
D i r e c t o r  Human R e s o u r c e s
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W f c s t m a r k February 16,1994

Representative Dill Hudson, Chairman 
House labor and Commerce Committee 
Room 1 0 1  
State Capitol 
Juneau, AK 9 9 8 0 1 - 1 1 8 2

Dear Chairman Hudson:
We strongly support the passage of HB 4 5 9 . This legislation reforms Alaska's v/age and hour 
statute by again allowing for” negotiated settlements'and allowing the State Department of Labor ' 
(DOL) and the Alaska Courts the flexibility to mitigate what are now mandatory liquidated 
damages, provided the employer can prove his or her error was made in "good faith."
The current law, as interpreted by the Alaska Supreme Court in its "Kenny Shoe" decision, strips 
the DOL of its previous flexibility with regard to settlements and liquidated damages, voids 
private settlements and creates a "double or nothing" situation whereby the employers most 
likely end up paying double whatever the claim is regardless of the circumstances.
The Bill will not make it easy for employers to avoid paying overtime claims or liquidated 
damages. It will simply provide (in cases where employers can demonstrate they made "honest 
mistakes") the Department or the Courts may take this Into consideration when deciding 
whether and how much liquidated damages are awarded. The Fair Labor Standards Act, upon 
which the Alaska statute is based, provides the flexibility in federal law that HB 4 5 9  seeks to 
allow in state law. The states of California, Oregon, and Washington already have very similar 
provisions on their books. Alaska employers should not be placed under a more burdensome 
standard than the thousands of businesses in those states.
Please give HB 4 5 9  your support and move it out cf the Labor and Commerce Committee as 
soon a3  possible. We look forward to working with you to accomplish the goals of this 
important legislation.

Sincerely,
WESTMARK HOTELS, INC

tkw
oc Rep. Joe Green Rep. Eldon Mulder

Rep. Brian Porter Rep. Bill Williams
Rep. Joe Sitton Rep. Jerry Mackie

Wcstmark Corporate Office 880 H Street, Suite 101, Anchorage, Alaska 99501-3400 
(907) 272-9403, Facsimile: (907) 2580560
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ENTERPRISES, INC.
900 A u ro ra Avenue • Fa irbanks , A laska 99701 * (907) 451-7155

February 2 1 , 1 9 9 4

Rep. Eldon Mulder 
Fax: 4 6 5 - 3 5 1 8

Dear Eldon:
I wanted to let you know that I strongly support the passage of IiB 4 5 9 . We need the 
flexibility regarding liquidated damages that this bill allows. The present mandatory 
liquidated damages can actually hold up the resolution of claims, especially when an 
"error" has been made in good faith. Again I urge you to support passage of this bill. 
Thanks.

Harr/McDonald
President

O
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FOODS CO. 6411 A Street Anchorage, Alaska 99318
Ph: (907) 561-1944

F e b r u a r y  2 1 , 1994

To A l l  M em bers o f  T he S t a t e  H ouse  L a b o r an d  Commerce C o m m ittee

R ep o t B i l l  H udson  (C hairm an)
J o e  G re e n  ( v i c e  C hairm an)
E ld o n  M u ld e r  
B r ia n  P o r t e r  
B i l l  W il l ia m s  
J o e  s i t t o n  
J e r r y  M ack ie

We w a n te d  t o  l e t  y o u  know we w h o le h e a r te d ly  s u p p o r t  t h e  p a s s a g e  o f  
HB 4 5 9 . T h i s  l e g i s l a t i o n  b r i n g s  much n e e d e d  r e f o r m  t o  A l a s k a 's  
w age a n d  h o u r  s t a t u t e  b y  o n ce  a g a in  a l lo w in g  f o r  n e g o t i a t e d  
s e t t l e m e n t s  a n d  a l lo w in g  t h e  s t a t e  D e p a r tm e n t o f  L a b o r  (DOL) a n d  
t h e  A la s k a  C o u r ts  t h e  f l e x i b i l i t y  t o  m i t i g a t e  w h a t a r e  now 
m a n d a to ry  l i q u i d a t e d  dam ages p r o v id e d  t h e  e m p lo y e r  c a n  p ro v e  h i s  
o r  h e r  e r r o r  w as m ade i n  "good  f a i t h " .  The c u r r e n t  la w , a s  
i n t e r p r e t e d  b v  t h e  A la s k a  Suprem o c o u r t  i n  i t s  "K in n ey  S hoe" 
d e c i s i o n ,  s t r i p s  t h e  DOL o f  i t s  p r e v io u s  f l e x i b i l i t y  w i th  r e g a r d  
t o  s e t t l e m e n t s  a n d  l i q u i d a t e d  d am ag es , v o id s  p r i v a t e  s e t t l e m e n t s ,  
a n d  c r e a t e s  a  " d o u b le  “o r  n o t h i n g "  s i t u a t i o n  w h e re b y  t h e  o n ly  
o p t i o n s  o p e n  t o  t h e  em p lo y ee  « r s  l .  p a y in g  t h e  c o s t s  o f  an  
o u t r i g h t  v i c t o r y  i n  c o u r t ,  o r  2 . p a y in g  d o u b le  w h a te v e r  t h e  c la im  
i s  r e g a r d l e s s  o f  t h e  c i r c u m s ta n c e s .

The b i l l  w i l l  n o t  m ake i t  e a s y  f o r  e m p lo y e rs  t o  a v o id  p a y in g  
o v e r t im e  c l a i m s  o r  l i q u i d a t e d  d am ag es . I t  w i l l  s im p ly  p r o v id e  
t h a t  i n  c a s e s  w h e re  e m p lo y e rs  c a n  d e m o n s t r a te  t h e y  h a v e  make 
" h o n e s t  m i s t a k e s "  t h e  D e p a rtm e n t o r  t h e  C o u r t  may t a k e  t h i s  i n t o  
c o n s i d e r a t i o n  w hen d e c id i n g  w h e th e r  a n d  how much l i q u i d a t e d  
d am ag es a r e  a w a rd e d . T he F a i r  L ab o r S ta n d a r d s  A c t .  u p o n  w h ic h  t h e  
A la s k a  s t a t u t e  i s  b a s e d ,  p r o v id e s  t h e  f l e x i b i l i t y  i n  f e d e r a l  law  
t h a t  HB 459 s e e k s  t o  a l lo w  i n  s t a t e  la w . I n  a d d i t i o n ,  t h e  s t a t e s  
o f  C a l i f o r n i a ,  O re g o n , an d  W ash in g to n  a l r e a d y  h a v e  v e r y  s i m i l a r  
p r o v i s i o n s  on  t h e i r  b o o k s . We c a n  t h i n k  o f  no  r e a s o n  A la s k a  
e m p lo y e rs  s h o u ld  b e  p l a c e d  u n d e r  a  m ore  b u rd e n so m e  s t a n d a r d  th a n  
t h e  t h o u s a n d s  o f  b u s i n e s s e s  on  t h e  r e s t  o f  t h e  P a c i f i c  C o a s t .

P l e a s e  g i v e  HB 459 y o u r  s u p p o r t  an d  move i t  o u t  o f  t h e  L a b o r an d  
Commerce C o m m itte e  a s  so o n  a s  p o s s i b l e .  We lo o k  fo r w a r d  t o  
w o rk in g  w i t h  y o u  t o  a c h ie v e  f i n a l  p a s s a g e  o f  t h i s  c r i t i c a l l y  
im p o r t a n t  l e g i s l a t i o n .

rohn c a i r n s  
C h a irm a n  a n d  CEO



S h e r a t o n  A n c h o r a g e

u o t  i-: i.
Pebruwy 17,1994

Representative B ill Hudson, Chairman 
House Labor and Commerce Committee 
Room 101 
State Capitol
Juneau, AJaaka 99801-1182

Posl-Ii" brand fax tranamftlol memo 7671 #oip*ge«> /

T ' / Irivm'u/ 73;'// H ud ^ h ft . T t tu k f f ixCa Co,
Dppt,

,n 4

Dear Chairm an Hudson:

We, here at the Sheraton Anchorage Hotel, strongly support the pasBago of H B  469 along w ith 
many others. We think it's important that you know of our feelings.

Th is legislation brings much needed reform to Alaska’s wage an hour statute by once again 
allowing for negotiated settlements and allowing the Stato Department of Labor (DOL) and the 
A laska Courts the flexibility to mitigate what ara now mandatory liquidated dcunages, provided 
the employer can prove hie or her error was made in "good faith".

The curront law , as interpreted by the Alaska Supreme Court in its "Kenny Shoe" decision, strips 
tho D O L of its previous flexibility with regurd to settlements and liquidated damages, voids 
private settlements and creates a "double or nothing’  situation whereby tho only options open to 
tho employer are 1) paying the costa of an outright victory in  court or 2) paying double whatever 
the el aim ia regardless of the circumstances.

The B ill w ill not make it  easy for employers to avoid paying overtime claims or liquidated 
damagos. I t  w ill simply provide (in cases where employers can demonstrate they made "honest 
m istakes") the Department or the Courts may take this into consideration when deciding whether 
and how much liquidated damages are awarded. Tho Fa ir Labor Standards Act, upon which the 
A laska statute is based, provide* the flexibility in federal law  that H B  459 seeks to allow in state 
law . In  addition, the states of California, Oregon, and Washington already have very sim ilar 
provisions on their books. We can Chink of no reason A laska employers should be placed under 
a  more burdensome (standard than the thousands of businesses on the rest of the Pacific Coast.

We are hoping that you w ill support HB 469, along with the Sheraton Anchorage Hotel, and look 
forward to working w ith you on this very important matter.

Sincerely,
Shcn

\ 0 7 0 / ,

Forest J .  Pax 
General Manager

F.JP/mjd

EBUSheratonl
401 CASI fllllAVtNII.ANCHOHAMl AK5000I 
SI lONl (90/) JVB UfUCI I AX (SO/) yft 7f̂ i1

M VI V.'*#, UOOhNft l«m     i.'lf..«rJlw
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February 17,1994

Representative BUI Hudson, Chairman 
House Labor and Commerce Committee 
Capitol Building 
Juneau, Alula

Subject: Statement of Support for House Bill 4 5 9

Dear Representative Hudson:
Tejoro Alaska Petroleum Company supports passage of HB 4 5 9 . Thi* bill will rectify an 

anomoly that currently exists between state law and the Pair Labor Standards Act. Current 
Alaska Wage Bnd Hour law provides for mandatory liquidated damages when employers are 
fbund to have erred under state law, irrespective of the circumstances.

The proposed bill will not eliminate liquidated damages from foture awanda made under 
state Wag® and Hour law. If passed, the ww law would restore flexibility fbr the trier of frets 

( whan an employer has proven that its orror was made in "good fhHh." A similar approach is used
In the Federal Wage and Hour laws, as well as the comparable laws of California, Oregon, and 
Washington.

(If you have any questions or, If we can be of assistance, please contact me. We hope HB 
4 5 9  will be moved our of Committee soon and believe it’s final passage will benefit the State.

Bernle Smith

co: Representative Joe Green, (Vice Chairman)
Representative Eldon Mulder 
Representative Brian Porter 
Representative Bill Williams 
Representative JoeSitton 
Representative Jerry Mackie

O
Tmoto Atafki ftlraltuffl Cera piny. P.O. Dew 1SS3TS. Arteiwtgt, AlMka 8BIT t-8871 (90r)Sfl1-«M1 FAX (507) Mt-604?



February 16,1994
H O T E L S
ALASKA/YL ' KON

Representative Bill Hudson, Chairman 
House Labor and Commerce Committee 
Room 1 0 1  
State Capitol 
Juneau, AK 9 9 8 0 1 * 1 1 8 2

Dear Chairman Hudson:
We strongly support the passage of HB 4 5 9 . This legislation reforms Alaska's wage and hour 
statute by again allowing for negotiated settlements and allowing the State Department of Labor 
(DOL) and the Alaska Courts the flexibility to mitigate what are now mandatory liquidated 
damages, provided the employer can prove his or her error was made in "good faith."
The current law, as interpreted by the Alaska Supreme Court in Its "Kenny Shoe" decision, strips 
the DOL of its previous flexibility with regard to settlements and liquidated damages, voids 
private settlements and creates a "double or nothing" situation whereby the employers most 
likely end up paying double whatever the claim Is regardless of the circumstances.
The Bill will not make it easy for employers to avoid paying overtime claims or liquidated 
damages. It will simply provide (in cases where employers can demonstrate they made "honest 
mistakes") the Department or the Court? may take this into consideration when deciding 
whether and how much liquidated damages are awarded. The Fair Labor Standards Act, upon 
which the Alaska statute is based, provides the flexibility in federal law that HB 4 5 9  seeks to 
allow In state law. The states of California, Oregon, and Washington already have very similar 
provisions on their books. Alaska employers should not be placed under a more burdensome 
standard than the thousands of businesses in those states.
Please give HB 4 5 9  your support and move It out of the Labor and Commerce Committee as 
soon as possible. We look forward to working with you to accomplish the goals of this 
important legislation.

Sincerely,
WESTMARK HOTELS, INC.

tkw
cc Rep. Joe Green Rep. Eldon Mulder

Rep. Brian Porter Rep. Bill Williams
Rep. Joe Sitton Rep. Jerry Mackie

Weauntrk Corporate Office 8«0 H Street. Suite 101. Anchorage. Alwka 99J01.3<00 
(907) 272-9403. Ptcalmllc: (907) 25&OJOO

PRlVTBD ON RECYCLED PAPER



J T O W H k ,  i s 9 4

OUR LADY OP COMPASSION CARE CENTER
KOOCAGUSTVtT 
ANC'HlHMt AI/VKA

Meabers of The s ta te  House Labor and commerce committee!
Rape. B ill Hudson, chairmanJoe Green, vice Chairman

Eldon Mulder
Brian porterB ill WilliamsJoe s ltto nJerry  Hackle

I wanted to  le t  you Know th a t Our Lady of compassion care Center 
wholeheartedly (supports the passage of HB 4 5 9 . This le g is la t io n  
brings much needed reform to  A laska's wage and hour s ta tu te  by once 
again allowing for negotia ted se ttlem en ts and allowing the S ta te Department of Labor (POL) and the Alaska Courts the f l e x ib i l i ty  to  
m itigate what are now mandatory liqu id a ted  damages provided the employer can prove h is  or her e rro r was made in "good fa i th " .  The 
curren t law, as in te rp re ted  by the Alaska Supreme Court in  i t a  “Kenny Shoe" decision, s t r ip s  the DOL of i t s  previous f le x ib i l i ty  
with regard to  se ttlem ents and liqu id a ted  damages, voids p riv a te  settlem ents, and crea te s a “double or nothing" s itu a tio n  whereby 
the only options open to  the employer arei

paying the costa of an o u tr ig h t v ic to ry  in  court, or 
2 ,  paying double whatever the claim ie  regard less of 

the circumstances.
The b i l l  w ill not make i t  easy fo r employers to  avoid paying 
overtime claims or liqu id a ted  damages. I t  w ill simply provide th a t 
in oases where employers can demonstrate they have made "honest 
mistakes" the Department or the  Courts may take th is  in to  consideration when deciding whether and how much liqu ida ted  damages 
are awarded. The Fair Labor Standards Aot, upon which the Alaska s ta tu te  is  based, provides th s  f l e x ib i l i t y  in federa l lav  th a t hb 
4 5 9  seeks to  allow in s ta te  lav, in  addition, the  s ta te s  of 
California, Oregon, and Washington already have very sim ilar 
provision on th e ir  books. I een th ink  of no reason Alaska 
employers should be plaoed under a more burdensome standard than the thousands of businesses on th e  r e s t  of the P ac ific  coast. Plaasa give HB 4 8 9  your support and move i t  out of the  Labor and Commerce committee as soon as po ssib le . 1  look forward to  working you to  achieve f in a l passage of th is  c r i t ic a lly ,  important leg is la tio n ,





Duhinc Session
HHIIildiS S ta tu  C aittoi.

R E P R E S E N T A T IV E  182

n iQ T R T P T  Q Home Address
Box 169 —  Kenai, AK 99611

A l a s k a  S t a t e  L e g i s l a t u r e  <907> 262;7842
MOUSE OF R E P R E S E N T A T IV E S

MEMORANDUM

TO: Representative Brian Porter, Chairman, House Judiciary Committee
/  jj/ J ls

FROM: Representative Mike Navarre'' , VI

SUBJECT: Request for hearing on House Bill 460 

DATE: February 18, 1994

R e c e i v e  d

r r p '3 2  h

h f j '  t i t

I would like to a request a hearing for House Bill 460," An Act relating to bail for 
various felonies if  the defendant has certain previous felony convictions." When this 
legislation becomes law it prevents persons from being released on bail prior to 
sentencing or when pending appeal when a person has been convicted of sexual 
assault in the second and third degrees, sexual abuse of a minor in the second and 
third degrees and stalking in the first degree.

Thank you for your consideration.

recycled  paper



m m E  N A V A R R E

R E P R E S E N T A T IV E
Statu Capitol 

Juneau, AK 99801-1182 
(907) 465-3779

D IS T R IC T  9

A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F  R E E P G F 3 E S E N T A T I V E S

SPONSOR STATEMENT

February 22, 1994

TO: Representative Brian Porter, Chairman, House Judiciary Committee 

FROM: Representative Mike Navarre 

SUBJECT: House Bill 460

In October 1993 a man allegedly raped and assaulted two women in Anchorage.
The perpetrator had been convicted and sentenced for a felony drug offense and yet 
he was still free. He had a long criminal record that included convictions for three 
rapes and two vehicle thefts in California. In Alaska, he had been convicted for 
gambling, carrying a concealed weapon, fourth degree assault, trespassing and 
possession of cocaine. His criminal record indicates a violent past and a threat of 
being a danger to the community. In spite these facts, the defendant was released 
on $5,000.00 bail pending appeal. The lives of two women and their families are 
forever changed because of these circumstances.

House Bill 460 simply adds to the list of crimes and circumstances for which bail is 
not allowed under AS 12.30.40(b). It will prevent a persons release on bail either 
before sentencing or pending appeal where the person has been previously convicted 
of sexual abuse of a minor in the second and third degrees and stalking in the first 
degree.

Home Address 
Box 169 — Ken at, AK 99611 

(907) 262-7C12

S P O N S O R  S T A T E M E N T



S T A T E  O F  A L A S K A

I 994 L E G IS L A T IV E  SESSION

F IS C A L  N O T E

B IL L  N O . H B  460

Revision Date: February 18, 1994____________________ Department A ffec ted : Department o f Law
Title: "..■bail afte r conv ic tion ...if defendent has________ BRU: Prosecution_________________________
certain previous fe lony convic tions.''  Component: All
Sponsor: Representative Navarre_____________________ ______________________
Requestor: Representative Navarre___________________  COMPONENT SERIAL NO. 0085 th rough 0090

EXPENDITURES/REVENUES:

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0 - -0- -0 - -0 - -0-

CAPITAL
. .. r _ _

_ .

REVENUE

FUNDING:
1002 Federal
1003 GF Match
1004 GF
1005 GF/Program
1006 GF/MHTIA
OTHER
TOTAL -0- -0- -0 - -0- -0 - -0-
POSITIONS:

FULL-TIME -0- -0- -0 - -0- -0 - -0-

PART-TIME
TEMPORARY

Estimate o f current year (FY94) im pact: -0-

ANALYSIS: (A ttach a separate page if necessary. 
Please see the attached analysis.

Prepared by : R ichard I. R e ru e s .  D t fec to r__________________________  Phone : 4 6 5 - 3 6 7 2
Divis ion : Adm in is t ra t ive  Secvjces, wWision  . D a te :  Feb rua ry  1 8 .  1 9 9 4

App roved  by  C om m iss ion e r :  B ruce M. Bo te lhoBruce M. Botelho, A tto rney General 
w t 7 DrA g e n c y  D epa r tm en t o f  Law__________________________   Date : Feb rua ry  1 8 .  1 9 9 4

PREPARER T O  P R O V r r* * 1 ' — '— *• — -  — ----------------------------EG ISLAT IVE  OFF ICE
For fu rthe i ve  O ff ice

R ev 1 1 / 9 3  F I S C A L  N O T E  DEPT. O F  L A W  P a9 e — 5— o f  __2_



I
F IS C A L  N O T E

S T A T E  O F  A L A S K A  B IL L  N O . ITB 460

1994 L E G IS L A T IV E  SESSION

ANALYSIS CONTINUATION:

Th is bill wou ld prohib it bail after conviction and before sentencing or pending appeal if th e person has been 
convicted of an offense tha t is an unclassified or a class A felony; or a class B or class C fe lony if th e person has been 
previously convicted of an offense tha t is an unclassified fe lony, a class A felony, or stalking in the firs t degree, sexual 
assault in the second or th ird degrees, and sexual abuse of a m inor in the second or th ird degrees. In most cases, courts 
usually deny bail under these circumstances. However, the bill removes the courts ' existing au tho rity to  grant bail in these 
circumstances. In any event, these are sentencing provisions th a t occur after conviction and, consequen tly , the re w ill 
not be a fiscal im pact fo r the Department of Law.

Pace 2 of _2



F I S C A L  N O T E
STATE OF ALASKA
1994 LEG ISLATIVE SESSION
Revision Date: 
Title:

□opt. Aliociod: Administration___________

B ILL  NO. HB 460

“An Act relating to bail altor conviction BRLh Public Delender Agency
Component: Public Defender Agency

Sponsor:
Requestor:

Rep. Navarro
(H) Jud COMPONENT SERIAL NO. 1631

E xpenditures/R evenues (Thousands ot Dollars)
OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00

PERSONAL SERVICES 0.0 0.0 0.0 I 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUFPLES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN R EV EN U ES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands ol Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
T o ta l 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of current year (FY94) cost: none
POSmONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

Prepared by: John Salemi, Director t Phone: 264-4^00
Division: Public Defender Agency \ Date:

Approved by Commissioner: Nancy Bear Usera \\ \\u Date:
Agoncy: Administration \\\ / y

PREPARER TO PROVIDE ALL DISTRIBUTION'COPIES TO GOVERNOR’S LEGISLATIVE OFFICE 
For furthor distribution information call the Governor's Legislative Ollice Pago 1 of 1

ifUv: 10/93) nl 2/\tm
FIS CA L N O T E  DEPT. O F  A D M I N I S T R A T I O N



F I S C A L  N O T E
STATE OF ALASKA
1994 LEG ISLATIVE SESSION
Revision Dato. 
Title:

Dopt. Aiioctod: Administration____________

B IL L  NO. HB 460

“An Act relating to bail after conviction BRU Olfico of Pubic Advocacy
Component: Office of Public Advocacy

Sponsor:
Requestor:

Rep. Navane
(H) Jud COMPONENT SERIAL NO. 43

(Thousands of Dollars)

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 c .o
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 c .o 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 c.o 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
T o ta l 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate of cu rren t y ear (FY94) c o s t: none

POSITIONS:
•

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

A N A L Y SIS: (Attach a  separate  page if necessary)

Prepared by: 
Division:

Brant McGee, Public Advocate
Office of Public Advocacy

Phone: _ 2 7  4 - 1 6 8 4  

Dale:

Approved by Commissioner: 
Agency:

Nancy Bear Usera1 
Administration

Dato:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office Pago 1 ol 1



F I S C A L  N O T E
STATE OF ALASKA
1994 LEG ISLATIVE SESSION

B IL L  NO. SB 228

Revision Date: 
Title:

co nvic tio n s
No bail fo r  fe lo n s  with previous

Sponsor:
Requestor:

ben. balo

Dept. Affected: Corrections___________
_BRU: Statewide Operations
Component: I n s t i t u t i o n s  ______

Senate Ju d ic ia r y

Expenditures/RavenuBS
COMPONENT SERIAL NO.

(Thousands of Dollars)
OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FY00

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LANO & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES U U U u 0 0

CHANGE IN REVENUES ( ) 0 0 0 0 0 0

FUND SOURCE (Thousands of Oollarsl
1002 Federal Receipts
1003 GF Match
1004-GF
1005 GF/Program Receipts
1008 GF/MHTIA
Other
TOTAL 0 0 0 0 0 0

Estimate of any current year (FY94) cost » 

POSITIONS
FULL-TIME

. . . '

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necsssary)

Please see the attached f i s c a l  a n a ly s is .

Diane Schenker, Special Assis Phone465-46
O ff ic e  o f  the Commissioner

Prepared by:
Division: ____________________________________________________________________________

Approved by Commissioner: J  . Frank P r e w it t ,  J r .
Agency: Department o f  Corrections_____________

Date:

Date:

3LL
14L

3 /,  /

IRiv 10183) 84fanojb)08R

PREPARER TO PROVIOE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
fice
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Fiscal Note/DOC 
SB 228
March 1, 1994 
Page 2 o f 2

The bill would preclude an offender who has been convicted o f a class B  or C felony from 
being released on bail before sentencing or pending appeal if  the offender had previously been 
convicted o f an unclassified or class A  felony, or certain sex offenses or stalking.

Assumptions

1. It is assumed that offenders convicted of class B  or C felonies with the types o f prior 
records applicable in the bill would be sentenced to some period o f incarceration. Most w ill 
fa ll under presumptive sentencing statutes. The department reviewed 100 such cases, and 
found that 100% o f the cases resulted in sentences o f incarceration.

2. Since time served m custody prior to sentencing counts as time served on the sentence, the 
total time served w ill remain the same whether it is interrupted or delayed by posting bail or 
not.

3. The only impact on the department would be in cases in which the felon would receive 
bail under current law , then win an appeal which would result in no period o f incarceration; 
under the b ill the felon would have spent the appeal period incarcerated. According to the 
Clerk o f the Court o f Appeals, approximately 451 cases were appealed in 1992 (366 felonies 
and 85 misdemeanors.) Approximately 15% of the appeals resulted in reversals. Th is would 
be about 55 reversals per year for felony cases. Most reversals result in reduction in sentence 
length rather than overturning a conviction. Because the number o f cases in which an appeal 
would result in no period o f incarceration is assumed to be extremely sm all, and because 
there is no a^urance that those cases would be released on bail pending appeal under current 
law , no measurable fiscal impact is expected.

4. I f  the department is able to gather more detailed data on the outcome of appeals 
referenced above, and the data indicates a significant number o f appeals resulting in no period 
o f incarceration, the fiscal note w ill be revised.



S T A T E  O F  A L A S K A

1 9 9 4  L E G I S L A T I V E  S E S S I O N

FISCAL SMOTE
B I L L  N O :  H B  4 6 0

Revision Date: ___________________________
T itle : _ "A n a r t relatinn to bail a fte r convic tion . 

certa in_fe lnnv conv ic tio ns ’ -------------------------------------

_  Dept. Affected: 
_  BRU:

_  Component:

-Pub lic .Safe ty  .

A laska S tate Troopers

. Detachments

Sponsor:

Requestor:

Representative Navarre

Representative Navarre COMPONENT SERIAL NO. 799

EXPENDITURES/REVENUES: {Thousands of Dollars) (inflation not included)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL EXPENDITURES -0- -0- -0- -0- -0- -0-

CHANGE »J REVENUES ( ) 
Revenue Coda

-0- -0- -0- -0- -0- -0-

FUNDING: {Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Proqrani Receipts

1006 GF/MHTIA

Other

TOTAL -0- -0- -0- -0- -0- -0-

Estimate of current year (FY 94) impact: $ 
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact upon the Alaska State Troopers is anticipated.

Prepared By: 

Division:
Lee Ann Lucas-

-Commissioner's Office

Approved by Commissioner: 
Agency:

Phone:

Date:

4B5-4322

IT~Date:

FU* 01/04

R ie f^ rd li— Burtnn. Dept, n f Puhlic Safe ty

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P I E S  T O  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E

F o r f u r O S I ^ S S r a S f f i f m ^ m S E H S H H m m s l E ^  O ff ic e
P a g e  o f

DEPT. OF  P U B L I C  SA FE T Y



M a n  s o u g h t  
in  a s s a u l t s  
o n  2  w o m e n
Police launching a search 
for knife-wielding suspect

‘ S.J. KOMARNITSKY
i Daily News reoorter

Anchorage police are 
searching for a 36-year-old 
man they say assaulted one 
woman and raped another at 
knifepoint early Wednesday 
morning.

Police have charged Leon- . 
ard John Hoffman with one 
count of third-degree assault 
and four counts of first-de­
gree sexual assault and 
have issued a warrant for 
his arrest.

According to court docu­
ments. Hoffman allegedly 
assaulted the first woman 
shortly after midnight at her 
Anchorage home. The wom­
an . told police she knew 
Hoffman and let him in.
But. she to ld ' police, he John Hoffman as 6-foot, 230 
grabbed her face, pushed her pounds, with brown hair and 
onto a couch and then brown eyes, 
threatened her with a knife. _ ,

He then broke off the dence and the vehicle. As he
i attack and drove her vehicle went to leave one time, he 

to a second woman's resi- suddenly grabbed her, pul-
■ dence in a mobile home park led out a knife and dragged 

off Boniface- Parkway, Capt. her into the bedroom, she 
Shirley Warner said. said. He then raped her, she

According to court docu- said.
'ments, the second woman The woman told officers 
told police Hoffman is her she ran out of the mobile 
sister’s boyfriend. She let home about 1:30 a.m when 
him in after he told her he Hoffman went to get some 
had been, beaten up. The food in a microwave. She 
woman said Hoffman had called police from a neigh- 
scratches on his arm and she uor’s residence. Police 
tried to bandage it. She told staked out the mobile home . 
police .he then smoked what for about four hours, at- 
appeared to be marijuana.

Meanwhile, he made sev- Please see Page E-5,
eral trips between the resi- WARRANT

W A R R A N T :
M a n  s o u g h t  

i n  a t t a c k s

C ontinued  from P a g e  E-1

tempting to make contact. 
But Hoffman had apparent­
ly snuck out after the wom­
an left, Warner said.

Hoffman is considered ex­
tremely dangerous and pos­
sibly armed, Warner said.

Hoffman has a long crimi­
nal record including convic­
tions in California for three 
rapes and two vehicle thefts.

’in Alaska, Hoffman has 
been convicted for gambling, 
carrying a concealed weap­
on, fourth-degree assault, 
trespassing . and possession 
of cocaine, according to 
court records.

Last December, he was 
also charged w ith four 
counts of sexual assault for 
allegedly tying up and rap­
ing a woman to whom he 
offered a ride. Those charges 
were later dropped for lack 

_ of evidence.
In June, he was sentenced 

to three years in jail for 
drug pcf-r-.isic-n. He was re­
leased on bail .after he ap­
pealed the conviction.

Sgt. Walt Monegan said 
police are fam iliar with 
Hoffman. And although they 
d id n ’t step  up patro ls  
Wednesday night, all officers 
had been briefed on him and 
a picture was being circulat­
ed.

‘ Right now, we are keep­
ing our eyes out : . .  and 
following up on any possible | 
sightings,” Monegan said.

He said officers also werfe 
watching Hoffman’s usual 
haunts. That included his I 
last reported residence on I 
West 26th Street. |

Police describe Hoffman i 
as 6 foot, 230 pounds, with i 
brown hair and brown eyes.
He often uses the aliases 
Leonard J. Samano and Leo 
Hoffman or combinations of 
the two. He is considered • 
dangerous and anyone spot­
ting him should call the An­
chorage Police Department

786-8900.

BACK UP
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DATS: S'JNDAH Ootoner i t ,  iay j 4 r
‘TAGS I 3 i EDITION i JTINAI.
SSCTICN: Mar.ro LSNĜ H i Short
oC'JRCZ: 3y s . J .  KC.HARNITSiOrSaily sewy re p o r te r

SUSPHCT IN RAPES ASftfiSTSD

Acting or a --Pi pa.xoa i r r a 3 ta d :,Laonard'Hoffman’"and another .tail ea r ly  
Saturday morning a t a W asiila ip s r* a« c i whore they were s tay in g .

ro irca  :iad bear rooking to r  Hcffmen 3 inoe Wednesday, when he a lleg ed ly  
asaaurtad ore Anchorage wcr.an and raped ano ther a t  k n ife p o in t. P o lice  had 
iakec to r  the p u b lic 's  help in  find ing  the  Jfi-year-o ld  Hoffman, who they said  
was dangerous and possib ly  armed.

Trooper spokesman Stave Wilaaimi sa id  a Crime Stoppers t in  led p o lic e  to  
th e  apartment buirding oa th«i Seward—M eridian Parkway where Hoffman was 
s tay in g .

Wnsc confronted, Hoffman i n i t i a l l y  gave tro o p ers  a fake name, WiIheimi 
sa le . 3ut then he admitted who he wan and gave up w ithout a s tru g g le .

Another man staying a t  the apartment a lso  was a rre s ta d  on an u n re la ted  
charge. Wiihelmi sa in . The man, whom W iiheini would not id e n tify , a lso  had a

RANK 2 C? 2 , ?AGE 2 C? 2,  03 *AD3, ,OCUHHMT 251G32
warrant for

his a r r e s t ,  he 3-aid. W ilhel.ti d id  net know the  re la tio n sh ip  between the 
men or how Hoffman trav e led  from Anchorage to  W asilla .

Hodman is  charged v h four counts of f i r s t - d e g r e e  3 ex t a 1 a s s a u lt  ana one 
count of th ird -d ec re e  ass . i t .  He has a long crim ina l reco rd , includ ing  
convictions in  C alifo rn ia  fo r three- rapes and two veh ic le  th e f t s .  In Alaska, 
he has been convicted of gambling, fo u rtn -d eg ree  a s s a u lt ,  carry ing  a concealed 
weapon, tre sp a ss in g  and possess ion of cocaine, according to  cou rt reco rd s .

In, June, he was sentenced to th ree  years in 3a i l  fo r drug possession . He 
was out on b a il  appealing th a t  conv iction  when the  l a t e s t  a ttack s  occurred .

In a court appearance Saturday, h is  b a il, was se t a t $75,000 w ith a c o u rt-  
approved th ird -p a r ty  cu sto d ian .

’ Leotard 'H offm an,"birthdata unknown, was fauna g u ir ty  ov a jury  c t fo u r tn -  
decrae misconduct involving a c o n tro lle d  aub.etmfcw, arc’ ~mA f n _ t r■’ u: 
charges were dism issedi two counts of th ird -d e g re e  assd..; 1.. a t '' e m i t  aacn
of svccnd-degrae sexual a s s a u l t , t i r o  c-degree sexual a s s a u lt  and kidnapping. 
Sentenced to th ree  years in  p rison , w ith reco.Tcttenda.tiou fo r  aubscance abuse 
Treatment and counseling . Ju d g e •S e u te r .



OCT 15 '93 11:52

M i.
P.l

e m p i  F r o m  V R A  C e r t l f .

IN T H E  D I S T R I C T / S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

A T  A N C H O R A G E

<*) STATE OF ALASKA 
( ) MUNICIPALITY OF ANCHORAGE

Plaintiff,

v s .

Leonard J .  Hoffman
a o b :4 /2 9 /5 7

SS0574-3O -45O 3 D e f e n d a n t .

c a s e  n o .  3 a n - 5 ? J -  7 7 < ? X c r

A R R E S T  W A R R A N T

T o  A n y  P e a c e  Officer O r  O t h e r  A u t h o r i z e d  Person:

Y o u  are c o m m a n d e d  to arrest the d e f e n d v r t  t a u  bring1 the d e f e n d a n t  betore the 

nearest available judicial officer without u n n e c e s s a r y  delay to ansv;er to a 

complaint/iflss^firjmtjjWA^ifJc®^ c h a r g i n g  the d e f e n d a n t  with violation of

11.41.410(a)(1)  ■A* ^ •—11 > 4,1. 220 DO (1 j J^ n d . ■fo i.nr—c o u n to  ■
(statute or ordinance) 

Assaulc 3° and four counts Sexual assault 1‘
(offense)

Bail is set at $ Q 0 O .— - . . j J ^ f *The d e f e n d a n t  niay not b e  released until

 ̂ the court approves' a third p a r t y

c u ^ & r d i a i p a n d / o r  conditions of release.

-
J u d g e / D e p u t y  C l e r k, a s  o r 4 e r e d . o n  the record

by  Judge, L __________

D a t e / p / a A j _________'______________________

Sex: h/\ Race: Ht: c  '  Wt: jjU i_  B y e a :  / j g n

D O B :  4 - ^ j - 6 - 7  O D / I D flt./.ftS-g'y'? 4  S S N j£ 2 £ r & 2 - = j £ 2 2 3 _

Last K n o w n  A d d r e s s :  1 4  2 £ - k k - __________________________ P h o n e : -----------

Place of E m p l o y m e n t : ______________________ ’______________________________ p h o n e :

R E T U R N

I re c e i v e d  the a b o v e  w a r r a n t  011 _______ ______ _ _ _ _ _ _ _ _  19 _ »  e x e c u t e d  it
b y  arresting th e  d e f e n d a n t  a n d  s e r v i n g  the d e f e n d a n t  "with a c o p y  of this 

w a r r a n t  in , Alaska, o n _____________________,_19_______.

R e t u r n  Da t e Sig na t u r e  of P e a c e  Officer T y p e  or Print N a m e

C R - 1 1 5  A N C H  ( 2 / 9 2 ) (st.5) 
A R R E S T  W A R R A N T C rim . R .  4 4 9 p



I N  T H E  D I S T R I C T  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H IR D  J U D I C I A L  D I S T R I C T -  A T  A N C H O R A G E  

S T A T E  O F  A L A S K A , ) 
)

P l a i n t i f f ,  ) 

)
v s .  )

L e o n a r d  J .  H o f f m a n

)
D O B :  4 / 2 9 / 5 7  
A K  I D / O L :  6 0 5 8 8 7 9  
S S N : 5 7 4 - 3 0 - 4 5 0 3
A T N :  )

D e f e n d a n t .  )

C o u r t  N o .  3 A N - S 9 3 - 7 7 < T 2 - . C r .  “

h ie o  ill cn« I rial Count. 
STATE OF ALASKA THIRD OISTniCT 

IN ANCHORAGE

OCT 1 3 1993
-ji mo inoj Courts

, Deputy

C O U N T  O N E 
A S S A U L T  I N  T H E  T H IR D  D E G R E E  

A S  1 1 . 4 1 . 2 2 0 ( A ) ( 1 )

D E G R E E

D E G R E E

t h a t  o n  o r  a b o u t  O c t o b e r  1 3 , 1 9 9 3 ,  a t  o r  n e a r  A n c h o r a g e ,  i n  t h e  
T h i r d  J v . d i c i a l  D i s t r i c t ,  S t a t e  o f  A l a s k a ,  L e o n a r d  J .  H o f f m a n  d i d  
r e c k l e s s l y  p l a c e  a n o t h e r ,  M . B . ,  i n  f e a r  o f  i m m i n e n t  s e r i o u s  
p h y s i c a l  i n j u r y  b y  m e a n s  o f  a  d a n g e r o u s  i n s t r u m e n t .

A l l  o f  w h i c h  i s  a  c l a s s  C  f e l o n y  o f f e n s e ,  b e i n g  c o n t r a r y  t o  a n d  i n  
v i o l a t i o n  o f  A S  1 1 . 4 1 . 2 2 0 ( a )  ( 1 )  ,  a n d  a g a i n s t  t h e  p e a c e  a n d  d i g n i t y  

o f  t h e  S t a t e  o f  A l a s k a ,

C O U N T TWO 
S E X U . J j  A S S A U L T  I N  T H E  F I R S T  

A S  1 1 . 4 1 . 4 1 0 ( A ) ( 1 )

C O U N T T H R E E  
S E X U A L  A S S A U L T  I N  T H E  F I R S T  

A S  1 1 . 4 1 . 4 1 0 ( A ) ( 1 )

D E G R E E

D E G R E E

C O U N T F O U R  
S E X U A L  A S S A U L T  I N  T H E  F I R S T  

A S  1 1 . 4 1 . 4 1 0 ( A ) ( 1 )

C O U N T  F I V E  
S E X U A L  A S S A U L T  I N  T H E -  F I R S T  

A S  1 1 . 4 1 . 4 1 0 ( A ) ( 1 )

T H E  C O M P L A IN A N T  C H A R G E S  I N  C O U N T O N E :



T H E  C O M P L A IN A N T  C H A R G E S  T N  C O U N T T W O :

t h a t  o n  o r  a b o u t  O c t o b e r  1 3 , 1 9 9 3 ,  a t  o r  n e a r  A n c h o r a g e ,  i n  t h e  
T h i r d  J u d i c i a l  D i s t r i c t ,  S t a t e  o f  A l a s k a ,  L e o n a r d  J .  H o f f m a n  d i d  
k n o w i n g l y  a n d  u n l a w f u l l y  e n g a g e  i n  s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  
p e r s o n ,  K . V . ,  w i t h o u t  K . V . ' s  c o n s e n t ,  b y  p e n e t r a t i n g  h e r  a n u s  w i t h  
h i s  f i n g e r .  •'

A l l  o f  w h i c h  i s  a n  u n c l a s s i f i e d  f e l o n y  o f f e n s e ,  b e i n g  c o n t r a r y  t o  
a n d  i n  v i o l a t i o n  o f  A S  1 1 . 4 1 . 4 1 0 ( a ) ( 1 ) ,  a n d  a g a i n s t  t h e  p e a c e  a n d  
d i g n i t y  o f  t h e  S t a t e  o f  A l a s k a .

T H E  C O M P L A IN A N T  C H A R G E S  I N  C O U N T T H R E E :

t h a t  o n  o r  a b o u t  O c t o b e r  1 3 , 1 9 9 3 ,  a t  o r  n e a r  A n c h o r a g e ,  i n  t h e  
T h i r d  J u d i c i a l  D i s t r i c t ,  S t a t e  o f  A l a s k a ,  L e o n a r d  J .  H o f f m a n  d i d  
k n o w i n g l y  a n d  u n l a w f u l l y  e n g a g e  i n  s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  
p e r s o n ,  K . V . ,  w i t h o u t  K . V . ' s  c o n s e n t ,  b y  p e n e t r a t i n g  h e r  v a g i n a  

w i t h  h i s  f i n g e r .

A l l  o f  w h i c h  i s  a n  u n c l a s s i f i e d  f e l o n y  o f f e n s e ,  b e i n g  c o n t r a r y  t o  
a n d  i n  v i o l a t i o n  o f  A S  1 1 . 4 1 . 4 1 0 ( a ) ( 1 ) ,  a n d  a g a i n s t  t h e  p e a c e  a n d  
d i g n i t y  o f  t h e  S t a t e  o f  A l a s k a .

T H E  C O M P L A IN A N T  C H A R G E S  I N  C O U N T F O U R :

t h a t  o n  o r  a b o u t  O c t o b e r  1 3 , 1 9 9 3 ,  a t  o r  n e a r  A n c h o r a g e ,  i n  t h e  
T h i r d  J u d i c i a l  D i s t r i c t ,  S t a t e  o f  A l a s k a ,  L e o n a r d  J .  H o f f m a n  d i d  
k n o w i n g l y  a n d  u n l a w f u l l y  e n g a g e  i n  s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  
p e r s o n ,  K . V . ,  w i t h o u t  K . V . ' s  c o n s e n t ,  b y  p e n e t r a t i n g  h e r  v a g i n a  
w i t h  h i s  p e n i s .

A l l  o f  w h i c h  i s  a n  u n c l a s s i f i e d  f e l o n y  o f f e n s e ,  b e i n g  c o n t r a r y  t o  
a n d  i n  v i o l a t i o n  o f  A S  1 1 . 4 1 . 4 1 0 ( a ) ( 1 ) ,  a n d  a g a i n s t  t h e  p e a c e  a n d  
d i g n i t y  o f  t h e  S t a t e  o f  A l a s k a .

T H E  C O M P L A IN A N T  C H A R G E S  I N  C O U N T F I V E ;

t h a t  o n  o r  a b o u t  O c t o b e r  1 3 , 1 9 9 3 ,  a t  o r  n e a r  A n c h o r a g e ,  i n  t h e  
T h i r d  J u d i c i a l  D i s t r i c t ,  S t a t e  o f  A l a s k a ,  L e o n a r d  J .  H o f f m a n  d i d  
k n o w i n g l y  a n d  u n l a w f u l l y  e n g a g e  i n  s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  
p e r s o n ,  K . V . ,  w i t h o u t  K . V . ' s  c o n s e n t ,  b y  p e n e t r a t i n g  h e r  m o u t h  
w i t h  h i s  p e n i s .

A l l  o f  w h i c h  i s  a n  u n c l a s s i f i e d  f e l o n y  o f f e n s e ,  b e i n g  c o n t r a r y  t o  
a n d  i n  v i o l a t i o n  o f  A S  1 1 . 4 1 . 4 1 0 ( a ) ( 1 ) ,  a n d  a g a i n s t  t h e  p e a c e  a n d  
d i g n i t y  o f  t h e  S t a t e  o f  A l a s k a .

I ,  R o b e r t  M . G r a y ,  s t a t e  u n d e r  o a t h  t h a t  t h i s  c o m p l a i n t  i s  b a s e d



o n  i n f o r m a t i o n  a n t i  b e l i e f  d e r i v e d  f r o m  m y  i n v e s t i g a t i o n  i n  t h i s  

m a t t e r .

M . B .  r e p o r t s  t h a t  j u s r  a f t e r  m i d n i g h - ,  i n  t h e  e a r l y  m o r n i n g  h o u r s  
o f  O c t o b e r  1 3 , 1 9 9 3 ,  s h e  w a s  a t  h e r  h o m e  i n  A n c h o r a g e ,  w h e n  t h e  
d e f e n d a n t ,  w h o  s h e  k n o w s  a s  a n  a c q u a i n t a n c e ,  c a m e  t o  s e e  h e r .  
W h i l e  a t  h e r  h o m e , t h e  d e f e n d a n t  s u d d e n l y  g r a b b e d  h e r  f a c e  w i t h  
h i s  h a n d ,  s p l i t t i n g  h e r  l i p ,  a n d  p u s h e d  h e r  f a c e  i n t o  t h e  c o u c h .  
H e  t h e n  r i p p e d  h e r  p a n t i e s  o f f ,  s t u f f e d  t h e m  i n  h e r  m o u t h ,  a n d  
h e l d  u p  a  k n i f e  a s  i f  h e  w e r e  g o i n g  t o  s t a b  h e r .  H e  t o l d  h e r  h e  
h a d  k i l l e d  t w o  b a c k  m e n  a l r e a d y  t o n i g h t  w i t h  a  b a s e b a l l  b a t .  M . B .  
s a i d  h e  s u d d e n l y  s t o p p e d  a n d  b e g a n  t o  f r a n t i c a l l y  t r y  t o  m a k e  
t e l e p h o n e  c a l l s .  S h e  s u g g e s t e d  t o  h im  t h a t  h e  c o u l d  t a k a  h e r  c a r ,  
a n d  h e  l e f t .  M . B .  s a i d  s h e  s t r u g g l e d  w i t h  h im  d u r i n g  t h e  a b o v e  
e n c o u n t e r ,  a n d  s c r a t c h e d  h i s  f a c e  a n d  b i t  h i s  f i n g e r .

K . V .  r e p o r t s  t h a t  a r o u n d  1 2 : 3 0  a . m .  o n  O c t o b e r  1 3 , 1 9 9 3 ,  s h e  w a s  a t  
h e r  h o m e  i n  A n c h o r a g e ,  w h e n  t h e  d e f e n d a n t ,  w h om  s h e  k n o w s  a s  a  
b o y f r i e n d  o f  h e r  s i s t e r ,  c a m e  t o  h e r  h o m e . S h e  s a i d  h e  w a n t e d  i n ,  
t h a t  s o m e  b l a c k  g u y s  h a d  b e a t e n  h im  u p .  S h e  o b s e r v e d  i n j u r i e s  o n  
h im  a n d  i n v i t e d  h im  i n  a n d  t r i e d  t o  b a n d a g e  u p  h i s  a r m ,  u s i n g  a n  
A c e  b a n d a g e .

K . V .  s a i d  h e  s m o k e d  w h a t  a p p e a r e d  t o  b e  m a r i j u a n a ,  a f t e r  h o  
o f f e r e d  h e r  s o m e ,  a n d  s h e  d e c l i n e d .  S h e  s a i d  l i e  w e n t  b a c k  a n d  
f o r t h  t o  h i s  c a r  s e v e r a l  t i m e s .  S h e  s a i d  o n e  t i m e  a s  h e  w a s  
l e a v i n g ,  h e  g r a b b e d  h e r ,  p u l l i n g  h e r  s h i r t  o f f ,  a n d  p u l l e d  o u t  a  
k n i f e ,  w h i c h  h e  u s e d  t o  c u t  o f f  h e r  b r a .  H e  t h e  d r a t g « d  h e r  i n t o  
t h e  b e d r o o m . H e  t i e d  h e r  h a n d s  a b o v e  h e r  h e a d ,  u s i n g  t h e  A c e  
b a n d a g e  s h e  h a d  g i v e n  h im  e a r l i e r .  H e  t o l d  h e r ,  " I  h a v e  n o t h i n g  
t o  l o s e .  I ' m  g o i n g  t o  k i l l  y o u . "  H e  t o l d  h e r  h e  h a d  a n  U z i  i n  
t h e  c a r .  H e  t h e n  f o r c e d  h i s  f i n g e r  i n t o  h e r  a n u s .  H e  c o n t i n u e d  
t o  a s s a u l t  h e r  b y  f o r c i n g  h i s  f i n g j r  i n t o  h e r  v a g i n a .  H e  f o r c e d  
h i s  p e n i s  i n t o  h e r  v a g i n a .  H e  g r a b b e d  h e r  h a ’ r  a n d  f o r c e d  h e r  
m o u t h  o n t o  h i s  p e n i s .  D u r i n g  t h e s e  a s s a u l t s ,  L u  / a s  r u b b i n g  t h e  
k n i f e  a r o u n d  h e r  b r e a s t s .

A f t e r w a r d ,  K . V .  t r i e d  t o  p r e t e n d  e v e r y t h i n g  w a s  o k a y ,  b e c a u s e  s h e  
w a s  s t i l l  a f r a i d  t h a t  t h e  d e f e n d a n t  w o u l d  c a r r y  t h r o u g h  o n  h i s  
t h r e a t  t o  k i l l  h e r .  S h e  o f f e r e d  t o  m a k e  h im  s o m e  f o o d ,  a n d  
m a n a g e d  t o  e s c a p e  t o  c a l l  t h e  p o l i c e  w h e n  h e  w e n t  t o  t h e  m i c r o w a v e  
t o  g e t  h i s  f o o d .  S h e  s a i d  h e  f o l l o w e d  h e r ,  c u r s i n g ,  b u t  s h e  
m a n a g e d  t o  g e t  a w a y .

B A I L  IN F O R M A T IO N

T h e  d e f e n d a n t  i s  k n o w n  t o  m e a s  a  c o n v i c t e d  s e x u a l  a s s a u l t  f e l o n  
i n  C a l i f o r n i a .  I  am  a l s o  a w a r e  t h a t  h e  i s  c u r r e n t l y  o u t  o n  b a i l  
p e n d i n g  a p p e a l  o n  a  d r u g  c o n v i c t i o n .
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NOTES TO DECISIONS

Alaska’s Bail Reform Act provides Rule 206(b) and Appellate Rule 207. 
for expeditious review of bail detcrmi- Griffith v. Stale, 641 P.2d 228 (Alaska Ct. 
nations. Carman v. State, 564 P.2d 361 App. 1982).
(Alaska 1977). Aoplicd in Gilbert v. State, 540 P.2d
The need for rapid review of bail or- 435 (Alaska 1975); A.M. v. State, 653 P.2d 

ders is reflected in this section. Martin 343 (Alaska Ct. App. 1982). 
v. State, 517 P.2d 1389 (Alaska 1974). Quoted in Stiegele v. State, 685 P.2d 
The supreme court has implemented 1255 (Alaska Ct A ig84) 

this section by the adoption of Appellate

Sec. 12.30.040. Release after conviction, (a) A person who has 
been convicted of an offense and is awaiting sentence, or who has filed 
an appeal shall be treated in accordance with the provisions of AS 
12.30.020 unless the court has reason to believe that no one or more 
conditions of release will reasonably assure the appearance of the 
person as required or prevent the person from posing a danger to other 
persons and the community. If that determination is made, the person 
may be remanded to custody. This section does not affect the right of a 
person appealing from a judgment of conviction from a district court to 
the superior court to be released on bail pending appeal under Rule 
603(b) of the Rules of Appellate Procedure.

(b) Notwithstanding the provisions of (a) of this section, if a person 
has been convicted of an offense which is an unclassified felony or a 
class A felony, the person may not be released cn bail either before 
sentencing or pending appeal. (Sec. 3.02 ch 34 SLA 1962; am § 1 ch 20 
SLA 1966; am § 3 ch 24 SLA 1966; am § 3 ch 39 SLA 1974; am § 36 
ch 102 SLA 1980; am § 15 ch 45 SLA 1982; am § 42 ch 6 SLA 1984)

NOTES TO DECISIONS

Application of section is limited. —  
This section, which provides for release 
after trial, is limited in application to con­
victed persons awaiting sentence or whose 
appeal is pending. Martin v. State, 517 
P.2d 1389 (Alaska 1974).
Application of Alaska Constitution 

boil clause. —  The bail clause of the 
Alaska Constitution does not apply after 
the conviction of a person accused of a 
crime. State v. Wassillie, 606 P.2d 1279 
(Alaska 1980).
Fac ars in deciding whether to re­

mand to custody. —  In making the de­
termination "that no one or more condi­
tions of relense will reasonably assure the 
appearance of the person as required or 
prevent the person from posing a danger 
to other persons and the community,” the 
trial court can consider the facts of the 
crime of which the defendant was con­
victed and the likely sentence which he

will receive in determining the risk of 
flight and violence which he presents. 
Muzzana v. State, 653 P.2d 658 (Alaska 
Ct. App. 1982).
Where the trial court did not make 

the findings required by subsection (a) 
of this section as a prerequisite to denying 
bail after conviction, the court of appeals 
reversed the decision and remanded for 
further findings. Muzzana v. State, 653 
P.2d 658 (Alaska Ct. App. 1982).
Power of trial court to grant bail in 

derogation of subsection (b). —  Al­
though there is an inherent power in the 
trial courts to grant bail where no statute 
or constitutional provision expressly au­
thorizes or prohibits it, since the legisla­
ture has here specifically forbidden bail to 
those convicted of unclassified felonies 
and class A felonies and the supreme 
court has enacted a rule which the court of 
appeals has construed to be consistent



Sec. 12.30.050. Release of m aterial witnesses. If it appears by 
affidavit that the testimony of a person is material in a criminal 
proceeding, and it is shown that it may become impracticable to se­
cure the presence of the person by subpoena, a judicial officer shall 
impose conditions of release under AS 12.30.020. No material witness 
shall be detained because of inability to comply with any condition of 
release if the testimony of the witness can adequately be secured by 
deposition. Release may be delayed for a reasonable period of time for 
the de *ition of the witness to be taken. (§ 1 ch 20 SLA 1966)
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with that legislative action, the trial court 
has no inherent authority to grant bail in 
derogation of subsection (b). Stiegele v. 
State, 685 P.2d 1255 (Alaska Ct. App. 
1984).
Applicability of 1982 amendment. —  

Provision of current subsection (b) that "if 
a person has been convicted of an offense 
which is an unclassified felony or a class 
A felony, the person may not be released 
on bail either before sentencing or pend­
ing appeal," does not apply to defendants 
whose convictions occurred before its ef­
fective date of January 1,1983, and it was 
error to revoke defendant’s bail on the ba­
sis oi this provision where defendant had 
been convicted prior to January 1, 1983. 
Kwallek v. State, 658 P.2d 794 (Alaska 
Ct. App. 1983).
The 1982 amendment of subsection (b), 

effective January 1,1983, did not apply to 
defendant arrested prior to January 1, 
1983 but convicted after that date. Parker 
v. State, 667 P.2d 1272 (Alaska Ct. App. 
1983).
No conflict exists between subsec­

tion (b) and Crim. R. 4a(a), which pro­
vides that a defendant in a criminal pro­
ceeding is entitled to bail pursuant to AS 
12.30.010-.080, Gince Crim. R. 41(a) 
adopted by reference subsequent amend­
ments, including the 1982 amendments to 
subsection (b). Stiegele v. State, 685 P.2d 
1255 (Alaska Ct. /pp. 1984).
Constitutionality of subsection (b). 

—  For constitutionality of subsection (b) 
prior to 1982 amendment, see Griffith v. 
State, 641 P.2d 228 (Alaska Ct. App. 
1982). See also Walker v. State, 652 P.2d

Collateral references. —  Constitu­
tional right to bail pending appeal from 
conviction. 19 ALR 807; 77 ALR 1235.

88 (Alaska 19L2); Muzzana v. State, 653 
P.2d 658 (Alaska 1982).
Subsection (b), which denies release or 

bail before sentencing or pending appeal 
to persons convicted of an unclassified or 
class A felony, is not an unconstitutional 
invasion of the supreme court’s rule-mak­
ing power since it does not conflict with 
any supreme court rule. Stiegele v. State, 
685 P.2d 1255 (Alaska Ct. App. 1984),
This section does not deny substantive 

due process or equal protection rights 
since the average member of the class 
comprised of those convicted of unclassi­
fied felonies and class A felonies will 
serve a longer sentence and therefore 
present a greater risk of flight than the 
average offender convicted of a class B fel­
ony or a lesser offense and, in addition, it 
would not have been unieasonable for the 
legislature to conclude that the average 
unclassified or class A offender is more 
dangerous than the average class B or C 
offender, and therefore, a legitimate basis 
exists for the legislative classification dis­
tinguishing unclassified and class A felo­
nies from class B felonies. Stiegele v. 
State, 685 P.2d 1255 (Alaska Ct. App. 
1984).
Applied in Nighswonger v. State, 680 

P.2d 105 (Alaska Ct. App. 1984).
Quoted in Bobrova v. State, 674 P.2d 

834 (Alaska Ct. App. 1984).
Stated in Walker v. Huston, 689 F.2d 

901 (9th Cir. 1982).
Cited in Kelly v. State, 663 P.2d 967 

(Alaska Ct. App. 1983); Dyer v. State, 666 

P.2d 438 (Alaska Ct. App. 1983).


