
ATURE COMMITTEE 
LOOSE JUDICIARY

ALASKA LE' 
7 8 8 0



■FE3 02 '9*J Id = 32 ALEC 202 5-J7-4646-

crime. As the average time served went down dramati­
cally , crime went up.

Most people would say that land o f makes sense. 
Crim inals cur count, too. It was interesting that an 
organization in Texas the National Center fo r Policy 
Analysis, did an economist's computation o f the cost 
o f crime. They acted on the proposition that crimes arc 
intentional acts and that they're freely committed by 
people who calculate the cost to them fo r comm itting 
crimes. And that in many cases the crim inals, while 
they may not do it in a mathematical way like econo­
mists, nevertheless have a general feeling o f what their 
chances arc o f getting caught. And i f  they do g e t 
caught, what’s going to happen to them.

And au they did some calculations. They multip lied o f 
percectagcofcrim inaJsthatgotcaughtforcachoffcnae 
times the like lihood o f conviction, times the amount o f 
months that they would serve, and they came to a very 
interesting statistic. And that was tbai the expected 
time in prison fo r each murder is something like 2.3 
years. For rape, it 's  8 0 3  days. For robbery, i t ’ s 27 
days. For aggravated assault, jus t a little over 13 days, 
and fo r bu rg la r/ i t ’ s 5.4 days.

Now , obviously those that are caught serve much more 
time than that. But that’ s taking the average time that 
people serve, and then mu ltip ly ing that by a factor o f 
what their chances are o f being caught Now as I say,
1 don’ t th ink that crim inals figure those things out 
exactly, but they do have a pretty general idea. And fo r 
that reason, many o f them feci that crime does pay.

The important th ing is, as was mentioned earlier in the 
opening remarks, today wc have a situation where 
crim inals are spending actually very little lime in 
prison. We have a revo lv ing door situation where the 
same people are com ing back to prison, spending a 
little time, then going out to comm it more Crimea. And 
then most o f them urecom ing back to prison at one time 
o r another.

I t seems to me that there’ s several things that we need 
to do, and while I cou ld go into (he analysis even more,
I th ink it 's perhaps important that we ta lk about what 
are the changes that have to be made. Le t me jus t say 
this, however: Wc did have a period o f time during the 
last 30 years when crime began to go down, and that 
was at the beginn ingo f the 1980s. By that time, citizens 
had had enough o f the old lenient phi) .vophy and by the 
last ha lf o f the 1970s, into the e d it eighties, judges

were sentencing more people to prison fo r serious 
crim cs-.prnticu larly vio lent feIonies...and they were 
sentencing them for longer periods o f time. And so 
from about 1981 through 1985, crime actually went 
down in the United Statcs._thc firs t time thac had 
happened, since World War II.

But what happened by 1985 was that the prisons were 
lu ll, overcrowdcd...and so it was af that poinc, i f  you 
look at the statistics, thac people started being let out 
much esalicr and not completing their fu ll sentence.

Indeed, today the facts are that the average sentence fo r 
a felony in the United States is four years, but the 
average time served is about 13 months. And ihat’s ju s t 
the average fo r all felonies. Tha i’s everything from car 
theft on one end up to murdcron the other end. But the 
amount o f time that people are actually serving is only 
about a quarter o f that, and most o f thar is because o f a 
lack o f prison capacity.

The other th ing that I think wc have to recognize is that 
even though in 1990thecrimejratein the United States 
was lower than it was in 1980, there were two s ig n if i­
cant differences in 1990 over 1980.

One was the tremendous amount o f violence, and wh ile 
property crimes in general were down or plateauing, 
vio lent crimes were considerably greater. Secondly, 
that drugs, particularly crack, was an increasing prob­
lem in the inner city.

The drug problem is kind o f interesting. Up un til 1981 
or '22, most o f the emphasis, what emphasis there was, 
on a national scale, was on law enforcement. In 1982, 
there was a comprehensive national strategy which 
included prevention, education, treatment and reha­
bilitation. along w ilb strong law enforcementandstrong 
international action.

And from 1982, that period when this strategy was 
implemented, up until the present time, we had a 50 
percent decrease in drug use in the United States. Most 
o f the decrease in dreg use was due to the preventive 
activities in schools and dreg-free workpiaceprograt.is 
in business and industry. And so we have approxi­
mately ha lf as many people today using drugs as we did 
at the beginning o f the 1980s.

The drug problem , however, is storting to turn up again, 
particularly in high school and ju n io r high school aged 
students. The reason is because we have this problem
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in the United States that when something's no longer 
getting a lo t o f attention, people start to forget about it. 
Andao the preventive efforts in schools and businesses 
are perhaps not as diligent as they have been in the past. 
Wc have to be very wary that wc don't get another 
major drug problem in our schools.

However, Ihe thing that has happened is that among 
those people who comm it most o f the crimes in the 
inner cities, both small crimes and major crimes, drug 
use has actually intensified. Because w ith half the 
raaricst lessened, drugs have been relatively available 
in the inner cities. The price has been cheap because 
you don’ t have the demand that you had before. In 
addition to that, you have had crack introduced, which 
in my opin ion was a cynical economic marketing act by 
the drug purveyors, who could no longer sell hundred 
do lla r lines o f cocaine to relatively affluent people. So 
now they manufacture cocaine in crystalline form, so 
they could sell S5, SJO andS20 rocks o f cocaine to less 
affluent people in their communities.

So we have these things lacing us today: a continuing 
problem w ith crack, anincreaseofdrugusein tbeinner 
city , a revolving door situation as far as prisons are 
concerned, and a tremendous increase in violence.

There were two interesting comments that \ noted 
yesterday in the paper. Onewasthatthere'sbeena61 
percent increase du ring the 1980.°...61 percent 
increase...in shootings committed by Americans 15 to 
19 years o f age. Tha i's jun io r high and high school 
aged kids. For example, in our nation’s capita], in 
Washington, D.C., the children and teenagers treated 
fo r knife and gunshot wounds in the last seven years 
has increased 1,740 percent. In some inner cities like 
Washington, D.C., New York, Los Angeles and o tha 
places, we lite racy have a war going on. What we have 
is a juven ile army out there, with the latest figures 
indicating that 270,000 children carry guns to school 
each day.

Now , 270,000 c lii ld ic n .J t 's  hard to put that into any 
kind o f context, but fo r comparison that’s ha lf the 
projected size o f the United States A rm y by the year 
1995. The number o f kids going to school carrying 
weapons today, Is ha lf the size o f what the A rm y is 
going to be in 1995. What do we do about it?

The firs t thing is we 've got to be realistic about sen* 
icocing. We have got to change sentencing and recog­
nize that on ly i f  we’ re able lo put people in prison for

violent crimes, or fo r repetitive crimes, that we w ill 
stan to get them o f f the street. Many people say thac 
we’ re spending more forprisons than wedo fo rcduca- 
tion in our state. That may be true, but let me say this: 
Prisons are more effective in the job they ’ re set up to do 
than the educational establishment is w ith the job it is 
charged with.

Wc know that while people arc in prison, they're not 
committing crimes against citizens on die street and in 
their homes. And I can’ t say that education is equally 
effective in teaching people to read and write under 
some o f the conditions in some states today.

Now, obviously we need to support both. 1 th ink one 
o f the mistakes wc often make is that people w ill say, 
well, we’ve got to do this instead o f that, or wc can’ t put 
money in to prisons.-bccause we have to give it to 
education. Wc need to do both. And I  know probably 
all o f you face these tremendous dilemmas at homo in 
terms o f try ing to squeeze all the requirements into the 
revenues that arc available. But I th ink it is important.

The other thing that wo need lo do is decide who 
belongs in prison, as was stated earlier by Representa­
tive A lw in . Earlier he mentioned that some people 
shouldn’t be there. How do you know when a person 
belongs in prison?

W ell, i t ’s lough. I t ’ s not always possible to te ll on their 
firs t time through- But you sure know when they’ ve 
been (o prison and gotten out and committed a new 
felony, and come backa.second time and gotten nut and 
committed a third felony. About tho third or fourth 
time around, they have self-selected themselves as a 
candidate fo r a long time in prison. And I think when 
that happens, wc ought to say this person is going to go 
to prison for, i f  not the rest o flh e ir life , at least un til they 
get to that period where statistically w c know they kind 
o f bum out as far as crime is concerned. Maybe they 
can’ t jum p the fences anymore, tunning ahead o f the 
police o r whatever it is. but we know statistically thar 
by the tirre a person gets to about 50 years o f age, 
they're not as like ly to comm it crimes anymore. Ihope 
it isn’ t true that in prison ibey learn to read and write, 
so that the robber becomes a forger when he gets out 
about that age. But in any event wc do know that i f  a 
person after the third or fourth time around is kept in 
prison, we know that tliat ind ividual who has the 
capability o f committing anywhere from two dozen to 
150 crimes per year is going to be out o f reach where 
he or she can no longer prey on society.
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The second tiling we've got to do is we've got to have 
society keep its promises. We have to keep our 
promises 10 the citizens Of our country and aiso to the 
criminals.

One of the things we do when a person is put on 
probation, is thac the judge very sternly lectures him or 
her and suys. T m  puctlng you on thro? years’ proba­
tion. I’m suspending two years in prison. Now if you 
get caught committing a crime or violating your proba­
tion during this thrce-yearperiod, you're going to go to 
prison." Well, actually the judge knows, and the 
criminal knows, that that’s probably not true. When 
that individual does commit a new crime, a new rob­
bery, a new burglary, chey’rc going to come back 
maybe ;n front of the same judge, or in front of another 
judge who sees the record, and wbat that judge is going 
to do. [f he sentences him to prison tha second tiino at 
all, he’s going to make it concurrent with the sentence 
that was suspended for the first crime. In effect, the 
person on probation gets a free crime.

We have got to start JiYing up to our promises .and when 
an individual violates their probation, they go to jail or 
prison for the length of the term of the first crime, and 
on tup uf dial serve whatever the sentence is for the 
second crime, so that we don’r give away crimes as a 
condition of probation.

Thirdly, wc have to recognize that what I’ve been 
talkingabout...beingrealistjcinb:cpingproinises..dias 
serious implications for the criminal justice system, 
particularly corrections. And it's important that we 
look at the whole criminal justice sy tern.

Yesterday President Gin ton announced federal funding 
to support putting up to a hundred thousand new police 
officers on the street. I think perhaps there’s a good deal 
that can be done along that line. Actually, the money he 
talked about will barely support 60,000 officers on the 
street, but at least it’s a start, audit’s going to take time to 
work through this. And there were a lot of oilier propos­
als, too, many of them which arc good.

But the thing that was forgotten is you can t just look 
ut that stage of the criminal justice system. We have 
today, in cities and counties on the streets of our nation, 
jus t under 500,000police officers. Now j f  we add, let’s 
say, somewhere between 60 and a hundred thousand 
new officers, wa’ra making a dramatic increase in the 
number of officers on the street. Particularly if these are 
added to the street patrol forces, because a good third,

at least, of those other officers ore working on special­
ized details or administrative duties.

Now, unless wc have the courts, the judges, and ulti­
mately the correctional facilities, to accommodate the 
arrests made by those officers, they really will not be 
adding to our ability to stop crime and to be a credible 
deterrent to the criminal.

In a bill that was introduced last week, by Senator Dole 
and several other members ox the Senate, Is a provision 
that does recognize tins flow-through of the criminal 
when you add new police officers. This bill nor only 
provides for new police officers, but also provides for 
matching grants to states for prison construction, as well 
as the building of some regional prisons which can be 
used for both federal and state prisoners. Now I think this 
is a much more realistic approach to solving these prob­
lems, because the bill that looks at ihc whole system.

Wc also have to recognize that wc have to look atmora 
cost effective ways to build additional prisons as they 
arc necessary, so that we can accommodate people for 
longer periods of time. I don’t think we have to go on 
building prisons forever. You know, there's some 
people in the ACLU and elsewhere who say if you keep 
building prisons at the rate that we did during the 
1980s, by the year 2050 every other person in the 
United States will be in prison.

Weil, Jet’s be realistic. Idon’tthinkany of us believes 
that’s true. I think there will be a point at which wc 
don't have to build any more prisons because we'll 
have the people who need to be in prison there.

We have, at the present time, 3 little over 800,000 
people out of a population of 252 million who arc In 
prison. Of the three million people totai, or less than 
one and a half percent of the population, who are under 
correctional custody, only a quarter of (hose people, 
about 26 percent, are actually in prison; 'he rest are on 
parole or on probation.

Soil seems to me that adding additional prison capacity 
for a short period of time, and making sure the people 
who belong there stay there, is going to be a very good 
investment in the long nm. Howrvpx, if will not ha the 
horrendous continuation of the budding boom of pris* 
onaduringtheclghties, which wasinlargepart because 
no prisons were built between 1950 and the late 19 . Os, 
due to the move away from incarceration.
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T im ©  t o  t a r g e t  
h a r d - c o r e  c r im i n a l s
T o many people in this state, public safety is 

an oxymoron. Violence is seem ing ly  com­
m itted at w ill, c rim ina ls s lip  th rough  the 

cracks, and the price is paid only by those who obey 
thv law.

Into this mix comes Initiative 593, the so-called 
"Three S trikes You’ re Out” measure. It would send 
those who commit three violent feionics to prison 
for life, without the possibility o f parole.

By i tse lf , 1-593 w o n ’ t w ipe c rim e  from  our 
doorsteps —  it’s certainly no panacea fo r the soci­
etal problems that plague us. But it is a way to bring 
fairness back to sentencing 
and it should be approved by 
the voters on Nov. 2.

Initiatives are, almost by 
d e fin itio n , a poor w ay to 
make law. It removes a mea­
sure from the give-and-take 
po ss ib le  when d iv e rg e n t 
in te rests w o rk  to hone an 
idea to general acceptability.

Those behind In itia tiv e  
593 tried to do that during the 
la s t s e s s io n  o f  the 
Legislature. Though a major­
ity of House members signed on to a proposal essen­
tially the same as now before us on the general elec­
tion bailof, it never came to a vote. The proposed law 
became the initiative.

1-593 is fair. Though crime and crim inals seem all 
around us, only 7 percent o f crim inals commit 70 
percent o f the violent crime. I t ’s these crim inals who 
pose the greatest danger to our society and it is these 
whom 1-593 would put in prison fo r good.

.. Someone who faces a third conviction fo r violent 
crime shows clearly that he or she has not learned 
from past m istakes and has chosen not to be a law- 
abiding citizen. 1-593 will remove the worst element 
o f criminals, the hard core, from  society.

The key, remember, is v io len t c rim e . M erely 
breaking a law doesn’ t eam someone a life sentence.

Voters should not be put o ff by appeals that such 
a proposal w ill bankrupt the system  o r condemn 
the wrong people lo a life behind bars. Only the most 
serious o ffende rs w ill face such a fu tu re . But i f 
they don’t, the rest o f  us may not have one at all.

ELECTION

I n i t ia t i v e  5 9 3
/  Yes
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Three strikes’ 
deserves approval
I nitiative 593 would be one tough law. If °nacted, “Tliree 

Strikes, You’re Out” would mandate true life unpriQ'm- 
ment — with no possibility of parole — for adults 

convicted of their third violent felony.
Washington state would thus acquire the harshest ha­

bitual-criminal law in the nation. Frankly, this doesn’t 
sound like such a bad idea — though 110 one should 
assume this limited measure is going to make much of a 
difference in the crime rate.

Opponents of 1-593 have offered some impressive- 
sounding arguments against the measure. But none of the 
charges quite stick.

For example, much has been made of the fact that
second-degree assault — a 
crime that could occur during a 
barroom brawl or strong-arm 
robbery — would constitute a 

---------------------------------- “strike” under the initiative. Op­
ponents raise the specter of tavern rowdies accumulating 
minor offenses and eventually being sent up for life.

This argument fails the real-world test. State conviction 
records show that of the 63 felons who would have “struck 
out” under I-593’s provisions in 1991, virtually all were 
real bad guys: killers, rapists, armed robbers and the like. 
Of those who would have struck out with a second-degree 
assault conviction this year, all were violent criminals who 
had plea-bargained down from a more serious charge.

Another contention is that 1-593 would impose excessive 
costs on the criminal justice system. Yet the law would 
affect only a relative handful of convicts — 40 to 70 a year, 
according to the state Sentencing Guidelines Commission.

It’s true this many additional life sentences would entail 
geriatric and medical expenses. Unfortunately, taxpayers 
get stuck with such bills anyway when aging ex-convicts 
ultimately wind up in nursing homes and hospitals at • 
state expense'. Likewise flawed are the claims that prison- 
construction'ahd criminal-defense costs will grow onerous 
under 1-593. The high numbers cited by opponents typi­
cally assume that three-time offenders, once freed, don’t 
commit additional crimes and generate additional ex- .. 
pense3. Tha t’s a naive assumption, to say the le a st'

In this context, it’s a grave mistake to focus only on the 
cost of imprisonment. When active criminals are allowed to 
return to a life of crime, they visit horrific new costs on 
victims and 0 immunities. In 1988, a U.S. Justice Depart­
ment study estimated that such non-prison expenses aver­
age $430,000 a year — per offender.

1-593 is narrowly targeted, and it isn’t likely to make a , 
noticeable dent in the overall crime rate. At a m i n i m u m , 
though, it wovild snare some of the state’s most dangerous 
felons and put them out of commission for good. And with 
any luck, other hardened criminals may feel a sudden. ..... 
inclination tc wreak their havoc in more forgiving states'. ‘
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E v il abounds when good people 
do nothing. Arc you concerned 
for your children's future? 

About the increase o f gangs in our 
town? Arc you frightened? Do you feel 
safe? There are some active things we 
can do to decrease crime and violence in 
our community. But it can only happen 
i f  you are willing to get involved. 
Please plan to attend our Crime Summit 
a public forum, Monday, December 
6th, 7:00 p.m. at East High Audito­
rium.

A b rie f presentation will be given 
by the following professionals to iden­
tify the problems and inform us o f what 
important choices are needed to change 
what is happening in our community:

Charlie Cole Attorney General
Dr. Bill Mell Dir. o f Secondary Ed.
Kevin 0 ' leary Chief, APD
Mike Grimes President, APOA
Frank Pruitt Comm. Corrections
Edward McNally District Attorney
Janice Lienhart Victims for Justice

All assembley people will be invited 
as well as all Anchorage legislators.

We will inform you o f what each 
person can do to make a difference. I f  
the legislators and the assemblyman see 
the volumes o f citizens who are willing 
to get involved, they will work harder 
to make laws that work for the people. 
You will learn o f a new program that is 
directed towards preventing juvenile 
crime. You wi’ lleam o f important leg­
islation that needs community support 
to stop the increasing crime in our com­
munity. We hope to set up a phone

S U M M I T -  
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chain so that bv one simple phone call 
thousands o f messages will be directed to­
wards legislators showing them people 
care and demand action.

It is not too late to save Anchorage 
from the gang problems and crimes of 
the big cities.

IVEMU3T ACT NOW!

V IC T IM  JU ST IC E

VFJ joins in “ celebrating" with the 
Samuel’ s family to see that the Alaska 
Supreme Court has agreed with Judge 
Michalski’s original finding over 4 years 
ago, that Jonathan Norton’s confession o f 
killing Duane Samuels in 1989 was 
admissable as evidence. Though we have 
no understanding o f why it took so long 
for the Justices to make the "right 
decision” ; wc do applaud and praise them. 
Not only for the Samuel families' ordeal, 
but for Duane Samules who can no longer 
speak for himself, this decision will set a 
precedent for future juveniles. Thank you, 
Justices Moore, Matthews, Burke, 
Rnbinowitz and Compton!

“THREE STRIKES AND 
YOU'RE OUTt“

U N D E R L Y I N G  C U R R E N T S

by Janice Harris Lord 
Down at the counhouse, the defense 

attorney tosses his file on the counsel 
table and walks slowly to the jury box.
He makes eye contact with every juror, 
one at a time. After a long and pregnant 
pause, he crosses his arms, puts his 
finger to his lips and frowns, obviously 
pondering the gravity o f the words to 
come. He leans over the jury rail and 
whispers as i f  his very life depended on 
it. “ I f  1 could only bring the deceased 
back to life, believe me, I would. But 
punishing my client won’t do it either." 
He pauses again and in a more audible 
voice, " I t  wasn’ t his fault, He never 
intended to kill. This woman the state is 
calling the “ victim” was simply... and he 
pauses to make each word count..." in the 
wrong place at the wrong time."
Various exerts say they know what is 

wrong with America. Alienation. 
Boredom. Clearly it is “ somebody else’s 
fault." Have wc lost the ability to speak 
the language o f personal accountability? 
Is our moral vocabulary so lacking and 
our convictions so weak that we simply 
quit? Are we so afraid to face honest 
guilt, honest pain, honest responsibility 
that the simplest way out is to blame 
somebody else? This is the face and 
voice o f almost every offender. Let us 
stop finding reasons to let them out o f 
prison early, making excuses for them. 
Instead o f processing them over and over 
- adopt Washington’s law; 3 STR IK Fo  
AND YOUR OUT! The 3rd felony 
regardless, constitutes a life sentence! 
That would cut are crime 75-80% at least, 
since 80% o f crime is done by repeat 
offenders! Now that’s deterrence!



H arsh  Pun ishm en t on  W a sh in g to n  A g end a

A state Supreme Court 
ruling and a proposed initia­
tive would make a powerful 
package of crime protection 
and retribution in Washing­
ton state.

The Washington high 
court upheld a controversial 
measure that allows the state 
to hold some sex offenders 
past their release date on a 
civil commitment. And on 
Nov. 2 voters will decide on 
a "Three Strikes You're Out" 
initiative that would lock up 
persistent offenders for life.

There is reason to believe 
that a public that has hailed 
the state's Community Pro­
tection Act, of which the civil 
commitment is a part, will 
like Initiative 590 (the pro­
posed Persistent Offender 
Accountability Act).

Under the "Three Strikes" 
initiative, resurrected from a 
House bili that did not pass, 
someone convicted of a third 
serious offense would be la­
beled a "persistent offender" 
and get a mandatory life sen­
tence without possibility of 
parole. The proposed mea­
sure is harsher than other 
sta te s' habitual offender 
laws. All Class A felonies— 
generally violent crimes like 
murder, rape, controlled sub­
stance homicide, homicide 
by abuse, assault of a child, 
first degree arson and first 
degree attempted arson— 
would count. Manufacture, 
delivery or possession with 
intent to deliver cocaine or 
heroin also can be charged as 
a Class A felony. Other 
crimes listed as serious of­
fenses in the proposal in­
clude second degree assault, 
second degree child molesta­
tion, second degree child as­
sault, indecent liberties, sec­
St.ile Legislatures November 1993

ond degree robbery, vehicu­
lar assault, any Class B
felonv with a sexual motiva-/tion or any felony committed 
with a deadly weapon.

Some of the state's law­
makers who agree with the 
persistent offender concept, 
however, are not comfortable 
with the long list of crimes 
defined in the initiative as se­
rious offenses that add up to 
life without parole. Conceiv­
ably, a third bar fight could 
get you life without parole 
under this initiative depend­
ing on the charges filed. An 
analysis by the state's Sen­
tencing Guidelines Commis­
sion said that the measure 
would affect a relatively 
small group, increasing the 
prison population by about 
300 beds a decade from now.

The small impact num­
bers were predicted mostly 
because third felonies are in­
frequent, and because of­
fenders committing the mosi 
violent of the crimes would 
probably get tiff sentences 
anyway. Roxaime Lieb, a for­
mer director of the Sentenc­
ing Commission now with 
the Washington State Insti­
tute for Public Policy, said 
that other habitual offender 
proposals made since guide­
lines were enacted usually

predicted dire fiscal conse­
quences. Still, Lieb and oth­
ers who helped craft the sen­
tencing guidelines find it dis­
turbing that this broadly ap­
plicable, mandatory mini­
mum law could eclipse some 
of what the guidelines have 
achieved in sentencing re­
form. She said mandatory sen­
tences remove flexibility but 
don’t necessarily ensure more 
certainty and fairness because 
of bargaining over charges 
and other side-stepping.

"You can adjust the guide­
lines if you want harshness," 
Lieb said, acknowledging 
that feelings of frustration 
and helplessness about vio­
lent crime give life to these 
g ra ss-roo ts proposals. " I  
don't see where the opposi­
tion is going to come from."

Meanwhile, the initiative 
has strong, deep-pocket 
backers like the National Ri­
fle Association. The NRA 
says its efforts in Washington 
state represent ongoing in­
terests in criminal justice re­
form and victims' rights. 
Groups on the other side of 
the gun lobby, however, say 
the NRA's latest tack is to di­
vert attention from guns by 
imploring states to simply 
lock up felons forever.

Many of the serious o f­

fenses named in the "Three 
Strikes" proposal are sex 
crimes, including specific 
crimes against children. De­
spite the sweeping sexual 
p redator legislation ap­
proved in 1990, belief that 
sex offenders don't get long 
enough sentences is helping 
drive this initiative.

Civil commitment of sex 
offenders, a unique, contro­
versial provision cf Wash­
ington's Community Protec­
tion Act, was designed to fill 
a perceived gap in the law 
that allowed release of 
known, dangerous criminals. 
The Washington Supreme 
Court this summer upheld 
the right of the state to hold 
some convicts past their re­
lease dates by committing 
them as mental patients.

The outrage of civil liber­
tarians and the Washington 
State Psychiatric Association 
notwithstanding, the high 
court said the law does not 
violate a person's right to 
due process or other consti­
tutional guarantees. The law 
says "any person who has 
been convicted of or charged 
with a crime of sexual vio­
lence and who suffers from a 
mental abnormality or per­
sonality disorder which 
makes the- person likely to 
engage in predatory acts of 
sexual violence" may be con­
sidered for commitment. Re­
lease from the Special Com­
mitment Center is possible 
only if a court finds that the 
person's mental abnormality 
or disorder has changed in 
such a way that the commu­
nity is safe. The unsuccessful 
challenge to that premise 
was made on behalf of some 
of the 21 people held under 
the provision.
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W e lfa re  Incen tives H ave M erit, 
b u t Reform s M ust Go D eep e r

By Suzanne Reids
Money talks. It talks to the rich and 

It talks to tho pcoc But It has a dittos 
sot -vocabulary for rich and poor.

A prosperous father pmmires his 
:c£naije daughter a dollar fbr every A 
on her report card. Welfare strategists 
use similar strategics to keep teenage 
mothers in schooL

A welfare program In Ohio, fbr az- 
lunple, fattens the welfare check by $62 
each month that a teenage mother 
stays in School or returns to school alter 
dropping out. But, l&e the child-whose 
allowance ia docked because of bad 
grades, a teenage mother who quits 
school or who has more than two un- 
exensed absences has her welfare 
check cut by £<32.

B.F. Siinnen the behavioral psy­
chologist who pushed rewards and 
punishments as a powerful means of 
changing behavior; would appreciate 
ihls Imaginative public boxing of his 
theory. An Ohio teenaga mother with 
ono child, who is eligible fbr a month, 
ly grant of £274, soon learns thd  she 
can earn as much as $336 a month if

Ah attenfpr to lurir j, 
n ten jives mound can't liiirlj 
lA k l f t  W&tedefinc i ';:c; 

social jslahdaids cmil revive j 
social stigma far hurl ful 
behavior, nothing cjsei ■ > 
f  is likely to make j, * 
rttuth ofd difference.-1: ■

aha attends school and as little as S212 
if aha doesn't.

LEAP — fbr Learning, Earning 
Parenting—emphasizes the main ben­
efit of a Ugh school education: hope for 
n better job. LEAP also ahowa that dis­
cipline and learning can pay as you go.

Not everybody takes advantage of 
ihe program.

May 17, 1993

■ In a six-year study of more than 
7,000 teenage mcthsns, the Manpower 
Demonstration Research Corp. of New 
York fbund 61 percent of teenagers 
stayed in school when they earned tho 
bonus, compared with 51 percent in a 
control group who did not. Nearly half 
the teen dropouts who received eco­
nomic enticements returned to school, 
compared with about a third who did 
not Such percentages demonstrate 
premise.

What's striking Is that so many 
teenagore who would earn extra money 
decided to forgo the bonna and accept 
tho penalty rather than go 03 3CbooL

This tells us that to many teenage 
mothers, $62 doesn't mean much, at 
least not enough to go to school. Soma 
teenage mothers probably have other 
means af hidden support from their 
families or even the fothere of their 
children. Many of these young women 
never learned the value of education.
■ The incentive approach to welfare 
la bcrdgn, and a 10 percent increase in 
the number of teenagers who stay in 
school makes It -worthwhile. But be­
havioral approaches to welfere and ed­
ucation suffer from the same problem 
that critica of Skinner identified when 
they applied his theories to many other 
human endeavors. They dotftgot to the 
root of problems. Whether measured 
in dollars or sense, such incentives arc 
superficiaL

Thirty years ago, welikre agencies 
became moral regulators, refusing to 
pay an unmarried woman who had a 
man in her house. Tho state became 
lha husband who looted for cheaters 
under the bed, wnding out snoops at 
all hours to ensure the uprightness of 
the welfare recipient The law of unin­
tended consequences let men off the 
hook aitogethec Marriage didn't pay. 
Only box did.

Stigma disappeared. The number of 
welfare mothers who gave birth to chil­
dren cm of wedlock soared, The stig­
ma of unwed motherhood evaporated, 
too. The rise in the number of unwed 
mothers accounts for more than 70 
percent of additional welfare families 
between 1987 and 1991.

Sen. Daniel Patrick Moynihan of 
NcwYbrk.thc godfather of welfare re­
form, wants even more incentive pro­
grams for welfare recipients. Hah es­
pecially troubled by the way society 
has come to accept increasing types of 
deviant behavior as normal

Unwed motherhood, in this sce­
nario, has been normalized. What wa3 
once shocking has become common­
place. What was onco shameful la now 
celebrated. An attempt to turn incen­
tives around cant hurt, but until we re- 
d-fina aodal standards and revive so- 
L—il stigma for hurtful behavior 
nothing else la likely to make much of 
a difference.

Harah, maybe, bat true. Maney 
talks. But those who take it often talk 
back, and we may not like what we 
bean ®

Suzanne Fields, a. atwmdstjbr the Wash-. 
higton ’Hmes, is nationally syndicated.

Three  Strikes 
a n d  You're O u t 

fb r G ood
By Deroy Murriock

Some pecpla just oarer learn. After 
serving less than five years of two 15- 
year prison terms for convictions in 
two rapes, Walter “Animal” McPadden 
did itflgdn. In 1981, ho was somsnced 
to another 15 years fbrthe kidnapping 
and rape of a woman whfio hu was an 
parole. By 1985, though, McFaddcn 
was out on tha street once more. With­
in a year, he met an 18-year-old Tbxna 
girl, whom he n.->ed and murdered. 
Then he killed hBt .wo young friends.

Ambrose Harris doesn't get it ei­
ther Authorities coy that after 44 trips 
to jail fbr rapea and armed robberies, 
Harris, 40, abducted Kristin Huggins, 
a 22-yetuMild Philaddphia-area artist 
A week before this past Christmns Eva, 
Harris allegedly shot Huggins twice in 
the head, then buried ben Spinning 
through the justice system's revolving 
door apparently made Harris dizzy. 
Perhaps that's why he laughed through 
his arraignment.

In s ig h t • 19

COMPLIMENTS OF THE 
ALASKA STATE LIBRARY



1992' 1980-

t im e  fro m  a n re s f io  se n te n c in g
^Average' I ii'. d ays 'i^ T A  V

.uowmres* >C7̂rac7Traer

S e n te n c e s  v s i :t im e  se rved
and estim ated

White! inmates

F^mafe Inm ates

"Such people a re  the right 
people to put aw ay ,” says E ric  
S terling of Washington's C rim i­
nal Justice Po licy  Foundation .

But S terling says It’s  ha rd  to 
iden tify  potentia l repeat of­
fenders. He fea rs that "b lun ­
derbuss" get-tough law s more 
easily  snag d rug  o r b u rg la ry  of- 

: fenders than the v io len t crimt- 
i nats they ’re designed to stop.

And. iie  says, o vercrowded 
and underfunded prisons may 
con tribu te to v io len ce by m ak­
ing c r im in a ls  m ore hardened 
than when they went In.

"W here d id  a ll these c r im i­
n a ls  co m e  fro m ? ” S te r l in g  
asks. "W e ll, Ihey cam e from  
our co rrectiona l Institu tions."

A 1992 s tu d y  by the Sen tenc­
ing P ro ject show s the USA has 
the w o r ld ’s  h ighest in ca rc e ra ­
tion ra te , about 455 per 100,000 
people, com pared w ith a  ra le  
of311 per 100,000 In South A fr i­
ca; 111 per 100,000 In China: 
and 42 per 100,000 in Japan .

O vera ll, the sta te and fe d e r­
a l prison population h it a  re c ­
ord 925,247 inm ates in June , up 
more than 180% since 1980.

But there's no ev idence that 
such exp losive prison growth 
has stem m ed c r im e .

V io len t- c r im e  re p o rts  n a ­
tionw ide dipped s ligh tly  in the 
first s ix  months of 1993, but 
there s till has been a 45% rise 
s in ce the e a r ly  1980s.

Such num bers, though, don't 
re flec t the p u b lic  c ry  for pun­
ishm en t It ’s  "beyond dispute,” 
M cN u lty  says, that c r im in a ls 
can ’t harm  the pub lic  from  ja il. 
"At least w e’re  stopping those 
offenders. Peop le w ill rea lize 
the price they'll pay.”

j& Q m batirig  g u n s  w ith  jail, p r i s o n
yjh'e number of criminals in prisons in lha USA has increased by more lhan 180% since 1980, and the 
number in local jails has more lhan doubled, i he number cl lull-lime law enforcement oiticers has 
risen by 40%. Vet Ihe violent-cnme rate has riSon by 27%. The war on crime:
O ffice rs  v s . in m ates 925,247 V

" 8 0 0 ,0 0 0 -

: -.600,COO-

Law enforcement-
-o ff ic e rs -
1— I— T 1748,830

State/federal
Inmates

.400
j _ j /L
1444,584 I

Local all Inmates

[163,994
CBW

U .S . v io le n t c r im e  rate
Crimes per 100,000 population 
800   --------------

td-afctiiailyite se rv e d  by „«,«= y ,«w ,. • • . . . .  r - v i -
•5lnm ajes'fo r Various convictions:, v . 'jrV- ; ,r%Murder
1X3:■ A ve  ra <i n s e n te n c e  t iS T Ir i ie  s e r v e d . * .  .. - r.R ape ji

SW w.    — . •< ?   r  „
20 yr.', 3 mb

13yr.',4 mo.'':

51 Si

Hispanic innr'r
rnmltes

W eapon'^crim es | 
1 ' Drug drim ds f

:••>■ .-RobberyHKBSSffgafli 2 1 0, :r

!; repeat bffefideris:J7 ;  -;
-. Percen tage df vid ien t crim inals In sta te
prisons wno had se rved  time, before: 

'.-•.v Black inm ates!

Source: FBI Urtilomi Crimo repons: Bureau ol Justice Statistics reports By Marty Baumann. USA TODAY
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,':.3V Sam  yilTcent-'Meddis 
"U SA  TODAY

In .W ash ing ton . D .C . a teen­
ager fac ing charges of dead ly  
assau lt goes joy-nd lng wh ile 
free on 51,000 bond. He fa ta lly  
shoots a woman in ano ther ca r 
because he fee ls lik e  "bustin' 
som ebody."

In Hugo, Okla., a 39-year-old 
w ith a  reco rd  of assau it and 

.p rop e rty  c r im es buys an as­
sau lt weapon and k il ls  two peo­
ple. wounds th ree others, then 
k il ls  h im se lf.

M any b lam e the ea sy  access 
to guns fd r such  carnage . But 
s im ila r ly  under are is a ju stice 
system  that, to cr itic s , seem s to 
do lit t le  more than re cyc le  
c r im in a ls  to the stree ts .

That ou trage has sparked 
ca lls  for a crackdow n on re­
p e a t c r im in a ls  n a t io n w id e : 
Washington sta te vo ters ap­
proved s t i l le r  sen tencing last 
year, and C alifo rn ia vo te rs con­
s id e r an In itia tive  th is fa ll.

About 30 sta tes a re  weighing 
s im i l a r  m e a s u r e s ,  m o s t o f 
which p rov ide long sentences 
w ithout e a r ly  paro le fo r m any 
repeat o ffenders.

"Peop le have ju s t  had It — 
they don't want to liv e  w ith  the 
f e a r  a n y m o r e ,"  s a y s  P a u l 
M cN u lty  of the F irs t F reedom  
Coalition, a group that advo­
ca tes stiff c r im e  pena lties.

Looking a t the num bers, re­
peat c r im e  seem s to be becom ­
ing the nationw ide norm:

► About 60% of prison in­
mates have been beh ind ba rs 
befo re , acco rd ing to a U.S. Bu­
reau of Justice S tatistics study; 
44% w ere on probation o r pa-

‘3 strikes, you’re out’ 
. likely^m California..

in  what cou ld spalrk a 
, hew w ave of c itizen  action 
nationw ide , C a lifo rn ia  vot­
e rs  a re  expected to approve 
a c r a c k d o w n  on c a r e e r  
c r im in a ls  In a .N o v em b e r  
1994 ba llo t m easure .

T he m easure , known as 
"T h ree  S trikes and You’re 
O ut/ ' .w o u ld  d o u b le  sen- 

• fences for c r im in a ls  con­
v ic te d  of second s e n  j u s  fe l­
on ies — and re qu ire  a m in i­
m um  of 25 years to life  fo ra  
th ird  offense.

T h ir ty  o ther s ta te s are 
c o n s id e r in g  s im i la r  m ea ­
su re s to tou:>hen sen tences 
fo r repeat o ffenders.

Gov. Pete W ilson sup­
ports the concept, and sup­
porters appear to h3vc easi­
ly  topped the 385.000 signa­
tu re s needed to p iace it on 
the 1994 b a llo t

The in i t i a t i v e h a s . bden. 
pushed by Fresno photogra­
pher M ike Reyno lds, whose 
18-year-old d a u g h te r  w as 
k il le d  by a paro lee in June.

ro le  when re-arrested.
► A m ere 108,000 c r im in a ls  

in one fede ra l study had a stag­
ge rin g  1.9 m illion  a rre s ts  be­
tw een them .

Recen t U.S. and Pennsylva-
"in '■*
onm in a is  co.ntt*! .
o f v io len t crim es.

T a rg e t in g  those c r im in a ls  
sounds s im p le . The re a lity  is 
tougher.

USA T o d a y , p .7 A  12/29/93
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Advocates for victims of violent 
crime in the state of Washington hope 
to send:tbe criminals there a message 
this November: "Three strikes; you're 
out." That’s'ihe Informal dafte of a 
tough anti-crime initiative that would 
sentence a person convicted of three 
violent crimes to life in prison. No pa­
role. No time off for good behavior. No 
exceptions. Goodbye and good rid­
dance. •

.The sponsors of the measure be­
lieveThat murderers, rapists,robbers. 

. drug dealers, and the like belong be- 
hirid :bar3, rather than out-on the 
street, routinely wreaking havoc on 
oilier huinaubeings. As John Dllulio 
tffiteh ‘nearby, most Americans share 

^tliat view.' They also believe that too 
cmahy criminals are getting off lightly. 
.'Ida. Ballasiotes of Friends o f Diane, 
one of the initiative’.s sponsors, says: 
“When I toll-people about the initia­
tive, the. question we’re askedjnost of- 
.ton'ls, ’Why are we waiting three

' !m &  V " - " -
lt ’s instniCtive to look at what hap- 

•■pefiS to a violent criminal in Washing­
ton  udder current law. As In about 30 
States, criminals in Washington are 
sentenced according to a setof guide­
lines authorized by the legislature. 
Jtake. r3pe. A roan convicted.of first- 
degree rape with two prior convictions 
? for violent crimes receives an average 
^sentence tit 10 years, nine months, un- 
::d e rtb e  guidelines. Deduct the stan­
dard one-third for good behavior and 
he’ll typically serve just over seven 
years.
. Robbery; If sonuvne with two prior 
convictions for violent crimes is con­
victed of first-degree robbery -  which 
means he had a weapon or severely 
beat up his victim -  he gets, under the 
guidelines, an average sentence of 
five years and will probably serve

three and a half.
A convicted murderer with two 

priors gets an average of 27 years, four 
months: < that .traiisihteS''to at^ut IS 
yearSA'Washingtoh’d gulddlnes are 
strict in that they mandate that the 
criminal serve two-thirds of his tenn._ 

rJudges are permitted to deviate from \ 
i the guidelines but rarely bother since 
a stricter sentence brings with it an 
automatic appeal. The state has .a 

, death penalty-on. the.books but, hasn't 
used it since 1963.. '

Supporters ’ 'estimate ’that, if 
passed, the initiative would affect only 
30 to 60 hard-core'criminals a  year< a 
burden the state’s overloadediprison 

i system could bearvSUt tbe rule would 
catch.the-heavy-,hitters^ It’s well docu­
mented that a  minority of,recidivist 
criminals commit a majority of violent, 
crimes. !’The majdr came of violent 
crime.Jsletting violenfcririjlnals oufof 
ja il,” }; ays John Carlson, president of 
the Washington Inktitute for-Policy^ 
Studies,- which is .leading the signa- 
ture-coUectiott campaign- . “ Seventy 
percent .of violent crimes are commit­
ted by 6% of violent criminals."

It’s, too early to predict tbie success 
of the initiative,’ since.petitioiiS went 
out about two weeks ago; So fdi* 5,ooo 
have been counted; IStijOOl are'needed 
by July 1  ■? ; ••

The initiative's .fbrinal title Is the 
Persistent O ffenden -Accountability: 
Act. & is wisely named, •‘AccotmtabiK. 
ity" is a concept^argely. gone from our 
criminal, justice system. And while a 
mandatory life'senteft'Ce isn’t' neces­
sarily the system’s best tool -  a  genu- 
Inelyrepentant oi'rehabflltated crimi­
nal can suffer -  it carries the crucial 
message of personal accountability. If 
you commit a severe crime, you get a 
severe punishment. Do it three times, 
and you’re out. * <

(over)
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Crime Joins Economic Issues 
. As Leading Worry, Poll Says

By RICHARD L B E R K E
Crime now rivals the economy in the    y jeyes of Americans as the single most

Important problem facing the country, 
but they are divided over whether Re- 
publicans or Democrats are best able 
to do something about It, according to 
the latest New York Times/CBS News 
Poll.
; The sharp rise In concern about 

. crim e h e lp sa ssu re  that It will be a 
front-line issue in this election year. 
But there is also a widespread sense 
jhat the country is powerless to deal 
with It, with most Americans saying 
they do not expect violence to decline 
significantly in the next few years.

The poll also found that many Ameri­
cans seemed to question President 
Clinton’s assertion that the health care  
system was in such a state of crisis 
that he must begin working on it before 
coming forward with his welfare re­
form plan. Asked which issue the Gov­
ernment should concentrate on first, 43 
percent chose health care and 49 per­
cent welfare reform.

;While people put the economy at the 
top of the agenda for years, anxieties 
about the economy have diminished in 
recent months, and crime has filled the 
vacuum. Asked to cite the single big­
gest problem facing the nation, 19 per­
cent said crime or violence, with an 
additional 2 percent saying guns. Fif­
teen percent cited health care.

‘Among economic issues, 14 percent 
said the state of the economy con­
cerned them most, and 12 percent un­
employment or Jobs.
' The next most cited issue, at 5 per­

cent, was the deficit, a m ajor Issue in 
the 1992 campaign. In an issue that was 
once a dominant concern, 3 percent 
cited drug abuse. “  • 1 •
‘ The telephone poll of 1,146 adults 

nationwide underscores why the politi­

cal parties are battling so Intensely to 
c laim the crime Issue as their own: 
Republicans may have lost the edge as
the party seen as best poised to pre- 
SErve law and order, leaving the potent 
political .Issue up for graBsl ‘ ’ •

‘Thirty-one percent said" the Demo­
crats had an advantage in dealing with 
crim e, while a group of identical size 
cited the Republicans. The poll, con­
ducted Jan. IS to 17, has a margin of 
sampling error of plus or minus three 
percentage points.

The failure of either party to make 
itself the clear law-and-order cham-

Contlnued on Page 14, Column 1
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Memorandum
To: Diane Schenkex 

Special Assistant

From: Steve Schwartz 
Research Analyst IV 
Department of Corrections

Staie u  Al&sia 
Dipsrtmmc *f CorrcctLnn 

Diviilau «/ AdiruttUtratin Senleet 
(507) 2 7 4 'S ia  F i t  007) 2SS-7512 

800 A. Street. Suite 102, Aochonge. Aliik*

Date; November 4, 1993

File: A-1-8A 

Subject; Rep. Bunde request

The information requested from Rep. Bunde offices is as follows:

Inmate population on November 4,1993 is 2,692 (In-state, out-of-stata - excludes CRCs).

Inmates with two felony cases is 560 or 20.8%
Inmates with three felony cases is 253 or 9.4%
Inmates with four felony cases is 123 or 4.6%
Inmates with five or more felony cases is 133 or 4.9%

Rep. Bunde’s original question was; "What percentage of prisoners in our present population have 
returned to jail after three felony convictions?" This percentage is 9.5% .

Thank you.

P n s M t ' "  b r a n d  fa x  transmfttaJ m e m o  7671 tO f p a g n  »• /
ifxi+~( S w o t io r f

iy ) 0
P t o n c r ----------------------
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1 C 3 r , i  E g r e s s  T u s ,  J a n u a r y  l l ,  1 S S 4  7 : 2 5 p m  ( e s t

B I L L  TEXT R e p o r t  f o r  H . R . 3 3 5 5
A s  p a s s e d  b y  t h e  S e n a t e  ( E n g r o s s e d  A m e n d m e n t s ' .  N o v e m b e r  1 9 .  1 9 5 3  

S h o w i n g  t h e  F u l l  T e x t  o f  E a c h  I t e m  
W i t h  r e f e r e n c e  t o  ' L I F E ’

AND W i t h  r e f e r e n c e  t o  1SEN TEN C
AND L i m i t e d  t o  I t e m ( s ) :  341  3 4 2  343  6 2 1  6 3 1

H . R . 3 3 5 5  As p a s s e d  b y  t h e  S e n a t e  ( E n g r o s s e d  A m e n d m e n t s ) ,  N o v e m b e r  1 9 ,  1 5 9 3

I t e m  3 4 1 ;  ( 3 6 )  SEC,  2 4 0 5 .  MURDEx INVOLVING FIREA RM.

S E C . 2 4 0 6 .  MURDER IN V O L V IN G  FIREARM.

( a )  I n  G e n e r a l . “ - C h a p t e r  51  o f  t i t l e  1 8 ,  U n i t e d  S t a t e s  C o d e ,  a s  a m e n d e d  
b y  s e c t i o n  5 0 4 ( a ) ,  i s  a m e n d e d  b y  a d d i n g  a t  t h e  e n d  t h e  f o l l o w i n g  s e c t i o n :

" S e c ,  1 1 2 2 .  M u r d e r  i n v o l v i n g  f i r e a r m

" ( a )  O f f e n s e . — A p e r s o n  w ho  h a s  b e e n  f o u n d  g u i l t y  o f  c a u s i n g ,  t h r o u g h  t h e  
u s e  o f  a  f i r e a r m ,  a s  d e f i n e d  i n  s e c t i o n  3 2 i o f  t h i s  t i t l e ,  t h e  d e a t h  o f  
a n o t h e r  p e r s o n ,  i n t e n t i o n a l l y ,  k n o w i n g l y ,  o r  t h r o u g h  r e c k l e s s n e s s  m a n i f e s t i n g  
e x t r e m e  i n d i f f e r e n c e  t o  h u m a n  l i f e ,  o r  t h r o u g h  t h e  i n t e n t i o n a l  i n f l i c t i o n  o f  
s e r i o u s  b o d i l y  i n j u r y ,  s h a l l  b e  p u n i s h e d  b y  d e a t h  o r  i m p r i s o n e d  f o r  a n y  t e r m  
o f  y e a r s  o r  f o r  l i r e .  W h e n e v e r  t h e  g o v e r n m e n t  s e e k s  a  s e n t e n c e  o f  d e a t h  u n d e r  
t h i s  s e c t i o n ,  t h e  p r o c e d u r e s  s e t  f o r t h  i n  t i t l e  1 3 , ’ c h a p t e r  2 2 8 ,  s h a l l  a p p l y .

" ( b )  J u r i s d i c t i o n . - - T h e r e  i s  F e d e r a l  j u r i s d i c t i o n  o v e r  a n  o f f e n s e  u n d e r  
t h i s  s e c t i o n  i f —

" ( 1 )  t h e  c o n d u c t  o f  t h e  o f f e n d e r  o c c u r r e d  i n  t h e  c o u r s e  o f  a n  o f f e n s e  
a g a i n s t  t h e  U n i t e d  S t a t e s ;  o r

" ( 2 )  a  f i r e a r m  i n v o l v e d  i n  t h e  o f f e n s e  h a s  m o v e d  a t  a n y  t i m e  i n  
i n t e r s t a t e  o r  f o r e i g n  c o m m e r c e .

" ( c )  I t  i s  t h e  i n t e n t  o f  C o n g r e s s  t h a t - -

" ( 1 )  t h i s  p a r a g r a p h  s h a l l  b e  u s e d  t o  s u p p l e m e n t  b u t  n o t  s u p p l a n t  t h e  
e f f o r t s  o f  S t a t e  a n d  l o c a l  p r o s e c u t o r s  i n  p r o s e c u t i n g  m u r d e r s  i n v o l v i n g  

• f i r e a r m s  t h a t  h a v e  m o v e d  I n  i n t e r s t a t e  o r  f o r e i g n  c o m m e r c e  t h a t  c o u l d  b e  
p r o s e c u t e d  u n d e r  S t a t e  l a w ;  a n d
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" ( 2 )  t h e  A t t o r n e y  G e n e r a l  s h a l l  g i v e  d u e  d e f e r e r . e e  t o  t h e  i n t e r e s t  
t h a t  a  S t a t e  o r  l o c a l  p r o s e c u t o r  h a s  i n  p r o s e c u t i n g  a  p e r s o n  u n d e r  S t a a t  
l a w .

" ( d )  T h i s  p a r a g r a p h  d o e s  n o t  c r e a t e  a n y  r i g h t s ,  S u b s t a n t i v e  o r  
p r o c e d u r a l ,  e n f o r c e a b l e  a t  l a w  b y  a n y  p a r t y  i n  a n y  m a n n e r ,  c i v i l  o r  c r i m i n a l  
n o r  u o e s  i t  p l a c e  a n y  l i m i t a t i o n s  o n  o t h e r w i s e  l a w f u l  p r e r c g r a t i v e s  o f  t h e  
A t t o r n e y  G e n e r a l . " .

( b )  T e c h n i c a l  A m e n d m e n t . - - T h o  c h a p t e r  a n a l y s i s  i d r  c h a p t e r  5 1  o f  t i t l e  
1 8 ,  U n i t e d  S t a t e s  C o d e ,  a s  a m e n d e d  b y  s e c t i o n  5 0 4 ( b ) ,  i s  a m e n d e d  b y  a d d i n g  a  
t h e  s n d  t h e  f o l l o w i n g  n e w  i t e m :

" S e c ,  1 1 2 2 .  M u r d e r  i n v o l v i n g  f i r e a r . m . " .

I t e m  3 4 2 :  ( 3 6 )  SEC. 2 4 0 7 .  MANDATORY MINIMUM PRISON SENTENCES FOR THOSE WHO SS! 
ILLEGAL DRUGS TO MINORS OR WHO USE MINORS IN  DRUG TRAFFICKIN G 
A C T I V I T I E S ,

SEC. 2 4 0 7 .  MANDATORY MINIMUM PR ISO N  SENTENCES FOR THOSE WHO SELL ILLEGAL 
DRUGS TO MINORS OR WKC USE MINORS IN DRUG TRAFFICKING A C T I V I T I E S •

( a )  D i s t r i b u t i o n  t o  P e r s o n s  U n d e r  A g e  I S . - - S e c t i o n  4 1 2  o f  t h e  c o n t r o l l e d  
S u b s t a n c e s  A c t  ( 2 1 U . S . C .  8 5 9 )  i s  a m e n d e d - -

( 1 )  i n  s u b s e c t i o n  ( a )  ( f i r s t ,  o f f a r . s e )  b y  i n s e r t i n g  a f t e r  t h e  s e c o n d  
s e n t e n c e  " E x c e p t  t o  t h e  e x t e n t  a  g r e a t e r  m i n i m u m  s e n t e n c e  i s  o t h e r w i s e  
p r o v i d e d  b y  s e c t i o n  4 0 1 ( b ) .  a  t e r m  o f  i m p r i s o n m e n t  u n d e r  t h i s  s u b s e c t i o n  
i n  a  c a s e  i n v o l v i n g  d i s t r i b u t i o n  t o  a  p e r s o n  u n d G r  18 y e a r s  o f  a g e  b y  a  
p e r s o n  2 1  o r  m o r e  y e a r s  o f  a g e  s h a l l  b e  n o t  l e s s  t h a n  10 y e a r s .  
N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a v ; ,  t h e  c o u r t  s h a l l  n o t  p l a c e  o n  
p r o b a t i o n  o r  s u s p e n d  t h e  s e n t e n c e  o f  a n y  p e r s o n  s e n t e n c e d  u n d e r  t h e  
p r e c e d i n g  s e n t e n c e . " ,  a n d

( 2 )  i n  S u h s e c t i o n  ( b )  ( s e c o n d  o f f e n s e )  b y  i n s e r t i n g  a f t e r  t h e  s e c o n d  
s e n t e n c e  " E x c e p t  t o  t h e  e x t e n t  a  g r e a t e r  s e n t e n c e  i s  o t h e r w i s e  a u t h o r i z e d  
b y  s e c t i o n  4 0 1 ( b ) ,  a  t e r m  o f  i m p r i s o n m e n t  u n d e r  t h i s  s u b s e c t i o n  i n  a  c a s e
i n v o l v i n g  d i s t r i b u t i o n  t o  a  p e r s o n  u n d e r  18 y e a r s  o f  a g e  b y  a  p e r s o n  2 1
o r  m o r e  y e a r s  o f  a g e  s h a l l  b e  a  m a n d a t o r y  t e r m  o r  l i f e  i m p r i s o n m e n t .  
N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  t h e  c o u r t  s h a l l  n o t  p l a c e  o n  
p r o b a t i o n  o r  s u s p e n d  t h e  s e n t e n c e  o f  a n y  p e r s o n  s e n t e n c e d  u n d e r  t h e  
p r e c e d i n g  s e n t e n c e . " .

( b )  E m p l o y m e n t  o f  P e r s o n s  U n d e r  18 Y e a r s  o f  A g e . — S e c t i o n  4 2 0  o f  t h e
C o n t r o l l e d  S u b s t a n c e s  A c t  ( 2 1  U . S . C .  8 6 1 )  i s  a m e n d e d —

( 1 )  i n  s u b s e c t i o n  ( b )  b y  a d d i n g  a t  t h e  e n d  t h e  f o l l o w i n g :  " E x c e p t  t o  
t h e  e x t e n t  a  g r e a t e r  m i n i m u m  s e n t e n c e  i s  o t h e r w i s e  p r o v i d e d ,  a  t e r m  o f  
i m p r i s o n m e n t  o f  a  p e r s o n  2 1  o r  m o r e  y e a r s  o f  a g e  c o n v i c t e d  u n d e r  t h i s  
s u b s e c t i o n  s h a l l  b e  n o t  l e s s  t h a n  10 y e a r s .  N o t w i t h s t a n d i n g  a n y  o t h e r  
p r o v i s i o n  o f  l a w ,  t h e  c o u r t  s h a l l  n o t  - p l a c e  o n  p r o b a t i o n  o r  s u s p e n d  t h e  
s e n t e n c e  o f  a n y  p e r s o n  s e n t e n c e d  u n d e r  t h e  p r e c e d i n g  s e n t e n c e . " ;  a n d

jf t d e r a J ___________________________________________________________ _____________________________________  _______
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( 2 ) i n  s u b s e c t i o n  ( c )  ( p e n a l t y  f o r  s e c o n d  o f f e n s e s )  b y  i n s e r t i n g  
a f t e r  t h e  s e c o n d  s e n t e n c e  t h e  f o l l o w i n g :  " E x c e p t  t o  t h a  e x t e n t  a  g r e a t e r  
m i n i m u m  s e n t e n c e  i s  o t h e r w i s e  p r o v i d e d ,  a  t e r r a  o f  i m p r i s o n m e n t  O f  a  
p e r s o n  21  o r  m o r e  y e a r s  o f  a g e  c o n v i c t e d  u n d e r  t h i s  s u b s e c t i o n  s h a l l  b e - « 
m a n d a t o r y  t e r m  o f  l i f e  i m p r i s o n m e n t .  N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  
o f  l a w ,  t h e  c o u r t  s h a l l  n o t  p l a c e  o n  p r o b a t i o n  o r  s u s p e n d  t h e  s e n t e n c e  o i  
a n y  p e r s o n  s e n t e n c e d  u n d e r  t h e  p r e c e d i n g  e a n t e r . e e . " .

I t e m  3 4 3s  ( 2 1 )  SEC.  2 4 0 8 .  L I F E  IMPRISONMENT WITHOUT RELEASE FOR DRUG FELONS Ah 
VIOLENT CRIMINALS CONVICTED A THIRD TIM S.

SE C .  2 4 0 S .  L I F E  IMPRISONMENT WITHOUT RELEASE FOR DRUG FELONS AND VIOLENT 
CRIMINALS CONVICTED A  THIRD TIM E.

S e c t i o n  4 0 1 ( D ) ( 1 ) (A) o f  t h e  C o n t r o l l e d  S u b s t a n c e s  A c t  ( 2 1  y . S . C .
3 4 1 ( b ) ( 1 j ( A ) ) i s  a m e n d e d  b y  s t r i k i n g  " I f  a n y  p e r s o n  c o m m i t s  a  v i o l a t i o n  o f  
t h i s  s u b p a r a g r a p h  o r  o f  s e c t i o n  4 I S ,  4 1 9 ,  o r  4 2C a f t e r  t w o  o r  m o r e  p r i o r  
c o n v i c t i o n s  f o r  a  f e l o n y  d r u g  o f f e n s e  n a v e  b e c o m e  f i n a l ,  s u c h  p e r s o n  s h a l l  b e  
s e n t e n c e d  t o  a  m a n d a t o r y  t e r m  o f  l i f e  i m p r i s o n m e n t  w i t h o u t  r e l e a s e  a n d  f i n e d  
i n  a c c o r d a n c e  w i t h  t h e  p r e c e d i n g  s e n t e n c e . "  a n d  i n s e r t i n g  11 I f  a n y  p e r s o n  
c o m m i t s  a  v i o l a t i o n  o f  t h i s  s u b p a r a g r a p h  o r  o f  s e c t i o n  4 1 8 ,  4 I S ,  o r  4 2 0  ( 2 1  
U . S . C .  8 5 9 ,  3 6 0 ,  a n d  8 6 1 )  c r  a  c r i m e  o f  v i o l e n c e  a f t e r  2 o r  m o r e  p r i o r  
c o n v i c t i o n s  f o r  a  f e l o n y  d r u g  o f f e n s e  o r  c r i m e  o f  v i o l e n c e  o r  f o r  a n y  
c o m b i n a t i o n  t h e r e o f  h a v e  b e c o m e  f i n a l ,  s u c h  p e r s o n  s h a l l  b e  s e n t e n c e d  t o  n o t  
l e s s  t h a n  a m a n d a t o r y  t e r r a  o f  l i f e  i m p r i s o n m e n t  w i t h o u t  r e l e a s e  a n d  f i n e d  i n  
a c c o r d a n c e  w i t h  t h e  p r e c e d i n g  ' e r . t e r . e e .  F o r  p u r p o s e s  o f  t h i s  s u b p a r a g r a p h ,  
t h e  t e r m  ’ c r i m e  o f  v i o l e n c e '  m e a n s  a n  o f f e n s e  t h a t  i s  a  f e l o n y  p u n i s h a b l e  b y  
a  m ax im um  t e r r a  o f  i m p r i s o n m e n t  o f  10 y e a r s  c r  m e r e  a n d  h a s  a s  a n  e l e m e n t  t h e  
u s e ,  a t t e m p t e d  u s e ,  o r  t h r e a t e n e d  u s e  o f  p h y s i c a l  f o r c e  a g a i n s t  t h e  p e r s o n  o r  
p r o p e r t y  c f  a n o t h e r ,  o r  b y  i t s  n a t u r e  i n v o l v e s  a  s u b s t a n t i a l  r i s k  t h a t  
p h y s i c a l  f o r c e  a g a i n s t  t h e  p e r s o n  c r  p r o p e r t y  o f  a n o t h e r  m a y  b e  u s e d  i n  t h e  
c o u r s e  o f  c o m m i t t i n g  t h e  o f f e n s e . " .

I t e m  6 2 1 :  ( 2 2 )  S E C .  5 1 0 1 .  CR EDITING CF "GOOD T I M E " .

S E C . 5 1 0 1 .  CREDITING 0 ?  "GOOD T I M E " .

S e c t i o n  3 6 2 4  o f  t i t l e  1 8 ,  U n i t e d  S t a t e s  C o d e ,  i s  a m e n d e d - -

( 1 )  b y  s t r i k i n g  " h e "  e a c h  p l a c e  . i t  a p p e a r s  a n d  i n s e r t i n g  " t h e  
p r i s o n e r " ;

( 2 )  b y  s t r i k i n g  " h i s "  e a c h  p l a c e  i t  a p p e a r s  a n d  i n s e r t i n g  " t h e  
p r i s o n e r ' s " ;

( 3 )  i n  s u b s e c t i o n  ( d )  b y  s t r i k i n g  " h i m ' '  a n d  i n s e t t i n g  " t h e  p r i s o n e r " ;
a n d

{$ )  i n  s u b s e c t i o n  < b ) —

W a J
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(A)  i n  t h e  f i r s t  s e n t e n c e  b y  i n s e r t i n g  " ( o t h e r  t h a n  a  p r i s o n e r  
s e r v i n g  a s e n t e n c e  f o r  a  c r i m e  o f  v i o l e n c e ) "  a f t e r  "A p r i s o n e r " ;  a n c

( B )  b y  i n s e r t i n g  a f t e r  t h e  f i r s t  s e n t e n c e  t h e  f o l l o w i n g ;  " a  
p r i s o n e r  who  i 3  s e r v i n g  a  t e r m  o £  i m p r i s o n m e n t  o f  m o r e  t h a n  1 y e a r  
f o r  a  c r i m e  o f  v i o l e n c e ,  o t h e r  t h a n  a  t e r m  o f  i m p r i s o n m e n t  f o r  t h e  
d u r a t i o n  o f  t h e  p r i s o n e r ' s  l i f e ,  m a y ,  a t  t h e  d i s c r e t i o n  o f  t h e  
B u r e a u ,  r e c e i v e  c r e d i t  t o w a r d  t h e  s e r v i c e  o f  t h e  p r i s o n e r ' s  s e n t e n c e  
b e y o n d  t h e  t i m e  s e r v e d ,  o f  u p  t o  54  d a y s  a t  t h e  e n d  o f  e a c h  y e a r  o f  
t h e  p r i s o n e r ' s  t e r m  o f  i m p r i s o n m e n t , b e g i n n i n g  a t  t h e  e n d  o f  t h e  
f i r s t  y e a r  o f  t h e  t e r m ,  i f  t h e '  B u r e a u  o f  P r i ' s o n s T ' d e t e F f h l h e s  t h a t ,  
d u r i n g  t h a t  y e a r ,  t h e  p r i s o n e r  has d i s p l a y e d  e x e m p l a r y  c o m p l i a n c e  
w i t h  s u c h  i n s t i t u t i o n a l  d i s c i p l i n a r y  r e g u l a t i o n s , " .

I t e m  6 3 1 : ( 2 0 )  SEC, 5 1 1 1 ,  MANDATORY L I F E  IMPRISONMENT OF PERSONS CONVICTED O f  
THIRD VIOLENT FELONY.

SEC,  S i l l ,  MANDATORY L I F E  IMPRISONMENT OF PERSONS CONVICTED OF A THIRD 
VIOLENT- FELONY.

S e c t i o n  3 5 3 1  o f  t i t l e  1 3 ,  U n i t e d  S t a t e s  C o d e ,  i s  a m e n d e d  b y  a d d i n g  a t  t h e  
e n d  t h e  f o l l o w i n g  n e w  s u b s e c t i o n :

11 ( c )  I m p r i s o n m e n t  o f  Certain V i o l e n t  F e l o n s . —

"(1) D e f i n i t i o n .--in t h i s  s e c t i o n ,  ' v i o l e n t  f e l o n y '  m e a n s  a  c r i m e  o f  
v i o l e n c e  ( a s  d e f i n e d  i n  s e c t i o n  1 6 )  u n d e r  F e d e r a l  o r  S t a t e  l a w  t h a t - -

" ( A )  i n v o l v e s  t h e  t h r e a t e n e d  u s e ,  u s e ,  o r  r i s k  o f  u s e  o f  p h y s i c a l
f o r c e  a g a i n s t  t h e  p e r s o n  o f  a n o t h e r ;

" ( B )  i s  p u n i s h a b l e  b y  a  m ax im u m  t e r m  c f  5 y e a r s  o r  m o r e ;  a n d

" ( C )  i s  n o t  d e s i g n a t e d  a s  a  m i s d e m e a n o r  b y  t h e  l a w  t h a t  d e f i n e s
t h e  o f f e n s e .

"(2) M a n d a t o r y  l i f e  i m p r i s o n m e n t . - - N o t w i t h s t a n d i n g  any o t h e r
p r o v i s i o n  o f  t h i s  t i t l e  o r  a n y  o t h e r  l a w ,  i n  t h e  c a s e  o f  a  c o n v i c t i o n  f o r
a  F e d e r a l  v i o l e n t  f e l o n y ,  t h e  c o u r t  s h a l l  s e n t e n c e  t h e  d e f e n d a n t  t o
p r i s o n  f o r  l i f e  i f  t h e  d e f e n d a n t  h a s  b e a n  c o n v i c t e d  o f  a  v i o l e n t  f e l o n y
o n  2 o r  m o r e  p r i o r  o c c a s i o n s ,

" ( 3 )  R u l e  o f  c o n s t r u c t i o n . — T h i s  s u b s e c t i o n  s h a l l  n o t  b e  c o n s t r u e d  t o  
p r e c l u d e  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y . " .
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[NITIATIVE 593

TO: Senator Adam Smith, Chair

FROM: Dick Armstrong, Staff

SUBJECT: Initiative 593 (Persistent Offender)

DATE: July. 15, 1993

I N T R O D U C T I O N

You requested a memorandum which explains Initiative 593, commonly referred to as "Three 
Strikes and You’re Out". As the phrase implies, the Initiative provides that any person who 
commits three serious felonies (as defined) must be sentenced to a term of life imprisonment 
without possibility o f parole.

To assist with your understanding o f  Initiative 593, the memo provides: (1) background
information on how habitual offenders were treated prior to the 1984 Sentencing Reform Act 
(SRA) and how repeat offenders are now sentenced under the SRA; (2) a summary of the 
provisions of the Initiative, including a list of crimes which constitute a "most serious" felony; 
and (3) information on the fiscal impact o f the Initiative.

Any person who was convicted of a crime committed before July 1, 19S4 which involved fraud 
or an intent to defraud as an element, or larceny or any felony, could be sentenced to life 
imprisonment as a habitual criminal if  he or she had two prior felony convictions, or had been 
convicted four times o f any crime which involved fraud or intent to defraud as an element. Any 
person sentenced to life imprisonment as a habitual criminal was still eligible for parole.

The Sentencing Reform Act applies to felonies committed on or after July 1, 1984. The 
sentencing grid used pursuant to the Sentencing Reform Act counts prior felony convictions as 
part of the offender’s criminal history score. Offenders with previous convictions receive higher 
scores under the grid, and as a result are given longer sentences. The sentencing judge can give 
an excepdonal sentence that varies from the presumpdve sentence if aggravating or mitigating

B A C K G R O U N D



circumstances are present. Certain offenses (i.e., first degree murder, first degree rape and first 
degree assault) have mandatory minimum sentences.

The Sentencing Reform Act does not provide a punishment of life imprisonment for habitual 
offenders.

SUMMARY

A person who meets the definition of a “persistent offender" must be sentenced to a term of life 
imprisonment without the possibility of parole, unless the offender is sentenced to death for the 
crime of aggravated murder.

"Persistent offender" is defined as an offender who has been convicted of a felony considered 
a "most serious offense," and has been previously convicted on at least two separate occasions 
of felonies that would be considered as most serious offenses.

"Most serious offense" is defined to include the following felonies or attempted felonies (For 
your information, the type of felony and the seriousness level on the sentencing grid is set forth):

Any Class A felony (see attachment);- 
Assault 2nd degree (Class B, Level rV);
Assault of a child 2nd degree (Class B, Level IX);
Child molestation 2nd degree (Class B, Level VII);
Controlled substance homicide (Class B, Level IX);
Extortion 1st degree (Class B, Level V);
Incest with child under age 14 (sexual intercourse - Class B, Level VI; sexuai 
contact - Class C, Level V);
Indecent liberties (Class B, forced - Level IX, unforced - Level VII); 
Kidnapping 2nd degree (Class B, Level V);
Leading organized crime (Class B, Level X);
Manslaughter 1st degree (Class B, Level IX);
Manslaughter 2nd degree (Class C, Level VI);
Promoting prostitution 1st degree (Class B, Level III);
Rape 3rd degree (Class C, Level V);
Robbery 2nd degree (Ciass B, Level IV);
Sexual exploitation (Class B, Level IX);
Vehicular assault (Class C, Level IV);
Vehicular homicide when proximately caused by driving under the influence or 
by driving recklessly (Class B, Level VII);
Any other Class B felony with a finding of sexual motivation; and 
Any felony with a deadly weapon finding.

Persons convicted of first degree murder, first degree rape, and first degree assault are not 
eligible for community custody, earned early release time, furlough, home detention, partial 
confinement, work crew, work release, or any other form of early release or authorized leave



o f absence uniess it is tor emergency medical treatment or inpatient treatment because o f a first 
degree rape conviction.

Sentencing judges, law enforcement agencies, and correctional facilities are authorized, but not 
required, to give offenders who have been convicted of a serious offense nodce o f sanctions 
imposed upon persistent offenders.

The Governor is urged to refrain from pardoning or granting clemency to anyone sentenced as 
a persistent offender unul the offender has reached the age o f at least 60 and is judged to no 
longer be a threat to society. The Governor must provide reports at least twice a year on the 
status of persistent offenders who are released during the Governor’s tenure. The repons must 
conunue for at least ten years after the offender’s release or undl the death of the offender.

FISCAL IMPACT

A review of Initiadve 593 indicates that it will increase the prison populauon by about 40 beds 
per year. However, the impact will occur largely in the future. In addiuon, the analysis o f the 
impact on prison populadons needs .to be considered with caudon, as indicated in the 
attachments.

The fiscal analysis that is available is based on a 1992 review o f Inidadve 590 (Persistent 
Offender Accountability Act), which is nearly idendcal to Inidadve 593. The only major 
difference between the Initiatives is that the crime o f Rape in the 3rd Degree (statutory rape) is 
included as a "most serious offense" under Initiative 593. A copy o f the analysis is attached. 
Dave Fallen, Executive Director of the Sentencing Guidelines Commission, is o f the opinion that 
the impact analysis that he did in 1992 is essentially still valid for Initiative 593.

The impact of Initiative 593 on the state prison population is difficult to accurately predict 
because the initiative only applies to a relatively small group o f offenders with an extensive 
history of recidivism. As to this select group o f offenders, data does not exist which documents 
the rate, nature, and timing of recidivism. , ..

However, as can be seen from the analysis provided by the SGC, the impact of the Initiative is 
largely in the future. A "worse case impact" provides that the average daily prison population 
will increase (a) 63 by the year 1998; (b) 292 by the year 2C03; (c) 571 by the year 2008; and 
(d) 855 by the year 2013.

A fiscal note prepared by the Department of Corrections indicates a cost of 518,046 for the 
1993-95 biennium, 53,731,383 for the 1995-97 biennium, and 58,786,791 for the 1997-99 
biennium.

NOTE: The information provided above is for analytical and legislative policy purposes 
only. It is not provided as an expression of support for or opposition to the measure.



ATTACHMENT "A"

CLASS A FELONIES

Statute Offense
Seriousness 

' Level

10.95.020

9A.48.020

9A.36.120

9A.36.011

9A.76.170

9A.52.020

9A.44.083

69.50.415

69.50.40 l(b)(l)(i)

9A.28.040 

9A.28.020(3)(a) 

9A.28.030(2) 

70.74.280(1)

70.24.270(1)

70.74.180

Aggravated Murder 1 XV

Arson 1 VTII

Assault of a Child 1 XII

Assault 1 XII

Bail Jump with Murder 1 Offense VI

Burglary 1 • VII

Child Molestation 1 X

Controlled Substance Homicide IX
(Subsequent Drug Conviction)

Create, Deliver, or Possess a Counterfeit II
Controlled Substance - Schedule I or II 
Narcotic (First Drug Conviction)

Criminal Conspiracy - Murder 1 Attempt"

Criminal Attempt - Arson 1 or Murder 1 Attempt"

Criminal Solicitation - Arson 1 or Murder 1 Attempt*

Damaging Building, Etc., by Explosion X
with Threat to Human Being

Endangering Life and Property by Explosives IX
with Threat to Human Being

Explosive Device, (Possession with IX
Intent to Use)

9A.32.055 Homicide by Abuse XIV



9A .40.020 

9 A. 32.060( 1) (a) 

69.50.40 l(a)(l)(i)

69.50.401(a)(l)(i)

9A.32.030  

9A .'2.050  

59.-J.406

A 40.120 

9 A .44.050 

A. 44.040 

9A.44.076 

9 A. 44.073 

3 A..: 6.200 

41.180 

3 .17 .0 1 0  

.41.225

K idnapping I X

Leading Organized Crime X

Manufacture, Deliver, or Possess with VIII
Intent to Manufacture or Deliver Heroin 
or Cocaine (Subsequent Drug Conviction 
or in a Protected Zkrne)

Manufacture, Deliver, or Possess with VI
Intent to Manufacture or Deliver Narcotics 
from Schedule I or II (Except Heroin or 
Cocajne) (Subsequent Drug Conviction or 
in a Protected Zone)

Murder 1 XIV

Murder 2 XIII

Over 18 and Deliver Narcotic from Schedule X
I or II to Someone Under 18

Possession o f Incendiary Device Unranked

Rape 2 X

Rape 1 XI

Rape of a Child 2 X

Rape of a Child 1 XI

Robbery 1 DC

Setting Spring Gun Unranked

Treason Unranked

Use of Machine Gun in Commission of Felory Unranked

' • ' 1 ;•
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C H .4 N G E S  TO  P U N I S H M E N T :

CD M andato ry  life in prison w ithou t the p o ssib ility  o f  paro ie  fo r “ persis ten t o ffenders

0  No earned good time reductions for offenders convicted of Murder in the first degree. 
Assault in the first degree, Assault of a Child in the first degree, or Rape in the fiist dezree.

O F F E N D E R S  A F F E C T E D  B  Y  C H A N G E S :

■ © A “persistent offender1 is someone convicted of a “most serious offense" who has at 
least two prior convictions on different occasions for a “most serious offense". Juvcniic 
adjudications and offenses not counted in the offender score arc not considered.

“Most serious offense” is defined as any of the following felonies (including anempts):

• Any Class A felony (including conspiracies and solicitations)
• Assault in the second degree
• Assault o f  a child in the second degree
• Child molestation in the second degree
• Controlled substance homicide
• Extortion in the first degree
• incest when committed against a child under age fourteen
• indecent liberties
• Kidnapping in the second degree
• Leading organized crime
• Manslaughter in the first degree
• Manslaughter in the second degree
• Promoting prostitution in the first degree
• Robbery in the second degree
• Sexual exploitation
• Vehicular assault
• Vehicular homicide (under the influence or recklessness)
• Any Class 3  felony with a sexual motivation finding
• :Vny felony with a deadly weapon finding

There were 16,554 adult felony offenders sentenced in Fiscal Year 1991. It is estimated that 63 
o f  them would have met the definition o f  “persistent offender". The most common category of 
current conviction offense is Robbery (34%) followed by Sex offenses (26%) and Assauit 
(16%). These categories are displayed in Figure 1.

0  In Fiscal Year 1991, there were 119 offenders sentenced to prison for Murder in the 
first degree, Assault in the first degree, Assault o f a Child in the first degree, or Rape in the first 
degree. The proposed removal of good time reductions for these offenders is independent of 
criminal history (i.e., even offenders with no criminal history would not be eligible for good- 
rime reductions).



IM P A CT ON STA TE PRJSON POPULA TION:

© The potenriai impact of mandatory sentences o f life imprisonment for “persistent 
offenders" cannot be analyzed with the methods normally employ td in this office. Unlike most 
sentencing proposals, this sentencing initiative applies only to a relatively small group of  
offenders with an extensive history of recidivism. Accordingly, the recidivism component must 
be explicitly factored into the impact estimation. Unfortunately, no Washington State data exist 
which documents the rate, nature, and timing o f recidivism for this select group of offenders. 
One clue regarding the nature of the recidivism can be gleaned from the Commission’s Fiscal 
Year 1991 data. O f the 16,554 SRA sentences that year, 1,844 o f the offenders had one or more 
prior “most serious offenses". The carrent convicrion for 25 percent o f  these 1,844 offenders 
was also a “most serious offense'’. The other 75 percent w'ere convicted o f  less serious felonies.

Pile mandatory sentencing provisions o f this initiative apply to offenders who would be drawing 
substantial prison terms under tiie current sentencing policies. Thus any impact o f the 
mandatory sentencing provisions would be well into the future. In order to obtain a sense of the 
riming for the potenriai impact, a worst case scenario impact was estimated. This analysis used 
no phase-in adjustments (applies immediately to all offenders regardless o f  date of offense) and 
assumes no offender recidivates. Because this last assumption is unrealistic for this group of 
offenders, ic must be emphasized this analysis shouid not be taken at facc-vaiuc. The actual 
impact o f this proposal would be substantially less than the figures in the following table.

W ont Case Impact of Mandatory Life .Sentences for “Penistent OfTenden”
(for riming purposes oniy -  not a forecast)

YEAR IMPACT YEAR IMPACT

1 1 11 296
2 5 12 342

3 IS 13 390

4 36 14 439

5 62 15 4S8

6 93 16 539

7 127 17 589

8 166 IS 642

9 207 19 695

10 250 20 746

Next: Impact is defined as an increase to ike prison average daily population.



I nc impact detailed in die previous tabic is grapnea in Figure 2.

Qj A separate analysis was conducted to estimate the impact of removing eiigibiiitv for 
good dmc reducdons for offenders convicted of Rape 1, Assauit 1, .Assault of a Child 1, and 
Murder 1. As mentioned earlier, this portion of the initiative would appiy to all offenders 
convicted of these offenses, regardless o f their previous criminal history (if any).

In Fiscal Year 1991, there were 119 prison sentences for offenders convicted of Rape 1, .Assault 
1, or Murder I (excluding Aggravated Murder 1). Under current sentencing law. offenders 
convicted of these offenses arc eligible for uo to 15 percent sentence reduction for earned good 
time. The following impact analysis assumes offenders sentenced under current law would earn 
87% of their good time (on the average, based on historical data). This analysis does not contain 
a phase-in adjustment (i.e., the early impact is slightly over-estimated).

Potenriai Impact of Removing Good Time Eligibility for Offenders 
Convicted of Rape 1, Assault 1, or M urder 1

YEAR IMPACT YEAR IMPACT

1 0 11 51

2 0 12 61

3 0 13 69

4 0 14 76

5 1 15 83

6 2 16 28

7 8 17 92

8 17 18 97

9 29 19 103

10 42 20 109

Note: [mpacs is depsea a increase to Uu pnxaa average daily popxdanon.

The impact detailed in the previous table is graphed in Figure 3.



F i g u r e  1

C o n v i c t i o n  O f f e n s e  f o r  " P e r s i s t e n t  

O f f e n d e r s ”  R e c e i v i n g  a  L i f e  S e n t e n c e

Burglary (6 .2 %)

Robbery (3 4 . 1 %)

Assault (1 5 .5 %) 

Other (0 .8 %)

Sex (2 6 .4 %)

Drugs (6 .2 %) ^-Homicide (1 0 .9 %)

'
Sentencing Guidelines Commission 5/5/92
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Note: This graph displavs a worst case scenario and is intended only to display 
the timing o f any potential impact. It is not a forecast.
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Y O U ’R E  O U T
P o i n t
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L aune. 31. had just left i  
work-Craining cUaa in Kent 
when a stranger grabbed 

her from behind. He forced her 
mio her car. holding a knife 
luminal her body and ordered 
her to drive. After directing her 
behind an abandoned budding, 
he turned up the radio to muf- 
3e her acroonia. Then he forced 
her down onto the acat and be- 

awuJdng her. During the 
roe, he shoved the knife into 

v r  mouth, cutting her. and 
'Jtreatened to plunge it down 
.»rr throat 

Laune may not have known 
-cf attacker. but the polioe did.

•« long itnng of felony axwic*
• --m dated bade lo 1975, Hia 

ruadc on Laune came lesa than 
•̂ro woeka after hia probation 

~criod ended for the Laz& convx*
*«rt. He lud a total of 11 «epa< 
ate poor convKXioaa. including 
—cond-degrec assault. kzuaJ 
.aw of a child, sodomy (three 
unu). first-degree theft, re­
sung arrest (twioe) and fim- 

-̂ roe forgery, among others.
Hia aentenoe for this brutoJ 

dnapping and rape, even with 
jjch  an extenaive record. w u 
:niy 12 years and 10 months —
■vX counting time off for 'good 
wJuvior." Hell be returning to 

neighborhood near you 
round the end of the decade.

Unfortunately, this ia not an 
_iusuaJ prison term. Current 
nw recommends aentenas that 
•re for. lower than most people 
•xpecL For example, the sen*
•nee for a nqxat aonvkied on 
.a third attack ia just 14 yean,

•-.o months.

For child noolesten, the Law 
a even more lenient. A third 
ooricbon for first-degree child 
noiestabon dictates a recom­
mended wrnter.ee of only nine 
yean, ox  montha. And if youVe boen 
wondenng why robbehes are incnasixig. 
-ou need only look at how we punish the 
mme. If aomeooe is convicted of first' 
vegree robbery, his sentence ia just five 
ears — even if hia rep ohcet already 
nntama two violent felonies.

Under initiative 693. Laurie’s attacker 
snd other three-tune violent auninala 
'•ould receive a mandatory sentence of 
ifc without parole. Which penalty system 
strikes closer to your »ense of justice?

Ida Ballaswtet ii a Republican state 
>gisLalor from Mercer Island. Date La- 
Course a  campaign coordinator for Initia- 
(ILf 593

IN ITIATIVE 5 9 3

N e w  w e a p o n  a g a i n s t  

c r i m e  o r  a  c o s t l y  f o r m u l a  

f o r  i n j u s t i c e ?

b - * J

C o u n t e r p o i n t

Initiative 593 is rriroohingjy door. It 
slates that anyone convicted on a third o 
cession of a violent crime will receive a 
mandatory sentence of life in prison. No 
parole. No probation. No more excuses. 
Three strikes and you’re ouL

Only the 'worst of the worst" could ever 
qualify under biitiative 593. It would nail 
only 40 to 70 hard-core crirainaii per 
year. But these few chronic criminals are 
responsible for large amounts of violent 
airoe.

A study by Marvin Wolfgang, crimi­
nologist at the University of Pennsylva­
nia. showed lhal just 7 percent of the 
criminals committed about 66 percent of 
violent crime. Thu included 75 percent of 
the rspra and robbenca and slrooal all of

the traubero. Furthermore, theoe hard­
core individuals were rarely punished. 
They avoided arrest for about a dozen 
cnmes for every crime that led to an 
arrest. Project Trigjtrlock. a program of 
mandatary federal sentences (hat targets 
armed drug trafficker! and career violent 
cnminala. pegged the figures at 6 percent 
of the criminals committing 70 percent of 
the violent crime.

These high-rate, repeat offender* have 
not only shown society a pattern of vio­
lence, but also represent a real danger of 
reluming to crime if released. The Bu­
reau of JusOae Statistic* ales the odds of 
recidivism fbr three-tbneni at 76 percent. 
The sccuaI number of criminals returning

PvrAVj see Y»«. 06

By Tom Wat**
Rot>*rt Ksstsnui

i rJnabve 593 ia presented as r- 
quiruvg life in poaoo wnh ul 
pis role upon a third convvcoon 

only for *lhe moot aenous’ of­
fenses. When v r  hear this, w  
think of crimes like murder and 
forcible rape. In C*cl 593** list of 
'moot senous* offenacs ia ex* 
cremdy long. CormdcT tfua see- 
nano:

'Ride.' a 19-year-oid. gets into a 
very bad Argument at home. Hia 
father orders him to leave the 
house. Ride graba a knife from  the 
kitchen, wjves it in front of his 
(atiier and cay*. 'Just try to make 
me leave.' Father calls the police. 
Ricx ia convicted of second-degree 
assault and gets a rrod-rxng: sen­
tence of 6 moo lha.

At age 20, he and a friend rob a 
coover.cnoe store. Nobody haa a 
weapon, but Rick sticks hia finger 
in liia pocket aa if he did. He‘« 
ooavic'ed of second-degree robbery 
and sentenced to a year and a 
month.

Nine years Later, at age 30. Rick 
goes to a tavern with hia friends 
after work. Thev drink ocw- 1 
beers, and I?,%h a bLod 
hoi level of V r
a fomiliar ro
and rear o e i  a  1
mph, causing * rou-.. .<*,
collarbone to the oha  6 ive \ He 
ia convicted of vehicuUr assault.

Ricks oentencr for vehicular aa- 
sauil under 593; mandatory life 
imprisonment, without the pos­
sibility of parole. For Rick, that's 
about a half century of prison. The 
judge may not consider Rick aa an 
individual or even look at the spe­
cific orcumotances of the offeree.

These t)pea of offense* should 
be punished. But the punishment 
should fit the crime. That can hap­
pen under the law* we have now; 
under 693. it won't

The long Bat of enrrvea subject to 
693. combined with the complete 
lack of any judicial discretion, 
makes 593 a formula for injustice. 
We should reject out of hand the 
notion that purac-snatchcre should 
be indiscriminately catalogued 
with our worst violent predators 
and sentenced to life behind bare.

Sootaocing law* tor tha wocrt 
d m —  am sdrwmcty tsutfl. The Leg-

PNease see Ho. G6

Tom Wales has been a public 
prosecutor fo r 10 years, Robert 
Kastarna u former tupcnnUndenl 
o f the Washington State Penttrn- 
liar* at Walla Walla

Media Digest
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Continued from G1________

iilolurr h u  bren more dun will­
ing (0 respond lo cililcn Oulrsge 
about truly serious, violent crimi­
nal acts witli lows lhal provide 
severe punishment, meled out by 
a Judiciary that Itae no tolerance 
for violent crime.

We already can pul the moil 
serious criminals in prison for 
many years. Under current law. 
those convicted of three serious, 
violent felonies ore already get­
ting "standard range' sentences 
lhal keep them in prison until 
their 60s and longer.

In addition, laws we have now 
allow a judge lo impose a sen­
tence far above the standard 
range on any crime where there 
are severe aggravating factors.

This power includ s. In cases 
of set crimes, the ability lo go far 
above the 'standard range' when 
there is evidence that the of­

fender cannot be treated end will 
be a future dinger. In addition. 
Ihe Community Protection Act al­
lows indefinite commitment of es­
pecially dangerous set olTendert 
even after they have served Iheir 
entire prison sentence. And, for 
those convicted of aggravated 
first-degree murder, the lenience 
Is eithei life without parole or 
death.

Current law already Is lough 
on those who commit the very 
serious offenses. Unlike 593, 
however, current low also retains 
the important element of Judicial 
discretion to assure fairness.

893 won't Increase public 
eelety. Proponents of 593 argue 
that a small group of offenders is 
responsible for a disproportionate 
amount of crime. What they don't 
tell you Is lhal Identifying these 
offenders Is not as easy as we'd 
like lo think. Social scientists 
who have researched this issue 
have found that, while some of­
fenders art more active lhan oth­
ers. ll Is very difficult lo identify

this group on Ihe basis of lla 
, record alone.

S'. vhal happene If 593 pisses?
■  People who commit three se­

rious, violent crimes, who are al­
ready gelling long sentences, will 
remain In prison for a few more 
years, into their 70s and 60s — 
ages when they are ieast likely lo 
commit another crlma.

This probably won't came even 
the imalleat reduction in the rate 
of serious, violent crimes.

M At the other extreme, those 
convicted of Crimea like second- 
degree assault, second-degree 
robbery or vehicular assault wlll. 
see Iheir sentences for a third 
olfcnae increase dramatically, by 
ai much aa 40 or more years.

Their sentencee wjlJ be length­
ened even though we know that 
criminal activity drops precipi­
tously aa people enter their 40i 
and 60i, and even though we 
know wa can't uaa conviction 
records to predict future criminal 
behavior.

693 coats lo-j much. The propo­

nents of 593 eay we don't need lo 
worry about money now; added 
costa only come Ister, after those 
convicted under Ihe law start 
serving ths additional lime 593 
would require.

Out ihe state will need to start 
prepating now for the tremen­
dous future tax burden unJer 
593 Washington already hai Ihe 
fastest-growing prison population 
In Ihe country. Passage of' 593 
would mean hundreds more old- 
age 'llfen* In our prisons and, 
eventually, more, expensive pris­
on construction.

The current cost of housing a 
prisoner Is about 125.700 annu­
ally. This figure would be even 
higher for the older prisoners 
serving under 593 who would 
need expensive geriatric cart. 
This annual amount doesn't In­
clude the price of bullJIng new 
prison space, at about 1100,000 
per bed.

Coats also would rise dramati­
cally at the county level, where 
these prosecutions would occur.

With 593. we could expect fewer 
guilty plcsi and more — and 
longer — trials. That would 
mean far higher costs for already 
expensive Jails, proseculora end 
public defenders.

In times of scarce and finite 
resources, we need to ssk: Is 
keeping such olTcndcri In prison 
for Ihc rest of their lives the beat 
way to protect public safety? 
Wouldn't Ihc money be better 
spent on confining truly violent 
and dangerous offenders, snd on 
meaiurts that prevent crime?

Initiative 593 would cause 
great injustice. The alleged ben­
efits woulJ not be there. We al­
ready have very tough sentences 
for the worat Crimea, eapeetally 
upon a third conviction, and 593 
would not Increase our chance of 
Incapacitating the 'moot serious* 
offender. Initiative 593 would 
cost much more lhan advertised. 
It la bad and cspcnslve public 
policy and should be rejected by 
the vulera of Washington

Yes
Conlinued from G1________

to crime must be even higher 
since most violent crimes do not 
lead lo an arrest, conviction or 
Incarceration.

Not surprisingly, police gToups 
and crime victims are among the 
strongest supporters of Inilistive 
593. These groups srt Joined by 
msny prosecutors, business lead­
ers. Ihe Washington slate grange 
and sportsmens organisations. 
Supporters gathered the fourth- 
hlgheat number of signatures 
ever for an Initiative. The
290.000 plua signatures from 
around tne atate were about
110.000 more lhan required for 
ballot placement.

Despite this widespread sup­
port. ninow  Interest groups have 
been trying lo kill Ihe initiative 
by misleading the public. For ex­
ample. they claim that tougher 
sentences are not working in oth­
er slates In truth, there arc no 
other states with s law substan­

tially similar to this proposal. 
However, a pilot program lo get 
"eerioua habitual offenders* off 
the streeli In Oxnard, Calif., dur­
ing the early 1980a worked very 
well In reducing that eity’i  vio- 
lent crime. Bv 1989, after all of 
the targeted criminals were 
locked up. 'murders declined 60 
percent, robberies by 40 percent 
and burglaries by 29 percent.*

The career criminal cares 
about the sentence he will face if 
he reoffends. Many Inmates in 
this state have requested Infor­
mation on the 'Three Strikes*

firoposal. In fad. as word of Ihia 
nitiative spread. Inmates frcin 

as far away os Georgia and Flori­
da have asked sboul this 'get 
tough* messure.

Critics attack the initiative aa 
being overly broad, but the fads 
do not support this contention. 
Ati independent "worsl-case see- 
nsrio* study completed by the 
Sentencing Guidelines Commis­
sion confirmed the nsrrow focus 
of the Initiative. It found (hat far 
fiscal 1991. onlv an estimated 63 
offenders of tne 16.554 felony

sentences were covered under the 
Initiative. A proposal lhat afleda 
.4 percent of felony sentence! and 
only 2.5 percent o: violent offend­
ers In a given year Is hardly a 
shotgun approach.

Aa far at coats arc concerned, 
they are minuscule.

The Department of Corrections 
worst-case eitimate of 1)2 mil­
lion over tha first sis years for 
Incarcerating these people Is not 
a budget buster. In fad, It ll 
•bout one-tenth of 1 percent — I 
percent.

A national atudy by Dr. David 
Cavanagh for tha National Insti­
tute of Justice and the Wisconsin 
study by professor John Dllulio 
at Princeton calculated the coils 
of Crimea versus locking an Indi­
vidual up to prtvenl Crimea. Both 
studies founo the coats of Incar­
ceration were 13 lor lesal the 
coats of turning offender! loose. A 
national study by Edwin Ze- 
dlewskj focused calculations on 
more serious offenders and found 
that It was I? times more crpcn- 
alve lo release proven offenders 
than keep them off Ihe alreeta.

Our critics claim that life with­
out parole aentencei would need­
lessly hold criminals long after 
they are a danger lo society. 
They fall to mention that the Ini­
tially# specifically retains the 
governor'i powers for fronting a 
pardon or clemency lor an of­
fender who Is truly no longer a 
threat.

Undaunted, the opponents of 
593 try to Irivialite some of the 
crimes covered under the Ini­
tiative. These allegations under­
state the aeriotianeis of these 
crimes.

Assault In the second degree 
Involves deadly weapons or seri­
ous bodily Injuries, not your aver­
age "bar fights." Just ask Lite 
family of Matthew Parsons, who 
wss beaten and shoken Into a 
coma In 1991 over 10 consecuUvt 
days of abuoe by hit father. Mat­
thew was sometimes tied up and 
waa admittedly hit with hie fa- 
ther'i hiu!« 1 ell. and a kitchen 
spoon more than 40 limes. The 
attack was so vicious that the 
pupils of hia eyes wen blown 
out. The charge and conviction —

only aasaull In Ihe aecond degree.
Robbery In the second degree ia 

not the simple theft of s purse, 
but a violent confrontation. Juat 
ask Ann, a Federal Wav woman 
beaten repeatedly on the head, 
neck and back I., front of her 
young child In broad daylight In 
the parking lot of s local depart­
ment store. Her ittacker almost 
got awsy twice — firs., when Die 
system initially failed to pursue 
him eicepl at her urging and, 
second, when he tried to plead 
down to a leaser crime of nonvio­
lent theft.

Letting repeal offenders out 
merely because their sentence 
has been completed has proven lo 
be far loo expensive in additional 
crimes, human suffering and ex­
pensive civil lawsuits by victims. 
We hsve the opportunity to re­
duce Ihe numbers of victlmi 
caused by habitual criminals Oils 
November by voting YES on Ini­
listive 593.

Allowing more ropes, robberies, 
serious aisiulla, child molesta­
tions and homicides after the

fm u m  of violence becomes clear 
■ unjustifiable.

Inside 
p o l i t ic s

T/m ga / 0 ./ Z - / 3  
a CMag Mika tha bailnais; I'ub 
Ikly, Gov. Mike I owry claims ei 
erytblng is hunky dory between 
his administration and the bust 
ness community.

Privately, it's i  different story 
Inviting bank and security lobby­
ists to his office a few weeks ago. 
he griped that they weren't telling 
their bosses about how well the 
Industry fated during Ihc last leg­
islative session.

Lowry was paitlcularly agitat­
ed because one CEO. Phyllis 
Campbell of US Bank, voted to 
recommend Ihe Seattle Chamber 
of Commerce endorse Initiative 
fi02. That's particularly galling 
since Ihe is s Washington State 
University regent -  indappar- 
entfy no< buying Lowtv's trgu- 
menl that 602 will devastate high, 
er education.

• Trort IS, wa'ra baan Ibart: ( V
ponenls of 602 are lugging on the 
provincial hearts of Witlungton 
voters pretty hard

They hirp on the evil mfiucnev 
of out-of stalc tobacco companies 
lhal are bankrolling Imitative 60? 
And they keep predicting lhal pas­
sage will make our state vulncr- 
ible lo the dire budget nraus of 
Cililomta. brought on hy the lam 
ous tax rollback Proposition 13

They lhould know. Two lop 
suffers ire both recent imvals 
from Sacramento Sieplume 
Bradfidd. who look over at Com 
mince for Washington's Future 
campaign manager last week, 
moved nonh about tluet years 
ago. Andy Grow, press secretary, 
was an aide lo a county commit 
sioner in California until mnung 
here in the last few months



The Dirty Little Secret About Our Crime Problem
L o c k i n g  c r i m i n a l s  u p  s o l v e s  i t ,  .

By Eugene H. Methvin
O ne of America’s best-kept se­

crets is that our huge invest­
ment in building prisons—an 

estimated $30 billion in the last 
decade to double capacity—has pro­
duced a tremendous payoff: Ameri­
cans are safer and, as the Justice 
Department reported in 1991, crime 
has fallen steadily.

Moreover, some pioneering re­
search and police field testing sug­
gest that if we again double the 
present federal and state prison 
population—to somewhere be-

• tween 1 million and 1.5 million—. 
and leave our city and county jail 
population at the present *100.000, 
we will break the back of America's 
30-year crime wave.

Liberal opponents will howl, of 
course. They have convinced many 
Americans that imprisonment is a 
failed policy and don't want to hear 
otherwise. The Edna McConnell 
Clark Foundation bombards influ­
ential media, declaring; “Our 
prison population' has gone up by 
more than 200 percent in the last 
15 years with no resulting decrease 
in crime." The director of the ', 
.American Civil Liberties Union's

• National Prison Project, Alvin 
Bronstein, writes that “no jurisdic- , 
tion has ever. . .  had an impact on 
crime rates by an expanded incar­
ceration policy." Washington Post 
columnist Colman McCarthy in­
sists that prisons don't succeed but 
“work-release or community-ser- 
vice programs, structured therapy, 
in-prison job training,, restitution, 
house arrests with electric moni­
toring and halfway houses do."

Other pundits and experts will 
point out that a numerical correla­
tion—between increased incarcera­
tion and decreased crime rates— 
does not prove a causation and that 
other demographic variables may 
be at least partly responsible for 
the trend. They are usually the 
same people who nonetheless find 
correlations between crime and 
■joblessness, poverty and illiteracy 
and who argue that pubb'c money 
is better spent addressing these 
“root causes."

Despite our high prison popula­
tion, punishment for crime is near 
an all-time low, Texas A&M Univer­

sity economist Morgan O. 
Reynolds observes. He did a 38- 
year comparison of serious crime 
and probable punishment—that is, 
the expected days in prison as de­
termined by the median prison 
sentence for all serious crimes and 

. weighted by probabilities of arrest, 
prosecution, conviction and impris­
onment. He charted the two lines 
from 1950 to 1988. His chart shows 
a big horizontal “X."

Probable punishment turned 
sharply down in 1954, and crime 
soared. Thus, in 1950 we had 1.3 
milb’on serious crimes, and the av­
erage criminal risked 24 days in 
prison. By 1964. imprisonment risk 
dropped in half, to 12.1 days, and
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crimes had increased to 4.6 milb'on. 
By 1974, the criminals risked a 
mere 5.5 days in prison and Ameri-. 
ca had 10.3 million crimes. Finally, 
in 1975, punishment turned slightly 
up, and the crime increase slowed. 
In 1988, the prison risk was 8.5 
days and the number of crimes was 
13.9 million.

“Why is there so much crime?" 
asks Reynolds. The main reason is 
that crime pays for millions of crim­
inals and potential criminals. Only 
17 in 100 murders result in a prison 
sentence. The imprisonment rate 
for rape is 5.1" percent, for assault 
1.5 percent and for auto theft only 
0.3 percent. , . .  Even though po­
lice make 13 million arrests each 
year, less than 2 percent of them re­
sult in a prison sentence."
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A related anal/sis produces similar conclusions. During Ihe 
!960s, total prison population fell from a then-historical peak of 
ibout 219.000 in 1961 to about 195,000 in 1968. During the 
nme decade, crimes soared from 3.4 million in 1960 to 8 mil- 
ion in 1970, according to the FBI's Uniform Crime Reports 
UCR) based on incidents reported to police.

Only after 1972 did the prison population start upward, sur- 
rassing the 1061 peak in 1975, then soaring to 771.243 by last 
an. 1. And, wonder of wonders, crime declined significantly—  
vhclhcr measured by the FBI's long-standing UCR or by (Jie 
uslice Department’s National Crime Survey of households 
tonducted by its Bureau of Justice Statistics (BJS).Thedistinc- 
lon between the two surveys is important. The FBI's UCR, be- 
run in 1929, includes only crimes reported to police; in 1973 
ustice began its scientific BJS surveys to estimate actual vie- 
imiiau'on totals, including crimes not reported to police—  
<bich the department estimated at 62 percent in 1990 (and 
nore dian naif of all violent crimes). The two sets of figures 
requenlly pioduce seeming contradictions and must be inter- 
reted carefully. For example, the latest BJS report shows that 
ce percentage of assaults reported to police increased from 43 
a 47 in 1989-90— which alone would produce an increase of al- 
tost 10 percent in Ihe FBI's reported assaults even if diere 
'ere no actual increase.

orcover, there are differences in crimes. Half or more 
murders and aggravated assaults are once-in-a-lifetime 
crimes of passion that involve acquaintances; robbery 

ad burglary are almost always crimes of deliberation by 
redators who repeat and repeat and repeat. I rely more heavi- 
• on the latter two categories than on others when measuring 
le effectiveness of imprisonment rates. There are other van­
ities as weiL The crack cocaine epidemic, which began in 
985, dearly has produced an increase in criminality since 
icn— including murderous battles over t in t  Rape and theft 
■main the most underreported crimes of all. though efforts 
y police and victims groups to encourage rape reporting are 
aving some success. And much depends on what year is 
- d  as a baseline.
Given these caveats, it is not surprising that the FBI could 
port a few months ago that the number of reported crimes in 
,e nation in the first half of 1991 increased 2 percent over the 

I half of 1990, continuing an upward trend evident since the 
id-1980s— while tile BJS could report at the same time that 
dual criminal victimization (reported and unreported) do- 
lasid 3.9 percent last year, continuing a "downward trend. . . 
at began a decade ago. (emphasis addedl" Contradictory? 
at really. They are describing different groups o f crimes over 
fferent periods of time.
3oth surveys, in fact, show a long-term downward trend. 
mn without adjusting for increased population, Increased re­
tting to police or the crack phenomenon of the late 1980s, 
e FBI's reported murder rate for the 1981-90 decade de- 
ned 3 percent and the burglary rate 26 percent— though the 
bbery rate increased 5 percent. The broader BJS survey 
cuments an overall 92 percent decline in violent crimes 
ce its first survey in 1973: robbery is down 16 percent, bur­
ry 41 percent and rape 33 percent. In sum, the BJS found, 
rate of crimes against people was 25 percent lower in 1990 
in 1973 and the rate o( household crimes 26 percent low- 

The number of personal or household crimes, it added, fell 
m 41 million in 1981 to 34 million in 1990— a decline of 7 
llion in a decade.
Michigan, California and Texas in the 1980s have conducted 
sealing demonstrations of contrasting "dcprisonization* and 
ck ’em up" policies.
~ase 1. Michigan tried it  both ways. In the late 1970s, legisla- 
■s and voters refused to build new prisons, and the state 
n was forced to deal with severe overcrowding. The gover- 

r granted emergency releases to 20,000 inmates in four 
, some more than two years early. Michigan became the 

ly state to record a prison population decrease in 1981-85, 
pping from 15,157 in 1981 to 14,604 in 1984 but then jump- 
sharply to 17,755 in late 1985 after a Detroit Free Press se- 

s on ear release of prisoners.
The violent-crime rate for Michigan reported by the FBI 

ed 25 percent, and public outrage mounted. Starting in 
. a crash prison-building program doubled inmate popula- 
in five years. And, wonder of wonders, Michigan's crime 

e dropped. Robbery and burglar, rates fell m o u  than 25 
cent; in Detroit the decline was -wen more impressive—  
glaries down 32 percent, robberies 37 percent. (Murders 
eased at lesser rates— 12 percent in the state and 4 per- 

t in the city, an apparent anomaly probably explained by 
u and deadly warfare among crack cocaine gangs in Detroit, 
in Washington.) 

ccess in Michigan wasn't cheap. The state voted S888 mil-

tr tun ham k a  ihe Washington rear

lion to build and expand prisons by 1992, and operating them 
costs additional millions each year. But there were savings 
too. In 1988, U.S. Sentencing Commission criminologist Mark 
A. Cohen calculated the cost of 10 crimes to their victims by 
combining direct costs such as lost property and wages with 
estimates of pain, suffering and fear based on known jury 
awards. Cohen calculated the cost of a rape at 551,050, a rob­
bery at 512,594, an assault at 512,023, a burglary at 51,372. By 
this measure, the decrease in just two prominent “ feari' crimes 
— robberies and burglaries— saved Detroiters SU3.546.000 in 
a single year.
> Case 2. Since 1982 Californians have approved 53.7 billion in 
bonds to build prisons. From 1980 to January 1991, inmate pop­
ulation quadrupled from 22,600 to 98,000. By the 1990s, mur­
der, rape and burglary rates fell a whopping 24 percent to 37 
percent from their 1980-82 peaks— which translates as an an­
nual reduction of nearly a thousand murders, 16,000 robberies 
and a quarter of a million burglaries.
■ Case 3. Conversely, Texas learned that skimping on prisons 
inflates crime disastrously. Prison costs had soared because of 
a burgeoning inmate population, a doubling of the guard/pris­
oner ratio and a federal judge's order to make costly changes 
—  some indisputably necessary, such as better medical care,' 
but others of dubious.value, such as free college courses. The 
yearly cost per-prisoner would eventually rise from S2.920 to 
514,COO in the '80s, but in an early effort to slow it, the legisla­
ture in 1983 adopted a tum-'em-loose-faster approach. Thus, 
while the imprisoned convict population grew by 2 '/a times, 
the average term served dropped from 55 percent o f sentence 
to less than 15 percent and the number of convicts on parole 
increased by 21 tim es.'

T exas A&M  professor Reynolds calculated the conse­
quences. The expected punishment for a serious crime 
dropped 43 percent (from 13 days to 7.4) from 1980 to 

1989, though (or the nation as a whole it rose by about 35 per­
cent (from 5.5 days to 8.8) in roughiy the same period. Factor­
ing the probability of arrest, conviction and imprisonment, a 
potential criminal in Texas today risks little. Fewer lhan one 
out of every 100 serious crimes results in a prison term, and 
those who land in prison serve an average of only 10 months. 
For murder an offender risks 24 months, for rape 5 2  months, 
for robbery 2 months and for burglary 7 days.

Result The crime rate soared 29 percent in the 1980-89 
decade, though nationally it dropped 4 percent, making Texas 
the second most crime-prone state. In 1980 no Texas city had 
ranked in the 20 worst American cities in property crimes; in 
1988,13 of the nation's worst 20 cities were in Texas.

If increased incarceration cuts crime, how many convicts 
should we keep locked away in flu’s la n d  of Ihe free7  When 
can we stop? And how much can we afford? We've spent an es­

timated 530 billion lo double our prison population in the past 
decade, and yel loday our prisons crowd in perhaps 140.0CO 
more lhan they should. __

r University of Pennsylvania criminologist Marvin Wolfgang 
compiled arrest records up lo the 30th birthday for every male 
bom and raised in Philadelphia in 1945 and 19S8 and pubtished 
a 1990 study comparing the two cohorts. In both, aboui 35 per­
cent of the young men collected one arrest and most never tan­
gled with ihe law again. The real hard core predators were an : 
astonishingly small group o l repealers who were larety pun- j 
ished; just 7 percent of each age group committed two-thirds of I 
all violent crime, including three-fourths of the rapes and rob- j 
beries and virtually all the murders. Moreover, this 7 percent 
not only had five or more arrests by age 18 but went on com­
mitting felonies and, for every arrest made, got away with 

V^about a dozen crimes.

I ncredibly, only 14 percent of the first five arrests resulted in 
punishment: in the other 36 percent, no charges were 
brought. Even the 14 killers among the 1945 cohort aver­

aged an appallingly lenient four years behind bars. Yet when 
punishment vas tried, it worked. The few who were impris­
oned commiiied fewer and less serious crimes afterward.

What can be done? Wolfgang's studies suggest that about 
75.000 new young, persistent criminal predators are added to 
our population every year. They hit their peak rate of offenses 
at about age 16. Locking up all o f them from the time of a third 
felony conviction until, say, age 30 would almost double our 
present prison population to about 1,230,000. But such long­
term imprisonments may not prove necessary if punishment is 
applied early and consistently.

Another measure of the size o f our hard-core criminal pop­
ulation comes from a Justice Dcparanent program begun in 
1983 and based on the Philadelphia findings. Justice persuad­
ed 20 cities to have their police, prosecutors, schools and wel­
fare and probation workers pool information and focus on the 
worst offenders, generally youngsters with three or more 
arrests by age 18. A 'serious habitual offender" (SHO) gets pri­
ority  attention from probation authorities, and if  he is arrested 
anew, investigators and prosecutors throw the book al him 
with escalating penalties (coupled w ith rehabilitation efforts) 
in an effort to stop the revolving door.

In aJI 20 cities, SHOs consistently accounted for leas than 2 
percent o f all juveniles arrested, o r about 18 to 25 youngsters 
per 100,000 population. Thus, out of 250 million Ameruans, we 
would have a maximum of maybe 62,500 SHOs between their 
14th and 18th birthdays at any one time. Putting them all be­
hind bars until 30 after the third offense— or even permanent­
ly, as is the law in many states, though rarely enforced— would 
be a relatively inexpensive way to cut a huge chunk out of our 
3till atrocious crime rates.

California's only participating city. Oxnard, began a concert­
ed effort to get the city's active SHOs behind bars, and in 1987 
violent crimes dropped 38 percent, more than double the drop 
in any other California city. By 1989 all 30 of Oxnard’s identi­
fied active SHOs were behind bars— almost exactly the pre­
dictable total for a city of 130,000— and its citizens experienced 
the lowest crime of a decade. Murders declined 60 percent, 
robberies 41 percent and burglaries 29 percent.

Based on these sodal yardsticks. I’d hazard a guess that 
America's hard-core violent repeaters number upwards of a 
million. That in turn suggesls that if we increase federal and 
state prison populations to between 1 million and 1.5 million 
and keep our jails (usually operated by cities and counties for 
misdemeanor sentences of a year c r less) at the present level 
of about 400,000, we may see a sharp drop in our horrendous 
crime rates.

And what about those alternatives to imprisc.— ncr; Colma- 
McCarthy louts?

The American Institutes for Research in Ihe Behavorial Sci­
ences. a non-profit Washington think tank, studied 350 high-re­
peat Illinois delinquents and found imprisonment was signifi­
cantly more effective in reducing subsequent arrests from 
their previous levels. Judges committed the 159 worst 
prospers to incarceration and sent another 191 to foster or 
group homes for community “treatment”  programs; the latter 
recorded subsequent arrest reductions of 56 percent to 68 per­
cent while those imprisoned registered 71 percent fewen 
Moreover, those not imprisoned were free to continue commit­
ting untold crimes while in “treatment.*

In sh ort lock 'em up and you slow 'em down. T tim  'em loose 
and you pay an awful price. ■

Eugene Melhvin, a Reodor's Digest senior editor, hos report­
ed on the U.S. criminal justice system for more than 40 
years. He served on the 1983-86 President's Commission on 
Organized Crime.
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Repeat offenders are. responsible for m uch of the Nation’s crime

Who are career criminals?

~~e term 'tareer criminal” has been 
useo to describe offenders who—
• have an extensive record of arrests 
and convictions
• commit crimes over a long period of 
time
• commit crimes at a very high rate
• commit relatively serious crimes
• use crimes as their principal source of 
income
• saecialize for are especially expert) in 
a certain type of crime
• have some combination of these 
cnaracteristics.

yf
Such criminals are often described as 44 
chronic, habitual, repeat, serious, high- ’ 
rate, or professional offenders.

Seme criminals exhibit all of the above 
characteristics, but most do not. Some 
hign-rate offenders are arrested fre­
quently and others rarely. In fact, some 
lew-rate offenders are arrested more 
often than seme high-rate ones. The fre­
quency with which an offender commits 
crimes varies over time Thus, an 
offender could be ' :gh-rate one month 
and low-rate the next. Similarly, the 
offender who commits a serious crime 
may or may not be committing serious 
cr other crimes at a high rate And 
seme high-rate and/or serious offenders 
have no or almost no official prior rec­
ord of involvement in crime

A few crim inals commit many crimes

Most offenders commit crimes at lew 
rates, but a few do so at very high 
rates.

Studies in Philadelphia, Pennsylvania; 
Racine, Wisconsin; and Columbus,
Ohio, show that 23 to 34% of the 
juveniles involved in crime are responsi­

ble for 61 to 68%  of all the crimes com­
mitted by juveniles, in a national sample 
of U.S. youths age 11-17, the 7% who 
were the most active offenders commit­
ted about 125 crimes per year each, 
wnereas the 55% who were the least 
active committed an average of fewer 
than 3 per year.

Tne same disproportionate pattern 
occurs with adults. Tne Chaikens' study 
of nearly 2,200 offenders coming into 
California, Michigan, and 12x2s jails and 
prisons found that 50%  of the robbers 
committed an average of fewer than 5 
robberies per year, but a robber in the 
most active 10% committed more than 
85 per year. And, while 50%  of the bur­
glars averaged fewer than 5 burglaries 
per year, the most active 10% averaged 

I more than 232 per year.

A Washington, D.C.. study reported that 
24% of all the adult arrests were 
attributable to just 7% of the adults 
arrested. Similarly, a 22-State study by 
BJS  of young parolees revealed that 
about 10% of this group accounted for 
40% of their later arrest offenses.

j High-rate offenders seldom specialize 
j In one type of crime

| Instead, they tend to commit a variety of 
j misdemeanors and felonies as well as 
I both violent and property crimes. They 
• also often engage in related crimes, 
j such as property and drug offenses.

Few repeat offenders 
are full-time crim inals

Most chronic offenders have irregular 
sources of income. And they usually 
commit crimes during the periods (hey 
are not employed. However, some prefer 
a "criminal career" to conventional 
employment.

Juvenile delinquency often 
foreshadows adult criminal activity

Most juvenile delinquents do net go on 
to become adult criminals, but many do 
continue to commit crimes.

• In Marion County, Oregon, 30% of 
the juvenile beys convicted of serious 
crime were later convicted of serious 
crimes as adults.

• In Chicago, 34% of the boys appear­
ing in juvenile court later went to jaii or 
prison as adults.

• The criminal records of 210 serious 
California juveniie offenders were exam­
ined to find out hew many crimes they 
committed from age 18 to 25. Cf this 
croup, 173 (86%) were arrestee for 
1,507 crimes, including:

5 homicides 
12 rapes
20 other sex offenses 
40 weapon offenses 
38 robberies 

131 assaults 
166 drug offenses 
211 burglaries.

The more serious the juvenile career, 
the greater the chances c'< adult 
crim inality

In New York City, 48% of the juveniles 
who had only 1 year of juvenile activity 
had one or mere adult arrests and 15% 
were serious aduit offenders. In con­
trast, 78% of those with lengthy juvenile 
careers were arrested as adults and 
37% were serious adult offenders.



Long-term  s t u d ie s  s h o w  th a t th e  
m ore o fte n  a p e rso n  is  a r r e s te d , 
the g re a te r  th e  c h a n c e s  o f b e in g  
a r re s te d  a g a in

For example, a study of Philaceiphia 
maies corn in 1945 found that—
• 25% were arrested at leas; once
• 54% of those with one arrest had a 
second arrest
• 55% of those with two arrests had a 
thirc arrest
• 72% of those with three arrests hac a 
fcunn arrest.

A study of 53S former Illinois prison 
inmates showed that 53% of those with 
one incarceration were arrested within 
29 months of their release date com­
pared to a 75% recidivism rate among 
these with 3 or mere incarcerations.

The m ore o fte n  an o f fe n d e r  is  
a r re s te d  b e fo re  g o in g  to  p r is o n , 
th e  m ore lik e ly  an d  th e  s o o n e r  
th a t p e rso n  w ill b e  a r re s te d  
a fte r h is  o r  h e r re le a s e

A BJS study of young parolees found 
hat 59% were rearrested within 6 years 

c : their release from prison. However, 
the rearrest rate 'was 93% among these 
with 5 or more prior arrests compared 
to 59% tor those with one prior arrest. 
The median time between release from 
prison and the first subsequent arrest 
was 7 months for those with 6 or more 

•prior arrests versus 17 months for those 
with one prior arrest. Similarly, the more 

| often an offender was arrested before 
’ going to prison, the more likely and the 
| sooner he or she was reconvicted and 
 ̂ reincarcerated after being paroled.

C rim ina l h is to ry , a g e , a n d  d ru g  u s e  
a re  am o n g  th e  b e s t  c o r r e la te s  
o f fu tu re  c r im in a lity
The combination of prior adult and juve­
nile record, age, and drug use provides 
a better than chance prediction of sub­
sequent criminal activity. Hoffman found

that when Federal inmates were placed 
into risk groups based on these factors, 
940/0 of the persons predicted to be of 
least risk to society had a favorable 
2-year parole outcome vs. 41% of those 
predicted to be among the worst risks.

The same variables also predict recidi­
vism among State prisoners. For exam­
ple, Klein and Caggiano found that 21% 
of a grcuo of inmates in California who 
were forecast to have a relatively low 
likelihood of committing future crimes 
were back in jail or prison within 2 
years of their release date vs. a 52% 
reincarceration rate in the predicted 
high-risk group.

A fte r  th e ir  r e le a s e  from  c u s to d y , 
o f fe n d e r s  c o n t in u e  to  c o m m it  c r im e s  
a n d  o fte n  s e r io u s  c r im e s

Studies show that 10% to 20%  of 
defendants on pretrial release are 
arrested while awaiting trial. A study of 
California offenders by Petersilia et al. 
found that more than 45%  of the per­
sons convicted of crimes such as rob­
bery, burglary, assault, and theft were 
already on adult or juvenile probation or 
parole at the time of their conviction.

This study also found that 53%  of those 
given felony probation were rearrested 
within 2 years of their release date. The 
recidivism rate was 72% among similar 
defendants who went to prison. In both 
groups more than 25% of the new filed 
charges were for violent crimes (homi­
cide, rape, assault, and robbery).

Nationally, about half the inmates 
released from State prison will return to 
P ';son. And most of those who return 
will do so within 3 years of their release 
data In 1979, 61% of the 153,465 males 
admitted to State prison had at least 
one prior incarceration.

T h e  o ld e r  th e  o f fe n d e r  a t th e  tim e  
o f a r re s t , th e  lo n g e r  h e  is  lik e ly  
to  c o n t in u e  h is  c r im in a l c a re e r

One study shows that an 18-year old 
who commits an Index crime usually 
stops committing crimes within 5 years 
of the arrest date but a 25-year old who 
has been committing crimes since age 
18 usually goes on committing crimes 
for another 10 years. However, 18-vear 
olds who commit murcer or aggravated 
assault tend to have criminal careers cr 
about 10 years duration.

D e sp ite  re p e a te d  c o n v ic t io n s  an d  
in c a rc e r a t io n s , m an y  o f fe n d e rs  
c o n t in u e  to b e lie v e  th e y  c a n  g e t 
aw a y  w ith  c o m m it t in g  c r im e s

The Chaikens asked inmates in three 
States. “Do you think you could do the 
same crime again without getting 
caught?" The answer "yes" was given 
b y -
• 50%  of the California inmates
• 34%  of the Michigan inmates
• 22%  of the Texas inmates.

M o t iv a t io n s  fo r c r im e  ra n g e  from  
th r i l l- s e e k in g  to  n e e d  fo r m on ey

Juveniles who went on to have acult 
criminal careers have stated that their 
main motives for crime were thrill- 
seeking, status, attenticn-getting, or 
peer influence, according to a RAND 
Corporation study of habitual felons. As 
criminals approach aduithood, the rea­
sons cited shift to financial needs, espe­
cially to money for drugs and alconci.
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T H R E E  S T R I K E S ' -  Y O U ' R E  O U T

Q & A

T h e  f o l l o w i n g  q u e s t i o n s  a r e  t h e  o n e s  m o s t  c o m m o n l y  a s k e d  a n d  

t h e  a p p r o p r i a t e  r e s p o n s e s  f o l l o w .

Q .  " D o  s i g n a t u r e s  f r o m  l a s t  y e a r - c o u n t  f o r  t h i s  y e a r ? "

A .  N o .  P e o p l e  w h o  s i g n e d  l a s t  y e a r  m a y  s i g n  a g a i n  t h i s  y e a r .

Q .  " W h o  q u a l i f i e s  a s  a n  o f f e n d e r  a n d  w b a t  c r i m e s  c o u n t  a s  ' m o s t  

s e r i o u s  o f f e n s e s ' ? "

A .  A n  o f f e n d e r  i s  a  p e r s o n  w h o  h a s  c o m m i t t e d  a  f e l o n y  c r i m e  a n d  i s  

a t  l e a s t  e i g h t e e n  y e a r s  o l d  o r  i s  c o n v i c t e d  a s  a n  a d u l t .  J u v e n i l e  

c r i m e s  a r e  n o t  c o v e r e d  b y  " t h r e e  s t r i k e s " .  M o s t  s e r i o u s  o f f e n s e s  

i n c l u d e  a l l  c l a s s  A  c r i m e s  ( v i o l e n t  b y  d e f i n i t i o n )  ,  a s  w e l l  a s  

o t h e r  v i o l e n t  o r  s e r i o u s  s e x  c r i m e s .

Q .  " C o u l d  a n  o f f e n d e r  w h o  c o m m i t s  a  c r i m e  s p r e e  i n v o l v i n g  t h r e e  o r  

m o r e  m o s t  s e r i o u s  o f f e n s e s  b e f o r e  b e i n g  c a u g h t  a n d  c o n v i c t e d  

r e c e i v e  a  l i f e  s e n t e n c e  u n d e r  t h i s  l a w  i f  h e  h a d  l e s s  t h a n  t w o  m o s t  

s e r i o u s  p r i o r s  a l r e a d y  o n  h i s  r e c o r d ? "

A .  N o .  T h i s  l a w  i s  s p e c i f i c a l l y  d e s i g n e d  t o  a f f e c t  o n l y  t h e  

c r i m i n a l s  w h o  w o r k  t h e i r  w a y  t h r o u g h  t h e  c r i m i n a l  j u s t i c e  s y s t e m  

t w i c e  f o r  m o s t  s e r i o u s  o f f e n s e s  a n d  t h e n  t h e y  c o m m i t  a  t h i r d  a n d  

s e p a r a t e  m o s t  s e r i o u s  c r i m e .

Q .  " T h e  i n i t i a t i v e  s e e m s  t o  m a n d a t e  a  l i f e  s e n t e n c e  w i t h o u t  p a r o l e  

e v e n  a f t e r  t h e  o f f e n d e r  m a y  n o  l o n g e r  b e  a  t h r e a t  t o  s o c i e t y .  F o r  

e x a m p l e ,  i f  a  t h r e e - t . i m e  a s s a u l t e r  w a s  l o c k e d  u p  w h e n  h e  w a s  3 5  a n d  

h e  i s  n o w  6 5  a n d  d i s a b l e d ,  m u s t  h e  r e m a i n  i n  p r i s o n  u n t i l  h e  d i e s ? "

A .  N o .  S e n t e n c i n g  a n  o f f e n d e r  t o  l i f e  w i t h o u t  p a r o l e  i s  d i f f e r e n t  

t h a n  l i f e  w i t h o u t  r e l e a s e .  T h e  i n i t i a t i v e  e x p r e s s l y  r e t a i n s  t h e  

g o v e r n o r ' s  p o w e r  t o  g r a n t  c l e m e n c y  o r  p a r d o n  a n y  o f f e n d e r  i n  

S e c t i o n  4 o f  t h e  A c t .  T h e r e f o r e ,  t h e  g o v e r n o r  c o u l d  r e l e a s e  t h e  

o f f e n d e r  i n  t h e  a b o v e  q u e s t i o n .  H o w e v e r ,  t h e  g o v e r n o r  w o u l d  

i n v a r i a b l y  b e  h e l d  a c c o u n t a b l e  b y  t h e  v o t e r s  f o r  t h e  a c t i o n s  o f  a n y  

o f f e n d e r s  h e  r e l e a s e d .  T h i s  f a c t  w o u l d  h e l p  e n s u r e  t h a t  o n l y  t h o s e  

o f f e n d e r s  w h o  a r e  t r u l y  n o  l o n g e r  a  t h r e a t  w o u l d  b e  r e l e a s e d .

Q .  " W o u l d  a  t w o - t i m e  m o s t  s e r i o u s  o f f e n d e r  w h o  r e m a i n e d  c r i m e - f r e e  

i n  t h e  c o m m u n i t y  f o r  5  o r  1 0  y e a r s  g e t  l i f e  i f  t h e y  r e - o f f e n d  

a g a i n ? "

A .  I t  w o u l d  d e p e n d  o n  t h e  p r i o r  o f f e n s e s .  T h e  S e n t e n c i n g  R e f o r m  

A c t  ( S R A )  a l r e a d y  h a s  a  w o r k i n g  m o d e l  t o  a l l o w  o f f e n d e r s  t o  " w a s h ­

o u t "  C l a s s  B  ( 1 0  y e a r s )  a n d  C  f e l o n i e s  ( 5  y e a r s )  f r o m  t h e i r  

c r i m i n a l  h i s t o r y .  T h i s  i n i t i a t i v e  w o u l d  a d o p t  t h e s e  g u i d e l i n e s  a n d  

t h u s  o n l y  C l a s s  A  f e l o n y  p r i o r s  w o u l d  c o u n t  a f t e r  t h e  o f f e n d e r  

r e m a i n e d  c r i m e - f r e e  i n  t h e  c o m m u n i t y  f o r  t e n  y e a r s .

( o v e r )



Q .  " D o e s n ' t  t h e  a d d i t i o n  o f  s e r i o u s  d r u g  c r i m e s  a n d  s o m e  o f  t h e  

o t h e r  o f f e n s e s  i n c r e a s e  t h e  n u m b e r  o f  c r i m i n a l s  t h a t  w o u l d  b e  

a f f e c t e d  b y  t h i s  l a w  i n t o  h u n d r e d s  o f  p e o p l e  p e r  y e a r ? "

A .  N o .  O u r  f i n d i n g s  i n d i c a t e  t h a t  v e r y  f e w  o f f e n d e r s ,  o n l y  4 0 - 7 0  

p e r  y e a r ,  a r e  e v e r  c o n v i c t e d  o f  t h e s e  t y p e s  o f  c r i m e s  a t  t h r e e  

s e p a r a t e  a n d  d i s t i n c t  t i m e s .  B u t  t h e  n u m b e r  o f  o f f e n d e r s  t h a t  a r e  

a f f e c t e d  m a y  b e  l e s s  i m p o r t a n t  t h a n  w h a t  k i n d  o f  m e s s a g e  s o c i e t y  

s h o u l d  s e n d  o f f e n d e r s  w h o  m ig h t ,  c o n s i d e r  a  c a r e e r  i n  c r i m e .

Q .  " E v e n  a t  4 0 - 7 0  o f f e n d e r s  p e r  y e a r ,  w o n ' t  t h e  y e a r l y  c o s t s  a t  

$ 2 0 ,  0 0 0 - 2 5 ,  0 0 0  e a c h  a d d  u p  t o o  q u i c k l y  t o  m a k e  t h i s  i d e a  f e a s i b l e ? "

A .  W h i l e  t h i s  i n i t i a t i v e  m a y  c o s t  m o r e  t o  h o u s e  t h o s e  p r i s o n e r s  

s e n t e n c e d  t o  l i f e  i n  t h e  f u t u r e ,  t h e  t r u e  c o s t s  a n d  b e n e f i t s  m u s t  

b e  c o n s i d e r e d  b e f o r e  c o n c l u d i n g  t h a t  t h i s  l a w  i s  t o o  e x p e n s i v e .

1 .  S t r o n g  p u n i s h m e n t s  c a n  s h a p e  b e h a v i o r  a n d  t h u s  d e t e r  c r i m e  b y  

s c a r i n g  s o m e  o f f e n d e r s  i n t o  e a r l y  r e t i r e m e n t  a n d  o t h e r  

o f f e n d e r s  i n t o  l e a v i n g  t h e  s t a t e .  A l r e a d y ,  s o m e  o f f e n d e r s  a r e  

l e a v i n g  t h e  s t a t e  t o  a v o i d  o u r  t o u g h  s e x  o f f e n d e r  l a w s .

2 .  S i n c e  t h e  t h r e e - t i m e  c r i m i n a l s  w h o  w o u l d  b e  s e n t e n c e d  u n d e r  

t h i s  p r o p o s e d  l a w  a r e  a l r e a d y  r e c e i v i n g  s o m e  l o n g  s e n t e n c e s ,  

o n l y  t h e  y e a r s  a d d e d  t o  w h a t  a n  o f f e n d e r  w o u l d  r e c e i v e  u n d e r  

c u r r e n t  l a w  c o u l d  b e  i n c l u d e d  a s  t h e  t r u e  c o s t s .  A s  s u c h ,  

t h e r e  i s  n o  i m m e d i a t e  f i s c a l  i m p a c t  a n d  p l e n t y  o f  t i m e  t o  

b u i l d  n e w  p r i s o n  s p a c e  a n d  s t r i v e  t o  r e d u c e  p r i s o n  c o s t s  

a n d / o r  r e c i d i v i s m  r a t e s .

3 .  M a n y  s t u d i e s  h a v e  s h o w n  t h a t  t h e  r e c i d i v i s m  r a t e s  f o r  t h r e e ­

t i m e  o f f e n d e r s  l e t  b a c k  i n t o  s o c i e t y  a r e  b e t w e e n  6 5 - 7 6 % .  W h a t  

t h e s e  s t u d i e s  s h o w  i s  t h a t  i f  t h e s e  o f f e n d e r s  a r e  e v e r  

r e l e a s e d ,  m o s t  o f  t h e m  w o u l d  o n c e  a g a i n  c o m m i t  t h e  s a m e  k i n d s  

o f  c r i m e s  a g a i n s t  i n n o c e n t  p e o p l e .  I n  a d d i t i o n ,  t h e  o f f e n d e r s  

w o u l d  o n c e  a g a i n  t a k e  u p  t h e  j u s t i c e  s y s t e m ' s  l i m i t e d  t i m e  a n d  

m o n e y  b e f o r e  g o i n g  b a c k  t o  p r i s o n .

4 .  P o l i c e  c h r o n o l o g i c a l  c o n v i c t i o n  d a t a  s h o w s  t h a t  a  c e r t a i n  

n u m b e r  o f  m u r d e r s ,  r a p e s ,  a s s a u l t s ,  r o b b e r i e s ,  a n d  o t h e r  

c r i m e s  w o u l d  h a v e  b e e n  p r e v e n t e d  o v e r  t h e  l a s t  s i x  f i s c a l  

y e a r s  i f  a  " t h r e e - s t r i k e s  a n d  y o u ' r e  o u t "  p o l i c y  h a d  a l r e a d y  

b e e n  i m p l e m e n t e d .  A n  o f f e n d e r  c a n n o t  c o m m i t  m o r e  c r i m e s  

a g a i n s t  p e o p l e  o u t s i d e  o f  p r i s o n  i f  t h e y  a r e  k e p t  b e h i n d  b a r s .

I f  t h e r e  a r e  a d d i t i o n a l  q u e s t i o n s  o r  c o n c e r n s ,  p l e a s e  d o n ' t  

h e s i t a t e  t o  c a l l  D a v e  L a C o u r s e . a t  ( 2 0 6 )  4 6 2 - 7 3 5 3  o r  t o l l  f r e e  a t  
( 8 0 0 )  7 7 5 - 3 2 0 1 .
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zederal sentencing practices changed 
substantially during the last half of the 
■980's. Before the 1986 and 1988 anti- 
crug abuse laws that stiffened sanctions, 
:ne Sentencing Reform Act of 1984 (Public 
'.aw 98-473, 98 Stat. 1837 (1984], called 
“ ne Act* In this report) had already set in 
-cticn alterations of Federal practices, 
.^mcng other reforms, the Act established 
.-a U.S. Sentencing Commission to 
.avelop guidelines, which scale punlsh- 
nents to the gravity of the offense and the 
•.rfender's criminal record. The guidelines 
apply to Federal prisoners who committed 
heir crimes on or after November 1, 1987.

Jnder the guidelines Federal prisoners are 
-,o longer released from prison to parole by 
ne U.S. Parole Comuission. Instead, 
Leges impose prison sentences that are 

arved in full, except for time off that 
;r!soners earn for good behavior. Offend­
ers are supervised following their release 
:cm prison only if a judge requires it as a 
;art of the sentence.

rases subject to the Act ("guideline 
.•ases") began to appear in appreciable 
’ umbers in 1988, the year after the guide- 
inas went into effect. During 1988, 17% of 
he offenders convicted in Federal district 
curts were guideline cases.’ In 1989 the 

iroportion increased to 51%, and in 1990, 
a 65%. This report summarizes the main

S4o Mothodabgy, pa go 10. lor a discussion ol which 
ssiis wars includod as guidolino casss.

June 1992

The Sentencing Reform Act of 1984 
introduced "truth in sentencing” to the 
Federal justice system. The act created 
a commission that specified sentencing 
guidelines, which went into effect in late 
1987. Defendants convicted for crimes 
committed after the guidelines serve the 
actual amount of the sentence, minus a 
brief "good time" to enable authorities to 
manage inmates more easily. Tha 
guidelines take into account the gravity 
of the crime and the offender's criminal 
record. Released prisoners no longer 
serve time on parole unless judges 
expressly sentence them to supervision 
in the community.

This report on sentencing and time 
served is the first indepth analysis of 
these issues by the Federal Justice 
Statistics Program since 1987. It 
clearly traces changes in sentencing 
patterns and corresponding changes 
In time served in prison and supervision 
after Incarceration.

Steven D. 
Director

Dillingham, Ph.O.

trends in Federal sentencing. It compares 
sentences imposed before the Act in 1986- 
87 with those imposed between January 
1988 and June 1990, when an Increasing 
percentage of defendants were subject to 
the guidelines and faced stiffer mandatory 
sentences. The report also examines time 
actually served by offenders released from 
Federal prison between 1986 and 1990.

The main findings Include:

• The percentage of convicted Federal 
offenders receiving a prison sentence, 
which may have included a period of 
probation, rose from 52% during 1986 
to 60% in the first half of 1990.

• Offenders sentenced under the sentenc­
ing guidelines were mors likely to go to 
prison than those sentenced before the 
guidelines went into effect: 74% of the 
guideline cases In 1990, compared to 52% 
of the pre-guideline cases in 1986.

• The number and percentage of Federal 
offenders sentenced to prison increased 
primarily after 1988. Among those 
sentenced in Federal district courts, the 
increased number of drug offenders 
accounted for most of the increase in 
sentences to prison.

• Tne average length of Federal sentences 
to incarceration decreased between 1986 
and 1990 for crimes other than drug 
offenses. However, because offenders 
sentenced under the provisions of the Act 
are not eligible for release on parole, the 
more recently committed offenders were 
likely to be incarcerated longer than their 
predecessors.

• The use of probation sentences 
decreased from 63% in 1986 to 44% in the 
first half of 1990.

• Federal prisoners first released In 1990 
served an average of 19 months (75% of 
their court-imposed sentences). This was 
29% longer than the average term served 
by prisoners first released in 1986.

COMPLIMENTS OF THE 
ALASKA STATE LIBRARY



The S e n te n c in g  R e fo rm  A ct o f 1984

The S en ten c in g  Reform  A a  of 1984 
(Pub lic Law  98-473, 98 S tat 1837 [1984]), 
ca lled  The A a "  In th is  report, e s ta b lish e d  
the U .S . S en ten c in g  Com m ission  that had 
a s one of its  e s se n t ia l ta s k s  the d e ve lo p ­
ment of sen ten c in g  gu id e lin e s . Th is reform  
sough t to re d u ce  unw arran ted d isp a r itie s 
be tw een the s e n te n ce s  im posed and  the 
tim e in p rison a a u a lly  s e rv e d .1 The g u id e ­
lines is s u e d  by the com m iss io n  took effec t 
on N ovem ber 1, 1987, and app lied to 
Federa l o f fe n se s  com m itted on that day  or 
later. S en ten c in g  of o ffenders c o n v la e d  of 
c r im es com m itted  be fo re that da te  w a s  
go verned  by the law s app licab le  b e fo re  the 
A a 's  p a s s a g e  (ca lled  the "old law").

D ie  report d e sc r ib e s  sen ten c ing  pa tte rn s 
which o ccu rre d  during 1986-90. A va rie ty  
at ch an g e s in crim ina l s ta tu te s , a s  w e ll a s  
sh ifts in p ro secu to ria l priorities and com po­
sition of the  o ffende r pool, o ccurred during 
th is period. T here fo re , ch an g e s  In s e n ­
tencing pa tte rn s m ay not n e ce ssa r ily
'U.S. Sentencing Commission, Supplementary Report 
on die Inibel Sentencing GuideCnes end Policy 
Statements (Washlnglon, D.C.: Juno 18,1987).

■EOS8

re flect the Im pact of any pa rticu la r fa a o r  
su ch  a s the gu ld le lln e s  or p ro v is io n s of tho 
A a .

P e rs o n s  s e n te n c e d  to p r iso n

The num ber of p e rso n s co n v ic ted  in 
F ede ra l d istr ic t co u rts  in c re a se d  from  
43,920 In 1986 to about 48,730 in 1990 —  
an a ve rag e  annua l in c rea se  of abou t 
2.6%.’ A lthough th is growth In the num ber 
of convictions had s low ed from th e  6.4% 
ave rage  annua l ra te for the period of 1980 
to 1985, the likelihood of be ing sen ten ced  
to incarceration ro se , from 52% In 1986 to 
60% In 1990 (tab le  1).

The likelihood of rece iv ing a se n te n ce  to 
prison va ried  acco rd ing to o ffe n se  c a te ­
gory . V iolent o ffen d e rs  w ere som ew ha t 
more likely to be in ca rce ra ted  In 1990 than 
in 1986: 88% in 1990, com pared  to 83%
In 1986. C o n v la e d  drug o ffen d e rs  w ere 
more likely to re ce iv e  a prison se n ten ce  in 
1990 than in 1986 —  86%, com pa red  to 
77%. The likelihood of Inca rcera tion
* Federal Criminal Case Processing, 1380-89, with 
Preliminary Data lor 1990, BJS report. NCJ-1J0526, 
October 1991, table 9. Figures lor 1990 are prafminary.

In c re a se d  slightly for publlc-order o ffenders 
(37% to -+3%), and rem ained un changed  
tor property o ffenders (43% In 1986 and 
1990).

As tha num ber of convictions and the 
likelihood of being sen ten ced  to prison 
in c re a se d , a  su b s tan tia lly  g rea te r num ber 
of F e d e ra l o ffenders w a s  sen ten ced  to 
prison. From 1986 through 1988, the 
num ber of Federa l o ffende rs sen ten ced  
to p rison rem ained be tw een  23,000 and 
23,600 per year. In 1989, the num ber 
In c re a se d  to 27,377, and In 1990, to 
approxim ate ly 29,400.

This 1986-90 in c rea se  re su lted  large ly  
from the grow ing num ber of p e rson s 
sen ten ce d  to prison for drug o ffen se s .
The num ber of Federa l drug o ffenders 
se n te n ce d  to prison ro se  48%, while the 
num ber of p e rson s sen ten ced  to prison for 
all o ther typ e s  of c r im es g rew  an ave rage  
of 14%. By 1990 drug o ffende rs a ccoun t­
ed for nearly  half (47%) of all pe rsons 
s e n ten ce d  to prison from Fede ra l d istric t 
co u rts , up from 40% In 1986 and 27% in 
1980.

Table 1. Offenders convicted In ca ses  terminated In U.S. district court: Number and percent 
sentenced to prison, by year and offense, 1986-39 and preliminary 1990

Number ofconvictod offenders Porcantof convictedoffenders
who were sentenced to orison*_____________  ______________ who wore sentorcod to orison*

Most serious offanso 
at conviction 1986 1087 1988 1989

Preliminary
1000“ 1086 1987 1988 1989

Prelimmi
1990°

All offenses0 23,058 23,579 23,450 27,377 29,430 515% 53.0% 53.8% 58.5% 60.4%

Violentoffensos 1,813 1,837 1,733 1,892 1,999 82.7 82.0 81.0 88.8 87.6
Proponyoffansos 6,291 6.234 5,723 5,974 5,775 43.2 43.4 42.6 44.1 43.1

Fraudulentoffonses 4,416 4,610 4,182 4,400 4,391 42.0 44.1 43.6 44.4 44.0
Other property offenses 1,875 1,624 1,541 1,574 1,384 46.6 41.6 40.0 43.3 40.5

□rugoffenses 9,272 10,196 10,599 13.306 13,754 77.3 75.9 79.2 842 85.6
Public-order offenses 5,682 5,312 5,393 6,194 6,427 37.4 36.6 37.0 40.6 432

Regulatory offonsos 683 601 640 746 757 34.2 32.5 32.6 36.9 38.3
O.herpublic-order offenses 4.994 4,711 4,755 5,448 5,670 37.9 37.2 37.7 412 43.9

'indudos sentoncas to prison with or without probation.
SeeMemadohgy, page 10.

‘ Total may Include o(landers for whom offense category could not be dotarmlned, 
but excludes offenders for whom sentonce category could not be determined.



Comparing pre-guideline and 
guideline cases

L e n g t h  o f  p r is o n  s e n t e n c e s

Between 1986 and 1990, the average 
ergth of imposed prison sentences 
decreased substantially for nearly all types 
o: crimes (table 2). The average sentence 
;c prison for all violent crimes was 32% 
ess in 1990 than in 1986: 90 months in 
' . -0 compared to 132 months In 1986. 
Sentences to prison for property offenses 
.■/8re 35% snorter, and for public-order 
ctfenses, 25% shorter.

- art of the reason for the snorter average 
•entence was that progressively larger 
.rcportions of cases during the period 
.vere subject to the Act. Despite this 
downward trend, the overall average length 
c» orison sentences given to all Federal 
cmnders increased from 53 months in 
1'. :5  to 57 months in 1990. This increase 
resulted from the longer sentences given 
:c drug traffickers outweighing the decline

in sentences imposed on others. The 
average prison sentence for drug traf­
ficking was 64 months in 1986 and 84 
months in 1990."

L ik e l ih o o d  o f  o f fe n d e r s  g o in g  to  p r is o n

Offenders sentenced under the guidelines 
during 1988, 1989, and the first 6 months 
of 1990 were mor9 likely, on the whole, to 
be sentenced to prison than were offend­
ers sentenced during 198S and 1987 under 
the old law (table 3). In 1986, 52% of all 
offenders sentenced under the old law 
were given incarceration terms, as were 
53% of those sentenced during 1987. In 
the following year, 77% of all guideline 
cases resulted in incarceration sentences. 
The proportion remained constant In 1989, 
and decreased slightly to 74% during the 
first half of 1990.
Fodoral Criminal Casa Procossing, 1980-89, wilti 
Preliminary Data tor 1990, a  Dio 17. Tho category for 
drug offonsas In tablo 2 of tr.is report includos drug 
trafficking, drug possession, and other drug crimes. Tha 
average prison sentence for non trafficking offonsos in 
1086 woe 41 months and in 1990 was 13 months.

T ab le  2. O ffe n d e rs  c o n v ic te d  In c a se s  te rm in a te d  In U .S . d is t r ic t  c o u r t :  A v e ra g e  le n g th 
o f s e n te n c e  to  p r is o n , b y  y e a r an d  o ffe n s e , 1986-39  a n d  p re lim in a ry  1990

Most serious olfanso 
atconvlciion

Averaco Innath of semonco io orison

1986 1987 1980 1989
Preliminary
1990"

All offenses’ 52.7 mos. 55.2 mos. 55.1 mos. 54.5 mos. 57.4 mos.

Violentoffenses 132.0 126.2 110.7 90.6 89.8
Prooartyoffansos 34.3 32.5 31.5 26.0 22.3

rraudulentoffnnsos 32.8 31.1 31.0 26.1 22.3
Othor property offenses 37.9 36.5 32.7 25.7 22.5

Orug offenses 62.2 67.8 71.3 74.9 81.2
P'jdic-ardor offensos 36.9 35.5 30.7 27.6 27.7

RegulatoryaHonsos 47,2 42.1 30.4 24.0 26.3
Olhor public-order offensos 30.8 32.2 30.7 28.1 27.8

‘ Includes preliminary count of all cases terminated during t990.
’ Total may include offenders tor whom offense category could not bo determined.

T a b le 3 . O ffe n d e rs  se n ten ce d  to  F e d e ra l p r is o n ; P ro -g u ld e lln e  a nd  g u id e lin e  c a se s , 
b y  y e a r an d  o ffe n s e , 1986-39 a n d  th o  f i r s t  h a lf o f 1990

Percentof convicted offenders who wero somoncod lo orison"
Mostseriousoffanse 
at conviction

Pre-quidelino Guideline
1986 1987 1988 1989 1990"

Allolfanses 52.5% 53.0% 76.5% 76.9% 73.6%

Violontoffonseo 82.7 8Z0 91.0 92.3 d l.8
Proporty offonsos 43.2 43.4 53.8 53.3 46.7

Fraudulontoffonsoe 42.0 44.1 60.4 54.0 46.2
Othor properly 46.6 41.6 43.6 51.8 46.0

Orugoffonses 77.3 75.9 85.8 89.5 89.0
Public-ordoroffanses 37.4 36.6 74.7 71.2 71.4

Hogulalory offensos 34.2 32.5 42.0 46.6 49.5

Note: Data for *othor public-order offenses' aro not presented because certain offensos included in that 
category aro not coverod by the guidelines. 'Public-crder offenses,' however, rt.locs  all casas. Overall, 
among guideline cases, 7,197 defendants were convicted in 1988; 22,898 in 1989; and 14,075 in the first half 
of 1990. Tho guideline status could not bo determined tor 1,571 in 1988; 584 in 1989; and 113 in 1990. 
"includes sentences to prison with or withoul probation.
"inciudos only casos tormlnated January 1 through Juno 30. 1990.
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Within all offense categories, orienaers 
sentenced under the guidelines wero more 
likely to be sentenced to prison than those 
receiving pre-guideline sentences. Ouring 
1986 and 1987, 82% of those convicted of 
violent crimes were sentenced to incar­
ceration; 91% to 92% of violent offenders 
were sentenced to prison in guideline 
cases disposed in 1988-90. Of offenders 
convicted of Federal drug crimes In 1986 
and 1987 under the old law, more than 
75% received sentences to prison; under 
the Act, those rates rose to around 86% to 
90%.

Persons charged with public-order 
offenses —  regulatory, weapons, racke­
teering, immigration offenses, or tax law 
violations —  were more likely to be given 
prison terms after the guidelines went to 
effect. During 1986-37, 37% of convicted 
public-crder offenders received prison 
sentences; from 1988 through the first half 
of 1990, about 71% to 75% of these 
offenders ware Incarcerated 
(table 3),

Not all of these changes can be attributed 
to the sentencing guidelines. Beginning In 
1984, and every 2 years thereafter, 
Congress enacted laws that mandated 
minimum imprisonment terms for offenders 
convicted of drug or violent crimes.
Although over 60 statutes in the Federal 
Criminal Code prescribe mandatory 
minimum penalties for Federal offenses, 
nearly all mandatory prison sentences 
imposed (94% during 1984-90) were for 
drug-law and weapons violations specified 
in 4 statutes.5 Because a growing 
proportion of offenders sentenced after 
1984 had violated these statutes, some of 
the increased rate of sentencing to prison, 
especially for drug crimes, resulted from 
these mandatory sentencing provisions 
rather than the guidelines alone.

For all offenses other than Federal drug 
crimes, the guidelines brought shorter 
maximum imprisonment sentences, on 
average (table 4). For example, the 
average sentence for violent offenses 
decreased from 132 months In 1986 and 
126 months in 1987 to 87 months in 1990.

U.S. Sentencing Commission. Mandatory Minimum 
Ponallias i i  lha Fodoral Criminal Justico Systam 
(Washington, O.C.. August 1991) p. 10.
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Under p rov is ion s of the Act, |udges w ere 
to Im pose se n te n c e s  to be se rv ed  In full, 
m inus a sm a ll am ount of good-tlme cred its  
that o ffen d e rs  co u ld  rece ive (or good 
behavior.* For m ost o ffen se s , the gu id e ­
lines wore d e s ig n ed  to approxim ate the
‘ Such craoits aro accumulated at tho maximum rate ol 
54 days car yoar tor all persons sorving imprisonmont 
terms longer than 12 months.

time that p risone rs ac tu a lly  s e rv e d  In 
con fin em en t under the o ld law .7

S en ten ce s  for Fede ra l drug o ffend e rs  
d epa rted  from the patte rn  for o the r typ e s  of 
o ffende rs . Drug o ffende rs co n v ic ted  under 
the g u id e lin e s  re ce ived  a  longer, not
'Michael K. Slock and William M. Rhocos, T h o  impact 
at ths Fodoral santancing guidelines,’  iVU Reports 
(SopuOcL 1987) 205. p. 2.

sho rte r, p rison sen ten ce  on ave rage : Irom 
62 m onths In 1986 and 63 months In 1987 
(pre-guideline), to 71 months In 1989 and 
77 m onths in the lirst half o l 1990. (See 
the box on th is page.)

S e n te n c e s  to p ro b a t io n

From 1986 through the first half of 1990, 
the proportion of o ffenders se n te n ce d  to 
probation (whether com bined with prison 
te rm s or not) dec lin ed  from 63% to 44% 
(table 5).’ The sh a rp e st d e c re a se  
occu rred  a fte r 1988 and w a s esp ec ia lly  
pronounced lo r o ffenders conv ic ted  of 
vio len t or d rug  c r im es . In 1988, 33% of 
v io len t cr im in a ls  were sen ten ced  to som e 
type of probation sen ten ce ; in 1990, 19%. 
O ver the sam e  sp an  of tim e , the 
p e rcen tage of convicted  d rug o ffenders 
sen ten ced  to probation went from 30% 
to 17%.

The proportion of all o ffenders sen ten ced  
to ‘ s tra igh t” probation, w ithout any term  of 
con finem en t, ch anged  re la tive ly little for 
the population a s  a  who le from 1986 to
Tha otlondors include only thosa sontoncod by tho 

Federal district courts, excluding petty offenses.

T a b lo 4 . A v e ra g e  so n ton co a  to  F ed o ra l p r is o n : P ro -g u ld s lln a  and  g u ld o lln a  c iu -os, 
b y  y e a r an d  o ffo n o o , 1986-39 an d  tho  llra t  h a lf o f 1990

Average length of imposed orison sentences
Most serious Odense 
at convict in

Pro-guidelina Guidslinn1
1986 1987“ 1988 1989 1990"

All offonsos 52.7 mos. 55.2mos. 42.1 mos. 53.1 mos. 56.9 mos.

Violentoffenses 132.0 126.2 S3.0 83.2 86.7
Properly offenses 34.3 32.5 14.5 15.5 16.4

Fraudulentolfonses 32.8 31.1 13.1 13.3 13.4
Othor property 37.9 36.5 17.7 20.S 23.5

Onjgotfonsos 62.2 67.8 56.8 70.7 77.4
PuDtic-order odanseo 38.9 3S.5 19.0 24.7 26.1

Regulatory offansee 47.2 42.1 23.4 22.3 21.1
Othorpublic-ordor 30.8 32.2 18.6 25.0 26.8

Note: Tho number of guideline cases in 1988 was 5,500; in 1089,17.608; and in tho first hall of 1990,10,361. 
T.e number of cases missing guideline designation h  1968 was 1,256; In 1989, 452; and in 1990, 95. 

^excludes nonguldollne cases in 1988-90. See table 2 for average sentences of all cases.
Includes a small number of cases sentenced under guidelines.

'includes only cases terminated between January 1 and June 30,1990.

Sentences Imposed on offenders of Federal drug laws and the prbon time the offenders serve
C ong re ss and the Federa l crim ina l ju s ­
tice s y s tem  h a ve  p laced  a high priority 
on the en fo rcem en t of the F ede ra l drug 
law s . Th is em pha s is  is ev iden t in 
p rosecu tion  an d  sen ten c ing  pa tte rn s , a s  
well a s  tim e s e rv e d  in prison. B e tw een 
1980 and 1990, the num ber of d rug  law 
o ffenders co n v ic ted  In Federa l d is tr ic t 
courts m ore than trip led , while the 
num ber of nondrug convictions In c rea sed  
by 32%. The proportion of conv ic ted  
o ffenders se n te n ce d  to incarcera tion  for 
drug c r im es a lso  ro se over th is period , 
from 72% in 1980, to 77% In 1986, to 
30% In. 1990. For d rug  tra fficke rs , the 
likelihood of Im prisonm ent In c rea se d  
from 77% in 1980 to 83% in 1986, and 
to 91% in 1990.*

The length of im posed  Incarcera tion 
sen ten ce s  in c re a se d  even  more drama-
'Fodoral Criminal Cose Processing, 1980-1989, with 
Proimmary Data lor 1990, NCJ-130526.

tica lly . T h e  a v e ra g e  s e n ten ce  Im posed 
on tho se  co n v ic ted  of d rug  c r im e s in 
1980 w a s  47 m onths. By 1986, the 
a ve rag e  had risen  to 62 m onths, and by 
1990, to 81 m onths.

The 1986 an d  1988 anti-drug a b u s e  law s 
p re sc r ib ed  s tiffe r se n te n ce s  and m an da ­
tory m in im um  incarcera tion  te rm s for 
F ede ra l d ru g  law  o ffende rs , e sp e c ia lly  
tra fficke rs . The com b ined e ffec t of th e se  
law s and the sen ten c ing  g u id e lin e s  has 
been to in c re a se  the length of In ca r­
ce ra tion s e n te n c e s  ac tua lly  s e rv e d  
by o ffen d e rs .

Drug law  o ffen d e rs  se n te n ce d  du ring 
1990 un de r the g u id e lin e s w ill s e rv o  at 
le a s t 66 m on th s in prison, on a v e ra g e , 
and p e rh ap s e ven  more ii th ey  lo se  
good-tlme c re d its  (or not com p ly ing with 
prison regu la tio n s . Th is re p re sen ts  a 
sharp  in c re a se  in tim e s e rv e d . Drug

o ffende rs re le a se d  Irom Federa l prison 
in 1986 se rv e d  an ave rage  of 22 m onths; 
tho se  re le a se d  in 1990 se rv e d  30 
m on ths, on a v e rag e . D ispositions and 
se n te n c e s  reported for gu ide lin e c a s e s  
re fle c t on ly c a s e s  d isp o sed  of during the 
s tu d y  period . No gu ide line c a s e s  
requ iring more than V h  ye a rs  from 
ch a rg e  to final d isposition were in c luded .

The co u rts  are a lso  imposing te rm s of 
sup e rv ise d  re le a se  on most drug law  
o ffend e rs  sen ten ced  under the g u id e ­
lin es . During the first ha ll of 1990, 87% 
of all o ffen d e rs  sen ten ced  for Federa l 
d rug  c r im es w ere requ ired to be sup e r­
v is e d  upon re le a se  from prison. Ninety- 
one pe rcen t o l th o se  conv ic ted  of tra ffick­
ing o ffe n se s  w ere  so  requ ired . The 
a v e ra g e  num ber of mm 'ths *n be se rv ed  
w a s  49 for all d rug  cito iiw o ia uc .nb ined , 
and 50 m on ths for tho se  convicted  of 
tra ffick ing .
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1990. In 1986, 44% of all offenders were 
given straight probation sentences; in the 
first half of 1990, the proportion had 
ceciined to 38%.

A more dramatic change characterized the 
usa of probation sentences in combination 
with incarceration in guideline cases. 
Wnereas about a third of all offenders 
convicted of violent crimes received some 
'Kind of sentence to probation In the pre- 
go, oellne 1986-87 period, the proportion 
caclined to less than a tenth of guideline 
cases sentenced for violent offenses 
during the first 6 months of 1990 (table 6).

S im ilar largo declines occurred for sen­
tences to probation for drug offenders 
(from 40% in 1986 and 35% in 1987 to 
11% in 1990) and public-order offenders 
(from 72% in 1986 and 68% in 1987 to 
28% in 1990). The decline in thG percent­
age of property offenders sentenced to 
probation was somewhat less, from 76% 
and 73% In 1986-87 to 56% In 1990. This 
reduced frequency of sentences to proba­
tion reflects In part change In Federal law. 
The Act prohibited Judges from sentencing 
to both prison and probation except when 
the guidelines recommend imprisonment 
of at least 1 month but not more than 6.

Time served In prison
Most of the prisoners released during 
1986-90 were sentenced to prison under 
the laws in force before the Act’s provi­
sions took effect. Consequently, the U.S. 
Parole Commission determ ined the time 
of their release. After the U.S. Sentencing 
Commission promulgated Its guidelines, 
the Parole Commission adopted release 
policies that reflected the sanctions 
recommended by the guidelines. The 
discussion that follows describes the time 
served by prisoners released under this 
transitional policy.

"a b le  5. O ffe n d e rs  so n ten co d  to  F od o ra l p ro b a tio n : T yp e  o f s e n ten ce , 
ay y e a r an d  o ffo n s e , 1986-33 a n d  the  f ir s t  h a lf o f 1990

Porcontofoffondors sentenced to:
Vo6t sortour. otfanGO 
at conviction

AnvoroDabon Siraiqntofooalion only
1986 1987 1988 1969 1990* 1986 1087 ioea 1989 1890*

6 2 5 % 56.9% 54.6% 45.7% 43.9% 44.4% 38.5% 40.1% 37.3% 37.5%

34.9 33.3 32.9 21.3 19.0 19.9 18.5 20.8 16.5 15.5
75.8 73.0 72.9 65.5 65.8 55.4 50.6 52.6 52.4 55.0
78.8 76.1 75.7 68.1 67.3 57.6 51.9 53.3 53.4 55.2
68.0 65.1 65.5 58.6 61.7 49.7 47.0 50.6 49.6 54.5
40.0 35.3 29.6 19.5 16.8 22.4 19.4 19.3 15.1 14.2
72.2 68.4 S5.9 60.3 58.4 55.5 51.0 52.5 51.3 51.2
77.7 76.1 74.0 68.7 67.3 63.8 80.6 S1.7 60.2 60.6
71.2 67.0 64.4 58.8 56.3 53.9 49.1 50.7 49.7 49.6

26.236 28.015 23.659 20,488 9,513 18.621 17,614 17,375 16.728 3.124

All often cos

V i o l e n t o f f o n s o G  

Property offonsos 
Fraudulontoffonsos 
Othor property offonsos 

3 rug offonsos 
s,jblic-orcer offenses 

Regulatory offonsos 
Othorpublic-ordor offonsos

.'fumborofoffandors 
sentenced to probation

‘ includes straight probation and any combination of incarcorabon with probabon. 
"includes only casos terminated botwoan January 1 and June 30, 1S90.

T a b le 6 . O ffe n d e rs  se n te n ce d  to  a n y  typ o  o f F ode ra l p ro b a t io n :  P re -g u ld e lln e 
1 and g u id e lin e  ca se s , by  y e a r a n d  o ffo n s e , 1SSS-39 a n d  the f i r s t  h a lf  o f 1990

Mostsoriousoffonso 
at conviction

Porcontof offenders 
sentenced to probation1

Guidelino
1986 1987 1988 1989 1990*

35% 33% 16% 9% 9%
76 73 49 47 56
79 76 46 48 57
68 65 54 46 53
40 35 16 11 11
72 68 29 29 28
78 76 F1 52 52

26.236 26.007 1.684 5.410 3,821

Violonloffonsos 
Propenyoffensos 

Fraudulontoffonsos 
Othor property offensos 

Orugoffonsos 
Public-order offonsos 

Regulator/offonsos

I Mumborofoffondors 
j sentenced to probabon

Noto: Data for ‘ othor public-order offenses* aro not prosonted because certain offenses included 
in that category aro not covered by tha guidelines. ‘ Pubfic-ardor offenses,* however, roftacts all casos. 
Overall, among guideline casos, 7.197 defendants wore convicted in 1988; 22.898 in 1989; and 
14.075 in tho first half of 1990. Tho guidelino status could not bo determined for 1,591 casos In 1988; 
584 in 1989: and 113 In 1990.
‘ Includos straight, mixed, and split probabon sentences.
"Excludes nonguidelino cases in 1988-90.
"includes only cases terminated between January 1 and Juno 30,1990.

5

\



In ca len da r y e a r  1990 Federa l o ffende rs 
I who wore re le a se d  from prison fa r the first 
time on a se n te n ce  im posed in a  U .S . d is ­
trict court had s e rv e d  an a v e ra g e  (mean) 
of 19 m onths, w h ich  am oun ted  to 75% of 

' the court- im posed sen ten ce  ( tab le  7). 
P risone rs s e n te n ce d  for vio len t o ffe n se s  
se rv ed  an a v e ra g e  tlm of m ore than 4 

j yea rs , su b s ta n tia lly  longer than o ffende rs

sen ten ced  for property , d rug , or oubllc- 
o rder c r im es . C onvicted m u rde re rs  who 
w ere re le a se d  se rv e d  an a ve ra g e  of o ve r 
7 y e a r s . K idnapers se rv e d  an a ve ra g e  
of more than 8 y e a r s .

W hile vio len t o ffen d e rs  se rv e d  longe r in 
prison than other F ede ra l o ffen de rs , on 
a v e ra g e  they s e rv e d  sm a lle r fra c tio n s of

T ab lo  7. P r ls o n o ra  re leased  f ro m  F edera l p r is o n  In  1 9 0 0 : A vo ra g o  tim e  so rvod 
to  f irs t  ro la o s o  an d  p o rco n t o f s e n te n c e  se rve d , b y  o ffo n s e

Most serious offonso 
ateonvicaon'______

Number of Average
prisoners time Percental
released sorvod sentence served

Alloffanaea" 25,591 19.2 mos. 75.0%

Vlolento llonsaa 1,453 54.2 mos. 64.8%

Murder 43 92.3 53.2
Nagligentir.anslaughtor 28 23.0 78.4
Asaault 401 45.0 69.1
Robbery 826 58.4 62.2
Rape 19 64.6 51.8
Other sax oifansas 87 34.0 72.3
Kidnaping 31 106.3 50.5
Throetsagainst the 

President 23 25.8 89.2

Propartyolfonaea 5.354. 1G.3 mos. 76.2%

Freuaulant property 3,899 15.1 76.7
Embezzlement 4C0 11.6 82.9
Fraud 2.797 15.2 76.0
Forgery 323 14.6 73.5
Counterfeiting 379 19.0 78.0

Other property 1,455 19.6 mos. 74.8%
Burglary 79 27.2 73.3
Larceny 867 16.8 77.J
Motorvehicle theft 204 22.6 69.1
Arson 39 38.8 66.8
Transpoitationof 

stolon property 168 28.3 68.7
Other 98 8.5 82.0

□rugoflenaoa 7,685 29.7 mos. 67.6%

Trafficking 7.279 30.7 66.6
Possession and other 394 10.6 87.7

Publlc-ordoroffenaee 10.899 8.6 mos. 81.0%

Regu'jtory offenses 477 18.2 78.7
Weapons 1,192 20.9 78.6
Immigration offenses 7,329 4.1 82.0
Tax law violations 449 12.0 73.1
Bribery • 79 11.5 78.5
Perjury 67 13.2 80.2
National defense 24 20.7 83.6
Escape 157 18.4 92.8
Racketeering and extortion 475 31.2 6 43
Gambling 2 8.3 86.6
Uquor 2 11.2 91.7
Mailor bansportof 
obsconematorials 69 24.8 75.7

Traffic offenses 434 2.0 91.6
Migratory birds 34 7.3 94.1
Olhor0 109 13.9 100.5

Note: Includes prisoners first released after serving terms imposed by Fodoral district courts. 
‘ Excludes prisoners with lifo sentences and others whose sentence could not be determined, 
"includes 195 prisoners whoso offense catogory could not be determined.
‘ Avorago time sorvod exceedod the average sentonco bocause the sontenco was tho longest 
single sentonco imposed but the ime-servod average includes tans tor all sentoncos.

their se n te n c e s  in prison . O ve ra ll, vio len t 
o ffenders w ere  re le a se d  from p rison  after 
se rv ing  le s s  than two-thirds of their 
m axim um  se n te n ce s ; m urde re rs and 
k idnapers w ere  re le a se d  after se rv in g  
about half of their sen ten ce s .

W hen o ffende rs a re  ca te go r ized  by length 
of se n te n ce  Im posed , within each  ca tego ry  
vio len t o ffen d e rs  sp en t sligh tly longe r In 
prison than o ffende rs conv ic ted  
of o ther k in d s of o ffe n se s  (tab le 8). For 
exam p le , v io len t o ffenders who w ere  
s en ten ced  to a m ax im um  prison term  of 
2 y e a rs  s e rv e d  an a ve rage  of 23 m onths 
be fo re re le a se , while other o ffen d e rs  with 
the sam e  m ax im um  sen ten ce  s e r v e d  
about 10% le s s , 18 to 21 m on ths.

On a v e ra g e , p risoners sen ten ced  to le ss  
than 1 y e a r se rv e d  nearly all of the ir term s. 
A few  ex ce edo d  their Initial te rm s b e ca u se  
they re ce iv e d  s e n te n ce s  for c r im e s  com ­
m itted while in prison or for co nv ic tion s 
fo llow ing the original sen ten ce . T ho se  with
2-year s e n te n c e s  se rv e d  83% of the 
im posed te rm , th o se  with 3-year se n ten ce s  
se rv e d  72%, and th o se  with te rm s of 8 
yea rs  s e rv e d  53% of the im posed  term . 
P e rson s sen ten ced  to 10 y e a rs  s e rv e d  an 
a ve ra g e  of 48% of the m axim um  term  
Im po sed .’
*Those numbers may dllfor Irom those roportad by me 
Bureau of Prisons becausa irioy ralar only to first 
raloases ol prisoners sanloncod iri Federal district courts 
tor violations ol trie U.S. Coda. Tho Buraau at Prisons 
typically counts all parsons in its • jslody, inducing Siosa 
rotumed a  its custody far probation snd parola 
violations, as waJ as some State, military, and District of 
Columbia prisoners.
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O f f e n d e r  c h a r a c t e r i s t i c s  
a n d  t im e  s e r v e d

in gene ra l, o ffende rs who were co n v ic ted  
at a c e  19 or 20 se rv e d  shorter p rison 
'orm s :han o ffen d e rs  over age 20 (tab le 9). 
“ his c iffe ren ce  m ay re flect a n um ber of 
sepa ra te  fa c to rs . Younger o ffen d e rs  are 
e s s  likely to h a ve  prior conv ic tion s , and for 
that reason  ju d g e s  m ay Im pose sho rte r 
sen ten ces on them . The law a lso  a llow s 
soec is i se n te n ce s  (or som e youth fu l 
o ffenders. F em a le  p risoners g en e ra lly

so rvo d  sho rte r te rm s than m a le s  b e c a u se  
they w ere co n v ic ted  of le s s  se r io u s  
o ffe n se s  and tended to have few e r prior 
conv ic tion s .

Among o ffen d e rs  conv ic ted  of d rug  
o ffe n se s , fore ign na tiona ls se rv e d  s ligh tly  
longer s e n te n ce s  than U .S . c it ize n s . In 
con tra s t, nonc itizen s se rv e d  m uch  shorte r 
se n te n ce s  than U .S . c it izen s for "other" 
public-order o ffe n se s , includ ing im m ig ra­
tion o ffe n se s . Fo re igners can  v io la te  
im m igration law s sim p ly by ille g a l en try ,

i T ab le  S. P r is o n e rs  re loasod  fro m  F ed e ra l p r is o n  In 1 9 8 0 : A v e ra g e  tim e  se rve d 
i :o f irs t  re lea se , by  o ffe n ce  and  s e n te n c e  lo n g th

__________________ Averaqo number of monttis served In orison________________
Ser.rence All Violonl Property Drug Pubtlc-orqar
moosed' offenses ortensos Fraud QUier offenses Regulatory Other

S mos. 6 mos. 7 mos. 6 mos. 7 mos. 7 mos. S mos. 7
12 13 13 11 12 14 13 14
24 20 23 18 21 21 20 21
36 26 30 22 23 27 25 26
48 31 36 28 29 32 33

£0 38 42 33 38 39 40 39
72 43 51 37 41 43 • • • 41
34 48 58 40 . . . 46 . . . . . .

56 51 65 40 49 49 . . . 51
20 58 70 51 56 55 . . . 57

Note: Includes prisoners first released after serving terms imposed by Federal district courts. Excludes 
crisoners with fife sentoncos. those whose sentence could not be determined, and prisoners for whom 
sifensa category could not be determined. The number ol missing cases was 3,769.
.. pewer than 20 cases.
‘Average time sorvod excoedod th . average sentence in some offonse categories bocauso 'sentence 

i mposea* rofors to (he longest single sentonco imposed, but erne-served avoragos include time for all 
sentences.

Table 9. P r is o n e rs  re leased  fro m  F o d o ra l p rte o n  In 1 9 9 0 : A v e ra g e  tlm o  se rve d
to f irs t re lea se , b y  o ffe n s e  and  o ffe n d e r  c h a ra c te r is t ic s

Average number olmonths served in orison
Silencer Violent Prooeny Drug Public-order
cr.araclerisnc offonsos Fraud Other offenses Roqulalory Other

All offenders 54.2 mos. 5.1 mos. 19.6 mos 29.7 mos. 18.2 mos 8.1 mos.

Age
19-20 40.7 9.3 12.4 21.3 ... 3.5
21-30 56.4 13.6 17.5 26.8 13.8 6.0
31-40 529 15.5 20.3 30.6 18.4 10.1
Ovor'40 54.6 16.0 22.2 33.9 1G.8 14.4

S ix
Mole 55.1 15.9 20.9 30.5 18.7 8.3
Female 39.0 11.2 11.8 23.2 13.3 6.2

Ethnicity
Hispanic 52.9 12.0 20.8 32.3 16.2 4.7
Other 54.3 1S.5 19.5 28.4 18.6 16.4

Nationality
J.S. 55.5 15.7 19.8 27.7 19.0 16.6
Other 33.9 12.3 17.0 34.4 15.3 4.8

■fete: Includes prisonors first reloasod after serving torms imposed by Fedorel district courts.
nctuces prisoners with 51a sentences and others whose sonienca could not bn determined.
Excludas prisonors lor whom offense category could not bo determined. The lumber ol cases
missing data on average time sorvod in 1990 was 195.
... Fawsr than 20 cases.

w he re a s  U .S . c it izen s co n v ic ted  of imm i­
gration v io la tion s are often in vo lv ed  In 
more se r io u s  c r im es .

For a s s a u lt , ro bbery , im m igration o ffen se s , 
and tax law  v io la tion s , b lack  o ffen de rs 
se rv ed  longer prison term s than white 
o ffende rs (tab le 10). In coun terfe iting , 
motor veh ic le  theft, regu la to ry o ffe n se s , 
and racke tee rin g  and extortion, white 
o ffende rs se rv e d  more time in ca rce ra ted  
than b lack o ffen d e rs . Racia l d iffe ren ce s in 
time se rv e d  m ight be  m ostly  or entire ly 
exp la ined by d iffe ren ce s in se n te n c e s  or 
o ther lega l fac to rs . For exam p le , the 2- 
yea r d iffe ren ce  for a s sa u lt prim arily 
s tem m ed  from a  la rger p e rcen tag e  of 
b la c k s  (55%) than w h ites (29%) having a 
sen ten ce  of 10 or more y ea rs ,

T ab lo  10. O ffo n d o ra  ro loaoad 
fro m  F odora l p r is o n  In  1 990 : 
A ve ra g e  tim e  se rve d  to f ir s t  ro loa so , 
b y  ra ce  and  s e le c te d  o ffe n s e s

Average number 
of months served 
in orison________

Offonso White Black

Violent olfanaua
Assault 37.1 mos. 60.5 mos.
Robbery 55.6 65.0
Kidnaping 98.3 . . .

Property o ffense.
Embezzlement 10.9 mos. 10.3 mos.
Fraud 14.5 14.5
Forgory 17.6 16.2
Counterfeiting 19.9 ia 6
8urglery 24.7 25.4
Larceny 17.1 113
Motor vehicle (holt 29.2 23.6
Arson 28.7
Transport olstolon

property 28.6 28.3
Othorproperty 9.9 8.3

□ ru g  offenses
Trafficking 25.9 mos. 26.1 mos.
Possession 10.1 10.9

P ublic-ordsroflonooo
Regulatory offonsos 19.2 mos 17.6 mos.
Weapons 20.8 20.1
Immigration 4.8 10.6
Tax law 10.7 13.7
Bribery 10.7
Porjury 112 . . .

Escapo 15.9 18.1
Racketeering and

extortion 29.1 23.6
Mailor transport ol

obscene material 13.4
Traffic 2.3 2.1
Migratory birds 2.7 n .

Other 1.8 . . .

Nolo: Includes prisonors first reloased after 
sorving torms imposod by Fadnral district courts. 
Excludes prisoners with lilo santsncos and othors 
whose sontancB could not be dotorminad. 
Excludas prisoners lor whom olfonse category 
could not bo determined. In IS90, 186 cases 
wero missing race or offense of offender.
... Too fow casos for reliable estimate.
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H ispan ic o ffen d e rs , who cou ld  b e  of any 
race , se rv e d  p rison te rm s s im ila r to  non- 
H ispan ics in a ll ca te go r ie s  excep t im m igra­
tion law  v io la tio n s , for which H isp an ic s had 
a sho rte r a v e ra g e  se n te n ce .

Trends In time served
O ffende rs first re le a se d  from p rison in 
1990 had s e rv e d  on a v e ra g e  29% more 
tim e than th o se  re le a se d  in 1984 (tab le
11). A lthough the tim e se rv e d  In prison 
in c re a se d  for e ve ry  c f fe n se  ca te go ry , the 
la rge s t in c re a se s  w ere  for regu la to ry  
o ffen se s  (from 13 m onths in 1984 to 18 
months in 1990) and for d rug o ffe n se s  
(from 22 m on th s to more than 29 months). 
The proportion of the se n te n ce  s e rv e d

prior to tlrst re le a se  from prison In c re a se d  
from 69% In 1984 to 75% In 1990 (tab le
12). O ve ra ll, and for m ost Ind iv idua l 
o ffe n se s , the p e rcen tage of s e n te n c e  
se rv e d  in c re a se d  the m ost In 1989 and 
1990, a s  the ea rlie s t o ffende rs se n ta n ce d  
under the p rov is ion s of the Act left p rison . 
A s m en tioned above , th e se  o ffen d e rs  w ere 
not e lig ib le  for re le a se  to paro le s u p e r­
v is ion .

Time served In nonguideline 
and guideline cases
It Is too ea rly  to de te rm ine the p re c ise  
e ffec t of tho sen ten c ing  g u id e lin e s on tim e 
se rv e d  In F e de ra l prison . R e la tive ly  few  
o ffen d e rs  sen ten ced  to prison In gu id e lin e

c a s e s  h a ve  com p le ted  their te rm s, and 
those re le a se d  In 1990 who w ere  s e n ­
ten ced  un de r the gu id e lin e s had rece ived 
a sen te n ce  of le s s  than 3 y e a r s .

The e ffe c t o l the sen ten c ing  gu id e lin e s can 
be e s tim a te d , how ever, u s ing  the a ssum p ­
tion that the p r ison e rs earn the maximum  
perm itted tim e off lo r good behav io r. 
P risone rs se n te n ce d  under the gu ide lin es 
to Im prisonm en t longer than 1 y ea r are 
aw a rded  good-tlme cred its . For each yea r 
of the se n te n ce  a  prisoner can  rece ive  a 
cred it of 54 d a y s , u n le s s  the B ureau of 
P rison s d e te rm in e s that the p risoner has 
not com p lied  sa tis fac to rily  w ith institutional 
regu la tion s during the p reced ing year.

TabloH . Offenders released from Federal prison: Average time served 
to first release, by offense and year of release, 1984-00

Average bmo served until first rolenso
Yoarof
firstrelease

Numberof
releases'

All
offenses

Violent
offenses

ProDerrv
Fraudulent Othor

Drug
offenses

PutXic order 
Requlatorv Other

1984 16.758 14,9 mos. 49.9 mos. 12.6 mos. 16.5 mos. 2 1 9  mos. 12.6 mos. 6.5 mos.
1985 16,606 14.9 49.9 12 J 17.3 21.2 14.9 6.4
1988 22.122 14.9 49.S 13.5 19 J 22.1 15.9 6.0
1987 22.315 16.3 48.8 13.3 18.8 23.0 16.3 7.1
1988 22.022 18.7 54.2 14.8 21.0 252 18.3 8.5
1989 23.743 18,7 52.6 15.5 18.4 27.7 17.7 8.0
1990 25.591 19.2 54.1 15.1 19.6 29.6 18.2 8.1

Now: Includes only prisoners lirstroleasod after serving torms Imposed try Federal district courts. 
'Includes prisoners with life sentences, ihoso whoso sentence could not be determined, and the 
following number of prisoners for whom offense caiogory could not be determined:
1984(403), 1985(609), 1986(522), 1987(355), 1988(220), 1989 (179), and 1990(195).

Tabla 12. Offenders roloasod from Fodoral prison: Percent of sentonco sorvod 
to first release, by offense and year of release, 1984-90

Average percent of sentence served until firm [Please
Year of Number of All Violont Prooerty Drug Pubt reorder
llrstrelease releases offenses offenses Fraudulent Otner offenses Regulatory Other

1384 16,751 68.6% 49.2% 67.3% 65.6% 58.4% 69.5% 78.2%
1985 16,581 69.3 56.1 68.4 682 59.9 68.0 772
1986 22.117 67.5 53.8 65.8 64.0 59.0 66.9 75.2
1007 22,312 67.9 £6.8 63.3 64.7 592 68.9 76.1
1988 22,013 66.9 57.6 67.7 65.6 58.3 67.6 76.1
1989 23.725 70.8 59.0 69.8 69.7 61.9 73.4 79.9
1990 ' 25.574 75.0 64.8 76.7 74.8 67.6 78.7 81.1

Note: Includes only prisonors (tret reloasod aftor serving terms imposed by Federal district courts. 
Excludes prisoners with a life sentence and those whoso sentence could not bo determined.



; p risoners se n te n ce d  under the gu id e lin e s 
-luring 1990 re ce iv e  fu ll good-tlme cred it, 
.ney will s e rv e  su b s ta n tia lly  more tim e, on 
ave rage , than p risoners who were re le a sed  
during 1990 (tab le 13). O ffende rs son- 
:encso  un de r the gu id e lin e s lor v io len t 
o ffen se s  in 1990 will s e rv e  74 m onths In 
prison on a v e ra g e , com pared to 54 months 
I o r o ffende rs re le a se d  In 1990. Federa l 
drug o ffen de rs  sen ten ced  under the 
gu id e lin e s w ill s e rv e  66 months in prison , 
com cared  to 30 months for p risoners 
re le a se e d  in 1990. Those conv ic ted  of 
nonfraud-related property o ffen se s and 
regu la tory public-order o ffen se s will s e rv e  
the sam e tim e a s  their coun terparts in the 
p ast, on a v e rag e , while those conv ic ted  of 
frauc c r im es will s e rv e  s ligh tly sho rte r 
te rm s (12 m on ths a s  opposed to 15 
m cn ib s s e rv e d  by tho se  re le a sed  In 1990).

These  d if fe re n ce s  be tw een  the tim e se rv e d  
by tho se  re le a se d  in 1990 and tha tim e 
expec ted  to be  se rv e d  by tho se  s e n te n ce d  
under the g u id e lin e s  in 1990 m ay re fle c t 
not on ly c h an g e s  In the sen ten c in g  law s 
bu t a lso  d iffe re n ce s  In o ffen se  and 
o ffender ch a ra c te r is t ic s  of the two 
populations.

Supervised release

A s part of the b ro ad e r reform  of F e d e ra l 
sen ten c ing  p ro cedu re s , the S en ten c in g  
Reform  Act of 1984 e lim inated the U .S . 
Paro le C om m ission 's au thority to re le a se  
p risoners in a d va n ce  of tho tim e im po sed  
by the court. The Act did provide for 
“su p e rv ise d  re le a se ,"  a  period of tim e 
during which p r ison e rs w ou ld b e  un de r 
supe rv is io n  in the com m un ity . The

sen ten c in g  ju d g e s  m ust sp e c ify  the length 
of sup e rv is io n  for su ch  a re le a s e , II it is 
p an  of a se n te n ce . Under the old sy s tem  
of paro le sup e rv is io n , re le a s e d  p risoners 
w ere requ ired  to be  su p e rv is e d  In the 
com m un ity  by F ede ra l pa ro le o ffice rs until 
tho exp ira tion of the court- im posed 
m ax im um  sen ten ce .

J u d g e s  are not requ ired  to im po se  
su p e rv ise d  re le a se . If they ch o o se  to do 
so , ju d g e s  can  sen ten ce  o ffen d e rs  to a 
term  w ithin a perm itted m ax im um  —  up 
to 5 y e a rs  for th o se  co n v ic ted  of the m ost 
se r io u s  fe lon ie s . The d e c la re d  pu rpo se of 
this ch an g e  in law  w as to h a ve  the co u rts 
a llo ca te  re so u rc e s  for com m un ity  sup e r­
vis ion  to only th o se  o ffende rs who were 
thought to requ ire sup e rv is io n , ra ther than 
to all p e rso n s  who were re le a se d  be fo re 
their s e n te n c e s  exp ired .

Sixty-nine pe rcen t of a'l p e rso n s  sen ten ced  
under the gu id e lin e s during th e first half of 
1990 w ere  requ ired  to s e rv e  te rm s of 
sup e rv ise d  re le a se  after p rison  (tab le 14). 
V iolent o ffen d e rs  (89%) and d ru g  o ffenders 
(87%) w ere the m ost likely to have a 
sup e rv ise d  re le a se ; public-order regu la to ry 
o ffen de rs (64%) and property o ffende rs 
(40%) w ere  the le a s t likely.

The a v e ra g e  tim e to be  s e rv e d  under 
supe rv is ion  in the com m un ity  a fte r re le a se  
from prison , by ail o ffende rs s o  sen ten ced , 
w as 42 m on th s. The lo n ge st a ve rage  
supe rv is ion  te rm s were im po sed  on per­
son s co n v ic ted  of vio len t c r im e s , e sp e c ia lly  
m urder (39 m on ths), robbe ry  (44 months), 
kidnap ing (52 months), and d ru g  trafficking 
(50 m onths).

C on g re ss  g a v e  Fede ra l co u r ts  the au tho r­
ity to ex tend te rm s of su p e rv ise d  re le a se  
up to the s ta tu to ry  m ax im um  num ber 
of m on ths and to term inate sup e rv is io n  
early . The co u rts  m ay a lso  re vo ke  sup e r­
vis ion  for v io la tion s of the te rm s and 
cond itions of re le a se  and s e n d  o ffende rs 
back to prison .

! Taolo 13. Time served by prisoners firs t released In 1990 and estimatod time to bo 
servod by prisonors sentenced In guideline cases during the first half of 1900, 
by offense

Estimated time mat 
Time sorvod by prisonors sanloncod

Most serious offense prisoners released during tho firsthnlfof 1930
aicsnvicbon______________________ during 1950____________ are expected to serve'________________________

Vlolont ollonsoe 54.1 mos. 74.0 moe.

Property offonnoe 16.3 14.6

rrauduleniotfansoc 15.1 12.0
Other property offenses 19.6 20.5

Drug ollonsoe 29.S 66.1

Pubilc-ordor offenses 3.6 22.8

Roguiatory offensos !8.2 18.5
Otherpubfic-ordoroffenses 8,1 23.4

Nurreorof prisoners 25.591 10,361

Note: Tho number of prisonors roleosod during 1990 for whom offanso6 could not 
bo classified was 195.
'Assumes that all prisonars sentenced under the provisions of the Sentencing Roform 
Act of 1934 will earn the maximum amount of time off for good behavior.

Table 14. Offenders sentenced In guideline cases during tho firs t half of 1990: 
Percent sentenced lo supervised release and time to serve under supervision, 
by offense

Prisoners santancod in guidelino cases. 1990 
Most serious offense Percent sentenced Averngolongth
atconviction________________ to supervised release______ol supervision______________________

AH offonsos 68.9% 42.1 mos

Violentoffenses 88.7 40.6
Prooorty offenses 40.0 31.8

rrauoulontoffenses 39.1 31,2
Othor property offenses 42.1 33.1

Drugotfonsos 36.5 49.2
Puolic-ordor offenses 63.9 30.5

Roguiatory offonsos 41.4 28.3
Othor public-order offenses 68.7 30.8

Mumberof cases sanloncod
•o suDarvisod release 9.967 9.967
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lethodology

.bt A s so c ia te s  Inc. ca lc u la te d  the ta b le s  
i th is report lo r the BJS F ede ra l J u s t ic e  
•tatistics P rogram  (FJSP), b a se d  on d a ta  
ro v ided  to the FJSP  by Federa l a g en c ie s , 
he A dm in istra tive  O ffice of the U .S . 
tourts and the B ureau of P rison s p rov ided 
le  so u rce  file s for th is report.

ie c a u s e  som e ju d g e s  co n te s te d  the 
onstitu tiona lity  of the A a , a sm a ll propor- 
on of c a s e s  tha t w ere e lig ib le lor sentonc- 
ig  un de r the gu id e lin e s w ere sen ten ced  
nder the old law . In J an u a ry  1989 the 
iup rem e Court uphe ld the Act's constitu- 
onality in Mistretta v . U.S., Mo. 1989, 109 
J.Ct. 647,448 U .S . 361.

ffen de rs  s e n te n ce d  under the old law  
rior to Mistretta a re  e x c luded  from ta b le s  
f gu ide lin e  c a s e s . A lso ex c luded  are 
ffe n d e rs  w ho se  c a s e s  com b ined  o ffe n se s  
om m itted both be fo re  and afte r the 
f fo a lv e  da te  of the A a . The term 
uidellno cases re fe rs to all o ther o ffen de rs 
rhose o ffe n se s  w ere  com m itted a fte r the 
f fe a lv e  da te  of the A a , re g a rd le s s  of 
/hether the im po sed  sen ten ce  a a u a lly  

I w ithin the gu id e lin e  range .

e c la ss if ica tio n  of o ffe n se s  is b a se d  
rim arily upon o ffen se  co d e s  e s ta b lish e d  
y the A dm in istra tive O ffice of the U .S . 
o u rts . O ffen de rs  are c la s s if ie d  acco rd ing  
their m ost se r io u s  ch a rge  at co n v ia io n .

en ten ce s to Inca rcera tion  Inc lude all 
p risonm ent te rm s  of longer than 4 d a y s , 

e g a rd le s s  of w he th er th is term  w a s 
ncurren t or co n se cu tiv e  with 
period of p robation, a fine, or any o ther 
ndltion.

e a ve rag e  leng th  of im prisonm ent 
en te n ce s  for ta b le s  2 and 4 in c lu d e s on ly 
ffen de rs  who re ce iv ed  s e n te n ce s  lim ited 
’ an im posed  m ax im um  term  and 

x c lu d e s  o ffen d e rs  g iven  a  life s e n te n ce  
r a  dea th  se n te n ce . The s ta tis tic  

u la ted  is the rnean va lu e  of the 
ax lrnum  term  to be  se rv e d , con sid e rin g  
I co n se cu tiv e  an d  concu rren t s e n te n ce s .

ta b le s  1 and 2 pre lim inary d a ta  for 1990 
e b a se d  on ly on tran sac tio n s re co rded  

rior to April 1, 1991.

n ta b le s  3 and 4, d a ta  from the F ede ra l 
robatlon S en tenc in g  and Superv is io n  

'y s tem  file s a re  u se d  for the 1988-90

period b e ca u se  they Indicate w he ther 
o ffenders w ere sen ten ced  un de r the 
gu ide lin es .

In tab le s 5 and 6, d a ta  from F ede ra l 
Probation Sen tenc in g  and Superv is io n  
System  files a re  u se d  b e ca u se  they 
indicate whether o ffende rs w ere sen ten ce d  
under the gu id e lin e s . The ta b le s  m ay 
not co rrespond to th o se  in o ther F e de ra l 
Ju stice  S ta tis t ic s  Program  (FJSP) 
pub lica tions, which p resen t the sam e  
ca tego rie s from o ther sou rce  file s .

T ab les 7 through 12 are com puted from 
da ta  that the B ureau of P risons supp lied  to 
the FJSP . P rison e rs  are c la s s if ie d  
accord ing to the o ffen se  a s so d a te d  with 
the longest se n te n ce  actua lly  im posed . 
O ffen se ca te go r ie s  are b a se d  on 
com binations of o ffen se  d e s ign a tio n s u sed  
by the Bureau of P rison s. They a re  s im ila r 
to the ca te go r ie s  in o ther ta b le s , bu t m ay 
not be d irectly  com parab le .

T ab le s 7 through 12 Include on ly p rison ers 
com m itted by U .S . d istric t co u rts  for 
v io lations of the U .S . Code. O ther 
p risoners, su ch  a s  probation an d  paro le 
vio la to rs, and o ther typ es of o ffen d e rs , 
such  a s tho se from the m ilitary, D istric t of 
Columbia, o r S ta te s , are e x c luded . Unlike 
BJS pub lica tions concern ing S ta te  
p risoners, which e x c lu de  p risoners se rv in g  
sen ten ce s  un de r 1 yea r, tab le s  7 th rough 
12 include F ede ra l p risoners who re ce ived  
sen ten ce s  of an y  length . O ffe n se s  fo r a 
few  o ffenders co u ld  not be c la s s if ie d ; th e se  
o ffenders a re  ex c lu d e d  from the ta b le s .

T ime se rv e d  is  the num ber of m on th s from 
the prisoner's arriva l into cu s to d y  of the 
Bureau of P r ison s un til first re le a se  from 
prison, p lu s any ja il tim e se rv e d  and 
cred ited . The ca lcu la tion  Is the s am e  a s  
that cu rren tly u s e d  by the B u reau  of 
P risons, but the  population to which the 
ca lcu la tion  is  app lied d iffe rs , a s  d is c u s s e d  
above .

In tab le 13, e s t im a te s  of ave rage  
incarceration tim e to be  se rv e d  b y  th o se  
sen ten ced  during the first half o f 1990 
were com puted by a ssum ing  that offend.'-- 
sen ten ced  to a  term  of 1 yea r o r le s s  
would se rv e  the ir fu ll court- imposed term , 
while tho se g iven  a  sen ten ce  that 
ex ceeded  1 y e a r w ou ld  re ce ive  the 
maximum  am oun t of tim e off perm itted for 
good behav io r (good time) and w ou ld  
thereby s e rv e  85% of their im po sed  term .

Th is B ureau of J u s t ic e  S ta tis t ic s  
Spec ia l Report w as p repared by 
D oug las M cDonald and Kenneth 
C arlson  of Abt A sso c ia te s  Inc. Thev 
w ere a s s is te d  by Jan  Chaiken , 
F rede rick  D eF rie sse , Karen Rich. 
Irm a R ivera-Veve, Laura E ve rs , Paul 
S che im an , and M ila G ho sh . Carol 
Kaplan, a s s is ta n t depu ty  d ire ao r , 
rev iew ed  th is report, and Tom H ester 
ed ited it. Marilyn M arbrook, Tina 
Dorsey, Jayne  Pugh and Yvonne 
Boston p roduced the report.

June 1992, NCJ-134727

Tho B u reau  of J u s t ic e  S ta tis t ic s  is  a 
com ponent of the O ffice of Ju stice  
P 'o g ram s , which a lso  in c lu d e s the 
Bureau of Ju stice  A ss is tan ce , the 
N.Mlonal In stitu te of J u s t ic e , the O ffice 
of Juven ile  Ju s tice  and D e linquency 
P reven tion , and the O ffice for V la lm s 
of C rim e.
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Bureau of Justice  Statistics 
reports
S u e  o rd e r fo rm  on  la s t  p age
Ri. • ..'(3 July 1992)
Cell lo tl-lrce 800-732-3277 lo order BJS 
c-'jri's  -o be added lo one oI tne BJS 

•t jttl ' g  lists, or to speak lo a reference 
5c-' ..;!iisi in statistics al the Bureau o l 
ju s t ic e  Statistics Clearinghouse. 
‘ .V-.::cnai Criminal Justice Reference 
Service, Box 6000. Rockville, MO 20850. 
zy .'rugs and crime data, call Ihe Orugs 

Crime Data C enler & Clearinghouse. 
'iC'i Research Blvd.. Rockville. MO 
..’ 5 :0 . Toll-free 800-666-3332.
CjZ maintains these m ailing lists:
■ -Law enforcement reports
• d u g s  arid cnme data
• Js.stice exoendilure and employment
• Whue-coilar crime
• National Cnme Victimization Survey 
annual)
■ C../recitons (annual)
• C .urts  (annual)
• Pnvacy and secunly ol criminal histories 
ano criminal justice information policy
• Federal statistics (annual)
• BuS Bulletins and special reports
• Saurcecook ol Criminal Justice 
Statistics .annual)

Single copies of repons are free: use 
NCJ numoer lo order. Postage and 
handling arc charged lo r bulk orders 
o l  Jingle reports. For single  copies o l 
m ultip le  titles, up to 10 titles are (ree; 
I t - i o  titles S10; m ore than 40, S20: 
libraries call fo r special rates.

P'.jpiic-use tapes ol BJS data sets 
sue sin.er chminal jusiice data are 
available irom ihe Naiional Archive 
: f  Criminal Justice Dala (lormerty 
CJAIN), 3 0 .  Box 1248. Ann Aroor. Ml 
48106 (toll-free 800-999-0960).

National Crime V ictim ization 
Survey
Criminal victimization in me U.S.:

1991 preliminary (pressrelease).
NCJ-137218, -V92 

1990 (linal). NCJ-134126. 2/92 
1973-88 trends. NCJ-129392. 7/91 
1989 (linal), NCJ-129391. 6/91 

Ohms victimization In city, suburban, 
jnd rural areas. NCJ-135943. 6/92 

School cnme, NCJ-131G45. 9/91 
Teenogo victims. NCJ-128129. 5/91 
Femnle victims of violent crime,

NCJ-126826. 1/91 
The Nolion's two crimo moasures: Uniform 

Crime Reports and Ihe National Crime 
Survey. NCJ-122705. 4/90 

Redesign ol Iho National Crime Survey.
NCJ-111457. 3/89 

The seasonality oi crime victimization.
NCJ-111033.6/88 

BJS Bulletins 
Crime and Ihe Nation's households, 1990, 

NCJ-136950. 7/92 
Criminal victimization 1990, NCJ-130234. 

10/91
Tha crime o l rape. NCJ-96777. 3185 
Household burglary, NCJ-96021. 1/85 
Measuring crime, NCJ-75710.2/81

3 JS  soocat repons 
Handgun crimo victims, NCJ-12C559, 7/90 
alack victims. NCJ-122562. 4/90 
Hlsoanlc victims. NCJ-120507, 1/90 
The redesigned National Crime Survay: 

Sclecled now dala. NCJ-114746. 1/89 
Motor vehicle then. NCJ-109978,3180 
Elderly vlcllms, NCJ-107676. 11/87 
Violent crimo trends. NCJ-107217. 11/87 
Ronoery victims. NCJ-104638. 4/87 
Vioienl crime by strangers and non- 

slrangers. NCJ-103702. 1/87 
Prevenilng domestic violence against 

uomon. NCJ-102037. 8/86 
Crime prevention measures. NCJ-100438. 

V86
The use ol weapons In committing 

crimes. NCJ-99643, t/06 
Tteoorilng crimes !o ire police.

vCJ-99432, 12/85 
The economic cost of crime lo victims. 

NCJ-93450, 4/84

BJS lecrmcai recons 
New dircclions (or NCS. NCJ-t 15571. 3/69 
Series crimes: Report o l a Held test.

NCJ-104615. 4/87
Crime and older Americans inlorination 

package. NCJ-104569. 5/87. SIO 
Victimization and lear o l crime: Wor'd 

perspectives. NCJ-93872. 1/85. 39. IS 
The National Cnme Survey: Working pape:s. 

Current and historical perspectives, vol. I.
NCJ-75374, 8/32 

Methodology studies, vol. II.
NCJ-90307. 12/84

C o rre c t io n s
BJS bulletins and soec.n noons  

Prisoners In 1991. NCJ-134729. 5/92 
Capilal punishment 19SO. NCJ-1316-18. °/9l 
Prisoners In 1990. NCJ-129198. S/91 
Women in prison, NCJ-127991. 4/91 
Violent Stale prison Inmates and their 

vlcllms. NCJ-124133. 1790 
Prison rule violators. NCJ-120344. 12/99 
Recidivism ol prisoners released In 1983.

NCJ-116261. 4/89 
□rug use and cnme: Slate prison inmate 

survey, 1986. NCJ-111940. 7/88 
Time served In prison and on parole, 1984.

NCJ-108544. 12/87 
Profile ol Stale pnson inmates. 1965, 

NCJ-109925, 1/8B 
imprisonment In lour countries, 

NCJ-103967. 2/87 
Population density in Slate prisons.

NCJ-103204, 12/86 
State and Federal prisoners, 1925-35, 

NCJ-102494, 10/86 
Prison admissions and releases, 1983.

NCJ-100582. 3/86 
The prevalence o( Imprisonment. 

NCJ-93657, 7/85
Correctional populations in (he United 
States:

1990. NCJ-134946, 7/92 
1989. NCJ-130445. 10/91 

Census o l  State and Federal correctional 
facilities, 1990, NCJ-137003. 6/92 

Prisons and prisoners in the United States.
NCJ-137002. 4/92 

National Corrections Reporting Program: 
1988. NCJ-134929. 4/92 
1987. NCJ-13492B. 4/92 
1986. NCJ-132291.2/92 

Race of prisoners admitted to State and 
Federal Institutions, 1925-86. NCJ-125618, 
S/91

Historical statistics on prisoners In State 
and Federal institutions, yearend 1925-86. 
NCJ-111098. 6/88

C en su s of ja ils  and su rvey  of ja il 
inm ates
BJS Bulletins ana SDeaal reoons 

Jail inmates. 1981. NCJ-134726. 6/92 
Women In jell, 1989, NCJ-I34732, 3/92 
Orugs and jail inmates. NCJ-130836. 8/9! 
Jail Inmates. 1990. NCJ-129756. 6/91 
Profile ol |all Inmates, 1989.

NCJ-129097. 4/91 
Jail Inmates, 1989, NCJ-123264. 6/90 
Population density In local jails, 1988.

NCJ-122299. 3/90 
Census ol local jails, 1988.

NCJ-121101, 2/90 
Drunk driving. NCJ-109945. 2/88

Census ol local |alls, 1988:
Summary and methodology, vol. I.

NCJ-127992. 3/91 
Data I or Individual |alls In ihc Northeast, 

Midwest, South, West, vols. Il-V.
NCJ-130759-130762. 9/91 

Census of local jails, 1983: Oata lor 
individual jails, Northeast, Midwest, South, 

West. vols. I-IV. NCJ-1127S6-9, 11/88 
Selected findings, methodology, summary 

tables, vol. V. NCJ-l 12796. 11/88
P ro b a tio n  an d  p a ro le
BJS bulletins ana special reports 

Probation and parole:
1990. NCJ-125833. 11/91 
1989. NCJ-125833. 11/90 

Recidivism of young parolees,
NCJ-104916. 5/87

J u v e n i le  c o r r e c t io n s
Children in custody: Census of public and 

private juvenile detention, correctional, 
and shelter lacillllos. 1975-85, NCJ-It4065. 
6/89

Survey ol youth In custody, 1987 (special 
repon). NCJ-113365. 9/88

E x p e n d itu re  a n d  em p lo ym en t
Jusiice expenditure and employment 

1990 '9JS bulletin), NCJ-135777. J/92 
Justice variable pass-ilirough data. 1990: 

Anti-drug abuse formula grams (BJS 
technical report), NCJ-133018. 3/92 

Justice expenditure and employment:
1988 (lull rooort), NCJ-125619. ^91 
Extracts. 1984. 05. ’35. NCJ-124139. 3/91

C o u r ts
BJS bulletins 

Prosecutors in Stale courts. 1990 
NCJ-134500. 3/92 

Pretrial rulease o l felony defendants. 1988.
NCJ-127202. 2/91 

Felony sentences in Stale courts. 1988.
NCJ-126923. 12/90 

Criminal defense tor the poor. 1986.
NCJ-112919. 9/88 

State lelony courts and lelony laws, 
NCJ-106273, 8/87 

Tho growth ol appeals: 1973-83 trends, 
NCJ-96381. 2/8S

BJS special repons 
Recidivism o l felons on probation,

1986-89, NCJ-134I77. 2/S2 
Felony case processing In Stale courts, 

1986. NCJ-121753. C/SO 
Felony case-processing lime. NCJ-101985. 

e/E6
Felony sentencing In 18 local jurisdic­

tions. NCJ-976B1. 6/85 
Tho prosecution ol lelony arrests:

1988. NCJ-130914. 2/92
1987. NCJ-124140. 9/90

Felons sentenced lo probation In Slate 
courts, 1986. NCJ-124944, 11/90 

Felony defendants In large urban counties,
1988. NCJ-122385. 4/90

Protlle ol rclons convicted in Stale courts, 
1986. NCJ-120021. 1/90 

Sentencing outcomes in 28 lelony courts.
NCJ-105743, 8/87 

Felony laws of the SO States and tho District 
ol Columbia. 1986. NCJ-105066, 2/88,
514.60

State court model statistical dictionary: 
Supplement. NCJ-9B326. 9/85 
1st edition. NCJ-62320. 9/80

P r iv a c y  a n d  s e c u r i t y
Criminal justice information policy:

Report ol Ihe National Task Force on 
Criminal History Record Disposition 
Reporting. NCJ-135836, 6/92 

Attorney General’s  program tor Improving 
Ihe Nation’s  criminal history records:

BJS Implementation status report, 
NCJ-134722. 2/92 

And Identifying (olons who atttempt to 
purchase firearms. NCJ-12B131. 3/91 

Assessing completeness and accuracy of 
criminal history record Information:
Audit guide, NCJ-133651.2/92 

Forensic ONA analysis: Issues.
NCJ-128567, 6/91 

Statutes requiring use ol criminal history 
record Information, NCJ-129896. 6/91 

Survey ol criminal history Information 
systems. NCJ-12S620. 3/31 

Original records o l entry. NCJ-125626.
12/90

Strategies lor Improving data quality.
NCJ-115339, 5/89 

Public access lo criminal history record 
information. NCJ-111458. 11/88 

Juvenilo records and recordkeeping 
systems. NCJ-112815, 11/88 

Automated fingerprint Identification 
systems: Technology and policy Issues. 
NCJ-104342. 4/87 

Criminal jusllco 'hot* Dies. NCJ- I018S0. 
12/86

8JS/SEARCH conference proceedings: 
National conference on Improving the 

quality ol criminal history Information: 
NCJ-133532. 2/92 

Criminal juatlce In the 1990's: Tho future 
ol Information management,
NCJ-121697, 5/90 

Juvenile and adult records: One system, 
one record? NCJ.I14947, 1/90 

Open vs. confidential records,
NCJ-t 13560, 1/88 

Compendium ol Stale privacy and security 
legislation:

1992. NCJ-137058. 7/92 
1992 lull report (1, 500 pp. microlicno 52. 

call lor hard copy pnee. 7/92

Law  E n fo rc em en t M an a g em en t 
an d  A d m in is t r a t iv e  S t a t i s t ic s
BJS Bulletins and ipeo.il reoons 

Drug enforcement by police and snerilts' 
departments. 1990. NCJ-134505. 5/92 

State and local police departments. 1990.
NCJ-133284. 12/91 

Sheriffs' departments. 1990. NCJ-t33283. 
12191

Police departments in large elites. 1907.
NCJ-119220. 3/89 

Profile ol Slate and local law enforcement 
agencies, 1987. NCJ-113949. 3/69

D ru g s  & c r im e : 800-666-3332
□rugs and crime tacts:

1991, NCJ-134371. 7/92 
1990. NCJ-128662. 8/91 

Slate drug resources: 1992 national 
directory. NCJ-134375. 5/92 

Catalog o l  selected Federal publications 
on illegal drug and alcohol abuse.
NCJ-132582, 10/91 

Federal drug data lor national policy, 
NCJ-1227IS. 4/90

C o m p u te r c r im e
Electronic fund transfer systems fraud,

NCJ-100461. 4/86 
Expert wilness manu.nl. NCJ-77927. 9/81.

511 50
BJS soeaa l reports 

Electronic fund Iranslcr — 
fraud. NCJ-5C666. 3/85 
and crime. NCJ-92550. 2/84

F e d e ra l ju s t i c e  s t a t i s t i c s
Compendium o l  Federal |ustico statistics: 

1989. NCJ-134730. 5/92 
1988. NCJ-130474, 1/92 

Federal criminal case processing, 1980-89, 
with preliminary data lor 1990.
NCJ-130526. 10/91 

The F.deral civil lustlce system (BJS 
bulletin). NCJ-104769, 3/87

Federal offenses and offenders
BJS special rooons 

Federal sentencing In transition, 1966-90.
NCJ-134727. 6/92 

Immigration offenses, NCJ-t245J6. 3/90 
Federal criminal cases, 1980-87.

NCJ-118311. 7/89 
Drug law violators. 1980-36. NCJ-111763. 

6/88
Pretrial release and detention: Tho Ball 

Reform Act o l 1984. NCJ-109929. 2'88 
Whllo-cullar crimo. NCJ-106876. 9/87

G en e ra l
3JS  Bulletins and special repons 

Forgery and Iraud-related offenses In 6 
States. 1983-88, NCJ-132445. t/92 

BJS telephone contacts, ’91. NCJ-130133. 
7/91

Tracking offenders, 1988, NCJ-129861. 6/91 
International crime rates. NCJ-110776. S/88

BJS national update:
July 92. NCJ-137059. 7/92 
Apnl '92. NCJ-135722, 4/92 
Jan. -92. NCJ-133097, 12/91 
Oct.'91. NCJ-131778. 10/91 

BJS application information, FY 1992 
programs, NCJ-134644. 3/92 

Perestroika and tho Procuracy: The chang­
ing rols ol the prosecutor's office In the 
former USSR (BJS discussion paper).
NCJ-134S01.3192 

Sourcebook ol criminal |ustlco statistics,
1990, NCJ-130580. 9/91 

Violent crime In the United Slates.
NCJ-127855. 3/91 

BJS data report. 19B9. NCJ-121514. 1/91 
Publications o l BJS. 1985-89:

Microfiche library. P/1030014, 5/90, 5190 
Bibliography. TB0030013. 5/S0. 517.50 

Publications ol BJS. 1971-04:
Microfiche library. PR030012. 10/86, 5203 
Bibliography. TBO30O12. 10/80. S17.50 

1990 directory ol automated criminal |ustlco 
Inlormatlun systems, Vol. 1. Corrections. 
510.60: 2. Courts. 511 .SO: 3. Law enforce­
ment. tree: 4, Probation and porola 111.50:
S. Prosecution. St 1.50; NCJ-12226-30. 5/90 

Report to the Nation on crime and |ustlce: 
Second edition. NCJ-I0S506. 6/88 
Tecnnleal appendix, NCJ-1 "?0tt, 8/88

See order form on last page



P le a s e  p u t m e on th e m a ilin g  l is t  fo r—
G  Law  e n fo rc e m e n t re p o r ts— nationa l 

da ta  on S la te  and loca l p o lice  and 
sn e r ilfs ' dep a rtm en ts , op e ra tio n s , 
equ ipm en t, p e rsonne l, s a la r ie s , 
sp en d in g , p o lic ie s , p rogram s 

□ F e d e ra l s t a t i s t i c s —da ta  d e sc r ib in g  
F ede ra l c a s e  p ro ce ss in g , from 
in ve stig a tio n  through p ro secu tio n , 
a d ju d ica tio n , an d  co rrec tion s 

C  D ru g s  an d  c r im e —sen ten c in g  and 
time s e rv e d  by  d rug  o ffen d e rs , d rug 
u s e  at tim e o f c r im e by ja il inm a te s 
and S la te  p r ison e rs , and o the r qua lity  
da ra  on d ru g s , crim e, and law  
en fo rcem en t 

G  J u s t ic e  e x p e n d itu re  & e m p lo y m e n t-  
annua l sp en d in g  and s ta ff in g  by 
F ede ra l, S ta te , and lo ca l go ve rnm en ts  
and by func tion  (police , co u rts , 
co rrec tio n s , etc.)

C  P r iv a c y  a n d  s e c u r i ty  c f  c r im in a l 
h is to ry  d a ta  an d  in fo rm a t io n  p o l i c y -  
new  leg is la tion ; m a in ta in in g  and 
re le a s in g  in te llig e n ce  an d  in v e s t ig a t iv e  
reco rd s; d a la  qua lity  is s u e s  

C  B JS b u lle t in s  an d  s p e c ia l r e p o r t s— 
tim e ly repo rts of the m ost cu rren t 
ju s t ic e  da ta  in all B JS d a ta  s e r ie s  

L i P ro se c u t io n  an d  a d ju d ic a t io n  in 
S ta te  c o u r t s—c a se  p ro ce s s in g  from 
p ro secu tion  th rough court d isp o s itio n . 
S ta te  fe lony law s , fe lony sen ten c in g , 
p ub lic  d e fe n d e rs , p retria l re le a se  

G  C o rre c t io n s  re p o r ts— re su lts  of 
sam p le  su rv e y s  and c e n s u s e s  of ja i ls , 
p r ison s, paro le , p roba tion , an d  o ther 
co rrec tion s d a ta

□ N a tio n a l C rim e  V ic t im iz a t io n  
S u r v e y — the on ly ongo ing  national 
s u rv e y  of c r im e v ic tim iza tion

□ S o u rc e b o o k  o l C rim in a l J u s t ic e  
S t a t i s t ic s  (annual)— broad-based da ta 
from 150+ so u rce s  w ith a d d re sse s ; 
400 + ta b le s , fig u re s , in dex , anno ta ted 
b ib lio g rap h y

□ B JS  N a tio n a l U p d a te— a qua rte rly  
sum m a ry  of new  BJS da ta , p rogram s, 
and  in fo rm ation se rv ic e s  an d  products

G  Send m e a signup form for NIJ Catalog, 
tree 6 tim e s a year, w h ich  ab s tra c ts  
p r iva te  and  go vernm en t crim ina l ju s t ice  
p u b lic a t io n s

To be added to any BJS 
m ailing lis t, please copy 
or cut out this page, fill 
in, fold, stamp, and mail 
to the Justice Statistics 
Ciearinghouse/NCJRS.
You will receive an annual 
renewal card. If you do not 
return it, we must drop you 
from the mailing list.

Name;
Title:

Organization:

Street or box: ________

City, State, Zip: ________
Daytime phone number: _! )
Criminal justice in te re s t:________

To order copies of recent
BJS repo rts , check here □ Put your organization
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U Ia not on »»Ihim»| nf (lie emu I'm (lisnc- 
lion lo ivvnki* imhIimUoii milnly *»n (In' 
cmnmisAiim *if ii iiiiin* in lln* ntoiuii'i* of 
foniinl cltnijp;.* nnd cmwhlloii. Snydor v. 
Stole, -IflO P.2J t»2 (Alaska 19721.

H ip prolintinner nmy i»ul complain if lie 
linn hrcn Riven ninplt? uppni liniity In up* 
prnr I»efore lln* emu I impiwinil tin* sen- 
iriKo, mill lie Imn Inn'll pormillml lo uuu- 
|i;il lln* npcuKiitimi in tlm ii.t s  nj;oin*n liim 
nml tlii'ie litas been no nbuso of ilim ifliu u  
on llie pnrl of Ihe rouil. Snyder v Slnle. 
i ‘)G I ' 2d 02 (Alnskn 19721.

Where Ihc pioiunh for Ihe levoenlimi of 
Ihc Fenlenre is hnsed upon Ihe violation of 
conditions of the probation wliirli mnuunl. 
in themselves, to a rrline, is il nrceesmy, 
holme a hcnriitR on the revocation of Ihc 
suspended sentence limy he held, that tho 
piohnlfoner must he tried mid convicted of 
Iho crime nllep.odV Summary lieminps 
upon the levmnlinn of a suspended sen­
tence have hern upheld Whnl is leipiiied 
ill such hem iups is the exmrise of coti*rh 
cut ions judgment, and not n ih ilra iy ac­
tion; that tin1 disnelion of the until lias

mil been nlnisud; ami that the fnctn re- 
vntlnl ol the hem inn nnlinfy the court 
Unit the imiililiratioii or rcvncation of the 
sentence, m a pnrl thereof, will serve the 
ends of justice. Snyder v. Stale, -I9G P.2d 
IV> (Alaska 1972).

Where the prnutnlH fur the re vo ca­
tion of tho sentence in linscd upon (ho. 
violation of eimdiliotiH of the p ro b a­
tion u'lik 'li oiooont, in themselves, to n 
or line, it h  not necessary before a homing 
on (lie invocation of the eunprmled non- 
lence may he held Hint I he probationer 
must In* lilrd  and convicted of the crime 
nlloped. .Stale v. UeVnc, fiOO P.2d 12 
I Alaska 1977).

I'ru lm tion can he revoked on tho b a ­
sis of ii conviction w hich Is on appeal 
nnd therefore not yet final. Alexander v. 
Slnle, fi7fl P.2d 691 (Alaska 1978).

A conviction, with the nltcndaut const!- 
lulianul snfeyunrds, constitutes sufficient 
> iu d  cnuse'* to find that conditlnns of pro­
bation Imvc hern violnled nnd Hint proba­
tion should he revoked. Alexander v. 
Slate, 678 l\2d 691 (Alaska 1978).

(udlnteral refeienveM. — Appealabil­
ity of order suspending imposition m exe­
cution of sentence. 61 A I.K ith  9.19

Sue. 12.55.085. S u s p e n d i n g  im p o s i t io n  o f  s e n t e n c e ,  (ti) Except 
us provided in 111 ol' th is  section, il' il. iippeurs tluiL there  lire c ircum- 
slonces in m iliga linn  of the punish inen l ,  or t h a t  the ends of ju s t ice  
will he served. Ihe court luuy, in its discretion, suspend the im position 
of sentence and  may direct th a t  th e  suspension con tinue  for n period of 
time, not exceed ini? the m a x im u m  term  of sen tence  Hint nmy he im ­
posed, and  upon Iho te rm s and conditions t h a t  the  court  de te rm ines ,  
and shall place the  person on probation, under  tlie charge and sup e rv i­
sion of I lie probation ollieor of (lie court du r ing  llm suspension.

Ill) Al any  tim e d ur ing  tin: probat ionary  te rm  of the person released 
on probation, 11 probation  olliecr may. w ithou t w a r r a n t  or o the r  p ro ­
cess, l e a n e s t  the  person so placed in the officer's care  and  b ring  the  
person before Ihe court, 01 Ihe court  may, in its discretion, issue n 
w a rran t  for Ihe l e a n e s t  of Ihe person. T h e  cour t  m ay  revoltc nml 
te rm ina te  the  probation if Ihe in te res ts  of justice require ,  ami if the  
court , in its judgm ent,  has  reason lo believe th a t  the  person plnced 
upon probat ion  is 

11) v io la ting  th e  conditions of probation;
(2) eng ag ing  in cr im inal practices; or

I III
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(8) violating an order of I ho court to pnrticipnlc in or comply 
the  t r cn lm en l  p lan  of n rehab i l i ta t io n  program undet 
12.55.t)l5(n)(lU).

(c) Upon the revocation nnd te rm ina t ion  of the probation, the 
inny pronounce sen tence  nt any  tim e a f te r  the suspension of (In 
lence with in  the longest period for which the defendant m ight 
lieen sentenced, subject to the  l im ita t ion  specified in AS 12.55.0

(il) T he  court m ay  n t any tim e dur ing  the period of probation r. 
or modify its o rder of suspension of im position of sentence. IL m 
any  time, when the  ends of jusiice  will be served, and  when the 
conduct nnd reform of the person held on probation w a r ra n t  il, I 
nn lc  the period of probnlion nnd discharge  the person held. If the 
h as  no t revoked the  order of probation nnd pronounced 9ontenci 
d e fen dan t  shall,  n t  Ihe end of the  te rm  of probation, he disehnrg 
the court.

(0) Upon the dinchnrgc by the court w ith ou t  imposition of sent 
the con. I may se t  aside the conviction n nd  issue lo the  person a c< 
ca te  to Hint effect.

(f) The  court m ay  no t suspend the imposition of sentence of a p. 
who

(1) is convicted of a violation of AS 11.<11.<110 — 11.<11.<155
(2) uses a f i rea rm  in tho commission of the offense for whicl 

person is convicted; or
(u) is convicted of a violation of AS 11.41.210 — ll .4 1 .2 f

11.41.510 —  11.41.530, and  the person has,  w ith in  the 10 years 
ceding the commission of the offense for which the  person lias 
convicted, one o»- more prior convictions for a violation of AS 11.- 
for a violation of a law in this  or an o th e r  jurisdiction hav ing  sub. 
tia l ly  s im ila r  e lem en ts  to an offense defined in AS 11.41; for the 
poses of th is  p a rag ra p h ,  a person sh ill be considered to have a 
conviction even if th a t  conviction has been set aside u n der  (e) ol 
Boclion or under  the  equ iva len t  provision of the laws of n n c lh e r  j 
diction. (§ 1 ch 50 SLA 1955; am § 2 ch 32 SLA 1979; run §§ 1, 2 i 
SLA 1988; am § 2 cli 188 SLA 1990; nm 5 1 ch 196 SLA 19

■lone 23, 1990, divided subsection II 
two sentences nml in llie present f 
seiilence, ntldcd tlic pnrngrnpli ( II  n 
designations, substituted imrngrnp 
for "or lins become nbnndoncd lo im[ 
nssncinleo, or n vicious lire,” nnd 
grommnticnl changes.

Tile second 139(1 amendment re 
subjection (ft

111

C ro rs references. — For restrictions 
on ouspending imposition of sentence, Bee 
AS 12.50.12.3(0 nnd (g).

Effect of nm endmcuts. — Tlic 10BB 
nmeudincnt added nobncctinn (0 nnd, in 
subseclinn In), added "Except ns piovidcd 
in (0 of Ibin section" nt the beginning nnd 
substituted "Ibnl" for "wbicli" twice.

The firot I99II nmomlrncnt, effective
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A |ir<itifilloMitr cm ii mil Malm hull u n ­
der lint piolintlan ill ii I ill ch, lliin ncrlinn 
mu) AS 12 GO.110, nlnn* lliuy fuil hi men- 
tinn linil. Marlin v. Slnle. 517 1*2(1 13R!) 
(Aln.oltn 1074).

Applied in llnirinnn v Slnle, 401 l\2d 
044 (Alintku 1905); Spann v, Slnle, 511 
I'.iM 100 (Alnnkn 10701; Cult v Slide. Gil 
P.2d 105 (Alaska 10701: While v Slnle. 
G20 P.2tl 420 I Alnskn 1071); donen v. 
Slide. r»48 P.2d Ofdl (Alnakii 1070); An- 
diewK v. Slnle. 552 P.2d Ifd) (Alnskn
1070); Tlinmnn v. Slide, 500 P.2d GOO 
(Alaska 1077); llniieyrull v. Slnle, GOO 
P 2d 005 (Alnnkn 1070); Deni v. Slnle. 507 
P.2d 740 (Alnpkn 1078); liilh e il v. Slide. 
508 P.2d 87 I Alnskn 1070); Unlit v. Slide. 
008 P.2d 00 (Alnskn JIMO); D u nk v Slnle, 
010 P. 2d 15 I Alnskn 1000); Kdwhi v 
Slide. 702 P 2d 400 (Alnskn Cl. App. 
1088).

Q uail'd in llulliines v. Slide, 511 P.2d 
1202 (Alnskn 1070); (.'limlus v. Slide, 000 
P.2d 300 (Alnskn 108(11.

(Mleil in Wnrek v. Slnle. 500 P.2d 751 
(Alnskn 1075); Tiiylnr v. Slide, 50) P 2d 
1210 (Alnskn 1077); S/.eialien v. Slide. 
572 P.2d 00 IAlnslui 1077); Hire v. Slide. 
500 I'2 d  410 (Alnnku 10701: liilh eil v. 
Slnle. 500 P 2d 07 (Alaska 1070); l.uik v. 
Slnle, 000 I’ 2d 500 (Alnskn 1080); 
Nielsen v. Slnle, 027 P 2d 1077 (Alnskn 
1081); M unis v. Slide. 000 P 2d 10 
(Alnskn 1081); Miller v. Slnle. 020 P.2d 
540 (Alnskn C!l App. I0MII; l.nctpiemonl 
v. Slide, 044 P.2d 050 I Alnskn I.M. App. 
10821

II. AMKNDM15NT Ol* SttNTICNCK.

Severity of m l|;lnid punlslim enl mny 
not lie ineiensed. -  A m ini tines iml 
Imvc lln? power In niiiend n seiilence in n 
innitiier which wtnild incieiise Ihe seveiily 
nf (he punisliiiteiil nrij; i tut I ly imposed 
('host; v. Slnle, 470 P.2d 007 (Alnnkn
10711

There is uu nulhntily iindei Alnskn Inw 
which pel m ils n emu I, when ptuhidiim is 
levnkcd. In impose n lixed senlence, re- 
quite Ihe dcfc-mlnul In serve (Iml pen* 
lence, nml limn plnrc llie delemlnnl nil mi 
additional pel hid uf piiihidhni Ihlhtwinp 
sei vice nf Ihn sentence C iiiiurn v Slide. 
570 P2d 55 (Alnskn 107)11

htcien.se in ininiiiiuin period nf In* 
citrt'criiliitit. — An inctense in Ihe mini 
mum period nf incnrceinlhnt inpiiied be­
fore hucniuilig elifphle liir puinlu is Hit ill - 
erensu in Ihe senlence Nelsnit v. Slide. 
017 P.2d 502 (Alnskn I M ill

A pfuhnlinlt levuiidhm mdei whiih in-

rinniieil Ihe minimum pt'iiiid (hut n defcn- 
thud must upend in jnll vinhded hin double 
jenpurtly ilj'ld s  nn well nn (tie cnminnml of 
AS 30,05 07l)lh) (lull Ihe court upon rcvo- 
cnlinit of pfidtidiuii mny order Ihe defen­
dant In seive Ihe senlence mifpiinlly im ­
posed, tn n lessoi senlence, bill lint n 
p,i rid cl tine. Nelson v. Slnle, 017 P 2d 502 
(Alnskn 1081)

An nmeiuled seiilence re p ln rln p  the 
inilinl lem t uf luipiisonm ent w ith em ­
ployment n.q n fire fifjhtcr, pn (lint ench 
day npeiil working would ho cnnnhlered 
(lie equivalent uf n day spent in jnil, would 
luive been well within Ihe power accorded 
In n r.cnlencinp mnpislnde under Alnskn 
law. tOmse v. Slide, 470 P.2d 007 (Alnskn
1071)

An amended senlence cmmltimd In have 
leplnced lln* inilinl let in nf imprlnnitmenl 
by emphiynienl as n Hre flgldcr would 
have been in eflocl nimilnr In n woik le* 
lease Thus, llie amended feidencc would 
have meant llud each dny npenl working 
wuulil lie cansidctud Ihe equivalent of n 
dny spent in jnil. (Mtnso v. Stole, 470 P 2d 
007 I Aim kn 1071).

Alt itmeitded Hiutlence w hich m erely 
defers im pi imminent while tlic tlefen- 
dnid is in Ihe n isi inly nf n peison nnmed 
in Ihc amemlc I Fcidcnce, would he unlaw­
ful and void under Ihe rule llinl n court 
tines uni lum* Ihe power lo nmeud n sen- 
lenre in n manner which would incrcnso 
llie seventy of Ihe punir.hmenl originnlly 
imposed (Minsu v. Slide. 170 P.2d 007 
I Alaska 10711

Ju d g e '* m udifitm liun uf ncnlcneu not 
violative of dim ldc Jeopard y p ro v i­
sion. .Imlpe n itvrisiphl In not liupnsinp 
•ai.qpeinled lime in roiijoncthm will* Ihc 
Iwa-yem piuhaliuu wn.9 an obvious on or 
and niadilirnlinn nf llm sentence, mo- 
jiienln nflet impMsitiim, lo Include sus­
pended lime, did mil vjalide constitutional 
prohibition of double jonpnidy. Dcntler v. 
Slate. I it i I P 2d |()08 (Alnnkn Cl. App. 
10801.

(lu ireetiuu of urul Keuleiicc p e rm is­
sible. • • WIm' I i* no nml senlence ns nii|*i- 
nnlly pntmiunced suspended two yems nf 
iinpiisnimieid without piovidiiq* for nay 
period u( pitilmlimi whnlnnever, Ihe nnd 
neuluiire was obviously iucnmplele when 
lit si pi uiunirired nnd thcicfure not menu- 
ini'fully impuseil; roll eel inn uf the m Spi­
nal senlence was permissible under (he 
ciicuntsiiiin-en l'ipm*ina v. Slnle, GII0 
l\2d 5)2 I Alaska I0MD

IDS
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I I I .  C O N D IT IO N S  O F  I ’ llO n A T IO N .

T ill*  nectlon p ro vid es for Hip Im posi­
tion of conditions of probation. Snyder 
v. Stole, 490 P.2d G2 (Alnnkn 19721.

F ine s. — Sentencing court mny impose 
n fine nn n condlllon of probation upon a 
defendant's conviction of n crime which Is 
not directly punlslinlilo by n One. Drawn 
v. Slnle, 669 l ’ .2d 107 (Alnskn 1977).

Given tbc specific authorization ema­
nating from AS 12.65.100(a)(1) which per­
mits (lie trial court lo impose n fine nn n 
condition of probation, together with the 
need for flexibility on llio pnrl of llm sen­
tencing court in fnsliioning npprnprlntc 
conditions of probntion, whore probation 
in warranted, n rational harmonization 
nnd conolructinn nf AS I2.Sfi.090tn) nnd 
AS 12.55.1OOfnKI) loads to tlic conclnninit 
Hint n iieiiloncinR court tn empowered tn 
mnke pnymenl of n fino n condition of pro- 
bnlion oven In tlic circumstance where the 
crime lo only punishable by Imprison­
ment, or by Imprisonment or fine. Drown 
v. Slnle, 669 1* 2.1 107 (Alnskn 1977).

A uthority tn Impose term of Im p ris­
onment no condition of probation 
p rio r lo ennctliicnl of A S  12.66.080. — 
Sec Moyne v. Slnle, 686 P.2.1 1260 (Alnskn 
1978).

Im position o f j.il l  lim e ns condition 
of probntion. — Imposition of jnil lime ns 
n special condition of probntion is not au­
thorized under the Alnskn slnlotcs gov­
erning probation gpnornlly. Alnskn Inw 
docs, however, permit the imposition of 
jail time ns n specinl condition nr proba­
tion when the imposition of sentence Is 
suspended under AS 12.65.085, nn pro­
vided by AS 12.55.086(0). Whittlesey v. 
Slnle, 626 l ’.2il 1066 (Alnnkn 1980).

When It wiib nnl imposed in nccordnnco 
wllh AS ) 2.55.080(h), the reipiiremenl nf 
jnil time nn n specinl condition nf prolm- 
linn wnn Illegal, nnd Iho senlence must 
therefore be vncnlc.l nnd the ense re­
manded for rcsnulvucing. Whittlesey v. 
Stole, 02G P.2.1 1066 (Alnsl.n 1980).

C ondlllon of probation vncnted. — A 
probntion condition Hint prohibited n He- 
readmit from port of the Anchorage down­
town nren, the city's -high crime district," 
effectively prohibited the dofendnnt from 
mninlnlnlng his residence nml employ­
ment nnd wnn vncnted liecnusa he wnn nn 
clenr nexus between the nren nnd llie do- 
fpn.lnill's misconduct; Hie condition wns 
unnercnsniily severe nnd restrictive, on- 
rmupnnshig nn men nf 45 hlnrkn; nml the 
cnniiilinn wns nnl rcnnnnnldy minted In

tho defendant's rohnbllllnlinn. .Innos v. 
Slnle, 727 t*.2d G (Alnnkn Gt. App. 19861.

IV . U EV O C A TIO N  O F PIIO IIA TIO N .

Period during wltlcli suspended sen­
tence mny lie revoked. — When Hie 
Alnnkn legislators provided that a court 
"mny suspend Hia imposition or execution 
. . .  of the sentence . , .  snd place ‘ lie defen­
dant on probation . . ." the period during 
which n suspended sentence nmy he re­
voked Is subject to the some five-ycnr re­
striction ns the period nf probation Jack- 
son v. Slnle, 541 P.2d 25 (Alnskn 1970).

Suspension of sentence Tor 14 yenrn fnlln 
under Iho five-year maximum provision. 
Jnckson v. Slate, 541 I*.2rl 28 (Alnskn 
1975).

Sinnm n ry hearings upon lire rcvucn- 
Hun nf n suspended sentence hove 
been upheld. Slate v. DeVno, 650 P.2rl 12 
(Alnskn 1977).

Whnl Is rerpilrcd in su ch hearings is 
Hie exercise of cnnacientlniis judgment, 
mid not nrhltrnry nction; Hint the iliscte- 
Hon of the m in t lino not been nbuned; mid 
that the fncls rcvcnlc.l nt Hie hearing sat­
isfy llie cnuit Hint the modification nr re- 
vocation of llie sentence, or n pm t thereof, 
will servo the ends of jusiice. Slntc v. 
DoVne, 660 P.2d 12 (Alnskn 1977).

'flin t Judge who Imposes Hie sen­
tence tins liron.l d iscre tio n ary powers 
to revoke probation. Snyder v. Slnle, 
•196 I*.2d 62 (Alnskn 1972).

The trinl judge who imposed the sen­
tence has cm Inin brand discretionary 
pnwers In revoke prntmtinli, nnd Ihe pm- 
imlioncr mny not cnmplniu if lie tins been 
given nmple opportunity (n appear hcfiin! 
Ihn cmut imposing the sentence, nml he 
linn been permitted to cnmlinl Ihc ncciisn- 
linn or charges ngninnt him mol Ihcre tins 
lieen no nlmse nf discretion on Ihc pnrl nf 
the cmut. Stnto v. DcVoc, 566 I ' 2d 12 
(Alnskn 1077).

Independent delcrndiinlion uf gnuil 
cnuse rcipilrcd. — 't he rmpiiicmcnl n( 
nn independent detcrmtiintioii nf good 
emiso beyond mere proof of n pralinliuu 
vinlnlinn for revocation nT prnhnlton np- 
plien tn cases involving suspended imposi­
tions of senlence under this section nml 
AS 12.65 085(a) nn well or Io cases involv­
ing suspended executions of scntcurn un­
der this scclion. Rich v. Slnle, 510 I* 2d 
169 (Alnskn Cl. App. 1982).

Conviction of n crime Is nnl n pro- 
requisite (n finding n vbdnlinu of prnlin- 
llnn nml revoking. Hint probation. Hnvdri
V. Slnle, 4110 l*.2d 62 lAlimkn 111721.

10!)
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MO I KK TO  OKOIKIOMS

Com m uully w ork rophirlng Jnil lime 
iillngi-tlicr. — O m m u nlly wink cmiiml 
pmpeily In* relied nn In replace jnil lime 
nllniu'llier nlren I lie eiirumsiimet-s sur- 
roomling nn offender's ennviellnn for a 
class II felony, nml Ilia nmsei|iient neeil In 
i!iii|ilinsitc cnmnnmlly cnmlamnnlinn. 
won Id iei|ilire (lie lni|n*si|inii nf ll nouplii- 
bnliunniy lei in. In sui.li rnses, lelinnce liy 
I lie sentencing com I nn community wink 
In Ilia exclusion of incniccinliun would 
unduly depiecinlo llie seiiousness of the 
offense nml iimteioiiiphnsir.e llm comimi< 
nity's cnmlemmiliim or tlm oiremlei's mis* 
comliicl. Stole v, .liichsnn, 77ft I'.lfil .'It'll 
lAlnnlin Cl. App. IllflUl.

Soiilem-e ieipiiiiti|> I,(llltl hours of com­
munity work, while suspending llie entlic 
leim uf tluei* yeuis' inctiicci ntio-i imposed 
iipiin n 27 vein old |*vin leui liei ronvieleil 
of scxinilly nlmsinit n 11 ycnr-olil feninle 
sllidenl, wiis disapproved, where the sen- 
lelicc unduly ilepicrlnlcd the significance 
ol his inlnriiiidml nml inmleipmlely nerved 
Ihe sentencing pu.-d of cniuinunity con- 
deiiinntlon. Stole v. Jockson, 77G P.2d 1170 
(Alnnkn Cl. App 1080)

D iscussion of illsp m iite  sentences 
foi siliilln r sexiinl iissn o ll offenses, nee 
lifUigliill v Slnle, lift2 IV7d 951 (Alnnkn 
Cl. App. 198.7)

S acs . I 2 .R S .0 6 0 —  / 2.55. ()"/>. / ’i inr twit'/i'fiims; s v t U m ie in g u’/j o r is ; 
im / io s i/ in ii o l' s e n te n c e . IR v i> e n le t l, S 2 1  ch  H i l l  S L A  W 7 8 .I

Sue. 12.55.08(1. S u s p e n s io n  o f  .sunlcm-e n n d  p r o lm t lo n .  Upon 
en te r ing  n j tu lg inenl of uotiviulitin t.f u criinn, nr nl nny l im e  w ith in  50 
diiys rn.m llie (Inte nr c n lry  of Hint. jutl|>mnnl nf conviction, n court , 
wltcn snlisiietl I Intl. llie ends  nl‘ jus iice  nnd I lie I test in te re s t  of llie 
pnlilic ns well ns llie d e lcndnn l will lie served llieruby, mny suspend 
llie i nt position nr uxocul inn nr linlnitce nf llie senlence o r  n portion 
lliercof, nnd place llie dcreiulnnl nit prolintion for n period nnd upon 
llie let m s  uni! conditions ns llie court  considers host. (§ 8.08 eh 3-1 
SI,A 1902; nm § 2-1 ch -13 SI.A llllid; uni !i 8 ch 58 SI,A 1965)

(Irons rufiTPiK'c.s. — l*ur luiMlilicnlimi 
of stMilMUTS. nrc A.S 1285.088.

NOT ICS TO Pl'X IISIO N S

I Ot'IIPl ill (vllltsilll'l lit Milt
II Am niiliiu*i*I of S i'.iiI imut*

III Ooiiilillniis of l*iviltiilinn
IV Iti'muition nf I*iiil»:ili«n»

I. O K N IX tA L C O N S ID K ItA IIO N .

The power susppiitl w iili 'iw o  l J 
utii InIn?rent in (In* jm lir io l bi ninth of 

iiiiicni I'ele v. Slab', .‘17!) I'.2il (525 
iAlnckn l!)(iil!

Such ptiwpr mtisl hi* t im fn ro tl by 
llm li'^inliihirc. * - Tho pnwoi In diirju'iiiI 
M'nlLMicpRPxisU only when Hinr.nriMl upon 
llie jmlici.uy by llie leeisbihui* I’ele v. 
Slnle. H7!l I1 2d 025 (Alnskn I:.'fill)

I 'iirn llc h  Ifll.’ .S.C. 5 HUB I. Alnsltn'.n 
pi'ilin(iun sbtlub'R, Ibis srrliu ii, AS 
12 BB OHO nml AS 12 55 100 i |mm*Iv pillnl

Id  I In- rttlm .l slnlule, IB ll.S.U. § 11051. 
whirl* nnpnwpis fcileinl district com Is lu 

nnl probitlhiti. Ibmvn v. Slnle, 550 P.2*1 
107 tAlnskn 111771.

Th is sect inn nnd AS 12 55.000 npponr In 
bnve been nwubli'tl nfler Ihc fedcrnl sinl* 
ulc. IB U S.O \ 3051. Ticdemmi v. Slnle. 
57 0 I* 2d 111 I Alnskn 1078).

The Alnskn pinlmlinii stnluten, this sec- 
linn, AS 12.55(100 ntid 12 55.100, tise 
Hindi of llie mime InitRunp.c nn IB U.S.C. 
<5 .'IfOil, mid weir nppnit-utly derived rinm 
the fcdt-ml Inw, ( umr.nlos v. Stale, r,0H 
I* 2d 73 I Alnskn 19801.
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Thin nectlon nnd AS 12.55,090 cun- 
nlrucd In pnrl ntnlcrln. — .Silica hulh en- 
Fcnllnlly idonlicnl sections warn cunclad 
(ngclliar In 5 1, ch 105, SI,A 1055, thin 
nectlon nml AS 12 55.090 tluial he con- 
nlrucd with reference lo encli other nn in 
pm I mnlerin. dncknon v. Slnle, 5-11 l ’ .2d 
23 (AlnHkn 1975).

Thin nectlon nml A S 12,55.085(h) now 
app ly lo Title  17. Slniicficld v. Stole, G35 
P.2d -19-1 (Alnnkn Cl. App. 1981).

Slnle Inw  prohlhlln n city from Gri­
n d in g  nn ordlnniicc providing for n 
inn lid n lory m inim um  nonloncc. City of 
Kmlink v. .Jnckson, 581 I ' 2d 11.10 (Alnnkn 
1978).

Mnudntory minimum sentences crenled 
liy city nrdlnnncen nrc invnlid when ill 
couflict with elntc Inw. Wright v. Munici- 
pnlity of Anchorngc, 590 P.2d -125 (Alnnkn 
1079).

The mnndnlnry nnpecln of Die senlcne- 
ing piovinionn of nn mdhmncc piuvidlug 
for n innmlnlniy minimum nenlr-ncc on 
conviction of on nnsnull of n police ofliccr 
were Irroconcllnldc with thin section nml 
AS 12 55.085, In (lint the former could not 
he given its subslnntlve efTcct if the loiter 
were to ho neenrded the weight of Inw. 
Sncli lieitig the enne, the cily wnn pinhih- 
lled liy Alnskn Const., nrt. X, 5 I I ,  from 
requiring (lie imposition nnd execution nf 
innndntnry minimum nenlencen for violn- 
linnn of Iho oidlnnnre. City of Kndlnk v. 
•Incknou, GB-t P.2d 11.70 (Alnnkn 1978).

'llie  fnct tlinl Iho nlnte Itself linn the 
power to cnnct specific exceptions to lids 
section nnd AS 12.55.085 fniln to prove 
Hint n lininc rule city possesses the snmc 
power. City of Kodink v. Jnckeon, G81 
P.2d 1130 (Alnskn 1978).

Willi suspended sentence prohntlnn 
Is inn ndn lory. — Under lliln section 
whenever n sentencing judge suspends n 
sentence of Impi isonment, the judge in re­
quir’ d lo plnce Ihe dcfemlniit on |nohn- 
tion; while the inilinl decision whether In 
suspend n sentence of imprisonment Is n 
discretionary one, once nil nr pnrl o' n sen­
tence 1s Suspended. Iho nlnlutc nu.kes pro- 
hntion mnndnlnry. Figueron v, Slnle, G89 
P.2d 512 (Alnskn 1981).

No review  of own senlence nfler 00 
dnyn. — There In no nuthnrily which 
would sanction the expnns-an of the supe­
rior court's jurisdiction tn pnsn sentence 
into n renhn of review nml modification 
which Is stntuloiily vested in cither the 
supreme couil or the executive lunnch of 
government. Therefore, Ihe superior court 
locks jurisdiction to review its own sen-

ice, niter it tins outciod n judgment mi 
*i e lustier, more lluui GO ilsyn nfler it him 
' . ‘ipnscd seiilence. Dnvenpml v. Stole, 0-13 

2d 1201 (Alnnkn 1975).
I'lie court linn no power til order 

• nhntlaii more Ihnn GO dnyn nfler n 
nlencc Is huponed. Shnglnnk v. Stntc, 

,.u2 P.2d 10.71 (Alnskn 19781.
However, n rceom m eiuliitlnii re- 

gnrillng prolintion dncn lint enilll'li- 
vcne (lint prolilhlthui. Shnglnnk v. 
Stole, 082 P.2d 1031 (Alnskn 1978).

Different Imiltiillnno of prolm llon 
period. — Under this section, n court 
mny nusprml the execution of nil oi n pur­
lieu nf n senlence nml plnce tho dcfemlniit 
oil piohntinn "for n period nm) upnli the 
tenns snd conditions nn the court con­
siders host." Tlint period of prolintion, 
however, is specifically limited hy AS 
12.55.090(c) to n maximum nf 5 yenrn. 
This differ*r from prolintion giimlerl nfler 
Ihe court suspends Ihe imptinillon of nny 
nenlence under AS I2.55.085(r) 
Tiedemnn v. Slnle, 578 P.2d !M  (Alnskn 
19781.

Where the court nctunlly imposed sen­
tence nml suspended Ihe execution uf n 
pin linn thereof, the only stntiitory llmltn- 
(ion on Ihe term nr prohnlinn is Ihnt con­
tained in AS 12.55.0901c). Tiedemnn v. 
Stnlc, B7G P.2d 111 (Alnskn 19781.

Where n court suspends the execution of 
nil or n portion of n nenlence nml plncrs 
Iho defendant on pruhnlhm nuclei this sec­
tion, Ihe letiglh of that peiiod of pinhslioii 
1s specifically limited liy AS 12.55.090(c) 
to n maximum of five years. Flstnd v. 
Stnlc, 599 P.2d 137 (Alnskn 19791.

Where prolintion in gronled nfler Ihe 
court suspends the imposition of nny sen­
tence, the logislnluro has specifically lim ­
ited the period of prohnlinn lo n term not 
lo exceed the maximum se n t.nee which 
could he Imposed Tor Ihn pntliciiinr of­
fense. Tieduinnn v. Stnle, 07fi P.2d ll-l 
(Alnskn 1978).

The fivc-yenr llmltnliiiii contnlried in 
AS I2.55.090(cl npplicsuuly lo tho period 
of prolintion tn he served nfler Ihe Imposi­
tion nf n sentence nnd suspension of nil or 
n pnitinn thereof pursuant to this section. 
Thus, llie superior court is not hound lo 
credit the period already served under its 
original order suspending imposition of 
sentence piiisonnt In AS 12 55 (I85lnl. 
when considering the maximum sentence 
or period of probation it can impose under 
AS 12.56 ftHfilcI upon violation nf the orlg- 
innl prohnlinn conditions. Hire v. Stnlc,
00.7 P .'sl Ul.'l (Alnskn 19791
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Quotril in i'leniH'ifii v. Slnle, -15H IV2tl 
131 IA IiikIui ISJIl'll: Kilingi'i v. Hlnli.', Bill) 
I',2d Bill (Aliinltii 11)791; Mnuguhl v. .Slide, 
OKI I’ .2d 272 (Alnskn 1911111; [Iciilme v. 
Slnle. 7.711 I12d 3BG (Alnskn (II A|i|i. 
I9H7I.

(lilcil ill llm i cl I v. Slnle, Bill l ’.2il I 111 
lAlnslin 19761; Thimrns v. Slnle, BOB l'.2il
0.7(1 (Alnskn 19771; Gilbert v Slnle, film 
l ’.2rl 87 (Alnskn 11179); Sclnniil v. Slnle, 
015 I’ 2(1 BOB (Alnskn I9I10I; M O W . v. 
Slnle, 01B I ’ 2il 1229 I Alnskn Cl A|i|>. 
19021; linker v. Slnle, Ofifi l'.2il 1321 
(Alnnkn Cl. App. 19831; Poiltl v Slnle, Bill! 
I’ .2il 737 (Alnskn Cl. App. 1901); Uiepkc 
v. Slnle, 7fifi l’ .2il 998 (Alnskn Cl. App. 
I98BI.

II. C O N D IT IO N S  OK l ’ K O IIA T IO N ,

A iillio rlly  (n Impose period id Incur- 
ccrnllnn ns coinllllon of proliilllon 
p rior lo eiinvloient of A S  l2.nfi.0Bn. — 
Sec lloyon v. Slnle, BOB I ’ 2d 2BI) (Alnskn 
1970); Spinpne v. Slnle, 09(1 I ' 2d III) 
(Alnskn 1979).

Im poslllon of jnil (lion ns condlllon 
of p riililillon . — Impimilioii nfjnil time ns 
ii specinl coiiililiun uf prnlmllun in mil mi­
nimized iimler llie Alnskn stnlnles one. 
eiidni! pinlmlinn generally Alnskn Inw 
lues, however, permit Ihe iiiipnnillun of 

mil (line nn n specinl cimililinn uf pralin- 
lion when Ihe impiisilinn of nenlence is 
mspended under lids section, ns provided 
>y AS l2.BB.08R(nl W hilllcscy v Slnle, 
>20 T.2ll Itlfifi (Alnnkn 19091 

Wlieii il wns mil imposed in nrcoiihiiice 
villi AS 12 BB.IIHBlii), Ihe leipiilrmenl nf 
nil lime nn n specinl condition nf piohn- 
inn wns fllegnl, nnd Ihe senlelire mnnl 
hereliire he vncnled nnd the ense re* 
iiniided for rvpr-nlcnrlnrj. Whittlesey v. 
IIele, 02.0 l ’,2d 106(5 (Alnskn 19001.

I I I .  R E V O C A T IO N  OK 
I ’ H O IIA T IO N .

S nhsecllon III) provides for Ihe. revci- 
nllon of prolm lion for llie vinlnlinn nf 
nodilinns imposed or engaging in crinii- 
nl prnclices. Snviler v. Slnle. -11)15 l’.2d B2 
Mnskn 1972).

In order lo revoke prolm liun, Ihe 
Idle must prove n vinlntioii of n specific 
lotlilioit of prohnlinn. Ilullon v. Slnle, 
92 l*.2d 1220 lAlnslin 1979).

Tills section provid es nn tinlepnii- 
cnl Im sls for (lie co urt's lcriiiiimllii|; 
ro liiillin i nl nny point during the pciied 
' llie siis|ierided iiiipiisitinn nf senlence if 
ic prolmtiniier engages in ciiminnl pine.

liccs llm ie ll v. Slnle, 929 I ’.2d 1907 
I Alnskn Cl. App. 19011.

Iti'voi'iilion nf prnlm lion hcfocc llie 
p roh nlhnm ry le i ' . lil'Klns dues not Im­
pel niisslhly extend Ihe lei III In vjnlnlinii 
nf AS 12 00 Oaillrl, which limits Ihc tulnt 
pel iml uf pi iilmlinn In live veins Elilhpier. 
v. Slnle, 701 P.2d B7II (Alnskn Cl. App. 
19911)

When Ihe accused Inm engaged in 
"riiniinnl pmclici'n," Ihe sentencing court 
him (lie milhurity In levnkc prolmlion, 
even when (he piohnlinnmy lel'in linn pul 
yel cuitimenceil. Kin liptcr v. Slnle, 781 
I ’ 2d 070 (Alnnkn Cl. App 1989).

I'rtrhnliim  enn he revoked nn Ihe bn- 
sis  of ii caiiv lclion w hich Is on np|ienl 
nml Ihcii'Oni' mil yet finnl. Alesnniler v. 
Slide, 078 I ' 2d 091 lAhrskii 1978).

A cnnvicliun, wllh Ihc nllemlnnt consti- 
lulinnnl snfcguuids, cormlHoles nufliciciit 
"good cnusn" lo Tmil Hint ciindilions of pro- 
hntiim hnve hcco violnled nod I Iml pfohn- 
(ion shuidd he revoked Alexander v. 
Slide, 070 I ’.Jill 591 (Alnskn 1978).

I’ rio r Police of elim qps reiprlrcd. — 
Cimslitnliuiinl due pineess does tequila 
Hint n prolmlioper licensed nf violating ii 
condition nf Ids prnlmlion icccivo prior no­
tice uf Ihe charge* nyilinst him nnd Ihnt 
he he given nu oppoi(unity In meet nnd 
iiTnlc Ihe charges. B u m 'll v. Slide, 026 
l ’.2d HIB7 (Alnskn Cl. App. 1981).

A s well ns independent ilctcrrnlnn- 
(Ion of good cnusn. — 'Tlic requirement 
of no independent ileti'rndunllnn nf goad 
more hcyoml mere proof of n prolmlion 
vinlnliim for reviirnlion nf priilmliun np- 
plics In coses involving suspended impost- 
(hum nT si deuce under AS 12.50.080 nml 
suhseclion In) uf this section ns well ns tn 
coses involving suspended executions of 
senlence under AS 12.00.989. Ilich v. 
Slnle, BIO ! ’.2tl 169 (Alnnkn Cl. App. 
19821.

T h e  slid e 's burden In sculling n pro- 
linllim  ri'vocnliun is In cslnhlisll n pro- 
Iml ion vinlnliim by n piepnnilerniice nf Ihc 
evidence Burrell v. Stale, (52B P.2d 1087 
lAlnskn Cl. App. 1901).

D isposition on prolm liun revo ca­
tion. — The disposition when pinlmllrm is 
revoked should he bused nn nmsiderntion 
nf nil relevant mnllers. iochiiling the pro- 
hill loner's uriginnl crime, his intervening 
comlnel; nnd Ihe viulntiims of pmbntiun. 
Mix v. Slide, 021 I* 2d 825 (Alnskn Cl. 
App. I9III)

IV. SETTING CONVICTION ASIDE.

Wlu'ii si'l iisldc o iiIi' ih m ny Ire en-
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lured. — Set-noble orders mny he cnlereil 
only ill cnees where n senlence linn never 
formnlly been imposed ngnlnst (he defen- 
diint. lUclrey v. Slnle, 717 P.2d -197 
lAlnslin Cl. App, 111861.

Where the judge liml nliendy rescinded 
ilvfemlnut'o suspended imposition nf sen- 
lence nml liml fnrniolly imposed sentence 
nnd defendnnt wnn never ilischnrgcd from 
prolodiim under AS 12.55.985(11), Ihe 
judge hnd no nutliority lo set nside bin 
conviction under AS 12.fifi.OOBIe). Illchey 
v. Slnle, 717 P.2d 307 (Alnskn Cl. App. 
198G).

G rn n lliig  oct nsldc ns m ntler of 
right. — No nffirmnllve showing nr rind­
ing of rehabilitation need he inndn before 
n Bcl-osidc is grnntcd; rnliier, n sel-nsidc 
should he granted nn n mntler of right un­
less niune specific rcDson for dcplni In cn- 
tnblished. Wlcklinm v, Stnlc, 770 P.2d 7B7 
(Alnnkn Ct. App. 1989).

Notice of rcfu snl lo sol nnlrle convic­
tion. — Before n ncntcncing court mny re- 
fune to net liable n conviction under sub­
section (c), the dcfemlniit must be given 
notico Hint there Is reason lo believe n sel- 
nsidc should not he grnntcd, with n pre­
cise statement of the renson nr rensons, 
nml most he afforded nn opportunity for u 
hearing on the set-aside Issue. Mekinnn v. 
State, 707 P.2d 918 (Alnskn Cl. App. 
I98B), rev'd on other grounds, 72G l’ .2d 
189 (Alnskn 198G).

By enacting Ihe nct-nnidc language of 
snhsecllon (e), Ihc leginlnluro clearly in- 
lendeil lo provide probationers who re- 
eolved n suspended Imposition nf senlence 
with Ihc prospect or n clenn nlnle nnd Ihc 
promise of o new beginning upon success­
ful cnmpU'tinu of probntion; n sentencing 
court rnimot Ihwnrt (Ids legislative gonl 
— or, fur Ihnt mntler. hinder appellate re­
view - by denying such relief without ex- 
plnnnnon Mekinnn v. Slnle, 797 P.2d 918 
(Alnskn Ct. App. 1985), rev'd on other 
grounds, 726 l’ .2d 189 (Alnskn I0BB).

Correct remedy where defendnnt 
dlschnrgcd from prohnlinn nnd fie­
lded nci-nsldc without prior notice nnd 
henring wns not nn nulnmnllc sel nsiile 
hill n delnyed henring on llie sel-nsidc is­
sue. Stole v. Mekinno, 72G P.2d 189 
(Alnskn 198G).

Ilelnlcd net-nsklc kenrlng comport- 
lug w llh due process. — A bclnled sel- 
nsidu henring will not nfieud due process 
nn long nn (lie trial court (I)  considers only 
tlmse fncla existing nl the lime Ihe proba­
tioner wns discharged nml (2) oxplninn on 
llie record its rensons for denying o sel- 
nsidc. In oilier wonU, the court must de­
cide Iho sct-nsldc question bnscd upon nn 
evaluation of Die defendant's conduct nml 
sitlintlmi ns of tho (Into of discharge from 
prolmlion. Slnle v. Mekinnn, 72G P.2d 189 
(Alnskn 19BG).

Collulornl references. •— Propriety of 
considering nets bocnusc of which proba­
tion wns revoked In Imposing senlence for

uriginnl offense nlier rcvncnlion of pnihn-
lio. . G5 A 1.113d 1190.

S ee .  12.55.080. I m p r i s o n m e n t  ns  n c o n d i t io n  o f  s u s p e n d e d  im ­
p o s i t i o n  o f  s e n t e n c e ,  (n) W hen the  imposition of sentence  is su s ­
pended u n d e r  AS 12.55.085, llie court  mny require ,  ns n specinl condi­
tion of probntion, t h a t  the dcfcudnul serve n definite te rm  of con tinu­
ous or periodic im prisonm ent ,  no t lo exceed the m nxim um  te rm  of 
im p r iso n m e n t  Ihn t could hnve heen imposed. The court  mny recom­
m end Hint the  defendnnt serve nil or p o r t  of the term in n correctional 
re s t i tu t io n  center.

(I)) A dcfcn dn n l  im prisoned under  (his section is enti tled  to n deduc­
tion from ttie te rm  of im prisonm ent for good conduct under  AS 
33.20.010. Unless  o therw ise  sp u d d ed  in the order of suspension of 
imposition of sentence, n defendnnt imprisoned under  this  section is 
eligible for pnrole if the te rm  of im prisonm ent exceeds one yenr nnd is 
eligible for nny work furlough, rehnbili tntion furlough, or s im i la r  pro­
g ram  (ivniinhlc to o il ier  s ln le  prisoners.
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HOI KS TO  IlK C IS IO N S

I O u c ra l Oiinnltli'inlioii.
11 Ciiiiilitifiiis nf I'ldlmtion

III Mi'vtu-nthm nf Puliation
IV Si'lliii|; ('im virliuu Aside

I. OHNICIIAI. CO N SIO H ItATIO N .

A S 12.55.11110 nml snliM'C.llini In) iiiiiv  
apply In T itln  17. Slimclii'lil v. Stnlc, G!I5 
P 2d n il lAlnslin Ol A|i|i. I III! 11.

SI nil* Inw p m lilliils  n rltv  lYoiii i-n - 
ii i:Iinf! nn orillnn iu 'e  providing for n 
Iiin iiiin liiry  m ill!’-mill sentence. Oily nf 
Kmlinli v. .1 iu'Iismi, r.m I’ 2d 11,1(1 (Alnskn 
III7BI.

Miiiiilnlniy mi n i i nn in sentences cn-nt ei I 
liy city iiiilinniici'H are Invnlitl when in 
cimilicl iv i 111 stnte Iniv. Wrifjlit v. Munich 
pnlily nf Anchorngc, 50(1 l'.2il '125 (Alnskn 
1070).

Tlic fncl llinl lln* slnle ilself linn llie 
power In enncl specific exceptions lo AS 
12.55.080 nnd Ibis section fnlle In prove 
IIInI n liome rule city possesses (lie snmo 
power. C lly  of Koillnk v. dnckson, 581 
I’.2d 11.10 (Alnnkn 1*178).

The mandatory nsprds of llie sentenc­
ing provisions of nn nidiiinlicc piuvldiiig 
fur n mnndnlfliy inliillinnn nenlence on 
convlcllon of nn ossi'iill of n police olllcer 
were Irreconcllnhle wllh AS 12.58.080 nnd 
lliln section, III Ihnt the former cniilil not 
he given Its siihntnntlvu effect If tho Inller 
weio lo ho nccurdcd (lie weight of l,iw. 
Such being the ennn. tho city wnn piohll). 
Hod by Aln«ltn Consl.. nit. X. 5 11. from 
requiring the Imposltiun nml execution or 
mnndnlnry minimum sentences for violn- 
lions of the nrdinniice. (lily  of Kmlink v. 
Jnckson, 581 l’ .2il 11.*10 (Alnskn 1978).

Different 11 ill i In) I o no of prnhiitlnn 
period. — llmli'i AS l2.55.UHtl. n m ini 
mny suspend tin* execution nf nil nr n pur* 
linn nf <i snilll'lire nml plnci* the ilcfciiiinnt 
nn piiiiiiilinn ‘Tm n pcilnd nml iipuli Ihc 
leiIIIS nml cunitilinns ns the mint tim- 
sitleis licsl " Tlint pci (ml nf piiihiilinll, 
however, is Specilienlly liniiled liy AS
12 55 9991c) to ii iinmiiium  nl 5 veins. 
Th is ililieis fimn pinhnliiin gi mill'd niter 
the einnl suspends the iinpnsilimi of nny 
scnlenre unilei subsection <n). Tiedemnn 
v Slide. 57(1 P.2il I I I  lAlnslin ID7HI.

Wlieie pinhnliiin is planted idler the 
c iiiiiI suspends the imposition ul nny sen 
lence, the Imprint me Inis specifo-nlly line 
iteil lln; pel iml of piiiiiiilinn In n lei in lint 
In exrecd the lnilxilnmil seiilenie which 
cnidil lie inipiised tin the pnilicnlnr uf-

li'iisi*. Tii'iteiinm v. Stnlc, 570 I*.2d I I I  
I Alnnkn 111'/Hi

Wlieie the m in i m-tnnlly imposed licit- 
lenre nml suspended the excciiliou nf n 
pmliiin tlieienf, die only slntutiny limits* 
iinn nil dm tcim uf piuiiniinu in Hint coll- 
lliini'il in AS 12.05.000(c). Tiedemnn v. 
Slide, 570 I ' 2d 111 (Alnskn 1078).

Crim tlng credit lu w n n l sentence. — 
This section nieiely defines the period In 
which nenli'iirilig nmy ho imposed nfter It 
lirts tieeu defeired; it in no sense precludes 
the grouting of credit towards tlmt sen­
tence. I,ock v, Slnle, G'"9 P .2d 639 (Alnskn
1980).

Upon invocation of probation, one is en­
titled to credit ngniust his eontonca on tho 
origins! offense for tlmo spent, as n condi­
tion of probntion, In n rohobllltatlon pro- 
gmm tvhlch imposes substnntlnl restric­
tions on one's froedom of movement and 
bohnviur. I.oek v. 9tnto, 000 P.2a' 639 
(Alns'-a 10801.

Tho llvc-ycnr llmltntlon contained In 
AS 12.66,090(c) npplles only to tho period 
of probntion to be Berved nficr tho Imposi­
tion of n soidence nnd susponslon of nil or 
o portion thereof pursuant to AS 
12.66.080. Therefore, In calculating Ihe 
fivo-ycnr period of probstlon ollowsble 
under AS 12.65.090(c), Iho courl wns not 
hound lo consider tho period of probation 
already served by defendnnt undor lls 
oiiglnnl older suspending llie Imposition 
of seiilence pmeuent to subsection (n). 
Klslnil v. Stnlc. 699 P.2d 137 (Alnskn 
1970).

Tlic five-year limilntiau coiitniiied in 
AS 12 65.(IM(llcl npplien only (o llie. period 
nf piiibnthm In be served niter llie imposl- 
Iinn nf n sentence nnd suspension of nil or 
n puilion tlieienf pursunnt to AS 
12.56.0110. Tima, llie superior court is not 
liuiuid In credit I lie peiiod nhendy nerved 
imil.'r its uriginnl order suspending impo­
sition uf sentence pursuant Lo subsection 
(nl, when considering llie maximum sen­
tence nr period of prolintion it enn impose 
under siibscdiun (r) upon violation of the 
iniginiil piiiiiiilinn cnuditinns Mice v. 
Stale, (1(1.1 P.2d !)I3 (Alnskn 1979).

Period uf atin|ivnsliiii imi.il begin 
when iiriler cnlercil. — The Irinl courl 
wiis nul ideally mistaken in impiisiug ii

........................................................................................................................... ...................
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scnlenca nf nix yems' iiuprisniiuicut In' n 
foigery count, with three yonrn r e -  
ponded, nnd in ntinpcndliig Imponltlon of 
senlence for n count of uttering o c lic k  
with Insufficient funds for n ntnlcd period 
of five yonto the peiiod or suspension !o 
run consecutively In llie nnnleuce Tor hug­
ely, except In Ihe extent llinl Ihe trlnl 
court nppenrcd In hnve mispeiulcd llir im ­
position of sentence for Ihe uttering con I 
Ter n period of time one yenr In excetis nf 
Ihnt permitted by thin section. Cochran v. 
Slate, 585 P.2d 175 (Alnnkn 1978).

Since there wnn no logicnl wny Ihnt llie 
(rinl court could cmino the period of su s­
pension to begin severnl years In the fu­
ture, i.e., nl (he end of the six-ycnr term 
fur forgery, nnd Ihc period of suspension 
nnd pruhnlinnniy lerm lind lo begin when 
tho trinl court's order wnB entered, the su­
preme court held Ihnt wlmt the Judgment 
meant was thnt the Imposition of senlence 
on tho charge of uttering a check wllh In­
sufficient funds was suspended, nnd de­
fendant plnced on probation, from the dslo 
of Us entry until five years nficr Coch­
ran’s slx-yosr term of Imprleonmont ex­
pired, Cochran v, Stato, 580 P,2d 176 
(Alnskn 1978).

Discretion of sentencing court, — 
Whether or not a sentencing court should 
Impose a euspondod Imposition or son- 
tonco In s given csss Is, by subsection (a), 
left to the discretion of tbs sentencing 
court, N stlrsss v, Slnle, 664 P.2d 309 
(Alaska 1970).

Subsection (n) of this section reposes 
dlscrotlon In tha trlnl court to suspond Im­
position of (he sentence end ploco tho de­
fendant on piobatlon. M ullins v. Stole, 
673 P.2d 860 (Alnskn 1978).

Tbs slate legislature line conferred 
brend discretionary powers on tlio sen­
tencing court to establish conditions of 
probntion when imposition of sentence to 
to he defeired. Sprnguo v. Stole, 500 P.2d 
410 (Alnskn 1979).

When sentencing nltcrnnllvo should 
he considered. — Generally, in the cir­
cumstances of youthful first offenders, 
wiio hnve cummiltcd nonviolent oilmen, 
serious eonnlilcrnllon should he given by 
Alaska's trinl courts lo the sentencing al­
ternative nffereil by subsection (a) of this 
section. Mnllrnss v. Stole, 554 P.2d 399 
(Alnskn 1976); Whnrton v, Slnle, 591) P.2d 
427 (Alnskn 1979); Trnycr v. Stnlc, 614 
P.2d 313 (Alnskn 10110).

Youthful, liist lime offender, convicted 
nn n pirn of guilly In one count of posses­
sion of cocaine, should linvo receive I n

suspended imposition of ecntimce, insl 
of one yoor’n Imprisonment with no Ii 
suspended. Whnrton v. Stole, 690 I
427 (Alnskn 1979).

Where probation revocation petition 
leged tlic viulntion of prolintion nn i 
constituting n vinlnliim of former
11.25.020(1) (forgery), whereon nt llie 
vocation henring Ihc slnle sought lo pi 
vlolntinnn of former AS 11.25.020(21 
taring) and former AS 11.20.3(10 (oliti 
lug money by false pretenses), the t 
court's proposed coiillniinnce ninoiinlci 
nn alternative which wns the ruhelniU 
equivalent to de novo revocation proct 
llign upon n properly muendod pctil 
mid defooUnnl's refusal to ncccpl the 
fared continuance wnn n voluntary i 
calculated strategic decision on Ids p 
inndo with ndvice of counsel which in 
nny error In foiling to notify the del 
dnnl of Iho predso charges which wo 
be proved ngninst him hnrmlass boyon 
reasonable doubt. Durroll V. Stnte, • 
P.2d 1087 (Alnskn Ct. App. 1081).

Superior court did not nbuie diet 
lion In foiling to Imposo suspended 
position of eontonco. — Seo Nottrns 
Stnte, 664 P,2d 309 (Alnskn 1070).

Where nt the tlmo of eontonclng for 
crime of oniboirlomont by on employe' 
properly worth mors than $100, del 
dnnt was 22 yenrs old, hnd boon work 
severnl yonre nnd hod spent two setnosl 
In college, snd oilier then minor Iro 
violations ho hed no previous crlml 
record, tho trial court wns not clonrly r. 
taken In falling lo order o suspended 
position of sentence, Insteod of nclui 
Imposing a sentence of threo years i 
four months, with tho entlro period t 
pended upon the condition Ihnt he enli 
twelve month period of public scrv 
Mullins v. Stole, 673 l>.2d 8G0 (Ain 
1070).

Al.ishn'n trlnl Judges (olally hnri 
from engiiglng III cither rlinrge or n 
Icnclng hnrgnlnlng. — See Slnle 
Uucknlew, 561 P.2d 209 (Alnskn 197

Applied in Spans v. Stnlc, 511 P.2d 
(olnskn 1973); Call v. Slate, 611 l‘.2d 
lAlnnkn 197.1); White v. Stnte, 523 P
428 (A)onkn 1974); Andrews v. Stnte, I 
P.2il 160 (Alnskn 19751; Prnnr.cn v. Sli 
573 P.2d 55 (Alnskn 1978); Whnrtor 
Stnte, 690 P 2d 427 (Alnskn 19701; Ant 
snn v. Stnlc, G7.1 P.2d 1345 lAlnnkn 191 
Lowry v. Slnle, 656 P.2d 789 (Alnskn 
App. 1982); Dnvia v. Slnle, 791! P.2d I 
(Alnnkn (It App I9H6); Owing* v. Sii 
771 P.2d 455 (Alnskn Ol. App. IDM!)l
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l l  j.q Did mi iilnifin nl lln* rn iiiln  <linci««> 
linn In ievoke |<inlinlinii solely Ini lliu 
commission nf n ciiim* in (lie uliswiu* nf 
(m iml clmrgi** nntl conviction Snyder v. 
Slnle. 'tflfi P.2»l l?2 IA lushn 11*77/

The prolniliouer mny nnl cmnplnin if he 
tins hern given nmple uppoilunil.v In op- 
pent before (lie m m ! imposing (lie sen- 
lence, liml he her. hern pennilleil In non- 
Iml Ihe mcnsnlinn iii c) miges ngninsl him 
nml there Inis linen nn nhu'to uf iliscmlinn 
nn llie pnrl n( llie mm I Sny'lnr v Slnle, 
•1% |\2«l 02 (Alnskn 1972).'

Wlieie Ihe ipuumls fur llie revncnlhm nf 
(he pjnlnncn in Imseil upnii Ihe viulntinn nl 
conditions nf Ihe pinhnliiin which nininuil, 
in Ihemselve.s, in n ciime, is il iirriwuiry, 
hefnic n lienriiif* nn Ihe rcvncnlloit nf Ihe 
Piispemleil senlencn mny lie held. (Iml Ihe 
pi uh.it inner must lie (rieil nnd convicted nf 
(he crime nllcped? Summitry hmtriitgs 
upon Ihe revocation nf n suspended sen- 
lence hnve heen upheld. What is m p iim l 
in sucli henring* is ihe exeicise nf cnnsci- 
entinus jml||nten(, nnd mil nrhilim y n r  
linn; Hint Ihe ilisrteliun nf Ihe mint hits

mil heen abused; nnd Unit llie fncln io* 
venled :iI Ihe heniing nnlisfy Ihu court 
llinl Ihe mndilirnlinu nr revocation nf llie 
senlence, nr n pml I hereof, will nerve Ihn 
ends uf justice Snyder v. Slnle, -IPG P.2d 
(12 (Alnskn 1972)

Where Ihe prnunilH for iho rcvucn* 
linn nf Ihe sentence is hnsetl upon (he 
vhilnllnii of conditions nf Die prnhn* 
linn which ntiiniml, In (hemrtelven, In n 
erltne, il is mil tiecessnry hefme n henring 
nil Ihe ievnr.nlinn nf Ihe minpondcd sen- 
Irmce mny he held Ihni (he probnlinner 
must Ire tried nnd convicted of Die crime 
nlleped. Slnle v. DeVoe, OGO P.2tl 12 
(Alnskn !!I77).

Prnhnilnn enn he revolted on Ihe tin* 
sifi of it conviction w hich is nn nppcnl 
nml Iherefnic mil yel ffiitnl. Alexnnder v. 
Slnle. 078 P.2d 5111 (Alnnkn 1978).

A conviction, willi Ihc nticudnnl cottall- 
lulinnnl snfegtinrds. constitute* sulTlcicnt 
"grind cnusn" lo find (hnl conditions of pro­
hnlinn hnve heen violated nml Ihnt proba­
tion should he revoked. Alexnnder v. 
Stole. f»7H P 2d fill I lAlnskn 1978).

(.'nlhtlertil references. Appenlnhil* 
itv of mtier suspending imposition iii exe- 
cttlimi of sentence. r» | Al.It lilt 9M9.

See. 12,55.085. Suspend ing im po s itio n o f sentence. (a) lilxcnpt 
ns provided in l l ) o f th is seel ion, i f il appears d ia l Llierc me circum- 
slm ires in m itiga tion ol llie piiiiislinir-nt.. or dial, llie ends o f jusiice 
w ill lie served, die court may. in ils discretion, suspend the imposition 
ol'sentence nnd may direct d ia l llie suspension continue for n period of 
lim e, nut exceeding the maximum lerm of sentence H int may lie im ­
posed, and upon (lie terms and conditions lha l die cou rl determ ines, 
and s lii.ll plat,* llie person on probation, under the charge and superv i­
sion of llie probation officer of Ihe courl during Iho suspension.

(Id AI any time dur ing  (lie probationary  lerm  of llie person released 
on piohiilinii, a probation ollicer may, without. wnrrnnL or o th e r  p ro­
cess, reiirrosl die person so placed in the  oll'icor's care  nnd bring  die 
person before the court, or llie court may, in ils discretion , issue a 
w a r ra n t  for Ihe l e a n e s t  nf Ihe person. The court may revoke and 
te rm ina te  llie prnlmlinii if d ie in te res ts  of justice require ,  mid if the 
court., in its ju d g m e n t , lias reason (ii believe that, the  person placed 
upon probation is 

II) violating the conditions of probation; 
lHi engaging in c r im ina l practices; or

§ 12.55.085 Code of Cnif.* ial Phoceiuiiie § 12.55.085
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llie t r e a tm e n t  plnn of a rehab i l i ta t ion  program  under  AS 
12.55.015(o)(10),

(c) Upon the  revocation nnd te rm ina t io n  of d ie  probation, tlic court 
may pronounce sen lence  n t  nny tim e nfler the suspension of the s e n ­
tence w ith in  the  longest period I. which th e  defendnnt m ight have 
been sentenced, subject, lo Iho l i p  'n l ion  specified in AS 12.55.080(c).

(d) Tho co u r t  mny nL nny t im e  u . ing tho period of probation revoke 
or modify ils o rder  of suspension imposition of sentence, It  may nt 
nny time, w hen  the ends ofjuslic- will he nerved, nnd when the good 
conduct and  reform of  the  person i.eld on probntion w a r r a n t  it, t e rm i­
na te  tlic period of probation and  d ischarge din person hold. If the court 
has no t revoked the o rder  of probntion nnd pronounced sentence, the  
defendnnt shal l ,  a t  the  end of the  le rm  nf probation, he discharged by 
the court .

(e) Upon llie d ischarge  by llie court w ithou t imposition of sentence, 
the  court m ay  se t  nside the  conviction and issue lo the person n certif i­
cate to t h a t  effect.

(0 T he  cour t  mny no t  suspend  die imposition of sen tence  of n person 
who

(1) is convicted of a violation of AS 11.41.410 — 11.41.455;
(2) uses  n f i rea rm  in the commission of the  offense for which Ihe 

person is convicted; or
(3) is convicted o f  n violation of AS 11.41.210 — 11.41.250 or 

11.41.5 j 0 — 11,41.530, and the  person lins, w ith in  the  10 years  p re ­
ceding the  commission of th e  offense for which the  person has  been 
convicted, one or m ore  prior convictions for n violation of AS 11.41 or 
for a .violation of n law  in th is  or an o th e r  jurisd ic tion  hav ing  s u b s ta n ­
tia lly  s im i la r  e lem en ts  to nn offense defined in AS 11.41; for Llie p u r ­
poses of th is  p n rngraph ,  a person shall he considered lo hnve a prior 
conviction even if th a t  conviction h a s  bee” ac t  nside un der  (u) o f  this 
section or u n d e r  the eq u iv a len t  provision of the  Inws of ano th e r  jui'is- 
•lictioii (5 1 ch GO SLA 1965; nm § 2 ch 32 SLA 1979; nm §§ 1, 2 cli 3fi 
SLA 1908; am  5 2 cli 188 SLA 1990; nm § 1 cli 195 SLA 1990)

C ro ss references. — For restrictions Jane 23, 1990, divided siihsecllini (b) inlt
on siispeinliiif! imposition of sentence, sec two sentences snd in tlic present scciiiu.1
AS 12.00.125(0 unit (f>). sentence, milled llie pnrnnrnpli ( I)  nml (2

Effect of niiicnilinniiln. — Tlic 1988 ili’signminiis, sulistilulcd pnrnptnpli (8
nmcndmcnl odiloil subsection (0 nnd, in for "or lina become nlinndnned to imprnpoi
subsection (n), nddcd "Except ns provided nssocintcs, or n vicious lire," mid modi
in (0 of this section" nl the beginning nnd grnmninlicnl clinuges.
substituted "lim l" for "which" twice. Tho second 1990 nniL'lldllirnl lewm li

Tlic first 1990 ninciidnipiit, effective subsection 10
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profMirly fmiml ihnt the cumo won aggra­
vated. pnrliculnrly wince tho defendant 
wns on felony probation nt the lime tlmt 
lie committed the new offencco, nnd hia 
prior conviction won for n more ncriouu 
cl ii am of felony olfeono, the judge could not 
properly imjxiflo n Hcntoncc grantor than 
five year*, tho maximum sentence lor ii 
clr.ss C felony. Dnyno v. Stnlo. 799 I'.2d 
1347 (Alnskn C l. App. 19901.

Dncltloii to Incrcnoo proaumptlvc 
oenlonco uphold. — Tho sentencing 
courl did not err in increasing, p u riu sn l 
to AS 12.66.156 (c)(9l, the defendant's pro- 
siimptive term of imprisonment duo lo ng- 
grnvnting fuclorn. (liven that the plea 
agreement authorized the court lo 
broaden ils consideration from tho specific 
criminal act for which tho defendant wns 
convicted to the totality of tho defcndnnL'a 
criminal misconduct when issuing n sen­
tence. and because the defendant's ucts 
were closely related in time and circum­
stances, the court's decision lo rind that 
the defendant knew that the offense in­
volved more than one victim wns pcrmin- 
sihle as n mnttor nf Inw. Mills v. Stole, 
839 I*.2d 417 (Alaska C l. App. 1092).

D. F irst  Offenders.

Flection to Impose consecutive term. 
— Where judge understood that he had 
discretion to impose first felony olfemlor'n 
sentences either consecutively or concur­
rently and explained his decision to im ­
pose connecuiive terms, thodccinion calah- 
iiahed good cause. Jorrcl v. Stnte. 831 
P.2d 1:155 tAlaska Cl. App. 1993).

Sentence for flrst-llrno nffonder In 
excess of presum ptive sentence for 
second o r third offenders.

Compo’dl*' term of sight yoara with four 
years suspended, lor a firal felony offender 
convicted for selling cocaine in '/»s or •/* 
ounce packages on nine occasions, was 
clearly rnislnkon, and the sentence wnn 
therefore remanded for imposition of a 
composite lor in not t-xcecding six yearn 
with three yearn Rimpoiidcd. Miyrir v. 
State, 798 P.2d 341 (Alnaka Cl. App. 
1990k

•hiHtlfirntinn m il to aiiHpeml. •- One- 
year unsunprioh-d purlmn nf campanile 
opulence for (irM felony offender wns justi­
fied where defendant's separate acta of 
perjury were mil particularly mitigated, 
since they exposed an officer to potential 
harm ami defendant's motivation might 
have heen charmterited as vindictiveness 
or spile. Jorrel v Slate, Hf>l P.2d 1385 
(Alaska Ct. App 1993*

Stan dard fur finding exception to 
A ustin  rulo. - The cleor and convincing 
evidence standard should bu applied to 
finding nn exception to the rule in Austin 
v State. <*27 P 2d <if»7 (Alaska Ct App. 
19811. which held that first felony nf- 
fend era convicted of offenses for which no 
presumptive term in specified should nor­
mally receive more favorable sentenced 
than the presumptive lerm for second fel­
ony offenders convicted of like crimen. 
IJuoy v. Slate, 818 P.2d 1105 (Alnskn Cl. 
App 19911

When conduct nmounting to n probntion 
violation in llie sole bnHia for a finding of 
extraordinary circumstances, the conduct 
should he estnblished by clear and con­
vincing evidence (not merely a preponder­
ance of the w idened before nn excep­
tional senlence under Austin (i e.. n sen­
tence for n first offender which is greater 
than the pirvminplive sentence for n sec­
ond ollciuler* ia imposed. Andrew v. Stn'.e, 
H35 P 2d 1251 (Alaska Cl. App. 19921.

Umc of circum stance established by 
prc| omlermiee of evidence. — I ii pro- 
tuition violation rases, because the defen­
dants poor poti-ntinl for rehabilitation, 
and not the probation violation itself, was 
the circumstance justifying no Austin 
ruhi exception. II wiih the former, not '.hr 
latter, I lint hod lo he established by clear 
and convincing evidence. I fence, even 

• when established by a mere preponder­
ance of evidence, a probation violation 
mold hr fioioinl together with oilier evi­
dence concerning the defendant's rehabili­
tative potential Andrew v. Stole, M.’lf* 
P 2d 1251 I Alaska Cl. App. 1992).

Sec .  12.55.135. S e n t e n c e s  o f  im p r i s o n m e n t  fo r  m i s d e m e a n o r s ,  
(n) A de fe n d an t  convicted o f  n class  A m isdem eanor m ay  he sentenced 
lo a definite te rm  of im p rison m en t  of not mole th an  one year.

(h) A defen dan t  convicted of n class ll m isdem eanor may he scn- 
tenced to a defin ite  te rm  of im p rison m en t  of not more th an  90 days  
unless o therw ise  specified in th e  provision of law defining the  offense.
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(c) A d e fen d an t  convicted of iishiiuII in the  four th  dcgroe comm itted  
in violation of th e  provisions of nn  o rde r  issued u n d e r  AS 25.35.010 or 
25.35.020 shal l  he sentenced to a m in im u m  te r m  of im prison m en t of 
20 days.

(d) A dofondnnt convicted of a s s a u l t  in tlic fourth  degree  upon a 
un iform ed or o thcrwiso  clearly identif ied peace officer, fire fighter, 
correctional officer, em ergency  medical technic ian ,  param edic , a m b u ­
lance a t t e n d a n t ,  or o th e r  em ergency responder  who wns engnged in 
tlic perform ance  of official du t ie s  a t  the  lim e of tho a ssau lt  shall he 
sen tenced  to n m in im um  te rm  of im p riso nm en t  of 30 dnys.

to) Except as  provided in AS 12.55.055(0, i f  n defendnnt is sen ­
tenced u n d e r  (c), (d), or (0  oT th is  section,

t l )  execution of sentence mny not be suspended  nnd probntion  or 
purole mny not lie g rnn tcd  un ti l  the  m in im u m  te rm  or im prisonm en t 
has  been served;

(2) imposition of a  sen tence  m a y  no t he suspended  except upon con­
dit ion th a t  the  d efendan t be im prisoned for no less th an  th e  m in im u m  
te rm  of im prisonm ent  provided in the section; nnd

(3) th e  m in im u m  term  of im p r iso n m en t m ay  not o therw ise  lie re ­
duced.

(f) A de fen d a n t  convicted of c r im ina l  m isch ie f  in  the  th i rd  degree in 
violation of AS 11 .46.484(01(2), whose conviction is not a felony u n d e r  
AS 1 1.46.484(c), shall be sen tenced  to a definite  te rm  of im prisonm en t 
of nt leas t  72 hours  b u t  not more th a n  one yeor. (§ 12 ch 1(56 SI,A 
1978; nm ii 2 cli 139 SLA 1980; mil ii 22 ch 59 SLA 1982; inn ii 13 cli 
61 SLA 1982; nm ii 31 ch M 3 SI.A 1982; nm §?» 4, 5 cli 92 SLA 1983; 
am  iiii 5, 6 ch 53 SLA 1991)

Effect of am and m cnti. — The I Oil I 
amendment.efTectlvoSeptember 13. 1991. 
rewrote subsection lei nnd ndded .llbsec- 
linn in.

NOTEH TO  D E C ISIO N S

Sentence dlnnpprovod. — Trinl ground nnd personal chnrnclerinlicn pro-
court's nontencing decision wnn clenrly vhled lilllo  baein for cbnrnclerixing hia
minlnken whoro Iho nrnlencn fell neor Iho cone on pnrliculnrly mltignled, including
hitllom of Ihe nuthorixed rnnge of flea- two prior mindemcenor convictions- Slnle
lencefl for fourth-degree nnnnull nml tlic v. Mulct?. 838 P .2d 1257 lAlnnkn C l. App.
evidence concerning defendant's hnck- 19921.

Sec. 12.55.1-45. P r i o r  c o n v ic t io n s .

NO TEH T O  D EC IS IO N S

A p p lica b ility . — Section applied in tic- Mnnclni v, Stnte. 841 P.2d 184 (Aloakn
fining whnl a "prior felony conviction" id Ct. App. 19921.
for purported of AS 12.f>fi.l55lc)( 15).

Croda reference*. — For Icgidlalivt* 
finding* nml purpose in connection with 
the enactment of mtbdeclion (D, dee M I 
omJ 2. ch. 63. SI.A  1991 in the Temporary 
ami Specinl Actd.
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C ro ss references. — For effoct of tho 
enactment of (j  I of this flection on Alaska 
Rule of Criminal Procedure 35, see 6 34, 
ch. 79, SI*A i 092 in tho Temporary nod
Specinl Act*.

Effect of am endm ent*. — 'Fho 1992

mneiidiniMil, elfeclive September 14, 1992, 
in HulincctHiu t«». mlded the tieniuil een< 
lence nnd pnrngi nplut 111 In III I; lidded the 
second sentence in mibncclion (lit; nnd 
ndded nubM'cliotts ( ;I nnd (k >

N O T E S  TO  D E C IS IO N S

I. General Consideration.
II. Sentencing.

A. In Generol.
U. Specific Crime*.

III. Presumptive Sentencing.
A. In General.
B. First-Offenders.

I. G E N E R A L  C O N S ID E R A T IO N .

Applied In Machado v. State, 797 P.2d 
677 (Alaska Cl. App. 1990); McGahan v. 
Stale, 807 P.2d 600 (Alaaka Ct. App.
1991); Noblit v. Stnte. 808 P.2d 280 
(Alaska Ct. App. 1991); Looney v. Stale, 
826 P.2d 776 (Alnnkn Ct. App. 1992); 
Marker v Stnte, 029 P.2d 1191 (Alnskn 
Ct. App. 1992); Wesollc v. Stnte, 837 P 2d 
130 (Aleikn Cl. App 1992); Cur! v. Slnle. 
843 P.2d 1244 (Alnako Ct. App. 1992).

Cited in Lcpley v. Slnle. 807 P.2d 1095 
(Alnskn Ct. App. 1991); Collins v. Stnte. 
816 P.2d 1383 (Alaska Ct App. 19911; 
Bowie v. Stnte, 835 P.2d 1257 (Alnaka Cl. 
App. 1992); Bcnuvois v. Stnto, 037 P.2d 
1118 (Alnnkn Ct. App. 1992); Sam v. 
StAte, 842 P.2d 596 (Alaska Ct. App. 
1992); Bocrmn v. State. 843 P.2d 1246 
(Alnskn Ct. App. 1992); Blnnd v. Stnte, 
846 P 2d 816 (Alnnkn Ct. App. 1993).

II . S E N T E N C IN G .

A . In  («enornl.

A B A  S ta n d a rd s’ rocoi.m ended 10- 
ye nr benchm ark.

Where tho sentence is more than twice 
tiie maximum sentence for the moat seri- 
ouii ofTenfle committed, and tho composite 
rjntencn excoodn ten yonrn of imprison* 
merit, the sentence in improper under tho 
ABA Stnndnrdn unless the offender fa pi.r- 
licularly dangerous. NefT v. Slnle, 799 
P.2d 782 (Alnako Ct. App. 1990). 

Sentencing o f " w o n t  offender.*’ 
Sentence of 169 yonra without possilil- 

liy  of pnrolc wnn not clearly minLnkim, 
where the circumntnncefl surrounding do- 
fondant's offenflea of murder, robbery and 
assault plainly justified n worat offender 
rinding nnd defendnnt had four time* been 
convicted of felony offenses nnd had

served nuhnlniitiul prior tirno in prison 
and on pnrolu. WeiU v. Slnle, 794 P.2d 
062 (Alaska Cl. App. 1D90I.

Sentencing for com pnrnblc crim es 
ns point of reference. — Il  is oppropri- 
nle for the court lo consider drunken d riv­
ing manslaughter canes nn n point of refer­
ence for determining on appropriate sen­
tence for nn offender convicted nf second- 
degree murder for comparable conduct. 
Ilntliffv . State, 798 P.2d 12118 (Alaska Ct.
App. 1990).

Im position of sentence upon revoca- 
Hon for violation of probntion. — 
Where n convicted crim inals original sen­
tence oil bin first felony offenses wns four 
years of imprisonment for possession of co­
caine for purposes of sale nnd n suspended 
Imposition of sentence for a period of five 
yearn Tor possession of mnrijunnn Tor pur* 
pOHcn ofsnle, and the criminal luid served 
bis four-year sentence for poHseusinn of co­
caine for pur pones of sale, (lie judge 
flhcmld only hnve been able lo nenlence 
the criminal to an additional two years of 
Imprisonment on revocation for u viola­
tion of bin probntion. Bnync v. Stale. 799 
P.2d 13-17 (Aluaku Ct. App. 1990).

"C le a rly  rnlHlnkcn" teat for co u rl re ­
view , — The "clearly mistaken*’ test im ­
plicit n pernuHiiiblc range of reasonable 
sentences which a reviewing court, after 
an independent review of the record, will 
not modify, T h is "range of reasonable­
ness" should he determined not by imposi­
tion of nn nrliticinl ceiling which limit* a 
large class of offenses to the lower end of 
the sentencing spectrum, but, rather, by 
nn examination of tlic particular facta of 
the individual case in light of the lotnl 
range of aentcncen authorized by the legis­
lature (or tlit! pnrticulnr offense. State v.
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A rb itra ry  •entencirg  not itcccnaar* 
liy  ©xcenslvo. — A benchmark nenlence 
of 20 to 25 yonra act (n an arbitrary man­
ner nnd without n supporting rational© 
was not necessarily extensive where the 
crimo provided for n nenlence of five to 99 
yearn nnd the fccta nupportod tho sen­
tence. State v. McPhoruon, Sup. Ct. Op. 
No. 3970 (File  No. 5-4294). P.2d

(1993).

A ssa u lt,
T ria l court wan not clonrly miitnkcn 

when It Auapendod three yearn of defen­
dant's fiftocn-yenr sentence for first-de- 
grce assault, where tho victim wnn defen­
dant^ deaf and mute wlfo, who woa se­
verely beaten and suffered permanent 
brnin dainngo, nnd defendant hnd n nub- 
stnnlinl record of nlcohol-reloted misde­
meanor offenses, including numerous in­
stances of disorderly conduct and property 
ibunnga. Stnte v. Wentz. 806 P.2<1 962 
(Alaekn Ct App. 1991).

M iscond uct In vn M n g  controlled 
wubetnnce.

Where the evidence showed that tho one 
ntiucc anle was consistent with n lower- 
level wholesale trnnsnction, the snlo wns 
not nn isolntcd trnnsnction. tho stolen 
handgun nnd the large amount* of cash 
discovered by the police upon the defen­
dant^ nrrent lent support to the conclu­
sion that liis involvement in cocaine traf­
ficking was neither casual nor nl Iho low- 
cal levels of iho trade, and tho sentonco 
fur a mid-lovcl trafficker wan prnpor. 
Vnsqucn-Villegne v. Slot©, 798 P.2d 362 
(Alnnkn Ct. App. 1990).

Sentence of 20 yenrs imprisonment for 
snlo of cocnino to a minor was excessive, 
where tho offense involved tho snlo of ap­
proximately two grains of cocaine to an 
undercover agent who nppenrod relatively 
mature nnd who was within a month or 
his 19th birthday, nnd the enso was id- 
ninmlcd with directions to impute n non- 
lence uf not grcutor than 15 yearn of im- 
pii.Munrnont. including suspendod time. 
McPherson v. Stnte, 800 P.2d 928 (Alnskn 
Ct. App. 1990).

.Sentence upheld.
In nccord with Oral pnragrepli. l^cnvitt 

v. Slnle, 006 P.2d 342 (Alnaka Ct. App. 
1991); Erickson v. State, 824 P.2d 726 
(Alnrkn Ct. App. 1992); Wiley v. Stale, 
822 P.2d 940 (Alaska Ct. App. 1991);

PerotII v. Stnte, 843 l\2d 049 (Alnnkn Ct 
App. 19921

Composite nontencc of 40 years ol im­
prisonment for solicitation of murder in 
tho first degree, ntlcmpted murder in the 
first degree, nnd assault in the first de­
gree wns not clearly mistaken. Marrnk v. 
Stnte, 796 P.2d 1374 (Alrnks Ct. App. 
1990).

Sentonco not upheld.
Total Bonlcnce of fifty yearn, imiwned 

after convictions of two counts of first-de­
gree rcbbery nnd two counts of third-de- 
grco assault, wns clenrly mistaken, whcro 
defendant was n youthful offender who 
liiul never before demonstrated n procliv­
ity toward comparable acts of nggrnvsled 
violonco and tho courl'e decision to bnne 
defendnnt's sonlence 011 the assumption 
that ho was Incorrigible was unjustified. 
DeGrons v. Stnlo, 81G P.2d 212 (Alnaka 
Ct. App. 1991).

111. P R E S U M P T IV E  SEN TEN C IN G .

A. In  General.

Tho m nndntory consecutive sen­
tencing p ro visio n s of A S 12.55.025(h) 
hnve no integral relation to Alnskn's 
prenuinptive sentencing scheme, AS 
12.56.125 -  12.65.175. Tho legislature 
enacted the consocutivc sentencing nlnt- 
ute Independently of tho presumptive nen- 
tencing statutes, and application of the 
provision docs noL turn on the applicabil­
ity of presumptive sentencing. State v. 
Wagner, 835 P.2d 454 (Alaska Cl. App.
1992).

Scrond-dogroo m urdor term s not 
presum ptive. — Amendment needed for 
written judgement which provided that 
defendnnt's term of Imprisonment be all 
or pnrtially presumptive, nnd that defen­
dant was ineligible for parolo, except nn 
provided in A S 33.10.090(b) nnd (c); sen­
tences for sncond-dogroo tmirdar are not 
presumptive ter mu and defendant’s eligi­
bility for psrolo is governed by AS 
33.16.100(d). Gustafson v. State. 854 P.2d 
751 (Alnnkn Ct. App. 1993).

Deviation from  presum ptive non- 
tcncou.

Where n criminal defendant wns con­
victed of two counts of misconduct involv­
ing n controlled substance in Die fourth 
degree, n class C felony punishable by n 
maximum senlence of flvn yenrg. for 
which the legislature had established a 
presumptive nenlenco of two years for a 
second-felony offender and three years for 
n third-felony offender, nnd tho trial judge

II. 9peclflc Crim es.
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sentenced to the  following p resum ptive  te rm s,  subject lo mUuslmciit 
no provided In AS 12.55.155 — 12.55.175:

(1) i f  the ofTenoe is n fi rst felony conviction nnd does not involve 
c ircum stances described in (2) of th is  subsection, five yonra;

(2) if  the ofTcnse is a fi rst felony conviction, o th e r  th n n  for m a n ­
s lau g h te r ,  nnd th e  defen dn n t  ponsossed u firenrm, used n dangerous  
in s tru m en t ,  or caused  ser ious physical in jury  d u r in g  th e  commission 
of the  ofTonse, or know ingly  directed the  conduct const i tu ting  th e  of­
fense n t  a uniformed or o therw ise  clea rly  identif ied pence officer, fire 
f ighter,  correctional officer, em ergency  medical techn ic ian ,  p a ra ­
medic, am bulance  a t t e n d a n t ,  or o th e r  em ergency  responder  who wns 
engaged  in th e  perform ance  of official du t ie s  nt the  l im e  of the  offense, 
seven years;
i (3) if the offense is n second felony conviction, 10 years ;

(4) if  the offense is n th ird  felony conviction, 15 years .
(d) A defen dan t  convicted of a clnss 13 felony m ay be sen tenced  to n 

definite  te rm  of im p riso nm en t  of not moro lh an  10 y ears ,  und shal l  be 
sentenced to the  following p resum ptive  te rm s ,  subject lo ad ju s tm e n t  
as provided in AS 12.55.155 — 12.55.175:

(1) if the  offense is a  second felony conviction, four years;
(2) if  tho offense is a  th ird  felony conviction, six. years ;
(3) if  the  offense is n f irst felony conviction, and the  defendant 

knowingly d irec ted  the conduct c on s t i tu t ing  the  offense n l  a u n i ­
formed or o therw ise  clearly identif ied pence officer, fire f ighter,  cor­
rectional officor, onvorgoncy medical technic ian , param edic , am b u ­
lance n t ten dan t ,  or o th e r  em ergency responder  who w as engaged  in 
th e  performance o f  official du ties  nl th e  t im e  of the offense, two years .

(el A d e fend an t  convicLed of a cluss C felony may be sen tenced  lo a 
defin ite  te rm  of im priso nm en t of not m ore th an  five yea rs ,  nnd shall 
be sentenced to the  following p resu m ptiv e  term s, subject to ad ju s t­
m e n t  as provided in AS 12.55.155 — 12.55.175:

(1) if  th e  offense is a second felony conviction, two years;
(2) if the  offense is n th ird  felony conviction, th ree  years;
(3) i f  the  offense is a first felony conviction, and  the  defendant 

know ingly  directed  tlic conduct co ns t i tu t in g  the  offense n t  a u n i­
formed or o therw ise  clearly  identif ied peace officer, fire fighter,  cor­
rectional officer, em ergency  medical technician, param edic ,  a m b u ­
lance a t te n d a n t ,  o r  o th e r  em ergency  responder who w as engaged in 
the  performance o f  official du t ie s  a t  the  t im e  of the  offense, one year;

(•1) if the  offense is a fi rst felony conviction, and the  d e fen dan t  vio­
la ted  AS 08 .5>l.520(a)(7) — (10), one year.

(fj If n d e fend an t  is sen tenced  u nd er  (a) or (1)1 of th is  section.
(1) im priso nm en t for the  prescribed m in im u m  te rm  m ay not bo su s­

pended u n d e r  AS 12.55.080;
(2) imposition of sen tence  may not bo suspended u n d e r  AS 

12.55.085;
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(3) imprifionment for th e  prescr ibed  m in im u m  te rm  mny not lie otli- 
orwiBC reduced.

(g) If a d e fen d an t  ia sentenced u n d e r  (c), (d)(1), (d)(2), (e)(1), (e)(2),
or (i) o f  Ib is  section, excep t to th e  e x te n t  p e rm it ted  u n der  AS 
12.55.155 —  12.55.175,

(1) im p riso nm en t mny not be suspended u n d e r  AS 12 55.080;
(2) imposition o f  sen tence  mny no t  be suspended  un der  AS 

12.55.085;

(3) to rm s of im prisonm en t m ay  no t  be o therw ise  reducod.
(h) N o th in g  in th is  section o r  AS 12.55.135 l im its  th e  discretion of 

the  sen ten c ing  ju d g e  except ns specifically provided. N o th ing  in (n) of 
th is  section l imits  the  court 's discretion to impose a sentence  o f  99 
yer.is im prisonm ent ,  or to l im i t  parole  eligibili ty , for a pornon con­
victed of m u r d e r  in the  f i rs t  or second degreo in  c ircum stances o ther  
th a n  those en u m e ra te d  in (a).

(i) A defen dn n t  convicted of sexual a s s a u l t  in  th e  f i rs t  degree or 
sexual abuse  o f  n m ino r  in the  first degTee m a y  be sen tenced  to n 
definite  te rm  o f  im p r iso n m en t nf n o t  more th a n  30 years ,  and  shall be 
sen tenced  to the  following p resu m p tiv e  term s, sub jec t  to ad ju s tm en t  
os provided in AS 12.55.155 — 12,55.175;

(1) i f  th e  offense is a f irs t felony conviction nnd does no t involve 
c ircum stances  described in (2) o f  th is  subsection, e ig h t  years;

(2) if  the  ofTenne ia a first felony conviction, nnd  th e  defen dan t  pos­
sessed a f i rearm , used a d ang erou s  in s t ru m e n t ,  o r  caused  serious 
physical in ju ry  d u r in g  the  commission of the  offense, 10 years;

(3) if  tho offenso ia a  second felony conviction, 15 yenrR-,
(4) if  the  offense is  n th i rd  felony conviction, 25 years .
(j) A defen dn n t  sentenced to u m and a to ry  te rm  o f  im p riso nm en t  of 

99 y ea rs  u n d e r  (a) o f  th is  section m ay apply for a modification or 
reduction of sen tence  u n d e r  th e  A laska  R ules  o f  C r im in a l  P rocedure 
a f te r  se rv ing  o ne-ha lf  o f  tho m an d a to ry  te rm  w ith o u t  consideration  of 
good tim e ea rn ed  u nd er  AS 33.20.010.

(k) A firs t felony offender convicted o f  an  offense for which n p re ­
su m ptive  te rm  of  im prisonm ent  ia no t specified u n d e r  th is  Bection may 
no t be sen tenced  to a  te rm  of unsuspended  im p r iso n m en t t h a t  exceeds 
the p resum ptive  le rm  for a  second felony offender convicted of the 
sa m e  crime un less  the  cour t  finds by c lear  nnd  convincing evidence 
t h a t  on a g g ra v a t in g  factor u n d e r  AS 12.55.155(c) ia p resen t,  or th a t  
c ircum stances  ex is t  t h a t  would w a r r a n t  a  re fe rra l  to the  three-judge 
panel u n d e r  AS 12.55.165. (!) 12 ch 166 SLA 1978; nm S 18 ch 45 SLA 
1982; am  .<§ 28-30 ch 143 SLA 1082; nm Ii 8 ch 78 SLA 1983; am 
!i§ 1-3 ch 92 SLA 1983; nm S 5 cli 59 SLA 1908; am  !) 4 cli 37 SLA 
1989; uni 23-25 ch 79 SLA 1992)
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length of residential treatment nt 90 dnyn 
constituted nn incrcnnc in tho dufondnnt'M 
•ontenco violating the conHtilulionnl pro­
hibition against double jeopardy. An ille­
gal »enlencc should not bo increased un- 
|e«i Absolutely nccessory to correct the il­
legality. In thia caae the illegality ehould 
have been corrected by alriking the Hewed 
portion of the probntion order, i.e., the ro- 
quircnicnl of residential treatment 
Christensen v. State. 844 I\2d 557 
(Alnskn Ct. App. 19931.

Cltod in Hurt v. Slate, 823 I’ .2d 14 
(Alnnkn Ct. App. 19911.

(11. R E S T IT U T IO N .

Restitution order vlolntlvo of double

Joopnrdy. — A trial judge who imposed 
restitution ns n specinl condition nf proba­
tion under thia noction nnd nut ns nn inde­
pendent portion of tho defendnnt's sen­
tence under AS 12 55.045, could not lor* 
rninote the defendnnt's probation nnd or­
der her Ui serve the unserved lima ro- 
innining on her original sentonco while nt 
the name time enforcing the restitution 
order without violating the constitutional 
protection against double jeopnrdy. If the 
judge wished to order the defendant tu pay 
restitution independent of her conditions 
of probation, thin had lo be done nt llm 
time slur originally imposed sentence. 
K elly v Stnte, HI*.! I\2d 612 tAlnsko Cl. 
App. I (1921

See. 12.55.115. F ix in g e l ig ib i l i ty  fo r d in e re lio n a ry pa ro le n l 
sen tenc ing .

N O TES  TO  D E C IS IO N S

Presum ption that questions of d is­
cretionary release nro hotter loft to pa­
role hoard is vohuttnhle. — Because the 
legislature hns nirirmntively given sen­
tencing judges ihe power lo restrict or 
deny parole eligibility, the presumption 
that the parole eligibility of defendants 
sentenced lo lengthy prison terms should 
normally be evalunted after the defendant 
has established an institutional history 
and not nl sentencing must remain rebut­
table. Accordingly, the trial coin I did not 
err in restricting the defendant's parole 
through the entire 99-yenr term he wax 
given for connniting first degree murder 
where the record established that he had 
minima) potential for rehabilitation. 
Colgnn v. Stale, 838 l\2d 27G tAloska Ct. 
App 15921,

Judge m ust set forth reasons for re ­
striction w ith p articu larity . — When a 
sentencing judge restricts parole eligibil­
ity. the judge must specifically address 
the issue of parole rcutriclion, selling 
forth with particularity his or hey reasons 
for concluding that the parole eligibility 
prescrilwd by AS 33.16.090 and AS 
33.16.100(c)-(d> in Insufficient to protect

the public and iimure the defendant's icf- 
ormntiun. Stern v State, 824 P 2d 442 
(Alaska Ct. App. 19921.

Sentonco upheld. — Denial of parole 
eligibility for defendant, wt.o received n 
99-yenr sentence nfler being convicted of 
murder, was not clenrly mistaken, where 
the record showed him to he n racist, n 
man full of anger, a man with a severe 
alcohol pi obtain, nml a man with n pro­
clivity for osaaulting people with fire­
arms, nnd showed that he had just been 
released on felony probation o fow days 
before the murder. Stern v. Stnte, 824 
P.2d 442 (Alaska C l. App. 19921.

Defendant's history of prior nssnullive 
conduct, pmliculnrty iiis sexually nsanul- 
live conduct, which escalated to the of- 
fenae for which he was being sentenced. 
Hupporled that nenlence which required 
him In Hpcnd the rent of his life in prison 
without any pdKHihilily of parole. Alexan­
der v. State, HUH P.2d 269 (Alaska Ct. 
App. 1992».

A pplied in Mnnrno v. State, 847 P.2d 
84 iAlnaka Ct App. 19931.

Cited in Wuitz v. Statu, 794 P.2d 952 
(Alaska (Jl App. 1990).
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o c c .  iz .o o . i z u .  A p p e a l  o r  s e n t e n c e .

N O T E S  T O  D E C IS IO N S

I General Commlnrnlion.
II. Sentencing.

C. Forlorn for Consideration.

I. G E N E R A !. C O N S ID E R A T IO N . that defendant would be eligible for pnrote

A p p U ,d in S IM . v. Iluletx, 838 P . *

Cited In W yli. v SlMe. 707 l».2d Oft I ‘ " f  COn"ld|cr" l 'nn d"r«"d-"l'"Pd<>r
I Ala.kn Cl. App Ifl90l. ? bl# " c° rd;  bul ~..Mdered ),,» pron^cl.

for rehabilitation to bo guarded because of
I I. S E N T E N C IN G . Ihc aerious nature of the ofTenae nnd de-

fondant'* failure lo accept full rnsponsibil- 
G. 1 actor* for Cnnaldoratlon ity for the crime, and also emphnaiied the

.lud lclnl recom m nndnllon lo parole n , ' <l lo de' er c im ll,r offcn»M, Mich rea- 
Iionrd. — Wh.re tho trial courl’.  written «ufticlanl lo ju .liry  the recoin-
judgment did nol legally rontrict defcn- nicnilntlon. Ounkin v. State, 810 P.'7d
ilnnt'a parole, did not .pacifically provide 1150 (Alnaka Cl. App. I99II.

S ec .  12.55.125. S e n t e n c e s  o f  i m p r i s o n m e n t  fo r  fe lo n ie s ,  (n) A 
defendnnt convicted of m u rd o r  in tlic f irs t deg ree  shrill be sentenced to 
a definite  te rm  of im priso nm en t of a t  lonst 20 y ea rs  bu t  not m ore  than  
99 yeni’s. A defen dn n t  convicted o f  m u rd e r  in  th e  f i rs t  degree  slial I be 
sen tenced  to n m an da to ry  te rm  of im p riso nm en t  of 99 yenrs  when

(1) the  defendnn t is convicted of th e  m u rd e r  of a uniformed o r  o th e r­
wise clenrly  identif ied pence officer, fire fighter,  o r  correctional officer 
who wns engaged in the perform ance  of official duLies n t  the  time of 
the  m urder;

(2) the  defendnn t hnn been previously convicted of
(A) m u rd e r  in the first degree  u n d e r  AS 11.41.100 or former AS

11.15.C10 or 11.15.020;
(D) m u rd e r  in the  second degree  u n der  AS 11.41.110 or former AS 

11.15.030; or
(C) homicide u n d e r  the  laws of a n o th e r  ju r isd ic tion  w hen  the  of­

fense of which tho d e fen d an t  wns convicted con ta ins  e lem en ts  similar  
lo first degree  m u rd e r  u n d e r  AS 11.41.100 or second degree m urder 
u n d e r  AS 11.41.110; or

(3) th e  court  finds by c lea r  nnd convincing evidence t l in t  the defen­
d n n t  subjected the  m u rd e r  v ictim  to su b s ta n t i a l  physical torture.

(b) A defendnnt convicted of m u rd e r  in the  second degree, a t ­
tem pted  m u rd e r  in the  f irst degree, k idnapp ing ,  or misconduct involv­
ing n controlled substnnce  in  th e  firs t degree  sha l l  be sentenced to a 
defin ite  te rm  of im priso nm en t of n l  lenst five yenrs  hu t  no t more Ihnn 
99 years .

(c) A defen dan t  convicted of n clnss A felony mny bo sentenced to n 
definite  le rm  of im p rison m en t  of not more th a n  20 yenrs, nnd shall be
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Soc. 33.10.030. S . lec t ion  c r i t e r i a  fo r  h o a r d  tnonthorH. (n) T h e  
governor shall appoin t board incnikerH on Llie biioia of tho ir  
qualifications to innko decisions th a t  urc coinpalible willi the welfare  
of the  comm unity  and of indiv idual offendore. T h e  governor ohnll a p ­
point mem bers who are  able  lo consider the  cha rac te r  nnd background  
of offendorH nnd the  circum stances  u n der  which offenses wero co m m it­
ted,

(b) A t least one person appoin ted  lo tho board m u s t  hnvo experience 
in the  field of criminnl justice.

(c) OnicerB or employees of th e  s ta te  may no t be appointed  to the 
board. (5 2 ch 88 SLA 1985)

Soc .  33.10.040. C o m p e n s a t i o n  n n d  o x p o n se a .  A board m o m ber  is 
en ti t led  to compensation a t  nn n m ou n t  to be se t  by the  governor  for 
each dny  the  m em ber is pa r t ic ip a t in g  in business  of th e  board, nnd  is 
also e n t i t led  to the  per diem a n d  travel a llowances provided u n d e r  AS 
39.20.180. <§ 2 ch 88 SLA 1985)

S ec .  33.10.050. M e e t in g s  o f  th e  b o n r d .  (n) The board m ny m eet 
as often as i t  considers necessary  to ca rry  ou t its responsibili ties, b u t  
shall m ee t n t  leas t  four t im es  a year.

(b) T hree  m em bers  of the  bonrd const i tu ted  a quorum  for th e  con­
duct of business.

(c) Decisions nnd orders of the  bonrd require  the  aff irm ative  votes of 
a minority of the  m em bers  present.

(d) T h e  bonrd m ay conduct m eetings by th e  use of teleconferencing 
facili ties. (5 2 ch 88 SLA 1985)

Soc .  33.i0 .000. I lu t io s  o f  th e  b o n r d .  (a) T he  board shal l
(1) serve as the parole au th o r i ty  for the  s ta te;
(2) upon receip t  of an  application, consider the  su i tab i l i ty  for parole 

of a pr isoner  who is eligible for d iscre tionary  parole;
(3) impose parole conditions on all p risoners  released u n d e r  d iscre­

t ionary  or m nndntory  parole;
(4) u n der  AS 33.15.210, d ischarge n person from parole w hen  cus­

tody is no longei required;
(5) m a in ta in  records of th e  m eetings and proceedings o f  th e  board;
(6) recommend to the governor nnd the leg is la tu re  changes  in the 

law adm inis tered  b ,  the  board;
(7) recommend to the  governor or the comm issioner chan ges  in the 

practices of the  d e p a r tm e n t  and of o the r  d ep a r tm e n ts  of tho executive 
branch  necessary to facili ta te  the  purposes and practices of parole;

(8) upon reques t  of the governor, review nnd recom mend app lican ts  
for executive clemency; and

(9) execute o ther responsibili ties prescribed by low,
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(b) Tho  board shnll ndopt regula tions u n der  tho Adminintrn tivo  
Procedure Act (AS 44.82)

(1) e s tab l ish in g  s tan dard s  u n d e r  which th e  su i tab i l i ty  of a prioonor 
for d isc re tionary  pnrole shall be determ ined;

(2) p roviding for tho supervision  of parolees and  for reco m m itm en t  
of parolees; nnd

(3) govern ing  procedures of the  bonid. (§ 2 ch 88 SLA 1985)

N O TES  TO  D EC ISIO N S

No niloa prom ulgated by tho pnrolo Pnrolo bonrd urged to proscribe
bonrd regard ing eligibility 0f prisoncro spec Iflo rule* lo govern situations
for pnrolo hnvo boon brought to Dio otton- wbcro 'onrchos of pBroleei nro por­
tion of tho supreme court, Robinson v. mlBiilhlo. — S»o Homan v. Stnto, Sup. Cl.
Stale, Sup. Cl. Op. Nn. 091 (File No. Op No. '.621 (l'llo No. 2060'. 670 P.2d
1344|, 484 P.2d 600 (1971), decided untlor 1230 (1977), decided under former AS
former A S 33.16.100. 33.16.100.

Iluloa aliould tie adopted nn soon na Duo process requirem ents, — Thoro 
practicable. — Concerning ecnUincing, ia no difference between parole and pioba- 
sonlenco nppenln, nnd pnrole matters in lion revocations os regards d.io piocess re-
gonornl. the supreme court believed it qulroinenls. Avery v. State, Sup. Ct. Op.
would bo of benefit to nil concerned if. os No. 2176 (File No. 4440). 0IG P.2d 872
soon ns practicable, the parole bonrd, in (19110), decided undor former AS
conformity w llh former A9 33.16.100, 33.;,6.100.
ndoplod rules regarding eligibility of pris. I l  w ns not e rro r for a nnrolo board
onore for parole, llie conduct of pnrole to app ly the preponderance o f the evl-
honringn, nnd conditions of relenso lo be denco stnndnrd In n pnrole rovocalion
Imposed on pnroloes. iloblnaon v. Slnle, honring. Avery v. Stale, Sup. Ct. Op. No.
Sup. Ct. Op. No. 891 (File No. 1344), 484 2176 (Flic No. 4440). 010 P.2d 872 (1080),
P.2d 1 16 (1971). decided undor former AS 33.16.100.

Soc. 33.16.070. P r o c e s a .  T he  board or a  m em ber of the  board tnny 
issue subpoenas  and subpoenas duces tecum in the  perform ance  of 
board du tie s  under  AS 33.16.060(n). Subpoenas issued u n d e r  th i s  sec­
tion nro enforceable in Superio r  Court.  (§ 2 ch 88 SLA 1985)

Soc. 33.10.080. E x e c u t i v e  d i r e c to r .  T he  bonrd shal l  h ire  nn exec­
u tive  d irec to r  to sorve th e  bonrd in tho d ischarge  of its duties .  Tho 
executivo d irec to r  m u s t  hnve had  t ra in ing  and experience in th e  Held 
of cr im innl jus tice .  T he  executivo director mny employ addit ional s ta f f  
to a ss is t  the  board. (§ 2 ch 88 SLA 1985)

Soc. 33.16.090. E l ig ib i l i ty  fo r  d i s c r e t i o n a r y  p a r o l e ,  (a) A p r i s ­
oner who is Rorving a torm  of n t  IcnBt 181 dnyn, nnd who is n o t  o th e r ­
wise ;neltgiblo u nd er  (b) of th is  soction, may, in  the d iscretion of tho 
board, bo released on d iscre tionary  pnrole subject to AS 12.66.086(b), 
12.55.115, nnd AS 33.16.100(c) and (d).

(b) A prisoner  is not eligible for d isc re tionary  pnrolo d u r in g  tho 
te rm  of a p rosuinpti"o  sentence; however, n p r isoner  is eligible for 
d isc re tionary  parole d u r in g  a term of sen tence  e n h an cem en t  imposed
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(d) S en tenc ing  of n d efendan t or rem and ing  of n enso u nd er  thin 
section nhnll be by a majority  of the three-judge panel. (§ 12 ch 166 
SLA 1978)

N O TES TO  D EC ISIO N S

C nustlliiU onnllty o f  presum ptive 
sentencing p rovision*. — S«*«- note* uii- 
Jcr RMlie bonding, AS )2 55.125. Nidi v. 
Slnle. 642 I* 2d 1051 lAlnnkn Cl App. 
19821.

Sentencing nulhoH ty. — Tho (net llinl 
n m nllcr in inferred hack to llie orif'innl 
sentencing judge whrn llip lluee judge 
panel disagree* wlll» llie original sentenc­
ing judge indicates llinl (lie loRislnlurc 
wnnlcd llie original srntrtiring Judge lo 
nininlnin conliol of llm ->cnl«-nclf»p pin­
cers. Ilenllicick v Slnle, M70 P.2d 1160 
(Alnnkn Cl. App. lflH.1l.

When n trial Judge referred n cn*c lo n 
three judge pnnel, (he pnuel did uol hnve 
ftliilulory nulhorlly lo impose n ncntrucu 
greater limn the Iwn-ycnr piesumplive 
nenlence on (he ground (Iml (hu two-) ear 
presumptive sentence wns manifestly 
tii\jus( because il wnn Inn severe; m iller 
(he pnnel wiu» reipiiicd to leiuiind the enne 
lo llie llin l judge for ImIItci proceeding* 
nincc il disagreed with llie (rinl judge** 
conclusion. Ilrnlhcuck v. Stole. G7U IV2d 
1155 (Alnskn Cl. App. I OKI I.

Under llie provisions of Ihe revined 
Criminnl Code nnd Ihc derision in 
llenlhcock v Slnle, 670 l ‘.2d 1150 (Alnskn 
Cl. App IDfl.'l), Ihc thicejudge pnnel dues 
iml hnve nulhoiily lo nenlence until il 
ngreed wilh Ihe Irinl judge llinl hi* Appli­
cation of the piovisloon of llie revised 
Criminnl Code would result in n nenlence 
which wnn manifestly unjunt; Ihe pnnel 
win not free lo onnuuie (lint defendnnt 
could he nenlenced to concuiroot nun* 
lence* nnd (lien go for wnn) nml sentence 
him Winfrrc v. Slnle, 68*1 I*.2d 2111 
(Alnnkn C l App. 198-11

For put pose* of future cases, when n 
enne involving n presumptive lei in in ex­
cess of four yenrn i* referred lo Ihe three- 
judge pnml oil the sole husis uf n lumslnt* 
ulury inilignliitg fnrlnr. impowiliuii I • Ihe 
pnnel of n sentence holow ADM of I In' pin- 
miniplivn Inrin will noimnlly he deemed 
iimppioprinlc nnd clenilv mistaken miles* 
the pnnel expressly conclude^ Ihnt *»lch ii 
sentence i* required In avoid monifesl in­
justice. nlllmugh Ihe pnnel ho* juristlic- 
lion lo impose n neolelu e of Ii-m.m Ihnn fill'.f* 
nf (lie piesoinplive senlence Slnle v.

Pi ice, 7-|U P 2*1 -t 75 (Alnnkn Cl. App. 
I9R7I (iml npplying rule in prenrnl enne*).

llndci subsection (c), Ihe Ihrec-Judge 
pnnel I* cxpiessly empowered lo Impone 
any ncnleitre nuthuiized for Ihc ofTenae. 
Slnle v. Itidgwny, 750 P.2d 302 (Alnnkn 
Cl. App limfll.

D iscretion In m odify prc*iint|)(lve 
sentence. — The statutory ncheme give* 
the Ihiee jodge pnnel subalnutinl dlncto- 
lion in determining whether to modify 
presumptive sentences in llfflilo f nonslol- 
utoiy oggrnvnling or mitigating foclorn 
Thnt discielitm will he disturbed only 
wlieie the pnnel'* exercinc of Hint dincre- 
linn wnr, clenilv ininlnken. Wlnlher v 
S liil- . 719 P 2d 1355 (Alnskn Ct App. 
IV .♦).

The presumptive onc-yenr lerm Im ­
posed hy AS 12 65.125(c)(3), nnd by exten­
sion (d)(3), nro subject lo uindificntinu be­
cause of aggravating or mitignling fnctor* 
no well nn possible refcrrnl lo n throe- 
judge pitiiCrl like nil other preauui)illve 
neiilcncrn. Edwin v. Slnle, 7(52 P.2d 499 
(Alnskn (!l App 19881.

Sentencing power* nro not euhjoci 
In rciilrlctiou under A S 12.65.155(a)(2), 
Slnle v. Pi ice, 73D I* 2d 109 (Alnnkn Ct. 
App 1986).

Deninl uf (lefcudunl'fl request for re- 
ferm l to (liree-joilgc *nu(cnclng pnnel 
not e rro r. — See llnrlholomcvv v. Slnto, 
720 P.2d 54 (Alnnkn Cl. App. 198GJ.

Itcuicdy fur ninnlfcnt Injustice. — 
Wltcio nn individual sentencing judge Is 
precluded hy the absence of stnlulory ng- 
ginvnting mid milignllng fnclora from nny 
mljuxltiiciit nf the piesumplive terms, im ­
position of Ihe seven-ycnr presumplivo 
lerm for flrsl degieo nnsnull conslllules n 
riinnifeAl ir\juslicu. Thus, lha npproprinlo 
remedy for this i* referrnl lo the throe- 
judge pnuel. New v, Slnle, 714 P.2d 378 
(Alnskn C l App 1980).

Con.sidci irtiou of evidence of relin- 
hltiliitinn. — Where the nentciicing 
record Minlitiiird unusunlly strong avi- 
di'iire lim l n yitnIliftil first offender hns n 
pniticulnily fnvui uhle potent ini for rclm- 
idliliilinn, nml when* the nhseucc of slnlu- 
loiv aggravating or mitignling fnctor* 
would liuve precluded Iho sentencing 
coml from giving nny connldernllon (o
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Hint evidence in imposing n senlence, tho 
Alnskn Com I of Appenls thought refcirnl 
lo lha three-judgo pnnel wnn expieenly mi- 
(hniized under AS 12.65.lfi5 nnd (his sec­
tion. Sm llh v. Slnle. 711 P.2d 6GI (Alnnka 
Ct. App. 1985).

ConsldernHon of defcnilnnl'* p rio r 
folony co nvlcllo n . — Tho thrcc-judgn 
sentoncing pnnel may consider the mill- 
gnlcd nnlure of n defendnnt’s prior felony 
conviction nn n fnctor In the overall deter­
mination of whether imposition of tho pre­
sumptive lerin for n subsequent felony 
conviction would be manifestly unjust. 
Tho nature nnd seriousness of on of- 
fender's prior criminnl misconduct nre n 
legitimate port of the (otnlity of tho cir­
cumstances; nn such, Ihoy mny he consid­
ered in the overnll determination of m ani­
fest ii\justice. Duucnu v. Slide, 782 P.2d 
301 (Alnskn CT. App. 1989).

P nnel not hound by trlnl court’s 
evaluation. — The Ihree-judge pnnel is 
not bound by Hie Irinl court's nvnluntian 
of tho fncts or determination of tho Inw, 
W lnlher v. Slnto, 749 l\2d 1350 (Alnnkn 
Ct. App. 1988).

lY In ! court should not propose a 
nonstntutory m itignling fnctor to tho 
thrco-Judgo pnnel w here tho Icglsln- 
turo epoclflcnlly rejected Hint fnclor 
for Inclusio n In A S 12.65.160(d). Where 
the legislature hns expressly addressed a 
consideration, such ns tho relationship be­
tween n defendant’* p**t conduct nnd his 
present offonso, nnd imponeJ limitations 
on Hia trinl court's power to consider thnt 
relnlionshlp in mitignllon of sentence, the 
trial court ehould not propose the same 
mitignling fnclor to tho three-judge parul 
without complying with the limitations; 
lo do so Is to suggest n common-Inw (level-

opmoid Inconsistent witli leglnlntini 
Totemoff v. Stale, 739 P.2d 7fi9 (Alnsk 
Ct. App. 1987).

Applied in McMnnner* v. Stnte, 05 
P.2d 414 (Alnskn Cl. App. 1982); Shaw \ 
Slate, G73 P.2d 781 (Alnskn Ct. Ap| 
1983); Degler v. Stnte. 741 P.2d G5 
(Alnnkn Ct. App. 1987); Toleinoir v. Stnti 
739 P.?d 7G9 (Alnskn Ct. App. 19871

Quoted In Kirby v. Stnte, 718 P.2d 75 
(Alnnkn Cl. App. 1987).

Slated In Erbnrt v. Stnte, G5G P.2* 
1199 (Alnnkn CT. App. 1982); Stnte v 
nnstopnoff, G59 P.2d 530 (Alnnkn Ct. Ajip 
1983); Mnhlonndo v. Stnte, G7G P.2d 1091 
(Alnnka Ct. App. 1984); Tulowctzke v 
Stnte, Dep’l of Pub. Safety, 743 P.2d 351 
(Alnskn 1987).

Cited In Juneby v. State, 641 I* 2d 82.’ 
(Alnskn Ct. App. 19B2); (irifflth v. Slide 
G53 P,2d 1057 (Alaska Ct. App. 19821 
Nenkok v. Stnte, G53 P.2d G58 (Alnnkn C’t 
App. 1982); Wright v. Stale, 550 P.2< 
1220 (Alosko C't. App. 1983); bnnglon v 
Slnto, 552 P.2d 054 (Aln*ko Ct App 
1983); Stnto v. LnPortc, 572 P.2d 45( 
(Alnskn Ct. App. 1983); Walsh v. Stnte 
G77 P.2d 912 (Alnskn Ct. App. 1984) 
Stole v. Drinklry, 681 P.2d 351 (Alnskn 
Ct. App. 1984); Fllnk v. Stolo, 503 P.2d 
725 (Alaska CT. App. 1984); Dancer v. 
Stale, 715 P.2d 1174 (Alnnkn Ct. App. 
198G); Kuvnne v. Stale. 717 P.2d 055 
(Alnnkn Ct. App. 1906); dames v. Stole, 
739 P.2d 1314 (Alaska Ct. App. 1987); 
Schnccker v. Stnte, 739 P .2d 13)0 (Alnskn 
Ct. App. 1987); Comegye v. Stnte, 747 
P.2d 554 (Alnskn Ct. App. 1967); Jnmc* v. 
State, 754 P.2d 1330 (A I-ska CT. App.
1988); Hussoll v. Stole, 7G2 P.2d 1022 
(Alnnka Ct. App. 1988)

S e c .  12 .55 .lflO. D e s ig n a t io n  o f  rep re f le n tn t iv e .  If m ore Ihnn one 
pornon who qualif ies  aa n victim u nder  AS 12.65.185 d es i res  notice 
u n d e r  AS 12.55.088, the  prosecuting a t to rney  shall d es ig na te  one per 
non to r ep re sen t  nil victims for purposes of receiving the  notice re ­
qu ired  nnd exerc is ing  the r ig h ts  g ran ted  u nd er  this chap te r .  (§ G ch 
59 SLA 1989)

Ite vlso r'*  notes. — Formerly AS 
12.55.172. Renumbered in 1990.
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p iin lr nputrnrn in tin* •nun* way il wuulil 
rvnlunta n ntnhitaiy inilignlin# fmlm 
llinl liml been cnlnhliXm l by rlpnr nml 
convincing evidence rim coin I nlmulil 
deny rrferrnl to the Miii'O-juilgi* pimrl only 
when it cnncluden thnt no infjiinlinfill In 
the pip.Mimjilivr tcim ip nppmpiintc in 
light nf Ihe fnrtor. K iih v  v Sliiti', 7-111 I* 2d 
7fi7 lAlnnkn Cl App l!M7l 

T rln l I'liurt nliotilil not prnpnMi* n 
nniiNhiUitnry m itigating /actor wltcre 
the Icginlntorc np e tllicn lly  re jrcti'tl 
thnt factor for Inclunlini in A S 
12.55.105(d). Wlietc the legiflntnie Ims* 
cxptepflly ndilrcpxcd n caunulcnitiau. .inch 
an the rnlntiniifihip hntween n diTendnnt's 
pnH conduct nnd hi.i prrponl allcn.ic, and 
iiaponcd limilnticmi on Mu; I*ml caurtn 
power tncnnnblor (hot ridnthnnihip in mil - 
igntinn of nenlence. the 11 in) court nhatibl 
lint pinpnno the mum* mitigating fliclnr In 
the three-jutlge pnuel witlimit complying 
with Ihe liinitntiunn; In do nn in to ouggrni 
n camman-lnw develupiueiit iacoanintciil 
with legislation. Tolemalf v. Slnte, 73!) 
P  2d 7GD fAlm kn Ct. App 1DH/)

Iteferrnlo Invo lvin g  prc*uimptlvi.* 
term  o\\ r four y e n ri *iolely on him ii of 
n n nn tn 'uto ry itiiMgnlur. -  I'm purpose/* 
of future enneo, when it enne involving n 
prefuinplivc term In excess of four yenrs 
is referred to the three judge pnuel on the 
rmlr Inmin of n Uoiinliituluiy mitigating 
fnctor, iihpnnition liy the pnnel of ii sen- 
lence below GO'Jf of tin* presumptive teim 
will norinnlly lie deeined inappropriate 
nnd i lenily mintnkcn unlens llie pnuel ex 
pre n ly eonrlnilos I hot **ueli n neiilem e 1* 
leipiiieil lo ii void innnifeiit ihjtu'llre, ill* 
though Ihe pnnel him jmimlirliao to lln- 
poHf n sentence of less (him 0tl'.t of the 
presumptive sente lire Slnte v Price, 71(1 
P 2d 470 (Alnskn OL App IDM71 tuol up- 
plying itili: in piesenl rnsenl.

Munifonl injustice. — Maui/eat injus- 
lire in hnniciilly it subjective slander J  be­
cause of Ihe puipase I Iml Ihe ntiuehiid 
oerven in mcngniriug nine* Ihnt will inevi­
tably mine in which the nuhjerlivo judg- 
meat of the sent cueing ciiint nhould (like 
precedence over the objeelive liiniln im ­
posed hy statute. I.lnyd v. Stnte, G72 P.2d 
If*2 (Alnskn Cl App IDH3).

The judge did not commit m a r  hy re- 
fining to find manifest injustice honed mi 
impnnitimi of the odjusted piesumplive. 
term lu light of the toliiuly of the circum­
stances l.loyd v Stole. 072 P 2d Ifi2 
l A In >«k o Cl. App IDH.’Jl 

Judge did not err in foiling lo lefer dr* 
feodlinl s  ense to Ihc thiee-judge pnnel lo

ii I low luithei i eduction of defendnnl’n nen­
lence hosed on hi* luck of prior criminnl 
conviction* Lloyd v. Stole, 072 !\2d 102 
(Alnskn Cl. App MIAMI.

Judge did not npply nn Incorrect nlnu* 
dmd in ilelermfiiiug the question of mnni* 
fest injuslite when he defined the term ns 
“something Mini's shocking to thn con* 
science." nnd leinnud for npplicntioii of 
the ohvimm uidiihiiem standard pio|ioned 
hy delendnill won uiiwnrrnnted. Lloyd v. 
Stnte, 072 P.2d 102 tAloskn C l. App. 
I !IM.‘li

ll wns not manifestly unjust to impose n 
five-year piesumplive term upon defen­
dant's conviction nl nllompled sexunl nn- 
simiIi of n minor, nnd he wns nut initoumll- 
rally entitled nn n mntler of law to hnvo 
Inn rime refer led lu n thiee-judge pnnel for 
sentencing Aveognnnn v. Slnle, 707 P.2d 
70 (Aliudui Ct App IDHB).

C onsideration nf (Icfcnd nn Ps |»rlor 
felony I'onvlcMoii. — The thiee-judge 
sentencing panel may consider the m iti­
gated nature n f n defendant's prior felony 
conviction ll* a facial ill the overall drier* 
uiiitiilimi «d whether imposition of llm pie- 
niimptive leim  foi a mibncqucnt felony 
o-nvjclioii would Im mnnifcnlly ui\just. 
The nntuie and seriousness of nn of­
fender* prior rtim innl misconduct nre n 
legitimate pint nf the totality of thn cir* 
ruMialaiucH; an sm b. they may he consid* 
i*ieil in Me ovendl itelet Ininotlon of maul* 
fell iujuslict* Ihiilciiit v Stale, 7b2 P 2d 
.'KM lAhmkn Ct. App 1989).

Denial nf defetuluiit's request for ro* 
ferrnl |u Mil'ee-Jmlgo sonteuclng pnnel 
nut erro r See Ihu tholomuw v. Slolo, 
7211 P 2d fel lAhiNkn Ct. App. I DUG);
Alalulhaqui v Slnle, 720 P.2d 1211 
(Alnskn Cl App IDHGI.

Applied in McMniumrs v. Stale, G00 
P.2d -II I iAlaska (!l App. 1902); Seois v. 
Stale, liOM P.2d »M!I (Alnskn Cl. App.
I DIG! I; Pee?oak v S li.lc . GO0 P 2d 1500 
tAlaska Ct App IDM2); Seymore v. Stnlc, 
GOO P.2d 7MG tAlaska C l. A,»p. 1902);
Shiiw v. Stale. G7M I'.2d 701 (Alnskn Ct.
App l!m;h; Walsh v Stnte. 077 P.2d 012 
(Aln.*«kn Cl App 1984); Doglcr v. Stnte, 
711 P 2d GOD (Alaska Ct. App. 1987);
Windier v. Stale, 7-ID P 2d 13f.G (Alnskn 
Ct. App IDOOl; llm ton v. Slide, 708 P.2d 
G20 tAlnskn Cl App. MJH0).

Staled in Srh iu l v. Stale, GOG P.2d 
I MID lAli»«kn Ct. App. 19021; Slnte v. 
Hnslopnoff, GOD I' 2d 030 (Alnnkn Cl App.
I IIM.D; Mnhlnnailu v. State. G7G I* 2d I DOM 
(Alnnkn Cl App IDO-l); Tulowolrke v.
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Stole, Dep’l of Puli. Snfoly, 713 P.2d 3GB 
(Alnskn 1987).

Cited In Junehy v. Stole, Gil P.2d 823 
(Alnskn Cl. App. 1982); Lncquemenl v. 
Slnto, 644 P.2d AGO (Alnskn Cl. App 
1982); Wolf v. Slnto, 047 P .2d 609 (Alnskn 
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Sec .  12.55.175, T h r e e - J u d g e  B cn lcne i i ig  p n u e l .  (n) T h e re  is cre­
a ted  w ith in  tho su pe r io r  conrl  n pnnel or five super ior  c o u r t  judges  lo 
bo appointed  hy th e  ch ief  justice  in  nccordnnce with ru les  nnd for 
te rm s  as mny lie prescribed by the suprem e court. T h ree  ju dg es  of tlic 
panel Bhnll be des ig na ted  by the  chief jus tice  ns m em bers .  T he  re ­
m a in in g  two judges  shnll be designated  by the  chief jus tice  ns f irs t and 
second n l lc rn n le s  lo s i t  as m em bers  in tho even t  of d isqualif ication  or 
d isab il i ty  in nccordnnce with ru les  nn m ay lie prescribed by the s u ­
prem e court.

(b) Upon receip t or a rocoril of proceedings undor AS 12.65.105, the 
Ihrce-judgo panel nhnll consider all p e r t in e n t  Hies, rnenrda, and  Iran- 
scr ipts ,  inc lud ing  the  findings nnd conclusions of the ju d g e  who origi­
nally  h e a rd  the  m a t te r .  T h e  pnnel may h e a r  oral tes tim ony to supp le ­
m e n t  the  record before it. If tho panel finds th n t  innnifcsL ii\jusLicc 
would re s u l t  from fa i lu re  to consider re le v a n t  a g g ra v a t in g  or milignt- 
ing factors no t specifically included in AS 12.55.155 or from imposi­
tion of the  p re su m p tiv e  te rm , w h e the r  or  no t adjusted  for aggrava t ing  
or m it ig a t in g  factors, il  nhnll Bontence th e  defen dan t  in nccordnnce 
w ith  th is  section. I f  the  pnnel docs no t find th a t  m an ifes t  iry'unlice 
would re su l t ,  i t  sha l l  rem and  the  case to th e  sen tenc ing  court, with a 
w ri t ten  B tnlem eut of i ts  findings nnd conclusions, for sen tencing  u n ­
der  AS 12.55.125.

(c) T h e  th ree-judge pnnel m ay  in the  in te res t  of ju s t ice  sentence tlic 
d efendnn t to nny defin ite  te rm  of im p riso nm en t up to the  m axim um  
te rm  provided for th e  offense or Lo any sen tence  authorized  u nder  AS
12.55.015.
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041 I'.2d 023 lAlnnkn Ct App 1111121, mod­
ified on other grounds nnd nlVd chi rehear­
ing, 005 I* 2d 30 (Alnnkn C l App. 10831.

Ilem nrk* m ust bo sp ecific, — Suliaec- 
lion (0 of Ibis nccllon, which require* thnt 
findings "lie net owl wllh apucificily," call* 
for sentencing Judgrn In include, in Iheir 
rcrnnrkn on Ihc record, the* following npc- 
cific information: (1) Ihn specific farlmn in 
nggrnvnthm nnd in mitiRulion found In 
hnve boon nnlnhlinhnd liy clnnr nnd con­
vincing evidence; (2l Ihe evidence upon 
which Ihe courl hns relied in finding the 
existence of nggrnvnling or milignting 
fnclorn; (3) nil cxplnnntion of Ihc welghl 
given hy Ihe courl lo cncli nggrov.iling or 
mitigating fnclor, nnd ihe rclolive impor- 
Inner of cnch fnclor In comparison with 
olher aggravating or mitignling fnclorn 
cstnhllshed; nnd 14) nn evnlunlion of llie 
lolntily nf Ihc nggrnvolitig nnd mitigating 
fnclorn in light of Ihc Slnle v. Chancy, 477 
I*.2d 441 (Alnnkn 11)701 ciilcrln, nn ox- 
prenncd In AS 12.55 005, in order lo deter­
mine Ihe nmnunt hy which (he prcauritp- 
live nenlence Tor Ihe pnrliculnr offense 
ehould be ncUuatcd. Junehy v. Slnle, 611 
P.2d 823 (Alnskn Ct. App. 1982). modified 
on other grounds nnd nffd on telieoriug, 
(ifiG I’.2d 30 (Alnskn Ct. App. 1983).

C onclunory finding not sufficient. — 
Compliance wllh Iho nlnlutory dhcclive 
lo ncl forth nil findings wllh specificity 
requires more than n conclunory finding 
llinl oggrnvnling or mitignling faclote 
hnve been eslnhlinhed hy llie icquisile 
standard of proof. De(»rn*s v. Slnle, 708 
P.2d 134 (Alnskn Cl. App 19891.

l'rcaenlon cc rcp o rl prepared hy 
probntion office dues not sn llsfy  
M ule's ohilgntlou under nuhnocllon (0 
of ibis section Nuknpiguk v Slnle, C45 
IV2d215 (Alnskn Cl App. 1982), nllM. 603 
I*.2d 913 (Alnskn 1083).

Lu c k  of express finding s ns (o nggrn- 
vnllng fnclorn, — In llie nhnence of n pro- 
scnltmrc hearing to permit ii'soluliiut of 
(lisiiutcil fuels pci lolning lu nllcged nggrn- 
vnling fnclor* nnd in the obr-enie of ex­
press finiliogii hy the senlenring nm rt ns 
In (lie existence nf nggi m ating fnclorn, 
ihe lliiee-yenr incienso of llie picnmip* 
tivo six-yen r leno specified for defen- 
dnnl'n nssnult cunviclion could not he sus- 
Inincd. Dunn v. Slide, 653 I*.2d 1071 
(Alnnko Cl App. 1982).

The lock of nny expres.i finding hy Ihe 
sentencing courl nn to (he ngginvnllng 
fnclorb llinl were nclunllv considered in 
imposing n ninc-yenr sentence on Ihe nn- 
snull chin|»o required remnnd of (he enne

for resentencing in order to pormil specific 
finding1! nn lu ugginvntion lo lie mode. 
Dunn v, Slnle, 653 P.2d 1071 (Alnnkn Cl. 
App. 19821.

flcum iid fur resen ten cing .— because 
Ihe requirement of specific findings re- 
biles not only In the ndequncy of the np- 
pellnle recniil, hut nlno to llie nppioprinle- 
ness of the triid cmut’n sentencing deci­
sion. n Inclc of ndeipmle findings required 
n minim) for resiMilencing, rnlher Ihnn 
u iiin ly  n lemiiml lur mlditiunnl findings. 
DeCiosn v State, 768 P.2d 134 (Alnnkn 
Cl. App. IUII'JI.

V. NOTICE.

Notice tn pnr'lles nf fnclorn In ques­
tion. — The pin lien nmy rely upon evi­
dence introduced dining trial tn nustnln 
Iheir respective burdens of proving nggrn- 
vnling nml milignling fnclorn, hut they 
nrc entitled In police in ndennce of l)in 
sentencing henring irgmding Ihe eggrn- 
vnling nml milignllng fnclorn in question 
since this omth lea them to conduct orderly 
prcpnrnlion, nml gives (hem nn jpporlu- 
n ily lo rolml (rfal evidence nl thr sentenc­
ing hearing. IL .rllc y  v. Stole, C53 P.2d 
1052 (Alnskn Cl. App. 1982).

In n prosecution for fiisl-degrco ncxunl 
nnsnult, where Ihc trial Judge found nil 
nggruvniing factor which Ito mentioned lo 
llie parlies for Ihe first lime In Ihe context 
of liin closing sentencing remarks nnd 
then sentenced defendnnt to 15 yenrn, the 
court of nppenls rcmnndct! for resentenc­
ing since defendant wnn entitled to notice 
nml nn opportunity l»- ho henril. Hartley v. 
State, 653 P..M il'52 (Alnnkn Ct. App. 
19821.

Tho trlnl court hns * * power sun 
spontc In alert Ihe pin .ice  to possible 
upgra vnling nml mitigating fnclorn 
present in the record 50 long nn the par lien 
nru given nn opportunity to rnnrnhn) Iho 
relevant evidence, pro nnd con. nnd make 
Iheir argument* accordingly. Hartley v. 
Slnle, 653 I*2d 1052 (Alnskn Cl. App.
1982).

When n p a rly  ban had Insufficient 
lim e to d im p ly  w llh (he notice re­
quirem ent* lelaling la pioof of prior con- 
victiniia or aggravating nnd iniligiiling 
fovloi*. Iho appropriate remedy should 1101 mnlly lie n conlinunnce of the sentenc­
ing proceedings; and failure lo ennnider 
prior crimes for piesumplive sentencing 
pm poses enn he condoned only in thone 
ensen where Ihe stnlc, nfler rxcrcioing due 
diligence, is unable to meet the slntuto-y 
requirements for proof of n prior convic-

178

ft 12.66,166 Cone of CntMiNAL PnocRDunR ft 12.66.105

tlon. Kelly V. Stain, 063 l\2d 907 (Alnnkn 
Ct. App. 1003).

Soc. 12.55.106. E x t r n o r d i n n r y  c i r m u n s t n n c c s .  If tho defendan t 
jr sub jec t  to sen tenc ing  u n d e r  AS 12.65.126(c), (d), (o), or (i) nnd the 
court  finds by clour nnd convincing evidence th n t  mnnifeBt injustice 
would re su l t  from fa i lu re  to consider re lev an t  nggrnvnting or m i t ig a t ­
ing fnctora not specifically included in AS 12.56.155 or from imposi­
tion of tho p resum ptive  te rm ,  w h e th e r  i.r no t ad jus ted  for agg rava t in g  
or m i t ig a t in g  factors, the  cou r t  nhnll < a le r  findings nnd conclusions 
and cnuoo a record or th e  proceedings lo be t r a n sm i t te d  to a three- 
judge  panel for sen ten c in g  u n d e r  AS 12.55.175. (§ 12 ch ICG SLA 
1978; nm § 37 ch M 3 SLA 1982; am  ft 2 ch 108 SLA 1990)

Effect of amendment*. — Tho 1990 
mnendmont, effective Juno 22, 1990, nub- 
(diluted "A S 12.56.125(c), (d), (c), or (i)"

for "AS 12.56.125(c). (d)(1), (d)(2), (e)(1), 
(e)(2), or (()" noer Ihe beginning nf Ihe sec- 
linn.

N O TES  T O  D EC ISIO N S

Ixiglelnlure Intended Ihnt tide ncc- 
tlon ontnblfah two eopnrnlo banc* for 
referral of n coao from n Irinl court lo n 
thrce-Judgo pnnel for eentoncing. First, re- 
fcrrrd la wnrrnuled In situntionn where 
rnnnlfbnt lr\jufltlcn would renult from fail­
ure to conaidor rchvnnt, nonatnlulory ag­
gravating or rnlflgnllng fnclor* In sen­
tencing; end, aecond, where innnlfeal In- 
juotico would result from Imposition of n 
presumptive sontonco, whethnr or not nd- 
jualed for alolulory eggrnvnting or mill- 
gating factors, Dnncer v. Slnte, 716 P.2d 
1174 (Alaska Ct. App. 1086).

This nectlon entnblinhefl two dinlinct 
groundn for referral of a enne to e three* 
judge panel: (1) If tho prenumpllve term, 
adjusted for oggrnvnling or mitignling 
fnclorn, would ho manifestly ur\Ju*t or 
plnlnly unfair nnd, (2) if mnnlfcet ir\jun- 
lice w ill result from failure to consider n 
nnnnlnlutory nggrnvnlinR or millgAting 
factor, K irby v. Slnle, 748 P.2d 757 
(Alaska C l. App. 1907).

M odification of p resum ptive term . 
— The prooumptlve one-yenr lorrn lm- 
po*cd hy AS 12.56.126(e)(3), nnd by exion- 
aIom (d)(3), are auhject to modification he- 
cnuno of nggrnvnling or mitignling fnclor* 
nn well oa possible roferrnl lo 0 llirce- 
judgo pnnel like nil ollior pronumplive 
sculcncea. Edwin v. Slnlo, 762 P.2d 499 
(Alnnkn Ct. .'pp. 1988).

Countitullonnllty of prennmptWo 
sentencing provlnlonn, — Seo note* un­
dor Bnrno heading, AS 12.66.126. Nell v.

Slnle, 642 P.2d 1361 (Alnnkn Cl. App.
1982). »

A u th o rity  to aoutonce defendnnt, — 
Sc* notes lo A S 12.65.176 under calcldinc 
"Scnlcncing nulhority." Henlhcock v. 
Slnlo, 070 P.2d 1166 (Alnnkn Cl. App.
1983). Soe alao Wlnfrco v. Stale, 683 P.2d 
284 (Alnskn C l. App. 19B4).

A u th o rity  lo crento now fnclor*. — It 
appear* llin l llie legifllnlure, In ndopting 
tlda flection. In effect delegated lo the 
three-judge pnnol the authority to crenle 
new aggravating nnd mitignling factor* 
under Die common Inw, which would bo 
available for consideration In nuh*cqucnt 
cbbcb. Dnncer v. Slo t-, 716 P.2d 1174 
(Alnnkn Cl. App. 1986).

C onsideration of ovldence of reha­
bilitation. — Whero the sentencing 
record contnined unusually strong evi­
dence thnt a youthful fir*l offender hnn n 
particularly favorable potential for reha- 
idlitntlon, anti whoro (ho abaenco of statu* 
lory nggrnvnling or milignllng fnctora 
would hnve precluded the aeiitriicing 
court from giving nny consideration to 
Ihnt ovidnnco In irnpnniiig n sentenco, tho 
Alnnkn Court of Appeals thought referral 
to the thrce-Judge pnnol wa* expressly nn- 
thorir.od under thin flection nnd AS 
12.66.175. Smith v. Slnto. 711 P.2d 661 
(Alnnkn C l. App. 1985).

Once Iho court find* Iho milignllng fnc­
tor of unununl prospectn for rehnhilitnllon 
in Iho cane of n firBt offender, it should 
evaluate llie fnclor’s iinpnrl on an appro-
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causal lo the commission of a
crimo. Itonik v. Slate, 7fill I* *2«) OH 
(Alaska Ct. App. 1988).

A p p licab ility of (<l)(fl). — Mitigating 
fnclor In («lIttl> of llils errfinu. llinl Ihn nf* 
funs a wnn olio of the least m>i hnm Included 
in iho offense, applies lo llir ollcnac of pas 
session of o concenlnble fircnriii hy n felon. 
Slnte v. LoPorte, 672 I*.2d 405 (Alnnkn Ct 
App. 19831.

Pointing nn unloaded functioning .44 
cnliber replicn cnp-nnd-hnll pistol, n l nn- 
other person nnd pulling the trigger three 
limes is not nmong tlic "leant roi ions'* 
within tlic definition nf ihlrd-dcgrro an- 
snult. West nn v. Stnte, Gfdi P.2d 11815 
(Alnskn C' App. 1982), rov'd on other 
grounds. (582 l\2d l l l ! l  iAlnskn IOH4I.

For purposes of establishing the riiiti- 
gnting fnclor specined hi piuoginph (d)(9), 
reckless conduct is not per so less netious 
tlmn knowing or intcntionnl conduct. 
Adnrns v. Stole, 7J8 P 2d 1(51 (Alnskn Ct. 
App 1986).

Where the defendnnt nigucd the mill- 
gnlor of "least serious condurt" should np* 
ply, since his conduct would hnve mnxli* 
luted nn ntteniplcd rohhery under the for* 
mer slntutc although AS 11.•11.510 in­
cludes “ntteinpling lo Inkc prnpri ly"  nn 
rohhery, It won held tlinl since the tleferi* 
dnnt lind pointed n loaded gun nt tho vie* 
Ii i, the potential linrrn created liy hin 
rondncl was not lessened because lie re­
ceived no properly, nnd, therefore, the 
judge wna not clearly erroneous in reject­
ing this inlligntnr, Drgler v Stale. 7-11 
IV2d 559 lAlnnkn Ct. App. 1987)

The mitignling fnclor in «<IIf!#l whnie 
"llie conduct constituting the ofTeuse wns 
nmong Ihc least serious conduct included 
in the definition of the ofTemut" compores 
llie defendant's conducl in committing the 
offense with the conduct of olheis commit­
ting the some offense. It dors not compare 
classes of offenses. Aveogiiimo v. Slnto. 
767 P.2d 75 (Alnskn Ct. App. ll)H/ll.

Pnrngrnph (d)(9) would iilinost never ho 
npproprlntc fur conshlerntion in a enne uf 
sexual nhuse where llie victim 1h n 10- 
year-old child, .lolinsoii v. Slnle, 752 |\2d 
•193 (Alnskn Ct App. ltlflBl

Merger nf iiiitigiiting fnclorn. — 
Where the defendant in n fiist felony of* 
fender, the milignting fnctni thnt Iho con­
duct is nmong the lennl set ions w ithin the 
definition of the offense tends tn merge 
with the mitigating fnclor that the Imrin 
canned by llie defendnnPs conduct is con­
sistently minor nml hicoiinislenl with im ­
position of n snbslnntinl pm iml of im pris­

onment. Allan v. Stnte, 789 P.2d 467 
(Alnskn Ct App I9fl9i

No e rro r in rejecting proponed mill- 
gnting fnctor. — T iiiil judge did not en 
in rejecting the defendants argument 
llinl hie conduct wns milling tho least seri­
ous within the definition of first-degree 
rohhery, where the rohhericn appeared lo 
hnve heen well planned, weic executed in 
n tnnrmcr calculated in lender tho victims 
relatively helpless nml under circum­
stances llinl tended to minimize the possi­
bility of a report hy the victims lo the po­
lice; where the defendnnt clenrly created 
the impiession thnt lie liml u firearm Hint 
lie wns prepared In use; where the defen­
dant inllirlcd physical injury upon one 
victim; nml where n auhslniitinl amount of 
cash wns token. Davis v. Stnlc. 706 P.2d 
1198 (Alnskn Cl. App. 1985).

When considering whether or not (he 
conduct of ono convicted of issuing n bnd 
check wna nmong the leor.l serious within 
the definition of llie offense, thn monelnry 
value of tlio hntl check wns liy no menus 
llie only relevant fnclor; the planned nnd 
professional manner In which lie commit- 
led the oflense also reflected on ils  seri­
ousness. The sentencing judge did not 
nhuse his discietion in rejecting the pro­
poned milignling fnclor. tJnnl v. Stnte, 712 
P 2d 9(16 (Alnako Cl App. 1980).

"i.e o sl se rio u s" finding not e r r o r .— 
In rohhery prosecution, rinding the "lennl 
serious" mitignling fnctor wns not error 
given the fact thill the weapon uecd wns 
inopernhlc; Ihe nppnicnt lark of planning 
of the roldioiy on defendant's pint; the age 
of the diTeniliml; mid Ida lock of n prior 
record Stole v. ftlcharda, 720 P.2d 47 
(Alnnka Ct. A|»p 1986).

A p p lica b ility  of (<l)tll). — Pnrngrnph 
(d )(ll)  contemplated necessities such ns 
food or wnler; il iluen not inchnlo the de­
sire to attend n future courl proceeding, 
such ss nn ioil-of Mlnte custody henring 
Deglor v. Slole, 741 I* 2d 659 (Alnnkn Ct. 
App 1987)

A p p lica b ility  of (tl)U3). — Pnrngrnph 
(dll 13) requires Hint the trial court look 
lint only nl the defendant's pnsl conduct 
lad also nl the relnliomddp between thnt 
pnsl conduct nnd his present offense. 
Totemoll v. Stole. 739 P 2d 759 (Alnnkn 
(it App. 19871.

A p p iirn liitity  of (d)(14). — A trial 
judge wns chmily oironoous in rejecting 
the mitignling fnclor Hull on o(Tense in­
volved sum 11 (|Unhtities nf n controlled 
ntibnlnnco where Ihe defendant sold one- 
half g imiii of heroin on one occasion nnd
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ono-qitntler grmn on nnolhcr occasion nnd 
wns in possession of two lo four rtimiinr 
pnekots. Sotilnirn v. Slnle, 709 P.2d 1334 
(Alnnkn Ct. App. 1685).

F n m llln rlly  w ith victim . — In prose- 
cullnn for flrsl-drgrre sexual assault, da- 
fendnnl'n fmulllnrlty with Ills victim (Ids 
12 year-old daughter) wns not n mitigat­
ing fnctor. I lodges v. Slnlo, 500 P.2d 1203 
(Alnnkn Ct. App. 1903).

C. Alcohol or Drug Intoxication.

(ionatltuHounllty. — In provcnliug the 
court from considering ns n mitignling 
fnclor defendnnt's problems with alcohol 
nhuse ns lltoy related lo Idn rehabilitation, 
nuhsoction (g) doer* not viololo Alnskn 
Const., nit. j, 9 12, or Infringe upon the 
separation of powers. Koteleo v. Slnto, 660 
P.2d 1109 (Alnskn Cl App. 1083).

Tho exclusion of voluntary Intoxlcntlon 
mid chronic alcoholism ns mitignling fnc- 
tors in dctanninlng npproprlntc senlenccs 
for those subject to presumptive sentenc­
ing in not n denial of equal protection be­
cause the legislative rejection of these 
conditions ns mitigating circumstances is 
consistent throughout the criminnl code 
nnd tharc nro sufficient rensons In justify 
tho exclusion. Wright v. Slnte, 655 P.2d 
1226 (Alnskn Ct. App. 1983).

Alcoholism  ns consideration for sen­
tencing. — While voluntary Intoxication 
or n history of alcoholism cannot ho con­
sidered nn aggravating or mitigating fnc­
tor for tho purposes of presumptive son* 
tcnclng, when n violent crime Is commit­
ted under the Influence of alcohol by n 
person with a background of alcohol-re­
lated violence, his background should be 
considered by tho court In determining 
tho extent lo which rehabilitation will re­
alistically be accomplished by the son- 
Innca which It Intends to Impose. Stnto v. 
Ahwlnonn, 035 P,2d 4HR (Alaska Ct. App.
1981).

Increased sentenco uphold. — The 
addition of five years suspended imprison­
ment to n five-year presumptive lerm for 
drunk-driving manslaughter wns not 
clearly mislnkcn, where Ihn nggrnvnling 
fnctor for increasing Ihe sentence was do 
fondant's decision to operate n motor vehi­
cle nfier having consumed enough intoxi­
cating liquor to rainc hia blnod-nlcoliol 
level to almost twice the lepnl maximum. 
Ktnnovlch v. Slate, 731 P.2d 698 (Alnskn 
Ct. App. 1987).

I). F.lem rnts of Offonso ns Factors.

ntihsccU oii tn) construed. — Subsec­
tion (e) does not purport to deal with lim i­
tations on tho applicability of presump­
tive sentencing under Ad 12.66.126 and 
docs not procludo the uso of n prior convic­
tion to invoke presumptive sentencing un­
der AS 12.66.126 when that prior convic­
tion la a necessary element of the present 
offense. F y v. Slnte, 665 I\2d 789 (Alnskn 
Ct. App. 1983).

Th o  un derlyin g policy of subsection 
(c) of thia section is to ovoid double pun­
ishment for the same conduct. Juneby v. 
Stnte. f i l l  P .2d 823 (Alaska C l. App.
1982), modified on olher grounds nnd nffd 
on rehearing, 665 P .2d 30 (Alnnka Ct. 
App. 1903).

Where violence and In ju ry  aro c h a r­
acteristic  of nn offenso defined hy stat­
ute, Iho mere fact of nomo physical Injury 
to the victim ns a result of the defendnnt's 
conduct, though technically an aggravat­
ing factor under subsection (c)(1) of this 
nectlon, will nut justify a significant In­
crease In the presumptive term. Juneby v. 
Slnte. 041 P.2d 823 (Alaska Ct. App.
1982), modified on other grounds nnd a (Til 
on rehearing, 065 P.2d 30 (Alnskn Ct. 
App. 1983).

Sinco presumptive terms nrc Intended 
to bo applicable In typical cases, nnd not 
In oggravnted or mitigated cases, the pre­
sumptive 10-yenr term applicable to de­
fendnnt must be deemed to lake into oc- 
count the potential for violonce nnd tho 
likelihood of some degree of physical in­
ju ry  which Is typical of the ofiensc for 
which ho was convicted, firnt-degree oox* 
ual nosnull. Juneby v. Slnte, 6155 P.2d 30 
(Alaska Ct. App. 19B3).

M erger of aggravating nnd m itigat­
ing factors based on nnrno Intont nnd 
conduct of accused. — Seo Juneby v. 
Stale, 666 P.2d 30 (Alaska Ct. App. 1983).

C onduct lending to p rio r conviction 
ns a fnclor. — Consideration as on aggra­
vating factor of conduct by the defendant 
for which o separate conviction hns been 
entered nnd a aepornte sentence imposed 
Is prohibited. Juneby v. Slnle, COG P.2d 30 
(Alaska Ct. App. 1983).

T h e  p ro visio n s of subsection (0 of 
this section m ust be rend to require 
more lhan n pro forma, conclusory state­
ment that nn aggravating or mitignling 
fnclor hns or hns not been shown by clear 
and convincing evidenco. Juneby v. Slnle,

IV . FINDINGS OF COUHT.
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lion  uf the ollenno lo  which lie pled nil ran- 
lent. .firhmcker v, n l«•. 739 P 2d l i l t )  
(A lnskn (.'I A|»|> 11)117)

Pn rn g rn p h  tc ) ( l3 )  rafU'etft lit le ilflt 
two d is tinct leg is la t iv e  In te rests : There 
is u public interest in having the elution of 
public safety officers carried out efti- 
ciently nnd freo from hfinlrnncc; there in n 
separate interest in Avoiding llie  addi­
tional possibility o f public danger gener­
ated whenever n safety officer in cha l­
lenged or hindered in tlic execution o f his 
duties. G ilbreath v. S ln le , 5KB l'.2d 1364 
(A laska Gt. App. 1983)

P n rn g rn p h  (c ) llO ) c on stru ed . — 
Nothing in the legislative history sup­
ports Ihe suggestion thnt paragraph 
<cM 1 i*I in to be applied on ly when the o f­
fense far which thn defendant In being 
sentenced is Itse lf susceptible la the rhnr- 
nc lrri/n tion  o f being "directed n l" name* 
one; in llie r  thin paragraph plninly slates 
on ly that the conduct constituting the o f­
fense must he directed at a public sais ly 
officer. Gilbrcnth v. State. (558 P.2<| 1.15-1 
(A lnskn Gt. App 1*183)

Ihe ro iir l rejected (he argument that 
defendant's afTense was "conijdeto" when 
the police officer first saw defendant with 
the gun, before defendant wns even aware 
o f the officer'a presence, so tlm l defen­
dant's subsequent conducl could nut hr 
considered under paragraph (ell 13) o f this 
section G ilb reath v. S ta le , GG8 P.2d 1351 
(A laska C l. App. 1983).

L iv ing  s itu a tion  cove red  hy (c )(IH ). 
— Pnrngrnph (clt 18) covers a living niltm- 
tlon such as that where three men are liv ­
ing lagclher in the house one o f them 
owns. Komnklm k v. S ta le . 719 I ' 2d 10-15 
(A lnnka C l. App. 1985)

A pp lic a b ility  o f  (c )(IH ). — Thnt defen­
dant's m inor sexual obuse victims were 
members o f the social unit comprised o f 
those liv ing together in Ihc seme dwelling 
ob the defendant selves to aggravate tho 
ofTcnne s ligh tly ; Im l this aggravating fac­
tor, standing alone, would not ju stify  im ­
posing a sentence on n first-fe lony o f­
fender equal to the presumptive term for a 
second felony nfl'ender; it ccttninly would 
not Justify n more sevcie sentence Ihnn a 
second-felony offender would irculve. l)!;» 
v. Stnte. 738 P  2d 1117 (A laska Ct. App.
1987) (decided p rior to 1988 amendment) 

l ' r r i . i s  in n pp ly ln g  p o rn g rnph  
(c )(20 ). — The sentencing judge erred in 
applying pnrngrnph tc)(20 ) nn an nggin 
vnling fnctor where ihe defendant was on 
probation 5»r offenses lh a l weic felonies

A laska law ; AS 12 55 1-15 applies In defin­
ing whnl a "felony r hoi go or conviction" Is 
Ini purposes o f pnnigrnph (c)(20). Kuvnas 
v Shitr, 59G l\2d  581 (A laska Ct. App. 
1985).

P a ra g ra p h  (r . ) (2 l) con stru ed . — The 
term "crim innl h istory" In subsection 
tc)l21 ) doen not connote or denote past 
crim inal convictions, Im l merely past con­
duct viulntivc o f crim ina l laws. Kagan v. 
S la te , 779 P.2d 1258 (A lnskn Ct. App.
1989).

Inc iden ts u f m lsem iduct " s lm l l i r  111 
nn fu ro " . — Incidents o f misconduct mny 
fn lily  be said tn be "sim ila r in nature" i f  
they involve the same typo o f crime. The 
statutory requirement o f s im ila rity  is sat­
isfied when a defendnnt who currently 
stands convicted i f  theft (a shown to hnvo 
heen form erly rortvicled n f oth< r thefts. 
No additional factual showing is needed. 
Ke lley v. .Stnte, 785 l\2 d  567 (A laska Ct. 
App. 19901.

F ind ing  n f ngg rnvn ling  fn c to r n o l 
e rrm im n is . — Finding o f an nggrnvnling 
fnclor, lim l defendant's assault wns know­
ingly d u e lled  nt a Inw enforcement ofli- 
ce i. won not c lco ily  erroneous. Sm ith v. 
S ln le . (582 l\2 d  11*25 (A lnskn Ct. App.
1981).

D e fendan t conv ic ted  os p rin c ip a l 
not m in o r redo p la y e r . — The m lligu ling 
fnctor specified in subsection (d )(2 ) o f this 
section, (Im l "(lie  defendant, n llliough nn 
itccnmplkv, played on ly n m inor role In 
the commission o f the offense," is Inapp li­
cable to defendants convicted os princi­
pal? Mclleynnlds v. Stnte, 739 P.2d 176 
(A lnskn Ct App. 1987).

S en tence fo r  te r ro r!» l(c  bom bing . — 
Sentence o f four years, with ouo year sus­
pended, for torroristic bombing wns oxces- 
aivo, wheie the aggravating fnctora o f do- 
liberate c rue lly  nml p rior repented In ­
stances o f assaultive behavior wore nol 
supported by the iccord. A llen v Stats, 
759 I ’ .2d 541 t A laska C l. App. 1988).

ft. M itigating  F a c to rs  Conor a lly .
M itigating fn c lo rn  m ust bo estab ­

lished  hy c le a r and conv inc ing  e v i­
dence , nnd the tr ia l court's rejection o f n 
m itigating factor w ill he nftirmed unless 
c learly enonenus. Degler v. S lnte, 741 
i\2d  859 (A laska C l. App. 1987).

T r ia l c ou rt sh ou ld  no t p rupnso  non- 
s ta tu to ry  m itigating fn c lo r  to th ree- 
Judge pane l w here  le g is la tu re  n p rc lfl- 
r a l ly  re jec ted  that fn c to r fo r  In c lu sion  
In suhtiec lh in til). Whore Ihe log is ln lu ir
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such nn tho relationship belween n defen- 
druil'n past conducl and his preneul ,.f- 
fenne, nnd imposed lim ltntlim s nu the ti la l 
court’s power to consider (lin t relationship 
in m itigation nf senlence, tho trin l court 
nliouhl not propone the same mitigating 
fnctor to the three-judge pnnol without 
complying with the limitations', (o do so is 
lo  suggest a rominon-lnw development in ­
consistent w llh  legislation. TotcinofT v. 
Stnte, 739 P.2d 769 (A lnskn Ct. App.
1987).

A p p llc n h ll lty  nf (d )(2 ) nnd (d )(0 ). — 
Sentencing courl did nnl e rr in denying 
the defendant's request for consideration 
o f (d )(2 ) nnd (d )(9) where tho record sup­
ported Iho inferenco Hint tho defendant 
nclod aa a lookout for n robbory. 
A la lu lbsqu l v. State, 728 P.2d 1211 
(A laska Ct. App. 1980).

Ix jg la ln t lv o  In ten t In (d ) (3 ) .—  le g is la ­
ture Intended m itigating fnclor provided 
in pnrogrnph (d )(3 ) o f (Ids section tn bo 
Interpreted more broadly than the defense 
o f duress. The ilefcnso o f duresR and tho 
related defense o f necessity hnve bren 
narrow ly defined nt common Inw to excuse 
crim inn l behavior only in very lim ited cir- 
cumstnncen. Dell v. S ln te, 658 P .2d 787 
(A laska  Ct. App. 1983).

This section provides an a llev iation o f 
Ihe code's treatment o f imperfect defenses, 
in thnt evidence that defendant in good 
fa ith aubjeclivoly believed fnc'a which if 
true would have established a dofcr.no ju s ­
tifying his conduct, hut which the judge or 
ju ry  concludes would hnve been unreason­
able under circumstances, may warrant 
m itigation o f presumptive sentence. Dell 
v. S la te , 658 P.2d 787 (A laska Ct. App.
1983).

A c ting  und e r c om pu ls ion . — In order 
for n defendant to estnbllsh the i.litigating 
fnclor that ho acted under compulsion, tho 
compulsion most he o f a sufficiently ex­
traord ina ry  naturQ that it approaches be­
ing o defense to llie  cninc; a trin l judge 
could properly conclude thnt lo  the extent 
n stepfather convicted o f having sexual ro­
tations with his strpdaughtcr over five 
yenrs octcd under compulsion, it wno Iho 
sort o f compulsion which would bo ord i­
nary and expected in lb s  commission nf 
this kind o f offense. Uynuin v. S la te , 708 
P.2d 1293 (A lnskn C l. App. 1986).

C onduc t In flu en ced  hy se riou s m nrl- 
In l p ro b lem  was not action under duress 
or compulsion o f a sufficiently extraord i­
nary nature to approach being n defense. 
Nftnhnnlnnk v S ta le . 7 -il l\ ? d  475 f Aln*kn

Im pe rfe c t de fenao teat u n d e r (d )(3 ) 
mot, — Where slnto thought enough of 
appellant iiimnlo'n concern over family 
matters lo give him nn eight-hour pass, 
ami where nppellnnl a llegedly panicked 
ami left correctional foci lily* n few hours 
la fore his pnsa was scheduled to com­
mence, under such circumstances, i l could 
la found that appellant's crim inal conduct 

anticipating pass hy a few hours — ba l­
anced against harm he subjectively be­
lieved would occur —  permanent repara­
tion from Iris children — met tho test nf nn 
"impel feet" defense under AS 12.65.165- 
(d l(3 ) so as to reduce presumptive sen­
tence. Dell v. S to le, 668 P.2d 787 (Alnskn 
Ct. App. 1983).

fmp**rfoct de fense  test n o t mot. — In 
provocation for escape In ihe second de­
gree, defendant's avldonce o f homosexual 
advances toward him , by another Inmate, 
ond of bis concerns about fam ily  mnltcrs 
failed lo establish m itigating fnclor ns 
would Justify reduction o f hi" sentence un­
der AS 12.66.166(d)(3). Whitmore v. 
S ta le , 657 P.2d 869 (A lnskn C l. App.
1983).

Where defendant offered to show thnl 
ho had attempted to obtain money 
through robbery because he wns desperate 
for money lo  attend nn out-of-state cus­
tody henring, it wns held Hint tho judge 
wnn not clenrly erroneous in rejecting this 
mitign*or. 1'eglcr v. State, 741 P .2d 659 
(A lnskn Ct. App. 1987).

C on s id e ra tion  o f m on ln l s ln to  and 
m ental Illn ess . —  A trin l court, in impos­
ing a presumptive sentence, mny consider 
tho in terp lay between the defendnnt's 
mental stnte nnd any mental illness ho 
mny hnve in determ ining whether Hie de­
fendant hns proved by c lear nnd convinc­
ing evidence tho requirements o f para­
graph (d)(3). I ln r i  v. S ta le , 702 P.2d 651 
(A laska Ct. App. 1986), declining to over- 
ru le  Doll v. S lnto, 660 P .2d 787 (Alnnkn 
C l. App. 1983).

A p p llc n h lllty  u f (d )(7 ). —  Sentencing 
courts should apply tha statutory lan ­
guage o f pnrngrnph (d )(7 ) on n cnsc-by- 
cose basis, gulden by llie  p lain ond ordi­
nary meaning o f ils terms, ra ther lhan 
npplylng n restrictive Interpretation o f 
tho m ilign llng fnctor o f provocation. 
Itonrk v. S ta le , 768 P .2d 6 (4  (A lnskn C l. 
App. 1988).

T r ln l court did not err In rejecting ns n 
mntler o f law defendant's contention thnl 
"provocation" may ho found far purposes 
nf pnrngrnph fdK7l whenever Ihe victim**
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p n  ju ry  lit t r ln l .  — A sentencing judge 
may (like into nc(»iin l h it hulled tluit the 
defendant cm iim ilied pc rju iy  nt his li ln l ,  
1ml 111(i Judge mny do ho on ly  In llm  extent 
llin l the alleged pe rju ry  in lined hy him nn 
indicin iu detcm iine the defendant's pn- 
tc iilin l for re lm b ilitn lion , tliun it in im ­
proper lu culiniicc the nenlence ns punish- 
nient foi the alleged perjury. I ’yrdal v. 
S ln le , t i l7 P.2u 513 f A laska lOHO); Cole- 
liinn v S ln le , 621 P  2d 069 < A laska I HMD), 
vert, denied, 464 U S 1099. 102 S. C l 663, 
70 I, F.d. 2d 628 (IU811.

S ln le  w ithou t d isc re tio n  lo  supp ress  
fn c lo rn . — A lthough thu s ln le  linn Uincre- 
lion whether or not to liin tilu te  n pronccu- 
(ion , the ntntc hns no discretion to sup­
press evidence o f pnsl convictions or ng- 
grnvnting or m ilign ting fnctoro. Hartley 
v. Stnte, 663 P .2d 1052 (A lnskn C l. App. 
19821

Suspen s ion  o f  e rro n e o u s ly  In- 
crcnsed  sen tence im m n te r ln l. — When* 
the court did nol find nggrnvnling circum- 
stances, increasing o f the presumptive 
sentence wns e rro r even though the in- 
crcnsed sentence wns suspended. 
McMnnuein v. S ln le , 6511 P.2d 414 
lA lnnkn C l. App. 1082).

I i ir rc n sc t l sen tence  uph e ld . - See 
hang ton v. S ln te , G62 P. 2d 954 t A laska 
Ct. App. 1983); W illn rd  v. S ln to . 662 l\2d  
!)7J (A lnskn C l. App. 19831; Ihiluuto v. 
S la te . 690 |V2d 609 I A laska C l App 
19 8 4 1.

Wheic a defendant was n fiis l-fe lony o f­
fender far Jiresumplivc sentencing pu r­
poses Imt be hnd been convicted o f several 
serious iniiidf-nienmiiM, and intent noun 
ram luct with hin daughter had gone on for 
several yearn and involved fu ll itrier- 
course, n sentence o f five yenra with Ivno 
yenrs suspended was not excessive though 
his sentence exceeded two yenrs, the pro- 
Bumptiva sentence far a necoritl-fchiny o f­
fender convicted o f a clans C felony, be- 
cause Ihl* case could lie termed excep­
tional Theodore H la le , 692 P .2d 997 
(A lnskn C l. App 1985).

Scope o f re v iew . - See notes under 
heading "Iteview o f presumptively im ­
ported sentences," AS 12 05 121). dunehy v. 
S ta le , 641 I* 2d nn.3 (Alitakti C l App. 
19821, modified nil other giminds nml rill'd 
on rehenring, 665 P .2d 30 (A lnnka Ct
App I m u

I I I .  A G G Il A V A T IN G  AND
M IT IG A T IN G  FA C T G ItS .

A. A gg rnvn tlng  F a c to rs  G en e ra lly .

Hum te l. • Superior court a rm l In taking 
into consideration aggravating fnclorn 
which were not enumerated In subsection 
(r ) o f tills  ncclion a l the lln ie  o f sentenc­
ing. Wnailn v. Stnte, 667 P.2«l 184 (A lnskn
1983).

V ic tim ’s p h y s ic a l lr \ ju rlen . — Slnco 
the victim's physical in ju ry  In not n nccen- 
sm y element o f the crirna n f ncxtinl ns- 
snult in the fita l degree, tlic superior 
court pinpcrly considered the victim's 
physical hvjurien ns nn nggrnvnting fnctor 
in sentencing tho defendant. Woods v. 
Stnte. 007 P 2d 184 (A lnnkn 1983).

M nnne r in  w h ich  c rim e  com m itted . 
— I ii evaluating a defendnnt nn a worst 
a (Tender for Hie purpose or Imposing a 
maximum sentence, the mnnner in which 
the crime wan committed ns well oh the 
defendnnt's d iam ete r and background nrc 
nignlficnnt. Nnpnyonnk v. Stnte, Ct. App, 
Op. No 1041 (F ile  No. A -2672), P.2d

(1990).
Thn te rm  "d e lib e ra te  c ru e lly ,"  nn 

used in subsection (c )(2 ) n f this ncclion 
muni be ic o llid e d  lo  inntnncea in which 
pain, whether plivaice.l, psychological, or 
cmolinm il, is indicted gratuitously or ns 
no end in itse lf. Conversely, when the in ­
fliction o f pain nr in ju ry  is merely n direct 
means tn accomplish the crime charged, 
(In! lent far ealiihmdiing tiro nggrnvnting 
fnc lor n f de lihera le  cruelty w ill no l ho 
mot. Junehy v. S ln te , 641 P .2d 823 
(Alnnkn Ct App. 1982).

De lihera le c rue lly  ip conducl which In­
volves g in lu ihn is ly  inflicted torture or vl- 
ah'iire Janes v. Shite , 706 P .2d 107 
(Alnnkn Gt. App 1988).

Finding Unit defendant convicted o f *ec- 
and-degree murder acted with deliberate 
c rue lly  wan not clearly m istaken, 
Kntnnkliuk v. S ls tc , 719 P,2d 1046 
(A laska (! l App. 1986).

A p p lic a b ility  u f (c )(4 ). —  Muro posses­
sion nl a dangerous instrument iloen not 
satisfy the requirements o f (c)(4), 
Ahdolhriffui v. S la te , 728 P 2d 1211 
(A lnskn L't. App. 19R6).

The  t r ia l c o u rt e rred  lu  c onc lud ing  
tha t the ngg rrw n to r In pn rng rnph  (c )(6 ) 
h ad  heen estab lish ed  where the rinding 
o f vu lnotab ility  wnn based nalrdy upon nn 
envinmmentnl factor, thn l tho victim was 
in her awn apartm ent where nho hnd a 
right to he protected, llrnnh.-n v. .Slnlo, 
705 P 2d 1311 (A laska Ct. App. 1986).

I 'a ra g fi ip h  ( r ) l l l )  rn n s tru e i l. — While 
it appearn that the legislature wanted tho 
aggravating fnrtur in paragraph (c )(8 )
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prior crim inal behavior other thnn ennvic- 
Ilona, there Is nn IndlcsHon that (lie tr-gln- 
In lu re Intended lo fu rther broaden the ng­
grnvnting fnctor to Include n single prior 
Incident o f nggrnvnlcd assaultive behav­
ior. Nnnhonlnok v. S tn lc , 744 P.2d 420 
(A lnskn Ct. App. 1987).

A p p llc n h ll lty  o f  (c )(8 ). —  The ntntc 
court o f nppcnln inler?»roiwd llie  current 
version o f pnrngrnph (c )(8 ) n» applying 
only to crim innl conduct which arose niter 
tho effective dale nf Hie 1982 nrncmlmonl 
o f tho porngrnph lo  nvold nn ex post facto 
law problem. Newanm v. S la te , 72li P.2d 
6G1 (A laska C l. App, 190G).

In o rd in a te  weight g iven 1 ;  se r io u s ­
ness o f p r io r  conv ic tion . — Composite 
term  o f sixty yenra upon conviction o f two 
count* o f sexual nbuBe o f n m inor in the 
fira t degree wan c learly m istaken, nnd the 
cnac wna rernunded fo r imposition o f n 
total nentcnce not to exceed sixty yenrs 
w ith ten yenra ntiapcnded, where the sen­
tencing court’s reliance upon the noriuus- 
ness o f defendant's p rio r murder convic­
tion pinced Inordinate) nnd disproportion- 
o le  weight on n single nggrnvnling fnclor. 
M urrny v. Stnte, 771) F\2d 1131 (A lnskn 
Ct. A pp. 1989).

I ’ r l o r  n annul liv e  conduct c on sid ­
e red . —  T rin l court, In importing nenlence 
upon n conviction for noxun! nssnult in the 
firs t degree, did nnl n rr in cnasideting the 
nasnulttvn conduct, which occurred during 
defendant's prior felony (bu rg la ry ) in de­
term ining thn l the stnto established the 
nggrnvnting fnctor net forth in nuhseclion
(c )(8 ). Knnknntnn v. Stnte, 766 J\2d 101 
(A lnskn Ct. App. 1988).

"M oa t se riou s conduct In c lu d ed ."  —  
The legislative history o f pnrngtnph
(c )(10 ) of this section makes i l elenr Hint 
the draftern oT this provision Intended 
thnt tho determ ination o f whether nn or- 
fem lor's conduct "wns nmong tho most se­
rious comhict Included in the definition o f 
thnt offonse" wns lo bo 'inscd on nn assess* 
merit o f (lie specific fnctn o f encli cose, 
viewed ill ro ln lion  to Ilia  innnt serious po­
ten tia l conduct constituting the ofTcnno 
charged Juneby v. S ln te , C41 l\2d  023 
(A lnskn C l. App. 1982), nfTM In port. GG5 
I*.2d 30 (A lnskn C l. App. 1983).

lu  order to (im l nn nggrnvolliig fnctor 
under subsection (c )(IO ) o f Ibis section, it 
Is not necessary Lo establish that there nro 
no other coses involving rnnro serious con­
duct; i l is sufficient i f  the nfTcnno fa lls 
within the general rlnsn o f thn moot sort- 
nun offenses Peelank v. .Stale. 666 I ' 2d

Since a finding o f "most an ions con­
duct" under pn>ngrnp!t(c)(l(>) uf this sec­
tion would bo bosod pertly  on other speci­
fied nggrnvnting factors, Oils factor 
should properly ho vlowed ns subsuming 
the nggrnvnting factors on which it in 
bnned. Peetnok v. State, 656 P.2d 1308 
(Alankn Ct. App. 1982).

AS 12 65 .l5 6 (c )(1 0 ) stresses conduct in­
volved In specific ofTense under consider­
ation rather than personnl cluirnctnrislics 
o f  offender nnd rcipllren comparison of 
conduct constituting crime In question 
with o ilie r conduct which would satisfy 
elements o f the offense/. BrezenofT v. Sto le, 
668 P.2d 1359 (A lnskn Ct. App. 1983).

Defendant's repeated acts over n five- 
year period o f sexual molestation o f 12- 
year-old adopted daughter nnd resultant 
psychological damage to child could lie 
considered nn being "among the most seri­
ous conducl" under AS 12.55.165(01(10) 
nnd thus mny ju stify  n nenlence crpinl to 
one that could hnvo heen imposed on nn 
oPc^der who used a firearm  or caused se­
rious physical li\jury lo nn older victim ns 
n resu lt o f a single Isolated nssnult. Rcker 
v. S late, 666 P.2d 577 (A laska Ct. App.
1982).

While no violence wna involved, tria l 
court properly found Hint nppellnnt'fl cm- 
bcrzlomcnt o f $140 ,000 from her employer 
over a ono-year period wns among the 
most serious conducl prescribed hy the 
statute nml served to distinguish l l  from 
prior cases In which auhnlnntinl sentences 
for rm ln z rlrm en t were disapproved, nnd 
elg lil-ynnr sentence w llh  four yearn sus­
pended wnn not excessive. Hier.cmiff v. 
S ln le , 658 P.2d 1369 (A lnskn Ct. App.
1983).

The courl could proporly consider the 
amount o f damage cnusod (o a commercial 
building, the value o f the trnclor-trn iler 
tho defendnnt took n fle r entering Hie 
building, nnd tho fnct of its use nnd aban­
donment ns circuuu toners constituting 
(ho "most serious conduct”  for burglary in 
tho second degree. M arlin  v. Sta le, 704 
P.2d 1341 (A laska CT. App. 1985)

lu  imposing sentence for nlternptcd ns- 
snult in the first degree since tho Irin l 
courl could nm l l l in l defendant's actions 
woro In part premeditated (i.e., that nt the 
lennl he fnreanw physical In jury, if not se­
rious physical in jury, lo victim). Increas­
ing Ilia presumptive term by onn year of 
incarceration was nol clenrly mistaken, 
nor wna (lie- court clenrly mistaken in con­
cluding lim l defendant's conduct wnn . - ,............. ............. .. .. i i ... ♦ •”
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1177 (A lnnkn CL AJ»|» 1989); Mnsney v. 
S ln le . 771 1*2.1 1131 (Aliutkn CT. App. 
1989); I ’ n lm er v. S ta le , 770 1*2.1 296 
(A lnskn CL App. 19891; M orre ll v. S ln le , 
772 I*.2tl 659  (A lnskn Ct. App. 1909); 
Charles v. S tnte, 780 P.2.1 877 (A lnskn C l. 
App 1989); Scliucncinnnn v. Stnte, 781 
P.2d *005 (A lnskn C l. App. 1989); llnycn 
v. S tn lc , 78.5 P 2.I 33 (A lnskn CT. App. 
19901; I In rr ls  v. S tn lc . 790 P.2d 1379 
(A lnskn Ct. App. 1990)

(Quoted In Ln.istercr v. 5>lnlo, 693 P.2.1 
087 (A lnskn CT. App 1086); Mm In v. 
S ln le , 090 P.2.1 880 (Alnnkn C't. App. 
1985); Hancock v. S ln te, 700 P .2d 1104 
(A lnskn CT. App. 1985).

S tn ted In Tuckfield v, S ln lo , 021 P .2d 
1360 (A lnskn 1981); Horn v. Stnte, 633 
P.2d 1021 (A lnskn C l. App. 1981); Linn v. 
Si. c. 658 P.2.1 160 (Alnnkn CT. App. 
19H3); S ln te  v. RnBlopnoff, 059 P 2.1 630 
(A lnnkn C't. App. 1983); S to le  v. B rink ley , 
681 P.2d 351 (Alnnkn C l App. 1984); 
Bynum v. S tn lc , 70B P .2d 1293 (A lnskn 
C l. App 1905); Thomos v. Stnte, 710 P .2d 
1017 (A lnskn Ct. App. 19851; Tulowctzkc 
v. Stnte. Dep’t o f Pub. Safety, 743 P .2d 
368 lA lonko 1987); (h lb e rg  v. Stnte, 761 
P .2d 13G8 (A lnskn Ct. App. 1988); S lewnrt 
v. Stnte, 750 P.2d 900 (Alnnkn CT. App
1988)C ited in W hittlesey v. S lide , 626 1*2.1 
10GG (Alnnkn 1980); l.nw v. Stnte. G24 
P .2d 284 (A lnnkn 1981); Lcuch v. Slnte, 
G33 P .2d 100G (A lnskn 19811; T r i l l  v. 
S ta le . G26 P.2d 882 (A lnskn CT. App.
1981); Nenkok v. S lid e , G53 P.2d 668 
(A lnskn C l. App. 1982); Km r v. S ln le , GGO 
P .2d 460 (A lnskn C l. App 1983); Howard 
v. S to le , 664 P .2d 603 (A lnskn C l. App
1083); M nrtln  v. Stnte. 661 P.2d 612 
(A lnskn Ct. App. 1983); Ilcn tlirack v. 
S tn lc . 670 P .2d 1*65 (A laska Ct. App. 
1983); Mnnl v. Stnte, (170 P 2d 708 
(A lnskn C l. App. 1983); L loyd v. S ln le , 
072 P .2d 162 (A lnskn Ct. App. 1083); 
S linw v S ln lo , (377 P 2.1 26!) (A lnskn Ct. 
App- 1984); Cnrdes v. S lide , 670 P .2d 01 I 
(A lnskn Ct. App. 1984); K link v. .Stole, 
G83 I* 2d 726 (A lnskn Ct. App. 1984); At- 
kinsiui v. S tide , 699 P 2d 881 (Alnnkn Ct. 
App ) 1)85); Richey v. Stnte, 717 P 2d 407 
(A lnskn C t. App. 1986); Kuvnnn v. Stnte, 
717 P,2d 855 (A lnnkn Ct. App. 19861; 
W hitlow v. S ln te , 719 P.2d 267 (A lnskn 
C l. App 1986); Cihnnn v. S to le , 719 P.2d 
687 (Alnnkn C l App. 1986); Ewell v. 
S to le . 730 I* 2d 164 (A lnskn C l App. 
,9 8 6 ); S tn .e v. K rii'gcr, 731 P 2.1 5112

SwoHin v. Slid.*, 74 I I' 2.1 *124 (A lnnkn C l. 
App. 1987); ll.m .l v S ln le . 747 I ’ 2d 640 
(Alnnkn C l. App 198/); Coiuegys v. S to le , 
747 P .2d 651 (A lnskn C i. App. 1987); 
K i lb y  v S ln le , 718 l\ 2 d  757 (A lnskn Ct. 
App. 1987); W in lh e r v. S lid e , 749 P .2d 
1356 (Alnnkn Ct. App. 1988); Monroe v. 
S ln le , 752 P.2.1 1017 (A lnskn C t App.
1988); Howell v S to le , 758 P.2.1 103
(A lnskn CT. App. 1908); C n lu ie lo ff v. 
S ln le , 768 P .2d 128 (A lnskn Ct. App. 
1938); Jnunou v Stnln, 7G4 P .2d 308
(A lnskn C l, App. 1968); l.ow ionco v. 
S lide , 701 P .2d 318 (A lnskn CT, App.
1988); i.u rpke v. Stnto, 766 P.2d 988
(Alnnkn Ct. App. 1988); Fow ler v. Stnto, 
766 l\2d  688 (A lnskn Ct. App. 1088); 
Newell v S ln le , 771 P.2d 073 (A lnskn Ct. 
App 1989); Ham ilton v. Stnte, 771 I*.2d 
1368 (Alnnkn C l App. 1989); D eH art v. 
S ln te , 781 P.2d 989 (A lnskn CT. App.
1969).

IL  A D JU S T M E N T  O F  
P R E S U M P T IV E  S E N T E N C E S  

G E N E R A L L Y .
T e rm  su b je c t lo  m od lfic n t ln n . — Tho 

presumptive onc-yvnr term imposed by 
AS 12.66.125(e)(3 ). nnd by extension
(d )(3 ), nrc mibjccl tn modification becnuso 
o f aggravating nr m ilignting fnclors ns 
well no possible re ferra l to n three-judge 
pnnel liko nil other proBtunplivo sen- 
lence*. Edwin v. Stnte, 762  P .2d 499 
(A lnskn Ct. App. 1988).

Tw o-step  prncesB, —  The adjustment 
o f n prenumptive sentence for nggrnvnting 
or m ilignting fnclnra canentinlly Involveo 
n two-step process: The first stop, nn evi­
dentiary one, is comprloed o f establishing 
existence o f specially ntlcgcd factors, n».d 
umlor subncctiuii If) n f this section ench 
nlleged fnctor must be proved by clear nnd 
convincing evidence, nnd tho proponent o f 
tlic fnc lor hems the burden o f proof. Tho 
second slop, however, Involves n Judgmen­
ts) rle tnou l rn thor Ihnn nn avh lon lln ry  
uno nnd requires 'in evaluation hy tho 
c.nirl o f fnctora Hint hove been estab­
lished, nnd n .le tcrm ino lion  o f the extent 
lo  which Ihe fnclorn w ill Justify nn upward 
nr downward adjustment nf tho opplicnhlo 
pirnun ip llvc le rm . .Juneby v. Stnte, GGG 
P.2d 30 I Alnskn Ct. App. 1983).

A d ju stm en t on  bnslo o f  n on n ln tu to ry  
m ilig n lln g  fn c to r . — Fo r purpones o f fu ­
ture coses, when n cnee involving n pre- 
nmnptivr le rm  in excess o f four yenrn is 
referred tn Ihe Ihrco-jm lgo pnnel on Iho 
•-nl.- Iitt-i* nf n m m *ln lu ln rv m ilignting
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tenco bolnw 60%  o f Iho prcsumplive term 
w ill norm n lly ho deemed Inappropriate 
nnd clenrly mlatnkcu unless tho panel ex­
pressly concludes Hint such n sonlence is 
required to nvold mnrdfcst ir\j»istice, nl- 
though the pnnel hns ju risd iction to Im- 
poso ft sentence o f less tlinn 60% nf the 
presumptive soidenco. Stnte v. Price, 740 
P .2d 476 (A lnakn Ct. App. 1907) (not ap­
p lying ru le  in present cnees).

A d ju s tm en t n Ju d ic ia l fu n c llo n . — 
Tho losk o f determ ining the amount by 
which n prsimmpHvo sold.men should he 
Incrennod upon proof o f sn aggravating 
fnctor ie not nn evidentiary ono for which 
tho stnto Is responsible, hut n jud irifd  one 
for which tho court is responsible Juneby 
v. Stnto, 666 P.2d 30 (A laska C l. App 
1983).

S en ton c ln g  p ow e rs  o f thrnc-Jm lgu 
pnne l n ro  no t su b je c t to re s tr ic tion  u n ­
d e r  sub sec tion  (n )(2 ). Stnte v. Price, 730 
P .2d 169 (Alnnkn Ct. App. 1986).

D c v ln t lo n  from  pronum pttvn sen- 
tenco  no t au tom atic . —  It Is nppnrcnt 
from the Inngungo contained nt tho begin­
ning o f subsections (c) nnd (d) o f thin sec­
tion thnt increases o r decreases uf pro- 
Bumplive terms should not bo the auto- 
mntlc consequence when ngg r,vn ling or 
ndtign llng fnctors nro proved. Juneby v. 
Stnto, 641 P.2d 823 (A lnskn Ct. App.
1982), modified on o ilie r grounds nml nfTd 
*n  roheoring, GGG P.2d 30 (A lnskn C l. 
App. 1983).

N n lu ro  o f  c rim e  chn .’god. —  In order 
to determ ine tho ros llB lic  Impact thnt 
p roo f o f nr. oggrnvnling or m itignling c ir­
cumstance should hnve on adjustment o f n 
proournpllvo soidenco In any given enso, l l  
Is osaentlftl lo  ennsidsr not on ly tho spe­
cific conduct constituting the nggrnvnling 
or m itigating factor, bu t also the unturo o f 
the crime charged. Junoby v. Slnte, 641 
P .2d 823 (A lnskn Ct. App. 1982), modified 
on othor ground*, ond n(Td on rehearing, 
606 P .2d 30 (A lnskn Ct. App. 1003),

A p p lic a tion  o f C hnnoy  c rite r ia . — 
When the presumptive sentencing provi­
sions o f AS 12.55.126 ond this section ap­
p ly , tho crite ria  o f S tn to v. Chsney, 477 
P.2d 441 (A lnskn 1970), ero no longer o f 
p rim ary Importnnco in determ ining tho 
sentonco. Juneby v. Stnte, C41 I\2d  823 
(A lnskn CL App. 1982), modified on other 
grounds nnd nfTd on rehearing , 6G6 P.2d 
30  (A lnskn Ct. App 1983).

When npplied to the adjustment o f n 
presumptive senlence, tho S lnte v. 
C linney, 477 P.2d 441 (A lnskn 1970),i j . . | ,U\r

should nol bo broadened Into n consider- 
ntloil o f nil circumstances o f the nffenRP, 
ns I f  the sentenco were being imposed 
nnew, w illinut regnrd fo r (ho presumptive 
term. Instead, consider dion o f the 
Chsney criteria should focus specifically 
on the nggrnvnting and mitignling con­
duct in the portlcu ln r ense. The presump­
tive term should rnmnin ns the sln rllng  
point o f the nnnlysis, nnd the Clinney c ri­
teria should bo employed fo r tho limited 
purposes o f determ ining (he extent to 
which tho totality o f thn nggrnvnling nnd 
mitigating fnctors w ill Justify dsvlntlaii 
IVom tlis presumptive term . Junehy v. 
S ln to . 641 P .2d 823 (A lnskn CT. App. 
1082), modified on other grounds nml afTd 
on roheoring, 005 P.2d 30 (Alnnkn Ct. 
App. 1983).

When n defendant vio lates prolintion, 
tho court must npply the Clinney criteria, 
emphasizing the o rig ina l offense, Ihe o f­
fender, nnd the defendnnt's intervening 
conduct H ie  fnct Hint the probationer vio­
lated probntion or broke on agreement, 
standing nlone, ennnot be given primary 
consideration. D a ltnc r v. S ln le , 7G8 I\2d  
1 ICO (A lnskn Ct. App. 1989)

Ex ten t o f  phys ica l In ju ry . — In order 
to ju stify  n substantial Increase in the pre­
sumptive term the prosecution must bear 
Hie burden o f making o clcnr nnd convinc­
ing showing thnt the hviurics were un­
usual in nnturo or uncharacteristically se­
vere. Junehy v. State, 641 P .2d 823 
(A lnskn C l. Anp. 1982), modified on other 
grounds and nlTd on rehearing. GC5 P.2d 
30 (Aldttkn Ct. App. 1983).

P ro g ren s lv o ly  g ron to r Increases In 
tho p resum ptive  te rm  w ill ho Justified 
ns tho It i ju r lo t In flic ted  Increase In bo- 
vnrlty; more substantial Increases should 
bo reserved fo r tho most sovnro category nf 
h ju rie s  which nrn those Included within 
the definition o f "serious physical In jury" 
under thn provisions o f AS 11.81.000 
Junoby v. Slnto, G41 P.2d 823 (Alnskn Ct. 
App. 1082), modified on o ilie r grounds and 
a(Td on rchoarlng, 606 P .2d 30 (Alnskn 
Ct. App. 1983).

E v ldnnco  In troduced  n l tr ia l nmy ho 
con sid e red . — A tr ln l court, in conduct­
ing n henring pursuant lo  Cr. It. 32 to dr- 
torm lno whether m ilignting nnd nggrn­
vnting fnctors linvo *en established, may 
consider evidence revlously introduced 
nt tr ln l Hint resulted I i i  conviction for 
which sentencing is being Imposed. W oll 
v. Stnte, G47 P.2d 609 (Alnnkn Ct. App. 
1082). •«I | i •• <    *
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N O TES  TO D E C IS IO N S

I. General ConnMci nlion.
II. Adjustment o f Prenumplivc Sent/mens Genera lly .

III . Aggravating nnd M itigating Fnclorn.
A Aggrnvnting Fnclors Genera lly .
B. M itign ling Fnclorn Generally.
C. Alcohol or D rug luto.xicntion.
D. Elements o f Offense nn Fnclorn.

IV . Findings o f Court.
V. Notice.

I. G E N E R A L  C O N S ID E R A T IO N .
C on s titu tio n a lity  u f p rcn in np liv c  

sen tencing  p rov is ion s . ~  See nolen un ­
der flnmo heading, AS 12.65.126. N e ll v. 
S ln to . 612 P.2d 13G1 (Alnnkn Ct. App. 
1902).

lyCglnlntlvo In ten t re f le c te d . —  The 
prcnumpllvc sentencing proviniona con- 
toined in AS 12.65.125 nnd lliia  nectlon 
reflect the legislature's intent to nnsurc 
prcdictnldlity nnd un iform ity in sen­
tencing hy the use o f fixed nnd rein live ly 
Inflexible sentences, sta tu torily  pre­
scribed, for persons convicted o f second or 
subsequent felony offenses. Juneby v. 
Stnte, 041 P .2d 823 (A lnskn Ct. App.
1082), modified on other grounds nnd n ffd  
on rehearing, GG5 P 2d 01) (A lnskn C l. 
App. 1983),

S en tenc ing  g e n e ra lly . — It Is not fun- 
dnrnentnlly un fa ir fo r tho trin l court lo 
sentence fo r n leaner ofTenoe bnoed upon 
nn assumption, supported by verified 
fnctn, Hint the defendnnt commitlvd n 
higher offenne. Schnocker v. Stn lc , 739 
P .2d 1310 (A lnskn Ct. App. 1987).

C om p a ris o n  o f  p u rp o se s  o f  A S 
12 .56.125 and this sec tion . — The pur- 
poso o f applying presumptive sentencing 
to n second or subsequent felony offender 
under AS 12.55.125 ennnot properly be 
squntcd with the purpose served by the 
provisions o f this section rc lnting to en­
hancement o f presumptive nentonccs upon 
prool o f specified nggrnvnling fnctors. F ry  
v. Stnte. G65 P.2d 789 (A lnskn Ct. App 
1983).

L im ited  use o f bo th  suspended  Jnil 
time nnd p robn tion  1s pe rm itted  under 
this section. Lncquement v. Stnte, 044 
I\2d  8 5G (A lnskn C l. App 1902). Sen nlno 
Krlodhnrg v. S ta le , 003 I ’ 2d 558 (A lnskn 
C l App. 1083).

Sen tences fo r euxun l nsnnultn. — Re­
view >f cnsoR which nddictts nexunl ns- 
snults involving both ndult nnd child vic­
tims supports n sentencing rnngc for ng-• mi. i , rr»-. . . f in  i . if, 4  i

unn of A tkinson and Depp an benchmarks 
for determ ining the kind o f conducl w ar­
ranting n sentence within Hint rnngc. 
These benchmarks nre npplicnhle to nil 
aggravated cnncs bemuse of: ( 1) multip le 
victims; (2 ) multip le assaults on n single 
victim; or. 13) serious in ju ries to ono or 
inorc victims. S tn lc  v. Andrews, 707 P .2d 
900 (A lnskn Ct. App. 1 9 8 0 . n ffd , 723 P.2d 
05 (Alnnkn 1906).

Sen tenco uphe ld . — See Monloo v. 
S ta le . GOO P .2d 961 (A lnskn Gt. App.
1983),

Wbero defendant received o ten year 
presumptive sentence for attempted first* 
dcgreo murder ns n second fe lony offender 
nnd appealed on the ground thnt the trin l 
court gnvo insu fllc lcnt connidernlion lo 
former pnrngrnph h lllf l) o f this section, tho 
m itign ling fnctor thn l bin p rior fe lony o f 
burg lary wns n lues serious crimo tlinn tho 
present offense, the court o f nppenln held 
Hint the trin l judges decision to give the 
m ilig ttia r litt le  weight hccnuuc lie 
stressed general deterrence nml a ffirm a­
tion nf community norms wns appropriate 
and the sentence won no l c lenrly mis- 
tnkon. Stnnel v. S ln lo , 697 P.2d 1050 
(A lnskn Ct. App. 1986), n ffd . 718  P.2d 948 
(Alnnkn 1986).

Sentence o f etghl-ycnr presumptive 
le rm  for firsl-dcgicc sexunl abuse o f n 
m inor nnd concurrent sentences o f threo 
years for two counts o f second-degree sex 
uni abuse o f n m inor lo run concurrently 
with the elght-yenr term worn upheld. 
The defendnnt's continued efforts lo  juo- 
lify  bin conduct nn "nex education" nnd bin 
only lim ited acceptance nnd understand- 
ing o f Ihc grnvo risks o f psychological 
damage to children Hint his conducl pre­
sented led the court o f nppcnla lo  conclude 
Ihn trin l judge won not c learly erroneous 
in concluding that tho m itigating factor of 
conducl nmong thn lenst serious in the 
definition o f the offense won nol estab­
lished by dea r nnd convincing evidence. 
S B v S ln le , 706 P .2d R95 (A lnskn Ct.I« *..r,
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Where n trin l judge found, hnsnd upon 
substantial evidence In tha form o f defm - 
dnnt's pnsl proven crim innl record, thnt 
defendnnt would romnin n danger lo  tho 
community fo r the remainder o f h lo life , n 
sonlcncc o f 97 yenrs with 32 yenrs sus­
pended wns not c leo rly  m istaken. 
Contreras v, S tsto , 707 P.2d 1189 (Alnnkn 
C l. App. 1989).

Imposition o f nn nggrnvnted prosump- 
tlvo teim  o f ten yenra fo r rtonnlcohol-re- 
Inted vehicu lar manslaughter nnd n con­
secutive suspended four-ynnr sentonco fo r 
nssnult hi the second degree wns not 
c lenrly m lstnken, whero defendant'/* ca l­
lousness ond Irresponsibility were ev i­
denced hy his conduct In eluding police 
officers, racing down a highway, nnd ru n ­
ning red lights before colliding with an­
other vehicle. Barney v. S ln lo , 780 P .2d 
920 (A lnskn Ct. App. 1900).

Sentenco o f ten yenra with fou r yenrs 
suspended, In the enso o f n first offender 
convicted o f six counts o f sexunl nhuse “ f  n 
m inor In tho second degree, wns n lfirm rd , 
whero defendant wns thn victim ’s music 
lenchor nnd his nhuse o f the student- 
teacher re lationship made it nn exception­
a lly  nggrnvnted case. Ostcrhnck v. S ln te, 
780 P .2d 1037 (A lnskn Ct. App. 1990).

Three-yenr sentence for fa ilu re  to np- 
ponr wns not c lenrly m lstnken, whero de­
fendant had been convicted o f throe or 
moro p rior fclonion nnd the sentencing 
Judge wns entitled to tnke Into account de- 
Tondnnt's long history o f alcohol nbusc nnd 
record o f offenses In concluding thn l hia 
pronpocls fo r rehab ilitation  were guarded, 
rlnyus v. Stnte. 790 P.2d 713 (A lnskn C l. 
App. 1990).

S on tonoe n o t u p h o ld . —- Where n do- 
fondsnt wns sentenced to consocutivo sen­
tences o f 10 yenrs foi burg la ry  In the firs t 
degroe, 20 yenrs fo r robbery in the Oral 
degree nnd 10 yenrs for assault In tho hoc- 
and degree mndo consecutive to n p rev i­
ously Imposed elght-yeei sentenco for 
shooting w llh  Intent to wound, the cneo 
wnn rotnnndcd fo r rosentonclng o f tho de­
fendant ns n nccond-folony offender with n 
tola) sentence, including tha unnerved 
portion o f tho provious sentenco, not to 
cxcocd 40 yenrs. I.nrson v. S ln lo , 688 P.2d 
G92 (A lnskn Ct. App. 1984).

A nenlence or twenty-four yenrs w llh  
four years suspended, upon conviction o f 
three counts o f sexunl nbuso o f n m inor in 
the firs t degree, wns cion«ly m istaken, 
w licro tho tr ia l court did not nddrcn Hin 
ten- lo fificen-yenr benchmark rein!*-
W»•!.«. I l i |  p r i ' T  i l w - S i  l i m p  » -m h »-»«»-* -m i »» - . im m

vnlcd rnnen of nexunl nnnnult, nnd nothing 
in tlio record cnlnbllnlicd ll in l n nenlence 
ill axccen of fifteen yoore won nocennnry lo 
protect the public. Monlor v. S ln le , 747 
r.2d  048 (A lnako Ct. App. 1087).

Imponillon o f connecutivn lermn lo ln ling 
23 yenrn o f uneuopendcd impriaonineiit 
wna clenrly m l.la ltsn , wlicro. nilltougli do- 
fondnnt won convicted for multiple bur- 
glnrion, tlio record fulled lo  .upporl llie  
inference llm t lie woo incnpnblc o f being 
ilo lorred or rohnbllltntcd. or llm t tlic pro- 
loc llon o f tlio comm iiiilly rcipilrcd I I I . inn- 
lotion fo r (i period o f 23 yenrn. Iliiinpim v. 
S to le , 770 P.2d 32!> (Alnnkn C l, App.
1989).

A pp lied  In K im h re ll v. S lnte, 017 I’ .Zd 
618 (A lnekn C l. App. 19821; Sonrn v. 
S ln lo , 603 P.2d 349 (Alnnkn Ct. App.
1902); E rlin rt v. Stnte, 000 P.2d 1109 
(A lnekn Ct. App. 1002); Soymore v. S lnte, 
660 P.2il 780 (A lnekn C l. App. 1982); 
Ootllden v. S lnte, 006 P.2d 12IR (Alnnkn 
Ct. App. 1983); Knn .cn  v. S lnte, 00" P.2d 
802 (Alnnkn C l. App, 1983); Hcynnldn v. 
S ln lo , 004 P.2d 021 (Alnnkn C l App.
1083); llnnnlnn v. S lnto, 007 P.2.1 732 
(Alnnkn C l. App. 1983); S ln le  v. Conln, 
009 P .2d 1329 (Alnnkn C l. App. 1983); 
Slmw v. Stnto, 073 P.2d 781 (Alnnkn C l. 
App. 1083); I .on v. S ln le , 87.1 P.2d 802 
(Alnnkn C l. App 1083); Contrcrnn v. 
Stnto, 076 P .2d 004 (Alnnkn Ct. App.
1084); Wnlnli v. S ln lo , 077 P.2d 912 
(Alnnkn C l, App. 1984); )3epp v. S ln le , 680 
P.2d 712 (Alnnkn Ct. App. 1984); Wolln v. 
Stnto, 087 P .2d 917 (Alonkn Ct. App.
1984); Trnvclnlcnd v, S ln le , 089 P,2d 494 
(A lnskn 1984); G regory v. S ln le , 089 P.2d 
608 (Alnnkn 1084); Wortlmm v. S ln le , 089 
P.2d 1133 (Alnnkn IP84); Cnrlnnn v, S ln le , 
090 P .2d 178 (A ln;iK i Ct. App. 1986); 
Dcnboo v. Stn lo , 098 P.2d 1230 (A lo .kn 
Ct. App. 1986); l ln r t  v. Stnto, 702 P.2d 
061 (Alnnkn Ct. App. 1986); lliom nn v. 
Stnte, 710 P.2d 1017 (A lnskn Ct. App, 
19RR); Itceek v. S ln lo , 716 P.2d 1188 
(A lonkn Ct. App. 1080); Dymennteln v. 
S lnte, 720 P.2d 42 (Alnnkn Ct. App. 1980); 
Ecklund v. Stn lo , 730 P.2d 161 (Alonkn 
Ct. App. 1980); Porkn v. S ln lo , 731 P.2d 
097 (Alnnkn Ct. App. 19071; Sm itlt v. 
Stn lo , 740 l ’ .2d 1376 lAlnnkn C l. App. 
1987); Covington v. Stnlo, 747 P .2d 660 
(Alnnkn C l. App. 1987); Upton v. S lnto, 
748 P .2d 388 (A lonkn C l. App. 1UB8); 
C lnrvo V. S ln lo . 760 P,2d 007 (Alnnkn C l. 
App. 1980); Iloblnon v. S ln le , 703 P .2d 
1357 (Alnnkn Ct. App. 1988); lln le  v. 
S ln le , 701 I ’ .2d 313 (Alnnkn C l. App.19*181: I l-d lf Im l-n-r V S ln le  71*11 I--M
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(A )  in le g a l l y  o c c i in n la lt lu  u n d e r  A S  1 1.1 (!. I 1 (1 (2 ) fu r  t l io  c o n d u c t  o f  11 
p e rs o n  w h o , l i t  t l ic  l im e  th e  o lT c n se  w iih c o m m it t e d , w oo  u n d e r  1 8  
y e n r s  o f  n g c  im d  n t le n s l  t h r e e  y e n rn  y o u n g e r  Ih n n  th e  d e fe n d n n t ; o r

(11) is  n id e d  o r  l i b e l le d  in  p la n n i n g  o r  c o m m i t t in g  th e  o lf e n s c  h y  n 
p e rs o n  w h o , n t  th e  t im e  th e  o f fe n s e  w n s c o m m it t e d , w n a  u n d e r  13  
y e a r s  o f  a g e  n n d  n t  l e n s l  t h r e e  y e a r s  y o u n g e r  t h a n  In c  d e fe n d n n t ;

( 2 8 )  th e  v ic t im  o f  th e  o lT e n sc  is  n p e rs o n  w h o  p r o v id e  I t e s t im o n y  o r  
e v id e n c e  r e la t e d  tn  a  p r i o r  o f f e n s e  c o m m it t e d  b y  th e  d e fe n d a n t .

( d )  T h e  fo l lo w in g  f a c t o r s  s h n l l  b e  c o n s id e re d  h y  th e  s e n t e n c in g  c o u r l  
n n d  m a y  m i t ig a t e  th e  p r e s u m p t iv e  te rm s  n e t o u t  i l l  A S  1 2 . (5 5 .1 2 0 :

( 1 )  Ih e  o l f e n s c  w a s  p r i n c ip a l ly  a c c o m p lis h e d  h y  a n o t h e r  p e r s o n , n n d  
(h e  d e fe n d n n t  m a n i fe s t e d  e x t r e m e  c a u t io n  o r  s in c e re  c o n c e rn  fo r  th e  
s a f e t y  o r  w e l l- b e in g  o f  th o  v ic t im ;

( 2 )  th e  d e fe n d a n t ,  a l t h o u g h  a n  a c c o m p lic e , p la y e d  o id y  a  m in o r  r o le  
in  th e  c o m m is s io n  o f  th e  o lT c n so ;

C l) t h e  d e fe n d n n t  c o m m it t e d  th e  o d e n s e  u n d e r  s om e  d e g re e  o f  d u ­
r e s s , c o e rc io n , t h r e a t ,  o r  c o m p u ls io n  in s u f f i c i e n t  to  c o n s t i t u t e  a  c o m ­
p le t e  d e fe n s e , h u t  w h ic h  s ig n i f i c a n t ly  a l l u d e d  th e  d e fe n d a n t ' s  c o n d u c t ;

(•1) l l i e  c o n d u c t  o f  a  y o u t h f u l  d e fe n d a n t  w a s  s u b s t a n t i a l l y  i n f l u ­
e n c e d  h y  a n o t h e r  p e r s o n  m o r e  m a t u r e  t h a n  th e  d e fe n d n n t ;

( 5 )  t h o  c o n d u c t o f  a n  a g e d  d e fe n d a n t  w a s  s u b s t a n t i a l l y  a p ro d u c t  o f  
p h y s ic a l o r  m e n t a l i n f i r m i t i e s  r e s u lt in g  f r o m  th e  d e fe n d a n t ’s  a g e ;

( 6 l  in  a c o n v ic t io n  fo r  a s s a u l t  u n d e r  A S  1 1 .-1 1 .2 0 0  —  1 1 .-1 1 .2 3 0 , th e  
d e fe n d a n t  a c te d  w ith  s e r io u s  p r o v o c a t io n  f r o m  th e  v ic t im ;

( 7 )  e x c e p t  in  th e  c a s e  o f  a c r im e  d e f in e d  b y  A S  1 1 .4 1 . 4 1 0  —  
1 1 .4 1 . 4 7 0 ,  t l ic  v ic t im  p ro v o k e d  l l i e  c r im e  lo  a  s ig n i f i c a n t  d e g re e ;

18 ) / / fe / je « /e i/ , § 4 2 c l 1 14 3  S I .A  1 9 3 2 .1
( 9 )  th e  c o n d u c t  c o n s t i t u t in g  th e  o f fe n s e  w a s  a m o n g  th e  le a s t  s e r io u s  

c o n d u c t  in c lu d e d  In  th e  d e f i n i t i o n  o f  th e  o f fe n s e ;
( 1 0 )  b e fo re  th e  d e fe n d a n t  k n e w  t h a t  th e  c r im in a l  c o n d u c t  h a d  b e e n  

d is c o v e ie d .  t h e  d e fe n d a n t  f u l l y  c o m p e n s a te d  o r  m a d e  a g o od  f a i t h  
e f f o r t  t o  f u l l y  c o m p e n s a t e  th e  v ic t im  o f  th e  d e fe n d a n t ' s  c r im in a l  c o n ­
d u c t  f o r  a n y  d a m a g e  o r  i n ju r y  s u s t a in e d ;

( 1 1 )  th e  d e fe n d a n t  w n s  m o l i v n lc d  Lo c o m m it  th e  o t re n s e  u o lo ly  h y  nn  
o v e rw h e lm in g  c o m p u ls io n  lo  p r o v id e  f o r  e m e rg e n c y  n e c e s s it ie s  f o r  th e  
d e fe n d a n t ' s  im m e d ia t e  f a m i ly ;

M U ) th e  d e fe n d a n t  a s s is t e d  a u t h o r i t i e s  lo  d e te c t , a p p re h e n d , o r  
p ro s e c u te  o t h e r  p e r s o n s  w h o  c o m m it t e d  a n  o f fe n s e ;

( l . ’i )  th e  fa c ts  s u r r o u n d i n g  t h e  c o m m is s io n  o f  th e  o f fe n s e  a n d  a n y  
p r e v io u s  o f fe n s e s  b y  th e  d e fe n d a n t  e s t a b li s h  t h a t  th e  h a rm  c a u s e d  by  
th e  d e fe n d a n t ' s  c o n d u c t  is  c o n s i s t e n t ly  m in o r  a n d  in c o n s is t e n t  w ith  
th e  im p o s i t io n  o f  a s u b s t a n t i a l  p e r io d  o f  im p r i s o n m e n t ;

( 1 4 )  th e  d e fe n d a n t  is  c o n v ic te d  n t  n n  o f fe n s e  s p e c i f ie d  in  A S  1 1 .7 1  
n n d  th e  o f fe n s e  in v o lv e d  s m a l l  i p u m t i l i e s  o f  a c o n t r o l le d  s u b s t a n c e ;

M b ) th e  d e fe n d a n t  is  c o n v ic te d  o f  011 o f f e n s e  s p e c i f ie d  in  A S  1 1 .7 1
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o t h e r  Ih n n  n n c h c d u lo  IA  c o n t r o l le d  s u b s t a n c e , lo  a p e r s o n a l n e q u n in -  
ta n c o  w h o  ia  1 9  y o n rn  o f  a g o  o r  . . t i le r  f o r  110 p r o f i t ;

( 1 0 )  th o  d e fe n d n n t  is  c o n v ic te d  -.!' a n  o ffetiBC  s p e c i f ie d  in  A S  1 1 .7 1  
a n d  th e  o f fe n s e  in v o lv e d  th e  p o ss i - l i o n  o f  a B m n ll a m o u n t  o f  n c o n ­
t r o l le d  s u b s tn u c e  fo r  p e r s o n a l iim  111 th e  d e fe n d a n t ' s  h o m e .

( e )  IT n fn c t o r  in  a g g r a v a t io n  is  a n e c e s s a r y  c lc -m c r .i o f  th e  p re s e n t  
o f f e n s e ,  o r  r e q u i r e s  th e  im p o s it in s - u f  n p r e s u m p t iv e  te rm  u n d e r  A S  
1 2 .5 5 . 1 2 5 (c ) ( 2 ) ,  ( d ) ( 3 )  o r  (e ) ( 3 ) ,  l h a l  fn c t o r  m n y  n o t  b e  u s e d  to  a g g r a ­
v a t e  th o  p re s u m p t iv e  t e rm . I f  a fa c iu r  in  m i t ig a t io n  is  r a is e d  n t  t r in l 
nB a  d e fe n s e  r e d u c in g  th o  o f fe n s e  c h a rg e d  lo  n le s s e r  in c lu d e d  o lf e n s c , 
t h n t  fn c t o r  m n y  n o t  b o  uoc-d to  m i t lg a t o  th o  p re s u m p t iv e  t e rm .

( 0  I f  th e  o tn 'e  s o c k s  to  c s tn b liH h  a fn c t o r  in  a g g r a v a t i o n  n t  s e n t e n c ­
in g  o r  i f  th e  d e fe n d n n t  s e e k s  to  e s t a b li s h  a fn c t o r  in  m i t ig a t io n  n l 
s e n t e n c in g , w r i t t e n  n o t ic e  m u s t  be  s e r v e d  on  th e  o p p o s in g  p a r t y  a n d  
f i le d  w ith  th e  c o u r t  n o l  la t e r  t h a n  1 0  d a y s  b e fo re  th e  d a le  s e t  fo r  
im p o s i t io n  o f  s e n te n c e . F n c to r s  in  a g g r a v a t io n  a n d  fn c lo rn  in  m i t i g a ­
t io n  1.111s t  b o  e s t a b lis h e d  h y  e ie n r  n n d  c o n v in c in g  e v id e n c e  b e fo re  th e  
c o u r t  s i t t in g  w i t h o u t  n ju r y .  A l l  f i n d in g s  m u s t  b o  s e t  o u t  w i th  s p e c i f ic ­
i t y .

(g )  V o lu n t a r y  a lc o h o l o r  o t h e r  d r u g  in t o x ic a t io n  o r  c h ro n ic  a lc o h o l ­
ism  o r  o i l i e r  d r u g  a d d ic t io n  m a y  n o t  h e  c o n s id e re d  a n  a g g r a v a t in g  o r  
m i t i g n l i n g  fa c to r .

(11) In  th i s  s e c t io n , " s e r i o u s  p r o v o c a t io n "  h n s  th e  m e a n in g  g iv e n  in  
A S  1 1 . 4 1 . 1 1 5 ( 0 .  (§ 1 2  ch  1GG S L A  1 9 7 8 ;  nm  §§ 3 9 - 4 1  ch  1 0 2  S L A  
1 9 8 0 ;  n m  §§ 1 9 , 2 0  ch  4 5  S L A  1 9 8 2 ; nm  §§ 3 6 . 3 8 ,  3 9 ,  4 2  eh  1 4 3  S i ,A  
1 9 8 2 ;  nm  S§ 6 , 7  ch  9 2  S L A  1 9 8 3 ;  n m  § 1 9  ch  3 7  S L A  1 9 8G ; n m  § 1 c li 
3 7  S L A  1 9 8 7 ; a m  § 4 ch  G9 S L A  1 9 8 7 ;  n m  § 1 c li 8 3  S L A  1 9 8 7 ;  a m  § 7 
ch  GG S L A  1 9 8 8 ;  nm  § 1 ch 1 0  S L A  1 9 9 0 )

R e v ls u r ' l note* . — Pnrngrnphn (23)- who committed tlio otfonsc with tlio dofon- 
(2 6 ) o f subsection (c) wore onactcil ns (191- d m l."
(22 ). Unnumbered In 1992. H ie  1008 nmendmont, in pnrngrnph

C ro ss  ro fo ronco s . — For consider- (c )(IR ), divided tbs form erly undivided
ntlons in imposing sontenco, see AS Innpunga Ir.to nn introductory pnrnp-:.,,h
12.66.006 nml nolo to AS 12.66.120; for n ll(| *,tbpnrngrnph (A ), nddcil "or" n l llie
icg lslntlvn purpose o f cli. -16, 31,A 1002, 0„ j  o f atl|,pnrnRtBp|, (A ). nnd n-.ile-l nub-
neo t 1, ch. 4G, S I,A  1982, In tbs Tempo- pn,-nRrnp|t (()) .
rn ry  nnd Spoclnl Acts. Tim 1990 amendment nddcd pn-nRrnphnE ffo c t o f  n jiiom tmcntft. —  Tlio 1PHG
amendment added "Hint would lie connid- (c)(27) and (c)(20).

7 ,  ° u,,,v ; AQ Leg is la tive  h la to ry  re p o rt* . -  For re-ered a p rior felony conviction under AS ® , C1 J * i l l r c  ,cCOi»
l 2.66 M 6t .K 2)" nt the end o f pnrnKrnr h P » n  ° "  i o n n o ^  . ‘ »CS CS8 B (c}(20) 611), buo 1980 Senate Journa l Supple-

T lio 'flrnt 1987 nmcndmnntiu pnrngrnph ni' n l- N °- 44. Mny 29, 1980 nr 1980 Mouse
(c l(22 ) insorlod "pbysicnl or monlnl dis- Jou rna l Supplement. Mo. 79. Mny 29,
ab ility ." 1080.

T lio nocond 1987 nmendmont nubnti- Fo r House letter or intent on eh. 66 . 
tutod tlio prowont Inngiinga o f paragraph SI.A 1008 (CSIIH  237 (Jud)), which
(d)( 12) for "Iho defendant nrninlcd author- amended thl* wccllnn, are 1908 Hondo
ilieu to detect or apprehend other peraonu Jou rna l 2330-2337.
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( 2 )  l l i e  p r e s u m p t iv e  te rm  o f  im p r i s im m c n t  is  m o r e  l l i n n  f o u r  y e n r s ,  
le  c o u r l  m n y  d e c re a s e  th e  p r e s u m p t iv e  le r m  b y  nu  a m o u n t  n s  g r e a t  
i SO p e rc e n t  o f  t h e  p r e s u m p t iv e  le i  in  fo r  f i c l o r s  in  m i t i g a t i o n  o r  m a y  
ic re n s e  th e  p r e s u m p t iv e  le r m  u p  to  th e  m a x im u m  le r m  o f  im p r i s o n -  
m i l l  fo r  fa c t o r s  in  a g g r a v a t io n .
I l l )  S e n le n c e  in c r e m e n t s  a n d  d e c r e m e n t s  u n d e r  t h i s  s e c t io n  n h n l l he  

js e d  o n  th e  t o t a l i t y  o f  l l i e  a g g r a v a t in g  a n d  m i t i g a t in g  f a c t o r s  s e t  o u t  
i (c )  a n d  ( i l l  o f  t h i s  s e c t io n .
(c l T h e  f o l lo w in g  fa c t o r s  s h a l l  h o  c o n s id e r e d  liy  th e  s e n t e n c in g  c o u r t  

nd m n y  a g g r a v a t e  th e  p r e s u m p t iv e  t e rm s  s e t  o u t  in  A S  1 2 .5 5 . 1 2 5 :
( 1 )  a  p e r s o n , o t h e r  th a n  a n  a c c o m p lic e , s u s t a in e d  p h y s i c a l i n ju r y  o s  
d i r e c t  r e s u l t  o f  th e  d e fe n d a n t ' s  c o n d u c t ;
( 2 )  th e  d e fe n d a n t ' s  c o n d u c t d u r i n g  Ih e  c o m m is s io n  n f  Ih c  o tru n so  

la n i fe s t c d  d e l i b e r a t e  c r u e l l y  to  a n o t h e r  p e r s o n ;
t.'l) tho . d e fe n d n n t  w n s  th e  le n d e r  o f  a  g r o u p  o f  t h r e e  o r  m o r e  p e r s o n s  

/h o  p a r t ic ip a t e d  in  th e  o f fe n s e ;
( • l l  th e  d e fe n d a n t  e m p lo y e d  it d a n g e ro u s  i n s t r u m e n t  in  f u r t h e r a n c e  

f  th e  o f fe n s e ;
( 5 )  th e  d e fe n d a n t  k n e w  o r  r e a s o n a b ly  s h o u ld  h a v e  k n o w n  th n t  th e  

ic l im  o f  th e  o f fe n s e  w a s  p n r l i c u ln r ly  v u ln e r a b le  o r  in c a p a b le  o f  re n is -  
lin c e  d u e  In  a d v a n c e d  a g e , d i s a b i l i t y ,  i l l  h e a l t h ,  o r  e x t i . -m e  y o u th  o r  
v iib  f o r  n n y  o t h e r  ro n s o n  s u b s t a n t i a l l y  in c a p a b le  o f  e x e r c i s in g  n o rm a l 
ih y s ic n l o r  m e n t a l p o w e rs  o f  r e s is t a n c e ;

(G ) th e  d e fe n d a n t ' s  c o n d u c t c r e a te d  a r in k  o f  im m in e n t  p h y s ic a l in -  
u r y  to  t h r e e  o r  m o r e  p e r s o n s , o t h e r  t h a n  a c c o m p lic e s ;

( 7 )  n p r i o r  f e lo n y  c o n v ic t io n  c o n s id e r e d  f o r  th e  p u rp o s e  o f  i n v o k in g  
d ie  p r e s u m p t iv e  t e rm s  o f  t h i s  c h a p t e r  w n s  o f  a  m o r e  s e r i o u s  c la s s  oT 
ilT en se  Ih n n  th e  p re s e n t  o f fe n s e ;

( 8 )  th e  d e fe n d n n t 's  p r i o r  c r im in a l  h i s t o r y  in c lu d e s  c o n d u c t  in v o lv -  
u» n g g rn v n t e d  o r  r e p e a te d  in s t a n c e s  o f  i iH s in i lt iv e  b e h a v i o r ;

9 )  th e  d e fe n d a n t  k n e w  t h a t  th e  o lf e u s e  in v o lv e d  m o r e  t h a n  o n e  
v ic t im ;

( 1 0 )  th e  c o n d u c t  c o n s t i t u t in g  th e  o f fe n s e  w on  a m o n g  Ih c  m o s t  s e r i ­
o u s  c o n d u c t in c lu d e d  in  th e  d e f i n i t i o n  o f  t h e  o f f e n s e ;

( 1 1 )  t h e  d e fe n d a n t  c o m m it t e d  th e  o l f e n s c  p u r s u a n t  l o  n n  a g re e m e n t  
th a t  th e  d e fe n d n n t  e i t h e r  p a y  n r  hu p a id  f o r  th e  c o m m is s io n  o f  th e  
o f fe n s e , n m l th n  p e c u n ia r y  in c e n t i v e  w a s  b e y o n d  l lu iL  in h e r e n t  in  th e  
o lf e n s c  i t s e l f ;

( 1 2 )  th e  d e fe n d a n t  w a s  o n  r e le a s e  u n d e r  A S  12 ..’1 0 .0 2 0  o r  1 2 .3 0 .0< I0 
fo r  a n o t h e r  f e lo n y  c h a rg e  o r  c o n v ic t io n  o r  fo r  a m is d e m e a n o r  c h a rg e  o r  
c o n v ic t io n  h a v in g  n s s n u lt  n s  n n e c e s s a r y  e le m e n t :

( 1 3 )  th e  d e fe n d a n t  k n o w in g ly  d i r e c t e d  th e  c o n d u c t  c o n s t i t u t in g  th e  
o f fe n s e  n t  n n  a c t iv e  o l i .c o r  o f  t h e  c o u rt , o r  n l  a n  a c t iv e  n r  f o rm e r  j u d i ­
c ia l n t f ic e r ,  p r o s e c u t in g  a t t o r n e y ,  Inw  e n fo r c e m e n t  o f f i c e r ,  c o r r e c t i o n a l
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h t i ln n c e  a t t e n d a n t ,  o r  o t h e r  e m e rg e n c y  r e s p o n d e r  d u r i n g  o r  b e c a u s e  o f  
th e  e x e r c is e  o f  o f f i c i a l d u t ie s ;

( 1 4 )  th e  d e fe n d a n t  w ns a  m e m b e r  o f  n n  o rg a n iz e d  g r o u p  o f  f i v e  o r  
m o r e  p e r s o n s , n n d  th e  ofTen io w a s  c o m m it t e d  to  f u r t h e r  th e  c r im in a l  
o b je c t iv e s  o f  th e  g ro u p ;

( 1 0 )  t h e  d e fe n d n n t  Iu ib  t h r e e  o r  m o re  p r i o r  fe lo n y  c o n v ic t io n s ;
( 1 0 )  th e  d e fe n d a n t ' s  c r im in a l  c o n d u c t w n s  d e s ig n e d  lo  o b t a in  s u b ­

s t a n t i a l  p e c u n ia r y  g a in  n n d  th e  r in k  o f  p ro s e c u t io n  n n d  p u n is h m e n t  
f o r  t h e  c o n d u c t  is  s l ig h t ;

( 1 7 )  l l i e  ofTenBO w a s  o n e  o f  a c o n t in u in g  s e r ie s  o f  c r im in n l o t fe n s c s  
c o m m it t e d  in  fu r t h e r a n c e  o f  i l le g n l b u s in e s s  a c t iv i t ie s  f r o m  w h ic h  th e  
d e fe n d a n t  d e r i v e s  n m a jo r  p o r t io n  o f  th e  d e fe n d a n t 's  in c o m e ;

( 1 8 )  th e  o f fe n s e  w a s  n c r im o
(A )  s p e c i f ie d  in  A S  1 1 .4 1  n n d  wnn c o m m it t e d  n g n in n t a  s p o u s e , a 

f o r m e r  s p o u s e , o r  a m e m b e r  o f  l l i e  s o c ia l u n i t  c o m p r is e d  o f  th o s e  l i v in g  
t o g e th e r  in  th e  s n m e  d w e l l in g  ns th e  d e fe n d n n t ; o r

( I J )  s p e c i f ie d  in  A S  1 1 .4 1 .4 1 0  —  1 1 .4 1 . 4 0 0  n m l w a s  c o m m it t e d  
a g a in s t  n m in o r ,  n n d  th e  d e fe n d a n t  lin n  e n g a g e d  in  th o  s a m e  o r  s im i ­
l a r  c o n d u c t  i n v o lv i n g  th e  g om e  o r  a n o t h e r  v ic t im  w h o  w a s  a m in o r ;

( 1 9 )  D ie  d e fe n d a n t ' s  p r i o r  c r im in a l h i s t o r y  in c lu d e s  n n  a d ju d ic a t io n  
n s  n d e l i n q u e n t  f o r  c o n d u c t  t h a t  w o u ld  h n v e  b e e n  n f e lo n y  i f  c o m m i t ­
te d  b y  n n  a d u lt ;

( 2 0 )  th e  d e fe n d a n t  w n s  o n  fu r lo u g h  u n d e r  A S  3 3 .3 0  o r  o n  p n ro le  o r  
p r o b n t io n  f o r  a n o t h e r  f e lo n y  c h a rg e  o r  c o n v ic t io n  th n t  w o u ld  b o  c o n ­
s id e re d  n p r i o r  fe lo n y  c o n v ic t io n  u n d e r  A S  1 2 .5 5 . 1 4 5 ( a ) ( 2 ) ;

( 2 1 )  th e  d e fe n d n n t  h a s  *\ c r im in a l  h i s t o r y  o f  re p e n te d  in s ta n c e s  o f  
c o n d u c t  v i o ln l i v o  o f  c r im in n l la w s , w h e t h e r  p u n is h a b le  nn fe lo n ie s  o r  
m is d e m e a n o r s ,  s im i la r  in  n n tu r o  to  th e  o f fe n s e  f o r  w h ic h  th e  d e fe n ­
d a n t  is  b e in g  s e n te n c e d  u n d e r  th i s  s e c t io n ;

( 2 2 )  th o  d e fe n d a n t  k n o w in g ly  d ir e c te d  th o  c o n d u c t c o n s t i t u t in g  th e  
o l f e n s e  n t  a  v ic t im  b ecn un e  o f  th n t  p o rs o n 'e  ra c e , b o x , c o lo r ,  c re e d , 
p h y s ic a l o r  m e n t a l d i s a b i l i t y ,  a n c e s t r y ,  o r  n a t i o n n l o r i g in ;

( 2 3 )  t h o  d e fe n d n n t  iB c o n v ic te d  o f  o n  o f fe n s e  s p e c i fie d  in  A S  1 1 .7 1  
a n d  th o  o lT en oe  in v o lv e d  th e  d e l i v e r y  o f  n c o n t r o l le d  s u b s t a n c e  u n d e r  
c i r c u m s t a n c e s  m a n i fe s t in g  nn  in t e n t  to  d is t r ib u t e  th e  s u b s t a n c e  an 
p o r t  o f  n c o m m e rc ia l e n t e rp r is e ;

( 2 4 )  l l i e  d e fe n d a n t  is  c o n v ic te d  o f  a n  o fT en so  s p e c i f ie d  in  A S  1 1 .7 1  
n n d  th e  o f fe n s e  in v o lv e d  D ie  t r a n s p o r t a t io n  o f  c o n t r o l le d  s u b s t a n c e s  
in t o  L lie  s t a t e ;

( 2 5 )  t l i o  d e fe n d a n t  is  .o n v ic to d  o f  n n  o ffenRO  s p e c i f ie d  in  A S  1 1 .7  i 
'• in i th o  o t r e n s o  in v o lv e d  la r g o  q u a n t i t i e s  o f  n c o n t r o l le d  s u b n tn n c e ;

(2G ) t h e  d e fe n d n n t  is  c o n v ic te d  o f  n n  o f fe n s e  s p e c i f ie d  in  A S  1 * .71  
a n d  t l i o  o fT en se  in v o lv e d  Lho d is t r ib u t io n  o f  a c o n t r o l le d  s u b s ln n c c  l l i n l  
h n d  b e e n  a d u lt e r a t e d  w ith  n to x ic  s u h o ln n c e ;

( 2 7 )  Ih** /b - fe n i ln n l h e lm *  18 v n n rs  o f  n g o  o r  o ld e r .
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•mil'll or nn lnrko<I by nlb'gnli'un* in the 
idiclment. Wnlsli v. S lnte, G77 IV 2d 912 
Mask* CL App 19811 
C om parison  o f fo rm e r nnd c u r re i i l 

Iniutes. — l l  wr llie  elements o f Ihn 
(Tense on colo!>lis)it;tl id Ihe nlntutn om ler 
hick the defendnnt wnn convicieo which 
oil lo lie compared w ilh the current 
Inskn n lotote in determ ining whether
10 two nfTodnen hnd niilintviiifiolly iiienli-
11 idumunls. Wninli v. S ln le , G77 I'.2d 912 
\hii»kn C l. App. 10(14)
P r io r  conv ic tion  und e r fo rm e r Inw.
' Under pniagraph <n)(2) o f thin mitI Ihu . 
crim innl cnnvlcllnn enlered undor prior 

.Inskn Inw nr under the Inw o f nno llic r 
irindiction mny bo deemed lu he n prior 
llony conviction for prcmnnptivo nentenc- 
ig purpose* only i f  Ihe olTcnse fo r which 
lie prior conviction wnn entered hnd ele- 
un to (uihBlnntinily idotiticnl in those o f n 
flony undor current Alaakn Inw. Leo v. 
Unto, 073 P .2d 092 (Alnnkn Ct. App. 
983); Onrroutie v. S ln te . 083 P.2d 202 
Alnnkn Ct. App. 1984).
Tlic ir in l court erred in using n viola- 

ion In fo rm er grand Inrccny ntntutc nn o 
•rior felnny lo  cnhnncc defendant's sen- 
ence for burg la ry  in the flrnt degree ninco 
inder the crim innl code in eRcct niitcc 
•nnunry 1, 1980, the prior oftense would 
ie n mindeincnuor- Wnonon v. S ln te , GO2 
>.2d 117 (Alnnkn Ct. App. 1982).
Since 'he element* o f the receiving nnd 

oncenl statute under which defendant 
vnn coi ..ed in 1972 ilid not require 
iroof o f va lue , thn l oiTrnso differed nub- 
itnntln lly from current Inw nnd did not 
p in llfy  nn n p rio r felony conviction 
Jn rrnu lte v S lnte, 683 P.2d 2G2 (Alnnkn 
J l. App 19841.

P r io r  c o n v lc llu li  ou t o f  ntntc. —  Fc!- 
my conviction ill Missouri won n prior 
•onvlclion undei aubnrcllon (n )t2 ) where 
iefpi.dnnl n l ngo 17 wnn Untied on nn 
td u ll even though defendnnt would hnve 
been trented nn n juven ile  under Alnnkn 
Inw. MrMnuncrn v. S to le , GOO P .2d 414 
(Alnnkn Ct. App. 1982).

Pnrngrnph (n )(2 ) o f thin nectinn him con- 
nintcnlly hrett Intcrproled to npply to tlio 
statute establishing the clomcnla o f the 
offense for which the dcfct'dnnl wnn pmvi- 
mini;/ convicted, which wnn nil Oiegofl 
ntntule ilin*. in n class C frlo tty in Oregon 
on it in in Alnr.kn Tliun, i l wnn not e rro r lo 
counider the pieviou.n conviction n felony 
ever. though the defendant wns neiilenceil 
under nn Oregon statute providing for the 
reduction o f certain feloitieH to minde-

(Alnnkn Ct. App. 11)11*11 (decbird firior to 
thn 1982 iimeiittineiil).

A 1983 Oklahoma conviction for n fe l­
ony escape while on work relen.no Troni n 
Ucpnilm ent o f Cnrreclionn tren lm ent fa- 
r l l i ly  won o prior conviction fo r purponon 
of presumptive nontencing, fo r the O k lfl 
homo eocnpo statute hnd element* "sub- 
ntnntioliy s im ila r”  to AS 11.GO.310, n 
cl non H felony. M e rlin  v. Stn lc , 704 P,2d 
1341 (A lonkn Ct App 1980).

Tint login ln luto Intended lo  trnnt ceuvlc* 
lloim um lor prior rndcn mid convictions 
under (ho vimIch o f nliilnr Mate* Idn iitlrn lly , 
nllowing t lir ir  uso nn p rior canvlcllonn 
only where Ihe ir rdcmenln wero substnn- 
li it lly  ideulicnl (now “ s im ila r” )  to the ele- 
incntn o f crlmcn ontnldinhcd in tho current 
code. Wonnon v. Stnte, G62 P,2d 117 
(Alnnkn Ct. App. 1982).

Conviction in New Y o ik  for Inrccny wnn 
not n prior conviction for prcnumplivo son- 
lonciug purponon wlmio the Now York 
ntnlutu involved theft o f $60 —  $600 nnd 
the curren t Alnnkn inw required theft 
from $500 —  $26,000. Wntnh v. Stnto, 077 
P.2d 912 (Alnnkn Ct. App. 1984).

P renum p tivo  son loncn  conv ic tion * 
m ust ho cunnccutlvo . — Undor tho p ln ln 
le rm * o f AS 12 5 5 .1 4 6 (0 )0 ) nnd 
12 50 185(G), (7 ), nnd (8 ), o»* ' ,»vlcHon 
niuBt precede Iho ne?* ’ wioic prcnumplivo 
ncnloucing enn app’ •. Stnto v. Hnnlopnoff, 
G59 P .2d 630 (A 1 .ekn Ct. App. 1983).

Where defendant'* three ncpnrnte c rim i­
nal epinoden occurred in clono proxim ity 
nml hin coiivicliunn were entered nftor nil 
o f Ihe offeimnn hod boon commlttod, ho 
cnttunl be deemed lo he n second felony 
OfTdlllter under AS 12.55 120 nnd AS 
12 55.185 . S to le  v. Riislopimfr, 659 P.2d 
(l.ltl (Alnnkn C l App. 1883).

T h o  fo rg e ry  o f  tw o chock* on  tho 
nnmo dny involved two ncpurntn crim innl 
epinoden nnd convictiorm baaed on thoiro 
epinoden were nol conviclionn nrinirtg out 
o f n a ingle, continuoun crim inn l epinode io 
lie irentcd an n sing le conviction fo r pur­
poses o f coimidering prior convicliona in 
imposing nenlence. L inn v. Stnto, G58 P.2d 
151) (A laska Ct. App, 1983).

I lu rg ln r lc *  o f th rco  d if fe re n t rc s l- 
rlcncoa ow nod  b y  th ree  sopn rn lo  vie* 
tlmn nro nopnriite orTcimon. Lncqueineiit v. 
S to le , 044 P.2d 85G (A laskn C l. App. 
IU82).

Su ffic ie n t e v iile iico  o f p r io r  c onv le - 
lio n . — An nnthenticnlcd copy o f n fo r­
eign ducket n litdrnrl cons! it tiled sufficient

ft 12.55.147 ( 'o d e  o f  C r i m i n a l  P r o c e d u r e ft 12.55.155

S ln te . 712 P.2d 000 (A lnnkn Ct. App. 
lOflf.).

F n llu re  to p rovn  p r io r conv ic lionn . 
— Whon n party lino hnd innunicient tlmo 
to compiy with tho nutico requirement* 
re ln ilng  to proof o f p rior convictions or ng- 
grnvidittg nnd m ilignting fnclorn, the np* 
prnprinto remedy nhould no rm a lly  he n 
coutinunnce o f the sentencing proceed­
in g s  nml fa ilu re  to coimiiler p rio r crimes 
fo r prenumplive Rcntoncing purposes con 
bn comlonnd only In tbonn cones where Iho 
ntato. nftor exercising duo diligence, Is Un* 
i«111 o to meet .ho ntetulnry requirements 
fo r proof o f n p rio r conviction. K o lly  v, 
S tn lo . G03 P.2d 967 (Alnnkn Ct. App. 
1983).

When a mnndntory m inimum sentence 
Is prescribed for n repent oiTcntler, It 
would bo innpproprinto fo r tlio  court to 
sentenco tho defendant an n firs t offender 
m erely bccnuao the stnto hns fn ilod lo  ob­
tain proof o f tho p rior conviction In tlmo 
for nontencing. T lio normal recourso un­
der such circumalanco is n continuance. 
S tcw n il v. State, 703 P.2d 616 (A laska  C l. 
App. 1988).

N ow  sen tenc ing  h e a rin g  n o t r e ­
q u ired  on  rem and . — Although the

judge improperly sontaticod dcfcndnnl lo n 
pronumptlvQ four-year term ond n remand 
for Impanillon o f n noiiprenumptlvo sen- 
truce wns nccennnry, a new sentencing 
henring would no l bo required upon re ­
mand since remand fo r such hearing 
would merely resu lt In reinrponltlnn o f n 
nonpi ontunplivtf four-year lerinn. 
O n irou ttc v. S lnto, 083 P .2d 202  (A lanks 
C l. App 1984).

A pp lied  In lltoom slrand v. S ta le , G5G 
P .2d 684 (A lonkn C l. App. IPR2); F ry v. 
State, 046 IVJd 789 (A laska Ct. App. 
11)8 .1 ); l l u f v ,  S lnte, 075 P.2d 208 (Alnnkn 
Ct. App. l»J84); Maldonado v. State, 070 
P.2d 1093 (A lnakn Ct. App. 1084).

Q uoted  in W right v. S la te , 050 P.2d 
1220 (Alnnkn Ct. App. 1983); Morgan v. 
Stn lo , 001 P .2d 1102 (A lnskn Ct. App. 
1983); Sawyor v. Stnte, GG3 P.2d 230 
(A lnaka Ct. App. 1983); O itberg v. S to le , 
7G1 P .2d 1308 (A lnskn Ct. App. 1P08); 
McCombs v. Stnto, 764 P.2d 112D (A laska 
Ct. App. 100B).

C ited in Koteles v. S to le , CG0 P.2d 1199 
(A lnakn Ct. App. 1983); Ho le v. S lnte, 704 
P.2d 313 (A lnskn Ct. App. 1988); 
McCombs v. S ln te . 764 P.2d 1120 (A laska 
C l. App. 1988).

C o lln te rn l re fe re n ce * . — Chronologi- n liy for subsequsnlofrenso under bnbliun l 
cal or procedurol sequenco o f fo rm er con- crim innl t.n tu tc . 24 A LR4 th 1247. 
victionn ns nfTecting enhancement r f  pen-

S e e .  1 2 . 5 5 . 1 4 7 .  F i n g o r p r i n t s  n t  t lm o  o f  R o n t o n c ln g .  W h o n  n d o - 
f e n d n n t  io  c o n v ic te d  o f  n f e lo n y  b y  n c o u r t  o f  th in  a tn to , th e  d e fe n d n n t ’n 
f in g c rp r * *  ' ?  s l i a l l  ho  p ln c c d  o n  th e  ju d g m e n t  o f  c o n v ic t io n  in  o p e n  
c o u r t ,  o n  th e  re c o rd ,  n t  th n  t im e  o f  s e n t e n c in g . T h e  d e fe n d n n t  n n d  th e  
p o r f lo n  a d m in i s t e r i n g  th o  f l n g o r p r i n t i n g  n h n l l s ig n  t h e i r  n a m e s  u n d e r  
t h e  f i n g e r p r i n t s .  (§ 3 5  c h  1 4 3  S L A  1 9 8 2 )

H ov iao r's  no tes . —  Enacted ns AS 
12 .65.145(0- Renumbered in 1982.

S e c .  12.55.165. F a c t o r s  I n  a g g r a v a t i o n  n n d  m i t i g a t i o n ,  (n) I f  n
d e fe n d a n t  Is  c o n v ic te d  o f  n n  o fT on se  n n d  is  s u b je c t  to  (s e n te n c in g  u n d e r
A S  1 2 . 5 o . l 2 f i ( c ) ,  ( d ) ( 1 ) ,  ( d ) ( 2 ) ,  ( e ) ( 1 ) ,  ( e ) ( 2 ) ,  o r  ( i )  n n d

( t )  l l i e  p r e s u m p t iv e  t e rm  ia  f o u r  y e n rn  o r  le s a , th o  c o u r t  m a y  d e ­
c r e a s e  l l i e  p r e s u m p t iv e  t e rm  b y  n n  a m o u n t  ob  g r e o t  n s  tb e  p r e s u m p ­
t i v e  le r m  f o r  fn c to ra  in  m it ig n t io .- i  o r  m n y  in c r e a s e  th e  p r e s u m p t iv e  
t e rm  u p  to  th e  m a x im u m  t e rm  o T im p r i s o n m e n t  f o r  fn c lo r s  in  n g g rn v n -
I L»n-
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nny o f Die nix p n i n K r n p l i M  «•( m i I h m -c I i u i i  (k 1 
nrv mvt. S ln lo  v. AihUpwh, 7V!‘ I l ’ .VHl Hfi 
(Alnnkn IHftfi).

Where (Icfei.dnnl’n vnihititi check forg­
ery cnpen v io ln ln l n 'ln lln r Rnciclnl inter* 
mid, lie could ll i r r r fo rc  receive cinirurreiit 
netllettffH W iiifieo v S ln le , fiH.7 l\ 2 i l 2 ‘M 
(Alnnkn (! l A|»|» IIIIH I

C o rre c tio n  o f ju dgm en t u i. low /u lly  
liiipiM ing c on cu rre n t Henlem.en. — See

iliep jill v. S lide . 7 |2  I* 2d HIM (Alnnkn Ct.
App nmr.h

Senlence wnn remended fo r cennider* 
niton o f o ile run lives l« rurrect the ilirpn l* 
i ly  o f conciirrenl nentcnccs without in* 
crenning Ihc tot nl lim e In nerve, where the 
Ir in l cnm l hnd ru e d  in impuning n one* 
yenr Nenlence nil n prohnlinn 1 evocation 
conriirr ently lu (hu o ilie r nenlenccn. 
Nnpnyonok v. S ln le , C l. App. Op. No. 
1011 (K ile  Nn A2(»7'2>, l»2<! (1990).

Soc. I'2.55.0:i(). Discharge of iudigents imprisoned Cm• nonpayment 
or line. IRopcaled, t  Id cli .'ill SLA 197:1.1

S e e .  1 2 ,5 5 .0 3 5 .  F i n e s ,  ( a ) U p o n  c o n v ic t io n  o f  n n  o lf e n s c ,  n d e fe n - 
d n n t  n m y  be  s e n te n c e d  to  p n y  n f in e  im a u th o r i z e d  in  t l i i o  n c c lio n  o r  ns 
o th e rw is e  a u th o r i z e d  liy  In w . In  d e t e rm in in g  (h e  n n io u n l n n d  m e th o d  
oT p n y m e n t  o f  n f i n e ,  th e  c o u r t  s lm l l  t n k e  in t o  n ccoun t. t h e  f in n n c in !
r e s o u rc e s  o f  th e  d e fe n d n n t  n n d  th e  n a t u r e  o f  th e  b u rd e n  i t s  p n y m e n t
w i l l  im p o s e . M o d e fe n d n n t  n m y  be im p r i s o n e d  s o le ly  b e c a u s e  o f  i n a b i l ­
i t y  lo  p a y  n f in e .

(b )  U p o n  c o n v ic t io n  o f  n n  o f fe n s e , n d e fe n d n n t  w h o  is  n o t  n n  o r g a n i ­
z a t io n  m n y  he s e n te n c e d  to  p n y , u n le s s  o t h e rw is e  s p e c i f ie d  in  th e  
p ro v is io n  o f  inw  d e f in in g  th e  o f f e n s e ,  n f in e  o f  n o  m o re  Ih n n

( 1 ) $ 7 5 , 0 0 0  f o r  m u r d e r  in  th e  f i r s t  n r  s e c o n d  d e g re e , n lt e m p t e d  m  . r -  
d e r  in  th e  f i r s t  d e g re e , s e x u n l t in n n u ll in  th o  f i rs t , d e g re e , s e x u n l a b u s e  
o f  n m in o r  in  th e  f i r s t  d e g re e , k id n n p p iu g ,  o r  m is c o n d u c t  in v o lv i n g  n 
c o n t r o l le d  s u b s t a n c e  in  th e  f i r s t  d e g re e ;

( 2 )  $ 5 0 , 0 0 0  f o r  n c la s s  A , I i ,  o r  C  f e lo n y ;
(3 1  $ 5 , 0 0 0  f o r  ii c la s s  A m is d e m e a n o r ;
(>t) $ 1 , 0 0 0  fo r  n c ln s s  It m is d e m e a n o r ;
( 5 )  $.’ 1 00  fo r  a  v io la t io n .
(c ) U p o n  c o n v ic t io n  o f  n n  o f fe n s e , n d e fe n d a n t  t h a t  is  n n  n rg n n iz u -  

t io n  m n y  be s e n te n c e d  to  p n y  n f i n e  n o t  e x c e e d in g  l l i e  g r e a t e r  o f
( 1 )  n n  a m o u n t  t lu i t  is
(A )  $ 5 0 0 ,0 0 0  f o r  o f e lo n y  o f fe n s e  o r  fo r  n m is d e m e a n o r  o f fe n s e  t lm t  

r e s u lt s  in  d e a th ;
( i i )  $ 2 0 0 ,0 0 0  f o r  n c ln s s  A  m is d e m e a n o r  o f fe n s e  t h n l  d o e s  n o t  r e s u l t  

in  d e a th ;
(C )  $ 2 5 ,0 0 0  f o r  n c la s s  B  m is d e m e a n o r  o f fe n s e  th a t  d o e s  n o t  r e s u l t  

in  d e a th ;
(1 ) )  $ 1 0 , 0 0 0  f o r  i i v i o ln l i o n ;
( 2 )  tw o  t im e s  th e  p e c u n ia r y  g a in  r e a li z e d  h y  t l i c  d e fe n d a n t  a s  n 

r e s u l t  o f  L lie u lf e n s e ;  o r
CH tw o  lim e s  th e  p e c u n ia r y  d a tn i ig c  o r  lo s s  c a u s e d  b y  th o  d e fe n d n n t  

to  a n o th e r ,  o r  l o  Ih o  p r o p e r t y  o f  im o th n r ,  n s  n r e s u l t  o f  t h e  o f fe n s e .

f c

n J• -io , t h e  c o u r t  m n y  g r n n l 
w i th in  n n p c c ifie d  p e r io d  o f

(d )  I f  n d e fe n d a n t  is  n c n lu n c e d  to  
p e rm is s i o n  f o r  th e  p a y m e n t  l o  lie  in  
l im e  o r  in  s p e c i f ie d  in s t a l lm e n t s ,

( c )  I n  im p o s in g  n f i n e  u n d e r  (c )  o l  ..i s e c t io n , in  n d d i t io n  to  n n y  
o t h e r  r e l e v a n t  fa c t o r s ,  t h e  c o u r t  s h i . i .  c o n s id e r

( 1 )  m c n a t i r c s  t a k e n  h y  th o  o r g a n i z a t i o n  to  d is c ip l in e  a n  o f f i c e r ,  d i-  
i c c lo r ,  e m p lo y e e ,  o r  a g e n t  o f  t h e  o r g a n i z a t i o n ;

( 2 )  m e a s u r e s  t a k e n  h y  t i ie  o r g a n i z a t i o n  to  p r e v e n t  a  r e c u r r e n c e  o f  
( l i e  o f f e n s e ;

( 3 )  Ih e  o r g a n iz a t i o n ' s  o b l ig a t io n  to  m n k e  r e s t i t u t i o n  to  n v ic t im  o f  
th e  o f fe n s e , n n d  t l io  e x t e n t  to  w h ic h  im p o s i t io n  o f  n f in e  w i l l  im p a i r  
th e  n b i l i l y  o f  th e  o r g a n iz a t i o n  to  m n k e  r e s t i t u t i o n ;  a n d

(■i) t h o  e x t e n t  to  w h ic h  th e  o r g a n i z a t i o n  w i l l  p n s s  o n  lo  c o n s u m e r s  
th e  e x p e n s e  o f  th e  f in e .  (§  1 2  ch  1GG S L A  1 9 7 8 ;  n m  § 1 7  ch  4 5  S L A  
1 9 8 2 ;  n m  § 2G c h  1 4 3  S L A  1 9 8 2 ; m n  $ 4 c h  5 9  S L A  1 9 8 8 ;  m n  5 1 8  ch 
8 5  .S LA  1 9 8 8 ;  a m  55 1 , 2  ch  1 4 2  S L A  1 9 9 0 )

C rons ro fe ro iic c s . — f o r  classification 
o f oITenBeB, iicc AS 11.S I .250; Tor son- 
tcitcpa o f imprisonment for felonies, see 
AS 12.55.126: fo r sentences o f imprison­
ment for mieilcmennors, sec AS 12.56.105.

E ffec t o f  am endm ents . —  Tho fust 
1988 nmendmont inserted “ attempted

m urder tn Ihc firs t degree" in subsection 11.1(1),
Tho second 1908 amendment inserted 

“ sesunl nbuso o f J  m inor in tho firs t de­
gree'' in subsection (b ) (1).

'Die 1990 amendment rewrote subsec­
tion (c ) nnd nddcd subsection (c).

N O TES  TO  D E C IS IO N S

C ou rt 1s u n d e r d u ty  tu  c o n s ld o r do- 
fondan t's  c o rn in g  capac ity  in cmincc- 
Iion with m y  imposition o f n fine or resti­
tution, F o ilu ro  lo  da so requires niilniim lic 
reversa l nnd remand. Aahlnit v. S to le . 7.'17 
I'.2d 1356 (A lnsko Ct. App. 19S7).

A p p lied  in W right v. S lide , 551 !’ .2d

8 -lG (A lnsks Ct. App. 1982); W ilson v. 
S lo le , 755  P.2d 307 (A lnskn Ct. App. 
1988).

C licd  in Mnndornnn v. Stnte, 656 P.24 
1320 (A lnskn Ct. App. 1983): Constnnline 
v. Stnte, 739 P.2<1 188 (A lnskn Ct. App. 
'987 ).

Sec. 12.56.040. Increased punishment for hnhitual criminnl after 
conviction or petty larceny or misdemeanor involving fraud. I Re­
pealed, § 21 ch 166 SLA 1978.1

S e c .  1 2 . 5 5 . 0 4 5 .  I t c s t i l u t l o n .  (n )  T h e  c o u r t  m o y  o r d e r  n d e fe n d n n t  
c o n v ic te d  o f  o n  o f fe n s e  to  m a k e  r e s t i t u t i o n  a s  p r o v id e d  in  t h i s  s e c t io n , 
in c lu d in g  r e B l i lu t i o n  to  t h e  v ic t im , to  a  p u b lic ,  p r i v a t e ,  o r  p r i v a t e  
n o n p r o f i t  o r g a n i z a t i o n  t t io t  l i a s  p r o v id e d  c o u n s e lin g ,  m e d ic n i , o r  s h e l ­
t e r  s e r v ic e s  to  th e  v ic t im , o r  a s  o t h e rw is e  n u th o r iz e d  b y  la w . A d e fe n ­
d a n t  is  p re s u m e d  to  h a v e  th e  a b i l i t y  l o  p n y  r e s t i t u t i o n  u n le s s  th e  
d e fe n d n n t  e s t a b l i s h e s  t l io  i n a b i l i t y  to  p n y  b y  a  p re p o n d e ra n c e  o f  th e  
e v id e n c e . In  d e t e rm in in g  l l i e  n m o u n l n n d  m e th o d  o f  p a y m e n t  o f  r e s t i ­
t u t i o n ,  t l i c  c o u r t  n h n l l t a k e  in t o  n c c o u n t  th e
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interval in tlic ruurne o f one f'cnuml 
trnnsnction. Then ho * v S ln le , 500 I* 2d 
630 (Alnako 10771; Cmipor v. S ln lo , 595 
l\ 2 d  648 (A lnakn 19791.

W licro (lie crinica in question nrc w ire- 
Intrd ofTons**, imposition nf conneculivo 
sentences in Appropriate. Preston v. S ln le , 
083 P .2d 787 (A lnnkn 1978).

S lm lln r tran sac tion .* mul com m on 
n c llv l ly  no  de fen se  lo  nopn rn lo  c on v ic ­
tions. — The Iinposilion o f consecutive 
sentences doer, not nmount lo r  con.xlitu- 
lionn l violntion where Iho trnnnncllonH 
were "siiMilnr" nntl the activity wnn "com­
mon." Lanier v S lnte, 480 P.2*l 98! 
(A lnskn 19 7 11.

Where defendnnt employs the snme mo­
dus nperondi for ench o f hin crimen, thin 
does not fu rn ish him  n defense to separate 
convictions for ench criin .n ie r v. 
S ln le , 488 P 2d 9 8 1 (A lnskn 19 7 1)

E ffe c t nn sen tence o f  d e fe n d an t c on ­
victed o f m u ltip le  c rim es. —  Dy autho­
rising consecutive sentences, the statute, 
in rlfoc l, gives Ihe tr in l court the power to 
sentence n defendant convicted o f m u lti­
ple crimes to n term  o f Imprisonment lon­
ger thnn the s ln tu tory maximum for nny 
one nf them. A concomitant of this au thor­
ity in the power lo  fix n minimum term o f 
impiisonment for pntolc e lig ib ility pur- 
ponen, bnncd on the entire term o f impris- 
onment Tlwunn* v. S ln le . 800 P .2d G.ltl 
(Alnnkn 1977)

Consecutive sentence* me not illega l a l­
though their curm iln live impact exceeds 
the statutory maximum for any one o f the 
sepnrolc offenses. J’ renlou v. S ln le , 803 
P 2 d  787 (A lnnkn 1978).

1 'rcnu inptlve nontcncen. — To the ex­
tent r nontencing judge hnet the authority 
to impose n presumptive sentence concur­
ren tly  la  nnolhcr nenlence, he also hns Ihe 
a \ilho rlty  lo  impose that presumptive sen­
tence consecutively nr pnrtin lly consecu­
tively nml lo  suspend oil or nny portion o f 
Ihnt presumptive sentence, hut the defen­
dant must he required to serve n le rm  n f 
Irnprinnmm'nl which Is n l lensl ns long ns 
Ihu grimiest single picsumplivo Bonlohcu 
applicable O iif fi lh  v. S ln lo , G7f» P.2il 002 
(A lnskn Ct. App. 1984).

C onsecu tive  aentcncos In excess o f 
m ax im um  p e n a lly . — T rin l court judges 
mny impose consecutive sentences thnl 
nrc in excess o f (ho maximum penally for 
Ihe moat nerimln ofTpiine, or which me 
greater thnn the presumptive sentence fur 
Iho must nurious offense. When this in 
done, however, the coui I n f appeals w ill 
review the sentence to mnke sure thnl the

lecord reflects MiiloUnnlinl rennohn fur tho 
imposition uf :ch n senlence. C lifton  v. 
Stnte. 708 l».2d 1279 (A laska C l. App. 
I90HI

E ftrnpc w h llo  In c a rce ra ted . — Ih e  
use nf cn iisecu llv j sentences Is pn rlicu ­
ln rly  npprnprinlp in cases where one es­
capes while Incnrcernlcd on another 
chnr|;<*. Walton v. S lnte, 568 I*.2d 981 
(A lnskn 1977).

C rim es com m itted  a fte r Im p rison ­
ment on  fo rm e r nffcnnc. ~  Under sub- 
ncclion (e ) trin l judges nro requited to im- 
por.e consecutive senlence* on individuals 
convicted for crimes which nro committed 
niter they hnd heen Imprisoned on n fo r­
mer ofTensc Snnderr v. S lnte, 718 P  2d 
107 (A laska C l. App. 1980).

F ind ing  re q u ire d  fo r  Im position . — 
Imposition o f n consecutive sentence 
should require tho affirm ative action of 
the sentencing court. The court should he 
nulhnrjrod lu impi se n consecutive sen­
tence only n flo r n finding ll in l confirm- 
menl for atich term Is nccessnry in orrler 
to piotecl the public from fu rther crim innl 
conducl. by the defendnnt. C lenry v. Stnte, 
048 P .2d 952 (A lnsko 197G).

F o rtu .d  fin d in g  he ld  unnecessa ry . —  
Where the comhined efTocl o f the consecu­
tive sentences fo r the two counts o f second 
degree muider did not exceed tho mnxl- 
nium sentence permitted for one count o f 
serum! degree murder, It wns unnecessary 
fur (lip scnPmcing judge lo  make n formal 
finding lh a l confinement fur the comhined 
term won necessary to protect the public. 
M ills v. S ta le , 592 P.2d 1247 (A lnskn
1979).

T h ree  coun ts  o f  m u rd o r In fi rs t  d e ­
gree . — (liv en  the heinous nature o f de­
fendant's crimes nnd n record which wnn 
devoid o f hope fo r Ida rehabilitation. Impo­
sition o f linen conoccutive 99-yenr sen­
tences upon conviction o f threo counts o f 
murder In Ihn Tirol degree wno clearly 
mistaken. Nuknpignk v. S ln le , 045 P .2d 
215 (A laska i l l  App. 1982). nfTd, 00.1 P.2d 
943 (A laska 198.1).

K iting  check* . —  Where defendant in 
convicted n f k iting checks, consecutive 
sentences me Innpproprintc, since n k it­
ing nchuinc ia a ninglr episode, although 
involving multip le offenses. Lew v. S lnte, 
021 P.2.1 284 (A lnskn 1981).

C onsecu tive sen ton res u ph e ld . — 
Where, defendant wns convicted o f two 
ciimen o f lohhery , since this section per­
mits consecutive sentences fo r such con­
ducl, there wns no error in the imposition
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o f coimocv.illvo sentences. Dnvonport • 
S ln ls , 643 P 2d 1204 (A lnokn 1076).

Ponsonhg that deforulnnt's offenso wini 
b o  serious that consecutive sentences warn 
necessary to reflect the crime's serious­
ness I i  aufflclont lo  support the Imposition 
o f consecutive sentences, In light o f tha 
legislative preference fo r consecutive sen­
tences expressed In subsection (e). Jones 
v. State, 744 P.2d 410 'A laska Ct. App.
1987).

Imposition ol* consecutive sentences for 
two counts o f assau lt with o dnngorous 
wenpon, where the cumulative efTect wns 
o f n e lx -)en r sentence with three yenre 
suspended, was not clenrly mistaken since 
the aggregate sentence was not excessive. 
Mulechlor v. S tn lo , 660 P.2d 377 (A laekn 
1077).

Consecutive sentences wero not pro- 
eluded foi nnrcolic snlo* which were ninde 
to two d ifferent Individuals, nlthough one 
o f them mny hove set up both sales, np- 
p rox Im aU ly  two months npnrt. Thomas v. 
Stnte, 666 P.2d 030 (A lnskn 1977).

Where defendnnt wns convicted fo r tho 
th ird tlnto o f n narcotics vlolntlnn, it wns 
entire ly proper fo r the sentencing court to 
Impose n consecutive le rm  in  order to pro­
vide on additional snnclion for Iho subse­
quent offenso. Dan ie ls v. State, 684 P.2d 
47 (A lnskn 1978).

In  view of tho sorlouanens o f Iho crimes 
and o f tho trin l court's delibornlo consider­
ation o f the requirements fo r passing sen­
tence set forth In Stnto v. Chancy, 477 
P .2d 441 (A laska 1970), the sentencing 
Judge wns not c len rly m lstnken In Impos­
ing consccutlvo sentences o f 10 years on 
count o f rocond dog* so arson and a count 
o f manslaughter. Jacinth v. State, 693 
P.2d 263 (A laska 1979).

Seo Neal v. S to lo , 028 P.2d ID (A laska
1981).

The icc letal Interest* violated by the 
crlmos o l rape nnd nssnult with a danger- 
ous wsnpon are sufficiently distinct, ovon 
where the ofTensps nro Intertw ined In a 
single episode o f violence toward another 
person, lo Justify separate sentences, nnd 
where It wns n fle r the victim hnd pulled 
up her clothes and thought her nssnltant 
wns through with her thnt ho slopped hor 
fVom leaving nnd submitted her wo fonr o f 
grave bodily In ju ry  npnrl from the v io la­
tion o f hor poreonnl dignity associated 
w llh  tho rnpo, Iho Imposing consecutive 
sentences wna not c lea rly  m istaken. Co le ­
man v. Stnte, 021 P.2d 809 (A laska 1980), 
cert, denied, 464 U .9 . 1000, 102 S. C l. 663, 
70 L. Ed. 2d 628 (1081).

Bontonco vncnted. — T rln l con 
should not hnve Imposed n flve-yesr sc 
lence for tampering with physical e* 
dence consecutively to a 09-year senton 
for murdor, whert the record would p 
support the conclusion that defends 
must be Incarcerated for the remnlador 
his life  without any possibility of pero 
Thompson v. Stnte, 788 P.2d 127 (A les 
Ct. App. 1980).

U pon  re v o c a t io n  o f p rob a tio n , ltn| 
s ltlon o f a term o f Imprisonment conaci 
live lo  another term  fo r an Interveni 
ofTenso does not Imperm issibly enlarge 
enhance the scope o f the sentence win 
wns o rlg lnn lly  suspended. T r i l l  v. Stn 
626 P.2d 882 (A laska  Ct. App. 1981) 

Where n defendant's probntion on a a  
viction for burg lnry in the first degree,
11.46.300, wns revoked because of hin c« 
viction o f bank robbery In federal disti 
courl, s nenlence o f four yearn with ! 
yenre suspended, consecutive to hi* f 
ernl rohhery nenlence. woe no l c.xccssi 
Dodd v. Stn lo , 086 P.2d 737  (A lnskn 
App. 19B4).

Under fluhsecllon (e), n sentence wh 
Is Imposed on n new offense muni be c 
ncculivc to n sentence l l in l is rclmpo; 
upon n rcvocntion o f probntion. Detznei 
Stnte, 768 I\2 d  1160 (A lnskn Ct. A
1989).

C re d it w horo  con so cu llv o  scntcm 
Im posed . — When consecutive scntcn 
mo Imposed for two o,# more ofTensc*, 
rlorle o f prcncntonco Incnrcerntlon mny 
credited only ognlnst tha nggregnto o f 
"erm t Imposed. An offender who recei 
consecutive sentences Is entitled to cn 
ngnlnst only the first eontenco Impoi 
while an offonder sentenced lo  concurr 
terms In efTect receives credit ngni 
ench oentenco. Endell v. Johnson, 
P.2d 769 (A lnskn Ct. App. 1987),

IV . C O N C U R R E N T  SEN TEN C E !
T r ln l c ou rts  Iinvo d isc re tio n  uu> 

ti lls  section  to Irrp o sn  c on cu rre n t s 
tenco*. D rumbnrger v. Stnte, 710 P.2 
(A laska Ct. App, 1DB0).

When c o n cu rre n t sen lence* mny 
Im posod . — I f  a defendnnt's conduct I 
within pnrngTnphs (4 ), (6 ) or (0 ) o f sub 
lion (g) tho court mny not Impose a i 
current sentenco. However, If the de 
dnnl's conduct fn lls w ithin paragraph* 
(2 ) or (3 ) o f eubsectlon (g) the court is 
thorlr.ed to impoeo concurrent senlen 
G riffith  v. Stnte, 076 P.2d 662 (Alnskn 
App. 1984).

Concurrent sentences mny be glv*
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( lio I Iho defendant w ill rocntvo ct •••lit for 
( imo served In aider I ii protect defendants 
who rnny enrve nil or pint o f their hums In 
out-of-state prisons. t)un )lc  v, S ta le , 652 
P 2d 101 lAlnnkn Ct. App. 1082).

C red it fo r  tim e np rn t on  p ro b a tio n .
— A person in th ird-party custody who 
hnn Ihc freedom lo  move nhnut the com* 
inunity, lim ited only by hin cnntodiim'H nr* 
rompnuhncnt. rod  one who in confined lo 
n finhing hunt while it in nt nmi in not en ti­
tled tn credit for time spent on piol.oilinn 
Ackermnnn v. S ln le . 71G P .2d 6 (Alnnkn 
Ct. App. I9BG)

Where n sentencing court, in importing 
the originni nenlence, hart unambiguously 
mnnifented its intent to require that o 
npeclfied term of impi iMoninenl ho nerved 
In nddition to time pnwim isly nerved, the 
Alnnkn Court of Appcnln linn not hcnitnted 
to hold thol subsection (c) doen not rcrpiii 
ndditiounl credit to bn given; convernely, 
where there linn heen ambiguity in n tr ln l 
court's sentencing remnrko, the court lino 
applied subsection (c) nnd required that 
credit bo given for time previously nerved 
Contes v. S ln le , 721 P 2d GGG (Alnnkn Ct. 
App. 1986).

C red it fo r  time nerved since nrrcnt 
fn r  subsequent nffortnen. — Where de­
fendant's sentences were to he nerved con­
secutively to i\ nenlence then being served 
for n pnrolo rcvucnlhm on nn en rllc r «»f- 
fensu. the trin l couil'n o idor thnt the de­
fendant receive no credit for lime nerved 
nince hin m ren l wnn pinpcr in view o f the 
court's action in tanking tho sentences 
consecutive lo  the limn lo  he net ved on the 
pnrole revocation, fo r the lim e nerved 
from  drfondnnl'o orient nhonhl properly 
hnvo been credited toward thn pnmlo in ­
vocation sentence Reynolds v. S ta le . 695 
P 2d 21 (Alnnkn 19791.

In  de te rm in ing  i f n fa c ility  in nue.h no 
th a t con fin em en t th e re  w a rra n ln  
c red it fo r  tlm o spen t In custody , thn 
court suggests nn n point o f reference t lio l 
common chnrartcrlalicn o f incnrcerntive 
fncililien nro thnt their rnnhloitln aro in­
variab ly ncnl there liy courl order; the fa­
cilities require residency, and renideucy 
requirement/) are RU llicienlly stringent lo  
Involve n definite element uf confinement; 
•cnidcntn o f the fncililien nrc subject to 21 - 
hour physical custody or nuper'vision; any 
periods during which residents may he 
perm itted lo  lenvn the fac ility ore cn 
pressly lim ited, both an to time nnd pur­
pose: while hi the fac ility , residents nre 
under a continuing duty to conform their 
conduct I i inslitnti''Miil ru les nnd to obey

aiders ol peinaitji who hnve immediate 
custody over llie in , nml rraddonls me mill 
Ject In nnnrthm* i( they vlolnte Inntitu- 
tioiinl mien or mdem and to nrrcnt i f  they 
leave the facility w ithout poilltinnion. 
Nygren v, S ta le , GGR P.2d M l (Alnnkn C l, 
App IIIHII).

C red it fo r  lim e spen t In re s id en tia l 
a lc oh o l t ie a lm en t p rog rnm n . Defen- 
diiu l wnn entitled lo  credit for time she 
spent in residential alcohol treatment p ro­
grams while she was on ha il pending tr ia l 
nnd while she wiih on hail pending appeal 
after her conviction and nonlenec. Nygren 
v. S ta le , G6R P 2d 141 (A laska C l App. 
IUH3).F o r  eases e ou s tr ii lu g  fo rm e r c om pu ­
la t io n  o f te rm  a la tu lc , see Thompnou v. 
State. 4IIII P.2d fif»| (A lonkn 1072); taick v. 
State. GO!) P.2d 5 39  (A laska 11)80).

IH . C O N S E C U T IV E  S E N T E N C E S .
C onsecu tive  sentences n ro  nutho- 

rlr.ee! hy s ta tu te . Lan ier v. S to le , 480 
P .2d 981 (A laska 1071).

Consecutive sentencing in the superior 
courl is perm itted by statute. Stine v. 
Pete. 420 P 2d 338 (A lnskn 19GG).

Consecutive sentencing by Iho district 
court ia permissible. Stnte v. Pete, 420 
P .2d 338 (A laska 19001.

A plain rending o f form er AS 11 05 .050  
rovonlad that It wna a g ian t n f authority , 
or ju iIndie!ion. nn irm n llve ly  empowering 
sentencing cmuls to impose consecutive 
aentelites T i i t l  v. Stnte. (125 P .2d 8r °  
(Alnnkn C l. App 1981).

C on sccu tlvo  sentences d id  n o l con* 
stitu te c ru e l and un u su a l pun ishm ent 
forbidden hy li e s ln le  ond federa l consti­
tutions. Davis v. S ln le , GGG P,2d G40 
(A lnskn 1977).Thn e on tp ii llon  (h o t connocu llvo  son- 
I d ic e s  cunstitu to  d o u b le  je o p a rd y  hns 
no  su p p o rt In  caso Inw . Thomas v. 
S ta le . GGG PVil 030 (A lnskn 1977).

Consecutive "onlcitcon for sepnrnto o f­
fenses do not vfrdnto Ihc constitutional 
prohibition agniuiil double jeopardy. 
Davis v State, GGG P.2d G40 (A lnskn 
1977),

P re fe re n c e  fu r consecu tive  hoii* 
(d ic e s . — Suhoectionn (n) and (g ) express 
a prefer tmcu for consecutive nentenceB 
which n tr ia l couit hnn discretion to ieject 
in appropi into circumstances. Stn lc v. An* 
drown, 707 P.2d 900 (A laska Ct. App.
1985), a lld . 72,1 P .2d 85 (A laska 1980); 
Contreras v. S ta le , 707 P.2d 11G9 (A lnskn 
C l. Ap p  19891 

SuliM’clinn (e) does not establish a iegin-

Mr

5 12.65.026 C o d e  o k  C r i m i n a l  P r o c e d u r e !) 12.95.025
In llvo  mandate precluding ncutenrlng 
courts fin iu linponhig cnneurrei t Him* 
toilers, hut l l  does establish n legislative 
preference fo r consecutive sentences, 
•font* v. Stnte. 744 P.2d 410 (A laska Ct. 
App. 1987). distinguishing I.acquemcnl v. 
Stnto, 644 P.2d 850 (A laska Ct. App. 
1982) as construing former law,

T lio legislntivo preference fo r connect!* 
tivo sentences must lie interpreted to ex­
pand lh a  situations where the court may 
impo«o consecutive sentences. Jones v. 
Stnte, 744 P.2d 410 (A laska Ct. App.
1987).

A lnahn hns nn s ta tu to ry  lim ita tion  
on  Im pos ition  n f consecu tive sen­
tences. M ulachler v. S ta le , 660 l \ 2d 377 
(A laska  1977).

Form er consecutive nonloncnn statute 
did not contain lim itations on the court's 
power to Impose consecutive ocntenccn. 
Thomas v. S ln te , GGO P.2d 630 (A lnskn
1977).

P r o p e r  sotitenco. —  Whore a consecu­
tive sentence is imposed but the total sen­
tence docs not exceed Die sentence which 
could bo imposed on one count, a consecu­
tive sentenco is not Improper. K o r r  v. 
State, G60 P.2d 450 (A lnska Ct. App.
1983), rev'd on other ground), GR0 !\2d 
1 )9 2  (A lnska 1984).

A fe d o ra ! c o u rt m ay  sontonco con- 
sec tit lv o ly  to n stn lo  sentenco. Mnrrnitn 
v. .Stale. 458 P .2d 73G (A laska 1900). ceil, 
denied. 397 U .S . 9G7, 90 9. Ct. 1005, 25 I. 
Ed. 2d 2G0 (1070).

A stnte c o u rt m ay m ake  lln sontonco 
ru n  c on secu tive ly  to one Imposed hy the 
courts o f n sister state or the federal 
courts. M orrone v. Sta le, 466 I\2d  73fi 
(A laska 19G9), cort. denied, 397 U  S. 9G7. 
99 9 . Ct. 100ft, 25 L Ed. 2d 2G0 (1070).

Hut to ta l te rm  o f  Im p risonm en t lim ­
ited . — T r ia l cou rl won c learly mistaken 
In Imposing state sentences fo r drug law 
violations cousecutlvoly to defendant's 
eight-year fedornl term ; iho stnlo sen­
tence should have been Imposed concur­
rently to tho fodoral sentenco, where do- 
fondant should not hove heen sentenced to 
more than eight years' imprisonment hnd 
oil his ofTenscn been sta le offenses. 
McCombs V. s to le . 754 P.2d 1120 (A laska 
C l. App. 1988).

Sen tences sh ou ld  ho lim ited to one 
te rm  o f  Im p risonm en t w hero  tw o of- 
fonses n ro  p a rt o f  ono tran sac tion . — 
Whore two oiTonses wero rea lly  part o f ono 
general transaction Involving tho un law ­
fu l sale o f liquor, tho judgment o f convic­
tion should he modified so ns to lim it do-

1 -uilnntV sentences lo ono term o f im pris­
onment. S la te  v. Polo, 420 l*,2d .’Ill/I 
(A lnskn 1190111.

W hen c o n s rcu t lv o  sentences au th o ­
r ised . —  Consecutive sentences are au­
thorised whenever the defendr ,t Is con­
victed o f multip le offenses. Thomas v. 
State, 6GG P.2d (130 (A lonkn 1077)

Under tho Inngungo o f former AH
1I.0G.0G0. when m u ltip le convictions oc­
curred, ench nontencing Judge wns specifi­
ca lly  vested w llh  authority to impose n 
sentence consecutive lo nny sentence im ­
posed, or to bo Imposed, on the other con­
victions. T r i l l  v. S ta le , G25 I* 2d 882 
(A lnskn C l. App. 1981).

W hen consecu tive  sentences innm ln* 
lo ry . —  The provisions o f subsection (o) 
innko Imposition o f n consccutlvo term 
mandatory only whore a judgment o f con­
viction wan already entered before Ihc 
commission o f the offcnao for which sen­
tence is bolng Imposed. W illiam s v. S ta l l,  
759 P .2d 575 (A lnskn C l. App. 1988).

Suhncctlona (e ) anti (g ) do  nut rc- 
q u lro  tho Ir in l c o u r l to Im pnso consec ­
u tive  sentences. James v. S ta le , 739 P .2d 
13M (A laska Ct. App. 1987).

C onsecu tive  sentences from  sep a ­
ra te  Judges. —  Nothing In the statutory 
language o f form er AS 11.06.050, either 
express or Implied, Indicated that thn de­
cision o f one Judgo no l (o Impose n conscc­
utlvo sontenre on one o f several convic­
tions deprived another judge, sentencing 
for n separate conviction, from availing 
h im self o f the option to sontonco consecu­
tive ly . T r i l l  v. S ta le , 026 P.2d 882 (,.!nska 
Ct. App. 1981).

Evon though Judge who sentenced do- 
fondant fo r the robbery conviction In ­
tended thst the robbery sontonco be con­
current with whatever sentence dofendonl 
might rocelvo upon ravncnllnn o f proba­
tion for damaging nn a ircra ft, tho sentenc­
ing court on tho robbery cbargn bad no 
authority In restrict the law fu l sentencing 
options o f  tho Judge who la te r snntenc-d 
defendant upon i evocation o f his proba­
tion fo r damaging nn a irc ra ft to n sen­
tence consecutive lo lire robbery senlence. 
T r iU  v. Stnte, G25 P .2d 882 (A lnskn Ol. 
App. 1981).

Im p o s itio n  o f  con sccu tlvo  sentences 
fo r  n on d up llcn tiv o  coun ts w ith sepa­
ra ta  In ten ts is not prohibited undor 
Alnskn statutes nnd ru les. Mutschlor v. 
S to le , 660 P.2d 377 (A lnskn 1977).

Consecutive sentences mny he imposed 
when separate offenses with separate in ­
tents nrn committed during a b rie f lime
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( 4 )  l lm  c r im e s  w n rr: m i l e t im m iU e t l w h i le  I In : (li.T om liin ! . n U e m p ln t l 
lo  cncnpo n r  a v o id  d c lc c L io u  o r  i i |i |n  i' lo :n « io n  n l l u r  Ih o  c o m m is s io n  o r  
n n o l lm r  c r im o ;

( 5 )  Ih c  s o n ic i ic o  ia n o l  f o r  n v i o ln l i o n  o l  A S  I 1 . 4 1 .1 0 0  —  I I . 4 1 . 4 7 0 ;
o r

( 5 )  Ih e  s e n te n c e  is  n o t  f o r  n v i o ln l i o n  o f  A S  1 1 .4 1 . 5 0 0  —  1 1 .4 1 . 5 3 0  
l l i n l  r e s u lt s  in  p h y s ic a l i n ju r y  o r  s e r io u s  p h y s ic n ! i n ju r y  n s  th o s e  
t e rm s  n rc  d e lin e d  in  A S  1 1 .0 1 .9 0 0 ,

( h )  I f  th e  d e fe n d n n t  h n s  b e e n  c o n v ic te d  o f  'w o  o r  m o r e  c r im e s  u n d e r  
A S  1 1 .4 1 .2 0 0  —  1 1 .4 1 ,2 5 0  o r  1 1 .4 1 .4 1 0  -  1 1 .4 1 .4 5 5  in  w h ic h  th o
v ic t im  o r  v ic t im s  o f  (h e  c r im e s  w e re  m in o r s  n n d  th e  ju d g m e n t  o n  n n y  
o f  th e  c o n v ic t io n s  h n s  n o t  b e e n  e n te r e d ,  l lm  c o u r t  a h u l l  im p o s e  s om e  
c o n s e c u t iv e  p e r io d  o f  im p r i s o n m e n t  fo r  en ch  c o n v ic t io n . (5  1 2  ch  1 6 0  
S I .A  1C 78 ; 55 7 ,  8  c li 131 S I .A  1 9 8 0 ; nm  55 2 4 ,  2 5  c li 1 4 3  S I ,A  1 9 0 2 ; 
nm  1 5 .0 . N o . 5 5 ,  55 6 .  7  ( 1 9 8 4 ) ;  nm  § 2  ch  104  S I .A  1 9 8 4 ;  n m  85  5 . 6  c li 
6 5  S I .A  1 9 8 8 )

E f fo r t  o f nm om lm onts. — 'Iho I9R8 
amendment Inserted “ nntl (h )" In the first 
nenlence In subsection (c) nnd ndded sub­
section (It).

le g is la t iv e  h is to ry  re p o rts . — lror 
scclionnl nnnlysi»* o f CS SSS II 230, tho 
predecessor of Fl OSSIJ 239 (ch. 131, SLA 
1980), see 1980 Senate Jou rna l Supple­
ment No. 23, A pi it 1, 1980.

N O TES  TO  D E C IS IO N S

I General Consideration
11. Computation o f Ten  .

111. Consecutive Sentences.
(V Concurrent Scnlencen.

I, G E N E R A L  C O N S ID E R A T IO N .
F o r  cniroa cnnn lru lng  fo rm e r AS

12.fifi.07fi, re lating lo  imposition o f sen­
tences, arc I' r r r in  v. Stnte, 013 I* 2d 113 
(A lnska 1970): Andrews v. S ln lo , 002 P 2d 
J60 (A laska 1976); Morgan v. Stn lc , 002 
P .2d 1010 (A lnskn 1976); l lu s l v. S ln le ,
682 P 2d 134 (Alnnkn 11)78).

C onn ld e rn tlu n  o f (o ln li ly  o f  ile fcn - 
d lin t's  conduct. — Itrgnrdlesn o f thn tria l 
court's decision lo sentence consecutively 
or concurrently, Ihe total senlence must 
reflect Ihe tota lity o f the defendant's eon- 
• ‘ cl cannidei ed hi light o f hin or her back­
ground nnd experience, nnd tuenmnrd 
ngnintil tlic nlnndaidn of rcbabilitn liun, 
deterrence o f se ll nnd otbein, nnd nUinntt- 
linn o f conununily norma. Comegyn v.
S to le , 747 P .2d 004 (A lnskn Ct. Apn.
1987).
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(!o n s lf (r r i it in n  n f u n ch a rg ed  of- 
ferines n r po lice contnctn. —  A sentenc­
ing court mny properly consider 
unrlm rgod oll'cnncs or police conlncln 
w liu e  Urey nre verified by supporting 
dnln or information nml Iho defendtinl Is 
given U iq fippnitunlly to deny the allegn- 
' iiiii.i nnd n llc r rebuttal evhlmn*e. J'nncoo 
v. S ln le , 028 l\2 d  047 (A lnskn 1080).

Reference to unveriried police contacts 
in n presrnlcncc report dors not require a 
lemnitd for resentencirig where tho record 
indicium Unit thn sentencing Judge wns 
not unduly or improperly Influenced hy 
refcii'uco lo  the unverified police contnctn. 
Poneue v. S ln le , G2fl P .2d 517 (Alnnkn 
1980)

E ffe c t n f p e r ju ry  nt t r ln l. — It is Im ­
proper In incicnsc n sentence hccnusc n 
defendant hns committed perju ry nt tria l, 
but llm  fact o f such perjury nmy be connid-

.'or Mouse letter o f Intent on cli. 60, 
SLA  1988 (G S IIB  237 tJud )). which 
amended thin ncclion. nee 1988 House 
Jou rna l 2330 2337.

O p in ions o f n lto rn c y  g e n e ra l. —  Au­
thority exisln lo  both award nnd forfeit 
statutory good time for p re tria l detnlnccn. 
Fetuunry 18, 1986 Op. A tt’y Gen,

5 12.1)5.025 C o d e of C r i m i n a l  I ’ n o c R n u u E  5 12.55.01

cred ns re levan t In the defendnnl'n pros- 
peels for rc linh ilitn lio ti. P ierre v. Stn lo , 
620 P.2d 1006 (A lnskn 1980).

O rn l sen tenco c o n tro ls . — 'lire w rit­
ten Judgment should conform lo the orol 
sentence. The Inttor o rd inarily  controls. 
W hittlesey v. State, 826 P.2d 106G 
(A lnskn 1980).

U n so lic ited  Ic tta r* . — Judges must 
rnnko svn llnh le ta counsel for the state 
nnd tho defendnnt nny unsolicited tailors 
received concerning sentencing o f n pnr- 
tlcu ln r defendnnt. Bow lin v. State, 643 
P .2d 1 (A lnskn C l. App. 1082).

The sentencing record must a ffirm s- 
liv e ly  reflect whothcr unsolicited letters 
received by the court hove beer, consid­
ered nt sentencing. Bow lin v. State, 043 
P .2d 1 (A lnskn Ct. App. 1982).

"S’ ro v lo u a  Judgm ent o f  con v ic tion " . 
—  As used In subsection (e ) of this section, 
"previous judgment o f conviction" means 
on ly those judgment* ontered p rior to the 
commission o f the crimo fo r which sen­
tence ia currently to lo  Imposed. W ells v. 
Stnte, 706 P.2d 7 1 J (A lnako Ct. App.
1085).

C om poa ito  sc-ntonco fo r  m u ltip le  
c rim es . —  When nn ofTetider In convicted 
o f multip le crimes, tho presumptive trrm  
fo r the most senoun crime remninn on Im- 
po tnnt benchmark —  n honchmnrk thnl 
In not to he cxcoeded without good reason. 
Neverthelenp, the appropriate focus is no 
longer on tho narrow Isnue o f public dan­
ger, hut ra ther on whether a composite 
sentence exceeding the presumptive term 
In warranted under tlio totality o f the cir* 
cumnlnnccs. Farm er v. Stnte, 746 P.2d 
1300 (Alnnkn Ct. App. 1087).

A composite sentence o f five yenrs with 
two yenra suspended, imposed upon n first 
felony offender upon conviction o f two 
counts o f hurg lnry In the second degree, 
one count o f ih c fl lu  the second degree, 
nnd ono count o f theft In tho third degree, 
wns nol oxcesnlve, whero defendant's con­
viction o f two ncpnrnt* burg laries nnd re ­
lated thefts, nnd Ms admission o f two ad­
ditional burg laries nnd reln'.cd (hefia, Jus­
tified o greater sonlencc thnn would n 
conviction o f nn Isolated burg lnry ond 
theft. Comegyn v. S ln to, 747 P .2d 664 
(A lnskn Ct. App. 1987).

D e lega tion  o f a u th o r ity  to Im pose 
cond ition s . —  The sentencing court may 
not dclegnle ils  authority to imponc condi­
tions o f prolintion which nro tho func­
tional equivalent nf Incarceration, such no 
hy nblding hy Die recommendation o f n 
locnl council on nlcuhntism that defendnnt

serve 30 days In n residential a lent 
treatment cental. Hester v. S ta le, 7 
P .2d 217 (A lnakn Ct. App. 1089).

In c ronse  o f  nciitance upon  ;>penl. 
Whero the tr ln l court did nol srn defc 
dnnt under Appellnta Rule 216(n ) thn l I 
sentence could ba increased i f he n 
pcnled, the court hnd no authority to h 
pone n sentence which was greater th: 
the sentence which n three-judge pnr 
had Imposed. James v. S ln te , 764 P. 
1336 (A laska Ct. App. 1988).

A pp lied  In Schwlng v. Stnte, G33 P. 
311 (A lnskn Ct. App. 1961); O'Shen 
State, 083 P.2d 206 (A lnska Ct. Af
1084); Lewis v. S lnte, 706 P.2d 7 
(A lnska Ct. App. 1086); Oawnld v. Stnl 
716 P.2d 270 (A lsakn Ct. App. 108< 
Stnte v. Moody, 728 P.2d 194 (A lnsl 
1080); S ta le v. Merry. 784 P.2d 2: 
(A lnska Ct. App. 1989); Kcpley v. Stnl 
701 P .2d 1020 (A lnskn Ct. App. 1990!

Quoted In Jonnlngs v. S to le , 713 P.'. 
1222 (A lnskn C l. App. 1986); Helton 
State, 778 P.2d 1 ICG (A lnska Ct. Ap
1989).

C ltod In S lo to  v. Ahwinonn, 636 P.! 
488 (A lnska C l. App. 1981); Houston 
Sto le, 618 P .2d 1024 (A laska C l. Ap
1982); State v. RnslopsolT, 669 P.2d G: 
(A lnska Ct. App. 1983); Hodges v. Stnl 
660 P.2d 1203 (A loskn C l Apn. 198! 
Junoby v. S la te , 605 P 2d 30 (A lnskn ( 
App. 1983).

IL  C O M PU T A T IO N  O F  T E R M .
Com pu ta tion  o f  term  s ta tu te nltou 

con tro l even when n sentence dues n 
opedficnlly provido for giving credit f 
time served. Dlnck v. Stnte, GG9 P .2d Pt 
(A ,f> kn 1977).

i. e le rrn ln ad on  o f c re d it fo r  tin 
•  e rved . — Tho npproprlntc time to r 
solvo credit for lime served is n l the se 
lencing hearing nnd lha trin l court shou 
expressly Identify those periods o f time f 
which credit Is U» be allowed. Ackcrmni 
v. State, 716 P.2d 6 (A lnskn C l. Ap
1986).

P ro v is io n  In fo rm a l ju dgm en t. — ' 
order lo prevent problems arising win 
sentenco is served outside A lnskn. Judg- 
should Include n provision granting cred 
fo r lime served In the formnl judgmcn 
Dlnck v. Stn lc . 569 P.2d 804 (A lnnl
1977).

A lthough credit for lime nlrendy scrvi 
In prison is nwnrded nutomnlicnlly I 
ntnlute, nnd in nol dependent or. l l  
Judge's sta ling tlir.l credit should be give 
judgment forms should expressly stn



A i .a s k a  S i a i  111K.1; § 1a .n r1.0 2 r,

Sec, 12.00,0X0. linforcing jiulgnwnt to /my money. lltepenleil, $ 21 
ch 100 SLA 1078. Fur present provisions, see AS 12.00.020(1), AS 
12.60.030(a), (tl) nml AS 12.66.061.1

S e c .  1 2 . 5 5 . 0 2 2 .  V i c t im  im p a c t  s t a t e m e n t .  A h p o r t  o f  th e  p rc s e n -  
tc n c o  r e p o r t  p re p a r e d  o n  e n c li f e lo n y  o f f e n d e r ,  th e  p ro b a t io n  o f f i c e r  
s h a l l  p r e p a r e  n v ic t im  im p a c t  s t a t e m e n t  r e p o r t  in f ; th e  f o l lo w in g  i n f o r ­
m a t io n :

( 1 )  th e  f i n a n c i a l ,  e m o t i o n a l ,  a n d  m e d ic a l e f fe c t s  o f  Ih e  o f fe n s e  on  
th o  v ic t im ;

( 2 )  th e  n e e d  o f  th e  v ic t im  fo r  r e a t i t u l i o n ;  a n d
(31  n n y  o t h e r  i n f o rm a t i o n  r e q u i r e d  b y  th e  c o u r t .  (5  1 ch  15-1 S L A  

1 9 8 4 )

C ron* re fe ren ce * . — Knr efTcd n f lliin  IM , S I.A  1S1H I In (lie  Temporary nml Spo- 
nrctinn nn (Jr. It 32011121, *00 1 12, fit. ria l Arlic

S e c .  1 2 . 5 5 . 0 2 3 .  P a r t i c i p a t i o n  h y  v i c t im  in  s e n t e n c i n g ,  ( a )  I f  n 
v ic t im  r e q u e s t s ,  th e  p ro s e c u t in g  a t t o r n e y  s h a l l  p r o v id e  t l io  v ic t im , 
b e fo re  th e  s e n t e n c in g  h e a r in g ,  w i th  n c op y  o f  th e  fo l lo w in g  p o r t io n s  o f  
th e  p re s e n le n c e  r e p o r t :

( 1 )  t h e  s u m m a r y  o f  l l i e  o f fe n s e  p r e p a r e d  h y  th e  D e p a r tm e n t  o f  C o r ­
re c t io n s ;

( 2 )  th e  d e fe n d a n t ' s  v e r s io n  o f  th e  o f fe n s e ;
( 3 )  a l l  s t a t e m e n t s  a n d  s u m m a r ie s  o f  s t a t e m e n t s  oT th e  v ic t im ; n nd
(•1) th e  s e n te n c e  r e c o m m e n d a t io n  o f  th e  D e p a r tm e n t  o f  C o r r e c t io n s .
(b )  A  v ic t im  m n y  s u b m it  to  D ie  s e n t e n c in g  c o u r t  n  w r i t t e n  s t a t e ­

m e n t  t h a t  th e  v ic t im  b e lie v e s  is  r e le v a n t  to  th e  s e n te n c in g  d e c is io n . 
(§  -1 ch  5<J S L A  1 9 8 9 )

S e c .  1 2 .5 5 . 0 2 5 .  S e n t e n c i n g  p r o c e d u r e s ,  ( a )  W h e n  im p o s in g  n 
s e n le n c e  f o r  c o n v ic t io n  o f  a  fe lo n y  o f fe n s e  o r  n s e n te n c e  o f  im p r i s o n ­
m e n t  e x c e e d in g  9 0  d a y s  o r  u p o n  n c o n v ic t io n  o f  a  v i o la t i o n  o f  A S  0 4 ,  a 
r e g u la t i o n  a d o p te d  u n d e r  A S  0 4 ,  o r  a n  o r d in a n c e  a d o p te d  in  c o n fo r ­
m i t y  w ith  A S  0 4 .2 1 . 0 1 0 ,  l l i e  c o u r t  a h u l l p r e p a r e ,  a s  a  p o r t  o f  th e  
re c o rd , n s e n t e n c in g  r e p o r t  l l i o L  in c lu d e s  th o  fo l lo w in g :

( D a  v e r b a t im  re c o rd  o f  th o  s e n t e n c in g  h e a r in g  a n d  a n y  o t h e r  in -  
c o u r l  s e n t e n c in g  p ro c e d u re s ;

( 2 )  f i n d in g s  o n  m a t e r i a l  is s u e s  o f  fa c t  a n d  o n  f a c t u a l q u e s t io n s  r e ­
q u i r e d  to  be  d e t e rm in e d  a s  o  p r e r e q u i s i t e  l o  th e  s e le c t io n  o f  l l i e  s e n ­
te n c e  im p o s e d :

( 3 )  a c le a r  s t a t e m e n t  o f  th e  te rm s  o f  t h e  n e n le n c e  im p o s e d ;
( 4 )  a n y  re c o m m e n d a t io n s  a s  lo  th e  p la c e  a f  c o n f in e m e n t  o r  th e  m a n ­

n e r  o f  t r e a tm e n t ;  a n d
( 5 )  in  th e  c a s e  o f  n c o n v ic t io n  f o r  n fe lo n y  o f fe n s e , in f o rm a t io n  n s - 

nenn iug
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(A )  th o  f i n a n c i a l ,  e m o t i o n a l ,  n n d  m e d ic a l e f fe c t s  o f  th e  a U o n s e  on  
th o  v ic t im ;

(11) t l i c  n e e d  o f  th e  v ic t im  fo r  r e s t i t u t i o n ;  a n d
(C )  a n y  o t h e r  i n f o rm a t i o n  r e q u i r e d  b y  th e  c o u r l .
( h )  T h e  s e n t e n c in g  r e p o r t  r e q u i r e d  u n d e r  (n )  o f  t h i s  s e c t io n  s h a l l  be 

fu r n i s h e d  w i t h in  3 0  d a y s  a f t e r  im p o s i t io n  o f  s e n t e n c e  lo  th e  D e p a r t ­
m e n t  o f  L a w , th e  d e fe n d a n t ,  th e  D e p a r tm e n t  o f  C o r r e c t io n s ,  th o  s t a le  
H o a rd  o f P u r o l e  i f  t h e  d e fe n d a n t  w i l l  b e  e l i g ib le  Tor p n ro le ,  n n d  lo  th e  
A lc o h o l ic  B e v e r a g e  C o n t r o l B o a rd  i f  th o  d e fe n d n n t  is  to  h e  s e n te n c e d  
fo r  a  c o n v ic t io n  o f  a v i o la t i o n  o f  A S  0 4 ,  a r e g u la t io n  a d o p te d  u n d e r  A S  
0 4 ,  o r  n n  o r d in a n c e  a d o p te d  u n d e r  A S  0 4 .2 1 . 0 1 0 .

(c ) E x c e p t  an p ro v id e d  in  (d ) n nd  (e )  o f  th is  s e c t io n , w h e n  a  d e fe n ­
d a n t  in s e n te n c e d  to  im p r i s o n m e n t ,  th o  t e rm  o f  c o n f in e m e n t  c o m ­
m e n c e s  o n  th e  d a te  o f  im p o s i t io n  o f  s e n te n c e . A d e fe n d n n t  a lu i l l  r e ­
c e iv e  c r e d i t  f o r  t im e  s p e n t  in  c u s to d y  p e n d in g  t r i n l ,  s e n t e n c in g , o r  
n p p o n l,  i f  t l i o  d e te n t io n  w an  in  c o n n e c t io n  w ith  th o  o fTcnnn f o r  w h ic h  
s e n to n c o  w a s  im p o s e d . A  d e fe n d a n t  m a y  n o t  re c e iv e  c r e d i t  f o r  m o r e  
t h a n  th e  a c t u a l t im e  s p e n t  in  c u s to d y  p e n d in g  t r i n l ,  s e n t e n c in g , o r  
a p p e a l .  T h e  t im e  d u r i n g  w h ic h  a  d e fe n d a n t  is  v o lu n t a r i ly  a b s e n t  f r o m  
o f f i c i a l  d e t e n t io n  n f l e r  th o  d e fe n d a n t  h n s  b e e n  s e n te n c e d  m a y  n o t  he  
c r e d i t e d  to w a rd  s e r v ic e  o f  th e  s e n te n c e .

( d )  A  s e n te n c e  o f  im p r i s o n m e n t  s h a l l  be  s ta y e d  i f  o n  a p p e a l is  t a k e n  
n n d  th e  d c fo n d n n t  is  a d m i t t e d  to  b a i l .  ! f  n n  a p p e a l is  t a k e n  a n d  Ih e  
d e fe n d a n t  is  n o t  a d m i t t e d  to  b n i l ,  th e  D e p a r tm e n t  o f  C o r r e c t io n s  n h n ll 
d e s ig n a t e  th o  f a c i l i t y  in  w h ic h  th o  d e fe n d n n t  s h a l l  be  d e ta in e d  p e n d ­
in g  a p p e a l o r  a d m is s io n  to  b n i l .

( e )  E x c e p t  a s  p ro v id e d  in  (g )  n n d  ( h )  o f  th i s  s e c t io n , i f  th e  d e fe n d a n t  
h n s  b e e n  c o n v ic te d  o f  tw o  o r  m o re  c r im e n , s e n te n c e s  o f  im p r i s o n m e n t  
s h a l l  r u n  c o n s e c u t iv e ly .  I f  th e  d e fe n d a n t  is  im p r i s o n e d  u p o n  n p r e v i ­
o u s  ju d g m e n t  o f  c o n v ic t io n  f o r  a  c r im e , th e  ju d g m e n t  s h a l l  p r o v id e  
H in t  th e  im p r i s o n m e n t  c o m m e n c e s  n t  th e  e x p i r a t io n  o f  th e  t e rm  im ­
p o s e d  b y  th e  p r e v io u s  ju d g m e n t .

( 0  A  s e n te n c e  t h a t  th e  d e fe n d a n t  p a y  m o n e y , e i t h e r  n6 a f i n e  o r  in  
r e s t i t u t i o n  o r  b o th , c o n s t i t u t e s  n l i e n  in  th e  sn rn o  m a n n e r  n s  a  ju d g ­
m e n t  f o r  m o n e y  e n te r e d  in  n c iv i l  a c t io n . N o t h in g  in  lb  i  s e c t io n  l im i t s  
th e  a u t h o r i t y  o f  th e  c o u r l  l o  o th e rw is e  e n fo rc e  p n y m e n t  o f  a  f in e  o r  
r e s t i t u t i o n .

(g )  I f  t h o  d e fe n d a n t  h a s  b e e n  c o n v ic te d  o f  tw o  o r  m o r e  c r im e s  b e fo re  
th e  ju d g m e n t  o n  e i t h e r  h n s  b e e n  e n te r e d , n n y  s e n te n c e s  o f  im p r i s o n ­
m e n t  m n y  r u n  c o n c u r r e n t ly  i f

( 1 )  th e  c r im e s  v io la t e  s im i la r  s o c ie t a l in t e r e s t s ;
( 2 )  th e  c r im e s  n re  p a r t  o f  n s in g le ,  c o n t in u o u s  c r im in a l e p is o d e ;
( 3 )  t h e r e  w a s  n o l  n  s u b s t a n t i a l c h a n g e  in  D ie  o b je c t iv e  oT th e  c r im i ­

n n l e p is o d e , in c lu d in g  a c lin n g o  in  th e  p a r l i e s  to  th o  c r im e , th e  p r o p ­
e r l y  o r  ty p o  o f  p r o p o r t y  r i g h t  o f fe n d e d , o r  th o  p e rs o n s  o f fe n d e d ;
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would be entitled tn bring n eenlenre n|»* 
pent upon tlio .‘mponition uf 111 o nuepcitilctl 
portion o f tlio eciilence. Tnxmk v S lnto, 
060 1*2.1 788 (A lnnkn C l, App IIIIW l.

In  cvolunting whether n pm lin lly  nun- 
pnntlod nontonco for n fimt rolon.y olloinloi- 
in In oxcenn o f (lie pronuinptivo nnnloiiro 
w lilcli o nccond felony olTondor would n>- 
coivo, Iho reviewing coin I nlinuld ciiltnldnr 
on ly  tlm t port ion o f tlio nontonco w lijcli 
iniponnn n period o f incnronrntloii. Tnxruk 
v. S ln to , 660 P .2d 7Bfl (Alnnkn C l. App 
i m i .

Where ilofondnnl wnn n fiin l-fo lnny o f­
fender convicted ol n clnnn U felony, nrxunl 
nliuno o f n m inor, nml, lim l the dnfendnnl 
linen nuliject tn preniimptivp noutenoinp, 
the eircuinntnnces would linve lioon midi- 
e lnntlv extrnoidinnry tn wnrrnnt n nuh- 
ntnntinl InciVnee In the npplicnllle pro- 
nmnptivn term , the enne ipinliiiod nn nu 
exce|iliniinl ruin under Aiinlin v. S to le , 027 
I*.2d (157 (Alnnkn Ct. App. 15)1111; nml the 
I inpor.itinn oT n nenlence hi exconn o f tho 
four-yonr prenumptlve term for neennd of- 
fender* did not v jn ln to the Austin rule. 
Sktepich v. S ln te , 7-tO P.2d 901) (Alnnkn 
Ct, App. 1907).

A lthough the judge indirnton Hint n 
lengthy nenloucc " i l l  nerve llie  .nenleue- 
lug gonln o f genrrn l dntorronro nnd emu- 
imm ity coiidoinnnlim i, tlieno gonln rnnnot, 
in themirelven, nuppurl thn imponition o f n 
mnxiinum tO-yenr term  for n lim l offender 
convicted o f n clnnn II fnlony, nuch nn nr**, 
uni nnnnult o f n m inor. Sktepich v. S to le , 
740 I'.Jd 90(1 (Alnnkn C l. App. 19871.

Where defendnnt with no piir>r fidony 
convlctlnnn wnn convicted nf tluee collide 
o f nexunl nnnnult in the Hint degree, nn 
unclneniHed fe lony, nml one count o f At­
tempted nexunl nnnnult lu  the fir nt degtee, 
n clnnn A fe lony, the innnj nepnrnte inci-

ileiiln nf nexunl nnnnult, defendniil'n m u lti­
ple viclimn, hi* u*e o f n dnngeroun llin trll- 
n iriit, nnd hin willingnenn tn !'\)urn hin 
virlimn with ihnt hintruilient, entnhlinhed 
Hint lie wnn n pn rlicu ln rly  rlnngcrmin o f­
fender who hnd to he inolnted fo r n nidi- 
elnntin l period o f time to protect tho pub­
lic, nml the compnnito nonlence im pend o f 
:i7 yenrn with 12 yenr" *U"pe(lded wnn not 
c len ily niinlnkon. tio.dnhy v. S ln le , 739 
I ’ 2d inn (Alnnkn Ct App, 1997).

A f i i ' l  felony offender'll p rior record nf 
iiiindrmonunr conviction*, even I f  exten­
sive. ilnen not rpinltfy nn nn exlrtm rdiunry 
rirnim .nlniire wnrrni ting Imposition o f n 
term exceeding the nccond offender pro- 
oumptivc. Heynoldn v. Stnte, 73G l*.2d 
1151 tA lnnkn 'c i. App. 1987).

Where the drfom lnut, n flrn l felony of. 
fender, wnn convicted o f one count o f theft 
in Ihe neroml degree nml three rnuiitn o f 
fmgeiy In the necrmd degree, nlie nhould 
nnl linvc rereiveil n totn l nenlence, Includ­
ing consecutive increments, morn eevcre 
thnn Hie presumptive term entsbllnhed for 
n I Ii ii d felony offender, where there wn* 
nothing in tin- record to nijggenl llm t n 
composite sentence nr imprisonment, in ­
cluding nil consecutive increments, 
g rcn ler thnn this presumptive term wns 
needed to deter the defendnnt. Young v. 
Stnte, 702 I ’ .2d 197 (A lnskn Ct. App. 
19(19)

Sentence It. n c ro rt l w ith  A ustin  ru le . 
— F lrs l fe lony olfender'e senlenco o f Tour 
yenis imprisonment, with three yenr* sus­
pended, wns siilin lnn lln lly  more lenient 
Ihnn llie  two-venr presumptive le rm  llm t 
would hnve been nppllcoblo to n second 
felony offender, nnd llio ro foro  did no l vlo- 
Into the Austin ru le . Long v. Stnte, 77V. 
I* 2.1 1099 (A lnskn C l. App. 19B9).

S e e .  1 2 . 5 5 . 1 3 5 .  S e n t e n c e d  o f  im p r i s o n m e n t  f o r  in i R t lo m o n n o r n .  
( n ) A  d e fe n d n n t  c o n v ic te d  o f  n c ln s s  A  m is d e m e a n o r  m n y  be  n e n tn n c e d  
to  n d o f i n i t o  le r m  o f  im p r i s o n m e n t  o f  n o t  m o re  t l in n  o n e  y e n r .

(b )  A  d e fe n d n n t  c o n v ic te d  o f  n c ln n s  11 m iR t lc m e n n o r  m n y  b o  s e n - 
le n c o d  to  n d e f i n i t e  t e rm  o f  im p r in tm m e n l <>r n o t  m o ro  th n n  9 0  dnyn  
tm le s s  o t h e rw is e  s p e c i f ie d  in  th e  p r o v is io n  o f  In w  d e f in in g  th e  o f fe n s e .

(c ) A  d e fe n d n n t  c o n v ic lp d  o f  it: s n t i l l  in  th e  fo u r t h  d e g re e  c o m m it t e d  
In  v i o ln l i o n  o f  th e  p r o v is io n s  o f  n n  o r d e r  inm tc il u n d e r  A S  2 5 . 3 5 . 0 1 0  o r  
2 5 . 3 5 . 0 2 0  e l i n l l  l>e s e n te n c e d  lo  n m in im u m  le rm  o f  im p r i s o n m e n t  o f  
2 0  d a y s .

(d )  A  d e fe n d a n t  c o n v ic te d  oT n s s n u l t  in  l l i e  fo u r t h  d e g re e  u p o n  a 
u n i f o rm e d  n r  o t h e rw is e  c le n r ly  id e n t i f i e d  p en ce  o f f i c e r ,  f i r e  f i g h t e r ,  
c o r r e c t i o n a l o f f i c e r ,  e m e rg e n c y  m e d ic a l t e c h n ic ia n , p a r a m e d ic ,  m n b u -
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li tn c e  n t t o n d n o l ,  o r  o i l i e r  e m e rg e n c y  r e s p o n d e r  w h o  wnn e n g n g  
t l ic  p e r f o rm a n c e  o f  o i f ic in l d u t ie s  a t  th e  t i in o  o f  th e  n n n n u lt s in  
n e n le n c e d  to  n m in im u m  te rm  o f  im p r i s o n m e n t  oT 3 0  d n y s .

(e )  T h e  e x e c u t io n  o r  a s e n te n c e  u n d e r  (c ) o r  (d )  o f  th is  s e c t io n  
n o t  b e  s u s p e n d e d  n n d  p ro b n t io n  o r  p n r o le  m n y  n o t  b e  g rn n tc d  u n t  
m in im u m  te rm  o f  im p r i s o n m e n t  h n s  b e e n  s e r v e d . Im p o s i t io n  n f  n 
le n c e  u n d e r  (c )  o r  (d )  o f  l i t i s  B e c tion  m n y  n o t  b e  s u s p e n d e d , e x c e p t 
c o n d i t io n  H in t  th e  d e fe n d n n t  b o  im p r lH o n o d  f o r  n o  le s s  th n n  the* t 
in u m  t e rm  o f  Im p r i s o n m e n t  p ro v id e d  itt (c )  o r  (d )  o f  th in  s e c t io n  
t h e  m in im u m  s e n te n c e  p r o v id e d  f o r  in  (c )  o r  (d )  o f  th in  s e c t io n  m n . 
tie  o t h e rw is e  re d u c e d . (5  1 2  c li  ICG  S L A  1 9 7 8 ;  nm  § 2  c lt 1 3 9  
1 9 8 0 ;  n m  § 2 2  ch  5 9  S L A  1 9 8 2 ;  n m  § 1 3  c li  G1 S L A  1 9 8 2 ;  nm  § f 
1 4 3  S L A  1 9 8 2 ;  nm  §5 4 , 5  ch  9 2  S L A  1 9 8 3 )

NOTF.B TO  D E C IS IO N S

C onn t ltu t lo n n llty  n f presumptive! 
nontencing p rov is ion * . —  Sec note* tin­
der sumo bending, AS 12.(10.125. N ell v. 
S tn lc . 042 P,2d 1301 (Alnnkn Ct. App.
1982).

M ax im um  nen lence fo r  Joy rid ing  
Justified . ■— The district cour* judge wnn 
not c lenrly mintnken In chnraclerlzlng n 
defendnnt n« n wornt offender, nnd In Im ­
posing tho mnximum nenttmce o f ono yonr 
for third-degrco crim innl mlnchlor (Joyrid­
ing). Ile ep llo  the lim ited period n ft lm e  In 
which tho defondnnt committed the of- 
ferine*, llm  defendnnt'* record, coupled 
with tho eepedo lly enriou* nn lure o f tlio 
pnrtlcu ln r Joyriding offenncs, I.e., thnt It 
wn* committed In order to perpolrn le n 
felony, Juelinc* tho eentcnce Imposed. 
P lnnt v, Stn lc . 724 P.2d 630 (A lnekn Ct. 
App. 1986).

Sen tence uph o ld . — Compoeitc sen­
tence o f 24 monlhn w llh  * lx  month* su*- 
ponded fo r re fund  to nuhmlt lo  o clicmlcnl 
brenth lent nnd for driving with n mm-

pended nperotor'n llconnc wnn nffi 
wbern llm  defendnnt lind Five prior 
Ing while Inloxlcntcd conviction* n 
lenst four prior driving w llh  nunpend 
cenne conviction* nnd wn* on probnlii 
n p rio r driving while Intnxicnled nnd 
Ing with eunpended llcennc convli 
W itt v. S ln le , 692 P.2d 976 (A lnsk. 
App. 1984).

C onsecu tive nontencing hy  <11* 
cou rt p e rm lo s lb lo  u n d o r fo rm e r 
—  He* Stn lo v. Pole , 420 P.2d 33B (A l 
19GB), decided under form er AS 11.05

A pp lied  In Onlrosky v. S ln le , 726 
1087 (Alnnkn C l. App. 1980); Purcel 
S to le , 7G5 P.2d 114 (A lnnkn Ct. 
198B).

C ited In Low v. S ln to, 024 P.2il 
(A lnskn 1981); K e lly  v, Stn lc , 603 
967 (A lnakn Ct. App. 1983); Stnl. 
Wnnlken, 749 P.2d 1300 (Alnnkn Ct. . 
1988); Sm ith v. Stnte, 700 P.2d 
(Alnnkn C l. App. 1988); Stewnrt v. SI 
703 P .2d 010 (Alnnkn C l. App. 198F

Sec. 12.56.140. Sentences for violation;). [Repented, § 23 ch 59 S 
1982.]

S o c .  1 2 .5 5 . 1 4 5 .  P r i o r  c o n v i c t i o n s ,  (n )  F o r  p u rp o s e s  o f  c on s id  
in g  p r i o r  c o n v ic t io n s  in  im p o s in g  s e n te n c e  u n d e r  A S  1 2 .5 5 . 12 5 t
( d ) ( 1 ) ,  ( d ) ( 2 ) ,  ( e ) ( 1 ) ,  ( e ) ( 2 ) ,  o r  ( i )

( 1 )  n p r i o r  c o n v ic t io n  m n y  n o t  b e  c o n e id e re d  i f  n p e r io d  o f  1 0  o r  m< 
y e n rn  lin n  e la p s e d  b e tw e e n  th e  d n te  o f  th e  d e fe n d n n t 's  u n c o n d i l i o r  
d is c h a rg e  o n  t l i o  im m e d in lo ly  p re c e d in g  o f fe n s e  n n d  c o m m is s io n  o f  t 
p r e s e n t  o f fe n s e  u n le s s  th e  p r i o r  c o n v ic t io n  w n s  f o r  nn  u n c ln s s i f ie d  
c la s s  A  fe lo n y ;
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Imth ru lild  Ii? ni'im in|.-ly i-MMni.b-i.-d m 
|»rioi coiivirlbiM" in ntiy subsnqmml rum  

(Jn n v ic llo n  b rin g  n p p cn lrd . - -  A ran- 
viction w |||r t l ir  nttcm lnut cniintiliiliniinl 
nnfrgunrii* in su llirip itt fi*r pwpnnps *»f 
picstimptivp nriitrnriMf! pvcn though on 
nppcnl. W iigh l v. 5 ln t r , 555 l\ 2 i l I 225 
(Alnnkn C l App. 1903)

Wham I<itnI srutcnrp rijfi'lvp») |»y lim l 
nirmplcr excnciln picr-omplivn piuilpiirp for 
Pfcmul nffatiriiu Im l ppriwl o f nclunl i«n- 
pripoinnrn l In suhMnntinfiy |i*sn, nuHi rum- 
loner meet* rn p iim nnn t uf AuM'm v 
S ln lo . 027 IVM 007 (A limkn C l App, 
1 !IR 11, o f n fm h"lnn lin!ly more (nvonibln 
sentence for fiin l offender; where, how­
ever, imtunl period o f inipririnnnieitt 
equnln or rxcrrdn presumptive term for 
second offender. nggrnvnling fnclorn or ex 
Irnord innry clrcnnmlnncrn nrc i n « |u l i l o  
ju stify  ndcfitlonnl lim e even if i l in nun- 
ponded. IJrorenolf v. S ln lo . Rfrfl l\2 d  1350 
(A lnnkn Ct. App 1903)

In pronocutinn for Im ig ln ry nnd nt- 
lom ptrd sexunl nnnnntl. where defendant 
hnd long iccotd o f mindoincnnor offennon 
coiiniFling o f npproximnlolv 32 convirlinnn 
in Ihe Inst nine yenrn, including three con- 
victionn Tor nnnnult, nuinrrotin convictions 
for illnorderly conduct, nnd numoroun 
theff-re ln led offenses. the enne wnn nn ox- 
crptionnl one where n fu s t felony ofTcnder 
could be given n nenlence in oxers* of pro- 
numpllve n rn lrnc r for nccond offender, hut 
did not juntify imposition o f consecutive 
sentences totalling in rxcosn of 1(1 yenrn. 
Ilnnnen v. S ln le . 557 P 2*1 552 (Alnnkn Ct. 
App 19031 

A d ju stm en t o f  p re sum p tiv e  sen- 
te n ro . — Where n innindnnghtor rn rl n 
first-degree nnnnult m iginnte from hlentl- 
m l reckless conduct, the o ilg inn l leginln- 
tfve Intent c lenrly establishes thnt It In 
the presumptive sentence fm nnnnult 
rn lh e r thnn the presumptive nenlence for 
mnnnlnughler Ihnt should to* ndjunlod 
New v. Stnte, 7 14 P 2d 3711 (Alnnkn Ct 
App 1905).

M nd lficn tlm i o f  p re sum p tiv e  In in .  
— 'the presumptive In in  imposed hy 
pnrngrnph (ell.'t), nml hy extension pnin- 
gtnph (d )(3 l, nre ruh je rl to modilirn linu 
hrrnnen o f nggrnvnling or iiiitignliug fnc­
lor n os well nn possible t elm i nl lo  n Hitee- 
judge pnuel like nil other ptenumptive 
sentences. Ktlwin v. S ln le , 752 P 2d 199 
(A lnskn C l App 19001

D ev ia tion  from  prim tim ptlvn  ner*. 
lo n e rs . —• In nrn leu riiig  pinrordings in ­
volving nllegnliunn o f aggravating ond 
m ilignting ciiruumtnncon. the provisions

••I AS 12 55 155(11 le q o ii r  the pnrly  peek­
ing lo  eslnhli'dt n fnclor (o hpor n donl 
hutden of proving to the cou rl hy clenr 
nml convincing evidence Ihe existence o f 
the alleged fnclor, nml. p roviiling Ihe 
cmirt w illi su flir ien l rensons to ju s tify  n 
conclusion, by r l rn r  nml convincing evi­
dence, thnl the fnctor warrant* deviation 
Iiuui Ihe ntn lntnrily prescribed ptc.suinp- 
live sentence, •lunehy v. S ln le , 541 P Vd 
02.3 (Alnnkn C l. App. 1902), modified on 
o ilie r grounds nnd nff*d on roheoring. 555 
P 2d M») (A lnskn C l. App. 1903).

S en tence w rs  llle g n i w he re  l i ln l 
ju d g e  gnve Iron Ihnn p re sum p tiv e  sen- 
Im ire  w ith ou t fin d ing  nny in lt lg n tln g  
fn c to rs . S ln te v. LnPorte, 572 P.2d 455 
(A lnskn C l. App. 1983).

N a tu re  o f c rim e chn rged  In fn c to r . — 
In order lo  determ ine llm  realistic Impncl 
thnl pi oof o f nn nggrnvnting or m itignling 
circumr.tnncr should hnve on annu lm ent 
o f n presumptive sentence in nny given 
cnee, it in essential to consider not only 
Ihe specific conducl constituting the ag­
gravating or m ilignting fnclor. but nlso 
the nature n f the crime chnrged. Juneby v. 
S lnte. O ft P 2d 023 (A lnekn Ct. App.
1902), modified on other grouudn nnd n lfd  
on rehear ing, G55 P.2d 30 (A lnnkn C l. 
App 1903)

Prmnension o f fire n rm . —  Where nn 
accomplice furnishes n firenrm  to hin p rin ­
cipal In aider to old nnd nbet n sexunl ns- 
nnult, the tr ln l courl mny properly find 
thn l the nccompltca possessed n firenrm  
for purposes of the enhnnced presumptive 
term . Howell v. Stnte. 720 P.2d 1220 
(Alnnkn f l  App. 1905).

C onduc t kn ow in g ly  d ire c ted  n l 
pence n f f lr c r .  — Hy requiring thnt thn 
defendant's conduct be "know ingly cli- 
i cried." subsection (e )(3 ) c lenrly contem­
plates n conscious aiming o r guiding o f 
Ihe prohibited conduct nt nn officer. 
D e lln r l v. Stnte. 701 P.2d 959 (Alnnkn C l. 
App 1909).

'Hie question uf whether the defendant's 
conduct wnn "know ingly directed" n l n po­
lice o llicer picr-rnln n fncUinl Issue to ho 
independently determined by the sentenc­
ing court, hnnrd on the specific circum­
stance** n f ench cnee; the stnte benrn Iho 
burden o f piuvitig llm  issue beyond n ren- 
sonnhle doubt D e l ln r l v. S ln le , 701 P .2d 
959 (A lnskn C l. App. 1909).

To meet itn burden under nuhrcclion 
(e»(3), the stnte need nnl establish thn l thn 
defendant ru led w illi nny particu la r objec­
tive in goal in mind. In this rrgn td , llm  
statute lines not require the ntntc lo  prove

i r»(»
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npcriric intent. D e lln r l v. S ln le , 781 l ’ .2d 
889 lA lnnkn C l. App. 188!)),

R cM lonrrn  fu r llrx t-d eg reo  nexunl r  
nnult (clnnn A fn lo n y ) u n d e r fo rn ;. r 
law  nliould roughly fo il Inin three cnti-i • 
rien: (1 ) llie  monl mitigated, 80 dnyn lu 
three yenrn; (2 ) lyp lcn l conduct, lh f -0 
yearn lu nix yenrn; nnd (3 ) nggrnvnted ct.n- 
duct. «lx yenrn In 20 yenrn. S ln te v. 
H rink lcy , 081 l\ 2 d  301 (Alnnkn C l. App. 
188*1).

F ind in g  re q u ire d  fu r  cu iinecu llvo 
neu lorice exceed ing |.ren tim p llv e  term  
fo r  nlngln c o u n t—  An n fllrm a llve  find- 
ing by Iho nnntcnclng court l l in l confine­
ment o f the defendnnt for the aggregate 
period o f n connecullvo ennlenco In necen- 
nnry to protect the public In required In nil 
ennrn where Impnnltlnn o f conneculivo pro- 
numptlvn Inrinn would renull In nn aggre­
gate nentencn thn l exceedn Ihe prenump- 
livo term for n nlnglo count, f.nequcment 
v. S ln le , 0*11 P.2d 800 (Alnnkn C l. App. 
1882), Son nlno Frlcdherg v. S ln ln , B03 
P.2d 668 (Alnnkn Ct. App. 1983).

S ln le  nentencn connecu llvo  lo  fe d ­
e ra l nen lence. —  When n ntnto nentencn 
In Irnponed connccutlvely lo n fedcrnl lerm  
o f linprlnonmenl, tho combined length or 
luenreern llon muni bo connldercd In deter­
m ining whether thn nenlenco Impnned hy 
the n ln lo court In exteasivo. W llllnm n v. 
S ln le , 769 P.2d 676 (Alnnkn Ct. App. 
1808).

S copo  o f re v low . — See nolcn under 
hending "Review o f prennmpllvcly Im- 
poned nonloncen," AS 17..66.120, Junehy v, 
S ln le , O i l P .2d 823 (Alnnkn C l. App.
1082), modified on other grouudn nnd nfTd 
on rehonrlng, 006 P .2d 30 (Alnnkn C l, 
App. 1033).

J u n t lf lc i l d e p n r lu re  from  Aun lln  
ru in . —  Whorn dnfondnnl, bclwcnn Ihn 
llrno o f bin In ilin l nnnlonelng nnd hin pro­
bntion rnvoenllnn nontencing, wnn eon- 
v lclod o f nrnl-degreo burg lnry, dlnorderly 
conduct, two Incldentn o f driving whllo ln- 
toxlcoted, nnd ilriv lng  while ilccnne re ­
voked, Mich fncln jun lificd d rpn rlu ro  from 
tho Aunlln ruin thn l n firn l felony offender 
should recelvo n more fnvornblo nenlence 
thnn n prcnumplivo nenlence for n necond 
ofTcnder. W ilt v. S ln le . 726 P.2d 723 
(A lnnkn Ct. App. 1880).

C nnn tltu tlonn l In p llc n llo n n  o f  c o r­
re c tio n  o f  llle g n i nentenee. —  Correc­
tion o f nn illcgn l nenlence doen n i l  impll- 
co le lire double jeopardy clnuncn o f the 
n ln lo nnd fedcrnl connlilutlonn, or deny 
llie  beneliclnry n( nn lllegni n-ulenco nuli- 
n lnn live or procedurnl due procens. Stn lo

v. Price, 716 P .2d 1183 (Alnnkn C l. A; 
1980).

II. F lrn l-O ffcnde rn .
N u rm n lly  n f lrn l o ffen d e r nhnn ld i 

ce lvo n m o re  fn v o rn b lo  nen lence III 
Ihe prcnumplivo nenlence for n nccond 
fender. Aunlln v. S ln le , 027 P .2d ll 
(Alnnkn C l. App. 1881).

Since (lrn l-fe lnny nffendern me nol n. 
Ject lo  presumptive nontencing. the I 
vlncd Crim innl Code'n prnvlnlmin d i I 
d lr rc lly  offeet their nontencen; lu l l Hi 
felony olfendcrn munt he nenlnnred lo  I- 
Ihnn Ihe prenurnpllve term for n neeoi 
felony offender, except In excepllni 
ennen. Smith v. S ln le , 739 P.2d I f  
(Alnnkn C l. App. 1987).

Where defcndnnl wnn convicted o f p 
Jury, n clnnn D felony, nn n fir nl offend 
In thn nbnnncn o f nggrnvnling fnclorn. 
ehould recnlve n nenlence nubnlnnlin 
more fnvornble Ih n r Ihe four-yenr p 
numpllve nenlenco fo r n nccond felony 
fonder, nnd n nenlence of fln eo  yenrn w 
two nnd ono-hnlf yenrn nunpendril clen 
nnlinfion thin requ lremen l. Enmnilkn 
S ln lo , 7d0 P.2d dCG (Alnnkn C l. A 
1337).

Sentence fo r  f lrn l- l lm o  o ffe n d e r 
exrenn o f p rcnum p liv o  nen lence 
nccond o r  l ld rd  o ffende rn . — tJnunll 
penlcnce for n firnt felony offender wh 
in In exconn o f Ihe prenumplive nenlc 
for n second felony offender inunl ho Ju 
Red either by npeclfic nggrnvnting fncl 
under Iho crim innl code, or elnn hy ngp 
vnling fnclorn which would qua lify nn 
Irnordinnry clrcuinntnncen under 
12.6B.1C6 nnd would Junllfy n repent 
fendor receiving nn enhnnced nenlnllce 
n llircnJudge pnnel. Nenknk v. S lnte, I 
P.2d 668 (Alnnkn Ct. App. 1002).

Im pnrlllon o f n nenlenco for firn l- ll 
Clnnn A fnlony nffondern In excenn o f 
prcnumplivo nenlence fnr nccond offend 
in peri-ilnnlhle only In exceptional clrci 
ntnueen, which mny be determined by r 
nidernllnn o f the nggrnvnting fnclorn n| 
Iflcd In AS 12.66.166 nr cnnnldcrntiur 
nny ndrlltlonnl, unnpecified nggrnvnl 
fnclorn thn l would eonnl'lu le extrnoi 
nnry clreumntnncen under AS 12.66.1 
Peelook v, Stn lo , 066 P.2d 1 HOB (Aim 
Ct. App. 1982); F llnk  v. Sto le, GP3 P 
720 (Alnnkn Ct. App. 186*1).

I f  n nunpended portion o f n eenlonce 
n lirn l felony offender In Inter impn? 
thun enuning thn period nf iiienrcernlloi 
exceed Ihc prenumplive nenlence fnr n i 
ond felony offender, llie f n i l  offen
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v S lnte, 704 I' 2<i 118 lAlnnltn C l App 
SfYHDf.

In nn lrr In input** (lu ll 11»»» |nw w ill In* 
cn rr in l owl. nml l l in l jm lic in l m’Rlipenco 
w ill mil rrn u ll in ilirqmmln nml wnoipml 
nriitrnclMR, I lie* w*»nlmrc* iinpnned upon »lr- 
(Viulmit wnn Iwbl illcpn l .Stnl** v F iire , 
71G l ’ .2«l l i n . l  lA lnnkn C l. App. IIIBfil.
I I I .  P l t r S l lM IM  IV K  SRN 'I KN C IN (J .

A. In  (In n r rn l.
C o n n t llu l lo i in li ly  n f p ren t im p llv r 

R on ln iir lu fr p rn vh in iin . — Ihn prnnuiiip- 
livn  n<? lit cueing prnviniotii, AS i 2 .T»H 125 
—  12.55.170, do nol conflic l w llh  Alnnkn 
Count., n rl. I. $ 12 bncnwne llie  Infiiplnlnr<* 
hnn llie  nuthority lo  renmmnlily rrn lr ic l 
jiif'iicinl riincretinh in order lo nrcomplinh 
llie  gnnl o f cliiiiiiin litig widuntificd o»*n- 
Inuring dinpnrily. N o ll v. S ln le , G»12 I*.2d 
1101 lA lnnkn Ct App. 1982).

’Min prenumplive ni'nlencinj? pinvinlniia 
contained in AS 12.55 125 — 12.55.175 
me lint nn micnwnlitulinnnl vinlnliim o f 
llte nrpnrnllnn o f pnwern dnctilne »r nf 
Alnnkn Comd , n rl IV , 5 I np n h'giftltilivn 
infringement on llie  power nf the jud irin iy  
In nenlence on llm  Iwinin nf llie  pn it im ln r 
fncle nf llie  enne nml the nn lu ie of n pnilic- 
liln r ofTemler hecmmn nlllnnig li llie  pro* 
numpllve rrn le n d n g  plnlwten do l l in l l llie  
dincrellon nf n Judge in imponing n nen- 
lence, they do nnl fnrrclnno nenlencen of 
lenn Ihnn Ihe prenumplive npnlrnre or Ihe 
ponnllnlily nf placing n pernon on prohn* 
linn. Nell* v. S ln le . (M2 l'.2d 1.151 (Alnnkn 
C l. App. 1982).

The 20-y rn r ininiintini nenlence for 
fitn l-ilrg ree inu ider rioen nnl cotin lilu lc 
cruel nnd unwnwnl pwtiinhuienl in violn­
lion o f 5 12, n rl I, nf Ihn nlnlo connlitw- 
lln*i, nnd U.S. Om ul . nm rm l. ft, nor doen 
it deprive defemlnnt o f nwlmlnnlive due 
proce/oi nml llm  eipinl p io ln rlion  o f Ihe 
inwn in violn lion of U S Cnnnt , emend M 
nml o f Ihn mmpnrnMo provlnionn in Ihe 
Alnekn ConntiUition. Mnrlin  v. S ln le . 551 
P  2d 512 (Alnnkn C l App. 1989). cert de­
nied. 155 U.S. mi. 11M S C l 1001 ,79  I.. 
FA 2d 23d (10R1).

Ue ler nilnndiM i n f w he ther n pernon 
In n necoud, Ih ln l ,  o r n iihne (|uen l fe l­
ony  o ffe n d e r for purponen uf npplylng the 
p irnumplive nenlenring pruvininnn of thin 
neelion in governed hy (he prnvinionn of 
AS 12 55. M5 nml 12 55.1115(0), (71 nnd (5). 
.Iiiuelry v S lntn. (M I P .2d 829 (Alnnkn Ct. 
App. 1902), tnndU'md on olhcr giowmln nml 
n fN  »m re lienrinn, 555 I'? d  10 lAhoikn 
Ct App I9H1)

Pm  pone o f p renum p liv e  nen le iie ing .
‘Ih e  prenumplive nentencing frmne. 

work rnnlniueil in tiiin nuclinn in diiectcd 
nt n innie Inm lniitenln l gont Ihnn nimple 
«enlrnce imhnnreiuenl end iIn npidicnlinn 
lo n eecnml or nuhflequcnl felony nn>mlcr 
wnn viewed hy Ihe legin ln lm n no n mennn 
nf nrhieving long term un ifo rm ity  nnd 
p ird ic lnh ilily  in Ihe nenloncing o f lepent 
n llrm lern  F ry v. S ln le , 555 P.2«l 759 
(A lnnkn C l App 19H1)

Tim putpnoe u f applying prenumplive 
neiilenriiig lo n eecnml or nwhnripipnt fe l­
ony o lfem ler under lliin  neelion cnnr.nt 
pmperly lie eipmted with Ihe purpose 
nerved hy llm  prnvinionn o f AS 12.05.155 
re ln tiug lo  enhnnceiuent o f prenumplive 
piwilnnccn upon proof o f npccifled nggrn­
vn ling fnclorn Fry v. S ln te , 555 P 2d 759 
(A lnnkn C l. App. 1951).

Ite f le e i lu i l o f  leg ln in ltvn  In te n l. — 
The prenumplive neutencing provinioun 
rnntnined in thin neelion nnd AS 12.55.155 
le lle c l (lie legir.lnlure'n In tent to nnnure 
p ied ie lnh ilily  nnd uniform ity in nentenc- 
ing hy llm  line n f fixed nnd re lative ly  In- 
flexib le r.eiilenrr.n, r- ln lu lo r lly  proncrlbed, 
for petflonn convicted o f necond or nubnc- 
qu riil felony oirennen. Juneby v. Sto le, 
(M l P .2d 521 (Alnnkn Ct. App. 1952), mod­
ified on nlher grouudn nml nlFd on rohcnr- 
ing. 555 P.2d 15 (Alnnkn Ct. App. 1983).

Tim leg islature clenrly intended Hint 
nnyiiim who lined n dnugermm innlrument 
— nny kind of wenpou — ehouhl lie llnb lo 
for llm  nggiovnlp.l ofreimn o f rohhery in 
the Hint dep.ice: heynnd thn l, i l inlem led 
Ihnt offendein who used firenrmn — n pnr- 
lic iiln ily  dnngeroun nuhcnlegory o f (Inn- 
geioun inntrumenl — nhould fu rth e r lie 
nubjerl lo  nn enhnnced prenumplive term. 
Ihukn v. S lnte. 705 P .2d 1190 (Alnnkn C l. 
App 1985).

The iirenum ptlvn  n en lo u rlt ig  n lruc- 
lu re  In in nnd iilu ry , nml It muni Im fo l­
lowed when i l  npplicn. K e lly  v. .Slnlo, 051 
P.2d 957 (A l.mkn C l App. 1981).

The pipmiutpllve le rm  for n flin t-fe lony 
o lfem ler convicted o f n clnnn A felony in 
peven yenrn. Therefore llm  Judge wnn re- 
ifuired lo  impose llm  nevon-yenr piunump- 
live  ni'dleiice uiilenn he found oggrnvoting 
ot m ilign llng  fnclorn. Ilnnliugn v. S ln le , 
715 P 2d 1157 (Alnnkn C t App 1987).

T im  p renum p liv e  le rnm  net ou t In 
(h ip nee lhm  wore in tended  nn app ro - 
p r ln le  fur iiiipunition in rnont cn nen, w ith­
out nignificnnl upwnid or downwnrd nd- 
iiiniim*nl .luim liy v. S ln le , 511 P.2d 021 
(Alnnkn Ct App. 1982), modified oil o llm r

ir»d
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ground.1, nnd nfl*«l on rehenrlng , 666 I ’ .2d 
30 (A lnnkn Ct. App. 19(13).

P r io r  c on v ic tion  w lilch  In nnrennnry 
e lem en t o f  p re sen t o ffonno . —  Sultnec- 
tlon (e | ( l I o f thin nectlon, when rood In 
cniOuncllon w llh  A3 12 .65 .M O U Id ) nnd 
AS 12.65,135(71, mnkon no oxcepllon for 
ennm In w liir ll Iho p rior conviction rolled 
upon Tor nppllcntlon n f pronuinpllvo non- 
trn dng  io nlnn n necoonnry element o f the 
preoent olfenne. Pry' v - S ln to , 055 P .2d 7K9 
(A lnokn Ct. App. 19B3).

AS 12 6 5 .155(o) doen not purport lo  deni 
with IlmUntlono on Ihe npp licnh lllly  o f 
preoumpllve oentonclng under this eocllon 
nnd doeo not preclude tho une n f n p rior 
conviction lo  invoke presumptive sentenc­
ing undor thin neelion when Hint p rior 
conviction In n noceennry e lement o f lire 
ptcoenl olTonne. F ry v. Stnte, CGG P.2d 789 
(A lnnkn C l. App. 1983).

I ii prooocullon fo r cncnpo in the necond 
degree, l l  wnn no l e rro r to sentence nppel- 
Innt nn n necond felony offender nnd to irn- 
pone n prcnumplivo nenlenco on ground 
thnt ovldnncn o f hin ciinlUieniFiil on prior 
rdony ofTennen wnn uoed lo  prove nn ele­
ment o f cncnpe chnrgo, I.e., thn l nppellnnt, 
n l lim e o f enenpe, wnn In "n correcllnnnl 
fn c lllly  while under officin l delentlon ." 
Dell v. S ln le , G58 T.2d 787 (Alnnkn C l. 
App. 1983).

Une o f the nnme conviction In prove n 
p rior conviction undor AS 1 1 .0 l.2 0 0 (n ) ( l) 
nn well nn lo  trigger nppllcntlon o f pro- 
nmnptlvo n-nlencing In no l Improper. 
O ilh ron tli v. S ln te , 668 P.2d ISGd (Alnnka 
Ct. App. 1983).

W horo  AS 12,65 .145 (d )(1 ) p ro h ib ited  
c on e lr le rn t lon  o f  p r io r  con v ic tion *  for 
purponen o f rendering dofendnnt n eocond 
olTender o r th ird offender undor this noc- 
lion , nnd whero dofondnnl won not other- 
wine nliliject to n prnnurnptlvn nnnlenco 
under thin necllnn, tire p rior rr lndnn l ncte 
mny neverthelnnn bn connltlered nn conntl- 
lu ting nn "exceptlonnl enno" Jitnllfylng Im- 
ponltlon o f nentoncn In excenn o f Iho p re­
sumptive nenlenco for n nocond offender. 
Kognnn luk v. Stnto, GG6 P .2d 339 (Alnnkn 
Ct. App. 1983).

Even I f  n p rio r fe lony conviction In too 
remote in tlm o lo  bo considered In dolor- 
m ining whether n dofendnnt in auhject to 
the prenumplive sentencing ntnluten. the 
conviction enn ntill bo considered fo r sen­
tencing purponen; ond nubnlnnlinl wolght 
enn no given U> thnt conviction I f  thn 
prnnent clrcumntnncen Indlcnlo that tho 
pi lo r conviction le ntill re invent. Mnnl v,

S ln to. G70 P .2d 708 (A lnnkn Ct. /
1083).

F n llu ro  to p rovn  p r io r  conv le th  
—  When n pnrty hnn hnd Insufficient I 
lo comply with the notice renulierm 
m inting to proof o f p rior convictions or 
grnvntlng nnd m ilignting fnctors, the 
p roprln lo remedy nhould norm ally  t 
contlnunnce o f thn sentencing proc 
Ingn; nnd fn ilu ro  to consider p rior cri 
for prenumplive n-nlencing purponen 
he condoned on ly In those eneen whero 
s ln le , n fle r exercising due diligence, in 
nhlo to meet tho n tn lu lory requircnv 
fo r proof o f o prior conviction. K e ll 
Stnto, GG3 P.2d 967 (A lnnkn Ct. /
1983).

P e rio d s  o f  suspended  n rn lon co  
considered . —  A firn l offender nhi 
norinn lly receive n more fnvornhle 
lence thnn the prenumplive term  fo r n 
ond offender, but the supreme court 
npplying thin ru le , focunen on the perlt 
nctunl Incnrcerntlon, excluding nunpei 
periods n f Imprisonment, no whore dr 
dnn l rncolvcd on ly ono yenr o f un 
ponded Imprisonment, since tho prenu 
live  senlence for n second Mnny olfoi 
convicted o f nnsnult In the th ird dogri 
two yonrs, hin nenlence did not vlo ln le 
ru le . Lee v. Stnto, 7G0 P.2d 1039 (Ah 
Ct. App. 1988).

Im p o s itio n  o f n d d ll lo n o l t lm o rvl 
le nuepnnded. —  Thn tr ln l com I Inckr 
th o r lly  to Impose ndd lllono l tlm o 6 
first offender whose nppllcnhln prenu 
live term le five yenrn. in the obnem 
nny nggrnvnling Ihctorn, even I f  the n 
tlonnl tlmo In nunponded. Connolh 
Stnto, 7GB P.2d 633 (Alnnkn C l. ■
1988).

One conv ic tion  m ust p recedo 
next. —  Under the p le ln  to,"inn of 
12 .66 .HG (n)(3) nnd 12.66 .166(8 ), (7), 
(8 ), ono conviction rriunt precedo the ! 
before presumptive sentencing enn nf 
Stnte v. nnelopnnlf, 069 P .2d 030 (A ll 
Ct. App. 1983).

W hore defendant's Ihreo nspnrnto cr 
nnl eplnorion occurrod In closo proxli 
nnd his convictions were entered ertei 
o f tlio olfennen hod been committed 
cannot be deemed to be a necond fe' 
offender under tills ncclion end
12.66.180. S ln le  v. Rnntopsoff, 069 I 
630 (A lnuke Ct. App. 198.11, depnr 
from lh a  holding In S to le v. Cnrlnon. 
p .2d 26 (Alnnkn 1977) only to llte ex 
llm t Cnrlnon npeclficnlly required tho 
viction fo r ono ofTenne to bn entered p 
lo  commission o f the next offense be
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