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lice academ y and she had notice o f all 
facta which reasonable inquiry would d is­
close, rather than in 1985, w hen she first 
becam e aware o f c ircum stances allegedly  
indicating th a t t'no m unicipality’s acts 
constituted illeg a l discrim ination. Russell 
v. M unicipality o f Anchorage, 743 P.2d  
372 (A laska 1987).

M in in g  c la im s . —  P la in tiffs’ claim s o f  
intentional d ilution  o f  ore and 
unw orkm anlike m ining arose out o f a l­
leged injuries to plaintiffs’ personal and 
real property, and were governed by AS 
09.10.050, not th is  section, which deals 
w ith tort c la im s. McKibben v. Mohawk 
Oil Co., 667 P .2d 1223 (A laska 1983).

C la im s b a r r e d . —  W here workers’ 
com pensation insurance carrier paid ben­
e fits to em ployee and becam e subrogated  
by operation o f la w  to em ployee’s rights to 
all defenses w hich alleged tort-feasor 
could have raised  against em ployee, the 
carrier’s  fa ilure to sue w ith in  tw o years of 
accident w as a  bar to its  claim . Providence 
WaBh. Ins. Co. v. DeH avilland Aircraft 
Co.. 699 P.2d 355 (Alaska 1985).
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liin ilaiioiu i beg ins to run, nor is  it  neces­
sary th a t the c lie n t know the full exten t of 
his dam ages. W ettanen v. Cowper, 749 
P.2d 362 (A laska 1988).

D . U b e l.

W hen p u b b 'ca tio n  o c cu rr ed .
For a libel action  predicated upon a lleg ­

edly defam atory affidavits filed  pursuant 
to the dism issal o f  a crim inal prosecution  
aga in st p laintiff, the statu te  o f lim itations  
began to run on the date the affidavits 
were filed w ith th e  court and released to 
the press, or a t the la test the date o f  the  
newspaper artic le  reporting them , even  
though there w ere subsequent publica- 
t ir 's .  M cCntcheon v. State, 746 P.2d 461 
(A laska 1987).

IV . O T H E R  ST A T U T O R Y  
L IA B IL IT Y .

B r ea c h  o f  c o l le c t iv e  b a r g a in in g  
a g r ee m en t. —  A cla im  based upon plain­
t iffs  failure to be paid at a rate com m en­
surate w ith  the work he w as doing and 
upon violation o f  A S  23.05.140(b), a s  to 
paym ent of w ages on term ination o f  em ­

ploym ent, is  not str ictly  or sole ly  an ac­
tion for liab ility  upon a sta tu te , but m ay  
be construed to sta te  a cause o f action for 
breach o f the co llective  bargaining agree­
m ent. A s such, it  is  controlled by the six- 
year sta tu te  o f lim ita tio n s for contract ac­
tions, A S 09 .10.050, and the superior 
court erred in d ism issin g  the count based  
upon th e  running o f  th e  two-year statu te  
o f lim ita tion s for action s based upon para­
graph (3) o f  th is  section . Reed v M unici­
pa lity  o f  Anchorage, 741 1181
(A laska 1987).

V . P R O C E D U R E .

A . G en er a lly .

S ta tu te  o f  l im ita t io n s  d o e s  n o t  b e g in  
to  ru n  un til th e  c la im ant discovers, or 
reasonably should h ave discov ered, the  
ex isten ce o f all e lem en ts essent ial to the  
cause o f action. D alkovski v. 31ad, 774  
P.2d 202 (A laska 1989).

A m e n d m e n t r e la te d  b a c k , e tc .  
Am ended com plaint su b stitu tin g  a 

nam ed person tor a  "John Doe” defendant 
in  an actum again** the state and two 
VMrte proj*riy related back to the
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L it  counsel, the state  attorney genera l’s 
office, w hich represented all o f the defen­
dants from the outset. Farm er v. State, 
788 P.2d 43 (A laska 1990).

A d d itio n  o f  d e fe n d a n t , e tc .
Addition by p la in tiff o f a new party by 

m eans o f a "cross cla im ” aga in st a defen­
dant in another action (brought by a d if­
ferent plaintiff) which w as consolidated  
w ith the in stan t action did not relate back 
to first p la in tiffs  orig inal com plaint 
where the first plaintiff- failed to show  
that he had m ade a true m istake regard­
ing the identity  or nam e o f the new party. 
A tk ins v. DeH avilland A ircraft Co., 699  
P.2d 352 (A laska 1985).

C la im  n o t  b arred .
W here em ployee w as term inated on 

W ednesday, March 31, 1982, under A S  
23.05.140(b) em ployer had until M onday, 
April 5, 1982, three w orking days after it  
term inated him , to pay him  h is  due com­
pensation , and he would have two years

until April 5, 1984 —  to bring su it  on  
his claim  o f  violation o f  A S  23.05.140(b) 
under A S 09.10.070(3). S in ce  he filed h is  
com plaint on April 2, 1984, th a t part a l­
leg in g  th at em ployer v iolated  A S  
23.05.140(b) w as tim ely filed. Reed v. M u­
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§ 09.10.070 Code of Civil Procedure § 09.10.070

nicipality o f Anchorage, 741 P .2d 1181 
(A laska 1987).

E q u ita b le  e s to p p e l .
W here p la in tiff had reason to  sue for 

the defendant’s failure to procure the type 
o f insurance coverage w hich i t  hed  prom­
ised and defendant a lleged ly  dissuaded it  
from filin g  su it by assuring that the loss 
of the crane was in fact covered under the  
policy, the reasonableness o f p la in tiffs  a l­
leged reliance on these  prom ises, and the 
date w hen defendant’s conduct ceased to 
justify  further delay in  bringing su it, were 
questions o f fact w hich it  w as necessary to 
resolve in order to determ ine w hether eq­
uitable estoppel should have been applied. 
Gudenau & Co. v. Sw eeney Ins., Inc., 736 
P.2d 763 (A laska 1987).

W here defendant w as granted a sum ­
mary judgm ent based upon p la in tiffs  fail­
ure to file a wrongful death action w ithin  
the tim e prescribed by th is section , trial 
court's d ism issal o f plaintifTs Rule o f  Civil 
Procedure 60(2)(b) m otion seek ing  vaca­
tion of defendant's sum m ary judgm ent 
w as reversed and rem anded to perm it 
pla in tiff to argue that, because defendant 
f-audulently  concealed evidence, p la in tiff  
w as prevented from show ing that defen­
dant should bo equitably  estopped from 
asserting the sta tu te  o f  lim itations de­
fense. Palm er v. B org-W am er Corp., 838 
P.2d 1243 (A laska 1992).

B . T o llin g  S ta tu te .

E q u ita b le  to llin g . —  A p la in tiff m ust 
satisfy three requirem ents in order to es­
tablish h is  right to pursue an otherw ise  
untim ely remedy: (1) H is pursuit o f the 
in itial remedy m ust g ive the defendant 
notice o f the existence o f  a legal claim  
against it; (2) the defendant m ust not be 
prejudiced in its ab ility  to gather evidence  
by the bringing o f the oecond claim ; and 
(3) the p la intiff m ust have acted in good 
faith. Guden::u & Co. v. Sw eeney Ins., 
Inc., 736 P.2d 763 (A laska 1987).

Courts w ill not force a p la intiff to s i­
m ultaneously pursue two separate and 
duplicative rem edies, and w here the  
plaintiff adopts a s in g le  course o f action  
which is dism issed or otherw ise fails, 
courts generally allow  the p la in tiff to pur­

sue a second rem edy based on th e  sam e  
r igh t or claim , tolling the lim ita tion s pe­
riod during the pendency o f the in itia l de­
fective action. G udedau & Co. v. Sw eeney  
Ins., Inc., 736 P.2d 763 (A laska 1987).

T he doctrine o f  equitable estoppel-d id  
not bar a safety helm et m anufacturer  
from asserting the statu te  o f lim ita tion s  
as a defense to a  drilling  com pany em ­
ployee’s su it for injuries su sta ined  w hile  
w earing a  helm et, where although there  
w as enough readily availab le  infornv tion  
to a lert the em ployee to a design problem  
had he investigated  the helm et's alleged  
design defects w ith in  two years after  the  
accident, he sim ply did not exercise  due  
diligence by attem pting to discover the  
facts. M ine Safety  A ppliances Co. v. 
S tiles , 756 P.2d 288 (A laska 1988).

D isc o v e r y  o f  d e f e c t  —  S ta tu te  o f  lim i­
tations was not toiled on a d r illin g  com ­
pany em ployee’s  su it aga in st a  sa fety  hel­
m et m anufacturer for injuries su sta ined  
w hile  w earing a helm et, w here th e  em ­
ployee discovered an alleged defect in  the  
helm et six  years after the accident, after  
having m ade no attem pt to in vestiga te  
any role the helm et m ay have played in  
the accident w ithin  the tw o-year lim ita ­
tions period. M ine Safety A ppliances Co. 
v. S tiles , 756 P.2d 288 (A laska 1988).

T h is  se c tio n  w a s  to lle d  d u r in g  p la in ­
t i f f s  m in o r ity .

The statute o f lim itations on actions for 
loss o f parental consortium  is  to lled  until 
the child reaches the age o f  m ajority. 
Truesdell v. H alliburton Co., 754 P .2d 236  
(A laska 1988).

A ttainm ent o f the age  o f  m ajority is  
analogous to other even ts th a t trigger  
running o f tim e periods; the lim ita tion  pe­
riod excludes the day o f the ev en t (a tta in ­
m ent o f majority), and includes the la st  
day in the period, un less th a t day is  a hol­
iday. F ields v. Fairbanks N . S tar  Bor­
ough, 818 P.2d 658 (Alaska 1991).

F ilin g  w a g e  c la im  to lls  s ta tu te . —  D e­
partm ent o f labor proceedings are a form 
o f  quasi-judicial relief; therefore, filin g  a  
statu tory wage claim  w ith  the departm ent 
equitably  tolls the statute o f lim itations if  
the other requirem ents o f  th at doctrine  
are established. D ayhoff v . Tem sco H eli­
copters, Inc., 772 P.2d 1085 (A laska 1989).



§ 09.10.100 Alaska Statutes Supplement § 09.10.140

Sec. 09.10.100. O th e r  a c tio n s  in  10 y e a rs .

N O T E S  T O  D E C ISIO N S

Q uoted  in Bibo v. J e ff  'e R estaurant,
770 P.2d 290 (A laska it ,. ./ ) .

Sec. 09.10.120. A c tio n s  in  n a m e  o f s ta te , p o litica l s u b d iv i­
sions, o r  p u b lic  c o rp o ra tio n s .

N O T E S  T O  D E C ISIO N S

T a x a tio n  o f  e s c a p e d  p r o p e r t ie s . —  ties. M unicipality o f Anchorage v. A laska  
The six-year sta tu te  o f lim ita tion s for ac- Distribs. Co., 725 P.2d 692 (A laska 1986). 
tions in the nam e of a political subd ivision  C ited  in W illiam s v. BP A laska Explo- 
applies to the taxation o f  escaped proper- ration, Inc., 677 P.2d 236 (A laska 1983).

Sec. 09.10.140. D isa b ilit ie s  o f  m in o rity  a n d  in co m p e te n c y .
(a) If  a person en titled  to b ring  an  action m entioned in  th is  chapter is 
a t the  tim e the cause of action accrues e ither (1) under the  age of 
majority, or (2) incom petent by reason of m ental illness or m ental 
disability, the  tim e of a  d isab ility  identified in (1) or (2) of th is  subsec­
tion is not a  p a rt of th e  tim e  lim it for the commencement of the  action. 
Except as provided in (b) of th is  section, the  period w ithin which the  
action may be brought is not extended in any case longer than  two 
years after the d isab ility  ceases.

(b) An action based on a claim  of sexual abuse under AS 09.55.650 
may be brought more th a n  th ree  years after the p lain tiff reaches the  
age of m ajority if  it  is b rought under the following circumstances:

(1) if the claim  asserts  th a t  the defendant committed one act of 
sexual abuse on the  plain tiff, th e  p lain tiff shall commence the action 
w ithin th ree  years afte r the  p lain tiff discovered or through use of 
reasonable diligence should have discovered th a t the  act caused the 
injury or condition;

(2) if the claim  asserts  th a t the  defendant committed more than  one 
vet of sexual abuse on the  plaintiff, the p lain tiff shall commence the 
’action w ith in  th ree  years  a fte r the  p lain tiff discovered or through use 
of reasonable diligence should have discovered the effect of the injury 
or condition a ttr ib u tab le  to th e  series of acts; a claim  based on an  
assertion of more th a n  one ac t of sexual abuse is not lim ited to p la in ­
tiffs  first discovery of th e  relationship  between any one of those acts 
and the iiyury or condition, b u t m ay be based on p lain tiffs  discovery 
of the effect of the  series of acts. (§ 1.14 ch 101 SLA 1962; am § 1 ch 
46 SLA 1979; am  § 1 ch 88 SLA 1986; am  §§ 2, 3 ch 4 SLA 1990)



§ 09.10.160 Code of Civil Procedure § 09.10.170

E ffe c t  o f  a m en d m en ts . — The 1986  
am endm ent, in the first sentence deleted  
"or (3) imprisoned on a crim inal charge, or 
in execution under sentence o f a court for 
a term  leBS than the person’s natural life," 
preceding "the tim e o f the disab ility ,” and  
in tho second sentence substituted "The” 
for "But the.”

T he 1990 am endm ent, effective Febru­
ary 2, 1990, in subsection (a), rewrote

item  (2) and added the exception a t the  
beginn ing o f  the second sentence, and 
added subsection  (b).

E d ito r 's  n o te s .  — Section 11, ch. 4, 
SLA 1990 provides th at the 1990 am end­
m ents to th is  section  "apply to a ll actions 
com m enced on or after February 2, 1990, 
regardless o f  w h en  the cause o f action 
m ay have ar isen .”

N O T E S TO  D E C IS IO N 9

II. M inority.
III. Incom petercy.
IV. Imprisonment.

II. M INO RITY.

D eter m in a tio n  o f  a ge .
A ttainm ent of the age of m ajority is 

analogous to other events that trigger  
running of tim e periods; the lim itation pe­
riod excludes the day of the even t (atta in­
m ent o f majority), and includes the last 
day in  the period, un less that day is  a hol­
iday. F ields v. Fairbanks N. Star Bor­
ough, 818 F.2d 658 (Alaska 1991).

S ta tu te  o f  lim ita t io n s  o n  a c t io n s  fo r  
lo s s  o f  p a ren ta l c o n so r tiu m  is  to lle d  
un til the child reaches the age o f majority. 
Truesdell v. H alliburton Co., 754 P.2d 236  
(A laska 1988).

III. IN C O M PE T E N C Y .

E n g lish  d e f ic ie n c y  n o t  m e n ta l d i s ­
a b ility . — An E nglish  deficiency alone 
does not constitute m ental incom petency 
under subsection (a)(2), since i t  is an ind i­

v idu al’s  m en ta l capacity to understand  
his righ ts, not w hether the individual ac­
tually  understood or knew  o f those rights, 
th a t is  th e  dispositive inquiry. 
H em andez-R obaina v. S ta te , 849 P.2d 783  
(1993).

IV . IM P R IS O N M E N T . *

Im p r iso n m e n t n o t  in  e f fe c t  w h e n  
c la im  a c c r u e d , e tc .

In a products lia b ility  action, neither  
three days’ bedrest necessitated  by p la in­
t if f s  injuries nor p la in tiffs  incarceration  
approxim ately one year after the accident 
in question  to lled  the sta tu te  o f  lim ita­
tions. T hus p la in tiffs  com plaint, filed two 
years and one day after p la in tiff sustained  
injuries, w as not tim ely  filed. Y urioff v. 
Am erican H onda Motor Co. & Port Lions 
Com m unity Store, 803 P.2d 386 (A laska
1990).

Sec. 09.10.160. Disability of alien during war.

N O T E S TO  D E C IS IO N S

Q u o ted  in Yurioff v. Am erican Honda 
Motor Co. & Port Lions Com m unity Store,
803 P .2d 386 (A laska 1990).

Sec. 09.10.170. Injunction against commencement of action. 

N O T E S TO  D E C IS IO N S

Q u o ted  in Y urioff v. Am erican Honda 
Motor Co. & Port Lions C om m unity Store, 
803 P.2d 386 (A laska 1990).



§ 09.10.180 Alaska Statutes Supplement § 09.10.240

Sec. 09.10.180. D isab ility .

N O T E S TO  D E C IS IO N S

C o n str u e d  w ith  A S  09.10.140. —  In a  
products liab ility  action, neither three 
days’ bedrest necessitated by p la in tiffs  in ­
juries nor p la in tiffs incarceration approx­
im ately one year after the accident in 
question tolled the statu te  o f lim itations.

T hus p la in tiffs  com plaint, filed two years 
and one day after  p la in tiff su sta ined  inju­
ries, w as not tim ely  filed. Y urioff v. Am er­
ican Honda M otor Co. & Port Lions Com­
m unity Store, 803 P.2d 3b S (A laska 1990).

Sec. 09.10.230. C e rta in  a c tio n s  r e la t in g  to  r e a l  p ro p e r ty . 

N O T E S TO D E C IS IO N S

E d ito r ’s  n o te s . —  The cited reference 
is se t ou t below as a correction of the cited  
reference in the m ain pamphlet.

F ra u d . — In applying the discovery 
rule for fraud under th is  section, there is 
no requirem ent that a fraud victim  m ust 
have acted reasonably. Carter v. Hoblit, 
755 P .2d 1084 (A laska 1988).

W here defendant and two other persons 
had purchased property w ith the under­

standing th a t th ey  w ould own and later  
subdivide the property, defendant’s  fa il­
ure to disclose the fact th a t title  had been 
placed in h is  nam e alone could be view ed  
as a fraud. C arter v. H oblit, 755 P.2d 1084 
(A laska 1988).

C ited  in Monroe v. California Yearly  
M eeting o f Friends Church, 564 F.2d 304 
(9th Cir. 1977).

S ec. 09.10.240. C o m m en cem en t o f  a c tio n  a f te r  d ism issa l o r  r e ­
v e rsa l. I f  an action is commenced w ith in  the  tim e prescribed and is 
dism issed upon the  tria l or upon appeal afte r th e  tim e lim ited for 
bringing a new action, the p lain tiff or, if th e  p la in tiff  dies and the  
cause of action in favor of the p lain tiff survives, the  he irs  or represen­
tatives m ay commence a new action upon the  cause of action w ith in  
one y ear after the  dism issal or reversal on appeal. All defenses ava il­
able ag a in st the  action, if  brought w ith in  the tim e lim ited, are  avail­
able ag a in s t the action when brought under th is  provision. (§ 1.24 ch 
101 SLA 1962)

E d ito r ’s  n o te s . —  T his section is set 
out above to correct a m inor error in the  
main pam phlet.

N O T E S TO  D E C ISIO N S

D ism issa l fo r  fa ilu re  to  p r o se c u te . —  
This section  applies to cases dism issed  
pursuant to Civil Rule 41(e) for failure to 
prosecute. Sm ith  v. Stratton, 835 P.2d  
1162 (A laska 1992).

D efendant who h as requested an indefi­
nite exten sion  of tim e in  which to answ er  
the com plaint, resu lting in a dism issal for 
failure to prosecute, w as estopped from re­
lying on the statute o f lim itations to d is­

m iss the refiled cla im  w here the defen­
dant was aware o f  the c la im  a g a in st her  
and benefited from the delay  because she  
w as not required to reta in  an  attorney to  
answ er the com plaint, and th e  p la in tiff 
acted in  good faith  in  gran tin g  extensions  
o f the tim e to answ er. Sm ith  v. Stratton, 
835 P.2d 1162 (A laska 1992).

Q u o ted  in  Evron v. G ilo, 777 P.2d 182 
(A laska 1989).
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§ 09.17.010 Alaska Statutes Supplement § 09.17.030

Sec. 09.17.010. N oneconom ic  d a m a g e s , (a) In an  action to re­
cover dam ages for personal injury based on negligence, dam ages for 
noneconomic losses shall be lim ited to com pensation for pain , suffer­
ing, inconvenience, physical im pairm ent, disfigurem ent, loss of enjoy­
m ent of life and o ther nonpecuniary dam age.

(b) The am ount of dam ages awarded by a court or a ju ry  under (a) of 
th is section m ay not exceed $500,000 for each claim  based on a  sepa­
ra te  incident or injury.

(c) The lim it under (b) of th is section does not apply to dam ages for 
disfigurem ent or severe physical im pairm ent. (§ 1 ch 139 SLA 1986)

Sec. 09.17.020. P u n itiv e  damage*!. Pun itive  dam ages m ay not be 
awarded in  an  action, w hether in tort, contract, or otherw ise, unless 
supported by clear and convincing evidence. (§ 1 ch 139 SLA 1986)

N O T E S TO D E C IS IO N S

Q u oted  in  S ta te  Farm M ut. Auto. Ins. 
Co. v. Weiford, 831 P.2d 1264 (A laska  
1992).

. 2C . 09.17.030. D am ag es  re s u ltin g  fro m  c o m m iss io n  o f  a  
c rim e. A person who suffers personal in jury  or death  m ay not recover 
dam ages for the  personal injury or death  if  the injuries or death  oc­
curred while the person was engaged in the commission of a  felony, 
the  person has been convicted of the  felony, including conviction based 
on a guilty  plea or plea of nolo contendere, and the  felony substan­
tially  contributed to the  injury or death. This section does not affect a 
r igh t of action under 42 U.S.C. 1983. (§ 1 ch 139 SLA 1986)

N O T E S TO  D E C ISIO N S

C o n stitu tio n a lity . — T his section, as 
applied to an arrestee who filed a  personal 
injury action a g a in st state  troopers for a l­
legedly usin g  excessive force in appre­
hending him , did not deprive him  of due 
process under the constitution of A laska. 
Sun v. S tate , 830  P.2d 772 (A laska 1992).

P le a  o f  n o lo  c o n te n d e r e . —  T h u  sec­
tion  precludes a  person who receives inju­
r ies in the course o f  a felony, and pleads 
nolo contenuare to th at felony, from later  
contesting w hether h e actually  committed

the felony. Sun v. S tate , 830 P.2d 772  
(A laska 1992).

C a u sa tio n . — Arrestee's com m ission of  
a felony, i.e., a ssau ltin g  sta te  troopers 
who attem pted to apprehend him , "sub­
stan tia lly  contributed to the injury," 
where noth ing in  the record showed a 
break in the nexus betw een the arrestee's 
assau lt and the troopers’ instantaneous  
response thereto w ith  deadly force. Sun v. 
State , 830 P.2d 772 (A laska 1992).

Q u o ted  in Lord v. Fogcutter B ar & 
Stacy Cap, 813 P.2d 660 (A laska 1991).
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Sec. 09.17.040. A w a rd  o f  d a m a g e s , (a) In every case where dam ­
ages for personal injury a n  aw arded by the court or ju ry , the  verdict 
shall be itemized between economic loss and noneconomic loss, if  any, 
as follows:

(1) past economic loss;
(2) past noneconomic loss;
(3) fu ture economic loss;
(4) fu ture noneconomic loss; and
(5) punitive damages.
(b) The fact finder shall reduce fu ture economic dam ages to present 

value. In com puting the portion of a lump-sum  aw ard th a t  is a ttr ib u t­
able to fu ture  economic loss, the  fact finder shall determ ine the 
p resent am ount th a t, if invested  a t  long-term future in te rest ra tes  in 
the best and safest investm ents, will produce ovei die life expectancy 
of the injured party  the am ount necessary to compensate the  injured 
party  for

(1) the am ount of wages c. ■ injured party  could have been expected 
to earn  during fu ture  years, tak ing  into account fu ture anticipated 
inflation and reasonably an tic ipated  increases in the injured party ’s 
earnings; and

(2) the am ount of money necessary during  future years to provide 
for a ll additional economic losses related  to the injury, tak ing  into 
account fu ture anticipated inflation.

(c) Subsection (b) of th is  section does not apply to fu ture economic 
dam ages if the  parties  agree th a t  the aw ard of future dam ages may be 
computed under the ru le adopted in the case of Beaulieu v. E llio tt, 434 
P.2d 665 (A laska 1967).

(d.) In an action to recover dam ages, the  court shall, a t  the request 
of an  injured party , en te r ju d g m en t ordering th a t am ounts awarded a 
judgm ent creditor for fu tu re  dam ages be paid to the maximum exten t 
feasible by periodic paym ents ra th e r  th an  by a lump-sum paym ent.

(e) The court m ay require security  be posted, in order to ensure th a t 
funds are  available as periodic paym ents become due. The court may 
not require security  to be posted if  an  authorized insurer, as defined in 
AS 21.90.900, acknowledges to th e  court its obligation to discharge 
the  judgm ent.

(f) A judgm ent ordering paym ent of fu ture  damages by periodic 
paym ent shall specify the  recip ien t, th e  dollar am ount of the  pay­
m ents, the in terval between paym ents, and the  num ber of paym ents 
or the  period of tim e over which paym ents shall be made. Paym ents 
m ay be modified only in the  even t of the death  of the judgm ent credi­
tor, in  which case paym ents m ay not be reduced or term inated, but 
shall be paid to persons to whom th e  judgm ent creditor owed a duty of 
support, as provided by law, im m ediately  before death. In the  event 
the  judgm ent creditor owed no d u ty  of support to dependents a t  the 
tim e of the  judgm ent creditor’s  death , the money rem aining shall be
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distributed in accordance w ith a will of the  deceased judgm ent credi­
tor accepted into probate or under the  in tes ta te  laws of the sta te  if the  
deceased had no will.

(g) If the court finds th a t  the  judgm ent debtor has exhibited  a con­
tinuing pattern  of failing to m ake paym ents required under (d) of th is 
section, the court shall, in addition to the  required periodic paym ents, 
order the judgm ent debtor to pay the judgm ent creditor any damages 
caused by the  failure to m ake periodic paym ents, including costs and 
attorney fees. (§ 1 ch 139 SLA 1986)

N O T E S  TO D E C IS IO N S

F u tu r e  d a m a g e s  in  w r o n g fu l d e a th  ages in wrongful death cases in the ab- 
c a se s .  — The clear leg isla tive  purpose of sence o f an agreem ent of the parties to do 
subsection (b) is  to require the reduction otherw ise. Beck v. State, 837 P.2d 105 
o f present va lu e  o f  future econom ic dam- (A laska 1992).

Sec. 09.17.050. L im ited  liab ility  o f  c e r ta in  d ire c to rs  a n d  offi­
c e rs . (a) U nless the act or omission constituted gross negligence, a 
person m ay not recover to rt dam ages for personal injury, death, or 
dam age to property for an  act or omission to act in the course and 
scope of official duties, from one of the  following:

(1) a m em ber of the board of directors or an  officer of a nonprofit 
corporation;

(2) a m em ber of the  board of directors of a  public or nonprofit hospi­
tal, or a m em ber of a  citizen’s advisory board of any hospital;

(3) a m em ber of a  school board of a  school district;
'4) a  m em ber of the  governing body, a commission, or a citizen’s 

advisory com m ittee of a  m unicipality of the  state;
(5) a m em ber of the  board of directors, an  officer, or an  employee of 

a regional developm ent organization.
(b) N otw ithstanding  (a) of th is section, the  duties and liabilities of a 

director or officer of a  nonprofit corporation to the corporation or the 
corporation’s shareholders m ay not be lim ited or modified.

(c) In  th is  section,
(1) "nonprofit corporation” m eans a corporation th a t  qualifies for 

exemption from taxation  under 26 U.S.C. 501(c)(3) or (4) (Internal 
Revenue Code);

(2) "regional developm ent organization” has the  m eaning given in  
AS 44.33.026. (§ 1 ch 139 SLA 1986; am  §§ 1, 2 ch 68 SLA 1993)

C r o ss  r e fe re n c es . —  For effect o f this 
section on A laska Rules of Civil Procedure 
49 and 58, see  §§ 5 and 7, respectively, ch. 
139, SLA 1986, in  the Temporary and 
Special Acta.

R ev iso r 's  n o te s . — In 1986, the num ­
ber "665" w as substitu ted  for "655” to cor­
rect a m anifest error in subsection (c).

In 1988, a reference to "(d) o f th is  sec­
tion” w as substitu ted  for "(c) o f  th is sec­
tion" to correct a  m anifest error in subsec­
tion (g).
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E ffe c t  o f  a m e n d m e n ts . — T he 1993 added the paragraph (1) designation and 
am endm ent, effective Ju ly  1, 1993, added added paragraph (2). 
paragraph (a)(5); and, in  subsection (c),

Sec. 09.17.060. E ffe c t o f  c o n tr ib u to ry  fau lt. In an  action based 
on fau lt seeking to recover dam ages for injury or death  to a person or 
harm  to props ‘", contributory fau lt chargeable to the  claim ant di­
m inishes propo.-tionately the  am ount aw arded as compensatory dam­
ages for the  injury a ttrib u tab le  to the cla im ant’s contributory fault, 
bu t does not bar recovery. (§ 1 ch 139 SLA 1986)

N O T E S TO  D E C ISIO N S

S k i iiyu i-y . — W hile recovery is  barred the sk i area operator’s negligence, 
for an injury caused solely  by an inherent H iibschm an ex rel. W elch v. City of 
risk of sk iing, com parative fault applies Valdez, 821 P.2d 1354 (A laska 1991). 
w hen the injury is caused by a com bina- Q u o ted  in Loeb v. Rasm ussen, 822 P.2d 
tion o f an inherent risk o f  sk iin g  and 914 (A laska 1991).

Sec. 09.17.070. C o lla te ra l b e n e fits , (a) After the fact finder has 
rendered an  aw ard to a claim ant, and after the court has awarded 
costs and attorney fees, a  defendant may introduce evidence of 
am ounts received or to be received by the  claim ant as compensation 
for uie sam e injury from collateral sources th a t  do not have a righ t of 
subrogation by law or contract.

(b) If  the  defendant elects to introduce evidence under (a) of this 
section, the  claim ant may introduce evidence of

(1) the  am ount th a t  the actual a tto rney  fees incurred by the claim­
a n t in obtaining the  aw ard exceed the  am ount of attorney fees 
awarded to the  cla im ant by the  court; and

(2) the  am ount th a t  the c la im ant has paid or contributed to secure 
the  rig h t to an  insurance benefit introduced by the defendant as evi­
dence.

(c) If  the  to ta l am ount of collateral benefits introduced as evidence 
under (a) of th is  section exceeds the  total am ount th a t  the  claim ant 
introduced as evidence under (b) of th is section, the court shall deduct 
from th e  to ta l aw ard the  am ount by which the  value of the 
nonsubrogated sum  awarded under (a) of th is section exceeds the 
am ount of paym ents under (b) of th is  section.

(d) N otw ithstanding (a) of th is  section, the  defendant m ay not in­
troduce evidence of

(1) benefits th a t under federal law cannot be reduced or offset;
(2) a  deceased’s life insurance policy; or
(3) g ratu itous benefits provided to the  claim ant.
(e) This section does not apply to a  m edical m alpractice action filed 

under AS 09.55. (§ 1 ch 139 SLA 1986)
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Sec. 09.17.080. A p p o rtio n m e n t o f  d a m a g e s , (a) In all actions in­
volving fau lt of more than  one party  to th e  action, including third- 
party  defendants and persons who have been released under AS
09.16.040, the  court, unless otherwise agreed by all parties, shall in ­
struct the ju ry  to answ er special in terrogatories or, if th ere  is no ju ry , 
shall m ake findings, indicating

(1) the am ount of dam ages each cla im ant would be en titled  to re ­
cover if contributory fau lt is disregarded; and

(2) the  percentage of the  total fau lt of all of the parties to each 
claim  th a t is allocated to each claim ant, defendant, th ird -party  defen­
dant, and person who has been released from liab ility  under AS
09.16.040,

(b) In determ in ing  the  percentages of fau lt, the tr ie r  of fact shall 
consider both the  na tu re  of the conduct of each party  a t  fault, and the 
ex ten t of the  causal relation  between the conduct and the  damages 
claimed. The tr ie r  of fact m ay determ ine th a t  two or more persons are 
to be trea ted  as a single party  if  their conduct was a cause of the  
dam ages claim ed and the  separate act or omission of each person 
cannot be distinguished.

(c) The court shall determ ine the  aw ard of dam ages to each claim ­
a n t in accordance w ith the  findings, subject to a  reduction under AS
09.16.040, and  en te r judgm ent against each party  liable. The court 
also shall determ ine and s ta te  in the judgm ent each p a rty ’s equitable 
share  of the  obligation to each claim ant in  accordance w ith  the respec­
tive percentages of fault.

(d) The court shall en ter judgm ent aga in st each party  liable on the 
basis of several liability  in  accordance w ith  th a t  p a rty ’s percentage of 
fault. (§ 1 ch 139 SLA 1986; am §§ 15, 16 ch 14 SLA 1987; am 1987 
In itia tive  Proposal No. 2, § 1)

C r o ss  r e fe r e n c e s .  — For effect o f  this 
section on A lask a  R ules o f C ivil Procedure 
49, 52, and 58 , see  §§ 5-7, ch. 139, SLA  
1986, in  the Tem porary and Special Acts.

E ffe c t  o f  a m e n d m e n ts . — The 1987 
am endm ent su bstitu ted  "AS 09.16.040” 
for "AS 09 .17 .090” in  subsection (a) in the 
introductory langu age and at the end of 
paragraph (2) and in the first sentence of 
subsection (c).

The 1988 am endm ent, effective March 
5, 1989, in subsection  (d), substituted  
"several lia b ility  in accordance w ith that 
party’s  percentage o f  fault” for "joint and 
several lia b ility , except th a t a party who 
is  allocated le s s  than 50 percent o f  the  
total fau lt a llocated  to all the parties m ay  
not be jo in tly  lia b le  for more than  twice

the percentage o f fau lt allocated to that 
party.”

E d ito r ’s  n o te s . — 1987 In itiative Pro­
posal No. 2 , § 4 provides: "Sections 1 — 2 
of th is A ct apply to all causes o f  action  
accruing after the effective date o f th is  
Act [M arch 5, 1989J."

1987 In itia tive  Proposal No. 2, § 5 pro­
vides: "If an y  provision o f  th is Act, or the  
application thereof to any person or cir­
cum stances is  held invalid , the rem ainder  
o f th is A ct and the application to other  
peisons or circum stances shall not be af­
fected thereby.”

A S 09 .16.040, referred to in subsections 
(a) and (c), w as repealed by 1987 In itia ­
tive Proposal No. 2, § 2.

7  r '^rry y; »-v IJOT.-g
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N O T E S TO D E C ISIO N S

W orkers' C o m p e n sa t io n  A c t  p r o v i­
s io n s  u n a ffe c te d . — When the leg isla ­
ture enacted th is  section, it  left intact the  
exclusive lia b ility  and em ployer reim ­
bursem ent provisions o f the W orkers’ 
Com pensation Act. Lake v. Construction  
Mach., Inc., 787 P.2d 1027 (A laska 1990).

C r im in a l c o n te x t  p r e c lu d ed . —  This 
provision has no direct bearing in the 
crim inal context, where a court’s author- 
. y  to require paym ent o f  restitution  
ex ists independently o f  its authority to or­
der paym ent o f  dam ages in  civil m atters. 
Noflsinger v. S tate , 850 P.2d 647 (Alaska  
Ct. App. 1993).

J o in d e r  o f  p o te n t ia l ly  l ia b le  a c to rs. 
— Because th e  a llocation o f a portion of  
fau lt to nonparties is  not perm itted by 
th is section, nor practical in  the court­
room, the defendant m ust jo in  any poten­
tia lly  liab le actors and articulate in third- 
party com plaints the m anner in which  
those actors caused the p la in tiffs  injuries. 
This having been done, the trier o f fact 
w ill then be ab le  to accurately allocate a 
portion o f fa u lt to each party. Robinson v. 
U-H aul Co., 785 F. Supp. 1378 (D. A laska •
1992),

S e p a r a te  tr ia l fo r  c o n tr ib u tio n  i s ­
su e s . —  A lthough a single trial allocating  
fault am ong all potentia lly  liable parties 
m ay promote jud icia l econom y, nothing in 
the leg isla tiv e  history of th is section indi­
cates th at the leg isla ture intended to re­
quire a sin g le  tr ia l for both first-party and 
tnird-party claim s. The traditional two- 
step system  o f  first estab lish in g  liab ility  
and then seek in g  contribution is not in ­
consistent w ith  th e  com parative negli­
gence princip les underlying the Tort Re­
form Act. B org-W am er Corp. v. Avco 
Corp.. 850 P .2d 628 (1992).

L ia b ility  a l lo c a t io n  a m o n g  a ll u n in ­
te n tio n a l to r tfe a so r s . —  The Tort Re­
form Act c learly  contem plates a relative  
allocation o f fa u lt betw een all un inten­
tional tortfeasors, w hether negligent, 
grossly n eg lig en t or w illfu l arid wanton. 
B crg-W am er Corp. v. AVCO Corp., 860  
P.2d 628 (1993).

E m p lo y e e ’s  a c t io n  a g a in s t  th ird-  
p a r ty  to r tfe a so r s . —  Evidence of an em ­
ployer’s negligence m ay be relevant and 
adm issible in an em ployee’s action  
against third-party tou feasors to prove 
that the em ployer w as entirely  a t fault, or 
that the em ployer’s fa u lt was a supersed­
ing cause o f the iryury. U nder th is Bection, 
the finder o f fact m ay allocate all or none 
of the total fault to the em ployer. It may 
not allocate only a  portion o f the total 
fault to the em ployer, Jury instructions 
m ust be carefully prepared to prevent a 
panel from attributing to the em ployee 
any negligence o f the em ployer. Lake v. 
Construction Mach., Inc., 787 P.2d 1027 
(Alaska 1990).

C o n tr ib u tio n  c la im s  to  w h ic h  A c t  
a p p lic a b le . — The Tort Reform Act o f 
1986 applies only w hen p la in tiffs  iryury 
occurred on or after Jun e 11, 1986, the  
effective date o f th a t act. It does not apply 
to contribution c la im s accruing after that 
date, arising from torts w hich occurred 
prior to Jun e 11 ,1 9 8 6 . O gle v. C raig Tay 
lor Equip. Co., 761 P.2d 722 (Alaska 
1988).

C o n tr ib u tio n  a g a in s t  jo in t  tort­
fe a so rs . —  For cases construing former 
AS 09.16, see Vertecs Corp. v. Fiberchem, 
Inc., 669 P.2d 958 (A laska 1983); Foss 
Alaska Line v. N orthland Servs., Inc., 724 
P.2d 5 23 (A laska 1986); Fellow s v. 
Tlingit-H aide R egional Elec. A uth., 740 
P.2d 428 (A laska 1987); Tom m y’s Elbow  
Room, Inc. v. K avorkian, 754 P.2d 243 
(Alaska 1988); O gle v. C raig Taylor 
Equip. Co., 761 P.2d 722 (A laska 1988); 
Providence W ash. Ins. Co. v. McGee, 764 
P.2d 712 (Alaska 1988); Bohna v. H ughes, 
828 P.2d 745 (A laska 1992).

U n less a settlem ent is  shown to be un­
reasonable and thereafter set aside, a set­
tling  tortfeasor m ust not be considered in 
determ ining the num ber o f pro rata 
ohares available for each rem aining tort­
feasor’s  individual liab ility . C olt Indus. 
Operating Corp. v. Frank W. Murphy 
Mfr., Inc., 822 P.2d 925 (A laska 1991).
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cude of (Jivjl Procedure § 09.55.535

Sec. 09.55.470. S u its  on  u n d e r ta k in g s .

N O T E S  T O  D E C ISIO N S

L ia b ility  o f  su r e ty . —  T his section con- be liable. Integrated Resources Equity
ta in s im plication th at the surety  is liab le  Corp. v. F airbanks N. Star Borough, 799
under circum stances in  which the public P.2d 295 (A iaska 1990).
official w hose conduct is bonded would not

A rtic le  5. M a lp ra c tic e  A c tio n s .

S e c t io n  S e c tio n
535. V oluntary arbitration '548. Awards, collateral source
536. E xpert advisory panel 560. D efinitions

N O T E S T O  D E C ISIO N S

L ia b ility  fo r  n e g lig e n c e  o f  e m er ­
g e n c y  ro o m  p h y s ic ia n . — A general 
acute care hospital has a nondelegable  
duty te provide non negligent physician  
care in its  em ergency room and, therefore, 
the hospital m ay be held vicariously liable

for negligent hea lth  care rendered by an  
em ergency room physician who is  not ah 
em ployee o f the hospital, but is, instead, 
an independent contractor. Jackson v. 
Power, 743 P.2d 1376 (A laska 1987).

Sec. 09.55.535. V o lu n ta ry  a rb i t ra t io n , (a) A pa tien t and  any 
hea lth  care provider m ay execute an  agreem ent to subm it to a rb itra ­
tion any  dispute, controversy, or issue arising out of care or trea tm en t 
by the  health  care provider during  the  period th a t  the  agreem ent is in 
force or th a t  has already  a risen  betw een the parties. Execution of an 
agreem ent under th is  subsection by a  pa tien t m ay not be m ade a 
prerequisite  to receipt of care or trea tm en t by th e  health  care pro­
vider.

(b) An agreem ent to a rb itra te  executed before care or trea tm en t is 
provided shall clearly provide in bold p rin t on the  face of th e  agree­
m ent th a t  execution of the  agreem ent by the p a tien t is no*- a prerequi­
site  to receiving care or trea tm en t. I f  th is  subsection is not complied 
w ith by the  h ea lth  care provider, th e  agreem ent to a rb itra te  is void. 
The form to be used shall be approved in advance by the attorney 
general of the  s ta te  to assure i t  fairly  informs both parties to the 
agreem ent and  properly protects th e ir  interests.

(c) The agreem ent sha ll provide th a t  the person receiving health  
care m ay revoke the  agreem ent w ith in  30 days a fte r execution by 
notifying the h e a lth  care provider in  writing. The period for revoca­
tion shall be tolled du ring  any period th a t  the person receiving health  
care is physically unab le  to  execute a revocation. The health  care 
provider may no t revoke the  ag reem en t after its  execution.
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(d) An arb itra tion  agreem ent entered into by the paren ts  or legal 
guardian of a  m inor person receiving health  care is binding upon the 
minor person.

(e) An agreem ent to a rb itra te  between a patien t and a hospital 
m ust be reexecuted each tim e a  person is adm itted to a hospital. The 
agreem ent may be extended by w ritten agreem ent of all parties to 
apply to care after hospitalization. A person receiving ou tpatien t care 
from a hospital or clinic or a  m em ber of a health  m aintenance organi­
zation m ay execute an  agreem ent with the hospital which provides for 
continuation of the  agreem ent for a continuing program of trea tm en t 
or during continued m em bership.

(f) Upon the filing of a m alpractice claim which is subject to an 
agreem ent to a rb itra te , the  claim  shall be subm itted \,o an  arb itra tion  
board. The a rb itra tio n  board shall consist of three arb itra tors: one 
arb itra to r designated by the  claim ant or claim ants, one arb itra to r 
designated by the  hea lth  care provider or providers against whom the 
claim is m ade, and a th ird  a rb itra to r  designated by m utual agreem ent 
who shall serve as chairperson of the board. If the parties cannot agree 
on the th ird  person, the  court will provide a choice of th ree  or more 
persons who m igh t serve as chairperson of the a rb itra tion  board, 
which shall be from  a list of qualified arb itra to rs  furnished by the 
attorney general. C laim ant or claim ants together and health  care 
provider or providers together m ay each strike  one or more nam es so 
th a t a fte r each side has done so a t least one name rem ains, providing 
a  basis for the  final selection by the court.

(g) The a tto rney  general shall prepare a  lis t of persons consisting of 
lawyers or o ther persons qualified to serve as chairperson of an  arb i­
tration board. They shall be selected on basis of their technical exper­
tise, judicial tem peram ent, and capability of im partially  acting on 
m alpractice claims. The a tto rney  general shall subm it a  list of a t  least 
three nam es w henever requested  to do so by the  court along with 
detailed biographical inform ation on each person listed.

(h) Each m em ber of the a rb itra tion  board shall receive reasonable 
compensation to be paid by the  court based on the extent and durat; ,n 
of services rendered. The court shall pay the costs of expert witnesses 
called by the  board and the  costs of expert witnesses called by the 
parties to the  a rb itra tio n  up to  a  m aximum  of three witnesses for each 
side and $150 per day for each expert witness.

(i) The a rb itra tio n  board m ay appoint an expert advisory panel, 
with the powers of th e  expert advisory panel under AS 09.55.536, to 
advise the  board on the m edical facts of the case.

(j) The court shall specify the  shortest practical deadline for comple­
tion of th e  work of th e  a rb itra tio n  board, tak ing  into account all the 
circumstances and th e  n a tu re  of the  case.

(k) The provisions of the  U niform  A rbitration Act, AS 09.43.010 — 
09.43.180, apply to a rb itra tio n s  under th is section if  they do not con-
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flict w ith the  provisions of th is  section; a rb itra tions under th is Bection 
shall be conducted in accordance w ith  procedures established by any 
ru les of court which m ay be adopted and  according to provisions of AS 
09.55.540 — 09.55.548 and AS 09.55.554 — 09.55.560, and AS
09.65.090. (§ 33 ch 102 SLA 1976; am  § 22 ch 177 SLA 1978; am § 1
ch 105 SLA 1988)

E ffe c t  o f  a m en d m en ts . — The 1988 and a hospital" in the first sentence in
am endm ent inserted "between a  patient subsection (e).

Sec. 09.55.536. E x p e r t  a d v is o ry  p a n e l, (a) In an  action for dam ­
ages due to personal in jury  or death  based upon the provision of pro­
fessional services by a hea lth  care provider when the  parties have not 
agreed to a rb itra tion  of the  claim  under AS 09.55.535, the  court shall 
appoint w ithin 20 days after filing of answ er to a  summ ons and com­
p la in t a  three-person expert advisory panel unless the  court decides 
th a t  an  expert advisory opinion is no t necessary for a  decision in the 
case. W hen the action is filed the court shall, by order, determ ine the 
professions or specialties to be represen ted  on th e  expert advisory 
panel, giving the parties the  opportunity  to object or m ake sugges­
tions.

(b) The expert advisory panel m ay compel the  a ttendance of wit­
nesses, interview  the parties, physically exam ine th e  injured person if 
alive, consult w ith the specialists or learned  works they consider ap­
propriate, and compel the  production of and exam ine all relevant hos­
p ita l, medical, or o ther records or m ate ria ls  re la ting  to  the  health  care 
in  issue. The panel m ay m eet in cam era, bu t shall m ain ta in  a record 
of any testim ony or oral sta tem ents of witnesses, and  shall keep copies 
of all w ritten  sta tem ents it receives.

(c) N ot more th an  30 days after selection of the panel, i t  shall make 
a w ritten  report to the parties  and to the  court, answ ering  the follow­
ing questions and other questions subm itted  to the  panel by the court:

(1) W hat was the  disorder for which th e  p lain tiff came to medical 
care?

(2) W hat would have been the  probable outcome w ithout medical 
care?

(3) W as the  trea tm en t selected appropriate  for th e  case?
(4) Did an  injury arise  from the m edical care?
(5) W hat is the  n a tu re  and ex ten t of the  m edical injury?
(6) W hat specifically caused the m edical iiyury?
(7) W as the medical in jury  caused by unskillfu l care?
(8) If  a  medical injury had not occurred, how would th e  plain tiffs 

condition differ from th e  p la in tiffs  p resen t condition?
(d) In  any  case in  which th e  answ er to one or more of th e  questions 

subm itted  to the  panel depends upon th e  resolution of factual ques­
tions which are  not the  proper subject of expert opinion, the  report
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shall so sta te  and may answer questions based upon hypothetical facts 
th a t  a re  fully set out in the opinion. The report shall include copies of 
all w ritten  statem ents, opinions, or records relied upon by the panel 
and e ither a transcrip tion or o ther record of any oral sta tem ents or 
opinions; shall specify any medical or scientific au tho rity  relied upon 
by the panel: and shall include the resu lts  of any physical or m ental 
exam ination performed on the plaintiff. Each m em ber shall sign the 
report and the signatu re  constitutes the m em ber’s adoption of all 
statem ents and opinions contained in  it; however, a m em ber may, 
instead of signing the report, subm it a concurring or dissenting report 
which complies w ith the  requirem ents of th is subsection. A member 
may not a tte s t to any portion of the report as to which the  m em ber is 
not qualified to give expert testim ony.

(e) The report of the  panel with any dissenting or concurring opin­
ion is adm issible in evidence to the sam e ex ten t as though its contents 
were orally  testified to by the person or persons p reparing  it. The 
court shall delete any portion th a t would not be adm issible because of 
lack of foundation for opinion testim ony, or otherwise. E ither party  
may subm it testim ony to support or refute the  report. The ju ry  shall 
be instructed  in  general term s th a t the  report shall be considered and 
evaluated  in  the  sam e m anner as any o ther expert testim ony. Any 
m em ber of the  panel m ay be called by any party  and m ay be cross- 
exam ined as to the contents of the report or of th a t  m em ber’s dissent­
ing or concurring opinion.

(f) No discovery m ay be undertaken in  a  case u n til the  report of the 
expert advisory panel is received. However, the  court m ay relax this 
prohibition upon a showing of good cause by any party . I f  the panel 
has not completed its  report w ithin the  30-day period prescribed in (c) 
of th is  section, the  court may, upon application, g ran t it  an  additional 
30 days.

(g) M embers of a panel are entitled to travel expenses and  per diem 
in accordance w ith s ta te  law pertain ing to m em bers of boards and 
commissions for all tim e spent in preparing  its  report. If  a panel mem­
ber is called upon as a  witness a t tria l or upon deposition, the  member 
is en titled  to paym ent of an  expert w itness fee, which m ay not exceed 
$150 per day. All expenses incurred by the panel shall be paid by the 
court. However, in  any case in which the court determ ines th a t  a 
party  has m ade a  paten tly  frivolous claim  or a paten tly  frivolous de­
nial of liability , i t  shall order th a t  a ll costs of the expert advisory 
panel be borne by the  party  m aking th a t claim  or denial.

(h) P a rtie s  to the  case and their counsel may not in itia te  communi­
cation ou t of court w ith members of the panel on the subject m atte r of 
its inquiry and report or cause or solicit others to do so, except through 
ordinary discovery proceedings. (§ 33 ch 102 SLA 1976; am  § 23 ch 
177 SLA 1978)
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E d ito r ’s  n o te s . —  T his section is  set  
out above to correct a typographical error 
in  the m ain pam phlet.

N O T E S  T O  D E C ISIO N S

L iftin g  b a n  o n  d is c o v e r y  b e fo r e  
p a n e l rep o rt. —  Good cause to lift  the  
discovery ban is dem onstrated as a m atter  
of law  w hen no report has been issued af­
ter 80 days have elapsed from the tilin g  of 
anBwer, i f  the party w ish in g  to begin d is­
covery is  not responsible for the delay. 
Roethler v. Lutheran Hosps. & H om es 
Soc’y  o f Am ., 709 P.2d 487 (A laska 1985).

C o n stitu t io n a lity . —  T his section does 
not unconstitu tionally  deprive a litig a n t  
o f due process o f law , does not im pair h is  
righ t to a jury trial, and does not vio late

separation o f powers principles by im per­
m issibly delegating judicial power to 
m embers o f the panel. K eyes v, H um ana  
Hosp., 750 P.2d 343 (Alaska 1988).

This section does not unconstitutionally  
deprive medical plaintiffs o f their righ t o f  
access to the courts. K eyes v. H um ana  
Hosp., 750 P .2d 343 (Alaska 1988).

A p p lied  in K endall v. State, D iv. of 
Cors., 692 P.2d 953 (Alaska 1984).

Q u oted  in Snyder v. Foote, 822 P.2d 
1353 (Alaska 1991).

Sec. 09.55.540. Burden of proof.

N O T E S T O  D E C ISIO N S

S ta te d  in  Yako v. U nited States, 891 
F.2d 738 (9th Cir. 1989).

Sec. 09.55.548. A w a rd s , c o lla te ra l  so u rc e , (a) Damages shall be 
awarded in accordance w ith principles of the common law. The fact 
finder in a m alpractice action shall render any award for dam ages by 
category of loss. The court m ay e n te r a  judgm ent th a t future dam ages 
be paid in whole or in  p a rt by periodic paym ents ra ther th an  by a 
lump-sum paym ent; the  judgm ent shall include, if  necessary, o ther 
provisions to assure  th a t funds a re  available as periodic paym ents 
become due. Insurance from an  authorized insurer as defined in AS 
21.90.900 is sufficient assurance th a t  funds will be available. Any 
p art of the aw ard th a t  is paid on a periodic basis shall be adjusted 
annually  according to changes in  the  consumer price index in the  
com m unity where the  c la im ant resides. In th is subsection, fu ture 
dam ages includes dam ages fcr fu tu re  medical treatm ent, care or cus­
tody, loss of fu tu re  earnings, or loss of bodily function of the claim ant.

(b) Except when the  collateral source is a federal program which by 
law m ust seek subrogation and except death  benefits paid under life 
insurance, a c la im ant m ay only recover damages from the defendant 
which exceed am ounts received by th e  claim ant as compensation for 
the injuries from collateral sources, w hether private, group or govern­
m ental, and w hether contributory or noncontributory. Evidence of 
collateral sources, o ther th an  a  federal program  which m ust by law 
seek subrogation and  the  death  benefit paid under life insurance, is 
adm issible after the  fact finder h as  rendered an  award. The court may 
take  into account th e  value of c la im an t’s righto to covernpp pyLouc* ^
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or depleted by paym ent of these collateral benefits by adding back a 
reasonable estim ate of th e ir probable value, or by earm arking  and 
holding for possible periodic paym ent under (a) of th is  section th a t  
am ount of the aw ard th a t would otherwise have been deducted, to see 
if the im pairm ent of claim ant’s righ ts actually  takes place in  the 
future. (§ 35 ch 102 SLA 1976; am § 7 ch 30 SLA 1992)

E ffec t o f  a m e n d m e n ts . — The 1992 
am endm ent, effective M ay 16, 1992, in 
subsection (a), deleted "or from the Medi- 
.,i Indem nity Corporation of Alaska" pre­

ceding "is sufficient" in the fourth sen ­
tence and m ade a sty listic  change in the  
fifth sentence.

Sec. 09.55.560. D efin itions. In AS 09.55.530 — 09.55.560,
(1) "health  care provider” means an  acupuncturist licensed under 

AS 08.06; an audiologist licensed under AS 08.11; a  chiropractor li­
censed under AS 08.20; a dental hygienist licensed under AS 08.32; a 
den tist licensed under AS 08.36; a nurse  licensed under AS 08.68; a 
dispensing optician licensed under AS 08.71; a na tu ropath  licensed 
under AS 08.45; an  optom etrist licensed under AS 08.72; a pharm acist 
licensed under AS 08.80; a physical th erap is t or occupational th e ra ­
p ist licensed under AS 08.84; a physician licensed under AS 08.64; a 
podiatrist; a psychologist and a psychological associate licensed under 
AS 08.86; and a hospital as defined in  AS 18.20.130, including a 
govem m entally  owned or operated hospital; and an  employee of a 
health  care provider acting w ithin the course and scope of employ­
m ent;

(2) "board” m eans an  arb itra tion  board established under AS 
09.55.535;

(3) "panel” m eans an  expert advisory panel established under AS 
09.55.536. (§ 37 ch 102 SLA 1976; am § 24 ch 177 SLA 1978; am § 6 
ch 56 SLA 1986; am  § 9 ch 131 SLA 1986; § 26 ch 2 FSSLA 1987; am  
§ 9 ch 6 SLA 1990; am  § 1 ch 14 SLA 1991)

E ffe c t  o f  a m e n d m e n ts . —  The first 
1986 am endm ent in paragraph (1) in ­
serted "a naturopath licensed under AS 
08.45."

The second 1986 am endm ent near the  
beginning o f  paragraph (1) inserted "an 
audiologi6t licensed under A S 08.11."

The 1987 am endm ent, effective J a n u ­
ary 1, 1988, inserted "or occupational 
therapist” in paragraph (1).

T he 1990 am endm ent inserted "an acu­
puncturist licensed under AS 08.06" near  
the beginn ing o f paragraph (1).

The ’.991 am endm ent, effective J a n u ­
ary 1, 1992, in paragraph (1), deleted "a 
corporate entity  covered under AS  
21 .88 .050(b )(ll)"  following "govem ­
m enta lly  owned or operated hospital."

I
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Article 6. Actions by or Against Deceased Persons. 

Section
580. Action for wrongful death

Sec. 09.55.570. All c a u se s  o f  ac tio n  su rv ive .

N O T E S TO  D E C ISIO N S

Injured  p a r ty  m a y  n o t  r e c o v e r  p u n i- C ited  in Goodlataw v. State, Dep’t  of
tiv e  d a m a g es  from  e s ta te  o f  d e c e a s e d  H ealth & Social Serve., 698 P.2d 1190 
to r tfea so r  under th is section. Doe ex  rel. (Alaska).
Doe v. Colligan, 753 P.2d 144 (A laska
1988).

Sec. 09.55.580. A c tio n  fo r  w ro n g fu l d e a th , (a) Except as pro­
vided under (f) of th is section, when the death of a person is caused by 
the  wrongful act or omission of another, the personal representatives 
of the former m ay m ain ta in  an  action therefor against the  la tte r , if  
the former m ight have m ain tained  an  action, had the person lived, 
against the la tte r  for an  injury done by the sam e act or omission. The 
action shall be commenced w ithin  two years after the  death, and the  
damages therein  shall be the dam ages the court or ju ry  may consider 
fair and just. The am ount recovered, if  any, shall be exclusively for the 
benefit of the decedent’s spouse and  children when the decedent is 
survived by a spouse or children, or o ther dependents. W hen the dece­
dent is survived by no spouse or children or o ther dependents, th e  
am ount recover ?d shall be adm inistered as o ther personal property of 
the  decedent bu t shall be lim ited to pecuniary loss. When the  p lain tiff 
prevails, the tria l court shall determ ine the allowable costs and ex­
penses of the action and m ay, in its  discretion, require notice and 
hearing  thereon. The am ount recovered shall be d istributed only afte r 
paym ent of all costs and expenses of su it and debts and expenses of 
adm inistration.

(b) The dam ages recoverable under th is section shall be lim ited to 
those which are  th e  n a tu ra l and proxim ate consequence of the negli­
gent or wrongful act or omission of another.

(c) In fixing the am ount of dam ages to be awarded under this sec­
tion, the court or ju ry  shall consider all the facts and circumstances 
and from them  fix the  aw ard a t  a sum  which will fairly  compensate for 
the injury resulting  from the  death. In  determ ining the am ount of the 
award, the court or ju ry  shall consider b u t is not lim ited to the follow­
ing:

(1) deprivation of the expectation of pecuniary benefits to the bene­
ficiary or beneficiaries, w ithout regard  to age thereof, th a t  would have 
resulted from the continued life of the  deceased and w ithout regard to 
probable accum ulations or w hat the deceased m ay have saved during 
the  lifetime '  (
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A rtic le  6. A c tio n s  b y  o r  A g a in s t D eceased  P e rso n s .

S ec tio n  i,
580. Action for wrongful death

Sec. 09.55.570. A ll c a u s e s  o f  a c tio n  su rv iv e .

N O T E S  T O  D E C ISIO N S

In jured  p a r ty  m a y  n o t  r e c o v e r  p u n i-  C ited  in Goodlataw v. State, Dcp't o f 
tiv e  d a m a g e s  from  e s ta te  o f  d e c e a s e d  H ealth & Social Servs., 698 P.2d 1190 
to r tfea so r  under th is Bection. Doe ex  rel. (Alaska).
Doe v. Colligan, 753 P.2d 144 (A laska
1988).

Sec. 09.55.580. A c tio n  fo r  w ro n g fu l d e a th , (a) Except as pro­
vided under (f) of th is  section, w hen the  death  of a person is caused by 
the wrongful act or omission of another, the personal representatives 
of the former m ay m ain ta in  an  action therefor against the  la tte r, if 
the former m ight have m ain ta ined  an  action, had the  person lived, 
against the  la tte r  for an  in jury  done by the  same act or omission. The 
action shall be commenced w ith in  two years after the death, and the 
damages therein  shall be the  dam ages the  court or ju ry  m ay consider 
fair and just. The am ount recovered, if  any, shall be exclusively for the  
benefit of the  decedent’s spouse and children when the decedent is 
survived by a  spouse or children, or o ther dependents. W hen the  dece­
dent is survived by no spouse or children or other dependents, the 
amount recovered shall be adm inistered as other personal property of 
the decedent b u t shall be lim ited  to pecuniary loss. W hen the  p lain tiff 
prevails, the tria l court shall determ ine the allowable costs and ex­
penses of the action and m ay, in  its  discretion, require notice and 
hearing thereon. The am ount recovered shall be d istributed only after 
payment of all costs and expenses of su it and debts and expenses of 
adm inistration.

(b) The dam ages recoverable under th is  section shall be lim ited to 
those which are  the  n a tu ra l and proxim ate consequence of the  negli­
gent or wrongful act or om ission of another.

(c) In fixing the  am ount of dam ages to be awarded under th is sec­
tion, the court or ju ry  shall consider all the facts and circumstances 
and from them  fix the  aw ard a t  a  sum  which will fairly  compensate for 
the injury resulting from the  death . In determ ining the  am ount of the  
award, the court or ju ry  shall consider bu t is not lim ited to the follow­
ing:

(1) deprivation of the expectation of pecuniary benetiis to the bene­
ficiary or beneficiaries, w ithou t regard  to age thereof, th a t  would have 
resulted from the  continued life of the  deceased and w ithout regard to 
probable accum ulations or w h a t the  deceased may have saved during 
the lifetim e of the  deceased;
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(2) loss of contributions for support;
(3) loss of assistance or services irrespective of age or relationship of 

decedent to the beneficiary or beneficiaries;
(4) loss of consortium;
(5) loss of prospective tra in in g  and education;
(6) medical and funeral expenses.
(d) The death of a beneficiary or beneficiaries before judgm ent does 

not affect the am ount of dam ages recoverable under th is section.
(e) The righ t of action g ran ted  by th is  section is not abated by the 

death of a person nam ed or to be nam ed the  defendant.
(f) A person whose act or omission constitu tes the  felonious killing 

of another person may not recover dam ages for the  death of th a t per­
son either directly or as a personal represen tative of th a t person’s 
estate. In th is subsection, a  "felonious k illing” m eans a crime defined 
by AS 11.41.100 — 11.41.140. (§ 4 ch 78 SLA 1972; am §§ 1, 2 ch 164 
SLA 1988)

R e v iso r 's  n o te s . — In 1992, "or” w as 
substitu ted  for "or after "accum ulations” 
in  paragraph (c)(1) o f this section to cor­
rect a typographical error in the 1962 cod­
ification o f § 61-7-3, ACLA 1949, as 
am ended.

E ffe c t  o f  a m e n d m e n ts . — The 1988  
am endm ent added "Except as provided 
under (0  o f  th is section" at the beginning  
o f  the first sentence in subsection (a) and 
added subsection (0.

N O T E S TO  D E C IS IO N S

I. G eneral Consideration.
III. Parties.
V. Dam ages.

VI, Beneficiaries.

I. G E N E R A L  C O N SID E R A T IO N .

D isc o v e r y  ru le  to lls , e tc .
T he discovery rule applies to toll the 

two-year statu te  o f lim itations for wrong­
ful death actions contained in th is section. 
H anebuth v. B ell H elicopter Int’l, 694  
P.2d 143 (A laska 1984).

R easonable failure o f a  p la intiff to d is­
cover an elem ent essential to the cause of 
action to lls the running of the tv/o-year 
period provided by th is section w ithin  
which to commence an action for wrongful 
death. H anebuth v. Bell H elicopter Int’l, 
694 P .2d 143 (Alaska 1984).

The "discovery rule," which holds th a t a 
statute o f lim itations does not begin to 
run un til a  p la in tiff discovers, or reason­
ably should discover, the existence o f all 
the e lem en ts o f h is cause o f action, applies 
to actions for wrongful death. S tate v. 
Welch, 805 P.2d 979 (A laska 1991).

B a r  to  a c t io n  fo u n d  in  W o rk ers’ 
C o m p en sa tio n  A ct. —  An action for

wrongful death , filed pursuant to this sec­
tion, is barred by A S 23.30,055, the exclu­
sive  rem edy provision o f  the A laska  
W orkers’ Com pensation Act; the fact that 
the esta tes o f deceased workers leaving  
dependents are entitled  to favored treat­
m ent over the esta tes o f workers leaving  
no dependents reflects a legislative deter­
m ination  th a t the former require greater  
com pensation, is entirely reasonable and 
does not dej rive the estate  o f a worker 
lea v in g  no dependents o f equal protection 
c f  the law. Taylor v. Southeast-Harrison  
W. Corp., 694  P.2d 1160 (A laska 1985).

A p p lie d  in  K anayurak v. North Slope 
Borough, 677 P.2d 893 (A laska 1984); 
G oodlataw v. S ta te , Dep’t o f H ealth & So­
cial Servs., 698 P.2d 1190 (A laska 1985).

S ta te d  in  B eck v. State, 837 P.2d 105 
(A laska 1992).

C ited  in  Truesdell v. H alliburton Co., 
754 P.2d 236 (A laska 1988); Palm er v. 
Borg-W am er Corp., 838 P.2d 1243 
(A laska 1992).

■r iw !"’ -J——
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W hen e s ta te  m a y  b r in g  s u i t  —  Only 
where no statutory beneficiary survives 
the decedent m ay the estate  bring su it un­
der the W rongful Death Act. K ulaw ik v. 
Era J e t A laska, 320 P.2d 62V (A laska
1991).

III. PARTIES.

B e n e f ic ia r ie s  n o t  l im ite d  to  " a c tu a l  
lo s s e s ”. —  Statutory beneficiaries are en ­
titled  to recover all o f the deceased’s prob­
able accum ulations, and are not lim ited  to 
only their "actual losses." K ulaw ik v. Era 
J e t  A laska, 820 P.2d 627 (A laska 1991).

P r o s p e c t iv e  in h e r ita n c e . — A desig­
nated beneficiary in a wrongful death su it  
can recover "prospective inheritance," the  
inheritance he or she would have received  
i f  the deceased had not died prem aturely. 
K ulaw ik v. Era J e t A laska, 820 P.2d 627 
(A laska 1991).

C a lc u la tio n  o f  fu tu re  e a r n in g s . —  
Future earn ings in a wrongful death case  
are calculated by (1) determ ining the de­
cedent’s  future gross earn in gs and (2) 
subtracting the decedent’s  personal con­
sum ption. K ulaw ik v. Era J e t  A laska, 820  
P.2d 627 (A laska 1991).

Future tax liab ility  should not be con­
sidered in calculating e ith er  future gross 
earnings or future personal consum ption. 
K ulawik v. Era J e t  A laska, 820 P.2d 627  
(A laska 1991).

W here th e  d e c e a s e d  le a v e s  n o  w ife  
o r  ch ild re n , e tc .

In accord w ith  2nd paragraph in m ain  
pam phlet. See Osborne v. R ussell, 669  
P.2d 550 (A laska 1983).

T h e o r ie s  fo r  d e te r m in in g  lo s s  to  e s ­
ta te . —  T he net earn ings theory and the  
net accum ulations theory are a lternative  
m easures o f  the sam e am ount w hen deter­
m ining loss to the esta te  under th is sec­
tion — the probable va lue o f the de­
ceased’s estate  had he not prem aturely ex ­
pired less the actual va lue o f  th e  estate  a t  
death. Osborne v. R ussell, 669 P.2d 550  
(A laska 1983).

M en ta l a n g u ish . — A laska does not 
expressly allow  a  widow and children to 
recover for their own m ental anguish. 
Ehredt v. DeH avilland A ircraft Co., 705  
P.2d 446 (A laska 1985).

W hen c la im  fo r  p u n it iv e  d a m a g e s  a l­
lo w e d . —  The language o f th is  section  
providing that the court or jury  should  
award the dam ages i t  "may consider fair  
and ju s t” allow s a cla im  for p n ritiv e  dnm- 
ages w hen there is clear evidence th a t the

wrongdoer acted m aliciously, fraudu­
lently, or w ith a  w anton disregard for the  
pla in tiffs safety. Tom m y’s Elbow Room, 
Inc. v. Kavorkian, 727 P.2d 1038 (A laska  
1986).

R ig h t o f  d e c e d e n t ’s  e s ta te  to  s e e k  
p u n itiv e  d a m a g e s . —  The estate  o f a  de­
cedent who dies w ithout statutory benefi­
c iaries is  entitled  to  seek  punitive dam ­
ages. Portwood v. Copper V a iley  Elqc. 
Ass’n, 785 P.2d 541 (A laska 1990).

C o n stru c tio n  o f  su b s e c t io n  (c). —  
Subsection (c) is not to be construed as  
open invitation to th e  jury to award dam ­
ages for any or all injuries or losses resu lt­
ing from the death. Tom m y’s  Elbow Room, 
Inc. v. K avorkian, 727 P.2d 1038 (A laska  
1986).

’ T h e  tr ia l c o u r t  s h o u ld  h a v e  r e se r v e d  
d istr ib u tio n  of som e or a ll o f the se tt le ­
m ent m onies paid by som e defendants in  a 
wrongful deRth action until it w i l d  deter­
m ine the full exten t o f "costs and expenses  
of su it” under th is section , including costs 
and fees which foreseeably could have  
been one of the defendants which did not 
settle  the claim s aga in st it, in  the even t  
that defendant prevailed in  the p la intiffs’ 
rem aining action. Southcentral Air, Inc. 
v. E state of Breitenfeld ex  . e l. B reitenrbid, 
835 P.2d .’.215 (A laska 19911).

R ig h t o f  p r e v a ilin g  d e fe n d a n t  io  
tra ce  d istr ib u ted  fu n d s . —  A defendant 
which prevailed in a  wrongful death ac­
tion has the righ t to trace the distributed  
funds paid by other defendants in  the  
sam e action who settled  the claim s  
against them  through the personal repre­
sentative to each statutory beneficiary. 
The judgm ent on costs and attorney’s fees  
should be entered against the personal 
representatives in their  official capacity  
and also should specify th a t the judgm ent 
is chargeable only upon the actual benefi­
ciaries of the settlem ent, as it  w as d istrib­
uted. Southcentral Air, Inc. v. E state  o f  
Breitenfeld ex  rel. B reitenfeld, 835 P.2d  
1215 (Alaska 1992).

R e co v e r y  b y  r e p r e se n ta t iv e s  h e ld  
fo r  d e c e d e n ts ’ e s ta te . —  A ny recovery 
which personal representatives obtained  
as a result o f wrongful death actions 
brought by them , thoy held as trustees for 
the beneficiaries o f the decedents se t  forth 
in th is  section. The flow of th is recovery to 
the beneficiaries thu s did not pass 
through the decedents’ estates; the esta tes  
had no involvem ent in  the case a t a ll, con­
sequently, the trial court had no basis on 
which to determ ine that the estates, 
through the personal representatives,

V . D A M A G E S .
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Chapter 60. Costs.
S e c tio n  i

10. Costs and attorney fees allow ed pre- • . 1
vailing party

Sec. 09.60.010. C o sts  a n d  a tto rn e y  fees  a llo w ed  p rev a ilin g  
p a r ty . The suprem e court shall determ ine by ru le  or order the costs, if 
any, th a t m ay be allowed a  prevailing  party  in  a civil action. Unless 
specifically authorized by s ta tu te  or by agreem ent between the par­
ties, attorney fees m ay not be aw arded to a  party  in a civil action for 
personal injury, death  or property dam age rela ted  to  or arising  out of 
fault, as defined in AS 09.17.900, un less the  civil action is contested 
w ithout tria l, or fully contested as determ ined by the  court. (§ 5.14 ch 
101 SLA 1962: am  § 4 ch 139 SLA 1986)

C ro ss r e fe r e n c e s . — For effect o f  the  
1986 am endm ent to th is section on A laska  
Rules o f Civil Procedure 82 , see  § 8, ch. 
139, SLA 1986, in the Tem porary and 
Special Acts.

N O T E S  TO

I. General Consideration.
IT. Right to Costs.

A. G enerally.
III. Award.

A. G enerally.
B. Attorney's Fees.

I. G E N E R A L  C O N S ID E R A T IO N .

Q u o ted  in A laska Fed. Sav. & Loan 
A ss’n v. Bernhardt, 788 P.2d 31 (A laska
1990); A laska Pac. A ssurance Co. v. Col­
lin s, 794 P .2d 936 (A laska 1990).

C ited  in Kirr.mons v. H eldt, 667 P.2d  
1245 (Alaska 1983).

II. R IG H T  TO  C O ST S.

A. G en era lly .

F ed er a l la w . — Resort to sta te  law  fa­
voring the award o f at h a s t  partial attor­
ney’s fees to the prevailing party in  civil 
actions in the absence o f an  express con­
gressional directive w as inappropriate in  
a  federal question case w hen controlling  
federal common law  existed and directly  
conflicted w ith the state  rule. H om e Sav. 
B ank v. Gillam , 952 F.Jd 1152 (9th  Cir.
1991).

E ffe c t  o f  a m en d m en ts . — The 1986 
am endm ent rewrote th is section.

E d ito r ’s n o te s . — Section 9, ch. 139, 
SLA 1986 provides that the 1986 am end­
m ent to th is section applies "to all causes 
o f action accruing after Jun e 11, 1986."

D E C IS IO N S

IU . A WAR O.

A. G en era lly .

E x p e r t  w itn e s s  foes. —  Adm inistra­
tiv e  Rule 7(c) perm its recovery o f $25 per 
hour expert w itness fees for tim e spent 
testify in g . A tlantic  Richfield Co. v State, 
723 P.2d 1249 (A laska 1986).

C o m p u ter  r e sea r ch  a n d  p a ra leg a l 
e x p e n s e s  are correctly characterized as 
costs and, i f  recoverable, should be re­
quested  under C ivil Rule 79(b). Atlantic  
R ichfield Co. v. Stato, 723 P.2d 1249 
(A laska 1986).

B. A tto rn ey ’s  Fees.

A tto rn e y ’s fees  n o t covered  by  li t­
e r a l  r e q u ire m e n ts  o f  C iv. R . 79(b).

T his chapter uses the term "costs" in 
th e  m ost general sense, so that it  encom­
passes both expenses o f litigation and at­
torney fees. C ivil Rule 79 employs a more 
specific  and lim ited ura nf tha ta*™
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juthcentral A ir, Inc. v. E state of 
reitenfeld ex rel. Breitenfeld, 835 P.2d 
215 (Alaska 1992).
In  d e term in in g  a  r ea so n a b le  a m o u n t  

j  a w a rd  for a tto rn ey ’s  fe e s , the court 
hall consider all relevant factors, includ- 
ng the nature and value o f  the services 
endered, the duration and com plexity of 
h e  litigation, the novelty o f  the issu es  
iresented, the am ount in controversy, and 
he state’s tim e-keeping procedures. At- 
antic Richfield Co. v. State, 723 P.2d  
1249 (Alaska 1986).

F ull r e im b u rsem e n t n o t  a u to m a ti­
cally  to b e  a w a r d e d .

Absent bad faith or vexatious conduct 
ay the losing party, an award o f full attor­
ney's fees is m anifestly  unreasonable, and 
it constitutes an abuse of discretion. A t­
lantic Richfield Co. v. S tate , 723 P.2d  
1249 (A laska 1986).

P u b lic  in te re st  p la in tiffs .
A prevailing public interest p la intiff i3 

norm ally entitled  to full reasonable attor­

ney’s  fees. H unsicker v. Thompson, 717 
P .2d 358 (A laska 1986).

A w a r d s  u n d e r  C iv . R . 82(a)(1). —  An 
award o f reasonable attorney’s fees to the  
sta te  under Civ. R. 82(a)(1) is  not lim ited  
to the hourly salary of the highest paid 
a ss is ta n t attorney general tim es the num ­
ber o f hours worked. A tlantic Richfield 
Co. v. S ta te , 723 F.2d 1249 (Alaska 1986).

W hen  a  m o n e y  ju d g m en t is  r ec o v ­
e r e d , a trial court m ay award attorney’s 
fees according to the schedule provided in 
Civ. R. 82(a)(1), or it  m ay award a fee 
’'com m ensurate w ith  the am ount and 
value o f legal services rendered” under 
subsection (a)(2) o f that rule. Atlantic  
Richfield Co. v. S tate , 723 P.2d 1249 
(A laska 1986).

A tto r n e y ’s  a c tu a l tr a v e l e x p e n se s  
m ay be recovered under C iv R. 79(b) if  
they  are necessarily  incurred. Atlantic  
Richfield Co. v . S tate , 723 P.2d 1249 
(A laska 1986).

Sec. 09.60.040. C osts  w h e re  p a r ty  is a  re p re s e n ta tiv e . 

N O T E S TO D E C IS IO N S

E x te n t o f  in d iv id u a l lia b ility  o f  n o n ­
p r e v a ilin g  r e p r e se n ta tiv e . —  The per­
sonal representative who fa ils to prevail 
in a wrongful death action cannot be held  
ind ividually liab le for costa and fees solely  
on the basis o f representative status, ex ­
cept when the representative is  found to 
have conducted the action w ith  m ism an­
agem ent or in bad faith. Southcentral Air, 
Inc. v. E state o f Breite deld ex rel. 
Breitenfeld, 835 P.2d 1215 (Alaska 1992).

T h e  tr ia l c o u r t  sh o u ld  h a v e  r eserv ed  
d is tr ib u tio n  of som e or all o f the settle ­
m ent m onies paid by som e defendants in a 
wrongful death action until it  could deter­
m ine ih e  full ex ten t o f  "costs and expenses 
o f su it” under AS 09.55.580, including  
costs and fees which foreseeably could 
have been one o f the defendants which did 
not settle  the claim s against it, in the  
event that defendant prevailed in the  
plaintiffs’ rem aining action. Southcentral 
Air, Inc. v. E state  o f  Breitenfeld ex rel. 
Breitenfeld, 835 P.2d 1215 (A laska 1992).

D isb u r se m e n t o f  se tt le m e n t fu n d s  
b y  r e p r e se n ta t iv e s  w h ile  a c t io n  still  
p en d in g . —  W here th e  personal repre­
sentatives who brought wrongful death  
actions against m ultip le defendants pur­

sued disbursem ent o f the settlem ent mon­
ies obtained from som e defendants in the 
action, w h ile  their action against another 
defendant which did not settle  the claim s 
ag a in st it  rem ained pending, the repre­
sen ta tiv es were not held individually lia­
ble for costs and fees, and were not held to 
h ave com m itted m ism anagem ent or to 
have acted in  bad fa ith . Southcentral Air, 
Inc. v. E state  o f Breitenfeld ex rel. 
Breitenfeld, 835 P.2d 1215 (Alaska 1992).

R ig h t o f  p r e v a ilin g  d e fe n d a n t to  
tr a c e  d is tr ib u te d  fu n d s . —  A defendant 
w hich provailed in a wrongful death ac­
tion has th e  righ t to trace the distributed  
funds paid by other defendants in the  
sam e action who settled  the claim s 
ag a in st them  through the personal repre­
sen ta tive  to each statutory beneficiary. 
The judgm ent on costa and attorney’s fees 
should be entered aguinet the personal 
representatives in  their  official capacity 
and also should specify that the judgm ent 
is chargeable only upon the actual benefi­
ciaries o f  th e  settlem ent, as it  was distrib­
uted. Southcentral A ir, Inc. v. E state of 
B reitenfeld  ex  rel. Breitenfeld, 835 P.2d  
1215 (A laska 1992).



§ 09.60.060 C o d e  o f  C i v i l  P r o c e d u r e 09.63.030

Sec. 09.60.060. Security for costs where plaintiff a nonresi­
dent or foreign corporation.

N O T E S TO  D E C ISIO N S

S e c t io n  h e ld  u n c o n stitu tio n a l. — dent access to A iaska courts. Patrick v. 
T h is section vio lates equal protection of Lynden Transp., Inc., 765 P.2d 1376 
law  under the A laska constitution be- (A laska 1988). 
cause  it  unreasonably restricts nonresi-

Chapter 63. Oath, Acknowledgment and Other
Proof.

S e c t io n  S e c tio n
.10. O ath, affirm ation, and acknowledg- 40. Verification  

m ent

Sec. 09.63.010. Oath, affirmation, and acknowledgment. The
following persons may tak e  an oath, affirm ation, or acknowledgm ent 
in  the  state:

(1) a justice, judge, or m agistra te  of a  court of the  S ta te  of A laska or 
of the  U nited  States;

(2) a clerk or deputy clerk of a  court of the S ta te  of A laska or of the  
U nited  States;

(3) a  notary  public;
(4) a U nited S tates postm aster;
(5) a  commissioned officer under AS 09.63.050(4); or
(6) a  m unicipal clerk carrying out the clerk’s duties under AS 

29.20.380. (§ 1 ch 37 SLA 1981; am § 1 ch 35 SLA 1989)

E ffe c t  o f  a m e n d m e n ts . — T he 1989 
am endm ent, effective A ugust 9, 1989,

added paragraph (6) and m ade related  
gram m atical changes.

Sec. 09.63.030. Notarization.

N O T E S TO D E C ISIO N S

I•
*■

r
-V |M ' £R

im .

" S w o r n  s ta te m en t."  —  Notarized  
sta tem en t w as a "sworn statem en t” even  
w ithout proof o f the adm iniatrotion o f a 
verbal oath, where the declarant showed 
his identification  to the notary, know ingly  
signed the docum ent in  her presence, the  
docum ent stated  th at the defendant was 
duly sworn, and the notary actually  nota­
rized it . G argan v. S tate , 805 P.2d 998  
(A laska Ct. App.), cert, denied, U .S.

, 111 S. Ct. 2808, 115 L, Ed. 2d 981 
(1991).

R e q u ir e m en ts  o f  o a th  sa t is f ie d . —  
When the notary is present a t the sign ing  
of a docum ent which purports to be sworn, 
and when the notary then notarizes the  
docum ent, the requirem ents o f  the oath  
have been satisfied; the docum ent quali­
fies as a sworn sta tem en t Gargan v. 
State , 805 P.2d 998 (A laska C t  App.), 
cert, denied, U .S. , 111 S. Ct. 2808, 
115 L. Ed. 2d 981 (1991).
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Acknowledgment

ALASKA STATUTES 3 U9.6y.iciU

Title or R ank

Serial N um ber, if  any

(5) By a public officer, trustee, or personal representative:

S ta te  of -----------------------------------------------------------------------------
____________  Judicial D istrict (or County o f________________ )

The foregoing instrum ent was acknowledged before me th is 
(date) by (name and title  of position).

S ignature  of Person Taking 
Acknowledgm ent

T itle or R ank

Serial N um ber, if any

(b) If  a  docum ent is acknowledged before a notary public of the sta te , 
the  notary  public shall

(1) endorse after the notary’s signature  the  date  of expiration of the 
no tary’s commission;

(2) p rin t or emboss the notary’s seal on the  document;
(3) comply w ith  AS 44.50.060 — 44.50.080 or other law. (§ 1 ch 37 

SLA 1981)

Sec. 09.63.110. U n ifo rm ity  o f  in te rp re ta t io n . AS 09.63.050 — 
09.63.110 shall be in terpreted  as to m ake uniform  the  laws of those 
s ta tes  which enact them . (§ 1 ch 37 SLA 1981)

Sec. 09.63.120. D efin ition . In AS 09.63.010 — 09.63.130, "notarial 
acts” m eans acts th a t  the laws and regulations of the s ta te  authorize 
notaries public of the  s ta te  to perform, including the adm inistering of 
oaths and affirm ations, tak ing  proof of execution and acknowledgm ent 
of in strum en ts, and a ttesting  documents. (§ 1 ch 37 SLA 1981)

Sec. 09.63.130. T itle . AS 09.63.050 — 09.63.100 m ay be cited as the 
Uniform  Recognition of Acknowledgments Act. (§ 1 ch 37 SLA 1981)

Chapter 65. M iscellaneous Provisions.
S ectio n
20. Successive actions 
30. Corporate su reties  
40. P arties exem pt from giving bond 
50. D eath  or d isab ility  o f  a party 
60. D efense not prejudiced 

assign m en t
by

S ec tio n
70. Suita against incorporated un its o f  

local governm ent

80. Suita by incorporated un its o f local 
governm ent

90. Civil liab ility  for em ergency aid

n  o n
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S e c tio n  S e c tio n
92. C ivil liab ility  for voluntary aircraft 110. Civil liab ility  for shoplifting

safety inspection 120. D efinition o f death
95. L iability for adm inistration o f  blood 132. Income assignm ent order for child

test support
100. E xam ination and treatm ent o f  135. L im itations on claim s arising from 

minora sk iing

Secs. 09.65.010 — 09.65.012. Officers authorized to administer oath 
or affirmation; certification of documents. [Repealed, § 6 ch 37 SLA 
1981. For present provisions, see AS 09.63.]

Sec. 09.65.020. S u c c e ss iv e  a c tio n s . Successive actions may be 
m aintained upon the  sam e contract or transaction  when a new cause 
of action arises under the  contract. (§ 5.01 ch 101 SLA 1962)

C ro ss r e fe r e n c e s . — For related court 
rules, see Civ. R. 13(e) and 15(d).

Sec. 09.65.030. C o rp o ra te  s u re tie s . When, by the laws of the state  
or by a charter, ordinance, ru le , or regulation of a  political subdivision, 
m unicipality, public corporation, or by a board, body, organization, 
court, or judge, a  recognizance, stipulation, bond, undertak ing , or bail 
in an action, suit, proceeding, or m a tte r  conditioned for the faithful 
performance of an  ac t or du ty  or for the doing of an act or th ing is 
perm itted or required to be given w ith one or more sureties, i t  is suffi­
cient compliance if the  in stru m en t is executed by a corporation which 
has complied w ith the  laws of the  sta te  and is authorized by law to act 
as surety  upon in strum en ts and in  proceedings, actions, suits, and 
m atters as set out in th is  section. (§ 5.02 ch 101 SLA 1962)

C ro ss r e fe r e n c e s . — For sim ilar  court 
rule, see  Civ. R. 80(a,.

Sec. 09.65.040. P a r t ie s  e x e m p t fro m  g iv ing  b o n d , (a) In an
action or proceeding in a court in  which the sta te  or a m unicipality is 
a party  or in  which the  s ta te  or a m unicipality is interested, no bond 
or undertak ing  is required  of the  sta te , a  m unicipality, or an  officer of 
the  sta te  or m unicipality.

(b) No bond for costs on appeal need be filed by a party  to an action 
if  a  court finds th a t  party  to be ind igent and the appeal not frivolous; 
th is  finding m ay be m ade upon an  affidavit filed by th a t party  showing 
th a t  the party  is unable to pay for a bond and further s ta ting  the 
grounds for the  appeal and the  belief th a t  the party  is en titled  to 
redress. (§ 5.03 ch 101 SLA 1962; am  § 1 ch 82 SLA 1977)

C roso r e fe r e n c e s . —  For relationsh ip  
o f 1977 am endm ents to court ru les in effect 
a t that tim e, see  5 4, ch. 82, SLA 1977.
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Sec. 09.65.050. D e a th  o r  d isa b ili ty  o f  a  p a r ty . In case of the death 
or disability of a party to an  action, the court m ay a t any tim e within 
two years after the death  or disability, on motion, allow the action to 
be continued by or ag a in st th a t  p a rty ’s personal representatives or 
successor in interest. (§ 5.06 ch 101 SLA 1962)

N O T E S  T O  D E C ISIO N S

T he su b stitu tio n  o f  a  n e w  p a r ty  is  
gen era lly  e ffe c ted  b y  m o tio n , w hich  
should ordinarily be made by the party in  
interest. Nome & Sinook Co. v. A m es M er­
cantile Co., 187 F. 928 (9th Cir. 1911).

C ase c o n tin u e s  from  p o in t  w h e r e  
or ig in a l p a rty  le ft  off. — A s a  general 
rule, the substituted party tak es up the  
prosecution or defense at the point w here  
the original party left off, and the  
pleadings already filed inure to the benefit  
o f the new party. Nome & S inook Co. v. 
Ames M ercantile Co., 187 F. 928  (9th  Cir. 
1911).

B etter  p r a c tic e  is  to d ir e c t  su b sti*

C olla tera l r e fe re n c es . — 1 Am . Jur. 2d 
Abatem ent, Survival and R evival, §§ 47 
— 112.

1C .J.S., A batem ent and R evival, §§ 114 
— 186.

Death of principal defendant as abating  
or dissolving garnishm ent or attachm ent, 
21 ALR 272; 131 ALR 1146.

Abatem ent upon death of cause o f action  
to enforce personal liability o f corporate  
officer, or director, or trustee, 79 ALR  
1517.

Effect o f death o f party to divorce or 
annulm ent su it before final decree, 104  
ALR 654; 158 ALR 1205.

tu tcd  p a r ty  to  f ile  su p p lem en ta l  
p le a d in g . — The substitution having 
been allowed, probably the better practice 
would be for the court to direct the substi­
tuted party to file a supplem ental com­
plaint, show ing the transfer and his right 
to continue the action, or for such party to 
obtain leave to file such a complaint; but 
the m ere om ission to file such a complaint, 
un less in disobedience of the court’s order, 
does not render the cause subject to judg­
m ent on the pleadings. Nor does it  furnish 
grounds for revoking the order of substitu­
tion. N om e & Sinook Co. v. Am es Mercan­
tile  Co., 187 F. 928 (9th Cir. 1911).

Tortfeasor's death before death of 
injured person as precluding action for 
death, 112 ALR 343.

D eath o f contestant as affecting contest 
of w ill, 120 ALR 324; 124 ALR 751; 127 
ALR 868; 150 ALR 819.

A batem ent on m ortgagee’s death after 
sa le  o f property but before confirm ation of 
sale, 150 ALR 502.

M edical m alpractice action as abating  
upon death of either party, 50 ALR2d 
1445.

Sec. 09.65.060. D efense  n o t  p re ju d ic e d  b y  a ss ig n m en t. If there 
is an  assignm ent of a th ing  in  action, the  action by the assignee is 
without prejudice to a setoff or o ther defense existing a t  the  tim e of, or 
before notice of the  assignm ent. B u t th is  section does not apply to a 
negotiable promissory note or bill of exchange transferred  in good faith 
and upon valuable consideration before due. (§ 5.07 ch 101 SLA 1962)

332
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N O T E S  T O  D E C ISIO N S

§ 09.65.070

A ss ig n e e ’s  r ig h ts a re  c o e x te n s iv e  
w ith  a ss ig n o r ’s. — T he r igh ts o f an  
assignee to recover upon choses in action  
and nonnegotiable contracts is  coextensive  
w ith that o f the party from w hom  he tokeB, 
but no greater. H ugill v. O’H ara Transp. 
Co., 11 A laska 420 (1947).

A ss ig n e e  fo r  b e n e f it  o f  c r e d ito r s  
ta k e s  sub  icct to  a ll e q u it ie s  a n d  
d e fe n se s  which m ight be urged against 
assignor. Rutherford v . M uldoon, 11 
Aiaska 250 (1946).

A n d  a ss ig n e e  o f  fo r e ig n  c o r p o r a t io n  
is  b a rred  i f  c o rp o ra tio n  fa i le d  to  c o m ­
p ly  w ith  sta tu tes . — It is genera lly , i f  not

un iversally , held that an assignee from a 
foreign corporation cannot maintain an 
action in  cases where the foreign corpora­
tion, by reason o f failure to comply w ith  
the law s o f the forum, could not m aintain  
the action. H ugill v. O’Hara TranBp. Co., 
11 A laska 420 (1947).

A p p lic a b ility  o f  la s t  sen te n c e  o f  s e c ­
t io n . — The la st sentence of this section  
h as no application where a note has lost its  
negotiability . W ear v. Farmers & M er­
chants Bank, Sup. Ct, Op. No. 2009 (F ile  
No. 3850), 605 P.2d 27, a ifd  on rehearing, 
Sup. Ct. Op. No. 2030, 606 P.2d 1278  
(1980).

Sec. 09.65.070. S u its  a g a in s t  in c o rp o ra te d  u n its  o f local gov ­
e rn m e n t. (a) Except as provided in th is section, an action may be 
m aintained against a m unicipality  in  its corporate character and 
w ithin the scope of its  au thority .

(b) A m unicipality m ay not require a  person to post bond as a condi­
tion to bringing a  cause of action aga in st it.

(c) No action m ay be m ain ta ined  against an  employee or member of 
a fire departm ent operated and m ain tained  by a m unicipality or village 
if  the claim  is an action for to rt or breach of a contractual duty and is 
based upon the act or om ission of the  employee or m em ber of the fire 
departm ent in the execution of a  function for which the  departm ent is 
established.

(d) No action for dam ages m ay be brought against a municipality or 
any of its agents, officers or employees if the claim

(1) is based on a  failure  of the  m unicipality, or its agents, officers, or 
employees, when the  m unicipality  is n e ither owner nor lessee of the  
property involved,

(A) to inspect property for a violation of any s ta tu te , regulation or 
ordinance, or a hazard  to hea lth  or safety;

(B) to discover a  violation of any s ta tu te , regulation, or ordinance, or 
a hazard to health  or safety  if  an inspection cf property is made; or

(C) to abate a violation of any s ta tu te , regulation or ordinance, or a 
hazard to health  or safety  discovered on property inspected;

(2) is based upon th e  exercise or performance or the failure to exer­
cise or perform a d iscretionary  function or duty by a m unicipality or its 
agents, officers, or employees, w hether or not the  discretion involved is 
abused;

(3) is based upon the  g ran t, issuance, refusal, suspension, delay or 
denial of a  license, perm it, appeal, approval, exception, variance, or 
other entitlem ent, or a  rezoning;

(4) is based on the  exercise or performance during the course of 
gratu itous extension of m unicipal services on an  ex traterrito rial basis; 
or
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(5) is based upon the  exercise or perform ance of a du ty  or function 
upon the  request of, or by the term s o f an  ag reem en t or contract w ith, 
the  s ta te  to m eet emergency public safe ty  requirem ents.

(e) In  th is section
(1) "m unicipality” m eans a  home ru le  borough or city, a  general law 

borough or city of any class, a unified m unicipality  established under 
AS 29.68.240 — 29.68.440, or a  m un ic ipality  established by m erger or 
consolidation under AS 29.68.030 — 29.68.110; the  te rm  includes a 
public corporation established by a  m unicipality ;

(2) "village” m eans an  unincorporated com m unity w here a t  least 25 
people reside as a  social un it. (§ 5.13 ch 101 SLA 1962; am  § 1 ch 23 
SLA 1964; am § 1 ch 19 SLA 1975; am  § 1 ch 215 SLA 1975; am §§ 1-3 
ch 37 SLA 1977)

N O T E S TO  D E C I8 IO N S

F o r  h is to r y  o f  s e c t io n  a n d  
a p p lic a b ility  o f  O reg o n  d e c is io n s ,  see  
City of Fairbanks v, Schaible, Sup. Ct. Op. 
No. 97 (F ile Nos. 112, 113), 376 P,2d 201 
(1962).

T h is  s e c t io n  is  c le a r ly  s u b s ta n t iv e  in  
c h a r a c te r , for it creates and defines the  
righta of persons injured by an act or om is­
sion o f a city and does not m erely provide 
a rule o f procedure for enforcing a right 
otherwise recognized by substantive law. 
City of Fairbanks v. Schaible, Sup. Ct. Op. 
No. 97 (F ile Nos. 112, 113), 375 P.2d 201 
(1962).

T his section not on ly  rem oves any proce­
dural disab ility  to m aintain  a su it against 
the m unicipality b u t is  also substantive in 
character. Lucas v. C ity o f  Juneau , 168 F. 
Supp. 195 (D. A las. 1958).

L ia b ility  g e n e r a lly . — For compre­
hensive d iscussion o f  m unicipality's tort 
liab ility  prior to the 1977 am endm ent, see  
City o f Fairbanks v. Schaible, Sup. Ct. Op. 
No. 97 (F ile Nos. 112, 113), 375 P.2d 201 
(1962); Scheele v. C ity o f Anchorage, Sup. 
Ct. Op. No. 167 (F ile  No. 307), 385 P.2d 
582 (1963).

E ffec t o f  su b s e c t io n  (d). — The A laska  
legislature, in  its 1977 enactm ent o f sub­
section (d) o f th is section , conferred broad 
im m unity upon m un icipalities in  con­
nection w ith  m any governm ental 
functions, including land u se  regulation. 
W ilcox Assocs. v. F airbanks N . S tar Bor­
ough, Sup. Ct. Op. No. 1984 (F ile  No. 
4349), 603 P.2d 903 (1979).

A S  09.50.250 is  a n a lo g o u s  to  s u b s e c ­
tio n  (d)(2) o f  th is  s e c t io n . U rethane Spe­
cialities, Inc. v. C ity o f Valdez, Sup. Ct. Op. 
No. 2243 (F ile No. 4451), 620 P.2d 683 
(1980).

M u n ic ip a l n o t ic e  o f  c la im s  r e q u ir e ­
m e n ts . — The provisions o f th is section do 
not expressly authorize m unicipal notice  
o f claim s requirem ents; nor does this sec­
tion expressly prohibit such conditions to 
su it. Johnson v. C ity o f Fairbanks, Sup. Ct. 
Op. No. 1672 (F ile  No. 3444), 583 P.2d 181 
(1978).

M u n ic ip a lit ie s  p r o h ib ite d  from  
r e q u ir in g  sh o r te r  n o t ic e  p er io d  fo r  to r t  
c la im s. —  T his section , authorizing  
actions aga in st m unicipalities, im pliedly  
prohibits m un icipalities from requiring a 
potential p la in tiff to subm it notice o f tort 
claim s, r s  a condition to bringing an  
action, w ith in  a period shorter than the  
period provided by the statu te  o f lim i­
tations. Johnson v. C ity o f Fairbanks, Sup. 
Ct. Op. No. 1672 (F ile  No. 3444), 683 P.2d  
181 (1978); De H usson v. City o f  
Anchorage, Sup. Ct. Op. No. 1673 (F ile No. 
2996), 583 P.2d 791 (1978).

A d e c is io n  b y  th e  c ity  m a n a g e r  to  
is su e  a  w a r n in g  p e r ta in in g  to  sa fe ty  
h a za rd s w as an exercise o f a  discretionary  
function. H owever, the fact that issuance  
o f the w arning w as a discretionary  
function did not autom atically  extend  
discretionary im m unity to the city  in  
regard to the w arning’s  content. U rethane  
Specialities, Inc. v. C ity o f Valdez, Sup. Ct. 
Op. No. 2243 (F ile  No. 4461), 620 P.2d 683  
(1980).

A city m anager w as perm itted, i f  not 
required, to act in the public in terest by  
taking reasonable action in  the form o f  a 
public w arning to the general populace 
pertaining to a  m atter o f hea lth  and safety  
to prevent the creation o f  safety hazards 
even though such w arn ing  w as defam ­
atory. U rethane S p ecia lities , Inc. v. C ity  o f
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Valdez, Sup. Ct. Op. No. 2243 (F ile  No. 
4461), 620 P .2d 683 (1980).

W hen there w as no evidence before the  
superior court su ggestin g  that a city’s  
warning of safety hazards w as issued w ith  
a knowing or reckless disregard for the  
truth of the sta tem en ts i f  contained that 
com munication w as protected by a privi­
lege extended to adm inistrative officers 
m aking defam atory com m unications 
required or perm itted in  the performance 
of official duties even though there w as no 
im m unity under th is section. U rethane  
Specialities, Inc. v. C ity o f Valdez, Sup. Ct. 
Op. No. 2243 (F ile  No. 4451), 620 P.2d 683  
(1980).

C ity 's fa ilu re  to  fo l lo w  o w n  ru les  
g o v e rn in g  r e la t io n s  w ith  e m p lo y e e s . —  
This Bection does not im m unize city from 
liab ility  for dam ages resu ltin g  from its  
failure to follow its  own rules governing its  
relaticns w ith  its em ployees. Stanfill v. 
City o f Fairbanks, Sup. Ct. Op. No. 2624  
(File No. 6321), P.2d (1983).

N e g lig e n c e  in  o p e r a t io n  o f  om bu -  
la n c e . — The object to be accom plished by 
am bulance service operated and m ain­

tained by a city, that o f service to the  
infirm, was so closely related to hos­
pitalization benefits that it  could be said to 
come within the Bcope of the opinion in  
Tuengel v. City of S itka, 113 F. Supp. 399  
(D. Alas. 1954), a ffd . 245 F.2d 61 (9th Cir. 
1957), and the city could be held liab le  for 
any negligence in  the operation o f the  
ambulance. Lucas v. C ity of Juneau , 168 F. 
Supp. 195 (D. A las. 1958).

N e g lig e n c e  o f  fire  d ep a r tm en t. —  For 
case decided prior to second 1976 am end­
m ent holding that a city which m aintained  
a fire departm ent could be held liab le for 
injuries resulting from negligence con­
nected w ith the department's firefighting  
activities, see City o f Fairbanks v. Shaible, 
Sup. Ct. Op. No. 97 (F ile  Nos. 112, 113), 
375 P.2d 201 (1962). See contra: C ity o f 
Fairbanks v. Gilbertson, 16 A laska 590  
(1957), affd, 262 F.2d 734 (9th Cir, 1959), 
where § 56-2-2 ACLA 1949 (predecessor to 
th is section) was ignored by both the d is­
trict court and the court o f appeals.

Q u oted  in AtkinBon v. Haldane, Sup. 
Ct. Op. No. 1495 (F ile No. 2981), 669 P.2d  
151 (1977).

C o lla tera l r e fe r e n c e s . —  Fire depart­
m ents as pertain ing to the governm ental 
or to the proprietary branch of m unic­
ipality, 9 ALR 143; 33 ALR 688; 84 ALR  
514.

N ecessity o f consent to su it against 
state, 42 ALR 1464; 50 ALR 1408.

M unicipal im m unity from liab ility  for 
torts, 120 ALR 1376; 60 ALR2d 1198.

Sec. 09.65.080. S u its  b y  in c o rp o ra te d  u n its  o f  loca l g o v e rn ­
m ent. An action m ay be m ain ta ined  by an incorporated borough, city, 
or other public corporation of like character in its corporate name, and 
upon a cause of action accruing to i t  in its corporate character

(1) upon a contract m ade w ith the  public corporation;
(2) upon a  liab ility  prescribed by law in favor of the public corpora­

tion;
(3) to recover a  penalty  or forfeiture g. ven to the public corporation;
(4) to recover dam ages for an  ip jury  to the corporate rights or prop­

erty of the public corporation. (§ 2 ch 23 SLA 1964)

Sec. 09.65.090. C ivil lia b ility  fo r  em erg en cy  a id . (a) A person a t  
a hospital or any o ther location who renders emergency care or em er­
gency counseling to an  injured, ill, or emotionally d istraught person 
who reasonably appears to the person rendering the aid to be in im m e­
diate need of em ergency aid  in  order to avoid serious harm  or death  is 
not liable for civil dam ages as a resu lt of an act or omission in  
rendering emergency aid.
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(b) This section does not preclude liability for civil dam ages as a 
resu lt of gross negligence or reckless or intentional misconduct. (§ 1 ch 
32 SLA 1967; am  § 1 ch 119 SLA 1971; am  § 38 ch 102 SLA 1976)

N O T E S TO  D E C ISIO N S

C om m on  la w . — A t com mon law  there  
is  no duty to rescue. Lee v. S ta te , Sup. Ct. 
Op. No. 749 (File No. 1395), 490  P.2d 1206 
(1971), overruled on other grounds, 
Munroe v. City Council, Sup. Ct. Op. No. 
1236 (F ile  No. 2382), 545 P.2d 165, 547  
P.2d 839 (1976).

The law has persistently  refused to 
recognize the moral obligation  o f common 
decency and common hum anity , to come to 
the aid o f another hum an being  who is in 
danger. Only in certain lim ited  situations, 
as for exam ple where the a^tor w as respon­
sible for placing the im periled  person in  
his endangered position, h as a duty been 
recognized. However, once rescue oper­
ations have begun, the rescuer is  held to a 
duty of due care. Lee v. S tate , S ud . Ct. Op. 
No. 749 (File No. 1395), 490  P.2d 1206 
(1971), overruled on othe. grounds, 
Munroe v. City Council, Sup. Ct. Op. No. 
1236 (F ile  No. 2382), 545 P .2d 165, 547 
P.2d 839 (1976).

T h e  p u rp o se  o f  th is  s e c t io n  is  to 
induce voluntary rescue by rem oving the 
fear of potential liab ility  w hich acts as an 
im pedim ent to such rescue. Lee v. State, 
Sup. Ct. Op. No. 749 (F ile  N o. 1395), 490 
P,2d 1206 (1971), overruled on other 
grounds, Munroe v. C ity C ouncil, Sup. Ct. 
Op. No 1 2 3 6 (File No. 2382), 545  P.2d 165, 
647 P.2d 830 11976).

T h is  se c tio n  Is d ir e c te d  a t  p e r so n s  
w h o  a r c  n o t  u n d e r  so m e  p r e e x is t in g

d u ty  to  r e scu e . Lee v. S tate, Sup. Ct. Op. 
No. 749 (File No. 1395), 490 P.2d 1206 
(1971), overruled on other grounds, 
M unroe v. City Council, Sup. Ct. Op. No. 
1236 (F ile No. 2382), 545 P.2d 165, 547 
P.2d 839 (1976).

A  r e sc u e r  u n d er  a  p r e e x is t in g  d u ty  
to  r e sc u e  w o u ld  n ot n e e d  th e  a d d e d  
in d u c e m e n t  o f  im m u n ity  from c iv il lia ­
b ility  for h is ordinary negligence. Lee v. 
S tate , Sup. Ct. Op. No. 749 (File No. 1395), 
490 P.2d 1206 (1971), overruled on other  
grounds, M unroe v. C ity Council, Sup. Ct. 
Op. No. 1236 (File No. 2332), 545 P.2d 165, 
547 P.2d 839 (1976).

S u c h  a s  a  p o lice  o ff ice r . — A holding  
th a t police officers have no duty to rescue 
would not comport with public conceptions 
uf their role. Lee v. State, Sup. Ct. Op. No. 
749 (F ile No. 1395), 490 P.2d 1206 (1971), 
overruled on other grounds, M unroe v. 
C ity Council, Sup. Ct. Op, No. 1236 (F ile  
No. 2382), 545 P.2d 165, 547 P.2d 839  
(1976).

T his section, the A laska Good 
Sam aritan statute, does not shield a police  
officer from iiab ility  for ordinary negli­
gence. Lee v. State, Sup. Ct. Op. No. 749  
(F ile  No. 1395), 490 P.2d 1206 (1971), 
overruled on other grounds, Munroe v. 
C ity Council, Sup. Ct. Op. No. 1236 (F ile  
No. 2382), 545 P.2d 165, 547 P.2d 839  
(1976).

Sec. 09.65.092. C iv il l ia b ili ty  fo r  v o lu n ta ry  a ir c ra f t  sa fe ty  
in sp ec tio n . An a irc ra ft or power p lan t technician or mechanic 
certified by the  Federal A viation A dm inistration who participates 
w ithout compensation in a  voluntary  a ircraft safety inspection pro­
gram  is not liable for civil dam age resu lting  from an act or omission 
arising out of an  a ircraft safety  inspection in th a t program  unless the  
act or omission constitu tes gross negligence or reckless or intentional 
misconduct. (§ 1 ch 3 SLA 1982)

Sec. 09.65.095. L ia b ility  fo r  a d m in is tra t io n  o f  b lo o d  te s t, (a) No 
civil or crim inal action a ris in g  out of ba tte ry  may be brought against 
a health  care provider for the  act of tak in g  a  blood sample if  the sample 
is taken
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(1) a t the request of a  police officer under the circumstances specified 
in AS 28.35.035 or w hen the  a rres tin g  officer has a  search w arran t or 
court, order au thorizing  the  tak ing  of the  blood sample; and

(2) w ithout the  use of excessive or unreasonable force.
(b) In th is section,
(1) "health  care provider" m eans a  nurse  licensed under AS 08.68, a 

physician licensed under AS 08.64, and a person certified by a  hospital 
as competent to tak e  blood samples;

(2) "hospital” m eans a hospital as defined in AS 18.20.130(1), includ­
ing a governm entally Gwned or operated hospital.

(c) Nothing in th is  section shall be construed to  prohibit recovery of 
dam ages incident to the  im proper or negligent w ithdraw al of blood. 
(§ 1 ch 80 SLA 1977; am § 5 ch 117 SLA 1982)

E ffe c t  o f  a m e n d m e n ts . — The 1982 stances specified in AS 28.35.035 or” in
am endm ent inserted "under the circum- paragraph (1) o f subsection (a).

Sec. 09.65.100. E x a m in a tio n  a n d  t r e a tm e n t  o f  m in o rs , (a)
Except as prohibited under AS 18.16.010(a)(3),

(1) a m inor who is living ap art from the m inor’s parents or legal 
guard ian  and who is m anaging th e  m inor’s own financial affairs, 
regardless of the  source or ex ten t of income, m ay give consent for 
medical and den tal services for the  m inor;

(2) a m inor m ay give consent for m edical and dental services if  the 
paren t or legal guard ian  of the m inor cannot be contacted or, if
contacted, is unw illing  e ither to g ra n t or w ithhold consent; however,
where the pa ren t or legal guardian cannot be contacted or, if  contacted, 
is unw illing e ith e r to g ran t or to w ithhold consent, the provider of 
medical or dental services shall counsel the m inor keeping in mind not 
only the  valid in te rests  of the  m inor b u t also the valid interests of the 
paren t or guard ian  and the  fam ily u n it as best the  provider presum es 
them ;

(3) a  m inor who is the  p a ren t of a  child m ay give consent to medical 
and dental services for the  m inor or the  child;

(4) a  m inor m ay give consent for diagnosis, prevention or trea tm en t 
of pregnancy, and for diagnosis and trea tm en t of venereal disease;

(5) the paren t or guard ian  of the  m inor is relieved of all financial 
obligation to the  provider of the service under th is  section.

(b) The consent of a  m inor who represents th a t  the  m inor m ay give 
consent under th is  section is considered valid if  the person rendering 
the medical or den tal service relied  in good faith  upon the  rep­
resentations of the  m inor.

(c) N othing in th is  section may be construed to remove liab ility  of 
the  person perform ing the  exam ination or trea tm en t for failure to m eet 
the standards of care common throughout the hea lth  professions in the 
sta te  or for in ten tional misconduct. (§ 1 ch 204 SLA 1968; am  § 1 ch 
73 SLA 1974; am § 6 ch 208 SLA 1975)
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C ro ss  r e fe r e n c e s . —  For age o f major­
ity , see AS 25.20.010.

Sec. 09.65.110. C ivil l ia b ili ty  fo r  sh o p lif tin g , (a) A person who 
has a tta ined  the  age of 18 years or an  em ancipated m inor who shoplifts 
m erchandise is, in  addition to any  crim inal penalty  provided by law, 
liable in a  civil action to the  ow ner or seller of the  m erchandise for all 
of the following:

(1) actual damages;
(2) a penalty equal to the re ta il value of the  m erchandise or $1,000, 

whichever is less; and
(3) a penalty  of no t less th a n  $100 or more th an  $200.
(b) A person hav ing  legal custody of an unem ancipated m inor whc 

shoplifts m erchandise is liable in  a  civil action to the  owner or sellej 
of the m erchandise for both of th e  following:

(1) a penalty  equal to the re ta il value of the  m erchandise or $500. 
w hichever is less; and

(2) a penalty  of no t less th a n  $100 or more th a n  $200.
(c) It is a  condition precedent to m ain ta in ing  an  action under thi 

section th a t the  owner or se ller of the m erchandise send a  notic 
dem anding the  re lie f  authorized to the defendant by first class mail a 
the  defendant’s la s t  known address 15 days or more before th e  actio: 
is commenced. The D epartm ent of Law m ay adopt regulation 
prescribing the  form  of th is  notice. I t  is not a  condition precedent t 
m ain ta in ing  an  action under th is  section th a t  the person wh 
shoplifted m erchandise was charged or convicted under any s ta tu te  c 
ordinance.

(d) Judgm ents, b u t not claim s, arising  under th is  section m ay t  
assigned.

(e) For purposes of th is section, a  person "shoplifts m erchandise” i 
w ithout au tho rity  and  w ith in te n t to deprive the  owner of the  merchai 
dise,

(1) the person rem oves th e  m erchandise of a commercial esta: 
lishm ent, not purchased by th e  person, from the  prem ises of the  cor! 
m ercial establishm ent;

(2) the  person knov/ingly conceals on, in or about the person tl 
m erchandise of a commercial establishm ent, not purchased by the pf 
son, while still upon the  prem ises of the commercial establishm ent;

(3) the  person knowingly substitu tes  or a lte rs  a  price ticket in  ord 
to pay less th an  th e  indicated re ta il price.

(f) M erchandise found concealed on or about the  person which h 
not been purchased by the  person is prim a facie evidence of a  knowi 
concealment for purposes of (e)(2) of th is  section.

(g) The liab ility  o f a person for dam ages and penalties under tj 
section is in  addition to liab ility  for an  aw ard of reasonable a ttom e 
fees th a t  m ay be m ade to the  prevailing  party  in  a  civil action urn 
Rule 82 of the  R ules of Civil Procedure.
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(h) In  th is  section, "em ancipated m inor” m eans a m inor whose 
disabilities have been rem oved for general purposes under AS 
09.55.590. (§ 1 ch 107 SLA 1974; am  §§ 1, 2 ch 53 SLA 1980)

C ro ss  re fe re n c e s . — For crim e of con- E ffec t o f  am en d m e n ts . — T he 1980 
cealm ent o f . m erchandise, see AS am endm ent rew rote the section.
11.46.220.

Sec. 09.65.120. D e fin itio n  o f  d e a th . A person is considered m edi­
cally and legally dead if, in  the  opinion of a m edical doctor licensed or 
exem pt from licensing under AS 08.64, based on ordinary standards of 
medical practice, th ere  is no spontaneous resp iratory  or cardiac 
function and there  is no expectation of recovery of spontaneous 
respiratory  or cardiac function or, in the case w hen respiratory and 
cardiac functions are  m ain ta ined  by artificial m eans, a person is con­
sidered medically and  legally dead, if, in the opinion of a medical doctor 
licensed or exem pt from licensing under AS 08.64, based on ordinary 
standards of m edical practice, th e re  is no spontaneous brain  function. 
D eath m ay be pronounced in  th is  circum stance before artificial m eans 
of m ain tain ing  resp irato ry  and cardiac function are  term inated. (§ 1 ch 
8 SLA 1974)

Sec. 09.65.130. [Renumbered as AS 25.24.310.]

Sec. 09.65.132. Income assignment order for child support, (a)
A judgm ent, court order, or order of the  child support enforcement 
agency (AS 47.23) providing for the  support of a  m inor child shall 
contain an  income assignm ent order.

(b) An income assignm ent order shall direct the obligor, the obligor’s 
employer, fu tu re  employer, and any person, political subdivision, or 
departm ent of th e  s ta te  to assign money due or to be due the obligor to 
the obligee or, w here the order is issued to the  child support 
enforcem ent agency (AS 47.23) or collections are  being made through 
the  child support enforcem ent agency, to th a t  agency, in an am ount 
sufficient to m eet th e  support paym ents imposed by th e  court or by the  
child support enforcem ent agency under AS 47.23.140.

(c) An obligee or person or public agency designated to receive sup­
port paym ents m ay request an  income assignm ent order to take  effect 
by alleging in a sworn s ta tem en t th a t  the obligor has failed to m ake a 
support paym ent in full w ith in  45 days of the  date the  paym ent was due 
and by filing th a t  s ta tem en t w ith  the  court.

(d) If  an  application has been filed w ith the clerk of court, notice 
shall be sen t by certified m ail, re tu rn  receipt requested, to the  las t 
known address of the  obligor. The notice shall be postm arked no la te r  
th an  10 days after the  date  on which the  application was filed and shall 
inform the  obligor th a t  th e  income assignm ent will tak e  effect 15 days 
after the  date  on which the notice was received unless the obligor 
requests a hearing  w ith in  the 15 days after the notice was sent. If  th e
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obligor requests a hearing , an  income assignm ent may not take  effect 
until the conclusion of the  hearing. The court shall hold a  hearing  
requested under th is  section w ith in  15 days after the date the  obligor 
requests the  hearing. If  th e  obligor pays all support paym ents due 
before the hearing, an  income assignm ent order m ay not tak e  effect.

(e) The obligee or person or public agency th a t requested the  income 
assignm ent order shall im m ediately send a  copy of the  income 
assignm ent order by certified m ail to persons who may owe money to 
an obligor. An income assignm en t order made under th is section is 
binding upon a person, em ployer, political subdivision, or departm ent 
of the sta te  im m ediately  upon receipt of a  copy of the  income 
assignment order.

(f) An employer m ay no t discharge an obligor on the basis of an 
assignment under th is  section.

(g) An income assignm en t under th is section has priority over all 
other attachm ents, executions, garnishm ents, or other assignm ents 
unless otherwise ordered by the  court. An income assignm ent is not 
limited to the wages of an  obligor bu t may include all money owed to 
the obligor not otherw ise exem pt by law. The exemptions from execu­
tion by judgm ent debtors under AS 09.35.080(a) and the restrictions 
from execution by ju d g m en t debtors under AS 09.35.080(b)(1) do not 
apply to income assignm ents under th is  section; however, 50 percent of 
the gross wages of the  obligor or $100 a  week, whichever is less, is 
exempt from execution under th is  section.

(h) The court m ay order an  obligor to pay all court costs involved in 
an income assignm ent proceeding under th is section. (§ 1 ch 96 SLA 
1981; am §§ 16, 17 ch 59 SLA 1982; am  § 1 ch 118 SLA 1982)

E ffect o f  a m e n d m e n ts . —  T he first added in sec. 1 o f this act has the effect of
1982 am endm ent added "and by filin g  that changing Rule 77 of the A laska R ules o f
statem ent with the court" a t  th e  end o f C ivil Procedure by establishing a proce-
Bubsection (c) and rewrote subsection (e). dure and tim e lim its for court review  o f an

The second 1982 am endm ent, in  subsec- incom e assignm ent order which differ
tion (b), substituted "the obligor’s” for from those generally applicable in  c ivil
"his" and inserted "obligee or, w here the actions."
order is issued to the” and "or collections AS 09.35.080, referred to in  subsection  
are being made through the ch ild  support (g), wa.1 repealed by § 14, ch. 62, SLA
enforcement agency, to th a t agency." 1982. For present exem ption provisions,

E d itor's n o te s . — Section  12, chapter see AS 09.38.
96, SLA 1981, provides: "AS 09 .65 .132

Sec. 09.65.135. L im ita tio n s  o n  c la im s a r is in g  from  sk im g . (a) A 
skier may not recover from a  ski a rea  operator for injury resu lting  from 
an inherent risk  of sk iing  un less the  in jury  occurred when the ski a rea  
operator was not providing the  inform ation required by (b) of th is  
section.

(b) A ski a rea  operator sha ll poBt tra il signs a t  prom inent locations 
within a ski area  which shall include a lis t of the inherent risks of 
skiing and the  lim ita tion  on liab ility  of the  ski area  operator provided 
by this section.
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(c) In th is section
(1) " inherent risks of sk iing” m eans the  dangers or conditions which'; 

are  an  in tegral p a rt of the sport of skiing, including, bu t not lim ited’toj-?
(A) changing w eather conditions; f ' '. ’.;
(B) variations or steepness in  te rra in ;
(C) snow or ice conditions;
(D) surface or subsurface conditions such as bare spots, forest 

growth, anti rocks;
(E) collisions w ith lift tow ers, o ther struc tu res, and their compo­

nen ts  unless the sk ier is on the  lift;
(F) collisions w ith o ther skiers; and
(G) a skier’s failure to ski w ith in  the  lim its of the skier’s ability;
(2) "injury” m eans a personal in jury  or property damage or loss;
(3) "skier” m eans a person in  a  ski a rea  engaged in the sport of 

skiing, sliding downhill on snow or ice on skis, a  toboggan, a  sled, a 
tube, a ski-bob, or o ther device for recreation in  snow;

(4) "ski a rea” m eans all sk i slopes, tra ils  and other places under the 
control of a ski area  operator and adm inistered  as a single enterprise 
in  the  state;

(5) "ski area  operator” m eans the  operator of a ski area. (§ 2 ch 80 
SLA 1980)

C ro ss  r e fe re n c es . — For required snow  ch. 80, SLA 1980, in Temporary and Spe- 
aafety and operation plan, 6ee A S  cial Acts.
18.60.822; for leg isla tive  in tent, see  § 1,

10. Applicability o f title  
20. Short title

S ec. 09.70.010. A p p lic a b ili ty  o f  title . This title  governs a ll pro­
ceedings in  actions brought a fte r  J a n u a ry  1, 1963, and all further 
proceedings in actions th en  pending, except to the  extent th a t, in the 
opinion of the court, th e ir  application in a particu lar action pending 
when the rules take  effect would no t be feasible or would work injus­
tice, in which event, the  laws in  effect before Ja n u a ry  1, 1963, apply. 
(§ 31.03 ch 101 SLA 1962)

Chapter 70. General Provisions
S ec tio n S ec tio n

N O T E S T O  D E C IS IO N S

C ited  in  Turkington v. C ity o f  
K achcm ak, Sup. Ct. Op. No. 141 (F ile  No. 
177), 380 P.2d 593 (1963).
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(8) "Telecomm unications Inform ation Council" m eans the Telecom­
m unications Inform ation Council established under AS 44.19.502. 
(§ ch 115 SLA 1967; am  § 14 ch 59 SLA 1982; am  § 8 ch 200 SLA 
199.^; am  § 104 ch 4 FSSLA 1992)

E ffe c t o f  a m e n d m e n ts . —  T he 1990 paragraphs (5) and (6), renumbered for-
am endm ent m ade an in ternal reference m er paragraph (4) as paragraph (7), and
change in the introductory paragraph, added paragraph (8).
added present paragraph (1), renum bered The 1992 am endm ent, effective Ju ly  1,
former paragraphs (l)-(3 ) a s paragraphs 1992, deleted the A laska S tate  H ousing
(2)-(4) w hile m aking a  m inor punctuation Authority from the lis t  at the end of para-
change in present paragraph (4), added graph (5).

Sec. 09.25.230. P r iv ile g e  r e la t in g  to  d o m e s tic  v io lence  a n d  
se x u a l a s s a u l t  c o u n se lin g . Confidential comm unications between a 
v:ctim of domestic violence or sexual assau lt and a  victim  counselor 
are privileged under AS 25.35.100 — 25.35.150. (§ 1 ch 95 SLA 1992)

Chapter 30. Judgments.
A rtic le

1. Judgm ents (§5 09 .30 .060  —  09.30.070)
2. Uniform  Foreign M oney-Judgm enta Recognition A ct (§ 09.30.170)
3. Uniform  Enforcem ent o f Foreign Judgm ents A ct (§§ 09.30.200, 09.30.220,

09.30.230)

A rtic le  1. J u d g m e n ts .

S e c t io n  S e c tio n
60. Property liab le  on confession judg- 65. Offers o f judgm ent 

m ents 70. In terest on judgm ents

Sec. 09.30.010. R e c o rd in g  c o p y  o f  ju d g m e n t a s  lien .

N O T E S  TO  D E C IS IO N S

R e co r d a b le  ju d g m e n t. —  W here a P la c e  o f  e x e c u t io n . — Execution in
judgm ent w as rendered by the U n ited  the S tate  o f  A laska need not be availab le
S tates D istrict Court for the D istr ict o f a s  a condition to recording a judgm ent
Oregon but prior to recording in A laska, rendered in  a federal court in Oregon; it is
the judgm ent had not been registered in su fficien t i f  execution m ay be issued
the District o f A laska pursuant to 28 som ewhere on the judgm ent Oregon
U.S.C. § 1963, su it had not been brought J a n k  v. Young, 72 Bankr. 207 (D. A laska

on the judgm ent in  the D istr ict o f A laska, P ro h ib itio n 8  o n  e x e c u t io n  o f  j u d g .
an, the Oregon judgm ent had not been m en ta  _  Both A g  13 lf- 505 J d
made the subject o f proceedings under ei- 09 3 5 .060 h ib it a t least temporariiy ,
ther the Umform Foreign M oney Judg- the execution  0f  judgm ents after the judg­
m ents Recognition A ct (AS 09 .30 .100  e t  m ent debtor’s  death. Sheehan v. E state of
seq.) nor the Uniform Enforcem ent o f  For- Gam berg, 677 P.2d 254 (Alaska 1984).
eign Judgm ents A ct (A S 09 .30 .200  e t  
seq.), the judgm ent w as n everth eless "re­
cordable" in A laska. Oregon B ank v.
Young, 72 Bankr. 207 (D. A laska 1986).
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Sec. 09.30.060. Property liable on confession judgments.
When an action upon a contract is pending against one or more defen­
dants jo intly liable, judgment may be given on the confession of one or 
more defendants against all the defendants jointly liable, whether all 
defendants have been served w ith the summons or not. However, the 
judgment may be enforced only against their joint property and 
against the jo int and separate property of the defendant making the 
confession. (§ 4.06 ch 101 SLA 1962)

E d ito r’s  n o te s . — T his section is se t 
ou t above to correct a  m inor erro r in  th e  
sta tu to ry  heading.

Sec. 09.30.065. Offers o f judgm en t A t any time more than 10 
days before the tria l begins either the party making a claim or the 
party defending against a claim may serve upon the adverse party an 
offer to allow judgment to be entered in complete satisfaction of the 
claim for the mopey or property or to the effect specified in the offer, 
with cost then accrued. I f w ith in 10 days after the service of the offer 
the adverse party serves written notice that the offer is accepted, 
either party may then file the offer and notice of acceptance together 
with proof of service, and the clerk shall enter judgment. An offer not 
accepted within 10 days is considered withdrawn and evidence of that 
offer is not admissible except in a proceeding to determine the form of 
judgment after verdict. I f the judgment finally entered on the claim as 
to which an offer has been made under this section is not more favor­
able to the offeree than the offer, the interest awarded under AS 
09.30.070 and accrued up to the date judgment is entered shall be 
adjusted as follows:
(1) i f the offeree is the party making the claim, the interest rate 

shall be reduced by five percent a year;
(2) if the offeree is the party defending against the claim, the inter­

est rate shall be increased by five percent a year. (§ 3 ch 107 SLA 
1930; am § 1 ch 48 SLA 1981; am § 2 ch 139 SLA 1986)

E ffec t o f  am en d m e n ts . — The 1986 
am endm ent a t  th e  beginning of the sec­
tion substitu ted  "A t any tim e more th an  
10 days before the tr ia l begins” for "On or 
before the 60th day following th e  Filing of 
an answ er in a civil action, and on the 
Fifth day following the day discovery 
closes as ordered by the court,” in th e

fourth sentence substitu ted  "AS 
09.30.070” for "AS 45.45.010(a),” and in 
paragraphs (1) and (2) substitu ted  "Five” 
for "two."

E d ito r’s n o te s . — Section 9, ch. 139, 
SLA 1986 provides th a t the 1986 am end­
m en t to th is section applies "to all causes 
of action accruing after Ju n e  11, 1986.”
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NOTES TO DECISIONS

C ase  d ec is io n s  c o n s tru in g  AJnm.a 
C iv. R . 68 a p p ly  a lso  to  in te rp re ta tio n  
o f  th is  s ta tu te . LaPerriere v. Shrum , 721 
P.2d 630 (Alaska 1986).

C osts a n d  a tto rn e y 's  fees. — An offer 
o f judgm ent made under th is sta tu te  does 
not include costa and attorney’s fees not 
expressly mentioned in  the offer. 
L aPerriere v. Shrum , 721 P.2d 630 
(Alaska 1986).

An offer of judgm ent, m ade under Civil 
Rule 68 or th is  sta tu te  requires th a t costs 
allowable under Rule 79, and attorney 's 
fees on a noncontested or partially  con­
tested basis under Rule 82 be awarded in 
addition to the principal sum specified in

the offer. L aP erriere v. Shrum , 721 P.2d 
630 (A laska 1986). '

B o r ro w e r’s In te re s t  p a y m e n ts  n o t 
in c lu d e d  in  p re ju d g m e n t in te r e s t  — 
The superior court erred  in  perm itting the 
ju ry ’s dum age aw ard to include prejudg­
m ent in te rest on a  borrower’s in terest 
paym ents because th is  effectively com­
pounds in te rest and resu lts  in double re ­
covery. Tookalook Sales & Serv. v. 
M cGahan, 846 P.2d 127 (1993).

A p p lied  in F airbanks N. S ta r Borough 
v. T undra Tours, Inc., 719 P.2d 1020 
(A laska 1986).

.Q u o te d  in Wood v. Collins, 812 P.2d 
951 (A laska 1991).

Sec. 09.30.070. Interest on judgments, (a) The rate ofinlerest on 
judgments and decrees for the payment of money is 10.5 percent a 
year, except that a judgment or decree founded on a contract in w rit­
ing, providing for the payment of interest until paid at a specified rate 
not exceeding the legal rate of interest for that type of contract, bears 
interest at the rate specified in the contract i f the interest rate is set 
out in the judgment or decree.
(b) Except when the court finds that the parties have agreed other­

wise, prejudgment interest accrues from the day process is served on 
the defendant or the day the defendant received written notification 
that an injury has occurred and that a claim may be brought against 
the defendant for that injury, whichever is earlier. The written notifi­
cation must be of a nature that would lead a prudent person to believe 
that a claim will be made against the person receiving the notifica­
tion, for personal injury, death, or damage to property, (§ 4.07 ch 101 
SLA 1962; am § 1 ch 69 SLA 1969; am § 1 ch 107 SLA 1980; am § 3 
ch 139 SLA 1986)

C ro ss  re fe re n c e s . — For provisions re- E d ito r ’s note's. — Section 9, ch. 139,
qu iring  judgm ent for p la in tiff to include SLA 1986 provides th a t the  1986 amend- 
legal in te rest, see AS 09.50.280; for legal m ent to th is section applies "to all causes 
ra te  of in terest, see AS 45.45.010. of action accruing after .June 11, 1986.”

E ffec t o f  am en d m en ts . — The 1986 
am endm ent added subsection (b).

N O TES TO D E C ISIO N S

R a te  o f  in te re s t in  co n d em n a tio n  
p ro c e e d in g s  b eg in n in g  w ith  d e c la ra ­
tio n  o f  ta k in g . — See notes to AS 
09.55.440 under analysis line I, "Constitu­
tionality."

A p p licab ility  o f  1980 a m e n d m e n t —
The 1980 am endm ent to th is Bection, ra is­

ing the in te rest ra te  from eigh t )>ercent to 
10.5 percent, did n e t apply to a  judgm ent 
previously rendered. A lyeska Pipeline 
Serv. Co. v. A ..Jereon, 669 P.2d 956 
(A laska 1983).

C o m p o u n d  in t e r e s t  — This section 
does no t provide for compound in terest on
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Revision Date: February 18, 1 994_____________
Title: "... revocation of a drive r's license for illegal 
possession or use of a controlled substance ...a lcoho l..."
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB 299 IHESI
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

The House HES Committee version of HB 299 adds a new section to AS 28.15 that provides for the revocation 
of a driver's license of a person that is at least 14 years of age, but not yet 21 years of age, for the possession or use 
of a controlled substance in violation of AS 11.17, or the possession or use of alcohol in violation of AS 04.16.050.

Revocation would be handled administratively by the Department of Public Safety if a police officer had probable 
cause based on personal ob' - rvation that the possession or use occurred. The administrative process includes a provision 
for an administrative appeals hearing, as well as providing for subsequent judicial review. A police officer would be 
required to read a notice and to deliver a copy to the person advising that revocation will occur in seven days, unless the 
person requests an administrative review within the seven days. The written notice would serve as a temporary seven 
day license or permit, and the police officer would seize the person's license or permit if it is in the person's possession 
Revocation would include the person's driver's license, permit, privilege to drive, or privilege to obtain a license or permit. 
A first revocation would result in a revocation for a period of 90 days; a second revocation would result in a revocation 
for a period of one year; and a third revocation would result in revocation for a period of three years.

Current statute (AS 28.15.185) contains similar penalties for the same offense; however, the existing statute is 
limited to youths ages 13 through 17, and the penalties can be invoked only if the person is adjudicated by a juvenile court 
of misconduct involving a controlled substance or alcohol.

Because the revocation process will be handled administratively within the Department of Public Safety, the bill 
is unlikely to have a direct fiscal impact on the Department of Law. However, we are concerned that there will be a 
secondary impact caused by youthful offenders who drive while their license is revoked or who cannot obtain a license 
or permit during a revocation period. We also expect that there will be a larger number of revocations than now occurs 
under the existing statute, because the age span covered by the bill is greater and because revocation will not require an 
adjudication. Thus it appears that the incidence of DWLS offenses will increase. However, data is not available that would 
give any clear idea on the amount of increase that will result if the bill is approved. Consequently, fiscal impact costs have 
not been shown. We therefore caution that increasing prosecutor caseload at a time when revenues are decreasing, anc 
at a time when the existing caseload is already increasing, will result in prosecutors being forced to decline prosecution 
of certain offenses in favor of prosecuting more serious offenses.

Finally, we note that the bill includes well-reasoned findings in respect to the dangers involved in mixing alcohol 
and driving and the particular danger to youths under the age of 21. However, no findings have been included in respect 
to controlled substances and the dangers they present to youths under the age of 21.
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FISCAL NOTE
STATE O F ALASKA BILL NO: CSHB 2 9 9  (HES)

1 9 9 4  LEGISLATIVE SESSION
Revision Date:__________________________________ Dept. Affected: Public Safety_____________

Title: . .A aASt^laiiDiLtin£Y.ogationj?La.driy.£r:5 BRU: _Mfiiflr..Vehicles_____________
license and,providing,.for an effective date._________Component:_________Phyer Services____________
Sponsor: Representative Tophey________________  __________________________
Requestor: (H) HESS________ __________________  COMPONENT SERIAL NO. 500. 502

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES 126.1 126.1 126.1 126.1 126.1 126.1
TRAVEL 1.5 0 0 0 0 0

CONTRACTUAL 17.4 16.1 16.1 16.1 16.1 16.1

SUPPLIES 1.0 1.0 1.0 1.0 1.0 1.0
EQUIPMENT 42.0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 188.0 143.2 143.2 143.2 143.2 143.2

CAPITAL EXPENDITURES 0 0 0 0 0 0

CHANGE IN REVENUES 11005) 
Ravanur Cod*

225.0 225.0 225.0 225.0 225.0 225.0

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program 
Receipts

188.0 143.2 143.2 143.2 143.2 143.2

1006 GF/MHT1A

Other

TOTAL 188.0 143.2 143.2 143.2 143.2 143.2

Estimate of current year (FY S14) impact: $
POSITIONS:

FULL-TIME 3 3 3 3 3 3

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
See Attached

Prepared By: Juanita M. Henslev__________ r_____________________  Phone: 465-2650
Division: Motor Vehicles v  / / ______„ _______________  Date: _ 2Z16/.94-

 Date: _________
I  IcjU' Division: _MatQf.-YfiniCles j r O  / / -------- ------------

3*' Approved by Commissioner: r --------
Agency: Richard-ferBurton. Dent, of Public Safety___
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For further distribution information call the Governor's Legislative Office 
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Department of Public Safety 
F iscal Note A nalysis- CSHB 299(HES) 
Page 2 of 3

This b i l l  w i l l  requ ire  the Division of Motor Vehicles to  adm in is tra tiv e ly  
revoke th e  d r i v e r 's  license  of any person between the ages of 14 through 
20 who has consumed or who is  in possession  of drugs or a lcoho l. The 
Division of Family and Youth Services (DFYS) rep o rts  approximately 1,200 
youths between the  ages of 14 through 17 are  re fe r re d  to  t h e i r  agency by 
po lice  a u th o r i t i e s  fo r alcohol or drug offenses yearly . The Department 
of Public Safety  Uniform Crime Report fo r  1992 shows approximately 1,300 
persons between the  ages of 18 through 20 are  a r re s ted  or charged with 
drug and alcohol offenses (other than DWI) each year. The t o t a l  number 
of youths whose d r iv e r 's  license  or p r iv i le g e  to  drive would be revoked 
i s  approximately 2,500.
In order to  handle the ad d itiona l 2,500 ad d it io n a l  l icense  revocations a 
year, and provide due process fo r th e  minor, one fu l l - t im e  Driver 
improvement S pec ia lis t/H earing  O ff ic e r ,  and two fu l l- t im e  Motor Vehicle 
R epresentative I / I I ' s  would be req u ired . The cost fo r personal se rv ices  
fo r  a Driver Improvement S pec ia lis t /H earin g  o f f ic e r  i s  52.8; the  co s t  for 
two Motor Vehicle Representative I / I I ' s  i s  73.3. The t o t a l  fo r  personal 
se rv ices  i s  126.1. The Driver Improvement S p e c ia l is t  and one Motor 
Vehicle R epresentative  w il l  be loca ted  in  th e  Juneau Driver Services 
o ff ic e  and w i l l  handle the  a l l  paperwork and hearings assoc ia ted  with 
adm inistering  th e  revocation of th e  d r i v e r 's  l ic en se .  The second Motor 
Vehicle R epresentative  w il l  be loca ted  in  the  Anchorage F ie ld  Services 
sec tion  and w i l l  be used in the Motor Vehicle F ield  o ff ic e  to  handle the 
re in s ta tem en t and issuance of a d r i v e r 's  l icen se .
To revoke 2,600 ad d itio n a l d r iv e r 's  l ic e n se s  a year takes over 30 
processing s tep s  per revoked l ic e n se .  I t  takes  approximately 20 minutes 
to  one hour to  conduct an adm in is tra tive  hearing . Each processing  step 
v a r ie s  in  the  time i t  takes to  complete. Complete accuracy i s  e s s e n t ia l ,  
as an e r ro r  of en try  onto a record could r e s u l t  in  c i v i l  l i a b i l i t y  to  the 
S ta te .  I t  takes  approximately 20 minutes per app lican t to  r e in s t a t e  a 
revoked d r i v e r 's  l icen se ; th i s  time i s  exclusive  of the time i t  takes  a
f erson to  take  th e  required  t e s t s ;  th e  person must make a new ap p lica tio n  

or the d r i v e r 's  license  or permit, take  a l l  of the  required  t e s t s ,  and 
i f  the person i s  under the  age of 18 a paren t or lega l guardian must give 
consent fo r  th e  d r iv e r 's  license  o r perm it, and pay the  re in s ta tem en t 
fee. Travel and per-diem requested i s  to  send the  hearing o f f i c e r  to  the 
National J u d ic ia l  College fo r p ro fe ss io n a l  t r a in in g  in  th e  f a i r  hearing 
process.
Under e x is t in g  law, each person whose l ic en se  has been revoked must pay a 
$100 fee when applying fo r  re in s ta tem en t of h is  or her d r i v e r 's  l icen se . 
Assuming th a t  90 percent of the  minors who are  e l ig ib le  fo r  re insta tem ent 
w il l  comply w ith the  re insta tem ent requirem ents, approximately 225.0 w ill  
be generated annually  as program re c e ip t /g e n e ra l  fund revenue.
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Travel i s

Tuition  i

Equipment

DETAIL

PERSONAL SERVICES
2 Motor Vehicle R epresentative I / I I  
1 Driver Improvement S pec ia lis t/H earing

TRAVEL
A irfare and per-diem to  
National J u d ic ia l  College
a one-time expense

CONTRACTUAL
323 sg. f t .  o f f ic e  space lease
§$1.95 per sg. f t .  7.6
Postage and t o l l s  1.7
Telephone charges/conference c a l l
and long d is tan ce  charges 6.8
Tuition fo r  N ational Ju d ic ia l  College 1

a one-time expense

SUPPLIES
Routine O ffice  Supplies 
EQUIPMENT
3 Complete w orksta tions 10.0 each 
Copier 11.0
Telephone Purchase 1.0 
i s  a one-time expense

126.1
O ffice r

1.5

17.4

3

1 . 0

42.0

FY95

TOTAL 188.



A l a s k a  S t a t e  L e g i s l a t u r e
H O U S E  O F  R E P R E S E N T A T I V E S

REPRESENTATIVE CYNTHIA TOOHEY state Capitol
J u n e a u ,  A K  99801-1182

DISTRICT 13

S P O N S O R  S T A T E M E N T  
H o u se  B ill 299

"A n A ct r e la t in g  to  r e v o c a tio n  o f  a d r iv e r 's  lic e n se  fo r  i lle g a l  
p o sse ss io n  or u se  o f  a c o n tr o lle d  su b s ta n c e  or ille g a l p o s s e s s io n  

or c o n su m p tio n  o f  a lc o h o l;  an d  p r o v id in g  for  an e f fe c t iv e  d a te ."

This sponsor statement addresses the proposed committee substitute which 
is referred to as "Use ii-Losc. it." legislation.

There is no doubt that the dangerous association of controlled substances 
and alcohol with driving begins at an early age. It cannot be stressed 
enough that usage of alcohol or controlled substances causes a reduction of 
mental and physical capabilities and can severely impair one's ability to 
drive in a responsible manner. HB299 would provide the Department of 
Public Safety with a tool to help discourage youth from starting the 
dangerous and often fatal association of controlled substances and alcohol

V—

with driving.

Driving is a privilege looked forward to by all youngsters. Loss of this 
privilege can be a powerful deterrent. The intent of this bill is to provide 
the strongest possible incentive for our children to say "no" to controlled 
substances or alcohol. It gives youth a reason, that is acceptable to their 
peers, to say "no," while providing positive reinforcement to alcohol and 
drug-free teenagers by maintaining their eligibility to drive.

Under HB299. a minor who is old enough to have either a permit or 
license to drive would lose that license, permit, or privilege if said minor 
possessed, used, or consumed a controlled substance or alcohol.
Revocation would be through an administrative proceeding.

W  I  Va*

This bill is supported by the Department of Public Safety, the Alaska 
Medical Association, the Alaska Council on Prevention of Alcohol and 
Drug Abuse, Alaskans for Drug-Free Youth, the Alaska Association of 
Chiefs of Police, and others. It has a fiscal note from the Department of 
Public Safety, but it is anticipated the revenue generated would more than 
cover the cost of the implementation. It would also enable the State to 
access additional federal funds. The Department of Law has a zero fiscal 
note. Your support would be appreciated.

SPONSOR STATEMENT



DIVISION OF LF.GAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450 
F,IX (907) 465-2029 
Mail Slop 3101

130 Seward Street. Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 15, 1994

SUBJECT: Sectional Summary of CSHB 299( ) 
(Work Order No. 8-LS0961\O)

TO: Representative Cynthia Toohev

FROM: Michael F. Ford . . .  
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be 
considered an authoritative interpretation of the bill and the bill itself is the best 
statement of its contents. If you would like an interpretation o f the bill as it may 
apply to a particular set of circumstances, please advise.

Section 1. Findings.

Sec. 28.15.183. Requires administrative revocation of a driver’s license of a 
person v/ho is at least 14, but not yet 21 years old, who has illegally consumed or 
possessed alcohol or a controlled substance. Establishes periods of mandatory 
revocation. Provides that revocation under this section is consecutive to revocation 
under another provision of law, except for a revocation under AS 28.15.185. Allows 
for the Department of Public Safety to grant limited license privileges.

Sec. 28.15.184. Provides for review o f the administrative revocation before a 
hearing officer. If the illegal possession or consumption is proven by a 
preponderance of the evidence the revocation is required to be sustained. Provides 
for appeal of the hearing officer’s decision to superior court.

Section 3. Applicability.

Section 4. Effective date.

MFF:pl
94-132.plm

Section 2.

SECTIONAL SUMMARY



Sec. 04.1(5.050. Possession or consumption by persons under 
the age o f 21. A person under the age of 21 years may not knowingly 
consume, possess, or control alcoholic beverages except those fur­
nished persons under AS 04.16.051(b). (§ 3 ch 131 SLA 1980; am § 8 
ch 109 SLA 1983)

E ffe c t o f  a m e n d m e n ts . — T he 1983 
am en d m en t substitu ted  "21' for 19.

N O T E S TO  D E C IS IO N S

C ited  in M.O.W. v. S ta te . Ct. App. Op.
No. 95 (F ile  No. 48-16). 645 P.2d 1229 
(1982).

REFERENCED STATUTES AS 04,16.050



Sec. 28.20.240. P roo f requ ired when d riv ing priv ilege is re­
stricted. Whenever under a law of this state the license of a person is 
suspended, revoked, lim ited under AS 28.15.201, or canceled for any 
reason, the department may not issue to that person a new or renewal 
oflicense until permitted to do so under the motor vehicle laws of this 
state. A period of suspension, revocation, or cancellation continues 
until proof of financial responsibility for the future is provided. Upon 
expiration of a period of lim itation, the license remains revoked until 
proof of financial responsibility for the future is provided. (§ 26 ch 163 
SLA 1959; am § 7 ch 78 SLA 1982; am § 12 ch 77 SLA 1983)

N O T E S  T O  D E C IS IO N S

A p e rs o n  c o n v ic te d  o f o p e ra t in g  a hility for the fu ture. Paulson v. N ational 
m o to r  v e h ic le  w h ile  u n d e r  th e  in f lu - Indcm. Co., -198 P.2d 731 (A laska 1972). 
e n c e  o f  in to x ic a t in g  l iq u o r  is requ ired  C ited  in M anderson v. S ta te , 655 P.2d 
to fu rn ish  proof of h is financia l responsi- 1320 (A laska Ct. App. 1983).

Sec. 28.20.250. Ac tion in respect to unlicensed person, (a) If a 
person does not have a license, but by final order or judgment is 
convicted of, or forfeits bail or collateral deposited to secure an appear­
ance for tria l for an offense requiring the suspension or revocation of 
license, or for driving a motor vehicle upon the highways without 
being licensed to do so, or for driving an unregistered vehicle upon the 
highways, a license may not be issued to the person unless the person 
gives and thereafter maintains proof of financial responsibility for the 
future.
(b) Whenever the department suspends or revokes a nonresident’s 

operating privilege for conviction or forfeiture of bail, the privilege 
remains suspended or revoked unless the person has previously given 
or immediately gives proof of financial responsibility for the future.
(§ 27 ch 163 SLA 1959)

N O T E S  T O  D E C IS IO N S

E ffe c t o f  a p p lic a t io n .  — AS 2 8 .2 0 .1G0 
and  th is section  provide sim ply  th a t  the 
unlicensed  d riv e r subject to those law s 
"inay no t be licensed” un til ce rta in  condi­
tions are  m et; they do not use the la n ­

guage of "suspending" or refer to any 
'p riv ilege" the unlicensed d riv e r m ay 
have had. F rancis v. M unicipality  of A n­
chorage, 611 P .2d 226 (A laska Ct. App. 
1982).

AS 28.20,240 & AS 28.20.250



Sec. 28.15.185. Court revocation of a m ino r’s license to drive, 
la) A person who is at least 13 years of age but not older than 17 years 
of age who is adjudicated by a juvenile court of misconduct involving a 
controlled substance under AS 11.71 or possession or consumption of 
alcohol under AS 04.16.050 is subject to revocation of the person’s 
driver's license under (b) of this section.
(b) The court shall impose the revocation for an offense described in

(a) of this section as follows:
(1) for a first conviction or adjudication, the revocation may be for a 

period not to exceed 90 days;
(2) for a second or subsequent conviction or adjudication, the revo­

cation may be for a period not to exceed one year.
(c) Upon conviction or adjudication of an offense listed in (a) of this 

section the court may, upon petition of the person, review the revoca­
tion and may restore the driver’s license, except a court may not re­
store the driver’s license until
(1) at least one-half of the period of revocation imposed under this 

section has expired; and
(2) the person has taken and successfully completed a state ap­

proved program of drug rehabilitation if convicted of misconduct in­
volving a controlled substance under AS 11.71, or alcohol rehabilita­
tion if convicted of possession or consumption of alcohol under AS 
04.16.050; this paragraph does not apply to a person who resides in an 
area that does not offer a state approved drug or alcohol rehabilitation 
program or a person that the court determines does not need alcohol or 
drug rehabilitation.
(d) Notwithstanding the provisions of AS 28.20.240 and 28.20.250, 

upon conviction of an offense specified in (a) of this section, the depart­
ment may not require proof of financial responsibility before restoring 
or issuing the person’s driver's license. (§ 1 ch 130 SLA 1988)

AS 28.15.185



See. 26.15.201. L im ita tio n  o f  d r iv e r 's  l ic e n se , ta) A court of 
com petent ju risd iction  revoking a person 's d riv er 's  license, p riv ilege to 
drive, or privilege to ob tain  a license u n d er AS 28.15.181(b) may, for 
good cause, impose lim itations upon th e  d riv e r’s license of a person 
th a t will enable the person to e a rn  a livelihood w ith o u t excessive risk  
or danger to the public. A lim ita tion  m ay not be placed upon a d river's  
license un til a fter a review  has been m ade of th e  person 's d riv ing  
record and o ther re levan t inform ation, and  a lim ita tio n  m ay not be 
imposed when a s ta tu te  specifically proh ib its  the  lim ita tion  of a li­
cense for a violation of its provisions.

lb) A court im posing a lim ita tion  u n d er ■ n ) of th is section  shull
(1) requ ire  certifica tion  of em ploym ent;
(2) requ ire  proof of en ro llm en t m and  com pliance w ith o r com ple­

tion of an  alcoholism  tre a tm e n t program  w hen appropria te ;
i3) requ ire  the su rre n d e r  of the d riv e r 's  license; jn d
Ml issue to the licensee a certifica te  valid  for the d u ra tio n  of the 

lim ita tion .
• cl A fter the te rm in a tio n  of a lim ita tio n  as show n on the certifica te  

issued u nder (b) of th is  section, the license of a person on whom a 
lim ita tion  was imposed is revoked u n til the  person receives a new 
license m eeting th e  req u irem en ts  se t o u t in AS 23.15.211.

(d) A cou rt revoking a d riv e r 's  license, p riv ilege to drive, or p riv i­
lege to obtain  a license u n d er AS 2S. 15 131(c). o r the d ep artm en t 
w hen revoking a d riv er 's  license, p riv ilege  to drive, or priv ilege to 
ob ta in  a license u n d er AS 28.15.165ici, m ay g ra n t lim ited  license 
priv ileges for the final 60 days d u rin g  w hich th e  license is revoked if

(1) the revocation w as for a vio lation  of AS 28.15.131(a)(5) and not 
for a violation of AS 28.15.181(a)(8);

(2) the person has not been previously  convicted; in th is p a rag rap h , 
"previously convicted" has the m ean ing  given in AS '28.35.030 and 
also includes convictions based on law s p resu m in g  th a t  the person was 
u nder the influence of in tox ica ting  liquor if th ere  w as 0.08 percen t or 
m ore by w eight o f alcohol in the person 's blood;

(3) the court or the d e p a rtm e n t d e te rm in es  th a t  th e  person 's ab ility  
to earn  a livelihood would be severe ly  im paired  w ithou t a lim ited 
license;

(•I) the court or th e  d e p a rtm e n t d e te rm in es  th a t  a lim ita tion  u nder 
(a) of th is  section can be placed on the license th a t  will enab le  the 
person to earn  a livelihood w ith o u t excessive d an g er to the public; and

(5) the court or th e  d ep a rtm e n t d e te rm in es  th a t  th e  person is e n ­
rolled in and is in com pliance w ith , or h as  successfully  com pleted, an 
alcoholism  education  and reh ab ilita tio n  tr e a tm e n t program . ( 1 9  ch 
178 SLA 1978; am  «  10. 11 ch 117 SLA 1962; am  «  8. 9 ch 77 SLA 
1983; am *5 16 — 18 ch 119 SLA 1990: am  } 12 ch 3 SLA 1992; am 
 ̂ 4 ch 59 SLA 1993)

d e v is o r ', notes. —  In 1990. ihe word The 1992 amendment, effective A p ril I.
T ive " was substituted for "six'' in llto last 1992. rewrote subsection if)
sentence of (d) of th is section to correct a The 1933 amendment, clTcctive Ju ly I,
manifest error in 3 18. ch. 1)9, St,A 1990. 1993, rewrote th is sectiun.
E ffe c t o f am endm ents. —  The 1990 E d ito r 's  notes. —  Sectiun .10. ch. .1.

amendment. elTcclive January I, 1991,111. SLA 1992 provides Ihu t for the purposes
scried "or a hearing officer under AS of Ihe amendment made (o 10 o f (his sec-
28.15.1GS''in ihe firs t sentence and added tion by 4 12. ch. 3, SLA 1992. convictions
the provision re la ting to considerations in for olTenses committed before A p ril t.
determ in ing whether to grant lim ited I f  1992 are considered previous convictions,
cense privileges in subsection la l; inserted Section I2(a l. ch. 59. SLA 1993 provides
"or hearing officer" in subsection lb); and tha t the 1993 amendment o f th is section
added subsections (d l-ffi. "applies to olTenses tha t are commiUed a f­

ter Ju ly I. 1993.” Section 12(b). ch. 59. the terms o f those statutes whether the
SLA 1993 provides tha t "(s lta tu les previous convictions occurred before, on,
amended or odded by th is Act tha t refer to or a fle r Ju ly 1. 1993."
previous convictions apply according to

NOTES TO DEC IS IO NS

Issuance o f lim ite d licenses. —  This had been revoked, moved for the issuance
section a lfirm a tive ly vests the courts w ith o f a lim ite d license, in reliance on newly
ongoing power lo issue a lim ited license. amended langunge in th is section, and did
provided tha t issuance o f such license is 50 w ith in the lim e lim ita tions o f R. Crim .
not prohibited under a provision o f law in p 35131 , \i wa, e rro r for t he tr ia l court to
effect when the lim ited license is re- ru |e lbe issuance o f such license wes pre-
quested. Howell v. Slate. 834 P 2d 1254 cludcd by AS 0 1 .10.101 (re la ting to effect
(A laska Cl. App. 19921. of repeals or amendments! because deftn -
A lthough subsection, Id l and e ) , pec.fi- d had b(en 3enlenCL.d or l0 llle

cally authorise the issuance of lim ited h- p r0 v l, l0 n's effective dale. Appll-
censes 10 drivers whose license 19 revoked , Z
for DW l/refusal convictions, nothing ,n ca,l° "  ° ' «h» Provmon p rio r lo the effec-
subsection la l restricts the issuance of live date o f the amendment w s. not a ret-
lim ited licenses only lo such drivers. reactive app lica tion o f an amendment to
Howell v. State. 834 P.2d 1254 (A laska the senUncmg scheme promulgated under
Ct. App. 1992). AS 2a.lS.181(d) and 28.15.291(c). Howell
A p p lic a t io n  held no t re tro a c tiv e . —  v. Stale, 834 P.2d 1254 lA laaka Ct. App.

19921  ——
AS . 1 5 . 2 0 1



Sec.  2S.05.141. H e a r i n g s  a n d  a p p e a l s ,  (a) Unless otherwise spe­
cifically provided, all hear ings  required under  this t it le or regulat ions 
adopted unde r  this t i t le shall  be conducted by the depa r tm en t  under  
regulations adopted by the commissioner  governing pract ice and  pro­
cedure and consis tent  wi th  due process of law. Hearings m us t  be infor­
mal. and technical rules  of evidence do not apply. A person who re­
quests  a hea r ing  may reta in  an  attorney. The hear ing  officer shal l  be 
appointed by the commissioner and may  be appointed from the d e p a r t ­
ment. A hea r ing  officer need not  be an attorney, but  must  be impart ia l  
and may not  have par t ic ipated  in the decision th a t  is under  review. 
The hea r ing  officer does not  have to file a full opinion or m ake  formal 
findings of fact or conclusions of law, but  the hear ing  officer must  
s ta te the reasons for the de te rmina t ion  and indicate the evidence re­
lied upon. The proceedings a t  the hear ing  shall  be recorded.
(b) A hearing ordered under (a) of this section shall be held at the 

office of the department nearest to the residence of the person request­
ing the hearing unless the department and the person agree that the 
hearing is to be held elsewhere. The department shall grant a hearing 
delay if the person presents good cause for the delay. I f a person fails 
to appear for the hearing at the time and place stated by the depart­
ment and if a hearing delay has not been granted, the person’s failure 
to appear is considered a waiver of the hearing and the department 
may take appropriate action with respect to the person.
(c) If at the hearing under (a) of this section it appears that the 

record of the person sustains suspension, revocation, lim itation, de­
nial, or other remedial action, the hearing officer shall so order and 
the department may suspend, revoke, lim it, deny, or take other reme­
dial action against that person’s license, registration, or title and. if
appropriate, the departme v. shall adjust the person’s point total accu­
mulated under AS 28.io.:.31.
(d) A person aggrievec. - the decision of the hearing officer may, 

w ith in 30 days, in itia te :roceeding in district court to rescind the 
department's action by . g a notice of appeal in accordance with the 
applicable rules of cour: .. -erning appeals in civil matters. The court 
shall conduct a hearing ..- novo. The decision of the department sus­
pending, revoking, cancc:.ng, lim iting, restricting, or denying a li ­
cense, registration, title , permit, or privilege is stayed and does not 
take effect during the pendency of an appeal. (§ 6 ch 178 SLA 1978: 
am § 2 ch 60 SLA 1986'/

C ro ss  r e f e re n c e s . — For ru les  of court E ffe c t o f  a m e n d m e n ts .  — The 1986
re la tin g  to appeals from a d m in is tra tiv e  am endm en t in subsection  (c) in serted
proceedings, see App. R ules 601-611. ", reg is tra tio n , or title ."

N O T E S  T O  D E C IS IO N S

T h is  s e c t io n  d o e s  n o t a p p ly  to  a  re -  28.35.032. G raham  v. S ta te , 633 P.2d 211
v o c a tio n  o f  a  lic e n se  u nder AS (A laska  1981).

AS 2 8 , 0 5 , 1 4 1



FEE 1; •'?-! O3S0ZFM SITf-A M EDICAL CEi'>TEP

l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n
4107 Laurel S tree t « A nchorage, Alaska 99508-5334  . (907)562-2662

- p*j 0 p'.* 15,  19S4

R e p r e s e r t a t i v e  C y n t h i a  T o c h e y  

Al a s k a  S t a t e  L a g i s’ature 

P. 0. Sox V (MS 3130)

J u n e a u ,  Ay 9 9 0 1 1

Dea r R e p r e s e n t a t i v e  Tochey:

On b e h a l f  of the Alaska S t at e  Medical A s s o c i a t i o n  T w o u l d  like to o f f e r  you our 

o r g a n i s a t i o n ' s  s t rongest support for y o u r  c o m m i t t e e  subst i t u t e  "or H ouse Pill 

#299. As p h y s i c i a n s  we are well a ware of the trauma alcohol and d ruco •-'Iict 

upon Alaskans. These p r o b l e m s  often b e g i n  w h i l e  c u r  youth a ”? in t h e i "  teens 

and thi s  bill will serve as a r i n g i n g  w a k e - u p  call that s u bstance abuse has 

sericue c o n s e q u e n c e s  and will not be tolerated. This bill 1 3 e l e g a n t  -n it: 

s i m p l i c i t y  and will be e l o q u e n t  in its m e s s a g e once u n d er - a g e  d r i v e r s  realize 

that s u b s t a n ce  abuse is i n c o m p a t i b l e  w i t h  d r i v i n g  privileges. W h e n  e n a cted, this 

bill will be a medal for o t h e r  states to deal with this problem.

I t h a nk  you and your staff for you r  h a r d  and though ft* 1 work on this hill. T e 

T can be c f  any a s s i s t a n c e  to you in its passage, oo net h e s i t a t e  to c o n t a c t  me. 

If my  t e s t i m o n y  w o u l d  e v e r  be helpful, I w o u l d  be h a o p y  to assist you.

S i n c e r e l y  yours,

D c n a l d  P. Lehmann, M.O., A.B.F.P,

P r e s i d e n t , A la s k a  State Medical A s s o c i a t i o n

DRL; b j

LETTERS OF SUPPORT



A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e

February 15, 1994

Representative Cynthia Toohev 
Room 104
State Capital Building 
Juneau, Alaska, 99801-1182

Dear Representative Toohev:

On behalf of the Alaska Association of Chiefs of Police I would like to offer our 
support for CSHB 299 (work draft of 2/11/94).

The number of teenagers killed while drinking and driving is an endless and ever 
increasing tragedy in today's society. In Alaska, where the illegal use of drugs and 
alcohol by minors is significantly higher than other parts of the country, the number of 
dysfunctional teens seems to be growing at an alarming rate.

The standard law enforcement approach of arrest and incarceration for possession or 
consumption has not solved or reduced this growing problem. (In the case of teens 
under the age of eighteen (18) it is simply a ride home with a later court appearance.) 
Education and counseling, along with innovative incentives is the only hope for 
reducing this behavior. Revocation of a minor's drivers license for any illegal 
possession or consumption, regardless of whether a vehicle was involved, is an 
extremely innovative approach to a very old problem. Because driving is such a 
cherished past time with most young people, the threat of losing this privilege may be 
the catalyst needed for some to finally "just say no".

If we can be of any assistance in the passage of this bill please let me know.

Ronald L. Otte 
President

RLO/lp
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The H onorable Cynthia T ooh ey
S t a t e  C a p i t o l
Juneau, AK 9 9 R 01-I1S 2

Dear R epresentative T ooh ey:

Thank you for sending us the latest draft o f HB 299 . Our 
organization fu lly  supports the "Use It - Lose It" 
adm inistrative revocation  o f  m inors’ perm its and lic en ses . 
W e believe this w ill be a very cost e ffec tiv e  tool for law 
en forcem en t and more im portantly, w ill provide our young  
peop le with a reason not to drink and use other drugs.

Tf there is one thing teenagers have in com m on, it is that 
they are all anxious to have a drivers licen se . The threat of 
lo sin g  it should make them think tw ice about taking a drink.

W e are also interested in incorporating a .00  BAC for those  
under 21 years old. If it is possib le  to amend this bill to 
inclu de that provision , we w ould  appreciate it. W e w ill 
continue to advocate for it in any case.

Thank you for being respon sive  to our su g g estion s for 
changes to your bill. If there is anything e lse  w e can do to 
help, p lease let us know. Lynda Adam s w ill be back in the 
o ff ice  next w eek  and w ill be happy to answ er any questions  
you may have.

S in c e r e ly , .. ^

U / l c l l - A"
Cheri D avis,
Development Director



F eb ru a ry  1 5 ,1 9 9 4

R ep resen ta tiv e  C yn th ia  Toohey 
H ouse o f  R ep resen ta tives  
S ta te  C ap ito l, Room  104 
Juneau , A K  9980.1-1182

D e a r Rep resen ta ti- e Toohey,

T h anh  you fo r  in fo rm ing  me abou t C .S . H ou se  B i l l  2 99  d ra f t  d a ted  
F e b ru a ry  1 1 ,1 9 9 4 . The d a ta  you  a re  abou t to re ad  comes fro m  the R ob e rt 
W ood John son  F ounda tion  re p o rt  dated O ctobe r 1993 . P re p a re d  by th e  
In s t itu te  fo r  H e a lth  Po licy , B rande is  U n iv e rs ity  en tit led  S u d a fa / tc e  A b u s e  
ihe Nations N u m b e r  O n e  Health Problem, K e y  Indicators for Policy, I  am  
in  suppo rt o f th is  b i l l fo r the fo llow ing  rea son s :

♦ Ado lescent is a  pe riod  o f  e xp e rim en ta tion  w ith  substance use and  
teenagers a re  p a r t ic u la r ly  a t r is k  fo r  b e ing  in vo lv ed  w ith  a lcoho l and 
d ru g  re la te d  veh ic le  in ju r ie s .

• T ra ffic  c rashes rem a in  the s ing le  g re a te s t cause, o f  d e a th  am ong 
A m erican  y ou th  and young  adu lts  and a lm o s t h a l f  o f  a l l  t ra ff ic  fa ta li t ie s  
a re  a lc oh o l-re la te d .

* D iv e rse  e ffo rts  u nd e r w ay in  com m un ities across th e  c oun try  in c lu d in g  
p rom p t license suspension* sob rie ty  po lice  checks, ze ro  to le ran ce  fo r  
underage d riv e rs  and  pub lic  education  h ave  h ad  an  im pac t on a lcoho l 
im p a ire d  d riv in g  decline.

• ■ The pub lic  suppo rts  s tr in g en t sanctions ag a in s t d riv in g  w h ile
in tox ica ted  and  accord ing to a n a t io n a l p o ll w ou ld  l ik e  to see toughe r 
e n fo rc em en t'o f d rin k in g  age law s (6 4% ) au tom a tic  lic en se  suspens ion  
fo r  the f i r s t  o ffense (8 9% ) and  au tom atic  con fisca tion  o f  p la te s  fo r  the • 
second o ffen se  (8 9% ).

® m * D D d 3333 DENALI STREET, SUITE 201 
(907) 258-6021 • FAX (907) 256*6052 . (000) Ro"nioVinOD''Jy"Wb£0? TT
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• A lcoho l in  an y  q u an tity  is a r is k  fa c to r fo r  young  d riv e rs  an d  n e a r ly  4 0%  
o f 16 to  19 y e a r o ld  d riv e rs  in  a lcoho l in vo lv ed  fa ta l c rashes h ad  a B .A .C . 
le v e l u n d e r 0 .10% .

• E a r ly  u se  is re la te d  to  la te r  p rob lem s. B y  the e igh th  g rade  70%  o f 
ado lescen ts h ave  consum ed  a lc oh o l.

The above s ta tis tic s  show  th a t  a n y  in te rv e n t io n  we create as a  com m un ity  
fo r  young  peop le  w i ll save m an y  liv e s . T ou g h e r law s and  h ig h e r p rices on  
a lcoho l and  tobacco have p roven  to be e ffec tive  d e te rren ts  fo r  substance use 
and  abuse am ong  young  peop le .

I  .w ish 'you success in  g e ttin g  H ou se  B i l l  2 9 9  app roved . I f  th e re  is a n y th in g  
th a t I  can do to he lp , p lea se  fe e l fre e  to c a ll me.

S in c e re ly ,

R e p r e s e n t a t iv e  T o o le y
F e b r u a r y  1 5 ,1 9 9 4
P a g e  tw o

Joseph  D iM atteO ’ 
E xecu tive  D ire c to r

/JD M

£ ‘d A3tdd NO IIONDOO >!d W d£0:TT * 6 ,  ST 82 J



M A IL IN G  ADDRESS :
1:0 *A- ImiiTuiionJi Airport Re.. 5:i;is J 
•\ncnt'rC2C A K t?u5|S

(907} 258-MADD BUSINESS A D D R E S S
;0 W International Airpon Rd.. Suite J 

Anrhorncc AK '•'95IS

Hep. Toohey  
S t a t e  C a p i t o l  
Fm # IC4
Juneau, AK 99801-1132

HE: " S i l l  4299 -  Use I t  -  L o s e  I t M

Dear  R e p r e s e n t a t i v e  T o o h ey :

The A n c h o r a g e  C h a p t e r  o r  M o t h e r s  A g a i n s t  D r u n k  D r i v i n g  s u p p o r t s  t h e  
l e g i s l a t i o n  t o  e s t a b l i s h  i ' r m e d i a t e  l i c e n s e  r e v o c a t i o n  f o r  t h o s e  
j u v e n i l e s  who u s e  c o n t r o l l e d  s u b s t a n c e s  o r  c o n s u m e  a l c o h o l .

A d m i n i s t r a t i v e  l i c e n s e  r e v o c a t i o n  h a s  p r o v e n  e f f e c t i v e  m  r e d u c i n g  
D r i v i n g  U n d e r  t h e  I n f l u e n c e  o f f e n s e s .  I t  i s  c o n s t i t u t i o n a l ,  t h e  U. S .  
Supreme C o u r t ,  i n  "Mackev v s .  M c n t ry m :  1 6 1 2 , 2 6 2 0 - 2 1  ( 1 9 7 9 ) ,  h a s  
r e c o g n i z e d  t h a t  s u s p e n s i o n  o f  a  d r i v e r s  l i c e n s e  p r i o r  t o  a n  a d m i n ­
i s t r a t i v e  h e a r i n g  i s  n o t  a  v i o l a t i o n  o f  d u e  p r o c e s s  s o  l o n g  a s  
p r e v i s i o n s  a r e  made f o r  a  s w i f t  p o s t - s u s p e n s i o n  h e a r i n g .

MADD n o t e s  t h a t  an  o v e r l o a d e d  c o u r t  s y s t e m  t o o  o f t e n  d e l a y s  t h e  
j u d i c i a l  r e s p o n s e  t o  j u v e n i l e  c o n s u m p t i o n  o r  p o s s e s s i o n  o f  a  c o n t r o l l e d  
s u b s t a n c e .  W h i l e  a w a i t i n g  t h e i r  c o u r t  d a t e ,  many c o n t i n u e  t h e i r  a c t i o n s  
w i t h  s o m e t i m e s  f a t a l  r e s u l t s .  On L a b o r  Da y ,  1 9 8 6 ,  t h r e e  (3 )  y o u n g  
p e o p l e  i n  W o r c e s t e r  C o u n t y ,  M a s s a c h u s e t t s ,  w e r e  k i l l e d  b y  a  1 9 - y e a r  o l d  
d ru n k  d r i v e r  who h a d  b e e n  a l l o w e d  t o  k e e p  h i s  l i c e n s e ,  e v e n  t h o u g h  h e  
had  m or e  t h a n  .10% on  a  b r e a t h  t e s t  a  f e w  d a y s  b e f o r e .  MADD c h a p t e r s  
i n  M a s s a c h u s e t t s  u n i t e d  t o  h e l p  w r i t e  a  t o u g h  d r u n k  d r i v i n g  b i l l  i n  
M a s s a c h u s e t t s  w h i c h  bec am e  e f f e c t i v e  t h e  f o l l o w i n g  y e a r .

The NHTSA, 1993  r e p o r t  o n  D r i n k i n g ,  D r i v i n g  a n d  o t h e r  D r u g s  s t a t e s  
t h a t  moe t h a n  43% o f  a l l  1 6 -  t o  - 2 0  y e a r - o l d  d e a t h s  r e s u l t  f r o m  m o t o r  
v e h i c l e  c r a s h e s .  A b o u t  h a l f  o f  t h e s e  f a t a l a t i e s  w e r e  a l c o h o l - r e l a t e d  
c r a s h e s .  E s t i m a t e s  a r e  t h a t  2 , 3 1 4  t e e n a g e r s  1 6 - 2 0  y e a r s  o l d  d i e d  i n  
a l c o h o l  r e l a t e d  c r a s h e s  i n  1 9 9 2 .

MODIFYING
ATTITUDES

TOWARDS
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NHTSA, 1993  r e p o r t  s t a t e s  t h a t  a p p r o x i m a t e l y  60% o r  p e d e s t r i a n s  l o  y e a r s  
a n d  o l d e r  k i l l e d  i n  n i g h t t i m e  c r a s h e s  h a d  a EAC o f  . 1 0  o r  g r e a t e r .  The 
s t a t i s t i c s  a r e  a l a r m i n g .  Y o u t h f u l  d r i n k i n g  i n  A l a s k a  a n d  d r u g  u s a g e  i s  
n o t  t h e  e x c e p t i o n ,  i t  i s  s o  o r d i n a r y  t h a t  s t u d e n t s  I  h a v e  p e r s o n a l l y  
s p o k e n  w i t h ,  h a v e  a d v i s e d  me t h a t  o u r  a r e a  h i g h  s c h o o l s  a r e  a c t u a l l y  
t h e  e a s i e s t  p l a c e  t o  buy d r u g s  i n  t h e  s t a t e .  T hey  r e p o r t  t h a t  t h e y  
n o t  c n i v  b uy  d r u g s  i n  p l a i n  v i e w ,  b u t  t h e y  u s e  i n  p l a i n  v i e w .

As a  r e t i r e d  p o l i c e  o f f i c e r  f r o m  t h e  S t a t e  c f  F l o r i d a  a n d  now t h e  
E x e c u t i v e  D i r e c t o r  o f  t h e  A n c h o r a g e  C h a p t e r  of .  MADD, I  s t r o n g l y  u r g e  
t h e  p a s s a g e  o f  t h i s  "Use I t - L o s e  I t "  l e g i s l a t i o n .  Mer e  s t r i n g e n t  l a w s  
a r e  n e e d e d  t o  r e d u c e  t h e  n u m o e r s  o f  y o u t h f u l  c o n s u m p t i o n  o f  a l c o h o l  
a n d  d r u g s .  I f  we s a y  i t s  i l l e g a l  t o  p o s s e s s  i t ,  vse n e e d  a  c o u n t e r ­
m e a s u r e  w h i c h  w i l l  e f f e c t i v e l y  r e d u c e  t h e  i n c i d e n c e .  We m u s t  do  m o r e  
t c  p r e v e n t  s u c h  n e e d l e s s  l e s s  c f  l i f e  a n d  h e a l t h .  I  s i n c e r e l y  b e l i e v e  
t h a t  t h i s  Jaw w o u l d  c o n s t i t u t e  t h e  s t r o n g e s t  d e t e r r e n t  a v a i l a b l e  t o  
y o u t h f u l  d r i v e r s  i n  A l a s k a .  T h e  b e s t  p a y o f f  i s  t h e  c o n t r i b u t i o n  t h i s  
l e g i s l a t i o n  w i l l  make t o  c u r  s a f e t y  a s  we d r i v e  f r c m  p l a c e  t o  p l a c e  
w i t h i n  A l a s k a .

S c o t t  i  W e s le y  G e r r i s h  
M o t h e r s  A g a i n s t  Drunk D r : v i r . g  
.A nchor age,  A l a s k a
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W O U S E  C O M M I T T E E  R E P O R T

FURTHER REFERRALS: Judiciary
Finance

Date Referred: May 6, 1993

Date o f Committee Action: c ĵ I'l)'7s*

The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered: HB 299

HOUSE BILL NO. 299 DRIVER’S LIC REVOCATION/ALCOHOL PROGRAMS

"An Act relating to education programs on consumption of alcohol and to revocation o f a driver’s license for 
illegal consumption of alcohol; and providing for an effective date."

RECOMMENDATIONS:
be replaced w ith_________ C-S R-& 3 ĉ/  9 j

i the same title 
(] a new title

] have attached amendments(s) 
X] do pass 

] do not pass 
] no recommendations 
] individual recommendations 
] additional referral to th e ____ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s):

lx] fiscal impact ''PuJCi i 1C

[Vf zero fiscal note __________

(Dept) APPROVES PREVIOUS: 

[ ] fiscal note(s)______

[ ] zero fiscal note(s)

(D tpt/Daie)
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m a r 9 ic* aR ep resen tative  C yn th ia  T oohey  
State C apitol
Juneau, A K  9 9 8 0 1 -1 1 8 2  

D ear R epresen tative  T ooh ey ,

T he A laska Peace O fficers A sso c ia tio n  supports HB 2 9 9 . W e
fe e l that drinking and driving under the in flu en ce  o f  drugs or
a lcohol continues to be a matter o f  grave concern to the c itizen s  
o f  A lask a . P eo p le  have com e to understand and rea lize  the 
high price w e pay for such ex cesse s . F inally , attitudes toward 
underage drinking and driving are becom ing more critica l. It is 
no longer a "rite o f  passage" for a youn g person to consum e  
a lco h o l.

W e a g ree  w ith  the in ten t o f  th is  l e g i s la t io n - t o  thw art
underage drinking by lim iting  their p r iv ileg e  to d rive i f  they
p o ssess  or consum e alcohol. The lo ss  o f  this priv ilege  w ill act 
as a strong deterrent to such acts.

S in c e r e ly ,

6 ^  -  —  
l ic h a e r A . Grim es 

S ta te w id e  P resid en t  
A laska P eace O fficers A ssociation



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Slop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 18, 1994

TO:

SUBJECT: Revocation of drivers license - (CSHB 299(HES)) 

Representative Cynthia Toohey

FROM: Michael F. Ford J  
Legislative Counsel

I wanted to alert you that CSHB 299(HES) contains a provision that should be 
changed in order to avoid confusion. In new sec. 28.15.183(g), a person whose 
driver’s license is revoked is required to comply with the provisions of AS 28.15.- 
211(d) in order to receive a new license. However, the provisions of AS 28.15.211(d) 
are not readily applicable, at least not without considerable interpretation. This 
matter should be cleared up by amending AS 28.15.183(g) to clearly indicate which 
provisions of AS 28.15.211(d) are required to be met.

If you have further questions please contact me.

MFF:pl
94-140.pIm



P O S I T I O N  P A P E R  -  D e p a r tm e n t  o f  P u b l ic  S a fe t y

BILL NO: cshb 2 9 9  (hes) DATE February 15, 1994

TITLE: D riv e r 's  License Revoca­
t io n ;  Alcohol/Drugs

CONTACT: Lorn M. Campbell
Executive D irector 
Highway Safety 
Planning Agency

"An Act r e la t in g  to  revocation  of a youth under 21 years of age d r iv e r 's  
l icense  fo r i l l e g a l  possession or use of a co n tro lled  substance or i l l e g a l  
possession or consumption of a lcoho l."

Under Alaska S ta tu te  28.15.011 the exerc ise  to  d rive  or have any degree of 
con tro l over a motor veh ic le  upon a highway i s  a p r iv i le g e  and not a r ig h t  
guaranteed by law. Impaired d r iv ing  and im paired -re la ted  crashes involving 
young d riv e rs  c o n s t i tu te  a major problem in every motorized country in the  
world. In the  United S ta te s ,  d r iv e rs  age 16-19 have the  h ighes t crash 
r a te —20.1 crashes per m illion  miles driven in 1990—compared with a rate, 
of 5.3 fo r a l l  o ther ages combined.

Alaska i s  no exception to  t h i s  problem as a lcohol/drugs continue to  be a 
major co n tr ib u to r  in youthful t r a f f i c  acc iden ts  and deaths in  the  S ta te  of 
Alaska. S t a t i s t i c s  fo r  1992 showed 44.4 percent of youths under the age 
of 21 were impaired a t  the time of t h e i r  deaths. Autopsy r e s u l t s  d isc lo sed  
th a t  a l l  of the  youth who were impaired had blood alcohol le v e ls  well over 
0 . 1 0 .

As consumption or possession of alcohol or a co n tro lled  substance i s  
unlawful by a l l  persons under the  age of 21 years, l ic en se  revocation  i s  a 
p a r t ic u la r ly  app rop ria te  penalty  fo r  young d r iv e rs  fo r  a number of reasons. 
F i r s t  of a l l ,  mile fo r  mile the  teenage d r iv e r  i s  a h ig h -r isk  opera to r, 
e sp ec ia l ly  when drink ing . Every mile th a t  t h i s  h ig h - r isk  d riv ing  can be 
reduced by s ig n i f ic a n t  sa fe ty  dividends fo r  the ind iv idua l and the  pub lic . 
Since the p r iv i le g e  to  d rive  i s  important to  a teenager, lo ss  of the 
d r iv e r 's  l icen se  i s  p a r t i c u la r ly  re le v an t in  m otivating the  young d r iv e r  to  
avoid alcohol or drug re la te d  offenses.

The Department of Public Safety s trong ly  supports passage i f  CSHB 299(HES) 
or s im ila r  l e g i s la t io n  th a t  saves the  l iv e s  of our S t a t e 's  most valuable 
resource—our youth.

P o ^ 7 / 6 / t ^



A M E N D M E N T

Page 3, lines 2 1 - 2 2 :

Delete "demonstrates compliance with the provisions of AS 28.15.211(d)"

Insen "is enrolled in and is in compliance with, or has successfully completed

(1) an alcoholism education and rehabilitation treatment program, if 

the revocation resulted from possession or consumption of alcohol in violation of 

AS 04.16.050; or

(2) a drug rehabilitation treatment program, if the revocation resulted 

from possession or use of a controlled substance in violation of AS 11.71"

TO: CSHB 299(HES)

-1-
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Amendment to proposed House Health and Social Services Committee 
work draft 8-LS0961\O, dated 2/11/94

Page 3, after line 18, create new subsection (g) and insert:

In this section, if a person's driver's license, permit, or privilege to drive, 
or privilege to obtain a license is revoked under this section, the person's 
license may not be issued or reinstated until the person demonstrates 
compliance with the terms of A.S. 28.15.211 (d).

Mike, here is the proposed language. If technical changes are necessary, 
proceed.





STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL'NOTE No.  l _
3ill V e r s i o m csHB 300(11.0 
(H) Puo l ish  S a t e :  2 / 2 3 / 9 6

Revision Date: _________ ____________________________________________  Department Affected: Administration

Title: ‘An Act relating to civil liability for______________________________  BRU: Risk Management____________

commercial recreational activities.. . _______________________________ Component: Risk Management

Sponsor: House Labor and Commerce Committee___________________ ________________________________ _
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A l a s k a  S t a t e  L e g i s l a t u r e

Official Business Slate Capitol
Juneau,  AK 99801-1182

S P O N S O R  S T A T E M E N T  

C S H B 3 0 0 ( L & C )

A n  Act Relating to Civil Liability for C o m m e r c i a l  Recreational Activities

T h e  A dven tu re  T ra v e l S oc ie ty  e s tim a te s  th a t ad ven tu re  t ra v e l and  
eco tou rism  segm ents o f  the t r a v e l in d u s t ry  a re  g row ing  a t a ra te  o f  2 0%  a 
y e a r . T h e  econom ic con trib u tion s  o f  A la sk a 's  w ild e rn ess  based  to u rism , 
w h ile  undocum en ted , a re  u nd oub ted ly  im p o rta n t . A W R T A  es tim a te s  th a t  
th e re  a re  o ve r 2 ,0 0 0  n a tu ra l re sou rc e  d ependen t to u rism  businesses in  
A la sk a . A lth ou g h  few  o f  these bus in esses  em p loy  upw ard s o f  50  peop le , 
m an y  a re  sm a ll, su pp o rtin g  o r c on trib u tin g  to the incom e o f  o n ly  a few  
fam ilie s . T h ey  a re , h ow eve r, A la sk an -b a sed  and  v ita l to lo c a l em p loym en t. 
U n lik e  la rg e r  '-ec rea tiona l o u t fits , these  businesses keep  th e ir  d o lla rs  in  
A la s k a . T h e y  p u rch ase  th e ir  goods h e re , em p loy  lo c a l re s id en ts , rem a in  
in -s ta te , an d  spend the  d o lla rs  th ey  m ake  h e re , th u s  p ro v id in g  both  
econom ic d iv e rs ity  and  s ta b i li ty  to m an y  com m un ities .

M a n y  o f  these  sm a ll b u s in esses , h ow eve r, a re  fac ing  an  u n c e rta in  
fu tu re  due to th e  h ig h  co&cs a ssoc ia ted  w ith  in su ran ce  p rem ium s and  
op e ra t io n  o f  such  bus inesses . In  o rde r to encou rage the con tinuance and 
su rv iv a l o f  in c re a s in g ly  p o p u la r  ou td oo r re c re a t io n a l a c tiv it ie s , som e k in d  
o f  s tru c tu re  is needed to a s su re  th a t  b o th  op e ra to rs  and  p a rtic ip an ts  become 
kn ow ledgeab le  o f, and  assum e , re sp o n s ib ility  fo r  in h e re n t r is k s . H ou se  B i l l  
3 0 0  w as in trod u ced  to e s ta b lish  th e  re sp on s ib ilit ie s  o f  p e rson s who op e ra te  
and  p a rtic ip a te  in  com m erc ia l re c re a t io n a l ac tiv ities . H B  3 0 0  in  no w ay  
re lie v e s  re c re a t io n a l b u s in e sse s /op e ra to rs  f ro m  lia b i li ty . I t  s im p ly  
e s tab lish e s  a fram ew o rk  th a t  m a y  h e lp  in  th e  lit ig a t io n  p rocess by s ta t in g  
th a t  the  s ta te  h a s  recogn ized  y o u r  re sp on s ib ilit ie s  and  sends the  m essage 
th a t steps h ave  been  ta k e n  to educate b o th  the  op e ra to r and  p a rt ic ip a n t as to 
these re sp o n s ib ilit ie s . W h ile  in su ran ce  p rem ium s a re  based  on  m an y  
fa c to rs , in c lu d in g  one's h is to ry  o f  c la im s , s im i la r  le g is la t io n  in  C o lo ra d o  
h a s  h ad  th e  e ffec t o f  low e rin g  in su ran ce  p rem ium s 15 to 20  percen t.

H B  3 0 0  es tab lishes a b a lan ce  o f  re sp on s ib ility  betw een op e ra to rs  and  
p a rt ic ip a n ts , w ith ou t d im in ish in g  the  re sp o n s ib ility  o f  e ith e r p a rty .

SPONSOR STATEMENT



DIVISION OF LEGAL SERVICES
LEG ISLAT IVE  A FFA IR S  A G EN CY 

STATE O F  ALASKA
(007) 465-3867 or 465-2450
IvlX (9C7) 465-2029
Mail Slop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 16, 1994

SUBJECT: Sectional Summary of HB 300

TO: Representative Bill Hudson

Michael F. Ford ~/
Legislative Counsel

FROM: /

You have requested a sectional summary o f the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be 
considered an authoritative interpretation of the bill and the bill itself is the best 
statement of its contents. If you would like an interpretation of the bill as it may 
apply to a particular set of circumstances, please advise.

Section 1. Purpose.

Section 2.
Sec. 05.45.010. Establishes that participation in a commercial recreational activity 
constitutes acceptance of that activity’s inherent risks that are apparent to an 
ordinarily prudent person.

Sec. 05.45.020. Provides that a person who accepts an inherent risk of a recreational 
activity is contributorily negligent to the extent the inherent risk causes injury, death, 
or property damage. Requires a reduction in compensatory damages for any 
contributory negligence.

Sec. 05.45.030. Establishes the responsibilities of participants in a recreational 
activities.

Sec. 05.45.040. Establishes responsibilities of operators of recreational activities.

Sec. 05.45.050. Provides that AS 05.45 does not affect immunity provided under 
AS 09.45.795 or AS 09.65.135.

Sec. 05.45.100. Definitions.

S E C T I O N A L  A N A L Y S I S



Representative Bill Hudson
February 16, 1994
Page 2

Section 3. Applicability section. 

Section 4. Effective date.

MFFdmb
94-058.1mb



DIVISION OF LEGAL SERVICES
LEG ISLAT IVE A FFA IRS  AGENCY 

STATE OF ALASKA
(007) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Slop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M F M O R A N D U M February 23, 1994

SUBJECT: Civil liability for commercial recreational activities - (HB 300)

TO: Representative Bill Huuson
/

FROM: Michael F. Ford 
Legis.ative Counsel

You have asked for a general explanation of the effects of HB 300. The bill would, 
in my opinion, have its most significant effect in fixing the responsibilities of 
participants in recreational activities and operators of recreational activities. In sec. 
05.45.030 and sec. 05.45.040 the bill lists these responsibilities. This should in some 
measure reduce the uncertainty regarding th- legal responsibility for injuries resulting 
from recreational activities. While the bill also addresses inherent risks (in sec. 
05.45.010) and contributory negligence (in sec. 05.45.020) these provisions are not 
significantly different from the existing system for allocating fault described under

This bill will not immunize operators of recreational activities or eliminate litigation 
over injuries nr property damage that occurs during a recreational activity. However, 
this bill may reduce the time spent in litigation by clearly indicating the responsibili­
ties of each party when an accident occurs during a recreational activity.

Please contact me if you have further questions.

AS 09.17.

MFF:gc:pl
94-154.gic

BACK-UP MATERIALS



DIVISION OF LEGAL SERVICES
LEG ISLAT IVE  A FFA IRS  A GENCY 

STATE O F  ALASKA
(907) -465-3867 or -465-2450
FAX (907) 465-2029
Moil Slop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 25, 1994

SUBJECT: Civil liability for commercial recreational activities - (CSHB 
300(L&C))

TO: Representative Bill Ui.Hcnn

FROM: Michael F. Ford /  
Legislative Counsel

I wanted to point out a definition in the CS that will need further attention. The 
definition of "recreational activity" in the CS is intended to specify that only certain 
commercial and recreational activities should be covered by the bill. As written 
however, it could be interpreted as describing an activity in which the person 
participating in the activity is doing so for commercial purposes. I would suggest that 
the definitions be changed to read as follows:

(2) "commercial recreational activity" means a recreational activity for 
which the participants pay compensation;

(3) "recreational activity" means an outdoor activity undertaken for the 
purpose of exercise, relaxation, pleasure, sport, or as a hobby and 
includes hunting, or sportfishing.

This will avoid an inference that the participant is acting in a commercial manner and 
will clearly separate the specific categories from the generic provision in the 
definition. T'iis would also require tnat "commercial" be added before "recreational 
activity" in sec. 05.45.020, 05.45.030 and 05.45.040.

If you have any questions on this matter please contact me.

MFF-pl
94-160.plm
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Representative Bill Hudson
Chair, Labor and Commerce Committee
Alaska State Legislature
State Capital Building
Juneau, Alaska 99801-1182

February 16, 1994

Dear Bill:

There are, this session, a few bills floating around the legislature in which I am interested. 
As one o f your constituents, I though you would like to know my thoughts on them. I 
offer also whatever help I can give to you and your staff regarding these actions.

HB 300 "An Act relating to civil liability for commercial recreational activities; and 
providing for an effective date."

This bill may be uninteresting to many in the times o f such fiscal distress, but to me and 
many other operators o f commercial outdoor businesses, this is a desirable action. I do 
not believe that it will reduce our insurance costs much, but it will offer more protection 
to us in the case o f some legal action. I have been operating for 12 years and have never 
had an accident, but the possibility always exists.

In my business, I use an informational form which reads very much like HB 300. It simply 
advises my clients that Alaska can offer some difficult challenges and that i f there is any 
doubt about anything, ask. As a concessionaire for the Glacier Bay National Park, I am 
advised by NPS to have clients sign a release (enclosed) which reads again like HB 300. 
The U.S. Forest service also requires guiding insurance and since most o f Southeast is in 
the Tongass, HB 300 could be quite influential on the USFS regulations.

I won’t go on about this, but instead urge you to hear the bill and move it out o f 
committee before the rush o f other matters befalls you. I don't see any opposition to the 
bill as it is currently written and I expect a zero fiscal note. This is not a ton reform bill, 
but rather the recognition that Alaska still has a wild and wonderful outdoors.

945 Fritz Cove Road, Juneau, Alaska 99801 (907) 789-0919



Bill H u d s o n Page 2

HB 238/SB215 Funding for the Oil and Hazardous Substance Release Response Fund 
(470 Fund)

I'm sure you know my sentiments on these actions, but I will ask your assistance in 
keeping the "470 Fund" intact. During my time as the manager o f the ADEC Oil Pollution 
Control Program, I found that small oil spills are by far a more serious problem than is 
recognized by the public and their representatives. When the Exxon Valdez hit the skids, I 
was introduced to the devastation o f both the natural environment, and the very fabric 
which holds together our local communities. Any defunding and de-emphasis on the 
prevention and control o f oil pollution is a false economy. Take a minute and recall some 
o f the telephone calls you got during the Exxon Valdez disaster. I shudder when I do.

Finally as I write this infrequent letter, I must address again a defimding issue; the ATMC. 
You know that I am a small operator, but that I live and participate in my local 
community. I spend just about everything here and believe that I help make Alaska a 
better place. There are many others like me, but because we are small, spending 55,000 
for an ad in a national magazine is a heavy burden. There is little out there to help us 
compete in a very competitive market, but one tiling that does help is the ATMC. I get 
more business from the "Alaska Planner" than from any other source. Please do not 
defund us any more. At least, see if we can maintain programs that keep our businesses 
here rather than favor large, foreign flag operations. I f  the Governor want's to find some 
money, maybe he can sell the road to Cordova or perhaps save a little aviation gas and 
stop the wo lf kill. I'm feeling the pinch from the wo lf kill boycott so I don't need to take 
another blow by way o f a defunded ATMC. I've said enough.

Thank you for your attention and patience. I will come in to talk to Linda about HB 30C 
and perhaps we can meet as well. In the mean time, my best to you and your staff. Say 
hello to Lucy and keep up the good work.

Copy AWARTA
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REPRESENTATIVE B ILL HUDSON
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J u n e a u .  A l a s k a  
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CHAIR 
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MEMBER: 
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F eb ru a ry  2 8 ,1 9 9 4  

TO :

F R O M :

R ep re sen ta t iv e  B r ia n  P o r te r , C h a ir  
H ou se  J u d ic ia ry  C om m itteq  /

f J J X i / i
R ep re sen ta t iv e  B i l l H udson ' C h a ir  
H ou se  L a b o r  and  C om m erce C om m itte e

S U B JE C T : C SH B  3 0 0 (L & C ), c iv il l ia b i li ty  fo r  com m erc ia l re c re a t io n a l 
ac tiv ities

I w ou ld  app rec ia te  y o u r  schedu ling  a  h e a rin g  f o r  C SH B  3 0 0 (L & C ) a t y o u r 
e a r lie s t  convenience. C S H B  3 0 0 (L & C ) passed  the  H ouse  L a b o r  and  
C om m erce C om m itte e  on  F e b ru a ry  2 4 , w ith  fo u r  "do pass" 
re c om m en d a t io n s .

As we d iscussed , th e  b i l l w i ll need fu r th e r  am endm en t in  th e  H ouse  
J u d ic ia ry  C om m itte e . A ttached  is a  m em o ran d um  fro m  le g a l counse l w ith  
two suggested  am endm en ts . W ith  the new  d e fin it io n  fo r  com m erc ia l 
re c re a t io n a l ac tiv ity , as suggested in  the m em o, I b e lieve  i t  p re fe ra b le  to go 
back to the b ro ad  d e fin it io n  o f  re c re a t io n a l a c tiv ity  w ith ou t lis t in g  an y  
specific  a c tiv it ie s , such  as h u n t in g  o r sp o rt f is h in g . I f  a p a r t ic ip a n t pays 
com pensa tion  fo r  th is  a c t iv ity , does i t  fo i exerc ise , re la x a t io n , p le a su re , 
sp o rt o r as a  hobby, th e n  I b e lieve  we've covered  h u n t in g  and  sp o rt f is h in g , 
as w e ll as the  m y r ia d  ac tiv itie s  th is  b i l l sh ou ld  a ffec t.

T h e re fo re , I  w ou ld  ap p rec ia te  y o u r  con s id e rin g  tw o am endm en ts  in  y o u r 
com m ittee , w h ich  I h a ve  a ttach ed  to th is  m em o, a lo n g  w ith  th e  m em o fro m  
le g a l counse l.

I f  you  h ave  an y  question s , p le a se  con tact m e o r  m y a ide , L y n d a  G igue re . 

A tta c h m en ts

R EPRESEN T IN G  
-fe ALASKA'S CAPITAL CITY


