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H ughes T horsness Cantz Powell & Brundin
AT TORNEYS AT LAW

that the insurance industry is highly regulated and indeed, the 

state of Alaska employs a Director of Insurance and staff for the 

very purpose of protecting Alaska consumers.

Second, the insurance Industry, even though highly 

regulated, is also highly competitive. The effect of competition 

is to also provide for a level of control on the cost of 

insurance products.

Third, this legislation does provide for a study of th^ 

costs to society of the civil justice system. If the goals this 

legislation seeks to accomplish are not furthered, additional 

changes can be made. This legislation certainly seems to be a 

significant step in the right direction.

Finally, we believe you should keep the concept of fairness 

in mi n d  as you examine each of the proposals before you, aside 

from their effect on insurance rates, as ultimately, the cost of 

insurance is borne by each one of us. Is it really fair to have 

pre-judgment interest at an unrealistically high or for that 

matter low level? Does it really make sense to assume there 

would be no income taxes paid on a future lost wage award? Is it 

fair to pay pre-judgment interest on future damages? Do we, as a 

matter of course, wish to pay for attorney's fees in every single 

case? Even if you ignore the benefit w e  believe this legislation 

will ultimately have on insurance rates, the answer to these 

questions seems clear. We would urge each one of you to support 

this legislation.

If we can be of any assistance to you in evaluating any of 

these provisions or trying to assess tli.e possible effect of these 

provisions, please let us k n o w  and we will be happy to help.

Sinc€‘.rely

HUGHES, THORSNESS, GANTZ 

POWELL & BRUNDIN

Michael L. Lessmeier

xml 13600/Ip
cc: Members, House Labor

& Commerce Committee
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The American Tort Reform Association was organized in 1986 to bring greater fairness and efficiency 
to the dvlJ justice system through public education and the enactment of state legislation, Today it represents 
approximately four hundred non-profit organizations, professional societies, trade associations and businesses. 
A T R A  accomplishes its mission primarily by coordinating and supporting the activities of legislative coalitions 
in each of tbo states, by keeping Its members Informed of developments and mobilizing them for action, and by 
kf*oing media attention focused on the need for civil justice reform.

Tho.Tort Reform .Record is published every June end December to record the accomplishments of the 
latest legislative year. It includes a single-page siate-by-state summary of the reforms enacted by the states since 
January, 1986. A u  issuc-by-ime elaboration of what each state has done is included. Separate documents arc 
available on professional liability, periodic payment of awards and frivolous suit sanctions. A T R A  also provides 
position papers and model bills on each of these issues.
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JACKSON CONSTRUCTION
241 AS PEfl STREET 
SOLOOTNA. AK 996G9 
907-262-4485

Dear Committee Member !

As a concerned business man and citizen I respectfully urge 
you to move house Bill 292 into the House for immediate 

action

Insurance reform is long overdue and even tho I believe this 
bill does not Go far enough it is a step in the right 
direction.

I will do all I can to assure its passage once it reaches the 
Ho u s e .

Respectfully I am

fgl 0 0 1
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Representative Brian Porter 

House of Representatives 

Alaska State Legislature 

State Capitol

Juneau, Alaska 99801-1182 

Dear Brian:

A  note (from the home front) to encourage you to continue to support 

tort reform. House Bill 292 looks pretty good to me as it does to others 

in the medical field. If I can be of any help tc you from this end with 

testimonies, information, etc., please do not hesitate to contact me.

Wishing you a successful year in Juneau.

Sincerely,

Roland E. Gower, M.D.

REG:bar
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TORT REFORM TOP ISSUE FOR NFIB/ALASKA

JUNEAU— Despite civil justice reforms enacted in 1986, Alaska’s 

small business owners still suffer from sky-high liability insurance 

rates. "Many members tell me their premiums have continued to soar, 

even though there have been no claims, or only a very minor claim, 

against their policies," says Resa Jerrel, Director of the 4,400- 

member Alaska chapter of the National Federation of Independent 

Business. "I know of several who have been forced to drop their 

coverage due to premium hikes, leaving them and their customers 

without meaningful protection."

The failure of the ’86 reforms has led NFIB/Alaska, the state’s 

largest smal1-business advocacy group, to place passage of HB 292, a 

comprehensive tort reform bill, at the top of its legislative agenda.

A recent survey of NFIB/Alaska members found overwhelming 

support for all six of the bill’s key reforms among the small 

business community:

* 96 percent approved barring damage suits by people who 
received their injuries in the course of committing a 
cri mej

9159Skyp'oodLane # B 9  percent approved limiting the filing deadline for lawsuits 
ju r .c a u ,a k 99801 arising from construction accidents or product liability

claims to six years from the time of injury;

* 84 percent approved telling juries of awards already 
collected by a claimant for the same incident and deducting 
that amount from any subsequent judgement}

* 83 percent approved capping punitive damage awards at 
$200,000 or three times the amount of actual loss, whichever 
is greater;

-more-
The Guardian of 
Small Business



* 79 percent approved barring injury claimants -from naming only 
"deep pocket" defendants;

* 78 percent approved limiting the economic loss awards in 
fatal accidents to $50;,000 if the deceased has no dependents.

"The survey results clearly show smal1-business owners feel the 

current civil justice system is neither irivil nor just," Jerrel said. 

"It encourages people to file mi 11ion-dDl1ar lawsuits on the 

flimsiest of pretexts, often in the hope of being offered a 

settlement just to stop being a nuisance. This kind Df “civil 

extortion’ frustrates fairness and clogs the courts, slowing the 

delivery of justice for all. And, it imposes tremendous costs on 

society, fueling insurance rate inflation and raising cost of goods 

and services for all Alaskan consumers."

Jerrel says pre-session conferences have left her feeling up­

beat about the prospect of getting meaningful reforms enacted this 

year. “You get the sense from all parties involved, including the 

trial lawyers, that progress must be made this year," Jerrel said. 

"For the first time in all my years of dealing with this issue, there 

seems to be a determination among all the players to work together, 

to seek conciliation rather than confrontation.

# # # # #



•  Alaska
National Federation of 
Independent Business

January 10, 1994

The Honorable Brian Porter 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99B11 

Dear Representative Porter:

The NFIB/Alaska - National Federation of Independent Business 
of Alaska - membership is comprised of 4300 small and 
independent business owners. The typical NFIB/Alaska member 
employs four workers and rings up gross sales of about 
$190,000 per year. In aggregate, the organisation’s members 
employ nearly 50,000 workers.

The legislative agenda of NFIB/Alaska is determined by our 
ballot. The ballot is our annual poll of our membership -an a 
series of issues deemed critical to small business. A 
majority vote, of the members in response to the poll, sets 
our policy and position on legislative issues. The objective 
of this letter is to share with you the enclosed results of 
the 1994 poll.

I hope this information regarding the views of small business 
owners on these issues will be useful to you. At your 
convenience, I would be happy to meet with you to discuss 
this years results or previous years poll results.

I look forward to working with you on these and other issues 
of importance to small business owners.

Si ncerely,

Resa Jerrel 
State Direct

Enclosure

• I k  Guardian of 
Small Business



NFIB/ALASKA BALLOT RESULTS
1994

1. Should legislation be passed requiring voter approval of any new 
state tax or tax increase?

Yes 8154 No 1454 Undecided 554

2. Should the legislature reform the Alaska tort law system by 
making the following changes!

a. Require construction and product liability actions involving 
personal injury, death, or property damage to be filed within six 
years of the accident?

Yes 8954 No 454 Undecided 754

b. Prevent injury claimants from naming only those businesses 
and individuals who have the deepest pockets?

Yes 7954 No 954 Undecided 1254

c. Limit punitive damages to not more than three times that
awarded for actual loss, or $200,000, whichever is greater?

Yes 8354 No 854 Undecided 954

d. Limit award for economic loss to $50,000 when the deceased 
is not survived by children, spouse or other dependent?

Yes 7B54 No 1454 Undecided 854

e. Make the courts and juries aware of any other awards the 
claimant may have received and deduct that amount from judgements?

Yes 8454 No 1054 Undecided 654

f. Prohibit suits for damages if the injury or death occurred 
while the plaintiff was committing a crime?

Yes 9654 No 3% Undecided 154

3. Should a smal1-business economic impact statement be attached to 
all bills considered during session?

Yes 6254 No 257. Undecided 137.

4. Should a Small business Advisory Committee in the legislature be 
established to review proposed legislation and recommend legislation 
beneficial to small business?

Yes 737. No 187. Undecided 97.

5. Should legislation be enacted permitting a small business to
replace workers' compensation insurance with a combination of health 
and wage replacement insurance (known as 24-hour coverage)?

Yes  517. No 167. U n d e c i d e d  3354



1994 B a l l o t  R e s u l t s
Page *  2

6. Should there be a limit on the number of bills legislators can 
introduce?

Yes 607. No 287. Undecided 127.

7. Do you currently provide health insurance to your full-time 
employeas?

Yes 477. No 537. Undecided 07.

7a. If you answered yes to question 7, approximately how much do 
you currently pay for health insurance for each full-time employee 
each month?

Up to $75 37.
$76 to $125 137.
$126 to $200 337.
More than $200 51%

7b. If you provide health insurance, who pays for it?

Employer pays 100 percent 66%
Employee pays 100 percent 37.
Employer and employee share the 
cost, 317.

8. If your firm does not provide health insurance to employees, why 
not? (Check only one)»

437. Premiums are too high or the firm cannot afford to pay for 
benefits.

177. Employees are generally covered under policy of spouse or 
parent.

147. The firm does not qualify for a group policy..

77. Employees prefer additional compensation in place of health 
insurance benefits.

37. Lack of employee interest.

167. Other. (Please detail in the Comment section.)

8a. If you do not provide health insurance, which uf the following
measures would you likely take to recover costs if you were required
to buy health insurance for all your full-time employees? (select 
those that apply.)

427. Raise prices for my product or service.
22% Eliminate part-time Jobs.
35% Eliminate full-time jobs.
23% Reduce hours worked for some employees.
26% Cut or hold down other employee benefits.
51% Cut or hold down employee wage increases.
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1B7. Postpone or cut expenditures for plant and/or equipment.
247. I would be forced out of business.
6% Other. (Please explain in the Comment section.)

9. Who should have the responsibility for making health insurance 
purchasing decisions?

Employer 457. Individual 427. Undecided 13%

10. Should doctors and hospitals be required to post their fees for 
the services and procedure they provide?

Yes 767. No 147. Undecided 107.
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laska S tate M edical A ssociation
4107 Laurel Street * Anchorage, Alaska 99508-5334 - (907)562-2662 * FAX (907)561-2063

January 21, 1994

Representative Brian Porter 
Alaska State Legislature 
Room 122, State Capitol 
Juneau, Alaska 99B01

Dear Representative Porter:

On behalf of the Alaska State Medical Association, I urge you to support H.B. 292, 
Liability Reform. We believe strongly that any health system reform must include 
comprehensive liability reform. Our association was involved in the drafting of H.B. 292 
and support all reform in the bill. Therefore, we ask you to move H.B. 292 from Labor 
& Commerce to House Judiciary.

Your support and sponsorship is sincerely appreciated.

C

Ray Schalow 
Executive Director
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ALASKA STATE

Hospital & Nursing Home
ASSOCIATION January 17, 1994

Representative Brian Porter, Member 
Labor & Commerce Committee 
House of Representatives 
Capitol Building 
Juneau, Alaska

Re: Support HB 292
Liability Reform

Dear Representative Porter:

On behalf of community hospitals and nursing homes across the 
state, we ask:

1. Your support of HB 292, the Comprehensive Liability Reform bill
currently pending before the Labor & Commerce Committee.

2. Your support for bringing HB 292 to a vote before the Labor
and Commerce Committee as early in the 1994 session as 
possible.

Attached is our position paper on the need for HB 292. We have, and 
continue to study other solutions to the problem of the cost surrounding 
liability and the need for the business and health care community to have 
access to reasonably priced insurance. We continue to believe the best 
solutions to resolving high liability costs are contained in HB 292.

I will be calling and getting on your appointment calendar to discuss 
this and anv other health issues. Welcome back to Juneau.

Enel: (1)
cc: Gary Brewer, Alaska Regional Hospital; Sister Suzanne Brennan, 
Providence Hospital; Kathleen Cronen, Charter North Hospital, Jim Walsh, 
Valley Hospital: Tom Boling, Our Lady of Compassion Care Center and Joan 
Fisher, The Mary Conrad Center.

Sincerelv

President/CEO

3 1 9  S e w a r d  S t r e e t # !  1 • J u n e a u , A K  9 9 8 0 1  •  ( 9 0 7 )  5 8 6 - 1 7 9 0  •  F a x  ( 9 0 7 )  4 6 3 - 3 5 7 3



ALASKA STATE

Hospital & Nursing Home
a s s o c ia t io n  January 17, 1994

Representative Bill Hudson, Chair 
House Labor & Commerce Committee 
Capitol Building 
Juneau, Alaska 99801-1182

Dear Bill:

We want to thank you and members of the House Labor & Commerce 
Committee for having HB 292, the comprehensive liability reform bill 
introduced and for the two excellent hearings you and your committee 
have held on that bill.

We have reworked our position paper to reflect the information 
received at the above meetings, and at the meeting with you and the 
Medical Association on January 5. As mentioned, we congratulate the 
Trial Bar for finally recognizing there is a very serious liaoility problem 
in this state, and for offering solutions to that problem.

Our request to you is to let the House of Representatives vote on 
liability reform at this 1994 session. From 1988 through the 1992 
session, the Labor and Commerce, and Judiciary Committee Chair took it 
upon themselves to deny the House a vote on this issue. We believe the 
members of the House, like the public will support the measures contained 
in HB 292.

You have heard the arguments on all sides, now we ask that you and 
your committee make a decision on what you feel should be in, added or 
deleted from HB 292, and move it on to Judiciary.

Sincerely

Re: Support HB 292,
Liability Reform

Enel: (I) Harlan R. Knudson, President/CEO
cc: Members, House Labor & Commerce Committee; Robert Valliant,
Bartlett Memorial Hospital & Grant Asay, St. Ann’s Care Center.

319 Seward Street #11 • Juneau, AK 99801 • (907) 586-1790 • Fax (907) 463-3573
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Contact: Harlan Knudson, 586-1790

L ia b i l i t y  P r o b le m  - H e a lth  P r o v i d e r s

1. Cost of the Legal System

2. Slowness of Legal System

3. Cost of Defensive Medicine

4. Injured Party Receives Less than 50% of Award

5. Needed Care Denied Rural Areas

6. No Access or Recourse for Claims under $100,000

7. Health Providers Cannot Afford/Do Not Have Liability Insurance

H B  2 9 2 .  C o m p re h e n s iv e  L ia b i l i t y  R e fo rm  - S B  2 5 4  C o m p a n io n  
B i l l  (Note: SB 204/HB 274 contain medical liability reform provisions
included in HB 292) Purpose:

1. Reduce cost (health care, business, professional) associated with
civil justice system.

2. Assure adequate and appropriate compensation for persons
injured through the fault of others.

3. Increase availability and reduce cost liability insurance.

4. Establish fair and equitable timelines for resolving disputes.

5. Accumulate additional information concerning the cost of the
civil justice system.

(More)

A l a s k a  s t a t e  H o s p i t a l  & N u r s in g  H o m e  A s s o c i a t i o n



SECTIONS HB 292 IMPORTANT FOR REDUCING HEALTH COSTS:

Statute of Limitations - Current statutes must be clarified to make sure 
lawsuits are brought with a reasonable time. Six years is recommended, 
and for medical liability 2 years from the time of the incident and/or for 
minors two years from the time of the incident or before the 8th birthday, 
whichever time period is longer.

Cap on Non-economic Damages - ASHNHA supports caps on non-economic 
damages to limit the dollar amount of damages which a jury or judge can 
award a plaintiff. The recommended cap amount is $250,000.00 indexed to 
the Consumer Price Index.

Limit on Punitive Damages - Provides definition of punitive damages to be 
"as actions of malice and conscious disregard of another person and 
establishes punitive damages as $200,000 or up to three times the amount 
of compensatory damages awarded.

Periodic Payments - Provides for reducing the cost of compensating 
plaintiffs for future losses; preventing premature dissipation of damages 
and preventing windfall recoveries if a plaintiff should die.

Collateral Sources - Prevents double compensation for an injury.Current 
rules prohibits the defendant from introducing evidence that damages 
suffered by a plaintiff have been paid by a source other than the defendant. 
The court and a jury should be able to take into account the fact that part 
of the plaintiff’s damages are already covered by other sources.

Liability Hospitals Acts/Omissions Non-Emploved Personnel - Community 
hospitals should not be “automatic" deep pockets when a lawsuit is filed 
against a physician. This overturns an Alaska Supreme Court decision 
(Jackson v Power) holding a hospital liability for the action of an 
emergency room physician, even though the hospital was not negligent and 
did not violate any legal or regulatory requirements.

ASHNHA has under review the Trial Bar proposal requiring all health 
professionals to have $5 million in liability insurance; implementing 
enterprise liability where a state authority, not the provider is sued; 
mandatory arbitration for all lawsuits under $200,000 with a certificate 
of merit required before filing a medical liability lawsuit. ##end##
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We th e  f a l lo w in g  s t r o n g l y  s u p p o r t  t h e  passage  o f  H.B. 292.

P le a s e  move t h i s  b i l l  i n t o  the  House a s  soon as p o s s i b l e .
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A l a s k a n s  F o r  l i a b i l i t y  R e f o n n

i l

Received
January 24, 1994 JAN 2 7

R I P  fs tttA N

TO: All Alaska Legislators

FROM: Alaskans for Liability Reform

Enclosed herein are some data reports that should be very 
helpful for y o u  in supporting the General Public Civil Liability 
Reform of 1993-1994. They are as follows:

1. Highlights From: "The Effect of 1980s Tort Reform
Legislation on General Liability and Medical Malpractice 
Insurance", read the report from the Division of Insurance, 
wh i c h  substantiates the actions and results.

2. "NFIB Alaska Civil Liability 1994 Survey Results".

3. Highlights From: "Product Liability News"

4. Highlights From: "American Consulting Engineers Council 
Liability Report", and please note the percentage of claims 
settled without any payment to Claimant.

5. "Tort Cost Trends: A n  International Perspective", Excerpts 
from the Tillinghast Report.

RO. Box 201668 
Anchorage, Alaska 99520 
Phone: 561-6250



HIGHLIGHTS FROM:

T h e  E f f e c t  o f  1 9 8 0 s  
T o r t  R e f o r m  L e g i s l a t i o n  o n  

G e n e r a l  L i a b i l i t y  a n d  M e d i c a l  
M a l p r a c t i c e  I n s u r a n c e

by:

W. KIP VISCUSI
Department of Economics, Duke University, Durham, NC 27708 

RICHARD J. ZECKHAUSER
Kennedy School of Government, Harvard University, Cambridge, MA 02138 

PATRICIA BORN
Department of Economics, Duke University, Durham, NC 27708

GLENN BLACKMON
Delta Pacific, Olympia, WA 98501

Distributed by Alaskans For Liability Reform 
P.O. Box 201668 

Anchorage, AK 99520 
Phone: 561-6250



Abstract

“A large num ber o f  states adopted tort reforms in the mid-1980s to limit the dramatic 

surge in insurance losses and premiums. Evidence based on liability insurance data by 

state indicates that these reforms substantially influenced general liability insurance. The 

levels o f  losses, premiums, and loss ratios (a measure o f  insurance profitability) all 

reflected the impact o f  the reform. The large-scale reform efforts in 1986 were 

particularly influential. Medical malpractice insurance was much less sensitive to the 

reform efforts."

“Liability insurance markets in the m id-1980s were in disarray, with rapidly escalating 

awards and significant com pany losses. Substantial pressures were exerted on state 

legislatures to ease the burdens imposed by liability costs, and ’.he policy process 

responded in many states. In this article, we examine the effec of those reforms. In 

particular, we seek to discover whether the tort reforms enacted in the mid-1980s had any 

effect on the claims paid by insurance companies or the premiums paid by consumers.

This inquiry in to the effects o f  the tort reforms indicates that the performance of general 

liability insurance was quite sensitive to the liability regime. States that adopted general 

reforms experienced increases in insurance profitability, decreased levels o f  losses, and 

lower prem ium s. Although some specific reforms, such a . modifications o f  joint and 

several liability, appear to be particularly influential, the general change in the liability 

climate that accom panies the reform effort also appears to be o f  consequence. The 

effects o f  tort reform on medical malpractice insurance proved less pronounced.”

Liability reforms, 1985-1987

“Follow ing the explosion in liability prem ium s in 1985, states became much more 

interested in liability reforming 1986 [see table]. The most prominent o f  the 1986 

m easures were the modifications o f  joint and several liability rules adopted by 16 states, 

which com posed  more than half o f  all prem iums for general liability and medical 

malpractice. Three o ther reform measures were adopted in at least ten states: limits on 

liability, limits on non economic damages, and our catch-all “other reform" measure. O f  

all the years w e will consider in this analysis, 1986 is the most prominent in terms o f  the 

extent o f  liability reform measures."



L iab ility  re fo rm s  in 1 9 8 6
Percentage of 

liability premiums 
affected

Type of reform Number 
of states

General
liability

Medical
mal­
practice

State list’

Modify joint and several 
liability

16 53% 55% Alaska, California, Colorado, 
Connecticut, Florida, Hawaii, 
Illinois, Michigan, Minnesota, 
Missouri, New Hampshire, 
New York, Utah, Washington, 
West Virginia, Wyoming a

Limits on liability 13 1 1 % 14% Alabama, Alaska, Colorado, 
Connecticut, Delaware, 
Hawaii, Indiana, Maine, 
Maryland, New Hampshire, 
Tennessee, Utah, Wyoming

Limits on non economic 
damages

1 0 14% 1 2 % Alaska, Colorado, Florida, 
Kansas, Maryland, Minnesota, 
New Hampshire, New Mexico, 
Oklahoma, Washington

Limits on punitive 
damages

Other reforms in 1986:

6 9% 7% Colorado, Florida, Minnesota, 
New Hampshire, New Mexico, 
Oklahoma

Modify collateral source 
rule

5 13% 9% Colorado, Connecticut, 
Indiana, Michigan, Minnesota

Provide for structured or 
periodic payments

7 1 2 % 1 0 % Alaska, Connecticut, Iowa, 
Maine, Michigan, Utah, 
Washington

Modify dram shop rules 11 17% 18% Arizona, Colorado, 
Connecticut, Indiana, 
Maryland, Michigan, Montana, 
New Hampshire, Tennessee, 
Utah, Wyoming

Modify statute of 
limitations

4 5% 5% Colorado, Connecticut, Maine, 
Washington

Limit attorney contingency 
fees

4 5% 3% Connecticut, Maine, New 
Hampshire, Wisconsin

a C o lo rado , U tah , and W yom in g  ab rogated jo in t and se ve ra l l ia b i l i t y  in 1986. The rem a in ing  s ta te s 
m o d if ie d  the doctrine .



C han g e  in rea l to ta l a n n u a l in su re r lo s s  and  p rem ium s , by lin e  1 9 8 5 -1 9 8 8  
(in  $ m illio n s )

Losses Premiums Loss Ratio 85 Loss Ratio 88

General liability $-4. 71 $5678 1 .1 2 0.62
Medical malpractice $-531 $1256 1 .2 2 0.79
Automobile $7924 $14201 0.75 0.71

Conclusion

“W holly  apart from the concern with whether the stringency o f  the present liability 

system  is optimal, it is, however, clear that the liability reform efforts in the m id-1980s 

did serve a constructive function. Before these reform efforts were enacted, liability 

markets were in substantial disarray. Insurance was too unprofitable to be offered at 

these rates over the long run. M any insurance companies denied coverage to parties 

seeking insurance. During this disruptive period, motels closed swimm ing pools, 

m unicipalities shut down playgrounds, and many firms withheld innovative but 

potentially risky products from the market."

“Insurance, like any other factor of production, should 
have a ready supply sold at a price that reflects its long- 
run cost. The liability reform efforts of the mid-1980s 
did more than constrain the spiraling costs of insurance. 
They stabilized insurance markets, and thereby fostered 
the sound functioning of the economy.”
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®  H o  w  D o e s  T o r t  C o s t  E s c a l a t i o n  

C o m p a r e  W i t h  G N P  G r o w t h ?

S  Tort cost growth fer outstripped GNP growth since 1930, increasing 300 times 
over this 57-year period, compared with a 50-fold increase for GNP.

■  Until shortly afterWorld War II, growth in both tort costs and the GNP ran fairly 
parallel. Only in the late 1940s and early 1950s did the two diverge, with tort costs 
consistently outpacii^ GNP growth.



S i n c e  1 9 8 0 ,  C o s t  

L e v e l e d  O f f  f o r  A l l  S o c i a l  S y s t e m s  

S a v e  T o r t s

■  As noted, cost escalation has moderated for all social systems but torts. Between 
1980 and 1987, for example, tort costs rose at an annual rate of 16%, or 10.6% 
when adjusted for inflation. This compares with the following annual increases 
(also adjusted for inflation) of:

□  5% for government health expenditures

□  4.5% for workers’ compensation costs

□  4.2% for Social Security expenditures

□  2 .7 %  f o r  G N P .



I n  t h e  F i n a l  A n a l y s i s ,

®  D o e s  N o t  E f f e c t i v e l y  S e r v e  

N e e d s

E f f i c i e n c y  C o m p a r k o n s  ,
A va ilab le to v ic tim

H If the tort system is judged as a method of compensating accident victims for 
their losses, it is both inefficient and unfair. Inefficient, because -mly half -  or less 
-  of the cost goes toward any form of compensation for victims, nfair, because 
many victims receive no compensation at all.
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T h e  E f f e c t  o f  1 9 8 0 s  
T o r t  R e f o r m  L e g i s l a t i o n  o n  

G e n e r a l  L i a b i l i t y  a n d  M e d i c a l  
M a l p r a c t i c e  I n s u r a n c e

by:

W. KIP VISCUSI
Departm ent o f  Economics, Duke University, Durham, N C  27708 

R IC H A R D  J. ZEC K H A U S E R
Kennedy School o f  Government, Harvard University, Cam bridge. M A 02138 

PA TRICIA B O RN
Departm ent o f  Economics, Duke University, Durham, N C  27708

G L E N N  B L A C K M O N
Delta Pacific, Olympia, W A  98501

Distributed by Alaskans For Liability Reform 
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Abstract

“A large number of states adopted tort reforms in the mid-1980s to limit the dramatic 

surge in insurance losses and premiums. Evidence based on liability insurance data by 

state indicates that these reforms substantially influenced general liability insurance. The 

levels of losses, premiums, and loss ratios (a measure of insurance profitability) all 

reflected the impact of the reform. The large-scale reform efforts in 1986 were 

particularly influential. Medical malpractice insurance was much less sensitive to the 

reform efforts.”

“Liability insurance markets in the mid-1980s were in disarray, with rapidly escalating 

awards and significant company losses. Substantial pressures were exerted on state 

legislatures to ease the burdens imposed by liability costs, and the policy process 

responded in many states. In this article, we examine the effect of those reforms. In 

particular, we seek to discover whether the tort reforms enacted in the mid-1980s had any 

effect on the claims paid by insurance companies or the premiums paid by consumers.

This inquiry in to the effects of the tort reforms indicates that the performance of general 

liability insurance was quite sensitive to the liability regime. States that adopted general 

reforms experienced increases in insurance profitability, decreased levels of losses, and 

lower premiums. Although some specific reforms, such as modifications of joint and 

several liability, appear to be particularly influential, the general change in the liability 

climate that accompanies the reform effort also appears to be of consequence. The 

effects of tort reform on medical malpractice insurance proved less pronounced.”

Liability reforms, 1985-1987

“Following the explosion in liability premiums in 1985, states became much more 

interested in liability reforming 1986 [see table]. The most prominent of the 1986 

measures were the modifications of joint and several liability rules adopted by 16 states, 

which composed more than half of all premiums for general liability and medical 

malpractice. Three other reform measures were adopted in at least ten states: limits on 

liability, limits on non economic damages, and our catch-all “other reform” measure. Of 

all the years we will consider in this analysis, 1986 is the most prominent in terms of the 

extent of liability reform measures.”
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L iab ility  re fo rm s  in 1 9 8 6
Percentage of 

liability premiums 
affected

Type of reform Number 
of states

General
liability

Medical
mal­
practice

State list

Modify joint and several 
liability

16 53% 55% Alaska, California, Colorado, 
Connecticut, Florida, Hawaii, 
Illinois, Michigan, Minnesota, 
Missouri, New Hampshire, 
New York, Utah, Washington, 
West Virginia, Wyoming a

Limits on liability 13 1 1 % 14% Alabama, Alaska, Colorado, 
Connecticut, Delaware, 
Hawaii, Indiana, Maine, 
Maryland, New Hampshire, 
Tennessee, Utah, Wyoming

Limits on non economic 
damages

1 0 14% 1 2 % Alaska, Colorado, Florida, 
Kansas, Maryland, Minnesota, 
New Hampshire, New Mexico, 
Oklahoma, Washington

Limits on punitive 
damages

Other reforms in 1986:

6 9% 7% Colorado, Florida, Minnesota, 
New Hampshire, New Mexico, 
Oklahoma

Modify collateral source 
rule

5 13% 9% Colorado, Connecticut, 
Indiana, Michigan, Minnesota

Provide for structured or 
periodic payments

7 1 2 % 1 0 % Alaska, Connecticut, Iowa, 
Maine, Michigan, Utah, 
Washington

Modify dram shop rules 11 17% 18% Arizona, Colorado, 
ConneC’cut, Indiana, 
Maryland, Michigan, Montana, 
New Hampshire, Tennessee, 
Utah, Wyoming

Modify statute of 
limitations

4 5% 5% Colorado, Connecticut, Maine, 
Washington

Limit attorney contingency 
fees

4 5% 3% Connecticut, Maine, New 
Hampshire, Wisconsin

a C o lo rado , U tah , and W yom in g  abrogated jo in t  and se ve ra l l ia b i li t y  in 1986. T h e rem a in ing  sta tes 
m od if ie d  the doctrine .
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C hang e  in re a l to ta l a n n u a l in su re r lo s s  and  p rem ium s , by lin e  1 9 8 5 -1 9 8 8  
(in  $ m illio n s )

■ Losses Premiums Loss Ratio 85 Loss Ratio 88

General liability $-4871 $5678 1 .1 2 0.62
Medical malpractice $-531 $ 1256 1 .2 2 0.79
Automobile $7924 $14201 0.75 0.71

Conclusion

“Wholly apart from the concern vv;th whether the stringency of the present liability 

system is optimal, it is, however, clear that the liability reform efforts in the mid-1980s 

did serve a constructive function. Before these reform efforts were enacted, liability 

markets were in substantial disarray. Insurance was too unprofitable to be offered at 

these rates over the long run. Many insurance companies denied coverage to parties 

seeking insurance. During this disruptive period, motels closed swimming pools, 

municipalities shut down playgrounds, and many firms withheld innovative but 

potentially risky products from the market.”

“Insurance, like any other factor of production, should 
have a ready supply sold at a price that reflects its long- 
run cost. The liability reform efforts of the mid-1980s 
did more than constrain the spiraling costs of insurance. 
They stabilized insurance markets, and thereby fostered 
the sound functioning of the economy.”
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Department of Commerce 
and Economic Development

D i v i s i o n  o f  i n s u r a n c e

S t a t e  o f  A l a s k a

Division o f Insurance Ninth Floor# State O ffice Building
P.O. Box 7 1 0 8 0 5  3 3 3  W illoughby Avenue
Juneau, AK 9 9 8 1 1 -0 8 0 5  Juneau , A laska 9 9 8 0 1
Phono (0 0 7 ) 4 6 5 - 2 ^ 5 7 3  FAX (9 0 8 ) 4 0 5 -3 4 2 2

FAX Transmittal

From: Barbara Thurston Date: January 1 4 , 1 9 9 4

To: Rosa Jerre l

Company:

Fax Number: 7 8 9 -3 4 3 3  

Number o f Pages: 2  

Hard Copy to  Follow : No

Hera Is the information you requested on t o e i 'e i  Liability rate changes. This is a history 
o f the rate changes filed by the Insurance Services O ffice (ISO ) which files on behalf o f 
m ost o f the companies selling General Liability insurance In A laska.

As you ran  see , there are several different types o f policies here ...I've marked with Xs the 
typo o l .iling (basic limits versus excess limits) and the type o f fo rm  (professional, premis­
es, or products liability) fo r each rate change.
This Information was taken o ff a special report generated by ISO in response to  my 
request fo r historical Information. While I believe that It Is all correct, I have not verified all 
the details m yse lf, so can 't guarantee that this information is free o f any errors.

Let me know if you have any questions as to how to interpret this chart.



________L  —
H

_l ...
i s t o r y  o

-1------ ----------1
f  IS O  G e i

J •
l e r a l  L ia t

I , • ! 
i i l i t y  R a t e  C h a n g e s  In  /

I ..! 
U a s k a

I
i I ----------- Products

1------------—Premises Professional Liability

Approval
nata
1/7/0-

Rate 
Change 
;:.i %)

Baste
Limits

Increased
Limits All

Manufacturers S 
Contraotora

Owners, 
Landlords, & 

Tenants

Physicians, 
Surgeons, 
and Dentists

i
1Hospitals

i 7.6 X X X •
r 2/1/8-* 128.6 X X X
} 2/17/8/;  40.1 X /-------- 1 ........

10/4/8/V  21 X X l
10/31/8/1 20 X X 1
11/29/841 6.6 X x |r

! 2/2/8E 1.3 X X
2/8/86 10.7 X X X
7/10/85 23.1 X X

I 11/1/85 43 .8 X X X
I 2/26/86 60 X X •

4/14/86 7.6 X X ,
6/13/88 15 .4 X X

. 7/3/86 8.9 X X
I 9/5/86 3 .3 X X
i 2/27/87 12.1 X X

3/2/87 30.0 x • X X
4/3/87 35 X X
6/15/87 31.6 X X

I 8/4/87 9.7 X X
j 3/30/88 •4.3 X X
I 7/19/89 •20 X X

1/11/90 -13.7 X X
I 1/12/90 1.1 X X X

2/19/92 6.1 X X X ____ I .
| 2/19/92 -12 X X X !
I 4/1/92 14 X i 1 X -----------
11/13/92 •3.2 ! X X X

1 1/7/93 0 I X X
! 4/16/93 -2.5 X X X i
8/24/93 0 X x !

I ii>i . . .
Notes; 1

TT"he effective date of an ISO filing Is generally 3  to 0 months after the approval date i
i 2 ’he rate change 19 the overall average, different "classes" (e.g, neurosurgeon va general !
i uractitioner) will probably have different changes apply to them
I 3 Basic" and "Increased" refer to the limits o f liability under the policy. Basic limits are !
j £bout $25 ,000 ; everything else Is an Increased limit. People who only purchase basic
I rnlts won't be affected by an Increased limit rate change, People who purchass

Iricreased limits are affected by both b3$io and Increased limit ohangeB. | i
I 4 ■"Broductfi", "Premises", and "Professional Liability" are different types o f policies.
I Products Includes completed operations (such as £ construction project); Premises Is
! what is purchased by most small businesses for risks oc jrrlng on their premises.
I 5 Tlla  filing approved on 4/1/92 only applied to governmental subdivisions. I

Page 1



NFIB Alaska
N a t i o n a l  F e d e r a t i o n  o f  

I n d e p e n d e n t  B u s i n e s s

Resa Jerrel, State Director

C i v i l  L i a b i l i t y  1 9 9 4  S u r v e y  R e s u l t s

N F IB
National Federation of 
Independent Business

Distributed by:
Alaskans For Liability Reform 

P.O. Box 201668, Anchorage, AK 99520



The following questions and answers concerning tort reform are the results 
from the NFIB Alaska (National Federation of Independent Business) 1994 
state ballot. Those surveyed were asked:

Should the legislature reform the Alaska tort law 
system by making the following changes?:

a.) Require construction and product liability actions 
involving personal injury, death, or property damage to 
be filed within six years of the accident?

YES 89% NO 4% UNDECIDED 7%

b.) Prevent injury claimants from naming only those 
businesses and individuals who have the deepest 
pockets?

YES 79% NO 9% UNDECIDED 12%

c.) Limit punitive damages to not more than three times 
that awarded for actual loss, or $200,000, whichever is 
greater?

YES 83% NO 8% UNDECIDED 9%



d.) Limit award for economic loss to $50,000 when the 
deceased is not survived by children, spouse or other 
dependent?

YES 78% NO 14% UNDECIDED 8%

e.) Make the courts and juries aware of any other 
awards the claimants may have received and deduct 
that amount from judgments?

YES 84% NO 10% UNDECIDED 6%

f.) Prohibit suits for damages if the injury or death 
occurred while the plaintiff was committing a crime?

YES 96% NO 3% UNDECIDED 1%
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HIGHLIGHTS FROM:

Product Liability News
Issue No. 7, 1993

A Publication of The Product Liability Coordinating Committee

1C01 19th St. N., #800 
Arlington, VA 22209 

703-276-5045

Distributed by Alaskans For Liability Reform 
P.O. Box 201668 

Anchorage, AK 99520 
Phone: 561-6250



Senate Committee Passes S. 687 by Wide M argin, 
Sets Stage for Victory in ‘94

“The (U.S.) Senate Commerce Committee recently approved the Product Liability 
Fairness Act, S. 687, by an unprecedented 16-4 vote.”

Said Bill Fay, executive director Product Liability Coordinating Committee... 
“This extremely strong vote is a testament to the leadership of the senators who are 
spearheading the Senate movement to change our current product liability system.

For the first time, a majority of the democrats on the Commerce Committee voted 
in favor of product liability legislation. The ‘aye’ vote on November 9 included all of the 
committee’s nine republicans and seven of the 11 committee democrats. In past efforts in 
the Commerce Committee, the bill has never received more than five out of eleven 
democratic votes.”

Sound Bites

“In 1985,1 opposed the legislation then being considered because I thought that it was 
skewed too much in favor of business. But sensible changes have been made over time to 
help consumers and promote fairness. Because of these changes, I now strongly support 
his product liability legislation.”

Sen. John D. Rockefeller (D-WV) 
in his opening statement at the 

Senate hearings on product 
liability in September

“If a manufacturer could not count on limiting its liability to risks that were known or 
knowable at the time of manufacture or distribution, it would be discouraged from 
developing new and improved products for fear that later significant advances in 
scientific knowledge would increase its liability.”

Supreme Court o f California 
Anderson v. Owens-Coming 

Fiberglass June 4, 1991

“We are the only country in the world in which, if you improve a product, it can be used 
against you.”

Bill Fay, executive director o f PLCC 
quoted in CoalVoice, 

Sept./Oct., 1993
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Litigation Taxes: The Hidden Cost
How much do American consumers pay in hidden “litigation taxes” every year? Author 
Philip J. Hermann went directly to manufacturers, trade associations, insurance 
consultants, and others to find out. The results can be found in his book The 96 Billion 
Dollar Game: You Are Losing. Here are his findings:

P ro d u c t/S e rv ic e  R e ta il A m oun t L itigation  P e rc en tag e
C ost

Baseball $6.00 $ 0 .1 8 3.0%
Lawn Mower, Riding Rotary 700.00 42.00 6.0%
Ski Lift Ticket 40.00 2.00 5.0%
Step Ladder, 8-foot 119.00 23.86 20.0%
aluminum
Maternity Delivery 1,200.00 399.50 33.0%
Hospital, 2 days for 3,000.00 500.00 17.0%
maternity
DTP Vaccine 11.50 2.40 20.9%
Wheel Chair, Motorized 1,000.00 170.00 17.0%

3



HIGHLIGHTS FROM:

A m e r i c a n  C o n s u l t i n g  E n g i n e e r s  C o u n c i l

L I A B I L I T Y  R E P O R T
Fourteenth Annual Professional Liability Survey Result 1992

A C EC  is a W ashington, D.C. based national professional association representing over 
5 ,000 private-practice consulting engineering firms. For more information, contact

J. Laing Bowles at 202-347-7474

Distributed bv Alaskans For Liability Reform 
P.O. Box 201668 

Anchorage, AK 99520 
Phone: 561-6250
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C l a i m s

Year Claims Made Claims Pending
_________________ Per 100 Firms Per 100 Firms

1992 45 82
1991 44 77
1990 40 60
1989 43 79
1988 47 84
1987 46 75

Method of Resolution: 1992 Percent

Negotiation 48 %
ADR: Mediation 10%

Arbitration 2 %
Other ADR 3 %

Litigation
Settled Prior to Court Award 20 %
Settled by Court Award 7 %
Other 10%

Total 100%

C o s t  o f  C l a i m s  S e t t l e d

Defense

By Firm $14,791
By Insurer $ 7,421

Award/Settlement

$20,007
$46,943

Percentage of Claims Settled Without Any 
Payment to Claimant: 37%



©
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I n s u r a n c e  C o s t  A s  A  P e r c e n t a g e  o f  B i l l i n g s

0 . 0 0 % 1--------------- T
1987 1988 1989 1990 1991

3.27%

1 9 9 2
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T h e  I n f o r m e r
Newsletter of Alaskans for Liability Reform January 1994 Vol. 3 No. 1

F a i r  A w a r d s  f o r  N o i l - E c o n o m i c  L o s s

Incorrect information about a cap on 
tion-cconornic aw ards has been fed to the 
public, primarily by trial lawyeis who reap 
the benefit o f  outrageously  high awards.

For exam ple, it has been stated that the 
cap would be unfair  for senior citizens and 
l hat calls for reform arc fueled by high medical 
premiums. N either  statement is accurate.

MB 292 ex tends the definition of non­
eco n o m ic  lo sse s  lo inc lude  c la im s  for 
wrongful death, adds loss o f  consortium, 
d a ri  lies what constitutes non-econom ic loss, 
and rem oves the need to prove “negligence," 
which is difficult to establish.

T he  bill in no way alters compensation 
for econom ic loss, such as medical care or 
w heelchairs .  It docs  estab lish  a cap  o f  
$5(X),(XX) for non-econom ic  loss o n ly - th a t ’s 
tut extra $5(X),(KX) over and above out-of- 
pocket expenses to an injured party.

Even the trial lawyers agree that the cap 
effects only 39? o f  lawsuits filed for personal 
injury o r  wrongful death.

An exam ple o f  979? o f  these lawsuits: A 
person is injured by a  privately ow ned truck

whose owner has only $250,(XX) total in insurance and assets 
-s t)  no award higher Ilian that is possible. If the same person 
was injured by a state-owned truck, they could be awarded 
millions for non-economic loss s imply because the state has 
virtually unlimited funds and insurance.

Is that fair? MB 292 establishes a fair cap for non­
economic loss thal applies loall plain tiffs and defendants and 
prevents inflated settlements based solely on ability to pay.
T#

Effects of HB 292 on Non-Economic Awards

s

Past Wage Loss 
>Future W age Loss 
Past Medical Cost 
Future Medical Cost 
Past Rehabilitation Costs 
Future Rehabilitation Costs 
Other Past Economic Losses 
Other Future Economic Losses 
Past Retirement Benefit 
Future Retirement Benefit 
Pain, Suffering, Inconvenience 
Physical Impairment, Disfigurement 
Loss of Enjoyment o f  Life 
Loss of Consortium

No Effect

No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No EfTect 
Limit $500,000 
Limit $500,000 
Limit $500,000 
Limit $500,000

Call to ACTION
Y O U  c a n  m a k e  t h e  d i f f e r e n c e

A s o f  1/19/94:
H B  292 w iis  in  th e H o u se  L a b o r  an d  C om m e rce  C o m m itte e . I ’ len se c o n ta c t c o m m itte e  
m e m b e r s , le t  th em  k n o w  yo u  s u p p o r t  th e  b i l l  a n d  u rg e  th em  to m ove th is  b i l l  in to  th e  H ou se .

To get IIB 292 moving, call or FAX:

Rep . B i l l H u d s o n ,c h a irm a n  
te p . E ld o n  M u ld e r  

R ep . B i l l  W i l l ia m s  
R ep . J e r r y  M n c k ie

p h o n e ,'/
465-3744
465-2647
465-3424
465-4925

FA X  »
465-6790
465-3518
465-3793
465-3517

Rep . Jo e  G re en  
R ep . B r ia n  P o rte r 
R ep . Jo e  S it to n

ph on e  II 
465-4931 
465-4930 
465-2327

F A X  U 
465-3516 
465-3834 
465-2294
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A laR strives for needed reforms
A L R  has doubled  ilsclTords to gel information about civil liability law so u l  lo business and governm ent leaders 

and to support passage o f  bills that will enact needed reforms .
Horace H unt is now the Executive Director. He brings 16 years c. ericnce in marketing and public relations 

to ALR. Bruce Po/./.i jo ined  us recently lo implem ent a public relations cam paign  that will get the attention of 
legislators, associations and the public. Lobbyists Sam Kito and Jerry Rcinwand arc working in Juneau to gain 
support for H ouse Bill 292 and we have the backing o f  a num ber o f  lobbyists representing o ther  groups.

As this legislative session begins, House Bill 292 is in the House Labor and Com m erce  Com m ittee  and a 
companion bill has been introduced in the Senate. ^

S t a t u t e s  o f  L i m i t a t i o n s  -  H o w  D o e s  A l a s k a  C o m p a r e ?
Includes .statute section number



O u r  G o a l s  E q u a l  

A l a s k a n s ’ W i s h e s

There area lot of statistics on these pages, 
hut we’d like you to take tew extra minutes to 
examine the tables so you’ll undcrstandcxacily 
where Alaskans stand with current civil 
liability statutes.

The NFIB survey shows lhat the majority 
of Alaskans want reasonable limits and 
equitablejudgments, rcgardlcssof the plaintiffs 
ability to pay. Alaskans want to prohibit suits 
brought by parlies injured or killed while 
committing a crime and they want juries to 
know about other awards a claimant has 
received.

Currently, Alaska’s statutes are unclear 
and sometimes contradictory, allowing 
unscrupulous parties to benefit from the 
loopholes while the innocent arc often 
victimized. ALR’s goals include bringing our 
statutes into line with those used fairly by 

wulhcrslatcs and loensurc statutes of limitations 
*arc clearly and consistently defined in our 
stale laws.

One example of abuse is the statute of 
limitations on the design and improvement of 
a building. Many suits name only the original 
builder because they have the best ability to 
pay and ignore the fact that upkeep of the 
building has been out of their control for 
decades. Our statutes have no cutoff date for 
the responsibility of designers and construction 
com panics. The only othercatcgory in Alaska’s 
laws with no statute of limitations is murder.

In House Bill 160, ALR proposed a 10- 
year statute of limitation for liability suits 
based 01  construction and design. This bill 
passed the House but was derailed when 
Senator Donley increased the time to 15 years 
andaddcda 15-year stalulcof repose. Buildings 
will be judged by today’s standards for work 
done three decades ago and those responsible 
for the building’s upkeep during those 30 
tears may not even be named in a suit.

Legislators need to compare our statutes 
of limitations with those in other stales and to 
recognize that the majori lyof Alaskans support 
fair reforms of our civil liability laws.

Civil Liability 1994 
Survey Results

The following questions and answers concerning toi l 
reform arc the results from the NFIB Alaska (National 
Federation of Independent Business) 1994statc ballot.

Those surveyed were asked:

Should the legislature reform the Alaska tort law 

system by making the following changes?:

a) Require construction and product liability actions 
involving personal injury, death, or properly damage 
to be filed within six years of the accident?
YES 89% NO 4% UNDECIDED 7%

b) Prevent injury claimants from naming only those 
businesses and individuals who have the deepest 
pockets?
YES 79% NO 9% UNDECIDED 12%

c) Limit punitive damages to not more than three times 
that awarded for actual loss, or $2(X),000, whichever is 
greater?
YES 83% NO 8% UNDECIDED 9%

d) Limit award for economic loss to $50,000 w'hen the 
deceased is not surviv ed by children, spouse or other 
dependent?
YES 78% NO 14% UNDECIDED 8%

c) Make the courts and juries aware of any other 
awards the claimants may have received and deduct 
that amount front judgments?
YES 84% NO 10% UNDECIDED 6%

f) Prohibit suits for damages if the injury or death 
occurred while the plaintiff was committing a crime? 
YES 96% NO 3% UNDECIDED 1 %
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F a i r  A w a r d s  f o r  N o n - E c o n o m i c  L o s s

Incorrect information about a cap on 
non-economic awards has been fed to the 
public, primarily by trial lawyers who reap 
the benefit of outrageously high awards.

For example, it has been stated that the 
cap would be unfair for senior citizens and 
that callsfor reform are fueled by high medical 
premiums. Neither statement is accurate.

HB 292 extends the definition of non­
economic losses to include claims for 
wrongful death, adds loss of consortium, 
clarifies what constitutes non-economic loss, 
and removes the need to prove “negligence,” 
which is difficult to establish.

The bill in no way alters compensation 
r economic loss, such as medical care or 

Wheelchairs. It does establish a cap of 
$500,000 for non-economic loss only- that’s 
an extra $500,000 over and above out-of- 
pocket expenses to an injured party.

Even the trial lawyers agree that the cap 
effects only 3% of lawsuits filed for personal 
injury or wrongful death.

An example of 97% of these lawsuits: A 
person is injured by a privately ow'ned truck

whose owner has only $250,000 total in insurance and assets 
- so no award higher than that L possible. If the same person 
was injured by a state-owned truck, they could be aw arded 
millions for non-economic loss simply because the state has 
virtually unlimited funds and insurance.

Is that fair? HB 292 establishes a fair cap for non­
economic loss that applies to all plaintiffs and defendants and 

\  prevents inflated settlements based solely on ability to pav.

Effects of HB 292 on Non-Economic Awards

Fast Wage Loss 
^Future Wage Loss 
Past Medical Cost 
Future Medical Cost 
Past Rehabilitation Costs 
Future Rehabilitation Costs 
Other Past Economic Losses 
Other Future Economic Losses 
Past Retirement Benefit 
Future Retirement Benefit 
Pain, Suffering, Inconvenience 
Physical Impairment, Disfigurement 
Loss of Enjoyment of Life 
Loss of Consortium

No Effect 
Nn Fffact—
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
Limit $500,000 
Limit $500,000 
Limit $500,000 
Limit $500,000
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ALR strives for needed reforms
ALR has doubled its effords to get information about civil liability laws out to business and government leaders 

and to support passage of bills that will enact needed reforms .
Horace Hunt is now the Executive Director. He brings 16 years experience in marketing and public relations 

W  ALR. Bruce Pozzi joined us recently to implement a public relations campaign that will get the attention of 
legislators, associations and the public. Lobbyists Sam Kilo and Jerry Reinwand are working in Juneau to gain 
support for House Bill 292 and we have the backing of a number of lobbyists representing other groups.

As this legislative session begins, House Bill 292 is in the House Labor and Commerce Committee and a 
companion bill has been introduced in the Senate.
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O u r  G o a l s  E q u a l  

A l a s k a n s ’  W i s h e s

There are a lot of statistics on these pages, 
but we’d like you to take few extra minutes to 
examine the tables so you’ll understand exactly 
where Alaskans stand with current civil 
liability statutes.

The NFIB survey shows that the majority 
of Alaskans want reasonable limits and 
equitable judgments, regardlessof the plaintiffs 
ability to pay. Alaskans want to prohibit suits 
brought by parties injured or killed while 
committing a crime and they want juries to 
know about other awards a claimant has 
received.

Currently, Alaska’s statutes are unclear 
and sometimes contradictory, allowing 
unscrupulous parties to benefit from the 
loopholes while the innocent are often 
victimized. ALR’s goals include bringing our 
statutes into line with those used fairly by 
other states and to ensure statutes of li mi tations 

( ^ 2  clearly and consistently defined in our 
state laws.

One example of abuse is the statute of 
limitations on the design and improvement of 
a building. Many suits name only the original 
builder because they have the best ability to 
pay and ignore the fact that upkeep of the 
building has been out of their control for 
decades. Our statutes have no cutoff date for 
the responsi bili ty of designers and construction 
companies.Theonlyothercategory in Alaska’s 
laws with no statute of limitations is murder.

In House Bill 160, ALR proposed a 10- 
year statute of limitation for liability suits 
based on construction and design. This bill 
passed the House but was derailed when 
Senator Donley increased the time to 15 years 
andaddeda 15-yearstatuteof repose. Buildings 
will be judged by today’s standards for work 
done three decades ago and those responsible 
for the building’s upkeep during those 30 

jj^ars may not even be named in a suit.
Legislators need to compare our statutes 

of limitations with those in other states and to 
recognize that the majorityof Alaskans support 
fair reforms of our civil liability laws.

Civil Liability 1 9 9 4  

Survey Results
The following questions and answers concerning tort 
reform are the results from the NFIB Alaska (National 
Federation of Independent Business) 1994 state ballot.

Those surveyed were asked:

Should the legislature reform the Alaska tort law 

system by making the following changes?:

a) Require construction and product liability actions 
involving personal injury, death, or property damage 
to be filed within six years of the accident?
YES 89% NO 4% UNDECIDED 7%

b) Prevent injury claimants from naming only those 
businesses and individuals who have the deepest 
pockets?
YES 79% NO 9% UNDECIDED 12%

c) Limit punitive damages to not more than three times 
that awarded for actual loss, or $200,000, whichever is 
greater?
YES 83% NO 8% UNDECIDED 9%

d) Limit award for economic loss to $50,000 when the 
deceased is not survived by children, spouse or other 
dependent?
YES 78% NO 14% UNDECIDED 8%

c) Make the courts and juries aware of any other 
awards the claimants may have received and deduct 
that amount from judgments?
YES 84% NO 10% UNDECIDED 6%

0  Prohibit suits for damages if the injury or death 
occurred while the plaintiff was committing a crime? 
YES 96% NO 3% UNDECIDED 1%
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B rett JACKSON and Linda 
Estrada, Petitioners,

v.
John  POWER, M.D.; Fairbanks Memori­

al Hospital; Lutheran Hospital and 
Homes Society of America, Inc.; Emer­
gency Room, Inc.; William H. Monta­
no, M.D.; and George Vrablick, M.D., 
Respondents.

No. S-1677.

Supreme Court 01 Alaska.

O ct 16, 1987.

Medical malpractice action was 
brought against hospital. The Superior 
Court, Fourth Judicial District, Fairbanks, 
Gerald J. Van Hoomissen, J., denied patient 
summary judgment and petition for review 
was filed. The Supreme Court, Burke, J., 
held th a t (1) hospital could not be held 
vicariously liable for negligence or mal­
practice of independent contractor/physi­
cian under enterprise liability; (2) genuine 
issue of material fact as to whether hospi­
tal held itself out as providing emergency 
care services to public precluded summary 
judgment for patient on apparent authority 
theory; and (3) general acute care hospi­
tal’s duty to provide physicians for emer­
gency room care was nondelegable.

Affirmed in part, reversed in part, and 
remanded.

1. Hospitals «=7
Doctrine of corporate negligence holds 

that hospital owes independent duty to its 
patients to use reasonable care to insure 
th a t physicians granted hospital privileges 
are competent, and to supervise medical 
treatment provided by members of its 
medical staff.

2. Hospitals «=7
Generally accepted rule is that where 

employment relationship exists between 
physician and hospital, hospital will be lia­
ble, under traditional rule of respondeat 
superior, for any negligence or malpractice 
which results in injury to hospital patient,

and conversely, no liability attaches to hos­
pital when physician is independent con­
tractor.

3. Hospitals ®=>7
Hospital could not be held vicariously 

liable for negligence or malpractice of inde­
pendent contractor/physician, committed 
while treating patient in hospital's emer­
gency room under theory of enterprise lia­
bility.

4. Hospitals ®=7
Two factors are relevant to finding of 

ostensible agen y in hospital context, in­
cluding whether patient looks to institution, 
rather than individual physician, for care 
and whether hospital holds out physician as 
its employee.

5. Principal and Agent <&=137(2)
Under theory of agency by estoppel, 

there must be actual reliance upon repre­
sentation of principal by person injured.

6. Principal and Agent^=»99" -~-N
Traditional rules of apparent authority J  

are applicable to hosptafandependentrCon^ 
tractor/physician relationship.

7. Judgm ent «=>181(33)
Genuine issue of material fact as to 

whether hospital held itself out as provid­
ing emergency care services to public and 
whether patient reasonably believed that 
physician was employed by hospital to de­
liver emergency room service precluded 
summary judgment for patient in medical 
malpractice action against hospital on theo­
ry of apparent authority.

8. Principal and Agent <5=159(1)
Application of apparent authority in 

hospital/emergency room physician situa­
tion does not require express representa­
tion to patient that treating physician is 
employee of hospital; nor is direct testimo­
ny as to reliance required absent evidence 
that patient knew or should have known 
that treating physician was not hospital 
employee when treatment was rendered.

9. Hospitals <£=7
Hospital licensed as general acute care 

hospital had duty to provide emergency
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room services and part of duty was to 
provide physician care in emergency room.

10. Hospitals e=7
General acute care hospital's duty to 

provide physicians for emergency room 
care was nondelegable, and thus hospital 
could not shield itself from liability by 
claiming that it was not responsible for 
results of negligently performed health 
care when law imposed duty on hospital to 
provide that health care.

11. Master and Servant <s=315
Nondelegable duty is established ex­

ception to rule that employer is not liable 
for negligence of independent contractors.

12. Hospitals <3=7
Rule that general acute care hospital’s 

duty to provide physicians for emergency 
room care is nondelegable does not change 
standard of care with which physician must 
comply and does not extend to situations 
where patient is treated by his or her own 
doctor in emergency room provided for con­
venience of doctor.

13. Hospitals e=7
Acute care hospital was vicariously lia­

ble as a matter of law for negligence or 
malpractice committed by physician on a 
patient who came to hospital seeking emer­
gency room services; physician was provid­
ed by hospital as part of its nondelegable 
duty to provide nonnegligent physician care 
in emergency room.

Michael Cohn, Dan A. Hensley, L. Ames 
Luce, Law Offices of L. Ames Luce, An­
chorage, for petitioners.

James J. Delaney, Howard A. Lazar, De­
laney, Wiles, Hayes, Reitman & Brubaker, 
Anchorage, for respondents Fairbanks Me­
morial Hosp. and Lutheran Hosp. & Homes 
Soc.

Peter J. Maassen, Burr, Pease & Kurtz, 
Anchorage, for respondents John Power, 
M.D. and Emergency Room, Inc.

David C. Crosby, Council & Crosby, Ju­
neau, for Health Ass’n of Alaska, amicus 
curiae.

Before RABINOWITZ, C.J., and 
BURKE, MATTHEWS and COMPTON, 
JJ.

OPINION 

BURKE, Justice.
This case presents an issue of first im­

pression in this state, concerning health 
care delivery in hospital emergency rooms. 
The1 question that we must resolve is 
whether a hospital may be held vicariously 
liable for negligent health care rendered by 
an emergency room physician who is not an 
employee of the hospital, but is, instead, an 
independent contractor. We hold that the 
hospital in this case had a non-delegable 
duty to provide non-negligent physician 
care in its emergency room and, therefore, 
may be liable.

I
On the evening of May 22, 1981, sixteen 

year old Brett Jackson was seriously in­
jured when he fell from a cliff. Jackson 
was airlifted to Fairbanks Memorial Hospi­
tal (FMH). Shortly after midnight, he was 
received in the hospital's emergency room.

Jackson was examined by respondent 
John Power, M.D., one of two emergency 
room physicians on duty at the time. Dr. 
Power's examination revealed multiple lac­
erations and abrasions of the patient's face 
and scalp, multiple contusions and lacera­
tions of the lumbar area, several broken 
vertebrae and gastric distension, suggest­
ing possible internal injuries. Dr. Power 
ordered several tests; but did not order 
certain procedures that could have been 
used to ascertain whether there had been 
damage to the patient’s kidneys. Jackson 
had, in fact, suffered damage to the renal 
arteries and veins which supply blood to 
and remove blood from the kidneys. This 
damage, undetected for approximately 9 to 
10 hours after Jackson's arrival a t FMH, 
ultimately caused Jackson to lose both of 
his kidneys.

II
Jackson and his mother, Linda Estrada, 

(hereinafter referred to collectively as Jack­
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son) filed suit. In their complaint they 
alleged negligence in the diagnosis, care 
and treatment Jackson received at FMH. 
Jackson moved for partial summary judg­
ment seeking to hold FMH vicariously lia­
ble as a m atter of law for the care ren­
dered by Dr. Power. In support of his 
motion, Jackson advanced three separate 
theories: (1) enterprise liability; (2) appar­
ent authority; and (3) non-delegable duty.

After briefing and argument, the superi­
or court held, as a matter of law, that FMH 
could not be held liable under an enterprise 
liability theory, and that genuine issues of 
material fact precluded summary judgment 
on the two remaining theories.1 We subse­
quently granted Jackson’s petition for re­
view of the court’s ruling.

Ill
[f] Initially, it is important to clarify 

the exact issue that we have been asked to 
resolve. Jackson has conceded, for pur­
poses of this appeal, that Dr. Power was 
not an employee of FMH, but an indepen­
dent contractor employed by respondent 
Emergency Room, Inc. (ERI), and that ERI 
and FMH are separate legal entities. Tra­
ditional rules of respondeat superior are, 
therefore, inapposite. Jackson also makes 
no claim that FMH was itself negligent in 
its selection, retention, or supervision of 
Dr. Power. Consequently, we have no oc­
casion to consider the doctrine of corporate

1. The superior court also rejected three motions 
for summary judgment by various respondents 
seeking to have Linda Estrada's claim against 
them dismissed on th r  ground that it was time 
barred by the statute of limitations. None of 
the respondents cross-petitioned for review of 
that issue.

2. The doctrine of corporate negligence holds 
that a  hospital owes an independent duty to its
patients to use reasonable care to insure that
physicians granted hospital privileges are com­
petent, and to supervise the medical treatment 
provided by members of its medical staff. See 
Tucson M edical Center v. Misevch, 113 Ariz. 34, 
545 P.2d 958, 960 (1976); Darling v. Charleston 
Com m unity Mem. Hosp., 33 I11.2d 326, 211 
N.E.2d 253 (1965); Pedroza v. Bryant, 101 
W ashed 226, 677 P.2d 166, 170 (1984); Johnson  
v. Misericordia C om m unity Hosp., 99 Wis.2d 
708, 301 N.W.2d 156 (1981). See generally, Jan- 
ulis & Homstcin, D am ned I f  You Do, D am ned I f

negligence.2 Jackson asks us to resolve 
only whether a hospital should be vicari­
ously liable, as a m atter of public policy, 
for the negligence or malpractice3 of an 
independent contractor/physician, commit­
ted while treating a patient in the hospital’s 
emergency room, under theories of (1) en­
terprise liability; (2) apparent authority; or
(3) non-delegable duty.

IV
As previously noted, this case presents 

this court with an issue of first impres­
sion.4

[2] The generally accepted rule is that, 
where an employment relationship exists 
between the physician and the hospital, the 
hospital will be liable, under the traditional 
rule of respondeat superior, for any negli­
gence or malpractice which results in inju­
ry to a hospital patient. E.g., Bing v. 
Thunig, 2 N.Y.2d 656, 163 N.Y.S.2d 3, 11, 
143 N.E.2d 3, 9 (N.Y.1957); Weldon v. 
Seminole Municipal Hospital, 709 P.2d 
1058, 1059 (Okla.1985). Conversely, no lia­
bility attaches to the hospital when the 
physician is an independent contractor. 
E.g. Greene v. Rogers, 147 Ill.App.3d 1009, 
101 Ill.Dec. 543, 547, 498 N.E.2d 867, 871 
(1986); Hill v. St. Clare’s Hosp., 67 N.Y.2d 
72, 499 N.Y.S.2d 904, 908, 490 N.E.2d 823, 
827 (1986). See generally Comment, The 
Hospital-Physician Relationship: Hospi­
tal Responsibility for Malpractice of Pky-

You Don't: Hospitals' Liability fo r Physicians' 
Malpractice, 64 Neb.LRev. 689, 702-08 (1985); 
Note. Hospital Corporate Liability: A n E ffective  
Solution to Controlling Private Physician Incom ­
petence, 32 Rutgers L J. 342, 360-72 (1979).

3. Jackson has yet to prove that any negligence 
or malpractice did in fact occur. In order to 
resolve the issue presented here, however, we 
must assume negligence. We, of course, ex­
press no opinion as to the actual merits of 
Jackson's claim.

4. In Baker v. W cmer, 654 P.2d 263, 267 n. 6 
(Alaska 1982), Baker appealed the trial court's 
rejection of his theory of vicarious liability in a 
wrongful death action against a physician, hos­
pital and attending nurse. Because we upheld 
the jury's finding that the defendants were not 
negligent, we did not reach the merits of the 
issue, "any theory of vicarious liability [being] 
irrelevant.” Id.
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sicians, 50 Wash.L.Rev. 385 (1975) (herein­
after “Comment, Hospital Responsibili­
ty").

Jackson concedes that Dr. Power was an 
independent contractor; however, he as­
serts tha t Alaska’s law of respondeat su­
perior mandates a result different than 
that which would be reached under the 
general rule.5 Jackson argues that our 
decision in Fruit v. Schreiner, 502 P.2d 
133 (Alaska 1972), establishes that the law 
of “vicarious legal responsibility” in Alaska 
is "enterprise liability." Thus, he con­
tends, if the enterprise impacts society and 
the negligent act occurred during an activi­
ty performed for the benefit or in the inter­
est of the enterprise, the enterprise is lia­
ble.

[3] Jackson’s argument proves unper­
suasive. First, Jackson's interpretation of 
Fruit is flawed. A close reading of that 
case shows that we did not view “enter­
prise liability” as a separate theory of lia­
bility or a distinct cause of action. Rather, 
enterprise liability was seen as one of two 
widely accepted theories used by courts to 
justify imposition of vicarious liability in an 
established employer/employee context. 
Id. a t 138-39. As was noted in Fruit: 

[T]he “enterprise” theory . . .  finds liabil­
ity whenever the enterprise cf the em­
ployer would have benefited by the con­
text of the act of the employee but for 
the unfortunate injury.

The rule of respondeat superior how­
ever, . . .  is limited to requiring an enter­
prise to bear the loss incurred as a result 
of the employee's negligence. The acts 
of the employee need be so connected to 
his employment as to justify requiring 
<-b-f t-vam ployer bear that loss,

5. The trial court decided the issue of the appli­
cability of enterprise liability as a m atter of law. 
We scrutinize questions of law under a de novo 
or independent judgment standard of review. 
H icklin v. Orbeck, 565 P.2d 159, 163 n. 6 (Alaska 
1977), rev'd on other grounds, 437 U.S. 518, 98
S.Ct. 2482, 57 L.Ed.2d 397 (1978). When re­
viewing a question of law, it is our "duty to 
adopt the rule of law that is most persuasive in 
light of precedent, reason and policy." Guin v. 
Ha, 591 P.2d 1281, 1284 n. 6 (Alaska 1979).

Id. a t 140-41 (emphasis added) (footnotes 
omitted). See generally Morris, Enter­
prise Liability and the Actuarial Pro­
cess—the Insignificance of Foresight, 70 
Yale L.J. 554 (1961).

Additionally, our decisions since Fruit 
show that we have applied the theory of 
respondeat superior only in an employ­
er/employee context, unless one of the well 
established exceptions to that rule exists. 
See, Parker Drilling v. O'Neill, 674 P.2d 
770, 775 (Alaska 1983); Williams v. Alyes- 
ka Pipeline Service Co., 650 P.2d 343, 349 
(Alaska 1982); Ham-.ond v. Bechtel Inc., 
606 P.2d 1269, 1273 (Alaska 1980); Barton 
v. Lund, 563 P.2d 875, 876 (Alaska 1977); 
Luth v. Rogers & Babler Construction, 
507 P.2d 761, 763-64 (Alaska 1973). Jack­
son’s theory presents no such exception.

Finally, the cases from other jurisdic­
tions cited by Jackson provide little support 
for his theory; those cases deal only with 
theories of apparent agency or corporate 
negligence. Moreover, although at least 
two courts appear to have implicitly indi­
cated a willingness to recognize a theory of 
enterprise liability, see Alden v. Prov­
idence Hospital, 382 F.2d 163, 166 (D.C. 
Cir.1967); Adamski v. Tacoma General 
Hospital, 20 Wash.App. 98, 579 P.2d 970, 
977 & n. 5 (1978), to date, no court has 
explicitly embraced that concept.6

In short, Jackson’s theory of enterprise 
liability is not yet the law in Alaska.

Jackson next argues that the trial court 
erred in holding that genuine issues of 
material fact prevented it from granting 
summary judgment on his theory of appar­
ent authority.

6. Some commentators have suggested an enter­
prise tort doctrine as a basis for imposing liabil­
ity for any tort occurring as part of the hospital 
enterprise. See Southwick, H ospital Liability: 
Tw o Theories Have Been Merged, 4 J. Legal Med. 
1, 3-5 (1983); Comment, Hospital Responsibility, 
supra  at 418-19.
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Although we have recognized the doc­
trine of apparent authority in other con­
texts, see City of Delta Junction v. Mack 
Trucks, 670 P.2d 1128, 1129-30 (Alaska 
1983) (national distributor and local fran­
chise); Perkins v. Willacy, 431 P.2d 141, 
142 (Alaska 1967) (husband and wife), this 
is the first time we have been asked to 
apply this doctrine to a hospital-indepen­
dent contractor/physician relationship.

Cases from other jurisdictions show a 
strong trend toward liability against hospi­
tals that permit or encourage patients to 
believe that independent contractor/physi­
cians are, in fact, authorized agents of the 
hospitals.7 These courts have held hospi­
tals vicariously liable under a doctrine la­
beled either “ostensible” or “apparent” 
agency or “agency by estoppel.” See Po- 
rubiansky v. Emory University, 156 Ga. 
App. 602, 275 S.E.2d 163, 168 (1981); 
Paintsville Hospital v. Rose, 683 S.W.2d 
255, 257 (Ky.1985); Mehlman v. Powell, 
378 A.2d 1121 (Md.1977); Grewe v. Mi 
Clemens General Hospital, 404 Mich. 240, 
273 N.W.2d 429, 432-33 (1978); Arthur v. 
St Peters Hospital, 169 NJ.Super. 575, 
405 A.2d 443 (1979); Hannola v. City of 
Lakewood, 68 Ohio App.2d 61, 426 N.E.2d 
1187, 1192 (1980); Weldon, 709 P.2d at 
1060; Themins v. Emanuel Lutheran 
Charity Bd., 54 Or.App. 901, 637 P.2d 155, 
158-59 (1982); Adamski v. Tacoma Gener­
al Hospital, 20 Wash.App. 98, 57'J P.2d 
970, 977 (1978); see generally Janulis & 
Homstein, supra a t 696-702. Although 
courts ana commentators often use these 
terms interchangeably, they are not theo­
retically identical.

[4] The "ostensible” or “apparent" 
agency theory is based on Section 429 of 
the Restatement (Second) of Torts (1965), 
which provides:

One who employs an independent con­
tractor to perform services for another 
which are accepted in the reasonable be-

7. The only exception to this modem trend of 
which we arc aware is Greene v. Rogers, 147 
Ill.App.3d 1009, 101 Ill.Dec. 543, 493 N.E.2d 867 
(1986). In Greene, the court specifically refused 
to apply apparent agency to a hospital-emergen­
cy room doctor relationship because "[t]he ab­
sence of the power to control the decision-mak-

lief that the services are being rendered 
by the employer or by his servants, is 
subject to liability for physical harm 
caused by the negligence of the contrac­
tor in supplying such services, to the 
same extent as though the employer 
were supplying them himself or by his 
servants.

Two factors are relevant to a finding of 
ostensible agency: (1) whether the patient 
looks to the institution, rather than the 
individual physician, for care; and (2) 
whether the hospital “holds out” the physi­
cian as its employee. Simmons v. St 
Clair Memorial Hospital, 332 Pa.Super. 
444, 481 A.2d 870, 874 (1984); see also 
Irving v. Doctors Hospital of Lake Worth, 
415 So.2d 55, 60-61 (Fla.App. 1982); Smith 
v. Si Francis Hospital, 676 P.2d 279, 282 
(Okla.App.1984).

[5] “Agency by estoppel,” in contrast, 
is predicated on the arguably stricter stan­
dard of the Restatement (Second) of Agen­
cy § 267 (1958). Section 267 provides:

One who represents that another is his 
servant or agent and thereby causes a 
third person justifiably to rely upon the 
care or skill of such apparent agent is 
subject to liability to the third person for 
harm caused by the lack of care or skill 
of the one appearing to be a servant or 
other agent as if he were such.

Under this theory, there must be actual 
reliance upon the representations of the 
principal by the person injured. Mehlman, 
378 A.2d a t 1123 

Thus, theoretically, there need be no 
causal relationship between the princi­
pal’s conduct and the plaintiff’s reliance 
to warrant a conclusion of ostensible 
agency; such a causal relationship and 
such a change of position, however, is 
the essence of estoppel to deny agency. 

Janulis & Homstein, supra a t 697.
[6] Jackson, in essence, asks us to 

adopt a rule of ostensible agency. FMH,

ing of the emergency room physician demands 
that the independent relationship between hos­
pital and emergency room physician be recog­
nized." Id. 101 Ill.Dec. at 547, 498 N.E.2d at 
871. We view Greene as an aberration depend­
ent upon reasoning which is not particularly 
persuasive.
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on the other hand, requests th a t we follow 
Greene and refuse to apply this doctrine in 
the hospital-physician context or, alterna­
tively, that we adopt a rule which is essen­
tially estoppel by agency. Although we 
find nothing antithetical about applying the 
doctrine of apparent authority to a hospital- 
independent contractor/physician relation­
ship, we perceive no reason to adopt a 
special rule in this area. We believe that 
traditional rules of apparent authority pro­
vide sufficient guidelines.

In City of Delta Junction, we defined 
the doctrine of apparent authority in Alas­
ka as follows:

Apparent authority to do an act is cre­
ated as to third persons by written or 
spoken word or any other conduct of the 
principal which, reasonably interpreted, 
causes the third person to believe that 
the principal consents to have the act 
done on his behalf by the person purport­
ing to act for him.

670 P.2d a t 1130 (quoting Restatement 
(Second) of Agency § 27, a t 103 (1958)). 
We went on to emphasize tha t it is the 
principal's conduct that gives rise to his 
liability and not the conduct of the alleged 
agent; “one dealing with an alleged agent 
must prove that the principal was respon­
sible for the appearance of authority, by 
doing something or permitting the alleged 
agent to do something th a t led others, in­
cluding the plaintiff, to believe that the 
agent had the authority he purported to 
have." Id. (quoting W. Seavy, Handbook 
of The Law of Agency § 8, a t 13 (1964)).

Relying on City of Delta Junction, the 
trial court held that existing factual dis­
putes required Jackson to submit his appar­
ent authority theory to the jury. When 
reviewing the denial of a motion for sum­
mary judgment, we must determine wheth­
er genuine issues of material fact exist, 
and if not, whether the moving party is 
entitled to judgment as a m atter of law. 
Alaska R.Civ.P. 56(c); Shotting v. Dilling-
8. The clinics continued to provide an additional 

physician for the graveyard shift on a rotation 
basis.

9. Jackson testified at his deposition that he re­
called being placed in the helicopter but had no 
recollection of being removed from it, being

ham City School District, 617 P.2d 9, 11 
(Alaska 1980). In reaching this decision we 
m ust draw all reasonable inferences in fa­
vor of the non-moving party and against 
the movant. Id.

Drawing all reasonable inferences in the 
light most favorable to FMH, the record 
shows the following: at the time of Jack­
son's accident, FMH was the only civilian 
hospital north of Anchorage providing 
emergency room services in Alaska. Two 
road signs in Fairbanks note the location of 
the hospital. However, neither of these 
signs specifically refei to the existence of 
emergency room services. The signs were 
not constructed or situated by FMH. In 
fact, FMH does no advertising a t all.

From the time of its establishment in 
1972, FMH has never staffed its emergen­
cy room with its own physician employees, 
but has always relied upon local physicians 
to provide that service. Prior to the forma­
tion of ERI in 1977, FMH’s emergency 
room was serviced by three local clinics, 
each providing one physician on a nightly 
basis. After 1977, ERI provided one physi­
cian on a nightly basis who worked a 14- 
hour graveyard shift (6:00 p.m. to 8:00
a.m.).8 While on duty in the emergency 
room, the ERI physician was “in charge" 
and no FMH personnel were responsible 
for either scheduling or monitoring the 
emergency room physicians. No contractu­
al arrangement existed between FMH and 
ERI for the provision of emergency room 
physicians.

In apparent non-life threatening situa­
tions the first person an incoming patient 
sees a t the emergency room is the admis­
sions clerk. Immediately adjacent to the 
clerk's desk is a sign which indicated that 
physicians from ERI were working in the 
emergency room. Although the exact 
state of Jackson's awareness is not entirely 
clear, there is evidence suggesting that he 
was admitted in a conscious state.9 Nei-

taken to FMH, or of meeting the doctor who 
treated him. On the other hand, the medical 
records indicate that Jackson appeared to be 
neurologically stable, completely oriented and 
gave no indication that he was unconscious or 
in distress. Moreover, at his deposition, Dr.
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ther Jackson nor his mother selected FMH 
as the place of treatment nor Dr. Power as 
Jackson's physician.

[7,8] From the above, a  jury could con­
clude that FMH held itself out as providing 
emergency care services to the public. A 
jury could also find that Jackson reason­
ably believed that Dr. Power was employed 
by the hospital to deliver emergency room 
service. I t  is also possible, however, that a 
jury could find to the contrary.10

Unless the evidence allows but one infer­
ence, the question of apparent authority is 
one of fact for the jury. City of Delta 
Junction, 670 P.2d at 1131; Themins, 637 
P.2d at 159; Adamski, 579 P.2d a t 978. In 
the case a t bar, the record is not suscepti­
ble to a single inference. This, the trial 
court properly denied summary judgment 
on this issue.

VI
Jackson's l'i-ial pou.t is that the trial 

court erred in refusing to rule, as a matter 
of law, that FMH, as a general acute care 
hospital, has a non-delegable duty to pro­
vide non-negligent physician care in its 
emergency room. In essence, Jackson's 
position is that when a hospital undertakes 
to operate an emergency mom as an inte­
gral part of its health care enterprise, pub­
lic policy dictates that it not be allowed to 
insulate itself from liability by shunting 
that responsibility onto another.

FMH, on the other hand, argues that a 
hospital does not have a non-delegable duty 
to guarantee safe treatment in its emergen­
cy room. Physicians, not hospitals, FMH 
asserts, have a duty to practice medicine 
non-negligently. Thus, according to FMH,

Power testified that "Jackson was talking" and 
"completely oriented."

10. In  this regard, we agree w ith the weight of
authority that application of apparent authority
in the hospital/emergency room physician situ­
ation does not require an express representation 
to the patient that the treating physician is an 
employee of the hospital. Nor is direct testimo­
ny as to reliance required absent evidence that 
the patient knew or should have known that the 
treating physician wtis not a hospital employee 
when the treatment was rendered. See cases 
cited supra  p. 1380.

a hospital cannot be held to have delegated 
away a duty it never had.

The trial court ruled that "[t]here cannot 
be a non-delegable duty if there is no con­
tractual relationship.” Since it was unclear 
from the evidence whether or not there 
was any contractual relationship between 
ERI and FMH, the court denied Jackson’s 
motion for summary judgm ent Initially, 
we note the trial court’s erroneous charac­
terization of the issue. By holding that 
there can be no "non-delegable duty if 
there is no contractual relationship,” the 
court confused the question of the exist­
ence of a duty with the issue of whether a 
duty is non-delegable. The flaw in this 
reasoning is self-evident. As FMH points 
out, a party cannot be held to have delegat­
ed away a duty it never had. Thus, the 
threshold question is whether FMH had a 
duty to provide emergency room care. 
Only if it did, is it necessary to determine 
what that duty entailed.

[9] FMH is licensed as a "general acute 
care hospital.” 11 As such, it is required to 
comply with state regulations designed to 
promote “safe and adequate treatment of 
individuals in hospitals in the interest of 
public health, safety and welfare.” AS 18- 
20.060. These regulations provided, a t the 
time of Jackson’s accident, that an acute 
care hospital skall "insure that a physician 
is available to respond to an emergency at 
all times.” Former 7 AAC 12.110(c)(2).11 
Thus, a t a minimum, the law imposed a 
duty on FMH to provide emergency care 
pnysicians on a 24-h^ur basis.

FMH, however, voluntarily assumed a 
much broader duty. At the time of Jack­
son’s accident, FMH was accredited by the

11. A general acute care hospital is a "facility 
which provides hospitalization for inpatient 
medical care of acute illness or injury and ob­
stetric care.” 7 AAC 12.100. *

12. In 1983. this regulation was amended to pro­
vide that "(a] general acute care hospital m ust 
provide . . .  [among other services not relevant 
here) emergency care services." 7 AAC 12.105 
(emphasis added).
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Joint Committee on the 
Hospitals (JCAH).13 In order to receive 
and maintain accreditation,14 FMH had to 
comply with the JCAH’s standards promul­
gated in the Accreditations Manual For 
Hospitals, Emergency Services. Standard 
I mandates that all accredited hospitals im­
plement a well defined plan for emergency 
care based on community need and the 
capability of the hospital. The JCAH stan­
dards also mandate, among other things, 
that: (1) FMH’s emergency room be direct­
ed by a physician member of the active 
medical staff (Standard II); (2) FMH’s 
emergency room be integrated with other 
units and departments of the hospital 
(Standard III); (3) that emergency care be 
guided by written policies and procedures; 
and (4) that the quality of care be contin­
ually reviewed, evaluated and assured 
through establishment of quality control 
mechanisms (Standard V),

Additionally, FMH’s own bylaws provid­
ed for the establishment and maintenance 
of an emergency room. Article X, section 
1(d)(1)(b) of FMH’s Medical Bylaws pro­
vides for an emergency room as one of the 
services of the hospital. Article XI, section 
3(e) provides for the creation of an emer­
gency room committee which is required 
among other things to:

(a) formulate rules and regulations for 
the continuous coverage of the emer­
gency room; and

(b) supervise the clinical work in that 
department.

[10] Based upon the above, it cannot 
seriously be questioned that FMH had a

13. The JCAH was formed in the early 1950's by 
the American College of Surgeons, the American 
College of Physicians, the American Hospital 
Association, and the American Medical Associa­
tion. Its purpose was to establish minimum 
hospital standards for patient care. For details 
of the program, see Domctte, The Legal Im pact 
on Voluntary S tandards in Civil Actions Against 
the Health Care Provider, N.Y.LAch.L.Rev. 925, 
925-28 (1977); Holbrook i t  Dunn, M edical M al­
practice Litigation: The Discoverability a n d  Use 
o f Hospitals' Quality Assurance Comm ittee  
Records, 16 W ashburn L J . 54, 57 (1976).

14. Hospitals voluntarily seek accreditation for 
financial and professional prestige reasons. 
First, accreditation by the JCAH means the hos-
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Accreditation of duty to provide emergency room services 
and that part of that duty was to provide 
physician care in its emergency room. 
Having so determined, we must next ascer­
tain whether FMH’s duty to provide physi­
cian care in the emergency room is non-del- 
egable. That is, we must determine wheth­
er, having assumed the duty to staff an 
emergency room, FMH should be allowed 
to avoid responsibility for the care ren­
dered therein by claiming that the physi­
cians it provides are not its employees. We 
conclude that it cannot.

[11] A non-delegable duty is an estab­
lished exception to the rule that an employ­
er is not liable for the negligence of an 
independent contractor. W. Keeton, D. 
Dobbs, R. Keeton, D. Owen, Prosser and 
Keeton on The Law of Torts, § 71 at 511- 
12 (5th ed. 1984). According to the late 
Piofessor Prosser, such a duty “may be 
imposed by statute, by contract, by fran­
chise or by charter, or by the common 
law.” Id, Among the duties considered 
non-delegable are the following:

[T]he duty of a carrier to transport its 
passengers in safety, of a railroad to 
fence its tracks properly or to maintain 
safe crossings, and of a municipality to 
keep its streets in repair; the duty to 
afford lateral support to adjoining land, 
to refrain from obstructing or endanger­
ing the puDlic highway, to keep premises 
reasonably safe for business visitors, to 
provide employees with a safe place to 
work; the duty of a landlord to maintain 
common passageways, to make repairs 
according to covenant, or to use proper

pital qualifies to participate in the federal Medi­
care and Medicaid programs. Accreditation by 
JCAH is deemed substantial compliance with 
the Medicare conditions of participation. 42 
UA.C. § 1395b1- (1982); 42 C.F.R. § 405.1901(d) 
(1986). See generally, Domette, supra  n. 13 at
927, Holbrook St Dunn, supra  n. 13, at 58. Sec* 
ond, JCAH accreditation is often a prerequisite 
to obtaining approval of internship and residen­
cy programs. See generally, American M edical 
Association Directory o f Accredited Residencies 3 
(1975-76), quoted in Domette, supra n. 13, at
928. Finally, the institution's reputation and 
standing in the community is affected by wheth­
er it receives JCAH accreditation. See Hol­
brook i t  Dunn, supra n. 13.
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care in making them, and no doubt oth­
ers.

Id. (footnotes omitted). However:
I t is difficult to suggest any criterion by 
which the non-delegable character of 
such duties may be determined, other 
than the conclusion of the courts that 
the responsibility is so important to the 
community that the employer should 
not be permitted to transfer it to an­
other.

Id. a t 512 (emphasis added). Accord, Alas­
ka Airlines v. Sweat, 568 P.2d 916, 925-26 
(Alaska 1977).

Our principal decision on non-delegable 
duty is Sweat, 568 P.2d 916. In that case, 
Sweat sued Alaska Airlines for injuries 
sustained in an air crash while traveling 
aboard a Chitina Air Service plane. Id. a t 
922. Chitina had been engaged under a 
contract with Alaska Airlines to service a 
portion of Alaska Airlines' regularly sched­
uled routes. Id. at 921, 922. Alaska Air­
lines contended that Chitina was an inde­
pendent contractor and therefore it was not 
liable for Chitina’s negligence. Id. a t 923. 
The trial court found Alaska Airlines vicari­
ously liable based on Restatement (Second) 
of Torts § 428. Id. On appeal, we af­
firmed the trial court's decision on the al­
ternative ground that Alaska Airlines owed 
a common law nondelegable duty of safety 
to its passengers. Id. a t 925. We rea­
soned:

We believe that the responsibility of a 
common carrier for the safety of its pas­
sengers is so important that the carrier 
should not be permitted to transfer it to 
another. A scheduled common carrier 
such as Alaska is given a monopoly or 
semi-monopoly primarily for the purpose 
of furnishing safe and reliable scheduled 
air transportation. I t  should not be per­
mitted to barter away its responsibility 
to the traveling public by means of con­
tracts with other carriers. If this were 
permissible, an air carrier could avoid 
liability by engaging in independent con­
tracts for furnishing food, maintenance 
of its planes and conceivably even for

15. See AS 18.20.020.

supplying crews. Regardless of whether 
such contracts may be permitted by reg­
ulatory authorities, the traveling public 
is entitled to look for protection to the 
certificated carrier responsible for the 
scheduled route.

Id. a t 926.
We have little trouble concluding that 

patients, such as Jackson, receiving treat­
ment at a hospital emergency room are as 
deserving of protection as the airline pas­
sengers in Sweat. Likewise, the impor­
tance to the community of a hospital’s duty 
to provide emergency room physicians ri­
vals the importance of the common-carri- 
ers' duty for the safety of its passengers. 
We also find a close parallel between the 
regulatory scheme of airlines and hospitals. 
Undoubtedly, the operation of a hospital is 
one of the most regulated activities in this 
state. Besides the license,15 and certificate 
of need,16 requirements mentioned above, a 
hospital must comply with state regula­
tions promulgated to control its activities, 
AS 18.20.070, 7 AAC 12.610; adopt a state 
approved risk management program “to 
minimize the risk of injury to patients,’’ AS 
18.20.075; and undergo “annual inspections 
and investigations” of its facilities, AS 18.- 
20.080. Failure to comply with these statu­
tory requirements can lead to suspension 
or revocation of the hospital’s license. AS 
18.20.050.

The hospital regulatory scheme and the 
purpose underlying it (to “provide for the 
development, establishment, and enforce­
ment of standards for the care and treat­
ment of hospital patients that promote safe 
and adequate treatment” AS 18.20.010), 
along with the statutory definition of a 
hospital, (an institution devoted primarily 
to providing diagnosis, treatment or care to 
individuals, AS 18.20.130(3)), manifests the 
legislature’s recognition that it is the hospi­
tal as an institution which bears ultimate 
responsibility for complying with the man­
dates of the law. I t  is the hospital that is 
required to ensure compliance with the reg­
ulations and thus, relevant to the instant 
case, it is the hospital that bears final ac-

16. See AS 18.07.031.
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countability for the provision of physicians 
for emergency room care. We, therefore, 
hold that a general acute care hospital’s 
duty to provide physicians for emergency 
room care is non-delegable. Thus, a hospi­
tal such as FMH may not shield itself from 
liability by claiming that it is not respon­
sible for the results of negligently per­
formed health care when the law imposes a 
duty on the hospital to provide that health 
care.

We are persuaded that the circumstances 
under which emergency room care is pro­
vided in a modern hospital mandates the 
rule we adopt today. Not only is this rule 
consonant with the public perception of the 
hospital as a multifaceted health care facili­
ty responsible for the quality of medical 
care and treatment rendered, it also treats 
tort liability in the medical arena in a man­
ner that is consistent with the commerciali­
zation of American medicine. Finally, we 
simply cannot fathom why liability should 
depend upon the technical employment sta­
tus of the emergency room physician who 
treats the patient I t  is the hospital’s duty 
to provid i the physician, which it may do 
through any means at its disposal. The 
means employed, however, will not change 
the fact that the hospital will be respon­
sible for the care rendered by physicians it 
has a duty to provide.

[12] This holding is necessarily limited. 
We do not change the standard of care 
with which a physician must comply, nor do 
we extend the duty which we find non-dele­
gable beyond its natural scope. Our hold­
ing does not extend to situations where the 
patient is treated by his or her own doctor 
in an emergency room provided for the 
convenience of the doctor. Such situations 
are beyond the scope of the duty assumed 
by an acute care hospital. Rather our hold­
ing is limited to those situations where a 
patient comes to the hospital, as an institu­

tion, seeking emergency room services and 
is treated by a physician provided by the 
hospital. In such situations, the hospital 
shall be vicariously liable for damages 
proximately caused by a physician’s negli­
gence or malpractice.

[13] In the instant case, Jackson came 
to FMH as an institution seeking emergen­
cy room services. Dr. Power was a physi­
cian FMH had a non-delegable duty to pro­
vide. FMH is, therefore, vicariously liable 
as a matter of law for any negligence or 
malpractice that Dr. Power may have com­
mitted. Accordingly, the trial court’s rul­
ing on this issue must be reversed. Jack­
son is entitled to partial summary judg­
ment on the issue of FMH’s vicarious liabil­
ity.

VII
For the reasons outlined above, the trial 

court’s denial of summary judgment on 
Jackson's theories of enterprise liability 
and apparent authority are AFFIRMED. 
However because we hold that FMH has a 
no::-delegable duty to provide non-negli- 
gent physician care in its emergency room, 
the trial court’s denial of summary judg­
ment on the theory of non-delegable duty, 
is REVERSED and REMANDED with in­
structions to enter partial summary judg­
ment on the issue of FMH vicarious liabili­
ty in favor of Jackson.

AFFIRMED in part; REVERSED in 
part; and REMANDED.

MOORE, J., not participating.
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this conclusion, we do not suggest th a t a damage action against several third par-
court apportionment would be inappropri- ties. A fter the Superior Court, Third Judi-
ate in other circumstances, so long as the cial District, Anchorage, Brian C. Shortell,
employer has notice and an opportunity to J., ruled that third parties were entitled to
be heard. Under the facts of this case, assert, as partial defense, that employee’s
however, since Gossett chose the board as employer was negligent, employee brought
the appropriate forum, the board should petition for review. The Supreme Court,
decide the question. Burke, J., held tha t although third parties

[2] We reject Gossett’s argument th a t could not reduce their total liability to em-
we rule that a 50/50 apportionment is ap- ployee in proportion to percentage of negli-
propriate under the facts of this case as gence attributable to employer, evidence of
this is a factual determination which cannot employer’s negligence could be relevant
be decided in the first instance on appeal, and admissible to prove that employer wastt.——. C.n._ 75( “ ^ ^  n'«nlmfor'q faultbe deciaeu m u k   ______
See Parker v. Northern Mixing Co., 756
P.2d 881 (Alaska 1988).

The judgm ent of the superior court is 
reversed and this case is remanded to the 
superior court with instructions to remand 
it to the Workers’ Compensation Board to 
apportion the settlement proceeds received 
in the third-party action from the defen­
dant Holmes between the claim of Perry 
Gossett and that of Marilyn Gossett.

REVERSED AND REMANDED.

Phillip C. LAKE; Cynthia B. Lake; Jerry  
R. Coburn; Mary L. Cobum; and Wor- 
mald Fire Systems, Inc.; Petitioners,

v.
CONSTRUCTION MACHINERY, INC.; 

JLG  Industries, Inc.; McDonald Indus­
tries, Inc.; and McDonald Industries 
Alaska, Inc.; Respondents.

No. S-3027.

Supreme Court of Alaska.
Feb. 23, 1990.

Employee who received 'orkers’ com­
pensation benefits for accident brought

third-party settlement to squeeze in ahead of 
the employer to claim some of the settlement 
proceeds. On the contrary, we conclude that 
the statute gives the employer a lien priority 
for the excess recovery from the third-party 
claim. Employee's request that we give Mari­
lyn Gossett some of the excess recovery is 
J — dismissed.

a n d  a o m i s s i u i c  j , * - . . . _____

entirely a t  fault, or that employer’s fault 
was superseding cause of employee's inju­

ry-
Reversed and remanded.

1. S tatutes <5=i90, 223.1
Ordinarily, unambiguous statute is en­

forced as written without judicial construc­
tion or modification; however, this rule is 
not controlling when seemingly unambig­
uous statute must be considered in conjunc­
tion with another act.

2. W orkers’ Compensation <3=2249
In tort action brought by injured em­

ployee who had recovered workers’ com­
pensation benefits, defendants could not 
reduce their total liability to employee in 
proportion to percentage of any negligence 
attributable to employer; however, evi­
dence of employer’s negligence could be 
relevant and admissible to prove that em­
ployer was entirely a t fault or that employ­
er’s fault was superseding cause of injury, 
with result that jury  could allocate all or 
none of total fault to employer. AS 09.17.- 
080, 23.30.055.

3. W orkers’ Compensation <£=>2142.20 
As result of exclusive liability provi­

sion of workers’ compensation law, employ-

M irilyn, of course, is not claim ing any portion 
of the excess recovery. The purpose o f the 
apportionm ent she sought was to separate her 
recovery from  the recovery by the employee. 
Only a  portion of the latter can be considered 
excess recovery by the employee.
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er may be joined as third-party defendant 
in employee’s tort action only when another 
party asserts express indemnity claim 
against it. AS 23.30.055.

Robert M. Libbey, Libbey & Suddock, 
Anchorage, for petitioners, Phillip C. Lake, 
Cynthia B. Lake, Jerry R. Coburn and 
Mary L. Coburn.

Gary N. Bloom, Harbaugh & Bloom, Spo­
kane, Wash., for petitioners, Jerry R. Co­
burn and Mary L. Coburn.

Constance Cates Ringstad and Winston 
S. Burbank, Call, Barnett & Burbank, Fair­
banks, for petitioner, Wormald Fire Sys­
tems, Inc.

Michael C. Geraghty and David D. Floer- 
chinger, Staley, DeLisio, Cook & Sherry, 
Inc., Anchorage, for respondent, Const. 
Machinery, Inc.

R. Craig Hesser, Hughes, Thorsness, 
Gantz, Powell & Brundin, Anchorage, for 
respondent, JLG Industries, Inc.

Paul H. Ashton and Colleen J. Moore, 
Guess & Rudd, Anchorage, for respon­
dents, McDonald Industries, Inc. and Mc­
Donald Industries, Alaska, Inc.

Before MATTHEWS, C.J., and 
RABINOWITZ, BURKE, COMPTON 
and MOORE, JJ.

OPINION 

BURKE, Justice.
An employee injured in the course of his 

employment brought a damage action 
against several third parties. He filed this 
petition after the superior court ruled that 
the third parties were entitled to assert, a? 
a partial defense, that the plaintiff's em­
ployer was negligent. The question that 
we must decide is whether the employer is 
one of the parties among whom the finder 
of fact must allocate fault pursuant to the

1. The distributor's sixth affirmative defense stat­
ed:

Pursuant to AS 09.17.080, any am ount of 
damages which the plaintiffs may have in­
curred as a  result of the aforementioned acci­
dent must be reduced by the percentage of 
fault attributable to [the employer].

rule of modified joint and several liability 
found in AS 09.17.080, thereby reducing 
the liability of the third parties to the em­
ployee. For the reasons set forth below 
hold that the employer’s negligence, if any, 
is relevant, but that its use by the jury 
limited.

I
The underlying facts are not in 

Phillip Lake suffered an injury in 
course and scope of his employment with 
Wormald Fire Systems, Inc., when he fell 
fifty feet from a manlift.

Lake filed products liability claims 
against the manlift manufacturer, JLG In­
dustries, Inc.; the distributor, Construction 
Machinery, Inc.; and several intermediate 
vendors. The distributor filed a third party 
complaint against the employer on a theory 
of express indemnity. The distributor de­
fended partly on the ground that the finder 
of fact should attribute negligence among 
all parties allegedly responsible for Lake’s 
injury, including the employer, and that the 
distributor's ultimate liability to Lake 
should be determined pursuant to the rule 
of modified joint and several liability found 
in AS 09.17.080(d).1

Lake moved to strike the defense, Alaska 
R.Civ.P. 12(f), arguing that the exclusive 
liability provision of the Workers’ Compen­
sation Act, AS 23.30.055, precluded the ui- 
er of fact from considering the negligence 
of the employer. The superior court denied 
the motion to strike and a subsequent mo­
tion for reconsideration. We granted 
Lake's petition for review.2

II
Under the Alaska Workers’ Compensa­

tion Act, AS 23.30.005-.270, an employer is 
liable to pay compensation to an employee 
injured in the course and scope of employ­
ment, regardless of fa u lt AS 23.30.045(a),

2. The caption of this opinion lists as "petition­
ers” all parties who appeared and argued in 
favor of reversing the o rder below; conversely, 
the "respondents" are all parties who argued 
that the order should be affirmed.
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of fact must fix the damage awards, and 
determine the respective percentages of 
fault. Id. The court then enters judgment 
on the basis of modified joint and several 
liability. AS 09.17.080(c), (d).

I l l
Petitioners contend that the superior 

court erred in refusing to strike the chal­
lenged defense because AS 09.17.080(a)(2) 
does not specifically include statutorily im­
mune employers in the group among whom 
the total fault must be allocated. Respon­
dents contend that the purpose of AS 09.- 
17.080 will be frustrated if the employer’s 
fault is not considered.

This is a question of statutory interpreta­
tion subject to the independent judgment 
standard of review. Norton v. Alcoholic 
Beverage Control Bd., 695 P.2d 1090, 1092 
(Alaska 1985). We will "adopt the rule of 
law that is most persuasive in light of 
precedent, reason, and policy.” Guin v. 
Ha, 591 P.2d 1281, 1284 n. 6 (Alaska 1979).

[1] The interpretation of a statute be­
gins with an examination of the language 
used. Ordinarily, au unambiguous statute 
is enforced as written without judicial con­
struction or modification; however, this 
rule is not controlling when a seemingly 
unambiguous statute must be considered in 
conjunction with another act. Hafling v.

party defendants and persons who have been 
released under AS 09.16.040, the court, unless 
otherwise agreed by all parties, shall instruct 
the ju ry  to answer special interrogatories or, 
if there is no jury, shall make findings, indi­
cating

(1) the amount o f damages each claimant 
w ould be entitled to recover if contributory 
fault is disregarded: and 

'?.) the percentage of the total fault of all of 
the parties to each claim  that is allocated to 
each claimant, defendant, third-party defen­
dant, and person who has been released from 
liability under AS 09.16.040.

(c) The court shall determine the award of 
damages to each claim ant in accordance with 
the findings, subject to a reduction under AS 
09.16.040, and enter judgm ent against each 
party  liable. The court also shall determine 
and state in the judgm ent each party’s eq­
uitable share of the obligation to each claim­
an t in accordance w ith the respective percent­
ages of fault.

( Inlandboatmen’s Union, 585 P.2d 870, 872 
(Alaska 1978). In that case, we will 
ine the legislative history and adopt a 
sonable construction which realizes 
tive intent, avoids conflict or inconsistt 
and gives effect to every provision of 
acts. Id. a t 873, 875, 877. Thus, we 
presume that the legislature enacted AS 
C9.17.080 w^th the Workers’

,ct in mind.
When we decided Arctic Structures, 

noted that the view espoused in 
Construction & Engineering Co. v. 
ers’ Compensation Appeals Board, 
Cal.3d 829, 150 Cal.Rptr. 888, 587 P.2d 
(1978), had “considerable m erit” 7 
P.2d a t 440. Respondents argue that the 
legislature recognized the merit of the Cali­
fornia rule and incorporated it into the law 
of Alaska when it adopted AS 09.17.080.

The legislature’s intent is not apparent 
from the plain language of AS 09.17 
080(a)(2). Although the legislature has au­
thorized the finder of fact to allocate fault 
among “each claimant, defendant, third- 
party defendant, and person who has 
released from liability under AS 09.16.040,” 
an employer does not fit easily within any 
of these categories.8

[2] When the legislature enacted AS 
09.17.080, it left intact the exclusive liabili­
ty and employer reimbursement provisions,

(d) The court shad enter judgm ent against 
each party liable on the basis of joint 
several liability, except that a party who is 
allocated less than 50 percent of the total fault 
allocated to all the parties may not be jointly 
liable fo r more than twice the percentage of 
fault allocated to that party.

7. In A ssociated Construction, the California Su­
preme Court ruled that the total liability for the 
employee's injury should be equitably allocated 
between the employer and third party tort­
feasors. 150 Cal.Rptr. at 895-96, 587 P.2d at 
691-92. The thir l parties' liability to the em­
ployee is reduced >y the employer’s share of the 
fault. Id. The employer's right to credit or 
reimbursement is limited to the am ount by 
which his compensation liability exceeds his 
proportional snare of the injured employee's 
recovery. Id.

8. See Uniform Comparative Fault Act § 2 com­
ment, § 6 comment, 12 U.L.A. 46, 53 (Supp. 
1989).
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knowing that we had declined to abrogate prove that the employer was entirely at 
the rules set forth in those statutes in the fault, or that the employer's fauit was a 
past, even though developments in the prin- superseding cause of the injury. However, 
ciples of general to rt law might suggest i, AS 09.17.080 presents a difficult factual 
that course. To the contrary, we hav^K  choice: the finder of fact may allocate all 
consistently and repeatedly refused to alter or none of the total fault to the employer.
the comprehensive statutory scheme gov­
erning employers’ rights and liabilities for 
workplace accidents. Absent a clear indi­
cation of legislative intent,9 we decline to 
retreat from the rule of law set forth in 
Arctic Structures v. Wedmore.

[3] It is irrelevant that the employer in 
this case is a third-party defendant based 
on an express indemnity agreement. As a 
result of the exclusive liability provision, an 
employer may be joined as a third-party 
defendant only when another party asserts 
an express indemnity claim against it. See 
Manson-Osberg Co. v. State, 552 P.2d 654, 
658-59 (Alaska 1976); see also Providence 
Washington Ins. Co. v. DeHavilland Air­
craft Co. of Canada, 699 P.2d 355, 357-58 
(Alaska 1985); Golden Valley Elec. Ass 'n 
v. City Elec. Serv., 518 P.2d 65, 69 (Alaska 
1974). However, the fact that the employ­
er is a third-party indemnity defendant in 
any particular case is a fortuity which does 
not alter the rule applicable to employer 
fault generally, even though it might affect 
the ultimate liability of the parties to the 
agreement.

Our refusal to abrogate the workers' 
compensation scheme does not necessarily 
render evidence of employer negligence in­
admissible. A third party tortfeasor may 
escape liability by proving that it was not 
negligent or that its negligence did not 
proximately cause the employee's injury. 
Thus, evidence of the employer's negli­
gence may be relevant and admissible to

9. The workers' compensation statute was never 
mentioned during the house and senate debates 
concerning the 1986 tort reform  provisions, ch. 
139, § 1, SLA 1986. Alaska State Senate Floor 
Debate (May 5, 1986) [hereinafter Senate De­
bate]; Alaska State House Floor Debate (May 8, 
1986) [hereinafter House Debate]. It is clear 
that the legislature was attempting to alleviate a 
perceived "crisis" in insurance rates and avail­
ability. See Senate Debate (remarks of Sens. 
Kelly and Faiks; House Debate (remarks of 
Rep. Navarre). The section on modified joint 
and seve. al liability was "the heart and soul of

It may not allocate only a portion of the 
total fault to the employer. Moreover, 
members of the bench and bar must take 
care in preparing jury instructions to pre­
vent a panel i *om attributing to the em­
ployee any negligence of the employer.

The decision of the superior court is RE­
VERSED and the case is REMANDED for 
further proceedings consistent with this 
opinion.

/w\
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Paul A.L. NELSON, Petitioner, 

v.
Loretto L. JONES, Respondent 

No. S-2663.

Supreme Court of Alaska. 

Feb. 23, 1990.

Following settlement in divorce action, 
father brought action against mother alleg­
ing abuse of process, malicious prosecu­
tion, and defamation based upon mother’s 
allegations of sexual abuse of their child. 
The Superior Court, First Judicial District, 
Juneau, Duane Craske, J., denied father’s 
discovery requests, and appeal was taken,

the bill.” Senate Debate (rem arks of Sens. Kel­
ly, Faiks and Halford); House Debate (remarks 
of Reps. Navarre, Hanley, and Pignalberi). Leg­
islators who endorsed a form of modified joiut 
and several liability argued that it represented a 
fair compromise limiting the potential liability 
of a tortfeasor guilty of only a small degree of 
negligence while at the same time perm itting an 
injured plaintiff to recover a substantial portion 
of his o r her damages. Senate Debate (remarks 
of Sen. Josephson); House Debate (rem arks of 
Reps. Navarre and Miller).
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N O N E M P L O Y E E  P H Y S I C I A N S  A N D  O T H E R  H E A L T H  P E R S O N N E L

HEALTH A SSO C IA TIO N  OF ALASKA
M a r c h  1 9 9 0

O n  O c t o b e r  16, 1 9 8 7 ,  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e d  i n  
J a c k s o n  v. P o w e r  (no. 3 2 3 7 )  t h a t  a g e n e r a l  a c u t e  c a r e  
h o s p i t a l  h a s  a  n o n d e l e g a b l e  d u t y  t o  p r o v i d e  e m e r g e n c y  r o o m  
s e r v i c e s ,  a n d  t h e r e f o r e ,  t h e  h o s p i t a l  i s  v i c a r i o u s l y  l i a b l e  
f o r  t h e  n e g l i g e n c e  o f  a n  e m e r g e n c y  r o o m  p h y s i c i a n .

** T h e  J a c k s o n  d e c i s i o n  i m p o s e s  l i a b i l i t y  o n  h o s p i t a l s  f o r  
t h e  n e g l i g e n c e  o f  n o n - e m p l o y e e  e m e r g e n c y  r o o m  p h y s i c i a n s  
s o l e l y  b e c a u s e  t h e  h o s p i t a l  i s  r e q u i r e d  b y  l a w  t o  p r o v i d e  
e m e r g e n c y  r o o m  s e r v i c e s  a n d  i s  r e g u l a t e d  i n  t h e  p r o v i s i o n  o f  
t h o s e  s e r v i c e s ,  w i t h o u t  r e q u i r i n g  t h e  p l a i n t i f f  t o  s h o w  t h a t  
t h e  h o s p i t a l  h a s  b e e n  n e g l i g e n t  o r  t h a t  i t  h a s  v i o l a t e d  a n y  
s p e c i f i c  r e g u l a t o r y  r e q u i r e m e n t .

** T h e  i m p l i c a t i o n s  o f  t h e  J a c k s o n  d e c i s i o n  e x t e n d  f a r  

b e y o n d  t h e  e m e r g e n c y  r o o m . A l t h o u g h  t h e  J a c k s o n  c a s e  d e a l t  
o n l y  w i t h  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  h o s p i t a l  a n d  n o n ­
e m p l o y e e  e m e r g e n c y  r o o m  p h y s i c i a n s ,  t h e  r a t i o n a l e  o f  t h e  
c a s e  l o g i c a l l y  e x t e n d s  t o  o t h e r  n o n - e m p l o y e e  p h y s i c i a n s  a n d  
h e a l t h  c a r e  p r o v i d e r s .  U n d e r  t h e  c o m m o n  l a w  p r i o r  t o  t h e  
J a c k s o n  d e c i s i o n  a h o s p i t a l  w a s  n o t  v i c a r i o u s l y  l i a b l e  f o r  
t h e  n e g l i g e n c e  o f  t h e  n o n - e m p l o y e e s  i f  t h e  h o s p i t a l  i t s e l f  
w a s  n o t  n e g l i g e n t  a n d  h a d  c o m p l i e d  w i t h  a l l  a p p l i c a b l e  
s t a t u t o r y  a n d  r e g a l a t o r y  r e q u i r e m e n t s .

** T h e  J a c k s o n  d e c i s i o n  r u n s  c o u n t e r  t o  m o d e r n  t r e n d s  o f  
a p p o r t i o n i n g  l i a b i l i t y  a c c o r d i n g  t o  f a u l t . R e c e n t  t o r t  
r e f o r m s  w e r e  d e s i g n e d  t o  p r o v i d e  s o m e  r e l i e f  t o  p u b l i c  
e n t i t i e s ,  w h i c h  w e r e  o f t e n  n a m e d  a s  " d e e p  p o c k e t ” 
d e f e n d a n t s ,  e v e n  t h o u g h  t h e i r  s h a r e  o f  t h e  r e s p o n s i b i l i t y  
f o r  t h e  i n j u r y  w a s  n e g l i g i b l e .  T h e  J a c k s o n  c a s e  i n s u r e s  
t h a t . m u n i c i p a l l y  o w n e d  a n d  n o n - p r o f i t  h o s p i t a l s  w i l l  b e  
n a m e d . a s  d e e p  p o c k e t _ d e f e n d a n t s  i n  e v e r y  c a s e  I n v o l v i n g  
p h y s i c i a n s  n e g l i g e n c e , _ e y _ e n _  t h o u g h  t h e  h o s p i t a l . w a s  n o t  
n e g l i g e n t  a n d  h a s _ d o n e _ e y _ e r y t h l n g .  w i t h i n  i t s  p o w e r  t o  c o m p l y  
w i t h  s t a t u t o r y  a n d  r e g u l a t o r y  r e g u i r e m e n t s . I n  o n e  r e c e n t  
c a s e ,  f o r  e x a m p l e ,  t h e  p l a i n t i f f  d i s m i s s e d  a l l  o f  t h e  
a l l e g e d l y  n e g l i g e n t  p h y s i c i a n  d e f e n d a n t s  a n d  w e n t  t o  t r i a l  
s o l e l y  a g a i n s t  t h e  c o r p o r a t e  h o s p i t a l .

** T h e  r u l i n g  w i l l  n o t  i m p r o v e  h o s p i t a l  a n d  e m e r g e n c y  r o o m  
c a r e b e c a u s e ,  b y  d e f i n i t i o n ,  t h e  J a c k s o n  r u l e  a p p l i e s  w h e r e  
t h e r e  i s  n o  f a u l t  o n  t h e  p a r t  o f  t h e  h o s p i t a l .  H o s p i t a l s  
h a v e  a l w a y s  b e e n  l i a b l e  f o r  t h e i r  o w n  n e g l i g e n c e ,  a n d  w o u l d  
c o n t i n u e  t o  b e  s o  l i a b l e  i f  J a c k s o n  w e r e  l e g i s l a t i v e l y  
r e p e a l e d .



F o r  m o r e  i n f o r m a t i o n  C o n t a c t ;
H a r l a n  K n u d s o n ,  E x e c u t i v e  D i r e c t o r  
H e a l t h  A s s o c i a t i o n  o f  A l a s k a  - 5 8 6 - 1 7 9 0

D a v i d  C r o s b y ,  A t t o r n e y
H e a l t h  A s s o c i a t i o n  o f  A l a s k a  - 5 8 6 - 1 7 8 6

J e r r y  R e i n w a n d ,  L o b b y i s t
H e a l t h  A s s o c i a t i o n  o f  A l a s k a  - 5 8 6 - 8 9 6 6
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R u l e  8 2  R e v i s i t e d :  A t t o r n e y  F e e  

S h i f t i n g  i n  A l a s k a

In 19 <2, the Alaska Supreme Court amended Civil Rule 82, the 
state’s unique attorney fee-shifting provision. The revision 
addresses some of the practical deficiencies of former Rule 82, as 
well as the supreme court’s concern that the rule deterred a large 
segment of the population from access to the courts. In addition 
to increasing the complexity of the rule, the supreme court has 
further entrenched a fee-shifting regime that is not adequately 
justified by its official or perceived purposes. This note concludes 
that Civil Rule 82 should be subjected to critical, empirical 
reevaluation.

I. I n t r o d u c t io n

The U n ite d  S tates is n e a rly  un ique in the worJ.d in  its app roach  
to  a tto rn e y  fees; u n de r the A m erican  ru le , each side g en e ra lly  bears 
its ow n a tto rn ey  fees in lit ig a tion .1 In  contrast, the Eng lish  “ lo s e r 
pays ”  ru le , used by m ost o th e r countries, requ ire s the losing  p a rty  
to  pay  a substan tia l p o rt io n  o f  the p reva iling  p a rty ’s a tto rn ey  fees.2 
A la s k a  is un ique in the U n ite d  States, since it has abandoned  the 
A m e ric a n  ru le  in  fa v o r o f  a com p lex fee sh ifting  system  that 
o rd in a r i ly  requ ire s the losing  p a rty  to  pay a p o rtion  o f  the w inn e r’ s 
a t to rn e y  fees.3

The “ litig a tion  exp lo s io n ”  in the U n ited  States has recen tly  
p ro p e lle d  a tto rn ey  fee sh ifting in to  the pub lic lim e ligh t. Segm ents 
o f  the business com m unity  and o th e r to rt re fo rm  advocates have 
c a lle d  f o r  m od ifica tion  o r  abandonm ent o f  the A m erican  ru le .4

Copyright © 1993 by Alaska Law Review

1. S e e  Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 247 
(1975).

2. S e e  g e n e r a l l y  Werner Pfennigstorf, T h e  E u r o p e a n  E x p e r i e n c e  w i t h  A t t o r n e y  

F e e  S h i f t i n g , 47 Law & CONTEMP. PROBS., Winter 1984, at 37.
3. Alan J. Tomkins & Thomas E. Willging, Taxation of Attorneys’ 

Fees: Practices in English, Alaskan, and Federal Courts 32 (1986).
4. During the Bush Administration, the President’s Council on Competitive­

ness issued a report calling for the adoption of a modified form of the English rule 
as a method to control litigation. Bradley L. Smith, Note, T h r e e  A t t o r n e y  F e e -

■«V‘|



430 ALASKA LAW REVIEW [Vol. 10:2

A ccord ing  to  these critics, the A m e rican  ru le  does lit t le  to  
d iscourage b o rd e r lin e  cases and m a rg in a lly  m otivated p la in tiffs .5 
T hey a rgue that requ iring  lo s ing  pa rties to  pay the w inners ’ fees 
w ou ld  d e te r p la in t iffs  f ro m  filin g  n on -m e rito r iou s  claims, and w ou ld  
encou rage the se ttlem en t o f  o th e r c laim s because o f  the h igher 
stakes in vo lv ed  w ith losing .6 D e fe n d e rs  o f  the A m erican  ru le , 
conve rse ly , m ain ta in  that a ll A m erican s a re  en titled  to th e ir day in 
cou rt.7 TTiey s tron g ly  op pose  a fe e  system  that m ight d iscourage 
ind iv idua ls o f  m od e ra te  m eans from  institu ting actions to  v ind icate 
th e ir rights.8

A m id  this n a tion a l debate su rround ing  the fu tu re  o f  the 
A m e rican  ru le , A la s k a  has re cen tly  re eva lua ted  the m erits o f  its 
un ique fee -sh ift in g  scheme. W h ile  there  a re  now  w e ll o v e r 100 
fe d e ra l and 2 ,0 0 0  state fee -sh ift in g  statutes in the U n ited  States,9 
A la s k a  is the o n ly  ju risd ic tion  that has en tire ly  re jec ted  the 
A m e rican  ru le .10 In  its p lace , A la s k a  has fash ioned a com p lex  
fee -sh ifting  a rrangem en t that com bines a p a rtia l sh ift in fa v o r  o f  
the p reva ilin g  lit ig an t11 w ith a fed e ra l-s ty le  o ffe r-o f- ju dgm en t 
dev ice .12 A fte r  a p e riod  o f  in tense scrutiny, the A la sk a  C iv il 
R u le s  C om m ittee  in  1992  recom m ended  substantia l rev isions to  
R u le  82 . T he A la s k a  Sup rem e C ou rt , desp ite inpu t from  a sizeab le

Shifting Rules and Contingency Fees: Their Impact on Settlement Incentives, 90 
Mich. L. Rev. 2154,2156 (1992) (citing P re s id e n t’s C ouncil on Com petitive­
ness, A g en d a  f o r  C ivil Ju s tic e  R eform  in A m erica 1,24-25 (1991)).

5. See, e.g., Phillip S. Figa, The "American Rule" has Outlived its Usefulness: 
Adopt the "English Rule," N a t’l  L.J., Oct. 20, 1986, at 13.

6. Id.
1. See, e.g., Roxanne Barton Conlin & Clarence L. King, Jr., Revisiting the 

"Loser Pays" Issue: English Rule, NaT’L L.J., Aug. 3,1992, at 27.
8. Id. (citing Fleischmann Distilling Corp. v. Maier Brewing Co., 386 TJ.S. 714 

(1967)).
A number of countries are considering reforms that would bring their legal 

systems closer to the American approach. Even England, despite its heavily tax- 
supported legal aid system, has considered modifying the English rule. A 1991 
report of Britain's Lord Chancellor called potential liability for an opponent’s 
litigation fees and costs ‘“arguably thr, major deterrent against taking legal 
action.’’’ Id. at 28 (quoting L o rd  C h a n c e l lo r ’s Dep’t ,  Review o f  F in an c ia l 
C onditions f o r  L e g a l  Aid: E lig ib ility  f o r  C ivil L e g a l Aid 37 (1991)).

9. TOMKINS & WlLLGING, supra note 3, at 31.
10. Id. at 32.
11. Alaska Civ. r . 82.
12. Alaska Civ. R. 68. This arrangement is often referred to as a “two-way” 

shift, whereas fee-shifting schemes that award fees only to prevailing plaintiffs 
employ a “one-way” shift.
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contingen t o f  the A la ska  B a r  to  e lim in a te  fee sh ifting en tire ly , 
im p lem en ted  these changes in O rd e r N o . 1118, which to o k  e ffe c t 
on  Ju ly  1 5 ,1 9 9 3 .

Th is n o te  ana lyzes the A la sk a  fee-sh ifting  system  in de ta il and 
argues tha t the state shou ld  re ta in  the p ro lix  m echanism  in its 
p resent fo rm  o n ly  i f  it im proves the lega l system  in iden tifiab le , 
desired ways. P a rt I I  p resents an overv iew  o f  fee sh ifting in 
A la sk a , w ith p a rticu la r emphasis on  fo rm e r R u le  82 and R u le  68. 
P a rt I I I  discusses the events and criticism  lead ing  to  R u le  8 2 ’s 
am endm ent. P a rt IV  exam ines the am ended ve rsion  o f  R u le  82 
and specu la tes as to  its p rob ab le  effects. P a rt V  exp lo re s  the 
possib le  p o licy  ra tiona le s fo r  A la s k a ’s fee-sh ifting system  and 
argues th a t the m echanism  em p loyed  is no t the best m eans to  
achieve these resu lts . F ina lly , p a rt V I  concludes that the usefu lness 
o f  am ended R u le  82 must be reexam ined em pirica lly .

I I .  O v e r v i e w  o f  F e e  S h i f t i n g  in  A l a s k a  B e f o r e  t h e  
A m e n d m e n t  o f  R u l e  82

A s th e re  is not yet any rep o rted  case law  discussing the 
op e ra tion  o f  R u le  82  in its am ended fo rm , and since the new ru le  
re ta ins m any o f  the basic p rov is ion s o f  the p r io r  ru le , fam ilia rity  
w ith A la s k a ’s p re -am endm en t fee-sh ifting  scheme is essen tia l. 
A la s k a ’s w e ll-estab lished  practice o f  fee  sh ifting can be traced back 
to  the te r r ito r ia l statutes o f  the early 1900 ’s.13 Today, A la s k a  C iv il 
R u le  82  gove rns the a llo c a tion  o f  a tto rn ey  fees in con junc tion  w ith 
R u le  68 , an o f fe r  o f  se ttlem ent device. The A la sk a  system , 
a lth ough  fu n c tion a lly  distinct from  the fee  taxa tion14 app roach  
under a pu re  Eng lish  ru le , em p loys a s im ila r tw o-way sh ift.

A la s k a  C iv il R u le  82 , suppo rted  by A la ska  Statu tes section 
0 9 .6 0 .0 1 0 15 and C iv il R u le  5 4 ,16 sets the genera l fram ew o rk  fo r

13. Gregory J. Hughes, Comment, Award of Attorney's Fees in Alaska: An 
Analysis of Rule 82, 4 UCLA-AlaSKA L. Rev, 129, 143 (1974).

14. The term "taxation,” as it is used in this note, refers io the process of 
determining the portion of one party’s litigation expenses that may be charged to 
another party.

15. Alaska Statutes § 09.60.010 provides:
The supreme court shall determine by rule or order the costs, if any, that 
may be allowed a prevailing party in a civil action. Unless specifically 
authorized by statute or by agreement between the parties, attorney fees 
may not be awarded to a party in a civil action for personal injury, death 
or property damage related to or arising out of fault, as defined in AS 
09.17.900, unless the civil action is contested without trial, or fully
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a tto rney  fe e  sh ifting . R u le  82 , b e fo re  its am endm ent, p rov ided  in 
re le v an t pa rt:

(a) Allowance to Prevailing Party
(1) U nless the court, in its discretion, otherwise directs, the 
following schedule of atto rney’s fees will be adhered to  in 
fixing such fees for the party recovering ̂ any money
judgm ent therein:

■\ -

A T T O R N E Y ’S FEES IN AVERA G E CASES

Judgm ent and, Contested W ithout Non-
if aw arded, trial contested
prejudgm ent 
interest

First $25,000 20% 18% 10%
Next $75,000 10% 8% 3%
Next $400,000 10% 6% 2%
Over $500,000 10% 2% 1%

Should no recovery be had, attorney’s fees may be fixed by 
the court in its discretion in a reasonable amount.

(2) In actions where the money judgm ent is not an accurate 
criterion for determ ining the fee to be allowed to the 
prevailing side, the court shall award a fee commensurate 
with the am ount and value of legal services rendered. An 
application for attorney’s fees in a default case exceeding 
$50,000 m ust specify actual fees.

(3) The allowance of attorney’s fees by the court in 
conform ance with the foregoing schedule is not to be 
construed as fixing the fees betweQn attorney and client.

(4) A tto rney ’s fees upon entry of judgm ent by default shall 
be determ ined bv the clerk. In all o ther m atters the court 
shall determ ine attorney’s fees. Awards not pursuant to the 
schedule set forth in subparagraph (1) of this Rule shall be 
m ade only upon motion.

(5) A  m otion for attorney’s fees must be filed within 10 
days after the date shown in the clerk’s certificate of 
distribution on the judgm ent as defined by Civil Rule 58.1.

contested as determined by the court.
Alaska Stat. § 09.60.010 (Supp. 1993).

16. Rule 54 provides in relevant part: "Except when express provision
therefore is made either in a statute of the state or in these rules, costs shall be 
allowed as of course to the prevailing party unless the court otherwise directs.” 
Alaska Civ. R. 54(d).
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Failure to  move for attorney’s fees within 10 days or such 
additional time as the court may allow, shall be construed 
as a waiver of the party’s right lo recover attorney’s fees.17

A la s k a ’s tw o-w ay fee -sh ifting  scheme was no t designed to 
re im bu rse  p reva ilin g  p a rtie s18 fo r  the fu ll am oun t o f  a tto rn ey  fees 
incu rred . R u le  82 , ra th e r, was in tended to com pensate a p reva iling  
pa rty  p a rt ia lly  fo r  the p rodu c tive w n r l r  H n n p  hyJii«Liaii.her a tto r: 
ney.19 T h e  fac t that, in practice, the actua l b ill fo r  a tto rn ey  fees 
m ay have been  seve ra l tim es the size o f  the fee aw ard was 
conside red  irre le v an t.20 Because the schedule set ou t in R u le  
8 2 (a ) (1 )  u su a lly  p ro v id ed  the basis fo r  taxa tion  when the p reva iling  
pa rty  re cov e red  a m on e ta ry  judgm en t, pa rtia l com pensation  was the 
com m on ou tcom e unde r A la s k a  law. In  fact, A la ska  tr ia l judges 
estim ated that the schedu le de term ined  the am oun t o f  taxa tion  in 
o v e r e igh ty pe rcen t o f  cases w ith m oneta ry  recovery .21 This 
percentage schem e a llow ed  judges to  expend m in im al tim e and 
resou rces in  adm in iste ring  schedu le-based award cases.

B e fo re  the am endm en t o f  R u le  82 , how ever, there w ere many 
situations in  which the schedu le was no t used to determ ine the size 
o f  a fe e  aw ard . W hen  the p reva iling  p a rty  did no t ob ta in  a 
m on e ta ry  rem edy , judges had d iscretion to fix a reasonab le  fee 
aw ard .22 I f  a ju d g e  de te rm ined  that a schedu le-based aw ard did 
no t accu ra te ly  re fle c t the va lu e  o f  the lega l services rende red , he o r  
she cou ld  a lso  d epa rt f ro m  the schedule. Typica lly , this was a 
concern in  equ itab le  o r  m ixed  equ ity-law  cases when an equ itab le  
rem edy was sough t, bu t som e m oneta ry  re lie f m ight have been 
g ran ted as w e ll.23 A lso , ove rcom pensa tion  was a concern  when 
la rge m on e ta ry  re cove rie s  w ere ob tained w ith a m in im um  o f  legal 
services. L ikew ise , unde rcom pensation  cou ld  have resu lted  from  
ha rd -fough t cases y ie ld ing  sm a ll recoveries. In  such cases, a judge

17. Alaska Civ. R. 82(a) (repealed 1993).
18. The “prevailing party" is generally “considered to be the party who has 

successfully prrsecuted or defended against the action, the one who is successful 
on the ‘main issue’ of the action and ‘in whose favor the decision or verdict is 
rendered and the judgment entered.’” Adoption of V.M.C., 528 P.2d 788,795 n.14 
(Alaska 1974) (quoting Buza v. Columbia Lumber Co., 395 P.2d 511,514 (Alaska 
19641).

(19) State v. Abbott, 498 P.2d 712, 731 (Alaska 1972).
20. Id.
21. Tomkins & W illg ing , supra note 3, at 42.
2.. Alaska Civ. R, 82(a)(1) (repealed 1993).
23. Tomkins & W illg ing , supra note 3, at 34 n.130.
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w ou ld  then aw ard “ a fee  com m ensura te with the am oun t and va lue 
o f  the leg a l services re n d e red .” 24 T he cu rren t system , as am ended, 
s im ila r ly  a llow s judges to  exercise the ir d iscretion when the 
schedu le-based aw ard is ob v iou s ly  in app rop ria te .25

F u rth e rm o re , in specia l instances fu ll com pensation  was 
a llow ed  unde r the p re -am endm en t-ru le , and this is pe rm itted  a fte r 
the am endm en t'a s  w e ll? 6 B ad  fa ith  actions a re  one such in ­
stance.27 Pub lic  in te rest28 p la in tiffs  a re  a lso  perm itted  fu l l re c o v ­
ery, w h ile  de fendan ts w ho  p reva il in pub lic in terest litiga tion  may 
b SU en ied  a n jra t to rn e y T e e  com pensation .29

Judges ad d ition a lly  had d isc retion  to d isa llow  any a tto rn ey  fee 
aw ard based up on  the equities o f  the case o r  o th e r va lid  reasons.30 
M o re o v e r , th e  tr ia l cou rt re ta ined  the op tion  o f  n o t characterizing 
e ith e r p a rty  as “ p reva ilin g ,”  th e reby denying any fee recovery .31

T he  A la s k a  Sup rem e C ou rt g ranted b road  d iscretion to  tria l 
cou rt judges in m ak ing  fee  de term inations under R u le  82 . U p on  
appe lla te  review , aw ards m ade pu rsuant to  the schedule were 
p resum p tive ly  va lid .32 Thus, the p reva iling  p a rty  was no t requ ired

24. Alaska Civ. R. 82(a)(2) (repealed 1993).
25. See A la sk a  Civ. R. 82(b)(3); text accompanying note 120.
26. See A la sk a  Civ. R. 82(b)(3); text accompanying note 120.
27. See, e.g., Alaska N. Dev., Inc. v. Alyeska Pipeline Serv. Co., 666 P.2d 33, 

42 (Alaska 1983), cert, denied, 464 U.S. 1061 (1984); Gold Bondholders Protective 
Council v. Atchison, T. & S. F. Ry., 658 P.2d 776, 779 (Aiaska 1983); Davis v. 
Hallet, 587 P.2d 1170,1171-72 (Aiaska 1978); Malvo v. J. C. Penney Co., 512 P.2d 
575, 587-88 (Alaska 1973).

28. The four criteria that determine whether a suit qualifies as one of public 
interest are:

(1) Is the case designed to effectuate strong public policies?
(2) If the plaintiff succeeds will numerous people receive benefits from 
the lawsuit?
(3) Can only a private party have been expected to bring the suit?
(4) Would the purported public interest litigant have sufficient economic 
incentive to file suit even if the action involved only narrow issues 
lacking general importance?

Anchorage Daily News v. Anchorage School Dist., 803 P.2d 402, 404 (Alaska 
1990); see also Locb v. Rasmussen, 822 P.2d 914,921 n.18 (Alaska 1991); Citizens 
Coalition For Tort Reform v. McAlpine, 810 P.2d 162, 171 (Alaska 1991).

29. See, e.g., Anchorage Daily News, 803 P.2d at 404; City of Anchorage v. 
McCabe, 568 P.2d 986,993-94 (Alaska 1977); Gilbert v. State, 526 P.2d 1131,1136 
(Alaska 1974).

30. See Haskins v. Sheldon, 558 P.2d 487, 495 (Alaska 1976); Cooper v. 
Carlson. 511 P.2d 1305,1309-11 (Alaska 1973).

31. Tobeluk v. Lind, 589 P.2d 873, 877 (Alaska 1979).
32. Babinec v. Yabuki, 799 P.2d 1325,1337 (Alaska 1990).
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to supp ly item ized  reco rd s o f  counse l’ s services to  ju s t ify  such 
awards.33 A  tr ia l ju d g e ’s fa i lu re  to  adhere to the schedule w ithou t 
stating the reasons fo r  dev iating , how ever, constitu ted reve rs ib le  
e r ro r .3*1 U p o n  re ve rsa l, the appe lla te  c ou rt w ou ld  o rd in a r i ly  
rem and  the fee  d e te rm in a tion , fo rc ing  the tr ia l ju d g e  to ap p ly  the 
schedu le o r  a rticu la te  an adequate  exp lan a tion .35 B u t i f  the tria l 
cou rt specified in  the re co rd  its reasons fo r  departing  from  the 
schedu le, it had b ro ad  d isc re tion  to  aw ard am oun ts g rea te r than 
those pe rm itted  unde r the schedu le .36 The A la s k a  cou rts ’ len ien t 
abuse -o f-d isc re tion  standard  tended n o t to  d istu rb  tria l cou rt 
aw ards un less the d e te rm in a tion  was “ a rb itra ry , capric ious, 
m an ifestly  un reasonab le , o r  . . . stem m ed from  an im p ro p e r 
m o tiv e .” •*' M o re o v e r , “ a t r ia l judge need n o t [have m ade] fo rm a l 
findings o f  fact and conclusions" o f  law  to  ju s t ify  his decision 
denying a tto rn e y ’s fees: A n  o ra l exp lana tion  on  the reco rd  . . . 
[was] su ffic ien t.” 38 F o r  exam p le , an award exceed ing fifty  pe rcen t 
o f  the actua l a tto rn ey  expenses incu rred  was deem ed reasonab le ,39 
bu t one exceed ing n ine ty  pe rcen t o f  the am oun t requested by the 
p reva iling  p a rty  was h e ld  to  be excessive when there was no 
ev idence that the losing p a rty ’s c la im s w ere “ fr iv o lou s , vexatious, 
o r  devo id  o f  g ood  fa ith .” 110 A n  aw ard based o n  c la im ed a tto rn ey  
fees that appea red  to  be c le a r ly  excessive re q u ire d  a rem and  f o r  a 
new  fee  aw ard  based upon re a son ab le  expend itu res .41

W hen  the p reva ilin g  p a rty  re cove red  n o  m on e ta ry  judgm en t, 
appe lla te  rev iew  d iffe re d  slightly . A s w ith m on e ta ry  recoveries , a 
su ffic ien t exp lan a tion  was req u ire d  i f  the tr ia l cou rt re fu sed  to 
aw ard a tto rn ey  fees to  the p reva ilin g  party .42 A  m ere statem ent

33. Id.
34. Stefano v. Coppock, 705 P.2d 443, 446 (Alaska 1985).
35. Id.
3£. Taylor Constr. Servs. v. URS Co., 758 P.2d 99,103 (Alaska 1988).

( ^ )  Alvey v. Pioneer Oilfield Servs., 648 P.2d 599, 601 (Alaska 1982); see also 
Alaska Placer Co. v. Lee, 553 P.2d 54 (Alaska 1976); Palfy v. Rice, 473 P.2d 606, 
613 (Alaska 1970) .

38. Urban Dev. Co. v. Dekrcon, 526 P.2d 325, 328 (Alaska 1974).
39. Stevens ex rel. Park View Corp. v. Richardson, 755 P.2d 389, 396 (Alaska 

1988).
40. State v. University of Alaska, 624 P.2d 807, 818 (Alaska 1981).
41. Zcilinger v. SOHIO Alaska Petroleum Co., 823 P.2d 653, 659 (Alaska 

1992).
42. Pratt v. Kirkpatrick, 718 P.2d 962 (Alaska 1986); see supra note 34 and 

accompanying text.
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that “ [u ]n d e r the circum stances ju s tic e  w ill best be served i f  each 
pa rty  bears [its] ow n costs and a tto rn e y ’s fees”  was no t conside red  
a su ffic ien t exp lan a tion .43 G en e ra lly , cou rts a iso had to exp la in  
fu ll a tto rn ey  fee  awards.44 I f  the tr ia l cou rt did aw ard fees, 
how ever, it d id  no t have to  supp ly  reasons fo r  its judgm en t as long  
as the aw ard was o n ly  fo r  p a rt ia l expenses.45

In  practice, A la s k a ’s fo rm e r fee-sh ifting  reg im e based upon  
schedu le-based taxa tion  was deem ed  a “ fast, uncom p licated , easily  
m anaged en te rp rise ”  that judges conducted w ithin m inutes.46 
W ith  schedu le-based fee  aw ards, taxa tion  requ ired  noth ing m o re  
than a sim p le  m o tio n  request.47 T he  m oving pa rty  subm itted 
a ffidav its con ta in ing  a tto rn ey s ’ b illing  rates and the num ber o f  
hou rs w o rked  on  the p a rticu la r aspects o f  the case. Since fee  
sh ifting had becom e an accepted institu tion  in the A la ska  lega l 
system , schedu le-based aw ards w ere g ene ra lly  no t contested .48

N o t eve ry  case was so  stra igh t-fo rw ard . In  app rox im a te ly  
tw enty-five to  th irty  pe rcen t o f  the cases, the p reva iling  p a rty  
c la im ed , u nde r R u le  8 2 (a ) (2 ) ,  th a t the schedu le was no t an accurate 
basis f o r  ta xa tion .49 In  these instances, the parties w ou ld  file  
b rie fs  and the ju d ge  w ou ld  decide w hether o r  no t to  use the 
schedu le . I f  a t r ia l ju dge  e lec ted  n o t to  use the schedule, the 
taxa tion  process becam e even  m o re  tim e-consum ing. T he judge  
had to  de te rm ine what constitu ted a reasonab le  fee  as w e ll as what 
percentage o f  it w ou ld  be aw arded . Th is p rocedu re  o ften  en ta iled  
lo n g e r b rie fs  from  the parties , and occas iona lly  hearings and 
discovery .50 T he  judge  engaged in a s im ila r reasonab le  fe e  and 
percentage re cov e ry  d e te rm in a tion  when the p reva iling  p a rty  
received no  m on e ta ry  judgm en t.

A la s k a  judges em p loyed  va ry ing  p rocedu res fo r  de te rm in ing  
what constitu ted reasonab le  fees. S om e judges ca re fu lly  exam ined 
each en try  o f  the fee  pe titions fo r  acceptability , reca lcu lating the 
num ber o f  re a son ab le  hou rs a fte r subtracting unnecessary expend i-

43. Curran v. Hastrcit^r, 579 n 14, 530 (Alaska 1978).
44. Moses v. McGarvey, 614 P.2u 1363,1368-69 (Alaska 1980).
45. Wickwire v. Arctic Circle Air Servs., 722 P.2d 930, 935 (Alaska 1986).
46. Tomkins & W illg ing , supra note 3, at 41-42.
47. Id. at 41.
48. Id.
49. Id. at 41 & n.149.
50. Id. at 42.
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tu ie s  o f  tim e and hou rs  spent on non -p reva iling  issues.51 E ven tu ­
a lly , the judges d ra fted  a fee  o rd e r conta in ing b r ie f findings o f  fact 
suppo rting  the fe e  aw ard .

O th e r judges re lie d  on  a m o re  in tu itive app roach . They used 
th e ir experience and gene ra l sense o f  the case to estim ate an 
acceptab le benchm ark  range fo r  the to ta l fee .52 These judges 
lo o k e d  at the ave rage h o u r ly  fees in th e ir districts and m u ltip lied  
th is figure by an estim ate o f  the num ber o f  h ou rs requ ired  fo r  the 
type o f  case at hand . T hey  com pared  this estim ate with the 
am oun t requested  in the fee  pe tition . A  request w e ll ab ove the 
benchm ark  estim ate w ou ld  have rece ived c lo se r scrutiny ; otherw ise, 
ju dges o fte n  “ rubbe r-s tam ped ”  the fee  request.53 U sing  this 
m e thodo logy , judges com p le ted  the en tire  taxa tion  process in 
m inutes, com pa red  w ith abou t an h ou r fo r  the a lte rn a tive  process 
ou tlin ed  above .54

A fte r  ca lcu la ting  the to ta l reasonab le  fee unde r e ith e r o f  the 
tw o methods, ju dges had to de te rm ine the ap p rop ria te  frac tion  o f  
th is fee  to  sh ift. T he A la sk a  Sup rem e C ou rt, b e fo re  am ending 
R u le  82 , p ro v id ed  n o  set gu ide line fo r  do ing so. T he  text o f  fo rm e r 
R u le  82  ca lled  f o r  easonab le  am oun t “ com m ensura te w ith the 
am oun t and va lu e  o i lega l services rend e red .” 55 U n d e r this loose  
standard , t r ia l ju dges app lied  w ide ly  va ry ing percentages fo r  s im ila r 
types o f  cases, c reating  a high deg ree o f  unpred ictab ility . The 
p ro p o rt io n  o f  fees sh ifted  w ou ld  fa ll anyw here betw een twenty and 
e igh ty percent o f  the reasonab le  fees, and anyth ing in this range 
w ou ld  g ene ra lly  no t be reve rsed  on  appea l.56 O n e  p rac titione r 
ob se rved  that aw ards at the uppe r end o f  this range were m o re  
com m on : “ [t ]h e  p reva iling  pa rty  de fendan t typ ica lly  receives
betw een 4 0 %  and 8 0 %  o f  the actua l a tto rney  fees in cu rred .” 57

In  sum , schedu le-based taxation  ope ra ted  fa ir ly  sm oo th ly  and 
e ffic ien tly  unde r fo rm e r R u le  82. Few  schedu le-based awards were 
appea led , com pu ta tion  was a sim p le process, and the am ount o f  the

51. Id. at 42-43.
52. Id. at 42, 44.
53. Id. at 44-45.
54. Id. at 44.
55. Alaska Civ. R. 82(a)(2) (repealed 1993).
56. Andrew J. Klcinfeld, Alaska: Where the Loser Pays the Winner's Fees, 

JUDGES’ J., Spring 1985, at 4, 6.
57. Memorandum from Mark E. Wilkcrson, Esq., lo Christine Johnson, Esq., 

Court Rules Attorney, Alaska Court System 2 (Oct. 15,1992) (on file with Alaska 
Law Review).
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aw ard was a p red ic tab le  func tion  o f  the size o f  the judgm en t. 
W hen  schedu le-based com pu ta tion  was in app rop ria te , how ever, 
g rea te r ju d ic ia l tim e and resou rces w ere requ ired  at the tr ia l cou rt 
leve l. A dd ition a lly , the am bigu ity inhe ren t in de te rm in ing  a 
reasonab le  fe e  resu lted  in  a la rg e  num be r o f  appea led  awards. 
A cco rd ing  to  a 1982  survey, m o re  than  on e -fifth  o f  the cases 
com ing b e fo re  the A la s k a  Sup rem e C ou r t conta ined a tto rn ey  fee 
issues.58

A  com p le te  discussion o f  the A la s k a  fee-sh ifting  system  a lso  
requ ires con side ra tion  o f  the in te rac tion  betw een R u le  82  and R u le  
68 , a fed e ra l-s ty le  o ffe r-o f- ju d gm en t ru le . S ing ly and in com b ina ­
tion , these ru les p ro fo u n d ly  shape litig a tion  and se ttlem ent 
incentives. R u le  68  p rov ides :

(a) A t any time m ore than 10 days before the trial begins, either 
the party making a claim or the party defending against a claim 
may serve upon the adverse party an offer to allow judgm ent to 
be entered in com plete satisfaction of the claim for money or 
property o r to the effect specified in the offer, with costs then 
accrued. The offer may not be revoked in the 10 day period 
following service of the offer. If within 10 days after service of 
the offer the adverse party  serves written notice that the offer is 
accepted, either party may then file the offer and notice of 
acceptance together with proof of service, and the clerk shall 
enter judgm ent. A n offer not accepted within 10 days is 
considered withdrawn and evidence of the offer is not admissible 
except in a proceeding to  determ ine costs. The fact that an offer 
is m ade but not accepted does not preclude a subsequent offer.

(b) If the judgm ent finally rendered by the court is not more 
favorable to the offeree than the offer, the prejudgment interest 
accrued up to the date judgm ent is entered shall be adjusted as 
follows:

(1) if the offeree is the party  making the claim, the interest 
rate will be reduced by the am ount specified in AS 
09.30.065 [2% per year] and the offeree must pay the costs 
and attorney’s fees incurred after the making of the offer 
(as would be calculated under Civil Rules 79 and 82 if the 
offeror were the prevailing party). The offeree may not be 
aw arded costs or attorney’s fees incurred after the making 
of the offer.
(2) if the offeree is the party defending against the claim, 
the interest rate will be increased by the amount specified 
in AS 09.30.065 [2% per year].

58. TwMKINS an d  W illg ing , supra note 3, at 46 n.157 (citing Note, Slale 
Attorney Fee Shifting Statutes: Are We Quietly Repealing the American Rule?, 47 
Law & Contbmp. Probs., Winter 1984, at 321, 345).
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(c) W hen the liability of one party to another has been deter­
m ined by verdict o r order or judgm ent, but the am ount or extent 
of the liability remains to be determ ined by further proceedings, 
the party adjudged liable may m ake an offer of judgm ent, which 
shall have the sam e effect as an offer m ade before trial if it is 
served within a reasonable time not less than 10 days prior to 
the com m encem ent of hearings to determ ine the amount or 
extent of liability/'9
U n d e r  A la s k a  C iv il R u le  68 , e ith e r p a rty  m ay m ake a fo rm a l 

o f fe r  o f  judgm en t to be en te red  f o r  a specified am oun t p lus costs. 
In  p ractice , how ever, the de fendan t is usua lly  the p a rty  that m akes 
the o f fe r . I f  the p la in t i f f  re jects the o f fe r  and la te r ob tains a 
recove ry , which, inc lud ing  p re judgm en t in terest, is less than the 
am oun t o f  the o f fe r  p lu s p re judgm en t in terest, the de fendant is 
trea ted  as the “ p reva ilin g  party .”  C onsequently , the de fendan t 
w ou ld  be en tit led  to  a tto rn ey  fees and costs from  the tim e o f  the 
o f fe r  since, un lik e  the re la tiv e ly  little -u sed  F ede ra l R u le  68 ,60 
A la s k a  R u le  68  pe rm its p a rtia l com pensation  fo r  a tto rney fees 
pu rsuan t to  R u le  82. Because costs a re  o ften  m in im a l, the impact 
o f  A la s k a  R u le  68  stem s p rim a rily  from  its in te rac tion  with R u le  
82 .61

T he  fo llow in g  s a m p le  illu stra tes this re la tionsh ip .67 D e fe n ­
dan t m akes a se ttlem en t o f fe r  to  P la in t i f f  fo r  $50 ,000  p lus costs and 
a tto rn ey  fees. I f  P la in t i f f  chooses to  accept this o f fe r , she m ay file  
f o r  R u le  82  a tto rn ey  fees and R u le  7 9  costs. U s ing  the “ contested 
w ithou t t r ia l”  co lum n  o f  the schedu le in R u le  82 , the fee  award 
equa ls $6 ,500 . A dd ing  in the m in im a l costs usua lly  recove rab le  
u nde r R u le  79 (assum e $1 ,500 ), t i n  to ta l o f fe r  is w o rth  ap p ro x i­
m ate ly  $58 ,000 .

Suppose , how ever, that P la in t i f f  re jects the o f fe r , proceeds to 
tr ia l and receives a judgm en t o f  o n ly  $10 ,000 . A lso , assume that 
the in ju ry  occu rred  th ree  years b e fo re  the judgm en t and that the

j;xr j .
vmtjK! •

u , .

59. A laska Civ. R. 58.
60. The United Staten Supreme Court in Marek v. Chesny, 473 U.S. 1 (1985), 

held that a plaintiff who rejects a defendant’s Federal Rule 68 offer and obtains 
a positive judgment less than the amount of the offer loses the right to collect 
post-offer attorney fees. Id. at 10. This rule applies oniy to cases governed by 
federal fee-shifting statutes, which are usually pro-plaintiff. Plaintiffs in the federal 
system, therefore, never risk having to pay the defendant’s legal fees by turning 
down an offer of settleme at, since there is no statutory basis for pro-defendant fee- 
shifts.

61. Klcinfcld, supra rote 56, at 5.
62. See id. at 5-7 (providing the basis for the hypothetical used in this note).
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re le van t in te rest ra te  was 5 % . Since the aw ard  p lus p re judgm ent 
in te rest, ap p ro x im a te ly  $11 ,500 , is less than  the $50 ,000  o f fe r , 
D e fe n d an t w ill be conside red  the p reva iling  p a rty  under R u le  82. 
T he re su lt can be  disastrous.

I f  D e fe n d a n t ’s reasonab le  a tto rn ey  fees a re  app rox im ate ly  
$60 ,000 , and i f  lie  w ise ly  m ade the se ttlem en t o f fe r  ea rly  in the

a fte rw ards, P la in t i f f  su ffe rs  a ne t loss from  the litigation . F o r 
exam p le , i f  the c o u rt sh ifts 3 0 %  o f  the reasonab le  fees,63 P la in t i f fs  
$ 11 ,500  ju d gm en t and  p re judgm en t in te rest w ill be o ffs e t by an 
$ 18 ,000  fee  aw ard  to  the d e fendan t and o th e r costs a llow ab le  under 
R u le  68 (assum e $200  fo r  subpoena costs f o r  w itnesses). In  
add ition , P la in t i f f  in cu rred  h e r ow n non -re im bu rsab le  costs (assum e 
$10 ,000  f o r  expe rt w itnesses) and pays h e r a tto rn ey  whom  she h ired  
on  a con tingen t fe e  basis (assum e 3 0 %  o f  $ 11 ,500 , o r  $3 ,450 ). A s 
an end re su lt o f  th e  lit ig a tion , P la in t i f fs  net loss reaches $20 ,150 .M 
B u t fo r  the in te rp la y  betw een R u le  68 and R u le  82 , P la in t if f w ou ld  
have been con s id e red  the p reva ilin g  pa rty  and  lik e ly  been spared 
any net o u t-o f-p o c k e t expense.

III. T h e  R o a d  T o w a r d  A m e n d in g  C i v i l  R u l e  82
In  the sp ring o f  1992 , C h ie f Justice R ab in ow itz  o f  the A la ska  

Sup rem e C o u r t appo in ted  a subcom m ittee o f  the C iv il R u le s  
S tand ing C om m itte e  to  cons ide r possib le  changes to  R u le  82. 
Specifica lly , the c o u rt requested  that the subcom m ittee consider 
w hether R u le  82  d e te rre d  a la rg e  segment o f  the popu la tion  from  
vo lu n ta ry  access to  th e  courts.

Th is issue cam e to  the c o u rt ’ s a tten tion  p a rt ly  by v irtue o f  the 
sup rem e c o u rt ’s ow n  decision  in  Bozarth v. Atlantic Richfield Oil 
Co.65 John  B o z a r th , a p i lo t em p loyed  by A tlan tic  R ich fie ld  
( “ A R C O ” ) , was d ischarged fo r  re fu sing to  partic ipate in his

63. Amended Rule 82 sets a 30% fixed rate for the portion of attorney fees 
that are recoverable from non-monetary judgments. ALASKA Civ. R. 82; see also 
text accompanying note 120.

64. Actually, the loss is even higher after accounting for the provision on 
prejudgment interest in Rule 68. See A la sk a  Civ. R. 68 (b)(1), (2). If, as in the 
preceding example, Plaintiff’s judgment fails to exceed the amount of the offer, the 
prejudgment interest rate is lowered by 2%. This scenario would reduce her 
judgment plus interest from $11,500 to $10,900. Her net loss then rises by $420, 
after accounting for the contingent fee arrangement, to $20,570.

d iscove ry p rocess so  that the bu lk  o f  the fees were incu rred

65. 833 P.2d 2 (Alaska 1992).
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em p lo y e r ’ s random  drug -testing p rog ram .66 B o za rth  sued , c la im ­
ing that he was fired  in re ta lia tion  fo r  “ w h istle -b low ing ”  activi­
ties.67 T he  tr ia l cou rt g ran ted  A R C O ’s m otion  f o r  sum m ary 
ju d gm en t o n  tw o independen t grounds.68 A R C O  then m oved  fo r  
a tto rn ey  fees equa l to  7 0 %  o f  the $156 ,425 in expenses actua lly  
in cu rred . F ind ing  a sm a ll overcharge , the cou rt de te rm ined  that 
the fu l l am oun t o f  rea sonab le  fees was $152 ,000 . T he cou rt 
aw arded  5 0 %  o f  this am oun t, som e $76 ,000 , as p a rtia l com pensa­
tion  pu rsuan t to  R u le  82 .69

O n  appea l, in add ition  to  contesting the sum m ary judgm en t, 
B o za rth  opposed  the a tto rn ey  fee  aw ard . H e  argued that the $165 
to  $175  p e r h o u r ra te  charged by de fense counse l was excessive.70 
T he  sup rem e cou rt fo u n d  that B o za rth  had fa ile d  to  present 
ev idence th a t such h o u r ly  fees w ere un reasonab le , o r  that the w ork  
p e rfo rm ed  by the a tto rn eys was unnecessary o r  in app rop ria te .71 
A d d ition a lly , the m a jo r ity  reasoned that the 5 0%  p ro p o rt io n  “ [fe ll] 
c om fo rta b ly  w ith in the p a rt ia lly  com pensato ry  standard  o f  C iv il 
R u le  8 2 .” 72 T he cou rt, th e re fo re , he ld  that the fee  aw ard was 
va lid . H ow eve r, the m a jo r ity  po in ted  ou t that the m agn itude o f  the 
aw ard was “ nonethe less d istu rb ing .” 73 The cou rt specu la ted that 
the increased  costs o f  lit ig a tion  m ay have caused R u le  82  to  de te r 
“ a b ro ad  spectrum  o f  o u r  popu lace  from  the v o lu n ta ry  use o f  o u r 
cou rts.” 74 A ccord ing ly , the m a jo r ity  ca lled  fo r  the C iv il R u le s  
S tand ing C om m ittee  to  rev iew  this ve ry  question .75

Justice M atthew s desired  stronge r m edicine; he w ou ld  have 
reve rsed  Bozarth as to  the m agnitude o f  the fees. T he  dissent 
fou n d  the $76 ,000  aw ard  to  be fundam en ta lly  at odds w ith the 
A la s k a  C on s titu tion ’s g ene ra l p ro tec tion  o f  access to  c iv il courts.76

66. Id. at 2-3.
67. Id. at 3.
68. Id.
69. Id.
70. Id. at 4.
71. Id.
72. Id. (citing Brunet v. Dresser Olympic Div. of Dresser Indus., 660 P.2d 846, 

847-48 (Alaska 1983); Stevens ex rcl. Park View Corp. v. Richardson, 755 P.2d 389, 
396 (Alaska 1988)).

73. Id. at 4 n.3.
74. Id.
75. Id.
76. Id. at 5 (citing Patrick v. Lyndcn Transp., Inc., 765 P.2d 1375, 1378-79 

(Alaska 1988); Bush v. Reid, 516 P.2d 1215,1218-21 (Alaska 1973); Malvo v. J. C.
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Penney Co., 512 P.2d 575, 588 (Alaska 1973)) (Matthews, J., dissenting).
77. Id. at 6 (Matthew:, J., dissenting).
78. Id. (quoting Malvo v. J.C. Penney Co., 512 P.2d 575, 587 (Alaska 1973)) 

(Matthews, J., dissenting).
79. Id. (Matthews, J., dissenting).
80. Id. (Matthews, J., dissenting). The dissent also noted the frequency with 

which this issue has arisen in wrongful discharge claims and suggested that awards 
in such cases not exceed a fraction of the former employee’s annual income. Id. 
(citing Van Huff v. SOHIO Alaska Petroleum Co., 835 P.2d 1181 f  Alask, 1992) 
(affirming award of $117,251.50 against an employee despite evidence that it would 
take employee 10 years to repay the fee; fee award justified by complex pretrial 
discovery and fact that it was only 30% of employer’s actual fees); Zeilinger v. 
SOI 110 Alaska Petroleum Co., 823 P.2d 653 (Alaska 1992) (holding fee award of 
$80,470 to employer to be excessive)) (Matthews, J., dissenting).

81. See supra text accompanying notes 44-45.
82. Robert Richmond, Civil Rule 82: Status of Review 1 (unpublished 

handout distributed at 1992 meeting of the Anchorage Bar Association) (on file 
with the Alaska Judicial Council).

Justice M atthew s an a log ized  “ substan tia l awards o f  p a rtia l fees 
against litigants o f  lim ited  re sou rces”  to  fu l l fee aw ards against 
g o od -fa ith  p la in tiffs .77 H e  reasoned  that “ [ i ] f  a $10 ,500  a tto rn e y ’s 
fee aw a id  is so  g reat as to  'fo re c lo se  a p a rticu la r p a rty ’s o p p o rtu n i­
ty to  be h e a rd ’ it has th a t e ffec t independen t o f  w hether it 
rep resen ts the p reva ilin g  p a rty ’s fu l l , o r  m e re ly  p a rtia l, fees.” 78 
Since the A la ska  Sup rem e C ou r t has expressed a conce rn  that fu ll 
fee  aw ards against g ood  fa ith  p la in tiffs  m ay o ffe n d  p la in t if fs ’ due 
process “ rig h t to  be h e a rd ,”  the dissent argued that a s im ila r 
constitu tion a l conce rn  ex isted  in this case as w e ll.79 A ccord ing ly , 
the dissent w ou ld  have rem anded  the fe e  d e te rm ina tion  to  the 
su p e rio r c o u rt fo r  c on s id e ra tion  o f  w hethe r the aw ard w ill “ im pa ir 
the con stitu tion a l righ t o f  access to .th e  cou rts .” 80

In  add ition  to  be access issue, the subcom m ittee to o k  a hard  
lo o k  at tw o o th e r fee -sh ift in g  issues: the lack o f  u n ifo rm ity  in fee  
awards when the p reva ilin g  p a rty  d id n o t receive a m one ta ry  
judgm en t, and the absence o f  a requ irem en t that t r ia l judges 
a .ticu la te  the reasons fo r  an  aw ard w hen the schedule does ne t 
app ly  (ab sen t fu ll o r  n e a r ly  fu l l fe e -sh ifts ).81 A t the firs t m eeting 
o f  the subcom m ittee , a m a jo r ity  vo ted  that n o  changes to  the 
existing fee -sh ift in g  reg im e w e re  necessary.82 In te resting ly , this 
in itia l re su lt m irro re d  the p reva ilin g  op in io n  o f  the A la s k a  B a r.
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A ccord ing  to  a su rvey o f  the B a r conducted in M arch  o f  1992 
by the C iv il R u le s  C om m ittee ,83 a m a jo r ity  o f  the respondents 
opposed  rescind ing o r  substan tia lly  am end ing R u le  82 .w Su rp ris ­
ingly, the responses rem ained  re la tive ly  consisten t across lines o f  
rep resen ta tion . In  o th e r words, a lthough the strength o f  the ir 
su ppo rt d iffe re d  som ewhat, bo th  p la in tiffs ’ and  defense atto rneys 
fa v o red  re ten tion  o f  the existing ru le .

Specifica lly , seventy pe rcen t o f  su rvey responden ts repo rted  
tha* R u le  82 d id  n o t d e te r p la in tiffs  o f  m od e ra te  m eans from  filing 
claim s.85 C om m on  exp lana tion s were that a tto rneys som etim es 
fa iled  to  in fo rm  clients ab ou t the e ffect o f  R u le  82 , that m any 
p la in tiffs  d id n o t in itia lly  cons ide r the possib ility  o f  losing , and that 
o ften  such p la in tiffs  rem a ined  unconcerned because they were 
u ltim a te ly  ju d gm en t-p ro o f.86 M any p rac tit ione rs indicated that 
o th e r factors, such as a p la in t if f ’s own a tto rn ey  fe e  ob liga tion , acted 
as a g rea te r d e te rren t than d id R u le  S2.87 S om e w rote  that R u le  
82  had the positive  e ffe c t o f  de terring  o n ly  fr iv o lo u s  o r  non- 
m e rito riou s c la im s.88 In  con trast, the m in o r ity  view  gene ra lly  
asserted that R u le  82  d e te rred  p la in tiffs  o f  m od e ra te  m eans from  
filing  va lid  c la im s against the governm en t o r  la rg e  business entities 
and con tended th a t p ow e rfu l de fendants o fte n  exp lo ited  R u le  82  by 
consc iously incu rring  la rge a tto rn ey  fees to  h u rt p riva te  p la in tiffs .89

O v e r tw o-th ird s o f  those su rveyed ind ica ted  that fo rm e r R u le  
82 did no t pu t excessive se ttlem ent p ressure on  m ode ra te  incom e

83. The survey presented “yes or no” questions with space for respondents to 
supplement their answers with written comments. A summary of these comments, 
in conjunction with the numerical percentages, provides a great deal of insight into 
the perceived effects of former Rule 82. See Memorandum from Douglas Phillips 
& David Greene, Law Clerks, to The Honorable Daniel A. Moore, Jr., Alaska 
Supreme Court (May 4, 1992) (on file with Alaska Law Review) [hereinafter 
“Phillips & Greene Memorandum”].

Although the questionnaire is a useful source of information regarding how 
Rule 82 functions in practice, it should be remembered that attorneys’ interests are 
not always aligned with those of their clients, who bear the financial burden of 
Rule 82’s sanctions. See infra notes 168-173,196-197, and accompanying text.

84. Sec infra Appendi for a full summary of the survey’s numerical results for 
“yes or no” questions.

85. See infra Appendix (referring to question one).
86. Phillips & Greene Memorandum, supra note 83, at 3.
87. Id.
88. Id.
89. Id.

►
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litigants.90 R a th e r , m any a tto rneys no ted  that R u le  82  requ ired  
p la in tiffs  to  assess th e ir c la im s m ore  rea lis tica lly , which w ou ld  o ften  
resu lt in the se ttlem en t o f  w eake r claim s.91 Responden ts who did 
fe e l that the se ttlem en t p ressu re  was excessive frequen tly  rem arked  
that the am oun t o f  that p ressu re va ried  depend ing on  the w ealth  o f  
the oppos ing  party . Thus, insu rance com pan ies and o th e r la rge 
in stitu tiona l de fendan ts cou ld  exe rt trem endou s pressure since they 
w ere ab le  to  spend m o re  on  th e ir defense. S om e such respondents 
com m ented  that R u le  8 2  im posed  devastating resu lts in cases that 
did no t se ttle .92

W hen  asked  s tra igh t-ou t w hether they fa v o red  rescinding R u le  
82 , an ove rw he lm ing  m a jo r ity  o f  responden ts favo red  re ten tion .93 
In  w ritten  com m ents, p rac tit ione rs p ra ised  th e  ru le  fo r  encouraging 
se ttlem ent and de te rring  fr iv o lo u s  lit ig a tion .94 They a lso  rem arked  
that the ru le ’s o ffic ia l ra t io n a le , to  com pensate the p reva iling  pa rty  
pa rtia lly , was an in h e ren tly  fa ir  re su lt.95 A bo lit ion ists argued, 
converse ly , th a t “ R u le  8 2  is u n fa ir to  those o f  m odera te  means 
because it d e te rs  them  from  bringing va lid  claim s.” 96 In  one 
a tto rn ey ’s op in io n , “ [w je a lth y  business c o rp o ra tio n s  and insurance 
ca rrie rs a re  un fa zed  by th e  ru le , w h ile th ose  o f  m odera te  means 
quake in th e ir shoes a t the thought o f  los ing  the ir hom es.” 97 
Som e p la in t if fs ’ a tto rneys indicated that the structure o f  fo rm e r 
R u le  8 2  a llow ed  de fendan ts to  rece ive m o re  than p la in tiffs , who 
cou ld  re coup  a tto rn ey  fees g ene ra lly  o n ly  to  the exten t that the 
schedule p ro v id ed .98 S om e add ition a lly  critic ized the ru le  as being 
to o  sub jective since it fa ile d  to  p rov id e  guidance as to  what 
constitutes an ap p rop ria te  aw ard .99 T he ju d ic ia lly  created pub lic 
in te rest excep tion  a lso  rece ived  criticism  fo r  no t com porting  with 
the unde rly ing  ra tio n a le  o f  R u le  82 .'00

A lth ou gh  a tto rneys resound ing ly  fa v o red  retain ing R u le  82 , the 
m ost sign ificant d ive rgence o f  op in ion  between p la in tiffs ’ and

90. See infra Appendix (referring to question two).
91. See Phillips & Greene Memorandum, supra note 83, at 4.
92. Id.\ see also supra notes 62-64 and accompanying text.

See infra Appendix (referring to question four).
See Phillips & Greene Memorandum, supra note 83, at 6.
Id.
Id.
Id.
Id.

99. Id.
100. Id. at 7; see infra text accompanying note 184.

93.
94.
95.
96.
97.
98.
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de fense law yers occu rred  o v e r the questions that specifica lly 
focused on  e lem ents o f  the Bozarth access issue. 1 \vo -th irds o f  the 
responden ts fe lt  that th e  courts sh ou ld  no t consider a p a rty ’s ab ility  
to  pay  when taxing fees.101 M any p ractitioners argued that 
fa irness re q u ire d  the ru le  to  be app lied  u n ifo rm ly  o r  not at a l l .102 
O th e rs  w o rried  that cons ide ra tion  o f  a p a rty ’s ab ility  to  pay w ou ld  
have the fo llow in g  negative e ffects : add to o  much com p lex ity  to  
the system ; “ encou rage pe rpe tu a l litigants and spurious suits;” 103 
c rea te  to o  much uncerta in ty , th e reby ham pering settlem ents; o r  
tu rn  the p roceed ings in to  a “ w e lfa re  contest.” 1W P roponen ts o f  
the ab ility -to -p ay  c rite rion , on  the o th e r hand , g ene ra lly  indicated 
that this con s ide ra tion  essentia l to  p reserv ing access to  the 
cou rts .105 S e ve ra l o f  these com m entors no ted  that fo rm e r R u le  
82 had d riven  som e p la in t iffs  in to  banki uptcy.106

F in a lly , a tto rneys o f fe re d  add itiona l com m ents that focused on  
the unde rly ing  pu rp oses o f  R u le  8 2 .107 O ne frequen t com m ent 
was that R u le  8 2  was n o t in tended to  be a w eapon against fr iv o lou s  
lit ig a tion .108 R u le  8 2  was designed to com pensate p reva iling  
pa rties o n ly  p a rtia lly , and i f  de te rrence o f  fr iv o lo u s  litig a tion  is 
desired , the re  sh ou ld  be a separate ru le  ea rm arked  with this 
p a rticu la r g o a l.109 M any  responden ts com m ented that any such ru le  
a im ed at d e te rring  fr iv o lo u s  litigation  shou ld  focus on  attorneys, 
ra th e r than on  th e ir c lien ts.110 S ince a tto rneys a re  be tte r ab le  to  
ju dge  w hethe r a c la im  has m erit, A la sk a  C iv il R u le  11 is the p ro p e r 
m eans fo r  d e te rring  fr iv o lo u s  litiga tion , accord ing to  m any.111 
F ina lly , som e responden ts rem a rked  that the subjective and 
unp red ic tab le  app lic a tion  o f  R u le  82 p rec luded  any de te rrence 
e ffe c t w hatsoever.112

A fte r  re con s id e ra tion  and weighing o f  the preced ing concerns, 
the C iv il R u le s  subcom m ittee recom m ended revising R u le  82. T he

101. See infra Appendix (referring to question five).
102. Phillips & Greene Memorandum, supra note 83, at 8.
103. Id.
104. Id.
105. Id. at 9.
106. Id.
107. See infra Appendix (referring to question three) and note 212
108. Phillips & Greene Memorandum, supra note 83, at 5.
109. Id.
110. Id.
111. Id.
112. Id.
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p roposed  changes addressed tw o p rim a ry  concerns: “ ( 1 )  the lack o f  
u n ifo rm ity  in fee aw ards when the p reva iling  party does not 
re cove r a m on ey  judgm en t; and (2 )  the absence o f  a requ irem en t 
that tr ia l judges a rticu la te  the reasons fo r  an aw ard .” 113 The 
subcom m ittee suggested app ly ing  a fixed percentage o f  reasonab le  
fees in cu rred , e ith e r th irty  o r  th irty -five  percent, to  ca lcu la te n on ­
schedule based aw ards.114 A dd ition a lly , the subcom m ittee recom ­
m ended the fo llow in g  set o f  factors to  be considered by the tria l 
cou rt in dev iating from  the schedu le o r  the fixed percentage: the 
com p lex ity  o f  the lit ig a tion , length o f  the tria l, reasonab leness o f  
the a tto rn ey s ’ h o u r ly  rates, reasonab leness o f  the num ber o f  
a tto rneys used , d iligence in  e ffo rts  to  m in im ize fees, w illingness to 
reach a se ttlem en t ag reem en t, reasonab leness o f  c la im s and 
defenses pu rsued  by each side, the re la tion sh ip  between the am ount 
o f  w o rk  p e rfo rm ed  and significance o f  the m atters at stake , as w e ll 
as o th e r re le v an t equ itab le  fac to rs .115 A n y  va ria tion  w ou ld  have 
to be exp la ined  in re fe ren ce  to  these fac to rs .116

The subcom m ittee specifica lly  re jec ted  adding an equ itab le 
fa c to r to  R u le  82 that w ou ld  address the Bozarth access issue. 
M em bers specu la ted that an  ab ility -to -pay  fa c to r w ou ld  generate 
to o  much ad d ition a l lit ig a tion  and underm ine the u n ifo rm ity  and 
fairness o f  R u le  8 2 .117 T h e  C iv il R u le s  C om m ittee then vo ted  to 
recom m end that the A la s k a  Sup rem e C ou rt adop t the 
subcom m ittee ’s p roposed  changes.118

O n  Janua ry  7 ,1 9 9 3 ,  the A la ska  Sup rem e C ou rt issued O rd e r 
No. 1118 , which am ended C iv il R u le  8 2 .119 W h ile  the cou rt 
adopted m ost o f  the subcom m ittee ’s recom m endations, it a lso 
in troduced  a fa c to r a llow ing  tria l judges to  consider the n on ­
p reva iling  p a rty ’s ab ility  to  pay the op p on en t’s fees. The o rd e r 
p rov ides in re le van t part:

113. Memorandum from Christine Johnson, Esq., Court Rules Attorney, Alaska 
Court System, to Active Members of the Alaska Bar Association 1 (Sept. 24,1992) 
(on file with Alaska Law Review).

114. Id. at 2.
115. Id. at 2-3.
116. Id. at 3.
117. Id. at 1.
118. Id. This vote was not unanimous; several members voted to eliminate the 

rule entirely, and two members voted to exclude the list of equitable factors. Id.
119. Alaska Supreme Court Order No. 1118 (Jan. 7,1993) (amending Civil Rule 

82 and Civil Rule 79). Justice Rabinowitz alone did not support amending Rule
82. Id. at 5-6 (Rabinowitz, J., dissenting).



ATTO RNEY FEE SHIFTING 447

Civil Rule 82 is repealed and reenacted to  provide:
(a) Allowance to Prevailing Party.
Except as otherwise provided by law or agreed to by the 
parties, the prevailing party  in a civil case shall be awarded 
attorney’s fees calculated under this rule.

(b) A m ount of Award
(1) The court shall adhere to the following schedule in 
fixing the award of attorney’s fees to a party  recovering 
a m oney judgm ent in a case:

[Schedule identical to that in form er Rule 82]

(2) In cases in which the prevailing party recovers no 
m oney judgm ent, the court shall award the prevailing 
party in a case which goes to trial 30 percent of the 
prevailing party’s actual attorney’s fees which were 
necessarily incurred, and shall award the prevailing party 
in a case resolved w ithout trial 20 percent of its actual 
a ttorney’s fees which were necessarily incurred. The 
actual fees shall include fees for legal work customarily 
perform ed by an attorney but which was delegated to 
and perform ed by an investigator, paralegal, or law clerk.

(3) The court may vary an attorney’s fee award calculat­
ed  under subparagraph (b)(1) or (2) of this rule if, upon 
consideration of the factors listed below, the court deter­
m ines a variation is warranted:

(A ) the complexity of the litigation;
(B) the length of trial;
(C) the reasonableness of the attorneys’ hourly 
rates and the num ber of hours expended;
(D ) the reasonableness of the num ber of attorneys 
used;
(E ) the attorneys’ efforts to minimize fees;
(F) the reasonableness of the claims and defenses 
pursued by each side;
(G) vexatious or bad faith conduct;
(H ) the relationship between the am ount of work 
perform ed and the significance of the m atters at 
stake;
(I) the extent to which a given fee aw ard may be 
so onerous to the non-prevailing party  that it 
would deter similarly situated litigants from the 
voluntary use of the courts;
(J) the extent to which the fees incurred by the 
prevailing party suggest that they had been influ­
enced by considerations apart from the case at 
bar, such as a desire to discourage claims by


