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The Honorable Al Vezey

Alaska House of Representatives
State Capital, Room 102

Juneau, AK 99811

Re: HB 277, defense and
indemnification of public employees

Dear Representative Vezey:

The letter from your aide, Joe Ryan, to Deborah Behr for
a legal opinion on certain provisions of HB 277 has been referred
to me Tfor response. Your gquestions are restated and answered in
turn below:

1. How does this bill affect employee Iliability in
general?

HB 277 does not affect the liability of public employees
at all, in terms of when a public employee may be liable to a
plaintiff. The bill merely codifies the circumstances in which the
public employee may look to a public employer for indemnification
of the employee™s liability.

2. Will this bill alleviate the concerns of financial
institutions of persons named in lawsuits?

This is not a legal question that 1is within our purview.
Generally speaking, the bill does not differ from the state"s
existing practice of defending and indemnifying state employees 1in
certain circumstances. In the past, the state"s position on
defense and indemnification has been relayed to financial
institutions at the request of state employees involved in job-
related litigation. Whether the bill will provide those
institutions with greater comfort than a letter from the state on
this 1issue 1is uncertain. Insofar as this bill may affect the
current practice of municipalities with respect to their employees,
it i1s possible that it could also affect the attitude of financial
institutions toward municipal employees named in lawsuits.

ATTORNEY GENERAL®S OPINION
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3. How will this bill impact the employee®s
concerning punitive damages?

The bill does not alter the circumstances in which a
plaintiff might be entitled to an award of punitive damages from a
public employee defendant. In the event a public employee is found
liable for punitive damages, the bill provides that the employer is
not obligated to indemnify the employee for those damages.
Proposed AS 39.90.160(h)(1). However, the bill does allow a public
employer to agree to pay punitive damages awards against an
employee. Proposed AS 39.90.160(i).

We hope this responds to your concerns. If you have
other guestions or wish to discuss this bill, please feel free to
contact me.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

BY: <rsysafn D. Cox
Assistant Attorney General

SDC:pch

cc: Raga Elim, Legislative Liaison
Deborah Behr, Legislation/Regulations Attorney

liability
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The Honorable Brian Porter

House of Representatives, Room 118
State Capitol

Juneau, AK 99801-1182

Re: Defense and indemnification of
state employees

Dear Representative Porter:
Your aide, Eric Musser, has asked me to provide a

statement of the state”s policy regarding defense and
indemnification of state employees when they are sued for civil

damages. As 1 explained to Mr. Musser, there 1is no generally
applicable defense and indemnification provision in state law and
no written policy document on the subject. However, many of the

state®"s collective bargaining agreements do include defense and
indemnification clauses that apply to employees who are wunion
members. For those not <covertd by a collective bargaining
provision, the state has a longstanding practice of providing
defense and indemnifying under certain circumstances, explained
below.

As a general matter, the state provides defense to
executive branch employees who are sued for damages, where the act
or omission at issue 1is within the <course and scope of state
employment. In addition, the state indemnifies employees and pays
settlements or adverse judgments against them so long as there 1is
no TFfinding that the act or omission was outside the -.vvrne and
scope of state employment or amounted to gross negx.".gence or
intentional misconduct. The state 1is statutorily immune from
liability for punitive damages (see AS 09.50.280) and therefore
does not generally indemnify employees for punitive damages awards
made against them.

The effect of this practice is that the state usually
provides legal defense for state employees when they are sued about
a matter that relates to their jobs. The state routinely reserves
rights with respect to indemnification where it is possible that
the trier of fact may determine they acted outside the scope of
their employment, were grossly negligent or engaged in intentional
misconduct, or are liable for punitive damages. This means that,

03-C5LH
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in some cases, the extent of the state®s indemnification 1is not
determined until the case is over.

Tie special litigation section in the Department of Law
is the entity that handles personal 1injury and property damage
claims against the state and state employees, as well as some civil
rights litigation against state employees. Our section, along with
our client agency, the division of risk management, contributed to
the bill drafting that resulted in HB 395 in 1992. We understand
the last committee version of that bill was the model for the bill
you filed in this legislature: HB 277. For the most part, we were
and are satisfied with the bill"s attempt to create a workable,
codified defense and indemnification provision for public
employers. However, Mr. Musser invited us to share our comments or
suggestions on the bill as drafted, so we offer the following ideas
for your consideration.

The first paragraph of the proposed AS 39.90.160 sets out
the general obligation of public employers to defend and indemnify
their employees, unless a collective bargaining agreement includes
a provision on that subject. Propcjed AS 39.90.160(a). To make it
perfectly clear that this bill 1is not intended to affect union
members whose collective bargaining agreements cover this subject,
we believe it would be preferable to delete the introductory clause
in (@ on page 1, line 7 and half of line 8, and add a separate
statement to AS 39.90.160(b), ~hich 1lists the circumstances in
which the statutory defense and indemnification obligations do not
apply. Such a change would be consistent with the legislative
intent, as we understand 1it.

Proposed AS 39.90.160(b)(1) makes it 1incumbent on the
public employee to timely notify the employer when served with a
claim or lawsuit, in order to qualify for employer provided defense
and indemnification. Specifically, the bill requires the employee
to notify the employer in writing within 10 days, unless the
employee has good cause for failing to provide timely or proper
notice and the employer is not materially prejudiced. Although the
10-day period for notice to the employer is longer than currently
allowed 1in some state collective bargaining agreements, it 1is
acceptable. However, we believe the "good cause"™ exception to the
notice requirement should be deleted (page two, lines 3 and 4) .
The exception guts the rule, and makes every late notice arguable.

Paragraphs (e) and (f) of proposed AS 39.90.160 cover the
situation where an employer denies indemnification to an employee.
They distinguish between situations in which the public employer is
a co-defendant with the employee and situations 1in which the
employer is not named as a co-defendant, or has been dismissed from
the case. In the former situation, an employee who has been denied
indemnification must file a cross-claim against the employer in the
underlying action. Proposed AS 39.90.160(e). Where the employer
is not a party to the suit, the employee must wait until the
underlying case has ended, then file an action against the employer
for indemnification within one year. Proposed AS 39.90.160(f).
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These sections need to clarify what is meant by "denying”
indemnification: do they only apply where the employer refuses to
indemnify at all, or do they also cover the "reservation of rights"”
situation where an employer may conditionally agree to indemnify,

pending the outcome of the case? IT they apply only to outright
denial of indemnification, we have no objection to the substance o”
(e) and (f) as written. However, if they cover the reservation of

rights situation as well, we do not agree that employees should
cross-claim against their employers during the underlying
litigation. All would be best served by awaiting the outcome of
the litigation to determine to what extent the employee is entitled
to indemnification; 1i1f there 1is some dispute at that point, the
employee should be able to file suit as provided 1in proposed AS
39.90.160(F).~* In summary, we recommend that (e) and (f) be
clarified so as not to apply to a "reservation of rights"™ or
partial denial of indemnification; alternatively, we suggest that
(e) be deleted and (f) be revised to apply to all situations where
indemnification is denied by an employer, regardless of whether the
employer 1is a party to the underlying litigation or not.

There is one other suggestion, that 1is more of a

housekeeping nature. In proposed AS 39.90.160(i), on page 3 at
line 20, the bill talks about an employee "on whose behalf a public
employer has undertaken representation.” To be consistent

throughout the bill, that phrase should be replaced with "for whom
a public employer has provided legal defense.™

Thank you for your consideration of these proposals.
Please do not hesitate to contact me or Brad Thompson, director of
risk management, 1if you would like to discuss this subject.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:
Assistant Attorney General
SDC:pch

cc: Deborah Behr
Raga Elim

OQutright denial of indemnification by the state is very rare.
However, there are many times 1in which reservation of rights 1is
warranted.
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STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 20, 1994
SUBJECT: Sectional Summary of Draft CSHB 277(STA). (Public employer

obligation to defend and indemnify public employees)

TO: Representative Brian Porter, Chair
House Judiciary Committee

FROM: Teresa B. Cramei
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a
preliminary matter, note that a sectional summary of a bill is not considered an
authoritative interpretation of the bill. The bill itself is the best statement of its
contents.

Section 1 adds Sec. 39.90.160 to the title that applies to public officers and
employees. Subsection (a) provides that a public employer shall provide legal
defense and pay settlements and judgements for a public employee when the acts or
omissions that form the basis for the claim or judgement occurred during the course
of and within the scope of the public employee’s employment.

Subsection (b) states that the requirements of the section apply unless a
collective bargaining agreement that covers the public employee includes a provision
for defense and indemnification.

Subsection (c) limits when a public employer’s obligation to defend and
indemnify arises and requires the public employee to provide notice and make a good
faith effort to cooperate in the defense. The public employer is not required to
defend andIndemnify if the act or omission was the result of the employee’s gross
negligence or intentional or wilful misconduct.

Subsection (d) prohibits a public employer from withholding legal defense or

indemnification based solely on someone else’s allegations of gross negligence or
intentional or wilful misconduct.

SECTIONAL ANALYSIS
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Subsections (e) - (g) address how the employer ma- refuse to provide legal
defense and indemnification and the employee’ remedies tor the refusal.

Subsection (h) sets out circumstances in which the public employer does not
have an obligation to provide legal defense and indemnification and subsection (i)
permits the employer to commit itself to provide them under circumstances in which
the employer would not have an obligation to do so.

Subsection (j) addresses what happens if a public employee settles a claim or
action before requesting the public employer to defend and indemnify or after the
employer has declined to do so.

Subsection (k) permits the public employer to provide a legal defense while
contesting the employer’s obligation to indemnify the employee.

Section (1) defines "employee,” "employer,” and "settlement” for the section.

TBC:gc
94-047.glc
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MEMO RANDUM April 13, 1993
SUBJECT: Sectional Summary ot HB 277. (Defense and indemnification

of public employees)
TO: Representative Brian Porter

FROM: Teresa B. Cramer
Legislative Counsel ~

You have requested a sectional summary of the above-described bill. As a
preliminary matter, note that a sectional summary of a bill is not considered an
authoritative interpretation of the bill. The bill itself is the best statement of its
contents.

Section 1 adds a new section to the title that applies to public officers and employees.
Subsection (a) provides that a public emoloyer shall provide legal defense and pay
settlements and judgements for a public employee when the acts or omissions that
form the basis for the claim or judgement occurred during the course of and *vithin
the scope of the public employee’s employment. This requirement applies unless a
collective bargaining agreement that covers the public employee includes a provision
for defense and indemnification.

Subsection (b) limits when a public employer’s obligation to defend and indemnify
arises and requires the public employee to provide notice and make a good faith
effort to cooperate in the defense. The public employer is not required to defend
and indemnify if the act or omission was the result of the employee’s gross negligence
or intentional or wilful misconduct.

Subsections (d) - (f) address how the employer may refuse to provide legal defense
and indemnification and the employee’s remedies for the refusal.

Subsection (g) sets out circumstances in which the public employer does not have an
obligation to provide legal defense and indemnification and subsection (h) permits
the employer to commit itself to provide them under circumstances in which the
employer would not have an obligation to do so.



Subsection (i) addresses what happens if a public employee settles a claim or action
before requesting the public employer to defend and indemnify or after the employer
has declined to do so.

Subsection (jl permits ihe public employer to provide a legal defense while contesting
the employer’s obligation to indemnify the employee.

Section (k) defines "employee” and "employer" for the section.

TC:pl
93-293.pIm



CSHB 277 -INDEMNIFICATION

Mr. Chairman, thank you for the opportunity to again be here this morning to
testify on House Bill 277, Defense and Indemnification of Public Employees.

As was previously stated, this bill seeks to codify what is widely believed to be
existing policy.

You have before you a Committee Substitute, which address concerns raised
during the previous hearing. Briefly, I'll review the changes,

1. Section 1(a) - changed so that it states a public employer shall provide for
the legal defense of employees.

(b) is changed to state that a collective bargaining agreement which
includes a defense and indemnification provision takes precedent over
any other provision of the legislation.

(c) through (1) are re-alphabetized.

() On page 2, line 25, language was added to stipulate that if limitations
on indemnification are placed on an employee, the employee’s exclusive
remedy is to bring action for indemnification under (g).

(9 On page 3, line 1, language was added to stipulate that if limitations
on indemnification are placed on an employee, the employee's exclusive
remedy is to bring action for indemnification against the employer.

@ On page 3, line 29, language was changed from "on whose behalf a
public employer has undertaken representation' to "for whom a public
employer has provided legal defense".

(D On page 4, line 22, the definition of "'settlement™ as it applies to this
legislation was added.

These changes incorporate concerns addressed by Susan Cox, the risk
management attorney from the Department of Law.
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Association. This section shall not apply to appointed
employees or to employees designated in subsections
2.24.021A 1-4.

B. Managerial/professional employees against whom
disciplinary acnon other than dismissal is taken or proposed
shall have the right to requesta hearing before the borough
disciplinary review board. The employees shall serve written
demand for said hearing on the mayor or his or herdesignee
nor later than ten days following the employee’s receipt
of written notice of the disciplinary action. Failure to serve
demand for a hearing within said time limit, or to appear
ata hearing scheduled in response to such a demano, shall
constitute a waiver by the affected employee of the right
to said hearing. The mayor or his oi her designee may,
butis not required to. suspend imposition ofthe disciplinary
action pending review by the board.

C. All maragerial/professional and classified employees
against whom dismissal action is proposed shall be sus-
pended from a pay status on the date on which the affected
employee receives written notice of the proposed dismissal
action. Said employees shall have the right to request a
hearing before the borough disciplinary review board. The
affected employee shall serve written demand for said
hearing on the mayor or his or her designee not later titan
ten days following the employee’s receipt of written notice
of the proposed dismissal action. Failure to serve demand
for a hearing within said time limit, or to appear at a
hearing scheduled in response to such a demand, shall
constitute a wa'ver by the affected employee of the right
to said hearing. If the employee demands a hearing as
specified above he shall continue in a non-pay status until
the board’s decision is issued or the case is otherwise
concluded. Dismissal shall become effective:

1. If the employee fails to timely demand a hearing,
upon the expiration of the ten day time limit set forth above:
or

2. If the employee timely demands a hearing, upon
the date the employee waives the hearing by failing to
attend or upon the date on which the board issues a decision
affirming thedismissal action, which ever shall first occur.

D. Tho disciplinary review board shall consist of a
manageriaVp-ofessional employee of the borough appointed
by the mayor, who works in a division of the borough
administration different from the division in which the
affected employee works: a private citizen appointed by
the mayor, who is neither employed by nor under contract
to the borough: and a member of the borough assembly
appointed by the presiding officer. The board shall conduct
a hearing on the matter as soon as reasonably practicable
after service of demand for said hearing upon me mayor
or his or her designee. The board shall provide the affected
employee with at least ten days’ notice of the date and

W »-f
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2.24.321

place of hearing and shall provide both the affected employ-
ee and a representative of borough management with an
opportunity to exercise the following rights at the hearing:

1. To testify;

2. To present witnesses and other evidence:

3. To cross-examine witnesses:

4. To be represented by a personof nis choice.

The board shall conduct the hearing as specified above
and, after considering the evidence presented at said hearing,
shall determine whether the disciplinary action imposed
or proposed, or the severity thereof, isarbitrary, capricious
or contrary to law. The board may affirm the disciplinary
action, impose a lesser disciplinary action, or prohibit the
imposition of discipline against the employee for incidents
examined at the hearing. The affirmative vote of two
members shall constitute the decision of the board which
shall be in writing and shall be issued as soon as reasonably
practicable following termination of the hearing. If an
employee has been suspended from a pay status pending
the hearing, said suspension shall continue until the board's
decision is issued. If the board determines that dismissal
would be arbitrary, capricious, or contrary to law. the
employee shall be returned to a pay status and shall receive
all pay to which he would have been entitled during the
period of the suspension, unless the board directs otherwise.

E.
its decision to the affected employee, and the decision of
the board is final unless the affected employee appeals
said decision to the Superior Court not later than thirty
days after (t. date on which the decision was delivered
or mailed to 0:i employee. The Coun shall review the
matter on the record and shall determine whether the board
abused its discretion. The case shall not be tried de novo.
The Rules of Appellate Procedure of the State of Alaska
shall apply to the case. (Grd. 85-137 § 5, 1985)

224.331 Safety.

A. ltis the responsibility of all levels of borough man-
agement to ensure that prudent safety rules and precautions
are developed, implemented and observed.

B. Failure of borough employees to comply with safety
requirements and regulations shall be just cause for disci-
plinary action to include dismissal. (Ord. 84-102 § 2 (part),
1985)
2.24.341 Indemnification.

A
ployee of the borough against any claim, demand, suit or
judgment arising out of his employment by the borough
if the borough employee, at the time of occurrence, was
acting in good faith and within the scope of his duties.

The disciplinary review board shall deliver or mail

Indemnity. The borough shall indemnify any em-
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2.24.341

B. Defense. The borough shall provide an employee
with independent legal counsel

1. When the employee requests and the assembly
concurs;

2. When the borough mayor or borough attorney deer-
mines that there may be a conflict of interest between the
borough and the employee.

The borough shall provici: the employee with independent
legal counsel when the liability of the employee involves
claims or defenses not reasonably related to the claims
or defenses of the borough, (Ord. 88-026 § 3, 1988)

224251 Employee separations.

A. Resignation. To resign in good standing, an em-
ployee shall give the appointing authority or his designee
not less than ten working days’ notice prior to the action
date of severance, unless the borough mayor or his designee
agrees to permit a shorter period for extenuating circum-
stances. The employee norice of resignation shall be in
writing and shall contain the reason for resignation. Failure
to comply with this provision shall be entered in the
employee's personnel file, and will be just cause for denying
future reemployment.

B. No managerial/professional or classified employee
shall be dismissed unless the provisions of Section 224.321
have been followed. Appointed employees and employees
designated in Section 224.021A4 shall be dismissed in
the manner described in Section 2.24.021 for each such
employee. (Ord. 85-137 §6,1985; Ord. 84-102 §2 (part).
1985)

224.361 Position descriptions.

The borough shall maintain a position classification (job
description) for the various occupations authorized by the
organization's staffing structure. This document will reflect
thejob title, representative functions of the position, mini-
mum job requirements, arid be coordinated with the
borough’s clarification plan (Section 224.091).

A. Reclassification. Positions may be reclassified with
authority of the borough mayor whenever the duties of
the position have substantially and materially changed.

B. New Portions. The appointing authority (borough
mayor) may create new positions, change the classification
designations and salaries, provided such actions can be
accomplished within the limitations of the current borough
budget. (Ord. 84-102 § 2 (part). 1985)

224271 Salary plan.

A. The borough shall publish a salary schedule each

year in conjunction with die publication of the borough
annual budget. Delays caused by extraordinary circum-
stances such as collective bargaining are excepted.

B. Normally, newly hired employees will be employed

at the beginning rate of the appropriate salary rang? How-
ever, in cases where unusual difficulty has been experienced
in filling a vacancy, or when the applicant is exceptionally
qualified, the borough mayor may direct the starting salary
above the minimum. (Ord. 84-102 § 2 (part), 1985)

124281 Payday.

Noimally, borough employees shall be paidevery other
Friday of each month for the preceding two-week pay
period. If these days fall on a holiday, the employees shall
be paid on the last working day preceding the holiday. (Ord.
84-102 § 2 (part). 1985)

224291 Overtime.

A. The borough’s normal scheduled workweek encom-
passes forty hours’ work within one week (Monday through
Sunday). Employees, permanent or term-permanent, who
are directed to work hours in excess of fotty in one week
shall be paid overtime calculated at a rate ofoneand one-
half times the employee’s base hourly rate for overtime
worked during the period Monday through Saturday.
Overtime worked on Sundays or holidays shall be com-
pensated ata rate of double time (two times the employee’s
base hourly rate).

B. Temporary employees shall be compensated at a
rate of one and one-half times their base hourly rate for
all hours worked in excess of forty in one week.

C. No employee shall wotk overtime unless directed
to do so by a supervisor empowered to give such direction.

D. For some positions, overtime work is considered
anormal pan of the job and does not justify overtime pay.
Overtime compensation shall nor be granted to:

1. Appointed employees;

2. Managerial/professional employees:

3. Persons occupying positions which qualify as
supervisors under the criteria of the Fair Labor Standards
Act. as interpreted by U.S. Department of Labor and the
Alaska Department of Labor. (Ord. 86-017 § 15. 1986;
Ord. 84-102 § 2 (part), 1985)

224.401 Holidays.

A. All borough employees, excluding temporaries, shall
be entitled to the holidays listed below with pay. Full-time
employees shall receive regular straight-time compensation:
part-time employees shall be paid straight-time compensa-
tion in proportion to the number of hours regularly sched-
uled to work:

1. New Year’s Day (January 1st):

2. Washington’s Birthday (third Monday in February);

3. Memorial Day (last Monday in May);

4. Independence Day (July 4th):
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January 24, 1994

TO: Representative Al Vezey, Chair
and
Members, House Committee on State Affairs

FROM: Kent E. Swisher, Executive Director
RE: HB 277 - Indemnification of pubFc employees

It has been brought to my attention that your committee is considering HB 277-
Indemnlflcation of public employees, which would amend AS 39.90 to require public
employers, including municipalities, to provide defense and indemnification of employees
for actions or omissions that occurred during the course and within the scope of the
employee’s employment, except in cases of gross negligence or intentional or wilful
misconduct. The bill allows for collective bargaining agreements to supersede state law
with regard to defense and indemnification.

It is the understanding of the Alaska Municipal League that it is already common practice
for municipalities to indemnify employees for actions/omissions taken during the course
and scope of their employment and that such indemnification is included within most, if not
all, collective bargaining agreements.

The League has no objection to the current draft of HB 277, or to the proposed Committee
Substitute dated 1/20/94. It appears to codify existing common practice, to provide
reasonable protection for employers by requiring the employee to keep the employer
informed and to cooperate in the defense, and to provide equal treatment of all types of

employees.

cc: Representative Brian Porter

LETTERS REGARDING HB 277

Member of the National League of Cities and the National Association of Counties
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Representative Brian Porter
Room 122

State Capitol
Juneau, Alaska 99801-1182

Dear Representative Porter:

| want to express rny appreciation to you for introducing H.B. f77. This legislation
would allow public entities to indemnify employees from personnel liability
resulting from honest and efficient accomplishment of their job responsibilities.
ATU fully supports this bill and urges its speedy approval.

Our society is seeing increasing numbers of former employees arguing wrongful
discharge cases in front of juries. Without regard to the merits of such cases, our
system of justice places public employees in a precarious position. Plaintiffs in
such actions can not gain punitive damages from a public entity; punitive damages
may only be applied to a private entity. Given this, plaintiffs’ attorneys will often
name an individual as defendant in order to establish a party with punitive liability
or, as may be the case, simply to provide leverage.

While individuals so named, more often than not, eventually are relieved of liability,
their lives in the meantime can be dramatically impacted. An individual so named
will have all credit suspended pending outcome of the case. Simply put, the
individual is unable to buy a house, a car or even a large appliance through normal
credit channels until the case is settled. In many instances, such cases take years

to resolve.

600 Telephone Avenue "S Anchorage. Alaska 0QFin0 6041 Kr TiJcpnnnt;: (VII/" Sii « VOQO «® r.)*.. {907) a6.]



Representative Brian Porter
January 20, 1594
Page 2 of 2

Our concern in rectifying this unfair situation stems from our desire to have
effective employees carrying out their responsibilities in a competent and efficient
manner. Clearly, an employee who must consider his/her personal fortunes and
those of his famiiy each time he makes a decision will find his thinking swayed fcy

this potential threat. We ask for this legislation t0 be passed so that our
employees may work in an atmosphere free from the Threat of personal reprisal.

Again, thank you for your efforts. If you need anything further from ATU regarding
this legislation, please let me know.

Sincerely,

ANCHORAGE TELEPHONE UTILITY

/James G. Morrison
"General Manager
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Representative Brian Porter
State Capitol
Juneau, AK 99801

Dear Representative Porter,

The Alaska Peace Officers Association supports House Bill 277. We
believe that government must be held responsible for its actions.
When someone Is wrongly harmed through the actions of
government, injured parties should be able to make claims os
appropriate. However, we believe very strongly that government
employees should be defended and protected when their actions are
made in good faith and without malice.

Generally when a lawsuit is filed, employees are listed as parties to the
action. In the past- employees have not been held personally liable for
actions taken at the behest of their employer., unless they were clearly
working outside the scope of their authority. This seems to be
changing. Recent court rulings im josing personal punitive damages
are placing the livelihoods of our public employees in Jeopardy.

The trend where public employees are being held personally liable
places employees in a position where their own personal assets are at
risk. All government employees are in danger, from the highest level
policy maker to the lowest level of workers where those policies are
carried out. The social worker, the road maintenance supervisor, the
police officer, the medic, the fixe fighter, and elected officials are all
vulnerable.

We in law enforcement believe this Is an undue burden upon the
state’s public employees, It carries great potential for the workings of
government to become bogged down because employees fear that
decisions they make in good faith may result in the loss of their assets.
I encourage you and your colleagues to support House Bill 277.

Sincerely,

Michael A. Grimes, Statewide President
Alaska Peace Officers Association
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Representative Brian Porter N

House of Representatives
Alaska State Legislature
Juneau, Alaska 99801-1182

Dear Representative Porter,

I am writing this letter in support of House Bill 277, which would require
public employers to indemnify public employees with respect to law suits and
legal claims made against employees who are working within the scope and
authority of their position. | can safely represent that the subject of
indemnification is very important to ail public employees.

Law enforcement over the years has identified indemnification as a top
legislative priority. Our premise is simple. We believe that when a public
employee is working at the behest of their employer, and they operate in good
faith and within their proper authority, employees should be indemnified.

This is not an argument for protection of bad employees. It is a request that,
as a matter of law, employers protea employees who are doing the work of the
government. Threatened or actual legal aaion has a very chilling effect on any
employee. If personal assets or wealth are unfairly at risk, employees are
discouraged from making decisions or taking aaion.

We are happy to work with you and the Legislature in the passage of this bill.
If you have any questions, please contact me at 786-8552.

Sincerely,

Duane S. Udland, Deputy Chief
Anchorage Police Department
4501 South Bragaw

Anchorage, Alaska 99507
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Representative Brian Porter
House of Representatives
State Capital

Juneau, Alaska, 99811

Dear Representative Porter:

Two years ago the Alaska Association of Chiefs of Police, the Alaska Peace
Officers Association, and the FBlI National Academy Associates identified
the. indemnification of public employees as their number one legislative
riority. This issue is even more timely and critical now. The following is
the combined statement and position of the three professional law
enforcement associations concerning indemnification.

"We believe that government must be held responsible for its actions. When
someone is wrongly harmed through the actions of government, injured
parties should be able to make claims as appropriate. However, we believe
very strongly that government employees should be defended and protected
when their actions are made in good faith.

Generally when a lawsuit is filed, individual employees are listed as parties to
the action also. In the past, employees have not been held personally liable
for actions taken at the behest of their employer unless they were clearly
working outside the scope of their authority. This seems to be changing.
Recent court rulings imposing personal punitive damages are placing the
livelihoods of public employees in jeopardy.

The trend to hold public employees personally liable places employees in a
position where their own personal assets are at risk. This means that all
government employees are in danger, from the highest level policy maker to
the level of worker where the policy is implemented. Even elected officials

are vulnerable today.



We in law enforcement believe this is an undue burden upon the public
employees of this State. It carries the potential for the workings of
government to become bogged down because employees fear that decisions
they make in good faith may result in the loss of their assets.

When employees are doing the work of the government, within the scope of
their authority, and without malice, they should not be held personally liable
when they are named as parties to law suits.

Legislation should be passed that indemnifies public employees and frees
them from the burden of working under the constant threat that their good

faith judgments can result in the loss of their homes, their cars, or their
savings."

If we can be of any assistance in the passage of your bill please let me
know.

Very truly yours,

Ronald L. Otte
President

RLO/Ip
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Representative Brian Porter
Room 122

State Capitol

Juneau, Alaska 99801-1182

Dear Representative Porter*.

As one of many employees who w”uid be effected by the passage of House Bill
277,1appreciate the opportunity of conveying to you how Important | believe
this legislation to be, and how strongly Tsupport its passage.

As the Director of Human Resources for Anchorage Telephone Litliity, |
typically must make the final decision regarding employee terminations.
Increasingly, that decision is based not only on "is this the appropriate action
11:o_r the employee™, but also ""how likely are we to convince a jury that this is
ar''.

The number of these cases which go tojury trial Is increasing, as is the
frequency with which specific individuals are being named as defendants.
Consequently, those who must make these critical employment decisions are
becoming more and more cautious about their involvement, often to the
detriment of the organizations for which they work.

This concern is not hypothetical. A recent experience at ATU was neither
particularly unique r]or particularly onerTus but It does serve as a good
example of why this [egislation 1S S0 timely and so important.

A number of months ago. a significant amount, of money became unaccounted
for In our Customer Service area. Following extensive investigation, it became
apparent that specific procedures had not been followed, and the Supervisor of
the Cash function was identified as responsible for the missing money. While
careful not to suggest that tills Individual had taken the money, we felt that it
was while under her responsibility and due to her failure to follow procedures
that the cash disappeared. After the investigation and significant
deliberations, | determined that termination was the appropriate action.

f
frQO Telephone Avenue g Anchorage. Alaska 99503 (>09I Telephone: (907) 561-3LM0O S Fax: (907) 563 2688
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A few months later, this former employee filed a wrongful termination suit
against the Utility, and I was named as a co-defendant. There were no
particular reasons given for me being Included, other than an allegadon that I
may have defamed her by telling others that the employee had stolen the
money. My own opinion as to the reason | was named is that a former
employee cannot be awarded punitive damages when suing a public employer.
However, punitive damages can be awarded against an individual. By naming
me as co-defendant, this former employee was keeping the option of punitive
damages available to the future jury.

The consequences of being named as defendant or even co-defendant in this
type of suit are significant. Any financial or real estate transaction I might
have attempted would have been thwarted by an honest answer to the
standard (UESEION ON an application: “*Are you currently Involved in any type of
civil litigation?"" Since wrongful termination cases can drag on for several
years, that limitation could have been a significant and enduring problem.

Of greater concern would be the legal fees, which as defendant or even co-
defendant, might have been my personal responsibility. With current
estimates of approximately $200,000 in defense costs in a typical wrongful
termination, the implication is obvious.

And of greatest concern is the potential finding and award of the Jury. With
back pay, future pay, emotional and physical distress claims, and conceivably
punitive damages, the personal consequence to one who must make a
termination decision without some kind of indemnification can be devastating.

In the ATU example | used, the outcome has been positive. Although the case
has not been resolved, following early depositions and some legal work by
defense counsel, | was dropped as a defendant. However, every employment
decision is clouded by the thought that next time | may not be as fortunate.

Ultimately, without the type of protection provided by House Bill 277, those
who make employment decisions may determine that doing the "‘right thing is
not worth the risk, and workplace situations which should be addressed will
instead be ignored. At that point, everyone loses.
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Public employers need Individuals in decision making positions who will make
careful and frequently difficult decisions. Those indtvidi, als need an employer
who will stand by them and support them when those decisions are
challenged. House Bill 277 provides just that type of support. | very much
appreciate and endorse your support of this bhill.

Sincerely.

ANCHORAGE TELEPHONE UTILITY

Director. Human Resources
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 280
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

The Custodial Trust Act is designed to provide a statutory standby inter vivos trust for individuals who
typically are not very affluent or sophisticated, and possibly represented by attorneys engaged in general rther than
specialized estate practice. The most frequent us? of this trust would be in response to the commonly occurring need of
elderly individuals to provide for the future management of assets in the event of incapacity.

Although the most frequent use probably will be by elderly persons, it is also available for a parent to
establish a custodial trust for an adult child who may be incapacitated; for adult persons in the military, or those leaving
the country temporarily, to place their property with another for management without relinquishing beneficial ownership
of their property; or for young people who have received property under the Uniform Transfers to Minors Act to continue
a custodial trust as adults in order to obtain the benefit and convenience of management services performed by the
custodial trustee.

The objective of the statute is to provide a simple trust that is uncomplicated in its creation, administration,
and termination. Consequently, the statute should also serve to avoid unnecessary administrative and legal costs and to
conserve the corpus of individual trusts. These are transactions involving private persons, and the bill will therefore not
have an impact on the Department of Law or state government.
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FISCAL NOTE

STATE OF ALASKA BILL NO. 11B 280
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

The Custodial Trust Act is designed to provide a statutory standby
inter vivos trust for 1individuals who typically are not very affluent or
sophisticated, and possibly represented by attorneys engaged in general
rather than specialized estate practice. The most frequent use of this trust
would be in response to the commonly occurring need of elderly individuals to
provide for the future management of assets in the event of incapacity.

Although the most frequent use probably will be by elderly persons,
it is also available for a parent to establish a custodial trust for an adult
child who may be 1incapacitated; for adult persons in the military, or those
leaving the country temporarily, to place their property with another for
management without relinquishing beneficial ownership of their property; or
for young people who have received property under the Uniform Transfers to
Minors Act to continue a custodial trust as adults 1in order to obtain the
benefit and convenience of management services performed by the custodial

trustee.

The objective of the statute is to provide a simple trust that 1is

uncomplicated in its creation, administration, and termination.
Consequently, the statute should also serve to avoid unnecessary
administrative and 1legal costs and to conserve the <corpus of individual
trusts. These aretransactions involving private persons, andthe bill will

therefore not have an impact on the Department of Law or state government.
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DIVISION OF LEGAL SERVICto
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM April 18, 1993
SUBJECT: Sectional Summary of HB 280
TO: Representative Carl Moses

Chair
House Rules Committee

FROM: Theresa L. Bannister
Legislative Counsel

You have requested a sectional summary of the above described bill.

As a preliminary matter, note that a sectional summary of a bill should not be
considered an authoritative interpretation of the bill and the bill itself is the best
statement cf its contents.

Section 1. Contains the entire bill. Adds a new chapter, the "Alaska Uniform
Custodial Trust Act."

Sec. 13.60.010 authorizes ap w*. create a custodial trust of property by a written
transfer of the property to another person or by a written declaration. Places title
to the custodial trust property in the custodial trustee and the beneficial interest in
the beneficiary. Prohibits termination of a custodial trust by the transferor except as
provided in the section. Terminates the trust on the beneficiary’s death. Authorizes
a person to augment existing custodial trust property. Authorizes the transferor to
designate, or authorize the designation of, a successor custodial trustee in the trust
instrument. States that the chapter does not displace or restrict other means of
creating trusts.

Sec. 13.60.020. Authorizes a person to create a custodial trust upon the occurrence
of a future event. Authorizes the designation of a substitute or successor custodial
trustee. Identifies the documents that can be used to make a designation; otherwise,
requires the designation to be registered with or delivered to a specified person.

Sec. 13.60 030. States that the obligations of a custodial trustee arise when the
trustee accepts the custodial trust property. States how the acceptance may be



Theresa L. Bannister
April 18 198
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evidenced. States that upon acceptance the trustee is subject to the personal
jurisdiction of the court with respect to a matter relating to the trust.

Sec. 13.60.040. Unless otherwise directed by an instrument designating a custodial
trustee under sec. 13.60.020, authorizes a person holding the property of, or owing
a debt to, certain incapacitated individuals to make a transfer to certain persons as
custodial trustee for the incapacitated individuais. Transfers over $20,000 must be
authorized by the court. States that a written acknowledgement of delivery signed
by the custodial trustee constitutes a sufficient receipt and discharge for the
transferred property.

Sec. 13.60.050. States that beneficial interests in a custodial trust created for multiple
beneficiaries are separate trusts of equal undivided interests for each beneficiary.
Indicates when a right of survivorship exists. Authorizes administration as a single
custodial trust for custodial trust property held by the same trustee for the same
beneficiary. Requires separate accounting to each beneficiaiy with regard to
custodial trust property held for more than one beneficiary.

Sec. 13.60.060. Establishes the general duties of, and the standard of care to be
exercised by, the custodial trustee. States that the exercise of a durable power of
attorney for an incapacitated beneficiary is not effective to terminate or direct the
administration or distribution of a custodial trust.

Sec. 13.60.070. Establishes the general powers of a custodial trustee. Indicates that
the section does not relieve a custodial trustee from liability for a violation of sec.
13.60.060.

Sec. 13.60.080. Establishes how the custodial trustee may use custodial trust property.

Sec. 13.60.090. Determines when the custodial trustee may administer a custodial
trust as for an incapacitated beneficiary. Establishes what a custodial trustee may
rely on to determine that the t meficiary is incapacitated. Indicates when a custodial
trustee for an incapacitated beneficiary can administer the trust as for a beneficiary
whose incapacity has ended or changed. On petition of certain persons directs the
court to determine whether the beneficiary is incapacitated. Directs a custodial
trustee to administer the custodial trust as for an incapacitated beneficiary under
other given circumstances if there isn’t a determination of incapacity under (b) or (d)
of this section. States that the incapacity of a beneficiary doesnt terminate the trust,
a successor trustee designation, the trustee’s rights or powers, or the immunities of
certain third persons.

Sec. 13.60.100. Exempts a third person who deals with a custodial trustee in good
faith and without a court order from being held liabl? for dealing with the custodial
trustee in certain circumstances.
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Sec. 13.60.110. Authorizes a third person to bring certain claims against the custodial
trust property by proceeding against the trustee in a fiduciary capacity. States that
a custodial trustee is not personally liable to a third person on certain contracts and
for certain obligations. States that a beneficiary is not personally liable to a third
person for certain obligations or torts unless certain circumstances exist. States that
(b) and (c) of the section do not preclude proceedings to establish the liability of the
trustee or beneficiary to the extent the person sued is protected as the insured by
liability insurance.

Sec. 13.60.120. Addresses the declination, resignation, incapacity, death, and removal
of custodial trustees. Addresses the designation and succession of successor custodial
trustees. Addresses the handling of trust property and records in these circumstances.

Sec. 13.60.130. States that, except as otherwise provided in the custodial trust
instrument, in an agreement with the beneficiary, or by court order, the custodial
trustee is entitled to reimbursement for reasonable expenses, may charge a
reasonable compensation for services, and does not need to furnish security.

Sec. 13.60.140. Addresses the reporting and accounting requirement for the custodial
trustee. Authorizes certain persons to petition the court for an accounting or
approval of final accounts. Authorizes the court to require or permit the custodial
trustee or the custodial trustee’s legal representative to account. Ifa custodial trustee
is removed, directs the court to require an accounting and to order delivery of the
trust property and records to the successor custodial trustee and the execution of
certain instruments. Authorizes the court under certain circumstances to issue
instructions to the custodial trustee or to review the acts of the trustee or the
compensation determined by the custodial trustee for the services of the custodial
trustee or others.

Sec. 13.60.150. Indicates when actions against a custodial trustee are barred.

Sec. 13.60.160. Indicates how the custodial trustee is to distribute the custodial trust
property when the custodial trust is terminated. Provides for continuation of the trust
if the distributee is incapacitated and until certain circumstances occur. Prevents the
death of the beneficiary from terminating the custodial trustee’s power to discharge
certain obligations.

Sec. 13.60.170. Establishes methods and forms for creating custodial trusts.

Sec. 13.60.180. Indicates what law applies to transfers or declarations creating
custodial trusts.

Sec. 13.60.190. Directs how the chapter is to be applied and construed.
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Sec. 13.60.900. Defines the terms used in the chapter.
Sec. 13.60.990. Gives the chapter a short title.

If I may be of further assistance, please advise.

TLB:Imb
93-127.1mb



THE UNIFORM CUSTODIAL TRU3T ACT

Fact Sheet - Custodial Trust Act

Why states should adopt the Custodial Trust Act

Summary of the Custodial Trust Act

f
Media Coverage: Jane Bryant Quinn, "Proposed Custodial
Trust 1is <cheap, easy way to avoid probate,”™ in Los

Angeles Herald Examiner. December, 1987.

Media Coverage: "Easy Trusts," in Changing Times.
January,®” 1988.

A Tradition Jf Excellence - A History of the Uniform
Law Commissioners

Uniform State Laws - How a Uniform Act is Created



PURPOSE:

ORIGIN:

ENDORSED BY:

STATE
ADOPTIONS:

1993
INTRODUCTIONS;

A Few Facts About

THE UNIFORM CUSTODIAL TRUST ACT

To make the benefits of trusts available to people
without extensive financial assets.

Completed by the Uniform Law Commissioners in
1987.

American Bar Association

Arkansas
Hawaii

Idaho
Minnesota
New Mexico
Rhode Island
Virginia
Wisconsin

Massachusetts

For any further information regarding the Uniform Custodial
Trust Act, please contact John McCabe or Katie Robinson at 312-

915-0195.

(1/15/93)
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WHY-83!&TES-SHOV.Lg ABQI-.T-THE

UNIF_QBM. CUSTODIAL TRUST ACT

The Uniform Custodial Trust Act (UCTA) , promulgated by the
National Conference of Commissioners on Uniform State Laws 1in
1987, offers everyone a chance to establish a kind of trust that
guarantees control of property at a time when a person becomes
incapacitated, and that may also be used to pass on property at
death without probate. The act 1is designed to offer a new, very
simplified custodial trust, making the benefits of trusts
available to people without extensive financial assets.

The UCTA was inspired by the Uniform Transfers to Minors
Act, and the highly useful concept of a custodian for property of
a minor under the terms of that act. But why should minors be

the only beneficiaries of a good idea?

There are many reasons why every state should consider and
adopt the Uniform Custodial Trust Act.

INEXPENSIVE

A custodial trust is inexpensive to create. Fees for
consultation and drafting will be minimum - and non-existent in
many cases. In addition, the UCTA provides an alternative to a
costly court-supervised conservator or guardian. It can be used

to avoid the costs and delays of probate proceedings at death.
Economies can accrue broadly with the use of custodial trusts.
SIMPLE
A custodial trust can be set up -by simple language referenc—
ing the statute. No elaborate trust document 1S necessary.
Rights and obligation are derived directly from the statute.

CONTROL

Any person who <creates a custodial trust retains complete

control over it until incapacity or death. The named trustee
manages the property in the case of incapacity, but until then,
control remains with the beneficiary - the creator of the trust.

The beneficiary directs the management of the property, receives
income and principal, and can cancel the trust at any time.
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COMPREHENSIVE

Any kind of property, real or personal, tangible or
intangible, can be put in a custodial trust. Anybody can be made
a beneficiary. Any Jlegally competent person or entity can be

appointed as trustee.

The Uniform Custodial Trust Act is sinmple, inexpensive,
comprehensive, and complete. The most frequent users of this
trust will most likely be senior citizens who want to provide for
the management of assets in the event of future incapacity. It
is also available for a parent to establish a custodial trust for
an adult child who may be incapacitated. Those leaving the
country temporarily can also place their property with another
for management without relinquishing permanent control of their
property.

The Uniform Custodial Trust Act should be adopted 1in every
state. Although 1t meshes with the Uniform Probate Code (UPC),
it is appropriate in states which have not adopted the UPC.



?7N1?70BM. CUSTODIAL TRVST--AC1

We are perfectly free to be irresponsible with the property
that we accumulate. We can dissipate 1it, abandon 1it, or ignore
it. Most of us choose to be more responsible, however. We tend
to accumulate property for the economic security it provides
ourselves and our families. It comes as a great shock,
therefore, when we find that controlling and protecting it at key
moments in our lives 1is much harder than we 1imagined. What
happens if we become incapacitated? Guardianships and cons—
ervatorships are expensive last resorts that mean total loss; of
control. What happens when we die? Wills and the probate
process offer some solace, but probate becomes more onerous and
expensive than helpful. Extensive estate planning with its
panoply of generation-skipping devices, such as trusts, is
expensive and beyond the resources of most people. The search
for a better way continues.

The Uniform Law Commissioners®”™ Uniform Custodial Trust Act,

promulgated 1in 1987, offers some needed help. Inter vivos and
testamentary, discretionary trusts are too complicated to meet
certain needs. But the trust form of ownership, simplified and
carefully prescribed in a statute, can meet them - thus the

Uniform Custodial Trust Act (UCTA).

A trust is, simply, a Jlegal structure for organizing the
ownership and management of property for its preservation on
behalf of specified individuals. A  trust involves three
fundamental participants: a donor who puts property in a trust; a
trustee who owns and manages the trust; and beneficiaries who
receive the financial benefit of the trust and for whom the

property is preserved. A tru3t arises 1ina trustagreement or

instrument (a document) 1in which the donornames the trustee and
beneficiaries. The donor also establishes the trustee®s powers
over the property and the beneficiaries®™ rights to principal and
income in the trust instrument. The donor then transfers
property to the trustee, who owns it for the benefit of the
beneficiaries. The trustee 1is also a fiduciary, meaning that he
or she is subject to special rules and standards of care when
managing the trust®"s assets. All trusts have these characteris—

tics, and a custodial trust is but one of a number of kinds of
trusts.

The UCTA allows any person to create a custodial trust by
executing a simple statement (it may be a separate document or
merely a notation on an existing title document) that the
property 1is being placed in trust under the Act. The trustee®s
obligations arise upon acceptance of the property. That 1is all
that is necessary to create the trust.



The UCTA permits a kind of springing trust too - a trust

that arises upon the happening of a future event. Any person can
create such a trust with respect to specific property by
executing a simple statement, indicating that the trust will be

established upon the happening of the event.

The UCTA. also allows anybody obligated to an 1incapacitated
person, without a conservator (a conservator is a court-appointed
manager of an incapacitated person®s property), to establish a
custodial trust into which property satisfying the obligation is
placed for the incapacitated person as beneficiary. IfT the value
of the property so placed exceeds $20,000, however, a transfer
into such a trust must be approved by a court.

What distinguishes a custodial trust from other kinds of
trusts? To begin with, thei UCTA governs all aspects of the trust

relationship, including a trustee"s powers and obligations.
Therefore, elaborate trust documents are not needed. Second, a
custodial trust exists at the will of 1its beneficiaries. Any
beneficiary can terminate his or her share of the trust. Third,
trust beneficiaries can direct the trustee's payment of income to
themselves. Fourth, the beneficiaries can direct the trustee®s
investment and management of the trust property. Fifth, at a
beneficiary®s incapacity, the trust continues as a discretionary
trust, with the trustee as a full fiduciary. Therefore, no
conservator needs to be appointed for the purposes of managing
the trust property. Sixth, a beneficiary may direct the trustee
by a simple writing to distribute the trust property in any
fashion the beneficiary desires at the beneficiary®s death. The

writing 1is not a will unless the beneficiary makes it one, and
the distribution is a non-probate transfor of the property.

These powers of beneficiaries distinguish a custodial trust
from all other trusts. Trustees under the common Jlaw are not
subject to the direction of beneficiaries. The powers of the
beneficiaries 1in the UCTA suggest why such a trust 1is called
"custodial™ and suggest the values of a custodial trust, as well
as its limitations.

A  trust is custodial because the trustee®s powers are

limited by the beneficiaries - the trustee 1is a custodian for the
beneficiaries”™ interests. The trustee is a custodian until such
time as a beneficiary becomes incapacitated. The custodial tn1¥"

is am ideal form of ownership for anyone who wants to make sui*.
property is properly managed before incapacity and protected

afterwards. A person with property merely conveys the property
to a trustee, naming himself or herself as beneficiary. While
there are no questions of capacity, the beneficiary retains
significant powers over the property. At 1incapacity, his or her
appointed trustee continues to manage the property and use it for
the beneficiary. If incapacity is temporary, the beneficiary
reasserts his or her powers when capacity returns. If at any

time a beneficiary with capacity desires to terminate the
custodial trust, he or she simply terminates 1it.



Who will use the trust? Older people who want to make sure
they control who manages their property when they are incapacita—
ted, are the most likely users of the UCTA. People who go on
long trips and who want to assure proper management while they
are gone or who want protection 1if they become 1incapacitated
while traveling can use a custodial trust rather than a power of
attorney if it suits their needs. These are examples of people
and situations for which the UCTA was created.

At the same time, people who need discretionary trusts for
estate planning and tax purposes will continue to turn to
traditional trust law. The control provided to beneficiaries 1in
the UCTA and the ability to terminate a custodial trust do not
make it suitable for these purposes.

The UCTA fills very particular needs of ordinary people. It
should be considered strongly by any state or jJurisdiction
conscious of the difficulties an ordinary person has in preparing
for personal incapacity and death.



A 100-YEAR TRADITION OF EXCELLENCE

The National Conference Of Commissioners On Uniform State Laws

Inthe latter part of the 19th century, about the time a prominent law professor was charac-
terizing state legal systems as "awhimsical diversity of lans,”" a movement began taking hold
for the development of uniform laws among the states.

The Alabama Bar Association took the first formal action to encourage the development
of ""uniform’* laws in 1881. But it was not until August 1889, during the 12th annual meeting
of the American Bar Association, that the legal community made a formal resolution to work
for "'uniformity in the laws' of the then 44 states.

New York was the first state to act. In 1890 it authorized the governor to appoint three
commissioners to "‘examine the subjects of marriage and divorce, insolvency, the form of
notarial certificates and other subjects; to ascertain the best means to effect an assimilation
and uniformity of the laws of the states; and especially to consider whether it would be wise
and practicable for the state of New York to invite other states of the Union to send repre-
sentatives to a convention to draft uniform laws to be submitted for the approval and adop-
tion of the several states...."" A few months later the ABA endorsed the New York action and
ijrgézd the states, the District of Columbia and territorial legislatures to follow New York’s

ead.

In the Beginning - Seven States

Sixother states heeded the call andjoined New York at the first meeting of the *"Conference
of State Boards of Commissioners on Promoting Uniformity of Law in the U.S."" in Saratoga
Springs, New York on August 24, 1892. They were Delaware, Georgia, Massachusetts,
Michigan, New Jersey and Pennsylvania.

The new Commissioners wasted no time. They immediately completed and urged states
and territories to adopt three acts —Relating to Acknowledgments on Written Instruments,
Validating Wills Lawfully Executed Without the State, and Recognizing as Valid Wills
Probated m Another State.

They also recommended that states enact laws governing payment of notes, validating con-
tracts and divorce and marriage. With great variance in the marriage consent age, they
proposed raising the marrying age to 18 for males and 16 for females.

They also adopted a table ot weights and measures, noting "t will probably be a surprise
to most people to learn that legal weights of a bushel... with the exception of wheat alone, vary
in *lthe states."

After this burst of activity, the Conference produced no other proposals until 1896, when
the Negotiable Instruments Law was completed. The NIL was the first act adopted by every
state and the District of Columbia; it later became the basis for Article 3 of the Uniform Com-
mercial Code.

Then There were 33

By 1900, 31 states and two territories had appointed commissioners on uniform laws.
During the first decade of the new century the Uniform Law Commissioners (ULC) con-
centrated on legislation to facilitate interstate commerce, drafting laws concerning sales,
warehousing and transportation. A majority of states adopted all of these pioneering acts
before they, aswell as the Negotiable Instruments Law, were superseded by the Uniform Com-
mercial Code some 40 years later.
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By 1910, only Nevada and the Territory of Alaska had not appointed commissioners. They
came aboard by 1912.

In its third decade, the Conference considered and adopted legislative proposals on issues
ranging from partnerships to child labor. And in 1915, the organization officially became
known as the National Conference of Commissioners on Uniform State Laws.

The ULC responded to problems of the 1920s with proposals in such areas as aviation and
public utilities. In the 1930s, Commissioners wrestled with machine gun laws as well as torts

and trusts.

Fifty-Year Assessment

As the Conference approached itsgolden anniversary year, its leadership began a reassess-
ment to determine how tne ULC could better serve the federal system. Though the past had
been productive, Commissioners decided they could play a more useful role m the future if
they attacked major problems with comprehensive legal solutions rather than trying to address
them piecemeal.

That decision led to the launching of the mammoth project that produced the Uniform
Commercial Code (UCC). The ULC officially took on the task of drafting a comprehensive
code to provide guidelines for all commercial transactions in 1940. Work on some of its com-
ponents had already begun. In 1947 the ULC and the American Law Institute joined in a
partnership that put all the components together in a Uniform Commercial Code that was of-
fered to the states for their consideration in 1951. More than a decade of difficult battles for
adoption in every state followed. But by 1967, all the stages had enacted the Code except for
Louisiana, which remains the lone holdout on several code provisions.

The breadth and depth of the UCC are difficult to grasp. It guarantees that commercial
transactions in California are subject to the same law as transactions in Maine. A child pur-
chasing penny candy in a neighborhood shop and a manufacturer buying robotwelders for his
assembly line both complete their transactions within the framework of the UCC. In UCC
states, the code encompasses every sale of goods from crude oil to autos, every bank check
written, and ail commercial paper, stock and bond transactions.

The UCC is not set in stone. In 1987 the first new article since 1951 was approved, estab-
lishing law for the billion dollar leasing industry. As the Conference embarks on its second
century, itisdealing with major changes in state paymentsystem law, including electronic funds
transfers, to bring the Code into the 21st century of finance.

The UCC’s success as a comprehensive solution inspired Commissioners to produce and
work for enactment of a wide variety of legislative solutions to other basic state problems.
These have included: the Uniform Probate Code, Uniform Consumer Credit Code, Uniform
Marriage and Divorce Act, Uniform Alcoholism and Intoxication Treatment Act and a pack-
age of proposals designed to do for land transactions what the UCC did for transactions in the
com