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Re: H B  277, d e f e n s e  a n d
i n d e m n i f i c a t i o n  of  p u b l i c  e m p l o y e e s

D e a r  R e p r e s e n t a t i v e  V e z e y :

T h e  l e t t e r  f r o m  y o u r  aide, J o e  R y a n ,  t o  D e b o r a h  B e h r  f o r  
a l e g a l  o p i n i o n  o n  c e r t a i n  p r o v i s i o n s  o f  H B  277 h a s  b e e n  r e f e r r e d  
t o  m e  f o r  r e s p o n s e .  Y o u r  q u e s t i o n s  a r e  r e s t a t e d  a n d  a n s w e r e d  in 
t u r n  b e l o w :

1. H o w  d o e s  t h i s  b i l l  a f f e c t  e m p l o y e e  l i a b i l i t y  in
g e n e r a l ?

H B  277 d o e s  n o t  a f f e c t  t h e  l i a b i l i t y  of  p u b l i c  e m p l o y e e s  
a t  all, i n  t e r m s  o f  w h e n  a p u b l i c  e m p l o y e e  m a y  b e  l i a b l e  t o  a 
p l a i n t i f f .  T h e  b i l l  m e r e l y  c o d i f i e s  t h e  c i r c u m s t a n c e s  in w h i c h  t h e  
p u b l i c  e m p l o y e e  m a y  l o o k  t o  a p u b l i c  e m p l o y e r  f o r  i n d e m n i f i c a t i o n  
o f  t h e  e m p l o y e e ' s  l i a b i l i t y .

2. W i l l  t h i s  b i l l  a l l e v i a t e  t h e  c o n c e r n s  o f  f i n a n c i a l  
i n s t i t u t i o n s  o f  p e r s o n s  n a m e d  in l a w s u i t s ?

T h i s  is n o t  a l e g a l  q u e s t i o n  t h a t  is w i t h i n  o u r  p u r v i e w .  
G e n e r a l l y  s p e a k i n g ,  t h e  b i l l  d o e s  n o t  d i f f e r  f r o m  t h e  s t a t e ' s  
e x i s t i n g  p r a c t i c e  o f  d e f e n d i n g  a n d  i n d e m n i f y i n g  s t a t e  e m p l o y e e s  in 
c e r t a i n  c i r c u m s t a n c e s .  In t h e  past, t h e  s t a t e ' s  p o s i t i o n  o n  
d e f e n s e  a n d  i n d e m n i f i c a t i o n  h a s  b e e n  r e l a y e d  t o  f i n a n c i a l  
i n s t i t u t i o n s  a t  t h e  r e q u e s t  o f  s t a t e  e m p l o y e e s  i n v o l v e d  in j o b -  
r e l a t e d  l i t i g a t i o n .  W h e t h e r  t h e  b i l l  w i l l  p r o v i d e  t h o s e  
i n s t i t u t i o n s  w i t h  g r e a t e r  c o m f o r t  t h a n  a l e t t e r  f r o m  t h e  s t a t e  on 
t h i s  i s s u e  is u n c e r t a i n .  I n s o f a r  as  t h i s  b i l l  m a y  a f f e c t  t h e  
c u r r e n t  p r a c t i c e  o f  m u n i c i p a l i t i e s  w i t h  r e s p e c t  t o  t h e i r  e m p l o y e e s ,  

it is possible that it could also affect the attitude of financial 
i n s t i t u t i o n s  t o w a r d  m u n i c i p a l  e m p l o y e e s  n a m e d  in l a w s u i t s .
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3. H o w  w i l l  t h i s  b i l l  i m p a c t  t h e  e m p l o y e e ' s  l i a b i l i t y  
c o n c e r n i n g  p u n i t i v e  d a m a g e s ?

T h e  b i l l  d o e s  n o t  a l t e r  t h e  c i r c u m s t a n c e s  in w h i c h  a 
p l a i n t i f f  m i g h t  b e  e n t i t l e d  t o  an a w a r d  o f  p u n i t i v e  d a m a g e s  f r o m  a 
p u b l i c  e m p l o y e e  d e f e n d a n t .  In t h e  e v e n t  a p u b l i c  e m p l o y e e  is f o u n d  
l i a b l e  f o r  p u n i t i v e  d a m a g e s ,  t h e  b i l l  p r o v i d e s  t h a t  t h e  e m p l o y e r  is 
n o t  o b l i g a t e d  t o  i n d e m n i f y  t h e  e m p l o y e e  f o r  t h o s e  d a m a g e s .  
P r o p o s e d  A S  3 9 . 9 0 . 1 6 0 ( h ) (1). H o w e v e r ,  t h e  b i l l  d o e s  a l l o w  a p u b l i c  
e m p l o y e r  t o  a g r e e  t o  p a y  p u n i t i v e  d a m a g e s  a w a r d s  a g a i n s t  an 
e m p l o y e e .  P r o p o s e d  A S  3 9 . 9 0 . 1 6 0 ( i ) .

W e  h o p e  t h i s  r e s p o n d s  t o  y o u r  c o n c e r n s .  If y o u  h a v e  
o t h e r  g u e s t i o n s  o r  w i s h  t o  d i s c u s s  t h i s  b i ll, p l e a s e  feel f r e e  t o  
c o n t a c t  me.

V e r y  t r u l y  yo u r s ,
B R U C E  M. B O T E L H O  
A T T O R N E Y  G E N E R A L

By: ‘-'Susafn D. C o x  
A s s i s t a n t  A t t o r n e y  G e n e r a l

S D C : p c h

cc: R a g a  E lim, L e g i s l a t i v e  L i a i s o n
D e b o r a h  Behr, L e g i s l a t i o n / R e g u l a t i o n s  A t t o r n e y
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Re: D e f e n s e  a n d  i n d e m n i f i c a t i o n  o f  
s t a t e  e m p l o y e e s

D e a r  R e p r e s e n t a t i v e  P o r t e r :

Y o u r  aide, E r i c  M u s s e r ,  h a s  a s k e d  m e  t o  p r o v i d e  a 
s t a t e m e n t  o f  t h e  s t a t e ' s  p o l i c y  r e g a r d i n g  d e f e n s e  a n d  
i n d e m n i f i c a t i o n  of  s t a t e  e m p l o y e e s  w h e n  t h e y  a r e  s u e d  f o r  c i v i l  
d a m a g e s .  A s  I e x p l a i n e d  t o  Mr. M u s s e r ,  t h e r e  is n o  g e n e r a l l y  
a p p l i c a b l e  d e f e n s e  a n d  i n d e m n i f i c a t i o n  p r o v i s i o n  in s t a t e  l a w  a n d  
n o  w r i t t e n  p o l i c y  d o c u m e n t  on  t h e  s u b j e c t .  H o w e v e r ,  m a n y  o f  t h e  
s t a t e ' s  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  d o  i n c l u d e  d e f e n s e  a n d  
i n d e m n i f i c a t i o n  c l a u s e s  t h a t  a p p l y  t o  e m p l o y e e s  w h o  a r e  u n i o n  
m e m b e r s .  F o r  t h o s e  n o t  c o v e r t d  b y  a c o l l e c t i v e  b a r g a i n i n g  
p r o v i s i o n ,  t h e  s t a t e  h a s  a l o n g s t a n d i n g  p r a c t i c e  o f  p r o v i d i n g  
d e f e n s e  a n d  i n d e m n i f y i n g  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  e x p l a i n e d  
be l o w .

A s  a g e n e r a l  m a t t e r ,  t h e  s t a t e  p r o v i d e s  d e f e n s e  to 
e x e c u t i v e  b r a n c h  e m p l o y e e s  w h o  a r e  s u e d  f o r  d a m a g e s ,  w h e r e  t h e  a c t  
o r  o m i s s i o n  at  i s s u e  is w i t h i n  t h e  c o u r s e  a n d  s c o p e  o f  s t a t e  
e m p l o y m e n t .  In a d d i t i o n ,  t h e  s t a t e  i n d e m n i f i e s  e m p l o y e e s  a n d  p a y s  
s e t t l e m e n t s  o r  a d v e r s e  j u d g m e n t s  a g a i n s t  t h e m  so  l o n g  a s  t h e r e  is 
n o  f i n d i n g  t h a t  t h e  a c t  o r  o m i s s i o n  w a s  o u t s i d e  t h e  -.vvrne a n d  
s c o p e  of s t a t e  e m p l o y m e n t  o r  a m o u n t e d  t o  g r o s s  negx.'.gence o r  
i n t e n t i o n a l  m i s c o n d u c t .  T h e  s t a t e  is s t a t u t o r i l y  i m m u n e  f r o m  
l i a b i l i t y  for p u n i t i v e  d a m a g e s  (s e e  A S  0 9 . 5 0 . 2 8 0 )  a n d  t h e r e f o r e  
d o e s  n o t  g e n e r a l l y  i n d e m n i f y  e m p l o y e e s  f o r  p u n i t i v e  d a m a g e s  a w a r d s  
m a d e  a g a i n s t  them.

T h e  e f f e c t  o f  t h i s  p r a c t i c e  is t h a t  t h e  s t a t e  u s u a l l y  
p r o v i d e s  l e g a l  d e f e n s e  f o r  s t a t e  e m p l o y e e s  w h e n  t h e y  a r e  s u e d  a b o u t  
a m a t t e r  t h a t  r e l a t e s  t o  t h e i r  j o bs. T h e  s t a t e  r o u t i n e l y  r e s e r v e s  
r i g h t s  w i t h  r e s p e c t  t o  i n d e m n i f i c a t i o n  w h e r e  it  is p o s s i b l e  t h a t  
t h e  t r i e r  of  f a c t  m a y  d e t e r m i n e  t h e y  a c t e d  o u t s i d e  t h e  s c o p e  of 
t h e i r  e m p l o y m e n t ,  w e r e  g r o s s l y  n e g l i g e n t  o r  e n g a g e d  in i n t e n t i o n a l  
m i s c o n d u c t ,  o r  a r e  l i a b l e  f o r  p u n i t i v e  d a m a g e s .  T h i s  m e a n s  that,
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i n  s o m e  cases, t h e  e x t e n t  of t h e  s t a t e ' s  i n d e m n i f i c a t i o n  is n o t  
d e t e r m i n e d  u n t i l  t h e  c a s e  is over.

T i e  s p e c i a l  l i t i g a t i o n  s e c t i o n  in t h e  D e p a r t m e n t  of  L a w  
is t h e  e n t i t y  t h a t  h a n d l e s  p e r s o n a l  i n j u r y  a n d  p r o p e r t y  d a m a g e  
c l a i m s  a g a i n s t  t h e  s t a t e  a n d  s t a t e  e m p l o y e e s ,  as w e l l  as s o m e  c i v i l 
r i g h t s  l i t i g a t i o n  a g a i n s t  s t a t e  e m p l o y e e s .  O u r  s e c t i o n ,  a l o n g  w i t h  
o u r  c l i e n t  agency, t h e  d i v i s i o n  of r i s k  m a n a g e m e n t ,  c o n t r i b u t e d  to 
t h e  b i l l  d r a f t i n g  t h a t  r e s u l t e d  in H B  395 in 1992. We  u n d e r s t a n d  
t h e  l a s t  c o m m i t t e e  v e r s i o n  o f  t h a t  b i l l  w a s  t h e  m o d e l  for t h e  bi l l  
y o u  f i l e d  in t h i s  l e g i s l a t u r e :  H B  277. F o r  t h e  m o s t  part, w e  w e r e  
a n d  a r e  s a t i s f i e d  w i t h  t h e  b i l l ' s  a t t e m p t  to  c r e a t e  a w o r k a b l e ,  
c o d i f i e d  d e f e n s e  a n d  i n d e m n i f i c a t i o n  p r o v i s i o n  for p u b l i c  
e m p l o y e r s .  H o w e v e r ,  Mr. M u s s e r  i n v i t e d  u s  to s h a r e  o u r  c o m m e n t s  or 
s u g g e s t i o n s  on t h e  b i l l  as d r a f t e d ,  so w e  o f f e r  t h e  f o l l o w i n g  ideas 
f o r  y o u r  c o n s i d e r a t i o n .

T h e  f i r s t  p a r a g r a p h  o f  t h e  p r o p o s e d  AS 3 9 . 9 0 . 1 6 0  s e t s  o u t  
t h e  g e n e r a l  o b l i g a t i o n  of p u b l i c  e m p l o y e r s  t o  d e f e n d  a n d  i n d e m n i f y  
t h e i r  e m p l o y e e s ,  u n l e s s  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  i n c l u d e s  
a p r o v i s i o n  on t h a t  subject. P r o p c j e d  A S  3 9 . 9 0 . 1 6 0 ( a ) .  T o  m a k e  it 
p e r f e c t l y  c l e a r  t h a t  this b i l l  is n o t  i n t e n d e d  t o  a f f e c t  u n i o n  
m e m b e r s  w h o s e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  c o v e r  th i s  subject, 
w e  b e l i e v e  it w o u l d  b e  p r e f e r a b l e  to  d e l e t e  the i n t r o d u c t o r y  c l a u s e  
i n  (a) o n  p a g e  1, l i n e  7 a n d  h a l f  o f  l i n e  8 , a n d  a d d  a s e p a r a t e  
s t a t e m e n t  to AS 3 9 . 9 0 . 1 6 0 ( b ) ,  ^ h i c h  l i s t s  t h e  c i r c u m s t a n c e s  in 
w h i c h  t h e  s t a t u t o r y  d e f e n s e  a n d  i n d e m n i f i c a t i o n  o b l i g a t i o n s  d o  not 
a p p l y .  S u c h  a c h a n g e  w o u l d  b e  c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  
i n t e n t ,  a s  w e  u n d e r s t a n d  it.

P r o p o s e d  A S  3 9 . 9 0 . 1 6 0 ( b ) ( 1 )  m a k e s  it i n c u m b e n t  o n  the  
p u b l i c  e m p l o y e e  to t i m e l y  n o t i f y  t h e  e m p l o y e r  w h e n  s e r v e d  w i t h  a 
c l a i m  o r  l a wsuit, in o r d e r  to q u a l i f y  f o r  e m p l o y e r  p r o v i d e d  d e f e n s e  
a n d  i n d e m n i f i c a t i o n .  S p e c i f i c a l l y ,  t h e  b i l l  r e q u i r e s  t h e  e m p l o y e e  
t o  n o t i f y  t h e  e m p l o y e r  in w r i t i n g  w i t h i n  1 0  d a y s ,  u n l e s s  the 
e m p l o y e e  h a s  g o o d  c a u s e  for f a i l i n g  t o  p r o v i d e  t i m e l y  or p r o p e r  
n o t i c e  a n d  the e m p l o y e r  is n o t  m a t e r i a l l y  p r e j u d i c e d .  A l t h o u g h  the 
1 0 - d a y  p e r i o d  f o r  n o t i c e  to t h e  e m p l o y e r  is l o n g e r  t h a n  c u r r e n t l y  
a l l o w e d  in s o m e  s t a t e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s ,  it is 
a c c e p t a b l e .  H o w e v e r ,  w e  b e l i e v e  t h e  " g o o d  c a u s e "  e x c e p t i o n  to the 
n o t i c e  r e q u i r e m e n t  s h o u l d  b e  d e l e t e d  (page two, l i n e s  3 a n d  4) . 
T h e  e x c e p t i o n  g u t s  t h e  rule, a n d  m a k e s  e v e r y  l a t e  n o t i c e  argua b l e .

P a r a g r a p h s  (e) and (f) of p r o p o s e d  AS  3 9 . 9 0 . 1 6 0  c o v e r  t h e  
s i t u a t i o n  w h e r e  a n  e m p l o y e r  d e n i e s  i n d e m n i f i c a t i o n  t o  an e m p l o y e e .  
T h e y  d i s t i n g u i s h  b e t w e e n  s i t u a t i o n s  in w h i c h  t h e  p u b l i c  e m p l o y e r  is 
a c o - d e f e n d a n t  w i t h  t h e  e m p l o y e e  a n d  s i t u a t i o n s  in w h i c h  the 
e m p l o y e r  is n o t  n a m e d  as a c o - d e f e n d a n t ,  o r  h a s  b e e n  d i s m i s s e d  fr o m  
t h e  c a se. I n  t h e  f o r m e r  s i t u a t i o n ,  a n  e m p l o y e e  w h o  h a s  b e e n  d e n i e d  
i n d e m n i f i c a t i o n  m u s t  f i l e  a c r o s s - c l a i m  a g a i n s t  t h e  e m p l o y e r  in the 
u n d e r l y i n g  action. P r o p o s e d  A S  3 9 . 9 0 . 1 6 0 ( e ) .  W h e r e  t h e  e m p l o y e r  
is n o t  a p a r t y  t o  t h e  suit, t h e  e m p l o y e e  m u s t  w a i t  u n t i l  the 
u n d e r l y i n g  c a s e  h a s  ended, t h e n  f i l e  a n  a c t i o n  a g a i n s t  t h e  e m p l o y e r  
f o r  i n d e m n i f i c a t i o n  w i t h i n  o n e  year. P r o p o s e d  A S  3 9 . 9 0 . 1 6 0 ( f ) .
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T h e s e  s e c t i o n s  n e e d  t o  c l a r i f y  w h a t  is m e a n t  b y  " d e n y i n g "  
i n d e m n i f i c a t i o n :  d o  t h e y  o n l y  a p p l y  w h e r e  t h e  e m p l o y e r  r e f u s e s  t o  
i n d e m n i f y  a t  al l ,  o r  d o  t h e y  a l s o  c o v e r  t h e  " r e s e r v a t i o n  o f  r i g h t s "  
s i t u a t i o n  w h e r e  a n  e m p l o y e r  m a y  c o n d i t i o n a l l y  a g r e e  t o  i n d e m n i f y ,  
p e n d i n g  t h e  o u t c o m e  o f  t h e  c a s e ?  I f  t h e y  a p p l y  o n l y  t o  o u t r i g h t  
d e n i a l  o f  i n d e m n i f i c a t i o n ,  w e  h a v e  n o  o b j e c t i o n  t o  t h e  s u b s t a n c e  o ^
(e) a n d  (f) a s  w r i t t e n .  H o w e v e r ,  i f  t h e y  c o v e r  t h e  r e s e r v a t i o n  o f  
r i g h t s  s i t u a t i o n  a s  w e l l ,  w e  d o  n o t  a g r e e  t h a t  e m p l o y e e s  s h o u l d  
c r o s s - c l a i m  a g a i n s t  t h e i r  e m p l o y e r s  d u r i n g  t h e  u n d e r l y i n g  

l i t i g a t i o n .  A l l  w o u l d  b e  b e s t  s e r v e d  b y  a w a i t i n g  t h e  o u t c o m e  o f  
t h e  l i t i g a t i o n  t o  d e t e r m i n e  t o  w h a t  e x t e n t  t h e  e m p l o y e e  is e n t i t l e d  
t o  i n d e m n i f i c a t i o n ;  i f  t h e r e  is s o m e  d i s p u t e  a t  t h a t  p o i n t ,  t h e  
e m p l o y e e  s h o u l d  b e  a b l e  t o  f i l e  s u i t  a s  p r o v i d e d  i n  p r o p o s e d  A S  
3 9 . 9 0 . 1 6 0 ( f ) . *  I n  s u m m a r y ,  w e  r e c o m m e n d  t h a t  (e) a n d  (f) b e  
c l a r i f i e d  s o  a s  n o t  t o  a p p l y  t o  a " r e s e r v a t i o n  o f  r i g h t s "  o r  
p a r t i a l  d e n i a l  o f  i n d e m n i f i c a t i o n ;  a l t e r n a t i v e l y ,  w e  s u g g e s t  t h a t

(e) b e  d e l e t e d  a n d  (f) b e  r e v i s e d  t o  a p p l y  t o  a l l  s i t u a t i o n s  w h e r e  
i n d e m n i f i c a t i o n  is d e n i e d  b y  a n  e m p l o y e r ,  r e g a r d l e s s  o f  w h e t h e r  t h e  
e m p l o y e r  i s  a p a r t y  t o  t h e  u n d e r l y i n g  l i t i g a t i o n  o r  n o t .

T h e r e  is o n e  o t h e r  s u g g e s t i o n ,  t h a t  i s  m o r e  o f  a 
h o u s e k e e p i n g  n a t u r e .  I n  p r o p o s e d  A S  3 9 . 9 0 . 1 6 0 ( i ) , o n  p a g e  3 a t  
l i n e  20, t h e  b i l l  t a l k s  a b o u t  a n  e m p l o y e e  " o n  w h o s e  b e h a l f  a p u b l i c  
e m p l o y e r  h a s  u n d e r t a k e n  r e p r e s e n t a t i o n . "  T o  b e  c o n s i s t e n t  
t h r o u g h o u t  t h e  b i l l ,  t h a t  p h r a s e  s h o u l d  b e  r e p l a c e d  w i t h  " f o r  w h o m  
a p u b l i c  e m p l o y e r  h a s  p r o v i d e d  l e g a l  d e f e n s e . "

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h e s e  p r o p o s a l s .  
P l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  m e  o r  B r a d  T h o m p s o n ,  d i r e c t o r  o f  

r i s k  m a n a g e m e n t ,  i f  y o u  w o u l d  l i k e  t o  d i s c u s s  t h i s  s u b j e c t .

V e r y  t r u l y  y o u r s ,

B R U C E  M. B O T E L H O
A T T O R N E Y  G E N E R A L

T he  H o n o r a b le  B r ia n  P o r t e r  J a n u a r y  14, 1994
P age  3

By:

A s s i s t a n t  A t t o r n e y  G e n e r a l

S D C : p c h

c c :  D e b o r a h  B e h r  
R a g a  E l i m

O u t r i g h t  d e n i a l  o f  i n d e m n i f i c a t i o n  b y  t h e  s t a t e  is v e r y  r a r e .  

H o w e v e r ,  t h e r e  a r e  m a n y  t i m e s  i n  w h i c h  r e s e r v a t i o n  o f  r i g h t s  is 

w a r r a n t e d .



L /ISION OF LEGAL S ER V IC E
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M January 20, 1994

SUBJECT: Sectional Summary of Draft CSHB 277(STA). (Public employer 
obligation to defend and indemnify public employees)

TO: Representative Brian Porter, Chair 
House Judiciary Committee

FROM: Teresa B. Cramei 
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a 
preliminary matter, note that a sectional summary of a bill is not considered an 
authoritative interpretation of the bill. The bill itself is the best statement of its 
contents.

Section 1 adds Sec. 39.90.160 to the title that applies to public officers and 
employees. Subsection (a) provides that a public employer shall provide legal 
defense and pay settlements and judgements for a public employee when the acts or 
omissions that form the basis for the claim or judgement occurred during the course 
of and within the scope of the public employee’s employment.

Subsection (b) states that the requirements of the section apply unless a 
collective bargaining agreement that covers the public employee includes a provision 
for defense and indemnification.

Subsection (c) limits when a public employer’s obligation to defend and 
indemnify arises and requires the public employee to provide notice and make a good 
faith effort to cooperate in the defense. The public employer is not required to 
defend andlndemnify if the act or omission was the result of the employee’s gross 
negligence or intentional or wilful misconduct.

Subsection (d) prohibits a public employer from withholding legal defense or 
indemnification based solely on someone else’s allegations of gross negligence or 
intentional or wilful misconduct.

S E C T I O N A L  A N A L Y S I S



Subsections (e) - (g) address how the employer ma- refuse to provide legal 
defense and indemnification and the employee’s remedies tor the refusal.

Subsection (h) sets out circumstances in which the public employer does not 
have an obligation to provide legal defense and indemnification and subsection (i) 
permits the employer to commit itself to provide them under circumstances in which 
the employer would not have an obligation to do so.

Subsection (j) addresses what happens if a public employee settles a claim or 
action before requesting the public employer to defend and indemnify or after the 
employer has declined to do so.

Subsection (k) permits the public employer to provide a legal defense while 
contesting the employer’s obligation to indemnify the employee.

Section (1) defines "employee," "employer," and "settlement" for the section.

Representative Briar trter, Chair- - • <
January 20, 1994
Page 2
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DIviSION OF LEGAL SERVICbw
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

130 Seward Street, Suite 409
Juieau, Alaska 99801-2105

M E M O  R A N D U M April 13, 1993

SUBJECT: Sectional Summary ot HB 277. (Defense and indemnification 
of public employees)

TO:

FROM:

Representative Brian Porter

Teresa B. Cramer 
Legislative Counsel ~

You have requested a sectional summary of the above-described bill. As a 
preliminary matter, note that a sectional summary of a bill is not considered an 
authoritative interpretation of the bill. The bill itself is the best statement of its 
contents.

Section 1 adds a new section to the title that applies to public officers and employees. 
Subsection (a) provides that a public emoloyer shall provide legal defense and pay 
settlements and judgements for a public employee when the acts or omissions that 
form the basis for the claim or judgement occurred during the course of and *vithin 
the scope of the public employee’s employment. This requirement applies unless a 
collective bargaining agreement that covers the public employee includes a provision 
for defense and indemnification.

Subsection (b) limits when a public employer’s obligation t.o defend and indemnify 
arises and requires the public employee to provide notice and make a good faith 
effort to cooperate in the defense. The public employer is not required to defend 
and indemnify if the act or omission was the result of the employee’s gross negligence 
or intentional or wilful misconduct.

Subsections (d) - (f) address how the employer may refuse to provide legal defense 
and indemnification and the employee’s remedies for the refusal.

Subsection (g) sets out circumstances in which the public employer does not have an 
obligation to provide legal defense and indemnification and subsection (h) permits 
the employer to commit itself to provide them under circumstances in which the 
employer would not have an obligation to do so.



Subsection (i) addresses what happens if a public employee settles a claim or action 
before requesting the public employer to defend and indemnify or after the employer 
has declined to do so.

Subsection (jl permits ihe public employer to provide a legal defense while contesting 
the employer’s obligation to indemnify the employee.

Section (k) defines "employee" and "employer" for the section.

Representative Brian i .ter
April 13, 1993
Page 2

TC:pl
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CSHB 277 - INDEMNIFICATION

Mr. Chairman, thank you for the opportunity to again be here this morning to 
testify on House Bill 277, Defense and Indemnification of Public Employees.

As was previously stated, this bill seeks to codify what is widely believed to be 
existing policy.

You have before you a Committee Substitute, which address concerns raised 
during the previous hearing. Briefly, I'll review the changes,

1. Section 1(a) - changed so that it states a public employer shall provide for 
the legal defense of employees.

(b) is changed to state that a collective bargaining agreement which 
includes a defense and indemnification provision takes precedent over 
any other provision of the legislation.

(c) through (1) are re-alphabetized.

(f) On page 2, line 25, language was added to stipulate that if limitations 
on indemnification are placed on an employee, the employee's exclusive 
remedy is to bring action for indemnification under (g).

(g) On page 3, line 1, language was added to stipulate that if limitations 
on indemnification are placed on an employee, the employee's exclusive 
remedy is to bring action for indemnification against the employer.

(J) On page 3, line 29, language was changed from "on whose behalf a 
public employer has undertaken representation" to "for whom a public 
employer has provided legal defense".

(1) On page 4, line 22, the definition of "settlement" as it applies to this 
legislation was added.

These changes incorporate concerns addressed by Susan Cox, the risk 
management attorney from the Department of Law.
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2.24.321

Association. This section shall not apply to appointed 
employees or to employees designated in subsections 
2.24.021 A 1-4.

B. Managerial/professional employees against whom 
disciplinary acnon other than dismissal is taken or proposed 
shall have the right to request a  hearing before the borough 
disciplinary review board. The employees shall serve written 
demand for said hearing on the mayor or his or her designee 
nor later than ten days following the employee’s receipt 
of written notice of the disciplinary action. Failure to serve 
demand for a hearing within said time limit, or to appear 
at a  hearing scheduled in response to such a  demano, shall 
constitute a waiver by the affected employee of the right 
to said hearing. The mayor or his oi her designee may, 
but is not required to. suspend imposition of the disciplinary 
action pending review by the board.

C. All maragerial/professional and classified employees 
against whom dismissal action is proposed shall be sus­
pended from a pay status on the date on which the affected 
employee receives written notice of the proposed dismissal 
action. Said employees shall have the right to request a 
hearing before the borough disciplinary review board. The 
affected employee shall serve written demand for said 
hearing on the mayor or his or her designee not later titan 
ten days following the employee’s receipt of written notice 
of the proposed dismissal action. Failure to serve demand 
for a hearing within said time limit, or to appear at a 
hearing scheduled in response to such a demand, shall 
constitute a wa'ver by the affected employee of the right 
to said hearing. If the employee demands a hearing as 
specified above he shall continue in a  non-pay status until 
the board’s decision is issued or the case is otherwise 
concluded. Dismissal shall become effective:

1. If the employee fails to timely demand a hearing, 
upon the expiration of the ten day time limit set forth above: 
or

2. If the employee timely demands a  hearing, upon 
the date the employee waives the hearing by failing to 
attend or upon the date on which the board issues a decision 
affirming thedismissal action, which ever shall first occur.

D. Tho disciplinary review board shall consist of a 
manageriaVp-ofessional employee of the borough appointed 
by the mayor, who works in a division of the borough 
administration different from the division in which the 
affected employee works: a private citizen appointed by 
the mayor, who is neither employed by nor under contract 
to the borough: and a member of the borough assembly 
appointed by the presiding officer. The board shall conduct 
a hearing on the matter as soon as reasonably practicable 
after service of demand for said hearing upon me mayor 
or his or her designee. The board shall provide the affected 
employee with at least ten days’ notice of the date and

place of hearing and shall provide both the affected employ­
ee and a representative of borough management with an 
opportunity to exercise the following rights at the hearing:

1. To testify;
2. To present witnesses and other evidence:
3. To cross-examine witnesses:
4. To be represented by a person of nis choice.
The board shall conduct the hearing as specified above

and, after considering the evidence presented at said hearing, 
shall determine whether the disciplinary action imposed 
or proposed, or the severity thereof, is arbitrary, capricious 
or contrary to law. The board may affirm the disciplinary 
action, impose a lesser disciplinary action, or prohibit the 
imposition of discipline against the employee for incidents 
examined at the hearing. The affirmative vote of two 
members shall constitute the decision of the board which 
shall be in writing and shall be issued as soon as reasonably 
practicable following termination of the hearing. If an 
employee has been suspended from a pay status pending 
the hearing, said suspension shall continue until the board's 
decision is issued. If the board determines that dismissal 
would be arbitrary, capricious, or contrary to law. the 
employee shall be returned to a pay status and shall receive 
all pay to which he would have been entitled during the 
period of the suspension, unless the board directs otherwise.

E. The disciplinary review board shall deliver or mail 
its decision to the affected employee, and the decision of 
the board is final unless the affected employee appeals 
said decision to the Superior Court not later than thirty 
days after (t. date on which the decision was delivered 
or mailed to 0:i employee. The Coun shall review the 
matter on the record and shall determine whether the board 
abused its discretion. The case shall not be tried de novo. 
The Rules of Appellate Procedure of the State of Alaska 
shall apply to the case. (Grd. 85-137 § 5, 1985)

224.331 Safety.
A. It is the responsibility of all levels of borough man­

agement to ensure that prudent safety rules and precautions 
are developed, implemented and observed.

B. Failure of borough employees to comply with safety 
requirements and regulations shall be just cause for disci­
plinary action to include dismissal. (Ord. 84-102 § 2 (part), 
1985)

2.24.341 Indem nification.
A. Indemnity. The borough shall indemnify any em­

ployee o f the borough against any claim, demand, suit or 
judgment arising out of his employment by the borough 
if the borough employee, at the time of occurrence, was 
acting in good faith and within the scope of his duties.
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* 2.24.341>

B. Defense. The borough shall provide an employee 
with independent legal counsel

1. When the employee requests and the assembly 
concurs;

2. When the borough mayor or borough attorney deer- 
mines that there may be a conflict of interest between the 
borough and the employee.

The borough shall provici: the employee with independent 
legal counsel when the liability of the employee involves 
claims or defenses not reasonably related to the claims 
or defenses of the borough, (Ord. 88-026 § 3, 1988)

224251 Employee separations.
A. Resignation. To resign in good standing, an em­

ployee shall give the appointing authority or his designee 
not less than ten working days’ notice prior to the action 
date of severance, unless the borough mayor or his designee 
agrees to permit a shorter period for extenuating circum­
stances. The employee norice of resignation shall be in 
writing and shall contain the reason for resignation. Failure 
to comply with this provision shall be entered in the 
employee's personnel file, and will be just cause for denying 
future reemployment.

B. No managerial/professional or classified employee 
shall be dismissed unless the provisions of Section 224.321 
have been followed. Appointed employees and employees 
designated in Section 224.021A4 shall be dismissed in 
the manner described in Section 2.24.021 for each such 
employee. (Ord. 85-137 § 6,1985; Ord. 84-102 § 2 (part). 
1985)

224.361 Position descriptions.
The borough shall maintain a position classification (job 

description) for the various occupations authorized by the 
organization's staffing structure. This document will reflect 
the job title, representative functions of the position, mini­
mum job requirements, arid be coordinated with the 
borough’s clarification plan (Section 224.091).

A. Reclassification. Positions may be reclassified with 
authority o f the borough mayor whenever the duties of 
the position have substantially and materially changed.

B. New Portions. The appointing authority (borough 
mayor) may create new positions, change the classification 
designations and salaries, provided such actions can be 
accomplished within the limitations of the current borough 
budget. (Ord. 84-102 § 2 (part). 1985)

224271 Salary plan.
A. The borough shall publish a salary schedule each 

year in conjunction with die publication of the borough 
annual budget. Delays caused by extraordinary circum­
stances such as collective bargaining are excepted.

B. Normally, newly hired employees will be employed 
at the beginning rate of the appropriate salary rang? How­
ever, in cases where unusual difficulty has been experienced 
in filling a vacancy, or when the applicant is exceptionally 
qualified, the borough mayor may direct the starting salary 
above the minimum. (Ord. 84-102 § 2 (part), 1985)

124281 Payday.
Noimally, borough employees shall be paid every other 

Friday of each month for the preceding two-week pay 
period. If these days fall on a  holiday, the employees shall 
be paid on the last working day preceding the holiday. (Ord. 
84-102 § 2 (part). 1985)

224291 Overtime.
A. The borough’s normal scheduled workweek encom­

passes forty hours’ work within one week (Monday through 
Sunday). Employees, permanent or term-permanent, who 
are directed to work hours in excess of fotty in one week 
shall be paid overtime calculated at a  rate of one and o n e- 
half times the employee’s base hourly rate for overtime 
worked during the period Monday through Saturday. 
Overtime worked on Sundays or holidays shall be com­
pensated at a  rate of double time (two times the employee’s 
base hourly rate).

B. Temporary employees shall be compensated at a 
rate of one and one-half times their base hourly rate for 
all hours worked in excess of forty in one week.

C. No employee shall wotk overtime unless directed 
to do so by a supervisor empowered to give such direction.

D. For some positions, overtime work is considered 
a normal pan of the job and does not justify overtime pay. 
Overtime compensation shall nor be granted to:

1. Appointed employees;
2. Managerial/professional employees:
3. Persons occupying positions which qualify as 

supervisors under the criteria of the Fair Labor Standards 
Act. as interpreted by U.S. Department of Labor and the 
Alaska Department of Labor. (Ord. 86-017 § 15. 1986; 
Ord. 84-102 § 2 (part), 1985)

224.401 Holidays.
A. All borough employees, excluding temporaries, shall 

be entitled to the holidays listed below with pay. Full-time 
employees shall receive regular straight-time compensation: 
part-time employees shall be paid straight-time compensa­
tion in proportion to the number of hours regularly sched­
uled to work:

1. New Year’s Day (January 1st):
2. Washington’s Birthday (third Monday in February);
3. Memorial Day (last Monday in May);
4. Independence Day (July 4th):

60



217 Second Street, Suite 200 •Juneau. Alaska 99801 ■ Tel (907)586-1325. Fax (907)463-5480

January 24, 1994

TO: Representative Al Vezey, Chair
and
Members, House Committee on State Affairs

FROM: Kent E. Swisher, Executive Director

RE: HB 277 - Indemnification of pubFc employees

It has been brought to my attention that your committee is considering HB 277- 
Indemnlflcation of public employees, which would amend AS 39.90 to require public 
employers, including municipalities, to provide defense and indemnification of employees 
for actions or omissions that occurred during the course and within the scope of the 
employee’s employment, except in cases of gross negligence or intentional or wilful 
misconduct. The bill allows for collective bargaining agreements to supersede state law 
with regard to defense and indemnification.

It is the understanding of the Alaska Municipal League that it is already common practice 
for municipalities to indemnify employees for actions/omissions taken during the course 
and scope of their employment and that such indemnification is included within most, if not 
all, collective bargaining agreements.

The League has no objection to the current draft of HB 277, or to the proposed Committee 
Substitute dated 1/20/94. It appears to codify existing common practice, to provide 
reasonable protection for employers by requiring the employee to keep the employer 
informed and to cooperate in the defense, and to provide equal treatment of all types of 
employees.

cc: Representative Brian Porter

LETTERS REGARDING HB 277 

Member of the National League of Cities and the National Association of Counties
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January 20, 1S94

Representative Brian Porter 
Room 122 
State Capitol
Juneau, Alaska 99801-1182 

Dear Representative Porter:

I want to express rny appreciation to you for introducing H.B. f77. This legislation 
would allow public entities to indemnify employees from personnel liability 
resulting from honest and efficient accomplishment of their job responsibilities. 
ATU fully supports this bill and urges its speedy approval.

Our society is seeing increasing numbers of former employees arguing wrongful 
discharge cases in front of juries. Without regard to the merits of such cases, our 
system of justice places public employees in a precarious position. Plaintiffs in 
such actions can not gain punitive damages from a public entity; punitive damages 
may only be applied to a private entity. Given this, plaintiffs' attorneys will often 
name an individual as defendant in order to establish a party with punitive liability 
or, as may be the case, simply to provide leverage.

While individuals so named, more often than not, eventually are relieved of liability, 
their lives in the meantime can be dramatically impacted. An individual so named 
will have all credit suspended pending outcome of the case. Simply put, the 
individual is unable to buy a house, a car or even a large appliance through normal 
credit channels until the case is settled. In many instances, such cases take years 
to resolve.

600 Telephone Avenue "S Anchorage. Alaska 0c)Fin0 6041 Kr T i’Jcpnnnt;: (VII/" Sii •. VOQO •n? r.)*.. {907) .cr6.J.



Representative Brian Porter
January 20, 1S94
Page 2 of 2

Our concern in rectifying this unfair situation stems from our desire to have 
effective employees carrying out their responsibilities in a competent and efficient 
manner. Clearly, an employee who must consider his/her personal fortunes and 
those of his famiiy each time he makes a decision will find his thinking swayed fcy 
this potential threat. We ask for th is  leg is la tion to be passed so tha t ou r 
employees may work in an atmosphere free from the Threat of personal reprisal.

Again, thank you for your efforts. If you need anything further from ATU regarding 
this legislation, please let me know.

Sincerely,

ANCHORAGE TELEPHONE UTILITY

/James G. Morrison 
''General Manager
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January 18,1994

Representative Brian Porter 
State Capitol 
Juneau, AK 99801

Dear Representative Porter,

The Alaska Peace Officers Association supports House Bill 277. We 
believe that government must be held responsible for its actions. 
When someone Is wrongly harmed through the actions of 
government, injured parties should be able to make claims os 
appropriate. However, we believe very strongly that government 
employees should be defended and protected when their actions are 
made in good faith and without malice.

Generally when a lawsuit is filed, employees are listed as parties to the 
action. In the past- employees have not been held personally liable for 
actions taken at the behest of their employer., unless they were clearly 
working outside the scope of their authority. This seems to be 
changing. Recent court rulings im joslng personal punitive damages 
are placing the livelihoods of our public employees in Jeopardy.

The trend where public employees are being held personally liable 
places employees in a position where their own personal assets are at 
risk. All government employees are in danger, from the highest level 
policy maker to the lowest level of workers where those policies are 
carried out. The social worker, the road maintenance supervisor, the 
police officer, the medic, the fixe fighter, and elected officials are all 
vulnerable.

We in law enforcement believe this Is an undue burden upon the 
state's public employees, It carries great potential for the workings of 
government to become bogged down because employees fear that 
decisions they make in good faith may result in the loss of their assets. 
I encourage you and your colleagues to support House Bill 277.

Sincerely,

Michael A. Grimes, Statewide President 
Alaska Peace Officers Association



ANCHORAGE POLICE DEPARTMENT
4501 SOUTH BRAG AW STREET ♦ ANCHORAGE, ALASKA 99507-1599

TELEPHONE (907) 786-8500

Tom Fink, M ^yor
Service since 1921Received

January 18, 1994 JArl t 9 1994

Representative Brian Porter ^
House of Representatives 
Alaska State Legislature 
Juneau, Alaska 99801-1182

Dear Representative Porter,

I am writing this letter in support of House Bill 277, which would require 
public employers to indemnify public employees with respect to law suits and 
legal claims made against employees who are working within the scope and 
authority of their position. I can safely represent that the subject of 
indemnification is very important to ail public employees.

Law enforcement over the years has identified indemnification as a top 
legislative priority. Our premise is simple. We believe that when a public 
employee is working at the behest of their employer, and they operate in good 
faith and within their proper authority, employees should be indemnified.

This is not an argument for protection of bad employees. It is a request that, 
as a matter of law, employers protea employees who are doing the work of the 
government. Threatened or actual legal aaion has a very chilling effect on any 
employee. If personal assets or wealth are unfairly at risk, employees are 
discouraged from making decisions or taking aaion.

We are happy to work with you and the Legislature in the passage of this bill.
If you have any questions, please contact me at 786-8552.

Sincerely, .

Duane S. Udland, Deputy Chief 
Anchorage Police Department 
4501 South Bragaw 
Anchorage, Alaska 99507



Alaska Association Chiefs of Police

January 17, 1994 R e c e i v e d

J A N  1 9 1994
b.wi" i r t iA N  k w . i l  t f t

Representative Brian Porter 
House of Representatives 
State Capital 
Juneau, Alaska, 99811

Dear Representative Porter:

Two years ago the Alaska Association of Chiefs of Police, the Alaska Peace 
Officers Association, and the FBI National Academy Associates identified 
the. indemnification of public employees as their number one legislative 
riority. This issue is even more timely and critical now. The following is 
the combined statement and position of the three professional law 
enforcement associations concerning indemnification.

"We believe that government must be held responsible for its actions. When 
someone is wrongly harmed through the actions of government, injured 
parties should be able to make claims as appropriate. However, we believe 
very strongly that government employees should be defended and protected 
when their actions are made in good faith.

Generally when a lawsuit is filed, individual employees are listed as parties to 
the action also. In the past, employees have not been held personally liable 
for actions taken at the behest of their employer unless they were clearly 
working outside the scope of their authority. This seems to be changing. 
Recent court rulings imposing personal punitive damages are placing the 
livelihoods of public employees in jeopardy.

The trend to hold public employees personally liable places employees in a 
position where their own personal assets are at risk. This means that all 
government employees are in danger, from the highest level policy maker to 
the level of worker where the policy is implemented. Even elected officials 
are vulnerable today.



We in law enforcement believe this is an undue burden upon the public 
employees of this State. It carries the potential for the workings of 
government to become bogged down because employees fear that decisions 
they make in good faith may result in the loss of their assets.

When employees are doing the work of the government, within the scope of 
their authority, and without malice, they should not be held personally liable 
when they are named as parties to law suits.

Legislation should be passed that indemnifies public employees and frees 
them from the burden of working under the constant threat that their good 
faith judgments can result in the loss of their homes, their cars, or their 
savings."

If we can be of any assistance in the passage of your bill please let me 
know.

Very truly yours,

Ronald L. Otte 
President

RLO/lp



Anchorage Telephone Utility
Behind Every Call 

You Make

January 17, 1994

Representative Brian Porter 
Room 122 
State Capitol
Juneau, Alaska 99801-1182 

Dear Representative Porter*.

As one of many employees who w^uid be effected by the passage of House Bill 
2 7 7 ,1 appreciate the opportunity of conveying to you how Important I believe 
this legislation to be, and how  s t r o n g l y  T support its passage.

As the Director of Human Resources for Anchorage Telephone L/tliity, I 
typically must make the final decision regarding employee terminations. 
Increasingly, that decision is based not only on "is this the appropriate action 
for the employee", but also "how likely are we to convince a jury that this is 
fair".

The number of these cases which go to ju r y  trial Is increasing, as is the 
frequency with which specific individuals are being named as defendants. 
Consequently, those who must make these critical employment decisions are 
becoming more and more cautious about their involvement, often to the 
detriment of the organizations for which they work.

This concern is not hypothetical. A recent experience at ATU was neither 
particularly unique nor particularly onerous, but It does serve as a good 
example of why this legislation is  so timely and so important.

A number of months ago. a significant amount, o f  m oney  became unaccounted 
for In our Customer Service area. Following extensive investigation, it became 
apparent that specific procedures had not been followed, and the Supervisor of 
the Cash function was identified as responsible for the missing money. While 
careful not to suggest that tills Individual had taken the money, we felt that it 
was while under her responsibility and due to her failure to follow procedures 
that the cash disappeared. After the investigation and significant 
deliberations, I determined that termination was the appropriate action.

Execu tive Offices

f
fr.QO Telephone Avenue g  Anchorage. Alaska 99503 (>09l Telephone: (907) 5 6 1-3LM0 S  Fax: (907) 563 2688



Representative Brian Porter
January 17, 1994
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A few months later, this former employee filed a wrongful termination suit 
against the Utility, and I was named as a co-defendant. There were no 
particular reasons given for me being Included, other than an allegadon that I 
may have defamed her by telling others that the employee had stolen the 
money. My own opinion as to the reason I was named is that a former 
employee cannot be awarded punitive damages when suing a public employer. 
However, punitive damages can be awarded against an individual. By naming 
me as co-defendant, this former employee was keeping the option of punitive 
damages available to the future jury.

The consequences of being named as defendant or even co-defendant in this 
type of suit are significant. Any financial or real estate transaction I might 
have attempted would have been thwarted by an honest answer to the 
standard question on an application: "Are you currently Involved in any type of 
civil litigation?" Since wrongful termination cases can drag on for several 
years, that limitation could have been a significant and enduring problem.

Of greater concern would be the legal fees, which as defendant or even co­
defendant, might have been my personal responsibility. With current 
estimates of approximately $200,000 in defense costs in a typical wrongful 
termination, the implication is obvious.

And of greatest concern is the potential finding and award of the Jury. With 
back pay, future pay, emotional and physical distress claims, and conceivably 
punitive damages, the  personal consequence to one who must make a 
termination decision without some kind of indemnification can be devastating.

In the ATU example I used, the outcome has been positive. Although the case 
has not been resolved, following early depositions and some legal work by 
defense counsel, I was dropped as a defendant. However, every employment 
decision is clouded by the thought that next time I may not be as fortunate.

Ultimately, without the type of protection provided by House Bill 277, those 
who make employment decisions may determine that doing the "right" thing is 
not worth the risk, and workplace situations which should be addressed will 
instead be ignored. At that point, everyone loses.



Representative Brian Porter
January 17, 1994
Page 3 of 3

Public employers need Individ uals in decision  making positions who will make 
careful and frequently difficult decisions. Those indtvidi, als need an employer 
who will stand by them and support them when those decisions are 
challenged. House Bill 277 provides just that type of support. I very much 
appreciate and endorse your support of this bill.

Sincerely.

ANCHORAGE TELEPHONE UTILITY

Director. Human Resources
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F I S C A L  N O T E

S T A T E  O F  A L A S K A  BI L L  NO. H B  280

1994 L E G I S L A T I V E  S E S S I O N

A N A LYSIS  CONTINUATION:

The Custodial T rust A ct is designed to provide a statutory standby inter vivos trust for individuals who 
typically are not very affluent or sophisticated, and possibly represented by attorneys engaged in general rther than 
specialized estate practice. The most frequent us? of this trust would be in response to the commonly occurring need of 
elderly individuals to provide for the future management of assets in the event of incapacity.

Although the most frequent use probably will be by elderly persons, it is also available for a parent to 
establish a custodial trust for an adult child who may be incapacitated; for adult persons in the military, or those leaving 
the country temporarily, to place their property with another for management without relinquishing beneficial ownership 
of their property; or for young people who have received property under the Uniform Transfers to Minors Act to continue 
a custodial trust as adults in order to obtain the benefit and convenience of management services performed by the 
custodial trustee.

The objective of the statute is to provide a simple trust that is uncomplicated in its creation, administration, 
and termination. Consequently, the statute should also serve to avoid unnecessary administrative and legal costs and to 
conserve the corpus of individual trusts. These are transactions involving private persons, and the bill will therefore not 
have an impact on the Department of Law  or state government.
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FISCAL NOTE

STATE OF ALASKA BILL NO. I IB 280
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

T h e  C u s t o d i a l  T r u s t  A c t  is d e s i g n e d  t o  p r o v i d e  a s t a t u t o r y  s t a n d b y  
i n t e r  v i v o s  t r u s t  f o r  i n d i v i d u a l s  w h o  t y p i c a l l y  a r e  n o t  v e r y  a f f l u e n t  o r  
s o p h i s t i c a t e d ,  a n d  p o s s i b l y  r e p r e s e n t e d  b y  a t t o r n e y s  e n g a g e d  in g e n e r a l  
r a t h e r  t h a n  s p e c i a l i z e d  e s t a t e  p r a c t i c e .  T h e  m o s t  f r e q u e n t  u s e  o f  t h i s  t r u s t  
w o u l d  b e  i n  r e s p o n s e  t o  t h e  c o m m o n l y  o c c u r r i n g  n e e d  o f  e l d e r l y  i n d i v i d u a l s  t o  
p r o v i d e  f o r  t h e  f u t u r e  m a n a g e m e n t  o f  a s s e t s  i n  t h e  e v e n t  o f  i n c a p a c i t y .

A l t h o u g h  t h e  m o s t  f r e q u e n t  u s e  p r o b a b l y  w i l l  b e  b y  e l d e r l y  p e r s o n s ,  
it is a l s o  a v a i l a b l e  f o r  a p a r e n t  t o  e s t a b l i s h  a c u s t o d i a l  t r u s t  f o r  a n  a d u l t  
c h i l d  w h o  m a y  b e  i n c a p a c i t a t e d ;  f o r  a d u l t  p e r s o n s  i n  t h e  m i l i t a r y ,  o r  t h o s e  
l e a v i n g  t h e  c o u n t r y  t e m p o r a r i l y ,  t o  p l a c e  t h e i r  p r o p e r t y  w i t h  a n o t h e r  f o r  
m a n a g e m e n t  w i t h o u t  r e l i n q u i s h i n g  b e n e f i c i a l  o w n e r s h i p  o f  t h e i r  p r o p e r t y ;  o r  
f o r  y o u n g  p e o p l e  w h o  h a v e  r e c e i v e d  p r o p e r t y  u n d e r  t h e  U n i f o r m  T r a n s f e r s  t o  
M i n o r s  A c t  t o  c o n t i n u e  a c u s t o d i a l  t r u s t  as a d u l t s  i n  o r d e r  t o  o b t a i n  t h e  
b e n e f i t  a n d  c o n v e n i e n c e  o f  m a n a g e m e n t  s e r v i c e s  p e r f o r m e d  b y  t h e  c u s t o d i a l  
t r u s t e e .

T h e  o b j e c t i v e  o f  t h e  s t a t u t e  is t o  p r o v i d e  a s i m p l e  t r u s t  t h a t  is 
u n c o m p l i c a t e d  i n  i t s  c r e a t i o n ,  a d m i n i s t r a t i o n ,  a n d  t e r m i n a t i o n .
C o n s e q u e n t l y ,  t h e  s t a t u t e  s h o u l d  a l s o  s e r v e  t o  a v o i d  u n n e c e s s a r y
a d m i n i s t r a t i v e  a n d  l e g a l  c o s t s  a n d  t o  c o n s e r v e  t h e  c o r p u s  o f  i n d i v i d u a l  
t r u s t s .  T h e s e  a r e  t r a n s a c t i o n s  i n v o l v i n g  p r i v a t e  p e r s o n s ,  a n d  t h e  b i l l  w i l l
t h e r e f o r e  n o t  h a v e  a n  i m p a c t  o n  t h e  D e p a r t m e n t  o f  L a w  o r  s t a t e  g o v e r n m e n t .



H B  2 8 0  
C o n t a c t s

A r t h u r  H. P e t e r s o n
A t t o r n e y ,  U n i f o r m  L a w  C o m m i s s i o n e r
D i l l o n  & F i n d l e y
O n e  S e a l a s k a  P l a z a ,  S u i t e  2 0 2
J u n e a u ,  A l a s k a  9 9 8 0 1

( W k )  5 8 6 - 4 0 0 0  
F A X  5 8 6 - 3 7 7 7

T e r r y  B a n n i s t e r
B i l l  D r a f t e r ,  L e g a l  S e r v i c e s (wk) 2 4 5 0

D e b o r a h  B e h r
U n i f o r m  L a w  C o m m i s s i o n e r  
A t t o r n e y  G e n e r a l ' s  o f f i c e (wk) 4 6 5 - 3 6 0 0



DIVISION OF LEGAL SERVIC to
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M April 18, 1993

SUBJECT: Sectional Summary of HB 280

TO: Representative Carl Moses 
Chair
House Rules Committee

FROM: Theresa L. Bannister 
Legislative Counsel

You have requested a sectional summary of the above described bill.

As a preliminary matter, note that a sectional summary of a bill should not be 
considered an authoritative interpretation of the bill and the bill itself is the best 
statement cf its contents.

Section 1. Contains the entire bill. Adds a new chapter, the "Alaska Uniform 
Custodial Trust Act."

Sec. 13.60.010 authorizes a p w * . create a custodial trust of property by a written 
transfer of the property to another person or by a written declaration. Places title 
to the custodial trust property in the custodial trustee and the beneficial interest in 
the beneficiary. Prohibits termination of a custodial trust by the transferor except as 
provided in the section. Terminates the trust on the beneficiary’s death. Authorizes 
a person to augment existing custodial trust property. Authorizes the transferor to 
designate, or authorize the designation of, a successor custodial trustee in the trust 
instrument. States that the chapter does not displace or restrict other means of 
creating trusts.

Sec. 13.60.020. Authorizes a person to create a custodial trust upon the occurrence 
of a future event. Authorizes the designation of a substitute or successor custodial 
trustee. Identifies the documents that can be used to make a designation; otherwise, 
requires the designation to be registered with or delivered to a specified person.

Sec. 13.60 030. States that the obligations of a custodial trustee arise when the 
trustee accepts the custodial trust property. States how the acceptance may be



evidenced. States that upon acceptance the trustee is subject to the personal 
jurisdiction of the court with respect to a matter relating to the trust.

Sec. 13.60.040. Unless otherwise directed by an instrument designating a custodial 
trustee under sec. 13.60.020, authorizes a person holding the property of, or owing 
a debt to, certain incapacitated individuals to make a transfer to certain persons as 
custodial trustee for the incapacitated individuais. Transfers over $20,000 must be 
authorized by the court. States that a written acknowledgement of delivery signed 
by the custodial trustee constitutes a sufficient receipt and discharge for the 
transferred property.

Sec. 13.60.050. States that beneficial interests in a custodial trust created for multiple 
beneficiaries are separate trusts of equal undivided interests for each beneficiary. 
Indicates when a right of survivorship exists. Authorizes administration as a single 
custodial trust for custodial trust property held by the same trustee for the same 
beneficiary. Requires separate accounting to each beneficiaiy with regard to 
custodial trust property held for more than one beneficiary.

Sec. 13.60.060. Establishes the general duties of, and the standard of care to be 
exercised by, the custodial trustee. States that the exercise of a durable power of 
attorney for an incapacitated beneficiary is not effective to terminate or direct the 
administration or distribution of a custodial trust.

Sec. 13.60.070. Establishes the general powers of a custodial trustee. Indicates that 
the section does not relieve a custodial trustee from liability for a violation of sec. 
13.60.060.

Sec. 13.60.080. Establishes how the custodial trustee may use custodial trust property.

Sec. 13.60.090. Determines when the custodial trustee may administer a custodial 
trust as for an incapacitated beneficiary. Establishes what a custodial trustee may 
rely on to determine that the t  meficiary is incapacitated. Indicates when a custodial 
trustee for an incapacitated beneficiary can administer the trust as for a beneficiary 
whose incapacity has ended or changed. On petition of certain persons directs the 
court to determine whether the beneficiary is incapacitated. Directs a custodial 
trustee to administer the custodial trust as for an incapacitated beneficiary under 
other given circumstances if there isn’t a determination of incapacity under (b) or (d) 
of this section. States that the incapacity of a beneficiary doesn’t terminate the trust, 
a successor trustee designation, the trustee’s rights or powers, or the immunities of 
certain third persons.

Sec. 13.60.100. Exempts a third person who deals with a custodial trustee in good 
faith and without a court order from being held liabl? for dealing with the custodial 
trustee in certain circumstances.

Theresa L. Bannister
April 18, 1993
Page 2
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Sec. 13.60.110. Authorizes a third person to bring certain claims against the custodial 
trust property by proceeding against the trustee in a fiduciary capacity. States that 
a custodial trustee is not personally liable to a third person on certain contracts and 
for certain obligations. States that a beneficiary is not personally liable to a third 
person for certain obligations or torts unless certain circumstances exist. States that 
(b) and (c) of the section do not preclude proceedings to establish the liability of the 
trustee or beneficiary to the extent the person sued is protected as the insured by 
liability insurance.

Sec. 13.60.120. Addresses the declination, resignation, incapacity, death, and removal 
of custodial trustees. Addresses the designation and succession of successor custodial 
trustees. Addresses the handling of trust property and records in these circumstances.

Sec. 13.60.130. States that, except as otherwise provided in the custodial trust 
instrument, in an agreement with the beneficiary, or by court order, the custodial 
trustee is entitled to reimbursement for reasonable expenses, may charge a 
reasonable compensation for services, and does not need to furnish security.

Sec. 13.60.140. Addresses the reporting and accounting requirement for the custodial 
trustee. Authorizes certain persons to petition the court for an accounting or 
approval of final accounts. Authorizes the court to require or permit the custodial 
trustee or the custodial trustee’s legal representative to account. If a custodial trustee 
is removed, directs the court to require an accounting and to order delivery of the 
trust property and records to the successor custodial trustee and the execution of 
certain instruments. Authorizes the court under certain circumstances to issue 
instructions to the custodial trustee or to review the acts of the trustee or the 
compensation determined by the custodial trustee for the services of the custodial 
trustee or others.

Sec. 13.60.150. Indicates when actions against a custodial trustee are barred.

Sec. 13.60.160. Indicates how the custodial trustee is to distribute the custodial trust 
property when the custodial trust is terminated. Provides for continuation of the trust 
if the distributee is incapacitated and until certain circumstances occur. Prevents the 
death of the beneficiary from terminating the custodial trustee’s power to discharge 
certain obligations.

Sec. 13.60.170. Establishes methods and forms for creating custodial trusts.

Sec. 13.60.180. Indicates what law applies to transfers or declarations creating 
custodial trusts.

Sec. 13.60.190. Directs how the chapter is to be applied and construed.



Sec. 13.60.900. Defines the terms used in the chapter.

Sec. 13.60.990. Gives the chapter a short title.

If I may be of further assistance, please advise.

TLB:lmb
93-127.1mb

Theresa L. Bannister
April 18, 1993
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THE UNIFORM CUSTODIAL TRU 3T ACT

F a c t  S h e e t  - C u s t o d i a l  T r u s t  A c t

W h y  s t a t e s  s h o u l d  a d o p t  t h e  C u s t o d i a l  T r u s t  A c t

S u m m a r y  o f  t h e  C u s t o d i a l  T r u s t  A c t

f
M e d i a  C o v e r a g e :  J a n e  B r y a n t  Q u i n n ,  " P r o p o s e d  C u s t o d i a l
T r u s t  i s  c h e a p ,  e a s y  w a y  t o  a v o i d  p r o b a t e , "  i n  Los 
A n g e l e s  H e r a l d  E x a m i n e r .  D e c e m b e r ,  1 9 8 7 .

M e d i a  C o v e r a g e :  " E a s y  T r u s t s , "  i n  C h a n g i n g  T i m e s .
J a n u a r y , '  1 9 8 8 .

A  T r a d i t i o n  jf E x c e l l e n c e  - A  H i s t o r y  o f  t h e  U n i f o r m
L a w  C o m m i s s i o n e r s

U n i f o r m  S t a t e  L a w s  - H o w  a U n i f o r m  A c t  is C r e a t e d



A  F e w  F a c t s  A b o u t  

T H E  U N I F O R M  C U S T O D I A L  T R U S T  A C T

P U R P O S E : T o  m a k e  t h e  b e n e f i t s  o f  t r u s t s  a v a i l a b l e  t o  p e o p l e  
w i t h o u t  e x t e n s i v e  f i n a n c i a l  a s s e t s .

O R I G I N : C o m p l e t e d  b y  t h e  U n i f o r m  L a w  C o m m i s s i o n e r s  i n  
1 9 8 7 .

E N D O R S E D  BY: A m e r i c a n  B a r  A s s o c i a t i o n

S T A T E  
A D O P T I O N S : A r k a n s a s  

H a w a i i  

I d a h o  
M i n n e s o t a  

N e w  M e x i c o  

R h o d e  I s l a n d  

V i r g i n i a  

W i s c o n s i n

1 9 9 3

I N T R O D U C T I O N S ; M a s s a c h u s e t t s

F o r  a n y  f u r t h e r  i n f o r m a t i o n  r e g a r d i n g  t h e  U n i f o r m  C u s t o d i a l  

T r u s t  A c t ,  p l e a s e  c o n t a c t  J o h n  M c C a b e  o r  K a t i e  R o b i n s o n  a t  3 1 2 -  
9 1 5 - 0 1 9 5 .

(1/15/93)
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T h e  U n i f o r m  C u s t o d i a l  T r u s t  A c t  (UCTA) , p r o m u l g a t e d  b y  t h e  
N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  in 
1 98 7 ,  o f f e r s  e v e r y o n e  a c h a n c e  t o  e s t a b l i s h  a k i n d  o f  t r u s t  t h a t  
g u a r a n t e e s  c o n t r o l  o f  p r o p e r t y  a t  a  t i m e  w h e n  a p e r s o n  b e c o m e s  
i n c a p a c i t a t e d ,  a n d  t h a t  m a y  a l s o  b e  u s e d  t o  p a s s  o n  p r o p e r t y  a t  
d e a t h  w i t h o u t  p r o b a t e .  T h e  a c t  i s  d e s i g n e d  t o  o f f e r  a n e w ,  v e r y  
s i m p l i f i e d  c u s t o d i a l  t r u s t ,  m a k i n g  t h e  b e n e f i t s  o f  t r u s t s  
a v a i l a b l e  t o  p e o p l e  w i t h o u t  e x t e n s i v e  f i n a n c i a l  a s s e t s .

T h e  U C T A  w a s  i n s p i r e d  b y  t h e  U n i f o r m  T r a n s f e r s  t o  M i n o r s  
A c t ,  a n d  t h e  h i g h l y  u s e f u l  c o n c e p t  o f  a  c u s t o d i a n  f o r  p r o p e r t y  o f  
a m i n o r  u n d e r  t h e  t e r m s  o f  t h a t  a c t .  B u t  w h y  s h o u l d  m i n o r s  b e  
t h e  o n l y  b e n e f i c i a r i e s  o f  a  g o o d  i d e a ?

T h e r e  a r e  m a n y  r e a s o n s  w h y  e v e r y  s t a t e  s h o u l d  c o n s i d e r  a n d  
a d o p t  t h e  U n i f o r m  C u s t o d i a l  T r u s t  A c t .

INEXPENSIVE

A  c u s t o d i a l  t r u s t  i s  i n e x p e n s i v e  t o  c r e a t e .  F e e s  f o r  
c o n s u l t a t i o n  a n d  d r a f t i n g  w i l l  b e  m i n i m u m  - a n d  n o n - e x i s t e n t  in 
m a n y  c a s e s .  I n  a d d i t i o n ,  t h e  U C T A  p r o v i d e s  a n  a l t e r n a t i v e  t o  a 
c o s t l y  c o u r t - s u p e r v i s e d  c o n s e r v a t o r  o r  g u a r d i a n .  I t  c a n  b e  u s e d  
t o  a v o i d  t h e  c o s t s  a n d  d e l a y s  o f  p r o b a t e  p r o c e e d i n g s  a t  d e a t h .  
E c o n o m i e s  c a n  a c c r u e  b r o a d l y  w i t h  t h e  u s e  o f  c u s t o d i a l  t r u s t s .

SIMPLE

A  c u s t o d i a l  t r u s t  c a n  b e  s e t  u p  -by s i m p l e  l a n g u a g e  r e f e r e n c ­
i n g  t h e  s t a t u t e .  N o  e l a b o r a t e  t r u s t  d o c u m e n t  is n e c e s s a r y .  
R i g h t s  a n d  o b l i g a t i o n  a r e  d e r i v e d  d i r e c t l y  f r o m  t h e  s t a t u t e .

C O N T R O L

A n y  p e r s o n  w h o  c r e a t e s  a c u s t o d i a l  t r u s t  r e t a i n s  c o m p l e t e  

c o n t r o l  o v e r  i t  u n t i l  i n c a p a c i t y  o r  d e a t h .  T h e  n a m e d  t r u s t e e  
m a n a g e s  t h e  p r o p e r t y  i n  t h e  c a s e  o f  i n c a p a c i t y ,  b u t  u n t i l  t h e n ,  

c o n t r o l  r e m a i n s  w i t h  t h e  b e n e f i c i a r y  -  t h e  c r e a t o r  o f  t h e  t r u s t .  
T h e  b e n e f i c i a r y  d i r e c t s  t h e  m a n a g e m e n t  o f  t h e  p r o p e r t y ,  r e c e i v e s  
i n c o m e  a n d  p r i n c i p a l ,  a n d  c a n  c a n c e l  t h e  t r u s t  a t  a n y  t i m e .
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C O M P R E H E N S I V E

A n y  k i n d  o f  p r o p e r t y ,  r e a l  o r  p e r s o n a l ,  t a n g i b l e  o r  
i n t a n g i b l e ,  c a n  b e  p u t  i n  a c u s t o d i a l  t r u s t .  A n y b o d y  c a n  b e  m a d e  

a b e n e f i c i a r y .  A n y  l e g a l l y  c o m p e t e n t  p e r s o n  o r  e n t i t y  c a n  b e  
a p p o i n t e d  a s  t r u s t e e .

T h e  U n i f o r m  C u s t o d i a l  T r u s t  A c t  is s i m p l e ,  i n e x p e n s i v e ,  
c o m p r e h e n s i v e ,  a n d  c o m p l e t e .  T h e  m o s t  f r e q u e n t  u s e r s  o f  t h i s  
t r u s t  w i l l  m o s t  l i k e l y  b e  s e n i o r  c i t i z e n s  w h o  w a n t  t o  p r o v i d e  f o r  
t h e  m a n a g e m e n t  o f  a s s e t s  i n  t h e  e v e n t  o f  f u t u r e  i n c a p a c i t y .  I t  
i s  a l s o  a v a i l a b l e  f o r  a p a r e n t  t o  e s t a b l i s h  a c u s t o d i a l  t r u s t  f o r  
a n  a d u l t  c h i l d  w h o  m a y  b e  i n c a p a c i t a t e d .  T h o s e  l e a v i n g  t h e  

c o u n t r y  t e m p o r a r i l y  c a n  a l s o  p l a c e  t h e i r  p r o p e r t y  w i t h  a n o t h e r  
f o r  m a n a g e m e n t  w i t h o u t  r e l i n q u i s h i n g  p e r m a n e n t  c o n t r o l  o f  t h e i r  

p r o p e r t y .

T h e  U n i f o r m  C u s t o d i a l  T r u s t  A c t  s h o u l d  b e  a d o p t e d  i n  e v e r y  
s t a t e .  A l t h o u g h  i t  m e s h e s  w i t h  t h e  U n i f o r m  P r o b a t e  C o d e  ( U P C ) , 
i t  i s  a p p r o p r i a t e  i n  s t a t e s  w h i c h  h a v e  n o t  a d o p t e d  t h e  U P C .
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W e  a r e  p e r f e c t l y  f r e e  t o  b e  i r r e s p o n s i b l e  w i t h  t h e  p r o p e r t y  
t h a t  w e  a c c u m u l a t e .  W e  c a n  d i s s i p a t e  it, a b a n d o n  it, o r  i g n o r e  
it. M o s t  o f  u s  c h o o s e  t o  b e  m o r e  r e s p o n s i b l e ,  h o w e v e r .  W e  t e n d  
t o  a c c u m u l a t e  p r o p e r t y  f o r  t h e  e c o n o m i c  s e c u r i t y  i t  p r o v i d e s
o u r s e l v e s  a n d  o u r  f a m i l i e s .  I t  c o m e s  a s  a g r e a t  s h o c k ,  
t h e r e f o r e ,  w h e n  w e  f i n d  t h a t  c o n t r o l l i n g  a n d  p r o t e c t i n g  i t  a t  k e y  
m o m e n t s  i n  o u r  l i v e s  is m u c h  h a r d e r  t h a n  w e  i m a g i n e d .  W h a t  
h a p p e n s  i f  w e  b e c o m e  i n c a p a c i t a t e d ?  G u a r d i a n s h i p s  a n d  c o n s ­
e r v a t o r s h i p s  a r e  e x p e n s i v e  l a s t  r e s o r t s  t h a t  m e a n  t o t a l  loss; o f  
c o n t r o l .  W h a t  h a p p e n s  w h e n  w e  d i e ?  W i l l s  a n d  t h e  p r o b a t e  
p r o c e s s  o f f e r  s o m e  s o l a c e ,  b u t  p r o b a t e  b e c o m e s  m o r e  o n e r o u s  a n d  
e x p e n s i v e  t h a n  h e l p f u l .  E x t e n s i v e  e s t a t e  p l a n n i n g  w i t h  i t s  

p a n o p l y  o f  g e n e r a t i o n - s k i p p i n g  d e v i c e s ,  s u c h  a s  t r u s t s ,  is
e x p e n s i v e  a n d  b e y o n d  t h e  r e s o u r c e s  o f  m o s t  p e o p l e .  T h e  s e a r c h  

f o r  a b e t t e r  w a y  c o n t i n u e s .

T h e  U n i f o r m  L a w  C o m m i s s i o n e r s '  U n i f o r m  C u s t o d i a l  T r u s t  A c t ,  
p r o m u l g a t e d  i n  1 9 8 7 ,  o f f e r s  s o m e  n e e d e d  h e l p .  I n t e r  v i v o s  a n d  
t e s t a m e n t a r y ,  d i s c r e t i o n a r y  t r u s t s  a r e  t o o  c o m p l i c a t e d  t o  m e e t  
c e r t a i n  n e e d s .  B u t  t h e  t r u s t  f o r m  o f  o w n e r s h i p ,  s i m p l i f i e d  a n d  
c a r e f u l l y  p r e s c r i b e d  i n  a s t a t u t e ,  c a n  m e e t  t h e m  - t h u s  t h e  
U n i f o r m  C u s t o d i a l  T r u s t  A c t  ( U C T A ) .

A  t r u s t  is, s i m p l y ,  a  l e g a l  s t r u c t u r e  f o r  o r g a n i z i n g  t h e  

o w n e r s h i p  a n d  m a n a g e m e n t  o f  p r o p e r t y  f o r  i t s  p r e s e r v a t i o n  o n  
b e h a l f  o f  s p e c i f i e d  i n d i v i d u a l s .  A  t r u s t  i n v o l v e s  t h r e e  
f u n d a m e n t a l  p a r t i c i p a n t s :  a d o n o r  w h o  p u t s  p r o p e r t y  i n  a t r u s t ;  a 
t r u s t e e  w h o  o w n s  a n d  m a n a g e s  t h e  t r u s t ;  a n d  b e n e f i c i a r i e s  w h o  

r e c e i v e  t h e  f i n a n c i a l  b e n e f i t  o f  t h e  t r u s t  a n d  f o r  w h o m  t h e  
p r o p e r t y  i s  p r e s e r v e d .  A  t r u 3 t  a r i s e s  i n  a  t r u s t  a g r e e m e n t  o r
i n s t r u m e n t  (a d o c u m e n t )  i n  w h i c h  t h e  d o n o r  n a m e s  t h e  t r u s t e e  a n d
b e n e f i c i a r i e s .  T h e  d o n o r  a l s o  e s t a b l i s h e s  t h e  t r u s t e e ' s  p o w e r s  
o v e r  t h e  p r o p e r t y  a n d  t h e  b e n e f i c i a r i e s '  r i g h t s  t o  p r i n c i p a l  a n d  
i n c o m e  i n  t h e  t r u s t  i n s t r u m e n t .  T h e  d o n o r  t h e n  t r a n s f e r s  
p r o p e r t y  t o  t h e  t r u s t e e ,  w h o  o w n s  i t  f o r  t h e  b e n e f i t  o f  t h e  
b e n e f i c i a r i e s .  T h e  t r u s t e e  is a l s o  a  f i d u c i a r y ,  m e a n i n g  t h a t  h e  

o r  s h e  is s u b j e c t  t o  s p e c i a l  r u l e s  a n d  s t a n d a r d s  o f  c a r e  w h e n  
m a n a g i n g  t h e  t r u s t ' s  a s s e t s .  A l l  t r u s t s  h a v e  t h e s e  c h a r a c t e r i s ­

t i c s ,  a n d  a  c u s t o d i a l  t r u s t  is b u t  o n e  o f  a  n u m b e r  o f  k i n d s  o f  

t r u s t s .

T h e  U C T A  a l l o w s  a n y  p e r s o n  t o  c r e a t e  a  c u s t o d i a l  t r u s t  b y  
e x e c u t i n g  a s i m p l e  s t a t e m e n t  (it m a y  b e  a s e p a r a t e  d o c u m e n t  o r  
m e r e l y  a  n o t a t i o n  o n  a n  e x i s t i n g  t i t l e  d o c u m e n t )  t h a t  t h e  
p r o p e r t y  i s  b e i n g  p l a c e d  i n  t r u s t  u n d e r  t h e  A c t .  T h e  t r u s t e e ' s  
o b l i g a t i o n s  a r i s e  u p o n  a c c e p t a n c e  o f  t h e  p r o p e r t y .  T h a t  is a l l  
t h a t  is n e c e s s a r y  t o  c r e a t e  t h e  t r u s t .



T h e  U C T A  p e r m i t s  a k i n d  o f  s p r i n g i n g  t r u s t  t o o  - a t r u s t  
t h a t  a r i s e s  u p o n  t h e  h a p p e n i n g  o f  a f u t u r e  e v e n t .  A n y  p e r s o n  c a n  
c r e a t e  s u c h  a  t r u s t  w i t h  r e s p e c t  t o  s p e c i f i c  p r o p e r t y  b y  
e x e c u t i n g  a  s i m p l e  s t a t e m e n t ,  i n d i c a t i n g  t h a t  t h e  t r u s t  w i l l  b e  
e s t a b l i s h e d  u p o n  t h e  h a p p e n i n g  o f  t h e  e v e n t .

T h e  UCTA. a l s o  a l l o w s  a n y b o d y  o b l i g a t e d  t o  a n  i n c a p a c i t a t e d  
p e r s o n ,  w i t h o u t  a c o n s e r v a t o r  (a c o n s e r v a t o r  i s  a c o u r t - a p p o i n t e d  
m a n a g e r  o f  a n  i n c a p a c i t a t e d  p e r s o n ' s  p r o p e r t y ) ,  t o  e s t a b l i s h  a 
c u s t o d i a l  t r u s t  i n t o  w h i c h  p r o p e r t y  s a t i s f y i n g  t h e  o b l i g a t i o n  is 
p l a c e d  f o r  t h e  i n c a p a c i t a t e d  p e r s o n  a s  b e n e f i c i a r y .  I f  t h e  v a l u e  
o f  t h e  p r o p e r t y  s o  p l a c e d  e x c e e d s  $ 2 0 , 0 0 0 ,  h o w e v e r ,  a t r a n s f e r  
i n t o  s u c h  a t r u s t  m u s t  b e  a p p r o v e d  b y  a c o u r t .

W h a t  d i s t i n g u i s h e s  a c u s t o d i a l  t r u s t  f r o m  o t h e r  k i n d s  o f  
t r u s t s ?  T o  b e g i n  w i t h ,  thei U C T A  g o v e r n s  a l l  a s p e c t s  o f  t h e  t r u s t  

r e l a t i o n s h i p ,  i n c l u d i n g  a t r u s t e e ' s  p o w e r s  a n d  o b l i g a t i o n s .  
T h e r e f o r e ,  e l a b o r a t e  t r u s t  d o c u m e n t s  a r e  n o t  n e e d e d .  S e c o n d ,  a 
c u s t o d i a l  t r u s t  e x i s t s  a t  t h e  w i l l  o f  i t s  b e n e f i c i a r i e s .  A n y  

b e n e f i c i a r y  c a n  t e r m i n a t e  h i s  o r  h e r  s h a r e  o f  t h e  t r u s t .  T h i r d ,  
t r u s t  b e n e f i c i a r i e s  c a n  d i r e c t  t h e  t r u s t e e ' s  p a y m e n t  o f  i n c o m e  t o  
t h e m s e l v e s .  F o u r t h ,  t h e  b e n e f i c i a r i e s  c a n  d i r e c t  t h e  t r u s t e e ' s  
i n v e s t m e n t  a n d  m a n a g e m e n t  o f  t h e  t r u s t  p r o p e r t y .  F i f t h ,  a t  a 
b e n e f i c i a r y ' s  i n c a p a c i t y ,  t h e  t r u s t  c o n t i n u e s  a s  a  d i s c r e t i o n a r y  
t r u s t ,  w i t h  t h e  t r u s t e e  a s  a  f u l l  f i d u c i a r y .  T h e r e f o r e ,  n o  
c o n s e r v a t o r  n e e d s  t o  b e  a p p o i n t e d  f o r  t h e  p u r p o s e s  o f  m a n a g i n g  
t h e  t r u s t  p r o p e r t y .  S i x t h ,  a b e n e f i c i a r y  m a y  d i r e c t  t h e  t r u s t e e  

b y  a  s i m p l e  w r i t i n g  t o  d i s t r i b u t e  t h e  t r u s t  p r o p e r t y  i n  a n y  
f a s h i o n  t h e  b e n e f i c i a r y  d e s i r e s  a t  t h e  b e n e f i c i a r y ' s  d e a t h .  T h e  
w r i t i n g  is n o t  a w i l l  u n l e s s  t h e  b e n e f i c i a r y  m a k e s  i t  on e ,  a n d  
t h e  d i s t r i b u t i o n  is a n o n - p r o b a t e  t r a n s f o r  o f  t h e  p r o p e r t y .

T h e s e  p o w e r s  o f  b e n e f i c i a r i e s  d i s t i n g u i s h  a c u s t o d i a l  t r u s t  

f r o m  a l l  o t h e r  t r u s t s .  T r u s t e e s  u n d e r  t h e  c o m m o n  l a w  a r e  n o t  
s u b j e c t  t o  t h e  d i r e c t i o n  o f  b e n e f i c i a r i e s .  T h e  p o w e r s  o f  t h e  
b e n e f i c i a r i e s  i n  t h e  U C T A  s u g g e s t  w h y  s u c h  a  t r u s t  is c a l l e d  

- " c u s t o d i a l "  a n d  s u g g e s t  t h e  v a l u e s  o f  a c u s t o d i a l  t r u s t ,  a s  w e l l  
a s  i t s  l i m i t a t i o n s .

A  t r u s t  i s  c u s t o d i a l  b e c a u s e  t h e  t r u s t e e 's p o w e r s  a r e  

l i m i t e d  b y  t h e  b e n e f i c i a r i e s  - t h e  t r u s t e e  is a c u s t o d i a n  f o r  t h e  
b e n e f i c i a r i e s '  i n t e r e s t s .  T h e  t r u s t e e  is a c u s t o d i a n  u n t i l  s u c h  
t i m e  a s  a b e n e f i c i a r y  b e c o m e s  i n c a p a c i t a t e d .  T h e  c u s t o d i a l  t n 1*"^ 

i s  a m  i d e a l  f o r m  o f  o w n e r s h i p  f o r  a n y o n e  w h o  w a n t s  t o  m a k e  sui*. 
p r o p e r t y  i s  p r o p e r l y  m a n a g e d  b e f o r e  i n c a p a c i t y  a n d  p r o t e c t e d  
a f t e r w a r d s .  A  p e r s o n  w i t h  p r o p e r t y  m e r e l y  c o n v e y s  t h e  p r o p e r t y  
t o  a  t r u s t e e ,  n a m i n g  h i m s e l f  o r  h e r s e l f  a s  b e n e f i c i a r y .  W h i l e  
t h e r e  a r e  n o  q u e s t i o n s  o f  c a p a c i t y ,  t h e  b e n e f i c i a r y  r e t a i n s  

s i g n i f i c a n t  p o w e r s  o v e r  t h e  p r o p e r t y .  A t  i n c a p a c i t y ,  h i s  o r  h e r  
a p p o i n t e d  t r u s t e e  c o n t i n u e s  t o  m a n a g e  t h e  p r o p e r t y  a n d  u s e  i t  f o r  

t h e  b e n e f i c i a r y .  I f  i n c a p a c i t y  is t e m p o r a r y ,  t h e  b e n e f i c i a r y  
r e a s s e r t s  h i s  o r  h e r  p o w e r s  w h e n  c a p a c i t y  r e t u r n s .  I f  a t  a n y  
t i m e  a b e n e f i c i a r y  w i t h  c a p a c i t y  d e s i r e s  t o  t e r m i n a t e  t h e  

c u s t o d i a l  t r u s t ,  h e  o r  s h e  s i m p l y  t e r m i n a t e s  it.



W h o  w i l l  u s e  t h e  t r u s t ?  O l d e r  p e o p l e  w h o  w a n t  t o  m a k e  s u r e  
t h e y  c o n t r o l  w h o  m a n a g e s  t h e i r  p r o p e r t y  w h e n  t h e y  a r e  i n c a p a c i t a ­
t e d ,  a r e  t h e  m o s t  l i k e l y  u s e r s  o f  t h e  U C T A .  P e o p l e  w h o  g o  o n  
l o n g  t r i p s  a n d  w h o  w a n t  t o  a s s u r e  p r o p e r  m a n a g e m e n t  w h i l e  t h e y  
a r e  g o n e  o r  w h o  w a n t  p r o t e c t i o n  if t h e y  b e c o m e  i n c a p a c i t a t e d  
w h i l e  t r a v e l i n g  c a n  u s e  a  c u s t o d i a l  t r u s t  r a t h e r  t h a n  a p o w e r  o f  
a t t o r n e y  i f  i t  s u i t s  t h e i r  n e e d s .  T h e s e  a r e  e x a m p l e s  o f  p e o p l e  
a n d  s i t u a t i o n s  f o r  w h i c h  t h e  U C T A  w a s  c r e a t e d .

A t  t h e  s a m e  t i m e ,  p e o p l e  w h o  n e e d  d i s c r e t i o n a r y  t r u s t s  f o r  
e s t a t e  p l a n n i n g  a n d  t a x  p u r p o s e s  w i l l  c o n t i n u e  t o  t u r n  t o  
t r a d i t i o n a l  t r u s t  l a w .  T h e  c o n t r o l  p r o v i d e d  t o  b e n e f i c i a r i e s  in  
t h e  U C T A  a n d  t h e  a b i l i t y  t o  t e r m i n a t e  a c u s t o d i a l  t r u s t  d o  n o t  
m a k e  i t  s u i t a b l e  f o r  t h e s e  p u r p o s e s .

T h e  U C T A  f i l l s  v e r y  p a r t i c u l a r  n e e d s  o f  o r d i n a r y  p e o p l e .  It 
s h o u l d  b e  c o n s i d e r e d  s t r o n g l y  b y  a n y  s t a t e  o r  j u r i s d i c t i o n  
c o n s c i o u s  o f  t h e  d i f f i c u l t i e s  a n  o r d i n a r y  p e r s o n  h a s  i n  p r e p a r i n g  
f o r  p e r s o n a l  i n c a p a c i t y  a n d  d e a t h .



A 100-YEAR TRADITION OF EXCELLENCE

The National Conference O f Commissioners On Uniform State Laws

In the latter part of the 19th century, about the time a prominent law professor was charac­
terizing state legal systems as "a whimsical diversity of laws," a movement began taking hold 
for the development of uniform laws among the states.

The Alabama Bar Association took the first formal action to encourage the development 
of "uniform" laws in 1881. But it was not until August 1889, during the 12th annual meeting 
of the American Bar Association, that the legal community made a formal resolution to work 
for "uniformity in the laws" of the then 44 states.

New York was the first state to act. In 1890 it authorized the governor to appoint three 
commissioners to "examine the subjects of marriage and divorce, insolvency, the form of 
notarial certificates and other subjects; to ascertain the best means to effect an assimilation 
and uniformity of the laws of the states; and especially to consider whether it would be wise 
and practicable for the state of New York to invite other states of the Union to send repre­
sentatives to a convention to draft uniform laws to be submitted for the approval and adop­
tion of the several states...." A few months later the ABA endorsed the New York action and 
urged the states, the District of Columbia and territorial legislatures to follow New York’s 
lead.

In the Beginning -  Seven States

Six other states heeded the call and joined New York at the first meeting of the "Conference 
of State Boards of Commissioners on Promoting Uniformity of Law in the U.S." in Saratoga 
Springs, New York on August 24, 1892. They were Delaware, Georgia, Massachusetts, 
Michigan, New Jersey and Pennsylvania.

The new Commissioners wasted no time. They immediately completed and urged states 
and territories to adopt three acts — Relating to Acknowledgments on Written Instruments, 
Validating Wills Lawfully Executed Without the State, and Recognizing as Valid Wills 
Probated m Another State.

They also recommended that states enact laws governing payment of notes, validating con­
tracts and divorce and marriage. With great variance in the marriage consent age, they 
proposed raising the marrying age to 18 for males and 16 for females.

They also adopted a table of weights and measures, noting "it will probably be a surprise 
to most people to learn that legal weights of a bushel... with the exception of wheat alone, vary 
in **11 the states."

After this burst of activity, the Conference produced no other proposals until 1896, when 
the Negotiable Instruments Law was completed. The NIL was the first act adopted by every 
state and the District of Columbia; it later became the basis for Article 3 of the Uniform Com­
mercial Code.

Then There were 33

By 1900, 31 states and two territories had appointed commissioners on uniform laws. 
During the first decade of the new century the Uniform Law Commissioners (ULC) con­
centrated on legislation to facilitate interstate commerce, drafting laws concerning sales, 
warehousing and transportation. A majority of states adopted all of these pioneering acts 
before they, as well as the Negotiable Instruments Law, were superseded by the Uniform Com­
mercial Code some 40 years later.
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By 1910, only Nevada and the Territory of Alaska had not appointed commissioners. They 
came aboard by 1912.

In its third decade, the Conference considered and adopted legislative proposals on issues 
ranging from partnerships to child labor. And in 1915, the organization officially became 
known as the National Conference of Commissioners on Uniform State Laws.

The ULC responded to problems of the 1920s with proposals in such areas as aviation and 
public utilities. In the 1930s, Commissioners wrestled with machine gun laws as well as torts 
and trusts.

Fifty-Year Assessment

As the Conference approached its golden anniversary year, its leadership began a reassess­
ment to determine how tne ULC could better serve the federal system. Though the past had 
been productive, Commissioners decided they could play a more useful role m the future if 
they attacked major problems with comprehensive legal solutions rather than trying to address 
them piecemeal.

That decision led to the launching of the mammoth project that produced the Uniform 
Commercial Code (UCC). The ULC officially took on the task of drafting a comprehensive 
code to provide guidelines for all commercial transactions in 1940. Work on some of its com­
ponents had already begun. In 1947 the ULC and the American Law Institute joined in a 
partnership that put all the components together in a Uniform Commercial Code that was of­
fered to the states for their consideration in 1951. More than a decade of difficult battles for 
adoption in every state followed. But by 1967, all the stages had enacted the Code except for 
Louisiana, which remains the lone holdout on several code provisions.

The breadth and depth of the UCC are difficult to grasp. It guarantees that commercial 
transactions in California are subject to the same law as transactions in Maine. A child pur­
chasing penny candy in a neighborhood shop and a manufacturer buying robot welders for his 
assembly line both complete their transactions within the framework of the UCC. In UCC 
states, the code encompasses every sale of goods from crude oil to autos, every bank check 
written, and ail commercial paper, stock and bond transactions.

The UCC is not set in stone. In 1987 the first new article since 1951 was approved, estab­
lishing law for the billion dollar leasing industry. As the Conference embarks on its second 
century, it is dealing with major changes in state payment system law, including electronic funds 
transfers, to bring the Code into the 21st century of finance.

The UCC’s success as a comprehensive solution inspired Commissioners to produce and 
work for enactment of a wide variety of legislative solutions to other basic state problems. 
These have included: the Uniform Probate Code, Uniform Consumer Credit Code, Uniform 
Marriage and Divorce Act, Uniform Alcoholism and Intoxication Treatment Act and a pack­
age of proposals designed to do for land transactions what the UCC did for transactions in the 
commercial realm — provide modern law to deal with modem problems.

While forging these major broad projects — primarily from tne 1960s to the early 1980s — 
the ULC also completed legislation needed by tne states to deal with more specific problems. 
Among these proposals were the Child Custody Jurisdiction Act, Anatomical Gift Act, a major 
revision of the Limited Partnership Act and the Determination of Death Act.

Agendas are made by a Scope and Program Committee. Most recently, commercial and 
family law have been focal areas for drafting efforts. Among the "products'1 of the 1980s are 
two new Articles to the Uniform Commercial Code, a Trade Secrets Act, the Transfers to 
Minors Act, Premarital Agreement and Marital Property Acts, and acts addressing such topi­
cal issues as surrogate mother contracts and rights of the terminally ill.
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Uniform and Model Acts

In addition to "Uniform Acts," which every state is urged to adopt, the ULC also drafts 
"Model Acts" to guide legislatures dealing with issues that need not be t :eated uniformly. Some 
models — such as the Model State Administrative Procedure Act — have been adapted for 
use by most states.

It is important to state treasuries that most ULC proposals fall into the category of "private 
law" — the body of law based on English common law that governs the basic legal relation­
ships between people. No government body intervenes in "private law" relationships. People 
conduct their affairs without interference. When a breach of a legally enforceable private 
obligation occurs, the courts are available to sort out the facts and grant remedies ranging from 
monetary payments to injunctive relief. For example, the Uniform Residential Landlord and 
Tenant Act governs the contractual relationship between landlord and tenant. This relation­
ship proceeds unfettered unless a party breaches an obligation — such as a landlord’s obliga­
tion to maintain fit and safe premises. If such a breach occurs, then the wronged party can 
seek damages and reparations for losses sustained.

This contrasts with "public law," which usually involves using an executive agency or bureau 
as a regulatory body. In that case, legislatures enact laws vesting authority in an administra­
tive agency which then carries out the duties of investigator, rulemaker, regulator and enfor­
cer. Because new agencies must be created to enforce public law, it usually costs more money.

Why the Conference Works

Commissioners dedicated to the work of the Conference make it work. They include about 
300 law professors, judges and lawyers in the public and private sector. It is their contribution 
of time and expertise — Commissioners receive no salaries or fees for their work with the Con­
ference — that has earned NCCUSL the media label of "prestigious." In this century, Presi­
dent Woodrow Wilson and U.S Supreme Court Justices Louis D. Brandeis and William F. 
Rehnquist served as Commissioners. So did such law school legends as Roscoe Pound of Har­
vard.

Commissioners are appointed by the 50 states, the District of Columbia, Puerto Rico and 
the U.S. Virgin Islands. ttie number of Commissioners (most states have at least three) and 
the method of appointment vary from state to state. While the governor is responsible for ap­
pointments in most states, Commissioners are usually considered non-partisan. As a result, 
many are appointed by the governor of one party and reappointed by the governor of another. 
Some Commissioners serve the ULC for decades.

A  Two-Part Job

Being a Commissioner involves two areas of service. They not only draft proposals but then 
work within their state for enactment of uniform laws designed to solve problems common to 
all stfltCS.

The ULC’s reputation was built on the high quality of its drafts. That results from a pro­
cedure structurea to bring a unique blend of legal minds to bear on a particular problem. It 
begins with the choice of a drafting committee whose members are selected to insure that as 
much expertise and as many viewpoints as possible will be represented at the drafting table.

For example, there were a number of real estate law experts appointed to the committee 
responsible for preparing preliminary drafts of the land transactions package, which includes 
the Uniform Land Transactions Act (ULTA), Uniform Simplification of Land Transfers Act 
(USOLTA), Uniform Condominium Act (UCA), Uniform Planned Community Act (UPCA),
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Model Real Estate Cooperative Act (MRECA), and finally the Uniform Common Interest 
Ownership Act (UCIOA). These drafters included Commissioners who were law school 
professors as well as practicing lawyers specializing in real estate law. Outside lawyer and non­
lawyer experts were invited to provide specialized knowledge to the drafting committee. 
These advisers represented associations ot lenders, builders, sellers, lawyers and consumers. 
But all decisions were made by Commissioners who represent only the people of their state.

The Drafting Ordeal

Preliminary drafts of the proposals were prepared and circulated to advisers and others in­
terested in the committee’s deliberations. That included every  Commissioner. Eventually, 
the committee was ready to present its work at an annual meeting of the Conference for "ini­
tial consideration" by every Commissioner.

During the annual meeting Commissioners assemble for a week, spending everyday and 
some nights considering each 'tentative draft" prepared by the drafting committees. The drafts 
are read "line by line" and then discussed, deoated and changed. With hundreds of trained 
eyes probing every concept and word, it’s a rare draft that leaves an annual meeting in the same 
form it comes in. Because the ULC is a confederation of state commissions on uniform laws, 
close issues are decided by polling state delegations. Regardless of the number of repre­
sentatives from each state, each state has only one vote.

Shortly after the annual meeting, committees with uncompleted drafts begin incorporat­
ing changes made during the meeting and dealing with new problems raised by Commissioners 
as well as others.

Proposals are subjected to this rigorous procedure for at least two annual meetings before 
they become eligible for designation as ULC products. The final decision on wnether a 
proposal is ready for promulgation to the states is made near the close of an annual meeting 
— again on a one-state, one-vote basis. But the procedure can take much longer. Because 
of the complexities of ULTA, USOLTA, UCA, UPCA, MRECA and UCIOA, more than a 
decade elapsed before these proposals were adopted by the ULC.

The Conference Proposes — The State Disposes

With the drafting done, a Commissioner’s job has only begun. Each is then obligated to 
return home and work for adoption of the completed proposal in his or her state legislature. 
Normal resistance to anything new makes this the most difficult part of a Commissioner’s 
responsibility. Remember, it took 14 years before the Uniform Commercial Code was 
adopted by 49 states.

But the result can be workable, modem state law that helps keep the federal system alive. 
The work of the ULC simplifies the legal life of businesses and individuals by providing rules 
and procedures that are consistent from state to state. It also insures that problems can be 
solved close to home in state courts and agencies rather than lost in overworked federal courts 
and U.S. departments and agencies.

P u b l i s h e d  b y  t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  

6 7 6  N .  St. Clair, C h i c a g o ,  Illinois 6 0 6 1 1  ( 3 1 2 )  9 1 5 - 0 1 9 5



STATE LAWS
Uniform Slate Laws are the p roducts of a unique 

organization that has been working for the improvement 
of state laws since 1892. The National Conference of 
Commissioners on Uniform State Laws, representing bo th  
state governm ent and the legal profession, is a genuine 
confederation of state  interests.

Today there are more than 300 practicing lawyers, 
judges, law professors and government officials serving as 
Uniform Law Commissioners (ULC). These state-appoint­
ed commissioners, selected for their wide range of legal 
expertise and experience, provide an immeasurable re­
source for drafting “ un iform " and "m o d el"  state laws.

ULC Uniform Acts, C odesand C ourt R u le s -n e e d e d  
where differences in state  laws create specific interstate 
and national problems — have ranged from elim inating 
jurisdictional child custody disputes to  addressing the 
legalities of electronic transfer of stock  ownership.

When uniform ity is neither practical nor necessary, 
ULC Model Acts have provided states with a concisely- 
structured legislative fram ework adaptable to their partic­
ular needs and problem s -  in areas such as sentencing and 
correction reform , and state  adm inistrative procedures.

Differences in state laws can deter the free flow of 
goods, credit and services; restrain full econom ic grow th; 
and invite federal intervention to  compel uniform ity. 
C onstitutionally , states have wide latitude for cooperating 
to solve these problems. ULC is their own cooperative 
institu tion  for doing so, as well as for contributing  to the 
continuing process of law reform and progress.

Back in1892
The "Gay Nineties" rolled in 

on the railroad tracks that were 
tying the nation together And 
Americans were beginning to swap 
horses for bicycles and motor cars. 
This new mobility was the prime 
factor from which ULC sprang.

The Alabama State Bar Associa­
tion recognized, as earls as IS81. 
the legai tangles created os wide 
variations in state laws 8ut it was 
not until August. 1889. that the 
American Bar Association decided 
at its 12th annual meeting to work 
for “ un ifo rm ity o f the laws" in the 
44 states.

W ithin a year, the New York 
legislature authorized the governor 
to appoint three commissioners 
to explore -he best way to effect 
un ifo rm ity u f law to ease problems 
developing between increasingly 
interdependent states. The ABA 
endorsed New York ’s action. The 
result was the first meeting o f the 
"Conference o f State Boards o f 
Commissioners on Promoting Uni­
fo rm ity o f Law in the U.S."

Seven states sent commissioners 
to that 1892 meeting. Bv 1900, 32 
states and two territories had law 
commissioners. Bv 1905, only Ne­
vada and Alaska were holdouts, 
and they joined the parade in 1911.

i— " National Conference 
5g .p3 t o f Commissioners 
ISLJ on Uniform S ta te  Laws
oTt? North St. Clair Street 
Chicago. Illinois LU611 
312 915-0195

G Uniform Law I-
c □ Commissioners
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Si.H is p m v iile  ium ii> .ill o l d ie  h in d s ln t 
III I liy m e.m s o l ,1 sy s tem  itl .txu-xxiln-iiix 
hast'd m i p»|in l,iliiH i Musi u l I In- m in ify  is 
list'd In xuppm l l l ic  « m k  u l Ilk' .11 1  in>: 
in m m it l f c s ,  .1 'itl In exp la in  HimIuiiii .ilitl 
M nili'l A l l s  In leg is la to rs. o il ie r  governm en t 
i >1 1 is i.i Is .m il sp i- i ia li/ f i l .m il genera l j i ld i -  
I c l l i i l .

I li t g e ts m ax im um  ii's iil ls  lim n  m in i 
iiiin ii bu dg e ts lie i.ii lx e  ils  m .tjiii axxcl i l l , i l l  
ing  exp e l lixe is du ii.ilt'il I lie  o n ly  lu m p e n  
s.itti hi l e i e i v i i l  liy  I Im liii in  I ,iw  C om m ix 
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I licy  i l l  f i v e  mu s.il.11 ii-s u i li 'fx  lu i 1 1  it'll 
w u ik  ,ix 11iiiiiittsviitiit'is

Hus ini'.mx tli,n l.iw yfix t l fw i l f lim ii l if i lx  
.mil fv i'ii limns,mils i l l Iiu iiix am imnlmg in 
snnif i.iv fx In lllll llu lls ul ilull.ux worth ul 
l ih i f In lilt* t lm 'ln p iii fn l o l III ( proposals 
Nu xl.tlf l l l l l l l l . i l l , , l i l llu- lulls Im lilt- leg.ll 
expel Use III,II goes ll l ln  | | i f d ia lling o l eaih 
(II (. I ln ilo r i il oi Mm li'l A il.

In appraising III C ’x v.ilm- lo lilt* si,lies, il 
is .ilsn nnpo il.m l to look ,il its im p.n l on 
il i f i i li i'. is iii ifs Musi H l( proposals ic ly mi 
"p i iv . l l f l.o#," u i law governing im liv iilii.il
le l .i liu n s liip s  w i l l    inU 'ivi'iilin ii nr reg ii
l.nion liy .my si.ilc ageuiy I’x ie p l where 
i i'illess iv xmlglil in v l. ilf courts lo i lu r .n li 
nl .1 legal obligation ' ' i  um lin s l, “ p u lilit 
l.nv" pioviilcs Im regulation, generally liy .in 
fx i'L ii l iv f agenty. Ul . helps sl.iU 's.ivniil tin- 
u n i t n l uea ting n i'» legiilatm y agencies

Will'll d ialling'Is u iliip li-lfil mi ,m .u l, ,i 
IIn ilu in i I .tw ( itinniissiniiff's wink li.is unly 
Iii'p.inI I  iiinniissiiiiiiis iIii-ii xvuik Im .nlup 
linn nl tlif piiipus.il liy III!' si,ill's Nuini.il 
n-sisl.inif In .m \llu ii|; "nesv" m.ikfs I Ins I In* 
ll.llIll-sl p.nI ..I ,i t • iiMinisxImii'i*s |nli lltn die 
irsiitl i.in  In  svnik.i|i|f numIi'iii s l.l lf  law iti.il

Anyone can ask UI.C (o ilr.ifl .i law. 
Bui not all rc t|lic tls are pressing enough 
lo  claim ils lime anil resources. Dclcrmin- 
ii»K die need for anil (easihitily of a p ro ­
posed new law, I hen, is an im portant 
first step. The decision lo  draft is pre­
ceded liy a thorough screening process:

•  Initial screening oi rei|uesls (or new 
drafting projccls is done by the Scope 
and Program Commit lee. I his group eval­
uates d ie need, urgency, current slale  of 
law in die a Keeled area, and feasibility 
uf enactm ent before m aking a recom m en­
dation  lit (he 1'xcculivc C om m ittee to  
further review the request.

•  tx ecu liv e  C om m ittee m em bers look 
at a request in term s ul ULC’s financial 
and mem ber resources as well as the avail­
ability ol addilional expertise and fund­
ing to  insure success o f the  draft. If these 
appear favorable lo  the  project, (hey 
appoint a special Drafting Com m ittee.

•  Foundation  and government grants 
support som e of ULC's drafting efforts, 
m aking il possible to expand advisory 
com m ittee participation, and to retain 
expert repnrlcr-draflsm cn usually law­
yers experienced in the field fur m axi­
m um  input and assistance to the D raft­
ing Com m ittee.

Drafting proceeds at m eetings uf this 
special com m ittee held thiMighmit the 
year. A lter basic premises and philosophy 
are decided, a "first tentative d ra ft” is 
developed lor t i n  illation lo expeils both 
w ithin and outside the legal prolexsimi,

of a Law
In draw criticism  and suggestions that 
will shape succeeding drafts.

Uniform  and Model Acts aie  a m in­
im um  of tw o years in preparation, since 
they  must he considered at no less than 
two annual m eetings by all com m ission­
ers silling as a C om m ittee of the Whole.

Before any annual m eeting presenta­
tion , a Review C om m ittee lor each act 
determ ines: I) w hether the  draft co n ­
forms to  the  assignm ent; 2) what policy 
decisions were m ade by drafters; and ») 
whether the  draft is ready fur scrutiny 
“ line by lin e"  by llu* entire  Conference.

Once ULC as a whole approves an ai I, 
ils linal lest is by a vole by stales one 
vote per state. A m ajority  of states pres­
en t, and no less Ilian 20 stales, must vote 
approval o f an act before il can he o ffi­
cially ad op ted  as a Uniform  or a Model 
Act, C ode or C ourt Rule.

This unique and lengthy process ol 
screening, drafting, revising and polishing 
is responsible for the  fine edge of excel­
lence that m arks ULC “ pro d u c ts ."  After 
receiving the  ULC stam p of approval, a 
Uniform  or Model Act is officially p ro ­
m ulgated for consideration  by the stales.

Legislatures arc urged to  adopt Uni­
fo rm  Arix  exactly  as w ritten , to  "p ro ­
m ote  un iform ity  in law am ong the sev­
eral s ta le s ."

Modd Arts, o n the n l l ie i hand , are 
designed In  serve .is gu id e lin e le g is la tio n , 
w h i ih  sta les can b o r ro w  Inm in i adap t to  
so il Ih e ii in d iv id u a l needs and i im d i l i i in s .

I .n li u l llu- SO xl.lies, llu- D is iiin  n l r .a 
iimhi.i anil I’lh 'i ln  K ici. si'll*. I l.ivsvns I., 
serve n il lln-ii iin dm in slale l.iw iiiin iliiss iiiiis
Since III ( is a im ile d n a i I si.tr, . ..m
missions, e.lLll slate sels ils nun in le , I..» set 
c i! in n  Musi have at least lluee, and die e*.v 
e inur usually selei Is lliem

Considered tiiit ip .ir lisa ri, many m in im , 
sinners reieivc ilu-ir lirs l a|>|m iiiluii'n l lim n 
a governor u l unv party , flien tiir ilin iie un 
del anudier parly, thus serving In i de ia ilis 

f annuls mmniissiiineis iin lm lc Pi ext. Inn 
Wnm liuw Wilsnn; Siipieme (m i l l f iis l i. is  
l.ouis I). Ilranileis and William I Kelmquisi. 
jn d  the lla rvan l Law legend, Kuxioe I'm im l

L x i'inp lify ing a U n iliirm  A il . lh e  (In ilm m  
Commercial Code (UCC) s lru ilures u> ads 
all comnicrcial trunsar.lions in every st.m m 
(lie U.S. Another ULC proposal having wnli 
influence is the Model Slale Adm lnisii.ilive 
Procedure Act (MSAPA). Most stales have 
adopted it, and look in its provisions in 
guide their stale agencies.

Until UCC and MSAPA are sin i esses dial 
slates have henclitcd hum did even die In-xi 
n l laws is nultla lcd by leihnulugic.il am is., 
cial iliange Unix, une u l die duties n l n -• 
ULC leadcrsliip is lu in iis la n lly reviess pa • 
xuciexscs, ih e ik in g llie ir ri'lcv.in ie Inr Imlay

Scvcrjl m rd in ils insme that needed up 
dating gnus m i I nr die Coiunienial ( .nle, 
Hie pruldem is .Ised liy a "Pcrmanenl I il. 
Im ia l Hu,m l" ' li.uge.l w ith keepingalireasi ul 
developments dial r.-q iiiii' ihaligesin die lass

ll le  Mudel Slale Adn iiiiis lia liveP tu ii-iliin 
A il , liuwever, ri'q liu e il a |ip iiiii|m i-i.l ul a 
new inmm iltee (u revise quar let i iu lu iy  ..1.1 
lilies ili'Veluped lieluu* slale gnv i-iitiinn l. 
" IuhiIUi -i I "  in die tills anil I t  Is

Wltellier a (> l( piupnsal is litam l ness 
revision, in an am eiiiliiie iil, slale guvein 
i. in  lie sure dial il's in slep svilli die '



SPONSOR STATEMENT 

UNIFORM CUSTODIAL TRUST ACT

If e n a c t e d ,  H B  2 8 0  w o u l d  a d o p t  t h e  U n i f o r m  C u s t o d i a l  T r u s t  
A c t  i n t o  A l a s k a  S t a t u t e .

T h e  U n i f o r m  C u s t o d i a l  T r u s t  A c t  ( U C T A )  m a k e s  t h e  b e n e f i t s  o f  
t r u s t s  a v a i l a b l e  t o  p e o p l e  w i t h o u t  e x t e n s i v e  f i n a n c i a l  
a s s e t s .  I t  o f f e r s  e v e r y o u e  a c h a n c e  t o  e s t a b l i s h  a k i n d  o f  
t r u s t  t h a t  g u a r a n t e e s  c o n t r o l  o f  p r o p e r t y  a t  a t i m e  w h e n  a 
p e r s o n  b e c o m e s  i n c a p a c i t a t e d ,  a n d  t h a t  m a y  a l s o  b e  u s e d  t o  
p a s s  o n  p r o p e r t y  a t  d e a t h  w i t h o u t  p r o b a t e .  T h e  a c t  is 
d e s i g n e d  t o  o f f e r  a  n e w ,  v e r y  s i m p l i f i e d  c u s t o d i a l  t r u s t .

T h e  U C T A  w a s  i n s p i r e d  b y  t h e  U n i f o r m  T r a n s f e r s  t o  M i n o r s  

A c t ,  a n d  t h e  h i g h l y  u s e f u l  c o n c e p t  o f  a c u s t o d i a n  f o r  
p r o p e r t y  o f  a m i n o r  u n d e r  t h e  terras o f  t h a t  a c t .

T h e  U C T A  i s  a l s o  e n d o r s e d  b y  t h e  A m e r i c a n  B a r  A s s o c i a t i o n

T h e  s t a t e  o f  A l a s k a  s h o u l d  c o n s i d e r  a d o p t i o n  o f  t h e  U C T A .  
C u s t o d i a l  T r u s t s  a r e  i n e x p e n s i v e  t o  c r e a t e ,  t h e y  c a n  b e  s e t  
u p  b y  a s i m p l e  l a n g u a g e  r e f e r e n c e  i n  s t a t u t e ,  t h e  p e r s o n  w h o  

c r e a t e s  t h e  t r u s t  r e t a i n s  c o n t r o l  o v e r  i t  u n t i l  i n c a p a c i t y  
o r  d e a t h  a n d  t h e  t r u s t s  a r e  c o m p r e h e n s i v e  - t h a t  i s  t h e y  c a n  

c o n t a i n  r e a l  o r  p e r s o n a l  p r o p e r t y ,  t a n g i b l e  o r  i n t a n g i b l e .

T h e  m o s t  f r e q u e n t  u s e r s  o f  t h i s  t r u s t  w i l l  m o s t  l i k e l y  b e  
s e n i o r  c i t i z e n s  w h o  w a n t  t o  p r o v i d e  f o r  t h e  m a n a g e m e n t  o f  
a s s e t s  i n  t h e  e v e n t  o f  f u t u r e  i n c a p a c i t y .  P e r s o n s  l e a v i n g  

t h e  c o u n t r y  t e m p o r a r i l y  c a n  a l s o  p l a c e  t h e i r  p r o p e r t y  w i t h  

a n o t h e r  f o r  m a n a g e m e n t  w i t h o u t  r e l i n q u i s h i n g  p e r m a n e n t  

c o n t r o l  o f  t h e i r  p r o p e r t y .

H B  2 8 0  i s  a  n o n - c o n t r o v e r s i a l  b i l l  a n d  I w o u l d  a p p r e c i a t e  
c o n s i d e r a t i o n  a n d  a f f i r m a t i v e  a c t i o n  b y  t h e  c o m m i t t e e .
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F R O M :

R e p r e s e n t a t i v e  B r i a n  P o r t e r  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

R e p r e s e n t a t i v e  C a r l  E. M o s e s
C h a i r m a n ,  H o u s e  R u l e s  C o m m i t t e e

RE: R e q u e s t  f o r  H e a r i n g

I w o u l d  l i k e  t o  r e q u e s t  a c o m m i t t e e  h e a r i n g  f o r  H B 2 8 0  a t  
y o u r  e a r l i e s t  c o n v e n i e n c e .  H B  2 8 0  w o u l d  a d o p t  t h e  U n i f o r m  
C u s t o d i a l  T r u s t  A c t .

T h e  U n i f o r m  C u s t o d i a l  T r u s t  A c t  ( U C T A )  o f f e r s  e v e r y o n e  a 

c h a n c e  t o  e s t a b l i s h  a  k i n d  o f  t r u s t  t h a t  g u a r a n t e e s  c o n t r o l  
o f  p r o p e r t y  a t  a t i m e  w h e n  a p e r s o n  b e c o m e s  i n c a p a c i t a t e d ,  
a n d  t h a t  m a y  a l s o  b e  u s e d  t o  p a s s  o n  p r o p e r t y  a t  d e a t h  
w i t h o u t  p r o b a t e .  T h e  a c t  i s  d e s i g n e d  t o  o f f e r  a n e w ,  v e r y  
s i m p l i f i e d  c u s t o d i a l  t r u s t ,  m a k i n g  t h e  b e n e f i t s  o f  t r u s t s  

a v a i l a b l e  t o  p e o p l e  w i t h o u t  e x t e n s i v e  f i n a n c i a l  a s s e t s .

T h e  s t a t e  o f  A l a s k a  s h o u l d  c o n s i d e r  a d o p t i o n  o f  t h e  U C T A .  
C u s t o d i a l  T r u s t s  a r e  i n e x p e n s i v e  t o  c r e a t e ,  t h e y  c a n  b e  s e t  
u p  b y  a  s i m p l e  l a n g u a g e  r e f e r e n c e  i n  s t a t u t e ,  t h e  p e r s o n  w h o  
c r e a t e s  t h e  t r u s t  r e t a i n s  c o n t r o l  o v e r  i t  u n t i l  i n c a p a c i t y  
o r  d e a t h  a n d  t h e  t r u s t s  a r e  c o m p r e h e n s i v e  - t h a t  i s  t h e y  c a n  
c o n t a i n  r e a l  o r  p e r s o n a l  p r o p e r t y ,  t a n g i b l e  o r  i n t a n g i b l e .

T h i s  l e g i s l a t i o n  w a s  i n t r o d u c e d  d u r i n g  t h e  l a s t  s e s s i o n  o f  

t h e  1 7 t h  l e g i s l a t u r e  a n d  C S H B  5 0 9 (L& C )  p a s s e d  t h e  h o u s e .  
D u e  t o  a  l a c k  o f  t i m e ,  t h e  b i l l  w a s  h e l d  u p  i n  t h e  S e n a t e .

H B 2 8 0  i s  a  n o n - c o n t r o v e r s i a l  b i l l  a n d  I w o u l d  a p p r e c i a t e  

p r o m p t  s c h e d u l i n g  i n  t h e  J u d i c i a r y  c o m m i t t e e  b e f o r e  c l o s e  o f  

t h e  f i r s t  s e s s i o n .  I f  y o u  h a v e  q u e s t i o n s ,  p l e a s e  c o n t a c t  
K a r e n  B r a n d  o f  m y  s t a f f  a t  3 7 6 5 .
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E c jS SC r t f N G lI TIMES
BAST TVUSTS
Now there'3 an inexpensive and rela­
tively painless way to put your property 
into a living trust a legal device that lets 
you control your assets and appoint a 
trustee who can manage when you can't 
(see ‘Trusts You Can Change at Wtfl," 
Nov.). The only catch is that your state 
must adopt the new Uniform Custodial 
Trust Act

The UCTA was drafted by the Uni­
form Law Commissioners, a group of 
state-appointed lawyers, judges and law 
professors that drafts laws to solve 
problems common to ail states. It lets 
you create a trust as easily as setting up 
a custodial account for a minor under the 
Uniform Transfers to Minors Act the 
inspiration for the new act You don’t 
even need a written trust agreement 
.AH you have to do is change the name on 
your bank accounts, for instance, to that 
of your chosen trustee.

A UCTA trust can cover any kind of 
property, real or personal tangible or 
intangible. You cannot be your own 
trustee, but you can name a family mem­
ber, friend or institution to become the 
owner of your stocks, bank accounts or 
other assets you designate. As the ben­
eficiary, you have the right to direct the 
management of the assets, to receive 
income and principal and to cancel the

trust 'whenever you want to. If you be­
come incapable of handling your own 
atfairs, the trustee takes over and man­
ages the crust according to the very 
broad powers built into the statute. You 
can also use the trust as a will because 
you can direct what happens to the as­
sets after your death.

According to Lawrence Bugge. a 
Madison. Wis.. lawyer who headed the 
drafting committee, both the UCTA 
trust and a durable power of attorney 
(which gives the person you name the 
power to act for you if you are incapaci­
tated) get around the need for a costly, 
distressing court proceeding to appoint 
a court-supervised conservator or 
guardian. But the trust, he says, is bet­
ter than a durable power because the 
safeguards against mishandling of your 
assets, such as periodic accounting and 
penalties for misappropriation of funds, 
and the details of the fiduciary relation­
ship between you and the trustee are 
dearer and more elaborate than those 
surrounding durable powers.

Older people who want to maintain 
control over their assets will probably 
benefit most, but someone who is going 
abroad temporarily or is a parent of an 
incapadtated child can set one up, too.

It is too eariy to tell how much 
interest there will be tn the act; to date, 
no states have adopted the UCTA. If 
you are interested in encouraging its 
adoption in your state, write to your 
state legislator.

JANUARY 1908. VOL V . N O
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Proposed ‘custodial 
trust’ is cheap, easy 
way to avoid probate

verybody hates probate. 
A few ysars ago. 
Americans rushed to buy 
books of legal forms by 

au th o r Norman Dacey, for their 
do-it-yourself trusts to avoid 
p robate (which is the process of 
approving the legality of your will 
a t death).

But there were a couple of 
problem s with these trusts.

F irs t, they didn’t provide any 
o th er im portant protections — 
Like nam ing a tru stee  to manage 
your money if you become semle.

Second, Dacey trusts simply 
w eren 't accepted by many stock- 
tran sfer agents, insurance 
com panies and title  companies. 
Som etim es the forms were filled 
in wrong. Sometimes title in the 
property  hadn’t been properly 
passed to the trustee. Sometimes, 
even when the paperw ork was 
done right, it lookedflahy. 
Reasonably or not, many agents 
simply decided it was safer not to 
tran sfe r property ownership 
based on a hand-drawn tru s t  

So Dacey trusts faded. But the 
need for a sim ilar — and better- 
recognized — document 
persisted . And finally, one is on 
the  horizon.

A proposed new “custodial 
tru st” has been created  by the 
N ational Conference of . 
Commissioners on Uniform State 
Laws. I t still has to be approved 
by the American Bar Association 
and then presented to each state 
for adoption. But if accepted, it 
will be a cheap and easy way of 
avoiding probate — and more. 
Among the trust's virtues:

a You can set it up yourself, by 
signing a standard document 
established by law. There don’t 
have to  be any legal fees, although 
you may want a lawyer to answer 
questions about the trust.

■ It names a trustee to manage 
your money in case you become 
mentally incom petent But until 
that moment arrives (if it ever 
does),>‘you have total control over 
your assets,” said Madison, Wis^ 
attorney Lawrence Bugge. 
chairm an of the committee that 
drew up the tru s t A wife can be 
her husband’s trustee and vice 
versa. You can cancel the trust any 
time you w ant

a  By naming a beneficiary for 
the  trust's assets, you can keep 
them out of probate.

■ You can arrange to have the 
money managed for the joint 
lifetimes of yourself and your 
spouse. The surviving spouse, too, 
can effectively manage the money 
or even take it out of trust (as long 
as he or she is mentally 
competent).

■ The trust sets up tests to 
determ ine mental incompetence.’ 
Your family won’t face the 
expense and em barrassm ent of 
having you declared bonkers in 
court. (However, if for some reason 
you think that your trust ha3 
mistaken your m ental condition, 
you yourself can force the issue 
into court.)

s You can use a custodial trust 
to provide money management for 
an adult child who may be 
retarded or otherwise 
incapacitated.

a I t’s a good device for short­
term money management. Says 
Eugene Scoles of the University of 
Illinois: “I f l ’m out of the country 
for eight months and want some of 
my property administered for nv 
kids in college, I could use the 
custodial t ru s t” A durable power 
of attorney could achieve the same 
thing. But the power of attorney 
stops if you die, whereas the 
custodial trust can continue

Also, some insurance 
companies resist the durable 
power-of-attomey, if it’s used to 
change beneficiaries or cash in a 
policy, says Richard Wellman of 
the University of Georgia s law 
schooL

A  c u s to d ia l t ,t d o e sn 't h a n d le  
c o m p lic a te d  jo b s . I t  ca n 't be u se d  
to pass m oney in  t r u s t  from  one 
g e n e ra t io n  to an o th e r , o r re s t r ic t  
a cce ss  to  a s se ts . I t 's  no t a 
d is c r e t io n a r y  t r u s t  th a t m igh t 
w o rk , in  som e ca se s , to p ro v id e  
e x tr a  m oney  to a person  l iv in g  on 
M e d ic a id  in  a n u rs in g  home o r 
m e n ia l h o sp ita l. F o r  th a t, you 
need  a law y e r .

I s e e  o n ly  one p rob lem  w ith  tn e  
p ropo sed  new  tru s t . D e sp ite  o il the 
la b o r  th a t has gone in to  it. it t r u ly  
canno t be  m ade  so s im p le  th a t th e  
a v e ra g e  p e rso n  can u n d e r s ta n d  it. 
Y ou face  som e o f  th e  sam e t i s k s  
you  d id  w ith  a D acey tru s t: 
m is ta k e s  in  f i l l in g  in the 
do cum en ts , no t g e tt in g  yo u r 
p ro p e r ty  p ro p e r ly  t r a n s fe r re d  to 
the t ru s te e , an d  n e g le c t in g  th e  
t re s t 's  tax  fo rm s.

I ' l l  b e  p le a se d  to h a ve  a s im p ie  
t r u s t  on th e  m a rk e t. ■
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UNIFORM CUSTODIAL TRUST ACT
PREFATORY NOTE

This Uniform Act provides for the creation of a statutory custodial tru st for adults to lie governed by t lie 
provisions of the Act whenever pm |ierty  is delivered to another "as custodial trustee  under the (Enacting 
state) Uniform Custodial TVust Act." The provisions of this Act arc  based on IruBi analogies lo concepts 
developed and used in establishing custodianships for minors under the Uniform TVansfers to Minors Art 
(UTMA). The Custodial TVust Act is designed lo provide a sta tu to ry  standby in ter vivos tru st for indi­
viduals who typically are not very affluent or sophisticated, and possibly represented by attorneys engaged 
in general ra ther than specialized estate  practice. The most frequent use of this tru st would lie in res|s>nse 
to the commonly occurring need of elderly individuals to provide for the future management of assets in the 
event of incapacity. The s ta tu te  will also be available for accomplishing distribution of funds by judgment 
debtors and others to incapacitated persons for whom a conservator has not boon appointed. Since this Act 
allows any person, competent lo transfer property, to create custodial tru s ts  for the benefit of themselves 
or others, with the beneficial interest in custodial tru st property in the beneficiary and not in the custodial 
trustee , U b  potential for use is extensive. Although the most frequent use probably will be by elderly 
persons, it is also available for a parent to establish a custodial tru st for an adult child who may be incapaci- 

| tated; for adult persona in the military, or those leaving the country temporarily, to place their property 
with another for management without relinquishing beneficial ownership of their properly; or for young 
people who have received property under the Uniform TVansfers to  Minors Act to continue a custodial tru st 
as adults in order to obtain the benefit and convenience of management services performed by the custodial 
trustee.

This Act follows the approach taken by the Uniform TVansfers to Minors Act anil allows any kind of 
property, real or personal, tangible or intangible, to be made the subject of a transfer to a custodial trustee 
for the benefit of a beneficiary. However, the most typical transaction envisioned would involve a person 
who would transfer intangible property, such as securities or bank accounts, to a custodial trustee  but with 
retention by the transferor of direction over the properly. l>ater. this direction could be relinquished, or it 
could be lost upon incapacity. The objective of the sta tu te  is lo pruvide a  simple tru st that is uncomplicated 
in its creation, administration, and termination. The potential for tax problems is minimized by permitting 
the beneficiary in most instances to retain control while the beneficiary has capacity to muiiRge the assets 
effectively. The sta tu te  contains an asset sp .J f ic  transfer provision that it is believed will lie simple to use 
and will gain the acceptance of the securities and financial industry. A simple transfer document, examples 
of which arc set forth in the Act, and a receipt from the custodian, also in the Act, would provide for 
identification of beneficiaries or distributees upon death of the beneficiary. Protection is extended to third 
parlies dealing with the custodian. Although the Act is patterned on the Uniform TVansfers to Minors Act 
and mesher. into the Uniform Probate Code, it is appropriate for enactm ent as well in sla tes  which have not 
adopted either UTMA or the UPC.

An adult beneficiary, who is not incapacitated, may: ( I ) term inate the custodial trust on demand (Sect ion 
2(e)); (2) receive so much of the income or custodial properly an he or she may request from time to time 
(Section (Ha)); and <3) give the custodial trustee  binding instructions for investment or management (Sec­
tion 7(b)). In (he absence of direction by the beneficiary, who is not incapacitated, the custodial trustee  
manages the pnqierly  subject to the  standard of care that would tie observed by a prudent |terxon dealing 
with the pro|ierty of another and is not limited by o ther statu tory  restrictions on investm ents by fiduciaries 
(Section 7).

A principal feature of the ( lustodial TVust under this Act is designed to protect I he beneficiary and his or 
her dependents against the perils of the beneficiary's possible future inrapacity without the necessity of a 
conservatorship, llnder Section 10, the incapa ity of the beneficiary does not term inate (I) the custodial 
trust, (2) the designation of a successor custodial trustee, (3) any power nr authority of t he custodial tru s­
tee, o r (4) the immunities of third persons relying un actions of the custodial trustee. The custodial trustee  
continues to manage the property as a discretionary trust under the prudent |ierson standard for the 
benefit of the incapacitated beneficiary.

Means of monitoring and enforcing the custodial tru st include provisions requiring the custodial trustee 
to keep the beneficiary informed, requiring accounting by the custodial tru stee  (Section 15), providing for 
removal of the custodial trustee  (Section 13), and the distribution of the assets on termination of the custo­
dial tru s t (Section 17). The custodial trustee is protected in Section l(i by the sta tu tes of limitation on 
proceedings against the custodial trustee.
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-lh:nnaction.s with the custodial trustee  should Ik- executed readily and quickly liy third parties liecuuse 
their rights and protections arc determined hy the Act anil a third party  acting iii good faith has no need lo 
determine the custodial trustee's uuthority to hind the beneficiary with respect lo property and investment 
m atters (Section II). The Act generally limits Ihe claims of third parlies to  recourse against the custodial 
pro|H*rty, with the  lienefiriury insulated against personal liuhilily unless he or she is personally at fault anil 
the custodial trustee  is similarly insulated unless the custodial trustee is |>ersonally at fault o r failed to 
disclose the custodial capacity when entering into a conlraet (Section 12).

As a consequence of the mobility of our population, particularly the m ature |>ersuns who are most likely 
to utilize this Act, uniformity of the laws governing custodial tru sts is highly desirable, and the Act is 
designed to avoid conflict of laws problems. A custodial trust created under Ibis Art remains subject to this 
Act despite a subsequent change in the residence of the transferor, the beneficiary, or tile custodial trustee 
or the removal of the custodial IruHl pni|»erty from the s ta te  of original location (Section 111).

UNIFORM CUSTODIAL TRUST ACT
S e n  ion S ection
1 DeAniUona. i ;i . Declination, Hcxignatiun. Incapacity. Death, or Removal of
2 Custodial lYitnl; General C ualudial TVustee. D esignation  o f S uccesso r Cunludial
3 Custodial T h is le r  for F uture Payment nr TYansfe r This te r
4 Form  and KfTert uf Receipt and Acceptance by Custodial This- • i F spenars, ComiwnaatHjn. and Bond n fC uM ndianh islee

lee , Jurisdiction 16. R e p o r tin g  an d  A c c o u n tin g  by C u s to d ia l T ru s te e ;  De­
6 TVmnsfer to  Custodial Thintee by Fiduciary o r Obligor; Facility term ination of (.lability of ( ‘u.itudial T h isler

of Paym ent. 16 Limitationi* of Artion Against Custodial TVuMer
6 Multiple BciWfkianei). S eparate Custodial Thista. 17. I tu t nbul ion on TVrmiiuit ion.

Survivorship IH. Methods and Forma fur C realing  Custodial TVuMn
7 trcnerai Duties of Custodial TVustee. ty Applicable Law
R General Pow ers of Custodial I h is l re JO Uniformity o f Application and (o h a l ruction
8 Use of Custodial Trust Property. 21 Short Title
10 Determ ination o f Incapacity, Kffcct. 2 2 Severability
11 Earm ption of Third Pemon Frum  Liability 21 effective Date.
12 Liability to Third Person.
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Section  I .  Definition!!.
Ab used in th is (Act]:

(1)" A du lt"  meantt an ind iv idua l who in a t lew d 18 years of age.
(2) "B enefic ia ry" means an ind iv idua l for whom property haa been tran sfe rred  to or held 

under a declaration o f t ru s t  by a custodia l tn ia te e  for the individual's use and benefit under th is 
| Act I.

(3) "Conservator" nteanB a person appointed or qua lified by a court to mnnage the es ta te  of 
an ind iv idua l or a person lega lly  authorized to perform  sub stan tia lly  the same functions,

(4) "Court" means the |------- 1 cou rt o f th is  S tate .
(5) "Custod ia l t ru s t  p roperty” means an in te re s t in p roperty transferred to o r held under a 

declaration o f tru s t by  a custod ia l tru s te e  under th is I A c t] and the income from and proceeds of 
tha t in te res t.

(6) "Custod ia l tru s tee "  means a person designated as tru s tee  o f a custodia l t r u s t  under th is 
[A c t ] o r a su b s titu te  o r successor to the person designated.

(7) "Guardian" means a person appointed o r qua lified by a court as a guard ian o f an in d iv id ­
ua l, includ ing a l im it ’d guard ian , b u t not a person who is on ly a guard ian ad litem .

(8) "Incapacita ted" means lack ing the  a b ility  to manage property and business affa irs 
e ffec tive ly  by reason o f m enta l illness, m enta l deficiency, physical illness o r d isab ility , chronic 
UBe o f d rug s , chronic in toxication , confinement, detention by a foreign power, d isappearance, 
m inority , o r o ther d isab ling  cause.

(9) “Legal rep resen ta tive " means a personal rep resen ta tive or conservator.
(10) "Member o f the beneficiary's fam ily" means a beneficiary's spouse, descendant, s tep ­

ch ild , parent, stepparent, grandparen t, b ro ther, s iste r, uncle, or aunt, whether o f the whole or 
h a lf blood o r by  adoption.

(11) "Person" means an ind iv idua l, corporation, business tru s t , esta te , tru s t , partnersh ip , 
jo in t ven tu re , association, o r any o the r lega l o r commercial en tity .

(12) "Personal rep resen ta tive " means an executor, adm in istra tor, or special adm in is tra to r 
o f a decedent’s  es ta te , a person lega lly  au thorized to perform  sub stan tia lly  the same functions, 
o r a successor to any o f them .

(13) "S tate" means a s ta te , te rr ito ry , o r possession of the United S ta le s , the D is tr ic t of 
Columbia, o r the Commonwealth of P ue rto  Rico.

(14) “TVansferor" means a person who crea te s a custodia l t ru s t  by  tran sfe r o r declaration .
(15) “TVust company" meanB a financ ia l in s titu tio n , corporation, o r o ther lega l en tity , 

au thorized to exercise genera l t ru s t  powers.

C O M M EN T
( I ) "Adult" is a person 18 years of age for the pur- young person as long as possible. The difference bos

jx,se of custodial trusts. The result of this is th a t a liUie or no practical consequence and serves the
person 18 years of age will be eligible to be a custo- purpose of each Act.
dial trustee  under this Act, although he or she may (3) "Conservator" is defined broadly lo permit
no t be eligible under UTMA since minor custo- identification of a person functioning as a con-
dienships under UTMA may run to age 21 and the servator.
minor could in some cases be older than the custo- (4 ) “C ourt" m e a n s__________ co u rt, l i c e  the
dian. As the Comments under Section 1 of UTMA likelihood is IhBt most sta les would utilize the same
explain, the age of 21 was retained under that Act court, e.g ., the probate court, that dcalB with con-
becauae the Internal Revenue Code continues to gervalors and estates.
permit a "minority tru s t” under Section 2063(c), to ^  amj 6) xhe term s, "custodial tru s t property"
continue in effect until age 21 and because it was an ĵ “custodial tru stee ,"  Bre used th roughout lo
believed th a t most transferors creating tru s ts  o r Identify clearly the sta tu to ry  tru s t properly and
custodianships for minors would prefer to  retain the  trustee under this Act. The sta tu tory  tru s t concept
property ui ider management for the benefit of the  jg uged throughout the Act.

CUSTODIAL TRUST ACT §1
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CUSTODIAL TRUST ACT
(7) A definition uf guardian lias been included anil 

ia  I ii im 'iI  m i  l l i i '  Uniform I’rohate Oode .Section 5 - 
1113(11).

IH) A iliTinilion of incapacitated has liccn in 
chilli'll, for the purpose of this Act. hccausc incapac­
ity of the iH'tieficiary converts the trust from a re­
vocable tm sl to a discretionary trust. The defini­
tion is taken from the Uniform I'rohate Code Sec­
tion M tllle l relating to the |icrsnii who is unuhle to 
oiunuge projierly. Compare Uniform I’rohate Code 
Hectiun 5-103(7). Note that Section HXaXii) |ierinita 
a transferor Indirect that the trust shall be adminis­

tered as one for an incapacitated |iersini. Section 10 
deals specifically with the  delerm iiiuiinn of in­
capacity.

(1(1) The lieneficiary's family is broadly defined to 
identify persons who may have standing In seek 
judicial intervention or accounting (Sections 13 and 
I f i ) .

(II)  The definition of a |ierstin is taken from the 
Uniform I’rohate Code Section 1-301(30).

(13) I’rruonul represent alive is broadly defined 
and the definition reflects tliut in the Uniform I’tu- 
bate Code Section 1-301(30).

Section 2. C u s lo d iu l TVust; G enera l.
(a) A person may crea te a custodia l tru s t of p roperly  by a w ritten  tran sfe r of the property 

(o another |>ers(iii, evidenced by reg istra tion  o r by o ther instrum ent o f transfer, executed in any 
law fu l manner, naming an beneficiary, an ind iv idua l who may lie the transferor, in which the 
transferee is designated , in substance , as custodia l tru s tee  under the I Enacting s la le l Uniform 
Custodia l T h is t Act.

(h) A |>erson may create a custodia l t ru s t o f p roperly  by a w ritten  declaration, evidenced 
by reg istra tio n  o f the p roperty o r by o ther in strum en t o f declaration executed in any law fu l 
munner, describ ing the property and naming as benefic iary an ind iv idua l o ther than the dec la r­
ant, in which the declarant as tit lcho ld e r is designated , in substance , as custodia l tru s tee  under 
the | Enacting  stale| Uniform Custodia l TVust Act. A reg istra tion  o r o ther declaration o f tru s t 
for the so le benefit o f the declaran t is not a custodia l tru s t under th is  | A ct |.

(e) T it le  to  custodia l t ru s t  property is  in the custod ia l tru stee  and the beneficial in te res t is 
in the beneficiary.

(d) Excep t as provided in subsection (c), a  tran sfe ro r may not te rm inate a custod ia l tru s t .
(e) The beneficiary, if  not incapacitated, or the conse rva to ro f an incapacitated beneficiary, 

may term inate a custodia l tru s t by de live rin g  to the custod ia l tru s tee  a w r it in g  signed by the 
lienefic iary o r conservator declaring the term ination. I f  not prev iously term inated , the cu sto ­
dia l t ru s t te rm inates on the death o f the beneficiary.

(0 Any person may augment ex is tin g  custodia l t ru s t  prn|>erty by the addition o f o ther 
property pursuan t to th is | Act |.

(g) The tran sfe ro r may designate, or au thorize the designation of, a successor custod ia l 
tru stee in the tru s t in strum en t.

(h) Th is | A ct | dues not disp lace o r re s tr ic t o the r means o f crea ting  tru s ts . A tru s t whose 
term s do not conform lo  th is | Acl| may be enforceable according to its  term s under o ther law.

COMMENT
Seel inn 3 is the principal provision authorizing 

the creation of a custodial trust and utilizes (he con­
cept uf incor|Hiration by reference when the tran s­
feree nr lillehnhlor of pro(>erly is designated us 
custodial trustee  under the Act. Sect inn 2 sets forth 
the general effect uf such a transfer. Section IH pro­
vides forms which satisfy the requirements of this 
section and identifies customary methods or trans­
ferring assets to create a custodial trust.

Section 3(a) provides lhat a (rust muy lie created 
by transfer tu another fur the benefit of the trans­
feror o r another. This is expected to be the most 
common way in which a custodial trust would be 
created. However, a custodial tru st may also be cre­
ated by declaration of trust by the owner of prop­

erty  tu hold it fur the benefit of another as is pro­
vided in Section 2(b). A declaration in tru st by the 
owner of property for the sole lienefil of the owner 
is not contemplated by this Act because aucli an 
a ttem pt muy be considered ineffective us a  tru s t 
due tu the total identity of the trustee and benefici­
ary. Huwever, the doctrine uf m erger would not 
preclude an effective transfer under tliia Act for the 
benefit of the transferor and one or more other ben­
eficiaries. See Section 6.

A custodial tru st could lie created by the exercise 
of a valid power uf attorney or power of appoint­
ment given by the owner uf pro|ierty as one of the 
transfers “consistent with law."

These alternatives permit the mtyor uses of the
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custod ia l trust to lie accomplished expeditiously.
For example, an older person, wishing In be re ­
lieved of management of p roperly  mny transfer 
property to another for benefit of the transferor or 
of the transferors R|miise or child. The declaration 
may lie used tu establish a tru st of whirh llu1 owner 
is trustee  to  continue management o f the pro |ierty  
for benefit of another, such as a s|siuse or child. The 
tru st may include a provision for distribution of 
Bssels remaining at the lieneficiary's death directly 
(o a named distributee.

This Act tines nnl preclude the creation id tru s ts  
under o ther existing I r w ,  sta tu to ry  or nonstatu- 
tory. hut is designed to facilitate the creation of sim­
ple tru sts inenrpnialing the provisions of this Act.
The written transfer or declaration "consistent with 
law" requires lhat I he formalities of the transfer 
of particular property necessary under other Isw 
will tie observed, e.g.. if land is involved, the re ­
quirem ents of a proper deed and recording must 
lie satisfied.

Section 3(c) provides for the re ten tion  of the 
beneficial interest in Iberustndinl tru st priqierly in 
Ihe beneficiary and. of course, not in the custodial 
trustee. The extensive control and benefit in the 
beneficiary who is not incapacitated maintaina the 
simplicity of the trust and avoids tax complexity.
The custodial trustee is given the title to the prop­
erty  and authority to act with regard lo the prop­
erty  only as is authorized by the s tatu te. The custo­
dial trustee 's powers are enum erated in Section 8.

Section 3(e) gives the adult beneficiary, who is 
not incapacitated, the pnw ertn term inate the custo­
dial trust at any time during bis or her lifetime. This 
power of termination exists in any beneficiary who 
is not incapacitated whether the  beneficiary was nr

Section  3 C u s to d ia l TVustee fo r  F u tu re  P aym en t o r TVansfer.
(a' A person having the r ig h t to designate the recip ien t nf p roperty  payable n r tran sfe rab le  

upon a fu l l ,3 • even t may c rea te  a  custod ia l t r u s t  upon the occurrence n f the fu tu re  e ven t by  
d e s ig n a tin g  in w r it in g  th e re c ip ien t, fo llow ed in  sub stan ce  by: "as cu stod ia l t ru s te e  fo r 
_________(name o f beneficiary) under the [E n a c t in g  s ta te l Uniform  C ustod ia l TVust A ct."

(h) Persons may tie designated as su b s titu te  or successor custod ia l tru s tee s to whom the 
property must be paid o r tran sfe rre d  in the o rde r named i f  th e  f ir s t designated custod ia l tru s tee  
is tumble or unw illing to se rve .

(c) A designation under th is  section m ay be made in a w ill, a t ru s t , a deed , a m ultip le-party 
account, an insurance policy, an in strum en t exerc is ing  a power o f appointment, or a w r it in g  
designating a lienefic iary o f contractua l r ig h ts . O therw ise , to  be e ffec tive , the designation m ust 
lie reg iste red w ith  or de live red  to the fiduciary , payor, issue r, o r ob ligo r of the fu tu re  righ t.

was not the transferor. A beneficiary may lie de te r­
m ined In be incapacitated or the transferor may 
designate that the tru st is to be administered as a 
tru s t for an incapacitated beneficiary under Section 
ID. in which event Ihe lieneficiary does not have the 
power to term inate. However, the designation nf in­
capacity by the transferor can lie modified by the 
tru stee  o r the court by reason nf changed circum- 
stancea pursuant to Section 10. The Act precludes 
term ination by exercise of a durable power of a tto r­
ney if the beneficiary is incompetent (Section 7(0). 
If the donor prefers not to permit the beneficiary 
the  power to term inate n r In designate the benefici­
a ry  as incapacitated  under Section 10. an indi­
vidually drafted truRt outside the sco|ie nf this Act 
would seem appropriate.

Upon termination of a custodial trust, (he custo­
dial tru s t p ro |icrty  must be distributed us provided 
in Section 17.

A transfer under this Art is irrevocable except lo 
th eex ten l the  beneficiary may term inate it. Hence, 
a transfer to a trustee  for benefit of a |ierson o ther 
than the transferor ir. not revocable by the tran s­
feror. If  a power of revocation were retained by the 
transferor, that would he a tru st outside the scope 
of this Act and enforceable under general law pur­
suant l«i subsection 2(h).

This Act does not provide for protection of (he 
custodial tru st assets from the claims of creditors of 
the beneficiary, whether those are general or gov­
ernm ental creditors. O ther laws of the s ta le  remain 
unaffected. In this regard , unusual problem s or 
handicapped persons and llie coordination of re ­
sources and sta te  o r federal services call for special 
provision and planning outside the scope of this Act.

8 2

COM MENT

This section |ierm ils a future custodial Iruslee to 
he designated to receive projierty for the benefici­
ary of a custodial trust to lie effective upon the 
occurrence of a future even t nr transfer. Tb ac­
commodate changes in circum stances during the  
passage of time, one nr more successors or substi­

tu te  custodial trustees can also Ik1 designated. The 
designation of the future custodial trustee  and the 
beneficiary can be made in an instrum ent which in 
revocable o r irrevocable depending upon the  nature 
of the  transaction or transfer. Any person desig­
nated as a  future custodial tru stee  may decline to
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h i t v c  before the tran sfer ocrtirs o r may resign i i |h i i i  the occurrence of u future event, hut Item ise
uuiler Section l.'t after the transfer. the use of a custodial trust usually contemplates ilia-

The source ef this section is Section It of UTMA. positions for the  benefit of living persons, per-
The enacting  sta le 's rule aga'iisl perpetu ities |ielnily problemsshnulil rarely arise,

muy limit or affect the creation of a custodial tru st

Section  4. Form  and E ffe c t o f  Rece ip t and Acceptance by C u s to d ia l TYuslcc, J u r is d ic ­
tion .

(a) Obligations of a custodia l tru s tee , includ ing the obligation to follow d irections o f the 
k n e f ic ia ry , arise under th is (Act) upon the custod ia l tru s tee ’s acceptance, express o r implied, 
of the custodia l tm s t pro|ierty.

(b) The custodia l trustee's acceptance may be evidenced by a w riting  s ta tin g  in substance: 
CUSTOD IAL T R U S T E E ’S R E C E IP T  A N D  ACCEPTANCE

I , ------- (name o f custodia l trustee) acknow ledge receip t o f the custodia l tru s t property
described below or in the attached instrum en t and accept the custodia l tru s t as custod ia l t ru s ­
tee fo r------- (name o f beneficiary) under the | Enacting sta te) Uniform Custodia l TVust Act.
I undertake to adm in iste r and d is tr ib u te  the custod ia l t ru s t property pursuant to the | Enacting 
s ta te  | Uniform Custodia l TVust Act. My ob ligations as custodia l tru s tee  are sub jec t to the d irec­
tions o f the beneficiary un less the benefic iary is designated as, is, or becomes incapacitated.
The custod ia l t ru s t p roperty  consists o f_______________________________________________________
D a ted :______________________________________

(Signa*ure o f Custodia l TVustee)
(c) Upon accepting custodia l t ru s t  property, a person designated as custodia l tru s tee  under 

th is | Acl| is sub jec t to personal ju r isd ic t io n  o f the cou rt w ith  respect to any m utter re la tin g  to 
the custod ia l tru s t.

COMMENT
Although a custodial tru st is created by a transfer the written acceptance provided for in Section 4(bt

lhat satisfies Section 2 of the Act, the res|ionsibility be utilized. By the acceptance the custodial trustee
and obligations upon the trustee  do not arise until . submits to the personal jurisdiction of the courts of 
the trustee has accepted the transfer. This detailed the enacting sta te  for the purpose of the custodial
section is included to call the attention of the parties tru st, despite subsequent relocation of the parties
to t he effective receipt and acceptance by the custo- o r of the custodial tru s t property. The principal
dial trustee. Once a custodial trustee accepts the sources of these provisions are Sections 8 and 9 of
transfer o f the  custodial tru st property, the custo- UTMA and the analogous provishns under the Uni-
diul trustee  assumes the obligation of a custodial form Probate Code, Sections 3-602. 5-208, 5-307,7-
tru s lee  under this Act. The acceptance can be 103.
expressed or implied, but it iB recommended that

Section 5. T ran sfer lo  C usto d ia l TVustee by F id u c ia ry  o r O b ligo r; F a c ility  o f  P aym en t.
(a) Unless o therw ise d irected by an in strum en t designating a custodia l tru s tee  pursuan t to 

Section 3, a iierson, includ ing a fiducia ry o ther than a custodia l tru stee , who holds p roperly  of 
or owes a deb t to an incapacitated ind iv idua l not ha v ing a conservator may make a tran sfe r to an 
adult member o f the beneficiary’s fam ily o r to a t ru s t  company as custodia l tru s tee  for the use 
and benefit of the incapacitated ind iv idua l. I f  the va lue of the property or the deb t exceeds 
I$20,000), the tran sfe r is not e ffec tive un less au thorized by the court.

(b) A w ritten  acknow ledgment o f d e live ry , signed by a custodia l tru stee , is a suffic ien t 
receipt and discharge for property tran sfe rred  to the custodia l tru s tee  pursuant lo  th is section.

COMMENT
This section  is in the  n a tu re  of a fariliiy  of- fixed obligation by a payment to a custodial trustee

paym ent provision th a t perm its persons owing under this Act. The section does not authorize the
money to an incapacitated individual to discharge a  custodial t ru s te e  to  se ttle  claims for disputed
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amounts but only to acknowledge an effective re- slitu te  for a conservatorship to receive payments
ceipl of property paid or delivered. It is based pri- due an incapacitated individual. Also, see Section
marily on Sections C nnd 7 of UTMA and includes II , which protects transferors and other third p:ir-
the protections of Section 8 of UTMA as well. It l ie s  dealing with the custodiaUniHtee.
permits a custodial tru st lo be established as a Bub-

Section 6. M u ltip le  B ene fic ia r ie s ; S epara te C u s to d ia l TVubIb; Su rv ivo rsh ip ,
(a) Beneficial in te re s ts  in a custod ia l tru a t crea ted for mult iple benefic iaries are deemed to 

be separate custodia l tru s ts  o f equal und iv ided in te re s ts  for each beneficiary. Excep t in a tra n s ­
fe r o r declaration for use and benefit o f husband anti w ire , fo r whom su rv ivo rsh ip  is presum ed, a 
righ t of su rv ivo rsh ip  does not ex is t un less the in strum en t c rea ting  the cu stod ia l t ru s t spec ifica l­
ly provides for su rv ivo rsh ip  | o r su rv ivo rsh ip  is requ ired as to community o r m arita l p rop e rty ).

(b) Custodia l t ru s t  p roperly  held under th is  I Act) by the same custod ia l tru s tee  for the use 
and benefit o f the same beneficiary may be adm in istered as a s in g le  custod ia l tru s t .

(c) A custodia l tru s tee  o f custodia l t ru s t p roperty held for more than one benefic iary sha ll 
separa te ly account to each beneficiary pursuan t to Sections 7 and 15 for the adm in istra tion  o f 
the custodia l tru s t.

COMMENT
This Act. unlike UTMA. does not preclude a administration or the beneficiary's in terest in the 

custodial tru st for more than one beneficiary. Adult custodial trust.
persons creating custodial trusts are likely to  set up Subsection (b) ullows a custodial trustee who is
custodial tru sts in various forms, e.g.. parents may administering multiple custodial trusts for the same 
wish lo set up a custodial tru st for their children or beneficiary to administer the custodial tru sts  as a 
for themselves, then for a apouse, etc. However, single custodial truBt. F o r exam ple, if multiple
the interests of each beneficiary are separate and trusts are created for an incapacitated lieneficiary.
the custodial trustee is obligated under subsection the custodial tru stee  can adm inister them as a sin-
(c) fn account separately  to each beneficiary for g|p custodial trust.

Section 7. (Jenera I D u tie s o f C u s to d ia l TVuslec.
(a) I f  appropriate, a custodia l tru s tee  shall re g is te r o r record the in strum en t ve stin g  t it le  to 

custodia l trua t property.
(b) i r th e  beneficiary is not incapacitated, a custodia l tru s tee  shall fo llow  the d irections of 

the beneficiary in the management, contro l, in vestm en t, o r re tention o f the custod ia l t r u s t  
property. In  the absence o f e ffec tive con tra ry  direction by the benefic ia ry while not incapaci­
ta ted , the custodia l tru s tee  shall ob se rve  the standard  o f care th a t would be observed by a 
prudent person dea lin g  w ith  property o f another and is  not lim ited  by any o ther law  re s tr ic tin g  
investm ents by fiduciaries. However, a custod ia l tru s te e , in the custodia l tru s tee ’s  d iscre tion , 
may retain any custod ia l t ru s t p roperty  rece ived from the transferor. I f  a custod ia l tru s te e  has 
a special s k ill or ex|iertise o r is  named custod ia l tru s tee  on the basis o f representation o f a 
special sk ill o r expertise , the custodia l tru s tee  sha ll use I ha t s k i ll o r expe rtise . .

(c) S ub ject to subsection (b), a custod ia l tru s tee  sh a ll la ke  control o f and co llec t, hold, 
manage, in ve s l, and re in vest custod ia l t ru s t property.

(d) A custodia l tru s tee  nt a ll tim es sha ll keep custod ia l tru s t property o f which the cu stod ia l 
tru stee  has control, separate from a ll o ther p roperty in a manner su ffic ien t to iden tify  it d e a r ly  
as custodia l tru s t p roperty o f the beneficiary. C ustod ia l t r u s t  pro|>erty, the t it le  to which is 
sub je c t to recordation , is so iden tified i f  an appropriate in s trum en t so id en tify in g  the p roperty  
is recorded, and custodia l t ru s t p roperty  sub je c t to reg is tra tio n  is so iden tified  i f  it is re g ­
is te red , or held in an account in the name of the custod ia l tru s te e , designated in substance: "as 
custodi... tru s tee  fo r_________(name o f beneficiary) under the (Enacting s la te l Uniform  C usto ­
d ia l TVust A ct."

(e) A custodia l tru s tee  shall keep records o f a ll transactions w ith  respect lo  custod ia l t r u s t  
property, includ ing information necessary for the preparation o f tax re tu rn s , and sha ll make
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the reco rds and information ava ilab le  at reasonable tim es to the benefic iary or legal rep resen ta­
tive  o f the beneficiary.

(f) The exercise o f a du rab le |Miwer of a tto rn ey  for an incapacitated benefic iary is not 
e ffec tive lo  term inate or d irec t the adm in istra tion o r d is tr ib u tio n  or a custodia l tru s t.

COM MENT
Subsection (b) restates and confirms the control of the Uniform I'robute Code. The sta tu te  also iin-

by the beneficiary who ia not incapacitated. Ilowev- poses h slightly h igher standard  on professional
er. the  tru stee  has a reasonable obligation to act fiduciaries acting under the sta tu te . O therwise,
when the beneficiary has not directed him. Under much of this section is taken from Section 12 of
Sections 9 and 10, when a beneficiary becomes UTMA. W henever recordable assets, such as land,
incapacitated, the custodial tru s t becomes a dis- are  in the custodial tm s t. the trustee would be ex-
cretionary tru st and the trustee is subject to the pccted to record title  lo  the asset. The section is
control of th e  s ta tu te  and not th e  beneficiary 's entitled  "general duties" because there are addi-
directiun. The custodial tru stee  is subject to the tional specific duties identified in o ther sections
usual trustee 's standard us taken from Section 7-302 such as Section 9.

Section  H. G enera l Powers o f  C u s to d ia l TVustee.
(a) A custod ia l tru s tee , ac ting in a fid uc ia ry  capacity, has a ll the righ ts and |wnvers o ver 

custodia l t ru s t  property which an unmarried adu lt owner has over in d iv idua lly  owned property, 
hut a cu stod ia l tru s tee  may exerc ise those rig h ts  and powers in a fid uc ia ry  capacity only.

(b) Th is section does not re lie ve  a custodia l tru s te e  from lia b ility  for a violation of Section 7.

COM MENT
This section is taken from Section l3 o f UTMA. It taken by an enacting sta te  is lo refer lo the existing

grants the  tru s te e  very broad powers over the s ta tu tes  grunting |m wers to a trustee, such as the
properly, subject, however, to the Prudent Person Uniform TVnstee’s Powers Act. For example: |(u) A
liule and to the obligations set out in the Act. An custodial trustee has the powers of a tru stee  under
alternative approach to subsection (a) that mighl be the  Uniform TVustee's Powers Act. |

Section  9. Use o f C u s to d ia l TVust Property.
(a) A custod ia l tru s tee  sha ll pay to the benefic ia ry o r expend for the benefic iary ’s  use and 

l>enefit so much or all o f the custod ia l t ru s t p roperty  as the benefic iary while not incapacitated 
may d irec t front tim e to time.

(b) I f  the benefic iary is incapacitated, the cu stod ia l tru s tee  sha ll expend su much o r all o f 
the custod ia l t ru s t  p roperly  as the custodia l tru s te e  considers adv isab le  for the use and benefit 
of the benefic ia ry  and ind iv idua ls who were supported by the benefic iary when the benefic iary 
became incapacita ted, or who are lega lly  en tit le d  to  support by the beneficiary. Expend itu re s 
may be made in the manner, when, and to the ex ten t that the custod ia l tru stee de term ines 
su itab le and pro|ter, w ithout co u rt o rder and w ithout regard  to o ther support, income, o r prop­
e rty  o f the beneficiary.

(c) A custod ia l tru stee  muy estab lish  checking, sav ing s, n r o ther s im ila r accounts o f reason­
able amounts under which e ith er the custod ia l tru s te e  o r the benefic iary may w ithdraw  funds 
ft ont, o r d raw  checks against, the accounts. Funds w ithd raw n  front, o r checks w ritten  aga inst, 
the account by the beneficiary are d is tr ibu tio n s o f cu stod iu l t ru s t p ruperty  by the custod ia l 
tru stee to the beneficiary.

8 7 CUSTODIAL TRUST ACT

COMMENT
This section provides lhat the custodial trustee is 

obligated to follow the directions of the beneficiary 
who is not incapacitated in paying over or ex ten d ­
ing rnstixlial tru st property, if  the beneficiary is in­
capacitated , th is  section imposes du ties on the 
custodial tru stee  to apply funds for the beneficiary

sim ilar to those im|xised on custodians for minors 
under Section 14 of UTMA. In addition, however, 
subsection III) authorizes a custodial trustee lo pay 
over u r ex|>cud custodial tru st property for the use 
and benefit of the incapacitated beneficiary's depen- 
dents who were sup |sirled  by the lieneficiary at the
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time the lieneficiary became incapacitated or for 
whom there is a legal obligation to support.

The usu-and-benefits standard for the expendi­
ture of custodial pruperty is intended to avoid any 
implication that the custodial trust pruperty can lie 
used only for the required support of the incapaci­
tated beneficiary.

Subsection (c) allows a custodial trustee to  main­
tain a bank account, of an amount reasonable under 
the circumstances, with the lieneficiary whereby 
both the lieneficiary and the custodial tru stee  may 
write checks on the account. This may la* used as 
one method of making money available for the ben­
eficiary's personal needs. Many incapacitated per­

sons, unable to manage business affuirs, are still 
cumpelent tu pay |tcrsunal ex|>cnse.s. This ty |ie  of 
arrangem ent would lie important to them. A custo­
dial tru stee  should muintain, n ,.  uurse, a separate 
tiHnk account for use in managing the custodial trust 
properly and investments.

An alternative approach might lie taken to this 
section that refers to the distributive powers of a 
conservator under the lawa of the enacting sta te , in 
the  event that state should prefer that incorpora­
tion by reference. For example: (The custodial tru s­
tee  has the distributive powers of a conservator 
under the Uniform Probate Code. |

Section 10. D e te rm ina tion  o f In cap a c ity ; E ffe c t .
(a) The custodia l tru stee  shall adm in is te r the cu stod ia l tru s t as for an incapacitated bene­

fic iary if  (i) the custodia l t ru s t was crea ted under Section 5, (ii) the transfero r has so d irected in 
the instrument crea ting the custodia l tru s t , or (iii) the custodia l trustee has determ ined th a t the 
lieneficiary is incapacitated.

(b) A custodia l tru stee  muy determ ine that the benefic iury is incapacitated in reliance upon 
(i) previous d irection or au tho rity  g iven  by the benefic iary while not incapacitated, includ ing 
direction or au th o r ty pursuant, to a du rab le  power o f attorney, (ii) the certifica te o f the benefic i­
a r y ’s physician, or (iii) o ther persuasive evidence.

(c) I f  a custodiul tru stee  for an incapacitated benefic iary reasonably concludes tha t the 
beneficiary’s incapacity has ceased, o r t hat c ircum stances concerning the benefic iary ’s a b ility  to 
manage property and business a ffa irs  have changed since the creation o f a custodia l t r u s t  
d irecting adm in istra tion as for an incapacitated benefic iary, the custodial tru stee  may adm in is­
te r  the tru s t as for a lienefic iary who is not incapacitated.

(d) On petition o f the beneficiary, the custodiu l tru s tee , or other person in terested  in the 
custodia l tru s t property or the w elfare o f the benefic iary, the court shall determ ine whe ther the 
beneficiary is incapacitated.

(e) Absent determ ination nf incapacity of the beneficiary under subsection (b) or (d), a 
custodia l tru stee  who has reason to be lieve that the beneficiury is incapacitated sha ll adm in is­
te r the custodia l tn is t  in accordance w ith  the provisions o f th is | Act | applicable to an incapaci­
tated beneficiary.

(0 Incapacity o f a beneficiary does not term inate (i) the custodial tru s t, (ii) any designation 
o f a successor custodiu l tru stee , (iii) r ig h ts  or powers o f the custodiul tru stee , u r (iv) any im ­
munities n f th ird  persons acting or, in structions o f the custodia l trustee.

COMMENT
This is one of the more important sections of (he 

Act under which the custixlial trustee may deter­
mine that the beneficiary Ib incapacitated so the 
tru st will change from one subject to the cnntrol of 
the beneficiary to  a discretionary trust for the bene­
ficiury. Subsection (b) allows the custodial trustee 
lo determine tlmt the beneficiary is incapacitated 
provided the determination is based u|Min the cer­
tificate of the  beneficiary 's physician, the  prior 
direction or authority o f the beneficiary, o r other 
reasonable evidence. That authurity could tie evi­
denced, for example, by u durable power of a tto r­
ney executed by the beneficiary prior to liecnming 
incapacitated even though that power of a ttorney is

not otherwise effective to control management or 
termination of the custodiul tm st. Such a durable 
power of atturney could be given to a child, spouse, 
friend, or other trusted individual. In addition, sp e ­
cific authority is provided in subsection (d) for the 
beneficiary, the custodial trustee, or other in te r­
ested person lo seek a declaration from the court as 
to the capacity of the lieneficiary for the purposes of 
this Act. This is inqiorlant lo the custodial trustee, 
us his du ties and responsibilities change on the 
event of the beneficiary’s incapacity.

This section is not a proceeding for the ap|aiint- 
menl of a conservator, and il is not contemplated 
that such a declaration would lead to cuurt appoint-
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ini>nl nf n conservator nr finnrtliHn unless o th er relates to a management m atter in a validly eaUb-
f*rl ora would warrant such ap|Niinlment. The exia- fished custodial I ru st.
Im re  of a cnm|irp||pnsivp and well-managed cus- Siihspction (D provides that tlip incapacity of the 
tiallal trust would l>p one failor that would tend lo hcncficinry does not term inate the  custodial IniBt.
avoid Ihe necessity for the appointment of a con- If the  beneficiary becomes incapacitated, the au-
aervatnr or guardian of Hie estate. thorily of the custodial tru stee  continues and the

Thin section also doea not provide a proceeding to custodial tru stee  must follow th e  sta tu to ry  pro­
attack the legal rnm|>etencp of a transferor in set- visions of the Act relating to managing custodial
ting up a trust under Section 2. Itather. Section 10 trusts for incapacitated individuals.

Section 11. Exem ption o f Th ird  I ’craon from  L ia b ility .
A Ih ird  (tersun in good faith and w ithout a court o rder may acton in struct ions of, or o therw ise 

leal w ith, a person purporting to make a tran sfe r as, or purporting to act in the capacity of, a 
custodial trustpo. In  the absence o f know ledge to the contrary , the th ird  person is not responsi­
ble for determ ining:

( I Hhe va lid ity  of the purported custod ia l trustee's designation;
(2) the propriety of, nr the au tho rity  under th is  | Act| for, any action o f the purported 

'uatodial trustee;
(3) the va lid ity  nr propriety of an in strum en t executed or in struction g iven pursuan t to th is 

Act) either by the |H.*rson purporting lo  make a tran sfe r or declaration o r by the purported 
uatodial trustee; or

(d) tiie propriety of Ihe application of property ve sted  in the purported custodia l trustee .

COMMENT
This section is based upon Section Ifi of th e  faith with the custodiul trustee.

'TMA and protects third |iersiiiis who deal in good

Section 12. L ia b il i t y  to Th ird  I’e rson .
(a) A claim based on a contract en te red into by a custodia l tru s tee  ac ting in a fiduciary 

apacity, an obligation arising from the ownership o r contro l o f custodia l tm s t  property, or a 
ort committed in the course o f adm in is te rin g  the cu stod ia l tm s t . may lie a sse rted  by a th ird  
icrson against the custodia l tm s t proj>erly by proceeding against the custod ia l tru s tee  in a 
iduc ia ry capacity, whether or not the cu stod ia l tru s tee  or the beneficiary is personally liab le .

(b) A custodia l tru stee is not itersona lly liab le to a th ird  person:
(1) on a contract properly entered in to in a fid uc ia ry  capacity un less the custodia l tm ste e  

a ils to reveal that capacity or to iden tify  the custod ia l tm s t in the contract; o r
(2) for an ohiigation arising from contro l o f cu stod ia l t ru s t property o r for a to rt com- 

n ilted  in the course o f the adm in istra tion o f the custod ia l tru s t un less the custod ia l tm ste e  is 
lersonally at fau lt.

(c) A beneficiary is nol personally lia b le  to a th ird  person for an ohiigation arising from 
•eneficial ownership o f custodial tru s t p rop er ly  or for a to r t comm itted in the course of adminis- 
ration of the custodia l tru st unless the benefic ia ry is persona lly in possession o f the custodia l 
rust projK?rly g iv in g  rise  to the lia b ility  o r is personally a t fau lt.

(d) Subsections (b) and (cl do not preclude actions or proceedings t o estab lish  lia b ility  o f t he 
uatodial tm stee  or beneficiary to the ex ten t tlu* person sued is protected as the insured by 
lab ility  insurance.

COMMENT
This section is patterned after Section 17 of the See also Rcatatement of Thists. 2d Sections 2d!) and

i ITM A and lhat section in turn was hased ti|H>n Sec- 277 The effect of this section is to limit the claims of
ions 5-428 and 7-30finf the Uniform I’rohate Code third parties  to recourse against custodial tru st
imiting the liability nf conservators and trustees. pro|>erly as Imth the custodial tru stee  and the Irene-
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ficiary are protected from |>ersonal liability absent dial tniHl property uod may insure against liubitity
personal fault on their part. This uection does not arising out of possession or control of the properly
a lter the obligations between the custodial tru stee  as a named insured, e.g ., under homeowner's or
and the beneficiary arisingoutoftlieudm inm tralinn uutomobile liability insurance. In such a case, the
of the estate and the accounting for lhat administra- beneficiary should he |!ennilted as a party  deten­
tion. datit under subsection (d) but only to  the extent of

There may be cases in which a custodial tru stee  o r the protection of the liability insurance,
beneficiary may have a right lo isissession of cuslo-

Section 13. D ec lin a tio n , R e s ign a tio n , In capac ity , D eath , o r Remova l o f C u s to d ia l TVus- 
tee, D esigna tion  o f  Successo r C u s to d ia l lY u s le e .

(a) Before accepting the custodia l tm s t  property, a person designated as custodia l tru stee 
may decline to se rve  by no tify ing the |>ers<in who made the designation, the transferor, or the 
transfero r’s lega l rep resen ta tive . I f  an even t g iv ing  rise to a tran sfe r has not occurred, the 
su b s titu te  custodiul tm ste e  designated under Section 3 becomes the custodiul tm ste e , or, if  u 
su b s titu te  custodia l tm stee  has not been designated , the |>eraon who made the designation muy 
designate a su b s titu te  custodia l tm ste e  pursuan t to Section 3. In other cases, the tran sfe ro r or 
the transfero r’s lega l rep resen ta tive may designate a sub stitu te  custodia l tm stee .

(b) A custodia l tm stee  who has accepted the custodia l tm s t property may resign by (i) 
d e live rin g  w ritten  notice to a successor custodia l tm stee , i f  any, the beneficiary and, i f  the 
benefic iary is incapacitated, to the bene fic ia ry ’s conservator, i f  any, and (ii) tran sferring  or 
reg iste ring , or record ing an appropriate in strum en t re la tin g  to, the custodia l tm s t pro|>erty, in 
the name of, and de live rin g  the reco rds lo , the successor custodia l tru stee iden tified under 
subsection (c).

(c) I f  a custodia l tm stee  or successor custodia l tru s tee  is inelig ib le, resigns, d ies, or be­
comes incapacitated, the successor designated under Section 2(g) or 3 becomes custodia l tm s ­
tee. I f  there is no effec tive provision for a successor, the beneficiary, i f  not incapacitated, may 
designate a successor custodia l tm stee . I f the benefic iary is incapacitated, or fa ils to act w ith in 
90 days a fte r the in e lig ib ility , resignation , death , o r incapacity of the custodia l tm stee , the 
benefic iary ’s conservato r becomes successor custodia l tm stee . I f  the beneficiary does not have 
a conservator or the conservator fa ils  to ac t, the resign ing custodia l tm stee  may designate a 
successor custodia l tm stee .

(d) I f  a successor custodia l tm ste e  is not designated pursuant to subsection (c), the tran s­
feror, the legal rep resen ta tive of the tran sfe ro r or o f the custodia l tru stee , an adu lt member of 
the benefic iary ’s fam ily, the guard ian o f the beneficiary, a person in terested in the custodia l 
tm s t  property, o r a person in terested in the w elfare o f the beneficiary, may petit ion the court to 
designate a successor custodia l tm stee .

(e) A custodia l tm stee  who declines to se rve  or resigns, or the legal represen ta tive o f a 
deceased or incapacitated custodia l tm s te e , as soon as practicable, shall put the custodia l tm st 
p roperty and records in the possession and control o f the successor custodial tru stee . The 
successor custodia l tm ste e  may enforce the obligation to d e liv e r custodiul tm s t property and 
records and becomes responsible for each item  as received.

(0 A beneficiary, the benefic iury ’s  conservator, an adu lt member of the benefic iary ’s fam i­
ly, a guard ian o f the person of the benefic iary, a person in terested in the custodial tm s t prop­
e rty , or a person in terested in the welfare o f the beneficiary, may petition the court io remove 
the custodia l tm ste e  for cause and designate a successor custodia l tru stee , to requ ire the custo ­
d ia l tm stee  to furn ish  a bond or o ther se cu rity  for the fa ith fu l |>erformance o f fiduciary du ties, 
o r for o ther appropriate re lie f.

COMMENT
This section follows many of the provisions of Sec- replaced by another custodial trustee. Under sub 

tion 18 of UTMA with some substantive changes. It section (b), if the  beneficiary is incapacitated, a 
is designed to accommodate in a single section the custodial truRlee who resigns must give written 
circumBtanceB in which a custodial trustee would be notice tu both the beneficiary and the beneficiary's
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nnservxtnr if mip exists. Under subsection «'), a 
■enefiriiry whn in not incapacitated mny designate, 
vilhnut limitation, a successor custodial trustee. If. 
mwever. Ilie beneficiary fails to act nr is incaparl- 
sled, the procedure lo Ik? followed iR very similar 
ii that found in IITMA except lhal Ihe nnninrapaci- 
aled lieneficiary has WI daya lo act and if the bene- 
iriary has no conservator or if the conservator de­
lines to set. the custodial trustee may eventually 
IcsigiiBle a successor custodial trustee.

I hider subsection (0. the beneficiary, whether or

not incapacitated, ran petition the court lo remove 
the custodial trustee for cause and to desipiate a 
successor trustee , or the court may require the 
custodial trustee to (five laind or other appropriate 
relief.

This section, unlike Section 18 of UTMA, does not 
give the  custodial tru stee  the  general power to 
designate a successor custodial trustee but ra ther 
limits that power to the situntinn in which the pro­
cedure for designating successor custodial trustees 
by others haR been exhausted.

Section 14. Expenses, Compensation . an il Hond n f C u s to d ia l TVustee.
Except as o therw ise provided in the instrum en t crea ting  the custodia l t ru s t , in an agreement 

v ith thp beneficiary, nr by court order, a custodia l tru stee :
(1) is en titled to reimhursemenl from custodia l t r u s t  pro|>erty for reasonable expenses 

orurred in the performance o f fiduc ia ry  serv ices;
(2) has a noncumulalive election, to be made no la te r than s ix  months a f te r  the end o f each 

alendar year, to charge a reasonable compensation for fiducia ry se rv ices performed du ring 
hat year: and

(3) need not furn ish a bond or o ther secu rity  for the faith fu l performance of fiduc ia ry  
lu ties.

COMMENT

This section follows the pattern nf Section Hi of 
he UTMA except it does subject the arrangements 
or payment uf expenses, compensation, and bond 
o provisions in the custodial tru st instrument or 
greetnent of the beneficiary or court order.

As in UTMA, the provisions with regard to com- 
ensation are designed to avoid im puted com- 

'en sa tin n  lo th e  custod ian  whn w aives com ­

pensation and also to Bvoid the  accumulation of 
claims for compensation until the termination of the 
custodial tru s t. Although th e  ability lo control 
these m atters by the tru st instrum ent or agreement 
o f the  beneficiary  seem s to be implied, as was 
assum ed in UTMA, it is here  expressly sta ted  
because or the possibility of informal nrrangementa 
with |iersons as trustees.

Section 15. Reporting and A ccoun tin g  by C u s to d ia l TVustee; D e te rm ina tion  o f  L ia b il i t y  
>f C ustod ia l TVustee.

(a) Upon the acceptance of custodia l t ru s t property , the custodia l tru s tee  shall provide a 
vr itlen  statem ent describing the custodia l tm s t  p roperty  and shall th e rea fte r provide a writ- 
«>n statement o f the adm inistration of the custod ia l t r u s t  property (i) once each year, (ii) upon 
equest at reasonable times by the benefic iary or the benefic ia ry ’s  legal rep resen ta tive , (iii) 
.pon resignation or removal of the custod ia l tru s tee , and (iv) upon term ination of the custodia l 
ru st. The sta tem ents must be provided to the benefic ia ry o r to the benefic ia ry ’s legal reprcsen- 
a tive , if  any. Upon term ination of the beneficiary's in te re s t, the custodia l tm ste e  shall furn ish 
i current sta tem ent to the person to whom the custod ia l tm s t  property is to Ik? de livered .

(b) A beneficiary, the beneficiary's lega l rep resen ta tive , an adu lt member of the benefici- 
iry ’s family, a person in terested in the custod ia l tm s t  property, o r n person in terested in the 
velfare of the beneficiary may (te lilion the court for an accounting by the custodia l tru s tee  or 
he custodial trustee's legal representa tive .

(c) A successor custodial tru stee may petition the court for an accounting by a predecessor 
uatodial tm stee .

(d) In an action or proceeding under th is | Act| or in any other proceeding, the court mRy 
requ ire or perm it the custod ia l tru s te e  o r the  cu s to d ia l tru s te e ’s  lega l rep resen ta tive  to 
iccount. The custodia l tru stee  or the custodia l tm :.tee ’s  lega l rep resen ta tive may petition the 
o u r l for approval of final accounts.
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(e) I f  a custodia l tm stee  is removed, the court shall requ ire an accounting and order d e liv ­

e ry  o f the custodiu l tm s t p roperly  and records to the successor custodia l tru s tee  and the execu­
tion o f all in strum en ts requ ired for tra n sfe r o f the custod ia l tm st property.

(0 On petition o f the custodia l tru s tee  or any person who could petition for an accounting, 
the court, a fte r notice to in terested persons, may issue instructions to the custod ia l trustee or 
rev iew  the propriety of the ac ts o f a custod iu l tm ste e  o r the reasonableness o f compensation 
determ ined by the custodia l tm ste e  for the se rv ice s  o f the custodial tru s tee  o r others.

COMMENT
This section requires that the custodial trustee  values at the beginning uf the accounting period,

Inform the beneficiary uf the initiation nf the trust receipts, and disbursements during the accounting
and provide reasonably cu rren t re p o rts  of the  |>criml and assets and their values on hand or avail-
adm inistrationofthe custodial tru st to the benefici- able for distribution a t the close of the accounting
ary  or the beneficiary's legal representative. Even period.
though some custodial trustees may act informally, Subsection (a) identifies the necessary reports 
it seems appropriate that Iwth the trustee  and the and accountings for the parties, and subsection lb)
beneficiary be expected to exchange complete in- identifies a broud group of persons who may peli-
form ation concerning the adm inistration  of the tion the court for an accounting by the custodial
tru st ul least once each year. In some cases, more tru stee  or the custodial trustee's legal re p re se n t
frequent exchanges of information betw een the live. Much ofllie section is drawn from Section lllof
custodial tru s tee  und lieneficiary would be ex- ihe UTMA modified to fit the custodial trust,
pected, e .g ., when they use a bank account to which Subsection (0 recognizes the inherent power of 
both have access. This is particularly tree  with re- t | ie c( iurl jnMtruct trustei.s an,| review their uc-
ganl to necessary information for tax reporting l.y limw. This paragraph is patterned after Uniform
the parties involved. 1 his section assumes the usual Probute Code Section 7-205
minimum components of an account, i.e., assets and

Section  16. L im ita t io n s  o f A ction  A ga in s t C u s to d ia l T ru s te e .
(a) Excep t as provided in subsection (c), un less p rev iously  barred by ad judication , consent, 

o r lim itation , a claim  for re lie f aga inst a custod ia l tm ste e  for accounting or breach o f du ty is 
ba rred as to a beneficiary, a person to whom custodia l tm s t pro jte rty is to be paid or de livered, 
or the legal rep resen ta tive o f an incapacitated o r deceased lieneficiary or payee:

(1) who has rece ived a final account o r sta tem en t fu lly  disc losing the m atter unless an 
action or proceeding to a sse rt the claim  is commenced w ith in tw oyea rs a fte r receipt o f the final 
account or sta tem ent; or

(2) who has not received a final account or sta tem en t fu lly  d isclosing the m utter unless an 
action or proceeding to a sse rt the claim  is commenced w ith in three years a fte r the term ination 
o f the custodia l tm s t .

(b) Except as provided in subsection (c), a claim  for re lie f to recover from a custodiul 
tm ste e  for fraud , m isrep resentation , o r concealment re lated to the final se ttlem ent of the 
custodia l tm s t  o r concealment o f the ex istence o f the custodia l tru s t , is barred un less an action 
or proceeding to a s se rt the claim  is commenced w ith in five  years a fte r the term ination of the 
custodia l tm st.

(c) A claim for re lie f is not barred by th is section if  the claimant:
(1) is a minor, un til the ea r lie r o f two years a f te r  the claimant becomes an adu lt or dies;
(2) is an incapacitated ad u lt, un til th e  ea rlie s t o f two years a fte r (i) the apimintment of a 

conservator, (ii) the removal o f the incapacity, or (iii) the death o f the claimant; or
(3) was an adu lt, now deceased, who was not incapacitated, until two years a fte r the 

claimant's death.

COMMENT
In an effort to provide us comprehensive a sta tu te  of their obligations and rights, statutes of limitation 

as possible to inform the parties of substantially all ore provided in this section. The limitations pro-
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viflrri in thin xpftion arc derived fruni (he Uniform 
I'riitiite Code, Sections ' HHi anil 7-307. ami frmn 
tho Missouri Custodial Arl.

T he n a tu re  u f  th e  lim ita tio n s  im |H ised liy  Ih e  see- 
I inn a re  illusl ra te d  by  th e  s itu n t inn in w liirh  a  c u sto  
■ lint t ru s te e  in re m o v e d . re s ig n s , n r  d ie s .  If Hip 
fu n n e r custod ial tru s te e  a cco u n ts  as r e i |i i ire i l  m ille r 
Sec tion  1,'t on  rem o v a l o r  re s ig n a t io n , o r  th e  d r-  
ceaseil custod ial tru s te e 's  | vers mini re p re s e n ta t iv e  
e cc n u n ts , th e  tw o -y e a r  l im ita tio n  o f  s u b s e c t io n  
1 nil11 applies. Shoulil th e  fo rm e r  cu slm lia l t ru s te e  
or Ihe  perso n al r e p re a e o ta liv e  fail to  a cc o u n t, th e n .

subsection (n)l2l woulil apply to limit the time in 
which a proceeding to assert the claim could be corn- 
meliretl- This time would ts-gin to mil on the date 
Ihe trust term inated. (If course, if the clnim is one 
for fraud or enneealmenl, the longer time limitation 
of subsection (b) would apply. In any event, should 
the beneficiary become incapacitated or die before 
the applicable lime limitation had expired, the toll­
ing provision of subsection (c) could pns!|mnp the 
time bur until two years a fte r removal of the dis­
ability urdeath .

Section 17. D is tr ib u t io n  on 'Term ination.
(a) Upon term ination o f a custod ia l t ru s t , the custodia l tru s tee  sha ll tran sfe r the unex- 

|H>mleil custodia l tru s t pruperty:
(1) to ih e  beneficiary, i f  not incapacitated or deceased;
(2) lo  the conservator or o ther recipient designated by the court for an incapacitated 

lieneficiary; or
(3) ujKin the beneficiary’s death , in the fo llow ing order:

(i) as last d irected in a w rit in g  signed by the deceased heneficiary while not incapaci­
tated and received by the custodia l tru s tee  du rin g  the life o f the deceased tioneficiary;

(ii) to the su rv ivo r o f m u ltip le benefic iaries i f  su rv ivo rsh ip  is provided for pursuan t to 
Section fi;

(iii) as designated in Ihe instrum ent crea ting  the custodia l tm s t;  or
(iv) to the estate o f the deceased lieneficiary.

(h) If, when the custodia l (rust would o the rw ise term inate , the d is tr ib u tee  is incapari- 
i ated, the cuslm lia l tru s t continues for the use and benefit of the d is tr ib u te e  as beneficiary until 
i be incapacity is removed or the custod ia l tru s t is o therw ise term inated .

(c) Death of a beneficiary does not term inate the power o f the custodia l tru s tee  lo  discharge 
■litigations of the custodia l tru stee  o r benefic iary incurred before the term ination of the eusto- 
lia l trust.

COMMENT
This section controls distribution of the custodial 

rust p roperly  when the custodial tru s t is ler- 
oinnted under Section 2(e). It is designed to pro­
vide for efficient and certain distribution without 
uidirial proceedings. Subsection (a)(3) is an iinjMir- 
tunt provision for avoiding complications on dis- 
-ribution and provides that distribution may be 
ont rolled first, by the direction of the deceased 

lieneficiary or second, by the custodial trust inslrii- 
nent (see Sections 2, !i and IH) and, only if nu offer- 
ive prior designation for the payment or distribu- 
inn of the properly on the death of the beneficiary 

lias been made, shall il pass through the benefiei- 
iry's estate.
t he direction to the cuslmlial trustee by the bene- 
firiar.v, who is not incapacitated, for distribution on 
termination nf the cuslmlial trust may Im- in any 
written fnrm clearly identifying the d istributer. 
For example, the following direction would lie 
adci|uate under the statute:
I.  (name of beneficiary) hereby direct

_________(name or trustee) as custodial trustee, to
tran sfe r  and pay the unexpended balance of the 
custodial trust property uf which I am lieneficiary
I n _________as dialrilm lee hr t he termination of the
trust a t my death. In the event of the prior death nf
_________above named as distributee, I designate
_________as distributee of the custodial trust prop­
erty.
Signed

_______________ (signature)_________________
lieneficiary

D a le ________________________________________

Iteceipt Acknowledged

_________________ (signature)_________________
Custodial TVustee 

D a te___________
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Section 18. M ethods nnd Fo rm s fo r  C rea tin g  C uu lod iu lTV usts .

(a) I f  a transaction, includ ing a declaration w ith  respect to nr a transfer o f specific pro iicr ly , 
o therw ise sa tis fie s applicable law, the cr ite ria  o f Section 2 are satisfied by:

( I) the execution and e ith er d e liv e ry  to the custod ia l tru stee u r recording o f un in s tru ­
ment in substan tia lly  the follow ing form:

’ T R A N SFE R  U N D ER  TH E  IEN A C T lN tJ  STATE|
U N IFO RM  CUSTO D IAL TRU ST  ACT 

I , _________ (name o f tran sfe ro r o r name and rep resen ta tive capacity if a fiduciary), tran s­
fe r to _________(name of tru s tee  o ther than transfero r), us custodiul tru s tee  fo r__________(name
o f beneficiary) as beneficiary a n d _________as d is tr ib u te e  on term ination o f the tm s t in absence
o f direction by the beneficiary under the | Enacting  state| Uniform Custodia l TVust Act, the 
following: ( in se rt a description o f the cusltM lial tm s t property lega lly  suffic ien t to iden tify and 
transfer each item  o f pro|>erty).
Dated:---------------------------------

(Signature); or
(2) the execution ami the record ing or g iv in g  notice of its  execution to the beneficiary of 

an instrum ent in sub stan tia lly  the fo llow ing fnrm:
DEC LARAT IO N  OF TR U ST  U N D ER  T H E  |ENACTIN(J STATE |

U N IFO R M  CUSTOD IAL TRU ST  ACT
I ,  (name of owner o f property), dec lare th a t henceforth I hold as custodia l tru stee

f o r _________(name of benefic iary o ther than transferor) as beneficiary a n d ---------as d is ­
tr ibu tee  on term ination o f the tm s t  in absence o f d irection by the beneficiary under the | Enact­
ing s ta te ] Uniform Custodial TVust A ct, the follow ing: ( In se rt a description o f the custodia l 
tm s t property lega lly  su ffic ien t to iden tify  anti tran sfe r each item  of property).
D a ted :--------------------------------

(Signature)
(b) Custom ary methods o f tran sfe rrin g  or ev idencing ownership o f property may be used 

to create a custodia l tm s t , includ ing any of the following:
(1) reg istra tion of a secu rity  in the name o f a tm s t company, an adu lt o ther than the 

transferor, or the transfero r i f  the benefic iary is o ther than the transferor, designated in sub ­
stance "as custodia l tm stee  fo r_________ (name o f beneficiary) under the | Enacting sta te | U in­
form Custodia l TVust Act";

(2) de live ry  o f a ce rtifica ted  secu rity , or it document necessary for the transfer of an 
uncertificated security , together w ith  any neeessury endorsement, to an adu lt other thun the 
transfero r or to a tm s t company as custodia l tm stee , accompanied by an instrum en t in sub ­
s tan tia lly  the form prescribed in subsection (a)(1);

(3) payment o f money or tran sfe r o f a se cu rity  held in the name o f a broker or a financial 
in stitu tion  or its  nominee to a b roker o r financial in stitu tion  for c red it to an account in the name 
o f a tm s t company, an adu lt o ther than the transfero r, or the transfero r if  the beneficiary is
o ther than the transferor, designated in substance: "as custodia l tru stee  fo r--------(name of
Leneficiary) under the | Enacting s ta te l Uniform Custod ia l TVust Act";

(4) reg istra tion  o f ownership o f a life or endowment insurance policy o r annu ity  contract 
w ith the issue r in the name o f a tm s t  company, an adu lt o ther than the transferor, or the 
transfero r i f  the beneficiary is o ther than the transfero r, designated in substance: “as custodia l
tm stee  fo r_________ (nume o f beneficiary) under the | Enacting s ta te l Uniform Custodia l TVust
Act";

(6) de live ry  o f a w ritten  assignment to an adu lt other than the transfero r or to a tm s t 
company whose name in the assign) ient is designated in substance by the words: "as custodia l
tm stee  fo r_________ (name o f beneficiary) under the | Enacting s ta te l Uniform CustodialTVust
Act";
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Hi) irrev o cab le  ex o rcise  o f a p o w er o f a p p o in tm en t, p u rsu a n t lo  i ts  te rm s , in favor o f  a  

oat com pany, an  adult o th e r  th an  th e  d o n ee  o f th e  pow er, o r  th e  d o n ee  w ho holds th e  p o w er if 
ip iHmeficiary is o th e r  th an  th e  donee, w hose n am e in Ih e  ap p o in tm en t is d e s ig n a ted  in suli-
anre: "as custod iu l tru stee  f o r -------- (name o f benefic iary) under the |Enacting s ta te l
niform Custodia l 'IVust Act";

(7) d e liv e ry  o f a w rit te n  no tification  o r  a ssig n m en t o f a  rig h t to  fu tu re  p ay m en t u n d e r  a 
n lrac t lo an  o b ligor w hich tra n s fe rs  th e  rig h t u n d e r  th e  co n tra c t to  a  t ru s t  com pany, an  ad u lt 
h e r  th an  th e  tra n s fe ro r , o r  th e  t ra n s fe ro r  if  th e  b en efic ia ry  is o th e r  th a n  th e  tran s fe ro r, w hose 
imp in th e  notification  o r  assignm en t is d e s ig n a ted  in su b s ta n c e : "a s  custod ia l t r u s te e  for
 (name o f beni fic iary) under the | L o a d in g  s la te  | Uniform Custod ia l Th ist Act";

(ft) execution, de live ry , and recordation of a conveyam  ’ o f an in te re s t in real pro|x>rty in 
e name o fa t ru s t  company, an adult o ther than the transfero.-, or the tran sfe ro r if the benefici- 
y is  o th e r th an  th e  tra n s fe ro r , d e s ig n a te d  in s u b s ta n ce : “a s c u s to d ia l t r u s te e  for
 (name o f beneficiary) under the | Enacting s ta te l Uniform Custod ia l IV ust Act";

(9) issuance  of a  c e rtif ic a te  o f t it le  by  an  ag en cy  o f  a  s la te  o r  o f th e  U n ited  S ta te s  which 
idencea title  to  tan g ib le  personal p ro p e rly ;

(i) issued in the name o f a tm s t company, an adu lt o ther than the transferor, or the 
an sfe ro r ifth e  benefic iary is other than the transfero r, designated in substance: "as custodia l
us lcp  fo r_________ (name of beneficiary) under the | Enacting  s ta te l Uniform Custodial 'IVust
•I"; o r

(ii) de live red to a tru s t company o r an ad id t o ther than the tran sfe ro r or endorsed by
e transfero r to lh a t person, designated in substance: "as custod ia l tru s tee  fo r_________ (name
beneficiary) under the | Enacting s ta te l Uniform Custod ia l TVust Act"; or

(10) execution and de live ry  o f an instrument o f g ift to a tru s t company or an ad id t other
an the transferor, designated in substance: "as c ... ,o d ia l tru s tee  f o r _________(name of bene-
iary) under the (Enactingsta te) Uniform Custodia l TVust A c t.”

COMMENT
Thin section largely follows Section 9 of UTMA. 
provides in structional deta il for form s and 

•thods of transferring assets that satisfy the re- 
irements of the statute. Although many of the 
stomary methods of transferring assets are iden- 
ied, these methods are not intended to he c-xclu- 
e since any type of property that can he trans- 

-red by any legal means is intended to be within 
e scope of the sta tu te , provided the re<|uiremenls

o fS ec lin n '/a re  met. The method of transfer or con­
veyance appropriate lo the asset should be used, 
e .g ., if land is involved, a tleeil or conveyance lhat 
satisfies the  local requirem ents would he appropri­
a te . In th e  e ffo rt to m ake th e  s ta tu te  as self- 
contained and as fully exp lanatory  as possible, 
these provisions for implementation are included in 
the s ta tu te  ra ther than being appended or inserted 
in the Comments.

c lio n  19. A pp licab le  Law.
(a) Th is | Act| applies to a transfer o r declaration crea tin g  a custod ia l tru s t lhat re fers lo  

is | Act | if, n t the tim e of the t ransfer or dec laration , the transfero r, beneficiary, or custodia l 
uatee is a re siden t o f or has its  principal place o f bu sine ss in th is  S ta te  o r custodia l tru s t 
o|>erty is located in th is State. The cost ad ia l tm s t rem ains sub je c t to th is | Act | desp ite a la te r 
ange in residence or principal place o f business o f the transfero r, beneficiary, or custodia l 
its lee , or removal of the custodia l tru s t p roperly  front th is  S tate .

(b) A tran sfe r made pursuant to an act o f another s ta le  sub s tan tia lly  s im ila r to th is | Act | is 
ivemed by the law of that s ta te  and may he enforced in th is S tate .

COM MENT
This section is designed to avoid confusion in tltp event a pa rty  or assets are removed from the stale.

Section  20. U n i f o r m i t y  o f A pp lica tion  und C on stru c tio n .
Th is | Act | shall be applied and construed to effectuate its  general purpose to make uniform 

the law  w ith  respect lo  the sub je c t of th is  | Act | among s ta le s  enacting it.

Section 21. Short T it le .
Th is | Act | may be cited as the "| Name o f Enacting S ta te l Uniform  Custod ia l 'IVust Act."

Section 22. Seve rab ility .
I f  any provision of th is (Act | o r its  application to any |ierson or circumstance is held inva lid, 

the in va lid ity  does not affect o the r provisions or applications of th is  (Act) which can be given 
effect w ithout the inva lid provision o r application, and to th is end the provisions o r th is l Act | are 
severab le .

Section 23. E ffe c t iv e  D ate .
Th is | Act | takes e f fe c t-----------------
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Good Afternoon, Mr. Chairman, members of the committee. For the record, my 

name is Karen Brand, Staff for Representative Moses. I will be delivering the 

opening comments on HB280, as Representative Moses is currently in a meeting on 

the third floor. Then I will be available for questions. Mr. Art Peterson, a local 

Uniform Law Commissioner, is also here and will also be available for questions.

I would like to start with a definition. A trust is defined as the care and management 

of property or funds, by a person or a bank, for the benefit o f another.

With that in mind, I'll detail the bill before you. If enacted, HB280 will not change 

existing law, but it would add a new section to adopt the Uniform Custodial Tmst 

Act. The UCTA makes the benefits of trusts available to all Alaskans. There are 

four benefits of trusts that I'd like to note. First, the trust will be inexpensive to 

create. Currently, you can create a trust, but the time for an attorney to create it 

from scratch is more than most people wantto afford. Secondly, the tmst will be 

simple to create. This bill includes a set of guidelines that can easily be filled out by 

the owner of the tmst, or by an attorney with minimal time. The Third 

characteristic is control. Under the UCTA, control of your property remains with 

you until which time you become incapacitated, and the tmst will take over the care 

and management of your property. Lastly, the tmst is comprehensive. It covers 

physical property, financial assets, and intangibles.

Moving on,... the adoption of the UCTA will benefit all Alaskans, young and old, as 

well as anyone who anticipates incapacity at some time and wants to be assured that 

their belongings will be properly cared for. The most frequent users of this tmst will 

most likely be senior citizens who want to provide for their assets in the event of



future incapacity. Persons leaving the country temporarily can also place their 

property with another for management without relinquishing permanent control of 

the property.

Let me finish up with a bit of history. This UCTA has been adopted in 7 other 

states, and was introduced in another during 1993. A duplicate of HB280 was 

introduced during the 17th Legislature. It had bi-partisan support, public testimony, 

and was voted out of the House Unanimously, 36 to Zero. Due to a lack of time, 

the bill did not get a vote in the Senate. HB280 is a non-controversial bill, and 

Representative Moses would appreciate consideration and affirmative action.

I'll entertain questions by committee members.





laska  S tate M ed ic a l  A sso c ia t io n
4107 Laurel Street • Anchorage, Alaska 99508-5334 • (907)562-2662 • FAX (907) 561-2063

January 21, 1994

Representative Brian Porter 
Alaska State Legislature 
Room 122, State Capitol 
Juneau, Alaska 99801

Dear Representative Porter:

On behalf of the Alaska State Medical Association, I urge you to support H.B. 292, 
Liability Reform. We believe strongly that any health system reform must include 
comprehensive liability reform. Our association was involved in the drafting of H.B. 292 
and support all reform in the bill. Therefore, we ask you to move H.B. 292 from Labor 
& Commerce to House Judiciary.

Your support and sponsorship is sincerely appreciated.

Sincerely,

Ray Schalow 
Executive Director

K e c r - r - p . d
JAN 7 k \ .■> 

ftp  i  . • i
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 292
1994 LEGISLATIVE SESSION

A N A LYSIS  CONTINUATION:

Th is bill amends Title 9 , the A laska Code of Civil Procedure, to provide various changes that are intended to bring 
about reforms in the manner in w h ich  the state 's civil justice system  handles personal injury claim s. The bill seeks to 
reduco costs associated with the civ il justice system , and the bill seeks to create a more equitable distribution of the cost 
of risk of injury. The bill does th is by changing the existing balance between claimants and defendants, and their 
respective, competing economic interests, by limiting the time in which certain claim s can be filed, and by setting and 
reducing claims lim its. A s a result, the existing balance is tilted aw ay from  claimants and toward defendants. 
Consequently, the sta te 's  claim s exposure and the amount it ultimately pays would be reduced. However, because the 
total number of claim s would probably not be reduced, the impact on the departm ent's defense of personal injury claims 
will be negligible.

P a g e  2 o f  ___2
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Forum  /  L etters
Reformed tort system could deliver more doctors
By Fred Wurlitzer

PLANO, TE X A S -  Y our ed i to ­
rials  of Aug. 9 on "M a lp rac t ice” 
and  “ Reform O p tio n s” are  a re ­
freshing a t te m p t  to  address  th e  
m alpractice in su ran ce  p rob lem s in
Alaskal-^jSStoBB^SBB 

r.is dis2
w ork ing  there. I sp ea k  from  per- 

, 'sonal experience.
I am  a board-certif ied  surgeon. 

Fellow of the A m erican  College of 
Surgeons, who cam e to  A la s k a  th is  
su m m er to w ork  in a  sm a l le r  com ­
m unity . U n fo r tu n a te ly ,  I felt m y  
financial security  w as  th rea ten ed .

A lthough in a ll  m y  y ea rs  of 
practice I w as n ev e r  sued, th e  on ly  
m alpractice  in su rance  av a ilab le  to  
me had a l im it of $500,000. A 
rep resen ta tive  w i th  MEIC, one of 
the few carrie rs  w il l in g  to  be  at 
risk in offering m edica l m a lp ra c ­
tice insurance in A lask a ,  in form ed 
me th a t  the to r t  sy s tem  of " sev e re  
and sepa ra te  l ia b i l i ty "  d iscouraged  
them  from offering  m ore  in su r ­
ance. L o n g - te rm  p r a c t i t i o n e r s

'pO IN TS O'F ViEW.FROM b u R  COMMUNITY.

m ight get ad d i t io n a l  coverage, he 
said, bu t  th e  ra te s  increased  s h a r p ­
ly-

In A laska ,  eve ryone  n am ed  in  a 
successful m alp rac t ic e  su i t  can be 
held liab le  for the  full ju d g m en t  
am ount,  e.g., doctors , nurses,  labo ­
ra to ry  ass is tan ts ,  ph a rm ac is ts ,  hos­
p i t a l s ,  o rd e r l ie s ,  etc. In o th e r  
s tates, such as C a lifo rn ia ,  to r t  re ­
form m ean t  th a t  physic ians  could 
be  held p a r t i a l ly  liable.

Why should  physic ians  come to 
A lask a  to p rac t ice  u n d e r  these 
circum stances? You m a y  a t t ra c t  
young doctors  w i th  few asse ts  and 
lim ited  experiences,  b u t  not l ikely  
middle-aged, m o re  p ro sp e ro u s  p h y ­
sicians whose b ro a d e r  experiences 
are  d es irab le  fo r  the s m a l le r  com ­
m unities  in A laska .

T he p rob lem  is not, as som e 
law y e rs  allege, one of “ tho u san d s  
of p a t ien ts  — in ju red  o r  k il led  
each y e a r  by  incom peten t o r  n eg li­
gent docto rs ."  (I d o u b t  th is  in f la m ­
m a to ry  asse r tion  is based on facts 
g a rn ered  in A laska .)  N or will g u a r ­
an teed  h ea lth  in su rance  g ive the 
p ro m is e d  co v e rag e ,  w h ich  D an  
H ensley  of the  A la sk a  A cadem y of 
T ria l  L aw yers  hopes for, un less  
t h e r e  a r e  d o c to rs  to  m e e t  th e  
needs.

In the  sm a l le r  com m unities  of 
A la s k a  w here  spec ia lis t  coverage 
is lacking, the  p h y s ic ian  is called 
upon  to  read X -rays, ana lyze  lab o ­
ra to ry  results , se t  f ractures ,  read  
ca rd iogram s, p e r fo rm  surgery  w i th  
ex p e r t  sk il l ,  and  n eve r  m a k e  a 
m is tak e .  The pub lic  expecta tion  in 
these  sm a l le r  com m unitie s  is th a t  
th e  sta te-of-ar t m edicine in u n iv e r ­
s i ty  cen te rs  in th e  L ow er 48 is th e  
s ta n d a rd  of care  w ith o u t  th e  h ig h ­
ly t ra in e d  a ta ff  th a t  these  u n iv e rs i ­
ty  cen te rs  provide .

I suggest th a t  th e  p rob lem  is the

ft is dismaying that the medical/legal environment 
in Alaska is considered so hostile that physicians 
otherwise willing to practice there all too often go 
elsewhere.

public  u n reasonab ly  expecting  p e r ­
fection in m edical care, an d  a to r t  
system  th a t  encourages a t to rn ey s  
to cap ita lize  on those expectations. 
A 99 percen t b a t t in g  ave rage  is not 
sa t is fac to ry .  The fact is ev e ry  phy­
sician m ak es  honest m is ta k es  from 
t im e to  tim e. In the  public  eye this 
consti tu tes  m alpractice , an d  law 
su its  a re  born.

When insurance com panies sett le  
these suits , physic ians  find th em ­
selves com prom ised  in  ob ta in ing  
licensing ar.d privileges. T h e ir  in­
surance p rem iu m s  rise! More de­
fensive m edicine  is practiced , and 
the  circle continues! T he costs of

defensive medicine are far more 
than people realize.

It is dismaying that the medi­
cal/legal environment in Alaska is 
considered so hostile that physi­
cians otherwise willing to practice 
there all too often go elsewhere. 
What neieds changing is the tort 
system in Alaska. < Make a start 
there before you think of other 
ways to improve your health-care 
delivery.

□  Fred Wurlitzer, M.D., F.A.C.S., lives 
In Plano, Texas.
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Politics: The Art of the Plausible

by Robert Erickson, Research Director 
Nevada Legislative Counsel Bureau

Dr. Thomas Sowell

m

©
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A highlight o f the 1993 Annual 
Meeting for many delegates 
was the presentation by 
featured speaker, Dr. Thomas 
Sowell. A Senior Fellow at the 
Hoover Institution o f Stanford 
University, Dr. Sowell is a 
prominent economist, author, 
columnist and educator.
Dr. Sowell also is the writer of 
a nationally syndicated 
newspaper column, 
"Observations" in Forbes 

—  magazine and a number of 
^-^^-*books on topics o f concern to 

^ ^ ^ 0 / ' 2 ẑ£overnment policymakers.

According to Dr. Sowell, economics is 
the study o f the alternative uses of 
scarce resources. Unfortunately, he 
said, politics is something quite 
different, perhaps more "the art of the 
plausible" than the "art o f the 
possible." People who work in the 
political process require far more 
knowledge than do economists, and 
often require more information than is 
available. An inherent problem in 
government is that the numbers 
always run far behind reality, so that 

--------------------------------------- — ."by the time that you
know what the facts are, ...in  p o llt ic s  w e are a lw ays ,he facts have 

lo o k in g  fo r  vd la .ns changed.»

Dr. Sowell stated that the biggest 
difference between politics aid  
economics is that politicians usually 
seek categorical solutions tc problems, 
while economists evaluate incremental 
trade-offs. As an example, he cited 
that a political decision to connect two 
population centers by bridge may cost 
the lives o f a number o f workers. On

the other hand, many other lives may 
be saved if  the bridge affords shorter 
travel time to hospitals during 
emergency situations. The decision to 
build the bridge is a trade-off instead 
of a solution.

He also warned that certain laws 
designed to help a few members o f  
society ultimately may endanger many 
others. He stated that vaccines used to 
prevent certain diseases may cost the 
lives o f a few people because of 
adverse reactions. If laws are enacted 
which enable the surviving family of 
such a person to sue the pharmaceuti­
cal company w>uch produced the drug, 
some companies "may stop producing 
the vaccine, thus endangering "the lives 
o f many more. An e ven greater 
concern is that such laws may dis- , 
courage the investment o f  resources 
into finding cures for ot'ier diseases.

Dr. Sowell also warned against 
seeking solutions that are perfect and 
totally without risk The "law of 
diminishing returns" must be 
considered by policymakers. For 
example, it may be better to require 
that drinking water be 95 percent pure 
instead o f 97 percent pure, because to 
gain the additional 2 percent could 
cost many times more. Besides, 
alternative uses o f our scarce financial 
resources must be considered.

Throughout his presentation,
D r. Sowell interjected subtle humor to 
support his arguments. For example, 
he stated his belief that in politics we 
are "always looking for villains." He 
said that we may be nearing the 
philosophy that "every misfortune that 
happens is the fault o f  the nearest 
person with money."

O
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 292
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill amends Title 9, the Alaska Code of Civil Procedure, to provide various changes that are intended to bring 
about reforms in the manner in which the state 's civil justice system handles personal injury claims. The bill seeks to 
reduce costs associated with the civil justice system, and the bill seeks to  create a more equitable distribution of the cost 
of risk of injury. The bill does this by changing the exiting balance between claimants and defendants, and their 
respective, competing economic interest", by limiting the time in which certain claims can be filed, and by setting and 
reducing claims limits. As a result, the existing balance is tilted away from claimants and toward defendants. 
Consequently, the s ta te 's  claims exposure and the amount it ultimately pays would be reduced. However, because the 
total number of claims would probably not be reduced, the impact on the departm ent's defense of personal injury claims 
will be negligible.

P ag e  2 o f  __ 2
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Robert B . Stephenson 
P.O. Box 81314 
College/ Alaska 99708

February 17, 1994

To: Members of the House uudiciary Committee
Members of the House Finance Committee

It is my understanding that HB 292 would severely limit 
Alaskans7 right to recovery from accidents and negligence.

In 1988, I and two others suffered massive 3rd degree burns 
from a 500 gallon propane spill and explosion near Fairbanks. 
Untrained workers were directed to move a large propane tank (1,200 
gal. cap., 3' x IS 7) containing about 500 gallons of liquid 
propane. T h a t 7s illegal. They broke a bottom valve, and all 500
gallons leaked out and exploded within minutes. In addition, the
resulting fire burned down a huge warehouse, a loss of several 
million dollars.

X spent a month in the hospital, including two weeks in ne 
intensive care burn unit, and did not recover from my burns and 
skin grafts for about three years. In fact, my skin will never be 
the same as it was. My hospital and doctor bills for the first 
month alone were well over $100,000. None of us will ever be the
same after these burns and emotional injuries.

This accident was a result of improper handling of a propane 
tank. The owner of the tank did not want to remove the propane 
from the tank BEFORE moving it, as is required.

My burns and skin grafts have healed now, hut I will never be 
the same, as I am sure you can understand.

It was more than a year after the explosion that symptoms of 
Post Traumatic stress Disorder (PTSD) began to surface. 
Nightmares, sleeplessness, fear of the workplace, just to name a 

few, were common.

I still have flashbacks and nightmares of amputation and death 
squads.

43% of my body had little or no skin. I could only begin to 
describe the pain of being lowered into a whirlpool for debriding 
(dead skin scrubbed off). No amount of morphine can prevent the 
screaming and the horrible pain.

No amount of money can compensate for that pain, which took 
place once a day for thirty days. Would you go through that for 
$10,000 a day? How about $20,000? What7s YOUR price? If this 
happened to your son or daughter or family member, would you want 
to cap their recovery for pain and suffering?
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Stephenson 
Page 2

It would be my recommendation for industry to be regulated by 
stricter standards and be made to follow existing standards. In my 
opinion, this would limit the negligence and the injuries to 

Alaska's work force.

Let's stop the negligence, not prevent the fair recoveries for 

injured Alaskans.

I believe that HB 292 is completely unfair to innocent victims 
in Alaska. It would have serious consequences to the citizens of 
Alaska, your constituents. I strongly urge you to vote against 
such tort reform bills.

Your response would be greatly appreciated.

Sincerely,
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R o b e r t  Say R evven, M .D . 

Diplomiw, Ajmencwi JBoimis of
"Biologic Alternatives to 

Dress and Surgery"
615 E. gZndSirMt, 5mIi*J00
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roily Practice, Emergency

Karl Luck, Director
Division of Occupational Licensing
3601 C Stiaat
Anchorage, AK 99503

Post-It" brand tax transmittal memo 7671 |«ofpagM > f

Dear Mr. Luck

------------------------- ----------

1 am writing this in response to proposed legislation entitled, 
Medical Practice Parameters. I have soma significant concerns 
about this lcgiel&tion. Notwithstanding the potential coat, I «» 
more than concerned about what impact regulatory practice standards 
might have on the constantly changing practice of medicine. I  am 
v«ry concerned that regulating the practice of medicine will 
craate raor^ of a nightmare than the problem it is trying to solve.
2 am not in favor of this legislation.

Who shall pay for thic committee representing medical specialties?* 
And of course, what shall be the reimbursement? since the 
parameters muet be revised every 2 years, this will incur an 
oigoing significant exponas indefinitely.

Some innovative individuals who arc on the cutting edge, are 
accused of quackery, and then their practices are embraced within 
a few years. Ofchcrc might be praoticing current, accepted 
sc&ndardB whiah may find tbomselvao outmoded even though the 
practice 1b atill baina done. &r® w® to have cookbook medicine? 
One of the fears of the profoasion is that the Clinton 
administration wishes to set up how medicine should b© practiced 
with a set form of treatment for each diagnosis. That is 
impossible. Each patient is a human being with different 

parameters and rouct be treated individually.

I feel there are other far more appropriate ways to deal with the 
practice of medicine* As a private physician, 1 would b e  happy to 
discuss this with arty member of the legislature concerned about 

this issuo.

The language in this legislation in quits broad and r^questa an all 
encompassing document. 1 cannot see any conceivable or reasonable 
mechanism by which that can happen by the Alaska State Medical 
Board or even Alaska physicians. This would ask us to undertake 
the writing of a major medical textbook for virtually «vexy 

specialty requested.

S i n o e r e i v .

Robert Jay Ro^on, M.D.
Alaska state Medical Board Member



John L. George & Associates 
9515 Moraine Way 

Juneau, A laska 9980JU
i'55T9()7 789-6964

February 7, 1994

The Honorable Brian Porter 
Chairman, House Judiciary Committee 
State Capitol
Juneau, Alaska 99801-1182 

Reference: House Bill 292 

Dear Representative Porter,

During the last hearing on HB 292 in the House Labor and Commerce Committee, 
comments were made relative to my prior testimony on the bill. I had stated that problem 
causing the need for tort reform was not so much the million dollar awards as it was 
related to the volume o f smaller claims that settle for greater amounts than they would 
normally justify due to the threat and potential for extremely high awards in court. To 
clarify and expand on those remarks I offer the following comment.

The threat o f  unlimited awards for subjective and unquantifiable damages drives the 
settlements for many claims higher than normal. The threat o f  court awards that deviate 
from the predictable norm for similar claims leaves out o f  court settlements up to 
emotional arguments and speculation. A similar situation in criminal law happens when 
an innocent party is charged with a murder he did not commit. Does he risk life in prison 
or plea bargain to a lesser charge for the certain five year sentence for the crime he did not 
commit. Principle would dictate a court fight but practicality might dictate the absolute 
avoidance o f a life sentience by taking a known lesser sentence. This would be further 
exacerbated if the death penalty were a possibility. The higher the stakes the greater the 
incentive to offer higher than justified settlements. Would you opt for a chance at the gas 
chamber or the certainty o f five years in prison for a crime you did not commit?

Caps on non economic damages are a recognition that significant but not unlimited 
compensation is proper for pain and suffering. Caps on non economic damages add 
predictability and upper quantifiable limits to an otherwise completely subjective loss. 
While a relatively small percentage o f awards for non economic damages exceed the 
proposed caps, they non the less, have the effect o f adding great unpredictability to claims 
settlements and are a meaningful and integral part o f the tort reform pack age.
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KODIAK OIL SALES IC 
BOX 1487

KODIAK ALASKA 99615 K e c e  ? V e d
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JAN. 31, 1993

1 [OUSE LABOR A N D  COMMERCE COMMITTEE 
ATTN.:
BILL HUDSON JERRY MACKIE JOE SITTON
ELDON MILLER JOE GREEN
BILL WILLIAMS BRIAN PORTER

I IB 292

DEAR SIRS:

KODIAK OIL SALES IS A EAM1LY OW NED BUSINESS WHICH HAS 
OPERATED IN ALASKA SINCE 1950. WI. LIKE MOS T ALASKAN  
BUSINESS ARE FACED WITH RISING INSURANCE PREMIUMS 
A N D  IF WE BECOME INVOLVED IN A  LAW SUIT THE POSSIBILITY  
OF A N  OUTRAGEOUSLY HIGJI SETTLEMENT THAT M AY  
THREATEN OUR CONTINUED OPERATION.

ALASKA NEEDS TORT REFORM VERY BADLY, WE NEED TO 
STOP THE INSANITY IN OUR LEGAL INDUSTRY IN ALASKA. I 
SAY INDUSTRY INSTEAD OF LEGAL PROFESSION OR LEGAL 
SYSTEM SINCE THAT WHAT IT IS A MULTI MILLION DOLLAR  
INDUSTRY THAT PREYS ON TI TE PEOPLE OF THIS STATE.

I-IB 292 WILL BEGIN TO BRING SOME SANl'l’Y TO THIS OUT' OF 
CONTROL SITUATION. I URGE YOU MOVE THIS BILL INTO THE 
IIOUSE.

YOURS TRULY  
JTM RAMAGLTA 
VICE PRESIDENT
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Re p l y  to: JUNEAU

February 3, 1994

Representative Bill Hudson 

Alaska House of Representatives 

State Capital 

Juneau, Alaska 99811

o e i v e d  

:~3 0 3 IDS*

Re: CSHB 292

Dear Representative Hudson:

I am writing to you on behalf of State Farm Mutual 

Automobile Insurance Company and State Farm Fire & Casualty 

Company. State Farm presently has approximately 32 percent of 

the automobile insurance market in the state of Alaska. State 

Farm Fire & Casualty has 42 percent of the homeowners' insurance 

market. Collectively State Farm has had significant experience 

with Alaska's civil justice system which goes back for at least 

20 years. It is from this perspective that we  offer our comments 

regarding the CS for HB292, which ii» presently before you.

You probably already know that we had no involvement in the 

introduction or drafting of this legislation. Since our 

day-to-day activities will be affected significantly by this 

legislation, we feel compelled to comment on it. We feel 

compelled to comment for another reason, for regardless of 

whether w e  wish to ba a part of this debate, we nonetheless are 

brought into it by those who believe the only reason for tort 

reform is insurance reform.

A t  the outset we wish to commend your committee for the 

efforts it has and is making toward finding balance in an area 

where there are strong feelings on all sides. Many people have
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H u g h e s  T h o r s n e s s  G a n t z  P o w e l l  S  B r u n d in

ATTORNEYS AT LAW

vastly different opinions about where as a matter of fairness to 
draw the line on issues such as statutes of repose and caps for 

non-economic damages. While we have no opinion on those 

particular issues, it is easy to make the observation that 

efforts to impose reasonable limitations will have a positive 

effect on the goals your committee seeks to further t hrough the 

introduction of this legislation. There are other areas 

addressed by this legislation which we  feel strongly about and 

the following will set forth those areas.

1. Section 11 (Reduction of future wage loss awards by 

income t a x e s ) . We have always questioned the logic behind not 

reducing awards for future earnings by the amount of federal 

and/or state income tax. Section 11 would alleviate what is 

currently a windfall and we are very much supportive of this 

change.

2. Sections 16 and 17 (several liability). Th e s e  sections 

alleviate an obvious problem in the interpretation of the 1988 

several liability initiative. We found it incredible that one of 

the opponents to this legislation has argued the changes proposed 

by Sections 15 and 17 to be significant when compared to the way 

things are currently done. Frankly the rulings we ha v e  received 

on this issue have been different in almost every case. We doubt 

if anyone else's experience has been different.

What we also find to be incredible is how the clear intent 

of the 1988 initiative has been so frustrated by those who are 

unwilling to enforce the intent of the voters. As you will 

recall the voters in 1988 were told that "the initiative would 

make each party liable for damages only equal to his or her share 

of fault and repeal the law concerning reimbursement from other 

parties." Unfortunately this has not proven to be the case. The 

changes that you propose in Sections 16 and 17 would simply

ensure that indeed a party would be held responsible only for his 

or her percentage of fault, regardless of who the plaintiff chose 

to sue. We very much support this change as it will simply give 

effect to what the voters decided in 1988.

3. Section 19 (offers of judgment) is a change we also

support. This provision represents an attempt to encourage 

parties to reasonably and fairly evaluate their cases. We think 

the effect of a provision such as this will indeed be significant.

4. Section 20 (pre-judgment interest) is a change which is

long overdue. The proposal would k e y  pre-judgment interest to

what a party could realistically hope to earn on their money,

which of course is the intent of pre-judgment interest. No

longer would there be the risk that pre-judgment interest is

arbitrarily either too high or too low.

5. Section 21 (pre-judgment interest on future damages) is
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also a provision we are very mu c h  in support of. This again 

operates to remove the windfall of awarding pre-judgment interest 

on future damages or punitive damages, which again as a ma t t e r  of

logic and fairness seems most appropriate.

6. Finally, we are supportive of Section 2 6 . which

eliminates costs and attorney's fees that are presently awarded 

as a matter of course in almost every case. The current issue of 

wh o  is the "prevailing party" in civil litigation is one that is 

litigated probably more frequently than any other issue. Indeed, 

every consumer who purchases an insurance policy from us in 

Alaska pays for Rule 82 coverage. Eliminating this w o u l d  not

only reduce litigation on this issue, but would remove an element

of cost that is present in the current system.

Aside from the above comments w h i c h  relate to specific

sections of the proposed legislation before you, we have a 

general comment we would like to make. We are, of course, aware 

that any time legislation such as this is proposed, the opponents 

will respond by arguing it should not be passed unless there are 

guarantees the passage will reduce insurance rates by a specific 

percentage. We wish the issues were so simple. To see th e y  are 

not, we need only look back at the 1988 initiative. A l though we 

thought then and even now the issue of several liability to  be a

simple one, there has been a great deal of litigation about the

issue of whether fault is to be allocated only amongst those 

parties the plaintiff has chosen to sue, or amongst all. We  are 

now rapidly approaching the five-year anniversary of the 

effective date of this initiative and this seemingly simple issue 

has still not been answered.

We suspect that even if the legislation before you is 

passed, the meaning of many of these provisions will be disputed 

for years to come. The opponents of this legislation are 

talented and at least in some cases well-financed groups w h o  have 

a great deal of personal stake in the enforcement of the 

provisions before you. It may be years before the true benefit 

of this legislation will be felt.

There is a second reason the benefit we fully expect to 

result from this legislation is not easily quantifiable. Many 

aspects of civil litigation remain subjective and not 

quantifiable, especially over the short term. One need only look 

at the natural disasters wh i c h  have befallen literally every 

region of our country in the past five years to see that.

Although we fully expect this legislation to have a positive 

effect on insurance premiums, those that oppose legislation of 

this nature for the purported reason that there is no guarantee 

insurance rates will be affected need only to understand that 

there are a number of controls in the system that prevent an 

insurer from having in excessive level of profit. The first is


