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The method for selecting jurors shall be established by the Administrative
Board The Coordinator shall be responsible for maintaining a list of available jurors.

~Jurors are bound to maintain the confidentiality of the defendant and all
court proceedings.

Article V: Referral Procedure

Section 1 After a prelimanary investigation, the Referring Authority may
refer a case to the Anchorage Youth Court. The Referring Authority will meet with the
defendant and his/her custodial parent or guardian and explain the purpose of Anchorage
Youth Court and its procedures, including sentencing. After an opportunity to confer with
counsel, the defendant will be given the choice of proceeding to Anchorage Youth Court or
being handled through regular channels, which may include a formal court hearing and a

record.

Section 2. If the defendant and his/her custodial parent or guardian agrees
to proceed with Anchorage Youth Court, they will sign a voluntary agreement, with the
understanding their case will be held open for one hundred twenty (120) days to
complete the process. This voluntary agreement will also state that failure to comply with
Anchorage Youth Court and other established conditions, once agreed to, may result in
having their case handled in formal court proceedings.

Section 3. Anchorage Youth Court proceedings will begin with the referral
from
the Referring Authority. The Coordinator will receive a copy of the signed voluntary
agreement to participate in Anchorage Youth Court, available arrest reports and other
related documents. If the case is not accepted by Anchorage Youth Court, the case will br.
returned to the Referring Authority, together with all documents relating to the case.

Article VI; Anchorage Youth CQunProccdms

Section 1 Proceedings in Anchorage Youth Court shall be conducted as far
practicable in substantial conformity with rules and statutes governing adult proceedings
in the Alaska court system. The rules and statutes shall be applied and modified as’
necessary to promote the prompt and just resolution of cases and legal education.

Section 2. Atall times, Anchorage Youth Court proceedings will be
conducted to ensure that the defendants’ rights guaranteed by the Alaska and United States
constitutions are protected, including but not limited to the following:

the right to be represented by an AnchorageYouth Court attorney,
theright to trial by jury

the right to call and cross-examine witnesses;

the right against self-incriminaiion; and

the right to appeal.

ORwWNE

At all times, Anchorage Youth Court proceedings wall be conducted to ensure
confidentiality.



current membership records and attendance records, and assist the Anchorage Youth Coun
Bar Association President. The Secretary shall publish the minutes of all Anchorage Youth
Court Bar Association Meetings and keep Anchorage Youth Court Bar Association
members informed of the time and date of upcoming meetings.

Section 9. Treasurer. Any member who is at least 16 years old or is at least
ajunior in high school is eligible to hold the postion of Treasurer. Dunes of the Treasurer
are, but not limited to; control of student funds, maintain and keep current records,
provide treasurer's reports at all Anchorage Youth Court Bar Association meetings.

Section 10. Judges. Alljudges must be enrolled in grades 10, 11, or 12,
and must have served at least two times as prosecuting attorney and at least two times as
defense attorney, unless candidates with these qualifications are not available. In case the
above qualifications cannot be met, the nominee must have been involved in at least one
case. Three Associate Judge positions must be filled by students with fall
enrollment in grades 10 or IL

To qualify for the position of Chief Judge or Assistant ChiefJudge, a
person must have been an Associate Judge at least once.

The Assistant Chief Judge shall serve in the absence of or at the request of
the ChiefJudge, and in that event shall serve in place of and with the same power and
authority as this Chief Judge.

Section 11. Clerk. Any member in grade 7-12 may be elected to the
position of Clerk. Under the supervision of the coordinator, the Qeik shall set the
Anchorage Youth Court calender, and send out timely court notices to the Referring
Authority and defendants as required. The Clerk of the Anchorage Youth Coun shall be
responsible for tape-recording all coun proceedings, maintaining the tape library of the
Anchorage Youth Court, keeping the records of all the Anchorage Youth Coun
proceedings, maintaining defendant files, and generally assisting the ChiefJudge. The
Clerk may appoint such assistants, not to exeed three (3), as the
Clerk deems necessary.

Section 12. Baliff. Any member in grade 7-12 may be appointed to the
position of Balifli. Baliff shall be appointed by the Bar President on a case-by-casc basis.
The Baliff shall swear-in witnesses, assist in setting up the courtroom, and assist the Chief
Judge in maintaining order and decorum in the courtroom.

Section 13. Attorneys. Any member in grade 9-12 may be appointed as an
Attorney. Under special circumstances and/or exceptional evaluations, and after
consultation with the ChiefJudge, the Coordinator may approve the appointment of at
Attorney who'is in grade 7 or 8.

The selection of attorneys to serve on cases that are referred to the
Anchorage Youth Court shall be made by the Bar Association President on a rotating, case-
by-case basis. Attorneys shall zealously represent their client to the best of their ability in
accordance with the Alaska State Court and American Bar Association rules.

Section 14. Jurors. All youth in grades 7 through 12 and enrolled in a
public or private school in the Municipality of Anchorage arc eligible to serve as jurors,
Including any Anchorage Youth Court member.



Section 3. The ChiefJudge or his appointee shall preside over all
courtroom proceedings of the Anchorage Youth Court, with the assistance of two associate

judges.

Section 4. If after an Anchorage Youth Coun coun proceeding, the
defendant pleads guilty or is found guilty at trial, the judges will determine an appropriate
sentence at a sentencing hearing to be held within five (5) days of the verdict or plea.
Sentencing shall be in accordance with the informal sentencing guidelines established by
the Referring Authority and the Anchorage Youth Court Judges.

Section 5. The ChiefJudge shall submit to the Coordinator the findings,
recommendations, and sentence of the Anchorage Youth Court. The Coordinator shall
submit the findings, recommendations, and sentence to the Referring Authority before final

disposition of the case.

Section 6. If the defendant chooses to exercise his right to appeal either a
verdict or a sentence, he shall submit a written statement, including reasons for appeal, to
the Chief Judge within three (3) days of the sentence. The ChiefJudge shall appoint a
three-member appeals paneL

There are seven grounds for appeal:

verdict not in conformity with Alaska Constitution, statutes or rules;
verdict not supported by the evidence;

sentence not supported by die evidence;

improper legal procedure;

Inadequate legal representation;

new evidence discovered which substantially affects the case; and
plea not voluntarily given.

NOURWNER

" If the appeals panel finds for the defendant, the case shall be remanded for a new
trial.

Section 7. The Coordinator shall oversee the defendant's compliance with
the Anchorage Youth Court sentencing order (s) and provide status reports to the Referring
Authority as required.

Article VII: Voting and Adoption of Rules

_ Section 1 All members of the Anchorage Youth Court may vote
concerning Anchorage Youth Court matters.

Section 2. All matters put to a vote shall be decided by a simple majority of
those present unless otherwise specified in this constitution.

Section 3. The Anchorage Youth Coun Bar Association may pass rules
deemed necessary to its proper functioning, as long as such rules do not conflict with this
constitution or the bylaws.



Article VU: Amendments and Ratification

Section 1 In order to ratify and amend this constitution, a constitution
committee shall publicize the proposed constitution or the proposed revisions or
amendments and provide notice of the voting date and place in a reasonable manner best
calculated to reach the largest number of qualified voters as defined below.

) ~ Section 2. A qualified voter, for the purpose of ratification and amendment
of this constitution, shall be any active member of Anchorage Youth Coun Bar

Association.

Section 3. The constitutional commitee shall have the responsibility of
preparing and distributing ballots for voting. Each qualified voter may cast one secret,
written ballot for each proposal. The constitution committee will be responsible for

counting and tallying of all ballots.

Sectir: A A majority of all persons in grades 7 through 12 voting on the
proposal (s) shall be required for ratification and amendment.

Section 5. The constitution committee shall promptly announce the outcome
of the vote.

* Amendments passed March and April, 1991 in bold type.
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Leg 1si allve Analyst

RE: Teen Courts In Alaska ano Other States
Research Request 90.364

You asked for information about teen courts (courts 1in which young defendants
charged with minor offenses appear before juries of their contemporaries). This
memorandum begins with 1information about teen courts in general and continues
w;th brief descriptions of teen courts in Anchorage, Alaska; Hillsborough County,
Florida; Oenver, Colorado; Odessa, Texas; and Pasco County, Florida. For

comparison, selected characteristics of the five model courts are presented in
the attached table.

Background

Most youthful, first-time offenders who commit misdemeanors do not go to court,
do not appear before a jury and are not sentenced by a judge. Instead, they
receive a letter warning them not to offend again and they may be ordered to
attend several hours of class for shoplifters or substance abusers. Teen courts
are an effort to change this. They replace the "slap on the wrist” of a letter
with the intimidating formality of a court appearance. Furthermore, they ask
young people to appear before juries composed of other young people--tribunals
which Juvenile jJustice experts say tend to be harder on young offenders than
adult jurors would be. By giving young, first-time offenders a glimpse of "real
life" before judge and jury, these courts function as juvenile diversion, early
intervention programs. Their purpose 1is to stop the progress from misdemeanor

to felony by asking young offenders to take responsibility for their acts and
accept sanctions determined by their peers.

Teen courts are composed of student volunteers who act as jurors and sometimes

lawyers, clerks and bailiffs. Most are condi:ted by volunteer adult judges.
Cases are generally screened. Defendants may be referred by the police, school
officials, jJjudges and, sometimes, private businesses. Most cases involve petty
crimes. Teen courts are not recognized as courts of original or appellate

jurisdiction.
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Although the five courts we have chosen as models for discussion in this
memorandum differ in many ways, all offer teen-age defendants the right to trial

by their peers--defined in these courts as trial by one"s contemporaries. Three
carry this principle further by also using young people as prosecutors, defense
lawyers, <clerks and bailiffs. One (the Anchorage Youth Court) expand: ‘he

concept to Its fullest by allowing students to preside as judges.

All five teen courts hold their proceedings 1in local courtrooms to impress upon
defendants that the session 1is "real." How court 1is conducted varies, however.
For example, while the East Pasco Juvenile Court stresses the authenticity of
the hearing by seating teens as jurors inregular juvenile court proceedings
(presided over by a sitting judge and argued by actual prosecutors and public
defenders), the Anchorage Youth Court asks teen-age defendants to accept verdicts

and fulfill sentences determined solely by what many young people consider the
most Tformidable of forums--other teen-agers

The role of the jury also varies with the court. Three of the.five courts we
studied accept only defendants who are willing to admit guilt. In these courts,
the teen-age jury hears arguments before determining an appropriate sentence.
Two teen courts, however, allow not-guilty pleas. In one (East Pasco County
Juvenile Court), young jurors recommend averdict and, where appropriate, a
sentence to the sitting juvenile court judge. In another (Anchorage Youth
Court), young people are allowed much more authority. Here, after listening to

arguments by youthful prosecutors and defense lawyers, teen juries determine a
verdict and teen judges pronounce sentence.

Teen courts differ from each other in other ways. The Odessa Teen Court, begun
in 1983 and the oldest of the courts we studied, emphasizes family responsibility
by requiring parents of teen-age defendants to attend parent training workshops.
The Denver Teen Court, which opens next month, 1is designed to replace school
suspension and expulsion (which many students perceive as rewards) with community
service and restitution. The Hillsborough County Teen Court stresses a variety
of sentencing options by allowing student jurors to impose modified house arrest
and restrict a defendant®s driving privileges.

The advantages of teen courts are several. First, they place young, first-time
misdemeanants before a court, a forum they take seriously. Second, they allow
young people to be tried and sentenced by juries of their peers. Third, they
allow defendants to pay their debts to society without incurring criminal
records. Fourth, sentences by youth courts encourage a sense of responsibility
by stressing redress to the community. Fifth, teen courts allow young

people--defendants and court officials--to learn court proceedings first hand.

And sixth, teen courts reduce the volume of cases brought before regular juvenile
courts.
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Teen Courts
Anchorage Youth Court

Contact: 8lythe Marston

Chair, Youth Court Advisory Committee
Bogle £ Gates

907-276-4557 or

Sharon Leon, Coordinator
Anchorage Youth Court
274-5986 (between 1 p.m. and 5 p.m.)

The court is composed of middle school and high school students (ages 12 to IS)
who volunteer as judges, jurors, bailiffs, <clerks, prosecutors and defense
attorneys. To be eligible to sit on the court, students must attend an eight-
to-ten week class and pass a Youth Court Bar Examination. About 100 students
are members of the bar, with another 200 in preparation classes where they are
taught constitutional law, criminal law and procedure, ethics and advocacy.

Legal advisors prepare student prosecutors and defense lawyers before their cases
go to trial.

Judges are elected by members of the Youth Bar Association. They must have
argued twice as prosecutors and twice as defense attorneys. The chief judge and
assistant chief judge must have served at least once as associate judge.

Defendants, who are also between the ages of 12 and 18, are wusually first
offenders charged with petty crimes. They have been referred through the
juvenile probation department, but they may be referred by other organizations,
such as a store alleging shoplifting. Defendants and their parents must agree
to allow the Youth Court to hear the case. Court proceedings 1insure them the
right to be represented by a lawyer, the right to trial by jury, the right to

cross-examine witnesses, the right against self-incrimination and the right to
appeal.

At arraignment, defendants may plead guilty or not guilty. Student jurors and
judges hear arguments before they determine the verdict and set the sentence.

Offenses include petty crimes, but the Youth Court has also heard felonies and
civil suits.

Sentences include community service and restitution. A defendant who wishes to
appeal a verdict or sentence must submit the appeal within three days of the
sentence. Once a sentence 1is served satisfactorily, the record is expunged.

Miscellaneous: This court is the most developed of teen courts we studied. It

is the only court in which students serve as judges, the only court in which
student lawyers argue cases for defendants who have pleaded not guilty, and the
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only court which requires students to pass a bar examination before qualifying
to sit on the court.

The court has heard between 30 and 40 cases 1n thethree years it has existed.
(Juvenile probation officers have begun to refer cases increasingly frequently,
according to Ms. Marston.) Trials are conducted attne Anchorage Courthouse In

the evening.

The court 1is administered by two groups. A 16-member administrative board of
lawyers, judges, police officers and students meets quarterly to oversee funding.
This board is composed equally of adults and students. In addition, the
Anchorage Youth Court Bar Association, composed of students who have passed the
bar examination, meets weekly. The court was originally funded solely by the
Anchorage Bar Association. Recently, funds have been appropriated from the

Interest On Lawyers®"™ Trust Association (I0OLTA) funds. Private individuals also
contribute to the court.

We will send under seperate cover an Anchorage Youth Court video tape of the case
of State v. Pat O0"Shea, in which the defendant is accused of "minor assault" the
night of March 23, 1989, after an evening of dancing at the Flaming Turban. The
tape shows a three-judge panel presiding with youthful Jlawyers arguing before
an attentive jury 1in p ocedures modeled after state court proceedings.

Hillsborough County, Florida

Contact: 8ob Sleczkowski,

Director, Juvenile Services,
Thirteenth Judicial Circuit, Florida
813-272-5110

The court is composed of students from area high schools who volunteer to serve
as prosecutors and defense attorneys, as well as bailiffs, court clerks and

jurors. They must complete a three-hour orientation and training before they
are allowed to participate on the court.

The judge is d volunteer from the Young Lawyers Association.

Defendants, who are between 13 and 17 years old, participate voluntarily in teen
court. No defendant appears before court officials from his or her own high
school. Defendants are referred by the police through the state®s attorney.

First-time misdemeanants who do not qualify for teen court hearings may go to
juvenile arbitration.

Defendants are required by statute to plead guilty. Jurors hear arguments and
decide the sentence.

Offenses heard in teen court include school offenses (e.g. battery, trespassing)
and alcohol offenses.
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Sentences last for five weeks. The Include community service, modified house
arrest, driver”®s license restriction, attendance at Alcoholics Anonymous
meetings, written apologies, essays and jury duty. Sentences must be served

exactly as determined by the teen court. After five weeks, the director of
juvenile services rehears the case and, if the sentence is completed

satisfactorily, the record is expunged.

Miscellaneous: The Hillsborough County teen court was established in March
1990. It meets Tuesday and Thursday nights in a county courtroom. Four cases
are heard each night. Nineteen area high schools participate in teen cour* on
a rotating basis (each school sends a teen court once every six weeks). Adult
staff includes the teen court coordinator, counselor, a secretary and director
of juvenile services for the Thirteen* Judicial Circuit.

Oenver, Colorado

Contact: Jan Church

Chair, Teen Court Advisory Board
1700 Lincoln, Suite 4100

Oenver, Colorado 80203
303-861-7000

The court is composed of students who volunteer to serve as jurors and
prosecutors and defense attorneys.

The judge 1is a volunteer retired judge.

Defendants are students in trouble in middle school and high school who have
committed acts Tfor which they would be suspended or expelled from school (but
not serious enough to warrant a criminal charge). They participate in teen
court voluntarily, although court organizers ask school principals to "strongly

encourage”™ young people to choose teen court over traditional punishments which
keep them out of school.

To appear 1in court, a teen must sign a contract admitting guilt. Jurors hear
arguments and set the sentence.

Offenses heard by teen court include stealing, fighting, trespassing and
possessing alcohol on campus.

Sentences include community service, apology to the victim and restitution.

Those who do not comply with the teencourt sanction are referred to the school
or the police department.

Miscellaneous: The purpose of this program is to replace traditional negative
school punishment, such as suspension and expulsion, with sanctions which keep
the student in school and encourage him or her to serve the community. It is

an attempt to intervene before students commit more serious offenses for which
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thev will be charged. Teen court, sponsored by the Oenver Bar Association,
holds 1its first hearing In November 1990. This court replaces a teen court begun
in the 1970s and disbanded 1in the mid-1980s.

Odessa, Texas

Contact: Natalie Rothstein
201 N. Grant

Odessa, Texas 79761
415-333-3641

The court 1is composed of teen-agers who volunteer to act as jurors, bailiffs,
clerks, prosecutors and defense lawyers. A master jury trained in interview and
assessment skills hears traffic cases; other juries hear miscellaneous cases.
Student court officials are trained during pre-trial and post-trial meetings with
the judge and the teen court director.

The judge 1is a volunteer retired district court judge.

Defendants are referred by police, local courts, the justice of the peace courts

and the schools. They participate in teen court voluntarily. No defendant may
go through the teen court twice.

To qualify for teen court, defendantsmust plead guilty. Jurors heararguments
before determining the sentence.

Offenses heard in teen court include traffic offenses and Class C and 8

misdemeanors, including some drug possession cases.

Sentences include community service and jury duty. Alcohol or drug offenders
must take a chemical abuse workshop. The parents of all offenders must take a
parenting workshop. If the sentence is satisfactorily completed, the record 1is

labeled "dismissed through Teen Court.”

Miscellaneous: The Odessa Teen Court was established in November 1983. It meets
every Tuesday night in the county courthouse, with seven juries hearing 21
trials. One ™"master jury" hears 15 traffic cases each night, while six other
juries hear other cases. Parent participation 1is mandatory. Parents must be
present at the initial interview with the teen court director, as well as at the
trial. In addition, parents must attend three-hour parentingworkshops, taught
by the court director and by her husband, a professor at the University of Texas.
The director says this parent training is vital to the program®s success.. The
program 1is sponsored by the Junior League of Odessa. Two-thirds of the program®s
funding 1is from the city council and one-third is from the schools. #
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Pasco County, Florida

Contact: Judge Lynn Tepper
East Pasco Juvenile Court
813-995-7341

The court is composed of students from the local high school (Zephryhills High
School). Jurors, selected from the school®s law studies class, sit as the jury
in actual cases heard by the E; Pasco Juvenile Court. Jurors are trained by
the law studies teacher, who discusses jury instructions in class, and by the
sitting judge, who appears before the class once each semester to. discuss the
state®s juvenile justice system. The judge also asks the state"s attorney, the
public defender and a pre-trial case worker to speak to the class. Ouring court,
jurors sit in the jury box. The trial proceeds as with a non-jury trial, except
that all objections by lawyers must be made and argued on the floor where the
jurors can hear them. Bench conferences, voir dire and objection to particular
jurors are not allowed.

The judge is Circuit Court Judge Lynn Tepper (replacing Judge Maynard F. Swanson,
Jr., who began the program).

Defendants are juveniles whose cases are on the regular docket; cases are not
screened.

Defendants mav plead guilty or not guilty. Jurors recommend the verdict by
majority votf and, 1if the verdict 1is guilty, jurors also recommend sentencing.
(Judge Swanson says his verdict differed from the jury®s only once; he attributes
that anomaly to his mistake in not properly instructing the jury.)

Offenses include any offense on the juvenile court docket.

Miscellaneous: This 1is the only court we studied in which jurors serve under

a sitting judge. It has received national publicity on both the NBC Today Show
and NBC Nightly News.

We attach an article describing the Pasco County Teen Court ("Pasco Juvenile
Justice Program Wins National Fame,™ Florida 9ar News, May 15, 1990); a
description of the Hillsborough County Teen Court ("Teen Court,™ provided by
8ob Sleczkowski, director of juvenile services in Tampa, Florida); and an article
describing the Odessa Teen Court (Robert Rothstein, "Teen Court: A Way to Combat
Teen-age Crime and Chemical Abuse,”™ Juvenile & Family Court Journal, 1987, np.
1-4). In addition, we attach several documents from the Anchorage Youth Court.
The documents 1include step-by-step instructions 1in how to set up similar courts

in other areas ("Anchorage Youth Court: Trial by Peers™) and the Anchorage Youth
Court Constitution.

I hope this information is useful. |If you have any questions, or want additional
information, please contact this agency.






nuuon, *wivnvni idg ivurvjisx

Date Referred: April 2, 1993 FURTHER REFERRALS:
Date of Committee Action:

The JUDICIARY Committee considered: HB 211
HOUSE BILL NO. 211 MUNICIPAL INVENTORY TAX EXEMPTION:EXPORTS

"An Act relating to the municipal tax exemption for inventories intended for export.”

[ ] the same title
1 ] anew title

RECOMMENDATIONS:
be replaced with

[ ] have attached amendments(s)
do pass

[ ] do not pass

[ ] no recommendations

[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(S):  (pep APPROVES PREVIOUS: (DepliDali)

[ ] fiscal impact [ ] fiscal note(s)

[ ] zero fiscal note N zero fiscal note(s) T (3-95-~37
SIGNING DO DP OTHER RECOMMENDATIONS DNP NR AM

-*2.

CHAIRMAN'S SIGNATURE



STATE OF ALASKA FISCAL NOTE b.lIno:hb m
1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Community & Regional Affairs

Title: An Act relating to the Municipal BRU:

tax exemption for inventories intended for expoflpmponent:

Sponsor: Representative Toohey

Requestor: Representative Toohey COMPONENT SERIAL NO.

ExDenditures/Revenues:
OPERATING FY 94
PERSONAL SERVICES
TRAVEL

CONTRACTUAL
SUPPL'ES

EQUIPMENT

LAND &STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL
REVENUE FUND SOURCE:

FUNDING:

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current (FY93) Impact $ none

ANALVSIS: (Attach a separate page if necessary)

Prepared by: Remond Henderson IlyvW &Da n J2s™jo£IA4& 4f Phone: 465-4708
Division: Administrative Services Date: 3/25/93
Approved by Commissioner: ) Date: 3/25/93

Agency: Community & Regional Affairs
PREPARER TO PROVIDEMN A2 MNAMESTOGOVEgGNORQgMISLA'm /EOFFICE

— Page 1 of 1
FISCAL NOTE



ij Alaska State Legislature
et HOUSE OF REPRESENTATIVES

business REPRESENTATIVE CYNTHIA D. TOOHEY state Capitol
Juneau, AK 99801-1182

DISTRICT 13

MEMORANDUM

TO: Representative Brian Porter, Chair
House Judiciary Committee

FROM: Representative Cynthia Toohey

DATE: March 24, 1993

RE: Request for hearing for HB211, "An Actrelating to the
municipal tax exemption for inventories intended for
export.”

| respectfully request that, pending referral, you schedule the
above-referenced bill for hearing at your earliest convenience.

HB211 would give municipalities, at their option, the ability to
exempt goods being held for shipment out-of-state from inventory

property taxes.

Thank you for your consideration of this request.



Alaska State Legislature
HOUSE OF REPRESENTATIVES

REPRESENTATIVE CYNTHIA D. TOOHEY

Official Business State Capitol

Juneau, AK 99801-1182
DISTRICT 13

SPONSOR STATEMENT
HOUSE BILL 211

To be a viable international distribution center, it is crucial that
high value products that are being held for out-of-state shipment
not be subject to local property taxes on inventory. Attempting to
tax such inventory is virtually certain to prevent municipalities in
the state that are (or have the potential to become) transportation
hubs from competing for international distribution business. Yet,
state statute now requires municipalities to levy some taxes on
goods being held for out-of-state shipment.

The existence of foreign trade zones in certain parts of the state
provide some partial protection from local inventory taxes.
However, there are significant limitations. First, the goods have to
be inside an FTZ and must be involved in FTZ activity. This is
sometimes costly and unnecessary for simple distribution
operations.

Secondly, the goods exempted from taxes within an FTZ are generally
those that are being held for shipment outside the U.S. In some
cases, goods being stored for distribution may have originated inside
the U.S. and be destined for markets inside the U.S. Indeed, the U.S.
is the largest single market in the world, and Alaska’s proximity to
it and the large amount of airlift we have to serve it are important
elements of our marketing programs that seek to attract
international distribution business.

House Bill 211 would remove the glitch in the state statute
governing local business inventory taxes which could prevent a
transportation hub from becoming an international warehousing and
distribution center. It amends statute to allow municipalities, al
their option, the ability to exempt goods being held for shipment
out-of-state from inventory property taxes. Once state government
allows municipalities this taxation flexibility, it will be the
responsibility of each local government to adopt its own
ordinance to activate and govern the exemption.



STATE OF ALASKA
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Bill no..  HB 211 DCRA FN: Zero (attached)

sponsor.  Rep. Toohey Position: Support

Title: An Act r_elati_n([; to the municipal tax exemption for
Inventories intended for export

This legislation amends AS 29.45.050(n) by deleting a specific limitation to the
inventory tax exemption provided for in this subsection. The language that
would be deleted limits the value of the exempted inventory property taxes
based on the level of other property taxes which provide for school funding.
Only those inventory property taxes which exceed the level of other property
taxes for schools may be exempted. In other words, property taxes raised for
school funding must not be effected by implementation of an inventory property
tax exemption.

The department supports the principle of maximizing the flexibility of local
governments to generate local revenues in the manner which local residents
determine to be most appropriate. The department also supports measures
which provide local governments flexibility m providing incentives for local
economic development. Deleting the exception language from AS
29.45.050(n) as proposed in this bill is consistent with these principles.
Therefore, the department supports this bill. The department does recommend,
however, that consideration be given to amending the bill to also delete similar
exception language under AS 29.45.050(m) for purposes of consistency in
municipal taxation practices.

£2,. /Ft#idF jo- *71y

Edgar Blatchford Date
Commissioner

File No: HB 211 3/25/93 2:00 pm
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Anchora;

OFFICE OF THE MAYOR

March 16, 1993

Representative Cynthia Toohey
Alaska State Legislature

State Capitol
Juneau, Alaska 99801

Re: HB 211, An Act Relating to the Municipal Tax Exemption for
Inventories Intended for Export

Dear Representative Toohey:

As | 1indicated during my appearance before the Anchorage Caucus,
the Administration of the Municipality of Anchorage supports HB
211, an Act relating to the municipal tax exemption for inventories

intended for export.

I would like to see the legislation remain as a local option, with
an ordinance providing for different levels of exemption for
different classifications of inventories. This option would allow
our community to decide for itself what fora of taxation or non-—

taxation best meets our needs.

Tom Fink
Mayor

LETTERS OF SUPPORT



DATE: March 24, 1993

TO: Representative Cynthia Toohey
FROM: Kent E Swisher, Executive Director
SUBJ: HB 211, Municipal Tax Exemption forlnventories

This measure would expand local governments’ ability to structure local taxes so as
to encourage the development ofwarehousing and international distribution facilities.
The municipalities may exercise this power at their option.

The League’s Policy Statement provides, in part, that "The League supports state
policies and legislation to provide maximum local authority for economic
development activities and methods to accomplish those activities."

HB 211 seems to be within the scope of that position and AML would support the
bill on the basis of it being an additional element of flexibility for local governments

in this important area.

Member of the National League of Cities and the National Association of Counties



SOUTHEAST CONFERENCE

Tel. (907) 463-3445 FAX (907) 463-5670 124 West 5th Street Juneau. Alaska 99801

April 13, 1993

The Honorable Cynthia Toohey
House of Representatives
Alaska State Legislature
Room 104

Capitol Bldg.

Juneau, Alaska 99801-1182

Dear Representative Toohey:

Due to meetings in Anchorage | will be unable to attend the House
Judiciary Committee meeting scheduled for April 14.

The Southeast Conference supports HB211, scheduled for hearing at
that committee meeting. | am hopeful that, i1f you have the
opportunity, you will convey our support for this legislation
before the committee.

HB211 grows from a specific need In the Anchorage area to provide
that local government with an option to modify particular
sections of i1ts local property tax code for the Eurpose of
encouraging export transhipment businesses to take advantage of
Its expanding airport and marine cargo facilities.

Without a relaxation of state code, Anchorage and other
municipalities will not have the flexibility to bring their local
tax codes In line with other transhipment communities around the
country and world. Without that flexibility, Anchorage and other
Alaska municipalities cannot enter iInto, let alone hope to be
competitive iIn, the transhipment of iInternational products and
cargo.

While Anchorage may be the initial benefactor of this

legislation, 1 am convinced that other communities, from Unalaska
to Fairbanks to Prince of Wales Island, will benefit as well
before the decade 1is out.

Thank you for your support of HB211 and please contact me i1f |

can be of any assistance explaining the merits of this
legislation to your colleagues.

3ames M/Kohler
Executive Director

"Working For All Alaska"



§ 29.45,050 Alaska Statutes § 29.45.050

from receiving those payments or any payments in lieu of taxes autho-
rized under federal law.

(m) A municipality may by ordinance partially or totally exempt all
or some types of economic development property from taxation for up
to five years. The municipality may provide for renewal of the exemp-
tion under conditions established in the ordinance. However, under a
renewal, a municipality that is a school district may only exempt all
or a portion of the amount of taxes that exceeds the amount levied on
other property for the school district. A municipality may by ordi-
nance permit deferral of payment of taxes on all or some types of
economic development property for up to five years. The municipality
may provide for renewal of the deferral under conditions established
in the ordinance. A municipality may adopt an ordinance under this
subsection only if, before it is adopted, copies of the proposed ordi-
nance mode available at a public hearing on it contain written notice
that the ordinance, if adopted, may be repealed by the voters through
referendum. An ordinance adopted under this subsection must include
specific eligibility requirements and require a written application for
each exemption or deferral. In this subsection "economic development
property" means real or personal property, including developed prop-
erty conveyed under 43 U.S.C. 1601 — 1629 (Alaska Native Claims
Settlement Act), that

(1) has not previously been taxed as real or personal property by
the municipality;

(2) is used in a trade or business in a way that

(A) creates employment in the municipality;

(B) generates sales outside of the municipality of goods or services
produced in the municipality; or

(C) materially reduces the importation of goods or services from
outside the municipality; and

(3) has not been used in the same trade or business in another
municipality for at least six months before the application for deferral
or exemption is filed; this paragraph does not apply if the property
was used in the same trade or business in an area that has been
annexed to the municipality within six months before the application
for deferral or exemption is filed; this paragraph does not apply to
inventories.

(n) A municipality may by ordinance classify as to type inventories
intended for export outside the state and partially or totally exempt
all or some types of those inventories from taxation. A municipality
that is a school district may, under this subsection, only exempt all or
a portion of the amount of taxes that exceeds the amount levied on
other property for the school district. A municipality may adopt an
ordinance under this subsection only if, before it is adopted, copies of
the proposed ordinance made available at a public hearing on it con-
tain written notice that the ordinance, if adopted, may be repealed by
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the voters through referendum. The ordinance may provide for differ-
ent levels of exemption for different classifications of inventories. An
ordinance adopted under this subsection must include specific eligibil-
ity requirements and require a written application for each exemp-
tion. (8 12 ch 74 SLA 1985; am § 1 ch 103 SLA 1985; am § 5ch 70
SLA 1986; am § 1ch 151 SLA 1988; am § 2 ch 73 SLA 1989; am § 1
ch 98 SLA 1989; am § 15 ch 93 SLA 1991; am § 107 ch 4 FSSLA 1992)

Rcvisor's nolcs. — Subsection (li) of
this section was enacted as AS
29.53.025(h). Renumbered in 1985. Chap-
ter 103, SLA 1985 also enacted, in 1 2, AS
29.63.066, which provides an exemption
identical to that set out in (h) of this sec-
tion from taxes levied under former AS
29.63, repealed by § 8B, ch. 7-1. SLA 1985.
The provisions cf former AS 29.63 were
substantially incorporated in AS 29.45,
and tho addition of subsection (hi to AS
29.15.050 makes it unnecessary to codify
5 2, ch. 103, SLA 1985 to achieve the leg-
islature's purpose.

Effect of amendments. — The 1988
amendment, effective January 1, 1989,
added subsection (1).

The first 1989 amendment, effective

"However" from the beginning of the third
sentence and added the present Inst sen-
tence.

The second 1989 amendment, effective
September 10, 1989, added subsections
(m) and (nl.

The 1991 amendment, effective Septem-
ber 30 1991, inserted "including a person
who mob disabled in the line of duty while
serving in the Alaska Territorial Guard"
in paragraph (i)(2>.

The 1992 amendment, effective July 1,
1992, rewrote subsection (f).

Legislative history reports. — For
legislative letter of intent in connection
with the enactment of (m) end (n) of this
section by ch. 98, SLA 1989 (SCS CSHB
272(Fin) am Si, see 1989 Senate Journal

May 31, 1989, in subsection (e), deleted  1860.

NOTES TO DECISIONS

C|ty may not exempt property with- V. Clty of_Juneau, 36 F.2d 904 (gth Cir.
out express authority. — The outhority ~ 1929), decided under former, similar law.

of a municipal corporation to allow ex- Cited in City of Valdez v. State, Dep't of
emptions of particular property from taxa- Community & Regional Affairs, 793 P.2d
tion, unless expressly conferred by law, 532 (Alaska 1990).

has very generally been denied. Valentine

See. 29.45.060. Farm or agricultural land, (a) Farm use land
included in a farm unit and not dedicated or being used for nonfnrm
purposes shall be assessed on the basis of full and true value for farm
use and may nut be assessed as if subdivided or used for some other
nonfarm purpose. The assessor shall maintain records valuing the
land for both full and true value and farm use value. If the land is
sold, leased, or otherwise disposed of for uses incompatible with farm
use or converted to a use incompatible with farm use by the owner, the
owner is liable to pay an amount equal to the additional tax at the
current mill levy together with eight percent interest for the preced-
ing seven years, as though the land had not been assessed for farm use
purposes. Payment by the owner shall be made to the state to the
extent of its reimbursement for revenue loss under (d) of this section
for the preceding seven years. The balance of the payment shall be
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HOUSE COMMITTEE REPORT
™

Date Referred: March 10, 1993 FURTHER REFERRALS:' Judiciary

Date of Committee Action: L/~/ -Q 3
The COMMUNITY AND REGIONAL AFFAIRS Committee considered: - HB 211

HOUSE BELL NO. 211 MUNICIPAL INVENTORY TAX EXEMPTION

"An Act reladng to the municipal tax exemption for inventories intended for export."”

RECOMMENDATIONS: [ ]the same title
be replaced with I 1a new title

[ ] have attached amendments(s)

\X] do pass

[ ] do not pass
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[ ] individual recommendations
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FISCAL NOTE

STATE OF ALASKA BILLNO. we 212
1993 LEGISLATIVE SESSION

Hivision Ostr Ospt, Aficcticfc  Corrections
Titlr "An Act relating to a factor in JBRU: Institutions
aggravation of a presumptive term.. ) Component: Institutions
Sponsor: Representative MaclLean

Riqusstor. House Judiciary COMPONENT SERIAL NO. 1860
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY94 FY95 FY98 FY97 FYos
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LANO & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0 - -0- -0 - -0 - -0 -

CAPITAL

REVENUE FUND SOURCE:

1002 Fidtrti Receipt*

1003 GF Match

1004 GF -0 - -0- -0 - 0- .1 -n-
1005 GF/Program Receipt*

1006 GF/MHTIA

Other

TOTAL -U- -u- -0- -0-

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimsta of esmirt ya«f IFY93) Is:pact b

ANALYSIS: (Attadi a sapwxt# page if nwemrr)

Pleasi ee the attached page.

Prepared by. jkpa,-ii3j.nuiL Phont:  4fiS-.R.R7fi
Division: Commissioner"s Office 3.31=93

Approvedby Comnasaanarj™.tovd G. Rudd
Agtncy: Corrections

PREPARER TO PROVIDE ALLDISTRIBUTION COPIES TO GOVERNOR™* LEGISLATIVE OffICE
For furthw distribution information csH th« Gow tw 's logisiativ® Office

iRtvtiioanflMtaou Pigtt  of
1 2

FY99



HB 212
"An Act relating to a factor in aggravation of the presumptive term of a criminal sentence,

and prohibiting the referral of a sentence based on application of that factor to a three-judge
panel as an extraordinary circumstance.

Fiscal Note Analysis

This legislation adds as an aggravating factor to be considered by the sentencing court if the
offense was sexual abuse of a minor, and the offender was residing in the same household as
the victim, or if the offender occupied a position of authority in relation to the victim.

After reviewing the sentence lengths given to offenders of these crimes and discussing it with
representatives of the Department of Law, it appears that judges generally give longer
sentences to offenders convicted of these crimes than are given to offenders committing
crimes in similar felony groups.

For example, the average sentence length for a first time offender of a class B felony is one
year. By comparison, a first time offender convicted of sexual abuse of a minor in the 2nd
degree is about 2 years.

Since it appears that offenders may already receive longer than average sentences for sex
crimes against minors, and since consideration of an aggravating factor may not necessarily
result in a linger sentence, the Department of Corrections has prepared a zero fiscal note.



FISCAL NOTE
STATE OF ALASKA BILL NO. HB 212
1993 LEGISLATIVE SESSION

Revision Date:  March 22. 1993 Department Affected:  Department of Law
Title: *An Act relating to a factor in aggravation of the presumptive BRU: Prosecution
term of a criminal sentence. Component; Al

Sponsor Representative MacLean
Requestor: Representative MacLean COMPONENT SERIAL NO. 0085 through 0090

EXPENDITURES/REVENUES:
OPERATING FY % FY % FY % FY 97 FY 98 FY 9
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0- 0 0 0

CAPITAL

REVENUE
FUND SOURCE:

FUNDING.

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL {0 0 0 0 0 {4

FULL-TIME 0 {0 0 0- {0 0
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact:
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached aalysis.
N P.op P

IVichow-jLt//\ -
Prepared by. Rigﬁarqp I\.NPJques, Director | Phone: 4653672
Division: - Administrative S&fvices Diviion < ,0 Date:  March 22.1993

Approved by Commissioner;  Charles E. Cole. Attorney General
Agency:  Department of Law Vv Date:  March 2, 1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
Rev 11/92 Page 1 of 2




FISCAL NOTE

STATE OF ALASKA BILT NO. HB 212
1993 LEGISLATIVE SESSION

ANALYSIS (Continued!:

This bill amends AS 12.55.155(c) to provide that when the offense
was sexual abuse of a minor In any degree and the victim at the time of the
offense resided In the same household as the offender, or when the offender
occupied a position of authority in relation to the victim, the sentencing
court shall consider these factors and may aggravate the presumptive term set
out In AS 12.55.125. The bill also amends AS 12.55.165(b) to provide that a
court may not refer a case to a three judge panel based on the defendant”s
potential for rehabilitation iIf the court finds that either of these same
factors i1s present. These sentencing provisions occur after the conviction
of a defendant and, therefore, there should not be a fiscal Impact for the
Department of Law.



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 212

1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Administration

Title: "An Actrelating to a factor in aggravation of ihe _BRU: Public Defender
presumptive..." .Component: Public Defender

Sponsor: Representative MacLean

Requestor House Tudidarv .COMPONENT SERIAL NO. 1631

Expenditure/Revenues: (Thousands of Dollars)

OPERATING FY94 FY 9? FY96 FY97 FY 98 FY99
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL L 0 1 0 | 0 . 1 0 1 0

REVENUE FUND SOURCE: 0 o 0 0 0 0

FUNDING:

1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004GF 0 0 0 0 0 0
1005 GF/Program ReceiDts 0 0 0 0 0 0
1006GF/MHT1A 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 “ . 1 0 0 0 0

POSITIONS
FULL-TIME 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of currentyear (FY931 impact $_ none
Prepared By: lohn Salemi. Public Defender Phone: 274-1684
Division: Public Defender Agency Date:

Approved by Commissioner Nancy Bear Usera ‘ Date:
Agency: Department of Administration

PREPARER TO PROVIDE ALL DISTRIBUTION COPfESTO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
nl3/19 Page 1 of 1



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 212
1993 LEGISLATIVE SESSION
Revision Date: Department Affected:  Administration
Title: *An Act relating to a factor in aggravation BRU: Office of Public Advocacy
of the presumptive. . Component: Office of Public Advocacy
Sponsor Representative MacLean
Requestor House Judiciary COMPONENT SERIAL NO. 43
EXPENDITURES/REVENUES:

OPERATING FY FY % FY % FY 97 FY 98 FY 9
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE 1
FUND SOURCE: 0 0 1 0 0 0 0
FUNDING:

1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY93) impact: None
ANALYSIS: (Attach a separate page if necessary.)

Phone; 274-1384

Division: - Office of Public Advocacy Date;
Approved by Commissioner  Nancy Bear Usera s tJ < /
Adgency:  Administration Date.__ %-

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNQﬁ’S_ LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 11/92 Page 1 of 1
9/EGSM7414aKPn
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circumstance."
RECOMMENDATIONS:

be replaced with
[ ] have attached amendments(s)
p<fdo pass

[ ] do not pass

[ ] no recommendations

[ ] individual recommendations
[ ] additional referral to the

cr ~g& 2-1z. C3L*P y

N t~"the same tide
[ 1anew title

Committee

ADOPTS:

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact__
Iptn»

S (M*zero fiscal note flfrmN

fGNING DO PASS
ft

iJL;/7StidL*T?

(E:2 8

Cc-RGE crioN-E- ™

letter of Intent

APPROVES PREVIOUS: (Depi/Dit)
[ ] fiscal note(s)
[ 1zero fiscal note(s)

DP OTHER RECOMMENDATIONS DNP NR AM

CHAIRMAN'S SIGNATURE



© 0 N O Ul AW N e

W W N N NN DN DN NN DD NN

pecuniary gain and the risk of prosecution and punishment for the conduct is slight;
(17) the offense was one of a continuingseries of criminal offenses
committed in furtherance of illegal business activities from which the defendant derives
a major portion of the defendant’s income;
(18) the offense was a ewsw.
(A) specified in AS 11.41 and was committed against a spouse,
a former spouse, or a member of the social unit comprised of those living

together in the same dwelling as the defendant;
(B) specified in AS 11.41.410 - 11.41.460 and was committed

against a minor, and the defendant has engaged in the same or similar conduct
involving the same or another victim who was a minor; or
(C) specified in AS 11.41.410 - 11.41.425 or 11.41.455, and the
defendant has previously engaged in conduct covered by one of those sections
involving the same or another victim; or
(D1  specified in AS 11.41.434. 11.41.436.°11.41.438.-or
-44*4n440’and the
nt te* tirofr-of-tfre~ffunau'iisiiltfil inthe
~gmng=hraaefe«Ui-a“MM)ffendei*i-0»"-
offender occupied a position of authority in
relation to the victim; in this subparagraph,”position of authority™
has the meaning given in AS 11.41.470:
(19) the defendant’s prior criminal history includes an adjudication as
a delinquent for conduct that would have been a felony if committed by an adult;
(20) the defendant was on furlough under AS 33.30 or on parole or
probation for another felony charge or conviction that would be considered a prior
felony conviction under AS 12.55.145(a)(2);
(21) the defendant has a criminal history of repeated instances of
conduct violative of criminal laws, whether punishable as felonies or misdemeanors,
similar in nature to the offense for which the defendant is being sentenced under this

section;
(22) the defendant knowingly directed the conduct constituting the

HB0212a -3- HB 212
New Text Underlined [DELETED TEXT BRACKETED]
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Date Referred: March 10, 1993 FURTHER REFERRALS: Finance

Date of Committee Action: "~ | 2-" fj 5>
The JUDICIARY Committee considered: HB 212

HOUSE BILL NO. 212 SENTENCING:AGGRAVATING FACTORS

"An Act re'ating to a factor in aggravation of the presumptive term of a criminal sentence, and prohibiting the
referral of a sentence based on application of that factor to a three-judge sentencing panel as an extraordinary
circumstance."

RECOMMENDATIONS: . t~rhe same title
be replaced with CS 2-12- [anewtitle
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ALASKA STATE LEGISLATURE

Representative Eileen Panigeo MacLean VMUNLUER)

Co-Chair House Finance Committee State Capitol, Room 507
P.0. Box Juneau, Alaska 99801-1182
B i

a07) 852 191 Fax
District 37

North Slope TO: Representative Brian Porter, Chair

Borough House Judiciary Committee

Anaktuvuk Pass

é'ﬂ?év”vk FROM: Representative Eileen MacLean

Kaktovik

yumfﬂ% e :

Dot L2y DATE: April 1, 1993

Walnwrlght

Northwest Arctic
Borough

Ambler
Buckland
Deering
Kiana
Kivalina
Kobuk
Kotzebue
Noatak
Noorvik
Selawik
Shungnak

Seward Peninsula

Brevig Mission
Diomede
Shishmaret
Teller

Wales

RE: House Bill 212

This memo requests a hearing for House Bill 212 in the House
Judiciary Committee.

This bill accomplishes two ends. It adds an element of the crime
of sexual abuse against a minor to the list of aggravating factors in
our statutes. It also prevents this kind of crime from being
referred to the three judge panel for consideration of an altered
sentence.

The crime being addressed in this legislation is found in Alaska
Statutes 11.41.434, 11.41.436, 11,41,438 and 11.41.440. These
are the sexual abuse of a minor statutes, first through fourth
degree. The bill addresses a particular element of these crimes-
when the offender resides in the same household or occupies a
position of authority in relation to the victim. Of note, as a
drafting matter, it is not appropriate to have AS 11.41.440
included in this legislation as it is a misdemeanor offense not
subject to presumptive terms. | recommend the bill be amended
to omit reference to this crime.

The following scale demonstrates the presumptive terms for the

first through third degree offenses:
Sex Abuse of Minor statutory sentence (in years')

1° 2° 3°
1st offense 8 1-4  (benchmark) none
2nd offense 15 4 2

3rd offense 25 6 3



Sexual abuse of a minor is an offensive societal crime in itself, but
more so when the adult is in a position of authority to the child.
In my view, the importance of condemning this kind of behavior
by way of limiting statutory direction to the judicial branch is
important. The strictest of sentencing circumstances should be
applied here.

The bill also prevents referral of these cases to the three judge
sentencing panel. This removes the possibility of the court giving
more lenient sentences to those accused of these crimes.

Enclosed with this memorandum are statutes that cover this kind
of crime, the list of aggravators and mitigators, statutes that refer
to the three judge panel and a copy of the State v Jackson case.
Also enclosed is a resolution from th* North Slope Borough School
District.  Although that resolution requests making this kind of
crime a first degree felony, | felt a better way to meet the request
was to add the crime to the aggravating factors.

Fiscal notes have been requested from the Departments of Law,
Administration (Public Defender Agency and Office of Public
Advocacy) Corrections and the Alaska Court System.

Thank you for your consideration.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450

M X (907) 465-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 30, 1993
SUBJECT: Purpose and use of three-judge criminal sentencing panels
TO: Representative Eileen MacLean

ATTN: Rena Bukovich

FROM: Jack Chenowel
Legislative~Geum&f

This memo is by way of response to your request of last week for a brief explanation
of the purpose and use to be made of the three-judge criminal sentencing panel. Use
of the panel is authorized by AS 12.55.175.

As | understand, under the former criminal code-in place in this state until 1980-
sentencing authority was vested principally in the trial judge who would impose a
criminal sentence generally within very broad statutory limits. The revised criminal
code put into place a more detailed sentencing framework that set down tougher,
more regular guidelines for imposing criminal sentences. Under the revised code,
with the exception of particularly serious crimes, the sentencing judge continues to
enjoy considerable discretion in sentencing first felony offenders. However, as to
subsequent or repeat felony offenders, the statutes establish a series of presumptive
sentences that the sentencing judge must follow, within constraints.

One set of constraints applicable to presumptive sentences goes to the finding and
application of certain factors. The sentencing judge may increase a presumptive
sentence because of the presence of so-called aggravating factors or reduce a
presumptive sentence because of the presence of mitigating factors.

The second set of constraints under the revised Criminal Code is the referral of a
sentence to a three-judge sentencing panel. That referral may be made if, under
AS 12.55.165, the judge determines that manifest injustice would result from following
the strict presumptive sentencing scheme. ~ The sentencing panel apparently has

AS 12.53.165(a), captioned "Extraordinary Circumstances," provides:

(continued...)



Representative Eileen MacL'can 4 ]
March 30, 1993
Page 2

two choices. If, after consideration of the record and opportunity for argument, the
three-judge panel agrees with the sentencing court that a departure from strict
application of the adjusted presumptive sentence is necessary, the panel may impose
a different sentence. |If the three-judge sentencing panel does not agree that a
departure is necessary, it is to return the matter to the sentencing judgeso that he
or she may carry through and impose a sentence. So, in Heathcock v. State, 670 P.2d

1155 (Alaska App. 1983), the Court of Appeals observed:

... [A] departure from the presumptive sentencing scheme will not
turn on the evaluation of one judge. Rather, a departure from the

presumptive sentencing scheme under the provisions of AS 12.55.165

and AS 12.55.175 will involve the decision of four judges. First, the
original trial judge makes the decision to refer the matter to the three-
judge panel. Then the three-judge panel, if it agrees with the

evaluation of the trial judge, imposes sentence.

670 P.2d at 1158.

In 1992, the Seventeenth Legislature started to take away from the authority ofthe
trial court judge to make referrals to the three-judge panel. Those limitationshave
been set out in AS 12.55.165(b) and are in the nature of cross-references to
aggravating factors that do not warrant referral of a criminal sentence to a three-
judge panel. ~ By my reading of this new provision, if these aggravating factors are
present, then the sentencing judge must determine, among other factors, the
defendant’s prospects fcr rehabilitation and enter a sentence. The judge may not
find that "manifest injustice” will occur, so that the "extraordinary” remedy of referral
of the matter to the sentencing panel is not available.

JBC:gc:mi
93-288.glc

-/(...continued)
(a) If the defendant is subject to sentencing under AS 12.55.125(c),

(d), (e), or (i) [, the presumptive sentencing subsections,] and the court finds
by clear and convincing evidence that manifest injustice would result from
failure to consider relevant aggravating or mitigating factors not specifically
included in AS 12.55.155 or from imposition of the presumptive term,
whether or not adjusted for aggravating or mitigating factors, the court shall
enter findings and conclusions and cause a record of the proceedings to be
transmitted to a three-judge panel for sentencing under AS 12.55.175.

2 Under AS 12.55.165(h):

(b) In making a determination under (a) of this section, the court
may not refer a case to a three-judge panel based on the defendant’s
potential for rehabilitation if the court finds that a factor in aggravation set
out in AS 12 55.155(c)(2), (8), (10), (12), (15), (17), (18)(B), (20), (21), or
(28) is p.esent.
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AEFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 9, 1993
SUBJECT: House Bill 212 - sectional analysis (Work Order No.

8-LS0780\A)

TO: Representative Eileen MacLe;
FROM: Jack Che
Legislate

You have introduced House Bill 212 and, through staff, have asked me to prepare
a sectional analysis of the measure.

To reduce or eliminate disparity in criminal sentences, the criminal procedure code,
AS 12, subjects offenders convicted of certain specified crimes to presumptive
sentences. Presumptive sentences may be extended or reduced if the sentencing
judge, by a decision based on clear and convincing evidence, identifies factors in
aggravation or factors in mitigation of the sentence. AS 12.55.155(c) identifies a
series of factors to be considered by the court in aggravation or extension of a
presumptive sentence. Bill section 1 amends AS 12.55.155(c)(18) by adding a new
subparagraph under which the court may consider, as a factor in aggravation of a
criminal sentence based on a conviction for sexual abuse of a minor in any degree
(AS 11.41.434 - 11.41.440), evidence that the victim of the offense resided in the same
household as the offender or evidence that the offender occupied a position of
authority over the victim. The bill section offers a definition of the phrase "position
of authority™ by cross-reference to a definition of that term in the criminal code.

The criminal procedure code also provides for referral of certain criminal sentences
by the sentencing judge to a three-judge sentencing panel. Under AS 12.55.165(a)

(a) If the defendant is subject to sentencing under [a presump-
tive sentencing provision] and the court finds by clear and convincing
evidence that manifest injustice would result from. .. imposition of the
presumptive term, whether or not adjusted for aggravating or
mitigating factors, the court shall enter findings and conclusions and
cause a record of the proceedings to be transmitted to a three-judge
panel for sentencing under AS 12.55.175.



Representative Eileen MacLean
March 9, 1993
Page 2

However, subsection (b) c.f that section, added in 1992, limits the ability of the
sentencing court to make a referral of a sentencing decision to a three-judge review
panel in cases involving the application of certain aggravating factors. The
amendment to AS 12.55.165(b) made by bill section 2 places the aggravating factor
added in the previous bill section to the list of aggravating factors whose application
would not allow a sentencing judge to make a referral to a sentencing panel.

JBC:pl
93-176.pIm



NSBSD - CO 1D:907-852-5984 MAR 30 93

NORTH SLOPE BOROUGH SCHOOLDISTRICT
Box 169 «Barrow. Alaska 99723 -(907) 852-5311 >FAX (907) 852-5984

Maputo so, was

Nunxmlut Wol\nt

MunamliH School
Box 21029
AnakluvukPftW,

wmorsze  \WhOHONOr*lo mrSan m rrtm chairman
FAX(07) 6613402 jydiciary (DsjmmIfMw

Atgtik Eight Alaska statn Howso of Btoprosontutlsaa
Meade River School Junoau; AIaSka mf

Aigasuk, Alaska 99791
(907) 633-6318
FAX (007) 033-6216

Barrow W hshr$ Osar tsoproeontatlya portors

Borrow High School

Pouch 8950 #
Barrow, Alaska 99723

(907) 852-8950 St
FAX (907) 852-8069

support MB tfrs nfticA amends
atutes.

BMS Wolint
Barrow Middle School

Pouch 8950 that aut
Barrow, Alaska 99723

rity*

14:04 No.020 P.02

flOUGTt s

tho Alaska

It Is vary Important that pooplo In positions of
authorltx mtrar minor children not ho allowed to abuse
0

(907)852-8950 thank you. itfbvan do anything to assist you Inpassing

Arctic Fox this leclalatSon, ploaso contact mo.

Fred Ipalook
Flomonlary School
Box 450

Barrow, Alaska 99723
(007) 052-4711

FAX (007) 852-4713

[Uwotock Ftomi

Harold Kaveolooh School
Box 10

Kakiovik, Alaska 99747
(907) 540-6626

FAX (907) 640-6718

Nulgsut Tnppara
Trapper School
Nuigsul, Alaska 89789
(907) 480-6712

FAX (907) 400-6621

migog mtpoomt

Tlklgaq School

Box 148

Point Hope, Alaska 98786 PM M /cretm
(907) 368-2662 Or2663

FAX (907) 360-2770

Cully Q ivvliti Smnm&wr JUMtama

Culy School SmprwmnntmtImi»af/rmu MtteS&au
Point Lay, Alaska 89769

(907)833-2311

FAX (007)833-2315

AbkHuikh*

Alak School

Box 10

Walnwrighl, Alaska 99782
(907) 763-2541

FAX (907) 703-2550



North Slope Borough School District

RESOLUTION 93-12
AMENDMENTTO TITLE ELEVEN
OF THE ALASKA STATUTES

WHEREAS the North Slope Borough School District is strongly
committed to the education and safety of its students; and

WHEREAS the NSBSD and the people of .Alaska entrust the education
and safety of their students to the teac'.ers of the State; and

WHEREAS a breach of that trust involving the sexual contact of a
student by a teacher causes irreparable harm to the student and society
and, further, undermines the educational mission of the NSBSD and
the State of Alaska; and

WHEREAS the NSBSD does not believe the criminal code sufficiently
addresses sexual contact between a teacher and a student and, further,
that likely punishments for teachers who have sexual contact with
students who have been entrusted to them by the State and their
families neither sufficiently reflects the trauma suffered by the student
and society nor the intolerance which the people of the State of Alaska
have for such conduct.

NOW, THEREFORE, BE IT RESOLVED that the NSBSD Board of
Education strongly urges the Legislature of the State 0.? Alaska to
amend the criminal code (Title 11) so as to designate sexual contact of
a student by a teacher as sexual abuse of a minor in the first degree;
and

BE IT FURTHER RESOLVED that the Superintendent shall take such
action as is necessary to make known and urge the immediate adoption
of this position of the NSBSD to the Legislature and the Association of
Alaska School Boards and the Alaska Association of School
Administrators

Introduced: 2/09/93
Addfrted: 2/09/93 ,

Edith Vffiwfsfrassife Acting President Board of Education

(Aamopt, Superintendent

PcucM 169 + Barrow. Alaska 99723 =« (907)352-5311



rATUTES SUITLEMENT § 11.41.410

Wiy UtHiKtV »mc ) where
lie*'sInlcs llirnry cf the millflgr. kithmp-
ini», nm| robbeg offenses wns ilint ricfen*
nnl?, committed (lie murder nnd gnrrlrd

uul llie kidnapping olid rohbery In defense

of Iliolr cocaine” dInlrlbiitlon business.

Mntlilx v. Sinle, 778 [\2d 1IGI (Alnskn

Cl. App. 19891

Sexunl nssnult nnd kidnnpping, elc.
Convictions for kidnnpping nnd Sexual
nssnult do not merge. Yenrly'v. Sinle, 805
\2d PR7 (Alnskn "Cl. App.” 1091).
Sentences theld. .
In nrcoid willi first_pnrngin
v, 981|n|e, 805 \2d 987" (Alnsk

ﬁh' Yenrly
1091)

Cl. App.

A lotnl term of twenty-five yenrs wijlli
Icn yenrs suspended wns nol excessive
where sentence represented conviction of
one class A felony (convictions of nllerna-
live rounla of ntteniptcd kidnnpping were
merged Into n single count), Ihree Class C
felonies (third-degree nssnult), nnd two
dnsi A miadeinriora (reckless endanger*
nient); lids wnn so under the circum®
snnces of this cose, even though defen*
dnnt wns n first ofTendcr. linimey v. Slate,
Cl. AZDJJ Op, No. 1227 (File No. A-2GI0),

I\ 1892

Clicd In lirndoii v. Sinle, 778 \2d 221
(Alnskn CI. App. 1989).

Sec. 11.41.320. Cuslodinl Interference In the first degree.

NOTES TO

Prosecution not hnrreil. . — Alnskn
ﬁrosecutlon fur cusindin| liiterfcicnce,
nsed on defemlnut's net of Inking his son
mil of (lie sinle on or nliout August 2,
1988. wns nol hnrred by nn Arizona con
vidlon for custodiol Inlerference m: nr
nliout Mnrch 9, 1990, nnd based upon lig*

Sec. 11.41.370. Definitions.
NOTES TO

g{unled in Alnui v, Sinle, 7(L1P.2d 1081
(Alnskn Ct. App. 1990).

DECISIONS

fondants net nr kee inﬁ his son from the
lawful custody nf the sou's nolurnl
mother. The two charFes encompassed dif*
ferenl nets nnd could support different
charges. Senmnn v. Sinle, 825 P.2d 007
(Alnskn Ct. App. 1992).

DECISIONS

Article 4. Sexunl Offensefl.

Section . .

410. Sexual nxsnull in the first degree
120. Sexunl nssnult in tho second degree
425 Soxunl nssnult In the third deq[ee
4.14. Sexunl nbuxc of n minor In the Tirst

egree o
11G. Sexunl nbuse of n minor in the sec-
ond degree

Section
438. Sexunl nbuse of n minor In the third

degree )
440. Sexunl nbuxc of n minor In the
fourth degree = .
455, Unlawful éxploitation of n minor
470. Definitions

See. 11.41.410. Sexunl nsnnult In llie first degree, (n) An of-
fender commits llie crime of sexonl nssnult in llie first degree if
(1) Lite offender eugngcs in sexunl penetration with another person

without consent of Hint person;

12) the offender attempts to engage in sexunl penetration with nn-
olher person without consent of Hint person and cnusco serious physi-

cal injury to Hint person;

10

§ 11.41.410 (JniMiNAL Law 5 11.41.410

(3) the olTcuder engages in sexunl pcuetrntinn witli miotiier pcrRou

(A) whVj'lhe oirendcr knows is menially incnpnhle; and

(1) who is entrusted to tho olTender’o care

(i) by nulliorily of low; or

(i) In n facility or program llmt is required by Inw to be licensed by
tho Department of ilenllli nnd Social Services; or

(4) Hie offender engages in sexunl penetration witli n person wim
llie offender knows is unawnro Hint a sexunl net is being committed
and

(A) Hie offender is n lienllli care worker; nnd

(H) the olTonsc lakes place during llie course of professional treat-

ment of the victim.

(b) Sexunl nssnultin llie first degree Ibnn unclassified felony nnd is
punlohnblc as provided in AS 12.55. (§ 3 cli ICO SLA 1978; nm 5 8 cli
102 SLA 1980; nm 5 6 ch 143 SLA 1982; nm § 10 ch 78 SLA 1983; nm
5 1ch 9G SLA 1988; am § 7 ch 4 SLA 1990; nm 5 5ch 79 SLA 1992)

Effect of nmcmimenls. — The 1090 llie 1092 nmemIment. effective Septcm*
nmemimenl, effective Felirunry 2, 1000, tier M, 1092, In subsection (nl, substituted
deleted "lleing nlﬂ ngc" nl the beé;mnlng “offender" Tor "person” nnd "defendant"
of pnrngrnphs (n M) nnd ﬁn)Z,nd ed "or |||r0u%1_l|out pip subscQlon, lidded pnm-
nl llio "end of [<nrgrnpli ‘(n)(2); deleted gmpli (4), and ninde minted ntylnlic
"Being over llie n%n of 18" nt the begin-  cliongee.
ning of pnrnginph (a)(3); nnd mode h
minor chnnge™ In punctuation.

NOTE9 TO DECISIONS
. Uoncrnl Connldorntlon.

|. OENEItAL CONSIUELLATION. tintlon with n child could not properly

support sepnrnle ncnloncen nnd’ convic-

Cnnviclinne for two nrpnimlo of- tions for both olffcnncn. Yenrty v. Shle.
fonece did not conolltulo doublo jenp- 806 P.2d 087 (Alnskn CI. App. 1991).

nrd&l. — Where evidence showed Hint de-  ““gcxun| nssnult nml kidnnpping, etc.

fendnnt lind shghtly penetrnlod the vic- convictions Tor kidnnpping ‘nnd Sexuni

lim’n vnginn one"evening nnd forced her to c it do not merge. Yenrty v, Stnte, 806

erformtclinlin on Idm the lie.| morning,
Phe liVo.ncin were entnclently dinlincl, f%r T.2d 987 (Alnskn Ct. App.” 1001).

double Jeopnrdy purposes, to support con-  gentence upheld.
vele o e frses oy 56 A L. 2, 710 A0 L
e, 191°P 201020 Anekn Ct App. {30568 Clof JRnsin bt Agp 1080,
Mérger of eexunl neonult nnd nexunl  Quoted In Msrcy v, Stste, 823 P.2d GGl
nliuno “convictionn. — Dernndnnl'n con-  (Alnskn Ct. App. “1091).
victions for nexunlly nnsmilling n twelve ~ Cited In PmKer v. Slnle, 779 P.2d 1246
yenrold hoy nnd nexunlly nhuning the hoy %Alnskn Ct. Agp. 1080); Cnpwell v. Sinle.
merged, where n single net ofnextin pong- 823 P.2d 1260 (Alnskn Ct. App. 10911



511 11-120 Alaska Statutes Supplement 5 11.41.426

See. 11.41.-120. Sexunl nssnult Ir llie second degree, (n) An of-
fender commits llie crime of sexuni osnnult in Ilie second degree if

(It the offender engnges in sexunl coninct willi nnollier person
willioul consent of llint person;

(21 llie olfender engnges in sexunl conlInct willi n person

(At ivlio llie olfender knows is niRiilnlly incopnble; nnd

(D1 wini is entrusted to the offender's enre

(il by nullinrity of Inw; or

liil in n facility or progrnin Hint Is required by Inw to be licensed by
Ilie Deportment of Health nnd Socinl Services;

I-'ll Hie olfender engnges in sexunl penetration with n person who
Ilie nlfendnr knows Is

*A* menially incnpniile;

illl incnpncitnled; or

(C1 uumvure Ilint n sexunl net iR being committed; or

1-1) llie offender engnges in sexunl conlinct with n poison who the
olfender knows is unnwnre Hint n sexunl net is being committed nud

(A- the offender is n henllli care worker; nnd

("1 the olfcnse tnkcs pince during the course of professional treat-
ment of the victim.

(hi Sexunl nssnult in the second degree is n clnss 15 felony. (§ 3 ch
Ilifi 31.A 1978; nm 5 1ch 78 SLA 1983; nm 5 2 cli 9G SLA 1988; nm
58 ch -1 SLA 1990; am 5 Geh 79 SLA 1992)

o((+it el nmomImenin, — 'llie 1910 Tho 1(t02muenihuonlffTeclivoScptem*
tiiiii-tiilittsiil, d freliv* February 2. 100U, her 11. 1892. In nubxcclinn (n). milled Sub-
di-lcled "Heiiir NVCr llie NRe of 18" ol Ilie  pnroRrapli (3HC) nnd paragraph (11 nnd

lii-RiiiiiliR of pnrnnraplin In]i2| nnd In]13).  nmde icinltd nlylintic changes

Sec. 11.41.-125, Sexunl nssnult In the third degree, (n) An of-
fender commits the crime or sexunl nssnult in the third degree if the
offender engnges in sexunl conlnct with a person who the offender
knows is

(Il mentnlly incnpniile;

21 incnpncitnled; or

(31 unnwnre Hint n sexunl net is being committed.

bl Sexunl nssnult In the third degree is n cinss C felony. (§ 3 ch 96
SLA 1988; am 59 ch 4 SLA 1990; nm 57 ch 79 SLA 1992)

. Effort (if nim-iidnienl*. — The 1990 Tho 1992 onip
iimnndineill. effective Frlnuarr 2,.1990, her 11, 1992, ad
deleted bring over llie ORe of IH" pieced-  mode relnled nl
inn_"llio oircmler" In'\ﬁulntcllnn al ntul

MMMfilp pnrnRmpli InM2).

nilmchf, effective S(i})lcm-
ded Fnrogrn h (h)(3) nnd
ylintlc chnnRen.

§ 11.41.434 Criminal Law § 11.41.434

Sec. 11.41.434. Sexunl nlnmo of n minor In the first degree,
(n) An offender commits the crime of sexunl nbuse of n minor in the
first degree if

(1) boing 1G yenrn of ngc or older, tho offender engnges in sexunl
penetration with n person who ib under 13 yenrs of nge or nidR, In-
duces, cnunee, or encourngen n person who is under 13 yenrs of nge to
engage in sexunl ponotrntlon with another person;

(2) being 18 yenrs of nge or older, the offender engnges in nexunl
ponclrntiou with n person who Is under 18 yenrs of nge, nnd the of-
fender In the victim's linturnl parent, stepparent, ndoplt| parent, or
legal guardion; or

(3) being 18 yenrs of age or older, the offender engages in sexunl
penetration with a person who is under 10.yenrs of nge, nml

(A) tho victim nt the time of the ofTcnso Is residing ill the some
household nB the offender and the olfender hns nulhorily over the
victim; or

(1) the offender occupies a position of authority in relation to the
victim.

(b) Sexunl abuse or n minor In tho first degree is nn unclnnsificd
Telony nnd io punishable ns provided in AS 12.55. (5 2 cli 78 SLA
1983; am 5 3 ch GG SLA 1988; am 5 1 ch 151 SLA 1990)

Effect of amendment*. — The 1990 IeRIninllve teller of Intent In connection
omendment rewrote pnm<<rephs (e)(2) nnd  willi the amendment of euliaccUon (n) bg
@) . | 1. ch. 151, 8LA 1990 51108 0SSlt 3G

Legislative Itlelory reportn. — For  (Jtid)), eee 1990 lloure Journnl, p. 1199,

NOTE8 TO DECI810NS

Specific Inlont In no lonRcr an ele- dnnl lo rut on outrehullnl. Cox v. Stole,
mcent of sexunl abuse of a minor. Uoggese 805 P.2d 374 (Alnskn CI. A?p. 1991).
v. Stnte, 783 1'.2d 1173 (Alnskn Ct."App. Mergeroraﬁxunl nno UIJ apd aexunl
19 %) L , ahune“conviclinna. — Oefendnnt’a con-
8 nviction upheld. - ~Evidence Blip- vldlon* for »exually onsnu ling a twelve
ported derondonl’e conviction ofaltemglcd 7'" old boy nnd sexually abusing | ie boy
nexgnl nshsmtj)[t In| Uh.e firnl dlggrlee,dw err]e }'.>'|R'd- «"}'Kl*« or.e.unl peng-
e brought hin elghtyenr old elepd.ugh- li W Rl !
Fer andgamme syrt?ﬁ I)r,no a balk c%m gnd l\%‘%%{t Mpamte ge”tew%m%ﬂff ‘ygul"]"ﬂ
anked the child f she would lick tho nyrup  BO(. p2d 087 (A\nn|<n c, App loo1f
from Id. penln, and the rad that a wet  Sontenc<l up|lc,].
drop of nyrup wne found on tho counUr In nr(ll p(ragrnp|,.Yeerty
eupported’ the conclusion Hint he aclunlly 'y g()|le 8,5 p2d ne7 ,A|,T,B'ct. App,

opened the eyrup nnd poured some jggQ,
amount or Jt. Mitchell v, Slate, 818 P.2d ApE)h'eden Simpnon v. Slate, 790 P.2d
yKd ct.
u C
9

1103 (Alaska Ct. App. 1991). A \pp. 19901,
Conviction revcracd. — Defendant's oted In linrris v. Stnte. 790 P.2d
Jury trinl conviction wne reversed, where 1379 (Alaska Cl, AEp. 1090).
a psychologist's rebuttal eslimony llint  Cited In Onlerbnck v. Sinle, 789 P.2d
liecndno the victim rnve n dctnlied nc- 1037 (Alnskn Ct. Ai)p 1990);" Cook v.
count or the nexunl nbuxe, nlie hnd heen Stole, 702 P.2d 682 (Alnskn Cl. Aé)'
nexunlly nbused, nppronehed pinin error 1990)- Cnpwell v. Stnte, 823 P.2d 1260
nnd the trinl court refuxed lo nllow defen- (Alnskn CI. App.  1091).



i 11>11.430

Alaska Statutes Suitlemeijt § 11<11<130

See. 11.41.430. Sexunl nbiiBO of n minor In tin* second degrco.

second degree if

111 being 10 yenrs of nge ur older, the offender engnges in sexunl
penelrntiou willi n person who is 13, H, or 15 yenrs of nge nnd nt lensl
lhrco yenrs younger timn the oiTender, or oids, induces, causes or
cncournges n person who is 13, 14, or 15 yenrs ornge nnd nl lensl three
yenrs younger timn Ilie offender lo cngnge in sexunl penctrnlion willi

nnotber person;

12) being 16 yenrs or nge or older, llie offender engnges in sexunl
conlnct willi n person who is under 13 yenrs of nge or nlds, Induces,
causes, or cncournges n person under 13 yenrs of ngo lo engage in
sexunl contncl willi nuolher person;

13) being 18 yenrs of nge or older,the oiTenderengnges in Rexunl
contncl willi n person who is under 18 years ofnge, nnd llie of Tender is
Illie victim's nnlurnl parent, 6leppnrenl, adopted parent, or legnl

gunrdinn;

MI being 16 yenrs of nge or older, the ofTender nidR, induces, cnuscs,
or cncournges n person who Is under 16 yenrs of nge lo engnge in
conduct described in AS 11.41.465(n)(2) — 16); or

15) being 18 yenrs oT nge or older,llie ofTenderengnges in sexunl
contncl willi a person who is wunder 16 yenrs of nge, nnd

(A) llie victim nt Ilie lime oT the offense is residing in Ilie snine
household as Ilie offender and llie ofTender lins nulhority over llie

victim; or

fill Ilie oiTender occupies a position of authority in relation to llie

victim.

Ib) .Sexunl nbuse oTn minor in llie second degree is n clnss 11 felony.
<2 ch 78 SLA 1983; nm 5 4 ch 66 SLA 1988; nm 5 2 ch 151 SLA

19911)

Effect of ninriiilinciils. — The 1990

niunudiuenl rewrote porngtnplis InllO1 mid
L.rglsinllve lilslory reports. — For
NOTES TO

_"Fenmlc._ lircnsl." = Tlie legislature
inlendn| Mini llie tenn Temnlc brenel," no
used In Ilie elnlulory defliiltlon of "sexunl
mnincl* mntnined In AS. 11.81.9001)(G3,
he npplleil occaiilljir I,n.||e*p|n|n meaning
rc mt_mr{q lo nil feiiinle* rsgnrdless nf
UR" nr di'Rtec of ilevcinpmenl. Sleplmn *.
SInIF, 810 I'zd GO! FAInska Cl. App.
e

HL | o L -

|D fence of rniniinilerxtnnilliiR no lo
victim's nge. — Defeiidnnt won enlilled
In dcfrnd on llie ground that lie leminn-

qui_slative |el(er of Intent In connection
willi lie nnieiidinenl of etilisoclion In) ||g
» 2. cli. 181, SLA 1990 (IICS CSSII 308
(Jud)l, nee 1990 Mouse Journnl. p, 4199

DECISIONS

olily lielleved llie llilrlecn yeor old victim
wnn nixteen yeoio of sRe dr older, where
innnl of llie Information lie knew oboul
her come from n telephone cnnverrintlon
with her In which lie clrilmed idie dim
cussed her prior sexunl lilntnry mill expo-
rlence In dcinll. Tlihhs v, Sinle, 8H 1"Id
718 (Alaska CI. App. 1001).

McrRer of counts. — Defendant's con-
vicllono for orxunl shuae of nminor In (he
second deRtee for rligitnl Penelr_nllnn. Sex-
uni nbuno of n mindr In the third degree
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fur lunching llio victim's hrcnnln, olid sex-
uni nhuno 0f s minor In the second degree
for cunnllinft(in merged, nnd he olimild
linve been sentenced only on n smﬁ,le
count of sexunl nbuse of i minor In Mlie
eecond degrco. Newnome v. Sinle, 782
34 Ga0 Ainskn Ct. App. 1980)

Erroneous ndminnlon of wltiicnn'e
trollmnn{/ _over defense objection, llinl
defendnnt lind once ndmiUed being'ecxu-
nlly phuocd nnn bog by bin fnlher necenol-
tnled revernnl of defendant’s conviction,
where such errnr, when considered In
coinhinntlon willi oilier errors, nppredn-
hly affected llie Jury's verdict nnd de-
gnved defendant of ri fslr trial. Nelson v.
llgnglg, 782 P.2d 200 (Alneka CI. App.

Cnnvicllon ypheld, — Evidenco wnn
sufficient to_misinin defendant's cnnvlc-
llon whole (lie stole relied ntihsinnlinlly
upon the seven-year old victim's qr,mld
Jury testimony nnd her Interview willi nn
Invenllgntln% olTicer which wns video-
taped nnd plnyed lo the Jury lo sustain Iho
hurden ofEroof. Sheldon v. SInle, 700 P.2d
831 (Alnskn Ct. App. 1990).

Senlcnco uphold.

See Sinle v. Clnrk, 782 P.2d 308
(Alnskn CI. APP 1089). .

Sentences nf'ten yenro with four yenn
suspended on ench of two counts of sexunl
nbuse of n minor In the second degree,
ouch leniences to run consecutively to
dant’s soven yenr sentence which ho wnn
serving In nnollier sinle, were affirmed
wheretho record cntnhllsiicd llint he lind
a long history of sexunl Involvement with

ench oilier nnd consecutivelﬁf lo defen-

Sec. 11.41.438. Sexunl nbuse

children. Kirlln v. Sinle. 779 P.2d 12GI
(Alnskn Cl. ApE. 1089),

Sentence of 180 tinys, with 180 dnvn
suspended_ end probation, wns slflrmed,
where tlieio wss no evidence Hint (lie vic-
tim sulTered nny physical or psychological
injury, nml appropriate therap[)( lo rcsnlve
deferidant’s probléms wss svnfishlc in 1ds
community. Snlo v. Cnpgjolm, 779 P.2d
1208 SAInskn Ct. App. 1989).

Sentence of ten yenrs with four yenrs
suspended, In llie ésse of n lIrs| offénder
convicted or six counts of sexunl nbuse of n
minor in the second de%ree, wns nlflrmed.
where defendant wns the victim's music
teacher nnd_Ills abuse of (he student-
tencher relationship mode Il an exception-
allg eggrnvsled ense. (Jslrrbnek v. Sinle.
789 P.2d 1037 (Aloskn Ct. App. 10901

Sentence held excessive,

See Weiss v. Sinle, 781 P.2d 261
(]Alnskn Ct. App. 19B9I; Dnvls v. Stnte.
93 P.2d 1081 SAInskn Cl. App. 1D9LI).

Senlenco_held Inndeiiuntc. — Sen-
tence requiring 1,000 hoilis of community
work, while suspending Ilie entire lerm of
Hires yomn'incarceration Imposed upon s
27-|5renr-o|d gym lonelier convicted of sex-
ya 2/ nhusiig n 11-yenr-old female stu-
denf, wns disapproved, where llje sen-
tence unduly dePredated llie significance
of Ids misconduct nnd Inndcqunloly served
the senlenrlitg goal of commumtg con-
demnation. SInle’v. Jackson, 770 I'.2d 320
|Alnskn Ct. App. 1989).

Cllod In Geer v, Slate, 778 P.2d GD9
(7Alnskn Ct, ApR. 1989); fInyrs v. Sinle,

90 1".2d 713 [Alnskn Ct. App. 1090).

of n minor In the third degree,

(n) An oiTentler commits Ilie crime oT sexunl nbuse of n minor in the

third degree IT

(1) being 16 yenrs of nge or older, the oiTender engages in Bexunl

conlncl with n person who Is 13,

14, or 15 years of nge nnd nt lensl

three yenrs younger timn the oiTender; or

(2) being 18 yenrs of nge or older, the oiTender engages ill sexunl
penetrnlion willi n pereon who is 16 or 17 yenrs of nge nnd ot lenst
Ilirec yenrs younger timn the offender, nnd the ofTender occupies n

position of authority in relation

to the victim.

(b) Sexunl nbuse of n minor in the third degree is n clnss C felony.
(5 2 ch 78 SLA 1983; nm 53 ch 151 SLA 1990)
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Effort nf niiimilmenIR. — llie M||3 Irgialnlive teller nT Intent In connecnon
mliln| pnr«rnltli (nl2> nn WI||I llie n|nendmen| ofnuluccllon In) g/
made rrinlrj elvilefic cimngra. | 3.cli. 151. S 1) IC'S CSS|I 38B

Lrglalnlive Tilslory rcporln. — For  fludll, nee 1990 Itmme Journal p. 4109.
NOIES TO DECISIONS

Merger nfenunla— Drfrndant'a can-  for cupiillingua |nr|ged nnd lie elionld
viclfnnn roricxun! abuse of a mingr In llie  linve been nentenccd only on r. aln Ie
necond ileR. ce for digital renetrntlon, ae*.  count of itexunl nluiee Cr @ minor In

o”r'IBUEﬁ?n” ?rech?{nl’“aHFSn'a'terandﬁ%é?F p S8"ed PRt LR V1ol 782
unl nhuse 0 nm|n0r In Ilie eccont! drgree

Sec. 11.41 <140. Sexual nhuse of n minor in (he fourth degree,
lal Aa oircnder commits llie ciimo of sexunl nbuse or n minor in llie
fourth degree if

Il being under 1G yenrs of ngc, llie nlTender engnges in sexunl
penetration or sexual coninct witli o person who is under 13 yenrs of
ngc nnd nt lensl three yenrs younger timn the offender; or

12) being 18 yenrs of nge or older, the ofTonder engnges in sexunl
conlinct with n person who is 10 or 17 yenrs or nge nnd ot lenst three
yenrs younger timn liie oircnder, nnd the ofTender occupies n position
or authority in relntion to the victim.

thl Sexunl nbuse of n minor in the fourth degree is n clnss A misde-
meanor. i§ 3 ch 1GGSLA 1978; nm 5 9 ch 102 SLA 1980; mn 5 3 ch 78
SLA 1983; nm 5 1 ch IG1 SLA 1990)

Effect or nmeitiJmcMla. - Die 1990 IrRiIntivc teller uT Inlent In connection
ninendmenl milled Pnrnﬁmph InlI21 nnd ~ with the ninendmenl of nuliaectlon (n) b
inmle lelnled nt}rlm ic cliongen. 4, di. 151. SI.A 1090 (IICS Y SI) 26

Leglalnlive lilnlory rcporln. - For  (Judl), nee 1900 lloime Jouinnl, p. 4109,

Sec. 11.41.455. Uninwful exploitation of n minor, (n) A person
tils Hul crime nr uninwful exploitation of n minor iT, in the sinle
ami with the intent or producing n live performance, film, audio re-
curding, photograph, negative, slide, hook, newspaper, magazine, or
other printed material Ilml visually depicts the conduct listed in (1) —
«71of thin subsection, the person knowingly induces or employs n child
under 18 yenrs of nge lo engage in, or phnlogrnphs, films, records, or
televises n child under 18 yenrs or age engaged in, the following nctunl
or sinminletl conduct:
111 sexunl penelrntiiin;
t21 the lewd touching of nnolner person's genitals, nnus, or hrenst;

131 Ilie lewd touching by another person of the child's genilr.ls,
nnus, or breast;

MI uinsltirbnLiuii;

IGI bestiality;

iGl llie lewd exhibition of the child's genitals; or
17» sexunl ninsocliiom or sndisin.
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th) A pnrent, legnl guardian, or pennon linving custody or control of
n child unde,r 18 yenrs of ngo commits the criino of unlnwful exploitn-
lion of n minor If, In tho stnto, the person permits the child to engage
in conduct described in (n) of this section knowing llint the conduct Is
Intended to he used in producing n live performnnce, Rim, ntidio re-
cording, phologrnpli, negative, slide, hook, newspaper, mngozine, or
other printed material that visually depicts the conduct.

(c) Unlnwful, exploitation of a minor in n clnss D felony,

(d) In this section, "audio recording” means n nonbook prerecorded
item without n visual component, nnd includes n record, tnpe, cnsnctle,
and coinpnct diRc. (§ 3 cli 16G SLA 1978; nm 5 1ch 67 SLA 1983; nm
8§ 1 — 2, 3 ch 1G1 SLA 1990; nm 5 8 ch 79 bLA 1992)

Effect of nmemIments. — The 1990 The 1992 amendment, effecnves;)tcm
amendment Insetted "nudlo recording” In  ber 14. 1092, added pnraRrnph (n)I7) nn
anhsectlons (a) and thl; Inserted "records"  msde related stylistic chsnges.

nenr llie end of lire Introductory pi.fa-

?mplw)n subsection (a); nnd added aubscc-

NOTES TO DECISIONS

é)phed In lInrrla v. Slote, 790 P.2d
1379 (Aloakn Ct. App. 1990).

Sec. 11.41.470. Definitions. For purposes of AS 11.41.110 —
11.41.470, unless the context requires otherwise,

(1) "health enre worker" IncludeB n person who Ibor purports lo he
nn anesthesiologist, acupuncturist, chi4prnctor, dentist, licnllh nide,
hypnotist, tnussngo therapist, mentnl health counselor, midwife,
nurse, nurse prnclitionor, osteopath, nnluropnlh, physical therapist,
physical therapy assistant, phyBicinn, physician's assistant, psychia-
trist, psychologist, psychological nssocinlc, radiologist, religious heal-
ing practitioner, surgeon, x-ray technician, or a substantially similnr
position;

(2) "incapacitated" means temporarily incapable of npprnising the
nature of one's own conduct nnd physically unablo to express unwill-
ingness to net;

(3) "legnl gunrdinn” means a person who Is under a duly to exercise
general supervision over a minor os a result of a court order, statute,
or regulation, nnd includes foster parents nnd stnIT members nnd other
employees of group humcs or youth correctional facilities where n
child Is placed ns a result ofa court order or the action of the division
of family und youth services, nnd police officers nnd probation officers
when thoso officers nre exercising custodial control over a minor;

(4) "mentally Incapable" means suffering from a mentnl disease or
defect that renders the person incnpoble of understanding the nnturo
or consequences of the person’s conduct, Including the potential for
harm lo that person;

17
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5) "position of nutliority” menus nn employer, youth lender, scout

lender, conch, lenclicr, counselor, school ndmiulstintor, religious
lender, doctor, nuise, psychologist, gunrdinn nd litem, Imbysiller, or n
suhstnntinlly similnr position, nnd n police ollicer or prohnllou officer
oilier timn when the ofliccr is exercising cuslodinl control over u
minor;

(G) "sexunl net” menus Bextut! penetration or nexunl contncl.

(7) "victim" menus the person alleged to hnve hcen subjected to
sexunl nssnult in nny degree or sexunl abuse of n minor in any degree;

(8) "without consent" means tlint n person

(A) with or without resisting, is coerced by the ubo of force ngninsl n
person or property, or by the express or implied thrcnt ofdenth, immi-
nent physical injury, or Kidnnpping lo be indicted on nnyonc; or

1) is incnpncitnled ns n result or nn act of the defendant. (5 3 ch
IGG SLA 1978; nm § Gch 78 SLA 1983; nm 5 5 ch 90 SLA 1988; nut

5 28 ch 50 SLA 1989; mn 5 Gch 151 SLA 1990; nm 5 9 ch 79 SLA
1992)

[lcvisnr'n notes. — Reorganized In  amendment added pnrngrnphs (2) nnd (1)
1988 lo alphabetize the defined Icrinnnnd ~ (imw (1) nod (811 .
in 1990 nnd 1992 lo mninlnin alplinlicticnl ~ The 1992 ninendmenl, effective Sojplctn.

0l'le . her M, 1992, added hs (1) end
Etffect of nmemiments. — 'llie 1990 (Celr added prmginphs (1} en

Article 5. llobbcry, Extortion, and Coercion.
Section ) )
501). Robbery i the flint tlpgice

Sec. 11.41.500. Itobhery in the first elegree. (n) A person com-
mits the crime of robbery in the first degree if the person violnles AS
11.41.510 nnd, in the course of violating Hint section or in iinmcdiulc
Might thereafter, tlint person or another participant

n is mined with n deadly vvenpon or represents by words or other
conduct that either Hint person or another participant is so armed;

12) uses or attempts to use a dnngerous instrument or n defensive
wenpnu or represents by words or other conduct Hint either Hint per-
son or another participant is armed with a dnngerous instrument or n
defensive wenpon; or

(3) causes or attempts to cnusc se. ious physical iiyury lo any per-
son.

Ib) Robbery in the first degree isa clnss A folony. (8 3 ch IGGSLA
1978; am 5 1 ch 59 SLA 1991)

Effect of Amendments. — The 1991 inserted "or n defensive wenpon" Il two
Amendment, effective September 16,1991, pieces In pomgrnph fn)(2l.

18
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NOTES TO DECISIONS

if
1. Oenernl éonsideration.

I. UENEIIAL CONSIDERATION.  did not see defendant remove money fram
o ) her Jacket, aha heard the velcro on llie
Admissibility of evidence. — Where  Jacket bemg ripped open and was lherr
evidence of cocaine possession nnd snle  fora aware that defendant was taking liei
would have hcpn admissible on murder,  money. Napoyonnk v. Slate, 793 °I'2d
kidnapping, nnd robbery chnrgee, but the 1050 gAlaska Ct. App. 1990).
murder, robbery, and” kidnnpping evi-  8entence upheld,
dence would nol’have teen admissible on In accord with main pamphlet. Markm
the cocnine char?e*, the npproprinte ac- v. Slate, 829 P.2d 1191 (Alaska Ct. App
tion upon anen from conviction on alt  1992).
count® wns lg vacate the cocnlne convic-  Sentence reversed.
tions _hill affirm the other convictiona. ~ Tolal sentence of flRy yenra, Imposed
Mathis v. State, 778 P.2d 1161 (Alaska  nflor convictions of two Counts of first rle
Ct. App. 1989). i gree robbery and two count* of third de
Joi aer of chnrgca. — Cocaine 8re0 assaulf, Wasclearlz mistaken, when
charges nnd murder, kidnapping, nnd rob-  Qefendant was a youthful offender who
bery charges were properly Joined, where  had never before demonstrated a procllv
the slate'€ theory of llie murder, kidnnp- Ily toward comparable acta of aggravated
ping, and robhcry olTenees was that defen-  violence and the court's decision lo hose
"”ﬁ% e e aied O haias nCoT i, wea umSINed
oyt the kidnnpping end robbery In defense
of their coc%Fnegdiatrlbullor){ husinees, ~ DeOross v. Slate, BIG f'.2d 212" (Alaskn

Mnthin v, State. 776 P.2d 1101 (Alnskn ~ Cl._App. 1991).

e A & upported et (d t 12?6tg§|£kyez¥v|°°£\np% Ul
videnco ‘supported defendant's . App. ;

conviction, wherpeP although the victim, V. S ﬁe, 807 N2d 1102 (Alneka Ct."App.

whose head was covered by a pillowcase,  (091).

See. 11.41.510. llobbery In the second degree.
NOTES TO DECISIONS

Quoted In Nnpnyonnk v. Sinte, 793
P.2d 10G9 (Alnskn Ct. App. 1990).

Chapter 40. Offenses Against Property.

Article .
L 1cheR and. Related OrTentes (Hi 11.10.130 11.40.295)1
3. Arson, Criminal Mischief, nnd Related Offenses (I'11.49.482 )

Article 1. Theft nnd Relnlcd Offenses.

Sectig
130. THeR In the second degree
295. Trior convictions
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[l) ir a victim desires notice under this section, Ilie victim shell
maintain n current, vnlid limiting ndJrcss on Tile with the conimls-
sinner of corrections. The commissioner slinl! send the notice to the
victim s Inst known nddreFs. The victim's nddress mny not he disclosed
to the oircnder or lo the offender's attorney. (!) 12 ch 1GG SLA 1978
nm 5 27 cli M.JSi,A 1982; nm 5 Gch GOSLA *989; inn « 7 - 9ch57

SLA 1991)

Effccl of nptrHtintenU. — Tlie 1991
ntivrtisbiinil, effceRvc September 15, 1991,

In «ulte(cHnii till, nildri) (lie Innp.unp,e be-

uimiiiig "nnil linn llie r[f»bl lo pive sworn

lepllinony" lo llie end or llie mihnrclion; in
nlilincclioti (0, ihflertrd "wriRen"; nnd, In
nulmeclion (p), innerlcil “(mlimony, or
unnwaorn ornl ptrneiitnlion.’

See. 12.55.090. Urnnting of [irolmtion.
NOTES TO DECISIONS

I Ceiiarnl Emisitirtntion

I. OKNEItAI. CONSIDFIIATION,

_Omni c-in.io Inr rcvnenllon  Where
[lie iccmil pninletixlics tlint, nDer two eepn,
rnle .tinti‘on piobntlon, nnr prohntlon re*
I'ocnlivn ncllon, nml n_nulitihntinl period
nfenameling, the (Icfciitihnl linn perpinted
in the .nniné pnttern or cilnjinnl miscon-
chid Hint led"to hin originnl cnnvidionn,

Sec. 12.55.199. Conditions in
NOTES TO
I Ihiieml Cininidcintioii.
| OENEHAI CONSIDEItATION.

Cited In Hurt v. Sinle, 823 P.2d IT
"Alnnkn ('( App. 19011

tlie ncnldictng court properly found pood
cnuna In rvoke ptotmtinn. Krhier v. Stnte,
798 P.2il 88!) (Alnskn Ct. Az%] 1990),

{{Iulled In‘Stnte v, Sinnel, 807 1".2d 813
(Alnnkn Ct. App. 1991).

Cited in Wylie v. Sinle. 797 P,2d GDI
g\lnnkn Ct. App. 1990L: Durt v. Stole, 823
2d M (Alnnkn CI. App. 1991).

prohntlon.

DECISIONS

Sec. 12.55.115. Hxing eligibility for tllocrellonury pfirulc nt

sentencing.

NOTES TO DECISIONS

Amlgc muni net Tnrtli reimutin for re-
nliTctinn with pnrticulnrity. — When n
seiileneliiR JudRC rrstridn Fnrolc elRihil.
ilv. [Ile,,Jud?e muni nperllicolly nddrens
tlie inniie of pnrole, rentriction, ncttirir
f'iftli with priticulority his or her renmnn
In inijclijanig Hint tlie pnrole e||g|b|||t§
piencriheil liy AS 1118090 nnd A
13 10 Ilitliel till Is innutliclciil lo protect

the_public nnd Irinure tho defendants ref.
ornintlnn,_ Stern v. Stnte, 824 P.2d 442
(Alnskn Ct. Apﬁ. 1992).

,Sen,tenuf upheld, — Depial nf pnmle
eligibility for dcfendnnt, who received s
89-yenr Sentence niter being convicted of
murder, wns nol clenrly mistaken, where
the reenrd simwed him to he n mclst, n
ninu full of nnger, S man with n ewere
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nicnhol Problem, nnd n mnn with n pro-before llio murder. Stern v. Stste, 824
clivity for nssnulting people wills firs-  P.2d 412 (Alnskn (St. Ai)p. 1992Q.

nrnn, nnd eb wed tlint lie )ind Jusl been Clled In Welle,v. SInle, 794 P.2d 982
released on felony probation n few days  (Alnskn Cl. App. 19901,

fecc. 12.55.129. Appcnl of sentence.
NOTES TO DECISIONS

.- (Jenornl CnnnidornMon.
Il. _Sentencing

| .
C. Fnclora for Cotinldcrnllon.

|, GENERAL CONSIDERATION. nflcrnfe{ying Hie mnndbntohrﬂy{nilnimumtpel;

I Ime requir ntule, nn
Cited In Wylie v. Rinlc, 797 P.2d 051 |[,?0dc00nn|d%re%lﬂj Sgpn%n|>>l>uper|or angP-
(Alnnkn CI. App. 1090). eLte reenrd, bill considered hin pronpeds

If. SENTENCING. forrelinbllitnllon lobe ﬁ_unrdod becaureof
Ibe nerlouB nnlure of Mlie ofTense nnd de-
C. Fnctoro for Connldcrnllon. fendnnls failure to nccepl full venponslbll*

Jurlteln't recomme.ulnllon lo pnrnle Ry f°'(r')"ﬁ C”mﬁmnﬂ] rnleo empbnalred llie

nnril, — re. the Ir|pl s, written .
udgment di engttlggom ?gg{rtlgt Jcttteen. «E«okew to Justify the reeom-

I Sehera oS oI P e ke ¢ ¥ oy P

Sec. 12.G5.12G. Sentences ttf Imprisonment for felonies, (a) A
defendant convicted of murder in the first degree shall be sentenced lo
a definite term orimprisonmentofat least AJyenrs hut nol more than
99 yeers. A defendant convicted of murder in the first dcgiee shall bo
sentenced lo a mandatory term of imprisonment of 99 yearn when

(1) the defendant is convicted oftho murder of n uniformed or other-
wise clenrly identified pence olfit _r, fire fighter, or correctional officer
who wns ongngetl in tho performance of officInl duties ot the lime of
the murder;

(2) llie defendant hns been previously convicted of

(A) murder In Ilie first degree under AS 11.41.109 or former AS.
11.15.010 or 11.15.020;

()] murder in llio second degree under AS 11.41.110 or former AS
11.15.030; or

(C) homicide under tlie Inws of another jurisdiction when the of-
fense of which llio defendant wob convicted contains elements similar
lo first degree murder under AS 11.41.100 or second degree murder
under AS 11.41.110; or

(3) the court finds by clear and convincing evidence Unit tlie defen-
dant subjected tlie murder victim lo substantial physical torture.

(b) A derondnnl convicted of murder in tlie second degree, at-
tempted murder in llio first degree, kidnapping, or misconduct involv-
ing a controlled aubstnnce in llio first degree shall be sentenced lo n
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definite lerm oT imprisonment of nt least five years but not mo'e timn
N yenrs.

ic) A defendant convicted nfn cinss A felony may be sentenced to n
definite lei in of imprisonment of not more timn 20 yenrs, and nhnll be
sentenced to the following presumptive terms, Btibjoct to niUuBlmcnt
ns provided in AS 12.55.150 — 12.55.175:

(11 if llie offense is n Hist felony conviction nnd does not involve
circumstances described in (2) or Ibis subsection, five years;

(21 if the oirense is a first felony conviction, other than for mnn-
slnuglilor, nnd llio defemInnl possessed n lircnrm, used a dangerous
instrument, nr caused serious physical injury during the commission
or the nll'enne. or knowingly directed the conduct constituting the of-
fense nl n uniformed or otherwise clenrly identified pence officer, fire
lighter, concclionnl officer, emergency medical technician, para-
medic, ambulance attendant, or other emergency responder who wns
engaged in the performance of official duties nl the time or the offense,
reven yenrs;

fill il the offenseis nsecond felony conviction, 10 years;

Id) if the offenseis athird felony conviction, 1C years.

(d) A defendant convicted of n class 13felony may be sentenced to n

definite term orimprisonment of nol more than 10 yenrs, and Bhnll be
sentenced In the following presumptive lerniB, subject to adjustment
ns provided in AS 12.05.155 — 12.56.175:

(1) if the offenseis nsecond felony conviction, four yenrs;

(21 if the offenseis nthird felony conviction, six years;

fill if the offenseis a (list felony conviction, nnd the dofendnnt
knowingly directed the conduct constituting the offense nt a uni-
formed or otherwise clenrly identified peace officer, fire fighter, cor-
rectional ollicer, emergency medical technician, paramedic, ainbu-
Innce attendant, or other emergency responder who was engaged in
the performance of official duties nt the lime of the olfcuse, two years.

(el A defendant convicted of n clnss C felony inay he sentenced to n
definite term of imprisonment of not more timn five yenrs, nnd shall
lie sentenced lo the following presumptive terms, subject to adjust-
ment as provided in AS 12.55,155 — 12.55.176:

111if llie olfcuseis nsecond felony conviction, two yenrs;

(21 iT the offenseis nthird felony conviction, three yenra;

<3) if the offenseis nfirst felony conviction, a.id the defendant
knowingly directed the conduct constituting the ofTense ot n uni-
formed or otherwise clearly identified pence officer, fire fighter, cor-
rectional nfficor, emergency medical technician, paramedic, ambu-
lance attendant, or other emergency responUcr who was engaged in
the performance of official duties at the lime of the olfcuse, one year;

I'll if the offense is a first felony conviction, nnd the defendant vio-
lated AS 08.54.52U<n)(7) — (10), one year.

(f) If a defendant iH sentenced under (a) or ,b) of Ibis section,
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(1) imprisonment for the prescribed minimum term mny not be sus-

pended under AS 12.56.000;
(2) Imposition of sentence mny nol be suspended under AS

12.55.085;
(3) imprisonment for the prescribed minimum term mny not be oth-

erwise reduced.

(9) If o dofendnnt is sentenced under (c), (d)(1), (d)(2), (e)(1), (e)(2),

or (1) or lbis section, except to the extent permitted under AS
12.60.155 — 12.55.175,

(P imprisonment mny not be suspended under AS 12.55.080;

(2) imposition of senlcnco mny not be suspended under AS
12.55.085;

(3) terms of Impribonment mny not be otherwise reduced.

(D] Nothing in tliio section or AS 12.55.135 limits tlie discretion
tlie sentencing judge except ns specifically provided. Nothing in (a) of
this section limits the court’s discretion lo impose a sentence of 99
years Imprisonment, or to limit pnrole eligibility, for n person con-
victed of murder in tlie first or second degree in circumstances oilier
Minn those enumerated in (a).

(i) A defendant convicted of sexual nssnult in tlie first degree or
sexual nbuse of a minor in the first dcgrco mny he sentenced to n
definite term of imprisonment of not more limn 30 years, nnd shall be
aentenced to tlie following presumptive terms, subject to aijjustment
as provided in AS 12.55.155 — 12.G5.175:

(1) if the offense is n first felony conviction and does not involve
circumstances described In (2) of this subsection, eight yenrs;

(2) iTthe ofTense is n first felony conviction, and the defendant pos-
sessed a fironrm, used a dangerous instrument, or caused serious
physical injury during tlie commission of tlie offeiiBO, 10 yenrs;

(3) iT the offense is a second felony conviction, 15 yearn;

(4) if the offense is a third felony conviction, 25 yeurs.

(i) A defendant sentenced to a mandatory term nfimprisonment
99 years under (n) of this section may apply for n modification or
reduction of sentence under the Alaska Rules of Criminal Procedure
after serving one-half of tho mandatory term without consideration ol
good lime enrned under AS 33.20.010. ,

(k) A first felony offender convicted of on offense for which n pre-
sumptive term of Imprisonment is not specified under thin section mny
not be sentenced lo a term of unBUspended Imprisonment that exceeds
the presumptive term for a second felony offender convicted of the
same crime unless the court finds by clear nnd convincing evidence
Hint an aggravating factor under AS 12.55.155(c) is present, or thnl
circumstances exfet Hint would warrant a referral to Hie three-judge
panel under AS 12.55,1GG. (5 12 ch 166 SLA 1978; nm 5 18 cli 45 SLA
1982; nm 55 20-30 cli 143 SLA 1982; am 5 8 cli 78 SLA 1983; nm
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55 1-3 cli 52 SLA 1983; nm § 5 cli 59 SLA 1988; nm 5 <cli 37 SLA
1989; nm 55 23-25 ch 79 SLA 1992)

Cron* reference*, — For effect of (lie
enactment of Ijl of tills election on Alnnk
Mule of Criininnl Procedure 35, nee S 3
oli 79. SI,A 1992 in (lie Temporary nnd

Specinl Acts
Effect nf niucii'linotits. — The 1992
NOTES TO
| Crncrn!. Consideration.
Il. Sentencmg.
A In Oenerol.

[I. Specific Crimen. .
[l Presumptive Sentencing.
A In (Jenernl,

. First-Offenders.

. UENBItAL CONSIUBIIATION.

|

ApRIied In Mochndn v. Sinle, 797 P.2d
(Alnskn Cl. A&f 19901: McUnhnn v.

nle, 807 P.2d 51 (Alnnkn CT Afgf

91»; Nolilil v. Slnle. 808 P.2J 280

| Cl. App. 19917 on%y V. %Inle,

lo
5 (Alnnkn C|. gD 92),
rzlle, 029 P.2d 1191 (Alaakn

n
2
rv.
/ Pé). :
Cited in »cpley v. Snle, 807 N2«l 1095
n CT. Afp. 1991): Collin* v. Slole,
2d 1383 (Alnnkn Ct. App. 1991).

[I. SENTENCING.
A. In Grnernl,

AHA Slymlord*' recommended 10-
yenr licnclininrk. )
_Wlieie the sentence In_more timn twice
llin mnximum sentence Tor the mont scrl-
mi* ollrnsc coinmitlcd, nnd the composite
xsnlcnce exceed* len yenm of Imprison-
inriit, the en&ence [* |mproP[eand,er the
AHA SInndnrd* utilen* the ofTender in pnr-
ticulnrlv dangerous. NefT v. Slnle, 799
P2d 782 IAlsska CT. App. 1990).
Sentenclm}; of "nornt offender.”"
. Sentence of ICO yenra without pos?bn-
|t¥] of pnrole tvn* "not clenrly mUlnkcn,
where the clrcumMnnccs surrounding de-
fendant's offenses nf murder, robheﬁy nnd
assault plainly Justified a worst ofTender
finding nnd defendant hod four lime* been
convicted of felony ofTense* nnd hnd
served substantial Pnor lime in prison
nnd nn pnrole, Wellt v. Slnle. 791 P.2d
952 |Alnsk.i CI. App 1990). )
Sentencing Tor cninpnfnble crimes
n* point of feference. — it is nppropri-

9d

amendment, effective September 11,1992,

In subsection In), ndded" llie_second sen-

tence nnd pnrngrnpb* (I[)) to #3); ndded the
aecond sentence In subsection (li); nnd
ndded subsection* 0) and (k).

DECISIONS

ole for llie court to ennnider drunken driv-
ing manslaughter cose* ah n point of refer-
ence for detérmining nn appropriate sen-
Luce for nn ofTender convicted of second-
degree murder for coinpnrnldo conduct.
MAllifT v.glnle, 708 P.2d 1288 (Alnnkn CI.
App. 1090).

Imposition nf nontoncc upon rovocn-
llon “for violation of Prolmllon. -
Where n convicted criminal's orlginnl sen-
lence on hi* first fe|0n¥ otTcnsen wnn four
yenm oTImprisonment Tor possession of co-
cnlue for puipa*ee of sole nnd n suspended
Imposition of nentcnce for n period of five
yenm for possession of mnrljunnn for pur-
Fose* of snic, nnd the rritninnl hnd nerved
ds four-yenr nenleiico for possension of co-
cnlue for puipn*cn of nnfc, the Judge
should only have been nldo to sentenCe
tlie criminal to nn nddillonnl two yenrn of
Imprisonment on revocation for n viola-
tion of Ids probation. Hnyne v. Sinle, 799
P.2d 1317 (Aloskn CI. App. 1990).
"Clenrly mistaken" lest for court re-
view. - Tlie "clenrly mInjnkcn" leal Im-
pile* n Eertn_lnslble mnge of rennonnble
nentence* which n reviewing court, after
nr Independent review of the record, will
nnl modmr. 'ITiln "mnge of reasonable-
ness" ahould lie determined not by Imposi-
tion of nn artificial cellmg_wblcl: limit* n
large class of offenses to tlie lower end of
[lie” sentencing spectrum, but, rnther, by
nn exnminnllou of the particular fcts of
the Individual cose In Tight of the total
mnge of sentences authorised by thT Iegle-
Inture Tor the particular offen*e. 8Intc v.
\{Vgegrlt)r 805 P.2d 962 (Alnskn CI. App.
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). Specific Crimen.

Ass?ult.

Trial court wnn not clenrly mininken
when it _suspended three yenin of defen-
dant's fiflccn-yenr sentence for first-de-
8ree nssnult, vhere the victim wns defen-
ant's deaf nnd mule wife, who was se-
verely beaten nnd suffered Pennnncnt
brnin dnmngc, nnd dofendnnt lind a nub-
ninnlinl record of nicolul-relnted inir-de-
mennor offenses, including numerous In-
slnnces of d|sorderI3<Nconduct nnderoper%
domnl%e. Sinle v. Wenlr, 005 P.2d 96
(Aloskn CT. App. 1991).

Misconduct ™ Invalving controlled
substance. .

Where the evidence showed that the one
ounce nnle won cnnnlslent with n lower-
level wholesale trnnsnclloji, the snlc was
not nn Isolnled transaction, the stolen
hnndgun nnd the Inrﬁc nmounla of cash
g|scqvered bly tlie EO co upon tlio dcfe||*
nnl'n arrest lent Support In Ib.* conclu-
?Jon, Hint bin Involvement In cocnlne traf-
icking v/nn neither casual nor nl the low-
est levels of the trnde, nnd the sentence
for n mid-Invel trafficker _wnn groper.
Vnaques-Vlllcgns v. State, 798 P.2d 362
(Alnnkn CI. [2)8 1990). .

Sentence of 20 yenrs' Imprisonment for
nnle of cocnine to'n minor wns excessive,
wliero the offenne Involved the snle of ap-
proximately two grm* of cocnlne lo nn
undercover agent who appeared relatively
mature nnd who wns within a month or
[ds IDIh birthday, and the case wan re-
innndod with directions to Impose n sen-
tence of not grenler than 16 years of Im-

risonment, Includmg suspended time.

cPherson v, Sinle, 000 P.2d 920 (Alntkn

In nccord wilh flmt pnrgropli. L

v. Slnle, 800 P.2d 312 (Alaska Ct Af’f

1091); Eilcknnn v. Sfole, 821 P.2d 775

EA aska Cl. ApR. 1992E Wlicy v. Sinle,
22 P.2d 910 (Alnskn Ct. App. 1991).
Composite sentence of 40 yenrs of Im-
risonment for solicitation of

he first degree. Attempted murder In the

first degree, nnd onsnull In t -
ree was not clenrly_mistaken. Mnrznk v
tate, 796 P.2d 1374 (Alaska Ct. App.

1990).
gmtence not upheld.

Tolnl sentence of fifty years, Imposed
nfler convictions nf two counts of first-de-
gree robbery and two counts of third de-

gree assault, wns cIeanK mistaken, where
efendant was a youthful ofTender who

hnd never IreTore demonstrated n procliv-
ity townrd comparable nets of aggravated
violcnre and the court's decision lo hose
defendant's sentence nn the nssumplinn
Hint he was Incorrigible wns unjustified.
DcGrosa v. Stnte, BIG P.2d 212" (Alnskn
Ct. App. 1991).

[II. PHESUMPTIVE SENTENCING,
A. In General.

The mandatory consecutive sen-
tencing provisions of AS I2.55.02Q(h)
hnve no_Integrnl relation to Alaska's
qresum tive Sentencing scheme, AS

255126 — 1255.175."llie legislature
enacted the consecutive sentencing stat-
ute Independently of the presumptive sen-
tencing statutes; nud application of the
provision dnes nol turn on the apghcabn-
W of presumptive scnltndn?. late v.
aaner, Cl. Agg Op, No, 1229 (File No.
A-3932), P 1992).

Dnvtntinn from presumptive sen-
tences. .

‘Wliero a criminal defendant wns con-
victed of two counts of misconduct Involv-
Ing n controlled substance In the fourth
degree, n close C felon¥ punishable by n
ninximum  sentence of five yenrs, “for
which the legislature hnd established n
presumthe Sentence o two yenrs for n
second-felony ofTender nnd thrée years for
a third-felony offender, nnd the trial Judge
properly found Hint the ense whb sgé;rn-
vnled, pnrllculnrlz since the defendant
wnn on felony probation sj the lime Hint
ho_committed the new offeree*, and_ Ids
prior conviction was Tor a more S(TI’IOUS
clnss of felony offense, the Judge could not
P_roperly Impose n sentence grenler than
ive yenrs, the mnximum_sentence for n
clan* C felony. Hnyne v. Stnte, 7ud I"2d
1347 (Alnskn' CI. App. 1990).

[l Flrsl-OHcr.iiera.

6ontence for flrst-limc offendrv In
fxcess of Presum'ptlve sentence for
second or third offenders.

Composite term of eight years wllh four
years suspended, for a first felony offender
convicted for selling cocnlne In” +** or 'f*
ounce pneknges on” nine occasions, wns
clearly mistaken, nnd the sentence wss
therefore remanded for Imposition of o
composite term not exceeding Six yesrs
with three yenrs suspended. Major v.
Slate, 708 P.2d 341 (Alaska Ct.” App.

9). - .
thndnrd for_finding exception o
Austin rule. — Tho dear and convincing
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evidnnm Rimulnrd ahnuhl by applied to

finding nn_gxception to tlie rule In AuMin
v, %gﬁerb% Fp%t? 6£I>$ JAI_n«Ln %f\App.
[HRI* which held tlint fimt Felony of*
fendrrn convicted nrotTennefl Tor which no
[UMUtnplivt letm In specified should nor-
|||nl|y receive mote I?v.a,a?le sent(glrref
I1.01."the presumptive [ei m for second Tel.
any nfTrmlers con.lctc.| or Ilke crime..

T
' When conductn.no.n.ll,ngrlo np.nl.ollon
JoInllon Is l.e sole hosi. Tor n |nd|ng or
rstrnurdinerv ciicumsinncee. Il.e conduct
sliotilil be established by elenr nnd con-
vu.an evidence (not merely e p.epondnr-
once I'r ll.e evidence) before nn excep-
linnnl sentence under Austin (l.e., n ecu-
Imre f>rn first .fTmder which Is grenler
ll.nn Il.e p.ewn.plive sentence for o sec-

g AL
08y 0P fflyg " Pl Mo A9

~ Une of clrcunifltnti_co cMnhlhhed hy
LtrrpomJernnce of evidence. — In Pro-
dnIIoII vinintlon cas-s. because llie dcten-

inl> ,or [mlclllfn| for elinbilllBUnn.
( not | ﬁn,,'p% vﬂo|nﬁd]l?t,,,r
u,( tiftMmlinnce ju,UtyInR nn  Austin

et 1w |« rormer. nol l.e
m«o "»| "'nd 0"« *»l«Ml|.cd by clear
Mnvincing evidence Hence, even
"hen established by n mere prcrmmlor-
°r evidence, n Flobnl,lon vininllon
could be fnetored logoll.er will, oilier cy|-
dence concerning the defendant's rehnhlll-
tntlve polenlinl. ‘An.linw v. Stole. CI. Apg.
Op.(ll\lé)g.z)123l [I'ile Ho. .V394Ul, I'.2d

9 12.55.145 cook of Ciiiminal I'nocKDone § 12.55.155

1978; nm 5 2 cli 139 SLA 1980; nm 5 22 ch 59 SLA 1982; nm § 13 ch

61 SLA 1982; nm 9 31 ch 143 SLA
ain 99 5, 6 ch 63 SLA 1901)

_Crons references. — For legislative
findings nnd purpose In connection with
the enoctmeni of subsecflon (0, see (t 1
and 2, clt. C3, SLA-1991 In the Temporary
and Special Acts.

19B2; am 99 4, 5 cli 92 SL A 1983;

Effect of amendments. — The 1901
amendment, effective September 13,1991,
{lewrote subsection (e) and added subset-

on (0.

Sec. 12.55.145. Prior convictions.

NOTES TO DECI8IONS

Trior conviction out of stnto

DcFendnnl'n Oregon convictionn For "un-
nuthorired une of n'vehicle” did not countl-
tute b prior Felony for presumptive een-

Fact Hint the Oregon ntntuta did lint re-
qulm the atnte to prove n prior ofFmfle
while the Alnnkn nlotuto did imve euch n
requirement. IInrlow v. Slole, B20 P.2J

Sue. 12.55.135. Sentences of Imprisonment for mimic.nomiorn.
in) A ilcfemlIni.t convicleil of n cinss A misilemennor tuny be sentenced
(u n definite term of imprisonment of nol more timn one yenr.

Ib) A derendnnt convicted of n cInss 13 miBdeinenuor mny be son-
lenced lo n definite term of imprisonment of nol more limn 90 dnys
unless otherwise specified in the provision nf Inw defining the ofrense.

(cl A defendnnt convicted of nssnult in the fourth degree committed
in violnlion or the provisions of nil order issued under AS 26.35.010 or
25.35.020 slinll be sentenced to a minimum term of imprisonment of
20 dnys.

Id) A defendnnt convicted of nssnult in the fourth degree upon a
uniformed or otherwise clenrly identified pence officer, fire fighter,
corieclionnl officer, emergency mcdicnl technician, pnrnmedic, omhu-
Innco nttondnnt, or other emergency responder who wns engnged in
the p, mTormnnce oT ofiHnl duties at the lime nf the nssnult shall he
sente.,..cd lo a minimum term or imprisonment of 30 days.

le) Except 03 provided in AS 12.65.055(0, if n defendant is sen-
tenced under (c), (d), or (0 of >liis section,

(1) execution or sentence mny not ho suspended and probation or
pnrole mny nnl he granted until the minimum term of imprisonment
hns been served;

(2) imposition of a sentence may nol be suspended except upon con-
dition that tlie defendnnt he imprisoned for no less llinn Llie minimum
term of imprisonment provided in Ilie section; nnd

131 Ilie minimum term of imprisonment mny not otherwise ho re-
duced.

If) A defendnnt convicted of criminal mischiefin tlie third degree in
violnlion of AS 11.46.484(a)(2), whose conviction is not n felony under
AS 11.40.484(c), slinll lie sentenced to n definito term of imprisonment
of nl least 72 iiours hut not more timn one yenr. (9 12 cli 1G6 SLA

9G

tcnclnﬂ,purponeo under; this section, be- 307 (Alaeke Ct. Agp. 1991),
cnueo Tlie Qregion nnd Aifuikn ofTennee did Cited In Wiley ?, Stnte, 022 P.2d910
not hnve similar elements, In view of the ~ (Alnskn Ct. App. 1991).

See. 12.55.155. Factors In aggravation and mitigation, (n) Ifn
defendnnt is convicted of nn ofTense nnd is subject to sentencing tinder
AS 12.56.125(c), (d)(1), (d)(2), (e)(1), (e)(2), or (i) nnd

(1) lie presumptive term is four years or less, tlie court mny de-
crease tlie presumptive term by nn amount nB great ns tlie presump-
tive term for rectors in mitigation or mny incrcnse tlie presumptive
term up lo tho maximum term of imprisonment for factors in aggrava-
tion;

(2) the presumptive term of imprisonment Is more than four years,
Ilie court mny decrease llio presumptive term by nn nmount ns great
ns GO percent of tlie presumptive term for factors in mitigation or may
incrcnse llio presumptive term up to tho mnximum term of imprison-
ment for factors in aggravation.

(b) Sentence increment”® and decrements under this ceclion slinll he
based on tiio totality oftho nggrnvating nnd mitigating fnctors Bet out
In (c) nnd (d) of this section.

(c) Tho following factors shall be considered by tho sentencing court
and may aggravate the presumptive termB sot out in AS 12.55.125:

(1) a person, other timn an accomplice, sustained physical Ir\jury as
a direct result of tho defendant's conduct;

(2) tho defendant's conduct during the commission of tlie offense
manifested deliberate cruelly to another person;

(3) tlie defendant wss (lie lender of a group of three or more persons
who participated in the offense;

(4) tlie dofendnnt employed a dnngerous instrument in furtherance
of llie o(Tenso;
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15) llie defendnnl knew or reasonably nliould hnve known Hint Hie
victim of the ofTense wns particularly vulnerable or incapable of rosis-
tnnce due lo ndvnnced nge. disability, ill health, or extreme youth or
wns for nny other reonnn stibsinnlinlly incnpnblc of exercising normal
physical or mentnl powers of rcsislnucc;

(G) the defendant's conduct crenled o risk of imminent physical in-
jmy lo three or more persons, other timn accomplices;

) n prior felony conviction considered for tlie purpose of invoking

the piesuinplive terms of this chnplor wns of n more serious clnss of
offense than Ilie present olTensc;

181 the defendant's prior criminal history includes conduct involv-
ing rigginvnlcd or repeulcd liisluncen or nssnultive bchnvior;

till the defendnnt knew Hint the ofTense involved more than one
victim;

1101 the conduct constituting the ofTense wns nmong the most seri-
ous conduct included in the definition of the ofTense;

(11) the defendnnt committed the ofTense pursunnt lo nn ngrecmecnt
Hint the defendnnt oiLlior pny or be pnitl Tor the commission oT the
ofTense, nnd the pecuniary incentive wns beyond that inherent in tho
ofl'euse itself;

(12) llie defendant wns on release under AS 12.30.020 or 12.30.0-10
Tor another felony chnrge or conviction nr Tor n misdemeanor charge or
conviction hnviug nssnult ns n necessary element;

(13) the defendant knowingly directed the conduct constituting the
olfense lit nn active ollicer of the court or nt nn active or former judi-
cinl ollicer, prosecuting attorney, Inw enforcement officer, correctional
employee, fire fighter, emergency mcdicnl lechnicinn, paramedic, am-
bulance attendant, or other emergency responder during or bcenuse of
the cxeicise or ollicinl duties;

('t (lie defendnnl wns n member of nn organised group of live or
more persons, nnd the ofTense .vns committed to further the criminal
objectives of the group;

(1G) the defendant bns three or more prior felony convictions;

(IG) the defendant's criminal conduct was designed to oblniu sub-
slnulinl pecuniary gnin nnd the risk of prosecution oud punishment
Tor the conduct is slight;

«17) the olfensu wns one of n continuing scries of criminal offenses
committed in furtherance oMllcgnl business activities Troin which the
dcTendnul derives n mnjnr portion oT the dcfeudnuL'n income;

(15) the olfense was n crime

(A) specified in AS 11.11 nnd wns committed against n spouse,
Tormer spouse, or n member of the social unit comprised of those living
together in the snine dwelling ns the defendant;

(I specilied in AS 11.11.110 — 11.11.1G0 nnd was committed
against n minor, nnd the defendnnt hns engnged in the same or simi-
lar conduct involving the snine nr another victim who wns a minor; or
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(C) specified in AS 11.11.110 — 11.11.125 or 11.11.1GG, nnd llio
defendnnt hns previously engnged in conduct covered by one of those
sections involving the same or another victim;

(10)  the defendant’s prior criminal hfetory Includoo nn adjudication
ns a delinquent Tor conduct tlint would hove been a felony iT commit-
ted by nn adult;

(20) the defendnnt wnn on furlough under AS 33.30 or on pnrole or
probation Tor another felony chnrge or conviction thnt would bo con-
sidered n prior felony conviction under AS 12.GG.I1G(n)(2);

(21) tho defendnnt line n criminal history of repented Instances of
conduct vlolnlivo of criminnl Inws, whether punfehnblc ns felonies or
misdemeanors, similar In nature to tho offense for which tho dofen-
dnnt is boing sentenced under this section;

(22) the defendant knowingly directed the conduct constituting the
offense nt n victim bccnuse of that person's rnce, sex, color, creed,
physical or mental disability, ancestry, or nntlonnl origin;

(23) the defendnnt Ib convicted of nn offenno specified in AS 11.71
nnd tho offense involved tho delivery of a controlled subsinnco under
circumstances manifesting nn intent lo distribute the substance ns
part of n commercial enterprise;

(21) the defendant ib convicted of on offenso specified in AS 11.71
nnd the offense involved tho transportation of controlled substances
into the sinle;

(25) the dofendnnt is convicted of nn offense specified in AS 11.71
nnd the offense involved largo quantities of a controlled substance;

(2G) tho defendant is convicted of an offeiiBe specified in AS 11.71
nnd the offense involved the distribution of n controlled substance thnt
hnd been adulterated with a toxic Bubntnncc;

(27) llio defendnnt, being 18 years of ago or older,

(A) is legally accountable under AS 11.16.110(2) for tho conduct ora
person who, nt (he timo the offense wns committed, wnB under 18
yenrs of nge nnd nt lenBt three years younger than the defendnnt; or

(B) 1 nided or abetted in planning or committing the olfense by a
person who, at tho time the offenso woo committed, wne under 18
yenrs of nge nnd nt lenBt three yenrs younger than liie defendant;

(28) the victim of the offenso is a person who provided testimony r[
evidence related to a prior offenso committed by tho defendnnl.

(d) The following rnctorsshull bo considered by the sentencing court
and mny mitigate tho presumptive terms set out In AS 12.G6.12G:

(1) tho offenso was principally accomplished by another person, nnd
tho defendnnt manifested extreme caution or Hincere concern Tor the
safety or well-being of tho victim;

(2) the defendant, although nn accomplice, played only a minor role
in tho commission of the offense;
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3) Illio defendant committed Ilio olfense iimlor somo degree or du-

iors, coercion, llirool, nr coiupulnion insnllicient lo constitute n com-
plete defense, liut which significantly oireclcd llio dcfendnnrn conduce;

M1 llie coiiducl or n youthful defendant wns suhsinntiiilly influ-
enced hy nnolher person more innlurc llinn the dcrendnnl;

(5) the conductor nn nged dofendnnt wns subslontinlly n product or

physicnl or mental infirmities resulting from the derendnnfs nge;
tGl in a conviction Tor nssnult under AS 11.41.200— 11.41.220, tho
defendant nclcd with serious provocation from the victim;

(71 except in the case of n crime defined hy AS 11.41.410 —
11.41.470, the victim provoked the crime to a significant degree;

(8) IRepented, 4 ‘12 ch 143 SLA 1982.1

(9) the conductconstituting the olfense wasninong the least serious
conduct included in the definition of the offense;

(10) before the defendnnt kn-w that the criminal conduct hnd been
discovered, the defendant fully compensated or made n good faith
effort lo fully compensate the victim of the defendant's criminal con-
duct for any damage or iryury sustained;

(11) the defendnnl wns motivated to commit the oireiiRe solely by nn
overwhelming compulsion lo pi- vide for emergency necessities Tor the
defendant's immedinle family;

(12) the defendant assisted authorities lo delect, npprehend, or
piosecule other persons who committed nn oirensc;

(13) the facts surrounding the commission of the ofTense nnd any
previous ofTenses by the defendant establish that the harm caused by
the defendant's conduct is consistently minor nnd inconsistent with
the imposition of a suhslniilinl period of imprisonment;

(14) the defendnnl is convicted of an ofTense specified in AS 11.71
and the olfense involved small quantities of a controlled suliRInnce;

(15) the defendnnl is convicted or nil ofTense specified in AS 11.71
and the offense involved the distribution or a controlled sulistnnce,
other than a schedule IA controlled subBlanca, lo n personal acquain-
tance who in 19 yenrs of nge or older for no profit;

(1G) the defendnnt is convicted of an offense specified in AS 11 71
nnd the offense involved the possession of n snm1l amount of a con-
trolled subslinnce Tor personal use in the defendant's home;

117) in a conviction for nssnult or attempted assault or for homicide
or attempted homicide, the defendnnl acted in response lo domestic
violence perpetrated by the victim against the defendnnt nnd the do-
mestic violence consisted of nggravnled or repented Instances of as-
saultive behnvior.

(e) If n factor in nggrnvnliou in n nccesnnry element of tho present
olfense, or requires the imposition of a presumptive term under AS
12.55.125(c)(2), (d)(3) or (e)(3), thnt factor may not be ubcil to nggrn-
vale the presumptive term. If n fnclor in miligntion is raised nt trial
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os n defense reducing tho offense chnrged to a lesser included offense,
that Taclor mny not be UBcd to mitigate the presumptive term.

() If the stnlo seeks to establish a factor in aggravation nl sentenc-

ing or if the defendant seeks to establish n factor in miligntion nl
sentencing, written notice muBt be served on the opposing pnrty and
Tiled with Ilio court not later than 10 dnys before tlie date set for
imposition or sentence. Factors in nggrnvntion nnd rnclors in mitiga-
tion must be estnblislied by clear nnd convincing evidence beforo the
court sitting without ajury. All findings must bo set out with spedHc-
ily.

y(g) Voluninry alcohol or other drug Intoxication or chronic alcohol-
ism or other drug addiction inny not bo considered nn aggravating or
mitigating factor.

(h) In tliiH section, "serious provocation" hns the meaning given in
AS 11.41.115(0. (5 12 ch IGG SLA 1978; mn 55 39-41 ch 102 SLA
1980; nm 85 19, 20 ch 4G SLA 1982; nm 55 3G, 38, 39, 42 ch 143 SLA
1982; nm 55 G 7 cli 92 SLA 1983; nm 5 19 ch 37 SLA 198G; nm 5 1ch
37 SLA 1987; am 5 4 cli GO SLA 1987; nm 5 1ch 83 SLA 1987, nm 5 7
ch GGSLA 1988; nm 5 Icli 10 SLA 1990; am 5 13 ch 21 SLA 1991; nm

5 Gch G4 SLA 1991; am § 2G ch

Effect of amendments. — ‘llie Out
1991 amendment,effective June 11, 1991,
til paragraph (41(0), mode a reference sub-
mdilution.

The second 1991 nmcmlimcent, effective
September 16, 1991, milled parngrnpli

<d)(17).

79 SLA 1992)

Ilie 1992 amendment, effective Septem-

ber 14, 1992, ndded subparagraph
(cltIBXC) end mode related nlyllatic
changes.

NOTES TO DECISIONS

1 Ocuernl C'onslilcmtinn.

It. Adjustment d Presumptive Sentences Generally,

111.  Aggravating nnd Mitigating Factors.
A. Agp.ravnting Factors Generally.
1l.  Mllignling Fnctore Generally.

V. Notice.

I. GENERAL CONBSIDEIIATION.

Sinndnrd for finding exception to
Austin rule. — llie clear nnd convincing
evidence standard should bo applied to
5nding nn exception lo the rule In Austin
v. Slate, 627 I'.2d 667 (Alsnhn CIl. App.
1981), which held thnt first Telony of-
fendeis convicted of offenses for nildcli no
presumptive term lIs specified should nor-
mally receive more favorable sentences
than the presumptive term for second fel-
ony offenders convicted or like crimes,
fluoy V. Sinle, 818 I'.2d 1166 (Alaska CI.
App. 1991).

Maximum sentence. — The purposes

the Interpretation that a defendant re-
celvea s "maximum sentence™ If he or she
Is sentenced lo the mnximum term of Im-
prisonment, whether or not the sentenc-
ing Judgo restricts or denies pnrole eligi-
bility. Cnpwell v. Stnte, 823 P.2d 1260
(Alaska Ct. App. 1991).

Sentence upheld.

In accord with first paragraph. I.cnvlll
v. Sinle, 800 1'.2d 342 (Alaska Ct. App.
1991).

Sentenco not upheld.

Cano was remanded for resentencing on
convictions of falling lo slop, tender nid,
ond contact authorities, where the trinl
court aggravated a first felony offender's
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eunlence )l llie bnxla of ngginvnlinR fnc-
lhim nillmul giving ndvnnce notice mid
Ilie cnuil'e finding* included n finding nf
physical injury, which appeared lo lie nn
clriipnl nf llie nffennen. Wylie v. Sinle,
797 P2d G51 (Alnnkn Cl. Ajip. 19901

nnin nf cocnlne In N minor wnn excennlve.
whole llip offense Involved llie nnle of np-
piiuliunicly two (jinnifl of cocnlne In nu
tiiulei cover agent who oppenrcd relnlively
mnluie nnd who ivnn within n month of
Ills Midi hlirllidny, nnd the cnne wnn re-
innndcd wllh direclinnn to Ini, one n sen-
tence nf mil greater lhnn 15 yenrn nf Ini-
pilnoiunenl, Including suspended lime.

I'npejipn tnte, Bun I'.2d 02B (Alnnkn
B I

Applied in Mnrnok v. Stnte. 700 N\2il
1371 1AInskn Cl. App. 1991)1; Simpson V.
Slnle, 790 P.2d 810 (AInnkn Ct. App.
19901; Kontilic v. Stole, 799 P.2d 844
IAInskn Ct App. 19901; Mcflnhnu .
Slole. 807 P.2J 90n (AInnkn Ct. App.
1991w Lepley v.Stnte, 807 I’.2d I1U95
«Alnnkn CIl. App. 1991l; Uedronn v. Stnle,
flifi P.2d 2121AInnkn Ct. App 19911; Un
llev V. stole. 828 P.2d 775 (Alnr.kn CI.
App 19921, Murker v. Sinle, 829 P.2d
1191 IAlnsko CIl. App. 19921

Clleil In Welle v. Sinle, 704 I*.2d 902
mAInnkn Cl. App. 19901

Il. ADJUSTMENT OF
PIIESUMI'TIVE senTENCES
(JENEIALLY.

“Clenrly misinken" lent fur court re-
view. — lhe "clenrly misinken" lent Im-
plies n permissible range of rensnunble
sonleiiri)* which n levicwlug court, nifer
nu hidi-ppiidriil review nf lhe rermd, will
mil modify, ‘lids "rmiRc of lennounhle-
nev.'nhnuhl lie detcimined Hid hy Imposi-
tion of nu nidficinl cclliup, which IImiLs n
IriiRe clnss of ofTcuscn to the lower end nr
lhe sentencing spectrum, hut, rnllier, hy
nu cnnminntion nf the pmtlculnr fncta of
the indivhlunl cnne In light of the tolnl
rouge nfsentences nuthorircd hy the Icgin-
Inline for the pmtlculnr niTennr. Sinle v.
Weiilt, 805 I.2d 902 IAIlnskn CI. App.
1991

1. AfJCIIAVATINU AND
MITIUATINC FACTOItS.

A. Aggrnvnllitq Fnclnrn Ccucrnlly,

Vivlim'n ph.vnlenl Injuries.

A nenleuciug Judge could properly coll-
nitler Hint n defendant’'s use of n danger-
nun instrument ORnlust Ids victim won ex-

Alaska Siatutes Suitlemrnt
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ccptlonnlly brulnt nnd Involved dellUernto
cruelly, could consider (lie nstroordinnry
level of holli phynlrnl orul nexunl violence
Involved In defendnnl’s nssnult Ivlolonce
Hint led lo profound nnd InslhiR Injuries,
which went well beyond wimt iiilrlil lie
considered lyplcnl even In cones of serious
pliyslen! Injury), nnd could properly con-
sider lhe protracted nnd repented nnture
of defendnnl's nssniiltlve cnndiict In con-
slrlero lin-x wholly IndependciiL of Ids use
or n doiigcroiin Instrument nnd Ids liilllc-
linn nf serious physical injury). Wiley wv.
Slole, 822 P.2d 940 IAlnskn Ct. App.
1091).

Commission of hclnnus offenses
ivhllr nn jtnruln. — 1 lie senlenclnn Judge
could linve pu.perly concluded Hint defen-
dnnt won n person from whom society mny
never he nnfe If rclensed from custody,
where defendnnt comntlUcd heinous of-
fenses wllliln s few weeks or being pn-
ruled, nnd when nol Incmcerntcd, defen-
dnnt ropcntedly comnillted crimes sml vi-
olated piotistion and pnrole conditions,
and lds offenses conlinunlly Increased In
severity. Mnrcy v. Sinle, 823 P.2d GCO
(Alnskn Ct. App 19911

The lerni "ilellliernle cruelly,” clc.

"Deliberate cruelly”, ns referred In in
pnrnRrnph  (c)I2), is conduct which In-
volves Rrnliillnusly Inflicted Inrluro or vi-
olence. However, when the relevnnl con-
duct Is merely n direct menus lo Accom-
plish Ihe crime chniged, the conduct may
nol also he Included as n scpnrnte aggro-
vnlliiR fnclur. Mnchndo v Sinle, 797 P.2d
077 (Alnnkn Ct App. 19901

Felonies commuted under prior Inw.
— When applying the ogp.rnvninr In para-
graph (c)I7) to felonies committed under
prior Inw, (he court nf npprnls lonks lo Ihe
olTcnse defined by current Inw Hint In the
nenrest equivalent lo tlie defondnnl'e
prior felony. C'opwell v. Stole, 823 P.2d
1250 (Alnskn Cl. App. 1091).

"Mnsl serious conduct Included.”

Trial court's finding Hint defendant's
perjury "was nniong llie most serious con-
duct Included In Ihe definition nr the of-
fense", ns referred lo In pnrngrnph (el(10),
wns not clemly erroneous, where Ids false
testimony nl n search wsrrniil hearing
concerned lhe events surrounding n enr
bombing Tor which he wns subsequently
prosecuted and convicted. Mnchndo v.
Stole, 797 I'.2d G77 IlAlnskn CIl. App.
19901.

B. MIHgnting Fnctors (lenornlly,

A mllignlur mny lin outweighed hy

(0%
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the cslslence nf other fnctors. Mnchndo v.
Stole, 707 T.2d G77 (Alaska Cl. App.
19901

Although nil offender's mentnl IlI-
ness I* n fnclor Ihst the Judge csn prop-
erly lake Inlo account to decide lhe extent
to which ill) olfense wns mitigated, an of-
fender whoso crime la llia product of n
mental illness should not automatically
ha enltlled to a more mllignted sentence
thnn would have been appropriate had no
mental Iliness existed. Washington v.
Slate. 828 P.2d 172 (Alaskn Ct. App.
1992).

Applicability of (d)(IV). — Trial court
properly declined to reduce defendant's
sentence, where Ids "ssslslonce™ In a po-
lice Investigation nlso attempted to divert
attention from Ida own role In ncor bomb-
ing nnd thus in foci hampered nnd hin-

Code of Chiminal InocEDunE
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dered authorities. Mnchndo v. Sinle, 797
r.2d 077 (Alnskn CI. App. 1090).

V. NOTICE.

Notice lo parties of rnctors, elc.

Until the defendant and the government
ore entitled to notice that llie Judge Is con-
sidering previously uninenllonrd sggrn-
vsting or mitigating factors before llie
pnrlles present their sentencing Argu-
ments. Collins v. Sinle, 810 I’.2d 1383
(Aleskn CI. App. 19911

Preservation of Issue nl Inck of no-
tice. — Absent plain error, n defendnnl
will not lie hemd lo cnmplnin nn appenl
thnt he or she locked ndvnnce notice M
aggravating fnctors unless llie Issue has
been preserved by a llmely objection In
the trial court. Collins v. Sinle, 818 P.2d
1383 (Alaska Ct. App 19911

Sec. 12.G5.10G. Exl.-oordInnry circumsinnceB, (n) If the tiefeti-
dniit is subject to sentencing under AS 12.G5.12G(c), (d), (e), or (1) nnd
lito court finds by cleur nnd convincing ovidence that nmnilest Injus-

tice would result from fniluro to
mitigating fnctors not specifically

consider relevant aggravating or
included in AS 12.GG.IGG or from

imposition of tlie prcBumptivo term, whether or not ntjjlisted for ng-
grnvnting or mitignling factors, tlie court shall enter findings nnd
conclusions nnd cnuno a record of tho proceedings lo he transmitted lo
a thren-Judgo panel for sentencing under AS 12.GG.17G.

(b) In making a determination under (a) of this section, tlie court
may not refer n case lo a three-judge panel hnscd on llie defendant’s
potential for rehabilitation If the court finds that n factor in aggrava-
tion sotout in AS 12,GG,IGG(c)(2), (0), (10). (12), (1G). (17). (IBXB), (20),
(21), or (20) is present. (5 12 cli 166 SLA 1070; am 5 37 cli 113 SLA

1002; ant 5 2 ch 1GB SLA 1990;

Effect of amendments. — llie 1092
amendment, cfToctlve September 14,1992,
added subsection (b).

NOTE8 TO

Conahlernllon of evidence of rehn-
lilllintlon.

The superior court Is Justified In con-
cluding that a defendnnt line unusually
good potential for rehabilitation only
when the court Is esllafied, alter review-
ing the tntnlity of the clrcumstnncee, thnt
the derendnnt can adequately be treated
In The community and need not ho Incar-
cerated for the full presumptive term In
order to prevent future criminal activity,

am 5 27 cli 79 SLA 1992)

DECISIONS

Lepley v. Slate, 807 P.2d 109G (Alxekn ClI.
App. 1091).

Hie defendnnl line Ihe huiden lo prove
the mitigating factor of uncommonly goad
potential for rehahllllaUnn hy cleer end
convincing evidence. Lepley v. Stale, 807
T.2d 1095 (Alneka Cl. App. 19911

(Junled In Wiley v. Slole. 822 P.2d 940
(Alnoka Cl. App. 19911; Stnle v. Wagner.
Cl. App. Op. No. 1220 IFile Nn. A-39321,
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(+lIril in Collin* v. SInle, PIG [=2d I13B3
IAlInnkn CI. Alili. 10911,

See. 12.05,175. Three-judge sentencing pnnel. (n) There in cre-
ated within the siilietior court n panel of five superior court judges to
he appointed hy the chiof justice in nccordnncc with rules nnd Tor
terms ns mny lie prescribed hy the supremo court. Three judges or the
panel shall he designated by the cliicT justice os members. Tlie re-
mnining two judges shall he dcsignnted by the chiefJustice ns first nnd
second alternates to sit os members in the event of disqualification or
disability in accordance with rules ns mny be prescribed by llie su-
preme court.

tbl Upon receipt of a record of proceedings under AS 12.55. IGC, llie
lluoo-judge panel shall consider nil pertinent files, records, nnd tran-
scripts, including the findings nnd conclusions of tlie judge who origi-
nally heard the matter. The panel mny hear oral testimony to supple-
ment the record before it. If the pnnel finds tlint manifest injustice
would result from failure lo consider relevant aggravating or initignt-
ing factors not specifically included in AS 12.05.155 or from imposi-
tion of the presumptive term, whether or not udjusted for aggravating
nr mitigating factors, it ehnll sentence the defendnnl in accordance
with this section. If the pnnel does not find thnt mnnirest injustice
would result, il slinll remnnd the ense to the sentencing court, with n
written statement of its findings nnd conclusions, for sentencing un-
der AS 12.55.125.

icl llie three-judge panel mny in the Interest ofjustice sentence the
defendnnl to any definite term or Imprisonment up to the maximum
term provided for the oirensc or to any sentence authorized under AS
12 55.015.

(d) Sentencing of n defendant or remnnding or n case under this
section shall be by n majority of the three-judge panel.

te) If the three-judge panel determines under Ib) of this section that
manifest injustice would result from imposition of the presumptive
term and the pnnel also finds that the defendant hns nn exceptional
potenlinl for rehabilitation and that u sentence of less than llio pre-
sumptive term should be imposed because or the defendant's excep-
tional potential Tor rehabilitation, the pnnel

il) shall sentence the defendnnt lo the presumptive term required
under AS 12,55.126;

121 shall order tho defendnnt under AS 12.65.015 lo engage in ap-
propriate progrnms of rehabilitation; nnd

L'l may provide tlint the defendnnt io eligible for discrelinnnry pu-
rolo under AS 33.16.090 during the second half of the sentence im-
posed under this subsection if the defendant successfully completes nil
rehabilitation programs ordered under (2) of this subsection. (5 12 cli
1G6 SLA 1976; am 5 28 ch 79 SLA 1992)

5 12.65.185 Coop, OF Cmminal PnocBUUna 5 12.55.185

Effect of *mantlnirnl*. — Hie 1992
amendment, tfTccllve September 14, 1092,
nddeil subsection (c).

ISOTE8 TO

Connncullve  ecnlencce. — AS
12.riG.02G(h), which Imposes inmidnliqry
consecutive sentence* In certain In-
etnneee, nppllee to sentencing decision*
mode by the three-judge pnnel. Sinle v.
Wngner, Cl. App. Op. No. 1229 (File No.
A-3932), P.2d (1B92).

Under subsection Ic), the three Judge
pnnel linn brood discretion lo determine

DECISIONS

fenscs over which 11 line Jurisdiction nnd
lo deteimlne wlinl poillnn nr encli sen-
lenco elionld be consecutively Imposed;
tho scope of tide discretion Is not sfTected
by AS 12.6S.025lh). Stnle v. Wngner, Ct.
App. Op. No. 1229 (File No. A-3932),

p.zj (19921.

(Quoted In Wiley v. Stnte, B22 P.2d 940
(Alsnkn CI. App. 1091).

lhe sentence appropriate for multiple of-

See. 12.55.185. Definitions. In this chapter, unless the conlext re-
quires otherwise,

(1) "crime ngainst a person" lias tlie menning given in AS
33.30.901;

(2) "dnngerous instrument" lias tho meaning given in AS 11.81.900;

(3) "domestic violence" lias tlie menning given in AS 25.36.080;

(4) "firearm" hns the meaning given in AS 11.81.900;

(5) "firRt felony conviction” menns llts| tlie defendnnt lias not been
previously convicted of a felony;

(6) "judicial officer" lias tho meaning given in AS 11.50.9U0;

(7) "pecuniary gnin" means tho amount of money or value or prop-
erly nt llie time of commission of llie offense derived by tho defendant
from llie commission of tlie ofTense, lesB the amount of money or vnlue
of property returned to tlie victim of the offense or seized by Or surren-
dered to lawful authority before sentence Is imposed;

(8) "second felony conviction” menns that the defendant previously
has been convicted of n felony;

(9) "serious physical injury" lias llio meaning given in AS
11.81.900;

(10) "third felony conviction" inconB Hint tlie defendant linn been nt
least twice previously convicted of a felony;

(11) "unconditional discharge" means that a defendnnt is released
from all disability nrising under a sentence, including probation and
parole;

(12) "victim" means

(A) a peraon ngainst whom on offense lias been perpetrated;

(0) ono orllio following, not tlie perpetrator, if the person specified
in (A) or thin pnrngrnph is a minor, incompetent, or incnpncitnled:

(D) an Individual living in a spbuenl relationship with the perbun
specified in (A) of this paragraph; or

(ii) a parent, adult child, guardian, or custodian or llio person;

©) one of the following, not the perpetrator, if the person specified

in (A) of tills paragraph Ir dead:
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lil i person living in n aputisul iolntionsliip with the decensed before
Ilie decenscd died;

(ii) nn ndull child, parent, brother, sister, granillinreul, or grand-
child of the deceased; or

liii) any other interested person, ns mny be designated by n person
having nulliorily in Inw to dosn. (5 12 ch IGGSLA 1978; nm E.O. No.
55, 5 9 1198-1); nm 5 8 ch 151 SLA 198-1; § 7 ch 59 SLA 1989; nm 5 G
ch 01 SLA 1991)

llovlisiir's miles. — I'nmpmpli 13) wn» Effect of nmcnilincnt*. — The IfISI
enntleil ns pinnninpli 1121. Itcnuinhercd niiipnilineiil,effective September 1S, 1991,
in 1991. nl which Iimis former pninRinpIn  ndileil pmnernph IS).
(Tillll were miumbetcil nn HI.(121.

NOTES TO UEOI8SIONS

Onoleil In (/'npnrll v. Sinle, H27 I'.2d
1250 (Alnnkn 01. App. 1(191).

Chapter GI. Rights of Victims.

. idpliln nnd Uullc* (55 12.61 010, 12 01.015)
2 Victim nnd Witness Information Confldentinllly (55 12.61.101) — 12.01.ICO)

Article 1. llighta and Duties.

Snclinn
10 llpjils nf crimo viclims
15 Dulirn nf piortculiiiR nllorney

Sec. 12.01.010. Rights of crime victims, la) Victims of crimes
have (lie following rights;

n tlie right to be informed by the appropriate law enforcement
agency or llie prosecuting nllorney of the dale of trial and llio dole of
sentencing nr tin; case in wliicli Ilie victim in Involved;

121 the riglil to be notified that a sentencing bearing or a court
proceeding lo which tlie victim has been subpoenaed will nol occur ns
scheduled;

(8) the riglil lo receive protection frimi hurm and thrcnls of harm
alining out of cooperation with Inw enforcement nnd prosecution ef-
fort.;, uiul lo be provided witli information as to Hid protection avail-
able;

(-1) Hie riglil to lie informed oT the procedure lo lie followed lo apply
for and receive any compensation under AS 18.G7;

(5) nl the reijuesl of llie prosecution or a low enforcement agency,
the right to cooperate with Ilie criminal justice process without loss of
pay nnd oilier employee benefits except ns nulhorized by AS 12.61.017
and without interference in any form by the employer of tlie victim of
crime;

10
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(G) the right to obtain nccesR to hnmedinto medical nsRistnnce mid
not to be detained for nn unreasonable length of time by a Inw enforce-
ment Dgency before having medical assistance administered; however,
an employee of tlie Inw enforcement agency mny, iTnecessnry, accom-
pany the person to a medical facility lo question tlie person about the
criminal incident if tlie questioning does not hinder the administra-
tion or inedicnl assistance;

(7) tlie right to make a written or oral statement for use in prepara-
tion of the prcsenlcnce report of a felony defendant;

(8) the right lo appear personally nt tho defendant's sentencing
hearing ,0 present a written statement, nnd lo give sworn testimony
or an uiiBworn oral presentation; and

(9) the right lo be informed by tho prosecuting attorney, ot any
time nRcr tho defendant's conviction, about the completo record of the
defendnnl's conviction)).

ib) Law enforcement agencies, prosecutors, nnd llio courts slinll
make every reasonable effort to ensure that victims of crimes have the
riglito Bet out in (a) of this section. However, a failure to ensure those
rights does not give riBc to s separate cause of action ngninHt Inw
enforcement agencies, oilier agencies of the stale, or n political subdi-
vision or tlie stnte. (5 4 cli 1G4 SLA 1984; am 8 8 cli 59 SLA 1989; nm
5 10 ch 67 SLA 1991)

Effect of nmontlnienle. — Hie 1991
m'inendment, effective September 17,1991,
iterate pnmgrnph (e)(8).

Sec. 12.01.015. Uulleb of prosecuting attorney, (n) Ifn victim of
n felony or ndomestic violenco assault requests, tlie prosecuting attor-
ney shall make n reasonable effort to

(1) confer witli the person against whom tlie of Tense lias been perpe-
trated about Hint person's testimony before tlie defendant’s trial;

(2) in a manner reasonably calculated tc give prompt actual notice,
notify tlie victim

(A) or tlie defendant’s conviction and tho crimes of which tlie defen-
dant was convicted;

(D) of the victim's right in a case thnt is a felony to mnko a written
or oral statement for uso in preparation,of the defendant's presenlonce
report, nnd of tho victim's right to nppcnr personally nt the defen-
dants sentencing hearing to present n written statement nnd to give
sworn testimony or on unsworn prnl presentation;

(C) of tlie address nnd telephono number of llie office Hint will pre-
pare the prcscntence report; and

(D) of llio time end place of tlie sentencing proceeding;

(3) notify the victim in writing of the final disposition or tlie case
within 30 dnys nfler finnl disposition of tho esse.
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In conclusion, the judgment of the trial
court is affirmed on the alternative ground
that the public duty exception hare the
Slate from aeeking indemnification for its
own negligence in the operation, mainte-
nance or design of the runwayo and laxi-
waya.

AFFIRMED.

STATE of Alaska, Appellant,
V.
Matthew JACKSON, Appellee.
No. A-2806.

Court of Appeals of Alaska.
o 4 June 16, 1989.

Defendant was convicted in the Superi-
or Court, Third Judicial District, Anchor-
nge, Karl S. Johnstone, J., of second-degree
Bexual abuse of a minor. The State appeal-
ed, claiming that the sentence was too le-
nient Tlie Court of Appeals, Bryner, C.J.,
held that a three-year suspended sentence,
with the defendant placed on probation on
condition that he complete an outpatient
program of sexual offender counseling and
perform 1,000 hours of community service,
wnn too lenient for the sexual abuse of a
victim who was 13 or 14 years old at tlie
tziar&es of multiple incidents of sexual con-

Sentence disapproved.

1. Criminal Low «*=>1208.1(1)

Typical first offender who commits
typical or moderately aggravated Class B
felony should receive unsuspended term of

m PACIFIC REPORTER, 2d SERIES

innintcimnce or design of the tnxlwnya nnd
E%r}\t/vayB of Anchorage International Air-

one year or more, with four-yenr upper
limit. AS 11.46.130.

2. Criminal Law *=1208.1(1)

For Clnss B felony that Is exceptional-
ly aggravated, but committed by first of-
fender, term of up lo six years of unsus-
pended incarceration would be justified,
equal to presumptive term for third felony
offender. AS 11.46.130.

3. Criminal Law <*=>1208.1(1)

For first-time felony offender who
commits Class B felony in caso that is less
serious than typical offense, either because
it Involves mitigated conduct or offender
whose '‘sobntion indicates particularly fa-
vorable prospects for rehabilitation, non-
probationary sentence below one-year to
four-year range for typical offenses would
bo appropriate. AS 11.46.130.

4. Criminal Lnw <*=902.4(1)

Probationary sentence involving less
than 90 days of unsuspended incarceration
would be appropriate for first-time offend-
er who commits Cinss B felony only in
cases that are significantly mitigated in
terms of both offender and offense. AS
11.46.130.

6. Infants *=20

Three-year suspended sentence, with
defendant to complete three years of pro-
bation, to complete outpatient treatment of
sexual offender counseling, and to perform
1,000 hours of corr'iiunity service, was too
lenient for seconddegree sexual abuse of
minor; although defendant’s favorable
prospects for rehabilitation would have jus-
tified Bentence below oi.e-yenr to four-year
range for typical first offense, offense in-
volved victim who was 18 or 14 years old at
time of repeated Incidents occurring over
lengthy period of time, defendant violated
trust placed in him by victim and her par-
ents, and absence of force or coercion did

not mitigate offense. AS 11.41.436(a)(1),
(b), 12.65.125(d).

Elizabeth Il. Sheley, Asnt. Dial. Ally.,
Dwayne W. McConnell, Diet Atty., Anchor-
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William W. Whitaker nnd Kenneth A.
Norsworthy & Associates, Anchorage, for
appollec.

Before BRYNER, C.J.,, and COATS
and SINGLETON, JJ.

OPINION

BRYNER, Chief Judge.

Mntlhow Jackson waB convicted upon his
plea of no contest- to a chnrge of sexual
abuse of a minor in the second degreo, a
class B felony. AS 11.41.436(a)(1). Superi-
or Court Judge Karl S. Johnstone sen-
tenced JackBon to a term of three years
nnd suspended tlie entire term, requiring
Jackson to complete three years of proba-
tion. As special conditions of probation,
Judge Johnstone ordered Jackson to com-
plete an outpatient program of sexual of-
fender counseling and to perform 1,000
hours of community service. The Btate
appeals tlie santenco as too lenient. Wo
conclude that the Bentence is too lenient
and disapprove itl

THE OFFENSE ”

In the summer of 1987, Matthew Jackson
became romantically Involved with thirteen-
year-old M.S. JackBon was a teacher at a
privato gymnastics Bchool. M.S. was one
of his students. The relationship between
Jackson and M.S. progressed during the
fall of 1987, and, in December or January,
approximately the time M.S. turned four-
teen, Jackson engBged In aexual inter-
course’ with her for the first time. The
Incident occurred at Jackson's home, where
Jackson stopped in the course of giving
!\){I.S. a rideshome from a gymnastics class.

, From December of 1987 until March of

1988, Jackson had sexual intercourse with

M.S. bn five or six,additional occasions.

Jackson and M.S. also engaged in oral sex

on several other occasions. 0»e of these
[ ]

.I. When lhe Hale appeals a lenience iu too le-
; nlenl, we are authorized only lo express approv-
I. at or disapproved of lhe sentence and have no
|".aulhorlly to modify the lenience. AS 1255.-

occasions occurred In March, 1988, while
Jackson and M.S. were in Seattle, Washing-
ton, attending a gymnnslica meet.

Sexunl relations between Jackson and
M.S. ended sometime In March, 1988; they
were apparently stopped by Jackson. Dur-
ing the summer of 1988, M.S. reported her
sexunl involvement with Jackson. Jackson
encouraged her to report their relationship,
and, once it was reported, ho admitted his
involvement and acknowledged responsibili-
ty-

None of the incidents of sexunl inter-
course between Jackson and MS. involved
any force or coercion. Jackson and M.S.
were mutually attracted to each other. Af-
ter reporting the relationship, M.S. felt
guilty and suffered some emotional diffi-
culty. She Indicated that she was still In
love with Jackson and expressed a desire to
marry him when she turned eighteen. Dis-
closure of tlie relationship also had a signif-

icant impact on the relationship between
M.S. and her parents. As a result of the
disclosure, M.S. and her pnrents found it
necessary to undergo regular family coun-
seling sessions.

THE OFFENDER

At the time of his involvement with M.S.,
Jackson was twenty-seven years of age.
He had gtuduated from high school In An-
chorage with above average grades nnd
had attended tlireo yenrs of college.

Jackson had ten yearslexperience as n
gymnastics instructor and coach for both
private organizations and public schools.
Ha was highly regarded by his employers,
his students, and their parents. In addition
to hla work In gymnastics, Jackson had n
steady record of employment ns a laborer
in his own maintenance and janitorial busi-
ness.

Jackson had no prior criminal record.
He waB married in June of 1986, but fell
his marriage wbb brenking up by the time
he got involved in the relationship with

120(). See Stale v. Woods, 680 p.2d 1195, 119(
D. 1 (Music* App.1984); State v. Coal}, 669 p.2d
1329, 1330 n. 1 (Alaska App.1983).
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M.S. Jnckson separated from llls wife in
January of 1988 and obtained a divorce
later that year Jackson maintains strong
family ties in Anchorage, and llls parent*
have continued to be very supportive of

1

Im*

Although there Bre Indications in the
record that Jackson la somewhat emotional-
ly Immature, there is no evidence to indi-
cate Uiat he Buffei-s from any significant
psychological or emotional disorder. Since
his relationship witli M.S. wbb reported,
Jackson has consistently accepted responsi-
bility for hia conduct and has acknowl-
edged its wrongfulness. He has expressed
remorse for the damage that he lias caused
M.S. and her family.

« SENTENCING PROCEEDINGS

Jackson was charged with one count of
sexual abuse of a minor in the second de-
gree. « The statute governing the offense,
AS 11.41.436, proscribes several distinct
forms of sexunl contact between adults and
minors.” Jackson wbb charged under AS
11.41.436(a)(1), which covers conduct for-
merly called statutory rape." The relevant
portion of AS 11.41.436(a)(1) provided that
the offense of sexual abuse of a minor in
the second degree occurs when an offender .
who is sixteen years of ago or older "en-
gages in sexual penetration with a person
who is 13, 14, or 16 years of sge and at

2. Alaska SInlule 11.41.436 provides:
reSeexual abuse o/ @ minor in Ihe second de-

(a) All offender commits lhe crime of sexual
abuse of a minor In llie second degree If

(1) being 16 years of age or older, lhe of-
fender engages In sexual penetration with a
person who Is 13, 14, or 15years of age and at
Icasl three years younger than the offender,
or aids. Induces, causes or encourages a per-
son who Is 13, 14, or 15 years of age and at
least three years younger than the offender to
engage In sexual penetration wllh another
person:

(2) being 16 years of age or older, lhe of-
fender engages in sexual contact with a per-
son who Is under 13 years of age or aids.
Induces, causes, or encourages a person under
13 years of nge to engage In sexual contact
with another person;

(3) being 18 years of age or older, Ihe of.
fender engages In sexual contact with a per-
son who Is under 18 years of age and who
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least three years younger timn the offend
er." il

Sexua| abu8e of a minor tho 8ec(ind
jcgree le 9 clal)8 g felonyi AS n .41.436fl)),
and ja punishable by n maximum term’of

ten years’ imprisonment.  Presumptive
termB for second and subsequent felony
offenders are four and six years. No pre-
sumptive term is prescribed for individuals
who, like Jackson, have not previously been
convicted of a felony. See AS 12.65.125(dj.

Jackson entered a plea of no contest to
the charge and appeared for sentencing
before Superior Court Judge Karl S. John-
stone. At tho sentencing hearing, the state
urged the court to impose a substantial
term of imprisonment. The state relied In
part on State p. Coale, 6G9 P.2d 1329 (Alas-
ka App.1988), in which we disapproved aa
too lenient a sentence of sixty days for an
offender convicted of a single incident of
sexual contact with his twelve-year-old
stepdaughter. The state also relied on sev-
eral appellate decisions dealing with sen-
tences for offenders convicted of statutory
rape. In particular, the Btate cited Goal-
den v. State, 666 P.2d 1218 (Alaska App.
1983) (affirming a first offense sentence of
five years with three years Burpended);
Skrepich v. State, 740 P.2d 960 (Alaska
App.1987) (reversing maximum sentence of
ten years, but remanding for imposition of
a sentence of ten years with four years
suspended); and Foster v. Stale, 761 P.2di

(A) Is entrusted lo the offender* care by
authority of law; or

(B) Is lIhe offender's soil or daughter. In-
cluding an lllegitimate or adopted child, or a
stepchild;

(4) being 16 years of age or older, the of-
fender aids, Induces, causes, or encourages d
person who Is under 16years of age to engego
In, conduct described In AS II.4?.455(a 2>|—

3 [
<?5) being 18 years of age or older, the of-
fender cngoges In sexual contact wllh ft per
son who Is under 16 years of age, and the
victim at Ihe time of the offense Is

(A) residing as d ir. ' er of Ihe social unit
In the some household as Ihe offender and Ihe
offender Is In a position of authority over the
victim; or

(D) temporarily entrusted to Ihe offender's
care.

.l TATE v
1888 (Alaska App.1988) (indicating appro-
priatcness of a term of four yearr, with two
and one-half years. BUBponded), m .,

‘eAt the conclusion of the hearing, Judge
JohnBtonc found that Jackson's conduct to-
ward M.S. had resulted from genuine and
reciprocal affection between JackBon and
M.S. The judge also found Jackson to be
sincerely remorseful and contrite and noted
that there was no evidence to Indicate that
Jackson had engnged In similarly Inappro-
priato » behavior toward other minors.
Judge Johnstone concluded that jBckson
was not a person who had nn abnormal
affinity toward children or who wns prone
to deviant sexunl behavior, Tlie judge be-
lieved that, instead, Jackson's offense was
situational and that it was consequently
unlikely to recur. ,

=In determining nn appropriate sentence
for Jackson, the judge carefully considered

the sentencing criteria articulated by tho
Alaska Supremo Court InStale v. Chancy,

477 P.2d 441, 448-44 (Alaska 1970), focus-
ing primarily on Jackaon’sstrong potential
for rehabilitation. -Relying on Jackson's
favorable background, hia remorne and con-
tritlon, nnd tlie situational nature of tlie
offense, Judge Jchnatinc expressed the be-
lief that Jackson wt.s essr-.Mally rehabili-
tated.that there was little ¢ ...gcr of aubao-,
quent offenses, and .that he was in need of,
no further deterrence. V- o, o !

*These-findings led Judge §ohnotone to
conclude that no further incarceration was
necessary for Jackson's deterrence or reha-
bilitntion, and. that thoro was rib- need to
Isolate him for the protection ot tho public.
The-judge stated, that, to Uie extent that.
there was any additional need for rehabili-
tation, that, need could be addressed by
requiring Jackson to seek outpatient treats
ment bs a condition of probation. .

m Judge Johnstone recognized that Jack-
son’s offense had significant'psychological
effects on M.S. and her parents and conse-'
quent financial harm.1The judge charac-,
terized Jackson’s misconduct asi-Berlous.
While Judge Johnstone acknowledged tho
neod to express community condemnation
in Imposing a sentence, he concluded that
this goal could adequately bo provided by

8 .
CllauTM Md 320 (AlukaApp. 1989}
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requiring Jackson toperform a aubatnntial
period of community oerviceas a condition
of probation. -

Judge JohnBtone found significant factu-
al distinctions between the coses relied on
by‘the state and Jackson'B case. The judge
thus concluded that existing case Inw deal-
ing with statutory rape provided little use-
ful guidance nnd did not mandate the Impo-
altion of n substantial term of imprison-
ment Accordingly, the judge sentenced
JackBon to a term of three years, suBpeml-
ed the entire term, nnd ordered Jackson to
complete a three-year period of probation,
As special conditions of probation, the
judge required Jackson to complete n
course of outpatient counseling for sexual
offenders and to perform 1,000 hours of
community sorvice.

ANALYSIS

On appeal, the state argues timl the sen-
~nce imposed below is clearly mistaken,
McClain v. State, 619 P.2d 811, 813-14
(Alaska 1974), In thnt it gives insufficient
attention to the seriousness of Jacksons
criminal misconduct and fails to mnke adr-
quote provision for tho sentencing goal of
community condemnation. We find thnt
the. state's argument has merit In our
vl°wi 8 probationary sentence was cleBrly
mistaken under the circumstances of Jack-

80118 ~ 8e'"

A. Relevant Case Law

Our analysis mUBt begin with Stale wv.
Coals, 6G9 P.2d 1829 (Alaska App.1983).
In Coats.'vie had occasion to discuss the
seriousness of the harm that results from
sexual abuse of minora snd the consequent
need for emphasis on tlie sentencing goal
of community condemnation, or reaffirma-

tion of societal norms:
[Tjhlo court lias consistently expressed
the view that sexual abuse of children
cannot be condoned. There is a compel-
ling need in such cases to expres.i com-
« munity condemnation of tlioBe who scxu-
ally abuse children nnd to make clear to
offenders thBt conduct Is abhorrent lo
contemporary social norms.
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In most sexunl nbuso cases, the young
victims ore particularly vulnerable to
abuse nnd are as a practical matter in-
capable of effectively defending them-
selves. Innocent children who Imve been
the victims of sexual abuse may suffer
serious, long-term emotional and psycho-
logical injuries; the nnturo nnd scope of
the injuries is often difficult to predict
with nccurncy. In almost all cases, a
sexual abuse victim must have trcmen-
douB courage nnd determination simply
to cope with the emotional trauma in-
volved as the primary witness in the ad-
versary process of a formal prosecution.
And often the disruption of normal fami-
ly life occasioned by a prosecution will
lend n youthful victim to feel confused
nnd guilty.

669 P.2d at 1334 (citations omitted).

Coals involved a conviction under Alas-
ka’s former sexual abuse of children stat-
ute, AS 11.41.440, which ranked the of-
fonoo an a class C felony—the loweBl cate-
gory of felony offenseB. Nevertheless,
given the seriousness of the harm in child
sexunl abuse casea, we specifically conclud-
ed in Coals that, even for first offenders,
probntionnry sentences are appropriate
only under limited circumstances:

All of these considerations demand
' that due emphasiB be placed on express-
ing community condemnation of offend-
ers who Bexunlly abuse children, sen-
tences must make it .dear to the offender
and the victim alike tlint the offender,
not the victim, has committed the crime.
Although we think that a probationary

sentence may properly bo used when a

first offender is convicted of a class C

felony involving sexual abuse of a child,

such a sentence will be appropriate only
if mitigating circumstances exist and tlie

habilitatlon through probationary super-
vision.

669 P.2d nt 1334. ..

Coals thus makes It cleBr that, to justify
a probationary sentence, the sentencing
court muBt find not only that the offender
has an unusually strong potential for reha-
bilitation, but also that the circumstances
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p
surrounding tho commission of the offenlj

are mitigated.

Since this court decided Coals, Alaska'
statutes dealing with sexual abuBo of chit;
dren have undergone significant revision}
bolstering the conclusion that we reached
in Coats. Conduct traditionally referred to',
os Btntutory rape and formerly designated
as n class C felony ImB now been defined u
sexual abuse of a minor in the second'dsf
grec, a clobo D felony. The reclBssificatload
of the offense underscores the need1lfoi;.
adherence to our decision in Coals, for,lli:
we said In State v. Woods, 680 P.2d 1196/?
1197 (Alaska App.1934): "Other things
ing equal, one convicted of a class B felony,,
shou’d receive n greater sentence than ond
convicted of a clnss C felony."

Since deciding Coals, we have consistM—l,
ly emphasized that mitigated circumstanced,
nnd a strong potential for rehabilitation ar/
both prerequisites for probationary ‘soft
tences in cisbb B felonies. In Stale'vf
Kantos, 696 P.2d 686 (Alaska App.1986)".
we disapproved n probationary sentence (dri
a first felony offender convicted of first”eS
grce theft, u clnss B felony. The sdnteii®
ing record indicnted thnt the defendnnt hedi
unusually strong prospects for rehsblllti®
tion, but the factual circumstances ity
rounding the theft were not particularly,;
mitigated. We concluded that, absent sip*
nificant mitigating circumstances, Uni Seijf
ousness of the offense required imposition
of a sentence involving n substantial periotj
of incarceration. X i.'MPiif’

We renched a like conclusion in Static
Hooper, 760 P.2d 840 (Alaska App.1988j]
Hooper was convicted of the clnss B folds
of misconduct Involving a controlled Vii'.
stance In the third degree for possessin,
two ounces of cocaine with Intent to dellf
$Cara it o Mt SRR o Teirt

RIlv00,,,,,,,n,, U— ,r movc(j

duction of the sentence Ho made slcoi
palling Bhowing that he had bean rehabl
tated while his case was pending on appe"
Based on Hooper’s demonstrated!rehab
tation, the sentencing court reduced tth*,
original sentence, suspending the ™ull.foui
year term of imprisonments. 1

v .
<

:On appeal, we disapproved tlia Imposition
‘bf-a probationary term in Hooper's case.

We did not quarrel with the sentencing
court's conclusion .that Hooper had made

‘An‘adequate Bhowing of actual rohablllta-

vtion.": Ratlier, we emphasized that Iloopcr'B
tehkbililatlon cpuld not alone justify a pro-
bationary sentence for n class B felony.
jWhilo we declined to hold that probationary
sentences could novcr be appropriate for
class B felonies, we reiterated that a proba-
‘orisry term could be justified only when
Aha'lcrimo itself was mitigated. 'Because
tho circumstances involved In Hooper's of-
‘fense were, neither particularly aggravated
for,.mitigated,.,wo. held tliat n:substantial
,Knjence of imprisonment was necessary to
Jivold. depreciating tho.seriousnesB ,of the
|fenBC and to express community condetn-
jSSfill?-..# at 842-43. A I
jbcWo- baye reached similar conclusions
yjiea considering class B felonies involving
yexual abuselofechildren.. In State v,
\Yoqdt, 680. P.2d 1196 (Alaska App.1984),
~inrdefendant was convicted of a single
ft)Isbde''bf*'sexually abusing his flve-year-
vidldflughter,” The sentencing court found
Jfbids"conduct'to’be comparableso the
Aoiiduci*Involved “in State v. Coats, and
found that Woods' prospects for rehsbilita-
fjoafjyerd, comparable to Coats'; ‘Accord-
gly~ths! court Imposed an iiisuBpended
. ntence of six months’ ImpriBonment~the
(limtenes’that tills court bad indicated as
inlmallyjdappropriate for Coats. See
ttCoals. C69 P.2d at 1834. We dis-
rorad Woods' six-month sentence as too
lenl~-nodng’ that : Woods' offenso In-
W) jb>Ichldd younger than the child in-
ifwl'ii'the ,Gcata’ case and emphasizing
Woods'hiid been convicted of a class B
DyJNjnatead of a class C felony. We
uded that an unsuspended term of nt
jghtecn months to serve should have
"'posed. /ft, nt 1197-98. .. . .’

Foster v. State, 761 P.2d 1388 (Alaska

1978)),a'statutory rnpe case like Jack-

ie,defendant, a twenty-flvo-year-old

"'offer hr,-.\ggs convicted of a aingle
B .[l- <o oo

£miih V. Stale, 755 p.2d 1375, 1378 (Alaska

1987),".we bid occasion lo review Alaska

‘d| decisions dealing wilh drug offenses,
ew Of the drug cases, particularly those

STATE v. JACKSON
Cllaaa77« M d 3M (AlaskaApp. IVIV)
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ingldent of soxual Intercourse wllh a four-
teen-year-old girl. Foster was sentenced to
norve four yenrs Mth two and one-half
yearn suspended. The superior court
thereafter declined Foster's motion to re-
duce the Bentence. We upheld the superior
court's decision, noting that the sentencing
record supported the court’s apparent con-
clusion that Foster's conduct was not par-
ticularly mitigated and that his prospects
for rehabilitation were not particularly fa-
vorable. '

When significant aggravating circum-
stances have been established or when an
offender's potential for rehabilitation line
been shown to be particularly bad, we have
not hesitated to Bpprove first offense child
Bexusl abuse sentences substantially ex-
ceeding eighteen months of unsuspended
Incarceration. For example, in Goulden v.
State, 666 P.2d 1218 (Alaska App.1988), the
defendant, a forty-tbree-year-old school
principal and teacher, was convicted of n
single Incident of statutory rape Involving a
fourteen-year-old student The Incident oc
icurred after a party at Goulden's house
and not during school hours. It Involved
no force or coercion. While alcohol and
marijuana had been consumed by some ol
the guests nt Goulden's party, there wnr
nothing to Indicate that Goulden had pro
vided those substances, nnd it wbb not clem
whether the victim had consumed any in
toxicants.

Goulden was convicted of sexual abus>
of a minor under Alaska’s former statute
which mado the offeiiBO a clssb C felony
In Imposing sentence, the superior courl
found Goulden's background and prospect*
for rehabilitation lo be favorable and con
eluded that, in most respects, his olfensi
was mitigated. Although Goulden’s Victln
wss characterized as slightly retarded, tin
sentencing court expreosly found thnt bli-
was sexually experienced, that no fore*
was used against her, and that she hni
ouatained no lasting damage. Goulden
666 P.2d at 1221.

*dealing with convictions for misconduct InvoK

Ing I' controlled substance In lhe ihird degree,

class B felony, lends further support lo llie cm
elusions Ihal we reached In HOOpEr and Kama
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Nevertheless, tlie sentencing court con-
cluded that Goulden's conduct wns particu-
larly serious because he hnd breached his
trust as a teacher by engaging In sexual
relations with one of his students. On this
basis the court imposed a term of five
yenrs with three yenrs suspended. On ap-
peal, this court approved the sentence, rely-
ing principally on the breach of trust inher-
ent in Goulden's relationship to the victim.

Skrepich v. Stale, 740 P,2d 960 (Alaska
App.1987), provides another useful exam-
ple. Skrepich whbb convicted of sexual
abuBe of a minor In the eecond degree.
Like Jackson, he wns convicted for conduct
amounting to statutory rape." A thirty-sev-
en-year-old karate instructor, Skrepich be-
came romantically nnd sexually involved
with a fifteen-year-old Btudent The rela-
tionship lasted several months. The sen-
tencing court imposed the maximum term
of ten years' imprisonment. On appenl,
although we noted that in Borne respects
Skrepich's conduct wae not particularly ag-
gravated, we found it significant under
Goulden that Skrepich hnd violated his
trust ob a teacher in committing tlie of-
fense. We nlso found that Skrepich's back-
ground of prior similar misconduct, for
which he had never been convicted, made
him a particularly poor enndidnte for reha-
bilitation. On theao grounds, although con-
cluding that a sentence of ten years wns
excessive, we held that a sentence of up to
ten years with four years suspended would
be justified.

4. Our conclusion that a significant term of In-
carceration will be appropriate for typical first
offender) who commit class D felonies Il not
Incomlslent with Ihe supreme court’s decision
in Uuch v. Stale, 633 p.2d 1006 (Alaska 1981).
in Leuc , the court Indicated that, Tor first of-
fender! convicted of Crimea against property,
"probation, coupled with restitution, la Ihe ap-
propriate sentence unl:» other factors militate
against It" 633 R2d ul 1013-14. Leuc , how-
ever, deall wllh convictions /or grand theft un-
der our former criminal code. The convictions
Involved conduct that would have amounted to
theft In lhe second degree, a class C felony
under our current criminal code. S8l AS 11.46-
130. The decision In Leuch expressly recog-
nized that, even wllh properly crimes, the serf
ousness of any given offense Is a legitimate
consideration In determining the appropriate-
ness of a probationary term. In fact, In Leueh'a
case, lhe court declined lo apply the rule favor-
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Our review of thesa cases suggests four
distinct sentencing rnngea for first offend-
ers convicted of clnss B felonies:

11] 1. A typical offender committing a
typical or moderately uggravaled offense
should receive an unsuspended term of.a
year or more to serve.l The upper limit in
such cases should be four years, reflecting
our decision in Austin v. Slate, 627 P.2d
667, 667-68 (Alaska App.1981). In Austin,
we indicated that first offenders Bliould
normally receive a sentence more lenient
than the presumptive term for o second
felony offender.

[2] 2. For an offense that is exception-
ally aggravated—one that Involves the ex-
istence of significant statutorily specified
aggravating factors or other extraordinari-
ly aggravated circumstances—a term of up
to six yenrs of unsuapended Incarceration,
the presumptive term for n third felony
offender, would be justified.

[3] 8. For a case that !b less serious
than the norm for tho offense, cither be-
cause it involves mitigated conduct or an
offender whose background indicntes par-
ticularly favorable prospects for rehabilita-
tion, n nonprobntionary Bentence below the
one-year to four-year range for typical of-
fenses will be appropriate. By "nonproba-
lionory," we menn a sentence involving at
least ninety days of unBUBpended incarcera-
tion— in other words, a term that exceeds
the sixty-day limit of a sentence involving

Ing Imposition of a probationary term. Tlie
court concluded that, because Leuch hnd @ mis-
demeanor record and because one of |he two
felony thefts far which he was convicted In-
volved "large-scale crime and had d severe Im-
pact on lhe uninsured victim,"” 633 P.2d at 1014,
a period of Incarceration was appropriate. Un-
der Alnskn's revised criminal code, only aggra-

A Alaska 3;

STATE f. JACKBON
Cllam 776 PJd 110 (AluluApp. 1119)

"shock probation.” See Langton v. State,
662 P.2d 964, 969 (Alaska App.1989); Slule
v. Hooper, 760 P.2d 840, 842 n. 8 (Alaska
App.1988); Leuch v. State, 682 P.2d 1000,
1014 n. 22 (Alaska 1981). In such cases,
sentencing courts have broad discretion to
require that Bny period of incarceration be
served as a condition of a suspended impo-
sition of sentence., . , >

[4] 4 A, probationary sentence—a
term involving less.-than ninety dnys of
unsuspended incarceration—Bhould be re-
served for cases that are significantly miti-
gated in terms of both the offender and tlie
offense. When an offenBe Involves miti-
gated conduct but Is committed by, an of-
fender who does not show unusually good
prospects for rehabilitation, the imposition
of a nonprobationary sentence will further
the sentencing gonlB of both community
condemnation and personal’ deterrence.
When an offender who has good prospects
for rehabilitation commits a crime involving
conduct typical for tlie offenBe, the serious-
ness of the conduct and the resulting need
to express community condemnation will
militate in favor of n nonprobationary sen-
tence." Titus, a probationary sentence will
be appropriate only when an offender’s
conduct is significantly less seriouB than
typical conduct for tlie offense and only
when the offender's prospects for rehabili-
tation aro shown to bo significantly better
than the typical first offender's conduct.1

* We emphasize that these benchmarks are

i- Just thatTItoy are not Inflexible catego-
Xi ties to be rigidly adhered to. Bather, they
are general guidelines that should serve os

f. astarting point for analysis." In each case,
the sentencing court must dec'de upon an
appropriate sentence’based on the totality

t of the circumstances before it'It Is lo be
', ‘expected that many cases will not fit neatly

vated properly crimes are designated as class D .
felonies. In contrast to LEUCN, In which Ihe |
most serious theft Involved property valued at ,
approximately 112,500, under lhe current code \
theft In lhe first degree, a class B felony. Is 7/
restricted to cases Involving properly valued at j
125,000 or more. J€€ AS 11.46.130. Thus,’In

melost cases, lhe Inherent seriousness of properly

offenses that qualify ns class B felonies will ?
Justify an exception to Ihe rule In LEUCh and call <
for the Imposition of a nonprobnllonnry term.
See Karr v. Side, ese P.2d 1192, 1195-96 (Alas-
ko 1984). 1

IInto'any'one of the specific categories that
/. have,_enumerated.
LY

1 ,'—In most cases, lhe Imposition of d lubstantlal
dibut Irelatively moderate period of' Incarcera-
,billon—a period within the range of ninety dayi
tifto eighteen months—would be unlikely to con-
nicl with an/offender’s rehabilitation. la come
jtolruly exceptional caiex, however, ipeclfic clr-
fijcunutancea might warrant the conclusion that
“jeven a relatively brief period of Incarceration
-'would substantially Jeopardize en offender'a

—-

B. Application of Case Law to Jcu
son'e Case

[6] It remains to bo determined win
Jackson's caao falls within these ben.
mark rnngea. The sentencing court's |
mary focus wns on Jackson's potential |
rehabilitation. Given the court'B findini
thero seems little doubt concerning Ja-
son's unusually favorablo prospects for
habllitatlon. Jackson's Btrong family n
community tics, his solid educational n
employment history, his lack of any pr
criminal record, the situational nature
his offense, and his genuine "emorse n
contrition all support the conclusion tl
Incarceration is unnecessary to further |
sentencing goals of rehabilitation, peraoi
deterrence, or isolation.

In contrast to the attention it gave
Jackson's background and prospects for
habllitatlon, the sentencing court m;
comparatively few specific findings c
cerning the seriottsnens of Jacksons' ¢
duct We see little if anything in thls-ci
to justify the conclusion that Jackson's ¢
duct was significantly Fss serious than
norm for tho offense.

M.S. was thirteen and fourteen years
age at the time ot the offense. Her :
falls within the lower range of the stall
rily specified limits for the offense. ('
versely, while Jackson wns not pnrticuhl
advanced In age, neither was he a youth
offender. At age 27, Jackson was a i
thirteen years older than M.S.

It Is also significant that Jackson t
not convicted for an Isolated Instance
misconduct His offenBe Involved mull
Incidents occurring over a lengthy perlo.
time. See, e.g., Smith v. State, 746 |
1876,1877 n. 2 (Alaska App.1987); Higg
State, 676 P.2d 610 (Alaska App.19
See also Stale v, Kamos, 696 P.2d atl

prospects for rehobllllallon. We do nol
dude the Imposition of @ probationary i
when case-specific circumstances place the
fencing goal of community condemnolin
actual conflict with the goal of reliabllll:-
and when the sentencing record supportl
conclusion that the offender'! rehabllll:
must be given priority.
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Il is even more significant that, in sexu-
ally abusing M.S., who was one of his gym-
nRsticB students, Jackson violated the trust
placed in him by M.S. nnd her parents. See

. Goulden v. Slate, 656 P.2d at 1221; State
v. Andrews, 707 P.2d 900, 911 (AlnBka App.
1986); Depp v. Slate, 686 P.2d 712, 721
(Alaska App.1984). While this breach of
trust might not have been ns significant as
it would have been hnd Jackson bcon M.S.'s
teacher at school, or her parent or guardi-
an, the brench nonetheless contributes
markedly to the seriousness of th- offense
and, in our view, preclude: the conclusion
that Jz.kson'a conduct wns significantly
less serious timn the norm for the offense.
See Skrepich v. Stale, 740 P.2d at 964.

It is true, as Jackson points out, that his
conduct toward M.S. was motivated by gen-
uine reciprocal affection and Involved no
coercion or force. However, while the sinc-
erity of Jackson’s feelings toward M.S.
may to a limited extent be viewed as an
extenuating circumstance, the absence of
force or coercion cannot. Neither force nor
lack of consent is an element of sexunl
abuBe of a minor in tho second degree. In
cases of statutory rape, the typlcal.offense
involves mutually consensual conduct. It
ia precinely because the law deems children
lo bo incapable of rendering meaningful
consent in such situations that the offense
has been defined to nwke consent Irrele-
vant. Thus, had Jsckson used force or
coercion in committing hia offense, his con-
duct would have been oignlflcnntly aggra-
vated. The absence of such conduct, how-
ever, does not mitigate tlie offenBe.l

Jackson's conduct would qualify as less
serious than the typical conduct within the
definition of sexual abuse of a minor in the
second degree only if we assumed timt the
conduct Involved in statutory rape is per se
less serious than the other types of conduct
timt are proscribed in the statutory defini-

6. In this regard, SMith r. State, 745 p.2d 1375
(Alaska App.1987), Is relevant. Smith was a
forty flvcyearold second offender. He had
previously been convicted of sexually abusing a
minor. The conviction Involved conduct sim.
liar to that In Jackson’s case. In considering Ills
prior offense, we staled:

Smith had sexual Intercourse oi numerous
occasions, during a fourmonth period, wilh n

776 PACIFIC REPORTER, 2d SERIES

lion of sexual abuse of n minor in the
Bccond degree. Such an assumption, how-
ever, v/ould be untenable. 11 is well estab-
lished that all of the categories of conduct <
classified within a Bingle statutory provl- *
sion must, in llie abstract, be presumed

equally serious; differences in seriousness

between similarly classified offenses inuBt

thus be evaluated on a case-by-case basis. =
See, e.g., Walsh v. State, 677 P.2d 912,
916-17 (Alaska App.1084); Juneby'w.
State, 641 P.2d 823, 841 (Alaska App.1982),
modi/ted in part, 665 P.2d 30 (Alaska App.
1983). »

In summary, Jackson's actual conduct In

* -

committing tlie offense for which he was ?
convicted was nt best only slightly mitigat-
ed. Thus, while Jackson's favorable proa- >

pects for rehabilitation would have justified (
a sentence below the one-year to four-year
range for typical first offenses, the eb-
sence of significantly mitigated conduct ‘I
colls for imposition of a nonprobationary .7
lernt—one equivalent to at leaot ninety

days of Incarceration. . AY,

Jackson's sentence does not provide for
any unsuspended term of Incarceration, ’if
However, in imposing sentence, Judge 2
Johnstone did require, as a condition of
probation, that Jackson complete 1,000 ;,
hours of community work. The 1,000-hour 1|
community work requirement cannot, In s
our view, be dismissed os wholly Inconse- }
quential or insubstantial. We have prevl-'%
ously emphasized that in cases involving *
first offenders convicted of class B felo- 3/
nice, sentencing courts Imve broad discre- \
tlon to provide for periodic confinement on
weekends or at other suitoblo intervals,
and to substitute community work for In- ~
cnrcerntion. See Stale v. Hooper, 760 P.2d ~
nt 848 n. 6; State v. Kamos, 690 P.2d at *
687. hi V

fourteen ycar-old daughter of a friend. It ap-
pear! that the "victim" was a willing partlicl-,-’
pnnt and may have even Instigated the con- .
tact. There was no evidence of violence, and -
up until that time Smith had an exemplary L
record. Nevertheless, Ihe offense was serious, Jj
given lhe substantial age disparity between j.
the participants. >n

745 P.2d at 1377 n. 2 (citations omitted). )

J
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The legislature hart also clearly ox-

mpressed the view that community work may
' constitute an appropriate substitute for in-

carceratlon. In AS 12.66.066(d), the leglsla-
ture has provided: e . X3
\ The court may Offer a defendant con-
evicted of an offenBe the option ot per-
forming community work in lieu of a
sentence of imprisonment. Substitution
of community work shall be at a rate of 6

i, r hours per each day of Imprisonment A

court mBy not offer substitution of com-

: b-munlty work for any mandatory mini-

mum period ot Imprisonment or for any
yiperiod of a presumptive term of impris-
g.onmenti ax* .
Gauging Jackson’s sentence by the Btatu-

J‘ tory formula sot forth In AS 12.65.066(d),

the community work requirement Imposed

11 below la equivalent to 120 dRye.of Imprinoi.

‘ment At least arguably, then, the commu-

( nlty-work requirement substantially ex-

. ceeds the ninety-day jail term that would
»qualify Jackson's sentence ss nonproba-
; Uonary. 1, t
Y. In our view, however, the Inngunge of
'AS 12.66.065(d) makes it reasonably cleBr
:that the legislature did not regard commu-
bity'work as the functional equivalent of
IIHcarceration in all situations. ""Had the leg-
:lalature desired to make community work
Minterchangeable with Incarceration, it
“.would 'not have enacted a restriction
Sagainst "offering community work as .an
nlalternative tq minimum and presumptive
[(terms."The fact that tlie legislature chose
jto restrict the use of community work pro*
.tides" a strong indication that/Iri Ib> view,
*-the goals of sentencing could not adequate-
ly.bo fulfilled under some circumstances by
~((.sentence involving community work rnth-
£er,than Imprisonment. By analogy to tho
)expression of legislative intent embodied in
JJAB 12.66.056(d), we conclude that communi-
ytyjwork cannot properly be relied on to
jlreplace jail time altogether when the cir-
rcumatancco surrounding an offender's con-
Vctlon for a claas B felony, and the conse-
ntient need to cmphaalzo community con-
demnation/would require the imposition of
ifnbriprobntionary term; In such cases,
hliance by the sentencing court on comrnul
pity-work to Uie exclusion of incarceration
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would unduly depreciate the serlouBneaB of
the offense and uuderemplmBlzo the com-
munity's condemnation of the offender's
misconduct

Despite tho significant community work
requirement imposed by the sentencing
court, we are constrained to find that, be-
cause it fails to Incorporate nny actual peri-
od of confinement, Jackson's sentem.0 un-
duly depreciates the significance of his mis-
conduct nnd inadequately serves the sen-
tencing goal of community condemnation.
Our Independent review of the sentencing
record convinces us thnt the sentence im-
posed below was clearly mistaken.
McClain v. State, 510 P.2d 811, 813-14
(Alaska 1074).

Accordingly,
PROVED.

this sentence is DISAP-

Donald L. BOMPUS, Appellant,
1 r

V.
* STATE of Alaska, Appellee.
No. A-2G06.

Court of Appenls of Alnskn.
June 23, 1989.

Defendant was convicted after plead
Ing no contest to two counts of burginry >
first degree, In the Superior Court, Tliir-
Judicial District, Palmer, J. Justin Rlplej
J., and received Bentence of adjusted pn
sumptive terms of Beven yenrs for car
count, which were made consecutive |
ench other and to nine-year sentence defei
dnnt received In another court for relnir
burglary and theft convictions, which sci
tences were to be served without eligibilil
for parole. Defendant nppealcd. Th
Court of Appeals, Bryner, CJ., hold Ilim
(1) defendant wns properly characterized !
worst offender and dangerous offendr
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FISCAL NOTE
ALASKA BILL NO. HB 214
TIVE SE

ANALYSIS (Continued):

This bill amends the state statute providing for the confidentiality
of juvenile records, AS 47.10.090, to permit the parent or legal guardian of
a minor to disclose records or other information about the minor to certain
state officers for review or use in their official capacity. Under the bill,
the persons to whom disclosure is made would be prohibited from disclosing
the records or information to anyone who 1is not authorized to receive the
records or information. The Department of Law would not normally be involved
in this process and, consequently, there should not be a fiscal impac;. for
the department.
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CS FOR HOUSE BILL NO. 214(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

| EIGHTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

OfTei\*I:
Referred:

Sponsors): HOUSE RULES COMMITTEE BY REQUEST OF THE LEGISLATIVE COUNCIL

A BILL
FOR AN ACT ENTITLED
"Aji Act allowing the parent or legal guardian of a minor to disclose information
about the minor to certain state officials and state employees; prohibiting further
disclosure of the information to unauthorized persons; amending Alaska Child in

Need of Aid Rule 22; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.10.090(a) is amended to read:

(@ The court shall make and keep records of all cases brought before it. The
court s official records may be inspected only with the court’s permission and only by
persons having a legitimate interest in them. Except as provided in AS 47.10.092,
all [ALL] information and social records pertaining to a minor and prepared by an
employee of the court or by a federal, state* or city agency in the discharge of the
employee’s or agency’s official duty, including driver’s license action under AS
28.15.185, are privileged and may not be disclosed directly or indirectly to anyone

without tlie court’s permission. However, a state or city law-enforcement agency shall

_ -1- CSHB 214(JUD)
New Text Underlined [DELETED TEXT BRACKETED]
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disclose information regarding a case that [WHICH] is needed by the person or
agency charged with making a preliminary investigation for the information of the
court. The court shall forward a record of adjudication of a violation of an offense
listed in AS 28.15.185(a) to the Department of Public Safety [,] if the court imposes
a license revocation under AS 28.15.185. Within 30 days of the date of a minor’s 18th
birthday or, if the court retains jurisdiction of a minor past the minor’s 18th birthday,
within 30 days of the date on which the court relinquishes jurisdiction over the minor,
the court shall order sealed all the court’s official records, information, and social
records pertaining to that minor, as well as records of all driver’s license proceedings
under AS 28.15.185, criminal proceedings against the minor* and punishments assessed
against the minor except for traffic offenses. A person may not use these sealed
records for any purpose except that the court may order their use for good cause

shown or may order their use by an officer of the court in making a presentencing

report for the court.

* Sec. 2. AS 47.10 is amended by adding a new section to read: il

Sec. 47.10.092. PARENTAL RIGHT TO DISCLOSE ESCORTS, (a)
Notwithstanding AS 47.10.090, a parent or legal guardian of a minor subject to a
proceeding under AS 47.10.010 - 47.10.142 may disclose confidential or privileged
information about the minor, including information that has been lawfully obtained
from agency or court files, to the governor, the lieutenant governor, a legislator, the
ombudsman appointed under AS 24.55, the attorney general, and the commissioners
of health and social services, administration, or public safety, or an employee of these
persons, for review or use in their official capacities. A person to whom disclosure
is made under this section may not disclose confidential or privileged information
about the minor to a person not authorized to receive it

(b) The disclosure right under (a) of this section is in addition to, and not in
derogation of, the rights of a parent or legal guardian of a minor.

(c) A person who violates a provision of this section is guilty of a
misdemeanor, and upon conviction is punishable by a fine of not more than $500 or

by imprisonment for not more than one year, or by both.

* Sec. 3. COURT RULE CHANCE. AS 47.10.092, added by sec. 2 of this Act, amends

CSHB 2HJUD) -

New Text Underlined [DELETED TEXT BRACKETED]
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Alaska Child in Need of Aid Rule 22, by providing an exception to the confidentiality of
information pertaining to a minor who is the subject of Child In Need of Aid proceedings.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

3 CSHB 214{JUD)
New Text Underlined [DELETED TEXT BRACKETED)
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m| P.O. Box 102636
Anchorage. AK99510-2636
(907) 277-8840
(800) 478-2624

O P.O. Box 113000
Juneau. AK 99811-3000
(907) 465-4970
(800) 478-4970

=] P.O. Box 74358
Fairbanks. AK 99707-4358
(907) 452-4001
(800) 478-3257

BACKGROUND

This bill attempts to resolve problems with judicial interpretation of AS 47.10.090
which came to light last year. That statute by its terms restricts access to court records
and prohibits disclosure of information and records which are prepared by federal, state or
city agencies when those records pertain to a minor.

This statute has been interpreted by a superior court judge to prohibit a parent
involved in a Child In Need of Aid (CINA) proceeding from providing specific information
on the matter to their legislator, other elected officials or the ombudsman. While the
court’s order was eventually modified to allow the parent to provide information to the
ombudsman, the limitations on discussions with elected officials remained in place.

This matter is being appealed to the Alaska Superior Court by the mother involved
in the CINA case. The Legislative Council did authorize the submission ofan Amicus
brief supporting a parent’s right to contact their elected officials in such matters

EFFECT OF PROPOSED LEGISLATION

This committee substitute provides parents or guardians an affirmative right to
provide information about state actions involving a minor to elected officials or other
selected state officials who would be in a position to correct any allegedly inappropriate
acts by the state agencies involved. The substitute prohibits re-disclosure of confidential
information by these officials.

It is broad enough to overcome any disclosure prohibitions in other state statutes,
regulations and court rules such as CINA Rule 22 and Delinquency Rule 27 which, along
with AS 47.10.090, also prohibit disclosure of information.

While it stops short of affirmatively exempting parents and guardians from
coverage of disclosure restrictions or specifically allowing parents to disclose information
not obtained from agency records to persons other than state officials, it clarifies that it
should not be interpreted to limit existing parental rights by implication.
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MEMORANDUM

O P.O. Box 113000
Juneau, AK 99811-3000
(907) 465-4970
(800) 478-4970

DATE: April 1, 1993

O P.O. Box 74358
Fairbanks, AK 99707-4358

TO: Representative Brian Porter, Chair (907) 452-4001
House Judiciary Coming (800) 478-3257

FROM: DuncanG<FccMdF?Ombudsman

SUBJ: Ombudsman’s Position - House Bill 214

BACKGROUND

This bill attempts to resolve problems with judicial interpretation of AS 47.10.090
which came to light last year. That statute by its terms restricts access to court records
and prohibits disclosure of information and records which are prepared by federal, state or
city agencies when those records pertain to a minor.

This statute has been interpreted by a superior court judge to prohibit a parent
involved in a Child In Need of Aid (CINA) proceeding from providing specific information
on the matter to their legislator, other elected officials or the ombudsman. While the
court’s order was eventually modified to allow the parent to provide information to the
ombudsman, the limitations on discussions with elected officials remained in place.

This matter is being appealed to the Alaska Superior Court by the mother involved
inthe CINA case. The Legislative Council did authorize the submission of an Amicus
brief supporting a parent’s right to contact their elected officials in such matters

EFFECT OF PROPOSED LEGISLATION

This bill makes it clear that AS 47.10.090 does not prohibit a parent or guardian
from providing information protected by that statute to elected officials or other selected
state officials who would be in a position to correct any allegedly inappropriate acts by the
state agencies involved. The bill also prohibits re-disclosure of confidential information by
these officials.

OMBUDSMAN’S POSITION

The ombudsman supports the position that parents should be allowed to contact
state officials to seek relief from agency actions that have such a significant impact on their
personal lives. That cannot be done effectively unless parents are allowed to share
information with those officials. Because this bill eliminates one source of restrictions on
such contacts, while protecting the privacy interests of the minor involved, the
ombudsman supports it.



