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L TED PARTNERSHIP ACT

Article 3 deals with the single most difficult issue facing lawyers who use the limited partnership
form of organization: the powers and potential liabilities of limited partners. Section 303 lists a
number of activities in which a limited partner may engage without being held to have so
significantly participated in the control of the business that he assumes acquires the liability of a
general partner. Moreover, it goes on to confine the liability of a limited partner who merely stees
misr-the-Imo-of-partiotpawm participates in control to situations in which persons who actually know
of that participation in control are misled thereby to their detriment into reasonably believing the
limited partner to be a general partner, ‘nener?l-liability fnr pannrrrhip debts is imposed nnnr nn
those- limned- partners- who--aro. in-effect,-"silent- gonorak partners”— U*ith that exception, tne
pfovuaons-of-the new Act that impose liability on a limited partnor wno-hae somehou- permitted-third
paraos- to-be-misled i» their dotrur,:»t-as-to-thedimited -paim cr c true status confine that-liaminv m
thtute-who-have-actually-been misled. This “detrimental reliance" test, together with an expansion of
the "laundry list” of specific activities in which limned partners mav participate without incurring
liability, are among the principal innovations in the 1985 Act.

The provisions relating to general partners are collected in Article 4. It differs little from the
corresponding article in the 1976 Act, except that some of the 1976 Act's references to the certificate
of limned partnership have been changed to refer instead to the partnership agreement. This is in
recognition of the principle that tne iim:ted partnership agreement, not the certificate of limited
partnership, is the primary constitutive, oigamzational and governing document of a limited partner-
ship. Article 5, the dealing with finance, seouom differs in some important respects from Article 5 ui
the 1976 Act, which itself made makes some important changes from the prior-unuorm law. 1916 Act.
The 1976 Act explicitly permuted contributions to the partnership to be made in the form of the
contribution of services and promises to contribute cash, property or services, are-now fnpnwUy
permitted as contributions. Aand provided that those who failed to perform promised services are were
required, in the absence of an agreement to the contrary, to pay the value of the services as stated in
the certificate of limited partnership. These important innovations of the 1976 Act are retained in
substance in the 1985 Act. However, the 1985 Act substitutes the partnership agreement and the
recoras of the limited partnership for the certificate of limited partnership as tne place sucn
agreements are to be set out and sucn information is to be kept.

A Article 6 of the 1976 Act, dealing with distributions and with the withdrawal of partners from
the partnership, made a number of changes from the prior-uniform -law .-afe-made-m-Afttole-tk 1916
Act, dealing with dtf tributione from-and the withdrawak-os-partnorc from -the- partnership. Tor
example. Section 608 createsd a statute of limitations an applicable to the right of a limited
partnership to recover all or part of a contribution that hasd been returned to a limited partner,
whether to satisfy creditors or otherwise. The 1985 Act retains these features of the 19T6 Act
without substantive change.

In both the 1976 and the 1935 Acts. Ithe assignability of partnership interests is de?It with in
considerable detail in Article 7. and Ithe provisions relating to dissolution appear in Article 8. whwhi
among- othw -thmgs, imposes Article 8 of the 1976 Act established a new standard for seeking
judicial dissolution of a limited partnership, which standard is earned forward into the 1985 Act.

Article 9 of the 1976 and 1985 Acts deals with ©one of the thorniest questions for those who
operate limited partnerships in more than one state, has been i.e.. the status of the partnership in a
state other than the state of its organization. Neither existing case law under the 1916 Act nor
administrative practice makde6 it clear which state s law governed the partnership or whether.in tnat
other state, the limited partners continued to possess tfcerr limited liability, and which law governs
the partnership. Article 9 of the 1976 Act dealst with this problem by providing for registration cf
foreign limited partnerships and specifying choice-of-law rules. Article 9 of the 1967 Act retains all
of those basic provisions and innovations of the 1976 Act.

EtnaUy Article 10 of the new 1976 Act represented another significant innovation, bv authorizing
derivative actions to be brought by limited partners. The 1916 Act failed to aodress tins entire
concent. Article 10 of the 1£35 Act clarifies certain provisions of the 1976 Act but does not mane anv
substantive changes in the corresponding provisions of the 1976 Act.

Finally. Article 11 sets out a number of miscellaneous provisions, not the least of which are thn<e
dealing with the application of the new statute to limited partnerships in existence at the time -u its
enactment. Those provisions in the 1976 Act were expanded upon ov the IHim Act to give greater
deference to the possible expectations, some of which mav have constitutionally oroteueii -mmitu:. "i
partners in such limited partnerships concerning the continuing applicability to their u:irtncr-n:u> -.f
the law in effect when thev were organized.
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ARTICLE 1
GENERAL PROVISIONS

§ 101. Definitions
As used in this [Act], unless the context otherwise requires:

(1) “Certificate of limited partnership” means the certificate referred to in Section 201.
and the certificate as amended or restated.

(2) "Contribution™ means any cash, property, services rendered, or a promissory note or
other binding obligation to contribute cash or property or to perform services, which a
partner contributes to a limited partnership in his capacity as a partner.

(3 "Event of withdrawal of a general partner" means an event that causes a person to
cease to be a general partner as provided in Section 402.

(@) "Foreign limited partnership” means a partnership formed under the laws of any
State state other than this State and having as partners one or more general partners and
one or more limited partners.

(5) "General partner" means a person who has been admitted to a limited partnership
alii general partner in accordance with the partnership agreement and named in the
certificate of limited partnership as a general partner.

(6) “Limited partner" means a person who has been admitted to a limited partnership
as a limited partner in accordance with the partnership agreement and.named-in tho
certificate of limitedpartnership as. a limited pajtney.

(7) "Limited partnership” and “"domestic limited partnership” mean a partnership
formed by two or more persons under the laws of this State and having one or more
general partners and one or more limited partners.

(8) "Partner" means a limited or general partner.

(9) "Partnership agreement” means any valid agreement, written or oral, of the
partners as to the affairs of a limited partnership and the conduct of its business.

(10) "Partnership interest” means a partner's share of the profits and losses of a
limited partnership and the right to receive distributions of partnership assets.

(11) "Person” means a natural person, partnership, limited partnership (domestic or
foreign), trust, estate, association, or corporation.

(12) "State™ means a state, territory, or possession of the United States, che District of
Columbia, or the Commonwealth of Puerto Rico.

COMMENT

The definitions in this section clarify a number of uncertainties in the law existing law prior to the
1976 Act, and also make certain changes in such prior law. The 1985 Act makes vert' few additional
changes in Section 101.

Contribution: this definition makes it clear that a present contribution of services and a promise to
make a future payment of cash, contnbuuon of property or performance of services are permissible
forms for a contribution. Section 502 of the 1985 Act provides that a limited partner's promise to
make a contribution is enforceable only when set out in a writing signed bv the limited partner.
(This result is not dissimilar from that under the 1976 Act, which required all promises of future
contributions to be described in the certificate of limited partnership, which was to oe signed bv.
among outers, the partners making such promises.i Aoeordingly, Tthe property or services
contributed presently or promised to be contnouted in the futureTnust be accorded a value in the
partnership agreement or the partnership records required to be keot pursuant to Section 105.
w tiiwata of limuw and. in the case of a promise, that value may
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determine the liability of a partner who fails to honor his agreement (Section 502). Section 3 of the
1916 Act did not permit a limited partner's contribution to be in the form of
services, although that inhibition did not apply to general partners.

Foreign limited partnership: the Act only deals with foreign limiteu partnerships formed under the
laws of another "Sstate" of the United States (see subdivision 12 of Section 101), and any adopting
Sstate that desires'to deal by statute with the status of entities “'ormed under the laws of foreign
countries must make appropriate changes throughout the Act. The exclusion of such entities from
the Act was not intended to suggest that their "limited partners" 3hould not be accorded limited
liability by the courts if a Sstate adopting the Act. That question would be resolved by the
choice-of-law rules of the forum Sstate.

General partner this definition recognizes the separate functions of the partnership agreement
and the certificate of limited partnership. The partnership agreement establishes the basic grant of
management power to the persons named as general partners; but because of the passive role played
by the limited partners, the separate, formal step of embodying memorializing that grant of power in
the certificate of limited partnership has been preserved to emphasize its importance and to provide
notice of the identity of the partnership's general partners to persons dealing with the partnership.

Limited partner. unlike the eaee-efdefinition of general partners, this definition provides for admis-
sion of limited partners through the partnership agreement and oolemmaation in-thc certificate of limited
pwwerahiprlixd d ttiewr the-definitionm ftkee-it-ekMtf-that-bemg-named-in the eew ifieate-oHiwMtedpawner-
amp-is-a prerw 'ueite-io-hjwted partneretauier-f ailure-to-file doen noti howcven-moan-that-the-pawieipaftfr
isa general part ner oe thavhe-hne-genera) liability. See-bee iens 303(e) and 303 alone and does not require
identification of any limited partner in the certificate of limited partnership (Section 201). Under the 1916
and the 1976 Acts, being named as a limited partner in the certificate of limited partnersliip was a statutory
requirement and, in most if not ail cases, prooablv also a prerequisite to limited partnerstatus. By eliminat-
ing the requirement that the certificate of limited partnership contain the name, address, and capital
contribution of each limited partner, the 1985 Ac. all but eliminates any risk that a person intended to be a
limned partner mav be exposed to liability asa general partner asaresult ofthe inadvertent omission of any
of that mformatiorTfrom the certificate of limited partnersmp. and also dispenses withThe need to amend
tne certificate of limited partnership upon the admission or withdrawal of. transfer of an interest bv, or
cnange m the address or capital contribution of, any limited partner.

Partnership agreement: the prior-unifofm-4aw 1916 Act did not refer to the partnership agree-
ment, assuming that all important matters affecting limited partners would be set forth in the
certificate of limited partnership. Under modem practice, however, it has been common for the
partners to enter into a comprehensive partnership agreement, only part of which was required to be

included or summarized in the certificate of limited partnership. As reflected in Section 201 of the
1985 Act, the certificate of limited partnership is confined principally to matters respecting the
partnership itself and the additnxv-and-withdrawal identity of general partners[ and-of oapttftk anH
otner important issues are left to the partnership agreement. Most of the information formerly
provided bv, but no longer required to be included in. the certificate of limited partnership is now
required to be keot in the partnership records (Section 105).

Partnership interest: this definition is-new first appeared in the 1976 Act and is intended to define
what it is that is transferred when a partnership interest is assigned.

§ 102. Name

The name of each limited partnership as set forth in its certificate of limited partner-
ship:

(1) shall contain without abbreviation the words "limited partnership™;

i2) may not contain the name of a limited partner unless (i) it is also the name of a
general partner or the corporate name of a corporate general partner, or (ii) the business
of the limited partnership had been carried on under that name before the admission of
that limited partner:

(3)-may-not"Gwa»n-any.wordor phras»-indicatingor implying that it is-organized other
than-for-a-purpo6«-6tated m-ita-cortificate-of-liroibad partnership;

8
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4 (3) may not. be the same as, or deceptively similar to, the name of any corporation or
limited partnership organized under the laws of this State or licensed or registered as a
foreign corporation or limited partnership in this State; and

151 (4) may not contain the following words [here insert prohibited words],

COMMENT

Sutdivision (2) of Section 102 has been carried over from Section 5 of the pnoe-umferm-ktw 191b Act with
certain editorial changes. The remainder of Sec'i in 102 te-new first appeared in the 1976 Act and primarily
reflects the intention to integrate the registration of limited partnership names with that of corporate
names. Accordingly, Section 201 provides for central, State wide state-wide filing of certificates of limned
partnership, and subdivisions (3b and 14) and+alof Section 102contain standards to be applied by the filinc
officer in determining whether the certificate should be filed. Subdivision 11) requires that the proDer name
of alimited partnership contain the words "limited partnership" in full. Subdivision 131 of the 1976 Act has
been deleted, to reflect the deletion from Section 201 of any requirement that the certificate of limited
partnership describe the partnership's purposes or the character of its business!

§ 103. Reservation of Name
(@) The exclusive right to the use of a name may be reserved by:

(1) any person intending to organize a limited partnership under this [Act] and to
adopt that name;

(2) any domestic limited partnership or any foreign limited partnership registered in
this State which, in either case, intends to adopt that name;

(3) any foreign limited partnership intending to register in this State and adopt that
name; and

(4) any person intending to organize a foreign limited partnership and intending to
have it register in this State and adopt that name.

(b) The reservation shall be made by filing with the Secretary of State an application,
executed by the applicant, to reserve a specified name. If the Secretary of State finds
that the name is available for use by a domestic or foreign limited partnership, he [or she]
shall reserve the name for the exclusive use of the applicant for a period of 120 days.
Once having so reserved a name, the same applicant may not again reserve the same
name until more than 60 days after the expiration of the last 120-day period for which
that applicant reserved that name. The right to the exclusive use of a reserved name
may be transferred to any other person by filing in the office of the Secretary of State a
notice of the transfer, executed by the applicant for whom the name was reserved and
specifying the name and address of the transferee.

COMMENT

Section 103 ie-new first appeared in the 1976 Act. The prior--uniform-law 1916 Act did not provide
for registration of names.

§ 104. Specified Office and Agent

Each limited partnership shall continuously maintain in this State:

(1) an office, which may but need not be a place of its business in this State, at which
shall be kept the records required by Section 105 to be maintained: and

(2) an agent for service of process on the limited partnership, which agent must be an
individual resident of this State, a domestic corporation, or a foreign corporation autho-
rized to do business in this State.
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COMMENT

Section 104 is now first appeared in the 1976 Act. It requires that a limited partnership have
certain minimum contacts with its Plate of organization, i.e.. an office at which the constitutive
documents and basic financial information is kept and an agent for service of process.

§ 105. Records to be Kept

fit] Each limited partnership shall keep at the office referred to in Section 10*1(1) the
following;

(1) a current list of the full name and last known business address of each partner
set-forth. separately identifying the general partners (in alphabetical order) and the
limited partners (in alphabetical order));

(2) a copy of the certificate of limited partnership and all certificates of amendment
thereto, together with executed copies of any powers of attorney pursuant to which any
certificate has been executed,;

(3) copies of the limited partnership’s federal, state and local income tax returns and
reports, if any, for the three most recent vearsr-and;

(4) copies of any then effective written partnership agreements and of any financial
statements of the iimited partnership for the three most recent years: and

(5) unless contained in a written partnership agreement, a writing setting out:

(i) the amount of cash and a description and statement of the agreed value of the
other property or services contributed by each partner and which each partner has
agreed to contribute:

(ii) the times at which or events on the happening of which any additional
contributions agreed to be made bv each partner are to be made;

(iii) any right of a partner to receive, or of a general partner to make, distributions
to a partner which include a return of all or anv part of the partner's contribution:
and

(iv) anv events upon the happening of which the limited partnership is to be
dissolved and its affairs wound up.

(b) Shose-reoords Records kept under this section are subject to inspection and copying
at the reasonable request and at the expense of any partner during ordinary business
hours.

COMMENT

Section 105 is-tw v first appeared in the 1976 Act. In view of the passive nature of the limited
partner’s position, it has been widely felt that limited partners are entitled to access to certain basic
documents and information, including the certificate of limited partnership and, any partnership
agreement and a writing setting out certain important matters which, under the 1916 and 1976 Acts,
were required to be set out in the certificate of limited partnerships In view of the great diversity
among limited partnerships, it was thought inappropriate to require a standard form of financial
report, and Section 105 does no more than require retention of tax returns and any other financial
statements that are prepared. The names and addresses of the general partners are made available to the
general public in the certificate of limited partnership.

§ 106. Nature of Business

A limited partnership may carry on any business that a partnership without limited
partners may carry on except (here designate prohibited activities].

COMMENT

Section 106 is identical to Section 3 of the prior-widorm-law. 19)6 Act. Many states require that
certain regulated industries, such as banking, may be carried on only oy entities organized pursuant
to special statutes, and it is contemplated that the prohibited activities would be confined to the
matters covered by those statutes.

10
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§ 107. Business Transactions of Partner with Partnership

Except as prov.ded in the partnership agreement, a partner may lend money to and
transact other business with the limited partnership and. subject to ocher applicable law.
has the same rights and obligations with respect thereto as a person who is not a partner.

COMMENT

Section 107 makes a ..umber of irr.pon.ant changes in Section 13 of the iwor-unnvirm iau. '916
Act. Section 13. in effect, created a special fraudulent conveyance provision applicable to the mamne
of secured loans by limited partners and the repayment by limited partnerships of loans from limited
partners, Section 107 leaves that question to a estate's general fraudulent conveyance statute, in
addition. Section 107 eliminates the prohibition in~feewer Section 13 against a general partnerj;
oppesed-to-a brmted-partner! sharing pro rata with general creditors in the case of an unsecured loan.
Of course, other doctrines developed under bankruptcy and insolvency laws may require the
subordination of loans bv partners unaer appropriate circumstances.

ARTICLE 2
FORMATION! CERTIFICATE OF LIMITED PARTNERSHIP

§ 201. Certificate of Limited Partnership

lal In order to form a iimitea partnership, two -or more, persons a
certificate of limited partnership.— ihe certificate shall be must be executed and filed in
the office of the Secretary of State, ana The certificate shall set forth:

(1) the name of the limited partnership:

I') the-general character of-.;s-hasiness;

(41 (2) the address of the office and the name and address of the agent for service of
process required to be maintained by Section 104:

(41 13) the name and the business address of each general partner (specifying
soparately-the general-partner&-and limited partners):

(©I-the-amount of- cash-and a mlescription-and.statement o f the--agreed valae-of-the
other property or services- contributed—by each-partner-and which-each-partm. -has
agreed u>-contribute in the future:

16) the-times at-which-or-events-m the-happening-o; whichmany-additional-conttabo-
tions agreed to be made by each-partner are-to be made;

(7) any power of-a-limited partner to grant the right to become a limited- partner to
an assignee of anw-part-of-his partnership interest, and the terms and condiiionsof-the
power;

(8) if agreed upon, the time-at-which or the-ever.u -on the happening- of-which--a
partner may terminate his membership in the limited partnership-and the amount of.-ir
the-method of determining, ;he-distribu;ion ;o0 which-he-may be-entttled respecting h ts
partnership-intere6ti-and the-termr-and conaittons-of ;he-termination-and-distsibotton-

(9) any-rightof a partner-to receive-distributions-of property, including-cash-from -the

1101-any+tight of a partner to receive, or-of-a-general partner-to mako, distributions
to a partner-which include a retum-of all-or-any--part of the partner's contribution;

(4-D-any-twne-at-which-or evenrs-upon the happening of which the-limited partnership
is to be dissolved and-its affairs wound-up;

(42)-any- right of the remaining general partners m continue the-husmess ..n tne
happening-of an event-ot-whthdrawal-of.a.general partneri-a nd

(4) the latest date ipon which the limited partnership is to dissolve; and

(44) ljj) any ocher matters the general partners determine to include therein.
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(b) A limited partnership is formed at the time of the filing of the certificate of limited
partnership in the office of the Secretary of State or at any later time specified in the
certificate of limited partnership if, in either case, there has been substantial compliance
with the requirements of this section.

COMMENT

The 1985 Act requires far fewer matters required to be set forth in the certificate of limited
partnership are-eot-different in kind-from-;l>ece than did rsquired-by Section 2 of the prier-uniforro
Uw 1916 Act and Section 201 of the 1976 Act., altheugh”ruun-additiene-and deletione have been
roads-and-the-deecnption hae-oeon rewieed-io-conforrfi-Kith the-reet-of-the-Aat, This is in recognition
of the fact that the partnership agreement, not the certificate of limited partnership, has become the
authoritative and comprehensive document for most limited partnerships, and that creditors and
potential creditors of the partnership do and should refer to the partnership agreement and to other
information furnished to them directly bv the partnership and by others, not to the certificate of

limited partnership, to obtain uv) geiwrat.-the-oerufwave-16 inaaflded-to carve two-funations, first, to
pii «<o creditors on nonce of ;ho facts concerning the capital and finances of the partnership and other
matters of concern the rules -regarding additional contributions to and. wrthdrawak - from Uie
partnership., seaond.-to-clearly-delineate-iho-timo at-whieh persons booomo-ganaral-partners and
hmnod- parw ofo. Subparagraph Ib), which is based upon the pnaj-untform-law. 1916 Act, has been
retained to make it clear that existence of the limited partnership depends only upon compliance with
this section. Its continued existence is not dependent upon compliance with other provisions of this
Act.

§ 202. Amendment to Certificate

la) A certificate of limited partnership is amended by filing a certificate of amendment

thereto in the office of the Secretary of State. The certificate shall set forth:
(1) the name of the limited partnership;
(2) the date of filing the certificate; and
(3) the amendment to the certificate.

(b) Within 30 days after the happening of any of the following events, an amendment to
a certificate of limited partnership reflecting the occurrence of the event or events shall
be filed:

(1) a changa-io-the-aroount or character of the contribution-of-any-partner, or in any
partner'6-obligaAwi>t&raako-a-contribution;

(2) (1) the admission of a new general partner

(3) (2) the withdrawal of a general partner; or

(44 (3) the continuation of the business under Section 801 after an event of withdraw-
al of a general partner.

(c) A general partner who becomes aware that any statement in a certificate of limited
partnership was false when made or that any arrangements or other facts described have
changed, making the certificate inaccurate in any respect, shall promptly amend the
certificate.-but-an-amondmen t-u>'6how-a-«hang» of-addr«6s of--a-limited partner need be
filed only once every .12-months,

(d) A certificate of limited partnership may be amended at any time for any other
proper purpose the general partners determine.

() No person has any liability because an amendment to ad certificate of limited
partnership has not been filed to reflect the occurrence of any event referred to in
subsection (b) of this Section section if the amendment is filed within the 30-day period
specified in subsection (b).

(fl A restated certificate of limited partnership mav be executed and filed in the same
manner as a certificate of amendment.
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COMMENT

Section 202 makee-of the 1976 Act made substantial changes in Section 24 of the prior umforen law 1916
Act. Further changes in this section are made by the 1985 Act. Paragraph (b) lists the basic events— the
addition or withdrawal of pwraerfrOftx pm koeoajHtai obkgatwnaa general partner— that are socentral to
the function of the certificate of limited partnership that they require prompt amendment. With the
elimination of the requirement that the certificate of limited partnership include the names of all limited
partners and the amount and character of all capital contributions, the requirement of the 1916 and 1376
Acts that the certificate be amended upon the admission or withdrawal of limited partners or on anv change
in the partnersmp capital must also be eliminated. This change should greatlv reduce the frequency and
complexity of amendments to the certificate of limited partnership. Paragraph (c) maltes it clear, as it was
not clear tinder subdws»niiawg)o:foiTnef Section 24 24(2)(g)ofthe 1916 Act, that the certificate of limited
partnership is intended to be an accurate description of the facts to which it relates at all times and does not
speak merely as of the date it is executed.

Paragraph le) provides a "safe harbor" against claims of creditors or others who assert that they
have been misled by the failure to amend the certificate of limited partnership to reflect changes in
any of the important facts referred to in paragraph (bl; if the certificate of limited partnership is
amended within 30 days of the occurrence of the event, no creditor or other person can recover for
damages sustained during the interim. Additional protection is afforded by the provisions of Section
304. The elimination of the requirement that the certificate of limited partnership identify all limited
partners and their respective capital contributions mav have rendered paragraph ie) an oosoiete and
unnecessary vestige. The principal, if not the sole, purpose of paragraph le) in the 1976 Act was to
protect limited partners ncwlv admitted to a partnership from being held liable as general partners
when an amendment to the certificate identifying them as limited partners and describing their
contributions was not filed contemporaneously witn their admission to the partnership, such liability
cannot anse under the 1985 Act because sucn information is not required to be stated in the
certificate. Nevertheless, the 1985 Act retains paragraph ie) because it 13 protective of partners,
shielding them from liability to the extent us provisions apply, and does not create or impose a+w
liability.

Paragraph (f) is added in the 1985 Act to provide explicit statutory recognition of the common
practice of restating an amended certificate of limited partnership. While a limited partnership
seeking to amend its certificate of limited partnership mav do so bv recording a restated certificate
which incorporates the amendment, that is bv no means the onlv purpose or function of a restatei
certificate, which mav be filed for the sole purpose of restating in a single integrated instrument all
the provisions of a limited partnership s certificate of limited partnership which are then in effect.

§ 203. Cancellation of Certificate

A certificate of limited partnership shall be cancelled upon the dissolution and the
commencement of winding up of the partnership or at any other time there are no limited
partners. A certificate of cancellation shall be filed in the office of the Secretary of State

and set forth:
(1) the name of the limited partnership:
(2) the date of filing of its certificate of limited partnership:
(3) the reason for filing the certificate of cancellation:

(4) the effective date (which shall be a date certain) of cancellation if it is not to be
effective upon the filing of the certificate: and

(5) any other information the general partners filing the certificate determine.

COMMENT

Section 203 changes Section 24 of the prior umform-law 1916 Act by making it clear that "he
certificate of cancellation shculd be filed upon the commencement of winding up of the limited
partnership. Section 24 provided for cancellation "when the partnership is dissolved

B
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8§ 204. Execution cl Certificates

(a) Each certificate required by this Article to be filed in the office of the Secretary of
State shall be executed in the following manner

(1) an original certificate of limited partnership must be signed by all general
partners nanwd-thwwn;

(2) a certificate of amendment must be signed by at least one general part.er and ov
each other general partner designated in the certificate as a new general pa:tner or
whoso-contab-utmn is doccnbod as- having boon increased; and

(3) a certificate of cancellation must be signed by all general partners;.

(b) Any person may sign a certificate by an attorney-in-fact, but a power of attorney to
sign a certificate relating to the admission, or increased contribution, of a general partner
must specifically describe the admission or-lnoroasa.

(c) The execution of a certificate by a general partner constitutes an affirmation under
the penalties of perjury- that the facts stated therein 3re true.

COMMENT

Section 204 collects in one pUce the formal requirements for the execution of certificates which
were set forth in Sections 2 and 25 of the pm r-uniform-law 1916 Act. Those sections required that
each certificate be signed by all partner* and there developed an unnecessarily cumbersome practice
of having each limited partner sign pow i of attorney to authorize the general partners to execute
certificates of amendment on their behalf. The 1976 Act, while simplifying the execution require-
ments. nevertheless required that an original certificate of limited partnership be signed ov all
partners and a certificate of amendment by all new partners being admitted to he limned
partnership. However the certificate of limited partnership is no longer required to include the name
or capital contribution of anv limned partner. Therefore, while the 1985 Act still requires ail general
partners to sign the original certificate of limited partnership, no limited partner is required to sign
anv certificate. 55555)354 insures that-saah pwtoer masv-sign a vsnii'ioato-waeo-fte-ftesomes-a
partnof—or -wn«n~U)o oorwfiaates rofleot any inaroasa -in-his-ebligatian to maka-aantnbutions.
Certificates of amendment are required to be signed by only one general partner, and all general
partners must sign certificates of cancellation. Seetwn-2ft4 prehibitt.blanket powers of-atteroey-toe
tha-axoaunan of aortifiaates-in -many eaewisineo thoss-aondiciens under whieh-a-panner -it-requtfed
te-s<gn- have oeon narrowed -to-airaumeu ftaes-of spwial importance w-that-paitnfrf. The former
requirement in the 1916 Act that all certificates be sworn was deleted in the 1976 and 1985 Acts as
potentially an unfair trap for the unwarv Isee. e.g., Wisniewski v. Johnson. 223 Va. 141, 2S6 5.0 5
223 f19821): in its place! paragraph ic) now provides, as a matter of law, that the execution of a
certificate bv a general partner subjects him to the penalties of penurv for inaccuracies :n the
certificate, has beanmQnimed-to-etaw n efttt-by-ihe-general partners, raaognmng-that-tha droned
partner 6 role is a#imiw”™w w.

§ 205. Amendment or Cancellation Execution by Judicial Act

If a person required by Section 204 to execute a anv certificate of aroondment-or
cancellation fails or refuses to do so. any other partner, and any assignee of a partnership
interest, person who is adversely affected by the failure or refusal, may petition the
[designate the appropriate court] to direct the amendment-or-canceilatwn execution of the
certificate. If the court finds that the-amendment or cancellanon-is-propeF it is prouer for
the certificate to be executed and that any person so designated has failed or reiused to
execute the certificate, it shall order the Secretary of State to record an appropriate
certificate of-amendment-or -cancellation.

COMM. NT

Section 205 of the 1976 Act changed6 subdivisions (3) and Ml of Section 25 of the 191> Act p«wF
W)ifof Bs4aw by confining the persons who have standing to seek judicial intervention to partners ami
to those assignees who were are adversely affected by the failure or refusal of the appropriate
persons to file a certificate of amendment or cancellation. Section 205 of the 1985 Act reverse- that
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restriction, and provides that anv person adversely afflicted bv a failure or refusal to file anv
certificate mot omv a certificate of cancellation or anendment) has standing to seek 'uoiciai
intervention.

§ 206. Filing in Office of Secretary of State

(a) Two signed copies of the certificate of limited partnership and of any certificates of
amendment or cancellation (or of mv judicial decree of amendment or cancellation! shall
be delivered to the Secretary of State. ~ A person who executes a certificate as an agent or
f|du0|ar¥ need not exhibit evidence of his [or her] authority as a prerequisite to filing.
Unless the Sec{etar?/ of State finds that any certificate does not conform to law. upon
receipt of all filing fees required by law he {or she] shall:

(1% endorse on each duplicate original the word "Filed” and the day. month, and year
of the filing thereof:
(2) file one duplicate original in his (or her] office: and
(3) return the other duplicate original to the person who filed it or his [or her]
representative.

(b) Upon the filing of a certificate of amendment f,or.judicial decree of amendment) in
the office of the Secretary of State, the certificate of [imited partnership shall be amended
as set forth therein, and upon the effective date of a certificate of cancellation (or a
judicial decree thereof), the certificate of limited partnership is cancelled.

COMMENT

Section 206 is-new. first appeared in the (0*6 Act, in addition to providing mechanics for the
central filing system, the second sentence of this section does away with the requirement, formerly-
imposed by some local filing officers, that persons who have executed certificates under a power of
attorney exhibit executed copies of the power of attorney itself. Paragraph (b! changes subdivision
(5) ofSection 250fthe pnof umfom low 1916 Act by providing that certificates of cancellation are effective
upon their effective date under Section 203.

§ 207. Liability for False Statement in Certificate

If any certificate of limited partnership or certificate of amendment or cancellation
contains a false statement, one who suffers loss by reliance on the statement may recover
damages for the loss from:

%1) any person who executes the certificate, or causes another to execute it on his
behalf, and knew, and any general partner who knew or should have known, the
statement to be false at the time the certificate was executed: and

(2) any general partner who thereafter knows or should have known that any arrange-
ment or other fact described in the certificate has changed, making the ‘statement
inaccurate in any respect within a sufficient time before the statement was relied upon
r,easonabl,¥, to have enabled that general partner to cancel or amend the certificate, or to
file a petition for its cancellation or amendment under Section 205

COMMENT

Section 207 changes Section 6 of the prior-uniform-law 1916 Act by providing explicitly for the
liability of persons who sign a certificate as 3gent under a power of attorney and by confining the
obligation to amend a certificate of limited partnership ir. light of future events to general partners.

§ 208. Scope of Notice

The fact that a certificate of limited partnership is on file_in the office of the Secretary
of State is notice that the partnership is a limited partnership and the persons designated
thﬁremf as limited general partners are limUed general partners, but it 1s not notice of any
other fact.
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COMMENT

Section 208 u new first appeared in the 1976 Act, and referred to the certificate's providing
constructive notice of the statun aa limited partners of those so identified therein. The 1085 Acts
deletion of anv requirement that the certificate name limited partners requires that Section 208 be
modified accordingly.

By stating that the filing of a certificate of limited partnership only results in notice of the general
twwtod liability of the general lumui partners, it Section 208 obviates the concern that third parties
may be held to have notice of special provisions set forth in the certificate. While this section is
designed to preserve bv implication the limited liability of limited partners, the nowee implicit
protection provided is not intended to change any liability of a limited partner which may be created
by his action or inaction under the law of estoppel, agency, fraud or the like.

§ 209. Delivery of Certificates to Limited Partners

Upon the return by the Secretary of State pursuant to Section 206 of a certificate
marked "Filed," the general partners shall promptly deliver or mail a copy of the
certificate of limited partnership and each certificate of amendment or cancellation to
each limited partner unless the partnership agreement provides otherwise.

COMMENT

This section is-new. first appeared in the 1976 Act.

ARTICLE 3
LIMITED PARTNERS

§ 301. Admission of Additional Limited Partners
(a) A person becomes a limited partner:

(1) at the time the limited partnership is formed: or
(2) at anv later time specified in the records of the limited partnership for becoming a
limited partner.
APtr the filing of a limited partnership's original certificate of limited partner-
ship, a person may be admitted as an additional limited partner

(1) in the case of a person acquiring a partnership interest directly from the limited
partnership, upon compliance with the partnership agreement or, if the partnership
agreement does not so provide, upon the written consent of all partners; and

(2) in the case of an assignee of a partnership interest of a partner who has the
power, as provided in Section 704. to grant the assignee the right to become a limited
partner, upon the exercise of that power and compliance with any conditions limiting
the grant or exercise of the power.

(b) In oach caco ander Eub&ectioi»-(alr-Um person-acquiring the-partnership'interest
bocomes a limited-partner only 'ipon amondmor.t-of mertificate-of limned paratgEt-mp

COMMENT

Section 301(a) is new: no counterpart was found in the 1916 or 1976 Acts. This section imposes on
the partnership an obligation to maintain in its records the date eacn iimiten partner becomes a
limited partner. Under the 1976 Act, one could riot become a limned partner unui an appropriate
certificate reflecting his status as such was tiled with the secretary of State. Because the 1985 Act
elimmatfia the neeo to name limited partners in the certificate of limited partnership, an alternative
me<~h"niam had to be established to evidence the fact and date of a limited partner s admission. The
partnership records required to oe maintained unoer Section 105 now serve that junction, subject to
the limitation that no person mav become a limited partner before the partnersnip is formed iSection

awbw:
16
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Subdivision (I) of Section 301(b) adds to Section 8 of the pnof-umform-Ilttw t:>16 Act 3n explicit
recognition of the fact that unanimous consent of all partners is required for admission of new limned
partners unless the partnership agreement provides otherwise. Subdivision t2> is derived from Section 19
ofthe prior uniform law 1916 Act but abandons the former terminology of "substituted limited oartner "

§ 302. Voting

Subject to Section 303. the partnership agreement may grant to all or a specified cmuo
of the limited partners the right to vote (on a per capita or other basis) upon any matter.

COMMENT

Section 302 ie-ww, first appeared in the 19T6 Act, and must be read tocether witn -uibdivismn
ibil5SM6i of Section 303. Althougn the prioreunifnrm-Uw 1916 Act did not speak specifically "f "he
voting powers of limited partners, it wa> to not uncommon for partnership agreements io crant 'U\*i
powers to limited partners. Section 302 is desienea only to make it clear that the partnersr.ie
agreement may grant such power to limited partners. |If such powers are granted to minted
partners beyonri the 'safe harbor' of subdivision ibi or i8] of Section 3U3(b*»A a court may mut of course
need not) hold that, under tne circumstances, tne limited partners have participated in "control of tne
business "within the meaning of bectiun303(ai. Section 3U3tcnwroplv mcano makes clear that the exercise oi
powers beyond the ambit of Section -iiioibi is not ipso facto to be taken as taking part in the contrni of the
business.

§ 303. Liability to Third Parties

(@) Except as provided in subsection id), a limited partner is noc liable for the
obligations of a limited partnership unless he [or she] is also a general partner or. :n
addition to the exercise of his [or her] rights and powers as a limited partner, he [or she]
takes-part participates in the control of the business. However, if the limited partner-s
participation partner participates in the control of the business is-not-substantially-
saroe-as-tho exorcise of the powers of-a-general partner, he [or she] is liable only to
persons who transact business with the limited partnership with actual-knowledge of-his
participation-in- control reasonably believing, based upon the limited partner's conduct,
that the limited partner is a general oartner.

(b) A limited partner does not participate in the control of the businesswithin the
meaning of subsection (a) solely by doing one or more of the following:

(1) being a contractor for or an agent or employee of the Ilimited partnershipor ofa
general partner or being an officer, director, or shareholder of a general partner that is
a corporation:

(2) consulting with and advising a general partner with respect to the business of the
limited partnership;

(3) acting as surety ;or the limited partnership or guaranteeing or assuming one nr
more specific obligations of the limited partnership:

(4) appr&vwwg-or-disapproving'an -amendment to-the-partnecfehip-agreenw u taking
anv action required or permitted bv law to bring or pursue a derivative action in the
right of the limited partnership; or

- ting-on one or mor«»fth»-follavlng-matters;

(5) requesting or attending a meeting of partners;

tfi) proposing, approving, or disapproving, bv voting or otherwise, one or mure "f tne
following matters:

(i) the dissolution and winding up of the limited partnership;
(i) the sale, exchange, lease, mortgage, pledge, or other transfer of all »r <uhstan-
tiallv all of the assets of the limited partnership other -than in the ordinary mnurve ->f

1o- busiress;
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(iii) the incurrence of indebtedness by the limited partnership other than in the
ordinary course of its business;

(iv) a change in the nature of the business; or
(v) the admission or removal of a general partner,
<vi) the admission or removal of a limited partner.

(vii) a transaction involving an actual or potential conflict of interest between a
general partner and the limited partnership or the limited partners:

lviiil an amendment to the partnership agreement or certificate of limited partner-
ship; or

lixl matters related to the business of the limited partnership not otherwise
enumerated in this suosection <bi. which the partnership agreement states in writing
mav be suoiect to the approval or disapproval of limited partners;

(7) winding uo the limited partnership pursuant to Section 803: or

181 exercising anv right or power permitted to limited partners under this fActl and
not specifically enumerated in this subsection ibi.

ic) The enumeration in subsection (b) does not mean that the possession or exercise of
any other powers by a limited partner constitutes participation by him [or her] in the
business of the limited partnership.

id) A limited partner who knowingly permits his [or her] name to be used in the name
of the limited partnership, except under circumstances permitted by Section 102(2). is
liable to creditors who extend credit to tne iimited partnership without actual knowledge
that the Lmited partner is not a general partner.

COMMENT

Section 303 makes several mportant changes in Section 7 of the pnor-unuopro-iaw 1916 Act. The first
sentence of Section dOdlaieam es over-the-owie-tevt from former Seetion 7~ whether th.-limitedpawnee
"tahM paw-m the w furoloHhe-bueinett- — inorder te inoure that judieiol deeioiotw under the-prior uniform
tnw remtun applicable io the-e xtent nof oxpret sty ehurtged differs from the text of Section 7ofthe 1916 Act
inthat it speaks of participating! rather than taking part)in the control of the business: this was done for the
sake of consistency with the second sentence of section 303(a). not to change the meaning of the text. It is
intended that mdicial decisions interpreting the pnrase "takes part in the control of the business" under the
prior uniform law will remain applicable to the extent that a different result is not called for bv other
provisions of Section 303 and other provisions of the Act. The second sentence of Section 303(a) reflects a
wholly new concept.-ftecauae in the 1976 Act that has been further modified in the 1985 Act. It was adopted
partly because of the difficulty of determining when the "control" Line has been overstepped, rt-wa&tbeww-
it unI'mr to imuooe general partnor’e liobilipv-onttlimited'pftrtner eiteepno thectttennhnt athird party hod
4tnowledgeof his-partia patiwyfftcontrol ofthe-buMneeoi On the other handHn-order to ovoid permimrtee
iimited-partner to exereioe-all-of-thc-pfrvem of a genera) portper white-avoiding any direct deulmgo-with
third portico, the "iu not subetaBtiady-the same as" ir  was introduced but also (and more importam lvj
because ofadeterminationthat it i. not sound public policy to hold alimned partner who is not also a gent ral
partner liable for the obligations of the partnership except to persons who have done business with the
iimited partnership reasonably believing, based on the limited partner sconduct, that ne is a general part-
ner. Paragraph ibi is intended to provide a"sale harbor' by enumerating certain activities which alimited
partner may cam-on for the partnership without being deemed to have taken part in control of the busi-
ness. This "safe harbor" list has been expanded bevond that set out in the 1976 Act to reflect case law and
statutory developments and more clearly to assure that limited partners are not subjected to general
liability where such liability is inappropriate. Paragraph id) is derived from Section o of the prior uniiorm
.aw-1916 Act, but adds as a condition to the limited partner's liability the feet-requirement that a limited
partner must have knowingly permitted his name to be used in the name of the limned partnership.

$ 304 Person Erroneously Believing Himself [or Herself] Limited Partner

(@ Except as provided in subsection (bl. a person who makes a contribution to
business enterprise ard erroneously but in good faith believes that he [or she] h3s become

16
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a limited partner in the enterpnse is not a general partner in the enterprise and is not
bound by its obligations by reason of making the contribution, receiving distributions
from the enterprise, or exercising any rights of a limited partner, if. on ascertaining the
mistake, he [or she]:

(1) causes an appropriate certificate of limited partnership or a certificate of amend-
ment to be executed and filed; or

(2) withdraws from future equity participation in the enterprise by executing and
filing in the office of the Secretary of State a certificate declaring withdrawal under
this section.

(bi A person who makes a contribution of the kind described in subsection lai is iiable
as a general partner to any third party who transacts business with the enterprise ui
before the person withdraws and an appropriate certificate is filed to show withdrawal, or
lii) before an appropriate certificate is filed to show hl&s.tatus-Aft-a-liroited-partnw and. tn
the-eaee-of an amendment, after expiration of the-h”ay-penod-mr filing-art amenament
relating to-;he person-a*-a shfBU«Hi-par; ner -unriér- Section-;2();2 that he for shel is not a
general partner, but in enher case only if the third party actually oelieved ingood faith
that the person was a general partner at the time of the transaction.

COMMENT

Section 304 is derived from 'ecnon 1 of the prior—itutorm-law, 1916 Act. The "good faith"
requirement has been auued in ir.e first sentence of Section dO-liai. The provisions of subdivision i3)
of Section 304(a) are intcnaea to clarify an amoiguity in the prior law by providing that a person who
chooses to withdraw frnm the enterprise in order to protect himself from liability is not required to
renounce any of his then current interest in the enterpnse so long as he has no further participation
as an equity participant. Paragraph ibi preserves the liability of the equity participant prior to
withdrawal landtmor-tne-ume-for opproprme-aniondment ir>the-gaoe of a iwwwww f partnership! by
such person from the limned partnership or amendment to the certificate demonstrating that sucn
person is not a general oartner to any third party who has transacted ousinesswith tneperson
believing in gooo faitn that he was a general partner.

Evidence strongly -uggests that Section 11 uf the 1916 Act and Section 304 of the 19T6 Act were
rarelv used, and one mignt evnect tiiat >ection 3U4 of the Itteo Act mav never nave to ne used.
Section 11 of the 1916 Act and Section 104 of the 19T6 Act could have been used bv a person who
invested in a iimited part.-.ersmu oelievmg ne would oe a limited partner but who was not identified
as a limned oartner in the certificate of limited partnership. However, because the 1985 Act does not
require limited partners to be named in the certificate, the onlv situation to which Section :104 would
now appear to De auulicapje is one in whicn a person intending to he a limited partner was
erroneously identified as a general partner in the certificate.

§ 305 Information

Each limited partner has the right to;

(1) inspect and copy any of the partnership records required to be mairtained by
Section 105; and

(2) obtain from the general partners from time to time upon reasonable demand lii true
and full information regarding the state of the business and financial condition of the
limited partnership, (ii) promptly after becoming available, a copy of the iimited partrier-
ships federal, state, and local income tax returns for each year, and uii) other information
regarding the affairs of the limited partnership as is just and reasonable.

COMMENT

Section 305 changes and restates the rights of limited partners to information about the partner-
ship formerly provided by Section 10 of the prior-ufufcym—Uw. 1916 Act. Its importance has
increased as a result of the 1985 Act’s substituting the retords of the uartnersniu tor the certificate
of limited partnership as the place where certain categories of information are to lie keiit.

19
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Section 305. which should be read together with Section 105<b). provides a mechanism for limited
partners to obtain information about the partnership useful to them in making decisions concerning
the partnership and their investments in it. Its purpose is not to provide a mechanism (or
competitors of the partnership or others naving interests or agendas adverse to the partnership's to
subvert the partnership's business. It 15assumed tnat courts will protect limited partnersmps from
abuses and attempts to misuse Section 305 for improper purposes.

ARTICLE 4

GENERAL PARTNERS

§ 401. Admission of Additional General Partners

After the filing of a limited partnership’'s original certificate of limited partnership,
additional general partners may be admitted wuy as provided in writing in the partnership
agreement or. if the partnership agreement does not provide in writing for the admission
of additional general partners, with the epeoiw written consent of each- partner all
partners.

COMMENT

Section 401 is derived from, but represents a significant departure from. Section 9(l)(el of the pries
uniform—law 1916 Act and Section 401 of the 1976 Act, wnich required, and mmco over-tho
unwaivable reqaironuws-that-all limr.eo partner* muct consent as a condition to the admission of an
additional general partner, that all limited partners consent and that sucn consent mu« specifically
identify the general partner involved. Section 401 of the 19S5 Act provides that the written
partnership agreement determines the procedure for authorizing the admission of additional general
partners, and that the written consent of all partners is required onlv when the partnership
agreement fails to address the question.

§ 402. Events of Withdrawal

Except as approved by the specific written consent of all partners at the time, a person
ceases to be a general partner of a limited partnership upon the happening of any of the
following events:

the general partner withdraws from the limited partnership as provided in Section
602:

(2) the general partner ceases to be a member of the limited partnership as provided in
Section 702:

(3) the general partner is removed as a general partner in iccordance with the
partnership agreement:

(41 unless otherwise provided in writing in the certificate of litr.tted partnership agree-
ment. the gene-al partner: (i) makes an assignment for the benefit of creditors; (ii) files a
voluntary petition in bankruptcy: (iii) is adjudicated a bankrupt or insolvent: (ivl files a
petition or answer seeking for himself [or herself] any reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief under any statute,
law. or regulation: -(v> files an answer or other pleading admitting or tailing to contest the
material allegations of a petition filed against him [or her] in any proceeding of this
nature: or (vi) seeks, consents to. or acquiesces in the appointment of a trustee, receiver,
or liquidator of the general partner or of all or any substantial part of his [or her]
properties:

5) unless otherwise provided in writing in the certificate of limited partnership agree-
ment. [120] days after the commencement of any proceeding against the general partner

0



§402 LIMITED RTNERSHIP ACT

seeking reorganization, arrangement, composition, readjustment, liquidation, dissolution,
or similar relief under any statute, law, or regulation, the proceeding has not been
dismssed, or if within [oo] days after the appointment without his [or "her] consent or
acquiiscence of a trustee, receiver, or liquidator of the general partner or of all or any
substai.da! part of his L?r her] properties, the appointment is not vacated or stayed or
within [oo] days after the expiration of any such stay, the appointment is not vacated:

(6) in ths case of a general partner who is a natural person.

(i) his [or her] death: or

(i) the entry of an order by a court of competent jurisdiction adjudicating him [or
her| incompetent to manage his (or her] person or his (or her] estate:

(7) in the case of a general partner who is acting as a general Fartner by virtue of
being a trustee of a trust, the termination of the trust (but not merely the substitution of
a new trustee);

(8) in the case of a %eneral partner that is a separate partnership, the dissolution and
commencement of winding up of the separate partnership:

(9) in the case of a general partner that is a corporation, the filing of a certificate of
dissolution, or its equivalent, for the corporation or the revocation of its charter: or

. (20) in_the case of an, estate, the distribution by the fiduciary” of the estate's entire
interést in the partnership.

COMMENT

Section 402 expands considerably the provisions of Section 20 of the pnor -uniform-law 1916 Act,
which provided for dissolution in the event of the retirement, death or insanity of a general partner.
Subdivisions 1., .2) and (3) recognize that the general partner's agency relationship is terminable at
will, althiugh it may result in a breach of the partnership agreement giving rise to an action for
damages. Subdivisions (4) and (5) reflect a judgment that, unless the limited partners agree
otherwise, they ought to have the power to rid themselves of a general partner who is in such dire
financial straits that he is the subject of proceedings under the National Bankruptcy A « Code or a
similar provision of law. Subdivisions (6) through (10) simply elaborate on the notion of death in the
case of a general partner who is not a natural person. Qf coureeTthe-addition of the words "and in
the-parwvsrship agreement" was not- intended stfr eaggest-that-iiabilitioo-w-third-partioa oould bo
affootod by provisions min- the- partnersinp-agr»omant. Subdivisions (4) and (5) differ from their
counterparts in the 1976 Act, reflecting the policy underlying the 1985 revision of Section 201. that
the partnership agreement, not the certificate of limited partnership, is the appropriate document for
setting out most provisions relating to the respective powers, nghts and obligations of the partners
inter se. Although tne partnership agreement need not be written, the 1985 Act provides that, to
protect the partners from fraud, these and certain other particularly significant provisions must be
set out in a written partnership agreement to be effective for the purposes described in the Act.

§ 403. General Powers and Liabilities

() Except as provided in this [Actl or in the partnership agreement, a general partner
of a limited partnership has the rights and powers and is subject to the restrictions of a
partner in a partnership without limited partners.
. %b).Except as provided in this [ActJ, a general partner of a limited partnership has the
liabilities of a partner in a partnersh|E without limited partners to [)erso.ns other thav; the
partnership and the other partners. Exceptas provided in this ‘[.Acll orin the partnership
agreement, a general partner of a limited partnership has the liabilities of a partner in a
partnership without limited partners to the partnership and to the other partners.

COMMENT
Section 403 is derived from Section 9(1) of the prior-uniform -law, 1916 Act.
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§ 404. Contributions by General Partner

A general partner of a limited partnership may make contributions to the partnership
and share in the profits and losses of. and in distributions from, the limited partnership as
a general partner. A general partner also may make contributions to and share in
profits, losses, and distributions as a limited partner. A person who is both a general
partner and a limited partner has the rights and powers, and is subject to the restrictions
and liabilities, of a general partner and. except as provided in the partnership agreement,
also has the powers, and is subject to the restrictions, of a limited partner to the extent of
his for her] participation in the partnership as a limited partner.

COMMENT

Section 404 is derived from Section 12 of the pwor-umrorm-law 1916 Act and makes clear that the
partnership agreement may provide that a general partner who is aiso a limited partner may exercise
all of the powers of a limited partner.

§ 405. Voting

The partnership agreement may grant to all or certain identified general partners the
right to vote (on a per capita or any other basis), separately or with all or any class of the
limited partners, on any matter.

COMMENT

Section 405 ie-ww first aooeared in the 19T6 Act and is intended to make it clear that the Act does
not require that the limited partners nave any right to vote on matters as a separate class.

ARTICLE 5
FINANCE

§ 501. Form of Contribution

The contribution of a partner may be in cash, property, or services rendered, or a
promissory note or other obligation to contribute cash or property or to perform services.

COMMENT

As noted in the comment to Section 101. the explicit permission to make contributions of services
expands Section 4 of the prior uniform-law, 1916 Act.

§ 502. Liability for Contribution

(@ A promise bv a limited partner to contribute to the limited partnership is not
enforceable unless set out in a writing signed by the limited partner.

(akb] Except as provided in the certificate.of-limited partnership agreement, a partner
is obligated to the limited partnership to perform any enforceable promise to contribute
cash or property or to perform se vices, even if he for she] is unable to perform because
of death, disability, or any other reason. |If a partner does not make the required
contribution of property or services, he [or she] is obligated at the option of the limited
partnership to contribute cash equal to that portion of the value, as stated in the
certificate-of..limited partnership records required to be kept pursuant to Section 105. of
the stated contribution which has not been made.

&Kkc] Unless otherwise provided in the partnership agreement, the obligation of a

partner to make a contribution or return money or other property paid or distributed in
violation of this [Act] may be compromised only by consent of all partners. Notwith-
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standing the compromise, a creditor of a limited partnership who extends credit, or whose
olattn-an 6oc, otherwise acts in reliance on that obligation after the filing-of-tho-cortiiicato
of limitod partnorchip or an amondmont thoroto partner signs a writing which., in oithep
oaso, reflects the obligation, and before the amendment or cancellation thereof to reflect
the compromise, may enforce the original obligation.

COMMENT

Section 502(a) is new: it has no counterpart in the 1916 or 1976 Act. Because, unlike the pnor uniform
acts, the 1985 Act does not require tnat promise; to contribute casn. property, or services be described in
the limited partnership certificate, to protect against fraud it requires instead that such important prom-

ises be in a signed writing.
Although Section 17(1) of the prior-uniform low 1916 Act required a partner to fulfill his promise to make
contributions, the addition ofcontributions in the form ofa promise to render services means that apartner

who is unable to perform those services because of death or disability as well as because of an intentional
default is required to pay the cash value of the services unless the eett tHeflve-mdtmned partnenifup partner-

ship agreement provides otherwise.
Subdivision fbl (¢ is derived from, but expands upon. Section 17(3) of the prior uniform law 1916 Act.

§ 303. Sharing of Profits and Losses

The profits and losses of a limited partnership shall be allocated among the partners,
and among classes of partners, in the manner provided in writing in the partnership
agreement. |If the partnership agreement does not so provide in writing, profits and
losses shall be allocated on the basis of the value, as stated in the certificate of limitod
partnership records required to be kept pursuant to Section 105. of the contributions made
by each partner to the extent they have oeen received oy the partnership and have not

been returned.

COMMENT

Section 503 ie-new first appeared in the 1976 Act. The prior-uniforro-law 1916 Act did
not provide for the basis on which partners would "share profits and losses in the absence
of agreement. The 1985 Act differs from its counterpart in the 1976 Act bv requiring
that, to be effective, the partnership agreement provisions concerning allocation of profits
and losses be in writing, and bv its reference to records required to be kept pursuant~to
Section 105. the latter'reflecting the 19a5 changes in Section 201.

§ 504. Sharing of Distributions

Distributions of cash or other assets of a limited partnership shall be allocated among
the partners and among classes of partners in the manner provided in writing in the
partnership agreement. If the partnership agreement does not so provide in writing,
distributions shall be made on the basis of the value, as stated in the certificate-of limited
partnership records required to be kept pursuant to Section 105. of the contributions made
by each partner to the extent they have been received by the partnership and have not
been returned.

COMMENT

Section 504 io-now first appeared in the 1976 Act. The prK>r-.imform4 .tv. 1916 Act did not provide
for the basis on which partners would share distributions in the absence of agreement. Section 504
also differs from its counterpart in the 1976 Act bv reouinng that, to be effective, the oartnersmu
agreement provisions concerning allocation of distributions oe in writing, and in its reference to
records required to be kept pursuant to Section 105. the latter reflecting tne 19SS changes in Section
-01. This section also recognizes that partners may choose to share in uistributions on a different
basis tkw different from that on which they share in profits and losses
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ARTICLE 6
DISTRIBUTIONS AND WITHDRAWAL

§ 601. Interim Distributions

Except as provided in this Article, a partner is entitled to receive distributions from a
limited partnership before his (or her) withdrawal from the limited partnership and before
the dissolution and winding up thereof;

tW to the extent and at the times or upon the happening of the events specified in the
partnership agreement—and

) if any'distribution constitutes a return of-any-part of hi&contribution-under Section
60&<),-,0~th«-oxtent-and-at-t h»-times o r upon the happening-of-the-"vents-specified in the
certificate of limited partnership.

COMMENT

Section 601 is-new first appeared in the 1976 Act. The 1976 Act provisions have been modified to
the 1985 changes made in Section 201.

§ 602. Withdrawal of General Partner

A general partner may withdraw from a limited partnership at any time by giving
written notice oo the other partners, but if the withdrawal violates the partnership
agreement, the limited partnership may recover from the withdrawing general partner
damages for breach of the partnership agreement and offset the damages against the
amount otherwise distributable to him [or her).

COMMENT

Section 602 is-new first appeared in the 1976 Act, but is generally derived from Section 38 of the
Uniform Partnership Act.

§ 603. Withdrawal of Limited Partner

A limited partner may withdraw from a limited partnership at the time or upon the
happening of events specified in the certificate-of limmd-partB«rship and in -accordance
with in writing in the partnership agreement If the certificate agreement does not
specify in writing the time or the events upon the happening of which a limited partner
may withdraw or a definite time for the dissolution and winding up of the limited
partnership, a limited partner may withdraw upon not less than six months’ prior written
notice to each general partner at his [other] address on the books of the iimited
partnership at its office in this State.

COMMENT

Section 603 is derived from Section 16h») of the prwr-undom-law 1916 Act. The 19T6 Act
provision has been modified to reflect the 1985 changes made in Section 201. This section
additionally reflects the policy determination, also embodied in certain other sections of the 1085 Act,
that to avoid fraud, agreements concerning certain matters of substantial importance to the partners
will be enforceable onlv if in writing. If the partnership agreement does provide, in writing, whether
a limited partner mav inrhdraw and, if he mav. when and on what terms and conditions, those
provision* will control
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§ 604. Distribution L'pon Withdrawal

Except as provided in this Article, upon withdrawal any withdrawing partner is entitled
to receive any distribution to which he [or she] is entitlted under the partnership
agreement and, if net otherwise provided in the agreement, he [or she] is entitled to
receive, within a reasonable time after withdrawal, the fair value of his [or her] interest in
the limited partnership as of the date of withdrawal based upon his [or her] right to share
in distributions from the limited partnership.

COMMENT

Section 604 is-new first aooeared in the 1976 Act. It fixes the distributive share of a withdrawing
partner in the absence of an agreement among the partners.

§ 605. Distribution in Kind

Except as provided in writing in the certificate of-limitod partnership agreement, a
partner, regardless of tfiiTnature of his [or her] contribution, has no right to oemand and
receive any distribution from a limited partnership in any form other than cash. Except
as provided in writing in the partnership agreement, a partner may not be compelled to
accept a distribution of any asset in kind from a limited partnership to the extent that the
percentage of the asset distributed to him [or her] exceeds a percentage of that asset
which is equal to the percentage in which he [or she] shares in distributions from the
limited partnership.

COMMENT

The first sentence of Section 605 is derived from Section 16(3) of the prior-uniform-lawi 1916 Act;
it also differs from its counterpart in the 1976 Act, reflecting the 1985 changes made in Section 201.
The second sentence first appeared in the 1976 Act, ie- now, and is intended to protect a limited
partner (and the remaining partners) against a distribution in kind of more than his share of
particular assets.

§ 606. Right to Distribution

At the time a partner becomes entitled to receive a distribution, he [or she] has the
status of, and is entitled to all remedies available to, a creditor of the limited partnership
with respect to the distribution.

COMMENT

Section 606 ie new first appeared in the 1916 Act, and is intended to make it clear that the right of
a partner to receive a distrioution, as between the partners, is not subject to the equity risks of the
enterpnse. On the other hand, since partners entitled to distributions have creditor status, there did
not seem to be a need for the extraordinary remedy of Section 16(4)lal of the prior ~ niform-la*. 1916
Act, which granted a limned partner the right t? seek dissolution of the partnership if he was
unsuccessful in demanding the return sf his contribu’ion. It is more appropriate for the partner to
simply sue as an ordinary creditor and obtain a judgment.

§ 607. Limitations on Distribution

A partner may not receive a distribution from a limited partnership to the extent that,
after giving effect to the distribution, all liabilities of the limited partnership, other than
liabilities to partners on account of their partnership interests, exceed the fair value of the
partnership assets.

COMMENT
Section 607 is derived from Section 16(11(31 of the prior-w wforro-law. 1916 Act.
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§ 608. Liability Upon Return of Contribution

(@) If a partner has received the return of any part of his [or her] contribution without
violation of the partnership agreement or this [Act], he [or she] is liable to the limited
partnership for a period of one year thereafter for the amount of the returned contribu-
tion, but only to the extent necess; ry to discharge the limited partnership's liabilities to
creditors who extended credit to the limited partnership during the period the contribution
was held by the partnership.

(b) If a partner has received the return of any part of his [or her] contribution in
violation of the partnership agreement or this [Act], he [or she] is liable to the limited
partnership for a period of six years thereafter for the amount of the contribution
wrongfully returned.

Ic) A partner receives a return of his [or her] contribution to the extent that a
distribution to him [or her] reduces his [or her] share of the fair value of the net assets of
the limited partnership below the value, as set forth in the certificate-ot-limited
partnership records required to be kept pursuant to Section 105. of his contribution which
has not been distributed to him [or her;j.

COMMENT

Paragraph (a) is derived from Section 17(4) of tne prior uniform law 1916 Act, but the one year
statute of limitations has been added. Paragraph (bi is derived from Section 17(2)(b) of the p«or
uniform--law 1916 Act but. again, a statute of limitations has been added.

Paragraph ici i.-new. first appeared in me 1976 Act. The provisions of former Section 17t2) that
referred to the partner holding as "trustee any money or specific property wrongfully returned to
him have been eliminated. Paragraph (c>in the 1985 Act also differs from its counterpan in the 1976 Act to
reflect the 1985 changes made in sections 105 and 201.

ARTICLE 7
ASSIGNMENT OF PARTNERSHIP INTERESTS

§ 701. Nature of Partnership Interest

A partnership interest is personal property.

COMMENT

This section is derived from Section 18 of the pnor umforro law, 1916 Act.

§ 702, Assignment of Partnership Interest

Except as provided in the partnership agreement, a partnership interest is assignable in
whole or in part. An assignment of a partnership interest does not dissolve a limited
partnership or entitle the assignee to become or to exercise any rights of a partner. An
assignment entitles the assignee to receive, to the extent assigned, only the distribution to
which the assignor would be entitled. Except as provided in the partnership agreement, a
partner ceases to be a partner upon assignment of all his [or her] partnership interest.

COMMENT

Section 1911) of the prior uniform-law 1916 Act provided simply that "a limited partner's interest is
assignable”, raising a question whether any limitations on the right of assignment were permitted.
While the first sentence of Section 702 recognizes that the power to assign may be restricted in the
partnership agreement, there was no intention to affect in any way the usual rules regarding
restraints on alienation of personal property. The second and third sentences ot section .02 are
derved from Section 1931 of the prior -umform-law. 1916 Act. The last sentence u new fir-u
appeared in the 1976 Act.

b
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§ 703. Rights of Creditor

On application to a court of competent jurisdiction by any judgment creditor of a
partner, the court may charge the partnership interest of the partner with payment of the
unsatisfied amount of the judgment with interest. To the extent so charged, the
judgment creditor has only the rights of an assignee of the partnership interest. This
[Act] does not deprive any partner of the benefit of any exemption laws applicable to his
[or her] partnership interest.

COMMENT
Section 703 is derived from Section 22 of the 1916 Act but has not earned over
some provisions that were thought to be superfluous. For example, references in Section 22(1) to
specific remedies have been omitted, as has a prohibition in Section 22(2) against discharge of the lien
with partnership property, Ordinary rules governing the remedies available to a creditor and the
fiduciary obligations of general partners will determine those matters.

§ 704. Right of Assignee to Become Limited Partner

(a) An assignee of a partnership interest, including an assignee of a general partner,
may become a limited partner if and to the extent that (4) (j) the assignor gives the
assignee that right in accordance with authority described in the cemficam-of limitod
partnership agreement, or (£1 (ii) all other partners consent.

(b) An assignee who has become a limited partner has. to the extent assigned, the
rights and powers, and is subject to the restrictions and liabilities, of a limited partner
under the partnership agreement and this [Act], An assignee who becomes a limited
partner also is liable for the obligations of his [or her] assignor to make and return
contributions as provided in Article Articles 5 and 6. However, the assignee is not
obligated for liabilities unknown to the assignee at the time he [or she] became a limited
partner and which-could -not be aecortainod from themcerwficate-of--limited partnor-sfaip.

(c) If an assignee of a partnership interest becomes a limited partner, the assignor is
not released from his [or her] liability to the limited partnership under Sections 207 and
502.

COMMENT

Section 704 is derived from Section 19 of the prior-.uniform-law. 191b Act, but paragraph (b) defines
more narrowly than Section 19 the obligations of the assignor that are automatically assumed by the
assignee. Section 704 of the 1985 Act also differs from the 1976 Act to reflect the 1985 chances

made in Section 201.

§ 705. Power of Estate of Deceased or Incompetent Partner

If a partner who is an individual dies or a court of competent jurisdiction adjudges him
[or her] to be incompetent to manage h'S [or her] person or his [or her] property, the
partner's executor, administrator, guardian, conservator, or other legal representative
may exercise all of the partner's rights for the purpose of settling his [or her] estate or
administering his [or her] property, including any power the partner had to give an
assignee the right to become a limited partner. |If a partner is a corporation, trust, or
other entity and is dissolved or terminated, the powers of that partner may be exercised
by its legal representative or successor.

COMMENT

Section 705 is derived from Section 21(1) of the piwr-W Hinr.-law. 1916 Act. Former Section 21r2).
mu Jig a deceased limited partner's estate liable for his liabilities as a limned partner was deleted as
superfluous, with no intencion of changing the liability of the estate.
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ARTICLE 8
DISSOLUTION

§ 801. Nonjudicial Dissolution

A limited partnership is dissolved and its affairs shall be wound up upon the happening
of the first to occur of the following:

(1) at the time specified in the certificate of limited partnership;

(2) or upon the happening of events specified in writing in the certificate of--limited
partnership agreement;

(3BWB) written consent of all partners;

0(4} an event of withdrawal of a general partner unless at the time there is at least
one other general partner and the certificate of limited written provisions of the
partnership agreement permits permit the business of the limited partnership to be
carried on by the remaining general partner and that partner does so, but the limited
partnership is not dissolved and is not required to be wound up by reason of any event of
withdrawal, if, within 90 days after the withdrawal, all partners agree in writing to
continue the business of the limited partnership and to the appointment of one or more
additional general partners if necessary or desired; or

(4)(5) entry of a decree of judicial dissolution under Section 802.

COMMENT

Section 801 merely collects in one place all of the events causing dissolution. Paragraph (3) is
derived from Sections 9(IHg) and 20 of the pnor wwform-law, 1916 Act, but adds the 90-dav grace
period. Section 301 also differs from its counterpart in the 1976 Act to reflect the 1985 changes

made in Section 201.

§ 802. Judicial Dissolution

On application by or for a partner the [designate the appropriate court] court may
decree dissolution of a limited partnership whenever it is not reasonably practicable to
carry on the business in conformity with the partnership agreement.

COMMENT
Section 802 is.now f-rst appeared in the 1976 Act.

§ 803. Winding Up

Except as provided in the partnership agreement, the general partners who have not
wrongfully dissolved a limited partnership or. if none, the limited partners, may wind up
the limited partnership's affairs: but the [designate the appropriate court] court may
wind up the limited partnership's affairs upon application of any partner, his [or her] legal
representative, or assignee.

COMMENT

Section 803 ie now first appeared in the 1976 Act, and is derived in part from Section 37 of the
Uniform General Partnership Act.

§ 804. Distribution of Assets
Upon the winding up of a limited partnership, the assets shall be distributed as follows:

(I) to creditors, including partners who are creditors. fo the extent permitted by law, in
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satisfaction of liabilities of the limited partnership other than liabilities for distributions to
partners under Section 601 or 604,

(2) except as provided in the partnership agreement, to partners and former partners in
satisfaction of liabilities for distributions under Section 601 or 604; and

(3) except as provided in the partnership agreement, to partners first for the return of

their contributions and secondly respecting their partnership interests, in the proportions
in which the partners share in distributions.

COMMENT

Section 804 revises Section 23 of the prior uniform law 1916 Act by providing that (1) to the extent
partners are also creditor!, other than in respect of their interests in the partnership, they share with
other creditors, (2) once the partnership's obligation to make a distribution accrues, it must be paid
before any other distributions of an "equity" nature are made, and (3) general and limited partners
rank on the same level except as otherwise provided in the partnership agreement

ARTICLE 9
FOREIGN LIMITED PARTNERSHIPS

§ 901. Law Governing

Subject to the Constitution of this State, (i) the laws of the state under which a foreign
limited partnership is organized govern its organization and internal affairs and the
liability of its limited partners, and (ii) a foreign limited partnership may not be denied
registration by reason of any difference between those laws and the laws of this State.

COMMENT
Section 901 first appeared in the 1976 Act.

§ 902. Registration

Before transacting business in this State, a foreign limited partnership shall register
with the Secretary of State. In order to register, a foreign limited partnership shall
submit to the Secretary of State, in duplicate, an application for registration as a foreign
limited partnership, signed and sworn to by a general partner and setting forth:

(1) the name of the foreign limited partnership and, if different, the name under which
it proposes to register and transact business in this State;

(2) the cum State and date of its formation;
(3)-th9.goB9rai-character of-thc bucinecc-it-propoces to-transact-in-thic-SUM;

(4) (3) the name and address of any agent for service of process on the foreign limited
partnership whom the foreign limited partnership elects to appoint: the agent must be an
individual resident of this cum State, a domestic corporation, or & foreign corporation
having a place of business in, and authorized to do business in. this State;

5) [A) a statement that the Secretary of State is appointed the agent of the foreign
limited partnership for service of process if no agent has been appointed under paragraph
(4) (3) or, if appointed, the agent’s authority has been revoked or if the agent cannot be
foun3 or served with the exercise of reasonable diligence:

(6) (5) the address of the office required to be maintained in the Sum state of its
organization by the laws of that Sum state or, if not so required, of the principal office of
the foreign limited partnership; and
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iFtte carttficate of I isdpartrershipfilsHn-thresfofngR-fenilo- EBBJta
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(6) the name and business address of each general partner and

(7) the address of the office at which is kept a list of the names and addresses of the
limited partners and their capital contributions, together with an undertaking bv the
foreign limited partnership to keep those records until the foreign limited partnership s
registration in this State is cancelled or withdrawn.

COMMENT

Section 902 is-new, first appeared in the 1976 Act. It was thought that requiring a full copy of the
certificate of limited partnership and all amendments thereto to be filed in each state m which the
partnership does business would impose an unreasonable burden on interstate limited partnerships
and that the information on filemwar. Section 902 required to be filed would be sufficient to tell

interested persons where tney could write to obtain copies of those basic documents. Subdivision (3)
of the 1976 Act has been omitted, and subdivisions (6) and (7) differ from their counterparts in the
1976 Act, to conform these provisions relating to the registration of foreign limited partnerships to
the corresponding changes made bv the Act in the provisions relating to domestic limited partner-
ships. The requirement that an application for registration be sworn to bv a general partner is
simply intended to produce the same result as is provided for in Section 204(c) with respect to
certificates of domestic limited partnerships: the acceptance and endorsement bv the becretarv of
State (or equivalent authority) of an application which was not sworn bv a general partner should be
aeemed a mere technical and'insubstantial shortcoming, and should not result in the limned partners
beine subiected to general liability for the ooligations of the foreign iimited partnership (See Section
9071c)).

§ 903. Issuance of Registration

(@) If the Secretary of State finds that an application for registration conforms to law
and all requisite fees have been paid, he [or she] shall:

(1) endorse on the application the word "Filed”, and the month, day, and year of the
filing thereof;

(2) file in his [or hei] office a duplicate original of the application; and

(3) issue a certificate of registration to transact business in this State.

(b) The certificate of registration, together with a duplicate original of the application,
shall be returned to the person who filed the application or his [or her] representative.

COMMENT
Section 903 first appeared in the 1976 Act.

§ 904. Name

A foreign limited partnership may register with the Secretary of State under any name,
whether or not it is the name under which it is registered in its state of organization, that
includes without abbreviation the words "limited partnership” and that could be reg-
istered by a domestic limited partnership.

COMMENT
Section 904 is-new, first appeared in the 1976 Act.

§ 905. Changes and Amendments

If any statement in the application for registration of a foreign limited partnership was
false when made or any arrangements or other facts described have changed, making the
application inaccurate in any respect, the foreign limited partnership shall promptly file in
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the office of the Secretary of State a certificate, signed and sworn to by a general
partner, correcting such statement.

COMMENT

Section 905 itt-new. first appeared in the 1976 Act It corresponds to the provisions of Section
202(c) relating to domestic limited partnerships.

§ 906. Cancellation of Registration

A foreign limited partnership may cancel its registration by filing with the Secretary of
State a certificate of cancellation signed and sworn to by a general partner. A cancella-
tion does not terminate die authority of the Secretary of State to accept service of process
on the foreign limited partrership with respect to [claims for relief] [causes of action]
arising out of the transactions of business in this State.

COMMENT
Section 906 ie-new, first appeared in the 1976 Act.

§ 907. Transaction of Business Without Registration

(@) A foreign limited partnership transacting business in this State may not maintain
any action, suit, or proceeding in any court of this State until it has registered in this
State.

(b) The failure of a foreign limited partnership to register in th;s State does not impair
the validity of any contract or act of the foreign limited partnership or prevent the foreign
limited partnership from defending any action, suit, or proceeding in any court of this
State.

() A limited partner of a foreign ‘united partnership is not liable as a general partner
of the foreign limited partnership solely by reason of having transacted business in this
State without registration.

(d) A foreign limited partnership, by transacting business in this State without registra-
tion, appoints the Secretary of State as its agent for service of process with respect to
[claims for relief] [causes of action] arising out of the transaction of business in this
State.

COMMENT

Section 907 ie-now, first appeared in the 1976 Act.

§ 908. Action by [Appropriate Official]
The [designate the appropriate official] may bring an action to restrain a foreign limited
partnership from transacting business in this State in violation of this Article.
COMMENT
Section 908 it-w u, first appeared in the 1976 Act.

ARTICLE 10
DERIVATIVE ACTIONS

§ 1001. Right of Action

A limited partner may bring an action in the right of a limited partnership to recover a
judgment in its favor if general partners with authority to do so have refused to bring the
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action or if an effort to cause those genera! partners to bring the action is not likely to
succeed.

COMMENT
Section 1001 »-«««, first appeared in the 1976 Act

§ 1002. Proper Plaintiff

In a derivative acticn, the plaintiff must be a partner at the time of bringing the action
and (i) must have been a partner at the time of the transaction of which he [or she]
complains or (Li) his [or her) status as a partner had-must have devolved upon him (or her) by
operation oflaw or pursuant to the terms of the partnership agreement from a person who was a
partner at the time of the transaction.

COMMENT
Section 1002 is-now. first appeared in the 1976 Act.

§ 1003. Pleading

In a derivative action, the complaint shall set forth with particularity the effort of the
plaintiff to secure initiation of the action by a general partner or the reasons for not
making the effort.

COMMENT
Section 1003 i6 ntw, first appeared in the 1976 Act.

§ 1004. Expenses

If a derivative action is successful, in whole or in part, or if anything is received by the
plaintiff as a result of a judgment, compromise, or settlement of an action or claim, the
court may award the plaintiff reasonable expenses, including reasonable attorney's fees,
and shall direct him [or her] to remit to the limited partnership the remainder of those
proceeds received by him [or her].

COMMENT
Section 1004 is-new. first appeared in the 1976 Art.

ARTICLE 11
MISCELLANEOUS

§ 1101. Construction and Application

This [Act] shall be so applied and construed to effectuate its general purpose to make
uniform the law with respect to the subject of this [Act] among states enacting it.

COMMENT

Because the principles set out in Sections 28(1) and 29 of the 1916 Act have become so universally
established, it was felt that the 1976 and 1985 Acts need not contain express provisions to the same
effect. However, it is intended that the principles enunciated in trose provisions of the 1916 Act also
apoly to this Act.
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§ 1102. Short Title

This [Act) may be cited as the Uniform Limited Partnership Act

§ 1103. Severability

If any provision of this [Act] or its application to any person or circumstance is held
invalid, the invalidity does not affect otner provisions or applications of the [Act] which
can be given effect without the invalid provision or application, and to this end the
provisions of this [Act] are severable.

§ 1104. Effective Date. Extended Effective Date and Repeal

Except as set forth below, the effective date of this [Act] is and the following
acts [list prior existing limited partnership acts] are hereby repealed:

(1) The existing provisions for execution and filing of certificates of limited partner-
ships and amendments thereunder and cancellations thereof continue in effect until
[specify time required to create central filing system], the extended effective date, and
Sections 102. 103. 104. 105, 201, 202. 203. 204 and 206 are not effective until the extended
effective date.

(2) Section 402, specifying the conditions under which a general partner ceases to be a

member of a limited partnership, is not effective until the extended effective date, and the
applicable provisions of existing law continue to govern until the extended effective date.

(3) Sections 501, 502 and 608 apply only to contributions and distributions made after
the effective date of this [Act].

(4) Section 704 applies only to assignments made after the effective date of this [Act].

(5) Article 9. dealing with registration of foreign limited partnerships, is not effective
until the extended effective date.

(6) Unless otherwise agreed bv the partners, the applicable provisions of existing law
governing allocation of profits and losses (rather chan the provisions of Section 503),
distributions to a withdrawing partner (rather than the provisions of Section 604). and
distributions of assets upon the winding up of a limited partnership (rather than the
provisions of Section 004) govern limited partnerships formed before the effective date of

this [Act]|

COMMENT

Subdivisions (Si and (T' did not appear in Section 1104 of the 1976 Act. They are included in the
1985 Act to ensure that the application of the Act to limited partnerships formed and existing before
the Act becomes effective would not violate constitutional prohibitions against the impairment of
contracts.

§ 1105. Rules for Cases Not Provided for in This [Act]

In any case not provided for in this [Act] the provisions of the Uniform Partnership Act
govern.

COMMENT

The result provided for in Section 1105 would obtain even in its absence in a jurisdiction which had
adopted the Uniform Partnership Act, bv operation ot Section 6 of that act.
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§ 1106. Savings Clause

The repeal of any statutory provision bv this [Act] does not impair, or otherwise affect,
the organization or the continued existence of a limited partnership existing at the
effective date of this [Act], nor does the repeal of anv existing statutory provision bv this
f[Act]I impair anv contract or affect anv right accrued before the effective date of this
Actl,

COMMENT

Section 1106 did not appear in the 1976 Act. It is included in the 19&S Act to ensure that the
application of the Act to limited partnerships formed and existing before the Act becomes effective
would nor, violate constitutional prohibitions against the impairment of contracts.
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STATE OF ALASKA BILL NO. HB 112
1993 LEGISLATIVE SESSION

ANALYSIS: (continued)

This bill repeals, reenacts, and amends a good part of the state's Limited
Partnership Act, AS 32.10, which was first adopted in 1992. The bill deals with
transactions between private parties, and it will not have a fiscal impact for the

Department of Law.
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Date of Committee Action: 3 ~ 14 '
The JUDICIARY Committee considered: HB 113
HOUSE BELL NO. 113 CHARITABLE & TELEPHONIC SOLICITING/SALES

"An Act regulating the solicitation of contributions by charitable organizations and paid solicitors and the
solicitation of sales by telephonic means; and amending Alaska Rules of Civil Procedure 79 and 82."

RECOMMENDATIONS: [><f the same title
be replaced with ] anew title

[ ] have attached amcndments(s)

[X1 do pass

[ ] do not pass

[ ] no recommendations
[ ] individual recommendations
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MEMORANDUM State of Alaska

Department of Law

T, Judy Mathis DATC. February 25, 1993

Legislative Aide
Representative Larson®s Office FILE NO.

el no.  269-5206

SUBJECT: HB 113

FROM:

usiness Practices Section

I have attached the fax 1 received from Dan Barry of the
Securities Industry Association. Mr. Barry wrote earlier to
request that the exemption iIn AS 45.63.080 be written to exclude
securities brokers i1In the sale of their services, iIn addition to

the sale of their securities. I have no objection to his proposal,
because 1 do not think it contradicts the intent of the bill. WJis
proposed language is appropriate, 1in my opinion, and 1 think the

resulting exemption should read as follows:

AS 45.63.080 Exemptions. This chapter does not apply to
a sale or attempted sale

(1 of a security regulated under AS 45.55 or a
security that 1is exempted by AS 45.55.140 from
regulation under AS 45.55, or bv a person
registered with the United States Securities and
Exchange Commission, when acting within the scope
of his or her license.

Let me know iIf you have any questions about this.

enc.

cc; (w/o enclosures)
Charlie Cole
Bruce Botelho
Deborah Behr
Kris Lethin, Legislative Liaison
Daniel J. Barry

A printed on recycled paper b y
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ENTER COMMAND = > SCREEN-3
USER ID: LHSCJILM 09:31 /Mon, Feb 08, 1993
TO: LHSCILM - Mathis, Judy MESSAGE ID: 330140

FROM: WPFCJBF - Forbes, Jim DATE SENT: 02/08/93

SUBJECT: HB 113 Crim Div amendments PRIORITY: 000 TIME SENT: 09:29

Hi Judy, as promised, here are the amendments proposed by the criminal
division:

First, Sec. 45.68.100 should be amended to read: CRIMINAL PENALTY. A
person who solicits contributions of money or other property for a
charitable organization for compensation without complying with the
registration requirements of AS 46.68.010 is quilty of a Class A
misdemeanor .

Second: Sec. 45.63.060 should be amended to read: CRIMINAL PENALTY.
@ A person who sells or attempts to sell property or services by
telephonic means without complying with the registration requirements
of AS 45.63.010 or who solicits or receives payment for a purchase
before receiving the written contract required by AS 45.63.020 is
guilty of a Class C felony.

® A person who violates AS 45.63.030 — 45.63.050 is guilty of a

CMMDS:Up Down Ans TRa Right Read DEFer FlLe BFil View EDit PUT Print DElLete
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ENTER COMMAND ===> SCREEN 3.1
USER ID: LHSCJLM 09:31 - Mon, Feb 08, 1993
TO: LHSCILM - Mathis, Judy MESSAGE ID: 330140

FROM: WPFCJIBF - Forbes, Jim DATE SENT: 02/08/93

SUBJECT: HB 113 Crim Div amendments PRIORITY: 000 TIME SENT: 09:29

Class A misdemeanor.

Margot Knuth, who made these suggested changes (with advice and counsel
of Dean Guaneli) believes that they will strengthen the bill by making
the criminal penalties less vulnerable to a legal attack on the ground
that the conduct is described too vaguely. Also, they believe that
downgrading some of the conduct in the telemarketing part to
misdemeanor status is appropriate. After due consideration, |1 agree
with them. Let me know if more is needed, or if you need this info in
a different format. As | mentioned, | will be speaking to the
Association of Not for Profit Corporations this Wednesday, and to the
National Society of Fund Raising Executives on February 25. I will be
out on a deposition trip next week. Let me know when the committee
hearings will be. We (Investigator Jerry Williams and I) have a multi
media presentation to make to any interested committee which includes

CMMDS:Up Down Ans TRa Right Read DEFer FlLe BFil View EDit PUT Print DELete
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ENVER COMMAND = > SCREEN 3.1
USER ID: LHSCJILM 09:30 - Mon, Feb 08, 1993
TO: LHSCILM - Mathis, Judy MESSAGE ID: 330140

FROM: WPFCJBF - Forbes, Jim DATE SENT: 02/08/93

SUBJECT: HB 113 Crim Div amendments PRIORITY: 000 TIME SENT: 09:29

the taped confession of a reformed fund raising scam artist (in which

he talks about the need for this kind of legislation), and some info on
victims of telemarketing scams (mostly elderly people) that mightbe
good to get into the legislative record. We can present it by
teleconference if necessary, but 1 think It would be more effective iIn
person. Thanks again for all your help. You can get messages to me
while 1 am out of town by leaving them onmy voice mail — 2695206.

Talk to you soon. Jim

Sent to: LHSCJLM ~ Mathis, Judy ()
* w END OF MESSAGE * ko x
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CS FOR HOUSE BILL NO. 113(JuD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE -FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:

Re

ferred:

Joex(S): REPRESENTATIVE LARSON

IIA

pa

A BILL
FOR AN ACT ENTITLED
n Act regulating the solicitation of contributions by charitable organizations and

id solicitors and the solicitation of sales by telephonic means; and amending

Alaska Rules of Civil Procedure 79 and 82."

BE

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45 is amended by adding a new chapter to read:
CHAPTER 63. TELEPHONIC SOLICITATIONS.
Sec. 4563.010. REGISTRATION, (a) A person may not sell or attempt to
sell property or services by telephonic means if the person makes substantially the
same offer on substantially the same terms to two or more persons, unless the
telephonic seller is registered with the Department of Law at least 30 days before the
solicitation campaign.
(b) To register under (a) of this section, a person shall File with the department
(1) a notice of intent to engage in a solicitation campaign; a separate
notice of intent shall be Filed for each solicitation campaign;

-1- CSHB 113(JUD)
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(2) an irrevocable consentappointing the department the person’s agent
for the receipt of service of process in a court action or other proceeding against the
person, or the successor in interest of the person, for a violation of this chapter; and

(3) asigned statement that the person has read and will comply with
this chapter and the regulations adopted under this chapter.

(c) Registration under (b) of this section is not complete unril the telephonic
seller receives an acknowledgement from the department that the seller has complied
with (b) of this section.

(d) The notice of intent must be on a form provided and established by the
department by regulation. The notice of intent mustinclude detailed information about
the nature of the solicitation campaign and the identity and business practices of the
telephonic seller, including information on the employees, agents, and officers
affiliated with the telephonic seller. The notice of intent must disclose crimina
convictions, civil judgments, orders, consent decrees, or adm inistrative determinations
involving allegations of unfair or deceptive business practices by the telephonic seller

(e) A person may not provide false information in a notice of intent

Sec. 4563.020. WRITTEN CONTRACT REQUIRED. Until a telephonic
sellerreceives from a buyer a signed, written contract for the purchase, the telephonic
seller may not solicit payment for the purchase, charge a credit card account for the
purchase, negotiate a check or other commercial instrument intended for payment of
the purchase, or accept a cash payment for the purchase. The written contract must
notify the buyer of the rights of the buyer under AS 45.63.030(a) and disclose the
information required by the department by regulation.

Sec. 45.63.030. CANCELLATION OR REPLACEMENT. (a)
Notwithstanding AS 4501 - AS 4509, a telephonic seller shall give the buyer a
refund, credit, or replacement, at the option of the buyer, if

(1) the property or services purchased are defective, not as represented
or not received as promised by the seller

(2) within seven days after receiving the purchased property, the buyer
returns the purchased property and makes a written request for the refund, credit, or

replacement; or

CSHB 113(JUD) -2-
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1 (3) within seven days after paying for the purchased services and before
2 the services are provided, the buyer makes a written request for the refund or credit.
3 (b) A return or request is timely under (a) of this section if the return or
4 request is made in person within the seven days or if the return or request is mailed,
5 properly addressed and postmarked, postage prepaid, within the seven days.
6 (¢) Notwithstanding AS 45.01 - AS 4509, a purchase of property from a
7 telephonic seller becomes final seven days after receipt of the property, unless the
8 buyer requests a refund, credit, or replacement under (a) of this section, or the
9 telephonic seller fails to obtain the contract required by AS 45.63.020.
10 (d) A purchase of services from a telephonic seller becomes final seven days
1 after receipt of the contract required by AS 45.63.020, unless the buyer requests a
12 refund or credit under (a) of this section.
13 Sec. 45.63.040. PROHIBITED REPRESENTATIONS, (a) Unless the
14 telephonic seller is asked for the information by the buyer, the seller may not state or
15 imply that the seller has a license, consent, or other form of permission from the state.
16 (b) A telephonic seller may not state or imply that
17 (1) the selleris complying with state law; or
18 (2) the seller'scompliance with the laws of this state or a municipality
19 constitutes approval or endorsement by the state or municipality.
20 Sec. 45.63.050. WAIVER PROHIBITED AND VOID. A telephonic seller
21 may not request or obtain from a buyer a waiver of the rights of the buyer under this
44l chapter. A waiver of the rights of a buyer under this chapter is void.
23 Sec. 45.63.060. CRIMINAL PENALTIES, (a) A person who sells or attempts
24 to sell property or services by telephonic means by making substantially the same offer
25 on substantially the same terms to two or more persons without complying with the
26 registration requirements of AS 45.63.010, or who solicits, or receives, payment for
27 a purchase before receiving the written contract required by AS 45.63.020 is quilty of
28 a class C felony.
29 (b) A person who violates AS 45.63.030 - 45.63.050 is guilty of a class A
30 misdemeanor.
31 Sec. 4563.070. REMEDIES NOTEXCLUSIVE. The remedies in this chapter

3 CSHB 113(JUD)
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are in addition to other remedies available to a buyer or the department.
Sec. 45.63.080. EXEMPTIONS. This chapter does not apply to a sale or
attempted sale

(1) of a security requlated under AS 45.55 or a security that is
exempted by AS 4555.140 from regulation under AS 45.55;

(2) by a person registered with the United States Securities and
Exchange Commission when acting within the scope of the person’s Securities and
Exchange Commission license;

(3) by an issuer, or a subsidiary of an issuer, of a class of securities
that is

(A) subject to 15 U.S.C. 78a - 78111 (Securities Exchange Af't
of 1934); and

(B) either registered under 15 U.S.C. 78a - 78111 (Securities
Exchange Act of 1934) or exempt from registration under 15 U.S.C.
781(g)(2)(A) - (C) or (E) - (H);

(4) by a real estate broker, associate real estate hroker, or real estate
salesmanlicensed under AS 08.88 and acting in a capacity covered by the license;

(5) by a person who has a certificate of registration under AS 08.18 to
operate as acontractor and is acting in a capacity covered by the certificate of
registration;

(6) by an embalmer or funeral director licensed under AS 08.42 and
acting in a capacity covered by the license;

(7) by an insurance agent, general agent, broker, solicitor, or adjuster
licensed under AS 21.27 and acting in a capacity covered by the license;

(8) by aperson who is primarily soliciting the sale of a subscription to,
or advertising in, a newspaper of general circulation;

(9) by acharitable organization or paid solicitor if the organization or
solicitor is registered to make charitable solicitations under AS 45.68 and is acting in
a capacity thatis covered by the registration;

(10) by a person who is primarily soliciting the sale of a magazine,

periodical, sound recording, book, or membership in a book or record club

Now Texr. Underlined [DELETED TEXT BRACGETEDL
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(A) where the club provides the buyerwith a form that the
buyer may use to instruct the club not to ship the offered merchandise; and

(B) that is requlated by the Federal Trade Commission as a
negative option plan under 16 CFR 425;

(11) of services provided by a cable television system operating under
a franchise issued by a municipality;

(12) by a person who is soliciting for a business, or for an affiliate of
a business, that is regulated by the Alaska Public U tilities Commission;

(13) by a person whose solicitation is solely for telephone answering
services providedby the person or the person’s employer,

(14) of property from a mail ordercatalogthat ispublished on a
regular, periodic basis and that describes or pictures the items for sale and prominently
provides the specific price of each item;

(15) by a supervised financial institution or the parent, subsidiary, or
affiliate of a supervised financial institution; in this paragraph, "supervised financial
institution" means a commercial bank, savings bank, mutual savings bank, trust
company, savings and loan association, credit union, industrial loan company, personal
property broker, consumer finance lender, commercial finance lender, or other financial
institution if the financial institution is subject to regulation by this state or the United
States.

(16) by an insurer or the parent, subsidiary, or affiliate of an insurer,

(17) by a person who solicits a sale by a contact by telephonic means
without intending to complete the sales presentation during the contact, who does not
complete the sales presentation during the contact, and who only completes the sales
presentation at a later meeting in person, unless at the later meeting the solicitor
attempts to collect payment for property or services delivered before the later meeting.

Sec. 4563.090. REGULATIONS. The department shall adopt requlations
under AS 44.62 (Administrative Procedure Act) to implement this chapter.
Sec. 45.63.100. DEFINITIONS. In this chapter,

(1) "buyer" means a person who buys from or is solicited by a

telephonic seller;

5 CSHB 113(JUD)
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(2) "department” means the Department of Law;

(3)  "notice of intent" means the notice of intent required by
AS 45.63.010 to engage in a solicitation campaign;

(4) "solicitation campaign" means a sale or attempt to sell property or
services by telephonic means by making substantially the same offer on substantially
the same terms to two or more persons;

(5) “"telephonic means" means a telephone or another method using
telephone lines, and includes a facsimile machine and electronic communication
between electronic computing devices; "telephonic means" includes a letter, postcard,
notice, or other written communication advising, requesting, motivating, or otherwise
encouraging a person to contact a seller by telephonic means;

(6) "telephonic seller” means a person who is required to be registered
under AS 45.63.010.

* Sec. 2. AS 45 s amended by adding a new chapter to read:
CHAPTER 68. CHARITABLE SOLICITATIONS.

Sec. 45.68.010. REGISTRATION, (a) A charitable organization may not
solicit contributions of money or other property unless the charitable organization is
registered with the Department of Law.

(b) A person may not solicit contributions of money or other property for a
charitable organization for compensation unless the person is registered with the
department.

(c) To register under this section, a charitable organization or paid solicitor
shall file with the department

(1) a registration statement on a form provided and established by the
department by regulation; and

(2) in the case of a paid solicitor, a bond in the amount and under the
conditions established by the department by regulation.

(d) Registration under this section expires on September 1of each year. To
renew a registration, a charitable organization or paid solicitor shall file with the
department a registration renewal statementestablished by the department by regulation

and, in the case of a paid solicitor, evidence that a bond that satisfies (c)(2) of this

CSHB 113(JUD) 6
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section will be in effect for the renewal period.

(e) A person who is required to register under this section shall report to the
department a material change in the information provided in the registration statement
or registration renewal statement filed under this section. The person shall report the
change within seven days after the change occurs.

Sec. 45.68.020. CONTRACT REQUIRED, (a) A paid solicitor may not
solicit contributions on behalf of a charitable organization unless the paid solicitor
executes a written contract with the charitable organization that clearly states the
respective obligations of the paid solicitor and the charitable organization, including

() astatementofthe method tc be used to calculate the compensation
of the paid solicitor; the statement must include a reasonahle estimate of the expenses,
including the estimated compensation of the paid solicitor, to be incurred, directly or
indirectly, by the charitable organization in connection with the solicitation;

(2) a statement of the charitable purpose to be described in the
solicitation; and

(3) the percentage of the gross contributions that the charitable
organization is to receive.

(b) A copy of the contract required by (a) of this section shall be filed with
the department.

Sec. 45.68.030. DISCLOSURES. Exceptasprovided by AS 45.68.040, hefore
soliciting a contribution, a paid solicitor shall clearly and conspicuously disclose the
following information to the person being solicited:

(1) the true name of the individual making the solicitation;

(2) the true name of the charitable organization for whom the
solicitation is being made;

(3) the true name of the paid solicitor,

(4) the true name of the person who is employing and compensating
the individual making the solicitation if the individual is employed for compensation
to make the solicitation;

(5) whether the individual making the solicitation is being paid for

making the solicitation oris an unpaid volunteer;

7- CSIIB 113(JUD)
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(6) the name and physical address of the principal headquarters of the
charitable organization for whom the solicitation is being made;

(7) adescription of how and where the charitable contributions raised
by the paid solicitor are to be utilized for the charitable purpose; and

(8) that a Financial statement of the charitable organization for whom
the solicitation is being made and a copy of the contract required under AS 45.68.020
will be provided upon request.

Sec. 45.68.040. CONFIRMATION OF PLEDGE. A paid solicitor who makes
a solicitation by mail radio, or television, shall mail written confirmation of a
contribution pledge to the contributor within five days after the pledge is received.
The confirmation must include a clear and conspicuous disclosure of the information
identified in AS 45.68.030.

Sec. 45.68050. UNLAWFUL PRACTICES. During a solicitation for a
charitable organization, a person may not

(1) use a deceptive act, including an act described in AS 4550471,

(2) without first being authorized in writing by the person, represent
orimply thata contribution is for or on behalf of a person, or use an emblem, device,
or printed matter belonging to or associated with the person;

(3) use a name, symbol, or statement so closely related or similar to
a name, symhbol, or statement used by another charitable organization that the use may
confuse or mislead a person solicited for a contribution;

(4) use or exploit the fact of registration under this chapter to suggest
or imply that the registration constitutes an endorsement or approval by the state; or

(5) represent directly or by implication that a charitable organization
will receive from the contributions raised by a paid solicitor a greater percentage of
a contribution than allowed under the contract executed under AS 45.68.020.

Sec. 45.68.060. PUBLIC RECORDS. The registration statement, registration
renewal statement, contracts, and other documents required to be filed with the
department under this chapter are public records available for inspection and copying
under AS 09.25.110 - 09.25.220.

Sec. 45.68.070. RETENTION AND INSPECTION OF FISCAL RECORDS.

CSHB 113(JUD) 3
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A charitable organization that is required to be registered under this chapter or that is
exempted from this chapter by AS 45.68.120 and a paid solicitor that is required to be
registered under this chapter or that is exempted from this chapter by AS 45.68.120
shall maintain the records required by this chapter for a period of five years in a form
that permits the department to make a complete audit of solicitations by the charitable
organization or paid solicitor.

Sec. 45.68.080. SUBSTITUTED SERVICE, (a) A charitable organization or
paid solicitor that is required to be registered under this chapter and that either has its
principal place of business outside of the state or is organized under the laws of
another state is considered to have irrevocably appointed the department as its agent
for the service of a summons, subpoena, or other process directed to the charitable
organization or paid solicitor, or to a director, officer, partner, or principal of the
charitable organization or paid solicitor in an action or other proceeding brought under
this chapter.

(b) Service under (a) of this section is complete if the departmentimmediately
sends notice of the service and a copy of the process to the charitable organization,
paid solicitor, or other person to whom it is directed by registered mail, return receipt
requested, to the last address known to the department of the charitable organization
or paid solicitor.

Sec. 4568.090. PRIVATE ENFORCEMENT, (a) A charitable organization
that suffers damages as a result of a violation of this chapter by another charitable
organization or by a paid solicitor may bring a civil action against the violator.

(b) A person who makes a contribution to a charitable organization or to a
paid solicitor that violates this chapter may bring a civil action against the violator.

(c) In an action under (a) or (b) of this section, a court may

(1) award damages for the violation;

(2) enjoin future violations;

(3) provide otherrelief that the court determines is necessary to restore
to the person damaged real or personal property that was acquired by the violator by
means of the violation;

(4) require the violator, under appropriate circumstances, to pay the full

9 CSHB L13(JUD)
Uw 7i2<d 'Jrdsr! Lr.vd [DELETED TEXT BRACKETED!



© 0 N o U A~ W N R

10

WORK DRAFT WORK DRAFT WORK DRAFT

attorney fees and costs incurred by the charitable organization or other person bringing

the action.

(d) A charitable organization or other person who brings an action under this

section shall serve a copy of the complaint on the department when the action is Filed,
and, upon entry of an order orjudgment in the action, shall mail a copy of the order
orjudgment to the department.

Sec. 45.68.100. CRIMINAL PENALTY. A person who solicits contributions
for a charitable organization for compensation without complying with the registration
requirements of AS 45.68.010 is guilty of a class A misdemeanor.

Sec. 45.68.110. REMEDIES NOT EXCLUSIVE. The remedies in this chapter
are in addition to otherremedies available to a person or the department for a violation
of this chapter.

Sec. 45.68.120. EXEMPTIONS FROM REGISTRATION REQUIREMENT,
(a) Registration is not required under AS 45.68.010 for

(1) a church or religious organization that is exempt from Filing a
federal annual information return under 26 U.S.C. 6033(a)(2)(A);

(2) acandidate for national, state, or local ofFice, and a political party
or other committee or group if the candidate, party, committee, or group is required
to File Financial information with the Alaska Public OfFices Commission under
AS 1513 or with the Federal Election Commission under 2 U.S.C. 431 - 456 (Federal
Election Campaign Act);

(3) a charitable organization that does not intend to raise or receive
contributions, excluding government grants, in excess of $5,000 during a Fiscal year
of the charitable organization, or that does not intend to receive contributions from
more than 10 persons during a Fiscal year of the charitable organization if, in either
situation,

(A) allofthe organization’s functions, including solicitation, are
performed by persons who are not paid for their services; and

(B) an ofFicerormemberof die organization is not paid or does
not otherwise receive all or a part of the assets or income of the charitable

organization;

CSHB 113(JUD) -10-
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(4) a person or municipality who has a permit under AS 05.15.100.

(b) A person who qualities for an exemption under (a)(3) of this section shall
maintain for Five years the records necessary to prove that the organization qualifies
for the exemption.

(c) Notwithstanding (a)(3) of this section, if a charitable organization actually
raises or receives more than $5000 in contributions during a Fiscal year of the
charitable organization or receives contributions from more than 10 persons during the
same Fiscal year, the charitable organization shall, within 30 days after the earlier
event, register with the department under AS 45.68.010.

Sec. 45.68.130. REGULATIONS. The department shall adopt regulations
under AS 4462 (Administrative Procedure Act) to implement this chapter.

Sec. 4568900. DEFINITIONS. In this chapter,

(1) "charitable organization" means a nonproFit organization that

(A) is operated for the relief of poverty, distress, or other
condition of public concern in the state; or

(B) the Internal Revenue Service determines to be a tax exempt
organization under 26 U.S.C. 501(c)(3) (Internal Revenue Code);

(2) "contributions” means contributions of money or other property;

(3) "department" means the Department of Law;

(4) "paid solicitor" means a person who is required to be registered
under AS 45.68.010(b), and includes a person who is employed, procured, or engaged,
directly or indirectly, by a paid solicitor to solicit, if the person is compensated; "paid
solicitor" does not include

(A) an attorney licensed to practice law in this or another state,
an investment counselor, an insurance company, or a supervised Financial
institution, to the extent the attorney, investmentcounselor, insurance company,

or supervised Financial institution advises the person on whether to make a

contribution; or

(B) a bona Fide salaried ofFicer, employee, or volunteer of a
charitable organization;

(5) "solicit" means to request, directly or indirectly, and includes

- CSHB 113(JUD)
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(A) an oral or written request;

(B) arequest made by an announcement to the news media or
by radio, television, telephone, telegraph, telefax machine, or other transmission
of images or information;

(C) arequest made in a handbill or other written advertisement
that is distributed or posted;

(D) the sale of, or attempt to sell, a membership, an
advertisement, advertising space, or a tangible item by making a request for
financial support for a charitable organization or purpose, by using or referring
to the name of a charitable organization as areason for making the request, or
by making a statement that all or pan of the sale proceeds will be used for a
charitable purpose or benefit a charitable organization;

(6) "supervised financial institution" means acommercial bank, savings
bank, mutual savings bank, trust company, savings and loan association, credit union,
industrial loan company, personal property broker, consumer finance lender,
commercial finance lender, or other financial institution if the financial institution is
subject to regulation by this state or the United States.

* Sec. 3. AS 45.50.471(b) is amended by adding new paragraphs to read:
(33) violating AS 45.63 (telephonic solicitations);
(34) violating AS 45.68 (charitable solicitations).
* Sec. . AMENDMENT OF COURT RULES. AS 45.68.090, enacted by sec. 2 of this
Act, amends
(1) AlaskaRule of Civil Procedure 79 by requiring the courtto award full
costs where appropriate in certain actions under AS 45.68.090;
(2) AlaskaRule of Civil Procedure 82 by requiring the courtto award full

attorney fees where appropriate in certain actions under AS 45.68.090.

CSHB 113(JUD) 12
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Bx“uA* i House of Representatives
Attn: Ron Larson
State Capitol, Room #502
Juneau, Alaska 99801-1182

Dear Representative Larson,

This letter is to inform you that on February 7, 1993, the Board
of Directors of the American Cancer Society voted, with
unanimous approval, to fully support House Bill #113.

Nels Anderson, M.D.
President

American Cancer Society,
Alaska Division, Inc.
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HB 113 - Fact Sheet

Description of Bill o _ _ .
This bill would regulate solicitation for telephoaic sales and charitable fund raising.

Section 1 Regulation of Telemarketers
Purpose: to curtail high-pressure telephone sales.

Scenario: typical scam involves promise to consumer that _(s%he has won a fabulous prize, seller uses high-pressure tactics to force
consumer to make a quick decision to agree to purchase a high priced product, lest the opportunity to win the prize be lost. Victims
of these scams are frequently elderly, once they agree to a sale they become the target of numerous telemarketersbecause thetr names

are added to a "suckers list" which is sold for substantial sums of money to other telemarketers.

Remedy proposed bv bill:
L. Requires registration of telemarketers, who they are, their histories, and physical location. The state has no effective

means of forcing individuals, who conduct sales by telephonic means across state lines, to identify themselves.
2. Mandates telemarketer from taking the customer’s money 'til agreement is reduced to written contract. This will put high-
pressure telemarketers on more of an equal footing with local, established merchants who are accountable to their customers

after the sale.
3o Provides criminal penalties for violators. Criminal penalties at the felony level are necessary, fraudulent telemarketing

operators build costs of defending civil suits into their profit structures. Misdemeanor  penalties would notbe adequate
because they do not permit extradition, fraudulent telemarketing operators virtually always work across state lines.
Considering the degree of theft observed in this area felony treatment is appropriate to the offense.

Exemptions:
The bill provides 16 exempt categories for sales operations which have not been perceived as a fraud problem. Those legitimate

sellers not exempt will have no difficulty complying with the requirements of the bill.

Section 11: Regulation of Charitable Solicitations
Purpose: Alaska is one of the few states without some form of charitable solicitation regulation.

Operation of the Section: Requires all non-exempt organizations to file a registration document with the Attorney General.

Disclosures: Paid solicitors required by bill to disclose identifying information; who is calling, who is represented, charitable purpose
served. Upon request, paid solicitor required to provide financiai statement of charitable organizadon and terms of the contract.

Mail and Broadcast Solicitations: Paid solicitors required by bill to send donor written confirmation of any pledge received, disclosure
of identity of person making solicitation, charitable organization whose behalf solicitation is oeing made, purpose for which funds

will be used.

Unlawful Practices: Bill prohibits use of any deceptive statement in the course of a solicitation.

Records: Bill provides registration statements, written contracts, other documents filed with Attorney General as public record.
Charitable organizations required to maintain records for 3years in form permitting them audit.

Enforcement and Penalties: Violations can be enforced privately by charitable organization, or by person making contribution to
solicitor who violates law, also by Attorney General.

Exemptions: Church or religious organizations, political candidates, organizations that do not raise more than $5,000 in contributions
in a given year, charitable gaming operators licensed under AS 05.15.100

Regulations: Bill gives the Departinent of Law authority to adopt regulations to implement it.

Section IP: Relation to consumer Protection Law
Violation of either Section I or I of bill would constitute a violation of the Consumer Protection Act.

Section IV: Full Costs and Attorney’s Fees
By providing litigation under Sec. 11 could result in award of full costs & attorney’s fees, bill conflicts with Civil Rules 79 & 82.

Sec. 4 of bill resolves conflict by specifically providing that Rules 7 & 82 be amended to the extent provided in the bill.

Conclusion: Sec. I is largely patterned after existing statutes in OR and FL, there is belief that increase in telemarketing fraud in
AX may be result, in part, of successful implementation of regs in other states. Sec. I balances between legitimate sales operations
and society's need to regulate illegitimate scams without interfering unduly in legitimate sales operations. Sec. Il is largely patterned
after MI statute with certain provisions borrowed from CA and HI. Sec. Il balances between noninterference with legitimate



ALASKA PACIFIC UNIVERSITY

Vice Presidenc
Universicy Relations

MEMORANDUM
TO: The Honorable Ronald Larson

FROM: Albert J. Alvarez, Vice President, University
Relations

DATE: March 5, 1993

SUBJECT: House Bill No. 113

I am writing in support of HB 113 which you have introduced to
the Eighteenth Legislature of the State of Alaska.

As a fund raising professional for over 15 years, and iIn my
capacity as the Chairman of the Association for Healthcare

Philanthropy, 1 have followed the work done in other states
regarding the registration, regulation and enforcement of
telemarketing and charitable solicitations. The bill you have

proposed takes the best of what has been learned in other parts
of the country and should, once enacted, create an environment

friendly to legitimate charitable solicitations, and unfriendly
to fraudulent scams.

Jim Forbes, in his recent presentation to the Alaska Chapter of
the National Society of Fund Raising Executives, stated that
you will be looking for public iInput regarding the registration
form for charities and other information in the near Tfuture.
This recognition of the assistance those of us in the fund
raising profession may provide you 1is appreciated.

The one suggestion 1 would like to make 1is that the language
“"paid solicitor™ be changed to "contract solicitor". This will
make a more clear distinction between those of us who are paid
staff of legitimate charitable iInstitutions and agencies, and
those whose services are purchased for project work.

You and Assistant Attorney General Jim Forbes are to be
commended for the good work represented by HB 113. As the
former President, and member of the Alaska Chapter of the
National Society of Fund Raising Executives, | stand ready to
assist you in whatever way necessary to get this bill passed.

AJA :EA.W:hws

4101 Jniversicy Drive = Anchorage « Alaska 99508
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TO: Re resentgtrve Brian Porter, Chairman
House Judiciary Committee

FROM:  Representative Ron Larson
DATE:  March 5 1993
RE: Request for a hearing - HB113

| respectfully request that HB113, An Act re ulatrng the solicitation of
contrrbutrop bg charitable orgar}]z%t ar solicitors agd the solicitation of
sales br{ honic means hesche u ora earing In the Juaiciary Committee.
uﬂé% rl?rlro Sassed gérsto the Labor & Commerce Comm. * e on March 4. with a

There T Feen a dramatic increase_in fraydulent actjvity in this area.
This hil g tete telemarketers and Charit TJTe Or anrzeittronsw ?solrcrt
”atrons telepno e These scam artrsts ave caused the oss of millions of
ollars eac year In Aasha—money that mignt otheryvrse circulate among

grtrmate usrnes?es In the local €conomy. " Many ot these vretrms are elderly or

In natjve villages and once asolrcrtorh bieen successful In ripping these
peopfe off, therrnanqe S oﬂen sold to other solicitors. RIS

Theset¥ es of requlations are already In place In other states It Is time for
Alask ke the ste sneeded In requlatin %rst e 0f actlrvrt ftached you
will a |sca note, pos tron er tWo Sectio tron analyses, - letter of
support and newspaper art s pertinent o the ISSUE.

8.&Q.UE5 A'6-
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Ihave mtroduceﬂ HB|113 éaanefort to re late telemar eterg and Charitahle
(%amzanonsw ?so cIt donations by teléphone, There ash een a dramatic
INC ease In fraudulent act|V|t In this area. asbeen brou t to my attention
tatLese scam artists have ca sed the Ioss fm||||ons dollars each ear in.

? mone% that would otherwise C|rcuatea |t| ate bu3| esse in
the local eco Maryo these VI ms are el er or es e |nn flve VI ages
and onceaso IcItor has been succe |n ngpmg lBse geo e off, their name Is
often sold to other solicitors, In order to continué the practice.

| would hope with regulations in Iplace the ublic, wouldh earenewed trust,
a?am In vm fole |thmate charitable n|z t|ons a tfh Immegdiate

Strust, at tel one rmgs wou rep aced WI acon ence that a
Person S gY]lng 0 aregu lated Charity, ncundeed that their hard eamed money
S going to'that organization and Its charitable needs.

A mandated “cooling off penod prohibits the telemarketer from taking_the
customers mo (ey until the agreement is reduced to a written contract. “This will
void hasty cre (s card transactions over the phone, without the consumer having
the time o consider the donation.

Theset¥ eso uIatlonsae already jn l Plac in other states, It is time for
laska 10 take t esteps nee ed n regulating this type of activity.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 405-3867 or 465-2450
F/1X (907) 465-2029 130 Seward Street, Suite 409
M ail Stop 3101 Jtmeau, Alaska 99801-2105

MEMORANDUM February 3, 1993
SUBJECT: Sectional summary of HB 113
TO: Representative Ron Larson
Attn: Judy
FROM: Theresa L. Bannister

Legislative Counsel

You have requested a sectional summary of the above described bill. As a
preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of
its contents.

Section 1of the bill adds a new chapter regulating telephonic solicitations.

Section 45.63.010 requires a person selling property or services by telephonic means
to register with the Department of Law before the solicitation campaign, if the
person makes substantially the same offer on substantially the same terms to two or
more persons. Establishes certain procedures and information requirements for
registration. Prohibits the seller from giving false information in the notice of intent
to engage in the solicitation campaign.

Section 45.63.020 requires a telephonic seller to obtain from the buyer a signed,
written contract before finalizing a purchase payment. Requires the contract to notify
the buyer of the buyer’s cancellation and replacement rights under sec. 45.63.030.

Section 45.63.030 provides the buyer with certain cancellation and replacement rights.
Establishes when the sale becomes final.

Section 45.63.040 prohibits the seller from making certain representations to the
buyer.

Section 45.63.050 prohibits a waiver of the buyer’s rights under the chap*cr. Makes
a waiver void.

5£ C-n0 dAL-  fI-NAL'iS/S



Representative Ron Larson
February 3, 1993
Page 2

Section 45.63.060 establishes a criminal penalty for violating the chapter.

Section 45.63.070 declares that the remedies in the chapter are in addition to other
remedies that may be available to the buyer or the department.

Section 45.63.080 exempts certain sellers and types of sales from the chapter.

Section 45.63.090 directs the department to adopt regulations to implement the
chapter.

Section 45.63.100 defines certain terms for the chapter.
Section 2 of the bill adds a new chapter regulating charitable solicitations.

Section 45.68.010 prohibits a charitable organization from soliciting contributions
unless it is registered with the Department of Law. Prohibits a paid solicitor from
soliciting contributions for a charitable organization unless the paid solicitor is
registered with the department. Establishes the registration procedure. Establishes
the duration and renewal of the registration. Requires that a material change in the
information provided in the initial or renewal registration statements to be reported
to the department within seven days after the change.

Section 45.68.020 prohibits a paid solicitor seller from soliciting contributions for a
charitable organization without having a written contract with the organization.
Indicates what the contract is to contain and requires a copy to be filed with the

department.

Section 45.68.030 requires a paid solicitor to make certain disclosures to the person
being solicited.

Section 45.68.040 requires a paid solicitor who makes mail, radio, or television
solicitations to mail written confirmation of contribution pledges to the contributors
within a certain time. Requires the confirmation to include the disclosures required

by sec. 45.68.030.

Section 45.68.050 identifies certain practices that a person may not engage in when
soliciting for a charitable organization.

Section 45.68.060 establishes that the documents required to be filed with the
department under the chapter are public records.

Section 45.68.070 requires a charitable organization and a paid solicitor who are
either subject to or exempted from the chapter under sec. 45.68.120 to maintain the
records required by the chapter for three years.



Representative Ron Larson
February 3, 1993
Page 3

Section 45.68.080 establishes that charitable organizations and paid solicitors who
have certain out-of-state connections and who are required to be registered under the
chapter are considered to have appointed the department their agent for service of
process in a proceeding under the chapter. Requires the department to deliver
notice of the service and a copy of the process to the appropriate person in order to
complete the service.

Section 45.68.090 authorizes a charitable organization that suffers damages because
of a violation of the chapter by another charitable organization or a paid solicitor to
bring a civil action against the violator. Authorizes a contributor to bring a civil
action against a charitable organization or paid solicitor who violates the chapter.
Indicates the type of relief that the court may provide. Requires the complainant to
serve a copy of the complaint on the department and to mail a copy of an order or
judgment in the action to the department.

Section 45.68.100 establishes a crimii.al penalty for violating the registration
requirements of the chapter.

Section 45.68.110 declares that the chapter's remedies are in addition to other
available remedies.

Section 45.68.120 exempts certain persons from the registration requirement.
Requires exempt persons to maintain certain records relating to the exemption.

Section 45.68.130 directs the department to adopt regulations to implement the
chapter.

Section 45.68.900 defines certain terms for the chapter.

Section 3 of the bill adds violations of the two new chapters to the list of unlawful
trade practices prohibited by the Unfair Trade Practices and Consumer Protection

Act (AS 45.50.471 - 45.50.561).

Section 4 of the bill describes how certain court rules are changed by the bill.
If I may be of further assistance, please advise.

TLB:pl
93-063.pim
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MEMORANDUM State of Alaska

Department of Law

TO Honorable Ron Larson pae January 29, 1993
State of Alaska
House of Representatives RLE NO:

TEL N0: 269-5206

susec: House b ill regulating
telephonic and charitable

so licitations

orbes
t Attorney General
Business Practices Section

(ROM:

D escription of B ill

This b ill would regulate solicitations for telephonic
sales and charitable fund raising; areas which are, for the most
part, unregulated. State consumer protection investigators have

noticed a dram atic increase in fraudulent activity in this area.
Most states have adopted legislation dealing with charitable
so licitation fraud and telem arketing scams, but Alaska lags behind.
As a result, scam artists are increasingly avoiding those states,
and are concentrating their activities on unregulated states, such
as Alaska. We believe that they cause the loss of millions of
dollars each year in Alaska — money which would otherwise
circulate among legitim ate businesses in the local economy. Many
of the victims are elderly or reside in native villages, and we

have documented cases where individual victim s have lo st
substantial amounts of money — in the tens of thousands of
dollars.

Section 1; Regulation .oftelem arketers

Purpose: This section is designed to curtail a rampant
fora of fraud which typically involves a high pressure sales pitch
by telephone. The caller is almost invariably an out-of-state
M oiler room" operator with minimal ties to any one locality, and
with the ability to quickly close up shop, change identity, and re-
open at another location.

The typical scam involves a promise to the consumer that
(s)he has won a fabulous prize, usually including a new car, and
all that is necessary to get the new car (or other fabulous prize)
is that the <consumer agree to purchase products (frequently
vitam ins or skin care products) for a high price, usually in the
$500 to $750 range. The seller utilizes high pressure tactics

hrand fax transmittal mamo 7571 (o
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designed to force the consumer to make a quick decision to agree to
the purchase, lest idiG opportunity to win the fabulous prize be
lost. The consumer is usually required to make payment on the
spot, either by authorizing a credit card charge over the telephone
or, more recently, by writing out a check which is picked up within
minutes by a courier, such as Federal Express, dispatched by the
telem arketer. The consumer is promised that (s)he w ill receive the
valuable prize after several weeks. By the time the consumer
realizes that the prize is not forthcoming, the telem arketer has
frequently moved on to a new location, with a new identity.

State investigators have observed that the victims of
these scams are frequently elderly, and once they agree to a sale
by one telem arketer, they become the target of numerous
telem arketers because their names are added to a "suckers list"
which is sold for substantial sums of money to other telem arketers.

Remedy proposed bv b ill: section 1 of the b ill attacks
the above-described problem in three important ways:

(1) It requires registration of telem arketers, including
detailed inform ation about exactly who they are, their histories,
and the physical location from which they are operating;

(2) It mandates a "cooling off period” by prohibiting
the telem arketer from taking the customer's money until the
agreement is reduced to a written contract; and

(3) It provides crim inal penalties for violators.

The registration and identification requirements w ill
allow the state to pinpoint the individuals who are operating high
pressure telephonic sales, and determine whether they have prior
criminal histories or significant other past problems dealing with
sales fraud, making closer scrutiny appropriate. The state
currently has no effective means of forcing individuals, who
conduct sales by telephonic means across state lines, to identify

them selves. Businesses operating within Alaska are required to
obtain a state business license, but interstate telem arketers
routinely fa il to comply with this requirement — and they are the

operators the state has the most need to supervise.

The written contract requirement w ill put an end to the
"high pressure™ tactic which is so successful in separating
consumers from their money when the promise of a valuable prize is
involved. consumers who have acquiesced to high pressure sales
techniques frequently wish to cancel the sale after they have had
time to calmly reflect on the transaction. But when they have

already authorized a credit card sale by telephone, or a courier
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has already picked up their payment, revocation of the sale is not
always possible. The written contract requirement w ill put high
pressure telem arketers on more of an equal footing with local,
established merchants who are. on a day-to-day basis, accountable
to their customers after the sale.

Criminal penalties at the felony level are necessary if
the regulations are to be taken seriously by the telem arketers, in
our experience, and in discussions with our counterparts in other
states, we find that fraudulent telem arketing operators build the
cost of defending civil suits into their profit structures, and are
not the least bit deterred by the threat of civil litigation by
state attorneys general. Misdemeanor penalties would not be
adequate because they do not permit extradition, and fraudulent
telem arketing operators virtually always work across state lines.
Elevating the penalty to the felony level is, therefore, necessary
in order to provide a credible deterrent to those who are otherwise
disposed to violate the law. Considering the degree of theft we
have observed in this area, and the vulnerability of man™ of the
victim s, felony treatment is appropriate to the offense.

Exem ptions; This b ill is noteworthy for the types of
transactions not covered. The b ill provides a total of 16 exempt
categories. These categories exempt sales operations which we have
not perceived as presenting a fraud problem. Most legitim ate
enterprises are exempt by the express language of the b ill, but
those legitim ate sellers that are not exempt w ill have no
difficulty complying with the requirements of the b ill.

Section |1 Regulation of (3iaritable_gnlicitatipns
Purpose; Alaska is one of the few states without some
form of charitable solicitation regulation. Investigators for the

Fair Business Practices Section have uncovered numerous recent
examples of scam artists collecting money from the public by posing
as charitable organizations. We believe this problem to be doubly
pernicious because these scam artists divert the |limited amount of
money available for charitable giving from legitim ate charities to
their own pockets; and they poison the atmosphere for charitable
giving by making members of the public cynical about donating money
to charity. We believe that this b ill w ill adequately address

those problems.

Operation of the Section: Section Il of the b ill
requires all non-exempt organizations to file a registration
document with the Attorney General In the case of a paid

so licitor (an organization under contract with a charitable
organization to raise money) a bond must also be filed.
Organizations are required to re-register each year in September.
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The registration statement w ill be on a form provided by

the Attorney general, in accordance with regulations to be adopted
under the b ill. There w ill be no registration fee.

The b ill requires that paid solicitors enter into a

w ritten contract with the charitable organization on whose behalf
the solicitations are made. The contract must clearly spell out
the respective obligations of the parties, including the method for
calculating the compensation of the paid so licitor. A copy of that
contract must be filed with the Attorney General.

Disclosures: Paid solicitors are required by the b ill to
disclose identifying inform ation to the person solicited so that
(s)he w ill have a clear picture of who it is that is calling, who
It is that they represent, and what charitable purpose is served by
the organization. Upon request, a paid solicitor is required to
provide a financial statement of the charitable organization and
the terms of the contract under which the solicitor is paid.

M ail and Broadcast Solicitations: Paid solicitors who
raise money by means of m ail, radio, or television are required by
the b ill to send the donor written confirmation of any pledge that
is received, including disclosure of the identity of the person

making the solicitation, the <charitable organization on whose
behalf the solicitation is being made, and the purpose for which
the funds w ill be used.

Unlawful Practices: The b ill prohibits the use of any
deceptive statements in the course of a solicitation. State
investigators have discovered that, particularly in the case of
telephonic solicitations by phony or "sound alike'l charities,
deceptive or false information is frequently disseminated.

Records: The b ill provides that the registration
statem ents, written contracts, and other documents filed with the
Attorney General are public records. Charitable organizations are
also required to maintain their records for a period of three years
in a fora that permits them to be audited.

Enforcement and Penalties: Violations of this law can be
enforced privately by either the charitable organization which
sustains damages as a result of another organization or so licitor's
violation of the section, or by a person who makes a charitable

contribution to a solicitor who violates the law. It can also be
enforced by the Attorney General. The b ill provides a powerful
private remedy in that it permits the court to: issue an

injunction against further violations; award damages for the
violation; and require the violator to pay loot of the attorney's
fees and costs incurred by the aggrieved party. In the case of a
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w illful violation, treble damages can be awarded under the Consumer
Protection Act. The b ill also provides a criminal misdemeanor
penalty for nonexempt persons or organizations who fa il to file the
necessary registration papers.

Exem ptions: The following are exempt from registration
under this b ill; church or religious organizations; p o litical
candidates; organizations that do not raise more than $5,000 in
contributions in a given year; and charitable gaming operators
licensed under AS 05.15.100. The term "paid so licitorMunder the

b ill does not apply to an individual who counsels a person or
institution on whether to make a contribution, nor does it include
a salaried o fficer, employee, or volunteer of a <charitable

organization.

Regulations; The b ill gives the Department of Law
authority to adopt regulations to implement it.

Section 1X3; Relation to Consumer P ro te c t £a*r

Violation of either Section | or Section Il of this b ill
would constitute a violation of the Consumer Protection Act,
AS 4550.471(b). Under this section, both the Attorney General and
private individuals would have authority to enforce provisions of
the law with the mechanisms available under the consumer Protection

Act. These mechanisms include injunctive relief, and treble
damages in the case of a "w illful" violation.
section IV Full Costs and Attorney's _Eees

By providing that litigation under Section Il of the b ill
could result in an award of full costs and attorney's fees, the
b ill conflicts with civil Rules 79 and 82. Section 4 of the b ill
resolves the conflict by specifically providing that Rules 79 and
82 be amended to the extent provided in the b ill. Section 4
requires, therefore, passage by a two-third vote of the

Legislature.

copc.IMsjpn

Section | of the b ill dealing with telem arketing is
largely patterned after existing statutesin Oregon and Florida.
The Oregon and Florida laws have reportedly been helpful in
deterring telem arketing fraud. In fact, we believe that the
current increase in telem arketing fraud in Alaska may be the
result, at leastinpart, of the successful implementation of
regulations in other states. Telemarketers who find inhospitable
conditions in other states due to effective legislation acre

probably turning their attention to states like Alaska which do not
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have sim ilar legislation. Law enforcement o fficers in other states

who have executed search warrants on telem arketer "boiler rooms"
report that they have seen signs on the walls reminding the sales
agents not to make so licitation calls in certain states, due to the
anticipated level of law enforcement.

We believe that Section | of the b ill strikes the
appropriate balance between legitimate sales operations and
society's need to regulate illegitim ate scam operations. We
believe that Section | of the b ill does so without interfering

unduly in legitim ate sales operations.

Section 11 of the b ill is largely patterned after the
Hichigan charitable solicitation statute, with certain provisions
borrowed from California and Hawaii. We believe that Section I

strikes the appropriate balance between noninterference with
legitim ate charitable organizations' fund raising efforts and
society's need to deal with scam artists who steal money that
otherwise might be donated to legitim ate charities. We anticipate

that legitim ate charitable organizations w ill support this b ill.
JFbev
cc: Attorney General Charlie Cole

Deputy Attorney General Bruce Botelho
Regulations Attorney Deborah Behr
Legislative Liaison Kris Lethin

TOTAL P.05



N ational Society of Fund Raising Executives

Alaska Chapter
P.0. Box 230611
Anchorage, A K 99523-0611

VIA FAX

February 25, 1993

The Honorable Ron Larson
House of Representatives
State of Alaska

Juneau, Alaska

Dear Representative Larson:

The Alaska Chapter of the National Society of Fund Raising Executives is supportive of
your efforts at curbing abuses in charitable solicitation in Alaska. Thank you for your
sponsorship of HB #113.

Fraudulent charitable solicitation obviously hurts those individuals who unknowingly
contribute to non-existent causes, but there is also a heavy impact on legitimate Alaska charities.
To the extent that these scams are successful, they harm non-profits in two ways.

First, tiiey take away monies which may very well have been contributed to real Alaska
non-profits. Those funds are no longer available, obviously, to help the myriad Alaska non-
profit organizations helping make this a better state in which to live.

The second impact is that, rightly or wrongly, fraudulent solicitation places a cloud of
suspicion on all charitable solicitation, legitimate or otherwise. While the vast majority of
Alaska’s non-profits provide identified, needed services in a very efficient manner, they are able
to do so only because of generous charitable support from citizens throughout the state. Yet in
many cases these scams only serve to reinforce the all-too-common generalization that all fund
raising is somehow tainted, and we do believe there is a direct impact on contributions as a
result.

The National Society of Fund Raising Executives Alaska Chapter is one of several
hundred NSFRE chapters nationwide. Nationally there are over 13,000 members; we have 32
in the Alaska Chapter, representing non-profits from Juneau, Fairbanks and Anchorage.



The Honorable Ron Larson
February 25, 1993
Page 2

At our monthly luncheon meeting on February 24, we had the pleasure of listening to
Assistant Attorney General Jim Forbes explain the background and specifics of HB #113.
During that meeting the membership formally agreed to work with you in support of the bill.

Please let me know what additional help you may need. | would be happy to testify in
person on behalf of HB #113, representing the many fund raising professionals in Alaska who
feel this bill is necessary.

Sincerely,

Vincent P. Walker
Alaska Chapter President

President,

Providence Health Care
Foundation

vjw/ab



7)

3ate Referred: February 1, 1993 FURTHER REFERRALS: Finance
3ate of Committee Action: 7>/OV J "3

The LABOR AND COMMERCE Committee considered: HB 113
10USE BILL NO. 113 CFLARITABLE & TELEPHONIC SOLICITING/SALES

An Act regulating the solicitation of contributions by charitable organizations and paid solicitors
ind the solicitation of sales by telephonic means; and amending Alaska Pules of Civil Procedure 79 and 82."

RECOMMENDATIONS: | ] the same title
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|/] do pass

[ ] do not pass
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B8 Monday, April 27, 1992, The Anchorage Times

REGULATE CHARITY PROMOTERS
Squeezeoutthe con artists

W HILE THE Legislature struggles with budget cuts
needed to keep Alaska’s burgeoning bureaucracy
from out-bloating itself, it may strike some as preposterous
to even consider yet one more rule or regulation. 7l
| Butwhen it comes to those fly-by-night charity pro-
moters who take advantage of Alaskans’ goodwill and gen-
erosity, and then disappear with the take, it'stime to regu-
late ":* 1 .
Alaska, according to the Fair Business Practices Sec-
tion oftlie Department of Law, is one ofthe few states that
doesn't strongly regulate charity promoters and non-profits.
'y This was brought home last Christmas seasonwhen a
group set out to raise money for presents for needy chil-
dren. The group hired a promoter who, indeed, raised mon-
ey for the cause. In fact,'$24,000 was donated. Ofthat hefty
*sum, only $1,4001—- or about 6 percent— actually reached
ythe children.! " "rlos A%
y <)>In other words, wefi-meanirig people donated 94 per-
; cent oftheir money to the promoter.' & ;

REP. RON LARSON, D-Palmer, drafted legislation
in February.that would have addressed this situation. It
was circulated and discussed, but never introduced.

The proposed legislation W old require registration of
most charitable organizations involved in telephone, mail
or any other kinds of charity solicitation. It would require

<>audit information made public arid bonding for promoters.

The need to regulate promoters takes on added impor-
tance as govern: rent and corporate funding sources dry up
during the current economic crunch. Non-profit, agencies
that serve the needy depend more and more on the largesse
ofthe public — people who answer a knock at the door or a
telephone ring and give adollar ortwo. ¢

Those dollars mount up for the unscrupulous promot-
ers who take advantage of Alaskans’ unselfish impulse to
share what they have.

This legislation should go to the top ofthe list during
the 1992-93 session. Until then, check out those who solicit
money — even if they say they're representing well-known
organizations. And choose charities that give most ofthe
money to the needy, not to promoters and their administra-

1 tive costs.

ViPws  CLiPP/ S



Bill targets phone scams

Law requires written,contracts,lcoolirig-off period

By IAN MADER  V f'pl"10v*!

The Associated Press t

Telephone scam artists wpuld face;;;i
prison terms under a House bill
aimed at combatting what officials
say is rampant telephone fraud in
Alaska. i

There are no statistics available
on how much money Alaskans lose
to telephone fraud, but Assistant
Attorney General Jim Forbes said it
may be costing millions Qf dollars a
year. L

Typically, scam-victims are told
they have won a prize that they can
claim after® making an expensive
credit-card purchase, Forbes said.
Either the prize never sl#pws up; or

(AN

H )

it is V\Ilorlth much less ¢han expected.
1 No" Alaska criminal laws deal
with such activity,"jand civil luw-
suits are difficult to pursue because
the companies usually., operate; fflom*
the Lower 48 states. Scam outfits”
periodically change.their names a n d.,
move; their operations to avoid law- J
suits -and prosecution, Forbes, sajid.

House Bill 113, introduced jfby
Rep. Ron Larson, D-Palmer,- ould
require "companies that solicit i,by
mail and telephone in Alaska-to itile t?
with the attorney general detai.led u
information on their location amd
history._* . ]
[~ g@ "y

Please spe Page;D™.PHO"fjiE]

PHONE SCAMS SSs-:State says it's multiniillion - I roblem
y 100 4P Rk P

Continued from Page D-1 said. The bi
suspects to

The bill.would prohibit
companies from taking any
customer®s money without a
written contract. That would
give customers a "cooling <on. Alaska.

off”” period after the woman
high-pressure telephone Susitna area
pitches, Forbes said. .,

Criminal charges are

needed because scam artists
consider defending against
civil lawsuits a routine part
of their expenses, Forbes

said, 1

ter Business

$35,000 in recent months" to
various fraudulent.outfits
.from the West Coast, Forbes

Il would "allow
be extradited

from-other states;

Forbes said tougher laws
in other states are forcing
more..scam artists to .focus
One 89-year-old
in the Matanuska-

Mgraphic
gave more than

1V v mail solicitations,"

Bureau®"of Alas-

.lerri we havelin the state of
,/Alaska, because of our geo-: lous actions that people have
location"J,>7Gilmore
Jsaid.; “So many;people order. ¥ Bill Hudson;; JI-Juneau, said
“things through/catalogs*and® ITuesday.
"(telephoness, jtthat mile"Te vayv1"; < Anti-crime;bills are.expec-
;susceptible to telephone and -""ted to receive favorable c"n-

"k & said his office” gets."about I charities to file information
1,200 calls a".month;; from

with, the state and prohibits
awful lot" of theM_uriscrujpu-
""complained;, about,"™ Rep".

Jj et~

N/ ;sideration/this, year by the

Rick Gilmore of thler Bet— m.3The bill also requireif”om-_"oRepublican-led: ittajorities in
panies that*collect money for."*<thc Legislature:
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Wln what they said™tyould be £c"ash" v ed> |n/ a ny "Wway. "--to. Intercaiianal ", Vquest; but authorities managed to

By ANNABEL LUND

Th« JUNEAU EMPIRE

The attorney general 3 consum—

er protection office and Alaska
Better Business Bureau are warn

ze. But instead she; received* a ".Market

E%ﬁ ek 16F pane Ak &P e <R

ofPhoenlx Ariz. /Whlch’\'put as

ing residents - particularly the el—

derly - to listen carefully to sales "

pitches from telemarketing com-
pames canvassing the state for
business.

Two elderly Juneau residents
were contdciea recently by out-of-
state firms and both later® called
the Juneau police for help. There
is little that can be done.

Ingrid Dull, 80, sent Internation-
al Marketing of Las Vegas $398 to

vices representative,with Interna; allegedly®. ,took/~~from an 80-

tional Marketing, told the Empire r"year-old Soldotna®;: woman /and-": ble®, for Z*

>which award Dull would innaiva V'
"It .was her choice
help her community fight drugs!
that 3 what she wanted f
canwe say?”Walden said.
He..said Ifternational

ing of Las Vegas was not comnect-;,! s$3,000. nore atvthe; company 3*re-, 7. plfe theCompany Would not—retum

<K-

Irif far liQr*nAmmnnihf marsr*nrHtncr ¥4 Untiln««

t AR

p on itdnd Soldotna pollce
s%lng */f*rlzpnal —authorities

Barry Walden/ a customer!s®er/~general sbfficet¥fter. " the.company™l;wbr~*dwideMarketing of San,l)if-
go/which said §hgwould._be eligi:

Dull 3 out that the sham-
lpoo, conditioner and lotion was
worth $400.

said=she was eligible. Eligible:

, That 3 the keyword. =7

several 7prizes, /including. Miles said her company,
his company never guaranteed "promised*to-send her an anti-drag v;$25,000;,in cash ,and ,yacatiog”ips
'It"nvinA . K'nU ./itiAuf/l

and

other telemarketing firms like
hfifS HIdk6 their phOfIC CdlIS from

Bt, . lists of people who respond to other

promotions and contest:.._"
Art Krows, president of Main
LinelAmerica, a telemarketing

firm from Las Vegas, said his
Please see Scams, back page



Scam s...

Cuntinued from Page 1

compa 1y is legitimate and the
complaint filed against him Tues—
day by 83-year-old Jan Woodring
of the Juneau Pioneers "Home was
“because she obviously didn T lis—
ten to what we said. She only
heard-What ifvewanted to hearA®- Zu

“Why does telemarketing
work? Telemarketing is based on
greed, the greed of the American
people. People want to get some —
thing for nothing but there is no
free lunch. We Te not con men,
we Te just plain human beings sell—
ing to people who buy because of
greed,”’Krows said.

= "\VoGelfin{f;d ! sagreed. "1“3Im  not.

I Wocdrihg““tbldigdlice>dhevwasd mm"greed r Tri*not lonely, It 3 nQt just”,

called Mdnday"evening by a com- “*

panylTidentifying itself as Main

Line America. She said company

spokesman Robert Chesmore told

her she had won $20,000 worth of

prizes that she could ecollect :as

soon as she sent them $2,100, Fed —
eral Express.

“They said the $2,100 was sup—
posed to take care of costs associ—
ated with the award | turned it
down and they called me again.
They really have pressure tactics.
They make you feel guilty,” Wood-
ring told the Empire.

Krows said Woodring was guar—
anteed one of several awards: a
1993 Saturn, a Chevy S-10 pickup, a
certified lithograph by Adolph
Shering valued at $2,500, or a 41-
inch TV. Krows said Woodring 3
$2,100 would have purchased either
cleaning supplies or a security sys—
tem that Tviain Line America mar —
kets.

Woodritifa 3Aughed when told
what Krows hau .<1d. “That 3 not
what they said. | 1" - in die pio—
neers “home, why v.ould 1 "ant
$2,100 worth of cleaning supplies?
That doesn Tmake sense.””

Krows said his industry pro—
vides a service. “There are some
people who sit by their phone all
night and dial all these 800 num—
bers because these people are so
lonely. 1t3 a true but pathetic fact.
We brighten their day.

a matterof being elderly. But |
have®had a series of mini-strokes. |
don"t need this harassment, this
stress.””

Dora Conway of the Las Vegas
Better Business Bureau said Main
Line America had been inbusiness
since March 1992 and. had recently
.signed a voluntary compliance
agreement with the state of Ore—
gon, agreeing not to engage direct—
ly or indirectly in solicitation there
and to pay restitution to any Ore—
gonian requesting it

“Did 1 go to Alaska and put a
gun to (Woodring 3) head and tell
her to send a check? No. She does
it of her own free will,”” Krows
said.

Another Las Vegas telemarket—
ing company apparently targeting
Alaska 3 elderly calls itself Corpo—
rate Bank Services. Last week, a
73-year-old Anchorage woman sent
$1,225 to the company by Federal
Express, according to Williams.
The telemarketer said the money
would be used to pay taxes she
owed for a $50,000 prize the compa —
ny claimed she would receive the
next day. She hasn T heard from
them since. .=

“This company has a long histo—
ry of scams. They move intoamo —
tel one day and they e gone *he
next. It appears to be a str®
criminal  operation,”” WilliunlS
said.

Conway said Corporate Bank
Services had gone out of business
months ago but some unscrupulous
people may be using its name
when they call out-of-state resi—
dents.

Rick Gilmore, president of the
Anchorage-based Alaska Better
Business Bureau, said, "Ripping

.off. .thei”.elderlyuseernsntof be .the

fashionable _thingjJo._doV. People
should know that when they are
called by any of these companies,
they should first invest a couple of
dollars in a long-distance phone
call to the Better Business Bureau
because we can tell consumers
whether companies are legitimate
or not.”~

Assistant Attorney General Jim
Forbes, who works on consumer
protection issues for the state, said
telemarketing is almost complete—
ly unregulated in Alaska and
fraudulent schemes cost Alaskans
millions of dollars each year.
Many of the victims are elderly or
live in Native villages, he said.

Meanwhile, Rep. Ron Larson,
D-Palmer, is sponsoring legisla—
tion this session that would regu—
late telemarketers, mandate a
cooling-off period by requiring a
written contract, and make ita fel—
ony to violate the law. The hill,
which would also govern solicita—
tions by charitable groups, is pat—
terned after laws in Oregon and
Florida.

Forbes srid one reason Alas—
kans are targeted by so many out-
of-state telemarketers is because
“6f the successful implementation
of regulations in other states.
Telemarketers who find inhospita—
ble conditions inother states ... are
turning their attention to states
likes Alaska which do not have si-
mi"ar legislation."
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 113
1993 LEGISLATIVE SESSION

ANALYSIS: (continued)

This bill would amend Title 45 by adding regulatory provisions to address; abuses in
charitable fundraising ar.d telemarketing solicitations.

Under this bill, non exempt charities would be required to:

1. File registration papers with the attorney general identifying the party making the
charitable solicitation, and describing the charitable purpose to be served with the proceeds;

2. Execute written contracts with any paid fundraisers establishing the method oi
payment for the paid fundraiser, including the amount of any contingent fee; and

3. Provide certain information to donors.
Non-exempt telemarketers would be required to:
1. Register with the attorney general; and

2. Execute written contracts with customers as a condition of closing any sales. This
provision creates an enforceable "cooling off period” that is currently lacking in these high
pressure sales situations.

The bill provides criminal penalties for charitable solicitors who refuse to honor the
consumer's right to revoke a deal, or who take the consumer's money without observing the
cooling off period under the written contract provision.

This bill is an attempt to solve the related problems presented by high pressure charity
fundraisers who make misrepresentations regarding their fundraising purposes; and telephone
sales artists who use high pressure tactics to sell merchandise at greatly inflated prices with
false promises of extravagant prizes, and other illusory inducements.

Because there is no regulatory scheme now in effect, the Department of Law cannot
say with certainty how much additional staff time will be required to meet the paperwork
generated by this bill. But we estimate that the initial year's filings will not greatly exceed
250 charities, and 100 telemarketers.

The staff time needed to file the registration documents will be partially offset by a
time savings in the investigation sphere, because the files will contain data that significantly
reduces investigative effort in cases involving charitable fundraisers and telemarketers. Both
types of cases currently involve significant investigative time spent identifying the people and
organizations involved. Of course, to the extent that the bill deters illegal conduct, it will
result in additional reductions of investigative time, due to the reduction in law violations
requiring investigation. Investigators will be free to devote resources to those other pressing
matters needing their attention which currently go unaddressed because of reduced funding.

In the event that the time estimates are inaccurate, the Department of Law may need
to return with a request for additional funding in the future. Until such time, however, this
bill does not require an increased appropriation.



