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Notes

1. The authors acknowledge that men rape lesbians as well as
heterosexual women, and that the consequences of rape itself and
the encounter with the criminal justice system may be particularly
devastating Tfor lesbians. Men also assault other men and our
discussion of survivors®™ needs is relevant to all survivors.

2. Factors which affect the risk of HIV transmission to the
survivor include the survivor®s general health status, any existing
genital ulcers, and the violence of the attack and the injuries it
causes.

3. There has been very little evidence that AZT prophylaxis can
prevent seroconversion in individuals exposed to HIV. There is a
high incidence of severe reactions to and side effects from AZT
use. The drug 1is toxic and 1is not universally tolerated by
individuals who do choose to use it.

4. In the Senate of the State of New York, Senate Bill 3681
introduced on March 5, 1991 by Senators Saland, Harmon, Holland,
Levy, Padavan, Skelos and Tully, takes this approach.

5. In the context of AIDS, the terms ™"at risk”™ and "high risk"
stigmatize sexual orientation, ethnicity, economic class or
culture. "High risk behaviors”™ is the preferred terminology
because it describes behavior, such as iIntravenous drug use, that
increases the chance of HIV transmission.

6. All newborns of HIV infected women carry passively acquired
maternal antibodies which may persist up to 15 months of age, but
only approximately 30 percent of these 1iInfants are actually
infected with HIV. See Committee on Prenatal and Newborns
Screening for HIV Infection, "HIV Screening of Pregnant Women and
Newborns,™ (1991): 26.

7. Senator Bob Dole (R-KA) introduced in the United States Senate,
S.B. 472, the "Women®s Equal Opportunity Act of 1991", on February
21, 1991. This bill mandates HIV testing of alleged rapists at the
request of the survivor and provides for enhanced sentences if the
rapist "knew or had reason to know that he wan infected with the
human immunodeficiency virus, except where the offender did not
engage or attempt to engage in conduct creating a risk of
transmission of the virus to the victim.”

8. For example, the National Coalition Against Sexual Assault
(NCASA) formally voted to oppose all forms of mandatory HIV
testing. NCASA also voted to stress the iImportance of the

availability of free, anonymous or confidential HIV testing and
counseling for survivors (Mooney, 1990).

The TfTollowing organizations expressed their opposition to
mandatory HIV testing of convicted rapists in a letter sent to
members of the United States Congress on October 16, 1990: Center



for Women Policy Studies, American Civil Liberties Union, BT nai
B*rith Women, National Organization for Women, National Women-®s
Health Network, National Women®s Political Caucus, Older Women-s
League, and Sex Information and Education Council of the United
States.

The Tfollowing organizations expressed their opposition to
mandatory HIV testing of alleged rapists in a letter sent to the
members of the United States Senate on June 18, 1991: Center for
Women Policy Studies, B"nai B"rith Women, NOW Legal Defense and
Education Fund, National Women®s Health Network, National Women-®s
Law Center, Older Women®s League, National Association of
Commissions on Women, Sex Information and Education Council of the
United States, National Association of Protection and Advocacy
Systems, National Association of Social Workers, National
Association of State Alcohol and L'mg Abuse Directors.
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MANDATORY TESTING OF RAPE DEFENDANTS

The ACLU opposes involuntary testing and disclosure of HIV
information in all cases, including those involving an alleged
rape. The violation of the privacy rights and interests of the
person from whom the information is sought isnot outweighed by a
benefit to the rape victim. The results of anHIV test are, on
close examination, virtually irrelevant to the person who has to
decide whether or not to seek immediate treatment to prevent
infection after exposure.

In cases of rape, the person arrested or even indicted may
not, in fact, be the rapist. In such a case, testing the
defendant not only violates his entitlement to the presumption of
innocence as well as his privacy rights, but also misleads the
victim. Consider the possibility that the defendant may test
negative and not be the rapist after all. The real rapist may
have been infected and the victim exposed. An innocent
defendant®s negative test will lure the victim into believing she
iIs safe when she should seek further information or treatment.

Even assuming for the sake of argument that the person
indicted is the rapist, there remains the very real possibility
of a false negative, which, of course, also exists iIn cases of
occupational injury. Given that possibility, the rape victim or
the injured worker cannot rely on a negative test in making a
decision about iImmediate treatment. Under the circumstances, it
is of little, if any, value to know for certain that the person
tested positive.

When the rights of victims and defendants conflict, there
must be a careful and sensitive balancing of the constitutional
concerns involved in a particular situation. However, there 1is
no conflict iIn this situation. There is no n"*ed to balance here.
The victim®s health is not advanced by trampling a defendant®s
rights.

J A variety of provisions to mitigate the harm to the person
involuntarily tested have been suggested but do not achieve the
goal. For example, giving the person tested the option not to
learn the results is cruel. It is, at best, more difficult and
may be impossible to resist learning the known than to keep the
information unknown in the first place. Moreover, 1imagine the
situation of someone who elects not to be informed of the results
only to have them revealed iIn the press. Because the press can
neither be liable for publishing the truth nor compelled to
reveal confidential sources, there may be no way to punish or
inhibit public disclosure of this kind

In sum, we believe measures providing for involuntary
testing of people accused of rape are both dangerous and

unnecessary.

IVl



Questions and answers about hiv and Rape

1. Can the HIV virus be transmitted during a rape or sexual assault?

HIV can be transmitted through the exchange of blood or other bodily fluids,
including semen. As 1itis possible for HIV to be transmitted during consensual sexual
intercourse (vaginal, anal, or to a lesser extent, oral), italso is possible for HIV to be
transmitted during a rape or a sexual assault that involves the exchange of bodily fluids.
Note, however, that although the virus occasionally has been found in tears and saliva,
no cases of AIDS have been traced to a transmission involving these fluids. [fthe virus
has been transmitted, that means you are infected with the HIV virus.

2. What Is the likelihood that HIV will be transmitted during a rape?

The epidemiology branch of the AIDS Program at the Centers for Disease Control
has estimated that the likelihood of male to female transmission of H1V is of the order of
less than or equal to 0.2% per episode ifthe male isHIV infected. Itis thought that the
rate of transmission in the context of a rape may be somewhat higher; because of the
involuntary nature of a rape, the woman s vaginal tract may suffer trauma, thereby
creating small tears that would facilitate transmission of the virus and other
microorganisms. Medical researchers stress that the estimated figure of 0.2% may
change as additional data are collected.

3. If | am Infected with HIV, does that mean | have AIDS?

No. There are many stages between first oeing infected with HIV and developing
full-blomn AIDS. The vast majority of people infected with HIV will experience no
symptoms of infection, or minor symptoms, for many years. After an average period of
five to seven years, although perhaps significantly longer for others, people infected with
HIV will begin to develop increasingly severe symptoms of infection, including the
opportunistic infections that are the hallmark of an AIDS diagnosis. Current medical
consensus refers to this full range of symptomatology as "HIV disease."

ACLU Aids Project « 132 West 43rd Street « New York « NY 10036 « Tel: (212) 944-9800 ext. 54*



4, Is there a cure for HIV Infection or for AIDS?

At this point there isnot. However, there isone drug, called AZT, that is available
to help slow down the progress of the virus. There are two additional anti-virals that are
expected to be approved for use in the very near future. Equally important, medical
researchers have developed prophylactic drugs to help prevent or delay the development
of opportunistic infections in a person infected with HIV; in addition, treatments now exist
to help deal with such infections when they develop.

5. How do | know whether | have been infected with HIV?

There isa series of tests available that can determine whether you have developed
antibodies to the HIV virus. [t is widely acknowledged today that the presence of the
antibodies indicates that the person who was tested is infected with the HIV virus. (This
isnot true, however, for a newborn, who may test positive for antibodies which he or she
has received from his or her mother, but who may not be infected with the virus.) HIV
antibodies tend to start appearing approximately four to six weeks after exposure, but

may appear earlier.

6. When should | take a test for H!IV antibodies?

You first should be tested immediately after you have been exposed. This is
suggested for two reasons. First, the sooner you know about your HIV status, the earlier
you can begin to take an active role in treatment to help keep up your health. Second,
itwill be useful to know whether the source of infection came from the sexual assault or
rape or whether you were infected prior to the incident. As noted above, HIV antibodies
tend to start appearing approximately four to six weeks after exposure, but may appear
earlier; therefore, itisprudent to get a baseline test as soon after the incident as possible.

7. When will | know whether | have become infected as a result of the sexual
assault or rape? Will there be a time when can | consider myself to be
healthy?

You should be tested approximately every three months following the incident for
sixmonths to a year. The majority of people develop antibodies within three months of
having been exposed to the virus; ninety percent develop antibodies within six months of
exposure. The vast majority of the remaining ten percent will develop antibodies within



a year of exposure; beyond the one year point, some will sall 'sero-convert," but Ktisvery
rare to test negative and to be infected beyond one year.

8. If I think I have been exposed to HIV, are they any medical interventions
available to help prevent my being infected with the virus?

Some medical experts suggest that the anti-viral drug, AZT, be administered to the
patient within 48 hours of exposure and be continued for a period of approximately six
weeks (although doctors may vary the duration of treatment by a couple of weeks).
Although administering AZT immedia Yy after exposure has not been proven to prevent
infection, this often is the general course of treatment made available to health care
workers who are exposed to the virus iIn an occupational setting. Animal studies
examining whether AZT is effective in this setting are inconclusive; human studies are
incomplete. Nevertheless, AZT has not yet been discounted as a viable prophylactic and
is the only form of medical intervention available that may work.

9. Are there any side effects to taking AZT as a prophylactic for approximately
six weeks?

In otherwise healthy people who are not already seropositive, doctors have found
Mat taking AZT is not likely to result in the types of toxic side effects sometimes found in
those who already are infected with HIV and are taking AZT to slow the progression of
infection. Generally, toxic side effects have been found to be dose and duration related
and reversible following discontinuation of treatment with the drug. A non-infected person
taking a six week course of AZT may experience some insomnia, Tfatigue, and flu-like
symptoms. Again, these effects would end upon discontinuation of treatment with the
drug. The research on long term effects are not yet known. Some researchers have
found that when given very high doses of AZT (well beyond the doses prescribed for
humans), female mice may develop vaginal carcinomas. In addition, only very limited
research has been performed on the effec.” of AZT on the male or female reproductive
systems; as such, its mutagenic and teratogenic effects, ifany, are not known. One
might expect that these more long term side effects would not be found in persons who
take AZT for the relatively short period of time suggested for those who have been
exposed to the virus as the result of sexual assault or rape.

10. I understand that AZT loses Its effectiveness In people who are seropositive
after 12 to 18 months; if | am exposed, take AZT, but still become infected,
will | be able to take advantage of AZT as a form of treatment later in my



»

illness?

AZT loses its effectiveness when resistent strains of the virus develop in a person
already infected with the virus. Such activity is not expected in a person who recently has
been exposed to the virus; therefore, it is unlikely that use of AZT as a prophylactic
immediately after exposure will affect a person’s ability to use AZT later in the course of
illness, if it becomes necessary.

11. Can Itransmit the virus before \know whether I am infected?

If you are infected with the virus, you are capable of transmitting it; this is so even
if your HIV antibody test comes back negative. Therefore, to protect your partner from
infection, it is important, if you engage in sexual relations, that you use safer sex
techniques throughout this period; in fact, unless you know for certain that neither you
nor your partner are HIV-infected, you never should engage in unsafe sex. If you use
intravenous drugs, you should avoid sharing works; ifyou do share works, always clean
them with bleach and water following each use.

12.  What else can I do during this waiting period?

The most important thing you can do is to take care of yourself. You may wish to
seek counseling. Itis important to seek support from your family, friends, and medical
professionals. Also, this would be a good time to accomplish the elusive goals of eating
better, getting more sleep, and relaxing more.



FIRST IN THE FIGHT
AGAINST AIDS

GMijC

October 15, 1990

Judith 1. Avner, Chairperson

Governor®s Task Force on Rape and Sexual Assault
New York State Division of Women

Executive Chamber, State Capitol

Albany, New York 12224

Dear Ms. Avner:

The recent report of the Governor®s Task Force on Rape and Sexual
Abuse has recommended that procedures be implemented that would allow
for the court-ordered HIV testing of personssuspected of rape or
other sexually abusive crimes. Few issues in AIDS are as difficult as
the possibility of transmission occurring through rape. The emotional
and physical repercussions of the rape itself, coupled with the
possibility of HIV infection, are devastating to the victim. However,
GMHC believes that the mandatory HIV testing of suspects is
inappropriate public health policy and urges that the Task Force
recommendation be changed.

To determine if mandatory testing is appropriate in this
instance, 1t is necessary to balance the effects that forced testing
would have on both the suspect and public health policy against the
benefits that the testing would provide to the victim. IT a positive
or .negative test result could provide significant information about
whether the victim has actually been infected and if there were steps
that the victim could take to prevent seroconversion after exposure,
then there would be no question that the interests of the victim would
outweigh the privacy Iinterests of the suspect and that the public
health would be best served by requiring testing, with appropriate
confidentiality protection for the suspect. However, given current
limitations on medical knowledge, neither of those conditions are
satisfied through this recommendation.

I . Forced HIV Testing of Suspects w ill Not Preclude the Need for
Victims to be Tasted Themselves

IT a suspect tests positive, it will be essential for the victim
to also undergo HIV testing to learn if she or he has become infected.
IT the suspect tests negative, it iIs possible that the suspect 1is
still infected, but has not yet developed antibodies for HIV. Even
with a negative test result, the victim would still be at risk.
Therefore, no matter what test result iIs received, the victim must be
tested iIn order to obtain definitive knowledge of his or her HIV
status.

Although 1t may appear as if knowing a suspect®s HIV status can

1
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offer a psychological comfort to the victim, such comfort is actually
artificial and can be dangerous. A negative HlV-antibody test is not
conclusive proof that a suspect is actually not infected because it
takes time to develop antibodies. Therefore, revealing a suspect”s
status provides a false sense of security, which may deter a victim
from testing.

Proper counseling services for the victim regarding the need to
test, safer sex and needle-sharing practices and referrals for
emotional and medical support must be provided. Testing should also
be provided on a voluntary basis, along with appropriate counseling,
to suspects. After counseling, the suspect may elect to disclose his
or her test results to the victim, although, as noted, that
information would have little actual value.

[ HIV Testing of Rape Suspects Does Not Provide Inform ation that
w ill Help a Victim Make Informed Judgements About Medical Treatment

There has been some speculation that a person exposed to HIV may
begin prophylaxis with AZT in order to prevent infection. However,
this hypothesis has not been adequately tested, and there is, as yet,
no evidence to support it. Preliminary reports show that the protocol
is ineffectivel. Accordingto the conditions of the protocol, it is
believed that it 1is necessary to begintreatment within 24 hours of
exposure at the latest, in order for the AZT to prevent
seroconversion2. Therefore, an individual who is interested Iin
trying AZT as prophylaxis would not have time to wait for test
results. In any case, there is little or no evidence of adverse side-
effects from AZT in persons with healthy iImmune systems, so there is
no reason why an individual who wishes to try immediate AZT therapy
could not safely do so.

I1l. Mandatory HIV Testing Would Intrude on the Privacy Rights of
Suspects

The privacy interests of the suspect should not be undervalued.
A bloodtest for HIV 1is an iIntrusive process, often with serious
emotional, social and legal consequences, that should not be forced
upon someone without consent. Serious questions about the
constitutionality of the Task Force®s recommendation must be raised.
Can such an intrusion be considered constitutionally sound, especially
as to a suspect who has not been found guilty of any crime? We regard
forced testing in this instance to be in violation of the Fourth

lange, J.M.A., et al., Failure of Zidovudine Prophylaxis
After Accidental Exposure to HIV-1, N Engl J Med 1990? 321:1375-7.

Xenters for Disease Control. Public health service statement
on management of occupational exposure to HIlV, including
considerations regarding zidovudine post-exposure use. MMWR 1990;
39(sppl RR1).



Amendment. Furthermore, we do not believe that the confidentiality of
the suspect can be adequately protected. There is a possibility that
the suspect®s HIV status will become a factor that improperly
influences the trial. What will the effect of testing the suspect be
on his or -her family life, mental and physical health, and in his or
her job? 1Is it fair to subject the suspect to the possibility of
discrimination without any proof of wrongdoing on his or her part, and
in the absence of meaningful benefit to the victim? We think not.

Public health experts, including the National Academy of Sciences
and the President®s Commission on HIV, agree that HIV testing is most
effective when it is performed on a voluntary basis. The New York
State Legislature enacted legislation that reflects this policy. New
York requires that HIV testing be voluntary, confidential and coupled
with appropriate counseling. Programs which promote mandatory testing
only serve to re-enforce the stigma that HIV testing is punishment and
that being HIV positive is something to be ashamed of. This only
undermines the effectiveness of testing and prevention programs
overall.

It must be made very clear that iIn taking this position, we are
in no way devaluing the devastating position in which a victim has
been placed. However, we cannot let the fact that the issue is
emotionally charged replace a rational analysis of appropriate policy.
IT testing the suspect could provide meaningful information about the
victim®s HIV status, and if there was a consequent intervention that
might prevent seroconversion, then the testing could be justified
under appropriate circumstances. Unfortunately, these conditions are
not met. Sound public health policy dictates that HIV testing be
voluntary, non-coercive and only one part of a broader attempt to
educated people about AIDS and HIV transmission.

Therefore, we strongly urge that the recommendation allowing for
mandatory HIV testing of rape suspects be eliminated. Instead, we
call for effective counseling and referral programs for victims and
offering testing on a voluntary basis to suspects.

Thank you for your attention in this matter and please feel free
to call me to discuss this iIssue In greater detail.

Sincerely,

David A. Hansell, Esq.
Deputy Executive
Director for Policy
cc: Governor Mario Cuomo
Hon. David Axelrod
Hon. Richard Gottfried
Nicholas Rango, M.D.



VictimsOgroup

TIMES ST/

Alaskan AIDS Assistance
sociation, an Anchorage agency
which has served more than 200
clients In the past two years,
strongly opposes the proposed
Alaska House Bill 24 to mandate
testing of suspected rapists.

Rebecca Rogers, executive di-
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Arapist could test
negative and still be
contagious.
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384 known cases of HIV, as of
December, 1990. New statistics
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Arector, said,” This bill does not,
.take into account the nature of ‘The HIV cases reflect only
NJha.HIV and®AIDSiteeingjra”tbose who; have gone Through
fess. state lab faculties,” Rogers said.

“A rapist could test negative
up to six months after the attack
and still be contagious. If a rape
goes on during that time, testing
won’t necessarily inform the vic-
tim of the infection,

"In fact, if the victim Is tested
within the first three months, she.-
could know her situation sooner ~

"We don’t know the number that
have used doctors’ offices or pri-
vate labs and tested HIV posi-
tive, but we are sure the figure Is.
a lothigher." >«|
. Rogers said she considers.
Alaska's figures for both HIV

AIDS to be Tow preva-'

than If the rapist Is Immetfla®X * Mauraen ‘Dural* prescient of;

tested,” Rogers said. The diieo-
tor said 95 percent of HIV tnfec- ,,
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months after an encounter, and Nation” on ground* rftamton'oT

the remaining 5 percent in the
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Four-A has never had a rape
victim oeek Its help, she added,
"The only rape we know of that

transmitted HIV occurred In
prison Outside," she mid.
diagnosed,

cases of AIDS, Rogers said, and

privacy,applicatianm& charged m
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.good purpose to the testing..

“Why dcn’t everyone
convicted for hepatitis B?" Dursl
asked. "That’s far more likely to;
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than HIV o. AIDSI
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By BRIAN S. AKRE
The Associated Press

JUNEAU — Advocates of
AIDS victims are lining up
against a bill that would
make testing for the deadly
disease mandatory for con-
victed sex offenders.

The bill would allow an
offender's victims, as well as
police, firefighters, ambu-
lance workers and jailers
who have physical contact
with the offender, to seek
court permission to gain the
test results.

Fairbanks Republican
Rep. Bert Sharp, prime
sponsor of House- Bill 24,

said the measure would help
protect victims of sexual as-
sault from further trauma.
‘‘Studies indicate that
fear of exposure to the AIDS
virus is more pronounced
when intimate contact is in-
voluntary,” Sharp told the
House Health, Education
and Social Services Commit-

Anchorage Dally News

tee. "To subject a victim to
the added stress of ‘not
knowing’ is inequitable and
cruel justice.”

But at a committee hear-
ing this week, advocates of
AIDS victims said the bill
would further traumatize
victims of sexual assault.

The so-called HIV test, if
positive, shows only that a
person has been exposed to
the AIDS virus. It does not
mean the person has ac-
quired immune deficiency
syndrome.

Mark Tumeo, co-founder -
of the Interior AIDS Associ-
ation in Fairbanks, also not-
ed the test only indicates if
the person has the virus at
the time of the test.

“A test four months after
an assault, the minimum
time for -exual assault con-
viction after an arrest, will
not indicate whether the per-
son was positive at tne time
the sexual assault occurred,”

Tumeo said. "It says abso-
lutely nothing about the sta-
tus of the victim."

Tumeo said the test is
"the type of potential state-
sanctioned violation of per-
sonal rights" that AIDS vic-
tims fear.

Sharp said the courts
have upheld such testing
laws in other states, deter-
mining that the govern-
ment’s interest in protecting
the public outweighs the
criminal’s privacy rights.

"When it threatens the
lives of innocent victims, it
is in the public interest that
government step in and take
action,” he said.

Mandatory testing of
criminals would further stig-
matize all who test positive
for the virus by associating
them with deviant behavior,
Tumeo said.

"The fact is that a person
who commits rape is less
likely to be a carrier than
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anyone who has sex with
prostitutes or is promiscu-
ous," he Said.

Bonnie McCorquodale of
Fairbanks said sexual as-
sault victims should be en-
couraged to get AIDS tests
immediately after an as-
sault, and testing the offend-
er is no substitute.

"The motive is a good
one. Unfortunately, the bill
will not provide any addi-
tional protection for victims
of sexual assault,” she said.

Cindy Smith of Juneau,
director of the Network on
Domestic Violence and Sexu-
al Assault, said her group
has taken no position on the
bill. But she suggested it be
amended to require counsel-
ing for victims when the test
results are released.

HESS Committee Co-
chairwoman Rep. Georgian-
na Lincoln, R-Rampart, as-
signed the bill to a subcom-.
mittee for further study.
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February 17, 1993

Honorable Pete Kott, Member
House HESS Committee

Alaska State Legislature
State Capitol

Juneau, AK 99811

Dear Representative Kott,

At the House hearing of HB 109 (Blood testing on individuals
accused of sexual assault) on 9/16/793 1 made an error 1In a
statement on the disease, Hepatitis B. I wish to take this
opportunity to correct that misunderstanding and to apologize for
any confusion that the statement may have created.

Contrary to my statement, although the primary method of
transmission is through the blood route, Hepatitis B is considered
to be a sexually transmitted disease.

Hepatitis B 1is ahighly infectious virus that is very stable and

can exist over a month in the dried state. It is not transferred
in the fecal, oral route but is transmitted through blood and the
sexual process. It can also be transmitted from an infected mother

at the birthing and through the saliva of an infected person. The
later i1s considered one reason for the high iIncidence of hepatitis
B 1n 1institutions that cared for children who were severely
mentally retarded.

Hepatitis B immune globulin is available for those who have high
risk exposures but the preventions of hepatitis B is not definite.
A Hepatitis B vaccine 1is available for preventing the disease if
given before exposure. The vaccine 1is given iIn combination with
the globulin at times after the exposure to maximize the
possibility of preventing the disease.

In view of the transmission of hepatitis B through sexual practices
it would be reasonable that testing for this disease be included in
the blood tests mandated under C.S. for H.B. 109.

Thank you for giving me the opportunity to correct any
misinformation that may have been provided earlier.

Sincerely,

Peter M. Nakamura M.D.,M.P.H.
Director, Division of Public Health
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DEPARTMENT OF LAW

March 10, 1993

The Honorable Pete Kott
House of Representatives
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99801-1182

Re: CSHB 109(HES) (Relating to blood tests for persons charged with sex
offenses)

Dear Representative Kott:

By letter dated February 26, 1993, you have asked us to review CSHB 109(HES),
relating to blood tests for persons charged with sex offenses. In particular, you wish to know
whether there are potential due process problems in allowing the court to order a blood test
without holding a hearing on the matter at which the defendant may be present.

We do not believe that this provision presents any constitutional problems.
Proposed AS 18.15.300(c) authorizes the superior court to order a defendant to provide a blood
sample for testing if the court determines that there is probable cause to believe that the
defendant committed one of the enumerated offenses and that sexual penetration with the victim
took place.

The “probable cause” standard set forth in this bill is the same standard that is
used for the issuance of s&trch warrants. Search warrants are uniformly issued at ex parte
proceedings; the defendant is neither present nor has any right to be heard before the warrant
is issued and executed. Search warrants per force involve an invasion of the subject’s privacy.
The sufficiency of the probable cause standard to support search warrants is highly indicative
of the sufficiency of that same standard for the issuance of an order requiring a charged
defendant to submit a blood sample for testing. Similarly, the permissibility of obtaining search
warrants in ex parte proceedings is highly indicative that an order requiring the production of
a blood sample may be issued without providing the defendant an opportunity to be heard on the

issue.

Proposed AS 18.15.300(c) further states: “In making the [probable cause]
determination, the court may rely on the evidence presented at a grand jury proceeding or

ocniedon recycled poper S y C.D
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preliminary hearing.”1 At a preliminary hearing, the prosecution bears the burden of
establishing that there is probable cause to believe that the alleged offense was committed by the
defendant. Criminal Rule 5.1(h). The defendant has the right to be present at this hearing and
may cross-examine the witnesses against him. Criminal Rule 5.1(b). Thus, to the extent that
the court relies upon evidence that was presented at a preliminary hearing, the defendant had the
opportunities to be present and confront the evidence against him at that hearing; a second such
opportunity need not be provided.

The defendant does not have the opportunity to be present at a grand jury
proceeding. Our constitution, however, provides alternative safeguards to secure defendants’
rights. Thus, a grand jury, which is comprised of eighteen persons, hears the evidence against
the defendant and applies a standard at least as strict as the “probable cause” standard used in
preliminary hearings (whether “all of the evidence taken together, if unexplained or
uncontradicted, v/ould warrant a conviction of the defendant”). Criminal Rule 6(q). To the
extent that this proceeding is sufficient to justify the maintenance of felony charges against the
defendant, with the appreciable loss of liberty entailed throughout those proceedings, we believe
that it is also sufficient to justify an order requiring the defendant to provide a blood sample for
testing.

Finally, we note that proposed AS 18.15.310(f) specifies that “the results of tests
ordered under AS 18.15.300 -- 18.15.330 are not admissible evidence in a criminal or juvenile
proceeding.” Although we do not believe that this provision is constitutionally required, it
further reduces any concerns that may exist regarding the lack of a new evidentiary hearing on
the issue of whether a blood test should be ordered. A defendant would have a greater interest
in challenging an order to provide a blood sample if that sample could be used as evidence
against him.2

In summary, we find no constitutional impediment to this bill’s provision
authorizing the court to rely upon a preliminary hearing and/or grand jury proceedings in making
the factual determinatio:, that there is probable cause to believe that the defendant committed one
of the enumerated offenses and that sexual penetration with the victim took place.

You also wish to know whether the defendant’s privacy interests are sufficiently
safeguarded by providing that unauthorized disclosure is punishable by contempt of court. We

1 We would like this sentence to be amended to explicitly acknowledge that the court may
rely exclusively on such evidence.

2 We note that there is nothing in this bill that would prevent a prosecuting attorney from
obtaining an independent order for the provision of a blood sample under Criminal Rule 16.
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believe that this is sufficient. To the extent that the circumstances justify the invasion of the
defendant’s privacy rights in the first instance by requiring the production of a blood sample for
testing, the defendant’s additional privacy interests in restricting the disclosure of the test results
are adequately protected by the provision in this bill prohibiting unauthorized disclosures. We
do not believe that the defendant’s right of privacy is appreciably affected by whether a violation
of that prohibition is treated as contempt of court or is made a new criminal offense.

If you have further quest ons or if we may be of assistance in any other manner,
please feel free to contact us.

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

By: I<Ui -C>ri3lY aa
Margot 0.,fcnuth
Assistant Attornifey”General

cc: Charles Cole
Attorney General

Deborah Behr
Department of Law

Kris Lethin
Legislative Liaison

Richard Burton, Commissioner
Department of Public Safety

Dr. Ted Mala
Commissioner
Department of Health and Social Services

Lloyd Rupp
Commissioner
Department of Corrections
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Worksheet

For Fiscal Year 1994, States and other Jurisdictions (for convenience hereafter
referred to as States) must be in compliance with the HTV mandatory testing
standards for certain offenders established by Sec. 1504 of the Crime Control
Act of 1990, 42 U.S.G § 3756(f) (hereafter referred to as Section 1804) in
order to receive continued full funding under the Edward Byrne Memorial
State and Local Law Enforcement Assistance Formula Grant Program.

The purpose of this worksheet is to assist the States in providing a self-
assessment of their compliance with Section 1804. It need not be returned.

1. Victim Request.

Does the State statute require an HIV testing procedure at the request of any victim
of a sexual act for which the person to be tested was convicted in State court (or make
such a test mandatory for all persons thus convicted regardless of victim request)?

1 Yes No

What statutory section(s), subseciion(s), paragraph(s), or subparagraph”) or non-statutory
materials provide this authority?

AS 1?.1§8.3 00

2. Administration of the TesL

Does the State statute require an agency of the State (such as a court, health
department, correctional authority, etc.) to direct that a test be administered in such cases?

Yes No

Does the State statute specifically require testing in these cases for the presence of
acquired immune deficiency syndrome (AIDS) or its precursor, human immunodeficiency

virus (HI1V).
t/' Yes No

What statutoiy section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?

AS \t, IS. 300 )
As \Sr. 'S’. S 10 i



3. The Person to be Tested.

Does the State stature require persons to be tested who have been convicted under State
law of a defined sexual act?

Yes, in all eases . m Yes, but only at the request of a victim No

Does this either specifically or by definitional inclusion encompass persons found guilty of
the offense by a jury or court, as well as those entering a pleas of guilty? (Note: Because
Question 6 below concerns the definition ofjuveniles as persons “convicted, ”please disregard
that issue for Question 3).

i/™ Yes No

What statutory section(s), subsection(s), paragrapli(s), or subparagraph(s) or non-statutory

materials provide this authority?
As 1?,ir.300
(cf. AS 1= |.M/O - il.Mi.MMO)
4. Disclosure of the Test Results.

Does the State statute provide for disclosure of tne ter* results to the both the victim
and the person tested?

i/ Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory

materials provide this authority?
AS IS .vS\ Zoo 6d)

5. Victim Services.

Does the State statute provide for making the following services available to the
victims of these sexual acts at their request:

1. Counseling regarding HIV disease?
tX* Yes No

2. HIV testing in accordance with applicable law?
n Yes No

3. Referral for appropriate health care and support services?
Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?
AS IS-iS-.3 (0 cu~ - AS 18 «iS'.'Sio C\)



W hat are the sources of the funds to pay for these services?
Tep-V. o.f He» HA h Socl £1 “ierj.c.ei
(-pes-V psvA N ooor«Ur «*T 7N ConV

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?

As 1~-1s5-320
AS 1IS.MNo
6. Definition of the term “convicted” as including Juveniles.

Does the State statute require HIV testing for juveniles who have been adjudicated
under State law of committing sexual acts as it does with adults?

i/ Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?

AS \%. 1S.100

7. Definition of the term “Sexual Act.”

Does the State statute define “sexual act” as having the meatiing (either literal or
approximate) as that given the term in 18 U.S.C. § 2245(2)(A) or (B)? (See Division 7 of
the “Guide for the States”).

| Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?

AS MAI.mO - 1141 4*40
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TESTING SEX OFFENDERS FOR HIV

"The public good to be achieved must be balanced against the costs of the policy."
Larry Gostin, The PoliticsofAIDS, 1989

INTRODUCTION

In the United States each year between 1973 and 1987 some 155,000 women reported they
had been raped. (1, p. 7) Although rape is not solely a crime against women, national statistics on
homosexual rape are not available. All victims of sexual assault (or survivors, the term some
advocacy groups such as the Center for Women Policy Studies prefer) suffer physical and
emotional trauma. (2) When the fear of being infected with the human immunodeficiency virus
(HIV) is added, the emotional burden increases. Because the victims not only have been assaulted
but also possibly threatened with a deadly disease, they often want to know if their assailant is
infected with HIV, and public sentiment tends to support requiring the accused to undergo HIV
testing.

States feel pressure to respond with legal remedies. One option is to require offenders to
be tested for HIV infection (the presence of HIV antibodies) so that victims may have the
information. Federal legislation passed in 1990, the Martin amendment to the Comprehensive
Crime Control Act of 1990 (P.L.101-647), pre”~ures states to require HIV testing of convicted sex
offenders at the victim’s request or lose 10 percent of their victim’s assistance funds.

Still, questions exist about the usefulness of testing and the legality of mandatory testing.
Being infected with HIV is not a crime; infection only becomes relevant to criminal proceedings in
the cases involving reckless endangerment, such as assault with intent to infect or deliberate
transmission of the virus.

The states have the task of balancing the rights of victims and defendants. To do so,
legislators need to conduct careful research about the issues and involve rape victim assistance
groups, other relevant community organizations and public health agencies, as well as legal
counsel. As Larry Gostin, executive director of the American Society of Law and Medicine,
asserts, "The public good to be achieved must be balanced against the costs of the policy [including]
... the invasion of human rights, the financial cost or the practical burdens of the policy." (3, p.
1020) This report examines some of those policy costs, focusing on issues for legislators to
consider regarding HIV testing. The issues include both practical and legal quesiions about
requiring HIV tests for sex offenders.

PRACTICAL CONSIDERATIONS ABOUT HIV TESTING

Tests for HIV infection screen for antibodies produced by the immune system’s response
to HTV, not for the virus itself. The usual testing procedure is to screen with the ELISA (enzyme-
linked immunosorbent assay) and then to confirm positive results with the more labor intensive
Western blot test. (4, p. 261-2) Testing sex offenders for HTV raises a number of questions,
including the small risk of transmission, the reliability of the tests, the usefulness of the
information ard the cost.

The risk of transmission of HTV from a single sexual assault. HIV is transmitted through

*he transfer of body Quids such as semen and blood. The risk of HTV transmission from a single
;exual encounter is relatively low. Currently available data suggest at most a 1-in-500 chance of
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infection from a single male-to-female exposure if the male is infected. (5, p. 2429 and 6) Risk
may be somewhat higher if tissue damage occurs, as may be likely in cases of forcible rape. Of
those who died from AIDS-related illness between 1981 and 1990, only 3.6 percent (3,587) were
infected through heterosexual contact. (7) The most recent Centers for Disease Control data
attribute 10,011 (6 percent) of all known AIDS cases in the United States to heterosexual contact.
(8) No cases of HIV transmission from rape have been reported in the United States and only one
in Great Britain. (9, p. 36 and 10, p. 2)

Reliability of HTV tests. Most individuals with detectable antibodies are assumed capable
of transmitting infection. Current tests are quite reliable, but no test is 100 percent so. (4, p. 260)
Especially in low-risk populations, there are significant problems with false positive results
(positive tests when the virus is not present) and false negative results (negative tests when the
virus is actually present). (4, p. 263) Test results vary among laboratories and are vulnerable to
subjective interpretation. Most infected people test HTV-positive within four to six weeks after
exposure, but some may not test positi. for up to six months, possibly longer, because tests
monitor antibodies produced in response to the virus rather than the actual presence of the virus.
There is hope for more reliable tests in the future.

Usefulness of testing information. Sexual assault victims might want information about the
accused offender’s HIV status for two primary reasons: concern for their own health and concern
for the health of their sex partners. The victims and their sex partners would be relieved to know if
the offender did not test HIV-positive. If the offender tested HIV-positive, victims would want to
know quickly to initiate preventive medical action and to protect their partners. A pregnant
woman or a woman considering pregnancy has a particularly compelling need to know the
offender’s HIV status so she can make informed decisions about the health of her future children.
Testing the victim will not give useful, reliable information immediately after the assault, because
the virus can have an incubation period of six months or more.

A victim might request treatment with AZT (ziduvodine), which is used to delay the
progression from HIV infection to full-blown AIDS and to increase the length and quality of Life of
infected patients. Some physicians recommend immediate administration of AZT as a prophylaxis
to healthcare workers who have been exposed to HIV, but no studies to date have proven the
effectiveness of AZT as a preventive measure. The U.S. Public Health Service recommends that
physicians and exposed individuals (but not specifically victims of sexual assault) make decisions
about the use of AZT based on risk of infection, time elapsed since exposure, and counseling about
the risk of toxicity and the uncertainty about the effectiveness of the medication as a preventive

measure. (11, p. 7)

Time also is an issue. Because early intervention may be more effective (if AZT
intervention is beneficial at all), testing and communication of test results to the victim need to be
completed as quickly as possible after the assault. Waiting until conviction, which can take up to
three years, decreases the usefulness of the information to the victim. Testing all accused
offenders may solve this problem but raises legal questions. If the offender is not tested promptly,
then testing the victim provides at least as much useful information to the victim, because it may
show the actual presence or absence of the virus. (12, p. 264)

Cost and payment of mandatory or court-ordered testing Testing costs vary widely,
depending on whether testing is done in bulk, as through a state health department, or individually,
by private physicians. Costs also depend on the number of tests required, determined by
preliminary test results and the individual’s risk factor(s). Costs for tests in bulk are estimated at
S3 to $15 for the ELISA and $25 to $40 for the Western blot assay. Individual tests are
substantially more expensive, averaging $50 to $75, and can cost as much as $200.
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Only a few states have laws that provide for paying for testing, and none unconditionally
pays for a victim’s testing. Florida draws on general revenue funds. Kansas, Ohio, South Carolina
and Virginia demand repayment from the convicted offender, either directly or as part of the
courtsjudgment. If the defendant is indigent, then the state, municipality or county pays. Oregon
uses Crime Victim Compensation funds. Missouri’s Department of Health pays for the victim’s
test if the defendant tests HTV positive, and Idaho pays only to the extent that the Legislature
appropriates specific funds.

LEGAL CONSIDERATIONS ABOUT HIVTESTING

The Fourth and Fourteenth Amendments to the U.S. Constitution raise two major issues
concerning mandatory testing of offenders and non-voluntary disclosure of test results to victims
and others. The Fourth Amendment guarantees protection of the individual from unreasonable
searches and seizures and requires that search warrants be based on probable cause. The
Fourteenth Amendment is concerned with personal liberty, restrictions on state action and the
right to privacy.

Reasonable search. Obtaining a blood sample for HTV testing is a "search” under federal
law. The U.S. Supreme Court’s interpretation is that the reasonableness of a search is determined
"by balancing the government’s need to conduct the search against the invasion which the search
entails." (13) Warrantless administrative searches may be allowed in non-criminal proceedings
when the government’s interest in protecting public safety outweighs the individual’s privacy
interest. (14) The uncertainty surrounding HIV test accuracy and the decreasing usefulness of the
offender’s test results over time may weaken the case that testing protects public safety in terms of
sexual assault victims.

Privacy. Discrimination against HTV-infected individuals is a serious problem. There are
concerns about fairness of trials and treatment in correctional facilities. Knowledge that an
individual was tested, regardless of the results, can be damaging. Perhaps more important, if the
defendant is tested before conviction, it may prejudice the presumption of innocence. On the
other hand, if testing is restricted only to convicted sex offenders, it fails to allow for early medical
intervention and provides little physical or emotional benefit to the victim.

Court-ordered testing. If a court receives the defendant’s written, informed consent to test,
or if a court weighs the need for testing against the right of the defendant and finds cause to test,
then there are fewer constitutional constraints on testing. A Connecticut law (S.B. 812, 1989),
although not specifically directed at sex offenders, is an example of legislation that balances public
need and legal protection. Before a court may issue an order for testing, it must find clear and
imminent danger to the public health or the health of another person. In addition, the person
requesting testing must demonstrate a compelling need that cannot be met by other means. To
assess "compelling need,” the court must weigh the need for the test result against the test subject’s
privacy interests and the public interest, which may be poorly served by involuntary testing. (15, p.
61) The problem with these procedures is how long they take.

OPTIONS OTHER THAN HTVTESTING OF THE OFFENDER
The Presidential Commission on the HTV Epidemic and others concerned with the needs
of assault victims have recommended focusing on the victim’s needs and health status, providing

HIV and rape counseling, and making medical care available. (2,16,17,18)

When reason exists to suspect HTV transmission from an assault, testing the victim, and
retesting over the period of incubation, is the most reliable source of information. (19, p. 1632) In
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addition, the victim may better benefit from an immediate assessment of the risk status of the
accused offender, with or without HTV testing, to the extent possible within the legal limits of
confidentiality. The victim also needs to know the latest information about preventive measures,
such as AZT treatment.

The Centers for Disease Control recommend that pre-test counseling include information
about:

f* The risk of infection;
» The limitation of the test results;

» The consequences of a positive test result, such as concerns about insurance,
employment and housing discrimination; and

» Measures to prevent the spread of the virus.

STATE RESPONSES

As of May 1991, at least 23 states had passed laws concerning HTV testing of sexual
offenders. In addition, at least 70 bills about this issue were proposed in 26 states during the 1991
legislative sessions.

St tes have taken different approaches to concerns about sex assault. Some have
emphasized the rights of victims, others the rights of defendants. California’s and New York’s laws
tend to illustrate the range.

California (S.B. 1007,1988 and S.B. 2643,1989) places greater emphasis on victims’ rights.
One law mandates HIV testing of convicted sex offenders. Another requires the court to issue a
search warrant to obtain a blood sample for HTV testing from a person charged with sexual assault
when there is probable cause to believe there was a transfer of body fluids. Counseling for both
the victim and the accused is required. If the test is positive and confirmed, the victim is notified.
The victim is immune from civil liability for disclosing the information as necessary to protect the
health and safety of self, sex partner(s) and family. (12, p. 244 and 16, p. 1625)

New York’s AIDS Testing and Confidentiality Law [NY PUB. Heatth Law 2781.1], which
does not specifically address testing sex offenders, protects the rights of the defendant while
v/eighing the needs of the victim. It does not give the victim the right to have the defendant tested.
The person to be tested must give written, informed consent unless the test is authorized by law.
The court must weigh the victim’s needs against the defendant’s privacy interests and find "clear
and imminent danger" to the victim’s life or health before ordering testing or disclosure of test
results to the victim. Any further disclosure or redisclosure is prohibited. (12, p. 259 and 16, pp.
1627-29)

The Appendix contains a chart of state laws concerning HTV testing of sex offenders and
their provisions on the issues addressed in this report. The following is a summary of the
provisions:

» Testing Requirements: fourteen states (CO, FL, rD, IL, IN, MS, MO, NV, ND, OH,
OR, SC, WYV) require testing for convicted or, in some cases, charged sex
offenders; 11 states (AK, AZ, CA, FL, GA, KS, MI, OR, TX, VA, WA) require a court
order, some only after failure to get the accused’ consent.
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» Timing: At least nine states (CA, CO, FL, GA ID, NV, OH, TX, VA) allow testing at
the time of arrest or after charges have been filed, as opposed to after conviction.
Four of them require the victim to tirst request the testing.

» Access to Test Results: Almost all states with testing laws make results available to
the victim and the accused as well as to public health authorities. In some states the
court and penal system also have access to the results.

» Penalties for Unauthorized Disclosure: Three states (AZ, KS, OR) consider it a
misdemeanor to reveal test results to anyone not legally authorized to have access.
Penalties include fines.

» Counseling Laws in 14 states (AK, AZ, CA FL, GA IN, KS, ML MN, OH, OR, VA
W A W n]include provisions for counseling the victim and/or the accused.

» Funding: Nine states (FL, GA ED, KS, MO, OH, OR, SC, VA) have included
methods of paying for testing in their laws. In Ohio and South Carolina the accused is
charged for testing; Kansas and Virginia pay for testing and then include restitution
through the convicted person's court costs. Florida draws on general revenue funds,
and Oregon uses crime victim compensation funds.

Legislation proposed in 1991 continued to focus on mandatory testing for convicted sex
offenders and mandatory or permitted testing of individuals arrested for sex offenses. Other
issues under consideration included victim counseling and methods of paying for testing and
counseling.

COURT RESPONSES

State laws concerning HEV testing of sex offenders are relatively new and have undergone
little court scrutiny. Michael Stoy, Idaho deputy attorney general, says of his state’s law that
requires testing of anyone charged with a sex offense, "I keep waiting for our own law to be
challenged constitutionally ... but there has not yet been a definitive nationwide statement as to
whether someone can be tested against their will. It’s a Fourth Amendment privacy right balanced
against a public health situation.” (9, p. 38)

CONCLUSION

Requiring HTV testing is one highly visible legislative response to the problems of sexual
assault and AIDS. State policymakers are faced with constitutional issues of balancing both the
rights of victims and defendants and with practical concerns about risks, reliability, usefulness and
costs of testing. So far, at least 23 states have responded with a variety of legislative provisions
concerning testing: mandatory vs. court ordered, before or after conviction, with or without
compulsory counseling, and with various notification procedures. Testing, by itself, may not best
serve policymakers’ intent to assist victims. It may provide some relief to victims, but programs
that include counseling, monitoring of victims’ own health status, and emphasis on their own well-
being may generate greater long-term benefits. States will continue to be involved in addressing
this highly emotional and legally difficult issue. Legislators may want to consult with legal counsel,
rape victim assistance groups, other relevant community organizations and public health personnel
when considering appropriate responses.
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HIV/AIDS Information and Education Project for State Legislators

NCSL works in partnership with the Centers for Disease Control (CDC) to educate and inform
state legislatures on HTV and AIDS trends. Continued funding from the CDC enables NCSL’s
HIV/AIDS Project to serve legislators and their staff as an information resource and a forum to
communicate with legislative colleagues, experts, and government officials around the country.

Legislators and legislative staff of the nation’s 50 states, its commonwealths and territories are
encouraged to request assistance from NCSL’s HTV/AIDS Project. The following services are
available at no cost to legislators and staff:

o information clearinghouse 0 technical assistance
0 publications 0 meetings and workshops

The project is funded through a cooperative agreement with the U.S. Centers for Disease Control.
For further information contact Tracey Hooker, policy specialist, at NCSL’s Health Services
Program (303/830-2200).

The Difference Between HTV and AIDS

It is important for legislators to understand the distinction between the terms "HTV" and "ATDS"
when they formulate policies. There is an immense difference between being infected with HTV

and being diagnosed as having AIDS.

HIV isthe term for the virus that damages the immune system and may eventually cripple the
body’s ability to fight disease. AIDS isthe end result of HIV infection. People infected with HIV
are diagnosed as having AIDS if they develop certain serious diseases or conditions, such as
Kaposi’s sarcoma (a rare skin cancer), pneumocystis carinii pneumonia, or HTV dementia.

Many more people are infected with HIV than have developed AIDS. An estimated one million
individuals are believed to be infected. Many HIV-infected people experience no symptoms of
illness for up to 10 years or more. "HIV infection* more correctly defies the scope of the public
health problem that legislators face today.

Some of the most regularly misunderstood phrases related to HIV:

Misleading More Accurate

Infected with AID S ..o, HTV infection

AIDS VITUS oo HTV (human immunodeficiency virus)
HIV VITUS e, HIV

AIDS teST i HTV antibody test

AIDS antibodiesS...c.cccviiviiiiiiieieins HTV antibodies

Positive AIDS teSt..iiiiiiiieeee Positive test for HTV antibodies
AIDS transmisSioN.....ccoceveieineicennne. HTV transmission

AIDS VIiCtim oo PWA (person with AIDS) or

PLWA (person living with AIDS)
High risk groups ... High risk behaviors
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The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: HB 109

HOUSE BILL NO. 109 BLOOD TESTS ON SEX CRIME PERPETRATORS

"An Act relating to blood tests for persons charged with sex offenses; and providing for an effective date."”
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Bill would allow AIDS testing of rape suspects

By IAN MADER
THEASSIOATEDHESS

Sexual assault victims would be
able to find out whether their sus-
pected attacker carries the virus
that causes AIDS, under legisla-
tion introduced in the Mouse.

Victims could petition the court
to have the suspect tested for the
human immunodeficiency virus,
known as HIV. If the court found
probable cause that bodily fluids
were exchanged, it would have to
order the test.

The bill is a rewrite of legisla-
tion that died last year. More than
a dozen states have passed such
laws. To protect the rights of sus-
pects. some states require a con-
viction before the test can be or-

dered.

No conviction is required under
House Bill 109, but if the suspect
were convicted, he or she would
have to pay for the test. Otherwise,
the Department of Health and So-
cial Services would pay.

Rep. Pete Kott, R-Eagle River
and sponsor of the bill, said a neg-
ative HIV test could alleviate fear
for a traumatized victim. If the
suspect carried the virus, the vic-
tim would know of the risk and
could seek prompt medical treat-
ment, Kott said.

The House Judiciary Commit-
tee is among the panels that will
review the bill. Rep. Brian Porter,
R-Anchorage and committee
chairman, said testing suspects

may be an unnecessary expense.

A negative test for a suspect is
no guarantee that HIV was not
passed to the victim, said Porter, a
former police chief. An attacker
could recently have contracted the
virus, but may not be testing posi-
tive yet.

“A victim would have to get
tested themselves anyway,” Por-
ter said. “ Anyone, including vic-
tims of sex crimes, can obtain free
testing in Alaska."

The state will lose $000011 in
federal aid without such a law, but
administering the program may
cost more than that. Porter said.

Among other measures intro-
duced in the Legislature recently

e HB91 and HB107, which would
issue general obligation bonds to
pay for public school construction
and eauipment. HB91 would issue
$414 million in bonds for rebuilding
schools throughout the state



FISCAL NOTE

STATE OF ALASKA
1393 LEGISLATIVE SESSION

Revision Dale: February 23. 1993
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Sponsor Representative Kott
Requestor. Representative Kot
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FISCAL NOTE

STATE OF ALASKA BILL NO. CS 109 (HESI
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

The committee substitute for HB 109, CSHB 109 (HES), changes the
standard for hearing petitions of victims to request an order requiring that
blood samples be taken from a defendant, to require (1) that a court find that
probable cause exists to believe that a crime for which a test may be ordered
has been committed, and (2) that a court find that probable cause exists to
believe that sexual penetration took place between the defendant or a minor and
the alleged victim. The bill Ffurther provides that in nr.king these
determinations, the court may rely on the evidence presented at a grand jury
proceeding or preliminary hearing. We believe that these changes will eliminate
virtually all "mini-hearings'™ and associated discovery efforts that we predicted
in our fiscal note comments dated February 3, 1993. Consequently, there should
not be a fiscal iImpact for the Department of Law.



FISCAL NOTE

STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date: February 3.1993
Tit ...relatino to blood tests for poisons charged with sex
offenses.’

Sponsor Representative Kott ]
Requestor. Representative Kott
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COMPONENT SERIAL NO. 0085 through 0090. 0093

FY 96

FY 97 FY 98 FY 99
0 0 0
I
I |
I
| |
L e
0 0 o
-0-1-0 - g
1 |
ritcne:  465-3672
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FISCAL NOTE

STATE OF ALASKA Al m X
1993 LEGISLATIVE SESSION

ANALYSIS (Continued:

This bill amends AS 13.15 to provide that a defendant charged with a
violation of the state®"s sexual assault laws, including a minor subject to a
juvenile proceeding for committing the same violations, 1is subject to an order
of a court to require testing for HIV and other communicable diseases. The bill
would permit the alleged victim, or the prosecuting attorney at the request of
an alleged victim, to petition the court for an order to require the testing.
A court wculd then have to promptly conduct a hearing on the petition. IT the
court finds that probable cause exists to believe that a transfer of blood,
saliva, semen, or other bodily fluid took place between the defendant, or minor,
and the alleged victim, the court shall then order the tests.

The Department of Law handles about 200 sexual assault cases a year
where criminal charges are filed, and where the assault includes conduce that
would fall within the requirements of this bill. The department also handles
a somewhat smaller number of sexual assaults 1involving minors 1iIn juvenile
proceedings that would be subject to this bill.

We cannot predict how many sexual assault victims will request the
department to petition on their behalf for a court hearing to require HIV and
other communicable disease testing. IfT the number is large there could be a
significant expense for the department. This 1iIs because our prosecutors wculd
have to conduct a mini-trial and present evidence for each petition sufficient
enough to convince a court that probable cause exists to believe that a transfer
of blood, saliva, semen, or other bodily fluid took place between the defendant,
or minor, and the alleged victim.

Defendants would be expected to resist prosecutors®™ efforts to show
probable caus8 because of the effect that the hearing might have on their

eventual defense at trial. In many cases, prosecutors would be required to
prematurely reveal their evidence substantially earlier than normally required
by court rule, 1in order to show probable cause. This could result in an

additional level of defense discovery, giving the defense first crack at the
state"s case and witnesses.

However, because we cannot predict the number of times petitions will
be requested, sufficient to warrant fiscal impact funding at any given location,
fiscal note funds have not been requested.



FISCAL NOTE
STATE OF ALASKA BILL NO. CSHB 109 HESS

1993 LEGISLATIVE SESSION

ision Dale: A/ ;s/73 pept. Affected: Health and Social Services
Title: Blood Tests for persons charged with sex BRU: State Health Services
offenses Component: Laboratories

Sponsor: Kott
Requestor: House HESS COMPONENT SERIAL NO. #291

Expenditures/Revenues:

OPERATING FY94 FY95 FY96 FYo7 FYos8
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES 279 279 279 279 2791 279
EQUIPMENT 1
LAND & STRUCTURES 1 1 |
GRANTS, CLAIMS 1 i 1

MISCELLANEOUS i i i
TOTAL OPERATING 27.9 27.9 27.9 2791 27.91 27.9

FY99

CAPITAL

REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)

1002 Federal Receipts | | |

1003 GF Match

1004 GF

1005 GF/Program Receipts 1 |
06 GF/MHTIA I I

Other
TOTAL 27.9 27.9 27.9 2791 27.91 27.9

279 27.9 27.9 27.91 27.91 279

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact None

ANALYSIS: (Attach a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. Itdoes not take into account the costs of medical
personnel to perform the requisite counseling and testing, travel for medical personnel to communities where qualified
personnel are unavailable, shipment of specimens, cost to ensure chain of evidence, and documentation of procedures

and test results.

In 1992,339 charges were made for arrests for sex offenses. Using 350 as tfle base, the laboratory costs associated with
HB 109 is as follows:

Prepared by: Peter M. Nakamura. MD, MPh KES£",,, Qy Phone: (9071 455ﬁ070
Division: Division of Public Health Date: JL/ r n
f| ="iroved by Commissioner: Thewmdore A. Mala, MD, ivIPH Date:

_,ncy: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office

(RBv ii/92/S3nsnadtla/DBR Page 1 of 2



Revision Date: BILL NO. CSHB 109 HESS

NALYSIS (com.):

5,705
t. ,ost for initial HIV screening @ 516.30/test
2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 293
a positive diagnosis is $93.15/test
3.  Cost for screening negative results after the six month window period for 347 @ S16.30/test 5,656
4.Cost for West Blot for the 0.9% of those persons which tested positive after the 6 month 293
window period
5. Cost of Hepatitis B screening @ $16.30/test 5,705
S.Cost of Hepatitis B testing on the 11.2% that will test positive @ $114.10/test 4,473
7. Cost of RPR test for syphilis @ $16.30/test 5,705

$27,830

TOTAL
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FISCAL NOTE

STATE OF ALASKA BILLNO. CHB 109 (HES)
1993 LEGISLATIVE ION

Revsion Date c eur Gt Affectet_Corrections
Title "An Ar.t".relating to blood tests _BRU Statewide Programs
for persons charged with sex offenses 1 Component  Inmate Health Care

Sponsor Rep. Kott 705_
Raqunton House HESS Committee *COMPONENT SSRIALND.

Expenditures/Revenues: (Thousands of Dollars)
OPERATING A (215 FrB For 3B R
FERIONAL RIS
TRAH
QONTRACTUAL
SHLIES
EUIRVENT
LA\D & STRUCTURES
RANTS. ALAINS

MISCELLANECLS
TOTAL CPERATING -0- -6~ 0- -0- 0 -0-

CAPITAL

REVENUE FUND SOLRCE:

FUNDING: (Thousands of Qoflars)
10 Festyell Raets

10BG-Matth

(epiles

106 GFAanRexdts

I06GAHTIA

6i(:

TOTAL

ROSITIONS:
RLL-TIME
PART-TINE
TBVPORARY

Estimate efcvreRt yew (FYSX Impest ¢

ANALYSIS: (Attacha uprrets page if necessary)
This legislation does not have a fiscal impact on the Department of Corrections.
The Department has staff who can draw the blood for the tests.
Collecting the cost of the blood test from inmate earnings can be achieved without
additional cost.

Raaraly Dana LaTour, Special Assistantk . Phone 465-3376
DvEDT Office of the Commissione Date. 2- 22-93

Approved by Commissioner Date 2-22-93
Aoy

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(Riv U193 93fiui«luDBR Page of



FTATrAT NOTF

STATE OF ALASKA BILL NO. HB 109
1993 LEGISLATIVE SESSION

Revision D a te : Dept. Affected: Health and Social Services

Title: Blood Tests for persons charged with sex 8RU: State Health Services
offenses Component: Laboratories

Sponsor: Kott

Requestor: COMPONENT SERIAL NO. #291
Expenditures/Revenues: (Thousands ot Dollars)
OPERATING FY94 FY95 FY96 FY97 Fyos FY99
PERSONAL SERVICES |
TRAVEL I |
CONTRACTUAL | |
SUPPLIES 27.9 27.9 27.9 27.9 27.9 27.9
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 27.9 27.9 27.9

27.9 27.9 27.9

CAPITAL I I I I
REVENUE FUND SOURCE I I I I

FUNDING: (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF 27.9
1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 27.9

279 27.9 2791 27.9

27.9 27.9 2791 27.9

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: None

ANALYSIS: (Attach a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical
personnel to perform the requisite counseling and testing, travel for medical personnel to communities were qualified
personnel are unavailable, shipment of specimens, cost to ensure chair, of evidence, and documentation of procedures
and test results.

In 1992, 339 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with
HB 109 is as follows:

Prepared by: ''-Peter Phone: (m 465-3090
Division: Division of Public Health Date: A / r/f J
Approved by Commissioner: Theodore A. Mala, MD, MPH Date:

Agency: Department of Health & Social Services | 1

PHEPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(Bov n/92)93it3n0jd3/00R : Page 1 of
FN-HSS"-Snm health IABS



Revision Date BILL NO.HB 109

ANALYSIS (cont.)
1. Cost for initial HIV screening @ S16.30/test

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making
a positive diagnosis is 393.15/test

3. Cost for screening negative results after the six month window period for 347 @ $16.30/test

4. Cost for West Blot for the 0.9% of those persons which tested positive after the 6 month
window period

Cost of Hepatitis B screening @ $16.30/test
Cost of Hepatitis B testing on the 11.2% that will test positive @ $114.10/test
Cost of RPR test for syphilis @ 316.30/test

TOTAL



STATE OF ALASKA
1993 LEGISLATIVE SESSION
Title: "An Act relating

for persons charged with
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Expanditura3/Revenu93:
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GAPITAL
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STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date: February 3,1993

Title: "...relating to blood tests for persons charged v/ith sex
offenses."

Sponsor: Representative Kott

Requestor: Representative Kott

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- (-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

OTHER

TOTAL -0- -0-
FULL-TIME -0- (-
PART-TIME

TEMPORARY

tstimate of current year (FY93) impact: J T
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis,

“ctiISiu. 1
Prepared by: Richard I. Peguss, Director/ ]
Division:  Administrative bervices Division™ O I /7]

Approved by Commisgioner: Charles E. Cole, Attorney General
Agency: Department of Law

BRU: Prosecution, Legal Services

Component: Prosecution - Al
Legal Services - Operations
COMPONENT SERIAL NO. 0085 through 0090, 0093

FY 9

FY 97

Phone: 465-3672
Date: February 3, 1993

Date: February 3 1993

FY 98

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 11/2
Scqld

P-10Q

Page

FY 99
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 109
1993 LEGISLATIVE SESSION

ANALYSIS (Continue!)

This bill amends AS 18.15 to provide that a defendant charged with a
violation of the state®s sexual assault laws, including a minor subject to a
juvenile proceeding for committing the came violations, is subject to an order
of a court to require testing for HIV and other communicable diseases. The bill
would permit the alleged victim, or the prosecuting attorney at the request of
an alleged victim, to petition the court for an order to require the testing.
A court would then have to promptly conduct a hearing on the petition. IT the
court Tfinds that probable cause exists to believe that a transfer of blood,
saliva, semen, or other bodily fluid took place between the defendant, or minor,
and the alleged victim, the court shall then order the tests.

The Department of Law handles about 200 sexual assault cases a year
where criminal charges are filed, and where the assault includes conduct that
would fall within the requirements of this bill. The department also handles
a somewhat smaller number of sexual assaults involving minors in juvenile
proceedings that would be subject to this bill.

We cannot predict how many sexual assault victims will request the
department to petition on their behalf for a court hearing to require HIV and
other communicable disease testing. IT the number is large thnre <:ould be a
significant expense for the department. This is because our prosecutors would
have to conduct a mini-trial and present evidence for each petition sufficient
erough to convince a court that probable cause exists to believe that a transfer
of blood, saliva, semen, or other bodily fluid took place between the defendant,
or minor, and the alleged victim.

Defendants would be expected to resist prosecutors®™ efforts to show
probable caus”™ because of the effect that the hearing might have on their

eventual defense at trial. In many cases, prosecutors would be required to
prematurely reveal their evidence substantially earlier than normally required
by court rule, 1iIn order to show probable cause. This could result 1in an

additional level of defense discovery, giving the defense Tirst crack at the
state"s case and witnesses.

However, because we cannot predict the number of times petitions will
be requested, sufficient to warrant fiscal impact funding at any given location,
fiscal note funds have not been requested.



FISCAL NOTE No. 1

STATE OF ALASKA Bill VerSjon: CSHB 109 (gh es)
1993 LEGISLATIVE SESSION (H) Publish Date: 2/17/93
‘ision Oata: Oapt. Affacted: Health and Social Services
Blood Tests for persons charged with sex SRU: State Health Services
Component: Laboratories
Soonsor
Ropuasror COMPONENT SERIAL NO. #291
(Thouaanda olOoIIars)

OPERATING

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LANO &STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL
REVENUE FUND SOURC

FUNDING iThouaanda of Oollara)
1002 Paderal Receipts
1C03 G r Viatctl
001G
IOCS GF/Program Recaiota
=6G1/Mi T|A

posmoNS
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: None

ANALYSIS: (Attacn a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical
personnel to perfonn the requisite counseling and testing, travel for medical personnel to communities were qualified
personnel are unavailable, shipment of specimens, cost to ensure chain of evioence, and documentation of procedures
and test results.

In 1992.229 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with
HB 109 is as follows:

Prepared by: Phone: (@%}Z@
Division: Division of Public Health Date: /r

Approved by Commissioner Theodore A. Mala. MD. MPH
Ar cy: /O Department of Health 3Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative O ffice

Fww n/szadrfcnojrveBfl Page 1 of 2
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Revision Date:

A/o /,
ANALYSIS (conL):
5.705

1. Costfor initial HIV screening @ S 16.30/test

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 2903

a positive diagnosis is 593.15/test

3.Cost for screening negative results after the six month window period for 347@ S16.30/test 5,655
j 4.Cost for West Slot forthe 0.3% of those persons which tested positive after the 6 month 2903
| window period

5.Cost of Hepatitis B screening @ S16.30/tes: 5705

5.Cost of Hepatitis S testing on the 11J2% that will test positive @ 5114.10/test 4,473

7. Cost of RPR test for sypniiis @ $16.30/test 5.705

S$27.330

TOTAL

Page 2 of
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Date Referred: March 3, 1993 FURTHER REFERRALS:

Date of Committee Action: -3 -272~2 - ‘S
The JUDICIARY Committee considered: HB 112
HOUSE BILL NO. 112 UNIFORM LIMITED PARTNERSHIP ACT UPDATE

"An Act relating to limited partnerships; and providing for an effective date.”

RECOMMENDATIONS: I ] the same title
be replaced with I 1a new title

[ ] have attached amendments(s)
[>d do pass

[ ] do not pass

[ 1 no recommendations

[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTEC(s): APPROVES PREVIOUS: (50 a0,

[ ] fiscal impact [ ] fiscal note(s)

f 1zero ficjal note IM zero fiscal note(s) Im N pcE-~d 3 /3 /*? 3.
SIGNING DO PASS OTIIER RECOMMENDATIONS

CHAIRMAN'S SIGNATURE
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Alaska S tatc legislature
Representative Carl E. Moses

CHAIRMAN SESSION
HOUSE RULES COMMITTEE CAPITOL BUILDING, ROOM 204
JUNEAU, ALASKA 99B01-1182

CHAIRMAN PHONE: (907) 465-4451

HOUSE SPECIAL FISHERIES COMMITTEE FAX: (907) 465-3445

MEMBER INTERIM
FINANCE SUBCOMMITTEES P.O. BOX 109

FISH AND GAME UNAIASKA, ALASKA 99Gu5

PUBLIC SAFETY PHONE: (907) 581-1234

FAX: (907) 581-2875

DATE: March 5, 1993

TO Rep. Brian Porter, Chairman
House Judiciary Committee

FROM Rep. Carl E Moses, Chairma
House Rules Committee

RE Request for Hearing

| would like to request a committee hearing on HB 112, the hill to
complete the modernization of Alaska's Uniform Limited Partnership
Act. As you may know, the Act was brought up to nationally
prescribed standards last year by SB 193. Previous to that, Alaska
law embraced statutory language dating back to 1916.

In short, Alaska, the last state to do so, adopted the 1976 revisions
with further amendments from 1985, as recommended by the
National Conference of Commissioners on Uniform State Law. In its
upgrade, SB 193 did not include one significant component: It did
not adopt the more efficient NOTICE form of certification, as
opposed to the cumbersome LONG form. With many limited business
partnerships today having as many as hundreds of partners, it is
impractical and unnecessary to require amendments and new

filings in each case of a partner selling his or her interest.

Section 1 of HB 112 substitutes the NOTICE form of the certificate
of limited partnership for the LONG form. The remainder of the hill
provides compatibility amendments, and an effective date, which
coincides with the effective date of SB 193 from last year. The
effective date will be July 1, 1993.

AOAK + AKUTJ

COLD BAY « DUTCH HARB<* “"fcOUGANEK - LEVEIOCK « NAKNEK

HELsomraeaon Ty t?EQUESr F&e ANCHGWL/ZAto- " [of toreen »eannromt
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Available to testify before the committee is Mr. Arthur H. Peterson,
Uniform Law Commissioner for the State of Alaska. If you need
further information, or wish to contact Mr. Peterson, please advise
Tim Benintendi of my office at 3764.

CEM/tb/m13



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

130 Senard Siet, St 4P
Jrey, Aleda 2801-21b

February 9, 1993

SUBJECT: Sectional analysis of HB 112

TO: Representative Carl Moses, Chair
House Labor and Commerce Committee
Attn: Tim

FROM: Theresa L. Bannister

Legislative Counsel

You have requested a sectional analysis of the above-described bill. As a preliminary
matter, note that a sectional analysis of a bill should not be considered an authorita-
tive interpretation of the bill and the bill itself is the best statement of its contents.

Section 1 of the bill removes the requirement that two or more persons have to
execute the certificate of limited partnership. Reduces the amount of information
that must be provided in the certificate of limited partnership. This is the major
change in the bill. The majority of the other changes in the bill reflect this change.
The bill takes the approach of relying on a written partnership agreement or on the
partnership records as the sources for the information deleted from the certificate.

Section 2 of the bill amends the section relating to the amendment of the certificate
of limited partnership. Deletes partnership contribution changes from the list of
events that require an amendment to the certificate of limited partnership. This
reflects the deletion of contribution information from the information required to be
in the certificate.

Section 3 amends the section on the execution of partnership certificates. Simplifies
the execution requirements of certain partnership certificates by only requiring
execution by the general partners. Deletes the reference to contributions. These
changes are necessary because the certificate of limited partnership is no longer
required to include information on limited partners and the contributions of the
partners.

Section 4 of the bill allows a person to use an attorney-in-fact to sign original
certificates of linited partnership, certificates of amendment, and certificates of



Representative Carl Moses
February 9, 1993
Pane 2

cancellation. Since the certificates are no longer required to contain information on
limited partners or partnership contributions, the reference in this subsection to
partners is limited to general partners, and the reference to contributions is deleted.

Section 5 of the bill changes the scope of the notice provided by a filed certificate of
lim»* artnership. The certificate provides notice of who is a general partner, not
who is 1 limited partner.

Section 6 of the bill changes the section on the admission of limited partners. The
section is amended (1) to add subsection (a), and (2) to delete a subsection that
provided that new limited partners are added by amending the certificate of limited
partnership. These changes result from the changes made to the certificate of limited
partnership. Under those changes, limited partners are no longer required to be
identified in the certificate.

Section 7 of the bill indicates that a person who makes certain contributions to a
limited partnership is liable as a general partner to certain third parties until either
of two listed events occurs. Rewrites the second event to refer to general partners
and not to limited partners, since the chapter no longer requires limited partners to
be identified in the partnership certificates.

Section 8 of the bill addresses the enforceability and compromise of a partner’s
promise to contribute to the limited partnership. Adds a new subsection (a), and
makes other changes to implement the fact that contribution information is no longer
required to be included in the certificate of limited partnership.

Section 9 of the bill directs how profits and losses of a limited partnership are to be
allocated among the partners. Substitutes a reference to the partnership records for
the reference to the certificate oi limited partnership, since information on the value
of partnership contributions is no longer required to be contained in the certificate.

Section 10 of the bill directs how distributions are to be allocated among the partners.
Substitutes a reference to the partnership records for the reference to the certificate
of limited partnership, since information on the value of partnership contributions is
no longer required to be contained in the certificate.

Section 11 of the bill states the extent and time when a partner is entitled to receive
distributions from a limited partnership. The deletion of paragraph (2) reflects the
changes made in sec. 1of the bill to the information required to be in the certificate
of limited partnership.

Section 12 of the bill establishes when a limited partner can withdraw from a limited
partnership. Since under sec. 1 of the bill the certificate of limited partnership will
contain less information, the section substitutes references to the partnership



Representative Carl Moses
February 9, 1993
Page 3

agreement for the references to the certificate. Requires the time or events of
withdrawal to be specified in written form in the agreement or the section takes over.

Section 13 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership and refers instead to a
written partnership agreement.

Section 14 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership and refers instead to the
records required under AS 32.11.840 as the source of the information.

Section 15 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership. Refers instead to the
partnership agreement as the source of the authority for giving an assignee of a
partnership interest the right to become a limited partner.

Section 16 deletes the reference to the certificate of limited partnership since, under
sec. 1 of the bill, the certificate is no longer required to contain information from
which liabilities of the limited partnership could be ascertained.

Section 17 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership. The section substitutes a
written partnership agreement as a source for determining what events trigger the
dissolution of the partnership.

Section 18 of the bill deletes paragraph (3) from the registration application for a
foreign limited partnership. The same deletion was made for domestic limited
partnerships. Requires the foreign limited partnership to include in its registration
application the name and address of each general partner, the address where
information on the limited partners is kept, and an undertaking by the partnership
to maintain the records.

Section 19. The deletion of AS 32.11.810(3) reflects that information on the
character of the limited partnership’s business is no longer required to be included
in the certificate of limited partnership.

Section 20 of the bill requires a limited partnership to maintain records containing
some of the information that is no longer required to be included in the certificate
of limited partnership.

Section 21 of the bill makes a deletion to reflect that the identity of the limited
partners is no longer required to be included in the certificate of limited partnership.

Section 22 of the bill provides transition provisions for the bill.



Representative Carl Moses
February 9, 1993
Page 4

Section 23 of the Act makes its provisions retroactive to the desired effective date if
the Act is not enacted by the effective date.

Section 24 of the bill provides that the Act takes effect on July 1, 1993, the date when
AS 32.11, the chapter being amended, is scheduled to go into effect.

If | may be of further assistance, please advise.

TLB:glc
93-110.glc
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PLEASE REPLY TO:

JF r~) WALTER J. HICKEL, GOVERNOR

i
i 3 108l W. 4THAVENUE. SUITE20
oo u (Al UVATrQ ANCHORAGE . ALASKA Q05011504
PHONE:
DEPARTMENT OF LAW FAX: (537)276-3697

3 KEY BANK BUILDING
J00CUSHMAN ST.. SUITE 400

OFFICE OF THEATTORNEY GENERAL FAIRBANKS.. ALASKA 997014679
PHONE:  (QOT}-158
FAX:  @O7) 4561317

1 .
March 12, 1993 RS AASR it og ' T

""HONE: 3300

FAX: gggﬁg%ZBL_
s "0/07

Hon. Brian Porter

Alaska House of Representatives

State Capitol Euilding. Room 122
Juneau, AK 99801

Re: HB 112
Dear Representative Porter:

The Department of Law has reviewed HB 112, updating the
Uniform Limited Partnership Act in Alaska.

We find no legal problems. The bill 1is important for
making A.laska"s law consistent with other states that have enacted
the uniform Act on this subject.

We understand that the bill is before your committee. We
would appreciate scheduling of a hearing on the bill.

IT you have questions, please let us know.
Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

By:
Deborah E. Behr
Assistant Attorney General

DEB:cl

cc: Alaska®s Uniform Law Commissioners Delegation
Justice Jay Rabinowitz
Arthur H. Peterson, Esq.
Jerry Kurtz, Esq.
Tam Cook, Esq.
Grant Callow, EsQ-

Kris Lethin, Legislative Liaison
Office of the Governor

Or Lfh'v LETTER
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HB 112: "An Actrelating to limited partnerships; and
providing for an effective date."
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LAW OFFICES

DILLON & FINDLEY
A PROFESSIONAL CORPORATION

cnnis G Biiley One Sealagka Plaza, Suite 202
Ray R Brown meAwa%Hn

Cremna Telephone

Paus L. 0 itton Facsimile g307) 586-3777

W . Findley

Richard D M onkm an

A rdiur

H .

February 11, 1993

ANCHORAGE:

510 L Street, Suite 601
Anchorage, Alaska 99501
Telephone 907) 277-5400
Facsimile (907) 274-9649

SITKA:
514 Lake Street
Sitka, Alaska 99835

Telephone EQO%

Hmmm

Willis Kirkpatrick, Director

Division of Banking, Securities,
and Corporations

Department of Commerce &
Economic Development

P.O. Box 110808

Juneau, AK 99811-0808

Re: SB 66 and HB 112, Certificates of Limited
Partnership

Dear Willis:
In your recent position papers for SB 65 and HB 112, you

suggest that the legislature may wish to consider the following two
possible amendments:

1. Inclusion of a requirement that a Standard Industrial
Classification code (SIC) statement be filed with your
department.

2. Amend AS 32.11.380 to authorize your department to apply
to the Superior Court for judicial dissolution of a

limited partnership.

I have just talked with the legal counsel and legislative
director of the National Conference of Commissioners on Uniform
State Laws, and he suggests that the Uniform Act not be amended in
chese respects. While the SIC idea would not do major violence to
the Uniform Act, it 1is preferable to maintain the national
uniformity, and, since including the SIC code information on the
certificate of limited partnership would necessitate an amendment
of the certificate if the partnership changes the category of its
business, the additional paperwork requirements run counter to the
general thrust of the modern Act. You might wish to consider
adopting a regulation imposing such a requirement for initial
filings, but 1 have not researched your statutory authority to
adopt such a regulation.

As to the i1dea of allowing the department to apply to Superior
Court for dissolution of a limited partnership "when it becomes
known that the limited partnership no longer has any operational
existence,” the NCCUSL attorney pointed out that that would
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constitute a major grant of power to the department. It would
necessitate the partners defending the existence of their
Jartnership in court whenever an administrative official concluded
chat the partnership no longer had ™"an operational existence."
Unlike corporations, which may have perpetual existence, limited
partnerships at, to specify 1In the certificate of Ilimited
partnership ""the latest date upon which the limited partnership is
to dissolve™® (see proposed AS 32.11.010(a)(4), at page 1, line 12
of the bill). Also see existing AS 32.11.370(1). The judicial
dissolution pro/ided for 1in existing AS 32.11.380 provides a
special alternative for partners when one of the normal dissolution
alternatives set out in AS 32.11.370(1) - (@ 1is not sufficient.
Your department®s 1interest in getting what appears to be an
inoperative partnership off the department books would seem to be
outweighed by the desirability of national uniformity on this point
and the public interest in facilitating use of these partnerships
(even those th:t might appear dormant for a time).

I hope that these comments are helpful. Thanks for your
support of the bill.

Arthur H. Peterson
Uniform La*: Commissioner
for Alaska

AHF/mh
cC: Senator Jim Duncan

"NRepresentative Carl Moses



Dennis C. Bailey

LAW OFFICES

DILLON & FINDLEY
A PROFESSIONAL CORPORATION

One Sealaska Plaza, Suite 202

ANCHORAGE:
510 L Street, Suite 601

Ray R Brown funcau, Alaska 9980
Caroline Crenna Telep hone gO Anchorage, Alaska 99501
Paul L. Dillon Fa05|m|le (907) 586-3777 Telephone (907) 277-5400
Thomas W. Findley Facsimile (907) 274-9649
Richard D. Monkman
Arthur H. Peterson SITKA:
514 Lake Street
Tlhswaﬁﬁﬁ7%m
elephone -
February 10, 1993 memm&w 747-3990

Hon. Bill Hudson, Chair HAND-DEL I1VERED
House Labor & Commerce Committee

Alaska State Legislature

Room 108, State Capitol

Juneau, Alaska 99801-1182

Re: HB 112 (limited partnerships)

Dear Bill:

HB 112 (limited partnerships) has bei referred to your
committee, and 1 would appreciate your scheduling a hearing on it
as soon as possible. I understand that Tim Benintendi, of Rep.
Carl Moses® staff, will furnish additional background information.

This bill is a vital element in the completion of the updating
of Alaska®s 1917 version of the Uniform Limited Partnership Act.
It picks up the National Conference of Commissioners on Uniform
State Laws®™ 1985 amendments to the modern Act that were omitted
from the bill passed by the legislature last year (ch. 128, SLA

1992) .

The bill has a July 1, 1993 effective date, which coincides
perfectly with the effective date of last year®"s enactment. So we
will be able to have a completed update of our Uniform Limited

Partnership Act this summer.

The heart of the bill is sec. 1 It substitutes the 'notice"”
form (i.e., "short form™) of the certificate of limited partnership
for the old "long form” certificate. It thus recognizes modern-day
types and uses of limited partnerships, conforms to the national
standard, and facilitates doing business by means of this kind of
entity in Alaska.

//
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Thank you for considering this matter

Yours truly,

Arthur H. Peterson
Uniform Law Commissioner
for Alaska

AHP/mil

cc: Rest of Alaska"s ULC Delegation:
Jay A. Rabinowitz
W. Grant Callow
Tamara Brandt Cook
L.S. Kurtz, Jr.
Deborah E. Behr

ah/ahp/hudaon.110
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Senator Pat Rodey
State Capital, Room 113
Juneau, Alaska 99801-1182

Limited Partnerships

The wundersigned business and tax law practitioners met in
Anchorage on March 11, 1992, to discuss pending legislation. of
particular interest to the group was CSSB 193.

As a group, we strongly and unanimously support your effort to
update Alaska®s Uniform Limited Partnership Act by adoption cf the
1976 version of the Uniform Limited Partnership Act with the 1985
amendments. Wa are equally committed, however, 1In our unanimous
belief that the 1985 amendments should be adopted in tKe Tform
proposed bv the Uniform Law Commissioners (ULC'™), and not with the-
deviations found in CSSB 193Q'Specifically, we believe Section 2<JT
of the 1985 amendments as promulgated by the ULC, which provides
for a shorter or 'notice™ form of certificate of Ilimited
partnership, should be adopted, rather than proposed AS 32.11.010,
which requires substantially greater and more detailed information
and reflects no substantial change from current law. -

We believe a notice fTiling is preferable because the longer
form certificate imposes significant costs and burdens on limited
partnerships with no resultant benefit to third-party creditors of
or investors in limited partnerships.

Financial institutions and others who may extend credit to or
otherwise do business with limited partnerships are iIn a position
to acquire such information from the general partners of a limited
partnership as they deem necessary as a condition to the extension
of credit or commencement of business with the limited partnership.
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Investors in limited partnerships are adequately protected by
the disclosure requirements of the Alaska Securities Act of 1959.
Even 1in instances where an investor transaction is exempted from
the registration requirements of the Act, a prudent Investor has
the ability and incentive to request additional information of the
type provided by the long form certificate prior to investing.

Current practice and the 1985 amendments demonstrate that no
benefit is obtained from the longer form certificate after initial
investment exlLaer. It is common under current law for limited
partners to grant powers of attorney to allow a general partner to
sign certificates, amendments, and even the writing that cancels a
certificate. See Bankston & O"Hara, The Creation. Operation and
Dissolution of a Limited Partnership in Alaska. 2 Alaska L. Rev.
271, 303-304 (1985). This practice is expressly sanctioned by
proposed AS 32.11.040(b). The longer fTorm limited partnership
certificate thus provides no additional protection to existing
limited partners.

Finally, no other Alaska statutory business entity is required
to provide the level of financial disclosure required by AS
32.11.010: no par value stock and essentially ™"notice”™ type
articles of 1ncorporation are permitted by our corporate code;
general partnerships are not required to make any Tilings
reflecting their existence or respective partner contributions.

The limited partnership entity fTulfills a unique and valuably
different role iIn Alaska®s business hierarchy, and should not be
hindered or rendered economically unfeasible at a time when all
investment vehicles are necessary to facilitate a hopefully
recovering economy.

We strongly support your efforts to amend Alaska®s Uniform
Limited Partnership Act and thank you for your efforts. As
business and tax law practitioners, however, we urge you to abandon
CSSB"s deviation from the ULC"s 1985 proposed Section 201 and
instead support adoption of the notice form of certificate of
limited partnership.

Robert C. Brink
Law OFffices of Robert C. Brink
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Fred Zharoff, Chairman of the Senate Rules Committee
Dave Donley, House Judiciary Committee

Max Gruenberg, House Judiciary Vice-Chairman
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A Few Facts About
THE UNIFORM LIMITED PARTNERSHIP ACT

To provide a more Tlexible and stable basi3 for
the organization of limited partnerships,, and help
states stimulate new limited partnership business
ventures.

Completed by the Uniform Law Commissioners in
1976, and amended in 1985. The original Limited
Partnership Act was completed %n 1916 and adopted
in 49 states and the District 0] Columbia.

American Bar Association

Alabama Maryland New Jersey
Arizona Michigan Ohio
-California Montana South Carolina
Connecticut Missouri Washington
low? Nebraska Wyoming
Alaska Kansas Oklahoma
Arkansas . Kentucky Oregon
Colorado Massachusetts Pennsylvania
Delaware Minnesota Rhode Island
District of Mississippi South Dakota
Columbia .. Nevada -Tennessee

Florida. / Now Hampshire Texas

; Georgia ; !; New Mexico Utah
Hawai i New York Virginia
Idaho North Carolina West Virginia
Il1linois North Dakota . . Wisconsin
Indiana =

information regarding the Uniform Limited
please contact John

McCabe or Katie Robinson at 312-915-019S.

(1/15/93)
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REMISED UNFCRM LIMITED PARTNERSHIP ACT

The Uniform Limited Partnership Act (ULPA) was promulgated origi-
nally in 1916. It has been adopted in 45 jurisdictions and, with the
Uniform Partnership Act, is the basis for law regulating partnerships in
the United States. The limited partnership is distinguished from a
general partnership by the existence of limited partners who invest in
the partnership with liability limited to the amount invested. A
general partner is liable individually for all the obligations of the
partnership. In return for limited liability, the limited partner
relinquishes any right of control or management of partnership affairs.

Limited partnerships have become, in 60 years, an important means
of business organization and are used extensively. Over the 60 years of
generally salubrious usage, this form of organization has encountered
some problems. In 1976, a revision has been drafted, based on 60 years
of extensive experience, to improve this method of organization even
more.

The most important changes have been made in the scope of the
l[imited partner's activities vis-a-vis the partnership. Under the
original WPA a limited partner could not contribute services tc the
partnership. He had to contribute property or other valuable obliga-
tions to obtain his status. Under the revision, services may now be
contributed, as well as property or valuable obligations.

The second change regards voting rights. The original UPA did not
deny voting rights to limited partners, but neither did if permit them.
The revision allows limited partners to be granted voting rights in the
partnership agreement. These two provisions both change and enhance a
l[imited partner's status.

When a limited partner can vote and contribute services, the
question of control or participation in management becomes more criti-
cal. The Revised Act, therefore, takes special care in distinguishing
those acts which do not alone determine control. The question of
control is to be answered in the light of all the facts and circum-
stances, but, if the limited partner does singly any of certain things,
he or she is not by that fact liable as a general partner. These things
include being a contractor for or agent of a general partner, consuming
or advising a general partner with respect to partnership business,
acting as a surety for the limited partnership, approving or disapprov-
ing an amendment to the partnership agreement, or voting on certain
specific matters. The object of these specific enumerations is to
prevent unreasonable determinations that a limited partner takes part in
the control of the business.



The original UPA provided only for a certificate of partnership.
It made no mention of partnership agreements. The Revised Act changes
the face of the partnership by changing the emphasis from the certifi-
cate to the agreement. Under the Revised Act, the certificate of
limited partnership is confined princiC!oaIIy to matters respecting the
addition and withdrawal of partners and of capiLal. Other issues that
are important are left to the agreement.

For example, a partner may lend money to and transact other busi-
ness with a limited partnership as if the partner were a total outsider,
except as otherwise provided in the partnership agreement. The partner-
ship agreement determines the distribution of voting rights. The shares
in profits and losses are decTded in the partnership agreement. The
partnership agreement becomes the important working document in the

operation of the partnership.

There are other important changes, also, in the Revised Act. For
example, a central registry is provided for limited partnerships. It is
anticipated that the registrar for corporations and other business
organizations, usuallo?/ the Secretary of State, will also perform the
function for a limited partnership.

Another important addition guarantees limited partners the right to
partnership records, a right not before accorded. This permits a
l[imited partner to protect his or her investment in the partnership by
keeping better track of the business itself.

Also provided is a derivative action by limited partners against
the partnershiﬁ to redress mismanagement affecting a limited partner's
interests. This would be very like a stockholder's derivative suit
against a corporation. O of the historically apparent difficulties of
limited partnerships has been protection of limited partner's rights.
People have been induced to invest only to find that the investment has
been squandered, and nothing could be done until general insolvency.
These changes would curtail this problem.

Another significant, new contribution of the Revised Act is regis-
tration of foreign limited partnerships. Doing business interstate is a
commonality for all business organizations, including limited partner-
ships.  Therefore, the problems of jurisdiction and notice parallel
those of corporations. Accordingly, a registration requirement for
limited partnerships from other states doing business in an enacting
state is established. This is required now in almost all jurisdictions
for a foreign business corporation. The requirement recognizes the
scope of the limited partnership as utilized in the United States today.

The 1916 UPA has served will as the backbone of the law on limited
partnerships. However, usages change, and new problems arise. The old
Act is remarkably resilient, considering the historical record. Its
revision now comes forward as a response to the changes that have
occurred. It is the same business organization, but with characteris-
tics for today's business. It should be good, at least, for another 60

years.
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UNIFORM LIMITED PARTNERSHIP ACT (1976)
WITH 1985 AMENDMENTS

The Comittee that acted for the Natioad Corference of Com-
missiaers on Uniform State Laws in preparing the Uniform Limited
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UNIFORM LIMITED PARTNERSHIP ACT (1976)
WITH 1985 AMENDMENTS

(Additions and Deletions in the Act
are Indicated by Underscore and Strikeout)

PREFATORY NOTE

TWRoviaod Uniform Limited-Parw erehip-Aot adapted by the National Conforonee-of Gommiseion-
ere-on Uniform State Laws in Augustr-1776 In 1976, the National Conference of Commissioners on
Uniform State Laws adopted the first revision of the Uniform Limited Partnership Act, originally
promulgated in 1916. The 1976 Act was intended to modernize the prior uniform law while retaining
the special character of limited partnerships as compared with corporations. The draftsman of a
limited partnership agreement has a degree of flexibility in defining the relations among the partrsrs
that is not available in the corporate form. Moreover, the relationship among partners is consensual, and
feouifeeadegiec-ofpm it y thatforecc thounder some circumstances may require ageneral partner to seek
approval of the other partners (sometimes unanimous approval) under circumstances that corporate man-
agement would find unthinkable. The limited partnership was notintended to be an alternative in all cases
where the corporate form is undesirable for tax or other reasons, and the new 1976 Act was not intended to
make it so. The new-1976 Act clarified clarified many ambiguities and Site filled interstices in the pew
uniform law 1916 Act by adding more detailed language and mechanics. In addition, it effected some impor-
tant substantive changes and additions have been made from the prior uniform law.

The Uniform Limited Partnership Act (19761 with the 1985 Amendments (the 1985 Act) follows the
1976 Act very closely in most respects. It makes almost no change in the basic structure of the 1976
Act. It does, however, differ from the 1976 Act in certain significant respects for the purpose of
more effectively modernizing, improving and establishing uniformity in the law of limned partner-
ships. The 1985 Act accomplishes this without impairing the basic philosophy or values underlying
the 1976 Act, bv incorporating into the structure, framework and text of the 1976 Act rhe best and
most importantimprovements that have emerged in the limited partnership acts enacted recently bv
certain states. Most of those improvements were considered by the draftsmen of the 1976 Act but
were not included in it because of uncertainties as to the possible consequences of such inclusion
under applicable Federal income tax laws. Those uncertainties have since been resolved satisfactori-
ly. and no impediment to incorporating them in the 1985 Act remains at this time.

Article 1 provides a list of all of the definitions used in the Act. integrates the use of limited
partnership names with corporate names and provides for an office and agent for service of process
in the state of organization. All of these provisions are-new- were innovations in the 1976 Act and
were carried over from the 1976 Act to the 1985 Act Article 2 collects in one place all provisions
dealing with execution and filing of certificates of limited partnership and certificates of amendment
and cancellation. When adopted in 1976. Articles 1 and 2 reflected an important change in the prior
statutory scheme: recognition that the basic document in any partnership, including a limited
partnership, is the partnership agreement. The certificate of limited partnership is not a constitutive
document (except in the sense that it is a statutory prerequisite to creation of the limited
partnershipi. and merely reflects the most basic matters as to which government officials, creditors.
and others dealing or considering dealing with the partnership should be put on notice. This
pnncioie is furtncr implemented bv the 1985 Act's elimination of the requirement, carried from the
original 1916 Act into the 1976 Act, that the certificate of limited partnership set out the name,
address and capital contribution ot each limited partner and certain other details re'ating to the
operation of the partnership and the respective rights of the partners. The former requirement
served no significant practical purpose while it imposed on limited partnerships iparticulanv tnose
having large numbers of partners or doing business in more than one state) inordinate administrative
and logistical burdens and expenses connected with filing and amending their certificates of limited
partnership. Manv of the other changes made bv the 1985 Act merely reflect the elimination ot mat
requirement.



