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Notes

1. The authors acknowledge that men rape lesbians as well as 
heterosexual women, and that the consequences of rape itself and 
the encounter with the criminal justice system may be particularly 
devastating for lesbians. Men also assault other men and our 
discussion of survivors' needs is relevant to all survivors.

2. Factors which affect the risk of HIV transmission to the 
survivor include the survivor's general health status, any existing 
genital ulcers, and the violence of the attack and the injuries it 
causes.

3. There has been very little evidence that AZT prophylaxis can 
prevent seroconversion in individuals exposed to HIV. There is a 
high incidence of severe reactions to and side effects from AZT 
use. The drug is toxic and is not universally tolerated by 
individuals who do choose to use it.

4. In the Senate of the State of New York, Senate Bill 3681 
introduced on March 5, 1991 by Senators Saland, Harmon, Holland, 
Levy, Padavan, Skelos and Tully, takes this approach.

5. In the context of AIDS, the terms "at risk" and "high risk" 
stigmatize sexual orientation, ethnicity, economic class or 
culture. "High risk behaviors" is the preferred terminology 
because it describes behavior, such as intravenous drug use, that 
increases the chance of HIV transmission.

6. All newborns of HIV infected women carry passively acquired 
maternal antibodies which may persist up to 15 months of age, but 
only approximately 30 percent of these infants are actually 
infected with HIV. See Committee on Prenatal and Newborns 
Screening for HIV Infection, "HIV Screening of Pregnant Women and 
Newborns," (1991): 26.

7. Senator Bob Dole (R-KA) introduced in the United States Senate, 
S.B. 472, the "Women's Equal Opportunity Act of 1991", on February 
21, 1991. This bill mandates HIV testing of alleged rapists at the 
request of the survivor and provides for enhanced sentences if the 
rapist "knew or had reason to know that he wan infected with the 
human immunodeficiency virus, except where the offender did not 
engage or attempt to engage in conduct creating a risk of 
transmission of the virus to the victim."

8. For example, the National Coalition Against Sexual Assault 
(NCASA) formally voted to oppose all forms of mandatory HIV 
testing. NCASA also voted to stress the importance of the 
availability of free, anonymous or confidential HIV testing and 
counseling for survivors (Mooney, 1990).

The following organizations expressed their opposition to 
mandatory HIV testing of convicted rapists in a letter sent to 
members of the United States Congress on October 16, 1990: Center



for Women Policy Studies, American Civil Liberties Union, B'nai 
B'rith Women, National Organization for Women, National Women's 
Health Network, National Women's Political Caucus, Older Women's 
League, and Sex Information and Education Council of the United 
States.

The following organizations expressed their opposition to 
mandatory HIV testing of alleged rapists in a letter sent to the 
members of the United States Senate on June 18, 1991: Center for 
Women Policy Studies, B'nai B'rith Women, NOW Legal Defense and 
Education Fund, National Women's Health Network, National Women's 
Law Center, Older Women's League, National Association of 
Commissions on Women, Sex Information and Education Council of the 
United States, National Association of Protection and Advocacy 
Systems, National Association of Social Workers, National 
Association of State Alcohol and L’m g  Abuse Directors.
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MANDATORY TEST IN G  OF RAPE DEFENDANTS

The ACLU opposes involuntary testing and disclosure of HIV 
information in all cases, including those involving an alleged 
rape. The violation of the privacy rights and interests of the 
person from whom the information is sought is not outweighed by a
benefit to the rape victim. The results of an HIV test are, on
close examination, virtually irrelevant to the person who has to 
decide whether or not to seek immediate treatment to prevent 
infection after exposure.

In cases of rape, the person arrested or even indicted may
not, in fact, be the rapist. In such a case, testing the
defendant not only violates his entitlement to the presumption of 
innocence as well as his privacy rights, but also misleads the 
victim. Consider the possibility that the defendant may test 
negative and not be the rapist after all. The real rapist may 
have been infected and the victim exposed. An innocent 
defendant's negative test will lure the victim into believing she 
is safe when she should seek further information or treatment.

Even assuming for the sake of argument that the person 
indicted is the rapist, there remains the very real possibility 
of a false negative, which, of course, also exists in cases of 
occupational injury. Given that possibility, the rape victim or 
the injured worker cannot rely on a negative test in making a 
decision about immediate treatment. Under the circumstances, it 
is of little, if any, value to know for certain that the person 
tested positive.

When the rights of victims and defendants conflict, there 
must be a careful and sensitive balancing of the constitutional 
concerns involved in a particular situation. However, there is 
no conflict in this situation. There is no n'*ed to balance here. 
The victim's health is not advanced by trampling a defendant's 
rights.

A variety of provisions to mitigate the harm to the person 
involuntarily tested have been suggested but do not achieve the 
goal. For example, giving the person tested the option not to 
learn the results is cruel. It is, at best, more difficult and 
may be impossible to resist learning the known than to keep the 
information unknown in the first place. Moreover, imagine the 
situation of someone who elects not to be informed of the results 
only to have them revealed in the press. Because the press can 
neither be liable for publishing the truth nor compelled to 
reveal confidential sources, there may be no way to punish or 
inhibit public disclosure of this kind

In sum, we believe measures providing for involuntary 
testing of people accused of rape are both dangerous and 
unnecessary.
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Q uestions and a n sw er s about hiv and Rape

1. Can the HIV virus be transmitted during a rape or sexual assault?

HIV can be transmitted through the exchange of blood or other bodily fluids, 

including semen. As it is possible for HIV to be transmitted during consensual sexual 

intercourse (vaginal, anal, or to a lesser extent, oral), it also is possible for HIV to be 

transmitted during a rape or a sexual assault that involves the exchange of bodily fluids. 

Note, however, that although the virus occasionally has been found in tears and saliva, 

no cases of AIDS have been traced to a transmission involving these fluids. If the virus 

has been transmitted, that means you are infected with the HIV virus.

2. What Is the likelihood that HIV will be transmitted during a rape?

The epidemiology branch of the AIDS Program at the Centers for Disease Control 

has estimated that the likelihood of male to female transmission of HIV is of the order of 

less than or equal to 0.2% per episode if the male is HIV infected. It is thought that the 

rate of transmission in the context of a rape m a y  be somewhat higher; because of the 

involuntary nature of a rape, the w o m a n ’s vaginal tract may suffer trauma, thereby 

creating small tears that would facilitate transmission of the virus and other 

microorganisms. Medical researchers stress that the estimated figure of 0.2% may 

change as additional data are collected.

3. If I am Infected with HIV, does that mean I have AIDS?
No. There are ma ny stages between first oeing infected with HIV and developing 

full-blown AIDS. The vast majority of people infected with HIV will experience no 

symptoms of infection, or minor symptoms, for many years. After an average period of 

five to seven years, although perhaps significantly longer for others, people infected with 

HIV will begin to develop increasingly severe symptoms of infection, including the 

opportunistic infections that are the hallmark of an AIDS diagnosis. Current medical 

consensus refers to this full range of symptomatology as "HIV disease."

A C L U  A id s  P r o j e c t  • 1 3 2  W e s t  4 3 r d  S t r e e t  • N e w  Y o r k  • N Y  1 0 0 3 6  • T e l :  ( 2 1 2 )  9 4 4 - 9 8 0 0  ex t .  5 4 *



4 . I s  t h e r e  a  c u r e  f o r  H IV  I n f e c t i o n  o r  f o r  A ID S ?

At this point there is not. However, there is one drug, called AZT, that is available 

to help slow down the progress of the virus. There are two additional anti-virals that are 

expected to be approved for use in the very near future. Equally important, medical 

researchers have developed prophylactic drugs to help prevent or delay the development 

of opportunistic infections in a person infected with HIV; in addition, treatments n o w  exist 

to help deal with such infections when they develop.

5. How do I know whether I have been infected with HIV?

There is a series of tests available that can determine whether you have developed 

antibodies to the HIV virus. It is widely acknowledged today that the presence of the 

antibodies indicates that the person w h o  was tested is infected with the HIV virus. (This 

is not true, however, for a newborn, w h o  m a y  test positive for antibodies which he or she 

has received from his or her mother, but w h o  m a y  not be infected with the virus.) HIV 

antibodies tend to start appearing approximately four to six weeks after exposure, but 

may appear earlier.

6. When should I take a test for H!V antibodies?

You first should be tested immediately after you have been exposed. This is 

suggested for two reasons. First, the sooner you know about your HIV status, the earlier 

you can begin to take an active role in treatment to help keep up your health. Second, 

it will be useful to know whether the source of infection came from the sexual assault or 

rape or whether you were infected prior to the incident. As noted above, HIV antibodies 

tend to start appearing approximately four to six weeks after exposure, but m a y  appear 

earlier; therefore, it is prudent to get a baseline test as soon after the incident as possible.

7. When will I know whether I have become infected as a result of the sexual 
assault or rape? Will there be a time when can I consider myself to be 
healthy?

You should be tested approximately every three months following the incident for 

six months to a year. The majority of people develop antibodies within three months of 

having been exposed to the virus; ninety percent develop antibodies within six months of 

exposure. The vast majority of the remaining ten percent will develop antibodies within



a year of exposure; beyond the one year point, s o me will still "sero-convert," but it is very 

rare to test negative and to be infected beyond one year.

8. If I think I have been exposed to HIV, are they any medical interventions
available to help prevent my being infected with the virus?

S o m e  medical experts suggest that the anti-viral drug, AZT, be administered to the 

patient within 48 hours of exposure and be continued for a period of approximately six 

weeks (although doctors m a y  vary the duration of treatment by a couple of weeks). 

Although administering A Z T  immedia !y after exposure has not been proven to prevent 

infection, this often is the general course of treatment ma de available to health care 

workers who are exposed to the virus in an occupational setting. Animal studies 

examining whether A Z T  is effective in this setting are inconclusive; human studies are 

incomplete. Nevertheless, A Z T  has not yet been discounted as a viable prophylactic and 

is the only form of medical intervention available that ma y work.

9. Are there any side effects to taking AZT as a prophylactic for approximately
six weeks?

In otherwise healthy people w h o  are not already seropositive, doctors have found 

Mat taking AZ T is not likely to result in the types of toxic side effects sometimes found in 

those wh o already are infected with HIV and are taking A Z T  to slow the progression of 

infection. Generally, toxic side effects have been found to be dose and duration related 

and reversible following discontinuation of treatment with the drug. A  non-infected person 

taking a six week course of A Z T  m a y experience some insomnia, fatigue, and flu-like 

symptoms. Again, these effects would end upon discontinuation of treatment with the 

drug. The research on long term effects are not yet known. S o m e  researchers have 

found that when given very high doses of A Z T  (well beyond the doses prescribed for 

humans), female mice m a y  develop vaginal carcinomas. In addition, only very limited 

research has been performed on the effec.' of A Z T  on the male or female reproductive 

systems; as such, its mutagenic and teratogenic effects, if any, are not known. One 

might expect that these more long term side effects would not be found in persons w h o  

take AZT for the relatively short period of time suggested for those who have been 

exposed to the virus as the result of sexual assault or rape.

10. I understand that AZT loses Its effectiveness In people who are seropositive 
after 12 to 18 months; if I am exposed, take AZT, but still become infected, 
will I be able to take advantage of AZT as a form of treatment later in my



»

illness?

AZT loses its effectiveness when resistent strains of the virus develop in a person 
already infected with the virus. Such activity is not expected in a person who recently has 
been exposed to the virus; therefore, it is unlikely that use of AZT as a prophylactic 
immediately after exposure will affect a person’s  ability to use A ZT later in the course of 
illness, if it becomes necessary.

11. Can I transmit the virus before \ know whether I am infected?

If you are infected with the virus, you are capable of transmitting it; this is so even 
if your HIV antibody test com es back negative. Therefore, to protect your partner from 
infection, it is important, if you engage in sexual relations, that you use safer sex 
techniques throughout this period; in fact, unless you know for certain that neither you 
nor your partner are HIV-infected, you never should engage in unsafe sex. If you use 
intravenous drugs, you should avoid sharing works; if you do share works, always clean 
them with bleach and water following each use.

12. What else can I do during this waiting period?

The most important thing you can do is to take care of yourself. You may wish to 
seek counseling. It is important to seek support from your family, friends, and medical 
professionals. Also, this would be a good time to accomplish the elusive goals of eating 
better, getting more sleep, and relaxing more.



FIRST IN THE FIGHT 
A G A IN ST AIDS
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Judith I. Avner, Chairperson
Governor's Task Force on Rape and Sexual Assault 
New York State Division of Women 
Executive Chamber, State Capitol 
Albany, New York 12224

Dear Ms. Avner:

The recent report of the Governor's Task Force on Rape and Sexual 
Abuse has recommended that procedures be implemented that would allow 
for the court-ordered HIV testing of persons suspected of rape or 
other sexually abusive crimes. Few issues in AIDS are as difficult as 
the possibility of transmission occurring through rape. The emotional 
and physical repercussions of the rape itself, coupled with the 
possibility of HIV infection, are devastating to the victim. However, 
GMHC believes that the mandatory HIV testing of suspects is 
inappropriate public health policy and urges that the Task Force 
recommendation be changed.

To determine if mandatory testing is appropriate in this 
instance, it is necessary to balance the effects that forced testing 
would have on both the suspect and public health policy against the 
benefits that the testing would provide to the victim. If a positive 
or .negative test result could provide significant information about 
whether the victim has actually been infected and if there were steps 
that the victim could take to prevent seroconversion after exposure, 
then there would be no question that the interests of the victim would 
outweigh the privacy interests of the suspect and that the public 
health would be best served by requiring testing, with appropriate 
confidentiality protection for the suspect. However, given current 
limitations on medical knowledge, neither of those conditions are 
satisfied through this recommendation.

I .  F o r c e d  H I V  T e s t i n g  o f  S u s p e c t s  w i l l  N o t  P r e c l u d e  t h e  N e e d  f o r  
V i c t i m s  t o  b e  T a s t e d  T h e m s e lv e s

If a suspect tests positive, it will be essential for the victim 
to also undergo HIV testing to learn if she or he has become infected. 
If the suspect tests negative, it is possible that the suspect is 
still infected, but has not yet developed antibodies for HIV. Even 
with a negative test result, the victim would still be at risk. 
Therefore, no matter what test result is received, the victim must be 
tested in order to obtain definitive knowledge of his or her HIV 
status.

Although it may appear as if knowing a suspect's HIV status can

1
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offer a psychological comfort to the victim, such comfort is actually 
artificial and can be dangerous. A negative HIV-antibody test is not 
conclusive proof that a suspect is actually not infected because it 
takes time to develop antibodies. Therefore, revealing a suspect's 
status provides a false sense of security, which may deter a victim 
from testing.

Proper counseling services for the victim regarding the need to 
test, safer sex and needle-sharing practices and referrals for 
emotional and medical support must be provided. Testing should also 
be provided on a voluntary basis, along with appropriate counseling, 
to suspects. After counseling, the suspect may elect to disclose his 
or her test results to the victim, although, as noted, that 
information would have little actual value.

I I .  H IV  T e s t i n g  o f  R a p e  S u s p e c t s  D o e s  N o t  P r o v i d e  I n f o r m a t i o n  t h a t  
w i l l  H e lp  a  V i c t i m  M a k e  I n f o r m e d  J u d g e m e n t s  A b o u t  M e d i c a l  T r e a t m e n t

There has been some speculation that a person exposed to HIV may 
begin prophylaxis with AZT in order to prevent infection. However, 
this hypothesis has not been adequately tested, and there is, as yet, 
no evidence to support it. Preliminary reports show that the protocol 
is ineffective1. According to the conditions of the protocol, it is
believed that it is necessary to begin treatment within 24 hours of
exposure at the latest, in order for the AZT to prevent 
seroconversion2. Therefore, an individual who is interested in 
trying AZT as prophylaxis would not have time to wait for test 
results. In any case, there is little or no evidence of adverse side- 
effects from AZT in persons with healthy immune systems, so there is 
no reason why an individual who wishes to try immediate AZT therapy
could not safely do so.

I I I .  M a n d a t o r y  H IV  T e s t i n g  W o u ld  I n t r u d e  o n  t h e  P r i v a c y  R i g h t s  o f  
S u s p e c t s

The privacy interests of the suspect should not be undervalued.
A bloodtest for HIV is an intrusive process, often with serious 
emotional, social and legal consequences, that should not be forced 
upon someone without consent. Serious questions about the 
constitutionality of the Task Force's recommendation must be raised. 
Can such an intrusion be considered constitutionally sound, especially 
as to a suspect who has not been found guilty of any crime? We regard 
forced testing in this instance to be in violation of the Fourth

1Lange, J.M.A., et al., Failure of Zidovudine Prophylaxis 
After Accidental Exposure to HIV-1, N Engl J Med 1990? 321:1375-7.

2Centers for Disease Control. Public health service statement 
on management of occupational exposure to HIV, including 
considerations regarding zidovudine post-exposure use. MMWR 1990; 
39(sppl RR1).
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Amendment. Furthermore, we do not believe that the confidentiality of 
the suspect can be adequately protected. There is a possibility that 
the suspect's HIV status will become a factor that improperly 
influences the trial. What will the effect of testing the suspect be 
on his or -her family life, mental and physical health, and in his or 
her job? Is it fair to subject the suspect to the possibility of 
discrimination without any proof of wrongdoing on his or her part, and 
in the absence of meaningful benefit to the victim? We think not.

Public health experts, including the National Academy of Sciences 
and the President's Commission on HIV, agree that HIV testing is most 
effective when it is performed on a voluntary basis. The New York 
State Legislature enacted legislation that reflects this policy. New 
York requires that HIV testing be voluntary, confidential and coupled 
with appropriate counseling. Programs which promote mandatory testing 
only serve to re-enforce the stigma that HIV testing is punishment and 
that being HIV positive is something to be ashamed of. This only 
undermines the effectiveness of testing and prevention programs 
overall.

It must be made very clear that in taking this position, we are 
in no way devaluing the devastating position in which a victim has 
been placed. However, we cannot let the fact that the issue is 
emotionally charged replace a rational analysis of appropriate policy. 
If testing the suspect could provide meaningful information about the 
victim's HIV status, and if there was a consequent intervention that 
might prevent seroconversion, then the testing could be justified 
under appropriate circumstances. Unfortunately, these conditions are 
not met. Sound public health policy dictates that HIV testing be 
voluntary, non-coercive and only one part of a broader attempt to 
educated people about AIDS and HIV transmission.

Therefore, we strongly urge that the recommendation allowing for 
mandatory HIV testing of rape suspects be eliminated. Instead, we 
call for effective counseling and referral programs for victims and 
offering testing on a voluntary basis to suspects.

Thank you for your attention in this matter and please feel free 
to call me to discuss this issue in greater detail.

Sincerely,

cc: Governor Mario Cuomo
Hon. David Axelrod 
Hon. Richard Gottfried 
Nicholas Rango, M.D.

David A. Hansell, Esq. 
Deputy Executive 
Director for Policy
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Alaskan AIDS Assistance 
sociation, an Anchorage agency 
which has served more than 200 
clients In the past two years, 
strongly opposes the proposed 
Alaska House Bill 24 to mandate 
testing of suspected rapists.

Rebecca Rogers, executive di- 
^ re c to r, said,“ This bill does not, 

‘ into..take account the nature of

A rapist could test 
negative and still be 
contagious..z ;ir; .v;» ib-jp *.

384 known cases of HIV, as of 
December, 1990. New statistics 
aredueaooa't̂ iâ î'kTfob* ■ 

‘T h e  HIV cases reflect only
^ Jh a . HIV and^AIDSi tee in g  j r a ^ t b o s e  who; have gone Through

state lab faculties," Rogers said. 
"We don’t know the number that 
have used doctors’ offices or pri­
vate labs and tested HIV posi­
tive, but we a re  sure the figure I s . 
a  lot higher." > « |
. Rogers said she considers. 
Alaska's figures for both HIV 

AIDS to be Tow preva-'
C J .

£ e s s .
“A rapist could test negative 

up to six months after the attack  
and still be contagious. If a  rape 
goes on during that time, testing 
won’t necessarily inform the vic­
tim of the infection,

"In  fact, if the victim Is tested 
within the first three months, she.-
could know her situation sooner ~J   ,
than If the rapist Is Im m e tf la ^ X  * Mauraen “Dural* prescient of ; 
tested," Rogers said. The diieo- frour-A’s board of directors, said 
tor said 95 percent of HIV tnfec- „ organization "definitely Is, 
dons show up in the first three t not in favor of this piece of legto- 
months after an  encounter, and Nation” on ground* r f ta m to n 'o T  
the remaining 5 percent in the privacy,applicatianm &  charged ■ 
next th ree months.-?^ ^ . ^ ^ J a t b e r .  t ^ ^ c r n y i c ^ d e f e n d -  

Four-A has never had a rape ant, and 'because "there is o  
victim oeek Its help, she added, .good purpose to  the testing ..
"The only rape we know of that “Why dcn’t everyone
transm itted HIV occurred In convicted for hepatitis B?" Dursl 
prison Outside," she mid. asked. "T hat’s far more likely to ;

d ia g n o se d ,.!* . ® 2 F '
cases of AIDS, Rogers said, and than HIV o. AIDSl
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A ID S - t e s t  b ill  d r a w s  o p p o s it io n
By BRIAN S . AKRE
The Associated Press

JUN EAU — Advocates of 
A IDS victims are lining up 
against a bill that would 
make testing for the deadly 
disease mandatory for con­
victed sex offenders.

The bill would allow an 
offender's victims, as well as 
police, firefighters, ambu­
lance workers and jailers 
who have physical contact 
with the offender, to seek 
court permission to gain the 
test results.

Fa irb anks Republican 
Rep. Bert Sharp, prime 
sponsor of House- B ill 24, 
said the measure would help 
protect victims of sexual as­
sault from further trauma.

‘ ‘Studies indicate that 
fear of exposure to the A IDS 
virus is more pronounced 
when intimate contact is in­
voluntary," Sharp told the 
House Health, Education 
and Social Services Commit­

tee. "To subject a victim to 
the added stress of ‘not 
knowing’ is inequitable and 
cruel justice.”

But at a committee hear­
ing this week, advocates of 
A IDS victims said the bill 
would further traumatize 
victims of sexual assault.

The so-called H IV  test, if 
positive, shows only that a 
person has been exposed to 
the A IDS virus. It does not 
mean the person has ac­
quired immune deficiency 
syndrome.

Mark Tumeo, co-founder -  
of the Interior A ID S Associ­
ation in Fairbanks, also not­
ed the test only indicates if 
the person has the virus at 
the time of the test.

“ A  test four months after 
an assault, the minimum 
time for -exual assault con­
viction after an arrest, w ill 
not indicate whether the per­
son was positive at tne time 
the sexual assault occurred,"

Tumeo said. " It  says abso­
lutely nothing about the sta­
tus of the victim ."

Tumeo said the test is 
"the type of potential state- 
sanctioned violation of per­
sonal rights" that A ID S vic­
tims fear.

Sharp said the courts 
have upheld such testing 
laws in other states, deter­
mining that the govern­
ment’s interest in protecting 
the public outweighs the 
criminal’s privacy rights.

"When it threatens the 
lives of innocent victims, it 
is in the public interest that 
government step in and take 
action,”  he said.

M andatory testing of 
criminals would further stig­
matize all who test positive 
for the virus by associating 
them with deviant behavior, 
Tumeo said.

"The fact is that a person 
who commits rape is less 
like ly to be a carrier than

anyone who has sex with 
prostitutes or is promiscu­
ous," he Said.

Bonnie McCorquodale of 
Fairbanks said sexual as­
sault victims should be en­
couraged to get A ID S tests 
immediately after an as­
sault, and testing the offend­
er is no substitute.

"The motive is a good 
one. Unfortunately, the bill 
w ill not provide any addi­
tional protection for victims 
of sexual assault," she said.

Cindy Smith of Juneau, 
director of the Network on 
Domestic Violence and Sexu­
al Assault, said her group 
has taken no position on the 
b ill. But she suggested it be 
amended to require counsel­
ing for victims when the test 
results are released.

H ES S  Committee Co­
chairwoman Rep. Georgian- 
na Lincoln, R-Rampart, as­
signed the bill to a subcom-. 
mittee for further study.
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D E P A R T M E N T  O F  H E A L T H  A N D

wd S O C I A L  S E R V I C E S

DIVISION O F  PU B L IC  HEAL TH /

P.O. BOX 110610 
JUNEAU. ALASKA 99811-0610 
PHONE: (907) 465-3090

February 17, 1993

Honorable Pete Kott, Member 
House HESS Committee 
Alaska State Legislature 
State Capitol 
Juneau, AK 99811

Dear Representative Kott,

At the House hearing of HB 109 (Blood testing on individuals 
accused of sexual assault) on 9/16/93 I made an error in a 
statement on the disease, Hepatitis B. I wish to take this 
opportunity to correct that misunderstanding and to apologize for 
any confusion that the statement may have created.

Contrary to my statement, although the primary method of 
transmission is through the blood route, Hepatitis B is considered 
to be a sexually transmitted disease.

Hepatitis B is a highly infectious virus that is very stable and
can exist over a month in the dried state. It is not transferred
in the fecal, oral route but is transmitted through blood and the 
sexual process. It can also be transmitted from an infected mother 
at the birthing and through the saliva of an infected person. The 
later is considered one reason for the high incidence of hepatitis 
B in institutions that cared for children who were severely 
mentally retarded.

Hepatitis B immune globulin is available for those who have high 
risk exposures but the preventions of hepatitis B is not definite. 
A Hepatitis B vaccine is available for preventing the disease if 
given before exposure. The vaccine is given in combination with 
the globulin at times after the exposure to maximize the
possibility of preventing the disease.

In view of the transmission of hepatitis B through sexual practices 
it would be reasonable that testing for this disease be included in 
the blood tests mandated under C.S. for H.B. 109.

Thank you for giving me the opportunity to correct any
misinformation that may have been provided earlier.

Sincerely,

Peter M. Nakamura M.D.,M.P.H. 
Director, Division of Public Health

06-f-7BLH
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Reported Rapes in Alaska 1989 through 1991
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P. O. BOX 110300 ■ STATE CAPITOL 
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□  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS
1031 W.4TH A VENUE. SUITE 318 
ANCHORAGE. ALASKA 99501-5993 
PHONE: (907) 279-7434

M arch 10, 1993

T he  H onorab le  Pete  K ott 
H ouse o f  R epresentatives 
A laska State L egisla ture  
P .O . Box V
Juneau , A laska 99801-1182

Re: C SH B  109(HES) (R elating to  b lood tests fo r persons charged  w ith sex
offenses)

D ear R epresentative Kott:

By letter dated  F ebruary  26, 1993, you have asked us to rev iew  C SH B  109(H ES), 
rela ting  to b lood tests fo r persons charged w ith sex o ffenses. In p a rticu la r, you w ish to know  
w hether there a re  poten tia l due process p rob lem s in a llow ing  the co u rt to o rd e r  a  blood test 
w ithou t holding a  hearing on the m atter a t w hich the defendan t m ay be p resen t.

W e do not believe that this p rov ision  p resen ts any constitu tional p rob lem s. 
P roposed  AS 1 8 .15.300(c) authorizes the superio r co u rt to o rd er a  defendan t to p ro v id e  a  b lood 
sam ple fo r testing i f  the court determ ines that there  is p ro b ab le  cause  to believe  that the 
defendan t com m itted  one o f  the enum erated o ffenses and that sexual penetration  w ith  the v ictim  
took  place.

T he “p robab le  cause” standard  set forth  in this b ill is the sam e standard  tha t is 
used fo r  the issuance o f  s&trch w arrants. Search w arran ts  are  un ifo rm ly  issued a t ex  parte  
proceed ings; the defendan t is neither p resen t n o r has any rig h t to be  heard  befo re  the  w arran t 
is issued  and executed. Search w arrants per force invo lve  an invasion o f  the sub jec t’s p rivacy . 
T h e  sufficiency  o f  the p robab le  cause standard  to support search w arran ts  is h ighly  ind icative 
o f  the  sufficiency o f  that sam e standard fo r the issuance  o f  an o rd e r  requ iring  a  charged 
defendan t to subm it a  b lood sam ple for testing. S im ilarly , the  perm issib ility  o f  ob tain ing  search 
w arran ts  in ex parte  proceedings is highly ind icative that an o rd er requ iring  the p roduction  o f  
a  b lood sam ple m ay be issued w ithout prov id ing  the defendan t an oppo rtun ity  to be  heard  on the 
issue.

P roposed AS 18 .15 .300(c) fu rther states: “ In m aking the [p robab le  cause]
determ ination , the court m ay rely on the ev idence p resen ted  at a  g rand  ju ry  p roceed ing  o r

D E P A R T M E N T  O F  L A W

CRIMINAL D IV IS ION
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prelim inary  h e a rin g .” 1 A t a prelim inary  hearing , the p rosecu tion  bears the burden o f  
estab lish ing  that there is p robab le  cause to believe that the a lleged  o ffense  was com m itted  by the 
defendan t. C rim inal R ule  5 .1 (h ). T he defendant has the righ t to be p resen t a t th is hearing and 
m ay cross-exam ine the w itnesses against him . C rim inal R ule 5 .1 (b ). T hus, to the ex ten t that 
the  c o u rt relies upon ev idence that w as presented at a  p relim inary  hearing , the defendan t had the 
opportun ities  to  be p resen t and confron t the evidence against him  a t that hearing; a  second such 
oppo rtun ity  need not be provided.

T he  defendant does not have the opportun ity  to be  p resen t a t a  grand ju ry  
p roceed ing . O ur constitu tion , how ever, provides a lternative  safeguards to secure  defendan ts’ 
righ ts . T hus, a grand ju ry , w hich is com prised o f  eighteen perso n s, hears the ev idence against 
the defendan t and applies a  standard at least as strict as the “ p robab le  cau se” standard  used in 
p re lim in ary  hearings (w hether “all o f  the ev idence taken together, if  unexplained o r  
uncon trad ic ted , v/ould w arran t a conviction o f  the defendan t”). C rim inal R ule  6(q). T o  the 
ex ten t that this proceeding  is sufficient to ju stify  the m ain tenance o f  felony charges against the 
d efendan t, w ith the appreciab le  loss o f  liberty  entailed th roughout those p roceed ings, w e believe 
tha t it is also su fficien t to ju stify  an o rder requiring the  defendan t to p rov ide  a b lood  sam ple fo r 
testing .

F in a lly , w e note that proposed AS 18 .15 .310(f) specifies that “ the resu lts o f  tests 
o rd ered  under AS 18 .15 .300  -- 18 .15 .330  are not adm issib le ev idence  in  a  crim inal o r  juven ile  
p ro ce e d in g .” A lthough w e do not believe that this prov ision  is constitu tionally  required , it 
fu rth e r  reduces any concerns that m ay ex ist regard ing  the lack  o f  a  new  ev iden tiary  hearing on 
the  issue  o f  w hether a  blood test should be ordered. A  defendan t w ould  have a  g rea ter in terest 
in  challeng ing  an o rd er to  p rov ide  a  blood sam ple i f  that sam ple  could  be used as evidence 
aga inst h im .2

In sum m ary , w e find no constitu tional im ped im en t to this b i ll ’s provision 
au tho riz ing  the cou rt to  rely  upon a  prelim inary  hearing an d /o r g rand  ju ry  p roceed ings in m aking 
the  fac tual de term inatio :, that there is p robable  cause to believe tha t the defendan t com m itted  one  
o f  th e  enum erated  o ffenses and that sexual penetration w ith the v ictim  to o k  p lace.

Y ou also  w ish to know  w hether the defendan t’s p rivacy  in terests a re  sufficiently  
safeguarded  by  p rov id ing  that unauthorized disclosure is pun ishab le  by  con tem pt o f  court. W e

1 W e w ould  like this sentence to  be  am ended to explic itly  acknow ledge that the  court m ay 
re ly  exclusive ly  on such evidence.

2 W e note that there  is nothing in this bill that w ould p reven t a  p rosecuting  a ttorney  from  
ob ta in ing  an independen t o rder fo r the provision o f  a  blood sam p le  u nder C rim inal R ule  16.
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T he H o n o rab le  P ete  K ott M arch  10, 1993 
Page 3

believe that th is is sufficient. T o  the ex ten t that the c ircum stances ju stify  the invasion  o f  the 
d e fendan t’s p rivacy  rights in the first instance by requ iring  the p roduction  o f  a  b lood  sam ple for 
testing , the d e fen d an t’s additional privacy  in terests in  restricting the d isclosure  o f  the test results 
a re  adequately  p ro tec ted  by the provision in this b ill p roh ib iting  unauthorized  d isc losures. W e 
do  no t be lieve  that the defendan t’s righ t o f  p rivacy  is appreciab ly  affected  by w hether a  vio lation 
o f  that p roh ib ition  is treated  as contem pt o f  court o r  is m ade a  new  crim inal offense.

I f  you have further quest ons o r i f  w e m ay be o f  assistance in  any  o th er m anner, 
p lease fee l free to  con tact us.

V ery tru ly  yours,

C H A R L E S E . C O L E
A T T O R N E Y  G E N E R A L

By: I < U i .C>ri3lY a a

M argo t 0 ., 
A ssistan t Attorn

fc n u th
ifey^General

cc: C harles C ole
A tto rney  G eneral

D ebo rah  B ehr 
D ep artm en t o f  L aw

K ris  L eth in  
L eg isla tive  L iaison

R ichard  B urton , C om m issioner 
D ep artm en t o f  P ub lic  Safety

D r . T ed  M ala  
C om m issioner
D ep artm en t o f  H ealth  and Social Services

L loyd  R upp  
C om m issioner 
D ep artm en t o f  C orrections
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For Fiscal Year 1994, States and other Jurisdictions (for convenience hereafter 
referred to as States) must be in compliance with the HTV mandatory testing 
standards for certain offenders established by Sec. 1504 of the Crime Control 
Act of 1990, 42 U.S.G § 3756(f) (hereafter referred to as Section 1804) in 
order to receive continued full funding under the Edward Byrne Memorial 
State and Local Law Enforcement Assistance Formula Grant Program.

The purpose of this worksheet is to assist the States in providing a self- 
assessment of their compliance with Section 1804. It need not be returned.

1. V ictim  R equest.

D o e s  th e  S ta te  s ta tu te  re q u ire  an  H IV  te s tin g  p ro c e d u re  a t  th e  re q u e s t  o f  any  v ictim  
o f  a  sexual ac t fo r w hich th e  p e rso n  to  be  te s te d  w as conv ic ted  in  S ta te  c o u rt (o r  m ak e  
such a te s t m an d a to ry  for all p e rso n s  thus conv ic ted  reg a rd le ss  o f  v ic tim  re q u e s t)?

1/ ^  Y es No

W hat sta tutory section(s), subseciion(s), paragraph (s), o r  sub  p a r a g r a p h ^ )  o r  non-sta tu tory  
m aterials provide  th is authority?

A S  I ? .  I S ’. 3  0 0

2. A d m in is tra tio n  o f  th e  TesL

D o es  the  S ta te  s ta tu te  re q u ire  an  agency  o f  th e  S ta te  (such  a s  a  c o u rt, h e a lth  
d e p a r tm e n t, co rre c tio n a l au thority , e tc .)  to  d irec t th a t  a  tes t b e  a d m in is te re d  in su ch  cases?

Y es N o

D o es  th e  S ta te  s ta tu te  specifically  req u ire  te s tin g  in th ese  cases  fo r  th e  p re s e n c e  o f  
acq u ired  im m u n e  deficiency sy n d ro m e (A ID S ) o r  its p rec u rso r, h u m a n  im m u n o d efic ie n c y  
v irus (H IV ).

t / '  Y es N o

W hat sta tu to iy  section(s), subsection(s), paragraph(s), o r  subparagraph(s) o r  non-sta tu tory  
m aterials provide this authority?

AS \t, I S'. 3 0 0  Cc.)

A s  \S r. ' S ’ . S I O  i

W m t r



c r

D oes the  S ta te  s ta tu re  req u ire  p ersons to be tes ted  w ho  have  b e e n  co n v ic ted  u n d e r  S tate  
law o f  a  d e fin e d  sexual act?

  Y es, in all e ases  .. ■ Y es, but only a t the  re q u e s t o f  a  v ictim   N o

D o es  this e ith e r  specifically  o r by defin itional inclusion  e n c o m p a ss  p e rso n s  fo u n d  guilty o f 
th e  o ffen se  by a  ju ry  o r  court, as well as those e n te r in g  a  p le a s  o f  gu ilty?  (N ote: Because  
Q uestion  6 below  concerns the definition o f  juven iles  as persons “convicted , ” p lea se  disregard 
tha t issue fo r  Q uestion  3).

i / ^  Y es N o

3. The Person to be Tested.

W hat sta tu tory section(s), subsection(s), paragrapli(s), o r  subparagraph(s) o r non-sta tutory  
m ateria ls p rovide  th is authority?

A s  i?,ir.3oo
( c f .  A S  11 • | . M / O -  i l . M i . M M O )

4. D isc lo su re  o f  th e  T est R esults.

D o e s  the  S ta te  s ta tu te  p rov ide  for d isc losure  of tn e  ter* re su lts  to  the  b o th  th e  victim  
and  th e  p e rso n  te s te d ?

i /  Y es  N o

W hat sta tutory section(s), subsection(s), paragraph(s), or subparagraph(s) o r  non-sta tutory  
m ateria ls provide th is authority?

A S  I S  . v S \  Z o o  6 d )

5. V ictim  S erv ices.

D o e s  the  S ta te  s ta tu te  p rov ide  for m aking  the  fo llow ing  serv ices a v a ila b le  to  the 
v ictim s o f  these  sexual acts a t th e ir  request:

1. C o u n se lin g  regard ing  H IV  disease?
tX* Y es  N o

2. H IV  te s tin g  in acco rdance  with ap p licab le  law ?
^  Y es  N o

3. R e fe rra l for a p p ro p ria te  health  care  and  su p p o rt se rv ic e s?
Y es  N o

W hat statutory section(s), subsect ion (s), paragraph (s), or subparagraph  (s) o r  non-sta tutory  
m aterials provide th is  authority?

A S  I S'- i S - . 3  (O  C U.^ -  A S  1 8  • i S ' . ' S i o  C \)
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W h at a re  the  so u rc e s  o f  the funds to  pay  fo r  th e se  se rv ices?
T̂ ep-V. o.f He^ i-fA h Socl £l 'ierj.c.ei

(-pes-V p-sv A ^  or«Ur «*T ^  C o ^ V

W hat sta tu tory section(s), subsection(s), paragraph(s), or subparagraph(s) o r n on -sta tu to ry  
m ateria ls p rov ide  th is  authority?

A S  1 ^ - 1  S ’- 3 2 0  
A S  iS.^io

6. D e fin itio n  o f  th e  te rm  “ conv ic ted”  as  in c lu d in g  Ju v e n ile s .

D o e s  th e  S ta te  s ta tu te  req u ire  H IV  te s tin g  fo r ju v e n ile s  w h o  hav e  b e e n  a d ju d ic a te d  
u n d e r  S ta te  law  o f  com m itting  sexual acts a s  it  d o es  w ith  a d u lts ?

i /  Y es N o

W hat sta tu tory section(s), subsection(s), paragraph(s), or subparagraph(s) o r n on -sta tu to ry  
m ateria ls p ro v id e  th is authority?

A S  \% . I S . l O O

7. D e fin itio n  o f  th e  te rm  “ Sexual A ct.”

D o e s  the  S ta te  s ta tu te  define  “sexual a c t” as hav ing  th e  m ea tiin g  (e i th e r  l ite ra l  o r 
a p p ro x im a te )  as  th a t  g iven the  term  in 18 U .S .C . § 2 2 4 5 (2 )(A ) o r  (B )?  (S ee  D iv is io n  7 o f  
th e  “ G u id e  fo r th e  S ta te s ” ).

l/  Y es  N o

W hat sta tu tory section(s), subsection(s), paragraph(s), o r  subparagraph(s) o r non-sta tu tory  
m aterials p ro v id e  th is authority?

A S  M A l . m O  -  I 1 .<4 I. 4*40
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"Asbestos Disposal: A Legislative Primer"
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(V o l. 16, No. I )  (ISB N  1-55516-300-9)
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"State Cutback Management: Proposals fo r F isca l Year 1991 
and F isca l Year 1992"
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"Distance Learn ing : New Technology and New Potential"
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TESTING SEX OFFENDERS FOR HIV

"The public good to  be achieved m ust be balanced against the  costs o f the policy."
Larry G ostin, The Politics o f  A ID S , 1989

INTRODU CTIO N

In the U n ited  S tates each y ear betw een 1973 and 1987 som e 155,000 w om en reported  they 
had been  raped. (1, p. 7) A lthough rap e  is no t solely a crim e against wom en, national statistics on 
hom osexual rape  a re  not available. All victims o f sexual assault (o r  survivors, the  term  som e 
advocacy groups such as the  C en te r for W om en Policy Studies p refe r) suffer physical and 
em otional traum a. (2) W hen the fear o f being infected with the hum an im m unodeficiency virus 
(H IV ) is added, the em otional bu rden  increases. Because the victims not only have been  assaulted 
but also possibly th rea tened  with a deadly disease, they often w ant to  know if th e ir assailant is 
infected with H IV , and public sen tim ent tends to  support requiring th e  accused to  undergo H IV  
testing.

S tates feel p ressure  to  respond with legal rem edies. O ne option is to  requ ire  offenders to 
be tested  for H IV  infection (th e  p resence of H IV  antibodies) so that victims m ay have the 
inform ation. F edera l legislation passed in 1990, the M artin am endm ent to  th e  C om prehensive 
C rim e C ontrol A ct o f 1990 (P.L. 101-647), p re ^ u re s  states to require H IV  testing o f convicted sex 
offenders at the victim ’s request o r lose 10 percent of their victim’s assistance funds.

Still, questions exist about the  usefulness o f testing and the  legality o f m andatory testing. 
Being infected with H IV  is no t a crim e; infection only becom es relevant to  crim inal proceedings in 
the cases involving reckless endangerm ent, such as assault with in ten t to  infect o r deliberate 
transm ission of the  virus.

The sta tes have the task o f balancing the rights of victims and  defendants. T o do so, 
legislators need to conduct careful research  about the issues and involve rap e  victim assistance 
groups, o ther relevant com m unity organizations and public health  agencies, as well as legal 
counsel. As L arry  G ostin , executive d irec to r o f the A m erican Society o f Law and M edicine, 
asserts, "The public good to be achieved m ust be balanced against the costs of the policy [including] 
. . . the invasion o f hum an rights, th e  financial cost or the  practical burdens o f the policy." (3, p. 
1020) This rep o rt exam ines som e of those policy costs, focusing on issues for legislators to 
consider regarding H IV  testing. T he  issues include both practical and legal quesiions about 
requiring  H IV  tests for sex offenders.

PRACTICAL CO N SID ERA TIO N S ABOUT HIV TESTIN G

T ests for H IV  infection screen  for antibodies produced by the  im m une system ’s response 
to  HTV, not for the  virus itself. T he usual testing procedure is to screen with the ELISA  (enzyme- 
linked im m unosorbent assay) and then  to confirm  positive results with the m ore labor intensive 
W estern blot test. (4, p. 261-2) T esting  sex offenders for HTV raises a num ber o f questions, 
including the sm all risk  o f transm ission, the  reliability of the  tests, the  usefulness o f the 
inform ation a rd  the  cost.

T he risk o f transm ission o f HTV from  a single sexual assault. H IV  is transm itted  through 
•he transfer of body Quids such as sem en and blood. T he risk of HTV transm ission from  a single 
;exual encounter is relatively low. C urren tly  available data  suggest a t m ost a l-in-500 chance o f
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infection from  a single m ale-to-fem ale exposure if the m ale is infected. (5, p. 2429 and 6) Risk 
m ay be som ew hat h igher if tissue dam age occurs, as may be likely in cases o f forcible rape. O f 
those who died from  A ID S-related  illness betw een 1981 and 1990, only 3.6 percen t (3,587) were 
infected through heterosexual contact. (7) T he m ost recent C en ters for D isease C ontrol data 
a ttribu te  10,011 (6  percen t) o f all known AIDS cases in the  U nited  S tates to  heterosexual contact.
(8) No cases o f H IV  transm ission from  rape  have been reported  in the  U n ited  S tates and only one 
in G reat B ritain. (9, p. 36 and 10, p. 2)

Reliability o f HTV tests. M ost individuals with detectable antibodies a re  assum ed capable 
o f transm itting infection. C u rren t tests are  qu ite  reliable, bu t no test is 100 percen t so. (4, p. 260) 
Especially in low-risk populations, there  a re  significant problem s with false positive results 
(positive tests w hen the  virus is not p resen t) and false negative results (negative tests when the 
virus is actually p resen t). (4, p. 263) Test results vary am ong laborato ries and a re  vulnerable to 
subjective in terp re ta tion . M ost infected people test HTV-positive w ithin four to  six weeks after 
exposure, bu t som e m ay not test positi. for up to  six m onths, possibly longer, because tests 
m onitor antibodies produced  in response to the  virus ra ther than the  actual p resence o f  the  virus. 
T here  is hope for m ore  reliable tests in the future.

U sefulness o f testing inform ation . Sexual assault victims might w ant inform ation about the 
accused offender’s H IV  status for two prim ary reasons: concern for their own health  and concern 
for the health  of th e ir sex partners. T he victims and their sex partners  would be relieved to know if 
the  offender did not test HIV-positive. If the offender tested  HIV-positive, victim s would w ant to 
know quickly to in itia te  preventive m edical action and to  pro tect their partners. A  pregnant 
wom an or a w om an considering pregnancy has a particularly com pelling need to  know the 
offender’s H IV  sta tus so she can m ake inform ed decisions about the  health  o f he r fu tu re  children. 
Testing the victim will not give useful, reliable inform ation im m ediately afte r the  assault, because 
the  virus can have an  incubation period  of six m onths or m ore.

A  victim m ight request trea tm en t with A Z T  (ziduvodine), which is used to  delay the 
progression from  H IV  infection to full-blown A ID S and to increase the length and quality of Life of 
infected patients. Som e physicians recom m end im m ediate adm inistration of A Z T  as a prophylaxis 
to healthcare w orkers who have been  exposed to  HIV, but no studies to da te  have proven the 
effectiveness of A Z T  as a preventive m easure. T he U.S. Public H ealth  Service recom m ends that 
physicians and exposed individuals (but not specifically victims of sexual assault) m ake decisions 
about the use of A Z T  based on risk o f infection, tim e elapsed since exposure, and counseling about 
the risk of toxicity and the uncertain ty  about the effectiveness of the  m edication as a preventive 
m easure. (11, p. 7)

T im e also is an issue. Because early in tervention m ay be m ore effective (if A Z T  
intervention is beneficial a t all), testing  and com m unication o f test results to the  victim need  to  be 
com pleted as quickly as possible after the assault. W aiting until conviction, which can take up to 
th ree  years, decreases the usefulness o f the inform ation to  the  victim. Testing all accused 
offenders may solve this problem  but raises legal questions. If  the offender is n o t tested  prom ptly, 
then  testing the victim  provides a t least as much useful inform ation to  the  victim, because it may 
show the actual p resence  o r absence o f the virus. (12, p. 264)

Cost and paym ent o f m andatory  o r court-ordered  te s tin g  T esting  costs vary widely, 
depending on w hether testing is done in bulk, as through a sta te  health  departm en t, o r individually, 
by private physicians. C osts also depend on the num ber of tests required , determ ined  by 
prelim inary test results and the  individual’s risk factor(s). Costs for tests in bulk a re  estim ated  at 
S3 to  $15 for the  ELISA  and $25 to  $40 for the W estern blot assay. Individual tests are 
substantially m ore expensive, averaging $50 to  $75, and can cost as m uch as $200.
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Only a few sta tes  have laws th a t provide for paying for testing, and none unconditionally 
pays for a victim ’s testing. F lo rida draw s on general revenue funds. K ansas, Ohio, South  C aro lina 
and V irginia dem and  repaym ent from  the  convicted offender, e ith e r  directly or as p a rt o f the 
c o u rt’s judgm ent. I f  the  defendant is indigent, then  the state , m unicipality o r county pays. O regon 
uses C rim e Victim  C om pensation  funds. M issouri’s D epartm en t o f H ealth  pays for the victim ’s 
test if the defendan t tests HTV positive, and  Idaho pays only to  th e  extent that the  Legislature 
appropria tes  specific funds.

LEGAL CO N SID ERA TIO N S ABOUT HIV TESTIN G

T he F ourth  and  F ou rteen th  A m endm ents to  the U.S. C onstitu tion  raise  two m ajor issues 
concerning m andatory  testing o f offenders and non-voluntary disclosure o f test results to  victims 
and o thers. T he F ou rth  A m endm ent guarantees protection o f th e  individual from  unreasonable 
searches and seizures and requ ires tha t search w arrants be based  on probable  cause. T he 
F ourteen th  A m endm ent is concerned  with personal liberty, restric tions on sta te  action and  the 
right to  privacy.

R easonable search . O btain ing  a blood sam ple for HTV testing  is a "search" under federal 
law. T he U.S. Suprem e C ourt’s in terp re ta tion  is tha t the reasonableness o f a search is determ ined  
"by balancing the  governm ent’s need to  conduct the search against th e  invasion which the  search 
entails." (13) W arrantless adm inistrative searches may be allowed in non-crim inal proceedings 
when the  governm ent’s in terest in protecting public safety outw eighs the  individual’s privacy 
interest. (14) T h e  uncertain ty  surrounding  H IV  test accuracy and the  decreasing usefulness o f the 
offender’s test results over tim e may w eaken the case that testing p ro tec ts  public safety in term s of 
sexual assault victims.

Privacy. D iscrim ination against HTV-infected individuals is a serious problem . T here  are 
concerns about fairness of trials and trea tm ent in correctional facilities. Knowledge that an 
individual was tested , regardless o f the  results, can be damaging. P erhaps m ore im portant, if the 
defendant is tested  before  conviction, it may prejudice the  presum ption  of innocence. O n the 
o ther hand, if testing is restric ted  only to convicted sex offenders, it fails to  allow for early m edical 
in tervention and provides little physical o r em otional benefit to the  victim .

C ourt-o rdered  testing . If  a court receives the defendan t’s w ritten , inform ed consent to  test, 
o r  if a court weighs the  need for testing against the right o f the defendan t and finds cause to  test, 
then  th ere  are  few er constitu tional constrain ts on testing. A  C onnecticu t law (S.B. 812, 1989), 
although not specifically d irected  at sex offenders, is an example o f legislation tha t balances public 
need  and legal pro tec tion . Before a court may issue an o rder fo r testing, it m ust find clear and 
im m inent danger to  th e  public health  o r the  health  of ano ther person . In addition, the  person  
requesting  testing m ust dem onstra te  a compelling need that cannot be m et by o th er m eans. To 
assess "compelling need," the court m ust weigh the need  for the test resu lt against the  test subject’s 
privacy in terests and  the  public in terest, which may be poorly served by involuntary testing. (15, p. 
61) T he problem  with these p rocedures is how long they take.

O PTIO N S O TH ER THAN HTV TESTIN G  O F  TH E O FFEN D ER

T he Presidentia l Com m ission on the HTV Epidem ic and o th ers  concerned  with the needs 
o f assault victims have recom m ended focusing on the  victim ’s needs and health  status, providing 
H IV  and rape  counseling, and m aking m edical care available. (2,16,17,18)

W hen reason exists to  suspect HTV transm ission from  an assault, testing the victim, and 
retesting over the period  of incubation, is the most reliable source o f  inform ation. (19, p. 1632) In
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addition, the  victim m ay b e tte r benefit from  an im m ediate assessm ent o f the risk status o f  the 
accused offender, with o r w ithout HTV testing, to  the extent possible w ithin the legal lim its of 
confidentiality. T he  victim  also needs to know the  latest inform ation about preventive m easures, 
such as A Z T  trea tm ent.

T he C en ters  fo r D isease C ontro l recom m end that pre-test counseling include inform ation
about:

f' T he risk o f infection;

► T he  lim itation o f the  test results;

► T he  consequences o f  a positive test result, such as concerns about insurance, 
em ploym ent and housing discrim ination; and

► M easures to  prevent the  spread o f  the virus.

STATE RESPO N SES

A s o f M ay 1991, a t least 23 states had passed laws concerning HTV testing of sexual 
offenders. In addition, a t least 70 bills about this issue were proposed in 26 states during the 1991 
legislative sessions.

St tes have taken  different approaches to  concerns about sex assault. Som e have 
em phasized the rights o f  victims, o thers the rights o f defendants. C a lifo rn ia ’s and New Y ork’s laws 
tend  to illustrate the range.

C alifo rn ia  (S.B. 1007,1988 and S.B. 2643,1989) places g rea ter em phasis on victim s’ rights. 
O ne law m andates H IV  testing o f convicted sex offenders. A no ther requ ires the court to issue a 
search w arran t to  obtain a blood sam ple for HTV testing from  a person charged with sexual assault 
w hen there  is p robable cause to believe there  was a transfer of body fluids. Counseling for both 
the victim and the  accused is required . If  the test is positive and confirm ed, the victim is notified. 
The victim is im m une from  civil liability for disclosing the inform ation as necessary to  pro tect the 
health  and safety o f self, sex pa rtne r(s) and family. (12, p. 244 and 16, p. 1625)

New York’s A ID S Testing and Confidentiality Law [NY PUB. H e a l t h  L a w  2781.1], which 
does not specifically address testing sex offenders, protects the  rights o f the defendant while 
v/eighing the needs o f the  victim. It does not give the  victim the  right to  have the  defendant tested. 
The person  to  be tested  m ust give w ritten, inform ed consent unless the  tes t is au thorized  by law. 
T he court m ust weigh th e  victim ’s needs against the  defendant’s privacy in terests and  find "clear 
and im m inent danger" to  the  victim ’s life o r health  before ordering  testing  or disclosure o f test 
results to the  victim. A ny fu rther disclosure o r redisclosure is prohibited . (12, p. 259 and 16, pp. 
1627-29)

T he A ppendix contains a chart o f sta te  laws concerning HTV testing  o f  sex offenders and 
their provisions on the  issues addressed in this report. T he following is a sum m ary o f the
provisions:

► T esting  R equirem ents: fourteen  states (CO, FL, rD, IL, IN, MS, M O, NV, ND, OH , 
O R , SC, W V) requ ire  testing for convicted or, in som e cases, charged sex 
offenders; 11 sta tes (AK, A Z , CA, FL, GA, KS, MI, O R , TX, VA, W A) requ ire  a court 
o rder, som e only a fte r  failure to get the accused’s consent.
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► T im in g : A t least nine sta tes (CA, CO , FL, G A  ID , NV, O H , TX , V A ) allow testing at 
the  tim e o f  a rres t o r a fte r  charges have been  filed, as opposed  to  a fte r  conviction. 
F our o f  them  requ ire  the  victim to  tirst request the  testing.

► Access to  T est R esults: A lm ost all sta tes w ith testing  laws m ake results available to 
the  victim  and  the  accused as well as to  public health  au thorities. In  som e states the 
court an d  penal system  also have access to  the  results.

► P enalties  fo r U nau thorized  D isclosure: T h re e  s ta tes  (A Z , KS, O R ) consider it a
m isdem eanor to  reveal test results to  anyone not legally au thorized  to  have access. 
P enalties include fines.

► C o u n se lin g  Laws in 14 s ta tes  (AK, A Z , C A  FL , G A  IN , KS, ML M N, O H , O R , V A  
W A  W  n] include provisions for counseling the  victim  a n d /o r  the  accused.

► Funding: N ine sta tes (FL , G A  ED, KS, M O, O H , O R , SC, V A ) have included
m ethods o f paying for testing  in their laws. In  O hio  and  S outh  C aro lina  the  accused is
charged fo r testing; K ansas and V irginia pay for testing  and  then  include restitu tion 
through the  convicted person 's  court costs. F lo rida  draw s on general revenue funds, 
and O regon uses crim e victim  com pensation funds.

Legislation p roposed  in 1991 continued to  focus on m andatory  testing  for convicted sex 
offenders and  m andato ry  o r perm itted  testing o f individuals a rres ted  for sex offenses. O ther 
issues under consideration  included victim  counseling and  m ethods o f  paying for testing and 
counseling.

COURT R ESPO N SES

S tate  laws concern ing  HEV testing  o f sex offenders a re  relatively new and have undergone 
little court scrutiny. M ichael Stoy, Idaho  deputy a tto rney  general, says o f his s ta te ’s law that 
requ ires testing o f anyone charged with a sex offense, "I keep w aiting for o u r own law to be 
challenged constitu tionally  . . .  but th ere  has not yet been a definitive nationw ide sta tem ent as to 
w hether som eone can be tested  against their will. I t ’s a F ourth  A m endm ent privacy right balanced 
against a public health  situation." (9, p. 38)

CO NCLUSIO N

R equiring  HTV testing  is one highly visible legislative response to  the  problem s o f sexual 
assault and A ID S. S ta te  policym akers a re  faced with constitu tional issues o f balancing both the 
rights of victim s and  defendan ts and w ith practical concerns about risks, reliability, usefulness and 
costs o f testing. So far, a t least 23 s ta tes  have responded  with a  variety  o f legislative provisions 
concerning testing: m andato ry  vs. cou rt o rdered , before o r a fte r conviction, w ith o r w ithout 
com pulsory counseling, and with various notification procedures. T esting, by itself, m ay not best 
serve policym akers’ in ten t to  assist victims. It m ay provide som e re lie f  to  victims, b u t program s 
that include counseling, m onitoring o f  victim s’ own health  status, and  em phasis on their own well­
being may genera te  g rea te r  long-term  benefits. S ta tes will con tinue to  be involved in addressing 
this highly em otional and  legally difficult issue. Legislators m ay w ant to  consult w ith legal counsel, 
rape victim assistance groups, o th er relevant com m unity organizations and  public health  personnel 
when considering a p p ro p ria te  responses.

NCSL State Legislative Report -5



NOTES

1. C aroline W olf H arlow . "Fem ale Victims o f Violent C r im e /  U.S. D ept, o f  Justice, Bureau
o f  Justice Statistics 7. (January  1991):7.

2. K athleen Stoll, project d irector, C en ter for W omen Policy Studies, W ashington, D.C.,
A ugust 15, 1991: personal com m unication.

3. Larry G ostin . "The Politics o f  AIDS." Ohio State Law  Journal 49 (1989):1017-1058.

4. M ichael J . Barry, Paul D. C leary and H arvey V. F ineberg. "Screening for HTV Infection:
Risks, Benefits, and the  B urden o f  Proof." Law, M edicine a n d  Health Care 14, no. 5*6 
(D ecem ber l986):259-267.

5. N orm an H earst and Stephen B. Hulley. "Preventing the  H eterosexual Spread  o f AIDS:
A re  W e Giving O ur Patien ts the  Best Advice?" Journal o f  the Am erican Medical 
Association  259, no. 16 (A pril 2 2 /2 9 ,1988):2428-2432.

6. Nancy Padian , J. Wiley and W. W inkelstein. "M ale-to-Fem ale T ransm ission o f H um an
Im m unodeficiency V irus (H IV ): C urren t Results, Infectivity R ates, and San Francisco 
P opulation  Seroprevalence Estim ates." Abstract TH P.3-48: 171. P resen ted  at the 
T h ird  In ternational C onference on AIDS, W ashington, D.C., Ju n e  1-5, 1987. C ited by 
H ea rs t (4).

7. "Characteristics o f Persons W ho H ave D ied of AIDS 1981-90." Morbidity a n d  Mortality
Weekly Report 40, no. 3 (January  2 5 ,1 9 9 1):41-44.

8. C enters fo r D isease Control. CD C H IV /A ID S  Surveillance (July 1991).

9. Jan H offm an. "AIDS and R ape: Should New York Test Sex O ffenders?" The Village Voice
34, no. 37 (Septem ber 1 2 ,1989):35-41.

10. "British R ape  Victim  C ontracts AIDS." Report o f the N ational A ssociation o f Crim e
Victim  C om pensation  B oards (N ovem ber/D ecem ber 1990):2.

11. C enters fo r D isease ControL "Public H ealth Service S ta tem en t on M anagem ent of
O ccupational Exposure to  H um an Immunodeficiency V irus, Including C onsiderations 
R egarding Z iduvodine Postexposure Use." Mortality a n d  Morbidity Report 39, no.RR-1 
(January  26,1990): 1-14.

12. David K. M oody. "AIDS and R ape: T h e  Constitutional D im ensions o f M andatory  Testing
o f Sex O ffenders." Cornell Law  Review lb  (1990):238-267.

13. Skinner vs. Railway L abor Executives’ Association, 109 S.Ct.

14. New Y ork vs. B urger, 482 S.Ct.

15. In tergovernm ental H ealth  Policy P ro jec t A  Summary o f  A ID S  Law s from  the 1989
Legislative Session. (A pril 1990).

"Initial R epo rt o f the P residential Com m ission on t h . H um an  Im m unodeficiency Virus 
Epidem ic." (June  24, 1988).

-  N C SL S ta te  Legislative R eport - 6



Lisa Bowleg, A ID S Policy C enter, In tergovernm ental H ealth  Policy Project, G eorge 
W ashington University, W ashington, D.C., July 2 ,1991: personal com m unication.

A m erican  B ar A ssociation Crim inal Justice Section. "R eport to  the H ouse o f Delegates." 
(F eb ruary  1989): 13.

Paul H . M acD onald. "AIDS, Rape, and  the  Fourth  A m endm ent: Schem es for M andatory 
A JD S T esting  o f Sex Offenders." Vanderbilt L aw  Review  43 (1990): 1607-1636.

NCSL State Legislative Report -7



A PPE N D IX
Page 1 of 4

State Laws Concerning HIV Testing of Sexual Offenders (1983-1991)
_ . —  ... 
Requirement for Testing Timing Disclosure

State Statute
Mandatory

Court
Order

Consent
of
Accused

At Arrest 
or When 
Charged

After
Conviction

Who has Access to 
Test Results:

Penalty for
Unauthorized
Disclosure

Counseling
Required
For: Testing Paid By:

Arizona
1990, Chap. 335 (HB 2173) 7(0 7

* Vidim
* Accused
* Dept, of Health Services

Class 3 
misdemeanor 
(Fine <.$5,000)

* Vidim 
•Accused

Arkansas
1989, Act 614 (HB 1496) 7 •Vidim • Vidim

California
1989, Chap. 1360 (SB 2643) 
[Penal Code 1524.1J 
1988, Chap. 1597 (SB 1007) 
1988, Chap. 1582 (AB 3255)

7

7(0 7

7

• Vidim
• Accused
• Those vidim "deems 
necessary*

$1,000 -$10,000

•Vidim
•Accused

Colorado
1988, Ad 18-3-415 (SB 8) 7 7(2)

* Vidim (1)
* Court

Florida
1990. Chap. 90-210 (HB 1115)

7(5)
70) 7

7

• Vidim (1)
• Accused
• Dept, of Health & Rehab.

• Vidim 
•Accused

General 
Revenue Fund

Georgia
1988, Ad 1440 (HB 1281) 

1991, Ad 411 (HB 554)

7

70)
7(15) 7

7(3)
• Vidim
• Court
• Penal Facility
• Dept, of Human Res.

• Vidim

Vidim or arrested 
person, at court's 
discretion

I

r
to
B
a
c
t-wr-*
3’r*
50rt
*8
a
io o

(1) At request of victim/guardian
(2) After preliminary bearing
(3) Within 45 days of guilty verdict, 

guilty plea or no contest plea
(4) Only to extent of funding and 

appropriations

(5) By court order
(6) And 6 months later if first test 

HIV negative (in some cases 3-6 
months later)

(7) Restitution by convicted 
offender (court costs)

(8) All prisoners
(9) For victim if defendant tests 

HIV positive
(10) Treatment of accused required
(11) If indigent, then municipality or 

county or state

(12) If defend̂ '* does not consent 
and after victim has been tested

(13) After conviction if HIV positive
(14) Within 15 days
(15) If defendant does not consent
(16) Sentencing judge
(17) After indictment
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Requirement for Testing Timing Disclosure

State Statute
Mandatory

Court
Order

Consent
of
Accused

At Arrest 
or When 
Charged

After
Conviction

Who has Access to 
Test Results:

Penalty for
Unauthorized
Disclosure

Counsel! ,
Required
For: Testing Paid By:

Idaho
1988, Chap. 45 (HB 432) 

1990, Chap. 310 (HB 638)

J J
• Victim (1)
* Public health 
authorities (5)

* Court
• Victim (5)

State (4)

Illinois
1987, P.A. 85-935 (HB 2044) J J • Judge

Indiana
1988, P. Law 88-123 (SB 9) J J

• Victim
* Accused
• Probation Officer
* Board of Health

• Vidim
• Accused

Kansas
1988, Chap. 230 (HB 2659) J 7(6)

* Victim
* Accused
* Victim’s health care 
provider

* Sedy. of Health & Env.
* Sedy. of Corrcdions

Class C 
Misdemeanor

• Vidim State (7)

Michigan
1988, PA. 471 (HB 4008) 

1988, PA. 488 (HB 5189)

J 7
0 Vidim
* Accused
* Corrcdions Department
* Health Department 51,000- $5,000

• Accused
• Victim, 
after test

Minnesota
1990, Chap. 436 (SB 2046) • Vidim

(1) At request of victim/guardian
(2) After preliminary bearing
(3) Within 45 days of guilty verdict, 

guilty plea or no contest plea
(4) Only to extent of funding and 

appropriations

(5) By court order
(6) And 6 months Liter if First test 

HIV negative (in some cases 3-6 
months later)

(7) Restitution by convicted 
offender (court costs)

(8) All prisoners
(9) For victim if defendant tests 

HIV positive
(10) Treatment of accused required
(11) If indigent, then municipality or 

county or state

(12) If defendant does not consent 
and after victim has been tested

(13) After coovidion if HIV positive
(14) Within 15 days
(15) if defendant does not consent
(16) Sentencing judge
(17) After indictment
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Slate Laws Concerning HIV Testing of Sexual Offenders (1983-1991)
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Requirement for Testing Timing Disclosure

State Statute
Mandatory

Court
Order

Consent
of
Accused

At Arrest 
or When 
Charged

After
Conviction

Who has Access to 
Test Results:

Penalty for 
Unauth< trued 
Disclosure

Counseling
Required
For: Testing Paid By:

Mississippi
1991, Chap. 425 (HB 492) 7 7

* Rape victim & spouse
* Accused & spouse

Missouri
1989, Section 191.226 (SB 138) 7(8) 7

Department 
of Health (9)

Nevada
1989, Chap. 138 (SB 73) 7 7 • Victim (10)

North Dakota
1989, Chap. 181 (SB 2048) 7 7

Ohio
1989, Vol. 143 (SB 2) 7 7 7(6)

• Accused
* Victim (1)
* Penal facility
• Court

•Anyone
tested

Accused (11)

Oregon
1989, Chap. 568 (HE 2030) 

1987, Chap. 600 (HB 2067) 7

7(12) 7 7(6)

7

* Victim
• Accused
• Victim's health care 
provider

* Health Division

Class C 
Misdemeanor

• Victim
• Accused,
at arrest (13)

Crime Victim 
Compensation

South Carollaa
1988, Ratification No. 547 
(HB 2807)

7 7(14)
* Victim
* Accused
* Department of Health

•Accused (11)

Tennessee
1991, Public Chap. 25 (HB 52) 70) 7 • Victim
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(1) At request of victim/guardian
(2) After preliminary hearing
(3) Within 45 days of guilty verdict, 

guilty pica or no contest plea
(4) Only to extent of funding and 

appropriations

(5) By court order
(6) And 6 months later if firs! test 

HIV negative (in some cases 3-6 
months later)

(7) Restitution by convicted 
offender (court costs)

(8) All prisoners
(9) For victim if defendant tests 

HIV positive
(10) Treatment or accused required
(11) If indigent, then municipality or 

county or state

(12) If defendant does not consent 
and after victim has been tested

(13) After conviction if HIV positive
(14) Within 15 days
(15) If defendant docs not consent
(16) Sentencing judge
(17) After indictment
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Requirement for Testing Timing Disclosure

State Statute
Mandatory

Court
Order

Consent
Of
Accused

At Arrest 
or When 
Charged

After
Conviction

Who has Access to 
Test Results:

Penalty for
Unauthorized
Disclosure

Counseling
Required
For: Testing Paid By:

Texas
1987, Chap. 55 (SB 66-XX) 70) 7(17)

* Victim
* Local Health Authority

Virginia
1990, Chap. 957 (HB 815) 7(15)

V
7 7

7

* Victim
* Accused
* Department of Health

* Accused Stale (7)

Washington
1988, Chap. 206 (SB 6221) 7(16) 7

* Accused, 
prc- and 
post-test

West Virginia
1988, Chap. 16(HB303) 7 7 • Victim (5) • Accused

(1) At request of victim/guardian
(2) After preliminary hearing
(3) Within 45 days of guilty verdict, 

guilty plea or no contest plea
(4) Only to extent of funding and 

appropriations

(5) By court order
(6) And 6 months later if fii:J test 

HIV negative (in some cases 3-6 
months later)

(7) Restitution by convicted 
offender (court costs)

(8) All prisoners
(9) For victim if defendant tests 

HIV positive
(10) Treatment of accused required
(11) If indigent, then municipality or 

county or state

(12) If defendant does not consent 
and after victim has been tested

(13) After conviction if HIV positive
(14) Within 15 days
(15) If defendant does not consent
(16) Sentencing judge
(17) After indictment

Source: Intergovernmental Health Policy Project, George Washington University:
A Synopsis of Slate AIDS Laws Envied During the 1983-1987 Legislative Sessions. 
A Summary of AIDS Laws from the 1988 Legislative Sessions.

A Summary of AIDS Laws from the 1989 Legislative Session.

A Summary of the HIV/AIDS Laws from the 1990 State Legislative Sessions. 
Preliminary 1991 information as of May 30,1991.



HIV/AIDS Information and Education Project for State Legislators

N CSL works in partnersh ip  with the C en ters for D isease C ontrol (C D C ) to  educate and inform 
sta te  legislatures on HTV and AIDS trends. C ontinued funding from  the C D C  enables N CSL’s 
H IV /A ID S  Project to serve legislators and their staff as an inform ation resource and a forum  to 
com m unicate with legislative colleagues, experts, and governm ent officials around the country.

Legislators and legislative staff of the na tion ’s 50 states, its com m onw ealths and territo ries  are  
encouraged to  request assistance from  N C SL’s HTV/AIDS Project. T he following services are  
available at no cost to legislators and staff:

o inform ation clearinghouse o technical assistance
o publications o m eetings and w orkshops

T he project is funded through a cooperative agreem ent with the U.S. C en ters for D isease Control. 
F o r fu rther inform ation contact Tracey H ooker, policy specialist, at N C SL’s H ealth  Services 
P rogram  (303/830-2200).

T h e  D i f f e r e n c e  B e t w e e n  H T V  a n d  A I D S

It is im portan t for legislators to understand  the distinction betw een the  term s "HTV" and "ATDS" 
when they fo rm ulate  policies. T here  is an im m ense difference betw een being infected with HTV 
and being diagnosed as having AIDS.

H IV  is the term  for the  virus that dam ages the  im m une system and m ay eventually cripple the 
body’s ability to fight disease. A ID S is the end  result o f H IV  infection. People infected with H IV  
are  diagnosed as having A ID S if they develop certain  serious diseases o r conditions, such as 
K aposi’s sarcom a (a rare  skin cancer), pneum ocystis carinii pneum onia, o r HTV dem entia.

M any m ore people are  infected with H IV  than have developed A ID S. A n  estim ated  one million 
individuals are  believed to be infected. M any H IV -infected  people experience no sym ptom s of 
illness fo r up to 10 years o r m ore. "HIV infection* m ore  correctly d e f i e s  th e  scope o f th e  public 
health  problem  that legislators face today.

S o m e o f  th e  m o st re g u la r ly  m is u n d e rs to o d  p h ra s e s  re la te d  to  H IV :

M isleading More Accurate

Infected with A I D S ................................  HTV infection
A ID S v i r u s .................................................HTV (hum an im m unodeficiency virus)
H IV  v i r u s ................................................... H IV
A ID S t e s t ...................................................HTV antibody test
A ID S a n tib o d ie s ...................................... HTV antibodies
Positive A ID S t e s t ................................... Positive test for HTV antibodies
A ID S tra n sm iss io n ..................................HTV transm ission
A ID S v ic tim .............................................. PW A  (person with A ID S) or

PLW A  (person  living with A ID S) 
High risk g r o u p s ......................................H igh risk behaviors
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H O U S E  C O M M I T T E E  R E P O R T

Date R eferred: January  29, 1993 

Date o f  C om m ittee A ction: 'Q-

(9) )

FU R TH ER  R EFERR A LS: Judiciary
Finance

The H E A L T H . E D U C A T IO N  A N D  SO C IA L SER V ICES C om m ittee considered: HB 109

H O U SE B IL L  NO . 109 BLO O D  TESTS ON SEX  C R IM E  PE R PE T R A T O R S

"An A ct re la ting  to blood tests for persons charged with sex offenses; and p rovid ing  for an effective date."

R E C O M M E N D A T IO N S: 
be rep laced  w i t h ________

Ly] the sam e title 
.[ ] a new  title

[ ] have attached  am endm ents(s) 

[•^j do pass 

f ] do not pass 

[ ] no recom m endations 

[ ] ind iv idual recom m endations 

[ ] additional referral to t h e ____ C om m ittee

A D O PTS: letter o f Intent

A T TA C H ES N E W  FISC A L  NO TE(s): 

['£] fiscal im pact H i - S ^ _________

( D c p i )
A PPR O V ES PR EV IO U S: 

[ ] fiscal n o te ( s )_______

r ,  <•' I
[p] zero fiscal note [ ] zero fiscal note(s)

( D e p t / D d U : )



Bill would allow AIDS testing of rape suspects
By IAN MADER
THE ASSOCIATED PRESS

Sexual assault victims would be 
able to find out whether their sus­
pected attacker carries the virus 
that causes AIDS, under legisla­
tion introduced in the Mouse.

Victims could petition the court 
to have the suspect tested for the 
human immunodeficiency virus, 
known as HIV. If the court found 
probable cause that bodily fluids 
were exchanged, it would have to 
order the test.

The bill is a rewrite of legisla­
tion that died last year. More than 
a dozen states have passed such 
laws. To protect the rights of sus­
pects. some states require a con­
viction before the test can be or­

dered.
No conviction is required under 

House Bill 109, but if the suspect 
were convicted, he or she would 
have to pay for the test. Otherwise, 
the Department of Health and So­
cial Services would pay.

Rep. Pete Kott, R-Eagle River 
and sponsor of the bill, said a neg­
ative HIV test could alleviate fear 
for a traumatized victim. If  the 
suspect carried the virus, the vic­
tim would know of the risk and 
could seek prompt medical treat­
ment, Kott said.

The House Judiciary Commit­
tee is among the panels that will 
review the bill. Rep. Brian Porter, 
R-Anchorage and committee 
chairman, said testing suspects

may be an unnecessary expense.
A negative test for a suspect is 

no guarantee that HIV was not 
passed to the victim, said Porter, a 
former police chief. An attacker 
could recently have contracted the 
virus, but may not be testing posi­
tive yet.

“ A victim would have to get 
tested themselves anyway,”  Por­
ter said. “ Anyone, including vic­
tims of sex crimes, can obtain free 
testing in Alaska."

The state will lose $200,0011 in 
federal aid without such a law, but 
administering the program may 
cost more than that. Porter said.

Among other measures intro­
duced in the Legislature recently

• HB91 and HB107, which would 
issue general obligation bonds to 
pay for public school construction 
and eauipment. HB91 would issue 
$414 million in bonds for rebuilding 
schools throughout the state



STATE OF ALASKA
1S93 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. CSHB 109 (HES)

Revision Dale: February 23. 1993 Department Affected: Department of Law
Title: ‘ ...relating to blood tests for persons charged with sex
offenses.'_________________________________________________
Sponsor Representative Kott______________________________
Requestor: Representative Kott____________________________

BRU: Prosecution. Legal Services
Component Prcsecution - All
Legal Services - Operations

COMPONENT SERIAL NO. 0085 through 0090. 0093

EXPENDITURES/REVENUES:
OPERATING FY 94 FY 95 FY 96 F! 97 FY 98 FY 99

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOL'RCE:
FUNDING:
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
OTHER
TOTAL -0- -0- -0- -0- -0- -0-

FULL-T1ME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

Estimate o f current year (FY93) impact -0- 
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.,- 

------- . is
Prepared by: Richard I. Pegues, Director 
Division: Administrate

Approved by Commissioner: 
Agency: Department o f Law

inistratiye Serviced Division, J ]  /  /

ommissioner: Charles E. Cole, A ttornefGeneral______________

Phone: 465-3672
Date: February 23. 1993

Date: February 23, 1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 11/92 Page 1 of 2



I FISCAL NOTE

STATE OF ALASKA BILL NO. CS 109 (HESI
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

The committee substitute for HB 109, CSHB 109 (HES) , changes the
standard for hearing petitions of victims to request an order requiring that 
blood samples be taken from a defendant, to require (1) that a court find that 
probable cause exists to believe that a crime for which a test may be ordered 
has been committed, and (2) that a court find that probable cause exists to 
believe that sexual penetration took place between the defendant or a minor and 
the alleged victim. The bill further provides that in nr.king these 
determinations, the court may rely on the evidence presented at a grand jury 
proceeding or preliminary hearing. We believe that these changes will eliminate 
virtually all "mini-hearings" and associated discovery efforts that we predicted 
in our fiscal note comments dated February 3, 1993. Consequently, there should 
not be a fiscal impact for the Department of Law.



FISCAL NOTE

Revision Date: February 3.1993________________________

Tit ...relatino to blood tests for poisons charged with sex

offenses.'_______________________________________________

Sponsor Representative Kott ■ __________________

STATE OF ALASKA
1993 LEGISLATIVE SESSION

Requestor. Representative Kott

N o .___
B il l V e r s io n :  C S H B  109 ( H E S )
(H ) P u b l i s h  D a te :  2 /17/~93

Department Affected: Department of Law 
3RU: Frosecution. LeoaJ Services

Component Prosecution - All

Leaai Services • Operations

COMPONENT SERIAL NO. 0085 through 0090. 0093

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES

TRAVEL 1
CONTRACTUAL 1 1
SUPPLIES '
EQUIPMENT 1
IANO 4 STRUCTL'RES 1
GRANTS, CLAJMS 1 1
MISCELLANEOUS 1 1
TOTAL OPERATING ■o. -O- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOURCE:

ING:
1002 Federal Receiots I I I
1003 GF Match I I I
1004 GF I I
1005 GF/Frogram Receipts I I
1006 Gr/MHTTA I .............................................
OTHER I I
TOTAL -0- -0- -0- -0- -0- -0-

FULL-T1ME -0- 4J- •0- - 0 - 1 - 0 -  -0-

PART-TIME 1 !

TEMPORARY 1

Estimate of current yea; (FY93) impact

ANALYSIS: (Attacn a separate page if necessary.)

Pease see tie attached analysis.

p> | r\ )
^ N cnsj.

Precared by: Richard I. Peques. Cirecton
Civisicn: Admmistratrva Sendees Division^ Q

Aocoved by Commissioner 
At /: Department of Law

if
issioner Charles £  Cole. Attorney General

r itcn e : 465-3672
Cate: February 3. 1993

Cate: Feoruarv 3. 1993

FF.£=ARE.R TG PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE CFFiCc
For further distribution information ca ll the Governor’s Legislative Office

Fev 1 i/92 Page 1 of 2



FISCAL N O T E

STATE OF ALASKA
1993 LEGISLATIVE SESSION

ANALYSIS (Continued:

e r a s  w c t f t x )
Al. ■ X

This bill amends AS 13.15 to provide that a defendant charged with a 
violation of the state's sexual assault laws, including a minor subject to a 
juvenile proceeding for committing the same violations, is subject to an order 
of a court to require testing for HIV and other communicable diseases. The bill 
would permit the alleged victim, or the prosecuting attorney at the request of 
an alleged victim, to petition the court for an order to require the testing. 
A court wculd then have to promptly conduct a hearing on the petition. If the 
court finds that probable cause exists to believe that a transfer of blood, 
saliva, semen, or other bodily fluid took place between the defendant, or minor, 
and the alleged victim, the court shall then order the tests.

The Department of Law handles about 200 sexual assault cases a year 
where criminal charges are filed, and where the assault includes conduce that 
would fall within the requirements of this bill. The department also handles 
a somewhat smaller number of sexual assaults involving minors in juvenile 
proceedings that would be subject to this bill.

We cannot predict how many sexual assault victims will request the 
department to petition on their behalf for a court hearing to require HIV and 
other communicable disease testing. If the number is large there could be a 
significant expense for the department. This is because our prosecutors wculd 
have to conduct a mini-trial and present evidence for each petition sufficient 
enough to convince a court that probable cause exists to believe that a transfer 
of blood, saliva, semen, or other bodily fluid took place between the defendant, 
or minor, and the alleged victim.

Defendants would be expected to resist prosecutors' efforts to show 
probable caus§ because of the effect that the hearing might have on their 
eventual defense at trial. In many cases, prosecutors would be required to 
prematurely reveal their evidence substantially earlier than normally required 
by court rule, in order to show probable cause. This could result in an 
additional level of defense discovery, giving the defense first crack at the 
state's case and witnesses.

However, because we cannot predict the number of times petitions will 
be requested, sufficient to warrant fiscal impact funding at any given location, 
fiscal note funds have not been requested.



FISCAL NOTE
STATE OF ALASKA BILL NO. CSHB 109 HESS
1993 LEGISLATIVE SESSION

i s i o n  D a l e :  
T i t l e :  

offenses

A/;s/73
Blood Tests for persons charged with sex

S p o n s o r :
R e q u e s t o r :

Kott
House H ES S

Expenditures/Revenues:

D e p t .  A f f e c t e d :  Health and Social Services
BRU: State Health Services_______
C o m p o n e n t :  Laboratories_________________

COMPONENT SERIAL NO. #291

OPERATING FY94 FY95 FY96 FY97 FY98 1 FY99
PERSONAL SERVICES 1
TRAVEL 1 1
CONTRACTUAL 1 1
SUPPLIES 27.9 27.9 27.9 27.9 27.91 27.9
EQUIPMENT 1 1
LAND & STRUCTURES 1 1 !
GRANTS, CLAIMS 1 i 1
MISCELLANEOUS i i i
TOTAL O PERATIN G 27.9 27.9 27.9 27.91 27.91 27.9

! CAPITAL

REVEN U E FUND S O U R C E

FUNDING: (Thousands of Dollars)
1 0 0 2  F e d e r a l  R e c e i p t s I ! I
1 0 0 3  G F  M a t c h I
1 0 0 4  G F 27.9 27.9 27.9 27 .9 1 27 .91 27.9
1 0 0 5  G F / P r o g r a m  R e c e i p t s ! I

0 6  G F / M H T I A I I
O t h e r I I
TOTAL 27.9 27.9 27.9 2 7 .9 1 2 7 .9 1 27.9

PO SITION S:
FULL-TIME
PART-TIME
TEMPORARY

Estim ate of current year (FY93) im pact None

AN ALYSIS: (Attach a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical 
personnel to perform the requisite counseling and testing, travel for medical personnel to communities where qualified 

: personnel are unavailable, shipment of specimens, cost to ensure chain of evidence, and documentation of procedures 
and test results.

In 1992,339 charges were made for arrests for sex offenses. Using 350 as tf le base, the laboratory costs associated with 
HB 109 is as follows:

Prepared by: Peter M. Nakamura. MD, MPh K £ $ £ ^ ,„  Qy
Division: Division of Public Health

fi - "iroved by Commissioner: Theodore.
_ ,ncy: Department of Health & Social Services

iodore A . Mala, MD, ivIPH

Phone: (9071 455-3090 
Date: JL /  r ff / <3 ^

Date:

(R8V ii/92lS3nsnoJtla/DBR

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E
F o r  fu r t h e r  d is t r ib u t io n  in fo rm a t io n  c a l l  th e  G o v e rn o r 's  L e g is la t iv e  O f f ic e

P a g e  1 o f 2



R e v i s io n  D a te : BILL NO. CSHB 109 HESS

N ALYSIS (com .):

t . ,ost for initial HIV screening @ 516.30/test
5,705

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 293
a positive diagnosis is $93.15/test

3. Cost for screening negative results after the six month window period for 347 @ S16.30/test 5,656

4. Cost for West Blot for the 0.9% of those persons which tested positive after the 6 month 293
window period

5. Cost of Hepatitis B screening @ $16.30/test 5,705

S. Cost of Hepatitis B testing on the 11.2% that will test positive @ $114.10/test 4,473

7. Cost of RPR test for syphilis @ $16.30/test 5,705

TOTAL $27,830



FISCAL NOTE No. 3 _
Bill Version: cshb 10 9 (h e s ) 
(H) Publish Date: 2/17/93

Q apt. A If acted: Correccions_____
SHU: Scacewide Program
Component: Inmace Healch Care

Ravimon Qste ___
Title "A n

f o r  p e rs o n s  c
Sponsor
Requestor C0MP0NE3T SERIAL 80.

(Thousands al Dollars)

posmoNSi

1 OPERATING FY94 FY95 FY98 FY97 FY98 1 FV99 L
§ PERSONAL SERVICES 1
1 TRAVEL 1 1 1 1 1
| CONTRACTUAL 1 1 1
I SUPPLIES 1 1
| EOUIPMEHT 1
E LAND 4 STRUCTURES 1 1
M GRANTS. CLAIMS ~1 1 1
1 MISCELLANEOUS 1 |
i TOTAL OPERATING -0- -0- -o- -0- -0- 1 -0-

*

gj CAPITAL i 1 1

REVENUE FUND SOURCE

FUr^G: nTiousands al Qotttra)
ICÔ .iderai flecsqiu
1003 GF Match
1004 GF
1005 GF/Praqram Recapts 
1005 GFiWHTIA
Other
j TOTAL _ n _ -n_

RJLL-TTME 1 1 i i
PART-TIME 1 i
TEMPORARY 1 1 !

Esaanta of eerrtet year (FYI3J in̂ nC i

ANALYSIS: [Atttdt i separata papa if ncctsxarrl

Prepared bye
Qivuian:

Dana LaTour
Commissioner's Off

Ac id by Camnassonec L lo v d  G . Rudo  
Aijmct:

Ptione_
Qate_

Oatc

465 -33 7 6

2—L i — 9 3

■9n M IC SArmtoaiaSfl Pape \of \

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
Far funtier distribution information cad tfta Governor's Legislative Qlfica
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FISCAL NOTE
ION

STATE OF ALASKA 
1993 LEGISLATIVE
Revision Date c c"ur : _____________
Title "An A r . t ^ . r e l a t in g  to  b lood  t e s t s

f o r  p e r so n s  ch a rg ed  w ith  s e x  o f f e n s e s  11
Sponsor Rep. K o t t

Raqunton

BILL NO. CSHB 109 (HES)

C o r r e c t io n sOapt. Affected:________________
_BRU: S t a t e w id e  P rogram s

Component Inmate  H e a l th  Care

House HESS Committee

Expenditures/Revenues:

'COMPONENT SERIAL NO.

(Thousands of Dollars)

705-

OPERATING FY94 FY95 FY98 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -6- -0- -0- -0- -0-

CAPITAL

REVENUE FUND SOURCE:

FUNDING: (Thousands of Ooflars)

1002 Fodoral Raceipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate efcvreRt yew (FYSX Impest ♦

ANALYSIS: (Attach a uprrets page if necessary)

T h i s  l e g i s l a t i o n  does no t have a f i s c a l  im pac t  on th e  Departm ent o f  C o r r e c t i o n s .  
The Department h a s  s t a f f  who can draw th e  b lood  f o r  th e  t e s t s .
C o l l e c t i n g  th e  c o s t  o f  th e  b lood  t e s t  from inm ate  e a r n in g s  can  be a c h ie v e d  w i t h o u t  
a d d i t i o n a l  c o s t .

Prepared by: 
Division:

Dana L aT ou r , S p e c i a l  A s s i s t a n t

O f f i c e  o f  th e  Commissione
k ■

Phone 465-3376

Approved by Commissioner 

Agency:

(Riv UI93 93fiui«jluDBR

Date. 2 - 22-93  

Date 2 - 22-93

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Page of



F T ^ r A T  N O T F

STATE OF ALASKA BILL NO. HB 109
1993 LEGISLATIVE SESSION

Revision D a t e : ______________________________________________ Dept. Affected: Health and Social Services
Title: Blood Tests for persons charged with sex 8RU: State Health Services

offenses Component: Laboratories
Sponsor: Kott
Requestor: COMPONENT SERIAL NO. #291

Expenditures/Revenues: (Thousands ot Dollars)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES I
TRAVEL I I
CONTRACTUAL I I
SUPPLIES 27.9 27.9 27.9 27.9 27.9 27.9
EQUIPMENT I I
LAND & STRUCTURES I I
GRANTS. CLAIMS I I
MISCELLANEOUS I I
TOTAL O PERATIN G 27.9 27.9 27.9 I 27.9 27.9 27.9

CAPITAL I I I I

REV EN U E FUND SO U R C E  I I I I I I

FUNDING: (Thousands of Dollars)
1002 Federal Receipts I I I I I
1003 GF Match I I I I I
1004 GF 27.9 I 27.9 I 27.9 27.9 I 27.91 27.9
1005 GF/Program Receipts I I I I
1006 GF/MHTIA I i I I
Other I I I I
TOTAL 27.9 I 27.9 | 27.9 27.9 27.9 1 27.9

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: None

AN ALYSIS : (Attach a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical 
personnel to perform the requisite counseling and testing, travel for medical personnel to communities were qualified 
personnel are unavailable, shipment of specimens, cost to ensure chair, of evidence, and documentation of procedures 
and test results.

In 1992, 339 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with 
HB 109 is as follows:

'/)
Phone: (907) 465-3090

Date: A / r / f  J

Date:

i  1

Prepared by: ' '-Peter
Division: Division of Public Health

Approved by Commissioner: Theodore A. Mala, MD, MPH
Agency: Department of Health & Social Services__________

P H E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E
F o r  fu r th e r  d is t r ib u t io n  in fo rm a t io n  c a l l  th e  G o v e r n o r 's  L e g is la t iv e  O ff ic e

(Bov n/92)93ft3nojd3/o0R .  P a g e  1 o f

F N - H S S ' - S n m  h e a l t h  lAB S



B I L L  N O .  H B  1 0 9Revision Date

ANALYSIS (cont.)

1. Cost for initial HIV screening @ S16.30/test

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 
a positive diagnosis is 393.15/test

3. Cost for screening negative results after the six month window period for 347 @ $16.30/test

4. Cost for West Blot for the 0.9% of those persons which tested positive after the 6 month 
window period

Cost of Hepatitis B screening @ $16.30/test

Cost of Hepatitis B testing on the 11.2% that will test positive @ $114.10/test 

Cost of RPR test for syphilis @ 316.30/test

TOTAL



v:v-.; /v

FISCAL NOTE
ST A T E  O F  A L A S K A

1993 L E G IS L A T IV E  S E S S IO N

OepL Affected: C o r r e c t i o n s _________________

8 R U :  S t a t e w i d e  P r o g r a m s

Component: I n m a t e  H e a l t h  C a r e

Revision Oat#:
T i t l e :  " A n  A c t  r e l a t i n g  t o  b l o o d  t e s t s

f o r  p e r s o n s  c h a r g e d  w i t h  s p x  o f f p n g p q . "

Sponsor
Requestor COMPONENT SERIAL NO. 705

Expanditura3/Revenu93: (Thousands of Oollars)
OPERATING
PERSONAL SERVICES 
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE FUND SOURCE:

[ T h o u s a n d s  o f  O o l l a r s )FUNDING:
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Pragran. Receipts
1006 GF/MHTIA 
Other
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Eitfj.uta ef carnal year (FY93) hapoct i

ANALYSIS: (Attach a separate page if necussaryl

l\) j g Z WP r e p a r e d  b y :

Division:
D a n a  L a T o u r

C o m m i s s i o n e r  1 s  O f f  i c e

A p p r o v e d  b y  C o m m i s s i o n B t :  L l o y d  G .  R u d d ____________ L L t a

A g e n c y :  D e p a r t m e n t  o f  C o r r e W ^ c m s

PREPARER TO PROVIOE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFRCE
For funher distribution information call the Governor’s Legislative Office

Pago \of \Rtv 11192) 93('biujIuQ8R



STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date: February 3 ,1 9 9 3
Title: "...relating to blood tests for persons charged v/ith sex 
offenses."

BRU: Prosecution, Legal Services
Component: Prosecution - All

Sponsor: Representative Kott Legal Services - Operations
Requestor: Representative Kott COMPONENT SER IAL NO. 0085 through 0090, 0093

EXPENDITURES/REVENUES:
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES *
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOURCE:
FUNDING:
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
OTHER
TOTAL -0- -0- -0- -0- -0- -0-

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

tstimate of current year (FY93) impact: J T
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis,

 ‘t i l S i U .  I

Division: Administrative I
Prepared by: Richard I. Peguss, Director/ ]________________________

‘  Services Division^ O  I /?]

iioner: Charles E. Cole, Attorney General

Phone: 465-3672
Date: February 3, 1993

Approved by Commissioner 
Agency: Department of Law Date: February 3. 1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information ca ll the Governor's Legislative Office

Rev 11/92
S c q J  i -  P - i Q

Page 1 of _2 _



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 109
1993 LEGISLATIVE SESSION

ANALYSIS (Continue!):

This bill amends AS 18.15 to provide that a defendant charged with a 
violation of the state's sexual assault laws, including a minor subject to a 
juvenile proceeding for committing the came violations, is subject to an order 
of a court to require testing for HIV and other communicable diseases. The bill 
would permit the alleged victim, or the prosecuting attorney at the request of 
an alleged victim, to petition the court for an order to require the testing. 
A court would then have to promptly conduct a hearing on the petition. If the 
court finds that probable cause exists to believe that a transfer of blood, 
saliva, semen, or other bodily fluid took place between the defendant, or minor, 
and the alleged victim, the court shall then order the tests.

The Department of Law handles about 200 sexual assault cases a year 
where criminal charges are filed, and where the assault includes conduct that 
would fall within the requirements of this bill. The department also handles 
a somewhat smaller number of sexual assaults involving minors in juvenile 
proceedings that would be subject to this bill.

We cannot predict how many sexual assault victims wi11 request the 
department to petition on their behalf for a court hearing to require HIV and 
other communicable disease testing. If the number is large thnre <:ould be a 
significant expense for the department. This is because our prosecutors would 
have to conduct a mini-trial and present evidence for each petition sufficient 
erough to convince a court that probable cause exists to believe that a transfer 
of blood, saliva, semen, or other bodily fluid took place between the defendant, 
or minor, and the alleged victim.

Defendants would be expected to resist prosecutors' efforts to show 
probable caus^ because of the effect that the hearing might have on their 
eventual defense at trial. In many cases, prosecutors would be required to 
prematurely reveal their evidence substantially earlier than normally required 
by court rule, in order to show probable cause. This could result in an 
additional level of defense discovery, giving the defense first crack at the 
state's case and witnesses.

However, because we cannot predict the number of times petitions will 
be requested, sufficient to warrant fiscal impact funding at any given location, 
fiscal note funds have not been requested.



□ apt. Affacted: Health and Social Services 
SRU: State Health Services
Component: Laboratories_______________

' i s i o n  O a t a :
Blood Tests for persons charged with sex

Soonsor
R o p u a s r o r C O M P O N E N T  S E R I A L  N O . # 2 9 1

( T h o u a a n d a  o  1 O o l l a r s )

O PERATING
PERSONAL SERVICES
TRAVEL
C O N T R A C T U A L
SUPPLIES
EQUIPMENT
LANO & STRUCTURES
GRANTS. CLAIMS
M I S C E L L A N E O U S
TOTAL O PERATIN G

I CAPITAL

I REVEN UE FUND SO URC

FUNDING i T h o u a a n d a  o f  O o l l a r a )

1 0 0 2  P a d e r a J  R e c e i p t s
1C03 G r  .Viatctl 
10CJ.1 G r
IOCS GF/Program R eca io ta  
■»6 Gr/Mi T|A

posmoNS
! FULL-TIME 
| PART-TIME 
I TEMPORARY

Estimate of current year (FY93) im pact: None

j ANALYSIS: (Attacn a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical 
personnel to perfonn the requisite counseling and testing, travel for medical personnel to communities were qualified 
personnel are unavailable, shipment of specimens, cost to ensure chain of evioence, and documentation of procedures 
and test results.

In 1992.229 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with 
HB 109 is as follows:

Phone: (9QT) 46S-ZQ90 
Date: X  / r  / * 2

Prepared by: 
Division: Division of Public Health

Approved by Commissioner Theodore A. Mala. MD. MPH 
Ar cy: /JO Department of Health 3c Social Services__________

F I S C A L  N O T E
STATE OF ALASKA
1993 LEGISLATIVE SESSION

No. 1_
Bill Version: CSHB 109 (h e s )
(H) Publish Date: 2 / 1 7 / 9 3

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R ’ S  L E G IS L A T IV E  O F F IC E
F o r  fu r th e r  d is t r ib u t io n  in fo rm a t io n  c a l l  th e  G o v e r n o r ' s  L e g i s la t i v e  O f f ic e

(Fw» n/szadrfcnojrvcBfl P a g e  1 o f  2



S S S e n U n E S K B B H M E a H B K a a

Revision Date:

A/o ./,

ANALYSIS (conL):

1. Cost for initial HIV screening @ S 16.30/test

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 
a positive diagnosis is 593.15/test

3. Cost for screening negative results after the six month window period for 347 @ S16.30/test

j 4. Cost for West Slot forthe 0.3% of those persons which tested positive after the 6 month
| window period
I1

5. Cost of Hepatitis B screening @ Sl6.30/tes:

5. Cost of Hepatitis S testing on the 11 J2% that will test positive @ 5114.10/test

7. Cost of RPR test for sypniiis @ $16.30/test

TOTAL

5.705 

293

5,655

293

5.705 

4,473

5.705 

S27.330

P a g e  2 o f





CHAIRMAN'S SIGNATURE

SIGNING DO PASS OTIIER RECOMMENDATIONS

D ate o f  C om m ittee A ction: -3 -  Z~2 - ‘I S

(7)
Date Referred: March 3, 1993 FURTHER REFERRALS:

T he JU D IC IA R Y  C om m ittee  considered: HB 112

H O U SE B IL L  NO. 112 U N IFO R M  LIM ITE D  PA R T N E R S H IP  A C T  U P D A T E

"An A ct relating  to lim ited partnerships; and p rovid ing  for an effective date."

R E C O M M EN D A TIO N S: 
be replaced w i th ________

[ ] have attached am endm ents(s) 

[>d do pass 

[ ] do not pass 

[ ] no recom m endations 

[ ] individual recom m endations 

[ ] additional referral to t h e ____

A D O PTS:

A TTA C H ES N EW  FISC A L  NOTE(s): 

[ ] fiscal im p a c t_____________________

I ] the sam e title 
_[ ] a new  title

f 1 zero fic ja l note

C om m ittee

letter o f  Intent

A PPRO V ES PR EV IO U S:

[ ] fiscal n o te (s )_______

( D e p i / D a t c )

IM  zero fiscal note(s) lan  ̂ p c£ ~ d  3 / 3  /*? 3.



R e p .  B r i a n  P o r t e r ,  C h a i r m a n  __________________________________ ___________________________________  h b  h E l d e r l y  a n d  D i s a b l e d  A d u l t s ____________________________

Date: M a r c h  2 2 ,  1 9 9 3  Subject of Meeting: H B  3  H o m e  C a r e  P r o v i d e r s

H o u s e  J u d i c i a r y  C o m m i t t e e  I Place: C a p i t o l  R o o m  1 2 0 _____________ |  |  H B  1 1 2  U n i f o r m  L i m i t e d  P a r t n e r s h i p  A c t _________________

Please Print 
Name Reoresentinc

Business/Personal 
Mailing Address Zip (H) Phone _1W). Phone
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Which Subject/ 
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H B  4  E l d e r l y  a n d  D i s a b l e d  A d u l t s
R e p .  B r i a n  P o r t e r ,  C h a i r m a n

H o u s e  J u d i c i a r y  C o m m i t t e e
Subject of Meeting: H B  3  H o m e  C a r e  P r o v i d e r s  

H B  1 1 2  U n i f o r m  L i m i t e d  P a r t n e r s h i p  A c t _________________

Date: M a r c h  2 2 ,  1 9 9 3  

Place: C a p i t o l  R o o m  1 2 0

Which Subject/ 
— WhidLBiI12_

Do you Want 
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( W ) .  J P h o n e .( H )  P h o n e .R e p r e s e n t i n g ____

£>(?££ Occ Arc.

(VlflLAftQ* \

P f l - f  Q ^ £ j £ s L

UF^3Qt>__

? g > S ? x  H o g e y j r

yf-r// itr-awfD tiS S



A la s k a  S^tatc le g is la tu r e
Representative Carl E. Moses

C H A I R M A N  

H O U S E  S P E C I A L  F I S H E R I E S  C O M M I T T E E

C H A I R M A N  

H O U S E  R U L E S  C O M M I T T E E

S E S S I O N :

C A P I T O L  B U I L D I N G ,  R O O M  2 0 4  

J U N E A U ,  A L A S K A  9 9 B 0 1 - 1 1 8 2  

P H O N E :  ( 9 0 7 )  4 6 5 - 4 4 5 1  

F A X :  ( 9 0 7 )  4 6 5 - 3 4 4 5

M E M B E R  

F I N A N C E  S U B C O M M I T T E E S  

F I S H  A N D  G A M E  

P U B L I C  S A F E T Y

I N T E R I M :

P . O .  B O X  1 0 9

U N A I A S K A ,  A L A S K A  9 9 G u 5  

P H O N E :  ( 9 0 7 )  5 8 1 - 1 2 3 4  

F A X :  ( 9 0 7 )  5 8 1 - 2 8 7 5

D A T E : March 5, 1993

TO Rep. Brian Porter, Chairman 
House Judiciary Committee

FROM Rep. Carl E. Moses, Chairma 
House Rules Committee

R E Request for Hearing

I would like to request a committee hearing on HB 112, the bill to 
complete the modernization of Alaska's Uniform Limited Partnership 
Act. As you may know, the Act was brought up to nationally 
prescribed standards last year by SB 193. Previous to that, Alaska 
law embraced statutory language dating back to 1916.

In short, Alaska, the last state to do so, adopted the 1976 revisions 
with further amendments from 1985, as  recommended by the 
National Conference of Commissioners on Uniform State Law. In its 
upgrade, SB 193 did not include one significant component: It did 
not adopt the more efficient NOTICE form of certification, as 
opposed to the cumbersome LONG form. With many limited business 
partnerships today having as  many as hundreds of partners, it is 
impractical and unnecessary to require amendments and new 
filings in each case of a partner selling his or her interest.

Section 1 of HB 112 substitutes the NOTICE form of the certificate 
of limited partnership for the LONG form. The remainder of the bill 
provides compatibility amendments, and an effective date, which 
coincides with the effective date of SB 193 from last year. The 
effective date will be July 1, 1993.

A O A K  • A K U T J  

C O L D  B A Y  • D U T C H  H A R B < “ “ " f c O U G A N E K  - L E V E I O C K  • N A K N E K  

-  I • P O R T  M O L L E R  > S A N D  P O I N T  

K  ■ U N A L A S K A  .  U N G A

N E L S O N  L A G O O N  • N E Y  

S H E M Y A  • S O I
t?£QU£5r F & e  ^CHGWL/Ato-'



Available to testify before the committee is Mr. Arthur H. Peterson, 
Uniform Law Commissioner for the State of Alaska. If you need 
further information, or wish to contact Mr. Peterson, please advise 
Tim Benintendi of my office at 3764.

CEM / tb/m 1 3



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

F eb ruary  9, 1993

Y o u  have re q u e s te d  a  sec tio n a l analysis o f th e  abov e-d esc rib ed  bill. A s a p re lim in ary  
m a tte r , n o te  th a t  a  se c tio n a l analysis o f  a bill shou ld  not be c o n s id e re d  an  a u th o r ita ­
tive in te rp re ta tio n  o f  the  bill a n d  th e  bill itse lf is the  best s ta te m e n t  o f  its c o n ten ts .

S e c tio n  1 o f  th e  bill rem o v es  th e  re q u ire m e n t th a t two o r  m o re  p e rso n s  have  to  
e x e cu te  the c e r tif ic a te  o f  lim ited  p a rtn e rsh ip . R ed u ces  the  a m o u n t o f  in fo rm a tio n  
th a t  m ust be  p ro v id e d  in th e  c e rtif ica te  o f lim ited  p a rtn e rsh ip . T h is  is th e  m ajo r 
c h a n g e  in th e  bill. T h e  m ajo rity  o f  th e  o th e r  changes in the  bill re f lec t th is change. 
T h e  bill tak es  th e  a p p ro a c h  o f  relying on  a w ritten  p a rtn e rsh ip  a g re e m e n t o r  on  the  
p a r tn e rsh ip  re c o rd s  as th e  so u rc e s  fo r the  in fo rm atio n  d e le te d  fro m  th e  ce rtifica te .

S ec tio n  2 o f th e  bill a m e n d s  th e  sec tio n  re la tin g  to the  a m e n d m e n t o f  the  ce rtifica te  
o f  lim ited  p a r tn e rs h ip . D e le te s  p a rtn e rsh ip  con tribu tion  c h a n g es  from  the  list o f  
ev e n ts  th a t re q u ire  a n  a m e n d m e n t to  the  ce rtifica te  o f lim ited  p a rtn e rsh ip . T h is 
re f lec ts  the  d e le tio n  o f  c o n tr ib u tio n  in fo rm a tio n  from  the in fo rm a tio n  re q u ire d  to  be  
in  th e  ce rtif ica te .

S e c tio n  3 a m e n d s  th e  sec tio n  o n  th e  execu tion  o f p a rtn e rsh ip  ce rtif ica tes . S im plifies 
th e  ex ecu tio n  re q u ire m e n ts  o f  ce rta in  p a rtn e rsh ip  certifica tes by only req u irin g  
e x ecu tio n  by th e  g e n e ra l p a r tn e rs . D e le te s  the  refe rence  to  c o n trib u tio n s . T h e se  
c h a n g es  a re  n e c e ssa ry  b e c au se  th e  ce rtifica te  o f  lim ited p a r tn e rs h ip  is no lo n g er 
r e q u ire d  to  in c lu d e  in fo rm a tio n  on  lim ited  p a rtn e rs  and  th e  co n tr ib u tio n s  o f  the  
p a r tn e rs .

S e c tio n  4 o f  th e  bill allow s a p e rso n  to  use  an  a tto rn ey -in -fac t to  sign o rig inal 
ce rtif ica tes  o f  li n i te d  p a rtn e rsh ip , ce rtifica tes  o f a m e n d m en t, a n d  ce rtifica tes  o f

T O : R e p re se n ta tiv e  C arl M oses, C hair
H o u se  L a b o r  an d  C o m m erce  C o m m ittee  
A ttn : T im

F R O M : T h e re s a  L. B an n is te r
L eg isla tive  C ounse l

SU B JE C T : S ec tio n a l analysis o f H B  112



R e p re se n ta tiv e  C arl M oses 
F eb ru ary  9, 1993 
P ane 2

Section  9 o f  th e  bill d irec ts  how  p ro fits  an d  losses o f  a lim ited  p a r tn e rs h ip  a re  to  be  
a llo ca ted  a m o n g  th e  p a rtn e rs . S u b s titu te s  a re fe re n c e  to  th e  p a r tn e rs h ip  re c o rd s  fo r 
th e  re fe re n c e  to  th e  c e rtif ica te  o i lim ited  p a rtn e rsh ip , since  in fo rm a tio n  on  th e  v a lu e  
o f  p a rtn e rsh ip  c o n tr ib u tio n s  is n o  lo n g er req u ired  to  be  c o n ta in e d  in th e  c e rtif ica te .

S ec tion  10 o f  th e  bill d irec ts  how  d is tr ib u tio n s  a re  to  be  a llo c a te d  a m o n g  the  p a rtn e rs . 
Substitu tes a  r e fe re n c e  to  the  p a r tn e rs h ip  rec o rd s  fo r the  re fe re n c e  to  th e  ce rtif ic a te  
o f  lim ited  p a r tn e rs h ip , since in fo rm a tio n  on  the  value  o f  p a r tn e rs h ip  c o n tr ib u tio n s  is 
no longer r e q u ire d  to  be c o n ta in e d  in th e  ce rtifica te .

S ec tion  11 o f  th e  bill s ta te s  th e  e x te n t an d  tim e w hen  a  p a r tn e r  is e n title d  to  rece ive  
d istribu tions fro m  a  lim ited  p a rtn e rsh ip . T h e  d e le tio n  o f  p a ra g ra p h  (2) re flec ts  the  
changes m ade  in sec. 1 o f  th e  bill to  the  in fo rm atio n  re q u ire d  to  b e  in th e  ce rtif ic a te  
o f  lim ited  p a r tn e rs h ip .

S ection  12 o f  th e  bill e s tab lish es  w h en  a lim ited  p a r tn e r  can  w ith d raw  from  a lim ited  
p a rtn e rsh ip . S in ce  u n d e r  sec. 1 o f  th e  bill the  ce rtif ica te  o f  lim ited  p a r tn e rs h ip  will 
co n ta in  less in fo rm a tio n , th e  sec tio n  su b s titu te s  re fe re n c e s  to  th e  p a r tn e rs h ip

cancella tion . S ince  the  ce rtif ica tes  a re  no longer re q u ire d  to  c o n ta in  in fo rm a tio n  on  
lim ited  p a r tn e rs  o r  p a rtn e rsh ip  co n trib u tio n s , the  re fe re n c e  in th is su b sec tio n  to  
p a rtn e rs  is lim ite d  to  g en e ra l p a rtn e rs , an d  the re fe re n c e  to  c o n tr ib u tio n s  is d e le te d .

S ec tio n 5 o f  th e  bill changes the  scope  o f  the  no tice  p ro v id ed  by a  filed ce rtif ic a te  o f  
lim»* a rtn e rs h ip . T h e  ce rtif ic a te  p rov ides no tice  o f  w ho  is a  g e n e ra l p a r tn e r , n o t 
w ho is .1 lim ited  p a rtn e r .

Section  6 o f  th e  bill changes the  sec tio n  on  the  adm ission  o f  lim ited  p a rtn e rs . T h e  
section  is a m e n d e d  (1) to  a d d  su b sec tio n  (a), an d  (2) to  d e le te  a  su b sec tio n  th a t 
p rov ided  th a t  new  lim ited  p a r tn e rs  a re  a d d e d  by am e n d in g  th e  ce rtif ic a te  o f  lim ited  
p a rtn e rsh ip . T h e s e  changes re su lt from  the changes m ad e  to  th e  ce rtif ic a te  o f  lim ited  
p a rtn e rsh ip . U n d e r  those  changes, lim ited  p a rtn e rs  a re  no lo n g er re q u ire d  to  be 
identified  in th e  ce rtif ica te .

S ection  7 o f  th e  bill ind ica tes th a t  a  p e rso n  who m ak es c e rta in  c o n tr ib u tio n s  to  a 
lim ited  p a r tn e rs h ip  is liable as a g e n e ra l p a r tn e r  to  c e rta in  th ird  p a rtie s  un til e ith e r  
o f  two listed e v e n ts  occurs. R e w rite s  the  seco n d  e v e n t to  re fe r  to  g e n e ra l p a r tn e rs  
a n d  not to lim ited  p a rtn e rs , s ince  th e  c h a p te r  no lo n g er re q u ire s  lim ited  p a r tn e rs  to  
be  iden tified  in  th e  p a r tn e rsh ip  ce rtifica tes .

S ection  8 o f  th e  bill ad d re sse s  th e  en fo rceab ility  a n d  c o m p ro m ise  o f  a  p a r tn e r ’s 
p rom ise  to c o n tr ib u te  to  the  lim ited  p a rtn e rsh ip . A d d s  a  new  su b sec tio n  (a ) , a n d  
m akes o th e r  c h a n g e s  to  im p lem e n t th e  fact th a t co n tr ib u tio n  in fo rm a tio n  is no  lo n g er 
req u ired  to  b e  in c luded  in the  ce rtif ic a te  o f lim ited  p a r tn e rsh ip .



a g re e m e n t fo r th e  re fe re n c e s  to  th e  ce rtifica te . R e q u ire s  the  tim e o r  ev en ts  o f 
w ith d raw a l to  be  sp ec ified  in w ritte n  form  in the  a g re e m e n t o r the  sec tion  tak e s  over.

S ec tio n  13 o f  the  bill m akes c h a n g es  to  re flec t th e  bill’s g e n e ra l a p p ro a c h  to  re q u ire  
less in fo rm a tio n  in th e  ce rtif ic a te  o f  lim ited  p a r tn e rs h ip  a n d  re fe rs  in s te a d  to  a 
w ritte n  p a r tn e rs h ip  a g re e m e n t.

S ec tio n  14 o f  th e  bill m akes c h a n g es  to  re flec t the  bill’s g e n e ra l a p p ro a c h  to  re q u ire  
less in fo rm a tio n  in the  c e rtif ica te  o f  lim ited  p a r tn e rsh ip  and  re fe rs  in s te a d  to  th e  
rec o rd s  re q u ire d  u n d e r  AS 32.11.840 as th e  so u rce  o f the  in fo rm atio n .

S ec tio n  15 o f  th e  bill m akes c h a n g es  to  reflec t th e  bill’s g e n e ra l a p p ro a c h  to  re q u ire  
less in fo rm a tio n  in the  ce rtif ic a te  o f  lim ited  p a rtn e rsh ip . R e fe rs  in s te a d  to  the  
p a r tn e rs h ip  a g re e m e n t as the  so u rc e  o f the  au th o rity  fo r giving a n  assignee  o f  a 
p a r tn e rs h ip  in te re s t  the  righ t to  b e c o m e  a lim ited  p a rtn e r .

S ec tio n  16 d e le te s  the  re fe re n c e  to  th e  ce rtifica te  o f  lim ited  p a r tn e rsh ip  since, u n d e r  
sec. 1 o f  th e  bill, th e  c e rtif ica te  is no  longer re q u ire d  to  co n ta in  in fo rm a tio n  from  
w hich  liab ilities o f  the  lim ited  p a r tn e rsh ip  cou ld  b e  a sce rta in ed .

S e c tio n  17 o f  th e  bill m akes c h a n g es  to  re flec t th e  b ill’s g e n e ra l a p p ro a c h  to  re q u ire  
less in fo rm a tio n  in the  ce rtif ic a te  o f  lim ited  p a rtn e rsh ip . T h e  sec tio n  su b s titu te s  a 
w ritte n  p a r tn e rs h ip  a g re e m e n t as  a  so u rce  fo r d e te rm in in g  w hat ev en ts  trig g e r th e  
d isso lu tion  o f  the  p a rtn e rsh ip .

S e c tio n  18 o f  th e  bill d e le te s  p a ra g ra p h  (3 ) fro m  the  reg is tra tio n  a p p lic a tio n  fo r a  
fo re ign  lim ited  p a rtn e rsh ip . T h e  sa m e  d e le tio n  w as m ad e  fo r d o m estic  lim ited  
p a rtn e rsh ip s . R e q u ire s  th e  fo re ig n  lim ited  p a r tn e rs h ip  to  include in its re g is tra tio n  
a p p lic a tio n  th e  n a m e  a n d  a d d re s s  o f  each  g e n e ra l p a r tn e r , th e  a d d re ss  w h e re  
in fo rm a tio n  o n  th e  lim ited  p a r tn e rs  is kep t, a n d  an  u n d e rta k in g  by th e  p a r tn e rs h ip  
to  m a in ta in  th e  reco rd s .

S ec tio n  19. T h e  d e le tio n  o f  A S 32.11.810(3) re flec ts  th a t in fo rm a tio n  on  th e  
c h a ra c te r  o f  th e  lim ited  p a r tn e rs h ip ’s business is no  lo n g er re q u ire d  to  be  in c lu d ed  
in the  c e rtif ic a te  o f  lim ited  p a rtn e rsh ip .

S e c tio n  20 o f  th e  bill req u ire s  a  lim ited  p a rtn e rsh ip  to  m ain ta in  rec o rd s  c o n ta in in g  
so m e  o f  th e  in fo rm a tio n  th a t is n o  lo n g er re q u ire d  to  be  inc luded  in th e  c e rtif ic a te  
o f  lim ited  p a r tn e rs h ip .

S e c tio n  21 o f  th e  bill m akes a  d e le tio n  to  re f lec t th a t th e  iden tity  o f  th e  lim ited  
p a r tn e rs  is n o  lo n g er re q u ire d  to  be  in c luded  in th e  ce rtifica te  o f  lim ited  p a rtn e rsh ip .

Representative Carl Moses
February 9, 1993
Page 3

S e c tio n  22 o f  th e  bill p rov ides  tra n s itio n  p rov isions for th e  bill.



S ec tio n  23 o f  th e  A ct m ak es its p rov isions re tro a c tiv e  to  th e  d e s ire d  e ffec tive  d a te  if 
th e  A ct is n o t e n a c te d  by th e  e ffec tive  d a te .

S ec tio n  24 o f  th e  bill p ro v id es  th a t th e  A ct tak es  e ffec t on  July 1, 1993, th e  d a te  w hen  
A S 32.11, th e  c h a p te r  b e ing  a m e n d e d , is sch ed u le d  to  go  in to  e ffec t.

If I m ay be  o f  fu r th e r  a ssis tan ce , p lea se  advise.

Representative Carl Moses
February 9, 1993
Page 4
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D E P A R T M E N T  O F  L A W

OFFICE OF THE A TTORNEY GENERAL

March 12, 1993

WALTER J. HICKEL, GOVERNOR
P L E A S E  R E P L Y  T O :

3 1031 W. 4TH AVENUE. SUITE200 
ANCHORAGE. ALASKA 99501-1994 
PHONE: (907)269-5100
FAX: (907) 276-3697

3 KEY BANK BUILDING
100 CUSHMAN ST.. SUITE 400 
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907)452-1568
FAX: (907) 456-1317

7! P. O. BOX 110300 - STATE CAPITOL 
JUNEAU. ALASKA 99911-0300 
"HONE: (907)465-3600
FAX: (907) 469-5295,_ __ 

ris-' '0/07

Hon. Brian Porter 
Alaska House of Representatives 
State Capitol Euilding. Room 122 
Juneau, AK 99801

Re: HB 112

Dear Representative Porter:

The Department of Law has reviewed HB 112, updating the 
Uniform Limited Partnership Act in Alaska.

We find no legal problems. The bill is important for 
making A.laska's law consistent with other states that have enacted 
the uniform Act on this subject.

We understand that the bill is before your committee. We 
would appreciate scheduling of a hearing on the bill.

If you have questions, please let us know.

Sincerely,

CHARLES E. COLE 
ATTORNEY GENERAL

By:
Deborah E. Behr 
Assistant Attorney General

DEB:cl

cc: Alaska's Uniform Law Commissioners Delegation 
Justice Jay Rabinowitz 
Arthur H. Peterson, Esq.
Jerry Kurtz, Esq.
Tam Cook, Esq.
Grant Callow, Esq.

Kris Lethin, Legislative Liaison 
Office of the Governor

O r  L fh 'V  L E T T E R



H B  1 1 2 :  " A n  A c t  r e l a t i n g  t o  l i m i t e d  p a r t n e r s h i p s ;  a n d
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

The Department of Commerce and Economic Development favors passage of 
House Bill 112, as it provides greater uniformity to the Uniform Partnership 
Act. These amendments to Chapter 128, SLA 1992, effective July 1,1993, will 
have, to a small degree, some filing reduction of activity by the department, 
due to the deletions of information to be filed.
While no amendments are offered by the department, the Legislature may wish to consider the following:

1. Section 1 and Section 18 delete the requirement of 
a limited partnership to file a general character of 
the business it proposes to transact. It is suggested 
that the Legislature may wish to weigh the inclu- 
sioi of a Standard Industrial Classification code 
(SIC) to be filed with the department. This would provide statistical information to agencies of the 
state government and to others who wish to deter­
mine the scope of Limited Partnership businesses 
operating in the State of Alaska. The SIC codes are a requirement for business licenses and for corpora­
tions filing with the department. This information 
has been helpful in Economic Development studies.

2. The department in preparation for the July 1,1993, 
effective date of Chapter 128 SLA 1992, has found 
that other states have had some administrative 
problems with the lack of authority to dissolve a 
limited partnership when it becomes known that the 
limited partnership no longer has any operational 
existence. The only action available to the depart­
ment would be to remove the nonfunctional limited partnership at the expiration date fisted on its 
certificate. It might be appropriate for the Legisla­ture to consider including the department as one 
that could make application to Superior Court for 
judicial dissolution (Section 32.11.380).

The department appreciates the opportunity to state our position, and finds 
that should HB 112 pass, there would be no fiscal impact upon the agency.

' S O V
Paul Fuhs, Dbmmissioner 

2. -
Date
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LAW OFFICES

D I L L O N  &  F I N D L E Y
A PROFESSIONAL CORPORATION

D e n n i s  C .  B i i l e y  

R a y  R .  B r o w n  

C a r o i t n c  C r e n n a  

P a u J  L .  D i l l o n  

T h o m a s  W .  F i n d l e y  

R i c h a r d  D .  M o n k m a n  

A r d i u r  H .  P e t e r s o n

One Sealaaka Plaza, Suite 202 
Juneau, Alaska 99801 

Telephone (907) 586-4000 
Facsimile (907) 586-3777

February 11, 1993

ANCHORAGE: 
510 L Street, Suite 601 

Anchorage, Alaska 99501 
Telephone (907) 277-5400 

Facsimile (907 ) 274-9649

SITKA: 
514 Lake Street 

Sitka, Alaska 99835 
Telephone (907) 747-3900 

Facsimile (907) 747-3990

Willis Kirkpatrick, Director 
Division of Banking, Securities, 

and Corporations 
Department of Commerce &

Economic Development 
P.O. Box 110808 
Juneau, AK 99811-0808

Re: SB 66 and HB 112, Certificates of Limited
Partnership

Dear Willis:

In your recent position papers for SB 65 and HB 112, you 
suggest that the legislature may wish to consider the following two 
possible amendments:

1. Inclusion of a requirement that a Standard Industrial 
Classification code (SIC) statement be filed with your 
department.

2. Amend AS 32.11.380 to authorize your department to apply 
to the Superior Court for judicial dissolution of a 
limited partnership.

I have just talked with the legal counsel and legislative 
director of the National Conference of Commissioners on Uniform 
State Laws, and he suggests that the Uniform Act not be amended in 
chese respects. While the SIC idea would not do major violence to 
the Uniform Act, it is preferable to maintain the national 
uniformity, and, since including the SIC code information on the 
certificate of limited partnership would necessitate an amendment 
of the certificate if the partnership changes the category of its 
business, the additional paperwork requirements run counter to the 
general thrust of the modern Act. You might wish to consider 
adopting a regulation imposing such a requirement for initial 
filings, but I have not researched your statutory authority to 
adopt such a regulation.

As to the idea of allowing the department to apply to Superior 
Court for dissolution of a limited partnership "when it becomes 
known that the limited partnership no longer has any operational 
existence," the NCCUSL attorney pointed out that that would



Page 2

constitute a major grant of power to the department. It would 
necessitate the partners defending the existence of their 
] artnership in court whenever an administrative official concluded 
chat the partnership no longer had "an operational existence." 
Unlike corporations, which may have perpetual existence, limited 
partnerships art-, to specify in the certificate of limited 
partnership "the latest date upon which the limited partnership is 
to dissolve'' (see proposed AS 32.11.010(a)(4), at page 1, line 12 
of the bill). Also see existing AS 32.11.370(1). The judicial 
dissolution pro/ided for in existing AS 32.11.380 provides a 
special alternative for partners when one of the normal dissolution 
alternatives set out in AS 32.11.370(1) —  (4) is not sufficient. 
Your department's interest in getting what appears to be an 
inoperative partnership off the department books would seem to be 
outweighed by the desirability of national uniformity on this point 
and the public interest in facilitating use of these partnerships 
(even those th:t might appear dormant for a time).

AHF/mh

cc: Senator Jim Duncan

^^Representative Carl Moses

Arthur H. Peterson 
Uniform La*: Commissioner 

for Alaska

Willis Kirkpatrick 
February 10, 1993

I hope that these 
support of the bill.

comments are helpful. Thanks for your



L A W  O F F I C E S

D I L L O N  &  F I N D L E Y
A PROFESSIONAL CORPORATION

One Sealaska Plaza, Suite 202 
funcau, Alaska 9980 L 

Telephone (907) 586-4000 
Facsimile (907) 586-3777

Dennis C. Bailey 
Ray R  Brown 
Caroline Crenna 
Paul L. Dillon 
Thomas W. Findley 
Richard D. Monkman 
Arthur H. Peterson

February 10, 1993

ANCHORAGE: 
510 L Street, Suite 601 

Anchorage, Alaska 99501 
Telephone (907) 277-5400 
Facsimile (907) 274-9649

SITKA: 
514 Lake Street 

Sitka, Alaska 99835 
Telephone (907) 747-3900 
Facsimile (907) 747-3990

Hon. Bill Hudson, Chair HAND-DELIVERED
House Labor & Commerce Committee
Alaska State Legislature
Room 108, State Capitol
Juneau, Alaska 99801-1182

Re: HB 112 (limited partnerships)

Dear Bill:

HB 112 (limited partnerships) has bei referred to your 
committee, and I would appreciate your scheduling a hearing on it 
as soon as possible. I understand that Tim Benintendi, of Rep. 
Carl Moses' staff, will furnish additional background information.

This bill is a vital element in the completion of the updating 
of Alaska's 1917 version of the Uniform Limited Partnership Act. 
It picks up the National Conference of Commissioners on Uniform 
State Laws' 1985 amendments to the modern Act that were omitted 
from the bill passed by the legislature last year (ch. 128, SLA 
1992) .

The bill has a July 1, 1993 effective date, which coincides 
perfectly with the effective date of last year's enactment. So we 
will be able to have a completed update of our Uniform Limited 
Partnership Act this summer.

The heart of the bill is sec. 1 It substitutes the "notice" 
form (i.e., "short form") of the certificate of limited partnership 
for the old "long form" certificate. It thus recognizes modern-day 
types and uses of limited partnerships, conforms to the national 
standard, and facilitates doing business by means of this kind of 
entity in Alaska.

//
//
//
//

VWIRMI I



Hon. Bill Hudson, Chair 
February 10, 1993 
Page 2

Thank you for considering this matter

Yours truly,

Arthur H. Peterson 
Uniform Law Commissioner 

for Alaska

AH P/mil

cc: Rest of Alaska's ULC Delegation:
Jay A. Rabinowitz 
W. Grant Callow 
Tamara Brandt Cook 
L.S. Kurtz, Jr.
Deborah E. Behr

ah/ahp/hudaon.IlO
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Senator Pat Rodey 
State Capital, Room 113 
Juneau, Alaska 99801-1182

Limited Partnerships

The undersigned business and tax law practitioners met in 
Anchorage on March 11, 1992, to discuss pending legislation. Of
particular interest to the group was CSSB 193.

As a group, we strongly and unanimously support your effort to 
update Alaska's Uniform Limited Partnership Act by adoption cf the 
1976 version of the Uniform Limited Partnership Act with the 1985' 
amendments. Wa are equally committed, however, in our unanimous 
belief that the 198 5 amendments should be adopted in tKe form 
proposed bv the Uniform Law Commissioners ("ULC"), and not with the~ 
deviations found in CSSB 19 3~7 Specifically, we believe Section 2~<JT 
of the 1985 amendments as promulgated by the ULC, which provides 
for a shorter or "notice" form of certificate of limited 
partnership, should be adopted, rather than proposed AS 32.11.010, 
which requires substantially greater and more detailed information 
and reflects no substantial change from current law. __

We believe a notice filing is preferable because the longer 
form certificate imposes significant costs and burdens on limited 
partnerships with no resultant benefit to third-party creditors of 
or investors in limited partnerships.

Financial institutions and others who may extend credit to or 
otherwise do business with limited partnerships are in a position 
to acquire such information from the general partners of a limited 
partnership as they deem necessary as a condition to the extension 
of credit or commencement of business with the limited partnership.
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Investors in limited partnerships are adequately protected by 
the disclosure requirements of the Alaska Securities Act of 1959. 
Even in instances where an investor transaction is exempted from 
the registration requirements of the Act, a prudent investor has 
the ability and incentive to request additional information of the 
type provided by the long form certificate prior to investing.

Current practice and the 1985 amendments demonstrate that no 
benefit is obtained from the longer form certificate after initial 
investment exLaer. It is common under current law for limited 
partners to grant powers of attorney to allow a general partner to 
sign certificates, amendments, and even the writing that cancels a 
certificate. See Bankston & O'Hara, The Creation. Operation and 
Dissolution of a Limited Partnership in Alaska. 2 Alaska L. Rev. 
271, 303-304 (1985). This practice is expressly sanctioned by
proposed AS 32.11.040(b). The longer form limited partnership 
certificate thus provides no additional protection to existing 
limited partners.

Finally, no other Alaska statutory business entity is required 
to provide the level of financial disclosure required by AS 
32.11.010: no par value stock and essentially "notice" type
articles of incorporation are permitted by our corporate code; 
general partnerships are not required to make any filings 
reflecting their existence or respective partner contributions.

The limited partnership entity fulfills a unique and valuably 
different role in Alaska's business hierarchy, and should not be 
hindered or rendered economically unfeasible at a time when all 
investment vehicles are necessary to facilitate a hopefully 
recovering economy.

We strongly support your efforts to amend Alaska's Uniform 
Limited Partnership Act and thank you for your efforts. As 
business and tax law practitioners, however, we urge you to abandon 
CSSB's deviation from the ULC's 1985 proposed Section 201 and 
instead support adoption of the notice form of certificate of 
limited partnership.

Robert C. Brink
Law Offices of Robert C. Brink



Senator Pat Rodey 
April 2, 1992 
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Fred Zharoff, Chairman of the Senate Rules Committee 
Dave Donley, House Judiciary Committee 
Max Gruenberg, House Judiciary Vice-Chairman 
Lori Nottingham, Deputy Legislative Liaison 
Arthur H. Peterson, Uniform Law Commissioner

t eter B.^rautigam 
artig, Rhodes/xNorraan 

Mahoney & Edwards y

Randy E. Farleigh/ 
Farleigh & Shamburek

Rofcert H. Hume, Jr. ( J  uav
Copeland, Landye, Bennett & Wolf Law

Raforth I )
irman White SlMgAuliffe

Steven J^Shamburek 
Farleigh & Shamburek

JohnN^
Heller

Martin J. Barrack
Heller Ehrmau White & McAuliffe

Joseph m . Schierhorn 
Notthrlm Bank, Vice President

Steven T. O'Hara 
Bankston & McCollum
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PURPOSE:

ORIGIN:

A Few Facts About 
THE UNIFORM LIMITED PARTNERSHIP ACT

To provide a more flexible and stable basi3 for 
the organization of limited partnerships,, and help 
states stimulate new limited partnership business 
ventures.

Completed by the Uniform Law Commissioners in 
1976, and amended in 1985. The original Limited 
Partnership Act was completed in 1916 and adopted 
in 49 states and the District o f Columbia.

APPROVED BY: American Bar Association
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INTRODUCTIONS 
OF ULPA (1976) 
WITH 1985 
AMENDMENTS?

INTRODUCTIONS 
OF 198F 
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For any further information regarding the Uniform Limited 
Partnership Act (1976) with 1985 Amendments, please contact John 
McCabe or Katie Robinson at 312-915-019S.
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REVISED UNIFORM LIMITED PARTNERSHIP ACT

The Uniform Limited Partnership Act (ULPA) was promulgated o r ig i ­
na l ly  in 1916. I t  has been adopted in 45 ju r i sd ic t ion s  and, with the 
Uniform Partnership Act, i s  the basis for law regulating partnerships in 
the United States . The limited partnership i s  distinguished from a 
general partnership by the existence of l imited partners who invest in 
the partnership with l i a b i l i t y  limited to the amount invested. A 
general partner i s  l i ab le  individual ly for a l l  the obligations of the 
partnership. In return for limited l i a b i l i t y ,  the limited partner 
re l inquishes any r ight of control or management of partnership a f f a i r s .

Limited partnerships have become, in 60 years ,  an important means 
of business organization and are used extensively . Over the 60 years of 
genera lly salubrious usage, this  form of organization has encountered 
some problems. In 1976, a revision has been drafted, based on 60 years 
of extensive experience, to improve th is  method of organization even 
more.

The most important changes have been made in the scope of the 
l imited partner 's a c t i v i t i e s  v i s - a - v i s  the partnership. Under the 
or ig ina l ULPA, a limited partner could not contribute services tc the 
partnership. He had to contribute property or other valuable obliga­
tions to obtain his s ta tu s .  Under the rev is ion ,  services may now be 
contributed, as well as property or valuable obligat ions.

The second change regards voting r igh t s .  The or ig inal ULPA did not 
deny voting r ights to limited partners, but neither did i f  permit them. 
The revis ion allows limited partners to be granted voting rights in the 
partnership agreement. These two provisions both change and enhance a 
l imited partner 's s ta tus .

When a l imited partner can vote and contribute services,  the 
question of control or participation in management becomes more c r i t i ­
ca l .  The Revised Act, therefore, takes special care in distinguishing 
those acts which do not alone determine control. The question of 
control i s  to be answered in the l i gh t  of a l l  the facts and circum­
stances , but, i f  the limited partner does s ing ly  any of certain things, 
he or she i s  not by that fact l iab le  as a general partner. These things 
include being a contractor for or agent of a general partner, consuming 
or advising a general partner with respect to partnership business, 
acting as a surety for the limited partnership, approving or disapprov­
ing an amendment to the partnership agreement, or voting on certain 
spec i f ic  matters. The object of these spec i f ic  enumerations i s  to 
prevent unreasonable determinations that a l imited partner takes part in 
the control of the business.



The orig inal ULPA provided only for a ce r t i f ica te  of partnership. 
I t  made no mention of partnership agreements. The Revised Act changes 
the face of the partnership by changing the emphasis from the c e r t i f i ­
cate to the agreement. Under the Revised Act, the ce r t i f ica te  of 
limited partnership i s  confined pr inc ipa l ly  to matters respecting the 
addition and withdrawal of partners and of capiLal. Other issues that 
are important are l e f t  to the agreement.

For example, a partner may lend money to and transact other busi­
ness with a limited partnership as i f  the partner were a total outsider, 
except as otherwise provided in the partnership agreement. The partner­
ship agreement determines the distr ibution of voting r ights .  The shares 
in prof i t s  and losses are decTded in the partnership agreement. The 
partnership agreement becomes the important working document in the 
operation of the partnership.

There are other important changes, a l so ,  in the Revised Act. For 
example, a central reg is try  i s  provided for limited partnerships. It is  
anticipated that the reg is trar for corporations and other business 
organizations, usual ly the Secretary of State,  w i l l  also perform the 
function for a limited partnership.

Another important addition guarantees limited partners the right to 
partnership records, a right not before accorded. This permits a 
l imited partner to protect his or her investment in the partnership by 
keeping better track of the business i t s e l f .

Also provided i s  a derivative action by limited partners against 
the partnership to redress mismanagement affect ing a limited partner's 
in terest s .  This would be very l ike  a stockholder's derivative su it  
against a corporation. One of the h i s to r ic a l ly  apparent d i f f i c u l t i e s  of 
l imited partnerships has been protection of limited partner's r ights . 
People have been induced to invest only to find that the investment has 
been squandered, and nothing could be done until  general insolvency. 
These changes would curta i l  this problem.

Another s i gn i f i c an t ,  new contribution of the Revised Act i s  reg is ­
tration of foreign limited partnerships. Doing business interstate i s  a 
commonality for a l l  business organizations, including limited partner­
ships.  Therefore, the problems of ju r i sd ic t ion  and notice parallel 
those of corporations. Accordingly, a reg is trat ion requirement for 
limited partnerships from other states doing business in an enacting 
state i s  established. This i s  required now in almost a l l  ju r i sd ic t ions  
for a foreign business corporation. The requirement recognizes the 
scope of the limited partnership as u t i l i z ed  in the United States today.

The 1916 ULPA has served wil l as the backbone of the law on limited 
partnerships. However, usages change, and new problems a r i se .  The old 
Act i s  remarkably r e s i l i e n t ,  considering the h is tor ica l  record. Its 
revision now comes forward as a response to the changes that have 
occurred. I t  i s  the same business organization, but with character is­
t i c s  for today's business. It should be good, at le a s t ,  for another 60 
years.
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(Additions and Deletions in the A ct 
a re  indicated by Underscore and S trikeou t)

PREFATORY NOTE
TWRoviaod Uniform Limited -Parw erehip -Aot adapted by the National Conforonee-o f Gommiseion- 

ere-on Unif orm State Laws in Augustr-1^76 In 1976, the National Conference of Commissioners on 
Uniform State Laws adopted the firs t revision of the Uniform Limited Partnership Act, originally 
promulgated in 1916. The 1976 Act was intended to modernize the prior uniform law while retaining 
the special character of limited partnerships as compared with corporations. The draftsman of a 
limited partnership agreement has a degree of flexibility in defining the relations among the partrsrs 
that is not available in the corporate form. Moreover, the relationship among partners is consensual, and 
feouifeeadegiec-o fpm i t  y thatfo recc thounder some circumstances may require a general partner to seek 
approval of the other partners (sometimes unanimous approval) under circumstances that corporate man­
agement would find unthinkable. The limited partnership was not intended to be an alternative in all cases 
where the corporate form is undesirable for tax or other reasons, and the new 1976 Act was not intended to 
make it so. The new-1976 Act clarified clarified many ambiguities and Site filled interstices in the pew 
uniform law 1916 Act by adding more detailed language and mechanics. In addition, it effected some impor­
tant substantive changes and additions have been made from the prior uniform law.
The Uniform Limited Partnership Act (19761 with the 1985 Amendments (the 1985 Act) follows the 

1976 Act very closely in most respects. I t makes almost no change in the basic structure of the 1976 
Act. I t does, however, d iffe r from the 1976 Act in certain significant respects for the purpose of 
more effectively modernizing, improving and establishing uniform ity in the law of limned partner­
ships. The 1985 Act accomplishes this without impairing the basic philosophy or values underlying 
the 1976 Act, bv incorporating into the structure, framework and text of the 1976 Act rhe best and 
most important'improvements that have emerged in the limited partnership acts enacted recently bv 
certain states. Most of those improvements were considered by the draftsmen of the 1976 Act but 
were not included in it because of uncertainties as to the possible consequences of such inclusion 
under applicable Federal income tax laws. Those uncertainties have since been resolved satisfactori­
ly. and no impediment to incorporating them in the 1985 Act remains at this time.
Article 1 provides a list o f all of the definitions used in the Act. integrates the use of limited 

partnership names with corporate names and provides for an office and agent fo r service of process 
in the state of organization. A ll of these provisions are-new- were innovations in the 1976 Act and 
were carried over from the 1976 Act to the 1985 A c t Article 2 collects in one place all provisions 
dealing with execution and filing of certificates of limited partnership and certificates of amendment 
and cancellation. When adopted in 1976. Articles 1 and 2 reflected an important change in the prior 
statutory scheme: recognition that the basic document in any partnership, including a limited 
partnership, is the partnership agreement. The certificate of limited partnership is not a constitutive 
document (except in the sense that it is a statutory prerequisite to creation of the limited 
partnershipi. and merely reflects the most basic matters as to which government officials, creditors. 
and others dealing or considering dealing with the partnership should be put on notice. This 
pnncioie is fu rtncr implemented bv the 1985 Act's elimination of the requirement, carried from the 
original 1916 Act into the 1976 Act, that the certificate of limited partnership set out the name, 
address and capital contribution ot each limited partner and certain other details re'ating to the 
operation of the partnership and the respective rights of the partners. The former requirement 
served no significant practical purpose while it imposed on limited partnerships iparticulanv tnose 
having large numbers of partners or doing business in more than one state) inordinate administrative 
and logistical burdens and expenses connected with filing and amending their certificates of limited 
partnership. Manv of the other changes made bv the 1985 Act merely reflect the elimination ot mat
requirement.


