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QUESTIONS AND ANSWERS 
ABOUT HIV AND RAPE

C A N  H I V  B E  T R A N S M I T T E D  D U R I N G  A  R A P E  O R  S E X U A L  A S S A U L T ?

i

HIV can be transmitted through the exchange of blood or other bodily fluids, 
including semen. As it is possible for HIV to be transmitted during consensual sexual 
intercourse (vaginal, anal, or to a lesser extent, oral), it also is possible for HIV to be 
transmitted during a rape or a sexual assault that involves the exchange of bodily fluids. 
Note, however, that although the virus occasionally has been found in tears and saliva, no 
cases of AIDS have been traced to a transmission involving these fluids. If the virus has 
been transmitted, that means you are infected with the HIV virus.

W h a t  is  t h e  l ik e l ih o o d  t h a t  H IV  w il l  b e  t ?vANSMit t e d  d u r in g  a  r a p e ?

The epidemiology branch of the AIDS Program at the Centers for Disease Control 
has estimated that the likelihood of male to female transmission of HIV is of the order of 
less than or equal to 0.2% per episode if the male is HIV infected. It is thought that the 
rate of transmission in the cpntext of a rape may be somewhat higher; because of the 
involuntary nature of a rape, the woman’s vaginal tract may suffer trauma, thereby creating 
small tears that would facilitate transmission of the virus and other microorganisms. 
Medical researchers stress that the estimated figure of 0.2% may change as additional data 
are collected.,

IF I A M  I N F E C T E D  W I T H  HIV, D O E S  T H A T  M E A N  I H A V E  AIDS?

No. There are many stages between fUst being infected with HIV and developing 
full-blown AIDS. The vast majority of people infected with HIV will experience no 
symptoms of infection, or minor symptoms, for many years. After an average period of five 
to seven years, although perhaps significantly longer for others, people infected with HIV 
will begin to develop increasingly severe symptoms of infection, including the opportunistic 
infections that are the hallmark of an AIDS diagnosis. Current medical consensus refers 
to this full range of symptomatology as "HIV disease.”
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At this point there is not. However, there is one drug, called AZT, that is available 
to help slow down the progress of the virus. There are two additional anti-virals that are 
expected to be approved for use in the very near future. Equally important, medical 
researchers have developed prophylactic drugs to help prevent or delay the development of 
opportunistic infections in a person infected with HIV; in addition, treatments now exist to 
help deal with such infections when they develop.

IS THERE A CURE FOR HIV INFECTION OR FOR AIDS?

HOW DO I  KNOW WHETHER I  HAVE BEEN INFECTED WITH H IV ?

There is a series of tests available that can determine whether you have developed 
antibodies to the HIV virus. It is widely acknowledged today that the presence of the 
antibodies indicates that the person who was tested is infected with the HIV virus. (This 
is not true, however, for a newborn, who may test positive for antibodies which he or she 
has received from his or her mother, but who may not be infected with the virus.) HIV 
antibodies tend to start appearing approximately four to six weeks after exposure, but may 
appear earlier.

W h en  s h o u l d  I t a k e  a  t e s t  f o r  H IV  a n t ib o d ie s ?

You first should be tested immediately after you have been exposed. This is 
suggested for two reasons. First, the sooner you know about your HIV status, the earlier 
you can begin to take an active role in treatment to help keep up your health. Second, it 
will be useful to know whether the source of infection came from the sexual assault or rape 
or whether you were infected prior to the incident. As noted above, HIV antibodies tend 
to start appearing approximately four to six weeks after exposure, but may appear earlier; 
therefore, it is prudent to get a baseline test as soon after the incident as possible.

W h e n  w il l  I k n o w  w h e t h e r  I h a v e  b e c o m e  in f e c t e d  as  a  r e s u l t  o f  t h e  
s e x u a l  a s s a u l t  o r  r a p e ? W i l l  t h e r e  b e  a  t l m e  w h e n  can  I c o n s id e r  m y s e l f

TO BE HEALTHY?

You should be tested approximately every three months following the incident for six 
months to a year. The majority of people develop antibodies within three months of having 
been exposed to the virus; ninety percent develop antibodies within six months of exposure. 
The vast majority of the remaining ten percent will develop antibodies within a year of 
exposure; beyond the one year point, some will still "sero-convert," but it is very rare to test 
negative and to be infected beyond one year.
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IF I T H I N K  I H A V E  B E E N  E X P O S E D  T O  HIV, A R E  T H E Y  A N Y  M E D I C A L  I N T E R V E N T I O N S  

A V A I L A B L E  T O  H E L P  P R E V E N T  M Y  B E I N G  I N F E C T E D  W I T H  T H E  V I R U S ?

Some medical experts suggest that the anti-viral drug, AZT, be administered to the 
patient within 48 hours of exposure and be continued for a period of approximately six 
weeks (although doctors may vary the duration of treatment by a couple of weeks). 
Although administering AZT immediately after exposure has not been proven to prevent 
infection, this often is the general course of treatment made available to health care workers 
who are exposed to the virus in an occupational setting. Animal studies examining whether 
AZT is effective in this setting are inconclusive; human studies are incomplete. 
Nevertheless, AZT has not yet been discounted as a viable prophylactic and is the only form 
of medical intervention available that may work;

A R E  T H E R E  A N Y  S I D E  E F F E C T S  T O  TAKING AZT A S  A  P R O P H Y L A C T I C  F O R

A P P R O X I M A T E L Y  SIX W E E K S ?

In otherwise healthy people who are not already seropositive, doctors have found that 
taking AZT is not likely to result in the types of toxic side effects sometimes found in those 
who already are infected with HIV and are taking AZT to slow the progression of infection. 
Generally, toxic side effects have been found to be dose and duration related and reversible 
following discontinuation of treatment with the drug. A non-infected person taking a six 
week course of AZT may experience some insomnia, fatigue, and flu-like symptoms. Again, 
these effects would end upon discontinuation of treatment with the drug. The research on 
long term effects are not yet known. Some researchers have found that when given very 
high doses of AZT (well beyond the doses prescribed for humans), female mice may 
develop vaginal carcinomas. In addition, only very limited research has been performed on 
the effect of .AZT on the male or female reproductive systems; as such, its mutagenic and 
teratogenic effects, if any, are not known. One might expect that these more long term side 
effects would not be found in persons who take AZT for the relatively short period of time 
suggested for those who have been exposed to the virus as the result of sexual assault or 
rape.

I U N D E R S T A N D  T H A T  AZT L O S E S  ITS E F F E C T I V E N E S S  IN P E O P L E  W H O  A R E  

S E R O P O S I T I V E  A F T E R  12 T O  18 M O N T H S ;  IF I A M  E X P O S E D ,  T A K E  AZT, B U T  STILL 
B E C O M E  I N F E C T E D ,  W I L L  I B E  A B L E  T O  T A K E  A D V A N T A G E  O F  AZT A S  A F O R M  O F  

T R E A T M E N T  L A T E R  IN M Y  ILLNESS?

AZT loses its effectiveness when resistent strains of the virus develop in a person 
already infected with the virus. Such activity is not expected in a person who recently has 
been exposed to the virus; therefore, it is unlikely that use of AZT as a prophylactic 
immediately after exposure will affect a person's ability to use AZT later in the course of
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illness, if it becomes necessary.

C A N  I T R A N S M I T  T H E  V I R U S  B E F O R E  I K N O W  W H E T H E R  I A M  I N F E C T E D ?

If you are infected with the virus, you are capable of transmitting it; this is so even 
if your HIV antibody test comes back negative. Therefore, to protect your partner from 
infection, it is important, if you engage in sexual relations, that you use safer sex techniques 
throughout this period; in fact, unless you know for certain that neither you nor your partner 
are HIV-infected, you never should engage in unsafe sex. If you use intravenous drugs, you 
should avoid sharing works; if you do share works, always clean them with bleach and water 
following each use.

W H A T  E L S E  C A N  I D O  D U R I N G  T H I S  W A I T I N G  P E R I O D ?

The most important thing you can do is to take care of yourself. You may wish to 
seek counseling. It is important to seek support from your family, friends, and medical 
professionals. Also, this would be a good time to accomplish ’he elusive goals of eating 
better, getting more sleep, and relaxing more.



Federal Year 2000 Plan
In keeping wilh objectives first enumerated by former U.S. 
Surgeon General C. Everett Koop, the U.S. Department of 
Health and Human Services is drafting national health goals 
for the Year 2000. Among those goals Is the reduction of the 
rate of rape and attrmpteo rape of women age 12 years and 
older to "no more than 107 per 100,000 women." (The rate 
was 119.7 per 100,000 in 1986.) The proposed method of 
reduction is the initiation of sexual assault awareness 
programs for adolescents and evaluation of these programs, 
Preventioneducationforadult womenisnotbeing considered 
as equally necessary to rape reduction. Nor are services to 
sexual assault victims included in the federal objectives, as 
are services to victims of domestic violence. [For further 
information, contact Gary Hogelin, Office of Surveillance, 
Communicable Disease Center, U.S. Department of Health 
and Human Services, Atlanta, G A. Telephone; (404) 639- 
2752.]

[EDITOR'S NOTE; The term "rape" is used herein because 
the term is employed by the published material cited.)

O T H E R  N E W S

AIDS and Sexual Assault
The Department of Genitourinary Medicine of St. Mary's 
Hospital in London has reported the first known case ol 
AIDS resulting horn sexual assault. The seroconversion to 
human immunodeficiency virus (HIV) occurred during the 
three months following the assault in a woman who had no 
other identifiable risk factors for HIV infection (e.g., blood 
transfusions, intravenousdrug use, sexual contact with other 
men in the previous nine months, etc,).

The sexual assault victim in this case had been forced to have 
vaginal and anal intercourse by a man known to her, who 
subsequently told her he had tested seropositive for HIV. 
Repeated testing of the woman for the HIV antibody also 
produced a positive result which doctors attributed to the 
sexual assault. Three other women tested positive at the 
same hospital following a rape. None had had blood 
transfusions or used intravenous drugs. However, one 
woman had a sexual partner from Central Africa, and serum 
takenat the time of the rape was not stored, so HIV infection 
could not be definitely attributed to the assault.

St. Mary's Hospital recommends that all adult victims of 
sexual assault be offered HIV testing reassured that the nsk 
of infection is low, and offered counseling.

In England, an assailant may beasked to supply samples and 
agree tobe tested for sexually transmitted diseases. A refusal 
maybe noted In court.

[Source: S. Murphy, V. Kitchen, J.R.W. Harris, and S.M. 
Forster. Rape and subsequent seroconversion to HIV. British 
lounul of Medicine )

Federal officials have approved a SI0.8 million payout to 
settle four consolidated lawsuits against the United States 
over the molestation of 58 Hopi children by a non-Indian 
teacher with the Bureau of Ind'an Affairs.

Between the end of 1988 and early this year, the Federal 
Bureau of Investigation inves’igaled 130 reports of child 
sexual abuse in Indian torritorv

Reported Rape in the 1 Jnited States 
on the Rise
According to the FBI, both reported forcible rape and 
aggravated assault showed a ’0% increase in the first six 
months of 1990. Robbery rose 9% and murder, S?c. Data 
released on October 21,1990 she wed a decline in all property 
crimes, with the exception of motor vehicle theft 
Geographically, the semiannual Crime Index total was up 
3% in the Northeast and 1 % in the Midwest, while both the 
South and West registered a 1 % decline.

Sex Education in Schoolsr
A recent report by the 5ex Information and EducationCouncil 
of the United States indica tes more public schoolsa re offering 
sex education to combat AIDS and teen pregnancy. But. 
school programs often sidestep sensitive issues such as 
acquaintance rape, interpersonal relationships, and sex roles. 
The 36 page report noted that little or no sex education is 
offered in the early grades.

News from the National Association of 
Crime Victim Compensation Boards
In 1990, the Mississippi, Georgia, and Vermont legislatures 
took action to establish and fund cnme victim compensation 
programs in those states, bringing to 47 the number ol states 
with compensation programs. Mississippi's program will 
begin paying claims July 1,199'. South Dakota and Maine 
remain the only states without -nme victim compensation 
legislation.

In other actions, the Connecticut legislature increased the 
maximum emergency award fTomSoOOtoSI.OOO. (At least 15 
states now have maximums 51,003 or more > And, 
Wisconsin's legislature acted to extend coverage to on-duty 
policcand fire fighters, includm g counseling for families of 
those killed in the line of duty

As of October 1, 1990 states' '-nme victim compensation 
programs receiving federal VC 3A funds were required to 
develop rules toguide them in r ’akingawards which avoid 
the unjust enrichment of offencers. In cases of child abuse 
and child sexual abuse, the National Association of Cnme 
Victim Boards has recommend’d  that third party payment 
be used whenever possible, and that states consider 
establishing trust agreements tn guarantee that the award bo

Child Sexual Abuse in Indian Territory
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BRIEFING PAPER 
FOR

CS HOUSE BILL NO. 109 (HES)

Prepared by Department of Public Safety

“ An Act relating to blood tests for persons charged with sex offenses; and providing for an 
effective date.”

Since 1987, Alaska has received Drug Control And System Improvement Formula Grant Funds 
through the Office of Justice Programs, Bureau of Justice Assistance. The grant program is 
authorized by the Anti-Drug Abuse Act of 1988. The purpose of the funds is to provide 
assistance to the states for their law enforcement efforts to control the drug and violent crime 
problem. The allocation for each state and territory is primarily based on population.

For the first year, the allocation to Alaska was $823,000. In 1993, the allocation is $1,870,000.

Within the State, these funds are shared by state agencies and local units of government for the 
purpose of addressing the drug control problem through law enforcement, prosecution, and court 
system improvement programs.

In 1992, with federal allocation of $1,852,000, there were 5 state agency projects and 9 local 
government projects funded. Through these projects the funds provided 14 law enforcement 
officers throughout the State, enforcing the State’s controlled substance laws through multi- 
jurisdictional task force, street level enforcement, and financial investigation efforts. These 
funds provided for two prosecuting attorneys to specialize in the prosecution of individuals 
violating the State’s controlled substance laws. In addition, the funds provided for timely court 
processing and the identification of individuals with prior drug offense incidents through 
improvement of the court and criminal history record systems.

Beginning October 1, 1993, the Crime Control Act of 1990 requires that in order for the states 
to continue to receive their identified Drug Control and System Improvement Grant allocation 
amount, the states must have laws in place related to HIV testing of individuals convicted of a 
sexual offense. The result of a state not having such legislation enacted will be a 10% 
reduction to the state’s identified allocation amount. This amount then will be shared by those 
states which have enacted such legislation.
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For the State of Alaska to continue to receive its entire Drug Control and System Improvement 
allocation, avoid reducing its current drug control effort, and avoid providing 10% of its 
allocation to other states, passage of HIV testing legislation is necessary this session.

With a reduction of ten percent, or $187,000, to the State’s annual grant revenue allocation, it 
will be necessary to fund ten percent of the law enforcement and prosecution effort currently 
addressing the State’s drug control problem through State general funds and municipal revenues.
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O P E R A T I N G E Y 9 4 F Y 9 5 F Y 9 6 F Y 9 7 F Y 9 8 F Y 9 9

P E R S O N A L  SERVICES

TRAVEL

C O N T R A C T U A L

SUPPLIES 27.9 27.9 27.9 27.9 27.9 27.9

EQUIPMENT

LAND & S T R U C T U R E S

GRANTS. CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G 27.9 27.9 27.9 27.9 27.9 27.9

C A P I T A L

R E V E N U E  F U N D  S O U R C E

1002 Federal Receipts

1003 G F  Match
1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA 

Other

1
1

27.9 27.9 27.9 27.9 27.9 27.9

1

i

T O T A L 27.9 27.9 27.9 27.9 27.9 27.9

P O S I T I O N S :

FULL-TIME

PART-TIME

T E M P O R A R Y

f

,

i

Estimate of current year (FY93) impact: N o n e

A N A L Y S I S :  (Attach a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical 

personnel to perform the requisite counseling and testing, travel for medica' oersonnel to communities where qualified 

personnel are unavailable, shipment of specimens, cost to ensure chain of evidence, and documentation of procedures 

and test results.

In 1992,339 charges were m a d e  for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with 

H B  109 is as follows:
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Division:

Peier M. Nakamura, M D ,  M P H Phone: (907) 465-3090

Division of Public Health

Approved by Commissioner: Theodore A. Mala, M D ,  M P H
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Revision Date: B ILL N O .CS H B  109 (L IE S )

A N A L Y S I S  (cont.):

1. Cost for initial HIV screening @  $ 16.30/test

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 

a positive diagnosis is $93.15/test

3. Cost for screening negative results after the six month win d o w  period for 347 @  $15.30/test

4. Cost for Western Blot for the 0.9% of those persons which tested positive after the 6 month
window period

5. Cost of Hepatitis B screening @  $16.30/test

6. Cost of Hepatitis B testing on the 11.2% that will test positive ©  $114.10/test

7. Cost of R P R  test for syphilis @  $16.30/test 

T O T A L

5.705 

293

5,656

293

5.705 

4,473

5.705 

$27, .30

Page 2 of 2
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Revision Date:

Titlo: Blood tests for persons charged with sex BRU: State Health Services
offenses Component: Nursing

Sponsor: Kott

Requestor: H o u s e  Judiciary C O M P O N E N T  SERIAL NO. # 2 8 8

Expenditures/Revenues: (Thousands of Dollars)

O P E R A T I N G FY94 F Y 9 5 F Y 9 6 F Y 9 7 F Y 9 0 F Y 9 9

P E R S O N A L  SERVICES

TRAVEL

C O N T R A C T U A L 45.5 45.5 45.5 45.5 45.5 45.5
SUPPLIES

EQUIPMENT

LAND & S T R U C T U R E S

GRANTS, CLAIMS

MISCELLANEOUS l

T O T A L  O P E R A T I N G 45.5 45.5 45.5 45.5 45.5 45.5]

I C A P I T A L l
i |

R E V E N U E  F U N D  S O U R C E 1 ! 1

F U N D I N G : (Thousands of Dollars)

1002 Federal Receipts |

1003 GF Match 1
1004 GF 45.5 45.5 45.5 45.5 45.5 45.5!

1005 GF/Program Receipts

1006 GF/MHTIA i

Other 1
T O T A L 45.5 45.5 45.5 45.5 45.5 45.5!

P O S I T I O N S :

FULL-TIME |I

PART-TIME 1

T E M P O R A R Y 1

Estimate of current year (FY93) impact: N o n e

A N A L Y S I S :  (Attach a separate page if necessary)

Assuming a base of 200 individuals w h o  would need testing and counseling and w h o  would be presenting themselves 

the Public Health Center for referral for these sen/ices, the costs of this bill for the Nursing C o m p o n e n t  are as follows:

to

Line 300 Contractual Services

200 draws & pre- & post-test counseling @  1.5 hours x 565/hr for initial tests 

400 draws &  pre- &  post-test counseling @  1.0 hr x $65/hr follow-up testing

19,500

26,000

45,500

Prepared by: Peter M. Nakamura, M D ,  M P H  |/\a

Division: Division of Public Health 7  *

Approved by Commissioner: Theodore A . Mala, MD, MPH
Agency: (7fi) Departm ent o f  Health &  Social Services__________

Phone: (907) 465-3090

Date: ~?7/ (> / •> j

Date: 3.

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

(Rev 1 i/92)93iisno.xis/DBn - Page 1 of



BILL N O .CS I IB 1 0 9  (H E S )

ANALYSIS (cont.):

This fiocal note assumes:

1) testing and counseling is for individuals w h o  are not being detained by the Department of Corrections or the 

Division of Family and Youth Services; and

2) individuals will present themselves to a Public Health Center for testing and counseling either through a court 
order or voluntarily will be referred to private providers for counseling.

Page 2 of



Alaska ££>tate ILegtsJlaturc 
^ouse of Jtepreaentatibea HOME:

9843 CHICHAGOF LOOP 
EAGLE RIVER. AK 99577 
PHONE (907) 694-7943

DURING SESSION:
STATE CAPITOL 
JUNEAU, AK 99811 
PHONE (907) 465-3777

COMMITTEES: 
HEALTH, EDUCATION 
& SOCIAL SERVICES 

JUDICIARY 
STATE AFFAIRS

SPECIAL COMMITTEES:
MILITARY & VETERANS AFFAIRS 
OIL & GAS

M EM O R AN D UM

February 22, 1993DATE

Representative Porter
Chair, House J^Sibiary Committe

Pete KottFROM

Request fo r hearing 
•J? HS-IO*}, Blood Tests fo r Sex Crime Perpetrators

Please schedule HB 109 fo r a hearing before the House Judiciary 
Committee as soon as possible.

HB 109 is a victims righ ts b i l l which allows the vic tim of a sexual 
assault to pe titio n the court to have the defendant tested fo r the 
presence o f HIV antibodies and indications of other sexually 
transmitted diseases. The b i l l also provides that i f  the defendant 
is convicted, he must reimburse the state fo r the cost of the test.

The follow ing items are attached

Sectional analysis of the HESS committee substitute
New sponsor statement
Letter from Dr. Peter Nakamura
Chart showing increase in reported rapes in Alaska

I f  you have any questions on th is b i l l ,  please ca ll 
Legislative Assistant, Jack Phelps, at 465-3777.



R e p r e s e n ta t iv e  P e te  K o t t  

SPONSOR STATEMENT

HO M E
9843 CHICHAGOF LOOP 
EAGLE RIVER, AK 99577 
PHONE (907) 694-7943

DURING SESSION: 
STATE CAPITOL 
JUNEAU. AK 99811 
PHONE (907) 465-3777

HB 109 —  H IV  Testing fo r Sex Offenders

The purpose of HB 109 is to provide relief for victims of sexual assault. The threat of 
HIV infection and of infection from other communicable diseases, especially venereal diseases, 
is a serious complicating side-effect of being victimized by sexual assault. The state has a 
compelling interest in assuring that innocent victims of crime are afforded timely relief from 
the anxiety that may result from sexual assault.

It is true that the accused has certain rights that also must be protected by the state. 
The defendant's right to privacy and to due process is an important part of Alaska's judicial 
process. HB 109 includes sev°ral provisions designed to protect the defendant's rights whi'e 
balancing those rights against the alleged victim's right to know if he or she has been exposed 
to infection. The following factors should be noted with respect to this concern:

1) The test is not automatically required, the victim must petition the court to
request the test;

2) The court must find probable cause that there was a transfer of bodily fluids;
3) The release of information obtained as a result of the test is strictly controlled

in that
a) only the defendant, the victim, and officials of the defendant's place of 

incarceration are to receive the test results, except that the Department 
of Health & Social Services may receive statistical information;

b) unauthorized disclosure of test results is strictly prohibited and is 
defined as a class A misdemeanor; and

c) the time period during which the alleged victim may request the test 
is narrowly defined.

HB 109 also provides that the state must make availahle to both the victim and the 
alleged perpetrator counseling relating to HIV and AIDS which is medically appropriate for 
those persons.

Finally, HB 109 is designed to minimize the cost to the state of implementing this 
program. If the defendant is convicted, he or she must reimburse the state for the cost of the 
test. The court may order the Department of Corrections to provide for the reimbursement 
through garnishment. Furthermore, the Federal Crime Control Act of 1990 provided that states 
which do not have a law such as that proposed by HB 109 shall lose part of their law 
enforcement assistance grants. The loss to Alaska if we fail to pass such a law this year will 
be approximately $185,000 in FY94.

This bill can satisfy the Federal requirement and simultaneously form an integral part S' 
of an effort by the state of Alaska to ensure that victims of crime in our state are afforded U
every opportunity to find appropriate relief.
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CSHB 109 
SECTIONAL ANALYSIS

"An Act re la tin g to b lood tests fo r 
persons cha rged w ith sex offenses; 
and p ro v id in g fo r an e ffec tive date ."

Section 1.

Adds new sections to AS 18.15 as follows:

AS 18.15 .300

(a) makes a defendant (including a minor) charged with a sexual offense 
under AS 11.41 .410 - 11.41.440 that includes sexual penetration as an 
element o f the crime subject to an order o f the court requiring testing fo r HIV 
and other communicable diseases.

(b) allows the alleged vid im , or the prosecuting attorney on behalf o f the 
alleged v id im , to petition the court fo r an order requiring the defendant to be 
tested.

(c) requires the court to make a probable cause determination 1) that a crime 
has taken place under the specified statutes, and 2) that sexual penetration 
took place. Allows the court to condud a hearing to receive evidence to make 
the determinations required under this subsedion.

(d) requires the court to order the test if the court finds probable cause that 
a crime was committed and that sexual penetration took place.

(e) designates the authorized recipients of test results obtained under an order 
authorized by subsedion (c) of this ad . Authorized recipients are the 
defendant, the vid im (or the vid im 's parents or guardian) and the officer in 
charge and the chief medical officer of the facility in which the defendant is 
incarcerated.

(f) places time constraints on when the order authorized under (c) o f this ad
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may be filed. The test may not be ordered sooner than seven days after the 
arrest nor more than 90 days after the defendant has been convicted and 
sentenced. Additionally, a test may not be ordered after a finding favorable 
to the defendant.

(g) provides definitions for "disposition favorable to defendant," and "sexual 
penetration."

AS 18.15.310

(a) requires that blood drawn for a test under this act be drawn by licensed 
medical personnel according to AS 08.64.

(b) requires that testing on blood drawn under provisions of this act be 
conducted by a licensed medical laboratory and according to accepted 
medical standards.

(c) requires that positive test results be transmitted to the Department of 
Health & Social Services.

(d) requires test results to be sent to the designated recipients and requires a 
disclaimer to be attached to test results.

(e) requires the court to order persons who receive the test results to maintain 
the confidentiality o f personal identifying data related to the tests. Provides 
certain exceptions to this confidentiality: (1) the defendant, and (2) the victim 
for such disclosures as a re necessary to provide for the victim's own health 
and the health of the victim's spouse, fam ily and household.

(f) prohibits the test results from being used as evidence in a crim inal or 
juvenile proceeding.

(g) provides civil immunity for persons perform ing the duties authorized by this 
act.

(h) if the test results are positive, requires the Department of Health & Social 
Services to provide free counseling and testing to the victim and counseling 
to the defendant upon request. Also requires the department to provide 
referral fo r the victim to appropriate health care facilities and support sendees.



(i) defines "AIDS/1 "counseling/1 and "HIV." Counseling is defined as providing 
medically appropriate information including information on the diseases, their 
treatment and the medical and social implications of the diagnosis and the 
tests.

AS 18.15.320

(a) requires the Department of Health & Social Services to pay for tests 
ordered under this act.

(b) requires a defendant who is convicted of an offense for which a test was 
ordered under this act to reimburse the department for the cost o f the test. 
Allows the court to order the Department of Corrections to garnish wages 
earned in correctional industries to pay fo r the test.

AS 18.15.330

provides that intentional unauthorized disclosure of information restricted by 
this act constitutes a class A misdemeanor.

Section 2.

Provides that the act takes effect immediately according to AS 01.1 0.070(c).



HB 109 
SECTIONAL ANALYSIS

"An Act re la tin g to b lo od tests fo r 
persons cha rged w ith sex o ffenses ; 
and p ro v id in g fo r an e ffec tive da te ."

Section 1.

Adds new sections to AS 18.15 as follows:

AS 18.15 .300

(a) makes a defendant (including a minor) charged with a sexual offense 
under AS 11.41 .410 - 11.41.440 subject to an order o f the court requiring 
testing fo r HIV and other communicable diseases.

(b) allows the alleged victim, or the prosecuting attorney on behalf o f the 
alleged victim, to petition the court fo r an order requiring the defendant to be 
tested.

(c) requires the court to conduct a hearing on a petition filed under subsection
(b), and requires the court to order the test if the court finds probable cause 
that a transfer o f bodily fluids took place between the defendant and the 
alleged victim.

(d) designates the authorized recipients o f test results obtained under un order 
authorized by subsection (c) of this act. Authorized recipients are the 
defendant, the victim (or the victim's parents or guardian) and the officer in 
charge and the chief medical officer o f the facility in which the defendant is 
incarcerated.

(e) places time constraints on when the order authorized under (c) o f this act 
may be filed. The test may not be ordered sooner than seven days after the 
arrest nor more than 90 days after the defendant has been convicted and 
sentenced. Additionally, a test may not be ordered after a finding favorable 
to the defendant.



AS 18.15.3 10

(a) requires that blood drawn fo r a test under this act be drawn by licensed 
medical personnel according to AS 08.64.

(b) requires that testing on blood drawn under provisions o f this act be 
conducted by a licensed medical laboratory and according to accepted 
medical standards.

(c) requires that positive test results be transmitted to the Department of 
Health & Social Services.

(d) requires test results to be sent to the designated recipients and requires a 
disclaimer to be attached to test results.

(e) requires the court to order persons who receive the test results to maintain 
the confidentiality o f personal identifying data related to the tests. Provides 
certain exceptions to this confidentiality: (1) the defendant, and (2) the victim 
fo r such disc'osures as are necessary to provide fo r the victim's own health 
and the health o f the victim 's spouse, fam ily and household.

(f) prohibits the test results from being used as evidence in a crim inal or 
juvenile proceeding.

(g) provides civil immunity fo r persons perform ing the duties authorized by this 
act.

(h), if the test results are positive, requires the Department o f Health & Social 
Services to provide counseling and testing to the victim ; and counseling to the 
defendant upon request. Further provides that the Department's duty to 
provide counseling is satisfied if the Department delivers to the victim and the 
defendant a brochure containing the relevant information, and refers the 
defendant and victim to the Department fo r further information.

(i) defines nAIDS" and "counseling." Counseling is defined as providing 
medically appropria te information including information on the diseases, their 
treatment and the medical and social implications o f the diagnosis and the 
tests.
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AS 18.15 .320

(a) requires the Department o f Health & Social Services to pay for a test 
ordered under this act.

(b) requires a defendant who is convicted of an offense for which a test was 
ordered under this act to reimburse the Department for the cost o f the test. 
Allows the court to order the Department of Corrections to garnish wages 
earned in correctional industries to pcy fo r the test.

AS 18.15 .330

provides that intentional unauthorized disclosure of information restricted by 
this act constitutes a class A misdemeanor.

AS 18.15 .350

provides definitions o f terms essential to the act.

Section 2.

Provides that the act takes effect immediately according to AS 01.1 0.070(c).



Sponsor Amendments to 
CS for HB 109(HES)

Offered in House Judiciary 
March 17, 1993

Amendment 1:

p. 1, /. 7, after "indictment," add " presentment, "  

p. 1, I. 12, after "indictment," add "presentment," 

p. 1, 1. 14, after "indictment," add "presentment,"

Explanation:

Article I, section 8 of the Alaska constitution provides that a grand jury may file charges 
by presentment or indictment. The difference between the two is that presentment is 
brought from the grand jury's own knowledge or observation without a bill of 
indictment being laid before it by the government prosecutor. Though presentment is 
rarely used in Alaska, it is provided for in our constitution. It therefore seems advisable 
to include it in the bill presently before us.

Amendment 2:

p. 2, I. 1, after "guardian" delete comma and add "of an alleged victim who is a minor or 
incompetent,"

Explanation:

When the bill was amended in HESS, an agreement was reached between the sponsor 
and the Department of Law to reword this part of the bill. Part of that agreement 
included adding this provision for the parent or guardian being able to request the test. 
The intent of that addition was to cover those situations in which a minor or 
incompetent person was the victim. As the bill now reads, however, it would seem to 
allow the parent of an emancipated adult to file a petition. The suggested amendment 
more accurately reflects the sponsor's intent, and brings the language of proposed AS 
18.15.300(b) into line with AS 18.15.300(e) [see p. 2 ,1. 16 & 17].

Amendment 3:

p. 2, /. 8, after "may rely" add "exclusively"

Explanation:

This amendment is brought at the request of the Department of Law. They would like 
the language of the bill to indicate clearly that if the court deems probable cause to be 
adequately demonstrated at the grand jury proceedings or in a preliminary hearing, the 
court may proceed without an additional hearing.
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Amendment 4:

p. 3, I. 31, after “immediate fam ily," delete "or"

p. 4, I. 1, delete the pei'iod and add ", or a person in a dating, courtship, or engagement 
relationship with the victim/'

Explanation:

This amendment is brought at the request of the Network on Domestic Violence and 
St.rual Assault. The existing language of the bill may work well for a victim who is a 
married woman or one living with a family. But what if the victim lives alone, or is not 
married., but engaged? This change borrows language from the domestic violence 
statutes, and closes these potential gaps.



Changes to HB 109 reflected in 
the b la n k Comm ittee Substitu te 
presented to the Comm ittee on 

February 16, 1993

Line numbers refer to the original bill.

p.l, 1.7 adds "indictment, or information" to include the various forms of initiating a
felony prosecution.

p.l, 1.8&9 uses more specific language denoting the acts for which the bill allows a petition
to be initiated.

This change is to ensure that the statute as amended by HB 109 conforms to Federal 
guidelines set forth in the Crime Control Act of 1990.

p.2 ,1.1-6 requires the court to find probable cause that a crime has been committed under
the statutes cited in (a); and that probable cause exists that the crime included 
sexual penetration as defined in AS 11.81.900(b)(54).

adds a new subsection (d) which requires the court to order a blood test on a 
defendant if probable cause is found as required in (c).

This change is to ensure that the statute as amended by this bill conforms to the Federal 
guidelines set forth in the Crime Control Act of 1990.

p.2, 1.7 renumbers this subsection (e); and substitutes "provided" for "sent."

p.2 ,1.16 renumbers this subsection (f).

p .2 ,1.22 adds a new subsection (g) providing a definition of "disposition favorable to
defendant." In the original version, this was found on p.5, 1.3.

p.2, 1.24 adds "registered physician assistant" to the list of those authorized to draw
blood for the purposes of this section.

This change was requested by the Department of Corrections.

p.3, 1.4 substitutes "provided" for "sent."

p .3 ,1.30 deletes the sentence which begins, "If the department delivers a brochure . . ."
Adds a sentence which provides for "referral to appropriate health care facilities 
and support services at the request of the victim."

p.4, 1.5&6 substitutes "HIV symptomatic disease" for "AIDS-related complex."

p.4, 1.7 adds a subsection containing the definition of "HIV." In the original version, this
was found on p.5, 1.9.
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Bill No. HB 109
Bill No.***AST

Date: February 12, 1993

3a
V )V)<
3X<uC/D

OJ(J
ju
"c
>
o
-t-icn <ur*
3O
Q

u33O
U

&w
< 1

04

z

C/3
O
0 4

DRAFT
Contact: Joanne F. Lopez

Executive Director 
CDVSA

Title: An Act relating to 
blood test for persons 
charged with sex offenses.

A total of 530 rapes were reported in 1991. Rapes account for 15.5% of all violent crimes. 
There are concerns for victims who may become infected with human immunodeficiency 
virus (HIV). Cases have been reported.

The Council on Domestic Violence and Sexual Assault supports the concept of a bill that 
would allow a victim of sexual assault to learn if her/his assailant is infected with HIV.

The Council supports the concept in HB 109 to test at the time of the arrest and strongly 
recommends that the testing be conducted once probable cause for a violation in AS
11.41.410 - 11.41.440 has been established. I f testing is postponed until after conviction, 
it take as long as two years to obtain this crucial information.

The Council recommends that the victim not be put through a legal procedure i f order to 
force the blood test of the offender. To do so would re-victimization the victim which is 
unacceptable. Prosecutors would likely not force the blood testing issue i f this were the case 
in order to save the victim this additional distress since the victim will be needed for 
testimony in the actual assault litigation.

The Council recommends that the victim be informed that because the offender’s blood test 
is negative, it does not mean that they are safe. The nature of HIV is such that there is an 
incubation/latency period of six to eight months during which a carrier’s blood will not 
reveal the presence of HIV but they can transmit the virus. Victims need to be aware that 
they should be (re)tested six to eight months later. The Council would like to see funding 
for the Department of Health & Social Services to pay for victim testing.

The Council also believes that the legislation should specify how the information will be 
transmitted to the victim. The Council recommends that the information should be provided 
to the victim only if the victim (or the victim’s legal custodian, if the victim is a minor) 
wants the information. The information should never be transmitted by letter and the victim, 
or victim’s legal custodian if the victim is a minor, should be allowed to name a designee 
to receive the information if the victim doesn’t want to learn of it directly.

The Council recommends that counseling of victims concerning the results of the alleged 
offender’s blood test need to be handled sensitively. A counseling brochure does not meet 
this standard. A trained counselor or nurse or other appropriate service provider needs to

r
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be available to help the victim deal with the situation and to counsel the victim on safe sex 
and protection of their partner due to the potential exposure.

Since there is a stigma involved with this condition, the Council suggests to consider 
protecting the confidentiality of HTV positive individuals, and suggests the court be required 
to order all parties to keep die information confidential.

Willie Kinnebrew, Acting Chair 
Council on Domestic Violence & 
Sexual Assault
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Jtiashp ‘Women's Commission 
Post Office (Bo*i82977 
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Jlpprovaf(Byjlfasfo ‘Women's Commission 
Mouse (Biff 109

This Sidwoufd require 6 food tests from persons charged wit ft sesQtaf offenses andprovide 
an avenue for victims of the sexuaf assauft to receive the resufts o f those tests.

MB 109 provides victims ofseo&af assauft a means to determine whether they have Seen 
exposed to communicaSCe diseases. Jit the present time privacy laws prohibit this testing 
ofadegedperpetrators of sexpalassauft or disclosure of test resufts. 'Victims have no 
recourse to determine if  they have contracteda scqiafly transmitteddisease, This 6iff xvoufd 
provide that recourse.

Thejifasha Women's Commission supports MB 109. Victims of sexuaf assauft are innocent 
people whose person and whose own right to privacy have Been vio fated The statutes 
shouldprovide then access to the medkaf information ahout their attachcr necess.ny to 
determine any medkaf treatment needed to preserve their physicaf-  andmentaf— heafth. 
StiQiaf assault victims need a great deaf o f help andsupport for recovery. MB 109 provides 
an important remedy without compromising legitimate protection of the alleged attaches 
tights.

The proposed hid appears to adequatefy address 6oth the necessary protections andpracticed 
means of achieving the desired resufts. TheJl fas ha Women's Commission supports MB 109 
as written.

jltashg Women's Commission

S .Q y..oLM
(Barbara <8. Tyndad 
Chair



INFECTIOUS DISEASESAIDS/STD
TUBERCULOSISIMMUNIZATION
CHRONIC DISEASESDIABETESINJURY CONTROL

W A LTE R  J. N IC K E L , G O V E R N O R

WEPT. OE H EA LTH  AN D  SOC IA L SERV ICES
DIVISION OF PUBLIC HEALTH SECTION OF EPIDEMIOLOGY

561-44063601 "C" STREET. SUITE 576 
P.O. BOX 240249
ANCHORAGE. ALASKA 99524-0249

/

February 8, 1993

Representative Brian Porter 
State Capitol, Room 118 
Juneau, AK 99801-1182

Dear Representative Porter:

Per your request, enclosed are materials related to HB 109 on the issue of mandatory HIV 
testing of persons charged with sexual offenses.

I f our office can be of further assistance, please call.

Sincerely,

Penelope M. Cordes, Ph.D. 
AIDS/STD Program

VCoi
Enclosure
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DEI»T. OF H E A LTH  A i\D  SOC IA L SERV ICES
DIVISION OF PUBLIC HEALTH SECTION OF EPIDEMIOLOGY 3601 "C" STREET, SUITE 576 

P.O. BOX 240249
ANCHORAGE, ALASKA 99524-0249
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W A LT E R  J. H IC K E L , G O V E R N O R

INFECTIOUS DISEASESAIDS/STD
TUBERCULOSISIMMUNIZATION
CHRONIC DISEASESDIABETESINJURY CONTROL

561-4405

TECHNICAL ISSUES CONCERNING 
HOUSE BILL NO. 109

"An Act relating to blood tests for persons charged with sex offenses."

Summary

HB 109 provides for court ordered serologic testing for HIV and other communicable diseases 
of: (a) defendants charged with sexual assault; and (b) minors for whom a petition is filed 
alleging sexual assault.

HB 109 provides for notification of the results of such tests to:
(a) the defendant or minor; (b) the alleged victim, designee, or parent/guardian of a minor; and
(c) the officer in charge and chief medical officer of the facility in which the defendant or minor 
is incarcerated or detained.

Discussion

The implied purpose of HB 109 is to obtain information related to an alleged sexual assault 
perpetrator’s infectious disease status, especially HIV infection, and convey this information to 
alleged victims so that they may take measures to preserve their health and be spared groundless 
fear. The intended benefits to the victim cannot be achieved through mandatory serologic testing 
of the alleged perpetrator as proposed by HB 109.

Testing of the perpetrator will not give the victim information about her/his own health 
status and will not preclude the need for the victim to receive counseling and testing for 
sexually transmitted disease including HIV for the following reasons:

• I f the suspect tests negative for HIV antibodies, it is not conclusive proof that the suspect 
is free of HIV infection. A person who is recently infected may not develop detectable 
HIV antibodies (seroconvert) for up to 6 months. Seroconversion for Hepatitis B ranges 
from two weeks to 6-9 months. Serologic testing for syphilis may also result in a false 
negative, i.e., the person is infected but it is not detected by the blood test.
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• I f the suspect tests positive for HIV antibodies, this does not give any information on the 
HIV status of the victim. The risk of transmission of HIV through sexual assault is 
not known. There has been one documented case of HIV transmission following a rape. 
There are anecdotal reports of victims of rape who are HIV positive, but the source of 
their HIV infection is not known. The theoretical risk of transmission of HTV from one 
episode of heterosexual intercourse is estimated to range from 1 in 100 to 1 in 1,000. 
While HIV can be transmitted in a single exposure, studies have shown that persons have 
remained uninfected despite multiple exposures over a prolonged period of time. 
Similarly, if the suspect tests positive for syphilis or Hepatitis B, this does not mean that 
the victim has been infected. Transmission depends on the stage of the illness in the 
source person and factors specific to the person exposed.

Thus, individualized counseling services for the victim regarding risks, safer sex, testing, and 
referrals for emotional support and medical care must be provided in order for the victim to 
know her/his own status, to make decisions about health care, and to cope with the trauma of 
assault. Reliance on perpetrator testing exaggerates the benefits of testing the source person and 
detracts attention from the counseling and medical needs of the victim.

Regardless of knowledge of the alleged perpetrator’s HIV status, the victim should be counseled 
about baseline KiV testing to establish for the victim her/his HIV status before the assault, and 
retesting at intervals up to 6 month post-exposure to cover the "window period", i.e., the time 
from infection to seroconversion.

There is presently no cure for HIV disease nor treatment during the acute and early 
asymptomatic stages. Prophylactic use of AZT following a significant exposure to HTV in a 
health care setting is experimental and has not been proven effective in humans. Prophylaxis 
must begin within 24 hours of exposure. With currently available technology, reliable HIV test 
results on an alleged perpetrator would not be available within this time frame to assist a victim 
in making a decision about initiating prophylaxis.

Section 18.15.310(c) states that "copies of test results that indicate exposure to or infection by 
HIV or other communicable diseases shall also be transmitted to the department". This section 
needs clarification. To which department does this refer and what is the justification? HIV is 
not a reportable disease in Alaska. Disclosure of test results should be strictly limited to as few 
specifically designated persons as possible. The greater the number of persons with access to 
confidential information, the greater the possibility of breach of confidentiality and liability.

HB 109 goes beyond requirements of the federal Crime Control Act of 1990 which requires that 
states enact legislation for court ordered HTV testing of persons convicted of a sexual assault, 
or else lose 10% of their federal funding for public safety. Mandating HTV testing on persons 
charged with a sexual offense means performing an invasive medical procedure (phlebotomy), 
without consent, on a person whose guilt has yet to be determined. Challenges to the 
constitutionality of mandatory testing of either charged or convicted sexual offenders, and the 
attendant legal costs, should be anticipated.
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The Section of Epidemiology has, in the past, opposed legislation similar to H.B. 109. These 
types of bills: provide no benefit in disease prevention nor dependable relief of fear and anxiety 
for victims of sexual assault; potentially infringe upon constitutionally protected rights to 
privacy; and defiect resources away from more appropriate medical and emotional supports for 
victims of sexual assault.

Problems with the language of certain sections of HB_1Q9.

Section 18.15.300(c): Delete reference to saliva and "other bodily fluids". Sexual transmission 
can occur through infected blood, semen, and vaginal secretions. Saliva and other external 
bodily fluids including sweat, vomitus, tears, urine, feces, and nasal secretions do not transmit 
HIV.

Seeder. 18.15.300(e)(1): It is not clear what the reason is for this stipulation. There is no 
medical justification for a 7 day delay in testing.

Universally change "communicable" to "sexually transmitted disease" since the bill is for 
detection of diseases transmitted through a sexual assault.

Section 18.15.310(e): delete "immediate fa.nily, or persons occupying the same household as 
the victim." This phrase implies erroneously that these persons are at risk of acquiring HTV 
infection from the victim. HIV is not transmitted by non-sexual, family and household contact.

Section 18.15.310(h): The delivery of a brochure on HIV and AIDS to a person just informed 
of an HIV positive test result is an absolutely inappropriate way to discharge the professional 
and 1 '• w*’ hbility to counsel a patient receiving a positive HTV test result and it would 
violi. - xicy on HIV post-test counseling and the standard of practice as established by
the Aa.’a u. wther professional bodies.

Section 18.15.310(h)(il): delete "or AIDS related complex". HIV symptomatic disease is the 
term currently used to refer to the stage of the illness formerly referred to as AIDS related 
complex.

February 1993
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xaly underestimated.” The study was conducted in Kigali, 

Rwanda. W H O ’s clinical definition of AI D S  requires an 
HIV-positive patient to have at least two major and one mi­
nor symptom of the disease over the last year. Dr. Christina 
P. Lin dan, a U C S F  researcher and lead author of the study, 

published in the Feb. 16 issue of the Annals of Internal 
Medicine, said that based on the study, the true number of 
HIV-related deaths —  among both males and females —  in 

the central African country may be two to three times the 

2,056 deaths officially reported by Rwanda in 1990.Q

Criminal Transmission
Testing  S e x  O ffe n d e rs  f o r  H IV 
C an  C re a te  D ilem m a , G ro u p  S a y s
State legislators are faced with a dilemma when consider­

ing the issue of HIV testing of offenders in sexual assault 

cases, according to a report from the Nauonal Conference of 

State Legislatures.

"Legislators may want to consult with legal counsel, rape 

victim assistance groups, other relevant community organi­

zations, and public health personnel when considering ap­

propriate responses," said a report of the organizauoi 

'Testing Sex Offenders for HIV," made pub/l*r'KIarch 6?5^\‘;\\

The legal and practical considerations of 

confronted, while remembering ihat other options to legisla­

tion also exist. N C S L  said. The group noted that as of last 

May, 23 states had approved laws concerning H I V  testing of 

sexual offenders, and that some 70 bills were being consid­

ered in 26 states during the 1991 legislative sessions.

In the United States, an average of some 155,000 w o m e n  

annually have reported being raped, N C S L  said. While they 

suffer physical and emotional trauma, the group said, "when 

the fear of being infected with [HIV] is added, the emotional 

burden increases. Because the victims not only have been 

assaulted but also possibly threatened with a deadly disease, 

they often want to know if their assailant is infected with 

HIV, and public sentiment tends to support requiring the ac­

cused to undergo H T V  testing."

A  1990 federal law, N C S L  said, pressures states to require 

HIV testing of convicted sex offenders at the victim's re­

quest or lose 10 percent of their victim's assistance funding 

[although the stipulation does not go into effect until fiscal 

1995].

A Task o'; Balancing
"The states have the task of balancing the rights of vicums 

and defendants,” the report said.

A m o n g  practical considerations of H I V  testing. N C S L  

said, is the risk of transmission of H T V  from a single assault 

—  “at most a l-in-500 chance... from a single male-to-fe- 

male exposure if the male is infected." Other practical con­

siderations, the group said, are the cost and reliability of 

HIV tests and the usefulness of testing.

“Sexual assault victims might want information about the 

accused offender's H T V  status for two primary reasons: con­

cern for their own health, and concern for the health of their

sex partners," N C S L  said, adding that the victim also might 

request A Z T  treatment, which m a y  delay the progression 

from H T V  infection to AIDS.
But, N C S L  said, time is also an issue and that "waiting 

until conviction, which can take up to three years, decreases 

the usefulness of the information to the victim. Testing all 
accused offenders may solve this problem but raises legal 

questions. If the offender is not tested promptly, then testing 

the victim provides at least as much useful information to 

the victim, because it may show the actual presence or ab­

sence of the virus."

Legal Considerations
Regarding legal considerations, N C S L  said that “being in­

fected with H I V  is not a cnme; infection only becomes rel­

evant to criminal pioceedings in the cases involving reckless 

endangerment, such us assault with intent to infect or delib­
erate transmission of the virus."

A n  H I V  test s z "search" under federal law and requires a 
balancing test between the government's need to conduct the 

search and the invasion which the search entails, N C S L  said.

Privacy is another legal consideration, N C S L  said, adding 

that “if the defendant is tested before conviction, it may 

prejudice the presumption of innocence. On  the other hand, 

if testing is restricted only to convicted sex offenders, it fails 

to allow for early medical intervention and provides little 

physical or emotional benefit to the victim."

A m o n g  “other options," the group said, are "an immediate 

assessment of the risk status of the accused offender, with or 

without H I V  testing, to the extent possible within the legal 

limits of confidentiality."

Copies of the report are available for $5, plus S3 for ship­

ping and handling, from the N C S L  Book Order Department, 

1560 Broadway, Suite 700, Denver. Colo. 80202: (303) 

830-2200.Q
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MANDATORY/AUTHORIZED HIV TASTING FOLLOWING CBRTA1N OFFENSES
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Idaho Nevada

HIV TESTING WITHOUT CONSENT
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Source: AIDS Policy Center, Intergovernmental Health Policy project

HIV testing. Histoncally, such tests have 
been voluntary and in most states, written 
informed consent prior to testing is required. 
There have always been exceptions, how­
ever —  m ost notably in the areas of blood 
and organ donations, as well as in medical 
emergencies. As policy in this area has 
evolved, non-volumary HIV testing, par­
ticularly among institutionalized popula­
tions. has increased.

tnandaie/require/authorize testing based on an 
individual's specific behavior. Second, there 
are laws that provide for testing without con­
sent under certain conditions.

mandates it for all inmates who have a his­
tory of injection drug use, before they can be 
released from prison; and Indiana requires 
anyone convicted of a drug offense take an 
HIV test

Non-voluntary HIV testing can be classified in 
two ways. First, there are some state taw* that

WHICH STATES REQUIRE HIV 
TESTS FOR INJECTION DRUG 
USERS ? (EXHIBIT 5)
Mandatory HIV testing of people convicted 
of drug offenders is specially prohibited in 
California. By way of contrast, Idaho and 
Indiana mandate testing for anycoe con­
victed of drug-related charges; and Illinois

WHICH STATES REQUIRE HiV 
TESTS FOR SEX OFFENDERS? 
(EXHIBIT S)
Another group that has been ' .'geted for 
mandatory HIV testing is sea offenders. 
Often, laws are different for prostitutes and 

Saa From O v flfee pap I
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for other sex offender*. Also,adied»coonis 
frequently made between people who have 
been arrested— as opposed to convicted—  
of a sexual offense.

Twelve states mandate HIV testing for indi­
viduals convicted of any sexual offense (CA, 
CO, IL, IN, MI, ND, OR, RI, SC, V A, WA, 
WV). Florida distinguishes between pros­
titution and other sexual offenses: testing is 
mandatory for prostitutes who have been 
convicted, but for sex offenses where there 
has been a transfer of body fluids, it is 
mandatory when a person is charged with 
such an offense. In Tennessee, testing is 
mandatory for a person arrested for prostitu- 
l in Nevada and Ohio. it. is mandatory 
upon arrest for any sexual offense. HIV 
testing is also mandated for sexual offenses 
in Iowa and Minnesota, and in Georgia and 
Maryland, if the person pleads guilty to the 
offense.

Several states authorize HIV testing after an 
arrest forasexual offense (Arkansas. Michi­
gan, Oklahoma, and South Dakota) or 
upon conviction (Kansas, Maine. Michi­
gan, and Texas. In Louisiana and Wyo­
ming HTV testing is authorized for sex of­
fenses, no distinction is made between arrest 
and conviction.

Mandatory testing for prisoners is required 
in 23 states. In some cases, simply being

incarcerated is sufflocat to authorize or 
mandate HTV testing. In others, testing is
r r if liv t a lf r iir i s p r r if ir r - m - irrn,raT v-r- , « r..» + .» n
a physician or prison official believes it to be 
necessary. Three states (Missouri, Tcxra 
and Wisconsin) mandate testing for indi­
viduals in mental institutions, while in Or­
egon and West Virginia, the courts can act 
on a patient’s petition and mandate testing 
for a health care worker in cases where there 
has been a significant exposure to body 
fluids.

WHICH 3TATT3 HAVB HIV 
TESTING WITHOUT CONSENT 
FOLLOWING A SIGNIFICANT 
EXPOSURE? (EXHIBIT S)
States that allow HIV testing without con­
sent uoder certain circumstances have tended 
to target their laws on notification and expo­
sure in the workplace —  particularly in 
medical settings.

For example: In cases where health care 
workers or emergency personnel have been 
significantly exposed to a patient’s blood. 
HIV testing without consent is authorized in 
15 states (AR, CO, DE.FL, HA, ID, IA, EL, 
MI, MO, NE, NM, T X  WV, WI). If there 
is already a sample of the potential source 
patient’s blood available for testing, testing 
without consent may proceed following a 
significant exposure in six states (CT, LA, 
MT, PA, RL WY). And if, following a 
significant exposure, the potential source 
patient refuses consent for HTV testing, the

court can require HIV testing in four states 
(ME, OH, OR, WA).

HTV testing without consent is also allowed 
in several states in medical emergencies, if 
the test is needed for diagnostic or treatment 
purposes, or if there is a threat to public 
health. If consent cannot be obtained be­
cause the patient is unable or unwilling, and 
if no agent of the patient is available to 
provide consent, testing will be dooe with­
out consent in 16 states (AR, CT, DE, HA, 
ID, IA, KY, M L  MT, NH, NM, NC, OH. 
PA, RI, WV).

Consent for testing is implied when apatient 
has entered into medical treatment if: a 
physician determines a test is needed be­
cause the patient is at high risk for HIV and 
there is medical need (Alabama); HTV sta­
tus is needed for further medical treatment 
(Arkansas); in the physician's judgeme' 
the test is medically needed (II lino is); or the 
lest is necessary for diagnosis or treatment 
(Indiana). West Virginia allow testing 
without consent if a physician has cause to 
belie ve the test would be positive and knowl­
edge of the patient’s HIV status is medically 
necessary. And in Louisiana, coasent is not 
required when in the medical opinion of the 
physician requesting it would be 
contraindicated, or in cases involving a 
child's medical treatment.
—  Kate Cauiey

IN T E R G O V E R N M E N T A L  H E A L T H  P O L IC Y  PROTECT



M a n d a t o r y  H IV  t e s t i n g  f o r  s e x  o f f e n d e r s  
H e lp in g  o r  f u r t h e r  h a r m in g  r a p e  v i c t im s ?
T he possibility that a rapist int'cucd 

willi HIV will transmit the deadly vi­
rus to his victims has emerged as one of die 
most Irightenmg aspects of the AIDS epi­
demic. As ihe Presidential Commission on 
the HIV Epidemic noted in its 1988 report, it 
has “added a new and disturbing specter'’ to 
die problems faced by sexual assault vic­
tims, Indeed, several studies have docu­
mented that women arc both aware of and 
concerned about the risks of contracting 
Al DS or the virus that causes it as a result of 
being raped.

Last November, in an effort to address 
the concerns of rape victims who may be 
exposed to HIV.Congresspassed the Martin 
Amendment to the Comprehensive Crime 
Control Act of 1990 Sponsored by former 
Rep Lynn Martin. tR-lL), the amendment 
stipulates that states will lose 10 percent of 
their victim assistance lunds if they do not 
mandate HIV tesung for a convicted sex 
olfcndcratihc rape vicum's request. It also 
requires that test results be disclosed to the 
victim and die convicted defendant. Ac­
cording to Martin, the amendment is im­
portant to ensure that rape victims do not 
have to live in fear that a rapist may have 
exposed them to HIV infection.

Even before the federal amendment was 
passed, nearl v half the states had laws on the 
books mandaung or allowing HIV tesung 
lor convicted sex offenders (or in some 
cases, individuals charged or arrested for a 
sexual otfensc) and providing for the subse­
quent disclosure of test results to the victim. 
As of May 6. more than 70 sex offender-rape 
victim related bills had been proposed in 26 
states. (See Box. Sex Offenders).

RAPE AND HIV TRANSMISSION
The rtskof contracting HIV from a rapist 

depends on several factors, the mostobvious 
of which is whether the assailant :s himself 
infected with HIV. According to studies 
reported in the Journal o f Interpersonal 
Violence and the Journal o f  Emergency 
Sursing in 1990. other factors include the 
number of assailants, the size of the inocu­
lum per exposure and the number of expo­
sures, the virulence of the viral strain, the 
kind of assault (vaginal, anal or oral) and the 
victim's susceptibility to infection.

Statistics documenting heterosexual 
transmission of the virus serve as a basis 
from which to hypothesize the rate of HIV 
transmission from rape. Several siudics cal­
culate the per contact infecu vitv lor malc-to- 
fcmalc HIV transmission at less lhan or 
equal to 0.2 percent. If, as the Centers lor 
Disease Control has said, local trauma that 
dissolves mucosal barriers to infection may 
increase a woman’s nsk of infection, the 
potenual for a rapist with HIV to infect his 
victim is estimated to be greater than 0.2 
percent.

TO TEST OR NOT: DEBATING 
MANDATORY HIV TESTING 
FOR SEX OFFENDERS

At first glance, the proposal to have 
convicted sex offenders undergo mandatory 
HIV testing and disclose the test results to 
the vicum seems understandable and just. 
The issue is, however, complex and contro­
versial, even among victims’ rights organi­
zations and women's groups advocating for 
rape viciim-focuscd policies.

Arguments Supporting 
Mandatory Testing

Advocates of mandatory tesung assert 
that the right of rape victims to know a 
convicted, and in some cases charged, 
o ffender's  HIV status supercedes the 
offender’s right to privacy. Florida’s I99() 
sex offender tcsti ng law— one ol the nation' s 
most stringent — declares, for example, that 
victims of sexual offenses are entitled to 
know at the earliest possible opportunity 
whether the person charged with the crime 
has tested positive for HI V. According to Pat 
Gleason general counsel in the Florida 
Attorney General’s Office, a key supporter 
of the law, "The Attorney General felt that it 
was inequitable that rape victims would not 
beablc to getaccess to a convicted or charged 
offender’s test results.”

In the view o f Mary Ann Largen, execu­
tive director o f the National Network for 
Victims o f Sexual Assault (NNVSA), man­
datory testing accomplishes two goals: (1) it 
prevents convicted offenders from abusing 
the criminal justice system by bargaining for 
a lighter sentence if they volunteer to be 
tested; and (2) it provides a woman who has 
contracted HIV infection from a rape with

evidence, should she wish to bring a civil 
suit against a convicted rapist. Largen ac­
knowledges that mandatory HIV tesung for 
convicted rapists docs not preclude the need 
lor victims to be tested for the virus as well.

Other supporters of mandatory testing 
lor sex offenders contend — as does a 1991 
Georgia law — that tesung and disclosing 
test results are important to a vicum's "psy­
chological and physical well-being." Final ly, 
some proponents posit simply that if an 
offender’s blood is already available to be 
tested forevidencc of other STDs, it mightas 
well be tested for HIV so that the vicum can 
act, if need be, to protect her own health.

Arguments Against 
Mandatory Testing

Critics of mandatory testing say that by 
focusing on the offender, these laws divert 
attention from the psychological, medical 
and financial needs of rape victims. In their 
view, victims’ intcresis would be better 
served through victim-focused services such 
as free anonymous HIV testing, counseling 
and early inicrvcnuon.

Opponents counter many of the argu­
ments made by mandatory tesung support­
ers. They argue, for example, that manda­
tory tesung for sex offenders does not pro­
vide victims wuh timely and reliable infor- 
mauon about the risks of infection. Because 
of the potential for false lest results and the 
delay in anubody formation (anywhere from 
three to six months), the American Public 
Health Association (APHA) says that rely­
ing on an offender's HIV test results may not 
be the appropriate standard of care for rape 
victims. Rather, the APHA recommends that 
victims be encouraged to seek HIV testing 
and counseling as soon as medically indi­
cated, so that they may benefit from appro­
priate medical attenuon if they have become 
infected. Despite the lack of data regarding 
the efficacy of using AZT prophylactically, 
some medical experts recommend admini­
stering the AIDS drug within 48 hours of 
potential exposure. Thus, time is critical for 
a victim who chooses to take AZT after 
being raped.

Opponents also argue that mandatory 
testing is a misdirected and unrealistic ap-
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proach to addressing ihe needs of rape vic­
tims. Susan Mooney of the National Coali­
tion Against Sexual Assault(N'CAS A) notes 
that only one in ten rapes is reported to the 
criminal justice system and only 5 percentof 
rapes result in conviction. Laws that man­
date HIV testing of rapists as a means of 
protecting the rights of victims, she con­
tends. do not address the medical or psycho­
logical needs of the majority of individuals 
who are raped but do not report the assault to 
law enforcement authorities.

Marian Rosenberg, a former cooperat­
ing attorney at Lambda Legal Defense and 
Education Fund Inc., argues that mandatory 
testing misleads victims and in fact, pro­
vides no useful information to help them 
assess their needs for medical attention or 
civil restitution. Moreover, she notes, be­
cause the waiting period for convictions can 
range from six months to three years, rape 
victims who are eager to know their 
assailant's HIV test results are more likely to 
agree to requests to plea bargain for reduced 
c harges or sen tences in order to recei vc more 
timely lest results.

Noting that empowerment is integral to 
psychological recovery from rape, rape cri­
sis counselors assert that empowerment is 
best facilitated by restoring the victim’scon- 
trol over decisions about her life including 
if, when and how (anonymously or confi­
dentially) she will be tested for HIV —  not 
by making her psychological recovery con­
tingent on the test results of her offender.

Finally, countering assertions that HIV 
testing should be treated like STD  testing, 
Elizabeth Cooper, staff attorney of the 
American Civil Liberties Union (ACLU ) 
AIDS Project, said that HIV is unique and 
distinguishable from other STDs in two im­
portant ways: (1) unlike STDs such as gon­
orrhea, chlamydia and syphilis, which arc 
treatable, H IV is still incurable, and (2) H IV 
infection and AIDS are highly stigmatized 
diseases that can trigger discrimination on 
the basis of actual or perceived status.

RESPONDING TO RAPE AND 
HIV INFECTION: STATE LAWS 
FROM 1986 TO 1991

At least 24 states have moved to regu­
late H IV testing for alleged or convicted 
rapists and to disclose test results to rape 
victims. In the main, the laws mandate or

allow alleged or convicted offenders to be 
tested if: (1) the cnme involves transmission 
of body fluids from one person to another 
(2) a court determines that the offender may 
have significandy exposed the victim to 
HIV infection; or (3) the victim requests that 
the convicted sex offender be tested for HIV 
infection.

Testing Alleged and Convicted 
Sex Offenders

Prcsendy, ten states (CA, FL, IL , IN, 
ND, OR, SC, TN, VA and WV) mandate 
HIV testing for convicted sex offenders, and 
four others (KS, MI, TX and WA) allow a 
court to order testing.

Mandating HIV testing for people who 
have been arrested but not yet tried and

1 9 9 1

Mandatory HIV tailing for convicted, and In torn* caaao charged, m x  offend**, continue* 
to be the ma|or fccue of etata AIDS legislation. As of May 10, 70 tax offender tasting bills 
had been Introduced In 26 etataa, making It tha moat visible AIDS Issue of tha 1991 sessions. 
Tha bill* can ba categorized aa follow*:

MAffflATORY TESTNG FOR CONVICTED SEX OFFENDERS
o Legislation Introduced In AL, CT, DE, IA, MD, MA, MS, NH, NJ, PA, SD, TX, VT and W1 would 
mandats HIV tasting for convicted rapists. All of the bills allow a rape victim to ba notified 
of a convicted offender’s HIV test results.

TESTING MDfVDUALS ARRESTED FOR SEXUAL OFFENSES
o Bills In AR, DE, GA, HI, MD, MT, NJ, NY, OK, SC and WA would mandate or allow HIV bating 
for Individuals arraitad for sexual offenses. Maryland's bill rsqulres that the defendant's binod 
sample to ba destroyed If ha Is not convicted of rape. Four states (IL, MD, SC tnd SD) allow rape 
victims to request tha! a charged or arrested defendant be tested for HIV Infection and 
allow tha test results to be disclosed to the victim. Bills In New York and Oklahoma allow for 
tha notification of a rape victim of tha test results if she requests IL

o Legislation In Delaware and New Jersey would allow Individual* mailed for sexual offenses 
to bo tested for HIV voluntarily. For defendants who object to testing In Delaware, a Judge 
decide would decide whether the teet Is to be performed.

o An Indiana bill would mandate HIV testing for Individuals arrested for rape If tha victim 
becomes pregnant as a result of tha rap*.

HIV COUNSELING FOR RAPE VICTIMS
o Bills In five states (AL, AH, GA, PA and SC) mandate providing rape victims with 
"appropriate” counseling upon disclosure of a tested Individual's test results.

o A Maryland measure requires Institutions or physicians treating rape victims to Inform them 
of anonymous HIV testing alias and counaellng centers. A New Jersey bill requires tha 
Commissioner of Health to develop a testing program for rape victims and a counseling 
program for victims who test positive for HIV Infection.

PAYING FOR HIV TESTING AND COUNSELING FOR RAPE VICTIMS 
o A bill In New York amends existing law to Include exposure to HIV within the definition of 
"out-of-pocket loss" for compensating rape victims for the coats of tasting, counseling znd 
prophylactic treatment prescribed by a physician. Legislation Introduced In South Dekofe 
pays for voluntary HIV testing for rape victims If the rape has been reported to the stale.

CRIMINAL RECORDS AND PROCEEDINGS
o Bills in Iowa and New Jersey provide that c convicted rapist’s positive teat results wil become 
part of his criminal history record. Iowa's bill would allow this Information to be comidarad In 
sentencing. A bill In Georgia would allow tho court ordering the arrested Individual's HIV test” 
to make the report a pvt of the criminal record and consider It In granting bed and Imposing 
a sentence, though the report would be confidential. A South Dakota bill would prohibit a 
defendant's teat results from being used to establish his guilt or Innocence of thecrimsvAnd*. 
a Vermont WU would allow the fact that a defendant hawbaetv voluntarily tecMfcgHIV to~,( 
be sdmfosibie In sentencing If he hea boon convicted of the offense.
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* convicted ola cnme raises serious legal and 
constuuaonal questions. According to the 
A CLU ’s Cooper, the constitutional ques­
tions include violations ot' the presumption 
ot innocence unul proven guilty; rights to 
unwarranted search and seizure; and rights 
to privacy. As an alternative to mandatory 
testing, the APHA has proposed that HIV 
testing should be offered to individuals ar­
rested for sex offenses since their behaviors 
may place them al high risk for HIV/AIDS.

Despite concerns about constitutional­
ity. four states (CO , F L , NV and OH) — 
mandate HIV tesung forindividualschargcd 
or arrested for a sexual offense under speci­
fied circumstances, and six others (A R , G A, 
ID. M I. T X  and VA) allow such testing. 
Individuals arrested in Arizona must con­
sent to tesung and release of test results 
before HIV testing may be performed.

Regulating the Use of 
Confidentially Disclosed 
Information

Under most state laws, confidentiality 
provisions prohibit HIV test results from 
being disclosed to anyone other than the 
offender himself, the rape victim (or her 
parents or legal guardian if she is a minor) 
and designated authorities such as local health 
or correcuons officials. Five states further 
regulate the use of confidential information. 
California’s law, for example, allows vic­
tims to disclose test results as deemed neces­
sary — such as in a civil proceeding —  but 
prohibits the results from being used in 
criminal proceedings. Four other states —  
F L , G A, OH and T X  — prohibit the fact that 
the test was performed or the results to be 
disclosed in criminal proceedings.

HIV/STD Counseling and 
Testing for Rape Victims

Nine states (AR , C A , F L , G A , I L ,  IN , 
KS , M I and MN) mandate HIV counseling 
for rape victims upon disclosure of the 
offender’s HIV test results. This means that 
rape victims must wait until the offender, 
assuming that he is charged or arrested, v, 
convicted and tested before the victims wc/jld 
receive counseling.

Only California has legislated counsel­
ing for rape victims unrelated to the disclo­
sure of an offender's H IV test results. Under 
the law, county health officers must estab­
lish counseling programs for sexual offense 
victims who choose to be tested for H IV

infection. California and Minnesota also 
require that rape victims be nouficd about 
the risks of HIV exposure. California’s 
Health Department has been directed to de­
velop a brochure about exposure to HIV 
infection for rape victims, while Minnesota’s 
law requires hospitals to provide written 
notice about STDs to anyone receiving 
medical services who reports or shows evi­
dence of a sexual assault.

No states provide HIV testing for a rape 
victim or reimburse a vicum for the costs of 
testing except Missouri, where the Health 
Department pays for tesung if the convicted 
sex offender tests positive for HIV.

ANALYZING SEX OFFENDER 
TESTING LEGISLATION

The frequency with which states have\ 
passed and continue to introduce sex of-i 
fender testing legislation suggests dial this! 
legislauon may be more of an emotional/ 
response to a very sensitive and complex | 
issue, rather than a rational or carefully re-/ 
searched response. According to Lisa 
McGiffcrt, Legislative Coordinator of the 
Texas Senate Committee on Health and 
Human Services, Texas' 1987 law — the 
fust to allow a rape victim to request that an 
accused offender be tested for H IV infection 
— was the resultofaspecific incident brought 
to a Senator's attention in which a rape 
vicum in Fort Worth, Texas was prohibited 
from requesting that an alleged rapist be 
tested for HIV infection. The bill, which 
was discussed on the House floor was added 
as an amendment to the state’s Penal Code 
but was never the subject of a legislative 
hearing or staff analysis.

In formulating Arizona’s 1990 victim's 
rights and sex offender testing law, Jan 
Kenney, former co-chair of Arizona's 
Governor’s Task Force on AIDS, cautions 
that it was important to have thoroughly 
researched the ramifications for rape vic­
tims of testing sex offenders for HIV before 
presenting the issue to the legislature. Kenney 
notes that involving state policymakers and 
community groups such as victims’ rights 
organizations in ongoing debates and dis­
cussion on HIV infection and rape was one 
of the most positive aspects of Arizona's 
legislative process.

Most policymakers and victims’ rights 
groups agree that laws and policies must

directly address the needs of rape victims but 
part company over how those needs may 
best be met. For example, the Center for 
Women Policy Studies (CWPS) recommends 
thatstate and federal laws and policies should 
develop free, voluntary and anonymous HIV 
testing and counseling programs and serv­
ices for rape victims. According to Kathleen 
Stoll, Director National Resource Center on 
Women and AIDS,"What good is it for a 
rape vicum to know that a rapist is HIV 
positive if she cannot afford to pay for her 
own HIV testing, counseling or medical 
care?"

However. Largen of the NNVSA re­
sponds, "I'm not sure that requiring states to 
pay for a victim’s HIV testing is an alterna­
tive that might help a rape victim; rather, it 
may be more harmful in the long run [in 
termsofavictim’snghtto privacy]." Largen 
believes that promulgating proper guide­
lines for training rape crisis counselors may 
be a more effective way of addressing the 
needs of rape victims. Although devoted to 
the same goal —  providing for the best 
interest of rape victims — Stoll's and 
Largen’s arguments exemplify the com­
plexity of this issue.

Because the issue of rape and HI V infec­
tion is complex .states may wish to consider 
establishing commissions or task forces to 
develop the most effective way to address 
the medical, psychological, and financial 
needs of victims who may contract HIV 
infection as a result of a sexual assault. A 
well-balanced approach would, consistent 
with die 1988 Presidential Commission on 
the HIV Epidemic's recommendation, con­
sider “ both the emotional impact of an as­
sault and the possible exposure to H IV ." It 
would also "ba'ance the rights of the victims 
to be treated with fairness and d ip ity  with 
the due process rights of the perpetrators."

The Commission warned, "the victims 
of sexual assault deserve consideration md 
must be given attention and support so that 
they will not be forgotten in the tragedy 
surrounding the HIV epidemic." Focusing 
solely on the test results of charged or con­
victed sex offenders without concomitant 
focus on rape victim-focused services might 
in fact succeed in making rape victims the 
forgotten individuals in the HTV/ATDS epi­
demic.

by Lb&Bowieg»'
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percent of the cases and IV drug use among 
heterosexuals, 11 percent People who had 
practiced both homosexual risk behaviors 
and used IV drugs made up 1 percent of
cases.

Looking as hospital practices, the survey 
revealed that 28 Illinois responding hospi­
tals had adopted confidentiality policies for 
HIV/AIDS patients, 20 had developed spe­
cialized treatment policies for PNVAs and 26 
had policies that dealt specifically with HIV/ 
AIDS infected employees. Twenty-seven of 
the 34 responding hospitals offered some 
type of AIDS or HIV-rclaicd community 
education, 25 offered individual counseling 
and support services and five offered group 
counseling and support.

DIVISIONWIDE VARIATIONS
Across Division 4, Indiana hospitals 

reported treating the smallest number of 
patients: 99. Wisconsin and Michigan re­
ported treating 107 and 188 respectively. Of 
the 114 responding hospitals throughout the

division, the average number of PWAs 
l reated per hospital was 14, with Wisconsin 
representing the low end o» the range at six 
patients per hospital. Hospitals in Michigan 
reported the highest average days per patient 
per year (25.5 days) where Indiana reported 
the lowest (9.2 days). Average length of 
stay was highest in Michigan (16.1 days), 
and Ohio claimed lowest average length of 
stay (12.0 days). Michigan and Wisconsin 
led Division 4 in terms of hospitals that had 
developed A ID S specific policies for 
PWAs. In Indiana, 90 percent of the re­
sponding hospitals had developed HIV/AIDS 
policies for infected employees (See Table 
I.pg . 10 ).

Persons engaged in homosexual risk 
behavior represented the largest number of 
infected patients at reporting hospitals in 
Division 4, although the range — from 50 
percent in Indiana to 74 percent in Illinois— 
was quite broad. Many of Indiana’s PWAs 
(38 percent) were IV  drug users, compared

to only 12 percent in Illinois and 15 percent 
across the division. Throughout Division 4, 
3.6 percent of PWAs treated at responding 
hospitals were either children of or sexual 
partners of individuals in other risk group 
categories.

Of the PWAs treated in Ohio and Michi­
gan, 74 per cent were white, compared to 
Michigan and Illinois where half of the PWAs 
were white. In Michigan, 41 percent of pa­
tients were black, compared to 32 percent 
nationally and 29 percent overall in the North 
Central Division. Throughout the division, 
95 percentof the PWAs were male, with the 
exception of Michigan, where 13 percent 
were female (See Table 2, pg. 10).

Intergovernmental AIDS Reports will 
continue to present NPHHI highlights from 
the 1988 U.S. Hospital AJDDS Survey, focus­
ing on the scope of the epidemic in different 
Census Divisions and states.

1 9 9 1  legislative initiatives a d d r e s s  b r o a d  r a n g e  of i s s u e s

F ive months into the 1991 legislative 
sessions, HIV/AIDS-related bills have 

been introduced in 45 of the 46 states meet­
ing this year. In addition, eight states have 
revised oramcndcdcxisung AIDS and HIV- 
rclatcd laws.

The more than 400 bills introduced to 
date cover a broad range of areas including: 
testing of sex offenders(26states); discrimi­
nation protections (19): AIDS education and 
prevention (18): worker notification and 
exposure (18); victims’ access to H IV test 
results (17); confidentiality (16); H IV re­
porting requirements (15); criminal penal­
ties for knowingly exposing another person 
to the virus (14); testing of health care work­
ers (9); exceptions to informed consent (7) 
testing of prisoners (7); pediatric A IDS (7); 
testing of blood and organ donations (7); 
partner notification (6); patient care (5); 
testing of marriage license applicants (5); 
AIDS drug reimbursement (4); women and 
AIDS (4); testing of hospital patients (3); 
classification of H IV infection (3); and test­
ing of food handlers (2). Single bills intro­
duced address the areas of isolating HIV- 
infected psychiatric patients, testing new­
borns. testing immigrants and the availabil­
ity and distribution of condoms.

HIGHLIGHTS
Although most of legislation introduced 

addresses familiar issues, frequently revis­
ing or amending already existing law, a 
numberofbillsrcpresentsignificamchanges 
in the public health policy of a state; and 
some of the bills represent subjects which 
continue to enjoy legislative introduction 
but which have not seen passage into law 
over several legislative sessions.

In Colorado, for instance,where the law 
now lequires HIV reporting with names and 
identifiers, except at the state’s one anony­
mous test site, pending legislation would 
exempt individuals involved in research pro­
tocols ftom reporting requirements The bill 
would exempt physicians from reporting 
information on patients involved in medical 
research studiesof H IV treatment or vaccine 
effectiveness when the study is “an approved 
research protocol.”

A Missouri measure would require the 
state to establish 12 anonymous test sites. 
Under current state law, most H IV testing 
requires reporting with names and identifi­
ers, uiough there is some opportunity for 
anonymous testing. The bill would expand 
tha opportunity for anrnymous testing and 
reporting without names or identifiers.

Over the last few years, a number of 
states have imposed criminal penalties for 
knowing exposure or transmission of HIV. 
In 1 6 s ia te s (A L ,A K ,C O ,G A ,ID ,IL ,K Y , 
L I . MD, M I, MO, NV, OH, O K , SC and 
T X ), an HIV-infected person who, through 
sexual or needle sharing behavior, exposes 
another person to the virus without mention­
ing the risk can be found guilty of an infrac­
tion, misdemeanor or felony.

A bill pending in Illinois would amend 
the state's Criminal Code to make the of­
fense of criminal or aggravated sexual as­
sault or sexual abuse first degree murder, if 
the victim subsequently dies of AIDS. Ad­
ditionally, a Wisconsin bill provides that 
anyone who intentionally transmits the virus 
to another person could be subject to life 
imprisonment if the victim dies as a result of 
H IV infection.

Mississippi’s legislature is again de­
bating a bill requiring food handlers to cer­
tify they arc free from HTV infection. A l­
though there have been no documented cases 
of HIV transmission through food handlers 
and although the legislature has defeated 
similar bills every year since 1988, the 1991 
bill calls for food handlers to be certified 
every six months by the State Department of
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Mandatory Testing
N.Y. Appeals Court Says Lower Panel 
Has-No Authority to Order HIV Tests

New York state laws do not give county judges the author­
ity to compel a defendant in a criminal action to be tested 
for H IV antibodies when the results were not to be used as 
evidence in that action, a state appeals panel ruled April 24.

“ Public Health Law §2785 (2) does not authorize court or­
dered testing to determine the HIV status of a person,” the 
state Supreme Court, Appellate Division. Fourth Depart-

* * . § . 
ment. ruled in a unanimous decision. ‘Tha i secuon autho­
rizes court ordered disclosure of confidential HIV-related in­
formation only in specific circumstances not present here." (

In addition, the court said, there could be no available cor­
rective action should H IV  test results be disclosed, and "no 
appeal would lie from such an order since it would be nei­
ther an order issued as part of the criminal proceeding nor an 
order issued in a separate civil proceeding."

The case involved “ John Doe," the defendant in a criminal 
action in Monroe County, N .Y ., County Court, who was 
charged with rape and sodomy. During the proceedings, the 
district attorney’s office sought an order from Judge John J. 
Connell directing Doe to provide a blood sample to be tested 
for H IV  and that the results be provided to the woman who 
was the complainant in the criminal action and to her hus­
band.

The information was to be used by the woman "only . . .  
in an effort to relieve and recover from her emotional 
trauma."

Connell orally granted the motion, which had been made 
under provisions of the state Public Health Law, but before 
an order was issued directing the test, Doe filed tire appeal.

Agreeing with Doe's contention that Connell had ex­
ceeded his authorized powers, the appeals court noted that 
"while County Court unquestionably has jurisdiction over 
the pending criminal action," Public Health Law "did not 
confer jurisdiction on County Court. Indeed, the People cite 
no statutory authority that grants jurisdiction to County 

, Coun either to compel a defendant in a criminal action to 
submit to a blood test for the purpose of determining his 
H IV  status or to direct disclosure of the results of that test 
where, as here, the test results sought were not for any use in 
any aspect of the criminal action."

Evan Wolfson, a staff attorney at Lambda Legal Defense 
and Education Fund in New York, said the decision, al­
though drawn narrowly on New York criminal and public 
health statutes, would seem to have broader implications in 
other states. "Largely, this issue has come up in the context 
of legislation (rather than judicial decisions]," he said. (Doe 
v. Connell, NY SupCt AppDiv 4th Dept, No. 557,4/24/92)

■  In a similar ruling also involving a court decision on 
HIV-related information, the U .S. District Court for South­
ern New York held April 22 that the plaintiff in a civil law­
suit may see medical files of the man he says infected him 
with H IV during a seven-year homosexual relationship.

"Plaintiff has demonstrated a compelling need for discov­
ery of HIV-related information,”  said Judge Robert P.
Patterson Jr. "Information relating to the defendant's alleged 
infection with H IV  is central to plaintiffs claim. To prove 
that defendant knew or should have known that he was in­
fected with the virus when he allegedly exposed plaintiff to 
it, plaintiff must have access to records indicating when de­
fendant became infected and when he became aware of that 
fact. Without this information, plaintiffs claim may fail for 
lack of proof."

Patterson stipulated that because of "the possible abuse in 
suits of this nature, plaintiff Francisco Marvnez Jr. must 
show good faith by first providing the court and defense

Copyright© 1992 by BuraN Pubttcabons. Washington. D.C. 20036 
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counsel a medical report and supporting affidavit demon­
strating that he is infected with HIV. The medical files of 
the defendant, Alan P. Brazen, will be accessible only to the 
parties in the suit, their attorneys, expert witnesses, and the 
court, Patterson said.

The decision was immediately criticized by an attorney 
for Lambda Legal Defense and Education Fund in New 
York, who said it strains the confidentiality protections set 
up by state Public Health Law allowing disclosure of H IV  
medical records only when a “compelling need" is shown.

The case, said staff attorney Michael T . Isbell, “ reflects a 
troubling trend, not only in the courts but among policy­
makers, and that is ‘who gave what to whom,' rather than 
dealing with the disease itself. This is the latest exasperating 
example of that mindset."

Even though Patterson held that Martinez must demon­
strate his seroposiiivity to secure Brazen's medical records, 
Isbell said, "This doesn’t persuade me very much [that Bra­
zen was necessarily the source of Martinez’s infection]. 
There’s between 1 million and 2 million HIV-infected per­
sons in the U .S., and studies have shown that most people 
have multiple sexual partners. That, plus the fact of the long 
incubation period of H IV , doesn’t go very far in identifying 
the source of infection."

Martinez has charged that he and the defendant had a ho­
mosexual relationship from the summer of 1984 through 
April 1991. He said that Brazen told him in January 1991 
that he was H IV  positive after telling him repeatedly during 
their relationship that he was not infected.

? Martinez is seeking S13S million in compensatory and pu­
nitive damages on claims of fraud, battery, intentional inflic­
tion of emotional distress, and negligence.

Patterson said that the light restrictions he has imposed on 
availability of Brazen's medical records were “ due to the 
unfortunate societal stigma associated with H IV  and A ID S," 
and that "substantial embarrassment and discrimination may 
result from disclosure of the identity of persons infected 
with the virus.”  Nevertheless, both plaintiff and defendant 
were identified by name in the ruling. (Martinez v. Brazen, 
DC SNY, No. 91 Civ 7769 (RPP), 4/22/92)0
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particularly women of color and low income women, in the AIDS 

crisis from women's diverse perspectives. The Resource Center 

serves as a centralized resource for researchers, policymakers, 

advocates, and caregivers. During its first three years, the 

Resource Center published the first annual Guide to Resources on 

Women and AIDS; produced a landmark video, Fighting for Our 
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the first in a series that will be developed by the National 

Collaboration witli funding from the Ford Foundation and the 

George Gund Foundation.
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Preface

Since its founding in 1972, the Center for Women Policy 

Studies has conducted research, developed policy options, and 

provided technical assistance to policymakers and advocates alike 

on issues cf violence against women. During the 1970s, for 

example, the Center was instrumental in defining rape as a 

federal policy issue and contributed to development of the Rape 

Prevention and Control Act. With support from the federal 

government over several years, the Center also established a 

national Resource Center on Family Violence and published the 

journal, Response to the Victimization of Women and Children, 

which continues to be edited by CWPS co-founder Jane Roberts 

Chapman and published by Guilford Press. The Center's most 

recent policy paper addressing violence against women was 

published in June of 1991; Violence Against Women as Bias 

Motivated Hate Crime: Defining the Issues provides statistics on 

rape and other forms of violence against women and defines 

violence against women in the context of widely accepted 

definitions of bias-motivated hate crimes.

With this policy paper, we bring together our long history 

of work on issues of violence against women with the Center's 

current policy development efforts focused on women's needs in 

the continuing AIDS crisis. Unfortunately, the issue of 

mandatory HIV testing of charged or convicted rapists has been 

sensationalized in recent years and the Congressional debate on 

this issue has been virtually nonexistent, while the vote on the
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amendment to the Comprehensive Crime Control Act of 1990 

requiring testing of convicted rapists was falsely characterized 

as a vote either "for women" or "for rapists."

The Center for Women Policy Studies is in a unique position 

to bring some clarity to this complex and clouded issue. As 

advocates both for women survivors of rape and for sound and 

humane AIDS policies, we have carefully examined this issue and 

have come to the conclusion that mandatory HIV testing of rapists 

is bad policy for women. Our analysis of this difficult issue is 

based on our primary interest —  meeting the needs of the rape 

survivor. Indeed, the lack of needed health care and emotional 

support services for all survivors of rape is not addressed by a 

mandatory' testing policy. The need for self-empowerment for 

women is not served by a policy that encourages manipulation and 

disempowerment of survivors through misperception and 

misinformation about HIV transmission and testing. And finally, 

this policy sets a dangerous precedent for legislative expansion 

of mandatory HIV testing and punishment of women who are sex 

workers or pregnant.

Confronting these difficult issues will be a continuing

struggle for advocates of woman-sensitive policies at both the

federal and state level. We hope that this policy paper will

help legislators formulate and implement sound public policy that

will truly meet rape survivors' and all women's needs.

Leslie R. Wolfe 
Executive Director

July, 1991
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More Harm than Help:

The Ramifications for Rape Survivors of 

Mandatory HIV Testing of Rapists

Introduction

Surviving a rape is an emotionally, psychologically and 

physically traumatic experience that now is compounded by the 

possibility that a rape survivor may contract HIV infection from 

an infected rapist.* According to a study reported in the 

Journal of Interpersonal Violence, fears about contracting HIV as 

a result of rape appear to exacerbate the psychological trauma 

associated with sexual assault (Baker, Burgess, Brickman, and 

Davis, 1990). This finding underscores the survivor's need to 

have access to anonymous HIV testing and to effective rape and 

HIV counseling that includes accurate and reliable information 

about a rape survivor's risk of contracting HIV infection as a 

result of rape. Yet AIDS laws and policies have virtually 

ignored the real psychological, medical and financial needs of 

rape survivors.

Since 1980, according to Federal Bureau of Investigation 

statistics, rape has increased more than any other violent crime 

but only an estimated 10 percent of rapes and sexual assaults are 

reported to the police, making rape the most underreported crime 

in the United States (Congressional Caucus on Women's Issues, 

1990; Harlow, 1991; Koss, et al., 1990). Fewer than 40 percent 

of reported rapes result in charges against perpetrators, and
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only 3 percent of these cases result in conviction (Congressional 

Caucus on Women's Issues, 1990).

Laws designed to help rape survivors cannot be limited to 

the few rape cases where there is an arrest and certainly not to 

the even smaller number of cases that actually end in a 

conviction. Rather, laws must recognize that the majority of 

rape survivors do not enter the criminal justice system at all; 

any purported attempt to meet their needs must reach them through 

the system of rape crisis centers and other support systems that 

they are much more likely to encounter.

Rape and HIV TranBiai««ion

A rape survivor's risk of contracting HIV from a rapist 

depends on several factors, the most obvious of which is whether 

the assailant is infected with HIV. Other factors associated 

with a survivor's risk of acquiring HIV infection include the 

number of assailants, the size of the inoculum per exposure, the 

virulence of the viral strain, the number of exposures, the kind 

of assault (vaginal, anal or oral), and the survivor's 

susceptibility to infection2 (Burgess, Jacobsen, Thompson, Baker, 

and Grant, 1990; Jenny, Hooton, Bowers, et al., 1990). Although 

survivors' fears about contracting HIV have been documented, 

(Burgess, Jacobsen, Thompson, Baker, and Grant, 1990; Jenny, 

Hooton, BowerB, et al., 1990; Presidential Commission on the HIV 

Epidemic, 1988) the actual potential for HIV transmission through 

rape has received virtually no public health attention.
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The lack of research and data on HIV transmission through 

rape is indicative of the status of women's health concerns 

within AIDS policy research. In its 1988 report to the 

President, the Presidential Commission on the HIV Epidemic stated 

that "victims of sexual assault deserve consideration and must be 

given attention and support so that they will not be forgotten in 

the tragedy surrounding the AIDS epidemic" (Presidential 

Commission on the HIV Epidemic, 1988). Three years after the 

Commission's report and more than ten years into the epidemic, 

the lack of research and data on the risks of acquiring HIV as a 

result of rape indicates that, indeed, rape survivors have been 

forgotten xn the AIDS epidemic.

Anecdotes about rape survivorB who have contracted HIV 

subsequent to a sexual assault are reported, but this risk 

remains unestablished. According to a study reported in the New 

England Journal of Medicine, because of the difficulty in 

ascertaining whether infections were present before a rape or 

acquired during it, the risk of acquiring a sexually transmitted 

disease (STD) as a result of rape is unknown (Jenny, Hooton, 

Bowers, et al., 1990). This rationale does not explain the 

absence of adequate research on the potential for HIV 

transmission through sexual violence (rape, incest, child 

molestation, and sexual assault) in light of the abundance of 

research identifying the risks of contracting HIV infection 

through consensual sexual behavior (Baker, Burgess, Brickman, et 

al., 1990; Burgess, Jacobsen, Thompson, et al., 1990).
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Instead, in cases of sexual violence, research seems to 

assume that a rape survivor may already be infected with HIV, 

thus emphasizing the survivor's 6exual history while 

de-emphasizing the crime of rape. Yet, research has been 

conducted to estimate the transmission rate of other STDs, such 

as gonorrhea, through rape. Similar research could be conducted 

on HIV transmission from rape.

In the absence of hard evidence from research, policymakers 

must rely upon extrapolations and hypotheses about the risks of 

contracting HIV from rape. Presently, the available statistics 

on HIV transmission in consensual sexual behavior are the only 

source of information; the rate of HIV transmission from rape 

must be extrapolated from these data. Several studies calculate 

the per contact infectivity for male-to-female HIV transmission 

as less than or equal to 0.2 percent (Peterman, Stoneburner, 

Allen, Jaffe, and Curran, 1988; Padian, Wiley, and Winkelstein, 

1987; Hearst and Hulley, 1988). Because local trauma which 

dissolves mucosal barriers to infection is expected to increase a 

woman's risk of HIV infection (Centers for Disease Control,

1989), the risk of contracting HIV from rape is estimated to be 

greater than 0.2 percent (American Civil Liberties Union AIDS 

Project, 1991). Even so, HIV is not as efficiently transmitted 

as other STDs (Alexander, 1990; Holmberg, Horsburgh, Jr., Ward, 

and Jaffe, 1989).

Victoria Brownworth (1990), a medical reporter, extrapolated 

the risk of contracting HIV infection as a result of rape by a
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person with unknown HIV status as 6 percent, using CDC's 

estimation that the transmission rate for HIV versus other STDs 

(syphilis, gonorrhea, and chlamydia, for example) is 50 percent 

and then dividing that figure by 12 percent, the percentage by 

which a recent study (Schwarcz and Whittington, 1990) indicated 

that survivors of reported rapes contracted STDs other than HIV 

from the attack. Brownworth bases her deduction on CDC's claim 

that the amount of HIV in the U.S. population and the amount of 

syphilis are equal (Brownworth, 1990). Brownworth's contention 

is clearly more speculative than scientific but the fact that 

this figure is widely quoted reveals the need for research and 

conclusive data on the potential of contracting HIV infection aB 

a result of rape.

The Mandatory Testing Debate 

Mandatory HIV testing is one of the most controversial and 

hotly debated AIDS policy issues. Policymakers and public health 

officials agree that voluntary anonymous HIV testing is critical 

to public health efforts to reduce the transmission of HIV 

infection, but since the advent of the HIV antibody test in 1985, 

they heve debated the medical, political, psychological, and 

ethical ramifications of mandating HIV testing for individuals 

who may be deemed to engage in high risk behaviors. Proponents 

of mandatory testing contend that it is essential as a way to 

identify infected individuals, provide them with access to early 

intervention services, reduce the stigma of HIV testing, and
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ultimately prevent further transmission of HIV (Americans for a 

Sound AIDS Policy, 1988). Opponents of mandatory testing, on the 

other hand, assert that mandatory testing is unethical and 

unjustified in the absence of therapeutic treatment (Levine and 

Bayer, 1989); does not change behavior more effectively than 

voluntary education, counseling and testing (Working Group on HIV 

Testing of Pregnant Women and Newborns, 1990); infringes upon 

individual liberties and rights to privacy, may be a pretext for 

discrimination, and is not the least restrictive measure to 

protect the public health (Hunter, 1987); and is inflexible for 

responding to nev7 developments in therapy and treatment 

(Institute of Medicine, 1991).

These compelling arguments also apply to convicted or 

charged rapists. But it also is essentia.'., that policies that 

will be truly helpful to survivors of rape are developed. The 

Center for Women Policy Studies (CWPS), with a long tradition of 

leadership in research and policy analysis on violence against 

women, suggests that laws mandating HIV testing of charged or 

convicted rapists dangerously misdirect the policy focus away 

from the psychological and medical needs of rape survivors.

Reviving the Mandatory Testing Debate;
HIV Jesting of Convicted Rapists

The passage of former Representative Lynn Martin's (R-IL) 

amendment to the Comprehensive Crime Control Act of 1990 (P.L. 

101-647) revived the mandatory HIV testing debate at the federal 

and state level. This time, however, the debate focused on
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mandating HIV testing for convicted rapists who may have exposed 

a rape survivor to HIV infection. The Martin Amendment 

stipulates that a state will lose ten percent of its federal 

victim assistance funds if it does not establish laws that 

mandate HIV testing for a convicted rapist upon a rape survivor's 

request. The amendment also requires test results to be 

disclosed to the survivor and to the convicted defendant. In 

Martin's opinion, the amendment was important to ensure that rape 

survivors did not have to live in fear that a rapist may have 

exposed them to HIV infection (Martin, 1990).

Martin's concerns about survivors' fears are well-founded 

but her solution is dangerously misguided. Sexual assault 

survivors are aware of the risk of contracting HIV infection and 

many request to be tested for HIV (Presidential Commission on the 

HIV Epidemic, 1988; Jenny, Hooton, Bowers, et al., 1990).

Although most policymakers and survivors' rights organizations 

agree on the need for laws and policies that address the 

psychological and medical needs of rape survivors, they disagree 

about how these needs can best be met. Mandatory HIV testing for 

charged or convicted rapists and disclosure of test results to 

survivors is the prevailing legislative trend at both the state 

and federal levels. Yet, the lack of legislative history and 

debate on mandatory HIV testing for rapists and its ramifications 

for rape survivors suggests that this legislation is based more 

on emotion than on logic or thoughtful planning to meet women's 

needs. These responses are reminiscent of much of the AIDS
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hysteria of earlier years when the public and some public health 

officials suggested quarantine and isolation for people infected 

with HIV and AIDS as a valid public health measure.

Arguments for Mandatory HIV Testing of Convicted Rapists

Advocates for mandatory testing of convicted rapiBts assert 

that a rape survivor's right to know a convicted offender's HIV 

status supersedes the offender's rights to privacy. According to 

Mary Ann Largen, Executive Director of the National Network for 

Victims of Sexual Assault (NNVSA), mandatory HIV testing of 

convicted rapists also accomplishes two important goals: it 

prevents convicted offenders from abusing the criminal justice 

system by plea bargaining for lighter sentences if they volunteer 

to be tested; and it provides a rape survivor who has contracted 

HIV infection from a rape with evidence should she wish to bring 

a civil suit against a convicted rapist. Largen acknowledges 

that mandatory testing for convicted rapists will not preclude 

the need for rape survivors to be tested for HIV infection 

(Largen, 1991).

Other proponents justify involuntary HIV testing of alleged 

rapists because blood is arready available for evidentiary 

reasons or for STD testing, so it might as well be tested for HIV 

infection and the test results disclosed to a rape survivor. 

However, HIV testing is unique and distinguishable from STD 

testing in two Important ways: unlike STDs (gonorrhea, chlamydia, 

and syphilis) which are curable, HIV disease cannot be cured or
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rendered noneommunicable; and HIV infection and AIDS still are 

highly stigmatized diseases, subjecting people to discrimination 

on the basis of actual or perceived HIV or AIDS status. In the 

prison system, the discrimination is severe. As one inmate 

described it, "if the guys in the general population suspect that 

someone has AIDS, first they throw water into that person's cell 

when he is not there. If that doesn't work, they burn out the 

cell" (Kurtz, 1988).

Further, if HIV transmission becomes an issue in a criminal 

proceeding or a civil suit for damages, defendants may be able to 

submit evidence of the survivor's sexual or drug history, to try 

to establish a doubt that the rape was the source of infection by 

showing that the rape survivor had engaged in high risk behaviors 

and had been previously exposed. Pauline Bart, co-author of 

Stopping Rape: Successful Survival Strategies, believes that a 

woman who claims to have contracted HIV infection from a rapist 

"will open the door to examining her entire sexual history 

[because] the defense would attempt to prove sho could have 

gotten it from somebody else" (Salholz, 1990). Examining the 

survivor's sexual history may succeed only in further victimizing 

the survivor, prolonging her anguish, and delaying her 

psychological recovery.

Arguments Against Mandatory HIV Testing of Convicted Rapists

Instead of concentrating on testing convicted rapists, the 

concerns and interests of rape survivors would be better served
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through funding of survivor-focused services such as frer 

anonymous HIV testing, counseling, and early intervention. There 

is no doubt that part of the appeal of mandatory HIV testing of 

convicted rapists for policymakers is that it appears to "help" 

survivors of rape without the expenditure of funds. We do not 

doubt the sincerity of their desire to help survivors, but we 

challenge policymakers to carefully examine the needs of all rape 

survivors and make these needs a budget priority.

Mandatory HIV testing of convicted rapists is a misguided 

approach, for at least five reasons: (1) it does not provide 

survivors with timely and reliable information about their risks 

of contracting HIV infection; (2) it is a misdirected and 

unrealistic approach to addressing the real needs of rape 

survivors; (3) it perpetuates the dangerous misperception that 

information about a rapist's HIV status is critical to a rape 

survivor's health; (4) it does not facilitate a rape survivor's 

psychological recovery; and (5) it sets a dangerous precedent for 

extending mandatory testing to others, such as pregnant women and 

sex workers. These five issues are discussed in more detail 

below.

m  Mandatory HIV Testing of Convicted Rapists Doe3 Not Provide 

Survivors With Timely and Reliable Information About Their Risks 

of Contracting HIV Infection

Although detectable HIV antibodies usually develop within 

three months after infection, the CDC notes that antibody tests
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cannot rule out HIV infection from a recent exposure, and 

recommends that HIV testing for a specific exposure be repeated 

three and six months after the exposure (CDC, 1989). Because of 

the potential for false test results and delays in antibody 

formation, the American Public Health Association (APHA) believes 

that relying on an offender's HIV test results is not the 

appropriate standard of care for rape survivors (APHA, 1989).

The APHA recommends that a rape survivor be encouraged to seek 

her own HIV testing and counseling as soon as she is 

psychologically ready so she can make her own decisions about 

medical attention based on an accurate understanding of her own 

test results.

Despite the lack of conclusive data regarding the efficacy 

of using AZT prophylactically to prevent HIV infection, some 

medical experts recommend administration of AZT within 48 hours 

of potential exposure to HIV infection (ACLU, 1991). Thus, time 

is crucial to a rape survivor who chooses to take AZT subsequent 

to rape. She has no time to wait for a perpetrator to be 

arrested, charged, convicted (on average, the time period from 

arrest to conviction is six months to three years), tested and 

re-tested three to six months later.

While delays in conviction may prompt proponents of 

mandatory testing to suggest testing for arrested or charged 

rapists, this too would be an absolutely worthless mandate for 

the vast majority of rape and sexual assault survivors, who do 

not report the crime, or, if they do, do not see the perpetrator
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arrested or charged. In those comparatively few cases where 

there is an arrest, it is extremely doubtful that the alleged 

rapist's test results would be available in a timely manner for a 

decision on AZT prophylactic treatment. Most important, even if 

the test results were available in less than 48 hours, and even 

if the test were negative, the survivor would have no guarantee 

that she has not been exposed to the virus. If she is seriously 

considering using AZT prophylactically, it would be wrong for her 

to change her mind simply based on the alleged rapist's test 

results, as he may not have developed antibodies to his own 

recent infection.3

The most obvious problem with the rationale which justifies 

mandatory testing by pointing to the survivor's need to decide 

about using AZT prophylactically is that it wrongly assumes that 

all survivors will have access to this very expensive drug if 

they do want it. A policy that helps survivors also would fund 

programs providing comprehensive health care services to 

survivors, including coverage for AZT.

(7\ Mandatory HIV Testing of Convicted Rapists is a Misdirected 

and Unrealistic Approach to Addressing the Needs of Rape 

Survivors

Since it is estimated that only one in 10 rapes are reported 

to the police, fewer than 40 percent of reported rapes result in 

charges, and only three percent of rapes result in conviction 

(10% x 40% x 3% = 0.1%), laws that mandate HIV testing of
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convicted rapists as a mean's of protecting the rights of 

survivors ignore the reality of rape and offer no help to the 

majority of survivors. These laws also presume that most rapists 

are strangers, when in fact more than half of rapes are committed 

by an assailant that the rape survivor knows (Harlow, 1991) and 

one who may repeatedly rape her. Published studies on 

heterosexual HIV transmission suggest that while each exposure to 

HIV is associated with a small probability of infection, multiple 

exposures appear to increase the probability of HIV transmission 

(Padian, Marquis, Francis, Anderson, Rutherford, O'Malley, and 

Winkelstein, 1987).

Thus, mandating HIV testing for convicted rapists fails to 

respond to women who have been victimized through child 

molestation, incest, marital, and long-term acquaintance rape. 

Although these are more likely to be repeated and increase a 

survivor's risk of HIV infection, they are less likely to result 

in reporting, arrest, or conviction. In order to benefit the 

majority of rape and sexual assault survivors, rape crisis 

centers and service providers need sufficient funds to provide 

free, voluntary, anonymous HIV testing and counseling, and 

follow-up treatment, to any rape survivor in need of their 

services regardless of the prosecution status of the rape.

With recent media attention to this issue, it is critical that 

policymakers seize the opportunity to draft real solutions. 

Passing a law that requires HIV testing of rapists may be an 

appealing, inexpensive, and emotionally satisfying response to a
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meeting the still unfunded needs of rape and sexual assault 

survivors in the AIDS epidemic.

(3̂  Mandatory HIV Testing of Convicted Rapists Perpetuates 

Misinformation that Knowledge of a Rapist's HIV Status is 

Critical

Although proponents of mandatory testing contend that it 

deters plea bargaining, legal advocates argue that mandatory 

testing actually encourages it (Rosenberg, 1990). In other 

words, because the waiting period for rape convictions is so 

long, rape survivors who are eager to know a perpetrator's HIV 

test results are more likely to agree to a defendant's request to 

plea bargain for reduced charges or sentences. The existence of 

the law may even give added credibility to the claim that the 

convicted rapist's test results are valuable to the survivor. In 

a recent New York rape case a man who pleaded guilty to raping an 

undergraduate in her dorm at knife point was promised a reduced 

sentence in exchange for agreeing to be tested for HIV infection 

and to allow his test results to be disclosed to the rape 

survivor (Salholz, 1990). A more direct and simple solution to 

the problem of plea bargaining is legislation which amends state 

criminal procedural law and prohibits the entry of a plea bargain 

conditioned upon an agreement to submit to testing for HIV.4

Supporters of mandatory testing also claim that knowing that 

a convicted rapist is HIV infected provides a rape survivor who



may have contracted HIV from rape vrith valuable evidence should 

she wish to bring a civil suit against a convicted rapist. 

However, because conviction may be delayed from six months to 

three years, knowing a convicted rapist's HIV status does not 

prove that the assailant was HIV positive at the time of the rape 

and did not contract HIV infection during the period before 

arrest or between arrest and conviction. Again, the survivor 

herself should be tested aB soon as possible after the rape; if 

she tests negative and later tests positive, this may help her 

establish that the exposure to infection did not occur prior to 

the rape. Further, this type of civil suit for damages is very 

difficult to win; it could involve a very painful public 

examination of the survivor's sexual history before and after -he 

rape, as rape shield laws would not apply. At issue would be 

every sexual encounter or other behavior that could have been the 

source of HIV infection to the rape survivor.

f4̂  Mandatory Testing of Convicted Rapists Does Not Facilitate a 

Rape Survivor's Psychological Recovery

An important, but often overlooked, survivor's right is the 

right to know the truth about all aspects of her risk of HIV 

infection. Research indicates that survivors are aware of the 

potential of contracting HIV from rape and many request to be 

tested (Baker, Burgess, Brickman, et al., 1990; Burgess,

Jacobsen, Thompson, et al., 1990; Presidential Commission on the 

HIV Epidemic, 1988). Laws and policies that focus on the rapist



and his test results, but fail to provide the survivor with 

honest and accurate information about her risk of contracting HIV 

infection, the need for her to be tested for HIV infection, and 

the delays and improbability of conviction are deceitful and 

further victimize and disempower the survivor. This is 

especially important, as psychologists and rape crisis counselors 

note that empowerment is integral to psychological recovery from 

rape (Mooney, 1990). Restoring a survivor's control over her own 

life is key; and this includes the power to make decisions about 

all aspects of her life including if, when, and how (anonymously 

or confidentially), she will be tested for HIV (Mooney, 1990). 

Focusing on testing rapists perpetuates the notion that a 

rapist's HIV test results will be accurate and that knowing his 

aeroBtatus will alleviate a survivor's anxiety. It is critical 

that the survivor understand that she must be tested herself 

regardless of the results of the rapist's HIV test, to safely 

determine her own serostatus.

The potential for a rape survivor to contract HIV infection 

from a rapist poses an ethical dilemma for many health care 

providers (Burgess, Jacobsen, Thompson, et al., 1990). 

Traditionally, they have understood their duty not to inflict 

further harm on a traumatized survivor as preventing them from 

informing her of a potential risk for HIV infection (Burgess, 

Jacobsen, Thompson, et al., 1990). Counseling by health care 

providers who are knowledgeable about survivor trauma and care 

and trained in counseling for HIV testing and results may
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alleviate much of this dilemma (Minden, 1989)

(5\ Mandatory Testing of Convicted Rapists Sets A Dangerous 

Precedent for Extending Mandatory Testing to Others —  

Particularly Pregnant Women and Sex Workers

Women, under HIV/AIDS laws and policies, are viewed 

primarily as vectors of heterosexual or perinatal transmission. 

Thus, instead of addressing the unique prevention, health care, 

social service and legal needs of women, laws and policies focus 

on women's potential to transmit iIIV infection to others and seek 

to control women accordingly. The readiness and frequency with 

which state legislatures have introduced and enacted legislation 

mandating HIV testing for convicted rapists under the guise of 

protecting the rights of rape survivors sets a dangerous 

precedent for the extension of mandatory testing to pregnant 

women to protect the "rights’* of fetuses and to women convicted 

of prostitution to protect their male customers. In all three 

scenarios, there is an assumption that it is appropriate to set 

aside the rights of a possibly infected person (the rapist, the 

prostitute or the pregnant woman) in favor of the rights of a 

possibly to-be-infected person (the survivor, the customer, or 

the fetus). The precedent of mandatory HIV testing to protect 

"innocent victims" of rape can easily be expanded to include

women a;testing pregnant prostitutes

transmission to other so-called "innocent victims



CDC already recommends "routine" HIV testing and counseling 

for all pregnant women at risk [sic]5 for HIV to "allow" HIV 

infected women to avoid pregnancy and subsequent intrauterine 

perinatal transmission (CDC, 1987). The oddB of an HIV positive 

woman bearing an HIV positive infant are estimated by the CDC to 

be less than 1 in 3.6 CDC's recommendation assumes that all 

pregnant women who are HIV infected will determine that these 

odds are an unacceptable risk; thus women are denied their right 

to make their own reproductive choices. By choosing to focus 

only on the infants, two-thirds of whom will not actually be 

infected with HIV, CDC's recommendation succeeds in ignoring HIV 

infected women who are in need of their own medical care and 

social services.

CDC's recommendation to test "at risk" [sic] pregnant women 

also has the effect of discriminating against women who are 

African American and Latina who, because they are disproportion­

ately affected by HIV/AIDS, are likely to be targeted for HIV 

testing based solely on race and ethnicity, rather than on high 

risk behavior. In its 1991 report, the Institute of Medicine's 

Committee on HIV Screening of Pregnant Women and Newborns offers 

a sound alternative to CDC's recommendation. The Committee 

proposes voluntary HIV screening, with informed consent, for all 

pregnant women in jurisdictions with a high prevalence of HIV 

infection among women of childbearing age and believes that the 

potential for discrimination and stigmatization can be reduced by

PREGNANT WOMEN



selecting large jurisdictions, such as states or counties, to 

target for voluntary testing (Institute of Medicine, 1991).

WOMEN CONVICTED OF PROSTITUTION

At least 25 states have already enacted HIV-related laws 

regulating prostitutes —  even though they may engage in 

activities that involve no direct sexual contact capable of 

transmitting HIV infection —  making this one of the most 

frequently legislated HIV/AIDS policy issues. Despite evidence 

that the risk of a prostitute transmitting HIV infection to a 

client is low (National Research Council, 1990; Seidlin, 

Krasinski, Bebenroth, Itri, Paolino, and Valentine, 1988; Cohen, 

Alexander, and Wofsy, 1989), public health officials continue to 

implicate prostitutes as vectors of heterosexual transmission. 

Even CDC officials acknowledge that the risk for women is 

greater; since more men are infected with HIV, and since male to 

female transmission is more efficient (CDC, 1989), the chances 

are greater for women that a random heterosexual male partner of 

a woman will be HIV infected (CDC, 1989). Yet CDC's 

acknowledgement that women are at a greater risk for heterosexual 

transmission compared to men is inconsistent with their 

condemnation of women sex workers. Instead, CDC could focus 

prevention messages and punitive policies on prostitutes' male 

customers, who are willingly spreading HIV to their paid 

partners. Indeed, these laws reinforce a double standard of 

morality, under which men patronize prostitutes with relative
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ijnpunity while women who engage in prostitution risk arrest, 

conviction, incarceration and forced HIV testing. These laws 

ignore the real needs of women who are sex workers because it is 

their most lucrative (or only) alternative to earn money to feed 

their families, or because treatment for an addiction, that may 

have started as a response to multiple levels of oppression and 

disadvantage, is unavailable.

Proponents of mandatory testing of rapists may not see that 

these policies are part of a dangerous pattern of mandatory 

testing policies that blame women for HIV transmission; they may 

not carefully examine any precedents for expanded mandatory 

testing in light of that reality. Although proponents may 

envision a law that singles out men convicted of crimes of sexual 

violence against women, this is unrealistic. Instead, most of 

these laws do not distinguish between a male client's consent to 

engage in sexual relations with a prostitute and the violence of 

rape; both are included in the general category of sex-related 

crimes. Thus, both the prostitute and the rapist are guilty of 

"sex crimes" and must be tested for HIV.

The next step legislators will consider is to enhance the 

penalty or provide for a separate crime for willful or deliberate 

transmission of HIV.7 It is clear that prostitutes and pregnant 

women will be targeted by this next wave of laws. In reality, 

such laws only divert resources from effective HIV/AIDS 

prevention efforts. Prostitutes at risk may avoid being tested 

to protect themselves from prosecution for knowingly exposing a
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client to HIV infection; pregnant women may avoid prenatal care 

and early testing to avoid both prosecution and the loss of their 

children to foster care for alleged "abuse" (Weissman, 1991).

The Role of the Media in the Debate 

Through its many stories about HIV and rape, the print and 

broadcast media have played an important role in raising the 

awareness of the public and policymakers about rape and the 

threat of HIV infection. To garner support for her amendment, 

for example, Representative Martin circulated a Newsweek article 

entitled "A Frightening Aftermath: Concern About AIDS Adds to the 

Trauma of Rape" (Salholz, 1990) to members of Congress. However, 

the media has also played an active role in manipulating and 

attempting to simplify the issue of testing rapists for HIV as 

one in which opponents to testing are viewed as pro-rapist and 

supporters of testing are viewed as pro-woman. Framing the isBue 

in this manner denies the complexity of the issue and the real 

needs of rape survivors; it also plays on the cynical 

manipulation of survivors' feelings of anger, frustration and 

fear. In fact, some survivors' and women's rights organizations 

committed to the best interests of survivors also oppose 

mandatory testing of charged or convicted rapists.8 For example, 

the National Coalition Against Sexual Assault (NCASA) formally 

voted to oppose all forms of mandatory HIV testing. NCASA also 

voted to stress the importance of the availability of free,
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anonymous or confidential HIV testing and counseling for 

survivors (Mooney, 1990).

Constitutional Issues

Experts in criminal law are confident that testing prior to 

conviction is unconstitutional because it violates an arrested 

individual's constitutional rights to a presumption of innocence, 

to a constiutional protection from unwarranted search and 

seizure, and to privacy and confidentiality (Cooper, 1991).

A person who has not been convicted of a crime retains the 

presumption of innocence and constitutional protections which 

exceed those of convicted persons. Thus, forcing arrested 

persons to be tested against their will would violate the 

constitutional rights to informational privacy and the Fourth 

Amendment; if such information then were used at a criminal 

trial, the testing might also violate the Fifth Amendment. It is 

also futile because the rape survivor will still need to be 

tested for HIV infection.

Testing of convicted rapists, on the other hand, is 

potentially constitutional because.- once an individual is 

convicted of a crime, he loses depth and breadth of 

constitutional protections and thus may be tested (as in the caBe 

of prisoners) in the interest of maintaining security. But, 

although the convicted rapist loses a certain degree of 

constitutional protection because of his conviction, convicted 

persons do retain constitutional rights; thus, testing convicted
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persons does raise constitutional issues concerning the right to 

privacy and the Fourth Amendment right to be free of unreasonable 

searches. HIV testing of prisoners has been upheld against 

constitutional challenge where the state's interest in such 

testing was for prison security. However, testing convicted 

rapists to disclose teat results to a survivor does not raise the 

issue of security; rather, it requires a balancing of the 

interests of the state (which the state extends to the interests 

of the rape survivor) against the rapist's fundamental right to 

privacy.

This equation will not automatically lead to mandatory HIV 

testing, because testing the offender will not preclude the need 

for the rape survivor to be tested for HIV infection. It is 

arguable that the survivor's emotional need to know an offender's 

HIV status is a worthwhile and legitimate state interest. This 

aryuraent is the most compelling part of the case for mandatory 

HIV testing of rapists. However, . .ere are more medically sound 

and appropriate ways for the state to meet this very real need; a 

survivor's own testing and counseling will allow her to feel 

absolutely sure of her own HIV status. Limited funds should be 

spent on needed services for rape survivors rather than on 

litigation to defend laws with a minimal impact on survivors.

State Legislative Responses to Rape and 
Potential HIV Transmission

As of June, 1991 laws in at least 23 states regulate HIV 

testing for charged or convicted rapists. Consistent with the



justification for the Martin Amendment to the Comprehensive Crime 

Control Act of 1990, state legislators and policymakers contend 

that rape survivors have a right to know a convicted —  and in 

some cases, charged —  offender's HIV teBt results; these 

legislators view mandatory testing lawB as integral to protecting 

the rights of rape survivors. However, the inadequajy of the 

policy is evident; beyond notifying the survivor of the 

offender'8 HIV status, these provisions do little to address the 

medical, psychological or financial needs of survivors.

The readiness with which state legislatures have enacted and 

continue to introduce mandatory HIV testing legislation suggests 

that legislators and policymakers are responding to the issue of 

rape and potential HIV transmission emotionally, rather than 

rationally. They may want to "help" women and to express their 

outrage at the pervasiveness of sexual violence against women; 

but, though this intention to help survivors may be sincere, when 

no funding for even basic access to HIV testing and counseling is 

included in a mandatory testing legislative initiative, it is 

doubtful that the commitment to helping survivors is serious 

enough to involve expenditures of funds.

In 19°' Texas became the first state to allow a rape 

survivor to request that an accused sex offender be tested for 

HIV infection. According to Lisa McGiffert, Legislative 

Coordinator of the Texas Senate Committee on Health and Human 

Services, this law was the result of a specific incident in which 

a rape survivor in Fort Worth, Texas was prohibited from
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requesting that an alleged rapist be tested for HIV infection 

(McGiffert, 1991). The bill was discussed on the House floor and 

was added as an amendment to the state's Penal Code, but was 

never formally heard or analyzed in writing.

Florida's 1990 law mandating HIV testing for both charged

and convicted sex offenders upon a survivor's request is the most

stringent in the nation. The law's legislative intent states:

The Legislature finds that a victim of sexual 
offense is entitled to know at the earliest 
possible opportunity whether the person 
charged with the offense has tested positive 
for human immunodeficiency virus (HIV) 
infection. The Legislature finds that to 
deny victims access to HIV test results 
causes unnecessary mental anguish in persons 
who have already suffered trauma. The 
Legislature further finds that since medical 
science now recognizes that early diagnosis 
is a critical factor in the treatment of HIV 
infection, both the victim and the person 
charged with the offense benefit from prompt 
disclosure of test results. The Legislature 
finds that HIV test results can be disclosed 
to the victim of a sc:.ual offense while 
confidentiality iB protected in other 
respects (Florida, H.B. .1115, Chapter 90- 
210, 1990).

This statement reveals the flaws in reasoning discussed 

above. First, it does not matter if or when the alleged rapist 

is tested, the rape survivor still must be tested herself to be 

diagnosed and receive early treatment. Second, misleading a rape 

survivor into thinking that the alleged rapist's test result is 

critical to determining her own health status, when it is not, 

only exacerbates her mental anguish. Finally, in addition to the 

necessity for testing survivors for HIV, some medical experts 

recommend that survivors take a prophylactic doBe of AZT
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within 49 hours after the exposure (ACLU, 1991). Thus, testing 

an offender under the guise of facilitating early diagnosis and 

treatment for a survivor is both deceptive and futile. Yet, the 

Florida Legislature's flawed rationale is typical of the basis on 

which other states have enacted mandatory testing lawB for 

convicted and/or alleged rapists.

HIV/STD COUNSELING FOR RAPE SURVIVORS NOT ADDRESSED

States claim that mandatory testing laws for convicted (and

in some cases accused or charged rapists) are necessary to

protect the rights of rape survivors who may have been exposed to 

HIV infection by the rape. Despite justifjcations that mandating 

testing for offenders is necessary to help rape survivors, state 

laws and policies actually do little for women who are raped.

For example, of the 19 3tates that mandate HIV testing of 

offenders and disclose an offender's test results to a rape 

survivor, only ten states (Arkansas, California, Florida,

Georgia, Illinois, Indiana, Kansas, Michigan, Minnesota and 

Oklahoma) mandate HIV counseling for rape survivors upon 

disclosure of the offender's HIV test results.

California is presently the only state to legislate HIV 

counseling for rape survivors that is unrelated to disclosure of 

an offender's HIV test results. Under California's law, county 

health officers must establish counseling programs for sexual 

offense survivors who choose to be tested for HIV infection. In

1988, the California legislature directed the Department of
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Health to develop a brochure about exposure to HIV infection for 

rape survivors that is a potential model for other states.

Minnesota does not provide for counseling but does require 

rape survivors to be notified about the risks of HIV exposure. 

Minnesota's 1990 survivor notification law requires hospitals to 

give written notice about all STDs to anyone receiving medical 

services in the hospital who reports or evidences a sexual 

assault. The law provides that when appropriate, the notice must 

be given to the parent or guardian of the survivor. The notice, 

which must be developed by the Commissioner's of Public Safety and 

Corrections in consultation with sexual assault survivor 

advocates and health care professionals, must inform the survivor 

of: (1) the risk of contracting STDs as a result of sexual 

assault; (2) the symptoms of STDs; (3) recommendations for 

periodic STD testing where appropriate; (4) locations where 

testing is done and the extent of the confidentiality provided; 

and (5) other medically relevant information. Again, this 

written notice may be a model for other states.

Again, it is estimated that only 1 in 10 rapes are reported, 

and fewer than 40 percent of reported rapes result in charges 

against perpetrators. Thus, state laws that link assistance to 

survivors of i „pe to testing of a charged rapist fail to address 

the needs of the vast majority of rape survivors. Although state 

HIV/AIDS laws acknowledge the potential for a rape survivor to 

contract HIV infection from an infected rapist, these laws ignore 

the direct and immediate needs of the few women who do



successfully pursue prosecution. It is futile for a rape 

survivor to know that an HIV infected rapist maw have exposed her 

to HIV infection if she cannot afford her own HIV counseling/ 

testing, and treatment. Presently, no states pay for a rape 

survivor's HIV testing or counseling. Missouri's Department of 

Health will pay the costs of HIV testing for survivors if the 

convicted sex offender teBts positive for HIV infection.

This law epitomizes the misdirected focus of state laws; 

rather than directly addressing the woman's medical, 

psychological, and financial needs, the law makes her needs 

consequent to and dependent upon the status of the man who has 

raped her. In legislators' rush to help relieve the "unnecessary 

mental anguish" of rape survivors, they have overlooked the 

mental anguish of the rape survivor who is HIV positive and has 

no access to health care. It will not reduce her anguish, fear 

and pain to know she is at risk of developing AIDS and is unable 

to afford treatment. Follow-up health care services for rape 

survivors which go beyond the emergency room examination must be 

funded.

1991 Bills for Testing of RapistB

Mandatory HIV testing of convicted, and in some instances 

charged, rapists continues to dominate state legislatures in 

1991. As of March 28, 1991, 27 states had introduced rapist 

testing bills, making it the most commor HIV/AIDS legislative 

issue of the 1991 state legislative sessions. As with existing
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laws, an examination of these bills reveals a hasty and 

misdirected focus on the relatively few rapists who are arrested 

and charged, rather than on rape survivors whose interest this 

legislation purports to protect. In most cases, these bills are 

variations on the basic federal requirement for mandatory testing 

of convicted rapists created by the Martin amendment.

For example, the legislative intent of Alaska's proposed law 

mandating testing for charged rapists notes that the purpose of 

the legislation is "to require that information that may be vital 

to victims ... be obtained and disclosed in an appropriate manner 

in order that precautions can be taken to preserve their health 

and the health of others or in order for these persons to be 

relieved from groundless fear of infection" (Alaska, House Bill 

Number 24, Introduced March 8, 1991). Yet the legislation does 

not provide or pay for a survivor's HIV testing or counseling.

Bills introduced in 16 states (Alaska, Arkansas, Delaware, 

Florida, Georgia, Hawaii, Iowa, Maryland, Montana, New Jersey,

New York, Oklahoma, South Carolina, South Dakota, Washington, and 

Wisconsin) would mandate HIV testing for arrested sex offenders 

upon a court's finding that transmission cf bodily fluids may 

have occurred or upon the request of a rape survivor. States are 

attempting to circumvent the constitutional problems raised by 

legislation mandating testing prior to conviction in several 

ways. Legislation in Delaware would allow individuals arrested 

for rapes to be tested for HIV "voluntarily." However, if 

defendants object to HIV testing a judge would decide whether or
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not HIV testing will be performed. The judge would weigh the 

state's interest (the survivor's emotional need to know an 

alleged rapist's HIV status) against the alleged rapist's right 

to privacy.

It is not clear how judges would approach this balancing.

It is possible that the survivor's sexual history and drug use 

history would be part of the evidence the judge would require to 

make his/her decision. Further, sexist stereotypes of "good" and 

"bad" women may enter the judge's decisionmaking aB he/she 

decides whether the rape survivor is otherwise at risk for HIV; 

thus, not all rape survivors would be the beneficiaries of these 

laws. Indeed, one clue to how judges might approach the 

balancing of interests is found in Indiana's proposed 

legislation. Indiana would mandate HIV testing for individuals 

arrested for rape only if the rape survivor is pregnant as a 

result of the rape. In addition to viewing women primarily as 

incubators, this bill demonstrates that fetuses in Indiana garner 

more concern than women who have been raped. Again, women are 

viewed simply as vectors of HIV transmission to so-called 

"innocent victims."

HIV COUNSELING FOR RAPE SURVIVORS

Only six states (Alaska, Arkansas, Georgia, Kansas, Montana 

and South Carolina) propose a requirement that rape survivors 

receive HIV counseling upon disclosure of a tested rapist's test 

results. None of these states, however, define appropriate

32



counseling or pay for it. Kansas's health department will pay 

only for a survivor's counseling if the convicted rapist tests 

positive for HIV infection. Similarly, Montana's bill would 

arrange for post-test counseling only if the convicted person 

tests positive for HIV. Maryland's bill would require 

institutions or physicians treating rape survivors to inform them 

of anonymous HIV testing sites and HIV counseling centers. New 

Jersey's bill would require the Commissioner of Health to develop 

a testing program for rape survivors and a counseling program for 

survivors who test positive for HIV infection.

Looking at the Maryland bill, it seems to explicitly 

recognize the need for the survivor herself to be tested for HIV. 

Yet the bill still requires that the alleged rapist be tested 

prior to conviction, suggesting that the unspoken motivation may 

have more to do with punishing the alleged rapist than meeting 

the needs of the rape survivor. This would appear to violate the 

principle that an accused person is innocent until proven guilty. 

It is not hard to imagine that this punitive philosophy can be 

extended to arrested prostitutes and even pregnant women, who 

have not been arrested. It is critical that we do not allow HIV 

positive status to equal "guilty of criminal behavior."

PAYING FOR A RAPE SURVIVOR'S HIV TESTING AND COUNSELING

Only New York's 1991 bill would offer unconditional payment 

for a survivor's HIV testing and counseling. By making payment 

contingent on whether a rapist tests positive or whether the rape
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has been reported to the state, states reveal their indifference 

to the medical and psychological interests of rape survivors.

For example, although New Hampshire's bill would pay the costs of 

HIV testing for a convicted rapist if he is indigent, the bill 

does not provide for payment for the HIV testing and counseling 

costs of indigent rape survivors.

New York's bill would amend existing law to include exposure 

to HIV within the definition of "out-of-pocket loss" for 

compensating rape survivors for the costs of testing, counseling, 

and prophylactic treatment prescribed by a physician. South 

Dakota's legislation would pay for voluntary HIV testing for rape 

survivors only if the alleged rape is reported to the state.

While it is important that states pay for voluntary HIV testing 

for rape survivors, payment must not be contingent upon the 

survivor's entering the criminal justice system.

CRIMINAL RECORDS AND PROCEEDINGS

While Florida's bill would not allow a charged individual's 

test results to be admissible in a criminal proceeding, Iowa's 

and New Jersey's bills provide that a convicted rapist's positive 

test results become part of his criminal record. Iowa's 

legislation would allow this information to be considered in 

sentencing. In these proposed bills, it is obvious that HIV 

positive status is equated to "guilty of criminal behavior" and 

thus warrants additional punishment. Vermont's bill would allow 

the fact that a defendant is voluntarily tested for HIV infection
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Laws that mandate HIV testing for alleged or convicted 

rapists under the guise of a survivor's right to know an 

offender's HIV status are unlikely to meet survivors' needs and 

will certainly lead to mandatory HIV testing of others —  

particularly pregnant women. The Martin Amendment and state laws 

that mandate HIV testing for rapists should be repealed and 

replaced with laws that provide rape survivors with free 

voluntary HIV counseling, testing, and treatment. Such 

legislation should include the following provisions:

(1) Funding to provide free anonymous HIV testing and counseling 

to all rape survivors by trained staff of rape crisis 

centers and similar facilities. Funding also should be 

provided for training of rape crisis center staff and for 

preparation of appropriate written materials. Because of 

the potential for discrimination, testing must be performed 

anonymously to protect the survivor's privacy. Appropriate 

counseling would include, but not be limited to, the 

following: (a} accurate information to help a survivor

to be admissible in mitigation of sentence if the person is 

convicted of the offense. Vermont's bill is unique in actively 

encouraging plea bargaining but is not unusual in demonstrating 

how mandating HIV testing for rapists has the potential to harm 

rape survivors more than it helps them.



assess her risk of HIV infection; (b) information about 

prophylactic treatment; (c) education about applicable HIV 

confidentiality and discrimination laws; and (d) accurate 

information about the value of the rapist's test results for 

the survivor's health care decisions and choices. This 

information will help the survivor make an informed decision 

about plea bargaining and will empower her to fight for her 

rights and refuse to allow the accused rapist to bargain for 

a lesser charge or sentence in exchange for his test 

results.

Funding to provide rape survivors with prophylactic AZT 

treatment when they lack insurance or when insurance will 

not cover this treatment. These costB may include a six 

week term of AZT if the survivor and her physician determine 

that this treatment is medically appropriate.

Funding to develop model programs for the long-term care of 

survivors who initially test positive and negative for HIV. 

Counseling and health care intervention should be provided 

throughout the various stages of HIV infection for survivors 

who convert to HIV infection. Rape survivors ehould have 

access to clinical drug trials and to support services, such 

as child care and transportation, that may be needed so that 

they actually can participate.
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(4) Provisions for free HIV counseling and testing services 

specifically targeted to low income women, women with 

disabilities, and women whose primary language is other than 

English.

(5) Financing training for: (a) rape crisis center and other 

counselors about HIV infection and the availability of 

appropriate public and private programs that provide 

counseling, treatment and support; (b) assistant U.S. 

attorneys and judges regarding the negligible value of test 

results of the alleged rapists and the societal value of 

bringing rapists to justice; and (c) physicians, social 

workers, psychologists, psychiatrists, law enforcement 

officials and all other individuals who may come into 

contact with rape survivors.

Conclusion

Although there may be a time when progress in medical 

technology and treatment for HIV infection may justify mandatory 

HIV testing for convicted rapists, that time has not yet come.

As we have shown in this paper, laws that focus on alleged or 

convicted rapists rather than on rape survivors do not address 

the medical, legal, psychological, and financial needs of women 

who are raped.


