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Expanding into Winter Creek really scares me. Winter Creek is
prone to avalanches and deposits of deep snow. First we must
improve safety as it exists, especially with Seibu’s new hotel which
w ill encourage skiers from other countries to visit Alyeska. Many
of these skiers may not be able to speak English well or at all and
often cannot skiwell. Because Alyeska is considered a steep and
difficult mountain, we need all the safety we can get, not less.

10. Transform Alyeska into a world class skiresort which will attract
winter travelers to our state from all over the world. Encourage
other skiresort operators who are notnew in Alaska to expand in

Alaska.

This statement is farfetched. Alaska isn't nearly as sophisticated
as compaired with Colorado’s and Utah’s skiing industries.
Colorado has over 10 million ski visits a year. The Alaska Division
of Tourism estimates that more than 43,000 tourists visited
Alyeska Resort from October 1991 to May 1992.

After talking with the head of the Tramway Board in Colorado,
we’ve iearned that much controversy exists in Colorado about
similar legislation that was rammed through the legislature in
that state by the powerful skiindustry.

And now to the enclosures:

« Ski Season deadliest in years. Rocky Mountain News, page
10, Tuesday, April 2, 1991, by Kris Newcomer. The 1990-91
ski season was the most deadly in Colorado since at
least 1986, according to Colorado Ski Country USA, an industry
trade group. They have been “unable to pinpoint any reasons.”

Think about this— since Colorado increased ski area im munity
in its 1990 bill, they have experienced more deaths since at
least 1986.

e Ski area insurance dropping despite industry’s claims.
Colorado Springs Gazette Telegraph, may 7, 1991. Insurance
premiums for skiresorts decreased 10 percent in the 1989-90
season and 6.5 percent the year before according to the 1989-90
Economic Analysis of North American Ski Areas by the
University of Colorado at Boulder Business Research Division.



« Aspen, Dear Valley at top of price mountain. Of the 23 ski
areas listed, 19 of the resorts increased their prices this year.
The other 4 resorts’ ticket prices stayed the same. No resort
dropped its rates.

My cause is safety, especially for children. Just because
people are in a position of responsibility does not mean they
will act responsibly.

Alyeska is a dangerous mountain. John Heiser, Director of Mountain
Operations, and Mike Grandinetti, Risk Manager, said so. If thatis the
attitude of the Alaska skiindustry, then why don’t their
advertisements reflect this “danger”? Why do they promote and
advertise to send down bus loads of unsupervised young children who
are allowed to skifreely anywhere on the mountain?

Why doesn't Seibu advertise or warn or instruct in these matters or
this condition for safety? Bruce and | had a 2-hour ski lesson the day
before Bart died. Our Seibu instructor said, “You must be aggressive
and pointyour skis downhill and go for it. Growl before you take off.
You can’t hurt yourselfin snow like this. Attack the mountain. You
have no friends on a powder day.”

W hy doesn’t Alyeska Resort keep accurate records? Their
contradictory, inaccurate, and missing recording keeping was exposed
during the discovery process of Bart's death.

The Anchorage School District’'s Risk Manager and the head of the
Anchorage School District PTAs would not support Alyeska’s ski
program this year because Alyeska wanted them to sign liability
waivers that made Seibu responsible for nothing.

Anchorage Community Schools in turn would not support Alyeska’s
programs this year. Community School coordinators felt the program
lacked supervision, procedures, and accountability.

We have checked with other children’srecreational groups including
YMCA, Camp Fire, Boy Scouts. These groups have written procedures
for missing persons. Not Seibu. We discovered that Seibu disregarded
or threw away safety plans that included written missing persons’
procedures. Their attitude is that it’s too much trouble and too



expensive to look for missing people. In a harsh winter environment
like Alaska, time is of the essence when someone is missing!

Seibu doesn’t even have a map or a photograph of the ski area in the
patrol/aid room where anyone would go to report a missing person.

Who will monitor Alyeska and other Alaskan ski resorts? The ski
industry has no monitoring agency, commission, board, or committee
to hold them accountable. Juneau’s Eagle Crest had not even been
visited by its insurance company as of January 19 for this year’s ski
season according to Mr. Swanson at Eagle Crest. Furthermore, no
state agency has the expertise or money to monitor ski areas.

When supporting businesses, also think of safety, especially of
children’s safety. This bill assumes all skiers are experts.
There is no consideration in this bill for young children cr even adult
beginners.

W hat is the hurry to pass a bill when we already have a law?

Who is supporting this bill? John Hei.ser says Alaska Visitors
Association, Alaska Convention Bureau, Alaska Economic Development
Corporation, Alaska motels, hotels, other ski areas.

Think about this. Where is the consumer in this picture? The
average citizen doesn’t even know about this bill and its ramifications.
Why not ask someone who isn’t involved with tourism and business
about this bill?

Let's get to the reality of this bill. Let's look at this bill in the
eyes of sa ety for Alaskan skiers, not just in the eyes of business

and the ski industry.

Please reconsider your stand on this bill. Is it possible to
teleconference this hearing?

Patti Rizer

Enclosures



AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE PHILLIPS
TO: CSHB 41(L&C)

Page 5. line 9, after "Inc."

Insert "This subsection does not apply to a ski area if the operator transports skiers
using only a single tramway consisting of a rope tow, the rope tow does not transport skiers
more than 500 vertical feet, and the ski area is operated by a nonprofit corporation or a
municipality. In this subsection, "nonprofit corporation” means a corporation that qualifies

for exemption from taxation under 26 U.S.C. 501(c)(3) or (4) (Internal Revenue Code)."



OFFERED IN THE HOUSE BY DAVIDSON

TO: CSHB 41(JuD)

Page 5, Line 1,

After, Ilimplementl

Insert, "and follow”
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OFFERED

TO:

Page 9,

IN THE HOUSE

AMENDMENT

BY DAVIDSON

CSHB 41 (RES)

Line 19,

After, "abilities.”

Add,

"The term "inherent danger and risk of skiing" does not
include the negligence of a ski area under AS
05.45.020(b) . or acts or omissions of a ski area operator
involving the use or operation of ski lifts."



Oiled Mayors’Exxon Valdez Final Report

Table 2.7
Valdez Police Department Crime and Officer Statistics,

1976, 1988, and 1989 Compared

Activity 1976
Assaults 96
Accidents 469
Bar disturbances 205
Disturbances 54
Driving while intoxicated NA
Person-days in jail 520
Traffic tickets 1,079
Arrests 346
Officer responses 4,762

1988

34

112

56

149

76

1,845
200
301

4111

Inpact Assessment, Inc.

NOVEMER 15, 1990; PAGE 64

1089 1988-89 %
Increase
58 70.6%
208 166.1%
130 132.1%
359 140.9%
153 101.3%
2,660 44.2%
456 128.0%
673 123.6%
6,734 63.8%

Source: Valdez City Manger’s Office; Valdez Department of Emergency Services

Table 2.8
W hittier Police Department Crime Statistics

1988 and 1989 Compared

Activity

Total calls for service
Total arrests

Total cases reported
Detoxification holds
Incidents (noncriminal)
Alcohol-related calls
Domestic violence calls

Source: Whittier Police Department

1988

337
39
79

n/a

157
10

1989 1988-89 %
Increase

1,357 302.7%

90 130.8%

168 112.7%

54 n/a

215 36.9%

70 600 0%

12 300.0%
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AMENDMENT

OFFERED IN THE HOUSE BY DAVIDSON

TO: CSHB 41(JuD)

Page 5, Line 19,

Add new provisions:

n1fd) 1If the operator or its predecessor had a plan in
effect on January 1, 1993. that plan shall operate for that
ski area as a minimum standard for skier safety.¥

IH 1—

1



Oiled Mayors”Exxon Valdez Final Report
Inpact assessment, Inc.

Novemer 15, 1990; Page 62

Figure 2.15
Police O fficer DWI Responses
City of Valdez
1988 and 1989

Number of Responses

Month

1988 -B - 1989



OFFERED IN THE HOUSE BY DAVIDSON

TO: CSHB 41(JUD)

Page 8, Line 30,

After, '"are located on a"

Delete, "'groomed”



Oiled Mayors’Exxon Valdez Final Report
Inpact Assessment, Inc.

Novemer 15, 1990; Page 63

Figure 2.16
Number of Misdemeanors

Valdez Superior Court

1986-1989

Number of Misdemeanors

Month

+ 1986 - 1987 -*-.1988 -B -1989



OFFERED IN THE HOUSE BY REPRESENTATIVE NORDLUND
TO: CSHB 41(JUD)

Page 5, line 7, after "agency." add "The Department, snail adopt
regulations to implement this section.” n
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Rep. Brian Porter, Chairman

House Judiciary Com m ittee

TkM u,

Date: March 29, 1993

Place; Capitol Room_L2n.

Business/Personal
Mailing Address

HB 01 Lower Alcohol Limit to .08 for DWIs

Subjectof Meeting: HB 41 Civil Liability for gskij
Accidents; HB 147 Employer's Liability for Refeience

Info; HJR 3 Limiting Terms of Legislators
Do you Want W hich Subject/

(H) Phone (W) PhQim to Testify?
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Toxas, vat killed uher. he hit a ticc or. the ilopes at Steamboat,
Broussard's death was the second ski-related death at Sceanfcoat in 13 days.

INFOBOX
SKIIMG DEATHS

Skier days
.............. T e 9.4 million
W7 9.5 million
. 6 9.9 million
PRSI 9.7 million
9, 10 million*
SOURCE: Colorado Ski Country USA

LI03 LIB3
KEYWORDS! SKI INDUSTRY COLORADO ACCIDENT DEATH
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Lift tickets far1992-93 S
will cost as much as$46ae

Roeky Mountain NewsS$tojf Writer

Aspen’-'and Utah’s Deer Valley
appear-to be.the pricg:leaders in
the skiindustryagain this winter”

wBut.if you're "wondering whicij
has the most.expensive”ticket,., it,"
dependsbn how you iook at it.

Aspen Skiing Co.'s regular-seaV,.
son ticket window, price'will. be,;.
$43, an increase of-$2 :over last o
year. Deer Valley will charge $42,
aswill Vail.- co'ny M

But Deer Valley will charge $46 *
during the busy December holiday™;’
period. During Aspen’s holiday pe-*.
riod, Dec. 10 toJan. 2, the rate will
be$ds- LY _

Aspen will sell discounted tick-
ets at Front Range King Soopers
stores again' this winter. There,
tickets for Aspen Mountain and
Snowmass will cost $38. A Butter- ¢
milk-only ticket will be available
for $26. 4 I

Ticket window prices attract a
lot of attention when they are an-
nounced, but Front _Range skiers
seldom pay the full ticket window

price.
. "You can count on one hand the

number.of "people from :Denvers this year is Arrowhead at $5.

v,
¢ The Drgcst increase in the state . known for more than a month, but comingseason.

Ski Aspen announced its prices only

mountain

Breckcnridge has not been deci
ed, but it should be $28 or s2
Breckenridge’s Summit Count
neighbors, e_Ystone and Copp<
Mountain, will, charge $30 ;
front Range outlets, as will Wit
. ter Park. & _
: Colorado ski areas set a recoi
. last year with 104 million skit
o visits. But I. William Berry, pul
) ||Sher Of the Skjlndustry NewsU
&/ fer/says it’s too early to predic
£ what Kind of season is'in store fc
Coloradoareas.
:v. ="'l think you've got a hell of
A problem — “air fares,” Berrr sait
'Nobod¥ knows what’s gofog t
v happen there. \VIth air fares bein.
rather; high, things'could.get
little tight.” im
. But Lay said key indicators an
. 1ip. More people are booking vaca
", tions and buying skis or skj-relatet
goods. . e
"Our numbers as of right non
are ahead of last year “at this
.. time,” Lay said. "The sale of sofi
r..goods and hard goods is dramati
e.vCaJly more robust than it was a
yearago.”
V. Harry Baxter, of the Jackson
L Hole area in Wyoming said people
appear to be waiting to see how
much snow that firea gets before
booking.. Uncertainty over air
fares is inhibiting advance sales,
hesaid. _
*But Lay says Colorado Ski
Country is™"very bullish” on tire

«"The national economy is bol-

who are-going'to buy a $43ora Cooper:'increased-its' price$4, . this; week. Bieckenridge.-which™ :tomingout,” Lay said. "We're en-

$45 lift ticket in Aspen,” said John
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Two deaths over the weekend - including a peculiar

Denver,

1/31/92
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accident at Keystone

Last year, three skiera»died,»said*skirCountry spokeswoman Cathy Krvrlc.

The annual average since the 1986-87 season is sever, deaths per

said.
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Officials have been unable tc pinpoint any reasons for

4, DB RM1, DOCUMENT

year than in past years. Five of the nine skiers killod this year h

one suffocated in powder, two collided with othor

a fall.

Colorado resorts have teen busier this year than in the past,

.T.uch busier that crowded conditions can be blamed for moro deaths,

said.

The number of ''skier days'l recorded at Colorado resorts

steadily from 9.4 million duting the 1996-87 season to 9.7 million
This season's total is expected to top to million, according to Ski

The Virginia woman who'dicd*Sunday was«skllng*at 6 p.m., taki.-.q
of Keystone's night program, But Summit County ur.dersheriff Gary Lir.dstrom

said visibility was unrelated to her accident.
In fact, Lindstrcm said, officials were at a loss to explain
Kuehnle, 32, of Falla Church, V*., died after colliding with a 13-year-old boy

who was uninjured.

Neither Kuehnle nor tho teen-sger was skiing out of control - an
prosecuted with increasing vigor by law-enforcement officials in sk

communities, said Lindstron.

Both were on a nearly flat stretch ¢f a beginner's run when they

one another on the downhill side of ar. island of trees.

the island: the boy skied along a path through the middlo.

RANK 9 OF 180, PAGE 3 OF
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When he emerged from between the trees, the two "bumped, m knoc
off balance, Lindstrom said. Both skliers tumbled. Tho boy got up and brushed
himself off. But the woman suffered a scvore head injury.

Lindstron said a deputy revisited the accident sito yesterday with a video

camera, looking for possible explanations for
autopsy wore expected today.

Kuehnle's death.

season, she
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Recelved
Paul D. Brook ,
p20) Box 111982 MR 11198 March 8 1993
Anchorage, AK 99511

Brian Porter, Chairman
House Judiciary Committee
Alaska State Legislature

Dear Representative Porter and Committee Members:

I am writing to express my support for House Bill No. 41, and
encourage your enactment of this legislation. I have been an
avid skier most of my life and have lived in Alaska since 1980
My wife, son, and | are members of the National Ski Patrol, and
our daughter and two grandchildren are skiers, the latter being
members of the Ski Jumping Team. I am on the volunteer Ski
Patrol at Alyeska Ski Resort and my Wife and Son are Ski
Patrollers at the Hilltop Ski Area. My Wife is the Patrol
Director of the Hilltop Ski Area, and I am the Alaska Division
Winter Emergency Care Supervisor for The National Ski Patrol.

Ski safety has always been a major emphasis for my wife and I,
especially i1n raising our children and grandchildren. Skiing,
like any other physical activity, has i1nherent risks, but these
risks can be minimized with education and training. People must
be accountable for their own actions and the choices they make.

I believe this Bill goes a long way in clarifying the
responsibilities of ski area operators and the skiing public
participating in this sport.

Thank you for your 1interest and | encourage you to support this
legislation when it comes up for a vote by the House.

Sincerely,

Paul D. Brooks



March 4, 1993

Representative Brian Porter
House of Representatives
State Capitol

Room 122

Juneau, AK 99801-1182

Dear Representative Porter:

I am only an occasional downhill skier, however 1 support
legislation that protects ski areas and ski operators from costly
litigation due to accidents associated with skiing. Skiing is a
recreational sport, and there is a certain amount of risk
associated with this type of sport. It"s time for the individual
to assume responsibility for his choice of sports and the risks
associated with it. I would like to see your continued support of
House Bill 41.

Thank you very much for your time.

Sincerely,

Valerie Hennigah
PO Box 716 1J
Girdwood, AK 99587



Alaska House of Representatives

Capitol Room 122

Juneau, Alaska 99801-1182

Attention: Representative Brian Porter

3-9-93

Dear Representative Porter:

| am writing 1in support of SB 44. | am the President of
the Aj 3ka Ski Areas Association and also the General Manager
of Hilltop Ski Area here in Anchorage.

There are 13 downhill ski areas in Alaska: Cleary
Summit, Ski Land, Ravenwood and Birch Hill all near
Fairbanks. Black Rapids near Delta Junction. Hilltop,
Hillberg, Arctic Valley and Alpenglow in Anchorage. Alyeska
Resort in Girdwood. The Coast Guard Hill in Kodiak. Mt.
Eyak in Cordova, and Eaglecrest near Juneau. In addition

there are numerous organizations that prepare and operate
Nordic trails: Chena Hot Springs Resort, Hatchers Pass Lodge
and Anchorage Nordic Ski Club just to name a few.

There are many inherent risks in any sport. Skiing is no

exception. Ski area operators sell access to a winter alpine
or nordic environment not to a perfectly jroomed danger free
slope. This environment includes all manner of risks:
weather, slopes, forest growth, snow conditions as well as
some man made obstacles. All skiers should recognize that
ski area operators and track setters can not modify even a
small portion of this environment, There is no way to make
skiing absolutely "safe". Individual skiers must bear some

of the responsibility for their participation in the sport.

Since 1980 Alaska has had a statute relieving ski area
operators of liability for injuries or property damage which
arise from the inherent risks of skiing. The purpose of this
statute was to recognize that a ski area operator could not
eliminate these risks, and to ensure that a ski areas could
obtain insurance and continue to provide :?kiers the
opportunity to enjoy their favorite winter outdoor
recreation. An effective law will continue to be important
in providing the legal climate necessary to further
development of winter tourism facilities in Alaska.



In December of 1991 the Alaska Supreme Court interpreted
the statute as not preventing suits by injured 6kiers.
Claiming an operator had failed to make the slopes "safe"™ for
patrons. This ruling defeats the purpose of the statute and
leaves operators and skiers in substantial danger that Alaska
ski areas will not be able to obtain insurance at reasonable
rates. Assuming that a ski pea can still operate, ticket
prices will have to increase substantially in order to cover
the increased insurance premiums,

As a result of that Supremo Court decision the Citv of
Valdez can no longer offer it's residents the recreation of
downhill skiing. [f this legislation does not pass perhape
other ski areas around thie state will fall wunder the Jload of
escalating premiums and frivolous law suits.

There is a segment of the community that believes that
this legislation is proceeding only to protect a

multinational corporation (Seibu) from Jliability. Most of
the ski areas within the state are very small and most are
products of the communities that they are located in. This
legislation will affect all of them not just one of them and
in most cases if insurance premiums rise as a result of poor
legislative protection it will become cost prohibitive to

operate. The ski areas are not trying to hide from their
responsibilities to provide safety for the skiing public
because we recognize that if we fail to do that soon we will
be out of business.

Alaska has a lot to bhe proud of. Lastyear an Alaskan
skier by the name of Hilary Lindh came homefrom the Olympics
with a Silver Medal. | we fail to support this legislation
where will the Hilary Lindh’'s of the future get a chance to
practice and excel in this sport?

| urge you to please support this legislation!!

Steven P. Femme
IT' Prcridert
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March 5, 1993

Brian Porter, Chairman
House Judiciary Committee
Alaska State Legislature

Dear Representative Porter and Committee Members:

It is imperative that the legislature enact statutes which give recognition to the fact that

people do have responsibility for their own actions and choices. The bill before you today
- HB 41 - is such ameasure. | encourage your speedy and favorable advancement of this
type of legislation in general and this particular bill specifically. | also respectfully request
your enthusiastic support and defense of this legislation when it reaches avote of the body.

Sincerely:
jToseph F. Wehrman 1H

3527 Vassar Dr.
Anchorage. Ak 99508
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15140 Mesa Place
Anchorage, AK 99516
March 1, 1993

Brian Porter

Alaska State House of Representatives
State Capitol

Juneau, AK 99801-1182

Dear Representative Porter

I am writing regarding HB41. I believe it iIs a grave mistake
to limit the liability of the ski operators. |If there is no threat
of civil liability that we can hold over their heads, there is no
guarantee they will act responsibly. You, above all others in the
House should know that just because people or businesses are put
in positions of responsibility doesn/t guarantee they"ll act that
way .

Look what has jJust happened recently— have you seen the ads
on TV by Alyeska Resort regarding the observance of ski trail
signs? If Alyeska was so interested in promoting safety why have
they waited until now to run such ads? You and I know very well
it Is because they are now in the middle of lawsuit over the lose
of a young skier®s life. Don"t be fooled, as soon as the lawsuit
is settled they will resort to their old ways.

To get an idea of how honest the ski operators have been iIn
the past, you need only ask how closely the Forest Service
regulations are being followed by their lease holders. Have the
ski operators had their safely and search and rescue plans in place
AND OPERABLE? Upon examination you will fin® poor compliance. Yet
this is public land the ski operators are u: mg.

To pass HB41 without making the ski ope.ators liable would be
a big mistake for the public and for the skiing tourist, especially
since there is already a satisfactory law in place that deals with
the inherent risk of skiing. Do not let this special interest bill
pass the way 1t is written.

Sincerely,
Q’

Dianne Holmes
345-1514



RICHARD L. HARREN

Attorney at Law

P. O. Box 874692
Ltkeview Professional Building Wasilla, Alas.ea 99687 Richard L. Harrcn

Suite 204 Telephone (907) 376-72%
SSI £. Westpoint Dr. Facsimile: (907) 376-9099

March 16, 1993

Representative Brian Porter
State Capitol Building
Juneau, AK 99801

Dear Representative Porter:

Thank you for taking the time to meet with me last week regarding
the ski operators immunity bill. I appreciate your attention to
the view of one who may someday be faced with the practical
problems of interpreting this lengthy act.

In my view, this act is simply more government and creates more
questions than it answers. The important thing to realize iIs that
ski operators will be liable for their own negligence under either
the existing law or the proposed legislation. We do not need the
fresh set of questions this new bill will create for attorneys to
stew and fight over.

Enclosed for your reference is a summary of my testimony before the
House Judiciary Committee last Friday. Please feel free to contact
me if you have any questions.

Enclosure
jc



Summary of House Judiciary Committee Testimony
of Richard Harren regarding H.B. 41

I. Existing law is in the best interest of the state.

a. The ski slopes in Alaska will be safer if the
present law is retained. Ski operators have i1t in their mind that
passage of this bill will relax their obligations to the public.
With their relaxed obligations, they can be expected to lay-off
people who safeguard and attend to conditions and skiers on the
slopes. Less attention can be expected on behalf of operators to
eliminate hazards on the slopes. Accordingly, with the present law
there will be less crippled people and less injured people in
Alaska as a result of skiing.

b. Ski operators will enjoy cheaper 1iInsurance
rates under the present law. Testimony before Labor and Commerce
suggested that national ski area operators association maintains
statistics on accidents and claims upon which insurance rates are
based. IT ski operators relax their attention to safety on the
slopes, accidents will increase and so will insurance rates.

C. By maintaining a higher standard of
expectations of safety from ski operators, Alaskans can expect more
Alaskans to be employed at ski slopes.

d. The labor force of ski areas will become more
skilled as they are forced to determine which hazards can be
eliminated and which ones cannot. Ski areas will continue to

improve their standards of operation rather than seeing them
deteriorate.

e. There will be less litigation under existing
law than with the new law. This benefit can be better appreciated
by reviewing the discussion outlined in the amendments that follow.

Il. The present revenue required to cover the risk of
injury IS not excessive.

a. Testimony before Labor and Commerce 1in
that Eagle Crest ski area in Juneau pays approximately $50,000 per
year fTor 1insurance. Their gross receipts for the last accounting
year total approximately $780,000. Using those figures, 1insurance
is less than 7 percent of gross revenues. It is helpful to compare
this percentage to another "inherently dangerous™ activity:
driving an automobile.

IT a person drove 20,000 in one year at a cost
of 30c per mile, $6,000 would be the annual cost of operating the

automobile. In this day and age, cne has to be a pretty good
driver with a modest vehicle to have an insurance cost of less than
$600 per year. IT a family™s cost of transportation is less than

$6,000 in a year, it is likely that the percentage which goes to



pay for insurance is more than 10 percent. Driving Is a necessity
in our civilization, and it does result in many disabling iInjuries.

The cost of insurance to ski area operators is
reasonable and not worth the fuss that Alyeska has generated with
this proposed legislation. Rather, ski areas appear to be thriving
with Alyeska expanding and a new development proceeding briskly in
Hatcher Pass.

I1l1. Proposed amendments to H.B. 41.

a. If H.B. 41 must be passed several amendments
can improve it. Thestated purposes of the Act are to more clearly
define areas of responsibility. As written, the proposed
legislation will actually have the effect of clouding the
responsibilities of skiers and ski areas. One of the Act’'s
purposes, to, “Provide that where an injury is the result only of
an inherent risk of skiing, a comparative negligence or comparative
fault analysis does not apply,” is already the law.

IV. Specific Amendments (additions underlined, deletions
[bracketed]).

a. Eliminate Sec. 05.45.010(2) - ["If a person 1is
injured as a result of an inherent danger and risk of skiing and
negligence by the ski area operator, 1in determining percentages of
fault the trier of fact may not treat the inherent danger and risk
of skiing, to the extent it contributed to the injury, as part of
the fault attributed to the ski area operator].

b. The first sentence of Sec. 05.45.040(a) should
read, "A ski area operator shall prepare a plan of operation for
each ski season and shall implement and follow the plan throughout

the ski season.™

C. Sec. 05.45.040(c) should be added to state, "IT
the operator or 1its predecessor had a plan in effect on January 1,
1993, thatplan shall operate for that ski area as a minimum

standard for skier safety.

d. At. p. 3, Sec. 05.45 060(e) (6) should be
amended to read, "Mark exposed forest growth, rocks, stumps, stream
beds, trees, or other natural objects that are located on [groomed]
slopes or trails and that are not readily visible to skiers under
conditions of ordinary visibility from a distance of at least 100

feet."

e. The warning mandated at Sec. 05.45.060(Q9)
should be amended to read,

WTIRNING.

Under Alaska law, the risk of an 1injury to
person or property resulting from any of the
inherent dangers and risks of skiing rests



with the skier. A skier may not recover from
a ski area operator for an injury resulting
from any of the i1nherent dangers and risks of
skiing, including changing weather conditions,
existing and changing snow conditions, bare
spots, rocks, trees, collisions with natural
objects, man-made objects or ether skiers,
variations 1iIn terrain, and the Tfailure of
skiers to within their own abilities. The
term "inherent danger and risk of skiingl does
not include the negligence of a ski area under
A.S. 05.45.020(b), or acts or omissions of a
ski area operator involving the wuse or
operation of ski lifts.

Comments concerning specific amendments.

a. Proposed amendment 1V(a), above, 1is necessary
because it is simply not a viable task to separate out a percentage
of fault for the inherent danger and risk of skiing. This
provision Kkill create a great deal of confusion and will Kkeep
lawyers fTully employed. This 1s the equivalent of allocating a
percentage of fault to an icy road, a curve or a hill when a motor
vehicle goes out of control and iInjures another. As an attorney,
I"m not aware of any similar provision under our scheme of laws to
compare with this proposal. This provision will open the door to
a host of creative applications by attorneys.

b. Without the express requirement on the part of
the operator to follow the plan a very serious danger exists that
the plan for safety and operations will become a hollow shell. By
inserting this simple phrase, attorneys will have a lot less to
argue about and there will be much less pressure on ski operators
to actually follow the plans that they devise.

C. Amendment 1V(c), above, 1is necessary to prevent
a ski operator from seriously cutting back on the safe guards
provided for skiers. Without this provision it would be possible
for the safety plans of ski operators to deteriorate and for sKi
areas to operate more dangerously than they have been in the past.

d. Amendment [IV{d), above, makes the operator
responsible to mark hazards on un-groomed slopes as well upon
groomed slopes. At the present time, many of the slopes, probably
more than half at Alyeska are not groomed. In order to avoid
liability for marking hazards, a ski operator could simply choose
not to groom slopes.

Attorney Mark Bond testified that it would be
unreasonable for an operator to put yellow ribbons around all trees
on both groomed and non-groomed slopes. That testimony 1is
misleading. Mr. Bond did not point out to the committee, however,
that only trees not visible from 100 feet need to be marked. Even



a 1 inch piece of brush is visible from 100 feet and so there
should be no need to put ribbons around trees on ski slopes. This
provision, on the other hand, protects a skier from booby traps
that cannot be seen or detected until the skier is within 100 feet

of the hazard.

Committee members were provided a copy of the
operations and safety plan of Eagle Crest ski area. P. 63 of that

plan, Appendix J, refers to "hazard marking."” Appendix J points
out that hazard marking is a very prudent and viable objective for
a ski area operator to pursue. This appendix, by 1itself, rebuts
many of the arguments of the proponents of this bill. This

appendix demonstrates that the standard of ordinary and reasonable
care can be applied to a ski area operator justas it is applied to
all other land owners and persons who invite others onto their

property.

e. The warning proposed i1nH.B. 41 actually
misstates the law to skiers. In the definitions section, "inherent
danger of risk of skiing” 1is defined at Sec. 05.45.200(3). The
definition of "inherent danger of risk of skiing"” 1is pretty well
paraphrased in the warning mandated for signs and lift tickets.
However, noticeably absent is the information for consumers that
ski area operators can be subject to claims based upon their own
negligence. In order to prevent misrepresentation to consumers
this provision must be added to the warning. There 1is evidence 1in
the record of the Labor and Commerce Committee that ski area
operators strive to deceive the public into believing that there
are no claims that can be brought against ski areas. The manager
of Alyeska testified before Labor and Commerce that they do not
settle cases brought against them because they don"t want to
establish a precedent. Stated another way, they do not want to
admit to anyone that they can be held liable for their mistakes and
the damages they cause. Under either present law or this proposed
bill, operators will be liable for injuries caused by their own

negligence.

C:\WP51\DATA\HEARTEST
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB 41 (L&C)
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

The committee substitute version for HB 41 redefines ski areas to
eliminate cross-country ski areas. This change answers most of the concerns
expressed in our fTiscal note of January 22, 1993, concerning potential liability
and costs that might be iIncurred by the Department of Natural Resources.



February 27, 1992

Rep. Brian Porter

Chairman House Judicial Committee
Box V

Juneau, Alaska 99811

Dear Rep. Forter.-

Kachemak Ski Club would like to take this opportunity to comment
on HB 41 which will regulate and limit the liability of ski areas
in Alaska, We support the concept of HB 41 and wish to add our
support to the passage of this bill. The continued threat of
lawsuit is rapidly eliminating most of the small ski areas
throughout the United States and Alaska.

Kachemak Ski Clubis a non-profit corporation based in Homer.
Our Group has operated a rope tow approximately 12 miles out of

town for the past30 years. This ski area, the Fred Harbison
Memorial Ski areais being run by Kachemak Ski Club members on
weekends. We have no paid employees and annual revenues have not

exceeded $7000. The Area has less than 300 vertical feet and is
open to the public. The enti"-e hill is visible from the lodge
and there is virtually no avalanche hazard. Most of the annual
revenues are used to acquire liability insurance each year. The
nearest other area is Alyeska which is 180 miles away. Primary
users of this area are fTamilies and students of Homer.

We support the concept of HB41l but wish to inform you of the
consequences of its implementation on our local ski area. Our
ski area will be unable to maintain a patrol of National Ski
Patrol standards under section 05.45.040 either financially or on
a volunteer basis. We believe that in ski areas such as ours
which lacks long runs and has a limited vertical, a ski patrol of
such expertise an excessive requirement.

Kachemak Ski Club can and will meet the other requirements in HB
41. Or group realizes that this bill is meant to protect us as a
ski area but we also realize that the legislature has no desire
to eliminate small public service groups such as ours. We urge
the committee to amend HB 41 so that Non-profit corporations with
small verticals can continue to operate without the requirement
of a full time ski patrol.

Thank-you for considering this request.
S1

Chris Moss Treas.

Kachemak Ski Club

Box 3705
Homer, Alaska 99603
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) -165-3867 or 465-2450

F.4X (907) 465-2029 130 Seward Street, Suae 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 20, 1993
SUBJECT: Civil liability for skiing accidents (HB 41)
TO: Representative Gail Phillips
Attn: Sandy
FROM: Michael F. Ford /'U ' f '

Legislative Counsel

This memo is in response to your request for an explanation of the effects of the
attached draft. In general, the draft revises the existing law regarding the liability of
a ski area operator to an injured skier. By clarifying the duties of ski area operators
and skiers, and by expanding the definition of "inherent danger and risk of skiing" the
draft is intended to provide greater protection against lawsuits for ski area operators.

In 1975, the Alaska Supreme Court adopted a doctrine called the doctrine of
comparative negligence. Kaatz v. State. 540 P.2d 1037, 1049 (Alaska 1975). This
doctrine actually evolved over a long period in which courts struggled to determine
how to balance the negligence of the party being sued with the negligence of the
party bringing the lawsuit. Instead of denying any recovery to a person who was
partially at fault, the court adopted a policy under which any recovery would be
reduced by the negligence of the person bringing the lawsuit. In short, the negligence
of each party is compared, and any recovery is reduced by the percentage of fault
that is attributed to the party who was injured.

In 1980, the legislature enacted AS 09.65.135, a statute that barred claims by injured
skiers, if the claim arose from "an inherent risk of skiing" unless the ski area operator
failed to post required warning signs. This statute appeared to remove these type of
cases from the usual comparative negligence system adopted by the Alaska Supreme
Court. Instead, in these cases if a skier was injured due to an inherent risk of skiing
the skier was barred from any recovery as opposed to simply reducing the recovery
by the negligence of the skier.

In 1986 the legislature codified the comparative negligence doctrine, as AS 09.17.060.
In doing this the legislature did not preclude application of comparative negligence
to the immunity granted under AS 09.65.135.



Representative Gail Phillips
January 20, 1993
Page 2

This was the situation when the Alaska Supreme Court decided Hiibschman v. City
of Valdez, 821 P.2d 1354 (Alaska 1991). In this case an injured skier brought suit
against a ski area operator. The ski area operator asserted the immunity of
AS 09.65.135 and argued that the skier’s injuries were as a result of an inherent risk
of skiing. The court held that AS 09.65.135 did bar suits when the skier was injured
by an inherent risk of skiing, but did not eliminate a ski area operator’s liability under
the comparative negligence doctrine if the ski area operator was also at fault. If the
ski area operator is negligent in some regard, then the doctrine of comparative
negligence applies and the injured skier may recover for injuries minus the fault
attributed to the skier. Only if the skier is injured solely by an inherent risk of skiing
would recovery be barred by AS 09.65.135. In short the court harmonized
AS 09.17.060 and AS 09.65.135 by allowing a lawsuit to proceed if the ski area
operator was a negligent cause of the skier’s injury.

The most significant policy issue raised by this draft is the question of the type and
scope of immunity to be granted to ski area operators. The scope of the immunity
granted is largely dependent on the definition of "inherent danger and risk of skiing."
This definition should be carefully reviewed. There is also the issue of whether a ski
area operator loses immunity when the negligence of the operator contributes to the
injury, as held by the Alaska Supreme Court in Hilbbschman. That issue could be
decided differently by the legislature, but this draft probably does not change the law
as set out in Hiibschman. (See proposed AS 05.45.010 and 05.45.020(b); and
AS 05.45.010 and 05.45.100 ir. the draft you provided.)

If you have further questions on these matters please contact me.

MFF:pl
93-034.pIm
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The Honorable Gail Phillips
Alaska House of Representatives
P.O. Box 113100

Juneau, Alaska 99811

Re: HB 41 - An Act relating to civil liability
for skiing accidents, operation of ski
areas, and duties of ski area operators
and skiers

Dear Representative Phillips:

\ Your office has asked the Department of Law to look at
HB 1 regarding ski areas and to identify any Jlegal concerns.
Assistant Attorney General Susan Cox and | have reviewed the draft
bill as of this date and offer the following comments:

1. Proposed AS 05.45.100(h) [p- 11, 1. 23]
provides that a skier who violates (¢) or (g) of that
section 1is guilty of a violation, referring to a
definition i1n the criminal code. It 1s not clear,
however, just how this section will be enforced or how a
skier may be cited for a violation. Currently, the bill
does not designate responsibility for enforcement of this
provision to a particular state agency. Though the
Department of Public Safety has general enforcement
powers when violations are committed in the presence of
a trooper, it may be Important to designate a responsible
department and more explicitly set out a citation
process. (Please see AS 18.35.340 and 18.35.341 for an
example.)

2. The proposed definitions at AS 05.45.100(6), (),

and (9 address "ski area'", '"ski area operator™, and 'ski
slopes or trails.” These definitions are general and appear
to be circular. One concern is that hiking trails on state

owned land that are used as cross-country ski trails in the
winter may be required to post signs and hire ski patrol staff
under these all-inclusive definitions (i.e., the trail at
Point Bridget State Park in Juneau is used as a cross-country

03-CSLH



The Honorable Gail Phillips January 25, 1993

Alaska House of Representatives Page 2
Re: HB 41
ski trail 1In winter). Furthermore, the state could
encounter liability in some unexpected circumstances 1in
areas that have unimproved trail systems. IT this bill

is not intended to have the 1impact of requiring all
hiking trails that may be used as cross-country trails in
the winter to br posted with signs and hire ski patrol
staff, 1t will be necessary to address this in these

definitions .

Please feel free to contact me with any questions.
Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

By:
Kristen f . uomengen
Assistant Attorney General

KFB:jh

cc: Susan Cox
Assistant Attorney General

Deborah Behr
Assistant Attorney General

Kris Lethin, Legislative Liaison
Office of the Governor

Sandy Nusbaum
Office of Representative Phillips
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HB 41: "An Actrelating to civil liability for skiing
accidents, operation of ski areas, and duties of ski
area operators and skiers; and providing for an
effective date."

HB 41 sets duties ofskioperators and skiers- The bill removes the liability
of ski operators for injuries resulting from an inherent danger and risk of
skiing. The department has no position on SB 44,

£ "Paul Fuhs, Acting Commissioner

Date: [-J 2. 4 %



BILL NO: House Bill No. 41 DATE: January 26, 1993

TITLE: "AnActrelating to civil liability for sking CONTACT: Arbe Williams
accidents, operation of ski areas, and 465-2700
duties of ski area operators and skiers;
and providing for an effective date."

House B ill No. 41 recognizes the hazards inherent to the sport of sluing and proposes
to limit the liability of ski area operators to injuries caused by the operators’
negligence. The bill would also require a ski area owner who operates a tramway to
maintain a sign system for the protection and instruction of passengers and would
require a ski are a operator to post signs for trails and slopes.

The Department of Labor presently inspects equipment at ski areas. Section
05.45.020(b) provides that a ski area operator who violates the department
regulations related to the construction, operation and maintenance of recreational
devices is negligent and civilly liable to the extent the violation causes injury to a
person or damage to property. This section would provide greater weight to such
violations in court proceedings.

As this legislation does not assign additional responsibilities or duties to the
department, it does not have a fiscal impact on the Department of Labor.

APPROVED:

Charles-W. Mahien, Commissioner

POSITION PAPER/DepartmentoflLabor



THE NEED FOR AND PROBABLE EFFECTS OF
INHERENT RISKS OF SKIING LEGISLATION

House Bill 491 and Senate Bill 403

—' There are very few things which can be predicted with any
degree  success In the litigation arena.l It is therefore difficult to
—  predict with any degree of certainty the effect in an individual case of
A the adoption of House Bill 491 or Senate Bill 403, of if the Alaska
L~ "ture adopted a statutory scheme similar to Colorado or New
A *1  Hampshire.

Nevertheless, It is easy and appropriate to outline the basic differences between (1) the
current statute, AS 09.65.135, as interpreted by the Alaska Supreme Court; (2) the statute as
proposed in HB 491 and SB 403; and (3) the adoption of a comprehensive statute governing
skiing responsibilities and duties, such as Colorado or New Hampshire.

l. The Need for Legislation Regarding the Inherent Risks of Skiing

Prior to 1978, it was generally assumed among ski area operators and the courts that
skiers were responsible for their own injuries arising from the inherent risks of skiing. This
doctrine was called "primary assumption of risk," and basically held that a ski area operator is
not liable for injuries arising from the inherent risks of skiing. An operator owed his patron no
duty to eliminate those risks, because they were part of the sport. Skiers assumed those dangers
by their very. participation in the sport. This doctrine was most eloquently set forth in erght
v. Mt Mansﬁeﬁ .Llfl, INC., 96 F.Supp. 786, 790-91 (D.Vt. 1951). In that case, a skier claimed
to have struck a stump (created by clearing the ski trail), and fallen, breaking her leg. The court
held the aid area operator had no duty to protect against a danger so obvious in the sport of
skiing;

Skiing is a sport; a sport that entices thousands of people; a sport that
requires an ability on the part of the slder to handle himself or herself under
various circumstances of grade, boundary, mid-trail obstructions, comers and
varied conditions of the snow. Secondly, It requires good judgment on the part
of the skier and recognition of the existing circumstances and conditions. Only
the skier knows his own ability to cope with a certain piece of trail. Snow,
ranging from powder to ice. can be of infinite kinds. Breakable crust may be
encountered where soft snow is expected. Roots and rocks may be hidden under
a thin cow. A single thin stubble of cut brush can trip a skier in the middle of
a turn. Sticky snow may follow a fast running surface without warning. Skiing
conditions may change quickly. What was, a short time before, a perfect surface
with a soft cover on all bumps may fairly rapidly become filled with ruts, worn

1 The most certain prediction is that the lawyers on each side will more than likely reap
greater benefits from the dtigation than the clients.
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spots and other manner of skier created hazards.

In this skiing case, there is no evidence of any dangers existing which
reasonable prudence on the pans of the defendants would have foreseen and
corrected. It isn’t as though a tractor was parked on a ski trail around a comer
or bend without warning to skiers coming down. It isn't as though on a trail that
was open work was in prr.gress of which the rider was unwarned. It isn’t as
though a telephone wire had fallen across the ski trail of which the defendant
knew or ought to have known and the plaintiff did noc know.

The trail at the point of the accident was smooth and covered with snow.
There were no unexpected obstructions showing. The plaintiff, in hitting the
snow-covered stump as she claims to have hit, was merely accepting a danger that
inheres in the sport of skiing. To hold that the terrain of a ski trail down a mighty
mountain, with fluctuation in weather and snow conditions that constantly change
its appearance and slipperiness, should be kept level and smooth, free from holes
or depressions, equally safe for the adult or the child, would be to demand the
impossible. 1t cannot be that there is any duty imposed on the owner and operator
of a ski slope that charges it with the knowledge of these mutations of nature and
requires it to warn the public against such.

A short 27 years lgter, the Vermont Sypreme Court turned the skiing community on its
head with the holding in Sunday v. ofratton 0rp., 390 A.2d 398 (Vt. 1978). In that case, a
slder claimed that he had fallen after his ski became entangled in a small bush or piece of brush
near the side of abeginner’s trail. The skier became a quadriplegic as a result of the incident.
The court held that the sld area operator could be liable for such an incident, and affirmed a jury
verdict in favor of the skier.

Within five years, over 20 states with commercial ski operations adopted one form of a
statute imposing responsibility for injuries arising from the inherent risks of siding on the skier.
There arc several reasons why such statutes are necessary and desirable, and why the legislature
must use very specific language in expressing its intentions.

\

The first point is that ski area operators require certainty. It is very important that ski
area operators know exactly those things for which they arc responsible, and those things for
which the skier ia responsible. 1f area operators know what their duties are (provided they are
not so onerous as to require more expenditures than can be recouped through revenues, i.e.,
ticket prices), and they know how to comply, siding as a sport will be greatly enhanced.
Insurance rates will go down for those who comply with the known requirements, especially
after it is well-established that claims arising from inherent risk incidents can be resolved by
summary motion. Cases like SuncTay V. gtratton, which impose liability in unpredictable

Need and Effeot of Inherent Risk Legislation Page 2 of 11



fw 25 ' <z BZ07Pn LELffCY WLES HATES P.4/12

circumstances, deprive operators and their insurer* with the certainty necessary to develop an
effective risk management program.

The second point Is that courts resist change, especially when the legislature alters the
common law as established by the court It is imperative that the legislation show a clear intent
to alter the common law with respect to the rights and duties of jlriers and ski area operators.
Section 1 of both bill* does this, and is a critical component of the legislation. The best
solution, of course, is for the legislature to adopt a comprehensive statute regulating the
operation of ski areas, setting forth the specific duties of an operator to his patrons, and the
specific responsibilities of ski areas. In addition to the reluctance with which courts greet
changes in the laws they have written,” courts eagerly entertain the application of constitutional
test to legislative acts which deviate from the common law. While most challenges to inherent
risk statutes have been unsuccessful,1 the Montana Supreme Court found the Montana act
unconstitutional.”

The third point, and perhaps the most important, is that siding is unlike any other
commercial enterprise. Ski area operators offer skiers access to large areas of mountainous
alpine terrain. This terrain contains all manner of variations in terrain, hills, gullies, ridges,
holes, streams, forests, brush, grass, rocks, etc. Skiing takes place in the winter time, with all
of the winter weather conditions. The patrons of a-ski area engage in a highly athletic sport
which requires good physical conditioning and quick reflexes. By the nature of the sport, the
patrons slide on a steep, slippery surface at speeds which, even for the beginner or intermediate,
easily exceed even the speed of the fastest runner. Unlike the operator of a skating rink or
bowling alley or golf course, there is no physical way a ski area operator can modify, control,
or even monitor each rock, tree, ridge, icy spot, or other single point condition SDas to protect
all patrons from injury. Yet a ski liability case is tried as if the area operator should focus all
of his attentions and resources on the one tiny spot on the hill where the accident occurred.

Alyeska Resort has an enviable safety record when compared to other ski areas in the
United States. Ski accident safety is traditionally measured in terms of the number of accidents

%( The foll wmg cases upheld inherent risk of skiing statutes cons tutlonal PIZZ% Wolf
Creck Sk Devel elopment COrp.X 711 F.2d 671_(Colo. 1985); C E |ne alle¥ Area,
InC., 400 N. W2d 653 (Mlch App. 1986); Semiz v, annons ng Corporation, 428

N.W.2d 742 ( AWF ]SQ l“ 8 Canaan Valley Resorts, OSSESﬁ 1128
fW Va. 1991); NOINC 0., 787 P.2d 1159 (Idahlo E SV, SCNWelaer,
nc., — F. Supp —, 1991 Wcsthaw 19 753 (D.Idaho 1991); Glebink v. Hisc El, 709 F.Supp.
1012 (D.Colo. 1989): Weinrouch v, Par City, 635 F.Supp. 91 (D. Utah 1986).

3 Brewerv. Ski- Lfft INC., 762 P.2d 226 (Mont. 1988). The Montana statute has since been
amended to respond to the concerns expressed by the Montana Supreme Court See Montana
Code §§ 23-2-701 €l X0,
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incurred per thousand skier visits. A "skier visit" is one skier visiting the ski area on a single
day. The number of accidents is the number of skiers who report Injuries to the ski patrol.
Over the last several years, the number of accidents at Alyeska has consistently remained well
below the national average:

| COMPARISON OF NUMBER OF SKI ACCIDENTS

Year Skier Visits United States Alyeska Resort
89-90 133,466 3.4 2.7
90-91 138,762 3.4 18
91-92 (as of 132,280 3.3 11
02/29/92)

Despite this positive safety record, Alyeska Resort spends a substantial amount of money
each year defending claims made by injured patrons. The resort changed insurers effective
December 1, 1989. Since that date, Alyeska Resort has paid over £L.0O0000 in legal fees related
to claims made by skiers, and currently has 6 open claims files. The net claim amounts and/or
reserves for claims exceeds 5200,000.

Why is a relatively safe ski resort stuck with very high legal fees and insurance
premiums? Largely because Alyeska, like all Alaska sld areas, U without effective protection
from claims arising from the inherent risks of skiing.

The fact is that despite the best efforts of any ski area operator, a very few skiers are
going to get hurt while engaging in the sport. Some will sustain minor injuries, some will suffer
permanent and/or serious injuries, and a very, very few will die. This is not because the skiers
or the operators are bad people, or are foolish, or do not take care of themselves or the sld area.
It is a result of a sport which combines high speed, mountainous steep terrain, varying snow and
weather conditions, and rocks, trees, bushes, stumps, etc.

Currently, Alyeska is forced to consider any skier who suffers a substantial injury as a
potential claimant. The rules ?re not dear, the chances of liability uncertain, and the amounts
awarded potentially very large.

Il. Current Status of Ski Law in the United States

Since there is no uniform law proposed by the American Law Institute, the statutes vary
substantially. There are essentially three legal positions taken by the states within which skiing
occurs. These are: (1) the common law as recently reinterpreted and established by the supreme
courts ir. the various states; (2) statutes which tend to preserve the common law, but list the
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Inherent risks of siding and limiting the liability of ski area operators; and (3) statutes which
replace the common law with a specific list of duties for ski area operators and skiers.

A. Common Law

The first position is the common law duties established by the court: A landowner or
possessor of land is required to act as a reasonable person in maintaining his property in a
reasonably safe condition in view of all the circumstances including the likelihood of injury to
OthersWterb serigusness of the ipjury,.and the burden on the respective parties of avoiding the
risk. ebv. Clty and BOFOUQ O?/Slﬁl(a, 561 P.2d 731, 733 (Alaska 1977). This makes sense
when the size and nature of the parcel, when combined with the activities of the patrons in
various weather conditions, allows the owner or possessor to generally monitor each area of his
land. In the world of skiing, it imposes a theoretical desirable norm which is absolutely
impractical in the real world. Each assertion of liability foct.ses on a mere snapshot of time and
space, and totally ignores all of the other conditions of the land end patrons, and the efforts of
the ski area operator to improve skier safety. Ski area operators need more certainty with
respect to their dudes than aJury trial from hind sight on every ski accident involving more than
minor injuries.

B. List of Inherent Risks

The second position is the option selected by Alaska in 1980, and by a few other states,
including Utah. This Involves three parts. First, the legislature adopts a descriptive, non-
comprehensive list of the inherent risks of skiing. Then, the legislature requires the ski area
operator to post a notice informing skiers of the inherent risks of skiing and the limitation of
liability. Finally, in exchange for correctly posting the notice, the ski area operator is relieved
of liability for injuries arising from the inherent risks of skiing. The effectiveness of these
statutes depends largely on their Interpretation by the supreme court in the state of adoption.
In.both Alaska and Utah, the state supreme courts have restrictively interpreted these statutes.
HubscHantn v. City ofValdez, 1 p.2d 1352 (Alaska 1991); and Clover v. Snowbird S hesort,
808 P.2d 1037 (Utah 1991). Both courts held that this kind of statute merely codifies the
common law, and does not prevent a patron from claiming the operator was negligent, even
when the injury is caused by an inherent risk of the sport. The uncertainty created by this
interpretation largely renders the statute meaningless. As the Utah Supreme Court stated.
"While the general parameters of the act are clear, application of the statute to specific
circumstances is less certain. ... The statute, therefore, contemplates that the determination of
whether a risk is inherent be made on acasc-by-casc basis...” 808 P.2d at 1044 and 1045.

C.  Substitution of Duties for Ski Area Operatorsand Skiers
The third position is the adoption of a comprehensive statute regulating the operation of

siti areas, which is the position taken by Colorado and New Hampshire, among others. In its
adoption of the statute, the legislature makes it clear that it is not merely codifying the common
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law, but is comprehensively rewriting the law with respect to the operation of ski areas. First,
the legislation sets forth with some particularity the duties of ski area operators to their skiine
patrons, including generally very specific requirements regarding signs informing skiers of the
relative difficulty of runs, and warning about the inherent risks. These statutes include
regulation of the operation of tramways, much as Alaska has done in AS 05.20. The statutes
also contain a list of prohibi ed activities by skiers who ride tramways. These statutes then set
forth the duries of skiers with respect to their own safety and the safety of other skiers. Finally,
the statutes generally state that so long as tne operator fulfills his duties, or so long as a failure
to fulfill a particular duty is not the cause of an injury, the sJd area operator can not be held
liable to the injured patron. These statutes provide the necessary certainty for sld area operators,
thus encouraging the development and operation of ski areas. Hiese statutes arc also more likely
to survive a constitutional challenge, because they Impose specific duties on ski area operators
in exchange for_the limitation of liability. Colorado State: CRS 8§ 3344-101 to -114,
interpreted in PHIlIDS v. Monarch Recreation Corp., 668 p.2d 982 (Colo.App. 1983), and Pizza
v Wolf Creek ¢ velopmenu Corp., 71 P.zqr 671 (Colo. 1985§ . New Hampshire Statute:
NHS 88 225-A:l to A:26, interpret(ap in Adlle V. ,?m Ie(ﬁountaln kiArea, Inc., 238 A.2d 738
(N.H. 1968), and Bemiger v. Meadow Green-Wildcat Corp., 945 F.2d 4 (1st Cir. 1991).

UL, The Hiibschinan Case, and the Legal Implications of the Decision on Incidents
occurring at Alyeska Resort

The Hibschman case arose at Salmonberry Ridge, a small ski area operated by the City
of Valdez. Heather Hiibschman, 15 years old at the time, went skiing with friends at
Salmonberry Ridge on March 13, 1986, die first year the area was open. Prior to going siding,
the group stopped by a liquor store and purchased beer, which they consumed during the day.
Hiibschman watched several people jump over a bump on the hill estimated to be between two
and four feet high. She waited in line to take her turn to go over the jump. When she went
over the bump, she leaned backward and fell, resulting In paraplegia.

Based on the inherent risk of skiing statute, the Superior Court granted summary
judgment to the City on all issues except the question of whether the City had complied with the
signage requirement. The lower court held that Hiibschman had failed to ski within the limits
of her ability. Ajury later determined that the City' had complied with the signage requirements.

The Supreme Court reversed the summary judgment, and sent the case back to the
Superior Court for trial. There are several rulings in the HIl Schman decision which render the
inherent risk of skiing statute largely ineffective. The following discuaaion illustrates a number
of the problems created by the llbschman caze, provides examples of recent ingidents at
Alyeska Resort which are affected by the rulings, and explains the application of the HIDSChMan
case, the proposed legislation and the more comprehensive ski statutes, to the example:

A The statute preserved the common law dudes of ski area operators. Thus, the ski area
operator is required to act as a reasonable person in maintaining all skiing terrain under
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his control in a "reasonably safe" condition.

Problem: Ski area operators are unlike any other business which invites patrons to enjoy
land. Slders seek an outdoor athletic experience in a winter alpine setting on very large
tracts of land. Many slders who get hurt were seeking higher physical challenges in
steeper terrain, deeper snow, or using terrain variations to jump. Given the weather,
slope, vegetation, etc., it is impossible for a ski area operator to keep the entire ski area
"reasonably safe" under all conditions.

Example: Skier skied down Von Imhoff Trail at a high rate of speed, turn right off the
main trail and attempted to jump from a 3mall ridge. Skier fell before reaching the top
of the ridge, struck some ice or rocks, and broke his back. Skier claims Alyeska liable
because of negligent failure to provide sufficient snow cover or because the ski run was
icy or because there were rocks where the skier fell.

1 Under the Hiibschman ruling, this case must go to ajury trial on whether Alveaka
should have opened at all, whether there was sufficient warning of the off trail
conditions, and whether Alyeska could have provided sufficient snow coverage
or removed the rocks off the trail.

2. Under HB 491 and SB 403, this case probably would be resolved under summary
judgment, provided the operator had posted the required warning signs. Section
1 makes clear the legislative intent to alter the common law, and the amendments
in section 3 make it clear that whether the accident was caused by ice or rocks,
it is the skier's responsibility. Th.* statute and the required warning sign notify
skiers of the dangers, and their responsibility.

3. Under Colorado or New Hampshire inherent risk statutes, the case certainly
would be resolved under summary judgment, provided the operator had posted
the required warning signs and fulfilled the other requirements under those
statutes. Those statutes substitute an entire new set of responsibilities and
obligations for area operators and skiers in the place of the general common law
duty of landowners. These statutes recognize the unique nature of skiing.

B. An inherent risk is one which is obvious and necessary to it. A risk is not necessary if
it could be eliminated or mitigated through the exercise of reasonable carc. The listing

of andsk in the Statute makes the risk obvious, but does not make it necessary -
necessary risks are those which cannot reasonably be eliminated by the area operator.

Problem: The purpose of the statute was to require the skier to accept the risk of all
inherent I‘ISG not just those listed. It is irrelevant whether the risk is necessary, since
the risk and the enjoyment factor often coincide. An example is a skier skiing down
steep terrain on hardpack snow. Speed and descent are exhilarating, but also increase
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the risk of injury. It does not matter whether the steep terrain or snow conditions are
necessary, because the skier intended to encounter them.

Example: Skier fell while skiing cn South Face, a steep run, after ski binding released.
Skier slid down South Face, and tried to Stop his descent by putting foot in snow. One
foot caught In the snow, and he broke his femur. Skier claimed Alyeska liable because
South Face was too icy to be opened that day. Skier's friend testified in deposition that
they had skied the South Face the previous day, and at least once before that day without
any problems. He also testified that they were expert skiers and had actively sought
challenging runs.

1 Under the Hiibschman ruling, this case probably would have been tried before a
jury. The court's ruling would have required a trial on the issue of whether
Alyeska was negligent in opening the South Face that day, because the snow was
"too hard" or "icy," and whither the snow conditions wex a "necessary" part of
the sport, thus an inherent risk.

2. Under HB 491 and SB 403, this case would be resolved under summary
judgment, provided the operator had posted the required warning signs. Section
3 amends the list of inherent risks to Clearly specify thatill snow conditions are
inherent risks, even as they change during the day or from day to day.

3. Under Colorado or New Hampshire inherent risk statutes, the case certainly
would be resolved under summary judgment, provided the operator had posted
the required warning signs and fulfilled the other requirements under those
statutes.

C. Evidence of negligence, even where the injury resulted from an inherent risk, takes the
case out of the protection afforded by the statute, and the case must be tried before a

jury.

Problem: Only an incompetent plaintiffs attorney would be wholly unable to theorize an
allegation of negligence and find an expert who will confirm the theory m virtually any
skiing accident. The whole point of an inherent risk statute is that the burden of avoiding
injury from such a risk is wholly on the skier. This single holding means that almost
every case must go to ajury trial, because it is the rare negligence case that can be
resolved by summary judgment. Braham v. Fuller, 728 p.2d 641, 646 (Alaska 1936);
\Webb v. C{)y and Boroug% 0fSUka, 361 P.2d 731, 735 (Alaska 1977).

Exampleo Skier skied down Sourdough Trail. His binding came loose, he lost asld, and
fell. Skier slid B& first to the edge of the main trail and struck a rock, breaking his
back. Skier claims Alyeska liable because of negligent failure to provide sufficient snow
cover, failure to remove the rock, and failure to mark the rock.
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1 Under the Hilhschman ruling, this case would have been tried before ajury, The
court’s ruling requires a trial on the Issue of whether the rock was in the main
run or off the main trail, whether there was sufficient snow, and whether Alyeska
should have removed the rock.

2. Under HB 491 and SB 403, this case might be resolved under summary
judgment, providod the operator had posted the required warning signs. Section
3 amends the list of inherent risks to clearly specify collisions with natural
objects, on or off the trail, are an inherent risk of the sport. There has been
some earth work in the vicinity of the rock, however, and there is some question
whether this fact would take the rock out of the status of "natural object.”

3. Under Colorado or New Hampshire inherent risk statutes, the case certainly
would be resolved under summary judgment, provided the operator had posted
the required warning signs and fulfilled the other requirements under those
statutes. Non-moving objects on the sld hill are the responsibility of the skier,
whether on the main trails or off in the woods.

Artificial conditions are not inherent risks. Any alteration to natural conditions - earth
work to create a ski run, cutting a tree, grooming a ski slope - removes those conditions
from inherent risks of 3kiing within the list in the current statute.

Problem: This means that a sld area operator’ s efforts to improve safety by, for example,
grading ski trails in the summer time increase the operator’s risk of liability. This
creates an incentive ;0 leave dangerous - but natural - conditions in place. The
legislature should encourage a ski operator to take step' to reduce naturally created
hazards.

Example: A skier fell on die back of her ikis on the Von Imhoff Trail, and slid through
atransition onto Upper Sourdough, breaking her hip. Both runs were cut and graded out
of the forest by Alyeska, and both provide substantially easier routes down the mountain
than the natural conditions which existed before the work was performed. No claim has
yet been made.

1 Under the Riibsciman ruling, any claim made would have to proceed to ajury
trial. The slopes ire artificial, and therefore, by Alaska Supreme Court
definition, can not be considered an inherent risk of skiing. Any claim that
asserted the injuries were a result of trail design, construction or maintenanc«
would be impervious to a motion for summary judgment.

2. Under HB 491 and SB 403, this case would almost certainly be resolved under

summary Judgment, provided the operator had posted the required warning signs.
Section 3 amends the list of inherent risks to clearly specify that variations in
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terrain, whether natural or a result of slope design and terrain modification, arc
an inherent risk of the sport.

3 Under Colorado or New Hampshire inherent risk statutes, the case certainly
would be resolved under summary judgment, provided the operator had posted
the required warning signs and fulfilled the other requirements under those
statutes. In particular, Colorado’s statute specifically lists "variations or steepness
in terrain, whether natural or a result of slope design, snowmaking or grooming
operations, including but not limited to roads, catwalks, or other terrain
modifications" are inherent risks of siding. €€ Colorado Revised Statutes &33-
44-103(10).

E. Where warning signs must be placed and what they must say Is an Issue for thejury to
resolve.

Problem: The best place to put the signs is where people who use the ski area are most
likely to see them. The present statute, which requires "trail signs at prominent locations
within a ski area” is open to vast interpretation, thus requiring ajury trial in every case
on whether the signs were ‘trail signs" and whether they were placed in "prominent
locations." Sld area operators need to know precisely what to post and where they have
to post it.

Example: Skier (29-year old) was apparently skiing fast down the Waterfall and lost
control, flying into the woods and striking two trees. Srier suffered severe multiple
trauma. (The patrollers who attended his injuries were awarded the National Ski Patrol
Purple Heart for a life-saving effort.) Skier's father has made repeated inquiries
regarding the incident, but has not yet made a claim.

1 Under the Hiibschman ruling, this case would have been tried before a jury.
Although ir appears that the cause of the injuries was one or more inherent risks:
tre«i, snow conditions or failure to ski within the limits of the skier’s ability, the
court’s ruling requires a trial on the issue of whether Alyeska’i signage was
sufficient to comply with the warning sign requirements in the current inherent
risk statute.

2. Under HB 491 and SB 403, this case would almost certainly be resolved under
summary judgment, provided the operator had posted the required warning signs.
Section 2 imposes firm and certain signage requirements both with respect to
content and location. Alyeska can KNOW without a doubt what has to be done
to comply, and can in fact comply. Section 3 amends the list of inherent risks
to clearly specify collisions with naturai objects, on or off the trail, are an
inherent risk of the sport.
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3. Under Colorado or New Hampshire inherent riak statutes, the case certainly
would be revived under summary judgment, provided the operator had posted
the required warning signs and fulfilled the other requirements under those
statutes. Non-moving objects on the ski hill are the responsibility of the skier,
whether on the main trails or off in the woods.

IV,  Conclusion
The need for legislation is apparent. In order for skiir.g to be available for Alaskan
residents In any form and at reasonable ticket prices, the operators must know and be able to

comply with the dudes required by the state. This can best be effected by the adoption of an
effective inherent risk statute.
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Heather HIIBSCHMAN, By and Through
her guardian, Debra WELCH, and Debra
Welch. Appellants and Cross-Appellees,

\"

CITY OF VALDEZ and Valdez Office
Building Inc., d/b/a Valdez Bottle
Stop Liquor Store. Appellees and
Cross-Appellants.

Nos. S-3678, S-3679.
Supreme Court of Alaska.
Dec. 6, 1901

~ Skier who was injured while navigat-
|ng_Jump;bumﬁ_ on ski hill brought action
a%alnst city which owned and operated hill.
The Superior Court, Third Judicial District,
Douglas J. Serdahely and Rene J. Gonza-
lez, JJ., granted part of city's summary
judgment motion and let part of case go to
jury which found against skier. Skier ap-
pealed and city cross-appealed. The Su-
preme Court, Rabinowitz, C.J., held that:
(t)genuine issue of material fact existed as
to whether jump was inherent risk of ski-
ing or negligently created artificial condi-
tion and whether Limitations on Claims
Arising From Skiin? Act thus barred action
against city, prec

ment: @) genuine issue of material fact
existed as to whether skier's injury was the
result of failure to ski within her ability
within meaning of Act, precluding sum-
mary judgment; and (3 claim is not barred
under Act if mdury was caused both by
inherent risk and ski area operator's negli-
gence but skier's negligence would reduce
recovery under doctrine of comparative
negligence.

Affirmed in part, reversed in part and
remanded.

1 Judgment *=181(33)

Genuine issues of material fact existed
as to whether jump-bump on city ski hill
was inherent risk of skiing or negligently

created artificial condition, precluding sum-

mary judgment in action brought by skier
against city under Limitations on Claims

821 PACIFIC REPORTER,

uding summary judg-

2d SERIES

Arisin% From Skiing Act to recover gam-
age3 for injuries sustained when siaer
skied over jump-bump. AS 0965135

2 Theaters and Shows <=6(19)

Assumption of the risk did not bar
skier's claim under Limitations on Claims
Arising From Skiing Act agiainst city which
owned and operated ski hill to recover for
injuries sustained in naw%a_tmg jump-bump
on hill, even though city claimed that jump-
bump was open and obvious and knowingly
encountered. AS 0965135

3 Theaters and Shows «=6(19)

A nsk must be “necessary” to be in-
herent risk of skiing for purposes of Limi-
tations on Claims Arising From Skiing Act
which precludes skier from recoyerin? for
injury resulhgg from inherent risk of ski-
ing. AS 0965135

4. Theaters and Shows «*6(38)

Artificially created jump on ski hill
was not, a3 a matter of law, "variations or
steepness in terrain” or "surface condi-
tions” for purposes of Limitations on
Claims Arising From Skiing Act which pre-
cludes action against ski area operator for
inherent risxs of skiing which include varia-
tions or steepness in terrain and surface or
subsurface ~ conditions. ~ AS  (0965-
136{aXIKB, D).

See publication Words and Phrases

for other judicial constructions and
definitions.

5 Theaters and Shows *=6(s)

~Ski area operator protection from lia-

bility for artificial conditions provided by
Limitations on Claims Arising From Skiing
Act should be construed narrowly. AS 09-
65.135.

6. Judgment *=181(33)

Genuine issue of material fact existed
as to whether skier was skiing beyond her
ability when she went over jump-bump on
ski hill, precluding summary jud%ment in
action brought against city which owned
and operated ski hill to recover damages
for injuries sustained when skier navigated
jump-bump, AS (09.65.135.
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Alaska 1355

CltuC | T2A 134 (AJuka m i)

7. Theaters and Shown «=6<19)

For “skiing beyond one's ability" to
bar an action under Limitations on Claims
_Ansm? From Skiing Act, skier must sub-
ectively know he or she is skiing beyond
is or her ability, as inherent risk of skiing
must be necessary and subjectively obvi-
ous. AS (0965135
See ﬁublication Words and Phrases

for other judicial constructions and
definitions.

8. Theaters and Shows «6(19, 26)

as Limitations on Claims Arising From
Skiing Act does not insulate ski area opera-
Msé&rom liability for negligence, once evi-
dence of negligence exists, case must go to
jury; however, ski area operator is free to
ar?ue that skier voluntarily and unreason-
ably assumed negligently created risk and
skier's negllgence would then reduce recov-
ery under doctrine of comparative negli-
gence. AS (09.17.060, 09.65.135.

9 Statutes <«=23.4

While Supreme Court generally gives
preference to specific statute over more
general one, it must harmonize two stat-
utes if possible.

10 Judgment =£=181(33)

Genuine issue of material fact existed
as to whether requisite warning signs were
posted at prominent locations in ski area,
precluding summary judgment in skier's
action against ski area operatoi for injury
resulting while she was navigating jump-
bump on hill. .AS 09.65.135.

M. Evidence «>146

Trial court did not abuse its discretion
in action brought by skier against ski hill
operator to recover damages for injury sus-
tained while navijaking jump-bump on hill

t. Limitations on arising from tiding.

(a) A skier may not recover from a ski area
operator for injury resulting from an inherent
risk of skiing unless the injlry occurred when
the ski area operator was not providing the
information required by (b) of this section,
(b) Askiarea oFerator,sh,aII post trail signs at
Eromment locations within a ski area. Which
hall include a list of the inherent risks of
skiing and the limitation on liability of the ski
area operator Frowded by this section.

() In this section

in prohibiting operator from_discove_ring or
using evidence relating co skier's prior driv-
ing while intoxicated conviction and prior
drinking experience; potential for preju-
dice, that [|(ury would punish skier who had
been drinking before skiing, for her prior
conduct, outweighed evidence's marginal

relevance. Rules of Evid., Rules 402, 403

12 Appeal and Error €=970(2)

Supreme Court reverses trial court’s
decision on admission of evidence only for
abuse of discretion.

Roger W. DuBrock, Law Office of Roger
W. DuBrock, .Anchorage, for appellants
and cross-appeilees.

Donna P. Walker. James M. Seedorf,
Hughes, Thorsness, Gantz. Powell & Brun-
din, Anchorage for appellee and cross-ap-
pellant, City of Valdez.

Before RABINOWITZ. CJ., and
BURKE. MATTHEWS. COMPTON, and
MOORE, JJ.

OPINION
RABINOWITZ. Chief Justice.

INTRODUCTION

Heather Hiibschman sued the City of
Valdez in tort for injuries incurred as she
went over a ski bump-jump at a city ski hill.
The superior court granted part of the
City's summary judgment motion and let
part of Hiibschman’s case go to the jury,
which found against her. She appeals and
the City cross-appeals, bothgjnmanly ques-
tioning the inter?retation of Alaska’s 1980
Limitations on Claims Arising From Skiing
Act ("Ski Act"), AS 09651351

1) “inherent risks of skiing' means the dan-
?rs or COﬂdIPOﬂ,S which aré an integral part
dt?oe sport of skiing, including, but not limit-

A chan?,m% weather conditions; .

B) variations or steepness In terrain;

C) snow or ice condjtions;

D) surface or subsurface conditions such as
are spots, forest gr?,wth, and rocks;

E) collisions with™ lift towers, other struc-
(ufes. and thetr components unless the skier
IS on \he, lift: ,

(F) collisions with other skiers: and
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STATEMENT OF FACTS

S_a_lmo_nberr?/ Ridge, the only downhill sld
facility in Valdez, opened to the public in
January 19se. It is considered a begin-
ner's hill, measurmg 1,300 feet from top to
hottom with a 20s foot vertical rise. From
the base of the hill, one can view almost
the entire hill.

Several bump-jumps could be found on
the hill at the time of Hiibschman's acci-
dent.1 TheTjump at issue was located at
the lower left side of the hill if one looked
at the hill from its bottom. The jump was
located on a relatively flat area of the hill,
although there was a steeper area just
uphill of the jump. The jump was estimat-
ed to be from two feet to four feet in
height It was the only jump in that area
of the hill and was a “focal point™ of the
run on that side of the hill.

On March 13 1986, Heather Hiibschman,
a fifteen year old, went skiing at Salmon-
berry Ridge. Hiibschman was a beginner
skier. She had gone downhill skiing ap-
proximatelr 3ix to tan times prior to the
accident, although she had also cross-coun-
try skied. Prior to March 13 Hiibschman
had been sluing at Salmonberry every day
of the week.

Hiibschman had never taken the jump in
question. She said, “Most of the time |
just didn’t feel like | was ready ... |
couldn't find anybody who would teach me,
show me how to do it and | wanted to be
shown how to do it before | went and just
tried it myself.” The day of her accident,
she decided to try the jump. Hiibschman
watched at least four of her friends take
the jump. While they were slightly more

321 PACIFIC REPORTER,
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advanced than Hiibschman, 3he also obx-i
served people of her ab|I|t)(<1eveI go off th~j
jump. Her friend Aaron Kelly specifically, ]
showed her hew to ski the %ump. He afl-"
vised her, “stay down, stay forward.” H-

ibschman stated that she felt fairly familiar

with the approach and the takeoff, gaining ¢
that fam|l|ar_|3y from watching people as j
she skied beside them, looking at the jump, i
and reading ski magazines to learn what |
3he was supposed to do. 3

_ Hiibschman stood in line to take this i
jump.  As she apﬁroached the jump, she j
concentrated on what she was doing. H- .
ibschman states that 3he snowplowed all
the way to keep her speed as low as possi-
ble and that she was_gomp slower than the
skiers on the other side of the hill. As she
aﬁproached the jump, she leaned forward.
She also straightened out her skis so they
would not cross when she hit the jump.’
However, Hiibschman stated, the jump
threw me wa¥ high, higher than |
thought it would, and threw me back.
And 1was—still upside down in the air.
and | was strugﬁlln to get forward,
lean forward as hard as | could and |
just didn't have enough time. My butt
and the backs of my skis hit the ?round
at ahout the same time and then I rolled
down the hill—slid actually.
Others confirmed that the jump “lofted you
straight UE] into the air ~ " Hiibschman
testified that when she Landed, her skis
“were almost perpendicular to the ground.”
She fell and landed on her tail bone, result-
ing in permanent paralysis from the waist
down.
At the time Hiibschman Lumped, a biﬂ pit
existed at the base of the jump, where

&?) skier's failure co ski within the limiu of 2 While the City contends that this was more of

skier's ability; .
2) "Ipjury medns a personal injury or prop-
rty damage or 10ss; , :
erson in a ski area en-

3) "skier" means a
éa)geé ia the.sport 0 ,slumt[;, S|Idlnr? ownhill
an, a sled, a

N SNOW Or ice on skis, a tobog
rube, a slu-bob, or other device for recreation
I Snow; ) ,

84?] "ski area" means all ski slopes, trails and
ther places under the control of a ski area

oP,erat,or ﬁnd administered as a single enter-

IS In the state:
55) 'ski area operator" means the operator of
ski area.

a "bump* than a "hum,p " the term ‘jump’ will be
used. We draw the inferences in Hilbschman's
favor, as she was the Fparty 0 gos% summar
judgment.  Wilson v. PolUt, éf() P-Z1 381

84 (Alaska 1966).

3 Others dispute Hiibschman's account. Some
say that she was traveling quickly, approaching
the jump at ‘full speed.” becomm? rigid as she
neared the jump, and leaning too “far back
which caused her ski t|?s to o s,,tral%ht up.
Again, we construe the facts i Hilbschman's

favor at this stage.
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people had been landing. The sld lift oper-
ator explained, “AAJt the end of the day you
have this pit right here, this is an average
distance where everybody's going to land,
and they always fall and hit their butts on
the snow and it just keeps digging it out
and digging it out,” Hiibschman never
observed the landing area nor did anyone
mention to her anything about it. The lift
operator further explained, "as you landed
it was kind of a flat surface, not too much
incline so you had ... a hard landing ...
because if you have an incline it tends to be
more soft because you glide off it, but
instead you kind of landed hard, boom, you
know.” ~ Another lift attendant also said
the jJump was dangerous because the land-
ing was too flat and a skier would get too
much air time for the jump. About half
the people taking the jump fell, some of
whom were beginners.4 Some skiers who
fell also landed on their rear or back.

During testimony, when asked whether
he thought the jump was dangerous, the
ski lift operator answersd, "Yes." He ad-
mitted that “I should have told them not to
take the jump until they had learned how
to ski better, because they kept getting
behind on their skis "1 However, while
the ski patrol would destroy jumps it con-
sidered unsafe or mark them as out of
bounds, this jump was not so destroyed or
marked. An expert in ski area design and

4. The testlm,onY, varied, -widely on the success
rate for naw?a mg the jump. ~Some test[mong
indicated that har Q/anyof,themden, navigate
it successfully and even intermediate Skiers
would fail. Yet. others said aaoa skiers navigat-
ed this jump successfully.

5. The bead of the sld patrol at the time of the
accident sated, however, that to his knowledﬁe,
no other Jder had ever been injured on that
jump. The ski lift operator concurred.

6. The signs read

AS REQS IRED BY ALASKA §

TUIT]F% EC. 0965135 THIS NOTICE IS TO
INFORM YOU OF THE_INHERENT RISKS
OF SKIING. INHERENT RISKS OF SKIING
MEANS DANGEROUS CONDITIQNS WHICH
ARE AN INTEGRAL PART OF THE SPORT

ﬁlanning thought it was inappropriate to
ave this jump, or any jump, on a begin-
ner's hill unless the jump were marked as
appropriate only for more advanced skiers.

One other key fact exists regarding the
accident. Before skiing, Hiibschman and
her friends stopped at the Valdez Bottle
Stop Liquor Store. Hiibschman estimated
that she had consumed between one and
one-half and three beers before the acci-
dent. She believed that she was in control
at all times while skiing and that the beers
made no difference to her skiing perform-
ance. Hiibschman asserted that she had
taken four runs between her last drink of
beer and the time of the accident and she
did not fall on any of those runs. She said
she was clear headed as she started her
descent towards the jump, .An emergency
medical technician who subsequently at-
tended Hiibschman stated, “I could smell
alcohol on her breath, but she was not
obviously intoxicated."

On the day of Hiibschman’s accident,
there were at least five inherent risk of
skiing signs posted at Salmonberry Ridge:
one on the outside of the lift shack, one by
the door to the wanning hut, one inside the
wanning hut. and one on the inside of each
bathroom door.* These signs were posted
in places the Parks & Recreation Service
thought were "the most prominent places
on the ski hill."

TS!SKS INCLUDE BUT
EATHER CONDITIONS:
STEEPNESS IN TER-

w =
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Based on_the Ski Act, the City moved for
summary ]tudgment, which the superior
court granted in part and denied in part.
The court held that Hiibschman's injuries
resulted from "an inherent risk of skiing"
which specifically included "variations or
steepness in terrain," "surface .,.
tions," and/or "a skier'3 failure to ski with-
in the limits of the skier’s ability." The
superior court rejected Hiibschman’s con-
tention that the statute's categories violat-
ed equal protection. However, the superi-
or court found that a genuine issue of
material fact existed regarding whether
the signs were posted "at prominent loca-
tions within [the] ski area "

Hiibschman filed a motion for reconsider-
ation.  While the court concluded that arti-
ficial objects can qualify as an inherent risk
of skiing within  the statute, the court
agreed with Hiibschman that ne_%_llgent or
defectively made or designed artificial con-
ditions would not constitute an “inherent
risk of skiing” and could be actionable in
tort. However, the superior court stated
that no competent evidence was presented
to raise a genuine issue of material fact
that the jump was negllﬁently or defective-
ly made or designed. The court also found
it unnecessary to consider whether the
slope was ne%h_gently maintained, instead
treating the claim as one of negligent de-
sign.

Hiibschman then filed a second motion
for reconsideration which the superior
court granted in part, and denied in part.
The court considered an expert affidavit
stating that allowing a#ump on a beginner
hill was negligent and found that it raised
a genuine issue of material fact as to
whether the jump constituted an inherent
risk of skiing. ~However, the court re-
affirmed its prior conclusion that Hiibsch-
man’s attempt to ski over thegu_mp was, as
a matter of law, “a skier's failure to ski
within the limits of the skier's ability."
Thereafter the court submitted the issue of
adequate signing to a jury. The jury re-

PLEASE BE SAFETY CONSCIOUS AND

HAVE A GOOD TIME.

7. The superior court's grant of summary judg-

ment is reviewed as to Whether a genuine issue
of material fact exists and wnether the moving
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turned a verdict in favor of tne City on this
issue.  Hiibschman now appeals ‘and the
City cross-appeals.

. DID THE JUMP CONSTITUTE AN
INHERENT RISK OF SKIING OR A
NEGLIGENTLY CREATED ARTIFI-
CIAL CONDITION?

1], The superior court found that a ?en-
uine” issue of material fact existed as fo
whether the jump constituted an inherent
risk of skiing, i.e. whether the jump was a
non-negligently created or maintained vari-
ation in terrain. The City, in its cross-
appeal, is asking the court to hold, as a
matter of law, that__the4ump constituted an
inher-nt nsx of skiing.? The City contends
that the jump was a "vanann{Yo_r_ steep-
ness m terrain" or a "surface condition[ ]."
The City also asserts that the IJump was
open and obvious and knowingly encoun-
tered, and argues that Hiibschman's alco-
hol consumption magnmed_ any risk inher-
ent in the jump. It claims the greater
weight of aut_h0r|t}/ would deem the jump
an nherent risk of skiing.

Hiibschman maintains that the jump was
an artificial condition created by a neglect-
ed suck of brush cut and sucked by the
City. AlternanveI_Y, she submits that it
may have been built by children with shov-
els borrowed from the City employees, and
intentionally groomed by the employees.
Her theory of negligence is that this jump
was inappropriate for a be?mners' hill, par-
ticularly as no warning of its danger was
given.

We affirm the superior court's determi-
nation that a genuine issue of material fact
existed 3S to whether the jump constituted
an inherent risk of siding.

A. Evidence of Negligence

First, we note that the sucute does not
eliminate a ski area operator's I|ab|I|t¥ for
negligence. The legislative history of the
sutute makes this clear. Industr% propo-
nents of the bill suted repeatedly that they

arry is entitled fo judgment on (he law applica-
Ble %Io the esta ||5Heggfacts. Seg Lion CgPp. »

Aj f Alaska Inc.. 787 P.2d
Sﬁl\rlas Oagu]r.lg%,s{))(.J Allafe aaI ncuestions are alf%rdlelg
t noyo review. Set Walsh v. Emenck, 611 P2d
23 3 (Alaska 1980,
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did not wish to avoid any responsibilities

that were rightfully theirs, but they want-

ed to reduce nuisance claims. The statute
was intended to bar recovery for those
actions which only the skier could control

and that were beyond the ski area opera-

tor's control. That the legislature intended
to "clarify" the law and not change it, and

that it sought to limit recovery for "inher-

ent risks," reinforces our conclusion that

industry liability for negligence was main-

tained.1

Therefore, the Ski Act preserved the
common law duties of ski area oFerators at
the time of the act's paésage. Nwebo v

L. we said.

City and Borough of

The rule that we adc-Jt is this: A land-\
owner ... must act a3 a reasonable per-

son in maintaining his property in a rea-
sonably safe condition in view of all the
circumstances, including the likelihood of
injury to others, the seriousness of the
injury, and the burden on the respective
parties of avoiding the risk.*

561 P.2d 731, 733 (Alaska 1977).

(4  Further, at the relevant time the

law on assumption of risk had been clari-
fied, restricting it as an affirmative de-
fense, but leaving intact the concept in its
"no'duty” form.  We explained,
The concept of assumption of risk was
developed from the common law action
of a servanc against his master. The
master was held to be not negligent if he
provided a reasonably safe place to work,
and the servant was said to have as-
sumed the inherent risks that remained.

S. The statement of legislative intent reads as
follows:

The legislature finds that the sport of skiing is
Practlced by a large number of residents of
he state and annas a targe number of non-
residents. sn%mﬁcantly contnbuth to the
economy of the stare” It further finds that
insurance earners are mcreasmgly reluctant
to provide liability insurance protection to ski
area operators “and that 'the premiums
charged’ by insurance carriers hayve risen
sharply in fecent years due to confusion as to
whether a skier assumes the risks inherent in
the sport of sknnq when ]
tlve,l;r m the sport, It is the intent of the
Iea/ls,ature in enactm,% this Act to ciarify the
la in relation to sluing injuries and the’risks
inherent tn that sport and to provide that, as a

Leavitt v. Gillasfie,

(Alaska 1968).

he participates ac-

In this sense assumption of risk was not
an affirmative defense, but rather was
another way of| saying the master was
not neghPent; “for the servant had the
burden of proving that his injury result-
ed from a risk other than one inherent in
a place that was a reasonably safe place

to work.

443 P2d 61 67-3
continued,
But where assumption of risk was a de-
fense, the question was whether plaintiff
had voluntarily entered into a situation
involving obvious danger, with knowl-
edge of the ganger, and without regard
to whether/fie had acted in such a situa-
tion as a/easonably prudent man would
have
As asraaer of policy we disapprove of a
contfept which could result in a situation
jrthere an accident victim, even though
not concrbuconly at fault, could De
barred from recovery because he knew
or should have known of a neﬂhgently
created nsk. The just concept should be
whether a reasonably prudent man in the
exercise of due care would have incurred,
the nsk despite that knowledge, and if
so, whether he would have conducted
himself in the manner in which the plain-
tiff acted in the light of all the circum-
stances. including the appreciated risk.

o Consequently, only the person who
voluntarily and unreasonablvyassumed a
negligently created risk was cofitributorily
negligent and barred from recoverz. Hale
V. onein, 492P.2d 101, 103 (Alas

Young v. State, 491 P.2d 12 125(A|aSka

a 1971);

matter of public policy, a persott engaged in
that sport may not récover from a SKi area
operator for Injuries resulting from those in-
herent risks.

Ch. 80, § 1 SLA 1930.

9. When AS 0965135 was gassed in 1980 ski

area operators were also under a statutory dut

to_avoid liability for negligence. Former A

0520012 enactéd in 19, read:
Liability For Accidents In Skiing Areas. No
owner or operator of ski equipment may be
held liable for the negligence of persons other
than emplo(yees who [ise designated skiing
areas owned or controlled by him. un/ess the
owner or operator haj negligently majntained
the designated skiing areas of has furnished or
supplied defecuve equipment, the use of
which s the proximate cause of any injury
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1971% Backner v. Pearson, 479 P.2d 319,
325-330 (Alaska 1970),0
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slope and that if the ski area were mtended
for more than beginner skiers, the jump*

3] While we believe the statute codi-Should have been Clearly marked as bein”

fied "this case law in the ski context, it also
aids trial courts b% listing those risks which
are considered inherent in the sport: those
risks which are obviousll(an<”)necessaryl,
to it. Evidence of negligen?? on the part
of the ski area operators, however, takes
the case out of the inherent risk of skiing
context.

In the case at bar, it is not clear that the
condition was an |nherent risk of skiing
given that a jump is not specifically Irsted
|n the statute and its risk is not necessarily
obvious or necessary.s Hiibschman stated
she didn't think the jump was hazardous in
the way it was designed or constructed
before she went off of it. She said, "I
didn't think it would be there if it was."
She knew that the ski hill staff allowed the
children to take the umB and therefore
assumed it was safe for beginners.

Our review of the record persuades us
that evidence of negligence also exists in
the case at bar. For example, one witness
stated that the jump should be torn down
because “it wasn't fit, suitable ... because
it was built to where you got too much air,
and it was a flat Iandrn%” Hiibschman's
expert witness stated that there should not
have been any jumps at all on a beginner's

sustained b er onwhrle n drnskn
B M rrsremp as.sunrae

|ven th law of as ono risk co
estarue wereec ﬁgm
m on

uE rs'(’%‘) nsk ars en an vr
ad nowrn rveaS Imilarl 8%%
t?casesr Xq eas%uméo dno n
rine cqdifted ly”starute, render. e reason
%BH 0 he sgr i rorr vargN0
%56 242 é%ﬁj)

reJect 1S mtérpretatron

It. The frequent potice provided by trail signs
makes f eqHsE throusp Y d
Arisk must be necessary” to be an inherent
nsk F kh Yy
Te uestro )t whet ransk |s necessal
reagﬂo e 0 Bgeaors é/y
f grven anger coud Iminate

suitable only for expert skiers. Others
also testified that the jump was not safe
for beﬁrrnner skiers. In fact, the ki ares
had rules prohibiting artificial jumps, IU- :
less authorized by ski area management
With all inferences drawn in Hiibschman's
favor, we conclude that genuine issues of
material fact exist as to whether the jmp
was an inherent risk of skiing.

B. Artificial versus Natural Condi-
tions

Hiibschman makes much of this distinc-
tion in her brief, the City, however, con-
tends it is nreIevant to the legal questron
of whether the jump was a “vwiationf] or
steepness in terrain,’ or a "surface ..,
condrtron[] The City maintains the ori-
gin of the jump is_irrelevant as it is an
|nherent risk of skiing even if it was an
artificial condition.

An artificial item can produce an inher-
ent risk of skiing. The statute covers, for
example, collisions with lift towers. AS
09.65,135(cKIKE).  Other artificial items
may also produce inherent risks assuming
they are not negligently designed or main”
tained or assuming the risk is obvious™and/
necessary (e.g. moguls on an expert trailT"

mrtrga%ed through the exer dprse of rﬁfsonable

re” It 1S N0t @ Necessa
an ers, th e? re, MUS vvhrcﬁ can

élrmrnated% ﬁeareaoper
??‘r”gn AT
fl emphasrs In ongina).
|n er rnrorﬁletﬁqelg thresLtute I b%vr

ust unje |ve |0us
eskrer ns
resence, unfe tan |ts na ure
untar y}éegose to]e Or&oug at 6
68.

he City.contends, .moguls origin-
ronr i}Sertra(rencv nﬁones d%b}er()%é e?nsg an

S conaiions.” P
art(wycra? (ionc@tr ns. Intention ? put gn tne run
comparab the jump.
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See Rowett v, Kelly Canyon Ski HIL, Inc.,
102 Idaho 708, 639 P.2d 6, 7 (1981) (no
negligence by 3ki area operator when night
skier injured by skiing into traffic control
device which was adequately illuminated
ajd_ discemible at a distance); see also

mith, V. Seven Springs Farm, Inc., 716
F2d 1002. 1009 (3rd Cir.1983) (advanced
intermediate skier voluntarily assumed the
risk when he 3kied down a trail marked
most difficult, aware of an icy headv/all
lined by an unprotected telephone-like
pole).

Therefore, we hold that the duty owed to
a skier for a natural or an artificial condi-
tion is governed by \Wedb, 561 P.2d 731
gaultg sidewalk) anid Moloso v. Stale, 644

20 205 (Alaska 1982) gopk slide during
state highway project). Primarily, the orl-
gin of the danger figures into the W\epD
calculus, as it affectS the burden on the
respective parties of avoiding the nsk, It
is also relevant to the issue of the ski
resort's knowledge of the danger.

14.5] We also hold, however, that an

artificially created jump can not be, as mat-
ter of law, "variations or steepness in ter-
rain" or "surface ... conditions." AS 09.-
65.135(aXD.(YB) or (D). While the statute
aoes not differentiate explicitly becween a
sld operator's responsibility for artificial
versus natural conditions, the items it lists,

| as well as the intent to retain liability for

t j negligence, indicate that ski area _oi)eratqr

"I protection from liability for artificial condi*

( dons should be constiued narrowly. The
legislative history explained, "The intent of
this legislation is to clarify the law concem-
ing the natural, inescapable risks that are
a part of the sport of skiing and to sFemfy
that a sld area operator iS not liable for
injuries resulting from these inherent
risks." (Emphasis added).

We find particularly compelling the testi-
mony provided by the National Ski Patrol
System, Inc. during the bill's consideration:

We agree with the concept of S.B. No.
470 which addresses the risks inherent in
the sport of S_kl_ln(i. Ski area operators in
the state definitely need protection from
unjustified liability insurance claims as-

Alaska 1361
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sociated with the natural risks of the
sport. At the same time, we are con-
cered that skiers must also be adequate-
ly protected against any form of nea}l-
gence caused by ski area o?_erators. e
elieve with a few modifications, the pro-
POSQd statute can achieve equitable pro-
ection for both ski area operators and
the using public.

,Su,ggested revisions to sec. 09.10.320 def-
INtions are:

2. (D). Eliminate the word "stumps".
These are probabl% man induced ob-
stacles that should e either eliminated,
reduced, or marked as hazards by the ski
area operator,
(Emphasis added). The recommendation to
eliminate the word "stumps" was aquted,
indicating that altering natural conditions
(e.?. cuttln? a tree) removes 'hem from the
category of inherent risks which are explic-
itly listed by the statute. Our conclusion is
reinforced by the presence of the word
"stumps" in" the Utah ski statute, upon
which the Alaska statute is modeled. UCA
§ 78-27-52(1). Similarly, the National Ski
Patrol System, Inc. recommended the fol-
lowing, which was not adopted:

L HC).Expand on snow or ice conditions

to clarify that variations may occur be-

cause of weather factors and/or hill

(mrooming ,

_For instance, standard grooming prac-

tices could cause variable snow surface

conditions which skiers should accept as
normal inherent risks on a managed ski
run. Negllgent grooming practices could
cause unsare conditions, such as leaving
dangerous berms or cutbanks on
groomed runs.  Ski area operators
should not be absolved from such negli-
gence.
That the statute did not include snow varia-
tions from hill grooming as an inherent risk
also reinforces  the importance of this di-
chotomy.

Case law from other jurisdictions also
emphasizes the importance of "natural con-
ditions." .

What the challenged statute does is to

recognize that there are certain risks in-
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herent in the sport of siding that neither
the skier nor the ski area operator can
reasonably control. Indeed, the risk and
often-rugded natural setting provides
both the greatest attractions of skiing as
well as the greatest elements of danger.
Natural conditions, such as vegetation,
snow cover and weather conditions, make

trail conditions highly variable and diffi-

cult to manage.

K.elleher v, BI% Sky of Montana, 642
F.Supp. 1128, 1130 (D.Mont.1986) (empha-
sis added). Other cases identifying the *in-
herent risks of skiing" often 3peak general-
ly of items such as "grade, boundary, mid-
frail obstructions, corners and varied condi-
tions of the snow."  Wright v. ML Mans-
field Lift, Inc., 96 F.Supp. 786, 790 (D.Vt
1951). This includes things such as roots,
rocks, brush, ruts, and worn spots, Id. In
Leopold v. Okemo Mountain Inc., the
court spoke of the "apparent and necessar
danger" inhering in “trees, rocks and ad-
verse terrain_ which border every trail."
420 F.Supp. 781, 787 n. 2 (D.Vtl976).

Here, conflicting evidence exists as to
whether this {umP was artificially made or
naturally part of the terrain. This presents
a factual question for jur%/ resolution. The
ski lift operator believed the jump was arti-
ficial because after it was removed, no dirt,
alders or rocks were left He saw just
leveled snow, "nice clean snow." Nor was
there newly moved brush around to indi-
cate that it'was formed by brush. Also, he
had observed the hill prior to the snowfall
and others had told him that the jump was
an artificial structure,  Some “operators
called the jump "Chet's jump,” alleged

after the individual who built it One wif-
ness testified that he saw Chet and another
person build these jumps. Supposedly,
each day, the employees would throw more
snow on the jump fo keep it built up, and
would groom it or, ?.ack snow on it to
change 1ts characteristics. Testimony was
Pres_ented that children made and groomed
he JumPs with the shovels given to them
br employees at the hill. Yet, there was
also evidénce that it was not a jump, but
rather a bumﬂ that was used as a jump.
The person who removed the jump said it
was created by alder.
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It remains for the jury to determine
whether the jump is a natural variation in
terrain or surface condition. Thus, we con-
Clude that the suPerlor_court'3 denial of
suntwmary judgment in this respect was cor-
rect,

II. WAS HIBSCHMAN'S INJURY A
RESULT OF A FAILURE TO SKI
WITHIN HER ABILITY WITHIN
THE MEANING OF AS 09.65-
135(c)(1)(G)?

[62 The superior court concluded as a
matter of law that at the time of the acci-
dent Hiibschman was skiing beyond her
ability, within the meaning of AS 09.65.-
135<cXI)(G).  Hiibschman drgues that the
trial court'3 reasoning produces absurd re-
sults, assumes the legislature intended to
change tort liability, and is contrary to
Elu_bhc policy. The City emphasizes “that
fiibschman”knew from” personal observa-
tion what the jump entailed and knowingly
assumed the risk.” It argues that_Hiibsch-
man's alcohol consumption magnified any
risk inherent in the jump.

~ The ski area oFerath is not liable for
injuries resulting from inherent risks listed
by the statute, including skiing beyond
one's ability. A trial court should grant
summary judgment only if no genuine is-
sue of ‘material fact exists. "Sea Lion
Corp. v. Air LOPISIICS of Alaska, Inc., 787
P.2d at 116 (Alaska 1990). Here, a dis-
uted issue of fact exists as to whether
libschman was skungf beyond her ability.
We hold that the trial court erred in not
submitting this issue to the jury.

[7] For “skiing beyond one's ability” to
bar an action, the skier must subjectively
know he or she is skiing beyond his or her
ability, as an inherent risk of skiing must
be necessary and subjectively obvious. On
knowledge of risk, Prosser ‘states,

[H]e must not only know of the facts

Which create e danger, but he must

comprehend and appreciate the nature of

the danger itaelf The standard to
be applied is, in theory at leasL a sub-
jective one, %eared fo the particular
plaintiff and his situation, rather than
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that of the reasonable man of ordinary
prudence who appears in contributory
negligence. If because of age or lack of
information or experience, he does not
comprehend the risk involved in a known
situation, he will not be taken to consent
to assume it His failure to exercise
ordinary care to discover the danger is
not properly a matter of assumption of
risk but of the defense of contributory
negligence.

At the same time ... the plaintiff will
not be heard to sa?;_that he did not com-
prehend a risk which must have been
quite clear and obvious to him,

Keeton, supra, at 487-88 (footnotes omit-
ted and emphasis added). See also Rutter
V.. Northeastern Beaver County School
([1)Elas8t1) 496 Pa. 590, 437 A.2d 1198, 1204

Viewing the evidence most favorably to
Hiibschman. we find that skiing this jump
was within her ability level. The H}ump,was
located on a beginners' slope. The ski lift
operator described Salmonberﬁy Ridge as
“very beginner, very slow. There is no
difficulty "to the run." Hiibschman had
taken some dowm-hill ski lessons before,
and had evaluated how to take this jump.
Hiibschman watched beginners taking the
jump, some mastering it Othen who mas-
tered it like Aaron Kelly, had fallen the
nm three times he]umped it She did not
notice anythlng dangerous about the waY
the jump was designed or constructed. Al-
though Hiibschman was drinking, she said
it did not affect her that da%/. Moreover
evidence was presented that teenagers and
beginner skiers are not as able to accurate-
ICY assess a degree of lisk presented by a
dangerous condition. Because contrary ev-
idence was presented, 1 a contested issue of
material fact exists. The question of

13.. For exal g{e Hiibschman's mothe tohj Chet
Slmn}onf the “accident was

OWn fault t Tts e Was [ntoxicate

out of coptro

1q this Statem ”aﬁﬁﬁ[g !?]S
frun mB er Iaéer su mlnea %r? aﬁ?ts'avif R
Ing she bad said it B
Sl B R

s a negligently Created sk

eny-
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whether Hiibschman was skiin% beyond her
ability should have gone to the jury.

lIl. 1S A CLAIM BARRED IF THE IN-
JURY WAS CAUSED BOTH BY AN
INHERENT RISK AND THE SKI

AREA_ OPERATOR'S  NEGLI-

GENCE?

IS] As the statute does not insulate a
ski area operator from liability for ne%ll-
ence, once evidence of negligence exists,
e case must go to the jury. However,
the ski area operator is free to argue that
the skier voluntarllY and unreasonably as-
sumed a negligently created risk.* " The
skier's negligence would then reduce recov-
Ie_ry under the doctrine of comparative neg-
igence.

[9]  In 1986, six years after the most
recent inherent nsk of skiing statute was
passed (Ch. 80, SLA 1980), our legislature
enacted a comparative negligence Statute.
While we %enerally give preference to a
icecific stafute over a more general one,
City of Cordova v. Medicaid Rate
Comm'it, 789 P.2d 346, 352 (Alaska 1990)
we must harmonize the two statutes i

ossible.  State, Dept of nghwa;lls V.

reen, 586 P.2d 595, 602 (Alaska 1978).

Ordinarily, an unambiguous statute is en-

forced aS written without judicial con-

struction or modification; however, this
rule is not controlling when a seemingly
unambiguous statute must be considered
in conjunction with another act. Haflln%

V. Inlandboatmen's Union, 585 P.2

870, 872 (Alaska 1978). In that case, we

will examine the legislative history and

adopt a reasonable construction which
realizes legislative intent, avoids conflict
or inconsistency, and gives effect to ev-

ery provison of both acts. ld, at 873,

Lake v, Construction Mach., Inc., 787 P.2d
1027, 1030 (Alaska 1990).

17, Alaska Statute 09.17.060 reads as follows:

%affs%%togf&aclﬂntribklltory fault. Iﬁaan actjon

see ng to recover damages for
I
z%tci Inishe roiﬁ)o |oﬂa§a tte ?mmér%
awar a%cogfesaory amages for
ribytable to the” claima

B
Inury at t's contrib-
uljonry fauﬁt, Ut a0es not bar recovery.
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Aj such, we must interpret the Ski Act

S0 as not to nulllfP]/ the comparative negli-

gence statute. The r?(ason for this_was

ex?lamed in Rini v. Oaklavm Jockey Club,

861 F.2d 502, 508 (sth Cir.1988): °~
“[W]here assumption of risk coincicles
with contributory ne%hgence, application
of the doctrine operates to frustrate the

very result that the comparative negli-

ence statute was designed to achieve."
utter v, Northeastern Beaver County
School District, 437 A2d at 1210 n. &
gﬂlurallty): Dean Prosser also noted that
e retention of this_form of assumption
of risic after legislative adoption of com-
parative negligence .
[ijn all probability ... defeats the basic
Intention of the Statute, since it contin-
ues an absolute bar in the case of one
important, and very common, type of
negllglent conduct on the part of the
plaintiff. It can scarcely be squosed
In reason that the legislature has in-
tended to allow a partial recovery to
the plaintiff who has been so negligent
as not to discover .is [or her] peril at
all, and deny it to one who has at least
exercised proper care in that respect,
but has made a mistake of judgmenc in
Proceedlng to encounter the danger af-
er it is known.
W. Prosser, Prosser on Torts § es, at 457
(4th ed. 1971) (footnote omitted).

We note that this approach has been
adopted by Oregon. Jessup v, ML Bach-
elor. Inc., 101 r.AB)p. 670, 792 P.2d 1232,
1234 rev, denied 310°Or. 475, 799 P.2d 649
$1990). The Oregon Court of Appeals held
hat while recovery is barred for an injury
caused solely by an inherent risk of skiing,
comparative fault applies when the injury
IS caused by a combination of an inherent
risk of sknng] and the ski area operator's
negligence. 1.

The City disagrees with this approach,
Placmg emphasis on a Utah statute similar
0 Alaska's Ski Act. The City cites From
Wright to Sunday and Beyond: Is the
Lav Kee |n% Up With the SKiers? 4 Utah
LRev. 885, 893-97 (1985).

B}r/] extending immunity to ski resorts

when an “inherent risk" causes the inju-

ry, the Utah legislature has pre-empted
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the comparative negllﬁence statute for
those risks. Thus, Where an m(Jury re-
sults from a hazard categorized as an
"Inherent risk." the skier injured in Utah
is contributorily negligent per se, despite
the comparative negligence statute.
Two critical facts, however, differentiate
Utah's statute from the Alaska Ski Act.
First, the Alaska statute omits Ia,n([;ua e
contained in the Utah statute: ngo with-
standing _anything _in Sections 78-27-37
through 78-27-13 178-27-38 is me specific
Prowsmn adopting comparative negligence]
0 the contrary, no 3kicr may make any
claim against, or recover from, any ski area
operator for injury resulting from any of
the inherent risks of skiing." Utah Code
Ann, 78-27-53 (1953).  Second, Alaska's
comparative negligence statute was passed
after the Ski Act, whereas in Utah it was
Passed before the ski statute. The statu-
,orz\ enactment of comparative neg?ll ence
in Alaska after the inherent risk of skiing
statute, without acknowledging the Ski
Act, indicates a legislative intent to allow
Prmup_les of comE?ratlve negligence into
he ski context Cf. In re Tapp, 16 BR.
315 (Bankr.Alaska 1981).
_Moreover, because Alaska had compara-
tive negligence as a matter of case law as
early as 1975, e.% Kaatz v. State, 540 P.2d
1037, 1049 (Alaska 1975), the Ski Act's fail-
ure to specifical'y eliminate comparative
negligence in the ski context, as Utah did
indicates that the legislature did not intend
to exclude comparative negllgence analysis.
Our conclusion is reinforced by the Stat-
ute's legislative history, which indicates
that the statute was not intended to elimi-
nate ski area operator's liability for negli-
gence.

~On remand, questions of whether Hi-
Ibschman's actions were reasonable, includ-
ing the relevance of her drinking and her
knowledge of the risk of taking the jump,
will be relevant to the issue of comparative
negligence.

IV.  WERE THE POSTED SIGNS INSUF-
FICIENT AS A MATTER OF LAW
TO SATISFY AS 09.65.135?

[10]  The superior court found that a
genuine issue of mpt'srial fact existed as to
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whether the signs were posted at promi-

nent locations in the ski area. Hiibschman

contends that the posted signs were insuffi-

cient as a matter of law, for they were not
"trail signs* nor were they posted at

"prominent locations” as required by stat-

ute.

We find Hiibschman's arguments with-
out merit. The superior court left for the
jury the general issue of the adequacy of
notice and signing. The issues of “the size,
content, number, location, and prominence
of the signs” were all tried by the jury, and
the evidence in the record supports the
verdict Steven Weber, who was the Di-
rector of the Parks and Recreation Depart-
ment in Valdez at the relevant time, ex-
plained that he had posted the signs so that
"the average skier—or the skier dpartlmpat-
ing in the activity could stoP and read the
sign.” It was typed in bold letters with
some underlining.  While there were no
inherent risk of skiing signs on the hill
itself, Weber stated:

[W]e felt ... the best place to do that
Was at the bottom of the hill where most
of the activity took place, where ... the
skiers had to initially go bz to get to the
ski lift. Posting signs throughout the
hill ... didn't really meet that require-
ment in my eyes. | felt that the intent or
the spirit of this statute here was to
inform the skiers, and | felt the best way
to inform them v.as prior to skiing and
not after skiing. And, skiers would tra-
ditionally normallg use the restroom pri-
or to skiing, use the warm-up hut prior to
skiing to put their boots on and then ...
by the nature of the way they travelled
to the ski lift ... we had a couple of

18 Our .tresolution of the. merits, of fhis issue
ma antnecess 10 dliScuss the%l S argu-
% that the ISSUe’ IS Improperly Detore the

19 vid?nce rule. 402 nates. . .
|[\re evant ev1§e C |st ad ISSIble .excePt 2
r\gl rovided, by. the E;oo utution of the
A
0 2 bﬂle& y’tX asa&fpremx

Of;]el’ Tules ado
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signs posted there they would have to go
by in order to get to the ski lift and
actually load on “the lift.

Although no "trail" signs were ?osted,
Salmonberry Ridge is just on« small open
hill: there 3-e no real, designated trails as
such. After skiers get off of the lift, they
have the option of ‘going to die right or
going to the left, skiing each respective
Side “of the hill. ~ While others, including
Hiibschman. said that they saw no sqns,
the jury found that such signs were posted.
John W.land, the mountain mana,?,er when
Salmonberry Ridge opened, testified that
signs were posted in each of the outhouses,
gomg into ‘the warming hut, on the lift
shack, and at the top of the lift shack
Therc-sa Day was skiing on the day of
Hiibschman's_injury and recalls seeing
signs posted in the outhouse and in the ski
tow area. Aaron Kelly, who also was ski-
ing with Hiibschman. Saw the signs posted
on” the inside of the outhouse and on the
front of the warming hut. Therefore, we
affirm the superior court's ruling that gen-
uine issues of material fact existed as to
whether requisite signs were posted at
prominent locations in the ski area.t

V. DID THE_SUPERIOR COURT
ABUSE ITS DISCRETION  IN'
GRANTING THE PROTECTIVE OR-
DER RELATING TO HIIBSCHMAN'S
PRIOR DWI CONVICTION .AND/OR
PRIOR DRINKING EXPERIENCE?

_lll]{ The superior court prohibited the
City from discovering or using evidence
rela_tln? to  Hiibschman's prior Driving
While Intoxicated (DWI) conviction and pri-
or drinking experience pursuant to Evi-
dence Rule 402 u and 403"

[12] We reverse a trial court's decision
on the admission of evidence only for an

Court. F[vidence which is not relevant is not

admissible.

2. IL“Evri]denﬁe 3|.u|e 403 sgtes. e
though relevant, evidence ma clu

H Its ﬂro anve. vaﬁje ds ou Beec%t ﬁg
ange 0 unTaw. rejlf] ICe, con\‘%smn of

ISSUBS, or mislead teurey, Pr. ny - Onsicler-

?'[IOHSO undue el%{/, Ms} of time, or need-
ess presentation of cumulative evidence.
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abuse of discretion. Adkinson v. State
611 P2d 528, 532 AlaskaJ cert denied 449
U.S. 101 S.Ct. 219 s L.Ed.2d 97
(1980) Lrhe City believes that such an
abuse occurred; It argues that the proba-
tive value of the evidence far exceeds its
Prejudmal effect. The City intends to use
he evidence to establish that Hiibschman
and her mother knew of the adverse ef-
fects the alcohol had on Hiibschman's func-
tioning.  The Clty claims the evidence
shows H||bschmans lack of Judqment on
the day of the accident, as well as her
mother’s own ne?(hgence in permhtmg Hi*
ibschman to drink alcohol. It also shows
Hiibschman's tolerance level for alcohol.n

We hold that the superior court did not
abuse its discretion in issuing the protec-
tive order.  While the City argues that the
court's citation to Rules 402 and 403 indi-
cates that the court found “the evidence
relevant under 402, but nonetheless exclud-
ed it under Rule 403", the sparse refer-
ence by the superior court does not conclu-
sively “support the City's interpretation.
The “court also may have found the evi-
dence irrelevant under Evidence Rule 402.

We conclude that the evidence does have
marginal relevance. Hiibschman admits
knowledge about the effects of alcohol.
She has taken Freshman Health in school
where she learned about the amount of
alcohol that i |mFa|rs one's judgment.  While
Hiibschman claims she” did not drink
enough to impair herJudeent the exclud-
ed evidence is only slightly relevant to this
point. In Dyer v, State, 'the court of ap-
peals said that evidence used to impeach a
witness by showing that he was an alcohol-
ic at the time of ¢ e incident about which
he was testifying “was only tangentially
probative of how much alcohol he actually

e Mb -
nln

re elvm nceo hour
aco he Clal H
eexen ce. mae he
Hkl e|nc nvove to e
an ather
the Cl

.—r—W
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drank that particular night" ees P.2d 438,
151 (Alaska App.1983).” Moreover, other
evidence exists which suggests Hiibsch-
man's consumption and impairment The
availability of alternative evidence goes to
the probativeness of the evidence in dis-
pute. Finally, this information is not rele-
vant to the comparative neghgence of Hi-
Ibschman's mother, for she did not give
Hiibschmtn alcohol on the day in questlon

The cases C|ted by the City are unhelpful.
This type of relevance question, requiring
the balancin pre]udlce and Tprobatlve
ness, is a fac SEECI iC inquiry. The poten-
tial prejudlce that the jury ‘would punish
Hiibschman for her prior conduct, may out-
weigh the evidence's marginal relevance.
Ihe superior court did not abvje its discre-
lon.”

CONCLUSION

We AFFIRM in Bart and REVERSE in
Par}, and REMAND the case for a new
rial.

Ronald MUSGROVE, Appellant.
V,
Loita MUSGROVE, Appellee.
No. S-3968.

Supreme Court of Alaska.
Dec. 6, 1991,
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Ski Safety and Liability
ARTICLE 4
Ski Safety and Liability
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a Cp trcu ar trail or s e or portion. of ar or Slope rs sed
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Applied in Rimkus v. Northwest Colo. Ski
Corp.. 706 F.2d 1060(10th Cir. 1983).
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Warning sign must be posted when mainte-  but is not actively "grooming" in that partic-
nance equipnient is present on slopes for pur- ular location. Phillips v. Monarch Recreation
poses of "grooming and maintaining” a slope.  Corp.. ess P.2d 982 (Colo. Ct. App. 1983).
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pos?e& rH;‘e OWner or oy the Ski area opera rpursuant sec? ?3% 89
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onvi hereo sha by a neo oret
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Source: L. 79.p. 1243, 8§ L L. 82, p. 255, 8 I7.
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m67 Ski Safety and Liability 33-44-103

The phrase ‘incidental to the use of land” 9r Ing rise to the injury. Smith v. Cuttv's Inc.,
requires that a nexus exist between the com- 42 P.2d 347 (Colo. App. 1987). .
mercial or business enterprise and the use

ARTICLE 44
Ski Safety and Liability

Law reviews: For article, * 1990 Update on Colorado Tort Reform Le |s|at|on see 19 Colo.
Law. 1529 (1990); for article, * Allocation of the Risks of Skiing: A Call for the Reapplication
ofFundamental Common Law Principles”, see 67 U. L. Rev. 165 (1990).

Statute of limitation.

Limitation on actions for
injury resulting from inher-
ent dangers and risks of

33-44-1 11.

3. Definitions.
1 33-44-112.

33-44-10

33-44-107.  Duties of ski area operators -
signs .and _notices required
for skiers' information.

33-44-108.  Ski area operators - additional ?

duties. 33-44-113. errta lon oflrabrlrtY
33-44-109.  Duties of skiers - penalties. 33-44-j14.  Inconsistent law or statute.
33-44-101.  Short title,
Law reviews,

For article. “The Development of the Stan-
dard of Care in Colorado Ski Cases", sec 15
Colo. Law. 373 (1986).

33-44-103, De ons ‘ Skrer” mea an er on askr area
for the purpose nn urpos s n n snow or
onsrs a bo uea oar oran¥
evce or seo uérn iIr es the ski area nc
wt npIn re]rle?r an ér%,'o rrssr %nrn " mFan(sthose dfin]qers ohcondr

which ean Inteqgra th skiing, INC Hrng
weaiher con(iixr 10ns; SNO ddpron %exr or n@e suc

Ice, hard ovr/der er, win com, GrUSt ssh, cu-
snd¥va aé -mad sno su ac oI S ur ace conditions uchas a
u% 0res a rocks s 5, sre e(ls, and ree oro atur
ects, A ollistons with suc r}atH Ject
sr ns of encIosures [ants, w es 0 er manm
sbrterrarn whe er

na ucrt f%sraa*g atreesl{ffor?p?ge” o arfations in seep

S n s owma roomrn Qperatir
% gctftnot 0T erear maglifl-
atlons; ‘coll[sions Wi hersre and ure rers SKI WITNIn
rr owna rres erm n érent ﬁung oes

ers and risks fo

RI enc asraa rao[asse orth 1N “secfion
of 1S.5ecflon S aI strued to limi pe IraH
ea operator for injury caused Dy the use or operation 0f S

Source (8) amended and (10) added, L. 90, p. 1540, 82, effective July

1.



33-44-104 Wildlife and Parks and Outdoor Recreation

ross re eren es: For the legislative declaration contarned in the act mendrn sub ectron
aanJenactrng subsection (10), see section 10? anapter256 Session Laws 0 Coloradgo 1990 (s )A

The term *ski area" does not include an area  the provisions of this act are applr able
devoted to the parkrn%ofmotorvehrcles andthe  McLean v. Winter Park Recreational Ass
operation of shuttle buses. Therefore, none of . 762 P.2d 751 (Colo. App. 1988).

33-44-104.  Negligence - civil actions,

This article ag)plres to ski accident cases and  ordinarily present at ski areas and § 13-2-115
not § 13-21-115. Calvert v. ASéJen Skiing Co,,  would protect skiers against those dangerous .

7100 F.Supp. 520 (D. Colo. 1
This article would applytoskr accidentcases  ski areas. Giebink v. Fischer. 70
which involve dangerous conditions that are 1012 (D. Colo. 1989).
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Ijury to"person or property resulting from any of
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Source: (5) amended, L. 90, p. 1542, 84, effective July 1

Cross, references: For the legislative declaration contained in the act amending subsection (5),
see section 1ofchapter 256, Séssion Laws ofColorado 1990,
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ross references: For the legislative declaration contained in the act amending subsections
%) and (7) and enacting subSection (s), see section 1 0f chapter 256. Session Laws of Colorado

kr areao erat 1S - addidonal duties. 5|) he ski area oper-
erson u |n carele S an e?] nran{r% %)
n? rrvr su sectr n all no éc?
atlv gar of the ski area opera
om ano I skier's carelessness or reck-

ler solely has tr}e

rsac oro ﬁ X
rrsko askrer skier ¢ollision
no n aﬁ krrarrnanac 10N one§kre alnst anotne
ac {0 majntam control 0T NIS Spee and coui
tr es tarn a er lookout oasto
avor ther S O|ers ects ﬂweve fimar a{l
e PErson skrrng ownhi to void co |sron\}vr y Y per nor bjects 0w

Source (1) and (2) amended, L. 90, p. 1542, 85, effective July L.

Cross references; For ihe Ier%rslatrve declaration contained in the act amending subsections
(L)and (2), see section 1ofchapter 256, Session Laws of Colorado 1990.

“fault”. In effect, the statute creates a rebut-

The term “responsibility” as nsed in subsec-
table presumption that the skier is at fault

pt of
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whenever.he collides with an object listed in
subsection (2), and “fault” may be defined as
the equivalent of negligence. Pizza v, W olf
(Ccrelek Sl§|85DeveIopment Corp T11P, 2d 671

0lo

Given the connection between respon3|b||
ity" and ne(tlllgence in the context of a
skiin acmden case, the term * resP0n5|b|I|ty
may be equated with the concept of * negli-
?ence for purposes ofapplying the presump-
lon contained within subsection (2) Pizza v,
Wolf Creek Ski Development Corp.* 711 P.2d
671 (Colo. 1985).

The phrase “natural object" is not unconsti-
tutionally va?ue Pizza v. Wolf Creek Ski
Iigeélse)lopmen Corp., 711 P.2d 671 (Colo,

or |

allS€S an

0 recover damades

3 4411 St%tute pmnauon All acﬂonsa amsta ski area oPeratr
ees or é“% 0

cause ces ervision, ot operati at

or as erea er roUg within” two Vears arter f

Wildlife and Parks and Outdoor Recreation

+ Skiers as a group do'-not constitute a suspe

class, and belng| ree from a Ie |s|at|ve"
imposed re huttab epresum tlono neg ance

IS not a undamenta ng t. Pizza V. fo
Cre ek Ski Development Corp.; 711 P.2cL 671

Colo. 1985).

EV|dent|ary presumption contained in sub-
sectlon 1 places nﬁ)on skier the burden of
rebutting the presumption by presenting evi-
dence of the ski area operator's. negllqence
which outwel(r;hs the_presumption~oT the:
skier'ssole ne? ence. Pizzav. Wolf Creek Ski
Déeé/Selopmen orp., 711 P2d 671 (Colo.

Presumption_is not unconstltutlonally
vague in describing rebuttal burden. Pizza v.
E/\éollfCr%%lé)Development Corp 711 P.2d 671

€ISon or proper
Fn er lramwa

€ Clalim Tor rei

Source; Entlre section amended, L. 90, p. 1543, §6, effective July 1

Cross references: For the legislative declaration contained in the act amending this section,
see section 10fchapter 256, Session Laws of Colorado 1990.

This section and not former § 13-80-110 is
the applicahle statute of limjtations for actions
to recover damages for an injury_in a ski area,
Schafer v. Aspen Skiing Corp., 742 F.2d 580
(10thCir. 1984).

Three-year Statute of limitations in this
section does not violate equal protection or con-
stitutional provisions Povernlng special legis-
lation, grant of specia anne es or immuni-
ties, Or access to_courts. Schafer.v. Aspen
Skiing Corp., 742 F.2d 580310thC|r 19841D

Neither § 2-4-107 nor 2-4-108 applicable in
determining the computation of the statute of

33-4 11 leltﬁo%wﬁ actlo

and n % &m;

roma ski area operato
gersan ynskso é\kilo

Xsﬁﬂ?nﬁ it Cany 0

limitations in_this section. Schafer v. Aspen
Sknn% Corp., 742F 2d 580 ( 10th Cir. 1984)[
Statute not applicable to action resulting
from injury occurring in a parking lot. Since the
term “ski area” does not include an area
devoted to the parkln? of motor vehicles and
the operation of shultle buses, none of the
Prowsmns of this act, including the statute of
mltatlons in_this section, are applicable.
McLean v. Winter Park Recreational Ass'n,
762 P.2d 751 (Colo. App. 1988).

osectlo
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njury

Source; Entire sect|on added, L. 90, p. 1543, 87, effective July L

Cross references: For the legislative declaration contained in the act enacting this section, see
section lofchapter 256, Session Laws of Colorado 1990.

33-44-113, Limi {anon of liability. The to%al amaunt
f0m a Ski area operator by a Sier who Uses

may be recovere

f damages, which
ski area



