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C. Claims that the tort system stifles innovation is a
ruse.

d. The cost of liability claims is minor compared to
the GNP.

Medical Negligence Facts vs. Myth

1. Medical Neg]igence Claims — The Real Facts
a. Lawsuits protect the public - the benefits
outweigh the costs.
b. The frequency and severity of medical negligence

claims has remained relatively constant.
Medical Negligence — Debunking the Myths
1. Liability claims without merit are not compensated, and

the size of the payment is commensurate with the severity
of the iInjury

2. Rather than seeking large settlements, most injured
patients sue for other reasons

3. Very fTew incidents of medical negligence result iIn a
claim

4. Elderly and minority patients are at a greater risk of

being injured by medical negligence

Physician Discipline System Does Not Remove Bad Doctors

1. The cause of medical negligence is medical negligence —
negligent doctors committing preventable errors

2. A small number of physicians are responsible for most of
the negligence

3. Medical disciplinary boards do a very poor job of

regulating physicians

Medical Negligence Insurance — Costs and Profits

1. Medical liability insurance is less than 1% of the total
cost of health care

2. Medical negligence insurance 1is highly profitable for

both private and physician-owned iInsurance companies
Medical Negligence Restrictions Are No Solution

1. Tort restrictions will not resolve the problem of access
to health care



Preface

We have recently celebrated the Bicentennial of the Bill of Rights
of the American Constitution. That Constitution and those of the
Stares, including Alaska, declare as fundamental, the right to jury
trial and equal access to civil justice for all.

And yet today our civil jJustice system and the rights of injured
victims and consumers are under attack. Politicians in search of
solutions to such complex matters as runaway medical costs, the
budget deficit and America"s competitiveness 1In the market,
oftentimes skew statistics to perpetuate unfounded myths and
misconceptions about our Qlegal system in an attempt to pin the
problem on lawyers and the 1i1njured victims they represent. “he
multi-million dollar propaganda efforts of insurance companies and
their corporate colleagues have borne fruit 1in biased judges,
alienated juries, regressive state and federal legislative efforts,
and a social environment permeated by an uncaring attitude toward
the rights of the injured victims.

For more than a decade, the legislative debate over the "liability
insurance crisis” has assumed that a crisis existed and focused on
restriction of the rights of victims of negligence to recover fTair
compensation to resolve that crisis. Despite any hard data to
support their claims, representatives of the insurance industry
have asserted that restriction of victims®™ tort rights will result
in lower liability 1Insurance rates. In response to these
assertions, the Alaska Legislature has adopted some of the most
severe restrictions of those rights of any state in the country.

In 1989, then Speaker of the House, Sam Cotton, at the request of
several Tfellow representatives, formed the Alaska Liability
Insurance Task Force. The task force was comprised of legislators
and members of medical, insurance, consumer and legal organizations
familiar with 11 bility insurance issues. The most significant
finding from the data collected by the task force was that, with
some exceptions, there is no liability insurance crisis in Alaska.

Although there were minor differences iIn the conclusions reached iIn
the various studies collected by the Liability Insurance Task
Force, the general consensus was that, at best, restrictions on the
rights of victims to receive Tair compensation through the tort
system have had only a "modest”, 1i1f any, 1impact on Jliability
insurance rates. More 1importantly, the consensus among the
scholars was that state legislatures should direct their attention
away from the tort system and towards alternative solutions to
resolving any existing liability insurance problems.

What these studies did not address 1is the extent to which the
public is forced to financially support those tort victims who have
been disenfranchised from the legal system because of existing
restrictions on tort recovery and the extent to which this gap
would widen if further restrictions on tort victims®" rights were
enacted.



ACCESS TO JUSTICE
RIGHT OF TRIAL BY JURY — THE FOUNDATION OF OUR SOCIETY
A fundamental guarantee in the Alaska State Constitution.

e A Guaranteed Right: Article I, Section 16 holds that
in civil cases where the amount iIn controversy exceeds
$250, the right of trial by jury 1is preserved.

The jury, as conscience of the community, promotes safety and
equity.

e Juries Promote Safety: Over 5 million Americans serve
on juries each year. As the conscience of the community,
their decisions determine guilt or innocence, safety and
security, life and death. Countless improvements aimed
at preventing injuries and saving lives might never have
occurred without trial by jJury and its time-tested
ability to bring about changes for the better.

e A Triumph of American Democracy: According to the
consumer group, Public Citizen, "The right to collect
damages through the civil jJustice system 1is one of the
great triumphs of American democracy. It allows anyone,
no matter how poor, to challenge the largest corporation
or government agency and reclaim compensation for
wrongful injuries. It forces wrongdoers to change their
products and practices to prevent further injuries and
avoid fTurther liability."1

Critics of the jury system are the most likely to request a jury
trial.

e The Ultimate Ilrony: The Qloudest critics of the jury
system are insurance companies and the defendants they
represent in personal iInjury litigation — corporations,
local government, and doctors. Ironically, the party
most likely to request a jury trial in personal injury
litigation 1iIs the defendant. In fact, 1insurers almost
always demand a jury trial.

TORT RESTRICTIONS DO NOT REDUCE INSURANCE RATES

Evidence 1indicates that tort restrictions have no significant
impact on insurance premiums or availability.

e Insurance Services Office (ISO) Says ""NO REDUCTION™: A 1987
ISO study determined that tort "reforms™ enacted in 1986 would
have little or no impact for the majority of liability claims
filed with insurers.2 In October 1986, 1SO determined that



its rates would not reflect recent state tort restrictions
because 1SO was unable to determine any cost effect of the
tort lav; changes.3

e Insurers Say "NO REDUCTIONI1: Insurers required to provide
Washington State Insurance Commissioner Richard Marquardt with
evaluations of the effects of tort reforms on proposed rate
filings indicated that there was no way to make such a
determination, and that the 1986 law would have a minimal
effect on rates. Responses from insurers in other states
indicate that tort restrictions do not resolve insurance
price fluctuation, reduce rates or increase availability._4

e Washington State Insurance Commissioner Says "NO REDUCTIONI1:
In 1987, Commissioner Marquardt told a U.S. House committee,
"It is difficult, if not impossible, to pin a price tag on
tort reform or to even assess accurately 1its effect on
insurance availability and affordability. Based on our
research, by the middle of 1986, general liability rates had
begun to stabilize throughout the United States — not just 1in
the states that had adopted tort reform.5

e 1991 Washington Insurance Commissioner Report Says 'NO
REDUCTION™: A 1991 report by Marquardt to the Legislature
notes that insurance rates in recent years have stabilized and
coverage 1iIs more readily available, however, tort changes

cannot be credited as the reason. Insurers still find it
difficult to quantify the impact tort reform on iInsurance
rates. A 1989 law requiring insurers to consider iInvestment

income 1in setting rates was projected to have a much greater
impact r insurance rates than changes in the tort system.6
e Best"s Says '""NO REDUCTION"; A 1939 Best"s Review article on
a presentation by David B. Mathis, CEO of Kemper Reinsurance,
quoted Mathis as saying, "The only way to achieve stability in
the market 1is through adequate price levels. First of all,
despite the publicity it has received, tort reform has turned
out to be™ a non-event 1iIn terms of 1its impact on the big
picture.”".7

A case history -- medical negligence restrictions have little
impact on rates.

e 1970 Limitations Fail; A study of medical negligence
legislative limits passed in various states from 1974 to 1978
concluded that the changes, either individually or
collectively, did not reduce or stabilize insurance rates.8
Following adoption of MICRA 1in 1975, California®s medical
liability iInsurance premiums continued to rise (increases of
16% to 337% between 1980 and 1986.) Indiana, which adopted
the most restrictive medical negligence laws of any state, had
premium i@ncreases of 53% to 116% during the early 1980s.9



e The Crisis of 1985-1986: Despite the fact that tort
restrictions had little or no effect on resolving the so-
called crisis of the 1970s, a number of states passed laws
restricting medical negligence actions during the mid-1980s
when liability premiums began to skyrocket.

Rate Reduction Not Due to Liability Restrictions:
Nationwide, medical liability premiums began dropping early in
1989 due to a reduction 1iIn claim Ffilings and a reduced
increase iIn the costs to settle claims.D

THE LITIGATION CRISIS: DEBUNKING THE MYTHS

Personal injury cases represent a small percentage of the courts-
workload.

Ir

e The courts are overburdened with over 18 million civil
lawsuits filed Iin state courts each year: This 18
million dollar figure includes millions of routine cases
such as small claims, traffic and otherordinance
violation cases, domestic relations, estate and contract
matters. The most recent Tfigures from the National
Center for State Courts show that the number of tort
cases fTiled in state courts was less than half a million,
or less than three percent of all state fTilings.

e Federal Courts: Studies of federal tort Tilings show
lawsuits are on the decline. Over the last thirty years,
tort cases as a percentage of federal civil cases dropped
by nearly half, from 38.4 percent in 1960 to 20.1 percent
in 1990. Product liability litigation is shrinking even
faster. It has beenreported that federal product
liability cases, other than those involving asbestos,
have been shrinking steadily In recent years, TfTalling 40
percent betv/een 1985 and 1990.

there 1isa "litigation explosion,”™ 1t is being driven by

businesses suing businesses, not by personal injury actions.

e Businesses Suing Businesses: According to a University
of Wisconsin study, federallitigation between
corporations has increased astronomically, growing more
than 1000% between 1971 and 1986.11

e State Courts: According to the National Center for
State Courts, tort filings are not increasing at a faster
rate than other major categories of civil fTilings. The
most dramatic increases in civil cases are real property
and contract cases, not torts.I2

e Federal Courts: Nationally, between 1979 and 1987
contract cases filed in Federal District Courts more than
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tripled and property cases quadrupled - far exceeding
growth iIn personal injury filings.13

Most cases are resolved prior to trial.

e Most Cases Are Settled: Only 5% of all personal iInjury
cases Tfiled in state courts go to trial. Complex
actions, such as medical negligence cases, are more
likely to go to trial than cases such as automobile
personal i1njury (11% of medical negligence cases Tiled
result iIn trials). Most cases are settled, withdrawn or
dismissed prior to trial. 6% of all personal injury
cases are uncontested by the defendant.

LARGE JURY VERDICTS ARE UNCO] MON

Huga jury verdicts, such as million dollar verdicts, are the
exception rather than the rule.

e Huge Verdicts are Rare: Huge personal injury payouts are c
rarity. The largest settlements and verdicts are made to the
most seriously injured victims.Bb IT anything, jJuries are
very cautious and reticent to adequately compensate injured
persons. The multi-million dollar advertising campaigns of
the iInsurance industry have used anecdotal information to make
the public feel guilty about Tairly compensating persons
negligently injured by others.16

e« Million Dollar Verdicts are Uncommon: According to Business
Week. "Over the past 14 years 1iIn our nation of 240 million
people there has been only 1,642 awards of $1 million or more.
Furthermore, two-thirds of the 1,642 cases 1i1nvolved victims
who suffered either permanent paralysis, brain damage,
amputations or death.'1"

Alaska Personal Injury Verdicts are Lower than
National Verdict Average: Alaska personal injury
verdicts currently average 8.1% below national verdict
values.B

The Most Severely Injured Persons Receive the Higher
Verdicts; Product liability and medical negligence victims
generally sustain more severe injuries and are more likely to
receive a larger jury verdict. While the 1988 average verdict
for personal 1iInjury litigation 1iIn U.S. state courts was
$89,622, the highest average verdict was in the area of
medical negligence ($146, 831) .1



Jury verdicts can be reduced — the actual payout to the plaintiff
may be less than the jury verdict.

e Verdicts Can be Reduced on Appeal or Settlement: The actual
payout to the plaintiff is reduced after the trial verdict Iin
about 20% of cases. The larger the verdict, the greater the
likelihood that the verdict will be reduced. Of the cases
where a verdict is reduced, the average actual payout is about
half (63%) of the original verdict amount.2

"HORROR STORIES"™ MAKE BAD PUBLIC POLICY

Use of outrageous and atypical examples to create the impression of
abuses and/or weaknesses 1in the civil justice system are common.
Cases cited by tort critics alleging frivolous Jlawsuits and
excessive jury verdicts are very often misleading and inaccurate.

Some examples of "horror stories':

e The Pure Fabrication — The Lawn Mower and the Hedge Story:
A widely-circulated story given iIn the mid-"80s as an example
of our litigious society told of a man who successfully sued
a lawn mower manufacturer fTor injuries suffered while using
one of their lawn mowers to trim his hedge. In fact, this
case is Tictitious. It does not exist. It was a fabrication
of tort reform proponents.

e Failure to Disclose All Pertinent Facts — The Phone Broth
Near the Road: In 1986, President Reagan noted that it was
absurd for a California man to recover damages from a
telephone company because he was iIn one of their booths when
it was struck by a drunk driver.2 The fTacts conveniently
left unstated included: 1) The company knew the booth was too
close to the street because it had been hit before; 2)
complaints had been fTiled with the telephone company stating
that the booth was difficult to exit because the door jammed;
3) the trial court had granted a lower court summary judgment
to the company, but the California Supreme Court remanded the
case to the Ilower court because the risk of injury was
foreseeable by the telephone company; and 4) the case was
ultimately settled.2

e Not Appropriately Placing Blame - Beware of Horse
Manure: In 1987, a CBS "60 Minutes'" segment focused on
a lav/suit against a ladder manufacturer in which the
plaintiff recovered $300,000. According to the
manufacturer, the plaintiff was 1njured when the
temperature increased from 20 to 40 degrees and the
ladder slipped because 1t had been placed iIn a manure
pile. "We didn"t warn him abou”™ the viscosity of horse
manure,' said the manufacturer. To their credit, "60
Minutes™ ran a follow-up segment in which a number of
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alleged tort horror stories were rebuked. In re-
examining the ladder story, reporter Ed Bradley noted,
"Several jurors...told us the viscosity of horse manure
had nothing to do with their verdict. They said they
were persuaded by the plaintiff®s contention that the
ladder was defective, and that®"s why he was injured."Z23

e The Tort System Works -- The Psychic and the CAT Scan:
A Philadelphia jury awarded $1 million to a woman who
claimed she lost her psychic powers after undergoing a
CAT scan. In fact, the woman had warned the doctor of
previously having had an adverse reaction to a similar
procedure. She then suffered anaphylactic shock when the
procedure was performed. The Jury that returned a
$988,000 verdict had been instructed to disregard the
woman®"s alleged 1loss of earnings because she was no
longer able to "read auras.”™ The judge found the verdict
excessive and ordered a new trial. This case
demonstrates that the safeguards in the process work.2A

THE COSTS OF PERSONAL INJURY
INJURED PERSONS BEAR THE BURDEN OF PERSONAL INJURY
injured person bears the brunt of the cost of iInjury.

e The Injured Person Pays First: Whether or not an
injured person is reimbursed for a personal injury from
another source, the initial cost of the injury is borne
by the injured person and his or her family. The costs
of injury include medical bills, lost wages and property
damage. Personal injury often causes additional losses,
such as the inability to pay bills (the house, the car),
increased debt obligations and 1iInterest payments, and
increased stress on family relationships. The burden of
locating reimbursement for medical, wage loss, and other
costs of injury fTalls on the injured person.

e When Defendants Don"t Pay and Victims Can"t, Taxpayers
Do: Most personal injury cases involve significant
medical and related expenses. When the victim can"t pay
and the defendants aren"t required to Tfully compensate
for iInjuries, the uncompensated cost of care is usually
borne by government agencies -- in other words, by you
and me as taxpayers.

e 38% of Economic Damages are Paid Out of Pocket: The
total annual economic loss associated with nonfatal
injuries in the U.S. 1is $175.9 billion. 38% of this

total economic burden is not reimbursed by any outside
source and 1is paid fTor out-of-pocket by those who are
injured. 64% of wages Jlost due to 1iInjury are not



reimbursed and are borne exclusively by those injured.>%

Personal
cost of

injury liability compensation does not pay for the actual

injuries.

e Only a Small Number of Victims Receive Personal Injury
Liability Compensation: Orly 10% of all accident victims
receive personal injury Qliability compensation. The
personal injury system plays a greater role in
compensating motor vehicle injury victims. Those injured
in motor vehicles are more likely to receive personal
injury liability compensation (31%) compared to persons
injured in some other manner.2%®

CIVIL JUSTICE SYSTEM PROMOTES SAFETY IN AMERICA®S ECONOMY

TORT LAW IMPROVES AMERICAN PRODUCTS

The tort system saves lives, reduces injuries and promotes public

safety.

e Product Liability and Tort Lav; Promote Safety: There
are huge benefits of the current tort system. Businesses
devote (greater attention to safety. There is a
heightened consumer perception that products are safer
and of higher quality. Workplace and other injuries have
been reduced resulting iIn thousands of lives saved and
millions of iInjuries prevented. The existence of these

very

large benefits should give policymakers cause for

careful reflection as they are pressed to weaken product
liability and tort law in general. Reducing the costs of
the system may reduce the benefits and leave society
worse off.Z

e The Tort System Contributes to a Competitive Society:
Without a strong tort law, the ethical corporation would
have a competitive disadvantage and would be cempted to
put profits before public safety. The American focus on
safety iIn conjunction with punitive damages will produce

the

top quality products needed to compete in the

international marketplace. "Our analysis suggests that

the

rules of product liability make a good deal of

economic sense."8

e Punitive Damage Awards Do Not Undercut United States
Competitiveness: Perhaps nothing 1is more grossly
exaggerated than claims about punitive damage awards,
particularly in product Iliability cases. The most
comprehensive study ever conducted on punitive damages in
product liability cases — a survey of the past 25 years

indicated just 355 cases 1iIn the entire country.

That"s only ten per year fTor the entire country. The
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median punitive damage jury award was $1.5 million, with
post-trial activity sharply reducing the median amount
actually paid to $250,000. The study also found that 82
percent of businesses assessed punitive damages
subsequently implemented safety measures such as product
recalls or improved warnings and instructions.®

e Harmful Products are Removed or Altered: Examples of
unsafe products which have been removed from the
marketplace due to the tort system include 1lhe Daikon
Shield, asbestos, flammable baby clothes, end unsafe
infant formula. Examples of products redesj jned to
improve safety resulting from the tort system include the
Ford Pinto, safety devices on machinery and childproof

e Product Liability Expense Adds Little Cost to Consumer
Goods: A new study by the National Insurance Consumer
Organization (NICO) found that product liability expenses
added but a tiny amount to the cost of consumer goods.
The total cost of product liability insurance amounts to
0.14 percent of the cost of the more than $1.8 trillion
worth of retain sales in the U.S. iIn 1991. The study
used insurance industry data which broke out liability
premiums as a separate line i1tem for the Tfirst time.3d

Insurers reap benefits while projections of future Ilosses have
decreased.

e« A Shift Toward Defendants: During the mid-80"s
judicial decisions in product liability cases nationwide
shifted toward defendants. Dismissal of product claims

and new legal grounds Tfor defendants have increased
during the past half decade.2

Insurers Continue to Make Big Profits: While
projections of future losses have decreased, insurers”
reserving practices and insurance rates have not. Why?
Insurers are focusing on restricting state and federal
liability lavw/s. They can®"t claim a need for chancre while
recognizing reduced losses and greater profits.

e Insurers Use Natural Disasters to Raise Rates: The day
Hurricane Andrew rolled 1into Miami, a top 1iInsurance
company executive Tfor American |International Group,
issued a memo to regional presidents and vice presidents
saying "This 1is an opportunity to get price Iincreases
now. We must be first and it begins by establishing the
psychology with our own people."3

Claims that the tort system stifles innovation is a ruse.



e Dangerous Products Kept From Market for Good Reason:
Tort restriction proponents claim that the threat of
litigation keeps products off the market. When Consumer
Union examined the list of products being held from the
market, the reasons they were pulled of the market were
based on valid safety concerns. For example, the Jeep
CJ-7, which tends to roll over at low speeds, and an
anesthesia gas machine for which the manufacturer had
failed to conduct tests of the design of critical
components, were on the list of products pulled from the
market because the tort system was “stifling
innovation” .3

e Corporate Report Says Liability Suits Do Not Impede
Competition: "The most striking Tfinding 1is that the
impact of the liability issue seems far more related to
rhetoric than to reality... For the major corporations
surveyed, the pressures of product liability have hardly
affected larger economic issues, such as revenues, market
share, or employee retention...Where product liability
has had a notable impact - where it has most
significantly affected management decision making - has
been in the quality of the products themselves.”"3 In
addition, numerous Tederal agency studies of 1i1ndustry
competitiveness conducted during the 1980°s fail to
mention the liability system.

The cost of liability claims is minor compared to the GNP.

e The Cost of Liability Claims v. U.S. Productivity: The
total compensation from tort liability claims to persons
with nonfatal traumatic iInjuries in the U.S. amounts to
only three-tenths of one percent of the Gross National
Product of the United States.3/ The total cost of all
commercial liability insurance premiums 1in the U.S. in
1990, 1i1ncluding general liability, automobile liability,
and umbrella insurance was only $48 billion, less than 1%
of the U.S. Gross National Product.3

MEDICAL NEGLIGENCE FACTS vs. MYTH

MEDICAL NEGLIGENCE CLAIMS — THE REAL FACTS
Lawsuits protect the public -- the benefits outweigh the costs.
e Restrict Patients®™ Rights at Our Peril: One very

important aspect of medical negligence litigation is the
useful examination of the practice of medicine itself.
Because the buyer of medical care cannot be expected to
evaluate the quality of medical care, the market cannot
adequately 1identify incompetent health care providers.
"The data suggest that to eliminate or seriously restrict



a patient®s right to file a malpractice claim is a step
we would undertake at our peril."-3

e Medical Negligence Standard of Care: Under Alaska law,
a physician is responsible for the harm caused when the
physician TfTails to use reasonable care 1iIn providing
medical care. Other professionals, such as architects,
bankers, and Blawyers are also required to exercise
reasonable care in their professional activities.

The frequency and severity of medical negligence claims has
remained relatively constant.

Closed Claim Study in Minnesota: The Minnesota
Insurance Commissioner conducted a study of medical
negligence 1insurance claims Tiled iIn Minnesota, North
Dakota and South Dakota, The study examined all claims
filed from 1982 to 1987 for the two Ulargest medical

negligence insurers in the region. 27% of the claims
were closed with a payment average of $54,629; the median
was zero. Only one-tenth of one percent of the claims

resulted in a payment exceeding $1 million, and only 4%
exceeded $100,000. Of the 3% of cases that actually went
to trial, the defense prevailed iIn 81 percent of them.
In the 20 favorable jury verdicts for the period, no pain
and suffering damages were awarded. No cases involved
punitive damages. A Tinal note on the Commissioner-®s
study: Saint Paul announced a rate cut of 25 percent on
its medical malpractice premiums in Minnesota/0

e Unjust Payments are Rare: A new study of medical
malpractice cases finds that, despite popular belief,
unjustified payments are rare. The study is one of the

first systematic attempts to asses the quality of care 1iIn
malpractice cases and was based on 8,231 cases fTiled in
New Jersey over the past 15 years. The data came from
the state®"s doctor-owned 1insurance company and the
authors contend that ~heir Tfindings are relevant to the
nation as a whole. In concluding that unjustified
payments are not the norm, the study contradicts the
conventional wisdom among doctors, which is that
malpractice litigation is a lottery and that verdicts
often depend on the whim of jurors/1

e Stable Rate of Frequency: The Minnesota closed claims
study 1identified little measurable change in claim
frequency over a six year period. The frequency rate was
actually greater 1iIn 1983 than iIn 1987 and the average
payment appeared to be decreasing over the period of the
study. In fact, the study concluded the '"data does not
substantiate the litigation explosions assertion."4&
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MEDICAL NEGLIGENCE — DEBUNKING THE MYTHS

Liability claims without merit are not compensated, and the size of
the payment is commensurate with the severity of the injury.

e The System Works: The Tfindings of a closed claims
study of obstetric claims from a large physician-owned
insurance company between 1982 and 1983 indicate that
non-meritorious claims were, not compensated. Where a
claim was paid, poor physician judgment was the primary
source of error and M™M*he size of the settlement was
commensurate with the seriousness of the iInjury.”™ The
study concluded that "These results should help to
reassure physicians who are concerned that the tort
process itself is unjust. Frivolous claimants do not, as
a rule, prevail. "4

Rather than seeking large settlements, most iInjured patients sue
for other reasons.

Lack of Communication - What Really Happened:
According to a recent survey of 187 families who fTiled
suits against physicians, the primary reasons for

pursuing litigation were to find out what happened.#4
Poor communication by medical personnel with the patient
was often cited by respondents. In addition, a prior
relationship with a medical provider did not protect the
provider from legal action. Physicians are Tfinding that
apologizing reduces litigation and promotes quick
resolution of claims. Douglas Phillips, President of the
Physicians Insurance Association of America, said that
"Communicating with the patient 1is probably the most
important aspect of loss prevention.”™ 5

Very fTew incidents of medical negligence result in a claim.

e Few Negligently Injured Patients Receive Liability
Compensation: Only one in every ten incidents of medical
negligence result in a liability claim, and only one in
twenty-five receive compensation through the liability
system.46 Is this evidence of litigiousness -- that 70
or 80 percent of the people injured by an incompetent or
negligent act do nothing about it?

Elderly and minority patients are at a greater risk of being
injured by medical negligence.

e Increased Risk of Being a Negligence Victim: In a
study of New York hospital discharges, patients with the
highest risk of being injured due to medical negligence
included elderly patients, minority patients in hospitals
that treat a high proportion of minorities, patients in
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government-operated ™ hospitals and patients iIn non-
teaching hospitals/7

PHYSICIAN DISCIPLINE SYSTEM DOES NOT REMOVE BAD DOCTORS

The cause of medical negligence is medical negligence — negligent
doctors committing preventable errors.

e New York Study: A Harvard study reviewed 30,121
hospital patient discharges from 51 New York state
hospitals in 1984. Of these, 280 patients 1included an
adverse event which was caused by negligence. It is
estimated that 27,177 cases of medical negligence
occurred in New York during 1984, resulting iIn 6,895
deaths and 877 i1nstances of severe permanent disability.
Only 1 in 8 injured patients Tfiled suit and only 1 in 16
received any liability compensation/8

e Many Deaths are Preventable: Physicians reviewing 182
hospital deaths in 12 hospitals found that in at least
14% of the cases examined, the deaths could have been
prevented. In addition, a small number of factors caused
most of the preventable deaths/9

A small number of physicians are responsible for most of the
negligence.

e Florida: 4% of the physicians practicing medicine 1in
Florida have had 2 or more liability claims filed against
them. This group 1is responsible for 42% of the total
claims paid out from 1975 - 1986/°

e Illinois. Pennsylvania and Texas: 2% of all physicians
practicing in Cook County, Illinois (sued 6 or more
times) were defendants iIn 36% cf the medical negligence
litigation from 1973 to 1986. 57% of the physicians were
not named in any lawsuit and 79% of those sued during
this period were named only once or twice.S8 Studies in
Pennsylvania® and Texas5' had similar results.

Medical disciplinary boards do a very poor job of regulating
physicians.

 New York: The New York Office of Professional Conduct
takes an average of 236 disciplinary actions annually
compared to an estimated 27,000 cases of medical
negligence occurring each year.

e A National Disgrace: An estimated quarter million
injuries and death resulted from medical negligence in
American hospitals in 1988. Medical disciplinary boards
in the U.S. issued an annual average of only 1,481
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serious disciplinary actions against physicians from 1987
to 1990.%

MEDICAL NEGLIGENCE INSURANCE — COSTS AND PROFITS

Medical Iliability insurance is less than 1% of the total cost of
health care.

e Premiums vs. National Health Care Costs: Insurance
companies argue that Iliability expenses are a primary
factor 1iIn skyrocketing health care costs. The facts
refute this allegation. In 1989, medical negligence

insurance premiums in the U.S. were $5 billion.%
National health care expenditures for 1989 were $604
billion.% Thus less than 1% of the national cost of
health care can be attributed to medical liability
premiums.

e The Texas Experience: A recent study commissioned by

the Texas Hospital Association, the Texas Medical
Association and the Texas Trial Lawyers Association
concluded that medical Iliability costs - insurance
premiums and damages from lawsuits — make up less than

1 percent of health care expenditures in Texas,
consistent with national findings. The study found that
reforming the medical professional liability system would
have minimal cost savings impact on the overall health
care delivery system iIn Texas.%

Losses Paid vs. National Health Care Costs:
Nationwide, only 43% of medical negligence insurance
premiums earned - $2.14 billion or one third of 1% of
the cost of health care — were paid out for all losses
in 1989.3 Insurers are retaining 57% of the premiums
earned.

Medical negligence insurance is highly profitable for both private
and physician-owned insurance companies.

« National Data: In 1989, the net profit of medical
negligence insurers in the U.S. was 27.9 cents for every
dollar of premium earned. From 1985 to 1989, 1insurers”
annual average profit on medical negligence insurance was
9.2% of premiums earned.® Between 1985 and 1990, the
net worth of medical Iliability Insurance companies more
than doubled from $835 billion to $1,691 billion.®

e Minnesota Study: A study of medical negligence closed
claims from 1982 to 1987 by the Minnesota Commerce
Commissioner found no increase in claim frequency, loss
payments and loss expenses. Yet, premiums tripled
resulting In a determination that St. Paul Companies -
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the nation®s largest medical liability insurer - was
substantially overcharging policyholders. St. Paul
agreed to refund $1.5 million to physicians in
Minnesota .Gl

e Physicians Sue Insurer For Excessive Premiums: In
1989, physicians in Colorado won a $4.1 million judgment
against PHICO Insurance Company. The court found that
the 1insurer created a sense of crisis and panic to
justify a large premium increase.& Physicians 1in
Virginia also sued PHICO for illegal conduct when the
company canceled thousands of doctors policies iIn 1986.

e Physician-Owned Companies: An investigation by the
Arizona New-Times revealed that MICA, a doctor-owned
company, paid out only 30 cents of every dollar it took
in. In addition, the company received a 36% rate hike 1in
1987. Despite a reduction in lawsuits iIn 1987 and its
own data showing claim frequency decreasing, the company
still projected increased lawsuits for 1988.

MEDICAL NEGLIGENCE RESTRICTIONS ARE NO SOLUTION

Tort restrictions will not resolve the problems of access to health
care.

e The Tail Wagging the Dog: Due to the high cost of
health care, a large number of Americans have no health

care coverage. Blaming medical [liability costs, which
are less than 1% of the cost of health care, for the
problem of health care access 1is ludicrous. Altering

less than 1% of the health care costs would have no
significant impact on the total cost of health care.&

e Reasons For Costs of Medical Care: There are numerous
reasons for the increased cost of medical care, including
technological advances, increases in population,
increased wages as well as general and medical inflation.
In a recent GAO report, medical liability costs are not
even mentioned as a contributing factor of 1Increasing
health care costs.®

e Restrictions on Compensation Don®"t Work: Conventional
wisdom about medical liability is not supported by the
facts. Limits on verdicts and attorney"s fees will not
curb the 1incidence of litigation. Nearly 80% of the
injured patients receiving liability compensation have
economic losses which exceed the compensation received.

This percentage is even greater for settlements. Limits
on compensation will only exacerbate the current short
fall. &
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STRAIGHT TALK ON MEDICAL MALPRACTICE
Separating Fact from Fiction

l. Introduction

Americans increasingly have focused their attention on a profound problem of national
concern - the escalating costs of our health care system. In 1990, the United States spent 12
percent of its gross domestic product (GDP) on health care.1This was more than twice as much
as the country spent on national defense and nearly twice as much as it spent on education. If
current trends go unchecked, the U.S. Congressional Budget Office estimates that health care
spending will increase to 18 percent of GDP by the year 2000.2

In response to this grim forecast, federal and state policymakers have proposed solutions
that would attempt to control spending and provide quality health care to all Americans. Too
often, however, the resulting debate has diverged from the real issues and instead focused on
America’s medical liability laws.3 The medical and insurance industries contend that America’s
medical liability system drives up health care costs by promoting unnecessary litigation and
"defensive medicine." Therefore, they claim, we need to "reform™ our liability laws to contain
costs.

These false arguments do not surprise attorneys who represent health care consumers. For
more than a decade, the medical and insurance industries have waged a public relations and
marketing campaignto foster the perception that America is awash in medical malpractice
lawsuits and outrageous jury verdicts. Neither claim is true, but the motb'e underlying this
campaign is obvious: to promote a reordered legal system that protects the ini ests of health care
providers and insurers.

Under the benign banner of "tort reform," the medical and insurance industries seek to:

. make it harder for injured health care consumers to bring lawsuits,
. make it tougher for consumers to prevail when they do, and
. arbitrarily limit the amount an injured consumer may recover, even after

ajudge or jury decides that the consumer is entitled to compensation.

These proposals are a direct assault on the Seventh Amendment’s guarantee that every
American has the right to trial by jury/’ They also would interfere with the fundamental principle
of federalism upon which our nation was founded.5 The framers of our Constitution never
intended that a national tort compensatijn scheme be established. Under federalism, the states
have developed their own tort compensation schemes, including medical liability systems, taking
into account the culture and history of the individual state. Differences among the states are a
source of pride and symbol of strength in our legal system.

1CBO, Economic Implications of Rising Health Care Costs 1 (Oct. 1992).

o d.

' See, e.g.. James S. Todd, "Reform of the Health Care System and Professional Liability," 329 New Eng. J. Med. 1733 (Dec.
2. ’993); Jessica Lee, "Malpractice: Big-ticket battle." USA Today, June 9. 1993. at 8A.

The Seventh Amendment states: "In Suits at common law, where the value in controversy shall exceed twenty dollars, the

r ’in of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-examined in any Court of the United
Stales, than according to the rules of the common law."

5The Tenth Amendment provides: "The powers not delegated to the United States by the Constitution, nor prohibited by it
to the Slates, are reserved to the States respectively, or to the people,”



The medical and insurance industries, however, have not been deterred from seeking
special treatment/’ Predictably, these industries have glossed over the alarming frequency and
often catastrophic results of medical malpractice. Their proposals fail to address methods of
reducing or eliminating malpractice and would have no effect on cost control. As a result, the
truth about medical malpractice has been distorted in the health care debate. It is essential,
therefore, to examine what effect, if any, medical malpractice litigation has on health, care costs.
It is equally important to understand the effects that some proposals would have on the quality
of care and, ultimately, health care consumers.

To that end, this paper separates fact from fiction by assessing the impact of medical
liability on health care costs and the quality of care. Further, this paper illustrates how medical
liability has a positive effect on the quality of health care. Finally, the paper offers proposals to
improve the quality of care by reducing the incidence of malpractice and suggests methods to
contain high insurance premiums experienced in some medical specialties.

1. Medical Liability Is NOT a Factor in Risimz Health Care Costs

Neither the cost of medical malpractice litigation nor so-called "defensive medicine" play
any appreciable role in health care costs. In fact, malpractice litigation accounts for less than 1
percent of total health costs. Instead, focusing on malpractice liability and defensive medicine
simply diverts attention from an insidious cost driver in America’s health care system: self-
dealing by the medical industry.7

A The Impact of Medical Liability on Health Care Costs

The impact of medical malpractice litigation on total health r-ve costs is illustrated
by considering the cost of medical liability insurance. In the event of malpractice, nearly all
health care providers are protected from liability by insurance. Insurers obviously do not pay out
all that they collect in malpractice premiums; in fact, the medical malpractice line is very
profitable.8

In 1991, insurers collected about $4.8 billion from health care providers for
malpractice insurance/7 These premiums equaled about 0.64 of 1 percent of national health care
expenditures of nearly $752 billion in 1991.M Thus, medical liability insurance contributed less
than 1 percent to national health care costs. In everyday terms, that amounts to 26 cents out of
a $40 office visit.

Given these facts, it is not surprising that the U.S. Congressional Budget Office,
an independent arm of Congress, concluded in 1992:

hironically, American physicians and lheir families already are the recipients of special licaimcnt dial is not available to oilier
citizens. "Professional courlcy,” the delivery' of health care at no charge or a reduced rate by physicians to other physicians and
their families, is offered and supported by almost all physicians in the United States. Mark A. Levy cl al.. "Professional Courtesy—
Current Practices and Attitudes," 329 New Eng. J. Med. 1627 (Nov. 25. 1993).

7 See discussion of physician self-referral infra p. 7.

9The National Association of Insurance Commissioners reported in 1991 that medical malpractice as a line had the highest
profit as a percentage of premiums. Losses paid by insurers in 1991 for medical negligence amounted to 0.3 1 percent (or 31 cents
out of every $100) of national health care costs, according to a specialty database prepared by A.M. Best Co. For a discussion
of insurer profitability, see p. 15.

9A.M. Best Co., Best’s Aggregates and Averages 109 (1992 ed.). By comparison. Americans spent an estimated S6.4 billion
on dog and cat food in 1991, or nearly $1.5 billion more than doctors spent on medical liability insurance that year. Pel Food
Institute, Fact Sheet (1993).

10 Health Care Financing Administration of the U.S. Department of Health and Human Services (1992).
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[Restructuring malpractice liability alone would not generate large

savings in U.S. health care costs.

[Mlalpractice premiums amount to less than 1 percent of national

health care expenditures. Thus, these premiums directly contribute

little to the nation’s overall health care costs."

Furthermore, restricting health care consumers’ rights and access to courts will not
eliminate the necessity of medical malpractice insurance. Since some level of malpractice
insurance would be required under even the most Draconian proposals, savings achieved through
such restrictions would amount to a small fraction of a demonstrably minuscule cost. Moreover,
any savings achieved through lower malpractice premiums would be pocketed by the medical
industry, not health care consumers.

B. State Experience with Medical Malpractice "Reform"

To understand the effect of medical liability changes Oll costs, policymakers should
consider the states’ experience with medical malpractice "reform." State efforts to control health
care costs by "reforming" liability laws have failed miserably. Unfortunately, these efforts have
simply cut back on health care consumers’ rights and remedies.

In 1975, Indiana sought to control health care costs by enacting a total cap Oll
damages. Injured consumers could recover 110 more than $500,000 (subsequently amended to
$750,000) for noneconomic damages such as pain and suffering and economic damages such as
medical expenses. However, this measure has done nothing to stem rising health care costs in
Indiana. Between 1980 and 1990. Indiana’s health care spending increased 139.4 percent -- which
was even higher than the national average increase of 138.7 percent.12 Instead, this measure has
forced the most severely injured consumers to seek public assistance when their damages exceed
the cap. The taxpayers of Indiana, rather than the wrongdoer, now ultimately bear responsibility
for the continuing care of injured medical consumers.13

Likewise, C lifornia attempted to harness escalating health costs in 1975 by
enacting MICRA (Medical ,njury Compensation Reform Act). Among other "reforms," this law
caps noneconomic damages at $250,000, eliminates the collateral source rule, allows health care
providers to require patients to waive their right to a jury trial in the event of malpractice, and
imposes a short statute of limitations. As in Indiana, these changes have not contained
California’s health care costs, which rose 143.9 percent between 1980 and 1990.4 Again, this
increase was higher than the national average. Moreover, malpractice premiums for doctors in
southern California increased from 16 to 337 percent, depending upon physician specialty,
between 1980 and 1986.15

The District of Columbia, in contrast to Indiana and California, has not enacted
comprehensive changes to its medical liability laws. Nevertheless, the per capita increase in
health care spending in the District between 1980 and 1990 was 108.4 percent, far below the
national average of 138.7 percent.0Given that malpractice litigation is such an insignificant pan

" CBO. supra note 1, at 27.

i: Lewin/ICF estimates as published by Families USA Foundation (Oct. 1990). Lcwin/ICF is now known as Lewm/VHI.
BFrank Cornelius, "Malpractice Damage Caps Won't Help,” Wall St. J,, Oct. 13. 1993. at A23.

" Supra note 12.

B5GAO, Medical Malpractice: Case Study on California 11 (Dec. 1986).

B Supra note 12.



of overall health care costs, it should surprise no one that states that have changed their liability
laws have not succeeded in containing health costs.

C. "Defensive Medicine"

Another key element in the campaign to change America’s medical liability system
is the elusive concept of defensive medicine. While defensive medicine is nearly impossible to
define or quantify, the medical and insurance industries assert that health care providers, fearing
potentir! liability, order unnecessary medical tests that drive up costs.

However, defensive medicine may simply be careful medicine: using the newest
testing to eliminate errors or rule out particular diagnoses; obtaining more consultations, second
opinions and referrals; taking better histories, keeping better records and scheduling more follow-
up visits. One study by two doctors notes:

Standards in most specialties of medicine have not been clearly

described, so that what might appear to be defensive medical

practice to one clinician may, to another, be quality medical

care. ¥

The American Medical Association itself concluded in 1975 that defensive
medicine is good medicine.

Generally, it is recognized that "defensive driving" is a good

practice for motorists to follow. Similarly, it appears that

"defensive medicine" is essentially beneficial for patients.|S

However, after surveying the political terrain, the AMA more recently has
concluded that it would be better served by decrying the costs of so-called defensive medicine.

Other members of the medical establishment remain skeptical about the very
existence of defensive medicine. Dr. William Ira Bennett, former editor of the Harvard Medical
School Health Letter, has written:

A common complaint is that the costs of "defensive medicine" are

also raised by the current fear of malpractice. This is hard to prove.

Thanks to the abundance of health insurance, neither doctors nor

patients are much deterred from spending money on excessive

testing. In reality, though, failure to order a Questionable test is the

basis for only a small minority of malpractice judgments: most

(other than slips and falls in the hospital) involve clearly wrong

procedures or diagnoses.19 (Emphasis added.)

7Laurence R. Tnncrcdi and Jeremiah A. Barondess. 'The Problem of Defensive Medicine," 200 Science 879 (May 26, 1978).

[HR.P. Bergen. "Defensive Medicine Is Good Medicine." 228 JAMA 1188 (May 27. 1974).

19 eVilliam IraBennett, "The Pluses of Malpractice Suits." N.Y. Times. July 24. 1988, at 31 (Magazine). See also Harvard
Mcdica' PracticeStudy, Patients, Doctors, and Lawyers: Medical Injury. Malpractice Litigation, and Patient Compensation in New
York 10 (Executive Summary) (1990). On the issue of defensive medicine, the Harvard researchers concluded:

Although physicians believed they practiced medicine defensively, they did not report
long-term changes in their practice patterns as a result of a specific suit. Thus, it was
unclear whether defensive medicine resulted from the malpractice environment or from
other factors such as advances in the science and technology of medicine, changes in
societal expectations as to what constitutes an appropriate level of mare, or changes in
Peer Review Organization (PRO), state and hospital requirements, cr a combination of
factors.



Nevertheless, the medical and insurance industries continually assert that defensive
medicine is driving up health costs. After polling physicians, the AMA Committee on
Professional Liability estimated that the cost of defensive medicine in 1983 was between $15
billion and $40 billion."0 More recently, researchers for the AMA’s Center for Health Policy
Research used the physician survey to arrive at two estimates of the cost of defensive medicine
in 1984: $13.7 billion and $12.1 billion.2L It is noteworthy that these latter figures include
physicians’ insurance premiums, in addition to defensive medical practices. By 1991, the AMA
estimated that defensive medicine cost $25 billion.2

Other studies, however, have concluded that the cost of defensive medicine is less
than compelling. In a report released by a group advocating malpractice reform,23 the consulting
firm Lewin/VHI estimated in January 1993 that changing medical liability laws could save $35.8
billion over five years in insurance premiums and defensive medical practices.2' Assuming the
accuracy of these figures for the sake of argument, these reforms puiportedly would save $7
billion a year in premiums and practice changes. Again, this is less than 1 percent of total health
care costs of almost $752 billion in 1991.

The facts, when separated from fiction, led the Congressional Budget Office to
conclude in 1992:

[MJuch of the care that is commonly dubbed "defensive medicine"

would probably still be provided for reasons other than concerns

about malpractice. Physicians have always sought to provide

patients with the best possible medical care at the lowest risks and

would continue to do so even without the threat of lawsuits.

Because much ot this "defensive care" helps to reduce the

uncertainty of medical diagnoses, it seems unlikely that physicians

would change their practice patterns dramatically in response to

malpractice reform.5

D. The Real Culprit of Mitih Costs: Self-Referral
As long as the health care debate focuses on medical liability and defensive
medicine, the medical industry can continue to deflect attention from self-referral practices that
drive up health costs. As Dr. Arnold S. Reiman, editor-in-chief emeritus of the New England

Journal of Medicine, has observed:
Self-referral is a prime example of the current and growing

encroachment of commercialism on medical practice. . . . [TJhis

P American Medical Association, Report of the Board of Trustees, "Study of Professional Liability Costs" 93-102 (Dee.
1983).

3l Roger A. Reynolds cl al., "The Cost of Medical Professional Liability," 257 JAMA 2776-81 (May 22, 1989).

B Medical Malpractice in Health Care Reform, Nov. 10. 1993: Hearings Before the Subcomms. on Health and the
Environment and Commerce. Consumer Protection and Competitiveness of the House Comm, on Energy and Commerce. 103d
Cong., 1st Scss. (statement of Dr. Joseph T. Painter, President. American Medical Association).

3l National Medical Liability Reform Coalition. In addition to the AMA and other medical associations, listed supporters of
thb coalition include Dow Chemical Company, the Health Insurance Association of America, the National Association of
Manufacturers the Pharmaceutical Manufacturers Association, and the U.S. Chamber of commerce.

3l LcwinAHI, Inc., Estimating the Costs of Defensive Medicine (Jan. 27, 1993).

PHCBO. supra note 1. at 27.
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3l Roger A. Reynolds el nl,, "The Cost of Medical Professional Liability." 257 JAMA 2770-81 (May 22, 1989).

:: Medical Malpractice in Health Care Reform, Nov. 10, 1993: Hearings Before the Subcomms. on Health and the
Environment and Commerce. Consumer Protection and Competitiveness of the House Comm, on Energy and Commerce. 103d
Cong., 1st Scss. (statement of Dr. Joseph T. Painter. President, American Medical Association).

3l National Medical Liability Reform Coalition. In addition to the AMA and other medical associations, listed supporters of
this coaiilion include Dow Chemical Company, the Health Insurance Association of America, the National Association of
Manufacturers, the Pharmaceutical Manufacturers Association, and the U.S. Chamber of Commerce.

3l Lewin/VHI. Inc., Esti ating the Costs of Defensive Medicine (Jan. 27, 1993).

B CBO, supra note 1, at 27.



issue reflects the increasing tension between professional and

business values.%

A growing body of evidence shows that a substantial purpose of "unnecessary"
tests is to increase the income of physicians. The Consumer Federation of America (CFA)
icoorted in 1991 that the most significant change in physicians’ practices during the 1980s was
the dramatic increase in self-dealing for ancillary medical services, including clinical laboratory
tests, PAP smears, X-rays and other imaging services.Z7 The CFA report found that doctors with
a financial interest in a lab ordered 34 to 96 percent more tests and, as a result, their prices were
2 to 38 percent higher and total bills were 26 to 125 percent more than those of independent
labs. 28

Not surprisingly, the profit motive plays a major role in self-dealing. At least five
recent studies of this practice show that self-referring doctors order testing up to eight times more
often than referring doctors, and self-referring doctors’ costs were up to seven and a half times
higher than when outside services were used.2

Compounding the problem of self-referral is the fact that medical consumers lack
the expertise to evaluate the necessity for testing. As a result, consumers have essentially no
voice in the decision to use doctor-owned services. Moreover, it is unrealistic to expect a medical
consumer, whose health is at stake, to vigorously question his or her doctor about the utility of
a medical test.

Doctors, not patients, are the consumers of medical testing services. When they
self-deal, doctors have interests on both sides of the same transaction, eliminating any market
supply/demand check on the process. Yet, the medical industry vehemently opposes measures that
would eliminate or regulate self-referral."” Thus, it has fallen on state legislatures to enact
statutes requiring physicians to disclose their financial interest in lab facilities to patients before
referral,2l or statutes that prohibit doctors from haviim financial interests in testing facilities.2
In addition, Congress has prohibited certain finan mil arrangements between referring physicians

M Arnold S. Reiman, "‘Self-Referral' -- What's at Slake?" 327 New Eng. J. Med. 1522-2-1 (Nov. 19, 1992).

77 Consumer Federation of America, Physician Self-dealing for Diagnostic Tests in the 1980s: Defensive Medicine v.
Offensive Profits 3 (Oct. 1991).

=1d. at 8-9.

19 Jean M. Mitchell and Jonathan H, Sunshine. "Consequences of Physicians' Ownership of Health Care Facilities - Joint
Ventures in Radiation Therapy,” 327 New Eng, J. Med. 1497-501 (Nov. 19. 1992) (joint ventures appear to have an adverse effect
on patients’ access to carc and increase the use of services and costs substantially); Alex Swedlow et al., "Increased Costs and
Rates of Use in the California Workers' Compensation System as a Result of Self-Referral by Physicians,” 327 New Eng. J. Med.
1502-06 (Nov. 19. 1992) (physical therapy initiated 2.3 times more often by self-referring physicians, while 38 percent of
magnetic resonance imaging (MRIs) by self-referring doctors was found inappropriate); Brr.ce J. Hillman ct al., "Physicians'
Utilization and Charges for Outpatient Diagnostic Imaging in a Medicare Population,” 268 J.aMA 2050-54 (Oct. 21, 1992) (self-
referring physicians ordered imaging examinations 1.7 to 7.7 times as often, and their charges were 1.6 to 6.2 times higher than
doctors who did not sclf-rcfer); Jean M. Mitchell and Elton Scott, "Physician Ownership of Physical Therapy Services," 268
JAMA 2055-59 (Oct. 21, 1992) (visits per patient were 39 to 45 percent highei in joint venture facilitcs, while gross and net
revenues were 30 to 40 percent higher in facilities owned by self-referring doctors); Bruce J. Hillman et al., "Frequency and
Costs of Diagnostic Imaging in Office Practice - A Comparison of Self-Referring and Radiologist Referring Physicians," 323
New Eng. J. Med. 1604-08 (Dec. 16. 1990) (self-referring doctors ordered imaging exams 4.0 to 4.5 more frequently and their
average charges were 4,4 to 7.5 times higher).

D Reiman, supra note 26. at 1523 (noting that six months after advising physicians to avoid self-referral, the AMA declared
self-referral to lie ethical as long as the patient is informed of the physician’s financial interest in the facility).

3l States that have enacted such statutes include: California, Kansas, Maryland, Minnesota, Missouri. Nevada, New Hampshire,
New York, Pennsylvania, Tennessee and Virginia.

B Georgin, Florida and Michigan have prohibited the ownership of financial interests in testing facilities.
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and clinical laboratories in response to the abuse of the Medicare system and physician

reimbursements. 1l
Again, when the facts are separated from fiction, it is clear that:

. malpractice litigation is not a factor in rising health care costs;

. medical liability "reforms" enacted in the states have failed to control
costs;

» defensive medicine is impossible to quantify and. in any event, contributes
little to overall costs; and

. self-referral adds significant costs to health care.

II. The Incidence of Medical Malpractice
For all their concern about medical liability, the medical and insurance industries have
failed to address the underlying cause of malpractice lawsuits: negligent medical care. Rather than
promote improvements in qur'ity of care or root out incompetent doctors, health care providers
and insurers have diverted public attention to medical liability laws and defensive medicine.
Meanwhile, medical malpractice injures and kills consumers each day, often with little
chance of being brought to public attention. Understandably, consumer groups have lined up
against proposals that would cut back on citizens’ rights rather than eliminate malpractice. The
consumer group Public Citizen observed in November 1993:
[Mjost attempts to address the problem of medical malpractice
have been embodied in attacks on victims and their right to recover
damages from negligent providers, not on solving the problem at
the source -- ensuring quality care and eliminating medical
negligence.¥ (Emphasis in original.)

A. The Dimensions of Malpractice
Althougn most health care providers are competent and well-meaning, medical
iT-'nracti' a America occurs far too frequently. The Harvard Medical Practice Study found that
.k state hospitals in 1984 there were more than 27,000 negligent adverse events,
ii. ‘luv. .early 7,000 deaths and almost 900 cases of permanent disability of more than 50
percent.3 Extrapolating these figures to the nation as a whole, medical researchers have
estimated that malpractice kills more than 80,000 Americans a year and injures hundreds of

thousands more.3%
As appalling as these figures are, they actually undercount the incidence of

malpractice because they are based only on in-hospital negligence. The Harvard researchers, for

1342 U.S.C. § 1395nn (1992).

3 Medical Malpractice in Health Care Reform. Nov. 10. 1993: Hearings Before the Subcomnts. on Health and the
Environment and Commerce, Consumer Protection and Competitiveness of the House Comm, on Energy and Commerce. 103d
Cong., 1st Sess. (statement of Pamela Gilbert. Director. Public Citizen's Congress Watch). Other consumer groups that have stated
their belief that malpractice reform might further harm injured consumers, while doing nothing to rein in costs, include the
American Association of Retired Persons. Citizen Action. Coalition for Consumer Rights and Center for Patients' Rights.

% Harvard Medical Practice Study, Patients. Doctors, and Lawyers: Medical Injury, Malpractice Litigation, and Patient
Compensation in New York 11-1 (1990).

P Patricia Danzon, an economist and expert on malpractice in the United Stales, estimates that only about 10 percent of
medical malpractice incidents result in a claim. Patricia Danzon, Medical Malpractice: Theory. Evidence and Public Policy
(Harvard University Press, 1985). Thus, if the AMA is correct in estimating that 42.000 malpractice claims were filed in 1983.
there would have been 420,000 malpractice incidents that year under Danzon's estimate.
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example, did not attempt to quantify the extent of malpractice in clinics or private practice.
Considering the number of negligence-related injuries and lawsuits actually filed, the Harvard
researchers estimated that only one in eight negligently injured consumers ever brings a claim.

The 80.000 deaths annually from medical malpractice are even more chilling when
put into perspective, Consider that —

. nearly 58,000 Americans were Killed in the Vietnam Warl7,

. about 43,500 Americans die annually in motor vehicle accidents'1g
. more than 15,000 citizens are murdered each year with a fireamrl,
. more than 12,000 Americans perish each year from falls''; and

. about 4,500 citizens drown annually."

Medical Malpractice in Perspective

58,000
43,500

15,000 12,000

Americans killed each Americans killed In Americans killed Americans killed each Americans killed in Americans who
yearhy malpractice Vietnam annually In motor year with firearms (alls annually drown each year
vehicle accidents

Unfortunately, the medical industry’s only response to the incidence of medical
malpractice has been to seek limits on injured consumers’ remedies and access to courts.
Reducing the risk of malpractice and disciplining negligent providers are not the medical
industry’s top priorities.

B. Hidden Malpractice

A great deal of information now exists about the quality of medical care, the
competence of doctors, and mortality and morbidity rates. Yet, the institutional bias inherent in
the medical industry shields most malpractice from public view. As a result, health care
consumers have little basis to make informed choices about health caie.

Malpractice is hidden at two levels. First, the medical culture protects its own,
enforcing an informal conspiracy of silence. Early on, new health care providers learn the
economic value of silence and the high price they will pay if they deviate from the norm.

Second, legislative and administrative actions shield much malpractice from ever
coming to public attention. Most peer review records are not open to the public, and accreditation

37 Eric Schmid. "Female Vietnam Veto.ms Welcomed Home," N.Y. Times. Nov. 12, 1993, at Al.
3B National Safety Council, Accident Fae.s - (1992).

37 FBI, Uniform Crime Reports (1992).

40 Supra note 38.



reports rarely see the light of day. The one major database that collects information on
practitioner quality of care, the National Practitioner Data Bank, is off limits to health care
consumers. Ever, doctors who want to make referrals are barred from obtaining information from
the data bank.

Thus, pervasive secrecy and an almost total absence of professional discipline
create an atmosphere that permits and fosters medical malpractice. Health care providers know
there is little chance they will be held accountable for negligent treatment.

The rare state medical board that does act against an incompetent physician often
finds that all it has done is encourage the physician to set up shop in another state. Incompetent
physicians can evade disciplinary proceedings in one state by simply packing their bags and
moving to another state.42

No one knows how many times medical boards have foisted bad doctors onto
health care consumers in other states in return for a physician’s promise to leave the original
state. Unfortunately, if an incompetent doctor agrees to leave a state, the board often will agree
to drop a complaint and the doctor’s record remains unblemished.

Consumers and their families must blindly trust the medical industry as they are
thrust into this information vacuum. In some instances, information about a health care provider’s
expertise may be obtained, but it is hard to get. More often, the competency of a doctor or
hospital is not questioned until after a patient has been negligently injured.

The medical industry essentially defends secrecy on the ground that health care
consumers wouid be misled by (i.e., are not smart enough to understand) quality-of-care data.43
However, Americans have proved time and again that, given adequate information, they are quite
capable of making extremely difficult choices. Patients who can choose between alternative
courses of treatment, which they clearly have a legal right to do, can surely make more effective
decisions when given access to quality-of-care information. Today, health care consumers are
never given that choice.

V. Medical Malpractice Claims Are NOT Exploding

Even though it is estimated that negligent medical treatment kills and injures hundreds
of thousands of Americans each year, claims and jury awards actually are declining. In addition,
studies show that juries am not biased toward plaintiffs nor do they render unjustified awards.

A. The Num#*jr of Medical Malpractice Claims
Over time, medical malpractice claims should increase as more Americans have
access to health care. This is because:

. the delivery of care becomes more efficient and doctors can treat more
patients daily;
. medical learning and technology advance so that doctors are held to a

higher standard of care (i.e., doing nothing or too little breaches the
applicable standard of care); and
the population ages, resulting in an increased need for care.

B See, e.g., Sandra G. Boodnian, "What You Can’t Know About Your Doctor," Wash. Post, Sept. 14, 1993. al 11 (Health
Section); Charlotte L. Rosenberg, "How Bad Doctors Dodge Discipline,” 62 Med. Econ. 240 (Mar. 18, 1985).

A Boodtnan, supra note 42. (This report notes that the AMA’s House of Delegates has voted to seek the abolition of the
National Practitioner Data Bank.)



Nevertheless, independent studies show that medical consumers do not bring
dubious claims and, in general, are reluctant to file lawsuits against health care providers. The
Harvard Medical Practice Study estimated that only one in eight negligently injured patients ever
brings a claim.41 The number of claims each year barely amounts to half of the deaths
attributable to medical negligence and constitutes a very small percentage of the total injuries.%
Thus, concluded the Harvard researchers: "|W|e do not now have a problem of too many claims;
if anything, there are too few."4f

1989 Trial Court Filings

-Torts: 1% *

* Tort tilings accounted tor about 950,000 casss or less than 1'% ol total tilings ol 98,464,551,
Sources: National Center lor Stale Courts. 1909: Deborah R. Hensler the RAND Insllitulo lor Civil Justice

Rather than increase, the number of malpractice claims has dropped at an average
annual rate of 8.9 percent since 1985.47 The AMA reported in 1992:

Claim frequency for all physicians was 7.7 claims per 100

physicians in 1990, as compared with 7.4 per 100 in 1989. While

the claims rate did increase between 1989 and 1990, that increase

was not statistically significant. In general, the results indicate a

leveling off in the claims rate in contrast to the increases of the

early- and mid-1980s.4s (Emphasis added.)

Likewise, the Minnesota Department of Commerce, in u omprehensive analysis
of all closed claims filed in Minnesota, North Dakota and South Dakota, found that the frequency
of claims had decreased between 1982 arid 1987. That study concluded:

It would appear.. . that the data does not substantiate the litigation

explosion asserted. Claim frequency has not changed measurably

' See also Stephen Daniels. The Shadow ol' Ihe Law: Jury Decisions in Obstetrics and Gynecology Cases 7 (American R:u
Foundation Working Paper No. 8806. 1989) (estimates that only one in 25 negligently injured patients ever brings a claim);
Deborah Hensler, Compensation lor Accidental Injuries in the United Stales 55 (RAND Institute for Civil Justice. 1991) (estimates
that one in 10 injured consumers seeks compensation from the tori liability system).

45 The AMA estimated that there were 42.000 malpractice claims in 1983. compared to the estimated 80,000 deaths each year
that are attributable in pail to medical negligence.

41 Harvard Medical Practice Study, supra note 35, al 11-4. <

47 Socioeconomic Characteristics of Medical Practice, Medical Professional Liability Claims and Premiums, 1985-1990, 23
(American Medical Association, 1992). In addition, the National Center for State Courts re|X>rtod a drop in malpractice suits in
lhe 1980s.

4S 1d.
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in the last six years. The 1987 frequency rate is actually less than

the 1983 rate. . . . Average payments actually appeared to be

decreasing over the period of study.44

Despite a decrease in claims frequency, the Minnesota study noted, physicians paid
about three times more for malpractice insurance in 1987 than in 1982.%

Another myth that evaporates under even minimal scrutiny is that indigent patients
are more likely to sue for medical malpractice than patients with greater economic resources. The
General Accounting Office (GAO) found in 1993 that poor patients actually bring fewer claims
than the general population and that awards to indigents "account for a relatively small share of
total hospital malpractice losses."5l

A more recent study corroborates the GAO finding. It concluded that poor and
uninsured patients are "significantly less likely to sue for malpractice. . . ."82 The authors noted
that their results suggest that proposed legislation shielding physicians who serve the poor from
malpractice suits should be reconsidered.

B. Jury Awards

Contrary to the assertions of the medical and insurance industries, malpractice
claims seldom result in jury trials. In fact, most studies conclude that 10 percent of claims or less
are tried.% Injured consumers receive compensation through negotiated settlements agreed to
by both sides in about 50 percent of the remaining cases. No compensation is received by
plaintiffs in 40 percent of cases.% Of the 10 percent of cases that go to trial, the evidence shows
that (1) juries are not biased against doctors and (2) awards are not unjustified or out of
control.

Plaintiffs often must overcome several hurdles, not the least of which is jurors’
generally favorable view of health care providers. If anything, plaintiffs bear an extra burden in
malpractice cases because jurors are suspicious of plaintiffs’ motives for suing and scrutinize
their actions more closely than those of defendants. Further, plaintiffs generally begin from a
weaker position since health care providers and insurers have vast resources. At least one court
has observed that medical malpractice litigation is "galaxies apart" from typical cases and

w Minnesota Department ol'Commerce. Medical Malpractice Claim Study. 19X2-1987. 17 (19X9).

50 Id. al 31.

MGAO, Medicare/Medicaid Benelicittries Account l'or a Relatively Small Percentage of Malpractice Losses 2 (Aug. 1993).

Helen R. Burstin el al., "Do the Poor Sue More? A Case-Cottlrol Study of Malpractice Claims and Socioeconomic Status,"
270 JAMA 1697 (Oct. 13. 1993).

M See, € Mark 1 Taragin. "The Influence of Standard of Care and Severity of Injury on the Resolution of Medical
Malpractice Claims." 117 Annals Internal Med. 7X0 (Nov. I, 1992) (about 12 percent of claims studied went to jury trial); Neil
Vidmar. "The Unfair Criticism of Medical Malpractice Juries,” 76 Judicature 11X (Oct.-Nov. 1992) (about 10 percent of claims
were eventually tried by a jury); Michael J. Saks. "Do We Really Know Anything About the Behavior of the fort Litigation
System -- and Why Not?" 140 U. Pa. L. Rev. 1147, 1212-13, 1226 (Apr. 1992) (fewer than 10 percent of medical malpractice
cases are tried); Brian Ostrom el al., "What Are Tort Awards Really Like? The Untold Story from the Stale Courts," 14 Law &
Pol'y 77 (1992) (authors conclude that only 9.8 percent of all medical malpractice claims go to trial); Minnesota Department of
Commerce, Medical Malpractice Claim Study. 19X2-19X7, 31 (19X9) (less than half of 1 percent (0.5) of till claimants were
awarded damages by a jury, while the likelihood of receiving any compensation was about 25 percent).

M Vidmar, supra note 53, at 118.

M Neil Vidmar, "Empirical Evidence on lhe Deep Pockets Hypothesis: Jury Awards for Pain and Suffering in Medical
Malpractice Cases," 43 Duke L. J. 217 (Nov. 1993) (the reputation ofjuries for reaching into the perceived deep pockets of health
care providers and giving excessive awards for pain and suffering is not warranted).



attorneys who represent medical consumers shoulder a heavy burden.5 It is not surprising, then,
that defendants win the majority of the malpractice cases.5

In addition, health care consumers do not benefit from large, unwarranted jury
awards. The facts, when separated from the fiction, show that the median award -- which
accurately reflects system-wide results —is far less than the anecdotal claims of the medical and
insurance industries. Moreover, awards are generally consistent with severity of injury. A New
Jersey study showed that the defensibility of the case and not the severity of the injury was the
predominant factor in whether any payment was made.3 The authors concluded: "Our findings
suggest that unjustified payments are probably uncommon."®

V. Medical Liability: A Force for Quality Health Care

By neglecting to police health care providers, the medical industry has failed to ensure
quality health care. State medical boards, which are underfunded and understaffed, have not
protected the public from negligent providers. Thus, without appropriate oversight, it has fallen
on America’s medical liability system to deter negligence/'T Medical liability, through the civil
justice system, has held bad doctors accountable for their mistakes and forced the medical
industry to recall or improve the safety of dangerous juoducts and bad drugs. Nevertheless, the
medical industry continually pushes for liability "reforms" that would reduce the only effective
deterrent to negligence.

State medical boards have failed to discipline negligent doctors. While over the years
disciplinary actions — license revocation, suspension and probation — have increased, they
actually have decreased proportionally due to the increase in number of doctors. In 1991, about
2,000 of the nation’s 615,000 licensed physicians —Iless than half of 1 percent —were sanctioned
by state medical boards.6 While the Harvard Medical Practice Study found 27,000 negligent
adverse events in one year in New York hospitals, that state’s Office of Professional Medical
Conduct averaged only 236 disciplinary actions a year between 1986 and 1990.6& Many of the
doctors who were disciplined were not even sanctioned for negligence, but for insurance fraud
or falsifying records.

In addition, the AMA acknowledges that 30,000 to 40,000 physicians are impaired by
alcohol or drugs.8 Yet, onl) about 200 doctors lose their licenses a year and that includes those

% Bnkcr v. Varda, -116 So. 2d 1190 (Fla. Disi. Cl. App. 1982).

s See, e.g.. Vidmar. supra nole 53. at 118 (in cases that were tried, juries ruled in l'avor of plaintiffs 20 percent ofthe time);
Taragin, supra note 53, at 782 (for the small number of cases in which there was a jury verdict, only 24 percent resulted in
payment to the plaintiff).

8 Taragin, supra note 53. at 783.

50 I1d. at 784.

40 On the deterrent effect of medical liability, economist and researcher Patricia M. Danzon has slated: "The advantage of
the tort system is that it provides a continual, ongoing system of ‘regulation by incentives." And it does not rely on enforcement
by the medical profession which, like any other profession, is notoriously reluctant to police its own members." Testimony of
Patricia M. Danzon, presented to the Committee on Labor and Human Resources, U.S. Senate, July 10, 1984.

6L Boodman, supra note 42. See also Sidney Wolfe et al.,, 10,289 Questionable Doctors 8 (Public Citizen HealthResearch
Group Report, Sept. 1993) (only 1,974 doctors out of 623,000 nationwide were disciplined in 1992).

63 Kevin Sack, "More Malpractice Than Lawsuits, New York Medical Study Suggests,” N.Y. Times, Jan. 29, 1990, at Al.

&6 Harvey F. Wachsman, "Doctors Who Maim and Kill and Get Away with a Wink and a Smile,” N.Y. Times, Aug. 25, 1989.
According to Dr. Arnold S. Reiman, editor-in-chief emeritus of the New England Journal of Medicine: "20,000 physicians . . .
for one reason or another probably ought not to be practicing medicine. They are either alcoholics, drug addicts, senile, criminals,
or simply incompetent physicians.” Richard Greene, "Quackus tyrannus," Forbes, Oct. 5. 1987, at 67.

14



who commit fraud or felonies.®4 On average, only 3.44 serious disciplinary actions are taken for
every 1,000 doctors.6b
When state medical boards do act, their investigations take years to complete. All the
while, negligent doctors continue to treat patients. The actions of state boards also can have the
unintended effect of spreading medical incompetence to other states by encouraging doctors to
flee to avoid discipline.@6 A General Accounting Office study of 181 doctors whose licenses
were to be revoked in Michigan, Ohio and Pennsylvania between 1977 and 1982 found that 33
simply set up shop in another state.6/ Some state boards have even agreed to dismiss a
complaint in return for the doctor’s promise to leave or quit practicing.
In this void of effective regulation, America’s medical liability system stands alone as a
check on the quality of care. As noted by one commentator in Hospital Practice:
It is sad but true that many physicians practice more carefully than
they did in the past because they have one eye on the potential
litigant.... If the courts and insurance companies and the fear of
malpractice become the most important disciplinary weapon in
medicine -- distasteful as the idea may be to physicians - so be
it.83
Even the AMA has acknowledged the beneficial effect of medical liability on improving
the quality of care.
For all of its ills, the tort system’s fault-based standard of care has
prompted hospitals, medical societies and, most notably, physician-
owned insurance companies to become very active in a variety of
endeavors to reduce the risk of patient injuries.®

VI. The Need for Malpractice Insurance Reform

The root of the medical industry’s push for liability "reform™ is the cost of medical
malpractice insurance. Premiums for high-risk specialties such as obstetrics and neurosurgery are
frequently cited as examples.

Without question, some specialties pay very high premiums. However, this insurance issue
is unrelated to malpractice claims. Even though some high-risk specialties have been hit with
large premium increases, the cost of malpractice insurance has remained fairly constant at less
than 1 percent of total health care costs. In the last few years, the cost of malpractice insurance
actually has dropped. For example, malpractice premiums declined 3.4 percent (or $4.8 million)
in 1991, and droppp ! 7.6 percent between 1989 and 1991.™ It is noteworthy that this decline
has occurred in stati . t have not changed their medical liability laws as well as in states that
have.

<l Wachsman, supra note 63.

6 Public Citizen Health Research Group, Comparing State Medical Boards (Jan. 1993).

06 Rosenberg, supra note 42.

67 Mk

M Robert S. Derbyshire, "Malpractice, Medical Discipline and the Public,” 19 Hosp. Prac. 209, 216 (Jan. 1984). See also
William B. Schwartz and Neil K. Koniesar, "Doctors, Damages and Deterrence: An Economic View of Medical Malpractice,”
298 New Eng. J. Med. 1282 (June 8, 1978) ("By finding fault and assessing damages against the negligent provider, lhe [civil
justice] system sends all providers a signal that discourages future carelessness and reduces further damages.").

£ Liability Wk., Mar. 5, 1990 (statement of Dr. James Todd, executive vice president of the American Medical Association).

70 Best’s Review, "Medical Malpractice,” 30 (Dec. 1992).
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Even with this decline in premiums, insurers’ profits have soared. The National
Association of Insurance Commissioners (NAIC) recently examined profitability by looking at
premiums earned, losses incurred and return on insurers’ net worth. For the medical malpractice
line, the most recent NAIC figures show $4.86 billion in direct premiums earned in 1991,
resulting in a total profit equal to 29.2 percent of the direct premiums earned (or $1.4 billion),
and a 15.9 percent return on net worth (or $773 million). According to NAIC, the total
investment gain in 1991 was $1.88 billion. Indeed, medical malpractice as a line has the highest
profit as a percentage of premiums at 29.2 percent of direct premiums earned, with the next
highest percentage being 15.6 percent realized by other liability lines.7.

Some high-risk medical specialists continue to experience outrageous premiums.
Nevertheless, the answer to this problem is not to restrict the rights of injured consumers, but to
address the following problems in the insurance industry:

A. Skimming of Risk. Even though competing insurers may have nearly equal shares
of the market, they have different percentages of associated risk. Doctor-owned companies set
up during the insurance "crisis" in the 1970s were insurers of last resort. They insured doctors
who could not obtain insurance from for-profit carriers. Consequently, doctor-owned carriers may
have, for example, 50 percent of the market in premiums, but a much higher share of risk.
Meanwhile, the for-profit carrier may have 50 percent of the market, but a much smaller
percentage of risk. This tactic, known as "skimming." results when for-profit carriers keep the
least risky groups or individual doctors for their own client base.

A way to solve this problem is to put all doctors into a unified pool from which
all malpractice insurers could write insurance based on their willingness to accept a proportional
share of risk. If doctors in this unified pool were risk-rated by a neutral agency (i.e., the state
insurance department), insurers could be required as a condition of licensure to take a percentage
of higher-risk doctors in the pool roughly equivalent to their share of the entire medical
malpractice market.

Under the "two-tiered" system now in place, for-profit carriers earn a substantial
income and saddle the doctor-owned companies with too much risk for their share of premiums.

B. Proliferation of Risk Categories. A related problem that boosts malpractice
premiums is insurers’ practice of dividing doctors into too many risk categories. This has resulted
in some specialties (e.g., obstetrics and neurosurgery) paying huge malpractice premiums, while
other providers pay very low premiums.

Malpractice underwriters have so fine-tuned the risk by the type of medicine a
doctor practices that they may have unwittingly destroyed the cardinal rule of insurance —
spreading the risk. In many states, underwriters have subdivided the medical community into as
many as 12 to 19 different specialties. Because of this proliferation of risk categories, there are
too few doctors in many of the specialty pools, such as neurosurgery. This is particularly true in
states where there is not a large physician population. Since negligence associated with
neurosurgery or obstetrics often results in a lifetime of continuing care, the cost of such injuries
is extremely high but is spread among only a small pool of doctors in the specialty pool.

The solution is to return risk categories to the way they were originally set up.
When there were only three or four categories, underwriters could put a doctor in high, medium

7L National Association ol' Insurance Commissioners, Report on I’rnfilahility by Line, by Stale (Dec. 1992).
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or low risk. By dividing the pool of doctors into a few groups, each pool has sufficient numbers
to allow the concept of insurance —spreading the risk among many insureds to permit affordable
premiums -- to work. This will not increase the total premium dollars collected, but it will
reallocate what certain classes of doctors pay.

If risk categories are reduced, specialists will see their premiums drop dramatically,
while general and family practitioners will experience a modest increase. However, this will
reflect the changing pattern of medicine over the past 20 years. Today, the general or family
practitioner accepts little or no risk in his or her practice. He or she refers risky patientsto a
medical specialist who has little in-depth contact with patients. So long as the support system of
specialists exists to take on the higher-risk procedures, the general practitioner ought to be willing
to subsidize a slight change in malpractice premium allocation. Such a change permits the general
practitioner to continue to access a specialized medical opinion in the high-risk case.

Medical associations do not like the idea of reallocating malpractice premiums
because it is a potentially divisive issue within the medical community. Nevertheless, such a
plan offers the best chance to alleviate the high premiums that certain medical specialists are now
forced to pay.

C. Lack of Experience Rating. When an insurer writes malpractice insurance, it does
not consider ti e claims experience of the individual doctor. By comparison, a poor automobile
driver will pay a higher rate, which takes into account his or her accident and driving record. Bad
doctors are not charged higher rates, and good doctors receive 110 insurance break because of
their competence. Lack of experience rating of malpractice premiums is unfair to good doctors
and untenable.

Since a few doctors often are responsible for a large share of malpractice claims
paid,72 insurers could deter malpractice by charging higher premiums to those most responsible
for losses.

This proposal not only makes sense, but also is good public policy. It is long
overdue. Basing premiums on claims experience will benefit medical consumers by deterring
malpractice and encouraging good medicine.

D. Qveireserving. Because medical malpractice cLims generally take a long time to
resolve, insurers establish reserves to cover their estimated future losses. Insurers label reserves
as liabilities, but reserves are held and invested until claims and claim expenses are paid.

Insurers primarily base estimated future losses on historical loss patterns. Each
year, estimates are adjusted when actual losses are compared to the estimated loss. If the income
from the investment of reserves is included in calculating the annual change in the industry’s
medical malpractice reserve estimates, insurers oveneserved by $1.4 billion between 1982 and
199173

This is not surprising when you consider how little insurers pay out in claims
compared to the amount they receive in premiums. When annual premiums collected are

:: See, e.g., Testimony of Blaine F. Nye from public meeting entitled "Academic Task Force for the Review of the Insurance
and Tort Systems" 169 (June 11. 1987) (less than 4 percent of doctors practicing in Florida in 1986 wen* responsible for
approximately 45 percent of paid claims to injured consumers); Miller el al.. Medical Malpractice: Crisis of Litigation or Crisis
of Negligence? (Health Resources, Inc., March 18, 1987) (less than 2 percent of all physicians practicing in Cook County, lllinois,
were defendants in 36 percent of malpractice claims Filed between 1972 and 1986).

A.M. Best Co,. Casualty Loss Reserve Development Series -- Medical Malpractice (1992).
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compared to actual annual losses paid, medical malpractice insurers paid out an average of only
$45.88 for every $100 in premiums collected between 1979 and 1991.74

VII. Restrictimi Patients* Ritzhts Is No Solution

In the current debate over health care, the medical and insurance industries are once again
pushing for changes to medical liability under the banner of "ton reform." But when fact is
separated from fiction, these "reforms"” would: (1) make it harder for injured medical consumers
to bring lawsuits, (2) make it tougher for consumers to prevail when they do, and (3) arbitrarily
limit the amount an injured consumer may recover, even after a judge or jury decides that the
consumer is entitled to compensation.

The medical and insurance industries’ "reforms™ are not intended to help consumers or
improve the system, but rather to shield health care providers from responsibility for their
negligent acts. As one commentator has noted, most of the empirical data on the medical liability
system

suggest[sj that the reforms that have generally been proposed
would advance none of the goals of the malpractice tort system and
would, in fact, exaggerate the system’s most fundamental
shortcomings (less compensation, larger gaps between losses and
compensation) and weaken the one thing it may get right
(deterrence).
Proposals that would do nothing to contain costs or improve the quality of care but which
would restrict injured consumers’ rights are:

A Federalization of Medical Malpractice. America has always celebrated its great
diversity. Our forebears recognized that the norm in one area may be perceived as unusual in
another. As a result, they balanced state and federal power, and secured states’ rights in the Tenth
Amendment to our federal Constitution. Tort law, of which medical liability is a part, has always
been a state issue and should remain so. The federal government should not become the arbitrator
of what historically has been a matter of state right.

B. Caps on Damages. Arbitrarily capping damages is unjust and further injures those
who have had the misfortune of being severely injured since their damages are most likely to
exceed the cap. As this paper has shown, damage caps have done nothing to control health care
spending in California and Indiana. Meanwhile, a jurisdiction that has not enacted caps —the
District of Columbia - has seen its health care costs increase at a rate below the national
average. Further, damage caps permit a negligent wrongdoer to evade accountability for his or
her acts. Ultimately, taxpayers must make up the difference when an injured consumer’s damages
exceed the cap.

C. Alternative Dispute Resolution (ADR). In its simplest form, ADR can expedite
litigation by providing a process for earlier settlements while still allowing a case to proceed
unfettered in court if a party is dissatisfied with the result. In that sense, increased use of ADR
can be beneficial, and ATLA supports programs such as court-controlled mediation and voluntary

71 A.M. Rest Co., Experience by Stale (by Line) (1992).
B Michael J. Saks. "Malpractice Misconceptions and Other Lessons About the Litigation System," 10 Just. Sys. J. 7 (1993).
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arbitration. But many ADR proposals are promoted as substitutes for trial by jury, contain
coercive penalties designed to force settlements or postpone the right to proceed in court until
ADR has been completed. These forms of ADR are unfair, costly and interfere with the right of
every American to have access to courts.

D. Mandatory Periodic Payments. Defendants who have been adjudicated as negligent
should not be permitted to keep the plaintiff’s compensation and dictate periodic payments. This
only results in a windfall for defendants, since they are able to invest and earn income on the
unpaid balance of an award. The injured consumer should receive this benefit. Moreover, there
should never be any delayed payment without full posting of security to ensure future payments.

E. Abolition of the Collateral Source Rule. Permitting defendants and insurers to
receive a windfall by requiring an injured patient to offset separately purchased benefits against
an award turns the justice system on its head. The medical and insurance industries charge that
plaintiffs "game the system" by receiving compensation in the form of an award and privately
purchased insurance, i.e., a "double recovery." However, very few plaintiffs receive double
recoveries. Further, there is no reason to benefit a wrongdoer simply because an injured consumer
had the foresight to secure benefits from a collateral source.

F. Caps on Plaintiffs’ Attorney Fees. Limiting plaintiffs’ attorney fees is a Trojan
horse intended to prevent injured medical consumers from retaining an attorney in the first place.
Moreover, limiting plaintiffs’ attorney fees while permitting defendants to spend unlimited sums
on legal representation is patently unfair to health care consumers. This proposal attempts to stack
the deck in favor of defendants.

VIIl. Proposals to Improve the System
The Association of Trial Lawyers of America has never opposed change that will protect
patients’ rights. Thus, \we advocate:

A Improved Quality and Safety of Medical Care. The cause of medical malpractice
is malpractice. Lawsuits would be greatly reduced if doctors would clean up the profession and
drug companies would stop putting profits ahead of patient safety. State medical boards need to
be strengthened. Performance audits and recertification for doctors, together with stronger
regulation of hospitals, should be required.

The walls of secrecy should be torn down so that consumers will have meaningful
access to reliable information concerning the quality of care -- particularly the National
Practitioner Data Bank and peer review results. In this way, traditional market forces can weed
out incompetent and dangerous health care providers.

Arbitrary limits on the liability system should be opposed or, where already
enacted, repealed. The system should be allowed to work.

B. Elimination of Physician Self-Dealing. Taken alone, this will have an immediate
and major impact on containing health care costs. As discussed in this paper, the medical
establishment has opposed elimination or regulation of physician self-referral and, therefore, it
generally has fallen on the individual states to try to limit or prohibit this costly practice.



C. Streamlining the Medical Liability System. At present, medical defendants obtain
a decided advantage by delaying case resolution. Two changes at the state level would expedite
case resolution:

1. Apply prejudgment interest in all medical liability cases. This would
provide an incentive for liability insurers to seek early resolution as opposed to dragging cases
out.

2. Develop a simplified system for handling small cases at the state level.
Many cases currently are not Filed because, given the medical and insurance industries’ resources,
litigation is simply too expensive. A simplified system for small cases would fill that void. It
should, at a minimum, have strict time limits to ensure speedy resolution of claims, and
simplified rules of proof and processes such as limits on experts and bans on costly discovery.

D. Reforming Malpractice Insurance. Necessary insurance reforms include compressed
rate classifications and mandated experience ratings. Insurers also should not be allowed to either
"skim" the risk or overreserve.

IX. Conclusion

Medical liability is a subject that has been driven largely by anecdotes and a public
relations campaign supported by enormous budgets. It is too important to the quality of health
care and the access to justice for millions of Americans to allow fiction to go unchallenged by
fact.

We hope this paper helps separate fact from fiction and, ultimately, that the public and
policymakers will realize that medical liability is not a factor in rising health care costs. Medical
liability contributes to the overall quality of health care of our nation. Further, we hope that the
health care debate will instigate reform - not regressive measures of self-protection, but true
reform that will secure equal justice for all.

ATLA
February 1994
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HOUSE COMMITTEE REPORT

)
(C)]
Date Referred: February 16, 1994 FURTHER REFERRALS: Labor & Commerce
Finance
Date of Committee Action: 3/c?
The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: HB 506
HOUSE BILL NO. 506 STUDENT LOAN PROGRAM

"An Act relating to student loans; to sanctions for defaulting on a student loan, including denial of a state
occupational license or disbursement of state money; and providing for an effective date.”

RECOMMENDATIONS: 0] the same title
be replaced with C-S to s Hagss 1 ] a new title

[ J have attached amer. 'ments(s)
[ 1 do pass
[ Jdo not pass
no recommendations
[ j individual recommendations

I ] additional referral to the Committee

ADOPTS: letter of Intent
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 306

1994 LEGISLATIVE SESSION

Revision Date: Dept AtTected: Alaska Commission on Postsecondarv Education

Title: An Act relating to student loans.to sanctions  DRU: Alaska Student Loan Corporation.

for defaulting on a student loan, including denial ofa state .... Component: Student Loan Proeram

S ponsor:

Requestor COMPONENT SERIAL NO. 218

Expenditures/Revenues
OPERATING EXPENDITURES FY95

PERSON/XL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0

FYO96 FY97 FY98 FY99 FYO00

0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGES IN REVENUES( 0.0 ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY 94) costs (S): 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS (Attach a separate page if necessary): Fiscal analysis of this bill is presented by bill section:
Section 1: this section directs Alaska Department of Commerce and Economic Development to withhold renewal of professional licenses
notice from ACPE that a person has defaulted on an Alaskan Student Loan. Estimated cost to the ACPE to provide such notice:

upon

FY95 FY96 FY97 FY98 FY99 FYOC
0.0 0.0 0.0 0.0 0.0 0.0

(continued on reverse)

Phone Number (%7) 'W

Prepared by: Douglas S. //anon

Division: Alaska Commission on Postsecondarv Education Date: 2/16/94
Approved by Commissioner Joe L. McCormick, Executive Director Dale: 2/16/94
Aucncv: Alaska Commission on Postsecondarv/Education

PREPARER TO PROVIDE ALL DISTRIBUTION GfefeES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call Governor’s Legislative Office

(Rev 10/93) 94fisno.xh/DBR Page | of 2
AK COMMISSION ON POSTSECONDARY EDUCATION - ZERO FIS%ZAL NOTE



HB 506 Analysis (continued):

Section 2: this section creates a variable interest rate that is tied to the cost of money.
NO Fiscal Impact. Zero (0) fiscal note.

Section 3: this section amends the provisions defining the actions of the Commission ifa loan is in default.
NO Fiscal Impact. Zero (0) fiscal note.

Section 4: this section provides for loan consolidation.
NO Fiscal Impact. Zero (0) fiscal note.

Section 5: this section changes eligibility for ASL if applicant has had a previous loan discharged through
bankruptcy proceedings.

NO Fiscal Impact. Zero (0) fiscal note.

Section 6: thissection provides for assignment of wages on a defaulted loan.
NO Fiscal Impact. Zero (0) fiscal note.

Section 7 and Section8:these sections amend the requirements for family education loans.
NO Fiscal Impact. Zero (0) fiscal note.

Section 9 and Section 10: these sections direct the Department of Adminstration to withhold payments on
person who have a defaulted Alaska Student Loan. See Section 1

NO Fiscal Impact. Zero (0) fiscal note.

These changes to the loan servicing will create significant opportunities for operational efficiencies and, more
importantly, enhance the collection efforts of the program and increase the flow of student loan receipts. The
following estimate of increased receipts as a result of these changes is based upon the following assumptions:
1) collection on defaulted loans increases 6 percent per year as a result of the assignment of wages,
administrations withholding of payments, and Commerce’s withhold renewal of professional licenses; 2) loan
consolidation will reduce the number of loans going into default by 15 percent; and 3) loan consolidation will
improve collection (accounts not going into default) by 2 percent per year.

Estimated increased revenues to the Corporation:
in thousands
FY95 FY96 FY97 FY98 FY99 FYO00

1) Increased collection vendor 250.0 259.1 282.8 308.8 337.2 368.1
2) loan consolidation 1.200.0 1.236.0 1.298.5 1.364.2 1.433.3 1.505.8
Total 14500 1,495 1 15813 16730 1.770.5 1,873.9

(Rev 10/93) 94fisno.xIs/DBR Page 2 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 506
1994 LEGISLATIVE SESSION

Revision Dale: 3/3/% Department: Commerce and Economic Dev.

Title: An Act relating to student loans;....including BRU: Occupational Licensing

denial of a state occupational license Component: Operations

Sponsor; House HES

Requestor: House HES COMPONENT SERIAL NO. 1844
Expenditures/Revenues (Thousands of Dollars)

‘OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 93 FY 99 FYOO
'PERSONAL SERVICES 42.7 427 42.7 427 427 42.7 i
iTRAVEL 0.0 00 0.0 0.0 0.0 00 |
:CONTRACTUAL 480 480 480 480 480 480 |
*SUPPLIES 10 10 10 10 10 10 j
*EQUIPMENT 8.0

(LAND &STRUCTURES

'‘GRANTS. CLAIMS

IMISCELLANEOUS

iTOTAL OPERATING 99.7 917 91.7 917 917

'‘CAPITAL EXPENDITURES
'‘CHANGE IN REVENUES 00 00 00 00 GO

FUND SOURCE (Thousands of Dollars)
11002 Federal Receipts

11003 GF Match

11004 General Fund

'1005 GF/Program Receipts

Other (Inter-Agency Receipts) 997 917 917 917 917
TOTAL 99.7 917 917 917 917
Estimate of any currentyear (FY 94)cost: $ None

POSITIONS

FULL-TIME 10 10 : 0; 10 10
PART-TIME 00 00 00 : 0.0 00
JEMPORARY 00 00 00: 00 00

jiANALYSIS: (Attach a separate page if necessary)

917

00

a7
a7

10
00
00

HB 506 amends AS 08.02 by adding a provision that would prohibit the renewal of an occupational or

business license if the licensee has failed to comply v-th repayment provisions of the student loan

program by the Alaska Commission on Postsecondary Education. Based on approximately 180

occupational licenses and 500 business licenses which may fall within the default category, the division

anticipates approximately 90 cases may result in hearings for refusal to issue a renewed license based on

this amendment. (Continued on attached page)

Prepared by: Pnone: 465-21 44
Division: Occupational Licensing ~', Date: 3/3/94
Approved by Commissionar: Paul Fuhs - hate: 3 /3/%$"/
Agency: Commerce and Econgi'hic Development

If

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For furthor distribution information, call the Governor's Legislative Office

Pago 1of 3



f FISCAL NOTE ANALYSIS

CON U 0 A
FOR BILL/RESOLUTION NO. HB 506

Under the provisions of HB 506, the division anticipates receiving a list from the Alaska
Commission on Postsecondary Education that will identify individuals within their respective
license program who are in default of student loan repayment provisions. Based on this list,
the division is required not to renew the license of the individual until notice is received from
the Alaska Commission on Postsecondary Education that the individual is no longer in
default.

Based on information received from the Alaska Commission on Postsecondary Education,
there were approximately 1,800 occupational licenses which matched their lists of student
loan recipients, of which approximately 10% (ISO licensees) were possibly in default. In
addition, there are 66,000 current business licenses of which approximately two-thirds are
held by sole proprietors, and possibly 500 of those licensees could be in default of the student
loan repayment provisions. Of these statistics, the division anticioates that at least 90 cases
will result in hearing over refusal by the division to renew a license. These hearings will
undoubtedly result in time and cost to the division. To effectively administer the division's
responsibilities under HB 506, the division will require funding for costs identified in this
fiscal note.

PERSONAL SERVICES
I - Paralegal | position, Range 13, PFT, located in Juneau $42.7

This position is anticipated to prepare the division's case against the licensee who has
requested a hearing. This position will coordinate with the State's AG's, work with the
hearing examiners to schedule the hearing, take the hearing examiners findings to the
licensing board if applicable, monitor licensees to ensure practitioners do not continue to
practice after a license has been refused renewal, and respond to public inquiries regarding the
case. This position will serve as liaison between this division and the Alaska Commission on
Postsecondary Education to administer and seek compliance of HB 506.

CONTRACTUAL SERVICES
Hearing Costs $45.0
Approximately 90 cases are anticipated to result in hearings at a minimum cost of $500.00

per case. Depending on the complexity of the case, the estimated cost of $500.00 per case
may be extremely low.



CONTI ION of FISCAL NOTE ANALYSIS

FOR BILL/RESOLUTION NO. ~ HB 506

CONTRACTUAL SERVICES, continued
Other Contractual Costs 3.0

Computer configuration management (to compare database lists), communication costs,
advertising hearings and licensing actions, etc.

COMMODITIES

Daily operating supplies 1.0

EQUIPMENT (one-time costs) 8.0

This funding will provide one-time equipment and office set-up costs for the one position.

TOTAL: 99.7

FUND SOURCE: The division anticipates funding to be provided via RSA (inter-agency
receipts) from the Alaska Commission on Postsecondary Education. Unlike the general fund
program receipts funding from licensing fees, the requirement in this bill does not relate to
regulation "of the profession”, and therefore, would not be acceptable to increase licensing
fees to fund activities under HB 506.

The division anticipates RSA funding for this program to be adjusted to actual on a yearly
basis after the first year of operation.

If the business licensing program is to be excluded from the requirements of HB 506, the
number of anticipated cases to result in hearings would be reduced. In addition, the need for
a full-time position would also be reduced, possibly to a half-time position.
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H/HESS ROLL CALL FORM

BILL DATE

TAPE NUMBER QU.*"S

SUBJECT OF VOTE "\Q \\T\fe
MEMBER YEA NAY ABS
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Comments on HB506
Prepared by
Department of Administration - Division of Finance
March 7, 1994

Three sections of the bill affect the Division of Finance; Section
6 which relates to assignment of wages and Sections 9 and 10 which

relate to withholding of disbursements made by the Department of
Administration.

Section 6:

We would want to point out the potential for problems associated
with student loan repayment taking priority over garnishments

already in effect for an individual. Employers typically have a
priority scheme fTor processing multiple garnishments and levies
with child support taking top priority in all cases. While we

cannot speak for all employers, the state"s practice iIs to process
garnishments and levies iIn the order in which received. Subsection
(© would alter that process by requiring the state to cease
withholding for garnishments already in place and instead begin
withholding for student loan repayment. Garnishments in place are
normally banking institutions or other third parties with a
judgement against an employee..

Sections 9 & 10:

We believe there are three possible approaches to implementing the
intent of these sections, each with a different impact.

1. As written, the bill charges the Department of Administration
with responsibility for performing the computer file matches
and subsequent research to make absolutely certain payments
are withheld from the right person.

2. Language could be included in Title 14 that has the same
effect as the current language but place responsibility for
research and identification of the right person on Post
Secondary Education. They would then notify the Department of
Administration of specific individuals for whom payments are
to be withheld.

3. Under language already in Title 9, Post Secondary Education
could get a court order to direct withholding of payments to
a vendor.

Option 2 or 3 are the preferred option from the Department of
Administration perspective. They do not create new work for which
a Tiscal note would be required. Option 1 creates new work 1in the
department and would require a fiscal note.
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Comments on HB506
Prepared by
Department of Administration - Division of Finance
March 7, 1994

Three sections of the bill affect the Division of Finance; Section
6 which relates to assignment of wages and Sections 9 and 10 which
relate to withholding of disbursements made by the Department of
Administration.

Section 6:
We would want to point out the potential for problems associated
with student Jloan repayment taking priority over garnishments

already in effect for an individual. Employers typically have a
priority scheme fTor processing multiple garnishments and levies
with child support taking top priority in all cases. While we

cannot speak for all employers, the state"s practice Is to process
garnishments and levies in the order in which received. Subsection
(©0 would alter that process by requiring the state to cease
withholding for garnishments already in place and instead begin
withholding for student loan repayment. Garnishments in place are
normally banking 1institutions or other third parties with a
judgement against an employee.

Sections 9 & 10:
We believe there are three possible approaches to implementing the
intent of these sections, each with a different impact.

1. As written, the bill charges the Department of Administration
with responsibility for performing the computer Tfile matches
and subsequent research to make absolutely certain payments
are withheld from the right person.

2. Language could be 1included 1ir. Title 14 that has the sam.e
effect as the current language but place responsibility for
research and 1identification of the right person on Post
Secondary Education. They would then notify the Department of
Administration of specific individuals for whom payments are
to be withheld.

3. Under language already in Title 9, Post Secondary Education
could get a court order to direct withholding of payments to
a vendor.

Option 2 or 3 are the preferred option from the Department of
Administration perspective. They do not create new work for which
a fiscal note would be required. Option 1 creates new work in the
department and would require a fiscal note.



March 7, 1994

Alaska House of Representatives
Health, Education and Social Services Commit-tee

Co-Chairs Reps. Con Bunde and Cynthia Toohev:

I would like to submit written testimony pertinent to
your consideration todav of HB 506. Student Loan Reforms. |1
am testifying on my own behalf and on behalf of the Alaska
State Chamber of Commerce. wnich stands in support of the
proposed reforms after adopting a resolution to that effect
at its October board meeting in Anchorage.

The provisions of HB 506 contain much-needed measures
to help lower the default rate and to insure that borrowers
in the program act responsibly as thev progress into their
careers after graduation.

Equally as importantly, the Dill would set a floating
rate, tied to the cost of tunas and administration of the
program, making future legislative revisions unnecessary as
the bonds that provide money to lend vary 1iIn cost.

Having attended sessions of the statewide student group
as a guest, while they considered this matter, |1 was
impressed with the resolve of the students to support tha
anti-default measures. They recogniZed that, while it might
bo some of their heads on the block one day. the concept was
an important one for the viability of the program and thB
sale of bonds in the private market.

Aside from general support of this bill, the one point
I want to make is that continuation of a healthy Alaska
Student Loan Program is an important public policy move for
the state, to encourage retention of our youth as workers
and business owners in a health Alaskan economy. The dollars
lent in this program return, in large part, to Alaska as
tuition and fees in both the UA system and at the private
colleges iIn our state. It’s a very positive way to inject
outside dollars into the state"s economy.

Thank you for taking the time to consider my testimony.

Steve Levinson, Managing Di rcctoi"/USA
Alaska European 8ales Co.

Box 930

Dillingham, Ak 99576
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e IR © WALTERJ. HOKEL. GOVERNOR

ALASKA COMMISSION ON POSTSECONDARY EDUCATION SOX 110505
JUNEAU. ALASKA 993/1-0505
PHONE (9071 465-2962
FAX (907) 586-4002

SUGGESTED AMENDMENTS TO 1-IB506

Restrict the impact of Section 1to persons licensed for professional and/or
occupational licenses only.

Provide the Department of Commerce and Economic Development with the
authority to require that applicants for professional/occupational licenses disclose their
Social Security Numbers to provide for tracking and eligibility determination
information.

Amend Section 4. dealing with loan refinancing, so that the weighted average of
the interest rates be rounded to the nearest tenth of a percent.

Amend Section 9, dealing with the withholding of State warrants, so that only
disbursement of payments for good and services provided by an individual contractor
would be withheld.

RE: Potential amendment to cap variable interest rate. 1fthe comminee seeks to
amend the bill to include an eight percent cap, that the cap be placed on the true interest
rate and not the rate as subsidized by the state through interest deferment.

RE: Questions regarding appeal/hearing proc ss. Commission statutes already
provide for an appeal process and Commission has in place a hearing process that is used
for borrowers who protest the garnishment of their Alaska Permanent Fund Dividend.
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Ford
3/4/94

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE BRICE

TO: HB 506

Page lines 6 - 14:

Delete all material and insen:

"(f) Except as provided in this secdon, interest on a loan made under
AS 14.43.090 - 14.43.160 is equal to the interest rate (1) paid in each year on bonds
issued by the Alaska Student Loan Corporation under AS 14.42.220; and (2) necessary
to pay a percentage of the administrative cost of the student loan program that is
represented by the loan; in determining a rate of interest under this paragraph, the
commission shall use a method that ensures that the rate of interest is as low as
spossible without precluding tne ability of the commission to administer loans made

under AS 14.43.090 - 14.43.160. Interest on a loan described in this subsection may

not exceed 15 percent a year.”
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February 20,1994

University of Alaska
CoalM tiM Of Stadsm ft L@a<dl@KS
OFFICIAL POSITION

Regarding

Student Loan Reform

The Coalition of Student Leaders of the University of Alaska accepts the
recommendations of the Alaska Commission on Postsecondary Education as Its
official position, except for the following modifications:

1. That in the first recommendation, we believe that the interest rates
for student loans should never exceed eight percent; and

2. Thatin recommendations four and five, provisions should be
included so that debtors in default can make appeals for exceptions

to these proposed measures.

Foriurther information,, contact:

Scott Otterbacher, Student Regent & Coalition Spokesperson, 373-4628, Fax 373-7363:
Brian Brubaker, Coordinator, 474-5214;
or Pat lvey, System Governance, 474-7323, Fax 474-5131



Section 4 (b): proposed language change

(b) Notwithstanding AS 14.43.120(f), if loans are consolidated under (a) of this
section, the consolidated loan shall bear annual interest equal to the weighted average of
the interest on the loans being consolidated, rounded to the nearest tenth of a percent.

Rationale: Currently, the bill reads “rounded to the nearest whole percent.” Rounding
up could mean the student pays a higher interest rate on the consolidated loan than he/she
would on the loans separately; while rounding down would mean that the state loses
interest due. By allowing interest rates on consolidated loans to be set in tenths of a
percent, the losses to either the state or the student are minimized,

For example, if a student wishes to consolidate loans amounting to 510,000, $7,500 of
which are at 8% and $2,500 of which are at 5%, the weighted interest rate is 7.25%.

Under the existing language, the state would have to consolidate the loans at 7%, thereby
losing .25% interest. Under the proposed language, the rate would be rounded to 7,3%.
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AMENDMENT

OFFERED IN THE HOUSE
TO: HB 506

Page 6, line 30, after "if:

Insert "the disbursement is due under terms of a written contract with that person and"



WALTER J. HCKEL, GOVERNOR

ALASKA COMMISSION ON POSTSECONDARY EDUCATION box i iosos

JUNEAU. ALASKA 99811-050S
PHONE (907] 465-2962
M X (907] 556-4002

SUBJECT: AN ACT RELATING TO TERMS AND CONDITIONS OF THE ALASKA STUDENT
LOAN PROGRAM

The following is a synopsis of the legislative reconimendations of the Alaska Commission on
Postsecondarv Education as included in House Lull 506:

1) Variable interest Rate. Recommend that AS 14.43.120 (f) be amended so that the annual rate
of interest on Alaska Student Loans will be set each year by adding to the true interest rate for that year's
tax exempt bonds an additional percentage designed to cover the administrative costs of the program.
Included in the amendment should be language mandating that the Commission insure that the effective
borrower interest rate be as low as possible without threatening their ability to properly service loans.

2) Restricted Loan Eligibility After a Write-off. Recommend that AS 14.43 be amended so that a
loan applicant would be considered ineligible to receive a new Alaska Student Loan for no less than five
(5) years subsequent to having any portion of a prior Alaska Student Loan discharged or written-off for any

reason.

3) Wage Garnishment. Recommend that AS 14.43 be amended to include a section authorizing
income withholding for borrowers in default on their Alaska Student Loan. The effect of this amendment
would be that any judgment or court order regarding a defaulted borrower must contain an income

withholding order.

4) Denial of State License Renewals. Recommend that AS 14.43 and .iS 08.01 be amended so
that borrowers in default on their Alaska Student Loans would be ineligible to renew an existing license to
do bus'ness or practice an occupation in Alaska until the Department of Commerce is notified by the
Commission that the applicant's loan account has been brought current.

5) Denial of State Warrants. Recommend that no State warrant shall be issued to a borrower who
is in default on an Alaska Student Loan. Any and all warrants resulting from business done with the State
would be withheld until the affected department is notified by the Commission that the applicant's loan
account has been brought current.

6) Refinancing Alaska Student Loans. Recommend that AS 14.43. be amended so that the
Commission could offer borrowers the option to collapse variable term loans into a single loan. The
interest rate on the refinanced loan would be the weighted average of all loans included. A married couple
may consolidate their individual loans if they agree to be held jointly and separately liable for repayment of
the refinanced loan regardless of the amount of their previously individual debts, and in spite of any future
change in their marital status. The loan is not dischargeable in the event that one spouse dies.

7) Expand Family Education Loan Eligibility. Recommend that AS 14.43. 750 and AS 14.43.740
be amended to remove the dependency requirement which would allow one family member to borrow on
behalf of another member of their immediate family, and to clarify' that it is the borrower only who must

meet the Alaska residency requirement.

SYNOPSIS OF LEGISLATIVE RECOMMENDATIONS BY ACPE
05-E53LH



POSITION PAPER ON HOUSE BILL 506

Alaska Commission on Postsecondarv Education
March 3, 1994

House Bill 506--an act relating to student loans and to sanctions for defaulting on a
student loan-has been introduced by the House Committee on Health. Education and
Social Services at the request of the Alaska Commission on Postsecondarv L 'ucation
(ACPE). The legislation has been crafted to address several significant problems
encountered in the administration of the Alaska Student Loan program: specifically, the
need to protect an eroding capital base by increasing loan repayment and by lending at
rates which reflect costs of capital.

This paper provides the context within which the bill should be considered as well as the
rationale for each of the sections.

BACKGROUND

The Alaska Student Loan Program (ASL) began in 1971 as a student assistance program
supported by the state General Fund. The program grew out ofa widely-expressed desire
that the state's new oil wealth be used, in part, to increase educational opportunities for
Alaska students. For the first decade and a half, the program was generously supported
by general fund appropriations. However, as oil prices and state oil revenues declined,
full state funding could no longer be assured and a separate state entity-the Alaska
Student Loan C “~rporation--was established by the legislature to raise alternative
financing in the form of tax-exempt bonding. Since the first bond sale in spring of 1988.
the Corporation has raised more than $250 million in private capital markets to support

student loans.

Over its 20 plus years of existence, the ASL program has undergone numerous legislative
changes:

e loan maximums have been raised from $2,500 to $5,500 for undergraduate study;
* Joan interest rates have increased from 5% to 8%;

» the loan repayment period has been extended from 6 to 10 years; and

« forgiveness benefits for those borrowers returning to the state have gone from 40%

to 50% and then to zero.

POSITION PAPER - ALASKA COMMISSION OF POSTSECONDARY EDUCATION



By and large, program changes from 1971 to 1986 were made to benefit students by
providing easier access to larger amounts of postsecondarv education aid. Although the
program was originally created as a revolving loan fund, provisions such as forgiveness
and interest subsidies while the student remained in school assured that the fund could
not continue without infusions of state support. In 1986. forgiveness benefits were ended
and interest subsidies were reduced in an attempt to cut back—but not eliminate-this

drain on state resources.

With the advent of private funding through tax-exempt bonds, the ASL began to shift
from a student-centered program to one responsible to bondholders. Loan conditions
which resulted in losses to fund principle or to earned interest-such as forgiveness
provisions and in-school interest subsidies-could be continued only with state general
fund appropriations to replace losses. Although such appropriations did continue through
FY92, the amount of the appropriation was never related to the losses incurred by
mandated loan conditions. Today, the fund receives no state support. Thus, the student
loan fund continues to expense forgiveness and interest subsidy benefits with no
compensating revenue source.

Bad debts are a further drain on the capital base. The program has succeeded in reducing
its default rates from the high levels of the mid-1980's; however, it continues to write off
a portion of its portfolio as non-performing. In addition, some loans must be canceled
because of death or disability of the borrower. The following table shows the annual and
cumulative effect of the forgiveness and write off provisions since the program

transitioned to bond funding.

Table 1
Losses to the Alaska Student Loan Fund

Fiscal Year Forgiveness Loan write offs
FY88 $5.612.5 $500.0
FY89 $6.050.6 $800.0
FY90 $6.598.2 §5.001.0
FYol $8.801.4 $6,426.3
FY92 $7,894.8 56,753.0
FY93 S7,675.9 58,454.8

Total 542,633.4 S27,935.1



A further erosion of the fund occurs because the statutorily-set interest rate on loans (8%
simple interest since FY87) has. until this current year, resulted in a gap between the
effective rate on loans and the true cost of capital. For a typical college student who
borrows for four years, the effective rate over all of the loans is 5.8% because interest is
deferred while the student is in school. The following table displays the difference
between the bond rates and the interest received on a four-year collegiate loan.

Table 2
Difference Between Cost of Capital
to Program and to Borrower

School Year True Interest Effective Interest Difference
Rate on Bonds Rate on (Subsidy)
4-year Loan
1988/89 8.4% 5.8% -2.6%
1989/90 8.1% 5.8% -2.3%
1990/91 7.3% 5.8% -1.5%
1991/92 6.7% 5.8% -0.9%
1992/93 6.0% 5.8% -0.2%
1993/94 5.5% 5.8% 0.3%

At the present borrowing rate, effective interestjust covers the cost of capital for the most
recent bond sale; however, it does eld allow the fund to recover any loan awarding and
servicing costs. In earlier days, administrative costs were supported by general fund
appropriations. Since FY88, however, these program costs have been taken from
program receipts--that is, from repayments on prior loans.

A recent legislative audit of the Alaska Student Loan Program1 recognizes the changed
fiscal situation of the program and the strains that earlier legislation and state policy have
placed on maintaining fund viability. The report recommends that the loan fund be
secured. The proposed legislation seeks to follow that recommendation by recognizing
the true cost of capital, accounting for reasonable administrative expenses and increasing
penalties for non-repayment of loans.

1Division of Legislative Audit, Alaska Student Loan Corporation Organizational and Operational
Efficiency and Alternatives, October 28, 1993 (Audit Control No. 05-4466-94). The findings were echoed
by the Legislative Research Agency in Privatizing the Alaska Student Loan Program, a January 4. 1994
research report prepared at the request of Rep. Mark Hanley (Research Request 94.068)



SECTIONAL ANALYSIS

Section 1 prohibits the Department of Commerce and Economic Development from
renewing an occupational or professional license if the licensee is in default on an Alaska
student loan. ACPE must notify the Department of defaulting borrowers.

Rationale: Borrowers who have received state support for education or training leading
to a occupational/professional license must honor their loan repayment obligations. The
legislation allows the original license to be issued in order that the borrower may earn the
income necessary to repay the loan. If repayment is not made in a consistent and timely
manner, however, the borrower should not continue to benefit from the state's investment.

Section 2 ties the interest rate on a student loan to 1) the cost of the private capital
backing that loan and 2) a portion of the administrative expense of disbursing and
servicing the loan. Under the legislation, the interest rate would be set annually by the
Commission, by a method that "ensures that the rate of interest is as low as possible
without precluding the ability nf the commission to administer loans."

Rationale: The present interest rate of 8% bears no relationship to either the interest paid
on bonds or the cost of running the loan program. Today's capital market provides a very
advantageous rate to tax-exempt bond issuers. Savings from low rates should benefit
students. Bv the same token, in times of higher rates, the costs must be passed on to the
borrowers if the fund is to remain sound. And. in all cases, loan interest rates must
include reasonable overhead costs. The legislation explicitly charges the commission to

keep these overhead costs to minimum.

Section 3 directs the Commission to notify the Departments of Administration and of
Commerce and Economic Development when a borrower is in default.

Rationale: Since these two departments are charged with withholding benefits from
defaulted borrowers, it is incumbent upon the Commission to provide timely notification

of default status.

Section 4 allows the Commission to consolidate a borrower’s or a married couple’s
loans. Married borrowers must agree to be jointly and severally liable for repayment and
the loan is not forgiven on the death of one of the borrowers.

Rationale: The existing loan portfolio is composed of loans of varying conditions and
interest rates, as shown in the following table.

4
SECTIONAL ANALYSIS - BY THE ALASKA COMMISSION ON FOSTSECONDARY

EDUCATION



Table 3
Loan Portfolio by Loan Conditions

Type of Loan Percent of Portfolio
3% interest 27%
8% with no grace year interest 13%
8% with grace year interest 60%

Each loan is accounted for separately. Borrowers are often confused by the billing
statement and by the apportionment of the monthly payment across the various loans. In
some cases, a borrower may choose to pay offa higher interest loan more rapidly than a
lower interest one. In order to split payment in such cases, staff must enter the payment
manually. Approximately one and three-quarters FTE staff time is directed to manual
posting of these payments each month. Because the loan consolidation provided in this
bill is optional on the part of the borrower, not all of these arrangements will be
eliminated. However, borrowers will be encouraged to take the option and a significant

decrease in special payments is anticipated.

Section 5 excludes from eligibility any borrower who has had a previous loan written off
by the Commission within the previous five years.

Rationale: Currently, a borrower can have a student loan written off if the borrower is
certified as 50% or more disabled by two doctors or if a loan has been discharged by a
bankmptcy proceeding. Nothing in present statute prohibits a borrower from applying for
and obtaining a new loan immediately. The proposed language would close this loop

hole.

Section 6 allows the courts to assign to the Commission a portion of a defaulter’s wages.

Rationale: wage assignment is a powerful tool for enforcing loan repayment. In many
cases, the threat of withholding wages is sufficient to encourage repayment. Where an
assignment has been made, the loan fund benefits from at least partial payments.

Section 7 applies the one-year residency requirement for Family Education (FEL) to the
borrower rather than the student. Current statutes require both the borrower and the

student to meet the requirements.



Rationale: The Commission frequently encounters situations where a separated or
divorced Alaskan resident parent wishes to borrower on behalfofa child for whom
he/she does not have physical custody. In these cases, the parent with custody is often
not a resident. The intent of the FEL program was to encourage parents to assist in
funding a child’s postsecondary education. FEL borrowers are generally very credit
worthy and the default rate on these loans approaches zero. Therefore, it is in the best
interests of the loan program to expand participation in this program to eligible Alaskans.

Section 8 deletes the requirement that an FEL loan can be made only on the behalfofa
child who has been claimed as a dependent for federal tax purposes.

Rationale: Many potential FEL participants wish to borrow for children who are no
longer claimed as dependents but who stiil need assistance in pursuing postsecondary
education goals. Additionally, some parents object to sharing federal tax information
with the iozu program. The proposed changes would further encourage family
responsibility and would provide relatively secure assets for the loan program without
violating the financial privacy of the borrower.

Sections 9 and 10 prohibit the Department of Administration from disbursing state funds
to persons who are in default on a student loan.

Rationale: Persons under contract to provide goods and services or who receive other
remuneration from the state should be c irrent on their obligations to the state. Together
with wage assignment and the denial of license renewal, the threat of withholding
payment puts borrowers on notice that the state takes repayment of student loans very

seriously.

CONCLUSION

The Commission supports HB 506 because it provides the tools for fiscally-responsible
management of the Alaska Student Loan program. Without the provisions of this bill, the
fund will continue to erode. With it will erode the higher education opportunities for the

coming generations of Alaskan students.



