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Summary Of California's M ICRA
The key provisions of MICRA are:

1. Limitation on Compensation of Injured Victims

MICRA places a cap of $250,000 on the amount of compensation paid to 
malpractice victims for their "non-economic" injuries.

Non-economic injuries include pain, physical and emotional distress and other 
intangible "human damages." Such damages compensate for severe pain; the loss 
of a loved one, loss of the enjoyment of life that an injury has caused, including 
sterility, loss of sexual organs, blindness or hearing loss, physical impairment, 
and disfigurement.6

The MICRA cap is not adjusted for inflation. In order to provide the same level of 
compensation in today's dollars, the cap would have to be approximately 
$630,000.7 Put another way, the $250,000 MICRA cap has decreased in value 
since 1975, when compared to the Consumer Price Index, to approximately 
$91,000.® Though health care costs -  hospital charges, medical fees, etc. -  have 
risen dramatically since 1975, compensation for non-economic damages has been 
frozen by the statute.9

Z  Abolition of the Collateral Source Rule

The collateral source rule prohibits defendants charged with negligence from 
informing the jury that the plaintiff has other sources of compensation, such as 
health insurance or government benefits, including social security and disability. 
The purpose of this long-established doctrine is to ensure that the jury holds the 
defendant responsible for the full cost of the harm the defendant caused by 
requiring the defendant to pay all the victim's expenses -  even if a collateral 
source has already paid them.

Application of another legal doctrine, known as subrogation, ensures that the 
collateral source rule does not result in "double recoveries" for injured victims. 
Under subrogation rights -  which are applicable to virtually all health insurance 
policies, government programs, and workers' compensation systems -  the third-

6 Economic damages, the other type of legal damages, compertMt* for wag* 'o h , doctor bill*, etc.
Intangible value* an routinely recognized, quantified and awarded by our courts. For example, courts have 
awarded monetary damagee to protect the value of corporate good will, art work and the right to maintain 
the view from a penthouse apartment

^ Baaed on the US. consumer index as published by the US. Dept of Labor, Bureau of Labor
Statistics.

8 Id.

9 Tom B rawler, "Unfreeze Pauwnd-Suffermg Damage*,’ L «  Angela*. D*ilv loumaL Nov. 4.1991.
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If the defendant enters bankruptcy or simply ceases to pay, the victims are forced 
to return to court and engage in another lengthy legal proceeding. Another 
problem is that an inflexible payment schedule leaves the victim without 
sufficient resources in the event that unanticipated medical or other expenses 
arise. This is most likely to occur in the years immediately following the injury, 
when the perir J;c payments are unlikely to cover the aggregate costs.

4. Mandatory Arbitration

MICRA provides that any contract for medical services may contain a provision 
for arbitration of any dispute regarding malpractice so long as it is disclosed. The 
malpractice victim's right to a jury trial may be completely foreclosed by such 
clauses, which are now routinely inserted in agreements patients must sign 
before receiving treatment. Most consumers are completely unaware of this 
restriction when they sign the legal forms in the doctor's office or at the hospital.

5. Statute of Limitations

MICRA imposes a short statute of Limitations for medical malpractice cases. 
Victims must file a malpractice suit within three years after the date of injury, or 
one year after the discovery or when the injury should have been discovered, 
whichever occurs first Actions by a minor under the age of 6 years must begin 
within 3 years or before his/her 8th birthday, whichever provides a longer 
period. Minors are required to bring suit while they are still minors (under 18).

There have been many instances in which malpractice involving children has not 
readily been detected or for which no action is taken initially because the family 
is unfamiliar with the legal system. Such cases are precluded by the statute of 
limitations.

6. Attorney's Fees

MICRA sets a sliding contingency fee schedule for plaintiffs' attorneys 
representing victims of medical malpractice. The fees are limited to 40% of the 
first $50,000 recovered; 33 1/3% of the next $50,000; 25% of the following 
$100,000, and 15%10 of any amount exceeding $200,000. MICRA does not limit 
the fees of the defendant's Lawyers.

This provision of MICRA discourages attorneys from taking the most severe 
malpractice cases. Combined with the cap on damages -  which proportionately 
reduces the plaintiffs' attorneys’ fees -  medicai malpractice cases have become 
prohibitively expensive for plaintiffs' attorneys to accept on a contingency basis.

Ax originally enacted* MICRA limited attorneys fees to 10% of any amount over 5200,000. This 
provision waa amended in 1987 aa pan of a "truce" between the California Medical Association and the 
California Trial Lawyers Association* during which panod no further amendments to MICRA were to be 
permitted.
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Growth in health care costs in California has been nearly identical to national 
growth rates. Appendix A also contains data which permit comparison of the 
growth m the California and national consumer pnce indices since the passage of 
MICRA.

Between 1975 and 1991, the California medical CPI rose 286%, 5% more than the 
national medical CPI, which grew 273%. The annual growth rate of the national 
medical CPI averaged 8.6%, while California medical CPI growth averaged 8.8%.

Per capita health care expenditures have been higher in California than in the 
nation since the passage of MICRA. Health care costs for California and the 
nation can also be compared by considering per capita health care costs and their 
growth. Based on expenditures and per capita cost data developed in Appendix 
B, Appendix C displays a comparison of California and U.S. health care 
expenditures on a per capita basis.

Per capita health care expenditures in California exceeded the national average 
every year between 1975 and 1991, by an average of 13% per year. California per 
capita expenditures were, on the average, $186 higher than in the United States 
as a whole each year between 1975 and 1991.

Hospital patient costs are higher in California than in other major states. 
Another accurate indicator of health care expenditures is the average hospital 
patient cost per adjusted day, which reflects outpatient as well as inpatient 
services. Hospital patient data is displayed for California and other industrial 
states in Appendix D.

In 1990, the most recent year for which data is available, California’s average 
hospital patient cost per adjusted day was the second highest of the state's 
studied; in 1985 and 1989, California's hospital patient costs were the highest.

Conclusion«. The health care consumer price index in California has increased 
since the passage of MICRA in 1975. Indeed, most indicators show that 
California's health care costs are as high or higher than the national average and 
that the rat* of growth of these costs has outpaced the nation since 1975.

This conclusion is confirmed by other studies. The General Accounting Office has 
noted that personal health care expenditures per capita in California were second 
highest in the nation in both 1982 and 1990,18.9% and 193% percent higher than 
the national average, respectively.12

l2 "Health Care Spending: Nonpolicy Factor* Account for Moet State Differences," US GAO, 
G A O / H R D  92-36, Fedruaiy 1992, p. 16-17.
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Between 1985 and 1990,16 medicai malpractice incurred losses as a percentage of 
health care costs averaged only 0.53% in California. Medical malpractice losses 
were only 0.24% of the state’s health care costs in 1990.

These data explain why MICRA has not affected overall health care costs in 
California, as documented in the preceding section. The amount which 
malpractice insurers expect to pay out for malpractice claims is a minuscule 
portion of California's total health care bill.

The ratio o f malpractice payments to California's total health care expenditures 
is similar to the national average. Appendix E also shows the "incurred losses'" 
reported by national malpractice insurance carriers as a percentage of the 
nation's overall health care expenditures since 1976.

The extremely small percentage of California health care expenditures for which 
malpractice incurred losses are responsible is very similar to corresponding 
national data. The total amount of claims paid D y  insurance companies each year 
from 1976 through 1990 for medical malpractice averaged 0.57% of national 
health care costs -  about 6/100 of a point more than in California (0.51%).

Medical malpractice incurred losses in California are consistent with national 
trends. Appendix E permits consideration of loss trends in Ca- )mia and the 
nation.

The amount of compensation insurers estimated they would have to pay for 
medical malpractice in California and nationally grew until the mid-1980's. 
Incurred losses then began to fall, both in absolute terms and as a percentage of 
health care costs.

Incurred losses associated with medical malpractice as a percentage of national 
health care costs decreased by more than 50% from their high of .82% in 1986 to 
.39% in 1990. This data traclo a similar study by the National Insurance 
Consumers Organization.17 The decrease was more pronounced in California -  
incurred losses as a percentage of state health care costs fell by about 63% from 
1936 (.76% of state health care coats) to 1990 (24%).

These data reveal that estimated malpractice losses, already a tiny fraction of 
health care costs nationally and in California, are now shrinking. As a percentage 
of health care costs, they have dropped dramatically since the mid-1980's.

10 As noted in Appendix E. the California data reflects an unusually large drop in the incurred losses 
reported by insurers for ch* last available year, 1991. For the macro noted, we have excluded the 1991 data 
in making thaee comparison* between premiums and loeacs.

17 "Medical Malpractice Insurance: 198S-1991 Calendar Year Experience," The National Insurance 
Consumer Organization, (NICO), March 1993. The NICO study obtained incurred loss data from 1986 
through 1991 from a recant NAIC report which made adjustments to previously reported annual data. To 
preeent consistent data from 1976, the data presented here was obtained directly from annual reports.
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After 1986, insurers' estimates of payments they will make to malpractice victims 
began to fall. However, MICRA is not responsible for the reduction, which has 
occurred nationally as well. The reason for this trend is uncertain. However it is 
likely related to the insurance companies' actions in the mid-1980's, which 
precipitated the insurance "crisis'' experienced throughout the nation during that 
penod. We will return to the subject of the insurance industry's role in the next 
section.

In any case, MICRA itself has not reduced, in absolute terms, insurers' estimates 
of payments they will make to malpractice victims in California. At most, 
MICRA may have lowered the insurers' estimates of payouts in California 
compared to the national average, as would be expected.

Finally, it must be noted that there is no data publicly available which would 
permit analysis of the size or kind of claims made by victims in the years after the 
passage of MICRA. The U.S. General Accounting Office, which has published the 
only available data on the subject, has noted that malpractice claims increased in 
Caii; :mia between 1980 and 1984 (the study was published in 1986).18 While we 
have aggregate information on losses expected by insurers, we do not know 
whether the number of claims rose or fell during these periods.

EG. Malpractice Premiums and 
MICRA'S Impact on Health Care Costs

As noted previously, MICRA was enacted in 1975 in response to rapid increases 
in the price of malpractice liability coverage sold to medical providers by 
insurance companies. Insurance carriers told physicians' groups that rates had 
increased because of the growth of lawsuits. Medical providers supported the 
measure as a way to lower health insurance premiums.

Today, advocates of placing similar restrictions on medical malpractice suits 
throughout the nation make the same claim. They say that malpractice premiums 
are a critical factor in skyrocketing health care costs, and that MICRA would 
lower insurance premiums throughout the nation, thus reducing overall health 
care costs. *

Implicit in these assertions are two assumptions: first, that insurance companies 
will pass-through to their policyholders the savings which result from reductions 
in the compensation insurers must pay to victims under such restrictions. If 
insurers experience fewer claims and their payouts to malpractice victims are 
reduced, premiums paid by medical providers should be reduced as a result. 
Otherwise, only insurance company balance sheets benefit from tort restrictions.

M ad ie il M a lp r ic t i f ; Ci «  S tudy on  C alifo rn ia , G tn o n l A ccounting Offic« (GAO), Doctmbor 1986.
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expenditures in both the United States and California after reaching all-time 
highs in the late 1980's.

In absolute terms, earned malpractice premiums in California rose 191% from 
1976 before reaching their high point in 1988. However, between 1988 and 1991, 
premiums dropped by 20%. The same pattern emerges nationally: premiums 
increased 331% between 1976 and 1989, the all time high, but by 1991 had 
dropped 5% from 1989.

Malpractice premiums as a percentage of heali care costs fell 58% in California 
-  from the high of 1.26% of state health expenditures in 1976 to 0.53% in 1991.

Nationally, malpractice premiums as a percentage of health care costs fell from a 
record high of 0.93% in 1988 to 0.65% in 1991, a drop of 30%.

As noted in Section n, insurance company losses on malpractice claims have 
fallen significantly in California and the United States. Theoretically, premiums 
would be expected to drop commensurably, and the drop would be expected to 
be reflected in the percentage of health care costs attributable to malpractice 
premiums. The data bear out some of these expectations, but reveal other trends 
worthy of comment.

The reduction in premiums has not been commensurate with the reduction in 
incurred losses. Comparison between the premiums charged by insurers and the 
incurred losses reported under the malpractice coverage they wrote reveals that 
insurers have not fully passed through to policyholders the savings that resulted 
from the reduction in incurred losses reported nationally and in California.

As noted in the preceding section, the insurers' estimates of payouts under 
malpractice liability policies have fallen since the mid-1980's, a phenomenon 
present both in California and national data and thus not a result of MICRA19 In 
California, incurred losses dropped 38% between 1988 and 1990,20 while earned 
premiums fell only 9% from their 1988 high to 1990.

Nationally, incurred losses fell 31% from 1988 to 1990. However, malpractice 
premiums fell only 3% during the same period.

Thus, insurers do not appear to be passing through to policyholders more than a 
small portion of the savings reflected in the reductions in losses. However, a 
greater percentage has been returned to California policyholders. The

See Section U for the discussion of this point

20 As noted previously and in Appendix E, the California data reflea an unusually large drop in the
incurred losses reported by insurers for the last available yeer, 1991. For the reasons noted, we have
excluded the 1991 data in making these comparisons between premiums and losses.
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The per capita malpractice premium in California has been higher than the 
national average in most years since the passage of MICRA. Another way to 
compare medicai malpractice insurance premiums between the U.S. and 
California is to consider the per capita malpractice premium, using the 
population size. Appendix H shows that per capita medical malpractice 
premiums in California have been consistently higher than the U.S. since the 
passage of MICRA, falling below the national average in 1991 by S2.02.

Premiums o f insurance companies are excessive in California and nationally. 
Appendix I displays the profits of insurers, as a percentage of premiums earned, 
for California and the United States.

As noted above, the recent drop in malpractice losses has not been accompanied 
by a commensurate drop in malpractice premiums. Appendix I confirms the 
suspicion raised by the prior data. It shows that insurance carriers writing 
medical malpractice liability policies in California — many of them non-profit 
carriers24 — are charging excessive premiums. A strong indication that medical 
malpractice premiums are overpriced is revealed by the loss ratios — the amount 
estimated as losses shown as a percentage of premiums sold. Carriers which sell 
medical malpractice policies in California had an average loss ratio of 36% in 
1990. Put another way, these carriers paid out only 36 cents for every $1 in 
premiums they took in.25

Profits of the national carriers are also excessive. However, California carriers' 
profits are more excessive.

Conclusions. The data presented show that medical malpractice premiums are a 
negligible component of overall health care costs in California and in the nation. 
Regardless of MICRA’s impact on premiums, imposition of such restrictions 
would be irrelevant to the total costs of the system.

This conclusion is confirmed by other observers. The National Insurance 
Consumers Organization (NICO) concluded that, since 1976, "the cost of 
malpractice insurance, nationwide, has actually been steadily declining as a 
percentage of total health care costs."26 Similarly, a recent report by the 
Congressional Budget Office (CBO) noted that the total cost of malpractice

24 Non-profit doctor owned companies control virtually the entire malpractice insurance market in

California, in contrast to the dominance of private for-profit insurers before 1975.24 Thafc' "bed-pan' 
mutuals, as they are called, were established by medical providers several yean after the passage of MICRA, 
when the reduction in malpractice premiums promised by the private insurers did not materialize. The 
mutuals are capable of offering lower rates than the private insurers because they are not run for profit and 
because they emphasize risk avoidance procedures which encourage safe medical practices.

^  Note that 199Vs unusually low losses, mentioned elsewhere, allowed California malpractice
insurers to achieve a 9% loss ratio.

26 Medical Malpractice Insurance 1985-1991 Calendar Year Experience," The National Insurance
Consumer Organization, (NICO), March 1993.
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IV. Defensive Medicine
Supporters of MICRA contend that the data on premiums, claims and health care 
costs addressed above do not provide a full picture of the impact of malpractice 
claims on health care costs. They say that the real impact of malpractice suits on 
the health care system is the practice of "defensive medicine," that is, procedures, 
tests or even surgeries, otherwise unnecessary, but undertaken by practitioners 
solely to avoid malpractice suits by patients.30

Recently, the cost of "defensive medicine" was estimated to be S36 billion 
nationally.31 Proponents of MICRA argue that tort restrictions will save billions 
of dollars by making "defensive medicine" unnecessary.32

If the proponents of tort restrictions are correct concerning the application of 
laws to restrict malpractice victims' rights, the practice of "defensive mediane" in 
California should have been sharply reduced, if not eliminated, by the passage of 
MICRA.

It must be noted preliminarily that "defensive medicine" is virtually impossible 
to quantify. The AMA itself has defined "defensive medicine" as "doing more 
diagnostic tests, sticking with the safest possible treatments, telling patients more 
about treatment risks, and keeping more complete records."33 Obviously, such 
practices could equally be used as the definition of "high quality medical care." 
Indeed, the most recent report on the subject released by the AMA noted that 
estimating the cost of "defensive medicine" is "subjective" and "dependent on a 
variety of assumptions."34

MICRA has not limited "defensive medicine" in Califomia, according to th e  
most reliable indices. An empirical way to measure "defensive medicine" is to 
look at high-profile, costly procedures that are acknowledged by medical 
authorities to be susceptible to overutilizatiorL

Cesarean sections are an excellent procedure to study because of the breadth of 
the data and the cost impact of a c-section compared to a vaginal delivery. In 
1991, for example, the average costs for cesarean and vaginal deliveries were 
$7,826 and $4,720, respectively.35

"Malpractice: A  Straw Man,' Consumer Rape-ra. July 1992. p. 41

Mika Snidar, * Dafwuiva Madicnv* adds $36 billion to BUI,' USA Today. February 3,1993.

'Estimating the Coat* of Dafaneiva Madkina," Lawm-VHl Inc., January 27,1993.

"Malpractice: A  Straw Man.* Connumar Reports. July 1992, p. 44

■Estimating the Coats of Defensive Medicine," Lawin-VHL Inc., January 27,1993, p. 1.

Reuters News Service, April 23,1993.



"defensive medicine," MICRA has not deterred the practice of such "defensive 
mediane" in California.

The c-section rate is no different in states with or without \QCRA-type caps on 
malpractice damages. Data in Appendix K confirm this conclusion. The data 
compare c-section rates in states with and without caps on awards for pain and 
suffering arising from medicai malpractice. Additionally, the Appendix utilizes 
data provided by the Public Citizen Health Research Group to determine the 
number of '’unnecessary’' c-sections. In the Public Citizen report, researchers used 
10-12% as a proper c-section rate for a state and designated as unnecessary those 
c-sections occurring above this 12% rate.40

First, the data show that states which have imposed a cap on pain and suffering 
have as high a rate of cesarean sections as those states that do not have restrictive 
caps.

Second, the data show that the rate of unnecessary c-sections is virtually identical 
in states with or without caps on awards.

Conclusions. Proponents of MICRA assert that "defensive medicine" is a direct 
result of the tort system. They claim that restrictions on malpractice suits will 
lower health care costs by obviating the need for "defensive medicine."

However, this contention is without merit, according to a review of data 
associated with one procedure which is often said to reflect physicians' fears of 
malpractice suits: the cesarean section. Data show that tort restrictions in 
California and other states do not reduce the use — or misuse -  of c-sections 
compared to other states.

As the claims of medical providers ate subject to greater scrutiny, the validity of 
the concept of "defensive medicine" has been questioned-

It has been pointed out that what may be termed defensive medicine may simply 
be high quality care,41 which saves consumers money in the long run and avoids 
malpractice- The Congressional Budget Office concluded that much of what is 
dubbed "defensive medicine" is standard medical care that would be provided 
anyway.42

Physicians have always sought to provide patients with the best 
possible medical care at the lowest risks and would continue to do

40 Sidney Wolfs, 'Cesarean and Hysterectomy Statistics," Woman s Health Alan Public Citizen 
Haalth Research Group, 1991, p. 96.
41 "The Problem of Defensive MaHirina Science Magazine. Mav 1978. Vol. 200. P. 879.

42 Economic Implications of Rising Health Csra Cosa. Congressional Budget Offict, October. 1992, p, 
27.
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The CPI v. Health Cara Costs In California and U.S., 1975 TO 1991, (1902-84 = 100)

CA CPI
%  Growth 
CA CPI

Cum. Growth 
CA CPI CA CPI

%  Growth 
CA CPI

Cum. Growth 
CACPI U.S. CPI

%  Growth
U.S. CPI

Cum. Growth 
U.S. CPI

Yaw- All Hams AH Hams All items Medical* Mad leal Mad leal Medical Modical Medical
1975 523 — — 466 — — 475 — ...

1976 550 6 31% 6 31% 518 11,16% 11 16% 520 9 47% 9 47%
1977 596 *• 7.19% 13.86% 568 9 65% 21 89% 57 0 9 62% 20 00%
1978 64.4 8.05% 23 14% 61 8 8.80% 32.62% 61 0 8 42% 30 11%
1979 71.3 1Q.71% 38.33% 677 9.55% 45 28% 675 9.22% 42.11%
1980 824 15.57% 57 55% 752 11.08% 61.37% 74 9 10 96% 57 68%
1981 91 4 1092% 74.76% 632 10 64% 70.54% 82 9 10 68% 74.53%
1982 97.3 6 46% 88 04% 938 12.74% 101.29% 92 5 11 58% 94.74%
1983 98.9 1.64% 89.10% 1007 7.36% 116 09% 1006 876% 111 79%
1984 105.2 6.37% 101.15% 1055 4.77% 126.39% 1068 6 16% 124 84%
1985 106.6 3.23% 107 65% 111.4 5.59% 139 06% 113 5 627% 138 95%
1986 112.0 3.13% 114 15% 119 6 7.36% 156 65% 1220 7 49% 156 84%
1987 116 6 4 11% 122 94% 129.2 8.03% 177 25% 130.1 6 64% 173 89%
1988 121.9 4 55% 1331.08% 139.5 7.97% 199.36% 1386 6 53% 191.79%
1989 1280 500% 144 74% 152.1 9 03% 226 39% 1493 7 72% 214 32%
1990 135.0 5.47% 156 13% 165.7 8 94% 255 58% 1628 9 04% 242 74%
1991 140.6 4.15% 168.83% 179.8 8.51% 285.84% 177.0 8.72% 272.63%

Avg. % 
Growth:

6.43% 8.82% 8.58%

Source: U.S. Dept, of Labor, Bureau oi Labor S ta tistic  s, AH Urban Consum ers: C a lifo rn ia S ta tis tica l A bstracts; ^California M edical CP I derived 
from an average of Medical Care CPI for Los Angeles San Francisco, and San D iego m etropo litan areas.
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M e th o d  H?.. U se  a  19 8 6  e s t im a te  p u b l is h e d  by  th e  C a l i fo rn ia  A lm a n a c  a s  a  b a s e lin e  fo r  e x tra |H ila tio n . A ccord ing  in I lie 
C alifo rn ia  A lm an ac  (5 th  E d itio n , 1 9 9 0 . C a lifo rn ia 's  p erso n a l hea lth  caru  ex p e n d itu re s  am o u n ted  to $52.5 b illion . D u rin g  that sam e 
year, p e rso n al h ea lth  c a re  e x p e n d itu re s  in  the  n a tio n  w ere e s tim a ted  to  he 88 .1%  o f  to ta l hea lth  ca re  ex p en d itu res  lo r  the nation .

T o  ca lcu la te  to ta l h ea lth  c a re  e x p e n d itu re s  in C a lifo rn ia  for each  y ea r u n d e r th is m ethod :

1. A ssu m in g  th a t the  n a tio n a l ra tio  o f  p erso n a l/to ta l hea lth  c a re  ex p e n d itu re s  (8 8 .1 % ) ap p lies  to  C alifo rn ia , C a lifo rn ia ’s to tal hea lth  
ca re  ex p en d itu re s  fo r  1986 w ere  $ 5 9 .5  b illion .

2. N ext, u s in g  p o p u la tio n  d a ta  fo r C a lifo rn ia  and  the n a tio n , C a lifo rn ia ’s  to ta l hea lth  ca re  ex p en d itu re  figure fo r 1986 is tran sla ted  to  a 
per ca p ita  b asis . T h is  w ill a llo w  u s to  d ev e lo p  the  p ercen tag e  by w h ich  C a lifo rn ia ’; total health  ca re  ex p en d itu res  e x c e e d  the n a tio n ’s 
in that year. E s tim a te d  to ta l p e r  c a p ita  h ea lth  c a re  ex p en d itu re s  in C a lifo rn ia  in l9 l.o  w ere  1 16.29%  o f  the n a tio n 's  p e r cap ita  
ex p en d itu res , o r  ab o u t 16%  h ig h er.

3. A ssu m in g  th a t C a lifo rn ia ’s  to ta l p e r  cap ita  h ea lth  c a re  ex p en d itu re s  a re  1 16.29%  o f  (he n a tio n ’s  each  year, C a lifo rn ia ’s  to tal hea lth  
c a re  ex p e n d itu re s  e a c h  y e a r  can  b e  ca lc u la ted  by  m u ltip ly in g  the  n a tio n a l p e r c a p ita  am o u n t by 1 16.29% . (In o th e r w o rd s , the national 
to tal e x p e n d itu re s  a re  a d ju s te d  fo r  p o p u la tio n  g row th  an d  then  m u ltip lied  by 1 16.29% ).

4. F ina lly , th e  p e r  c a p ita  n u m b e rs  a re  tran sla ted  back  in to  to tal d o lla r  ex p e n d itu re s  by m u ltip ly in g  the per cap ita  figu res by  the 
popu lation  fo r each  y ea r.

Note: T h is  c a lc u la tio n  d e p e n d s  o n  o n e  k e y  a ssu m p tio n : that C a lifo rn ia 's  p e r c a p ita  h ea lth  ca re  ex p en d itu res  are a lw a y s  1 16.29%  o f  the 
national fig u re . S in ce  c o s ts  h av e  b een  in c reasin g  in  C a lifo rn ia  in recen t y e a rs  (see  the C P I data  in A ppendix  A ), th is a ssu m p tio n  
p robab ly  y ie ld s  a  lib e ra l e s tim a te  fo r  y ea rs  p r io r  to  1986, an d  a co n se rv a tiv e  e s tim ate  fo r su b seq u en t years.

M e th o d  # 3 . U se  th e  a v e r a g e  o f  th e  m e d ic a l C P I  a v a ila b le  f o r  th r e e  m e tro p o l i ta n  a r e a s  in  C a l i fo rn ia  to  e s t im a te  th e  m e d ic a l 
c a r e  C P I  f o r  C a l i f o rn ia .  U sin g  the  m eth o d  d esc rib ed  u n d e r #2 ab o v e , th e  to ta l an d  p erso n al per cap ita  ex p en d itu res  can  be ca lcu la ted  
fo r each  year. T h e n  u se  C P I d a ta  to  ad ju st the  fig u res  ea ch  y ea r fo r in fla tio n .

T o  ca lcu la te  to ta l h e a lth  c a re  ex p e n d itu re s  in C a lifo rn ia  fo r e a c h  y ea r u n d e r th is  m ethod :

1. U tilize  th e  M ed ica l C P I d a ta  c o n ta in e d  in A ppend ix  A to ad ju s t the p e r cap ita  d a ta  each  year.
2. T ran sla te  the  p e r c a p ita  n u m b ers  b ack  in to  to ta l d o lla r  e x p e n d itu re s  by  m u ltip ly in g  the per cap ita  figures by the p o p u la tio n  for each  
year.

APPENDIX B -  Con’t



Comparing th® Annual Dollar and %  Qrowth In Par Capita Health Caro 
Expenditures, U.S. and CAr 1875 to 1991

US
%
US CA CA

Haatth Actual Health Actual
Caro Growth Caro Growth

Expand. A n n u a l ly Expend. Annually
Par Cap. (in$) Par Cap. (to $)

1975 $617 $731 - -

1076 $700 $83 $822 $92
1077 $783 $83 $913 $91
1970 $872 $89 $1,008 $95
1979 $967 . $96 $1,113 $105
1980 $1,101 $134 $1,255 $142
1981 $1,265 $164 $1,423 $167
1982 $1,408 $143 $1,591 $166
1983 $1,534 $126 $1,724 $133
1984 $1,652 $118 $1,839 $115
1985 $1,776 $124 $1,964 $128
1988 $1,894 $118 $2,100 $136
1987 $2,039 $145 $2,264 $164
1988 $2,233 $194 $2,466 $203
1989 $2,448 $215 $2,699 $232
1990 $2,706 $258 $2,968 $269
1991 $2,981 $275 $3,253 $285

Source: Sm Appendix B tor CalHomia health cere expenditures; California S tatistical Abstract; U.S. 
Bureau o i the Census.



1 Medical Malpractice Losses and Health Care Costs 
California, 1676 to 1961

Medical Malpractice Losses and Health Care Costs
United States, 1676 to 1661 j

HI
(2)

MsdMal
(2MU 

Losses as a HI
[21 

Med Mai
[21/fl] 

Losses as a
Health Incurred %of Health Incurred %of

Care Costs* Losses Health Care Care Costs Losses Health Care
Year (000) (000) Costs Year (000,000) (000) Costs
1976 $18,039,288 $139,308 0.77% 1976 $152,200 $557,890 0 37%
1977 20,406,705 88,303 0.43% 1977 172.000 529,240 0 31% :
1970 23,022,674 102,837 0.45% 1978 193,700 824,457 0 43%
1979 25,083,146 100,619 0 39% 1979 217.200 943,888 0 13%
1980 29,851,396 101,890 0.34% 1980 250,100 1,037,074 0 41%

; 1981 34,537,409 132,057 0.38% 1981 290,200 1,397,562 048%
1982 39,456,555 172,598 0.44% 1982 326,100 1,724,380 0 53%
1983 43,680,210 324,597 0.74% 1983 358,300 1,925.136 054%
1984 47,466,100 347,625 0.73% 1984 389 800 2,382,125 0 61%
1985 51,863,717 383,600 0.70% 1985 422,600 3,235,776 0 77%
1986 56.804.376 420,978 0.76% 1986 454,900 3,750,080 082%
1087 62,737,857 339.420 0 64% 1907 494,200 3,903,900 0 79%

! 1988 70,030,126 347,412 0.50% 1980 546,100 3,831/08 0.70% '
! 1989 78,651,303 249,402 0.32% 1989 604.300 2,693,120 0 45%
i 1990 88.980.440 215.736 024% 1990 675,000 2.657,809 0 39%
1991 99,695,910 47,610* 005% 1991 751,800 2,708.134 0 36% !

Average: 0.45% Average: 0.54%

Source: See Appendix B lo r animate o l California health 
expenditures; National Association o l Insurance Commissioners. 
Profitability Results, 1976- 1091.

Source: Haatth Care F inancing Administration; N ationa l Association o l 
Insurance Commissioners. Profitability Results. 1976- 1991.

*ffote on incurred losras in C:«ltfonita in 1901. The unusually large reduction in estimates of incurred losses in 1991 probably resulted from 
decisions by insurers lo reduce reserves which were inflated in excess of requirements during the mid-19B0's. Such reductions, including reserves 
built up over many years, may be taken in one year as appears to have occurred here. Regulatory activity mandated by Proposition 103 may have 
led insurers (o lake this action. Because of this anomaly, 199 • is omitted from certain calculations in the report, as noted.
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Year

Growth In Medical Malpractice Premiums,
1976-1990

United States and California

ID

U.S. 
Earned 

Premium* . 

(000,000)

PI
CA

Earned
Premiums

(000,000)

P) 
U.S. 

Number of 
Physic Ians

M

CA
Number of 

Physicians

PM3)
U.S. 

Estimated 

Average 

Med-Mai

Premium

|2M«1
CA

Estlmatod 

Average 

Med-Mel 

Premium

1 076 $1 ,1 8 7 $ 22 8 (NA) (NA) (NA) (NA)

1077 1 ,310 ’ 2 2 7 3 62 ,0 4 3 45 ,611 3 ,61 8 4 ,977

1078 1,381 2 40 3 8 1 ,1 2 2 47 ,891 3 ,6 2 4 5 ,199

1 070 1.384 2 3 0 3 90 ,7 3 5 5 0 ,8 5 3 3 ,471 4 ,718

1080 1,333 2 3 0 4 17 ,7 58 6 4 .0 6 2 3 .191 4 ,253

1981 1 ,429 210 425 ,1 1 7 55 ,041 3 ,361 3 .979

1082 1 ,526 211 4 43 ,4 67 5 7 ,2 2 5 3 ,441 3 ,687

1983 1 ,944 2 87 4 80 ,0 3 6 59 ,151 4 ,00 8 4 ,852

1984 2 ,125 3 7 5 (NA) (NA) (NA) (NA)

1985 2,881 4 50 4 89 ,5 23 6 3 ,0 0 9 5 ,4 3 6 7 ,142

1988 3 ,803 6 2 9 4 97 ,4 73 6 4 ,0 6 6 7 ,655 9 ,810

1967 4 ,550 6 3 4 6 12 ,9 4 8 6 6 ,1 8 4 8 ,8 7 0 9 ,579

1988 5 ,088 6 8 3 (NA) (NA) (NA) (NA)

I9 6 0 5 ,12 0 6 3 3 6 77 ,6 0 5 7 6 .2 7 2 8 ,86 4 8 ,299

1690 4,031 6 06 5 92 ,1 6 6 7 8 ,2 8 5 0 ,3 2 7 7,741

Sources: National Association of Inau ianca Com m issioners, Profitability R esu lts; 1 0 9 1 -1 9 9 2  Hospital Fact 
Book, California Association ol Hospitals and  Health System s. * Data w a s  not collected in 1984  and 1988 , 
thus the 19BS and 1 9 8 9  Information reflect a  two-year period.
(NA) = Not Available
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Profit end Losses of Insurance Companies; Medical Malpractice, 
California, 1976 to 1991

Veer

(2VM I3W11
Lou Operating
Ratio: Profit:

[1] 123 Looses Profit
Premiums .Looses tncumd/ (3) as a %  of
Earned Incurred Premiums Profit Premiums
(000,000) (000) Earned (000) Earned

1976 228 139,308 61.1% 3,192 1.40%
1977 227 88,303 38.9% 50,621 22.30%
197B 249 102,837 41.3% 53.286 21.40%
1979 239 100,619 421% 69,511 24.90%
1980 230 101,890 44.3% 61,180 26 60%
1981 219 132,067 603% 31,098 14.20%
1982 Ml 172,598 81.8% 19,201 9.10%
1983 287 324,597 1131% -90,979 -31 70%
1984 375 347,625 92 7% 18,375 4.90%
1985 450 363,600 908% 37,350 9 30%
1986 629 428,978 68 2% 89,318 14.20%
1687 634 399,420 63 0% 33,933 1010%
1988 663 347,412 52.4% 137,904 20 80%
1989 633 249,402 39.4% 232,311 36.70%
1990 609 215,736 36.6% 241,794 39.90%
1991 529 47,610 9.0% 364,959 67.10%

Source: ‘Report on Profitability. By Line. By Stale,’  National Association ol 
Insurance Commissioners. 1976 lo 1991.

■      “ ----------------

Profit and Losses of Insurance Companies: Medical Malpractice 
United States, 1976-1991

Y ea r

dl
Premiums
Earned

(0 0 9 ,0 0 0 )

12]
Losses
Incurred
(000,000)

121/]1]
Loss
Ratio:
Losses
Incurred/
Premiums
Earned

13]
Profit

(000,000)

131/11] 
Operatlnj 
Profit: 
Profit 

as a  % o 
Premium 
Earned

1976 $1,187 558 47 0% 239 20 1%
1977 1,310 529 4 0 4 % 316 24 1%
1978 1.381 824 59.7% 175 12 7%
1979 1.384 944 68 2% 119 8 6 %
1980 1,333 1,037 77.8% 91 6 8%
1981 1.429 1,398 97 8% 11 0 8%
1982 1,526 1,724 113.0% -65 -4 3%
1983 1.844 1,925 104 4% 44 2.4%
1984 2.125 2,382 112.1% 187 8.8%
1985 2.661 3,236 121.6% -513 -19.3%
1986 3,808 3,751 98 5% -99 -2 6%
1987 4,550 3,904 85.8% 86 1.9%
1988 5.068 3,731 75.6% 415 8 2%
1989 5,120 2,693 52.6% 1,428 27.9%
1990 4,931 2,658 5 3 9 % 1,450 2 9 4 %
1991 4,862 2,708 5 5 7 % 1,420 29 2%

Source: 'Report on Prolitability, By Line. By S ta te .' National Association of 
Insurance Commissioners. 1976 to 1991
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Cesarean Section Rates In States With Cap on Non-Economlc Damages
MW31 HM21

[1] PI pg (41 %ol %ot
Unneces. Unncces. 

i t of C-Sactlona C-Sections
Ceearaan Told Total llnnaceasary Out of Total Out ol Total

liteto

*■i

Ddtortet C-Sectlono C-Secllona C-Sectlons Dolivartoo
CA 25.00% 479,902 119,67® 62,388 52 .0 0% 13.00%
00 19 .40% 2 3 ,0 5 8  , 4 ,4 7 3 1 ,706 33 .1 4% 7 .40%  j

- H 2 1 .20% 19,123 4 ,0 5 4 1 ,759 43 .3 9% 9 2 0 %

D 19 .20% 15 ,630 3 ,0 3 9 1 ,139 37 .4 7% 7 .20%  |

M 21 .3 0% 80 ,8 9 5 17,231 7 ,524 43 .67% 9.30%

ME 21 .5 0% 16 ,292 3 ,5 0 3 1 ,548 44 .1 8% 9.50%

MD 24 .5 0% 65 ,9 6 0 16 ,1 6 0 8 ,245 51 .0 2% 12.50%

MA 24 .4 0% 89 ,4 3 3 2 1 ,6 2 2 11 ,090 5 0  82% 12.40%  |

MKX 24 .0 0% 140 ,4 66 3 4 ,8 3 6 17 ,933 51 48% 12.77%

1 Ml 23 .4 0% 35 ,6 6 3 8 ,3 4 5 4 ,065 48 .7 1% 11.40%

i m 19 .20% 26 ,6 8 6 5 ,12 4 1 ,922 37 .5 1% 7.20%

\ OR 22.00% 38 ,1 0 3 8 ,3 8 3 3 ,811 4 5 .4 6% 10 00%

! SO 17.40% 11 ,108 1 ,933 601 31 09% 5 .41%

u r 20.00% 31 ,6 1 0 6 ,3 2 2 2 ,52 9 4 0 .0 0% 8 0 0 %

; V W 25 .4 0% 18 ,767 4 ,7 6 7 2 ,51 5 52 .7 6% 13.40%

Aw 9. 2t.91% 49 .6 4% 11 .78%  |

Source: Sidney WoKe, Cesarean and Hysterectomy Statistics, Women's Health Alert, Public Citizen Health 
Research Group, 1091.
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CHAPTER THREE WHAT HAS CAUSED THE RAPID INCREASE IN HEALTH EXPENDITURES'1 27

b i l i t y  a l o n e  w o u l d  n o t  g e n e r a t e  l a r g e  s a v i n g s  
i n  U . S .  h e a l t h  c a r e  c o s t s ,  l *

F i r s t ,  m a l p r a c t i c e  p r e m i u m s  a m o u n t  t o  l e s s  
t h a n  1  p e r c e n t  o f  n a t i o n a l  h e a l t h  e x p e n d i ­
t u r e s .  T h u s ,  t h e s e  p r e m i u m s  d i r e c t l y  c o n t r i b ­
u t e  l i t t l e  t o  t h e  n a t i o n ' s  o v e r a l l  h e a l t h  c o s t s .  
S e c o n d ,  m u c h  o f  t h e  c a r e  t h a t  i s  c o m m o n l y  
d u b b e d  " d e f e n s i v e  m e d i c i n e "  w o u l d  p r o b a b l y  
s t i l l  b e  p r o v i d e d  f o r  r e a s o n s  o t h e r  t h a n  c o n ­
c e r n s  a b o u t  m a l p r a c t i c e .  P h y s i c i a n s  h a v e  a l ­
w a y s  s o u g h t  t o  p r o v i d e  p a t i e n t s  w i t h  t h e  b e s t  
p o s s i b l e  m e d i c a l  c a r e  a t  t h e  l o w e s t  r i s k s  a n d  
w o u l d  c o n t i n u e  t o  d o  s o  e v e n  w i t h o u t  t h e  
t h r e a t  o f  l a w s u i t s .  B e c a u s e  m u c h  o f  t h i s  " d e ­
f e n s i v e  c a r e "  h e l p s  t o  r e d u c e  t h e  u n c e r t a i n t y  
o f  m e d i c a l  d i a g n o s e s ,  i t  s e e m s  u n l i k e l y  t h a t  
p h y s i c i a n s  w o u l d  c h a n g e  t h e i r  p r a c t i c e  p a t ­
t e r n s  d r a m a t i c a l l y  i n  r e s p o n s e  t o  m a l p r a c t i c e  
r e f o r m .

The M a lp ractice  Issue
S o m e  a n a l y s t s  b e l i e v e  t h a t  t h e  p o s s i b i l i t y  o f  
m a l p r a c t i c e  l a w s u i t s  h a s  s u b s t a n t i a l l y  i n ­
c r e a s e d  h e a l t h  c a r e  e x p e n d i t u r e s ,  n o t  o n l y  b y  
r a i s i n g  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  b u t  
a l s o  b y  i n d u c i n g  p h y s i c i a n s  t o  a d o p t  " d e f e n ­
s i v e "  m e d i c a l  p r a c t i c e s  a i m e d  a t  r e d u c i n g  t h e  
r i s k  o f  l a w s u i t s .  13 F o r  s e v e r a l  r e a s o n s ,  h o w ­
e v e r .  C B O  i n f e r s  f r o m  t h e  a v a i l a b l e  e v i d e n c e  
t h a t  t h e  l a r g e r  p u b l i s h e d  e s t i m a t e s  a r e  t o o  
h i g h  a n d  t h a t  r e s t r u c t u r i n g  m a l p r a c t i c e  l i a -

12 Sec Dov id P a rk in  and o the rs . "AggTeeatc Hea lth Care 
E xpend itu res and N a tio n a l Income: Is H e a lth  Care n 
L u xu ry Good'” ’ J o u r n a l  o f  H e a l t h  E c o n o m i c s ,  vol ti. no. 2 
19*7 >. pp. 109-127: and Newhouse. "M ed ica l Care Costs 
How Much W e lfa re Loss'1"

K t Roeer A Revno ld s , J o h n  A R izzo , and M a r t in  L 
Goruaie:: "The Cost o f M ed ica l P rofess ional L ia b il i ty . ” 
J o u r n a l  o f  t n c  A m e r i c a n  M c d i c c l  A s s o c i a t i o n ,  vol. 257. 
no. 2 0 1May 2 2 2 9 .1 9 8 7 ). pp. Z77S-2781

Conclus ions
H e a l t h  c a r e  s p e n d i n g  i s  p r o p e l l e d  u p w a r d  b y  
p o w e r f u l  f o r c e s .  D r a m a t i c  t e c h n o l o g i c a l  
b r e a k t h r o u g h s  h a v e  i m p r o v e d  m e d i c a l  c a r e ,  
b u t  a t  a  v e r y  h i g h  c o s t .  M o r e o v e r ,  t h e  p r e ­
s e n c e  o f  i n s u r a n c e  a n d  h e a v y  g o v e r n m e n t  i n ­
v o l v e m e n t  h a s  e a s e d  t h e  p r e s s u r e s  o n  c o n ­
s u m e r s  t o  r e j e c t  h i g h - c o s t  t r e a t m e n t s .  T h i s  
m e a n s  t h a t  n e w  m e d i c a l  t e c h n o l o g i e s  d o  n o t  
h a v e  t o  m e e t  t h e  u s u a l  m a - k e t  t e s t s  t h a t  f a c e  
o t h e r  g o o d s  a n d  s e r v i c e s .  A s  a  r e s u l t ,  w h e n  
t h e  b o u n d a r i e s  o f  s c i e n c e  a r e  p u s h e d  o u t ,  
m e d i c a l  b r e a k t h r o u g h s  t h a t  i n c r e a s e  c o s t s  a r e  
n o t  d i s c o u r a g e d .  A l t h o u g h  s e v e r a l  o t h e r  f a c -  
t o r s - - r i s i n g  i n c o m e s ,  d e m o g r a p h i c  c h a n g e s ,  
a n d  h i g h e r  m e d i c a l  m a l p r a c t i c e  c o s t s - h a v e  
b e e n  b l a m e d  f o r  i n c r e a s i n g  t h e  n a t i o n ' s  h e a l t h  
c a r e  b i l l ,  t h e y  d o  n o t  a p p e a r  t o  a c c o u n t  f o r  
m u c h  o f  t h e  i n c r e a s e .

14. Sec S ta tem en t o f Robert D. Reiochauer. D ire c to r o f the 
Congressiona l Budge t O ffice , before the House Com 
m itte e on Wavs and MeanB. M arch 4. 1992
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THE MYTH OF MEDICAL MALPRACTICE SAVINGS;

T h e  N o t h i n g  f o r  N o t h i n g  T r a d e  O f f  i n  I n d i a n a ' s  H e a l t h  C a r e  S y s t e m

M e d i c a l  m a l p r a c t i c e  s u i t s  a n d  t h e  c o s t s  a s s o c i a t e d  w i t h  t h e m  
a r e  o f t e n  b l a m e d  f o r  s o a r i n g  h e a l t h  c a r e  c o s t s .  H o w e v e r ,  t r e n d s  
n o w  siiow d o u b l e  d i g i t  h e a l t h  c a r e  i n f l a t i o n  c o n t i n u i n g  i n t o  i t s  
f i f t h  y e a r  d e s p i t e  d e c l i n e s  in m e d i c a l  m a l p r a c t i c e  c l a i m s .  T h i s  
h a s  c a s t  d o u b t  o n  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  t w o .  T h e  C o a l i t i o n  
f o r  C o n s u m e r  R i g h t s  d e c i d e d  t o  f u r t h e r  t e s t  t h e  r e l a t i o n s h i p  
b e t w e e n  m e d i c a l  m a l p r a c t i c e  a n d  h e a l t h  c a r e  c o s t s  w i t h  a 
c o m p a r a t i v e  s t u d y  o n  s p e c i f i c  h e a l t h  c a r e  c o s t s  i n  t w o  s t a t e s .

C o n t r a s t i n g  T w o  S y s t e m s ;  I l l i n o i s  v. I n d i a n a

I l l i n o i s  a n d  I n d i a n a  h a v e  v a s t l y  d i f f e r e n t  c o m p e n s a t i o n  
s y s t e m s  f o r  v i c t i m s  o f  m e d i c a l  m a l p r a c t i c e .  I l l i n o i s  h a s  a t o r t  
b a s e d  s y s t e m  w h i c h  g i v e s  j u d g e s  a n d  j u r i e s  t h e  r e s p o n s i b i l i t y  t o  
d e c i d e  i f  a d o c t o r  is g u i l t y  o f  n e g l i g e n c e  a n d  t o  a w a r d  
c o m p e n s a t i o n  a s  t h e y  s e e  fit, w i t h o u t  l i m i t s .

I n d i a n a  h a s  a r e v i e w  s y s t e m ,  w h e r e  m e d i c a l  m a l p r a c t i c e  c a s e r  
a r e  n o t  h e a r d  b y  a j u d g e  a n d  jury, b u t  b y  a M e d i c a l  R e v i e w  P a n e l .  
C o m p e n s a t i o n  is l i m i t e d  t o  $ 7 5 0 , 0 0 0 ,  ( o n l y  $ 1 0 0 , 0 0 0  is p a i d  b y  
t h e  d o c t o r ' s  i n s u r a n c e ) ,  r e g a r d l e s s  of t h e  e x t e n t  o f  t h e  i n j u r y  

a n d  i t s  i m p a c t  o n  t h e  p e r s o n  o r  t h e i r  f a m i l y .

T h e s e  t w o  s y s t e m s  h a v e  r e s u l t e d  in v e r y  d i f f e r e n t  m e d i c a l  
m a l p r a c t i c e  p r e m i u m s  f o r  t h e i r  d o c t o r s .  I l l i n o i s  d o c t o r s  p a y  m o r e  
f o r  m a l p r a c t i c e  i n s u r a n c e .  I n d i a n a  c o n s u m e r s  h a v e  f o r f e i t e d  m o r e  
r i g h t s  u n d e r  t h e i r  s y s t e m ,  b u t  I n d i a n a  d o c t o r s  p a y  l o w e r  
m a l p r a c t i c e  p r e m i u m s .  T h i s  t r a d e  o f f  h a s  s o m e t i m e s  b e e n  j u s t i f i e d  
b y  t h e  s u g g e s t i o n  t h a t  l o w e r  m a l p r a c t i c e  p r e m i u m s  a r e  p a s s e d  o n  
t o  I n d i a n a  c o n s u m e r s  i n  t h e  f o r m  o f  l o w e r  h e a l t h  c a r e  c o s t s .

O u r  s u r v e y s  w e r e  d e s i g n e d  t o  a n s w e r  t h i s  q u e s t i o n :  W h a t  
e c o n o m i c  b e n e f i t s  d o  I n d i a n a  c o n s u m e r s  r e a l i z e  b y  g i v i n g  u p  t h e i r  
r i g h t  t o  f u l l  r e c o v e r y ?  D o e s  t h e  I n d i a n a ' s  ' r i g h t s  t r a d e  o f f ' ,  
w h i c h  s a v e s  d o c t o r s  m o n e y  o n  m a l p r a c t i c e  p r e m i u m s ,  r e s u l t  i n  
l o w e r  c o s t s  t o  h e a l t h  c a r e  c o n s u m e r s ?

I n d i c a t o r s :  R o o m  R a t e s  a n d  C h i l d b i r t h  F e e s

O u r  f i r s t  s u r v e y  t e s t e d  t h e  h o s p i t a l  r o o m  f e e s  i n  I n d i a n a  
a n d  I l l i n o i s ,  t o  p r o v i d e  a b e n c h m a r k  f o r  d i f f e r e n c e s  b e t w e e n  t h e  
t w o  s t a t e s .  S i n c e  r o o m  f e e s  a l o n e  c o u l d  n o t  b e  e x p e c t e d  t o  
r e f l e c t  a l l  d i f f e r e n c e s  b e t w e e n  t h e  s t a t e s ,  a s e c o n d  s u r v e y  w a s  
d e s i g n e d  t o  i n c o r p o r a t e  m o r e  dat a .
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B a b y  d e l i v e r y  f e e s  w e r e  e x p e c t e d  t o  s h o w  a g r e a t e r  
r e s p o n s i v e n e s s  t o  m a l p r a c t i c e  c o s t s  b e c a u s e  m a l p r a c t i c e  r a t e s  f o r  
o b s t e t r i c a l  p r o c e d u r e s  h a v e  o f t e n  b e e n  c i t e d  a s  a r e a s o n  f o r  
s o a r i n g  h e a l t h  c a r e  c o s t s .  T h e r e f o r e  w e  d e c i d e d  t o  t e s t  t h e  
h o s p i t a l s  f e e s  a s s o c i a t e d  w i t h  b a b y  d e l i v e r y .

M e t h o d o l o g y

C a l l s  w e r e  m a d e  o n  S e p t e m b e r  17, 1 9 9 1  t o  h o s p i t a l s  i n  
s i m i l a r  m u n i c i p a l i t i e s  i n  I n d i a n a  a n d  I l l i n o i s  a s k i n g  f o r  t h e  
b a s i c  r o o m  r a t e s  f o r  p r i v a t e  a n d  s e m i - p r i v a t e  r o o m s .  C a l l s  w e r e  
m a d e  i n  D e c e m b e r ,  1 9 9 1  a n d  J a n u a r y ,  1 9 9 2  t o  h o s p i t a l s  i n  t h e  s a m e  
m u n i c i p a l i t i e s  a s k i n g  f o r  t h e  a v e r a g e  c o s t  o f  b a b y  d e l i v e r y  i n  a 
n o r m a l  b i r t h ,  a n d  t h e  a v e r a g e  l e n g t h  o f  s t a y  f o r  a n o r m a l  b i r t h  
m o t h e r  a n d  b a b y .

F i n d i n g s

N e i t h e r  o f  t h e  t w o  s e p a r a t e  s u r v e y s  o f  t h e  m a j o r  h o s p i t a l s  

i n  s e l e c t e d  m u n i c i p a l i t i e s  i n  I n d i a n a  a n d  I l l i n o i s  f o u n d  a n y  
v a r i a n c e  i n  f e e s  t h a t  c o u l d  b e  a t t r i b u t e d  t o  d i f f e r e n c e s  i n  
m e d i c a l  m a l p r a c t i c e  c o s t s .

I n  t h e  f o u r  s e t s  o f  s i m i l a r  m u n i c i p a l i t i e s  s u r v e y e d ,  
I l l i n o i s  r e s i d e n t s  p a i d  a p p r o x i m a t e l y  t h e  s a m e  r a t e  o r  l e s s  p e r  
r o o m .  F o r  t h e  s a m e  m u n i c i p a l  a r e a s ,  t h e r e  w e r e  o n l y  m o d e s t  
d i f f e r e n c e s  i n  h o s p i t a l  f e e s  f o r  b a b y  d e l i v e r y .  I n  f a c t ,  f o r  t w o  
s e t s  o f  c o m p a r a b l e  m u n i c i p a l i t i e s ,  r e p o r t e d  a v e r a g e  f e e s  w e r e  
h i g h e r  i n  I n d i a n a .

D o  M a l p r a c t i c e  P r e m i u m s  M a k e  a  D i f f e r e n c e ?

A  b r i e f  r e v i e w  o f  t h e  t w o  i n d i c a t o r s  o f  h e a l t h  c a r e  c o s t s  -- 
b a b y  d e l i v e r y  c o s t s  a n d  h o s p i t a l  r o o m  r a t e s  —  s h o w s  t h a t  l o w e r  

m a l p r a c t i c e  c o s t s  d o  n o t  l e a d  t o  l o w e r  h e a l t h  c a r e  c o s t s .

I f  l o w e r  m e d i c a l  m a l p r a c t i c e  c o s t s  a r e  s a v i n g  a n y o n e  m o n e y  
i n  I n d i a n a ,  i t  is n o t  t h e  h e a l t h  c a r e  c o n s u m e r .  A l t h o u g h  t h e  
I n d i a n a  m e d i c a l  c o m p e n s a t i o n  s y s t e m  r e q u i r e s  c o n s u m e r s  t o  f o r f e i t  

t h e i r  l e g a l  r i g h t s ,  i t  g i v e s  t h e m  n o t h i n g  in r e t u r n .



C O M P A R I S O N  O F  H 0 8 P I T A L  R O O M  R A T E S
B E T W E E N  I N D I A N A  A N D  I L L I N O I S  C O M M U N I T I E S

B l o o m i n g t o n ,  I n d i a n a P o p u l a t i o n  5 1 , 6 4 6

B l o o m i n g t o n

B l o o m i n g t o n  M e a d o w s

B l o o m i n g t o n ,  I l l i n o i s P o p u l a t i o n

B r o k o w

M e n n o n i t e

M u n c i e ,  I n d i a n a P o p u l a t i o n  7 7 , 2 1 6

U n i t e d  M e d i c a l  
C e n t e r



H o s p i t a l  $ f o r  S e m i - P r i v a t e  $ f o r  P r i v a t e

M e m o r i a l  M e d  C t r  $ 2 7 0  $ 2 9 0

St. J o h n s  $ 3 0 5  $ 3 2 5

S o u t h  B e n d .  I n d i a n a  P o p u l a t i o n  1 0 9 , 7 2 7

H o s p i t a l  $ f o r  S e m i - P r i v a t e  $ f o r  P r i v a t e

M e m o r i a l  $ 4 0 5  $ 4 5 5

St. J o s e p h  M e d  C t r  $ 4 2 0  $ 4 5 5

E v a n s v i l l e .  I n d i a n a  P o p u l a t i o n  1 3 0 , 4 9 6

H o s p i t a l  $ f o r  S e m i - P r i v a t e  $ f o r  P r i v a t e

St. M a r y ' s  $ 3 2 7  $ 3 4 8

D e a c o n e s s  $ 3 1 7  $ 3 5 7

W e l l b o r n  $ 3 3 5  $ 3 7 8

R o c k f o r d .  I l l i n o i s  P o p u l a t i o n  1 3 9 , 7 1 2

H o s p i t a l  $ f o r  S e m i - P r i v a t e  $ f o r  P r i v a t e

R o c k f o r d  M e m o r i a l  $ 3 0 5  $ 3 3 0

St. A n t h o n y  M e d  C t r  $ 2 8 5  $ 3 0 0

S w e d i s h  A m e r i c a n  $ 3 2 4  $ 3 7 4

Spring f i e l d .  Illino is Popu lation 99,537

E s t i m a t e d  1 9 8 6  p o p u l a t i o n  f i g u r e s .
R e s e a r c h  c o n d u c t e d  in S e p t e m b e r  1 9 9 1  b y  K i m  S. G r a y  
C o a l i t i o n  f o r  C o n s u m e r  R i g h t s

5
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C O M P A R I S O N  O F  D E L I V E R Y  C O S T S

I N  1 H E  C A S E  O F  A  N O R M A L  D E L I V E R Y  
B E T W E E N  I N D I A N A  A N D  I L L I N O I S  C O M M U N I T I E S

T O W N S  U N D E R  1 0 0 . 0 0 0  

B l o o m i n g t o n ,  I l l i n o i s  P o p u l a t i o n  4 4 , 1 8 9  

H o s p i t a l

B r o k o w  

St. J o s e p h

B l o o m i n g t o n .  I n d i a n a

H o s p i t a l

B l o o m i n g t o n

T e r r e  H a u t e .  I n d i a n a

H o s p i t a l

T e r r e  H a u t e

U n i o n

M u n c i e .  I n d i a n a  

H o s p i t a l  

B a l l  H o s p i t a l  

A u r o r a .  I l l i n o i s  

H o s p i t a l

C o p l e y  M e d i c a l  Ct r .  

M e r c y  H e a l t h  C t r

A v e r a g e  R e p o r t e d  D e l i v e r y

2 , 9 0 0

2 , 5 3 1

P o p u l a t i o n  5 1 , 6 4 6  

A v e r a g e  R e p o r t e d  D e l i v e r y

2 . 5 0 0

P o p u l a t i o n  6 1 , 1 2 5  

A v e r a g e  R e p o r t e d  D e l i v e r y

2 , 6 0 0

2 . 5 0 0

P o p u l a t i o n  7 7 , 2 1 6  

A v e r a g e  R e p o r t e d  D e l i v e r y

2 . 5 0 0

P o p u l a t i o n  8 1 , 2 9 3  

A v e r a g e  R e p o r t e d  D e l i v e r y

3 , 2 0 0

1 , 4 0 0 - 2 , 0 0 0

C h a r g e

C h a r g e

C h a r g e

C h a r g e

C h a r g e

M o l i n e / R o c k  I s l a n d .  I l l i n o i s  P o p u l a t i o n  9 2 , 0 0 0  

H o s p i t a l  A v e r a g e  R e p o r t e d  D e l i v e r y

U n i t e d  M e d i c a l  Ctr. 3,000

6

C h a r g e



T O W N S  O F  C O M P A R A B L E  S I Z E : 
S P R I N G F I E L D ,  I L  A N D  S O U T H  B E N D ,  I N

S p r i n g f i e l d .  I l l i n o i s  

H o s p i t a l

M e m o r i a l  M e d  Ctr.

St. J o h n s

S o u t h  B e n d .  I n d i a n a  

H o s p i t a l

M e m o r i a l

St. J o s e p h  M e d  C e n t e r  

F I N D I N G S :

P o p u l a t i o n  9 9 , 6 3 7

A v e r a g e  R e p o r t e d  D e l i v e r y  C h a r g e

2 , 0 0 0

1 , 5 0 0 - 2 , 4 0 0

P o p u l a t i o n  1 0 9 , 7 2 7

A v e r a g e  R e p o r t e d  D e l i v e r y  C h a r g e

3 , 5 0 0

1 , 9 8 2

A v e r a g e  c o s t  f o r  I n d i a n a :  $ 2 , 7 4 1
A v e r a g e  c o s t  f o r  I l l i n o i s :  $ 1 , 9 7 5  

$ 7 6 6  h i g h e r  c o s t s  in I n d i a n a

T O W N S  O F  C O M P A R A B L E  S I Z E :  
E V A N S V I L L E ,  IN; R O C K F O R D ,  IL; A N D  G A R Y ,  I N

E v a n s v i l l e .  I n d i a n a  

H o s p i t a l

St. M a r y 's 

D e a c o n e s s  

W e l b o r n  

7

P o p u l a t i o n  1 3 0 , 4 9 6

A v e r a g e  R e p o r t e d  D e l i v e r y  C h a r g e

2 , 2 5 8

2, 8 7 5  

1 , 6 0 0



R o c k f o r d .  I l l i n o i s  

H o s p i t a l

R o c k f o r d  M e m o r i a l  

S t . A n t h o n y 's 

S w e d i s h  A m e r i c a n  

G a r y .  I n d i a n a  

H o s p i t a l  

M e t h o d i s t

A v e r a g e  R e p o r t e d  D e l i v e r y  C h a r g e

1 , 8 8 6

2 . 5 0 0

1 , 6 0 0 - 2 , 5 0 0

P o p u l a t i o n  1 5 1 , 9 5 3

A v e r a g e  R e p o r t e d  D e l i v e r y  C h a r g e

2 . 5 0 0

Popula t i o n  139,712

F I N D I N G S : A v e r a g e  c o s t  f o r  I n d i a n a :  $ 2 , 3 0 8
A v e r a g e  c o s t  f o r  I l l i n o i s :  $ 2 , 1 4 5  
D i f f e r e n c e  i n  c o s t  o f  $ 1 6 3

T O W N S  O F  C O M P A R A B L E  S I Z E : 

F O R T  W A Y N E ,  I N  A N D  P E O R I A ,  I L

F o r t  W a v n e ,  I n d i a n a  

H o s p i t a l

P a r k v i e w  M e m o r i a l  

St. J o s e p h  

P e o r i a ,  I l l i n o i s  

P r o c t o r  C o m m u n i t y  

M e t h o d i s t  M e d i c a l  Ct r .  

St. F r a n c i s  

F I N D I N G S :

P o p u l a t i o n  1 7 2 , 1 9 6

A v e r a g e  R e p o r t e d  D e l i v e r y  C h a r g e

2 , 5 3 8

2 . 5 0 0

P o p u l a t i o n  2 0 0 , 4 6 6

2 . 5 0 0  

3 , 4 0 0  

1 , 8 4 8

A v e r a g e  c o s t  f o r  I n d i a n a :  $ 2 , 5 1 9
A v e r a g e  c o s t  f o r  I l l i n o i s :  $ 2 , 5 8 2  
D i f f e r e n c e  i n  c o s t  o f  o n l y  $63

E s t i m a t e d  1 9 8 6  p o p u l a t i o n  f i g u r e s .
R e s e a r c h  c o n d u c t e d  i n  D e c e m b e r  1 9 9 1  a n d  J a n u a r y  1 9 9 2  b y  K i m  S. 
G r a y ,  C o a l i t i o n  f o r  C o n s u m e r  R i g h t s



A  F e w  C o m m e n t s  A b o u t  T o r t  R e f o r m  a n d  M e d i c a l  N e g l i g e n c e

D R A F T  C o m ments to: L arry Weiss (907) 333-5862 - 5862 K e n n y h i l l
Dr. A n c h o r a g e  A K  99504 (Professor of Sociology, UAA)

B y  L a w r e n c e  D. W e i s s  D e c e m b e r  1 9 9 3

M E D I C A L  M A L P R A C T I C E

M e d i c a l  m a l p r a c t i c e  i n v o l v e s  t h e  n e g l i g e n t  t r e a t m e n t  o f  
p a t i e n t s  b y  a v a r i e t y  o f  h e a l t h  c a r e  p r o v i d e r s  i n c l u d i n g  
p h y s i c i a n s .  N e g l i g e n t  p h y s i c i a n s  m a y  b e  d r u n k ,  d r u g  i m p a i r e d ,  
i n c o m p e t e n t ,  o r  o t h e r w i s e  u n a b l e  t o  e x e r c i s e  a d e q u a t e  j u d g e m e n t  
o r  s k i l l  i n  t h e  t r e a t m e n t  of p a t i e n t s .  T h e  c o n s e q u e n c e s  of 
p h y s i c i a n  n e g l i g e n c e  r a n g e  f r o m  n o  e f f e c t  t o  f u l l  p e r m a n e n t  
d i s a b i l i t y  o r  d e a t h .  F r o m  a p u b l i c  h e a l t h  p e r s p e c t i v e  t h e  k e y  

i s s u e s  i n v o l v e  t h e  n e g l i g e n c e  of t h e  p h y s i c i a n  a n d  t h e  
c o n s e q u e n c e s  f o r  t h e  p a t i e n t .  I n  o t h e r  w o r d s ,  w h a t  s o c i a l  

s t r u c t u r e s  o r  p r o c e s s e s  d e t e c t  a n d  d e t e r  m e d i c a l l y  n e g l i g e n t  
p h y s i c i a n s  f r o m  h a r m i n g  t h e i r  p a t i e n t s ,  a n d  w h a t  s t r u c t u r e s  a c t  
a s  o b s t a c l e s  t o  t h e  d e t e c t i o n  a n d  d e t e r r e n c e  o f  n e g l i g e n t  
p h y s i c i a n s ?  W h a t  p a t i e n t s  a r e  a t  r i s k  a s  v i c t i m s  o f  m a l p r a c t i c e ,  
a n d  w h a t  a r e  t h e  c o n s e q u e n c e s  f o r  t h o s e  p a t i e n t s ?

T h e  m e d i a  i m a g e  o f  m e d i c a l  m a l p r a c t i c e  h a s  b e e i  
p r e d o m i n a n t l y  f o r m e d  a n d  c o n d i t i o n e d  n o t  b y  t h e  p u b . i c  \ e a l t h  
p e r c e p t i o n  o f  m a l p r a c t i c e ,  b u t  r a t h e r  b y  t h e  i n s t i t u t i o n s  
i n v o l v e d  w i t h  t h e  f i n a n c i a l  c o n s e q u e n c e s  o f  m e d i c a l  m a l p r a c t i c e .  

T h e s e  s o c i a l  i n s t i t u t i o n s  i n c l u d e  p r i m a r i l y  t h e  p r i v a t e  i n s u r a n c e  

i n d u s t r y  a n d  p h y s i c i a n s  t h r o u g h  t h e i r  p r o f e s s i o n a l  o r g a n i z a t i o n s .  
A s  a r e s u l t  m e d i c a l  m a l p r a c t i c e  is c o m m o n l y  d i s c u s s e d  i n  t h e  
c o n t e x t  o f  t h e  h i g h  c o s t  of m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  a n d  
t h e  i s s u e  o f  t o r t  r e f o r m  r a t h e r  t h a n  t h e  e f f e c t i v e  c o n t r o l  o f  
n e g l i g e n t  p h y s i c i a n s  a n d  t h e  t o l l  t h e y  t a k e  in m e d i c a l  i n j u r y  a n d  
h u m a n  s u f f e r i n g .

P u b l i c  h e a l t h  i n s t i t u t i o n s  i n  b o t h  t h e  p r i v a t e  a n d  p u b l i c  
s e c t o r s  a r e  s t a r v e d  f o r  r e s o u r c e s  a n d  h a v e  m i n i m u m  a c c e s s  t o  t h e  

p o w e r f u l  m e d i a  m a c h i n e s  t h a t  c h u r n  o u t  p u b l i c  o p i n i o n .  O n  t h e  
o t h e r  h a n d  t h e  $ l . f  t r i l l i o n  i n s u r a n c e  i n d u s t r y  ( W e i s s  1 9 9 2 ,  17) 
a n d  t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n  e n g a g e  l e g i o n s  o f  p u b l i c  
r e l a t i o n s  f l a c k s ,  h u n d r e d s  o f  l o b b y i s t s  a n d  s c o r e s  o f  m i l l i o n s  o f  

d o l l a r s  e a c h  y e a r  t o  i n f l u e n c e  t h e  m e d i a  a n d  p u b l i c  o p i n i o n .
T h i s  u n e v e n  a c c e s s  t o  che m e d i a  d u r i n g  t h e  l a s t  c o u p l e  o f  d e c a d e s  
h a s  r e s u l t e d  i n  a h i g h l y  s k e w e d  p u b l i c  p e r c e p t i o n  o f  t h e  v a r i o u s  
i s s u e s  r e l a t e d  t o  m e d i c a l  n e g l i g e n c e  a n d  m a l p r a c t i c e .  A s  a 
r e s u l t  t h e  p u b l i c  d i s c u s s i o n  h a s  b e e n  h e a v i l y  w e i g h t e d  b y  v e s t e d  
i n t e r e s t s  w i e l d i n g  i d e o l o g i c a l  a r g u m e n t s .  T h e  b r i g h t  l i g h t  o f  
n o n - i d e o l o g i c a l  r e s e a r c h  a n d  a n a l y s i s  h a s  b e e n  n o t i c e a b l y  a b s e n t  

f r o m  m o s t  p u b l i c  d i s c u s s i o n .  ,



M a g n i t u d e  of T h e  M e d i c a l  N e g l i g e n c e  P r o b l e m

U n t i l  t h e  l a s t  f e w  y e a r s  t h e  o n l y  m a j o r  p i e c e  o f  r e s e a r c h  
a d d r e s s i n g  t h e  r e l a t i o n s h i p  b e t w e e n  m e d i c a l  n e g l i g e n c e ,  p a t i e n t  
i n j u r i e s ,  a n d  m a l p r a c t i c e  c l a i m s  w a s  a s t u d y  c o n d u c t e d  i n  t h e  
m i d - 1 9 7 0 s  p u b l i s h e d  b y  t h e  C a l i f o r n i a  M e d i c a l  A s s o c i a t i o n  ( M i l l s  

1 9 7 7 ) .  I n  t h a t  s t u d y  a c o n v e n i e n c e  s a m p l e  o f  n e a r l y  2 1 , 0 0 0  
m e d i c a l  r e c o r d s  w a s  a n a l y z e d  f o r  e v i d e n c e  o f  m e d i c a l  n e g l i g e n c e .  

T h i s  s t u d y  r e v e a l e d  a n e g l i g e n c e  r a t e  o f  0 . 8  p e r c e n t ,  o r  a b o u t  
e i g h t  i n j u r i e s  d u e  t o  m e d i c a l  n e g l i g e n c e  f o r  e v e r y  1 , 0 0 0  
h o s p i t a l i z a t i o n s .  I t  w a s  e s t i m a t e d  t h a t  o n l y  a b o u t  t e n  p e r c e n t  
o f  t h o s e  i n j u r e d  a s  a r e s u l t  of m e d i c a l  n e g l i g e n c e  e v e r  f i l e d  a 
c l a i m  f o r  d a m a g e s  ( D a n z o n  1985, 19).

A  m o r e  r e c e n t  a n d  m e t h o d o l o g i c a l l y  s t r o n g e r  s t u d y  c o n f i r m s  
t h e  m a g n i t u d e  o f  t h e  m e d i c a l  n e g l i g e n c e  p r o b l e m  a n d  s u g g e s t s  t h a t  
a m u c h  s m a l l e r  f r a c t i o n  of t h o s e  i n j u r e d  s e e k  c o m p e n s a t i o n  t h a n  

w a s  i n d i c a t e d  i n  t h e  C a l i f o r n i a  s t u d y .  T h e  H a r v a r d  M e d i c a l  

P r a c t i c e  S t u d y  ( H i a t t  1989) s e l e c t e d  a r a n d o m  s a m p l e  o f  
a p p r o x i m a t e l y  3 1 , 0 0 0  r e c o r d s  f r o m  51 h o s p i t a l s  in t h e  s t a t e  of 

N e w  Y o r k  i n  t h e  y e a r  1984. T e a m s  o f  p h y s i c i a n s  e v a l u a t e d  t h e s e  
r e c o r d s  t o  u n c o v e r  i n j u r i e s  c a u s e d  b y  m e d i c a l  n e g l i g e n c e ,  i.e. 
" t h e  f a i l u r e  t o  m e e t  s t a n d a r d s  r e a s o n a b l y  e x p e c t e d  o f  t h e  a v e r a g e  
p h y s i c i a n ,  o t h e r  p r o v i d e r ,  o r  i n s t i t u t i o n . . . "  ( H i a t t  e t  al. 1989, 
4 8 1 )  .

T h e  H a r v a r d  s t u d y  r e v e a l e d  a m e d i c a l  n e g l i g e n c e  r a t e  o f  10 
i n  e v e r y  1 , 0 0 0  ’*-'spit ..zations, s o m e w h a t  h i g h e r  t h a n  t h e  
C a l i f o r n i a  stu. ' .an e t  al. 199.1) . T h e  i n j u r i e s  i n c l u d e d  in 

t h e  s t u d y  w e r e  t c z s e r i o u s  e n o u g h  t o  r e s u l t  i n  a l o n g e r  
h o s p i t a l  s t a y ,  d i s a b i l i t y  u p o n  d i s c h a r g e ,  o r  d e a t h .  F u r t h e r ,  

p r o j e c t i n g  t h e i r  f i n d i n g s  t o  t h e  e n t i r e  s t a t e  o f  N e w  Y o r k  i n  t h e  
y e a r  of t h e  s t u d y ,  t h e  r e s e a r c h e r s  e s t i m a t e d  o v e r  2 7 , 0 0 0  s e r i o u s  
i n j u r i e s  d u e  t o  m e d i c a l  n e g l i g e n c e  a m o n g  2 . 6  m i l l i o n  p a t i e n t s  
d i s c h a r g e d  f r o m  a c u t e  c a r e  h o s p i t a l s .  T h e s e  p r o j e c t e d  i n j u r i e s  
i n c l u d e d  n e a r l y  7 , 0 0 0  d e a t h s  a n d  a l m o s t  9 0 0  c a s e s  o f  p e r m a n e n t  
a n d  t o t a l  d i s a b i l i t y .  T a b l e  4 . 1  s u m m a r i z e s  t h e  r e l a t i o n s h i p  
b e t w e e n  a d v e r s e  e v e n t s  ( i n j u r i e s  o r  i l l n e s s e s  c a u s e d  b y  m e d i c a l  
i n t e r v e n t i o n )  n o t  r e s u l t i n g  f r o m  n e g l i g e n c e ,  a d v e r s e  e v e n t s  
r e s u l t i n g  f r o m  n e g l i g e n c e ,  a n d  t h e  r e s u l t i n g  l i t i g a t i o n .

D R A F T  Comment s to: L a r r y  Weiss (907) 333-5862 - 5862 Kennyhil l
Dr. A n c h o r a g e  A K  99504 (Professor of Sociology, UAA)



T a b l e  4 . 1  N e g l i g e n t  I n j u r y  a n d  R e s u l t i n g  L i t i g a t i o n  
O f  E v e r y  1 0 , 0 0 0  H o s p i t a l  P a t i e n t s

9 , 6 3 0  w i l l  e x p e r i e n c e  n o  a d v e r s e  e v e n t s  a n d  

3 7 0  w i l l  s u f f e r  a d v e r s e  e v e n t s ,  b u t  

2 7 0  o f  t h o s e  w i l l  b e  w i t h o u t  n e g l i g e n c e .  O f  t h e  

1 0 0  n e g l i g e n t  a d v e r s e  e v e n t s ,  in

98 n o  c l a i m s  f o r  c o m p e n s a t i o n  w i l l  b e  m a d e .  O f  t h e  

2 c l a i m s  m a d e ,  o n l y  

1 w i l l  r e c e i v e  a n y  c o m p e n s a t i o n .

S o u r c e :  S a k s  1 9 9 3 ,  9. ( B a s e d  o n  f i n d i n g s  o f  t h e  H a r v a r d  M e d i c a l  

P r a c t i c e  S t u d y )

DRAFT Comment s to: L a r r y  Weiss (907) 333-5862 - 5862 K e n n y h i l l
Dr. A n c h o r a g e  A K  99504 (Professor of Sociology, UAA)
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DRAFT C o m m e n t s  to: Larry Weiss (907) 333-5862 - 5862 K e n n y h i l l
Dr. A n c h o r a g e  A K  99504 (Professor of Sociology, UAA)

P e o p l e  65 y e a r s  o f  a g e  a n d  o l d e r  w e r e  p a r t i c u l a r l y  l i k e l y  t o  
b e  v i c t i m s  o f  m e d i c a l  n e g l i g e n c e  r e g a r d l e s s  o f  t h e  s e v e r i t y  of 
t h e i r  i n i t i a l  i l l n e s s  ( B r e n n a n  e t  al. 1991, 373) i n d i c a t i n g  a 
g r e a t e r  p r o p e n s i t y  a m o n g  t h e  e l d e r l y  t o  b e  t r e a t e d  b y  s u b s t a n d a r d  
m e d i c a l  p r a c t i t i o n e r s .  In a d d i t i o n ,  " [ t ] h e r e  w a s  m o r e  n e g l i g e n c e  
a m o n g  t h e  M e d i c a i d  p a t i e n t s  t h a n  t h e  p r i v a t e l y  i n s u r e d ,  a n d  m u c h ,  
m u c h  m o r e  a m o n g  t h e  u n i n s u r e d . "  ( H i a t t  199 2 ,  258) I n  o t h e r  
w o r d s ,  t h e r e  is a n  i n v e r s e  r e l a t i o n s h i p  b e t w e e n  w e a l t h  a n d  
n e g l i g e n t  m e d i c a l  t r e a t m e n t .

W h i l e  t h e  C a l i f o r n i a  s t u d y  ( D a n z o n  1985) f o u n d  t h a t  a n  
e s t i m a t e d  9 0  p e r c e n t  of t h o s e  i n j u r e d  b y  m e d i c a l  n e g l i g e n c e  n e v e r  

f i l e d  a c l a i m ,  t h e  H a r v a r d  M e d i c a l  P r a c t i c e  S t u d y  f o u n d  t h a t  m o r e  
t h a n  98 p e r c e n t  o f  a l l  t h e  i n j u r i e s  c a u s e d  b y  m e d i c a l  n e g l i g e n c e  
w e r e  n o t  f o l l o w e d  b y  a m a l p r a c t i c e  c l a i m  ( L o c a l i o  e t  al., 1 9 9 1 ) .  
I n  s u m m a r y  t h e  i n v e s t i g a t o r s  o b s e r v e d  t h a t :

t h e  c i v i l - j u s t i c e  s y s t e m  o n l y  i n f r e q u e n t l y  c o m p e n s a t e s  
i n j u r e d  p a t i e n t s  a n d  r a r e l y  i d e n t i f i e s  a n d  h o l d s  h e a l t h  c a r e  
p r o v i d e r s  a c c o u n t a b l e  f o r  s u b s t a n d a r d  m e d i c a l  c a r e . . . . T h e  
a b a n d o n m e n t  o f  m a l p r a c t i c e  l i t i g a t i o n  is u n l i k e l y  u n l e s s  
c r e d i b l e  s y s t e m s  a n d  p r o c e d u r e s ,  s u p p o r t e d  b y  t h e  p u b l i c ,  

a r e  i n s t i t u t e d  t o  g u a r a n t e e  p r o f e s s i o n a l  a c c o u n t a b i l i t y  t o  

p a t i e n t s  ( L o c a l i o  e t  al. 199 1 ,  250).

D e t e c t i o n  a n d  D e t e r r e n c e

T h e r e  is a n  e x t e n s i v e  a r r a y  of i n s t i t u t i o n a l  s t r u c t u r e s  
a c r o s s  t h e  n a t i o n  w i t h  t h e  n o m i n a l  p u r p o s e  o f  d e t e r r i n g ,  
l i m i t i n g ,  o r  t e r m i n a t i n g  t h e  p r a c t i c e s  of n e g l i g e n t  p h y s i c i a n s .  
N e v e r t h e l e s s ,  n a t i o n w i d e  p r o j e c t i o n s  b a s e d  o n  t h e  H a r v a r d  M e d i c a l  

P r a c t i c e  S t u d y  ( B r e n n a n  et al. 1991) a s  w e l l  a s  o t h e r  s t u d i e s  
( W o l f e  1 9 9 2 )  i n d i c a t e  t h a t  p h y s i c i a n s  c a u s e  1 0 0 , 0 0 0  t o  3 0 0 , 0 0 0  
s e r i o u s  i n j u r i e s  a n d  d e a t h s  e v e r y  y e a r  r e s u l t i n g  f r o m  m e d i c a l  
n e g l i g e n c e .  C l e a r l y  t h e s e  f a c t s  p u t  in s e r i o u s  q u e s t i o n  t h e  

a c t u a l  e f f e c t i v e n e s s  of institi. i o n a l  s a f e g u a r d s .

H o s p i t a l  P e e r - r e v i e w  C o l  ilttees H o s p i t a l  p e e r - r e v i e w  
c o m m i t t e e s  h a v e  t h e  b e n e f i t  o f  k n o w i n g  t h e  p r o f e s s i o n a l  s t r e n g t h s  
a n d  w e a k n e s s e s  o f  p h y s i c i a n s  w i t h  w h o m  t h e y  s h a r e  h o s p i t a l  
p r i v i l e g e s .  T h e  i n t i m a c y  o f  t h e  h o s p i t a l  s e t t i n g ,  h o w e v e r ,  m a k e s  
e f f e c t i v e  s e l f - r e g u l a t i o n  a m o n g  f r i e n d s  a n d  c o l l e a g u e s  u n l i k e l y .  
T h e  t h r e a t  o f  s u i t s  a g a i n s t  i n d i v i d u a l s  s i t t i n g  o n  t h e  p e e r -  
r e v i e w  c o m m i t t e e s  a d d s  t o  t h e  o b s t a c l e s  i n h i b i t i n g  e f f e c t i v e  

d e t e c t i o n  a n d  d e t e r r e n c e  o f  n e g l i g e n t  p h y s i c i a n s  b y  t h e s e  
c o m m i t t e e s  ( S c h w a r t z  a n d  M e n d e l s o n  1989, 1 3 4 2 ) .  I n  1 9 9 1 ,  f o r  

e x a m p l e ,  A m e r i c a n  h o s p i t a l s  s a n c t i o n e d  o n l y  7 5 0  p h y s i c i a n s  w i t h  

r e s t r i c t i o n s  l a s t i n g  l o n g e r  t h a n  o n e  m o n t h  ( W o l f e  1 9 9 2 ,  1). T h i s
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is t h e  e g u i v a l e n t  o f  1 . 2 5  s u c h  s a n c t i o n s  f o r  e a c h  1 , 0 0 0  
p h y s i c i a n s .  C o n t r a s t  t h i s  r a t e  t o  p h y s i c i a n - o w n e d  m a l p r a c t i c e  
i n s u r a n c e  c o m p a n i e s  w h i c h  t e r m i n a t e d  i n s u r a n c e  f o r  6 . 6  p h y s i c i a n s  

p e r  1 , 0 0 0  d u e  t o  m e d i c a l  n e g l i g e n c e  ( S c h w a r t z  a n d  M e n d e l s o n  
1 9 8 9 : 1 3 4 5 ) .  I n  t h e  l a t t e r  c a s e  p h y s i c i a n s  a r e  p e r s o n a l l y  l i a b l e  
f o r  a c o l l e a g u e ' s  m a l p r a c t i c e ,  i n  t h e  f o r m e r  c a s e  t h e y  a r e  no t .

S t a t e  L i c e n s i n g  B o a r d s  A t  the* s t a t e  l e v e l  l i c e n s i n g  b o a r d s  
h a v e  t h e  a u t h o r i t y  t o  i n v e s t i g a t e  a n ^  d i s c i p l i n e  p h y s i c i a n s  f o r  
m e d i c a l  n e g l i g e n c e  a s  w e l l  a s  o t h e r  p r o b l e m s  r e l a t i n g  t o  t h e i r  
p r a c t i c e  o f  m e d i c i n e .  A  m a x i m u m  o f  5 p e r  1 , 0 0 0  p h y s i c i a n s  
n a t i o n a l l y  h a v e  b e e n  d i s c i p l i n e d  b y  s t a t e  b o a r d s  i n  a a n y  r e c e n t  

y e a r ,  a n d  t h e  f i g u r e  is a f r a c t i o n  o f  t h a t  f o r  s e r i o u s  
d i s c i p l i n a r y  a c t i o n s  s u c h  a s  l i c e n s e  r e v o c a t i o n  o r  s u s p e n s i o n .  

M o r e o v e r ,  o n l y  a b o u t  12 p e r c e n t  o f  a l l  d i s c i p l i n a r y  a c t i o n s  
a c t u a l l y  r e l a t e  t o  m e d i c a l  n e g l i g e n c e .  T h e  r e s t  h a v e  t o  d o  w i t h  

c r i m i n a l  b e h a v i o r ,  o v e r p r e s c r i b i n g  d r u g s ,  e t h i c s  i s s u e s ,  etc.
T h e  m o s t  a g g r e s s i v e  s t a t e s  d i s c i p l i n e  a b o u t  10 p e r  1 , 0 0 0  
p h y s i c i a n s  a n n u a l l y ,  w h i l e  t h e  m o s t  r e t i c e n t  d i s c i p l i n e  a b o u t  o n e  
p e r  1 , 0 0 0 .  I n  1 9 9 1  s t a t e  m e d i c a l  b o a r d s  d i s c i p l i n e d  o n l y  3 , 0 3 4  
p h y s i c i a n s ,  w h e r e a s  in t h a t  s a m e  y e a r  a n  e s t i m a t e d  1 5 0 , 0 0 0  t o  
3 0 0 , 0 0 0  s e r i o u s  i n j u r i e s  o r  d e a t h s  o c c u r r e d  d u e  t o  p h y s i c i a n  
n e g l i g e n c e  i n  h o s p i t a l s .  T h e s e  f i g u r e s  d o  n o t  i n c l u d e  e s t i m a t e s  

o f  m e d i c a l  n e g l i g e n c e  t h a t  o c c u r  in p h y s i c i a n  o f f i c e  s e t t i n g s  

o u t s i d e  t h e  h o s p i t a l  ( W o l f e  1 9 9 3 c ) .

A p a r t  f r o m  t h e  p e r i o d i c  s i t u a t i o n  of f r i e n d s  a n d  c o l l e a g u e s  

r e l u c t a n t  t o  e n f o r c e  s a n c t i o n s  a g a i n s t  e a c h  o t h e r ,  m o s t  o f  t h e s e  
b o a r d s  f a c e  a n u m b e r  of a d d i t i o n a l  o b s t a c l e s .  A  m o s t  d i f f i c u l t  
o n e  is t h e  s t a n d a r d  o f  p r o o f  s t a t e  b o a r d s  a r e  r e q u i r e d  t o  u s e  t o  
i d e n t i f y  a n d  m a n a g e  n e g l i g e n t  p h y s i c i a n s .  " ' C l e a r  a n d  c o n v i n c i n g  
e v i d e n c e ' "  m u s t  b e  p r o d u c e d  r a t h e r  t h a n  t h e  l e s s  s t r i n g e n t  
" ' p r e p o n d e r a n c e  o f  e v i d e n c e ' "  t h a t  is t y p i c a l l y  u s e d  i n  o t h e r  
s e t t i n g s  s u c h  a s  s t a t e  c o u r t s  ( S c h w a r t z  a n d  M e n d e l s o n  1989,
1 3 4 5 ) .  A n o t h e r  s e r i o u s  o b s t a c l e  is t h e  w i d e s p r e a d  s h o r t a g e  o f  
i n v e s t i g a t o r s  a n d  r e s o u r c e s  n e c e s s a r y  for b o a r d s  t o  e f f e c t i v e l y  
c o n d u c t  i n v e s t i g a t i o n s .  A s  a r e s u l t  b o a r d s  o f t e n  h a v e  b a c k l o g g e d  
c a s e s  n u m b e r i n g  in t h e  h u n d r e d s .  A  t h i r d  o b s t a c l e  i s  t h a t  s t a t e  
b o a r d s  g e n e r a l l y  d o  n o t  h a v e  e x t e n s i v e  p e e r - r a v i e w  c a p a b i l i t i e s ,  

i n h i b i t i n g  t h e  q u a n t i t y  a n d  q u a l i t y  o f  i n f o r m a t i o n  r e c e i v e d  
d u r i n g  a n  i n v e s t i g a t i o n .  F i n a l l y ,  t h e  c a s e  o f  a n  a c c u s e d  
p h y s i c i a n  w h o  f u l l y  c o n t e s t s  S t a t e  l i c e n s i n g  b o a r d  c h a r g e s  
t y p i c a l l y  d r a g s  o n  s i x  t o  e i g h t  y e a r s .  T h e  p h y s i c i a n  m a y  r e m a i n  
i n  p r a c t i c e  t h a t  e n t i r e  t i m e .  O n e  p u b l i c  i n t e r e s t  l a w y e r  w r y l y  
n o t e d  t h a t  ' " T h i s  s y s t e m  is s o  s l o w ,  s o  m e a g e r ,  a n d  s o  t r i v i a l  
t h a t  d e a t h  i s  w e e d i n g  o u t  i n c o m p e t e n t  p h y s i c i a n s  m u c h  f a s t e r  t h a n  

i s  t h e  b o a r d . " '  ( C h e s t e e n  a n d  L a l l y  1991)
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M e d i c a r e  P e e r  R e v i e w  O r g a n i z a t i o n s  M e d i c a r e  P e e r  R e v i e w  
O r g a n i z a t i o n s  (PROs) w e r e  c r e a t e d  in e a c h  s t a t e  b y  t h e  f e d e r a l  
g o v e r n m e n t  i n  1 9 8 2  t o  m o n i t o r  t h e  q u a l i t y  a n d  c o s t  o f  h o s p i t a l  
c a r e  r e i m b u r s e d  b y  M e d i c a r e .  T h e o r e t i c a l l y  t h e s e  o r g a n i z a t i o n s  
w i e l d  a b i g  s t i c k .  T h e y  c a n  d i s c i p l i n e  p r o b l e m  p h y s i c i a n s  a n d  

h o s p i t a l s  b y  d e n y i n g  t h e m  p a r t i c i p a t i o n  i n  M e d i c a r e ,  r e f e r  
s e r i o u s  q u a l i t y  o f  c a r e  p r o b l e m s  t o  t h e  s t a t e  m e d i c a l  l i c e n s i n g  
b o a r d ,  o r  ',e d u c a t e ,, t h e  o f f e n d e r .  A  r e v i e w  o f  t h e i r  w o r k  i n  t h e  
m i d - 1 9 8 0 s  i n d i c a t e s  t h a t  t h e  r a t e  of P R O  r e c o m m e n d a t i o n s  f o r  
e x c l u s i o n s  f r o m  M e d i c a r e  a n d  M e d i c a i d  d e c l i n e d  d r a m a t i c a l l y .  T h e  
t r e n d  c o r r e s p o n d s  w i t h  a n  e m e r g i n g  p o l i c y  r e v i s i o n  in t h e  H e a l t h  
C a r e  F i n a n c i n g  A d m i n i s t r a t i o n  (HCFA) w h i c h  o v e r s e e s  t h e  P R O s .
H C F A  h a s  d e c i d e d  t o  a d o p t  t h e  s t r a t e g y  o f  " e d u c a t i n g "  e r r a n t  

p h y s i c i a n s  r a t h e r  t h a n  d i s c i p l i n i n g  t h e m .

A  s t u d y  o f  e i g h t  r a n d o m l y  s e l e c t e d  P R O s  b y  t h e  D e p a r t m e n t  o f  

H e a l t h  a n d  H u m a n  S e r v i c e s  (HHS) O f f i c e  of t h e  I n s p e c t o r  G e n e r a l  

(OIG) d u r i n g  a s i x  m o n t h  p e r i o d  in 1 9 9 0  f o u n d  1 3 1  p h y s i c i a n s  
r e s p o n s i b l e  f o r  s e r i o u s  m e d i c a l  n e g l i g e n c e  o r  o t h e r  b r e a c h e s  of 
q u a l i t y  o f  c a r e .  D e s p i t e  t h e  f a c t  t h a t  t h e s e  p r o b l e m s  h a d  l e d  t o  
h o s p i t a l  r e a d m i s s i o n ,  d i s a b i l i t y ,  or d e a t h ;  a n d  d e s p i t e  t h e  f a c t  
t h a t  30 p e r c e n t  o f  t h e s e  p h y s i c i a n s  h a d  m u l t i p l e  i n f r a c t i o n s ,  
o n l y  t w o  w e r e  e v e r  r e f e r r e d  t o  t h e  O I G  f o r  t e r m i n a t i o n  w i t h  
M e d i c a r e ,  a n d  t h r e e  w e r e  r e f e r r e d  t o  t h e  s t a t e  l i c e n s i n g  b o a r d .  

T h e  r e s t  o f  t h e  p h y s i c i a n s  w e r e  n o t i f i e d  t h a t  a p r o b l e m  h a d  b e e n  
d i s c o v e r e d  a n d  w e r e  m o n i t o r e d  m o r e  c l o s e l y  b y  t h e  P R O s  t o  a 
g r e a t e r  o r  l e s s e r  e x t e n t .  M o s t  of t h e  p h y s i c i a n s  a l s o  r e c e i v e d  a 

p h o n e  c a l l  o r  b r i e f  l e t t e r  f r o m  t h e  PRO, a n d  t h a t  s e r v e d  a s  t h e  

a d d i t i o n a l  " e d u c a t i o n "  t h e y  w e r e  s u p p o s e d  t o  r e c e i v e .

I n  f a c t ,  t h e  s t u d y  r e v e a l s  t h a t  P R O s  s q u a n d e r  
o p p o r t u n i t i e s  f o r  g e n u i n e  i m p r o v e m e n t  o f  s u b s t a n d a r d  
p h y s i c i a n s '  s k i l l s .  A n d  b y  c a t e g o r i c a l l y  r e j e c t i n g  m o r e  
p u n i t i v e  m e a s u r e s  in f a v o r  of i n e f f e c t i v e  e d u c a t i o n ,  t h e y  
f a i l  t o  d e t e r  r e p e t i t i o n  o f  s e r i o u s  p r o b l e m s  b y  t h e  s a m e — o r  
o t h e r — i n c o m p e t e n t  d o c t o r s .  ( W o l f e  1991)

P h y s i c i a n - o w n e d  I n s u r a n c e  C o m p a n i e s  A p p r o x i m a t e l y  4 0 %  of 

a l l  p h y s i c i a n s  i n  p a t i e n t  c a r e  a r e  i n s u r e d  a g a i n s t  m e d i c a l  
n e g l i g e n c e  c l a i m s  t h r o u g h  p h y s i c i a n - o w n e d  i n s u r a n c e  c o m p a n i e s  
( S c h w a r t z  a n d  M e n d e l s o n  1 9 8 9 ) .  U n l i k e  t h e  a l t e r n a t i v e  o f  
c o m m e r c i a l  i n s u r a n c e ,  a n d  u n l i k e  e i t h e r  s t a t e  l i c e n s i n g  b o a r d s  o r  
h o s p i t a l  p e e r - r e v i e w  c o m m i t t e e s ,  m e m b e r s  o f  p h y s i c i a n - o w n e d  
i n s u r a n c e  c o m p a n i e s  a r e  p e r s o n a l l y  l i a b l e  f o r  c l a i m s  m a d e  a g a i n s t  
a n y  o f  t h e i r  c o - o w n e r s .  A s  a r e s u l t  o f  t h i s  f i n a n c i a l  
a c c o u n t a b i l i t y ,  a p p l i c a n t s  t o  p h y s i c i a n - o w n e d  i n s u r a n c e  c o m p a n i e s  
a r e  o f t e n  c a r e f u l l y  s c r e e n e d  f o r  c o m p e t e n c e  b y  a c o m m i t t e e  o f  
m e m b e r s  p r i o r  t o  a d m i s s i o n .  O n c e  a d m i t t e d ,  m e m b e r s  w h o  h a v e  h a d
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c l a i m s  f o r  m a l p r a c t i c e  f i l e d  a g a i n s t  t h e m  m a y  b e  r i g o r o u s l y  
e v a l u a t e d  b y  p e e r s ,  o u t s i d e  c o n s u l t a n t s ,  a n d  u n d e r w r i t e r s .

S a n c t i o n s  a g a i n s t  n e g l i g e n t  p h y s i c i a n s  m a y  i n c l u d e  
a d d i t i o n a l  s u r c h a r g e s  o n  t h e i r  i n s u r a n c e  p r e m i u m s ,  d e d u c t i b l e s  in 
t h e  e v e n t  o f  s u c c e s s f u l  c l a i m s ,  r e s t r i c t i o n s  o n  p r a c t i c e ,  

a d d i t i o n a l  t r a i n i n g ,  o r  t h e  t e r m i n a t i o n  c f  i n s u r a n c e .  I n  a b o u t  a 

t h i r d  o f  t h e  c a s e s ,  h o w e v e r ,  t h e  l a t t e r  s a n c t i o n  t a k e s  t h e  f o r m  

o f  a r e s i g n a t i o n  f r o m  p a r t  o w n e r s h i p  i n  t h e  i n s u r a n c e  c o m p a n y  
( a n d  t h e r e f o r  t e r m i n a t i o n  of c o v e r a g e )  u n d e r  p r e s s u r e  f r o m  t h e  
i n s u r a n c e  c o m p a n y .  S c h w a r t z  a n d  M e n d e l s o n  (1989, 1 3 4 5 )  e s t i m a t e  
t h a t  i n  1 9 8 5  s t a t e  b o a r d s  s u s p e n d e d  o r  r e v o k e d  t h e  l i c e n s e s  o f  
a b o u t  0 . 0 8 %  o f  a l l  p r a c t i c i n g  p h y s i c i a n s ,  l e s s  t h a n  o n e  p e r  
1 , 0 0 0 ,  b e c a u s e  o f  i n c o m p e t e n c e  o r  n e g l i g e n c e .  D u r i n g  t h e  s a m e  
y e a r  p h y s i c i a n - o w n e d  i n s u r a n c e  c o m p a n i e s  t e r m i n a t e d  c o v e r a g e  f o r  
6 . 6  p e r  1 , 0 0 0  m e m b e r  p h y s i c i a n s  d u e  t o  m e d i c a l  n e g l i g e n c e .  I n  
o t h e r  w o r d s  t h e  m a x i m u m  s a n c t i o n  w a s  a p p l i e d  b y  t h e  p h y s i c i a n -  
o w n e d  i n s u r a n c e  c o m p a n i e s  o v e r  e i g h t  t i m e s  m o r e  f r e q u e n t l y  t h a n  
t h e  m a x i m u m  s a n c t i o n  a p p l i e d  b y  s t a t e  b o a r d s .

C e r t a i n l y  i t  c a n  b e  a r g u e d  t h a t  s u s p e n s i o n  o f  l i c e n s e  is 
c o n s i d e r a b l y  m o r e  s e r i o u s  t h a n  l o s s  of i n s u r a n c e  s o  t h a t  t h e  
p e n a l t i e s  a r e  n o t  c o m p a r a b l e .  H o w e v e r ,  l e s s e r  s a n c t i o n s  f o r  
n e g l i g e n c e  w e r e  l e v i e d  b y  t h e  p h y s i c i a n - o w n e d  i n s u r a n c e  c o m p a n i e s  
a t  a r a t e  a b o u t  t h i r t e e n  t i m e s  m o r e  f r e q u e n t l y  t h a n  l e s s e r  
s a n c t i o n s  a p p l i e d  b y  t h e  b o a r d s .  T h e r e  is a s t r o n g  s u g g e s t i o n  in 
t h e s e  r e s e a r c h  f i n d i n g s  t h a t  s t r u c t u r a l l y  t h e  p h y s i c i a n - o w n e d  
i n s u r a n c e  c o m p a n i e s ,  c h a r a c t e r i z e d  b y  p e r s o n a l  f i n a n c i a l  
l i a b i l i t y ,  a r e  f a r  m o r e  e f f e c t i v e  a t  w e e d i n g  o u t  n e g l i g e n t  
p h y s i c i a n s  t h a n  a r e  t h e  s t a t e  l i c e n s i n g  b o a r d s .

T h e  o c c a s i o n a l  r e v o c a t i o n  of a p h y s i c i a n ' s  l i c e n s e  b y  t h e  

s t a t e  b o a r d  d u e  t o  n e g l i g e n c e ,  t h e  b o a r d ' s  u l t i m a t e  s a n c t i o n ,  m a y  
e f f e c t i v e l y  p r e v e n t  a p h y s i c i a n  f r o m  e n d a n g e r i n g  t h e  p e o p l e  o f  a 
p a r t i c u l a r  s t a t e .  H o w e v e r ,  t h a t  s a m e  n e g l i g e n t  p h y s i c i a n  is f r e e  
t o  s t a r t  a p r a c t i c e  in a n o t h e r  s t a t e  w h o s e  l i c e n s i n g  b o a r d  m a y  b e  
e n t i r e l y  u n a w a r e  o f  t h e  p h y s i c i a n ' s  h i s t o r y  o f  i n c o m p e t e n c e .  
P h y s i c i a n - o w n e d  i n s u r a n c e  c o m p a n i e s  a d m i n i s t e r  t h e i r  u l t i m a t e  
s a n c t i o n ,  t e r m i n a t i o n  o f  i n s u r a n c e ,  f a r  m o r e  f r e q u e n t l y  t h a n  
b o a r d s  r e v o k e  o r  s u s p e n d  l i c e n s e s ,  h o w e v e r  t h e  s o c i a l  r e s u l t  is 
t h e  p r o t e c t i o n  o f  m e m b e r - p h y s i c i a n s ' f i n a n c e s  r a t h e r  t h a n  

p r o t e c t i o n  o f  t h e  p u b l i c ' s  h e a l t h .  T h e  s a n c t i o n e d  p h y s i c i a n  is 
r e l a t i v e l y  f r e e  t o  c o n t i n u e  h i s  o r  h e r  f l a w e d  p r a c t i c e  of 
m e d i c i n e  w i t h  c o m m e r c i a l  i n s u r a n c e  o r  w i t h o u t  i n s u r a n c e  c o v e r a g e  

a t  a l l .  I n  a d d i t i o n  h e  o r  s h e  m a y  b e  a c c e p t e d  t o  p r a c t i c e  i n  t h e  
m i l i t a r y ,  o r  in a s t a t e  o r  m u n i c i p a l  h o s p i t a l .

N a t i o n a l  P r a c t i t i o n e r  D a t a  B a n k  I n  t h e  f a l l  o f  1 9 9 0  t h e  
D e p a r t m e n t  o f  H e a l t h  a n d  H u m a n  S e r v i c e s  i n i t i a t e d  t h e  N a t i o n a l
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P r a c t i t i o n e r  D a t a  B a n k .  T h e  n o m i n a l  p u r p o s e  o f  t h i s  d a t a  b a n k  is 
t o  c o l l e c t  a n d  d i s s e m i n a t e  i n f o r m a t i o n  a b o u t  m e d i c a l  m a l p r a c t i c e  
p a y m e n t s  a n d  a r a n g e  o f  a d v e r s e  p r o f e s s i o n a l  a c t i o n s  i n v o l v i n g  
p h y s i c i a n s  a n d  o t h e r  h e a l t h  c a r e  p r a c t i t i o n e r s :

T h i s  s y s t e m . . . w a s  c r e a t e d  t o  h e l p  m e e t  a n a t i o n a l  n e e d  t o  
r e s t r i c t  t h e  a b i l i t y  o f  i n c o m p e t e n t  p r a c t i t i o n e r s  t o  m o v e  

f r o m  s t a t e  t o  s t a t e  w i t h o u t  d i s c l o s u r e  o r  d i s c o v e r y  o f  t h e  
p r a c t i t i o n e r ' s  p r e v i o u s  d a m a g i n g  o r  i n c o m p e t e n t  p e r f o r m a n c e .  

T h e  d a t a  b a n k  c o n t a i n s  i n f o r m a t i o n  o n  a d v e r s e  a c t i o n s  t a k e n  
a g a i n s t  a p r a c t i t i o n e r ' s  l i c e n s e ,  c l i n i c a l  p r i v i l e g e s ,  a n d  
p r o f e s s i o n a l  s o c i e t y  m e m b e r s h i p s ,  a s  w e l l  a s  i n f o r m a t i o n  o n  

m a l p r a c t i c e  p a y m e n t s  r e s u l t i n g  f r o m  j u d g e m e n t s  o r  
s e t t l e m e n t s  (U.S. G e n e r a l  A c c o u n t i n g  1 9 9 2 b ,  2).

U n f o r t u n a t e l y ,  t h e  p o l i t i c a l  c o m p r o m i s e s  m a d e  d u r i n g  t h e  
f o r m a t i o n  o f  t h e  d a t a  b a n k  l e g i s l a t i o n  h a v e  s e r i o u s l y  f l a w e d  t h e  
u s e  o f  t h i s  i n f o r m a t i o n  t o  p r o t e c t  t h e  p u b l i c ' s  h e a l t h .  C o n g r e s s  
r e f u s e s  t o  a l l o w  d i s c l o s u r e  t o  c o n s u m e r s  o f  a n y  i n f o r m a t i o n  t h a t  
m i g h t  r e v e a l  t h e  i d e n t i t y  of a n  i n d i v i d u a l  p r a c t i t i o n e r .  T h e  
o n l y  o r g a n i z a t i o n s  a l l o w e d  t o  o b t a i n  t h i s  i n f o r m a t i o n  a r e  
h o s p i t a l s  a n d  o t h e r  h e a l t h  c a r e  e n t i t i e s ,  p r o f e s s i o n a l  s o c i e t i e s ,  

s t a t e  l i c e n s i n g  b o a r d s ,  a n d  i n d i v i d u a l  p r a c t i t i o n e r s .  O f  t h e s e ,  

o n l y  h o s p i t a l s  a r e  a c t u a l l y  r e q u i r e d  t o  q u e r y  t h e  d a t a  b a n k  w h e n  
h i r i n g ,  g r a n t i n g  c l i n i c a l  p r i v i l e g e s ,  o r  e v a l u a t i n g  p h y s i c i a n s .  
D e s p i t e  t h e  s t a t e d  m a j o r  p u r p o s e  of t h e  d a t a  b a n k ,  s t a t e  
l i c e n s i n g  b o a r d s  a r e  n o t  r e q u i r e d  t o  e v a l u a t e  d a t a  b a n k  
i n f o r m a t i o n  p r i o r  t o  g r a n t i n g  n e w  l i c e n s e s .  A  r e c e n t  s t u d y  b y  
t h e  U . S .  G e n e r a l  A c c o u n t i n g  O f f i c e  (1993) f o u n d  t h a t  t h e  d a t a  
b a n k ' s  e f f e c t i v e n e s s  is f u r t h e r  h a m p e r e d  b y  l o n g  d e l a y s  in 
p r o v i d i n g  r e q u e s t e d  i n f o r m a t i o n ,  l a x  s e c u r i t y  r e g a r d i n g  s e r s . t i v e  
i n f o r m a t i o n ,  i n a d e q u a t e  f e d e r a l  m o n i t o r i n g  o f  t h e  d a t a  b a n k  
c o n t r a c t o r ,  a n d  p o o r  p l a n n i n g  f o r  t h e  d a t a  b a n k ' s  f u t u r e .

V e r i f y i n g  P h y s i c i a n s '  C r e d e n t i a l s  T h e r e  is n o  s i n g l e ,  

p u b l i c  s o u r c e  f o r  i n f o r m a t i o n  a b o u t  p h y s i c i a n s  w h o  h a v e  b e e n  
d i s c i p l i n e d  b e c a u s e  t h e y  w e r e  d r u g  i m p a i r e d ,  i n c o m p e t e n t ,  
n e g l i g e n t ,  u n e t h i c a l ,  o r  e n g a g e d  i n  c r i m i n a l  b e h a v i o r .  M o s t  
s t a t e  m e d i c a l  s o c i e t i e s  w i l l  r e l e a s e  a l i s t  o f  n a m e s  o f  
p h y s i c i a n s  t h a t  t h e y  h a v e  d i s c i p l i n e d ,  b u t  t h a t  l i s t  w i l l  n o t  
c o n t a i n  t h e  n a m e s  o f  p h y s i c i a n s  w h o  h a v e  b e e n  d i s c i p l i n e d  b y  a 
m y r i a d  o f  f e d e r a l  a g e n c i e s ,  o t h e r  s t a t e  m e d i c a l  b o a r d s ,  h o s p i t a l  
p e e r  r e v i e w  b o a r d s ,  o r  a n u m b e r  of o t h e r  i n s t i t u t i o n s .  T h e  
c l o s e s t  t h i n g  t o  s u c h  a l i s t  t h a t  m a y  b e  a s  a c c e s s i b l e  a s  t h e  

l o c a l  l i b r a r y  i s  a b o o k  u p d a t e d  e v e r y  c o u p l e  o f  y e a r s  u n d e r  t h e  

t i t l e  Questionable Doctors ( V a n  T u n e n  1991) , p r o d u c e d  b y  P u b l i c  
C i t i z e n  H e a l t h  R e s e a r c h  G r o u p ,  a c o n s u m e r  a d v o c a c y  R a l p h  N a d a r  
s p i n o f f  g r o u p .  T h i s  p u b l i c a t i o n  l i s t s  in o n e  s o u r c e  p h y s i c i a n s
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w h o  h a v e  b e e n  d i s c i p l i n e d  b y  s e v e r a l  f e d e r a l  a g e n c i e s  a n d  m o s t  
s t a t e  m e d i c a l  s o c i e t i e s .

W h i l e  i t  i s  a l m o s t  i m p o s s i b l e  t o  f i n d  o u t  if a p a r t i c u l a r  
p h y s i c i a n  h a s  b e e n  d i s c i p l i n e d  b y  a l l  o f  t h e  i n s t i t u t i o n s  t h a t  
p o t e n t i a l l y  m i g h t  d o  so, it is e v e n  m o r e  d i f f i c u l t  f o r  a p e r s o n  
s e e k i n g  h e a l t h  c a r e  t o  v e r i f y  t h a t  a p h y s i c i a n  h a s  t h e  t r a i n i n g  

a n d  e x p e r i e n c e  t h a t  h e  o r  s h e  c l a i m s .  I n  a s t u d y  c o n d u c t e d  b y  

R e a d e  a n d  R a t z a n  (1989) t h e i r  c o n c l u s i o n  w a s  t h a t  " o b t a i n i n g  
a c c e s s  t o  c o m p l e t e ,  u p - t o - d a t e ,  a n d  v e r i f i e d  i n f o r m a t i o n  a b o u t  
p h y s i c i a n s  is a l l  b u t  i m p o s s i b l e . "

P h y s i c i a n s  l i s t e d  in t h e  y e l l o w  p a g e s  o f  t h e  p h o n e  b o o k  
t y p i c a l l y  a r e  f r e e  t o  l i s t  j u s t  a b o u t  w h a t e v e r  t h e y  w a n t .
T h e  p h o n e  c o m p a n i e s  t y p i c a l l y  r u n  n o  i n d e p e n d e n t  c h e c k s  o n  
s t a t e  l i c e n s u r e  o r  s p e c i a l t y  c r e d e n t i a l s  l i s t e d .

M a n y  s t a t e  o r  c o u n t y  m e d i c a l  s o c i e t i e s  d o  n o t  i n d e p e n d e n t l y  

v e r i f y  b i o g r a p h i c a l  i n f o r m a t i o n  g i v e n  t o  t h e m  b y  p h y s i c i a n s  
s u c h  a s  m e d i c a l  s c h o o l ,  r e s i d e n c i e s ,  o r  b o a r d  c e r t i f i c a t i o n .  

W h e t h e r  t h e y  v e r i f y  s u c h  i n f o r m a t i o n  o r  no t ,  o f t e n  m e d i c a l  

s o c i e t i e s  w i l l  n o t  r e l e a s e  c r u c i a l  i n f o r m a t i o n  t o  t h e  
i n q u i r i n g  p u b l i c  s u c h  a s  w h e t h e r  o r  n o t  t h e  p h y s i c i a n  is 
b o a r d  c e r t i f i e d .

T h e  23 s p e c i a l t y  a n d  s u b s p e c i a l i t y  b o a r d s  o f  t h e  A m e r i c a n  
B o a r d  o f  M e d i c a l  S p e c i a l i t i e s  (A B M S ) a r e  w i l d l y  i n c o n s i s t e n t  
t o  p u b l i c  i n q u i r i e s  a b o u t  b o a r d  c e r t i f i c a t i o n  a n d  o t h e r  
i n f o r m a t i o n  c o n c e r n i n g  t h e  q u a l i f i c a t i o n s  o f  m e m b e r -  
p h y s i c i a n s .  S o m e  r e l e a s e d  a l l  p e r t i n e n t  i n f o r m a t i o n  o v e r  
t h e  p h o n e ,  b u t  m o s t  d i d  n o t .  S o m e  w o u l d  r e l e a s e  s u c h  

i n f o r m a t i o n  o n l y  t o  h o s p i t a l s ,  o r  o n l y  t o  m a i l e d  i n q u i r i e s .  

S o m e  w o u l d  o n l y  r e l e a s e  i n f o r m a t i o n  w i t h  a s i g n e d  r e l e a s e  

f r o m  t h e  p h y s i c i a n ,  a n d  s o m e  b o a r d s  r e f e r r e d  i n q u i r i n g  
m e m b e r s  o f  t h e  p u b l i c  t o  t h e  l i b r a r y ,  o f t e n  t o  a c o p y  o f  
M a r q u i s '  Directory of Medical Specialists ( A m e r i c a n  B o a r d  o f  
M e d i c a l  S p e c i a l i t i e s  1 9 9 1 - 9 2 )

T h e  Directory of Medical Specialists i n  t h e o r y  o n l y  l i s t s  
p h y s i c i a n s  w h o  a r e  b o a r d  c e r t i f i e d .  A  s e r i o u s  p r o b l e m  w i t h  
t h i s  c o m p e n d i u m  i s  tha t ,  f o r  a n u m b e r  o f  r e a s o n s ,  a 
p h y s i c i a n  w h o  is b o a r d  c e r t i f i e d  in a s p e c i a l t y  a r e a  m a y  n o t  
b e  l i s t e d  in h e r e .  F i n a l l y ,  o n l y  b o a r d  c e r t i f i c a t i o n  i s  
i n d e p e n d e n t l y  c e r t i f i e d ,  o t h e r  b i o g r a p h i c a l  i n f o r m a t i o n ,  

f o r  e x a m p l e  r e g a r d i n g  r e s i d e n c y  a n d  f e l l o w s h i p  t r a i n i n g ,  

s i m p l y  r e f l e c t s  w h a t  t h e  p h y s i c i a n  i n d i c a t e d ,  a n d  is n o t  
i n d e p e n d e n t l y  v e r i f i e d .
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T h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n  d i r e c t o r y  d o e s  c o n t a i n  
v e r i f i e d  i n f o r m a t i o n  a b o u t  s t a t e  l i c e n s u r e ,  m e d i c a l  s c h o o l ,  
a n d  s p e c i a l t y - b o a r d  c e r t i f i c a t i o n ,  b u t  t h e  d i r e c t o r y  is n o t  
e a s y  t o  f i n d ,  i s  h e a v i l y  c o d e d  m a k i n g  i t  q u i t e  u s e r  
u n f r i e n d l y ,  a n d  c a n  b e  q u i t e  m i s l e a d i n g  t o  t h e  l a y  p e r s o n .
I n  a d d i t i o n  t h e  d i r e c t o r y  p r o v i d e s  n o  i n f o r m a t i o n  o n  
a d v a n c e d  t r a i n i n g  o r  c e r t i f i c a t i o n  in s u b s p e c i a l t i e s .

S t a t e  l i c e n s i n g  b o a r d s  v e r i f y  t r a i n i n g  a n d  c e r t i f i c a t i o n  
i n f o r m a t i o n  t o  a g r e a t e r  o r  l e s s e r  d e g r e e  i n i t i a l l y ,  b u t  m a y  
n o t  v e r i f y  a d d i t i o n a l  i n f o r m a t i o n  g i v e n  d u r i n g  l i c e n s u r e  

r e n e w a l ,  f o r  e x a m p l e  a b o u t  a d v a n c e d  t r a i n i n g .  S t a t e  b o a r d s  
v a r y  i n  t e r m s  o f  h o w  m u c h  i n f o r m a t i o n  t h e y  w i l l  r e l e a s e  t o  
t h e  p u b l i c ,  a n d  u n d e r  w h a t  c i r c u m s t a n c e s .

S l e e p - D e p r i v e d  M e d i c a l  R e s i d e n t s .  R e s i d e n t s  a r e  t y p i c a l l y  
r e c e n t l y  g r a d u a t e d  m e d i c a l  s t u d e n t s  w h o  a r e  d o i n g  o n e  t o  f o u r  
y e a r s  o f  a d d i t i o n a l  c l i n i c a l  t r a i n i n g ,  u s u a l l y  o n  t h e  h o u s e  s t a f f  
o f  a h o s p i t a l .  R e s i d e n t s  a r e  t e r r i b l y  e x p l o i t e d ,  w o r k i n g  1 0 0  t o  
1 2 0  h o u r s  p e r  w e e k  o r  m o r e ,  a n d  o f t e n  w o r k i n g  u p  t o  36 h o u r s  
s t r a i g h t  w i t h  n o  s l e e p  o r  o n l y  a q u i c k  n a p  (U.S. G e n e r a l  
A c c o u n t i n g  O f f i c e  1 9 9 2 a ) . A  s u b s t a n t i a l  b o d y  o f  r e s e a r c h  d a t i n g  

b a c k  t o  t h e  e a r l y  1 9 7 0 s  s u p p o r t s  t h e  c o m m o n  s e n s e  a s s u m p t i o n  t h a t  

f a t i g u e d  r e s i d e n t s  a r e  l i k e l y  m o r e  p r o n e  t o  m e d i c a l  n e g l i g e n c e  
t h a n  w e l l  r e s t e d  p h y s i c i a n s .

T h e  A c c r e d i t a t i o n  C o u n c i l  f o r  G r a d u a t e  M e d i c a l  E d u c a t i o n  
( A C G M E )  a c c r e d i t s  t h e  n e a r l y  7 , 0 0 0  r e s i d e n c y  p r o g r a m s  a c r o s s  t h e  
U n i t e d  S t a t e s .  F o r  s e v e r a l  y e a r s  d u r i n g  t h e  l a t e  1 9 8 0 s  A C G M E ,  
t h e  A M A ,  a n d  t h e  A s s o c i a t i o n  o f  A m e r i c a n  M e d i c a l  C o l l e g e s  (AAMC) 
w o r k e d  t o g e t h e r  t o  d e v e l o p  a c c r e d i t a t i o n  s t a n d a r d s  t h a t  w o u l d  
l i m i t  t h e  e x c e s s i v e  h o u r s  t y p i c a l l y  w o r k e d  b y  m e d i c a l  r e s i d e n t s .  
T h e s e  e f f o r t s  w e r e  o p p o s e d  b y  t h e  A m e r i c a n  B o a r d s  o f  M e d i c a l  
S p e c i a l i t i e s  ( A B M S ) , i n  p a r t i c u l a r  t h e  s i x  s u r g i c a l  s p e c i a l t y  
a r e a s  o f  t h e  24 m e d i c a l  s p e c i a l i t i e s  in t h e  A C G M E .  O n l y  o n e  of 

t h e s e  s i x  s u r g i c a l  s p e c i a l i t i e s  r e s t r i c t e d  t h e  m a x i m u m  n u m b e r  of 

h o u r s  a r e s i d e n t  c o u l d  w o r k  p e r  w e e k ,  o n l y  o n e  o f  t h e m  l i m i t e d  
t h e  n u m b e r  o f  d a y s  p e r  w e e k  a r e s i d e n t  h a d  o n - c a l l  d u t y ,  a n d  o n l y  
o n e  o f  t h e m  r e q u i r e d  a m i n i m u m  of o n e  d a y  p e r  w e e k  o f f  (U.S. 
G e n e r a l  A c c o u n t i n g  O f f i c e  1 9 9 2 a ,  45). T h e  s u r g i c a l  s p e c i a l i t i e s  
w a n t e d  v i r t u a l l y  n o  r e s t r i c t i o n s  o n  t h e i r  e x p l o i t a t i o n  o f  m e d i c a l  
r e s i d e n t s .

N e v e r t h e l e s s ,  a s  a c o m p r o m i s e  A C G M E  f i n a l l y  a d o p t e d  t h e  
f o l l o w i n g  l a n g u a g e  t h e  e n d  o f  1991:

•It i s  d e s i r a b l e  t h a t  r e s i d e n t s '  w o r k  s c h e d u l e s  b e  

d e s i g n e d  s o  t h a t  o n  t h e  a v e r a g e ,  e x c l u d i n g  e x c e p t i o n a l  
p a t i e n t  c a r e  n e e d s ,  r e s i d e n t s  h a v e  a t  l e a s t  o n e  d a y  o u t  of
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s e v e n  f r e e  o f  r o u t i n e  r e s p o n s i b i l i t i e s  a n d  b e  o n - c a l l  i n  t h e

h o s p i t a l  n o  m o r e  o f t e n  t h a n  e v e r y  t h i r d  n i g h t . ' (U.S.

G e n e r a l  A c c o u n t i n g  O f f i c e  1 9 9 2 a ,  3)

T h i s  s o u n d s  l i k e  a m u s h y  e q u i v o c a t i n g  s t a t e m e n t  b e c a u s e  it 
is. U n d e r  t h e s e  g u i d e l i n e s  r e s i d e n t s  c a n  s t i l l  w o r k  96 h o u r s  o r  
m o r e  p e r  w e e k .  T h e  g u i d e l i n e s  a r e  t h e  r e s u l t  o f  o p p o s i t i o n  t o  a 
m o r e  m e a n i n g f u l  p o l i c y  b y  t h e  s u r g i c a l  s p e c i a l t i e s  o f  t h e  A C G M E ,  
t h e  A m e r i c a n  B o a r d  o f  S u r g e o n s ,  a n d  t h e  A m e r i c a n  C o l l e g e  o f  
S u r g e o n s .  S u r g e o n s  o b j e c t e d  t o  a n y  A C G M E  r e g u l a t i o n s  o n  t h e  
b a s i s  t h a t  " s u c h  l i m i t s  i n t e r f e r e  w i t h  t h e  d e v e l o p m e n t  o f  t h e  
r e s i d e n t ' s  s e n s e  o f  c o m m i t m e n t  t o  t h e  p a t i e n t  a n d  i m p e d e  t h e  
c o n t i n u i t y  o f  c a r e  n e c e s s a r y  f o r  p a t i e n t  s a f e t y . "  (U.S. G e n e r a l  

A c c o u n t i n g  O f f i c e  1 9 9 2 a ,  3). A p p a r e n t l y  s e v e r e  f a t i g u e  a n d  
s t r e s s ,  a n d  t h e  r e s u l t a n t  i n c r e a s e d  r i s k  o f  m e d i c a l  n e g l i g e n c e  

w a s  n o t  t h o u g h t  t o  i n t e r f e r e  w i t h  " p a t i e n t  s a f e t y "  t o  a 
s i g n i f i c a n t  d e g r e e .

N e w  Y o r k  S t a t e  is t h e  o n l y  s t a t e  t h a t  a t t e m p t s  t o  r e g u l a t e  
t h e  n u m b e r  o f  h o u r s  r e s i d e n t s  w o r k .  T h e  i m p e t u s  f o r  t h i s  
r e g u l a t i o n  a r o s e  f r o m  a 1 9 8 6  N e w  Y o r k  c o u n t y  g r a n d  J u r y  
i n v e s t i g a t i o n  o f  t h e  s u s p i c i o u s  d e a t h  o f  a t e e n a g e r  a d m i t t e d  t o  
N e w  Y o r k  H o s p i t a l  w h o  w a s  t r e a t e d  b y  t w o  o v e r w o r k e d  a n d  
u n d e r s u p e r v i s e d  r e s i d e n t s .  N e w  Y o r k  l i m i t s  r e s i d e n t s  t o  8 0  h o u r s  

p e r  w e e k ,  a v e r a g e d  o v e r  a f o u r  w e e k  p e r i o d .  T h e  s t a t e  a l s o  
r e q u i r e s  o n e  f u l l  d a y  o f f  e a c h  w e e k ,  a m i n i m u m  o f  e i g h t  h o u r s  o f f  
b e t w e e n  s c h e d u l e d  o n - d u t y  a s s i g n m e n t s ,  a n d  a s p e c i f i c  l e v e l  o f  

s u p e r v i s i o n .  T h e  a d d i t i o n a l  p e r s o n n e l  r e q u i r e d  t o  r e p l a c e  t h e  
m e d i c a l  r e s i d e n t s  n o w  l i m i t e d  t o  " o n l y "  80 h o u r s  p e r  w e e k  c o s t  
t h e  h o s p i t a l s  o f  t h e  S t a t e  o f  N e w  Y o r k  a n  e s t i m a t e d  $ 2 2 7  m i l l i o n  
t h e  f i r s t  y e a r .  T h i s  c o s t  p r o j e c t i o n  a l o n g  w i t h  o t h e r s  i n d i c a t e s  
h o w  w i d e s p r e a d  t h e  e x p l o i t a t i o n  of c h e a p ,  a b u n d a n t  m e d i c a l  
r e s i d e n t  l a b o r  is t o  t h e  c u r r e n t  p r a c t i c e  o f  h o s p i t a l - b a s e d  
h e a l t h  c a r e  n a t i o n - w i d e  (U.S. G e n e r a l  A c c o u n t i n g  O f f i c e  1 9 9 2 a ,  
3 2 - 3 6 .

U n f o r t u n a t e l y  t h e r e  h a v e  b e e n  n o  p u b l i s h e d  s t u d i e s  r e g a r d i n g  

w h y  s u r g e o n s  a n d  p o s s i b l y  o t h e r  g r o u p s  o f  p h y s i c i a n s  a r e  s o  
r e s i s t a n t  t o  a l l o w i n g  r e s i d e n t s  t o  h a v e  r e a s o n a b l e  w o r k i n g  
c o n d i t i o n s ,  t h e r e b y  r e d u c i n g  m e d i c a l  n e g l i g e n c e  c a u s e d  b y  
f a t i g u e ,  s t r e s s ,  a n d  s l e e p  d e p r i v a t i o n .  T h e  a d d i t i o n a l  c o s t s  m a y  
b e  a f a c t o r ,  b u t  p r e s u m a b l y  t h a t  is t h e  w o r r y  o f  t h e  h o s p i t a l  
a d m i n i s t r a t o r  a n d  n o t  p h y s i c i a n s  w i t h  t r a i n i n g  r e s p o n s i b i l i t i e s  
o r  h o s p i t a l  p r i v i l e g e s .  P e r h a p s  t h e  s y s t e m a t i c  o v e r w o r k  o f  t h e  
r e s i d e n t s  i s  s e e n  as a k i n d  o f  h a z i n g  r i t u a l  t h a t  f u n c t i o n s  t o  
b o n d  t h e  r e s i d e n t s  t o  t h e  p r o f e s s i o n  w h i l e  s i m u l t a n e o u s l y  
l o o s e n i n g  t i e s  w i t h  p a t i e n t s ,  f a m i l y ,  a n d  n o n - p h y s i c i a n  f r i e n d s .  
S u r e l y  a n  i m p o r t a n t  i m p e t u s  t o  t h e  g r o s s  e x p l o i t a t i o n  o f  t h e  
r e s i d e n t s '  t i m e  is f e a r  b y  t h e  p h y s i c i a n - e d u c a t o r s  t h a t  t h e i r  o w n
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t i m e  w o u l d  b e  s e v e r e l y  i m p a c t e d  b y  a d d i t i o n a l  w o r k  i f  r e s i d e n t s  
w e r e  a l l o w e d  t o  c u t  b a c k .  I n  a n y  c a s e  t h e s e  q u e s t i o n s  n e e d  
a d d i t i o n a l  r e s e a r c h  b e c a u s e  t h e  m e d i c a l  a n d  s o c i a l  c o n s e q u e n c e s  
o f  t h e  s y s t e m a t i c  o v e r w o r k  o f  r e s i d e n t s  a r e  s o  s e r i o u s .

T o r t  R e f o r m

T h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n  a n d  i t s  s t a t e  a f f i l i a t e s ,  
i n s u r a n c e  c o m p a n i e s ,  a n d  t h e  m e d i a  h a v e  c o m b i n e d  t o  m a k e  t h e  
i s s u e s  o f  m e d i c a l  m a l p r a c t i c e  a n d  t o r t  r e f o r m  a l m o s t  i n s e p a r a b l e  
i n  t h e  p u b l i c  c o n s c i o u s n e s s .  A  t o r t  is a l e g a l  a c t i o n  
s p e c i f y i n g :

. . . a l l e g a t i o n s  of i n j u r y  o r  w r o n g  c o m m i t t e d  e i t h e r  a g a i n s t  a 
p e r s o n  o r  a g a i n s t  a p e r s o n ' s  p r o p e r t y  b y  a p a r t y  o r  p a r t i e s  
w h o  e i t h e r  f a i l e d  t o  d o  s o m e t h i n g  t h a t  t h e y  w e r e  o b l i g e d  t o  
d o  o r  d i d  s o m e t h i n g  t h a t  t h e y  w e r e  o b l i g a t e d  n o t  t o  d o  
( O s t r o m  e t  al., 1993, 19).

T o r t s  i n c l u d e  a w i d e  v a r i e t y  of c o u r t  a c t i o n s  s u c h  a s  
p r o d u c t  l i a b i l i t y ,  a u t o m o b i l e  t o r t s ,  p e r s o n a l  i n j u r y ,  l i b e l ,  etc. 
A  m e d i c a l  m a l p r a c t i c e  s u i t  is a p a r t i c u l a r  t y p e  of t o r t  r e q u i r i n g  
a p a t i e n t  t o  s h o w  t h a t  h e  o r  s h e  w a s  i n j u r e d  d u r i n g  m e d i c a l  
t r e a t m e n t ,  t h a t  t h e  p h y s i c i a n ' s  t r e a t m e n t  (or l a c k  o f  a p p r o p r i a t e  
t r e a t m e n t )  c a u s e d  t h e  i n j u r y ,  a n d  t h a t  t h e  p h y s i c i a n  f a i l e d  t o  
p r o v i d e  t h e  g e n e r a l l y  a c c e p t e d  s t a n d a r d  o f  c a r e .  In 1 9 9 1  a n  

e s t i m a t e d  1 . 2  m i l l i o n  t o r t  c a s e s  o f  a l l  k i n d s  w e r e  f i l e d  i n  s t a t e
c o u r t s ,  a f i g u r e  w h i c h  h a s  b e e n  f a i r l y  s t a b l e  f o r  s e v e r a l  y e a r s

( O s t r o m  e t  a l . ,  1 9 9 3 ,  19). H o w e v e r ,  o n l y  a b o u t  1 0 %  o f  a l l  t o r t s  

d e c i d e d  a t  t r i a l  a r e  m e d i c a l  m a l p r a c t i c e  c a s e s  ( O s t r o m  e t  al., 
1 9 9 2 ,  81 ) .

O r g a n i z e d  P h y s i c i a n s '  g r o u p s  a n d  t h e  i n s u r a n c e  i n d u s t r y  t a k e  
t h e  l e a d  i n  a r g u i n g  t h a t  t h e r e  is n e e d  t o  r e f o r m  t h e  l e g a l  
s t r u c t u r e  a s  i t  p e r t a i n s  t o  t o r t s ,  a n d  in p a r t i c u l a r  t o  m e d i c a l  
m a l p r a c t i c e  c a s e s .  S o m e  of t h e  c o m m o n l y  c i t e d  r e a s o n s  i n c l u d e :

T h e r e  is a n  e x p l o s i o n  o f  m e d i c a l  m a l p r a c t i c e  l i t i g a t i o n ,  a n d
m u c h  o f  i t  is t r i v i a l  o r  u n w a r r a n t e d .

L a w y e r s '  c o n t i n g e n c y  f e e s  a r e  t h e  c a u s e  o f  t h e  h i g h  c o s t  o f  
m e d i c a l  m a l p r a c t i c e  i n s u r a n c e .

E n o r m o u s ,  u n f a i r  s e t t l e m e n t s  a r e  t h e  c a u s e  o f  t h e  h i g h  c o s t  
o f  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e .

T h e  h i g h  a n d  r i s i n g  c o s t  of h e a l t h  c a r e  c a n  in l a r g e  p a r t  b e  
a t t r i b u t e d  t o  t h e  h i g h  c o s t  of m e d i c a l  m a l p r a c t i c e  
i n s u r a n c e .
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D e f e n s i v e  m e d i c i n e ,  t h e  o r d e r i n g  o f  l a r g e l y  u n n e c e s s a r y  
t e s t s  a n d  p r o c e d u r e s  b y  p h y s i c i a n s  t r y i n g  t o  a v o i d  
m a l p r a c t i c e  s u i t s ,  is d r i v i n g  u p  t h e  c o s t  o f  h e a l t h  c a r e .

H i g h  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  a r e  f o r c i n g  
p h y s i c i a n s  t o  s t o p  d e l i v e r i n g  b a b i e s ,  t o  r e d u c e  o r  e l i m i n a t e  

o t h e r  m e d i c a l  p r o c e d u r e s ,  a n d  t o  q u i t  t h e  p r a c t i c e  o f  

m e d i c i n e  a l t o g e t h e r .

T h e s e  a l l e g a t i o n s  p r o v i d e  i m p o r t a n t  i d e o l o g i c a l  a m m u n i t i o n  
f o r  t h e i r  r e s p e c t i v e  a d h e r e n t s .  T h e  A M A  h a s  a n  i n t e r e s t  i n  
d i v e r t i n g  a t t e n t i o n  f r o m  t h e  r e s p o n s i b i l i t y  o f  p h y s i c i a n s  in 
c o m m i t t i n g  w i d e s p r e a d  m e d i c a l  m a l p r a c t i c e ,  a n d  t h e  i n s u r a n c e  
i n d u s t r y  h a s  a n  i n t e r e s t  in d i v e r t i n g  a t t e n t i o n  f r o m  t h e  f a c t  
t h a t  i t s  p r o f i t s  a r e  d e r i v e d  f r o m  i n c r e a s i n g l y  h i g h e r  p r e m i u m s .
I n  o t h e r  w o r d s ,  t h e  i n s u r a n c e  i n d u s t r y  h a s  h i s t o r i c a l l y  h a d  
l i t t l e  r e a s o n  f o r  t a k i n g  a n  a c t i v e  r o l e  i n  r e d u c i n g  t h e  i n c i d e n c e  

o f  m a l p r a c t i c e  b e c a u s e  it h a s  b e e n  a b l e  t o  c a s h  in o n  i t  ( P e c k  
1 98 6 )  . N e v e r t h e l e s s ,  t w o  d e c a d e s  o f  f r e q u e n t l y  u n p r o v e n ,  

i d e o l o g i c a l l y - d r i v e n  a l l e g a t i o n s  p u m p e d  u p  b y  m a s s i v e  m e d i a  
c a m p a i g n s  a n d  p o l i t i c a l  l o b b y i n g  e f f o r t s  h a v e  r e s u l t e d  i n  w i d e  
s p r e a d  t o r t  r e f o r m  a c r o s s  t h e  U n i t e d  S t a t e s .

S o m e  o f  t h e  t o r t  r e f o r m s  h a v e  b e e n  a i m e d  a t  c r e a t i n g  
b a r r i e r s  t o  l e g a l  s u i t s  ( S p e r n a k  a n d  B u d e t t i  1 9 9 1 ) .  M a n y  s t a t e s ,  
f o r  e x a m p l e ,  h a v e  " f r i v o l o u s  s u i t "  p e n a l t y  s t a t u t e s  r e q u i r i n g  t h e  
p a r t y  w i t h  a n  a l l e g e d l y  w e a k  c l a i m  o r  d e f e n s e  t o  p a y  c o u r t  c o s t s  
a n d  a t t o r n e y  f e e s  f o r  t h e  o t h e r  p a r t y .  S o m e  s t a t e s  h a v e  
s h o r t e n e d  v a r i o u s  s t a t u t e s  o f  l i m i t a t i o n  a p p l y i n g  t o  m e d i c a l  

i n j u r y  c l a i m s ,  a n d  a n u m b e r  of s t a t e s  h a v e  " g o o d  s a m a r i t a n "  
s t a t u t e s  g i v i n g  i m m u n i t y  t o  n e g l i g e n t  p h y s i c i a n s  w h o  p r o v i d e  

e m e r g e n c y  c a r e  a t  t h e  s c e n e .

M a n y  s t a t e s  h a v e  i n i t i a t e d  t o r t  r e f o r m s  i n t e n d i n g  t o  a l t e r  
t h e  p l a i n t i f f ' s  b u r d e n  of p r o o f .  S o m e  o f  t h e s e  h a v e  i n c r e a s e d  
**he p l a i n t i f f ' s  b u r d e n  o f  p r o o f  b e y o n d  t h e  s t a n d a r d  
" p r e p o n d e r a n c e  of t h e  e v i d e n c e . "  O t h e r s ,  s u c h  a s  res ipsa 
loquitur g r e a t l y  e a s e  t h e  b u r d e n  o f  p r o o f  o n  t h e  p l a i n t i f f  b y  
a l l o w i n g  t h e  j u d g e  t o  i n s t r u c t  t h e  j u r y  i n  c e r t a i n  v e r y  s e l f -  
e v i d e n t  c a s e s  t h a t  n e g l i g e n c e  d i d  i n  f a c t  c a u s e  t h e  i n j u r y .

T h e s e  c a s e s  t y p i c a l l y  s e t t l e  o u t  o f  c o u r t .

F i n a l l y ,  a m a j o r  c a t e g o r y  o f  t o r t  r e f o r m  i n v o l v e s  l a w s  
d e s i g n e d  t o  r e d u c e  d a m a g e  a w a r d s .  I n  i t s  m o s t  d i r e c t  for m ,  
s t a t e s  h a v e  e n a c t e d  c a p s  o n  t h e  e c o n o m i c ,  n o n - e c o n o m i c ,  a n d  
p u n i t i v e  d a m a g e s  a p l a i n t i f f  m a y  r e c e i v e  f r o m  a j u r y .  S o m e  
s t a t e s  a l l o w  d e f e n d a n t s  t o  p a y  o u t  l a r g e  a w a r d s  in i n s t a l l m e n t s  
r a t h e r  t h a n  a l l  a t  o n c e .  F o r  t h e  d e f e n d a n t  t h i s  h a s  t h e  a d d e d
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b e n e f i t  t h a t  t h e  p l a i n t i f f  m a y  die, p e r h a p s  s a v i n g  t h e  d e f e n d a n t  
a c o n s i d e r a b l e  s u m  of m o n e y .

T h e  c o n s e q u e n c e s  o f  t h e s e  r e f o r m s  h a v e  v a r i e d  c o n s i d e r a b l y .  
( S p e r n a k  a n d  B u d e t t i  199 1 ,  1 3 - 1 5 ) .  S e v e r a l  s t u d i e s  i n d i c a t e  t h a t  
l i m i t s  o n  d a m a g e  a w a r d s  a r e  a s s o c i a t e d  w i t h  s l i g h t l y  o r  m o d e s t l y  
r e d u c e d  i n s u r a n c e  p r e m i u m s ,  a n d  r e d u c e d  a m o u n t  p a i d  p e r  c l a i m .  

M a n y  o f  t h e  r e f o r m s  s e e m  t o  h a v e  h a d  n o  m e a s u r a b l e  e f f e c t  o n  
i n s u r a n c e  r a t e s ,  c l a i m s  f i l e d  o r  d a m a g e s  p a i d .  S o m e  o f  t h e  
r e f o r m s  h a v e  h a d  c o n s e q u e n c e s  o p p o s i t e  t h o s e  a n t i c i p a t e d .  F o r  

e x a m p l e ,  t h e  e s t a b l i s h m e n t  o f  m a n d a t o r y  p r e - t r i a l  s c r e e n i n g  
p a n e l s  h a s  i n c r e a s e d  a v e r a g e  c l a i m  p a y m e n t s  b y  o v e r  50 p e r c e n t .

M o s t  i m p o r t a n t l y ,  h o w e v e r ,  t h e r e  is n o  e v i d e n c e  t h a t  a n y  of 
t h e  t o r t  r e f o r m s  h a v e  a c t u a l l y  h e l p e d  t o  d e t e c t  o r  d e t e r  t h e  
w i d e s p r e a d  i n c i d e n c e  o f  m a l p r a c t i c e  k n o w n  t o  e x i s t .  F u r t h e r ,  
t h e r e  is n o  e v i d e n c e  t h a t  a n y  o f  t h e  t o r t  r e f o r m s  h a v e  m a d e  t h e  
a t t a i n m e n t  o f  c o m p e n s a t i o n  e a s i e r  f o r  t h e  o v e r w h e l m i n g  m a j o r i t y  
o f  v i c t i m s  o f  m e d i c a l  n e g l i g e n c e  w h o  n e v e r  t i l e  a c l a i m ,  w h o  
n e v e r  m a k e  a s e t t l e m e n t ,  a n d  w h o  a r e  n e v e r  p a i d  a p e n n y  b y  t h e  

n e g l i g e n t  p h y s i c i a n  o r  m e d i c a l  f a c i l i t y .  T h e s e ,  h o w e v e r ,  a r e  n o t  

t h e  g o a l s  o f  t o r t  r e f o r m .
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B o x  4 . 1

M E D I C A L  M A L P R A C T I C E  I N S U R A N C E  IN C A N A D A :  M U C H  C H E A P E R

C a n a d i a n  p h y s i c i a n s  a r e  s u e d  a b o u t  o n e  f i f t h  a s  o f t e n  a s  
U . S .  p h y s i c i a n s  d e s p i t e  t h e  l a c k  o f  e v i d e n c e  t h a t  t h e  i n c i d e n c e  
o f  m e d i c a l  n e g l i g e n c e  is s i g n i f i c a n t l y  l e s s  i n  C a n a d a  t h a n  i n  t h e  
U n i t e d  S t a t e s .  M o r e o v e r ,  t h e i r  m a l p r a c t i c e  i n s u r a n c e  c o s t s  a b o u t  
o n e  n i n t h  a s  m u c h  a s  it d o e s  f o r  U . S .  p h y s i c i a n s .  T h e  m e d i c a l  
m a l p r a c t i c e  i n s u r a n c e  p r e m i u m  in C a n a d a  c o s t s  o n  a v e r a g e  a m e r e
1 . 5 %  o f  a p h y s i c i a n ' s  n e t  p r o f e s s i o n a l  i n c o m e .  T h e r e  a r e  a
n u m b e r  o f  f a c t o r s  t h a t  m a y  a c c o u n t  f o r  w h y  t h i s  is so:

I n  m o s t  C a n a d i a n  p r o v i n c e s  t h e  l i m i t a t i o n  p e r i o d ,  t h a t  is 
t h e  p e r i o d  d u r i n g  w h i c h  t h e  p l a i n t i f f  m a y  f i l e  a m a l p r a c t i c e  
c l a i m ,  is c o n s i d e r a b l y  s h o r t e r  t h a n  i n  t h e  U . S .

I n  C a n a d a  p u n i t i v e  d a m a g e s  a r e  r a r e l y  a w a r d e d ,  a n d  d a m a g e s  
f o r  p a i n  a n d  s u f f e r i n g  a r e  c o n s i d e r a b l y  l e s s  t h a n  i n  t h e
U . S . ,  d u e  in p a r t  t o  a n a t i o n - w i d e  cap.

S i n c e  t h e r e  is u n i v e r s a l  a c c e s s  t o  h e a l t h  c a r e  i n  C a n a d a ,  
e s t i m a t e d  c o s t s  f o r  p a s t  a n d  f u t u r e  h e a l t h  c a r e  n e e d s  a r e  a 
m i n i m a l  c o m p o n e n t  i n  t h e  d e c i s i o n  t o  sue, a n d  a s m a l l e r  p a r t  

o f  a n y  a w a r d  o r  s e t t l e m e n t  c o m p a r e d  t o  t h e  U n i t e d  S t a t e s .

S o c i a l  s e c u r i t y  p r o g r a m s  in C a n a d a  a r e  g e n e r o u s  a n d  
r e l a t i v e l y  c o m p r e h e n s i v e  c o m p a r e d  t o  t h e  U . S . ,  m i n i m i z i n g  
t h e  i n c e n t i v e  t o  s u e  p r i m a r i l y  f o r  t h e s e  k i n d s  o f  b e n e f i t s .

C o n t i n g e n t  f e e  s y s t e m s  a r e  n o t  t y p i c a l l y  u s e d  b y  l a w y e r s  in 
C a n a d a .  T h i s  m a y  r e d u c e  s p e c u l a t i o n ,  b u t  it m a y  a l s o  r e d u c e  
a c c e s s  t o  c o m p e n s a t i o n  b y  l o w  i n c o m e  p e o p l e .

U n d e r  t h e  C a n a d i a n  l e g a l  s y s t e m  l o s e r s  m u s t  p a y  a l a r g e  

p o r t i o n  o f  t h e  w i n n e r ' s  l e g a l  c o s t s .

O v e r  9 5  p e r c e n t  o f  a l l  m e d i c a l  m a l p r a c t i c e  c l a i m s  a r e  
d e f e n d e d  b y  o n e  p r o f e s s i o n a l  l i a b i l i t y  a s s o c i a t i o n ,  t h e  
C a n a d i a n  M e d i c a l  P r o t e c t i v e  A s s o c i a t i o n ,  in c o n t r a s t  t o  
h u n d r e d s  o f  a s s o c i a t i o n s  a n d  i n s u r a n c e  c o m p a n i e s  i n  t h e  U . S .  
T h i s  c o n c e n t r a t i o n  o f  r e s o u r c e s  a n d  e x p e r i e n c e  m o r e  
e f f e c t i v e l y  p r o t e c t s  p h y s i c i a n s  a n d  i n h i b i t s  m a r g i n a l  

c l a i m s .

D e s p i t e  t h e  a b o v e  f a c t s ,  t h e  g r o w t h  o f  m a l p r a c t i c e  a c t i o n s  
i n  C a n a d a  is c o m p a r a b l e  t o  t h a t  in t h e  U n i t e d  S t a t e s .  B e t w e e n  

1 9 7 1  a n d  1 9 8 9  t h e  n u m b e r  o f  m a l p r a c t i c e  c l a i m s  a g a i n s t  C a n a d i a n  

P h y s i c i a n s  g r e w  n e a r l y  7 0 0  p e r c e n t ,  h o w e v e r  o n l y  a b o u t  o n e  t h i r d

DRAFT Comments t o :  L a r r y  W eiss  ( ‘’07) 3 3 3 -58 6 2  -  5862 K e n n y h i l l
D r .  A n c h o ra g e  AK 99504 ( P r o f e s s o r  o f  S o c i o lo g y ,  UAA)



D R A F T  C o m m e n t s  to: L a r r y  W e i s s  (907) 3 3 3 - 5 8 6 2  - 5 8 6 2  K e n n y h i l l  
Dr. A n c h o r a g e  A K  9 9 5 0 4  ( P r o f e s s o r  o f  S o c i o l o g y ,  UAA)

o f  t h o s e  c l a i m s  r e s u l t e d  in p a y m e n t s .  T h e  a v e r a g e  m a l p r a c t i c e  
a w a r d  w a s  $ 1 5 0 , 6 4 0  in 1 9 8 9  ( e x p r e s s e d  in 1 9 9 1  C a n a d i a n  d o l l a r s ) ,  
a n d  h a d  g r o w n  a t  t h e  r a t e  of 9 . 7  p e r c e n t  p e r  y e a r  b e t w e e n  1 9 7 1  

a n d  1 9 8 9 ,  a d j u s t e d  f o r  i n f l a t i o n .  T h e  A v e r a g e  m a l p r a c t i c e  
i n s u r a n c e  p r e m i u m  i n c r e a s e d  n e a r l y  15 p e r c e n t  p e r  y e a r  b e t w e e n  
1 9 7 6  a n d  1 9 8 8 ,  a d j u s t e d  f o r  i n f l a t i o n .

I n  s u m m a r y ,  C a n a d i a n  p h y s i c i a n s  p a y  m u c h  l o w e r  m e d i c a l  
m a l p r a c t i c e  p r e m i u m s  t h a n  t h e i r  U. S .  c o u n t e r p a r t s  i n  l a r g e  p a r t  
b e c a u s e  C a n a d i a n  p h y s i c i a n s  a r e  s u e d  f a r  l e s s  o f t e n .  T h i s  
a p p e a r s  t o  b e  t h e  c a s e  d u e  t o  o b s t a c l e s  i n  t h e  l e g a l  s y s t e m  t o  
t h e  p u r s u i t  o f  c o m p e n s a t i o n ,  a n d  d u e  t o  m o r e  e n c o m p a s s i n g  h e a l t h  
c a r e  a n d  s o c i a l  s e c u r i t y  p r o g r a m s  in C a n a d a .  T h e  n e g a t i v e  
c o n s e q u e n c e s  o f  t h e  C a n a d i a n  s y s t e m  a r e  t h a t  l o w  i n c o m e  p e o p l e  
a n d  p e o p l e  w i t h  l e g i t i m a t e  b u t  d i f f i c u l t  t o  p r o v e  c a s e s  a r e  

d i s c o u r a g e d  f r o m  s e e k i n g  c o m p e n s a t i o n .  F u r t h e r m o r e ,  t h e  C a n a d i a n  

s y s t e m  d o e s  n o t  a p p e a r  t o  be a n y  m o r e  l i k e l y  t o  i d e n t i f y  a n d  
d e t e r  n e g l i g e n t  p h y s i c i a n s  f r o m  p r a c t i c i n g  i n  t h e  f i r s t  p l a c e .  
F i n a l l y ,  t h e  r a t e  o f  g r o w t h  o f  m a l p r a c t i c e  c l a i m s  a n d  p a y m e n t s  is 
c o m p a r a b l e  t o  t h a t  i n  t h e  U . S . .  T h i s  p o r t e n d s  c o n t r o v e r s y  i n  t h e  
f u t u r e  f o r  C a n a d i a n s .

S o u r c e :  C o y t e ,  P e t e r  C. e t  al. M e d i c a l  P r a c t i c e — T h e  C a n a d i a n  
E x p e r i e n c e .  The New England Journal of Medicine 3 2 4  no. 2 : 8 9 - 9 3 .
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P ag e  l .

C o s t  o f  H e a l t h  C a r e  i n  t h e  P n i t e d  S t a t e s

U . S .  h e a l t h  c a r e  outlays,, a c c o u n t i n g  f o r  a p p r o x i m a t e l y  14

p e r c e n t  o f  t h e  G N P ,  t o t a l e d  $ 8 3 8 . 5  b i l l i o n  i n  1 9 9 2 ,  u p  a b o u t

1 1 . 5  p e r c e n t  f r o m  $ 7 3 8  b i l l i o n  i n  1 9 9 1 . 1 T h e  m e d i c a l - l e g a l

c o m p o n e n t  i n  t h e  s a m e  p e r i o d  a p p e a r s  t o  h a v e  d e c r e a s e d ,  s i n c e

h e a l t h  c a r e  c o s t s  g r e a t l y  i n c r e a s e d  d u r i n g  t h i s  p e r i o d  a n d

2
m a l p r a c t i c e  p r e m i u m s  d e c l i n e d  s l i g h t l y .

F a c t o r s  C o n t r i b u t i n g  t o  C o s t

A m o n g  t h e  f a c t o r s  c i t e d  a s  c o n t r i b u t i n g  t o  t h e  r i s i n g  

c o s t  o f  h e a l t h  c a r e :

* R e l i a n c e  o n  s o p h i s t i c a t e d  a n d  e x p e n s i v e  t r e a t m e n t ;

* I n n o v a t i v e  t r e a t m e n t  o f  s u c h  i l l n e s s e s  a s  h e a r t  
d i s e a s e ,  A I D S  a n d  c a n c e r ;

* A n  a g i n g  p o p u l a t i o n  w h i c h  a d d s  t o  M e d i c a r e  a n d  

M e d i c a i d  e x p e n d i t u r e s ;  a n d

* H i g h  a d m i n i s t r a t i v e  c o s t s  o f  t h e  h e a l t h  c a r e  s y s t e m .

S o m e  c i t e  t h e  c o s t  o f  d e f e n s i v e  m e d i c i n e .  H o w e v e r ,  n o  o n e  

h a s  r e l i a b l y  m e a s u r e d  w h a t ,  i f  a n y t h i n g ,  d e f e n s i v e  m e d i c i n e  

c o s t s .  A n  O c t o b e r  1 9 9 2  s t u d y  o f  t h e  C o n g r e s s i o n a l  B u d g e t  O f ­

f i c e  c o n c l u d e d  t h a t  h e a l t h  c a r e  s p e n d i n g  is p r o p e l l e d  u p w a r d  b y  

h i g h  c o s t  t e c h n o l o g i c a l  a n d  m e d i c a l  b r e a k t h r o u g h s .  T h e  s t u d y  

f i n d s  t h a t  r i s i n g  i n c o m e s ,  d e m o g r a p h i c  c h a n g e s ,  a n d  m e d i c a l  

m a l p r a c t i c e  c o s t s  d o  n o t  a p p e a r  t o  a c c o u n t  f o r  m u c h  o f  t h e  i n­

c r e a s e  i n  t h e  n a t i o n ' s  h e a l t h  c a r e  b i l l .  T h e  r e p o r t  s t a t e s  

t h a t  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  a c c o u n t  f o r  l e s s  t h a n  o n e  

p e r c e n t  o f  t h e  d o l l a r s  s p e n t  a n n u a l l y  o n  t h e  n a t i o n ' s  h e a l t h  

c a r e .



P age  2.

T h e  r e p o r t  a l s o  c o n c l u d e d  t h a t  " m u c h  o f  t h e  c a r e  t h a t  is 

c o m m o n l y  d u b b e d  ' d e f e n s i v e  m e d i c i n e '  w o u l d  p r o b a b l y  s t i l l  b e  

p r o v i d e d  f o r  r e a s o n s  o t h e r  t h a n  c o n c e r n s  a b o u t  m e d i c a l  m a l p r a c ­

t i c e .  P h y s i c i a n s  h a v e  a l w a y s  s o u g h t  t o  p r o v i d e  p a t i e n t s  w i t h  

t h e  b e s t  p o s s i b l e  m e d i c a l  c a r e  a t  t h e  l o w e s t  r i s k s  a n d  w o u l d  

c o n t i n u e  t o  d o  s o  e v e n  w i t h o u t  t h e  t h r e a t  o f  l a w s u i t s .  B e c a u s e  

m u c h  o f  t h i s  ' d e f e n s i v e  c a r e '  h e l p s  t o  r e d u c e  t h e  u n c e r t a i n t y  

o f  m e d i c a l  d i a g n o s i s ,  i t  s e e m  u n l i k e l y  t h a t  p h y s i c i a n s  w o u l d

c h a n g e  t h e i r  p r a c t i c e  p a t t e r n s  d r a m a t i c a l l y  i n  r e s p o n s e  t o  m a l -

• 3
p r a c t i c e  r e f o r m . "

" D e f e n s i v e  M e d i c i n e 11

V a r y i n g  f i g u r e s  f o r  t h e  c o s t  o f  " d e f e n s i v e  m e d i c i n e "  h a v e  

4
b e e n  e s t i m a t e d .  T o  a d d r e s s  t h e  s u b j e c t  o f  " d e f e n s i v e  m e d i ­

c i n e , "  t h e r e  m u s t  b e  a g r e e m e n t  u p o n  t h e  m e a n i n g  o f  t h e  p h r a s e .  

T h e r e  i s  n o  a g r e e m e n t  u p o n  t h e  d e f i n i t i o n .  T h a t  u n c e r t a i n t y  h a s  

r e s u l t e d  i n  t h e  i n a b i l i t y  t o  s t a t i s t i c a l l y  m e a s u r e  t h e  c o st. 

I n  p u b l i s h e d  s t u d i e s ,  " d e f e n s i v e  m e d i c i n e "  h a s  i n c l u d e d  e r r o n e­

o u s l y  t h e  c o s t  o f  t h e  c o n s e q u e n c e  o f  p h y s i c i a n s '  f i n a n c i a l  

i n c e n t i v e  t o  d i r e c t  p a t i e n t s  f o r  t e s t s  a n d  e x a m i n a t i o n s  i n  f a­

c i l i t i e s  i n  w h i c h  p h y s i c i a n s  h a v e  a p r o p r i e t a r y  i n t e r e s t . 6 

S o m e  h a v e  c o n s i d e r e d  t h e  c o s t  o f  n e w  t e c h n o l o g y  a n d  a d v a n c e ­

m e n t s  i n  m e d i c a l  k n o w l e d g e ,  c a r e ,  a n d  t r e a t m e n t .  I n  t h a t  

r e g a r d ,  p a t i e n t s  e x p e c t  t h e  u s e  o f  v e r y  m o d e r n ,  s o p h i s t i c a t e d  

a n d  e x p e n s i v e  t e c h n o l o g y  t o  r e f i n e  d i a g n o s i s  a n d  e l i m i n a t e  

u n c e r t a i n t i e s .

F a c t o r s  C o n t r i b u t i n g  t o  C o s t  c o n t i n u e d



P a g e  3 .

T h e r e f o r e ,  t o  e x a m i n e  t h e  i m p a c t  o f  t h e  m e d i c a l - l e g a l  

s y s t e m ,  t h e  n e c e s s a r y  i n q u i r y  i s  t o  w h a t  e x t e n t  p h y s i c i a n s  

d i r e c t  m e d i c a l  e x p e n s e s  t h a t  a r e  u n w a r r a n t e d  f o r  t h e  t r e a t ­

m e n t  o r  d i a g n o s i s  o f  p a t i e n t s ,  a n d  a r e  n o t  m o t i v a t e d  b y  

p e r s o n a l  f i n a n c i a l  i n t e r e s t s .  I n  o t h e r  w o r d s ,  a n  e x p e n s e  is 

o n l y  a t t r i b u t a b l e  t o  t h e  m e d i c a l - l e g a l  s y s t e m  w h e n  t h e  s o l e  

r e a s o n  f o r  t h a t  e x p e n s e  is c o n c e r n  b y  t h e  p h y s i c i a n  a b o u t  a 

m e d i c a l  m a l p r a c t i c e  c l a i m .  T h e r e  i s  n o  s t u d y  t o  m e a s u r e  

t h a t  c o s t ,  a n d  t h e r e  is n o  b a s i s  f o r  a s s u m i n g  t h a t  c o m p e t e n t  

a n d  r e p u t a b l e  p h y s i c i a n s  i m p o s e  s u c h  e x p e n s e s  u p o n  t h e i r  

p a t i e n t s  w i t h o u t  a j u s t i f i a b l e  m e d i c a l  r e a s o n .

T o  t h e  e x t e n t  t h a t  p h y s i c i a n s '  c o n c e r n  a b o u t  l i a b i l i t y

r e s u l t s  i n  m o r e  c o n s c i e n t i o u s  m e d i c a l  c a r e ,  t h e n  " d e f e n s i v e

7
m e d i c i n e "  i s  c e r t a i n l y  d e s i r a b l e .  W h e n  t h e  f e a r  o f  t o r t  

l i a b i l i t y  d e t e r s  m e d i c a l  i n j u r i e s ,  t h e n  h e a l t h  c a r e  c o s t s  

a r e  l o w e r e d  b y  a v o i d i n g  t h e  c o s t s  a s s o c i a t e d  w i t h  m e d i c a l

g

i n j u r y .  T h u s ,  i f  l i a b i l i t y  c o n c e r n s  a r e  a d e t e r r e n t ,  

s t a t u t o r y  p r o v i s i o n s  t h a t  r e l i e v e  p h y s i c i a n s  o f  c o n c e r n  r e­

g a r d i n g  n e g l i g e n t  p r a c t i c e s  c a n  a c t u a l l y  r e s u l t  i n  a n  

i n c r e a s e  o f  h e a l t h  c a r e  c o s t .

B e c a u s e  n o  r e l i a b l e  s t u d i e s  h a v e  b e e n  d o n e  t o  d e t e r m i n e  

t h e  c o s t  o f  s o - c a l l e d  d e f e n s i v e  m e d i c i n e ,  t h e  O f f i c e  o f  

T e c h n o l o g y  A s s e s s m e n t  h a s  b e e n  a s k e d  t o  s t u d y  t h e  i s s u e  a n d  

is e x p e c t e d  t o  c o m p l e t e  i t s  s t u d y  b e f o r e  t h e  e n d  o f  t h e  y e a r .

" D e f e n s i v e  M e d i c i n e " c o n t i n u e d



T h e  n u m b e r  o f  m a l p r a c t i c e  c l a i m s  p e a k e d  in 1 9 8 5 .  S i n c e  

1 9 8 5 ,  t h e  o v e r a l l  r a t e  h a s  d e c l i n e d  a t  a n  a v e r a g e  a n n u a l

g
r a t e  o f  8 . 9  p e r c e n t .  A s  a n  a s i d e ,  o n e  s h o u l d  n o t e  t h a t  

e v e n  w h e n  t h e  n u m b e r  o f  c l a i m s  d o e s  g r o w ,  i t  i s  n o t  c l e a r  

p r e c i s e l y  w h a t  t h i s  s i g n i f i e s ,  a s  d i f f e r e n t  i n s u r a n c e  c o m ­

p a n i e s  d e f i n e  a " c l a i m "  d i f f e r e n t l y .  S o m e ,  f o r  e x a m p l e ,  

r e q u i r e  t h e i r  i n s u r e d s  t o  b e  c o v e r e d  f o r  a n  o c c u r r e n c e ,  t o  

n o t i f y  t h e m  w h e n e v e r  a n  o c c u r r e n c e  m i g h t  l e a d  t o  a l a w s u i t .  

E a c h  s u c h  n o t i c e  t h e n  b e c o m e s  a " c l a i m "  w h e t h e r  o r  n o t  a 

l a w s u i t ,  o r  a n y  o t h e r  c l a i m  b y  t h e  p a t i e n t ,  is e v e r  f i l e d .  

I n  a d d i t i o n ,  w h e n  t h e r e  i s  i n i t i a l  u n c e r t a i n t y  a b o u t  l i­

a b i l i t y ,  p a r t i e s  w h o  a r e  p o t e n t i a l l y  l i a b l e  a r e  l i s t e d  a s  

p a r t i e s  t o  a l a w s u i t  t o  a v o i d  a b a r  u n d e r  a s t a t u t e  o f  

l i m i t a t i o n s .  A f t e r  f u r t h e r  i n v e s t i g a t i o n ,  t h o s e  d e t e r m i n e d  

n o t  t o  b e  l i a b l e  a r e  d r o p p e d  f r o m  t h e  s u i t  b e f o r e  t r i a l  a n d  

w i t h o u t  a n y  i n d e m n i t y  b e i n g  p a i d .

C o s t s  o f  M a l p r a c t i c e  C o v e r a g e

T h e  c o s t  o f  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e ,  f o r  t h e  m o s t  

p a r t ,  r e f l e c t s  t h e  c o s t  o f  t h e  m e d i c a l - l e g a l  s y s t e m .  I n  

c o n t r a s t  t o  t h e  i n c r e a s e  i n  h e a l t h  c a r e  c o s t s ,  m e d i c a l  m a l ­

p r a c t i c e  c o s t s  h a v e  d e c r e a s e d  s l i g h t l y . 10 M e d i c a l  a d v a n c e s  

h a v e  m a d e  m a n y  s e v e r e  i n j u r i e s  m o r e  s u r v i v a b l e ,  p a r t i c u l a r l y  

f o r  t h e  n e w b o r n ,  a s  w e l l  a s  f o r  o t h e r s .  W h a t  m i g h t  h a v e  

b e e n  a w r o n g f u l  d e a t h  c a s e  is n o w  m o r e  o f t e n  a c a s e  b r o u g h t  

b y  a l i v i n g  p l a i n t i f f  w h o  h a s  a l i f e t i m e  o f  a c t u a l  e c o n o m i c  

c o s t s .  T h e s e  c a s e s  r e s u l t  i n  l a r g e r  o v e r a l l  a w a r d s .
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I n  1 9 8 9 ,  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  w e r e  l e s s  t h a n  

t h r e e - q u a r t e r s  o f  o n e  p e r c e n t  o f  t h e  t o t a l  h e a l t h  c a r e  c o s t s  

in t h e  U n i t e d  S t a t e s ,  a n d  p r e m i u m  c o s t  d e c r e a s e d  toy a b o u t  

f o u r  p e r c e n t  f o r  1 9 9 0 .  T h e  P h y s i c i a n  P a y m e n t  R e v i e w  C o m m i s ­

s i o n  a g r e e s  t h a t  t h e  c o s t  o f  m a l p r a c t i c e  i n s u r a n c e  i s  " p r o b­

a b l y  n o t  e x c e s s i v e . 1111 I n  c o m p a r i s o n  t o  o t h e r  c o m p o n e n t s  o f

h e a l t h  c a r e  c o s t s ,  a d m i n i s t r a t i v e  c o s t s ,  f o r  e x a m p l e ,  a r e  10

12
t o  24 t i m e s  t h e  c o s t  o f  a l l  m e d i c a l  m a l p r a c t i c e  c l a i m s .

P age  5 .

G e n e r a l  C l a i m s  I n f o r m a t i o n

A  F e b r u a r y  1 9 8 9  r e p o r t  o f  t h e  D e p a r t m e n t  o f  C o m m e r c e  

o f  t h e  S t a t e  o f  M i n n e s o t a  r e v i e w e d  a l l  c l a i m s  f i l e d  w i t h  t w o  

i n s u r e r s  i n  M i n n e s o t a ,  N o r t h  D a k o t a  a n d  S o u t h  D a k o t a  a g a i n s t  

p h y s i c i a n s  f r o m  J a n u a r y  1, 1 9 8 2 ,  t h r o u g h  D e c e m b e r  31, 1987. 

A m o n g  i t s  c o n c l u s i o n s  a r e  t h e  f o l l o w i n g :

* W i t h  t h e  e x c e p t i o n  o f  s e l f - i n s u r e d  g r o u p s ,  t h e
St. P a u l  C o m p a n i e s  a n d  M i n n e s o t a  M e d i c a l  I n s u r a n c e  
E x c h a n g e  i n s u r e  n e a r l y  1 0 0  p e r c e n t  o f  M i n n e s o t a ' s  
p h y s i c i a n s .  T h i s  r e p o r t  r e p r e s e n t s  t h e  o n l y  k n o w n  
c o m p r e h e n s i v e  s t u d y  o f  p h y s i c i a n  l o s s  e x p e r i e n c e  
f o r  a n y  j u r i s d i c t i o n  o v e r  t h e  t i m e  p e r i o d  o f  t h e  
s t u d y .

* T h e  f r e q u e n c y  o f  c l a i m s  p e r  y e a r  d i d  n o t  m a t e r i a l l y  
c h a n g e  o v e r  t h e  t i m e  p e r i o d  o f  t h e  s t u d y .

* T h e  s e v e r i t y  o f  t h e  c l a i m s  p a y m e n t  d i d  n o t  m a t e r i ­
a l l y  c h a n g e  o v e r  t h e  t i m e  p e r i o d  o f  t h e  s t u d y .

* C l a i m s  d e t e r m i n e d  b y  t h e  i n s u r e r  t o  b e  f r i v o l o u s  
d i d  n o t  i n c r e a s e  o v e r  t h e  t i m e  p e r i o d  o f  t h e  s t u d y .

* T h e  l i k e l i h o o d  o f  r e c e i v i n g  c o m p e n s a t i o n  a s  a 
r e s u l t  o f  f i l i n g  a m a l p r a c t i c e  c l a i m  w a s  a p p r o x i ­
m a t e l y  2 5  p e r c e n t .  T h e  r a t e  d i d  n o t  m a t e r i a l l y  
c h a n g e  o v e r  t h e  t i m e  p e r i o d  o f  t h e  s t u d y .

* N o  p u n i t i v e  d a m a g e s  w e r e  a w a r d e d  a g a i n s t  a 
p h y s i c i a n .



* T he a v e r a g e  cost of i nv es tigating and d e f e n d i n g  a 
c l a i m  c h a n g e d  little ov er  th e t i m e  p e r i o d  of the 
study. Indeed, the amount a p p e a r e d  to be decreasing.

* D e s p i t e  u n c h a n g i n g  c l a i m s  f r e q u e n c y  a nd d e c l i n i n g  
l o s s  p a y m e n t s  a n d  los s e x p e n s e s ,  p h y s i c i a n s ,  on 
a v e r a g e ,  p a i d  a p p r o x i m a t e l y  t r i p l e  t h e  a m o u n t  of 
p r e m i u m s  for m a l p r a c t i c e  i n s u ra nc e  in 1987 t h a n  in 
1982.

A d d i t i o n a l l y ,  t h e  H a r v a r d  M e d i c a l  S t u d y  G r o u p  e s t i m a t e d

that, in 19C4, eight times as m a n y  p a t i e n t s  s uf fe r e d  an injury

from n e g l i g e n t  medical t r e a t me nt  as filed a m a l p r a c t i c e  c l a i m

in N e w  Y o r k  State. A b o u t  16 times as man y p a t ie nt s  s u f f e r e d  an

i n j u r y  f r o m  n e g l i g e n c e  as r e c e i v e d  c o m p e n s a t i o n  f r o m  t h e

13
m e d i c a l  m a l p r a c t i c e  system.

J ur ie s

A  r e c e n t  study of medic a l m a l p r a c t i c e  cases s u g g e s t s  that 

u n j u s t i f i e d  p a y m en ts  to pl ai nt if f s are p r o b a b l y  u n c o m m o n .  In 

c a s e s  in w h i c h  " p h y s i c i a n  c a r e  w a s  d e e m e d  t o  m e e t  c o m m u n i t y  

s t an da r d s , "  t he p h y s ic i an  t y p i c a l l y  won. The study f ou nd  that 

" [ t ] h e  d e f e n s i b i l i t y  of t he c a s e  a n d  not  the s e v er it y of p a­

tien t  i n ju ry  p r e d o m i n a n t l y  influ en ce s w h e t h e r  p a y m e n t  is made. 

Even in c a se s that requi re  a jury verdict, the s e v e r i t y  of the 

p a t i e n t  i n j u r y  h a s  l i t t l e  e f f e c t  in w h e t h e r  a n y  p a y m e n t  is

m a d e. " T h e  study is based on 8,231 N e w  J e r s e y  medic a l m a l p r a c -

14
tice c a s e s  fr o m 1977 to 1992.

E m p i r i c a l  r e s e a r c h  d o n e  o n  m e d i c a l  m a l p r a c t i c e  j u r i e s

l e ad s t o  t h e  c o n c l u s i o n  t h a t  t h e r e  is no s u p p o r t  f o r  c l a i m s

t h a t  m e d i c a l  m a l p r a c t i c e  juries are bi ased agai ns t d e f e n d a n t s

1 5
o r  u n j u s t i f i a b l y  g e n e r o u s  i n  d e t e r m i n i n g  a w a r d s .
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P h y s i c i a n s  enter the field of o b s t e t r i c s  in large numbers 

and o b s t e t r i c i a n s  c o n t i n u e  to m a i n t a i n  a p r o f i t a b l e  f i e l d  of 

practice. The m e a n - n e t  income of o bs te t r i c i a n s / g y n e c o l o g i s t s ,  

a f t e r  e x p e n s e s  (and i n c l u d i n g  l i a b i l i t y  p r e m i u m s )  a n d  b e f o r e  

taxes, was $207,300 in 1 9 9 0 . 16 To b e c o m e  a r e c o g n i z e d  o b s t e­

tr i c i a n / g y n e c o l o g i s t ,  a p e r s o n  w i t h  a m e d i c a l  d e g r e e  b e c o m e s  

c e r t i f i e d  by t h e  A m e r i c a n  B o ar d of O b s t e t r i c s  a nd Gynecology. 

B e f o r e  1980, there w e r e  18,663 board c e r t i f i e d  obstetri c ia n/  

g y ne cologists. In the p e r i o d  b e tw ee n  1980 a nd 1989, 10,153 new 

o b s t e t r i c i a n / g y n e c o l o g i s t s  r e c e i v e d  c e r t i f i c a t e s .  As of J u l y

1 9 9 1 ,  t h e r e  w e r e  2 5 , 0 4 3  b o a r d  c e r t i f i e d  p h y s i c i a n s

. . . 17
o b s t e t r i c i a n / g y n e c o l o g i s t s .

T he p e r c e n t  of o b s t e t r i c i a n / g y n e c o l o g i s t s  who  incur claims 

a n n u a l l y  d r o p p e d  at an a v e r a g e  annual ra te  of 22.7 p e r c e n t  b e­

tween 1985 and 1 9 9 0 . 18

R e s e a r c h  suggests t h a t  only a "small p r o p o r t i o n  of injury 

c a u s i n g  m e d i c a l  errors ever lead to a c la im  a g a in st  t h e  p h y s i­

cian, and fewer r esult in a jury trial. Of the small portion 

of o b s t e t r i c s  a n d  g y n e c o l o g y  e r r o r s  t h a t  r e s u l t  in a j u r y  

trial, p h y s i c i a n s  w i n  m o s t  of the time. W h e n  p h y s i c i a n s  lose, 

it is likely to be in s i t u a t i o n s  t h a t  do not involve specific 

p r o c e d u r e s  but t h a t  do i n v o l v e  s e v e r e  i n j u r i e s  a n d  in s i t u a­

t i o n s  i n v o l v i n g  o ld er , w e l l - e s t a b l i s h e d  t e c h n o l o g i e s . . .  T h e  

f a c t  t h a t  :,t is o l d e r  e s t a b l i s h e d  t e c h n o l o g i e s  r a t h e r  t h a n  

newer, f r o n t i e r  t e c h n o l o g i e s  th at  a re g e n e r a l l y  invo l ve d s u g­

gests t h a t  t ar ge t e d  a t t e m p t s  at q u a l i t y  a s s u r a n c e  m a y  be m o r e

a p p r o p r i a t e  tha n rad ic al  t o r t  r e f o r m  in r e d u c i n g  o b s t e t r i c s  and

19
g y n e c o l o g y  ma lp ra c t i c e  litigation."
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Th e C o n g r e s s i o n a l  B u d g e t  O f f i c e  s t a t e s  t h a t  m ed ic a l - l e g a l  

costs, as m e a s u r e d  by m e d i c a l  m a l p r a c t i c e  in su r an ce  premiums,

a c c o u n t  for 0.74 p e r c e n t  of the n a t i o n ' s  h e a l t h  exp e nd i-

20 . . 
tures. T he p e n d i n g  p r o p o s a l s  w o u l d  r e s u l t  m  a n e g l i g i b l e

i m p a c t  o n  h e a l t h  c a r e  costs. A  r e c e n t  s t u d y  f u n d e d  by the

T e x a s  M e d i c a l  Association, t h e  T e x a s  T r i a l  L a w y e r s  A s s o c i a t i o n

and t h e  T e x a s  H o s pi ta l A s s o c i a t i o n  r e p o r t e d  t h a t  its findings

i n d i c a t e d  t h a t  " c h a n g i n g  t h e  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y

s y s t e m  w i l l  h a v e  m i n i m a l  c o s t  s a v i n g s  i m p a c t  on the overall

21
h e a l t h  c a r e  d e l i v e r y  s y st e m in Texa s. "

A  r e c e n t  study e x a m i n e d  the r e l a t i o n s h i p  b e tw ee n m e di ca l

m a l p r a c t i c e  t o r t  " r e f o r m "  a n d  h e a l t h  c a r e  c o s t s  a n d  f o u n d

t here t o  be "no i nd ic a t i o n  t h at  e n a c t i n g  m a j o r  t o r t  'reforms'

is p o s i t i v e l y  c o r r e l a t e d  w i t h  l o w e r  h e a l t h  c a r e  c o s t s . "  In

fact, t h e  s tudy found th at  "states w i t h  the l owest per  capita

e x p e n d i t u r e s  a r e  m o r e  l i k e l y  t o  h a v e  e n a c t e d  f e w e r  t o r t

22
'reforms' o v e ra ll  t h a n  the av e rage." 

o C o l l a t e r a l  S o u r c e  Rul e

T h e  c o l l a t e r a l  s o u r c e  r u l e  f o r b i d s  e v i d e n c e  

f r o m  b e i n g  i n t r o d u c e d  t o  s h o w  t h a t  a p a t i e n t ' s  

c o s t s ,  s u c h  as m e d i c a l  b i l l s ,  h a v e  a l r e a d y  b e e n  

p a i d  b y  a n o t h e r  s o u r c e ,  s u c h  a s  t h e i r  o w n  i n ­

sur a n c e .  (Note t h a t  t h e  c o l l a t e r a l  s o u r c e  h a s  a 

r i g h t  of " s u b r o g a t i o n "  —  t h a t  is, t h e  r i g h t  t o  

r e c o v e r  f r o m  t h e  s u c c e s s f u l  p l a i n t i f f  w h a t e v e r  

m o n i e s  t h e  c o l l a t e r a l  s o u r c e  l a i d  o u t  t h a t  a r e  

r e c o v e r e d  b y  t h e  p l a i n t i f f  f r o m  t h e  t o r t f e a s o r . )
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E li mi n a t i o n  of t h e  c o l l a t e r a l  source rul e sole ly  

f a v o r s  p h y s i c i a n s  b y  p a s s i n g  o n  t h e  c o s t  of t h e  

m e d i c a l  i n j u r y  t o  a n o t h e r  h e a l t h  care p r o v i d e r  or 

to other p r o v i d er s of b en ef i t s  to the injured p e r­

son as a resu lt  of his injury. For example, of te n 

an injured p e rs o n has the  b e n e f i t  of he alth o r  d i s­

ab i l i t y  i n s u r a n c e  w h i c h  pays for a p o rt i on  of th e 

additional medi ca l or o t h e r  c o s t s  a t t r i b u t a b l e  to 

t h e  i n j u r i e s  c a u s e d  b y  a p h y s i c i a n ' s  n e g l i g e n c e .  

Typically, the insurer w i l l  a s s e r t  a lien a g a i n s t  

i t s  i n s u r e d ' s  r e c o v e r y  o r  p u r s u e  a s u b r o g a t i o n  

claim. Under some proposals, to change the c o l l a t­

eral source rule, it h as be en  s u g g es te d tha t h e a l t h  

care costs w o ul d be saved if t h e  n e g l i g e n t  p h y s i­

cian w o ul d g et a c r e d i t  for t h e  insurer's payment, 

and the insurer could not r e c o v e r  fro m the  p e r s o n  

who injured its insured. A n  o b vi ou s c o n s e q u e n c e  of 

t he loss of lien and s u b r o g a t i o n  rights by a h e a l t h  

insurer will be an in cr e a s e  in th os e  premiums. The 

net re sult is no r e d u c t i o n  in h e a l t h  care c os ts  but 

a w i n d f a l l  b e n e f i t  t o  t h e  d e f e n d a n t  p h y s i c i a n  or 

m o r e  p r e c i s e l y  to his or to h e r  insurer at the e x­

pens e  of the injured person.

Page  9 .
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T h e  t o t a l  c o s t  of m e d i c a l  m a l p r a c t i c e ,  i n c l u d i n g

a w a r d s ,  i s  l e s s  t h a n  o n e  p e r c e n t  o f  h e a l t h  c a r e

2 3 , , ,
s p e n d i n g .  L i m i t i n g  a w a r d s  in m e d i c a l  m a l p r a c t i c e

s u i t s  as a m e a n s  of c o n t a i n i n g  t h o s e  c o st s is c l e ar ly  

an i n e f f e c t i v e  solution. In a d d i t i o n  to b e i n g  i n e f f e c­

tive, such l e g i s l a t i o n  falls h a r d e s t  on t h o s e  w h o  h av e 

b e e n  t h e  m o s t  g r i e v o u s l y  h a r m e d  —  t h e  m o s t  s e v e r e l y  

injured v i c t i m s  of m e d i c a l  n e g l i g e n c e  w h o  a r e  p r e v e n t e d  

f r o m  being m a d e  whole.

T h er e is also a q u e s t i o n  as to w h e t h e r  th is  t y p e  of 

p r o p o s a l  w o u l d  be l e g al ly  ef fe c t i v e  if e n a c t e a . There 

is some e x p e r i e n c e  at the s t a t e  level r e g a r d i n g  caps on 

damages. A l t h o u g h  t h e r e  are v a r i a t i o n s  in the l e g i s l a­

t i o n  t h a t  h a s  b e e n  e n a c t e d  a t  t h e  s t a t e  level, s o me  

s tates ha v e hel d t h a t  d i f f e r e n t  t y p e s  of p r o p o s a l s  to 

c ap d a m a ge s v i o l a t e  v a r i o u s  p r o v i s i o n s  of t h e i r  c o n s t i­

tutions. 2 f'
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E N D N O T E S

See the 1993 U.S. Industrial O u t l o o k . U.S. D e p a r t m e n t  of 
Commerce, pa ge  42-1.

2 1989 P r o f i t a b i l i t y  St ud y (By Line By State) and 1990 P r o f i t a b i l­
ity Study (By L i n e  By S t a t e ) , N a t i o n a l  A s s o c i a t i o n  of In su rance 
C ommissioners, 1990 an d 1991.

3
C o ng re s s i o n a l  B u dg et  Office, Eco no m ic  I m p l i c a t i o n s  of R i s i n g  
H ealt h C a r e  Costs (October 1992) p a g e  27.

/ . . .
The A m e r i c a n  M e d i c a l  A s s o c i a t i o n  has e s t i m a t e d  t h e  co st  of
d e f e n s i v e  m e d i c i n e  b a s e d  upon a su rvey of p h y s i c i a n s  w h o  w e r e  
asked, for example, w h e t h e r  th ey  o r d e r e d  m o r e  te s ts  b e c a u s e  of 
the p e r c e i v e d  r i s k  of a m e di c al  m a l p r a c t i c e  claim. Its est i ma te  
was $15.1 b i l l i o n  dollars for 1989. T h e  AMA, moreover, r e c o g­
nized o t h e r  r e a s o n s  c o n t r i b u t e d  to an a f f i r m a t i v e  response, 
stating, "like o t he r d e f e n s i v e  measures, all d e f e n s i v e  m e d i c i n e  
cannot be c h a r a c t e r i z e d  n e ce ss a r i l y  as o v e ru se  but  can r e fl ec t 
n e c e s s a r y  impr o ve me nt s in p a t i e n t  care." S t a t e m e n t  on be half of 
the A m e r i c a n  M e d i c a l  As s oc i a t i o n  to the  Senate Finance S u b c o m­
mittee on M e d i c a r e  and Lon g T e r m  Care R e g a r d i n g  Medi ca l  
L i a b i l i t y  R e f o r m . O c t o be r  18, 1991, p a g e  6.

5 . .
The P h y s i c i a n  P a y m en t R e v i e w  C o m m i s s i o n  (PPRC) h as q u es ti o n e d  
such figures, n o t i n g  that "Studies th at  use p h y s i c i a n s 7 e s t i­
mates of the  a m o u n t  of d e f e n si v e m e d i c i n e  they p r a c t i c e  are not 
s u f f i c i e n t l y  r e l i a b l e  to m a k e  q u a n t i t a t i v e  estima te s. " P h y s i­
cian P a y m e n t  R e v i e w  C om mi ss io n  1991 A n nu al  R e p o r t  to C o n g r e s s , 
page 374.

See also P a t r i c i a  M. Danzon, " Li ab i li ty  for M e d i c a l  
M a l p r a c t i c e , "  J o ur na l of Eco no mi c P e r s p e c t i v e s . V o l . 5, n o . 3, 
Summer 1991, p a g e s  51-69.

6 M a r k  N. Cooper, "Physi ci an  S e l f - D e a l i n g  for D i a g n o s t i c  T es ts  in 
the 1980s: D e f e n s i v e  M e d i c i n e  vs. O f f e n s i v e  Profits," Co n su me r 
F e d e r a t i o n  of America, O c t ob er  3, 1991, r e p o r t e d  tha t  the r ap id  
spread of p h y s i c i a n  o w n e r s h i p  of d i a g n o s t i c  t e s t i n g  facili ti e s 
is a m u c h  m o r e  likely cause of r i si n g d i a g n o s t i c  costs than fear 
of m a l p r a c t i c e  liability.

A  J a n u a r y  1991 study by the S tate of F lo rida's H e a l t h  Ca re  Cost 
C o n t a i n m e n t  B oard looked into p h y s i c i a n  ow n er sh ip  of h e a l t h  care 
facilities. It found that joint v e n t u r e s  among h e a l t h  care 
p r o v i d e r s  r e s u l t e d  in hi gher h e al th  ca re  costs due  p r i m a r i l y  to 
the o v e r - u t i l i z a t i o n  of services.

A study of r a d i a t i o n  centers in Florida found that d o c t o r - o w n e d  
centers a p p e a r e d  to r e s u l t  in a s ub st a n t i a l  increase in u se and 
cost of t h e  services. See Mitchell, J e a n  M . ; Sunshine, J o n a t h a n
H.; " C o n s e q u e n c e s  of Physicians' O w n e r s h i p  of H e al th  Care 
F a c i l i t i e s  - J o i n t  V e n t u r e s  in R a d i a t i o n  Therapy, The New E n­
gland J o u r n a l  of M e d i c i n e . V o l . 327, N o . 21, Nov. 19, 1992, 
pages 1497-1501.
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c o n t i n u e d
A n o t h e r  s t u d y  e x a mi ne d w o r k e r s 7 c o m p e n s a t i o n  c l ai ms  in 
C a l i f o r n i a  a nd f ound th at  s e l f - r e f e r r a l  increases the c o s t  of 
m e d i c a l  c a r e  c o ve re d  by w o r k e r s 7 c o m p e n s a t i o n  for p h y s i c - 1 
therapy, p s y c h i a t r i c  e v a l u a t i o n  s e r v ic es  and MRI Scans.
Swedlow, Alex; Johnson, Gregory; Smithline, Neil; and M: ;tein,
Arnold, " I n c r e a s e d  Costs a n d  R a t e s  of U s e  in the Califo: i.a
W o r k e r s 7 C o m p e n s a t i o n  S y s t e m  as a R e s u l t  of S e l f - R e f e r r a  by 
P h y s i c i a n s , "  The New E n g la nd  J o u r n a l  of M e d i c i n e . V o l . 327,
N o . 21 Nov. 19, 1992, p a g e s  1502-1506.

P a t r i c i a  M. Danzon, " L i a b i l i t y  for M e d i c a l  M a l p r a c t i c e , "  Jour na l 
of E c o n o m i c  P e r s p e c t i v e s , V o l . 5, N o . 3, S u mm er  1991, 
p a g e s  51-69. Ms. Da nzon c o n c l u d e s  t h a t  li ab il it y  c o n c e r n s  have 
b r o u g h t  a b o u t  some e f f i c ie nt  c h a n g e s  in practice.

The P h y s i c i a n  Payment R e v i e w  Commissior Annual 1991 R e p o r t  also 
d i s c u s s e s  o t he r p o s s i b l e  c a u se s of i n ef f ic ie nt  an d i n a p p r o p r i a t e  
d e f e n s i v e  medicine.

* P h y s i c i a n s  and h o s p i ta l s o ft en  b e n e f i t  f i n a n c i a l l y  by 
d e l i v e r i n g  m o r e  care.

* I n s u r a n c e  does not d e t e r  p h y s i c i a n s  from o r d e r i n g  
a d d i t i o n a l  t e s t s  b e c a us e i n s u r a n c e  p r o v i d e s  f u n d in g 
for t h a t  w h i c h  a p a t i e n t  c o u l d  n o t  o t h e rw is e afford.

* S o - c a l l e d  de fe n s i v e  m e d i c i n e  p r a c t i c e s  often hav e  
b e c o m e  the s t a nd ar d of ca r e a d o p t e d  by the m e d i c a l  
community, and r e f l ec t an a d v a n c e m e n t  in t e c h n o l o g y  
or care.

T e s t i m o n y . R o b e r t  D. Reischauer, Director, C o n g r e s s i o n a l  
B u d g e t  Office, S t a t e m e n t  b e f o r e  t h e  C o m m i t t e e  on W a y s  an d 
Means, U.S. H o u s e  of R e pr e se nt at iv es ,  M a rc h 4, 1992, A p p e n­
di x  F, p a g e  32.

M a r t i n  L. G o n z a l e z  " Medical P r o f e s s i o n a l  Claims and P r e m i u m s  
1 9 85 -1 9 9 0 , "  S oc i oe c o n o m i c  C h a r a c t e r i s t i c s  of M e d i ca l 
P r a c t i c e  1 9 9 2 . p a g e  23.

1989 and 1990 P r o f i t a b i l i t y  S t u d i e s , see e n dn ot e 2.

P h y s i c i a n  P a y m e n t  R e v i e w  C o m m i s s i o n  1991 Annual R e p o r t  to 
C o n g r e s s , p a g e  372.

See W o o l h a n d l e r  S., H i m m e l s t e i n  D.U., "The D e t e r i o r a t i n g  
A d m i n i s t r a t i v e  E f f i c i e n c y  of the U.S. H e a l t h  Ca r e S ystem,"
T h e  N e w  E n g la n d Jour na l of M e d i c i n e . 1991; 324; 1253-1258. 
A d m i n i s t r a t i v e  c osts are e s t i m a t e d  to range b e t w e e n  10 p e r­
cen t  an d 24 p e r c e n t  of h e a l t h  care costs.
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Steven D a n ie l s & Lo r i Andrews, "The S h a d o w  of the Law: J ur y  
D ec isions in O b s t e t r i c s  and G y n e c o l o g y  Cases ,"  M e d i c a l  
P r o f es si o na l L i a b i l i t y  and the D e l i v e r y  of O b s t e t r i c a l  Care 
V ol um e II, 161 p u b l i s h e d  by the N a t i o n a l  A c a d e m y  Press, for 
the In st it u e of M e d i c i n e  (Victoria P. R o s t o w  & R o g e r  J. 
Bulger, eds, 1989, at page 91.

T e s t i m o n y . R o b e r t  D. Reischauer, Director, C o n g r e s s i o n a l  
B u dg et  Office, S t a t em en t  be fore the C o m m i t t e e  on Way s and 
Means, U.S. H o u s e  of Representatives, M a r c h  4, 1992,

"Medical and H o s p i t a l  P r o fe ss io na l  L i a b i l i t y , "  a r e p or t  
p r e p ar ed  for the T e x a s  H e al th  P o l i c y  T a s k  Force by T o m m  and 
Associates, J u l y  1992.

A n d r e a  Dubin, False Claims: The R e l a t i o n s h i p  B e tw e en  Medical 
M a l p r a c t i c e  "Reforms" and H ealth Ca re  C o s t s , p r e p a r e d  for 
the C o a l i t i o n  for Con su me r Rights, M a r c h  1993, at pa g e 2.

See Florida (Smith v. De pa r t m e n t  of I n s u r a n c e . 507 S o . 2d 
1080 (Fla.1987)); Ill in oi s (W r ig ht  v. C e n t r a l  Du Page 
H ospital A s s o c i a t i o n . 63 1 1 1 . 2d 313, 347 N . E . 2 d  736 (1976))? 
N^ v H a m p s h i r e  (C a rs on  v. M a u r e r . 120 N.H. 925, 424 A . 2d 825 
(1980)); N o r t h  D a k o t a  (A r n es o n v. O l s o n . 270 N . W .2 d 125 
(N.D.1978)); Ohio (M o rr is  v. S a v o v . 61 O h i o  S t . 3d 576 N .E.2d 
765 (1991)).

IHHI— HillliaHllllIl 'I III 111 .. " — ■■ ■■■'II

Patients. Doctors, and Lawyers: M e d i c a l  Injury. Ma lp r a c t i c e  
Litigation, and P a ti en t Co m pe n s a t i o n  in New Y o r k . ? re port 
by the H a r v a r d  M e d i c a l  P r a ct ic e S t u d y  t o  t h e  S ta te  of New 
York (1990).

M ar k I. T a r a g i n  et al, "The In fl ue nc e of S t a n d a r d  of Care 
and Seve ri ty  of I njury on the R e s o l u t i o n  of M e d i c a l  M a l p r a c­
tice Claims," A n n a l s  of Internal M e d i c i n e . N o v e m b e r  1992; 
V o l . 117, No. 9, p a g e  780.

Neil Vidmar, "The U n fa ir  Cr it ic i sm  of M e d i c a l  M a l p r a c t i c e  
Juries," J u d i c a t u r e . O c t o b e r - N o v e m b e r  1992, V o l . 76, N o . 3., 
page 118.

M a rt in  L. Gonzalez, "Medical P r o f e s s i o n a l  L i a b i l i t y  Claims 
and Premiums, 1985-90," S o c i o e c o n o m i c  C h a r a c t e r i s t i c s  of 
Medical P r a ct ic e 1 9 9 2 . p u b l i s h e d  by t h e  A m e r i c a n  Medic al  
Association, at p a g e  132.

ABMS C o m p e n d i u m  of C e rt ified M e d i c a l  S p e c i a l i s t s . 3rd 
Edition, 1990-91, Vol.l, at pag e  vii, p u b l i s h e d  by the 
A m e r i c a n  Bo ar d of M e d i c a l  Specialties; 1991 AB M S C o mp en di um  
S u p p l e m e n t , at p a g e  viii.
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PATIENTS, DOCTORS, A N D  LAWYERS:

M E D I C A L  INJURY, M A L P R A C T I C E  L IT IGATION, A N D  P A T I E N T  C O M P E N S A T I O N

IN N E W  YOR K

A  R e p o r t  By th e  H a r v a r d  M e d i c a l  P r a c t i c e  Study 
To the S t a t e  of N e w  Yo rk

C o p y r i g h t  1990, P r e s i d e n t  a n d  F e l l o w s  of H a r v a r d  C o l l e g e



f e b r u a r v  1990 1

C o n c e r n  a b o u t  t he m e d i c a l  m a l p r a c t i c e  p r o b l e m  and  t h e  to rt  

l it ig at io n s y s t e m  as it deals w i t h  t h a t  p r o b l e m  led t h e  t h e n  Deans 

H o w a r d  Hi at t of the H a r v a r d  School of P u b l i c  H e a l t h  and J a m e s  

V o r e n b e r g  of the  H a r va r d L aw S c h o o l  to b r i n g  t o g e t h e r  c e r t a i n  

m e mb er s of t h e i r  fa cu lties to f or m  t he H a r v a r d  M e d i c a l  P r a c t i c e  

S tudy in 1984. T h e  c o m p l e x i t y  of t h e  i ss ue s c o n f r o n t i n g  

l e g i s l a t i v e  and  e x e c u t i v e  b o d i e s  of g o v e r n m e n t  as wel l  as the 

courts, physicians, lawyers, a nd s o c i e t y  itself, and t h e  p a u c i t y  of 

facts that c o u l d  i l lu mi na te  t h o s e  i s su es  r e q u i r e d  t he p a r t i c i p a t i o n  

of m e m b e r s  of b o t h  faculties a nd o t h e r s  if a c o m p r e h e n s i v e  r e s e a rc h 

p r o g r a m  wer e to be c a r ri ed  out. A n  e q u a l l y  i mp o r t a n t  r e q u i r e m e n t  

for such w o r k  w a s  the s p o n s o r s h i p  o f  a s t a t e  g o v e r n m e n t  p r e p a r e d  to 

open to in ve st i g a t o r s  h o s p i t a l  records, i n s u r a n c e  records, and the 

p a r t i c i p a t i o n  of a d m i n i s t r a t i v e  u n i t s  of hospi ta ls ,  p hy si ci an s , and 

several state and m u n i c i p a l  agencies.

B e n j a m i n  B a r n e s  and H a r v e y  F i n e b e r g  of t h e  School o f  P u b l i c  

H e a l t h  and Paul W e i l e r  of the L a w  S c h o o l  w e r e  m e m b e r s  of t h e  

o riginal st u dy  group. Weiler, w h o  is a l s o  C h i e f  R e p o r t e r  of t h e  

A m e r i c a n  L a w  I n s t i t u t e ' s  T o r t  R e f o r m  Project, has c o n t i n u e d  to 

serve as a p r i n c i p a l  a r c h i t e c t  a n d  investi g at or . A f t e r  F i n e b e r g  

r e p l a c e d  H i a t t  as Dean, h e  asked Hiatt, w h o  is P r o f e s s o r  of 

M e d i c i n e  and w h o s e  b a c k g r o u n d  i n c l u d e d  n i n e  y ea rs  as Fhys.ician-in- 

Ch ie f at a H a r v a r d  t e a c h i n g  hospital, t o  b e c o m e  a m e m b e r  of t h e  

g r ou p in 1985.

As t h e  s c o p e  of the S t u d y  broadened, s e v e r a l  c o l l e a g u e s  f r o m  a 

range of d i s c i p l i n e s  j o i n e d  it. W i l l i a m  Hsiao, an e c o n o m i s t  at the 

School of P u b l i c  Health, h e l p e d  in t h e  p l a n n i n g  phase. R u s s e l l  

Localio, a l aw ye r- st a t i s t i c i a n ,  t h e n  D i r e c t o r  of R e s e a r c h  at th e  

R i s k  M a n a g e m e n t  Foundation, w as r e c r u i t e d  t o  m a n a g e  t h e  p r o j e c t  and 

to w o r k  on m e d i c a l  r ec or d  r e v i e w  d e s i g n  a n d  e x e c u t i o n  a n d  c l a i m s  

data analysis. A n n  Lawthers, a h e a l t h  p o l i c y  a n a l y s t  w h o  w a s  at 

B o s to n U n i v e r s i t y ,  was i n i t i a l l y  a d m i n i s t r a t i v e  d i r e c t o r  and l at er

P R E F A C E
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c o o r d i n a t o r  a n d  d e s i g n e r  of t h e  p r o v i d e r  stu di e s.  T r o y e n  Brennan, 

a l a w y e r - p h y s i c i a n ,  m e m b e r  of the D i v i s i o n  of G e n e r a l  M e d i c i n e  and 

P r i m a r y  C a r e  a t  B r i g h a m  & W o m e n ' s  Hospital, a n d  a L e c t u r e r  at t he 

L a w  School, b e c a m e  a s e n i o r  m e m b e r  of the p h y s i c i a n - r e v i e w e r  g r o u p  

a n d  a c o n t r i b u t o r  t o  t he p r o v i d e r  studies. W i l l i a m  G. Johnson, an 

e c o n o m i s t  at t h e  M a x w e l l  S c h o o l  of S y r a c u s e  U n i v e r s i t y ,  assumed 

r e s p o n s i b i l i t y  for t h e  p a t i e n t  i n t e r v i e w  p h a s e  of th e study. N a n  

Laird, a s t a t i s t i c i a n  at t h e  S ch o ol  of P u b l i c  Health, t o o k  c h a r g e  

of s t a t i s t i c a l  d e s i g n  a n d  m et ho d o l o g y .  K e n  T h o r p e ,  an e c o n o m i s t  at 

t h e  S c h o o l  of P u b l i c  Health, j o i n e d  in t h e  d e t e r r e n c e  studies. Sol 

F l e i s h m a n  and  H o w a r d  Frazier, b o t h  i n ternists, a n d  L u c i a n  Leape, 

a n d  L y n n  P e terson, b o t h  surgeons, w e r e  r e c r u i t e d  t o  serve as se nior 

p h y s i c i a n  r e v i e w e r s  for the r e c o r d  r e v i e w  p o r t i o n  of t he study. In 

1988, Leape, f o r m e r l y  c h a i r m a n  of t he D e p a r t m e n t  of P e d i at ri c 

S ur ge ry , T u f t s  M e d i c a l  School, r e p l a c e d  B a r n e s  as l e a d e r  of the 

r e c o r d  review, a n d  J o s e p h  N ew house, a h e a l t h  ec o no m i s t ,  f o r m e r 1 y 

D i r e c t o r  of t h e  R A N D - U C L A  C e n t e r  for H e a l t h  F i n a n c i n g  S t u d i e s  and 

t h e  n e w  M c A r t h u r  P r o f e s s o r  a n d  h e a d  of H a r v a r d ' s  D i v i s i o n  of H e a l t h  

P o l i c y  R e s e a r c h  a n d  E d uc a ti on , r e p l a c e d  H s i a o  as l e a d e r  of the 

e c o n o m e t r i c  study. L i e s i  Hebert, an e p i d e m i o l o g i s t ,  jo ined the 

r e s e a r c h  t e a m  in 1989.

C o n s u l t a n t s  t o  t h e  p r o j e c t  included:

F l o y d  J. Fowler, Jr., D i r e c t o r  of t h e  C e n t e r  f o r  S u r v e y  Research, 

U n i v e r s i t y  of M a s s a c h u s e t t s ,  w h o  h e l p e d  in p l a n n i n g  t he d es i gn  of 

t h e  h o s p i t a l  r e c o r d  survey.

G r a h a m  Kalton, C h a i r m a n  of t he D e p a r t m e n t  o f  B i o s t a t i s t i c s  at the 

U n i v e r s i t y  of M i c h i g a n ,  w h o  w o r k e d  on t h e  a n a l y s i s  of t h e  surve y 

samp le .

R u t h  K ilduff, R i s k  M a n a g e r  at N e w  E n g l a n d  M e d i c a l  Center, who 

h e l p e d  d e s i g n  t h e  s u r v e y  on h o s p i t a l  i n j u r y  p r e v e n t i o n  activities.

D o n a l d  Rubin, H e a d  o f  t he D e p a r t m e n t  of S t a t i s t i c s  at Harvard 

U n i v e r s i t y ,  A l a n  Zaslav sk y,  L e c t u r e r  in S t a t i s t i c s ,  w h o  ass is te d  

w i t h  t h e  a n a l y s i s  o f  d et er re n ce , and T h e r e s a  Dailey, w h o  p r o v i d e d  

c o m p u t a t i o n a l  a s s i s t a n c e  fo r C h a p t e r  10.

P r e f a c e

M e m b e r s  of t h e  M e d i c a l  P r a c t i c e  S t u d y  o f f i c e  w h o  pr ov i d e d
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in va lu a b l e  a s s i s t a n c e  d u r i n g  all p h a s e s  of the s t u d y  included:

Sybil Carey, w h o  p r o v i d e d  a d m i n i s t r a t i v e  di re ct i on ; E l a i n e  G e b h a r d t  

and S te ve n Marcus, w h o  a s s i s t e d  w i t h  c o m p u t a t i o n  and data 

m anage me nt ; Ch ri s  B ra ud a w a y - B a u m a n ,  W e n d y  V a n d e r  Hart, and R o be rt  

Chaufornier, w h o  p r o v i d e d  s e c r e t a r i a l  a s s i s t a n c e ;  a nd R o g e r  

Dempsey, w h o  filed e n d l e s s  b ox e s of a d v e r s e  e ve nt  forms.

From the M e t r o p o l i t a n  S t u d i e s  Program, M a x w e l l  School, S y r a c u s e  

University, t h e  f o l l o w i n g  i n d i v i d u a l s  a s s i s t e d  w i t h  the report: 

B ruce L. Riddle, a c a d e m i c  c o m p u t i n g  s p e c i a l i s t ;  E s t h e r  G r a y  and 

M ar th a Bonney, s e c r et ar i es ; M a r y  C. Daly, g r a d u a t e  r e s e a r c h  

assistant; L i n d a  McCarthy, r e s e a r c h  a s s i s t a n t ;  R o b e r t  Guell, 

programmer.

A  t e a m  f r o m  M a t h e m a t i c a  P o l i c y  R e s e a r c h ,  Inc, of P rinceton, New 

Jersey, u n d e r  t h e  l e a d e r s h i p  of R i c h a r d  Strouse, c a r r i e d  o u t  the 

p a t i e n t  i n t e r v i e w s  —  o f t e n  u n d e r  e x t r e m e l y  d i f f i c u l t  c o n d i t i o n s  —  

v e r y  skill fu ll y.

S u p p o r t  f or t h e  e x p l o r a t o r y  s t a g e s  o f  t h e  r e s e a r c h  ca me  f r o m  the 

K l i n g e n s t e i n  F u n d  of N e w  Y o r k  and a g r a n t  from the  R i s k  M a n a g e m e n t  

F o u n d a t i o n  o f  t h e  H a r v a r d  M e d i c a l  I n s t i tu t io ns .

T h e  r e l a t i o n s h i p  w i t h  the N e w  Y o r k  S t a t e  L e g i s l a t u r e  and 

D e p a r t m e n t  o f  H e a l t h  u n d e r  its C o m m i s s i o n e r ,  Dr. D a v i d  Ax el ro d,  h as 

be en  e s p e c i a l l y  important. T h e  D e p a r t m e n t ' s  i m p a r t i a l i t y  and 

c o m m i t m e n t  w e r e  c r u c i a l  t o  t h a t  r e l a t i o n s h i p ,  for t h e  ar ea s  of 

m e d i c a l  m a l p r a c t i c e  a nd t o r t  r e f o r m  h a v e  b e e n  in u r g e n t  n e e d  of 

facts g a t h e r e d  and  a n a l y z e d  w i t h  m e t h o d s  t h a t  are s c i e n t i f i c a l l y  

sound. A l s o  e s s e n t i a l  w a s  the S t a t e ' s  g r a n t  of c o m p l e t e  

c o n f i d e n t i a l i t y  of i n f o r m a t i o n  c o l l e c t e d  and th e p r o t e c t i o n  by N e w  

Y o r k  l a w  a g a i n s t  s u b p o e n a  of data.

M e m b e r s  of o u r  g r o u p  b e g a n  w i t h  d i f f e r e n t  v i e w s  of the m o s t  

p r o m i s i n g  w a y s  t o  a c h i e v e  reform. S o m e  so r e g a r d e d  i n c r e a s e d  tort 

litigation, w h i l e  o t h e r s  f a v o re d ''no-fault'1 or o t h e r  approaches.

But as is n e c e s s a r y  for e v e r y  s c i e n t i f i c  enterprise, all a g r e e d



P r e f a c e P r e f a c e  -  4

t h a t  o ur func ti on  w as to g a t h e r  t h e  be st  p o s s i b l e  e m p i r i c a l  

i n f or ma ti o n.  We e m p h a s i z e  th is  p o i n t  for it has b e e n  s u g g e s t e d  by 

s o m e  t h a t  t h e  S t u d y  s et o u t  t o  p r o v e  t ha t o n e  a p p r o a c h  w a s  b e tt er  

t h a n  another. Rather, we b e l i e v e  w e  h a v e  s u c c e e d e d  in o u r  g o a l — to 

g a t h e r  u n b i a s e d  i n f o r m a t i o n  w h i c h  w i l l  h el p i n f o r m  a n d  e l e v a t e  the 

o n g o i n g  debate.
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I n t r o d u c t i o n

Th e H a r va rd  M e d i c a l  P r a c t i c e  Study, c a r r i e d  o u t  u n d e r  

c o n t r a c t  to the S t a t e  of N e w  York, was d e s i g n e d  t o  i n f o r m  the 

p o l i c y  d eb at e n o w  g o i n g  on in N e w  Yo rk  and e l s e w h e r e  a b o u t  how 

s o c i e t y  c an be st  deal w i t h  its m e d i c a l  i n j u ri es  a n d  ma lp r a c t i c e .  

To do so, we had  t o  u n d e r s t a n d  an d  isolate the k e y  issue s and 

a s s u m p t i o n s  tha t d i v i d e  t he p r o t a g o n i s t s  of t h e  c u r r e n t  to rt  

system, a r e f o r m e d  tort system, ana no-fault, a l t e r n a t i v e s .  We 

have not p r e j u d g e d  the f e a s i b i l i t y  of any such n o - f a u l t  p r o g r a m  

for i n j u re d patients, nor h a v e  we e n d o r s e d  the c r i t i c i s m s  that 

are m a d e  about p r e s e n t  day m a l p r a c t i c e  litigation. Rather, we 

b e l i e v e  w e  hav e  p r o v i d e d  r e l e v a n t  em pi ri ca l  d a t a  t h a t  will p e rm it  

i n f o r m e d  j u d g m e n t s  and s ou nd  p o l i c y - m a k i n g  c o n c e r n i n g  this 

c o m p l e x  area.

The S t u d y  had  fo ur  p r i n c i p a l  components:

1. A  p o p u l a t i o n  b a s e d  m e a s u r e  of t he i n c i d e n c e  of in ju ri es  

r e s u l t i n g  from m e d i c a l  interve n ti on s,  w h i c h  w e  c a l l e d  ’’adv e r s e  

e v e n t s ,” and a d e t e r m i n a t i o n  of t he p e r c e n t a g e  of s u c h  e ve nt s 

t ha t resu lt e d f r o m  fault o r  n e g l i g e n c e  of the p h y s i c i a n  o r  other 

p rovider.

2. A  d e t e r m i n a t i o n  of th e  p e r c e n t a g e  of a d v e r s e  events, 

b o t h  n e g l i g e n t  a nd n o n - n e g l i g e n t , tha t led to c l a i m s  a nd suits.

In addition, w e  o b t a i n e d  i n f o r m a t i o n  ab ou t t h e  n u m b e r s  of claims 

and s u it s b y  p a t i e n t s  in w h o s e  h o s pi ta l r e c o r d s  w e  fo un d no 

e v i d e n c e  of injury.

3. M e a s u r e s  of the c os t s of m e d i c a l  expenses, los t wages, 

and l o s t  h o u s e h o l d  p r o d u c t i o n  to t h e  v i c t i m s  o f  m e d i c a l  injuries 

and to t h e i r  families, an d  t h e i r  c o m p e n s a t i o n  for  s u c h  lo sses 

u n d e r  c u r r e n t  a r r a n g e m e n t s .

E X E C U T I V E  S U M M A R Y
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4. E s t i m a t e s  of t h e  d e g r e e  to w h i c h  v a r i a t i o n s  in t he 

t h r e a t  of l i t i g a t i o n  a f f e c t e d  the i n c i d e n c e  of a d v e r s e  events.

The f o l l o w i n g  s u m m a r i z e s  s o m e  of our m e t h o d s  d m a j o r  findings.

1. The in c id e n c e  o f  ad v e rse  ev en ts
T h e  h o s p i t a l  m e d i c a l  r e c o r d  r e v i e w  w a s  k e y  t o  e s t i m a t i n g  the 

i n c i d e n c e  of a d v e r s e  e v e n t s  a s s o c i a t e d  w i t h  m e d i c a l  m a n a g e m e n t .  

The r e c o r d  r e v i e w  f o c u s e d  on two crit ic al  issues: c a u s a t i o n  and 

n e gl ig en ce .  W e  asked, "Was the p a t i e n t ' s  c o n d i t i o n  a t t r i b u t a b l e  

to m e d i c a l  m a n a g e m e n t  r a t h e r  t h a n  to t he d i s e a s e  u n d e r  t r e a t m e n t  

(causation)? Was n e g l i g e n c e  i nvolved?"

In a d d i t i o n  to e s t a b l i s h i n g  c a u s a t i o n  a n d  n e g l i g e n c e ,  we 

d e t e r m i n e d  w h e r e  i n j u r i e s  occurred, the t y p e s  of i n j u r y  a nd t h e n  

the m a g n i t u d e  of d i s a b i l i t y  experienced.

T h e  r e v i e w  was c o n d u c t e d  b y  te a ms  of t r a i n e d  m e d i c a l  r e c o r d  

a d m i n i s t r a t o r s  and n u r s e s  for the s c r e e n i n g  phase, and b o a r d -  

c e r t i f i e d  p h y s i c i a n s  f o r  th e p h y s i c i a n - r e v i e w  phase.

M e t h o d s  w e r e  d e v i s e d  to r e s ol ve  t he l o g i s t i c  p r o b l e m s  t h a t  

arose b e c a u s e  of t he i n f r e q u e n c y  of a d v e r s e  events: w e  f ou nd

e f f i c i e n t  a nd r e l i a b l e  w a y s  to sift t h r o u g h  t h o u s a n d s  of m e d i c a l  

r e c o r d s  t o  fi nd  th e f ew t h a t  i n d i c a t e d  the p a t i e n t  d i s a b i l i t y  

c a u s e d  b y  m e d i c a l  m a n a g e m e n t .  W e  a l s o  d e v e l o p e d  w a y s  t o  deal 

w i t h  t h e  m e t h o d o l o g i c  p r o b l e m s  th a t arose: t h e  m e d i c a l  r e c o r d

a d m i n i s t r a t o r s  h a d  t o  m a k e  v a l i d  j u d g m e n t s  r e g a r d i n g  t h e  p r e s e n c e  

of s c r e e n i n g  c r i t e r i a  a n d  p h y s i c i a n s  h a d  to m a k e  v a l i d  a n d  

r e l i a b l e  j u d g m e n t s  a b o u t  w h e t h e r  a p a t i e n t ' s  i n j ur y r e s u l t e d  at 

least in p a r t  from m e d i c a l  ma nagement, and, if so, w h e t h e r  

m a n a g e m e n t  f a il e d t o  m e e t  a s t a n d a r d  of m e d i c a l  care.

I n  o r d e r  t o  m a k e  o u r  r e s u l t s  g e n e r a l i z a b l e  to t h e  e n t i r e  

p o p u l a t i o n  of h o s p i t a l  d i s c h a r g e s  in N e w  York, we d r e w  a 

p r o b a b i l i t y  s am pl e o f  m o r e  t h a n  31,000 h o s p i t a l  records. O u r  

a b i l i t y  t o  o b t a i n  s u c h  a s a m p l e  w as m a d e  p o s s i b l e  b y  t h e
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a v a i l a b i l i t y  of the S t a t e w i d e  P l a n n i n g  a nd R e s e a r c h  C o o p e r a t i v e  

S y s t e m  (SPARCS) data system. T h e  b a s i c  s a m p l i n g  d e s i g n  of the 

S t u d y  w a s  an i m p l i c i t l y  stratified, s ys t em at ic , t w o - s t a g e  c l u s t e r  

s a m p l e  of di scharges. We first s e l e c t e d  h o s p i t a l s  w i t h  

p r o b a b i l i t i e s  p r o p o r t i o n a l  to t h e  n u m b e r  of n o n - p s y c h i a t r i c  

d i s c h a r g e s  and t h e n  s e c u r e d  the c o o p e r a t i o n  of all 51 h o s p i t a l s  

selected. R e c o r d s  w i t h i n  h o s p i t a l s  w e r e  s e l e c t e d  w i t h  t h r e e  

d i f f e r e n t  s a m p l i n g  f re q ue n c i e s  d e t e r m i n e d  b y  p a t i e n t  age and 

d i a g n o s i s - r e l a t e d  g r o u p  ( D R G ) . U s i n g  S P A R C S  i n f o r m a t i o n  on 

p a t i e n t  d i scharges, we d r e w  a s a m p l e  w i t h  a d i s t r i b u t i o n  t h a t  

c o n f o r m e d  c l o s e l y  to th e p o p u l a t i o n  on i m p o r t a n t  h o s p i t a l  and 

p a t i e n t  c ha ra c t e r i s t i c s .

We a n a l y z e d  30 ,121 (96%) o f  the 3 1 , 4 2 9  r e c o r d s  s e l e c t e d  for 

t h e  s t u d y  sample. A f t e r  p r e l i m i n a r y  sc re e ni ng , p h y s i c i a n s  

r e v i e w e d  7,743 records, from w h i c h  a t o t a l  of 1,133 a d v e r s e  

e v e n t s  w e r e  i d e n t i f i e d  th a t o c c u r r e d  as a r e s u l t  of m e d i c a l  

m a n a g e m e n t  in t h e  h o s p i t a l  or r e q u i r e d  h o s p i t a l i z a t i o n  for 

t re at m e n t .  Of t h i s  group, 280 w e r e  j u d g e d  to r e s u l t  from 

n e g l i g e n t  care. W e i g h t i n g  t h e s e  figu r es  a c c o r d i n g  to t he s a mp le  

plan, w e  e s t i m a t e d  the i n c i d e n c e  of a d v e r s e  e v en ts  for 

h o s p i t a l i z a t i o n s  in N e w  Y o r k  in 1984 t o  b e  3.7%, o r  a t o t a l  of 

98,609. Of these, 27.6%, 2 7 , 1 7 9  cases, o r  1.0% of all h o s p i t a l  

d i s c h a r g e s ,  w e r e  d u e  t o  negli g en ce .

P h y s i c i a n  c o n f i d e n c e  in t h e  j u d g m e n t s  of c a u s a t i o n  of 

a d v e r s e  e v e n ts  s p a n n e d  a b r o a d  range, b u t  o n l y  1.3% of all 

d i s c h a r g e s  w e r e  in t h e  c l o s e - c a l l  r a n g e  (defined as a c o n f i d e n c e  

in c a u s a t i o n  of j u s t  u n d e r  or j u s t  o v e r  50-50). A n  e v e n  s m a l l e r  

fraction, 0.7% of d i s c h a r g e s  w e r e  c l o s e - c a l l  n e g l i g e n t  a d v e r s e  

events, b u t  t h e y  c o n s t i t u t e d  a l a r g e r  p r o p o r t i o n  of total 

n e g l i g e n t  a d v e r s e  events.

The m a j o r i t y  of a d v e r s e  e v e n t s  (57%) r e s u l t e d  in m i n i m a l  and 

t r a n s i e n t  disa bi l it y,  b u t  14% o f  p a t i e n t s  d i e d  at l e a s t  in p a r t  

as a r e s u l t  of t h e i r  a d v e r s e  event, a n d  in a n o t h e r  9% the 

r e s u l t a n t  d i s a b i l i t y  l a s t e d  l o n g e r  t h a n  6 months. B a s e d  on t h e s e
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figures, we e s t i m a t e d  t h a t  a b ou t 2 ,500 c a s e s  of p e r m a n e n t  total 

d i s a b i l i t y  r e s u l t e d  f r o m  m e di ca l i n ju ry  in N e w  Y o r k  h o s p i t a l s  in 

1984. Further, we f o u n d  e v i d e n c e  that m e d i c a l  i n j u r y  c o n t r i b u t e d  

at le as t in p a r t  to t h e  d ea th s of m o r e  t h a n  1 3 , 0 0 0  p a t i e n t s  in 

that year. M a n y  of t h e  d e a t h s  o c c u r r e d  in p a t i e n t s  w h o  had 

g r e a t l y  s h o r t e n e d  life e x p e c t a n c i e s  fr om  t h e i r  u n d e r l y i n g  

diseases, however. N e g l i g e n t  a d v e r s e  e v e n t s  r e s u l t ed , overall, 

in g r e a t e r  d i s a b i l i t y  t h a n  d id n o n - n e g l i g e n t  e v e n t s  a n d  w e r e  

a s s o c i a t e d  w i t h  51% of all d e a th s from m e d i c a l  injury.

R is k factors

Th e r i s k  of s u s t a i n i n g  an a d v e r s e  e v e n t  i n c r e a s e d  w i t h  age. 

Wh en  rates w e r e  s t a n d a r d i z e d  for D RG level, p e r s o n s  o v e r  65 y e a r s  

had t w i c e  the c h a n c e  o f  s u s t a i n i n g  an a d v e r s e  e v e n t  of t h o s e  in 

the 16-44 y e a r s  group. N e w b o r n s  h a d  h a l f  t h e  a d v e r s e  e v e n t  ra te  

of t h e  16-44 y e a r s  group. T h e  p e r c e n t  of a d v e r s e  e v e n t s  

r e s u l t i n g  from n e g l i g e n c e  wa s i n c r e a s e d  in e l d e r l y  pa ti en t s.  We 

found no g e n d e r  d i f f e r e n c e s  in a d v e r s e  e v e n t  o r  n e g l i g e n c e  rates. 

A l t h o u g h  t h e  r a t e s  w e r e  h i g h e r  in the s e l f - p a y  g r o u p  t h a n  in t h e  

i nsu re d c at egories, t h e  d i f f e r e n c e s  w e r e  n o t  s i g n i f i c a n t .  B l a c k s  

had h i g h e r  r a t e s  of a d v e r s e  e v e n t s  a n d  a d v e r s e  e v e n t s  r e s u l t i n g  

from n e gl ig en ce ,  b u t  t h e s e  d i f f e r e n c e s  o v e r a l l  w e r e  n o t  

s ignificant. However, h i g h e r  r a te s of a d v e r s e  e v e n t s  and 

n e g l i g e n t  e v e n t s  w e r e  f o u n d  in h o s p i t a l s  t h a t  s e r v e d  a h i g h e r  

p r o p o r t i o n  of m i n o r i t y  patients. A t  h o s p i t a l s  t h a t  c a r e d  for a 

m ix of w h i t e  a n d  m i n o r i t y  patients, b l a c k s  a n d  w h i t e s  h a d  n e a r l y  

i de ntical rates.

A d v e r s e  e v e n t  r a t e s  v a r i e d  1 0 - f o l d  b e t w e e n  i n d i v i d u a l  

h ospitals, w h e n  s t a n d a r d i z e d  for a g e  and D R G  level. A l t h o u g h  

s t a n d a r d i z e d  a d v e r s e  e v e n t  and n e g l i g e n c e  r a t e s  for s ma ll  

h o s p i t a l s  (fewer tha 1 P, 00 0 d i s c h a r g e s / y e a r )  w e r e  l e s s  th an  for 

l arger hospita ls , t h e s e  d i f f e r e n c e s  w e r e  n o t  s i g n i f i c a n t .

H os pi ta l o w n e r s h i p  (private, n on -profit, o r  g o v e r n m e n t )  also w a s  

not a s s o c i a t e d  w i t h  s i g n i f i c a n t l y  d i f f e r e n t  r a t e s  of a d v e r s e
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events. T h e  f r a c t io n of a d v er s e event s due  to n e g l i g e n c e  in

g o v e r n m e n t  h o s p i t a l s  was 50% h i g h e r  t h a n  in n o n - p r o f i t

institutions, hcweverr, and t h r e e  t imes t h a t  in p r o p r i e t a r y  

hospitals. T h e s e  di ff e r e n c e s  w e r e  s i g ni fi ca nt . T he 

s t a n d a r d i z e d  rate of adverse e ve nt s  in upstate, n o n - M S A  h o s p i t a l s  

was c n e - t h i r d  t h a t  of upstate m e t r o p o l i t a n  h o s p i t a l s  a nd less 

t h a n  o n e - f o u r t h  t h a t  in N e w  Y o r k  City. T h e s e  d i f f e r e n c e s  w er e

h i g h l y  s i g n i f i c a n t .  The p e r c e n t  of a d v e r s e  e v e n t s  due  to

n e g l i g e n c e  w a s  n ot s i g n i f i c a n t l y  d i f f e r e n t  a c r o s s  regions. N o n­

teac h i n g  h o s p i t a l s  h ad ha lf  the a d v er se  e v e n t  r a t e s  of u n i v e r s i t y  

or a f f i l i a t e d  t e a c h i n g  hospitals, b ut u n i v e r s i t y  t e a c h i n g  

h o s p i t a l s  h a d  r at e s of n e g l i g e n c e  tha t w e r e  less t h a n  h a l f  those 

of the n o n - t e a c h i n g  or a f f i l i a t e d  hospit al s.

The n a tu re  o f  ad v e rse  even ts
N e a r l y  h al f  (47%) of all a d v er se  e v e n t s  o c c u r r e d  in p a t i e n t s  

u n d e r g o i n g  surgery, but the p e r c e n t  c a u s e d  by n e g l i g e n c e  was 

lower t h a n  for n o n - s u r g i c a l  a d v e r s e  e v e n t s  (17% v s  37%). A d v e r s e  

e v e nt s r e s u l t i n g  f r o m  errors in d i a g n o s i s  an d in n o n - i n v a s i v e  

t r e a t m e n t  w e r e  j u d g e d  to be due to n e g l i g e n c e  in o v e r  t h r e e -  

fourths of p a t i en t s.  Falls w e r e  c o n s i d e r e d  d u e  t o  n e g l i g e n c e  in 

45% of instances.

T h e  h i g h  r a t e  of adverse e v e n t s  .in p a t i e n t s  o v e r  65 y e ar s 

o c c u r r e d  in t h r e e  categories: n o n - t e c h n i c a l  p o s t o p e r a t i v e  

c o m p l i c a t i o n s ,  c o m p l i c a t i o n s  of n o n - i n v a s i v e  th erapy, and  falls.

A  l a rg er  p r o p o r t i o n  of a d v er s e e vents in y o u n g e r  p a t i e n t s  w a s  due 

to s u r g i c a l  failures. T h e  o p e r a t i n g  r o o m  was t h e  si t e of 

m a n a g e m e n t  f o r  t h e  h i g h e s t  fra ct i on  of a d v e r s e  events, but 

r e l a t i v e l y  f e w  of t h e s e  w e r e  negligent. O n  t h e  o t h e r  hand, m o s t  

(70%) a d v e r s e  e v e n t s  in t he e m e r g e n c y  r o o m  r e s u l t e d  from 

n e g l i g e n c e .

T h e  m o s t  c o m m o n  type of e r r o r  r e s u l t i n g  in a n  a d v e r s e  ev en t 

w a s  that i n v o l v e d  in p e r f o r m i n g  a procedu re , but d i a g n o s t i c  

e r r o r s  a n d  p r e v e n t i o n  e rr or s w e r e  m o r e  l i k e l y  to b e  j ud ge d
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negli ge nt , and to r e s u l t  in s e r i ou s  d is ab i li ty .

T he m o r e  s e v e r e  t h e  d e g r e e  of n e g l i g e n c e  t h e  g r e a t e r  the 

l i k e l i h o o d  of r e s u l t a n t  s e r i o u s  d i s a b i l i t y  (m od er at e i m p a i r m e n t  

w i t h  r e c o v e r y  t a k i n g  m o r e  t h a n  six months, p e r m a n e n t  disabi li ty , 

o r  d e a t h ) .

2. L i t i g a t i o n  d a ta
We e s t i m a t e d  t h a t  t he i n c i de n ce  of m a l p r a c t i c e  c l a i m s  filed 

b y  p a t i e n t s  for the s t u d y  y e a r  w a s  b e t w e e n  2,967 a n d  3,883.

U s i n g  t h e s e  figures, t o g e t h e r  w i t h  the p r o j e c t e d  s t a t e w i d e  n u m b e r  

of i n j u r i e s  f r o m  m e d i c a l  n e g l i g e n c e  d u r i n g  th e s a m e  period, we 

e s t i m a t e d  t h a t  e i g h t  t i m e s  as m a n y  p a t i e n t s  s u f f e r e d  an i n ju ry  

f r o m  n e g l i g e n c e  as f i l e d  a m a l p r a c t i c e  c l a i m  in N e w  Y o r k  State. 

A b o u t  16 t i m e s  as m a n y  p a t i e n t s  s u f f e r e d  a n  i n j u r y  from 

n e g l i g e n c e  as r e c e i v e d  c o m p e n s a t i o n  from t h e  t o r t  l i a b i l i t y  

system.

T h e s e  a g g r e g a t e  e s t i m a t e s  u n d e r s t a t e  t h e  t r u e  siz e  of the  

g a p  b e t w e e n  t he f r e q u e n c y  of m a l p r a c t i c e  c l a i m s  a n d  the i n c i d e n c e  

of a d v e r s e  e v e n t s  c a u s e d  by ne gligence. W h e n  w e  i d e n t i f i e d  the  

m a l p r a c t i c e  c l a i m s  a c t u a l l y  f il ed  by p a t i e n t s  in o u r  s a m p l e  and 

r e v i e w e d  t h e  j u d g m e n t s  of o u r  p h y s i c i a n  r e v ie we rs , we found t h a t  

m a n y  c a s e s  in l i t i g a t i o n  w e r e  b r o u g h t  by p a t i e n t s  in w h o s e  

r e c o r d s  w e  f o u n d  n o  e v i d e n c e  of n e g l i g e n c e  o r  e v e n  of a d v e r s e  

events. B e c a u s e  t h e  legal system, h a s  not y e t  r e s o l v e d  m a n y  of 

t h e s e  cases, w e  do n o t  h a v e  t h e  i n f o r m a t i o n  tha t  w o u l d  p e r m i t  an 

a s s e s s m e n t  of t h e  s u c c e s s  of t he t o rt  l i t i g a t i o n  s y s t e m  in 

s c r e e n i n g  out c l a i m s  w i t h  no negligence.

C o n f i n i n g  o u r  a n a l y s i s  t o  t he a d v e r s e  e v e n t s  t h a t  i n v o l v e d  

s t r o n g  o r  c e r t a i n  e v i d e n c e  of negligence, h o w ev er , w e  e s t i m a t e  

t h a t  1 2, 85 9 i n j u r i e s  f r o m  m e d i c a l  n e g l i g e n c e  d i d  n o t  l ea d to 

m a l p r a c t i c e  claims. Of t h e s e  injuries, 22% (2,833) o c c u r r e d  in 

p a t i e n t s  u n d e r  age 70 y e a r s  w h o  s u f f e r e d  m o d e r a t e  o r  g r e a t e r  

i n ca pa ci ty .  O u r  p r o j e c t i o n s  s u gg es t t h a t  if t h i s  g r o u p  of
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p a t ie nt s had litigated, the m a l p r a c t i c e  c l a i m s  f r e q u e n c y  for y e a r  

1984 w ou ld  have i n c r e a s e d  by 75%.

3. E c o n o m i c  C o n s e q u e n c e s  of M e d i c a l  I n j u r y

H a v in g d o c u m e n t e d  from the m e d i c a l  r e c o r d s  s u r v e y  w hi ch  

p a t i e n t s  w e r e  injured, and from t he l i t i g a t i o n  s u r v e y  w h i c h  

p a t i e n t s  filed t o r t  suits, w e  used the p a t i e n t  s u r v e y  to 

d e t e r m i n e  from t he p a t i e n t s  t h e m s e l v e s  w h a t  l o s s e s  t h e y  s u f f e r e d  

as a result of t h e s e  i njuries and w h a t  c o m p e n s a t i o n  the y r e c e i v e d  

from no n -t o r t  sources. For th at  p u r p o s e  w e  d i v i d e d  o u r  p a t i e n t  

s am pl e into five c a t e g o r i e s  —  worker, h o m e m a k e r ,  child, retired, 

and d i s a b l e d  —  and a s s e m b l e d  data a b o u t  l o s t  w a g e s  a nd fringe 

benefits, m e d i c a l  costs, lost h o u s e h o l d  p r o d u c t i o n ,  and leve ls  of 

p h y s i c a l  and f u n c t i o n a l  impairment. O u r  d a t a  for t h a t  final 

c a t e g o r y  h a v e  not b e e n  an al y z e d  for t h i s  R e p o r t .

We f aced t wo m a j o r  d i f f i c u l t i e s  in t h i s  survey. First, we 

h a d  to locate, in 1389, p e op le  w ho ha d  b e e n  h o s p i t a l i z e d  in 1984 

in o rd er  to i n t e r v i e w  t h e m  a bo ut  t h e i r  e x p e r i e n c e  s i n c e  1984. In 

fact, we w e r e  s u c c e s s f u l  in f i nd i ng  and i n t e r v i e w i n g  71% of all 

i n j ur ed  patients, a r e s p o n s e  rate w h i c h  is q u i t e  r e s p e c t a b l e  f or 

a s u r v e y  of thi s  type.

O u r  s e c o n d  p r o b l e m  w a s  h o w  to d i s e n t a n g l e  t h e  e f f e c t s  of the 

a d v e r s e  e v e n t  i t s e l f  from t h o s e  t h a t  w e r e  p r o p e r l y  a t t r i b u t a b l e  

to t he u n d e r l y i n g  illness, w h i c h  itse lf  w o u l d  n a t u r a l l y  be 

e x p e c t e d  to e n t ai l c o n s i d e r a b l e  m e d i c a l  co sts, t i m e  o f f  work, and 

i n a b i l i t y  t o  p e r f o r m  n or ma l  h o u s e h o l d  task s.  T w o  d i f f e r e n t  

s t r a t e g i e s  w e r e  d e v i s e d  for th i s purpose. O n e  w a s  t o  i n t e r v i e w  a 

c o nt ro l g r o u p  of u n i n j u r e d  p a t i e n t s  w h o  w e r e  m a t c h e d  w i t h  our 

" e x p e r i m e n t a l "  g r o u p  on t he r e l e v a n t  d i m e n s i o n s ,  t h u s  p e r m i t t i n g  

e c o n o m e t r i c  a n a l y s i s  of t he p r e c i s e  d i f f e r e n c e  w h i c h  t he 

i a t r o g e n i c  i n j u r y  m a d e  in t h e  a g g r e g a t e  e c o n o m i c  e x p e r i e n c e  of 

th e two groups. W h i l e  w e  h av e c o l l e c t e d  a l l  t h e  d a t a  for the two 

groups, we h a v e  n o t  c o m p l e t e d  t h i s  a n a l y s i s  for p u r p o s e  of 

p r e s e n t a t i o n  in t h i s  Report.
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I n s t e a d  o u r  p r i m a r y  focus h as b e e n  on an a l t e r n a t i v e  m e t h o d  

—  e s t i m a t i n g  t h e  c o m p e n s a b l e  l osses that m i g h t  be p a i d  u n d e r  a 

h y p o t h e t i c a l  n o - f a u l t  p l a n  in w h i c h  each p a t i e n t ' s  e x p e r i e n c e  was 

a s s e s s e d  i n d i v i d u a l l y  (as w o u l d  h a v e  to be d o n e  in a real n o­

fa u l t  p r o g r a m ) , and  t h e n  totaled. F o r  t h a t  p u r p o s e  w e  h a d  to 

m a k e  a n u m b e r  of a s s u m p t i o n s  a bo u t p r o g r a m  design: t w o  i m p o r t a n t  

on e s a r e  n o t e d  here. First, all fi na n ci al  l o s s e s  and 

c o m p e n s a t i o n  r e c e i v e d  d u r i n g  t he f i r s t  six m o n t h s  fro m  h o s p it a l 

a d m i s s i o n  w e r e  deleted. T h e s e  s h o r t - t e r m  l o s s e s  are l i k e l y  

r e i m b u r s e d  f r om  o t h e r  s o u r c e s  (e.g., sic k p a y  fo r ti m e o ff work). 

Further, t h i s  r e d u c e s  t h e  n u m b e r  of c ases in w h i c h  d i s e n t a n g l i n g  

t he e f f e c t  of t h e  in jury fro m t h e  u n d e r l y i n g  i l l n e s s  m a y  be v e r y  

d i f f i c u l t .  Second, we a s s u m e d  t h a t  a n o - f a u l t  p a t i e n t  

c o m p e n s a t i o n  s c h e m e  w o u l d  i n v o l v e  a s e c o n d  insurer, s t a n d i n g  

b e h i n d  p r i m a r y  s o u r c e s  of g e n e r a l  m e d i c a l  o r  d i s a b i l i t y  

insur a nc e.

O u r  k e y  f i n d i n g s  w i t h  r e s p e c t  t o  t h e s e  t w o  c r i t e r i a  wer e  

t h a t  t h e  b u l k  of d i s a b i l i t i e s  w e r e  o f  s ho rt  d u r a t i o n  —  e.g., 42% 

of a b s e n c e s  fr om  w o r k  l a s t e d  for le ss  t h a n  a m o n t h  and 76% lasted 

less t h a n  six months. However, the  a v e r a g e  e c o n o m i c  l o s s e s  w e r e  

.'uch l a r g e r  in t h e  s m a l l e r  n u m b e r  of m o r e  s e r i o u s  o r  fatal 

d i i a b i l i t i e s .  W i t h  r e s p e c t  to t h e s e  l o n g e r - l a s t i n g  di sa b il it ie s,  

m o r e  t h a n  85% of t h e  m e d i c a l  b i l l s  w e r e  c o v e r e d  b y  s o m e  form of 

h e a l t h  insurance, b u t  o n l y  20% of t h e  los t  ear ni n gs , a n d  no 

d e t e c t a b l e  p o r t i o n  of lo s t h o u s e h o l d  t v  Taction.

O u r  u l t i m a t e  f i n d i n g  is t h a t  t h e  p r e s e n t  d i s c o u n t e d  v a l u e  of 

the n e t  c o m p e n s a b l e  l os se s  (past an d future) s u f f e r e d  b y  p a t i e n t s  

i n j u r e d  in N e w  Y o r k  h o s p i t a l s  in 1984 a m o u n t e d  t o  $894 m i l l i o n  

(in 1989 dol la rs ) . T h e s e  c o m p e n s a b l e  lo sses c o n s i s t e d  of $285 

m i l l i o n  in lost w a g e s  a n d  f r i n g e  benefits, $103 m i l l i o n  in 

u n i n s u r e d  m e d i c a l  costs, a n d  $506 m i l l i o n  in l o s t  h o u s e h o l d  

p r o d u c t i o n  (the l a t t e r  h a v i n g  b e e n  v a l u e d  at t h e  m a r k e t  w a g e s  

e a r n e d  b y  t h e  w o r k i n g  w o m e n  in our p a t i e n t  c o h o r t ) .
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To p r o v i d e  some p e r s p e c t i v e  for t he se  figures, t h e  

m a l p r a c t i c e  p r e m i u m s  paid by N e w  Y o r k  d o c t o r s  and h o s p i t a l s  in 

1988 a m o u n t e d  to $850 million. W h e n  one i n c lu d es  t h e  a m o u n t  

s pe nt  by s e l f - i n s u r e d  h o s p i t a l s  a n d  t he h e a l t h  care 

organiz at io ns , the total m a l p r a c t i c e  i n s u r a n c e  b u r d e n  is over $1 

billior. However, t h e s e  t o r t  c o s t s  i n c o r p o r a t e  two  m a j o r  fact or s 

not r e f l e c t e d  in our estimate. O n e  is d a m a g e  for p a i n  and 

suffering, w h i c h  t y p i c a l l y  ar e n o t  c o m p e n s a t e d  u n d e r  n o - f a u l t  

programs. T h e  ot he r c o m p o n e n t  is a d m i n i s t r a t i v e  and legal 

e x p e n s e s  w h i c h  d e f i n i t e l y  w o u l d  be a s i g n i f i c a n t  f a c t o r  o v er  and 

ab ov e the p a t i e n t ' s  e c o n o m i c  losses. T he a d m i n i s t r a t i v e  s h ar e of 

c l a i m s  costs in n o - f a u l t  w o r k e r s  c o m p e n s a t i o n  is u s u a l l y  

estim. ed to be a r o u n d  20%, t h o u g h  we b e l i e v e  it w o u l d  be 

s o m e w h a t  h i g h e r  for n o - f a u l t  p a t i e n t  compensa ti on .

S i n c e  t h e  s a mp le  of i n j ur ed  a n d  i n t e r v i e w e d  p a t i e n t s  in o u r  

d i f f e r e n t  c a t e g o r i e s  was r a t h e r  small d e s p i t e  the r e l a t i v e l y  

large s a mp le  of 31,000 h o s p i t a l i z a t i o n s ,  t h e  c o n f i d e n c e  i n t e rv al s 

s u r r o u n d i n g  our p o i n t  e s t i m a t e s  a re large: the f i g u r e s  m i g h t  be

as m u c h  as 50% less or 100% m o r e  t h a n  t h o s e  p r e s e n t e d . . On t he 

o t h e r  hand, the e s t i m a t e  of net  w a g e  lo sses and m e d i c a l  co st s  —  

t h e s e  b e i n g  t h e  items t y p i c a l l y  c o v e r e d  b y  a n o - f a u l t  scheme, and 

e v e n  t h e n  n o t  in full fault - t o t a l l e d  j u s t  $335 m i l li on . Thus, 

t h e r e  is c o n s i d e r a b l e  r o o m  w i t h i n  t h e  c u r r e n t  tor t " e n v e l o p e "  to 

a d j u s t  ev en  for an o u t c o m e  at t h e  h i g h l y  i m p r o b a b l e  o u t e r  limit 

of t h e s e  c o n f i d e n c e  estimates.

4. M a lp ra c t ic e  L i t i g a t i o n  and D e te rren c e
W e  e x a m i n e d  the p r e s u m e d  d e t e r r e n t  e f f e c t s  of t h e  t o r t  

s y s t e m  in t w o  w a y s  —  a s e r i e s  of p h y s i c i a n  s u rv e ys  as w e l l  as an 

e c o n o m e t r i c  s t u d y  t h a t  c o m p a r e d  t h e  rates of a d v e r s e  e v e n t s  and 

n e g l i g e n t  a d v e r s e  events, on t h e  o n e  hand, w i t h  th e t h r e a t  of a 

c l a i m  on the other.

T h e  p h y s i c i a n  s u r v e y s  r e v e a l e d  tha t t h e  over al l p e r c e i v e d  

r i s k  of b e i n g  sue d  in a g i v e n  y e a r  w a s  20%, a p p r o x i m a t e l y  3 times 

t h e  a ctual r i s k  of b e i n g  sued. T h e  p e r c e i v e d  r i s k  of s u i t  for
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T h e  final p a r t  of our s t ud y e x a m i n e d  the r e l a t i o n s h i p  

b e t w e e n  v a r i a t i o n s  in claims r ates and v a r i a t i o n s i n  cost a n d  in 

injury r a t e s  in t he sample of study hospitals. W e  f o u n d  so me  

e v i d e n c e  t h a t  total cost p e r  d i s c h a r g e  w a s  g r e a t e r  in h o s p i t a l s  

th a t faced h i g h e r  claims rates, a l t h o u g h  t h e  r e l a t i o n s h i p  t h a t  we 

e s t i m a t e d  w a s  se ns i t i v e  to h o w  we s p e c i f i e d  the r e l a t i o n s h i p .

Even c o n c e d i n g  t h a t  there is an e ff ec t on cost, however, d o e s  not 

tell us w h e t h e r  the effect is g o o d  or bad. On t h e  o n e  hand, 

g r e a t e r  e f f o r t s  to p r e ve nt  i nj ur i e s  or a m e l i o r a t e  t h e  

c o n s e q u e n c e s  of t h o s e  that o c c u r  m a y  w e l l  r e q u i r e  g r e a t e r  

resources. On t he other hand, a dd it i o n a l  r e s o u r c e s  in r e s p o n s e  

to a g r e a t e r  t h r e a t  may  s i mp ly  r e p r e s e n t  w a s t e f u l  d e f e n s i v e  

m e d i c i n e  a n d  not c o nt r ib ut e t o  a r e d u c t i o n  in p a t i e n t  injuries.

T h e  i m p o r t a n t  test, therefore, is w h e t h e r  h o s p i t a l s  t h a t  

face h i g h e r  c la i ms  rates a c t u a l l y  do e x h i b i t  l o w e r  i njury rates. 

We find no e v i d e n c e  that th ey  do, b u t  t h e  p r e c i s i o n  of o u r  

e s t i m a t e s  is not good, and w e  c an n ot  r u l e  out t h e  p o s s i b i l i t y  

t h a t  t h e r e  are in fact s u b s t a n t i a l l y  r e d u c e d  r a t e s  of i n j u r i e s  at 

th e h o s p i t a l s  in o u r  sample w i t h  h i g h e r  c la im s rates. M o r e  

s pe ci f i c a l l y ,  the p o i n t  e s t i m a t e  r e l a t i n g  i n j u r i e s  t o  c l a i m s  is 

a c t u a l l y  p o s i t i v e  in m o s t  s p e c i f i c a t i o n s  a nd n e v e r  c l o s e  t o  

s i g n i f i c a n t l y  negative. However, t h e  c o n f i d e n c e  i n t e r v a l s  a r o u n d  

t h e  c o e f f i c i e n t  i n cl ud e v a l u e s  t h a t  w o u l d  d e m o n s t r a t e  s u b s t a n t i a l  

dete rr en ce .

W e  i l l u s t r a t e  h o w  our d a t a  c a n n o t  r u l e  out a s u b s t a n t i a l  

d e t e r r e n t  e f f e c t  b y  choo si ng  o n e  of t h e  r e l a t i o n s h i p s  w e  

estimated, tha t  for the p ro ba b i l i t y  t h a t  an a d v e r s e  e v e n t  is 

negligent, c o n t r o l l i n g  for a n u m b e r  of o t h e r  h o s p i t a l  

c h a r a c t e r i s t i c s .  T h e  point e s t i m a t e  of t he c l a i m s  v a r i a b l e  is 

s l i g h t l y  p o s i ti ve ; however, if w e  r e d u c e  the p o i n t  e s t i m a t e  by 

a p p r o x i m a t e l y  one sta nd a rd  error, it sh ow s  s u b s t a n t i a l  

d et er r e n c e .  In q u a n t i t a t i v e  terms, t h e  r e d u c e d  e s t i m a t e  w o u l d  

s u g g e s t  that, o t h e r  things equal, h o s p i t a l s  in t h e  h i g h e s t  

q u a r t i l e  o f  c l a i m s  rates w o u l d  h a v e  a b o u t  24% f e w e r  n e g l i g e n t
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n e g l i g e n t  ca re  w a s  a b o u t  60%, a f i g u r e  s u b s t a n t i a l l y  g r e a t e r  than 

the a c t u a l  r i s k  of l i t i g a t i o n  from i n j u ri es  c a u s e d  by ne gligence. 

A d d i ti on a ll y,  p e r c e i v e d  r i s k  w a s  s i g n i f i c a n t l y  g r e a t e r  for high- 

r is k s p e c i a l t i e s  s u c h  as o bs tetrics, o r t h o p e d i c s  a n d  n e u r o s u r g e r y  

and for p h y s i c i a n s  in N a s s a u  and S u f f o l k  c ou nties, l e n d i n g  

c r e d e n c e  to th e r e s p o n s e s .

P h y s i c i a n s  w h o  p e r c e i v e d  t h e m s e l v e s  to b e  at g r e a t e r  r i s k  of 

suit s a i d  t h a t  in t h e  p a s t  t e n  y e a r s  t h e y  h a d  o r d e r e d  m o r e  tests 

and p r o c e d u r e s  a n d  r e d u c e d  t h e i r  p r a c t i c e  s c o p e  m o r e  t h a n  h a d  

t h e i r  c o l l e a g u e s  w i t h  p e r c e i v e d  risk.

T h e  t o r t  s y s t e m ' s  d e t e r r e n c e  s i gn al  to p h y s i c i a n s  a p p e a r e d  

mixed. F o r  e xa m p l e ,  p h y s i c i a n s  o f t e n  c o n s i d e r e d  t h e  s e v e r i t y  of 

p u n i s h m e n t  to d e p e n d  on w h e t h e r  a c a s e  w e n t  t o  t r i a l  or w h e t h e r  

t he m e d i a  p u b l i c i z e d  it. T h e  e v i d e n c e  w a s  n o t  clear, however, on 

w h e t h e r  t h e  s e v e r i t y  of the. p u n i s h m e n t  and t h e  a c t u a l  

t r a n s g r e s s i o n  w e r e  related: m o s t  p h y s i c i a n s  p e r c e i v e d  t h e i r

suits as h a v i n g  a r i s e n  fr om  c i r c u m s t a n c e s  b e y o n d  t h e i r  control. 

M a n y  s e e m e d  t o  b e l i e v e  t h a t  t he t h r e a t  of the t o r t  s y s t e m  w a s  too 

b r o a d  a n d  l a ck e d s p e c i f i c i t y .

A l t h o u g h  p h y s i c i a n s  b e l i e v e d  t h e y  p r a c t i c e d  m e d i c i n e  

d ef en s i v e l y ,  t h e y  d i d  n o t  r e p o r t  l o n y - t e r m  c h a n g e s  in t h e i r  

p r a c t i c e  p a t t e r n s  as t h e  r e s u l t  of a s p e c i f i c  suit. Thus, it was 

not c l e a r  w h e t h e r  d e f e n s i v e  m e d i c i n e  r e s u l t e d  f r om  t he 

m a l p r a c t i c e  e n v i r o n m e n t  or fr om  o t h e r  f a c t o r s  s u c h  as a d v a n c e s  in 

the s c i e n c e  and t e c h n o l o g y  of me di ci ne , c h a n g e s  in s o c i e t a l  

e x p e c t a t i o n s  as t o  w h a t  c o n s t i t u t e s  a n  a p p r o p r i a t e  level of care, 

or c h a n g e s  in P e e r  R e v i e w  O r g a n i z a t i o n  ( PP O) , s t a t e  and h o s p i t a l  

r e q u ir em e nt s,  o r  a c o m b i n a t i o n  of factors.

A n o t h e r  i m p o r t a n t  f i n d i n g  c o n c e r n e d  p h y s i c i a n  a t t i t u d e s  

a bout i a t r o g e n i c  i n j u r y  a n d  n egligence. P h y s i c i a n s  t e n d e d  to 

e q ua te  a f i n d i n g  o f  n e g l i g e n c e  w i t h  a j u d g m e n t  of i n competence. 

Thus, a l t h o u g h  w i l l i n g  to a d m i t  t h a t  all d o c t o r s  m a k e  mistakes, 

p h y s i c i a n s  w e r e  o f t e n  u n w i l l i n g  to l abel s u b s t a n d a r d  care as 

n e g l i g e n t  and w o r e  o p p o s e d  t o  c o m p e n s a t i o n  for i a t r o g e n i c  injury.
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e ve nt s (conditional u p o n  a n  a d v e r s e  event) as t h o s e  in the l o we st  

quartile.

Moreover, t h e r e  m a y  b e  a b i a s  in our r e s u l t s  t o w a r d  s h o w in g 

no d e t e r r e n t  effect. O u r  goal w a s  to d e t e r m i n e  w h e t h e r  t h e r e  is 

a n e g a t i v e  r e l a t i o n s h i p  b e t w e e n  c la i ms  ra te s  a n d  injuries, b ut 

h o s p i t a l s  and p h y s i c i a n s  t h a t  h a v e  h i g h e r  i n j u r y  r a t e s  m a y  hav e 

m o r e  c l a i m s  filed a g a i n s t  them. T h i s  p o s s i b l e  p o s i t i v e  

r e l a t i o n s h i p  b e t w e e n  i n j u r i e s  and c la im s w o u l d  t e n d  t o  m a s k  any 

tr ue  d e t e r r e n t  effect. W e  h a v e  t e s t e d  for t h i s  b i a s  a n d  do not 

find a n y  e v i d e n c e  of it, b u t  our t e s t  c o u l d  s i m p l y  b e  f a i l i n g  to 

d e t e c t  it.

Finally, eve n if w e  h a d  b e e n  able to c o n c l u d e  t h a t  our data 

r uled o u t  all b u t  a n e g l i g i b l e  d e t e r r e n t  effect, w e  c o u l d  not 

c o n c l u d e  that a b o l i s h i n g  t h e  t o r t  s y s t e m  w o u l d  h a v e  n o  e f f e c t  on 

i n ju ry  rates. All the h o s p i t a l s  in our s a m p l e  f a c e d  s o m e  t h r e a t  

of a c l a i m  if an i n j u r y  occurred, a nd the m o s t  w c  c o u l d  h o p e  to 

l ea rn  w a s  the e f f e c t  o n  i n j u r y  r a t e s  of v a r i a t i o n  in t h a t  threat. 

A b o l i s h i n g  t he t o r t  s y s t e m  c o u l d  r e d u c e  t h a t  t h r e a t  t o  zero 

(depending on what, if a n y t h i n g  r e p l a c e d  it) , a n d  w e  c a n n o t  learn 

from o u r  data w h a t  the e f f e c t  of t h a t  m i g h t  be.
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Representative John Edward Porte r and Senator John Heinz, Chairman, 
Senate Special Committee on Aging, asked g a o to id e n tify the actions 
taken by the states to address medical m alpractice insurance problems 
and to determ ine changes in insurance costs, the number o f claims filed, 
and the average amount paid per claim . These case studies discuss the 
s itua tion in each state.

This study on Indiana focuses on the views o f various interest groups on 
perceived problems, actions taken by the state to deal w ith the prob­
lems, the results o f these actions, and the need fo r federal involvement. 
A summary o f the find ings fo r a ll six case studies can be found in our 
ove ra ll report, Medical M alpractice: Six State Case Studiec Show Claims 
and Insurance Costs S till Rise Despite Reforms (gao/ hrd-87-21, 
December 31, 1986).

R ichard L. Fogel
A ssistan t Com ptro ller General
fo r Human Resources Programs
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Indiana o ffic ia ls generally believed tha t Indiana’s Medical Malpractice 
Act o f 1975 and subsequent amendments have greatly stabilized the 
state’s malpractice insurance situa tion over the past 11 years by holding 
down prem ium costs and attrac ting additional companies into the 
market. They support these views by pointing out tha t the cost o f insur­
ance fo r Indiana physicians and hospitals is among the lowest in the 
nation,1 compared to the mid-1970's, when it was higher than most 
neighboring states. In addition, they pointed out tha t the Rockwood 
Insurance Company, the Pennsylvania Hospital Insurance Company, 
and the Physicians Insurance Company o f Indiana entered the Indiana 
medical malpractice market in 1978,1981, and 1982, respectively, 
which helped ensure the continued ava ila b ility o f insurance at competi­
tive prices.

Indiana o ffic ia ls also commented tha t the leading physician medical mal­
practice insurer had no rate increases from January 1,1975, u n til Ju ly 
1985, when the rate increased by 12 percent. However, most physician 
insurers increased th e ir prem iums in 1985. For example, the Department 
o f Insurance reported rate increases in 1985 ranging from 12 to 76 
percent.

A key provision o f the act was the establishment o f a Patient’s Compen­
sation Fund to pay malpractice awards or settlements in excess o f 
$100,000 up to a $500,000 cap. To partic ipa te , physicians and hospitals 
pay a surcharge based on the prem iums paid to the ir insurance compa­
nies fo r the basic coverage.

Indiana o ffic ia ls were concerned th a t the increasing number and size o f 
payments from  the Fund m ight adversely a ffect its solvency. For 
example, claims paid by the Fund increased from 11 in 1980 to 36 in 
1985, w h ile amounts paid increased from  $3.9 m illion to $11.7 m illion . 
The surcharge rate increased from  50 percent in A p ril 1984 to 100 per­
cent in A p ril 1986. According to the consulting actuary fo r the Indiana 
Department o f Insurance, the Fund had accrued $90 m illion in unfunded 
liab ilitie s as o f December 31, 1985. I f th is trend continues, fu rthe r 
increases in the surcharge may be needed.

Our consulting actuary noted tha t because o f the normal development 
pattern o f payouts, increases in the number o f claims paid and the tota l 
amount paid out by the Fund during th is period would have been

'See Medical Malpractice: Insurance Costa Incregaed but Varied Among Physicians and Hospitab 
(GAO/HRD-86-112), September IB, 1986, pp.31-34,6069.
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expected. He added tha t since the fund was established on a pay-as-you- 
go basis, increases in the surcharge rate would have been expected as 
the number o f claims and to ta l amount paid out increased.

According to the Departm ent o f Insurance, the state Patient's Compen­
sation Funa was kept solvent in 1984 on ly by a trans fe r o f $7.2 m illion 
from the reserves o f the sta te ’s medical m alpractice jo in t underw riting 
association.

Several actions have been taken in recent years to s' mgthen the Fund's 
a b ility to remain solvent. These actions include (1 ) reasing 
surcharges, (2) a llow ing the Departm ent o f Insurance to h ire priva te- 
sector lawyers and other personnel to help defend claims against the 
Fund, and (3 ) pe rm itting periodic payments in lieu o f lump-sum 
payments.

W hile many state o ffic ia ls believed thac Indiana's legisla tion has 
benefitted the sta te ’s malpractice situa tion , the sta te ’s tr ia l lawyers 
have expressed the view th a t in ju red parties have lost certa in righ ts. 
They are p rin c ip a lly concerned tha t the $600,000 cap on to ta l awards 
may be in su ffic ie n t to compensate some ind iv idua ls who sustain major 
in ju ries from  malpractice incidents. The T ria l Lawyers Association 
believes th a t Ind iana ’s cap should be raised to a t least $ 1 m illion per 
claim and tha t insurance companies should be required to accept lia ­
b ility  fo r the firs t $200,000 o f each cla im and the Patient's Compensa­
tion Fund the remainder.
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I n d ia n a :  L o w  R a t e s  b u t  S o l v e n c y  o f  S t a t e  

P a t i e n t ’s  C o m p e n s a t io n  F u n d  a  C o n c e r n

B a c k g r o u n d

Population, Physician , and  
H ospital C harac te ris tic s

Almost two-thirds o f Indiana's 5.5 m illion people live in urban areas.2 
Indiana is the 14th most populous state. Indiana had 8,542 physicians as 
of December 31, 1985,3 and 116 rionfederal community hospitals w ith 
24,696 available beds in 1984.4 A total o f 7,270 physicians were pro­
viding patient care— 5,904 were office-based and 1,366 were hospital- 
based. Table 1 shows the distribution o f patient care physicians among 
13 selected specialties:

Table 1: Number of Nonfederal Patient 
Care Physician* In Indiana In Seijcted 
Specialties as of December 31 ,1805 Office-

based
practice

Hospttal-baoed practice 
Full-time 

physic ian 
Resident* staff Total

General practice 1,562 206 51 1,819
Internal medicine 661 192 30 883
Pediatrics 299 65 28 392
Fsychiatry 188 34 56 278
Pathology 149 31 40 220
Radiology 159 0 16 175
Ophthalmology 204 25 1 230
General surgery 453 88 14 555
Anesthesiology 334 82 21 437
Plastic surgery 38 3 0 41
Orthopedic surgery 234 30 5 269
0bstetric3/gynecology 352 57 6 415
Neurosurgery 45 7 4 56

Of Indiana's community hospitals, 60 were nongovernment, not-for- 
profit; 52 were state and local government institutions; and the 
remaining four were investor-owned. Sixty-nine percent of the state’s 
hospital beds were located in nongovernment, not-for-profit hospitals; 
28 percent in state and local government hospitals; and 3 percent in 
investor-owned hospitals. The most prevalent hospital size was 50 to 99

2Population and ranking are as of July 1,1084 (preliminary), and the urban/rural mix is as of April 
1,1980, from the Statistical Abstract of the United States 1986,106th Edition, pp. 10,12.

3Physician Characteristics and Distribution in the US.. 1986 Edition, Department of Data Release 
Services, Division of Survey and Data Resources, American Medical Association (forthcoming).

^Hospital Statistics. 1986 Edition. American Hospital Association, p. 70.
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