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The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered: HB 478
HOUSE BILL NO. 478 EMT’S AUTHORITY TO PRONOUNCE DEATH

"An Act relating to the authority of mobile intensive care paramedics and emergency medical technicians to
pronounce death under certain circumstances.”
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FISCAL NOTE
STATE OF ALASKA . y BILL NO. HB 478
1994 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Health and Social Services
Title An Act relating to paramedics and EMT’s to 3RU: State Health Services
pronounce death under certain circum stances. Component EMS Training S Licensing

Sponsor: Them'ault
Requestor: House HES COMPONENT SERIAL NO. #297

Expenditures/Revenues: (ThOUSﬂﬂdSOtDOHarS)
OPERATING FY95 FY96 FY97 i FY98 | FY99

PERSONAL SERVICES 1 1 , i
TRAVEL

1

CONTRACTUAL '1
SUPPLIES ; i : i

'1

1

EAND & STAUCTURES . _
GRANTS, CLAIS - ,
MISCELLANEOUS 1 j f !

: TOTAL OPERATING 0.0 0.01 0.01 0.0 0.0:

—_ e e

: CAPITAL EXPENDITURES 0.0 ! 0.01 0.01 0.01 0.0

CHANGES IN REVENUES © °
FUND SO URCE, (Thousands oi Dollars)

i 1002 Federal Receipts 7 i
1003 Gr Match 1 i

i
1
1

—_— e e e

1005 GF/Pro%ram Receipts 1
1006 G 1
Other
TOTAL 0.0 1 0.0 0.01 0.0 0.0'

&

POSITIONS:
FULL-TIME ! i
ART-TIME 1 1

P
TEMPORARY ! i i 1 1
Estimate oi ¢ rrent year (FY94) cost $ NONE

i ANALYSIS: (Attach a separate page if necessary)

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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FISCAL NOTE

STATE OF ALASKA BILL NO. MB 47S
1994 LEGISLATIVE SESSION

Revision D a te : Dept. Affected: Health and Social Service:;

Title: An Act relating to paramedic.*; anti EM T s to SRU: Slate Health Services
pronounce death under certain circumstances. Component: Post\ .mem Examinations
Sponsor: Them'ault
Requestor: House HES COMPONENT SERIAL NO. #293
Expenditures/Revenues: (Thousands oi Dollars)
OPERATING FY95 FY96 1 FY97 FYo98 FY99 FYO0O0
PERSONAL SERVICES I I | i
I TRAVEL I I
CONTRACTUAL I . i )
SUPPLIES
EQUIPMENT >
LAND & STRUCTURES 1
j GRANTS, CLAIMS 1
MISCELLANEOUS 1
TOTAL OPERATING 0.0 1 0.0 0.0 0.0 1 0.0
, CAPITAL EXPENDITURES 0.0 0.0i 0.0, 0.01 0.0
CHANGES IN REVENUES 0 0 01 0 i 0
FUND SOURCE (Thousands oi Dollars)
1002 Federal Receipts 1 1 |
1003 GF Match 1 |
1004 GF ! i
;1005 GF/Program Receipts | ! i '
1 1006 GF/MKTIA 1 i I
i Other 1 !
TOTAL 0.0 0.0 0.0 i 0.0 0.0
POSITIONS:
I FULL-TIME
PART-TIME 1 1
i TEMPORARY 1 ; 1
Estimate of current year (FY94) cost S NONE
ANALYSIS: (Attach a separate page if necessary)
I There is no fiscal impact.
I
1
i
1
1
J
1
i
| -\
Prepared by: Peter M. Nakamura. MD, MPH \\j Phone: (9071465-3090
Division: Public Health Date: 02/23/94
o (u -Q;
Approved by Commissioner: Margaret R. LowesLLEd..ELS. Date.

Agency: {/&) Department ot-Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNORS LEGISLATIVE OFFICE
For further distribution information call the Governor’'s Legislative Office
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laska S tate M edical A ssociation

4107 Laurel Street . Anchorage, Alaska 99508-5334 . (907)562-2662

February 24, 19%4

Representative Gene Therrlault
Alaska State Legislature

P. 0. Box V éMS 3100)

Juneau, AK 99811

Dear Representative Therrlault:

Our Legislative Affairs Committee recently discussed Your House Bill
#4718 that would allow paramedics and emergency medical technicians to
pronounce death under certain circumstances. ~While generally supportive
of your bill, we would like to suggest some language changes. As your
bill is c_urrentlgm written on page two be?_m,mn? on line eighteen:
"Paramedics or EMTs would sign death certificates.” As a medical
association, we oppose this.  There currently exists a medical examiner
system which is re\?\gonsmle for S|gn|n%,deat certificates for out-of-
hospital deaths. would encourage this system be preserved and lines
19 through 22 on Page two be deleted. | would also suggest on page
three, line two, the word "or" be changed to "and." This chan%e would
make findings of death a bit less subjective for personnel in the field.

If | can be of any other help to you regarding language changes on this
bill, please do not hesitate to contact me.

j

I . . B.F.P.
President, Alaska State Medical Association
Chairman, Legislative Affairs Committee

DRLrbj



HB 478
House Health, Education & Social
Services Committee Letter of Intent

1 HB 478 REQUIRES ADDITIONAL TRAINING FOR EMTs

The House Health, Education and Sodal Service.- committee notes that the range of
responsibilities held by emergency medical technicians in AHska would be expanded by House
Bill 478. This expanded responsibility will require that emergency medical technicians be well-
trained in recognizing signs of death. It Is therefore the intent of the House Health, Education
and Social Services committee that the training of emergency medical technicians include specific
instruction on the recognition of rigor mortis and of post mortem lividity. This instruction
should be part of both the initial training for emergency medical technicians and the continuing
education required to maintain currency of an emergency medical technician certificate. It is also
the intent of the House Health, Education and Social Services committee that the department,
under the authority of AS 18.08.080, amend 7 AAC 26 to include thisrequirement.

2. HB 478 REQUIRES EXTENSIVE NOTIFICATION

The House Health, Education and Social Services committeenotes that the provisions
of HB 478 may affect all emergency medical technicians and mobile intensive care paramedics
in the state of Alaska. It is therefore imperative that full notification take place as soon as
possible after the bill becomes law. It is evident that emergency medical technicians and mobile
intensive care paramedics must be notified of this new responsibility, but it is also important
that all emergency physicians be notified of this change in a timely manner. It is the intent of
the House Health, Education and Social Services committee that, at the earliest practical
opportunity after HB 478 becomes law, the department dispatch notifications to each emergency
physician in the state as well as to each emergency medical technician and mobile intensive care
paramedic in the state.



HEALTH. EDUCATION AND SOCIAL SERVICES COMMITTEE

ALASKA STATE LEGISLATURE STATE CAPITOL, JUNEAU 99801
HOUSE OF REPRESENTATIVES (<107)465-3759

HB 478
House Health, Education & Social
Services Committee Letter of Intent

1 HB 478 REQUIRES ADDITIONAL TRAINING FOR EMTs

The House Health, Education and Social Services committee notes that the range of
responsibilities held by emergency medical technicians in Alaska would be expanded by House
Bill 478. This expanded responsibility will require that emergency medical technicians be well-
trained in recognizing signs of death. It is therefore the intent of the House Health, Education
and Social Services committee that the training of emergency medical technicians include specific
instruction on the recognition of rigor mortis and of post mortem lividity. This instruction
should be part of both the initial training for emergency medical technicians and the continuing
education required to maintain currency of an emergency medical technician certificate. It is also
the intent of the House Health, Education and Social Services committee that the department,
under the authority of AS 18.08.080, amend 7 AAC 26 to include this requirement

2. HB 478 REQUIRES EXTENSIVE NOTIFICATION

The House Health, Education and Social Services committee notes that the provisions
of HB 478 may affect all emergency medical technicians and mobile intensive care paramedics
in the state of Alaska.. It is therefore imperative that full notification take place as soon as
possible after the bill becomes law. It is evident that emergency medical technicians and mobile
intensive care paramedics must be notified of this new responsibility, but it is also important
that all emergency physicians be notified of this change in a timely manner. It is the intent of
the House Health, Education and Social Services committee that, at the earliest practical
opportunity after HB 478 becomes law, the department dispatch notifications to each emergency
physician in the state as well as to each emergency medical technician and mobile intensive care
paramedic in the state.
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Comments on HB506
Prepared by
Department of Administration - Division of Finance
March 7, 1994

Three sections of the bill affect the Division of Finance; Section
6 which relates to assignment of wages and Sections 9 and 10 which
relate to withholding of disbursements made by the Department of
Administration.

Section 6:

We would want to point out the potential for problems associated
with student loan repayment taking priority over garnishments
already in effect for an individual. Employers typically have a
priority scheme for processing multiple garnishments and levies
with child support taking top priority 1in all cases. While we
cannot speak for all employers, the state®"s practice is to process
garnishments and levies in the order in which received. Subsection
(¢) would alter that process by requiring the state to cease
withholding for garnishments already 1in place and 1instead begin
withholding for student loan repayment. Garnishments in place are
normally banking institutions or other third parties with a
judgement against an employee.

Sections 9 & 10;
We believe there are three possible approaches to implementing the
intent of these sections, each with a different impact.

1. As written, the bill charges the Department of Administration
with responsibility for performing the computer file matches
and subsequent research to make absolutely certain payments
are withheld from the right person.

2. Language could be 1included in Title 14 that has the same
effect as the current language but place responsibility for
research and identification of the right person on Post
Secondary Education. They would then notify the Department of
Administration of specific individuals for whom payments are
to be withheld.

3. Under language already 1in Title 9, Post Secondary Education
could get a court order to direct withholding of payments to
a vendor.

Option 2 or 3 are the preferred option from the Department of
Administration perspective. They do not create new work for which
a fiscal note would be required. Option 1 creates new work in the
department and would require a fiscal note.



h/ hess roll call form

BILL paTE 1\ X (\L\

TAPE NUMBER T~2SAS

SUBJECT OF VOTE "VD V\~S
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Rep. Cynthia Toohey

Rep. Con Bunde —L=""
Rep. Gary Davis KT
Rep. Al Vezey

Rep. Pete Kott K

Rep. Harley Olberg
Rep. Bettye Davis
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Rep. Tom Brice ~\sA~
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Rep. Bettye Davis
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Alaska H>tate ~Legislature
REPRESENTATIVE While m/itgu

GENE THERRIAULT Slate Capitol
P O Box 55326 Juneau, Alaska
North Pole. Alaska 99705 » I 99801-1 182
(9071 -188-0862 (-, (907) 465-4797
House District 33
#)oitse M TIU prcscntatilics
HB 478 The authority of mobile intensive care paramedics and

emergency medical technicians to pronounce death under
certain circumstances.

SPONSOR: Rep. Gene Therriault
SPONSOR STATEMENT:

House Bill 478 proposes to axlow mobile intensive care paramedics
and Emergency Medical Technicians (EMT) to determine and
pronounce death under certain circumstances. Registered
paramedics or certified EMTs who are active members of a
certified emergency medical service, may make a determination and
pronouncement of death if a physician is not immediately
available upon determining that the person has suffered
irreversible cessation of circulatory and respiratory functions.

Currently, when a member of an emergency medical service begins
CPR they are required to continue resuscitation until the person
recovers, the EMT or paramedic is relieved by either a medical
facility or physician the responding parties become physically
exhausted and no longer able to continue, their physical safety
is seriously threatened, or a physician pronounces the person
dead.

Many times physicians and medical facilities are not immediately
available, and emergency medical response members are required to
continue unproductive resuscitation for several hours.

HB 478 would allow an EMT or paramedic to declare death 1in
situations where a physician is not available. This will help
emergency response teams who respond tc the emergency medical
needs of Alaska.

SPONSOR STATEMENT



Slasfca f££>tste -Legislature

REPRESENTATIVE
GENE THERRIAULT State Capitol
P O. Box 55326 Juneau. Alaska
North Pole, Alaska 99705 99301-1182
(907) 488-0862 (907) 465-4797

House District 33

Louse <IDE lvepresentatri?es

Sectional Analysis
HB 478
SECTION 1:

This section makes a technical amendment to AS 09.65.120
DEFINITION OF DEATH, to add mobile intensive care paramedics and
emergency medical technicians to the list of individuals who may
pronounce death.

SECTION 2:

Section 2 of HB 478 proposes new language, AS 18.08.089 AUTHORITY
TO PRONOUNCE DEATH, which introduces detailed circumstances 1in
which a registered mobile intensive care paramedic or a certified
emergency medical technician may determine and pronounce the
death of a person.

The paramedic or EMT may pronounce a person dead when a physician
is not immediately available for consi”.ltation by radio or
telephone and the paramedic or EMT has determined that the person
has suffered irreversible cessation of circulatory and
res-.piratory functions. The EMT or paramedic who determines and
pronounces death must be an active member of a certified
emergency medical service.

The paramedic or EMT who determines the death shall document the
clinical criteria for the determination and pronouncement of
death on the person®s emergency medical service report form and
notify the appropriate medical director as soon as communications
can be established. The original bill proposed that the
paramedic or EMT complete and sign the death certificate, but
currently a medical examiner system is responsible for signing
death certificates for out-of-hospital deaths. Therefore 1 have
proposed an amendment v/hich deletes a small section of line 19 of
page 2 which refers to the signing of a death certificate by a
paramedic or EMT and replaces it by having the EMTs and
paramedics present the appropriate authorities with the same
information that would be included in the death certificate.

Proposed AS 18.08.089(d)(1) gives the definition of "acceptable
medical standards”™ as injuries incompatible with life, the
presence of rigor mortis, the presence of post mortem lividity
(i.e. the body has lost all color and has turned gray), or a

SECTIONAL ANALYSIS



failure to show signs of spontaneous pulse or respiratory
functions 1in response to "properly administered resuscitation
efforts.” Injuries incompatible with life are defined in this
section as cardiac arrest accompanied by incineration,
decapitation, open head injury with loss of brain matter, or
detruncation.

Proposed AS 18.08.089(d)(3) defines "properly administered
resuscitation efforts” as at least 30 minutes of CPR on a non-—
hypothermic patient when a person authorized to perform advanced
cardiac life support techniques is not available. When a patient
is hypothermic at least 60 minutes of CPR in conjunction with
rewarming techniques is required as described in the current
State of Alaska Hypothermia and Cold Water Near-Drowning
Guidelines published by the Division of Public Health. A minimum
of 30 minutes of CPR combined with properly performed advanced
life support techniques would be required when a person
authorized to provide such services is present.



8-LS1678VU
Lauterbach
3/2/94

A M ENUDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE THERRIAULT
TO: HB 478

Page 2, line 19:
Delete "sign"
Insen *'provide to the person who signs'*

Delete "', which must include"



HB 478
House Health, Education & Social
Services Committee Letter of Intent

1. HB 478 REQUIRES ADDITIONAL TRAINING FOR EMTs

The House Health, Education m J Social Services committee notes that the range of
responsibilities held by emergency medical technicians in Alaska would be expanded by House
Bill 478. This expanded responsibility will require that emergency medical technicians be well-
trained in recognizing signs of death. It is therefore the intent of the House Health, Education
and Social Services committee that the training of emergency medical technicians include specific
instrucdon on the recognition of rigor mortis and of post mortem lividity. This instruction
should be part of both the initial training for emergency medical technicians and the continuing
education required to maintain currency of an emergency medical technician certificate. It is also
the intent of the House Health, Education and Social Services committee that the department,
under the authority of AS 18.08.080, amend 7 AAC 26 to include this requirement.

2. HB 478 REQUIRES EXTENSIVE NOTIFICATION

The House Health, Education and Social Services committee notes that the provisions
of HB 478 may affect all emergency medical technicians and mobile intensive care paramedics
in the state of Alaska. It is therefore imperative that full notification take place as soon as
possible after the bill becomes law. It is evident that emergency medical technicians and mobile
intensive care paramedics must be notified of this new responsibility, but it is also important
that all emergency physicians be notified of this change in a timely manner. It is the intent of
the House Health, Education and Social Services committee that, at the eailiest practical
opportunity after HB 478 becomes law, the department dispatch notifications to each emergency
physician in the state as well as to each emergency medical technician and mobile intensive care
paramedic in the state.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB48S

1994 LEGISLATIVE SESSION

Revision Date: 2/14/94 Dept Affected: Alaska Commission on Postsccondarv Education
Title: An Act relating to the scholarship loan BRU: Postsecondary Education

program: and providing for an effective date. Component: Student Loan Proeram

Sponsor: Representative Vezey

Requestor: Representative Vezey COMPONENT SERIAL NO. 0218

Expenditures/Revenues Thousands of Dollars

OPERATING EXPENDITURES FYO5 FY96 FYQ7 FYos FYO99 FYO0O
PERSONAL SERVICES 18.5 18.5 18.5 18.5 18.5 13.5
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND STRUCTURES

GRANTS.CLAIMS

MISCELLANEOUS

TOTAL OPERATING 18.5 18.5 . . . 0.0

o

Li

—

oo
o
—
[ee]
o

CAPITAL EXPENDITURES 1 1

CHANGES IN REVENUES ( 1022 ) 0.0 0.0 -189.8 -764.3 1.733.7 | -3,105.4

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 G F

1005 GF/Program Receipts

1006 GF/MHTIA
Other 18.5 IS.5 18.5 18.5 18.5 18.5

TOTAL 18.5 18.5 18.5 18.5 1S.5 18.5
Estimate of any current year (FY94) costs (S): 0.0

POSITIONS
FULL-TIME 5 5 5

PART-TIME
TEMPORARY

ANALYSIS (Attache a separate page if necessary): Elimination or significant reduction in the number of student attending cut-of-state institutions
will have a marked impact on the student loan program. It is estimated that the program will require a full time position for 4 to 6 months of the year
(during awarding periods). This full time position will review applications that involve out-of-state requests, review in-state alternatives, and, handle
any and all appeals resulting from denied applications. Currently the Commission process more than 13.000 applications each year, of which
approximately 60 percent are in-state applicants and 40 percent arc out-of-state. It is e tpected that most, if not all, first year out-of-state applicants
will be denied based on available in-state alternatives. However, for those degree programs that are not supported in Alaska, i.e. medical education,
the impact or reduction in the approved applicants would be less dramatic. Bared on FY93 applications the Commission estimates that a total of
1.793 students will attend out-of-state institutions without benefit of Alaska Student Loan funding as a result of this bill.

Prepared by: DOUg|aS S. Hanon Phone Number: (907) 465-6757
Division: Alasla' Commission on Postsecondarv Education Date: 3/3/94

Approved by Commissioner Joe L. MCCOI'mICk ExecutiveDirector <77 /12" 312 i3+ L
Agency: Alaska Commission on PostsecondarfrEducation /A

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’SLEGISLATIVE OFFICE

For further distribution information, call Governor’ Legislative Office

(Rev 10/93) IMfisno.xIs/DBR Page of 2



March j. 1994

Analysis (continued): The following estimates the reduced attendence under the Alaska Student Loan Program and shows the

basis (assumptions) for these estimates:

1) 13.500 applicants in FY95 and a 1.5 percent growth rate per year.

2) 40 percent of the applicantapply for out-of-state institutions.

3) 24 percent of all applicants are first year, 18 percent are second year. 16 percent are thirdyear. 19

percent are fourth year, eight percent are graduate, and 15 percent are proprietary.

4) average award is 54,900,

5) 95 percent of first year out-of-state applicants will attend in-state alternatives under the Alaska
Student Loan Program.

6) 85 percentofsecond year out-of-state applicants will attend in-state alternatives under the Alaska

Student Loan Program.
7) 40 percent of third year out of-state applicants wiil attend in-state alternatives under the Alaska

Student Loan Program.
8) 0 percent of fotnh year and advanced degree applicants will attendin-state alternatives under the

Alaska Student Loan Prosram.

State Mscai Year (and academic year)

1995i 1996 i 199/1 1998i 19991 20001 IOTAL
Numoer or Applicants 13,300! 13,/09| 13,908i U.J\\ 14,028i 14,0681 ' 84.(199
Numoer of Out-of-State (OS) Applicants 575001 “ OTTT 5,563! 5,6471 5,7311 5,8171 33.640
Numoer of OS 1st year Applicants 1,296| 1.315) 1,3351 1,355) 1,376 1.3961 8,073
NumbDer of OS 2nd year Applicants 072. 9'87| 1,001'1 1,016) 1,032! 1,047! 6,05a
Numoer of OS 3rd year Applicants "207; 210i 2141 2T7T —2201" 223i 1,292
Numoer of OS 4th year Applicants 1,0261 1.041j 1,05/ i 1,073i 1,0891 174057" 6.392
Number of OS 5-8th year Applicants 4321 438F 445) 4521 4597 465i 2,691
Number of OS Other Applicants aioi 822! 334 847! 8607 873]j 3,046
Number of OS Applicants not using ASL "17901""  1,820| 1,84/j 1.8757 1,903 1,9321 11,170

Estimate of Reduced Loan Volume 8,785,7781 8,917,565i 9,051,329| 9,187,0981 9,324.9051 9,464,7791 54,731,454

Estimate of Reduced Principal Payment o 0L 175,716i 708,1341 1,605,2801 2,875,3421 3,364,471
Estimate of Reduced Interest Payments 0L o( 14,057! 56,6511 128.422 230,027! 429,158
Estimate of Total Reduced Income 0L of 18977737" 764,7841 1,733,7031 3,105,3691 5,793.629

*0S = Qut-of-state

MAR § 194

Page 2 of 2



Alaska State Legislature

"Xhild in ji*Jiion: - Inurim:
Smic Capital Buildini; 119 N- Cushman
luncnu. Al:>kii 99801-1182 ~ since 211
907-485-3719 Fairbanks Alaska 9970!

907-456-5081

Representative Al Vezey

March 7, 1994

SPONSOR STATEMENT HB 488

TDAn Act relating to the scholarship loan program; and providing for
an effective date.”

Alaska 1is the only state in the union that finances students who
are attending out of state schools. As a result we are encouraging
the export of one of our greatest assets. We lose in several ways.

Obviously the subsidized loans that we provide students who attend
educational institutions outride o. the state represents money that

does not circulate in our state ejonomy. Less obvious 1is the fact
that some of our best students are encouraged to attend out of
state schools. This results in lower academic standards for our
own institutions. It also results ir. some of our best talent
establishing ties and eventually jJo™s in other states (or
countries) . At the same time the demanu for teaching in our state
institutions 1is diminished. This results in a Jlower overall

quality of educational services 1in our state institutions.

We can no longer afford this degree of largess with our state
resources. Currently our student loan fund is diminishing. It is
going to be difficult to find general fund monies to appropriate to
the student loan fund in order to recapitalize it. |If these monies
are circulating within the state, it will easier for the
legislature to find funds with which tc recapitalize the student
loan fund.

IT we fail to recognize this drain on our resources we will find
our student loan program depleted. It will be difficult to find
the will to appropriate money that will go to out of state
institutions.

SPONSOR STATEMENT



ALASKA STUDENT LOAN PROGRAM - FACT SHEET
Increasing Access to Postsecondarv Education and Training

« mmmr the past 22 years. ASL has
< awarded over 195,000 loans
« to 100.000 Alaskans
» totaling S780 million

« Ifthe borrowers
= about half attended in-str te schools
< more than 90% enrolled in undergraduate or vocational programs

= about 10% pursued advanced or professional degrees
t

+ recant match of 40,000 student loan borrowers with Alaska Department oj Labor wage and salaryfilesfound that in 1992
* ASL borrowers contributed S478 million in skills and knowledge to the state's economy as measured in wages
< Close to 65% "' of the most recent borrowers worked in Alaska one or more quarters
= About 70% claimed Alaskan residency

The Alaska Student Loan Revolving Fund

Atpresent, the loan portfolio totals S-19<32 million

Loan Portfolio

I Bonds I
49%
g Contributed by ;
Stats *

«soLcsGraal Furd gugrstiysard repau TEnts onpllected ks

Outstanding loans carry varying interest rates and repayment terms

Portfolio by Loan Terms

5 %v\ith

forgiveness
8%v\rth

grace year intorast

3%wthout
grace year interest

The effective interest rate interest over the life of a loan is less than the stated interest
both because of forgiveness on older loans and the interest subsidy on all loans while a
student is in school. For example, the effective interest rate on 8% grace year interest
loan for a student who remains in school for a four year period is 5.75%. For a one-vear
vocational student, the rate is 6.89%. At effective rates, the Fund has lent out monies at
less than its cost of capital for many years.

1Borrowed for the 1989-90 or the 1990-91 school year ALASKA STUDENT LOAN PROGRAM - FACT SHEET






HOUSE COMMITTEE REPOR

(9) |
Date Referred: February 14, 1994 FURTHER REFERRALS Finance

Date of Committee Action: 3
The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered

HOUSE BILL NO. 490 SCHOOL CONST: ALASKA BIDDER PREFERENCE

An Act allowing a local bidder preference in certain contracts for school construction

RECOMMENDATIONS: | ] the same title
be replaced with I ] anew title

I ] have attached amendments(s)

[A] do pass

[ ] do not pass
[ ] no recommendations
[ ] individual recommendations

[ ] additional referral to the__ Committee
ADOPTS letter of Intent
ATTACHES NEW FISCAL NOTE(s) APPROVES PREVIOUS (Dtipi/De)
[x ] fiscal impact 3% [ ] fiscal note(s)____
f ] zero fiscal note [ ] zero fiscal note(s)
SIHING DO PASS OTHER RECOWENDATIONS

CHAIRMAN'S SIGNATURE



FISCAL NOTE

STATE OF ALASKA BILL NO. HB490
1994 LEGISLATIVE SESSION

Revision Date: March 10. 1S94 Department Affected: Education

iitle: "An Act allowing a local bidder preference in certain BRU: School Finance

santracts for sciic.g-Qonsmicol Component: Educational Facilities Support

Soonscr: Representative Vezev

Requester: Representative Vezev COMPONENT SERIAL NO. 1957

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS (Range) $0.0 $1,250.0 to  $1,250.0 to $1,250.0 to $1,250.0 to $1,250.0 to
$1,500.0 $1,500.0 $1,500.0 $1,500.0 $1,500.0

MISCELLANEOUS
TOTAL OPERATING 0 0 0 o 0 0

CAPITAL

REVENUE FUND SOURCE:

FUNDING: (Thousands of Dollars')

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL o 0 0 0 0 0

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year (FY94) impact: $ _:Qi_

ANALYSIS: (Attach a separate page if necessary.) The estimated impact for FY95 is $0, because it is too late for
districts to modify budget requests. The estimate for FY96 through FYO0O is in the range of $1,250,000 to $1,500,000.
Please see attached continuation page for detail

Prepared by: Duane Guilev Phone: 465-8679
Division: School.Finance____ Date: _ March 10. 1994
Approved by Commissioner: Jerrv Covev
Agency: .Education Date: March 10. 1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

Rev 11/93 Page. J. of

DOE FISCAL NOTE



FTSCAI- NOTE (continued” DEPARTMENT OF EDITATTON

Division School Finance .Bill Number H B -190

Bill Title An Actallowing a local bidder preference in certain contracts for school construction

Sponsor  Representative Al Vezev

This legislation requires provision for a 5% Alaska bidder preference on all competitively bid
school construction contracts. ‘'rhere is no fiscal impact on the agency directly. The fiscal
impact will be due to increased school construction grant estimates submitted by districts and
subsequent grant awards and construction contracts, which may or may not, include an Alaska's
bidder preference. Because the legislation requires the provision for a 5% Alaska bidder
preference, districts will likely increase the project budgets accordingly. Once a grant award is
made, districts spend the total amount provided. Rarely are excess funds refunded.

Had this legislation been in place prior to the passage of SB 60, the potential fiscal year 1994
increased cost would have been 53,608,465. At the present rime, the fiscal year capital budget is
unknown and districts have no opportunity to adjust project budget requests to allow for the 5%
Alaska bidder preference. As such, the FY95 impact is $0.

Based on annual average funding levels for school construction, the projected impact on future
years will range from $1,250,000 to $1,500,000.

APPROVED:

Director Duane Guilev Division School Finance

Signature Date  March 10, 1994
Commissioner/De"”"' A

Signature. Date.
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Alaska State Legislature

,VYyEN
~ Wik in Sessilat. i fHV"- - InterinT.
Siaio Capitol gKuhIm% [ - 119 N. Cusliinan
Juneau, Alaska 99801-1182 Ji. Suite 21)
907-465-3719 - Fairbanks, Alaska 99701

907-456-5081

Representative Al Vezey

March 3, 1994

SPONSOR STATEMENT HB 490

"An Act allowing a local bidder preference in certain contracts for
school construction.™

Currently 4 AAC 31.080 prohibits political subdivisions of the
state from granting a localbidder preference on project funded
under AS 14.11.011 - 14.11.020 andAS 14.11.100.

This bill does not mandatethat a local bidderpreference be

granted but it will requirethat the DOE permit a local bidder
preference if the political subdivision sees fit to do so.

SPONSOR STATEMENT
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$ 14.11.017 Alaska Statutes Supplement S 14.11.017
Sec. 14.11.017. Grant conditions, (a) The department shall re-
quire in the grant agreement that a municipality that is a school

district or a regional educational attendance area

ill agree to construction of a facility cf appropriate size and use
that meets criteria adopted by the department if the grant is for school
construction:

12) provide reasonable assurance by a means acceptable to the de-
partment, that the cost of the project will be uniform with the costs of
the most current construction or major maintenance projects, as ap-
propriate. in the area:

(3) agree ‘. limit equipment purchases to that required for the ap-
proved project plan submitted under(5) of this subsection and account
for all equipment purchased for the project under a fixed asset inven-
tory system approved by the department;

14) submit project budgets for department approval and agree that
the grant amount may, at the discretion of the department, be reduced
or increased by amounts equal to the amounts by which contracts vary
from the budget amounts approved by the department; and

(5) submit to the department for approval, before award of the con-
tract, a plan for the project that includes educational specifications,
final drawings, and contract documents.

(b) The cost of any school construction or major maintenance activ-
ity encompassed by the definition of "costs of school construction”
under AS 14.11.135 is payable under a grant awarded from the appro-
priate fund under AS 14.11.015 without regard to whether the costs

were incurred before the
(1) award of the grant;
(2) approval of the grant application by the board; or
(3) effective date of an appropriation to the appropriate gTant fund

for the year in which the grant is funded.

(©) The department, by regulation, may establish the time period i
which activities described in (b) of this section must have occurred in
order to be paid under a grant, (? 6 ch 5SLA 1990; am 88 11, 12 ch 78

SLA 1993)
Effect of amendments. — The 1993 (a)(5); added subsection (c); and made sty-
amendment, effective June 26, 1993, listic changes.

added "if the grant is for school construe-

(a)(1);

and

tion" in paragraph inserted "or

major maintenance” references to

"appropriate” in paragraph (a)(2) and sub-
sectijn (b); substituted "project™ or “ap-

"school construction”
‘submitted under (5)

propriate™ for
throughout; inserted

of this subsection” in paragraph (a)(3); de-

leted "construction” preceding the first

"contract” and "drawings” in paragraph

Editor’s notes. — Section 23(a). ch. 78,
SLA 1993 provides that the amendment of

(a) and (b) by 5 11, ch. 78, SLA 1993 does

A t0 gTai?'fsn’  ail ed u
14.11.005 -— 14.11.019 after June 30
1993

ch. 78. SLA 1993-provides
(¢c) by $ 12, ch. 78,

1993 does not apply to

Section 23(b),
that the addition Of
sla capital im-
provement grants included in appropria-

tions for fiscal year 1994.

216

AsS 14.11.017



§36.30-170 Alaska Statutes §36.30.170

Sec. 36.30.170. Contract award after bids, (a) Except as pro-
vided in (b) — (h) of this section, the procurement officer shall award a
contract based on the solicited bids with reasonable promptness by
written notice to the lowest responsible and responsive bidder whose
bid conforms in all material respects to the requirements and criteria
set out in the invitation to bid.

(b) The procurement officer shall award a contract based on solic-
ited bids to the lowest responsive and responsible bidder after an
Alaska bidder preference of five percent, an Alaska products prefer-
ence as described in AS 36.30.322 — 36.30.33S, and a recycled prod-
ucts preference under AS 36.30.339 have been applied. In this subsec-
tion, "Alaska bidder” means a person who

(1) holds a currentAlaska business license;

(2) submits a bid for goods, services, or constructionunder the name
as appearing on the person’s current Alaska business license;

(3) has maintained a place of business within the state staffed by
the bidder or an employee of the bidder for a period of six months
immediately preceding the date of the bid;

(4) is incorporated or qualified to do business under the laws of the
state, is a sole proprietorship and the proprietor is a resident of the
state, or is a partnership and all partners are residents of the state;

and
(5) if ajoint venture, is composed entirely of ventures that qualify
under (1) — (4) of this subsection.

(c) Except as otherwise provided under (e) or (f) of this section, if a
bidder qualifies under (b) of this section as an Alaska bidder, is offer-
ing services through an employment program, and is the lowest re-
sponsible and responsive bidder with a bid that is not more than 15
percent higher than the lowest bid, the procurement officer shall
award the contract to that bidder. This subsection does not give a
bidder who would otherwise qualify for a preference under this subsec-
tion a preference over another bidder who would otherwise qualify for
a preference under this subsection.

(d) The procurement officer shall award an insurance-related con-
tract based on solicited bids to the lowest responsive and responsible
bidder after an Alaska bidder preference of five percent. In this sub-
section, "Alaska bidder” means a person who meets the criteria set out
in (b)(1) — (5) of this section and who is an Alaska domestic insurer.

(e) If abidder qualifies under (b) ofthis section as an Alaska bidder,
is a sole proprietorship owned by an individual who is a person with a
disability, and is the lowest responsible and responsive bidder with a
bid that is not more than 10 percent higher than the lowest bid, the
procurement officer shall award the contract to that bidder. This sub-
section does not give a bidder who would otherwise qualify for a pref-
erence under this subsection a preference over another bidder who



8§ 36.30.170 Public Contracts 8§ 36.30.170

would otherwise qualify for a preference under this subsection or (0 of
this section.

ify If a bidder qualifies under Ib) of this section as an Alaska bidder,
if 50 percent or more of the bidder’'s employees at the time the bid is
submitted are persons with a disability, and if the bidder is the lowest
responsible and responsive bidder with a bid that is not more than 10
percent higher than the lowest bid, the procurement officer shall
award the contract to that bidder. The contract must contain a prom-
ise by the bidder that the percentage of the bidder’'s employees who
are persons with a disability will remain at 50 percent or more during
the contract term. This subsection does not give a bidder who would
otherwise qualify for a preference under this subsection a preference
over another bidder who would otherv/ise qualify for a preference
under this subsection or (e) of this section.

(9) The division of vocational rehabilitation in the Department of
Education shall add to its current list of qualified employment pro-
grams a list of individuals who qualify as persons with a disability
under (e) of this section and of persons who qualify under (f) of this
section as employers with 50 percent or more of their employees being
persons with disabilities. A person must be on this list at the time the
bid is opened in order to qualify for a preference under (e) or (f) of this
section.

(h) A preference under (c), (e), or (f) of this section is in addition to
any other preference for which the bidder qualifies, including the
preference under (b) of this section; however, a bidder may not receive
a preference under both (e) and (f) of this subsection for the same
contract.

(i) This section applies to all insurance contracts involving state
money. In this subsection, "state money” includes state grants and
reimbursement to municipalities, school districts, and other entities.

(1) In this section, "person with a disability” means an individual

(1) who has a severe physical or mental disability that seriously
limits one or more functional capacities in terms of employability; in
this paragraph, "functional capacities” means mobility, communica-
tion, self-care, self-direction, interpersonal skills, work tolerance, or
work skills;

(2) whose physical or mental disability

(A) results from amputation, arthritis, autism, blindness, burn in-
jury, cancer, cerebral palsy, cystic fibrosis, deafness, head injury,
heart dic-ase, hemiplegia, hemophilia, respiratory or pulmonary dys-
function, mental retardation, mental illness, multiple sclerosis, mus-
cular dystrophy, musculo-skeletal disorders, neurological disorders,
paraplegia, quadriplegia, other spinal cord conditions, sickle cell ane-
mia, specific learning disability, or end stage renal disease; in this
subparagraph, "neurological disorders” include stroke and epilepsy; or

43

i1



§36.30.180 Alaska Statutes §36.30.180

(B) is a disability or combination of disabilities that are not identi-
fied in (A) of this paragraph and that are determined on the basis of
an evaluation of rehabilitation potential to cause substantial func-
tional limitation comparable to a disability identified in (A) of this
paragraph; and

(3) whose vocational rehabilitation can be expected to require mul-
tiple vocational rehabilitation services over an extended period of
time. (8 2ch 106 SLA 1986; am 8 7— 9ch 65 SLA 1987; am 8§ 6, 18
ch 102 SLA 1989; am 8 3 ch 175 SLA 1990; am 8 1 —- 3 ch 114 SLA

1992)

Revisor’ notes. — Subsection li) was mode a series of minor stylistic changes
formerly AS 36.30.850(e). Renumbered in throughout the subsection.
1992. Subsection (j) enacted as (i). Relet- The 1992 amendment, effective June
tered in 1992. 23, 1992, made a subsection reference sub-

Effect of amendments. — The 1989 stitution in subsection (a); rewrote subsec-
amendment, effective September 10, 1989, tion (c); and added subsections fe)-(i).
deleted "as defined under AS Editor™s notes. — Section 6, ch. 114.
36.30.100(c)” following "employment pro- SLA 1992 provides that the 1992 amend-
gram?” in subsection (c); and divided sub- ments to this section apply "to procure-
section (i) (formerly AS 36.30.850(e)) into ments that begin on or after June 23.
two sentences, substituting "In this sub- 1992.”
section, 'state money' includes” for "In- Opinions of attorney general. — An
cluding” at the beginning of the present agent will be considered the bidder only if
second sentence. the agent is in fact a principal with the

The 1990 amendment, in subsection (b), power to convey a leasehold interest in its
inserted "and a recycled products prefer- own right. Otherwise, he is not entitled to
ence under AS 36.30.339” in the first sen- the bidder preference. July 1, 1989 Op.
tence in the introductory paragraph and Attv Gen.

NOTES TO DECISIONS

Quoted in State v. Johnson, 779 P.2d
778 (Alaska 1989).

Collateral references. -— Validity, ing local or locally qualified contractors a
construction, and effect of requirement percentage preference in determining low -
under state statute or local ordinance giv- est bid. 89 ALR4th 587.

Sec. 36.30.180. Purpose. The legislature finds that there exists in
the state continuing high unemployment, underutilization of resident
construction and supply firms, and high costs unfavorable to the wel-
fare of Alaskans and to the economic health of the state. The purpose
of bidder preference for resident firms when the state acts as a market
participant is to encourage local industry, strengthen and stabilize the
economy, decrease unemployment, and strengthen the tax and reve-
nue base of the state. (8 1 ch 70 SLA 1985)
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March 9, 1994

Representative Toohey, Co-Chair, House HESS

Representative Bunde, Co-Chair, House HESS

Representative Davis, Vice-Chair, House HESS

Representatives Vezey, Kott, Olberg, Davis, Nicholia and Brice

Dear Members of House Health, Education and Social Services
Committee,

The Alaska trial lawyers thank you for the opportunity to provide
testimony and materials on HB 492 and HB 493, health care liability

compensation reform. Dan Hensley will provide testimony before
your committee March 10th. In advance of his appearance before
your committee, | have put together some materials for your review.

HB 429 and HB 493 are being proposed by the Alaska trial lawyers as
an alternative health care [liability proposal. This plan would
require major changes 1in the health care liability compensation
system and addresses the real or perceived inequities that exist.

Clearly, from the standpoint of the medical professional, there is
a continuing anxiety that their assets and livelihoods are
continually placed in danger by the "threat”’of medical negligence
litigation. This real or perceived threat causes them to provide
medical care and services which may not be warranted or needed and
has also resulted in a number of health care professionals not
being insured and relying upon other devices in order to attempt to
protect their 1interests. Further, there 1is an asserted concern
about the filing of non-meritorious claims.

From the standpoint of the trial lawyers and their constituents,
there is the anxiety that the rights of injured people will
continue to be eroded and those who have sustained injury will no
longer have a fair and just forum 1in which to resolve their
disputes. There is a perception that those health care
professionals who negligently cause injuries are not willing to
accept the social responsibility to pay for the costs in obtaining
adequate 1insurance. It is also felt that a civil jury must have
freedom to resolve disputes between members of our society,



unfettered by artificially imposed limitations with regard to the
type and amount of damages that they can find to fairly compensate
an injured person. There is also the perception that the system is
unbalanced, unduly favors the medical profession, causes excessive
delay and costs, and that only the most seriously 1injured can
receive just compensation.

It is our belief that HB 492 and HB 493 address these major issues.

Mandatory Insurance: This plan requires mandatory 1insurance for
all health care providers which would be issued through a State
Authority. This would guarantee to individuals who are injured as
a result of medical negligence that there would be sufficient
assets to compensate them for the injuries they sustain. The plan
establishes a mechanism providing insurance coverage to those
health care providers in rural areas or 1in certain high risk
specialties where the physicians®™ 1income 1is not sufficient to
afford 1insurance. The Authority would be in a position to
accurately determine premium 1income, insurance administrative
costs, the frequency and severity of claims asserted, and their
resolution.

Limitation of Liability: While trial lawyers ate adamantly opposed
to any "caps" with regard to damages that may be asserted, they
realistically understand that cost containment in some form must be
an integral part of any proposal that 1is to be adopted. No
recovery for either compensatory or punitive damages may exceed the
amount of the liability coverage required by the Authority. Thus,
while no "caps"™ on types of damages are imposed, leaving the jury
free to make these fundamental and important decisions, there 1is
still a limitation placed on the amount of overall assets that are
available for the compensation of the 1injured. This limitation
would certainly provide full coverage for most claims asserted and
would give a degree of predictability that the insurance companies
claim is necessary in order to underwrite claims.

Furthermore, all medical negligence litigation is depersonalized by
removing the health care provider as a named defendant. AIll health
care providers would be covered under a single insurance policy.
All claims in a case would be defended by a single attorney thereby
materially expediting litigation and substantially reducing costs.
There would be wuniversal medical coverage for all health care
providers and the problems that Jackson v. Powers appears to have
created on behalf of the hospitals would no longer exist. Also the
plan would preclude the award of compensatory or punitive damages
in excess of the amount of the insurance provided by the Authority
and the perceived need to practice "defensive medicine” would no
longer exist.

Resolution of Non-Catastrophic Damage Claims; The present court
system is not well designed to handle the non-catastrophic damage
claims. Therefore, under this plan all medical negligence claims
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of less than $200,000 would be resolved by arbitration, with costs

shared by the parties. The costs of the arbitration procedure
would also be reduced by limiting the number of experts and the
length of the proceedings. The plan also provides a disincentive

for the losing party to appeal, but still preserves the ultimate
right to jury trial.

Non-Meritorious Claims: There presently exists the medical
malpractice screening panel, which does not work. The panel 1is
biased by 1its form, 1is time consuming for those who participate,
substantially delays litigation, and does not generally result in
the resolution of claims. This plan eliminates the panel. In 1ts
place the plaintiff would be required to file a certificate of
merit by a Board certified or Board eligible medical care provider
asserting to the validity of the claim. The attorney would be
required to file the certificate with the court, asserting that 1in
his or her good faith belief, the value of the claim which he or
she is filing is worth more than $200,000. The attorney would be
liable for monetary sanctions under Civil Rule 11 for asserting a
frivolous claim or for not asserting in good faith reasonable case
value.

The materials offered the committee come from a variety of sources.
They are consistent 1in their message though - there is little
correlation between medical malpractice "reforms™ and health care
costs. Medical liability is not a factor in rising health care
costs and tort “"reforms™ will have an 1insignificant effect on
health care costs. The proposal offered by the Alaskan trial
lawyers would however, address the real or perceived concerns of
the medical community.

Thank you again for the opportunity to participate in this very
important debate. IT 1 can provide additional materials or
information, please call me here in Juneau at 586-1033.

Debra C. Gravo
Executive Director
dch/encl.



J. MICHAEL McWILLIAMS AMERICAN BAR ASSOCIATION Please Reply to:

Office ol lhe Presidenl Oydings & Rosenberg
American Bar Center 26th Hoor
750 North Lake Shore Drive 100 Bt Pratt Street
Chicago, lllinois b0611 Baltimore, MD 21202
Telephone: 1J12) 988-5109 Telephone: -410/752-9704
Fax: 1312) 988-5100 Fax 410/752-5228

ABA/net: "MOMLLIAVS)

MEMORANDUM

To: Presidents, Presidents-Elect and Executive
Directors - State and Maior Local Bar Associations
From: J. Michael McWilliamsAAAAA

Subj: Health Care Costs and Tort "Reform"

Date: June 18, 1993

During the past year, 1 have, like you, seen on
numerous occasions assertions - such as those contained 1in
the enclosed articles - that caps on noneconomic damages
in medical malpractice cases result in lower health care
costs for everyone. The American Bar Association®s Special
Committee on Medical Professional Liability recently com—
pleted research on the matter. The Special Committee found
that personal health care spending per capita approximately
doubled throughout the United Staces from 1982 to 1990
regardless of whether a state had enacted "tort reforms”
and regardless of the type of "reforms" enacted.

I believe you will be interested in the enclosed
chart that was developed by the Special Committee. IT you
would like more information about this document, please
contact Lillian Gaskin of the ABA Governmental Affairs
Office at 202/331-2604.

Enclosure

cc: R. William Ide 111
Members, ABA Board of Governors
Members, NABE Governmental Relations Section

Members, NABE Public Relations Section
Justice for

3o1IsNL X4



HEALTH CARE COSTS and TORT 'REFORM™

Attached Is a chart showing the percentage of increase from 1982 to 1990 in
personal health care spending per capita by state. It is derived from a February 1992
report entitled "Health Care Spending - Nonpolicy Factors Account for Most State
Differences,” published by the General Accounting Office (GAO). The GAQ report
utilized 1982 data compiled by the Health Care Financing Administration (HCFA) and
1990 estimates from Lewin/ICF.

Health care costs approximately doubled from 1982 to 1990 regardless of whether
a state had enacted tort "reforms" and regardless of the type of "reforms" enacted, as
IS demonstrated by the attached chart.

For example, based on the figures utilized in the GAO report, the three states
with percentage increases estimated to be slightly lower than average - Arkansas,
Kentucky and Mississippi -- had no caps on damages in medical malpractice cases.
Alabama, with a slightly higher than average estimated percentage increase, had a cap
on damages. Massachusetts and California, the two states with the highest estimated
personal health care costs per capita, had in place a cap on damages.

The attached chart was developed by the American Bar Association Special Committee
on Medical Liability and the ABA Governmental Affairs Office. May 1993.
Contact: Lillian B. Gaskin, Staff Liaison to the Special Committee {202/331-2604).



1982
RANKING/STATE™*
1 Massachusetts
2 California
3 New York
4 Nevada
5 Rhode Island
6 Connecticut
North Dakota
8 Illinois
9 Missouri
i9 Michigan
11 Pennsylvania
12 Kansas
13 Ohio
14 Maryland
15 Minnesota
16 Hawali
17 Florida

Percentage of lncrf’%?eéggﬂla.lgﬁa%et% \/1,9t9aqe|n Personal Health Care Costs

1982

HCFA data*

Si

1.

1.

1.

1

1.
1,
1.
1.
1,

1.

.508

451

417

380

.351

. 348

.325

. 308

.285

. 281

.273

271

247

232

229

228

228

1990

LEWIN/ICF Estimates*

$3,
21

2.

2

031

894

818

. 757

.707

.699

.661

.619

.568

.569

.536

.548

.493

.436

.480

.469

.427

%

of

INCREASE**

101
99
99

100

100

100

101

100

100

101
99

100

100
98

102

101

98



RAN K}IQI%%STATE*

18
19
20
21
22
73
24
25
26
21
28
29
30
31
32
33
34
30

Wisconsin
Nebraska
Colorado
Alaska
lowa
Washincrton
Orecron
South Dakota
Delaware
Tennessee
New Jersey
Arizona
Texas
Louisiana
Indiana
Maine
Oklahoma

West Virainia

HCI%XE;%iata*
1.219
1.216
1.209
1.187
1.176
1.165
1.165
1.154
1,153
1.144
1.115
1.112
1.110
1,106
1.101
1.091
1.086
1.057

LEWIN/I18I%0E '
stimates-
2.449
2.452
2.415
2.367
2.301
2.311
2.312
2.322
2.268
2.262
2.224
2.211
2.192
2.185
2.201
2.175
2.139
2.088

% 0f INCREASE**
101
102
100

99
100
98
98
101
97
98
99
99
97
98
100
99
97
98



RANKHRFGZ/STATE* Hcﬁ%ata* LB-fIN/I&Eg?Estimates* % 0f INCREASE**

36 Vircrinia 1.054 2.076 97
37 Georaia 1.048 2.072 98
38 Montana 1.036 2.059 99
39 Alabama 1.033 2.286 121
40  Arkansas 994 1,944 96
41 New Hampshire 986 1.981 101
42 Vermont 978 1.956 100
43 Kentucky 957 1.875 96
44 North Carolina 931 1.833 97
45  New Mexico 904 1.792 98
46 Mississippi 897 1,751 1 95
47 Utah 896 1.784 99
48 Wyomina 873 1.756 101
49 ldaho 868 1.726 99
50  South Carolina 857 1.689 97

U.S. Averaae 1.220 2.425 99

* This data was obtainedfrom a February 1992 GAO report entitled "Health Care Spending - Nonpolicy Factors Accountfor Most State Differences. *
Note that the Lewin/ICF estimates are not directly comparable with the HCFA data because the Lewin/ICF estimates also include administrative costs
for private insurance which are excludedfrom HCFA's data on personal health care expenditures. GAO reported it it conducted its review *in
accordance with generally accepted government auditing standards." HCFA estimates that 1990 U.S. personal health expenditures per capita averaged
$2,255.

++ Rounded offto the nearest whole number.
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The Wrong Diagnosis:
The ImpactofMedical M alpractice Costs on the R ising

Cost of Health Care

Health care costs skyrocket

Health care costs have more than doubled since 1980 and the cost of health insurance
continues to soar at a rate two times above the rate of inflationl

Americans now spend over $600 billion each year for health care -- more than $2,100 per
person and over 11% of our Gross National Product (GNP). This total includes all expenses for
personal health care (e.g. health insurance and out of pocket expenses) as well as hospital and
physician expenses2

Rising health care costs are widely recognized as one of the biggest problems facing
Illinois and the nation. Solutions to the problem of rapidly rising health care costs are not easily
found. Unfortunately in this crisis atmosphere, some politicians and organized medicine are
peddling old prescriptions which will not work.

Specifically, the medical society and Governor Edgar would have people believe that the
legal system and the present method of malpractice compensation are causing skyrocketing
health care costs. Their prescription is to limit the amount of compensation injured patients
can receive.

This report examines the relationship between medical malpractice costs and overall
health care costs. It also examines the results of compensation limits which have been tried in
other states.

Medical malpractice costs are not a major contributor to rising health care costs

Medical Malpractice Costs 1%
Construction, Res<
Other Administrative Cos

Nursing Home Care .../..8%

Drugs, Appliances,
Dental Care..........

Of the $539.9 billion total spent in the United States on health care in 1988, only 1% was
medical liability cost3 Medical liability costs include doctors’ premiums, hospitals’ premiums,
and insurance companies’ legal fees and claims defense.

For all physicians in 1987, medical liability insurance was 4% of gross revenue and 6.5%
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of expenses. Table 1 lists selected specialties. Table 2 is a comparison of physician fees to
medical malpractice insurance costs. Of the average $31.82 fee for a doctor visit, $1.88 from
each doctor visit goes to pay medical malpractice insurance premiums, $12.49 goes to expenses
such as rent, mortgage, utilities, non-physician payroll, medical supplies, outside lab work, and
depreciation, rent, or lease of equipment, and $16.45 goes to the doctor’s net income.

Clearly, medical malpractice costs comprise a negligible portion of the overall health bill.

Table 1: Breakdown of physician income and expenses by specialty

Specialty Gross Net Exp- Med Mai % of % of
Income * Incomel enses* Premium* Income Expenses
All Physicians $256.0 $132.3 $123.7 $15.0 59 % 12.0%
General/Family 212.7 9.5 121.2 8.9 4.2% 7.3%
Internal Medicine  239.6 121.8 117.8 8.4 3.5% 7.1%
Surgery 352.6 187.9 164.7 24.5 6.9 % 15.0%
Pediatrics 185.5 85.3 100.2 7.1 3.8% 7.0%
Ob/Gyn 336.4 163.2 173.2 35.3 10.5% 20.4%

*]a thousands ofdollars
Source: Socioeconomic Characteristics of Medical Practice 1988, AMA Center for Health Policy Research

Table 2: Breakdown of physician fees by specialty

Specialty Fee for Med Mai Net
Doctor \ isit Premium Profit
All Physicians $31.82 $1.88 $16.45(51.7%)
General/Family $24.52 $1.03 $10.54(43.0%0)
Internal Medicine $34.11 $1.19 $17.11(50.8%0)
Surgery $32.51 $2.24 $17.32(53.3%)
Pediatrics $31.57 $1.20 $14.51(46.0%0)
Ob/Gyn $36.65 $3.85 $17.78(48.5%)

Source: Socioeconomic Characteristics of Medical Practice 1988. AMA Center for Health Policy Research
Manv factors cause health care costs to increase

A report from the United States Commerce Department4projects that the total for
health care costs in 1990 will reach $675.7 billion and for 1991, $756.3 billion. Unless some
action is taken, health care costs are expected to rise from between 12 and 15% per year for the
next five years.

The Commerce Department attributes the rising costs of health care to factors such as
sophisticated, but expensive technology; innovative, but costly treatments for AJDS, heart
disease, and cancer; the increasing number of seniors, and health care related to chemical
dependency.
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1990 was the sixth consecutive year that health care spending grew faster than the econ-
omy. A close examination of cost increases over time identifies some of the specific causes of
health care inflation. For example, health care costs rose 10% from 1987 to 1988.

Table 3: Breakdown of 1989 increase in health care costs

43%

General Inflation Mediccl Inflation Other (technology, Population Changes
income changes)

According to the Department of Health and Human Services, the following factors explain the
increaseb General inflation accounted for 43% of the growth in costs, medical inflation ac-
counted for 24%, population changes 10%, and all other changes accounted for 23%6 General
inflation and medical inflation are usually not separated from one another. Separating the two
shows more clearly the various sources of cost increases. Population changes are increases in
the size of the population and the effect that more consumers have on price. All other factors
are factors which are difficult to separate such as technology, changes in sex or age distribution
in the population, or changes in real income.

Over the last 28 years, the physician services component of the Consumer Price Index
(CPI) has increased at an annual rate of 6.9%. This rate of growth consistently has been greater
than that of inflation.

Rising health care costs inherent in U.S. health system

The Commerce Department outlines other important factors increasing health care
costs such as waste, fraud, and limited competition.

Hospitals drive up the costs of health care through unnecessary procedures. One of the
areas in which this problem occurs most frequently is in Caesarian sections. A California study
of 316 non-military hospitals showed that the hospitals that stood to gain the most financially
had the highest repeat C-section rates -- as high as 95.1% in private, for profit hospitals7 Hos-
pitals which were not-for-profit had noticeably lower rates of repeat C-sect."" Ji.j. C-sections cost
significantly more than natural births, thus the hospitals reap financial benefits.

At a panel meeting of the National Conference of State Legislatures’ State Alliance for
Access to Health Care, Dr. David Himmelstein noted that the insurance industry in the United
States pushes up the costs of health care, as well.
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“Overall, we pay $519 per person per year in this country for cost of billing and admini-

stration.®”

This is nearly one quarter of total per capita health care spending.

Economist Rashi Fein, Professor of Social Medicine and Health Policy at Harvard
attributes part of the increase in costs to: “the growth of the complexity of insurance  which
adds to the cost of administration and doesn’t buy health care9”

Malpractice costs do not drive up the cost of health care

Organized medicine and their insurers claim that increasing medical malpractice lawsuits
and skyrocketing awards, especially those for non-economic damages have raised the cost of
health care through rising medical malpractice premiums and defensive medicine. They pres-
ent this argument despite the fact that annual claims per 100 physicians dropped from 10.2 in
1985 to 6.7 in 19871 In addition, Best’s reported that, in 1989 underwriting losses in medical
malpractice dropped to a decade low”. Even using the figures provided by insurers and organ-
ized medicine, the total cost of liability insurance is small'2

The lllinois State Medical Inter-Insurance Exchange (ISMIIE), a doctor-owned liability
insurer, arid St. Paul Fire and Marine Insurance Company, the nation’s largest medical liability
insurer, have reduced the premiums they have been charging doctors. ISMIIE did not raise its
premiums from 1985 to 1990"\ and ISMIIE paid a 5.4% dividend to its physician members in
19904 St. Paul reduced its premiums from 6% to 25% in 22 states in 19905

The story is very similar for hospitals. During the period July-September 1989, median
monthly insurance expenditures as a percentage of total expenditures varied by size of the
hospital, but ranged from a low of 1.47% in hospitals of 150-199 beds to a high of 2.05% in
hospitals of 50-74 beds."6

Defensive medicine is beneficial to health care quality

Organized medicine often points to defensive medicine as a negative result of the threat
of liability suits. However, unnecessary practices should not be confused with defensive medi-
cine or reasonable standards of care. In the event of a medical malpractice suit, tort law re-
quires that doctors show they met a "'reasonable standard of care™ in the treatment they follow.
That requires them to do as much or as little as the average physician would have done when
presented with a similar situation. To the extent that tort law forces doctors to exercise a rea-
sonable standard of care, costly injuries and adverse events are actually limited. Reducing the
actual amount of doctor negligence should be the cost-containment strategy for policy makers
concerned about medical malpractice.

A recent study by the Harvard Medical Practice Group found that 4% of hosptializations
in New York resulted in injury or illness to patients. 28% of those ‘adverse events' were
caused by negligence. Often, the methods that doctors use to insure that they meet that stan-
dard of care are beneficial to patients. These practices consist of additional record-keeping,
tests, therapy, time with patients, and follow-up visits.7 Defensive medicine is a way to prevent
these injuries, while unnecessary procedures only lead to more.

The Harvard study also found that only about one in eight patients injured through
neglience ever file a medical malpractice suit and only one in 16 receive any compensation.
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According to William Ira Bennett, the editor of the Harvard Medical School Health
Letter,

"Acommon complaint is that the costs of ‘defensive medicine' are also raised by the
current fear of malpractice. This is hard to prove. ...In reality, though, failure to order a ques-
tionable test is the basis for only a small minority of malpractice judgements; most(other than
slips and falls in the hospital), involve clearly wrong procedures or diagnoses.”"*

Revisions in tort law will not lower health care costs or medical malpractice
premiums

Restrictions on medical malpractice suits as a means to contain costs is ineffective. The
costs of medical malpractice have been shown to be a very small percentage of total health care
spending. To focus on controlling this minor portion of health care cost increase is to miss the
bigger picture. The necessary solution to the problem of high health care costs is large-scale
cost containment. In addition, capping the amount of non-economic damage awards and other
tort revisions have not reduced premiums for doctors.

A 1986 General Accounting Office report, “Medical Malpractice: Six State Case Studies
Show Claims and Insurance Costs Still Rise Despite Reforms”, studied six states which had
enacted many different revisions in tort laws, including caps.

“Officials of the interest groups GAO surveyed in California and Indiana said that the
changes to the tort laws of their states ‘tad helped to moderate upward trends in the cost
of insurance and the average amount paid per claim. Representatives from the groups
surveyed in Arkansas, Florida, New York, and North Carolina generally believed the tort
law changes in their states had little effect. GAO identified no studies undertaken in the
six states to determine the impact of any specific reforms.” ¥(emphasis added)

Premiums do not fall in states which enact caps.

In Idaho, the year after implementing a cap for non-economic damages, medical mal-
practice premiums rose 49%. Minnesota and Missouri saw rate increases of 22% and 39%
respectively after enacting caps.2

Doctors and insurance companies don’t claim that rates will drop either. Bob Trunzo of
St. Paul, quoted in Medical Economics Magazine says,

“St. Paul has made it abundantly clear that we aren’t going to reduce our rates up front
just because some type of tort reform gets passed. ...[Njowhere has it been proved that
tort reform will affect our loss costs. Experience tells us that these reforms don’t always
have the intended effect.*’2
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Tfrble 4: St Paul’s 1987 Rate Increase for Medical Malpractice Insurance in
States with Caps on Damages

STATE NON-ECONOMIC CAP ENACTED 1987 RATE HIKE
Year Enacted-Amount of Cap

Alabama 1987- S400.000 30%
California 1975- 5250,000 25%
Colorado 1986- 5250,000 50.8%
Idaho 1987- 5400,000 49.4%
Louisiana 1975- S500,000 25%

(total award)

Minnesota 1986- 5400,000 22%
Missouri 1986- 5350,000 38.6%
Utah 1986- S250,000 15.3%
Virginia 1981- 51 million 15%

(total award)
Extensive Minnesota study shows no relation between premiums 2nd claims

A study in 1988 by the Commissioner of the Minnesota Department of Commerce found
that recent malpractice premium increases are not the result of high jury awards, or in fact the
result of any insurer costs. Department examiners sought to review every claim filed in these
states since 1981- a total of 4,747 medical malpractice files from Minnesota, North Dakota and
South Dakota. The study concluded that between 1982-1987, while malpractice premiums
tripled, there was no increase in claim frequency or severity or the percentage of jury awards for
malpractice cases.2

Indiana costs as high as Illinois

In 1975, Indiana passed a revamped tort system touted as the way to control the costs of
health care3 .The net effects of the changes have been large profits for insurers and limits on
the amount of compensation that claimants can receive. These laws did not result in cost con-
tainment.

As of 1982, the last year data were available, health care cost per capita in Indiana was
$1101. In Hlinois, the cost per capita was $1308 -- a difference of only $200. Hospital costs per
capita show the same relationship: Indiana $512, Illinois $700.

Reform of the current tort system is not the answer to containing health care costs.
Many of the differences between the cost of health care per capita in Indiana and Illinois can be
attributed to the more urban, more populous nature of Illinois. Some differences in the cost of
living are to be expected. What has been demonstrated here is that changing the tort system is
not an effective means of controlling costs.
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False Claims: The Relationship Between Medical
Malpractice "Reforms” and Health Care Costs

BACKGROUND

A public policy debate over medical malpractice costs has been alive for
nearly two decades. The first time the debate reached the public was during the so-
called "medical malpractice crisis' of the 1970s and 1980s when doctors found that
their medical malpractice insurance premiums were skyrocketing and in some
cases, that their policies were being cancelled.

At that time, the insurance industry blamed rising medical malpractice
premiums on lawsuits. Therefore, the American Medical Association joined with
insurance groups to lobby state legislatures across the country to institute tort
"reforms.” Many states did change their ton laws to make it more difficult for
victims of medical malpractice to file lawsuits, and to place limits on the amount a
plaintiff could be awarded by a jury.

THE CURRENT DEBATE

Today, medical malpractice costs are debated in a different context: rising
medical costs and public concern over access to health care. Policy makers at the
state and federal levels are feeling greater pressure from voters to contain medical
costs and provide universal access to health care.

For example, health care costs and health insurance drew consistent
attention during the recent presidential campaign. Medical costs are forcing
increasing numbers of Americans into bankruptcy.1National opinion polls
consistently show thar health care is one of the key issues that voters want the new
president to address. For example 67% of those polled say cither that significant
changes are needed in the health care system, or that it is beyond repair.2

As the context of the medical malpractice debate has changed, so have the
number of problems blamed on lawsuits. During the presidential election
campaign, George Bush and Dan Quayle blamed lawyers and lawsuits for health
care inflation, eroding accres to health care, as well as medical malpractice
premium hikes. Bush charged, during the October IS debate, that "‘these
malpractice lawsuits [are] breaking the system."'*



Meanwhile, the American Medical Association and the insurance industry
continue to push tort “reforms™ regulating medical malpractice lawsuits as the
solution to containing and controlling the rising price of health care. In a somewhat
new twist, doctors now claim that it is not simply medical malpractice premiums,
since they are going down, but rather the fear of lawsuits which forces them to
practice expensive "‘defensive medicine." They argue that limiting lawsuits and
awards will eliminate the need for "defensive medicine' and presumably reduce
costs.

ANALYSIS

This report examines the relationship between medical malpractice ton
"reform™ and health care costs.

Over the past 18 years, every state in the country has enacted at least one
"reform" measure. By tightening access to the courts or limiting the amount a
victim can recover in damages, these "'reforms™ were originally proposed to control
health care costs by lowering malpractice premiums and presumably reducing the
costs of "defensive medicine."

In order to test the effectiveness of ton "‘reforms,” we decided to compare
the states’ tort "'reform™ initiatives and per capita health care costs.

We reviewed documents that compiled information on tort "'reforms* and
per capita health care costs. The AMA Tort Reform Compendium describes the
tort "'reforms" enacted in each of the 50 states up until 1989. Caps cm damage
recovery, limits on attorney fires, changing or eliminating joint and several
liability, and periodic payment of damages are just a few of the ten tort ’ reforms™
recommended by the American Medical Association.

The best estimates of per capita health care costs in 1990 are found in a
February 1992 report by the U.S. General Accounting Office entitled Health Care
Spending: Nonpolicy factors account for most state,differences.

After reviewing the data, we have found that there is no indication that
enacting major tort "'reforms' is positively correlated with lower health care costs.

In fact, the states with the lowest per capita health care spending are less
likely than average to have enacted the caps on damages, limits oa attorney fees,
periodic payment of damages or modified the collateral source rule. The states with
the lowest per capita expenditures are more likely to have enacted fewer ton
"reforms™ overall than the average. (See chart A on the following page.)



Chart A: A Review of Tori Restrictions in the States Spending the Most and LeastPcr Capita on Health Care

Attorney Fee Collateral Source limits on Periodic Pay-
Ten Most Expensive States Regulations Rule Recovery ment of Damages
Enacted in Modified in Enacted in Enacted in
Massachusetts 1986 1986 1986
California 1975 1975 1975 1975
New York 1976,85 (1975-81) 1981 1985
Nevada
Rhode Island (1976-86) 1986 1986
Connecticut 1986 1985,87 (1986-87) 1987
North Dakota (1977-83) 1987 (1977-83) (1977-83) 1987
Ilinois 1985 1976,85 (1975-79) 1985
Michigan 1981 1986 1986 1975,86
Missouri 1986 1986
Ten Least Expensive States

South Carolina 1976
Idaho (1975-81) (1975-81) (1977-81) 1987 1987
Mississippi
Wyoming 1977
Utah 1985 1985 1986 1986
New Mexico 1976 1976
North Carolina
Kentucky 1988
Arkansas 1979
Vermont

Please note: Years in parentheses indicate that a state had previously enacted a statute which wes allowed to expire or wes

declared unconstitutional. A date followed by a comma and another date indicates that the statute was amended.



Caps on Damages

Since the medical establishment has made caps on damages its single
highest priority, we would expect to see some correlation between states which
have limits on recovery and inexpensive health care. However, only 30% of the
ten states spending the least in health care have enacted limits on recovery of
damages; 55% of the remaining 40 states have such a statute. A closer
examination of the states ranked by spending shows that there is no correlation
between the least expensive states and limits on damages. (See Chan 3 on the
following page.)

Our findings are consistent with previous research we have conducted on
the ""health care savings™ of caps. Indiana has one of the most restrictive caps Laws
in the nation, and yet a 1992 survey of hospital bod costs and delivery charges in
comparable cities in Hlinois and Indiana revealed that the small variance in fees
could not be attributed to lower medical malpractice costs coming from caps on
awards."™

Periodic Payment of Damages

Sixty-two percent of all states have a rule permitting periodic payment of
damages. Only 50% of the ten states with the lowest per capita health
expenditures allow periodic payments. A periodic payment plan doesn’t help a
victim who may need the bulk of his award immediately to help defray medical
costs or pay the mortgage. But, the AMA notes that periodic payments do help the
insurance company hedge its bets in the event the victim "dies prematurely,” by
preventing a "‘windfall'* to the victim’s heirs.* In the meantime, the doctor’s
insurance company is free to reinvest and cam interest on the unpaid damages.

Attorney Fee Refutation

Only 20% of the states with the lowest per capita health spending have
attempted to limit attorney’s fees; 57.555 of the remaining 40 states have laws
which limit attorney’s fees. In its 1980 review of the constitutionality of New
Hampshire’s medical liability statute, the New Hampshire Supreme Court noted
that there was ''no direct evidence that juries consider attorney fees in coming to a
verdict” and concludcd-that limiting attorney fees would do little to reduce medical
liability insurance rates or control health care costs/

Eliminating the Joint and Several Liability Rule

Changing or eliminating the joint and several liability rule is another
popular "‘reform.”" While 60% of the stales with low per capita spending have
enacted juch laws, 56% of all states also do.



Number of Slates
with Caps on Recovery

Rank of States in Per Capita Health Care Spending - Low to High

Chart B: Limits on Recovery v. Health Care Spending



M odifying the Collateral Source Rule

Only two of the ten states with the lowest health spending have enacted a
law modifying the collateral source rule; 54% of the remaining 40 states have done
SO.

Controlling for Time

We were also concerned that different "'reforms™ were enacted at different
points in time, making it difficult to gauge whether enough time had elapsed for a
law to demonstrate its intended effect. Nearly half of the of the four statutes
examined in Chart A were enacted at least ten years ago. Only one statute was
enacted after 1987. The per capita spending data we examined was estimated for
1990.

Malpractice Premiums and Defensive Medicine

According to a study done by the Congressional Budget Office in 1992, the
cost of doctors’ medical malpractice premiums amount to less than 1% of the total
health care tab in the United States. But the medical industry believes that the cost
of medical malpractice premiums do not tell the whole story: doctors claim that
the fear of medical malpractice lawsuits has led them to practice ""defensive
medicine* by conducting unnecessary tests as a protection against lawsuits.

A study released in February 1993 by proponents of tort "reform," the
National Medical Liability Reform Coalition, concluded that “defensive medicine*
could cost about $7 billion per year. The study’s author, Lewin-VHI, Inc., admits
that defensive medicines costs are difficult to quantify because ‘physicians have a
variety of possible motivations besides defensive medicine to perform excess
procedures, including financial incentives in some cases.*7 Even accepting the
proponents’ conclusions, defensive medicine accounts for less than one per cent of
total health care costs.

Other studies dispute the whole premise that defensive medicine is
inherently wasteful, contending that practices associated with "defensive medicine’
are also associated with sound diagnostic procedures and reduced risk of wrong or
incomplete diagnosesc-In its October 1992 study, the Congressional Budget Office
states that "‘it seems unlikely that physicians would change their practice patterns
dramatically in response to malpractice reform.” The report concludes:
""Restructuring malpractice liability alone would not generate large savings in U.S.
health care costs.* *

The primary medical malpractice insurer in the country, St.Paul Fire and
Marine Insurance Company, has even admitted in an addendum to the Florida State
Supreme Court that it expects little to no savings from tort reform initiatives.*



Demographic Factors Help Explain Health Care Costs

States with a higher per capita income had a strong correlation to higher per
capita health care spending, according to a report released in February 1992 by the
General Accounting Office. That same study noted that *'state policies play a
lire .ted role in reducing spending differences' between states. D

Ilinois1 Experience

In Illinois, the medical lobby pushed through the legislature a "‘reform™
package in the mid-1970s which included caps on awards, provision for arbitration,
and establishment of a pretrial screening panel. Both the limits on recovery and
the pretrial screening panel were declared unconstitutional by the Illinois State
Supreme Court. The Court said that limits on recovery, in particular, were
"arbitrary and constituted a special violation of the state constitution.” However,
that didn’t stop the Illinois State Medical Society from pursuing caps and other
restrictions cn Americans’ constitutional rights as a *'solution™ to the health care
crisis.

In 1985, the ISMS convinced the General Assembly to enact further
restrictions on medical malpractice suits in the name of lower insurance premiums
These new restrictions included the elimination of punitive damages against
negligent health care providers, certification of the merit of the case by another
doctor, periodic payments of damages exceeding S250,000, reduction of awards by
the amount received from collateral sources such as the victim's own health
insurance, and strict limitations on attorneys’ fees. In 1987, the General Assembly
approved a bill which reduced the statute of limitations on medical malpractice
suits for minors. All these limitations put tc?*ther make pursuing a medical
malpractice lawsuit m Illinois even more difficult I'vm before.

What effect did these changes have on overall nealth costs? Cur research
reveals that Illinois was estimated to be the 8th most expensive state in terms of
per capita health care spending in 1990. In 1982, the last year the Health Care
Financing Administration reported such data, Illinois was also ranked 8th.

CONCLUSION

Doctors azd insurance companies argue that introducing ton "‘reforms” at
the state and federal level will reduce the exorbitant costs of health care in the
United States. However, despite the fact that every state in the nation has enacted
some kind of tort "'reform,"”" we found no evidence that tort “'reform™ is an effective
method of controlling health care costs.



APPENDIX A
Brief summaries of the major tort "reform' efforts across the United States.

1 Changes or elimination of the ad damnum clause. An ad damnum clause states
the amount of monetary damages the plaintiff is claiming. Changes to or
elimination of the clause is designed ro prevent widespread publicity over
potentially inflated claims.

2. Arbitration. Some states have set up a system in which the patient and the
health care provider enter into a voluntary written agreement to submit any injury
claim to binding arbitration. Agreeing to submit to arbitration is not a condition of
receiving treatment. Arbitration is viewed as an alternative to and in lieu of a trial
and subsequent judicial review of the claim will be limited. Many states statutes
make specific reference to a consumer's waiver of a right to a trial and many also
regulate whether there is a grace period in which the written agreement may be
revoked.

3. Plaintiff Attorney Fee Regulation. Statutes regulate the fees plaintL attorneys
may collect in a variety of ways —by establishing a sliding scale for fees, by
establishing a maximum percentage attorneys may collect and by providing for
court review of the reasonableness of attorney fees. In addition, attorneys are
prohibited from charging any fees if the plaintiff loses in court.

4. Collateral Source Rule. The collateral source rule prohibits the introduction into
evidence at trial any indication that a patient has been compensated or reimbursed
for his injury from any source other than the defendant Under this rule, a
plaintiff may receive double compensation for his injury. Some states have sought
to limit double compensation by modifying the collateral source rule to introduce
evidence of compensation received.

5. Frivolous Lawsuit Penalties. Thei* statutes generally require that a party
making a frivolous claim or defense may be held liable for payment of the other
party's reasonable attorney fees and court costs.

6. Joint and Several Liability Rule. The joint and several liability rule provides
that ? person who causes an injury concurrently with another person can be held
liable for payment of the entire judgment. Where joint liability is eliminated, each
defendant is liable only for that portion of damages attributed to his percentage of
fault. Several stales have restricted or eliminated the doctrine of joint liability or
have restricted the situations in which it can tie applied.



7. Caps or Limits on Recovery. Some states have sought to limit the amount of
money a plaintiff may be awarded either by limiting specific types of damages,

such as noii-economic damages, or by placing an absolute limit on the amount of
money that may be recovered. Some statutes provide for exceptions to the caps.

8. Patient Compensation Funds. A few stales have set up patient compensation
funds which give the participating health care providers additional insurance
coverage for high payments. Participating health care providers must demonstrate
that they have medical liability insurance or financial responsibility to pay the
amount below which the fund will not pay.

9. Periodic payment of dam*res. Statutes legislating the periodic payment of
damages over the lifetime of . »e plaintiff or the actual period of disability have
been enacted in most states.

10. Pretrial. Screening Panels. Pretrial screening panels are designed to provide a
review of the merits of medical malpractice claims. The decision of the panel is
not binding on a judge or jury and does not prevent a plaintiff from pursuing a
trial.
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EXECUTIVE SUMMARY

There are concerns in Texas, as well as in other

states, about the economic impact that medical and nospital

professional liability has on the overall health care
delivery system. There 1is also concern about how it affects
patient access to health care. This report examines the

complex issues and initiatives that make up the framework of
medical and hospital professional liability.
Physiciars, hospital executives, consumers, insurers

and plaintiff attorneys have different perspectives on many

aspects of this process. To the credit of the Texas Medical
Association, the Texas Trial Lawyers Association, and the
Texas Hospital Association,- they have all demonstrated

cooperation and support through their assistance with this
study. In addition, insurers and self-insured hospitals
have assisted by providing extensive data.

The 1issues presented are complex and involve financial,
medical, Ulegal, and insurance 1issues. The findings indicate
that changing the medical professional liability system will
have minimal cost ..avings impact on the overall health care
delivery system in Texas. Medical professional liability
costs for premiums and indemnity payments are estimated to
be less than one percent of health care expenditures, both
in Texas and the U.S. as whole.

The debate and concern about the economic 1impact of

"defensive medicine”™ 1is ongoing, but findings indicate that



reducing defensive practices and over-utilization of health
care services is more complex than "tort reform™ and will
reguire more consensus on practice standards and peer review
initiatives. A recent Harvard .study concluded, ™"Although
physicians believed they practiced medicine defensively,
they did not vreport long-term <changes in their practice
patterns as a result of a specific suit. Thus, it was
unclear whether defensive medicine resulted from- the
malpractice ervironment or from other factors such as

advances 1in the science and technology of medicine, changes

in societal expectations as to what constitutes an
appropriate level of care, or changes in Peer Review
Organization (PRO), state and hospital requirements, or a
combination of factors.”1 In hospitals, many "defensive

practices”™ have become institutionalized.

While the overall economic impact to the health care
delivery system 1is minimal, the impact is very significant
to a patient who has been injured and believes they have”
received negligent treatment. The potential impact is also
significant to a health <care provider who feels falsely
accused of malpractice.

In Texas, the legal processes appear to be in the
mainstream of how most states address tort law. The
findings indicate that further study may be warranted for
many areas presented 1in this report. Assertions that there

are frivolous claims may be caused 1in part by confusion

about what —constitutes a "claim™ for data compilation



purposes as well as by statutes of Ilimitation. Under
current law, parties who are potentially, but not primarily,
liable are sued to avoid the limitations bar and then
dismissed before trial without any indemnify being paid.
Even so, over one half of all claims filed are closed with
no indemnity payment and further review of the effectiveness
of Rule 13 may be warranted.

The study found that very few claimants have received
multi-million dollar payments, overall caps would tend to
shift costs versus vreducing overall <costs, few cases are
resolved by jJury judgments and non-economic damages do not
appear to be a major factor in settlements paid to
claimants.

The high <costs associated with the medical expense
component of claims 1involving newborns indicate a need to
address the wunderlying problems that <contribute to risk,
treatment, and injury to newborns.

Numerous studies concur that Medicaid patients do not
file disproportionate numbers of malpractice claims.

The process of reporting medical malpractice <claim
information to the State Board of Medical Examiners is
cumbersome. Additionally, there 1is a need to more closely
examine whether there 1is a correction between multiple
liability claims against a provider and the provider”™s
professional competence.

Physicians in Texas, as well as o*"er states, carry a
large share of the medical professional Jliability financial

Tonn and Associates



burden. However, malpractice premiums for Texas physicians
compare favorably with other states. The availability- of
insurance has been increasing and there is competition among
the companies. Analyzing the availability of hospital
professional liability 1is difficult because of differences
between Ilimits of Jliability, self-insuring mechanisms, and
the use of non-admitted or licensed carriers.

Comparing the actual 1indemnity payments on behalf of
physicians in 1980 <constant dollars indicates that the
average payments have leveled off in Texas since the middle
1980°s. For hospitals, both <claims frequency and average
payments have continued to 1increase.

A number of state statutes that affect this subject are.
scheduled to expire during 1993 and will need to Dbe

addressed by the next legislative session.
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EXECUTIVE SUMMARY

As the Clinton Administration prepares to present its health care proposal to the
nation, doctors, insurance companies, hospitals, HMOs, and other participants in
the health care industry are aggressively campaigning for restrictions on the legal
rights of medical malpractice victims. The model for this campaign is a 1975
California statute, the Medical Injury Compensation Reform Act, or MICRA. Its
provisions:

* Place a 5250,000 cap on the amount of compensation paid to malpractice
victims for their "non-economic™ injuries.

e Eliminate the "collateral source rule" that forces those found liable for
malpractice to pay all the expenses incurred by the victim.

» Permit those found liable for malpractice to pay the compensation they
owe victims on an installment plan basis.

Enable health care providers to require patients to waive their right to a
jury trial in the event of malpractice.

» Impose a short "statute of limitations” on malpractice victims.

» Establish a sliding scale for attorneys fees which discourages lawyers
from accepting serious or complicated malpractice cases.

Supporters of a similar federal law have promised the White House that it would
reduce overall national health care costs. The purpose of this analysis is to
determine what impact, if any, MICRA has had on the cost of health care in
California. Because MICRA has been in effect for seventeen years, it is possible to
test the validity of the assertions that a federal law based on MICRA would lower
the nation's health care costs.

HEALTH CARE EXPENDITURES. Health care coot? have grown by 533%, faster
than the inflation rate in California, since the passage of MICRA in 1975. Since
1985, the California Medical CPI has grown nearly twice as fast as the rate of
general inflation.

Health care coats in the state are as high, and by some measures higher, than the
national average. California's CPI for medical care has grown faster than national
health care coats since 1975, and the rate of growth in California is accelerating
compared to the U.S.. In short, California is experiencing the same, if not a more
destabilizing, health care crisis than the nation now faces.



malpractice insurance both in California and nationally, and have been the major
beneficiaries of the MICRA restrictions on victims.

Moreover, to the extent that the data show that reductions in payouts have been
passed on to medical care providers through reduced premiums, particularly in
California, the physicians and hospitals have not passed the savings through to
consumers in the form of overall lower health care costs. The providers
themselves have profited from the restrictions on victims' rights.

Restrictions on compensation of malpractice victims should reduce premiums.
But MICRA has not done so in California. Contrary to the assertions of the
medical lobby, MICRA has not reduced health care costs in California.
Imposition of such a law on a federal basis would not significantly reduce
health care costs.

DEFENSIVE MEDICINE. The data do not support the assertion that MICRA-
like restrictions on victims' rights will lower health care costs by reducing the
practice of "defensive medicine,” which is increasingly viewed as a misnomer.
According to a review of Cesarean sections - a procedure which is routinely said
to be performed because of physicians' fears of malpractice suits —tort
restrictions in California and other states do not reduce the use or misuse of c-
sections compared to other states.

Imposition of MICRA on a federal basis would not reduce health care costs
arising from unnecessary medical procedures.



Introduction

As the Clinton Administration prepares to present its health care reform plan to
the nation, increasing attention is being paid to proposals to restrict the legal
rights of victims of medical malpractice.

In calling for such restrictions, the medical lobby - principally the 294,000
member American Medical Association, health insurance companies, and
hospital trade associations - argues that the cost of malpractice suits is a major
driving force behind the nation's health care crisis. Restrictions on malpractice
suits, it is claimed, would significantly lower the cost of health care.1

Advocates of restrictions on malpractice suits have urged the President and
members of Congress to utilize a California statute, the Medical Injury
Compensation Reform Act, or MICRA, as the model for national legislation to be
incorporated in the Clinton health care plan.

MICRA was enacted by the California Legislature in 1,975 in response to rapidly-
increasing medical malpractice insurance premiums. The powerful insurance
and physicians’ lobbies told state legislators that medical malpractice lawsuits
and jury awards were responsible for the higher premiums.

Insurance companies threatened that the costs associated with malpractice
insurance were rising at such a rate that their only option was to raise health care
professionals' liability premiums or to withdraw horn the market altogether.2
Physicians and hospitals emerged as high visibility advocates for the legislation;
many opted to "go bare" (practice without malpractice insurance), some
discontinued providing certain high-risk procedures, while others threatened to
quit.3

It is ironic that MICRA is being portrayed as a solution to the nation's health care
crisis, for the law has become increasingly controversial in California. In recent
years, MICRA has come under severe criticism from victims' support
organizations, consumer groups, legislators and others. They have questioned
whether MICRA has achieved any benefits for California's consumers, and have
noted its profound impact upon the victims of medical malpractice. Many have
demanded amendment or repeal of MICRA.

1 -Medical ligbility: Key Facta®and Medicai Liability: Principles for Reform,” published by the
National Medicai LigbilityReform Coalition, February, 1993. See also, The Continuing Need for Leglislahve
Reform of the Medical Liability System, "Amencan Medical Association (AMA), National Medical Specialty
Society, February, 1987. ""Keeping Californians Healthy," Californians Allied for Patient Protection (CAPP),
The Coalition toPreserve MKKA , 1991

2 Marflrai MuiprsrtifCmftyHy m (Ui T~ General Accounting Office (GAO), December 1985,
p- 8
3 Id.
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