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T O : R e p r e s e n t a t i v e  C y n t h i a  T o o h e y  
R e p r e s e n t a t i v e  C o n  B u n d e
C o - C h a i r m e n ,  H E S S  C o m m i t t e e  . ^
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R e p r e s e n t a t i v e  G e n e  T h e r r i a u l  

M a r c h  2 4 ,  1 9 9 3  

4 7 9 7

S c h e d u l i n g  H B  1 4 8

I  w o u l d  l i k e  t o  r e q u e s t  t h a t  H B  1 4 8 ,  " A n  A c t  e x e m p t i n g  t h e  
U n i v e r s i t y  o f  A l a s k a  f r o m  t h e  a d m i n i s t r a t i v e  a d j u d i c a t i o n  
p r o v i s i o n s  o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ;  a n d  p r o v i d i n g  f o r  
a n  e f f e c t i v e  d a t e "  b e  s c h e d u l e d  f o r  a  h e a r i n g  b e f o r e  t h e  H o u s e  
H e a l t h ,  E d u c a t i o n ,  & S o c i a l  S e r v i c e s  C o m m i t t e e ,  p e n d i n c r  r e f e r r a l  
f r o m  t h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e .

T h e  m a j o r i t y  o f  U n i v e r s i t y  g r i e v a n c e s  a r e  r e s o l v e d  w i t h  l i t t l e  o r  
n o  e x p e n s e  a t  a n  e a r l y  s t a g e  o r  r e v i e w .  T h i s  p e e r - r e v i e w  p r o c e s s  
c h a r a c t e r i z e s  t h e  a p p r o a c h  f o u n d  i n  t h e  u n i v e r s i t y  s e t t i n g s ,  a n d  
h a s  p r o v e n  t o  b e  a  s u c c e s s f u l  m o d e l  a t  t h e  U n i v e r s i t y  o f  A l a s k a  
f o r  m a n y  d e c a d e s .  T h e  p r o c e d u r e  o u t l i n e d  i n  t h e  A P A  w o u l d  r e s u l t  
i n  a n  e x t r a o r d i n a r y  e x p e n s e .  T h e  A P A  p r o c e s s  r e q u i r e s  t h a t  a n  
o u t s i d e  h e a r i n g  o f f i c e r  b e  a s s i g n e d ,  a t  U n i v e r s i t y  e x p e n s e ,  t o  
h e a r  a n y  a n d  a l l  g r i e v a n c e s  t h a t  e m p l o y e e s  o r  s t u d e n t s  m a y  c h o o s e  
t o  b r i n g  f o r w a r d .  T h e  U n i v e r s i t y  s h o u l d  b e  t r e a t e d  l i k e  a l l  
o t h e r  a g e n c i e s  a n d  e m p l o y e r s  i n  t h e  s t a t e  a n d  s h o u l d  b e  a l l o w e d  
t o  p r o v i d e  i n t e r n a l  g r i e v a n c e  p r o c e s s e s  s u b j e c t  t o  t h e  d u e  
p r o c e s s  p r o v i s i o n s  o f  t h e  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s .
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University of Alaska
S t a t e w i d e  S y s t e m

H B  148 E x e m p t  U A  G r i e v a n c e  f r o m  A P A

In June 1991, the Alaska Supreme Court overturned a Superior Court 
decision and found that because the University of Alaska was not 
specifically excluded from the adjudication procedures of the Alaska 
Administrative Procedures Act (APA), it must implement grievance 
procedure's pursuant to APA, or "...seek a remedy from the legislature."

The APA adjudication procedures apply to boards and commissions listed 
in Sec. 44.62.330, in third party actions cealing with the granting or denying 
"...a right, authority, license, or privilege...." For instance, when an indivi­
dual is denied a real estate license, that person is entitled to a hearing before 
the Real Estate Commission through the process oc :ned in this statute.
The quasi-judicial proceedings included in the APA are not intended for 
employee or student grievances, but rather for what are essentially licensing 
decisions and disputes involving state boards and commissions.

The University was included in the APA in 1977 at a time when the Uni­
versity was facing intense legif lative criticism for its inability to ade­
quately account for its funds. The same bill included the University in the 

Fiscal Procedures Act provisions of AS 37.05 and the Executive Budget Act 
provisions of AS 37.07. The legislation stated that the administrative ad­
judication procedures w ould be applicable to the University of Alaska,
"excepc to the extent that its inclusion is inconsistent with the provisions of 
AS 14.40.", the statutes defining the authority and responsibilities of the 
Board of Regents and the president of the University of Alaska.

The record show s that legislators felt the constitutional and statutory 
provisions were sufficient to assure that the Board of Regents would retain 
their authority to manage all internal functions of the University, and this 
new legislation would effect only the fiscal management and accounta-

C O n t a c t : Wendy Redman
U A Statewide System  

463-3086/474-7582
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bility. The Supreme Court, however, did not consider legislative intent, 
and because the University is not specifically exempt from the APA 
adjudication provisions, and because the referenced statutory language in 
AS 14.40 does not specifically grant the Board the authority to establish 
grievance procedures, the Court directed the University to comply with 
the adjudication provisions set out in the APA or to seek the appropriate 
legislative action for clarification.

The University is seeking a dear exemption from the requirements in AS 
44.62.330(a)(45). The APA grievance procedures do not apply to any 
employee group in the state. Provisions in the state statutes covering 
collective bargaining require that grievance procedures be part of all 
collective bargaining contracts, and non-covered state employees are 
included in grievance procedures established within their specific 

agencies and departments.

Employee and student grievance procedures, which incorporate constitu­
tionally required due process protections, arc traditionally built around a 

process of peer review and consideration with appeal rights at several levels 

all the way to the President. The majority of University grievances are 
resolved at an early stage of review, and are done so at little or no cost to the 
grievant or to the University. The imposition of the APA procedures, 
however, will now impose a quasi-judicial proceeding on all University 
grievances, including the utilization of a formal hearing officer. The 

additional cost, complexity, and formality of the APA requirements are 
contradictory to the resolution of student and employee grievances, and are 

contradictory to the collegial approach that characterizes a University 

setting.

If this legislation is not passed, it is anticipated that the University 
will have to pay approximately $200,000 per year for hearing officers, and 

associated costs involved with this complex process.

A "grandfather" clause is included with the legislation that provides 
the APA procedures be utilized for all grievances filed prior to the final 

passage of this legislation.
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(007) ■165-3867 o r -165-2450 
FAX (907) 465-2029 
M ail Stop 3101

130 Seward Street, Suite 40(J 
Juneau, A laska 99801-2105

M E M O R A N D U M March 19, 1993

SUBJECT:

TO:

FROM:

Application of A.P.A to the University of Alaska - (HB 148)

Representative Gene Therriault

Michael F. Ford Jbfo j*  ■
Legislative Counsel

You have asked for my comments on correspondence from the University of Alaska 
Classified Employees Association regarding HB 148. Their contention is that removal 
of the University of Alaska from the provisions of the Administrative Procedures Act 
will result in University employees not being covered by the A.P.A. during a 
grievance proceeding. As explained in this memo that contention is only partially 
correct.

The effect of HB 148 is to amend the A.P.A. in a manner that removes the 
University of Alaska from the application of the provisions of that law. Under 
existing law, the grievance procedures contained in the A.P.A. apply to University 
employees, but only if those employees are not covered by a collective bargaining 
agreement. Grievances for University employees who are covered by a collective 
bargaining agreement are covered by the procedures adopted in the agreement and 
subject to the hearing procedures set out in 2 AAC 10.400 - 440. See AS 23.40.130 
and Alaska Community Colleges’ Fed’n of Teachers v. University of Alaska. 669 P.2d 
1299 (Alaska 1983).

Therefore, removing the University of Alaska from the A.P.A. also affects the 
grievance hearing process, but only for those employees of the University who are not 
covered by a collective bargaining agreement. McGrath v. University of Alaska, 813 
P.2d 1370 (Alaska 1991).

If I can be o.'? further assistance please contact me.

MFF:pl
93-217.plm

U^oot Hfrmo- i - 19-75



U n i v e r s i t y  o f  A l a s k a  C l a s s i f i e d  E m p l o y e e s  A s s o c i a t i o n  

A P E A / A F T  A nchorage C hapter

March 11, 1993

Representative Gene Therriault
State Capitol
Juneau, AIC 99801-1187

Honorable Representative Gene Therriault:

I am writing to you regarding HB 148, the University o f Alaska Exemption from the 
Administrative Procedures Act.

The UACEA urges you to strongly oppose this legislation.

The Administrative Procedures Act was created by the state legislature to ensure that 
those persons dealing with the state receive due process and fair treatment. HB 148 
excludes University o f  Alaska employees from that due process protection. N o justifiable 
policy reason has been presented to treat University employees as second class citizens — 
with rights inferior to the general public as well as other state employees.

The University's grievance process culminates with the UA President's decision. It does 
not allow for any third party review o f previous decisions and/or the President's decision 
for a violation of due process. Thereby does not ensure due process protections for 
employees. State employees covered by bargaining agreements are ensured o f due 
process through the right to arbitrate disputes and the body o f jurisprudence that has 
developed under this system.

It is UACEA's position that University employees should receive the same due process 
rights as other state employees, however, if  HB 148 is implemented it would create 
disparate treatment for one group o f state employees -- University employees. The 
University will argue that their existing grievance system works, however, if  HB 148 
passes there. will be no neutral and impartial third party review o f a violation o f due 
process under the University's grievance system.

Our organization, aware o f the fiscal decline in the University budget, firmly believes 
that it is imperative for a neutral and impartial party to review an adverse employment or 
personnel action that may arise from such budget reductions.

The Alaska Supreme Court addressed the issue o f the applicability o f the APA to a 
grievance in McGrath vs University o f Alaska. 813 p .2d 1370 (Alaska 1991). The 
Supreme Court held that the use o f the APA was appropriate and, in fact "... the 
University's academic freedom is strengthened, rather that undermined, by the existence 
o f a grievance procedure for adverse employment decisions which comports with the

□ Alaska Public Employees Association / American Federation of Teachers
. Alaska 99501 • 274-1688 or 1-800-478-9992

1689 C  St., Suite 204 • Anchorage, AK 99501



b a s i c  r e q u i r e m e n t s  o f  t h e  A P A  a n d  d u e  p r o c e s s . "  F u r t h e r m o r e ,  t h e  A l a s k a  S u p r e m e  
C o u r t  r e c e n t l y  r e i n f o r c e d  t h e  u s e  o f  t h e  A P A  t o  b e  a p p r o p r i a t e  f o r  a  g r i e v a n c e  i n  O d o m  
v s  U n i v e r s i t y  o f  A l a s k a .  O p i n i o n  3 9 2 5 ,  J a n u a r y  1 9 9 3 .

W e  r e s p e c t f u l l y  r e q u e s t  t h a t  y o u  d o  n o t  p e r m i t  t h e  u n d o i n g  o f  t h e s e  w e l l  r e a s o n e d  
d e c i s i o n s .  V o t e  a g a i n s t  H B  1 4 8 .

Thank you.

V i c e  P r e s i d e n t  
U A C E A  N o r t h e r n

D i a n e  G a r c i a  
V i c e  P r e s i d e n t  
U A C E A  S o u t h c e n t r a l
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Fairbanks
William R. Kauffman
Vico President and General Counsel

U n i v e r s i t y  o f  A l a s k a
Office of the General Counsel 

203 Butrovich Building 
Fairbanks, Alaska 99775-5320 

Office: (907)474-7259 
FAX: (907) 474-5574

J. Mark Neumayr 
Associate General Counsel
A n c h o r a g e

fean S. Sagan 
Associate General Counsel

TO:

FROM:

Representative Gene Therriault 

W illiam R. Kauffman, Vice Preside

DATE: March 8, 1993

RE: Applicability o f the Adjudication Provisions o f the Administrative 
Procedures Act, AS 44.62.330 - 44.62.630, to the University o f Alaska

This memorandum provides a synopsis o f the history associated with the University's 
inclusion in the administrative adjudication provisions o f the Administrative Procedures 
Act, AS 44.62.330 - 44.62.630 and the effects o f that inclusion on University operations. 
I believe i t  w ill become clear why the passage o f HB 1^8 is so crucial to the effective 
management o f the University.

The University was included in the Administrative Procedures Act (APA) in 1977 at a time 
when the University was facing intense legislative criticism for its' inability to adequately 
account fo r its funds. The same b ill included the University in the Fiscal Procedures Act 
provisions o f AS 37.05 and the Executive Budget Act provisions o f AS 37.07. The 
legislation provided that the administrative adjudication procedures would be applicable to 
the University o f Alaska "except to the extent that its inclusion is inconsistent w ith the 
provisions o f AS 14.40.", the statutes defining the authority and responsibilities o f the 
Board o f Regents and the president o f the University o f Alaska. The legislative record 
indicates little interest in the APA's applicability but instead reflects legislative interest in the 
fiscal regulations. In a memorandum to Senator Sackett responding to the Senator's 
request fo r a draft b ill that was to become SB 261, B illy  G. Berrier, Director o f the Legal 
Services Division, explained to Senator Sackett:

As you have requested, we have drawn an act relating to accounting 
and fiscal matters o f the University o f Alaska which has the effect o f 
providing that the accounting for the University w ill be done by the 
Department o f Administration and that all o f the fiscal controls ap­
plicable to any other unit o f government are applicable to the uni­
versity.

As you have instructed, this b ill does not impair in any way the manage­
ment function o f the university, except in the area of fiscal controls. This 
would not, for example, in any way infringe upon the powers of the board 
of regents in academic matters, in matters relating to selection, retention 
or dismissal o f faculty and other employees, in matters relating to admis­
sion o f students, or curriculum or in matters relating to management o f 
university property, except o f course, as limited by amounts appropriated 
and available for expenditure.

^  (n h cJu ji iW ir  a v-nO msam



Thus, it was never Senator Sackett's intent, in proposing Senate B ill 261 in the first 
instance, to intrude into the internal management o f the University in any way other than in 
fiscal conL jIs .

When SB 261 was first discussed on April 13, 1977, Senator Holman, then chair o f the 
Legislative Budget and Audit Committee, spoke almost entirely about the financial 
problems o f the University and the need for legislation to require the University to conform 
to accounting and budgetary practices o f those o f other state agencies. As the b ill was 
discussed during committee hearings and floor sessions, the record indicates considerable 
concern that there be no interference with the Board's power to manage and govern the 
internal affairs o f the University. As you w ill see below, however, the legislative history 
and intent were not considered relevant by the Supreme Court. The court's decision, put 
simply, is that because the University is not specifically excluded from the adjudication 
provisions o f the APA, their internal review procedures must comply with the adjudication 
provisions set out in the APA. The effect of this ruling has been to dismantle the internal 
peer-review grievance procedures that have been in place at the University for decades and 
to require the implementation o f costly and cumbersome procedures requiring the use of 
expensive outside hearing officers, and a complex hearing process that was never intended 
for employee or student grievances.

In reviewing the adjudication provisions of the APA (Attachment #1), it is noteworthy that 
those agencies to which the adjudication provisions are applicable by provision o f AS 
44.62.330, 27 are essentially occupational licensing entities. Seven relate to what I 
characterize as health and safety issues such as the "Department o f Health and Social 
Services, under AS 47.35, relating to Boarding and Foster Homes for Children" (AS 
44.62.330(a)(24)) and seven other entities such as the Alaska Public Offices Commission 
(AS 44.62.330(a)(39)), and the Department o f Transportation and Public Facilities "as to 
functions relating to aeronautics and communications" (AS 44.62.330(a)(16)). The last 
category also includes the University o f Alaska in the global manner referenced at the 
outset. Frankly, I  can find no application o f the administrative adjudication procedures to 
any other entity with the same breadth as the university's provision.

I t  was not until 1987 that the University was first viewed by a court to fa ll w ith in the 
administrative adjudication provisions o f the Administrative Procedures Act. In the case of 
Aden v. University o f  Alaska, Third Judicial D istrict Superior Court Judge Douglas J. 
Serdahely ordered the University to grant a faculty member whose contract had not been 
renewed a grievance hearing under procedures modified to comport with the elements of 
the APA. Please note the issue before Judge Serdahely was the decision o f the University 
to not reappoint a person whose appointment with the University had expired. I t  was not a 
case o f terminating or firing someone in the middle o f an appointment or in breaking 
tenure. Instead, it  was for a person who basically had no vested property right in 
continued employment. As a result o f the decision, a modified APA hearing was held and 
the hearing panel found against Ms. Aden. She appealed to the superior court and the 
appeal was dismissed on December 15, 1989. The cost to the University for the APA 
hearing was approximately $44,000 for the University's attorney and the hearing officer. 
Despite Judge Serdahely's decision, the University continued to use its established 
grievance procedure for the resolution of disputes in ail other cases.

Subsequently, as a result o f the restructuring of the University, two ACCFT union leaders 
filed a grievance in 1987 contesting the academic rank and tenure status o f approximately 
130 persons who received transfer opportunities to the restructured University o f Alaska.
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As a part o f their grievance, they asserted the applicability of the APA to the university's 
grievance procedure. This matter was litigated initially in the superior court in Anchorage. 
While Judge Brian Shortell was first inclined to rule for Messrs. McGrath and Mohr, Judge 
Shortell was convinced by the university's review o f the legislative history as researched 
by Juneau attorneys Avrum Gross and Susan Burke that the legislature did not intend for 
the provision to be applicable to the University in the manner suggested by the plaintiffs. 
Hence, the superior court granted the university's motion for summary judgment. On June 
21, 1991, the Alaska Supreme Court reversed Judge Shortell in the case o f McGrath and 
Mohrv. University o f Alaska (Attachment #2). Notwithstanding the legislative history, the 
arguments o f the University that such a procedure is inconsistent with the Board o f 
Regents' independent authority to manage and govern the internal affairs o f the University 
and the President's statutory authority with respect to employees, the court concluded that it 
found nothing in the provisions o f AS 14.40 which are inconsistent with the application o f 
the adjudicative procedures. The University also argued that neither state employees in the 
non-exempt service nor state employees covered by the Public Employment Relations Act 
are covered by the APA procedures for grievances, and therefore suggested that the 
legislature intended University employees to have the same rights as state and other public 
employees in personnel matters. The court, however, concluded that University employees 
are exempt from the State Personnel Act under AS 39.25.110(5). In conclusion, the court 
quoted w ith favor Judge Serdahely's decision in Aden when he said "[u ltim a te ly , i f  
Defendant seeks to be exempted from the workings o f the APA, it must seek such remedy 
from the Legislature, not this Court." As a result o f the McGrath decision, the University 
o f Alaska on September 10, 1991, amended its grievance procedure to incorporate the 
administrative adjudication procedures o f the APA. Since that time, the University has 
concluded one hearing concerning the decision to not grant tenure, settled one academic 
promotion case, has two promotion cases pending, held one hearing on a nonretention, and 
has approximately seven other pending matters involving the APA hearing procedures. 
Curiously enough, the grievance that gave rise to the case was withdrawn by Messrs. 
McGrath and Mohr after the University reached a collecuve bargaining agreement with the 
Alaska Community Colleges Federation o f Teachers, AFL-CIO, o f which McGrath and 
Mohr are officers.

The application o f the administrative adjudication provisions has now taken another turn. 
A t the conclusion o f the 1991-92 academic year, administration officials at the University 
of Alaska Anchorage had concerns about the conduct of faculty member Rose Odum. The 
dean advised Dr. Odum that her conduct was unprofessional and could result in her 
termination. A  hearing was held before a panel o f faculty and administrators to determine 
what, i f  any, action should be taken with respect to Dr. Odum. Dr. Odum appeared and 
was assisted, but not represented by counsel, in a proceeding which lasted over two days 
and included approximately 18 hours o f testimony. The committee made a number o f 
findings that Dr. Odum had engaged in unprofessional conduct and recommended that a 
letter o f reprimand be placed in Dr. Odum’s personnel file and that a plan o f remediation be 
formulated. The dean, however, on receiving the recommendations o f the committee, 
determined that Dr. Odum should be terminated. Subsequently, Ms. Odum sought a 
prelim inary injunction against the termination in the superior court. The university 
contended that Ms. Odum was obligated to exhaust her administrative remedy which 
included an opportunity for a grievance hearing incorporating the administrative 
adjudication provisions o f the APA in the university's grievance procedure. Ms. Odum, 
however, contended that procedure must be afforded before the termination decision. After 
the superior court denied the motion for the injunction. Dr. Odum petitioned the supreme 
court for review. The Alaska Supreme Court accepted the appeal on the question o f

3



whether there is a right under the Alaska Constitution to have representation by counsel in a 
pre-termination hearing and whether the administrative adjudication provisions o f the APA 
must be afforded at the pre-termination hearing level, as opposed to a post-termination 
proceeding. On January 29, 1993, the suprr =*. court answered the second question in the 
affirmative (Attachment #3)..

The significance o f Gdum is that the court has interpreted AS 44.62.360 as requiring a 
hearing before the termination even i f  provision is made for the same process after the 
termination. When this application is then read in light o f the language o f AS 44.62.360, 
the true magnitude of the problem comes into light: an APA hearing is required before any 
action is taken to, paraphrasing the statute, revoke, suspend, lim it or condition a "right, 
authority, license or privilege." An ^ ? A  bearing is required before the University can 
"lim it or condition" a "privilege." It is that simple.

One point that is absolutely critical to remember in the consideration o f the applicability of 
the APA to the University is that this is not a question o f denial o f an individual’s right to 
due process under the United States or the Alaska Constitutions. Those rights are 
guaranteed by these documents and I am confident that die University’s procedures, absent 
the APA's adjudication provisions, meet all constitutional requirements for due process. 
Those rights are secured and the University faces liab ility  for fa iling to afford those 
protected rights. O f course, please also remember that "due process" does not describe 
some fixed bundle o f rights. Instead, it is simply that process which is due under the 
circumstances when the various interests are considered. Hence, all other things being 
equal, there is more process due in the case o f the termination of a person for cause and in 
the case o f putting a student on disciplinary probation. Instead, the APA is a statutory 
definition o f the process which is due with no distinction whatsoever from top to bottom.

During the 1992 legislative session, bills were introduced in each house o f the Alaska 
Legislature to exempt the University o f Alaska from the administrative adjudication 
procedures o f the Alaska Administrative Procedures Act. Those measures, in the form of 
HB 549 and SB 441, were not passed during the last session, largely because o f the 
pressure exerted by the Alaska Community Colleges' Federation o f Teachers and the 
AFL/CIO  to block any University legislative initiatives until such time as a resolution o f 
labor disputes was reached with the ACCFT. That resolution has now been achieved and 
the ACCFT has indicated no objection to the legislation.

The ability o f the University o f Alaska to make decisions concerning its internal affairs in a 
timely fashion is critical to the successful operation o f this enterprise. The University is 
bound by the United States and Alaska Constitutions to provide due process. The 
administrative adjudication provisions o f the APA were not intended to affect the 
University's operations. They have: drastically. The supreme court on two occasions has 
said that re lie f must come from the legislature. I seek your support in this effort to secure 
that relief.



P u b l i s h e d  b y  I n f o r m
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I .  FACTS AND PROCEEDINGS

T h e  U n i v e r s i t y  o f  A l a s k a  ( " U n i v e r s i t y " )  i s  a  s t a t e w i d e  

i n s t i t u t i o n  w h i c h  o p e r a t e s  b o t h  f o u r - y e a r  u n i v e r s i t i e s  a n d  

c o m m u n i t y  c o l l e g e s .  I n  1 9 8 7 ,  t h e  U n i v e r s i t y  u n d e r t o o k  a



system -wide  r e s t r u c t u r i n g  and e l im in a te d  t h e  s e p a r a t e  

a d m i n i s t r a t i o n  o f  th e  community c o l l e g e s .  P r e v io u s ly ,  t h e  f a c u l t y  

a t  t h e  community c o l l e g e s  had been r e p r e s e n t e d  by t h e  Alaska 

Community C o l l e g e s '  F e d e r a t io n  of T eachers ,  Local 2404, and covered 

by a c o l l e c t i v e  b a r g a in in g  agreement .  This  agreement had no rank 

o r  t e n u r e  p r o v i s i o n s .  A f t e r  t h e  r e s t r u c t u r i n g ,  th e  community 

c o l l e g e s '  f a c u l t y  was o f f e r e d  an o p p o r tu n i ty  t o  t r a n s f e r  t o  th e  

combined f a c u l t y  o f  t h e  U n i v e r s i t y  o f  A laska .  In  t h e  combined 

f a c u l t y ,  t h e  community c o l l e g e  f a c u l t y  would n o t  have union 

r e p r e s e n t a t i o n  and th e  employees would be s u b j e c t  t o  th e  same rank 

and t e n u r e  sys tem  as  t h e i r  c o l l e a g u e s  a t  t h e  U n iv e r s i t y  of  A laska.

A l l  members of  t h e  community c o l l e g e s '  f a c u l t y  were 

o f f e r e d  an o p p o r t u n i t y  t o  t r a n s f e r  t o  t h e  combined f a c u l t y ,  and 

a l l  b u t  one a c c e p te d .  The U n i v e r s i t y ' s  Board of  Regents adopted 

a p o l i c y  " t o  p ro v id e  t h e  g u i d e l i n e s  f o r  f a c u l t y  appoin tm ent,  

t e n u r e ,  academic r a n k s ,  and s a l a r y  f o r  f a c u l t y  in  t h e  t r a n s i t i o n . "  

The p o l i c y  p ro v id e d  t h a t  former f u l l - t i m e  community c o l l e g e  f a c u l t y  

w i th  seven  f u l l  y e a r s  o f  s e r v i c e  were e l i g i b l e  t o  r e c e i v e  t e n u r e ;  

t h o s e  w i th  f o u r  t o  s i x  y e a r s  were e l i g i b l e  t o  r e c e i v e  tw o-year  

c o n t r a c t s ;  and t h o s e  w i th  fewer y e a r s  o f  s e r v i c e  were e l i g i b l e  to  

r e c e i v e  o n e - y e a r  c o n t r a c t s .  No former community c o l l e g e  f a c u l t y  

member was o f f e r e d  a f u l l - p r o f e s s o r s h i p ;  t h e  h i g h e s t  rank  o f f e r e d  

was a s s o c i a t e  p r o f e s s o r .

Many community c o l l e g e  f a c u l t y  members were d i s s a t i s f i e d  

w i th  t h e i r  ranX and t e n u r e  a s s ig n m e n ts .  A s s o c ia t e  P r o f e s s o r  Don 

Mohr, a s  a r e p r e s e n t a t i v e  of  t h e  community c o l l e g e s '  f a c u l t y  un ion ,
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f i l e d  an in fo rm al  g r iev a n ce  on b e h a l f  of f a c u l t y  members who 

claimed t h a t  th ey  were wrongly denied t e n u r e .  S i m i l a r l y ,  A sso c ia te  

P ro f e s s o r  Ralph McGrath req u es ted  a change in th e  rank  as s ignm en ts .  

T h e r e a f t e r ,  t h e  two p r o f e s s o r s  f i l e d  a formal g r ie v a n c e  on b eh a l f  

of  them selves  and s e v e n ty - t h r e e  o th e r  former community c o l l e g e  

f a c u l t y  members.

At t h e  t im e Mohr and McGrath f i l e d  t h e i r  i n i t i a l  

co m p la in ts ,  t h e  U n iv e r s i t y  of  A la s k a ' s  a d m i n i s t r a t i o n  had no t  y e t  

e s t a b l i s h e d  g r i e v a n c e  p rocedu res  f o r  th e  newly i n t e g r a t e d  

i n s t i t u t i o n .  The Anchorage campus c h a n c e l lo r  adopted  an in t e r i m  

g r ie v a n c e  p ro ced u re ,  which m ir ro red  th e  p ro ced u res  p r e v io u s l y  used 

by th e  Anchorage campus. The c h a n c e l lo r  then  ap po in ted  an in te r im  

g r ie v a n ce  c o u n c i l  ( " co u n c i l" )  to  implement th e  i n t e r i m  p ro c ed u re s .

The c o u n c i l  conducted a p r e l im in a ry  i n v e s t i g a t i o n  and 

de term ined  t h a t  a g r iev a n ce  h e a r in g  should  proceed .  A d d i t i o n a l ly ,  

th e  c o u n c i l  recommended t h a t  t h e  U n iv e r s i t y  h o ld  t h i i  formal 

g r ie v a n c e  h e a r in g  in  accordance  with t h e  p r o v i s io n s  o f  A la s k a ' s  

A d m in is t r a t iv e  P rocedure  Act ("APA"), AS 4 4 .6 2 .3 3 0 - . 650.

However, t h e  p r e s i d e n t  of t h e  U n iv e r s i t y  r e j e c t e d  the  

c o u n c i l ' s  recommendation t h a t  th e  g r ie v a n c e  be p rocessed  in 

accordance  w i th  t h e  ATA. I n s t e a d ,  i t  was de te rm ined  t h a t  the  

g r ie v a n c e  would be p ro c e s sed  under t h e  Board of  R egen ts '  P o l ic y ,  

see  04 .04 .01  (June 4, 1987), and th e  i n t e r i m  g r ie v a n c e  p ro ced u re s .  

Under t h e  Board o f  R eg en ts '  p o l i c y ,  t h e  c o u n c i l  was r e q u i r e d  to 

recommend d i s m i s s a l  o r  ho ld  a h e a r in g  on th e  g r ie v a n c e  w i th in  

t h i r t y  days o f  i t s  f i l i n g ,  and then  forward  a recommendation to  the



c h a n c e l l o r  f o r  d e c i s i o n .  The c h a n c e l l o r ' s  d e c i s i o n  was then  

a p p e a l a b l e  t o  t h e  p r e s i d e n t .

The c o u n c i l  n o t i f i e d  McGrath and Mohr t h a t  i t  was ready 

t o  go forw ard  w i th  t h e  h e a r i n g  and t h a t  p ro ced u res  would no t  be 

governed by t h e  APA. R a th e r  th a n  p roceed ing  w ith  t h e  h ea r in g  

b e f o r e  t h e  c o u n c i l ,  McGrath and Mohr then  f i l e d  a com pla in t  in  

s u p e r i o r  c o u r t ,  s e e k in g  a d e c l a r a t o r y  judgment and mandatory 

i n j u n c t i o n  t o  r e q u i r e  t h e  U n iv e r s i t y  to  conduct  th e  g r ie v a n ce  

h e a r i n g  under  t h e  APA. They contended t h a t  t h e  APA p rocedu res  were 

r e q u i r e d  and t h a t  t h e  con tem pla ted  g r iev an ce  p ro ced u res  den ied  them 

due p r o c e s s .

T h e r e a f t e r ,  t h e  p l a i n t i f f s  and th e  U n iv e r s i t y  f i l e d  

m otions  f o r  summary judgment.  The s u p e r io r  c o u r t  h e ld  t h a t  t h e  APA 

d id  n o t  app ly  t o  t h e  g r i e v a n c e  p roceed ings  in  t h e  i n s t a n t  c a s e . 1

I I .  DISCUSSION

A. Do t h e  p r o v i s i o n s  o f  th e  APA govern t h e  g r ie v a n c e
p ro c e e d in g s  in  t h i s  c a s e ?

A r t i c l e  8 o f  t h e  APA d e a l s  w i th  a d m i n i s t r a t i v e  

a d j u d i c a t i o n .  AS 4 4 .6 2 .3 3 0 (a )  p ro v id e s ,  in  p a r t ,  t h a t  " [ t ] h e  

p ro c e d u re  o f  t h e  s t a t e  b o a rd s ,  commissions, and o f f i c e r s  l i s t e d  in  

t h i s  s u b s e c t i o n  . . . s h a l l  be conducted under  AS 4 4 .6 2 .3 3 0 -

1, Summary judgment was g ra n te d  in  t h i s  c a se  on t h e  b a s i s  of 
s t i p u l a t e d  f a c t s  and e x h i b i t s .  Us novo rev iew  i s  t h e  a p p l i c a b l e  
s t a n d a r d  o f  r ev iew  on an ap p e a l  from a g r a n t  o f  summary judgment.  
K o l lodae  v. S t a t e . 757 P . 2d 1028, 1032 (Alaska 1988).  There i s  no 
genu ine  i s s u e  o f  m a t e r i a l  f a c t ;  r a t h e r ,  t h i s  appea l  concerns  
s t a t u t o r y  i n t e r p r e t a t i o n ,  which in v o lv e s  our  own independent  
judgment.  W a l le r  v. R ic h a rd s o n , 757 P . 2d 1036, 1039 n .4  (Alaska 
1988) .
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2. The U n iv e r s i t y  emphasizes t h a t  th e  s u p e r i o r  c o u r t  
reaso n ed ,  i n  p a r t ,  as  fo l lo w s  in  r e ac h in g  i t s  d e c i s i o n :

(1) AS 4 4 .6 2 .3 3 0 ( a ) (45) r e q u i r e s  t h e  
U n iv e r s i t y  t o  comply w i th  th e  p ro c ed u ra l  
r eq u i re m e n ts  o f  t h e  APA "ex cep t  t o  th e  e x t e n t  
t h a t  [ th e  APA's] i n c l u s i o n  i s  i n c o n s i s t e n t  
w i th  t h a  p r o v i s i o n s  of  AS 1 4 .4 0 ;"  (2) AS 14.40 
s p e c i f i c a l l y  a u t h o r i z e s  th e  Board t o  "adop t  
r e a s o n a b le  r u l e s ,  o r d e r s  and p la n s  . . . f o r  
t h e  good government o f  t h e  U n i v e r s i t y ; "  (3) 
t h e  Alaska L e g i s l a t u r e  d id  n o t  in ten d  th e  
U n i v e r s i t y  t o  be r e q u i r e d  by law to  conduct  
t h e  APA g r ie v a n c e  p ro ced u res  i f  t h e  U n iv e r s i t y  
were t o  adop t  v a l i d ,  ad e q u a te ,  and f a i r  
g r i e v a n c e  p ro ced u res  of  i t s  own; (4) under  AS 
1 4 .4 0 .1 7 0 ( b ) ( 1 ) ,  g r ie v a n c e  p ro ced u res  adopted  
by t h e  Board need only  be " reasonab le . ,"  and 
t h e  p ro ced u res  i n s t i t u t e d  by t h e  U n iv e r s i t y  
meet t h i s  t e s t  o f  r e a s o n a b le n e s s ;  and (5) t o  
t h e  e x t e n t  t h a t  t h e  APA would r e q u i r e  t h e  
U n i v e r s i t y  t o  h o ld  s u b s t a n t i a l l y  more 
e x t e n s i v e ,  t im e consuming, and expens ive  
p ro c ed u re s  th an  would be r e q u i r e d  under  t h e  
v a l i d l y  adop ted  and r e a s o n a b le  U n iv e r s i t y  
g r i e v a n c e  p ro c e d u re s ,  a p p l i c a t i o n  of  t h e  APA 
would be i n c o n s i s t e n t  w i th  AS 1 4 .4 0 .1 7 0 ( b ) (1 ) .
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44 .62 .630 .  This  p rocedu re ,  i n c lu d in g ,  bu t  not  l i m i t e d  to  , . .

conduct  o f  h e a r in g s  . . . s h a l l  be governed by t h i s  c h a p te r .  . .

AS 4 4 .6 2 .3 3 0 ( a ) (45) l i s t s  t h e  U n iv e r s i t y  of Alaska as a covered  

e n t i t y ,  w i th  th e  p ro v is o  " e x c e p t  to  t h e  e x t e n t  t h a t  i t s  i n c l u s i o n  

i s  i n c o n s i s t e n t  w i th  t h e  p r o v i s i o n s  o f  AS 1 4 .40 ."

McGrath and Mohr a rgue  t h a t  AS 4 4 .62 .330 (a )  (45) mandates 

t h a t  t h e i r  g r i e v a n c e s  be p ro c e s se d  in  accordance  w i th  p ro ced u res  

c a l l e d  f o r  by th e  APA. The U n iv e r s i t y  advances numerous arguments 

in  s u p p o r t  o f  t h e  s u p e r i o r  c o u r t ' s  g r a n t  of  summary judgment and 

i t s  h o ld in g  t h a t  t h e  APA i s  i n a p p l i c a b l e  t o  th e  p ro ceed in g s  in

q u e s t i o n . 2 Mor«» p a r t i c u l a r l y ,  th e  U n iv e r s i t y  con tends  t h a t  th e

l e g i s l a t i v e  h i s t o r y  of  AS 44 .62 .330 (a )  d em o n s t ra te s  t h a t  th e



l e g i s l a t u r e  never  in ten d ed  to  i n t e r f e r e  w i th  th e  Board of R egen ts '  

independen t  power t o  manage and govern t h e  i n t e r n a l  a f f a i r s  o f  th e  

U n i v e r s i t y ;  t h a t  t h e  U n i v e r s i t y ' s  g r i e v a n c e  p rocedu res  a re  

r e a s o n a b le ;  t h a t  a p p l i c a t i o n  of  t h e  APA to  t h e  U n i v e r s i t y ' s  

g r i e v a n c e  p ro cee d in g s  would be i n c o n s i s t e n t  w ith  AS 14.40; t h a t  the  

APA by i t s  ve ry  n a t u r e  does n o t  apply  in  t h e  c i rc u m s ta n ces  of  t h i s  

c a s e ;  t h a t  g r ie v a n c e  p ro ced u res  a re  n o t  "p rocedu res"  w i th in  AS 

44 .62 .33C; t h a t  t h e  APA only  a p p l i e s  t o  " a d j u d i c a t i v e  f a c t s "  not 

t o  " l e g i s l a t i v e  f a c t s ; "  and t h a t  th e  s t a t u t o r y  framework governing 

p e r so n n e l  m a t t e r s  f o r  s t a t e  ag e n c ie s  and o th e r  p u b l i c  employees 

shows t h a t  t h e  APA does no t  app ly  t o  t h e  U n i v e r s i t y ' s  g r ie v a n ce  

p ro c e d u re s .

We have reviewed a l l  of t h e  U n i v e r s i t y ' s  c o n te n t io n s  

l i s t e d  above and conc lude  t h a t  th ey  should  be r e j e c t e d .  T h e re fo re ,  

t h e  APA's p ro c e d u re s  must govern any g r ie v a n c e  h e a r in g s  in  th e  case  

a t  b a r .

( i )  &RF»U<afalUtY th e  h ? h

As n o ted  a t  t h e  o u t s e t ,  AS 4 4 . 6 2 . 3 3 0 - . 630 governs the  

a d j u d i c a t i v e  p ro c e d u re s  o f  t h e  U n iv e r s i t y  " e x c e p t  t o  the  e x t e n t  

t h a t  i t s  i n c l u s i o n  i s  i n c o n s i s t e n t  w i th  t h e  p r o v i s i o n s  of  AS 

1 4 .4 0 . "  AS 4 4 . 6 2 . 3 3 0 ( a ) (45) .  The U n i v e r s i t y  n o te s  t h a t  under  AS 

1 4 .4 0 .1 7 0 ( b ) ( 1 ) ,  t h e  Board o f  Regents may "adop t  r e a s o n a b le  r u l e s ,  

o r d e r s  and p la n s  . . . f o r  th e  good government of  t ’.a 

u n i v e r s i t y .  . . . "  The U n iv e r s i t y  then  a rg u e s  t h a t  s in c e  i t s  r u l e s  

govern ing  g r i e v a n c e  p ro ced u res  a r e  r e a s o n a b le ,  an a p p l i c a t i o n  of
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t h e  APA p ro ced u res  t o  i t s  g r iev an ce  p ro cee d in g s  would be

i n c o n s i s t e n t  w i th  t h e  a u t h o r i t y  of  th e  Board to  manage the  

U n i v e r s i t y .  More s p e c i f i c a l l y ,  the  U n iv e r s i t y  con tends  t h a t  the  

APA p ro ced u re s  a r e  i n c o n s i s t e n t  w i th  AS 14.40 because  they  a re  

more e x t e n s i v e  and c o s t l y  than  i t s  own r e a s o n a b le  g r iev an ce  

p ro c e d u re s ,  and t h e r e f o r e  they  a re  p r e c lu d e d  under AS 

4 4 .6 2 . 3 3 0 ( a ) (45) .

We t h i n k  t h e s e  c o n t e n t i o n s  a r e  a d e q u a te ly  and c o r r e c t l y  

answered by Judge S e r d a h e l y ' s  op in ion  Aden v. U n i v e r s i t y  of A laska . 

No. 3AN-85-17179 C i v i l  (Alaska S u p e r . ,  Feb. 2, 1987).  In  r e j e c t i n g  

c o n t e n t i o n s  s i m i l a r  t o  t h o s e  advanced by t h e  U n iv e r s i t y  in  the  

i n s t a n t  c a s e ,  Judge S e rd ah e ly  he ld  t h e  fo l lo w in g :

The Cour t  co n c lu d es  t h a t  AS 44.62 .330  seq .  
dees  app ly  t o  Defendant U n iv e r s i t y  o f  Alaska 
and t h a t  D e fe n d a n t ' s  g r i e v a n c e  p ro ceed in g s  
must comply w i th  t h e  p r o v i s io n s  of  such Act.

In  so  r u l i n g ,  th e  Court n o te s  t h a t  on i t s  
f a c e ,  t h e  APA a p p l i e s  t o  Defendant U n iv e r s i t y  
of  A lask a .  AS 44 .62 .330(45)  [ s i c ]  e x p r e s s ly  
p ro v id e s  t h a t  t h e  p r o v i s io n s  of  t h e  Act apply  
t o  t h e  " U n i v e r s i t y  of Alaska,  ex c ep t  t o  t h e  
e x t e n t  t h a t  i t s  i n c l u s i o n  i s  i n c o n s i s t e n t  w i th  
t h e  p r o v i s i o n s  o f  AS 1 4 .4 0 ."  Having reviewed 
t h e  p r o v i s i o n s  o f  AS 14 .40 ,  p a r t i c u l a r l y  
i n c l u d i n g  t h e  powers and d u t i e s  o f  t h e  
U n i v e r s i t y  P r e s i d e n t  as  d e f in e d  in  AS 
1 4 .4 0 .2 1 0 - .2 2 0 ,  t h e  Court conc ludes  t h a t  t h e r e  
i s  n o th in g  i n c o n s i s t e n t  between such 
p r o v i s i o n s  and th e  APA. C l e a r l y ,  t h e  
P r e s i d e n t ' s  power to  a p p o in t  p r o f e s s o r s  and 
a s s i s t a n t s ,  and t o  d e f in e  and s u p e r v i s e  t h e  
d u t i e s  o f  such p e r s o n s ,  a r e  n o t  i n c o n s i s t e n t  
w i th  t h e  APA h e a r in g  p rocedu re  which i s  
d e s ig n ed  t o  g u a r a n t e e  due p ro c e s s  t o  p e r so n s  
a d v e r s e l y  a f f e c t e d  by a d m i n i s t r a t i v e  a c t i o n ,  
such as  a d v e rs e  employment o r  p e r s o n n e l  
a c t i o n .



( i i )  Does the..APft_qoyern iD-tra-agencv adj u d i c a t i o n s ,  s u c h  

as  employee g r ie v a n ce h e a r i n g s ?

Three arguments advanced by th e  U n iv e r s i t y  of  Alaska 

converge h e r e .  The U n iv e r s i t y  contends  t h a t  t h e  s t a t u t o r y  

framework g o v e rn in g  p e r s o n n e l  m a t te r s  f o r  s t a t e  ag e n c ie s  and p u b l ic  

employees shows t h a t  t h e  APA does no t  apply t o  U n iv e r s i t y  g r iev a n ce  

p ro ce e d in g s ;  t h a t  g r i e v a n c e  p rocedu res  a r e  n o t  p ro ced u res  w i th in  

AS 4 4 .62 .330 ;  and t h a t  t h e  APA a p p l i e s  only  t o  a d j u d i c a t i v e  f a c t s ,  

no t  l e g i s l a t i v e  f a c t s .

The U n iv e r s i t y  c o r r e c t l y  obse rves  t h a t  t h e  S ta t e  

P e rsonne l  Act,  AS 3 9 . 2 5 . 0 1 0 - . 2 2 0 , "governs p e r so n n e l  m a t t e r s  fo r  

a l l  s t a t e  employees in  non-exempt s e r v i c e  p o s i t i o n s . "  AS 

3 9 . 2 5 . 0 9 0 .  N e i t h e r  th o s e  s t a t e  employees in  non-exempt s e r v i c e  

p o s i t i o n s  nor s t a t e  employees covered by th e  P u b l ic  Employment 

R e la t io n s  Act ("PERA"), AS 2 3 . 4 0 . 0 7 0 - . 2 6 0 ,  a r e  covered by t h e  APA 

p ro ced u res  when g r i e v a n c e  p roceed ings  a r e  i m p l i c a t e d . 3 T h e re fo re ,  

t h e  U n iv e r s i t y  co n c lu d es  t h a t  th e  " th e  L e g i s l a t u r e  in tended

3. The p e r s o n n e l  d i v i s i o n  of th e  Department o f  A d m in is t r a t io n  
a d m in i s t e r s  t h e  S t a t e  P e r so n n e l  Act. AS 39 .25 .030 .  The la b o r  
r e l a t i o n s  agency a d m i n i s t e r s  PERA. AS 23 .40 .090 ;  AS 23.40 . : .70 .  
N e i th e r  o f  t h e s e  a g e n c ie s  a r e  enumerated under  t h e  APA. AS 
4 4 .6 2 .3 3 0 ( a ) .  However, h e a r in g s  conducted p u r s u a n t  t o  e i t h e r  of 
t h e s e  s t a t u t e s  c o n t a i n  c o n s id e r a b l e  p ro c e d u ra l  p r o t e c t i o n s .  See 
AS 3 9 .2 5 .1 7 0 - .1 7 6 ;  2 AAC 1 0 .400 - .440 .  PERA a p p l i e s  t o  th e
U n i v e r s i t y  when t h e  U n iv e r s i t y  has a c o l l e c t i v e  b a rg a in in g  
agreement .  £ft£ A laska  Community C o l le g e s / Fed 'n  of  Teachers  v. 
U n iv e r s i t y  o f  A la s k a . 669 P . 2d 1299 (Alaska 1983).  Hearings  
conducted  under  t h a t  agreement would be conducted  p u r s u a n t  t o  2 AAC 
1 0 .4 0 0 - .4 4 0 .  The U n i v e r s i t y  conc ludes  t h a t  where no c o l l e c t i v e  
b a r g a in in g  agreem ent  e x i s t s ,  h e a r in g s  should  be conducted  p u r s u a n t  
t o  i n t e r n a l  p o l i c y .  We th in k  a more l o g i c a l  c o n c lu s io n  i s  t h a t  
where no c o l l e c t i v e  b a r g a i n in g  agreement e x i s t s ,  h e a r in g s  shou ld  
be conducted  p u r s u a n t  t o  t h e  APA.



U n iv e r s i t y  employees t c  have only  the  same r i g h t s  as  s t a t e  and 

o t h e r  p u b l i c  employees in  p e r so n n e l  m a t t e r s .  . . . "

U n i v e r s i t y  employees,  however, a r e  exempt from th e  S t a t e  

P e rso n n e l  Act .  AS 3 9 .2 5 .1 1 0 ( 5 ) .  Thus, they  do n o t  r e c e iv e  th e  

p r o t e c t i o n  of  g r i e v a n c e  r u l e s  promulgated by th e  D i r e c to r  of 

P e r so n n e l  under  AS 3 9 .2 5 .1 5 0 (1 6 ) .  Consequent ly ,  t h e  e x c lu s io n  of 

o t h e r  s t a t e  p e r s o n n e l  from t h e  APA does n o t ,  i n  our view, 

c o n c l u s i v e l y  d em o n s t ra te  t h a t  U n iv e r s i t y  p e r so n n e l  should  be 

s i m i l a r l y  exc luded .

The U n iv e r s i t y  r e l i e s  on two s t a t u t e s  in  su p p o r t  o f  i t s  

argument t h a t  i n t r a - a g e n c y  g r ie v a n c e  p roceed ings  a r e  no t  th e  type  

of  p ro c ee d in g s  meant t o  be in c lu d ed  w i th in  AS 44 .62 .330 .  F i r s t ,  

t h e  APA's d e f i n i t i o n  o f  " r e g u l a t i o n "  exc ludes  any th ing  which 

" r e l a t e s  o n ly  t o  t h e  i n t e r n a l  management o f  a s t a t e  agency ."  AS 

4 4 . 6 2 . 6 4 0 ( a ) ( 3 ) .  Second, t h e  S t a t e  P e rso n n e l  Act e s t a b l i s h e s  

p ro ced u res  f o r  amendment of  p e rso n n e l  r u l e s  a f f e c t i n g  non-exempt 

s t a t e  employees.  AS 39 .2 5 .1 4 0 .  S u b sec t io n  (e) o f  t h i s  s e c t i o n  

s t a t e s ,  " [ t ] h e  r u l e s  adop ted  under t h i s  c h a p te r  r e l a t e  t o  th e  

i n t e r n a l  management o f  s t a t e  ag en c ie s  and t h e i r  ad o p t io n  i s  no t  

s u b j e c t  t o  t h e  A d m in i s t r a t i v e  P rocedure  A c t ."  While t h e  S t a t e  

P e r s o n n e l  Act does n o t  app ly  t o  U n iv e r s i t y  employees, th e  

U n i v e r s i t y  a r g u e s ,  by ana logy ,  t h a t  a b l a n k e t  l e g i s l a t i v e  i n t e n t  

e x i s t s  n o t  t o  have th e  APA apply  t o  employment m a t t e r s .

We b e l i e v e  t h e s e  arguments a r e  fundam enta l ly  f lawed. 

Both s t a t u t e s  r e f e r  t o  t h e  a p p l i c a t i o n  of  t h e  APA t o  an a g e n c y 's  

ru lem aking  a u t h o r i t y ,  i . e .  t h e  adop t ion  o f  r u l e s .  N e i th e r  s t a t u t e



a p p l i e s  t o  an a g e n c y ' s  a d j u d i c a t o r y  f u n c t io n s ,  i f  a d j u d i c a t i o n  and 

ru lem aking  were c o e x te n s iv e ,  th e s e  s t a t u t e s  would be c o n t r o l l i n g  

he re .  However, t h e  two f u n c t i o n s  d i f f e r  s i g n i f i c a n t l y .  Rulemaking 

p ro ced u res  a r e  d e s ig n e d  to  ensu re  a f a i r  and open a d o p t io n  of 

p o l i c y ;  a d j u d i c a t i o n  p ro c e d u re s  a r e  in te n d ed  t o  ensu re  a f a i r  

a p p l i c a t i o n  of  p o l i c y  t o  p a r t i e s . 4 Thus, t h e  f a c t  t h a t  ru lem aking  

p ro ced u re s  do n o t  app ly  t o  i n t e r n a l  p e r so n n e l  r u l e s  does no t  

i n d i c a t e  t h a t  t h e  p r o t e c t i o n s  of  the  APA's a d j u d i c a t o r y  p ro ce d u re s  

a r e  i n a p p l i c a b l e  t o  i n d i v i d u a l  p e r so n n e l  d e c i s i o n s .

The APA o u t l i n e s  t h e  manner in  which a h e a r in g  " to  

de te rm ine  whether  a r i g h t ,  a u t h o r i t y ,  l i c e n s e  o r  p r i v i l e g e  should  

be revoked ,  suspended,  l i m i t e d ,  o r  c o n d i t io n e d "  i s  i n i t i a t e d .  A S  

4 4 .6 2 .3 6 0 .  I t  s i m i l a r l y  in fo rm s as to  how a h e a r i n g  " to  de te rm ine  

whether  a r i g h t ,  a u t h o r i t y ,  l i c e n s e  or  p r i v i l e g e  shou ld  be g ra n te d ,  

i s s u e d  o r  renewed" i s  i n i t i a t e d .  AS 4 4 .6 2 .3 7 0 .  From th e s e  

p r o v i s i o n s ,  t h e  U n i v e r s i t y  conc ludes  t h a t  t h e  APA only  covers  

h e a r in g s  which concern  r i g h t s ,  a u t h o r i t i e s ,  l i c e n s e s ,  and 

p r i v i l e g e s ,  and t h a t  t h i s  does n o t  in c lu d e  " i n t r a - a g e n c y  p e r so n n e l  

m a t t e r s . "  In  s u p p o r t  o f  t h i s  argument, t h e  U n i v e r s i t y  c i t e s  ca ses  

from o t h e r  j u r i s d i c t i o n s ,  h o ld in g  t h a t  t h e i r  r e s p e c t i v e

4. Sfl* Wlckersham v, S t a t e , Cfiffln scsia l F i s h e r i e s  EntXY
Comm'n .  680 P . 2d 1135, 1139, 1143-44 (Alaska 1984).  S& SL a l s o  R. 
Cass & C. D iv e r ,  A d m in i s t r a t i v e  Law 325 (1987) ("There  i s  no doubt ,  
however,  t h a t  t h e  p ro c ed u re s  r e q u i s i t e  f o r  d e c i s i o n s  a d d re s s in g  
many members o f  an a f f e c t e d  c l a s s  on grounds g e n e r a l l y  a p p l i c a b l e  
c l a s s w id e  a r e  minimal in  comparison t o  t h e  p ro ced u res  
c o n s t i t u t i o n a l l y  r e q u i r e d  f o r  i n d i v i d u a l i z e d  d e t e r m i n a t i o n s . " ) .
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a d m i n i s t r a t i v e  p ro ced u re  a c t s  a r e  i n a p p l i c a b l e  to  agency personne l  

d e c i s i o n s . 5

The U n i v e r s i t y  f u r t h e r  contends t h a t  th e  APA a d j u d ic a t io n  

p ro ced u res  a r e  i n a p p l i c a b l e  because McGrath i s  n o t  g r ie v in g  

" a d j u d i c a t i v e  f a c t s , "  b u t  r a t h e r  " l e g i s l a t i v e  f a c t s . "  As one c o u r t  

e x p la in e d ,  " a g e n c ie s  employ rulemaking p rocedures  t o  r e s o lv e  broad 

p o l i c y  q u e s t i o n s  a f f e c t i n g  many p a r t i e s  and tu r n i n g  on i s s u e s  of 

' l e g i s l a t i v e  f a c t . '  A d ju d ic a to ry  hea r in g  p ro ced u res  a r e  used in

5. In  Abramson y .  Board of  Regents , Univ. of  H aw ai i , 548 P . 2d 
253 (Hawaii 1976),  t h e  p l a i n t i f f  who was den ied  t e n u r e  and sued 
a s s e r t e d ,  i n  p a r t ,  a d e n i a l  of he r  r i g h t s  under th e  Hawaii APA. 
I d . a t  255. This  p o r t i o n  of  he r  claim was r e j e c t e d  because th e  
coverage  o f  t h a t  a c t  was l im i t e d  to  " ' a  p roceed ing  in  which th e  
l e g a l  r i g h t s ,  d u t i e s  o r  p r i v i l e g e s  of s p e c i f i c  p a r t i e s  a r e  r e q u i r e d  
by law t o  be d e te rm in ed  a f t e r  an o p p o r tu n i ty  f o r  agency h e a r i n g . ' "  
I d .  a t  263. Accord K l ien  v. S t a t e  Bd. of EdUC.. 547 So. 2d 5 4 9 ,  
551-52 (Ala. Civ. App. 1988), c e r t ,  quashed fey Ex p a r t e  Klein 5 4 7  
So. 2d 554 (Ala. 1989) . However, A la s k a ' s  APA has no such 
l i m i t a t i o n .  T h e re fo re ,  t h i s  a u t h o r i t y  i s  no t  on p o i n t  here .

The U n i v e r s i t y  of Alaska i n t e r p r e t s  McCarrev v. 
Commissioner o f  N a tu ra l  R e so u rces . 526 P . 2d 1353 (Alaska 1974), as 
h o ld in g  t h a t  " th e  APA a p p l i e s  only where a p a r t i c u l a r  agency 
s t a t u t e  p r o v id e s  f o r  a h e a r in g  and a d j u d i c a t i o n . "  T h is ,  however, 
o v e r s t a t e s  t h e  h o ld in g .  The APA's a d j u d ic a to r y  c h a p te r  only 
i n c lu d e s  t h e  " D iv i s io n  of  Lands under Alaska Land Act where 
a p p l i c a b l e . " AS 4 4 .6 2 .3 3 0 (a ) (9 )  (emphasis added).  The land a c t  
gave t h e  com miss ioner  d i s c r e t i o n  to  t e rm in a te  g r a z in g  l e a s e s ;  
hence ,  we h e l d  t h a t  a p p l i c a t i o n  of th e  APA was n o t  r e q u i r e d .
McCarrev. 526 P . 2d a t  1356. Where not  s i m i l a r l y  l i m i t e d ,  however, 
t h e  APA would app ly  a c r o s s  th e  board. McCarrev q u o te s  from th e  
f e d e r a l  APA, which, l i k e  th e  Hawaii APA, i3  l im i t e d  t o  ca ses  where 
" a d j u d i c a t i o n  ( i s )  r e q u i r e d  by s t a t u t e  t o  be de te rm ined  on th e  
r e c o r d  a f t e r  o p p o r t u n i t y  f o r  an agency h e a r i n g . "  526 P . 2d a t  1356 
n. 17 (q u o t in g  5 U.S.C.A. § 554 (1967)) .  A la s k a ' s  APA a s  i t  a p p l i e s  
t o  t h e  U n i v e r s i t y  h as  no such l i m i t a t i o n ;  indeed,  i t  s p e c i f i c a l l y  
a p p l i e s  " n o tw i t h s t a n d i n g  s i m i l a r  p ro v is io n s  in  th e  s t a t u t e s  d e a l in g  
w i th  t h e  s t a t e  b o a rd s ,  commissions,  and o f f i c e r s  l i s t e d . "  AS
4 4 .6 2 .3 3 0 ( a ) .  Thus, t h e  f a c t  t h a t  th e  a d j u d i c a t o r y  p r o v i s io n s  off 
th e  APA do n o t  app ly  t o  t e rm in a t io n  of a g ra z in g  l e a s e  does not
d i c t a t e  t h a t  t h e y  a r e  i n a p p l i c a b l e  t o  U n iv e r s i t y  of Alaska
g r ie v a n c e  p r o c e d u r e s .
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i n d i v i d u a l  c a s e s  where t h e  outcome i s  dependent  on th e  r e s o l u t i o n  

of  p a r t i c u l a r  ' a d j u d i c a t i v e  f a c t s . ' "  Independent  Bankers A ss 'n  o f

G e g r c r i a . - v , - B o a r d  o f  G o v e r n o r s  o f  F e d .  R e s e r v e  S v s . . 5 1 6  F . 2 d  1 2 0 6 ,  

1 2 l 5  ( D . C .  c i r .  1 9 7 5 ) . 6

The l i m i t a t i o n  o f  a d m i n i s t r a t i v e  a d j u d i c a t o r y  h e a r in g s  

t o  a d j u d i c a t o r y  f a c t s  i s  no t  made e x p l i c i t  in  t h e  APA.7 

N e v e r th e le s s ,  t h e  d i s t i n c t i o n  has  been r e c o g n iz e d .  See Wickersham 

v. S t a t e .  Commercial F i s h e r i e s .  Entry  Comm'n. 680 P . 2d 1135, 1143- 

47 (Alaska 1984) ( r e f u s i n g  t o  apply  t h e  more r e l a x e d  p u b l i c  n o t i c e  

r e q u i r e m e n ts  o f  ru lem ak ing  p ro ced u res  t o  a d j u d i c a t o r y  p rocedu res  

which in v o lv e  i n d i v i d u a l  r i g h t s ) . The s t r u c t u r e  o f  t h e  APA, which 

e s t a b l i s h e s  s e p a r a t e  p ro c e d u re s  f o r  ru lem aking  and a d j u d i c a t i o n s ,  

su g g e s t s  t h a t  A laska has  i m p l i c i t l y  l i m i t e d  a d j u d i c a t i v e  f u n c t io n s

6. In  Independen t  B a n k e r s , t h e  United  S t a t e s  Court  o f  Appeals 
f o r  t h e  D i s t r i c t  o f  Columbia C i r c u i t  adop ted  th e  fo l lo w in g  
d i s t i n c t i o n :

A d ju d ic a t i v e  f a c t s  a r e  th e  f a c t s  ab o u t  th e  
p a r t i e s  and t h e i r  a c t i v i t i e s ,  b u s i n e s s e s ,  and 
p r o p e r t i e s .  A d ju d ic a t i v e  f a c t s  u s u a l l y  answer 
t h e  q u e s t i o n s  o f  who d id  what,  where,  when, 
how, why, w i th  what motive o r  i n t e n t ;  
a d j u d i c a t i v e  f a c t s  a r e  rough ly  t h e  k in d  of  
f a c t s  t h a t  go t o  a ju ry  i n  a j u r y  ca se .  
L e g i s l a t i v e  f a c t s  do n o t  u s u a l l y  concern  th e  
immediate p a r t i e s  b u t  a r e  g e n e ra l  f a c t s  which 
h e lp  t h e  t r i b u n a l  d e c id e  q u e s t io n s  o f  law and 
p o l i c y  and d i s c r e t i o n .

516 F . 2d a t  1215 n . 26 (q u o t in g  1 K. Davis,  A d m in i s t r a t i v e  Law 
T r e a t i s e  S 7 .02  a t  413 (1 9 5 8 ) ) .

7. £ £ .  C a l i f o r n i a  Code, Government Code SS 11000-11529 a t  S 
11500(f)  (West 1980),  which d e f i n e s  " a d j u d i c a t o r y  h e a r i  .7" t o  mean 
"a s t a '  a agency h e a r i n g  which in v o lv e s  t h e  p e r s o n a l  or p ro p e r ty  
r i g h t s  o f  an i n d i v i d u a l ,  t h e  g r a n t i n g  o r  r e v o c a t i o n  of  an 
i n d i v i d u a l ' s  l i c e n s e ,  o r  t h e  r e s o l u t i o n  o f  an i s s u e  p e r t a i n i n g  to  
an i n d i v i d u a l .  . . . "

1 2 -



t o  a d j u d i c a t o r y  f a c t s  and rulemaking fu n c t io n s  t o  l e g i s l a t i v e  

f a c t s .  SamEAEa AS 44. 6 2 .0 1 0 - .  320 AS 44. 62 .330- .  630. See a l s o

AS 44 .62 .640 (a)  (3) ( d e f in in g  r e g u l a t i o n ) . F u r t h e r ,  th e  d i s t i n c t i o n  

i s  one which must be made in  o rd e r  t o  de te rm ine  whether  an 

a d m i n i s t r a t i v e  e n t i t y  has  made an a d ju d ic a to ry  d e c i s i o n  f o r  

purposes  of A p p e l l a t e  Rule 6 0 2 ( a ) (2 ) .  See Kollodae v. S t a t e . 757 

P . 2d 1028, 1033 (Alaska 1988); B a l la rd  v. S t i c h . 628 P . 2d 918, 920 

(Alaska 1981) . F i n a l l y ,  th e  b i f u r c a t i o n  of  a d m i n i s t r a t i v e

f u n c t io n s  a long  t h e  l e g i s l a t i v e / a d j u d i c a t i v e  f a c t s  d i s t i n c t i o n  i s  

recogn ized  in  b o th  f e d e r a l  and o th e r  s t a t e  c o u r t s . 8

The formal g r ie v a n c e  com plain t  f i l e d  by both McGrath a n d  

Mohr does n o t  e x p l i c i t l y  d i s t i n g u i s h  between l e g i s l a t i v e  f a c t s  a n d  

a d m i n i s t r a t i v e  f a c t s .  The g r ievance  com plain t  a l l e g e s

" [ i n a p p r o p r i a t e  p lacem ent  of  former community c o l l e g e  f a c u l t y  i n  

rank . . . .  I n a p p r o p r i a t e  d e n i a l  o f  t e n u re  f o r  c e r t a i n  former 

community c o l l e g e  f a c u l t y  . . . .  D isc r im in a to ry  t r e a tm e n t  by UA 

a d m i n i s t r a t i o n  a g a i n s t  g r i e v a n t s . "

Upon remand, i t  w i l l  be l e f t  t o  t h e  p a r t i e s  and the  

g r ie v a n c e  c o u n c i l  t o  i d e n t i f y  any c la im s  of  McGrath and Mohr 

in v o lv in g  l e g i s l a t i v e  f a c t s ,  as  such i s s u e s  a r e  no t  c o n t r o l l e d  b y  

t h e  a d j u d i c a t i v e  p r o v i s i o n s  o f  t h e  APA.

8.  Sfifl 1 K. Davis ,  A d m in is t r a t iv e  Law T r e a t i s e  S 7 .06  (1958) 
and c a s e s  c i t e d  t h e r e i n .  B a l la rd  d e f in e d  t h e  t e s t  f o r  de te rm in ing  
when an agency i s  engaging in  a d j u d i c a t i o n  as  " f u n c t i o n a l . "  628 
P . 2d a t  920. "Whenever au  e n t i t y  which normally  a c t s  as a 
l e g i s l a t i v e  body a p p l i e s  p o l i c y  t o  p a r t i c u l a r  persona  in  t h e i r  
p r i v a t e  c a p a c i t i e s ,  i n s t e a d  of p a s s in g  on g e n e ra l  p o l i c y  or  the  
r i g h t s  o f  individu.* 1 j  i n  t h e  a b s t r a c t ,  i t  i s  f u n c t io n in g  as an 
a d m i n i s t r a t i v e  agency w i th in  t h e  meaning of  A p p e l la te  Rule 
[ 6 0 2 ( a ) ( 2 ) ] . "  Id./* K o l lo d g e , 757 P . 2d a t  1033.
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B. Does ap p l i c a t i o n  of th e  APA t o  U n iv e r s i t y  of A la s k a ' s
g r i e v a n c e  p ro ce e d in g s  ynp.ecmissibly c i rc u m sc r ib e
e x p l i c i t  and im p l i c i t  c o n s t i t u t i o n a l  and s t a t u t o r y  g r a n t s  
o f_  power t o  t h e.-Uni v e r s i t y  in  th_e_area of pe rso n n e l  
management?

As t o  t h i 3  i s s u e ,  we ag a in  r e f e r  t o  and adopt th e

r e a s o n in g  of  Judge S e rd ah e ly  in  Aden v. U n iv e r s i t y  of A lask a , in

r e j e c t i n g  th e  same argument a s  t h e  U n i v e r s i t y  makes in  th e  case  a t

b a r ,  Judge S e rd a h e ly  s t a t e d ,

Nor does th e  Cour t  f i n d  t h a t  t h e  a p p l i c a t i o n  
of  t h e  APA t o  D e fe n d a n t ' s  g r ie v a n c e  p rocedu re  
v i o l a t e s  p r o v i s i o n s  o f  A l a s k a ' s  C o n s t i t u t i o n  
e s t a b l i s h i n g  th e  U n iv e r s i t y  of  Alaska and i t s  
Board of  R egen ts .  L ikew ise ,  t h e  Court  i s  
unpersuaded  t h a t  r e q u i r i n g  Defendant t o  comply 
w i th  t h e  APA in  c o n n e c t io n  w i th  i t s  g r ie v a n c e  
p ro ced u re  c o n s t i t u t e s  u n c o n s t i t u t i o n a l  o r  
im p e rm is s ib le  i n t e r f e r e n c e  w i th  t h e  i n t e r n a l  
a f f a i r s  o r  academic freedom of  t h e  U n iv e r s i t y .
In  t h i s  C o u r t ' s  view, t h e  U n i v e r s i t y ' s  
academic freedom i s  s t r e n g t h e n e d ,  r a t h e r  than  
undermined, by t h e  e x i s t e n c e  o f  a g r iev a n ce  
p ro c e d u re  f o r  ad v e rs e  employment d e c i s io n s  
which comports  w i th  t h e  b a s i c  req u i re m e n ts  of
t h e  APA and due p r o c e s s . Ult imate ly . ,  U
D efendant  seeks  t o  be exempted  £lL£
w orkings  of  the_APA. i t  must seek  such remedy 
from t h e  L e g i s l a t u r e ,  n o t ^ h l s _ . C o u r t .

(Emphasis a d d e d ) .



T h e  j u d g m e n t  o f  t h e  s u p e r i o r  c o u r t  i s  R E V E R S E D  a n d  t h e  

m a t t e r  i s  R E M A N D E D  f o r  f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h i s  

o p i n i o n . 9

I I I .  CONCLUSION

9. Our r e s o l u t i o n  o f  t h e  appea l  has  made i t  u n n ecessa ry  to  
a d d re s s  any o f  t h e  o t h e r  i s s u e s  and arguments r a i s e d  by th e  
p a r t i e s .

On remand, we s u g g e s t  t h a t  i t  would n o t  be i n a p p r o p r i a t e  
f o r  t h e  g r i e v a n c e  c o u n c i l  t o  i n t e g r a t e  t h e  a d j u d i c a t o r y  p r o v i s io n s  
o f  t h e  APA i n t o  i t s  g r i e v a n c e  p ro ced u res  by fo l lo w in g  th e  h e a r in g  
p ro ced u re s  o u t l i n e d  by Judge Serdahe ly  in  h i s  August 25, 1987
"Order Regard ing  A d m in i s t r a t iv e  H ea r in g ,"  which was e n t e r e d  in  th e  
Aden c a s e .
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P u b l i s h e d  b y  I n F O B M A L A S K A ,  i N C
Attachment //3

N otice :  This I s  su b jec t  to formal c o r r e c t i o n  b e f o r e
p u b lica tio n  In t h e  P a c i f i c  B e o o r t e r . f e e d e r s  a r e  
r eq u e s te d  t o  b r i n g  typographical o r  o th er  formal e r r o r s  
t o  the a t ten t io n  of  the Clerk o f  t b e  A ppellate  C o u r ts ,
3 0 3  K S t r e e t ,  A n c h o r a g e ,  Alaska 9 9 5 0 1 , in o rd er  that 
c o r r e c t i o n s  - « y  b e  aade p r io r  to  permanent p u b l ic a t i o n .

UNIVERSITY CF ALACICA

THE SUPREME COURT OF THE STATE OF ALASKA--, r  n
f u  J  J

ROSE M. ODUM,

v.

P e t i t i o n e r ,

UNIVERSITY OF ALASKA, 
ANCHORAGE,

Respondent .  ) 
 )

Supreme Court  G§“ 52J?g
S u p e r io r  C our t  F i l e  No. 

3AN-92-5432 C i v i l

5LE_I_RJL2_H 

[No. 3925 -  Ja n u a ry  29 , 1993]

P e t i t i o n  f o r  Review From t h e  S u p e r io r  C our t  o f  
t h e  S t a t e  o f  Alaska, T h ird  J u d i c i a l  D i s t r i c t ,  
Anchorage, J .  J u s t i n  R ip le y ,  Judge .

Appearances:  A l l i s o n  E. Mendel, Mendel £
H un t ing ton ,  Anchorage, f o r  P e t i t i o n e r .  Mark 
E. Ashburn, Ashburn 6 Mason, Anchorage, f o r  
Respondent .

B e fo re :  Moore, Chief J u s t i c e ,  L ab inow itz ,
Burke, Matthews and Compton, J u s t i c e s .

PER CURIAM.

The U n iv e r s i t y  of  A laska-Anchorage (U n iv e r s i ty )  

te rm ,a t*d  Rose M. Odum as an a s s o c i a t e  p r o f e s s o r .  She f i l e d  a 

com*, l i n t  f o r  d e c l a r a t o r y  r e l i e f ,  c l a im in g  t h a t  t h e  U n iv e r s i t y  had 

d e n ie d  h e r  due p ro c e s s  of  law g u a ra n te e d  by t h e  U nited  S t a t e s 1 and

1 .  U.S. Const ,  amend. V, p r o v id e s  i n  p a r t :

No p e r s o n  s h a l l  be . . . d e p r iv e d  o f  l i f e ,
l i b e r t y ,  o r  p ro p e r ty ,  w i th o u t  due p ro c e s s  o f  
law . . . .

A X
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Alaska C o n s t i t u t i o n s , 2 and a l s o  had den ied  h e r  p ro ced u res  

g u a ran tee d  by t h e  Alaska A d m in i s t r a t i v e  P ro ced u res  Act (APA), 

AS 4 4 .6 2 .3 3 0 -6 3 0 .  She moved f o r  a p r e l im in a r y  i n j u n c t i o n ,  which 

was d en ied .  Odum seek s  r e v ie w .  We r e v e r s e .

I .  FACTUAL AND PROCEDURAL BACKGROUND3

Odum was a t e n u r e d  a s s o c i a t e  p r o f e s s o r  a t  t h e  U n i v e r s i t y .  

Laura W. MacLachlan, Dean o f  t h e  U n i v e r s i t y ' s  School o f  Nurs ing  

and H e a l th  S c ie n c e s ,  r e c e i v e d  co m p la in ts  ab o u t  Odum. Unable t o  

r e s o l v e  t h e  co m p la in ts  i n t e r n a l l y ,  MacLachlan asked  t h e  U n iv e r s i t y  

P ro v o s t  t o  a p p o in t  a P e r fo rm ance  Review Group t o  e v a l u a t e  Cdum's 

perfo rm ance .

The P ro v o s t  a p p o i n t e d  a S p ec ia l  P ee r  Review Committee 

(Committee) t o  rev iew  Odum's performance.  The c h a i r p e r s o n  

c i r c u l a t e d  a s e t  o f  g u i d e l i n e s  f o r  t h e  conduc t  o f  t h e  h e a r in g .  

These g u i d e l i n e s  p ro v id ed  t h a t  each p a r t y  would have an o p p o r t u n i t y  

t o  make opening  and c l o s i n g  s t a t e m e n t s ,  p r e s e n t  t e s t im o n y  and 

docum en ta t ion ,  and q u e s t i o n  each  o t h e r ' s  w i t n e s s e s .  The g u i d e l i n e s  

p e r m i t t e d  t h e  p a r t i e s  t o  be adv ised  by l e g a l  c o u n s e l ,  bu t  

p r o h i b i t e d  c o u n s e l  from q u e s t i o n i n g  w i tn e s se s  o r  s p e a k in g  on b e h a l f

2. A laska  Const ,  a r t .  I ,  $ 7, p ro v id e s  i n  p a r t :

No p e r so n  s h a l l  be  d ep r iv e d  o f  l i f e ,  l i b e r t y ,  
o r  p r o p e r t y ,  w i t h o u t  due p rocess  o f  law. . .
•

3. These f a c t s  a r e  c o n s t r u c t e d  from th e  P e t i t i o n  f o r  Review, 
t h e  Response t o  P e t i t i o n  f o r  Review and a t t a c h e d  e x h i b i t s .
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A l a s k a  C o n s t i t u t i o n s , 2 a n d  a l s o  h a d  d e n i e d  h e r  p r o c e d u r e s  

g u a r a n t e e d  b y  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  ( A P A ) , 

A S  4 4 . 6 2 . 3 3 0 - 6 3 0 .  S h e  m o v e d  f o r  a  p r e l i m i n a r y  i n j u n c t i o n ,  w h i c h  

w a s  d e n i e d .  O d u m  s e e k s  r e v i e w .  W e  r e v e r s e .

I .  F A C T U A L  A N D  P R O C E D U R A L  B A C K G R O U N D 3 

O d u m  w a s  a  t e n u r e d  a s s o c i a t e  p r o f e s s o r  a t  t h e  U n i v e r s i t y .  

L a u r a  W .  M a c L a c h l a n ,  D e a n  o f  t h e  U n i v e r s i t y ' s  S c h o o l  o f  N u r s i n g  

a n d  H e a l t h  S c i e n c e s ,  r e c e i v e d  c o m p l a i n t s  a b o u t  O d u m .  U n a b l e  t o  

r e s o l v e  t h e  c o m p l a i n t s  i n t e r n a l l y ,  M a c L a c h l a n  a s k e d  t h e  U n i v e r s i t y  

P r o v o s t  t o  a p p o i n t  a  P e r f o r m a n c e  R e v i e w  G r o u p  t o  e v a l u a t e  O d u m ' s  

p e r f o r m a n c e .

T h e  P r o v o s t  a p p o i n t e d  a  S p e c i a l  P e e r  R e v i e w  C o m m i t t e e  

( C o m m i t t e e )  t o  r e v i e w  O d u m ' s  p e r f o r m a n c e .  T h e  c h a i r p e r s o n  

c i r c u l a t e d  a  s e t  o f  g u i d e l i n e s  f o r  t h e  c o n d u c t  o f  t h e  h e a r i n g .  

T h e s e  g u i d e l i n e s  p r o v i d e d  t h a t  e a c h  p a r t y  w o u l d  h a v e  a n  o p p o r t u n i t y  

t o  m a k e  o p e n i n g  a n d  c l o s i n g  s t a t e m e n t s ,  p r e s e n t  t e s t i m o n y  a n d  

d o c u m e n t a t i o n ,  a n d  q u e s t i o n  e a c h  o t h e r ' s  w i t n e s s e s .  T h e  g u i d e l i n e s  

p e r m i t t e d  t h e  p a r t i e s  t o  b e  a d v i s e d  b y  l e g a l  c o u n s e l ,  b u t  

p r o h i b i t e d  c o u n s e l  f r o m  q u e s t i o n i n g  w i t n e s s e s  o r  s p e a k i n g  o n  b e h a l f

2 .  A l a s k a  C o n s t ,  a r t .  I ,  S  7 ,  p r o v i d e s  i n  p a r t :

N o  p e r s o n  s h a l l  b e  d e p r i v e d  o f  l i f e ,  l i b e r t y ,  
o r  p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  l a w .  .  .

3 .  T h e s e  f a c t s  a r e  c o n s t r u c t e d  f r o m  t h e  P e t i t i o n  f o r  R e v i e w ,  
t h e  R e s p o n s e  t o  P e t i t i o n  f o r  R e v i e w  a n d  a t t a c h e d  e x h i b i t s .
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of  th e  p a r t i e s .  A f t e r  t h e  h e r r i n g ,  and fo l low ing  r e c e i p t  of  the  

Committee 's  recommenc Lon, MacLachlan t *  m in a te d  Odum.

Odum f i l e d  s u i t .  She moved f o r  a p re l im in a ry  i n j u n c t i o n  

t o  e n j o in  en fo rcem en t  o f  h e r  t e rm i n a t i o n  d u r in g  the  pendency o f  the  

p ro c e e d in g .  S u p e r io r  C our t  Judge J .  J u s t i n  R ip ley  denied  w i th o u t  

comment Odum's motion f o r  p r e l im in a r y  i n j u n c t i o n .  Odum f i l e d  a 

P e t i t i o n  f o r  Review p u r s u a n t  t o  Alaska A p p e l la te  Rule 402. We 

g ra n te d  h e r  p e t i t i o n ,  and d i r e c t e d  t h e  p a r t i e s  t o  ad d re s s  the  

fo l lo w in g  i s s u e s :  1) w hether  th e  APA r e q u i r e s  t h a t  p r e - t e r m in a t io n

h e a r i n g s  h e ld  by t h e  U n iv e r s i t y  must comply w ith  t h e  p rocedures  

o u t l i n e d  in  t h e  APA; and 2) whether t h e  r i g h t  t o  a p r e - t e r m in a t io n  

h e a r in g  g u a ra n te e d  by t h e  due p ro c e s s  c l a u s e  o f  th e  Alaska 

C o n s t i t u t i o n  i n c l u d e s  t h e  r i g h t  t o  be r e p r e s e n t e d  by counse l ,  t h a t  

i s ,  t h e  r i g h t  t o  co u n s e l  who i s  p e r m i t t e d  t o  q u e s t io n  w i tn e s s e s  and 

make argum ents .

We conc lude  t h a t  t h e  APA governs  p r e - t e r m in a t io n  h e a r in g s  

h e ld  by t h e  U n i v e r s i t y .  S ince  th e  APA a f f o r d s  t h e  i  * n n s e l  

t o  p a r t i c i p a t e  in  h e a r i n g s ,  we do n o t  r e a c h  th e  que&tio.. whether 

due p r o c e s s  o f  law a l s o  r e q u i r e s  th e  U n i v e r s i t y  t o  allow counse l  

t o  p a r t i c i p a t e .

I I .  SJAHPARD_,QE_R£V1SW

The i n t e r p r e t a t i o n  of a s t a t u t e  i s  a q u es t io n  of  law 

which in v o lv e s  t h i s  c o u r t ' s  independen t  judgment. McGrath v. 

U n i v e r s i t y  o f  A la s k a . 813 P . 2d 1370, 1371 n . l  (Alaska 1991). "On 

q u e s t i o n s  o f  law, t h i s  c o u r t  i s  no t  bound by th e  lower c o u r t ' s
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p e r s u a s i v e  in  l i g h t  of  p r e c e d e n t ,  r e a s o n ,  and p o l i c y . "  Guin v. Ha.

591 P . 2d 1281, 1284 n .6  (Alaska 1979).

I I I .  PRE-TERMINATION HEARINGS AND THE APA

We have c o n s i s t e n t l y  h e ld  t h a t  due p r o c e s s  o f  law

g u a ra n te e d  by t h e  U nited  S t a t e s  and Alaska C o n s t i t u t i o n s  r e q u i r e s

a p r e - t e r m i n a t i o n  h e a r i n g .  S t o r r s  v. M u n ic ip a l i ty  o f  A n c h o r a g e .

721 P . 2d 1146, 1149-50 (Alaska 1986) ,  c e r t ,  d e n ie d . 479 U.S. 1032

(1987);  Kenai P en in s u la  Borough Bd. o f  Educ. v. Brown. 691 P . 2d

1034, 1037 (Alaska 1984);  McMillan v. Anchorage Community H o s p . .

646 P . 2d 857, 864 (Alaska 1982); U n i v e r s i t y  of Alaska v.  Chauvin .

521 P . 2d 1234, 1238 (Alaska 1974);  N icho ls  v. E c k e r t . 504 P . 2d

1359, 1366 (Alaska 1973) (Erwin, J . , c o n c u r r in g ) .

While th e  U n iv e r s i t y  a g r e e s  t h a t  Odum was e n t i t l e d  t o  a

p r e - t e r m i n a t i o n  h e a r in g ,  i t  co n te n d s  t h a t  t h i s  h e a r i n g  was no t

governed by t h e  APA. The APA p r o v i d e s :

The p rocedu re  of  t h e  s t a t e  boards  . . . l i s t e d  
i n  t h i s  s u b s e c t i o n  . . . s h a l l  be conducted
under  AS 4 4 .6 2 .3 3 0 -4 4 .6 2 .  630. This p rocedure ,  
i n c l u d in g ,  b u t  no t  l i m i t e d  t o ,  ac cu sa t io n s  and 
s t a t e m e n t s  of  i s s u e s ,  s e r v i c e ,  n o t ic e  and t im e  
and p l a c e  o f  h e a r in g  . . . conduct  of h e a r in g  
. . . s h a l l  be governed by t h i s  chap te r  . . .
•

AS 4 4 .6 2 .3 3 0 (a )  (emphasis  added) .

The U n iv e r s i t y  p r e s e n t s  no p e r su a s iv e  r e a s o n  why th e  

mandatory language o f  AS 4 4 .6 2 .3 3 0 (a )  should no t  a p p ly  t o  p r e ­

t e r m i n a t i o n  p ro c e e d in g s .  Alaska S t a t u t e s  44 .62 .330 - .630  govern 

t h e  p ro c e d u re s  t o  be employed by t h e  U n iv e r s i ty  " e x c e p t  t o  th e

decision. . . . Our duty is to adopt the rule of law that is most
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d e c i s i o n .  . . . Our du ty  i s  t o  adop t  th e  ru le  of law t h a t  i s  most 

p e r s u a s i v e  in  l i g h t  of p re c e d e n t ,  r e a s o n ,  and p o l i c y . " Guin v. Ha. 

591 P . 2d 1281, 1284 n .6  (Alaska 1979).

I I I .  P R E -T E R M IN A T IO N  H E A R IN G S  AND T H E  A P A

We have c o n s i s t e n t l y  h e l d  t h a t  due p rocess  of law

g u a ra n te e d  by t h e  United S t a t e s  and Alaska C o n s t i tu t io n s  r e q u i r e s

a p r e - t e r m i n a t i o n  h e a r in g .  S t o r r s  v. M unic ipa l i ty_of  Anchorage.

721 P . 2d 1146, 1149-50 (Alaska 1986),  c e r t ,  den ied. 479 U.S. 1032

(1987);  Kenai P en in su la  Borough Bd. of  Educ. v. Brown. 691 P . 2d

1034, 1037 (Alaska 1984); McMillan v. Anchorage Community Host). .

646 P . 2d 857, 864 (Alaska 1982); U n iv e r s i ty  of Alaska v. Chauvin.

521 P . 2d 1234, 1238 (Alaska 1974); Nichols v. E c k e r t . 504 P . 2d

1359, 1366 (Alaska 1973) (Erwin, J . , concurr ing) .

While th e  U n iv e r s i t y  a g r e e s  t h a t  Odum was e n t i t l e d  t o  a

p r e - t e r m i n a t i o n  h ea r in g ,  i t  con tends  t h a t  t h i s  hea r in g  was not

governed by t h e  APA. The APA p ro v id e s :

The p rocedure  of t h e  s t a t e  boards . . . l i s t e d  
in  t h i s  s u b s e c t io n  . . . s h a l l  be conducted 
under  AS 4 4 ,6 2 .3 3 0 -4 4 .6 2 .6 3 0 .  This procedure,  
i n c lu d in g ,  bu t  n o t  l i m i t e d  t o ,  accusa t ions  and 
s t a te m e n ts  o f  i s s u e s ,  s e r v i c e ,  no t ice  and time 
and p l a c e  of  h e a r in g  . . . conduct of hearing  
. . . s h a l l  be governed by t h i s  chapter  . . .
•

AS 4 4 .6 2 .3 3 0 (a )  (emphasis added).

The U n iv e r s i t y  p r e s e n t s  no persuasive  reason why th e  

mandatory  language o f  AS 4 4 .62 .330 (a )  should not  apply to  p r e ­

t e r m i n a t i o n  p ro ceed in g s .  Alaska S t a t u t e s  44.62.330-.630 govern 

t h e  p ro c e d u re s  t o  be employed by t h e  Univers i ty  "except t o  th e
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e x t e n t  t h a t  [ th e  U n i v e r s i t y ' s ]  i n c l u s i o n  i s  i n c o n s i s t e n t  w ith  the  

p r o v i s i o n s  o f  AS 1 4 . 4 0 . AS 4 4 .6 2 .3 3 0 ( a ) (45) ;  McGrath, 813 P . 2d 

a t  1372. As we n o ted  in  McGrath, " ful l t i m a t e l v . i f  1’d le fe n d a n t  

s e ek s  t o  be exempted from t he workings of  th e  APA. i t ,  must seek 

such remedy from t h e  r 1 l e g i s l a t u r e ,  not t h i s  r c T o u r t . " Id .  a t  1375 

(q u o t in g  Aden) .

The U n i v e r s i t y  a rg u e s  t h a t  t h e  p l a i n  lan g u ag e  of th e  APA 

sh o u ld  n o t  be used  t o  d e te rm in e  how i t  a p p l i e s  t o  in t r a - a g e n c y  

p e r s o n n e l  d e c i s i o n s .  Although t h e  p ro c e d u ra l  p r o t e c t i o n  o f  t h e  APA 

may be a p p l i e d  t o  p e r s o n n e l  a c t i o n s ,  t h e  APA was n o t  d r a f t e d  with  

t h e s e  a c t i o n s  in  mind. A cco rd ing ly ,  t h e  U n i v e r s i t y  contends t h a t  

a p p ly in g  th e  p l a i n  language  o f  th e  APA t o  p e r s o n n e l  a c t i o n s  i s  "a 

v e ry  s u s p e c t  e n t e r p r i s e . "

We d i s a g r e e .  Where th e  language o f  t h e  s t a t u t e  i s  c l e a r ,  

" [w ]e  see  no rea so n  t o  s u s p e c t  t h a t  [ i t ]  does n o t  mean e x a c t ly  what 

i t  ap p e a rs  t o  mean." Kodiak E lec .  A ss 'n  v. Pelav3:l  Turb ine ,  i n c . . 

694 P ,2d 150, 155 (Alaska  1984) (quot ing  V est  v .  F i r s t  N a t ' l  Bank 

o f  F a i r b a n k s . 659 P . 2d 1233, 1234 (Alaska 1983) ) .

The U n i v e r s i t y  f u r t h e r  argues t h a t  Odum was s u f f i c i e n t l y  

p r o t e c t e d  by e x i s t i n g  p ro c e d u re s .  Although t h e  p r e - t e r m in a t io n

4. The U n i v e r s i t y  does  n o t  argue t h a t  AS 1 4 .4 0  p rec lu d es  th e  
APA from ap p ly in g  t o  i t .  Under AS 1 4 . 4 0 .1 7 0 ( b ) ( 1 ) ,  t h e  Board of 
I agen ts  may "adop t  r e a s o n a b l e  r u l e s ,  o r d e r s ,  and p l a n s  . . . fo r  
t h e  good government o f  t h e  u n i v e r s i t y  . . .  . "  However, the
p r o c e d u re s  used  in  Odum's h e a r in g  were n o t  adop ted  by th e  Board of 
R e g en ts .  F u r th e rm o re ,  t h i s  c o u r t  has h e ld  t h a t  " t h e  APA hea r ing  
p ro c e d u re  which i s  d e s ig n e d  t o  guaran tee  due p r o c e s s  t o  persons 
a d v e r s e l y  a f f e c t e d  by a d m i n i s t r a t i v e  a c t i o n ,  su ch  as  adverse  
employment o r  p e r s o n n e l  a c t i o n "  i s  c o n s i s t e n t  w i t h  t h e  p ro v is io n s  
o f  AS 14 .40 .  McGrath. 813 P . 2d a t  1372 (quo t ing  Aden V, VlUveEgiSY. 
o f  A la s k a . No. 3AN-85-17179 C i v i l  (Alaslca S u p e r . ,  Feb. 2, 1987)).
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h e a r in g  a f f o rd e d  Odum "d id  n o t  i n c o r p o r a t e  a l l  the  p ro c e d u ra l  

p r o v i s i o n s  of  t h e  APA," th e  U n iv e r s i t y  n o te s  t h a t  she was e n t i t l e d  

t o  g r i e v e  th e  outcome of  t h i s  h e a r i n g .  The g r iev a n ce  p ro c e s s  

i n c lu d e s  a h e a r in g  which com plies  w i th  t h e  APA. Thus th e  

U n i v e r s i t y  a rgues  i n  t h e  a l t e r n a t i v e  t h a t  t h e  p r e - t e r m in a t i o n  

h e a r i n g  a l r e a d y  p ro v id ed  Odum, and t h e  o p p o r tu n i ty  f o r  a p o s t ­

t e r m i n a t i o n  h e a r in g  which com plie s  w i th  t h e  APA, taken  t o g e t h e r  

s a t i s f y  due p ro c e s s  r e q u i r e m e n ts  and t h e  i . ’A.

Again, we d i s a g r e e .  A p o s t - t e r m i n a t i o n  h e a r in g  which 

com plies  w i th  t h e  r e q u i r e m e n ts  o f  t h e  APA does  no t  cu re  the  f a i l u r e  

of  a p r e - t e r m i n a t i o n  h e a r in g  t o  comply with  th e  APA. The 

p r o c e d u r a l  p r o t e c t i o n s  t h e  APA p r o v id e s  a r e  most im por tan t  b e fo r e  

t e r m i n a t i o n .

I I I .  SQHgiHSlfiK 

The p a r t i e s  a g re e  t h a t  Odum i s  e n t i t l e d  t o  a p r e ­

t e r m i n a t i o n  h e a r in g  under  s t a t e  and f e d e r a l  g u a ran tees  o f  due 

p r o c e s s  o f  law. S ince  t h e  APA g overns  t h e  procedures  t o  be 

employed by t h e  U n iv e r s i t y  in  t h e  conduc t  o f  h ea r in g s ,  t h e  p r e ­

t e r m i n a t i o n  h e a r in g  t o  which Odum i s  e n t i t l e d  must be conducted  

p u r s u a n t  t o  t h e  APA. The APA p r o v id e s  t h a t  p a r t i e s  may be 

r e p r e s e n t e d  by c o u n s e l . 9 C o u n s e l ' s  p a r t i c i p a t i o n  may n o t  be

5, Alaska S t a t u t e  44 .6 2 .4 2 0 (b )  p r o v id e s  in  p a r t :

The n o t i c e  t o  r e s p o n d e n t  must be 
s u b s t a n t i a l l y  i n  t h e  fo l lo w in g  form but may 
in c lu d e  o th e r  in fo rm a t io n :

( c o n t in u e d . . . )
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h e a r in g  a f fo rd e d  Odum "d id  not  i n c o rp o ra te  a l l  the p rocedura l  

p r o v i s i o n s  of t h e  APA," t h e  U n iv e r s i t y  no tes  t h a t  she was e n t i t l e d  

to  g r i e v e  th e  outcome of  t h i s  h e a r in g .  The grievance p rocess  

i n c l u d e s  a h e a r in g  which complies with  th e  APA. Thus th e  

U n i v e r s i t y  a rgues  in  t h e  a l t e r n a t i v e  t h a t  th e  p re - te rm in a t io n  

h e a r in g  a l r e a d y  p rovided  Odum, and t h e  oppo r tun i ty  fo r  a p o s t ­

t e r m i n a t i o n  h e a r in g  which complies w i th  th e  APA, taken to g e th e r  

s a t i s f y  due p ro ces s  req u i rem e n ts  and th e  APA.

Again, we d i s a g r e e .  A p o s t - t e r m i n a t i o n  hearing  which 

com plies  w ith  t h e  r eq u i rem e n ts  of t h e  APA does no t  cure the  f a i l u r e  

of a p r e - t e r m i n a t i o n  h e a r in g  to  comply w ith  the APA. The 

p r o c e d u r a l  p r o t e c t i o n s  t h e  APA p ro v id es  a re  most important b e fo re  

t e r m i n a t i o n .

I I I .  CONCLUSION 

The p a r t i e s  ag re e  t h a t  Odum i s  e n t i t l e d  t o  a p r e ­

t e r m i n a t i o n  h e a r in g  under  s t a t e  and f e d e r a l  guarantees of due 

p r o c e s s  o f  law. Since t h e  APA governs th e  procedures to  be 

employed by t h e  U n iv e r s i t y  in  t h e  conduct  of hearings,  th e  p r e ­

t e r m i n a t i o n  h e a r in g  t o  which Odum i s  e n t i t l e d  must be conducted 

p u r s u a n t  t o  t h e  APA. The APA p ro v id e s  t h a t  p a r t i e s  may be 

r e p r e s e n t e d  by c o u n s e l .5 C o u n s e l ' s  p a r t i c i p a t i o n  may not  be

5. Alaska S t a t u t e  44 .62 .420(b)  p rov ides  in  p a r t :

The n o t i c e  t o  re sp o n d en t  must be 
s u b s t a n t i a l l y  in  th e  fo l lo w in g  form but may 
in c lu d e  o th e r  in fo rm a t io n :

( c o n t in u e d . . . )
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l i m i t e d  to  g iv in g  ad v ice  on ly ,  r a t h e r ,  counsel  must be p e rm i t te d  

t o  q u e s t io n  w i tn e s s e s  and make arguments on b e h a l f  o f  t h e  p a r t i e s .  

S ince t h e  s t a t u t e  does n o t  l i m i t  c o u n s e l ' s  t r a d i t i o n a l  r o l e  as an 

advoca te  in  an a d v e r s a r i a l  p roceed ing ,  Odum has  t h e  r i g h t  t o  be 

r e p r e s e n t e d  by co u n se l  who i s  p e rm i t t e d  to  q u e s t io n  w i tn e s s e s  and 

make arguments .*

The c a s e  i s  REMANDED to  t h e  s u p e r io r  c o u r t  f o r  f u r t h e r  

p ro ceed in g s  c o n s i s t e n t  w i th  t h i s  o p in io n .

5. ( . . . c o n t i n u e d )
. . . You may be p r e s e n t  a t  t h e  h e a r i n g ,  

may be b u t  need n o t  be r e p r e s e n te d  by c o u n s e l ,  
may p r e s e n t  any r e l e v a n t  ev idence ,  and w i l l  be 
g iven  f u l l  o p p o r tu n i ty  t o  c ross-exam ine  a l l  
w i tn e s s e s  t e s t i f y i n g  a g a i n s t  you.

6. S ince  t h e  APA r e s o l v e s  th e  i s s u e  in  Odum's f a v o r ,  we do 
n o t  a d d re s s  w hethe r  t h e  due p rocess  c l a u s e s  o f  th e  U n i ted  S t a t e s  
o r  A laska  C o n s t i t u t i o n s  r e q u i r e  t h a t  l e g a l  counse l  be a l lowed to  
p a r t i c i p a t e  in  t h e  p r e - t e r m i n a t i o n  h ea r in g  of a t e n u re d  p r o f e s s o r .
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A t t a c h m e n t / / I

§ 4 4 .6 2 .3 3 0  A la s k a  S ta tu te s  § 44 .6 2 .3 3 0

latea art. II of the state constitution. State 
v. A-LJ.V.E. Voluntary, 606 P.2d 769 
(Alaska 1980).

No implied general power to veto 
agency regulations by informal legislative

action exists. State v. A.L.I.V.E. Volun­
tary, 606 P.2d 769 (Alaska 1980).

Cited in Wickeraham v. State, Com. 
Fisheries Entry Comm'n, 680 P.2d 1135 
(Alaska 1984).

A r t ic le  8 . A d m in i s t r a t i v e  A d ju d ic a t io n .

Section
330. Application of AS 44.62.330 — 

44.62.630
340. Delegation of power by agencies 
350. Appointment of hearing officers 
360. Accusation 
370. Statement of issues 
380. Service of accusation 
390. Notice of defense 
400. Amended or supplemental accusa­

tion410. Time and place of hearing 
420. Form of notice of hearing 
430. Subpoenas 
440. Depositions 
450. Hearings 
460. Evidence rules 
470. Evidence by affidavit 
480. Official notice

Section
490. Amendment of accusation after sub­

mission
500. Decision in a contested case 
510. Form and effect of decision 
520. Effective date of decision 
530. Default 
540. Reconsideration 
550. Petition for reinstatement or reduc­

tion of penalty 
560. Judicial review 
570. Scope of review 
580. Continuances 
590. Contempt 
600. Voting procedure 
610. Charge
320. Power to administer oaths 
630. Impartiality

NOTES TO DECISIONS
Applied in Schnabel v. State, 663 P.2d 

960 (Alaska Ct. App. 1983).

S e c . 4 4 .6 2 .330 . A p p l i c a t i o n  o f  A S  4 4 .6 2 .3 3 0  —  4 4 .62 .630 .
(a) T h e  p ro ced u re  o f  th e  s ta te  b o a rd s , com m issio n s, a n d  o fficers lis te d  
in  th is  su b se c tio n  o r  o f  th e i r  su ccesso rs  by re o rg a n iz a tio n  u n d e r  th e  
c o n s t i tu t io n  s h a ll  b e  co n d u c ted  u n d e r  A S 44 ,62 .330  —  44 .62 .630 . T h is  
p ro ced u re , in c lu d in g , b u t  n o t l im ite d  to , a c c u sa tio n s  a n d  s ta te m e n ts  o f 
is su e s , se rv ice , n o tic e  a n d  tim e  a n d  p lace  o f h e a r in g , su b p o e n a s , depo­
s itio n s , m a t te r s  c o n c e rn in g  ev id en ce  a n d  d ec is io n s, co n d u c t o f  h e a r ­
in g , ju d ic ia l  re v ie w  a n d  scope o f  ju d ic ia l  rev iew , c o n tin u a n c e s , re c o n ­
s id e ra tio n , r e in s ta te m e n t  o r  re d u c tio n  o f p e n a lty , c o n te m p t, m a il  vote, 
o a th s , im p a r t ia l i ty ,  a n d  s im ila r  m a t te r s  s h a l l  b e  g o v e rn e d  by  th is  
c h a p te r , n o tw ith s ta n d in g  s im ila r  p ro v is io n s  in  th e  s t a tu te s  d e a lin g  
w ith  th e  s ta te  b o a rd s , com m issions, a n d  officers l is te d . W h e re  in d i­
c a te d , th e  p ro ced u re  th a t  s h a ll  be co n d u c ted  u n d e r  A S 4 4 .62 .330  —  
4 4 .6 2 .6 3 0  is  l im ite d  to  n a m e d  fu n c tio n s  o f  th e  ag en cy .

(1) [ R e p e a l e d ,  § 5  c h  1 5 9  S L A  1 9 8 0 . ]

(2) B o a rd  o f C h iro p ra c tic  E x a m in e rs ;
(3) B o ard  o f D e n ta l  E x a m in e rs ;

2 0 4



§ 44 .62 .330 State Governm ent § 44 .6 2 .3 3 0

(4) S ta te  B o ard  o f R e g is tr a t io n  for A rc h ite c ts , E n g in e e rs  a n d  L a n d  
S u rv ey o rs ;

(5) [ R e p e a l e d ,  § 1 3  c h  2 1 8  S L A  1 9 7 6 . ]

(6) B o a rd  o f E x a m in e rs  in  O p to m etry ;
(7) [ R e p e a l e d , § 5  c h  1 5 9  S L A  1 9 8 0 . ]

(3) S ta te  M ed ica l B o ard ;
(9) D iv is io n  o f L a n d s  u n d e r  A la sk a  L an d  A c t w h e re  a p p lic a b le ;
(10) B o a rd  o f  N u rs in g ;
(11) B o a rd  o f  P h a rm a c y ;
(12) B o a rd  o f  P u b lic  A ccoun tancy ;
(13) D e p a r tm e n t o f  L a b o r  a s  to  fu n c tio n s  r e la t in g  to  e m p lo y m e n t 

s e c u rity  o n ly  a s  p ro v id e d  in  (c) o f  th is  sec tio n ;
(14) R e a l E s ta te  C om m issio n ;
(15) A la s k a  W o rk e rs ' C o m p en sa tio n  B oard , w h e re  p ro c e d u re s  a re  

n o t o th e rw ise  e x p re ss ly  p ro v id ed  by th e  A la sk a  W o rk e rs ’ C o m p e n sa ­
tio n  A ct;

(16) D e p a r tm e n t o f T ra n s p o r ta t io n  a n d  P u b lic  F a c ili t ie s , a s  to  fu n c ­
tio n s  r e la t in g  to  a e ro n a u tic s  a n d  co m m u n ica tio n s ;

(17) [ R e p e a l e d ,  § 1 2  c h  1 3 1  S L A  1 9 8 0 . ]

(18) [ R e p e a l e d ,  § 4 9  c h  9 4  S L A  1 9 8 0 . ]

(19) [ R e p e a l e d , § 5 4  c h  1 6 9  S L A  1 9 7 8 . ]

(20) [ R e p e a l e d ,  § 1 6  c h  8 2  S L A  1 9 8 2 . ]

(21) [ R e p e a l e d ,  § 5 4  c h  1 6 9  S L A  1 9 7 8 . ]

(22) [ R e p e a l e d ,  § 1 1  c h  1 8 1  S L A  1 9 7 6 . ]

(23) D e p a r tm e n t o f  P u b lic  S a fe ty , a s  to  su sp e n s io n  o r  re v o c a tio n  o f 
a  s e c u r ity  g u a rd 's  lic e n se  u n d e r  A S 18.65.400 —  18.65 .490 ;

(24) D e p a r tm e n t o f  H e a l th  a n d  S ocial S e rv ices , u n d e r  A S  47 .35 , 
r e la t in g  to  b o a rd in g  i n d  fo s te r  hom es fo r c h ild re n ;

(25) [ R e p e a l e d ,  § 6 0  c h  9 8  S L A  1 9 6 6 . ]

(26) [ R e p e a l e d ,  § 4  c h  1 2 0  S L A  1 9 7 1 . ]

(27) D e p a r tm e n t o f  H e a l th  a n d  S ocial S e rv ices  a n d  D e p a r tm e n t  o f 
E n v iro n m e n ta l  C o n se rv a tio n  u n d e r  AS 17.20 (A la sk a  Food, D ru g , a n d  
C o sm etic  A ct), a n d  D e p a r tm e n t  o f C om m erce  a n d  E conom ic  D ev e lo p ­
m e n t in  co n n ec tio n  w ith  th e  l ic e n s in g  o f e m b a lm e rs  a n d  fu n e ra l  d ire c ­
to rs  u n d e r  A S 08.42;

(28) D e p a r tm e n t o f  H e a l th  a n d  S ocia l S e rv ices  a n d  th e  H o sp ita l 
A d v iso ry  C o u n c il, u n d e r  A S  18 .20 .010  —  18.20.130;

(29) [ R e p e a l e d , § 4  c h  1 2 0  S L A  1 9 7 1 . ]

(30) D e p a r tm e n t o f  E n v iro n m e n ta l  C o n se rv a tio n , u n d e r  A S 
18 .36 .010  —  18 .35 .090 , c o n c e rn in g  th e  re g u la t io n  o f  to u r i s t  a n d  
t r a i l e r  cam p s, m o to r  c o u rts , a n d  m o te ls;

(31) [ R e p e a l e d , § 4 0  c h  2 0 6  S L A  1 9 7 5 . ]

(32) [ R e p e a l e d ,  § 4  c h  1 0 6  S L A  1 9 7 0 . ]

(33) B o ard  o f  M a r in e  P ilo ts ;
(34) A la sk a  P o lice  S ta n d a rd s  C ouncil;
(35) B ig  G a m e  C o m m e rc ia l S e rv ices  B oard ;
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(36) B o a rd  o f  D isp e n s in g  O p tic ia n s ;
(37) [ R e p e a l e d ,  § 2 0  c h  1 1 0  S L A  1 9 8 1 . ]

(38) [ E x v i r e d  p u r s u a n t  t o  § 3  c h  1 2 8  S L A  1 9 7 4 ;  a m  § 7  c h  1 0 8  S L A  
1 9 7 5 . ]

(39) A la s k a  P u b lic  O ffices C o m m issio n ;
(40) B o a rd  o f F ish e r ie s ;
(41) B o a rd  o f G am e;
(42) th e  D e p a r tm e n t o f  E d u c a tio n  a n d  th e  P ro fe ss io n a l T e a c h in g  

P ra c tic e s  C o m m iss io n  w ith  r e g a rd  to  p ro c e e d in g s  to  re v o k e  o r  su sp e n d  
a  te a c h e r ’s  c e r tif ic a te  u n d e r  A S 1 4 .20 .030  —  1 4 .20 .040  a n d  AS 
14 .20 .470(a)(4);

(43) A la s k a  C o m m iss io n  on  P o s tse c o n d a ry  E d u c a tio n  u n d e r  AS 
14.48 a s  to  d e n ia l  o f  a p p lic a tio n s  a n d  re v o c a tio n  o f a u th o r iz a t io n s  a n d  
p e rm its ;

(44) D e p a r tm e n t o f  E n v iro n m e n ta l  C o n se rv a tio n , e x c e p t to  th e  e x ­
t e n t  t h a t  A S  44 .6 2 .3 6 0  —  4 4 .6 2 .4 0 0  a r e  in c o n s is te n t w ith  th e  m a n n e r  
in  w h ic h  p ro ceed in g s  a re  in i t ia te d  u n d e r  th e  p ro v is io n s  o f  A S 46.03;

(45) U n iv e rs i ty  o f  A la sk a , e x c e p t to  th e  e x te n t  t h a t  i t s  in c lu s io n  is 
in c o n s is te n t  w ith  th e  p ro v is io n s  o f A S  14.40;

(46) [ R e p e a l e d ,  § 7 7  c h  1 4  S L A  1 9 8 7 . ]

(47) B o a rd  of P sy c h o lo g is t a n d  P sy ch o lo g ica l A sso c ia te  E x a m in e rs ;
(48) th e  D e p a r tm e n t o f  F ish  a n d  G a m e  a s  to  fu n c tio n s  r e la t in g  to  

th e  p ro te c tio n  o f  fish  a n d  g a m e  u n d e r  A S  16.05.870;
(49) B o a rd  o f  V e te r in a ry  E x a m in e rs ;
(50) B o a rd  o f N u rs in g  H o m e A d m in is tra to rs ;
(51) B o a rd  o f  B a rb e rs  a n d  H a ird re s s e rs ;
(52) D e p a r tm e n t  o f  N a tu r a l  R e so u rces  c o n c e rn in g  th e  A la s k a  g ra in  

re se rv e  p ro g ra m  u n d e r  fo rm e r A S  03 .12;
(53) D e p a r tm e n t  o f  C o m m erce  a n d  E conom ic  D e v e lo p m e n t co n cern ­

in g  th e  l ic e n s in g  a n d  r e g u la t io n  o f  a u d io lo g is ts  u n d e r  A S  08.11;
(54) D e p a r tm e n t  o f  C o m m erce  a n d  E conom ic  D e v e lo p m e n t co n ce rn ­

in g  th e  lic e n s in g  a n d  re g u la t io n  o f h e a r in g  a id  d e a le r s  u n d e r  A S 
08.55.

(b) T h e  p ro c e d u re  o f  a n  a g en cy  n o t  l is te d  in  (a) o f  th is  '■oction sh a ll  
be  co n d u c te d  u n d e r  A S  4 4 .6 2 .3 3 0  —  4 4 .6 2 .6 3 0  o n ly  a s  to  th o se  fu n c ­
tio n s  to  w h ic h  A S 4 4 .6 2 .3 3 0  —  4 4 .6 2 .6 3 0  a re  m a d e  a p p lic a b le  by th e  
s t a tu te s  r e la t in g  to  t h a t  ag en cy .

(c) J u d ic ia l  re v ie w  a n d  scope o f  ju d ic ia l  re v ie w  o f a l l  f in a l dec is io n s 
o f  th e  c o m m iss io n e r  o f  la b o r  on  a n  a p p e a l r e la t in g  to  e m p lo y m e n t 
s e c u r ity  s h a l l  b e  in  acco rd  w ith  th is  c h a p te r  n o tw ith s ta n d in g  a n y ­
th in g  to  th e  c o n tra ry  in  A S  23 .20  (A la s k a  E m p lo y m e n t S e c u r ity  A ct). 
A ll o th e r  p ro c e d u re s  o f  th e  D e p a r tm e n t  o f  L a b o r  r e la t in g  to  em p lo y ­
m e n t s e c u r i ty  s h a ll  be  a s  p ro v id e d  in  A S  23 .20  a n d  th e  re g u la t io n s  
u n d e r  A S 23 .20 .

(d) E x c e p t in  a  case  o f  r e in s ta te m e n t  o r  re d u c tio n  o f  p e n a lty , th e  
p ro v is io n s  o f  th is  c h a p te r  do n o t  a ffec t s ta tu to r y  p ro v is io n s  c o n c e rn in g
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(1) civil or criminal penalties;

(2) additional relief by injunction or restraining order;

(3) penalty provisions relating to suspension, revocation, reissu­
ance, and other similar matters of licenses, permits, leases, conces­

sions, and other similar matters;

(4) re la te d  m a tte r s  t h a t  in  th e i r  co n tex t do n o t re la te  to  p r rc e d u re . 
(§ 2 (ch 2) ch  143 SLA. 1959; a m  § 14 ch 2 SLA 1964; am  § 60 ch  98 
SLA 1966; a m  § 2 ch  120 SLA 1966; am  § 1 ch  58  SLA 1967; a m  § 18 
c h  143 SLA 1963; a m  § 2 ch  83 SLA 1969; a m  § 2 ch  118 SLA 1969; 
a m  §§ 3, 4  ch  106 SLA 1970; a m  § 6 ch  104 SLA 1971; am  § 4  ch  120 
SLA 1971; a m  § 2 ch  178 SLA 1972; am  § 5 ch  179 SLA 1972; a m  § 2 
c h  17 SLA 1973; a m  § 3 ch  45 SLA 1973; a m  § 2 ch  82 SLA 1973; a m  
§ 2 ch  7 FSSLA 1973; a m  § 5 ch  76 SLA 1974; a m  § 2 ch  128 SLA 
1974; am  § 6 ch  9 SLA 1975; a m  § 25 ch  25 SLA 1975; a m  §§ 39, 40 
c h  206 SLA 1975; a m  § 4 ch  25 SLA 1976; a m  § 2 ch  59 SLA 1976; a m  
§ 11 ch  181 SLA 1976; a m  §§ 13, 106 ch  218 SLA 1976; a m  § 18 ch 
2 2 0  SLA 1976; a m  § 9 ch  46  SLA 1977; am  § 3 ch  140 SLA 1977; am  
§ 54  ch  169 SLA 1978; a m  § 10 ch  59 SLA 1979; a m  § 23 ch  58  SLA 
1980; am  § 3 ch  84 SLA 1980; a m  §§ 49, 60 ch  94 SLA 1980; a m  § 15 
c h  130 SLA 1980; a m  § 12 ch  131 SLA 1980; a m  § 15 ch  141 SLA 
1980; am  §§ 4 , 5 ch  159 SLA 1980; am  § 20 ch 110 SLA 1981; a m  E .O . 
No. 51, §§ 38 , 39 (1981); a m  § 16 ch 82 SLA 1982; a m  § 2 ch  100 SLA 
1983; am  § 124 ch  6 SLA 1984; a m  § 11 ch  131 SLA 1986; a m  § 77 ch 
14 SLA 1987; a m  § 12 ch  37 SLA 1989)

E ffect o f amendments. —  The 1986 
amendment added paragraphs (53) and 
(54) of subsection (a).

The 1987 amendment repealed para­
graph (a)(46), which read "Department of 
Commerce and Economic Development 
concerning the fishery enhancement loan 
program (AS 16.10.500 —  16.10.620;."

The 1989 amendment, effective May 12. 
1989, substituted "Big Game Commercial 
Services Board" for "Guide Licensing and 
Control Board" in paragraph (a)(35).

Opinions o f attorney general —  The 
purpose of the adjudication procedure is to 
prescribe a fa ir procedure for determina­
tions of fact; this is indicated by para­
graph (d)(4), which excepts from the adju­
dication procedure related matters that in 
their context do not relate to procedure. 
1963 Op. A tfy  Gen., No. 10.

The policy of subsection (d) of this sec­
tion ia to lim it the adjudication procedure 
set forth in the Administrative Procedure 
Act to procedural matters, and matters re­
garding which the agency must make sub­
stantial determinations of fact. 1963 Op. 
A tfy  Gen., No. 10.

The words o f subsection (d), "in  a case of

reinstatement or reduction of penalty," 
refer to AS 44.62.550, which provides that 
a person whose license is revoked or sus­
pended may petition the agency for rein­
statement or reduction of penalty after 
one year from the effective date of the de­
cision or from the date of denial of the 
sim ilar petition. 1963 Op. A tfy  Gen., No. 
10.

The accusation and hearing procedure 
set forth in the Administrative Procedure 
Act was not applicable to the suspension 
or revocation of liquor licenses by the A l­
coholic Beverage Control Board after a 
conviction of a licensee of certain offenses 
as set forth in former AS 04.15.100(b). 
1963 Op. A tfy  Gen., No. 10.

The exceptions set forth in subsection(d) 
refer to situations in which there is no 
need for the agency to make a determina­
tion of fact since such facts have been de­
termined by the courts. 1963 Op. A tfy  
Gen.. No. 10.

Where the power to suspend or revoke a 
license is implied by the statutory author­
ity  to issue a license, it  is clear that sus­
pension or revocation may be ordered only 
after formal accusation and hearing as re­
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quired by the Administrative Procedure 
A ct 1963 Op. A tt’y Gen., No. 10.

Not a il of this chapter, as it  relates to 
workers' compensation proceedings, has 
been repealed by implication. For exam­
ple, the Alaska Workers' Compensation 
Act is silent as to judicial review and the 
scope of ju d i.ia l review. This chapter 
therefore applies, since there is nothing in 
the Alaska Workers' Compensation Act 
which covers the same ground or which is

NOTES TO

Board o f Governors o f Alaska Bar 
Association. —  The legislature expressly 
included the Board of Governors of the 
Alaska Bar Association as an agency sub­
ject to tho adjudicative procedures of the 
Administrative Procedure Act (AS 44.62) 
under former paragraph (a)(22). In re Pe­
terson, 499 P.2d 304 (Alaska 1972).

A dm inistrative responsibility o f 
Alaska Bar. —  While the supreme court 
ultim ately reserves the authority to deter­
mine whether or not an applicant should 
be admitted to the bar, considerable ad­
m inistrative responsibility has been dele­
gated to the Alaska Bar Association. In  re 
Peterson, 499 P.2d 304 (Alaska 1972).

A p p lica b ility  to w orkers’ compensa­
tion  proceedings. —  Thi legislature in­
tended to substitute, upon the effective 
date of the Administrative Procedure Act, 
the judicial scope of review as provided 
therein for the judicial scope of review as 
provided in the Workers’ Compensation 
A c t Man they v. Collier, 367 P.2d 884 
(Alaska 1962).

The superior court is controlled by the 
Administrative Procedure Act in proceed­
ings, or in a review of proceedings from 
the Alaska Workers' Compensation 
Board. See Manthey v. Collier, 367 P.2d 
884 (Alaska 1962). But see Aleutian 
Homes v. Fischer, 418 P.2d 769 (Alaska 
1966),

The Administrative Procedure Act (AS 
44.62) is applicable to Workers' Compen­
sation Board hearings except where other­
wise expressly provided in the Workers’ 
Compensation A ct Employers Com. Em­
ployers Com. Union Ins. Group v. Schoen, 
519 P.2d 819 (Alaska 1974).

A ct applies to  leasing procedures. —  
Tho judicial review portions of the Admin­
istrative Procedure Act govern leasing 
procedures conducted by the Division of 
T-ande under the Alaska Land A ct 
Alytaka Ski Corp. v. Holdsworth, 426 
PJ2d 1006 (Alaska 1967).

inconsistent w ith provisions in this chap­
ter relating to judicial review and the 
scope of such review. 1959 Op. A tt’y Gen., 
No. 24.

But this section and AS 44.62.450 were 
superseded w ith respect to workers’ com­
pensation hearings by AS 23.30.115 and 
23.30.135 of the Alaska Workers’ Com­
pensation A ct 1959 Op. A tt’y Gen., No. 
24.

DECISIONS

B ut not to term ination o f grazing 
leases. —  The adjudicatory provisions of 
the Alaska Administrative Procedure Act 
do not apply to the termination of grazing 
leases by the state Division o f Lands. 
McCarrey v. Commissioner of Natural Re- 
cources, 526 PJ2d 1353 (Alaska 1974).

N or to  local school boards. —  The 
Administrative Procedure Act by its ex­
press terms does not apply to local school 
boards. Matanuska-Susitna Borough v. 
Lum, 538 P.2d 994 (Alaska 1975).

Nor to boards of adjustm ent —  
Beards of adjustment ore not included on 
the lis t in subsection (a) of agencies, 
boards and administrative bodies specifi­
cally subject to this chapter. Galt v. Stan­
ton, 591 P.2d 960 (Alaska 1979).

Under subsection (d), a hearing is 
not required before an a lcoholic bev­
erage dispensary license is suspended, 
although it  would be permissible i f  the A l­
coholic Beverage Control Board chose to 
grant it. Frontier Saloon, Inc. v. ABC Bd., 
524 P.2d 657 (Alaska 1974).

Burden o f proof. —  While the Alaska 
Administrative Procedure Act, does not 
specifically state who has the burden of 
proof in administrative adjudications, it 
does provide in AS 44.62.460(e) that 
"Nothing herein shall Ite construed to al­
ter the ordinary rules of burden of proof of 
judicial proceedings in Alaska." The fore­
going provision coupled with the fact that 
under the Administrative Procedure Act a 
hearing to determine whether a license 
should be granted, issued or renewed shall 
be initiated by filing  a "statement o f is­
sues" which must be served upon the per­
son seeking the issuance or renewal of the 
license as the respondent (AS 44.62.370, 
AS 44.62.380), and against which the re­
spondent may defend by filing  a notice of 
defense (AS 44.62.390) impelled the su­
preme court to the conclusion that the 
burden of proof on the issue raised by the 
statement of issues was upon the state.



Alaska ABC Bd. v. Malcolm,
P.2d 441 (Alaska 1964).

Applied in Vick v. Board of Elec. 
Emirs., 626 P.2d 90 (Alaska 1981).

Quoted in Pan American Petroleum 
Corp. v. Shell O il Co., 455 P.2d 12 (Alaska 
1969).

Stated in Forth v. Northern Stevedor­
ing & Handling Corp., 385 P.2d 944 
(Alaska 1963); Union O il Co. ▼ .  State 
Dep’t  of Natural Resources, 526 P.2d 1357

C ollateral references. —  1 Am. Jur. 
2d, Administrative Law, § 138 et seq.

State Governm ent § 44 .6 2 .350
(Alaska 1974); Wien A ir Alaska Inc. v. 
Department of Revenue, 647 P.2d 1087 
(Alaska 1982).

Cited in Mobil O il Corp. v. Local 
Boundary Comm'n, 518 P.2d 92 (Alaska 
1974); Sisters of Providence in Wash., Inc. 
v. Department of Health & Social Servs., 
648 P.2d 970 (Alaska 1982); ICenai Penin­
sula Borough v. State, Dep't of Commu­
nity & Regional Affairs, 751 P.2d 14 
(Alaska 1988).

73 CJ.S., Public Adm inistrative Law 
and Procedure, 5 115 et 3eq.

S e c . 4 4 .6 2 .3 4 0 . D e le g a t io n  o f  p o w e r  b y  a g e n c ie s ,  (a) A n  ag en cy  
l is te d  in  A S 4 4 .6 2 .3 3 0  m a y  d e le g a te  th e  p o w er to  a c t, to  h e a r , a n d  to 
decide, u n le s s  e x p re ss ly  p ro h ib ite d  by  law .

(b) In  a  la w  e n a c te d  a f te r  A p ril 29 , 1959, w h e re  th e  w ord  " a g e n c y ” 
a lo n e  is u sed , th e  pow er t o  a c t m a y  be d e le g a te d  b y  th e  a g en cy , a n d  
w h e re  th e  w o rd s  "ag en cy  i t s e l f ’ a r e  u sed , th e  p o w er to  a c t  m a y  n o t be 
d e le g a te d  u n le s s  a  s ta tu te  r e la t in g  to  t h a t  a g e n c y  a u th o r iz e s  th e  d e le ­
g a tio n  o f  i ts  p o w er to  h e a r  a n d  d ec ide . (§ 1(1) (ch  2) ch 143 S L A  1959)

NOTES TO DECISIONS
Alaska T ransportation Commission 

exempted. —  Former AS 42.07.151(a) 
specifically exempted the Alaska Trans­
portation Commission from the require­
ments of both this section, forbidding the 
delegation of the hearing power absent ex­
press statutory authorization, and AS 
44.62.500, requiring the hearing officer to

prepare a proposed decision and forbid­
ding members of the applicable govern­
ment agency from voting on the decision if  
they have not heard the evidence. Alaska 
Transp. Comm'n v. Gandia, 602 P.2d 402 
(Alaska 1979).

Cited in In re Peterson, 499 P.2d 304 
(Alaska 1972).

C ollateral references. —  2 Am. Jur. 
2d, Administrative Law, §§ 221 to 226.

73 CJ.S., Public Administrative Law 
and Procedure, 5 56.

S e c . 4 4 .6 2 .3 5 0 . A p p o in tm e n t  o f  h e a r i n g  o f f ic e r s ,  (a) T h e  g o v e r­
n o r  s h a l l  a s s ig n  a  q u a lif ie d , u n b ia se d , a n d  im p a r t ia l  h e a r in g  officer, 
w ith  e x p e rie n c e  in  th e  g e n e ra l p ra c tic e  o f  law , to  co n d u c t h e a r in g s  
u n d e r  th is  c h a p te r . T h e  h e a r in g  o fficer m a y  p e rfo rm  o th e r  d u tie s  in  
c o n n ec tio n  w ith  th e  a d m in is t r a t io n  o f  th is  c h a p te r  a n d  o th e r  law s.

(b) A n  a g e n c y  w ith  h e a r in g  o fficers m a y  c o n tin u e  th e i r  e m p lo y m e n t 
a s  h e a r in g  o fficers on  a n  u n b ia se d  a n d  im p a r t ia l  b a s is  w ith in  th e  
p a r t ic u la r  a g e n c y  a n d  m a y  h ire  a d d itio n a l o fficers a n d  p re sc r ib e  a d d i­
tio n a l q u a lif ic a tio n s .

(c) A  h e a r in g  officer h ire d  a f te r  A p ril 29, 1959, ex cep t to  c o n d u c t 
h e a r in g s  u n d e r  A S  23 .20  (A la sk a  E m p lo y m e n t S e c u r ity  A ct), s h a ll
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h a v e  b e e n  a d m itte d  to  p ra c tic e  la w  fo r a t  le a s t  tw o y e a rs  im m e d ia te ly  
befo re  th e  a p p o in tm e n t. (§ 3 (ch  2) ch  143 S L A  1959; a m  § 7 ch  5 SLA  
1966)

NOTES TO DECISIONS

Stated in Alaska ABC Bd. v. Malcolm, 
Inc., 391 P.2d 441 (Alaska 1964).

Cited in In re Peterson, 499 P.2d 304

(Alaska 1972); '.etchikan Retail Liquor 
Dealers Ass'n v. State ABC Bd., 602 P.2d 
434 (Alaska 1979).

C ollateral references. —  2 Am. Jur. 
2d, Adm inistrative Law, 5§ 407 to 409, 
434 to 440.

73 CJ.S., Public Adm inistrative Law 
and Procedure, § 138.

S e c . 4 4 .6 2 .3 6 0 . A c c u s a t io n .  A  h e a r in g  to  d e te rm in e  w h e th e r  a  
r ig h t ,  a u th o r i ty ,  license  o r p r iv ile g e  sh o u ld  b e  rev o k ed , su sp e n d e d , 
lim ite d  o r co n d itio n ed  is in i t ia te d  b y  f ilin g  a n  a c c u sa tio n . T h e  a c c u sa ­
tio n  m u s t

(1) be a  w r i t te n  s ta te m e n t  o f  c h a rg e s  s e t t in g  o u t  in  o rd in a ry  an d  
concise  la n g u a g e  th e  a c ts  o r o m iss io n s  w ith  w h ic h  th e  re s p o n d e n t is  
ch a rg e d , so t h a t  th e  re sp o n d e n t is  a b le  to  p re p a re  a  d e fen se ;

(2) spec ify  th e  s ta tu te  a n d  re g u la t io n  w h ic h  th e  re sp o n d e n t is  a l ­
leg ed  to  h a v e  v io la ted , b u t  m a y  n o t c o n sis t m e re ly  o f  c h a rg e s  p h ra se d  
in  th e  la n g u a g e  o f  th e  s t a tu te  a n d  re g u la tio n ; a n d

(3) be v e rif ied , u n le ss  m ad e  b y  a  p u b lic  officer a c t in g  in  a n  official 
c a p a c ity  o r  by  a n  em ployee  o f  th e  ag en cy  on  w h o se  b e h a lf  th e  p ro ceed ­
in g  is  to  b e  h e ld ; th e  v e r if ic a tio n  m a y  be on  in fo rm a tio n  a n d  be lie f. 
(§ 4  (ch 2) ch  143 SLA  1959)

Opinions o f attorney general. —  This 
section regarding a formal accusation, 
contemplates the proceeding in which the 
agency must make determinations of fact. 
1963 Op. A tfy  Gen., No. 10.

The accusation provision is obviously

inapplicable to a case in which a court of 
competent jurisdiction has entered a judg­
ment regarding the acts or omissions for 
which a penalty may be inflicted. 1963 
Op. A tfy  Gen., No. 10 .

NOTES TO DECISIONS

P rivate in d iv id ua l could not file  ac­
cusation. —  A member of the public 
could not compel agency action by filing  
an accusation before the agency. Vick v. 
Board of Elec. Emus., 626 P.2d 90 
(Alaska 1981).

When reading this section w ith AS 
44.62.330(d)(4), i t  becomes clear that the 
“unieaa" language in clause (3) of the for­
mer provides a means by which adminis­
trative agencies themselves may choose to

permit a private individual to file  an accu­
sation. Vick v. Board o f Elec. Exmrs., 626 
P.2d 90 (Alaska 1981).

"Unless”  language o f clause (3) not 
superfluous. —  The words "unless made 
by a public officer ..  or by an employee of 
the agency”  in clause (3) of this section 
are not superfluous, even though private 
individuals are not permitted to file  accu­
sations. Vick v. Board of Elec. Exmrs., 626 
P.2d 90 (Alaska 1981).
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§ 4 4 .6 2 .3 7 0  S ta te  G o v e rn m e n t § 44 .62 .380

S e c . 4 1 .62 .370 . S t a t e m e n t  o f  i s s u e s ,  (a) A  h e a r in g  to  d e te rm in e  
w h e th e r  a  r ig h t ,  a u th o r i ty ,  license  o r  p riv ileg e  sh o u ld  be g ra n te d , 
is su e d  o r re n e w e d  is  in i t ia te d  by f ilin g  a  s ta te m e n t  o f issu es . T h e  
s ta te m e n t  o f  is su e s  is  a  w r i t te n  s ta te m e n t  sp ec ify in g

(1) th e  s t a tu te  a n d  r e g u la t io n  w ith  w h ich  th e  re sp o n d e n t m u s t  
sho w  co m p lian ce  b y  p ro d u c in g  p ro o f a t  th e  h e a r in g ; a n d

(2) p a r tic u la r ’ m a t te r s  t h a t  h a v e  com e to th e  a t te n t io n  o f th e  i n i t i a t ­
in g  p a r ty  a n d  t h a t  w o u ld  a u th o riz e  a  d e n ia l o f  th e  ag en cy  a c tio n  
so u g h t.

(b) T h e  s ta te m e n t  o f is su e s  s h a l l  be v e rified  u n le s s  m ad e  by  a  p u b lic  
o fficer a c t in g  in  a n  official c a p a c ity  o r  by a n  em p lo y ee  o f th e  a g e n c y  
b e fo re  w h ich  th e  p ro ceed in g  is to  be h e ld . T h e  v e r if ic a tio n  m a y  be on  
in fo rm a tio n  a n d  belief.

(c) T h e  s ta te m e n t  o f  is su e s  s h a l l  be se rv ed  in  th e  sa m e  m a n n e r  a s  
a n  a c c u sa tio n , ex cep t t h a t  i f  th e  h e a r in g  is h e ld  a t  th e  re q u e s t o f  th e  
re s p o n d e n t

(1) A S  4 4 .62 .380  a n d  44 .6 2 .3 9 0  do n o t ap p ly ; a n d
(2) th e  s ta te m e n t  o f is su e s  to g e th e r  w ith  th e  n o tice  o f  h e a r in g  s h a l l  

be  d e liv e re d  o r m a ile d  to th e  p a r t ie s  a s  p rov ided  in  A S 44.62 .420 . (§ '  
(ch 2) ch  143 S L A  1959)

Opinions o f attorney general. —  The the court has already found that the party 
requirement o f the w ritten statement of involved has not complied w ith the stat- 
issues is inapplicable to a case in which ute or rule. 1963 Op. A tt'y  Gen., No. 10.

NOTES TO DECISIONS

Quoted in Ketchikan Retail Liquor 
Dealers Asa’n v. State ABC Bd., 602 P.2d 
434 (Alaska 1979).

C olla tera l references. —  2 Am. Jur.
2d, Adm inistrative Law, 5§ 417,715, 717,
727.

S e c .  4 4 .6 2 .3 8 0 . S e r v ic e  o f  a c c u s a t io n ,  (a) U pon  f ilin g  th e  a ccu ­
s a tio n , th e  ag en cy

(1) s h a l l  s e rv e  a  z z y y  o f  th e  a c c u sa tio n  on th e  re sp o n d e n t a s  p ro ­
v id ed  in  (c) o f  th is  sec tio n ;

(2) s h a l l  in c lu d e  w ith  th e  a c c u sa tio n  a  p o s t c a rd  o r  o th e r  fo rm  e n t i ­
t le d  "N o tice  o f  D e fen se” th a t ,  w h en  s ig n e d  b y  o r  on  b e h a lf  o f  th e  
r e s p o n d e n t a n d  r e tu r n e d  to  th e  ag en cy , ackn o w led g es se rv ice  o f  th e  
a c c u s a tio n  a n d  c o _ i t i tu te s  a  n o tice  o f  d efense  u n d e r  A S 44 .62 .390 ;

(3) s h a l l  in c lu d e  in  o r  w ith  th e  copy o f th e  a c c u sa tio n  a  s ta te m e n t  
t h a t  re s p o n d e n t m a y  i e q u e s t  a  h e a r in g  by  f ilin g  a  n o tice  o f  d e fen se  a s  
p ro v id e d  in  A S 4 4 .62 .390  w ith in  15 d a y s  a f te r  th e  a c c u sa tio n  is  se rv e d



§ 44 .62 .390 Alaska Statutes § 44 .6 2 .3 9 0

on  th e  re sp o n d e n t a n d  th a t  fa ilu re  to  do so c o n s titu te s  a  w a iv e r  o f  th e  
r ig h t  to  a  hearing-,

(4) m a y  in c lu d e  w ith  th e  accu sa tio n  a n y  in fo rm a tio n  t h a t  i t  con­
s id e rs  a p p ro p ria te .

(b) T h e  s ta te m e n t  to  re sp o n d e n t m u s t be  s u b s ta n t ia l ly  in  th e  fol­
lo w in g  form :

U n le ss  a  w r i t te n  re q u e s t  for a  h e a r in g  s ig n e d  b y  o r o n  b e h a l f  o f th e  
p e rso n  n a m e d  a s  re sp o n d e n t in  th e  acco m p an y in g  a c c u sa tio n  is  d e liv ­
e re d  o r  m a ile d  to  th e  a g en cy  w ith in  15 d ay s  a f te r  th e  a c c u sa tio n  w as  
p e rso n a lly  se rv ed  on  y o u  o r m a iled  to  yo u , (h e re  in s e r t  n a m e  of 
ag en cy ) m a y  p roceed  u p o n  th e  accu sa tio n  w ith o u t a  h e a r in g . T h e  r e ­
q u e s t  fo r a  h e a r in g  m a y  be  m ad e  by d e liv e r in g  o r m a il in g  th e  enclosed  
fo rm  e n t i t le d  "N o tice  o f  D efense ,” or by  d e liv e r in g  o r m a i l in g  a  n o tice  
o f  d e fen se  a s  p rov ided  b y  AS 44 .62 .390  to: (h e re  in s e r t  n a m e  a n d  
a d d re ss  o f agency).

(c) T h e  a c c u sa tio n  a n d  a ll acco m p an y in g  in fo rm a tio n  m a y  be  s e n t  
to  th e  re sp o n d e n t by  a n y  m e a n s  se lec ted  by  th e  ag en cy . H o w ev er, a n  
o rd e r  a d v e rse ly  a ffe c tin g  th e  r ig h ts  o f th e  re sp o n d e n t m a y  n o t be 
m ad e  by  th e  ag en cy  u n le s s  th e  re sp o n d e n t is  se rv e d  p e rs o n a lly  o r  by 
re g is te re d  m a il , files a  n o tice  of defense, o r  o th e rw ise  a p p e a rs . S erv ice  
m a y  be  p roved  in  th e  m a n n e r  a u th o riz e d  in  c iv il a c tio n s . Service by 
re g is te re d  m a il  is  e ffec tive  if  a s ta tu te  o r  ag en cy  re g u la t io n  re q u ire s  
th e  re s p o n d e n t to  file  a n  ad d re ss  w ith  th e  ag en cy  a n d  to  n o tify  th e  
ag en cy  o f  a  c h an g e , a n d  if  a  re g is te re d  le t te r  c o n ta in in g  th e  a ccu sa ­
tio n  a n d  acco m p an y in g  m a te r ia l  is m a ile d , a d d re sse d  to  re sp o n d e n t a t  
th e  la te s t  a d d re ss  on file  w ith  th e  agency . (§ 6 (ch 2) ch  143 S L A  1959)

C ollateral references. —  2 Am. Jar. 73 CJ.S., Public Adm inistrative Law 
2d, Administrative Law, §§ 359 to 364. and Procedure, 55 134, 135.

S e c . 4 4 .6 2 .390 . N o t ic e  o f  d e fe n s e ,  (a) W ith in  15 d a y s  a f te r  s e r ­
v ice u p o n  th e  re sp o n d e n t o f  th e  a ccu sa tio n , th e  re s p o n d e n t m a y  file  
w ith  th e  a g en cy  a  n o tice  o f defense. In  th e  n o tice  th e  r e s p o n d e n t m a y

(1) r e q u e s t  a  h e a r in g ;
(2) ob jec t-to  th e  a c c u sa tio n  upon  th e  g ro u n d  th a t  i t  do es  n o t  s ta te  

a c ts  o r  o m issio n s u p o n  w h ich  th e  ag en cy  m a y  proceed;
(3) o b jec t to  th e  form  o f th e  accu sa tio n  on  th e  g ro u n d  t h a t  i t  is so 

in d e f in ite  o r  u n c e r ta in  t h a t  th e  re sp o n d e n t c a n n o t id e n tify  th e  t r a n s ­
a c tio n  o r  p re p a re  a  de fen se ;

(4) a d m it  th e  a c c u sa tio n  in  w hole o r in  p a r t;
(5) p re s e n t  n ew  m a t te r  by w ay o f defense .
(b) W ith in  th e  tim e  spec ified  th e  re sp o n d e n t m a y  file  o n e  o r m ore  

n o tice s  o f  de fen se  upon  a n y  o r a ll o f th e  g ro u n d s  s e t  o u t in  (a) o f  th is  
s ec tio n  b u t  a ll  o f  th e  n o tice s  sh a ll be filed  w ith in  t h a t  p e rio d  u n le ss  
th e  a g e n c y  in  i ts  d isc re tio n  a u th o riz e s  th e  f ilin g  o f  a  la te r  no tice .
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(c) T h e  re sp o n d e n t is e n tit le d  to  a  h e a r in g  on th e  m e r its  i f  th e  
re sp o n d e n t files  a  n o tice  o f  defense , a n d  th e  n o tice  o f d e fen se  is consid ­
e re d  a  specific  d e n ia l o f a ll  p a r ts  o f th e  a c c u sa tio n  n o t  e x p re ss ly  a d m it­
ted . F a i lu r e  to  file  th e  n o tice  c o n s titu te s  a  w a iv e r  o f th e  re sp o n d e n t’s 
r ig h t  to  a  h e a r in g , b u t  th e  agency  in  i ts  d isc re tio n  m a y  n e v e r th e le s s  
g r a n t  a  h e a r in g . U n le ss  ob jection  is ta k e n  a s  p ro v id ed  in  (a) (3) of th is  
sec tio n , a l l  ob jec tions to  th e  fo rm  o f th e  a c c u sa tio n  a r e  w aived .

(d) T h e  n o tice  o f  d e fen se  m u s t be  in  w ritin g , s ig n e d  by  o r  on  b e h a lf  
o f th e  re sp o n d e n t, a n d  m u s t  s ta te  th e  re sp o n d e n t's  m a ilin g  ad d re ss . I t  
need n o t  be  v e rified  o r  follow  a  p a r t ic u la r  form . (§ 7 (ch  2) ch  143 SL A  
1959)

NOTES TO DECISIONS
Cited in Ketchikan Retail Liquor 

Dealers Ass’n v. State ABC Bd., 602 P.2d 
434 (Alaska 1979).

§ 44.62.400 State Governm ent § 44.62.410

C ollateral references. —  2 Am. Jur.
2d, Administrative Law, 5 417.

S e c . 44 .62 .400 . A m e n d e d  o r  s u p p l e m e n t a l  a c c u s a t io n .  A t a n y  
t im e  b efo re  th e  m a t te r  is  su b m itte d  for d ec is io n  th e  a g e n c y  m a y  file  o r 
p e rm it  th e  f ilin g  o f  a n  am en d ed  o r s u p p le m e n ta l a c c u sa tio n . A ll p a r ­
t ie s  s h a l l  be  n o tified  o f th e  f ilia g . I f  th e  a m en d ed  o r  su p p le m e n ta l 
a c c u sa tio n  p re se n ts  n ew  c h a rg e s  th e  ag en cy  s h a ll  g ive th e  re sp o n d e n t 
a  re a s o n a b le  o p p o rtu n ity  to  p re p a re  a  de fen se  to  it, b u t  th e  re sp o n d e n t 
is  n o t  e n t i t le d  to  file  a  fu r th e r  p le a d in g  u n le s s  th e  ag en cy  in  i ts  d isc re ­
tio n  so o rd e rs . N ew  c h a rg e s  a re  co n sid e red  co n tro v e rted . O bjections to  
th e  a m e n d e d  o r su p p le m e n ta l a c c u sa tio n  m ay  be  m a d e  o ra lly  a n d  
sh a ll  be  n o te d  in  th e  record . (§ 8 (ch  2) ch  143 SL A  1959)

S e c . 44 .62 .410 . T im e  a n d  p la c e  o f  h e a r in g ,  (a) T h e  ag en cy  sh a ll  
d e te rm in e  th e  tim e  a n d  p lace  o f h e a r in g . T h e  h e a r in g  s h a ll  b e  h e ld  in  
J u n e a u  o r  K e tc h ik a n , w h ic h e v e r is c lo se r to  th e  p lace  w h e re  th e  
t r a n s a c t io n  o ccu rred  o r  w h e re  th e  re sp o n d e n t re s id e s , i f  th e  t r a n s a c ­
t io n  o c c u rre d  in  o r  th e  re sp o n d e n t re s id e s  in  th e  S o u th e a s te rn  S e n a te  
D is tr ic t;  in  A n ch o rag e  i f  th e  t r a n s a c tio n  o ccu rred  o r th e  re sp o n d e n t 
re s id e s  w ith in  th e  S o u th  C e n tra l  S e n a te  D is tr ic t; in  F a irb a n k s  or 
N om e, w h ic h e v e r  is  c lo se r to  th e  p lace  w h e re  th e  t r a n s a c tio n  o ccu rred  
o r  w h e re  th e  re sp o n d e n t re s id e s , i f  th e  tra n s a c tio n  o ccu rred  in  o r  th e  
re sp o n d e n t re s id e s  in  th e  C e n tra l  o r  N o r th w e s te rn  S e n a te  D is tr ic ts . 
T h e  a g e n c y  m ay , i f  th e  t r a n s a c tio n  o ccu rred  in  a  s e n a te  d is tr ic t  o th e r  
th e n  t h a t  o f  re sp o n d e n t’s  re s id en ce , se le c t th e  p lace  o f  h e a r in g  ap p ro ­
p r ia te  fo r e i th e r  d is tr ic t . T h e  ag en cy  m a y  se lec t a  d iffe re n t p lace  
n e a r e r  th e  p lace  w h e re  th e  tra n s a c tio n  o ccu rred  o r w h e re  th e  re sp o n ­
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§ 44.62.420 Alaska Statutes § 44.62.430

d e n t  re s id e s , o r  th e  p a r t ie s  by a g re e m e n t m a y  se le c t a n y  p lace  in  th e  
s ta te .

(b) U p o n  th e  m u tu a l  a g re e m e n t o f th e  p a r t ie s , th e  ag en cy  m a y  u se  
te le c o n fe re n c in g  in  th e  c o n d u c t o f a  h e a r in g  u n d e r  th is  sec tio n . (§ 9 
(ch  2) ch  143 S L A  1959; a m  § 5 ch  54 S L A  1985)

Re vigor's notes. —  The Senate dis- E ffect o f amendments. —  The 1985 
tricta referred to in subsection (a) are amendment added subsection (b).
somewhat sim ilar to the judicial districts C ollateral references. 2 Am. Jur.
established under AS 22.10.010. Compare 2d, Adm inistrative Law, § 405.
AS 22.10.010 w ith 5 2, art. XIV, Alaska 7 3  c j.S ., Public Adm inistrative Law 
Constitution, as that provision existed in Procedure 5 137 
March, 1959. ’

S e c . 4 4 .6 2 .4 2 0 . F o r m  o f  n o t i c e  o f  h e a r i n g ,  (a) T h e  a g e n c y  s h a ll  
d e liv e r  o r  m a i l  a  n o tice  o f h e a r in g  to  a l l  p a r t ie s  a t  le a s t  10 d a y s  b efo re  
th e  h e a r in g . T h e  h e a r in g  m a y  n o t be h e ld  befo re  th e  e x p ira tio n  o f  th e  
tim e  w ith in  w h ic h  th e  re sp o n d e n t is e n t i t le d  to  file  a  n o tice  o f  de fen se .

(b) T h e  n o tice  to  re sp o n d e n t m u s t be s u b s ta n t ia l ly  in  th e  fo llo w in g  
fo rm  b u t  m a y  in c lu d e  o th e r  in fo rm atio n :

Y ou a re  n o tif ie d  t h a t  a  h e a r in g  w ill be  h e ld  b efo re  (h e re  in s e r t  n a m e
o f agency ) a t  (h e re  in s e r t  p lace  o f h e a r in g )  u p o n  t h e ..................................
d a y  o f ......................................   19 . . a t  th e  h o u r  o f ............................, u p o n  th e
c h a rg e s  m a d e  in  th e  a c c u sa tio n  se rv ed  u p o n  y ou . Y ou m a y  be  p re s e n t  
a t  th e  h e a r in g , m a y  be  b u t  n e e d  no t b e  re p re s e n te d  b y  co u n se l, m a y  
p re s e n t  a n y  re le v a n t  ev id en ce , a n d  w ill be g iv e n  fu ll o p p o r tu n ity  to  
c ro ss -e x a m in e  a l l  w itn e sse s  te s tify in g  a g a in s t  you . Y ou  m a y  h a v e  
su b p o e n a s  is su e d  to  com pel th e  a t te n d a n c e  o f  w itn e sse s  a n d  th e  p ro ­
d u c tio n  o f  books, d o cu m en ts  o r o th e r  th in g s  by  a p p ly in g  to  (h e re  in s e r t  
a p p ro p r ia te  office o r agency ). (§ 10 (ch  2) ch  143 SL A  1959)

NOTES TO DECISIONS

Cited in Haie v. Vitale, 751 PJ2d 488 
(Alaska 1988).

S e c . 4 4 .6 2 .4 3 0 . S u b p o e n a s ,  (a) B efo re  th e  h e a r in g  b e g in s  th e  
ag en cy  s h a l l  is su e  su b p o e n a s  a n d  su b p o e n a s  d u ces te c u m  a t  th e  r e ­
q u e s t  o f  a  p a r ty  in  acco rd an ce  w ith  th e  ru le s  o f c iv il p ro ced u re . A f te r  
th e  h e a r in g  b e g in s  th e  a g e n c y  h e a r in g  a  case  o r  a  h e a r in g  officer 
s i t t in g  a lo n e  m a y  issu e  su b p o e n a s  a n d  su b p o e n a s  d u ces te c u m .

(b) A  su b p o e n a  issu e d  u n d e r  (a) o f th is  sec tio n  e x te n d s  to  a l l  p a r ts  o f  
th e  s ta te  a n d  s h a l l  be se rv e d  in  acco rd an ce  w ith  th e  ru le s  o f  c iv il 
p ro ced u re . A  w itn e s s  is  n o t  ob liged  to  a t te n d  a t  a  p lace  o u t  o f  th e  
e lec tio n  d is t r ic t  in  w h ich  th e  w itn e ss  re s id e s  u n le s s  th e  d is ta n ce  is  
le ss  th a n  100 m ile s  from  th e  p lace  o f  re s id en ce , e x c e p t t h a t  th e  
ag en cy , u p o n  a f f id a v it  o f  a  p a r ty  sh o w in g  th a t  th e  te s tim o n y  o f  th e
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§ 44.62.440 Sta t e  Go v e r n m e n t § 44 .62 .440

w itn e ss  is  m a te r ia l  a n d  n ecessa ry , m a y  en d o rse  on th e  su b p o e n a  a n  
o rd e r re q u ir in g  th e  a t te n d a n c e  of th e  w itn ess .

(c) A w itn e ss  w ho is  n o t a  p a r ty  a n d  w ho a p p e a rs  u n d e r  a  su b p o en a  
is e n t i t le d  to  receive

(1) fees, ex cep t a  w itn e ss  w ho is a n  officer o r  em ployee  o f  th e  s ta te  
or a  p o litic a l su b d iv is io n  o f th e  s ta te ;

(2) m ile a g e  in  th e  s rm e  a m o u n t a n d  u n d e r  th e  sam e  c irc u m s ta n c es  
as p re sc r ib e d  by  law  for a  w itn e ss  in  a  c iv il a c tio n  in  a  s u p e r io r  cou rt;

(3) a n  a d d itio n a l fee a n d  m ile a g e  to  a  p e r  d iem  co m p en sa tio n  o f  $15 
for e x p en ses  o f  su b s is te n c e  fo r each  d ay  o f a c tu a l  a t te n d a n c e  a n d  fo r 
each  d a y  n e c e s sa r ily  occup ied  in  tr a v e lin g  to  a n d  from  th e  h e a r in g , i f  
th e  w itn e ss  a t te n d s  a  h e a r in g  a t  a  p o in t so f a r  rem o v ed  from  th e  
re s id en ce  o f  th e  w itn e ss  a s  to  p ro h ib it  r e tu r n  to  th e  re s id en ce  from  d ay  
to  day .

(d) F ees , m ileag e , a n d  e x p en ses  o f su b s is te n c e  sh a ll  be  p a id  by  th e  
p a r ty  a t  w h o se  re q u e s t th e  w itn e ss  is su b p o en aed . (§ 11 (ch 2) ch  143 
SLA  1959)

Croas references. —  For issuance and 
service of subpoenas, see C ivil Rule 45, 
Alaska Rules o f Court; for witness fees for 
mileage, see Administrative Rule 7(b), 
Alaska Rules of Court.

Opinions o f attorney generaL —  AS
23.30.115 and 23.30,135 cover much the 
same ground as AS 44.62.430, 44.62.440 
and AS 44.62.460 of the earlier Adminis­
trative Procedure A ct This would have 
been unnecessary if  tho intent had been 
that the Administrative Procedure Act

Bhould govern the procedure for hearings 
in workers’ compensation hearings. 1959 
Op. A tt'y Gen., No. 24.

The Alaska Police Standards Council 
cannot request the issuance of subpoenas 
for investigative police reports or docu­
ments from other agencies without having 
initiated proceedings for revocation of a 
certificate under the Administrative Pro­
cedure A ct November 24, 1980, Op. A tt'y 
Gen.

NOTES TO DECISIONS

Applied in Commercial Union Cos. v. 
Smallwood, 550 P.2d 1261 (Alaska 1976).

C ollateral references. —  1 and 2 Am. 
Jur. 2d, Administrative Law, 55 89 to 91, 
263 to 272.

73 CJ.S., Public Administrative Law 
and Procedure, 55 131, 132.

Power of administrative agency, in in­
vestigation of nonjudicial nature, to issue 
subpoenas against persons not subject to 
agency’s regulatory jurisdiction, 27 
ALR2d 1208.

S e c . 4 4 .6 2 .4 4 0 . D e p o s i t io n s ,  (a) O n  v e rif ied  p e tit io n  o f a  p a r ty , 
a n  ag en cy  m a y  o rd e r  th a t  th e  te s tim o n y  o f a  m a te r ia l  w itn e ss  re s id in g  
in s id e  o r  o u ts id e  th e  s ta te  be  ta k e n  by d ep o sitio n  in  th e  m a n n e r  p re ­
sc rib ed  b y  la w  fo r d ep o sitio n s  in  c iv il ac tio n s. T h e  p e tit io n  m u s t  s e t  
o u t

(1) th e  n a tu r e  o f th e  p e n d in g  proceed ing ;
(2) th e  n a m e  a n d  a d d re ss  o f  th e  w itn e ss  w hose te s tim o n y  is  d esired ;
(3) a  sh o w in g  o f th e  m a te r ia l i ty  o f th e  te s tim o n y ;
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(4) a  sh o w in g  th a t  th e  w itn e ss  w ill be u n a b le  o r  c a n n o t be com ­
p e lle d  to  a t te n d ;  a n d

(5) a  r e q u e s t  fo r a n  o rd e r  re q u ir in g  th e  w itn e s s  to  a p p e a r  a n d  te s ­
tify  b efo re  a n  officer n a m e d  in  th e  p e t i t io n  fo r t h a t  p u rp o se .

(b) I f  th e  w itn e ss  re s id e s  o u ts id e  th e  s ta te  a n d  if  th e  ag en cy  o rd e rs  
th e  ta k in g  o f  th e  te s tim o n y  o f th e  w itn e ss  b y  d ep o sitio n , th e  ag en cy  
s h a l l  o b ta in  a n  o rd e r  o f  c o u r t  to  t h a t  e ffect by  f ilin g  a  p e ti t io n  fo r th e  
ta k in g  o f th e  d ep o s itio n  in  th e  su p e r io r  c o u rt n e a re s t  to  th e  p r in c ip a l 
office o f th e  ag en cy . T h e  p ro ceed in g s on th is  o rd e r  s h a l l  be  in  acco r­
d an ce  w ith  p ro v is io n s  g o v e rn in g  th e  ta k in g  o f  d e p o s itio n s  in  th e  su p e ­
r io r  c o u r t  in  a  c iv il a c tio n . (§ 12 (ch  2) ch  143 S L A  1959)

Cross references. —  For depositions trative Procedure Act. This would have
generally, see C ivil Rules 28 —  31, been unnecessary if  the intent had been
Alaska Rules of C ourt that the Adm inistrative Procedure Act

Opinions o f attorney general. —  AS should govern the procedure for hearings
23.30.115 and 23.30.135 cover much the jjj workers' compensation hearings. 1959
same ground as AS 44.62.430, 44.62.440 Op, A tt’y Gen., No. 24.
and AS 44.62.460 of the earlier Adminis-

NOTES TO DECISIONS

Procedure fo r granting petitions fo r through 32. State v. Thompson, 612 P.2d
deposition. —  Petitions filed pursuant to 1015 (Alaska 1980).
subsection (a) of this section may be Out-of-state resident deposed in  
granted without a hearing, although it  Alaska. —  Subsection (b) of rh it section is
should remain open for a party opponent intended to apply where a deposition is
to file a motion to quash the deposition out 0f  state, and thus, where an
with the agency on such grounds as may oat<f.atate . xiden t is to be deposed in 
be appropriate; and in  determining the a auperior court order b  not ne,..
appropriateness of such a motion, the e statfl - n ^ p ^  6 i 2  P.2d 107 
agency should look t j  the requirements of iqom
this secti' n and, by analogy, to Civ. R. 26

S e c . 44 .62 .450 . H e a r in g s ,  (a) A  h e a r in g  in  a  c o n te s te d  ca se  s h a l l  
b e  p re s id e d  over b y  a  h e a r in g  officer. T h e  ag en cy  i t s e l f  s h a ll  d e te r ­
m in e  w h e th e r  th e  h e a r in g  officer h e a r s  th e  case  a lo n e  o r w h e th e r  th e  
a g en cy  h e a r s  th e  case  w ith  th e  h e a r in g  officer.

(b) I f  th e  ag en cy  h e a rs  th e  case  th e  h e a r in g  officer s h a ll  p re s id e  a t  
th e  h e a r in g , ru le  on  th e  a d m iss io n  a n d  ex c lu s io n  o f  ev id en ce , a n d  
ad v ise  th e  ag en cy  on  m a t te r s  o f law . T h e  a g e n c y  s h a ll  ex e rc ise  a l l  
o th e r  p o w ers  r e la t in g  to  th e  co n d u c t o f th e  h e a r in g , b u t  m a y  d e le g a te  
a n y  o r  a l l  o f  th e s e  o th e r  pow ers to  th e  h e a r in g  officer. I f  th e  h e a r in g  
officer h e a r s  a  case  a lo n e , th e  h e a r in g  officer s h a ll  e x e rc ise  a l l  pow ers 
r e la t in g  to  th e  co n d u c t o f  th e  h e a r in g .

(c) A  h e a d in g  officer o r  a g en cy  m e m b e r s h a ll  v o lu n ta r i ly  se e k  d is ­
q u a lif ic a tio n  a n d  w ith d ra w  from  a  case  in  w h ich  th e  h e a r in g  o fficer o r  
ag en cy  m e m b e r  c a n n o t acco rd  a  fa ir  a n d  im p a r t ia l  h e a r in g  o r  consid ­
e ra tio n . A  p a r ty  m a y  re q u e s t  th e  d isq u a lif ic a tio n  o f  a  h e a r in g  officer 
o r  a g en cy  m e m b e r  b y  f ilin g  a n  a ff id a v it, before  th e  ta k in g  o f ev id en ce  
a t  a h e a r in g , s ta t in g  w ith  p a r t ic u la r i ty  th e  g ro u n d s  u p o n  w h ich  i t  is
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c la im ed  th a t  a  fa ir  a n d  im p a r t ia l  h e a r in g  c a n n o t be  accorded . I f  th e  
re q u e s t cor.cerns a n  ag en cy  m e m b e r th e  issu e  sh a ll  be  d e te rm in e d  b y  
th e  o th e r  m em b ers  o f  th e  agency . I f  th e  re q u e s t co n cern s th e  h e a r in g  
officer, th e  issu e  sh a ll  be d e te rm in e d  by  th e  ag en cy  w h en  th e  a g e n c y  
h e a rs  th e  case  w ith  th e  h e a r in g  officer, a n d  by  th e  h e a r in g  o fficer 
w h en  th e  officer h e a r s  th e  case  a lone . A n agency  m e m b e r m a y  n o t 
w ith d ra w  v o lu n ta r i ly  o r be d isq u a lif ie d  i f  th e  d isq u a lif ic a tio n  w o u ld  
p re v e n t th e  ex is ten ce  o f a  q u o ru m  q u a lif ied  to  a c t in  th e  p a r t ic u la r  
case.

(d) T h e  p ro ceed in g s a t  th e  h e a r in g  sh a ll be re p o rte d  by  a  p h o n o ­
g ra p h ic  r e p o r te r  o r  reco rd e r, o r o th e r  a d e q u a te  m e a n s  o f a s s u r in g  a n  
a c c u ra te  record . (§ 13 (ch 2) ch  143 SLA  1959)

Opinions o f attorney general. —  D if- dispute as to adjudicative fact under
ference between hearings under this sec- Banking Code and not to quasi-legislative
tion and AS 44.62.210 and distinction be- proceedings, which are governed by a rti-
tween "adjudicative facts” and "legislative d e 4 . Article 4 of this chapter 3et3  forth
facts". See 1960 Op. A tt'y Gen., No. 7. tlie procedure which must be followed

This section and AS 44.62.330 were su- when an agency exercises its quasi-legis-
pereeded with respect to workers compen- lative . 1960 0  A tt-y No. 7. 
sation hearings by * e  Alaska Workers m a  ^  for adjudication
Compensation A ct 1959 Op. A tt'y  Gen., ^  ^  ^  J  hearing whichJwould be

This 'article was intended to be applies- designated a tria l. 1960 Op. A tt’y Gen.,
ble to qua3i-judidal proceedings such as a

NOTES TO DECISIONS

Quoted in Alaska Redi-Mix, Inc. v. Cited in Ketchikan Retail Liquor
Alaska Workmen'3 Comp. Bd., 417 P.2d Dealers Asa’n v. State, ABC Bd., 602 P.2d
595 (Alaska 1966). 434 (Alaska 1979); Hale v. Vitale, 751

Stated in Alaska ABC Bd. v. Malcolm, p.2d 488 (Alaska 1988).
Inc.. 391 P.2d 441 (Alaska 1964).

C ollateral references. —  2 Am. Jur. Comment note on righ t of assistance by 
2d, Administrative Law, 55 397 to 426. counsel in administrative proceedings, 33

73 CJ.S., Public Administrative Law ALR3d 229. 
and Procedure, 55 134 to 160.

S e c . 4 4 .62 .460 . E v id e n c e  r u le s ,  (a) O ra l ev idence  m a y  be  ta k e n  
on ly  on  o a th  o r  a ff irm a tio n .

(b) E a c h  p a r ty  m ay
(1) ca ll a n d  e x a m in e  w itn esses ;
(2) in tro d u c e  ex h ib its ;
(3) c ro ss -ex am in e  oppo sin g  w itn e sse s  on  m a t te r  r e le v a n t  to  th e  is ­

su e s , ev e n  th o u g h  th a t  m a t te r  w as  n o t covered  in  th e  d ire c t  e x a m in a ­
tio n ;

(4) im p e a c h  a  w itn e ss  re g a rd le s s  o f  w h ich  p a r ty  f i r s t  c a lle d  th e  
w itn e ss  to  te s tify ; a n d

(5) r e b u t  th e  ad v e rse  ev idence .
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(c) I f  th e  re sp o n d e n t does n o t te s tify  in  b e h a lf  o f  th e  re sp o n d e n t, th e  
re s p o n d e n t m a y  be ca lle d  a n d  e x a m in e d  a s  i f  u n d e r  cross-exam inT - 
tdon.

(d) T h e  h e a r in g  n eed  n o t be co n d u c ted  acco rd in g  to  te c h n ic a l ru le s  
r e la t in g  to  ev id en ce  a n d  w itn esse s . R e le v a n t ev id en ce  s h a ll  be a d m it­
te d  i f  i t  is  th e  s o r t  of ev idence  on  w h ich  re sp o n sib le  p e rso n s  a re  accu s­
to m ed  to  re ly  in  th e  co n d u ct o f se rio u s  a ffa irs , re g a rd le ss  o f  th e  e x is ­
te n c e  o f  a  com m on law  o r s ta tu to ry  ru le  t h a t  m a k e s  im p ro p e r th e  
a d m is s io n  o f th e  ev id en ce  o v e r ob jection  in  a  c iv il ac tion . H e a rs a y  
e v id e n c e  m a y  be  used  to  su p p le m e n t o r e x p la in  d ire c t ev idence b u t  is 
n o t  su ff ic ie n t by  i ts e lf  tc  su p p o rt a  f in d in g  u n le ss  i t  w ould  be a d m is s i­
b le  o v e r ob jec tio n  in  a  c iv il a c tio n . T h e  ru le s  o f  p riv ile g e  a re  effec tive  
to  th e  sa m e  e x te n t  t h a t  th e y  a r e  recogn ized  in  a  civ il a c tio n  I r r e le ­
v a n t  a n d  u n d u ly  re p e tit io u s  ev id en ce  sh a ll be excluded .

(e) N o th in g  in  th is  c h a p te r  m a y  be c o n s tru e d  to  a l te r  th e  o rd in a ry  
ru le s  o f  b u rd e n  o f  p ro o f o f  ju d ic ia l  p ro ceed in g s in  th e  s ta te . (§ 14 (ch  2) 
ch  143 S L A  1959; a m  § 8 ch  5 SL A  1966)

O pinions o f attorney general. —  AS
23.30.115 and 23.30.135 cover much the 
same ground as AS 44.62.430, 44.62.440 
and AS 44.62.460 of the earlier Adminis­
trative Procedure Act. This would have

been unnecessary i f  the intent had been 
that the Administrative Procedure Act 
should govern the procedure for hearings 
in workers’ compensation hearings. 1959 
Op. A tt'y Gen., No. 24.

NOTES TO DECISIONS
The Adm inistra tive  Procedure Act 

(AS 44.62) is applicable to W orkers’ 
Compensation Board hearings except 
where otherwise expressly provided in the 
Workers’ Compensation Act. Employers 
Com. Union Ins. Group v. Schoen, 519 
P.2d 819 (Alaska 1974).

Alaska’s Administrative Procedure Act 
is applicable to Workers' Compensation 
Board hearings. Commercial Union Cos. 
v. Smallwood, 550 P.2d 1261 (Alaska 
1976).

Subsection (d) applies to compensa­
tio n  proceedings. Cook v. Alaska Work­
men's Comp. Bd., 476 P.2d 29 (Alaska 
1970).

And it  specifically allows fo r the 
consideration o f hearsay evidence. 
Cook v. Alaska Workmen’s Comp. Bd., 
476 P.2d 29 (Alaska 1970).

Compensation hearings need not be 
conducted according to technical rules of 
evidence and hearsay evidence may be 
used in  board hearings. Whaley v. Alaska 
Workers’ Comp. Bd., 648 P.2d 955 (Alaska 
1982).

Board was authorized to exclude un­
trustworthy testimony by claimant re­

garding discussion with physician con­
cerning cause and extent of his medical 
condition. Whaley v. Alaska Workers' 
Comp. Pd., 648 P.2d 955 (Alaska 1982).

Language of subsection (d) of this sec­
tion gives board discretion to exclude 
hearsay evidence where it  appears un­
trustworthy. Whaley v. Alaska Workers’ 
Comp. Bd., 648 P.2d 955 (Alaska 1982).

But i t  does not abrogate rig h t to 
cross-examination. —  Subsection (d) of 
this section and AS 23.30.135(a), statutes 
permitting informal administrative pro­
ceedings, were nevej intended to, and 
could not, abrogate the right to cross-ex­
amination in an adjudicatory proceeding. 
Employers Com. Union las. Group v. 
Schoen, 519 P.2d 819 (Alaska 1974); Com­
mercial Union Cos. v. Smallwood, 550 
P.2d 1261 (Alaska 1976).

Such rig h t is absolute. —  The statu­
tory right to cross-examination is absolute 
and applicable to the Alaska Workers’ 
Compensation Board. Commercial Union 
Cos. v. Smallwood, 550 P.2d 1261 (Alaska 
1976).

When rig h t to cross-examine not 
waived. —  A party does not waive his
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right of croas-examination when to exer­
cise that right would have required that 
party to bear the in itia l cost of producing 
the witness at the hearing. Commercial 
Union Cos. v. Smallwood, 550 P,2d 1261 
(Alaska 1976).

Given the absence of any Workers' 
Compensation Board rule pertaining to 
medical reports which parallels its affida­
v it rule, and in light, of the absence of a 
system requiring notice of intention to 
cross-examine to be filed before hearing 
when medical reports are served upon op­
posing parties pursuant to the Board's 
current medical report rules, the superior 
court erred in  its conclusion that appel­
lants had waived their right to cross-ex­
amine the doctors who had authored the 
reports. Commercial Union Cos. v. 
Smallwood, 550 P.2d 1261 (Alaska 1976).

F ailing  to  engage in  discovery is not 
a w aiver o f the rig h t to challenge the 
evidence which is adduced at a Workers'

C ollateral references. —  2 Am. Jur. 
2d, Administrative Law, §§ 376 to 396.

73 CJ.S., Public Administrative Law 
and Procedure, 55 125 to 130.

Necessity of some evidence at hearing 
to support decision o f public board or offi­
cial required to be made after or upon 
hearing, 123 ALR 1349.

Adm inistrative decision or finding 
based on evidence secured outside of hear­
ing, and without presence of interested 
party or counsel, 18 ALR2d 552.

Compensation Board hearing. Commer­
cial Union Cos. v. Smallwood, 550 P.2d 
1261 (Alaska 1976).

Eight AAC 5 45.120(c) parallels sub­
section (b) o f th is section. Employers 
Cora. Union Ins. Group v. Schoen, 519 
P.2d 819 (Alaska 1974).

The supreme court m ust in te rp re t 
subsection (b) and 8 AAC 5 45.120(c) 
identica lly. Employers Com. Union Ins. 
Group v. Schoen, 519 P.2d 819 (Alaska 
1974).

Burden o f proof. —  See same catch- 
line in note to AS 44.62.330.

Applied in  Employers Com. Union Ins. 
Cos. v. Schoen, 554 P.2d 1146 (Alaska 
1976).

Quoted in Brown v. Northwest A ir­
lines, 444 P.2d 529 (Alaska 1968).

Cited in Ketchikan Retail Liquor 
Dealers Asa’n v. State AbC Bd., 602 P2J 
434 (Alaska 1979).

Administrative decision by officer not 
present when evidence was taken, 18 
ALR2d 606.

Weight, in  cdministrative proceeding, 
of evidence o f surveys or polls of public or 
consumer’s opinion, recognition, prefer­
ence, or tho like, 76 ALR2d 633.

Comment Note on hearsay evidence in 
proceedings before state administrative 
agencies, 36 ALR3d 12.

S e c . 4 4 .6 2 .4 7 0 . E v id e n c e  b y  a f f i d a v i t  (a) A t a n y  t im e  10 or 
m o re  d ay s b e fo re  a  h e a r in g  o r  a  co n tin u e d  h e a r in g , a  p a r ty  m a y  m a il  
o r  d e liv e r  to  th e  opposing  p a i ty  a  copy o f a n  a f f id a v it  t h a t  th e  p a r ty  
p roposes to  in tro d u c e  in  ev id en ce , to g e th e r  w ith  a  n o tice  a s  p ro v id ed  
in  (b) o f th is  sec tio n . U n le ss  th e  opposing  p a r ty ,  w ith in  sev en  d a y s  
a f te r  t h a t  m a i l in g  o r  d e liv e ry , m a ils  o r  d e liv e rs  to  th e  p ro p o n e n t a  
r e q u e s t  to  c ro ss -e x a m in e  a n  a f f ia n t, th e  p a r ty 's  r ig h t  to  c ro ss-ex am in e  
th e  a f f ia n t is  w a iv e d  a n d  th e  a ff id a v it, i f  in tro d u c e d  in  ev idence , s h a l l  
b e  g iv e n  th e  sa m e  effect a s  i f  th e  a f f ia n t  h a d  te s t if ie d  o ra lly . I f  a n  
o p p o r tu n ity  to  c ro ss-ex am in e  a n  a f f ia n t  is  n o t  g iv e n  a f te r  r e q u e s t  fo r 
i t  is  m ad e , th e  a ff id a v it m a y  be  in tro d u c e d  in  ev id en ce , h u t  s h a ll  h e  
g iv e n  o n ly  th e  sa m e  effec t a s  o th e r  h e a r s a y  ev id en ce .

(b) T h e  n o tice  re fe r re d  to  in  (a) o f th is  sec tio n  m u s t  be  s u b s ta n t ia l ly  
in  th e  fo llow ing  form :

T h e  acco m p an y in g  a ff id a v it o f  (h e re  in s e r t  n a m e  o f  a ff ia n t)  w ill be 
in tro d u c e d  a s  ev id en ce  a t  th e  h e a r in g  in  (h e re  in s e r t  t i t le  o f  p roceed-
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Cited in Employers Com. Union Ins. 
Group v. Schoen, 519 P.2d 819 (Alaska 
1974).

S e c . 44 .62 .480 . O f f ic ia l  n o t ic e .  In  re a c h in g  a  d ec ision  official n o ­
tic e  m a y  be  ta k e n , e i th e r  before  o r  a f te r  su b m iss io n  o f  th e  case  fo r 
d ec ision , o f a  g e n e ra lly  accep ted  te c h n ic a l o r sc ien tif ic  m a t te r  w ith in  
th e  ag en cy 's  sp ec ia l fie ld , a n d  o f  a  fac t th a t  is ju d ic ia lly  n o ticed  by  th e  
c o u r ts  o f  th e  s ta te . P a r t ie s  p re s e n t  a t  th e  h e a r in g  s h a ll  b e  in fo rm ed  o f 
th e  m a tte r s  to  be  n o ticed , a n d  th o se  m a tte r s  s h a ll  b e  n o ted  in  th e  
reco rd , re fe r re d  to in  th e  reco rd , o r  ap p en d ed  to  i t .  A  p a r ty  p re s e n t a t  
th e  h e a r in g  sh a ll , u p o n  re q u e s t, b e  g iv en  a  re a so n a b le  o p p o rtu n ity  to  
re fu te  th e  o ffic ia lly  n o ticed  m a tte r s  by  ev idence  o r  by  w r i t te n  o r  o ra l 
p re s e n ta t io n  o f  a u th o r i ty . T h e  a g en cy  sh a ll  d e te rm in e  th e  m a n n e r  o f  
th is  r e fu ta tio n . (§ 16 (ch 2) ch  143 SLA  1959)

C ollateral references. —  2 Am. Jur.
2d, Administrative Law, 55 384, 385.

S e c . 44 .62 .490 . A m e n d m e n t  o f  a c c u s a t io n  a f t e r  s u b m is s io n .  
T h e  ag en cy  m a y  o rd e r  a m e n d m e n t o f  th e  a c c u sa tio n  a f te r  su b m iss io n  
o f  th e  case  fo r decision . E a c h  p a r ty  s h a ll  be g iv e n  n o tice  o f  th e  in ­
te n d e d  a m e n d m e n t a n d  o p p o r tu n ity  to show  t h a t  th e  p a r ty  w ill b e  
p re ju d ic e d  by  i t  u n le s s  th e  case  is reo p en ed  to  p e rm it  th e  in tro d u c tio n  
o f  a d d itio n a l ev id en ce  in  b e h a lf  o f  th e  p a r ty . I f  p re ju d ice  is  show n, th e  
ag e n c y  sh a ll reo p e n  th e  case  to  p e rm it  th e  in tro d u c tio n  o f  a d d itio n a l 
ev id en ce . (§ 17 (ch  2) ch  143 S L A  1959)

S e c . 44 .62 .500 . D e c is io n  in  a  c o n te s t e d  c a s e ,  (a) I f  a  co n te s te d  
ca se  is  h e a rd  b efo re  a n  ag en cy

(1) th e  h e a r in g  o fficer w ho  p re s id e d  a t  th e  h e a r in g  s h a l l  be p re s e n t  
d u r in g  th e  c o n s id e ra tio n  o f th e  case  an d , i f  re q u e s te d , s h a l l  a s s is t  a n d  
a d v ise  th e  agency ; a n d

(2) a  m e m b e r o f  th e  ag en cy  w ho h a s  n o t h e a rd  th e  ev id en ce  m ay  n o t 
v o te  o n  th e  decision .

ing ). (H ere  in s e r t  n a m e  o f a ff ia n t)  w ill no t b e  ca lled  to  te s tify  o ra lly  
a n d  you  m a y  n o t  q u e s tio n  th e  a f f ia n t  u n le s s  y o u  n o tify  (h e re  in s e r t  
n a m e  o f p ro p o n e n t o r  th e  p ro p o n e n t’s  a tto rn e y )  a t  (h e re  in s e r t  a d ­
d re ss )  th a t  y o u  w ish  to  c ro ss-ex am in e  th e  a f f ia n t. To be  effective y o u r  
r e q u e s t  m u s t be m a ile d  o r  d e liv e re d  to  (h e re  in s e r t  n a m e  o f p ro p o n e n t 
o r  th e  p ro p o n en t’s a tto rn e y )  b efo re  (h e re  in s e r t  a  d a te  e ig h t  d a y s  a f te r  
th e  d a te  o f  m a il in g  o r  d e liv e r in g  th e  a ff id a v it to  th e  opposing  p a r ty ) . 
(§ 15 (ch 2) ch  143 SL A  1959)

NOTES TO DECISIONS
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(b) I f  a  co n te s ted  case  is  h e a rd  by  a  h e a r in g  officer a lo n e , th e  h e a r ­
in g  o fficer s h a ll  p re p a re  a  p roposed  d ec is io n  in  a  form  th a t  m a y  be  
a d o p te d  a s  th e  d ec is io n  in  th e  case. A copy o f th e  p roposed  dec is io n  
s h a ll  be  filed  by  th e  a g en cy  a s  a  p u b lic  reco rd  w ith  th e  l ie u te n a n t  
g o v e rn o r  a n d  a  copy o f  th e  p roposed  decision  s h a ll  be se rv e d  by  th e  
a g e n c y  on  each  p a r ty  in  th e  ca se  a n d  th e  p a r ty ’s a t to rn e y . T h e  ag en cy  
i t s e l f  m a y  ad o p t th e  p ro p o sed  decision  in  i ts  e n tir e ty ,  o r  m ay  red u ce  
th e  p rop o sed  p e n a lty  a n d  a d o p t th e  b a la n c e  o f th e  p ro p o sed  decision .

(c) I f  th e  proposed  d ec is io n  is  n o t a d o p ted  a s  p ro v id ed  in  (b) o f  th is  
se c tio n  th e  ag en cy  m a y  d ec id e  th e  case  u p o n  th e  reco rd , in c lu d in g  th e  
t r a n s c r ip t ,  w ith  o r w ith o u t ta k in g  a d d itio n a l ev id en ce , o r  m ay  re fe r  
th e  ca se  to th e  sa m e  o r a n o th e r  h e a r in g  officer to  ta k e  a d d itio n a l 
ev id en ce . I f  th e  case  is  so a ss ig n e d  th e  h e a r in g  o fficer s h a l l  p re p a re  a  
p ro p o sed  decision  as p ro v id e d  in  (b) o f  th is  sec tio n  u p o n  th e  a d d itio n a l 
ev id en ce  a n d  th e  t r a n s c r ip t  a n d  o th e r  p a p e rs  w h ich  a re  p a r t  o f  th e  
re c o rd  o f th e  e a r l ie r  h e a r in g . A  copy o f th e  p roposed  d ec ision  s h a ll  be 
fu rn is h e d  to  e ach  p a r ty  a n d  th e  p a r ty ’s  a t to rn e y  a s  p re sc rib e d  by  (b) o f  
th is  sec tio n . T h e  a g e n c y  m a y  n o t decide  a  case p ro v id ed  fo r in  th is  
su b se c tio n  w ith o u t g iv in g  th e  p a r t ie s  th e  o p p o rtu n ity  to  p re s e n t  e i­
th e r  o ra l o r w r it te n  a r g u m e n t  befo re  th e  agency . I f  a d d itio n a l o ra l 
ev id en ce  is  in tro d u c e d  b efo re  th e  ag en cy , a n  ag en cy  m e m b e r  m a y  n o t 
vo te  u n le s s  t h a t  m e m b e r  h a s  h e a rd  th e  a d d itio n a l o ra l ev id en ce . (§ 18 
(ch  2) ch  143 SLA  1959)

NOTES TO DECISIONS

Presence o f hearing o fficer at Alaska Transportation Commission
agency’s deliberations. —  The State exempted. —  Former AS 42.07.151(a)
Medical Board did not violate subsection specifically exempted the Alaska Trans­
it)) of this section in allowing the hearing portation Commission from the require-
officer to be present during the board’s ments o f both AS 44.62.340, forbidding
closed executive session. Roai v. State the delegation of the hearing power ab-
Medical Bd., 665 P.2d 28 (Alaska ), cert, sent express statutory authorization, and 
' nied, 464 U.S. 937,104 S. Ct. 346, 78 L. this section, requiring the hearing officer
Ed. 2d 312 (1983). to prepare a proposed decision and forbid-

The absence of a mandatory phrase re- ding members of the applicable govera-
quiring the hearing officer’s presence in ment agency from voting on the decision if
subsection (b) deliberations cannot rea- they have not heard the evidence. Alaska
sonably be int< .preted to deprive the Transp. Comm’n v. Gandia, 602 P.2d 402
board of the di:. .ration to receive valuable (Alaska 1979).
assistance from the hearing officer in  a Applied in DeNardo v. State, 740 P.2d
case which clearly requires the hearing 453 (Alaska 1987). 
officer’s assistance. Storrs v. State Medi- Cited in In re Peterson, 499 P.2d 304
cal Bd., 664 P.2d 547 (Alaska), cert, de- (Alaska 1972); Grunert v. State, Com.
nied, 464 U.S. 937, 104 S. Ct. 346, 78 L. Fisheries Entry Comm'n, 735 P.2d 118 
Ed. 2d 312 (1983). (Alaska 1987).

2 2 1



§ 44.62.510 Alaska Statutes § 44.62.510

C ollateral references. —  2 Am. Jur. 73 CJ.S., Public Administrative Law 
2d, Administrative Law, 53 434 to 472. and Procedure, §§ 143 to 160.

S e c . 44 .62 .510 . F o r m  a n d  e f f e c t  o f  d e c is io n ,  (a) A  d ec ision  s h a l l  
be w r i t te n  an d  m u s t  c o n ta in  fin d in g s  o f fact, a  d e te rm in a tio n  o f th e  
is su e s  p re se n te d  a n d  th e  p e n a lty , i f  an y . T h e  f in d in g s m a y  be s ta te d  in  
th e  la n g u a g e  o f th e  p le a d in g s  o r b y  re fe ren ce  to  th e m . C opies o f  th e  
dec is io n  s h a ll  be d e liv e re d  to  th e  p a r t ie s  p e rso n a lly  o r  s e n t  to  th e m  b y  
re g is te re d  m a il.

(b) A  decision  in  a  p r im a r i ly  ju d ic ia l  p roceed ing  h a s  r e tro a c tiv e  
effect in  th e  sam e  m a n n e r  a s  a  decision  of a  s ta te  co u rt. (§ 19 (ch 2) ch  
143 S L A  1959)

NOTES TO DECISIONS

Decision must contain findings o f 
fa c t —  Under the Administrative Proce­
dure Act a decision of the Workers' Com­
pensation Board is required to contain 
findings of fact Brown v. Northwest A ir­
lines, 444 P.2d 529 (Alaska 1968).

F indings must be made pursuant to 
thi« section and AS 44.62J570(b). —  
Findings of fact suppo. ting compensation 
awards must be made pursuant to subsec­
tion (a) of this section and AS 
44.62.570(b). Hewing v. Alaska Work­
men's Comp. Bd., 512 P.2d 896 (Alaska
1973).

Findings need not accompany ac­
ceptance o f petition  fo r borough in ­
corporation. —  The supreme court found 
no statutory command that findings of 
fact accompany acceptance of a p tition 
for borough incorporation. Mobile O il 
Corp. v. Local Boundary Comm’n, 518 
P.2d 92 (Alaska 1974).

Former AS 07.10.110, which permitted 
judicial review of the local boundary com­
mission’s acceptance o f a petition to incor­
porate a proposed organized borough "in 
the manner and w ithin the scope of re­
view prescribed by the Administrative 
Procedure Act (AS 44.62)," when read to-

C ollateral references. —  2 Am. Jur. 
2d, Adm inistrative Law, 35 460 to 462, 
473 to 505.

73 CJ.S., Public Administrative Law 
and Procedure, 3 143 et seq.

gather with this section, did not create an 
obligation on the part of the local bound­
ary commission to make findings of fact. 
Mobile Oil Corp. v. Local Boundary 
Comm'n, 518 P.2d 92 (Alaska 1974).

Failure to fo llow  section constitutes 
abuse o f discretion. —  Where the w rit­
ten decision of the Workers’ Compensa­
tion Board contained no such findings as 
required by thi3 section, the board abused 
its discretion. Manthey v. Collier, 367 
P.2d 884 (Alaska 1962).

Lisclosure o f basis fo r determ ina- 
.ion o f motions to  dismiss. —  The 
W o rk e r s ’ Compensation Board should ei­
ther file a separate order or in its decision 
make findings which disclose the basis for 
its determination of motions to dismiss. 
Morrison-Knudsen Co. v. Vereen, 414 
P.2d 536 (Alaska 1966); Alaska Redi-Mix, 
Inc. v. Alaska Workmen’s Comp. Bd., 417 
P.2d 595 (Alaska 1966).

Quoted in Wien A ir AJaska Inc. v. De­
partment of Revenue, 647 P.2d 1087 
(Alaska 1982); State, ABC Bd. v. Decker, 
700 PJ2d 481 (Alaska 1985).

Cited in Ketchikan Retail Liquor 
Dealers Asa’n v. State ABC Bd., 602 P.2d 
434 (Alaska 1979).

Stare decisis doctrine as applicable to 
decisions of administrative agencies. 79 
ALR2d 1126.
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S e c . 4 4 .6 2 .5 2 0 . E f f e c t iv e  d a t e  o f  d e c is io n ,  (a) A d ec ision  be­
com es e ffec tive  30 days a f te r  i t  is d e liv e re d  o r  m a iled  to th e  re sp o n ­
d e n t  u n le ss

(1) a  re c o n s id e ra tio n  is o rd e re d  w ith in  t h a t  tim e;
(2) th e  ag en cy  its e lf  o rd e rs  t h a t  th e  dec is io n  becom e effec tive  

sooner; o r
(3) a  s ta y  o f ex ecu tio n  is  g ra n te d  fo r a  p a r t ic u la r  p u rp o se  a n d  n o t to  

p o stpone  ju d ic ia l  rev iew .
(b) A  s ta y  o f  ex ecu tio n  m a y  b e  in c lu d ed  in  th e  d ec ision  o r, i f  n o t 

in c lu d e d  in  i t ,  m a y  be g ra n te d  b y  th e  ag en cy  a t  a n y  tim e  before  th e  
dec is io n  b ecom es effective. T h e  s ta y  o f ex e c u tio n  m ay  b e  acco m p an ied  
b y  a n  e x p re ss  cond ition  t h a t  th e  re sp o n d e n t com ply  w ith  specified  
te rm s  o f p ro b a tio n . T he te rm s  o f p ro b a tio n  s h a l l  be ju s t  a n d  re a so n ­
ab le  in  th e  l ig h t  o f  th e  fin d in g s  a n d  decision .

(c) I f  th e  re sp o n d e n t w as  re q u ire d  to  r e g is te r  w ith  a  p u b lic  officer, a  
n o tif ic a tio n  o f  su sp en sio n  o r  re v o c a tio n  sh a ll be  s e n t  to  t h a t  officer 
a f te r  th e  d ec is io n  becom es effec tive. (§ 20 (ch  2) ch  143 S L A  1959)

NOTES TO DECISIONS

Applied in DeNardo v. State, 740 P.2d Shell O il Co., 455 P.2d 12 (Alaska 1S69); 
453 (Alaska 1987). Union O il Co. v. State Dep't of Natural

Quoted in Pan Am. Petroleum Corp. v. Resources, 526 P.2d 1357 (Alaska 1974).

S e c . 4 4 .62 .530 . D e fa u l t .  I f  th e  re sp o n d e n t does n o t file  a  n o tic e  o f 
d e fen se  o r does n o t a p p e a r  a t  th e  h e a r in g , th e  ag en cy  m a y  t a k e  a c tio n  
b a se d  u p o n  th e  re sp o n d e n t’s  ex p re ss  a d m iss io n s  o r  u p o n  o th e r  ev i­
dence , a n d  a f f id a v its  m ay  b e  u sed  a s  ev id en ce  w ith o u t n o tice  to  th e  
re sp o n d e n t. I f  th e  b u rd e n  o f  p ro o f is  on th e  re sp o n d e n t to  e s ta b lis h  
t h a t  th e  re sp o n d e n t is  e n ti t le d  to  th e  ag en cy  a c tio n  so u g h t, th e  ag en cy  
m a y  a c t  w ith o u t  ta k in g  ev idence . N o th in g  in  th i s  c h a p te r  m a y  be 
c o n s tru e d  to  d e p riv e  th e  re sp o n d e n t o f  th e  r ig h t  to  m a k e  a  sh o w in g  by  
w ay  o f  m it ig a tio n . (§ 21 (ch  2) ch  143 SL A  1959)

C ollateral references. —  2 Am. Tur.
2d, Administrative Law, 55 365, 366.

S e c . 4 4 .62 .540 . R e c o n s id e r a t i o n ,  (a) T h e  ag en cy  m a y  o rd e r  a  r e ­
c o n s id e ra tio n  o f  a l l  o r  p a r t  o f  th e  case  on  i t s  ow n m o tio n  o r  on  p e ti t io n  
o f  a  p a r ty . T h e  pow er to  o rd e r  a  re c o n s id e ra tio n  ex p ire s  30  d a y s  a f te r  
th e  d e liv e ry  o r  m a ilin g  o f a  d ec is io n  to  th e  re sp o n d e n t. I f  no  a c tio n  is 
ta k e n  o n  a  p e ti t io n  w ith in  th e  tim e  a llo w ed  for o rd e r in g  re c o n s id e r­
a tio n , th e  p e ti t io n  is  co n sid e red  d en ied .

(b) T h e  case  m a y  be  reco n sid e red  b y  th e  ag en cy  o n  a ll th e  p e r t in e n t  
p a r ts  o f  th e  re c o rd  a n d  th e  a d d itio n a l ev id en ce  a n d  a rg u m e n t  t h a t  a re  
p e rm itte d , o r m a y  be  assignedl to  a  h e a r in g  officer. A  re c o n s id e ra tio n  
a s s ig n e d  to  a  h e a r in g  officer is  su b je c t to  th e  p ro ced u re  p ro v id ed  in  A S
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4 4 .62 .500 . I f  o ra l  ev idence  is in tro d u c e d  b efo re  th e  a g en cy , a n  a g e n c y  
m e m b e r m a y  n o t vo te  u n le s s  t h a t  m e m b e r  h a s  h e a rd  th e  ev id en ce . 
(§ 22 (ch 2) ch  143 SL A  1959)

NOTES TO DECISIONS

Subsection (a) applies only to recon­
sideration by the specific "agency”  
that actua lly made the decision, not 
the more comprehensive agency. Unicn 
O il Co. v. State Dep't of Natural Re­
sources, 526 P.2d 1357 (Alaska 1974).

Intra-departm entai review  not pre­
cluded. —  Subsection (a) does not pre­
clude the kind of intra-departmental re­
view presented where the commissioner of 
the Department of Natural Resources re­
views the decision of the director of the 
division of lands, denying an application 
for discovery well certification, particu­
larly where such review is authorized by 
statute. Union Oil Co. v. State Dep't of 
Natural Resources, 526 P.2d 1357 (Alaska 
1974).

Even though the administrative code 
provisions refer to the commissioner's ac­
tion on petition for reconsideration, where 
the director of the division of lands, has 
denied an application for discovery well 
certification, as "reconsideration," the ac­
tual process is that of the "review" autho­
rized by AS 38.05.020(b)(3). Union Oil Co. 
v. State Dep’t  o f Natural Resources, 526 
P.2d 1357 (Alaska 1974).

"Review”  and "reconsideration" 
compared. —  Both "review" and "recon­
sideration” in  a broad sense refer to a re­
examination of acts or a course of proceed-

C ollateral references. —  2 Am. Jur. 
2d, Public Administrative Law, §§ 520 to 
538.

73 CJ.S., Public Administrative Law 
and Procedure, 55 161 to 165.

ings. But as normally used in the context 
of administrative adjudication, "review” 
implies a consideration of a case by one 
other than the entity which in itia lly  de­
cides it, while "reconsideration" implies a 
re-examination, and possibly a different 
decision, of a case by the entity which in i­
tia lly  decides i t  Union O il Co. v. State 
Dep’t o f Natural Resources, 526 P.2d 1357 
(Alaska 1974).

Time lim ita tio n  on rig h t to seek ju d i­
c ia l review . —  Subsection (a) and AS 
44.62.560(a) seem to combine to allow 
only 60 days after delivery or m ailing o f a 
decision w ithin which to seek review in 
the courts, where the agency has not re­
sponded to a petition for reconsideration 
w ithin 30 days after delivery of its deci­
sion. Union O il Co. v. State Dep’t  of Natu­
ral Resources, 526 P.2d 1357 (Alaska 
1974).

Applied in DeNardo v. State, 740 P.2d 
453 (Alaska 1987).

Quoted in Pan Am. Petroleum Corp. v. 
Shell O il Co., 455 P.2d 12 (Alaska 1969); 
Owsichek v. State, Guide Licensing & 
Control Bd., 627 P.2d 616 (Alaska 1981).

C ited in In  re Peterson, 499 P.2d 304 
(Alaska 1972); Jeffries v. Glacier State 
Tel. Co.. 604 P.2d 4 (Alaska 1979); Ander­
son v. State, Com. Fisheries Entry 
Comm’n, 654 P.2d 1320 (Alaska 1982).

Power of adm inistrative agency to re­
open and reconsider fina l decision as af­
fected by lack of specific statutory author­
ity , 73 ALR2d 939.

S e c . 4 4 .6 2 .5 5 0 . P e t i t i o n  f o r  r e i n s t a t e m e n t  o r  r e d u c t i o n  o f  p e n ­
a l ty .  A  p e rso n  w h o se  lic en se  is rev o k ed  o r  su sp e n d e d  m a y  p e t i t io n  th e  
a g en cy  fo r r e in s ta te m e n t  o r  re d u c tio n  o f  p e n a lty  a f te r  o n e  y e a r  fro m  
th e  e ffec tiv e  d a te  o f  th e  d ec ision  o r  from  th e  d a te  o f  th e  d e n ia l  o f  a  
s im ila r  p e titio n . T h e  ag en cy  s h a ll  g ive  n o tic e  to  th e  a t to r n e y  g e n e ra l  
o f  th e  f ilin g  o f  th e  p e titio n , a n d  th e  a t to rn e y  g e n e ra l  a n d  th e  p e t i ­
t io n e r  s h a ll  be  g iv e n  a n  o p p o r tu n ity  to  p r e s e n t  e i th e r  o ra l  o r  w r i t te n  
a rg u m e n t  befo re  th e  ag en cy . T h e  ag en cy  s h a l l  dec id e  th e  p e ti t io n , a n d  
th e  d ec is io n  s h a ll  in c lu d e  th e  re a so n s  fo r th e  d ec is io n . T h is  se c tio n

224
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does n o t ap p ly  u  th e  s ta tu te s  d e a lin g  w ith  th e  p a r t ic u la r  agency  con* 
ta in  d if fe re n t p ro v isions fo r r e in s ta te m e n t  o r  red u c tio n  of p e n a lty . 
(§ 23 (ch  2) ch  143 SLA  1959)

Opinions o f attorney general. —  The A hearing to determine whether a pen-
words of AS 44.62.330(d), "in  a case of re- alty should be reduced or reinstated is
instatement or reduction of penalty," refer necessary under this section, because such
to this section, which provides that a per- a determination requires the agency to
son whose license is revoked or suspended make Endings of fact regarding conditions
may petition the agency for reinstatement which have changed since the imposition
or reduction of penalty after one year from of the penalty at least one year previous,
the effective date of the decision or from 1963 Op. A tt’y Gen., No. 10.
the date of denial of the sim ilar petition.
1963 Op. A tt'y  Gen., No. 10.

S e c . 4 4 .62 .560 . J u d i c i a l  r e v ie w ,  (a) J u d ic ia l  rev iew  by th e  su p e ­
r io r  c o u r t o f a  f in a l a d m in is tr a t iv e  o rd e r  m a y  be h a d  by f i lin g  a  n o tice  
o f a p p e a l in  acco rdance  w ith  th e  ap p lic a b le  ru le s  o f  c o u r t  g o v e rn in g  
a p p e a ls  in  c iv il m a tte rs . E x c e p t a s  o th e rw ise  p rov ided  in  th is  sec tion , 
th e  n o tice  o f  a p p e a l s h a ll  be f iled  w ith in  30 d ay s  a f te r  th e  la s t  d ay  on  
w h ich  re c o n s id e ra tio n  c a n  be  o rd e red , a n d  se rv e d  on each  p a r ty  to  th e  
p ro ceed in g . T h e  r ig h t  to  a p p e a l is  n o t  a ffec ted  by th e  fa ilu re  to  seek  
re c o n s id e ra tio n  before  th e  ag en cy .

(b) T h e  com ple te  reco rd  o f th e  p ro ceed in g s, or th e  p a r ts  o f it  w h ich  
th e  a p p e lla n t  d e s ig n a te s , s h a ll  be  p re p a re d  by th e  ag en cy . A copy 
s h a ll  be  d e liv e re d  to  a ll p a r t ie s  p a r t ic ip a t in g  in  th e  a p p e a l. T he o r ig i­
n a l  s h a ll  be filed  in  th e  s u p e r io r  c o u r t  w ith in  30 d ay s a f te r  th e  a p p e l­
la n t  p a y s  th e  e s tim a te d  cost o f p re p a r in g  th e  com plete  o r  d e s ig n a te d  
reco rd  o r  files  a  co rp o ra te  s u re ty  bo n d  e q u a l to  th e  e s tim a te d  cost.

(c) T h e  com p le te  reco rd  in c lu d es
(1) th e  p lead in g s ;
(2) a l l  n o tice s  a n d  o rd e rs  is su e d  by  th e  agency;
(3) th e  p ro p o sed  d ec ision  b y  a  h e a r in g  officer;
(4) th e  f in a l decision ;
(5) a  t r a n s c r ip t  o f a ll  te s tim o n y  a n d  p roceed ings;
(6) th e  e x h ib its  a d m itte d  o r  re jec ted ;
(7) th e  w r i t te n  ev idence ; a n d
(8) a l l  o th e r  d o cu m en ts  in  th e  case .
(d) U p o n  o rd e r  o f  th e  s u p e r io r  c o u rt, a p p e a ls  m a y  be ta k e n  on th e  

o r ig in a l reco rd  o r  p a r ts  o f  it. T h e  re c o rd  m a y  be ty p e w r it te n  o r d u p li­
c a te d  by a n y  s ta n d a rd  p rocess. A n a lo g o u s ru le s  of c o u r t g o v ern in g  
a p p e a ls  in  c iv il m a t te r s  s h a l l  be  fo llow ed w h e re  th is  c h a p te r  is s ile n t, 
a n d  w h e n  n o t  in  co n flic t w ith  th is  c h a p te r .

(e) T h e  su p e r io r  c o u rt m a y  e n jo in  ag en cy  ac tio n  in  excess o f co n sti­
tu t io n a l  o r  s ta tu to ry  a u th o r i ty  a t  a n y  s ta g e  o f  a h  ag en cy  proceed ing . 
I f  ag en cy  a c tio n  is  u n la w fu lly  w ith h e ld  o r u n re a so n a b ly  w ith h e ld , th e  
su p e r io r  c o u r t m a y  com pel th e  ag en cy  to  in i t ia te  ac tio n . (§ 24  (ch 2) ch  
143 SL A  1959)
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Cross references. —  For court rule visions of this section, see Appellate Rules 
provisions that supersede some of the pro- 601 —  611, Alaska Rules of C ourt

NOTES TO DECISIONS

This section and AS 44.62.570 pre­
scribe the m anner and scope o f ju d i­
c ia l review . Mobil O il Corp. v. Local 
Boundary Comm'n, 518 P.2d 92 (Alaska 
1974).

B ut they do not address the form  o f 
an agency’s determ inations. Mobil Oil 
Corp. v. Local Boundary Comm'n, 518 
P.2d 92 (Alaska 1974).

E ffect o f co u rt judgm ent —  Where a 
superior court judgment affirmed a labor 
relations agency decision based on plain­
tiff’s failure to file  a timely appeal, the 
valid ity or inva lid ity  of the underlying 
agency decision is irrelevant to the valid­
ity  o f the subsequent affirmance. 
DeNardo v. State, 740 P.2d 453 (Alaska), 
appeal dismissed and cert, denied, U. 
S. , 108 S. C t 277, 98 L. Ed. 2d 239 
(1987).

When review  is proper. —  Review is 
proper where postponement of appellate 
review until a final judgment is entered 
by the superior court may result in  injus­
tice because of impairment of a legal right 
and where the order sought to be reviewed 
is of such substance and importance as to 
< Jy deviation from the normal appel­
late procedure by way of appeal and to 
require the immediate attention of this 
court, M ukluk Freight Lines v. Nabors 
Alaska D rilling , Inc., 516 P.2d 408 
(Alaska 1973).

When order is fina l. —  An order by 
the tria l court as a general rule is said to 
be fina l i f  it  completely and fina lly dis­
poses o f the contested claims on th -i: 
merits. M ukluk Freight Lines v. Nabors 
Alaska D rilling , Inc., 516 P.2d 408 
(Alaska 1973).

The term  "fin a lity ”  is subject to sev­
era l defin itions. M ukluk Freight Lines 
v. Nabors Alaska D rilling , Inc., 516 P.2d 
408 (Alaska 1973).

F ina l adm in istrative  determ ination. 
—  The rejection o f an application for a 
permit constituted a final admit istrative 
determination where there was no more 
time to submit evidence or alter die deci­
sion through administrative means. 
Ostman v. State, Com Fiaheriei Entry 
Comm’n, 678 P.2d 1323 (Alaska 1984).

A pplicable standard fo r review  o f 
agency determ ination. —  See M ukluk

Freight Lines v. Nabors Alaska D rilling, 
Inc.. 516 P.2d 408 (Alaska 1973).

The heading o f article  8 , "A dm inis­
tra tive  Adjudications,”  is not determ i­
native of whether this section and AS 
44.62.570 apply solely to adjudicatory pro­
ceedings, since such headings are not pari 
of the law of Alaska. Ketchikan Retail L i­
quor Dealers Asa’n v. State, ABC Bd., 602 
P.2 d 434 (Alaska 1979).

A ction o f the A lcoholic Beverage 
C ontrol Board in  considering and ap­
proving a license application was an 
administrative adjudication. Ketchikan 
Retail Liquor Dealers Ass’n v. State, ABC 
Bd., 602 P.2d 434 (Alaska 1979).

Who may appeal order. —  Although 
this section does not specify who may ap­
peal the order, it  is interpreted to create a 
right of appeal in the parties to an admin­
istrative hearing. Ketchikan Retail L i­
quor Dealers Ass’n v. State, ABC Bd., 602 
P.2d 434 (Alaska 1979).

A lthough not party to action, c ity  
bad standing to appeal a decision of the 
u tilities commission because it  (1) was di­
rectly interested in the proceedings, (2 ) 
was factually aggrieved by the decision, 
and (3) participated in the proc .edings. 
City of Kenai v. State, PuL. U tils. 
Comm’n, 736 P.2d 760 (Alaska 1987).

"P arties” . —  Persons permitted to ap­
pear at a public hearing authorized by for­
mer AS 04.05.030(c) were parties to that 
proceeding. Ketchikan Retail Liqucr 
Dealers Ass’n v. State, ABC Bd., 602 P.2d 
434 (Alaska 1979).

Necessary parties. —  I t  is too broad a 
reading of this section to conclude that the 
phraseology "fina l administrative order” 
manifests a legislative intent that the di­
rector of the division of lands, or the State 
of Alaska, are necessary parties to any ap­
peal from the director’s grant or rejection 
of an application for royalty allowance 
once the same has been contested. Pan 
Am. Petroleum Corp. v. Shell O il Co., 455 
P.2d 12 (Alaska 1969).

Time lim it fo r filin g  subject to appel­
late rules. —  See Owsichek v. State, 
Guide Licensing & Control Bd., 627 P.2d 
616 (Alaska 1981).

Time lim ita tion  set by AS 
44.62.540(a) and subsection (a). —  AS 
44.62.540(a) and subsection (a) of this sec­

226



§ 44.62.560 S t a t e  G o v e r n m e n t § 44.62.560

tion seem to combine to allow only 60 days 
after delivery or mailing of a decision 
w ithin which to seek review in the courts, 
where the agency has not responded to a 
petition for reconsideration w ithin 30 
days after delivery of its decision. Union 
O il Co. v. State Dep't of Natural Re­
sources, 526 P.2d 1357 (Alaska 1974).

"R eview '’ and "reconsideration" 
compared. —  Both "review” and "recon­
sideration” in a broad 3ense refer to a re­
examination of acts or a course of proceed­
ings. But as normally used in tho context 
of administrative adjudication, "review" 
implies a consideration of a case by one 
other than the entity which in itia lly  de­
cides it, while "reconsideration" implies a 
re-examination, and possibly a different 
decision, o f a case by the entity which in i­
tia lly  decides i t  Union O il Co. v. State 
Dep’t of Natural Resources, 526 P.2d 1357 
(Alaska 1974).

Jud ic ia l review w ithout exhaustion 
o f remedies. —  Pan Am. Petroleum Corp. 
v. Shell Oil Co., Sup. C t Op. No. 553 (File 
No. 918), 455 P.2d 12 (1969), establishes 
the propriety of seeking judicial review of 
a division of lands decision without ex­
hausting further remedies w ithin the De­
partment of Natural Resources. But it 
does not prohibit the pursuit of further 
remedies w ithin the department where 
those remedies exist pursuant to statutory 
authority and promulgated regulations, 
such as AS 38.05.020 and 11 AAC 516.32. 
Union O il Co. v. State Dep't of Natural 
Resources, 526 P.2d 1357 (Alaska 1974).

There are situations in which one may 
possess the alternatives of either se.-kiug 
judicial review directly from a decision of 
the division of lands or seeking review by 
the commissioner and then invoking jud i­
cial review. Union O il Co. v. State Dep’t of 
Natural Resources, 526 P.2d 1357 (Alaska 
1974).

Failure to file  an appeal w ith in  s tric t 
time lim ita tions does not create a ju ris­
dictional defect McCarrey v. Commis­
sioner o f Natural Resources, 526 P.2d 
1353 (Alaska 1974).

Extension o f tim e lim ita tions fo r f il­
ing appeal la procedural. —  The supe­
rio r court's decision in  extending the time 
lim itations for filin g  an appeal only in ­
volved a procedural matter and was en­
tire ly  proper since in analogous proce­
dural matters, Alaska Civ. R. 94 permits 
a superior court to relax the filing  dead­
lines provided in the civil rules. McCarrey 
v. Commissioner of Natural Resources, 
526 P.2d 1353 (Alaska 1974).

No abuse o f discretion in  re laxing 
30-day requirem ent —  Due to the con­
fusion concerning the time lim itations for 
appealing administrative decisions, the 
tria l court did not abuse its discretion in 
relaxing the 30-day requirement of this 
section. McCarrey v. Commissioner of 
Natural Resources, 526 P.2d 1353 (Alaska
1974).

For express au thority  to the supe­
rio r court to relax the time lim ita tion  
fo r appeals from  adm inistrative 
boards, see Alaska App. R. 45(i). 
McCarrey v. Commissioner of Natural Re­
sources, 526 P.2d 1353 (Alaska 1974).

In itia tio n  o f review o f order o f 
W orkers’ Compensation Board. —  
Where a party to a proceeding before the 
Alaska Workers’ Compensation Board 
seeks review in superior court of a board 
order, such review must be initiated by 
the injunction procedures made obligatory 
by AS 23.30.125(c). Aleutian Homes v. 
Fischer. 418 P.2d 769 (Alaska 1966).

A ction fo r in junctive  re lie f seeking 
same review  as under appeal. —  When 
an action for injunctive re lief seeks 
exactly the same review by the superior 
court as could be had in an appeal from 
the administrative order, the action 
should be treated as an appeal. Owsichek 
v. State, Guide Licensing & Control Bd., 
627 P.2d 616 (Alaska 1981), providing 
that to the extent that this holding is in­
consistent w ith the discussion of the issue 
in  United States v. RCA Alaska Commu­
nications, Inc., 597 P.2d 489 (Alaska 
1979), this holding takes precedence.

Com plaint fo r in junctive  re lie f is 
d is tinct from  an appeal o f an adm inis­
tra tive  order. United States v. RCA 
Alaska Communications, Inc., 597 P.2d 
489 (Alaska 1978).

See note under catchline "Action for in­
junctive re lie f seeking saî e review as un­
der appeal,”  Owsichek v. State, Guide L i­
censing & Control Bd., 627 P.2d 616 
(Alaska 1981).

Factors required fo r it juance o f 
p re lim inary in junction. —  The coexis­
tence of three factors is required in  order 
to justify the issuance of a prelim inary in­
junction; (1) The p la in tiff must be faced 
w ith irreparable harm; (2 ) the opposing 
party must be adequately protected; and 
(3) the p la in tiff must raise "serious" and 
"substantial”  questions going to the 
merits o f the case; that is, tho issues 
raised cannot be "frivolous or obviously 
without m erit." Keystone Servs., Inc. v.
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Alaska Transp. Comm'n, 568 P.2d 952 
(AJaska 1977).

A rtic le  governs leasing procedures 
under Alaska Land A c t —  The judicial 
review portions o f the Administrative 
Procedure Act govern leasing procedures 
conducted by the Division of Lands under 
the Alaska Land Act. Alycska Ski Corp. v. 
Holdsworth, 426 P.2d 1006 (Alaska 1967).

P re lim inary re lie f where permanent 
rata  established. —  Subsection (e) allows 
the superior court to assert jurisdiction 
and grant prelim inary relief in a case 
where an agency has established a perma­
nent rate. A J . Indus., Inc. v. Alaska Pub. 
Serv. Comm'n, 470 P.2d 537 (Alaska 
1970), rav'd on other grounds on rehear­
ing, 483 P.2d 198 (Alaska 1971).

Appeal to court to obtain review  
and re tu rn  to court to continue litig a ­
tion  are separate processes. —  Appeal­
ing to a court for the purpose of obtaining 
review of an inferior tribunal’s order and 
returning to a court w ith retained ju ris ­
diction for the purpose of continuing lit i­
gation are separate and distinct legal pro­
cesses. Greater Anchorage Area Borough 
v. C ity of Anchorage, 504 P.2d 1027 
(Alaska 1972), overruled on other 
grounds. C ity of Juneau v. Thibodeau, 595 
P.2d 626 (Alaska 1979).

C ourt apprising parties o f rig h t to 
seek review did no t reta in ju ri"d ic - 
tion. —  A lower court which mere.’, ap­
prised the parties of their rights to seek 
judicial review of an administrative adju­

dication under this chapter did not retain 
jurisdiction. Greater Anchorage Area Bor­
ough v. C ity of Anchorage, 504 P.2d 1027 
(Alaska 1972), overruled on other 
grounds, City of Juneau v. Thibodeau, 595 
P.2d 626 (Alaska 1979).

Applied in Jager v. State, 537 P.2d 
1100 (Alaska 1975); Moore v. State, 553 
P.2d 8 (Alaska 1976); Alaska Pub. U tils. 
Comm'n v. Chugach Elec. Ass’n, 580 P.2d 
687 (Alaska 1978); Jeffries v. Glacier 
State Tel. Co., 604 P.2d 4 (Alaska 1979).

Quoted in Jerrel v. Kenai Peninsula 
Borough School Dist., 567 P.2d 760 
(Alaska 1977); Sisters of Providence in 
Wash., Inc. v. Department o f Health &  So­
cial Servs., 648 P.2d 970 (Alaska 1982); 
"incent v. State, Com. Fisheries Entry 
Comm’n, 717 P.2d 391 (Alaska 1986).

Stated in Alaska Transp. Comm'n v. 
AJaska Airlines, 431 P.2d 510 (Alaska 
1967); Matanuska-Susitna Borough v. 
Lum, 538 P.2d 994 (Alaska 1975).

Cited in Leege v. M artin, 379 P.2d 447 
(Alaska 1963); King v. Alaska State Hous. 
Auth., 512 P.2d 887 (Alaska 1973); 
Alaska Pub. U til. Comm'n v. Greater An­
chorage Area Borough, 534 P.2d 549 
(Alaska 1975); D.S.W. v. Fairbanks N. 
Star Borough School Dist., 628 P.2d 554 
(Alaska 1981); McDaniel v. Cory, 631 P.2d 
82 (Alaska 1981); Pipeliners Union 798 v. 
Alaska State Comm’n for Human Rights, 
681 P.2d 330 (Alaska 1984); Messerli v. 
Department of Natural Resources, 768 
P.2d 1122 (Alaska 1989).

C ollateral references. —  2 Am. Jur. 
2d, Administrative Law, §§ 550, 553 et 
seq.

73 CJ.S., Public Administrative Law

and Procedure, § 172 et seq.
Effect of court review of administrative 

decision, 79 ALR2d 1141.

S e c . 44 .62 .570 . S c o p e  o f  r e v ie w ,  (a) A n a p p e a l s h a l l  be h e a r d  by  
th e  su p e r io r  c o u r t  s i t t in g  w ith o u t  a  ju ry .

(b) In q u iry  in  a n  a p p e a l e x te n d s  to  th e  fo llow ing  q u e s tio n s : (1 
w h e th e r  th e  ag en cy  h a s  p ro ceed ed  w ith o u t, o r in  excess o f  ju r is d ic t io n ;  
(2) w h e th e r  th e re  w as  a  fa ir  h e a r in g ;  a n d  (3) w h e th e r  th e r e  w a s  a  
p re ju d ic ia l a b u se  o f  d isc re tio n . A b u se  o f  d isc re tio n  is  e s ta b lis h e d  i f  th e  
a g en cy  h a s  n o t p ro ceed ed  in  th e  m a n n e r  re q u ire d  by  law , th e  o rd e r  o r 
dec is io n  is n o t su p p o rte d  by  th e  f in d in g s , o r th e  f in d in g s  a r e  n o t  s u p ­
p o r te d  by  th e  ev id en ce .

(c) T h e  c o u rt m a y  exerc iso  i t s  in d e p e n d e n t ju d g m e n t  on  th e  e v i­
d ence . I f  i t  is  c la im e d  th a t  th e  f in d in g s  a re  n o t su p p o r te d  b y  th e  ev i-



§ 44 .62 .570 S t a t e  G o v e r n m e n t § 44 .6 2 .5 70

dence, abuse of discretion is established if the court determines that 
the findings are not supported by
(1) the weight of the evidence; or
(2) substantial evidence in the light of the whole record.
(d) The court m a y  augment the agency record in whole or in part, or 

hold a hearing de novo. If the court finds that there is relevant evi­
dence which, in the exercise of reasonable diligence, could not have 
been produced or which was improperly excluded at the hearing, the 
court may
(1) enter judgment as provided in (e) of this section and remand the 

case to be reconsidered in the light of that evidence; or
(2) admit the evidence at the appellate hearing without remanding 

the case.
(e) The court shall enter judgment setting aside, modifying, re­

manding, or affirming the order or decision, without limiting or con­
trolling in any way the discretion legally vested in the agency.
(D The court in which proceedings under this section are started 

may stay the operation of the administrative order or decision until
(1) the court enters judgment;
(2) a notice of further appeal from the judgment is filed; or
(3) the time for filing the notice of appeal expires.
(g) A  stay m a y  not be imposed or continued if the court is satisfied 

that it is against the public interest.
(h) If further appeal is taken, the supreme court may, in its discre­

tion, stay the superior court judgment or agency order.
(i) If a final administrative order or decision is the subject of a 

proceeding under this section, and the appeal is filed while the pen­
alty imposed is in effect, finishing or complying with the penalty im­
posed by the administrative agency during the pendency of the pro­
ceeding does not make the determination moot. (§ 25 (ch 2) ch 143 
S L A  1959)

NOTES TO DECISIONS

This section and AS 44.82.560 pre- P.2d 434 (Alaska 1979), modified on other
scribe the m anner and scope o f ju d i- grounds, 615 P.2d 1391 (Alaska 1980).
c ia l review . Mobil Oil Corp. v. Local R ighi to perem ptorily challenge a
Boundary Comm'n, 518 P.2d 92 (Alaska judge. —  The right to peremptorily chal-
1974). lenge a judge exists in an appeal to the

B ut they do not address the form  o f superior court from a final administrative
an agency's determ inations. Mobil Oil determination of the Alaska Commercial
Corp. v. Local Boundary Comm'n, 518 Fisheries Entry Commission. State, Com.
P.2d 92 (Alaska 1974). Fisheries Entry Comm'n v. Polushkin,

The heading o f a rtic le  8, "A dm inis- 628 P.2d 6 (Alaska 1981), distinguishing,
tra tive  A d jud ica tions," is not determ i- Halligan v. State, 624 P.2d 281 (Alaska
native o f whether AS 44.62.560 and this 1981).
section apply solely to adjudicatory pro- Enforcement judgm ent may be en- 
ceedings, since such headings are not part tered under AS 18.80.135(b) before the
of the law of Alaska. Ketchikan Retail L i- order is reviewed unless the court im-
quor Dealers Ass'n v. State, ABC Bd., 602 poses a stay of the enforcement cause of

229



A l a s k a  S t a t u t e s § 44 .62 .570
action. Pipeliners Union 798 v. Alaska 
State Comm'n for Human Rights, 681 
P.2d 330 (Alaska 1984).

Questions fo r review. —  One type of 
administrative decision on questions of 
law involves questions in which the par­
ticularized experience and knowledge of 
the administrative personnel go into the 
determination. When this type of question 
is presented to the court for review, defer • 
ence should be given to the admiD'strativu 
interpretation, since the expertise of the 
agency would be of material assistance to 
the court. The other kind of case presents 
questions of law in which knowledge and 
experience in the industry afford little  
guidance toward a proper consideration of 
the legal issues. These cases usually con­
cern statutory interpretations or other 
analysis of legal relationships about 
which courts have specialized knowledge 
ana experience. Consequently, courts are 
at least as capable o f deciding this kind of 
question as an administrative agency. 
Swindel v. Kelly, 499 P.2d 291 (Alaska
1972).

Leasing decisions of the division of 
lands and Department of Natural Re­
sources are subject to judicial review. 
Such judicial review would be goverr ,-d by 
the relevant provisions of the Admi ,istra- 
tive Frocedure Act (AS 44,62). Swindel v. 
Kelly, 499 P.2d 291 (Alaska 1972).

F our p rinc ip a l standards o f review. 
—  In  interpreting this section the su­
preme court has recognized at least four 
principal standards of review of adminis­
trative decisions. These are the "substan­
tia l evidence test" for questions of fact; 
the "reasonable basis test" for questions of 
law involving agency expertise; the "sub­
stitution of judgment test" for questions of 
law where no expertise is involved; and 
the "reasonable and not arbitrary test" for 
review of administrative regulations. 
Jager v. State, 537 P.2d 1100 (Alaska
1975).

The reasonable basis test is as fo l­
lows: In  cases where a decision involves 
administrative expertise as to either com­
plex subject matter or fundamental policy 
formulations, deference should be given to 
an administrative determination if  it  has 
a reasonable basis in law and fact Alaska 
Pub. U tils. Comm’n v. Chugach Elec. 
Asa’n, 580 P-2d 687 (Alaska 1978), disap­
proved on other grounds sub nom. C ity & 
Borough of Juneau v. Thibodeau, 595 P.2d 
626 (Alaska 1979).

Use o f ra tiona l basis te st —  The rea­
sonable basis approach should be used for

the most part in cases concerning admin­
istrative expertise as to either complex 
subject matter or fundamental policy for­
mulations. Swindel v. Kelly, 499 P.2d 291 
(Alaska 1972).

Application of the reasonable basis test 
is extremely useful where the administra­
tive action under review resembles execu­
tive as opposed to legislative or judicial 
activity, where the decision under review 
clearly has nothing to do with the 
agency’s rule making function. Swindel v. 
Kelly, 499 P.2d 291 (Alaska 1972).

Review o f decision by ABC Board. 
—  Where decision by ABC Board to deny 
a liquor store license involved separable 
fact findings as to the effect of the store's 
location on nearby schools and a discre­
tionary policy choice that such effects 
would not serve the public interest, i t  was 
proper to use the substantial-evidence 
standard to review the findings of fact and 
the reasonable basis standard to review 
the policy choice. State, ABC Bd. v. 
Decker, 700 P.2d 483 (Alaska 1985).

Delineation o f e lectrical service 
areas. —  Where the delineation of electri­
cal service areas involved complex finan­
cial and engineering determinations and 
required considerable expertise in these 
areas, and, in  addition, fundamental pol­
icy formulations were involved in the 
Public U tilities Commission's task of 
elim inating undesirable competition and 
duplication of facilities under AS 
42.05.221(d), the reasonable basis test 
was appropriate. Alaska Pub. U tils. 
Comm'n v. Chugach Elec. Ass’n, 580 P.2d 
687 (Alaska 1978), disapproved on other 
grounds sub nom. C ity St Borough of Ju­
neau v. Thibodeau, 5»5 P.2d 626 (Alaska
1979).

This section is made applicable to 
review  o f fin a l orders o f the Public 
U tilitie s  Commission by AS 42.05.551. 
Jager v. State, 537 P.2d 1100 (Alaska
1975).

Whether proposed u tility  rates were 
designed to and could meet com peti­
tion , sh ift sales o f gas from  w in te r to 
summer, and achieve in te rru p d b ility , 
are a ll questions of fact of the type tradi­
tionally reviewed under a substantial evi­
dence standard- Jager v. State, 537 P.2d 
1100 (Alaska 1975).

P ublic U tilitie s  Commission’s deci­
sion whether to conduct a rate investi­
gation is sim ilar to the type of decision 
involving agency expertise in a mixed law 
and fact setting subject to the ’ reasonable
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basis" standard of review. Jager v. State, 
537 P.2d 1100 (Alaska 1975).

Under the "reasonable and not arbi­
trary” standard for review of administra­
tive regulations, the supreme court up­
held the standard employed by the Public 
U tilities Commission in determining 
whether to in itia te  a thorough rate inves­
tigation, i.e., whether public interest 
would be served by such investigation. 
Jager v. State, 537 P.2d 1100 (Alaska
1975).

Findings o f fact supporting compen­
sation awards must be made pursuant 
to subsection (b) o f this section and AS 
44.62.510(a). Hewing v. Alaska Work­
men's Comp. Bd., 512 P.2d 896 (AJaska
1973).

Findings m ust be supported by sub­
stantia l evidence. —  The test to be ap­
plied under this section is whether the 
findings of the board which have been 
challenged are supported by substantial 
evidence in the ligh t of the whole record. 
Forth v. Northern Stevedoring & Han­
dling Corp., 385 P.2d 944 (Alaska 1963).

An administrative board's findings 
should not be reversed i f  in the ligh t of the 
whole record they are supported by sub­
stantial evidence. Keiner v. City of An­
chorage, 378 P.2d 406 (Alaska 1963); 
Forth v. Northern Stevedoring & Han­
dling Corp., 385 P.2d 944 (Alaska 1963).

In order to prevent dislocations of the 
respective functions of administrative 
agencies and the courts, the supreme 
court has consistently adhered to the sub­
stantial evidence test as the appropriate 
scope of review with regard to appeals 
from administrative agencies. In  re Peter­
son. 499 P.2d 304 (AJaska 1972).

The supreme court has long recognized 
the reviewing court's power to measure a 
decision by the test of whether "substan­
tia l evidence on the whole record" sup­
ports i t  Swindel v. Kelly, 499 P.2d 291 
(Alaska 1972).

Abuse of discretion by agencies is estab­
lished on review if  the agency’s findings 
are not supported by "substantial evi­
dence in the ligh t of the whole record." In 
re Peterson, 499 P.2d 304 (Alaska 1972).

The substantial evidence criterion has 
been adopted as the appropriate scope of 
review in regard to appeals from adminis­
trative agencies to the superior court Pan 
Am. Petroleum Corp. v. Shell O il Co., 455 
P.2d 12 (Alaska 196S).

I t  is well settled in Alaska that an in i­
tia l order of the Workers' Compensation 
Board should be reviewed in accordance

with the principle of substantial evidence. 
Interior Paint Co. v. Rodgers, 522 P.2d 
164 (Alaska 1974).

The substantial evidence standard re­
stricts the court on review to considering 
only whether the administrative findings 
of fact aie supported by substantial evi­
dence, and whether the award is contrary 
to law. Interior Paint Co. v. Rodgers, 522 
P.2d 164 (Alaska 1974).

The standard of review of agency find­
ings of fact that is they w ill be set aside if  
they are not supported by substantial evi­
dence on the whole record. Inherent in 
this standard is a requirement, in part 
statutory, that the facta found be based on 
evidence in the record. C ity of Fairbanks 
v. Alaska Pub. U tils. Comm’n & Wire 
Communications, Inc., 611 P.2d 493 
(Alaska 1980).

The requirem ent that the facts 
found be based on evidence in  the 
record serves three purposes: F irst, it  
helps to ensure that the agency does not 
make decisions that have no adequate ba­
sis in fact; second, it  gives opposing par­
ties the opportunity to challenge the 
agency’s reasoning process and the cor­
rectness of the decision; and th ird, it  af­
fords reviewing courts the opportunity to 
evaluate the decision. C ity of Fairbanks v. 
Alaska Pub. U tils. Comm'n & Wire Com­
munications, Inc., 611 P.2d 493 (Alaska
1980).

The substantial evidence standard 
is employed by the superior court as 
w ell as tho supreme court in reviewing 
Workers' Compensation Board decisions. 
This standard is applied in order to avoid 
a possible dislocation of the respective 
functions of the administrative agency 
and the superior court Intei : Paint Co. 
v. Rodgers, 522 P.2d 164 (A. rska 1974).

"S ubstantial evidence". —  Substan­
tia l evidence is such relevant evidence as 
a reasonable mind might accept as ade­
quate to support a conclusion. Keiner v. 
City of Anchorage, 378 P.2d 406 (Alaska 
1963); Forth v. Northern Stevedoring & 
Handling Corp., 385 PJ2d 944 (Alaska 
1963); Interior Paint Co. v. Rodgers, 522 
P.2d 164 (AJaska 1974); State Dep’t  of 
Labor v. Boucher, 581 P-2d 660 (Alaska
1978).

Court may not reweigh evidence. —  
The Workers’ Compensation Board’s deci­
sion need not be the only possible solution 
to the problem, for i t  is not the function of 
the court to reweigh the evidence or 
choose between competing inferences, but 
oniy to determine whether such evidence
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exists. Interior Paint Co. v. Rodgers, 522 
P.2d 164 (Alaska 1974).

Under the substantial evidence stan­
dard, it  is not the function of the review­
ing court to reweigh the evidence or 
choose between competing inferences, but 
only to determine whether such evidence 
exists. State Dep't of Labor v. Boucher, 
581 P.2d 660 (Alaska 1978).

The procedure a llow ing discretion 
o f the superior court in  the granting o f 
tr ia l de novo simplifies and expedites the 
handling of appeals, and at the same time, 
it  affords sufficient fle x ib ility  so that i f  
the agency record is not sufficient to de­
termine the issue on appeal, or i f  the 
record discloses that justice requires evi­
dence to be taken de novo, the superior 
court has the discretion to do what is nec­
essary by granting a new tria l on hearing, 
either in whole or in part. Keiner v. City 
of Anchorage, 378 P.2d 406 (Alaska 1963).

Conditions fo r granting stay. —  A 
court is neither required to nor barred 
from placing conditions upon its imposi­
tion of a stay. Pipeliners Union 798 v. 
Alaska State Comm’n for Human Rights, 
681 P.2d 330 (Alaska 1984).

The posting of a supersedeas bond is not 
required before a stay may be imposed un­
der subsection (f) of this section. 
Pipelinere Union 798 v. Alaska State 
Comm'n for Human Rights, 681 F.2d 330 
(Alaska 1984).

The court's a u th o rity  to  remand is 
lim ited by the provisions o f subsection 
(d)(1). Fischl ack & Moore of Alaska, Inc. 
v. Lynn, 407 P.2d 174 (Alaska 1965).

When subsection (d) authorizes re­
mand. —  Subsection (d) authorizes re­
mand if  the court finds that there is rele­
vant evidence (1) which in the exercise of 
reasonable diligence could not have been 
produced or (2) which was improperly ex­
cluded at the hearing. Employers Com. 
Union Ins. Group v. Schoen, 519 P.2d 819 
(Alaska 1974).

A remand is appropriate when the supe­
rio r court determines that v ita l evidence 
has been erroneously excluded before the 
Alaska Workers' Compensation Board. 
Commercial Union Cos. v. Smallwood, 
550 P.2d 1261 (Alaska 1976).

Denial o f cross-exam ination result- 
ing in  the im proper exclusion o f rele­
vant evidence ju s tifie s  a remand under 
the second standard enunciated in subsec­
tion (d). Employers Com. Union Ins. 
Group v. Schoen, 519 P.2d 819 (Alaska
1974).

Remand held proper. —  Where the

causal relationship between employment 
and disab. '\ty  is disputable and the suffi­
ciency of ev.fence question is close, it  was 
appropriate for the superior court to re­
mand such a case after determining that 
v ita l evidence had erroneously been ex­
cluded. Employers Com. Union Ins. Group 
v. Schoen, 519 P.2d 819 (Alaska 1974).

Absence o f ground fo r remand. —  
Where the statutory ground for remand 
relied upon by the court was not present, 
the court erred in declining to decide the 
question presented on the appeal. 
Fischback & Moore o f Alaska, Inc. v. 
Lynn, 407 P.2d 174 (Alaska 1965).

The superior court's action in  remand­
ing a pending case, appealing the 
Workers’ Compensation Board’3 finding of 
no permanent partial disability, to the 
board on the basi3 of an ex parte order 
requiring the employer to provide for a 
medical examination of the employee, was 
a mistake. Fischback & Moore of Alaska, 
Inc. v. Lynn, 407 P.2d 174 (Alaska 1965).

In itia l exam ination o f sufficiency o f 
evidence to be made in  superior court. 
—  In the circumstances of a remand, the 
supreme court is not inclined to deviate 
from its previous procedure of requiring 
the in itia l examination of the sufficiency 
of evidence to be made in the superior 
court rather than undertaking itse lf a re­
view of the record for the firs t time. Com­
mercial Union Cos. v. Smallwood, 550 
P.2d 1261 (Alaska 1976).

Augm enting an adm inistrative 
record Is a d iscretionary device avail­
able to the superior court Employers 
Com. Union Ins. Group v. Schoen, 519 
P.2J 819 (Alaska 1974'.

That it  is proper for the court to aug­
ment the record is made clear in subsec­
tion (d). Jager v. State, 537 P.2d 1100 
(Alaska 1975).

C om plaint fo r in junctive  re lie f is 
d is tin c t from  an appeal o f an adm inis­
tra tive  order. United States v. RCA 
Alaska Communications, Inc., 597 P.2d 
489 (Alaska 1978).

Factors required fo r issuance o f 
p re lim inary in junction . —  The coexis­
tence of three factors is required in  order 
to justify the issuance o f a prelim inary in­
junction: (1) The p la in tiff must be faced 
with irreparable harm; (2) the opposing 
party must be adequately protected; and 
(3) the p la in tiff must raise "serious" and 
"substantial" questions going to the 
merits of the case; that is, the issues 
raised cannot be "frivolous or obviously 
without m erit.”  Keystone Servo., Inc. v.
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Alaska Transp. Comm'n, 568 P.2d 952 
(Alaska 1977).

A rtic le  governs leasing procedures 
under A laska Land Act. —  The judicial 
review portions of the Administrative 
Procedure Act (AS 44.52) govern leasing 
procedures conducted by the Division of 
Lands under the Alaska Land Act. 
AJyeska Ski Corp. v. Holdsworth, 426 
P.2d 1006 (Alaska 1967).

H andling o f in form ation by Public 
U tilities Commission unconstitutional. 
—  Where both the city of Fairbanks and a 
corporation sought a certificate of public 
convenience and necessity to provide tele­
phone service; at the hearing to decide the 
matter the Alaska Public U tilities Com­
mission staff requested two years’ annual 
balance sheets and income statements 
from the corporation; the corporation 
agreed to supply them to the staff, but re­
quested that they not be divulged to Fair­
banks or become part of the record, claim­
ing that they were proprietary and that 
revealing them could place the corpora­
tion at a competitive disadvantage in its 
telecommunications contracting business; 
Fairbanks objected and suggested as an 
alternative that the income statements 
and balance sheets could be revealed to 
certain representatives of Fairbanks un­
der an order of confidentiality; the com­
mission ruled that the information was 
proprietary and should be kept confiden­
tia l and did not allow any representative 
of Fairbanks to see it; a commission staff 
member reviewed the income statements 
and balance sheets and based on that re­
view testified that the corporation could 
meet its financial commitments and was 
financially fit; and the information upon 
which this determination was based was 
never placed in the record, the commis­
sion’s handling of the information relat­
ing to the corporation’s financial fitness 
violated procedural due process. C ity of 
Fairbanks v. Alaska Pub. U tils. Comm’n 
& Wire Communications, Inc., 611 P.2d 
493 (Alaska 1980).

A ction o f ABC Board as adm inistra­
tive adjudication. —  Action of the Alco­
holic Beverage Control Board in consider­
ing and approving a license application 
was an administrative adjudication. 
Ketchikan Retail Liquor Dealers Ass’n v. 
State, ABC Bd., 602 P.2d 434 (Alaska
1979), modified on other grounds, 615 
P.2d 1391 (Alaska 1980).

Review o f an adm inistrative deci­
sion pursuant to an Appellate Rule 45 
appeal is governed by the broad stan­
dards established in subsection (b) of this 
section. Ketchikan Retail Liquor Dealers 
Ass’n v. State, ABC Bd., 602 P.2d 434 
(Alaska 1979), modified on other grounds. 
615 P.2d 1391 (Alaska 1980).

Applied in Manthey v. Collier, 367 
P,2d 884 (Alaska 1962); Cordova Fish & 
Cold Storage Co. v. Estes, 370 P,2d 180 
(Alaska 1962); Morrison-Knudsen Co. v. 
Vereen, 414 P.2d 536 (Alaska 1966); State 
v. Smith, 593 P.2d 625 (Alaska 1979); 
Jeffries v. Glacier State Tel. Co., 604 P.2d 
4 (Alaska 1979); White v. Alaska Com. 
Fisheries Entry Comm'n, 678 P.2d 1319 
(Alaska 1984); Adams v. Pipeliners Union 
798, 699 P.2d 343 (Alaska 1985).

Quoted in Leege v. M artin, 379 P.2d 
447 (Alaska 1963); Watt3 v. Seward 
School Bd., 421 P.2d 586 (Alaska 1966); 
Employers’ Liab. Assurance Corp. v. 
Bradshaw, 417 P.2d 600 (Alaska i966); 
Alaska Redi-Mix, Inc. v. Alaska Work­
men's Comp. Bd., 417 P.2d 595 (Alaska 
1966).

Stated in In re Simpson, 645 P.2d 1223 
(Alaska 1982); Ostman v. State, Com. 
Fisheries Entry Comm'n, 678 P.2d 1323 
(Alaska 1984).

C ited in C ity of Juneau v. Cropley, 429 
P.2d 21 (Alaska 1967); Arndt v. State, 
Dep’t of Labor, 583 ?.2d 799 (Alaska 
1978); McDaniel v. Cory, 631 P.2d 82 
(Alaska 1981); Messerli v. Department of 
Natural Resources, 768 P.2d 1122 (Alaska 
1989).

Sec. 44.62.580. Continuances. The agency may grant contin­
uances The agency may grant continuances. If a hearing officer is 
assigned to a hearing, a continuance may not be granted except by the 
hearing officer for good cause shown. (§ 26 (ch 2) ch 143 S L A  1959)
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C ollateral references. —  2 Am. Jur,

2d, Adm inistrative Law, 5 426.

Sec. 44.62.590. Contempt, (a) In a proceeding before an agency, 
the agency shall certify the facts to the superior court in the judicial 
district where the proceeding is held if a person in the proceeding
(1) disobeys or resists a lawful order;
(2) refuses to respond to a subpoena;
(3) refuses to take oath or affirmation as a witness;
(4) refuses to be examined; cr
(5) is guilty of misconduct at a hearing or so near the hearing as to

obstruct the proceeding.
(b) Upon certification under (a) of this section, the court shall issue 

an order directing the person to appear before the court and show 
cause why the person should not be punished for contempt. The order 
and a copy of the certified statement shall be served on the person.

(c) After service under (b) of this section, the court has jurisdiction 
of the matter.
(d) The law applicable to contempt committed by a person in the 

trial of a civil action before the superior court applies to contempt 
under this section as to

(1) the proceeding taken;
(2) the penalties imposed; and
(3) the way the person charged may be purged of the contempt. 

(§ 27 (ch 2) ch 143 S L A  1959)

Cross references. —  For provisions re- 09.50.010 —  09.50.060 and C iv il Rule 90,
lating to contempt, see generally AS Alaska Rules of Court.

Sec. 44.62.600. Voting procedure. A  member of an agency quali­
fied to vote on a question may vote by mail or by teleconferencing. A  
vote by teleconferencing shall be recorded in a manner that identifies 
each person who has voted and how the person voted. (§ 28 (ch 2) ch 
143 S L A  1359; a m  § 6 ch 54 S L A  1985)

E ffect o f amendments. —  The 1985 firs t sentence and added the second sen-
amendment rewrote the catchline, added tence.
"or by teleconferencing" at the end of the

NOTES TO DECISIONS

Quoted in In re Application of Peter- C ited in In re Application of Peterson, 
son, 499 P.2d 304 (Alaska 1972). 499 P.2d 304 (Alaska 1972).
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Sec. 44.62.610. Charge. A  sum authorized to be spent under AS 
44.62.330 —  44.62.630 by an agency i3 a legal charge against the 
appropriations of the agency. (§ 29 (ch 2) ch 143 SLA 1959)

Sec. 44.62.620. Power to administer oaths. In a proceeding un­
der AS  44.62.330 —  44.62.630 an agency, agency member, secretary of 
an agency, or hearing officer may administer oaths and affirmations 
and certify official acts. (§ 30 (ch 2) ch 143 SLA 1959)

Sec. 44.62.630. Impartiality. The functions of hearing officers and 
liose officers participating in decisions shall be conducted in an im­
partial manner with due regard for the rights of all parties and the 
facts and the law, and consistent with the orderly and prompt dispatch 
of proceedings. These officers, except to the extent required for the 
disposition of ex parte matters authorized by law, may not engage in 
interviews with, or receive evidence or argument from, a party, di­
rectly or indirectly, except upon opportunity for all other parties to be 
present. Copies of all communications with these officers shall be 
served upon all parties. (§ 31 (ch 2) ch 143 SLA 1959)

NOTES TO DECISIONS

Com bination o f functions o f the lius. 520 P.2d 76, 521 P.2d 497 (Alaska
state bar attorney, prosecutor and ad- 1974).
ju d ica to r did not violate this section or Com bination o f prosecutorial and 
due process. In  re Cornelius, 520 P.2d 76, adjudicative functions. —  Duo process 
521 P.2d 497 (Alaska 1974). requires some separation between those

The combination of investigative and persons prosecuting a complaint and those
judicial functions w ithin an agency does adjudicating it, since the prosecutor, who
not violate due process; a board may make has a "probable partiality," should not be
prelim inary factual inquiry on its own in in a position to influence the decision
order to determine i f  charges should ba makers, but there may be some combina-
flied. And, minimum requirements o f pro- tion of these functions w ithin a particular
cedural due process are not ofFendcd by agency. In  re Walton, 676 P.2d 1078
the attorney for the agency acting as advi- (Alaska 1983), appeal dismissed. 469 U.S.
sor on procedural matters. In  re Corne- 801, 105 S. C t 54, 83 L. Ed. 2d 6 (1984).

C ollateral references. —  1 and 2 Am. 73 CJ.S., Public Administrative Law 
Jur. 2d, Public Administrative Law, and Procedure, § 61.
§S 63, 410 to 413.

Article 9. General Provisions.

Section Section
6315. Teleconferencing 650. Short title
640. Definitions
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Sec. 44.b2.635. Teleconferencing, (a) A n  agency may use tele­
conferencing for the benefit or convenience of the parties, the public, 
or the agency, in connection with a proceeding or act authorized under 
this chapter if all statutory and constitutional rights of the parties are 
waived or adequately protected.
(b) Teleconferencing may be used to establish quorums, receive 

public input, and, if all voting individuals have an opportunity to 
evaluate all testimony and evidence, to vote on actions. (§ 7 ch 54 
S L A  1985)

Sec. 44.62.640. Definitions, (a) In A S  44.62.010 —  44.62.320, un­
less the context otherwise requires,
(1) 'lieutenant governor” means the office of the lieutenant gover­

nor in the executive branch of the state government, or another 
agency designated by executive order under the constitution;
(2) "order of repeal” means a resolution, order or other official act of 

a state agency that expressly repeals a regulation in whole or in part;
(3) "regulation” means every rule, regulation, order, or standard of 

general application or the amendment, supplement or revision of a 
rule, regulation, order or standard adopted by a state agency to imple­
ment, interpret, or make specific the law enforced or administered by 
it, or to govern its procedure, except one that relates only to the inter­
nal management of a state agency; "regulation” does not include a 
form prescribed by a state agency or instructions relating to the use of 
the form, but this provision is not a limitation upon a requirement 
that a regulation be adopted under this chapter when one is needed to 
implement the law under which the form is issued; "regulation” in­
cludes "manuals,” "policies,” "instructions,” "guides to enforcement,” 
"interpretative bulletins,” "interpretations,” and the like, that have 
the effect of rules, orders, regulations or standards of general applica­
tion, and this and similar phraseology may not be used to avoid or 
circumvent this chapter; whether t regulation, regardless of name, is 
covered by this chapter depends in part on whether it affects the 
public or i3 used by the agency in dealing with the public;
(4) "state agency” means a department, office, agency, or other or­

ganizational unit of the executive branch, except one expressly ex­
cluded by law, but does not include an agency in the judicial or legisla­
tive branches of the state government.

(b) In AS  44.62.330 —  44.62.630, unless the context otherwise re­
quires,

(1) "agency” includes the state boards, commissions and officers 
listed in A S  44.62.330 and those to which this chapter is made applica­
ble by law or executive order involving reorganization under the con­
stitution;
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(2) "agency member” means a person whc is a member of an agency 
to which A S  44.62.330 —  44.62.630 apply, and includes a person who 
individually is an agency;
(3) "hearing officer” means a hearing officer qualified under A S  

44.62.350;
(4) "party” includes the agency, the respondent, and a person, other 

than an officer or an employee of the agency in an official capacity, 
who has been allowed to appear in the proceeding;
(5) "respondent” means a person against w h o m  an accusation is 

filed under A S  44.62.360 or against w h o m  a statement of issues is 
filed under A S  44.62.370.
(c) In this chapter "teleconferencing” means information exchange 

by audio or video medium. (§§ 2, 3 art I (ch 1) ch 143 S L A  1959; § 1 
(ch 2) ch M 3  SLA 1959; a m  § 78 ch 69 S L A  1970; a m  § 8 ch 54 S L A  
1985)

Revisor’s notes. —  Reorganized in 
1984 to alphabetize the defined terms.

Effect o f amendments. —  The 1985 
amendment added subsection (c).

Opinions o f attorney general. —  The 
Department o f Public Works has author­
ity  to require contractors to set up a sys­
tem of preoualifi cation of contractors as a 
prerequisi'e for bidding on state construc­

tion projects and under such system to re­
quire contractors to furnish periodic and 
financial statements, and under para­
graph (2) of thi3 section the department 
would not be required to follow the Ad­
ministrative Procedure Act (AS 44.62) in 
adopting regulations to implement such a 
program. 1959 Op. A tt’y Gen., No. 27.

NOTES TO DECISIONS

"R egulation". —  "Regulation" encom­
passes many statements made by admin­
istrative agencies, including policies and 
guides to enforcement. Kenai Peninsula 
Fisherman’s Coop. Ass’n v. State, 628 
P.2d 897 (Alaska 1981).

Under paragraph (2) of subsection (a), 
one of the indicia of a regulation is that it 
implements, interprets or makes specific 
the law enforced or administered by the 
state agency. Kenai Peninsula Fisher­
man’s Coon. Ass’n v. State, 628 P.2d 897 
(Alaska 1981).

The label plactw on a particular state­
ment by an administrative agency does 
not determine the applicability of this 
chapter. Kenai Peninsula Fisherman’s 
Coop. Ass’n v. State, 628 P.2d 897 (Alaska 
1981).

Though certain provisions in  a policy 
and procedure manual used by the De­
partment of Natural Resources might 
plausibly have been considered regula­
tions, those provisions had no bearing on 
a case in which they fell w ithin the scope 
of the internal management exception to 
this chapter because they merely listed

statutory procedures for an adjudicator to 
follow. Messerli v. Department of Natural 
Resources, 768 P.2d 1122 (Alaska 1989).

Verbal additions to regulations in ­
volving requirem ents o f substance are 
unauthorised and unenforceable. State 
v. Tan ana Valley Sportsmen’s Asa’n, 583 
P.2d 854 (Alaska 1978).

The issuance of permits for the k illin g  
of canbou in  certain specified areas of the 
state based on verbal instructions to the 
permit agents as to the need of individual 
applicants does not conform to require­
ments of this chapter. State v. Tanana 
Valley Sportsmen’s Ass’n, 583 P.2d 854 
(Alaska 1978).

Departm ent o f Education’s In te rp re ­
ta tion  o f its  own regulation does not 
fa ll w ith in  the d e fin ition  o f "regu la ­
tion ,”  and therefore the department was 
not required to follow procedures inun­
dated in the Administrative Procedure 
Act in issuing a directive to a school 
board. State v. Northern Bus Co., 693 
P.2d 319 (Alaska 1984).

S uffic ien t regulatory notice o f dead­
line w aiver ava ilab ility . —  A regulation
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which establishes a filing  deadline "un­
less the applicant is notified otherwise" 
gives sufficient notice of the availability 
of a waiver of the deadline to meet the 
requirements of this chapter, the Admin­
istrative Procedure Act. Forquer v. State, 
Com. Fisheries Entry Camm'a, 677 P.2d 
1236 (Alaska 1984).

An investigation is not a regulation. 
Allstate Ins. Co. v. M unicipality of An­
chorage, 599 P.2d 140 (Alaska 1979).

The legislature has expressly in ­
cluded the Board o f Governors o f the 
Alaska B ar Association as am agency 
subject to the adjudicative procedures ot 
the Adm inistrative Procedure Act (AS 
44.62). In  re Peterson, 499 P.2d 304 
(Alaska 1972).

A dm in istra tive  responsib ility  o f 
Alaska Bar. —  While the supreme court 
ultim ately reserves the authority to deter­
mine whether or not an applicant should 
be admitted to the bar. considerable ad­
m inistrative responsibility has been dele­
gated to the Alaska Bar Association. In re 
Peterson, 499 P.2d 304 (Alaska 1972).

N othing o f substance hinges in 
choice o f name fo r adm inistrative 
agency. —  An administrative agency 
may be called a commission, board, au­
thority, bureau, office, officer, administra­
tor, department, corporation, administra­
tion, division, or agency. Nothing of sub­
stance hinges in  the choice of name. 
Alaska State Hous. Auth. v. Dixon, 496 
P.2d 649 (Alaska 1972).

The A laska State Housing A u th o rity  
Is an instrum enta lity  o f the state 
w ithin the Department of Commerce (now 
Department of Commerce end Economic 
Development). Alaska State Hous. Auth. 
v, Dixcn, 496 P.2d 649 (Alaska 1972).

W ithin the meaning o f "state 
agency” . —  As an instrum entality o f the 
state w ithin the Department of Commerce 
(now Department of Commerce and Eco­
nomic Development), the Alaska State 
Housing Authority comes w ithin  the 
meaning o f "state agency" as that term is 
used and defined in the Alaska Adminis­
trative Procedure Act (AS 44.62). AJaska 
State Hous. Auth. 7. Dixon, 496 P.2d 649 
(Alaska 1972).

"In te rn a l management o f a state 
agency”  construed. —  Tho supreme 
court has declined to construe the phrase 
"internal management of a state agency" 
to encompass a ll individuals and activi­
ties affected by regulations promulgated 
by the lieutenant governor during a state­

wide election. Coghill v. Boucher, 511 
P.2d 1297 (Alaaka 1973).

The supervision of personnel and activi­
ties relating to the conduct of a statewide 
election is not the same os the manage­
ment of employees and internal affairs of 
a state agency. Executive organization of 
the election machinery goes well beyond 
the lieutenant governor’s control of his 
own staff and their actions. Coghill v. 
Boucher, 511 P.2d 1297 (Alaska 1973).

"P arty” . —  Persona permitted to ap­
pear at a public hearing authorized by for­
mer AS 04.05.030(c) were parties to that 
proceeding. Ketchikan Retail Liquor 
Dealers Ass’n v. State, ABC Bd., 602 P,2d 
434 (Alaska 1979), modified on other 
grounds, 615 P.2d 1391 (Alaska 1980).

Person who is directly interested in  the 
proceedings before an administrative 
agency, who may be factually aggrieved 
by the decision of the agency, and who 
participates in the proceeding before 3uch 
agency, is a "party” to any proceedings for 
the purpose of taking an appeal from the 
decision. C ity of Kenai v. State, Pub. 
Utils. Comm’n, 736 P.2d 760 (Alaska 
1987).

Election regulations under AS 
15.15.330 not exempt from  chapter. —  
Regulations promulgated under AS
15.15.330, dealing w ith early counting of 
election votes, are not exempt from the 
requirements of the Adm inistrative Pro­
cedure Act (AS 44.62) by operation of AS 
44.62.040 and this section. Coghill v. 
Boucher, 511 P.2d 1297 (Alaska 1973).

Alaska Transportation Commission 
must adopt rules consistent w ith  
chapter. —  I t  is incumbent upon the 
Alaska Transportation Commission to 
adopt rules for the transfer of permits con­
sistent w ith the requirements of the Ad­
ministrative Procedure Act (AS 44.62). 
Mukluk Freight Lines v. Nabors Alaska 
D rilling, Inc., 516 P.2d 408 (Alaaka 1973).

P olicy establishing p rio ritie s  o f use 
between fisheries. —  W liile the board of 
fisheries did have the authority to estab­
lish priorities of use between recreational 
and commercial fisheries of the salmon 
stocks in the Upper Cook In let, the policy 
and option establishing these priorities 
were regulations which should have been 
adopted pursuant to the provisions of this 
chapter. Kenai Peninsula Fisherman’s 
Coop. Ass'n v. Stato, 628 P.2d 897 (Alaaka
1981).

Applied in Wien A ir Alaska, Inc. v. De­
partment of Revenue, 647 P.2d 1087 
(Alaska 1982); Vincent v. State, Com.
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Fisheries Entry Comm'n, 717 P.2d 391 Cited in Wickersham v. State, Com. 
(Alaska 1986). Fisheries Entry Comm’n, 680 P.2d 850

Quoted in Standard Alaska Prod. Co. v. (Alaska 1984); Matanuska-Susitna Bor-
State, Dep’t of Revenue, Sup. Ct. Op. No. ough v. Hammond, 726 P.2d 166 (Alaska
3425 (File No. S-2445), P.2d (1989). 1986).

Sec. 44.62.650. Short title. This chapter m a y  be cited as the A d­

ministrative Procedure Act. (§ 1 art I (ch 1) ch 143 S L A  1959)

NOTES TO DECISIONS

Applied in Horowitz v. Alaska Bar 1976); Wien A ir Alaska, Inc. v. Depart-
Ass’n, 609 P.2d 39 (Alaska 1980). ment of Revenue, 647 P.2d 1087 (Alaska

Cited in  Pan Am. Petroleum Corp. v. 1982); Wickersham v. State, Com. Fisher-
Shell Oil Co., 455 P.2d 12 (Alaska 1969); ies Entry Comm'n, 680 P.2d 1135 (Alaska
In re Sullivan, 551 P.2d 531 (Alaska 1984).

Chapter 65. Interdepartment and Interagency 
Services.

[Repealed, § 69 ch 106 SLA 1986, as amended by § 27 ch 65
SLA 1987.]

Chapter 66. Review of the Activities of Agencies, 
Boards and Commissions.

Section Section
10. Termination of state boards and 30. Program identification

commissions 50. Legislative oversight
20. Agency programs 60. Existing claims

Cross references. —  For legislative 
findings related to this chapter, see 5 1, 
ch. 142 SLA 1977.

Sec. 44.66.010. Termination of state boards and commissions, 
(a) Boards and. commissions listed in this subsection expire on the 
date set out after each:
(1) Alcoholic Beverage Control Board (AS 04.06.010) —  June 30, 

1990;
(2) [Repealed, 1983 Initiative Proposal No. 2, § 6 .]
(3) Board of Parole (AS 33.16.020) —  June 30, 1993;
(4) Alasua Public Utilities Commission (AS 42.05.010) —  June 30, 

1993;
(5) [Repealed, § 20 ch 110 SLA 1981.]
(6) [Repealed, § 63 ch 21 SLA 1985.]
(7) [Repealed, § 16 ch 161 SLA 1984.]
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