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Intermodal Surface Transportation
Efficiency Act of 1991 Amendments to
23 U.S.C. 131, Control of Outdoor
Advertising

AQENCY: Federal Highway
Administration (FHWA). DOT.

action: Notice.

SUMMARY: On December 18,1991, the
Intermodal Surface Transportation
Efficiency Act of 1991 (ISTEA). Public
Law 102-240,105 Stat. 1914, was 9igned
into law. Section 1046 of the ISTEA
amended 23 U.S.C. 131 which deals with
outdoor advertising control. This notice
describes the impact of section 1046 on
how States can provide for effective
control of outdoor advertising in accord
with regulations previously issued by
the Federal Highway Administration
(FHWA) in 23 CFR 750.705. This
document is being issued to advise
States that the ISTEA may require them
to consider changes in their laws and
administrative practices in order to
remain eligible for full Federal-aid
funding. The ISTEA itself provides no
lead time for the States to come into
compliance with these new provisions.
A discussion of initiatives that will be
considered in evaluating how ‘effective
control” is maintained under the new
requirements is a part of this notice.
Under section 1546. 23 U.S.C. 131 will
continue to apply to the Interstate
System and the Federal-aid primary
system as they existed on )une 1.1991.
and, when designated, all portions of the
approved National Highway System.
The three major amendments made to 23
U.S.C. 131 by section 1046 of ISTEA are:
(1) An amendment prohibiting the
erection of most new signs adjacent to

an Interstate or Federal-aid primary
designated a Scenic Byway under a
State Program: (2) a specific requirement
that illegal signs be removed: and (3) a
provision authorizing for the first lime
the use of Federal-aid highway funding
to purchase signs that do not conform to
outdoor advertising controls.

dates: The ISTEA was signed into law
on December 18.1991. with the
provision of new sections 131(s) and
131(r)(l) of title 23. U.S.C.. effective as of
that date.

FOR FURTHER INFORMATION CONTACT:
Mr. Marlin E. Meese. Chief. Special
Programs and Evaluation Branch. Office
of Right-of-Way. HRW-12. (202) 366-
2017; or Mr. Robert Black. Attorney,
Office of Chief Counsel, HCC-31. (202)
366-1359. Federal Highway
Administration. 400 Seventh Street SW.,
Washington. DC 20590. Office hours are
from 7:30 a.m. to 4 p.m., e.t.. Monday
through Friday, except legal Federal
holidays.

SUPPLEMENTARY information: Section
131 is the implementing authority within
title 23. U.S.C., for the Highway
Beautification Act of 1965. as amended.
The basic principles of outdoor
advertising control are in section 131.
The original Act provided specific
controls on the erection and
maintenance of outdoor advertising
signs and devices along the Interstate
and Federal-aid primary h'thway
systems. The Interstate an,, primary
highway systems comprise only 306.000
miles of the 3.9 million miles of public
roads and streets in the United States.
Therefore, the outdoor advertising
controls apply to less than 8 percent of
the total national public road mileage.
Statutory controls in section 131(c) limit
signs which a State can permit to
directional and official signs, sale or
lease signs, on-premise signs, landmark
3igns. and free coffee signs. In addition,
under section 131(d). States can permit
signs in zoned or unzoned commercial
or industrial ureas adjacent to the
controlled systems. Section 131(d)
provides for an agreement between each
State end the Secretary of
Transportation regarding size, lighting,
and spacing standards of signs in
commercial and industrial areas.

Scenic Byway Prohibition

The ISTEA in section 1046(c) amended
title 23, U.S.C., by adding section 131(s).
The new section limits the erection of
new advertising displays to those
permitted under section 131(c) along
road segments that are designated
Scenic Byways which are on the
Interstate System, the Federal-aid
primary system (as it existed on )ur.e 1,

1991). or on the National Highway
System, when designated. These routes,
collectively, are referred to as the
controlled systems for Highway
Beautification Act purposes. Thus new
signs which would have been permitted
in commercial and industrial areas
under section 131(d) are no longer
permitted on scenic byway portions of
the controlled system.

Based on the 1990 Scenic Byways
Study (U.S. DOT/FHWA Publication
No. PD--91-010. January 1991). all but 15
States have some form of scenic byways
program. About 35.000 miles of roads
had been designated as scenic as of
December 1990, when the study was
conducted. The study projected that
only about 50.000 total miles would be
designated. Of the total projected
mileage, about 50 percent is located on
the Interstate and Federal-aid primary
systems. Almost all of the mileage
already designated as Bcenic along a
controlled highway system is on two
lane roadways. Most scenic byways are
two lane roadways in rural areas where
commercial and industrial areas are
fewer in number. Thus, while the scope
of this new control is limited to only
about 25,000 miles, it complements the
actions already taken by the States in
determining that these routes have
particular scenic importance.

Removal of Illegal Signs

The ISTEA in section 1046(b) also
added section 131(r) to title 23. U.S.C.
This new section requires all owners cf
illegal signs to remove their illegal signs
within 90 days. The section further
states that in the event owners do not
remove their illegal signs, the State, to
exercise effective control, shall remov.i
the signs. The section provides that
States recover removal costs of
unremoved illegal signs from the sign
owner. This cost recovery provision is
not port of "effective control” for
purposes of the sanction provisions of
the Highway Beautification Act (23
U.S.C. 131(h)).

The FHW A recognizes that most
Slates have already caused the removal
of a substantial number of the illegal
signs within their boundaries. Some
States, however, have significant
numbers of illegal signs remaining.
Based on State reports, a total of about
22,000 remaining illegal signs have been
identified. The law gave sign owners
only 90 days from the effective date of
ISTEA on December 18.1991. to remove
their illegal signs. The short period given
to the owners is an indication of the
emphasis to be applied to remove illegal
signs In consideration of the period
granted to the owners, and the specific
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mandate to the States to conclude
removals when the sign owner has not
performed, the FHWA has set a goal of
an additional 90 days through Jure 18,
1992. for the States to act on the removal
of illegal signs as required by 23 U.&C.
131(r)(2). The FHWA recognizes that
State law or procedural Impediments
may have to be overcome before a State
can fully comply with thio objective.
However, considering the short time
frame stated in Lhe legislation for the
removal of illegal signs by the sign
owners, and the specific tie of this
action to effective control requirements.
States must take immediate steps after
March 18.1992, to demonstrate
reasonable progress in meeting the
effective control responsibilities
required by this amendment. Good faith
efforts by a State, including efforts to
seek legislative authority, to comply
with the provisions quickly will be
considered by the FHWA in deciding
how to deal with a failure to achieve
effective control. Cumbersome
administrative or procedural
requirements that do not provide for
prompt removal of illegal signs are not
consistent with the intent of this section.

Funding for Removal of Nonconforming
Signs

A new funding source for outdoor
advertising control wa  rovided in
section 1048(a) of the 1SFEA. By
amending 23 U.S.C. 131(m), highway
trust funds apportioned under 23 U.S.C
104 are now available for the removal of
nonconforming signs (i.e., lawfully
erected signs which do not conform to
the control requirements of section 131
or stricter State laws). In addition, in
section 1007 of the ISTEA, control and
removal of outdoor advertising is
identified a* one of several eligible
"transportation enhancement activities™
under the new Surface Transportation
Program (STP). This major new program
requires that at least 10 percent of
apportioned funds for the program must
be directed toward "transportation
enhancement activities."

Initially, Federal funds for the control
of outdoor advertising came from the
General Fund. Now, funds made
available from the Highway Trust Fund
for highway projects may be used for
outdoor advertising control. This wd]
have a profound impact on the ability
and responsibility of States to remove
outdoor advertising signs. Under section
131(n), the States are not required to
remove nonconforming signs unless
Federal funds are available to
participate in the acquisition costs
associated with their removal, (n the
years immediately following the passage
of the Highway Beautification Act
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considerable sums were made available
to inventory and remove nonconforming
signs. However, funding was never
sufficient to complete the acquisition
process and no General Funds have
been appropriated since 1983.

W ith this amendment made by the
ISTEA, the States should have sufficient
funds to remove nonconforming signs
much more expeditiously. The change in
the funding provided by the ISTEA.
making available significant funds for
the Federal share of just compensation
payments and other control costs, will
enable States to complete the removal of
nonconforming signs in order to
maintain effective control under Section
131(b). The timely removal of
nonconforming outdoor advertising
signs has always been part of "effective
control." Failure to exercise effective
control subjects a State to a 10 percent
reduction of its Federal-aid highway
apportionment pursuant to 28 U.S.C.
131(b).

The FHWA estimates that about
92.000 nonconforming signs remain to be
acquired. Most of these signs have been
in place for over 20 years. Removal has
been delayed, but now with increased
Federal funding available to complete
acquisition activities and ensure
effective control, the law requires
expedient removal.

The ISTEA authorizes $121 billion
overthe n<ixt six years for highway
programs, including tho STP which is a
block grant program designed to fund a
wide range of transportation related
projects. For Fiscal Year (FY) 199?
alone, over $11 billion in Federal-aid
under 23 U.S.C. 104 is being distributed
to the States for highway construction
and maintenance, and other
transportation activities, including
removal of outdoor advertising signs.
The estiir ated tc'.al Federal share of the
coat to acquire the remaining
nonconforming signs is $423 million.
This amount represents just 4 percent of
the total eligible Federal-ala funds
available to the States in FY 1992. Thus,
the FHWA considered requiring States
to remove all nonconforming signs along
controlled highways in the first year
ISTEA funding is available.

However, the FHWA recognizes that
while the ISTEA represents a dramatic
increase in Federal-aid funding, the r.on-
Federal share must come from State or
local sources. Moreover, the impact on
individual States in providing for
immediate removal would vary. For
example. m State with an inventory of
just a few hundred nonconforming signs
would have a more manageable
acquisition task than a State with over
2.000 such signs.

Notices
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In addition, the FHWA recognizes
that other problems might hamper the
immediate removal of all remaining
nonconforming signs. First, many States
have been inactive regarding a sign
acquisition program, and might need to
update their administrative tools and
sign acquisition procedures. Second, we
do not believe that the Congress
intended that the removal of signs take
precedence over all other title 23
projects and programs.

For these reasons, we believe the
ISTEA requires States to begin
immediate removal of nonconforming
signs, and to make reasonable progress
in completing their removal program
expeditiously. The FHWA, however, has
set a two year goal for complete removal
of remaining nonconforming signs. The
FHW A believes that 2 years provides
States with adequate time to remove all
nonconforming signs without unduly
constricting Federally-funded highway
construction and other projects. States
should be prepared to justify any reason
for concluding that this period would
impose an undue hardship on their
priorities and programs.

During the next two years period,
more than $24 billion Federal-aid dollars
can be expected to be made available to
the States for 23 U.S.C. 104 programs
and projects. Considering the number of
nonconforming signs remaining in the
venous States, most States could
conclude their removal program using
less than 2 percent of their 23 U.S.C. 104
funds within the two year period.
Therefore, full acquisition and removal
of the remaining nonconforming signs
over the next two years would seem to
be an achievable goal. By meeting this
goal Slates will have removed all
nonconforming signs on controlled
Federal-aid highways by Decemher 18.
1993.

The elements of removal programs
will necessarily vary from State to State,
and States should confer with the
FHWA ao to how best structure a
removal program. In implementing
temoval programs, the States will have
to review their existing priorities and
formulate programs and processes that
will maintain effective control. The
States may wish to involve interested
parties and affected entities such as
other state and local agencies, sign
owners. environmental groups and the
business community, and establish
priorities for sign removal.

Thr notice provides States and other
interested parties a discussion of
FHWA’s goJit and objectives to assure
effective control is maintained to
achieve the full implementation of the
objectives expressed in the 1985
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Highway Beautification Act aa
amended, and to prevent interruption of
Federal-aid funding. Each Stata should
advise the FHWA by Juno 18,1992, of its
process, program, and timetable to
ensure effective control is achieved and
maintained. The FHWA intend* to
monitor and evaluate each State's
progress in providing for the prompt
removal of illegal and nonconforming
signs on controlled systems.

(23 U.S.C. 315: 49 CFR 1.48)
Issued on: March 2, 1992.
T.O. Larson.
Administrator.
|FR Doc. 92-5287 Filed 3-5-92: 8:45 omj
SUXMQ COOt 4510-JMI

"EPARTMENT OF VETERANS
A "IRS

Cooperative Studies Evaluation
Committee; Meeting

The Department of Veterans Affairs
gives notice under Public Law 92-483
(Federal Advisory Committee Act) as

amended by section 5(c) of Public Law
% -409 that a meeting of the Cooperative
Studies Evaluation Committee will be
held at the Ramada Renaissance Hotel.
999 9th Street NW.. Washington. DC. on
April 28.1992. The session is scheduled
to begin at 7:30 a.m. and end at 8 p.m.
The meeting will be for the purpose of
reviewing the progress of one on-going
cooperative study in immunization in
the prevention of infection, and three
new clinical trials, one in the treatment
of alcoholic cirrhosis, one in diabetes
mellituL. and one in unstable angina.

The Committee advises the Director.
Medical Research Service, through the
Chief of the Cooperative Studies
Program, on the relevance and
feasibility of studies, the adequacy of
the protocols, and the scientific validity
and propriety of technical details,
including protection of human subjects.

The meeting will be open to the public
up to the seating capacity of the room,
from 7:30 a.m. to 8 a.m.. to discuss the
general status of the program. To assure
adequate accommodations, those who
plan to attend should contact Dr. Ping

8169

Huang. Coordinator, Cooperative
Studies Evaluation Committee.
Department of Veterans Affairs.
Washington. DC, (202-535-7154), prior to
April 14.1992.

The meeting will be closed from 8 a.m.
to 8 p.m.. for consideration of specific
proposals in accordance with provisions
set forth in section 10(d) of Public Law
92-483. as amended by section 5(c) of
Public Law 94-409, and 5 U.S.C.
352b(c)(6). During this portion of the
meeting, discussions and
recommendations will deal with
qualifications of personnel conducting
the studies, staff and consultant
critiques of research protocols, and
similar documents, and the medical
records of patients who are study
subjects, the disclosure of which would
constitute a clearly unwarranted
invasion of personal privacy.

Dated: February 28.1992.
By Direction of the Secretary.
Dire* H. Landis,
Committee Management Officer.
[FR Doc. 92-5217 Filed 3-5-02; 8:45 am)
ullmo C00S Mo-0i-a



5750.109

(0> No sign may be permitted which
moves or has any animated or moving
nart.-L
| gfcJo sign may be permitted to be

or maintained uprn trees or
or drawn upon roelcs or other
Kl features.
to sign may be
20 feet In length, width or
or 160 square feet In area. In-
border and trim but excluding
except Class 2 signs not
Jian SO feet from, and advertls-
|lvitles being conducted upon,
property where the sign Is lo-

permitted to

Excluilom.

ftnndards In this part shall not
markers, signs and plaques in
|tton of sites of historical slg-
for the erection of which
ljis are made In an agreement
|r Stale Bnd the Secretary uf
rtatlon. as provided In the Act,
|suct; agreement expressly
or any part of the standards

He-
iSlale regulation*.

mny elect to prohibit signs
permissible under the standards In
this part wilLhout forfeiting Its rights
to any benefits provided for In the act.

Subpart B—National Standards for
Directional and Official Signs

Authority: 23 US.C. 131, 31S. 49 U.S.C.

1851; 49 CFR 1.46(b)
6750.1ti Purpote.

(a) In section 131 of title 23, United
States Code, Congress has declared
that:

(1) The erection and maintenance of
outdoor advertising signs, disf>layg,
and devices In areas adjacent to the
Interstate System and the primary
system should be controlled In order
.to protect Lhe public Investment In
such highways, to promote safety and
recreational value of public travel, and
to preserve natural bcaut>,

(2) Directional and official signs and
notices, which signs and notices shall
Include, but not be limited to, signs
and notices pertaining to natural won-
ders, scenic and historical attractions,

23 OFR Ch. | (4-1-90 Edition)

which are required or authorized by
law, shall conform to national stand-
ards authorized to be promulgated by
the Secretary, which standards shall
conlaln provisions concerning the
lighting, size, number and spacing of
signs, and such other requirements as
may be appropriate to Implement the
section.

(b) The standards In this part a
Issued as provided In Section 131 of
title 23, United Slates Code.

(38 FU 16044, June 30. 1073, as amended at
40 FR 21934, May 20. 1076]

fi760.152 Application.

The following standards apply to di-
rectional and official signs and notices
located within six hundred and sixty
(660) feet of the right-of-way of the
Interstate and Federal-aid primary
systems and to those located beyond
six hundred and sixty (660) feet of the
right-of-way of such systems, outside
of urban areas, visible from Lhe main
traveled way of such systems and
erected with the purpose of their mes-
sage being read from such main trav-
eled way. These standards do not
apply to directional and official signs
erected on the highway right-of-way.

141* .-a 21934, May 20, 1875)

A"60.153 Definition*.

-'or the purpose of this part;

(a) Sign means an outdoor sign,
light, display, device, figure, painting,
drawing, message, placard, poster, bill-
board, or other thing which 1Is de-
signed, Intended, or used to advertise
or Inform, any part of the advertising
or informative contents of which |Is
visible from any place on the main
traveled way of Lhe Interstate or Fed-
eral-ald primary highway.

(b) Main traveled way means the
through traffic lanes of the highway,
exclusive of frontage roads, auxiliary
lanes, and rnmps.

(c) Interstate System means the Na-
tional System of Interstate and De-
fence Highways described In Section
103(d) of title 23. United States Code.

(d) Primary system means the Fed-
eral-ald highway system described In
Section 103(b) of title 23, United
States Code.

Federal Highway Adminlilrallon, DOT

(e) Erect means to construct, build,
raise, assemble, place, affix, attach,
create, paint, draw, or In any other
way bring Into being or establish.

(f) Maintain means to allow to exist.

(g) Scenic area means any area of
particular scenic beauty or historical
significance as determined by the Fed-
eral. State, or local officials having ju-
risdiction thereof, and Includes Inter-
ests In land which have been acquired
for the restoration, preservation, and
enhancementof sccnilc beauty.

(h) Parkland means any publicly
owned land which |Is designated or
used as a public park, recreation area,
wildlife or waterfowl refuge or historic
site.

§750.153

(0) Public utility signs means warn-
ing signs, Informational signs, notices,
or markers which are customarily
erected and maintained by publicly or
privately owned public utilities, os es-
sential to their operations.

(p) Service cluh and religious notices
means Blgns and notices, whose erec-
tion Is authoitznd by law, relating to
meetings of nonprofit service clubs or
charitable associations, or religious
services, whlih signs do not exceed 8
square feet In arra.

(q) Public service signs means signs
located on school bus Btop shelters,
which signs:

(1) Identify the donor,
contributor of said shelters;

(2) Contain public service messages,

sponsor, or

) Federal or State law means a Fed-ypjch shall occupy not less than 60
eral or Slate constltut_lonal provision percent of the area of the sign:
or sLatute, or an ordinance, rule, or

regulation enacted or adopted by a
Stale or Federal agency or a political
subdivision of a Stale pursuant to a
Federal or State constitution or stat-
ute.

(J) Visible means capable of being
seen (whether or not legible) without
visual aid by a person of nonnal visual
acuity.

(k) Freeway means a divided arterial
highway for through traffic with full
control of access.

(1) Rest area means an area or site by Federal,

established and maintained within or
adjacent to the highway right-of-way
by or under public supervision or con-
trol for the convenience of the travel-
ing public.

(m) Directional and official signs
and notices Includes only official signs
and notices, public utility signs, service
club and religious notices, public serv-
ice signs, and directional signs.

(n) O fficial signs and notices means
slgn3 and nolic»3 erected and main-
tained by public officers or public
agencies within their territorial or
zoning Jurisdiction and pursuant to
and In accordance with direction or
authorization contained In Federal,
Stale, or local law for the purposes of
carrying out an official duty or re-
sponsibility. Historical markers au-
thorized by State law and erected by
State or local government agencies or
nonprofit historical societies may be
considered official signs,

(3) Contain no other message;

(4) Are located on schoolbus shelters
which are authorized or approved by
city, county, or State law, regulation,
or ordinance, and at places approved
by the city, county, or State agency
controlling the highway Involved; and

(6) May not exceed 32 square feet
area. Not more than one sign on each
shelter Bhall face In any one direction.

(r) Directional signs means signs
containing directional Information
about public places owned or operated

Stale, or local govern-
ments or their agencies; publicly or
privately owned natural phenomena,

historic, cultural, scientific, education-
al, and religious sites; and areas of nat-
ural scenic beauty or naturally suited
for outdoor recreation, deemed to be
In the Interest of the traveling public.

(s) State means any one of the 60
8lates, the District of Columbia, or
Puerto Rico.

(t) Urban area means an urbanized
area or. In the case of an urbanized
area encompassing more than one
State, that rp«fof the urbanized areas
In each such State, or an urban place
as designated by the Bureau of the
Census having a population of five
thousand o> mure and not within any
urbanized area within boundaries to
be fixed by responsible State and local
officials Ir cooperation with each
other, subje :t to npproval by the Sec-
retary. Buct. boundaries shall, as a
minimum, encompass the entire urban

359

n



§ 750.154

place designated by the Bureau of the
Census.

130 FR 1G044, June 30, 1073. as amended nl
40 FR 21034. May 20. 18751

6 750.154 Standards for directional signs.

The following npply only to direc-
tional signs:

(a) General The follov/ing signs are
prohibited:

(1) Signs advertising activities that
arc lllegal under Federal or Stute laws
or regulations In effect at the location
of those signs or at the location of
those activities.

(2) signs located in such a manner as
lo obscure or otherwise Interfere with
the effectiveness of an official traffic
sign, signal, or device, or ob.Mruct or
Interfere with the driver’s view of ap-
proaching, merging, or |Intersecting
traffic.

(3) Signs which are erected rir main-
tained upon trees or painted or drawn
upon rocks or other natural features.

(4! Obsolete signs.

(5) Signs which are structurally
unsafe or In disrepair.

(6) Signs which move or have any
animated or moving parts.

(7) Signs located In rest areas, park-
lands or scenic areas.

(b) Size. (1) No sign shall exceed the
following limits:

(1) Maximum area—150 square feet.

(I1) Maximum height—20 feel.

(1) Maximum length—20 feet.

(2) AIl dimensions Include border
and tgim futexclude supports.

(0)1_ h n .Slgns may bo Illuminat-
ed. subject to the following:

(1) Signs which contain. Include, or
are Illuminated by any flashing. Inter-
mittent, or moving light or lights are
prohibited.

(2) Signs which are not effectively
shielded so as to prevent beams or
rays of light from being directed at
any portion of the traveled way of an
Interstate or primary highway or
which are of such Intensity or bril-
liance as lo cause glare or to Impair
the vision of the driver of any motor
vehicle, or which otherwise Interfere
with any driver's operation nf a motor
vehicle are prohibited.

(3) NO sign may be so Illuminated ns
lo Interfere with the effectiveness of

23 CFR Ch. | (4-1-90 Edition)

or obscure an official traffic sign,

de(\iii)ceSﬁééiﬁé.al(ll) Each localion of a

directional sign must be approved by
the Stale highway department.

(2) No dlrectlonnl sign mny be locat-
ed within 2,00'J feet of an Interchange,
or Intersection at grade along the
Interstate S.'stem or other freeways
(measured along the Interstate or
freeway from the nearest point of the
beginning or ending of pavement wid-
ening at the exit from or entrance to
the main traveled way).

(3) No directional sign may be locat-
ed within 2,000 feet of a rest area,
parkland, or scenic area.

(4X1) No two directional signs facing

the same direction of travel shall be
spaced less than 1 mile apart;
, (ID Not more than three directional
signs pertaining to the same activity
and facing the same direction of travel
may be erected along a single route ap-
proaching the activity; .

(1) Signs located adjacent Lo the
Interstate System shall be within 75
air miles of the activity; and

(lv) Signs located adjacent to the pri-
mary system shall be within 50 air

the activit

(e) MGSSa ECOHtént The message on
directional 5|gns shall be limited to the
Identification of the attraction or ac-
tivity and directional Information
useful lo the traveler In locating the
attraction, such ns mileage, route
numbers, or exit numbers. Descriptive
words or phrases, nnd pictorial or pho-
tographic representations of the activ-
ity or Its environs are prohibited.

(1) Selection method and criteria. (1)
Privately owned activities or attrac-
tions eligible for directional signing
are limited to the following: natural
phenomena; scenic attractions; histor-
ic, educational, cultural, scientific, and
religious sites; and outdoor recreation-
al areas.

(2) To be eligible, privately owned
attractions or activities" must be na-
tionally or regionally known, and of
outstanding Interest lo the traveling
public.

(3) Each Stale shall develop specific
selection methods and criteria to be
used In determining whether or not an
activity qualifies for this type of sign-
ing. A statement as to selection meth-

Fodaral Highway Administration, DOT

ods and criteria shall be furnished to
the Secretary of Transportation
before the State permits the erection
of any such 6lgns under section 131(c)
of title 23, United Stales Code, and
this part.

6760.155 Stale standard!.

This part due3 not prohibit a State
from establishing and maintaining
standards which are more restrictive
with respect to directional and official
signs and noli aalong the Fedcrnl-ald
highway systems than these national
standards.

(38 F-R 16044. June 20. 1973, ts unended al
40 FR 21034. May 20, 1S76)

Subpart C—[R txrvtd]

Subpart D—Outdoor Advertising (Ac-
quisition of Rights of Sign and
Sign Silo Owners)

Authority: 23 U.B.C. 131 and JIB; 23 CFR
1.32 and 1.48(h).

Bounce 30 FR 27438, July 20. 1074, unleu
otherwlre noted.

6750.301 Purpose.

To prescribe the Federal Highway
Administration (FHW A) policies relat-
ing to Federal participation In the
costs of acquiring the property Inter-
ests necessary for removal of noncon-
forming advertising signs, displays and
devices on the Federal-aid Primary
and Interstate Systems, Including toll
sections on ouch systems, regardless of
whether Federal funds participated In
the construction thereof. This regula-
tion should not be construed to au-
thorize any additional rights In emi-
nent domain not already existing
under State law or under 23 U.S.C.
131(9).

6760.302 Pulley.

(a) .lust compensation shall be paid
for the rights and Interests of the sign
and site owner In those outdoor adver-
tising signs, displays, or devices which
are lawfully existing under Stale law.
In conformance with the terms of 23
u.s.C. 131.

(b)(1) Federol reimbursement will be
made on the basis of 76 percent of Lhe
acquisition, removal and Incidental

§ 750.303

costs legally Incurred or obligated by
the State.

(2) Federal itinds will participate
100 percent of the cobls of removal of
those signs which were «emoved prior
to January 4, '976, by relocation, pur-
suant to the provisions of 23 CFR
1 750.305(a)(2), and which are required
to be removed os a result of the
amendments made to 23 U.S.C. 131 by
the Federal-Ald Highway Amend-
ments of 1D74, P.L. 93-043, section 100,
January 4, 1976. Such signs must have
been relocated -o a legal site, must
have been legally maintained since the
relocation, and must not have been
substantially cnanged, as defined by

the State maintenance standards.
Issued pursuant to 23 CFR
1750.707(b).

(c) Title 11l of the Uniform Reloca-

tion Assistance and Real Property Ac-
quisition Polities Act of 1970 (42
U.8.C. 4061. et seq.) applies except
where complete conformity would
defeat the purposes set forth In 42
U.S.C. 4651. would Impede the expedi-
tious Implementation of the sign re-
moval program or would Increase ad-
ministrative costs out of proportion to
the cost of the |Interests being ac-
quired or extinguished.

(d) Projects for the removal of out-
door edvertlsing signs Including hard-
ship acquisitions should be programed
and authorized In accordance with
normal program procedures for right-
of-way projects.

139 FR 27438. July 29. 1074; 39 FR 30349.
Aug. 22, 1874, as amended at 41 FR 31188.
July 27, 1978)

8760383 Definition!.

(a) S'gn An outdoor sign, light, dis-
play, device, figure, painting, drawing,
message, placard, poster, billboard or
other thing wl ich is designed, Intend-
ed of the ad.ertlslng or Informative
contents of w.ilch Is visible from any
place on the main-traveled way of the
Interstate or 1rimary Systems, wheth-
er the same be permanent or portable
Installa

tio .
e |ICEHS€ rmit, agreement,
contract of ersemén[%? i dgeemer
oral or In writing, by which possession
or use of land or Interests therein |Is
given by the owner or other person to
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another person for a specified pur-
pose.

(c) Leasehold value. The leasehold
value Is the present worth of the dif-
ference between the contractual rent
and the current market rent at the
time of the appraisal.

(d) Illegal sign. One which was erect-
ed and/or maintained In violation of
State law.

(e) Nonconforming sign. One which
wns lawfully erected, but which does
not comply with the provisions of
Stale law or Slate regulations pnssed
at a later dale or which later falls to
comply with State law or State regula-
tions due to changed conditions. llle-
gally erected or maintained signs are

no(:c)nf[gégriﬁ(\)/rcnﬁt Slgrt:se record of the

survey of advertising signs and Junk-
yards compiled by the State highway
department.

(9) Abandoned sign. One In which no
one has an Interest, or as defined by
State law'.

9750.301 Stale policies and procedure*.

The State’s written policies and op-
erating procedures for Implementing
Its sign removal program under Slate
law and complying with 23 U.S.C. 131
and Its proposed time schedule for
sign removal and procedure for report-
ing Its accomplishments shall be sub-
mitted to the FHWA for approval
within BOdays of Lhe date ol this regu-
lation. This statement should be sup-
ported by the State's regulations Im-
plementing Its program. Revisions lo
the State's policies and procedures
shall be submitted to the FHWA for
approval. The sLalement should con-
tain provisions for the review of Its
policies and procedure lo muet chang-
ing conditions, adoption of improved
procedures, and for Inlcrnnl review to
assure compliance. The statement
shall Include as a minimum the follow-
Ing:

(a) Project priorities. The following
order of priorities Is recommended.

(1) Illegal and abandoned signs.

(2) Hardship situations.

(3) Nominal value signs.

(4) Signs In arens which hn\c been
designated os scenic under nuthorlty
of State Inw.

(5) Product advertising on:

23 CFR Cii. | (4-1-90 Edition)

(1) Rural Interstate highway.

(I1) Rural primary highway.

(1) Urban areas.

(6) Nontourlst-orlcnlcd directional
advertising.

(7) Tourist oriented directional ad-

(b) Fogrammg (D A sign removal

project may consist of any group of
proposed sign removals. The signs may
be those belonging lo one company or
those located along a single route. "Il
of the signs In a single county or other
locality, hardship situations, individ-
ually or grouped, such os those Involv-
ing vandalized signs, or all of a sign
owner's signs In a given Stale or area,
or any similar grouping.

(2) A project for sign removal on
other than a Federal-aid primary
route basis e.g., a countywlde project
or a project Involving only signs owned
by one company, should be Identified
as CAF-000BC ), continuing the num -
bering sequence which began with the
sign Inventory project In IBOO.

(3) Where It would not Interfere
with the State'B operations, the State
should program algn removal projects
o} |zedsrupt n of busin

© %Iu&lt rffwew methods—
n OI'mU aS Schedules,
formulas or other methods to sim plify
valuation of signs and sites are recom -
mended for the purpose of minimizing
administrative and legal expenses nec-
essarily Involved In determining Just
compensation by Individual nppralsals
and litigation. They do not purport lo
be a basis for the determination of
Just compensation under eminent

domain,. '
(2) Appl’alSEﬂS W here appropriate,

the State may use Its approved ap-
praisal report forms Including those
for abbreviated or short form apprais-
als. W here a sign or site owner does
not accept the amount computed
under an approved schedule, formula,
or other simplified method, an ap-
praisal shal utilized.

(3) eaSeh(ﬂaS W hen outdoor adver-
tising signs and sign sites Involve p
leasehold value, the State's procedures
should provide for determining value
In the same manner as any other real
estate leasehold that has value lo the
lessee.

ve

3F.9

Federal Highway Administration, DOT

&750.305

(4) Severance damageS The State the estimate. Appraisal rcporLs shall

has the responsibility of Justifying the
recognition of severance damages pur-
suant Lo 23 CFR 710.304(h), and the
law of the State before Federal par-
ticipation will be allowed. Generally,
Federal participation will not be al-
lowed In the payment of severance
damages lo remaining signs, or other
property of &sign company alleged to
be due to the taking ol certain of the
company's signs. Unity of use of the
separate properties, bs required by ap-
plicable principles of eminent domain
law, must be shown to exist before
participation in severance damages
will be allowed. Moreover, the value of
the remaining signs or other real prop-
erty must be diminished by virtue of
the taking of such signs. Payments for
severance damages to economic plants
or loss of business profits are not com-
pensable. Severance damage caseH
must be submitted to the FHWA for
prior concurrence, together with com -
plete legal and appraisal Justification
for payment of these damages. To
assist the FHW A In Its evaluation, the
following data will accompany any
submission regarding severance:

(I) One copy of each appraisal In
which this was analyzed. One copy of
the State's review appraiser analysis
and determination of market value.

(1) A plan or map showing the loca-
tion of each sign.

(I11) An opinion by the State high-
way department's chief legal officer
that severance is appropriate In ac-
cordance with Stale law together with
a legal opinion that. In the Instant
cose, the damages constitute severance
as opposed to consequential damage as
a matter of law. The opinion shall in-
clude a determination, and the basis
therefor, that the specific taking of
Borne of an outdoor advertiser's signs
constitutes a distinct economic unit,
and that unity of use of the separate
properties In conlorm ity with applica-
ble principles of eminent domain law
had been satisfactorily established. A
legal memorandum must be furnished
citing and discussing cases and other
authorities supporting the State's po-
sition

timates of value shall be reviewed by a
person other than the one who made

) Review of value estimates. au es-

be reviewed and approved prior to Ini-
tiation of negotiations. All other esti-
mates shall be reviewed beiore the
agreement becomeg final.

(d) Nominal Vaﬂue plan. (1) This
plan may provide for the removal
costs of eligible nominal value signs
and for payments up tc $250 for each
nonconforming sign, and up to $100
for each nonconforming sign site.

(2) The State's procedures may pro-
vide for negotiations for sign sites and
sign removals to be accomplished si-
multaneously without prior review.

(3) Releases cr agreements executed
by the sign and/or site ov/ner should
Include the Identification of the sign,
statement cl ownership, price to be
paid, interest acquired, and removal
rights.

(4) It Is not expecled that salvage
value will be a consideration In most
acquisitions; however, the State's pro-
cedures may provide that the sign may
be turned over to the sign owner, site
owner, contractor, or individual as all
or a part of the consideration for Its
removal, without any project credits.

(5) Programing and authorizations
will be in ecco d with 4750.308 of this
regulation. A detailed estimate of
value of each Individual sign Is not
necessary. Th.; project may be pro-
gram and authorized as one project.

(e) | removal The State’s proce-
dural statement should Include provi-
sion lor.

(1) Owner retent ion,

(2) Salvage value.

(3) State removal.

I3B FR 27436. July !B 1974; 42 FU 30835.
June )7, 1977. os ai.ended at 60 FR 34093.
Aus. 2]. 1B85J

B760.305 Federal participation.

(a) Federal funds may participate In:

(1) Payments made to a sign owner
for his right, title end Interest In a
sign, and where applicable, Ills lease-
hold value In &sign site, and to a site
owner for his right and Interest In a
site, which Is hla right to erect and
maintain the existing nonconforming
sign on such Bite.

(2) The cost of relocating a sign to
the extent of the cost to acquire the
sign, less salvage value If any.
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13) A duplicate pnyment for lhe site
owner's InLerest of $2,500 or less be-
cause of a bona fide error In owner-
ship, provided Lhe Btate has followed
Its title search procedures as set forth
In Its policy nnd procedure subm ission.

(4) The cost of removal of signs, par-
tially completed sign structures, sup-
porting poles, abandoned signs and
those which are Illegal under State
Inw within the controlled ureas, pro-
vided such costs are Incurred In ac-
cordance with Stale law. Reinovnl nmy
be by Stale personnel on a force ac-
count bBsls or by contract. Documen-
tation for Federal participation In
such removal projects should be In
accord with the Slate's normal force
account and contractual reimburse-
ment procedures. The State should
maintain a record of the number of
signs removed. These data should be
retained In project records and report-
ed on the periodic report required
under {750.308 of this regulation.

(5) Signs materially damaged by van-
dals. Federal funds shall be limited to
the Federal pro-rata snare of Lhe fair
market vnlue of the sign Immediately
before the vandalism occurred minus
the estimated cost of repairing and
reerecling the sign. If the State choos-
es, It may use Its FHWA approved
nomlin-.I value plan procedure to ac-
quire these signs.

(0) The cost of acquiring and remov-

ing completed sign structures which
have been blank or painted out
beyond the period of time established
by the State for normal maintenance
and change of message, provided Lhe
sign owner can establish that his non-
conforming use was not abandoned or
discontinued, and provided such costs
are Incurred In accordance with State
law, or regulation. The evidence con-
sidered by the Stale as acceptable for
establishing or showing that the non-
conforming use has noL been aban-
doned or voluntarily discontinued
shall be set forth in the Stnle'o policy
and procedures.

(7) In the event a sign wits om itted
In the 10(16 Inventory, and the State
supporLs a determination that the sign
was In existence prior to October 22,
1085, the cosLs are eligible f'r Federal
participation.

23 OFR Ch. 1(4-1-90 Edition)

(b) Federal funds may not partici-

pate In:

(1) Cost of Lille certificates, title In-
surance, title opinion or similar evi-
dence or proof of title In connection
with Lhe acquisition of a landowner’s
right lo crcct and maintain a sign or
signs when the amount of payment to
the landowner for his Interest Is $2,600
or less, unless required by SLnte law.
However. Federal funds may partici-
pate In the costs of securing some
lesser evidence or proof of title such as
searches and Investigations by State
highway department personnel lo the
extent necessary to determine owner-
ship, affidavit of ownership by the
owner, bill of sale, etc. The State's pro-
cedure for determining evidence of
title should be set forth In the Stale’s
policy and procedure subm ission.

(2) Payments to a sign owner where
the sign was erected without permis-
sion of the property owner unless the
sign owner can establish his legal right
to erect and maintain the sign. Howev-
er. such signs may be removed by
Stale personnel on a force account
basis or by contract with Federal par-
ticipation except where the sign owner
reimburses the State for removal.

(3) Acquisition costs pnid for aban-
doned or |lllegal signs, potential sign
sites, or signs which were bull*, during
a period of time which makes them In-
eligible for compensation wunder 23
U.S.C. 131, or for rights In sites on
which signs have been abandoned or
Illegally erected by a sign owner.

(4) The acquisition cost of support-
ing poles or parllally completed sign
structures In nonconforming areas
which do not have advertising or In-
formative content thereon unless the
owner can show to the State's satisfac-
tion he has not abandoned the struc-
ture. When the State has determined
the sign structure has not been aban-
doned, Federal funds will participate
in Uie acquisition of the structure,
provided the cost are Incurred In ac-
cordance with State law.

6760.306 Documentation for Federal par-
ticipation.

The following Information concern-
ing each sign must be available In the

3C4
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State's flies to be eligible for Federal

particiation. .

() Payfent to sign owner. ) a
photograph of the sign In place. Ex-
ceptions may be made In cases where
In one transaction the Btate liaa ac-
quired a number of acompany'snomi-
nal vnlue signs similar In size, condi-
tion and shape. In such cases, only a
sample of representative photographs
need be provided to document the
type and condition of the signs.

(2) Evidence showing the Blgn was
nonconforming os of the date of
taking.

(3) value documentation and proof
of obligation of funds.

(4) Satisfactory Indication of owne:-
shlp of the sign and compensable in-
terest therein (e.g., lease or other
agreement with the property owner,
or an affidavit, certification, or other
such evidence of ownership).

(5) Evidence that the oign falls
within one of the three categories
shown 1In | 750.302 of this regulation.
The specific category should be Identi-
fied.

(6) Evidence that the right, tllle, or
Interest pertaining to the sign has
passed to the State, or that the sign

"oy PAYmERt to the tile owner. ()

Evidence that an agreement has been
reached belween the State and owner.

(2) value documentation and proof
of obligation of funds.

(3) Satisfactory Indication of owner-
ship or compensable InLerest.

(c) In those cases where Federal
funds participate In 100 percent of the
cost of removal, the State file shall,
contain the records of the relocation
made prior lo January 4. 1075.

[36 FR 27436, July 26. 1674, as amended at
41 FR3M8B. July 27. 10761

6 750.307 FIIWA project approval.

Authorization to proceed with acqui-
sitions on a sign removal project shall
not be Issued until such Ume as the
State has submitted to FHW A the fol-
lowing:

(a) A general description of the proj-
ect.

(b) The total number of signs to be
acquired.

(c) The Lolal estimated cost of the
sign removal project, including a

§750.503

breakdown of incidental, acquisition
and removal :.t»Gtu.

6 760.308 Reports.

Periodic reports on.ilte acquisitions
and actual sign removals shall be sub-
mitted on FHWA Form 1424 and as
prescribed.’

(36 FR 27436, July 26, 1074. us amended at
41 FR 6321, Mar. 4. 1076)

Subpart E—Signs Eraripl From
Removal In Defined Aroas

Airnionirr: 23 U.S.C. 131 and 315, 48 CFR
1.48. 23 CFR 1.32.

Bounce 41 FR 45827, Oct. 18. 1676. unless
otherwise noted.

6 760.601 Puipoie.

Thl9 subpart sets forth the proce-
dures pursuant to which n State may.
If It desires, seek an exemption from
the acquisition requirements of 23
U.S.C. 131 for signs giving directional
information about goods and services
In the Interest of the traveling public
In defined areas which would suffer
substantial eronomlc hardship If such
signs were removed. This exemption
may be granted pursuant to the provi-
sions of 23 U..-1.C. 131(0).

6 760.602 Applicability.

The provisions of this subpart apply
to signs adjacent to the Interstate and
primary systems which are required lo
be controlled under 23 U.S.C. 131.

0750.603 Exemption*.

(a) The Federal Highway Admini

tration (FHW A) may approve a State's
request lo exempt certain noncon-
forming signs, displays, and devices
(hereinafter called signs) within a de-
fined area from being acquired under
the provislors of 23 U.S.C. 131 upon a
showing that removal would work a
substantial economic hardship
throughout hat area. A defined area
Is an area with clearly established geo-
graphical boundaries defined by the
State which the Slate can evaluate as
an economic entity. Neither the Slates

1 Forms are m viable at FILZIWA Division
OUices located In each Elate.
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nor FHWA shBIl rely on Individual
claims of economic hardship. Exempt-
ed signs must:

(1) Have been lawfully erected prior
to May 6, 1070, and must continue Lo
be lawfully maintained.

(2) Continue to provide the direc-
tional Information to goods and serv-
ices offered at the same enterprise In
the defined area In the Interest of the
traveling public Lhat was provided on
May 6. 1070. Repair and maintenance
of these signs shall conform with the
Slate's approved maintenance stand-
ards as required by Subpart G of this
part.

(b) To obtain the exemption permit-
led by 23 U.S.C. 131(0), Liu Stale shall
establish:

(1) ILs requirements for the direc-
tional content of signs to qualify the
signs as directional signs to goods and
services In the defined area.

(2) A method of economic analysis
clearly showing that the removal of
signs would work a substantial eco-
nomic hardship throughout the de-
fined area.

(c) In support of ILs request for ex-
emption, the Stale shall subm it to the
FHWA:

(1) ILs requirements and method (see
5750.503(b)).

(2) The limits of the defined arca(s)
requested for exemption, a listing of
signs to be exempted, thrir location,
and the name of the enteiprise adver-
tised on May b, 1076.

(3) The application of the require-
ments and method to the defined
areas, demonstrating that the signs
provide directional Information to
goods Bnd services of Interest to the
traveling public In the defined area,
and that removal would work a sub-
stantial economic hardship In the de-
fined area(a).

(4) A statement lhat signs In the de-
fined area(s) not meeting the exemp-
tion requirements will be removed In
accordance with Stale law.

(5) A statement lhat the defined
nrea will be reviewed and evaluated at
least every three (3) years to deter-
mine If an exemption Is still warrant-
ed.

id) The FHWA, upon receipt or a
Stote's request for exemption, shall
prior to approval:

23 CFR Ch. | (4-1-90 Edition)

(1) Review the State's requirements
and methods for compliance with the
provisions of 23 U.S.C. 131 and Lhls
subpart

(2) Review the Slate's request and
the proposed exempted area for com-
pliance v/Ith Slate requirements nnd
methods.

(e) Nothing herein slu> rohlblt the
Stale from acquiring signs In the de-
fined area at the request of the sign
owner.

(f) Nothing herein shall prohlblIL the
State from Imposing or maintaining
stricter requirements.

5ubpUTEFr-{-Reserved 1

S'ibport G—Outdoor Advertising
Control

Authority: 23 U.S.C. 131 and 315: 49 CFR
1.48.

Source 40 FR 42844, Sept. 18, 1975.
unless otherwise noted.

0760.701

This subpart prescribes the Federal
Highway Administration (FHWA)
policies and requirements relating to
the effective control of outdoor adver-
tising undei~23 UJ5-C..131. The pur-
pose of these policies and require-
ments Is to assure Lhat there Is effec-
tive State control of outdoor advertis-
ing In areas adjacent to Interstate and
Federal-aid primary highways. Noth-
ing In this subpart shall be construed
to prevent a Slate from establishing
more stringent outdoor advertising
control requirements along Interstate
and Primary Systems than provided
herein.

Purpose.

8750.702 Applicability.

The provisions of this subpart are
applicable to all areas adjacent to the
Federal-aid Interstate and Primary
Systems. Including toll sections there-
of, except tha' within urban areas,
these provisions apply only within 660
feet of the nearest edge of the right-
of-way. These provisions apply regard-
less of whether Federal funds partici-
pated In the costs of such highways.
The provisions of Lhls subpart do not
apply to the Federal-ald Secondary or
Urban Highway SysLem. —

366
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6760.703 Definitions.

The terms as used In this subpart
are defined os follows:

(a) Commercial and Industrial zones
arc those districts established by the
"onlng authorities as being most ap-
propriate for commerce, Industry, or
trade, regardless of how labeled. They
are commonly categorized as commer-
cial, Industrial, business, manufactur-
ing, highway service or highway busi-
ness (when these latter arc Intended
for highway-oriented business), retail,
trade, warehouse, and similar classifi-
cations.

(b) Erect means to construct, build,
raise, assemble, place, affix, attach,
create, paint, draw, or In any olher
way bring Into being or establish.

(c) Federal-ald Primary Highway
means any hlehway on the system des-
ignated pursuant to 23 U.S.C. 103(b).

(d) Interstate Highway means any
highway on the system defined in and
designated, pursuant to 23 U.S.C.
103(e).

(e) Illegal sign means one which was
erected or maintained In violation of
State law or local law or ordinance.

(f) Lease means an agreement, li-
cense. permit, or easement, oral or In
writing, by which possession or use of
land or Interests therein is given for a
specified purpose, and which Is a valid
contract under the laws or a Stale.

(g) M aintain means to allow to exist.

(h) Main-traveled way .means the
traveled way of a highway on which
through traffic Is carried. In the case
of a divided highway, the traveled way
of each of the separate roadways for
traffic In opposite directions is a main-
traveled way. It does not include such
facilities as frontage roads, turning
roadways, ur parking areas.

() Sign, display or device, herei
after referred to as "sign,” means an
outdoor advertising sign, light, display,
device, figure, painting, drawing, mes-
sage, placard, poster, billboard, or
other thing which Is designed. Intend-
ed. or used to advertise or Inform, any
part of Lhe advertising or Informative
contents of which Is visible from any
place on the maln-travelcd way of Lhe
Interstate or Primary Systems, wheth-
er the same be permnnent or portable
Installation.

mm mm-
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(J) State law means a Stale constitu-
tional provision or statute, or an ordi-
nance, rule or regulation, enacted or
adopted by a Stale.

(k) Unzoned area means an area
where there Is no zoning In effect. H
does not Include areas which have a
rural zoning classification or land uses
established by zoning variances or spe-
clal exceptions.

(1) Unzoned commercial or Industrial
areas are unroiied areas actually used
for commercial or Industrial purposes
ns defined In the agreements made be-
tween the 8f.rel.ary, U.S. Department
of Transportation (Secretary), and
each State pursuant to 23 U.S.C.
131(d).

(m) Urban area Is as defined In 23
U.S.C. 101(a).

(n) Visible means capable of being
seen, wehter ui not readable, without
visual aid by a person of normal visual
acuity.

6 760.704 Statutory requirement*,

(a) 23 U.S.C. 131 provides that signs

adjacent to the Interstate and Feder-
al-aid Primary Systems which are visi-
ble from the main-traveled way nnd
within 660 feet of the nearest edge of
the right-of-way, and those additional
signs beyond 660 feet outside of urbnn
areas which are visible from the main-
traveled way and erected with the pur-
pose of their message being read from
such maln-traveled way, shall be limit-
ed to the following:

(1) Directional and official signs and
notice which shall conform lo national
standards promulgated by.the Secre-
tary In Subpart B, Part 750, Chapter 1.
23 CFR, National Standards for Direc-
tional and O f'lclal Signs;

(2) Signs advertising the sale or lease
of property upon which they are locat-
ed;

(3) Signs p.-vertislng activities con-
ducted on thr pioperly on which the)
are located;

(4) Signs within 600 feet of the near
est edge of the right-of-way within
areas adjacent to the Interstate and
Federal-ald Primary Systems which
are zoned Industrial or commercial
under the authority of State law;

(5) Signs within 0G0 feet of the near
est edge of the right-of-way within
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ureas ndjncenl lo Ilie Inlerslalc and
Federal-ald Primary Systems which
are unzoned commercial or Industrial
areas, which areas are determined by
agreement between the Stale and the
Secretary; nnd

23 OFR Ch. | (4-1-90 Edition)

Interstate or primary highway, cxccpL
where State law makes such crllcria
unnecessary. Where a sign is erected
with the purpose of ILs message being
read from two or more highways, one
or more o* which Is a controlled high-

(0) Signs lawfully In existence on Oc-way, the more stringent of applicable

tober 22, 1065, which are determined
to be landmark slcns.

control requirements will apply;

(h) Develop laws, regulations, and

(b) 23 U.S.C. 131(d) provides that procedures to accomplish the require-

signs In {750.704(a) (4) and (6) must
comply with size, lighting, and spacing
requirements, to be determined by
agreement between the State and the
Secretary.

(c> 23 U.S.C. 131 does not permit
signs to be located within zoned or un-
zoned commercial or Industrial areas
beyond 660 feet of Lhe right-of-way ad-
JaccnL lo the Interstate or Federal-ald
Primary System, outside of urban
areas.

(d) 23 U.S.C. 131 provides that signs

not permitted under {750.704 of this
regulation must be removed by the
State.

8750.705 Efferlhe control.

In order to provide effective control
of outdoor advertising, the Stale must;

(a) Prohibit Lhe erection of new
signs other than those which fall
under | 750.704(a)(1) through (6);

(b) Assure that signs erected under
{750.704(a)(4) and (5) comply, at a
minimum, with size, lighting, and
spacing criteria contained In the agree-
ment between the Secretary and the
Slate;

(c) Assure that slgn3 orecled under
{750.704(a)(1) comply with the na-
tional standards contained In Subpart
B, Part 750, Chapter I. 23 CFR;

(d> Remove illegal signs expeditious-
ly;
y<e) Remove nonconforming signs
with Just compensation within the
time period set by 23 U.S.C. 131 (Sub-
part D, Part 750, Chapter I, 23 CFR,
sets forth policies for the acquisition
and compensation for such signs);

(f) Assure that signs erected under
5750.704(a)(6) comply with {750.710,
landmark Signs, If landmnrk signs are
allowed;

<g> Establish criteria for determining
which signs have been erected with
the purpose of their message being
read from the main-traveled way of on

ments of this subpart;

n Establish enforcement procedures

sufficient lo discover Illegally erected
or maintained signs shortly after such
occurrence and cause their prompt re-
moval; and

(J) Submit regulations and enforce-
ment procedures to FHWA for approv-
al.

MO FR 42844. Sept. 16, 1975; 40 FR 49777,
Oct. 24. 1B7S)

fi 760.706 Sign control In xuned and un-
xunttl commercial and industrial areas.

The following requirements appiy Lo
signs located In zoned and unzoned
commercial and Industrial areas
within 660 feet of the nearest edge of
the right-of-way adJacenL to the Inter-
state and Federal-ald primary high-
ways.

(a) The State by law or regulation
shall, in conformity with ILs agree-
ment with the Secretary, set criteria
for size, lighting, and spacing or out-
door advertising signs located In com-
mercial or Industrial zoned or unzoned
areas, as defined In the agreement, ad-
jacent to Interstate and Federal-ald
primary highways. If the agreement
between the Secretary nnd the State
includes a grandfather clause, the cri-
teria for size, lighting, and spacing will
govern only those slens erected subse-
quent to the date specified In the
agreement. The States may adopt
more restrictive criteria than are pres-
ently conLatned In agreements with
the Secretary.

(b) Agreement criteria which perm it
multiple sign structures to be consid-
ered as one sign for spacing purposes
must limit multiple sign structures to
signs which are physically contiguous,
or connected by the same structure or
cross-bracing, or located riot more
than 15 feet apart at their nearest

Federal Highway Admlnlitralion, DOT

point In the case of back-to-back or
"V" type signs.

(c) W here the agreement and State
law permits control by local zoning au-
thorities, these controls may govern In
lieu of the size, lighting, and spacing
controls set forth In the agreement,
subject to the following:

(1) The local zoning authority's con-
trols must Include the regulation of
size, of lighting and of spacing of out-
door advertising signs, In all commer-
cial and Industrial zones.

(2) The regulations established by
local zoning aulLhorlty may be cither
more restrictive or less restrictive than
the criteria contained In the agree-
ment, unless Slate law or regulations
require equivalent or more restrictive
local controls.

(3) If the zoning authority has been
delegated, extraterritorial. Jurisdiction
under State law, and exercises control
of outdoor advertising In commercial
and Industrial zones within Lhls extra-
territorial Jurisdiction, control by the
zoning aulLhorlty may be accepted In
lieu of agreement controls In such
areas.

(4) The State shall notify the FHWA
in writing of those zoning Jurisdictions
wherein local control applies. It will
not be necessary to furnish a copy of
the zoning ordinance. The Stale shall
periodically assure Itself that the size,
lighting, and spacing control provi-
sions of zoning ordinances accepted
under this secLlon are actually being
enforced by the local authorities.

<5) Nothing contained herein shall
ielleve the State of the responsibility
of limiting signs within controlled
areas to commercial and Industrial
zones.

0760.707 Nonconforming »lgn».

(a) General. The provisions of
1750.707 apply to nonconforming
signs which must be removed under
State laws nnd regulations Implement-
ing 23 U.S.C. 131. These provisions
also apply to nonconforming signs lo-
cated In commercial and Industrial
areas within 660 feet of the nearest
edge of the right-of-way which come
under Iht so-called grandfather clause
contained In Slate-Federal agree-
ments. These provisions do not apply

tj 750.707

lo conforming signs regardless of
when or where they are erected.

(b) Nonconforming signs. A noncon-
forming sign Is a sign which was law-
fully erected but does not comply with
the provisions of Stale law or State
regulations passed at a later date or
later falls to comply with State law or
State regulations due to changed con-
ditions. Changed conditions Include,
for example, signs lawfully In exist-
ence In commercial areas which bl a
later dale become noncommercial, or
signs lawfully erected on a secondary
hlghwny later classified as a primary
highway.

(¢) Qrandjathsr clause. At the
option of th»* State, the agreement
may contain a grandfather clause
under which criteria relative lo size,
lighting, and spacing of signs In zoned
and unzoned commercial and Industri-
al areas within 660 feet of the nearest
edge of the right-of-way apply only to
new signs to be erected after the date
specified In the agreement. Any sign
lawfully in echience In a commercial
or Industrial area on such date may
remain even (hough It may not comply
with the size, lighting, or spacing crite-
ria. This clause only allows an Individ
ual sign at Ks particular location for
the duration of its normal life subject
to customary maintenance. Preexist-
ing signs covered by a grandfather
clause, which do not comply with Lhe
agreement criteria have the status of
nonconforming signs.

(d) Maintenance and continuance.
In order to maintain and continue a
nonconforming sign, Lhe following
conditions apply:

(1) The sign must have been actually
in existence at the time the applicable
State law or regulations became eflec
tlve as distinguished from a contem-
plated use such as a lease or agree
ment with the property owner. There
are two exceptions to aclual existence
as follows:

n W here a permit or similar specific
State governmental action was grant
ed for the construction of a sign prloi
to the effective date of the Stale lav
or regulations and the sign owiici
acted In good faith and expended sum.
In reliance thereon. This cxceplloi
shall not apply In Instances wher
large numbe ~ of permits were applle.
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(or end Issued to a single sign owner,

23 CFR Cft. | (4-1-90 Edition)

ment or discontinuance. Similarly, a

obviously In anticipation of the pas- sign damaged In excess of a certain
sage of a State control law. percentage of Its replacement cost
() W here the Stale outdoor adver-may be consli .'red destroyed.

tising control law or the Federal-State
agreement provides that sgns In com -
mercial and Industrial areas may be
erected within six (6) months after Lhe
effective dale of the law or agreement
provided a lease daLcd prior to such ef-
fective date was filed with the Stale
and recorded within Lhlrty (30) days
following such effective date.

(2) There must be existing property
rights In the sign affected by the State
law or regulations. For example, paper
signs nailed to trees, abandoned signs
and the like are not protected.

(3) The sign may be sold, leased, or
otherwise transferred without affect-
ing Its status, but Its location may not
be changed. A nonconforming sign re-
moved as a result of a right-of-way
taking or for any other reason may be
relocated to a conforming area but

cannot be reestablished at a new loca-
tion os a nonconforming use.
(4) Toe sign must have been lawful

on the effective date of the State law
or regulations, and must continue to
be law fully maintained.

(5) The sign must remain substan-
tially the same as It was on the effec-
tive date of Lhe State law or regula-
tions. Reasonable repair and mainte-
nance of the sign. Including a change
of advertising message. Isnot a change
which would terminate nonconform -
ing rights. Each Stale shall develop Its
own criteria to determine when cus-
tomary maintenance ceases and a sub-

stantial change has occurred which
would tcrinlnalLc nonconforming
rights.
(8)

It Is not destroyed, abande.n :d, or dis-
continued. If permitted bv Stale law
and rccrecled In kind, exception may
be made for signs destroyed due to
vandalism and other criminal or tor-
tious acts.

O] Each slate shall
to define destruction, abandonment
and discontinuance. Th-*sc criteria
may provide that a sign which for a
designated period of time hns obsolete
advertising matter or Iswithout adver-
tising matter or Is In need of substan-
tial repair may constitute abandon-

develop criteria

(U] W here an ex'sllng nonconform -
ing sign ceases to display advertising
m atter, a reasonable period of time to
replace advertising content must be es-
tablished by each State. Where new
content lo not put on a structure
within Lhe established period, the use
of the structure as a nonconforming
outdoor advertising sign Is terminated
and shall constitute an abandonment
or discontinuance. W here a Stale es-
tablishes a period of more than one (1)
year as a reasonable period for change
of message, it shall Justify that period
as a customary enforcement practice
within the State. This established
period may be waived for an Involun-
tary discontinuance such bs Lhe clos-
ing of a highway for repair In front of
the sign,, = .

() JUSt COMPENsation. tne states
are required to pay Just compensation
for the removal of nonconforming law-
fully existing signs in accordance with
the terms of 23 U.S.C. 131 and the pro-
visions of Subpart D, Part 150. Chap-
ter I, 23 CFR. The conditions which
establish a right to maintain a noncon-
forming sign and therefore the right
lo compensation must pertain at the
time Itis acquired or removed.

B150.708 Acceptance of atole zoning.

(a) 23 U.S.C. 131(d) provide that
signs "may be erected and maintained
within 660 feel of the nearest edge of
the right-of-way within areas
which are zoned Industrial or commer-
cial under authority of Slate law."

The sign may continue ns lone asSection 131(d) further provides. "Thel

Stales shall have full authority under
their own zoning laws to zone areas
for commercial or Industrial purposes,
and the actions of the States In this
regard will be ncccpted for the pur-
poses of this Acl.” [Q

<b) State and local zoning actions
must be taken pursuant to the Stale’s
zoning enabling statute or constitu-
tional authority and |In accordance
therewith. Action which Is not a part
of comprehensive zoning and is cre-
ated primarily to permit outdoor ad-
vertising structures, Is not recognized

m

an et . an
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as zoning for outdoor advertising con-
trol purposes.
(c) W here u unit of government has

not zoned In accordance with statuto-
ry authority or 13 not authorized to
zone, the definition of an unzoned
commercial or Industrial area In the
State-Federal agreement will apply
within that pollLlcal subdivision or
area.

(d> A zone In which limited commer-
cial or Industrial activities are perm it-
ted as an Incident to other primary
land uses Is noL considered to be a
commercial or industrial zone for out-
door advertising control purposes.

0760.709 On-properly or on-premlze ad-

vertizing.

(a) A sign which consists solely of
the name of the establishment or
which Identifies the establishment’s

principal or accessory products or serv-
ices offered on the property Is an on-
property sign.

(b) When a sign consists principally
of brand name or trade name advertis-
ing and the product or service adver-
tised Isonly Incidental to the principal
activity, or If It brings rental Income lo
the property owner. It shall be consid-
ered the business of outdoor advertis-
ing and not an onproperty sign.

(c) A sale or lease sign which also ad-
vertises any product or service not
conducted upon and unrelated to the
business or selling or leasing the land
on which the sign Is located Is not an
on property sign.

(d) Signs are exempt from control
under 23 U.S.C. 131 If they solely ad-
vertise the sale or lease of property on

which lhey are located or advertise ac-
tivities conducted on the property on
which they are located. These signs

are subject to regulation (Subparl A,
Part 750, Chapter I. 23 CFR) In those
States which have executed a bonus
agreement. 23 U.S.C. 131(J). State laws
or regulations shall contain criteria
for determining exemptions. These cri-
teria may Include:

(1)A property test for determining
whether a sign Is located on the same
property as the activity or property
advertised, and

(2) A purpose test for determining
whether a sign has as Its sole purpose
the Identification of the activity locat-

obc -

§750.712

ed on the property or Its products or
services, or the sale or lease of the
property on which the sign Is located.
(3) The criteria must be sufficiently
specific Lo curb attempts to Improper-
ly qualify outdoor advertising as "on*
property™ signs, such as signs on
narrow strips of land contiguous lo
Lhe advertised activity when Lhe pur-
pose Is clearly to circumvent 23 U.S.C.
131.

6760.710 Landmark ilgni.

(a) 23 U.S.C. 131(c) permits the ex-
istence of signs lawfully In existence
on October 22, 1665, determined by
Lhe State, subject to the approval of
the Secretary, to be landmark signs,
Including signs on farm structures or
natural surfaces, of historic or artistic
significance, the preservation of which

Is consistent with the purpose of 23

U.S.C. 131.
(b) SLates electing to permit land-
mark signs under 23 U.S.C. 131(c)

shall submit a nne-time list to the Fed-
eral Highway Administration for ap-
proval. The He* should Identify each
sign os being In the original 1966 In-
ventory. In the event a sign was om it-
ted In the 1960 Inventory, the State
may submit other evidence to support
a determination that the sign was In
existence on October 22, 1965.

(c) Reasonable maintenance, repair,

and restoration of a landmark sign is
permitted. Substantial change In size,
lighting, or message content will ter-

minate ILsexempt status.

B760.711 Slruelnr«-v which have never dis-
played adver.Irmg material. m

Structures, including poles, which
have never dlsplnyed advertising or In-
formative conient are subject to con-
trol or removi | when advertising con-
tent visible from the main-traveled
way is added t.r affixed. W hen this Is
done, an "outdoor advertising sign”
has then been I'rectcd which musL
comply with the State law In effect on
lhat date.

6760.712 Reclashti'.atlon of ilgns

Any sign lawfully erected after llie
effective date of a State outdoor ad-
vertising control law which Is reclassi-
fied from legal-conformlIng to noncon-

371



§750.713

forming and subject Lo removal under
revised State statutes or regulations
and policy pursuant to this regulation
Is eligible for Federal participation in
Just com pensation payments and other
eligible costs.

0750.71.1 llonuH provision*.

23 U.S.C. 131(J>specifically provides
that any State which had entered Into
a bonus agreement before June 30,
1005, will be entitled to rei rain eligible
lo receive bonus paymerLs provided it
continues to carry out ILt bonus agree-
ment. Bonus States are not exempt
from the other provisions of 23 U.S.C.
131. If a State elects to comply with
both programs, It must extend con-
trols to the Primary System, and con-
tinue to carry out Its bonus agreement
along the Interstate System except
where 23 U.S.C. 131, as amended, Im-
poses more stringent requirements.

PART 751—JUNKYARD CONTROL
AND ACQUISITION

See.

751.1 Purpose.

151.3 Applicability,

751.5 Policy.

751.7 Definitions.

751.C Effective control,

751.11 Nonconforming Junkyards.

761.13 Control measures.

751.16 Just compensation.

751.17 Federal participation.

751.19 Documentation lor Federal partici-
pation.

751.21 Relocation assistance.

751.23 Concurrent Junkyard control and
rlgbl-ol-way projects.

161.25 Programming and authorization.

Authority: 23 U.S.C. 136 and 316, 42
US.C. 4321-4347 and 4601-4055, 23 CFR
1.32, 40 CFR 1.48, unless otherwise noted.

Source 40 FR 8SS1, Feb. 28. 1975, unless
otherwise noted.

§751.1 Purpose.

Pursuant to 23 U.S.C. 130, this part
prescribes Federal Highway Adminis-
tration (FHW A] policies and proce-
dures relating to the exercise of effec-
tive control by the States of Junkyards
In areas adjacent to the Interstate and
Federal-ald primary systems. Nothing
In this pnrt shall be construed to pre-
vent a State from establishing more

~ H H - H f-81~-

23 CFR Ch. | (4-1-90 Edition)

stringent Junkyard control
ments than provided herein.

(40 FR 12200. Mar. 10, 1975)

require-

§751.3 Applicability.

The provisions of tills part are appli-
cable Lo all areas within 1,000 feel of
the nearest edge of the right-of-way
and visible from the main traveled
way of all Federal-ald Primary and
Interstate System s regardless of
whether Federal funds participated In
the <construction thereof, Including
toll sections of such highways. ThIB
part does not apply to the Urban
System .

87515 Policy.

In carrying out the purposes of this
part:

(a) Emphasis should be placed on en-
couraging recycling of scrap and Junk
where practicable, In accordance with
the National Environmental Policy
Actof 1069 <42 U.S.C. 4321, et seq.);

(b) Every effort should be made to
screen nonconforming Junkyards
which are to continue os ongoing busi-
nesses; and

(c> Nonconforming Junkyards should
be relocated only as a last resort.

0751.7 Definition*.

For purposes or this part, the follow-

ing definjtioni shall apply:
(a) Unkj arX (1) A Junkyard Is an
establishment or place of business

which Is maintained, operated or used
for storing, keeping, buying, or selling
Junk, or for the maintenance or oper-
ation of an automobile graveyard. This
definition Includes scrap metal proces-
sors, auto-wrecklng. yards, salvage
yards, scrap yards, autorecycling
yards, used auto parts yards and tem -
porary storage of automobile bodies
and parts awaiting disposal as a
normal part of a business operation
when the buslneslj\ will continually
have like materials located on Lhe
premises. The definition Includes gar-
bage dumps and sanitary landfills. The
definition does not Include |lltLer,
trash, and other debris scattered along
or upon the highway, or temporary
operations and outdoor storage of lim -
ited duration.

77**
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(2) An Automobile Graveyard
establishment or place of business
whldh Is maintained, used, or operated
Tor etaring, keeping, buying, or Belling
wrecked, scrapped, ruined, or disman-
tled motor vehicles or motor vehicle
parts. Ten or more such vehicles will
constitute an automobile graveyard.
*(3) An lIllegal Junkyard Isone which
was established or Is maintained In
violation of Slate law.

(4) A Nonconforming Junkyard
one which was lawfully established,
but which does not comply with the
provisions of State law or State regula-
tions passed al a later date or which
later falls to comply with State regula-
tions due to changed conditions. Ille-

gally established Junkyards are not
nonconforming Junkyards.

(b) . Old or scrap metal, rope,
rags, batteries, paper, trash, rubber,

debris, waste,
or wrecked

theregfy

(c) Maln traveled way. The traveled
way of a highway on which through
traffic Is carried. In the case of a divid-
ed highway, the traveled way of each
of the separated roadways for traffic
In opposite directions Is a main trav-
eled way. It does not Include such fa-
cilities as frontage roads, turning road-

ways, pr parking areas.

@ MAUSEAT 20088, +hose aistrices
established by zoning authorities as
being most appropriate for Industry or

or Junked, dismantled,
automobiles, or parts

manufacturing. A zone which simply
permits certain Industrial activities as
nn Incident to the primary land use

designation Is not considered to be an
Industrial zone. The provisions oi Part
760, Subpart O of this chapter relative
to Outdoor Advertising Control shall
apply insofar as Industrial zones are
concerpnged. . .

) Unzoned industrial areas. an
area where there Isno zoning In effect
and which la used primarily for Indus-
trial purposes as determined by the
State and approved by the FHWA. An
unzoned area cannot. Include areas
which may have a rural zoning classifi-
cation or land wuses established by
zoning variances or special exceptions.

140 FR B5BI, Feb. 28.1975, u amended at 41
FR 9321. Mar. 4. 1978]

Is

§751.9

la an6751.9 Effective control.

(a) In order to provide effective con-
trol of Junkyards located within 1,000
feel of Interstate and‘Federal-ald pri-
mary highways, the State must:

(1) Require such Junkyards located
outside of zonal and unzoned Industri-
al areas lo be screened or located so os
not to be visible from the main trav-
eled way, or be removed from sight.

(2) Require the screening or removal
of nonconforming Junkyards within a
reasonable time, but no later than 6
years after the date the Junkyard be-
comes nonconforming unless Fedeial
funds are not available in adequate
amounts to participate In the cost of
such screening or removal as provided
In 23 U.S.C. 136(J).

(3) Prohibit the establishment of
new Junkyards unless they comply
with the requirements of paragraph
(a)(1) of this section.

(4) Expeditiously require Junkyards
which are |Illegally established or
maintained to conform to the require-
ments of paragraph (a)(1l) of this sec-
tion.

(b) Sanitary landfills as described
herein need not be screened lo satisfy
requirements of Title 23. U.S.C., but
landscaping should be required when
the fill has been completed and oper-
aliens have ceased, unless the landfill
area Is Lo be used for Immediate devel-
opment purposes. A sanitary landfill,
for the purpnses of this part. Is a
method of disposing of refuse on land
without creating a nuisance or hazards
to public health or safety by utilizing
the principle.* of engineering to con-
fine the refu ic to the smallest practi-
cal area, lo reduce It to the smallest
practical volbme. and to cover It with
a layer of eBrlh at the conclusion of
each day's operation or at such more
frequent Intervals os may be neces-
sary.

(c) The State shall have laws, rules,
and procedures sufficient to provide
effective control, to discover Illegally
established or maintained Junkyard*
shortly after «»*ch occurrence, and Ir
cause the crnvJlance or removal oi
aame promptly In accordance will
State legal piocedures.
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Chapter 25. Protection and Use of State Highways
and Roads.

Article

1 Utilities in Highways (88 19.25.010 — 19.25.020)

2. Outdoor Advertising (88 19.25.080 — 19.25.180)

3. Encroachments In Highways (88 19.25.200 — 19.25.250)

Article 1. Utilities in Highways.

Section
20. Relocation of utilities incident to
highway projects

Section
10. Use of rights-of-way for utilities

Sec. 19.25.010. Use of rights-of-way for utilities. A utility facil-
ity may be constructed, placed, or maintained across, along, over,
under, or within a state right-of-way only in accordance with regula-
tions adopted by the department and if authorized by a written permit
issued by the department. (§8 8 art VII title 1l ch 152 SLA 1957; am
8 3 ch 106 SLA 1977)

NOTES TO DECISIONS

A utility may construct a powerline
on an unused section line easement re-
served for highway purposes under AS
19.10.010. Fisher v. Golden Valley Elec.
Ass’n, Sup. Ct. Op. No. 2606 (File No.
5902), 658 P.2d 127 (1983).

This section places Alaska among those
states which permit powerline construc-
tion by a utility as an incidental and sub-
ordinate use of a highway easement.

Collateral references. —39 Am. Jur.
2d, Highways, Streets and Bridges.
8§ 218-234.

40 CJ.S., Highways. & 232, 233.

Placement, maintenance, or design of

Sec. 19.25.020. Relocation of utilities

Fisher v. Golden Valley Elec. Assn, Sup.
Ct. Op. No. 2606 (File No. 5902), 658 P.2d
127 (1983).

Maintenance. — Maintenance as de-
fined in paragraph (9) of AS 19.45.001
refers to some type of active work under-
taken to preserve the utility facility.
Johnson v. State, Sup. Ct. Op. No. 2434
(File Nos. 4866, 4871. 4894), 636 P.2d 47
(1981).

standing utility pole as affecting private
utility’s liability for personal injury re-
sulting from vehicle collision with pole
within or beside highway, 51 ALR4th 602.

incident to highway

projects, (a) If, incident to the construction of a highway project, the
department determines and orders that a utility facility located
across, along, over, under, or within a state right-of-way must be
changed, relocated, or removed, the utility owning or maintaining the
facility shall change, relocate, or remove it in accordance with the
order. The order must provide a reasonable time period for compli-
ance.

ALASTA STATUTES
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(b) If the utility facility is not changed, relocated, or removed in
accordance with the order, the facility becomes an unauthorized en-
croachment and may be disposed of in accordance with AS 19.25.240
— 19.25.250. In addition, the owner of the facility shall indemnify the
state for any amount for which the state may be liable to a contractor
by reason of the encroachment.

(c) The cost of change, relocation, or removal necessitated by high-
way construction is a cost of highway construction to be paid in accor-
dance with AS 19.45.001(4) as follows:

(1) by the department as a cost of highway construction, if the util-
ity facility is installed or authorized under a utility permit or a regu-
lation after June 11, 1986, and is installed in the location specified in
the permit;

(2) by the department as a cost of highway construction, if the facil-
ity was installed before June 11, 1986, under a utility permit issued
on or after July 1, 1960, and is in the location specified in the permit;

(3) by the department as a cost of highway construction, if the util-
ity facility was installed before July 1,1960, or before the road became
part of the state highway system;

(4) by the department as a cost of highway construction, if the util-
ity permit that requires the utility to pay the relocation cost was
issued more than five years before the contract for the highway con-
struction project was first advertised;

(5) by the utility in all other cases, uni iie commissioner finds it
is in the public interest for the cost to bt id by the department.

(d) Ifrequested by a municipality, the depa* nent shall implement
this chapter by requiring to the maximum extent possible location
underground of electric power transmission lines within the munici-
pality. (88 2, 3 ch 57 SLA 1961; am § 4 ch 106 SLA 1977; am § 3 ch
142 SLA 1986)

Effect of amendments. — The 1986 permit, agreement, regulation or statute
amendment in subsection (C) deleted "by  to the contrary.”
the state” following “construction to be Opinions of attorney general. —This
paid” and substituted the language begin-  section is constitutional. 1961 Op. Attv
ning "as follows:" for "notwithstanding  Gen. No. 12.
the terms or provisions of any existing

Secs. 19.25.030 — 19.25.040. Damages and obstructions, /mfie-
pealed, 8 5 ch 52 SLA 1988.]

Article 2. Outdoor Advertising.

Section Section
80. Purpose 130. Penalty for violation
90. Outdoor advertising prohibited 140. Compensation for removal of adver-
105. Limitations of outdoor advertising tising
signs, displays and devices 150. Unlawful advertising
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Section Section
160. Definitions 180. Interpretation
L70. Agreements with the United States;

regulations

Opinions of attorney general. —The  ing the owner's only recognizable interest.
safety of persons using the road is ofover- January 3, 1984 Op. Atty Gen.
riding importance when weighed against The Department of Transportation and
the interest of a sign owner who has ille-  Public Facilities may not collect the cost
gally placed a sign where it threatens of removal of a sign or other object unless

i the owner has had an opportunity to re-
pGLé?]“C safety. January 3, 1984 Op. Atty move the object and save that cost. The

The Department of Transportation and dlepz_irtmer&t r?z;y use a f%e paymelrnt SChEdI'
Public Facilities may summarily remove W€ Instéad o |gur|ngit € actual remova

: b~ . cost in every case, as long as the schedule
asign or other object it determines tobe @ s’ hace upon and reflects actual removal
}/ISUBJ obstruction ﬁr a safety hﬁzarcﬂ),_ SO costs incurred by the department; and it
ong as It protects the sign or other object  may charge a reasonable fee for storing
upon removal, the department is protect-  the'sign. January 3, 1984 Op. Atty Gen.

Sec. 19.25.080. Purpose. The purposes of AS 19.25.080 —
19.25.180 are

(1) to protect the public safety and the welfare of persons using the
highways of the state by having outdoor advertising signs, displays,
and devices along the highways controlled;

(2) to prevent unreasonable distraction of operators of motor vehi-
cles; to prevent confusion with regard to traffic lights, signs, or signals
or other interference with the effectiveness of traffic regulations, and
to promote the safety, convenience, and enjoyment of travel on, and
protection of the public investment in, highways in this state; to pre-
serve and enhance the natural scenic beauty or aesthetic features of
the highways and adjacent areas; and to attract tourists;

(3) to regulate outdoor advertising signs, displays, and devices in
areas adjacent to the rights-of-way of the interstate, primary, and
secondary systems within this state in accordance with this chapter
and the regulations adopted under this chapter;

(4) to provide that outdoor advertising signs, displays, and devices
that are not in conformity with the requirements of this chapter are a
public nuisance;

(5) to provide a statutory basis for regulation of outdoor advertising
signs, displays, and devices consistent with the public policy declared
by the Congress relating to areas within and adjacent to the right-of-
way of a highway of the interstate, primary, or secondary systems.
(8 1 ch 59 SLA 1949; am § 1 ch 86 SLA 1953; am § 2 ch 233 SLA
1968; am 8§ 1 ch 155 SLA 1970; am 8§ 1 ch 158 SLA 1988)
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§ 19.25.090 Highways and Ferries § 19.25.105

Effect of amendments. — The 19S8
amendment rewrote paragraph (5) to the
extent that a detailed comparison is im-
practicable.

Legislative history reports. —For re-
port on ch. 233, SLA 1968 (HCSCSSB 144
am FCC), see 1968 House Journal, p. 815.

Collateral references. —40 Am. Jur.
2d, Highways, Streets and Bridges.

Validity and construction of provision
prohibiting or regulating advertising sign
overhanging street or sidewalk. 80 ALR3d
687

Validity and construction of state or lo-
cal regulation prohibiting off-premises ad-
vertising structures. 81 ALR3d 486.

Governmental liability for compensa-
tion or damages to advertiser arising from

8 273:3%. obstruction of public view of sign or bill-

40 CJ.S., Highways, & 217. 232. board on account of ;
! - growth of vegetation
Billboards and other outdoor advertis in public way. 21 ALR4th 1300,

ing signs as civil nuisance. 38 ALR3d 647.

Sec. 19.25.090. Outdoor advertising prohibited. Except as pro-
vided in AS 19.25.105, all outdoor advertising is prohibited. (8 3 ch
59 SLA 1949; am 8§ 1 ch 86 SLA 1953; am § 2 ch 155 SLA 1970)

Sec. 19.25.100. Rural signs. [Repealed, § 14 ch 155 SLA 1970.]

Sec. 19.25.105. Limitations of outdoor advertising signs, dis-
plays and devices, (a) Outdoor advertising may not be erected or
maintained within 660 feet of the nearest edge ofthe right-of-way and
visible from the main-traveled way of the interstate, primary, or sec-
ondary highways in this state except the following:

(1) directional and other official signs and notices which include,
but are not limited to, signs and notices pertaining to natural
wonders, scenic and historic attractions, which are required or autho-
rized by law, and which shall conform to federal standards for inter-
state and primary systems;

(2) signs, displays, and devices advertising the sale or lease of prop-
erty upon which they are located or advertising activities conducted
on the property;

(3) signs determined by the state, subject to concurrence of the
United States Department of Transportation, to be landmark signs,
including signs on farm structures, or natural surfaces, of historic or
artistic significance, the preservation of which would be consistent
with the provisions of this chapter;

(4) directional signs and notices pertaining to schools;

(5) advertising on bus benches or bus shelters if the state deter-
mines that the advertising conforms to local, state, and federal stan-
dards fcr interstate and primary highway systems.

(b) [Repealed, § 21 ch 94 SLA 1980.] *

(c) Outdoor advertising may not be erected or maintained beyond
660 feet of the nearest edge of the right-of-way of the main traveled
way of the interstate primary or secondary highways in this state
with the purpose of their message being read from that travel way
except those outdoor advertising signs, displays, or devices allowed
under (a) of this section.



§ 19.25.110 Alaska Statutes § 19.25.150

(d) Outdoor advertising may not be erected or maintained within
the right-of-way of an interstate, primary, or secondary highway ex-
cept that outdoor advertising is allowed on bus benches and bus shel-
ters located within the right-of-way under the authority of a permit
issued under AS 19.25.200, if the bus benches or bus shelters are
located within a borough or unified municipality and the buses that
stop at that location operate during the entire year. (8 3 ch 155 SLA
1970; am 88 1, 2 ch 195 SLA 1975; am 8 1ch 30 SLA 1980; am § 21
ch 94 SLA 1980; am § 1ch 6 SLA 1987; am § 2 ch 158 SLA 1988)

Effect of amendments. — The 1987 tion and maintenance of advertising
amendment in subsection (a) substituted structure as nonconforming use. 80
"Outdoor advertising may not" for "No  ALR3d 630.
outdoor advertising may” at the begin-  Validity and construction of state or lo-
ning of the subsection and added para- cal regulation prohibiting the erection or

graph @88 . maintenance of advertising structures
e amendment added subsection wjthin a specified distance of street or

Collateral references. — Classifica- highway. 81 ALR3d 564

Secs. 19.25.110 — 19.25.120. Removal of nonconforming advertis-
ing; neglect or refusal to obey removal order. [Repealed, § 43 ch 85
SLA 1988.]

Sec. 19.25.130. Penalty for violation. A person who violates AS
19.25.089 — 19.25.180, or a regulation adopted under them, is guilty
of a misdemeanor and upon conviction is punishable by a fine of not
less than $50 nor more than $1,000. (§ 7 ch 59 SLA 1949; added by
§ 1 ch 86 SLA 1953; am § 4 ch 233 SLA 1968)

Sec. 19.25.140. Compensation for removal of advertising,
(a) The department is authorized to acquire by purchase, gift, or con-
demnation, all advertising devices and any property rights pertaining
to them, when the advertising devices are recJUired to be removed
under AS 19.25.150.

(b) Damages resulting from a taking in eminent domain shall be
ascertained in the manner provided by law. (8 5 ch 233 SLA 1968; am
§ 45 ch 69 SLA 1970)

Sec. 19.25.150. Unlawful advertising. An advertising sign, dis-
play, or device which violates the provisions of this chapter is a public
nuisance. The department shall give 30 days’notice, by certified mail,
to the owner of the land on which the advertising sign, display or
device is located, ordering its removal if it is prohibited by this chap-
ter or ordering the owner to cause it to conform to regulations if it is
authorized by this chapter. If the owner of the property fails to comply
within 30 days as required in the notice, the department shall remove
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8 19.25.160 Highways and Ferries 8 19.25.180

the outdoor advertising sign, display, or device at the expense of the
owner of the land or the person who erected it. (§ 5 ch 233 SLA 1968)

Sec. 19.25.160. Definitions. In AS 19.25.080 — 19.25.180

(1) "department” means the Department of Transportation and
Public Facilities;

(2) "interstate system” means that portion of the National System
of Interstate and Defense Highways located in this state, as officially
designated, or as may hereafter be so designated, by the commis-
sioner, and approved by the secretary of transportation (or by the
secretary of commerce before the effective date of the transfer of func-
tions under Public Law 89-670 [80 Stat. 931]), under the provisions of
Title 23, Usited States Code, "Highways";

(3) "outdoor advertising” includes any outdoor sign, display, or de-
vice used to advertise, attract attention or inform and whichjis visible
to a person on the main-traveled way of a highway of the interstate,
primary, or secondary systems in this state, whether by printing, writ-
ing, painting, picture, light, drawing, or whether by the use of figures
or objects, or a combination of these, or any other thing designed,
intended, or used to advertise, inform, or attract attention;

(4) "primary system” or "secondary system” means that portion of
connected main highways, as officially designated, or as may hereaf-
ter be so designated, by the commissioner, and approved by the secre-
tary of transportation (or by the secretary of commerce before the
effective date of the transfer of functions under Public Law 89-670 [80
Siat. 931]), under the provisions of Title 23, United States Code,
"Highways”. (§ 5ch 233 SLA 1968; am 8§ 46, 47 ch 69 SLA 1970; am
88 5, 6 ch 155 SLA 1970)

Revisor’s notes. — Reorganized in
1988 to alphabetize the defined terms.

Sec. 19.25.170. Agreements with the United States; regula-
tions. The department may enter into agreements in conformity with
the provision” of this title with the United States Secretary of Trans-
portation as provided by Title 23, United States Code, relating to the
control of outdoor advertising signs, displays, and devices in areas
adjacent to interstate and primary systems and to take action in the
name of the state to comply with the terms of the agreements, and to
adopt required regulations. (8 5 ch 233 SLA 1988)

Sec. 19.25.180. Interpretation. AS 19.25.080 — 19.25.180 may
not be construed to abrogate or affect any law, ordinance, regulation
or resolution that is more restrictive than the provisions of AS
19.25.080 — 19.25.180. (8 5 ch 233 SLA 1968)
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§ 19.25.200

Article 3. Encroachments

Section

200. Encroachment permits

210. Relocation or removal of encroach
ment

220. Unauthorized encroachments

Opinions of attorney general. —En-
croachment under this article covers any
intrusion into the highway right of way,
including signs, or infringement of the
limitations on use of the right ofway. Jan-
uary 3, 1984 Op. Att'y Gen.

The Department of Transportation and
Public Facilities may not cohect the cost
of removal of a sign or other object unless

Sec. 19.25.200. Encroachment permits,

Alaska Statutes

§ 19.25.210

In Highways.

Section

230. Notice of removal

240. Summary removal

250. Removal after noncompliance; re-
moval expense

the owner has had an opportunity to re-
move the object and save the cost. The de-
partment may use a fee payment schedule
instead of figuring the actual removal cost
in every’ case, as long as the schedule is
based upon and reflects actual removal
costs incurred by the department; and it
may charge a reasonable fee for stdring
the sign. January 3, 1984 Op. Atty Gen.

(a) An encroachment

may be constructed, placed, changed, or maintained across or along a
highway, but only in accordance with r gulations adopted by the de-
partment. An encroachment may not be constructed, placed, main-
tained, or changed untii it is authorized by a written permit issued by
the department, unless the department provides otherwise by regula-
tion. The department may charge a fee for a permit issued under this
.;ection. The commissioner of administration shall separately account
for encroachment permit fees that the department deposits in the
general fund. The annual estimated balance in the account may be
used by the legislature to make appropriations to the department to
carry out the purposes of this section.
(b)  The provisions under (a) of this section do not apply to a mailbox

or a newspaper box attached to a mailbox. (8 2 ch 64 SLA 1971; am
§ 41 ch 138 SLA 1986; am § 4 ch 142 SLA 1986)

Effect of amendments. — The first
1986 amendment added the third, fourth
and fifth sentences and made grammati-
cal changes in the second sentence.

The second 1986 amendment desig-
nated the existing language as subsection
(@), in the second sentence of subsection
(a) deleted "duly" preceding "authorized”

and added the language "unless the de-
partment provides otnerwise by regula-
tion” and added subsection (b).

Collateral references. — 3 Am. Jur.
2d, Advertising, 8 2, 7,11, 24-26,39 Am.
Jur. 2d, Highways, Streets and Bridges,
§ 288.

40 CJ.S., Highways, 88 217-231.

Sec. 19.25.210. Relocation or removal of encroachment. If, in-

cidental to the construction or maintenance of a state highway, the
department determines and orders that an encroachment previously
authorized by written permit must be changed, relocated, or removed,
che owner of the encroachment shall change, relocate, or remove it at
no expense to the state (except as provided in AS 19.25.020), within a
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Highways and Ferries 19.25.250

reasonable time set by "he department. If the owner does not change,
relocate, or remove an encroachment within the time set by the de-
partment, the encroachment shall be considered an unauthorized en-
croachment and subject to the provisions of AS 19.25.220 — 19.25.250.
(8 2 ch 64 SLA 1971)

Sec. 19.25.220. Unauthorized encroachments. Tf an unautho-
rized encroachment exists in, on, under, or o 'er a state highway, the
department may require the removal of the encroachment in the man-
ner provided in AS 19.25.230 — 19.25.250. (8 2 ch 64 SLA 1971)

Sec. 19.25.230. Notice of removal. Except as otherwise provided
in AS 19.25.200, 19.25.210 and 19.25.240, notice shall be given the
owner, occupant, or person in possession of the encroachment, or to
any other person causing or permitting the encroachment to exist, by
serving upon any of them a notice demanding the removal of the
encroachment. The notice must describe the encroachment com-
plained of with reasonable certainty as to its character and location.
Service of the notice may be made by certified mail. (§ 2 ch 64 SLA
1971)

Sec. 19.25.240. Summary removal. The department may at any
time remove from a state highway or road an encroachment that ob-
structs or prevents the use of the highway or road by the public. (8 2
ch 64 SLA 1971)

Opinions of attorney general. —The
safety of persons using the road is of over-
riding importance when weighed against
the interesc of a sign owner who has ille-
gally placed a sign where it threatens
public safety. January 3, 1984 Op. Atty
Gen.

An encroachment which obstructs any-
one's view of the road is one which "ob-
structs ... the highway or road” and also

Sec. 19.25.250. Removal after

presents a serious danger to the public.
January 3, 1884 Op. Attly Gen.

The Department of Transportation and
Public Facilities may summarily remove
a sign or other object it determines to be a
visual obstruction or a safety hazard; so
long as it protects the sign or other object
upon removal, the department is protect-
ing the owner’s only recognizable interest.
January 3, 1984 Op. Atty Gen.

uoncompliance; removal ex-

pense. Alter a failure ofthe owner ofan encroachment to comply with
a notice or demand of the department under the provisions of AS
19.25.200, 19.25.210 and 19.25.230, the department may remove, or
cause to be removed, the encroachment, and the owner of the en-
croachment shall pay to the department

ri) the expenses of the removal of the encroachment;

(2)  all costs and expenses paid by the state as a result of a claim or
claims filed against the state by third parties for damages due to
delays because the encroachment was not changed, removed, or relo-
cated according to the crder of the department; and
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8 19.25.105 Highways and Ferries 8 19.25.105
Article 2. Outdoor Advertising.

Section o Section o
105. Limitations of outdoor advertising  150. Unlawful advertising
signs, displays and devices

Sec. 19.25.105. Limitations of outdoor advertising signs, dis-
plays and devices, (a) Outdoor advertising may not be erected or
maintained within 660 feet of the nearest edge of the right-of-way and
visible from the main-traveled way of the interstate, primary, or sec-
ondary highways in this state except the following:

(1) directional and other official signs and notices which include,
but are not limited to, signs and notices pertaining to natural
wonders, scenic and historic attractions, which are required or autho-
rized by law, and which shall conform to federal standards for inter-
state and primary systems;

(2) signs, displays, and devices advertising the sale or lease of prop-
erty upon which they are located or advertising activities conducted
on the property;

(3) signs determined by the state, subject to concurrence of the
United States Department of Transportation, to be landmark signs,
including signs on farm structures, or natural surfaces, of historic or
artistic significance, the preservation of which would be consistent
with the provisions of this chapter;

(4) directional signs and notices pertaining to schools;

(5) advertising on bus benches or bus shelters if the state deter-
mines that the advertising conforms to local, state, and federal stan-
dards for interstate and primary highway systems.

(b) [Repealed, § 21 ch 94 SLA 1980]

(c) Outdoor advertising may not be erected or maintained beyond
660 feet of the nearest edge of the right-of-way of the main traveled
way of the interstate, primary, or secondary highways in this state
with the purpose of their message being read from that travel way
except those outdoor advertising signs, displays, or devices allowed
under (a) of this section.

(d) Outdoor advertising may not be erected or maintained within
the right-of-way of an interstate, primary, or secondary highway ex-
cept that outdoor advertising is allowed on bus benches and bus shel-
ters located within the right-of-way under the authority of a permit
issued under AS 19.25.200, if the bus benches or bus shelters are
located within a borough or unified municipality and the buses that
stop at that location operate during the entire year. (§ 3 ch 155 SLA
1970; am 88 1, 2 ch 195 SLA 1975; am § 1 ch 30 SLA 1980; am § 21
ch 94 SLA 1980; am 8§ 1ch 6 SLA 1987; am § 2 ch 158 SLA 1988)
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§ 19.25.150 Alaska Statutes Supplement § 19.25.200

Editor’s notes. — This section is set
out above to correct minor errors in the
main pamphlet.

Sec. 19.25.150. Unlawful advertising. An advertising sign, dis-
play, or device that violates the provisions of AS 19.25.080 —
19.25.180 is a public nuisance. The department shall give 30 days'
notice, by certified mail, to the owner of the land on which the adver-
tising sign, display, or device is located, ordering its removal if it is
prohibited by AS 19.25.080 — 19.25.180 or ordering the owner to
cause it to conform to regulations if it is authorized by AS 19.25.080 —
19.25.180. If the owner of the property fails to comply within 30 days
as required in the notice, the department shall remove the outdoor
advertising sign, display, or device at the expense of the owner of the
land or the person who erected it. (§ 5 ch 233 SLA 1968; am § 19 ch
21 SLA 1991)

Effect of amendments. — The 1991 stituted Code section references for "this
amendment, effective June 11, 1991, sub-  chapter” in three places.

Article 3. Encroachments in Highways.

Section )
200. Encroachment permits

Sec. 19.25.200. Encroachr ent permits, (a) An encroachment
may be constructed, placed, changed, or maintained across or along a
highway, but only in accordance with regulations adopted by the de-
partment. An encroachment may not be constructed, placed, main-
tained, or changed until it is authorized by a written permit issued by
the department, unless the department provides otherwise by regula-
tion. The department may charge a fee for a permit issued under this
section.

(b)  The provisions under (a) of this section do not apply to a mailbox
or a newspaper box attached to a mailbox. (8 2 ch 64 SLA 1971; am
§ 41 ch 138 SLA 1986; am § 4 ch 142 SLA 1986; am 8§ 10 ch 90 SLA
1991)

Effect of amendments. — The 1991  section (a), deleted the former last two
amendment, effective July 3, 1991, in sub-  sentences.
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17 AAC 20.010 Transp. and Public Facilities 17 AAC 20.010

15.90:) I
mfective or (53) "utilidor” means a structure containing one or more chan-
irt at the nels, usually prefabricated in units, including units thai are fitted
or design, with a removable cover that may also be used as a sidewalk or
¢ adjacent roadway surface;
objects to (54) "utility” includes any corporation, company, individual, or
partment association of individuals, or any lessee, trustee, or court-appointed
receiver, that owns, operates, manages, or controls any line, plant,
myithout pipeline, or system for furnishing, producing, generating, transmiit-
ting, or distributing power, electricity, communications, telecommu
A used to nicatipns, W_ater, gas, oil, _petroleum products, s.team_, heat, Iight,
and then chem_lcqls, air, sewage, _dralnage not c_onnec_ted with _hlghway dral_n—
moriginal ' age, irrigation, or similar products including publicly owned fire
I and police signal systems and street lighting systems which directly
ents per- or indirectly serve the public or a segment of the public; "utility”
also includes any corporation, company, individual, or association of
individuals, or any lessee, trustee, or court-appoi led receiver that
ction of a owns, o_perfates, manages, or controls any oyste r, for furnishing
y the de- tranapoitation of goods or persons by means of_a railway, tramw_ay,
v or rail- cableway, conveyer, flume, canai, tunnel, pipeline, or any other sim-
ilar means;
iroad fa- (55) "ut_ility Io_cate se_r\_/ice” means a service provided by a utility
. to locate its buried utility facilities;
ig poles, (56) "utility service connection” means the cable, wire, or pipe
. that connects the utility distribution line to the premises served,;
e traqs- (57) " wet-boring” means the method or process of boring with the
and sig- use of jets of water or liquid slurry;
npulses, (58) "airport” has the same meaning as in AS 02.15.260(5);
cable or (59) "public facility” has the same meaning as in AS 35.25.020(7).
ugh any (Eff. 5/23/82, Register 82; am 10/2/87, Register 103)
soadway Authority: AS 02.15.020 AS 19.30.051
vith the AS 02.15.102 AS 19.30.121
AS 02.15.106 AS 19.40.065
, AS 19.05.020 AS 35.05.020
a road- AS 19.05.040 AS 35.10.230
ntended ' CHAPTER 20 MAINTENANCE
parking |
Section Section
‘raveled 10. Outdoor advertising 30. Transfer of excess equipment
natural 20. Closure and restriction 40. General
way fill
17 AAC 20.010. OUTDOOR ADVERTISING. It shall be unlaw-
lighway ful to place, erect, or maintain any outdoor advertising sign within the
nd cl_as:s right-of-way of any highway or highway lands, nor shall any permit
munici- be issued for the placement or erection of the sign. (Eff. 6/25/69, Regis-
lustrial, ter 30)
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17 AAC 20.020 Alaska Admin. Code 17 AAC 20.020
Authority: AS 19.05.020

Editor’s notes. — The source of this
section is former 14 AAC 2.391.2.

17 AAC 20.020. CLOSURE AND RESTRICTION, (a) The de-
partment may restrict the use of, or close, any highway whenever the
department considers such closing or restriction of use necessary

(1) for the protection of the public; or

(2) for the protection of such highway from damage during
storms, floods, thawing conditions or during construction or mainte-
nance operations.

(b) The department will provide traffic guidance in case of restric-
tion or provide suitable detour as soon as possible to minimize traffic
delay.

(c) To notify the public that a highway is closed, or its use has been
restricted, the department may

(1) erect suitable barriers or obstructions at such locations upon
the highway as will best serve the purpose;

(2) postwarnings or notices of the condition of any such highway;

(3) post signs for the direction of traffic upon it, or to or upon
other highway or detour open to public travel;

(4) place warning devices upon such highways;

(5) assign a flagman to warn, detour or direct traffic on such
highway.

(d) Nothing within the above shall be construed to create any liabil-
ity upon the state or any officer, employee, agent, or contractor of the
state for failure to provide any or all of the above notices; however,
willful failure or neglect to provide the notice shall be the subject of
disciplinary action.

(e) Except in sudden emergencies, the department shall notify the
nearest state police unit before closing or restricting the use of any
highway, or before diverting traffic to any other highway or detour, in
the manner provided in the preceding sections; whenever possible,
such notice shall be in writing.

() Whenever required by sudden emergency, to protect the travel-
ing public or to prevent or mitigate damage to public property, or to
prevent or mitigate damage to private property for which the depart-
ment might be held responsible, the department may, acting by or
through its senior officer, or employee actually at the vicinity of the
emergency, enter into contracts for the leasing or renting of tools or
equipment needed for such highway emergency purposes. Such con-
tracts shall be in writing, but shall be preceded by a memorandum of
intent with a briefexplanation ofthe nature ofthe sudden emergency,
labor and equipment required, estimate oftime required and the pur-
pose for which labor, tools and equipment are needed. (Eff. 6/25/69,
Register 30; am 11/16/83, Register 88)
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POLICY FOR
EXPERIMENTAL TOURIST ORIENTED DIRECTIONAL SIGNING
ALASKA DEPARTMENT OF TRANSPORTATION & PUBLIC FACILITIES

APRIL 1991

INTRODUCTION

Many businesses which may be of interest or service to tourists are not visible from
the main through routes, and federal/state laws severely restrict off-premise
outdoor advertising. To better inform motorists, the Federal Highway
Administration (FHWA) has added a section to the Manual of Uniform Traffic
Control Devices (MUTCD) to permit states to develop a well planned and regulated
system of directional signing for traveller oriented attractions and services. This
section, called Tourist Oriented Directional Signs, is referred to as TODS.

The development of an acceptable statewide program is taking time, personnel and
financial resources to plan, develop and implement. This experimental program is
assisting in the establishment of the final standards and regulations. [t is being
somewhat modified at this time to cover items previously not addressed and to
promote a more uniform version of what the final program will entail.

To maintain equity in this approach, the department is willing to offer the
opportunity to participate in this TODS experiment to all eligible groups or
businesses. The program, however, is limited to organized groups or businesses
who are willing to undertake all administrative and organizational details and
provide the funds to purchase the experimental signs, posts and labor for
installation at approved locations.

Upon establishment of a uniform state program for TODS, the experimental signs
will be removed or converted to the statewide standards at the earliest feasible
opportunity, but not less than 90 days following approval of a statewide TODS
standard.

It must be noted, however, that businesses participating in this experimental
program shall have no special prerogatives or "grandfather™ rights by virtue of the
participation in the experimental progranm.

DEFINITIONS

Activity or site of significant interest to the traveling public means a motorist
service, a tourist attraction, or a commercial activity specifically catering to
motorists not residing in the area.

Expressway 1is a divided arterial highway for through traffic with full or partial
control of access and with at-grade intersections.

TODS Experimental Program (R. 4/91) Page 1
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Freeway is a divided arterial with full access control and no at-grade intersections.
Handicap accessible means wheelchairs are accommodated for all services.

Primary or secondary highway is a conventional through road or major feeder road
maintained by the Department of Transportation and Public Facilities.

Rural environment is a sparsely populated area where the majority of land is not

subdivided and
Is located outside corporate city limits or
located inside the corporate limits of a city with a population of 5,000 or less.

Tourist oriented directional signing (TODS) is official signing that is located within
the right of way of a primary or secondary highway and gives specific directional
information to activities or sites of significant interest to the traveling public.

GENERAL ELIGIBILITY FOR PARTICIPATION

An individual activity or site must meet the following general requirements to
qualify for tourist oriented directional signing. A sign shall not be erected until the
activity and site have been approved in accordance with this Policy.

Significant interest to the traveling public. An activity or site must be of significant
interest to the traveling public. A substantial portion of the activity's or site's
products or services must be tourist- or motorist-oriented. A business must provide
documentation that at least 25% of their gross business receipts are from motorists

residing more than twenty miles from the activity.

Location of activity or site. The activity or site shall be located in a*rural
environment as defined above.

Neither the activity or site nor any on-premise sign advertising the activity or site
shall be adjacent to or visible from the highway on which the TODS sign is to be
located except for special cases where:

signing may be permitted because through traffic is not the normal pattern.

signing may be permitted because terrain, curvature or vegetation obscure
visibility of the business establishment completely or until a motorist is
within 800 feet or less of the driveway or entrance road. Such obscured
visibility may not be under the control of the business establishment.

Hours. The activity or site shall be open to the general public during regular and
reasonable hours and not by appointment or reservation only.

TODS Experimental Program (R. 4/91) Page 2
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Building or area. The activity shall be conducted in an appropriate building or area.
The activity shall not be conducted in a building principally used as a residence
unless there is a convenient, separate and well-marked entrance. Bed and breakfast
lodgings are excepted from the separate entrance requirement. The building or area
must be-maintained in a manner consistent with standards generally accepted for
that type of business or activity. A photograph of the business establishment must
accompany the application.

Compliance with Applicable Laws. Businesses shall comply with federal, state and
local laws, including Title Il of the Americans with Disabilities Act when applicable.

Restriction on Signing Locations. TODS will not be allowed:

on freeways, expressways or off-ramps of freeways or expressways.

at intersections where two major highways cross.

where sufficient space is not available or where demand would exceed the
limit of six signs per intersection. A community services announcement sign
(see Page 10) has precedence over signing for individual businesses at
intersections likely to have more demand than space allows.

Illegal Signs. A permit shall not be issued for any business or activity using illegal
signs to promote their business (see Alaska Statutes 19.25.105).

Nondiscrimination.  The activity or site shall comply with all applicable laws
concerning public accommodations without regard to race, religion, color, age, sex,
handicap or national origin.

Highway Junctions Excluded from Participation. Tourist oriented directional
signing will not be allowed at the following junctions:

Sterling Highway with Kenai Spur

Sterling Highway with Seward Highway

Parks Highway with Glenn Highway

Parks Highway with Palmer-Wasilla Highway
Glenn Highway with Palmer-Wasilla Highway
Glenn Highway with Richardson Highway
Richardson Highway with Tok Cutoff Highway
Richardson Highway with Alaska Highway

Alaska Highway with Tok Cutoff Highway

SPECIFIC ELIGIBILITY REQUIREMENTS

This rule describes the types of activities or sites that may qualify for tourist-oriented
directional signing. Within each type, this rule also describes the specific
requirements that an individual activity or site should meet to qualify for TODS.
These requirements are in addition to the general eligibility requirements on page 2

TODS Experimental Program tR. 4/91) Page 3
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Gas:

OO Vehicles services, which shall include regular and unleaded fuel, oil, free
air and water;

O Clean rest rooms, one for men and one for women:;

CT. Drinking water;

O Continuous operation at least 16 hours per day, 7 days a week, and 12
months a year;

O Telephone; and,

O Be located within three miles of the primary or secondary highway.

Food:
0O All licenses and approvals as requir'd by the State of Alaska and local
governmental bodies;
O Continuous operation to serve three meals a day, 7 days a week, and 12
months a year;

O Opening not later than 6:00 AM for breakfast and closing no earlier than
10:00 PM;
O Telephone; -
O Indoor seating for at least 20 persons;
O Clean rest rooms, one for men and one for women; and
O Be located within three miles of the primary or secondary highway.
Lodging
O All appropriate State and local licenses or approvals;
O Off street parking;
O Telephone;
O Private bathroom;
0 Continuous operation of ten hours per day, seven days per week, four
months per year; and,
O Be located within, twenty-five miles of the primary or secondary highway.
Campgrounds
O All appropriate State/local licenses or approvals, including health permits;
O A minimum of 10 individual campsites;
O Parking spaces for each campsite;
O Each campsite shall have a minimum of 300 square feet;
0 A sanitary disposal system for travel trailers and campers;
O Separate shower facilities for men and women with hot and cold running
water and two or more rest rooms, one for men and one for women;
O A full-time attendant on duty or on call 24 hours a day to maintain and
manage campground services;
O Continuous operation for a minimum of four months per year;
O Telephone; and,
0O Be located within twenty-five miles of the primary or secondary highway.
TODS Experimental Program (R. >1/91) Page 4
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Tourist Attraction.”” An attraction lhat is of significant interest to tourists as a
historic, cultural, scientific, educational or religious site, or as a site of natural scenic
beauty or naturally suited for outdoor recreation, may qualify. A tourist attraction
must:
O Provide documentation that at least 25% of their gross b iness receipts
are from motorists residing more than twenty miles from the activity.
O Be open a minimum of eight hours a day, six days a week, four months a
year.
O Be located within twenty-five miles of the primary or secondary highway.
Major tourist oriented motorist destinations may request consideration for
a waiver of this requirement.

Other Commercial Activity. A commercial activity of significant interest to the
traveling public may qualify. The commercial activity must:

O Provide documentation that at least 25% of their gross business receipts
are from motorists residing mere than twenty miles from the activity.
N O Beopen a minimum of eight hours a day, six days a week, four months a
year.
O Be located within twenty-five miles of the primary or secondary highway.

APPLICATION REQUIREMENTS

Application shall be made on the form attached. The application must be
completed, signed and submitted to the Engineering & Operations Standards
Division, Box Z, Juneau, AK 99811.

ermit Fee. There is a $100 permit fee that is payable upon approval of your
dpplication.  You will be notified when your application is approved, and the fee
will be requested at that time.

Sign Legend. Each sign will have no more than two lines of legend and will have a
directional arrow with the distance to the facility shown below the arrow. It is
preferred that the content of the legend be: the name of the business as listed on the
current business license: the directional information; and appropriate icon. rf the
name of the business does not portray the service being offered, the applicant may
choose wording which portrays the service or activity; but it must be appropriate
and approved by the Department. Legends shall not include promotional
advertising; reference to alcoholic beverages or bars; or sexual reference. Reference
to "information™ or "visitor's center" may only be made by groups whose main
objective is providing free tourist information.

Photographs. Photographs to accompany the applications are:
View of the main highway turnoff from a distance of 500 feet (each direction);

A photograph depicting the structure containing the business nnd cleariv
showing the main entrance into the business.

TODS Experimental Program (R. 4/91) Page 5
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Scale Drawing. The application must include a scale drawing showing the
relationship of the signs to the directed attraction, roads and highways and existing
traffic control devices. An example of an application drawing is included below for

your assistance.
TO RED HORSE CITT

© ALDERVILLE CITY LIMIT
© STEPHEN AUSTIN HIGHWAY (ALASKA RTE. 0)

© INTERSECTION AHEAO SYMBOL SIGN [pT]j
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ALOERVILLE1 OLD SMOKEY LODGE
| AND OUTFITTERS

INTERSECTION AHEAO SYMBOL SIGNT |

"STOP* SIGN
TRINITY RIVER ROAO

©
©
©
© TRINITY RIVER
€
L

i CLUSMOKEY LODGE AMO OUTFITTERS

Ait-riunMoc
(VISIBLE PROM ROAOI
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APPLICATION REVIEW PROCESS

The E&OS Director will coordinate the application review with the Design &
Construction Director and the Maintenance & Operations Director for conformance
with appropriate traffic and safety design standards. Upon the submittal of a
complete, fully executed application, the department should advise the applicant
within fifteen working days of the approval or disapproval of the application.

Approved Applications. The department will notify the applicant of the name,
address and phone number of the right of way agent responsible for issuing a
"Permit to Install Tourist Oriented Directional Signing." The applicant must sign
the Permit and return it to the right of way agent. The right of way agent will outain
the necessary departmental signatures on the Permit and return the fully-executed
permit to the Permittee. The applicant may then contract for sign manufacturing
and installation. Signs must be installed only as indicated in the Permit. The signs
must be installed by a contractor authorized to perform installation inside the
highway right of way. (See Page 7)

If the business or activity changes owners, the new owner must request a new
permit be issued. There will be no charge for this permit if all circumstances of the
previous permit remain unchanged.

Disapproved Applications. If an application is disapproved for a specific reason
which is considered correctable with modification to the application, the department
shall advise the applicant of the necessary modifications.

Appeal. Because of the experimental nature of this program, all decisions by the
department are not subject to formal appeal or protest. An applicant may, however,
provide additional support or documentation for consideration. The applicant
should present the additional support in writing to the Director of Engineering and
Operations Standards, Box Z, Juneau, AK 99811. The applicant will be notifiedjn
writing of the Director's decision which will be final.

INSTALLATION, M AINTENANCE REPLACEMENT , REMOVAL,

[

Installation and maintenance of tourist-oriented signs. The applicant shall secure
services for sign installation and maintenance. Such installation and maintenance
of the signs shall be performed by a firm or group with experience in working in
public rights of way with active traffic and knowledge of the traffic control
requirements necessary for safe operations on an active highway. The installation
contractor shall obtain a permit for work in the right of way from the appropriate
regional DOT&PF office prior to installation of signs. An acceptable traffic control
plan will be necessary, and the department may impose other conditions as required
to fulfill traffic flow and safety considerations.

TODS Experimental Program (R. 4/91) Page 7
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Signs may not be installed on existing State signposts. Nonconforming signs must
be immediately removed or modified at the owners expense.

Sharing Sign Posts. Not more than three signs shall be installed on any sign panel
and *not. more than two sign panels shall be installed on an approach to an
intersection. Sign installation for the second, third, fifth and sixth permits issued at
an intersection must be located on existing posts installed by the first and fourth
permittees.  Permittees using existing sign posts should reimburse the original
perr-;ttee a fair share of the post and post installation costs.

Installation and maintenance of trailblazing signs. If needed, adequate trailblazing
signs shall be provided on local roads and streets to guide motorists from the
primary route to the activity or site. Trailblazing shall conform to requirements in
the "Manual on Uniform Traffic Control Devices for Streets and Highways,".

The Permittee shall secure trailblazing signs and have installed those to be located
on. roads maintained by the State. The applicant must obtain the proper authority
to install trailblazing signs on roads not maintained by the State. Tourist-oriented
directional signs shall not be installed until necessary trailblazing signs are in place.

Seasonal activity or site. The applicant shall be responsible for the removal or
masking of a tourist-oriented directional sign for a seasonal activity or site when the
activity or site is closed permanently or during the off-season period.

Removal. The applicant shall h?,/e a tourist-oriented directional sign removed if
the activity or site no longer qualifies for tourist-oriented directional signing. The
sign(s) shall also be removed if the conditions of the Permit are violated.

SIGN SPECIFICATIONS

Design. Tourist Oriented Directional Signs shall be rectangular in shape™and shall
have a white legend and border on a blue background. Each sign shall incorporate
the appropriate icon to indicate a general class of business, service, or activity.
Available icons are depicted on the last page of this policy. Applicants will be
furnished with the 6" by 6" enlargement. In the case that no icon available is
appropriate for the business, the business may submit a design for consideration.

Each sign should have not more than two lines of legend, one icon, a separate
directional arrow, and the distance to the facility shown beneath the arrow. The
content of the legend shall be limited to the official name of the business or activity
as shown on the business license or other official document.

Legends, arrows, borders, and icons shall be retroreflective. Arrows should be as
provided in Section 2D-8 of the Manual on Uniform Traffic Control Devices.
Arrows pointing to the right should be at the extreme right of the sign; arrows
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pointing to the left or up should be at the extreme left of the sign. The Icon shall be
on the opposite end from the directional arrow and distance.

Size of Sign. The overall sign shall measure 90 inches wide and 18 inches tall. The
directional arrow with mileage underneath shall be 16" x 16”. The icon shall be 16”
x 16". there shall be a one inch white border surrounding the sign and separating
the directional arrow, legend and icon. There is one inch spacing between the
border and legend and two inch spacing between lines of legend.

[ spacing 16", 54" 16\
(typical)
J, .spacing White
6" ] !
. 2" spacing
18 .
6L 1" spacing Blue (typical)
90-

Style and Size of Lettering. The standard lettering for tourist oriented directional
signs-shall-be in lower case lettering with initial capitals, specifically, Standard Upper
Case Alphabet for Highway Signs Series E(M) with Lower Case. Capital letters shall
be six inches in height. Spacing between characters should conform to the tables in
the Metric Edition of Slandn'd Alphabets for Highway Signs and Pavement
Markings.

Arrangement of Signs. Signs for right turns and left turns should be arranged
vertically on sepaiaie -ign panels, when appropriate, located so that the right turn
signs are closer to the intersection. When not more than three signs are to be
installed on an approach to an intersection, the signs may be combined on the same
panel with the left turn signs above the right turn signs. Not more than three signs
should be installed on any sign panel and not more than two sign panels should be
installed on an approach to an intersection.

Signs may be erected for facilities in the ahead direction using the ahead directional
arrow. Signing for businesses, services or activities in the ahead direction should be
permitted only when there is signing for a similar facility in either the right of left
direction or when permitted under "Location of activity or site" on page 2.

Advance Signing. Advance signing may be installed in special circumstances. It
shall be limited to those situations where sight distance, intersection vehicle

TODS Experimental Program (R. 4/91) Page 9
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maneuvers or other vehicle operating characteristics require advance notification of
the service to reduce vehicle conflicts and improve highway safety.

The arrangement of the tourist oriented directional signs on the advance sign panel
should be identical to the arrangement on the intersection sign panel; however, the
directional arrows and distances should be omitted. The appropriate legend NEXT
RIGHT, NEXT LEFT, or AHEAD in letters of the same height as the sign legends
should be placed on the panels above the signs. The legend RIGHT 1/4 MILE or
LEFT 1/4 MILE may be used when there are intervening minor roads.

Sign Locations. The intersection approach sign panels should be located at least 200
feet from the intersection except that the ahead sign, if used should be located to the
far right comer of the intersection and shall not obstruct the driver's critical viewing
of other-traffic control devices. The sign panels may be located laterally outside the
normal longitudinal alignment of other traffic control signs, but within the right of
way. The location of other traffic control devices shall at all times take precedence

Aover the location of tourist oriented directional signs. Sign panels should be spaced
at least 200 feet apart and at least 200 feet from other traffic control devices.

When used, Advanced Sign panels should be located approximately 1/2 mile from
the intersection with 800 feet between the panels. In the direction of traffic, the
order of advance signing should be for facilities to the left, the right and ahead.

Position, height, and lateral clearance of panels should be governed by Sections 2A
and 2D of the Manual of Uniform Traffic Control Devices (MUTCD) except as
permitted above.

COMMUNITY SERVICES ANNOUNCEMENT SIGNING

Generic service assemblies are permitted for intersections leading to communities
or areas with multiple attractions/services where the demand for signs will likely
exceed available space. The community services announcement may include up to
six icons identifying the categories of travelers services available. When
appropriate, the phrase "All Motorist Services" can be placed on these signs thereby
allowing the icons to serve the more unique attractions.

Location. Community Services Announcement Signing may be installed where
there is sufficient space available in the following locations:

where the demand for signs will likely exceed available space;

at intersections where two major highways cross including highway
junctions listed on Page 3;

at controlled access intersections in urban areas;

for advance signs at communities on the main highway.
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Selection of Icons. Icons to be displayed shall be selected from the Department's
approved list by the local authority governing the community and approved by
resolution. The Department of Transportation and Public Facilities, however,
reserves the right to modify the selection if in the best interest of the State.

Application Process. Application for community services announcement signing
shall proceed in the same manner as tourist oriented directional signing with the
exception that only the local authority governing the community may make
application.

TODS Experimental Program IR. 4/91) Page 11
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Pood/
Restaurant

Rafting

Dog Mushing

Recreational
Gold Panning/Mina

Park/ Stata, National

ICONS AVAILABLE FOR SELECTION

Railroad/Depot

Pith Hatchery

Grsen Houaa

Produce Stand

limit one per sign

Hotel/

Motel/Lodfs Information
RVPaik/ HollcopUT/

Comping Holiport

Pmy Torminal Marina

Winter
Troopers/Polios Recreation

Pith Viewing Fishing Interpretive

Historic Chuith Historic Slta Museum

Fnfn"efn,iff - OperatJoos Sn



Alaska Department of Transportation and Public Facilities
Division of Engineering and Operations Standards

APPLICATION

for Participation in
EXPERIMENTAL TOURIST ORIENTED DIRECTIONAL SIGNING

Note: Please read the policy carefully to determine eligibility and the obligations and responsibilities
associated with the program.

Name of Business: Business Phone:

Name of Applicant: Title:

Business Address: City:
Physical A ddress: Milepost

MAIN SERVICE OFFERED: Please check ONLY one:

O gas G food G lodging G camping O attraction G commercial

Requested sign Legend (Business Name): Icon requested: orONone Suited

(Note: Ifmore than 18 letters are required per line, use abbreviations.)

BUSINESS LOCATION DATA:
TODS Requested at
Intersection of: Highway and Highway/Road

Mileage from Highway to Business: Is Business Within City Limits? Gves G no

Is the advertised activity or the on-premise signing visible from the main traveled way? Gves G no

No. of M otorists Served Last Year Number of Parking Spaces: .

Use the space below to attach photograph ofbuilding or activity main entrance.

TODS Experimental Program (Revised 4/91) APPLICATION. Page |
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Services:

GAS
OFuel (Unleaded
011

OFree Air &-Water

(Regularand

O public Restrooms
O Drinking W ater
O public Telephone

Ocontinuous operation
16 Hours/Day,
7 Days/Week

Oopen Year Around

OLocated within 3 mi.

FOOD

Ostate License
OBreakfast Dally
OLunch Dally
ODinner Dally
Oseal 20 or More
Opublic Restrooms

Ocontinuous operation
16 Houra/Day,
7 Days/Week

Oopen YearAround

OLocated within 3 m |

MKa»gn "MK «aswaTlnc«ao ™ gggssbaa™

LODGING

Ostate License
Ooff-street parking
Opublic Telephone

O 10 Units or More
Oprivate Bath
OLodging Is only service

Ocontinuous operation
10 Houra/Day.
7 Days/Week

Oopen YearAround

OLocated within 3 mi.

(Check the Services You Offer In Category Selected as your Main Service )

CAMPING

Ostate License

O 10 Units or More

Ocam psite Parking
Oshowers/Toilets

O rv Dump Station
Opublic Telephone

Ocontinuous operatlo
24 Hours/Day.
7 Days/Week

Oopen 4 Months/Year

OLocated within 25 ml

TOURIST ATTRACTION - Describe

O Major portion of income from non-local

OTHER COMMERCIAL ACT[TVTTY - Describe

OM ajor portion of Income from non-local
motorists.

motorists.

Ocontinuous operation

8 Hours/Day and 6 Days/Week

Oopen at least 4 Months/Year

OLocated within 25 miles of Highway

Ocontinuous operation

8 Hours/Day and 6 Days/W eek

Oopen at least 4 Months/Year

OLocated within 25 miles of Highway

Please comment below on boxes within your categorywhich you have NOT checked.

TODS Experimental Program (Revised 4/91)
Department of Transportation & Public Facilities

APPLICATION. Pag*

Engineering & Operations Standa



IMPORTANTI rteaaelrorida -« dctaikfd site layout drawing ha the manner demtraatrateti on Page 6.

Depict: Gell traffic signs and device* within 800 feet of Intersection

Depict: G proposed TODS8 toc*tlon<s) measured in feet from intersection -200* minimum from Intersection
Depict: Gbusiness location and accessinto business

Depict: Gall road* byname and other pertinent landmarks

Applicant®s Certification:

| certify that the above and foregoing statements are true and correct and that | will Infomf the Alaska
Department of Transportation and Public Facilities of any changes to the above indicated Information that
may affect the availability of the service provided. | further certify that | will not discriminate or deny such
services of public accommodations based upon race, religion, color, age. sex. national origin or disability
which Is prohibited by law and that | have read and understood the Tourist Oriented Directional Signing
ITODS) policy and application.

I understand that the use of illegal signs to promote the business is cause for denial of this application. |
certify that there are no illegal signs advertising this business.

Date Applicant's Signature

Please mall vour application to:
Alaska Department of Transportation & Public Facilities
Director. Engineering & Operations Standards Division
Box Z

Juneau. AK 99S11
Phone: 465*2951
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Please provide photographs showing the view of the main highway turn-off from

(tjistanﬁ:e of 500 feet in each direction. Mark an arrow on the pavement depicting voi
urn-off. ;

TODS Experimental Program (Revised 4/91) APPLICATION. Page
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Senator Curt Menard
October 23, 1992
Page 3

like that have the effect of rules, orders, regulations or standards of general
application™. AS 44.62.640(a)(3); emphasis added. The Alaska Supreme Court has
identified two indicia of a regulation. First, a regulation implements, interprets, or
makes specific the law enforced or administered by the agency. Kenai Peninsula
Fisherman 3 Cooperative Association. Inc. v. State. 628 P.2d 897, 905 (Alaska 1981).
The standards utilized by DOTP F for the issuance of an airspace lease do implement
and make specific the law enforced by the department under AS 19 and AS 44.42.
Second, a regulation affects the public or is used by the agency in dealing with the
public. Id. The standards for airspace leases clearly affect the public and are used
by the DOTPF in its dealings with the public regarding airspace leases.

It is my conclusion that the policy for issuing airspace leases have the effect of
regulations and standards of general application for the issuance of airspace leases.
Thus, the policy is a regulation and must be adopted as a regulation in accordance
with AS 44.62.

Because the policy has not been adopted as regulations, the policy is invalid and
unenforceable. Id. at 906; Gilbert v. State Department of Fish and Game ,803 P.2d
391, 397 (Alaska 1990). DOTPF cannot rely upon the policy as a basis for issuing
airspace leases until the department has complied with the regulation adoption
procedures of AS 44.62. Kenai Peninsula. 628 P.2d at 906.

The procedures and standards set out in the policy for issuance of airspace leases for
business signs seem to be consistent with DOTPF & authority to regulate use of
highway rights-of-way under AS 19.05.010, 19.05.030, 19.05.040, AS 19.25.200, and
AS 44.42.020. DOTPF could adopt the policy as a regulation by complying with
AS 44.62 and thus overcome the current invalidity of the policy. However until
regulations implementing the policy take effect, the policy is unenforceable.

In addition to violating provisions of the Administrative Procedure Act, DOTPF 3
airspace leasing policy probably violates AS 19.25.200(a).” Under AS 19.25.200(a)
an encroachment is permitted on a highway or highway right-of-way, if, and only fif,
the encroachment is in accord with regulations adopted by the department and the
department has issued a written permit authorizing the encroachment. The
department may adopt regulations waiving the requirement for a written encroach—
ment permit. The current regulations regarding encroachment permits, for uses other
than public utilities and railroads, are found at 17 AAC 10.010 -050. The provisions
of 17 AAC 10.010 apply to encroachments in general, while 17 AAC 10.020 - 050 are
applicable to driveways and road approaches. Encroachment permits for business
signs are subject to the general provisions of 17 AAC 10.010 which provides, in
essence, that encroachments may be permitted within highway rights-of-way under

See, footnote 2.



Senator Curt Menard
October 23, 1992
Page 4

certain conditions ifthe department has authorized the encroachment inwriting and
if the encroachment satisfies applicable federal regulations.”

Because the airspace leasing policy has the effect of allowing an encroachment to be
placed in a highway right-of-way, the policy issubject to the provisions of AS 19.25.-
200(a) and thus must be adopted by regulation. DOTPF has not adopted the
airspace leasing policy as regulations, so the policy is not in compliance with
AS 19.25.020(a). Until DO TP F adopts regulations implementing the airspace leasing
policy, DOTPF may issue authorizations for business signs within highway rights-of-
way only in accordance with the provisions of 17 AAC 10.010."

If 1 may be of further assistance, please advise.

GU:Imb:gc
92-178.1mb

n 17 AAC 10.010 states:

ENCROACHMENTS. Encroachments may be installed or permitted within highway lands,
or rights-of-way, under certain conditions, when they have been the subject of a previously
secured written authorization issued by the [Department [of Transportation and Public
Fecilities] and, in respect to all highways acquired or constructed inwhole, or in part, with
federal-aid funds, in accordance with the federal regulations governing the future use and
occupation of such higways. (Effective 6/25/69)

Under 17 AAC 10.010, DOTPF may authorize encroachments within highway rights-of-way
"under certain conditions”. Though itmay be argued that the phrase "under certain conditions™ allons
the department to adninistratively establish conditions and procedures as policies under which itmay
authorize encroachments, the requirements of the Administrative Procedure Act as discussed earlier
in this memorandum preclude the possibility that DOTPF can supersede or amplify upon the
provisions of 17 AAC 10.010 by adninistratively establishing a policy for issuing airspace leases.
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Purpose: %

In the interest of safety, convenience and pleasure for highwayusers, allencroachments on rights of way
must be effectively controlled. These procedures are established to provide guidelines for discovery and
either removal or placing under agreement ail of the encroachments on the right of way of the Air-*1!
highway system.

Policy:
It is the policy of this Department to maintain highway rights ofwayfree and clearof encroachments.
Two major purposes of this policy are (1) to protect the best interest of the public when considering non-
highway use of right of way, ai.d (2) to maintain a safe driving environment for the highway user.

Distribution:

Policy and Procedure manual holders and Division and Section Supervisors.

Procedure:

For purposes of this procedure Utility Facilities are excluded.

The following procedures will be used to implement this policy:

Discovery. It is the responsibility of the Regional Director of Maintenance and Operation to
maintain encroachment surveillance. During routine maintenance patrol, road and weather con-
dition inspection, or at regular intervals deemed necessary, maintenance personnel shall inspect the
right of way for encroachments. When an encroachment is found, a determination will be made as
to whether the encroachment is &safety hazard due to physical or visual obstruction of the high-

way.

If the encroachment is considered a safety hazard, it will be summarily removed. Those en-

aoachments judged not to present an immediate safety hazard will be reported to the Regional
Chief Right of Way Agent by copy of Encroachment Report Form No. 24 (Revised 6/32) with
recommendations as to whether the encroachment should be permitted or removed.

Removal or Permitted. When an encroachment report is received, the Regional Chief R/W Agent
will make a recommendation to the Regional Director, Design and Construction, as to whether
the encroachment should be permitted or removed.

A

o/

Removal. When it is determined by the Regional Director of Design and Construction that
the encroachment should be removed, the Regional Chief R/W Agent or representative
should personally contact the owner, Lf possible, to explain the written notice which is con-
currently sent demanding the removal of the encroachment within a reasonable time. The
notice shall describe the encroachment complained of with reasonable certainty as to its
character and location. Service of the notice may be made by certified mail, return receipt
requested, and will state that the removal will be at the owner's expense which includes (2)
the expenses of removal of the encroachment plus storage, and (2) all costs and expenses
paid by the State as a result of a claim or claims filed against the State by third parties for
damages due to delays because the encroachment was not changed, removed or relocated,
and (3) costs and expenses of suit. A schedule may be adopted to cover these expenses.
Such a schedule should reflect hcuis of labor, storage and transportation costs incurred and
should approximate them as closely us possible.

The removed encroachment may be stored in the nearest maintenance yard for thirty days
and then destroyed. At any time during the thirty-day period an owner may reclaim his
property by paying the amount stated in the notice.

AIR SPACE LEASING

i
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rt, f No.
STATE 0f ALASKA 10-0(HO 0 oF 1

DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES En*ctv* O (&

Subject

CIMION

POLICY AND PROCEDURES April 1,1984

Encroachment Control

I'FCTION

Departmental Commissioner’s Office

When the encroachment is summarily removed, the owner should be notified, if possible,
where the Department has the property stored and that a redemption fee will be charged
if not reclaimed within ten days. The redemption fee should reflect storage and protection
costs which are separate from those of removal.

On encroachments such as major structures, where it is impractical to haul and store, other
means of removal shall be worked out, taking care not to trespass on private property.

A follow up system is to be established which provides for automatic contact with the resi-
dent maintenance foreman to determine whether or not removal has been accomplished
within the specified time.

Permitted. When it is determined by the Regional Director of Design and Construction and
the Regional Director of Maintenance and Operations that an encroachment will not inter-
fere with the construction, maintenance, free flow of traffic or aesthetics of the highway
and will not decrease the safety, convenience or pleasure of the highway user, the encroach-
ment may be permitted with the Federal Highway Administration’s concurrence, when re-
quired.

The encroachment permit will be processed according to the Right of Way ManuaL

In the event the encroachment owner refuses to sign the permit, removal procedures as ouVned above
will be commenced.

JA-aM IB/77!



SUMMARY OF POLICY
FOR [
LEASING ADJACENT RIGHT OF WAY
FOR EXTENDING BUSINESS PREMISES

INTRODUCTION

Many businesses located adjacent to a highway may not be visible from the
highway. It has become evident that a program should be developed that
will better serve businesses located adjacent to state highway right of way.

It must be noted, however, that businesses participating In this program will
be applying for an airspace lease, and many procedural requirements must
be followed in accordance with state and federal law.

DEFINITIONS

Airspace. For purposes of this program, airspace means that space located
above, at. or below the highway’s established gradellne, lying within the
approved right of way limits.

Clear Zone is the total roadside border area, starting at the edge of the
traveled way, which should.'oe maintained free and clear of any obstructions
to the traveling public. The desired width of the clear zone is dependent
upon the traffic volumes, speeds and the roadside geometry.

t

Legal signs are those visible signs adjacent-to the traveled way which are
erected and maintained as official state signs or signs meeting the definition
of "on-premise."

On-premise sign is a sign:
advertising the sale or lease of the property upon which it is located.

advertising activities conducted on the property upon whicn it is
located.

To qualify as an on-premise sign, the sign must conform to the exact
property requirement and purposes above. Signs will not meet the property
requirement if they are on land not integral with and contiguous to the
premises on which the activity is conducted.

A sign whlcu by itself brings rental Income to the landowner or tenant or
which prominently advertises brand name products not sold, or services not
performed at the location will not be considered to be an on-premise sign.
Signs advertising land for sale or lease cannot be considered on-premise
signs if they advertise other products or services.

Right of Way Airspace Leasing Program Page 1
Department of Transportation and Public Facilities December 1991



Traveled Way is defined as the portion of the roadway for the movement of
vehides,.exclusive of shoulders and auxiliary lanes such as those used for

parking, turning, climbing or other purposes supplementary to through
traffic movement.

ELIGIBILITY FOR PARTICIPATION

A business sign may be allowed as an on-premise sign inside the highway
right of way when the business owner enters into an airspace lease for a
rn.nimum lease of one thousand (1.000) square feet of right of way adjoining
the business. A sign shall not be erected until an airspace lease has been

executed by the department. A business must meet the following
requirements:

Sign Location

The right of way on which the sign is located must be integral with and
adjacent to the premises on which the activity is conducted.

Sign placement must be compatible with all safety and maintenance needs.
Accordingly, sign placement shall not be allowed In any of the following
locations:

1 Within 30 feet of the edge of the traveled way and within the required
clear zone as determined by a registered civil engineer. The use of
breakaway sign supports shall not justify placing an on-premises sign
within the required clear zone.

2. In any location needed for operational activities such as ditches and
drainage structures, cut or fill embankments, snow storage areas, and
utility lines.

3. In any location that a utility permit would preclude leasing, inch, ilng

any required safety setback distances.

In most cases a structure. Improvement or sign may be placed a distance of
fifty feet or more from the traveled way. In the few cases of properties
located on curved areas of the road or with steep slopes. It Is necessary to
determine the clear zone.

Signs Located Between Thirty and Fifty Feet from Traveled Way

If a business wishes to place a sign less than fifty feet from the traveled way,
they must meet one or more of the below-listed eligibility factors. The
applicant must provide a clear zone analysis by a registered engineer and a
plat of proposed lease area prepared by a surveyor.

Right of Way Airspace Leasing Program Page 1l
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1 Terrain, curvature of the road or vegetation obscure visibility of the

business completely or until a motorist Is within 800 feet or less of the
driveway.

2. Where the right of way Is Irregular In width as measured from the
centerline of the road, it may be desirable to permit businesses adjacent

to wider right of way sections to locate their business sign at a distance
similar to other businesses in the same area.

Signs may be placed within the airspace leased right of way when the
airspace use includes parking or other business-related purposes.

Adjacent Business Property ROW Boundary

rtuuiuuiidi miciiydia ntrv*un®u-
see Sec. 9.08.03

No Signs Permitted { 30 Feet S0 Feet

Edge of Traveled Way
Sign Design Criteria

Only one on-premise sign location per frontage shall be allowed.

Signs shall not be taller than thirty (30) feet.

Signs shall not be larger than 150 square feet In surface area, measured on
one face. Local government sign criteria/ordinance, If more restrictive,
shall take precedence.

Signs shall contain no flashing, rotating or blinking lights, nor symbols,
logos, type, or shapes that resemble official traffic control devices.

All sign lighting shall be of an indirect nature such that no portion of the
light source shall be visible to a vehicle occupant while using the roadway
facility. Further, the lighting fixtures shall be located on the sides of the
sign but not on the top or bottom. The sign facing material shall be made
from non-glare, non-high Intensity reflective sheeting.

Right of Way Airspace Leasing Program Page 1IN
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A+ APPLICATIONS TO LEASE HIGHWAY RIGHT OF WAY

aavv*i,Realuests f?r 311 aIrsPacfe lease _must Include a $100 non-refundable
application fee and the following Information:

oot
I {W A sketch of the site showing the location of the business or residential

it Property and the location/proposed location of any structure,
' Improvement or sign.  Major attributes of the area should be noted
such as vegetation, existing visible utilities, and btkepaths.

A photograph of the existing, or location of the proposed sign.

Photographs of the edge of the roadway showing the slope, typically
taken from a distance of one hundred feet in each direction toward
the proposed sign location. The photos will-be used to determine if
additional slope limit information Is required to define the clear zone.

Approval by Federal Highway Administration

. Lease proposals must be approved by the Federal Highway Administration.

:Economic Rent

The lease amount will be determined by the region using fair market value.

Public Notice of Proposed Lease
MtHeh, When approved for iease public notice shall be given In a local newspaper for

three consecutive weeks. The cost of notification shall be the responsibility
Jfej; = of the applicant.

Lease Issuance Fee
A Issuance fee shall be paid, along with the fair market value when the

Airspace Lease Is signed. The lease shall be for a five year renewable term
fefiaUrt. unless other terms are noted in the Lease.

P P Timely Term Payments

viim . L : o
Payments must be received by the issuing office within sixty (60) days of the

ITaT que “ate- ™ not received within sixty days, the lease is automatically

fat?-*." terminated. The sign and any other structures must be removed within
fifteen days of the termination of the lease. If not removed within fifteen
days, removal will be accomplished by State personnel and the owner will be
billed for all removal costs.

A $200 lease Issuance fee will be charged to re-issue a lease after
termination of any previous lease of the same right of way.

TheXil Right of Way Airspace Leasing Program Page iv
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APPLICATION
r'<v for
AIRSPACE LEASE

[ ]
ote:>rPlease read the policy carefulUy to determine eligibility and the obligations and resoonsibinties’

oclated with the leasing .program.
If approved, applicant Ls:

AN.on-refundable application fee of $100 must accompany this application.
sponsible for public notice costs, a S200 lease Issuance fee and the annual fair market rental amount." * |

Business Phone:

ame ofBusiness:

-vJ$ _
Name'of Applicant:

Title:

City: Zip.

Business Address:
Milepost

PHysfeal Address:

BUSlQESS LOCATION DATA:
(ljl:fes Ormo Is Business Within City or Borough Limits?

A,

res Clno

I"2#1
Proposed Use of Highway Right of Way:

Do local sign ordinances apply Inyour case?

Highway
%iji _ _
‘Réquested on-pre nlse sign to be located approximately feet from edge of pavement.

AIMPORTANT: Please attach photographs In accordance with directions on Page 2 of this application AND
mhe Detailed Site Layout Drawing In accordance with directions on Page 3 of this application.

N

i Applicant's Certification:

1L, , . .
certlfy that the above and foregoing statements are true and correct. | further certify that I will not

. Jidlscrimtnate or deny such services of public accommodations based upon race, religion, color, age. sex.

>S?j;national origin or disability which is prohibited by law and that | have read and understood the Airspace

Leasing policy and application.
ft®.f
i%;lCri/
J
Date Applicant's Signature

Please mail or take your application to:
Alaska Department of Transportation & Public Facilities

Right of Way Section
I 4111 Aviation Avenue
P. 0. Bax 196900
Anchorage. AK 99519-6900

yt e

Phone: 266-1631
APPLICATION. Page 1of3
December 1991

Right of Way Airspace Leasing Program
MilDepartment of Transportation & Public Facilities



sign or the arooosed location of such,

|Photographs shall show the view of the main highway turn-off to the business. They
‘'should show'the slope, typically taken from a distance of one hundred feet in each
edirection and one taken from the centerline of the highway toward the sign location.

(There should be a minimum of three photographs.) These photos will be used In
Ndetermining If additional slope limit Information Is required to determine the clear
.'Wzone. Mark an arrow on the pavement depicting your turn-off and indicate the proposed

Il location of a sign,
13

Lm

IMSIII
*%

0

AJJtRight ofWay Airspace Leasing Program APPLICATI%';IE:(E;% %rzlggf

mDepartment of Transportation & Public Facilities

I
IV,



Depict:

Depict:
Depict:
Depict:

rlease pruYioe a ucutucu sue uiyuut ar amjuurLnau piac amwing Deiow or tctacn
0O business sign location, parking, access Into business and location ofbuilding -where business Is

conducted.
0O how farthe sign will be from edge of traveled way
0O major attributes ofthe area snch as vegetation, existing risible utilities and blkebaths

O all

roads byname and other pertinentlandmarks

[Je»; .
I m

= | |
ayjAlrspace Leasing Program
of*Transportatlon & Public Facilities

APPLICATION, Page 3 of 3
December 1991



WAITER I HICKFI GO\FRSOR

DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES 4111 AVIATION AVENUE
HO. BOX 196000
CENTRAL REGION - DIVISION OF DESIGN AND CONSTRUCTION ANCHORAGE . ALASKA ®JOSIO-bOIIO
RIGHT OF WAY BRANCH (FAX 248-94161 100712hb-1b21

October 5, 1992

Re: NOTICE OF UNAUTHORIZED
ENCROACHMENT
Parks Highway
R/W ID #216.146

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Patricia and Walter Newman
Newman®s Hilltop Service
P.0. Box 98

Willow, AK 99688

Dear Business Owner:

Our recent 1inventory of the above referenced highway noted your
sign(s) encroaching 1in the State"s right of way. See enclosed
picture(s) showing the right of way in your area and the location
of the sign(s).

To amiably resolve this situation, you are invited to make
application to lease this portion of the right of way.

The Department is very aware of the need to inform the motoring
public of a business®s or service"s location. To be responsive to
this need, the Department may lease a portion of the right of way

for placement of an on-premise advertising sign. To qualify for
this program, the business site must be next to the proposed lease
area. Enclosed 1is further information about this program and an

application.

Unless other arrangements are made, the unauthorized encroachment
must be out of the right of way before November 7, 1992. After
that date, the Department will have it removed with the cost billed
to you. notification of this pending action follows the provisions
of Section 19.25.200 - 19.25.250 of the Alaska Statutes (effective
05/13/71).

Removal of any additional unauthorized encroachments placed upon
the highway right of way at this Jlocation, will occur without
further announcement.



Patricia and Walter Newman -2 - October 5 1992

If you have any questions, please call me or Right of Way Agents
Kathy Trawver or Mary Thurman at 1-800-770-LAND (1-800-770-5263).

Sincerely,

Enclosures

GEK/riIm
NUE .LTR






SUMMARY OF POLICY
FOR
LEASING ADJACENT RIGHT OF WAY
FOR EXTENDING BUSINESS PREMISES

INTRODUCTION

Many businesses located adjacent to a highway may not be visible from the highway. Ithas become
evident that a program should be developed that will better serve businesses located adjacent to
state highway right of way.

It must be noted, however, that businesses participating in this program will be applying for an
airspace lease, and many procedural requirements must be followed in accordance with state and
federal law.

DEFINITIONS

Airspace. For purposes of this program, airspace means that space located above, at, or below the
highway 3 established gradeline, lying within the approved right of way limits.

Clear Zone is the total roadside border area, starting at the edge of the traveled way, which should
be maintained free and clear of any obstructions to the traveling public. The desired width of the
clear zone is dependent upon the traffic volumes, speeds and the roadside geometry.

Legal signs are those visible signs adjacent to the traveled way which are erected and maintained
as official state signs or signs meeting the definition of "on-premise."

On-premise sign is a sign:
advertising the sale or lease of the property upon which it is located.
. advertising activities conducted on the property upon which it is located.

To qualify as an on-premise sign, the sign must conform to the exact property requirement and
purposes above. Signs will not meet the property requirement ifthey are on land not integral with
and contiguous to the premises on which the activity is conducted.

A sign which by itself brings rental income to the landowner or tenant or which prominently
advertises brand name products not sold, or services not performed at the location will not be
considered to be an on-premise sign. Signs advertising land for sale or lease cannot be considered
on-premise signs if they advertise other products or services.

Traveled Way isdefined as the portion of the roadway for the movement of vehicles, exclusive of
shoulders and auxiliary lanes such as those used for parking, turning, climbing or other purposes
supplementary to through traffic movement.

Right of Way Airspace Leasing Program Page i
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ELIGIBILITY FOR PARTICIPATION

A business sign may be allowed as an on-premise sign inside the highway right of way when the
business owner enters into an airspace lease for a minimum lease of one thousand (1,000) square
feet of right of way adjoining the business. A sign shall not be erected until an airspace lease has
been executed by the department. A business must meet the following requirements:

Sign Location

The right of way on which the sign is located must be integral with and adjacent to the premises
on which the activity is conducted.

Sign placement must be compatible with all safety and maintenance needs. Accordingly, sign
placement shall not be allowed in any of the following locations:

1 Within 30 feet of the edge of the traveled way and within the required clear zone as
determined by a registered civil engineer. The use of breakaway sign supports shall not
justify placing an on-premises sign within the required clear zone.

2. In any location needed for operational activities such as ditches and drainage structures, cut
or fill embankments, snow storage areas, and utility lines.

3. In any location that a utility permit would preclude leasing, including any required safety
setback distances.

In most cases a structure, improvement or sign may be placed a distance of fifty feet or more from
the traveled way. In the few cases of properties located on curved areas of the road or with steep
slopes, it is necessary to determine the clear zone.

Signs Located Between Thirty and Fifty Feet from Traveled Y\ay

If a business wishes to place a sign less than fifty feet from the traveled way, they must meet one
or more of the below-listed eligibility factors. The applicant must provide a clear zone analysis by
a registered engineer and a plat of proposed lease area prepared by a surveyor.

1 Terrain, curvature of the road or vegetation obscure visibility of the business completely or
until a motorist is within 800 feet or less of the driveway.

2. Where the right of way is irregular in width as measured from the centerline of the road,
it may be desirable to permit businesses adjacent to wider right of way sections to locate
their business sign at a distance similar to other businesses in the same area.

Signs may be placed within the airspace leased right of way when the airspace use includes parking
or other business-related purposes.

Right of Way Airspace leasing Program Page i
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Adjacent Business Property ROW Boundary

Additional Analysis Required-
see Sec. 9.08.03

No Signs Permitted r 50 Feet
30 Feet

Cdge of Traveled Way — J
Sign Design Criteria

Only one on-premise sign location per frontage shall be allowed.
Signs shall not be taller than thirty (30) feet.

Signs shall not be larger than 150 square feet in surface area, measured on one face. Local
government sign criteria/ordinance, ifmore restrictive, shall take precedence.

Signs shall contain no flashing, rotating or blinking lights, nor symbols, logos, type, or shapes that
resemble official traffic control devices.

All sign lighting shall be of an indirect nature such that no portion of the light source shall be
visible to a vehicle occupant while using the roadway facility. Further, the lighting fixtures shall be
located on the sides of the sign but not on the top or bottom. The sign facing material shall be
made from non-glare, non-high intensity reflective sheeting.

APPLICATIONS TO LEASE HIGHWAY RIGHT OF WAY

Requests for an airspace lease must include a S100 non-refundable application fee and the
following information:

L A sketch of the site showing the location of the business or residential property and the
location/proposed location of any structure, improvement or sign. Major attributes of the
area should be noted such as vegetation, existing visible utilities, and bikepaths.

2. A photograph of the existing, or location of the proposed sign.

3. Photographs of the edge of the roadway showing the slope, typically taken from a distance
of one hundred feet in each direction toward the proposed sign location. The photos will
be used to determine if additional slope limit information is required to define the clear
zone.

Right of Way Airspace Leasing Program Page ui
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oval by Federal Highway Administration

> proposals must be approved by the Federal Highway Administration,

jnomie Rent

£ lease amount will be determined by the region using fair market value,

ublic Notice of Proposed Lease

Vhen approved for lease, public notice shall be given in a local newspaper for three consecutive
veeks. The cost of notification shall be the responsibility of the applicant.

Lease Issuance Fee

A S200 issuance fee shall be paid, along with the fair market value when the Airspace Lease is
signed. The lease shall be for a five year renewable term unless other terms are noted in the Lease.

Timely Term Payments

Payments must be received by the issuing office within sixty (60) days of the due date. If not
received within sixty days, the lease is automatically terminated. The sign and any other structures
must be removed within fifteen days of the termination of the lease. Ifnot removed within fifteen
days, removal will be accomplished by State personnel and the owner will be billed for all removal

costs.

A $200 lease issuance fee will be charged to re-issue a lease after termination of any previous lease
of the same right of way.

Right of Way Airspace Leasing Program Page v
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APPLICATION FOR AIRSPACE LEASE

Note: Please read the policy carefully to determine eligibility and the obligations and resporsibilities associated with the leasing
program. A non-rcfundable gpplication fee of $100 must accompany this goplication. Happroved, applicant is responsible for public
notice aosts, a $200 lease issuance fee and the annual fair market rental anount. The Airspace Lease issubject to local government
sign criteria/ordinance. Hmore restrictive, local government ordinance sall take precedence.

"eALL INFORMATION MUST BE PROVIDED INORDER FOR APPLICATION TO BE PROCESSED!

Name of Highway: Milepost:

Name of Business: Business Phone:
Name of Applicant: Title:
Business Address: City:

Physical Address: City:

Legal Description of Business Physical Location (Attach Separate Sheet ifNecessary):

Assessment Tax # of Business Physical Location:

1 Yes 1 No Is Business Within City/Borough Limits?
1Yes 1 No Do you own the land where the business is physically located"

Ifanswer to (2) isno, please provide Name and Address of the Land Owner_

Proposed Use of Highway Right of Way: [ Parking 1 Sign
Size of Proposed Lease Area (Minimum 1,000 s.f.): _

Requested on-premise sign to be located approximately feet from edge of pavement.

IMPORTANT : Please attach photographs in accordance with directions on Page 2 of this application -
the Detailed Site Layout Drawing in accordance with directions on Page 3 of this application.

Applicant S Certafication:

| certify that the above and foregoing statements are true and correct. 1 further cartafy that | will not discriminate or den;
services of public accommodations based upon race, religion, color, age, sex, national origin or dissbility which s prohibited
and thet | have read and understood the Airspace Leasing policy and application.

Applicant S Signature
Plesse nail a’tdﬂuraplicatimtx FOR RIGHT OF WAY OFFICE USE ONLY
Rﬁﬁtaofw t of Trangportation & Rblic Faalities
ay Sctiin .
AT Aiation APPROVED: [ YES CINO
P.O.BOX,AK%IM ID NUMBER:

Adorage
Phore: 266-1671 or 80-710-5233

Right of Way Airspece Lessing Program APPLICATION. Pae
Departrent of Trangoortation & Rblic Ralites Decerber, 191 (Roa



© RECEIVED

U.S. Department A.SS.k !>ySCH 20. 50x 21 £4%
of Transportation Juneau. A.55<a

Federal Hi
Administra iq\)/\r?y

October 13, 1992 _
FORA

Boyd Brcwnfield, P.E. 5
Director, Design and Construction ﬁ%ﬁyﬁ

*

Anchorage, Alaska inyi

Dear Mr. Brownfield; Sﬂimﬁmilgf'

Alaska DOT&PF, Central Region &

mr2l-v.7Svca.
Right-of-way Encroachment Control Effort Jrtertor
Current Status °
We read with considerable interest, Mr. Beardsley®s October 5, 1992
report on the progress being made on removing illegal outdoor
advertising signs and encroaching signs within the highway right of
way. Based upon the numbers presented, this problem is of a much
greater magnitude than anyone anticipated. According to the
report, 546 signs were identified during the initial inventory and
another 270 political and real estate signs were discovered during
the clean-up sweep in September.

The above categories indicate there were a total of 816 signs that
needed to be removed in the Central Region. The sign owners were
informed that these i1llegal signs must be removed. As a result of
this notification 232 signs were voluntarily removed by their
owners. Following this action right-of-way forces removed another
294 signs. This is a significant reduction in this long standing
problem, Mr. Kauzlarich and his predecessor Ms. Cooley and their
staff should be commended.

Despite the above actions nearly 300 illegal signs remain 1in the
Central Region. In order to comply with federal statutes and
regulations which require that the state effectively control
outdoor advertising, these remaining signs will need to be removed
and a continuing effort tc preclude new signs from being erected
should be instituted.

W ooltfic Co S

P ost-tr orand fax transmittal merino 7671 »of pag«s » / S » Cerely yours,
To

IFfOVEW Y -\rv.G «- . Zovom Robert E. Ruby
co Crvj ' Division Administrator
Dep\. Phon.i £2(~(0 (
Fax n Fix »

%E" [ f']'s"5- g?g By: [Gary E. Wilson

| SiE2iE 5 : [gary E. _
ILL §-1q ST 5 Right-of-Way Officer



February 3, 1993
Margaret,

This 1s my best estimate of the costs involved with processing an
Alrspace Lease Application for placing a sign in the right of way.

The application must be reviewed by at least five sections in the
Department. Approximately #0 to 100 applications are processed
annually. Not all are granted.

The fee charged includes Fair Market Rental value (annual fee) ,
plus $100 application fee, plus $200 issuance fee, plus newspaper
advertising fee.

Estimate of Department Costs
Associated with Issuing an Airspace Lease:

Traffic $160
M&Q 18
utilities 10
Design 25
R/W 525
Total $738

Rick

x538

cc: Dan Beardsley, SR/WA, Chief R/W Agent, Central Region



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY
L907) -165-3867 or 465-2-150 |§%‘A¥E OE hAg}&
AX (907) 465-2029 130 Seward Strest, Suite 409

Mail élop 310 Juneau, Alaska 99801-2105

MEMORANDUM October 23, 1992

SUBJECT: DOTPF -Airspace Leasing Program
(Work Order No. 8-LS0132)

TO: Senator Curt Menard
ATTN Johanna Munson

FROM: George Utermohle$”
Legislative Counsel

This memorandum 1is in response to your inquiry as to whether the Department of
Transportation and Public Facilities (DOTPF) must implement its airspace leasing
program for business signs by regulation.

DOTPF has recently implemented an airspace leasing program in order to comply
with the requirements of the federal aid highway program. Airspace leases grant
permission to a person to use airspace within the right-of-way of a highway. Use of
federal aid highway rights-of-way for nonhighway purposes by a person, other than
a railroad or public utility, are subject to the airspace management provisions of 23
C.F.R. 713.101 - 205. For purposes of the federal aid highway program, "airspace"
is "that space located above, at. or below the highway 3 established, gradeline lying
within the approved right-of-way limits."” 23 C.F.R. 713.203; emphasis added.

The authority of the DOTPF to implement an airspace leasing program arises
implicitly under AS 19.05.010, 19.05.030(1), 19.05.040, and AS 44.42.020(a)i/ and

- Alaska Statutes 19.05.010 states:

The department & responsible for the planning, construction, maintenance, protection, and
control of the state highway system.

Alaska Statutes 19.05.030(1) stales:

The department has the following duties:
(@) direct approved highway planning and construction and maintenance, protection

and control of highways;
(cotinued-..)



Senator Curt Menard
October 23, 1992
Page 2

explicitly under AS 19.25.200(a)=/.

The procedures and standards for issuance of an airspace lease for a business sign
are set out ina document entitled "Summary of Policy for Leasing Adjacent Right of
Way for Extending Business Premises.” DOTPF has not adopted regulations
implementing the airspace leasing program.

Under AS 44.62 (Administrative Procedure Act), DOTPF must adopt regulations in
accordance with the procedures set out in that chapter. A regulation is a "rule,
regulation, order, or standard of general application” including "Manuals, *policies,”
Tnstructions, “guides to enforcement, “Interpretive bulletins, Interpretations, and the

~(... .continued)

Alaska Statutes 19.05.040 states:
Sec. 19.06.040. POWERS OF DEPARTMENT. The department may

(@ acquire rights-of-way for present or future use;

(®) control access to highways;

(©) regulate roadside development;

(7)) preserve and maintain the scenic beauty along state highways;

. . .;and

(12) exercise any other power necessary to carry out the purpose of AS 19.05 -
AS 19.%5.

Alaska Statutes 44.42.020(a) slates:

(@ The department sall
(€)) plan, design, construct and maintain all state modes of transportation and
transportation fecilities and all docks, flaats, breakwaters, buildings and similar fecilities;

(6) cooperate and coordinate with and enter into agreements with federal, state and
local government agencies and private organizations and persons in exercising its powers and
duties;

(7) manage, operate, and maintain state transportation fecilitiesand all docks, floats,
breakwaters and buildings, including all state highways, vessels, railroeds, pipelines, airports,
and aviation fecilities;

Alaska Statutes 19.25.200(a) stales:

An encroachment may be constructed, placed, changed, or maintained across or along a
higway, but only in accordance with regulations adopted by the department. An
encroachment may not be constructed, placed, maintained, or changed until it is authorized
by a written permit issued by the department, unless the department provides otherwise by
regulation. The department may charge a fee for a permit issued under this section.
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TEXT TELEPHONE: (907)465-3652
FAX NUMBER: (907)5" " "

November 25, .1992

The Honorable Curt Menard
Alaska State Legislature

165 E. Parks Hwy, Suite 106
Wasilla, Alaska 99654

Dear Senator Menard:

Thank you for your October 26 letter concerning the department's airspace
leasing program.

Should your request be considered, it would foreclose any further
consideration for leasing and require mandatory removal of all signs within
state right-of-way. This would put the state into the awkward position of
having to remove all illegal signs without alternatives. We do not believe it
serves the interests of your constituents.

There are two issues at work regarding our airspace leasing program.

1. First and foremost, the Intermodal Surface Transportation
Efficiency Act of 1991 (ISTEA) and our state statutes require
that the state remove illegal signs or face possible loss of federal
funding. This is presently a mandate.

2. Second, in an effort to provide an alternative to arbitrary
removal, the state has approached the Federal Highway
Administration (FHWA) regarding the acceptance of a leasing
program for those wishing to retain signs within our right-of-
way. This is a new option and is not presently a state regulation.

As a matter of background, for the past year and a half our Central Region
has been inventorying all state maintained roads in the southcentral area for
unauthorized encroachments and off-premise signs. We have most recently
gone to FHWA to convince them of the merits of a leasing option rather than
automatic removal. This arrangement was obtained only after hard
negotiation.
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Since this time, and whenever possible, the new leasing program allows the
business owner with a sign in our right-of-way to apply to lease right-of-way
for the sign rather than immediate removal. The department fought hard
for this alternative. It is our way of responding to the needs of business
owners owning property next to the state's roads while still obeying state
and federal statues.

Meanwhile, as dictated by our Administrative Procedures Act, | have
directed my staff to begin the process of adopting an airspace leasing
program as state regulation.

The Alaska Constitution decrees that we receive fair market value for our
leases. Once regulations have been adopted, the current fee structure will
be adjusted to reflect true costs. Any credit from the difference will go
towards future lease payments.

If you have any questions, Mr. Boyd Brownfield, Director of Design and
Construction, (266-1500) or Mr. Dan Beardsley, Chief of Right-of-Way,
(266-1621) can best assist you.

| appreciate the interest of your staff in our recent meetings with the
Matanuska-Susitna Borough regarding the core highway system. In the
weeks ahead, we will be working with the Mat-Su Borough to further define
the core system. During those discussions, we will give your concerns
careful consideration.

Sincerely,

Frank G. Turpin
Commissioner

cc. Katy McHugh, Legislative Liaison, Commissioner's Office
Lowell A. Humphrey, Regional Director, Central Region
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Current Status: () RLS

Date Page Action
1 C3/713/91 527 (©) READ THE FIRST TIME - REFERRAL(S)
2 03/13/91 527 [©) TRANSPORTATION
3 04/23/91 ©) TRA AT 1:30 PM BELTZ ROOM 211
4 04/23/91 (©) MINUTE(TRA)
5 04/24/91 979 ©) TRA RPT 3DP
6 04724791 979 SJ ZERO FISCAL NOTE PUBLISHED (S.-TRA/DOT)
7 04/24/91 979 (©) REFERRED TO RULES
8 04/26/91 (©) RLS AT 12:15 PM BUTROVICH ROOM 205
9 04/26/91 o MINUTE(RLS)



BASIS Committee Minutes
The next order of business was SB 197, relating to outdoor
advertising along highways. SENATOR SHULTZ, sponsor of the
measure, explained that there 1is a problem along some
highways which relate to signs. He said the reason that
there are problems is because state law is more stringent

than federal law. The bill asks that it be mandated that
the state adopt less stringent federal standards on class Il
roads.

KEITH GERKIN, Deputy Commissioner, DOT/PF, said the
department is in favor of the legislation. Regarding the
fiscal i1mpact, there would be no additional costs. He noted
there would be a one time cost for adopting regulations.
Mr. Gerkin referred to a federal law, called the Ladybird
bill, which banned outdoor advertising within certain
distances of right-of-ways and said that law applies to
interstate and federal primary systems. The state law makes
the same prohibitions on the iIntrastate, primary, and the
Selection=>
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HELP EXIT MENU PRINT BWD FWD FIRST LAST QUIT
BASIS Committee Minutes

secondary systems of roads which adds more miles of road.
He explained that the bill would make the are”s of
enforcement the same as what the federal government
requires. It would lessen the burden of policing the roads
for advertising outside of the right-of-wa”. Mr. Gerkin
explained that the federal Jlaw already has the ability,

within urban areas, to have zoning to designate commercial
areas i1n which those laws don"t apply. On site advertising
for business would be allowed.

SENATOR SHULTZ said it would never impact anything that is
on right-of-way, the signagewould be excluded. Mr. Gerkin
said signage within the legal limits of a right-of-way is an
encroachment and has to be permitted or done away with.

CHAIRMAN MENARD asked if the right-of-ways vary from the

center line. Mr. Gerkin explained that is one of the

problems with enforcement as people who Jlive along the

right-of-ways don"t always know where it 1is. He said the

legislation removes some routes from some of the systems
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secondary systems of roads which adds more miles of road.
He explained that the bill would make the areas of
enforcement the same as what the federal government
requires. It would lessen the burden of policing the roads
for advertising outside of the right-of-way. Mr. Gerkin
explained that the federal Qlaw already has the ability,
within urban areas, to have zoning to designate commercial
areas in which those laws don"t apply. On site advertising
for business would be allowed.

SENATOR SHULTZ said it would never impact anything that is



on right-of-way, the signage would be excluded. Mr. Gerkin
said signage within the legal limits of a right-of-way is an
encroachment and has to be permitted or done away with.

CHAIRMAN MENARD asked if the right-of-ways vary from the

center line. Mr. Gerkin explained that is one of the
problems with enforcement as peoplewho Ilive along the
right-of-ways don"t always know where it 1is. He said the

) legislation removes some routes from some of the systems
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tha- had to be enforced. It makes fewer iInconsistencies to

explain and will still exist on the rest of the system to
which the federal law applies.

SENATOR JONES referred to private lands being controlled and

questioned if state land would be controlled. SENATOR
SHULTZ said advertising isn"t allowed on state land, but
correctional or historical signs can be put up. He said

current law says if you advertise along secondary roads, it
has to be on the site where the business is. The committee
members continued to discuss the current Qlaw and the
proposed legislation.

There being no further testimony on the bill, SENATOR SHULTZ
moved and asked unanimous consent to pass SB 197, out of the
Senate Transportation Committee with individual
recommendations and a zero Ffiscal note. Hearing no
objection, the motion carried.
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BASIS Text for SB 197 Page 1 of 2
SB 197
1 "An Act relating to outdoor advertising."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 19.25 is amended by adding a new section to read:
Sec. 19.25.091. OUTDOOR ADVERTISING. (@ Except as may be required for
participation in federal aid highway programs, outdoor advertising is
permitted outside of the
right-of-way of highways in the state.
(b) The department shall seek to obtain all exemptions from federallaws
relating to
8 outdoor advertising adjacent to federal aid highways that are available
under federal law.
9 (©) The department shall adopt regulations to implement AS 19.25.091 -

No gabhwN

19.25.180.

10 *Sec. 2. AS 19.25.130 is amended to read:

11 Sec. 19.25.130. PENALTY FOR VIOLATION. A person who violates _AS
19.25.091 -

12 19.25.180_ [AS 19.25.080 - 19.25.180], or a regulation adopted under _AS
19.25.091 - 19.25.180_

Selection=>

PF1 PF2 PF3 PF4 PF5 PF6 PF7 PF8 PF9 PF10 PF11 PF12
HELP EXIT MENU PRINT BWD FWD FISCAL FIRST LAST QUIT
BASIS Text for SB 197 Page 1 of 2
SB 197

12 19.25.180_ [AS 19.25.080 - 19.25.180], or a regulation adopted under _AS
19.25.091 - 19.25.180_
13 [THEM], 1is guilty of a misdemeanor and upon conviction is punishable by a
fine of not less than
14 $50 nor more than $1,000.
1 * Sec. 3. AS 19.25.160 is amended to read:
2 Sec. 19.25.160. DEFINITIONS. In _AS 19.25.091 - 19.25.180_ [AS 19.25.080
- 19.25.180]
3 (D ["'DEPARTMENT"™ MEANS THE DEPARTMENT OF TRANSPORTATION
4 AND PUBLIC FACILITIES;
5 (2)] Tinterstate system™ means that portion of the National System of
Interstate
6 and Defense Highways located in this state, as officially designated, or
_that_ [AS] may hereafter

7 be [SO] designated, by the commissioner [,] and approved by the secretary of
transportation [(J

8 or by the secretary of commerce before the effective date of the transfer of
functions under

Selections BOO2-INVALID SELECTION
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SB 197

8 or by the secretary of commerce before the effective date of the transfer of
functions under

9 Public Law 89-670 [80 STAT. 931)], under the provisions of Title 23, United
States Code,

10 "Highways'?

11 (@ [(3)] Toutdoor advertising” includes _an_ [ANY] outdoor sign,
display, or device

12 used to advertise, attract attention_,_ or inform and _that_ [WHICH] 1is

visible to a person on the
13 main-traveled way of a highway [OF THE INTERSTATE, PRIMARY, OR SECONDARY



14 SYSTEMS] in this state, whether by printing, writing, painting, picture,
light, drawing, or

15 whether by the use of figures or objects, or a combination of these, or any
other thing designed,

16 intended, or used to advertise, inform, or attract attention;

17 () [A@®D] Tprimary system”™ or "secondary system'™ means that portion of
connected

18 main highways, as officially designated, or _that_ [AS] may hereafter be
[SO] designated, by the
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18 main highways, as officially designated, or that [AS] may hereafter be
[SO] designated, by the

19 commissioner [,] and approved by the secretary of transportation”™_ [( or
by the secretary of

20 commerce before the effective date of the transfer of functions under Public
Law 89-670 [80

21 STAT. 931)], under the provisions of Title 23, United States Code,

"Highways".
22 * Sec. 4. AS 19.25.180 is amended to read:
23 Sec. 19.25.180. INTERPRETATION. _AS 19.25.091 - 19.25.180_ [AS 19.25.080

24 19.25.180] may not be construed to abrogate or affect _a_ [ANY] law,
ordinance, regulation_, or

25 resolution that is more restrictive than the provisions of _AS 19.25.091 -
19.25.180_

26 [AS 19.25.080 - 19.25.180].

27 * Sec. 5. AS 19.25.080, 19.25.05)0, 19.25.105(a), and 19.25.105(c) are

repealed.
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27 * Sec. 5. AS 19.25.080, 19.25.090, 19.25.105(a), and 19.25.105(c) are
repealed.
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SENATE BIEL NO. 197
INTHE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE -FIRST SESSION

BY SENATOR SHULTZ

Introduced: ¥/13/91
Referred: Transportation

A BILL
FOR AN AGT ENTITLED

"An Act relating to outdoor advertising."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 19.25 is amended by adding a new section to read:

Sec. 19.25.091. OUTDOOR ADVERTISING, (a) Except as may be required foi
participation in federal aid highway programs, outdoor advertising is permitted outside of the
right-of-way of highways in the state.

(b) The department shall seek to obtain all exemptions from federal laws relating to
outdoor advertising adjacent to federal aid highways that are available under federal law.

(c) The department shall adopt regulations to implement AS 19.25.091 - 19.25.180.

*Sec. 2. AS 19.25.130 is amended to read:

Sec. 19.25.130. PENALTY FOR VIOLATION. A person who violates AS 19.25.091 -
19.25.180 IAS 19.25.080 - 19.25.180|, or a regulation adopted under AS 19.25.091 - 19.25.180
[THEM], is guilty of a misdemeanor and upon conviction is punishable by a fine of not less than
$50 nor more than $1,000.

SB0197a -1- SB 197
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* Sec. 3. AS 19.25.160 is amended to read:

Sec. 19.25.160. DEFINITIONS. In AS 19.25.091 .19.25.180 IAS 19.25.080 - 19.25.1801

(1)| "DEPARTMENT" MEANS THE DEPARTMENT OF TRANSPORTATION
AND PUBLIC FACILITIES;

(2] "interstate system" means that portion of the National System of Interstate
and Defense Highways located in this state, as officially designated, or that [ASJmay hereafter
be [SOI designated, by the commissioner {| and approved by the secretary of transportation [(]
or by the secretary of commerce before the effective date of the transfer of functions under
Public Law 89-670 [80 STAT. 931)], under the provisions of Title 23, United States Code,
"Highways";

(2 [(31 "outdoor advertising™ includes an [ANY] outdoor sign, display, or device
used to advertise, attract attention! or inform and that [WHICH] is visible to a * rson on the
main-traveled way of a highway [OF THE INTERSTATE, PRIMARY, OR SECONDARY
SYSTEMS] in this state, whether by printing, writing, painting, picture, light, drawing, or
whether by the use of figures or objects, or a combination of these, or any other thing designed,
intended, or used to advertise, inform, or attract attention;

(3) [(4)] "primary system" or "secondary system" means that portion of connected
main highways, as officially designated, or that [AS] may hereafter be [SO] designated, by the
commissioner [,] and approved by the secretary of transportation! [(] or by the secretary of
commerce before the effective date of the transfer of functions under Public Law 89-670 [80
STAT. 93l)|, under the provisions of Title 23, United States Code, "Highways".

* Sec. 4. AS 19.25.180 is amended to read:

Sec. 19.25.180. INTERPRETATION. AS 19.25.091 - 19.25.180 [AS 19.25.080 -
19.25.180] may not be construed to abrogate or affect a [ANY] law, ordinance, regulation! or
resolution that is more restrictive than the provisions of AS 19.25.091 « 19.25.180
[AS 19.25.080- 19.25.180].

* Sec. 5. AS 19.25.080, 19.25.090, 19.25.105(a), and 19.25.105(c) are repealed.

SB 197

2- SB0197a
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March a, 1993

Representative Harley Olberg
Representative Curt Menard

State Capitol

Juneau, Alaska 99S01-11S2

Dear Representatives Olberg and Menard,

Alaska Wildland Adventures provides small-group natural
history tours from the Kenai Peninsula to Denali National Park.
We are part of a growing trend in travel, sometimes more recently
referred to as "ecotourism"™. Last summer we had over 70
individual trip departures and we serviced over 900 participants
in our seven to twelve day trips. During our "soft adventure”
trips, we often travel between parks, forests, and refuges using
the highway system. Wt have several serious concerns with House
Bill No. 26, an act relating to the control of outdoor
advertising.

It appears that this bill would allow large scale billboard
advertising throughout the state's highways. W are against this
because 1) billboards would provide incongruent obtruaions to the
state's beautiful roadside scenery; 2> large businesses would
dominate the highways with their messages; and 3) large companies
and their catchy slogans are not what we want our visitors to
remember from their trip to Alaska.

W believe it is not necessarx to clutter Alaska's highways
with the same type of billboards that can be observed throughout
the rest of the country, therefore, we urge you to oppose this

bill.
Respectfully,

Kirk Hoesale
President

Po Box 339 Giacjwooo. Ak 99587
Direct,907-783*2928 Outside Alaska,800-334-8730 WITHIN ALASKA: 800-478-4100
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P.0. Box 84884 Fairbanks, Alaska 99708 < (907) 474-0286

March 4 1993

Representative Harley Olberg
/o P.0. Box V
Juneau, AK 9801

Dear Representative Olberg:

The Alaska Campground Owners Assoc._gACOA) wants to extend
our gratitude ana “support fcr SSHB 26 introduced by Rep. Curt

Menard.

ACOA was established three years ago In an effort to create a
more healthy environment for our growing private campground
industry In the State of Alaska. Over the past three years, we
have seen a number of new parks become established” and join
our organization. We originally were an organization of
campground members. Today, the ACOA has grown to Include
5% campground owners state-wide, in addition to 43 associate
members (supporting small businesses and organizations).

Our Association Is one that IS _se_riousl¥ Impacted economically
as a result of the State’s restrictive statutes for outdoor

advertising along our road system.

ACOA supports the relief that HB26 will give to our. members
In regnards to outdoor advertising. As tourism facilities, we
must e ahle to post signs for directional purposes in the same
manner as the State Division of Parks. As you know, all State
campgrounds are allowed highway roadsigns.

Sincerely,

|
Secretary/Treasurer
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IMF NRXT ORDER OF BUSINESS WAS SB 19'', RELATING TO OUTDOOR
ADVERTISING ALONG HIGHWAYS*  SENATOR SHULTZ, SPONSOR OF THE
MEASURE, EXPLAINED THAT THERE IS A PROBLEM ALONG SOME
HIGHWAYS WHICH RELATE TO SIGNS* HE SAID THE REASON THAT
THERE ARE PROBLEMS IS BECAUSE STATE LAV IS MORE STRINGENT

THAN FEDERAL LAW. THE BILL ASKS THAT IT BE MANDATED THAT
THE STATE ADOPT LESS STRINGENT FEDERAL STANDARDS ON CLASS 11

ROADS«

KEITH GERKIN, DEPUTY COMMISSIONER, DOT/PF, SAID THE
DEPARTMENT IS IN FA'OR OF THE LEGISLATION* REGARDING THE
FISCAL IMPACT, THERE WOULD BE MD ADDITIONAL COSTS* HE NOTED
THERE WOUD BE A ONE  TIME COST FOR ADOPTING REGULATIONS*
MR* GERKIN REFERRED TO A FEDERAL LAWN, CALLED THE LADYBIRD
BILL, WHCH BANNED OUIDOOR  ADVERTISING WTHIN CERTAIN
DISTANCES OF RIGHT-OF-WAYS, AMD SAID THAT LAN APPLIES TO
INTERSTATE AND FEDERAL PRIMARY SYSTEMS. THE STATE LAN MAKES
THE SAVE PROHIBITIONS ON THE INTRASTATE, PRIMARY, AND THE
SECONDARY SYSTEMS OF ROADS WHICH ADDS MORE MILES OF ROAD*
HE EXPLAINED THAT THE BILL WOUD MAKE THE AREAS OF
ENFORCEMENT THE SAVE AS WHAT THE FEDERAL GOVERNVENT
REQUIRES* IT WOUD LESSEN THE BURDEN OF POLICING THE ROADS
FOR ADVERTISING OUTSIDE OF THE RIGHT-OF-WAY* MR GERKIN
EXPLAINED THAT THE FEDERAL LAW ALREADY HAS THE ABILITY,
WITHIN URBAN AREAS, TO HAVE ZONING TO DESIGNATE COMMERCIAL
AREAS IN WHICH THOSE LAWS DONT APPLY. ON SITE ADVERTISING

FOR BUSINESS WOUD BE ALLOMED*

SENATOR SHULTZ SAID IT WOUD NEVER IMPACT ANYTHING THAT IS
ON RIGHT-OF-WAY, THE SIGNAGE WOUD BE EXCLUDED* MR GERKIN
SAID SIGNAGE WITHIN THE LEGAL LIMITS OF A RIGHT-OF-WAY IS AN
ENCROACHVENT AND HAS TO BE PERMITTED OR DONE AMRY WITH*

CHAIRMAN MENARD ASKED IF THE RIGHT-OF-WAYS VARY FROM THE
CENTER  LINE* MR  GFRKIN EXPLAINED THAT IS ONE OF THE
PROBLEMS WTH ENFORCEMENT AS PEOPLE WHO LIVE ALONG THE
RIGHT-OF-WAYS DONT ALMMAYS KNOV WHERE IT  IS* HE SAID THE
LEGISLATION REMOVES SOME ROUTES FROM SOVE OF THE SYSTEMS
THAT HAD TO BE ENFORCED. IT MAKES FEWER INCONSISTENCIES TO
EXPLAIN AND WILL STILL EXIST N THE REST OF THE SYSTEM TO

WHICH THE FEDERAL LAN APPLIES*

SENATOR JONES REFERRED TO PRIVATE LANDS BEING CONTROLLED AND
QUESTIONED IF STATE LAND WOUD BE CONTROLLED* SENATOR
SHULTZ SAID ADVERTISING ISN'T  ALOMD ON STATE LAND, BUT

CORRECTIONAL CR HISTORICAL SIGNS CAN BE PUT UP. HE SAID
CURRENT LAW SAYS IF YOU ADVERTISE ALONG SECONDARY ROADS, IT
HAS TO BE ON THE SITE WHERE THE BUSINESS I1S* THE COMMITTEE
MEMBERS CONTINUED TO DISCUSS THE CURRENT LAV AVD THE

PROPOSED LEGISLATION *

THERE BEING NO FURTHER TESTIMONY ON THE BILL, SENATOR SHULTZ
MOVED AVD ASKED UNANIMOUS CONSENT TO PASS SB 197, OQUT OF THE
SENATE TRANSPORTATION COMMITTEE WTH INDIVIDUAL
RECOMVENDATIONS AND A ZERO FISCAL NOTE* HEARING NO
OBJECTION, THE MOTION CARRIED*
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ontiersman reporter "The second time (at about
By KERRY DOWNING Nancy and Wes Wallace, noon) they came beck; they had
Rotleseneoty > owners of Willow's Capital j (Trooper Dan Sices) with”them
A corrections officer f the y for the last 15 years, ~ and we went out again lo slop
Mat-Su Pre-Trial Facnlltly_ in twice fought, off workers from  them/They didn't ‘take it, be-
Palmer hes filed a complaint  the state Department of Trans-  cause we wouldn't allow it,”

with the Occupational Saf
and Health Administration
because two officer positions
have been cut from the facili-
3// He saP/s the facility can't
and to [ose any officers be-
cause of its dangerously large

initiate lation.

But (%m\ inspectors say
office staffi isn't under
their jurisdiction.

The Departments of Cor-
rections this summer was
forced to absorb a $7.5 mil-
lion cut in its proposed bud-
et. As a result, said Joint
lant, the officer who filed
the OSHA complaint, over-
crowding has become a prob-

lem at most of the correction-
See OSHA, Back Page

rtation and Public Facilities
ay to save their road sign
m the g[:lut(I:hes_-of"rI! ht'ol.'.
agents clearing"iflega
signs frgom the Parks Iq—lighV\%y.
standoffs caine at 9 am
nnd again at noon when state
DOT officials and Acme Fence
Co. workers came to_remove
the Wallaces', electric_sign,
which sits in the state's righ
way 100 feet from the nigh-,

;{_Isjecenter lire.
""They came up by themselves
the first time at ‘about a quarter

to nine in the morning,”’ said
Nancy Wallace. "They finally
left after my husband verbally
told me to go get the gun. Now
the %lejn was never picked up,
but he said it loud enough for
them to hear, and they leit and
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she said. "The trooper was
there and lie backed them off
for one day." After the con-
frontation, the WAllaces decided
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to move the sign back off the

right of way until the issue
could be straightened out, W\és
Wallace said

The Wallaces are among hun-
dreds of siall_business owners
ht.in the DOT's attempt to
clear signs along the highways
—Or 10 get husiness owners to
y for the signs under a state

easing program.

But the leasing idea has been
challen(]qed by Curt Menard,
who will be to Juneau as

[
the represen?gtin\ge for District

28 which includes the WAllaces. ..
m "Cur interpretation and what .

See SIGNS, Page 11
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Matanuska Telephone Associ-
ation should have told its mem-
bers that the interactive video
system being installing in four
Valley high schools will amount
tu nearly half a buck on each
customer's monthly hill, the.
stale's utility regulatory agency

Says.
}{?‘m concerned that the mem-

d e ve lo p e

EgﬂJONATHAN McNEILLY
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Tlie DepaI rtment of Natural
Resources has handed Hatcher
Pass Development Co. a pro-
posed. lease with terms nnd
conditions for developer Fred
Rogers and his team to review
in fiieir bid to build a ski resort
on tlie slopes of Government

According to Creek Taylor,

M Url...- Pncc

bership may not be fully in-
formed on tlie donation they're
making," said Mark Foster, a
member of the’Alaska, Public
Ukilities Commission, at a hear-
ing Friday, "if we fully allocate
llie substantial investrirent here
and (lie potential for consider-
able maintenance costs,.it's a
material amount when | com-
@p&e_l it-to a (monthly) rate of

r-g

m" This investment can be in

the range of 40-50 cents, five
percent of the monthly bill," lie
Isaid.-' o M

"I will admit, perhaps the
commission is correct/ said
Tom Minnich, MTA president,
on Tuescay. "Hindsight tells e
that visiting the borough and

. Cluss and oilier groups
like that was not enough. |
should have informed the gen-

eral membership

S....

"This won't show
rmnthéx phone hills at
Minnich. "What the _
sion meant was, if we i
this, we could reduce
24 cents.”

*The investment is
" said Commissi

isste here Is if ralepay™.

s e o ff~*
sl of Hatcher Tass,
rreo?e\?wth aides to leg
Pat Carney and Curt™f
and with "Frontiersrnn
lislier Duncan Fazier.
~\WWhen asked how lex;
tialions were progr
. said, after cong
dish of fondue at the |
PassLocge that "ever;/
moving fire,-and
taking everything one £




nething was wrong,
In't see What was hap-

| Friday, counselors
Were at Hinger
/anson and Sherrod
Life Quest counselors,
inder contract with,the
or such emergencies,
jd with drivers at the
lid Wésilla bus barrs.
Monday morning
rds was back on her fa
IS route with a substi-
er. The children were
»see Lords again, said
‘onley, mana er at
er's Palmer bus
v 5380l L oceb-wes hold-
mown after Friday's
"She wanted to’be
the kids," Conley said,
v bus drivers and em
at Mayflower were
d at the news of Gra-
leath. A handful_ of peo-
o0 of whom said they
us drivers but didn’t
give their names, cal ed
.mtiersman Friday to
n the circunstances sm-
og Craham's death,
lionswere raised regard—
unsanded road, the
r making decisions on
>recaltions drivers take
ma\eather, and who is re-
mlefor drivers' actions,
ley said the atmosphere
bus bams was sad,
were speaking of Gra-
Conley said there were
peculations about what
have been done to re-
re accident. "Hindsig
lear," she said.

Continued from Front Page

we got back .., from the (| |s-
lature's Division of Legal
\nces? is that they don't have the
regulations to enforce the leas-
|r_}g program,” said Menard.

ne response that | got back
was that it is in the gray area
and that they are checkin
nut, so it is kind of out in he
ozone area and it {ust Seens to
me that they are Trying to en-
force something ana they don't
have the regulations to Dack it
u

pAccordl to Rick Kauzlarich,
a DOT right-of-way agent for
the Central Region, the state is
going to begin' the regulatory
Rrocess which includes public
earlngs and then bring the
before the LCegis-
Iature In the meantime, he's
ed back; at least for the sea-
son, .the waorkers who were
cIearrngthesrgns
“We are kind of caught in a
dilemma here," said Kalrzlarich
Monday. "On one side We are
chargea with enforcirg the state
statues that say that there
should be no unauthorized en-
croachment in the right-gf-way,
and then on the othei side \ie
know there is a need for adjoin-
ing business owners ... t0 use
the right-of-way to advertise
and put their signs up.

S0 that was the whole pur-
pose of setting up the leasing
program —to allow the adja-
cent property owner or busingss
owner an area where he could
extend his business out and still
conform to the state statutes.

Under the proposal, business-

rwr>hpr 11. 1992. Page$
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Istions Signs: State backs off, for now

es wishing to put signs on the

state's right-of-way vwould have

to pay a minimum of S300 plus

the fair market value of the land
to be leased.

Legislative Counsel Geor]qIe
Uterrmohle, who researched
subject for Menard, concluded
tseIfDOT\/\as getting ahead of
i

"Because the policy has not
been adopted as regulations,
the policy is invalid and unen-
forceable,"" wrote Utermohle in
his legal opinion. "DOTPF can-
not rely upon the policy as a ba-
sis for issuing airspace leases
until the department has com-
P"ed with tne regulation adop-

ion procedlures.

Under the state encroachment
statutes, the state's rlght of way
varies from 300 feet to 33 fegt
from_ the center line and onI

rmitted encroachments are

oved within the right of way.

"The statutes say that there
will be no outdoor adver-
tising or encroachments in the

Igahr't of wa ha%/ " said Kauzlarich
"Part of that Is conforming with
the state law and then there is a
federal law that requires all ille-
gal outdoor advertising be re-
moved."

Valley businesses have been
the most visible right-of-way
transgressors ann(I; Alaskan
roachays, said arich, who
noted | t 340 of 546 encroach-
ments in the Central Region are
in the IVBE-Su.

Under the state's encroach-
ment statutes, Kauzlarich said,
the vgg;ns still need to be re-

In order for the business

to be in compliance with state'-
and federal lans
"We are trying to work with
the property r bUsiness owners
and also work within the con-
fines of the law™ he said. "W\
have really trie] 1o o 2 Much
as we can‘and still make every-
body hap, p%/ and of course it re-
ally’doesn't work that way.'
IMy concern is what is hap--'
n|n to the people they are
|ng to, enforce this,_Upon-,,
now, said Menard. "It has-’
been a constant battle, and I J
hope to work i the Legislature™!
to put in legislation to go ahead
an make it legal.”
The Wallace were told b /
Daniel Beardsley, chief right-ot-
vvay agent, that it woul cost'
them 52,000 for their sign to
stay up, ‘and Nancy says they ;
will not pay the price. J:
"I ama Small business person. e
and | don't have the funds to%x
hire a lawyer. They are using "
state lawyers and our state;
funds to work against us,” shef,

\Nallace said they removed o
two of their signs this summer,”
but left the last sign after-
Menard had said the state's’
leasing policy was unenforce-'
le.

"They told me that | hadi-
agreed to remove them which
we had verbally agreed to until
we had talkedto Curt I\/bnard "
here a week ago ' said
who wes first natified in July dL*
the state's intertions.

"Move it or we will move it:,
and bill you —that 1s besicallyf
what (the notification) said.”



Matanuska-Susitna Borough

BOROUGH MANAGER

November 12, 1992

Frank G. Turpin, Commissioner
State Department of Transportation
and Public Facilities

3132 Channel Drive

Juneau, Alaska 99801-7898

Dear Commissioner Turpin:

I would Ilike to briefly address with you the issue of highway
signs/Airspace Leasing Program on behalf of several residents,
businesses, and organizations of the Matanuska-Susitna Borough. |
have attached two 1items of correspondence that relate to this
Issue. First, 1is an opinion from the State Division of Legal
Services concerning airspace leasing regulations. The second is a
letter from the Willow Area Community Organization, Inc. This
organization is not a part of the borough government, however, they
do have an agreement wita the borough and represent the residents
of the Willow area on many official matters.

As you can see from this correspondence, we have a continuing and
growing concern with the way in which the roadside sign issue iIs to
be resolved. The regulations work a special hardship on our small
businesses, which are in reality our only businesses 1in this
borough. Is whatever the public gains from these regulations
really going to be proportionate to the effort it is going to take
and the loss suffered by the people and businesses in these rural
areas?

You have a reputation for your ability to combine common sense with
the technical requirements of your department®s programs. Could
you please look into this issue on behalf of the residents of the
Mat-Su Borough and assure us whether or ot the present course of
action is the correct one? Thank you for your attention to this,

Ltr\u1292-2 1

350 East Denlia Avenue. Palner. Alaska 99645-6488
PHONE (Q07) 745-9689* FAX (A7) 745-0836



we would be happy to schedule a meeting with yourself or the
appropriate DOT officials to constructively work out an
understanding on this problem.

Borough Manager
er
Enclosures (2)

cc: Dorothy Jones, Assemblymember
Bill Lorentzen, WACO

Ltr\111292-2 2



FREELON F. STANBERRY
MAYOR

October 28, 1992

Frank G. Turpin, Commissioner

State of Alaska

Department of Transportation and Public Facilities
3132 Channel Dr.

P.O. Box 2

Juneau, Alaska 99811

RE: Sign leasing program
Dear Mr. Turpin,

It has come to the attention of the Houston City Council that
the Department of Transportation 1is ordering all business signs
to be removed along the Parks Highway, in the Houston Area in the
name of better services to business Jlocations. While the
Council understands the problems with all types of signs along
the highway and agree that some need to be removed, we also must
request that consideration be given to the following items.

1. The cost to a small business for a lease is outrageous and
to comply with your leasing program it would cost each business,
church, etc., in excess of Five Hundred Dollars. This iIs not

counting the lease that is described in your Summary of Policy,
it iIs very obvious that you would prefer not to lease. This
program leans toward big business and will certainly close some
small businesses.

ESTIMATED COST
a) $ 100.00 filing fee
b) $ 200.00 for lease agreement
c) $ 200.00 to $ 500.00 for survey onlocation site.
d $ 500.00 to $ 1,000.00 FairMarket value for minimum
lease of 1000 square feet for five years.

2. It I1s 1impossible without some type of road sign to see the
exact location of most businesses iIn the Houston area, until a
person in a vehicle 1is directly in front of the business. Most
businesses in the Houston area are located back from the highway
and In our business district we have an access road between the
State Right-of-Way and the business. The removal of these
signs, in the Houston area, will [lead to less business in our
already devastated economy.

P.0. BOX 940027 « HOUSTON, ALASKA 99694 < 892-6869



October 28, 1992
Mr. Frank Turpin, DOT
Page 2

3. The state has never kept the grass cut, trees or brush
removed and has never cleared the area of garbage, this has
always been the responsibility of the Businesses along the Parks

Highway . In fact, most businesses in Houston that use these
areas, keep them iIn a more eye appealing and acceptable condition
than those maintained by the State. Once all the signs are

removed will the State then take the responsibility of keeping
these areas mowed, brushed, trees cut back and garbage picked up,
or will they as they have been in the past continue to depend on
the business to take care of i1t for them?

While we appreciate the States concern in removing untidy signs
along State Highways, we Tfeel the cost and requirements of an
air space lease iIn not reasonable. We feel 1i1f the State 1is
going to force business to remove t.iese signs that it would be
only fair that the State install regular highway signs identi-
fying the businesses in both directions along the Parks Highway
and take the responsibility of keeping all State Right-of-Ways
clear and clean.

I would like to thank you in advance for your consideration of
small business owners and the iImpact that the removal of their
signs will have on the economy of Houston.

cc: G. E. "Rick™ Kauzlarich, Right of Way Agent
Honorable Ted Stevens
Honorable Frank Murkowski
Senator Curt Menard
Senator Jalmar Kerttula
Representative Ron Larson
Representative Pat Carney
all Houston Business
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