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(1) is i n c o m p e t e n t  in t h e  perfor m a n c e  of p i l o t a g e  duties;

(2) is c h e m i c a l l y  I m p a i r e d  [ H A B I T U A L L Y  I N T O X I C A T E D ] ;

(3) i l l e gally uses or sells n a r cotic or h a l l u c i n o g e n i c  

d r u g s ;

(4) m a k e s  a false s t a t ement to o btain a license;

(5) v i o l a t e s  a p r o v i s i o n  of this c h a p t e r  or a regulation 

a d o p t e d  u n d e r  it;

(6) is g u i l t y  of m i s c o n d u c t  d uring the c o u r s e  of 

employment; [OR]

(7) h a s  h a d  t h e  p e r s o n ' s  U n i t e d  S t a t e s  C o a s t  G u a r d  p i l o t  

l i c e n s e  c o n d i t i o n e d ,  s u s p e n d e d ,  o r  r e v o k e d ;  or

(8) c h a r e . s ,  c o l l e c t s ,  o r  r e c e i v e s  an a m o u n t  f o r  p i l o t a g e  

s e r v i c e s  t h a t  Is d i f f e r e n t  f r o m  t h e  p i l o t a g e  t a r i f f  

e s t a b l i s h e d  b v  t h e  b o a r d  [ S U F F E R E D  R E V O C A T I O N  O F  

F E D E R A L  L I C E N S U R E  A S  A  P I L O T ] .

S i m p l y  stated, this legislation m u s t  e nsure that A l a s k a  has first 

c l a s s  pilots b y  c l e a r l y  d e l i n e a t i n g  and r e q u i r i n g  sanctions for 

c e r t a i n  u n a c c e p t a b l e  actions.

Finally, one s e c t i o n  that is n o t  c o v e r e d  in t h e  p r o p o s e d  Bill is 

the c o m p o s i t i o n  of t h e  Board. C u r r e n t l y  the A l a s k a n  Pilotage is 

m a d e  up p r o m i n e n t l y  of p i lots a n d  shipp i n g  agents. If a 

p r o f e s s i o n  is s e l f - m o n i t o r e d  in this way, it is m o s t  difficult 

for the d i s c i p l i n i n g  of pilots to be objective. T h e  Board must 

h a v e  r e p r e s e n t a t i o n  of b o t h  s h i p  owners a n d  the general public to 

e n s u r e  t h a t  t h e  b e s t  m o n i t o r i n g  of the p r o f e s s i o n  is c a r r i e d  out.

T h a n k  you for c o n s i d e r i n g  t h e s e  recommendations. I would be 

h a p p y  to r e s p o n d  to questions, if any.



P ilo tage—State or Federal
In  a  P r e v i o u s  C o l u m n , the terms 'State' and 'Federal 
(CG)' pilot were used. Mariners of many other 
countries embark State pilots in the USA without really 
knowing the legal basis of the pilot's authority nor 
without any awareness that an approaching US ship 
may not have a separate pilot aboard. This column will 
attempt to explain the differences, provide some 
background to the present situation and highlight 
some current problems.

Basically, a Federal pilot is one w ho is licensed by 
the US Coast Guard (CG) to pilot US ships in a specific 
area and who is acting under the authority of that 
licence. A State pilot, who will, in almost all cases, 
concurrently hold Federal pilotage, is licensed by a 
State to pilot foreign ships upon that State's waters.

In many instances, the required Federal pilot is the 
master or one of the ship's mates who also hold the 
appropriate pilotage endorsement. The State pilot, 
however, is not a member of the crew, but a 'servant 
of the vessel,' engaged to advise the master about the 
waters to be transited. In actual practice, as most 
mariners around the world know, the pilot assumes 
the conn (while legally cloaked as 'adviser'l). 
Occasionally, the term 'docking pilot' will be heard. 
This does not necessarily mean that person holds any 
pilotage endorsement, but refers to the master of the 
assisting tug(s) who comes aboard the ship to control 
his tug(s) and perform the berthing/unberthing.

The First Congress (1789) recognised that the 
individual States would be better qualified to know the 
conditions of their ports and channels. Thus, the 
authority and basis for State regulation of pilots was 
established, in the words of the present statute: 
'Except as otherwise provided . . . pilots in the bays, 
rivers, harbors and ports of the United States shall be 
regulated only in conformity with the laws of the 
States' [46 USC 8501(a)], This not only meant that 
States would license pilots, but that they could 
determine where and when their pilots were required 
to be employed. States where a pilot is required are 
referred to as compulsory pilotage. Some States do 
not require a pilot to be employed (non-compulsory), 
but a pilotage fee must still be paid. Most masters, 
having to pay the pilotage fee anyway, will usually opt 
for the pilot.

Federal pilotage
In the m id -1 8 0 0 s , C ongress in a d ve rte n tly  

threatened the State pilotage system, enacting tw o 
separate laws intended to provide greater safety in the 
operation of steamships by requiring Federal licensing 
of masters, mates, engineers and pilots. The situation 
was corrected by further legislation which effectively 
established the concept of Federal pilotage. The 
present statute requires that ' . . . a coastwise sea­
going vessel shall be under the direction and control of 
a pilot licensed (by the CG) if the vessel is: not sailing 
on register (i.e., foreign trade); underway; not on the 
high seas; and, propelled by machinery and subject to 
inspection' [46 USC 8502 (a)].
The effect of this law was to allow US-flag ships in

domestic trade to utilise CG-licensed pilots; US-flag 
ships in foreign trade and all foreign ships continued to 
be piloted by State-licensed pilots. Even many US 
mariners do not understand that the law thus requires 
pilots on subject vessels on all navigable waters of the 
US, including territorial seas. Practically speaking, it 
would be neariy impossible to comply with the law 
literally—i.e., pilotage endorsements for all w aters— 
and the CG has long recognised t h a t ' . . . there are 
many large portions of our coastline where there are no 
navigational risks to vessels proceeding along the 
coast within territorial seas. In view of this, the CG has 
a long history of only licensing individuals as pilots for 
a portion of the navigable waters of the US, primarily 
harbor areas, high traffic areas, rivers and the Great 
Lakes.' (FR, V. 53, N.108, p.20655)

It is interesting to note, in view of the brouhaha over 
pilotage in the Exxon Valdez casualty, that Congrels 
intended to exempt parts of Prince William SouTid 
from federal pilotage requirements. As per 46  USC 
8502(g), 'the Secretary shall designate by regulation 
the areas of the approaches to and waters of Prince 
William Sound, Alaska, on which a vessel subject to 
this section is not required to be under the direction 
end control ot a pilot licensed' by the CG.

Licensing o f S ta te pilo ts
A s one might expect, the various procedures 

employed by the different States for licensing their 
pilots are as varied as their waters and conditions are 
unique. Some States restrict the number o f State 
licences issued. Applicant entry varies from a four year 
apprenticeship (with no prior seagoing experience) to a 
competitive examination while holding a second 
m ate's licence (with one year's sea time as second 
mate) to tw o years' experience as master on large 
ships and 50 round trips on the waters applied for.

Som e States require a Federal licence as a 
prerequisite—others only squire this licence after 
completion of training. Virtually all States require 
State-licensed pilots to progress through 'steps' in 
tonnage/length/draft of ships handled to ensure 
adequate experience is gained; often, part of this is 
under the supervision of a senior, more experienced 
pilot. Some State pilot associations further require 
simulator training.

State pilotage laws, including licensing, are 
administered by a State pilot commission or board. 
Typically, this body will include one or tw o serving 
pilots, thus ensuring that the applicants, examinations 
and continuing qualifications of State-licensed pilots 
benefit from the 'real world' experience of State pilots 
w ho really know what skills the job requires.

CG licensing procedures
While the CG is the present government agency 

charged with the authority to examine for and issue 
Federal pilotage licences/endorsements, their execu­
tion is a mixed bag. Qualification is simpler than 
for State licences —a specified number of qualifying 
round-irips (r/t) on certain-size vessels gains entrance 
to the examination. No actual shiphandling experience 
need be demonstrated, the CG apparently 'assuming'
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that observation of same is adequate. The dichotomy 
here is that 'pilotage' is composed of 'local know­
ledge' and 'shiphandling,' yet the CG requirements 
seemingly confuse the tw o —local knowledge is 
generally gained independently of vessel size: ship- 
handling is a function of ship size, but ability cannot be 
determined solely in the examination room.

The trip requirements vary with the licence held and 
position on board. In some CG Districts (CGD), holding 
an unlimited master's licence gains qualification in six 
r/t—in other CGDs, one must hold the same licence 
and be serving as master to qualify in 12 r/tl No prior 
licence must be held for an original pilot (only) licence, 
but three years on deck is required and, usually, the 
initial number of r/t required are much greater (up to 20 
or more). Once the original endorsement or original 
pilot licence is obtained, the r/t requirements for 
'extension of route' (additional pilotage) are lessened.

The initial exam is comprehensive (piloting, chart 
navigation, weather, shiphandling, pollution, etc.) — 
subsequent exams for extension of route usually only 
cover local knowledge, chart sketch, aids to 
navigation and a rules of the road section. The 
thoroughness and expediency by which r/t are 
evaluated, the exam graded and the content of the 
exam, itself, also vary widely, depending on the CG 
personnel in the Regional Examination Center (REC). 
As the CG is first a military organisation, the 
'generalist' idea prevails, and the service rotates 
personnel through a variety of billets to diversify their 
experience.

Applicants for pilotage and other licences are 
seldom comforted by the thought that their livelihood 
is merely a step on the promotion ladder for CG 
personnel, rather than being judged by a professional 
mariner. Theoretically, one benefit to this scheme is 
preventing too much familiarity with the maritime 
community which might lead to less than scrupulous 
practices in issuance of licences and seamen's 
papers—it hasn't always prevented abuses, however.

Except as noted above (non-compulsory pilotage), 
there are few exemptions to pilotage in the USA. 
Generally, only US ships under 1,600 grt (self­
certified) and foreign ships under 300 grt are exempt 
from pilotage. Recent regulations have added an 
additional exemption for vessels towing tank barges 
totalling not more than 10,000 grt. In these vessels, as 
well as vessels up to 1,600 grt, the master (or mate) is 
a 'self-certified' pilot. 'Self-certified' pilots must have 
four r/t (up to 1,600 grt) or 12 r/t (tank barges to 
10,000 grt), with a quarter of the required trips made 
at night. No exam is required.

There are some troubling aspects to the 'self­
certified' pilotage. Small vessels do get into collisions 
with much larger vessels and a 10,000 grt barge 
loaded with toxic chemicals is not something to be 
'exempted'! Without a 'recency of service' require­
ment, the requisite four/12 r/t could have been made 
at any time in the past. No vessel size is stipulated—it 
could legally be an outboard-equipped skiffl W ith the 
CG trying to justify authority over State pilots, it is 
interesting to note that these exemptions are granted, 
apparently without similar concern.

Increasingly, in recent years, a conflict has 
developed between the CG and State pilots. Basically,
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the CG desires to exert direct control over the .tiono 
of State pilots (no attempt will be madr .iere to 
address how CG control of State pilots might contra­
vene the 'sense of Congress' that States should 
control their own pilots!). The CG may also, rightfully, 
be concerned about the lack of any pilot aboard a 
foreign vessel in 'non-compulsory' areas. Although 
not unlikely, most masters would think twice about 
the consequences of this act, especially on a first calll 
In any case, the CG already has authority to require a 
Federal pilot in any area where a State does not—i.e., 
non-compulsory areas (46 USC 8503(a)].

The scenario concerning the CG, which is not rare, 
would see a State pilot, acting on that licence, 
involved in a casualty. The State could suspend the 
pilot's licence, but he would still be free to pilot on the 
authority of his Federal licence. The reverse is also 
true, although in States where a State licence is 
predicated upon possession of a Federal licence, 
revocation and/or suspension (R&S) of the latter 
would automatically result in R&S of the former. The 
CG has taken action against State pilots by indirect 
means—i.e., violations of the Federal Boat Safety Act 
of 1971 (negligence), Ports and Waterways Safety- 
Act of 1972 (pollution), etc.

Other than the 'normal' bureaucratic urge to expand 
jurisdiction, the CG seems to feel that State boards 
and associations may be lax in policing their own 
ranks. Perhaps, on occasion, this is so—but is CG 
control the best way to remedy this problem? Like 
other professional associations (physicians, lawyers, 
etc.), State pilots may be reluctant in policing their 
own due to the unspoken fear of being in the same 
position themselves at a later time (there, but for the 
grace of God, go II). It is also very true that State pilots, 
are fully aware of the difficulties of the job, more so 
than the CG, and are thus reluctant to respond to well- 
intentioned, but uninformed pressure.

Some States/associations have apparently been lax 
in responding to some deficiencies. Certainly, when 
one pilot has had four or five rasualties some action is 
warranted. This, of course, is where the CG would 
wish to impose their heavy-handed punishment of 
R&S, which is somewhat misleadingly referred to 
as 'remedial.' Is this the proper course? The CG 
apparently feels that putting a pilot (or other mariner) 
on the beach is going to improve his or her skills. This 
is wrong-headed thinking! The State pilots are in a 
much better position to impose (truly) 'remedial' 
measures —and m any have  done s o —such as 
simulator courses, renewed supervision or other 
additional training.

If State pilot boards/associations are reluctant to 
impose disripline or require additional training, how 
can the problem be resolved? One proposal is that a 
separate pilot certification board, perhaps affiliated 
with the American Pilots Association (APA), could be 
empowered to review all accidents involving State 
pilots, "mis board would have the authority to impose 
appropriate remedial measures, where necessary, 
revoking or suspending State licences, when required. 
Much the same as with medical board certification, 
such a board could also certify pilots to minimum 
standards and would go a long way toward removing 
the only criticism by the CG of the State pilot 
system.□
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Recommendation 20 
Marine pilot qualifications

Recommendation 21 
State as co-insured

Recommendation 22 
Remote spill response

Training and experience standards fo r marine pilots in Alaska should 
be upgraded to require actual experience in Alaska operations o f vessels 
at thresholds o f 60,000 and 150,000 deadweight tons.

Training and experience requirements have been reduced for pilots of 
large tankers in Prince William Sound and Cook Inlc: since the late 1970s, 
allowing pilots to qualify for very large ship operations on insufficient 
experience. While no accidents have been caused by this circumstance, a 
system with multiple thresholds is inherently safer.

Insurance policies should identify the State o f Alaska as an additional 
insured or named beneficiary.

The shipping industry is responsive to economic incentives. Insurance 
premiums and premium requirements create incentives. The insurance 
industry is responsive to the needs of co-insureds. Such practices were 
required during construction of the trans-Alaska pipeline. There is every 
reason to revive them.

The state should set rigorous requirements fo r  private oil spill preven­
tion and response capability in remote locations. The state also should 
develop response plans fo r  major spills and articulate a prevention 
program from the Aleutian Islands to the Arctic.

Despite the state’s obligation to respond to major spills, only if private 
resources are committed to prevention systems and response can an 
acceptable reduction in risk be achieved.

Marine traffic in arctic Alaska already poses unacknowledged risk. Fuel 
provisions delivered by sea and vessels fueled by oil create risks of 
damage in these hazardous and environmentally fragile waters. Spills are 
usually impossible or much more difficult to contain and collect in arctic 
waters. Immediacy of response is the key to cleanup if a spill occurs.

Measures should be undertaken to reduce spill risk in the arctic, including 
better vessel tracking and contingency plan requirements for all large 
vessels transiting the arctic, and for smaller vessels carrying oil or major 
fuel supplies.
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COMMITTEE TESTIMONY IN SUPPORT OF S.B. 218 
BY CAPT. W.E. MURPHY, SOUTHWEST ALASKA PILOTS

Mr. Chairman and members of the commit tee, thank you for th is 
opportunity to te s t i f y in support of Senate Bil l 218. My name is Edward 
Murphy. 1 reside in Homer and I've been a marine pilot in Alaska since 1974 
I p i lo t ships throughout Southwest Alaska including very large crude 
carr iers and other tankers, cruise ships, container ships, bulk carr iers and 
fisheries related vessels. I served on the Alaska Board of Marine Pilots for 
four years, three of them as chairman.

In January of last year I wrote Governor Cowper a letter concerning grave 
safety problems I saw emerging in Alaska's state pilotage system. Among 
them:
- The lowest entry standards for licensing in the country.

- No state mandated standards or requirements for pilot training.

- Control and manipulation of state pilots by Outside steamship companies 
and agents.

- Pilot Board d i f f ic u l t ie s in maintaining and upgrading pilot standards. 

-Inordinate delays in pilot discipline cases.

- Legal problems for pilot associations in training pilots and maintaining 
high standards in the absence of state requirements.

Governor Cowper responded to the concerns expressed in my le t te r by 
ordering his Off ice of Management and Budget to conduct an independent 
study of Alaska's state pilotage system and to make recommendations for 
improvement based on the study findings. The result of the s ta f f study is a 
booklet ent i t led Improving Alaska's Marine Pilotage System. This document 
is a remarkably thorough and thoughtful look at pilotage in Alaska w r i t te n 
by researchers who have no ax to grind except the public interest. If you 
have not already done so, I urge you to read the study. It w i l l te ll you far 
better than I can the problems with our state's pilotage system and the 
need for legis la t ive change to the marine pilot statutes.

Senate Bi l l 218 is legislation whicn tne pilots who live and work in Alaska 
believe in. it is legis la t ion you can all proudly support because i t is, 
ul t imate ly , a safety bi l l Consider the following.



1. The "FINDINGS" section makes clear for the f i r s t time the public service 
nature of a p i lo t ’s work in terms of protect ing lives and property and 
protect ing the marine environment. It recognizes that to properly fu l f i l l 
that public service function marine pilots must operate independently of 
the shipping industry. That is, be free from the shipowner's interest and 
control. This is a crucial element of safety long recognized by state pilots 
and identi f ied by the study staff. The federal government recognized this 
essential element of piloting in the Oil Pollution Act of 1990 by requiring 
state licensed p i lo ts who are not a member of the ships crew to pi lo t 
tankers in certain sections of Prince Will iam Sound.

2. The bi l l clearly establishes the powers and duties of the Board of Marine 
Pilots. The ambiguity of the existing law in this regard has long been the 
cause of con f l ic t ing in terpreta t ion by s ta f f attorneys from the A.G.'s 
off ice. The resu l t has often been Board confusion, frustrat ion, failure to 
act in the public interest, and law suits.

3. The Bil l raises the entry standards for p i lo t license applicants. The 
s ta f f study, pages 15 through 17, clearly i l lus t ra tes how remarkably low 
Alaska's standards are. The American Pilot Association says they are the 
lowest in the country.

4. The Bi l l declares that the p i lo t board may establ ish standards for 
training programs. Incredibly, pi lo t training is not addressed at all under 
current statute.

5. The s ta f f study pointed out the essential element of local knowledge in 
all pilot ing and recommended that Alaska's vast coastl ine be divided into 
p i lo t regions where pi lo ts would be restr ic ted to pi lo t ing in one region 
only.

In addit ion to the features of the Bil l previously l is ted, there is one 
addit ional area of concern which is equally crucial to a workable and 
professional p i lo t ing system. That is l im i t in g p i lo t l iab i l i ty . The Bil l 
l im i ts a oilo t 's l iab i l i t y and that of pilot organizations. Every time a pilot 
steps on a ship he faces the poss ib i l i ty of financial ruin This is in 
addit ion to possible c r im ina l penalties ne may su f fe r in the event the 
vessel he is pilot ing suffers an accident Criminal penalties are called for 
in House Bil l 3 15 passed by the legislature in 1990. Piloting is a nigh risk 
profession and few, i f any, pilots can stand the sort of twin l iab i l i t ie s 
now emerging in this state Some sort of l iab i l i t y l im i ta t ion is reasonable 
as the legislatures of other mari t ime states have found

C o m m i t t e e  T e s t i m o n y  o n  S .B .  218
C a p t .  V/.E. M u r p h y
p a g e  2



Washington is an example: its p i lo t act also sets a l ia b i l i t y l im i t of 
$5,000. Note that S.B. 218 does not l im i t l iab i l i t y i f the pilo t 's error or 
negligence was gross or w i l fu l .

L iab i l i ty is also a major problem for pi lo t organizations because they are 
caught in a "Catch-22" situat ion. The state doesn’ t require any p i lo t 
training. Yet all mariners, and probably laymen too , know that pi lo ts have 
to be well trained. Yet when we train new pilots, as we must, we can be 
sued if that pi lo t has an accident. But If we failed to train a new pi lo t who 
then had an accident we would be sued for negligence. It 's an impossible 
situat ion and another compell ing reason why the state must both require 
pi lo t training and l im i t the l iab i l i ty of pilot organizations in their training 
function.

The Bill gives pilots the expl ic i t authority to organize themselves, which 
of course they co now. It is important to recognize that the state cannot 
rea l is t ica l ly maintain i ts own pilot training and dispatch service, Pilots 
form themselves into organizational structures called associations for 
th is purpose. The assoc ia t ions provide p i lo ts , centra l dispatching, 
employees, boats, equipment, pi lo t stations, radio and communications 
equipment, transportation, training and administration of the whole as a 
system. We do this w i th Alaska resident pilots 24 hours a day, 365 days a 
year in every kind of weather. The Bill does not franchise any pi lo t group 
or require membership in any pilot group.

While th is is an excellent b i l l , there are a couple of areas I would 
recommend the committee add. These are:

1. Page 1. line 5 under POLICY. FINDINGS AND INTENT, add'
" The f i r s t and paramount duty of marine pilots licensed by the state is to 
provide for the public safety and the protection of the marine 
environment." This is an important declaration of legislative intent and 
obligation of state pilots.

2. Page 2. line 25 under POWERS AND DUTIES- subst i tu te the word "shall" 
for "may". This wording change is important because of continuous past 
d i f f ic u l t ie s for the pi lo t board in going its job w ith vague language now in 
sta tu te , i t is very important to make the p i lo t board's duties and 
obl igations specif ic and required.

C o m m i t t e e  T e s t i m o n y  o n  S e n a t e  B i l l  2 1 S
C a p t .  W . E .  M u r p h y
p a g e  3



3. Page 5. line 1 1 insert a new section ent i t led "DEPUTY PILOTS AND 
DEPUTY PILOT TRAINING' it is extremely important to spell out in statute 
a progressive training program where an applicant gains tra in ing and 
obtains a deputy pilot license, them serves under that l im ited license for a 
period of time before progressing to higher tonnage and, eventually, an 
unl im ited license. I have some suggested language if you would like to 
consider adding this suggested new section.

C o m m i t t e e  t e s t i m o n y  o n  S e n a t e  B i  11»218
C a p t .  W . E .  M u r p h y
p a g e  4

Alaska's original state pilotage act of 1970 has changed l i t t l e  since i t 
was enacted. Yet shipping in the state has increased many fold w i th larger 
and fas te r ships carrying more dangerous cargoes and an ever increasing 
number of passengers. Often these ships ply the waters of Alaska with 
only one United States cit izen aboard; that person is the ship's p i lo t who 
is licensed by this state. The consequences of the p i lo t 's fa i lu re to 
adequately meet the demands placed upon him can have profound 
consequences for the marine environment and the cit izens of Alaska. The 
pilo t 's role is a public service one. Alaska's cit izens have a right to expect 
that sta te p i lo ts have met high entry standards, have undergone rigorous 
tra in ing and possess extensive local knowledge. As the study group 
recognized, safety demands that p i lo ts be independent and free of the 
shipowner or his agent's interest and control. Senate Bi l l 218 is long 
overdue. I urge you to consider i t favorably.

Thank you



HW I

FISCAL NOTE

STATE OF ALASKA 
1991 LEGISLATIVE SESSION

BILL NO. SB 218

Revision D a t e : __________________________
Title: Relatinc to the Board o f  M a r i n P

P ilo ts , marine p ilo ts ,  and ___ ________
Sponsor: Senate Labor & Commerce______
Requestor: Senate Transportation______

Expenditures/Revenues: (Thousands of Dollars)

Department Affected: Commerce & Economic Dev.
BRU: Qccupflt.inna.! J.ir.pns i nq_______________
Component:_____ A d m i n i s t r a t i o n _______________________

COM PO NENT S E R IA L  NO. 0

O PERATIN G FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSO N A L SERVICES 7 2 . 3 72 . 3 7 2 . 3 7 2 . 3 72. 3 72. 3

TR A VEL 2 0 . 0 2 0 . 0 2 0 . 0 2 0 . 0 2 0 . 0 2 0 . 0

CON TRACTUAL 5 .0 5 .0 5 .0 5 .0 5 .0 5 .0

SU PPLIES 1 .0 1 .0 1 .0 1 .0 1 .0 1.0

EQ UIPM ENT 1 0 . 0

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

T O T A L  OPERATING 108. 2 9 8 . 3 9 8 . 3 9 8 . 3 9 8 . 3 9.8*2 ,

C A P ITA L

REVENUE 0 240. 1 0 2 4 0 . 1 0 240. 1

FUNDING: (Thousands of Dollars)

G EN ERAL FUND 1 0 8 . 3

FEDERAL FUNDS

O TH ER GF/PR 9 8 . 3 9 8 . 3 9 8 . 3 9 8 . 3 98 . 3
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F ISCAL NOTE ANALYSIS

S B  218

T h e  b i l l  m a k e s  a n u m b e r  of  a m e n d m e n t s  to t h e  M a r i n e  P i l o t a g e  Act. 
T h e  e x p e n s e s  i d e n t i f i e d  in t h i s  f i s c a l  n o t e  r e s u l t  f r o m  i n c r e a s i n g  
t h e  m a n d a t o r y  n u m b e r  of  m e e t i n g s  t o  at l e a s t  t h r e e  as r e q u i r e d  by 
S e c t i o n  4 of t h e  bill, a n d  t h e  e m p l o y m e n t  of a M a r i n e  Pilot
C o o r d i n a t o r  e s t a b l i s h e d  b y  S e c t i o n  7. T h e  M a r i n e  P i l o t  C o o r d i n a t o r  
is p l a c e d  in t h e  p a r t i a l l y  e x e m p t  s e r v i c e  o f  S t a t e  g o v e r n m e n t  and is 
c h a r g e d  w i t h  t h e  r e s p o n s i b i l i t y  t o  a d m i n i s t e r  a n d  e n f o r c e  the
p r o v i s i o n s  of t h e  c h a p t e r .  T h e  c o s t s  i d e n t i f i e d  a r e  b a s e d  on a
s i m i l a r  E x e c u t i v e  D i r e c t o r  p o s i t i o n ,  R a n g e  22.

P e r s o n a l  S e r v i c e s :

M a r i n e  P i l o t  C o o r d i n a t o r ,  XE, 12 m o n t h s ,
R a n g e  22A

T r a v e l :

S e c t i o n  4 of t h e  b i l l  i n c r e a s e s  t h e  n u m b e r  of 
m e e t i n g s  to  at l e a s t  t h r e e  e a c h  year. C u r r e n t l y  
t h e  b o a r d  is r e q u i r e d  t o  m e e t  o n c e  a y e a r  a n d  it 
is o f t e n  d i f f i c u l t  to f u n d  an a d d i t i o n a l  
m e e t i n g .  F u n d i n g  of  $ 10.0 w i l l  p r o v i d e  f o r  t w o
a d d i t i o n a l  m e e t i n g s  in a d d i t i o n  to  t h e  o n e  
a l r e a d y  i n c l u d e d  in t h e  FY 92 b u d g e t  r e q u e s t .

F u n d i n g  of $ 1 0 . 0  w i l l  c o v e r  t r a v e l  a n d  p e r  d i e m  
e x p e n s e s  for t h e  m a r i n e  p i l o t  c o o r d i n a t o r  to 
t r a v e l  to e a c h  m a r i n e  p i l o t a g e  r e g i o n  to a u d i t  
r e g i o n a l  m a r i n e  p i l o t  o r g a n i z a t i o n s ,  r e v i e w  
t r a i n i n g  p r o g r a m s ,  a n d  to e n f o r c e  c o m p l i a n c e  
w i t h  t h e  m a r i n e  p i l o t a g e  act.

C o n t r a c t u a l  S e r v i c e s :  5.0

T h i s  f u n d i n g  w i l l  p r o v i d e  f o r  c o m m u n i c a t i o n s ,  
p o s t a g e ,  p r i n t i n g  a n d  a d v e r t i s i n g  costs.

S u p p l i e s : 1.0

$72.3

2 0 .0

F u n d i n g  w i l l  p r o v i d e  for d a i l y  o p e r a t i n g  s u p p l i e s  
for t h e  M a r i n e  P i l o t  C o o r d i n a t o r  p o s i t i o n .



T h e r e  a r e  a p p r o x i m a t e l y  123 l i c e n s e d  m a r i n e  p i l o t s  w h o s e  l i c e n s i n g  
fees m u s t  b e  i n c r e a s e d  to c o v e r  t h e  n e w  c o s t s  p r o v i d e d  in t h e  bill. 
In a d d i t i o n ,  c u r r e n t  e x p e n s e s  of  t h e  B o a r d  o f  M a r i n e  P i l o t s  e x c e e d  
r e v e n u e s  g e n e r a t e d  t h r o u g h  l i c e n s i n g  fe e s  t o  s u p p o r t  its p r o g r a m .  
T h e r e f o r e ,  l i c e n s i n g  fees w i l l  h a v e  t o  b e  i n c r e a s e d  s u b s t a n t i a l l y  in 
o r d e r  f o r  t h e  l i c e n s i n g  p r o g r a m  t o  s u p p o r t  its costs.

L i c e n s i n g  f e e s  m u s t  be r a i s e d  t o  c o v e r  a n  a d d i t i o n a l  $ 2 4 0 . 0  ( $ 2 0$ . 6
n e w  c o s t s  i d e n t i f i e d  in t h i s  f i s c a l  n o t e  for t h e  f i r s t  t w o  y e a r s  a n d  
t h e  c u r r e n t  d e f i c i t  of $33.4). A  b i e n n i a l  l i c e n s i n g  fee of $ 1 , 9 5 2  
($976 p e r  year) w i l l  be n e c e s s a r y  t o  c o v e r  p r o g r a m  c o s t s .  M a r i n e  
P i l o t  l i c e n s e e s  c u r r e n t l y  p a y  a b i e n n i a l  fee f $ 1 8 0  ($90 p e r
y e a r ) . If l i c e n s i n g  fees a r e  n o t  i n c r e a s e d  t o  c o v e r  p r o g r a m  costs, 
t h e  p r o g r a m  m u s t  t h e n  b e  s u p p o r t e d  b y  t h e  g e n e r a l  fund.

S i n c e  m a r i n e  p i l o t  l i c e n s e s  a r e  d u e  f o r  r e n e w a l  on  D e c e m b e r  31, 1992
(FY 93), r e v e n u e s  w i l l  n o t  b e  c o l l e c t e d  in the f i r s t  y e a r  of 
o p e r a t i o n  u n d e r  p r o v i s i o n s  of H B  194. F u n d i n g  in t h e  f i r s t  y e a r
m u s t  t h e r e f o r e  be c o v e r e d  b y  g e n e r a l  funds, u n l e s s  a s p e c i a l  one
t i m e  a s s e s s m e n t  fee is m a d e  t o  l i c e n s e e s  in FY 92.

T h e  r e v e n u e s  i d e n t i f i e d  in t h i s  f i s c a l  n o t e  are b a s e d  on  t h e  
a s s u m p t i o n  t h a t  l i c e n s e e s  w i l l  b e  w i l l i n g  to  i n c r e a s e  t h e i r  fe e s  to 
f u l l y  c o v e r  t h e  c o s t s  of its l i c e n s i n g  p r o g r a m  b e g i n n i n g  in FY 93 in 
c o n j u n c t i o n  w i t h  t h e  l i c e n s e  r e n e w a l  p e r i o d .

- 3 -



COMMITTEE TESTIMONY IN SUPPORT OF S.B. 218 
BY CAPT. W.E. MURPHY, SOUTHWEST ALASKA PILOTS

Mr. Chairman and members of the committee, thank you fo r th is 
opportunity to tes t i f y in support of Senate Bi l l 218. My name is Edward 
Murphy, I reside in Homer and I've been a marine pilot in Alaska since 1974. 
I p i lo t ships throughout Southwest Alaska including very large crude 
carr iers and other tankers, cruise ships, container ships, bulk carr iers and 
fisheries related vessels. I served on the Alaska Board of Marine Pilots for 
four years, three of them as chairman.

In January of last year I wrote Governor Cowper a le t te r concerning grave 
safety problems I saw emerging in Alaska's state pilotage system. Among 
them:
- The kw e s t entry standards for licensing in the country.

- No state mandated standards or requirements for pi lo t training.

- Control and manipulation of state pilots by Outside steamship companies 
and agents.

- Pilot Board d i f f ic u l t ie s in maintaining and upgrading pilot standards. 

-Inordinate delays in pilot discipline cases.

- Legal problems for pilot associations in training pilots and maintaining 
high standards in the absence of state requirements.

Governor Cowper responded to the concerns expressed in my le t te r by 
ordering his Off ice of Management and Budget to conduct an independent 
study of Alaska's state pilotage system and to make recommendations for 
improvement based on the study findings. The result of the s ta f f study is a 
booklet enti t led Improving Alaska's Marine Pilotage System. This document 
is a remarkably thorough and thoughtful look at pilotage in Alaska w r i t ten 
by researchers who have no ax to grind except ihe public interest. I f you 
have not already done so, I urge you to read the study, it w i l l te l l you far 
better than I can the problems with our state's pilotage system and the 
need for legislative change to the marine pilot statutes.

Senate Bi l l 218 is legislation which the pilots who live and work in Alaska 
believe in. It is legis la t ion you can all proudly support because i t is, 
ult imate ly , a safety bill. Consider the following:



1. The "FINDINGS" section makes clear for the f i r s t time the public service 
nature of a pi lo t 's work in terms of protect ing lives and property and 
protecting the marine environment. It recognizes that to properly fu l f i l l 
that public service function marine pi lo ts must operate independently of 
the shipping industry. That is, be free from the shipowner's interest and 
control. This is a crucial element of safety long recognized by state pilots 
and identi f ied by the study staff . The federal government recognized this 
essential element of piloting in the Oil Pollution Act of 1990 by requiring 
state licensed p i lo ts who are not a member of the ships crew to pi lo t 
tankers in certain sections of Prince Wil l iam Sound.

2. The bi l l clearly establishes the powers and duties of the Board of Marine 
Pilots. The ambiguity of the existing law in this regard has long been the 
cause of con f l ic t ing interpreta t ion by s ta f f attorneys from the A.G.'s 
office. The resu lt has often been Board confusion, frus t ra t ion , fa ilure to 
act in the public interest, and law suits.

3. The Bil l raises the entry standards fo r p i lo t license applicants. The 
s ta f f study, pages 15 through 17, clearly i l lus t ra tes how remarkably low 
Alaska's standards are. The American Pilot Association says they are the 
lowest in the country.

4. The Bil l declares that the p i lo t board may establ ish standards fo r 
tra in ing programs. Incredibly, p i lo t training is not addressed at all under 
current statute.

5. The s ta f f study pointed out the essential element of local knowledge in 
all pi lo t ing and recommended that Alaska's vast coastl ine be divided into 
p i lo t regions where pilo ts would be restr ic ted to pi lo t ing in one region 
only.

In addit ion to the features of the Bil l previously l is ted, there is one 
additional area of concern which is equally crucial to a workable and 
professional p i lo t ing system. That is l im i t ing p i lo t l iab i l i t y . The Bil l 
l im i ts a pilo t 's l ia b i l i t y and that of pilot organizations. Every time a pilo t 
steps on a ship he faces the poss ib i l i ty of financia l ruin. This is in 
addit ion to possible c r im ina l penalties he may su f fe r in the event the 
vessel he is piloting suffers an accident. Criminal penalties are called for 
in House Bil l 315 passed by the legislature in 1990. Piloting is a high risk 
profession and few, i f any, pilots can stand the sort of tw in l ia b i l i t ie s 
now emerging in this state. Some sort of l iab i l i t y l im i ta t ion is reasonable 
as the legislatures of other mari t ime states have found.

C o m m i t t e e  T e s t i m o n y  o n  S .B .  218  i
C a p t .  W . E .  M u r p h y
p a g e  2



Washington is an example: its p i lo t act also sets a l ia b i l i t y l im i t of 
$5,000. Note that S.B. 218 does not l im i t l iab i l i t y if the pi lo t 's error or 
negligence was gross or wil fu l .

L iab i l i ty is also a major problem for pi lo t organizations because they are 
caught in a "Catch-22" situation. The state doesn't require any p i lo t 
training. Yet all mariners, and probably laymen too , know that p i lo ts have 
to be wel l trained. Yet when we train new pilots, as we must, we can be 
sued i f that pi lo t has an accident. But If we failed to train a new pi lo t wno 
then had an accident we would be sued for negligence. It 's an impossible 
situat ion and another compelling reason why the state must both require 
p i lo t training and l im i t the l iab i l i ty of pi lo t organizations in the ir training 
function.

The Bill gives pilots the expl ic i t authori ty to organize themselves, which 
of course they do now. It is important to recognize that the state cannot 
rea l is t ica l ly maintain its own pilot training and dispatch service. Pilots 
form themselves into organizational structures called associations fo r 
th is purpose. The associa t ions provide p i lo ts , centra l dispatching, 
employees, boats, equipment, pi lo t stations, radio and communications 
equipment, transportat ion, training and administrat ion of the whole as a 
system. We do this w i th Alaska resident pilots 24 hours a day, 365 days a 
year in every kind of weather. The Bill does not franchise any p i lo t group 
or require membership in any pilot group.

While th is is an excellent b i l l , there are a couple of areas I would 
recommend the committee add. These are:

1. Page 1. line 5 under POLICY. FINDINGS AND INTENT, add:
" The f i r s t and paramount duty of marine pilots licensed by the state is to 
provide for the public safety and the protection of the marine 
environment." This is an important declaration of legislative intent and 
obl igation of state pilots.

2. Page 2. line 23 under POWERS AND DUTIES: subst i tu te the word "shall" 
for "may". This wording change is important because of continuous past 
d i f f ic u l t ie s for the pi lo t board in doing i ts job w i th vague language now in 
sta tu te . I t is very important to make the p i lo t board's dut ies and 
obligat ions specif ic and required.

C o m m i t t e e  T e s t i m o n y  o n  S e n a t e  B i l l  218
C a p t .  W . E .  M u r p h y
p a g e  3



3. Page 5. line 1 1 insert a new section ent i t led "DEPUTY PILOTS AND 
DEPUTY PILOT TRAINING'. It is extremely important to spell out in statute 
a progressive tra in ing program where an applicant gains training and 
obtains a deputy pi lo t license, them serves under that limited license for a 
period of time before progressing to higher tonnage and, eventually, an 
unl im ited license. I have some suggested language if you would like to 
consider adding this suggested new section.

C o m m i t t e e  t e s t i m o n y  o n  S e n a t e  B i l l / 2 1 8
C a p t .  W . E .  M u r p h y
p a g e  4

Alaska's original state pilotage act of 1970 has changed l i t t l e  since i t 
was enacted. Yet shipping in the state has increased many fold w ith larger 
and fas te r ships carrying more dangerous cargoes and an ever increasing 
number of passengers. Often these ships ply the waters of Alaska w ith 
only one United States cit izen aboard; that person is the ship’s p i lo t who 
is licensed by th is state. The consequences of the p i lo t 's fa i lu re to 
adequately meet the demands placed upon him can have profound 
consequences for the marine environment and the cit izens of Alaska. The 
pilot 's role is a public service one. Alaska's cit izens have a right to expect 
that state pi lo ts have met high entry standards, have undergone rigorous 
tra in ing and possess extensive local knowledge. As the study group 
recognized, safe ty demands that p i lo ts be independent and free of the 
shipowner or his agent's interest and control. Senate Bil l 218 is long 
overdue. I urge you to cons'der i t favorably.

Thank you



Cm crp  m3

r a l a w

OFFICE CF WE AHCMEY CEHERAL

J A Y  S .  H A M M O N S ,  G O V E R N O R

POUCII X -STA TE CAPITOL 
J'JHEAU 30311

Septem ber 5 ,  1975

K. P h i l l i p  Hubbard 
Deputy Commissioner 
D epartm ent o f  Commerce 
Pouch D
Ju n e au , A laska  99311

Re: T a r i f f s  f o r  l i c e n s e d  p i l o t s  on
e n r o l l e d  shiDS (AS 08.62.0*10,
AS 0 3 . 6 2 . 1 8 0 ,  12 AAC 5 6 . l 6 o C j ) ) '

D ear Deputy Commissioner Hubbard:

You have r e q u e s te d  an o p in io n  from t h e  A t to r n e y  G en era l 
w he the r  o r  n o t  th e  Board o f  M arine P i l o t s  has s t a t u t o r y  a u t h o r i t y  
t o  r e g u l a t e  t a r i f f s  ch a rg e d  by l i c e n s e d  p i l o t s  em ployed on 
e n r o l l e d  s h ip s .  I t  i s  t h e  o p in io n  o f  t h i s  d e p a r tm e n t t h a t  th e  
b oard  does have such  a u t h o r i t y .  The r a t i o n a l e  f o r  t h i s  c o n c lu ­
s io n  i s  s e t  ou t below .

The powers and d u t i e s  o f  th e  b o a rd  a r e  s e t  o u t  i n  
AS 0 8 .6 2 .0 4 0 Ca), which r e a d s  in  p a r t  as  f o l lo w s :

(1) p ro v id e  f o r  ohe m a in tenance  o f  e f f i c i e n t  
and com petent p i l o t  s e r v ic e  on a l l  w a te rs  
co v ered  by t h i s  c h a p te r  to  a s s u r e  p r o t e c t i o n  
o f  s h ip p in g  and th e  s a f e t y  o f  human l i f e  and  
p r o p e r ty ;

Ai *

(4) r e g u l a t e  p i l o t a g e  f e e s ;  . .

T h is t a t u t e  th e 'i  g iv e s  th e  boa]-’'1 a u t h o r i t y  t o  r e g u l a t e  s e rv ic e r ,  
by l i c e n s e d  p i l o t s  on s p e c i f i e d  v/aterways to  a s s u r e  p r o t e c t i o n  
o f  s h ip p in g ,  th e  s a f e t y  o f  human l i f e  and p r o p e r t y ,  and to  r e g u ­
l a t e  t a r i f f s  charged  by l i c e n s e d  p i l o t s  f o r  t h e i r  s e r v i c e s .

Under As OS. 6 2 . l 8 0 ( 1 ) ,  " v e s s e l s  u n d er  e n r o l lm e n t"  a r e  
e x p l i c i t l y  e x c ep te d  from th e  re q u ire m e n ts  o f  A S  0 8 .6 2 .  However, 
th e  board  has p rom ulga ted  r e g u l a t i o n  12 A A C  5 6 . l 6 0 ( j )  w hich 
re a d s  as  fo l lo w s :

V/hen a p i l o t  l i c e n s e d  under A S  08,62 :1s 
employed on an e n r o l l e d  s h ip ,  th e  same r e g ­
u l a t i o n s  l a s  f o r  s h ip s  no t ex c ep ted  from  
th e  r e q u i r e m e n ts  o f  AS 0 8 .6 2 ]  a p p ly .
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I t  i s  g e n e r a l ly  h e ld  t h a t  an e x p re s s  e x c e p t io n  in  a  
s t a t u t e  "com prises  th e  on ly  l i m i t a t i o n  on th e  o p e r a t io n  o f  t h e  
s t a t u t e  and no o th e r  e x c e p t io n  w i l l  be im p l ie d ."  1 /  I n  th e  
m a t t e r  a t  hand, th e  f a c t  t h a t  AS 0 8 .6 2 .1 8 0 (1 )  p r o v id e s  an 
e x p re s s  e x c e p t io n  f o r  e n r o l l e d  v e s s e l s  does n o t  r e q u i r e  an 
im p l ie d  e x c e p t io n  from th e  b o a r d ’s t a r i f f  r e g u l a t i o n s  f o r  
l i c e n s e d  p i l o t s  employed on th o se  v e s s e l s .

The e n r o l l e d  s h ip  e x c e p t io n  in  AS 0 8 .6 2 .1 8 0 (1 )  does 
n o t  e x p r e s s ly  ex ten d  to  l i c e n s e d  p i l o t s  em ployed.on su c h  v e s s e l s .  
T ha t i s ,  th e  board  i s  a u th o r iz e d  and has th e  d u ty  t o  e s t a b l i s h  
q u a l i f i c a t i o n s  o f  l i c e n s e d  p i l o t s  t o  p ro v id e  f o r  e x a m in a t io n  o f  
p i l o t s  and t h e i r  l i c e n s i n g ,  and to  p ro v id e  f o r  e f f i c i e n t  and 
com peten t p i l o t  s e r v i c e ,  as  w e l l  a s ,  to  r e g u l a t e  p i l o t a g e  f e e s  
f o r  l i c e n s e d  p i l o t s  r e g a r d l e s s  o f  w hether t h e  v e s s e l  i n  q u e s t io n  
i s  e n r o l l e d .  One m ight a t  f i r s t  view t h i s  r e s u l t  a s  i n d i r e c t  
r e g u l a t i o n  o f  th e  e n r o l l e d  v e s s e l s  th e m se lv e s ,  i n  v i o l a t i o n  o f  
AS 0 8 .6 2 .1 8 0 (1 ) .  However, owners o f  e n r o l l e d  v e s s e l s  a r e  n o t  
r e q u i r e d  to  ta k e  on l i c e n s e d  p i l o t s  w h ile  i n  A laskan  w a te r s .
These owners a re  f r e e  t o  go e lsew here  f o r  p i l o t a g e  a d v i c e .

T h e re fo re ,  i t  i s  th e  o p in io n  o f  t h i s  d e p a r tm e n t  t h a t  
t h e  board  i s  a u th o r i s e d  u n d er  AS 08 .62 .040  t o  r e g u l a t e  t a r i f f s  
ch a rg e d  by l i c e n s e d  p i l o t s  employed on e n r o l l e d  s h i p s .  And s o ,
12 AAC 5 o - l6 0 ( j )  i s  a v a l i d  r e g u la t io n  p u rs u a n t  t o  t h i s  
a u t h o r i t y .

S in c e re ly  y o u rs ,

. '  AVRUM M. GROSS 
ATTORNEY GENERAL

- r" By:
N ilson  Condon 

Deputy A tto rn ey  G e n e r a l

\ !C :  c h p

l 7  2 A  S u t h e r l a n d  S c a c u t o r y  C o n s t r u c t i o n  §  'I / . 11 ( 4 t h  c d . )
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C A P T A I N  M I C H A E L  3.  O ’H A R A

Mr. C h a i r m a n  a n d  m e m b e r s  of t h e  c o m m i t t e e ,  t h a n k  y o u  f o r  t h e  
o p p o r t u n i t y  to t e s t i f y  in s u p p o r t  of S . B.  218.

I a m  M i c h a e l  J O ’Ha r a .  I r e s i d e  n e a r  P a l m e r ,  h a v e  b e e n  a m a r i n e  
p i l o t  s i n c e  1979, a n d  h a v e  l i v e d  in A l a s k a  s i n c e  1974. I h a v e  
e x t e n s i v e  e x p e r i e n c e  p i l o t i n g  s h i p s  r a n g i n g  f r o m  V L C C s  to c r u i s e  
s h i p s ,  b u l k e r s ,  a n d  f i s h i n g  r e l a t e d  f r e e z e r  s h i p s .  I a m  a l s o  a 
m e m b e r  of t h e  A l a s k a  B o a r d  of M a r i n e  P i l o t s .

T h e  s t a f f  s t u d y ,  c o m i s s i o n e d  in r e s p o n s e  to C a p t a i n  W E  M u r p h y ' s  
l e t t e r  r e g a r d i n g  t h e  s h o r t c o m i n g s  of t h e  p r e s e n t  p i l o t a g e  act, 
s t r e s s e d  l c c a l  k n o w l e d g e ,  i n c r e a s e d  e n t r y  s t a n d a r d s ,  a d e q u a t e  
t r a i n i n g ,  c o n t i n u i n g  e d u c a t i o n ,  p i l o t  b o a r d  a u t h o r i t y ,  p i l o t  
d i s c i p l i n e ,  a n d  l i a b i l i t y .

T r a i n i n g  a n d  l o c a l  k n o w l e d g e  e n s u r e  s a f e t y .  R e g i o n a l i z a t i o n  of 

p i l o t i n g  e n s u r e s  l o c a l  k n o w l e d g e .

T r a i n i n g  s h o u l d  be  p r o g r e s s i v e .  W h e n  I w a s  e i g h t e e n  y e a r s  o l d  I 
d e c i d e d  t h a t  I w a n t e d  to p i l o t  s h i p s .  F o u r t e e n  y e a r s  l a t e r  I w o r k e d  
my f i r s t  p i l o t  job. F i v e  y e a r s  a f t e r w a r d s ,  a f t e r  s c h o o l s  a n d  
t u t e l e g e ,  s t u d y  a n d  e x a m i n a t i o n s ,  I p i l o t e d  t h e  l a r g e s t  s h i p  in 

A l a s k a .
I a m  n o t  a n  u n u s u a l  c a s e .

R e g i o n a l i z a t i o n  r e d u c e s  the s c o p e  a n d  i n c r e a s e s  t h e  f o c u s  of 

k n o w l e d g e .

L o c a l  k n o w l e d g e  is a c o n t i n u o u s  p r o c e s s .  O n e  c a n n o t  r e s i d e  n i n e  
m o n t h s  a y e a r  in W a s h i n g t o n  a n d  w a l t z  i n t o  P r i n c e  W i l l i a m  S o u n d  a s  
p i l o t  a n d  e x p e c t  no c h a n g e s  or be  p r o f i c i e n t .  L o c a l  k n o w l e d g e  is 
g l e a n e d  f r o m  a w i d e  v a r i e t y  of s o u r c e s ,  p r o f e s s i o n a l  a n d  p e r s o n a l .
T h e  E x x o n  V a l d e z  h a d  t r a v e r s e d  P r i n c e  W i l l i a m  S o u n d  f r e q u e n t l y ,  y e t  
w i t h  s o m e  g l a c i a l  ice, d a r k n e s s ,  a n d  w h o  k n o w s  w h a t  e l s e ,  a d i s a s t e r  
o c c u r e d . A d d  o t h e r  p r o b l e m s  t oo  n u m e r o u s  to m e n t i o n ,  a n d  a n  u n f a m i l i a r  
m a r i n e r  c o u l d  p r e c i p i t a t e  a n o t h e r  g r o u n d i n g  o r  c o l l i s i o n ,  e v e n  t h o u g h  
t h a t  m a r i n e r  h a s  a p i l o t s  l i c e n s e  b u t  is f a m i l i a r  o n l y  w i t h  the 

r o u t i n e .

A l a s k a  h a s  t h e  l o w e s t  s t a n d a r d s  fo r e n t r y  i n t o  t h e  p i l o t i n g  f i e l d .  

A l a s k a  h a s  s o m e  of th e  m o s t  a r d u o u s  p i l o t i n g  j o b s  a s  w e l l  a s  a n  
e x t r e m e l y  s e n s i t i v e  a n d  u n s p o i l e d  e n v i r o n m e n t .  A l a s k a  s h o u l d  h a v e  
the h i g h e s t  s t a n d a r d  to p r o t e c t  w h a t  is as  y e t  p r i s t i n e .

T h e  p i l o t  b o a r d  n e e d s  c l o u t .  M a r i n e  a c c i d e n t s  m u s t  b e  r i g o u s l y  
i n v e s t i g a t e d  a n d  the b o a r d  s h o u l d  n o t  b e  h e s i t a n t  to t a k e  a c t i o n  fo r  
f e a r  of b e i n g  sue d.  A t  p r e s e n t  e a c h  i n d i v i d u a l  o n  th e b o a r d  is b e i n g  
s u e d  f o r  n o t  i s s u i n g  a l i c e n s e  w a i v e r  to a n  u n q u a l i f i e d  p i l o t .

H e n c e  a n  a m b i g u o u s  w o r d  l i k e  "may"  s h o u l d  b e  r e p l a c e d  w i t h  " s h a l l " ,  

a s in pg. 2 , l i n e  2 3  u n d e r  P o w e r s  a n d  D u t i e s .
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C a p t a i n  M i c h a e l  J.. O ’H a r a

On e  p a r t i c u l a r  i n d u s t r y  w o u l d  l i k e  c o m p a n y  p i l o t s  w h o  p i l o t  f r o m  

K e t c h i k a n  t h r o u g h o u t  A l a s k a .  T h i s  d e s i r e  is u n d e r s t a n d a b l e  f r o m  
t h e i r  s t a n d  p o i n t .  I t ’s c h e a p e r .  N o  p i l o t  b o a t s  o r  t r a v e l  fees, 
w o u l d  b e  i n v o l v e d ,  a n d  r a t e s  w o u l d  b e s e c r e t  a n d  n e g o t i a b l e .  m i s  

i n d u s t r y  a l s o  h i r e s  w h o e v e r  is c h e a p e s t  o n  th e w o r l d  m a r k e t .  

F r e q u e n t l y  the o n l y  A m e r i c a n  w a g e  e a r n e r  o n  the s h i p  is the p i l o t .  

H o w e v e r  t h i s  a r r a n g e m e n t  w o u l d  n ot  b e  in t he  b e s t  i n t e r e s t  of A l a s k a ,  

b e c a u s e  t h e  p i l o t ’s f i r s t  i n t e r e s t  is c o m p a n y  p o l i c y ,  w h i c h  l e a d s  to 
com p r i r n i s i n g  s a f e t y  in t he  n a m e  of e x p e d i e n c y .

T h e  s t a t e  s h o u l d  n o t  d e p e n d  o n  a s h i p p i n g  c o m p a n y  to h i r e  a n d  t r a i n  
p i l o t s ,  n o r  p r o v i d e  the s e r v i c e s  a n  a s s o c i a t i o n  of p i l o t s  p r o v i d e .

A s  w e  s a w  two y e a r s  ag o,  s h i p p i n g  c o m p a n i e s  d o n ’t a l w a y s  h i r e  t he  

m o s t  c o m p e t e n t  m a r i n e r s .  A n a v i g a t i o n a l  m i s t a k e  a t  s e a  m a y  g o  

u n n o t i c e d  b u t  a n a v i g a t i o n a l  e r r o r  n e a r  B l i g h  R e e f  (or a n y  l a n d )  
w o n ’t .

T h a n k  Y o u



A l a s k a  S t a t e  L e g i s l a t u r e

Senator Drue Poarco, Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Haltor'i 
Senator Jay Kerttula

SENATE LABOR AND COMMERCE 
COMMITTEE

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-38*14

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

TO: S e n a t o r  C u r t  M e n a r d ,  C h a i r
S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e

FROM: R o d  M o u r a n t ,  L e g i s l a t i v e  A i d e
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t b

S e n a t o r ,  t h a n k  y o u  f o r  s c h e d u l i n g  S B  218 M a r i n e  P i l o t s  
l e g i s l a t i o n  f o r  a h e a r i n g .  It h a s  b e e n  o v e r  a d e c a d e  s i n c e  t h e  
l e g i s l a t u r e  h a s  u p d a t e d  t h e  s t a t u t e s  d e a l i n g  w i t h  m a r i n e  p i l o t a g e  
in A l a s k a .

T o  a s s i s t  t h e  c o m m i t t e e  in its d e l i b e r a t i o n s  S e n a t o r  P e a r c e  h a s  
r e q u e s t e d  t h a t  I p r o v i d e  c o p i e s  of  I m p r o v i n g  A l a s k a 1s M a r i n e  
P i l o t a g e  S y s t e m , c o p i e s  o f  S e n a t e  B i l l  218, c o p i e s  o f  a n  a r t i c l e  
on  m a r i n e  p i l o t a g e  f r o m  S e a w a y s  m a g a z i n e ,  c o p i e s  o f  p r o p o s e d  
l e g i s l a t i o n  a p p r o v e d  b y  t h e  B o a r d  o f  M a r i n e  P i l o t s ,  a n d  a c o p y  of 
a m e m o r a n d u m  f r o m  t h e  O f f i c e  o f  t h e  G o v e r n o r  o n  t h e  to p i c .  A  
f i s c a l  n o t e  a n d  p o s i t i o n  p a p e r  h a s  b e e n  r e q u e s t e d  f r o m  t h e  
D e p a r t m e n t  o f  C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t .

T h a n k  y o u  a g a i n  f o r  c o n s i d e r i n g  t h i s  l e g i s l a t i o n .

A t t a c h m e n t s



A l a s k a  S t a t e  L e g i s l a t u r e

Sonator Drue Pearce, Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Gliason 
Sonator Rick Halford 
Senator Jay Kertlula

SENATE LABOR AND COMMERCE 
COMMITTEE

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99011 
(907) 465-304-1

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2010

TO: S e n a t o r  C u r t  M e n a r d ,  C h a i r m a n
S e n a t e  T r a n s p o r t a t i o n  Co m m i t t e e

FROM: S e n a t o r  D r u e  Pearcedcfcv—

DATE: A p r i l  3, 1 9 9 1

RE: S e n a t e  B i l l  218

I r e s p e c t f u l l y  r e q u e s t  t h a t  S e n a t e  B i l l  218 b e  s c h e d u l e d  f o r  a 
h e a r i n g  b e f o r e  t h e  S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e  a t  t h e  
c o m m i t t e e ' s  e a r l i e s t  c o n v e n i e n c e  a f t e r  A p r i l  11th.

S e n a t e  B i l l  218 m a k e s  t h e  f i r s t  m a j o r  c h a n g e s  t o  t h e  M a r i n e  
P i l o t a g e  s t a t u t e s  in n e a r l y  t w e n t y  years. T h i s  l e g i s l a t i o n  is 
t h e  r e s u l t  o f  an  i n t e n s i v e  s t u d y  o f  t h e  s t a t e ' s  M a r i n e  P i l o t a g e  
S y s t e m  b y  t h e  O f f i c e  o f  t h e  G o v e r n o r .  It a l s o  a d d r e s s e s  t h e  
c o n c e r n s  t h a t  t h e  A l a s k a  O i l  S p i l l  C o m m i s s i o n  h a d  w i t h  t h e  t r e n d  
t o  r e l a x  t h e  q u a l i f i c a t i o n  s t a n d a r d s  f o r  p i l o t s  in t h e  state.

S e n a t e  B i l l  218 is i m p o r t a n t  to t h e  s a f e t y  a n d  h e a l t h  o f  t h e  
p e o p l e  o f  t h e  S t a t e  of A l a s k a  a n d  to  t h e  p r o t e c t i o n  o f  t h e i r  
e n v i r o n m e n t .  T h i s  l e g i s l a t i o n  h a s  r e c e i v e d  a n  a f f i r m a t i v e  v o t e  
b y  t h e  B o a r d  o f  M a r i n e  P i l o t s  a n d  a d d r e s s e s  a l l  of  t h e i r  m a j o r  
c o n c e r n s .  A s  a r e s u l t ,  s o m e  a s p e c t s  o f  t h e  M a r i n e  P i l o t a g e  
S y s t e m  s t u d y  w e r e  n o t  i n c l u d e d  in t h i s  bill.

T h a n k  y o u  in  a d v a n c e  f o r  t h e  e a r l y  o p p o r t u n i t y  t o  p r e s e n t  t h i s  
i m p o r t a n t  l e g i s l a t i o n .

D P : r r m



D E I'T . O F E N V IR O N M E N T A L  CONSERVATION

May 3, 1991

BILL NUMBER: SB 218

TITLE: An act relating to the Board of Marine Pilots, marine pilots, and marine pilots 
organizations.

DEPARTMENT POSITION: Support

ANALYSIS: This bill is intended to clarify and strengthen the authority of the Board of 
Marine Pilots through an expansion of the Board’s duties. This expansion includes 
establishing qualifications and approval of training programs, and establishing pilot 
regions to name a few.

The Department of Environmental Conservation believes that the mandatory use of 
local marine pilots with knowledge of the area in which they operate is an integral part 
of oil spill prevention. Well qualified, state licensed pilots was a major recommendation 
of both the Alaska Oil Spill Commission (Recommendation #20) and the States/British 
Columbia Oil Spill Task Force (Recommendation #15).

PROPOSED AMENDMENTS: The Department would propose that the legislation be 
amended to include the parameters for the training programs. For marine pilots in the 
crude oil tanker trade, the Board should be required to consult with DEC in 
establishing the training standards.

In addition, the Department recommends that the word "may" on page 2, line 23 and 
page 5, line 31 be changed to "shall".

John AJ5andor, Commissioner
Alaska Department of Environmental Conservation



C a p t a i n  M i c h a e l  C. S p e n c e  
P.O. B o x  2 0 2 5 1  

J u n e a u ,  A l a s k a  9 9 8 0 1

H o n o r a b l e  C u r t  M e n a r d  
C h a i r m a n
S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

M a y  1, 1991

D e a r  C h a i r m a n  M e n a r d :

T h e  f o l l o w i n g  c o m m e n t s  a n d  t e s t i m o n y  a r e  s u b m i t t e d  in t h e  

e v e n t  t h a t  t h e y  m a y  be  u s e f u l  in y o u r  c o n s i d e r a t i o n  o f  S B  218, a 

b i l l  r e l a t e d  t o  M a r i n e  P i l o t a g e .

I a m  a l i c e n s e d  m a r i n e  p i l o t  w h o  h a s  p r a c t i c e d  in A l a s k a  

w a t e r s  s i n c e  1976, a n d  h a v e  h e l d  a n  u n l i m i t e d  S t a t e  o f  A l a s k a  

p i l o t ' s  l i c e n s e  s i n c e  1981. I h a v e  b e e n  a m e m b e r  o f  t h e  

S o u t h e a s t e r n  A l a s k a  P i l ots' A s s o c i a t i o n  s i n c e  1980, a n d  s e r v e d  f o u r  

t e r m s  as a D i r e c t o r  a n d  t w o  t e r m s  as an  e l e c t e d  o f f i c e r  of t h a t  

o r g a n i z a t i o n .  I a m  a 1975 g r a d u a t e  o f  t h e  U.S. M e r c h a n t  M a r i n e  

A c a d e m y  a t  K i n g  Point, N e w  York.

I b e l i e v e  t h a t  m y  s i t u a t i o n  c a n  o f f e r  y o u r  c o m m i t t e e  a 

v a l u a b l e  p e r s p e c t i v e  o n  c e r t a i n  a s p e c t s  of S B  218, p a r t i c u l a r l y  the 

p r o p o s e d  i m m u n i t y  f r o m  t h e  a n t i t r u s t  l a w s  for p i l o t  o r g a n i z a t i o n s .

D e s p i t e  m o r e  t h a n  t e n  y e a r s  of e x c e l l e n t  a n d  i n c i d e n t - f r e e  

s e r v i c e ,  in 19 8 9  I w a s  the s u b j e c t  o f  t h e  m o s t  i n t e n s i v e  i n t e r n a l  

d i s c i p l i n a r y  p r o c e d u r e  c o n d u c t e d  in t h e  h i s t o r y  of  t h e  S o u t h e a s t e r n



A l a s k a  P i l ots' A s s o c i a t i o n .  W e r e  it n o t  for t h e  i n t e r v e n t i o n  of 

t h e  U.S. D i s t r i c t  C o u r t  in g r a n t i n g  a r e s t r a i n i n g  o r d e r ,  I w o u l d  

h a v e  r e c e i v e d  t h e  s e v e r e s t  p e n a l t y  e v e r  g i v e n  t o  a n y  m e m b e r  p i l o t  

in t h e  A s s o c i a t i o n .

T h e  o f f e n s e  a l l e g e d  w a s  n o t  t h e  g r o u n d i n g  o f  a v e s s e l  o r  t h e  

d a m a g e  t o  a w h a r f  o r  t h e  p o l l u t i o n  o f  w a t e r s ,  n o r  w a s  it r e l a t e d  in 

a n y  r e m o t e  w a y  t o  p r o f e s s i o n a l  c o m p e t e n c e .  T h e  a l l e g e d  o f f e n s e  w a s  

t h a t  I " b r o u g h t  d i s c r e d i t "  t o  t h e  S o u t h e a s t e r n  A l a s k a  Pilo t s '  

A s s o c i a t i o n .

In t h e  s u m m e r  o f  1988, I w a s  a s k e d  by  t h e  M a s t e r  o f  a c r u i s e  

s h i p  t o  r e l i e v e  a c o l l e a g u e  w h o  w a s  p i l o t i n g  u n d e r  t h e  i n f l u e n c e  of 

a l c o h o l  (or o t h e r  d r u g s ) . A s  r e q u i r e d  b y  law, I r e p o r t e d  t h i s  

i n c i d e n t  t o  t h e  S t a t e  o f  A l a s k a ,  B o a r d  o f  M a r i n e  P i l o t s .  T h e  

f o l l o w i n g  year, w h e n  t h i s  i n d i v i d u a l  w a s  s e r v i n g  as  p r e s i d e n t  of 

t h e  A s s o c i a t i o n ,  h e  w a s  t o l d  b y  S t a t e  o f f i c i a l s  t h a t  h e  w a s  u n d e r  

i n v e s t i g a t i o n  d u e  t o  m y  r e p o r t  o f  h i s  i n t o x i c a t i o n  o n  t h e  b r i d g e .  

T h r e e  d a y s  later, h e  f i l e d  c h a r g e s  a g a i n s t  m e  o f  h a v i n g  " b r o u g h t  

d i s c r e d i t "  t o  t h e  A s s o c i a t i o n .

A n  e l a b o r a t e  e f f o r t  w a s  t h e n  m a d e  b y  o f f i c e r s  a n d  c o u n s e l  of 

t h e  A s s o c i a t i o n  t o  p r e s e n t  a c a s e  a g a i n s t  m e  w h i c h  w o u l d  n o t  be  

e a s i l y  c h a l l e n g e d  in a n y  o t h e r  t r i b u n a l .  T h e  c h a r g e s  t h a t  w e r e  

b r o u g h t  a g a i n s t  m e  i n c l u d e d  a l l e g a t i o n s  t h a t  I h a d  " s o l i c i t e d "
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p i l o t a g e  w o r k  o u t s i d e  t h e  a u s p i c e s  o f  t h e  A s s o c i a t i o n .  It is c l e a r  

t o  m e  t h a t  t h e s e  p r o c e e d i n g s  w e r e  i n t e n d e d  t o  m a k e  an  e x a m p l e  of me  

a n d  d e t e r  o t h e r s  fr o m  " b u c k i n g  t h e  s y s t e m , "  f r o m  c o m p e t i n g  w i t h  t h e  

A s s o c i a t i o n ,  f r o m  r e p o r t i n g  i n s t a n c e s  of  p r o f e s s i o n a l  m i s c o n d u c t  to 

t h e  St a t e ,  a n d  f r o m  o t h e r w i s e  a c t i n g  t o  u n d e r m i n e  the a b s o l u t e  

m o n o p o l y  e n j o y e d  a n d  p e r p e t u a t e d  b y  t h e  A s s o c i a t i o n .

T h e s e  a n d  o t h e r  q u e s t i o n s  o f  t h e  a n t i c o m p e t i t i v e  p o l i c i e s  of 

t h e  A s s o c i a t i o n  h a v e  a r i s e n  in t h e  l a w s u i t  I f i l e d  a n d  w i l l  

c o n t i n u e  to  b e  a d d r e s s e d  b y  t h e  f e d e r a l  co u r t .  T h e  S t a t e  o f  A l a s k a  

m u s t  not, t h r o u g h  t h i s  p r o p o s e d  l e g i s l a t i o n ,  d e n y  a c c e s s  t o  l e g a l  

r e m e d i e s  a v a i l a b l e  u n d e r  t h e  a n t i t r u s t  l a w s  t o  t h o s e  w h o  are 

w r o n g e d  b y  t h e  a n t i c o m p e t i t i v e  a c t i o n s  of  p i l o t  a s s o c i a t i o n s  in 

A l a s k a .

F u r t h e r m o r e ,  b e f o r e  e m p o w e r i n g  p i l o t  o r g a n i z a t i o n s  w i t h  

s t a t u t o r y  a u t h o r i t y  t o  " p o l i c e "  t h e m s e l v e s ,  t h e  c o m m i t t e e  m u s t  

e x a m i n e  t h e  r e c o r d  a n d  d e t e r m i n e  if i n d e e d  t h e s e  m a r i n e  p i l o t s  are 

o r  c a n  b e  f a i r  a n d  e f f e c t i v e  j u r i s t s .  H a v e  t h e  p r i o r i t i e s  o f  t h e s e  

a s s o c i a t i o n s  in d i s c i p l i n a r y  a c t i o n s  b e e n  d i r e c t e d  at e n h a n c i n g  

p r o f e s s i o n a l  c o m p e t e n c e  a n d  p r o m o t i n g  t h e  p u b l i c  s a f e t y ?

T h e  r e c o r d  of p i l o t  a s s o c i a t i o n  a c t i o n s  i n  c a s e s  o f  s h i p  

g r o u n d i n g s  a n d  w h a r f  d a m a g e  w o u l d  s u g g e s t  t h a t  t h e y  h a v e  not. In 

v i r t u a l l y  a l l  c a s e s  o f  w h i c h  I h a v e  k n o w l e d g e ,  i n c l u d i n g  t h e  1979
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g r o u n d i n g  of t h e  " B r e w s t e r "  at K l a w o c k ,  t h e  19 8 0  g r o u n d i n g  o f  t h e  

" M a n n h e i m "  at K e t c h i k a n ,  t h e  1986 g r o u n d i n g  o f  t h e  c r u i s e  s h i p  t h e  

" N o r t h  S t a r "  n e a r  K l a w o c k ,  a n d  d a m a g e  t o  w h a r v e s  a t  Hobcirt B a y  in 

1987 a n d  S k a g w a y  in 1989, m o s t  o f  w h i c h ,  it is m y  u n d e r s t a n d i n g ,  

w e r e  w h o l l y  o r  in p a r t  d u e  t o  p i l o t  error, t h e  S o u t h e a s t e r n  A l a s k a  

P i l o t s '  A s s o c i a t i o n  h a s  n e v e r  d i s c i p l i n e d  t h e  p i l o t s .

In c o n s i d e r i n g  t h i s  bill, y o u r  c o m m i t t e e  m u s t  c o n s i d e r  a n o t h e r  

a s p e c t  o f  t h e  p i l o t a g e  m o n o p o l y :  t h e  m o n o p o l y  o n  i n f o r m a t i o n .  A

s t a t i s t i c a l  a n a l y s i s  w o u l d  r e v e a l  t h a t  f o r  e v e r y  i n c i d e n t  s u c h  as 

a s h i p  g r o u n d i n g ,  t h e r e  h a v e  l i k e l y  b e e n  a t  l e a s t  100 n e a r  m i s s e s .  

F o r  e v e r y  i n f r a c t i o n  of  t h e  p i l o t a g e  s t a t u t e s  r e p o r t e d  t o

a u t h o r i t i e s ,  t h e r e  h a v e  b e e n  m a n y  t h a t  a r e  u n r e p o r t e d .  T h e  

" m o n o p o l y  o f  i n f o r m a t i o n "  p l a y s  a s i g n i f i c a n t  p a r t  in  t h e  s t a n d a r d  

p r a c t i c e  o f  n o t  r e p o r t i n g  i n c i d e n t s  o f  e r r o r s  in j u d g m e n t  o r  a c t s  

o f  i n c o m p e t e n c e  t h a t  d o  n o t  r e s u l t  in m a j o r  c a s u a l t i e s .

O v e r  t h o s e  l e s s  v i s i b l e ,  b u t  s e r i o u s  i n c i d e n t s  is t h r o w n  a 

c l o a k  o f  i n t e r n a l  s e c r e c y ,  a n d  a c a p r i c i o u s  s y s t e m  o f  i n t e r n a l l y  

n e g o t i a b l e  a c c o u n t a b i l i t y  p r e v a i l s .  B e c a u s e  o f  t h e  a b s o l u t e  

c o n t r o l  b y  t h e  a s s o c i a t i o n s  o v e r  e n t r y  a n d  c o n t i n u e d  a c c e s s  t o  t h e

p r o f e s s i o n ,  w i t n e s s e s  a r e  d i s c o u r a g e d  f r o m  r e p o r t i n g  a c t s  of

i n c o m p e t e n c e  o r  i n t o x i c a t i o n  t o  a u t h o r i t i e s .  A  w i t n e s s  who, l i k e  

m y s e l f ,  t e s t i f i e s  a g a i n s t  h i s  p e e r s ,  r i s k s  f i n a n c i a l  r u i n  f r o m  

i n t e r n a l  r e t a l i a t o r y  a c t i o n s .  I n  t h i s  f. use, t h e  m o n o p o l y  is a
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d e t e r r e n t  t o  a c c o u n t a b i l i t y ,  a n d  t h u s  h a s  a n e g a t i v e  e f f e c t  on t h e  

m a i n t e n a n c e  o f  h i g h  p r o f e s s i o n a l  s t a n d a r d s .

T h e  c o n c e p t  t h a t  c o m p e t i t i o n  in  m a r i n e  p i l o t a g e  is s y n o n y m o u s  

w i t h  e r o s i o n  o f  s t a n d a r d s  is u n s u p p o r t e d  a n d  in f a c t  c o n t r a r y  to 

p r i n c i p l e s  a c c e p t e d  in o t h e r  i n d u s t r i e s .  L i v e l y  c o m p e t i t i o n  e x i s t s  

in t h e  m a r i n e  p i l o t a g e  p r o f e s s i o n  in m a n y  o t h e r  s t a t e s  a n d  h a s  

s e r v e d ,  as in o t h e r  i n d u s t r i e s ,  t o  r a i s e  p e r f o r m a n c e  s t a n d a r d s  of 

p i l o t s  a n d  e f f i c i e n c i e s  t o  i n d u s t r y .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  t o  t h e s e  i m p o r t a n t  m a t t e r s  f o r  

t h e  m a r i n e  p i l o t a g e  p r o f e s s i o n  in A l a s k a .
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Vol. 6J, No. 1500 HIGHLIGHTS January 24,1991

Parker Shields Title Insurers From FTC Attack On Collective Rate Setting:
Invoking recent Supreme Court teachings in Town of Hallie and Southern Motor 
Carriers Rate Conference on the scope and applicability of the state action 
doctrine, the U.S. Court of Appeals for the Third Circuit decides that the collective 
setting of rates charged by five major national title-insurance companies for title 
search and examination services in six states is immune from antitrust attack under 
FTC Act §5 by virtue of the Parker doctrine. . . .  pages 97, 119

Cooperation Is Theme Of Federal And State Antitrust, Deception Enforcement:
As officials from both federal agencies and state attorneys general’s offices continue 
to harmonize on the theme of cooperation to enforce competition and deceptive trade 
practice laws, they indicate that occasional differences of perspective or case selection 
with a novel approach should not cause any discordant note in the cooperative 
enforcement chorus. . . .  pages 103, 133

EC Remains On Steady Course Toward Integration By 1992: Sir Leon Brittan, 
Vice President of the Commission of the European Communities and the commissioner 
responsible for competition policy and financial services, assures U.S. audiences that 
the EC Member States remain committed to integration by 1992, free trade, and 
keeping the Common Market “accessible to the rest of the world” and that the
Commission is pursuing the prospect of a treaty or accord with the U.S. on antitrust
cooperation and enforcement. . . .  page 115

Counsel's Assessment Of Antitrust Claim Isn’t Admissible In Malpractice Case;
An attorney’s statements about the merits of a claim under state antitrust law should 
not have been admitted in a subsequent malpractice action to prove the validity of 
the antitrust claim, the Idaho Supreme Court rules. . . .  page 109

Marine Pilots Association Can't Invoke Parker, Labor Exemption: An association of 
marine pilots licensed by Alaska can find no safe harbor in the Parker doctrine or its 
status as a labor organization to avoid the reefs of antitrust litigation instigated by a 
member challenging his discipline by the association, the U.S. District Court for the 
District of Alaska determines. . . .  page 98

Auto Maker’s Field Vehicle Is Covered By State Lemon Law: Chrysler Motors 
Corp. must repurchase a defective vehicle sold to a consumer after one of its 
employees already had driven it more than 20,000 miles, the Washington Supreme 
Court rules, because an automobile driven extensively as a manufacturer’s field 
vehicle is “new” for purposes of the state’s lemon law. . . .  page 110
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Other provisions require a m echanism  for judicial 
review of a rb itra ry  or capricious regulatory actions

The FCC would have to develop m inimum  customer 
service and p icture and sound quality standards. 
States and franchising authorities would be authorized 
to impose higher standards for custom er service and 
picture/sound quality.

Cable TV system s would have to ca rry  all local 
programming by incorporating “m ust ca rry” provisions 
as a condition of cable's compulsory license of broadcast 
television signals. "Cable draws a  substantial benefit 
from the compulsory license, which allows it to obtain 
CBS, NBC, and ABC for a nominal charge,” Lieberman 
declared. “I t should be required to c a rry  small, local 
independent and public sta tions as a condition of 
receiving this benefit.”

ANTITRUST & TRADE REGULATION REPORT

MARINE PILOT ASSOCIATION ISN’T IMMUNE 
UNDER STATE ACTION DOCTRINE, LABOR LAW

An association of m arine pilots licensed by Alaska 
may not invoke the s ta te  action doctrine or its status 
as a labor organization to sink an an titru s t claim 
floated by a m ember disciplined by the group, the U.S. 
D istrict Court for the D istric t of A laska decides. 
(S p e n c e  v .  S o u t h e a s t e r n  A l a s k a  P i l o t s ’ A s s ’n, DC 
Alaska, No. J90-004 Civil, 12/11/90)

The defendant, the cou rt explains, is not the state 
and failed to show “how the immunity of the state might 
extend to a p riva te association of pilots organized for 
the purpose of dispatch and pooling resources.” The 
association also fails to qualify as a “labor organization" 
because its m embers a re  independent contractors, not 
employees, and the group does not “deal with” 
employers on the pilots’ behalf.

Background
Southeastern Alaska P ilo ts’ Association (SEAP) is a 

voluntary, unincorporated association of persons 
licensed by the S tate of A laska to perform  marine 
pilotage in the w aters of sou theast Alaska.

The membership of SEAP is limited to 21 marine pilots. 
When a vacancy occurs, a new m em ber is adm itted by 
vote of the membership. M embers are  classified into 
categories based on experience and availability for 
dispatch. The income and expenses of m embers are 
pooled and the net income is d istribu ted  to members 
in proportion to each p ilo t’s classification. Members 
must use the association as th e ir m eans of access to 
employment in southeastern Alaska and are  limited for 
a period of 10 years from  competing in southeastern 
Alaska following re tirem en t or expulsion from SEAP.

This dispute results from disciplinary action taken by 
SEAP against one member, Michael C. Spence. According 
to the complaint, Spence was required to relieve another 
pilot from duty because the other pilot was intoxicated. 
When SEAP failed to respond to Spence's efforts to 
launch a disciplinary action against the other pilot, 
Spence reported the incident to the s ta te , which has 
scheduled a disciplinary hearing. The o ther pilot then 
filed a complaint with SEAP charing Spence with 
defamation. A fter a hearing and subm ission of vote to G

of National Affair*, inc.. Washtngton, D C. 20037 
3-8021 fll/too SO

the other members, Spence was suspended from  SEAP 
dispatch for 30 days to run from  June 1, 1990 through 
June 30, 1990.

Spence’s complaint alleged that SEAP is a combination 
in restra in t of trad e  and tha t its m embers ag ree to 
w ritten and oral agreem ents in restra in t of trade .

The disciplinary action has been stayed pending 
final judgment in this action.

The court curren tly  is considering SEAP’s motion 
fo r partia l sum m ary judgm ent based on the s ta te  
action doctrine and its alleged sta tus as a  labor 
organization.

State Action

Judge Jam es A. V onD erH eydt re jects SEAP's 
assertion that it is shielded from  an titru s t a tta ck  
because sta tes have authority to regulate pilots.

Spence does not dispute the authority of the s ta te  tc 
regulate or demand compulsory pilotage, the court 
notes, but he "has not brought suit against the s ta te ,” 
and the defendants have not shown "how the immunity of 
the state might extend to a  private association of pilots 
organized for the purpose of dispatch and pooling 
resources.”

Therefore, the court holds th a t sum m ary judgm ent 
cannot be granted based on an affirmative defense of 
s ta te  action immunity.

Labor Organization

Turning to SEAP’s claim  th a t it is exem pt from  
an titru st a ttack as a "labor organization,” the court 
notes precedent suggesting th a t pilot associations, 
such as SEAP, a re  not “easily legally defined."

In this case, however, neither the language of the 
sta tu te , 29 USC 152(5), nor caseTaw  relied on by the 
association supports the ;ontention that SEAP qualifies 
as a "labor organization,” the court explains.

The statute, the court observes, spells out th a t the 
organization m ust deal with e m p l o y e r s  (emphasis 
added). In the circum stances present here, SEAP 
members are not employees but independent contractors. 
While the court acknowledges that the term  “deals with” 
in the sta tu te has been in terpreted not to be lim ited to 
“bargain with,” i t  finds tha t SEAP does not "deal 
w ith" employers on the pilots’ behalf. The complaint 
alleged "that the pilots a re  responsible for all dealings 
with the vessel.”

The cases cited by SEAP, the court continues, 
“involved situations of employee committees or unions 
specifically organized to deal with employer-employee 
relationships." See G e n e r a l  v .  P i lo t s  A s s 'n  f o r  B a y  
a n d  R i v e r  D e la w a r e ,  254 FSupp 447 (DC Del 1966); 
O 'H a r e  v. U.S., 150 AMC 182 (DC WWash 1949); and 
M u r p h y  T u g b o a t  Co. v.  S h i p o w n e r s  & M e r c h a n t s  
T o w b o a t  Co., 467 FSupp 841 (DC NCalif 1979), a f f 'd  
658 F2d 1256 (CA 9 1981).

Since the court finds that SEAP is not a labor 
organization and that its members cannot fit within 
the employee classification, it declines to reach  the 
question whether there is a labor dispute in this case.

1-24-91 Antitrust A Trade R> 
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Testimony 
to the

House Committee on Transportation 
from

Captain Mark Nichols 
of Lewis & Clark Pilotage, inc.

February 7,1991

Mr. Chairman, Members of the Committee, my name is Mark Nichols 

and I am secretary of Lewis & Clark Pilotage.

Our company was founded in October, 1989. My partner, Captain 

Gordon Howe, and I have spent our entire working lives in the maritime 

industry. Captain Howe, the president of Lewis & Clark, is the sixth 

most senior pilot on the Columbia River. He is a former two-time 

president of the Columbia River Pilots Association and served as a 

board member of the Oregon Board of Maritime Pilots from 1986 through 

1990.

I obtained my federal license as first class pilot for the Columbia 

and Willamette River pilotage grounds in 1962. In 19 74 1 became 

licensed as a Columbia River pilot by the Oregon Board of Maritime 

Pilots. 1, too, am a former president of the Columbia River Pilots Asso­

ciation.

Both Captain Howe and myself are members of the Masters, Mates

and Pilots Union.

.ice tho formation of Lewis & Clark Pilotage, we have primarily 
*

3d pilotage services to vessels calling at the Peavey Grain facility 

in Kaiama, Washington.

We have no objection to House Bill 2074 from the Oregon Board of 

Maritime Pilots and would be pleased to provide any background infor­

mation to this Committee which would be helpful in your consideration 

of the bill. Thank you for this opportunity to testify.
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TESTIMONY BEFORE THE HOUSE COMMITTEE ON TRANSPORTATION 
FROM CAPTAIN MARK NICHOLS 

OF
LEWIS & CLARK PILOTAGE, INC.

March 12, 1991

Mr. C h a ir ,  members o f  t h e  Committee, my name i s  Mark 

N ic h o ls .  With me today  i s  my p a r t n e r ,  C a p ta in  Gordon Howe. 

T oge the r, we make up th e  s t a t e - l i c e n s e d  Columbia R iv e r  p i l o t s  

employed by Lewis & C lark  P i lo t a g e ,  I i .c .

My pu rpose  today  i s  to  t e s t i f y  i n  fa v o r  o f  th e  -3  

amendments to  House B i l l  2074 and th e  a d d i t i o n a l  amendments which 

th e  chairm an has a u th o r iz e d  to  be c o n s id e re d  to d a y .

The purpose  o f  our te s t im o n y  i s  t o  make two b a s ic  

p o i n t s .  F i r s t ,  i f  th e  b e n e f i t s  o f  c o m p e t i t io n  on th e  p i lo t a g e  

grounds o f  Oregon a re  to  be p re s e rv e d ,  t h e  L e g is la tu r e  shou ld  

adop t e i t h e r  t h e  f e d e r a l  p i l o t a g e  o p t io n  i n  th e  -3 amendments or 

t h e  s e p a r a te  amendment p r o h i b i t i n g  th e  Oregon Board o f  M aritim e ' 

P i l o t s  from ad o p t in g  a r u l e  which r e i n s t a t e s  th e  monopoly o f  th e  

Columbia R iv er  P i l o t s  A ss o c ia t io n  on th e  Columbia R iv e r .

Second, i f  th e r e  i s  e v e r  to  be s e r io u s  change t o  what 

h as  been  a c lo se d  "o ld  boys c lu b "  on e v e r y / p i lo ta g e  ground, t h e r e  

must be change in  th e  s t a t u s  quo: m o d i f ic a t io n  o f  how th e  Oregon 

Board o f  M aritim e P i l o t s  o p e r a te s ;  th e  development o f  a more f a i r  

and open a p p re n t ic e s h ip  program f o r  p i l o t s ;  and an a f f i r m a t iv e  

a c t io n  p la n  f o r  th e  re c ru i tm e n t  and  l i c e n s i n g  o f  m in o r i ty  and 

women p i l o t s .

Before discussing each of these points in more detail, 

let w.a tell you a little bit about the background of Lewis &
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C lark  P i l o t a g e .  P r i o r  t o  O ctober, 1989, bo th  C ap t. Howe and I 

were members o f  th e  Columbia R iver  P i l o t s  A s s o c ia t io n .  Doth of 

us were v o ted  i n t o  th e  CRPA in  1974 a f t e r  hav ing  sp e n t  more than 

a decade a p ie c e  i n  th e  commercial tow boat in d u s t r y  on th e  

Columbia R iv e r .

In  O ctober, 1989, Peavey G rain  Company's te rm in a l  in  

Kalama, W ashington, became in v o lv e d  in  a la b o r  d i s p u te .

Follow ing  a t h r e a t  o f  p h y s ic a l  v io le n c e  to  th e  one o f  th e  CRPA's 

p i l o t  members, t h e  CRPA met a t  i t s  P o r t la n d  h e a d q u a r te r s  and, in  

an u n p reced en ted  move, dec ided  to  r e f u s e  t o  s e rv e  n e u t r a l  fo re ig n  

f l a g  v e s s e l s  c a l l i n g  a t  P eav ey 's  Kalama dock. G ordie Howe and I 

were w o rr ied  about th e  consequences to  th e  CRPA, and to  s t a t e  

p i l o t a g e  in  Oregon g e n e ra l ly ,  i f  th e  p i l o t a g e  s e r v ic e  a t  th e  

Peavey dock was d e lay ed  i n d e f i n i t e l y .  E a r ly  one morning, we 

c a l l e d  a s p e c i a l  m eeting  of th e  CRPA. However, fo l lo w in g  a 

h e a te d  fo u r -h o u r  m eeting , we were th e  on ly  two p i l o t s  who 

d is a g re e d  w ith  t h e  d e c is io n  to  r e f u s e  s e r v ic e  t o  v e s s e l s  c a l l i n g  

a t  th e  Peavey dock.

F o llow ing  t h a t  m eeting, between O ctober 16 and 

O ctober 26, 1989, s i x  fo re ig n  f l a g  v e s s e l s  s ta c k e d  up th e  r i v e r  

w a it in g  to  c a l l  a t  P eav e y 's  g r a in  e l e v a t o r .  In  a d d i t io n ,  two 

more v e s s e l s  were in  ro u te  and sch ed u le d  t o  a r r i v e  in  th e  

Columbia R iv e r  j u s t  two days l a t e r ,  on O ctober 29, 1989.

D uring th e  course  o f  th e  d i s p u te ,  Peavey G rain  Company 

a d v e r t i s e d  f o r  a v a i l a b l e  p i l o t s  to  move th e  s h ip s .  Gordie Howe, 

who was th e n  a member o f  th e  Oregon Board o f  M aritim e P i l o t s ,
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m yself  and o th e r  CRPA members knew t h a t  Peavey was loo k in g  

th ro u g h o u t t h e  w orld  f o r  any p i l o t  w ith  a f e d e r a l  l i c e n s e  fo r  th e  

Columbia R iv e r  who co u ld  be found t o  move th o s e  s h ip s .  We a lso  

know t h a t  th ey  found a p i l o t /  Mr. Joe  Angel, w ith  th e  l i c e n s e  f o r  

th e  Columbia R iv er  b a r  and he was in  th e  p ro c e s s  o f  ta lcing th e  

n e c e s s a ry  t e s t s  t o  o b ta in  th e  endorsem ent f o r  th e  Columbia R iv e r .  

We were very  w o rr ie d  t h a t  th e  g r a in  company was c lo s e  to  

o b ta in in g  th e  n e c e s s a ry  f e d e r a l  p i l o t s  and t h a t  u n le s s  th o se  

v e s s e l s  were moved, we would see  f e d e r a l  p i l o t a g e  on th e  Columbia 

R iv e r .

Fo llow ing  a w h irlw ind  s e r i e s  o f  n e g o t i a t io n s ,  on 

O ctober 27, 1989, my p a r t n e r  Gordon Howe and I re s ig n e d  from th e  

CRPA and ej e re d  in to  a lo n g - te rm  c o n t r a c t  w ith  Peavey Grain 

Company t o  be th e  e x c lu s iv e  p ro v id e r  o f  p i l o t a g e  s e rv ic e s  to  

v e s s e l s  c a l l i n g  a t  t h e i r  g r a in  t e r m in a l .  For my p a r t ,  I made th e  

d i f f i c u l t  d e c i s io n  to  r e s ig n  from th e  CRPA f o r  two re a so n s .

F i r s t ,  I  vehem ently  d is a g re e d  w ith  th e  o r g a n i z a t i o n 's  d e c is io n  to  

c a p i tu l a t e / l th e  t h r e a t s  and in t im id a t io n  and I was no t going to  

a llow  anyone — c e r t a i n l y  n o t  e i t h e r  s id e  o f  a la b o r  d i s p u te  to  

which I  was n o t  a p a r ty  — t o  p re v e n t  me from p u rsu in g  my 

l i v e l i h o o d  as a Columbia R iv e r  P i l o t .  Second, w ith  th e  

e s c a l a t i n g  c r i s i s  o f  v e s s e l s  s ta c k in g  up in  t h e  r i v e r ,  bo th  

Gordie Howe and I  f e a r e d  t h a t  e i t h e r  Peavey G rain  o r  th e  U.S.

Coast Guard would f in d  a way to  s e t  up a system  o f  f e d e r a l  

p i l o t a g e  and d e s t ro y  more th an  a c e n tu ry  o f  s t a t e  c o n t ro l  over 

p i l o t a g e  in  Oregon w a te rs .



We a re  now in  th e  i r o n i c  p o s i t i o n  o f  su p p o r t in g  th e  

p r o v is io n  in  th e  -3 amendments which would a llow  a f e d e r a l  

p i l o t a g e  o p tio n  to  v e s s e l s  c a l l i n g  in  t h e  Columbia R iver. Our 

su p p o r t  f o r  t h a t  change i s  a fu n c t io n  o f  our ex p e rien ce  over  th e  

l a s t  16 months s in c e  we formed Lewis & C lark  P i lo t a g e .  We have 

been s u b je c te d  to  a s e r i e s  o f  a n t i - c o m p e t i t iv e  a c t i v i t i e s  by our 

fo rm er p a r tn e r s  which a re  des igned  to  accom plish  one o f  two 

t h in g s ;  e i t h e r  d e s t ro y  our sm all company's a b i l i t y  to  s u rv iv e  o r  

fo rc e  us back in to  th e  CRPA.

Our c o m p e t i to r 's  a n t i - c o m p e t i t iv e  t a c t i c s ,  which ^

in c lu d e  t h r e a t s  o f  economic co e rc io n  d i r e c t e d  to  th e  p ro v id e rs  o f  L 

s e r v ic e  t o  our company and to  th e  s team sh ip  ag e n ts  who o rd e r  th e  

p i l o t s  f o r  v e s s e l s  c a l l i n g  in  th e  Columbia R iv er , caused us to  

f i l e  a m ajor a n t i - t r u s t  case  under bo th  f e d e r a l  and Oregon law in  

January  o f  t h i s  y e a r .  A t r i a l  b e fo re  a ju ry  in  f e d e r a l  co u r t  in  

P o r t l a n d  i s  schedu led  f o r  m id-June.

U n fo r tu n a te ly ,  th e  courtroom i s  no t th e  only 

b a t t l e f i e l d  on which we fa c e  th e  Columbia R iver P i l o t s  

A s s o c ia t io n .  J u s t  l a s t  week, th e  o f f i c e r s  o f  th e  CRPA f i l e d  

co m p la in ts  a g a in s t  C ap t. Howe and m yself b e fo re  t h e  Oregon Board 

o f  M aritim e P i l o t s  a l l e g i n g  t h a t  our c o n t r a c t  w ith  Peavey Grain 

i s  i l l e g a l .  But most in c r e d ib ly ,  th e  CRPA has p e t i t i o n e d  th e  

Oregon Board o f  M aritim e P i l o t s  to  make a p o l ic y  d e te rm in a t io n  

and adopt a r u l e  r e q u i r i n g  t h a t  "each p i lo t a g e  ground s h a l l  have 

one and only one p i l o t a g e  g ro u p ."  There can be nc doubt t h a t  th e  

o b je c t iv e  of t h i s  P e t i t i o n  f o r  P o lic y  D ete rm ina tion  and



Rulemaking i s  t o  r e - e s t a b l i s h  t h e  CRPA's monopoly, which was 

f r a c t u r e d  f o r  th e  f i r s t  tim e in  a p p ro x im a te ly  30 y e a rs  when we 

formed Lewis s C la rk  P i lo ta g e  some 16 months ago.

The Columbia R iver P i l o t s  A s s o c ia t io n  w i l l  c la im  t h a t  

r e in s t a te m e n t  o f  t h e i r  monopoly i s  v i t a l  t o  s a fe  and e f f i c i e n t  

p i l o t a g e  on th e  Columbia R iv e r .  But t h e r e  i s  n o th in g  about th e  

mere e x i s t e n c e  o f  co m petition  which i n  and o f  i t s e l f  undermines 

s a f e t y .  P r o f e s s io n a l  p i l o t s  sh o u ld  be a b le  to  do t h e i r  job 

r e g a r d le s s  w hether th e r e  a re  one, two o r  t h r e e  p i l o t a g e  companies 

on a p a r t i c u l a r  waterway. We have had no a c c id e n ts  in  th e  16 (
months s in c e  our fo rm a tio n . F u r th e r ,  c o m p e ti t io n  has  e x i s t e d  f o r

t
decades a t  th e  mouth o f  America7 s b u s i e s t  waterway, th e  

M is s i s s ip p i  R iv e r .  In  a d d i t io n ,  c o m p e t i t io n  between d i f f e r e n t  

s t a t e  p i l o t a g e  o rg a n iz a t io n s  o r  between o rg an iz ed  groups o f  

f e d e r a l  p i l o t s  and s t a t e  p i l o t  o r g a n iz a t io n s  e x i s t s  on Chesapeake 

Bay, Delaware Bay, New York Harbor and in  Hawaii and A laska .

J u s t  l i k e  o t h e r  s e g m e n t s  o f  t h e  t r a n s p o r t a t i o n  

i n d u s t r y ,  f r e e  a n d  o p e n  c o m p e t i t i o n  p r o m o t e s  q u a l i t y  a n d  s e r v i c e .  

O n  t h e  C o l u m b i a  R i v e r ,  for e x a m p l e ,  w e  h a v e  c o m p e t i t i o n  b e t w e e n  

d i f f e r e n t  t o w b o a t  c o m p anies, b a r g e  c o m p a n i e s ,  s t e a m s h i p  agents, 

s h i p 7 s h a n d l e r s  a n d  a h o s t  of  o t h e r  e l e m e n t s  of  t h e  m a r i t i m e  

i n d u s t r y .  T h e  C R P A  c l a i m s  t h a t  w e  d o n 7t r e a l l y  h a v e  c o m p e t i t i o n  

f o r  p i l o t a g e  on  t h e  C o l u m b i a  R i v e r  b e c a u s e  s t a t e  l a w  p r o h i b i t s  

p i l o t s  f r o m  c h a r g i n g  v e s s e l s  a n y  d i f f e r e n t  r a t e  t h a n  t h a t  s e t  out 

i n  a d e s i g n a t e d  t a r i f f .  But t o  a r g u e  t h a t  t h e  l a c k  o f  p r i c e  

c o m p e t i t i o n  m e a n s  t h e r e  is n o  c o m p e t i t i o n  is to s u g g e s t  t h a t
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r e s t a u r a n t s  o r  t a x i  cab com panies/ which may have th e  same r a t e s  

f o r  p a r t i c u l a r  p ro d u c ts ,  do n o t compete f o r  custom ers on th e  

b a s i s  o f  s e rv ic e  and q u a l i t y  i s  r i d i c u l o u s .

Our a t to rn e y  has a d v ise d  us t h a t  th e  Oregon Board o f  

M aritim e P i l o t s  has no a u t h o r i t y  to  adop t r u l e s  o r  r e g u la t io n s  

which would have th e  e f f e c t  o f  c r e a t i n g  a p i l o t a g e  c a r t e l  o r  

monopoly on th e  Columbia R iv e r  where one does n o t e x i s t  to d ay .

In  our c o u n s e l 's  o p in io n , a r u l e  e s t a b l i s h i n g  such a monopoly 

would v i o l a t e  O regon 's  a n t i t r u s t  s t a t u t e ,  which was p assed  in  

1953 w ith  th e  ex p ress  pu rpose  " to  encourage f r e e  and open 

c o m p e ti t io n  in  th e  i n t e r e s t  o f  th e  g e n e ra l  w e lfa re  and economy of 

t h e  s t a t e ,  by p re v e n t in g  m o n o p o lis t ic  and u n f a i r  p r a c t i c e s . "  ORS 

646 .715 . O regon 's  p i l o t a g e  s t a t u t e ,  which i s  s e t  ou t in  ORS 

C h ap te r  776, may g iv e  th e  b o a rd  th e  power t o  adopt r u l e s  which 

"p ro v id e  f o r  e f f i c i e n t  and com petent p i l o t a g e  s e rv ic e  on a l l  

p i l o t a g e  g ro u n d s ,"  b u t  th e  B o a rd 's  a u t h o r i t y  t o  adopt r u l e s  f o r  

t h e  e f f e c t i v e  a d m in is t r a t io n  and enforcem ent o f  C hapter 776 i s  

s u b j e c t  t o  th e  l i m i t a t i o n  t h a t  such r u l e s  canno t be " in c o n s i s t e n t  

w ith  la w ."  Lewis £ C lark  w i l l  v ig o ro u s ly  a s s e r t  i t s  p o s i t i o n  in  

any p ro cee d in g  b e fo re  th e  Oregon Board o f  M aritim e P i l o t s  t h a t  

a d a p t io n  o f  th e  r u l e  r e q u e s te d  by th e  CRPA w i l l  be f l a t l y  

i n c o n s i s t e n t  w ith  a n o th e r  Oregon law — O regon 's  a n t i t r u s t  

s t a t u t e ,  which embodies O regon 's  lo n g s ta n d in g  p o l ic y  a g a in s t  

m onopolies in a l l  segments o f  t r a d e  and commerce.

We w i l l  f i g h t  our b a t t l e  b e fo re  th e  P i l o t  Board a g a in s t  

th e  CRPA's proposed monopoly r u l e ,  b u t t h i s  p o t e n t i a l l y  expensive
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and p r o t r a c t e d  d is p u te  w i l l  no t be n e c e s s a ry  i f  th e  Oregon 

L e g i s l a tu r e  w i l l  adopt one o f  th e  two amendments b e fo re  t h i s  

Committee to d ay . I f  you were to  adopt th e  amendment a t  l i n e  IS 

and 16 on page fo u r  o f  th e  -3 amendments, Gordie Howe and I w i l l  

s u rv iv e  because we would have th e  r i g h t  t o  p i l o t  under our 

f e d e r a l  l i c e n s e s  f o r  th e  Columbia R iv e r .

A l t e r n a t iv e l y ,  i f  t h a t  amendment i s  n o t  adopted, we 

w i l l  s u rv iv e  i f  th e  L e g i s l a tu r e  e n a c ts  a very  sim ple amendment to  

ORS C hap ter  776 p r o h ib i t i n g  th e  Oregon Board o f  Maritime P i l o t s  

from ad o p tin g  any r u le  which h in d e rs  f r e e  and open com petition  

between p i l o t  o rg a n iz a t io n s .  Adopting such an amendment w i l l  

make i t  c r y s t a l  c l e a r  t h a t  th e  P i l o t  Board has no a u th o r i ty  to  

even c o n s id e r  a r u l e  c r e a t in g  o r  r e i n s t a t i n g  a monopoly on any 

p i l o t a g e  ground.

In a d d i t io n ,  i f  Lewis & C lark  i s  to  su rv iv e  and add new 

p i l o t s  over tim e to  r e p la c e  Gordie Howe and m yse lf  (Gordie i s  58 

and I  am 53), we need a p r o v is io n  a l lo w in g  p i l o t  t r a in e e s  to  r i d e  

aboard  ocean-going  v e s s e l s  on Oregon p i l o t a g e  grounds in  o rd e r  to  

g a in  th e  n e c e ssa ry  t r i p  ex p e rien ce  t o  o b ta in  a p i l o t ' s  l i c e n s e . -

R i g h t  now, t h e  C R P A  is p r o m o t i n g  S e n a t e  B i l l  ____  w h i c h  w o u l d

e n a c t  as l e g i s l a t i o n  t h e i r  own t r a i n i n g  r u l e s .  Because th e  CRPA 

a l s o  ta k e s  th e  p o s i t i o n  t h a t  Lewis & C l a r k 's  t r a i n e e s  a re  not 

a l low ed  to  r i d e  aboard v e s s e l s  b e in g  p i l o t e d  by th e  CRPA, our 

t r a i n e e s  a re  p rev en ted  from g a in in g  th e  t r i p s  necessa ry  over th e  

whole le n g th  o f  th e  Columbia R iv er  to  o b ta in  a l i c e n s e .  We a re  

p e r f e c t l y  w i l l i n g  to  a llo w  th e  CRPA's t r a i n e e s  to  r id e  w ith  us
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aboard  th e  deep d r a f t  v e s s e l  we p i l o t  t o  and from Kalama, 

W ashington. We d o n ' t  ask fo r  o u r  c o m p e ti to r  t o  t r a i n  our 

p e rs o n n e l ,  b u t  on ly  f o r  th e  o p p o r tu n i ty  to  be aboard  th e s e  

v e s s e l s  t o  t r a i n  our t r a i n e e s  o u r s e lv e s .

In  su p p o r t  o f  our p o s i t i o n  on th e  im portance o f  f r e e  

and open c o m p e t i t io n ,  i t  i s  w orth  p o in t in g  ou t th e  r e c e n t  

e x p e r ie n c e  in  A laska and Haw aii. In  b o th  s t a t e s ,  th e  l a r g e s t  

p i l o t  a s s o c i a t i o n s  sought l e g i s l a t i o n  c r e a t in g  s t a t u t o r y  

m onopolies. In  each ca se ,  th e  sta** s have r e fu s e d  to  g r a n t  

s t a t u t o r y  m onopolies to  p a r t i c u l a r  p i l o t  o r g a n iz a t io n s .  In  

A laska , Governor W alter H ickel d e c id e d  not to  in tro d u c e  monopoly 

l e g i s l a t i o n  in  th e  fa ce  o f  o p p o s i t io n  from th e  A la s k a 's  sm all 

independen t p i l o t a g e  o rg a n iz a t io n s  and from a b road  c o a l i t i o n  

w ith in  th e  m arit im e in d u s t ry .

In  Hawaii, a b i l l  t o  g r a n t  an e x c lu s iv e  f r a n c h is e  to  

th e  Hawaii P i l o t s  A sso c ia t io n  has  been d e fe a te d .  The Hawaiian 

e x p e r ie n c e  i s  w orth  exam ining. In  1985, th e  s t a t e  a u d i to r ,  

fo l lo w in g  an e x te n s iv e  i n v e s t i g a t i o n ,  recommended t h a t  t h e  Hawaii 

Board o f  P i l o t  Commissioners be a b o l is h e d  because  o f  abuses in  . 

r a t e  s e t t i n g ,  p o s s ib le  a n t i t r u s t  v i o l a t i o n s ,  m u l t ip le  c o n f l i c t s  

o f  i n t e r e s t  and th e  f a i l u r e  t o  p r o t e c t  th e  i n t e r e s t s  o f th e  

p u b l ic  in  c a s e s  o f  d i s c i p l i n e  and enfo rcem en t. The Hawaii 

L e g i s l a t u r e  fo llo w ed  th e  a u d i t o r ' s  recommendations and in  1985 

a b o l is h e d  t h e  Hawaii Board o f  M aritim e P i l o t s ,  which l i k e  

O regon 's  Board c o n ta in e d  p i l o t ,  sh ip p in g  in d u s t ry  and p u b l ic  

members. I n s te a d ,  r e g u la to ry  r e s p o n s i b i l i t y  f o r  p i l o t s  was
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p la c e d  in  th e  Department o f  Commerce and Consumer A f f a i r s .  The 

Hawaiian L e g i s l a tu r e  has s in c e  r e j e c te d  e f f o r t s  to  r e - e s t a b l i s h  

th e  p i l o t  b o a rd  and t o  g ra n t  a monopoly to  th e  Hawaii P i l o t s  

A s s o c ia t io n .  That s t a t e  has concluded t h a t  i t s  w a te rs  a re  b e t t e r  

se rv ed  by two c o m p e ti t iv e  p i l o t  o r g a n iz a t io n s :  th e  Hawaii P i l o t s

A s s o c ia t io n  and th e  P o r t  P i l o t s  o f Hawaii. Those two 

o r g a n iz a t io n s  compete on th e  open market f o r  p i l o t a g e  b u s in e ss  in  

th e  Hawaiian i s l a n d s .

A p a r t i a l  copy o f  th e  Hawaii S ta t e  A u d i to r 's  1985 

r e p o r t  i s  b e in g  su b m itted  w ith  t h i s  te s t im o n y .  We w i l l  secu re  a 

f u l l  copy o f  t h a t  r e p o r t  f o r  f i l i n g  w ith  t h i s  committee as  soon 

as  p o s s i b l e .

The Hawaiian A u d i to r '3 r e p o r t  s e rv e s  as  a good 

t r a n s i t i o n  t o  o u r  second m ajor p o in t :  t h e  Oregon L e g is la tu re

sh o u ld  ta k e  a f f i r m a t iv e  s te p s  t o  open up th e  c lo s e d  and “o ld  boy** 

c h a r a c t e r  o f  t h e  p i lo t a g e  system  in  Oregon. We su p p o r t  th e  -3 

amendment which p la c e  th e  Oregon Board o f  M aritim e P i l o t s  under 

th e  j u r i s d i c t i o n  o f  th e  Oregon T ra n s p o r ta t io n  Commission, p rov ide  

f o r  nom ination  o f  a l l  board  members by t h a t  Commission and 

r e q u i r e  a p p r e n t ic e s h ip  and a f f i r m a t iv e  a c t io n  programs developed 

by th e  Bureau o f  Labor^ th e s e  a re  a l l  im p o r ta n t  f i r s t  s te p s  toward 

opening  up a v e ry  c h a l le n g in g  and l u c r a t i v e  o ccu p a tio n  to  th e  

b ro a d e s t  p o s s i b l e  range  o f  cap ab le  a p p l i c a n t s .  Gordie Howe and 

I  were f i r s t  l i c e n s e d  a s  Columbia R iver P i l o t s  in  1974. During 

our 15 y e a rs  w ith in  th e  CRPA, we both  se rv e d  a s  p r e s id e n t  and 

G ordie was a member o f  th e  Oregon Board o f  M aritim e P i l o t s  from

9
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1986 th ro u g h  1990. During our t e n u re  w ith  th e  CRPA, i t  was a 

monopoly. The l a s t  o f  t h e  independen t p i l o t s  on th e  Columbia 

R iv e r  r e t i r e d  sometime in  th e  1 9 5 0 's .  And i t  i s  c l e a r  t h a t  

Oregon p i l o t s  g e n e ra l ly  have b e n e f i t t e d  from th e  e x i s te n c e  o f  

monopoly power on t h e i r  p a r t i c u l a r  p i l o t a g e  ground. Each member 

o f  th e  CRPA works a very  fa v o ra b le  s c h e d u le :  2 i  days on/

fo llo w ed  by 17 days o f f .  S tu d ie s  over  th e  y e a rs  have shown t h a t
< /th e  average  number o f  h o u rs  o f  work p e r  day "on th e  board" f o r  v 

d i s p a tc h  to  v e s s e l s  i s  seven  hou rs  p e r  day . And th e n ,  t h e r e  i s  

t h e - t h r e e  and a h a l f  weeks o f f /  s a l a r i e s  d u r in g  th e  l a s t  s e v e r a l  

y e a rs  have averaged  between $120,000 and $140,000.

We a r e  no lo n g e r  members o f  t h e  CRPA. In s te a d ,  we 

compete w ith  o u r  e x - p a r tn e r s  th rough  Lewis & C lark  P i lo ta g e ,  I n c .  

We a r e  working h a rd e r  now th an  we d id  when we were w ith  th e  CRPA, 

b u t  t h a t  i s  a f u n c t io n  o f  th e  b a t t l e s  we a re  f i g h t i n g  w ith  th e  

CRPA and th e  in te n s e  e f f o r t  t h a t  must be devo ted  to  en su re  th e  

s u r v iv a l  o f  any star1 :-up  company. We b e l i e v e  ph£ c o m p e ti t io n  i s  

b e s t  f o r  th e  waterway. U nlike  th e  CRPA's e f f o r t s  t o  o b ta in  

l e g i s l a t i o n  t h a t  w i l l  f a v o r  t h a t  o r g a n iz a t io n  and a s s i s t  i t  in  

i t s  e f f o r t s  to  e l im in a te  our company from th e  Columbia R iv e r ,  th e  

amendments we su p p o r t  h e re  a re  n e u t r a l :  th e y  w i l l  on ly  en su re

t h a t  f r e e  and open c o m p e ti t io n  can c o n t in u e  and t h a t  much needed 

s u n l i g h t  comes to  a very  unique n ic h e  in  m aritim e commerce. The 

c i t i z e n s  o f  Oregon w i l l  be w ell se rv e d  by th e  amendments we 

su p p o r t  to d ay .

10
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T h a n k  y o u  for t h i s  o p p o r t u n i t y  t o  t e s t i f y .  C a p t a i n  

H o w e  a n d  I a s  w e l l  as o u r  a d m i r a l t y  lawyer, M i k e  H a g l u n d ,  a r e  

a v a i l a b l e  n o w  f o r  q u e s t i o n s .

MEHr7125



M E M O R A N D U M

TO; R e p re sen ta t iv e  Cedric Hayden ( D i s t r i c t  38)
House-393
s t a t e  C apito l B uild ing  
Salem, Oregon 97310

FROM: Lewis & Clark P ilo tage#  Inc,
C ap t. Mark Nichols
C apt. Gordon Howe
Michael E. Haglund, Counsel

DATE: March 7, 1991

R£: Recent Developments and Proposed Amendments
t o  H.B. 2074

x . n m o s g c T i o N .

On March 8# 1991, th e  Columbia R iver  P i l o t s  

A s s o c ia t io n ,  u n t i l  October, 1989, the  monopoly p ro v id e r  o f  

p i l o t a g e  s e r v ic e s  on th e  Columbia River p i lo t a g e  ground, f i l e d  a 

P e t i t i o n  f o r  Rulemaking before  th e  Oregon Board o f  Maritime 

P i l o t s  which seeks a p o lic y  d e te rm in a tio n  by th e  Board and a 

p ro p o sed  r u l e  r e q u i r in g  th a t  th e re  be only one p i lo ta g e  

o r g a n iz a t io n  on each Oregon p i lo ta g e  ground. The e f f e c t  o f  t h i s  

p ro p o sed  p o l ic y  and ru le  would be to  e l im in a te  th e  CRPA'a only 

c o m p e t i to r ,  Lewis & Clark P i lo ta g e ,  Inc . The CRPA a lso  f i l e d  th e  

s e p a r a te  com pla in ts  a g a in s t  th e  two s t a t e  l i c e n s e d  p i l o t s  

employed by Lewis & C lark : C aptain  Mark N ichols  and C aptain

Gordon Howe. The com plaints were f i l e d  w ithou t any supporting  

docum en ta tion  and seek to  in v a l id a te  the  c o n t r a c t  which Lewis i  

Clark, h o ld s  w ith  Peavey Grain Company and to  d i s c ip l i n e  C ap ta in s  

N icho le  and Howe fo r  a l leg e d  v io la t io n s  of Oregon law.

1



T h ere  i Q n o th in g  in  c u r re n t  Oregon law which r e q u i r e s  

ch a re  to  be more th a n  one p i lo ta g e  o rg a n iz a t io n  on th e  Columbia 

R iv e r  o r  any o f  Oregon ' 3 four p i lo ta g e  g rounds, indeed, th e  

Oregon L e g i s l a t u r e  long  ago passed  i t s  own a n t i t r u s t  s t a t u t e  w ith  

th e  e x p re s s  p u rp o se  " to  encourage f re e  and open com petition  in  

th e  i n t e r e s t  o f  t h e  g e n e ra l  w elfare  and economy o f  th e  s t a t e ,  by 

p r e v e n t in g  m o n o p o l i s t i c  and u n f a i r  p r a c t i c e s . * ORS 646.715.

The amendments s u g g e s te d  below a re  d es ig n ed  to  a f f i rm  th e  

L e g i s l a t u r e ' s  p o s i t i o n  th a t  th e re  i s  no l e g a l  requirem ent th a t  

t h e r e  be o n ly  one p i l o t  o rg a n iz a t io n  on a p i lo t a g e  ground and to  

e n su re  t h a t  t h e r e  can be f re e  and open c o m p e ti t io n  in  t h i s  

segment o f  t h e  t r a n s p o r t a t i o n  in d u s t ry ,

xx. PRQPOfixs aaampMgttTS to  a . a .  2074- 3 .

R e g a r d in g  th e  Power* o f  t h e  O regon Board o f  

M a r it im e  P i l o t s .

ORS 776.115 i s  amended to  add an a d d i t io n a l  s e c t io n :  

“ (10) Where m u lt ip le  p i l o t  o r g a n iz a t io n s  

e x i s t  on a p i lo t a g e  ground, th e  Oregon Board 

o f  M arit im e P i lo t s  s h a l l  make no r u l e  which 

h in d e r s  f a i r  and open c o m p e ti t io n  between 

p i l o c  o rgan iza tions .**

B. B l im ia a t in g  Outdated T ra in in g  R equirem ents.

Amend ORS 776.325(2) as fo l lo w s :

"An a p p l i c a n t  fo r  a l i c e n s e  o v er  any r iv e r  

p i l o t a g e  ground must have a t  l e a s t  s ix

2



months' [continuous] experience  p i l o t i n g  

ocean-going  v e s s e ls  [in  th e  dom estic trad e )  

ovor th e  p i lo t a g e  ground fo r  which 

a p p l ic a t io n  i s  made, p r io r  to  making an 

a p p l ic a t io n  f o r  a l ic e n s e ,  [and must have had 

th e  n ecessa ry  experience  in  hand ling  ocean­

going v e s s e ls  through the  b r id g e s ,  under 

v a ry in g  c o n d i t io n s  w ith  and w ithout 

to w b o a ts ] .

C, P i l o t a g e  T r a in e e 's  R ig h t fco E n i n .

Adopt new p ro v is io n  ORS 776,310;

"Any p i l o t  o r  p i l o t  t r a in e e  i s  e n t i t l e d  to  

r i d e  aboard ocean-going v e s s e ls  on Oregon 

p i lo t a g e  grounds to  o b ta in  recency t r i p s  or 

th e  t r i p  ex p e rien ce  necessary  to  o b ta in  a 

p i l o t  l i c e n s e .  The p i l o t  o r  p i l o t  t r a in e e  

must have means a v a i la b le  f o r  board ing  and 

le a v in g  v e s s e ls  on which th e  p i l o t  or p i l o t  

t r a i n e e  wishes to  r id e .

0 . Repeals P ro h ib i t io n  A gainat P r ic e  C o m p eti tio n , 

ORS 776.415 i s  rep e a le d :

“ [No p i l o t  s h a l l  demand o r  re c e iv e  any 

g r e a t e r ,  l e s s e r  o r  d i f f e r e n t  compensation f o r  

p i l o t i n g  th e  v e s s e l  upon any of th e  p i lo ta g e  

grounds than  i s  allow ed by law .)



S E N T  SY:

'  jtw M#*5 M i h M
o C'f1

HAGLUND AND K IR T L E Y  I 4 -  2 - 9 1  4 1 3 5 P M  J 50S22512S+20S 673 3910 ; »  4

SB 90M M R 8  
(LCS037) 
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PBOPOSaD^&IlNORlTY A M E N D M E N T S TO  

• - A - E N ^ O S S E B  SE N A T E  B IL L  DOT

On P«g9 3  o f t h .  printed A-engroned b ill, after l in t  37, insert: 

“SE C T IO N  8. (1) The Oregon Board o f M aritim e P ilo ts  sh ill:-
4

“(a) Conduct t  study o f the need for a lim itation , aa requirtd under Q P3  

776.116, on the number o f  p ilots licensed under ORS chapter 776 end o f th e  

degree to w hich free and open competition, among: p ilo t organizations should  

be th e  future policy o f  tho State o f Oregon, Zh conducting th is study, the  

board sha ll teeh comment* from port d istricts/ shipping interest* and all p i­

lo t  associations in  thia state.

“(b) Prepare an affirm ative action plan for th* recruitm ent, training, li­

cen sin g  and employment o f minority and women p ilo ts on e ll p ilotage  

grounds under the Jurisdiction of the board*

“(c) Complete th e requirements o f  paragraphs (a) and (b) o f  th is eub- 

i l  sec tio n  by September 30,1903. and make proposals for any statutory change* 

14 it  deems necessary to  ORS chapter 778.

18 “(d) Report t a  th* Speaker o f the House o f  R epresentatives, the President

is  o f  the Senate and the Governor on the study and plan prepared under th is

17 subsection  by September 30, 1992.

i t  “(a) N o t adopt any rule, before July 3,1993, that ha* the ©fleet o f  lim iting  

Id th e  businoia o f or term inating any pilot organization ex istin g  in th is state

30 on January 2, 1991, unless the rule is determined b y  th e  board to be n*ce*<

SI eery to  preserve the public aefety, welfare or  commerce or to  protect tho

H  m arine environment.

53 “(2) As used in th is  section, ‘affirmative action1 mean* a program designed

54 to  insure equal opportunity In employment and business for persons other-
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O n pa$* 2 of th® printed A*engra*td b ill, after lin o  

'S E C S m  & (1) Tb# Oregon Board o f  M ir iiim e  PSlote sh a ll;

“(a) Conduct t  study o f  th# nsed  ter  ft lim itation* as required  u n & r OHS 

779*115, on  the number o f p ilots licen sed  under OHS chapter W  In  con* 

d u ctin g  th is  study, sh a ll s e t*  com m ents fn spi p ort d istr icts,

sh ip p in g  interests and all p ilot assoc ia tion s In th is  s ta te ,

“(b) Prepare an affirm ative action p lan  ter  thft recruitm ent, trainings 21* 

cen sin g  and employment o f  m inority and w om en p ilo ts  o n  a ll p ilo ta g e  

ground* lands? th# jurisdiction o f  th e  board.

"(c) Complete the requirements o f  paragraphs (ft) and (b) o f  th is  sub* 

sec tio n  by September &  1992, and malfift proposals for  an y  etfttu toiy  changes  

i t  deem s necss& iy to  0 1 $  chapter 77&

“(d) Report ta th# Speaker o f  th# H ou se  o f  R epresentatives, th e  Sfcn ident 

o f  th e  Senate and the Governor on th #  study and p lan  prepared under th is  

su b section  by September 30,1902.

“(#) H ot adopt any rule, before Ju ly  1 ,1993 , that has th# effect o f  lim itin g  

th »  business o f or term inating way p ilo t organis ation  c a s t in g  in  th is  s ta te  

on  January i, 18BL j

“(2) Aft used m  th is  section , ‘affirm ative action* is  a  program  designed to  

in su re equal opportunity in  em ploym ent and business for persons otherw ise  

disadvantaged by reason o f race, color, relig ion , ta g  o r  national origin.

In  lin #  23, delete “8“ and insert "9".



1 “(8) Adopt any rule or make any order, not inconsistent with law, for the

2 effective adm inistration and enforcement of th is chapter,

3 “(9) E stablish  rates pursuant to subsection (6) o f th is section  for a period

4 o f not less than tw o years, that continue in effect until a subsequent hearing

5 process. Rates may include automatic adjustment provisions to reflect

6 changing econom ic conditions. All rates, and adjustments thereto, shall be-

7 come effective on the same date specified by the board for all p ilotage

8 grounds.

9 “(10) W here m u lt ip le  p ilo t o rg a n iza tio n s e x is t  o n  a  p ilo ta g e  grou n d ,

i{* m a k e  n o  r u le  th a t  h in d ers  free  and open  c o m p e tit io n  a m o n g  p ilo t  or-

11 g animations.

12 “SE C T IO N  8* ORS 776.520 is amended to read:

13 “776.520. P ilo ts  are authorized to limit their liab ility  and the liability  of

t4 any organization o f p ilo ts to  which they belong by tariffs approved by the

is board contain ing substantially  the terms and provisions o f the follow ing

16 form:
17 “ _______________________________________________________________________  •>

18 “The provisions o f ORS 776.510 and 776.540 hereby are incorporated into

19 and made a part o f  th is  tariff. By reason o f  the option granted by ORS

20 776.510, the rates and charges named in th is ta r iff  do not include the cost

21 o f  m arine insurance insuring the pilot and any organization o f pilots to

22 w hich the p ilot belongs, the vessel, its owners, agents or operators, from the

23 consequences o f  negligence or errors in judgment o f the pilots or organiza-

24 tions o f  p ilots.

25 “However, upon reasonable notice to the p ilo ts in w riting from the vessel,

26 its  m aster, owners, agents or operators, the p ilots parties hereto w ill procure

27 such insurance on a ‘trip' basis in an amount equal to  the value o f  the vessel

28 and its cargo, or such other amount as may be agreed upon between the pi-

29 lots and the vessel, its  master, owners, agents or operators, insuring the pi-

30 lots and the organization of pilots to which they belong against all claims

*\ ^

SB 907-A5 3/25/91
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JANUARY 1991

M e m o r a n d u m :

TO: C o n c e r n e d  a n d  a f f e c t e d  p a r t i e s

FROM: P O R T  P I L O T S  O F  H A W A I I

S U B J E C T :  O p p o s i t i o n  to p r o p o s e d  l e g i s l a t i o n  b y  H a w a i i
P i l o t s  A s s o c i a t i o n  r e g a r d i n g  p o r t  p i l o t a g e ;
( e x h i b i t  1 )

I N T R O D U C T I O N

T h e  P O R T  P I L O T S  O F  H A W A I I ,  is a p r o f e s s i o n a l  a s s o c i a t i o n  • 
of  S t a t e  l i c e n s e d  p o r t  p i l o t s .  W e  a r e  r e g i s t e r e d  w i t h  t h e  S t a t e  
o f  H a w a i i  as a t r a d e  o r g a n i z a t i o n  w h o ' s  p u r p o s e  is to p r o v i d e  
safe, p r o f e s s i o n a l ,  a n d  w e l l  t r a i n e d  p i l o t s  t o  m e e t  t h e  n e e d s  of 
c o m m e r c e  as i t  r e l a t e s  to p i l o t a g e .  E a c h  p i l o t  in o u r  g r o u p  h a s  
b e e n  a u t h o r i z e d  b y  t h e  D . C . C . A .  t o  p r o v i d e  o u r  p i l o t a g e  s e r v i c e s  
i n d e p e n d e n t l y  of t h e  H a w a i i  P i l o t s  A s s o c i a t i o n .  W e  h a v e  d o c u m e n t s  
on f i l e  w h i c h  s h o w  t h a t  H a w a i i  R e v i s e d  S t a t u t e s  a l l o w  u s  t o  
p r o v i d e  p i l o t a g e  s e r v i c e s  i n d e p e n d e n t l y  o f  a n y  e x i s t i n g  p i l o t  
a s s o c i a t i o n .

T h e  P O R T  P I L O T S  O F  H A W A I I  h a s  p r o v i d e d  a t o t a l l y  s a f e  a n d  
r e l i a b l e  p i l o t a g e  s e r v i c e  a n d  h a s  g i v e n  t h e  S h i p p i n g  A g e n t s  a 
v i a b l e  a l t e r n a t i v e  w i t h o u t  c o m p r o m i s i n g  Safety. O u r  S a f e t y  r e c o r d  
w i l l  s h o w  t h a t  t h e r e  is n o t h i n g  t o  d i s p u t e  this.

B A C K G R O U N D  O F  T W O  A S S O C I A T I O N S

In M i d  19 8 7  C a p t a i n  L e P e n d u  a t t e m p t e d  t o  e s t a b l i s h  a 
p e n s i o n  plan, b u t  w a s  w a r n e d  b y  t h e  C.P.A. for H a w a i i  P i l o t s  t h a t  
t h e  p e n s i o n  p l a n  h e  w a n t e d  t o  e s t a b l i s h  m a y  n o t  b e  q u a l i f i e d  u n d e r
I.R.S. rules. W h i l e  i n v e s t i g a t i n g  t h i s  it w a s  d i s c o v e r e d  t h a t  
t h e r e  was u n c e r t a i n t y  s u r r o u n d i n g  t h e  p r e c i s e  l e g a l  s t a t u s  o f  t h e  
v a r i o u s  H a w a i i  P i l o t  o r g a n i z a t i o n s .  It w a s  a p p a r e n t  t h a t  
r e s t r u c t u r i n g  of t h e  O r g a n i z a t i o n  w a s  a n e c e s s i t y .  C a p t a i n  
G e r o n i m o  a n d  L e P e n d u  w e r e  r e m o v e d  as d i r e c t o r s  of H a w a i i  P i l o t s  
a n d  n o t  m a d e  p a r t  of  t h e  r e s t r u c t u r i n g  p r o c e s s  a n d  w e r e  o s t r a c i z e d  
for h a v i n g  d i s c o v e r e d  t h e s e  s e r i o u s  b u s i n e s s  i r r e g u l a r i t i e s .  W e  
b e l i e v e  t h a t  w e  w e r e  m a d e  s c a p e g o a t s  f o r  t h e s e  i r r e g u l a r  b u s i n e s s  
p r a c t i c e s  e s t a b l i s h e d  b y  t h e  m a j o r i t y  of the H a w a i i  P i l o t s .

It  b e c a m e  v e r y  a p p a r e n t  t h a t  C a p t a i n  G e r o n i m o  a n d  C a p t a i n  
L e P e n d u  w e r e  no  l o n g e r  w e l c o m e  in t h e  H a w a i i  P i l o t s .  W e  
e v e n t u a l l y  l e f t  t h e  H a w a i i  P i l o t s  in h o p e s  of p r o v i d i n g  o u r  
p i l o t a g e  s e r v i c e  t o  a l l  s h i p p i n g  a g e nts. O u r  r e p u t a t i o n s  a n d  
p r o f e s s i o n a l i s m  h a v e  n e v e r  b e e n  q u e s t i o n e d  by t h e  H a w a i i  P i l o t s  
u n t i l  it b e c a m e  a p p a r e n t  t h a t  w e  w e r e  b e c o m i n g  s u c c e s s f u l  i n  o u r  
e n d e a v o r s  t o  p r o v i d e  q u a l i t y  p i l o t a g e .  O u r  s u c c e s s  w a s  m e a s u r e d  
b y  t h e  loss of b u s i n e s s  s u f f e r e d  b y  t h e  H a w a i i  P i l o t  A s s o c i a t i o n .



Q g c r i g  C T I V E  # _ X

T h i s  r e p o r t  w i l l  s h o w  c a u s e  w h y  l e g i s l a t i o n  to  e s t a b l i s h  a 
s i n g l e  p i l o t  a s s o c i a t i o n  is:

1. N o t  in  t h e  b e s t  i n t e r e s t  o f  t h e  P e o p l e  o f  t h e  S t a t e  of  
H a w a i i ;

2. W i l l  p r o m o t e  a  P r i v a t e l y  O w n e d  M o n o p o l y  f o r  t h e  H a w a i i  
P i l o t  A s s o c i a t i o n ;

3. H a s  n o  b a s i s  in f a c t  t h a t  P u b l i c  S a f e t y  w i l l  b e  b e t t e r  
s e r v e d  b y  o n l y  o n e  p i l o t  a s s o c i a t i o n ;

4. T h e  S u p p o r t  S y s t e m  o f  t h e  H a w a i i  P i l o t s  A s s o c i a t i o n  is 
n o t  e c o n o m i c a l l y  e f f i c i e n t ;

5. A n  a t t e m p t  t o  c i r c u m v e n t  o n g o i n g  m e d i a t i o n  a n d  p e n d i n g  
l i t i g a t i n g  b e t w e e n  f o r m e r  m e m b e r s  o f  H a w a i i  P i l o t  
A s s o c i a t i o n  a n d  t h e  HPA.

O B J E C T I E  - #  2

T h i s  r e p o r t  w i l l  a l s o  s e e k  t o  d e t e r m i n e  t h a t  l e g i s l a t i o n  
f o r  t h e  r e e s t a b l i s h m e n t  of t h e  B o a r d  of P i l o t  C o m m i s s i o n e r s  w i l l  
f u r t h e r  t h e  M O N O P O L Y  i n t e r e s t s  of a s i n g l e  p i l o t  a s s o c i a t i o n :

1. 1 9 8 5  L e g i s l a t i v e  A u d i t o r s  R e p o r t  t o  t h e  G o v e r n o r  a n d  
t h e  L e g i s l a t u r e  is h i g h l y  c r i t i c a l  o f  t h e  P i l o t  
C o m m i s s i o n ;  ( e x h i b i t  2)

2. 1 9 8 5  L e g i s l a t i v e  A u d i t o r s  R e p o r t  is h i g h l y  c r i t i c a l  o f  
p i l o t s  o n  t h e  C o m m i s s i o n ;

3. C o m m i s s i o n  a c t e d  i n  t h e  i n t e r e s t s  o f  t h e  p i l o t s  a n d  n o t  
t h e  i n t e r e s t  of  t h e  p u b l i c ;

4. 1 9 9 0  L e g i s l a t i v e  A u d i t o r s  R e p o r t  t o  t h e  G o v e r n o r  a n d  
t h e  L e g i s l a t u r e  i s  s u p p o r t i v e  of  D C C A  r e s p o n s i b i l i t i e s  
s i n c e  1 9 8 5 ;  ( e x h i b i t  3)

5. 1 9 9 0  L e g i s l a t i v e  A u d i t o r  R e p o r t  d e t e r m i n e d  t h a t  
r e g u l a t i o n s  h a v e  i m p r o v e d  u n d e r  t h e  D i r e c t o r  o f  D C C A ;

6 . 1 9 9 0  L e g i s l a t i v e  A u d i t o r  R e p o r t  c r i t i c a l  o f  e x a m s  f o r  
D e p u t y  P o r t  P i l o t s  b e c a u s e  t e s t  t a k e r s  a n d  s c o r e r s  w e r e  
in  t h e  s a m e  p i l o t  a s s o c i a t i o n ;



I

T E S T I M O N Y

I. L e g i s l a t i o n  p r o p o s e d  b y  the H a w a i i  P i l o t  A s s o c i a t i o n :
(Exhibit 1)

M O N O P O L Y =
T h i s  l e g i s l a t i o n  s e e k s  t o  c r e a t e  a P R I V A T E L Y  O W N E D  

M O N O P O L Y  w h i c h  is c l e a r l y  n o t  in t h e  b e s t  i n t e r e s t  o f  p u b l i c  
s a f e t y  n o r  in t h e  b e s t  i n t e r e s t  o f  t h e  State. T h i s  l e g i s l a t i o n  
w o u l d ,  ho w e v e r ,  be  in t h e  b e s t  f i n a n c i a l  i n t e r e s t  of  t h e  H a w a i i  
P i l o t s  A s s o c i a t i o n ,  b y  g u a r a n t e e i n g  t h e m  t o t a l  c o n t r o l  o f  t h e  
f i n a n c i a l  m a r k e t  a n d  c o n t r o l  of t h e  s u p p l y  of l i c e n s e d  p i l o t s .

T h e  P O R T  P I L O T S  O F  H A W A I I  o p p o s e s  t h e s e  p r o p o s e d  
l e g i s l a t i v e  c h a n g e s  t o  H a w a i i  R e v i s e d  S t a t u t e s  4 6 2 A - P i l o t a g e .

" A S S O C I A T I O N S  O F  S H I P O W N E R S  A N D  O P E R A T O R S  A R E  N O T  P L E A S E D  
W I T H  T H E  B E N E V O L E N T  M O N O P O L Y  O F  S T A T E  P I L O T  A S S O C I A T I O N S .  
S O M E  H A V E  S T A T E D  T H A T  I N C R E A S E D  C O M P E T I T I O N  W O U L D  B E  G O O D  
F O R  T H E  M A R I T I M E  I N D U S T R Y . "  Q u o t e  f r o m  T h e  P i l o t a g e

s t u d y  Group, 1989, f o r  t h e  U.S. C o a s t  G u a r d

T h e  1985 L e g i s l a t u r e  w a s  c o r r e c t  in S u n s e t t i n g  t h e  B o a r d  
o f  P i l o t  C o m m i s s i o n e r s .  T h e  1985 L e g i s l a t i v e  A u d i t o r ' s  R e p o r t  w a s  
o v e r w h e l m i n g  in its c r i t i c i s m  of t h e  C o m m i s s i o n  a n d  t h e  H a w a i i  
P i l o t  A s s o c i a t i o n . ( E x h i b i t  2) T h e  1990 L e g i s l a t i v e  A u d i t o r ' s  
R e p o r t  (Exhibit 3) is v e r y  f a v o r a b l e  of t h e  p r e s e n t  d i r e c t i o n  of 
t h e  D . C . C . A .  G o i n g  b a c k  t o  t h e  "old d a y s "  of t h e  M O N O P O L Y  a n d  t h e  
P i l o t  C o m m i s s i o n  i^ould b e  a 5 y e a r  l e a p  b a c k w a r d  in t h e  p r o g r e s s  
t o w a r d  t h e  i m p r o v e m e n t  o f  p i l o t a g e  r e g u l a t i o n s .

T h e  p r o p o s e d  l e g i s l a t i o n  is m i s l e a d i n g  a n d  c o n t r a d i c t o r y  
in t h a t  i t  a s s u m e s  t h a t  t h e r e  s h o u l d  b e  a " r e t u r n "  to  a s i n g l e  
p i l o t a g e  system. T h e r e  is a l r e a d y  a s i n g l e  p i l o t a g e  s y s t e m  i n  
e f f e c t  s i n c e  all p i l o t s  a r e  r e q u i r e d  b y  S t a t u t e  a n d  R e g u l a t i o n s  t o  
p r o v i d e  t h e  s a m e  p i l o t a g e  s e r v i c e  in all Ports. H a w a i i  
A d m i n i s t r a t i v e  R u l e s  u n d e r  t h e  d i r e c t i o n  o f  t h e  D e p a r t m e n t  o f  
C o m m e r c e  a n d  C o n s u m e r  A f f a i r s  h a s  c r e a t e d  a S T A T E W I D E  P I L O T A G E  
S Y S T E M  w i t h  t h e  a d o p t i o n  in  1990 o f  S u b c h a p t e r  12 o f  t h e  
R u l e s . ( e x h i b i t  4) T h e  S T A T E W I D E  P I L O T A G E  S Y S T E M  is e x a c t l y  w h a t  
t h e  H a w a i i  P i l o t s  A s s o c i a t i o n  is a t t e m p t i n g  to e s t a b l i s h  w i t h  
t h e i r  p r o p o s e d  l e g i s l a t i o n .  T h e  o n l y  d i f f e r e n c e s  is t h a t  t h e  
H a w a i i  P i l o t s  A s s o c i a t i o n  is a t t e m p t i n g  to e s t a b l i s h  t h e m s e l v e s  as 
t h e  s i n g l e  and o n l y  p i l o t  a s s o c i a t i o n .  T h e  c o n t r a d i c t i o n  is t h a t  
t h e  S i n g l e  P i l o t a g e  S y s t e m  d o e s  n o t  m e a n  a s i n g l e  P i l o t  
A s s o c i a t i o n .

N e i t h e r  t h e  H a w a i i  P i l o t  A s s o c i a t i o n  n o r  t h e  B o a r d  o f  
P i l o t  C o m m i s s i o n e r s  a c t e d  r e s p o n s i b l y  on s a f e t y  m a t t e r s .  " I n  m a n y  
ca s e s ,  b o a r d  a c t i o n s  f u r t h e r e d  t h e  f i n a n c i a l  i n t e r e s t s  o f  l i c e n s e d  
p i l o t s  a n d  n o t  t h o s e  o f  t h e  S t a t e . "  A u d i t o r ' s  R e p o r t  1985,
( E x h i b i t  2)



T h e  p i l o t a g e  a c t  w i t h  all its r u l e s  a n d  r e g u l a t i o n s  is a 
S t a t e  a u t h o r i z e d  m o n o p o l y .  A t  p r e s e n t  i t  is u n d e r  t h e  c o n t r o l  of 
t h e  D C C A  a n d  o p e r a t i n g  w i t h  t h e  b e s t  i n t e r e s t s  o f  p e o p l e  o f  t h e  
S t a t e  o f  H a w a i i ,  a n d  t h i s  is w h e r e  t h e  c o n t r o l  m u s t  r e m a i n  f o r  the 
s y s t e m  t o  w o r k .  A l l o w i n g  t h e  H a w a i i  P i l o t  A s s o c i a t i o n  t o  c o n t r o l  
a l l  S t a t e  P i l o t s  u n d e r  o n e  a s s o c i a t i o n  w i t h  L e g i s l a t i v e  s a n c t i o n  
w o u l d  c r e a t e  a p r i v a t e l y  o w n e d  m o n o p o l y .  T h i s  c o u l d  h a v e  g r a v e  
i m p l i c a t i o n s ,  p o s s i b l y  v i o l a t i n g  A n t i - t r u s t  laws, a n d  c e r t a i n l y  
n o t  r e p r e s e n t i n g  t h e  b e s t  i n t e r e s t  of t h e  State.

f i n a n c i a l l y  c o n t r i b u t e  t o  t h e  p i l o t  s u p p o r t  s y s t e m  of t h e  H a w a i i  
P i l o t s  A s s o c i a t i o n  w i t h o u t  a n y  s t u d y  o r  d e t e r m i n a t i o n  t h a t  t h e i r  
s y s t e m  is e c o n o m i c a l l y  e f f i c i e n t  o r  c o s t  e f f e c t i v e .  W e  s e r i o u s l y  
d o u b t  t h a t  t h e  H a w a i i  P i l o t s  A s s o c i a t i o n  c a n  c o m e  c l o s e  t o  
m a t c h i n g  o u r  D i s p a t c h  a n d  P i l o t  B o a t  S e r v i c e .

II. L e g i s l a t i o n  p r o p o s e d  b y  t h e  H a w a i i  P i l o t  A s s o c i a t i o n :

T h e  P O R T  P I L O T S  O F  H A W A I I  o p p o s e s  t h e s e  p r o p o s e d  c h a n g e s  
t o  H a w a i i  r e v i s e d  S t a t u t e s  4 6 2 A - P i l o t a g e .

P i l o t s ,  w h i c h  w e r e  a p p r o v e d  b y  t h e  G o v e r n o r  o f  t h e  S t a t e  of  H a w a i i  
on  A u g u s t  9, 1990, s p e c i f i c a l l y  p r o v i d e  f o r  a c e n t r a l  s c h e d u l i n g  
sy s t e m .  T h i s  c e n t r a l  s y s t e m  w i l l  g u a r a n t e e  t h a t  " p i l o t a g e  
s e r v i c e s  w i l l  b e  a v a i l a b l e  a t  a l l  t i m e s " .  T h e  p r o p o s e d  c h a n g e s  to 
H R S  4 6 2 A - P i l o t a g e  w o u l d  c o n f l i c t  w i t h  H a w a i i  A d m i n i s t r a t i v e  R u l e s  
a n d  s p e c i f i c a l l y  t h e  n e w  r u l e s  in S U B C H A P T E R  12 t h e  S T A T E W I D E  
P I L O T A G E  S Y S T E M . ( E x h i b i t  4)

L e g i s l a t i v e  A u d i t o r ,  i s  h i g h l y  f a v o r a b l e  o f  t h e  D e p a r t m e n t  of 
C o m m e r c e  a n d  C o n s u m e r  A f f a i r s  i n  i t s  r e g u l a t o r y  r e s p o n s i b i l i t i e s  
s i n c e  a s s u m i n g  t h e  c o n n  in  1985. T h e  r e p o r t  a l s o  s t a t e s  t h a t  t h e  
r e g u l a t i o n  o f  p i l o t a g e  h a s  i m p r o v e d  u n d e r  t h e  D . C . C . A .  T h e  
R e p o r t ' s  c o n c l u s i o n  i s  t h a t  t h e  " p u b l i c  i n t e r e s t  is  b e s t  s e r v e d  b y  
t h e  r e e n a c t m e n t  o f  t h e  s t a t u t e ." ... " T h e  S t a t e  s h o u l d  c o n t i n u e  t o  
r e g u l a t e  p i l o t a g e . "

c h a n g e s  t o  a s i n g l e  p i l o t  a s s o c i a t i o n .  T h e  R e p o r t  d o e s  n o t  m a k e  
r e c o m m e n d a t i o n s  t h a t  a B o a r d  o f  P i l o t  C o m m i s s i o n e r s  be  
r e e s t a b l i s h e d .

T h e  p r o p o s e d  l e g i s l a t i o n  w o u l d  r e q u i r e  a l l  p i l o t s  t o

" R e e s t a b l i s h m e n t  of t h e  B o a r d  o f  P i l o t  C o m m i s s i o n e r s . "  
P a r t s  A. a n d  P a r t s  B.

" I N  A L M O S T  A L L  A R E A S  R E V I E W ,  T H E R E  W A S  E V I D E N C E  O F  T H E  
I N F L U E N C E  O F  T H E  P I L O T  A S S O C I A T I O N  O N  T H E  B O A R D ' S  
D E C I S I O N  M A K I N G  P R O C E S S .  I N  M A N Y  CASES, B O A R D  A C T I O N S  
F U R T H E R E D  T H E  F I N A N C I A L  I N T E R E S T S  O F  L I C E N S E D  PILOT'S A N D  
N O T  T H O S E  O F  T H E  S T A T E . "  Q u o t e  f r o m  L e g i s l a t i v e

A u d i t o r ' s  R e p o r t  1985.

H a w a i i  A d m i n i s t r a t i v e  R u l e s  T i t l e  16, C h a p t e r  96, P o r t

T h e  S u n s e t  E v a l u a t i o n  U p d a t e :  P i l o t a g e  1990, b y  t h e

T h e  R e p o r t  d o e s  n o t  m a k e  r e c o m m e n d a t i o n s  f o r



S U M M A R Y  A I S T D  R E C O M M E N D A T I O N S

" T h e  c o n c e n t r a t i o n  o f  M O N O P O L I S T I C  p o w e r  ... h e a v i l y  
i n f l u e n c e d  b y  n i n e  l i c e n s e d  p i l o t s , l e a v e s  t h e  S t a t e  in  a 
v u l n e r a b l e  p o s i t i o n .  B e c a u s e  o f  t h e s e  c o n c e r n s ,  w e  
s t r o n g l y  b e l i e v e  t h a t  p i l o t s  s h o u l d  c o n t i n u e  t o  b e  
r e g u l a t e d ,  n o t  b y  t h e  board, b u t  b y  t h e  D e p a r t m e n t  o f  
C o m m e r c e  a n d  C o n s u m e r  A f f a i r s . "

L e g i s l a t i v e  A u d i t o r ' s  r e p o r t  1 9 8 5

A t t e m p t s  t o  c r e a t e  l e g i s l a t i o n  t o  s a n c t i o n  a s i n g l e  p i l o t  
a s s o c i a t i o n  a n d  t o  r e e s t a b l i s h  t h e  b o a r d  o f  p i l o t  c o m m i s s i o n e r s  
w o u l d  s e r i o u s l y  u n d e r m i n e  t h e  a u t h o r i t y  a n d  p r o g r e s s  t h a t  t h e  
D . C . C . A .  h a s  a c c o m p l i s h e d  in t h e  p a s t  5 ye a r s .  T h e  L e g i s l a t i v e  
A u d i t o r ' s  R e p o r t  o f  1 9 8 5  w a s  h i g h l y  c r i t i c a l  o f  t h e  B o a r d  o f  P i l o t  
C o m m i s s i o n e r s  a n d  o f  t h e  H a w a i i  P i l o t s .  " I n  a l m o s t  a l l  a r e a s  
c o v e r e d  t h e  c o m m i s s i o n  a c t e d  in  t h e  i n t e r e s t  o f  t h e  p i l o t s  a n d  n o t  
t h e  P u b l i c "

W e  b e l i e v e  t h a t  t h e  H a w a i i  P i l o t  A s s o c i a t i o n  is 
d e l i b e r a t e l y  t r y i n g  t o  s c u t t l e  t h e  p r o g r e s s  m a d e  b y  t h e  D i r e c t o r  
o f  D . C . C . A .  w i t h  t h e  p r e t e x t  t h a t  p u b l i c  s a f e t y  is i n  j e o p a r d y .
T h e  s p e c u l a t i o n  a n d  a s s u m p t i o n  t h a t  t h e  D i r e c t o r  of  D . C . C . A .  o r  
t h e  P O R T  P I L O T S  O F  H A W A I I  a r e  l e s s  c a r i n g  a b o u t  s a f e t y  is 
u n f o u n d e d  in fact.

T h e r e  is d o u b t  t h a t  t h e  H a w a i i  P i l o t s  A s s o c i a t i o n  is a 
n o n p r o f i t  A s s o c i a t i o n .  I t  h a s  n e v e r  b e e n  c o n f i r m e d  w i t h  t h e  
D . C . C . A .  t h a t  t h i s  c o r p o r a t i o n  w a s  e v e r  i n c o r p o r a t e d  a n d  
r e g i s t e r e d  w i t h  t h e  S t a t e  e i t h e r  as a p r o f i t  o r  as a n o n p r o f i t  
c o r p o r a t i o n .  T h e r e  a r e  s e r i o u s  I.R.S. p r o b l e m s  w i t h  t h e  p i l o t s '  
p e n s i o n  plans, a n d  an u n c e r t a i n t y  s u r r o u n d i n g  t h e  p r e c i s e  l e g a l  
s t a t u s  of H a w a i i  P i l o t s ,  Inc. a n d  its r e l a t e d  o r g a n i z a t i o n s .

1. W e  r e c o m m e n d  t h a t  t h e  p r o p o s e d  l e g i s l a t i o n  n o t  b e
s u p p o r t e d .

2. W e  r e c o m m e n d  t h a t  t h e  D i r e c t o r  o f  D C C A  c o n t i n u e  w i t h  h i s
p o w e r s  a n d  d u t i e s  a s  p r o v i d e d  f o r  i n  H R S  4 6 2 A - 3 .

3. W e  r e c o m m e n d  t h a t  H a w a i i  A d m i n i s t r a t i v e  R u l e s  t i t l e  16,
c h a p t e r  96, S u b c h a p t e r  12, S T A T E W I D E  P I L O T A G E  S Y S T E M ,  b e  
i m p l e m e n t e d  w i t h o u t  de l a y .

4. W e  s e e k  y o u r  s u p p o r t  i n  o p p o s i n g  t h e  p r o p o s e d  l e g i s l a t i o n
b y  t h e  H a w a i i  P i l o t s  A s s n . ,  a n d  a s k  t h a t  y o u  w r i t e  a n d  
e x p r e s s  y o u r  c o n c e r n s  to:

H a w a i i  S t a t e  L e g i s l a t u r e
C o n s u m e r  P r o t e c t i o n  a n d  C o m m e r c e  c o m m i t t e e s
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PROPOSED  CHANGES 
HAW AII R E V ISE D  STATUTES 4 62A  

P ILO TA G E  
1 9 9 1

I .  L e g is la t io n  fo r  th e  r e t u r n  of th e  S t a t e 'o f  Hawaii to  a 
s in g le  P i lo ta g e  System in  th e  i n t e r e s t  o f p u b lic  s a f e ty  by 
r e q u i r in g  t h a t  a l l  Hav»aii S ta te  L icensed  P o rt  P i l o t s  be 
members of th e  Hawaii P i l o t s  A sso c ia tio n  and take  p a r t
in  t h e i r  P i l o t  Support System.

I I .  R eestab lishm en t o f  th e  Board o f  P i l o t  Commissioners.
A. Composition of th e  Board w i l l  be seven members.

1. 2 members l i c e n s e d  p i l o t s .
2. 2 members s h a l l  r e p r e s e n t  commercial i n t e r e s t s .
3. 2 members s h a l l  r e p r e s e n t  th e  p u b l ic .
4. 1 member s h a l l  r e p r e s e n t  th e  i n t e r e s t s  o f s a f e ty  

of w a te r f ro n t  w orkers .
B. The Board w i l l  a c t  as a d m in is t r a to r s  fo r  the  P o r t  P i l o t  

Program w ith in  th e  Department of Commerce and Consumer 
A f f a i r s ,

1. The Board w i l l  e s t a b l i s h  Rules fo r  th e  r e g u la t io n
of P o r t  P i l o t s  and the  Hawaii S ta te  P i lo ta g e  System.

2. The Board w i l l  s e t  the  s ta n d a rd s  f o r ,  w i l l  examine,
and w i l l  i s s u e  l i c e n s e s  to  Hawaii P o r t  P i l o t s  and 
Deputy P o r t  P i l o t s .

3. The Board w i l l  s e t  th e  number of Hawaii P o r t  P i l o t s  
re q u ire d  to  m a in ta in  th e  Hawaii s t a t e  P i lo ta g e  System.

4. The-Board w i l l  deny, remove, o r suspend any Hawaii 
P o rt  P i l o t  l i c e n s e  i t  deems n ec essa ry  in  th e  i n t e r e s t  
of p u b lic  s a f e ty .

5. The Board w i l l  ho ld  h ea r in g s  on marine c a s u a l t i e s  
w ith in  th e  p i lo t a g e  w ate rs  of th e  S ta te  c f  Hawaii 
where a Hawaii S ta te  L icensed P i l o t  i s  in v o lv e d .

6. The Board w i l l  n o t s e t  P i lo ta g e  R a tes .
a . The s e t t i n g  of P i lo ta g e  Rates w i l l  remain w ith

th e  D ir e c to r  o f  th e  Department of Commerce under 
r u l e s  e s t a b l i s h e d  w ith in  t h a t  Department fo r  
f a i r  s e t t i n g  o f  P i lo ta g e  R a tes ,

I I I .  The P o s i t io n  of Hawaii P o r t  P i l o t  s h a l l  be by appointm ent
of th e  Governor of th e  S ta te  of Hawaii a f t e r  be ing  examined, 
l i c e n s e d ,  and s e l e c te d  by th e  Board of P i l o t  Commissioners.
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Chapter 3

EVALUATION OF THE REGULATION OF PILOTAGE

This chapter contains our evaluation of the regulation of pilotage under 
Chapter 462A, Hawaii Revised Statutes. It includes our assessment of the need for 
regulation, the scope of regulation, and the effectiveness and efficiency of operations 
under the Board of Pilot Commissioners.

Summary of Findings

1. There is a need for regulation of pilotage. However, regulation by the 
Board of Pilot Commissioners has not met the purposes intended by the Legislature.

2. Chapter 462A, HRS, creates a monopoly by empowering the board to set 
pilotage rates and to lim it the number of licenses to nine. The board has abused 
these powers by acting in the interests of the pilots and not in the interests of the 
people of this State.

3. The board is not an appropriate body for regulating pilotage rates. Its rate 
setting operations have placed pilot board members in serious conflict of interest 
situations.

4. The board’s licensing program is deficient in several respects. The board’s 
examination largely duplicates that given by the U.3. Coast Guard for federal 
licensure. Other board requirements are vague, subjective, subject to charges of 
discrimination, and restrictive.

5. The board has not acted to protect the interests of the public in cases of 
discipline and enforcement. Thus, there is no assurance that all currently licensed 
pilots are sufficiently .competent.

The Need for Regulation

The practice of pilotage presents significant potential dangers to life, property, 
and the economic well being of a community dependent on maritime commerce.
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Serious h a r m  can result from improper pilotage. S o m e  of the consequences of 

improper pilotage are vessel groundings and collisions with other vessels or objects 

in or around pilotage waters. A  vessel grounded or sunk in the wrong place can block 

a harbor and prevent the free transit of commerce in and out of a community. Such 

accidents cculd result in significant economic impact in Hawaii since some of the 

islands have only a single port facility for commercial maritime traffic.

A n  incompetent pilot can place the lives of both crew and passengers in 

jeopardy. In addition to losses or damages to ships, cargo aboard can be lost or 

damaged as well. Improper pilotage can also result in damage to major structures 

such as piers, wharfs, bridges, and navigational aids.

Another significant hazard is the possible spillage of contaminating products 

such as oil. Such spillage could have grave environmental and economic impact on 

the State.

Accidents are not uncommon. Table 3.1 presents data on the extent nationally 

of accidents due to pilotage error. The data show that there is substantial danger 

even with licensing. In 1980, the majority, or 66 percent, of pilots at fault were state 

licensed pilots.

T«bl« 3.1
Accident* Du* to Paraonal Fault o f P ilot* 

Unrtad States

Year Stale Licensed Pilots Federal Licensed Pilots Total

1978 11 6 (7 1% ) 48 (2 9% ) 164 (100% )
1979 139 (67%) 69 (33%) 208 (100% )
1980 78  (66% ) 40  134%) 1181100% )

•Criteria fo r recording an accident by th* U.S. Cotst Guird li (1 ) d e tth ;(2 ) Injury If th* Individual It 
incapacitated fo r 72 hour* or longer; and (3 ) damagi that It S25.DOO o r greater.
Source: U .S. Coart Guard, Merchant Marin* Investigation!, Statistics Section, Washington, D.C.

In 1980, the U.S. Coast Guard changed its reporting format for accidents. It 

discontinued the determination of fault and presented data on total number of 

accidents per year in waters under state jurisdiction or under federal jurisdiction. 

Table 3.2 presents this data.
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Table 3.2

A ll Accidents w ith Port Pilot* Aboard

Sta le Ucensed Pilots Federal Licensed Pilots Total

1931
1982

1933

213(39%) 
128 (25%) 
65(12%)

332 (61%) 
390 (75%) 

460 188%)

545 (100%) 
618(100%) 

525(100%)

Sourca: U.S. Coast Guard, Merchant Marin* Investigation!, Statistics Section, Washington, D.C.

I f  d a ta  from  T ab les 3.1 a n d  3.2 a re  e x tra p o la te d  an d  com pared , i t  can  be  seen  

t h a t  vesse ls w ith  fe d e ra l p ilo ts  w ere  invo lved  in  m ore  acc id en ts . T h is  is p robab ly  

becau se , in  to ta l  n u m b e rs , th e r e  a re  m ore  fe d e ra lly  p ilo ted  vessels. H ow ever, i t  

seem s c lea r t h a t  w h ere  b lam e  c a n  be p in p o in ted , th e  r a te  of a c c id e n ts  is  h ig h e r  fo r 

s ta te  licensed  p ilo ts .

U.S. C oast G u a rd  o ffic ia ls  r e p o r t  t h a t  H a w a ii p ilo ts  hav e  been  found  n e g lig e n t 

in  one a c c id e n t in  th e  p a s t  fo u r  y e a rs .1 S ou rces  o u tside  of th e  U.S. C o ast G u ard  

re p o r t  a t  le a s t  one o th e r  m a jo r  a c c id e n t. B ecause  o f th e  m an y  d a n g e rs  posed  by th e  

p ra c tic e  of p ilo tag e , i t  sh o u ld  c o n tin u e  to be re g u la te d . H ow ever, th e  B oard  o f P ilo t 

C om m issioners is n o t  th e  a p p ro p r ia te  ag en cy  in  w h ich  to  v e s t  re sp o n s ib ility  fo r 

e n su rin g  p ub lic  p ro te c tio n  a g a in s t  im p ro p e r p ilo tag e .

A s w ill be  show n in  th is  re p o r t, re g u la tio n  by th e  board  h a s  n o t accom plished  

th e  o b jec tiv es  in te n d e d  by  th e  L e g is la tu re  o f  p ro v id in g  fo r th e  m ax im u m  sa fe ty  of 

v esse ls  n a v ig a tin g  in  s ta te  w a te rs , o r  m a in ta in in g  a  h igh ly  e ff ic ie n t s ta te  p ilo tag e  

sy s tem , or in s u r in g  an  a d e q u a te  su p p ly  o f q u a lif ie d  p ilo ts. O n th e  c o n tra ry , board  

o p e ra tio n s  h a v e  c o n tra v e n e d  th e  a t ta in m e n t  o f th ese  ob jec tives by  in a d e q u a te  

rev iew  and  follow  up  of a c c id e n ts  a n d  v io la tio n s  o f board  ru les , by  fa i l in g  to  conduct 

c r i t ic a l  and  o b jec tiv e  a n a ly s is  o f r e q u e s ts  fo r in c re ase s  in  p ilo tag e  ra te s ,  an d  by 

re s tr ic tin g  th e  n u m b e r  o f p ilo ts  in  th e  S ta te .

1. In terv iew  w ith  L t. Jonathan Surubbi, Chief o f Investigation* Section. M arine Safety Diviaion, 
Ui>. Coaat Guard, 14th U.S. Coaat Guard D is tric t, Honolulu, October 1 8 ,19S4.



A lth o u g h  regulation is clearly warranted, there are Beveral serious problems 

with the current regulation of pilotage. O f  particular concern iB the extent of the 

board's power over pilotage a n d  its abuse of this power.

S ta te  a u th o r i z e d  m o n o p o ly . C h a p te r  462A  sa n c tio n s  a  s ta te  m onopoly  in  

p ilo tag e . T h e  B o a rd  of P i lo t  C o m m issio n ers  is th e  o n ly  s ta t e  p ro fe ss io n a l a n d  

o c c u p a tio n a l lic e n s in g  b o a rd  t h a t  is em po w ered  to  l im it  th e  n u m b e r  o f  licen ses  to  a 

specific  n u m b er, w h ich  c u r r e n t ly  is n in e , a n d  to  s e t  r a te s  fo r th e  o ccu p atio n . W ith o u t 

C h a p te r  462A , th e  b o a rd ’s ex c lu s iv e  co n tro l over th e  p ra c tic e  o f p ilo ta g e  w ould  be in  

c le a r  v io la tio n  o f b o th  fe d e ra l  a n d  s ta te  a n t i t r u s t  law s.

T he  re s tr ic t io n  on th e  n u m b e r  o f lic e n see s  h a s  k e p t  th e  n u m b e r  o f  p ilo ts  in  th e  

S ta te  a t  a n  a r t i f ic ia l ly  low  level. R a te  s e t t in g  by  th e  b o a rd  h a s  re s u lte d  in  

g o v e rn m e n t m a in ta in e d  p ric e  lev e ls  in s te a d  o f p ilo ta g e  c h a rg e s  b a sed  on m a r k e t  

fo rces. T h e  n e t  e ffe c t is  to  g u a ra n te e  a  h ig h e r  lev e l o f  incom e to  p ilo ts  in  th e  S ta te  

w h ile  in c re a s in g  costs  to  th e  p u b lic . T h e re  is  l i t t l e  ev id e n c e  t h a t  p ilo ts  w a r ra n t  th is  

sp ec ia l t r e a tm e n t  w h ich  is g r a n te d  to no o th e r  p ro fe ss io n  o r o ccu p atio n  in  H a w a ii.

B o ard  m em b e rs  a n d  p ilo ts  d e fen d  th is  s ta te  a u th o r iz e d  m onopoly  by  s a y in g  th a t  

i t  is n e c e s sa ry  to  a t t r a c t  a n d  r e ta in  q u a lif ie d  p ilo ts . T h e y  sa y  th a t  H a w a ii m u s t  

k eep  p a y  lev e ls  c o m p arab le  to  t h a t  pa id  to  p ilo ts  in  o th e r  s ta te s .  A  Beoond a rg u m e n t  

ex te n d e d  is t h a t  m o st s ta te s  h a v e  s im ila r  p ro v is io n s  in  t h e i r  law s  a n d  th a t  o p en in g  

up  licen su re  w ould  r e s u l t  in  chao6 in  s ta te  p ilo tag e .

T h e re  is l i t t l e  ev idence  to  su p p o rt e i th e r  o f th e se  a rg u m e n ts . I t  does n o t a p p e a r  

t h a t  q u a lif ie d  p ilo ts  a re  in  s h o r t  su p p ly  o r t h a t  r e g u la tio n  by th e  b o a rd  h a s  r e s u l te d  

in  a t t r a c t in g  a n d  re ta in in g  q u a lif ie d  p ilo ts . M oreover, th is  is a  m isp e rc e p tio n  o f  th e  

p ro p e r  ro le  o f a  l ic e n s in g  b o ard , w h ich  is  to  lic e n se  fo r  co m p eten cy  a n d  n o t to  s e t  p a y  

in c e n tiv e s  fo r licen sees .

I t  sh o u ld  be n o ted  t h a t  A la sk a  h a s  no  re s t r ic t io n s  on  th e  n u m b e r  o f p ilo ts  i t  

licenses . T h is  h a s  n o t r e s u l te d  in  th e  ch ao s  p re d ic te d  by  som e, a n d  to  d a te , i t  does n o t 

a p p e a r  to  he.ve h a d  a n y  im p a c t on A la s k a ’s a b il i ty  to  a t t r a c t  q u a lif ie d  p ilo ts .2

Scope of Regulation

2. In te rv iew  w ith  Gerald W ilke non , D lv iiio n  o f L e g i il i t iv e  A u d it, Juneau, A laaka, November 16,1984.
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T h e  c o n c e n tra t io n  o f  m onopolistic  pow er in  th e  h a n d s  o f a  b oard  o f five 

c o m m iss io n ers  h a s  n o t  m a d e  th e  board  m ore conscious o f i ts  re sp o n s ib ilitie s  to  the  

g e n e ra l  p u b lic . T h e  b o a rd  is  s tro n g ly  in flu en ced  by th e  tw o p ilo t b o a rd  m em b ers  and  

by H a w a ii  P i lo ts  (H P ), th e  p ro fessiona l a ssoc ia tion  t h a t  re p re s e n ts  e ig h t o f th e  n in e  

lic en sed  p ilo ts  in  th e  S ta te .  M ost o f th e  b o a rd ’s dec isions f u r th e r  th e  p ro te c tiv e  and  

f in a n c ia l  in te r e s ts  o f th e  p ilo ts .

A b u s e s  in  r a t e  s e t t in g .  C h a p te r  462A  gives th e  b o a rd  th e  a u th o r i ty  to  in crease , 

low er, o r  a l t e r  p i lo ta g e  r a t e s  a f te r  a  pub lic  h e a r in g  a n d  d u e  n o tice  to  specified  

in d iv id u a ls  in  th e  m a r i t im e  in d u stry . T he board  is re q u ire d  to  Bet th e  r a te  a t  a  “f a i r  

ch a rg e "  fo r  se rv ic es  re n d e re d . In  e s ta b lish in g  th e  f a i r  c h a rg e , th e  b o a rd  is  supposed  

to  c o n s id e r  n e c e s s a ry  o p e ra tin g  expenses, m a in te n a n c e , d e p re c ia tio n , a n d  r e tu r n  on 

in v e s tm e n t  o f  p ro p e r ty  u sed , a n d  com parab le  ch a rg es  a t  o th e r  U.S. p o rts .

In  c a r ry in g  o u t  i t s  r a t e  s e tt in g  resp o n sib ilitie s , th e  b o a rd  m ay  c o n d u c t i ts  ow n 

in v e s tig a tio n  o r u se  s ta t e  a u d ito rs  or p r iv a te  c e rtif ied  p u b lic  a c c o u n ta n ts . T he b oard  

is f u r th e r  a u th o r iz e d  to  c o n d u c t a u d its  of th e  f in a n c ia l reco rds  o f p o r t  p ilo ts  a n d  the  

p ilo t a sso c ia tio n . R a te  in c re a se s  m ay  be req u e s ted  by  a n y  in d iv id u a l, a sso c ia tio n , or 
com pany .

S in c e  th e  b o a rd  w a s  e s ta b lish e d  in  1978, a ll  re q u e s ts  fo r r a t e  in c re ase s  h av e  

b een  proposed  a n d  su p p o rte d  by H P . T able  3.3 o u tlin e s  th e  p roposa ls  m ad e  by  H P  

a n d  th e  b o a rd ’s a c tio n s . H P  f i r s t  proposed a n  in c re a se  in  J u n e  1981. T h is  p roposal 

w as m o d ified  b y  th e  b o a rd  in  J u ly  1981 a n d  a p p ro v ed  fo r p u b lic  h e a r in g . A 

com prom ise  p ro p o sa l w a s  f in a lly  adop ted  in  O ctober o f  t h a t  yea r. H P  s u b m it te d  a 

second  r e q u e s t  fo r  a  r a t e  in c re a se  in  A pril 1984. T h is  p roposa l w as app roved  by  th e  

b o a rd  a n d  is  now  a w a i t in g  p u b lic  h e a rin g .

In  s u b m it t in g  th e  1981 req u e s t, H P  B tated t h a t  p ilo ts  h a d  n o t rece iv ed  a n  

a d ju s tm e n t  s in c e  1977  a n d  th a t  th e  r a te s  w ere in a d e q u a te . T h e  a d ju s tm e n t  w as  

sa id  to  be n e e d ed  fo r th e  fo llow ing  reasons:

To a c c o m m o d a te  in c re ase d  expenses due to  in c re a se d  w o rk load  an d  

in f la t io n  a s  th e  p i lo ts  could no lo n g er su p p o rt th e i r  o p e ra tin g  ex p en ses  an d  

to  a c h ie v e  a n  a d e q u a te  r e tu r n  on in v es tm e n t.

To b r in g  e a c h  p i lo t’s gross incom e closer to  th e  accep ted  in d u s try  s ta n d a rd . 

P i lo ts  in  c o m p a ra b le  m a in la n d  p o rts  w ere s a id  to  be e a rn in g  $20 ,000  to 

$30 ,000  moTe th a n  H a w a ii licensed  p ilo ts. H P  sa id  t h a t  each  p ilo t e a rn e d  

$63 ,000  a f t e r  ex p en ses  in  1979 a n d  $78,000 in  1980.
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Tablo 3.3

Requerti for R ita  Increase fo r Pliotoge 
1081—1BB4

Length o f  
i ’eisel

A

Bose
B ate

1 9 7 7

B
P ilo ts

Original
P roposa l
06 /26 /81

C
Percent
Increase
Over
1 9 77
Base

D
Board

Revised
Proposal

07 /0 6 /81

£
Percent
Increase

Over
1 9 7 7
Base

F

Compromise
Approved
10/30/81

G
Percent
Increase

Over
19 77

Proposal

H
H P

Current
Proposal

Approved
04 /1 9 /84

/
Percent
Increase

Over
1981
Base

0 -200 80 120 50 110 38 102 28 120 18

200-350 100 150 *0 140 40 127 27 133 6
350—400 125 190 52 180 44 161 29 169 5
400—450 155 235 62 225 45 200 29 210 5

450-500 205 310 51 300 46 263 28 276 5

500-550 255 385 61 375 47 327 28 343 5

550-600 315 475 51 465 48 404 28 424 6

600-650 385 580 51 570 48 493 28 518 5

650-700 450 675 50 • 665 48 574 28 603 5

700-750 490 735 50 725 48 625 28 656 5

750-800 520 780 60 770 48 663 28 696 5

800-850 555 835 50 825 49 710 28 745 5

850-900 585 880 50 870 49 748 28 785 5

900-over 620 930 50 920 48 790 27 830 5

Separate Charges

Anchorage
Under 500' 90 100 11 100 11 100 11 200 100

Over 500' 90 200 122 200 122 200 122 400 100

Travel Fee — variable - variable

Boat Fee *■* • 5 100
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T he two p ilo t board  m em b ers  h a d  been  in s tru m e n ta l  in  deve lop ing  th e  r a te  

p roposal. T hey  w ere  p a r t  o f a th re e  m em b er R a te  A d ju s tm e n t  C om m ittee  

e s ta b lish e d  by H P  to dev ise  th e  p roposal. T he H P  c o m m ittee  w as a s s is te d  in  th is  

ta s k  by a  m a in la n d  c o n s u lta n t  w ho h a d  succeeded in  g e tt in g  a  r a t e  in c re a se  fo r th e  

A la sk a  p ilo ts .

T he  proposed  in c re a se s  in  p ilo tag e  c h a rg e s  a re  show n in  co lu m n  B o f T able  3.3. 

H P  s ta te d  t h a t  a lth o u g h  th e  re q u e s t  re p re se n te d  a 50 to  60 p e rc e n t in c re ase  in  ra te s , 

i t  s till  fell s h o r t  o f r a te s  a ssessed  a t  co m p arab le  po rts .

A lth o u g h  th e  ex e cu tiv e  s e c re ta ry  o f th e  D e p a r tm e n t  o f  C om m erce a n d  

C onsum er A ffa ir s  (DCCA) in fo rm ed  th e  board  'h a t  i t  could  r e ta in  an y  s ta te  a u d ito rs  

o r p r iv a te  a c c o u n ta n ts  to  a s s is t  i t  in  rev iew in g  th e  r a te  a d ju s tm e n t  re q u e s t, i t  chose 

n o t  to do so. In s te a d , th e  b o a rd  decided  to  re ly  on H P . T h e  b o a rd  s a id  t h a t  H P  h a d  

p rov ided  s u ff ic ie n t  fa c tu a l  a n d  re le v a n t  d a ta  for th e  b o a rd  to  co n d u c t a  f a i r  a n d  

th o ro u g h  in v e s tig a tio n .

T he b o a rd  allow ed  H P  to be i ts  so le source of in fo rm a tio n  on  w h a t  c o n s ti tu te s  a  

f a i r  ch a rg e  a n d  i ts  re la tio n  to  o p e ra tin g  expenses, m a in te n a n c e , d e p re c ia tio n , a n d  

r e tu r n  on in v e s tm e n t. H P ’s own m in u te s  m ade  no te  o f th e  f a c t  t h a t  th e  b o a rd  w ould  

“n o t be so lic itin g  in fo rm a tio n  from  o th e r  assoc ia tions  o r  com m issions re g a rd in g  

ra te s . T hey w ill in s te a d  a w a i t  th e  p re se n ta tio n  from  u s  ( th e  p ilo ts) a n d  do a n y  

in v e s tig a tio n  based  on th a t  in fo rm a tio n .”

C onsequen tly , no in d e p e n d e n t a sse ssm e n t w as  m ad e  o f th e  a c cu ra cy  a n d  

a d eq u acy  of th e  in fo rm a tio n  p re se n te d  by H P , an d  no a u d it  w as  p e rfo rm ed  o f th e  

f in a n c ia l reco rd s  o f H P  o r o f an y  of th e  p ilo ts . As a r e s u lt , even  a s  som e o f th e  b o a rd  

m em b ers  app roved  th e  r a te  p roposal a s  a  “f a ir  charge," th e y  h a d  no id ea  o f how m u ch  

th e  p ilo ts  w ere  a c tu a lly  e a rn in g . T h is  in fo rm a tio n  shou ld  h a v e  p lay e d  a  basic  p a r t  

in  d e te rm in in g  w h a t  w as a f a i r  c h a rg e .

In  J u ly  1981, th e  b o a rd  m e t  an d  d iscussed  the  r a t e  p roposa l in tro d u c ed  in  J u n e  

(See Table 3.3, C o lum ns B a n d  C). T he b o a rd  m ade a few  a d ju s tm e n ts  to  th e  o rig in a l 

p roposa l b u t  th e se  w ere  d e le tio n s  t h a t  re p re se n te d  on ly  1.3 p e rc e n t  o f th e  to ta l  

proposed  rev e n u e  re q u ire m e n ts  s u b m itte d  by th e  H P  or a  $10 re d u c tio n  in  each  r a te

3. M inutes o f the H awaii P ilots Association, May 14,1981, p. 2.



ca teg o ry  (See T ab le  3.3, C o lum ns D an d  E ). A f te r  som e d iscu ss io n , th e  board  decided 

to app rove  tb e  r a te  p ro p o sa l an d  schedu le  i t  for p u b lic  h e a r in g .

T he  S ta te  C o n su m e r A dvocate  te s tif ie d  in  a p u b lic  h e a r in g  t h a t  th e  

m ethodo logy  u se d  b y  H P  in  ju s tify in g  th e  in c rease  w a s  d e f ic ie n t  in  se v e ra l w ays. I t  

d id  n o t  p ro je c t  g ro w th  o r  in c lu d e  an y  p ro je c te d  re v e n u e s  from  d e lay s  and  

c a n c e lla tio n s . H e B ta ted  t h a t  a lth o u g h  H P ’s p ro p o sa l sa id  th e  in c re a se  w ould allow  

e ach  p ilo t  to  e a rn  $90 ,000  a n n u a lly  in  1981, h e  d e te rm in e d  t h a t  th e  a c tu a l  a m o u n t 

e ach  p ilo t w ou ld  e a rn  w ou ld  be $135,700 p e r  yea r.

T he  C o n su m e r A d v o ca te  recom m ended  th a t :  (1) th e  p roposed  r a te s  be 

su sp en d ed  u n t i l  a  fu ll  a n a ly s is  is com pleted ; (2) th e  b o a rd  e n g a g e  th e  se rv ices  o f an  

independen t c e r t if ie d  p u b lic  acco u n tin g  firm  to c o n d u c t a  f in a n c ia l  a n d  m a n a g e r ia l  * 

a u d it  o f H a w a ii  P i lo t  B o a t S erv ice  Inc., H P , a n d  e a c h  p o r t  p ilo t’s co rp o ra tio n ; a n d  

(3) th e  p ilo ts  in i t ia t e  a  cost-o f-serv ice  s tu d y  to  d e te rm in e  th e  p ro p er  b a s is  fo r 

fo rm u la tin g  e a ch  c o m p o n e n t o f i ts  costs so t h a t  th e  com m ission  can  develop 

cost-based  r a te s .

In  c lo s in g  h is  te s tim o n y , th e  C onsum er A d v o ca te  to ld  th e  b o a rd , “. . . y o u r 

decision  w h e th e r  to  ap p ro v e , su spend , d ism iss o r rev ise  th e  proposed  r a te s  m u s t  be 

m ad e  on th e  b a s is  t h a t  th e  p ilo ts  a n d  th e ir  a s so c ia tio n  h a v e  p e rsu a s iv e ly  p re se n ted  

th e i r  ju s t i f ic a t io n s , a n d  t h a t  th ey  h a v e  c a rr ie d  th e ir  b u rd e n  o f p ro v in g  th e ir  r a te s  to 

be ju s t  a n d  re a s o n a b le . C o n su m er A dvocate  is o f th e  o p in io n  th e y  h a v e  n o t  done so.’’4

In  re tro sp e c t, th e  f in d in g s  o f th e  C onsum er A d v o c a te  a re  con firm ed  in  the  

fo llow ing  re sp e c ts :

H P ’s p ro p o sa l d id  n o t consider any  g ro w th  in  o p e ra tio n s . A c tu a l d a ta  for 

1981 in d ic a te s  t h a t  w ork load  in c reased  by 3.1 p e rc e n t  o v e r 1980.

H P ’s p ro p o sa l d id  n o t ta k e  in to  c o n s id e ra tio n  re v e n u e s  from  d e lay s  a n d  

c a n c e lla t io n s  th e re b y  u n d e re s tim a tin g  incom e to  th e  p ilo ts .

A c tu a l  s u p p o r t  o p e ra tio n s  costs  h a v e  b een  a p p ro x im a te ly  $380,000 to  

$390 ,000  a n n u a lly  s ince  1980, s u b s ta n t ia t in g  th e  e s t im a te  of $380,000 by 

th e  C o n su m e r A d v o ca te . H P  h a d  e s tim a te d  s u p p o r t  o p e ra tio n s  costs  a t  

$520 ,520  a n n u a lly , a n  o v e re s tim a tio n  by 33.5 p e rc e n t.

4. Testim ony o f the Consumer Advocate before the Stats o f H aw aii Board o f P ilo t Commiaaionera, 
September 4,1981. p. 8.



.  H P  s ta te d  t h a t  p ilo ts  needed  a  60 p e rc e n t in c re a se  to  b rin g  up  th e ir  a n n u a l  

incom es to  a  “rea so n a b le "  level o f $90,000. H ow ever, th e  r a t e  in c re a se  o f 

2 8  p e rc e n t  w h ich  w a s  e v e n tu a lly  approved  by  th e  board  g a v e  each  p ilo t a n  

a n n u a l  gToss in co m e of $88 ,500 . A n in c re a se  of 60 p e rc e n t w ould  h a v e  

re s u l te d  in  a n  a n n u a l  incom e close to  th e  C o n su m er A d v o ca te ’s e s t im a te  o f 

$ 135 ,000 .

A lth o u g h  th e  C o n su m e r A dvocate  ra is e d  th e se  issues, th e  b o a rd  fa i le d  to 

a d d re ss  th em  a t  s u b s e q u e n t m ee tin g s . T he  b o a rd ’s r a t e  s e tt in g  p rocess h a s  n o t 

im proved  since  1981 . I t  s t i l l  re lie s  on H P  fo r in fo rm r t io n . O n A p ril 19, 1984, th e  

board  app roved  a n d  sc h e d u le d  fo r pub lic  h e a r in g  a  r e q u e s t  fo r r a t e  in c re a se  fro m  

H P . T he p roposa l w as ap p ro v ed  even  th o u g h  H P  s u b m itte d  no d o c u m e n ta tio n  to  

su p p o rt th e  r a te  in c re a s e  p roposa l. A m a r itim e  in d u s try  b oard  m em b e r n o ted  h is  

concern  on th e  a b sen c e  o f  su p p o rtin g  in fo rm a tio n .

T he p ilo t b o a rd  m e m b e rs  in d ic a te d  th a t  th e  in c re a se  w as m in im a l. H ow ever, 

th is  is  n o t  q u ite  co rre c t. T h e  proposed in c rease  is show n  in  co lum ns H  a n d  I  of 

T able  3.3. I t  w ou ld  m e a n  a  5 p e rc e n t in c rease  in  m o s t o f  th e  c a teg o rie s . H ow ever, 

th e re  w ould be a  17.5 p e rc e n t  in c re a se  fo r  vesse ls u n d e r  200 fe e t  a n d  a  s ig n if ic a n t  

in c rease  in  s e p a ra te  c h a rg e s . A n ch o rag e  fees  w ould in c re a se  100 p e rc e n t fo r v esse ls  

u n d e r  500 fe e t in  le n g th  as  w ell aB a 100 p e rc e n t in c re a se  fo r vesse ls  over 500 fe e t. 

N ew  c h a rg es  fo r p ilo t  tra v e l  ex p en ses  a n d  a  s e p a ra te  b o a t fee w ould  be in s t i tu te d .

B a se d  on a c tu a l  e x p e n d itu re s  fo r 1983, th e  s e p a ra te  c h a rg e s  w ou ld  

c o n se rv a tiv e ly  in c re a s e  a n c h o ra g e  rev e n u e s  by $11 ,400  a n d  fre e  a p p ro x im a te ly  

$41,000 fo rm e rly  e a rm a rk e d  to  cover th e  a n n u a l ex p en ses  of tra v e l  a n d  b o a t costs.

Since support operations costB have been relatively stable, the estimated 

$53,000 annual savings could be distributed as additional income to the individual 

pilots.

I t  is c le a r  t h a t  th e  p ro p o sa l to  in c re a se  r a te  is in te n d e d  to  b e n e f it  th e  p ilo ts  a n d  

n o t th e  g e n e ra l p u b lic . T h e  p r im a ry  pu rpose  o f th e  r a t e  p roposal from  H P  is  to  b r in g  

th e  p ilo ts ' in com e to  w h a t  th e y  co n sid e r to be a n  a d e q u a te  level. T h is  p u rp o se  is 

c lea rly  rev e a le d  in  H P ’b m in u te s  of S e p tem b e r 2 0 ,1 9 8 2 , w h ich  sa id :
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“A d iscu ssio n  fo llow ed o f th e  b e s t  s tr a te g y  to  follow  w h en  a p p ro a c h in g  th e
B o ard  fo r a n  in c re a se  in  p ilo ta g e  c o m p e n s a tio n .. . .  T h e  con sen su s w a s  t h a t
p ilo t incom e m u s t  be th e  f i r s t  c o n s id e ra tio n  in  s e t t in g  th e  r a t e  ta r if f .
S u p p o r t se rv ices  expense  m u s t  be covered , b u t  th o se  ex p en ses  sh o u ld  n o t b e
allow ed  to  d ic ta te  th e  p ilo t’s incom es."6

P o s s ib le  a n t i t r u s t  v io la t io n s .  In  rev ie w in g  p ilo ta g e  rateB , i t  c am e  to  o u r  

a t te n t io n  t h a t  th e  p ilo ts  m ay  be in  v io la tio n  o f  fed e ra l a n t i t r u s t  law s  re la t in g  to  

p ric e  f ix in g . T h e  p ilo ts ’ logs show  t h a t  th e y  c h a rg e  th e  sa m e  r a te  fo r e x e m p t v esse ls  

o r  v esse ls  re q u ir in g  a  fe d e ra l lic e n se  a s  th e y  do fo r th o se  vesse ls  re q u ir in g  p s t a t s  

license .

T h e  p ilo ts , w ho  a re  in d e p e n d e n t c o n tra c to rs , ag re e d  to  c h a rg e  th e  sa m e  r a t e  to  

a l l  v esse ls  o f th e  s a m e  le n g th  re g a rd le s s  o f w h e th e r  th ey  a re  u n d e r  s ta t e  or fe d e ra l  

ju r is d ic tio n . In  do ing  so, th e y  m a y  be in  v io la tio n  o f T itle  15, U .S . Code, S ec tio n  1, 

r e la t in g  to  r e s t r a in t  o f t ra d e  a n d  re s a le  p rice  m a in te n a n c e .

U n lik e  vesse ls  su b je c t  to  C h a p te r  462A , a  p ilo t o p e ra tin g  u n d e r  a  fe d e ra l licen se  

is  n o t re q u ire d  to  c h a rg e  ac co rd in g  to  a  sp ec ified  r a te . T he  on ly  a p p a re n t  re s tr ic t io n  

th e  fe d e ra l g o v e rn m e n t h a s  on p ilo ta g e  c h a rg e s  is t h a t  th e  c h a rg e  c a n n o t  be m ore  

th a n  th e  c u s to m a ry  o r leg a lly  e s ta b lis h e d  r a te  ch arg ed  in  th e  s ta te  t h a t  th e  p ilo ta g e  

is  p e rfo rm ed . W h ile  s ta te  p ilo ta g e  r a te  s e t t in g  is im m u n e  from  a n t i t r u s t  a c tiv it ie s , 

th e re  is  a  q u e s tio n  t h a t  th is  im m u n ity  e x te n d s  to v esse ls  u n d e r  fe d e ra lly  lic en sed  

p ilo tag e .

T h e  s ta f f  o f  th e  F e d e ra l T rad e  C om m ission  h a s  in d ic a te d  t h a t  th e re  is  a n  

a p p e a ra n c e  o f a n  a n t i t r u s t  v io la tio n  a n d  t h a t  a d d itio n a l s tu d y  m ay  b e  w a r ra n te d .

Inappropriate Assignment of 
Regulatory Responsibilities

I t  is  a p p a re n t  t h a t  th e  b o a rd  is  n o t  th e  p ro p er body fo r rev ie w in g  an d  s e t t in g  

ra te s . T h e  b o a rd ’s com position  p re v e n ts  i t  from  a n a ly z in g  such  r a te s  o b jec tiv e ly . 

W ith  tw o  p ilo t b o a rd  m em b ers , tw o  in d u s try  re p re s e n ta tiv e s , a n d  one p u b lic  

m em b er, th e  b o a rd  is  a p a r t i s a n  b a tt le f ie ld . In  th e  m a t te r  o f r a t e  in c re a se s  a n d

5. M inute* o f the H aw aii P ilo t*, September 20,1982.
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o th e r  i te m s  a f f e c t in g  th e  in te r e s ts  o f p ilo ts , th e  tw o  p ilo t  b o a rd  m em b ers  vo te  

to g e th e r. T h e  is s u e  is o f te n  dead locked  a s  th e  tw o in d u s try  m e m b e rs  u su a lly  vo te  

to g e th e r, a n d  th e  p u b lic  m em b e r is so m e tim es  a b sen t.

D u r in g  d e lib e ra t io n s  on proposed  in c re a se s  in  1981, th e  tw o p o r t  p ilo t m em b ers  

s u b m itte d  w r i t t e n  c o m m e n ts  to  th e  b o a rd  su p p o rtin g  th e  p o s itio n  o f H P  a n d  

c rit ic iz in g  th e  c o m m e n ts  m ad e  by th e  C o n su m er A d v o ca te . T h e y  q u e s tio n e d  th e  

n eed  fo r  in v o lv e m e n t  by  th e  C onsum er A dvocate . T h e  in d u s try  m em b e r a lso  

su b m itte d  w r i t t e n  c o m m e n ts  to  th e  board  on h is  rea so n s  fo r v o tin g  a g a in s t  th e  r a te  

in c re ase s . H e  n o te d , “I  b e liev e  th e  c rux  o f  th e  m a t te r  is th is .  In  d ire c t  te s tim o n y  

befo re  th is  c o m m iss io n  th e  a t to rn e y  for th e  P ilo ts  A sso c ia tio n  s ta te d  t h a t  o r ig in a lly  

th e  P ilo ts  w a n te d  to  in c re a se  th e  p ilo tag e  r a te s  so as  to  r e n d e r  e a c h  P i lo t  a n  a n n u a l  

incom e o f  ^ 0 0 ,0 0 0 .  T h is  a m o u n t w as a p p a re n tly  f e l t  to  be ex cessiv e  bo  th e i r  

p roposal w a s  sc a le d  dow n so a s  to re n d e r  on ly  $90,000 p e r  y e a r  fo r e a ch  P ilo t. I  fee l 

t h a t  th is  a p p ro a c h  to  r a t e  s e tt l in g  (sic) is im proper."

T h e  r a t e  t h a t  w a s  f in a lly  app roved  w as  b ased  on a  com prom ise  proposed  by th e  

re m a in in g  in d u s t r y  m e m b e r  a n d  ap p ro v ed  by  th e  tw o  p o r t  p ilo ts . T h e  p u b lic  

m em b er w a s  a b s e n t.

T he  b a la n c e  o f  pow er is  on th e  s ide  o f th e  p ilo ts . P i io t  b o a rd  m em b e rs  a re  

u su a lly  jo in e d  a t  m e e tin g s  by  th e  b u s in e ss  a g e n t fo r H P  a n d  so m e tim e s  th e  a t to rn e y  

for H P . O th e r  p o r t  p ilo ts  u su a lly  a t te n d  th e  m e e tin g s  a s  w e ll. A t  one m e e tin g  on 

r a te  in c re a se s , a l l  n in e  o f th e  licensed  p ilo ts  w ere in  a t te n d a n c e . D u r in g  th e  p e rio d  

w hen  a  p i lo t  b o a rd  m e m b e r  w as c h a irm a n  of th e  board , th e s e  o b se rv e rs  w ou ld  be 

g iven  th e  o p p o r tu n ity  to  p a r t ic ip a te  in  b o a rd  d iscussions on r a t e  in c re ase s .

T h e  p o s itio n  s ta te m e n t  su b m itte d  by th e  p ilo t b o a rd  m em b e rs ; th e i r  

p a r t ic ip a tio n  a n d  in te r e s t  in  H P , th e  o rg a n iz a tio n  s u b m it t in g  r a t e  re q u e s ts ;  a n d  

th e i r  a d v o cacy  o f  th e  p ilo ts ’ position  ra is e  q u e s tio n s  a s  to i.heir o b je c tiv ity  in  

rev ie w in g  r a te s .

T h e  m a r i n e  industry m e m b e r B  m a y  'have the k n owledge a n d  background 

necessary for reviewing the rates, but their c o m m i t m e n t  to the public m i g h t  also be 

questioned. Additional coBts due to pilotage rate increases would merely be passed

6. W ritte n  te itim o n y  by K.H . Bowmen, Commiisioner to the Board o f P ilo t CommiMioner*, October 30,
1981.
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on to the  p u b lic . T ho  p u b lic  m e m b e r  h a s  l i t t le  o r no e x p e rie n c e  in  re v ie w in g  r a te  

proposals, a n d  th e re  is no  r e q u ir e m e n t  th a t  he be k n o w led g eab le  in  th is  a re a .

In  a d d itio n , th e  t im e  n eed ed  fo r a  p roper rev iew  o f r a te s  w ould  c o n flic t  a n d  be 

b u rdensom e fo r b o a rd  m e m b e rs  w ith  o th e r  fu ll- tim e  o c c u p a tio n s . S ta f f  fo r such  a  

ta s k  is a lso  in a d e q u a te . T h e  b o a rd ’s execu tive  se c re ta ry  is  i ts  o n ly  s ta f f .  T he  

execu tive  s e c re ta ry  a lso  se rv e s  as  s ta f f  to  o th e r  b o a rd s  in  DCCA. M oreover, th e  

execu tive  s e c re ta ry  h a s  n e i th e r  th e  tim e  n o r th e  e x p e rtis e  n eed ed  fo r a  th o ro u g h  

rev iew  of r a t e  p ro p o sa ls .

T here  is  d o u b t w h e th e r  r a te s  shou ld  be s e t  a t  a ll. T h e re  is no  issu e  h e re  o f 

consum ers w ho  a r e  n o t  a b le  to  p ro te c t  th em se lv es  o r w ho  a re  a t  a d is a d v a n ta g e  in  

d ea lin g  w ith  p ro v id e rs  o f  th e  se rv ice . In  th is  case , th e  d ire c t  c o n su m e rs  a re  th e  

sh ip p in g  lin e s  a n d  th e i r  a g e n ts .  T hey  w ould be q u ite  ab le  to  n e g o tia te  w ith  p ilo ts  on 

ra te s  w ith o u t s ta t e  in te rv e n t io n .

C o n f l ic ts  o f  i n t e r e s t .  T h e  S ta te  Code o f E th ic s  fo r  p u b lic  o ffice rs  a n d  

em ployees p ro h ib its  em p lo y ees  o r m em b ers  of boards  a n d  co m m issio n s fro m  ta k in g  

o ffic ia l ac tio n s  a f fe c tin g  d ire c tly  a n y  business  or u n d e r ta k in g  in  w h ich  th e  em p loyee  

o r board  m em b e r h a s  a  s u b s ta n t ia l  f in a n c ia l in te r e s t  or to  se cu re  a n y  u n w a r ra n te d  

p riv ileges  fo r th e m se lv e s .

B ecause  of th e  sm a ll  n u m b e r  o f p ilo ts  in  the  S ta te , th e  r e q u ir e m e n t  t h a t  tw o o f 

th e  five bo ard  m e m b e rs  be  licen sed  p o r t  p ilo ts  and  th e  e x te n t  o f  th e  b o a rd ’s pow ers, 

con flic ts  o f in te r e s t  h a v e  b e e n  in e v ita b le .

T he tw o p ilo t b o a rd  m e m b e rs  a re  m em bers o f H P  a s  w ell a s  s h a re h o ld e rs  a n d  

d irec to rs  of H P B S , a  c o rp o ra tio n  c o n sis tin g  o f e ig h t o f th e  n in e  lic e n sed  p ilo ts  in  th e  

S ta te . One p ilo t  b o a rd  m e m b e r  w as al6o a n  o fficer o f  H P B S  w h ile  on  th e  b o a rd . T h e  

m a jo r ity  o f o p e ra t in g  c o s ts  in c u rre d  by  p ilo ts  go to  H P B S  w h ich  ow ns a n d  m a in ta in s  

p ilo t vessels a n d  o th e r  i te m s  n eed ed  fo r  p ilo tage . A f te r  H P B S  e x p e n se s  a re  covered , 

th e  p ilo ts ’ a g e n t  d is t r ib u te s  fu n d s  to p ilo ts  accord ing  to  a sc h ed u le .

C o rp o ra te  d o c u m e n ts  show  t h a t  each  p ilo t ow ns 2 ,000  s h a re s  in  H P B S . T h e  

buy-in  cost fo r a  new  p i lo t  is  e s tim a te d  to  be $30,000.
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C learly , a n y  tw o  p ilo t b oard  m em b ers  se lec ted  from  H P  w ould  be v o tin g  on 

issu es  w ith  d ire c t  im p a c t  on th e i r  f in a n c ia l in te re s ts .  H ow ever, to  a c h ie v e  a  quorum  

o f fo u r  r e q u ire d  by  th e  b o a rd , th e  p ilo t board  m em b e rs  m u s t  p a r t ic ip a te  in  

d iscu ssio n s a n d  v o te  on issu es  t h a t  h a v e  a  d ire c t f in a n c ia l  im p a c t on H P B S . In  th e  

p a s t, th e  tw o p ilo t b o a rd  m em b e rs  h av e  p a r t ic ip a te d  in  th e  fo llow ing  a c tiv itie s :

In  1984, th e  p ilo ts  on th e  bo ard  vo ted  on  ru le  c h a n g e s  t h a t  w ould  c re a te  

n e w  fees  fo r t ra v e l  a n d  p ilo t b o a t o p e ra tio n s  a s  w ell a s  in c re a s in g  p ilo tag e  

a n d  a n c h o ra g e  fees. T he  a d d itio n a l feeB w ou ld  h a v e  a  d i re c t  im p a c t on 

H P B S  o p e ra tin g  costs.

In  1981 a n d  1982, p ilo ts  on  th e  b oard  p a r t ic ip a te d  in  d iscu ss io n s  an d  

d ec is io n s  on r a t e  a d ju s tm e n ts  su b m itte d  by H P . A t th e  s a m e  tim e, th e  tw o 

p i lo t  b o a rd  m e m b e rs  w ere  a ss ig n e d  by th e  p re s id e n t o f H P  to  a  R a te  

A d ju s tm e n t  C o m m ittee . T h is  co m m ittee  m e t  w ith  th e  b u s in e ss  a g e n t  o f 

th e  A la s k a  p ilo ts  fo r  a s s is ta n c e  in  d eve lop ing  a n d  p re s e n tin g  th e  

a s so c ia tio n ’s proposed  r a te s  to  th e  B oard  o f P i lo t  C om m issioners.

T h e  p i lo t  b o a rd  m em b ers  w ho w ere  a c tiv e ly  in vo lved  in  d eve lop ing  th e  

w r i t te n  e x a m in a tio n  a lso  cond u c ted  o ra l in te rv ie w s  o f a p p lic a n ts  in  1980 

a n d  1984 a n d  se lec ted  a p p lic a n ts  to  fill d e p u ty  p ilo t v a c an c ie s . T he new ly  

licen sed  p ilo ts  th e n  becom e m em b ers  of b o th  H P  a n d  H P B S .

The Licensing Program
T h e  b o a rd 's  l ic e n s in g  p ra c tic e s  a re  se rio u s ly  d e fic ie n t. T h e  b oard  lack s  

o b jec tiv e  a n d  v a lid  lic e n s in g  s ta n d a rd s ;  i t s  w r i t te n  e x a m in a tio n  is  o f q u e s tio n a b le  

v a lu e ; i ts  s e le c tio n  p ra c tic e s  a re  su b jec tiv e , b ased  on  ir r e le v a n t  c r i te r ia ,  a n d  w ith o u t 

a n y  d o c u m e n ta tio n .

T h ese  p ro b le m s  a re  com pounded  by a llo w in g  th e  b o a rd  to  s e t  a  l im it  o f  n in e  

licen sees . S in c e  th e  s ta tu te  w a s  e n a c te d  in  1978, on ly  th re e  a p p lic a n ts  h av e  been  

licen sed  a s  a  r e s u l t  o f  v a c a n c ie s  in  th e  n u m b e r  o f  a v a ila b le  s lo ts . A lth o u g h  th e  

b o a rd  h a s  th e  p o w er to  in c re a se  th e  n u m b e r  o f licen sees , i t  h a s  chosen  n o t to  do so. 

T h is  m e a n s  t h a t  th e  b o a rd  is d en y in g  licen ses  to  a p p lic a n ts  w ho m ay  be j u s t  a s  

c o m p e te n t o r m ore  c o m p e te n t th a n  those  w ho a re  a lre a d y  licensed .
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-------------------------------------- ------------- -

B ecau se  th e re  a re  a  n u m b e r  o f a p p lic a n ts , a ll  eq u a lly  q u a lif ie d , th e  b o a rd  m ak e s  

i ts  decisions on th e  b a s is  o f  i r r e le v a n t  o r a rb i t r a ry  fa c to rs . T h e  b o a rd ’s se lec tio n  

decisions h a v e  no b e a r in g  on a n  a p p lic a n t’s a b il i ty  to  p ilo t a  vesse l, a n d  th e y  a re  n o t 

in  th e  in te re s ts  o f  th e  g e n e ra l  pub lic .

T h e  w r i t t e n  e x a m in a t io n .  A ll a p p lic a n ts  m u s t  f i r s t  p a ss  a  s ta te  w r i t te n  

e x a m in a tio n . T h e  e x a m in a t io n  co n sis ts  o f tw o p a r ts , one p a r t  on  ru le s  o f  th e  ro ad  

an d  th e  second  on  s e a m a n s h ip  a n d  sh ip h a n d lin g . T he  w r i t te n  e x a m in a t io n  a d d s  

l i t t le  to  th e  p ro te c tio n  a lr e a d y  p rov ided  by th e  UJS. C o a s t G u a rd ’s f e d e ra l  l ic e n su re  

p ro g ram  fo r p ilo ts .

A s a p re re q u is i te  fo r  s ta te  lic en su re , a p p lic a n ts  m u s t  possess a  c u r r e n t  U .S . 

C oast G u a rd  m a s te r ’s l ic e n se  fo r a s te a m  o r m o to r  vesse l o r a n y  g ro ss  to n n a g e . T h e  

a p p lic a n t m u s t  a lso  h a v e  U .S . C o ast G u a rd  e n d o rse m en ts  a s  a  f i r s t  c la ss  p ilo t fo r a l l  

deep d r a f t  h a rb o rs  in  w h ic h  th e  S ta te  p rov ides p ilo tag e  se rv ices . To a c q u ire  a  U .S . 

C onst G u a rd  m a s te r ’s licen se , a p p lic a n ts  m u s t  p a ss  a  fe d e ra l e x a m in a tio n .

A n a p p lic a n t fo r  s t a t e  lic e n su re , th e re fo re , m u s t  p ass  tw o s e ts  o f e x a m in a tio n s :  

f irs t, to  o b ta in  a  m a s te r ’s licen se  a n d  fed e ra l p ilo t’s e n d o rse m e n t; a n d  secondly , th e  

s ta te  p ilo ts  e x a m in a tio n .

T he U .S . C o ast G u a rd  rev iew ed  th e  w r i t te n  s ta te  p ilo ts  e x a m in a tio n , co m p a rin g  

i t  e .ga inst th e  U .S . C o a s t G u a rd  e x a m in a tio n s . T he U.S. C oast G u a rd  found  t h a t  th e  

e x a m in a tio n s  w ere  s u b s ta n t ia l ly  th e  sam e  in  m an y  a re a s . T he  se c tio n  on th e  ru le s  o f  

th e  road  in  th e  fe d e ra l  e x a m in a tio n  is  so m e w h a t m o re  d if f ic u l t  th a n  th e  s ta te  

e x a m in a tio n . T he  s t a t e  e x a m in a tio n  does cover s ta te  p ilo ta g e  law s w h ich  a re  n o t  

inc luded  in  th e  f e d e ra l  e x a m in a tio n , a n d  i t  c o n ta in s  som e p ra c t ic a l  o r  s i tu a t io n a l  

local know ledge q u e s tio n s . H ow ever, som e o f th e  q u e s tio n s  a re  o u t  o f d a te .

T he U .S . C o a s t G u a rd  recom m ended  t h a t  r e d u n d a n t  p o r tio n s  o f th e  s ta te  

e x a m in a tio n  b e  e lim in a te d  s in ce  th e  U.S. C o ast G u a rd  p ilo t’s lic e n se  is  a  p re re q u is i te  

fo r s ta te  l ic e n su re  a n d  t h a t  th e  local know ledge  p o rtio n  o f  th e  e x a m in a t io n  be 

expanded .7

7. Le tte r from the U.S. Departm ent o fT ran ipo rta lio n , U.S. Coaat Guard, M arine Safety Office, Honolulu, 
to the Office of the Legia la tivc A ud ito r, dated September 12,1984.
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A r b i t r a r y  s e le c t io n  p r a c t ic e s .  A p p lic a n ts  w ho pass  th e  w r itte n  e x a m in a tio n  

a r e  p lac e d  on  a n  e lig ib ility  l is t  u n til  th e re  is a vacancy . T hey  re m a in  e lig ib le  fo r tw o 

y e a rs  fro m  th e  d a te  o f  th e  e x a m in a tio n . A f te r  th a t ,  th e y  m u s t reap p ly  an d  s t a r t  a ll 

o v e r  a g a in .

S h o u ld  th e re  be a  vacancy , a p p lic a n ts  m u s t  u n d e rg o  a n  in te rv ie w  by b oard  

m e m b e rs . A lth o u g h  th e  in te rv ie w s  p la y  a  la rg e  p a r t  in  th e  decision , th e  b oard  h a s  no 

c r i t e r ia  o r s ta n d a rd iz e d  q u e s tio n s  o r p ro ced u res  fo r th e  o ra l in te rv iew . A s a  re s u lt , 

t h e  f in a l  se le c tio n  is  b a sed  la rg e ly  on  su b je c tiv e  fac to rs  t h a t  h a v e  l i t t le  to  do w ith  

th e  a p p lic a n t’s a b il i ty  a s  a  p o r t p ilo t.

In  J u n e  1984, th e  b o a rd  cond u c ted  o ra l in te rv ie w s  to  se le c t a  d ep u ty  p ilo t to  fill 

a  v acan cy . T h e  b o a rd  w as supposed  to  u se  a n  e v a lu a tio n  form  to reduce  som e o f  th e  

s u b je c t iv i ty  in  th e  o ra l in te rv ie w s . H ow ever, th e  fo rm s served  only  as a  gu id e , a n d  

b o a rd  m e m b e rs  a sk ed  q u es tio n s  w h ich  w ere  n o to n  th e  form . T h e  q u es tio n s  aBked by 

th e  b o a rd  h a v e  no b a s is  in  e i th e r  th e  s ta tu te s  o r th e  ru le s , an d  th ey  h a v e  no 

re le v a n c e  to  com petence  a s  a  p ilo t. A m ong  th e se  w ere  q u es tio n s  a b o u t th e  

a p p lic a n t ’s w illin g n ess  to  w ork  a t  red u ced  w ages, th e  a p p lic a n t’s c o m m itm e n t to  

s ta y in g  in  th e  is lan d s , a n d  th e  a p p lic a n t’s age. In te rv ie w s  w ith  board  m em b ers  an d  

ta p e s  o f th e  b o a rd ’s o ra l in te rv ie w s  o f a p p lic a n ts  re v e a l th e  follow ing:

B o a rd  m em b ers  re p o rte d  t h a t  th e y  w ere  concerned  a b o u t a n  a p p lic a n t’s 

w illin g n ess  to  w ork  a t  red u ced  w ages. T he  a p p lic a n t w as q u es tio n ed  an d  

in fo rm e d  t h a t  he  w ould  be re c e iv in g  red u ced  w ages fo r m o st o f th re e  y e a rs . 

T h e  re q u ire d  tim e  as  a d e p u ty  befo re  p ro m o tio n  to  fu ll  p ilo t is  six  m o n th s , 

a lth o u g h  th e  b oard  is  co n s id e rin g  c h a n g in g  th is  to  tw o an d  o n e -h a lf  y e a rs . 

P a y m e n t o f  red u ced  w ages to  d e p u ty  p ilo ts  is a  po licy  o f H P , n o t o f  th e  

b o a rd .

A n  a p p lic a n t  w as  q u es tio n ed  on w h e th e r  h e  lived  in  H a w a ii an d  h is  le n g th  

o f  re s id en ce  h e re . Som e b o a rd  m em b e rs  re p o rte d  t h a t  th e y  w ere  concerned  

a b o u t  th e  a p p lic a n t’s c o m m itm e n t to s ta y in g  in  th e  is lan d s. T he  a p p lic a n t 

w as  f in a lly  e lim in a te d  from  c o n s id e ra t io n  b ecause  th e  b oard  fe l t  t h a t  he  

d id  n o t h a v e  th e  “co m m itm en t"  to  p ilo tin g  i f  th in g s  did n o t go w ell fo r 

p ilo ts  in  H aw aii.
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.  T h e  a g e  o f a n o th e r  a p p lic a n t  a p p e a re d  to  p la y  a  s ig n if ic a n t  ro le  in  h is  

r e je c t io n  by  th e  b o ard . T h e  b o a rd  wbb a w a re  t h a t  th e  UBe o f  ag e  as  a  b a s is  

fo r  re je c t io n  is  d isc r im in a to ry  a n d  in v a lid . O ne b o a rd  m em b e r a sk ed  th e  

e x e c u tiv e  s e c re ta ry  a b o u t  th e  ro le  o f  ag e  in  th e  se le c tio n  p rocess an d  w as 

in fo rm e d  t h a t  i t  h a d  no ro le  a t  a ll . T h e  a p p lic a n t’s p h y s ic a l cond ition  w as  

th e n  co n sid e red  a s  a  b a s is  fo r d e n ia l. H ow ever, th e re  w as  no su g g e stio n  

t h a t  th e  a p p lic a n t 's  p h y s ic a l c o n d itio n  be a sse sse d  to  d e te rm in e  th e  

a p p l ic a n t ’s c a p a b ili ty  fo r p ilo tin g . T h e re  iB no ev id en ce  o f  in c a p a c ity  a s  

th e  a p p lic a n t  is  c u r re n tly  a  p ilo t  in  th e  S a n  F ra n c isc o  B ay  a re a .  D u rin g  

th e  d isc u ss io n , one o f  th e  b o a rd  m e m b e rs  a d m itte d  t h a t  i f  se le c tio n  w as to  

b e  b a se d  on  ex p e rien c e , th e n  i t  w a s  c le a r  t h a t  th is  p a r t ic u la r  p i lo t  w as th e  

m o s t  q u a lif ie d . H e  added , how ever, t h a t  i f  th e  co n cern  is  how th e  

a s so c ia tio n  o p e ra te s  a n d  how  long  th e  p ilo t  w ill p i lo t  in  H a w a ii th e n  

a n o th e r  s e le c tio n  m a y  be n ecessa ry .

F in a lly , th e  b o a rd  so lic ited  from  H P  i t s  cho ice  on  w ho sh o u ld  rece iv e  

l ic e n s u re . T he  c a n d id a te  f in a l ly  se le c te d  w as  one o f  tw o reco m m en d ed  by

In  J u n e  1984 , th e  b o a rd  se le c te d  one o f  fo u r  a p p lic a n ts  to  f ill  th e  d e p u ty  p o r t  

p ilo t p o s itio n . A lth o u g h  th e  p i lo t  e v a lu a tio n  fo rm s w ere  su pposed ly  u sed  in  m a k in g  

th is  d ec is ion , th e s e  w ere  n o t r e ta in e d .

R u le s  i n a d e q u a t e  f o r  e n s u r i n g  c o m p e te n c y .  A lth o u g h  th e  ru le s  a re  

re s tr ic tiv e , th e y  do n o t r e s t r ic t  on th e  b a s is  o f  com petency . T h is  io re a d ily  a p p a re n t  

from  re v ie w in g  th e  b o a rd ’s ru le s  on  d e p u ty  p o r t  p ilo ts .

T he  ru le s  r e q u ire  a l l  a p p lic a n ts  to  se rv e  as  d e p u ty  p o r t  p ilo ts  fo r  s ix  m o n th s  

p rio r  to  p ro m o tio n  to  fu ll  p ilo t. O th e r  th a n  t im e  s p e n t  a s  a  d e p u ty  p o r t  p ilo t, th e re  is  

no  d iffe re n c e  b e tw e e n  th e  r e q u ire m e n ts  fo r  d e p u ty  p o r t  p ilo ts  a n d  p o r t  p ilo ts . T h e re  

a re  no s ta n d a rd s  o f  p e rfo rm a n c e  a s  a  d e p u ty  p o r t  p ilo t b e fo re  p ro m o tio n  to  fu ll  p ilo t.

T h e re  is  no  re c o g n itio n  o f  th e  sk il ls  n e c e s sa ry  fo r  th e  p ilo ta g e  o f  longer, d e e p er  

d ra f t ,  a n d  h e a v ie r  vesse ls . A n d , th e r e  a re  no  re q u ire m e n ts  fo r  d e p u ty  p o r t  p ilo ts  to  

re p o r t  on th e  d if f e re n t  ty p e s  o f  v esse ls  p ilo ted  o r co n d itio n s  t h a t  m a y  h a v e  b e e n  

en c o u n te re d . T h u s , th e  b o a rd  does n o t  h a v e  th e  in fo rm a tio n  n e c e ssa ry  fo r 

e v a lu a tin g  a  p i lo t ’s t r a in in g  a n d  p ro g re ss io n  in ' th e  o ccu p a tio n , a n d  i t  h a s  no 

in d ic a to rs  fo r  d e te rm in in g  i f  p ro m o tio n  to  fu ll  p i lo t  is  w a r ra n te d . C on seq u en tly , 

th e re  is no a s s u ra n c e  t h a t  a ll  licen sed  p ilo ts  a re  fu lly  q u a lif ie d .

H P . z . i . i e P e / J b u .
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To m a k e  m a t te r s  w orse, th e  board  h a s  d e fe rre d  to  H P  in  i t s  p ro m o tio n  

decisions. I t  h a s  a llo w ed  H P  to  d e te rm in e  q u a lif ic a tio n s  fo r p rom o tions. T h e  b o a rd  

accep ted  u n s ta n d a rd iz e d  a n d  u n v e rified  e v a lu a tio n s  o f  d e p u ty  p ilo ts  s u b m it te d  in  

th e  p a s t  b y  th e  p ilo t  o rg a n iz a tio n . No d o cu m en ts  v e rify in g  p e rfo rm a n c e  w ere  

su b m itte d  to  th e  b o a rd  e x c e p t fo r th e  p ilo t’s logs. In  J u n e  1981, th e  b o a rd  co n sid e red  

th e  p ro m o tio n  o f  tw o  d e p u ty  p ilo ts  to  fu ll p ilo t s ta tu s . A lth o u g h  th e  b o a rd  h a d  

s ta te d  t h a t  th e r e  w ou ld  be  a n  e x a m in a tio n  e v a lu a tin g  th e ir  p e rfo rm a n c e , th e  b o a rd  

h a d  no c r i te r ia  a n d  th e  e x a m in a tio n  w as a c tu a lly  a n  o ra l in te rv ie w  o f th e  tw o d e p u ty  

p ilo ts .

H P  p re s e n te d  a n  o ra l s ta te m e n t  a t te s t in g  to  s a tis fa c to ry  p e rfo rm a n c e , b u t  no 

d o c u m e n ta tio n  w a s  s u b m itte d . T h ree  m o n th s  la te r , one o f th e  tw o p ilo ts  p ro m o te d  

r a n  a  vesse l a g ro u n d  a t  a  p o r t  in  K a u a i.

In  J u n e ,  th e  b o a rd  ad o p ted  proposed c h a n g es  to  th e  re g u la tio n s . O ne m a jo r  

c h an g e  p ro p o sed  is  to  r e s t ru c tu re  th e  d e p u ty  p ilo t c la s s if ic a tio n  by  e s ta b l is h in g  

th re e  d e p u ty  p i lo t  c a te g o rie s . T h is  w ould l im it  th e  len g th , d r a f t ,  a n d  ty p e  o f vesse l 

ea ch  d e p u ty  c a te g o ry  is  a llow ed  to  p ilo t a n d  e x te n d  th e  to ta l  tim e  re q u ire d  a s  a  

d ep u ty  p i lo t  fro m  six  m o n th s  to  tw o a n d  o n e -h a lf  y e a rs . T ab le  3.4 p ro v id es  a  

b reak d o w n  o f  th e  r e s t r ic t io n s  a n d  m in im u m  tim e  proposed  fo r  e a ch  o f th e  th re e  

ca teg o ries .

Table 3.4

Propssad D iputy Port Pilot Classification 
(A l Adopted by th* Bo*rd of Pilot Com m issions on Jun# 1 2 ,1S84)

Proposed
Deputy Port PUot Current I I I in

Allowed to  Pilot:

V w ie li authorized length Under BOO* Under 500* Under 600' Any langth

Vessels authorized draft Under 30* Und»r 30’—6 " U ndir 30’—6 " Any draft

Vessels exempted T inke r ar.d 
cessenger

Tanker and 
pamnger

Tanker and 
passenger

Minimum T im * In 
E*ch Category 6 months 6 months 12 month* 12 month*

Total T im * Required 6 months 2 1/2 year*



t

T he proposed  ru le  is s ig n if ic a n tly  raoro  re s tr ic t iv e  aB i t  e x te n d s  th e  to ta l  tim e  as  

a  d ep u ty  p o r t  p i lo t  from  s ix  m o n th s  to  tw o a n d  o n e -h a lf  y e a rs . H ow ever, i t  p rov ides 

no g re a te r  a s s u ra n c e  o f  c o m p e ten cy  s in ce  th e re  a re  s t i l l  no p e rfo rm a n c e  s ta n d a rd s  o r 

re q u ire m e n ts  fo r e x p e rie n c e  on d if fe re n t  ty p es  o f vesse ls  u n d e r  v a ry in g  co n d itio n s  a t  

d if f e re n t  p o rts .

T he p ilo ts  d e fe n d  th e  p roposed  ru le  sa y in g  th a t  a  p ro longed  o r ie n ta t io n  period  o f 

tw o  an d  o n e -h a lf  y e a rs  is  n e e d ed  to  in su re  t h a t  an  in d iv id u a l iB th o ro u g h ly  fa m ilia r  

w ith  H a w a ii p ilo ta g e . H ow ever, w i th o u t  m ore  sp ec ific  p e rfo rm a n c e  c r i te r ia  o r 

id e n tif ic a tio n  o f  sp ec ific  s k i l ls  needed , th e  a lm o s t tw o y e a rs  o f a d d it io n a l  t im e  a s  a  

d e p u ty  a t  re d u c e d  p a y  se rv e s  p r im a r ily  a s  a re s tr ic t iv e  dev ice  a n d  a s  a  d is in c e n tiv e .

T he p roposed  ru le  w o u ld  p lace  H a w a ii in  a  d is t in c tiv e ly  d isa d v a n ta g e o u s  

p o sitio n  in  a t t r a c t in g  q u a lif ie d  p ilo ts  a s  th e re  a re  no  p rov is ions  fo r rec ip ro c ity , o r . 

w a iv e rs , o r  fo r c re d i t  d u e  to  e x p e rien ce . A ll a p p lic a n ts  m u s t  b e g in  a s  d e p u ty  p o r t 

p ilo ts  w ith  r e s tr ic t io n s  fo r  tw o  a n d  o n e -h a lf  yearB . T h e re  is  no  p ro v is io n  fo r 

in d iv id u a ls  w ho  a re  a lr e a d y  k n o w led g eab le  o r w ho h a v e  d e m o n s tra te d  a n  a b il i ty  to  

p ilo t in  H a w a ii w a te rs .  E v e n  e x p e rien ced  p ilo ts  m u s t b e g in  as  a p p re n tic e s .

T h is  p re s e n ts  a n  o b s ta c le  to  a n y  e x p e rien ced  p ilo t com ing  to  H a w a ii  s in c e  i t  

re q u ire s  t h a t  th e  p ilo t  b e g in  a g a in  a s  a n  a p p re n tic e  fo r a n  e x te n d e d  p e rio d  o f tim e . 

T h is  is  c o n tra ry  to  th e  i n t e n t  o f th e  o r ig in a l le g is la tio n , w h ic h  w a s  to  in su re  a n  

a d e q u a te  su p p ly  o f  q u a lif ie d  p ilo ts  in  H a w a ii. In s te a d , i t  s tif le s  th e  m o v e m e n t o f 

ex p e rien ced  p ilo ts  to  H a w a ii  a n d  a t t r a c t s  p r im a rily  th o se  new ly  e n te r in g  th e  p ilo t 

p ro fession . Som e b o a rd  m e m b e rs  h a v e  s ta te d  t h a t  i f  th e y  find  a n  in d iv id u a l w ho is 

p a r t ic u la r ly  sk ille d  or ex p e rien c e d , th e  b o a rd  m ay  m a k e  a n  ex c ep tio n  to  th e  ru le . 

H ow ever, th e  c u r r e n t  a n d  p roposed  re g u la tio n s  a re  e x p lic it on  th e  m in im u m  tim e  

re q u ire d  a s  a  d e p u ty  p o r t  p ilo t, a n d  th e re  a re  no p rov is ions  fo r th e  b o a rd  to  m a k e  a n  

excep tion .

T he  a b s u rd i ty  a n d  r e s tr ic t iv e n e s s  o f  the  c u r r e n t  a n d  p roposed  ru le  is  

d e m o n s tra te d  by  th e  fo llo w in g  ex am p le . A  re t i re d  p ilo t w ho p ilo te d  in  H a w a ii  fo r 20 

y e a rs  a n d  a lso  se rv e d  a s  a  c h ie f  p ilo t o f th e  S ta te  fo r  a  n u m b e r  o f  y e a rs  w ould  s ti l l  

h av e  to  rea p p ly , w a i t  fo r a  v acan cy , a n d  i f  se lec ted , w ou ld  h a v e  to  se rv e  a s  a  d e p u ty  

fo r six  m o n th s  b e fo re  b ec o m in g  a  fu ll p i lo t  a g a in . U n d e r  th e  p roposed  ru le , h e  w ould  

h a v e  to se rv e  a  tw o  a n d  o n e -h a lf  y e a r  a p p re n tic e sh ip .
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T h e  e x te n s io n  o f  tim e  to  two a n d  o n e -h a lf  y e a rs  w ould  b e n e f it  p r im a r ily  those  

p ilo ts  a lre a d y  licensed . S ince p ilo tag e  r a te s  a re  se t re g a rd le s s  o f w h e th e r  th e  vesse l 

is  p ilo ted  by a d e p u ty  o r fu ll p ilo t, a n  ex ten d ed  tim e  a t  red u ced  w ages w ould  m ea n  

m o re  incom e to  th e  fu ll  p ilo ts  since a ll  incom e is sh a re d .

D e f ic ie n c ie s  in  D is c ip l in e  a n d  E n f o r c e m e n t

T h e  m a jo r  p u rp o se  of s ta te  lic e n su re  is to  "provide m ax im u m  s a fe ty  fo r vesse ls
a

n a v ig a t in g  in  s ta te  w aters ."  T h is  pu rpose  is  la rg e ly  c o n tra v e n e d  by  th e  b o a rd 's  

fa i lu re  to  ta k e  tim e ly  an d  a p p ro p ria te  d isc ip lin a ry  a c tio n s  a g a in s t  p ilo ts  w ho a re  

^ in co m p e ten t^ ) i ts  se lec tiv e  e n fo rc e m e n t o f th e  law  a n d  th e  ru le s , a n d  i t s  f a i lu re  to 

develop  a d e q u a te  ru le s  for d isc ip lin a ry  ac tio n s .

T he  fo llow ing  case  i l lu s tr a te s  th e  p rob lem s in  d isc ip lin e  a n d  e n fo rc e m e n t.

In  S e p te m b e r  1981, a p ilo t licensed  b o th  by th e  U .S . CoaBt G u a rd  a n d  th e  S ta te  

r a n  a  co a stw ise  vesse l a g ro u n d  a t  K a u a i. S ince  th e  p ilo t w as  p ilo tin g  th e  vesse l 

u n d e r  h is  fe d e ra l  license , th e  U.S. C oast G u a rd  im m e d ia te ly  opened  a n  in v e s tig a tio n  

in to  th e  a c c id e n t. In  N ovem ber 1981, th e  U .S . C oast G u a rd  d e te rm in e d  t h a t  th e  p ilo t 

w a s jtfeg ilg en t^ n d  su sp en d ed  h is  fed e ra l license  fo r tw o m o n th s .

N o c o m p la in t w as filed  by th e  in ju re d  p a r ty  o r a n y  o f th e  b o a rd  m em b e rs . A 

c o m p la in t w as in i t ia te d  by s ta f f  o f DCCA. O ne o f th e  p ilo t  b o a rd  m e m b e rs  w as 

h ig h ly  c r i t ic a l  o f th e  in d e p e n d e n t ac tio n  ta k e n  by th e  s ta f f .

A re p re s e n ta tiv e  o f th e  sh ipow ner o f th e  g ro u n d ed  vesse l a p p ro a c h e d  th e  b oard  

v o ic in g  c o n cern  a b o u t th e  p ilo t c o n tin u in g  to  w ork  on  h is  Bhips. T h e  p ilo t b oard  

m e m b e rs  d id  n o t  resp o n d  a s  im p a r tia l  b oard  m em b ers  b u t  a s  p ilo ts  by  Baying t h a t  

th e  sh ip o w n e r d id  n o t h a v e  a  choice in  p ilo ts  b e c au se  “th e  p ilo ts  w o rk  on  a  pool or 

r o ta t io n  sy s te m  so th a t  th e ir  incom e can  be s h a re d  eq u a lly . T h e re fo re , the p i lo ts  m ay
n o t  be a b le  to  g r a n t  M r .  th e  p riv ileg e  of s e le c tin g  a  p ilo t u n d e r  th e i r  ru le s .

[E m p h a s is  added.]"

T h e  b o a rd  decided  to  a llow  H P  to  w ork  o u t th e  issu e . I t  s a id  t h a t  i f  th e  

sh ip o w n e r  w a s  n o t s a tis f ie d , h e  could  m a k e  a  fo rm a l r e q u e s t  fo r  “rev ie w  an d  

d e te rm in a tio n ."

8. Conference Committee Report 16-78 on S.B. No. 893, Senate Journal, 1978, p. 764.

9. M in u te i of the Board of P ilo t Commiaiionert, October 30,1981, p. 3.



In  J a n u a r y  1982, th e  r e p re s e n ta tiv e  in fo rm ed  th e  b o a rd  t h a t  th e  com pany  

w ould  no lo n g e r  a c c e p t th e  p ilo t  in  q u e s tio n  fo r p ilo tag e  a b o a rd  i t s  v esse ls . In s te a d  

o f ta k in g  a c tio n , th e  b o a rd  a g a in  dec ided  to  close th e  m a tte r .

In  d isc u ss in g  th is  p ro b lem , a n  in d u s try  board  m em b e r e x p ressed  co n cern  th a t  

th e  p ilo t cou ld  c o n tin u e  to  p ilo t  u n d e r  h is  s ta te  licen se  even  th o u g h  h is  fed e ra l 

license  h a d  b e e n  su sp e n d e d .

In  M a rc h  1982, th e  b o a rd  a g a in  d iscussed  th e  c o m p la in t filed  a g a in s t  th e  p ilo t. 

T he in d u s try  b o a rd  m e m b e rs  a g a in  expressed  concern  a b o u t th e  “loophole" e n a b lin g  

a  p ilo t to  c o n tin u e  to  o p e ra te  w h en  h is  fed e ra l licen se  w a s  su sp en d e d . T hey  

su g g ested  t h a t  le g is la t io n  sh o u ld  be in tro d u ced  to  p re v e n t  th is  fro m  o c c u rr in g . T he 

p ilo t b o a rd  m e m b e rs  opposed  su c h  leg is la tio n  a n d  su p p o rte d  th e  co n cep t o f 

m a in ta in in g  th e  s e p a ra tio n  b e tw e e n  th e  fed era l a n d  s ta te  lic e n su re . T h e  b o a rd  th e n  

decided  to  d ism iss  th e  c o m p la in t, s u b je c t to  a  w r i t te n  op in io n  fro m  th e  S ta te  

A tto rn e y  G e n e ra l  on  w h e th e r  th e  b o a rd  h ad  ju risd ic tio n  in  th e  c o m p la in t.

A  y e a r  la te r , in  M a rc h  1983 , th e  b oard  w as n o tif ie d  t h a t  th e  A tto rn e y  G e n e ra l’s 

office h a d  d e te rm in e d  t h a t  th e y  h a d  ju r isd ic tio n  to  rev o k e  o r su sp en d  th e  licen se  o f 

th e  p ilo t in v o lv ed  in  th e  g ro u n d in g  o f th e  vessel a t  K a u a i in  1981 , e v e n  th o u g h  ho 

w as p ilo tin g  u n d e r  L is f e d e ra l  licen se . T he b oard  decided  to  d e fe r  a c tio n  u n t i l  th e  

b o a rd  could  re v ie w  th e  c a se .

A t i ts  m eet) ' on  N o v e m b e r  22, 1983, th e  b o a rd  decided  to  d ism iss  th e  case 

a g a in s t  th e  p ilo t. T h e  b o a rd  w a s  in fo rm ed  th a t  th e  p ilo t in  q u e s tio n  h a d  re s ig n ed  

from  H P  on  O c to b e r 2 0 ,1 9 8 3 . O n th is  basis , th e  b o a rd  a ssu m ed  t h a t  th e  p ilo t  w ould  

no  lo n g er be  a c tiv e ly  p i lo t in g  a n d  th e  board  gave  th e  in d iv id u a l u n t i l  J a n u a r y  20, 

1984, to  d ec ide  w h a t  h e  w a s  g o in g  to  do. T he in d iv id u a l decided  to  c o n tin u e  to  p ilo t 

a s  a n  in d e p e n d e n t c o n tra c to r .

O n  M a rc h  15, 1984 , H P  f ile d  a  c o m p la in t w ith  DCCA q u e s tio n in g  th e  

co m petency  o f  th e  in d e p e n d e n t  p ilo t. T he o rg an iz a tio n  enc lo sed  tw o  le t te r s  from  

sh ip o w n ers  p o in tin g  to  th e  p i lo t’s s u b s ta n d a rd  p e rfo rm an ce . B o th  l e t te r s  w ero  d a te d  

p rio r  to  th e  p i lo t ’s r e s ig n a tio n  fro m  H P  in  O ctober 1983. T h e  b o a rd  f in a l ly  in i t ia te d  

a n  in v e s tig a tio n  in  A p ril 1984.

T h e  b o a rd ’s f a i lu re  to  co n d u c t a n  u n b iased , co m prehensive , a n d  t im e ly  rev iew  of 

a  se rious  in c id e n t  is  ir re sp o n s ib le .
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F irs t , a lth o u g h  b o a rd  m em b e rs  knew  a b o u t th e  a c c id e n t (som e on th e  sam e day 

i t  h a d  occurred) no a c tio n  w a s  in it ia te d  by th e  board .

Second , th e  b o a rd  ig n o re d  !ta own ru le  re q u ir in g  a c c id e n ts  o f s ig n ifican ce  to  be 

re p o rte d  in  w r itin g  to th e  b o a rd  w ith in  seven  w ork ing  days.

T h ird , th e  p ilo t b o a rd  m em b e rs  a c te d  in  the  in te r e s ts  o f th e  p ro fession  r a th e r  

th a n  th e  p u b lic  by  f a i l in g  to  ta k e  p o sitiv e  ac tio n  w h en  th ey  w ere  n o tif ie d  o f tho  

a c c id e n t, by opposing  th e  in i t ia t io n  o f th e  c o m p la in t by DCCA s ta f f , by a d v o c a tin g  

H P ’s position  w h e n  th e  c ru ise  com pany  exp ressed  concern  a b o u t  ih e  p ilo t’s 

co m petence , a n d  by opp o sin g  th e  c losing  o f  th e  "loophole" in  th e  d u a l lic e n su re  

p ro g ra m .

F ou rth , e v e n  a f te r  th e  c ru ise  com pany  expressed  concern  a b o u t th e  com petency  

o f  th e  p ilo t, th e  b o a rd  fa ile d  to  ta k e  ac tion , dec id ing  in s te a d  to r e fe r  th e  com pany  to  

H P  to  “w ork th in g s  out." A s b efo re , th e  b oard  re lin q u ish e d  i ts  a u th o r i ty  to  H P .

F ifth , th e  one y e a r  d e la y  fo r a leg a l op in ion  is unco n sc io n ab le . A ll p a r t ie s  sh a re  

e q u a l b lam e  fo r  th e  d e lay . I t  took over th re e  w eek s fo r th e  l e t t e r  re q u e s tin g  a 

w r i t te n  op in ion  to  be fo rw a rd e d  to  th e  A tto rn e y  G e n e ra l’s o ffice. T h e  A tto rn e y  

G e n e ra l 's  office took  e ig h t  m o n th s  to  rep ly . F in a lly , i t  took a n o th e r  th re e  m o n th s  for 

th e  A tto rn e y  G e n e ra l’s re p ly  to  be su b m itte d  to  th e  board . T h is  p laced  th e  bo ard  in  

a n  aw k w ard  p o s itio n  s in ce  th e y  h ad  a lre a d y  Bent th e  p ilo t a l e t t e r  a lm o s t a  y e a r  

e a r l ie r  in fo rm in g  h im  t h a t  th e  case  had  been  te n ta tiv e ly  d ism issed .

S ix th , som e b o a rd  m e m b e rs  based  th e i r  decision  to  d ism iss  th e  c o m p la in t on  th e  

p ilo t’s re s ig n a tio n  from  H P , th in k in g  th a t  th e  p ilo t w ould  no lo n g er c o n tin u e  p ilo tin g  

once he  re s ig n e d  fro m  th e  p ro fe ss io n a l a sso c ia tio n . W h ile  th is  re v e a ls  th e ir  v iew  of 

th e  im p o rta n c e  o f H P , i t  h a s  l i t t l e  to  do w ith  a sse ss in g  th e  p ilo t’s re sp o n s ib ility  fo r 

^ ^ t h e  a c c id en t.

I t  is im p o r ta n t  to  n o te  t h a t  in te r e s t  an d  concern  by  th e  b e a rd  a n d  H P  developed 

on ly  a f te r  th e  p i lo t  in  q u e s tio n  b e g a n  to  o p e ra te  a n d  succeed  on  h is  ow n. H P  

q u e s tio n e d  th e  p ilo t’s c o m p e ten cy  only a f te r  th e  p ilo t re s ig n e d  from  th e  o rg an iz a tio n  

e v e n  th o u g h  l e t te r s  o f  c o m p la in t from  sh ip o w n ers  w ere  su b m itte d  to  th e  

o rg a n iz a tio n  b e fo re  th e  p i lo t ’s reB igna tio n ^ ft^ shouId  a lso  be n o ted  th a t  th e  boar 

d ism issed  th e  co n c ern s  o f  th e  c ru ise  com pany  w h en  i t  w as p re se n te d  to  th e m  in  

J a n u a r y  1982 b u t  a c ce p ted  i t  w h en  H P  p re se n te d  i t  in  M a rc h  1984.
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M ean w h ile , th e  ca se  c o n tin u e s . A t  i ts  m e e tin g  in  O c to b er 1984, th e  b o a rd  

in i t ia te d  a  c o m p la in t r e q u e s t in g  DCCA to  in v e s tig a te  w h e th e r  th e  p ilo t in  q u e s tio n  

is  a c tiv e ly  p ilo tin g  as  re q u ire d  by  C h a p te r  462A . I f  th e  p ilo t is n o t  in  a c tiv e  serv ice , 

i t  w ou ld  be g ro u n d s  fo r re v o c a tio n  of th e  p ilo t’s s ta te  license .

Iro n ic a lly , th e  b o a rd  h a s  n e v e r  d e fin ed  w h a t  c o n s ti tu te s  a c tiv e  se rv ic e  a s  a 

p ilo t. W hen  a n  a p p lic a n t  fo r  a  d e p u ty  p ilo t p o s itio n  once a sk e d  th e  b o a rd  w h a t  

c o n s ti tu te d  a c tiv e  se rv ice  a s  a  p ilo t, th e  bo ard  to ld  h im  t h a t  i t  w as p r e t ty  loose an d  

t h a t  th e re  w as n o th in g  in  w r itin g . T h e  c h a irm a n  o f  th e  b oard  s ta te d  t h a t  i t  w as 

b a s ic a lly  le f t  to  th e  d isc re tio n  o f th e  board . T h e  b o a rd  h a s  n e v e r  e s ta b l is h e d  an y  

s ta n d a rd s  to  d e fin e  a c tiv e  se rv ic e  a n d  i t  a p p e a rs  to  be  se le c tiv e  a n d  su b je c tiv e  in  

a p p ly in g  i t  to  th e  p ilo t in  q u e s tio n .

W h ile  th e  b o a rd  a n d  H P  c o n tin u e  to  p u rsu e  th e  in d e p e n d e n t p ilo t, i t  h a s  ignored  

v io la tio n s  by  tw o H P  p ilo ts  w ho  h a v e  d am a g e d  p ie rs  a n d  a lso  fa ile d  to  r e p o r t  theBe 

a c c id e n ts . T h is  is  in  v io la tio n  o f S ec tio n  1 6 -9 6 -4 6  w h ic h  re q u ire s  th e  p ilo t to  “file  a  

w r i t t e n  re p o r t  to  t.he b o a rd  w ith in  sev en  w o rk in g  d ay s  i f  th e  in c id e n t  o r co llision  

in v o lv ed  in ju ry , d e a th , e x te n s iv e  d a m a g e  o r ru n n in g  ag round ."

T h e  b o a rd  h a s  n o t in v e s t ig a te d  o r n o ted  e i th e r  o f th e  fo llow ing  in c id e n ts :

A n  H P  p ilo t a n d  a  b o a rd  m e m b e r  co llided  w ith  a  p ie r  tw ice  a t  N a w iliw ili 

H a rb o r  on K a u a i .  R e p a ir  to  th e  dock  w as  $175,000 n o t in c lu d in g  

c o n s u lta n t  fees. T h is  a c c id e n t w as n e v e r  re p o r te d  to  th e  b oard  n o r  th e  U .S. 

C o ast G u a rd  w h ich  h a s  a  $1,000 fin e  fo r f a i lu re  to  re p o r t  m a jo r  a c c id e n ts . 

T h e  d am ag e , ac co rd in g  to  h a rb o r  o ffic ia ls , w a s  q u ite  e x te n s iv e  a n d  re a d ily  

a p p a re n t.

O n J u ly  2 5 ,1 9 8 4 , a n  H P  p ilo t co llided  w ith  a  dock a t  H o n o lu lu  H arb o r. T he  

U .S . C o ast G u a rd  e s tim a te d  $15,000 d a m a g e  to  th e  sh ip  a n d  a b o u t  $500,000 

to  th e  dock. T h is  a c c id e n t w a s  n e v e r  re p o r te d  to  th e  b o a rd  by  e i th e r  th e  

p ilo t or th e  d e p u ty  p i lo t  w ho w as  acco m p a n y in g  h im .

T h e  b o a rd  h a s  p a id  l i t t l e  a t te n t io n  to  m o n ito rin g  a c c id e n ts , ev en  th o se  t h a t  a re  

e x tre m e ly  se rio u s  a n d  o f  s u b s ta n t ia l  m a g n itu d e . I t  is  u n lik e ly  t h a t  th e  p ilo t  b oard  

m e m b e rs  a n d  H P  could  be  u n a w a re  o f th e se  a c c id e n ts  a s  th e re  a re  on ly  n in e  p ilo ts  in  

th e  S ta te .  S ince  th ese  a c c id e n ts  a re  costly  to  th e  S ta te ,  th e y  sh o u ld  be in v e s tig a te d  

to  d e te rm in e  i f  th e  p ilo ts  w ere  a t  f a u l t  a n d  w h e th e r  d isc ip lin a ry  a c tio n  Bhould be 

ta k e n .
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A s i t  iB, th e  S ta te  a n d  sh ipow ners h a v e  no reco u rse  a g a in s t  d am a g e s  in c u rre d  by 

p ilo ts . In  1980, th e  law  w as am en d ed  to  d e le te  th e  re q u ire m e n t fo r th e  p ilo t 

a sso c ia tio n  to m a in ta in  l ia b il i ty  in su ra n c e  to  p ro te c t  th e  S ta te . T h u s , even  shou ld  

th e  p ilo t be d e te rm in e d  to  be n e g lig e n t, i t  could  be d iff ic u lt  for th e  in ju re d  p a r ty  to  

c o llec t a s  p ilo ts  do n o t  h a v e  to  c a rry  l ia b il i ty  in su ra n c e  to  cover th e  coBt o f d am a g e s  

in cu rred .

T h is  w as th e  c a se  in  a t  le a s t  tw o a c c id e n ts  in v o lv in g  p ilo ts . A cc id en ts  in  1981 

a n d  in  1983 re s u l te d  in  co stly  d am ag e . H ow ever, th e  c o m p la in a n ts  w ere  n o t ab le  to  

o r decided  n o t to  p u rs u e  recovery  from  p ilo ts  b ecau se  o f th e ir  in su ff ic ie n t  resources.

P r o b le m s  o f  d u a l  l i c e n s u r e .  T he  case  o f th e  p ilo t o p e ra tin g  w ith  a su sp en d ed  

fe d e ra l  licen se  p o in ts  to  a  loophole in  th e  law  t h a t  shou ld  be closed to  e n su re  th e  

s a fe ty  o f v esse ls . A lth o u g h  th e  board  h a s  d iscu ssed  th is  on occasion, i t  h a s  ta k e n  no 

p o sitiv e  a c tio n . A s n o te d  e a rlie r , l ic e n su re  o f p ilo ts  is sh a re d  by b o th  th e  fed e ra l a n d  

s ta te  g o v e rn m e n ts . T h e  fe d e ra l g o v e rn m e n t licen ses  p ilo ts  fo r p ilo tag e  on vesse ls  

invo lved  in  in te r s t a te  a n d  in t r a s ta te  t ra d e . T h e  s ta te s  h av e  ju r isd ic tio n  fo r th e  

lic e n su re  o f p ilo ts  p ilo tin g  fo re ign  v esse ls  o r A m e ric a n  vesse ls invo lved  in  fo re ig n  

tra d e .

A s a r e s u l t  o f  thiB d is tin c tio n , th e  U .S . C o ast G u a rd  c a n n o t a c t  on  a n  

in d iv id u a l’s fe d e ra l  licen se  i f  th e  v io la tio n  occu rred  w h ile  th e  p ilo t w as o p e ra tin g  

u n d e r  th e  p i lo t’s s ta te  license . H ow ever, th e  U .S . C oast G u a rd  m ay  in v e s tig a te  

a c c id e n ts  in v o lv in g  p ilo ts  o p e ra tin g  u n d e r  th e i r  s ta te  licen se  b u t  m ay  only seek  civil 

p e n a ltie s .

C onversely , i t  is  n o t  c le a r  i f  th e  S ta te  c a n  ta k e  ac tio n  a g a in s t  a  p ilo t o p e ra tin g  

u n d e r  th e  p ilo t’s f e d e ra l  license , a lth o u g h  a s  w e n o ted  e a rlie r , th e  A tto rn e y  G e n e ra l 

b e lieved  t h a i  th e  S ta te  does h a v e  su c h  a u th o r ity . T he  la c k  o f c la r i ty  is  b ecau se  

C h a p te r  462A  h a6  no  p ro v is io n  fo r th e  b o a rd  to  rev o k e  o r su sp en d  a  s ta te  licen se  

b a sed  on a c tio n  ta k e n  b y  th e  U.S. C o a s t G u a rd  a g a in s t  a  fe d e ra l  license. T he 

s ta tu te s  sh o u ld  be c h a n g e d  to  re q u ire  a  c u r r e n t  fe d e ra l license  in  good s ta n d in g  as  a  

c o n d itio n  fo r c o n tin u e d  s ta te  lic en su re .

I n a d e q u a te  r u l e s .  T h e  b o a rd  h a s  f a i le d  to  develop  a d e q u a te  ru le s  fo r ta k in g  

e ffec tiv e  d isc ip lin a ry  a c tio n . T he  c u r r e n t  r e g u la to ry  baBis fo r d isc ip lin a ry  ac tio n s  

c a n  only be  d e sc rib ed  as  w eak , co n sid e rin g  th e  p o te n tia l  fo r I obs of life  an d  p roperty .
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C h a p te r  4 6 2 A -1 1 , H R S , s ta te s  t h a t  th e  b o a rd  m ay  deny. Buspend, o r  revoke  a 

license upon  sa tis fa c to ry  p r o o f  t h a t  th e  p ilo t or a p p lic a n t:

“(1) H a s  w i lfu l ly  d isobeyed  th e  c h a p te r  o r a n y  ru le s  o f th e  b o a rd ;

“(2) H a s  n e g lig e n tly  loo t or d am ag ed  a n y  vesse l w h ich  he w as p ilo tin g ]

“(3) Is h a b itu a lly  in tox ica ted  re n d e r in g  h im  u n f i t  to  be e n tru s te d  w ith  a  vesse l;

“(4) Is  p h y s ic a lly  o r m e n ta lly  in c a p a b le  o f p e rfo rm in g  a s  a  p ilo t; o r

“(5) Is  no lo n g e r a c tiv e ly  se rv in g  a s  a p ilo t. [E m p h a s is  added .)"

As m e n tio n e d  p rev io u sly , th e  b o a rd  h a s  n o t d e fin ed  in  i ts  ru le s  w h a t  c o n s ti tu te s  • 

a c tiv e  se rv ice  a s  a  p ilo t. T h e  bo ard  h a s  a lso  fa ile d  to  d e fin e  an y  o f  th e  s ta tu to ry  

p rov isions fo r d isc ip lin a ry  ac tio n s . F o r ex am p le , th e  b o a rd  h a s  n e v e r  d e fin e d  w h a t  

c o n s ti tu te s  “s a tis fa c to ry  proof" t h a t  a  v io la tio n  h a s  o cc u rre d  o r w h s t  c o n s ti tu te s  

“w ilfu l"  d iso b ed ien ce  o r “u n f i t  to  be e n tru s te d  w ith  th e  c h a rg e  o f a  vessel." A s in  th e  

case o f th e  q u e s tio n  o f  a c tiv e  p ilo tag e , th e  fa i lu re  to  d e fin e  th e se  p rov is ions  can  lea d  

to  su b je c tiv e  a n d  se le c tiv e  e n fo rc e m e n t o f  th e  law .

Som e o f th e  s ta tu to r y  p rov isions need  to  be s tre n g th e n e d . F o r e x am p le , th e  

s ta tu te s  re q u ire  “w ilfu l"  d isobed ience  o f th e  c h a p te r  o r r e g u la tio n s  b e fo re  a  license  

can  be d en ied , rev o k e d  o r su spended . T h is  w ould  re q u ire  a d e te rm in a tio n  o f in te n t  

w h ich  m ig h t  be d iff ic u lt.

In  another example, the statutes provide for denial, suspension, or revocation of 
a license if the pilot caused the negligent los3 or damage of a vessel that he was 
piloting. The statutes are silent on death, or injury, or any damage that the pilot 
may cause to other vessels or structures. Theoretically, if a pilot in control of a large 
container vessel rams and sinks a pleasure boat, the pilot would be subject to no 
disciplinary action if there is no damage to the container vessel.

I t  shou ld  be  n o te d  t h a t  th e  p ilo ts  h a d  c o n s id e rab le  in p u t  in to  th e  d e v e lo p m en t o f 

th e  s ta tu te s  a n d  r e g u la tio n . Yet, th e  ru le s  a re  v a g u e  a n d  do n o t re f le c t  p ro fe ss io n a l 

know ledge o f th e  d a n g e rs  o f p ilo tag e  a n d  f a i l  to  a d e q u a te ly  a d d re ss  d isc ip lin a ry  

prov isions fo r u n s a fe  o r in c o m p e te n t p rac tic e s .
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Summary

We reco g n ize  th e  co n sid e rab le  sk ill o f th e  s ta te  licen sed  p ilo ts  a n d  th e  

d e d ic a tio n  a n d  th e  se n se  o f  resp o n sib ility  th ey  b rin g  to  th e i r  chosen  p ro fession . We 

also  recogn ize  th e  h a z a rd s  of p ilo tag e  a n d  th e  p o te n tia l  loss of life , p ro p erty , and  

econom ic w e ll-b e in g  t h a t  re q u ire  th e  need  to  in su re  t h a t  p ilo ts  a re  c o m p e te n t a t  a ll 

tim es .
_ 0

I t  is e v id e n t, how ever, t h a t  th e  board  is n o t th e  a p p ro p r ia te  body fo r e n su rin g  

th e  co m p e ten cy  o f p ilo ts  o r fo r a ssu rin g  th e  pub lic  t h a t  c h a rg e s  fo r p ilo tag e  serv ices 

a re  fair.

In  a lm o s t a l l  a r e a s  rev iew ed , th e re  w as ev idence  o f th e  in f lu e n c e  o f  th e  p ilo t 

f  a s so c ia tio n  on th e  b o a rd ’s dec is io n m ak in g  processes. In  m a n y  cases, b oard  ac tio n s  

I fu r th e re d  th e  f in a n c ia l  in te r e s ts  o f licensed  p ilo ts  an d  n o t th o se  o f th e  S ta te . ^

M any  o f th e  p ro b le m s  a re  a lso  due to  th e  excessive  pow er d e le g a te d  to  th e  

board . T h e  c o n c e n tra tio n  o f  m onopolistic  pow er in  th e  h a n d s  o f a  f iv e -m em b er 

board , w h ich  in  tu r n  is h e a v ily  in fluenced  by n in e  licensed  p ilo ts , lea v e s  th e  S ta te  in  

a  v u ln e ra b le  p o s itio n .

B ecau se  o f th e s e  co n cern s , we s tro n g ly  believe t h a t  p ilo ts  sh o u ld  c o n tin u e  to  be 

re g u la te d , n o t by  th e  b o a rd , b u t  by the  D e p a r tm e n t o f C om m erce  a n d  C onsum er 

A ffa irs . In  r e g u la t in g  p ilo ts , th e  d e p a r tm e n t shou ld  e s ta b lis h  c le a r  s ta n d a rd s  w hich  

a re  r e la te d  sp e c if ic a lly  to  m in im u m  p erfo rm an ce  sk ills . A ll th o se  w ho m e e t th ese  

s ta n d a rd s  sh o u ld  be p e rm itte d  to  becom e licensed . T h e  re s tr ic tio n  on th e  n u m b er of 

licen ses  se rv e s  no  p u rp o se  a n d  shou ld  be lif te d .

S in ce  th e  p u rc h a s e rs  o f  p ilo tag e  se rv ices a re  g e n e ra lly  sh ip p in g  co m p an ies  or 

a g e n ts  w ho  a re  k n o w le d g e a b le  a b o u t th e  b u sin ess , th e y  sh o u ld  be a llow ed  to  

n e g o tia te  p ilo ta g e  r a t e s  w ith  th e  p ilo ts  w ith o u t s ta te  in te rv e n tio n . H ow ever, shou ld  

th e  L e g is la tu re  d ec id e  t h a t  th e  S ta te  shou ld  c o n tin u e  to  s e t  a  p ilo ta g e  r a te , th is  

a u th o r i ty  Bhould be a s s ig n e d  to  DCCA w ith  a s s is ta n c e  from  th e  P u b lic  U tili t ie s  

D iv ision .
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R e c o m m e n d a t io n s

We re com m end  as  fo l lo w s :

1. C h ap te r 4 6 2 A , H a w a i i  R ev ised  S ta tu tes , be reenac ted  but am en d ed  in  the 
fo llow in g  w ays:

to  d e le te  the b o a rd  a n d  assign re g u la to ry  re sp on s ib ility  to the D e p a rtm e n t  
o f  C om m erce  a n d  C on sum er A f fa i r s ;

i f
re sc in d  the lim it  on  the m em bers o f  licensees;

re sc in d  p ro v is io n s  re la t in g  to es tab lish in g  ra te s  o f  p ilo ta g e ;

/• . e s ta b lish  c le a r, v a lid , a n d  re a son ab le  s ta n d a rd s  f o r  lic en su re  a s  d epu ty
p o r t  p i lo t s  a n d  f u l l  p i lo t s ;

t  . re q u ire  a  c u r re n t  fe d e ra l license in  good  s tand in g  f o r  c on tin u ed  s ta te
lic en su re .

2 . The D e p a rtm e n t o f  C om m erce  a n d  C on sum er A f fa i r s  a d o p t m e th od s  iv* 

im p rove  the d is c ip lin a ry  a n d  en fo rcem en t p ro g ra m  ag a in st v io la t io n s  o f  C h ap te r 4 6 2A .
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S u n s e t  E v a l u a t i o n  U p d a t e :  P i l o t a g e

Summary We evaluated the regulation o f  pilotage under Chapter 462A, Hawaii 
Revised Statutes, and conclude that the public interest is best served by 
reenactment o f  she statute.

The State should continue to regulate pilotage. The practice has 
significant potential to harm life and property and compromise the 
economic well-being o f the state. It involves directing a vessel through 
channels, harbors, and other areas where navigation is difficult. Improper 
pilotage can result in oil spills, vessel groundings and collisions, and 
damage to ships, piers, and cargo-

Since assuming regulatory responsibility in  1985, the Department o f 
Commerce and Consumer .Affairs has improved the regulation of 
pilotage. Our review, however, found weaknesses in the. examination 
program and in  the regulations. The examination for deputy port pilots 
does not meet some o f the standards o f  a  good testing program, 
particularly in  the way the exam was documented and scored. Scorers 
and test takers belonged to the same professional association, and in  one 
case, examination security may have been breached.

The regulations do not include specific physical standards for pilots. 
They also leave to pilot discretion those accidents serious enough to 
warrant reporting. Because the regulations are not specific, the department 
could not be certain that all serious incidents came to its attention.

Recommendations 
and Response

The department should document the development o f  the port pilot 
examination and take steps to ensure its validity and security. To be fair, 
representatives from both pilot associations should score the exam. The 
department should develop physical standards for the licensure o f port 
pilots, specify these standards on the certificate o f medical examination, 
and consider following guidelines from other jurisdictions on drug or 
alcohol testing programs.

Finally, the department should toughen the regulations by requiring 
pilots to report a l l  incidents and accidents to the director within seven 
days. To verify serous accidents, the department should arrange to 
receive ship captain's reports from the Department o f  Transporta don 
and investigative reports from the U.S. Coast Guard.
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Background

The department agrees that the statute should be reenacted and concurs 
with most o f  our recommendations. It notes, however, that all pilots 
licensed in Hawaii are already required to participate in a federal drug 
testing program.

Twenty-four states regulate pilotage. In Hawaii, virtually every vessel 
involved in trade or commerce that enters or departs pilotage waters 
must employ ti state-licensed p ilo t From 1986 through 1989, an 
average o f 4,164 vessel “ movements”  per year required port pilots. 
Over 90 percent o f these movements occurred in Honolulu Harbor.

In 1985 the Legislature followed the recommendations o f our sunset 
evaluation, abolishing the Board o f Pilot Commissioners and vesting 
responsibility for the program in the director o f the Department of 
Commerce and Consumer Affairs. The department now regulates the 
nine state-licensed pilots.

The State licenses pilot applicants first as deputy port pilots then as port 
pilots. All applicants must hold a U.S. Coast Guard license as master 
o f steam and motor vessels and also be endorsed as first-class pilots for 
deep-draft harbors in  the state. In addition, applicants m ust meet 
experience requirements, submit a certificate o f physical examination, 
and pass a written examination,

Office of the Auditor 
State of Hawaii
465 South King Street, Suite 500 
Honolulu, Hawaii 96813 
(808) 548-2450 
FAX (808) 548-2693



C h a p t e r  1
I n t r o d u c t io n

Background on 
Pilotage

F e d e ra l a n d  s ta te  
re g u la t io n

T he Sunset Law, o r the Hawaii R egulatory Licensing Reform  
Act, repeak  occupational licensing statu tes according to a 
specified timetable. T he law directs the  auditor to  evaluate 
each occupational licensing sta tu te  prior to  its repeal to 
determ ine if the public in terest is best served by reenactm ent, 
modification, o r repeal o f  the statu te.

This report evaluates the regulation o f  pilotage under 
C hapter 462A, Hawaii Revised Statutes, to  determ ine 
compliance with policies for occupational regulation in the 
Sunset Law.

Pilotage is the work o f  directing a vessel’s m ovem ent in 
channels, harbors, restricted waters, o r o th er areas w here 
navigation is deemed difficult o r  dangerous.1 A lthough only a 
small portion o f  a ship’s voyage is spent in  these areas, most 
ship casualties occur there. Ships are  likely to  encounter 
increased traffic and pass closer to  natural hazards in shallow 
w ate rs .

A  pilot is either a m em ber o f a ship’s crew  o r  an  individual 
brought aboard the ship specifically to  direct it through 
pilotage waters. A  pilot normally takes navigational control 
and direction o f a ship outside designated pilotage waters.
T he pilot then directs the vessel to  a safe berth , avoiding 
potential hazards and adapting to  such changing conditions as 
currents, depths, and w eather. T he  pilot provides . *
shiphandling skills combined with up-to-date knowledge o f  the 
local geography and w eather and th e  p o rt’s navigational 
requirem ents and regulations. T he  tim e needed  to  pilot a 
vessel to  and from a berth  varies from  p o it  to  p o r t2

T he federal government has jurisdiction over vessek engaged 
in domestic trade betw een ports in th e  U nited  States o r its 
possessions. These “coastwise” vessek require a federally 
licensed pilot who is endorsed fo r the pilotage waters that the 
ship plans to enter. T he U.S. Coast G uard enforces the 
federal laws and issues federal licenses to  pilots who m eet its 
requirements. The Coast G uard is a k o  em pow ered to  
suspend, revoke, or deny licensure if a pilot is negligent,



Chapter 1: Introduction
■aiiSBBnnHaairsftu

Pilotage in Hawaii

1 9 8 5  s i . i s e t  
eva lu a tion

unskillful; inattentive to pilotage duties, o r  willfully violates 
any m aritime law o r regulation. It investigates incidents 
involving pilots operating under federal licenses.

T he 24 states that regulate pilotage have jurisdiction over 
vessels granted permission by the United States Customs 
Service to  engage in foreign trade. These “registered” vessels 
m ust take on a state-licensed pilot when entering that s ta te ’s 
designated pilotage waters.3 Vessels that sail under the flag 
o f  a foreign country must also be piloted by a state-licensed 
p ilo t.

Public vessels, such as fireboats, police boats, and warships 
owned by municipalities, state, or federal governments are 
exem pt from state  and federal pilotage laws. They may, a t 
their option, use the services o f a federal o r sta te  pilot. 
Pleasure boats o r o ther miscellaneous m otor powered vessels 
do not require a port p ilo t

W ith certain exceptions,4 every vessel involved in trade o r 
com m erce that enters or departs any port designated as 
pilotage waters must employ a state-licensed p ilo t  Pilotage 
w a te rs  include those around Port Allen, Nawiliwili, Honolulu, 
Kahului, Hilo, Kawaihae, and Barbers P o in t5

From  L986  through 1989, an average of 4,164 vessel 
movements per year required port pilots.6 O ver 90 percent o f 
these movements occurred in Honolulu H arbor and ranged 
from movements o f foreign fishing boats o f  less than 200 feet, 
to autom obile container vessels o f 900 feet o r more.

' f t . “O ur 1985 sunset evaluation report found a need  to  regulate 
pilotage. However, the Board o f Pilot Commissioners had no t 
m et the  purposes intended by the Legislature, no r had the 
board acted in the  interests o f the State. T he report 
recom m ended that Chapter 462A be amended to  delete the  
board and assign regulatory responsibility to  th e  D epartm ent 
o f Com m erce and Consumer Affairs (DCCA).7

In 1985. the Legislature abolished the Board o f  Pilot 
Commissioners and vested in the director o f  the  DCCA all the 
responsibilities once held by the board. T he director now has 
full responsibility for the program.


