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Other
-coordinator could become dominant individual, usurping

Board authority

Coast Guard
-agree that accord between Coast Guard and state should

be established

= The state should not place a specific limit on the
number of pilot licenses issued.

Comments:

SEAPA
-limit number of licenses

Other
-new pilotage act should have provisions for closely

monitoring pilot requirements and for only issuing
licenses that satisfy those requirements

SWAPA
-Board should be authorized to limit number of licenses

American Pilots Association
-Board should be authorized to Ilimit number of licenses

= The Board should have authority to consider accident

investigation and other state administrative costs in
setting pilotage rates.

Comments:

Alaska Maritime Agencies
-expenses of state Board in conducting the state's
business should be part of the tariff

*Board meetings should be scheduled at least three

times per year, with provision for emergency meetings at
the request of the chair.



9The Department of Commerce and Economic Development

Commissioner or designee position on the State Board should

be reassigned to an active pilot from the Aleutians

trﬁgio?'t Non-pilot members should represent all regions of
e state.

9 The Board should either cease to require detailed
information on ships' movements from individual pilots or
should use the information to publish  periodic
management reports.

Comments:

SEAPA
-replace "nr,ay" with "shall* in proposed legislation when

referring to powers and duties of Board

SWAPA
Board should not only have authority in statute but should

be mandated to perform listed duties and
responsibilities

« Pilot organizations should be recognized in State
law and chartered to provide state-approved training for
deputy pilots.

Comments:

SEAPA
-give board authority to review both associations and

independent pilots

-section recognizing associations is meaningless as
written.  Should state that state will sanction pilot
associations as long as their bylaws and operating
procedures are approved by the state

-The state should consider some of the more abstract
aspects of the regulated monopoly issue before it
embraces that concept completely.



-Marine pilots as a class should not be denied the
protection offered to all other citizens under
existing antitrust laws?

-a lack of competition does not assure competence

SWAPA
-amend antitrust laws to exclude marine pilot
organizations

American pilots' Association
-clearly state legislative intent to remove pilot
organizations from antitrust law

AMP
-include "independent contractor" in proposed legislation
after pilot associations to make clear that pilots
are independent within their association for
liability purposes

-In return for limiting liability and providing protection

from antitrust litigation, pilot organizations should have
their bylaws and operating rules approved by the
Board.

Comments:

Federal trade Commission
-make board authority over pilot associations more
explicit
-make non-competition agreements illegal
-allow board to hear antitrust or monopoly complaints
brought against pilot organizations

Alaska Maritime Agencies
-Board should have statutory authority to approve all
dispatching and working rules employed by
association

SEAPA
-Association policies do not promote enhanced
professionalism or competent pilotage



-The State must investigate disciplinary policies of the
Pilot Associations and safeguard them from
being merely a vehicle for advancing the views of an
empowered minority.

-The State must accomplish a vigorous and
comprehensive review of the bylaws, operating
rules, articles and other documents of the
associations with regard to establishing and
maintaining the rights of pilots to due process, free
speech and freedom to pursue a livelihood in their
chosen profession.

-Associations cannot be watchdogs over themselves

9The Board should be authorized in statute to establish an
enforceable tariff schedule.

Comments:

SWAPA
-don't create special tariffs by region

SEAPA
-don't create special tariffs by region
-state that tariff schedule is to insure safe, efficient
and year-round pilotage service

AMP
-current inequities in state tariffs need to be addressed

9In order to assure that all pilots and pilot organizations

honor the Board-established pilotage rates, pilot
organizations and individual businesses should be required
by law either to submit copies of their annual audits
to the State Board or, in the case of individual contract
pilots, to keep their books open for state audit

Comments:

Alaska Maritime Agencies
-Board should be able to conduct audits of financial
records for purposes of tariff adjustment and
approval/rejection of items claimed by pilot
associations that impact tariff

10.



SEAPA

-the State must look into the practice of spreading
liability for litigation costs and legal settlements

against association among contract pilots who have
no voice in Association business

-the State must assure that income and expensing

procedures are equatable and equal to the work
performed.

oIndividual pilot liability should be limited in statute
to a specific dollar amount.

OPilot license fees should be reviewed by the Board

and increased substantially to reflect the increased
costs of program administration.

0The tariff schedule should be reviewed by the Board and

adjusted where necessary.  The Board should consider
special rates for unique circumstances.

0The Board should have the authority to include a training

fen in the tariff schedule to provide partial support for
training and continuing education programs.

Comments:

Alaska Maritime Agencies

-any expense not directly related to shipboard operations
should not be recovered through the tariff; for
example, legal and travel costs associated with

restraint of trade cases pending against pilot
groups
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Capt. W.E. Murphy, .. v ud ey,

P.O. BOX 597
HOMER, ALASKA 99603

(907) 235-8271

January 1, 1990

Governor Steve Cowper
Capitol Building
Juneau, Alaska

Dear Governor:

I am writing to alert you to serious problems 1in state marine
piloting which I believe should be of grave concern to you, to
legislators and to the public. The following observations and
conclusions have been reached after more than 15 years of piloting
in Southwest Alaska and 4 years of service on the Alaska Board of
Marine Pilots, 3 of them as chairman.

State pilotage in Alaska 1is 1in trouble in several ways. High
standards of training and performance are legally nonexistent and
those 1imposed by pilot associations are being eroded by legal
action. outside steamship agents are manipulating pilots and
sponsoring competition to the detriment of safety and thereby
striking to the heart of state pilotage. The Alaska Board of
Marine Pilots faces an increasingly uphill battle to maintain and
strengthen pilot training and performance standards. Alaska is
the easiest state in this country in which to obtain a state pilots
license.

ERODING AND NONEXISTENT STANDARDS OF TRAINING AND PERFORMANCE

Traditionally, pilot associations throughout the U.S. have set and
maintained standards of training and performance for pilots. The
pilot association of which I am a member, Southwest Alaska Pilots,
typifies most pilot groups which maintain strict qualification and
training standards. our pilots have extensive seagoing
backgrounds, have attended the best shiphandling simulators
available in the world today and have passed a long training and
check-ride system with veteran pilots. We have long recognized
that the state license is entry level only and not an assurance of
competency. Local association requirements such as ours should be
the minimum a responsible pilot association should .expect and be
able to maintain. Sadly, however, pilot associations nationwide
find it 1increasingly difficult to maintain high professional
standards.

page one of seven pages

aw gmgaawa«iWWBkaaBjBaa

*



The traditional role of pilot associations as trainers and
watchdogs over professional standards 1is being eroded by an
alarming trend in today®"s legal climate. Locally imposed standards
are fTailing to protect and maintain a high standard of piloting
for at least two reasons:

1. Pilots have successfully sued their own associations claiming
the group had no right to selectively dispatch or impose training
on an individual because the pilot already had a Coast Guard and
state license and, hence, a "certificate of competency."

2. Association lawyers are telling us these days that associations
are probably liable if a pilot who has been trained and otherwise
gualified by an association, absent some kind of statutory
requirement, has an accident.

Today®"s dismal legal situation for pilot association training
programs is combining, to the detriment of safety, with a weak
state pilotage act which does not require high enough 1licensing
standards to reinforce, the association imposed requirements being
eroded away by court decisions. Alaska®"s state pilotage act
requires relatively minimal seagoing background and Coast Guard
license and no apprenticeship training at all for beginning pilots.
Not only are there virtually no state required training standards

or training program for <candidate pilots, neither are there
recurrent training and continuing education requirements for
practicing pilots. These low standards should be cause for grave
concern.

The standards required for a Coast Guard pilotage endorsement,
prerequisite for a state license, are even more paltry and
inadequate than those imposed by the state.

It is an open question how long pilot associations, on their own,
can hold the line on high professional standards. I submit the
ultimate victim of today®"s worsening legal situation coupled with
virtually nonexistent state and federal standards will be the
professionalism and competency of piloting in Alaska and,
ultimately, the safety of intra-state marine transportation. Could
the state of Alaska be found liable if a serious maritime accident
occurred at the hands of a state pilot whom a court determined was
insufficiently qualified and trained?

Governor Steve Cowper
January 1, 1990
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CONTROL AND MANIPULATION OF STATE PILOTS BY OUTSIDE STEAMSHIP
AGENTS AND ITS EFFECT ON SAFETY

The problem of low entry standards coupled with Alaska"s practice,
unlike any of the other 22 maritime states, of issuing an unlimited
number of licenses is creating a surplus of licensees, many of whom
have had scant seagoing background and little orno training. I

believe this system 1is being taken advantage,of by Outside
steamship agents who feel that competition among pilots is in their
interest. The situation 1is beginning to cause accidents:

- When the SWALLOW grounded and polluted Dutch Harbor
last year she was waiting for a pilot. There was a pilot
ready and available but he was from an association not
in favor v/ith the steamship agency that represented the
ship. Hence, the ship had to wait for a pilot from the
preferred group. While waiting the mate on watch
apparently fell asleep and the ship then went aground.

- In another more recent incident a pilot who was on duty
in Dutch Harbor was contacted by an agent and asked to
bring a ship, REEFER FRESH, into inner Illiuliuk Harbor.
The pilot refused the job on grounds of safety: the ship
was judged too large to enter lliuliuk under the
conditions then prevailing. The agent thereupon
contacted a competing pilot group whose members had no
such compunctions. That group dispatched a pilot to the
job. Witnesses state the ship went aground maneuvering
to enter the channel and had to be pushed off by tugs.

- Currently there is a movement afoot by some licensees
to offer "through service" pilotage on cruise ships which
transit both Southeastern and Southwestern Alaska during
summer months. Their claim 1is, presumably, that such
service will cost the operators less money. Veteran
pilots from both geographic areas agree that there 1is no
way an individual pilot can maintain the high degree of
currency and local knowledge of both these huge areas

necessary to do a credible and safe job of piloting. But
rather than lose their livelihoods these veterans will
offer the same service, despite their serious

reservations, if they must in order to survive.

Governor Steve Cowper
January 1, 1990
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Unlike groceries or airline fares, for example, state pilotage
should not be a commodity in the market place where competition Iis

seen as good because it keeps prices down and service up. In
piloting, there are public interest implications of safety which
have a higher value than competition. That 1is why the maritime

states control piloting and set rates much as they do with a
publically regulated monopoly such as a utility company.

Competition between pilots for jobs totally violates the "guts" of
state pilotage, the essence of which, as you know, is the
independence of the state pilot from the interest and control of
the shipowner or his agent. A pilot should make shiphandling
decisions based on safety considerations only rather than on the
shipowner®s or agents®™ commercial 1interest. He is not free to do
this if he 1is forced to hustle jobs and fend off other pilots who
may be in favor with particular agents or who may offer a shipowner
or agent a better "deal". Ideally, the state pilot sees his
allegiance to the citizens of the state and to local political
authority. He must be insulated from commercial demands, unrelated
to safety, imposed by having to vye wtih other pilots for jobs.
Only 1in this way can safety be served. It is important to note
that of the 23 coastal states only Alaska permits competition
between pilots.”

If these concerns sound self serving they are not intended to be.
The issue here 1is not individual pilots or pilot groups. Rather
it is the integrity of Alaska®"s state pilotage schenme. A systenm
which permits an unlimited number of licenses and requires little
or no training 1is ripe for tampering by commercial 1interests. |
submit that this 1is happening and safety will continue to suffer
if a better system is not put in place.

PILOT BOARD DIFFICULTIES IN MAINTAINING AND UPGRADING STANDARDS

During my tenure on the pilot board the twin problems of getting
regulations in place and maintaining a meaningful system of pilot
discipline were almost intractable. This was largely because of
what can only be termed an uncooperative, if not obstructionist,
attitude by the department of law toward the pilot board and,
indeed, perhaps toward all boards. For example, the department of
law recently opined that the pilot board had to issue a pilot a
license for Southeastern Alaska based on dockings and undockings
he performed in Southwest Alaskal

Governor Steve Cowper
January 1, 1990
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Law department attornies claim that the way the pilot statute is
written is responsible for those kinds of interpetations. |If that
is indeed the case, then the state pilotage act should be
overhauled and rewritten SO that sensible and meaningful
regulations can be put in place in a timely way and not delayed and
thwarted by state attornies whose job it 1is, presumably, to help
the board. This is manifestly not the case now.

PILOT DISCIPLINE

When pilots err, as they occasionally do, it is the pilot board"s
job to discipline them, when appropriate, after due process. The
problem here is that due process 1is routinely taking between 2 and
3 years before a pilot discipline case ever comes before the board.
During this hiatus, the pilot 1in question continues to hold his

license and works on it with no restictions. This makes pilots and
the maritime public view the pilot board as a paper tiger that
never takes prompt disciplinary action. Even worse, it is unfair
to the public which rightfully expects errant ,pilo**~ to be dealt
with.

- . EASE OF ENTRY

Alaskans probably expect that their state government requires high
standards for entry into the demanding profession of ship piloting
where the consequences of failure can have a profound impact on
them and the environment. Unfortunately, that 1is not the case.
It is a fact that Alaska 1is the easiest state 1in which to obtain
a pilot™s license. In this state liquor licenses, taxi cab permits
and commercial fishing entry permits are limited among individuals
for the larger public good. Ilronically, an unlimited number of
pilot licenses can be 1issued. Biologists tell us that the fish
resource cannot withstand unlimited pressure from too many
fishermen. I submit that the "resource" of maritime safety cannot
withstand the pressure of too many pilots, particularly when many
of them are poorly qualified and trained.

RECOMMENDATIONS

Alaska"s state pilotage act should be thoroughly overhauled and
rewritten. only 1in this way can the problems 1 have cited be
properly and permanently dealt with. Specifically:

Governor Steve Cowper
January 1, 1990
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1. The new pilotage act should require the highest standards of
entry and training:

- Applicants for license should possess a minimum Coast
Guard license as master of ocean, unlimited.

- A comprehensive training program should be established which
would be Tfunded by the state using monies from pilot fees.
The program should include simulator, observer trips and lots
of hanis-on shiphandling under the guidance and instruction
of experienced pilots. At the completion of his or her
training the trainee must be capable of independent piloting
on lower tonnage vessels, advancing to larger ships as
experience and performance permits. California has a program
very much like this and | believe it could become a model for
the profession. Alaska®"s goal should be to have the most
qualified, best trained pilots in the country.

2. The new pilotage act should tightly control the number of
licenses issued and in force consistent with the .ieeds of shipping.
Those needs should be established by a representative pilot board.
This 1is done in all other maritime states | am aware of. It is the
only way to prevent the unsafe situation where too many pilots
compete for jobs by bowing to the ~commercial pressures of
shipowners and agents. To prevent individual pilots or pilot
groups from discriminating about who may become a pilot, the
pilotage act should provide for state selection of trainees for
licensure based on need and an objective set of professional
criteria.

3. Working pilots should be vrequired to complete recurrent
training and ongoing education, in the same manner as other
professionals. Every 2 or 3 bienniel license renewal cycles pilots

should have to document completion of training at a shiphandling
simulator previously approved by the pilot board.

4. The new pilotage act should be written so <-learly and concisely
and the pilot board"s authority stated so spec."fically that there
is no longer the possibility of conflicting and contradictory
interpretation by staff attornies. A way should be found in the
Administrative Procedures Act to permit timely resolution of pilot
disciplinary cases.

Governor Steve Cowper
January 1, 1990
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5. Finally, state pilots should be legal residents of Alaska, in
many, many cases they are not. If one believes as | do that the
state pilot license confers on the individual special obligations
and responsibilities to the state then it follows that a licensee

should live here.

The problems 1 have outlined are real, Governor. Alaska®"s systen
of mandatory state pilotage 1is in trouble. I urge you and your
staff to examine the problems and find solutions. If I can help 1in
any way I will gladly do so. Thank you for 1looking at this

critical issue.

Sincerely yours,

Governor Steve Cowper
January 1, 1990
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March 21, 1990

Captain W. E. Murphy
P.0. Box 597
Homer, AK 99603

Dear Captain Murphy:

Thank you for your thoughtful letter concerning marine
pilotage in Alaska. The 1issues you raise are of definite
concern to me. They are also issues that should he fully
addressed by both the Executive and Legislative Branches.

As you know, the Board of Marine Pilots is up for sunset
review next year. It appears to me that the upcoming sunset
review process will provide the State with the forum it
needs to explore the matters you have raised.

In preparation for that process, | have instructed Mary
Halloran, Director of Policy in my Office of Management and
Budget, to coordinate work on this issue during the interim.
Your letter clearly suggests that the administration needs
to get up to speed on piloting issues nationwide, and
Division of Policy research staff will be most helpful 1in
exploring the potential implications of the direction you
see piloting regulation taking in Alaska.

As part of that work, the Department of Commerce and
Economic Development, Division of Occupational Licensing,
will look closely at other pilot licensing boards, report on
the relationship between those state boards and related
private pilot associations and be prepared to offer
suggestions that address the antitrust concerns that result
from these considerations.

Finally, the Department of Law will review the legal
ramifications of issues such as pilot experience and
training in light of my concerns for the protection of both
our environment and Alaska®"s 1important renewable resources.

We will keep the Board of Marine Pilots apprised of our
progress. I have also asked that these agencies seek the
advice and comment of the state"s piloting and shipping
interests during this process.



Captain W. E. Murphy -2- March 21, 1990

By involving all interested parties, | feel confident that
the administration will be in a good position to focus
legislative attention on those areas of piloting regulation
in Alaska that we believe need public debate and perhaps
significant change.

Thank you for taking the time torturing this matter to my
attention. | share your concern fNr the repercussions of a
poorly trained and inexperienced marine jyriot corps, and you
have my commitment to thorouphly /eviev/this\ matter.

cc: Attorney General Doug Bailv ,
Commissioner Larry Merculieff %
Board of Marine Pilots Members
Mary Halloran
Randall Burns
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Letter from Paul Kirchner, Counsel to the American Pilots Association
to Marilou Madden, Senior Policy Analyst, Alaska Goverr or"s Office,
Division of Policy, May 25,1990
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May 25, 1990

Ms. Mary Lou Madden
Office of the Governor
State of Alaska

P.0. Box AD

Juneau, Alaska 99811
Dear Ms. Madden:

I am General Counsel to the American Pilots®™ Association
(APA). Captain Pat Neely, President of the APA, has been par—
ticipating in the Xth Congress®” of the International Maritime
Pilots Association in Israel for most of this month, he has
asked me to respond to your letter to him of May 2, 1990.

The following information and commentary is addressed to the
questions raised in your letter and 1is organized and presented in
the same order as the questions.

1. Entry Level Requirements.

Alaska®s requirements are noteworthy in that the entry level
requirements and the requirements for obtaining a full state pi—
lot"s license are the same. In other words, there 1is no significant
training required. To my knowledge, no other state grants pilot

licenses without some pre-licensa training program tailored to the

needs and conditions of the particular areas for which licenses
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Ms. Mary Lou Madden
May 25, 1990
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are given. In that respect, 1 believe that Alaska®"s requirements
for obtaining a state pilot license are the lowest and least
stringent of any state®s requirements at the present time.

The existing entry level requirements of Alaska law do not
approximate a pre-license training program. A federal pilot
license 1is not a substitute for a training program. In all other
states, it is either a precondition for admission to a training
program or 1is one of the initial steps in the program. Unlike
the typical state pilot license, a federal pilot license may be
obtained- without any prior training or service as a pilot.

Alaska®"s requirement of 10 docking and undocking jobs under
the supervision of a state pilot is a similarly inadequate alter—
native to a training program. Trainee pilots in other states
make hundreds and, under some programs, thousands of trips with
instructing state pilots before they can receive a full state
license. Not only 1is the 10 required jobs a relatively minimal
number of such jobs, but a simple requirement for a specified
number of jobs or trips lacks any assurance of the educational
content and instructional value of the assignments. Although 1
am confident that a supervising state pilot would take his
instructional duties seriously, such jobs should be part of an

established training program.
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2. Pre-License Training.
A) Need.

A distinguishing feature of the state pilotage system in
this country is that in almost all cases, pilots .'.earn their craft
under the tutelage of master pilots. This is integral to the
status and function of a a state-licensed pilot, w hich is signi-

ficantly different than the status and function of someone with
only a federal pilot license.

State pilots are, and should always be, independent of the
owners, operators and agents o f the ships on which they provide
pilotage services. They serve and protect the interests of the
state, not the shipowner. State pilots must be experts in navi-
gation and in handling the different types and sizes of ships
likely to be encountered. State pilots must know how to handle

themselves on the bridge of a ship, often among crew members whom
they have never met before. Finally, state pilots must have a
detailed familiarity w ith the local waters and the wvarious con -
ditions and factors that affect navigation in the area covered
by their license.
These skills and responsibilities can only be learned

through locality -specific pilot training programs. No matter how
much sea service an individual may have, no matter how many times

an individual may have transited a particular body of water while



ib & ‘jfacAsiejo
M s. Mary Lou Madden

May 25, 1990

Page Four

a member of a ship's crew, and no matter how long an individual
may have had a federal pilot license for that body of water, the
individual shouwuld not be allowed to walk into a licensing office
and be given a state pilot license.

D) Legal A uthority and Policy Considerations.

Your letter suggests that there may be some concern that a
reqguirement for pre-license training may pose illegal or inappro -
priate restraints on entry into the pilotage profession. Such a
concern is unwarranted.

It is well established that, as a legal matter, a state may
lim it the right to pilot vessels subiject to state jurisdiction
to individuals w ho have been licensed by the state. To do so

does not violate either the United States Constitution or the

federal antitrus:t laws. Olsen V. Smith, 195 U.S. 332, 49 L. Ed.
224 (1904). Further, a state has considerable discretion under
its licensing authority in restricting the number of licenses
issued, in establishing training requirements and in selecting
individuals for training — notwithstanding the fact that such
features of pilotage regulation necessatrily restrain entry into
the profession. Kotch, et al. V. Board of River Port Pilot
Commissioners for the Port of New O rleans, et al ., 330 U.s. 552,

91 L.Ed. 1093 (1947); Brechtel, et al. V. Board of Examiners of
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Bar Pilots for the Port o f New O rleans, 230 F.Supp. 18 (E.D. La
1964).

Of course, what a state may legally do and what it should do
are two different matters. Even without considering the latitude
o f state legal authority, however, it is generally accepted that
it is entirely appropriate for a state to set up training or
apprenticeship programs designed to assure, as much as possible,
that only competent, knowledgeable persons are issued pilot
licenses. I am aware of no recent instance in which a state's
pre-license training requirement has been attacked on the
ground that it unfairly restricts entry into the profession

To be sure, there have been complaints on some occasions
that the method of selecting individuals for certain training
programs is unfair or illegal. | do not know of any successful
legal challenges of that sort, however. Indeed, both the Kotch
and Brechtel cases upheld a training and licensing system that,
according to the plaintiffs' allegations, limited pilot licenses
to relatives and other persons acceptable to existing state
pilots

The states regulate entry into their training programs
in a variety of ways Some states have a competitive exam
procedure; some rely on a screening process that is competitive
but does not involve an examination. In many states, the pilots
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have a role, of wvarying degrees, in the selection of trainees;
in other states, pilots are excluded from the selection process.
Al states have certain stated eligibility requirements for
applicants.

There is no one training program or selection process that
the APA endorses as the best or most effective and fair. Each
state's requirements should be based on the particular needs of
that state. I'n general, we would recommend that a training and
licensing program satisfy tw o criteria. F.irst, the program
should not discriminate either for or against any individual or
class on the basis of race or gender. Second, the requirements

of the program shouwuld be concerned solely with achieving the

prir.ary objective of state pilotage regulation, w hich the Court

in Kotch stated, "is to secure for the State and others interested
the safest and most efficiently operated pilotage system obtain -
able." I'n my opinion, it would be a serious mistake for a state

to allow other factors unrelated to that objective to dictate a

training and selection process. For example, | do not believe

that creating employment opportunities or encouraging competition

are appropriate or prudent goals of this aspect of pilocage

regula tion
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C) Legal Status.

Some training programs are set out in detail in the state
pilotage statute. An example would be the Florida training and
license eligibility reguirements, w hich are provided in Fla. Stat.
Ann. §§310.071 - 310.081 (West 1989). I'n other states, the statute
directs the Pilot Commisssion or Board or some other licensing
body to prescribe by regulation training and licensing criteria
See, e.g ., Cal. Harb. & Nav. Code, §1171.5 (West 1990) (San Fran -
cisco Bay pilots). Finally, in some states, the pilot associations
develop the training programs, w hich are then submitted to the
licensing body for approval and adoption as the official training
programs reqguired by the state. New York and Pennsylvania are

examples of such states.

I'n all states, pilots have a role in the training process,
most commonly as instructors on training trips. I'n that cap -
acity, the pilot not only instructs the trainee during the trip
but also records the trip, often w ith comments on the instruc -
tional content of the trip and on the trainee's performance.

I'n administering training programs, pilots and pilot assoc -
iations act as instrumentalities of the state. It must always
be understood that the state issues the license and, by doing so,

certifies that the trainee/applicant has met the training require -

ments and possesses the other necessary gqualifications for the
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license. That understanding is relevant to your question regard -
ing possible liability concerns of pilot associations.
D) Types of Programs.

A pprenticeship or training programs vary considerably from

state to state. There are tw o general models, however.

Most of the East Coast states have lengthy apprenticeship/
deputy pilot programs. Prior sea service or equivalent service
on a tug under a federal licens'e is generally not required for
entry into the apprenticeship program . Service on ships or tugs
w ith or without a license is typically accepted in lieu o f an
otherwise required degree from college or a maritime school,
however, and, in fact, many apprentices have both prior service
and a degree. These apprenticeship programs receive approval
from the Coast Guard s o that time spent in the program may be

accepted in liewu o f licensed service for purposes of qualifying
for a federal pilot license. The programs feature classroom and
shipboard instruction in general shiphandling and navigation and
in local conditions and requirements.

Following completion of the apprenticeship program, w hich
may last between two and s ix years, a trainee becomes a deputy
pilot and is issued a limited state license. The deputy then

is permitted to pilot ships w ithin the size limits and other
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conditions of the license. During this period, the deputy also

makes many trips on larger ships, receiving "hands-on experience

under the supervision of a full licensed pilot. Limits on the
deputy's license are removed on a gradual, step-by-step progres-
sion based on the period of time or the number of such trips.
The deputy pilot period maylast from two to four years at the
end of which the trainee is eligible for a full pilot license.
Most states outside of the East Coast require licensed
service on ships or tugs, and usually a federal pilot license,
for entry into their training programs. As a result, their
training programs are of shorter duration. Because the trainees
entering such programs have experience in shiphandling and
general navigation requirements, much of the curriculum of the
typical East Coast apprenticeship program is not necessary.
Rather, these other programs concentrate on the development of
local knowledge and the pilotage skills required in the particular
area. Generally, there is a purely instructional period of
between s i x months and a year followed by a deputy pilot period
o f hands-on training and Iimi*ted but progressively broader pilot-
age authority. Trainees in these programs are usually referred
to as deputies throughout the process and until they receive a

full pilot license.
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3. Continuing Education

You are correct that the emophasis on continuing education
is a national trend . Although | have heard, as you have, that
California and W ashington may be considering mandatory continuing
education for state-licensed pilots, | am not sufficiently fam
iar with those plans to comment on them.

The Coast Guard has required periodic recertification o f
Radar Observer status for federal pilot licenses for several
years and has recently proposed adding training in Automatic
Radar Plotting Aids (ARPA) to the qualifying courses leading to
certificates of Radar Observer. State pilots, a |l of whom have
federal pilot licenses, must, of course, take those courses and
comply with that contining education requirement. I'n addition
many state pilot associations have had their own continuing
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considerable amount of disagreement within the maritime community

over the value of simwulator courses and shiphandling schools
for continuing education. W ithout taking sides in that dispute,
| believe that it is safe to say that the value is not the same
for all pilots. Some pilotage areas are not covered by any
simulator program. Some may never be because o f the difficulty
o f replicating the conditions of the areas. Some pilotage

tasks are not approximated in any simulator exercise or ship-
handling model.

.The expansion of continuing education for the pilotage
profession is therefore limited by the availability and utility
of instructional programs and exercises. A state that would
want to establish continuing education requirements should first
carefully examine what continuing education is available and
w hat benefits it might provide. It has been my experience that
state pilots have been in the forefront of the maritime industry
in educating themselves in the latest changes in technology and
in pursuing ways to maintain and improve their skills. For
that reason, I would consider the primary benefit of a state -

mandated continuing education program to be to formalize and give
official sanction to what pilots themselves would consider approp-
riate. I would also support such a program if it would facilitate

including the substantial costs of continuing education in the



& C™u<cAnejp

M s. Mary Lou Madden
May 25, 1990
Page Thirteen

occurs or an allegation of incompe
My own personal view is that pilot
sible for disciplining p ot shou
department. The benefit o f hat c
ary body would have acces t the
state government, such as in estig
and legal assistance. Some ilot
not have on hand or readily vaila
to investigate accidents r 3} con
in a meaningful fashion. W here th
too slow, and neither the state no
| hope that this information

The APA intends to follow w ith gre
o f its pilotage system f there
or assistance that Captain Neely 5}
hesitate to ask.

S i

P a
PGK/wmm
cc: Captain Pat J. Neely, Jor.

t

ence 0]

boards

Id be p

r

a

=

r miscondu

or other

art o f a s

nnection is that

ct is

bodies

tate age

respon

esources and capabiliies

tory p

isciplinary

le the

uct d i

ersonne.l and

expertise

sciplinary

t is the case, a

the p

nd my

t inte

s any

| can

cerely

| G . K

techn

bodies simoply

or resou

proceed

ction

ilot is well served

comments a

rest A laska

additional

provide,

irchner

3
=3

r

elpfu

made.

rces

ings

often

S review

information

please

do



CMa<jludL/ & C~"JfcAner’

M s. Mary Lou Madden
May 25, 1990

Page Twelve

the pilotage rate base.

4. Pilot Discipline

I do not know o f any state disciplinary system that would
allow for a more speedy removal of an incompetent pilot than

the power that you describe Alaska has to summarily suspend

a license if it finds a clear and present danger to health or
safety. I'n fact, | do not think any state could have a system
that would be more speedy and s till meet minimal due process
requirements. A danger in a summary suspension procedure such
as the one Alaska and some other states have is that, as a
practical matter, the decision to suspend the license may o ften

be based more on the extent o f damage and loss from the accident
than on an objective review o f the license-holder's conduct.
A quick, summary procedure is more likely to be influenced by
public opinion and political considerations. Speed should not
be the overriding objective in disciplinary actions.

There are, however, certain features of a disciplinary
system that facilitate purposive, fair action that serves the

interests of the state and protects the rights of the accused.

For example, investigative and hearing procedures should be
clearly established and published. The capability to conduct a
disciplinary procedure should be in place before an accident
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STRATEGIC PLANNING

Re: Sunset Pilotage Act
Our File 29.039.48

Dear Brad:

Thank you for taking the time to stop off iIn Ketchikan and visit
with the SEAP Board members and myself on Sunset and overhaul of the
Pilotage Act. Although somewhat disjointed in our enthusiasm to speak
up, | feel the presentation covered all of the basic problems confronting
pilotage in Southeast Alaska from SEAP"s standpoint. The critical
points of discussion are hereinafter summarized as | recall them.

Limitation on Licenses

My personal opinion is that if entry lewel qualifications are in—
creased, this of itself would serve as a limitation upon the number of
licenses 1issued, because not everyone will be willing to make the in—
vestment required to meet the higher standards of entry. (This is
borne out by the number of channel pilots who are dispatched iIn the
summer who evidence no iInterest at all in training up because they
would have to invest iIn winter-time activities iIn Southeast.)

As 1 understand SEAP"s position, however, SEAP would also want
the Pilot Board to have the authority to open and close entry into the
pilotage profession. Thus far, either or both concepts have been poor—
ly received by both the Pilot Board and its advisors, principally upon
grounds related to monopoly and anti-trust. However, as pointed out
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by Paul Kirchner in his letter on behalf of APA, the power and author—
ity of the State to so regulate has never, ever been successfully ques—
tioned iIn the courts of the United States.

Opening and closing license entry into pilotage, of course, is
directed related to economic concerns, and appropriate mechanisms must
be set in place to fairly address those matters.

Training Up

You have raised the question of whether or not the associations
would commit to provide training access in order that increased entry
level requirements could be met. As | pointed out, this question of
itself suggests that SEAP has carried on the practice of withholding
training access, which SEAP denies.

Since 1Its organization iIn December of 1970, and through the 1990
season, SEAP will have dispatched 213 non-member pilots during the
summer tour season. Excluding seasonal repeat dispatch, SEAP will
have dispatched 67 individual non-member pilots during this time frame.

Almost all of these non-member pilots came to SEAP with little more
than entry level qualifications, and without exception, anyone who
wanted to train up was given the opportunity to do so. For the most
part, however, these non-members have been content to skim off the
cream In the summer and very reluctant to come back in the winter and
avail themselves of training up opportunities. SEAP has stated to you
that they would continue this practice companion to an increase in entry
level license requirements and limitations on the number of licenses.
SEAP"s performance to date should constitute assurance that the commit—
ment would be honuicd.

Notwithstanding the above, without some sort of statutory or regu—
latory involvement, training up creates and will continue to create un—
acceptable risks. Training up suggests warranty if the pilot is then
dispatched to a position which requires the experience he has gained iIn
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the training program, and even more so if he is admitted to membership
In the association on that basis. Under an obligatory program, 1 would
assume that the members of the association would be acting In a qua—
si-public capacity on behalf of the State of Alaska and thus not open to
individual warranty claim. In any event, this question needs to be
explored and resolved.

Training up also raises tariff problems. As currently practiced,
the non-member pilot is charged for using SEAP®s dispatch and pooling
services which charge ranges between 25% and 10% of the tariff receipts
generated by the i~ i-member pilot depending upon his license level.
These funds are passed through the income-expense pool and are
shared equally by the member pilots. My contacts with other pilotage
states reveals that such an arrangement is not unusual, save that, in
other states statutory or regulatory provision is made for the practice.
Consideration should therefore be given to such approval.

The tariff question above noted also creates a liability problem.
The income shifting raises a question of whether or not the non-member
pilot 1s "working for" the members. If so, respondeat superior comes
into play. This question should also be put to bed by statutory or
regulatory coverage.

Tariffs

Over the years, the Pilot Board has vacillated over the matter of
tariffs. There 1is current thought within the State administration that
the Board lacks authority to establish tariffs. | disagree and have
engaged in unfruitful communication with one or more attorneys in the
Department of Law on the subject. In addition, although AS 08.62.170
creates a lien in favor of the pilot for the tariff charge, no effective
measure of enforcement is provided. Presumably, the statutory lien is
to supplement the maritime lien which automatically arises. However,
the maritime lien cannot be enforced without seizure of the vessel at
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extreme cost. In times past, we have sought to involve the Attorney
General*s Office with regard to enforcement of the statutory lien without
success.

The Pilot Board should therefore be clearly vested with authority
to set maximum and minimum tariffs, If it does not already have such
authority. In addition, some means of simple enforcement of the stat—
utory lien should be developed.

Penalties

The penalties available for imposition wupon a vessel under
AS 08.62.190 are less than adequate.

Entry Level Licensing

SEAP is In accord with Paul Kirchner®s advice on this subject
given on behalf of APA.

Admission to membership iIn SEAP requires more than Alaska®s
entry level qualifications at all license levels because SEAP believes
Alaska entry level requirements are woefully inadequate, and they do
not choose to associate on a membership level with those who barely
possess licensing qualifications. Historically, pilotage has been based
upon local knowledge and experience. With 40,000 or more miles of
coastline, Alaska 1is simply too large to safely license a pilot for one
area based upon his experience in another area. It would make just as
much sense to give an Alaska license to a British Columbia pilot based
upon British Columbia experience.

The administration must accept the premise that without site spe—
cific experience, even the best all-around pilot is not competent to pilot
into an area he has not been before in a pilotage capacity. From time
to time, representatives of the Department of Law have advised the
Pilot Board that a regulation calling for site specific licensing would be
illegal without "proof" of the need, such proof to consist of lengthy
hearings over the differences between one port and another. I do not
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know of any pilotage state which has approached the question iIn this
manner, and given the historical background of pilotage and the prac—
tices of other states whichhave withstood attack, there 1is no valid
reason for Alaska to do so. As voiced by Captain Collinsand Captain
Elsensohn, they themselves and others like them continually reacquaint
themselves from time to timewith ports or areas they have not regular—
ly transitted by making observer trips even though theyare fully hi—
censed for all of Southeast Alaska.
Pilot Liability

As discussed, some pilotage states have adopted a dual tariff so as
to provide funds adequate to cover liability insurance premium .costs.
If the vessel opts for the lesser tariff, the event is exculpatory of the
pilot as between the vessel, its owners and the pilot, and the pilot iIs
considered to be the servant of the vessel. | have yet to receive a
satisfactory answer from anyone involved with such legislation as to
why the master-servant relationship 1is critical, and lacking such, |
have always viewed the creation of such a relationship as a fiction. If
the stated relationship enables the vessel to include the pilot as an
assured on the vessel®s insurance policy, there iIs a better way to make
provision for that. | have asked APA to consider giving some guidance
in this area. At present, the only protection the members of SEAP
have is the exculpatory clause on the pilotage ticket. However, the
extent to which it is effective as to contentis lost with regard to
non-English speaking foreign masters.

Pilot Performance

You have expressed interest in developing some sort of plan which
would provide for a check on pilot performance. As discussed, SEAP
does not believe any such effort would work 1if 1t depended upon par—
ticipation by the vessel masters. Experience over the years has shown
that the masters will not involve themselves in evaluating a pilot's
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performance. SEAP sometimes will selectively dispatch around a
master®s concern, much to my dismay, because the master will not
produce anything in writing to conform his concern. To my knowledge,
the Pilot Board has experienced similar problems. If there is to be a
watchdog program of any sort, it must revolve around random observer
check rides by a fully licensed pilot. Even then, | personally question
either or both the effectiveness and the need for such a program. The
best watchdog of all iIs the membership of any particular association
whose own survival and success depends upon weeding out the
incompetents or training them up to the required lewel. Here, again,
stiffer entry level license requirements will go a long way toward
elimination of any need for such a program.

Associations

The question of whether or not membership in a pilot association
should be voluntary or mandatory was touched upon. As you are aware
from the materials you have under review, some associations are a crea—
ture of thv; legislature, some are a creature of a particular pilot board,
some are voluntary but "recognized", and others, as in Alaska, are
voluntary and "unrecognized".

There is little question but that many of the legal problems which
have confronted SEAP over the years would not have arisen but for the
fact that 1t is a voluntary "unrecognized" association. At this point iIn
time, however, | am ambivalent over resolution of the question raised.
I personally have a natural reluctance to have SEAP move away from
what has existed for twenty years if the desired-goals can be achieved
by other means. As matters progress, | may be able to come up with
something 1 can advance to my clients.

Legal Environment

You have asked for a summary of the type of legal claims which

have confronted SEAP over the years. The following listing
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encompasses most of these claims:
1. Assertions that because SEAP permits use of its dispatch and

income-expense pooling service by non-members, the rion-member pilot
is entitled to membership and if he 1is denied membership, then an—
ti-trust or monopoly violations have occurred.

2. Assertions that SEAP as an association has a responsibility to
arrange for and direct its membership to permit observer trips for
license upgrade purposes by non-members.

3. Anti-trust claims that SEAP has no right to drop a
non-member from dispatch contract for navigational error, failure to
report for assignment, or other causes.

4. Claims that SEAP cannot lawfully limit its membership and t
do so constitutes some sort of anti-trust and monopolistic act.

5. Claims that income shifting as is practiced in most pilot-asso—
ciations is unlawful. Currently, income shifting within SEAP occurs
only as to non-member pilots as above noted, and year-round expenses
are paid out of a summer income pool as an alternative to income shift—
ing.

6. Claims that because SEAP accepted a non-member for dis—
patch, the Association and the entire membership warranted his quali—
fications and can be held liable for his negligence.

7. Claims that it is illegal for SEAP to "selectively” dispatch by
matching experience with the call for pilotage even though licensing may
be equal.

Admiralty Attorney

You have asked whether or not it would be helpful to the cause of
better regulation and understanding of marine pilotage for the Depart—
ment of Law to assign an admiralty attorney to advise the Pilot Board.
My answer was and is "Mo." The law of marine pilotage, although of
admiralty derivation, is not the common weal of admiralty. In 1952,
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when 1 was admitted to the practice of law, | was admitted as a "proc—
tor in admiralty”. From the very start, 1 actually practiced admiralty
lav and was paid a proctor’s fee by the Admiralty Court for every
admiralty appearance. However, in 1970, when 1 organized SEAP, and
later on SWAPA, my admiralty experience was not particularly helpful to
me as counsel for a pilots association. Any competent attorney in the
Department of Law who will take the time to fully familiarize himself
with and accept the law of pilotage will fill the bill. My problems with
those assigned to the Pilot Board over the years have arisen from their
complete lack of knowledge in the pilotage area— not from their general
lack of competency.
What the State Can Do

As stated at the meeting, | believe 1t to be essential that the
Administration accept marine pilotage for what it is and has been recog—
nized as being since the formation of the United States. Congress has
seen fit to leave the regulation of pilotage to the individual states,
principally because the marine pilotage needs of the several states are
different one to the other and because marine pilotage is a site-specific
profession. The State must also realize that competition is not the goal
of marine pilot regulation and that, to the extent monopoly promotes the
goals of marine pilotage (e.g., safety and a reasonable return for pro—
fessional effort expended), such should be recognized and accepted as
legal and appropriate. Without acceptance of these predicates, there
isn"t much the State can do to achieve any measure of betterment in the
pilotage world. Once these predicates have been accepted, sound stat—
utory and regulatory controls will easily follov to the benefit of all
concerned.

Miscel laneous

During the course of our discussions, |1 referenced you to the

LaMoureaux case which creates difficulty with regard to dispatch and
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training up of lesser qualified pilots. The citation for that is
LaMoureaux v. Totem Ocean Trailer Express, 651 P.2d 839 (Alaska
1982).

You have asked how SEAP views the advice of Paul Kirchner on
behalf of the American Pilot Association to the OMB. Both myself and
my clients are iIn full accord with the points he makes and are extreme—
ly pleased to have these shortcomings pointed out by someone remote
from the A"aska pilotage scene.

Sincerely,

Z1EGLER, CLOUDY, KING S PETERSON

cc: Paul G. Kirchner, Esq.
Kurrus & Kirchner, P. C.
1055 Thomas Jefferson Street, N. W.
Washington, D. C. 20007

James D. Gilmore, Esg.
Gilmore S Feldman

310 K Street, Suite 308
Anchorage, Alaska 99501
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Mr. CcC.L. Cloudy
Ziegler, Cloudy, King &
Peterson
301 Bawden Street
Ketchikan, Alaska 99901
Dear Mr. Cloudy:
Thank you for your recent letter and materials concerning
the State of A laska's review of its pilotage laws.
You have suggested that the APA might be able to offer some
input on the matter o f liability lim itation in general and the
dual tariff system and master-servant relationship issues in
particular. | am not sure that the APA has a formal position on
those subijects, but | am happy to provide my own views and
research, as follows.
PILOT LIABILITY LIMITATION GENERALLY
According to our information and research, five states
(W ashington, Oregon, Louisiana, Texas and South Carolina) have
adopted some form of limited liability/exculpatory provisions in
their pilotage statutes. Copies o f these statutory provisions are
enclosed. Pilots in other states claim similar protection through
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pilot commission regulations, tariff provisions or contract
language in pilotage tickets or source forms. The enforceability
of such non-statutory liability limiting mechanisms is guestion -
able. See, e.g. Gulf Towing Co. Inc. V. Steam Tanker Amoco New
Y ork, 648 F. 2d 242 (5th Cir. 1981); Getty Refining and M anufac-
turing Co. V. Puerto Rico Ports Authority, 531 F. Supp. 396
(D.P.R. 1982). It is generally agreed that an enforceable lim i-
tation of pilot liability and corresponding vessel owner respon -
sibility for third party claims requires either specific statutory
direction or circumstances or practices that would indicate a
knowing and voluntary acceptance by the vessel owner in a non -
compulsory pilotage setting, United States V. SS President Van

B uren, 490 F. 2d 504 (9th Cir. 1973).

The trend is definitely in favor of liability limitation for
pilots. I'n addition to the five states that already have it,
several others are considering it. I would expect that three or
four more states will adopt limited liability provisions w ithin

the next three years.

Although a detailed discussion of the arguments in support

of limiting pilot liability is beyond the scope o f this letter,

| should mention some of the reasons w hy the trend has developed

over the last few years. I'n the past, pilots were rarely sued.

As self-employed, independent contractors, they were thought to
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be judgment proof. Although a potential damage award against an
individual pilot is s till of dubious value today, pilots are
nevertheless being named in suits with increasing frequency, often

w here recovery from the pilot is clearly not the objective o f the
plaintiff. It is virtually "automatic now that in any marine aceci-
dent, if a pilot was aboard, he w il be a named defendant in one
or more lawsuits. Usually, the legal fees alone are beyond the
limited resources of the pilot. As a result, pilots today confront
the reality that every time they board a vessel, they face the
prospect of financial ruin, regardless o f how well they perform
their services. That situation does not promote better, safer
pilotage or provide any other benefit to a state or its citizens.

I'n every place where a pilot liability limitation statute
has been adopted, the shipping industry has supported it V essel
owners and operators have made the judgment that it is in their
economic interest to have liability shifted from the pilot to the
vessel and its owner and operator. Standard marine hull and P&I
insurance policies have always covered loss or damage due to pilot
negligence. Assuming that pilotage rates would have to reflect
either the cost of meaningful “liability insurance for the pilot
(such insurance, in fact, is not available) or the financial risks
to the pilot of the uninsured liability, it is economically inef-
ficient for a vessel to pay such rates w hen its own insurance
already provides coverage at little or no additional cost.
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DIFFERENT FORMS OF LIABILITY LIMITATION

Limited liability statutes take several forms. The first

state to adopt limited liability was Oregon. I'n 1959, that state
enacted the dual rate system that you describe. At the current
tim e, it is the only state w ith that type system, w hich offers
the vessel the option o f tw o rates. The highertr rate would include
the cost to the pilot of obtaining reasonable trip insurance cov -
ering the pilot's potential liability for that pilotage assignment.
Alternatively, a vessel may elect a lower rate. I'n return for the
lower rate, the vessel agrees not to assert any personal liability
against the pilot or pilot association and to defend, indemnify
and hold harmless the pilot and his association from third party
claims. Additionally, each pilot must obtain a surety bond in
the amount of $250, w hich amount is the exclusive, total lim it of
a pilot's liability to third parties unless the act or omission

w as in connection with the pilotage of a vessel electing to pay
the higher rate. Or. Rev. Stat. §8§776.510.540 (1989).

I'n 1981, the State of W ashington adopted a dual rate system
virtually identical to that of Oregon. That statute was replaced
in 1986, however, by a simple statement that a pilot's liability
for damages or loss occasioned by the pilot's errors, omissions,

fault, etc . in the performance of pilotage services, woill not
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exceed $5,000 except in the case of willful misconduct or gross
negligence. The W ashington statute also declares, as does the
Oregon statute, that the vessel and its owner and operator are
liable to third parties for the pilot's negligence. W ash. Rev.

Code §88.16.118 (1989 Pocket Part).

I'n 1988, South Carolina adopted a statute virtually identical

to W ashington's. S.C. Code Ann. §8§54-15-350, -360 (Law. Co-0p.
1989 Pocket Part). A similar, simple lim it on liability w as en -
acted for pilots in Houston (Harris County), Texas in 1987, al -
ethough the lim it there is $1,000. Tex. Stat. Ann. art. 8280a
(Vernon Pamphlet, 1990). I'n 1989, identical limitations were
provided for pilots in Galveston, Freeport (Brazoria County), and
the Sabine River (Jefferson and Orange Counties), _id, arts. 8280hb -
82804d. The Texas statutes differ from those of South Carolina,
W ashington and Oregon in that they do not contain the declaration
of a master-servant relationship, w hich you have mentioned and
w hich is discussed below. They do, however, state that the
vessel and its owner and operator are liable to third par.ti'es for
a pilot's negligence.

Louisiana has taken a somewhat different approach. Pilots
operating between Pilottown and New O rleans on the M ississipi
River (the Crescent River Pilots) are covered by a provision added

to their pilotage statute in 1986 stating that any person seeking



to hold a pilot liable for damages or loss occasioned by

the pilot's error, omission, fault or neglect must prove by clear
and convincing evidence that the damages arose from the pilot's

gross negligence or willful misconduct. Rev. Stat Ann. §34:1011
(1990 Pocket Part). This standard of care/liability exclusion

w as extended to the other two groups of pilots operating on the

M ississippi River in 1988. _ld 8§88 34:966 (Associated Branch [Bar]
Pilots), 34:1005 (New O rleans - Baton Rouge Pilots).

ANALYSIS OF'THE DIFFERENT FORMS OF LIABILITY LIMITATION

Although | understand that you have been discussing the dual-
rate system w ith the Alaska 0M B, it is my opinion that the W ashing-
ton, South Carolina, and Texas model may be the preferable limita -
tion of liability mechanism. To me, the Oregon statute has trou -
bling features that are the product of the legal uncertainties
attendant to that “"first generation?"” experiment in liability lim ita-
tion and o f the unique circumstances surrounding its adoption and
subsequent revisions.

The dual rate system created in the statute is somewhat illu -
sory. It was designed to impart at least the appearance o f consid -
deration and bargaining to the "agreement?" required in the statute
by which a vessel and its owner and operator assumes the risks of

the pilot's negligence. The unstated belief was that, in fact, no



vessel would elect the highertr rate. It is my wunderstanding that
the pilots have contracted w ith an insurer who will offer trip
insurance but that such trip insurance has only been purchased in
a handful o f instances over the years involving vessels (primarily

drydocks) that do not regularly engage in shipping activities and
that do not have their own P&I insurance. Those vessels purchased
the trip insurance as an alternative to their own P&I policy. They
paid a very high premium that was acceptable only because it was
the only insurance carried. That was not the circumstance envi-

sioned by the statute

The Oregon statute also has a number of declarations, charac-

erizations and certain repeated phrases designed to bolster the

-

sense that the vessel's waiver of claims against the pilot and its
indemnification of the pilot are either freely assumed or are
derived from the employment of the pilot rather than from the
statutory mandate. | question the need for these items and am
concerned that they may have unwanted consequences in other, non -
liability areas. The master-servant predicate that you have men -
tioned is one example. Another would be the statement that “the
services of any individual pilot...have been voluntarily accepted
and are voluntarily rendered pursuant to the election authorized
by ORS 776 .510." Although a similar statement in a municipal
tariff w as found by the court in United States V. President Van



Buren, supra, to be a significant factor supporting the enforce -
ability o f immunity provisions in the tariff, I am not sure, as
discussed below, that such language is necessary for the validity

of a statutory provision.

Additionally, the statute reflects the view that noncompulsory
pilotage is also essential to the enforceability of the dual rate
system . When the Oregon statute was first enacted in 1959, the
state did not have a compulsory pilotage law. I'n 1973, however,
the state adopted a compulsory pilotage requirement. A number of
observers, including the late Alex Parks, the author of the 1959
statute as well as the treatise, The Law of Tug, Tow, and Pilotage,
felt that the switch to compulsory pilotage eviscerated the theory
of voluntary election on which the dual rate system depended.
Parks discussed this subiject in the 1982 edition of his treatise,
pages 1035-1039 (copy enclosed). | should caution that Parks'
views expressed there were naturally affected by his authorship
o f the 1959 legislation, a fact not disclosed in the treatise.

lronically, by 1982 Parks had taken the position that a mone-
tary lim it on pilot liability, without the dual rate mechanism,
could survive legal challenges, even in a compulsory pilotage set-
ting, s 0 long as it was presented as deriving from a state's au -

thority to maintain reasonable pilotage fees. He suggested a $250
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lim it with the requirement, that each pilot post a bond in that,

amount.

The uncertainties resulting from the 1973 compulsory pilotage
reqguirement were addressed in 1983 amendments to the Oregon
statute. At the urging of the Columbia River Pilots, the comopul-
sory pilotage provision w as replaced by one that allows a ship to
decline to take a state pilot upon payment of 31/4 of the otherwise
applicable pilotage fee. At the urging o f the Columbia River Bar
Pilots, however, the $250 liability limit/bond requirement suggested
by Parks w as also adopted. W hatever the relative merits of a dual
rate system versus a simple liability lim it may be, the presence
of both in the same statute would.seem to present additional quest-
tions and concerns.

It is not clear to me that non-comopulsory pilotage is essen -
tial to the validity o f a dual rate system . I f it is, that would
be an important factor favoring a liability lim it instead. The
prevailing vView today is that a "take or pay" pilotage requirement,
such as that presently used in Oregon and a few other states, is
no longer an acceptable substitute for a clear, affirmative
pilotage reqguirement. This is a subiject to which the APA and
this firm have devoted substantial attention in the past year.

It cannot be adequately covered in this letter. | shouwuld mention,
however, that the Coast Guard has expressed the belief that “"take
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injured party"'s right to recover for damages from some source is
not jeopardized, the placement of liability can be treated as
essentially an economic matter. Shiftiny liability from one party
to another occurs frequently w hether by law or by private contract.

For example, a standard ship repair contract will require the vessel
owner to waive consequential and incidental damages arising out of
faulty workmanship and to indemnify the shipyard against third

party claims arising out of the yard"'s performance o f the repair

work, even claims involving negligence by the yard. T his.is
acceptable to a vessel owner, in most cases, because it is much
cheaper to have the vessel's insurance cover those claims. As
w ith a pilotage assignment, the potential damages and the resulting
cost of insuring against the damages would far outweigh the value
o f the repair job if the yard were to assume liability for its
negligence.

| believe that it is a legitimate exercise of state power to
lim it a pilot's liability. It is a rational feature o f a comprehen-

sive system designed to assure that an adequate number of well-

trained pilots are available to handle a |l vessels moving in the
state's waters and that pilotage rates are maintained at reasonable
levels.

A statutory lim itation should have the following features,

each of which can be found in one or more o f the existing statutes:
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statute was applied in the well-known HALCOUSSI case, Olympia
Sauna Compania S.A. v United States, 604 F Supp. 1297 (D. Or.
1984). To my knowledge, the validity of the liability exclusion
in that statute W as not challenged, however, | have also been
told that the Louisiana (Crescent River) standard of care statute
w as determined by a court to be procedural rather than substantive
and was applied to an accident that occured prior to the enactment

o f the statute

W hile there is no case that can be cited as directly upholding
the enforceability of a liability limiting statute, | do think
that the trend in adopting such statutes can be seen as reflecting
a growing level of comfort in the legal and policy justifications
for limiting pilot liability. Until such time as the courts give
specific, contrary direction, this trend should continue.

M aster/Servant Relationship and Liability Limitation
A declaration of a pilot's status as the servant of a ves-
s el and of its owner and operator is not common to all statutory
liability limitation ichemes. The Texas statutes, for example, do
not contain any such declaration, although they do state that a
vessel its owner and operator are liable for the acts of a pilot.
lronically, one state, California, has such a declaration but does
not have liability limitation. CcCal. Harb. & Nav. Code §1134 (W est
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1990 Cum. Pocket part).

| have never seen an explanation of why the master/servant

declaration is in those statutes that have it. It is my belief,
however, that they all, including the one in the California stat-
ute, can be traced back to the original 1959 Oregon dual rate stat-
ute. My impression is that it was considered as another feature
contributing to the enforceability o f the liability limitation

| would guess that Alex Parks took it from the standard “"pilotage
clause?™” in towing contracts. These clauses are used to apply the

borrowed servant doctrine to the provision by a towing company of

a docking pilot for a vessel. They typically state that when a
docking pilot boards the vessel, he is the servant of the vessel
and its owner and that the towing company w ill not be responsible
for his actions. I'n contrast to liabililty exclusion/limitation
clauses in pilotage tickets, "pilotage clauses"” in towing contracts
have been repeatedly upheld in court. Sun O il Co. V. Dalzell, 287
Uu.s. 291 (1932); see also, Parks, Law of Tug, Tow and Pilotage,

1057-1065.

W hatever the reason for including the master-servant pro -
vision in the Oregon statute, | believe that the other states
simply copied it without a great deal of thought.

I'n the case o f the 1959 Oregon statute, the master-servant

provision did not make a change in law. As you know, the
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traditional maritime principle is that in a non-comopulsory pilotage
setting, the ship is liable In rem and the shipowner is liable in
personem.for the negligence o f a pilot. The theory is that the
pilot in those cases is a voluntarily hired employee o f the vessel
and its owner or operator, and, under the rule of respondeat
superior, the owner or operator is responsible for damages caused
by the pilot's negligence just as much as they would be for any

member of the crew . See, e.g . Homer Ramsdell Trans Co. v . Compagnie
Generale Transatlantique, 128 Uu.s. 406, (1901); California V.
Norfolk, 435 F. Supp 1039 (N .D. Cal. 1978). Since Oregon had a
non-compulsory pilotage system in 1958, the statutory recitation
that the pilot is the servant o f the vessel and its owner and
operator would have merely codified existing maritime law.

I'n the case of compulsory pilotage, the pilot is deemed an
independent contractor. There is no master-servant relationship
between the vessel owner and operator, on the one hand, and the
pilot, on the other. As a consequence, the vessel owner or oper-
ator is not personally liable for damage caused by the pilot's
negligence. People of California V. ltalian M otorship I lice, 534 F.
2d 836 (9th Cir. 1976); M atteria V. Commercial Cable Co., 137 F.
Supp. 472 (S.D.N .Y . 1956); New York Dock Co. V. New York and
Cuba Mail S.S. Co ., 1931 A.M.C. 1349, a ff'd. 1932 A.M.C. 1984

(N .Y . Sup. cCt.) I'n compulsory pilotage, the vessel, however, is
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liable _in rem for damages caused by the negligence of the pilot.
The China V. W alsh/ 74 Uu.s. (7 W all.) 53,19 L. Ed. 67
(1868). The Barnstable. 181 U.S. 464 (1900).

W ashington, California (San Francisco Bay only), South Caro-
lina, and Louisiana a |l have compulsory pilotage. As a conse-
gquence, it would appear that the master-servant declarations in
their statutes make a substantive change of law. | have expressed
previously,, however, my own opinion that a statement extending

iability for a pilot's negligence to a vessel and its owner and

(=]

perator is a desirable and perhaps necessary feature of a system
for limiting a pilot's liability. A substantive change of law
to accomplish that would therefore be required by statute in

compulsory pilotage states

It seems to me that such a statutory change need not be in
the form of a declaration o f a master-servant relationship. A

irect statement of vessel owner and operator liability without

[=%

the master-servant language, such as that found in the Texas

12

tatutes, should be sufficient. There are some wunfortunate,
non-legal consequences to declaring a pilot to be a servant of the

essel and its owner and operator. W herever possible, both the

<

state and the pilots should be careful to promote the importance
of the state pilot's independence of the vessel and its owner.

When a state pilot boards a vessel, his primary obligation is to
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protect the state, its citizens and its environment. Any unneces-

sary diminution of the state pilot's status should be avoided.

Federal Legislation A ffecting V essel Owner/Operator
Liability for Pilot N egligence

An issue that has not yet been considered in any depth, to
my knowledge, is the effect that the federal o il spill liability
and prevention legislation may have on liability for pilot neg-
ligence. That legislation woill soon be completed. It will provide
that a vessel owner and operator, and perhaps the owner of the
cargo, will be liable, up to the limits s et in the bill, for
damages from o il spills caused by the vessel owner or operator,
its employees, agents, and others in a "contractual relationship,
existing directly or indirectly, with the [vessel owner or oper-
ator] ." Although the guestion has not been addressed during con -
sideration of the bills in Congress, I would assume that a pilot,
compulsory or non-comopulsory, would be treated as a party in a
contractual relationship w ith the vessel owner or operator.

I f that will indeed be the case, the effect of the federal
legislation would be to assure a deep pocket for ol spill
damages caused by the acts o f a pilot. As a consequence, there
should be even less hesitancy over excluding or limiting a pilot's

liability. Retaining pilot liability would provide no benefit to
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the public in terms o f preserving useful sources for compensation.
Once vessel owners are made responsible for a pilot's acts by
this legislation, | am sure that they would much rather have
restrained pilotage fees than pay highertr fees required to cover a
pilot's potential liability

| hope that this information

and these views are helpful.

Paul G . Kirchner

Enclosures

PGK/aes
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SB 218

SENATE TRANSPORTATION COMMITTEE
2

N
MAY

, 1991

PROPOSED CHANGES

DELETE: “certain water o f

and adjacent to

INSERT: “"the inland and

coastal waters o f"

(Same as amendment number

DELETE: “tariffs™”

INSERT: "rates for basic
services"

DELETE: "independently of
shipping industry™"

INSERT: "as independent

REWRITE IN ENTIRETY AS

on

pilotage

th

e

FOLLOWS:

" (5) properly run pilot
can provide important services
marine pilots and can

behalf of
f

urther the policy of

lives and property and the
environment in the waters
state "

0o

protecting

contractors

n

marine

o f

th

e

organizations

COMMENTS

This substitute language offers

definition of waters

The

a clearer

requiring pilotage. existing

language implies pilotage

requirements for offshore areas.

Same as amendment number one.

Reference to establish authority
of the Board to establish tariffs
at this point should be under
powers and duties of the Board.
As long as the pilots have the
proper license for the geographic
area in w hich a ship is

operating, there is no reason why

they should not be able to be
employed directly by the
shipping industry. The issue
is one o f qgualifications, not
employer. Provided the Board

acts correctly, only qualified
people will get licenses.

This language better reflects the
responsibility of the marine
pilot organizations to the state
and shipping industry.
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SEC.

LINES

25

PROPOSED CHANGES

DELETE: “all water

by this chapter

INSERT: “"the inland
waters of the state™"
DELETE: “the criteri
pilotage tariffs are
INSERT: "maximum rat
pilotage services?"

DELETE: "pilotage ta

region

INSERT: "rates to be
pilots for basic pilo
w ithin each pilotage

[WATERS]

covered

and coastal

a by

w hich

established?"

es for

riffs

basic

for each

charged by

tage

region

services

and

COMMENTS

Same as amendment number one.

By requiring vessels to use

pilots, the State has a duty to
insure that pilots do not wuse
this power to exact excessive

rates for services. Therefore,

it is incumbent upon the State

to make sure that rates for

pilotage services do not exceed

maximum level authorized by

the Board. Below that maximum,

pilots and vessel owners should
be able to negotiate rates
based upon a multitude of
factors such as, for example,
guarant ;eing a minimum number
of engagements. To prohibit
pilots and vessel owners from
negotiating lower rates is

really an attempt to protect
pilots from competing with each
other. That is not a proper

matter for the State to involve

itself in. This amendment also
makes it clear that it is the
pilots and applicants for pilot

licenses w ho pay for training

and licensing fees.

Same as amendment number seven.
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Nine 3 5
Ten

Eleven 3
Twelve 3

Thirteen

LINES

17

20

27

27

27-28

PROPOSED CHANGES

charges to be paid for by persons

licensed or applying
under this

licensing and other

DELETE: "pilot organizations

INSERT: "pilots

chapter

DELETE: "water

this chapter

licensed

[WATERS]

for licenses

chapter for training,

purposesl

under this

covered by

INSERT: "inland and coastal waters
of the state™"

INSERT AT END OF SENTENCE: "and by
pilots licensed under this chapter?™

INSERT NEW CLAUSE (4):

" f4) establish stand

ards by which a

marine pilot may receive licensing
and endorsements to pilot vessels in
more than one pilotage region . "

INSERT NEW SUBSECTION (c):

ll(C) For purposes of this chapter,
the term “"basic pilotage services"
is intended to refer to the conduct

o f a vessel over or

waterway or into or

w ithin a specific

out of a specific

COMMENTS

We have no problem w ith pilot
organizations. We do object to
the State granting certain

organizations special status.

All this will do is inhibit the
right of free association by
discouraging pilots from

joining any organization other

than recognized ones.

Same as amendment number one.

Same as amendment number nine.

This is compromise language
designed to deal with the
regionalization concept.
Instead o f limiting a pilot
to one region, it would allow

licenses for multiple regions,
specify the waterways and ports

for which the license is valid.

The intent of this change is to
limit the rate setting authority
of the Board to matters directly
related to movement of the

vessel. All other charges would
between

be left to negotiation

the pilots and vessel owners.
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DELETE:
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CHANGES

an active

a

Line 9
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to pilot vessels in more
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authorized to pilot vess

n the persons compliance

training and other

guirements

a |l of (8) on Lines

10 and 11.

INSERT:
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the maxim

services

DELETE:
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INSERT:

waters of

DELETE:

"charges, collects o]
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um rate for past
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certain water o f or

to

“"inland and coastal

the state

“"direction and

established

r

o f

control™"

an

Qualifi-
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pilotage

board?"

COMMENTS

This language

interest.

Same as

Same as

Same as

This language

relationship
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INSERT: "conductl
INSERT AT END OF SENTENCE: "or when
the pilot's error, omission, fault

or neglect would entitle the board to
impose disciplinary action against

the pilot under AS 08062.050(3)(2).

(3), (4) or (5).,."

DELETE: "or organization of pilots
that relate, directly or indirectly "
INSERT: "that relate directly™”
DELETE: “or organization of pilots™

COMMENTS

pilot. The master is ultimately
liable for any movement or
control o f his vessel.

It is correct that a marine pilot
organization showuld not be liable
for errors or omissions of its
individual members occurring in
the performance of pilotage
services. I f the organization
itsellf acts improperly, it
should be held to the same
standard as any other private
business. For example: an
organization should be held
liable if it breaches a
contract w ith another party
whether or not that breach was
w ilful. Furthermore, if the
organization itself acts
negligently, the organization
should be held accountable
whether or not that negligence
constitutes gross negligence.
Al this change does is m ke
sure that pilot organizations,
w hen acting as organizations,
are held to the same level of
accountability as any person in
business is held to .

Same as number nineteen.

Same as number nineteen.
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FINANCE DIVISION
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THE LEGISLATURE |
! JUNEAU, ALASKA 99811
BUOBET AND AUDIT COMMITTEE  / PHONE: 1907)465-3795

September 24, 1390
The Honorable Jane Angvik
Commissioner
Department of Commerce and
Economic Development
B o x D
Juneau, A K 99811-0800
Dear Commissioner Angvik:
RE: Interim Letter No. 1
Board of Marine Pilots
It is the policy of the Division o f Legislative Finance to inform

the Board of any significant findings noted during the course o f
our review . We would appreciate receiving a written response
from you to help us evaluate the findings and recommendations

presented below.

Since the review has not yet been completed, information included
in this letter should be considered confidential. A preliminary
report which may or may not contain these findings will later be

sent to you for your comments.

I'n order to facilitate the comwpletion o f the review, please
furnish this Division with your w ritten reply w ithin 10 working
days after the receipt of this letter.

Recommendation No. 1

The Division of Occupational Licensing should review the role o f
pilot associations in the training and regulation o f pilots and

recommend statutory or regulatory clarification as necessary.

Pilot associations have performed a valuable role in training and
upgrading the skills o f their members. A ssociations provide for
familiarization w ith new piloting areas and certify that members
have made the appropriate dockings and undockings for adding
endorsements to pilots’ licenses. They also, however, lim it
membership and dispatch only their own members. Recently there
have been a number o f suits filed against the associations
alleging restraint o f trade and violations of anti-trust stat-
utes. The associations are not currently regulated by Occupa-

tional Licensing.



W hile the basic purpose o f the associations, i.e ., to dispatch
pilots, w ill doubtless remain, they may w e ll be reluctant to
assist in training or any other area of pilotage w hich might
extend their liability

It would appear that a more direct and specific role for the
stare in training and examining pilots may be necessary and
appropriate. Statutory or regulatory changes may be reqguired,
perhaps w ith a knowledgeable state employee dedicated to these
tasks.

The Division o f M anagement, O ffice o f the Governor is preparing
an in-depth study of marine piloting The study may serve as the
basis for legislative changes.

I f you have any qguestions regarding this letter please contact me
at 465-3795.

Mike Greany, Director

Legislative

Finance Division
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WALTER /. HICKEL, GOVERNOR

DEPARTMENT OF COMMERCE & P C. BOX D

ECONOM |C DEVELOPM ENT JUNEAU, ALASKA 99811-0800

PHONE: (907) 465-2500

OFFICE OF THE COMMISSIONER

December 3, 1990

Mr. Randy S. Welker

Legislative Auditor

Audit Division

Legislative Budget &
Audit Committee

P.O. Box W

Juneau, AK 99811-3300

Dear Mr. Welker:

This letter is in response to the preliminary "sunset" audit findings of
the Audit Division (hereinafter "audit") regarding the Board of Marine
Pilots (hereinafter "board"). Your review of the board"s performance has
resulted in the recommendation to the Department of Commerce and Economic
Development (hereinafter '"department'™) that the extensive report on the
marine pilotage industry prepared by the Governor®s Division of Policy
provides a "framework for legislative review of the Marine Pilotage

Act." We concur in this recommendation.

As you know, 1in preparing a draft response to a letter to Governor Cowper
from former board chair Captain Ed Murphy, the Division of Occupational
Licensing last spring urged Governor Cowper to ask his Office of
Management and Budget, Division of Policy (hereinafter "policy"), to
undertake a comprehensive review of the state of marine pilotage Iin
Alaska. The Governor agreed to this proposal and policy staff Brad
Pierce and Mary Lou Madden have been significantly involved in a thorough
review of marine pilotage issues since May of this year. The Department
of Commerce and Economic Development is very much aware of growing con-
cern for both the piloting profession and the ability of the board to
deal effectively with increasingly complex piloting issues.

Policy staff have prepared a detailed, thorough report that addresses a
variety of relevant marine pilotage issues. Accompanying the report is
draft legislation to correct the problems identified by the administra-
tion and others intimately involved in the pilotage industry. The board
recently held a meeting to review the recommendations contained in the
report, and in mid-December is holding a special one-day meeting to
thoroughly review the proposed legislation.

R



Mr. Randy S. Welker -2 - December 3, 1990

The department believes that the findings and recommendations of the
Governor®s Division of Policy would be an effective guide to the divi-
sion, the board, the Legislature, and the pilotage industry during the
seventeenth Legislature®s hearings on continuation of the Board of Marine

Pilots, as those entities focus on the many complex matters facing the
marine piloting profession iIn Alaska.

Sincerely,

Jtme Angvik
Commissioner

JA/RPB/bkt3209c
120390b

cc: Randall P. Burns, Director
Division of Occupational Licensing

All Members
Board of Marine Pilots



PROPOSED LEGISLATION
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BOARD OF MARINE PILOTS
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DRAFT
"An Act relating to Marine Pilots ...

* Section 1. AS 08.62 is amended by adding a

section to read:

Sec. 08.62.005. INTENT. (a) The legisl
declares that it is the policy of the State of Alas
prevent the loss of lives and property, and to prot

new
ature
k a to

ect the

marine environment of the state by requiring compulsory

pilotage in certain waters in, around, and adjacent to the
State of Alaska. The legislature finds that in order to
assure the protection of lives and property and the marine
environment of the state, licensed marine pilots having
extensive local knowledge are required to pilot certain
vessels in certain waters in, around, and adjacent to the
Sl.ate of Alaska. The legislature also finds that to carry
out this policy, it is necessary to give the Board of Marine
Pilots broad statutory authority, including the authority to
establish pilotage regions and tariffs and the authority to
establish criteria for the training and licensing of marine
pilots

(b) The legislature recognizes that marine pilots
operating independently of the shipping industry have
provided and will continue to provide essential services to
the people of the State of Alaska. M arine pilots further
the public interest by providing safe pilotage in the
pilotage waters of the State of Alaska. It is the intention
of the legislature that the board w ork with marine-pi lots to
ensure that safe pilotage is maintained in the State of
A laska.

(c) The legislature also recognizes that in the
past pilot organizations have provided, and in the future
will continue to provide important services on behalf of
marine pilots. By doing so, these pilot organizations have
furthered the policy o f protecting lives and property and
the marine environment in the pilotage waters o f the State
of Alaska. It is the intention of the legislature that the
board work with pilot organizations in a cooperative effort
to enhance that policy.

* Sec. 2. AS 08.62.010 is repealed and reenacted to
read

Sec. 08.62.010. CREATION AND MEMBERSHIP OF nOARD.
There is created the Board of M arine Pilots. The board
shall consist of one state licensed marine pilot from each
pilotage region w ho is actively engaged in, and for at lenst
the past 5 years was actively engaged in, piloting vessels
subject to this chapter, each being from a different

pilotage region, and two public members from different



pilotage regions who qualify under AS 08.01.025. All

members o f the board must be residents o f the state.

* Sec. 3. AS 08.62.020 is repealed and reenacted to
read:
Sec. 08.62.020. APPOINTMENT AND TERM OF OFFICE.
The governor shall appoint the members of the board in
accordance with AS 08.01.020. No member may be appointed to

the board for more than tw o consecutive terms.

* Sec. 4. AS 08.62.030 is amended to read:
Sec. 08.62.030 MEETINGS. The board shall hold at
least three regularly scheduled meetings each year (A
REGULAR ANNUAL MEETING). The board may hold special
meetings at the call of the chair or at the request of a

majority o f the members of the board (CHAIRMAN WITH PRIOR
APPROVAL OF THEGOVERNOR).

* Sec. 5. AS 08.62.040 is amended to read:
Sec. 08.62.040. POWERS AND DUTIES. (a) The
board shall have the authority to
(1) provide for the maintenance of efficient and
competent pilotage (PILOT) service on all waters covered by
this chapter in order to assure the protection of shipping,
(AND) the safety of human life and property, and the

protection o f the marine environment:

(2) consistent with the law, adopt regulations,

3

ubject to the Administrative Procedure Act (AS 44.62),

establishing the qgualifications of and required training for
pilots and providing for the examination of pilots and the
issuance of original or renew al pilot licenses to qualified

persons;

(3) keep a register o f licensed pilots (,) and
agents;

(4) adopt regulations establishing pilotage
regions in the state, establishing the criteria bv which tn
set pilotage tariffs, including criteria related to a
training and investigation fee to be remitted to the bonrd,

and setting pilotage tariffs for each region (ADOPT
REGULATIONS UNDER THE ADMINISTRATIVE PROCEDURE ACT

(AS 44 .62) ESTABLISHING STANDARDS BY WHICH PILOTAGE FEES MAY
BE ESTABLISHED, AND PAY FOR AUDITS WHENEVER AN AUDIT 1S
NECESSARY TO COLLECT INFORMATION NEEDED TO APPLY THE
STANDARDS I'N THE REGULATIONS);

(5) make available, upon regquest, copies o f this

chapter and the regulations adopted under it



.

(6) review and approve the bylaws and the
operating rules o f pilot association; and

(7) audit a pilot association or individual as
considered necessary to the board;

(8 ) review and approve training programs
conducted by pilot organizations.

(b) The board may, by regulation, make any other
provision for proper and safe pilotage upon the water's
covered by this chapter and for the efficient administration
of this chapter, and for the efficient administration of
this chapter, including establishing different licensing
criteria in pilotage regions if justified by regional
differences in piloting, establishing a mandatory random
drug and alcohol testing program for marine pilots. and
adopting criteria for trainee selection and for training
programs conducted by pilot organizations.

(c) For good cause, the board may require a
marine pilot to submit to a physical or mental examination
to determine the pilot’s fitness to perform the duties of a
marine pilot.

Sec 6 . AS 08.62 is amended by adding a new section to
read:

Sec. 08.62.045 MARINE PILOT COORDINATOR. The
department, w ith the approval of the board, is authorized to
hire a marine pilot coordinator who is qualified to
administer and enforce the provisions of this chapter. The
department, w ith the approval of the board, is authorized to
hire a marine pilot coordinator who is qgualified to
administer and enforce the provisions o f this chapter. The
coordinator may not be an active member of an Alaska pilot
organization and may not work as a pilot while employed as
the coordinator, except to the extent required by official
duties. The coordinator is a member of the partially exempt
service under AS 39.25.120 (rf this provision is accepted,
AS 39.25.120 woill also have to be amended).

Sec 7. AS 08.62.080 is amended to read:

Sec. 08 .62.080. LICENSE REQUIREMENTS. (a)

A person may not pilot a vessel subiject to this chapter
unless the person is licensed under this chapter.

(b) A pilot may not be licensed at any
in more than one o f the pilotage regions established by the

hoard.



(b 1) Those pilots who, on the effective date o f
this net, have more thnn one region on their license will lie
grandfathered, but must meet the requirement for each rogio?i
at renew al time.

(c) The hoard may issue an endorsement to a
licensed pilot for specific ports outside o f the pilotage
region for which the pilot is licensed. The hoard shall
establish criteria upon which to determine whether to issue
or renew an endorsement. Among other factors, the hoard
mu st consider local knowledge and recency of service in
determining whether to issue or renew an endorsement.

(d) The board shall establish dates for license
examinations and shall provide public notice of such dates.

* Sec 8 AS 08.62.0090 is amended to read:

Sec. 08.62.090. APPLICATION. (a) A person w ho
desires to be licensed under this chapter shall apply in
writing to the department within 60 days.

(b) The application s hall provide the information
and be made on a form prescribed by the board.

(c) I'n order to be eligible to take the next
scheduled examination, a person must file the application
w ith the board at least 60 days before the date of the
examination.

* Sec 9 AS 08 .62.100 is repealed and reenacted to
read:

Sec. 08.62.100. ENTRY LEVEL QUALIFICATIONS. (a)
The board woill issue a license to a person if he or she is a
citizen o f the United States, passes the examinations given
by the board, qualifies in accordance w ith regulations
adopted by the board, and meets the qgqualifications in (b) -
(d) o f this section.

«

(b) I'n addition to the qualifications i
this section, an applicant must provide documentation to the
board of the following service:

(1) One year of service as a master of ocean
or coastwise vessels w hile holding a license as the master
of ocean steam or motor vessels any gross tons; or

(2) Two years o f service as a master of
freight on a towing vessel while holding a license as the
master of freight and towing vessels not less than 1,600

gross tons; or

n

(a)



(3) Two years service as a chief officer on

ocean orcoastwise vessels of not less than 1,600 gross tons
w hile holding a license as the master of ocean steam or
motor vessels any gross tons; or

(4) Two years service as commanding officer
o f United States government vessels o f not less than 1,600
gross tons and holding a license as the master ofocean
steam or motor vessels any gross tons; or

(5) Three years of experience as a member of
an organizedprofessional pilots’ association during w hich
period the candidate was actively engaged in piloting w hile
holding a minimum license as a master of freight or towing

vessels of not more than 1,600 gross tons.

(c) An applicant must also possess an endorsemen:
o f first class pilotage on the applicant’s United States
Coast Guard license with no tonnage restrictions for the
pilotage region for which the applicant seeks to be

licensed.

(d) I'n accordance with its authority under
AS 08.62.040, the board may impose other entry level
qualifications for a particular pilotage region.

* Sec. 10. AS 08.62.120 is repealed and reenacted to

read

Sec. 08.62.120. RENEWAL. (a) A ll licenses
expire on December 31 of each even-numbered year. I'n order
to renew a license, a pilot must

(.1) submit a renewal application on a form

provided by the board;

(2) meet the minimum gqualifications set out

in AS 08.62.100 and the board"’s implementing regulations;
(3) provide evidence of a satisfactory
physical examination by an M .D. w ithin 60 days prior o f the

date o f renewal, on a form approved by the board; and

(4) comply with (b) of this section.

(b) to require a pilot to w ork in the region for
w hich he is licensed for a minimum of 60 days during the tw o
years prior to a request for renewal of the license.
* Sec. 11. AS 08.62.130 is repealed and reenacted to

read



Sec. 08.62.130. LAPSED LICENSE. The board
w ill reinstate a lapsed license if, in addition to complying
with the requirements of AS 08.01.100 (a)-(c), the pilot

(1) makes at least two trips for each year
that the license has been lapsed to each major port and
waterway in the pilotage region covered by the license;

(2) takes and passes a complete w ritten and
oral examination if the license has been lapsed one year or
more; and

(3) complies w ith all other criteria
established by the board.

AS 08.62.140 is unchanged.

Sec. 08.62.140. FEES. The department shall
set fees under AS 08.01.065 for applications, licenses, and
agent registrations.

*Sec. 12. AS 08.62.150 is amended to read:

Sec. 08.62.150. ENFORCEMENT AUTHORITY
(DENITAL, REVOCATION OR SUSPENSION). (a) The board may
impose a disciplinary sanction on a person licensed under
this chapter when the board finds that the person

(1) is incompetent in the performance o f
pilotage duties;

(2) is chemically impaired (HABITUALLY
INTOXICATED);

(3) illegally uses or sells narcotic or
hallucinogenic drugs;

(4) makes a false statement to obtain a
license;

(5) violates a provision of this chapter or
regulation adopted under it

(6) is guilty of misconduct during the course
of employment; (OR)

(7) has had his or her Coast Gunrd pilot’s
license conditioned, suspended, or revoked (SUFFERED
REVOCATION OF FEDERAL LICENSURE AS A PILOT); or

(8) charges, collects, or receives an amount
for pilotage services that is different than the pilotage
tariff established by the board.



(b) (Repealed, sec. 4, Ch. 60, SLA 1987)

*Sec. 13. AS 03.62.155 is repealed and reenacted to
read:
Sec. 08.62.155. DISCIPLINARY SANCTIONS, The
board may take disciplinary action in accordance with

AS 08.01.075.

*Sec. 14. AS 08.62.160 is amended to read:
Sec. 08.62.160. MANDATORY EMPLOYMENT OF
LICENSED PILOTS. A vessel subject to this chapter
navigating certain (THE INSIDE COASTAL) waters in, around,

and adjacent to the State of Alaska as determined by the
hoard in regulation shall employ a pilot holding a valid

license under this chapter.

* Sec. 15. AS 08.62 is amended by adding a new section

s} read:

-

Sec. 08.62.165. ALLOCATION OF LIABILITY.

(a) A pilot licensed by the State of Alaska is not liable
for damages in excess of $5,000.00 for damages or loss
occurring as a result of the pilot’s error, omission, fault,
or neglect in performing pilotage services, except that such
limitation does not apply in cases where the pilot is either
grossly negligent or guilty of w ilful misconduct per
incident.

(b) Nothing in this section exempts the
vessel, cargo, its owner or its operator from liability for
damage or loss occasioned by that vessel to another person
or other property on the ground that (1) the vessel was
piloted by a pilot licensed by the State of Alaska, or (2)
the damage or loss occurred as a result of that pilot’s
error, omission; fault, or neglect.

(c) An organization o f pilots is not liable
for any claims arising from acts or omissions of a pilot or
organization o f pilots that relate, directly or indirectly,
to pilotage o f a vessel. A pilot is not liable either
directly or as a member of an organization o f pilots for any
claims arising from acts or omissions of any other pilot or
organization o f pilots that relate, directly or indirectly,
to pilotage of a vessel. The limitation in this subsection

does not apply to acts or omissions relating to the

ownership or operation of pilot boats or the transportation
of pilots to and from the vessel to be piloted.
AS 08.62.170 is unchanged.
Sec. 08.62.170. PILOT’S LIEN (FOR

COMPENSATION). Each vessel, its tackle, apparel and



furniture and the owner of the vessel are jointly and
severally liable for the compensation of a pilot employed on
the vessel and the pilot has a lien on the vessel, the
vessel B tackle, apparel and furniture for the pilot ™
compensation.

* Sec. 16. AS 08.62 is amended by adding a new section
to read:

Sec. 08.62.175. PILOT ORGANIZATIONS. Marine
pilots may form themselves into associations, provided they
are not in conflict with the laws of the State of Alaska or
of the United States.

AS 08.62.180 1is unchanged.

Sec. 08.62.180. EXEMPTIONS. This chapter
does not apply to

(1) vessels under enrollment, except as
provided in AS 08.62.185;

(2) fishing vessels registered in the United
States or in British Columbia, Canada;

(3) vessels propelled by machinery and not
more than 65 feet in length over deck, except tugboats and
towboats propelled by steam;

(4) vessels of the United States registry of
less than 300 gross tons and tow boats of United States
registry and vessels owned by the State of Alaska, engaged
exclusively

(A) on the rivers of Alaska, or

(B) in the coastwise trade on the west
coast of the United States 1including Alaska, Hawaii, and
British Columbia, Canada;

(5) vessels of Canada, 1including Canadian
cruise ships, engaged 1in frequent trade between British
Columbia and Alaska, 1if reciprocal exemptions are granted by
Canada to vessels owned by the State of Alaska and those of
United States registry; and

(6) pleasure craft.
AS 08.62.185 1is unchanged.
Sec. 08.62.185. CERTAIN LICENSED PILOTS

RFQUIRED FOR Oil, TANKERS. () Any oil tanker, whether
enrolled or registered, of 50,000 dead weight tons or



greater, shall, when navigating in state waters beyond
Alaska pilot stations either

(1) employ a pilot licensed by the state
under this chapter; or

(2) utilize a federally licensed pilot
whose duty station has been on that tanker throughout that
specific voyage.

(b) The pilot required in (a) of this
section shall control the vessel during all docking
operations.

AS 08.62.187 is unchanged.

Sec. 08.62.187. REGISTRATION OF AGENTS
REQUIRED. A person may not act as an agent of a vessel
subject to this chapter unless the person ™ name appears on
the register of agents kept under AS 08.62.040(a)(3).

*Sec. 17. AS 08.62.190 1is amended to read:

Sec. 08.62.190. PENALTIES. (a) A master or
owner of a vessel required by this chapter to employ a
licensed pilot who fails to do so, unless the perils or
hazards of the sea prevent the employment of a pilot, 1is
guilty of a misdemeanor and, upon conviction, 1is punishable
by a fine of not less than $5,000 nor more than $15,000.

(b) A person who violates any
provision of this chapter or a regulation adopted under it
is guilty of a misdemeanor and, upon conviction, 1is
punishable by a fine of not less than $1,000 nor more than
$5,000.

AS 08 .62.200 1is unchanged.

Sec 08.62.200. DEFINITIONS. In this
c"hapter

(1) "board"™ means the Board of Marine
Pilots;

(2) "Commissioner™ means the commissioner
of the Department of Commerce and Economic Development;

(3) "department™ means the Department of
Commerce and Economic Development;

(4) "vessel" means all vessels not exempt
under AS 08.62.180;

other



(5) United States Coast Guard accounting
of time:

(6) The definitions under 0S.62.200 need
to be expanded to include a definition of chemical
impairment and the standard for measuring time served.

* Sec. 18. AS 08.62 1is amended by adding a new section
to read:

AS. 08.62.210. SHORT TITLE. This Act may be
cited as the Alaska Marine Pilotage Act.

* Sec. 19. TRANSITION.

Sec. 1. The membership of the board as it 1is
exists on the effective date of this Act shall continue to
conduct the affairs of the board 1in accordance with 1Ibis A
until such time as the membership of the board 1is appointe
in accordance with sections 2 and 3 of this Act on or before

1991.

Sec. 2. A pilot licensed under AS 08.62 on
the effective date of this Act will remain licensed under
this chapter until required for the second time to r”new his
or her license in accordance with section 9 of this Act.
Upon renewal, each pilot must then qualify for the license
in accordance with the criteria in this Act and any
implementing regulations. In addition, after the effective
date of this Act, any pilot applying for a change in, an
amendment to, or an endorsement for his or her license must
qualify 1in accordance with the criteria in this Act and any
implementing regulations.

* Sec. 20. EFFECTIVE DATE. This Act takes effect
, 1991.




My name 1is Mike Williams. I am Vice President, Environment &
Contingencies, at Alyeska Pipeline Service Company. Alyeska is
concerned about the quality of pilots because that can have a

significant effect on the safety of tankers serving the Valdez

Terminal.
Pilots are an essential part of tanker safety. Their knowledge
and expertise is recognized. But as with any profession there 1is

the need to ensure that the quality of the individuals in the
organizations remains high. It is essential that the individual
pilots retain their skills, are physically and mentally capable
of performing their very important job.

The profession must therefore be regulated. Regulation can be
through the free market where the pilot would be liable for his
negligence or by statute where a balanced committee of fellow
pilots and users of pilotage services can judge the competence of

a pilot.

The general thrust of Senate Bill 218 1is therefore to be
applauded. However, it is apparent that on some major areas it

is still weak.

The Bill should be strengthened in the area concerning drug and
alcohol wusage. Currently, as written, the board may introduce a
drug and alcohol testing program. This should be changed to
Shall introduce these programs.

A similar use of the work "may" emasculates the section on
disciplining sanctions. Too many pilotage authorities throughout
the world are toothless tigers. A license should automatically
be revoked if a pilot has breached any of the conditions listed

in Section AS 08.62.150(a), viz:



