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nominating process to the voters and thereby undercut the influence of party 
bosses in determining who would stand for election.

Generally speaking, direct primaries are described as being either "closed", 
"open", or "blanket", although there is significant variation within these 
categories.

Closed Primary

In a closed primary system, voters must be registered party members to 
participate in the party primary election. A person registered as a Democrat, 
for example, may vote only in the Democratic primary. At the polling place, 
he or she w il l  receive a ballot containing only candidates seeking the 
Democratic nomination. Voters who are registered as nonpartisans or who have 
not declared a party preference (unaffiliated voters), may not vote in the 
primary election.

Closed primaries are more or less closed, depending on the length of time that 
a voter must be registered prior to the primary. In the classic closed system, 
voters must be registered for 30 days or longer before the primary, and they 
may not change the ir party registration during that period. In semi-closed 
systns , voters may register or change the ir  party registration as late as 
election day. According to a recent po lit ica l science textbook, 27 states use 
a closed primary, including ten that allow voters to register or change party 
registration at the polling place.

Open Primary

In an open primary system, voters do not have to be registered members of a 
party to vote in the primary of that party. A person registered as a 
Republican, for example, may choose to vote in the Democratic primary. 
Unaffiliated voters may vote in the primary of any party that qualifies for the 
ballot (normally only the two major parties do so).

Open primaries vary in the ir degree of openness: in the classic open primary, 
voters decide which party ballot to vote in the privacy of the voting booth 
(either they are given one ballot with party candidates 1n separate columns, 
and they vote only one column, or they are given separate ballots for each 
party and they return only one with voting marks). In semi-open primaries, the 
voters must publicly request a party ballot. Twenty states use an open

John F. B1bby, et a l . ,  "Parties in State P o lit ics ,"  P o l i t i c s  i n  t h e  
A m e r i c a n  S t a t e s ,  Virginia Gray, Herbert Jacobs, Robert B. A lbritton, eds. 5th 
Edition, 1989, p. 98.
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primary, including 11 of the semi-open type that require voters to request a 
party ballo t.

Blanket Primary

In both the open and closed primary, voters may cast votes for candidates of 
only one party. In the blanket primary, a ll voters receive a single ballot 
that groups candidates of both parties by o ff ice , and they may cross from one 
party to the next as they move through the l i s t  of offices. That is, a voter 
may cast a ballot for a Republican candidate for governor, a Democratic 
candidate for state senator, a Republican candidate for state representative, 
and so on, regardless of the voter's own party a f f i l ia t io n  (or lack thereof). 
This system is the most open of the conventional party primaries, as i t  is 
least constraining from the standpoint of the individual voter. Two states 
have a classic blanket primary: Washington and Alaska.

Louisiana has had since 1975 a unique nonpartisan primary which bears some 
resemblance to a blanket primary. The c r i t ic a l  difference between the 
Louisiana primary and the blanket primaries of Alaska and Washington is that 
i t  is not designed to produce nominees from each of the contending parties. 
The ballot is organized like  a blanket primary ballot (with all candidates for 
an office, regardless of their party, l is ted by o ff ice ) ,  but the two candidates 
who receive the highest number of votes advance to the general election, even 
i f  they are of the same party. Furthermore, i f  one of the candidates receives 
a majority (more than 50 percent) of the vote in the primary, he is the v ictor 
and does not have to stand at the general election.

Impact of the Primary System on Parties

The purpose of the direct primary was to reduce the influence of parties in the 
polit ica l l i f e  of the nation, and i t  has undeniably had that effect, together 
with other factors that have also contributed to the decl .,e of parties in our 
society. I t  is Interesting to note that a respectable body of opinion in the 
United States today laments the moribund state of the major parties and 
believes that revitalized parties could Invigorate and animate American 
democracy. While few observers or po lit ica l practitioners advocate the return 
to party conventions and caucuses for nominating electoral candidates, many 
are c r i t ic a l  of open, and especially blanket, primaries. The closed primary 
Is preferred by many politica l scientists and party activ ists because i t 
encourages party a f f i l ia t io n ,  gives meaning to party t ies, and enhances the 
development and significance of party platforms. The popularity of open

2Ibid. ,  p. 98.

4See, for example, Leon D.* Epstein,' P o l  Itical Parties in the American 
H o l d , University of Wisconsin Press, 1986, especially pp.- -9-39; •
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primaries with voters, however, is usually to check the impulse of party 
officials to seek the closing of an open primary, and accounts for the fact 
that only 17 states have a classic closed system.

Legislative History of Alaska's Blanket Primary

Alaska first adopted the blanket primary in 1947, during territorial days. 
Prior to that time Alaska had an open primary: at the polls, voters were given 
a single ballot listing the party candidates in two separate columns. Voters 
could vote in only one column.

In the special legislative session of 1946, when both houses of the legislature 
were overwhelmingly dominated by Democrats, a conservative Juneau Democrat, 
Curtis Shattuck, introduced House Bill 4 which would have changed the open 
primary to a blanket primary. While the bill did not have sufficient support 
in the House of Representatives to pass, there was enough interest to keep it 
alive. The compromise was an amendment to put the question before the voters 
in a referendum at the next general election (October 8, 1946). The amended
bill passed the House of Representatives with no dissenting votes, and it
passed the Senate with only three dissenting votes.

There was apparently little public discussion of the issue preceding the 
referendum, in part perhaps because it was overshadowed by a second referendum 
on the same ballot--a referendum on the hotly debated question of statehood. 
In any case, the question of a blanket primary seems not to have generated much 
controversy. The Anchorage Daily Times opined that the proposal "has received 
virtually no publicity and the vote on it will probably be unintelligent." The 
newspaper editorial said "nobody seems to know what it is all about." It 
continued:

...inasmuch as the two parties in Alaska are different only in
leadership and in their position as "in" or "out" of power, 1t
can be argued- that the blanket ballot would be appropriate
here.

5H1storian Bob DeArmond of Juneau wrote the following about the adoption 
of the blanket primary 1n his column "Days of Yore", published in Info Juneau, 
October 25, 1986. The blanket primary "was particularly pushed by Editor 
Sidney D. Charles of the Alaska Fishing News (now the Ketchikan Daily News) and 
a bill was introduced in the 1945 legislative session by Representative Curt 
Shattuck of Juneau. It was quickly batted down by the party stalwarts, but In 
1946 there was a special session and Shattuck Introduced 1t again. To get rid 
of It, the opponents turned 1t into a referendum for the 1946 general 
election."
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Both parties are interested in developing Alaska. Either one 
would follow a program very similar to the other should i t  be 
placed in power. I t  has been said that the voters, during the 
primary election, separate into two parties fo r the purpose of 
eliminating some candidates for public o ffice  and nominating 
others. The general election is a continuation of this 
process, only with the voters all using the same ballot with 
the candidates of the parties on the same l i s t .  Therefore, i t 
is argued, there would be notning los t by having a blanket 
ballo t in the primary.

We have heard no argument that is, by i t s e l f ,  convincing. We 
believe that Alaska w il l  fare just as well no matter what form 
of ballot is used.

While newspaper editors may have been ind iffe rent, the voters clearly were 
not: the opportunity to vote for candidates from either party in the primary 
strongly appealed to Alaskans, who voted yes on the referendum to adopt a 
blanket primary by an extraordinary margin. In the face of this unequivocal 
support by the electorate, members of the Eighteenth Legislature d u tifu l ly 
adopted a blanket primary in 1947. I t  passed without a dissenting vote in the 
House of Representatives, and with two Democrats and two Republicans casting 
no votes in the Senate.

Increasingly, however, the question of the blanket.primary became a partisan 
issue. Democrats tended to oppose i t ,  and Republicans to support i t . 
Democrats feared that i t  would erode party loyalty  and discipline, and they 
thought that Republicans used i t  to the ir  advantage by crossing party lines in 
the primary to nominate the weakest Democratic candidates. Republicans

^ A n c h o r a g e  D a i l y  T i m e s ,  October 7, 1946.

^Unofficial returns from 46 of the 60 precincts reported in the A n c h o r a g e  
D a i l y  T i m e s  on October 10, 1946, showed 4,225 1n favor of the blanket primary 
and 878 opposed. DeArmond states "In the f ina l ta l ly  . . .  a whopping 78 
percent [o f the voters] wanted the [blanket] primary." DeArmond, "Days of
Yore," o p .  c i t .

8In a le t te r  to Secretary of State Lew Williams 1n 1948, Alaska's Delegate 
1n Congress Bob Bartle tt (a Democrat) commented on the new blanket primary:
"I s t i l l  fa l l  to appreciate whatever good qua lit ies , i f  any, i t  may have. The
good old party ba llo t was good enough for me. I s t i l l  think that party 
responsibility w i l l ,  to a large degree, be a th ing .o f the past with this form 
of ba llo t."  •University of Alaska Archives, B artle tt Collection, Box 14,
Personal File 1948.
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supported the blanket primary in hopes that Republican candidates would 
benefit by attracting conservative Democrats and nonaligned voters.

In the f i r s t  session of the f i r s t  state legislature in 19L9, when Democrats 
firmly controlled both houses and ihe governor's office^ the blanket primary 
was replaced by the single ballot open primary.10 Adoption of the 
comprehensive election code in 1960 incorporated this change.

Republicans led the opposition to the single-ballot open primary, although 
some Democrats also sought a return to the blanket primary. Several b i l ls 
were introduced to restore the blanket primary, but they languished in 
Democrat-controlled committees. In 1966, during thp second session of the 
Fourth Legislature, a blanket primary b i l l  passed the House and almost passed 
the Senate. Senate debate on tha measure was reported in the A n c h o r a g e  D a i l y  
T i m e s .  Democrats Jim Nolan of Wrangell, Robert Blodgett of Teller, and 
Robert Ziegler of Ketchikan spoke in favor the b i l l .  Senator Blodgett is 
reported to have said:

The Democratic party is a hollow shell. The Republican party 
is a hollow shell. How many people actually are active 
workers in the two parties? Darned few. I support the b i l l . "

Senator Ziegler declared:

The measure is v i ta l ly  important to the people of this state.
In Ketchika.i, probably nine of every ten voters want to vote 
for the man, not the party.

Despite th is shew of bipartisan support, the b i l l  failed to pass the Senate.

The general election of 1966 broke the Democratic monopoly on leg islative 
power which had existed since the 1950s: Republican majorities were elected 
to both houses and Republican Walter Hickel was elected governor. The blanket 
primary was thereupon restored during the f i r s t  session of the Fifth

q
Interview with Judge (Ret.) Thomas B. Stewart. See also Herman E. 

Slotnlck, "Alaska: Empire of the North," 1n Frank H. Jonas, ed. P o l i t i c s  i n  
t h e  A m e r i c a n  U e s t  (Salt Lake City: University of Utah Press, 1970). Since the 
1930s, the Republican party tended to be the minority party 1n Alaska, and 1t 
is the minority party that typ ica lly  perceives partisan advantage 1n opening 
primaries.

^Chapter 41 SLA 1959 (HB 8).

^Chapter 83 SLA 1960 (CSHB 252).

12March 2 8 ,  1 9 6 6 .
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1 3Legislature. The b i l l  to restore the blanket primary was introduced at the 
request of Governor Hickel, but i t  attracted consilerable bipartisan support. 
Among the 35 yeas in the House, nine were cast by Democrats; of the five 
nays, four were cast by Democrats. In the Senate the b i l l  received 18 yeas, 
four of which were cast by Democrats. Both nays in the Senate were cast by 
Democrats.

The blanket primary seems to ,su it contemporary Alaska, where party ties and 
party organizations are weak.4 Elected o f f ic ia ls  from both parties acquiesce 
to (and many benefit from) voter enthusiasm for the blanket primary.

Open primaries of a ll kinds, however, are often unpopular with party loyalists 
and party candidates because they allow nonparty members to "cross over" and 
influence the selection of party candidates. I f  done with mischievous 
intent--so-called strategic voting--the result may be the nomination of the 
weakest candidate. Evan i f  not done mischievously, cross-over voting may 
su ff ic ie n tly  d ilu te  the vote of party members to produce a nominee with l i t t l e  
attachment to the party platform. Do parties have any rights to determine who 
may vote in the ir  primary? A recent opinion of the U.S. Supreme Court says 
that they do, although the opinion was rendered in a case involving the 
efforts  of a party to open (partia lly ) i ts  closed primary. That is the 
T a s h j i a n  decision.

Freedom of Association and the T a s h j i a n  Decision

Although the freedom of association is not e xp l ic i t ly  guaranteed by the U.S. 
Constitution or the B ill  of Rights, the U.S. Supreme Court has, through a 
series of cases that began in the late 1950s, conferred constitutional status 
upon i t ,  declaring that the right to freedom of association is im plic it in 
such constitutionally  protected rights as speech, petition, and assembly. 
Although in i t ia l l y  applied in c iv i l  rights cases, the doctrine of freedom of 
association has recently been invoked by the courts in disputes over state

13Chapter 1 SLA 1967 (HB lam).

^More than half of the voters in Alaska are unaffiliated with a party 
(at registration they decline to state a party preference or declare themselves 
nonpartisan). Information from the Division of Elections prior to the 1990 
elections showed there were 285,219 people registered to vote in Alaska with 
the following party a f f i l ia t io n :  Democrats, 56,074.; Republicans, 59,107;
Alaska Independence Party, 2,227; nonpartisan, 89,548; undeclared, 72,195; and 
other, 6,068. For a general discussion of parties in Alaska see Carl E. 
Shepro, "Alaska's Political Parties," Gerald A. McBeath and Thomas A .  
Morehouse, eds. A l a s k a  S t a t e  G o v e r n m e n t  a n d  P o l i t i c s  (Fairbanks:. University 
of Alaska Press, 1987). .
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regulation of po lit ica l parties. The U.S. Supreme Court has used i t  to uphold 
challenges by parties to state regulations that unduly interfere with internal 
party operations and the process by which the parties select their electoral 
candidates. The notable case involving state primaries is J u l i a  H .  T a s h j i a n ,  
S e c r e t a r y  o f  S t a t e  o f  C o n n e c t i c u t ,  A p p e l l a n t  v .  R e p u b l i c a n  P a r t y  o f  
C o n n e c t i c u t  e t  a/. [ 4 79  U . S .  208 ( 1 9 8 6 ) ] .

The T a s h j i a n  Decision

Connecticut has a history of strong party organizations, and since 1955 i t  has 
had a classic closed primary. The state Republican party has fewer registered 
voters than the Democratic party, and there are a substantial number of 
unaffilia ted voters in the state. In January, 1984, the state convention of 
the Republican party adopted a rule that allowed unaffiliated voters to 
participate in the Republican primary fo r certain offices (excluding state 
leg is la tive  o ff ice ) .  This rule conflicted with the state's election law. 
After fa il in g  to obtain the necessary statutory amendment from the legislature 
(which was dominated by Democrats), the party sued on constitutional grounds 
in federal court to enjoin the state from enforcing the closed primary 
statute. The party prevailed in the U.S. d is t r ic t  court and the c irc u it  court 
of e.ppeals, and the state appealed to the U.S. Supreme Court.

The Supreme Court sided with the Republican party, upholding the lower court 
decisions. I t  ruled that the Connecticut statute was unconstitutional because 
i ts  infringement on the associational rights of the party was not ju s t i f ie d 
by compelling state interests. Prohibiting unaffiliated voters from 
participating in the primary of a party that invites such participation 
" lim its  the Party's associational opportunities at the crucial juncture at 
which the appeal to common principles may be translated into concerted action, 
and hence to p o li t ica l power in the community."

The Implications of T a s h j i a n

At a minimum, the T a s h j i a n  decision means that states with closed primaries 
may not prohib it unaff 11 iated voters from voting in the primary of a party 
that takes formal action to open i ts  primary to these voters. A number of 
closed primary states with election laws similar to Connecticut's have made 
the necessary statutory amendments to bring the ir  codes Into compliance with 
T a s h j i a n .  The relevant l r in states that have not done so w i l l  be
unenforceable in the face o. i r ty  action to open a primary to unaff11iated 
voters.

Because few p o lit ica l parties have followed the precedent of the Connecticut 
Republicans in seeking to open, even p a r t ia l ly ,  their closed primary, and 
because only the participation of unaff111ated voters is at stake (a small 
proportion of registered voters in most states), the T a s h j i a n  decision has not 
had a tumultuous impact. The big question about Tashjian, however, is what



R e p r e s e n t a t i v e  N a v a r r e
J a n u a r y  1 5 ,  1991
Page 9

the underlying logic of the decision implies for other forms of state 
regulation of parties and primaries. That is, how much freedom of association 
w il l  the Supreme Court ultimately extend to politica l parties? Leon Epstein, 
a noted po lit ica l sc ientis t, has observed: "Only i f  parties were able, as
well as w il l ing , to use Tashjian as a precedent for broader challenges to 
state primaries would there be far-reaching politica l consequences."

Open and blanket primaries are clearly suspect under an extension of the 
freedom-of-associal.on reasoning in T a s h j i a n .  I f  prohibiting a party from 
allowing unaffiliated voters to participate in its primary amounts to an 
unconstitutional interference in a party's a ffa irs , what of election laws that 
force a party to accept the participation of voters registered in opposition 
parties? More than one analysis of the T a s h j i a n  decision has pointed to the 
possible consequences for open and blanket primaries. For example, "T a s h j i a n  
clearly indicates that great deference should be accorded to a party's 
determination of i ts  a f f i l ia te s .  The open and blanket primary systems, 
however, l im it  the a b i l i ty  of parties to choose their a f f i l ia te s  by preventing 
parties from restr ic t ing  their primaries to party members. . . . Thus, there 
is a strong argument that both the open and blanket primary systems are 
unconstitutional. 0

The lim its  of the T a s h j i a n  decision in this regard have not been tested 
because no party in an open or blanket primary state has sought to close its 
primary by party rule and to enforce this closure through court action against 
contrary state laws. That is, no party had done so until June, 1990, when 
A l l e n  G r a n t  D o y l e ,  J r .  a n d  t h e  R e p u b l i c a n  P a r t y  o f  A l a s k a  v .  S t a t e  o f  A l a s k a  
e t  a l . was fi led  in the U.S. D is tr ic t  Court in Anchorage.

Alaska's Primary and Doyle v. State of Alaska

At i ts  statewide convention in March, 1990, the Republican party of Alaska 
amended its  rules by adopting the following provision:

Only registered Republicans, registered Independents, and 
those who state no preference of party a f f i l ia t io n  shall be 
allowed to vote in the Republican primary election for 
Governor, Lieutenant Governor, U.S. Senator, U.S. 
Representative, and members of the State Legislature.

^Leon D. Epstein, "Will American Political Parties Be Privatized?" 
J o u r n a l  o f  L a w  a n d  P o l i t i c s , Vol. 239, p.- 240. .

^Susan Yarborough Noe, "North Carolina General Assembly Amends. Election 
Laws to Allow Unaffi1iated Voters to Vote-in Party Primaries," N o r t h  C a r o l i n a  
L a w  R e v i e w ,  Vol. 66, No. 6 (September 1988).
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The Republicans expected the Democratic party at i ts  statewide convention in 
May to adopt a similar provision closing its  primary to registered
Republicans, but the Democratic party did not do so. Notwithstanding this 
development, the Republican party thereupon requested state election o ff ic ia ls 
to honor the new rule in the up-coming primary (August, 1990). State
o ff ic ia ls  protested that the request for a change in the method of holding the 
August primary was too ambiguous and made too late to be implemented. 
Furthermore, state o ff ic ia ls  demanded that the party rule be "precleared" by 
the U.S. Department of Justice under the federal Voting Rights Act of 1965 
before they could begin to modify state election procedures (a process that 
would also require preclearance by the federal justice department).

Confronted with these objections, the Republican party f i led  suit asking the 
court to enjoin the state from conducting the August primary in a manner 
contrary to i t s  new rule.

In i ts  response to the p la in t i f f 's  motion, the state did not dwell at length
on the merits of the Republican party's assertion that the doctrine of
associational rights enunciated in T a s h j i a n  conferred upon the party the 
prerogative to close its  primary to Democrats. Rather, confronted with the 
immediate threat of an injunction against the August primary, the state bu ilt 
i ts  defense around the argument that a change in the election procedures at 
such a late date would cause confusion and uncertainty that would disadvantage 
minority voters, in violation of the federal Voting Rights Act of 1965.

The Democratic party of Alaska and the Alaska Federation of Natives (AFN) 
f i led  a jo in t  a m i c u s  c u r i a e  b rie f 1n support of the state's opposition to the 
party's motion. The a m i c i  also stressed the harm that would be suffered by 
rural Native voters i f  electoral procedures were altered for the August
primary. However, both the state and the a m i c i  argued that i t  was not clear, 
as averred by the Republican p la in t i f fs ,  that the party's suit would 
ultimately prevail on its  merits, and they both offered several reasons why 
the blanket primary could survive constitutional scrutiny, notwithstanding the 
T a s h j i a n  doctrine.

Also, both the state and the a m i c i  suggested that the federal voting rights 
act may be a fundamental Impediment to closing Alaska's primary. The a m i c i  
brie f stated:

Any election procedure which abridges the opportunity for
Native voters to enhance their p o li t ica l Influence through b i ­
partisan coalitions fundamentally Impairs voting prerogatives 
protected under the "no retrogression" provisions of the Act.
(Indeed, AFN suspects that the Party Rule is specifically
intended to frustrate the formation of bi-partisan coalitions
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and, in turn, to impair the influentia l role of legislators 
who represent Native voters).

The b r ie f  warned that the Alaska Federation of Natives "intends to raise 
claims under Section 2 of the Act which allege that implementation of the 
Party Rule is violative of the substantive protection of the Act. (AFN notes 
that the State has indicated that i t ,  too.R may assert such claims as a 
counter-claim in the immediate l i t ig a t io n . ) " IB

On July 16, 1990, the d is t r ic t  court denied the request for a preliminary 
injunction. However, the case is s t i l l  active and w il l  be decided on its 
merits unless the Republican party withdraws the action.

Revision of Alaska's Primary Election Law

Efforts of the Republican party in the summer of 1990 to p a rt ia l ly  close its 
primary were thwarted because its  request to modify the ballo t and voting 
procedures was deemed untimely, and because state o f f ic ia l^  and party leaders 
could not agree on an interpretation of the party rule. Had the request 
been made earlie r, the stace may have acquiesced to i t  and not contested the 
merits of the Republican party's claim that the blanket primary is 
unconstitutional under the T a s h j i a n  doctrine. In anticipation of future 
requests by one or both parties to close the ir primaries to voters of other 
parties, should the legislature now establish procedures in law that w ill 
smooth the process? For example, should state statutory provisions specify 
deadlines for f i l in g  requests, and authorize the state Division of Elections 
to determine by administrative procedure the form of the ballot?

The legislature should not revise the blanket primary to fa c i l i ta te  future 
efforts  by the parties to close their primaries unless i t  f i r s t  decides as a 
matter of policy that the blanket primary should be abandoned (or, at a 
minimum, that the desire of a party to close its  primary to some extent should 
take precedence over the protection of the in tegrity  of the blanket primary). 
I f  the legislature favors the blanket primary, i ts  constitu tionality  should be 
defended in court before any revision to the election laws is contemplated.

^ M e m o r a n d u m  o f  A m i c u s  C u r i a e  i n  O p p o s i t i o n  t o  M o t i o n  f o r  P r e l i m i n a r y  
I n j u n c t i o n , p. 18.

^ I b i d . ,  p. 18. .
1 9 The state argued, for example, that I t  was not Inconsistent with the 

party rule to Include on the-Republican baTlot the names of democratic 
candidates, in order .that Republican and unaffi Hated voters could continue to 
enjoy a blanket primary. • -
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Despite the presumptive case against the blanket primary on the basis of 
rights of freedom of association of po lit ica l parties, a plausible defense 
can by made on i ts  behalf. In deciding cases such as these, the court weighs 
the severity of the infringement on the party against the interest of the 
state in imposing i t .  The U.S. Supreme Court recognizes the importance of 
regulations that strengthen the two-party system and preserve the integrity  of 
the electoral process. Indeed, a footnote in the T a s h j i a n  decision cautioned 
that the reach of the decision may not be very far. I t  said that had the 
request of the Republican party of Connecticut been to open its  primary to 
Democrats in addition to unaffiliated voters, the circumstances would havA 
been much d iffe ren t because of the potential disruption to the party system/ 
Also, the defense of Alaska's blanket primary around the federal Voting Rights 
Act of 1965--and the compelling interest of the state in protecting the 
electoral participation of Alaska Natives--is also available.

Furthermore, the Republican party may decide not to pursue D o y l e  v .  S t a t e  o f  
A l a s k a .  The circumstances that prompted the su it may now make i t  m oo t/1 In 
general, p o li t ica l parties have demonstrated caution in using the T a s h j i a n  
doctrine to upset the status quo. The D o y l e  su it was improbable. Writing 
about the likelihood of such a su it, po lit ica l scientist Epstein noted:

I t  is hard to conceive of many electoral circumstances in 
which a party would find i t  expedient to exercise such a right 
[to close an open primary]. For one party in a competitive 
two-party state to require a previously unused party 
registration only for i ts  primaries, thus excluding customary 
primary, voters who remain unaffil ia ted, looks p o l i t ic a l ly 
risky.

The po lit ics  of the issue in Alaska are certainly complicated, i f  not risky. 
For example, the b i l l  restoring the blanket primary in 1966 was introduced at 
the request of Governor Hickel. How his new administration w il l  deal with the 
D o y l e  case is not yet clear.

I hope this overview of the primary situation in Alaska is helpful to you.

^ T a s h j i a n v . R e p u b l i c a n  P a r t y  o f  C o n n e c t i c u t ,  *79 U.S. 208 (1986) n. 13.
21‘ ^Presumably, the conservative wing of the Republican party sought to 

close Its primary to Democratic voters to foresta ll them from crossing over and 
casting ballots for A r l1ss Sturgulewski, a moderate Republican candidate for 
governor.

^Epstein, "Will American Politica l Parties Be Privatized?" p. 271.
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JULIA H. TASHJIAN, Secretary of State of Connecticut, Appellant

v

REPUBLICAN PARTY OF CONNECTICUT et al.

479 US 208, 93 L Ed 2d 514, 107 S Ct 544 

[No. 85-766]

Argued October 8, 1986. Decided December 10, 1986.

D ecision: Connecticut prohibition of political party’s choice to permit 
independents to vole in certain party primary elections held to violate 
freedom of association under First and Fourteenth Amendments.

SUMMARY

A Connecticut statute allowed only party members to vote in a primary 
election for a nomination to public oflice by a major political party. In 1983, 
one of the state’s two major political parties adopted a rule (!) attempting to 
permit independents—registered voters not affiliated with any political 
party—to vote in the party’s primaries for federal and statew ide public 
offices, while (2) remaining silent as to the party’s primaries for nominations 
for the state legislature. Then, challenging the state statute, the party, ita 
federal officeholders, and its state chairperson filed suit in the United States 
District Court for the District of Connecticut against the Secretary of the 
State of Connecticut, who was charged with the administration of the state 6 
election statutes. The District Court granted summary judgm ent in favor o 
the party and its members, expressing the view that the statute (1 ) impos 
a substantial burden on their right of association under the First an 
Fourteenth Amendments to the United States Constitution, and (2) was no 
supported by any com pelling state interests (599 F Supp 1228). On aPPe“ ' 
the United States Court of Appeals for the Second Circuit affirmed, exPr ,̂ e 
ing the view that (1) the qualifications clauses of Art I, § 2 , cl 1, ,an ■ t 
Seventeenth Amendment to the United States Constitution, requiring 
voters in elections for the United States House of Representatives ^  
Senate have the sam e qualifications as voters in elections for the 
numerous branch of the state legislature, did not apply to party Pnrna( rTê  
and (2) the state statute prohibiting the party rule substantially inter 
with the party’s constitutional right of political association, by determ

Briefs of Counsel, p 1089, infra.

On appeal, the United States Supreme Court uffirmed. In an opinion by 
Marshall, J., joined by Bren n an , White, Blackmun, and Powell, JJ., it 
was held that (1) the stu te’s statutory prohibition of the party’s primary 
voting rule placed un unconstitutional burden on the fundamental freedom 
of political association guaranteed by the First and Fourteenth Amend­
ments, while the interests asserted by the state in defense of the statute  
were insubstantial, and (2) the party rule did not violate the qualifications 
clauses of Art I, § 2, cl 1, and the Seventeenth Amendment, because the 
clauses did not require a perfect symmetry, even though the clauses did 
apply to congressional primary elections.

Stevens, J., joined by S calia, J., dissented, expressing the view that, 
under the circum stances, ullowing independents to vote in primary elections 
for the United States House of Representatives and Senate, while prohibit­
ing such voters from participating in primary elections for the state house 
of representatives, violated the qualifications clauses of Arl I, §2 , cl 1, and 
the Seventeenth Amendment.

Scalia, J., joined by Rehkquist, Ch. J., and O’Connor, J., dissented, 
expressing the view that the Connecticut restriction on a party’s primary 
voting to party members was constitutional, and that the Supreme Court’s 
opinion exaggerated the importance of the ussociationul interest a l issue, if 
indeed such an interest existed.
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C o n s t i t u t i o n a l  L a w  § 9 4 0 . 5 ;  E l e c ­
t i o n s  § 2 — p a r t y  c h o i c e  t o  
a l l o w  i n d e p e n d e n t s  t o  v o t e  i n  
p r i m a r i e s  — f r e e d o m  o f  a s s o ­
c i a t i o n

l a - l g .  A  s t a t e  s t a t u t e  w h i c h  p r o ­
h i b i t s  a  p o l i t i c a l  p a r t y  f r o m  e x e r c i s ­
i n g  i t s  c h o i c e  t o  p e r m i t  i n d e p e n d e n t s  
—r e g i s t e r e d  v o t e r s  n o t  a f f i l i a t e d  
w i t h  a n y  p a r t y —t o  v o t e  i n  t h e  p a r ­
t y ’s  p r i m a r y  e l e c t i o n s  f o r  f e d e r a l  
a n d  s t a t e w i d e  o f f i c e s  p l a c e s  a n  u n ­
c o n s t i t u t i o n a l  b u r d e n  o n  t h e  f u n d a ­
m e n t a l  f r e e d o m  o f  p o l i t i c a l  a s s o c i a ­
t i o n  g u a r a n t e e d  b y  t h e  F i r s t  a n d  
F o u r t e e n t h  A m e n d m e n t s  t o  t h e

U n i t e d  S t a t e s  C o n s t i t u t i o n ,  w h e r e  (1) 
a n y  i n t e r f e r e n c e  w i t h  t h e  f r e e d o m  o f  
u  p o l i t i c a l  p a r t y  i s  s i m u l t a n e o u s l y  
a n  i n t e r f e r e n c e  w i t h  t h e  f r e e d o m  o f  
i t s  a d h e r e n t s ;  (2) u n d e r  t h e  c i r c u m ­
s t a n c e s ,  t h e r e  i s  n o  c o n f l i c t  b e t w e e n  
t h e  a s s o c i a t i o n a l  i n t e r e s t s  o f  m e m ­
b e r s  a n d  n o n m e m b e r s  o v e r  v o t i n g  i n  
s u c h  e l e c t i o n s ;  (3) a  s t a t e  l a w  w h i c h  
p e r m i t s  r e g i s t r a t i o n  a s  a  p a r t y  m e m ­
b e r  u n t i l  n o o n  o f  t h e  l a s t  b u s i n e s s  
d a y  p r e c e d i n g  a  p r i m a r y  i s  n o t  a  
s a t i s f a c t o r y  r e s p o n s e ,  f o r  i t  r e q u i r e s  
a c t i o n  b y  t h e  v o t e r s  r a t h e r  t h a n  t h e  
p a r t y ,  a n d  i n s i s t s  u p o n  a  p u L ' i c  a c t

1

T O T A L  C L I E N T - S E R V I C E  L I B R A R Y ®  R E F E R E N C E S

2 5  A m  J u r  2 d ,  E l e c t i o n s  § §  1 1 6 - 1 1 9 ,  1 2 9 - 1 3 1 ,  1 5 0 - 1 5 2 ,  1 5 9 ;  7 7  
A m  J u r  2 d ,  U n i t e d  S t a t e s  §  2 3  

U S C S ,  C o n s t i t u t i o n ,  A r t i c l e  I  §  2  c l  1, A r t i c l e  I  §  4  c l  1, 
A m e n d m e n t s  1 , 14 ,  17  

U S  L  E d  D i g e s t ,  C o n s t i t u t i o n a l  L a w  §  9 4 0 . 5 ;  E l e c t i o n s  § §  2 ,  4  
I n d e x  t o  A n n o t a t i o n s ;  C o n g r e s s ;  D u e  P r o c e s s ;  E l e c t i o n s  a n d  

V o t i n g ;  F r e e d o m  o f  A s s o c i a t i o n ;  L e g i s l a t u r e ;  S t a t e s  
V E R A L E X ™ :  C a s e s  a n d  a n n o t a t i o n s  r e f e r r e d  t< h e r e i n  c a n  

b e  f u r t h e r  r e s e a r c h e d  t h r o u g h  t h e  V E R A L E X  e l e c t r o n i c  
r e t r i e v a l  s y s t e m ’s  t w o  s e r v i c e s ,  A u t o - C i t e ®  a n d  
S H O W M E ™ .  U s e  A u t o - C i t e  t o  c h e c k  c i t a t i o n s  f o r  f o r m ,  
p a r a l l e l  r e f e r e n c e s ,  p r i o r  a n d  l a t e r  h i s t o r y ,  a n d  a n n o t a t i o n  
r e f e r e n c e s .  U s e  S H O W M E  t o  d i s p l a y  t h e  f u l l  t e x t  o f  c a s e s  
a n d  a n n o t a t i o n s .

A N N O T A T I O N  R E F E R E N C E S

Supreme Court’sviews regarding the First Amendment right of associ­
ation as applied to the advancement of political beliefs. 67 L Ed 2d 859.

Supreme Court’s views as to concept of "liberty" under due process 
clauses of Fifth and Fourteenth Amendments. 47 L Ed 2d 975.

What provisions of the Federal Constitution’s Bill of Rights are applica­
ble to the states. 18 L Ed 2d 1388, 23 L Ed 2d 985.

Fourteenth Amendment as effecting nomination or election to state 
office. 11 I, Ed 2d 1057, 23 L Ed 2d 782.
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C o n s t i t u t i o n a l  L a w  § 9 4 0 . 5 ;  E l e c  
t i o n s  § 1 — F i r s t  A m e n d m e n t

i l  u m i i u L i u n  w a n  m e  p a r t y  a s  a  
c o n d i t i o n  o f  a s s o c i a t i o n ;  (4) t h e  
p o w e r  o f  t h e  s t a t e  u n d e r  t h e  C o n s t i ­
t u t i o n  ( A r t  I ,  § 4 ,  c l  1) t o  p r e s c r i b e  
t h e  t i m e ,  p l a c e ,  a n d  m a n n e r  o f  h o l d ­
i n g  e l e c t i o n s  f o r  U n i t e d  S t a t e s  S e n a ­
t o r s  a n d  R e p r e s e n t a t i v e s ,  w h i c h  
p o w e r  i s  m a t c h e d  b y  s t a t e  c o n t r o l  
o v e r  t h e  e l e c t i o n  p r o c e s s  f o r  s t a t e  
o f f i c e s ,  d o e s  n o t  e x t i n g u i s h  t h e  
s t a t e ’s  r e s p o n s i b i l i t y  t o  o b s e r v e  t h e  
l i m i t s  e s t a b l i s h e d  b y  t h e  F i r s t  
A m e n d m e n t  r i g h t s  o f  t h e  s t a t e ’s  c i t i ­
z e n s ;  a n d  (5) t h e  i n t e r e s t s  w h i c h  t h e  
s t a t e  a s s e r t s  i n  d e f e n s e  o f  t h e  s t a t ­
u t e  a r e  i n s u b s t a n t i a l .  ( S c a l i u ,  J . ,  
R e h n q u i s t ,  C h .  J . ,  a n d  O ’C o n n o r ,  J . ,  
d i s s e n t e d  f r o m  t h i s  h o l d i n g . )

E l e c t i o n s  § § 2, 4  — p r i m a r i e s  — 
d i f f e r e n t  q u a l i f i c a t i o n s  f o r  
f e d e r a l  c o n g r e s s i o n a l  a n d  
s t a t e  l e g i s l a t i v e  v o t e r s  

2 a - 2 e .  A  p o l i t i c a l  p a r t y ’s  r u l e  p e r ­
m i t t i n g  i n d e p e n d e n t s —r e g i s t e r e d
v o t e r s  n o t  a f f i l i a t e d  w i t h  a n y  p a r t y  
—t o  v o t e  i n  t h e  p a r t y ’s  p r i m a r y  e l e c ­
t i o n s  f o r  t h e  U n i t e d  S t a t e s  H o u s e  o f  
R e p r e s e n t a t i v e s  a n d  S e n a t e ,  w h i l e  
r e m a i n i n g  s i l e n t  a s  t o  v o t i n g  b y  s u c h  
i n d e p e n d e n t s  i n  t h e  p a r t y ’s  p r i m a r y  
e l e c t i o n s  f o r  t h e  s t a t e  l e g i s l a t u r e ,  
d o e s  n o t  v i o l a t e  t h e  F e d e r a l  C o n s t i ­
t u t i o n ’s  c l a u s e s  o n  q u a l i f i c a t i o n s  o f  
f e d e r a l  c o n g r e s s i o n a l  e l e c t o r s  ( A r t  I ,
§ 2 ,  cl 1, and the Seventeenth  
Amendment), where (1) the two 
clauses apply to the s la te ’s primary 
elections in precisely the sam e fash- 
•on as they apply to general congres­
sional elections, (2) the two clauses 
eo not require perfect symmetry, 
and (3) the party rule does not disen- 
ranchise any voter in a federal con­

cessio n a l election who is qualified 
o vote in a primary or general elec- 
jon for the more numerous house of 

sta te’s legislature. (Stevens and
. a *ia,  J J . ,  dissented from this hold- 
>ng.)

— t e s t s
3 .  C o n s t i t u t i o n a l  c h a l l e n g e s  t o  s p e ­

c i f i c  p r o v i s i o n s  o f  a  s t a t e ’s  e l e c t i o n  
l a w s  c a n n o t  b e  r e s o l v e d  b y  a n y  " l i l -  
m u s - p a p e r  t e s t "  t h a t  w i l l  s e p a r a t e  
v a l i d  f r o m  i n v a l i d  r e s t r i c t i o n s ;  i n ­
s t e a d ,  a  c o u r t  m u s t  ( 1) c o n s i d e r  t h e  
c h a r a c t e r  a n d  m a g n i t u d e  o f  t h e  a s ­
s e r t e d  i n j u r y  t o  t h e  r i g h t s  p r o t e c t e d  
b y  t h e  F i r s t  a n d  F o u r t e e n t h  A m e n d ­
m e n t s  t h a t  a  p l a i n t i f f  s e e k s  t o  v i n d i ­
c a t e ,  a n d  (2) i d e n t i f y  a n d  e v a l u a t e  
t h e  p r e c i s e  i n t e r e s t s  p u t  f o r w a r d  b y  
t h e  s t a t e  a s  j u s t i f i c a t i o n s  f o r  t h e  
b u r d e n  i m p o s e d  b y  i t s  r u l e ;  a  c o u r t  
m u s t  n o t  o n l y  d e t e r m i n e  t h e  l e g i t i ­
m a c y  a n d  s t r e n g t h  o f  e a c h  o f  t h e s e  
s t a t e  i n t e r e s t s ,  b u t  a l s o  c o n s i d e r  t h e  
e x t e n t  t o  w h i c h  t h e s e  i n t e r e s t s  m a k e  
i t  n e c e s s a r y  t o  b u r d e n  t h e  p l a i n t i f f ' s  
r i g h t s .

C o n s t i t u t i o n a l  L u w  § 3 6 , 3  — f r e e ­
d o m  o f  s p e e c h  a n d  a s s o c i a ­
t i o n  — d u e  p r o c e s s  

4 .  F r e e d o m  t o  e n g a g e  i n  a s s o c i a ­
t i o n  f o r  t h e  a d v a n c e m e n t  o f  b e l i e f s  
a n d  i d e a s  i s  a n  i n s e p a r a b l e  a s p e c t  o f  
t h e  " l i b e r t y ”  a s s u r e d  b y  t h e  d u e  
p r o c e s s  c l a u s e  o f  t h e  F e d e r a l  C o n s t i ­
t u t i o n ’s  F o u r t e e n t h  A m e n d m e n t ,  
w h i c h  e m b r a c e s  f r e e d o m  o f  s p e e c h .

C o n s t i t u t i o n a l  L a w  § 9 4 0 . 5  — f r e e ­
d o m  o f  p o l i t i c a l  a s s o c i a t i o n  — 
e x t e n t

5 a - 5 c .  T h e  f r e e d o m  o f  a s s o c i a t i o n  
p r o t e c t e d  b y  t h e  F i r s t  a n d  F o u r ­
t e e n t h  A m e n d m e n t s  o f  t h e  U n i t e d  
S t a t e s  C o n s t i t u t i o n  i n c l u d e s  p a r t i s a n  
p o l i t i c a l  o r g a n i z a t i o n ;  t h e  r i g h t  t o  
a s s o c i a t e  w i t h  t h e  p o l i t i c a l  p a r t y  o f  
o n e ’s  c h o i c e  i s  a n  i n t e g r a l  p u r t  o f  
t h i s  b a s i c  c o n s t i t u t i o n a l  f r e e d o m ;  
f r e e d o m  t o  j o i n  t o g e t h e r  i n  t h e  f u r ­
t h e r a n c e  o f  c o m m o n  p o l i t i c a l  b e l i e f s  
n e c e s s a r i l y  p r e s u p p o s e s  t h e  f r e e d o m
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t o  i t l e n t t l y  t h e  p e o p l e  w t i o  c o n s t i t u t e  
t h e  a s s o c i a t i o n ;  a  p o l i t i c a l  p a r t y ’B 
d e t e r m i n a t i o n  o f  t h e  b o u n d a r i e s  o f  
i t s  o w n  a s s o c i a t i o n ,  a n d  o f  t h e  s t r u c ­
t u r e  w h i c h  b e s t  a l l o w s  i t  t o  p u r s u e  
i t s  p o l i t i c a l  g o a l s ,  i s  p r o t e c t e d  b y  t h e  
C o n s t i t u t i o n .

C o n s t i t u t i o n a l  L a w  § 9 4 0 . 5  — p o ­
l i t i c a l  o r g a n i z a t i o n  — p r i v a c y  
o f  m e m b e r s  

6a ,  6b .  A  p o l i t i c a l  o r g a n i z a t i o n  h a s  
a  c o n s t i t u t i o n a l  r i g h t  t o  p r o t e c t  t h e  
p r i v a c y  o f  i t s  m e m b e r s h i p  r o l l s ,  
w h e r e  a c t s  o f  p u b l i c  a f f i l i a t i o n  m a y  
s u b j e c t  t h e  m e m b e r s  o f  t h e  o r g a n i z a ­
t i o n  t o  p u b l i c  h o s t i l i t y  o r  d i s c r i m i n a ­
t i o n .  •

E l e c t i o n s  § 3  — t i m e ,  p l a c e ,  a n d  
m a n n e r  — r i g h t  t o  v o t e

7 .  T h e  p o w e r  o f  a  s t a t e  u n d e r  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n  ( A r t  I ,  
§  4 ,  c l  1) t o  r e g u l a t e  t h e  t i m e ,  p l a c e ,

^  a n d  m a n n e r  o f  h o l d i n g  e l e c t i o n s  fo.*
- *  U n i t e d  S t a t e s  S e n a t o r s  a n d  R e p r e -

s e n t a t i v e s ,  w h i c h  p o w e r  i s  m a t c h e d  
5* b y  s t a t e  c o n t r o l  o v e r  t h e  e l e c t i o n

p r o c e s s  f o r  s t a t e  o f f i c e s ,  d o e s  n o t  
j u s t i f y ,  w i t h o u t  m o r e ,  a b r i d g m e n t  o f  
t h e  f u n d a m e n t a l  r i g h t  t o  v o t e .

C o n s t i t u t i o n a l  L a w  § 9 4 0 . 5 ;  E l e c ­
t i o n s  § 2 — p a r t y  p r i m a r y  — 
f r e e d o m  o f  a s s o c i a t i o n  — a d ­
m i n i s t r a t i v e  c o s t

8. E v e n  a s s u m i n g  t h e  f a c t u a l  a c c u ­
r a c y  o f  c o n t e n t i o n s  a s  t o  t h e  p o s s i b i l ­
i t y  o f  f u t u r e  i n c r e a s e s  i n  t h e  c o s t  o f  
a d m i n i s t e r i n g  a  s t a t e ’s  p r i m a r y  e l e c ­
t i o n  s y s t e m  d u e  t o  a  p a r t y  r u l e  p e r -

i m i t t i n g  i n d e p e n d e n  i s —r e g i s t e r e d
v o t e r s  n o t  a f f i l i a t e d  w i t h  a n y  p o l i t i ­
c a l  p a r t y —t o  v o t e  i n  t h e  p a r t y ’s  p r i ­
m a r y  e l e c t i o n s  f o r  f e d e r a l  a n d  s t a t e ­
w i d e  o f f i c e , ,  s u c h  c o n t e n t i o n s  d o  n o t  
f o r m  a  s u f f i c i e n t  b a s i s  f o r  i n f r i n g i n g  
t h e  F i r s t  A m e n d m e n t  r i g h t  o f  f r e e ­
d o m  o f  p o l i t i c a l  a s s o c i a t i o n  b y  p r o ­
h i b i t i n g  s u c h  a  p n r t y  r u l e .
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elections 9 z —  primaries —  raid­
ing by other party

9 .  A  p o s s i b l e  s t a t e  i n t e r e s t  i n  s e e k ­
i n g  t o  c u r t a i l  " r a i d i n g ” —a  p r a c t i c e  
w h e r e b y  v o t e r s  i n  s y m p a t h y  w i t h  
o n e  p o l i t i c a l  p a r t y  d e s i g n a t e  t h e m ­
s e l v e s  a s  v o t e r s  o f  a n o t h e r  p a r t y  s o  
o s  t o  i n f l u e n c e  o r  d e t e r m i n e  t h e  r e ­
s u l t s  o f  t h e  o t h e r  p a r t y ' s  p r i m a r y — 
i s  n o t  i m p l i c a t e d  b y  t h e  B t o t e ’s  p r o ­
h i b i t i o n  o f  o n e  p a r t y ’s  c h o i c e  t o  p e r ­
m i t  i n d e p e n d e n t s  ( r e g i s t e r e d  v o t e r s  
n o t  a f f i l i a t e d  w i t h  a n y  p o l i t i c a l  
p a r t y )  t o  v o t e  i n  c e r t a i n  p a r t y  p r i ­
m a r i e s ,  w h e r e ,  u n d e r  s t a t e  l a w ,  (1) 
t h e  i n d e p e n d e n t s  n e e d  o n l y  r e g i s t e r  
a s  p a r t y  m e m b e r s  t o  v o t e  i n  t h e  
p r i m a r y ,  a n d  (2) t h e  s t a t e  p e r m i t s  
s u c h  r e g i s t r a t i o n  a s  l a t e  a s  n o o n  o n  
t h e  b u s i n e s s  d a y  p r e c e d i n g  t h e  p r i ­
m a r y .

C o n s t i t u t i o n a l  L a w  § 9 4 0 . 5 ;  E l e c ­
t i o n s  § § 1,  2 — p r i m a r y  a n d  
g e n e r a l  e l e c t i o n s  — r e l a t i o n  
— f r e e d o m  o f  a s s o c i a t i o n

1 0 a ,  1 0 b .  A  s t a t e  h a s  a  l e g i t i m a t e  
i n t e r e s t  i n  f o s t e r i n g  i n f o r m e d  a n d  
e d u c a t e d  e x p r e s s i o n s  o f  t h e  p o p u l a r  
w i l l  i n  a  g e n e r a l  e l e c t i o n ,  b u t  t h i s  
i n t e r e s t  i s  n o t  s u f f i c i e n t  t o  j u s t i f y ,  
u n d e r  t h e  F i r s t  a n d  F o u r t e e n t h  
A m e n d m e n t s  t o  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n ,  t h e  s t a t e ' s  p r o h i b i t i o n  
o f  a  p a r t y  r u l e  p e r m i t t i n g  i n d e p e n ­
d e n t s —r e g i s t e r e d  v o t e r s  n o t  a f f i l i ­
a t e d  w i t h  a n y  p o l i t i c a l  p a r t y —to  
v o t e  i n  c e r t a i n  p a r t y  p r i m a r i e s ,  o n  
t h e  g r o u n d s  t h a t  v o t e r s  w o u l d  b e  
m i s l e d  b y  p a r t y  l a b e l s  i n  t h e  e n s u i n g  
g e n e r a l  e l e c t i o n ,  w h e r e  (1) 
U n i t e d  S t a t e s  S u p r e m e  C o u r t ’s  c a s e 5 
r e f l e c t  f a i t h  i n  t h e  a b i l i t y  o f  i n d i v i d ­
u a l  v o t e r s  t o  i n f o r m  t h e m s e l v e s  
a b o u t  c a m p a i g n  i s s u e s ,  (2) i n  t h e  
s t a t e  i n  q u e s t i o n ,  t o  b e  l i s t e d  o n  a  
p r i m a r y  b a l l o t  r e q u i r e s  t h a t  a  c a n d i ­
d a t e  h a v e  o b t a i n e d  a t  l e a s t  20%  0 
t h e  v o t e  a t  a  p a r t y  c o n v e n t i o n  w h i c

u i u j r  u u c n u ,Uh*J r*** iwviu uluj uticuu,
a n d  (3) t h e  a r g u m e n t  i n  f a v o r  o f  
s u c h  a  p r o h i b i t i o n  d i s r e g a r d s  t h e  
s u b s t a n t i a l  b e n e f i t  t h e  p a r t y  r u l e  
p r o v i d e s  t h e  p a r t y  a n d  i t s  m e m b e r s  
i n  s e e k i n g  t o  c h o o s e  s u c c e s s f u l  c a n ­
d i d a t e s ,  g i v e n  t h e  n u m e r i c a l  
s t r e n g t h  o f  i n d e p e n d e n t  v o t e r s  i n  
t h a t  s t a t e .  ( S c a l i a ,  J . ,  R e h n q u i s t ,  C h .  
J . ,  a n d  O ' C c n n o r ,  J . ,  d i s s e n t e d  i n  
p a r t  f r o m  t h i s  h o l d i n g . )

C o n s t i t u t i o n a l  L a w  § 9 4 0 . 5 ;  E l e c ­
t i o n s  § 2 — p a r t y  p r i m a r y  — 
f r e e d o m  o f  a s s o c i a t i o n  — p r o ­
t e c t i n g  i n t e g r i t y  o f  p a r t y  .

11a ,  l i b .  E v e n  i f  a  s t a t e  i s  c o r r e c t  
t h a t  i t s  p r o h i b i t i o n  o f  a  p o l i t i c a l  
p a r t y ’s  r u l e  p e r m i t t i n g  i n d e p e n d e n t s  
—r e g i s t e r e d  v o t e r s  n o t  a f f i l i a t e d  
w i t h  a n y  p a r t y —t o  v o t e  i n  c e r t a i n  
p a r t y  p r i m a r i e s  p r o t e c t s  t h e  i n t e g ­
r i t y  o f  t h e  t w o - p a r t y  s y s t e m  a n d  t h e  
r e s p o n s i b i l i t y  o f  p a r t y  g o v e r n m e n t ,  a  
s t a t e  o r  c o u r t  m a y  n o t  c o n s t i t u t i o n ­
a l l y  s u b s t i t u t e  i t s  o w n  j u d g m e n t  f o r  
t h a t  o f  t h e  p a r t y ;  u n d e r  t h e  f r e e d o m  
o f  a s s o c i a t i o n  f o r  t h e  a d v a n c e m e n t  
o f  p o l i t i c a l  b e l i e f s ,  a s  i s  t r u e  o f  a l l  
F i r s t  A m e n d m e n t  f r e e d o m s ,  t h e  
c o u r t s  m a y  n o t  i n t e r f e r e  o n  t h e  
g r o u n d  t h a t  t h e y  v i e w  a  p a r t i c u l a r  
e x p r e s s i o n  a a  u n w i s e  o r  i r r a t i o n a l .  
( S c a l i a ,  J . ,  R e h n q u i s t ,  C h .  J . ,  a n d  
O ’C o n n o r ,  J . ,  d i s s e n t e d  f r o m  t h i s  
h o l d i n g . )

E l e c t i o n s  § 2 — s i n g l e  n o m i n a ­
t i o n s

1 2 a ,  1 2 b .  A  s t a t e  m a y  a d o p t  a

1
p o l i c y  u i  c u m m m g  e a e n  v o t e r  t o  a  
s i n g l e  n o m i n a t i n g  a c t .

C o n s t i t u t i o n a l  L a w  § 9  — c o n ­
s t r u c t i o n  — n e w  s u b j e c t  m a t ­
t e r

1 3 .  I n  d e t e r m i n i n g  w h e t h e r  a  p r o ­
v i s i o n  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u ­
t i o n  a p p l i e s  t o  a  n e w  s u b j e c t  m u t t e r ,  
i t  i s  o f  l i t t l e  s i g n i f i c a n c e  t h a t  i t  i s  
o n e  w i t h  w h i c h  t h e  f r a m e r a  w e r e  n o t  
f a m i l i a r ,  f o r  i n  s e t t i n g  u p  u n  e n d u r ­
i n g  f r a m e w o r k  o f  g o v e r n m e n t ,  t h e y  
u n d e r t o o k  t o  c a r r y  o u t  f o r  t h e  i n d e f i ­
n i t e  f u t u r e  a n d  i n  a l l  t h e  v i c i s s i ­
t u d e s  o f  c h a n g i n g  h u m a n  a f f a i r s ,  
t h o s e  f u n d a m e n t a l  p u r p o s e s  w h i c h  
t h e  i n s t r u m e n t  i t s e l f  d i s c l o s e s .

E l e c t i o n s  § §  2 ,  4  — c o n s t i t u t i o n a l  
v o t e r  q u a l i f i c a t i o n s  — s t a g e s  
a p p l i c a b l e  

1 4 .  T h e  g o a l —u n d e r  A r t  I ,  §  2 ,  c l  
1 , a n d  t h e  S e v e n t e e n t h  A m e n d m e n t  
t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n — 
o f  a s s u r i n g  t h a t  t h e  m e m b e r s  o f  t h e  
U n i t e d  S t a t e s  C o n g r e s s  a r e  c h o s e n  
b y  t h e  p e o p l e  c a n  o n l y  b e  s e c u r e d  i f  
t h a t  p r i n c i p l e  i s  a p p l i c a b l e  t o  e v e r y  
s t a g e  i n  t h e  s e l e c t i o n  p r o c e s s ;  t h e  
c o n s t i t u t i o n a l  v o t e r  q u a l i f i c a t i o n s  o f  
t h e s e  c l a u s e s  a p p l y  t o  p r i m a r i e s  a s  
w e l l  a s  t o  g e n e r a l  e l e c t i o n s  ( 1) w h e r e  
t h e  s t a t e  l a w  h a s  m a d e  t h e  p r i m a r y  
a n  i n t e g r a l  p a r t  o f  t h e  p r o c e d u r e  o f  
c h o i c e ,  o r  (2) w h e r e  i n  f a c t  t h e  p r i ­
m a r y  e f f e c t i v e l y  c o n t r o l s  t h e  c h o i c e .

SYLLABUS BY REPOitTEIl OP DECISIONS

A  C o n n e c t i c u t  s t a t u t e  (§ 9 - 4 3 1 ) ,  e n -  
c ( e d  i n  1 9 5 5 ,  r e q u i r e s  v o t e r s  i n  a n y  
• o l i t i c n l  p u r t y  p r i m a r y  t o  b e  r e g i s ­

t e r e d  m e m b e r s  o f  t h a t  p a r t y .  I n  
J “ 4, a p p e l l e e  R e p u b l i c a n  P u r t y  o f  

R n n e c t i c u t  ( P a r t y )  a d o p t e d  a  P a r t y  
r u l e  t h a t  p e r m i t s  i n d e p e n d e n t  v o t e r s  
R e g i s t e r e d  v o t e r s  n o t  a f f i l i a t e d  

l t h  a n y  p u r t y —t o  v o t e  i n  R e p u b l i ­

c a n  p r i m a r i e s  f o r  f e d e r a l  a n d  s t a t e ­
w i d e  o f l i c e s .  T h e  P u r t y  u n d  t h e  P a r ­
t y ’s  f e d e r a l  o f f i c e h o l d e r s  a n d  s t a t e  
c h u i r m a n  ( a l s o  a p p e l l e e s )  b r o u g h t  a n  
a c t i o n  i n  F e d e r a l  D i s t r i c t  C o u r t  c h a l ­
l e n g i n g  t h e  c o n s t i t u t i o n a l i t y  o f  §  9-  
4 3 1  o n  t h e  g r o u n d  t h a t  i t  d e p r i v e s  
t h e  P u r t y  o f  i t s  r i g h t  u n d e r  t h e  F i r s t
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a n d  F o u r t e e n t h  A m e n d m e n t s  t o  e n ­
t e r  i n t o  p o l i t i c a l  a s s o c i a t i o n  w i t h  
i n d i v i d u a l s  o f  i t s  o w n  c h o o s i n g ,  a n d  
s e e k i n g  d e c l a r a t o r y  a n d  i n j u n c t i v e  
r e l i e f .  T h e  D i s t r i c t  C o u r t  g r a n t e d  
s u m m a r y  j u d g m e n t  i n  a p p e l l e e s ’ f a ­
v o r ,  a n d  t h e  C o u r t  o f  A p p e a l s  a f ­
f i r m e d .

Held:
1. S e c t i o n  9 - 4 3 1  i m p e r m i s s i b l y  

b u r d e n s  t h e  r i g h t s  o f  t h e  P a r t y  a n d  
i t s  m e m b e r s  p r o t e c t e d  b y  t h e  F i r s t  
a n d  F o u r t e e n t h  A m e n d m e n t s .

(a)  T h e  f r e e d o m  o f  a s s o c i a t i o n  p r o ­
t e c t e d  b y  t h o s e  A m e n d m e n t s  i n ­
c l u d e s  p a r t i s a n  p o l i t i c a l  o r g a n i z a ­
t i o n .  S e c t i o n  9 - 4 3 1  p l a c e s  l i m i t s  
u p o n  t h e  g r o u p  o f  r e g i s t e r e d  v o t e r s  
w h o m  t h e  P a r t y  m a y  i n v i t e  t o  p a r -  
t i c i p a t e n i n - t h e - ^ ' b a s i c - f u n c t i o n ”  o f  
s e l e c t i n g  t h e  P a r t y ’s  c a n d i d a t e s .  T h e  
S t a t e  t h u s  l i m i t s  t h e  P a r t y ’s  a s s o c i a ­
t i o n a l  o p p o r t u n i t i e s  a t  t h e  c r u c i a l  
j u n c t u r e  a t  w h i c h  t h e  a p p e a l  t o  c o m ­
m o n  p r i n c i p l e s  m a y  b e  t r a n s l a t e d  
i n t o  c o n c e r t e d  a c t i o n ,  a n d  u e n c e  t o  
p o l i t i c a l  p o w e r  i n  t h e  c o m m u n i t y .  
T h e  f a c t  t h a t  t h e  S t a t e  h a s  t h e  
p o w e r  t o  r e g u l a t e  t h e  t i m e ,  p l a c e ,  
a n d  m a n n e r  o f  e l e c t i o n s  d o e s  n o t  
j u s t i f y ,  w i t h o u t  m o r e ,  t h e  a b r i d g ­
m e n t  o f  f u n d a m e n t a l  r i g h t s ,  s u c h  o s  
t h e  r i g h t  t o  v o t e  o r ,  a s  h e r e ,  t h e  
f r e e d o m  o f  p o l i t i c a l  a s s o c i a t i o n .

(b)  T h e  i n t e r e s t s  a s s e r t e d  b y  a p p e l ­
l a n t  S e c r e t a r y  o f  S t a t e  o f  C o n n e c t i ­
c u t  a s  j u s t i f i c a t i o n  f o r  t h e  s t a t u t a — 
t h a t  i t  e n s u r e s  t h e  a d m i n i s t r a b i l i t y  
o f  t h e  p r i m a r y ,  p r e v e n t s  v o t e r  r a i d ­
i n g ,  a v o i d s  v o t e r  c o n f u s i o n ,  a n d  p r o ­
t e c t s  t h e  i n t e g r i t y  o f  t h e  t w o - p a r t y  
s y s t e m  a n d  t h e  r e s p o n s i b i l i t y  o f  
p a r t y  g o v e r n m e n t —a r e  i n s u b s t a n ­
t i a l .  T h e  p o s s i b i l i t y  o f  i n c r e a s e s  i n  
t h e  c o s t  o f  a d m i n i s t e r i n g  t h e  e l e c ­
t i o n  s y s t e m  i s  n o t  a  s u f f i c i e n t  b a s i s  
f o r  i n f r i n g i n g  a p p e l l e e s ’ F i r s t  
A m e n d m e n t  r i g h t s .  T h e  i n t e r e s t  i n  
c u r t a i l i n g  r a i d i n g  i s  n o t  i m p l i c a t e d ,  
s i n c e  § 9 - 4 3 1  d o e s  n o t  i m p e d e  a  r a i d  
o n  t h e  r e p u b l i c a n  P a r t y  b y  i n d e p e n ­

d e n t  v o t e i s ;  i n d e p e n d e n t  r a i d e r s  
n e e d  o n l y  r e g i s t e r  a s  R e p u b l i c a n s  
a n d  v o t e  i n  t h e  p r i m a r y .  T h e  i n t e r ­
e s t  i n  p r e v e n t i n g  v o t e r  c o n f u s i o n  
o o e s  n o f  m a k e  i t  n e c e s s a r y  t o  b u r ­
d e n  t h e  P a r t y ’s  u s s o c i a t i o n a l  r i g h t s ,  
A n d  e v e n  i f  t h e  S t u t e  w e r e  c o r r e c t  
i n  a r g u i n g  t h a t  §  9 - 4 3 1  i n  p r o v i d i n g  
f o r  a  c l o s e d  p r i m a r y  s y s t e m  i s  d e ­
s i g n e d  t o  s a v e  t h e  P a r t y  f r o m  u n d e r ­
t a k i n g  c o n d u c t  d e s t r u c t i v e  o f  i t s  o w n  
i n t e r e s t s ,  t h e  S t a t e  m a y  n o t  c o n s t i ­
t u t i o n a l l y  s u b s t i t u t e  i t s  j u d g m e n t  f o r  
t h a t  o f  t h e  P a r t y ,  w h o s e  d e t e r m i n a ­
t i o n  o f  t h e  b o u n d a r i e s  o f  i t s  o w n  
a s s o c i a t i o n  a n d  o f  t h e  s t r u c t u r e  t h a t  
b e s t  a l l o w s  i t  t o  p u r s u e  i t s  p o l i t i c a l  
g o a l s  i s  p r o t e c t e d  b y  t h e  C o n s t i t u ­
t i o n .

2 .  T h e  i m p l e m e n t a t i o n  o f  t h e  
P a r t y  r u l e  w i l l  n o t  v i o l a t e  L h e  Q u a l i ­
f i c a t i o n s  C l a u s e  o f  t h e  C o n s t i t u t i o n  
—w h i c h  p r o v i d e s  t h a t  t h e  H o u s e  o f  
R e p r e s e n t a t i v e s  " s h a l l  b e  c o m p o s e d  
o f  M e m b e r s  c h o s e n  . . .  b y  t h e  P e o ­
p l e  o f  t h e  s e v e r a l  S t a t e s ,  a n d  t h e  
E l e c t o r s  i n  e a c h  S t a t e  s h a l l  h a v e  t h e  
Q u a l i f i c a t i o n s  r e q u i s i t e  f o r  E l e c t o r s  
o f  t h e  m o s t  n u m e r o u s  B r a n c h  o f  t h e  
S t a t e  L e g i s l a t u r e " —a n d  t h e  p a r a l l e l  
p r o v i s i o n  o f  t h e  S e v e n t e e n t h  A m e n d ­
m e n t ,  b e c a u s e  i t  d o e s  n o t  d i s e n f r a n ­
c h i s e  a n y  v o t e r  i n  a  f e d e r a l  e l e c t i o n  
w h o  w a s  q u a l i f i e d  t o  v o t e  i n  a  p r i ­
m a r y  o r  g e n e r a l  e l e c t i o n  f o r  t h e  
m o r e  n u m e r o u s  h o u s e  o f  t h e  s t a t e  
l e g i s l a t u r e .  T h e  C l a u s e  a n d  t h e  
A m e n d m e n t  a r e  n o t  v i o l a t e d  b y  t h e  
f a c t  t h a t  t h e  P a r t y  r u l e  e s t a b l i s h e s  
q u a l i f i c a t i o n s  f o r  v o t i n g  i n  c o n g r e s ­
s i o n a l  e l e c t i o n s  t h a t  d i f f e r  f r o m  t h e  
q u a l i f i c a t i o n s  i n  e l e c t i o n s  f o r  t h e  
s t a t e  l e g i s l a t u r e .  W h e r e  s t a t e  l a w ,  o s  
h e r e ,  h a s  m a d e  t h e  p r i m a r y  a n  i n  ^  
g r a l  p a r t  o f  t h e  e l e c t i o n  p r o c e d u r e ,  
t h e  r e q u i r e m e n t s  o f  t h e  C l a u s e  a n  
t h e  A m e n d m e n t  a p p l y  t o  P r " n a I le e  
a s  w e l l  a s  t o  g e n e r a l  e l e c t i o n s ,  i  
a c h i e v e m e n t  o f  t h e  g o a l  o f  
C l a u s e  t o  p r e v e n t  t h e  m i s c h i e f
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w o u l d  a r i s e  i f  s t a t e  v o t e r s  f o u n d  
t h e m s e l v e s  d i s q u a l i f i e d  f r o m  p a r t i c i ­
p a t i n g  i n  f e d e r a l  e l e c t i o n s  d o e s  n o t  
r e q u i r e  t l v t  q u a l i f i c a t i o n s  f o r  e x e r ­
c i s e  o f  t h e  f e d e r a l  f r a n c h i s e  b e  p r e ­
c i s e l y  e q u i v a l e n t  t o  t h e  q u a l i f i c a ­
t i o n s  f o r  e x e r c i s i n g  t h e  f r a n c h i s e  i n  
a  g i v e n  S t a t e .

7 7 0  F 2 d  2 6 5 ,  a f f i r m e d .

M a r s h a l l ,  J . ,  d e l i v e r e d  t h e  o p i n i o n  
o f  t h e  C o u r t ,  i n  w h i c h  B r e n n a n ,  
W h i t e ,  H l n c k i n u n ,  a n d  P o w e l l ,  J .J . ,  
j o i n e d .  S t e v e n s ,  J . ,  f i l e d  a  d i s s e n t i n g  
o p i n i o n ,  i n  w h i c h  S c a l i a ,  J . ,  j o i n e d .  
S c a l i a ,  .J . ,  f i l e d  a  d i s s e n t i n g  o p i n i o n ,  
i n  w h i c h  R e h n q u i s t ,  C .  J . ,  a n d  
O ' C o n n o r ,  J . ,  j o i n e d .
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OPINION OF THE COURT

[4 7 9  US 2 1 0 ]

J u s t i c e  M a r s h a l l  d e l i v e r e d  t h e  
o p i n i o n  o f  t h e  C o u i t .

[ l a ,  2a ]  A p p e l l e e  R e p u b l i c a n  P a r t y  
o f  t h e  S t a t e  o f  C o n n e c t i c u t  ( P a r t y )  i n  
1 9 8 4  a d o p t e d  a  P a r t y  r u l e  w h i c h  
p e r n v t s  i n d e p e n d e n t  v o t e r s —r e g i s ­
t e r e d  v o t e r s  n o t  a f f i l i a t e d  w i t h  a n y  
p o l i t i c a l  p a r t y —t o  v o t e  i n  R e p u b l i ­
c a n  p r i m a r i e s  f o r  f e d e r a l  a n d  s t a t e ­
w i d e  o f f i c e s .  A p p e l l a n t  J u l i a  T u s h -  
j i a n ,  t h e  S e c r e t a r y  o f  t h e  S t a t e  o f  
C o n n e c t i c u t ,  i s  c h a r g e d  w i t h  t h e  a d ­
m i n i s t r a t i o n  o f  t h e  S t a t e ’s  e l e c t i o n  
s t u t u i e s ,  w h i c h  i n c l u d e  a  p r o v i s i o n  
r e q u i r i n g  v o t e r s  i n  a n y  p a r t y  p r i ­
m a r y  t o  b e  r e g i s t e r e d  m e m b e r s  

[4 7 0  US 211 ]

i °r
t h a t  p a r t y .  C o n n  G e n  S t a t  § 9 - 4 3 1
(1985) . '  A p p e l l e e s ,  w h o  i n  a d d i t i o n  t o  
t h e  P a r t y  i n c l u d e  t h e  P a r t y ’s  f e d e r a l  
o f f i c e h o l d e r s  a n d  t h e  P a r t y ’s  s t a t e  
c h a i r m a n ,  c h a l l e n g e d  t h i s  e l i g i b i l i t y  
P r o v i s i o n  o n  t h e  g r o u n d  t h a t  i t  d e - ,  
P r i v e s  t h e  P a r t y  o f  i t s  F i r s t  A m e n d ­
m e n t  r i g h t  t o  e n t e r  i n t o  p o l i t i c a l  
a s s o c i a t i o n  w i t h  i n d i v i d u a l s  o f  i t s ,

” N statute provide!) in pertinent part: 
No person shall be permitted to vote ut a 
Inniary of a party unless he is on the lust- 
“ ’npleted enrollment list of such party in the 
unieipulity or voting district . . .

Puri ̂  'mDj° r purty" is defined as "u |>olitical 
rty or organization whose candidate for

o w n  c h o o s i n g .  T h e  D i s t r i c t  C o u r t  
g r a n t e d  s u m m a r y  j u d g m e n t  i n  f a v o r  
o f  a p p e l l e e s .  5 9 9  F  S u p p  1 2 2 8  ( C o n n  
1 9 8 4 ) .  T h e  C o u r t  o f  A p p e a l s  a f ­
f i r m e d .  7 7 0  F 2 d  2 6 5  ( C A 2  1 9 8 5 ) .  W e  
n o t e d  p r o b a b l e  j u r i s d i c t i o n ,  4 7 4  U S  
1 0 4 9 ,  88 L  E d  2 d  7 6 2 ,  1 0 6  S  C t  7 8 3
( 1 9 8 6 ) ,  a n d  n o w  a f f i r m .

I

I n  1 9 5 5 ,  C o n n e c t i c u t  a d o p t e d  i t s  
p r e s e n t  p r i m a r y  e l e c t i o n  s y s t e m .  F o r  
m a j o r  p a r t i e s ,2 t h e  p r o c e s s  o f  c a n d i ­
d a t e  s e l e c t i o n  f o r  f e d e r a l  a n d  s t a t e ­
w i d e  o f f i c e s  r e q u i r e s  a  s t a t e w i d e  c o n ­
v e n t i o n  o f  p a r t y  d e l e g a t e s ;  d i s t r i c t  
c o n v e n t i o n s  a r e  h e l d  t o  s e l e c t  c a n d i ­
d a t e s  f o r  se< t s  i n  t h e  s t a t e  l e g i s l a ­
t u r e .  T h e  p a r t y  c o n v e n t i o n  m a y  c e r ­
t i f y  a s  t h e  p u r t y - e n d o r s e d  c a n d i d a t e  
a n y  p e r s o n  r e c e i v i n g  m o r e  t h a n  20%  
o f  t h e  v o t e s  c a s e  i n  a  r o l l - c a l l  v o t e  a t  
t h e  c o n v e n t i o n .  A n y  c a n d i d a t e  n o t  
e n d o r s e d  b y  t h e  p a r t y  w h o  r e c e i v e d  
20%  o f  t h e  v o t e  m a y  c h a l l e n g e  t h e  
p a r t y - e n d o r s e d  c a n d i d a t e  i n  a  p r i ­
m a r y  e l e c t i o n ,  i n  w h i c h  t h e  c a n d i -

governor ut lhe taut-preceding election for 
governor received . . . ut least twenty per 
cent of the whole number of votes cast for all 
candidates for governor." Conn Gen Stat §9- 
372l5xHl (1985). The Democratic und Republi­
can parties are the only mujor parties in the 
Stute under this definition.

521



U.S. SUPREME COURT REPORTS 93 L Ed 2d

d a t e  r e c e i v i n g  t h e  p l u r a l i t y  o f  v o t e s  
b e c o m e s  t h e  p a r t y ’s  n o m i n e e .  C o n n  
G e n  S t a t  § §  9 - 3 8 2 ,  9 - 4 0 0 ,  9 - 4 4 4  
( 1 9 8 5 ) .  C a n d i d a t e s  s e l e c t e d  b y  t h e  
m o j o r  p a r t i e s ,  w h e t h e r  t h r o u g h  c o n ­
v e n t i o n  o r  p r i m a r y ,  a r e  a u t o m a t i ­
c a l l y  a c c o r d e d  a  p l a c e  o n  t h e  b a l l o t
a t  t h e  g e n e r a l  e l e c t i o n .

(470 US 212]
§  9 - 3 7 9 .  T h e

c o s t s  o f  p r i m a r y  e l e c t i o n s  a r e  p a i d  
o u t  o f  p u b l i c  f u n d s .  S e e ,  e . g . ,  § 9 - 4 4 1 .

T h e  s t a t u t e  c h a l l e n g e d  i n  t h e s e  
p r o c e e d i n g s ,  § 9 - 4 3 1 ,  h a s  r e m a i n e d  
s u b s t a n t i a l l y  u n c h a n g e d  s i n c e  t h e  
a d o p t i o n  o f  t h e  S t a t e ’s  p r i m a r y  s y s ­
t e m .  I n  1 9 7 6 ,  t h e  s t a t u t e ’s  c o n s t i t u ­
t i o n a l i t y  w a s  u p h e l d  b y  a  t h r e e -  
j u d g e  D i s t r i c t  C o u r t  a g a i n s t  a  c h a l ­
l e n g e  b y  a n  i n d o r ' ' ^  - n t  v o t e r  w h o  
s o u g h t  a  d e c l a r a t i o n  o f  h i s  r i g h t  t o  
v o t e  i n  t h e  R e p u b l i c a n  p r i m a r y .  
N a d e r  v  S c h a f T e r ,  4 1 7  F  S u p p  8 3 7  
( C o n n ) ,  s u m m a r i l y  a f F d ,  4 2 9  U S  9 8 9 ,  
5 0  L  E d  2 d  6 0 2 ,  9 7  S  C t  5 1 6  (1 9 7 6 ) .  
I n  t h a t  a c t i o n ,  t h e  P a r t y  o p p o s e d  t h e  
p l a i n t i f F s  e f T o r t s  t o  p a r t i c i p a t e  i n  t h e  
P a r t y  p r i m a r y .

S u b s e q u e n t  t o  t h e  d e c i s i o n  i n  
N a d e r ,  h o w e v e r ,  t h e  P a r t y  c h a n g e d  
i t s  v i e w s  w i t h  r e s p e c t  t o  p a r t i c i p a ­
t i o n  b y  i n d e p e n d e n t  v o t e r s  i n  P a r t y  
p r i m a r i e s .  M o t i v a t e d  i n  p a r t  b y  t h e  
d e m o g r a p h i c  i m p o r t a n c e  o f  i n d e p e n ­
d e n t  v o t e r s  i n  C o n n e c t i c u t  p o l i t i c s ,3 
i n  S e p t e m b e r  1 9 8 3  t h e  P a r t y ’s  C e n ­
t r a l  C o m m i t t e e  r e c o m m e n d e d  c a l l i n g  
a  s t a t e  c o n v e n t i o n  t o  c o n s i d e r  a l t e r ­
i n g  t h e  P a r t y ’s  r u l e s  t o  a l l o w  i n d e ­
p e n d e n t s  t o  v o t e  i n  P u r t y  p r i m a r i e s .  
I n  J a n u a r y  1 9 8 4  t h e  s t a t e  c o n v e n ­
t i o n  a d o p t e d  t h e  P a r t y  r u l e  n o w  a t  
i s s u e ,  w h i c h  p r o v i d e s :

" A n y  e l e c t o r  e n r o l l e d  a s  a  m e m -

3. The record ehowa that in October 1983 
there were 659,268 registered Democrats, 
425,695 registered Republicans, and 532,723 
registered and unatTiliated voters in Connecti­
cut. 2 App to Juris Statement 244.

b e r  o f  t h e  R e p u b l i c a n  P a r t y  a n d  
a n y  e l e c t o r  n o t  e n r o l l e d  a s  a m e m ­
b e r  o f  a  p a r t y  s h a l l  b e  e l i g i b l e  t o  
v o t e  i n  p r i m a r i e s  f o r  n o m i n a t i o n  
o f  c a n d i d a t e s  f o r  t h e  o f f i c e s  o f  
U n i t e d  S t a t e s  S e n a t o r ,  U n i t e d  
S t a t e s  R e p r e s e n t a t i v e ,  G o v e r n o r ,  
L i e u t e n u n t  G o v e r n o r ,  S e c r e t o r y  o f  
t h e  S t a t e ,  A t t o r n e y  G e n e r a l ,  
C o m p t r o l l e r  a n d  T r e a s u r e r . "  A p p  
20.

D u r i n g  t h e  1 9 8 4  s e s s i o n ,  t h e  R e ­
p u b l i c a n  l e a d e r s h i p  r * h e  B t a t e  l e g ­
i s l a t u r e ,  i n  r e B p o i .  / t h e  c o n f l i c t  
b e t w e e n  t h e  n e w l y  e n a c t e d  P a r t y  
r u l e  a n d  § 9 - 4 3 1 ,  p r o p o s e d  t o  a m e n d  
t h e  s t a t u t e  t o  a l l o w  i n d e p e n d e n t s  t o  
v o t e  i n  p r i m a r i e s  w h e n  p e r m i t t e d  b y  
P a r t y  r u l e s .  T h e  p r o p o s e d  l e g i s l a t i o n  
w a s  d e f e a t e d ,

(470 US 213]
s u b s t a n t i a l l y  a l o n g  

p a r t y  l i n e s ,  i n  b o t h  h o u s e s  o f  t h e  
l e g i s l a t u r e ,  w h i c h  a t  t h a t  t i m e  w e r e  
c o n t r o l l e d  b y  t h e  D e m o c r a t i c  P a r t y .4

T h e  P a r t y  a n d  t h e  i n d i v i d u a l  a p ­
p e l l e e s  t h e n  c o m m e n c e d  t h i s  a c t i o n  
i n  t h e  D i s t r i c t  C o u r t ,  s e e k i n g  a  d e c ­
l a r a t i o n  t h a t  §  9 - 4 3 1  i n f r i n g e s  t h e  
a p p e l l e e s ’ r i g h t  t o  f r e e d o m  o f  a s s o c i ­
a t i o n  f o r  t h e  a d v a n c e m e n t  o f  c o m ­
m o n  p o l i t i c a l  o b j e c t i v e s  g u a r a n t e e d  
b y  t h e  F i r s t  a n d  F o u r t e e n t h  A m e n d ­
m e n t s ,  a n d  i n j u n c t i v e  r e l i e f  a g a i n s t  
i t s  f u r t h e r  e n f o r c e m e n t .  A f t e r  d i s ­
c o v e r y ,  t h e  p a r t i e s  s u b m i t t e d  e x t e n ­
s i v e  s t i p u l a t i o n s  o f  f a c t  t o  t h e  D i s ­
t r i c t  C o u r t ,  w h i c h  g r a n t e d  s u m m a r y  
j u d g m e n t  f o r  a p p e l l e e s .  T h e  D i s t r i c t  
C o u r t  c o n c l u d e d  t h a t  " ( a ] n y  e f f o r t  b y  
t h e  s t a t e  t o  s u b s t i t u t e  i t s  j u d g m e n t  
f o r  t h a t  o f  t h e  p a r t y  o n  . • • l Jle  
q u e s t i o n  o f  w h o  i s  a n d  i s  n o t  s u f f i ­
c i e n t l y  a l l i e d  i n  i n t e r e s t  w i t h  t h e

4. In the November 1984 elections, 
publicans acquired a majority of seats in W 
houses of the stute legislature, and on °™^n. 
mcnt to $ 9-431 was passed, but was vetoed 
the Democratic Governor.
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p a r t y  t o  w a r r a n t  i n c l u s i o n  i n  i t s  
c a n d i d a t e  s e l e c t i o n  p r o c e s s  . . . s u b ­
s t a n t i a l l y  i m p i n g e s  o n  F i r s t  A m e n d ­
m e n t  r i g h t s . ”  5 9 9  F  S u p p ,  a t  1 2 3 8 .  
R e j e c t i n g  t h e  s t a t e  i n t e r e s t s  p r o f ­
f e r e d  b y  n p p e l l u n t  t o  j u s t i f y  t h e  s t a t ­
u t e ,  t h e  D i s t r i c t  C o u r t  h e l d  t h a t  " o s  
a p p l i e d  t o  t h e  R e p u b l i c a n  P a r t y  r u l e  
p e r m i t t i n g  u n a f f i l i a t e d  v o t e r s  t o  p a r ­
t i c i p a t e  i n  c e r t u i n  R e p u b l i c a n  P a r t y  
p r i m a r i e s ,  t h e  s t a t u t e  a b r i d g e s  t h e  
r i g h t  o f  a s s o c i a t i o n  g u a r a n t e e d  b y  
t h e  F i r s t  A m e n d m e n t . "  I d . ,  u t  1 2 4 1 .

T h e  C o u r t  o f  A p p e a l s  a f f i r m e d ,  
h o l d i n g  t h a t  § 9 - 4 3 1  " s u b s t a n t i a l l y  
i n t e r f e r e s  w i t h  t h e  R e p u b l i c a n  P a r ­
t y ’s  f i r s t  a m e n d m e n t  r i g h t  t o  d e f i n e  
i t s  a s s o c i a t i o n a l  b o u n d a r i e s ,  d e t e r ­
m i n e  t h e  c o n t e n t  o f  i t s  m e s s a g e ,  a n d  
e n g a g e  i n  e f f e c t i v e  p o l i t i c a l  a s s o c i a ­
t i o n . ”  7 7 0  F 2 d ,  a t  2 8 3 .

I I

[3 ]  W e  b e g i n  f r o m  t h e  r e c o g n i t i o n  
t h a t  " ( c o n s t i t u t i o n a l  c h a l l e n g e s  t o  
s p e c i f i c  p r o v i s i o n s  o f  u  S t a t e ’s  e l e c ­
t i o n  l a w s  . . . c a n n o t  b e  r e s o l v e d  b y  
a n y  ’ l i t m u s - p a p e r  t e s t ’ t h a t  w i l l  s e p ­
a r a t e  v a l i d  f r o m  i n v a l i d  r e s t r i c ­
t i o n s . "  A n d e r s o n  v  C e l e b r e z z e ,

[470 US 214]
4 6 0

U S  7 8 0 ,  7 8 9 ,  7 5  L  E d  2 d  5 4 7 ,  1 0 3  S  
C t  1 5 6 4  ( 1 9 8 3 )  ( q u o t i n g  S t o r e r  v  
B r o w n ,  4 1 5  U S  7 2 4 ,  7 3 0 ,  3 9  L  E d  2 d  
7 K  9 4  S  C t  1 2 7 4  (1 9 7 4 )) .  " I n s t e a d ,  a  
c ° u r t  . . . m u s t  f i r s t  c o n s i d e r  t h e  
c h a r a c t e r  a n d  m a g n i t u d e  o f  t h e  a s ­
s e r t e d  i n j u r y  t o  t h e  r i g h t s  p r o t e c t e d  
h y  t h e  F i r s t  a n d  F o u r t e e n t h  A m e n d ­
m e n t s  t h a t  t h e  p l a i n t i f f  s e e k s  t o  v i n ­
d i c a t e .  I t  t h e n  m u s t  i d e n t i f y  a n d  
e v a l u a t e  t h e  p r e c i s e  i n t e r e s t s  p u t  
f o r w a r d  b y  t h e  S t u t e  a s  j u s t i f i c a t i o n s  
J ° r  t h e  b u r d e n  i m p o s e d  b y  i t s  r u l e .  
n  P a s s i n g  j u d g m e n t ,  t h e  C o u r t  m u s t  

n ° t  o n l y  d e t e r m i n e  t h e  l e g i t i m a c y  
a , ' d  s t r e n g t h  o f  e a c h  o f  t h o s e  i n t c r -  
f®18. i t  a l s o  m u s t  c o n s i d e r  t h e  e x t e n t  
^  w h i c h  t h o s e  i n t e r e s t s  m n k e  i t

n e c e s s a r y  t o  b u r d e n  t h e  p l a i n t i f f ' s  
r i g h t s . ”  4 6 0  U S .  a t  7 8 9 ,  7 5  L  E d  2 d  
5 4 7 ,  1 0 3  S  C t  1 5 6 4 .

[4 ,  5 a ]  T h e  n a t u r e  o f  t h e  a p p e l l e e s ’ 
F i r s t  A m e n d m e n t  i n t e r e s t  i s  e v i d e n t .  
" I t  i s  b e y o n d  d e b u t e  t h a t  f r e e d o m  t o  
e n g a g e  i n  a s s o c i a t i o n  f o r  t h e  a d ­
v a n c e m e n t  o f  b e l i e f s  a n d  i d e a s  i s  a n  
i n s e p a r a b l e  a s p e c t  o f  t h e  ’ l i b e r t y ’ 
a s s u r e d  b y  t h e  D u e  P r o c e s s  C l a u s e  
o f  t h e  F o u r t e e n t h  A m e n d m e n t ,  
w h i c h  e m b r a c e s  f r e e d o m  o f  s p e e c h . "  
N A A C P  v  A l a b a m a  e x  r e l .  P a t t e r ­
s o n ,  3 5 7  U S  4 4 9 ,  4 6 0 ,  2  L  E d  2 d  
1 4 8 8 ,  7 8  S  C t  1 1 6 3  ( 1 9 5 8 ) ;  s e e  
N A A C P  v  B u t t o n ,  3 7 1  U S  4 1 5 ,  4 3 0 ,  
9  L  E d  2 d  4 0 5 ,  8 3  S  C t  3 2 8  (1 9 6 3 ) ;  
B a t e s  v  L i t t l e  R o c k ,  3 6 1  U S  5 1 6 ,  5 2 2 -  
5 2 3 ,  4  L  E d  2 d  4 8 0 ,  8 0  S  C t  4 1 2  
( 1 9 6 0 ) .  T h e  f r e e d o m  o f  a s s o c i a t i o n  
p r o t e c t e d  b y  t h e  F i r s t  a n d  F o u r ­
t e e n t h  A m e n d m e n t s  i n c l u d e s  p a r t i ­
s a n  p o l i t i c a l  o r g a n i z a t i o n .  E l r o d  v  
B u r n s ,  4 2 7  U S  3 4 7 ,  3 5 7 ,  4 9  L  E d  2 d  
5 4 7 ,  9 6  S  C t  2 6 7 3  ( 1 9 7 6 )  ( p l u r a l i t y  
o p i n i o n ) ;  B u c k l e y  v  V a l e o ,  4 2 4  U S  1, 
1 5 ,  4 6  L  E d  2 d  6 5 9 ,  9 6  S  C t  6 1 2  
( 1 9 7 6 ) .  " T h e  r i g h t  t o  a s s o c i a t e  w i t h  
t h e  p o l i t i c a l  p a r t y  o f  o n e ' s  c h o i c e  i s  
a n  i n t e g r a l  p a r t  o f  t h i s  b a s i c  c o n s t i ­
t u t i o n a l  f r e e d o m . "  K u s p e r  v  P o n -  
t i k e s ,  4 1 4  U S  5 1 ,  5 7 ,  3 8  L  E d  2 d  2 6 0 ,  
9 4  S  C t  3 0 3  ( 1 9 7 3 ) .

[ 5 b ]  J h e  P a r t y  h e r e  c o n t e n d s  t h a t  
§ 9 - 4 3 1  i m p e r m i s s i b l y  b u r d e n s  t h e  
r i g h t  o f  i t s  m e m b e r s  t o  d e t e r m i n e  
f o r  t h e m s e l v e s  w i t h  w h o m  t h e y  w i l l  
a s s o c i a t e ,  a n d  w h o s e  s u p p o r t  t h e y  
w i l l  s e e k ,  i n  t h e i r  q u e s t  f o r  p o l i t i c a l  
s u c c e s s .  T h e  P a r t y ’s  a t t e m p t  t o  
b r o a d e n  t h e  b a s e  o f  p u b l i c  p a r t i c i p a ­
t i o n  i n  a n d  s u p p o r t  f o r  i t s  a c t i v i t i e s  
i s  c o n d u c t  u n d e n i a b l y  c e n t r a l  t o  t h e  
e x e r c i s e  o f  t h e  r i g h t  o f  a s s o c i a t i o n .  
A s  w e  h a v e  s a i d ,  t h e  f r e e d o m  t o  j o i n  
t o g e t i i e r  i n  f u r t h e r a n c e  o f  c o m m o n  
p o l i t i c a l  b e l i e f s  " n e c e s s a r i l y  p r e s u p ­
p o s e s  t h e  f r e e d o m  t o  i d e n t i f y  t h e  
p e o p l e  w h o  c o n s t i t u t e  t h e  a a s o c i a -
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t i o n . ”  D e m o c r a t i c  P a r t y  o f  
[470 US 216]

U n i t ­
e d  S t a t e s  v  W i s c o n s i n  e x  r e l .  L a  
F o l l e t t e ,  4 5 0  U S  1 0 7 ,  1 2 2 ,  6 7  L  E d  
2 d  8 2 ,  1 0 1  S  C t  1 0 1 0  (1 9 8 1 ) .

[6a ]  A  m a j o r  s t a t e  p o l i t i c a l  p a r t y  
n e c e s s a r i l y  i n c l u d e s  i n d i v i d u a l s  p l a y ­
i n g  a  b r o a d  s p e c t r u m  o f  r o l e s  i n  t h e  
o r g a n i z a t i o n ' s  a c t i v i t i e s .  S o m e  o f  t h e  
P a r t y ’s  m e m b e r s  d e v o t e  s u b s t a n t i a l  
p o r t i o n s  o f  t h e i r  l i v e s  t o  f u r t h e r i n g  
i t s  p o l i t i c a l  a n d  o r g a n i z a t i o n a l  g o a l s ,  
o t h e r s  p r o v i d e  s u b s t a n t i a l  f i n a n c i a l  
s u p p o r t ,  w h i l e  s t i l '  o t h e r s  l i m i t  t h e i r  
p a r t i c i p a t i o n  t o  c a s t i n g  t h e i r  v o t e s  
f o r  s o m e  o r  a l l  o f  t h e  P a r t y ’s  c a n d i ­
d a t e s .  C o n s i d e r e d  f r o m  t h e  s t a n d ­
p o i n t  o f  t h e  P a r t y  i t s e l f ,  t h e  a c t  o f  
f o r m a l  e n r o l l m e n t  o r  p u b l i c  a f f i l i a ­
t i o n  w i t h  t h e  P a r t y  i s  m e r e l y  o n e  
e l e m e n t  i n  t h e  c o n t i n u u m  o f  p a r t i c i ­
p a t i o n  i n  P a r t y  a f f a i r s ,  a n d  n e e d  n o t  
b e  i n  a n y  s e n s e  t h e  m o s t  i m p o r t a n t .5

[1b] W e r e  t h e  S t a t e  t o  r e s t r i c t  b y  
s t a t u t e  f i n a n c i a l  s u p p o r t  o f  t h e  P a r ­
t y ’s  c a n d i d a t e s  t o  P a r t y  m e m b e r s ,  o r  
t o  p r o v i d e  t h a t  o n l y  P a r t y  m e m b e r s  
m i g h t  b e  s e l e c t e d  a s  t h e  P a r t y ’s  c h o ­
s e n  n o m i n e e s  f o r  p u b l i c  o f f i c e ,  s u c h  a

5. [6b] Indeed, acts of public affiliation may 
Bubject the members of political organizations 
to public hostility or discrimination; under 
those circumstances an association has a con­
stitutional right to protect the privacy of its 
membership rolls. Bates v Little Rock, 361 US 
516, 523-524, 4 L Ed 2d 480, 80 S Ct 412 
{I960); NAACP v Alabama ex rel. Patterson, 
357 US 449, 462, 2 L Ed 2d 1488, 78 S Ct 1163 
(1958).

6. [1c] I t is this element of potential inter­
ference with the rights of the Purty’s mem­
bers which distinguishes the present case 
from others in which we have considered
'aims by nonmembers of a party seeking to 
. ote in that party's primary despite the par­
ty's opposition. In this latter class of cases, 
the nonmembcr’s desire to participate in the 
party's affairs is overboi ae by the countervail­
ing and legitimate right of the party to deter­
mine its own membership qualifications. See 
Rosario v Rockefeller, 410 US 752, 36 I, Ed 2d
1. B3 S Ct 1245 (1973); Nader v Schaffer, 417 
F Supp 837 (Conn), summarily o(Td, 429 US

p r o h i b i t i o n  o f  p o t e n t i a l  a s s o c i a t i o n  
w i t h  n o n m e m b e r s  w o u l d  c l e a r l y  i n ­
f r i n g e  u p o n  t h e  r i g h t s  o f  t h e  P a r t y ’s 
m e m b e r s  u n d e r  t h e  F i r s t  A m e n d ­
m e n t  t o  o r g a n i z e  w i t h  l i k e - m i n d e d  
c i t i z e n s  i n  s u p p o r t  o f  c o m m o n  p o l i t i ­
c a l  g o a l s .  A s  w e  h a v e  s a i d ,  "  ' [ a j n y  
i n t e r f e r e n c e  w i t h  t h e  f r e e d o m  o f  a  
p a r t y  i s  s i m u l t a n e o u s l y  a n  i n t e r f e r ­
e n c e  w i t h  t h e  f r e e d o m  o f  i t s  
a d h e r e n t s . ’ ”  D e m o c r a t i c  P a r t y ,  s u ­
p r a ,  a t  1 2 2 ,  6 7  L  E d  2 d  8 2 ,  101 S  C t  
1 0 1 0  ( q u o t i n g  S w e e z y  v  N e w  H a m p ­
s h i r e ,  3 5 4  U S  2 3 4 ,  2 5 0 ,  1 L  E d  2 d  
1 3 1 1 ,  7 7  S  C t  1 2 0 3  ( 1 9 5 7 ) ) .8 T h e  s t a t ­
u t e  h e r e  p l a c e s  l i m i t s  u p o n  t h e  
g r o u p  o f

[479 US 216] 
r e g i s t e r e d  v o t e r s  w h o m  t h e  

P a r t y  m a y  i n v i t e  t o  p a r t i c i p a t e  i n  
t h e  " b a s i c  f u n c t i o n ”  o f  s e l e c t i n g  t h e  
P a r t y ’s  c a n d i d a t e s .  K u s p e r  v  P o n -  
t i k e s ,  s u p r a ,  a t  5 8 ,  3 8  L  E d  2 d  2 6 0 ,  
9 4  S  C t  3 0 3 ,  T h e  S t a t e  t h u s  l i m i t s  
t h e  P a r t y ’s  a s s o c i a t i o n a l  o p p o r t u n i ­
t i e s  a t  t h e  c r u c i a l  j u n c t u r e  a t  w h i c h  
t h e  a p p e a l  t o  c o m m o n  p r i n c i p l e s  
m a y  b e  t r a n s l a t e d  i n t o  c o n c e r t e d  
a c t i o n ,  a n d  h e n c e  t o  p o l i t i c a l  p o w e r  
i n  t h e  c o m m u n i t y .7
989, 50 L Ed 2d 602, 97 S Ct 516 (1976). 
Similarly, the Court has upheld the right of 
national political parties to refuse to seat at 
their conventions delegates chosen in state 
selection processes which did not conform to 
parly rules. See Democratic Party of United 
Slates v Wisconsin ex rel. La Follette, 450 US 
107, 67 L Ed 2d 82, 101 S Ct 1010 (1981); 
Cousins v Wigoda, 419 US 477, 4 2 L Ed 2d 
595, 95 S Ct 541 (1975). These situations are 
analytically distinct from the present case, in 
which the Party and its members seek I® 
provide enhanced opportunities for participa­
tion by willing nonmembers. Under theoc 
circumstunces, there is no conflict between 
the associationul interests of members and 
nonmembers. See generally Note, Primary 
Elections and the Collective Right of Freedom 
of Association, 94 Yale U  117 (1984).

7. [ 1 d] Appellant contends that any in­
fringement of the associational right of tne 
Party or its members is de minimis, because 
Connecticut law, us amended during the pen

T A S H J I A N  v  R E P U B L I C A N
479 US 208, 03 L Ed 

[479 US 217]
[ I f ,  7 ]  I t  i s ,  o f  c o u r s e ,  f u n d a m e n t a l  

t o  a p p e l l a n t ’s  d e f e n s e  o f  t h e  S t a t e ’s  
s t a t u t e  t h a t  t h i s  i m p i n g e m e n t  u p o n  
t h e  a s s o c i a t i o n a l  r i g h t s  o f  t h e  P a r t y  
a n d  i t s  m e m b e r s  o c c u r s  a t  t h e  b a l l o t  
b o x ,  f o r  t h e  C o n s t i t u t i o n  g r a n t s  t o  
t h e  S t a t e s  a  b r o a d  p o w e r  t o  p r e ­
s c r i b e  t h e  " T i m e s ,  P l a c e s  a n d  M a n ­
n e r  o f  h o l d i n g  E l e c t i o n s  f o r  S e n a t o r s  
o n d  R e p r e s e n t a t i v e s , "  A r t  I ,  § 4 ,  c l  1, 
w h i c h  p o w e r  i s  m a t c h e d  b y  s t a t e  
c o n t r o l  o v e r  t h e  e l e c t i o n  p r o c e s s  f o r  
s t a t e  o f f i c e s .  B u t  t h i s  a u t h o r i t y  d o e s  
n o t  e x t i n g u i s h  t h e  S t a t e ’s  r e s p o n s i ­
b i l i t y  t o  o b s e r v e  t h e  l i m i t s  e s t a b ­
l i s h e d  b y  t h e  F i r s t  A m e n d m e n t  
r i g h t s  o f  t h e  S t a t e ’s  c i t i z e n s .  T h e  
p o w e r  t o  r e g u l a t e  L h e  t i m e ,  p l a c e ,  
a n d  m a n n e r  o f  e l e c t i o n s  d o e s  n o t  
j u s t i f y ,  w i t h o u t  m o r e ,  t h e  a b r i d g ­
m e n t  o f  f u n d a m e n t a l  r i g h t s ,  s u c h  a s  
t h e  r i g h t  t o  v o t e ,  s e e  W e s b e r r y  v  
S a n d e r s ,  3 7 6  U S  1, 6 - 7 ,  I I  L  E d  2 d  
4 8 1 ,  8 4  S  C t  5 2 6  (1 9 6 4 ) ,  o r ,  a s  h e r e ,  
t h e  f r e e d o m  o f  p o l i t i c a l  a s s o c i a t i o n .  
W e  t u r n  t h e n  t o  a n  e x a m i n a t i o n  o f

dency of this litigution, provides that any 
previously unaffiliated voter may become eli­
gible to vote in the Parly’s primary hy enroll­
ing as a Party member as late as noon on the 
last business day preceding the primary. Conn 
Cen Stat §9-56 (1985). Thus, uppcllunt con­
tends, any independent voter wishing to par­
ticipate in any Party primary may do so.

[1e] This is not a sutisfactury response to 
the Party’s contentions for two reasons. First, 
as the Court of Appeals noted, the formal 
affiliation process is one which individual vot­
ers may employ in order to ussociate with the 
Party, but it provides no means by which the 
members of the Parly muy choose to broaden 
opportunities for joining the association by 
their own ucl, without any intervening action 
by potentiul voters. 770 F2d, at 281, n 24. 
Second, and more iin|>ortuntly, the require­
ment of public affiliation with the Party in 
order to vote in the primary conditions the 
exercise of the ussocinlionul right U|ion (lie 
making of a public statement of adherence to 
the Party which the Stute requires regardless 
of the actual beliefs of the individual voter. 
Cf Wooley v Muynurd, 430 Ho 705, 714 715, 
51 L Ed 2d 752, 97 S Cl 1426 (19771; West

t h e  i n t e r e s t s  w h i c h  a p p e l l a n t  a s s e r t s  
t o  j u s t i f y  t h e  b u r d e n  c u s t  b y  t h e  
s t a t u t e  u p o n  t h e  a s s o c i a t i o n a l  r i g h t s  
o f  t h e  P u r t y  a n d  i t s  m e m b e r s .

I l l

A p p e l l a n t  c o n t e n d s  t h a t  § 9 - 4 3 1  i s  
a  n a r r o w l y  t a i l o r e d  r e g u l a t i o n  w h i c h  
a d v a n c e s  t h e  S t a t e ’s  c o m p e l l i n g  i n ­
t e r e s t s  b y  e n s u r i n g  t h e  a d m i n i s t r a -  
b i l i t y  o f  t h e  p r i m a r y  s y s t e m ,  p r e ­
v e n t i n g  r a i d i n g ,  a v o i d i n g  v o t e r  c o n ­
f u s i o n ,  a n d  p r o t e c t i n g  t h e  r e s p o n s i ­
b i l i t y  o f  p a r t y  g o v e r n m e n t .

A

A l t h o u g h  i t  w a s  n o t  p r e s e n t e d  t o  
t h e  C o u r t  o f  A p p e a l s  a s  a  b a s i s  f o r  
t h e  d e f e n s e  o f  t h e  s t a t u t e ,  a p p e l l a n t  
a r g u e s  h e r e  t h a t  t h e  a d m i n i s t r a t i v e  
b u r d e n  i m p o s e d  b y  t h e  P a r t y  r u l e  i s  
a  s u f f i c i e n t  g r o u n d  o n  w h i c h  t o  u p ­
h o l d  t h e  c o n s t i t u t i o n a l i t v  o f  

[479 US 218]'
§ 9 - 4 3 1 . *

PARTY OF CONNECTICUT
2d 514, 107 S Ct 544

Virginia Board of Education v Barnette, 319 
US 624, 633-634, 87 L Ed 1628, 63 S Ct 1178, 
147 ALR 674 (1943). As counsel for appellees 
conceded at oral argument, a requirement 
that inde|>endcnt voters merely notify stute 
authorities of their intention to vole in the 
Purty primary would be acceptable us an 
administrative measure, but "(l]he problem is 
thut the State is insisting on a public act of 
affiliation . . . joining the Republican Purty 
as u condition of this association," Tr of Orul 
Arg 40.
8. The District Court entered no findings of 

fact as to the potentiul administrative 
chunges necessary (o implement the Party 
rule. As appellant conceded ut orul argument, 
the only evidence in the record before the 
District Court relating to the administration 
of the rule was a statement by the Slate's 
election utlorney in testimony before the leg­
islature that the system would lie "workable.'' 
Id., ut 20. Appellant relies here ujxjn affida­
vits concerning potential administrative bur­
den which were submitted to the Court of 
Ap|>euls in sup|K>rl of up|>cllunt's request for 
u slay, entered nfler this Court noted proba­
ble jurisdiction.
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A p p e l l a n t  c o n t e n d s  t h a t  t h e  P a r t y ' s  
r u l e  w o u l d  r e q u i r e  t h e  p u r c h a s e  o f  
a d d i t i o n a l  v o t i n g  m a c h i n e s ,  t h e  
t r a i n i n g  o f  a d d i t i o n a l  p o l l  w o r k e r s ,  
a n d  p o t e n t i a l l y  t h e  p r i n t i n g  o f  a d d i ­
t i o n a l  b a l l o t  m a t e r i a l s  s p e c i f i c a l l y  
i n t e n d e d  f o r  i n d e p e n d e n t s  v o t i n g  i n  
t h e  R e p u b l i c a n  p r i m a r y .  I n  e s s e n c e ,  
a p p e l l a n t  c l a i m s  t h a t  t h e  a d m i n i s ­
t r a t i o n  o f  t h e  s y s t e m  c o n t e m p l a t e d  
b y  t h e  P a r t y  r u l e  w o u l d  s i m p l y  c o s t  
t h e  S t a t e  t o o  m u c h .

[ 8]  E v e n  a s s u m i n g  t h e  f u c t u a l  a c ­
c u r a c y  o f  t h e s e  c o n t e n t i o n s ,  w h i c h  
h a v e  n o t  b e e n  s u b j e c t e d  t o  a n y  s c r u ­
t i n y  b y  t h e  D i s t r i c t  C o u r t ,  t h e  p o s s i ­
b i l i t y  o f  f u t u r e  i n c r e a s e s  i n  t h e  c o s t  
o f  a d m i n i s t e r i n g  t h e  e l e c t i o n  s y s t e m  
i s  n o t  a  s u f f i c i e n t  b a s i s  h e r e  f o r  i n ­
f r i n g i n g  a p p e l l e e s ’ F i r s t  A m e n d m e n t  
r i g h t s .  C o s t s  o f  a d m i n i s t r a t i o n  w o u l d  
l i k e w i s e  i n c r e a s e  i f  a  t h i r d  m a j o r  
p a r t y  s h o u l d  c o m e  i n t o  e x i s t e n c e  i n  
C o n n e c t i c u t ,  t h u s  r e q u i r i n g  t h e  
S t a t e  t o  f u n d  a  t h i r d  m a j o r - p a r t y  
p r i m a r y .  A d d i t i o n a l  v o t i n g  m a ­
c h i n e s ,  p o l l  w o r k e r s ,  a n d  b a l l o t  m a ­
t e r i a l s  w o u l d  a l l  b e  n e c e s s a r y  u n d e r  
t h e s e  c i r c u m s t a n c e s  a s  w e l l .  B u t  t h e  
S t a t e  c o u l d  n o t  f o r e v e r  p r o t e c t  t h e  
t w o  e x i s t i n g  m a j o r  p a r t i e s  f r o m  c o m ­
p e t i t i o n  s o l e l y  o n  t h e  g r o u n d  t h a t  
t w o  m a j o r  p a r t i e s  a r e  a l l  t h e  p u b l i c  
c a n  a f f o r d .  C f .  A n d e r s o n  v  C e l e -  
b r e z z e ,  4 6 0  U S  7 8 0 ,  7 5  L  E d  2 d  5 4 7 ,  
1 0 3  S  C t  1 5 6 4  (1 9 8 3 ) ;  W i l l i a m s  v  
R h o d e s ,  3 9 3  U S  2 3 ,  2 1  L  E d  2 d  2 4 ,  
8 9  S  C t  5 ,  4 5  O h i o  O p s  2 d  2 3 6  (1 9 6 8 ) .  
W h i l e  t h e  S t a t e  i s  o f  c o u r s e  e n t i t l e d

8. Ab we have previously noted, a study 
commission established by the notional Demo­
cratic Purty concluded that " 'the existence of 
"raiding" has never been conclusively proven 
by survey research.'" Democratic Party of 
United States v Wisconsin ex rel. Lu Follette, 
450 US. at 122-123, n 23, 67 L Ed 2d 82, 101 S 
Ct 1010 (quoting Openness, Participation and

t o  t a k e  a d m i n i s t r a t i v e  a n d  f i n a n c i a l  
c o n s i d e r a t i o n s  i n t o  a c c o u n t  i n  c h o o s ­
i n g  w h e t h e r  o r  n o t  t o  h a v e  a  p r i ­
m a r y  s y s t e m  u t  a l l ,  i t  c o n  n o  m o r e  
r e s t r a i n  t h e  R e p u b l i c a n  P u r t y ’s  f r e e ­
d o m  o f  a s s o c i a t i o n  f o r  r e a s o n s  o f  i t s  
o w n  a d m i n i s t r a t i v e  c o n v e n i e n c e  
t h a n  i t  c o u l d  o n  t h e  s a m e  g r o u n d  
l i m i t  t h e  b a l l o t  a c c e s s  o f  a  n e w  m a ­
j o r  p a r t y .

[470 US 210)
B

[9 ]  A p p e l l a n t  a r g u e s  t h a t  §  9 - 4 3 1  
i s  j u s t i f i e d  u s  a  m e a s u r e  t o  p r e v e n t  
r a i d i n g ,  a  p r a c t i c e  " w h e r e b y  v o t e r s  
i n  s y m p a t h y  w i t h  o n e  p a r t y  d e s i g ­
n a t e  t h e m s e l v e s  a s  v o t e r s  o f  a n o t h e r  
p a r t y  s o  a s  t o  i n f l u e n c e  o r  d e t e r m i n e  
t h e  r e s u l t s  o f  t h e  o t h e r  p a r t y ’s  p r i ­
m a r y . ”  R o s a r i o  v  R o c k e f e l l e r ,  4 1 0  
U S  7 5 2 ,  7 6 0 ,  3 6  L  E d  2 d  1, 9 3  S  C t  
1 2 4 5  ( 1 9 7 3 ) .  W h i l e  w e  h a v e  r e c o g ­
n i z e d  t h a t  " a  S t a t e  m a y  h a v e  a  l e g i t ­
i m a t e  i n t e r e s t  i n  s e e k i n g  t o  c u r t a i l  
’ r a i d i n g , ’ s i n c e  t h a t  p r a c t i c e  m a y  
a f f e c t  t h e  i n t e g r i t y  o f  t h e  e l e c t o r a l  
p r o c e s s , ”  K u s p e r  v  P o n t i k e s ,  4 1 4  U S ,  
a t  5 9 - 6 0 ,  3 8  L  E d  2 d  2 6 0 ,  9 4  S  C t  
3 0 3 ;  R o s a r i o  v  R o c k e f e l l e r ,  s u p r a ,  a t  
7 6 1 ,  3 6  L  E d  2 d  1, 9 3  S  C t  1 2 4 5 ,  t h a t  
i n t e r e s t  i s  n o t  i m p l i c a t e d  h e r e . *  T h e  
s t a t u t e  a s  a p p l i e d  t o  t h e  P a r t y ’s  r u l e  
p r e v e n t s  i n d e p e n d e n t s ,  w h o  o t h e r ­
w i s e  c a n n o t  v o t e  i n  a n y  p r i m a r y ,  
f r o m  p a r t i c i p a t i n g  i n  t h e  R e p u b l i c a n  
p r i m a r y .  Y e t  a  r a i d  o n  t h e  R e p u b l i ­
c a n  P a r t y  p r i m a r y  b y  i n d e p e n d e n t  
v o t e r s ,  a  c u r i o u s  c o n c e p t  o n l y  d i s ­
t a n t l y  r e l a t e d  t o  t h e  t y p e  o f  r a i d i n g

Party Uuilding: Reforms for a Stronger Demo­
cratic Party 68 (Feb. 17, 1978)). In view of our 
conclusion lliu l §9-431 is irrelevant to the 
question of raiding, we express no opinion us 
to whether the continuing difficulty of proving 
that raiding is possible attenuates the as 
serted state interest in preventing the proc' 
lice.

TASIIJIAN v REPUBLICAN PARTY CF CONNECTICUT
479 US 208, 93 L Ed 2d 514, 107 S Cl 544

d i s c u s s e d  i n  K u s p e r  a n d  R o s a r i o ,  i s  
n o t  i m p e d e d  b y  §  9 - 4 3 1 ;  t h e  i n d e p e n d ­
e n t  r a i d e r s  n e e d  o n l y  r e g i s t e r  a s  R e ­
p u b l i c a n s  a n d  v o t e  i n  t h e  p r i m a r y .  
I n d e e d ,  u n d e r  C o n n  G e n  S t u t  § 9 - 5 6  
(1 9 8 5 ) ,  w h i c h  p e r m i t s  a n  i n d e p e n d e n t  
t o  a f l i l i u t e  w i t h  t h e  P a r t y  a s  l a t e  a s  
n o o n  o n  t h e  b u s i n e s s  d a y  p r e c e d i n g  
t h e  p r i m a r y ,  s e e  n  7 ,  s u p r a ,  t h e  S t a t e ’s  
e l e c t i o n  s t a t u t e s  u e t u a l l y  assist a  
" r a i d ”  b y  i n d e p e n d e n t s ,  w h i c h  c o u l d  
b e  o r g a n i z e d  a n d  i m p l e m e n t e d  a t  t h e  
11 t h  h o u r .  T h e  S t u t e ’s  a s s e r t e d  i n t e r ­
e s t  i n  t h e  p r e v e n t i o n  o f  r a i d i n g  p r o ­
v i d e s  n o  j u s t i f i c a t i o n  f o r  t h e  s t a t u t e  
c h a l l e n g e d  h e r e .

[479 US 220)
C

A p p e l l a n t ’s  n e x t  a r g u m e n t  i n  s u p ­
p o r t  o f  §  9 - 4 3 1  i s  t h a t  t h e  c l o s e d  
p r i m a r y  s y s t e m  a v o i d s  v o t e r  c o n f u ­
s i o n .  A p p e l l a n t  c o n t e n d s  t h a t  " ( t j h e  
l e g i s l a t u r e  c o u l d  p r o p e r l y  f i n d  t h a t  
i t  w o u l d  b e  d i f f i c u l t  f o r  t h e  g e n e r a l  
p u b l i c  t o  u n d e r s t a n d  w h a t  a  c a n d i ­
d a t e  s t o o d  f o r  w h o  w a s  n o m i n a t e d  i n  
p a r t  b y  a n  u n k n o w n  a m o r p h o u s  
b o d y  o u t s i d e  t h e  p a r t y ,  w h i l e  n e v e r ­
t h e l e s s  u s i n g  t h e  p a r t y  n a m e . "  B r i e f  
f o r  A p p e l l a n t  5 9 .  A p p e l l e e s  r e s p o n d  
t h a t  t h e  S t a t e  i s  a t t e m p t i n g  t o  a c t  a s  
t h e  i d e o l o g i c a l  g u a r a n t o r  o f  t h e  R e ­
p u b l i c a n  P a r t y ’s  c a n d i d a t e s ,  e n s u r ­
i n g  t h a t  v o t e r s  a r e  n o t  m i s l e d  b y  a  

R e p u b l i c a n "  c a n d i d a t e  w h o  p r o ­
f e s s e s  s o m e t h i n g  o t h e r  t h a n  w h a t  
t h e  S t a t e  r e g a r d s  a s  t r u e  R e p u b l i c a n  
P r i n c i p l e s .  B r i e f  f o r  A p p e l l e e s  2 8 .

[ 10a ]  A s  w e  h u v e  s a i d ,  ” [ t ] h e r e  c u n  
b e  n o  q u e s t i o n  a b o u t  t h e  l e g i t i m a c y  
p f  t h e  S t a t e ’s  i n t e r e s t  i n  f o s t e r i n g  
' n f o r m e d  a n d  e d u c u t e d  e x p r e s s i o n s  

t h e  p o p u l a r  w i l l  i n  a  g e n e r a l  e l e c -  
i i o n " A n d e r s o n  v  C e l e b r e z z e ,  4 6 0  
u s - a t  7 9 6 ,  7 5  L  E d  2 d  5 4 7 ,  1 0 3  S  C t

1 5 6 4 .  T o  t h e  e x t e n t  t h a t  p a r t y  l u b e l s  
p r o v i d e  a  s h o r t h a n d  d e s i g n a t i o n  o f  
t h e  v i e w s  o f  p a r t y  c a n d i d a t e s  o n  
m a t t e r s  o f  p u b l i c  c o n c e r n ,  t h e  i d e n t i ­
f i c a t i o n  o f  c a n d i d a t e s  w i t h  p a r t i c u l a r  
p a r t i e s  p l a y s  a  r o l e  i n  t h e  p r o c e s s  b y  
w h i c h  v o t e r s  i n f o r m  t h e m s e l v e s  f o r  
t h e  e x e r c i s e  o f  t h e  f r a n c h i s e .  A p p e l ­
l a n t ’s  a r g u m e n t  d e p e n d s  u p o n  t h e  
b e l i e f  t h a t  v o t e r s  c a n  b e  " m i s l e d "  b y  
p a r t y  l a b e l s .  B u t  " [ o j u r  c a s e B  r e f l e c t  
a  g r e a t e r  f a i t h  i n  t h e  a b i l i t y  o f  i n d i ­
v i d u a l  v o t e r s  t o  i n f o r m  t h e m s e l v e s  
a b o u t  c a m p a i g n  i s s u e s . ”  I d . ,  a t  7 9 7 ,  
7 5  L  E d  2 d  5 4 7 ,  1 0 3  S  C t  1 5 6 4 .  
M o r e o v e r ,  a p p e l l a n t ' s  c o n c e r n  t h a t  
c a n d i d a t e s  s e l e c t e d  u n d e r  t h e  P a r t y  
r u l e  w i l l  b e  t h e  n o m i n e e s  o f  a n  
" a m o r p h o u s "  g r o u p  u s i n g  t h e  P u r ­
t y ’s  n a m e  i s  i n c o n s i s t e n t  w i t h  t h e  
f a c t s .  T h e  P a r t y  i s  n o t  p r o p o s i n g  
t h a t  i n d e p e n d e n t s  b e  a l l o w e d  t o  
c h o o s e  t h e  P a r t y ’s  n o m i n e e  w i t h o u t  
P a r t y  p a r t i c i p a t i o n ;  o n  t h e  c o n t r a r y ,  
t o  b e  l i s t e d  o n  t h e  P a r t y ’s  p r i m a r y  
b a l l o t  c o n t i n u e s  t o  r e q u i r e ,  u n d e r  a  
s t a t u t e  n o t  c h a l l e n g e d  h e r e ,  t h a t  t h e  
p r i m a r y  c a n d i d a t e  h a v e  o b t a i n e d  a t  
l e a s t  2 0 %  o f  t h e  v o t e  a t  a  P a r t y  
c o n v e n t i o n ,  w h i c h  o n l y  P a r t y  

[479 US 221]
m e m ­

b e r s  m a y  a t t e n d .  C o n n  G e n  S t a t  § 9- 
4 0 0  (1 9 8 5 ) .  I f  n o  s u c h  c a n d i d a t e  
s e e k s  t o  c h a l l e n g e  t h e  c o n v e n t i o n ’s  
n o m i n e e  i n  a  p r i m a r y ,  t h e n  n o  p r i ­
m a r y  i s  h e l d ,  a n d  t h e  c o n v e n t i o n  
n o m i n e e  b e c o m e s  t h e  P a r t y ’s  n o m i ­
n e e  i n  t h e  g e n e r a l  e l e c t i o n  w i t h o u t  
a n y  i n t e r v e n t i o n  b y  i n d e p e n d e n t  v o t ­
e r s .10 E v e n  a s s u m i n g ,  h o w e v e r ,  t h a t  
p u t u t i v e  c a n d i d a t e s  d e f e a t e d  u t  t h e  
P a r t y  c o n v e n t i o n  w i l l  h a v e  a n  i n ­
c r e a s e d  i n c e n t i v e  u n d e r  t h e  P u r t y  o 
r u l e  t o  m a k e  p r i m a r y  c h a l l e n g e s ,  
h o p i n g  t o  a t t r a c t  m o r e  s u b s t a n t i a l  
s u p p o r t  f r o m  i n d e p e n d e n t s  t h a n

•ion°8 tll'P reC?r(1 n0‘ disclose t,1L‘ proportion or Connecticut Kciiiililicun Purty nomiiiu- umt are the result of primary contests
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f r o m  P a r t y  d e l e g a t e s ,  t h e  r e q u i r e ­
m e n t  t h a t  s u c h  c h a l l e n g e r s  g a r n e r  
s u b s t a n t i a l  m i n o r i t y  s u p p o r t  a t  t h e  
c o n v e n t i o n  g r e a t l y  a t t e n u a t e s  t h e  
S l a t e ’s  c o n c e r n  t h a t  t h e  u l t i m a t e  
n o m i n e e  w i l l  b e  w e d d e d  t o  t h e  P a r t y  
i n  n o t h i n g  m o r e  t h u n  a  m a r r i a g e  o f  
c o n v e n i e n c e .

[ 10b ]  I n  a r g u i n g  t h a t  t h e  P a r t y  
r u l e  i n t e r f e r e s  w i t h  e d u c a t e d  d e c i ­
s i o n s  b y  v o t e r s ,  a p p e l l a n t  a l s o  d i s r e ­
g a r d s  t h e  s u b s t a n t i a l  b e n e f i t  w h i c h  
t h e  P a r t y  r u l e  p r o v i d e s  t o  t h e  P a r t y  
a n d  i t s  m e m b e r s  i n  s e e k i n g  t o  
c h o o s e  s u c c e s s f u l  c a n d i d a t e s .  G i v e n  
t h e  n u m e r i c a l  s t r e n g t h  o f  i n d e p e n ­
d e n t  v o t e r s  i n  t h e  S t a t e ,  o n e  o f  t h e  
q u e s t i o n s  m o s t  l i k e l y  t o  o c c u r  t o  
C o n n e c t i c u t  R e p u b l i c a n s  i n  s e l e c t i n g  
c a n d i d a t e s  f o r  p u b l i c  o f f i c e  i s  h o w  
c a n  t h e  P a r t y  m o s t  e f f e c t i v e l y  a p ­
p e a l  t o  t h e  i n d e p e n d e n t  v o t e r ?  B y  
i n v i t i n g  i n d e p e n d e n t s  t o  a s s i s t  i n  t h e  
c h o i c e  a t  t h e  p o l l s  b e t w e e n  p r i m a r y  
c a n d i d a t e s  s e l e c t e d  a t  t h e  P a r t y  c o n ­
v e n t i o n ,  t h e  P a r t y  r u l e  iB  i n t e n d e d  
t o  p r o d u c e  t h e  c a n d i d a t e  a n d  p l a t ­
f o r m  m o s t  l i k e l y  t o  a c h i e v e  t h a t  
g o a l .  T h e  s t a t e  s t a t u t e  i s  s a i d  t o  
d e c r e a s e  v o t e r  c o n f u s i o n ,  y e t  i t  d e ­
p r i v e s  t h e  P a r t y  a n d  i t s  m e m b e r s  o f  
t h e  o p p o r t u n i t y  t o  i n f o r m  t h e m ­
s e l v e s  a s  t o  t h e  l e v e l  o f  s u p p o r t  f o r  
t h e  P a r t y ’s  c a n d i d a t e s  a m o n g  a  c r i t i ­
c a l  g r o u p  o f  e l e c t o r s .  " A  S t a t e ’s

11. At the present time. 21 States provide 
for "closed" primaries of the classic sort, in 
whun the primary voter must be registered 
as a member of the porty for some period of 
time prior to the holding of the primary 
election. See Ariz Rev Stat Ann § 16-467 
(19841; Cnl Elcc Code Ann §501 (West Supp 
1986); Colo Pcv Stat § 1-2-203 (Supp 1986); 
Conn Gen Stat §9-431 (1985); Del Code Ann, 
Tit, 15 §3161 (1981); Fla Slot § 101.021 (1985); 
Kan Stat Ann §25-3301 (1981); K< Rev Stat 
§§ 116.045, 116.055 (1982); Me Rev'Slot Ann, 
Tit 21-A, § 141 et oeq. (Supp 1986-1987); Md 
Ann Code, Art 33. §3-8 et seq. (1985); Neb 
Rev Stat §32-530 (1984); Nev Rev Stat 
§293.287 (1985); NM Stul Ann § 1-4-16 (1985); 
NY Elec Law § 1-104.9 (McKinney 1978); NC 
Gen Slut § 163.74 (1982 and Supp 1985); Ohio

c l a i m  t h a t  i t  i s  e n h a n c i n g  t h e  a b i l i t y  
o f  i t s  c i t i z e n r y  t o  m a k e  w i s e  d e c i ­
s i o n s  b y  r e s t r i c t i n g  t h e  f l o w  o f  i n f o r ­
m a t i o n  t o  t h e m  m u s t  b e  v i e w e d  w i t h  
s o m e  s k e p t i c i s m . ”  A n d e r s o n  v  C e l e -  
b r e z z e ,  s u p r a ,  a t  7 9 8 ,  7 5  L  E d  2 d  
5 4 7 ,  1 0 3  S  C t  1 5 6 4 .  T h e  S t a t e ’s  l e g i t ­
i m a t e  i n t e r e s t s  i n  p r e v e n t i n g  v o t e r  
c o n f u s i o n

[479 US 222] 
a n d  p r o v i d i n g  f o r  e d u c a t e d  

a n d  r e s p o n s i b l e  v o t e r  d e c i s i o n s  i n  n o  
r e s p e c t  " m a k e  i t  n e c e s s a r y  t o  b u r ­
d e n  t h e  [ P a r t y ’s ]  r i g h t s . "  4 6 0  U S ,  a t  
7 8 9 ,  7 5  L  E d  2 d  5 4 7 ,  1 0 3  S  C t  1 5 6 4 .

D

[ 11a ]  F i n a l l y ,  a p p e l l a n t  c o n t e n d s  
t h a t  §  9 - 4 3 1  f u r t h e r s  t h e  S t a t e ’s  c o m ­
p e l l i n g  i n t e r e s t  i n  p r o t e c t i n g  t h e  i n ­
t e g r i t y  o f  t h e  t w o - p a r t y  s y s t e m  a n d  
t h e  r e s p o n s i b i l i t y  o f  p a r t y  g o v e r n ­
m e n t .  A p p e l l a n t  a r g u e s  v i g o r o u s l y  
a n d  a t  l e n g t h  t h a t  t h e  c l o s e d  p r i ­
m a r y  s y s t e m  c h o s e n  b y  t h e  s t a t e  
l e g i s l a t u r e  p r o m o t e s  r e s p o n s i v e n e s s  
b y  e l e c t e d  o f f i c i a l s  a n d  s t r e n g t h e n s  
t h e  e f f e c t i v e n e s s  o f  t h e  p o l i t i c a l  p a r ­
t i e s .

T h e  r e l a t i v e  m e r i t s  o f  c l o s e d  a n d  
o p e n  p r i m a r i e s  h a v e  b e e n  t h e  s u b ­
j e c t  o f  s u b s t a n t i a l  d e b a t e  s i n c e  t h e  
b e g i n n i n g  o f  t h i s  c e n t u r y ,  a n d  n o  
c o n s e n s u s  h a s  a s  y e t  e m e r g e d . "  A p -

Stat, Tit 26, § 1-104 (1976); Ore Rev Stat 
§247.201 (1985); Pa Stat Ann Tit 25, §2832 
(Purdon 1963); SD Codified Laws § 12-4-15 
(1982); W Va Code §3-1-35 (1979); Wyo Slot 
§22-5-212 (1977). Sixteen States allow a voter 
previously unafTiliated with any party to vote 
in a party primary if he affiliates with the 
party a t the time of, or for the purpose of. 
voting in the primary. See Ala Code § 17-16- 
14(b) (1985); Ark Stat Ann §3-126 (1976); Co 
Code Ann §21-2-235 (1982); III Rev Slat, ch 
46. || 7-43(a) (1986); Ind Code §3-10-1-6 (Supp 
1986); Iowa Code §§43.41, 43.42 (1985); Muss 
Gen Laws §53:37 (1984); Miss Code Ann §23- 
15-575 (1986 pamphlet); Mo Rev Stat
§ 115.397 (1978); N il Rev Stut Ann §654:3411 
(1936); NJ S lat Ann § 19:23-45 (West Supp 
1986); Ohio Rev Code Ann §3513.19 (SupP

iy ia i iJ in x N  v itbt'U D LftC /A M  n t n i  x u r  c u ix iN i i id  i u u i  
479 US 208, 93 L Ed 2d 514, 107 S Ct 544

p e l l a n t
[470 US 223] 

i n v o k e s  a  l o n g  a n d  d i s t i n ­
g u i s h e d  l i n e  o f  p o l i t i c a l  s c i e n t i s t s  
a n d  p u b l i c  o f f i c i a l s  w h o  h a v e  b e e n  
s u p p o r t e r s  o f  t h e  c l o s e d  p r i m a r y .  
B u t  o u r  r o l e  i s  n o t  t o  d e c i d e  w h e t h e r  
t h e  s t a t e  l e g i s l a t u r e  w a s  a c t i n g  
w i s e l y  i n  e n a c t i n g  t h e  c l o s e d  p r i ­
m a r y  s y s t e m  i n  1 9 5 5 ,  o r  w h e t h e r  t h e  
R e p u b l i c a n  P u r t y  m a k e s  a  m i s t u k e  
i n  s e e k i n g  t o  d e p a r t  f r o m  t h e  p r a c ­
t i c e  o f  t h e  p a s t  3 0  y e a r s . 1*

W e  h a v e  p r e v i o u s l y  r e c o g n i z e d  t h e  
d u n g e r  t h a t  " s p l i n t e r e d  p a r t i e s  a n d  
u n r e s t r a i n e d  f a c t i o n a l i s m  m a y  d o  
s i g n i f i c a n t  d a m a g e  t o  t h e  f a b r i c  o f  
g o v e r n m e n t . "  S t o r e r  v  B r o w n ,  4 1 5  
U S ,  a t  7 3 6 ,  3 9  L  E d  2 d  7 1 4 ,  9 4  S  C t  
1 2 7 4 .  W e  u p h e l d  a  C a l i f o r n i a  s t a t u t e  
w h i c h  d e n i e d  a c c e s s  t o  t h e  b a l l o t  t o  
a n y  i n d e p e n d e n t  c a n d i d a t e  w h o  h a d  
v o t e d  i n  a  p a r t y  p r i m a r y  o r  b e e n  
r e g i s t e r e d  a s  a  m e m b e r  o f  a  p o l i t i c a l  
p a r t y  w i t h i n  o n e  y e a r  p r i o r  t o  t h e  
i m m e d i a t e l y  p r e c e d i n g  p r i m a r y  e l e c ­
t i o n .  W e  s a i d :

” [ T ] h e  o n e - y e a r  d i s a f f i l i a t i o n  
p r o v i s i o n  f u r t h e r s  t h e  S t a t e ’s  i n ­
t e r e s t  i n  t h e  s t a b i l i t y  o f  i t s  p o l i t i ­
c a l  s y s t e m .  W e  a l s o  c o n s i d e r  t h a t  
i n t e r e s t  a s  n o t  o n l y  p e r m i s s i b l e ,  
b u t  c o m p e l l i n g  a n d  a s  o u t w e i g h i n g  
t h e  i n t e r e s t  t h e  c a n d i d a t e  a n d  h i s  
s u p p o r t e r s  m a y  h a v e  i n  m a k i n g  a  
l a t e

1985); RI Gen law s §17-9-26<c) (1981); SC 
Code §§7-5-120, 7-9-20 (1976 and Supp 19H5); 
Tcnn Code Ann § 2-7-115(bX2) (1985); Tex Elec 
Code Ann § 162.003 (1986). Four States pro­
vide for nonpnrtiBun primaries in which all 
registered voters muy participate, Alusku Stut 
Ann §§ 15.05.010, 15.25.090 (1982); Lu Rev 
Stut Ann §§ 18:401(1, 18:52111 (Weal 1979 und 
Supp J986); Va Code §24.1-182 (1985); Wash 
Rev Code § 29.18.200 (1965), while nine States 
have adopted classical "open" primaries, in 
which all registered voters muy choose in 
wh>ch parly primury to vote. Haw Rev Stat 
5 12-31 (Supp 1984); Idaho Code §§34-402, 34- 
404, 34-904 (Supp 1986); Mich Comp Lows

[479 US 224] 
r a t h e r  t h a n  a n  e a r l y  d e c i s i o n

t o  s e e k  i n d e p e n d e n t  b a l l o t  s t u t u s . ”  
I b i d .

T h e  s t a t u t e  i n  S t o r e r  w a s  d e s i g n e d  
t o  p r o t e c t  t h e  p a r t i e s  a n d  t h e  p u r t y  
s y s t e m  a g a i n s t  t h e  d i s o r g a n i z i n g  e f ­
f e c t  o f  i n d e p e n d e n t  c a n d i d n c i e s  
l a u n c h e d  b y  u n s u c c e s s f u l  p u t a t i v e  
p a r t y  n o m i n e e s .  T h i s  p r o t e c t i o n ,  l i k e  
t h a t  a c c o r d e d  t o  p a r t i e s  t h r e a t e n e d  
b y  r a i d i n g  i n  R o s a r i o  v  R o c k e f e l l e r ,  
4 1 0  U S  7 5 2 ,  3 6  L  E d  2 d  1, 9 3  S  C t  
1 2 4 5  ( 1 9 7 3 ) ,  i s  u n d e r t a k e n  t o  p r e ­
v e n t  t h e  d i s r u p t i o n  o f  t h e  p o l i t i c a l  
p a r t i e s  f r o m  w i t h o u t ,  a n d  n o t ,  a s  i n  
t h i s  c a s e ,  t o  p r e v e n t  t h e  p a r t i e s  f r o m  
t a k i n g  i n t e r n a l  s t e p s  a f f e c t i n g  t h e i r  
o w n  p r o c e s s  f o r  t h e  s e l e c t i o n  o f  c a n ­
d i d a t e s .  T h e  f o r m s  o f  r e g u l a t i o n  u p ­
h e l d  i n  S t o r e r  a n d  R o s a r i o  i m p o s e d  
c e r t a i n  b u r d e n s  u p o n  t h e  p r o t e c t e d  
F i r s :  a n d  F o u r t e e n t h  A m e n d m e n t  
i n t e r e s t s  o f  s o m e  i n d i v i d u a l s ,  b o t h  
v o t e r s  a n d  p o t e n t i a l  c a n d i d a t e s ,  i n  
o r d e r  t o  p r o t e c t  t h e  i n t e r e s t s  o f  o t h ­
e r s . .  I n  t h e  p r e s e n t  c a s e ,  t h e  s t a t e  
s t a t u t e  i s  d e f e n d e d  o n  t h e  g r o u n d  
t h u t  i t  p r o t e c t s  t h e  i n t e g r i t y  o f  t h e  
P a r t y  a g a i n s t  t h e  P a r t y  i t s e l f .

«

[5c, 11b, 12a] U n d e r  t h e s e  c i r c u m ­
s t a n c e s ,  t h e  v i e w s  o f  t h e  S t a t e ,  
w h i c h  t o  s o m e  e x t e n t  r e p r e s e n t  t h e  
viey/9 o f  t h e  o n e  p o l i t i c a l  p a r t y  t r a n -

§§ 168.575, 168 576 (1967 ond Supp 1986); 
Minn Stat § 204D.08H) (1985); Mont Code Ann 
§ 13-10-301(2) (1985); ND Cent Code § 16.1-11- 
22 (Supp 1985); Utah Code Ann §20-3-19(2) 
(Supp 1986); Vt Slat Ann. Tit 17. §2363 
(1982); Wis Stat §§5.37, 6.80(1983-1984).

12. We note thut appellant's direst predic­
tions about destruction of the integrity of the 
election process and decay of responsible 
purty government are not borne out by the 
experience of the 29 Stutes which have chosen 
to permit more substantial openness in their 
primary systems than Connecticut has per­
mitted heretofore.
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s i e n t l y  e n j o y i n g  m a j o r i t y  p o w e r ,  a s  
t o  t h e  o p t i m u m  m e t h o d s  f o r  p r e s e r v ­
i n g  p a r t y  i n t e g r i t y  l o s e  m u c h  o f  
t h e i r  f o r c e .  T h e  S t a t e  a r g u e s  t h a t  i t s  
s t a t u t e  i s  w e l l  d e s i g n e d  t o  s a v e  t h e  
R e p u b l i c a n  P a r t y  f r o m  u n d e r t a k i n g  
a  c o u r s e  o f  c o n d u c t  d e s t r u c t i v e  o f  i t s  
o w n  i n t e r e s t s .  B u t  o n  t h i s  p o i n t  
" e v e n  i f  t h e  S t u t e  w e r e  c o r r e c t ,  a  
S t a t e ,  o r  a  c o u r t ,  m a y  n o t  c o n s t i t u ­
t i o n a l l y  s u b s t i t u t e  i t s  o w n  j u d g m e n t  
f o r  t h a t  o f  t h e  P a r t y . "  D e m o c r a t i c  
P a r t y  o f  U n i t e d  S t a t e s  v  W i s c o n s i n  
e x  r e l .  L a  F o l l e t t e ,  4 5 0  U S ,  a t  1 2 3 -  
1 2 4 ,  6 7  L  E d  2 d  8 2 ,  101 S  C t  1 0 1 0  
( f o o t n o t e  o m i t t e d ) .  T h e  P a r t y ’s  d e t e r ­
m i n a t i o n  o f  t h e  b o u n d a r i e s  o f  i t s  
o w n  a s s o c i a t i o n ,  a n d  o f  t h e  s t r u c t u r e  
w h i c h  b e s t  a l l o w s  i t  t o  p u r s u e  i t s  
p o l i t i c a l  g o a l s ,  i s  p r o t e c t e d  b y  t h e  
C o n s t i t u t i o n .  " A n d  a s  i s  t r u e  o f  a l l  
e x p r e s s i o n s  o f  F i r s t  A m e n d m e n t  
f r e e d o m s ,  t h e  c o u r t s  m a y  n o t  i n t e r ­
f e r e  o n  t h e  g r o u n d  t h a t  t h e y  v i e w  a  
p a r t i c u l a r  e x p r e s s i o n  a s  u n w i s e  o r  
i r r a t i o n a l . ”  I d . ,  a t  1 2 4 ,  6 7  L  E d  2 d  
8 2 ,  1 0 1  S  C t  1 0 1 0 .'1

(479 US 225]
W e  c o n c l u d e  t h a t  t h e  S t a t e ’s  e n ­

f o r c e m e n t ,  u n d e r  t h e s e  c i r c u m ­
s t a n c e s ,  o f  i t s  c l o s e d  p r i m a r y  s y s t e m

13. [12b] Our holding today does not estab­
lish that state regulation of primary voting 
qualifications mny never withstand challenge 
by a political party or its membership. A 
party seeking, for example, to open its pri­
mary to all voters, including members of 
other parties, would raise a different combina­
tion of considerations. Under such circum­
stances, the effect of one party’s broadening of 
participation would threaten other parties 
with the disorganization effects which the 
statutes in Storer v Brown, 415 US 724, 39 L 
Ed 2d 714, 94 S Ct 1274 (1974), and Rosario v 
Rockefeller. 410 US 752, 36 L Ed 2d 1. 93 S Ct 
1245 (1973), were designed to prevent. We 
have observed on several occasions that a 
State mny adopt a "policy of confining each 
voter to a single nominating act," n policy 
decision which is not involved in the present 
cabe. See Anderson v Celebrezzo, 460 US 780, 
802, n 29. 75 L Ed 2d 547, 103 S Cl 1564 
(I9H3I; Storer v Urown, supra, at 743. 39 I. Ed

b u r d e n s  t h e  F i r s t  A m e n d m e n t  r i g h t s  
o f  t h e  P a r t y .  T h e  i n t e r e s t s  w h i c h  t h e  
a p p e l l a n t  a d d u c e s  i n  s u p p o r t  o f  t h e  
B t a t u t e  a r e  i n s u b s t a n t i a l ,  a n d  a c ­
c o r d i n g l y  t h e  s t a t u t e ,  a s  a p p l i e d  t o  
t h e  P a r t y  i n  t h i s  c a s e ,  i s  u n c o n s t i t u ­
t i o n a l .

I V

[2b] A p p e l l a n t  a r g u e s  h e r e ,  a s  i n  
t h e  c o u r t s  b e l o w ,  t h a t  i m p l e m e n t a ­
t i o n  o f  t h e  P a r t y  r u l e  w o u l d  v i o l a t e  
t h e  Q u a l i f i c a t i o n s  C l a u s e  o f  t h e  C o n ­
s t i t u t i o n ,  A r t  I ,  §  2 ,  c l  1 ,  a n d  t h e  
S e v e n t e e n t h  A m e n d m e n t  b e c a u s e  i t  
w o u l d  e s t a b l i s h  q u a l i f i c a t i o n s  f o r  
v o t i n g  i n  c o n g r e s s i o n a l  e l e c t i o n s  
w h i c h  d i f f e r  f r o m  t h e  v o t i n g  q u a l i f i ­
c a t i o n s  i n  e l e c t i o n s  f o r  t h e  m o r e  
n u m e r o u s  h o u s e  o f  t h e  s t a t e  l e g i s l a ­
t u r e .14 T h e  P a r t y  r u l e  a s  a d o p t e d  
p e r m i t s  i n d e p e n d e n t  v o t e r s  t o  v o t e  
i n  P a r t y  p r i m u r i e s  f o r  t h e  o f f i c e s  o f  
U n i t e d  S t a t e s  S e n a t o r  a n d  M e m b e r  
o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s ,  a n d  
f o r  s t a t e w i d e  o f f i c e s ,  b u t  i s  s i l e n t  a s  
r e g a r d s

[479 US 220] 
p r i m a r i e s  h e l d  t o  contest 

n o m i n a t i o n s  f o r  s e a t s  i n  t h e  state 
l e g i s l a t u r e .  S e e  s u p r a ,  a t  2 1 2 ,  93  L

2d 714, 94 S Ct 1274. The analysis of these 
situations derives much from the particular 
facts involved. "The results of this evaluation 
will not be automatic; as we have recognized,  
there is 'no substitute for the hard judgnien a 
that must be made.'" Anderson v Celebrezxe. 
supra, at 789-790, 76 L Ed 2d 547. 103 S «  
1564 (quoting Storer v Brown, supra, at 
39 L Ed 2d 714, 94 S Ct 1274).
14. Article I, §2. cl 1, provides: "The H°u*  

of Representatives shall be composed ° i l 
hers chosen every second Year by the I e 
of the several States, and the Electors in 
State shall have the Qualifications rc<l “ s of 
for Electors of the most numerous Urun' .j, 
the Slate Legislature.” The 
Amendment, which provides for the 
election or United States Senators, s 
pertinent part that "|l]he electors 1 -5jtt
Slate shall have the qualifications r of
for electors of the most numerous or 
the Stole legislatures."

TASHJIAN v REPUBLICAN PARTY OF CONNECTICUT
479 US 208, 93 L Ed 2d 514, 107 S Ct 514

E d  2 d ,  a t  5 2 2 .  A p p e l l a n t  c o n t e n d s  
t h a t  t h e  Q u a l i f i c a t i o n s  C l u u s e  a n d  
t h e  S e v e n t e e n t h  A m e n d m e n t  r e ­
q u i r e  a n  a b s o l u t e  s y m m e t r y  o f  q u a l i ­
f i c a t i o n s  t o  v o t e  i n  e l e c t i o n s  f o r  C o n ­
g r e s s  a n d  t h e  l o w e r  h o u s e  o f  t h e  
B t a t e  l e g i s l a t u r e ,  a n d  t h a t  t h e  P a r t y  
r u l e ,  i f  i m p l e m e n t e d  a c c o r d i n g  t o  i t s  
t e r m s ,  w o u l d  r e q u i r e  l e s s e r  q u a l i f i c a ­
t i o n s  f o r  v o t i n g  i n  P a r t y  p r i m a r i e s  
f o r  f e d e r a l  o f f i c e  t h a n  f o r  s t a t e  l e g i s ­
l a t i v e  o f f i c e .

T h e  C o u r t  o f  A p p e a l s  r e j e c t e d  a p ­
p e l l a n t ’s  a r g u m e n t ,  h o l d i n g  t h a t  t h e  
Q u a l i f i c a t i o n s  C l u u s e  a n d  t h e  p a r a l ­
l e l  p r o v i s i o n  o f  t h e  S e v e n t e e n t h  
A m e n d m e n t  d o  n o t  a p p l y  t o  p r i m a r y  
e l e c t i o n s .  7 7 0  F 2 d ,  a t  2 7 4 .  T h e  c o n ­
c u r r i n g  o p i n i o n  t o o k  a  d i f f e r e n t  
v i e w ,  r e a c h i n g  t h e  c o n c l u s i o n  t h u t  
t h e s e  p r o v i s i o n s  r e q u i r e  o n l y  t h a t  
" a n y o n e  w h o  i s  p e r m i t t e d  t o  v o t e  f o r  
t h e  m o s t  n u m e r o u s  b r a n c h  o f  t h e  
s t a t e  l e g i s l a t u r e  h a s  t o  b e  p e r m i t t e d  
to  v o t e "  i n  f e d e r a l  l e g i s l a t i v e  e l e c ­
t i o n s .  I d . ,  u t  2 8 6  ( O a k e s ,  J . ,  c o n c u r ­
r i n g ) .  W e  a g r e e .

[13, 14] W e  r e c o g n i z e  t h a t  t h e  F e d ­
e r a l  C o n v e n t i o n ,  i n  a d o p t i n g  t h e  
Q u a l i f i c a t i o n s  C l a u s e  o f  A r t i c l e  I ,  
5 2 ,  w a s  n o t  c o n t e m p l a t i n g  t i  e  e f ­
f e c t s  o f  t h a t  p r o v i s i o n  u p o n  t h e  m o d ­
e r n  s y s t e m  o f  p a r t y  p r i m a r i e s .  A s  w e  
h a v e  s a i d :

W e  m a y  a s s u m e  t h a t  t h e  f r a m e r s  
t h e  C o n s t i t u t i o n  i n  a d o p t i n g  

h a t  s e c t i o n ,  d i d  n o t  h a v e  s p e c i f i -  
c “ 1,y  i n  m i n d  t h e  s e l e c t i o n  a n d  
e  R u i n a t i o n  o f  c a n d i d a t e s  f o r  C o n ­
g r e s s  b y  t h e  d i r e c t  p r i m a r y  a n y  
fI10re  t h a n  t h e y  c o n t e m p l a t e d  t h e  
^ P l i c a t i o n  o f  t h e  c o m m e r c e  
^ a u s e  t 0 i n t e r s t a t e  t e l e p h o n e ,  
c  ^ r a P h  a n d  w i r e l e s s  c o m m u n i -  
w i t l ° n ‘ w h i c h  n r e  c o n c e d e d l y  
w , 1 ,n  i t .  B u t  i n  d e t e r m i n i n g  

R R h e r  o  p r o v i s i o n  o f  t h e  C o n s t i ­

t u t i o n  a p p l i e s  t o  a  n e w  s u b j e c t  
m a t t e r ,  i t  i s  o f  l i t t l e  s i g n i f i c a n c e  
t h u t  i t  i s  o n e  w i t h  w h i c h  t h e  f r a m ­
e r s  w e r e  n o t  f a m i l i a r .  F o r  i n  s e t ­
t i n g  u p  a n  e n d u r i n g  f r a m e w o r k  o f  
g o v e r n m e n t  t h e y  u n d e r t o o k  t o  
c a r r y  o u t  f o r  t h e  i n d e f i n i t e  f u t u r e  
a n d  i n  a l l  t h e  v i c i s s i t u d e s  o f  t h e  
c h a n g i n g  a f f a i r s  o f  m e n ,  t h o s e  f u n ­
d a m e n t a l  p u r p o s e s  w h i c h  t h e  i n ­
s t r u m e n t  i t s e l f  d i s c l o s e s . "  U n i t e d  
S t a t e s  v  C l a s s i c ,  3 1 3  U S  2 9 9 ,  3 1 5 -  
3 1 6 ,  8 5  L  E d  1 3 6 8 ,  6 1  S  C t  1 0 3 1  
(1 9 4 1 ) .

[479 US 227]
T h e  f u n d a m e n t a l  p u r p o s e  u n d e r l y ­
i n g  A r t i c l e  I ,  § 2 ,  c l  1 ,  t h a t  " f t j h e  
H o u s e  o f  R e p r e s e n t a t i v e s  s h a l l  b e  
c o m p o s e d  o f  M e m b e r s  c h o s e n  . . .  b y  
t h e  P e o p l e  o f  t h e  s e v e r a l  S t a t e s , "  
l i k e  t h e  p a r a l l e l  p r o v i s i o n  o f  t h e  
S e v e n t e e n t h  A m e n d m e n t ,  a p p l i e s  t o  
t h e  e n t i r e  p r o c e s s  b y  w h i c h  f e d e r a l  
l e g i s l a t o r s  a r e  c h o s e n .  " W h e r e  t h e  
s t a t e  l a w  h a s  m a d e  t h e  p r i m a r y  a n  
i n t e g r a l  p a r t  o f  t h e  p r o c e d u r e  o f  
c h o i c e ,  o r  w h e r e  i n  f a c t  t h e  p r i m a r y  
e f f e c t i v e l y  c o n t r o l s  t h e  c h o i c e , "  t h e  
r e q u i r e m e n t s  o f  A r t i c l e  I ,  §  2 ,  c l  I ,  
a n d  t h e  S e v e n t e e n t h  A m e n d m e n t  
a p p l y  t o  p r i m a r i e s  a s  w e l l  a s  t o  
g e n e r a l  e l e c t i o n s .  U n i t e d  S t a t e s  v  
C l a s s i c ,  s u p r a ,  a t  3 1 8 ,  8 5  L  E d  1 3 6 8 ,  
6 1  S  C t  1 0 3 1 ;  s e e  S m i t h  v  A l l w r i g h t ,  
3 2 1  U S  6 4 9 ,  6 5 9 - 6 6 0 ,  88 L  E d  9 8 7 ,  6 4  
S  C t  7 5 7  (1 9 4 4 ) .  T h e  c o n s t i t u t i o n a l  
g o a l  o f  a s s u r i n g  t h a t  t h e  M e m b e r s  o f  
C o n g r e s s  a r e  c h o s e n  b y  t h e  p e o p l e  
c a n  o n l y  b e  s e c u r e d  i f  t h a t  p r i n c i p l e  
i s  a p p l i c a b l e  t o  e v e r y  s t a g e  i n  t h e  
s e l e c t i o n  p r o c e s s .  I f  p r i m a r i e s  w e r e  
n o t  s u b j e c t  t o  t h e  r e q u i r e m e n t s  o f  
t h e  Q u a l i f i c a t i o n s  C l a u s e s  c o n t a i n e d  
i n  A r t i c l e  I ,  § 2  u n d  t h e  S e v e n t e e n t h  
A m e n d m e n t ,  t h e  f u n d a m e n t a l  p r i n ­
c i p l e  o f  f r e e  e l e c t o r a l  c h o i c e  w o u l d  
b e  s u b j e c t  t o  t h e  s o r t  o f  e r o s i o n  
t h e s e  p r i o r  d e c i s i o n s  w e r e  i n t e n d e d  
t o  p r e v e n t .
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[2c ]  A c c o r d i n g l y ,  w e  h o l d  t h a t  t h e  
Q u a l i f i c a t i o n s  C l a u s e s  o f  A r t i c l e  I ,  
§  2 ,  a n d  t h e  S e v e n t e e n t h  A m e n d ­
m e n t  a r e  a p p l i c a b l e  t o  p r i m a r y  e l e c ­
t i o n s  i n  p r e c i s e l y  t h e  s a m e  f a s h i o n  
t h a t  t h e y  a p p l y  t o  g e n e r a l  c o n g r e s ­
s i o n a l  e l e c t i o n s .  O u r  t a s k  i s  t h e n  t o  
d i s c o v e r  w h e t h e r ,  a s  a p p e l l a n t  c o n ­
t e n d s ,  t h o s e  p r o v i s i o n s  r e q u i r e  t h a t  
v o t e r  q u a l i f i c a t i o n s ,  s u c h  a s  p a r t y  
m e m b e r s h i p ,  i n  p r i m a r i e s  f o r  f e d e r a l  
o f f i c e  m u s t  b e  a b s o l u t e l y  s y m m e t r i ­
c a l  w i t h  t h o s e  p e r t a i n i n g  t o  p r i m a ­
r i e s  f o r  s t a t e  l e g i s l a t i v e  o f f i c e .

O u r  i n q u i r y  b e g i n s  w i t h  a n  e x a m i ­
n a t i o n  o f  t h e  F r a m e r s ’ p u r p o s e  i n  
e n a c t i n g  t h e  f i r s t  Q u a l i f i c a t i o n s  
C l a u s e .  I t  i s  c l e a r  t h a t  t h e  C l a u s e  
w a s  i n t e n d e d  t o  a v o i d  t h e  c o n s e ­
q u e n c e s  o f  d e c l a r i n g  a  s i n g l e  s t a n ­
d a r d  f o r  e x e r c i s e  o f  t h e  f r a n c h i s e  i n  
f e d e r a l  e l e c t i o n s .  T h e  s t a t e  g o v e r n ­
m e n t s  r e p r e s e n t e d  a t  t h e  C o n v e n t i o n  
h a d  e s t a b l i s h e d  v a r y i n g  v o t e r  q u a l i f i ­
c a t i o n s ,  a n d  s u b s t a n t i a l  c o n c e r n  w a s  
e x p r e s s e d  b y  d e l e g a t e s  a s  t o  t h e  
l i k e l y  e f f e c t s  o f  a  f e d e r a l  v o t i n g  q u a l ­
i f i c a t i o n  w h i c h  d i s e n f r a n c h i s e d  v o t ­
e r s  e l i g i b l e  t o  v o t e  i n  t h e  S t a t e s .  
J a m e s

[470 US 228)
W i l s o n  a r g u e d  t h a t  " [ i ] t  

w o u l d  b e  v e r y  h a r d  a n d  d i s a g r e e a b l e  
f o r  t h e  s a m e  p e r s o n s ,  a t  t h e  s a m e  
t i m e ,  t o  v o t e  f o r  r e p r e s e n t a t i v e s  i n  
t h e  S t a t e  L e g i s l a t u r e ,  a n d  t o  b e  e x ­
c l u d e d  f r o m  a  v o t e  f o r  t h o s e  i n  t h e  
N a t i o n a l  L e g i s l a t u r e . "  J .  M a d i s o n ,  
J o u r n a l  o f  t h e  F e d e r a l  C o n v e n t i o n  
4 6 7  ( E .  S c o t t  e d  1 8 9 3 )  ( h e r e i n a f t e r  
M a d i s o n ’s  J o u r n a l ) .  O l i v e r  E l l s w o r t h  
p r e d i c t e d  t h a t  " ( t ] h e  p e o p l e  w i l l  n o t  
r e a d i l y  s u b s c r i b e  t o  a  N a t i o n a l  C o n ­
s t i t u t i o n ,  i f  i t  s h o u l d  s u b j e c t  t h e m  t o  
b e  d i s f r a n c h i s e d . ”  I d . ,  a t  4 6 8 .  B e n j a ­
m i n  F r a n k l i n  a r g u e d ,  i n  t h e  s a m e  
v e i n ,  t h a t  ” [ t ] h e  s o n s  o f  a  s u b s t a n t i a l  
f a r m e r ,  n o t  b e i n g  t h e m s e l v e s  f r e e ­
h o l d e r s ,  w o u l d  n o t  b e  p l e a s e d  a t  b e -  
im» rliu frtin rh iqo rl n n d  th e m  a r e  n

g r e a t  m a n y  p e r s o n s  o f  t h a t  d e s c r i p ,  
t i o n . ”  I d . ,  a t  4 7 1 .  J a m e s  M a d i s o n  
l a t e r  d e f e n d e d  t h e  r e s u l t i n g  p r o v i ­
s i o n  o n  s i m i l a r  g r o u n d s :

" T o  h a v e  r e d u c e d  t h e  d i f f e r e n t  
q u a l i f i c a t i o n s  i n  t h e  d i f f e r e n t  
S t a t e s ,  t o  o n e  u n i f o r m  r u l e ,  w o u l d  
p r o b a b l y  h a v e  b e e n  a s  d i s s a t i s f a c ­
t o r y  t o  s o m e  o f  t h e  S t a t e s ,  a s  i t  
w o u l d  h a v e  b e e n  d i f f i c u l t  t o  t h e  
C o n v e n t i o n .  T h e  p r o v i s i o n  m a d e  
b y  t h e  C o n v e n t i o n  a p p e a r s  t h e r e ­
f o r e ,  t o  b e  t h e  b e s t  t h a t  l a y  w i t h i n  
t h e i r  o p t i o n .  I t  m u s t  b e  s a t i s f a c ­
t o r y  t o  e v e r y  S t a t e ;  b e c a u s e  i t  is 
c o n f o r m a b l e  t o  t h e  s t a n d a r d  a l ­
r e a d y  e s t a b l i s h e d ,  o r  w h i c h  m a y  
b e  e s t a b l i s h e d  b y  t h e  S t a t e  i t s e l f . "  
T h e  F e d e r a l i s t  N o .  5 2 ,  p  3 5 4  (J. 
C o o k e  e d  1 9 6 1 ) .

[ 2d ]  I n  a d o p t i n g  t h e  l a n g u a g e  o f  
A r t i c l e  I ,  §  2 ,  c l  1, t h e  C o n v e n t i o n  
r e j e c t e d  t h e  s u g g e s t i o n  t h a t  a  p r o p ­
e r t y  q u a l i f i c a t i o n  w a s  n e c e s s a r y  to  
r e s t r i c t  t h e  a v a i l a b i l i t y  o f  t h e  f e d ­
e r a l  f r a n c h i s e .  S e e  M a d i s o n ’s  J o u r ­
n a l  4 6 8 - 4 7 3 ;  2  M .  F a r r a n d ,  T h e  R e ­
c o r d s  o f  t h e  F e d e r a l  C o n v e n t i o n  o f  
1 7 8 7 ,  p p  2 0 0 - 2 1 6  ( 1 9 6 6 ) .  F a r  f r o m  
b e i n g  a  d e v i c e  t o  l i m i t  t h e  f e d e r a l  
s u f f r a g e ,  t h e  Q u a l i f i c a t i o n s  C l a u s e  
w a s  i n t e n d e d  b y  t h e  F r a m e r s  t o  p r e ­
v e n t  t h e  m i s c h i e f  w h i c h  w o u l d  a r i s e  
i f  s t a t e  v o t e r s  f o u n d  t h e m s e l v e s  d i s ­
q u a l i f i e d  f r o m  p a r t i c i p a t i o n  i n  f e d ­
e r a l  e l e c t i o n s .  T h e  a c h i e v e m e n t  ot 
t h i s  g o a l  d o e s  n o t  r e q u i r e  t h a t  q u a l e  
l i c a t i o n s  f o r  e x e r c i s e  o f  t h e  f e d e r u
f r a n c h i s e  b e  a t  a l l

[479 US 229] . .
t i m e s  p r e c i s e l y

e q u i v a l e n t  t o  t h e  p r e v a i l i n g  q u a  
c a t i o n s  f o r  t h e  e x e r c i s e  o f  t h e  ' ra  
c h i s e  i n  a  g i v e n  S t a t e .  T h e  *u ”  
m e n t a l  p u r p o s e  o f  t h e  Q u u l i f i c u  i 
C l a u s e s  c o n t a i n e d  i n  A r t i c l e  I> 9  ̂
a n d  t h e  S e v e n t e e n t h  A m e n d n i e n  
s a t i s f i e d  i f  a l l  t h o s e  q u a l i f i e d  t o  j ^  
t i c i p a t e  i n  t h e  s e l e c t i o n  o f  n ^e r , l  t j , e 
o f  t h e  m o r e  n u m e r o u s  b ra n c h  0

T A S H J I A N  v  R E P U B L I C A N  P A R T *  Ut t X i N i N k O u o u  i  
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s t a t e  l e g i s l a t u r e  a r e  a l s o  q u a l i f i e d  t o  
p a r t i c i p a t e  i n  t h e  e l e c t i o n  o f  S e n a ­
t o r s  a n d  M e m b e r s  o f  t h e  H o u s e  o f
Representatives.

[2o ]  O u r  c o n c l u s i o n  t h a t  t h e s e  p r o ­
v i s i o n s  d o  n o t  r e q u i r e  a  p e r f e c t  s y m ­
m e t r y  o f  v o t e r  q u a l i f i c a t i o n s  i n  s t a t e  
a n d  f e d e r a l  l e g i s l a t i v e  e l e c t i o n s  
t a k e s  a d d i t i o n a l  s u p p o r t  f r o m  t h e  
f a c t  t h u t  w e  h a v e  n o t  p r e v i o u s l y  
r e q u i r e d  s u c h  a b s o l u t e  s y m m e t r y  
w h e n  t h e  f e d e r a l  f r a n c h i s e  h a s  b e e n  
e x p a n d e d .  I n  O r e g o n  v  M i t c h e l l ,  4 0 0  
U S  1 1 2 ,  2 7  L  E d  2 d  2 7 2 ,  9 1  S  C t  2 6 0  
(1970), f i v e  J u s t i c e s  a g r e e d  t h a t  t h e  
V o t i n g  R i g h t s  A c t  A m e n d m e n t s  o f  
1970 c o u l d  c o n s t i t u t i o n a l l y  e s t a b l i s h  
a  m i n i m u m  a g e  o f  1 8  f o r  v o t e r s  i n  
f e d e r a l  e l e c t i o n s ,  w h i l e  a  m a j o r i t y  o f  
t h e  C o u r t  a l s o  c o n c l u d e d  t h a t  C o n ­
g r e s s  w a s  w i t h o u t  p o w e r  t o  s e t  r u c h  
a  m i n i m u m  a g e  i n  s t a t e  a n d  l o c a l  
e l e c t i o n s .  S e e  i d . ,  a t  1 1 7 - 1 1 8 ,  2 7  L  E d  
2 d  2 7 2 ,  91  S  C t  2 6 0  ( B l a c k ,  J . ,  a n ­
n o u n c i n g  t h e  j u d g m e n t s  o f  t h e

SEPARATE

[479 US 230)
J u s t i c e  S t e v e n s ,  w i t h  w h o m  J u s ­

t i c e  S c a l i a  j o i n 3, d i s s e n t i n g .

T h e  t h r e s h o l d  i s s u e  p r e s e n t e d  b y  
t h i s  c a s e  i s  w h e t h e r ,  c o n s i s t e n t l y  
w >th t h e  C o n s t i t u t i o n ,  a  S t a t e  m a y  
P e r m i t  a  v o t e r  t o  p a r t i c i p a t e  i n  e l e c -  
. ' e n s  t o  t h e  C o n g r e s s  w h i l e  p r e v e n t -  
l n K t h a t  s a m e  p e r s o n  f r o m  v o t i n g  f o r  
c a n d i d a t e s  t o  t h e  m o s t  n u m e r o u s  

r a n c h  o f  t h e  s t a t e  l e g i s l a t u r e .  I f  w e  
j 68??01 t h e  p l a i n  l a n g u a g e  o f  A r t i c l e  
t h  o  C o n s t i t u t i o n  a n d
j - ,  S <iV(in t e e n L h  A m e n d m e n t ,  t h e
s o n T ^  ^ r a m e r s - a n ( l  t h e  r e a -
  ^ ^ _ o f  t h e  o p i n i o n s  i n  O r e g o n  v

*• 5 'I. cl I, provides: "The House 
U-r» stives shall be composed of Mem-
of (||(, every second Year by the People

g|'V|'.ru* States, and the Electors in each 
111 *,uvv the Qualifications requisite

C o u r t ) .  A p p e l l a n t ’s  r e a d i n g  o f  t h e  
Q u a l i f i c a t i o n s  C l a u s e ,  w h i c h  w o u l d  
r e q u i r e  i d e n t i c a l  v o t e r  q u a l i f i c a t i o n s  
i n  s t a t e  a n d  f e d e r a l  l e g i s l a t i v e  e l e c ­
t i o n s ,  i s  p l a i n l y  i n c o n s i s t e n t  w i t h  
t h e s e  h o l d i n g s .  W e  h o l d  t h a t  t h e  
i m p l e m e n t a t i o n  o f  t h e  P a r t y  r u l e  
d o e s  n o t  v i o l a t e  t h e  Q u a l i f i c a t i o n s  
C l a u s e  o r  t h e  S e v e n t e e n t h  A m e n d ­
m e n t  b e c a u s e  i t  d o e s  n o t  d i s e n f r a n ­
c h i s e  a n y  v o t e r  i n  a  f e d e r a l  e l e c t i o n  
w h o  i s  q u a l i f i e d  t o  v o t e  i n  a  p r i m a r y  
o r  g e n e r a l  e l e c t i o n  f o r  t h e  m o r e  n u ­
m e r o u s  h o u s e  o f  t h e  s t a t e  l e g i s l a ­
t u r e .

V

[ 1g ]  W e  c o n c l u d e  t h a t  § 9 - 4 3 1  i m ­
p e r m i s s i b l y  b u r d e n s  t h e  r i g h t s  o f  t h e  
P a r t y  a n d  i t s  m e m b e r s  p r o t e c t e d  b y  
t h e  F i r s t  a n d  F o u r t e e n t h  A m e n d ­
m e n t s .  ' f h e  i n t e r e s t s  a s s e r t e d  b y  a p ­
p e l l a n t  i n  d e f e n s e  o f  t h e  s t a t u t e  a r e  
i n s u b s t a n t i a l .  T h e  j u d g m e n t  o f  t h e  
C o u r t  o f  A p p e a l s  i s  a f f i r m e d .

OPINIONS

M i t c h e l l ,  4 0 0  U S  1 1 2 ,  2 7  L  E d  2 d  
2 7 2 ,  91  S  C t  2 6 0  ( 1 9 7 0 ) ,  w e  m u s t  
a n s w e r  t h a t  q u e s t i o n  i n  t h e  n e g a ­
t i v e .

E v e r y  p e r s o n  w h o  v o t e s  i n  a  f e d ­
e r a l  e l e c t i o n  f o r  a  M e m b e r  o f  t h e  
H o u s e  o f  R e p r e s e n t a t i v e s  o r  f o r  a  
U i i i t e d  S t a t e s  S e n a t o r  m u s t  b e  q u a l i ­
f i e d  t o  v o t e  f o r  c a n d i d a t e s  t o  t h e  
m o s t  n u m e r o u s  b r a n c h  o f  t h e  s t a t e  
l e g i s l a t u r e .  T h e  C o n s t i t u t i o n  h a s  i m ­
p o s e d  t h i s  c o n d i t i o n  o f  v o t e r  e l i g i b i l ­
i t y  o n  c o n g r e s s i o n a l  e l e c t i o n s  s i n c e  
1 7 8 9 1 a n d  o n  s e n a t o r i a l  e l e c t i o n s  
s i n c e  t h e  S e v e n t e e n t h  A m e n d m e n t  
w a s  r a t i f i e d  i n  1 9 1 3 . J

for Electors of Hie most numerous Brunch or 
the Slate legislature."
2. "The electors in each Stale shall have 

the qualifications requisite lor electors of the 
most numerous brunch of the Stute legisla­
tures"

R33
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A a  t h e  C o u r t  r e c o g n i z e s ,  a n t e ,  a t  
2 2 7 ,  9 3  L  E d  2 d ,  a t  5 3 1 ,  a  p r i m a r y  
e l e c t i o n  i s  p a r t  o f  t h e  p r o c e s s  b y  
w h i c h  M e m b e r s  o f  t h e  H o u s e  a n d  
S e n a t e  a r e  " c h o s e n  . . .  b y  t h e  P e o ­
p l e . "  U S  C o n s t ,  A r t  I ,  §  2 ,  c l  1 . C f .  
U n i t e d  S t a t e s  v  C l a s s i c ,  3 1 3  U S  2 9 9 ,  
3 1 5 ,  8 5  L  E d  1 3 6 8 ,  61  S  C t  1 0 3 1  
( 1 9 4 1 ) .  I n  C o n n e c t i c u t  o n e  o f  t h e  
q u a l i f i c a t i o n s  f o r  v o t e r s  i n  R e p u b l i ­
c a n  P a r t y  p r i m a r y  e l e c t i o n s  f o r  t h e  
l o w e r  h o u s e  o f  t h e  s t a t e  l e g i s l a t u r e  
i s  t h a t  t h e  p e r s o n  b e  " o n  t h e  l a s t -  
c o m p l e t e d  e n r o l m e n t  l i s t  o f  s u c h  
p a r t y  i n  t h e  m u n i c i p a l i t y  o r  v o t i n g  
d i s t r i c t  . . . . ”  C o n n  G e n  S t a t  §  9 -  
4 3 1  ( 1 9 8 5 ) .  T h u s ,  o n l y  e n r o l l e d  R e ­
p u b l i c a n s  m a y  v o t e  i n  t h e  R e p u b l i ­
c a n  p r i m a r y  f o r  t h e  s t a t e  l e g i s l a t u r e .

(170 US 231]
T h e  C o u r t  t o d a y  h o l d s ,  h o w e v e r ,  

t h a t  p u r s u a n t  t o  t h e  R e p u b l i c a n  
P a r t y  o f  C o n n e c t i c u t ’s  r u l e s ,  t h e  
S t a t e  m u s t  p e r m i t  i n d e p e n d e n t ,  a s  
w e l l  a s  e n r o l l e d  R e p u b l i c a n ,  e l e c t o r s  
t o  v o t e  i n  t h e  R e p u b l i c a n  p r i m a r y  
f o r  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  a n d  
t h e  S e n a t e  o f  t h e  U n i t e d  S t a t e s .  T h i s  
f a c i a l  d i s p a r i t y  b e t w e e n  t h e  q u a l i f i ­
c a t i o n s  f o r  e l e c t o r s  o f  H o u s e  a n d  
S e n a t e  c a n d i d a t e s  a n d  t h e  m o p e  
s t r i n g e n t  q u a l i f i c a t i o n s  f o r  e l e c t o r s  
t o  t h e  s t a t e  l e g i s l a t u r e  v i o l a t e s  b o t h  
Q u a l i f i c a t i o n s  C l a u s e s .

T h e  C o u r t  d o e s  n o t  d i s p u t e  t h e  
f a c t  t h a t  t h e  p l a i n  l a n g u a g e  o f  t h e  
C o n s t i t u t i o n  r e q u i r e s  t h a t  v o t e r s  : n  
c o n g r e s s i o n a l  a n d  s e n a t o r i a l  e l e c ­
t i o n s  " s h a l l  h a v e ”  t h e  q u a l i f i c a t i o n s  
o f  v o t e r s  i n  e l e c t i o n s  t o  t h e  s t a t e  
l e g i s l a t u r e .  T h e  C o u r t  n e v e r t h e l e s s  
s e p a r a t e s  t h e  f e d e r a l  v o t e r  q u a l i f i c a ­
t i o n s  f r o m  t h e i r  s t a t e  c o u n t e r p a r t s ,  
i n e x p l i c a b l y  t r e a t i n g  t h e  m a n d a t o r y  
" s h a l l  h a v e "  l a n g u a g e  o f  t h e  C l a u s e s

a s  t h o u g h  i t  m e a n s  o n l y  t h a t  t h e  
f e d e r a l  v o t e r s  " m a y  b u t  n e e d  n o t  
h a v e ” t h e  q u a l i f i c a t i o n s  o f  s t a t e  v o t ­
e r s .  I n  s u p p o r t  o f  t h i s  f r e e w h e e l i n g  
i n t e r p r e t a t i o n  o f  t h e  C o n s t i t u t i o n  
t h e  C o u r t  r e l i e s  o n  w h a t  i t  d e s c r i b e s  
a s  t h e  F r a m e r s ’ p u r p o s e  i n  e n a c t i n g  
t h e  f i r s t  Q u a l i f i c a t i o n  C l a u s e  a n d  o n  
t h e  j u d g m e n t  i n  O r e g o n  v  M i t c h e l l  
s u p r a ,  2 7  L  E d  2 d  2 7 2 ,  9 1  S  C t  26o !  
N e i t h e r  o f  t h e s e  a r g u m e n t s  w i t h -  
s t a n d s  s c r u t i n y .

T h e  e x c e r p t s  f r o m  t h e  d e b a t e  
a m o n g  t h e  F r a m e r s  q u o t e d  b y  t h e  
C o u r t ,  a n t e ,  a t  2 2 7 - 2 2 9 ,  9 3  L  E d  2d,  
a t  5 3 1 - 5 3 3 ,  r e l a t e d  t o  a  m o t i o n  m a d e  
b y  G o u v e r n e u r  M o r r i s  t o  a m e n d  a  
d r a f t  o f  p r o p o s e d  A r t  I ,  §  1, t h a t  h u d  
b e e n  p r e p a r e d  b y  t h e  C o m m i t t e e  o n  
D e t a i l .  T o  u n d e r s t a n d  t h e  f u l l  s i g n i f ­
i c a n c e  o f  t h a t  d e b a t e  i t  i s  n e c e s s u r y  
f i r s t  t o  c o n s i d e r  t h e  p r o v i s i o n  t h a t  
G o u v e r n e u r  M o r r i s  w a n t e d  t o  
c h a n g e  a n d  t h e n  t o  c o n s i d e r  t h e  n a ­
t u r e  o f  h i s  p r o p o s e d  a m e n d m e n t .

J u s t i c e  S t e w a r t  a c c u r a t e l y  s u m ­
m a r i z e d  t h a t  b a c k g r o u n d  i n  h i s  o p i n ­
i o n  i n  O r e g o n  v  M i t c h e l l ,  s u p r a :

" A n  e a r l y  d r a f t  o f  t h e  C o n s t i t u ­
t i o n  p r o v i d e d  t h a t  t h e  S t a t e s  
s h o u l d  f i x  t h e  q u a l i f i c a t i o n s  o f  v o t ­
e r s  i n  c o n g r e s s i o n a l  e l e c t i o n s  s u b ­
j e c t  t o  t h e  p r o v i s o  t h a t  t h e s e  q u a l i ­
f i c a t i o n s  m i g h t  ' a t  a n y  T i m e  b e  
a l t e r e d  a n d  s u p e r s e d e d  b y  t h e  L e g ­
i s l a t u r e  o f  t h e  U n i t e d  S t a t e s . ’ T b e 
r e c o r d s  o f

[179 US 232) 
t h e  C o m m i t t e e  o n  D e ­

t a i l  s h o w  t h a t  i t  w a s  d e c i d e d  o  
s t r i k e  t h e  p r o v i s i o n  g r a n t i n g  
C o n g r e s s  t h e  a u t h o r i t y  t o  s e t  v o  
i n g  q u a l i f i c a t i o n s  a n d  t o  a d d  i n  ) 
s t e a d  a  c l a u s e  m a k i n g  t h e  q u a  1

TASHJIAN v REPUBLICAN PARTY OF CONNECTICUT
479 US 208. 93 L Ed 2d 514, 107 S Ct 514

c a t i o n s  ' t h e  s a m e  f r o m  T i m e  t o  
T i m e  u s  t h o s e  o f  t h e  E l e c t o r s ,  i n  
t h e  s e v e r u l  S t u t e s ,  o f  t h e  m o s t  
n u m e r o u s  B r a n c h  o f  t h e i r  o w n  
L e g i s l a t u r e s . ’ T h e  p r o p o s e d  d r a f t  
r e p o r t e d  b y  t h e  C o m m i t t e e  o n  D e ­
t a i l  t o  t h e  C o n v e n t i o n  i n c l u d e d  
t h e  f o l l o w i n g :

" ' T h e  q u a l i f i c a t i o n s  o f  ( h e  e l e c ­
t o r s  shall be the same, f r o m  t i m e  
t o  t i m e ,  a s  t h o s e  o f  t h e  e l e c t o r s  i n  
t h e  s e v e r u l  S t a t e s ,  o f  t h e  m o s t  
n u m e r o u s  b r a n c h  o f  t h e i r  o w n  l e g ­
i s l a t u r e s . ’ A r t  I V ,  §  1 .”  I d . ,  u t  2 8 9 ,  
27  L  E d  2 d  2 7 2 ,  9 1  S  C t  2 6 0  ( c o n ­
c u r r i n g  i n  p a r t  a n d  d i s s e n t i n g  i n  
p a r t )  ( f o o t n o t e s  o m i t t e d ;  e m p h a s i s  
a d d e d ) .

T h u s ,  t h e  d r a f t  t h a t  t h e  F e d e r u l  
C o n v e n t i o n  o f  1 7 8 7  w a s  c o n s i d e r i n g  
w h e n  G o u v e r n e u r  M o r r i s  m a d e  h i s  
m o t i o n  w a s  a b u n d a n t l y  c l e a r —t h e  
q u a l i f i c a t i o n s  o f  t h e  f e d e r a l  e l e c t o r s  
" s h a l l  b e  t h e  s a m e ”  a s  t h e  e l e c t o r s  
o f  t h e  l e g i s l a t u r e s  o f  t h e  s e v e r a l  
S l a t e s .  J .  M a d i s o n ,  J o u r n u l  o f  t h e  
F e d e r a l  C o n v e n t i o n  4 4 9 - 4 5 0  ( E .  S c o t t  
e d  1893) .  T h i s  p r o v i s i o n  w o u l d  e n ­
s u r e  u n i f o r m i t y  o f  e l e c t o r s ’ q u a l i f i c a ­
t i o n s  w i t h i n  e a c h  S t a t e ,  b u t  w o u l d  
n ° t  i m p o s e  a  u n i f o r m  n a t i o n w i d e  
s t a n d a r d .1

I t  w a s  t h i s  c l a u s e  t h a t  G o u v e r n e u r  
m o r r i s  p r o p o s e d  t o  s t r i k e  i n  o r d e r  t o  
8u b a t i t u t e  u  c l a u s e  p e r m i t t i n g  C o n ­
g r e s s  t o  p r e s c r i b e  t h e  e l e c t o r a l  q u a l i ­

3- James Wilson referred to this part of the 
co Committee on Dctuil as "well
nsidered," and "he did not think it could be 
"Ked for the better. It was dillicult to form

S.a." «,fer,n ru*e qualifications, for nil the
( V , “L Madison. Journal of the Federal
,,vontion 4G7 (E. Scott ed 1893).

I4Z' ^ 1°. °l)'n'on of Justice Itnrlun, 400 US, ut 
• 27 L Ed 2d 272. 91 S Cl 260

f i c a t i o n s  o r  t o  a d o p t  a  p r o v i s i o n  
" w h i c h  w o u l d  r e s t r a i n  t h e  r i g h t  o f  
s u f f r a g e  t o  f r e e h o l d e r s . "  I d . ,  u t  4 6 7 .  
N o t  s u r p r i s i n g l y ,  h i s  p r o p o s a l  w u s  
d e f e a t e d  b y  a  v o t e  o f  7 -1  b e c u u s e  i t  
w o u l d  h a v e  d i s e n f r a n c h i s e d  u  l a r g e  
n u m b e r  o f  v o t e r s  i n  S t a t e s  t h a t  d i d  
n o t  i m p o s e  a  p r o p e r t y  q u a l i f i c a t i o n  
o n  t h e  r i g h t  t o  v o t e .  I d . ,  a t  4 6 7 ,  4 6 8 ,  
4 7 1 - 4 7 2 .  D e s p i t e  t h e  C o u r t ’s  r e l i a n c e  
o n  t h e  c o n c e r n s  t h u t  l e d  t h e  

(470 US 233]
F r a m ­

e r s  t o  r e j e c t  t h e  M o r r i s  p r o p o s a l ,  
t h e y  s h e d  a b s o l u t e l y  n o  l i g h t  o n  t h e  
r e a s o n s  w h y  t h e  C o m m i t t e e  o n  D e -  
t u i l  h u d  p r e v i o u s l y  d e c i d e d  t h a t  t h e  
v o t e r s ’ q u a l i f i c a t i o n s  i n  s t a t e  a n d  
f e d e r a l  e l e c t i o n s  " s h a l l  b e  t h e  
s a m e . ”

T h e  C o u r t ’s  r e l i a n c e  o n  t h e  h o l d ­
i n g  i n  O r e g o n  v  M i t c h e l l  i s  e q u a l l y  
m i s g u i d e d .  T h a t  c a B e  t e s t e d  t h e  c o n ­
s t i t u t i o n a l i t y  o f  c e r t u i n  p a r t s  o f  t h e  
V o t i n g  R i g h t s  A c t  A m e n d m e n t s  o f  
1 9 7 0 ,  8 4  S t u t  3 1 4 ,  i n c l u d i n g  t h e  s e c ­
t i o n  t h a t  l o w e r e d  t h e  m i n i m u m  a g e  
o f  v o t e r s  i n  b o t h  s t a t e  a n d  f e d e r a l  
e l e c t i o n s  f r o m  2 1  t o  18 .  F o u r  M e m ­
b e r s  o f  t h e  C o u r t  c o n c l u d e d  t h a t  
C o n g r e s s  h a d  n o  s u c h  p o w e r ; *  f o u r  
o t h e r  M e m b e r s  o f  t h e  C o u r t  c o n ­
c l u d e d  t h a t  t h e  e n t i r e  s t a t u t e  w u s  
v a l i d .8 T h u s ,  t h e  c o n c l u s i o n s  o f  a l l  
e i g h t  o f  t h o s e  J u s t i c e s  w e r e  c o n s i s ­
t e n t  ' w i t h  t h e  p r o p o s i t i o n  t h a t  t h e  
C o n s t i t u t i o n  r e q u i r e s  t h e  s a m e  q u a l ­
i f i c a t i o n s  f o r  s t a t e  a n d  f e d e r a l  e l e c -

(concurring in part and dissenting in part), 
and opinion of Justice Stewart, id., at 281, 
287-289. 27 I, Ed 2d 272, 91 S Ct 260 (joined 
by llurger, C. J., and Blnckmun. J ).

5. See opinion of Justice Douglas, id , ut 
135, 141 144, 27 L Ed 2d 272. 91 S Ct 260, and 
the joint opinion, id., at 229, 280-281, 27 L Ed 
2d 272, 91 S Cl 260 (opinion of Urennun, 
White, and Marshall, JJ ).
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t i o n s . *  O n l y  J u s t i c e  B l a c k  c o n c l u d e d  
t h a t  t h e  s t a t u t e  w a s  i n v a l i d  i n s o f a r  
a s  i t  a p p l i e d  t o  s t a t e  e l e c t i o n s  b u t  
v a l i d  i n s o f a r  a s  i t  a p p l i e d  t o  f e d e r a l  
e l e c t i o n s .  4 0 0  U S ,  a t  125-1 .30 ,  2 7  L  
E d  2 d  2 7 2 ,  9 1  S  C t  2 6 0 .

E v e n  J u s t i c e  B l a c k ’s  r e a s o n i n g ,  
h o w e v e r ,  s u p p o r t s  a  l i t e r a l  r e a d i n g  
o f  t h e  Q u a l i f i c a t i o n s  C l a u s e  i n  t h e  
a b s e n c e  o f  a  f e d e r a l  s t a t u t e  p r e s c r i b ­
i n g  a  d i f f e r e n t  r u l e  f o r  f e d e r a l  e l e c ­
t i o n s .  F o r  h e  r e l i e d  e n t i r e l y  o n  t h e  
p r o v i s i o n  i n  A r t  I ,  §  4 ,  t h a t  e m p o w ­
e r s  C o n g r e s s  t o  a l t e r  a  S t a t e ’s  r e g u ­
l a t i o n s  c o n c e r n i n g  t h e  t i m e s ,  p l a c e s ,  
a n d  m a n n e r  o f  h o l d i n g  e l e c t i o n s  f o r  
S e n a t o r s  a n d  R e p r e s e n t a t i v e s .  4 0 0  
U S ,  a t  1 1 9 - 1 2 4 ,  2 7  L  E d  2 d  2 7 2 ,  9 1  S  
C t  2 6 0 .  I n  J u s t i c e

[479 US 234]
B l a c k ’s  o p i n i o n ,  t h e  

q u a l i f i c a t i o n s  t h a t  t h e  S t a t e  p r e ­
s c r i b e d  f o r  t h e i r  o w n  v o t e r s  f o r  s t a t e  
o f f i c e s  " w e r e  a d o p t e d  f o r  f e d e r a l  o f ­
f i c e s  u n l e s s  C o n g r e s s  d i r e c t s  o t h e r ­
w i s e  u n d e r  A r t  I ,  § 4 . ’ ’ I d . ,  a t  1 2 5 ,  
2 7  L  E d  2 d  2 7 2 ,  91  S  C t  2 6 0 .

I n  t h i s  c a s e  t h e r e  i s  n o  f e d e r a l  
s t a t u t e  t h a t  p u r p o r t s  t o  a u t h o r i z e  
t h e  S t a t e  o f  C o n n e c t i c u t  t o  p r e s c r i b e  
d i f f e r e n t  q u a l i f i c a t i o n s  f o r  s t a t e  a n d  
f e d e r a l  e l e c t i o n s .  T h u s ,  t h e r e  i s  n o  
a u t h o r i t y  w h a t s o e v e r  f o r  t h e  C o u r t ’s  
r e f u s a l  t o  h o n o r  t h e  p l a i n  l a n g u a g e  
o f  t h e  Q u a l i f i c a t i o n s  C l a u s e s .  A n  i n ­
t e r p r e t a t i o n  o f  t h a t  l a n g u a g e  l i n k i n g  
f e d e r a l  v o t e r s ’ q u a l i f i c a t i o n s  i n  e a c h  
S t a t e  t o  t h e  S t a t e s ’ e x i s t i n g  q u a l i f i ­
c a t i o n s  e x a c t l y  m a t c h e s  J a m e s  M a d i ­
s o n ’s  u n d e r s t a n d i n g :

" T h e  p r o v i s i o n  m a d e  b y  t h e  C o n ­
v e n t i o n  a p p e a r s  t h e r e f o r e ,  t o  b e  
t h e  b e s t  t h a t  l a y  w i t h i n  t h e i r  o p ­

6. This was certuinly the view of Justice 
Harlan, see id., at 210-211. 27 L Ed 2d 272, 91 
S Ct 260, and of Justice Stewart and the two 
Justices who joined his opinion, see id., at 
287-290, 27 L Ed 2d 272. 91 S Ct 260. As 
Justice Stcwurt observed: "The Constitution

t i o n .  I t  m u s t  b e  s a t i s f a c t o r y  t o  
e v e r y  S t a t e ;  b e c a u s e  i t  i s  c o n f o r m ­
a b l e  t o  t h e  s t a n d a r d  a l r e a d y  e s t a b ­
l i s h e d ,  o r  w h i c h  m a y  b e  e s t a b ­
l i s h e d  b y  t h e  S t a t e  i t s e l f . "  T h e  
F e d e r a l i s t  N o .  5 2 ,  p  3 5 4  (J ,  C o o k e  
e d  1 9 6 1 ) .

I  r e s p e c t f u l l y  d i s s e n t .

J u s t i c e  S c a l i a ,  w i t h  w h o m  T h e  
C h i e f  J u s t i c e  a n d  J u s t i c e  O ’C o n -  
n o i  j o i n ,  d i s s e n t i n g .

B o t h  t h e  r i g h t  o f  f r e e  p o l i t i c a l  
a s s o c i a t i o n  a n d  t h e  S t a t e ' s  a u t h o r i t y  
t o  e s t a b l i s h  a r r a n g e m e n t s  t h a t  a s ­
s u r e  f a i r  a n d  e f f e c t i v e  p a r t y  p a r t i c i ­
p a t i o n  i n  t h e  e l e c t i o n  p r o c e s s  a r e  
e s s e n t i a l  t o  d e m o c r a t i c  g o v e r n m e n t .  
O u r  c a s e s  m a k e  i t  c l e a r  t h a t  t h e  
a c c o m m o d a t i o n  o f  t h e s e  t w o  v i t a l  
i n t e r e s t s  d o e s  n o t  l e n d  i t s e l f  to  
b r i g h t - l i n e  r u l e s  b u t  r e q u i r e s  c a r e f u l  
i n q u i r y  i n t o  t h e  e x t e n t  t o  w h i c h  t h e  
o n e  o r  t h e  o t h e r  i n t e r e s t  i s  i n o r d i ­
n a t e l y  i m p a i r e d  u n d e r  t h e  f a c t s  o f  
t h e  p a r t i c u l a r  c a s e .  S e e  A n d e r s o n  v 
C e l e b r e z z e ,  4 6 0  U S  7 8 0 ,  7 8 8 - 7 9 0 ,  75 
L  E d  2 d  5 4 7 ,  1 0 3  S  C t  1 5 6 4  (1983); 
S t o r e r  v  B r o w n ,  4 1 5  U S  7 2 4 ,  7 3 0 ,  39 
L  E d  2 d  7 1 4 ,  9 4  S  C t  1 2 7 4  (1974). 
E v e n  s o ,  t h e  c o n c l u s i o n  r e a c h e d  on  
t h e  i n d i v i d u a t e d  f a c t s  o f  o n e  c a s e  
s h e d s  s o m e  m e a s u r e  o f  l i g h t  u p o n  
t h e  c o n c l u s i o n  t h a t  w i l l  b e  r e a c h e d  
o n  t h e  i n d i v i d u a t e d  f a c t s  o f  t h e  n e x t .  
S i n c e  t h i s  i s  a n  a r e a ,  m o r e o v e r ,  in  
w h i c h  t h e  p r e d i c t a b i l i t y  o f  d e c i s i o n s  
i s  i m p o r t a n t ,

[479 US 235)
I t h i n k  i t  w o r t h  n o t i n g  

t h a t  f o r  m e  t o d a y ’s  d e c i s i o n  n l r e a  y  
e x c e e d s  t h e  p e r m i s s i b l e  l i m i t  o f  
A m e n d m e n t  r e s t r i c t i o n s  u p o n  i ’e 
S t a t e s ’ o r d e r i n g  o f  e l e c t i o n s .

thus adopts us the federal slundurd the , 
durd which euch State has chosen for i 
id., nl 288, 27 L Ed 2d 272, 91 S Cl 
opinions of Justice Douglas and Justice  

nun ure silent on lhe issue.

TASHJIAN v REPUBLICAN PARTY OF CONNECTICUT
479 US 208, 93 L Ed 2d 514, 107 S Ct 544

Jn  m y  v i e w ,  t h e  C o u r t ' s  o p i n i o n  
eXOg g e r u t e s  t h e  i m p o r t a n c e  o f  t h e  
a s s o c i a t i o n a l  i n t e r e s t  a t  i s s u e ,  i f  i n ­
d e e d  i t  d o e s  n o t  s e e  o n e  w h e r e  n o n e  
e x i s t s -  T h e r e  i s  n o  q u e s t i o n  h e r e  o f  
r e s t r i c t i n g  t h e  R e p u b l i c a n  P a r t y ’s  
a b i l i t y  t o  r e c r u i t  a n d  e n r o l l  P a r t y  
m e m b e r s  b y  o f f e r i n g  t h e m  t h e  a b i l ­
i t y  t o  s e l e c t  P a r t y  c a n d i d a t e s ;  C o n n  
G e n  S t a t  § 9 - 5 6  ( 1 9 8 5 )  p e r m i t s  a n  
i n d e p e n d e n t  v o t e r  t o  j o i n  t h e  P a r t y  
oh  l a t e  a s  t h e  d a y  b e f o r e  t h e  p r i ­
m a r y .  C f .  K u s p e r  v  P o n t i k e s ,  4 1 4  U S  
51, 3 8  L  E d  2 d  2 6 0 ,  9 4  S  C t  3 0 3  
(1973). N o r  i s  t h e r e  u n y  q u e s t i o n  o f  
r e s t r i c t i n g  t h e  u b i l i t y  o f  t h e  P a r t y ’s  
m e m b e r s  t o  s e l e c t  w h a t e v e r  c a n d i ­
d a t e  t h e y  d e s i r e .  A p p e l l e e s ’ o n l y  
c o m p l a i n t  i s  t h a t  t h e  P a r t y  c a n n o t  
l e a v e  t h e  s e l e c t i o n  o f  i t s  c a n d i d a t e  t o  
p e r s o n s  w h o  a r e  not m e m b e r s  o f  t h e  
P a r t y ,  a n d  a r e  u n w i l l i n g  t o  b e c o m e  
m e m b e r s .  I t  s e e m s  t o  m e  f a n c i f u l  t o  
r e f e r  t o  t h i s  a s  a n  i n t e r e s t  i n  f r e e ­
d o m  o f  a s s o c i a t i o n  b e t w e e n  t h e  
m e m b e r s  o f  t h e  R e p u b l i c a n  P a r t y  
u n d  t h e  p u t a t i v e  i n d e p e n d e n t  v o t e r s ,  
f h e  C o n n e c t i c u t  v o t e r  w h o ,  w h i l e  

s t e a d f a s t l y  r e f u s i n g  t o  r e g i s t e r  a s  a  
R e p u b l i c a n ,  c a s t s  a  v o t e  i n  t h e  R e ­
p u b l i c a n  p r i m a r y ,  f o r m s  n o  m o r e  
m e a n i n g f u l  a n  " a s s o c i a t i o n "  w i t h  
t h e  P a r t y  t h a n  d o e s  t h e  i n d e p e n d e n t  
0 r  t h e  r e g i s t e r e d  D e m o c r a t  w h o  r e ­
s p o n d s  t o  q u e s t i o n s  b y  a  R e p u b l i c a n  
d Q r l y  p o l l s t e r .  I f  t h e  c o n c e p t  o f  f r e e -  

° n? a s s o c i a t i o n  i s  e x t e n d e d  t o
c  i  c a s u a l  c o n t a c t s ,  i t  c e a s e s  t o  b e  
u n y  a n a l y t i c  u s e .  S e e  D e m o c r a t i c  

e  r ^  U n i t e d  S t a t e s  v  W i s c o n s i n
l 3, r e I _ L a  F o l l e t t e ,  4 5 0  U S  1 0 7 ,  1 3 0 -

U9H1? . ,CcJ 2d 82' 101 S Ct 1010 
e v e r  J - .  d i s s e n t i n g )  ( " [ N o t ]
P a r /  C o n 8 'c t  B e t w e e n  s t a t e  l a w  a n d  
i n  j /  r u l e s  c o n c e r n i n g  p a r t i c i p a t i o n  
b u r d  ^  n o r n ' n a t *on  p r o c e s s  c r e a t e s  a  
^ U s M ' i 00 a s s o c *H t i o n a l  r i g h t s " ;  o n e  
t h e  i m  . c *o s e l y  a t  t h e  n a t u r e  o f  
° f  ^  r U 8' ° n .  i n  l i g h t  o f  t h e  n u t u r e  

a s s o c i a t i o n  i n v o l v e d ,  t o  B ee

w h e t h e r  w e  a r e  p r e s e n t e d  w i t h  a  
r e a l  l i m i t a t i o n  o n  F i r 6t  A m e n d m e n t  
f r e e d o m s " ) .

T h e  a b i l i t y  o f  t h e  m e m b e r s  o f  t h e  
R e p u b l i c a n  P a r t y  t o  s e l e c t  t h e i r  o w n  
c a n d i d a t e ,  o n  t h e  o t h e r  h a n d ,  u n ­
q u e s t i o n a b l y

[479 US 236]
i m p l i c a t e s  a n  a s s o c i a ­

t i o n a l  f r e e d o m —b u t  i t  c a n  h a r d l y  b e  
t h o u g h t  t h a t  t h a t  f r e e d o m  i s  u n c o n ­
s t i t u t i o n a l l y  i m p a i r e d  h e r e .  T h e  
P a r t y  i s  e n t i r e l y  f r e e  t o  p u t  f o r w a r d ,  
i f  i t  w i s h e s ,  t h a t  c u n d i d a t e  w h o  h a s  
t h e  h i g h e s t  d e g r e e  o f  s u p p o r t  a m o n g  
P a r t y  m e m b e r s  u n d  i n d e p e n d e n t s  
c o m b i n e d .  T h e  S t a t e  i s  u n d e r  n o  
o b l i g a t i o n ,  h o w e v e r ,  t o  l e t  i t s  p a r t y  
p r i m a r y  b e  u s e d ,  i n s t e a d  o f  a  p n r t y -  
f u n d e d  o p i n i o n  p o l l ,  a s  t h e  m e a n s  b y  
w h i c h  t h e  p a r t y  i d e n t i f i e s  t h e  r e l a ­
t i v e  p o p u l a r i t y  o f  i t s  p o t e n t i a l  c a n d i ­
d a t e s  a m o n g  i n d e p e n d e n t s .  N o r  i s  
t h e r e  a n y  r e a s o n  a p p a r e n t  t o  m e  
w h y  t h e  S t a t e  c a n n o t  i n s i s t  t h a t  t h i s  
d e c i s i o n  t o  s u p p o r t  w h a t  m i g h t  b e  
c a l l e d  t h e  i n d e p e n d e n t s ’ c h o i c e  b e  
t a k e n  by the purty membership in a 
democratic Cushion, r a t h e r  t h a n  
t h r o u g h  a  p r o c e s s  t h a t  p e r m i t s  t h e  
m e m b e r s ’ v o t e s  t o  b e  d i l u t e d —a n d  
p e r h a p s  e v e n  a b s o l u t e l y  o u t n u m ­
b e r e d —b y  t h e  v o t e s  o f  o u t s i d e r s .

T h e  C o u r t ' s  o p i n i o n  c h a r a c t e r i z e s  
t h i s ,  d i s p a r a g i n g l y ,  a s  a n  a t t e m p t  t o  
" p r o t e c [ t ]  t h e  i n t e g r i t y  o f  t h e  P a r t y  
a g a i n s t  t h e  P a r t y  i t s e l f . "  A n t e ,  a t  
2 2 4 ,  9 3  L E d  2 d ,  a t  5 2 9 .  T h e r e  a r e  
t w o  p r o b l e m s  w i t h  t h i s  c h a r a c t e r i z a ­
t i o n .  T h e  f i r s t ,  a n d  l e s s  i m p o r t a n t ,  i s  
t h a t  i t  i s  n o t  t r u e .  W e  h a v e  n o  w a y  
o f  k n o w i n g  t h a t  a  m a j o r i t y  o f  t h e  
P u r t y ’s  m e m b e r s  i s  i n  f a v o r  o f  a l l o w ­
i n g  u l t i m a t e  s e l e c t i o n  o f  i t s  c a n d i ­
d a t e s  f o r  f e d e r a l  a n d  s t a t e w i d e  o f f i c e  
t o  b e  d e t e r m i n e d  b y  p e r s o n s  o u t s i d e  
t h e  P a r t y .  T h a t  d e c i s i o n  w a s  n o t  
m a d e  b y  d e m o c r a t i c  b u l l o t ,  b u t  b y
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t h e  P a r t y ' s  s t a t e  c o n v e n t i o n —w h i c h ,  
f o r  a l l  w e  k n o w ,  m a y  h a v e  b e e n  d e m i -  
n a t e d  b y  o f f i c e h o l d e r s  a n d  o f f i c e  s e e k -1 
e r s  w h o s e  e v a l u a t i o n  o f  t h e  m e r i t s  o f  
a s s u r i n g  e l e c t i o n  o f  t h e  P a r t y ’s  c a n ­
d i d a t e s ,  v i s - a - v i s  t h e  m e r i t s  o f  p r o ­
p o s i n g  c a n d i d a t e s  f a i t h f u l  t o  t h e  
P a r t y ’s  p o l i t i c a l  p h i l o s o p h y ,  d i v e r g e d  
s i g n i f i c a n t l y  f r o m  t h e  v i e w s  o f  t h e  
P a r t y ’s  r a n k  a n d  f i l e .  I  h a d  a l w a y s  
t h o u g h t  i t  w a s  a  m a j o r  p u r p o s e  o f  
s t a t e - i m p o s e d  p a r t y  p r i m a r y  r e q u i r e ­
m e n t s  t o  p r o t e c t  t h e  g e n e r a l  p a r t y  
m e m b e r s h i p  a g a i n s t  t h i s  s o r t  o f  m i ­
n o r i t y  c o n t r o l .  S e e  N a d e r  v  S c h a f f e r ,  
4 1 7  F  S u p p  8 3 7 ,  8 4 3  ( C o n n ) ,  s u m ­
m a r i l y  a f P d ,  4 2 9  U S  9 8 9 ,  5 0  L  E d  2 d  
6 0 2 ,  9 7  S  C t  5 1 6  ( 1 9 7 6 ) .  S e c o n d  a n d  
m o r e  i m p o r t a n t ,  h o w e v e r ,  even if  i t  
w e r e  t h e  f a c t  t h a t  t h e  m a j o r i t y  o f  
t h e  P a r t y ’s  m e m b e r s  w a n t e d  i t s  c a n ­
d i d a t e s  t o  b e

[479 US 237] 
d e t e r m i n e d  b y  o u t s i d ­

e r s ,  t h e r e  i s  n o  r e a s o n  w h y  t h e  S t a t e  
i s  b o u n d  t o  h o n o r  t h a t  d e s i r e —a n y  
m o r e  t h a n  i t  w o u l d  b e  b o u n d  t o  
h o n o r  a  p a r t y ’s  d e m o c r a t i c a l l y  e x ­
p r e s s e d  d e s i r e  t h a t  i t s  c a n d i d a t e s  
h e n c e f o r t h  b e  s e l e c t e d  b y  c o n v e :  . o n  
r a t h e r  t h a n  >-y p r i m a r y ,  o r  b j  t h e  
p a r t y ’s  e x e c u t i v e  c o m m i t t e e  a  
s m o k e - f i l l e d  r o o m .  I n  o t h e r  w o r d s ,  
t h e  v a l i d i t y  o f  t h e  s t a t e - i m p o s e d  p r i ­

m a r y  r e q u i r e m e n t  i t s e l f ,  w h i c h  w e  
h a v e  h i t h e r t o  c o n s i d e r e d  " t o o  p l a j n  
f o r  a r g u m e n t , ”  A m e r i c a n  P a r t y  0 f  
T e x a s  v  W h i t e ,  4 1 5  U S  7 6 7 ,  7 8 1  39 
L  E d  2 d  7 4 4 ,  9 4  S  C t  1 2 9 6  (1974), 
p r e s u p p o s e s  t h a t  t h e  S t a t e  has t h e  
r i g h t  " t o  p r o t e c t  t h e  P a r t y  a g a i n s t  
t h e  P a r t y  i t s e l f . ”  C o n n e c t i c u t  m a y  
l a w f u l l y  r e q u i r e  t h a t  s i g n i f i c a n t  e l e ­
m e n t s  o f  t h e  d e m o c r a t i c  e l e c t i o n  
p r o c e s s  b e  d e m o c r a t i c —w h e t h e r  t h e  
P a r t y  w a n t s  t h a t  o r  n o t .  I t  i s  b e y o n d  
m y  u n d e r s t a n d i n g  w h y  t h e  R e p u b l i -  
c a n  P a r t y ’s  d e l e g a t i o n  o f  i t s  d e m o ­
c r a t i c  c h o i c e  t o  a  R e p u b l i c a n  C o n ­
v e n t i o n  c a n  b e  p r o s c r i b e d ,  b u t  i t s  
d e l e g a t i o n  o f  t h a t  c h o i c e  t o  n o n m e m ­
b e r s  o f  t h e  P a r t y  c a n n o t .

I n  t h e  c a s e  b e f o r e  u s ,  C o n n e c t i c u t  
h a s  s a i d  n o  m o r e  t h a n  t h i s :  J u s t  a s  
t h e  R e p u b l i c a n  P a r t y  m a y ,  i f  i t  
w i s h e s ,  n o m i n a t e  t h e  c a n d i d a t e  r e c ­
o m m e n d e d  b y  t h e  P a r t y ’s  e x e c u t i v e  
c o m m i t t e e ,  s o  l o n g  a s  i t s  m e m b e r s  
s e l e c t  t h a t  c a n d i d a t e  b y  n a m e  i n  a  
d e m o c r a t i c  v o t e ;  s o  a l s o  i t  m a y  n o m i ­
n a t e  t h e  i n d e p e n d e n t s ’ c h o i c e ,  bo 

l o n g  a s  i t s  m e m b e r s  s e l e c t  h i m  b y  
n a m e  i n  a  d e m o c r a t i c  v o t e .  T h a t  
s e e m s  t o  m e  p l a i n l y  a n d  e n t i r e l y  
c o n s t i t u t i o n a l .

I  r e s p e c t f u l l y  d i s s e n t .

5 3 8
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F E D E R A L  E L E C T I O N  C O M M I S S I O N ,  A p p e l l a n t

v

M A S S A C H U S E T T S  C I T I Z E N S  F O R  L I F E ,  I N C .

4 7 9  U S  2 3 8 ,  9 3  L  E d  2 d  5 3 9 ,  1 0 7  S  C t  6 1 6  

[ N o .  8 5 - 7 0 1 )

A r g u e d  O c t o b e r  7 ,  1 9 8 6 .  D e c i d e d  D e c e m b e r  15, 1 9 8 6 .

D e c i s i o n :  B a n  o n  c o r p o r a t e  e l e c t i o n  e x p e n d i t u r e s  u n d e r  §  3 ) rt o f  F e d e r u l  
E l e c t i o n  C a m p a i g n  A c t  (2  U S C S  §  4 4 l b )  h e l d  t o  v i o l a t e  f r e e d o m  o f  s p e e c h  
a s  a p p l i e d  t o  n o n p r o f i t  c o r p o r a t i o n  f o r m e d  t o  p r o m o t e  " p r o - l i f e "  c a u s e s .

SUMMARY

A  n o n p r o f i t ,  n o n s t o c k  c o r p o r a t i o n ,  f o r m e d  t o  p r o m o t e  " p r o - l i f e "  c a u s e s ,  
K e n e r a l  t r e a s u r y  f u n d s  t o  p r e p a r e  a n d  d i s t r i b u t e  a  " s p e c i a l  e l e c t i o n  

e d i t i o n ”  o f  i t s  n e w s l e t t e r  w h i c h  ( 1) u r g e d  r e a d e r s  t o  " v o t e  p r o - l i f e ”  i n  a n  
u p c o m i n g  p r i m a r y  e l e c t i o n ,  (2) r e p o r t e d  t h e  p o s i t i o n s  o f  c a n d i d a t e s  o n  " p r o ­
n e  l e g i s l a t i o n ,  a n d  (3) c a r r i e d  p i c t u r e s  o f  c a n d i d a t e s  w h o  s u p p o r t e d  s u c h  
e g i s l a t i o n ,  b u t  (4) d i s c l a i m e d  a n y  e n d o r s e m e n t  o f  p a r t i c u l a r  c a n d i d a t e s ,  
n v c s t j g a t m g  a  c o m p l a i n t ,  t h e  F e d e r a l  E l e c t i o n  C o m m i s s i o n  ( F E C )  f o u n d  

pro a b l e  c a u s e  t o  b e l i e v e  t h a t  t h i s  p u b l i c a t i o n  v i o l a t e d  t h e  p r o v i s i o n  o f  §  3 1 6  
e  F e d e r a l  E l e c t i o n  C a m p a i g n  A c t  (2 U S C S  § 4 4 1 b )  w h i c h  b a r s  c o r p o r a -  

o n s  f r o m  u s i n g  t r e a s u r y  f u n d s  t o  m a k e  e x p e n d i t u r e s  i n  c o n n e c t i o n  w i t h  
f i l U  C t i ° n  a n ^  P u ^* 'c  o f f i c e .  A f t e r  c o n c i l i a t i o n  e f f o r t s  f a i l e d ,  t h e  F E C  
fo r  t ] U ° £ ! n p l .u i n t  a g a i n s t  t h e  c o r p o r a t i o n  i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  
a t e  rl s *r ‘ c *" M a s s a c h u s e t t s ,  s e e k i n g  a  c i v i l  p e n a l t y  a n d  o t h e r  a p p r o p r i -  
• P i ' c M  !■ T h e  D i s t r i c t  C o u r t  d i s m i s s e d  t h e  c o m p l a i n t ,  h o l d i n g  ( 1) t h a t  t h e  
p u b l i r -  ‘ i ' d  n o t  v i o l a t e  §  4 4 l b ,  a n d  (2) t h a t  i f  § 4 4 1 b  d i d  p r o h i b i t  t h i s
° n d  n a  1 0 n ’ ^ i e n  v i o l a t e d  F i r s t  A m e n d m e n t  f r e e d o m s  o f  s p e e c h ,  p r e s s ,  
S t a t e T p 0131' 01? a s  a P P l i e d  t0 t h i s  c o r p o r a t i o n  ( 5 8 9  F  S u p p  6 4 6 ) .  T h e  U n i t e d  

i t  ? U r t °* A p p e a l s  f o r  t h e  F i r s t  C i r c u i t  a f f i r m e d ,  h o l d i n g  (1) t h a t  §  4 4 1 b  
Arm*n t C e  t o  1,10 s p e c i a l  e d i t i o n ,  b u t  (2) t h a t  § 4 4 1 b  v i o l a t e d  t h e  F i r s t  

o  n o m e n t  a s  s o  a p p l i e d  ( 7 6 9  F 2 d  13).

H « K N N ? f a ! '  ^ 1e f - fn ‘ t e d  S t a t e s  S u p r e m e  C o u r t  a f f i r m e d .  I n  a n  o p i n i o n  b y  
° P i n i o n  r  C  ^ a r t  v d d ( d l  ( P a r t s  I ,  I I ,  I I I - B  a n d  I I I - C )  c o n s t i t u t e d  t h e  

^  0 t h e  c o u r t ,  e x p r e s s i n g  i n  p a r t  ( a s  t o  h o l d i n g  1 b e l o w )  t h e  u n a n i -

riL‘ f s  o f  C o u n s e l ,  p  1 0 9 1 ,  i n f r a .
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M E M O R A N D U M March 11, 1991

SUBJECT: Closed Republican primary (W ork Order No. 7LS0949)

TO: Representative Fran Ulmer

John B. Gaguine '-:-“ 
Legislative Counsel

FROM:

You have asked several questions regarding the effect o f the Alaska Republican 
Party’s vote recently to close its party to all but registered Republicans and 
independents. This memorandum will try to answer those questions.

1. You first ask whether the Republican Party’s action will allow Republican and 
independent voters to vote twice, once in the Republican primary and once in the 
"open" primary where all other parties’ candidates will appear (assuming that no 
other party changes its party rules). I think the answer is clearly no. AS 15.15.230, 
applicable to primary elections under AS 15.25.090, provides that when a voter has 
qualified to vote, the election judge shall give the voter an official ballot. 
AS 15.15.410, also applicable to primaries, provides that i f  the director of elections 
determines that a person has voted more than once in the same election, he or she 
shall notify the attorney general. I think that this clearly implies that a voter may 
vote only once. This is not stated in either AS 15 or in Article V  o f the constitution, 
but probably because it was considered so obvious. O f course, it certainly could not 
hurt to add a section to AS 15.25 stating that a person may vote in only one primary 
election.

Let me note, though, that unless other parties change their rules, or the legislature 
amends the primary election laws, a registered Republican would still have the right 
to forego the Republican primary and vote in the "open" one. Independents, would 
also have this choice.. ’ - * _

2. You next ask whetherAlaska’s primary election could be changed to a system such 
as Wisconsin’s, where a person must select a ballot at the time o f .the.primary, but 
where a person registered in one party may choose to vote in the primary o f another. 
The answer is yes, i f  no party objected. Hovveverv such .a-system would be 
inconsistent with the-recently adopted Republican-rule,since-it would allow registered

-  C L O S E D  R E P U B L I C A N  P R I M A R Y  

J. G a g u i n e  3 / 1 1 / 9 1
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Democrats, Libertarians, etc. to vote in the Republican primary. And in the recent 
case of Tashiian v. Republican Party of Connecticut. 479 U.S. 208, 55 U.S.L.W. 4057 
(1986), the U.S. Supreme Court ruled that the First Amendment associational rights 
of a party override state election laws, absent exceptional circumstances. I cannot 
imagine any arguments that the state could put forth to justify a Wisconsin-type 
system that was inconsistent with party rules.

Indeed, Tashiian involved a situation where the party’s First Amendment claim was 
nowhere near as clear as it would be under a Wisconsin-type primary. In Tashiian 
state law restricted voting in the Republican primary to registered Republicans, and 
the party wanted to open its primary to independents as well. The majority of the 
Court rejected the argument that the party had no First Amendment rights to extend 
its primary to independents, since state law already ensured that Republican 
candidates would be chosen only by Republicans. (Three dissenters, in a dissent by 
Justice Scalia, found this argument persuasive.) Here, by contrast, a Wisconsin-type 
primary would allow those who are registered members of other parties to assist in 
the selection of Republican candidates. Even Justice Scalia’s dissent found that such 
a scheme would impair the party’s associational rights: "The ability of the members 
of the Republican Party to select their own candidate, on the other hand, unquestion­
ably implicates an associational freedom." 55 U.S.L.W. at 4065. Thus, Tashjian 
would clearly be controlling here.

Ideally, state election law should be amended to reflect the rules of each party. 
However, if it is not so amended, the party rules would, as noted, override the 
election laws. In that case I assume that those rules would be implemented either 
by regulations issued by the lieutenant governor or by court order. (Tashiian is not 
instructive on this m atter because the district court stayed its injunction pending 
appeal. According to the Alaska Attorney General (in a pleading in Doyle v. State. 
No. A90-248 Civil (U.S. Dist. Ct. D.Alaska), where the Republican party tried 
unsuccessfully last year to close the 1990 primary), Connecticut was allowed an 
additional year after the U.S. Supreme Court’s decision to implement the party rule, 
and was only in 1990 beginning to implement that rule. However, since Tashiian has 
made the law on this question clear, a court today likely would not be as lenient 
toward. Alaska.)

3. Your final question is whether the state election laws can be changed to require 
that an individual file for an office prior to the primary election, so that it would be 
impossible for late filers to wait until they knew the results of the primary before 
deciding whether to enter the race. The answer to this question is no, based on a 
recent Anchorage Superior Court decision which the state did not appeal.

The current filing date for independents, under AS 15.25.150, is August 1. This date 
was established by the legislature in 1989 instead of the former June 1, which the 
superior court had ruled unconstitutionally impeded ballot access. Last year, in Sykes '
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v. State. Judge Dana Fabe ruled that even the new date was unconstitutional: since 
the Division of Elections had acknowledged that it would have no problem with 
processing a third party or independent petition filed after the date of the primary, 
the state had no compelling reason to justify a filing deadline as early as August I 
(over three months before the election). The state did not appeal, since, in light of 
the division’s acknowledgement, it felt it had no grounds for a successful appeal.

Of course, what occurred in the last gubernatorial election was not an independent 
candidate filing a late petition, but rather the resignation of the candidates of a party 
chosen in a primary, and the replacement of those candidates by the party officers 
with Governor Hickel and Lieutenant Governor Coghill. AS 15.25.110 provides that 
if a candidate nominated in a primary election resigns no less than 48 days before the 
general election, the party may replace the resigned candidate. Since the Division 
of Elections can apparently handle a replacement within 48 days, it seems unlikely 
that that deadline could constitutionally be moved back. Indeed, it would seem that 
the deadline for independent filing should be the same as that for replacement of 
candidates - namely, the minimum amount of time necessary for the Division of 
Elections to place a new candidate’s name on the ballot before the general election.

I hope that this has satisfactorily answered your questions. If I may be of further 
assistance, please let me know.
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M E M O R A N D U M April 3, 1991

SUBJECT: Party rules and primary election laws

TO: Senator Pat Pourchot 
Attn: Jeanne Larson

FROM: John B. Gaguine 
Legislative Counsel

You have asked about the relationship between party rules and the state’s primaiy 
election laws. The question is easily ansv'ered: if there is a clash between party rules 
and election laws (e.g., the party rules call for a closed primary, and the election laws 
provide for an open one), the party rules prevail.

This answer derives from a recent decision of the United States Supreme Court, 
Tashjian v. Republican Party of Connecticut, 479 U.S. 208,55 U.S.L.W. 4057 (1986). 
In that case Connecticut law restricted voting in a party’s primary to registered 
members of the party, and the Republican party wanted to open its primary to 
independents as well as registered Republicans. The Court ruled in favor of the 
Republicans, holding that the party’s First Amendment’s guarantee of freedom of 
association overrode the state law.

Ideally, state law should be amended to conform with party rules. (In Tashjian the 
Republicans in the legislature passed a bill to open primaries to independents, only 
to have the bill vetoed by the Democratic governor.) However, if that is not done 
the party rules nevertheless control. A court, I believe, would clearly have the power 
to order the Division of Elections to follow procedures consistent with party rules and 
inconsistent with the statutes. I also believe that even absent a lawsuit the lieutenant 
governor would be empowered to issue regulations reflecting the party rules, since 
the law is clear on this point.

However, I should note a significant difference between Alaska and Connecticut. 
Connecticut law required a closed primary, and the only effect of Tashiian would 
seem to be to require election officials to give Republican ballots to those indepen­
dents who request them, as well as Republicans. In Alaska, however, implementation 
of the Republican party rules would require a total overhaul of the primary process.

PARTY RUuES / St. Elections Laws 

Gaguine to Pourchot 4/3/91
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There would seemingly have to be two separate ballots prepared - one with 
Republican candidates, and one with candidates of other parties. (If other parties 
changed their rules to parallel the Republican rules, there would seemingly have to 
be even more ballots prepared.) Thus, a court might allow the lieutenant governor 
to phase in a new system gradually. However, if the lieutenant governor decided to 
implement party rules without a statutory change, I do not think that a court would 
enjoin this, even given the magnitude of the procedural change that would be 
necessary. ^

If I may be of further assistance, please advise.

JBG:pl
91-225.plm

y  My research has disclosed no post-Tashiian cases on this point, so my conclusions must be tentative.
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O F F I C E  O F  T H E  C O V E I I N O H  d iv is io n  o f  e le c tio n s
P.O. BOX AF
JUNEAU. ALASKA 99811-0105 
PHONE (907) 465-4011

N o v e m b e r  14, 1991

S e n a t o r  P a t r i c k  Rodey, Chair 
S enat e St ate A f f a i r s  Committee 
3111 C Street, Ste. 510 
Anchorage, A l a s k a  99503

D e a r  S e n a t o r  Rodey:

T h a n k  you for w r i t i n g  the Division of E l e c t i o n s  r e g a r d i n g  w h a t  
has d e v e l o p e d  r e g a r d i n g  the status of p r i m a r y  rule changes b y  
A l a s k a n  p o l i t i c a l  parties. I am sorry that it has t a k e n  this long 
to r e s pond  to y o u r  letter, but we have been w a i t i n g  for advice from 
the A t t o r n e y  G e n e r a l ' s  Office which w e  have n o w  just received.

I ha ve a t t a c h e d  copies of our latest c o r r e s p o n d e n c e  with the 
p o l i t i c a l  p a r t i e s  and a m e m o r a n d u m  w e  p r e p a r e d  for the House State 
A f f a i r s  C o m m i t t e e  m e e t i n g  of November 12, 1991. The D i v isio n is 
m o s t  c o n c e r n e d  a b o u t  the lack of c e r t a i n t y  of w h a t  rules we are to 
imple m e n t  for t h e  parties. Presently, o n l y  the R e p u b l i c a n  Party 
has a d o p t e d  a p a r t y  rule change and has had it p r e c l e a r e d  wit h the 
D e p a r t m e n t  of J u s t i c e  (DOJ). The A l a s k a  D e m o c r a t i c  P a r t y  and the 
G r e e n  P a r t y  have a d o pted primary rule changes bu t have not had them 
p r e c l e a r e d  w i t h  t h e  DOJ.

The D i v i s i o n  w o u l d  like to adopt r e g u l a t i o n s  that encompass 
the s u b s t a n c e  of HB 327, as far as possible, so that w e  can m o d i f y  
o u r  p r o c e d u r e s  to fit the new primary system. W e  w a n t  the parties 
to p r e c l e a r  t h e i r  rule changes so that w h e n  the Division's 
r e g u l a t i o n s  are in force w e  can proceed w i t h  the n e c e s s a r y  language 
changes on our forms so that we can tell the voters w h a t  to expect 
at the polls. A l s o  absentee voter a p p l i c a t i o n s  m u s t  be t o tally 
r e d e s i g n e d  and s p e c i f i c a l l y  instruct the v o t e r  to c h o o s e  a p a r t y  
b allo t type. T h e  voters will be able to c h o o s e  o n l y  one ballot 
type.

Presently, the Democratic and Green P a r t y  are not certain 
about how t h e y  w a n t  to proceed. You will see from the attached 
letters and m e m o r a n d u m s  that to implement p r i m a r y  changes and also 
p r u d e n t l y  m a n a g e  a statewide election in an a r e a  as v a s t  as A l a s k a  
w e  need a g r e a t  deal of advice notice. We h a v e  a sked the parties 
to e ither p r e c l e a r  their rules or indicate to us that they  do not 
w a n t  the rule c h a n g e s  implemented in 1992.

In r e s p o n s e  to your specific questions the answers are as 
f o l l o w s :

-ELECTIONS to  RODEY

Prim ary  R u le  Changes
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To: R e p r e s e n t a t i v e  E ug ene Kubina, Chair
H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e

From: E l i z a b e t h  A. Ziegler, D e p u t y  D i r e c t o r  
D i v i s i o n  of E l e c t i o n s  
O f f i c e  of t h e  G o v e r n o r

Date: N o v e m b e r  12, 1991

S u b j : E f f e c t  of P r i m a r y  Rule Changes on E l e c tions

T h e  D i v i s i o n  of Ele ctions has r e v i e w e d  the c h anges made b y  
the H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  to HB 327, R e l a t i n g  to p r i m a r y  
election s. W e  a r e  v e r y  p l e a s e d  w i t h  the r e s u l t  and t hank t h e  
c o m m i t t e e  for its r e s p o n s e  to the Division's p r i o r  testimony.

S ince t h e  c o m m i t t e e  last met in late September, the D i v i s i o n  
has a s k e d  t h e  p o l i t i c a l  p a r ties to submit t h e i r  p a r t y  rule  changes 
to the D e p a r t m e n t  of J u s t i c e  (DOJ) for p r e c l e a r a n c e .  The D O J  
p r e c l e a r a n c e  p r o c e s s  takes at least 60 days. T o d a y  the D i v i s i o n  
w i l l  be s e n d i n g  c e r t i f i e d  letters to the D e m o c r a t i c  P a r t y  of A l a s k a  
a nd G r e e n  P a r t y  of A l a s k a  r e q u e s t i n g  that t h e y  get t h e i r  
p r e c l e a r a n c e  s u b m i s s i o n  in b y  D e c e m b e r  15, 1991. This w i l l  ensure 
that the s t a t e  has the rig ht to im plement the r u l e  changes. The 
A l a s k a  I n d e p e n d e n c e  P a r t y  w i l l  also be sent a l e t t e r  r e q u e s t i n g  
that it i n d i c a t e  if t h e i r  m e m bers will m a k e  a n y  r u l e  changes.

As t h e  D i v i s i o n  has c o n t i n u e d  to a n a l y z e  t h e  r a m i f i c a t i o n s  of 
c h a n g i n g  e l e c t i o n s  o p e r a t i o n s  to imp lement the p a r t y  r u l e  changes, 
w e  h a v e  f o u n d  t h a t  som e of our s t a t u t o r y  r e q u i r e m e n t s  c anno t be m et 
w i t h o u t  the a b i l i t y  to b e g i n  i m p l e m e n t a t i o n  of t h e  r u l e  changes as 
soon as p o s s i b l e .  F o r  example, unde r AS 15.20.081(b) a nd 6 AAC 
2 5.650(b)(1) r e g a r d i n g  a b s entee v o t i n g  b y  m a i l  a n d  p e r m anent 
a b s e n t e e  voter.:?, t h e  D i v i s i o n  is requ ired to s e n d  out its absen t e e  
b a l l o t  a p p l i c a t i o n s  to a b s e n t e e  voters and a l l o w  the v oter to 
r e q u e s t  all b a l l o t s  that  are available  d u r i n g  o n e  c a l e n d a r  year. 
As y o u  are a ware, the D i v i s i o n  conducts R E A A  a n d  CRSA, m u n i cipal 
i n c o r p o r a t i o n  a n d  local l iquor o ption elections y e a r  round. The 
D i v i s i o n  has m e t  t h e s e  re quir e m e n t s  by s e n d i n g  out an absentee  
a p p l i c a t i o n  i n  J a n u a r y  for all elections. A n  a b s e n t e e  vote r can 
d i r e c t  the d i v i s i o n  to send h i m  or her all b a l l o t s  t h a t  the v o t e r  
m a y  v o t e  on t h a t  year. W i t h  the p r i m a r y  changes, the D i v i s i o n  
w o u l d  b e  r e q u i r e d  to i n f o r m  the voter that a c e r t a i n  type of 
primary b a l l o t  is a v a i l a b l e  to the vot er b e c a u s e  of his or h e r

-ELEC T IO N S to  KUBINA 11/12/91
P rim ary  R u le  Changes H-327
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ANALYSIS: (co n tin u ed )

Semi-Closed Primary Costs: 

Travel:

72240

72270

72250

Contractual Services: 

73100

73300

73400

73420

73500

73800

Field Travel 

Administrative Travel

(To Train Review Boards and 

Poll Workers For New Precincts) 

Per Diem

(To Cover Additional Travel To 

New Precincts)

Total Travel

Professional Services

Voter Education Program 

DGA Contract

Voting Rights Act Program 

Additional Poll Workers\

Review Boards

Contracted Poll Worker Training 

Communications

Additional Postage 

Toll Charges 

Transportation

New Booth Set Up 

Transportation/State Equipment Fleet 

Locating New Polling Places 

Advertising, Printing, and Binding 

Statewide Advertising of Primary 

and Precinct Changes 

Ballot Printing for Semi-Closed 

Primary Party Ballots 

Rental For Land, Buildings, and Space 

Rental of Additional Polling Places

Total Contractual

Total Costs of Implemental Primary Changes

6.5

33.6

1.6

41.7

60.0

12.0
51.2

73.2

63.9

89.5

6.4

13.3 

1.3

39.0

180.0

2.0

53T.8

633.5
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O F F I C E  O F  T H E  G O V E I H V O I l DIVISION OF ELECTIONS 
P.O. BOX AF
JUNEAU. ALASKA 93811-0105 
PHONE (907) 465-4611

N o v e m b e r  14, 1991

Se nator P a t rick Rodey, Chair 
S enate State Affairs Committee 
3111 C Street, Ste. 510 
Anchorage, A l a s k a  99503

D e a r  S e nator Rodey:

T hank you for w r i t i n g  the Division of E l e c tion s r e g a r d i n g  w h a t  
has d e v e l o p e d  r e g a r d i n g  the status of p r i m a r y  rule changes b y  
A l a s k a n  p o l i tical parties. I am sorry that it has t a k e n  this long 
to r e spond to y o u r  letter, but we have b e e n  w a i t i n g  for a d v i c e  from 
the A t t o r n e y  General 's Office which w e  have n o w  just received.

I have a t t a c h e d  copies of our latest c o r r e s p o n d e n c e  w i t h  the 
po l i tical parties  and  a m emor andum we p r e p a r e d  for the H o u s e  State 
Af fairs C o m m i t t e e  m e e t i n g  of November 12, 1991. The D i v i s i o n  is 
m o s t  c o n c e r n e d  about the lack of c e r t a i n t y  of w h a t  rules w e  are to 
implement for the parties. Presently, o n l y  the R e p u b l i c a n  P a r t y  
has a d opted a p a r t y  rule change and has had it p r e c l e a r e d  w i t h  the 
D e p a r t m e n t  of J u s t i c e  ( D O J ) . The A laska D e m o c r a t i c  P a r t y  and the 
G r e e n  P a r t y  have a d o p t e d  p r imary rule changes but have n ot h a d  t h e m  
p r e c l e a r e d  w i t h  the DOJ.

The D i v i s i o n  w o u l d  like to adopt r e g u l a t i o n s  that e ncompass 
the s ubstance of HB 327, as far as possible, so that w e  c a n  m o d i f y  
ou r  proced u r e s  to fit the new primary system. W e  w a n t  the p a rties 
to p r e c l e a r  th eir rule changes so that w h e n  the D i v i s i o n ' s  
r e g u l a t i o n s  are in force we can proceed w i t h  the n e c e s s a r y  l a n g u a g e  
changes on o ur forms so that we can tell the v ot ers w h a t  to e x pect 
at the polls. A l s o  absentee voter a p p l i c a t i o n s  must  be t o t a l l y  
r e d e s i g n e d  and s p e c i f i c a l l y  instruct the v o t e r  to c hoos e a p a r t y  
ba l l o t  type. The voters will be able to c hoo se o n l y  one b a l l o t  
t y p e .

Presently, the Democratic  and G r e e n  P a r t y  are not c e r t a i n  
a bout how t h e y  w a n t  to proceed. You w i l l  see from the a t t a c h e d  
letters and m e m o r a n d u m s  that to implement p r i m a r y  changes and also 
p r u d e n t l y  m a n a g e  a sta tewide election in an area as vast as A l a s k a  
we need a great deal of advice notice. W e  have a s k e d  the p a rties 
to either p r e c l e a r  th eir rules or indicate to us that t h e y  do not 
w a n t  the r u l e  changes implemented in 1992.

In r e s ponse to your specific questions the answers are as 
f o l l o w s :

m
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1) There will be a separate ballot for each p a r t y  that 
d e s i r e s  one or m u s t  have a se parate b a l l o t  b e c a u s e  of t h e  effect 
of o t h e r  p a r t y  rule changes.

2) Based on the c u r r e n t  state of the p o l i t i c a l  p a r t y  rule
changes, e v e r y  reg ist e r e d  v o t e r  will be a l l o w e d  to v o t e  in the
election.

3) A  specific p arty b a ll ot will be a v a i l a b l e  at the polls. 
T h e  e l e c t i o n  w o r k e r  will c h e c k  the p r e c i n c t  r e g i s t e r  a n d  d e t e r m i n e  
w h i c h  p a r t y  ballots are a v a i l a b l e  to a voter, t h e n  ask w h i c h  b allot 
he or she wants. O n l y  one ballot per voter.

4) Candid ates w h o  file a d e c l a r a t i o n  of c a n d i d a c y  
r e p r e s e n t i n g  a p a r t y  will a p p e a r  on the p r i m a r y  b a l l o t  just as they 
h a v e  been.

5) Based on the c u r r e n t  political p a r t y  rule changes, all 
n o n p a r t i s a n  voters can c h o o s e  a p a r t y  ballot of t h e i r  choice.

6) No npar t i s a n s  can vote for w h o e v e r  t h e y  want. T h e  poll 
w o r k e r  w i l l  tell the voter w h i c h  parties the v o t e r  can v o t e  for. 
T h e  v o t e r  must c hoo se one ballot.

T h a n k  you for y o u r  p a t i e n c e  regar d i n g  this letter. If you
n e e d  a n y  information, p l e a s e  let me know.

S incerely,

\
Ziegler 

D e p u t y  D i r e c t o r
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O F F I C E  O F  T H E  G O V E R N O R DIVISION OF ELECTIONS 
P.O. BOX AF
JUNEAU. ALASKA 99811-0105 
PHONE (907) 465-4611

M E M O R A N D U M

To: R e p r e s e n t a t i v e  Eu gene Kubina, Chair
H o u s e  S t a t e  A f f a i r s  Committee 
A l a s k a  S t a t e  L e g i s l a t u r e

From: E l i z a b e t h  A. Ziegler, D e p u t y  D i r e c t o r  
D i v i s i o n  of Ele ctions 
Of f i c e  of t h e  G o v e r n o r

Date: N o v e m b e r  12, 1991

S u b j : E f f e c t  of P r i m a r y  Rule Changes on Elections

The D i v i s i o n  of Ele ctions has reviewed t h e  c h a n g e s  made b y  
the H ouse S t a t e  A f f a i r s  C o m m i t t e e  to HB 327, R e l a t i n g  to p r i m a r y  
elections. W e  a r e  v e r y  p l e a s e d  w i t h  the r e s u l t  and thank the 
c o m m i t t e e  for its r e s p o n s e  to the Division's p r i o r  testimony.

Since the c o m m i t t e e  last met in late September, t h e  D i v i s i o n  
has asked t h e  p o l i t i c a l  parties to submit t h e i r  p a r t y  r u l e  changes 
to the D e p a r t m e n t  of J u s t i c e  (DOJ) for p r e c l e a r a n c e .  The D O J  
p r e c l e a r a n c e  p r o c e s s  takes at least 60 days. T o d a y  t h e  D i v i s i o n  
w i l l  be s e n d i n g  c e r t i f i e d  letters to the D e m o c r a t i c  P a r t y  of A l aska 
and G r e e n  P a r t y  of A l a s k a  requesti ng that t h e y  get t h e i r  
p r e c l e a r a n c e  s u b m i s s i o n  in b y  D e c e m b e r  15, 1991. This w i l l  ensure 
that the s t a t e  has the r i g h t  to implement the r u l e  changes. T h e  
A l a s k a  I n d e p e n d e n c e  P a r t y  w i l l  also be sent a l e t t e r  r e q u e s t i n g  
that it i n d i c a t e  if their m e mbers will make a n y  r u l e  changes.

As t h e  D i v i s i o n  has c o n t i n u e d  to analyze t h e  r a m i f i c a t i o n s  of 
ch a n g i n g  e l e c t i o n s  operat i o n s  to implement the p a r t y  r u l e  changes, 
w e  have found  t h a t  some of o u r  s t a t u t o r y  r e q u i r e m e n t s  c a n n o t  be m e t  
w i t h o u t  t h e  a b i l i t y  to b e g i n  im plem e n t a t i o n  of t h e  ru le changes as 
soon as possi b l e .  For example, u n d e r  AS 15.20.081(b) and 6 A A C  
25.650(b)(1) r e g a r d i n g  a b s entee v oting by m a i l  and p e r m a n e n t  
a b s e n t e e  v o t ers, t h e  D i v i s i o n  is required to s e n d  out its absentee 
b a l l o t  a p p l i c a t i o n s  to absen t e e  voters and a l l o w  the voter to 
r e q u e s t  all b a l l o t s  that are av ailable during o n e  c a l e n d a r  year. 
As you are aware, the D i v i s i o n  conducts REAA  a n d  CRSA, m u n i cipa l 
i n c o r p o r a t i o n  a n d  local l iquor o p ti on elections y e a r  round. The 
Di v i s i o n  has m e t  t hese requirements b y  s e n d i n g  out an abse ntee 
a p p l i c a t i o n  in J a n u a r y  for all elections. A n  a b s e n t e e  v o t e r  can 
direct  the d i v i s i o n  to send h i m  or her all b a l l o t s  t h a t  the v o t e r  
m a y  v o t e  on t h a t  year. W i t h  the p r i m a r y  changes, the Division 
w o u l d  be r e q u i r e d  to i n form the v o t e r  tha t a c e r t a i n  type of 
p r i m a r y  b a l l o t  is a v a i lable to the v oter b e c a u s e  of his or h e r
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p a r t y  a f f i l i a t i o n  and ask the v o t e r  to make a b a l l o t  choice. We 
w i l l  not be a b l e  to give the v o t e r  this i n f o r m a t i o n  on the 
a p p l i c a t i o n  in J a n u a r y  b e c a u s e  two parties that have c h a n g e d  th eir 
rules and have not had t h e m  p r e c l e a r e d  in time for this deadline. 
A d d i t i o n a l l y ,  t h e r e  is no legisl a t i o n  in place to a l l o w  the 
d i v i s i o n  to m a k e  n e e d e d  r e g u l a t o r y  changes in time.

As 1 5.20.207 requires the D i v i s i o n  to tr ain e l e c t i o n  w o r k e r s  
in all p r e c i n c t s  in even n u m b e r e d  years. The D i v i s i o n  begins this 
t r a i n i n g  in e a r l y  spring. The  e l e c t i o n  workers have to k n o w  the 
r u l e s  of the e l e c t i o n  to e f f e c t i v e l y  do their job and to a l l e v i a t e  
c haos at the polls. When the D i v i s i o n  was sued in 1990 b y  the 
R e p u b l i c a n  P a r t y  of A l a s k a  o v e r  the implementation of its p a r t y  
r u l e  changes, the D i v i s i o n  staff tes tified that it was c r u cial that 
t he e l e c t i o n  w o r k e r s  know  the n e w  p r i m a r y  rules d u r i n g  t h e  e l e c t i o n  
t r a i n i n g  session.

T he four r e g i o n a l  e l e c t i o n  supervisors are r e s p o n s i b l e  for 
c o n d u c t i n g  the training. It is not p r ud ent to have t he superv i s o r s  
o u t  of t h e i r  o f f i c e s  any l a t e r  th an June b e c ause of th e need  to 
m a n a g e  t he tasks n e c e s s a r y  to c o n d u c t  the p r i m a r y  in t h e i r  regions. 
T h i s  m a n a g e m e n t  d e a d l i n e  c a n n o t  be changed e s p e c i a l l y  in light of 
the a d d i t i o n a l  d u t y  to r e d r a w  pr e c i n c t  lines and e d u c a t e  v oters as 
to t h e i r  n e w  d i s t r i c t s  and p r e c i n c t s  due to r eappor tionment.

B e c a u s e  the D i v i s i o n  m u s t  u p h o l d  the integri ty of t h e  e l e c t i o n  
p r o c e s s  a n d  e n s u r e  that all types of voters be t r eated equally, the 
D i v i s i o n  p r o p o s e s  that it p r o m u l g a t e  regulations u n d e r  its general  
a u t h o r i t y  g r a n t e d  b y  AS 15.15.010.

T h e s e  r e g u l a t i o n s  w o u l d  a d o p t  the procedures o u t l i n e d  H B  327, 
i n c l u d i n g  one b a l l o t  per v o t e r  an d the a b i lit y to c h a n g e  p a r t y  
a f f i l i a t i o n  at the polls, a n d  w o u l d  include the f o l l o w i n g  addition:

A b s e n t e e  v o t e r  a p p l i c a t i o n s  w o u l d  be sent t o  v o t e r s  to 
c o i n c i d e  w i t h  p a r t i e s  p r e c l e a r e d  rule c h a n g e s .

The D i v i s i o n  has b e e n  a d v i s e d  b y  the A t t o r n e y  G e n e r a l ' s  O f f i c e  
t h a t  r e g u l a t i o n s  c a n  be i m p l e m e n t e d  because the U.S. S u p r e m e  Cou rt 
in T a s h j i a n  v. R e p u b l i c a n  P a r t y  of C o n n e c t i c u t , 479 U.S. 208 (1986) 
g i v e s  the  p a r ties the r i g h t  to choose who can v o t e  in t h e i r  
p rima ries. O n c e  a p o l i t i c a l  p a r t y  decides to pass a r u l e  w h i c h  
i m p l e m e n t s  its a s s o c i a t i o n a l  rights, statutes to the c o n t r a r y  are 
void.

The D i v i s i o n  requ ests t h a t  it w o r k  in t a n d e m  w i t h  b o t h  the 
H o u s e  a n d  Senate State A f f a i r s  Committees. Ev en t h o u g h  the 
D i v i s i o n  w i l l  adopt  proced u r a l  regulatio ns n e c e s s a r y  to e f f e c t i v e l y  
m a n a g e  t he p r i m a r y  election, s t a t u t o r y  changes are still r e q u i r e d  
to c o n f o r m  to the c o n s t i t u t i o n a l  requirements i m p o s e d  by the 
federal courts.

The D i v i s i o n  will send these draft procedural r e g u l a t i o n s  to 
b o t h  the H o u s e  a n d  Senate State Affairs Committees for review.
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CS FOR HOUSE BILL NO. 327 (STATE AFFAIRS)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE STATE AFFAIRS COMMITTEE

O f f e r e d :

R e f e r r e d :

Sponsors): HOUSE STATE AFFAIRS COMMITTEE

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to prim ary elections and declarations of affiliation with a political party."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. AS 15.07 is amended by adding a new section to read:

4 Sec. 15.07.062. DESIGNATION OF POLITICAL AFFILIATION, (a) The director shall

5 provide a person registering to vote under this chapter with the opportunity to declare affiliation

6 with a political party or to declare no affiliation with a party. The director shall explain that a

7 person registering is not required to furnish information relating to party affiliation, and that the

8 information furnished by the person, or the person’s failure to furnish information, might affect

9 the person’s eligibility to vote in a primary election that has been limited under AS 15.25.060(b).

10 The director may satisfy the requirement of this section by including the explanation on a voter

11 registration form that the director may distribute.

12 (b) A person who has previously registered to vote under this chapter may declare an

13 affiliation or nonaffiliation with a political party, or change a previously declared affiliation, at

14 any time. The director shall provide an opportunity at every polling place for a registered voter

—  DRAFT CS fo r  HB-327 -



1 to declare or change an affiliation.

2 * Sec. 2. AS 15.25.060 is amended to read:

3 Sec. 15.25.060. PREPARATION AND DISTRIBUTION OF BALLOTS. The primary

4 election ballot shall be prepared and distributed by the director in the manner prescribed for

5 general election ballots except as specifically provided otherwise for the primary election.

6 Except when (b) of this section otherwise requires, the [THE] director shall place the names

7 of all candidates who have properly filed in groups according to offices filed for, without regard

8 to party affiliation. The names for each office shall be rotated as provided for the general

9 election ballot No blank spaces shall be provided on the ballot for the writing or pasting in of

10 names.

11 * Sec. 3. AS 15.25.060 is amended by adding new subsections to read:

12 (b) If (1) the central committee or other governing body of a political party adopts a rule

13 that, notwithstanding AS 15.25.010 - 15.25.130, nominees of the party may not be chosen by a

14 primary election open to all voters, but rather shall be chosen by a primary election limited to

15 voters whose political affiliation or nonaffiliation is designated by the party rules; and (2) the

16 central committee or other governing body of the party delivers a copy of the rule to the director,

17 no later than March 1 of the year in which a primary election is to take place, the director shall

18 prepare a separate ballot listing only the candidates of that party, and shall authorize the

19 distribution of that ballot only to the registered voters who are eligible to vote in that party’s

20 primary under the party rule. Candidates who are listed on a separate ballot under this subsection

21 may not be listed on the ballot described in (a) of this section. The names of the candidates for

22 each office shall be rotated as provided for the general election ballot, and no blank spaces shall

23 be provided on the ballot for the writing or pasting in of names.

24 (c) If at a t im ary election under AS 15.25.010 there is more than one ballot available,

25 a registered voter may choose which ballot the voter wishes to use. A voter may not be given

26 more than one ballot, and may not be given a ballot of a political party if under the rules of that

27 party, as delivered to the director under (b) of this section, the voter would not be eligible to vote

28 in that party’s primary election.

29 (d) If the director is required to prepare separate ballots for all political parties under (b)

30 of this section, the director is not required to prepare a ballot under (a) of this section.
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O F F I C E  O F  T H E  G O V E R N O R DIVISION OF ELECTIONS 
P.O, BOX AF
JUNEAU, ALASKA QM11-0106 
PHONE (007) 406-4611

DIVISION OF ELECTIONS

P OSITION PAPER ON PRIMARY CHANGES

The United states Supreme Court has held that political 

parties have a Constitutional right to free association and can 

determine who can vote in their primaries.

The Division of Elections position is that this right must bo 

tempered with the division's right to maintain the integrity and 

orderly conduct of state elections.

In light of the decisions of the Democratic, Green and

Republican Parties, it appears that the voters of the state may be 

confused as to who can vote for what candidates. The Division's

goal is to create a voting situation that makes it as easy aB

possible for people to vote in the primary and know that his/her 

vote will be counted.

The Division proposes that any legislation regarding the

primary include the following language:

1. Parties muBt inform the division of Elections of any party 

rule changes that impact the conduct of the primary by 

March 1 of any election year.

2. Voters may change their party affiliation at the polling

3. A voter may vote only one ballot in the primary election. 

The Division has included a fiscal note which estimates that
i

y t h Q  primary changes will costs about $430,000 to the state. This

place.

PobW P  brand tax transmittal memo 7871 ►

DIVISION of ELECTIONS 

P o s ition Paper



is only an estimate. When the Division prepared its affidavits for 

the 1990 lawsuit with the Republican Party, the costs were 

estimated at about one million dollars due to the fact that the 

party wanted the state to implement its primary in time for the 

1990 elections. With proper notice, the Btat© can plan more 

effectively, but the attached fiscal note is far from absolute. 

There may be additional costs due to the increased ballot order, 

printing and data programming that will not be apparent until we 

actually start the process.

In conclusion, while the Division will implement any partiea 

rule changes, we are concerned about the costs. The burden to the 

.voting public and the costs to the state may outweigh the benefits 

to the political parties. Frankly, we believe that if the parties 

desire to select their own candidates they should do so privately 

by the convention system.





F I S C A L  N O T E

R e v i s io n  D a t e : _____________________________________________________

S T A T E  O F  A L A S K A

1992 L E G I S L A T I V E  S E S S I O N

T i  t i e :  A n  A c t  r e l a t i n g  t o  r e t i r e m e n t  i n c e n t i v e  p r o g r a m s  

f o r  t h e  P u b l i c  E m p l o y e e s '  a n d  T e a c h e r s '  R e t i r e m e n t  

S y s t e m

S p o n s o r ____________________K e r t u l l a ____________________________________________________________________________

Re q u e s t o r  S e n a t e  S t a t e  A f f a i r s ____________________

E x p e n d i t u r e s / R e v e n u e s :  ( T h o u s a n d s  o f  D o l l a r s )

BILL N O .  SB 315

D e p a r t m e n t  A f f e c t e d :  A d m i n i s t r a t i o n  

B R U :  R e t i r e m e n t  a n d  B e n e f i t s ________________

C o m p o n e n t :  R e t i r e m e n t  a n d  B e n e f i t s

C O M P O N E N T  S E R I A L  N O .  6 4

O P E R A T I N G F Y  9 3 F Y  9 4 F Y  9 5 F Y  9 6 . F Y 9 7 F Y  9 8

P E R S O N A L  S E R V IC E S 5 7 5 .7 6 3 0 .0 2 7 7 5 2 7 7 5 2 7 7 5 2 7 7 5

' [ R A V E L 3 0 3 .0 1 .0 1 0 1 .0 1 .0

C O N T R A C T U A L . 2 0 .0 3 3 0 0 0 0

S U P P L IE S 3 0 2 5 1 .0 1 0 1 .0 1 .0

E Q U IP M E N T 1 1 2 3 0 0 0 0 0

L A N D  &  S T R U C T U R E S 0 0 0 0 n 0

G R A N T S .  C I J U M S 0 0 0 0 0 0

M IS C E L L A N E O U S 0 0 0 0 0 0

T O T A L  O P E R A T I N G 7 1 4 .0 6 3 8 .8 2 7 9 .5 2 7 9 .5 2 7 9 .5 2 7 9 .5

C A P I T A L o o 0 0 0 0

R E V E N U E  

F U N D  S O U R C E :

0 0 0 0 0 0

FUNDING: (Thousands of dollars)
G E N E R A L  F U N D 0 0 0 0 0 0

F E D E R A L  F U N D S 0 0 0 0 0 0

O T H E R 7 1 4 .0 6 3 8 .8 2 7 9 5 2 7 9 5 2 7 9 5 2 7 9 5

T O T A L 7 1 4 .0 6 3 8 .8 2 7 9 .5 2 U . 5 2 7 9 5 2 7 9 5

P O S I T I O N S

F U L L - T IM E - 6 6 6 6 6 6

P A R T - T IM E : 0 0 0 0 0 0

T E M P O R A R Y : 9 9 0 0 0 0

E s t im a t e  o f  c u r r e n t  y e a r  im p a c t : ___________________________________________________________ Z e r o .

A N A L Y S I S :  ( a t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y . )  T h e  a c t u a r i a l  c o s t s  t o  p a r t i c i p a t i n g  e m p l o y e r s  d u e  t o  t h i s  p r o g r a m  

a r e  t o  b e  p a i d  u p  f r o n t  a n d  n o  a d d i t i o n a l  c o s t s  a r e  a n t i c i p a t e d .

P r e p a r e d  B y :  C a r y  B a d e r  f t .  /  U f A  . P h o n e : ______________________ 4 6 5 4 4 6 0

D i v i s i o n :  R e t i r e m e n t  a n d  B e n e f i t s  D a t e :  I n n u a r v  1 6 ,1 9 9 2

A p p r o v e d  b y  C o m m i s s i o n e r :  N a n c y  B e a r  U s e r  J 1 1 ^ ____________________________ D a t e : __________________________________________________________________________

A g e n c y :____________________ D e p a r t m e n t  o f  A d m i n i s t r a t i o n  A '  I ____________________________

D i s t r i b u t i o n  ( b y  p r e p a r e r ) :  L e g i s l a t i v e  F i n a n c e ,  L e g i s l a t i v e  S p o n s o r ,  R e q u e s t o r ,  O M B  &  I m p a c t e d  A g e n c y ( i e s ) .  

R e v  1 0 / 9 0  P a p e  1 o f  4



S c n a l e  B i l l  315 
A n a l y s i s  o f  F i s c a l  I m p l i c a t i o n s  t o  t h e  R e t i r e m e n t  F u n d  

P r e p a r e d  b y  D i v i s i o n  o f  R e t i r e m e n t  &  B e n e f i t s  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n  

J a n u a r y  16, 1992

Analysis: This bill w ould place a tem porary retirem ent incentive provision in statu te 
fo r the Public Em ployees' (PERS) and Teachers' (TRS) R etirem ent Systems. Active 
PERS and TRS m em bers could retire on an accelerated basis w ith  an increased benefit 
under the follow ing conditions: at age 47, if vested; w ith 17 years of service as a 
qualified peace officer, fire fighter or teacher; or w ith 27 years of credited service in the 
PERS. Before qualifying for an accelerated benefit, how ever, the m em ber m ust pay a 
lum p sum  indebtedness paym ent or take an actuarial reduction  from their life time 
benefit for the indebtedness am ount.

W e estim ate th a t five perm anent full-tim e positions will be needed  in Juneau and one in 
A nchorage to adm inister the increased dem and for inform ation and services resulting 
from adding potentially  over 4000 new retirees to the PERS and  TRS, resulting from prior 
RIPs and projected for this one. In addition, we estim ate that nine long term  non­
perm anent em ployees will also be needed for vary ing  lengths of tim e over the next two 
fiscal years. Personnel will handle increased counseling, address and beneficiary changes, 
account m aintenance, and  other services.

We estim ate th a t we will need to increase our norm al num ber of counreling trips by 5 
trips over the next two fiscal years to assure that m em bers understand  the options and 
requirem ents o f the program .
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SB 315
A n a l y s i s  o f  F i s c a l  I m p l i c a t i o n s  t o  t h e  R e t i r e m e n t  F u n d  

P r e p a r e d  b y  D i v i s i o n  o f  R e t i r e m e n t  &  B e n e f i t s  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n  

J a n u a r y  16, 1992

The total estimated administrative cost to the division by fiscal year is as follows:
FY 93 FY 94

PERSONAL SERVICES 
FY 93

2 Retirement Specialist I/II 104.5
8 Retirement Technician I/II 338.2
1 Accountant I 46.1
2 Accounting Clerk III (6 months) 38.0
2 Clerk II (9 months) 48.9

Total FY 93 Personal Services C ost.......................... $575.7
FY 94

2 Retirement Specialist I/II 104.5
8 Retirement Technician I/II 338.2
1 Accountant I 46.1
2 Accounting Clerk III (12 months) 76.0
2 Clerk II (12 months) 65.2

Total FY 94 Personal Services C ost...............................  $630.0
FY 95

2 Retirement Specialist I/II 104.5
3 Retirement Technician I/II 126.9
1 Accountant I 46.1

Personal Services Cost (FY 95 a n d  b e y o n d )

TRAVEL
Traveling to various locations throughout 
the state to counsel prospective retirees and
give sem inars......................................................... 3.0 3.0

CONTRACTUAL 
FY 93

Computer services for additional PC's 16.5
Additional telephone costs (4 add phones) .2
Telephone service for 4 phones .8
Long distance call expense based upon 
previous RIP 2J>

FY 93 contractual costs......................................  20.0

F Y  95

$277.5
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S B  315
A n a l y s i s  o f  F i s c a l  I m p l i c a t i o n s  10 l h e  R e t i r e m e n t  F u n d  

P r e p a r e d  b y  D i v i s i o n  o f  R e t i r e m e n t  &  B e n e f i t s  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n  

J a n u a r y  16, 1992
FY 93 FY 94 FY 95

CONTRACTUAL
FY 94.

Telephone service for 4 phones 
Long distance call expense based upon 
prev ious RIP

FY 94 contractual costs.........................

SUPPLIES
Office supplies/ calculators cost................  3.0 2.5

EQUIPMENT
5 W ork sta tions 23.0
5 C hairs 1.5
5 PCs and o ther office equipm ent 30.0

O ther office equ ipm ent 
(D ictaphone, calculators, etc.) 5.0

1 File cabinets .3
5 Phones (600 /in strum en t) 3.0
5 Personal C om puters 27.5
5 M icrofiche view ers 4.0
1 C om puter O u tp u t P rin ter 18.0

Total Equipm ent co st.............
TOTAL O perations Cost

The retirem ent technicians, re tirem ent specialists, accountant, and accounting clerks need 
constant access to the PERS and  TRS com puter files. W e don not have any excess term inals, 
microfiche view ers or calculators. O ur equipm ent request will satisfy our equipm ent needs for 
the duration  of this program . W e propose the purchase of personal com puters to be used as 
terminals because they will be com patible w ith the division's Local Area N etw ork.

We are also p roposing  the purchase of an additional com puter o u tp u t printer, the previous 
RIP's p u t great dem and on our existing two printers and we w ere alw ays in a state of backlog.
Our current day-to-day p rin ter needs maximize the capacity of our existing printers. After 
com paring the cost of leasing a p rin ter for tw o years, coupled w ith our existing needs, purchasing 
a new prin ter w ould  be m ore cost effective.

All adm in istra tive costs of the program  will be paid in advance by partic ipa ting  em ployers as 
required by the bill.

The Other Funds are comprised of P E R S  at £392.7 and the T R S  at S321.3 for F Y  93.

. 112.3
$714.0

-Q—
$638.8 $279.5

.8

2.5
3.3
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STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NO. SB 315

R e v i s i o n  D a t e : _______________________________________________________________________________D e p a r t m e n t  A f f e c t e d :

T it J o : " A n  A c t  e s t a b l i s h i n g  a  r e t i r e m e n t :  .  B R U :  F i n a n c e

i n c e n t i v e  p r o g r a m . . . e f f e c t i v e  d a t e . "

A d m i n i s t r a t i o n

C o m p o n e n t :  F i n a n c e

S p o n s o r :  S e n a t o r  K e n t t u l a

R e q u e s t o r :  S e n a t e  S t a t e  A f f a i r s C O M P O N E N T  S E R IA L  N O . 5 9
•

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  D o l l a r s )

O P E R A T I N G F Y  9 3 F Y  9 4 F Y  9 5 F Y  9 6 F Y  9 7 F Y  5 8

P E R S O N A L  S E R V IC E S 1 0 . 0 6 2 . 6 . . 0 0 0 0

T R A V E L 0 0 0 0 0 0

C O N T R A C T U A L 0 0 0 0 0 0

S U P P L I E S 0 0 0 0 0 0

E Q U I P M E N T 0 0 0 0 0 0

L A N D  &  S T R U C T U R E S 0 0 0 0 0 0

G R A N T S .  C L A I M S 0 0 0 0 0 0

M I S C E L L A N E O U S 0 0 0 0 0 0

T O T A L  O P E R A T I N G 1 0 . 0 6 2 . 6 0 0 0 0

C A P I T A L 0 0 0 0 ! o 0

R E V E N U E

F U N D  S O U R C E : 0 0 0 0 0 0

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )

G E N E R A L  F U N D 1 0 . 0 6 2 . 6 0 0 0 0

F E D E R A L  F U N D S 0 0 0 0 0 0

O T H E R

F U N D  S O U R C E : 0 0 0 0 0 0

T O T A L  • . 1 0 . 0 6 2 . 6 0 0 0 0

P O S I T I O N S :

F U L L - T IM E 0 0 0 0 0 0

P A R T - T I M E 1 4 0 0 0 0

T E M P O R A R Y 0 0 0 0 0 0

E s t im a t e  o f  c u r r e n t  y e a r  i m p a c t :  S e e  a t t a c h e d

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y . )

P r a o a r a d  B v :  D o n  W a n i e P h o n e :  4 f i S - ? ? 4 n

D i v i s i o n :  F i n a n c e /  D n rn - . 0 1 / 2 1 / 9 2

A p p r o v e d  b y  C o m m i s s i o n e r *  N a n c y _ B e a r  I s e r a \ i V

A q e n c v :  A d m i n i s t r a t i o n  _
:V  V
1 D a t e ;

Oiabibiroon (by pfaparat): Lag. Fin.. Lagtalaeiva Sponaor. Ro-queatcx, OMB/DBR, Gov. L«gr*. Ofc., & Impacted Agency(iea).
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Im p ac t  o f  a R e t i r e m e n t  I n c e n t i v e  P rogram

T h e  D i v i s i o n  of F i nance is r e s p o n s i b l e  for v e r i f i c a t i o n  of 
e m p l o y m e n t  h i s t o r y  and p r o c e s s i n g  of t e r m i n a t i o n  pay for all state 
employees. This includes v e r i f y i n g  the length of employment, 
a c c o u n t i n g  for all leave w i t h o u t  pay d u r i n g  the e n tire employment 
w i t h  the s t a t e  and d e t e r m i n i n g  s a l ar ies for the t h r e e  highest 
years. In addition, final and terminal le ave pay m u s t  be proces sed 
in a c c o r d a n c e  w i t h  c o n t r a c t u a l  agreements.

W i t h  i m p l e m e n t a t i o n  of a R e t i r e m e n t  I n c e n t i v e  P r o g r a m  (RIP) the 
w o r k l o a d  for these functions would be s i g n i f i c a n t l y  increased and 
a d d i t i o n a l  s u p p o r t  wil l be required by the D i v i s i o n  of Finance to 
m e e t  p r o c e s s i n g  deadlines. A p p r o x i m a t e l y  five h u n d r e d  employees 
took a d v a n t a g e  of the previous  RIP. It is a n t i c i p a t e d  that a 
c o m p a r a b l e  n u m b e r  of employees would p a r t i c i p a t e  if a RIP was 
i m p l e m e n t e d  in the next year. Based on p a s t  experience, this would 
r e quire four additi o n a l  positions, i n c l u ding one A c c o u n t a n t  I and 
three A c c o u n t i n g  T e chnicians I, for a p eriod of six months. 
E s t i m a t e d  cost for t hese p o s i tions w o u l d  be:

A c c o u n t a n t  I (1) R a n g e  14A  19.7
A c c t  T e c h  I (3) R a n g e  12A 52.9

T o t a l  C o s t 72 . 6



O f f i c i a l  B u s in e s s

Alaska State Legislature
SENATE

P . O .  B o x  V  

S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 1 1

Prepared by Senator Jay Kerttula

S P O N S O R  S T A T E M E N T  

S E N A T E  B I L L  3 1 5  

R E T I R E M E N T  I N C E N T I V E  P R O G R A M

Senate Bill 315 is a reimplementation of the retirement 
incentive program which was established first by Ch. 26, 
SLA I9SJ, as amended by Ch. 76, SLA I988 and most 
recently by Ch. 89, SLA I989, as amended by ch. 18, SLA 
I993.

The retirement incentive program was made available to 
public employees covered by either the Public Employees' 
Retirement System (PERS) or the Teachers' Retirement 
System (TRS).

The intent of the legislation was to lessen the Impact of 
personnel layoffs by providing a program which would pay 
for itself and would result in a "net reduction in personal 
services costs to the state or other employers " during a 
period of declining revenues.

Briefly, the retirement incentive program enables 
employees with the greatest amount of seniority to retire 
three years before their normal retirement date, provided 
the employer can show that a personal services cost 
savings will be realized by the employee's participation in 
the retirement incentive program.

' S T A T ' 4 / Y l t  A M '



In so doing, the employee with the least seniority, who 
would normally be laid off first, continues on the job and 
in the community, the employer may fill the vacated 
position with an employee at a lower pay range- one way to 
recognize a cost savings and the retiree will continue to 
remain in and contribute to the local community; according 
to the Division of Retirement and Benefits actuarial 
statistics, as of July 30, 1991 70% of PERS and TRS 
retirees have remained in Alaska as compared to 56% prior 
to the enactment of the first retirement incentive program 
in I986.

According to a November 22, 1991 Legislative Budget and 
Audit report, the legislature's intent in establishing the 
retirement incentive program has been met. The report 
indicates that approximately I800 employees had 
participated in the second (I989) retirement incentive 
program at a savings to the participating employers of $29 
million.

Alaska continues to face the prospect of declining oil 
production and declining oil prices and there will be an 
ever-increasing scrutiny of government spending. I have 
introduced Senate Bill 315 because thê retirement 
incentive program has proved itself to be an effective and 
efficient method of reducing government spending while 
continuing to provide a high level of public services.

I urge the Senate State Affairs Committee's favorable 
action on this legislation.



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(007) 465-3867 o r  465-2450 
F A X  (007) 465-2020 
M a il Stop 3101

240 M a in  Street, Suite 500 
Juneau, A laska 00801-2101

M E M O R A N D U M January 17, 1992

SUBJECT: Sectional summary of SB 315 (Retirement Incentive Program)

TO:

FROM:

Senator Jay Kerttula

Teresa B. C ra m e r4 |^ 0 ^ . 
Legislative Counsel

You have requested a sectional analysis of the above described bill.

As a preliminary matter, note that a sectional analysis or summary of a bill should 
not be considered an authoritative interpretation of the bill and the bill itself is the 
best statem ent of its contents.

Because this bill sets up a time-limited program which is repealed July 1, 1994, it is 
not placed into the codified statutes. If the bill is enacted, it will be published in the 
Session Laws and also in the Temporary and Special Acts volume of the Alaska 
Statutes.

Section 1 states the legislative purpose in adopting a retirem ent incentive program 
for public employers and employees.

Section 2 establishes the general requirements for a retirement incentive program. 
Subsection (a) permits employers to designate organizational units of employees 
eligible to participate. Subsection (b) sets out criteria for the organization units. 
Subsection (c) limits which employees are eligible to participate to those who will be 
qualified to retire after receipt of the retirement incentive. Subsection (d) sets out 
requirements for the plan filed by the employer and requires the employer to agree 
to reimburse the retirement system for the extra costs incurred by the system from 
participation by the employer’s employees.

Subsection (e) sets out the formula for computing how much each member of TRS 
who participates in the plan owes in order to receive the three-year credit. It is 
based on the former annual contribution rate of 7% for members of TRS set out in 
AS 14.25.050 before it was amended in 1990. Subsection (f) sets out the formula for 
computing how much each member of the Public Employees’ Retirement System



(PERS) who participates in the plan owes in order to receive the three-year credit. 
It is based on the annual contribution rates, set out in AS 39.35.160, of 7.5% for 
peace officers who are members of PERS and 6.75% for other members of PERS.

Subsection (g) provides that the retirement incentive is a credit of three years, to be 
used either to meet retirement eligibility requirements or, if those are met, to 
increase the amount of credited service a participant is entitled to use when 
computing benefits. Subsection (h) limits the kinds of credited service that employees 
retiring under the retirement incentive plan may use when determining whether they 
are eligible to retire. Note that the subsection does not limit the credited service that 
may be considered when computing the employee’s benefits.

Subsection (i) permits employees to assume part of the employer’s liability in order 
to become eligible to participate in a retirement incentive plan.

Section 3 authorizes the state to adopt a retirement incentive plan for its employees, 
to begin September 30, 1992, and ending March 31, 1993. Subsections (b) and (c) 
limit which employees may participate. Subsection (d) requires that participants be 
appointed to retirement on or before November 1, 1993.

Section 4 authorizes political subdivisions and public organizations which participate 
in PERS to adopt a retirement incentive plan for their employees, to begin 
September 30, 1992, and ending March 31, 1993. Subsection (b) requires that 
participants be appointed to retirement on or before November 1, 1993.

Section 5 authorizes the University of Alaska to adopt a retirement incentive plan for 
its employees, to begin June 30, 1992, and ending December 31, 1992. Subsection
(b) requires that participants be appointed to retirement on or before August 1,1993.

Section 6 authorizes employers in TRS other than the state or the University of 
Alaska, which are covered in sections 3 and 5 above, to adopt a retirement incentive 
plan for their employees, to begin June 30, 1992, and ending December 31, 1992. 
Subsection (b) requires that participants be appointed to retirement on or before 
August 1, 1993.

Section 7 permits state employee participants to receive credit for certain employ­
ment with political subdivisions or public organizations who did not participate in 
PERS or TRS at the time of the employment for purposes of determining whether 
the participant is eligible to retire under TRS or PERS. The employment may not 
be counted when the amount of the participant’s benefits are calculated.

Section 8 permits the Department of Administration to take certain actions if 
employers who are participating in the retirement incentive program become

Senator Jay Kerttuia
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delinquent in the payments they owe the system for the increased benefits paid to 
their retirees under the program.

Section 9 establishes an indebtedness owed by participants in the retirement incentive 
program who, after retirement, are reemployed in a position that is covered by PERS 
or TRS. Subsection (b) prohibits participants from entering into personal services 
contracts with the state, other than the University of Alaska, for a period of one year 
after retiring under the retirement incentive program.

Section 10 directs state agencies to file with the Office of Management and Budget 
reports showing the expected effect of the program on the agency’s personal services 
cost and operation. It also directs OMB to report to the legislature on the retirement 
incentive program.

Section 11 states that employees do not have a vested or contractual right to benefits 
under a retirement incentive program until an agreement is executed with the 
administrator of the retirement system. The legislature reserves the right to make 
changes to the program.

Section 12 permits a person who submitted a timely application to the retirement 
incentive program to be considered for participation in the program even if the 
person’s application has not been acted upon by the time the program is repealed, 
July 1, 1994.

Section 13 makes the definitions in TRS and PERS, as appropriate, applicable to the 
bill.

Section 14 repeals sections 1 - 7 of the Act, which establish and authorize the 
retirem ent incentive programs, on July 1, 1994.

Section 15 is an immediate effective date clause.

If I may be of further assistance, please advise.

TBC:gc
92-030.glc





FISCAL NOTE

STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NO.SSSB 326

R e v i s i o n  D a t e : ________________________________________
T i t l e :  An A c t  r e l a t i n g  t o  e l i g i b i l i t y

f o r  a  p e r m a n e n t  f u n d  d i v i d e n d ------------
S p o n s o r :  P o u r c h o t __________________________________
Requ e s t o r : S t a t e  A f f a i r s _________________

A g e n c y  A f f e c t e d :  R e v e n u e ______________________
bru : Permanen t_Eund D1 v1.denri-.P-1.y.! s-1.on_ 
C o m p o n e n t s : P e r m a n e n t  F u n d  D i v i d e n d

.01 v is ion..
COMPONENT S E R I A L  N O . . .9— 8 -  1

E X P EN D IT U R E S/R EV E N U ES :  ( T h o u s a n d s  o f  D o l a r s )
FY 93 FY 94 FY 95 . . FY  96 FY 97 FY 98 _

OPERAT ING
PERSONAL S E R V IC E S -0- -0- -0- -0- -0- -0-
TRAVEL -0- -0- -0- -0- -0- -0-
CONTRACTUAL -0- -0- -0- -0- -0- -0-
S U P P L I E S -0- -0- -0- -0- -0- -0-
EQU IPMENT -0- -0- -0- -0- -0- -0-
LANDS & STRUCTURES -0- -0- -0- -0- -0- -0-
GRANTS ,  C LA IM S -0- -0- -0- -0- -0- -0-
M ISCELLANEOUS  _______  . -0- -0- -0- -0- -0- -0-

TOTAL O P E R A T IN G -0- -0- -0- -0- -0- -0-

C A P IT A L ,| -0- | -0- | -0- | -0- | -0- | -0-

REVENUE | _0_ | -0- | -0- | -0- | -0- | -0-

FUND ING :  ( T h o u s a n d s  o f  D o l l a r s )
GENERAL FUND -0- -0- -0- - 0- -0- -0-
FEDERAL  FUNDS -0- -0- -0- -0- -0- -0-
OTHER -0- -0- -0- -0- -0- -0-
TOTAL -0- -0- -0- -0- -0- -0-

P O S I T IO N S :
F U L L - T IM E -0- -0- -0- -0- -0- -0-
P A R T-T IM E -0- -0- -0- - 0- -0- -0-
TEMPORARY -0- -0- -0- - 0- -0- -0-

E s t l m a t e  o f  c u r r e n t  y e a r

A N A L Y S I S : N on e

P r e p a r e d  B y :
D i v i s i o n :  P e r m a n e n t  F u n d  D i v i d e n d  D i v i s i o n

T h o m a s  C .  HI  11 l a m s
ruiiy L/1 V I ucny V I V I a IVII_____  sj

A p p r o v e d  b y  Comml  s s  1 o n e r T d l- r ' 

A g e n c y :  R e v e n u e ______________________________________________________

P h o n e :  
D a t e :  .

465-2323
J a n u a r y  22.  1992

D a t e : //2. V,/<?

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, 0MB, &

Impacted Agency(ies). ‘
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W O R K  D R A F T  WORK DRAFT W O R K  DRAFT

CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 326 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y

O f f e r e d :

R e f e r r e d :

S p o n s o r s ) :  S E N A T O R S  P O U R C H O T ,  Z h a r o f f ,  H a l f o r d

A BILL

FOR AN ACT ENTITLED 

"An Act relating to eligibility for permanent fund dividends; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.23.015(a) is amended to read:

(a) The commissioner shall adopt regulations under the Administrative Procedure Act 

(AS 44.62) for determining the eligibility of individuals for permanent fund dividends. The 

commissioner may require an individual to provide proof of eligibility, and the commissioner 

may use other information available from other state departments or agencies to determine the 

eligibility of an individual. However, the residency of an individual’s spouse may not be the 

onfv factor relied upon bv the commissioner in determining the residency of the individual.

* Sec. 2. This Act is retroactive to January 1, 1992.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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SENATE B IL L  NO. 327 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y  S E N A T O R S  C R A F T  a n d  P o u r c h o t

I n t r o d u c e d :  1 /13/92

R e f e r r e d :  S T A ,  F in a n c e

A  B IL L 

FOR AN ACT ENTITLED 

"An Act relating to qualiflcations for permanent fund dividends, to dividend applications, 

and to recovery o f an improperly paid dividend; and providing for an effective f’ ate."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I .  AS 43.23.005(c) is amended to read:

(c) A  parent, guardian, or other authorized representative may claim a permanent fund 

dividend on behalf of an unemancipated minor or on behalf o f a disabled or an incompetent 

individual who is eligible to receive a payment under this section. A  m inor who is too voung 

to establish eligibility for a dividend fo r a year under (a)(2) or (3) o f this section is eligible 

for the dividend i f  on the date o f application

(1) the m inor is a state resident: and

(2) at least one o f the m inor’s custodial parents o r guardians is eligible for 

a dividend fo r that year, o r the m inor is in the custody o f the state.

* Sec. 2. AS 43.23.015(b) is amended to read:

(b) The department shall prescribe and furnish an application form for claiming a
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1 permanent fund dividend. The application must include notice o f  the penalties provided for

2 under AS 43.23.035 and contain a statement of eligibility and a certification of residency. [IN^  f

3 SUBSTANTIALLY THE FOLLOWING FORM:

4 I CERTIFY THAT

5 ( )  I AM A STATE RESIDENT ON THE DATE OF THIS APPLICATION, I HAVE

6 BEEN A STATE RESIDENT FOR AT LEAST 12 MONTHS IMMEDIATELY

7 PRECEDING APRIL 1 OF THE CURRENT DIVIDEND YEAR, AND I HAVE BEEN

8 PHYSICALLY PRESENT IN THE STATE OF ALASKA AT SOME TIME DURING

9 THE PERIOD BEGINNING JULY 1 TWO YEARS BEFORE THE DATE OF

10 APPLICATION AND ENDING ON THE DATE OF THIS APPLICATION UNLESS

11 THIS REQUIREMENT HAS BEEN WAIVED UNDER AS 43.23.005(f); OR

12 ( ) (NAME), THE INDIVIDUAL ON WHOSE BEHALF I AM APPLYING, IS A

13 STATE RESIDENT ON THE DATE OF THIS APPLICATION, HAS BEEN A STATE

14 RESIDENT FOR AT LEAST 12 MONTHS IMMEDIATELY PRECEDING APRIL 1 OF

15 THE CURRENT DIVIDEND YEAR, AND HAS BEEN PHYSICALLY PRESENT IN

16 THE STATE OF ALASKA AT SOME TIME DURING THE PERIOD BEGINNING

17 JULY 1 TWO YEARS BEFORE THE DATE OF APPLICATION AND ENDING ON C
18 THE DATE OF THIS APPLICATION UNLESS THIS REQUIREMENT HAS BEEN

19 WAIVED UNDER AS 43.23.005(f).

20 I UNDERSTAND THAT A FALSE CLAIM OF ELIGIBILITY TO OBTAIN A

21 PERMANENT FUND DIVIDEND FOR MYSELF OR FOR ANOTHER IS A

22 CRIMINAL OFFENSE, THAT IF CONVICTED I WILL FORFEIT FUTURE

23 DIVIDENDS, AND THAT I MUST REPAY ALL DIVIDENDS THAT HAVE BEEN

24 PAID TO ME. I UNDERSTAND THAT IF I WILFULLY MISREPRESENT,

25 EXERCISE GROSS NEGLIGENCE, OR RECKLESSLY DISREGARD A MATERIAL

26 FACT REGARDING MY ELIGIBILITY FOR A PERMANENT FUND DIVIDEND I

27 WILL FORFEIT THE DIVIDEND, BE SUBJECT TO A CIVIL FINE OF UP TO $5,000,

28 AND LOSE MY ELIGIBILITY FOR THE NEXT FIVE DIVIDENDS. I UNDERSTAND

29 THAT THESE PENALTIES ARE IN ADDITION TO ANY CRIMINAL PENALTIES

30 IMPOSED.

31
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1 (SIGNATURE OF INDIVIDUAL,

2 PARENT, GUARDIAN, OR OTHER ^

3 AUTHORIZED REPRESENTATIVE)]

4 * Sec. 3. AS 43.23.035(b) is amended to read:

5 (b) If the commissioner determines that a permanent fund dividend should not have been

6 claimed by or paid to an individual, the commissioner may use all collection procedures or

7 remedies available for collection of taxes under this title to recover the payment of a permanent

8 fund dividend that was improperly made. Unless the dividend is forfeited under (a) of this

9 section, a [A] notice of an improperly paid dividend must be sent to the individual within two

10 [10] years after the improper payment. If notice is not sent within the two-year [10-YEAR]

11 period, proceedings «iay not be commenced in court for recovery of the improper payment.

12 * Sec. 4. AS 43.23.095(8) is amended to read:

13 (8) "state resident" means- notwithstanding AS 01.10.055. an individual who is

14 not claiming or accepting the benefits of residency in any other state, and is either physically

15 present in the state o r [WITH THE INTENT TO REMAIN PERMANENTLY IN THE STATE

16 OR, IF THE INDIVIDUAL IS NOT PHYSICALLY PRESENT IN THE STATE, INTENDS TO

17 RETURN TO THE STATE AND] is absent only for any of the following reasons:

13 (A) vocational, professional, or other specific education for which a

19 comparable program was not reasonably available in the state;

20 (B) secondary or postsecondary education;

21 (C) military service; / u t j f t *  ^

22 (D) medical treatment; ( j

23 (E) service in Congress;

24 (F) other reasons which the commissioner may establish by regulation; or

25 (G) service in the Peace Corps;

26 * Sec. 5. Notwithstanding permanent fund dividend application procedures or deadlines applicable

27 by law or regulation to dividends for 1982 - 1992, a person who qualifies for one or more dividends for

28 those years solely because of the amendment to AS 43.23.095(8) in sec. 4 of this Act may, by May 1,

29 1993, apply for the dividend or dividends. The Department of Revenue shall prepare a form for

30 applications under this section.

31 * Sec. 6. Section 4 of this Act is retroactive to January 1, 1982.
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1 * Sec. 7. Sections 4 - 6 of this Act take effect immediately undei AS 01.10.070(c).

2 * Sec. 8. Sections 1 - 3 of this Act take effect January 1, 1993.

■ /  / j i t * /  s /  £
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S'lTvTt OF ALASKA

1992 LEGISLATIVE SESSION

BILL NO. CS SB 327 (7-LS 1663/D)

R e v i s i o n  D a t e :  J a n u a r y  29,  1992_________
T i t l e :  An A c t  r e l a t i n g  t o  q u a l i f i c a ­

t i o n s  f o r  p e r m a n e n t  f u n d  d i v i d e n d s
S p o n s o r :  C r a f t _____________________________________
R e q u e s t o r :  S ta te  A f fa ir s __________________

A g e n c y  A f f e c t e d :  R e v e n u e ______________________
BRU: P e r m a n e n t  F u n d  D i v i d e n d  D i v i s i o n
C o m p o n e n t s : P e r m a n e n t  F u n d  D i v i d e n d ____
_____________________ D i v i s i o n ____________________________
COMPONENT S E R I A L  NO . . 9 8 1

E X P E N D IT U R E S / R E V E N U E S : ( T h o u s a n d s  o f  D o l a r s )
FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

O P E R A T IN G
PERSONAL S E R V I C E S
TRAVEL
CONTRACTUAL
S U P P L I E S
EQUIPMENT
LANDS & STRUCTURES  
GRANTS ,  C L A IM S  
M ISCELLANEOUS

TOTAL O P E R A T IN G -0- -0- -0- -0- -0- -0-

C A P I T A L -0- | -0- | -0- | -0- -0- | -0-

REVENUE -0- -0- | -0- | -0- -0- -0-

FU N D IN G :  ( T h o u s a n d s  o f  D o l l a r s )
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL -0- -0- -0- -0- -0- -0-

P O S I T I O N S :
F U L L -T IM E
PAR T-T IM E
TEMPORARY

E s t i m a t e  o f  c u r r e n t  y e a r  i m p a c t :  N o n e P

A N A L Y S I S : S e e _ a 4 H 3 ) c h e d .
y / U r r w

P r e p a r e d  B y :  T h o m a s  C .  Hi 11i a m s ____________________
D i v i s i o n :  P e r m a n e n t  F u n d  D i v i d e n d  D i v i s i o n

A p p r o v e d  b y  C o m m i s s i o n e r  
A g e n c y :   R e v e n u e

465-2323P h o n e :  .
D a t e : J a n u a r   ̂ 29 .  1992

D a t e :

D i s t r i b u t i o n  ( b y  p r e p a r e r ) :  L e g i s l a t i v e  F i n a n c e ,  L e g i s l a t i v e  S p o n s o r ,  R e q u e s t o r ,  0MB, &
I m p a c t e d  A g e n c y ( i e s ) .
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A L A S K A  D E P A R T M E N T  OF R E VENUE 
P E R M A N E N T  FU N D  D I V I D E N D  D I V I S I O N 

CS SB 327 AN A L Y S I S  
As of J a n u a r y  29, 1992

This b i l l  w o u l d  r e q u i r e  the P e r m a n e n t  Fu n d  D i v i d e n d  D i v i s i o n  to send 
n o t i c e s  to all a p p l i c a n t s  w h o  f i l e d  from an o u t - o f - s t a t e  address 
n o t i f y i n g  t h e m  th a t  if a c h i l d  was b o r n  to t h e m  d u r i n g  the e l i g i b i l i t y  
period, that the c h i l d  may be e l i g i b l e  to receive that y e a r ' s  dividend.

The d i v i s i o n  w o u l d  p r e p a r e  a n d  m a i l  a m e n d e d  forms fcr p o t e n t i a l l y  
e l i g i b l e  c h i l d r e n  u n d e r  this p r o v i s i o n .  The d i v i s i o n  w o u l d  incur most 
of the s e  costs in FY92. However, the d i v i s i o n  e x p e c t s  to be able to 
a b s o r b  t h e s e  c o s t s  as we l l  as any r e l a t e d  m a r g i n a l  p r o c e s s i n g  cost with 
the c u rrent FY 9 2  a n d  FYS3 budgets.

P r i n t i n g  C o s t s

15.000 e n v e l o p e s  and s t a t i o n a r y  $ 0.3
500 a p p l i c a t i o n s  0.2

P o s t a g e  Cos t s

15.000 n o t i f i c a t i o n  l e tters @ $0.29 4.3
500 a p p l i c a t i o n s  @ $0.29 0.2

T o ta l C o n tra c tu a l Costs $ 5 .0



* . STATE OF ALASKA
i 1992 LEGISLATIVE SESSION

R e v i s i o n  D a t e :

BILL NO. SB 327

T i t l e :  An A c t  r e l a t i n g  t o  q u a l i f i c a ­
t i o n s  f o r  p e r m a n e n t  f u n d  d i v i d e n d s ___

S p o n s o r :  C r a f t _____________________________________
R e q u e s t o r :  S t a t e  A f f a i r s ______________________________________

A g e n c y  A f f e c t e d :  Re v e n u e ______________________
BR U : P e r m a n e n t  F u n d  D i v i d e n d  D i v i s i o n
C o m p o n e n t s : P e r m a n e n t  F u n d  D i v i d e n d

D 1 v 1 s l o n
COMPONENT S E R I A L  NO. 9.. 8 1

EX P E N D IT U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  D o l l a r s )
FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

OPE RA T IN G
PERSONAL S E R V IC E S
TRAVEL
CONTRACTUAL
S U P P L I E S
EQUIPMENT
LANDS & STRUCTURES 
GRANTS ,  C L A IM S  
M ISCELLANEOUS

200 .7

179 .4
2 6 .0

100.4 

31 .9

TOTAL OPE RAT IN G 415 .3 132.3 -0- -0- -0- -0-

C A P I T A L -0- -0- -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- -0-

FUND ING :  ( T h o u s a n d s  o f  D o l l a r s )
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

415 .3
415 .3

132.3
132.3 -0- -0- -0- -0-

P O S I T IO N S :
1 F U L L-T IM E  
! PART-T IM E  

TEMPORARY

E s t i m a t e  o f  c u r r e n t  y e a r  

A N A L Y S I S : S e

P r e p a r e d  B y :

N o n e .

U J k ' — .
T h o m a s  C .  Ml 11 l a m s _________________

D i v i s i o n : P e r m a n e n t  F u a d - Q j v l d e n d  D i v i s i o n

A p p r o v e d  b y  C o m m i s s i o n e r  
A g e n c y :  R e v e n u e

-j—

P h o n e :  
D a t e :  .

465-2323
J a n u a r y  24.  1992

D a t e :

D i s t r i b u t i o n  ( b y  p r e p a r e r ) :  L e g i s l a t i v e  F i n a n c e ,  L e g i s l a t i v e  S p o n s o r ,  R e q u e s t o r ,  0MB, &
I m p a c t e d  A g e n c y ( 1e s ) .
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y  ' /  A L A S K A  D E P A R T M E N T  OF R E V E N U E
P E R M A N E N T  FUND D I V I D E N D  D I V I S I O N  

SB 327 A N A L Y S I S  
As of J a n u a r y  24, 1992

A s s u m p t i o n s :

1. There w o u l d  be 10,000 p e o p l e  a pplying for e v e r y  year from 

Cost S u m m a r y ;

1. Per s o n a l  S e rvices

— EX— 93.
9 n o n - p e r m a n e n t  D o cument P r o c e s s o r  I, R7
@ $1, 935/mo. for 3 m o nths i n c l u d i n g  salary
and bene f i t s .  $ 34.8

12 n o n - p e r m a n e n t  D a t a  P r o c e s s i n g  C l erk I, R8
@ $ 2 , 043/mo. for 3 m o n t h s  i n c l u d i n g  salary
and b e n e f i t s .  49.0

10 PFT P F D  S p e c i a l i s t  I, R13 @ $ 3 , 545/ m o n t h
for 3 m o n t h s  to work reviews. 70.9

4 PFT P F D  S p e c i a l i s t  I, R13 0 $ 3 , 5 45/month
for 3 m o n t h s  to work i n f o r m a l  confe r e n c e  appeals. 28.4

2 PFT P F D  S p e c i a l i s t  II, R16 0 $ 4 , 4 01/month
for 3 m o n t h s  to wo r k  f o rmal h e a r i n g  appeals. 17 . 6

Total P e r s o n a l  Services 200.7

2. Conjtx.ac.tual S e r v ices

A. P r i n t i n g  Costs

P F D  A p p l i c a t i o n s ,  1 1 0,000 = $ 27.5
R e c e i p t  B a t c h  Cards, 1 1 0 , 0 0 0  =  6.6
I n f o r m a t i o n  R e quest Letters, 82,500 =  3.0
R e v i e w  C o n t a c t  Letters, 82,500 =  3.0
A p p e a l  Forms, 20,000 =  1.0

Tot a l  P r i n t i n g  Costs 41.1

B. P o s t a g e  Costs

1 1 0 . 0 0 0  appl i c a t i o n s  X  .29 =  31.9
1 1 0 . 0 0 0  receipt cards X .19 = 20.9
1 1 0 . 0 0 0  war r a n t s  X .29 (FY94 only) = 31.9
82.500 Info. R e cuest L e t t e r s  X .29 = 23.9
82.500 R e v i e w  Co. tact L e t t e r s  X .29 =  23.9
2 0 .000 A p p e a l  forms X .29 = 5.8

T o ta l  P o s ta g e  106.4

T o ta l. C o n t r a c tu a l  Exp en ses 179.4

3. S u p p lie s

E n v e l o p e s  20.0
M i c r o f i l m  Sup p l i e s  6.0

T o ta l S u p p lie s 26.0

FY 94 

$ 1 7 . 4

24.5

35.5

14.2

8.8 

. 100.4.

1982-1992.

-0-

31.9

-o -

TOTAL COST $132.3
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C S  FOR SENATE BILL NO. 327 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

O ffered:
R e f e r r e d :

S p o n s o r s ) :  S E N A T O R S  C R A F T ,  P o u r c h o t

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to permanent fund dividends; and providing for an effective date."

2 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. INTENT. The change to the definition of residency in sec. 13 of this Act only clarifies

4 what the legislature has always intended the definition to be.

5 * Sec. 2. AS 34.45.370 is amended by adding a new subsection to read:

6 (c) A permanent fund dividend that is received by the state as abandoned property shall

7 be deposited into the dividend fund established under AS 43.23.045 and may be expended or

8 distributed according to regulations adopted by the commissioner of revenue.

9 * Sec. 3. AS 37.05.180 is amended to read:

10 Sec. 37.05.180. TWO-YEAR LIMITATION ON PAYMENT OF WARRANTS. A [NO]

11 warrant upon the state treasury mav not be [IS] paid unless presented at the office of the

12 commissioner of revenue within two years of the date of its issuance. A w arrant [ALL

13 WARRANTS] not presented within that time ]s [ARE] considered paid and money held at the

14 expiration of that time in a special fund or account for the payment of the warrant shall be

•1*
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.

transferred to the general fund, except where transfer is prohibited by the federal government for 

state participation in a federal program or the w arrant represents payment of a permanent 

fund dividend. Money held for the payment of a permanent fund dividend w arrant shall 

be retained in o r transferred to the dividend fund established under AS 43.23.045 and may 

be expended or distributed according to regulations adopted by the commissioner of 

revenue.

* Sec. 4. AS 43.23.005(a) is amended to read:

(a) An individual is eligible to receive one permanent fund dividend each year in an 

amount to be determined under AS 43.23.025 if

111 the individual applies to the department!

(2) [, AND IF (1)] on the date of application the individual is a state resident;

(3) [(2)] the individual was a state resident for [A PERIOD OF] at least one vear * 

[12 CONSECUTIVE MONTHS] immediately preceding January 1 [APRIL 1] of the current ^  

dividend year, [AND]

(4) [(3)] the individual has been physically present in the state at some time 

during the prior [PERIOD BEGINNING JULY 1] two years before the current dividend vear; 

and

(5) the individual is

(A) a citizen of the United States;

(B) an alien lawfully admitted for permanent residence in the United

States;

(C) an alien with refugee status under federal law: or

(D) an alien that has been granted asylum under federal law [DATE 

OF APPLICATION AND ENDING ON THE DATE OF APPLICATION].

* Sec. S. AS 43.23.005(c) is amended to read:

(c) A parent, guardian, or other authorized representative may claim a permanent fund 

dividend on behalf of an unemancipated minor or on behalf of a disabled or an incompetent 

individual who is eligible to receive a payment under this section. Notwithstanding (a)(3) and 

(4) of this section, a minor who is under two years of age on January  1 of the current 

dividend vear is eligible for the dividend if on the date of application at least one of the 

m inor’s custodial parents or guardians is eligible for a dividend for that vear. or the minor

W O R K  DRAF" W O R K  DRAFT W O R K  DRAFT

CSSB 327( ) -2-
.Vcv Tex; 'J.irior' :.rod [DELETED TEXT BRACKETED 1



‘WORK  D R A F T  WORK DRAFT WORK D RAFT

1 is in the custody of the state.

2 * Sec. 6. AS 43.23.005(d) is amended to read: —c/"'*

3 (d) Notwithstanding the provisions of (a) - (c) of this section, an individual who has been

4 convicted-of.^felony is not eligible for a permanent fund dividend for a year when, during all

5 o rp a r tW lie  previotjsYcar [FISCAL YEAR ENDING JUNE 30 OF THE CURRENT YEAR],

6 as a result of the~"conviction1 the individual is incarcerated. [THIS SUBSECTION APPLIES

7 WHETHER OR NOT THE INDIVIDUAL HAS APPLIED FOR THE DIVIDEND.]

8 * Sec. 7. AS 43.23.005(f) is amended to read:

9 (f) In a time of national military emergency, the commissioner may waive the

10 requirement of (a)(4) [(a)(3)] of this section for an individual absent from the state under military

11 orders while serving in the armed forces of the United States, or for the spouse and dependents

12 of that individual.

13 * Sec. 8. AS 43.23.015(a) is amended to read:

14 (a) The commissioner shall adopt regulations under the Administrative Procedure Act

15 (AS 44.62) for determining the eligibility of individuals for permanent fund dividends. The

16 commissioner may require an individual to provide proof of eligibility, and the commissioner

17 may use other information available from other state departments or agencies to determine the

18 eligibility of an individual. The commissioner shall consider all relevant circumstances in

19 determining the eligibility of an individual. However, the residency of an individuaTs

20 spouse mav not be the only factor relied upon bv the commissioner in determining the

21 residency of the individual.

22 * Sec. 9. AS 43.23.015(b) is amended to read:

23 (b) The department shall prescribe and furnish an application fonr for claiming a

24 permanent fund dividend. The application must include notice of the penalties provided for

25 under AS 43.23.035 and contain a statement of eligibility and a certification of residency. [IN

26 SUBSTANTIALLY THE FOLLOWING FORM:

27 I CERTIFY THAT

28 ( )  I AM A STATE RESIDENT ON THE DATE OF THIS APPLICATION, I HAVE

29 BEEN A STATE RESIDENT FOR AT LEAST 12 MONTHS IMMEDIATELY

30 PRECEDING APRIL 1 OF THE CURRENT DIVIDEND YEAR, AND I HAVE BEEN

31 PHYSICALLY PRESENT IN THE STATE OF ALASKA AT SOME TIME DURING
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1 THE PERIOD BEGINNING JULY 1 TWO YEARS BEFORE THE DATE OF

2 APPLICATION AND ENDING ON THE DATE OF THIS APPLICATION UNLESS

3 THIS REQUIREMENT HAS BEEN WAIVED UNDER AS 43.23.005(f); OR

4 ( ) (NAME), THE INDIVIDUAL ON WHOSE BEHALF I AM APPLYING, IS A

5 STATE RESIDENT ON THE DATE OF THIS APPLICATION, HAS BEEN A STATE

6 RESIDENT FOR AT LEAST 12 MONTHS IMMEDIATELY PRECEDING APRIL 1 OF

7 THE CURRENT DIVIDEND YEAR, AND HAS BEEN PHYSICALLY PRESENT IN

8 THE STATE OF ALASKA AT SOME TIME DURING THE PERIOD BEGINNING

9 JULY 1 TWO YEARS BEFORE THE DATE OF APPLICATION AND ENDING ON

10 THE DATE OF THIS APPLICATION UNLESS THIS REQUIREMENT HAS BEEN

11 WAIVED UNDER AS 43.23.005(f).

12 I UNDERSTAND THAT A FALSE CLAIM OF ELIGIBILITY TO OBTAIN A

13 PERMANENT FUND DIVIDEND FOR MYSELF OR FOR ANOTHER IS A

14 CRIMINAL OFFENSE, THAT IF CONVICTED I WILL FORFEIT FUTURE

15 DIVIDENDS, AND THAT I MUST REPAY ALL DIVIDENDS THAT HAVE BEEN

16 PAID TO ME. I UNDERSTAND THAT IF I WILFULLY MISREPRESENT,

17 EXERCISE GROSS NEGLIGENCE, OR RECKLESSLY DISREGARD A MATERIAL

18 FACT REGARDING MY ELIGIBILITY FOR A PERMANENT FUND DIVIDEND I

19 WILL FORFEIT THE DIVIDEND, BE SUBJECT TO A CIVIL FINE OF UP TO $5,000,

20 AND LOSE MY ELIGIBILITY FOR THE NEXT FIVE DIVIDENDS. I UNDERSTAND

21 THAT THESE PENALTIES ARE IN ADDITION TO ANY CRIMINAL PENALTIES

22 IMPOSED.

23 _____________________________________________

24 (SIGNATURE OF INDIVIDUAL,

25 PARENT, GUARDIAN, OR OTHER

26 AUTHORIZED REPRESENTATIVE)]

27 * Sec. 10. AS 43.23.035(b) is amended to read:

28 (b) If the commissioner determines that a permanent fund dividend should not have been

29 claimed by or paid to an individual, the commissioner may use all collection procedures or

30 remedies available for collection of taxes under this title to recover the payment of a permanent

31 fund dividend that was improperly made. A notice of an improperly paid dividend must be sent
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1 to the individual within

2 (1) three years after the improper payment is sent: or - c S

3 (2) six years after the improper payment is sent if the commissioner

4 determines that the individual exercised gross negligence or recklessly disregarded a

5 material fact in connection with a false statement made in an application [10 YEARS

6 AFTER THE IMPROPER PAYMENT. IF NOTICE IS NOT SENT WITHIN THE 10-YEAR

7 PERIOD, PROCEEDINGS MAY NOT BE COMMENCED IN COURT FOR RECOVERY OF

8 THE IMPROPER PAYMENT].

9 * Sec. 11. AS 43.23.035 is amended by adding a new subsection to read:

10 (d) If notice is not sent within the time required under (b) of this section, administrative

11 or judicial proceedings may not be commenced for recovery of an improperly paii dividend. The

12 time limitations of (b) of this section do not apply if a dividend is forfeited under (a) of this

13 section or if it is more probable than not that an individual has committed a crime in connection

14 with a false statement made in an application.

15 * Sec. 12. AS 43.23.055 is amended to read:

16 Sec. 43.23.055. DUTIES OF THE DEPARTMENT. The department shall

17 (1) annually pay permanent fund dividends from the dividend fund;

18 (2) adopt regulations under the Administrative Procedure Act (AS 44.62) that

19 establish procedures and time limits for claiming a permanent fund dividend; the department shall

20 set the time limit for applications for permanent fund dividends so that the number cf eligible

21 applicants is determined by October 1 of the year for which the dividend is declared and

22 [PERMANENT FUND] dividends for a year are paid bv December 31 of that vear [BEFORE

23 APRIL 30 OF THE YEAR FOLLOWING TH AT YEAR];

24 (3) adopt regulations under the Administrative Procedure Act (AS 44.62) that

25 establish procedures and time limits for an individual upon emancipation or upon reaching

26 majority to apply for permanent fund dividends not received during minority because the parent,

27 guardian, or other authorized representative did not apply on behalf of the individual;

28 (4) assist residents of the state, particularly in rural areas, who because of

29 language, disability, or inaccessibility to public transportation need assistance to establish

30 eligibility and to apply for permanent fund dividends;

31 (5) annually determine, in cooperation with the Department of Corrections, the
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