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wood for bams, garages and 
shops. “We’re only getting 
about half of what we need 
to fulfill our markets." .~

But the proposed settle­
ment hasn't affected logging 
from any old timber sales 
nor should it hamper mining 
on existing leases. That 
should allow the huge Fort 
Knox gold mine near Fair­
banks to go forward.

The s ta te  also can go 
ahead with recreational or 
commercial developm ent 
that might increase the val­
ue of tne land, Koester said.

The proposed settlement 
is intended to resolve one of 
Alaska's most complex land 
disputes, which dates back 
to territorial days when the 
federal government autho­
rized a trust of 1 million 
acres to fund Alaska mental 
health programs.

After Alaska became a 
state in 1959. the govern­
ment moved to dissolve the 
trust and transferred much 
of the prime land. That trig­
gered a 1982 class-action 
lawsuit, and the state and 
m ental h ea lth  attorneys 
have been struggling to re­
solve the dispute since.

Once finalized, the settle­
ment will be submitted to 
state Superior Court for ap­
proval. In court, it faces 
opposition from the fourth 
m ental h ea lth  attorney, 
Philip Volland, who doesn’t

think the plan will raise 
enough money q u ick ly  
enough for his clients.

"Rather than put money 
into the programs, it puts 
money into a bureaucracy to 
go through the land selection 
process,” Volland said.

The plan also will be chal­
lenged by environmentalists 
who have been allowed to 
join the approval process.

Even if the state court 
approves the plan, it may 
face appeals to the sta te and 
federal supreme courts be­
fore land can be transferred, 
according to Volland. As for 
the 4 million acres of collat­
eral, they w o n 't-b e  fully 
freed up until the entire 
tru s t is rebu ilt, V olland 
said.

That process could take 
six to eight years or even 
longer, Volland said.

Volland is hoping for new 
negotiations that will ditch 
the idea of rebuilding the 1 
million acre trust, and re­
place it with a guaranteed 
percentage of the sta te bud­
get pledged to mental health 
program s and a sm aller 
chunk of land.

Cole said such negotia­
tions are-unlikely.

" It’s taken well over a 
year to get to this point," 
Cole said. "Virtually every 
word in the agreement has 
been the subject of extensive 
discussion."

T R U S T :  E f f o r t s  t o  f r e e  u p  

r e s o u r c e s  m a y  b o o m e r a n g



t

Anchorage Daily News

. •> *•" *' fir* . :<? .

Tanana forest lands.n • - -  V .<*.V ... „
Healy-most d  the coal (and being

Major tracts to be Included in  a 1 S t a n d s  pledged as security 
new Mental Health Trust Settlement ^  • » ...

'■U the deal is approved by the court (1) Chandalar Dlstrlct-goid prospects
■ in northern Alaska

'1? @  Fort Knox Gold Project-located 
_ ■ near Fairbanks, the states richest

, V i  . mined by UsibsIR CoaJ Co., the stale’s . gold deposit
producer 7V‘*)> :’£ & )  Iron Creek-precious metal.

tnsH- pelWr/Sutton-WUKwoe HI#, ( M l  " r ~  prospectt near Taltoetoa
proposed for development by '?y..'>(§) S u s ttt ia  fo re s t land-more than

.-p^tdemtatu Kosan, a Japanese corporation _____ ^ 500,000 acres located in the salmon
■'113 B e lu g a  c o a l deposita-one of v ^  ' rich Southcentral dcataages. Valued
r t ^ W e t f a ’a largest, kwaled on Cook Inlet’s ‘ conservaliorksts and sportsmen
roiiSfceet aide. Proposed for rfeveJdpmont by n ‘ •• •v  Whotook part in an wrtenetve state. 
••^•tXamondChuitnaCa ,r- 5,i ' ^ '  ^•r ,u \ v piwwbgproc83».1hefln^planpn>- . 
m  Homer Spit- som tn c ta  a ior^the ''! V ^ ^ ^ n W m a l  logging . . .  • - .. • j

the spit, a {#w i vecmtfont* ^  { § )  Cook Inlet-150 active offshore oil •**
: r  ^ " t o t g - t a a s s  ^

 Haines forest Resources Area- . arw
$ g E m o r  land, that boaters CNlhat State ' J ^ ' yuS "

S o u row ; Oooertmoni 01 N i iw u  n*tou<c« i 4  A nom *y i tot tMrut m s m  im j t r a SON CNOST1KM) / Ancnon^o 0*<y Nft*«



t  I M * I IW r v ^ u t a  I U J

i «*  •*■: m*vi>Aiantt

i

&
i

<N

4

C o u n c i l  b a c k s  l a n d  t r u s t  a m e n d m e n t
T ie  R eiourca Dovalop- 

ment Council h u  thrown Its 
support behind fi Sonata bill 
Intended as an o ltem att so* 
lution (o the legal battle 
over Che M ental H ealth  
L im it Trust- 

T i*  trust was set up by 
ibe federal g overrun *nt to 
help fund A laska m ental 
health  program s but was 
abolished by Ibe etate gov. 
eminent. Cov. Wally Hlcr.cJ. 
In a biU approved by the

legislature last year, is seek- 
log to solve too dliputc by 
re-creating  the a n g in a l 
trust.

But oppooenu  of th a t 
plan. Door pending in court, 
say It would c u t a legal 
shadow over more man i  
million acres of land and 
Cook Inlat lease tracts that 
might eventually  be put 
back In the trust.

The alternate  solution, 
proposed In a recent Senate

amendment, would recreate 
part of (be trust and then 
guarintea that at In s t 0 
percent of the state budget 
would ba dedicated to men­
tal health programs. It h u  
beoo backed by environmen­
tal!] to and one of four attor­
neys representing mental 
health litigants.

"RDCs executive commit­
tee urges the governor aod 
his commtsslopen to intro­

duce and support the amend­
ment," wrote RDC president 
John Renil In 9 lettar to Uie 
governor and hli top staff.

"ThQ proposed am end­
ment, If enacted, olfers a 
true wln-win situation to all 
pertles Involved In . . .  tb l 
Mental Health Trust litiga­
tion.'' laid Bob S tilts , an 
HDC member who also 
serves is  president of th« 
Alaska Coal Association.
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k i t  S u s i t n a  V a l l e y  L o d g e  A s s o c i a t i o n

Senator Jim Duncan, Vice-Chairman 
Senate Finance Committee 
P.O. Box V
Juneau, Alaska 99811

RE: SUGGESTION FOR $5 MILLION BUDGET CUT 

Dear Senator Duncan,

At hearings Saturday, the Finance committees appealed 
to the public to suggest ways to cut costs. A good place to 
start is by eliminating the $5 million request by the 
administration to prepare for implement of the proposed 
mental health land trust settlement.

The settlement agreement, negotiated behind closed 
doors for the past ten months, is sti’,1 not finalized... the 
judge has yet to accept the proposal... it may still be 
rejected by the class... and most importantly, there is a 
lawsuit questioning whether the proposed settlement is 
constitutional, or in violation of the statehood act, A 
number of very legitimate and complex issues have been 
raised that will put this thing in litigation for years; 
and, could very likely stop it cold, in simple terms, the 
proposed settlement may not be legally possible.

However, according to OMB, DNR is requesting $1.4 
million dollars in the operating budget, and another $2.5 
million in capital requests, to forge ahead with 
preparations for the implementation of this thing1 Another 
$1 million is being requested to pay for the increasing 
numbers of attorneys.

With the looming defici.t, we certainly have more 
responsible ways to spend our money. The land work necessary 
to implement the proposed settlement is highly complex, 
labor intensive, and will be extremely costly. It would be 
far more appropriate to at least wait until we know if such 
expenditures are necessary.

You might want to look at other options in the meantime 
such as an alternative settlement proposal which is 
circulating, and which I understand has been sent to you. It 
avoids all the land exchanges (and therefore the lawsuits, 
and associated land work), would be far cheaper and quicker 
to implement, and appears to be generating broad support.

March 23, 1992

Sincerely,

Duke Bertke 
President
Susitna valley Lodge Assoc.
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3X67 or 465-2450
FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99X01-2101

D I V I S I O N  O F  L E G A L  S E R V I C E S

M E M O R A N D U M April 28, 1992

Amendment S.2 to SB 469, mental health trust legislation 
(Work Order No. 7LS-2152/S.2)

Senator Lloyd Jones, Chair 
Senate Resources Committee 
ATTN: Terry Otness
Jack Chenoweth 
Legislative

SUBJECT:

TO:

FROM:

This is a "nice but not necessary" Amendment. Rather than substitute reference to 
"superior court" to existing references to the "supreme court," in the alternative, to 
accomplish the objectives being sought by the court system, the committee might 
simply delete these provisions from the bill. ^
The provisions with which you are concerned were included in this measure to alter 
the presumption that civil cases are commenced and first tried in the state’s superior 
court. Under AS 22.10.020, the superior court is the court of general jurisdiction, and 
has jurisdiction over challenges to the implementation of the provisions of this Act. 
See AS 22.10.020(a). Moreover, provision is made in the Civil Rules for appointment 
of special masters. See Alaska Rules of Civil Procedure 53.
My point is this: since the statutes and civil rule already address these circumstances, 
it isn’t necessary to make special provision for these directives in this measure. You 
could just delete sections 1 and 9 and have the same result.
JC:gc
92-324.glc
Enclosure

It is s ignificant to  this m e m o  to  n o te  tha t  the  as s ignm ent o f  ju r isd ic t ion  to  the  
A laska  S u p re m e  C o u r t  o f  all ques t ions  and issues re la t ing  to  last y ea r ’s  m en ta l  hea lth  trust 
legisla tion  m a d e  by sec. 57 o f  tha t  A c t  (sec. 57, ch. 66, S L A  1991) is to  be repea led  by this 
bill. See  sec. 8, repealing ,  am o n g  o th e r  sections, the  assignm ent o f  ju r isd ic t ion  tha t  is m ade 
by sec. 57, ch. 66, S L A  1991.
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04/28/92

OFFERED IN THE SENATE 
TO: SB 469

Page 1, lines 5-7:
Delete all material and insert:

"* Section 1. AS 22.10.020 is amended by adding a new subsection to read:
(j) The superior court is the court of original jurisdiction to hear and determine any 

dispute arising under AS 37.14.036(c) - (e)."

Page 3, line 3:
Delete "supreme"
Insert "superior"

Page 3, lines 26 - 30:
Delete all material and insert:

"*Sec. 9. SPECIAL MASTER. The superior court may refer the proceedings under AS 22.10.020(j)»
added by sec. 1 of this Act, to a special master."

A M E N D M E N T

-1-
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April 4. 1992
I

Governor'Walter J. Hickel 
PO Box U0001 
Juneau, Ajlaska 99811-0001

Governor Hickel:

The Resource Development Council for Alaska, Inc., has ' 
been involved in the resolution of the Mental Health Trust Larids issue for 
some time and applauded the Hickel administration's actions ih 1991 to 
achieve a [settlement of the issue. RDCs executive committeeIbelieves that 
those efforts, as codified in chapter 66, brought this divisive aind constricting 
issue to a point that no other governor has been willing or able to achieve.

In reviewing the multitude of issues raised by chapter 66, andithe recent 
proposed amendment by those involved in the case, RDC belifevcs that minor 
changes are necessary. Simply put, 95% of the problem waskolved through 
chapter 66, and the amendment being offered by mental healtn advocates and 
other industry groups will resolve the remaining 5% of this long-term lands 
dilemma. I

t

Since it ufas your handiwork and that of your commissioners lhat brought this i 
issue to resolution in 1991, RDCs executive committee urged the governor 
and hiscbmmissioners to introduce and support the amendment that would 
reconstitute approximately 500,000 acres of original trust lana and provide a 
6% payment of unrestricted general fund revenues to mental Ijealth trust 
programs'

RDC appjreciates your efforts, and the work of your commissioners and 
ndviso.* «o close the chapter on this important Alaska lands î sue.

iSincere!

RESOUft 
for AlasK

CE DEVELOPMENT COUNCIL 
a, Inc.

John Rerlse 
Presiden|

cc:
M;ix I lodcl 
Charlie Cole 
Harold Heinzc 
Paul PuHs
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Via Fax

C h a r l e s  E. Cole 
A t t o r n e y  G e n e r a l  
B o x  K
Juneau, A K  9 9S 1 1

Re: W e i s s  v. State

D e a r  Charlie:

I understand that you will be meeting with the
administration regarding the mental health lends case. As 
you know, I have recently encouraged consideration of an 
alternative settlement whieh in my view solves the problems 
associated with delays and litigation over the proposed 
settlement agreement. The alternative proposal has received 
support from the resource development community, the 
intervenors who have challenged Ch. 66, and members of the 
plaintiff class who are unhappy with the proposed 
settlement.

In my public discussions of this alternative
proposal I have not articulated how it can result in a 
speedy release of the injunctive restraints on mental health 
land. As this may be important to your consideration, I 
wanted to share my thoughts on how this csn be addressed.

Were the parties and intervenors to agree in
principle on the alternative proposal, I would suggest an 
immediate request for a pre-approval conference with Judge 
Greene* As you know, the preferred method of settlement 
approval in complex class actions is the presentation of an 
outline of the settlement to the court prior to 
formalisation of the settlement and distribution of notice 
to the class. While await‘.ng the date for a pre-approval 
conference, the parties can move forward on agreements 
regarding the timing, form, and contant of notice, and the 
drafting of a settlement agreement. I would anticipate a 
favorable response by the court at a pre-approval conference 
ac the proposed alternative settlement would address the 
legal challenge of the public interest intervenors and 
rasrlva the concerns of objecting members of the plaintiff 
class.



Charles S. Cole 
A t t o rn ey  Gene ra l 
April 2, 1992 
Page 2
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The parties would then be justified in requesting 
an immediate release o£ the injunction and lis pendens. Aa 
much of the proposed alternative settlement has already been 
acted into law (Ch. 210 and Ch. 6 6), there would b# a 
sufficient basis for the court to find the interests of the 
class are protected pending notice and formal approval. 
Similarly, as the alternative settlement does not involve a 
complex land selection process, the need for an injunction 
to protect the interests of the plaintiff class in trust 
land is minimized.

I realize that the administration has yet to 
endorse any alternative settlement proposal for the Weiss 
case. Nonetheless, X felt that it was important to be 
candid with you about my support for an early release of the 
injunction. X have also discussed this with others, 
including counsel for the intervening public interest 
litigants, who agree that resolution of their concerns by an 
alternative settlement could result in almost immediate 
release of the injunction.

Sincerely,

RICE,xVOLLAND AND GLEASON, P.C.

 .____

Philip R. Volland

PRV/sf

cc: Thomas Koester 
Wendy Feuar 
Brian Bjorkquist 

Plaintiffs' Counsel
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STATE OF ALASKA

D I V I S I O N  O F  L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M April 13, 1992

SUBJECT: Senate Bill 469: Amendments to the Mental Health Trust -- 
sectional analysis (Work Order No. 7-LS2152\S)

TO: Senator .T‘ T*'
ATTN:

FROM Jack Chenow£ll 
LegislativeX ôu.

This measure, introduced this morning by the Senate Finance Committee, makes 
significant changes in the reconstitution of the corpus of the mental health trust, the 
subject of ch. 6 6 , SLA 1991, and in the manner of the enforcement of the obligations 
imposed on the state under that trust. Necessarily, I will discuss these provisions out 
of the order in which they appear in the bill.
Bill section 8 : This is a provision that repeals four temporary provisions of ch. 6 6 , 
SLA 1991. Those temporary provisions in last year’s Act provide a mechanism by 
which

(1) the corpus of the mental health trust is to be reconstituted (sec. 54, ch. 6 6 , 
SLA 1991);

(2 ) that trust is compensated by the transfer to it of other state land in the 
event land originally selected as mental health trust land is not available, that 
compensation to be determined on an eqjal market basis through negotiation (sec.

(3) the state’s assurance is backed by an enforcement measure in the event 
reconstitution of the trust corpus is not accomplished (sec. 56); and

(4) the Alaska Supreme Court or, in the alternative, the superior court is given 
jurisdiction over disputes arising under these sections (sec. 57).
Because they involved activity that would be expected to be completed over a 
relatively short period of time, these were treated as temporary sections and were 
drafted as uncodified provisions in last year’s measure.

The approach proposed in SB 469 differs.



« 1 r  iSenator Jim Duncan 
April 13, 1992 
Page 2

First, bill section 6  reconstitutes the mental health trust corpus as a matter of 
permanent law (AS 38.05.800). Most, but not all, of the elements originally described 
in sec. 54, ch. 6 6 , SLA 1991, are set out as elements of the reconstituted trust under 
this provision. Notable omissions or deletions include former mental health lands 
within the Haines State Forest Resources Management Area and the Tanana Valley 
State Forest, and "other land."

In lieu of the former mental health trust land that cannot be included in the 
reconstituted trust, the change made by bill section 4 eliminates former AS 37.14.- 
036(c) under which the state would pay, through June 30, 2003, a declining 
percentage of unrestricted state general fund revenue to the mental health trust 
income account and replaces it with language that commits the state to pay over an 
indefinite period to the mental health trust income account six percent of its 
unrestricted state general fund revenue. (It is principally because of this extended, 
indefinite commitment in the law that these provisions have been codified.)
Bill section 5 is the mechanism for enforcement of this payment commitment. Under 
proposed AS 37.14.036(d), former mental health trust land that has, during these 
intervening years, been placed in a "legislatively designated" status is pledged as 
security to assure allocation of the six percent of unrestricted state general fund 
revenue. Under proposed AS 37.14.036(e), the court may determine how the trust 
may foreclose on these lands that have been pledged as security.
Finally, Bill Section 1 gives original jurisdiction in the enforcement of the payment 
provisions to the Alaska Supreme Court. However, if the supreme court determines 
that it is not the proper party to exercise original jurisdiction, then under bill section 
9 these matters of enforcement are assigned to the superior court.
The remainder of the bill makes other changes:

Bill section 2 revises the responsibility given to the Alaska Mental Health Trust 
Authority as to management of the land assets of the trust: the revision establishes 
a presumption that the Authority shall contract with the Department of Natural 
Resources for that service but reserves to the Authority the right to make other 
arrangements if it determines that "the best interests of trust beneficiaries would be 
served by other arrangements."
The change made in bill section 3 clarifies that money earned from the management 
of the trust’s land assets received by the trust under AS 38.05.800 are constituted part 
of the mental health trust fund (and are not to be deposited into the mental health 
trust income account).

Last year’s ch. 6 6 , SLA 1991 proposes to repeal AS 38.05.800. However, since bill 
section 6  of this measure repeals and reenacts existing AS 38.05.800 (discussed



senator Jim uuncan
April 13,1992
Page 3

above), the change made by bill section 7 simply removes AS 38.05.800 from the list 
of repealed sections in last year’s Act.
Bill section 10 ties the effective date of this measure to the effective date of ch. 6 6 , 
SLA 1991. That effective date, you may recall is expressed in terms of a final order 
dismissing the litigation titled Weiss v. State.

JBC:pl:gc
92-261.plm
cc: Senator Pat Pourchot, Co-Chair 

Senate Finance Committee
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Page 1, following line 4:

Delete section 1.

Insert a new bill section to read:

"♦Section 1. AS 22.10.020 is amended by adding a new 
subsection to read:

(j) The superior court is the court of original jurisdiction 
to hear and determine any dispute arising under AS 37.14.036(c) - 
(e)."

Page 3, line 3:

Delete "supreme court." 

Insert "superior court."

Page 3, following line 25:

Delete section 9.

Insert a new bill section to read:

"*Sec. 9. SPECIAL MASTER. The superior court may refer the 
proceedings under AS 22.10.020(j), added by sec. 1 of this Act, to 
a special master."
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H o n .  L l o y d  J o n e s ,  C h a i r m a n

S e n a t e  R e s o u r c e s  C o m m i t t e e

S e v e n t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e

R o o m  30
S t a t e  C a p i t o l

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

PLEASE REPLY TO:
□  1031 W. 4TH AVENUE. SUITE200 

ANCHORAGE, ALASKA 99501-1994 
PHONE: (907)269-5100
FAX: (907) 276-3697

□  KEY BANK BJILDING
100 CUSHMAN ST.. SUITE 400 
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907)452-1568
FAX: (907) 456-1317

D  P. O. BOX 110300 - STATE CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600
FAX: (907) 463-5295

WALTER J. HICKEL, GOVERNOR

R e :  S B  4 6 9  ( m e n t a l  h e a l t h  l a n d s

t r u s t )

D e a r  S e n a t o r  J o n e s :

D u r i n g  A t t o r n e y  G e n e r a l  C h a r l e s  E . C o l e 's t e s t i m o n y  o n  

S e n a t e  B i l l  4 6 9  a t  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  o n  A p r i l  2 4 ,  

1 9 9 2 ,  h e  e x p r e s s e d  h i s  f u n d a m e n t a l  o b j e c t i o n s  t o  t h e  b i l l  a s  a  

s e t t l e m e n t  o f  W e i s s  v. S t a t e . 4 F A - 8 2 - 2 2 0 8  C i v . ,  t h e  m e n t a l  h e a l t h r  
l a n d s  l i t i g a t i o n .  H e  a l s o  m e n t i o n e d  t h a t  w e  h a d  i d e n t i f i e d  a  

n u m b e r  o f  l e g a l  p r o b l e m s  w i t h  t h e  b i l l  i n  t h e  s h o r t  t i m e  w e  h a v e  

h a d  t o  r e v i e w  i t .  T h o s e  l e g a l  p r o b l e m s  a r e  o u t l i n e d  b e l o w .

I t  i s  o u r  u n d e r s t a n d i n g  t h a t  t h e  i n t e n t  o f  t h e  b i l l  is t o  

s h o r t e n  t h e  t i m e  i t  w i l l  t a k e  t o  g a i n  j u d i c i a l  a p p r o v a l  o f  t h e  
s e t t l e m e n t  o f  t h e  W e i s s  l i t i g a t i o n  e m b o d i e d  i n  C h a p t e r  66, S L A  

1 9 9 1 .  T o  t h a t  e n d ,  a n d  a s  a n  a l t e r n a t i v e  t o  t h e  p r o v i s i o n s  o f  S B  

4 6 9  a s  c u r r e n t l y  d r a f t e d ,  w e  s u g g e s t  t h a t  t h e  l e g i s l a t u r e  c o n s i d e r  

t h r e e  a m e n d m e n t s  t o  C h a p t e r  66 w h i c h  w o u l d  e l i m i n a t e  a n y  l e g a l  

a r g u m e n t  a s  t o  t h e  v a l i d i t y  o f  C h a p t e r  66 (1) u n d e r  s e c t i o n  6 ( i )  o f  

t h e  A l a s k a  S t a t e h o o d  A c t ,  (2) w i t h  r e s p e c t  t o  t h e  h y p o t h e c a t e d  

l a n d s ,  a n d  (3) r e g a r d i n g  t h e  a p p l i c a t i o n  o f  A S  3 8 . 0 4  a n d  3 8 . 0 5  t o  

t h e  p r o c e s s  o f  r e c o n s t i t u t i n g  t h e  t r u s t .  T h e  p r o p o s e d  a m e n d m e n t s ,  

a l o n g  w i t h  a  b r i e f  e x p l a n a t i o n  o f  e a c h  o n e ,  a l s o  a r e  s e t  o u t  b e l o w .

I. S B  4 6 9  w o u l d  v i o l a t e  t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t .

S e c t i o n  3 o f  S B  4 6 9  w o u l d  r e q u i r e  t h a t  a l l  r e v e n u e s  f r o m  

t h e  r e c o n s t i t u t e d  m e n t a l  h e a l t h  t r u s t  l a n d s  —  i . e . ,  b o t h  p r i n c i p a l  

f r o m  t h e  s a l e  o f  t r u s t  l a n d  o r  e x t r a c t i o n  o f  n o n r e n e w a b l e  r e s o u r c e s  

a n d  i n c o m e  f r o m  l e a s i n g  t h e  l a n d  o r  t h e  s a l e  o f  r e n e w a b l e  r e s o u r c e s  

—  b e  d e p o s i t e d  i n  t h e  m e n t a l  h e a l t h  t r u s t  f u n d ,  a p e r m a n e n t  f u n d  

f r o m  w h i c h  o n l y  t h e  e a r n i n g s  m a y  b e  s p e n t .  S u b s e c t i o n  2 0 2 ( e )  o f  

t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t  ( t h e  f e d e r a l  a c t  t h a t  c r e a t e d  

t h e  t r u s t ) ,  h o w e v e r ,  p r o v i d e s  i n  p a r t  t h a t  " s u c h  p r o c e e d s  a n d  

i n c o m e  s h a l l  f i r s t  b e  a p p l i e d  t o  m e e t  t h e  n e c e s s a r y  e x p e n s e s  o f  t h e  

m e n t a l  h e a l t h  p r o g r a m  o f  A l a s k a . "

0J-C5LH
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W e  b e l i e v e  w e  c a n  d e f e n d  t h e  d e p o s i t  o f  p r i n c i p a l  f r o m  

t h e  l a n d s  i n  t h e  m e n t a l  h e a l t h  t r u s t  f u n d  u n d e r  g e n e r a l  p r i v a t e  

t r u s t  l a w  p r i n c i p l e s .  B u t  i n c o m e  f r o m  t r u s t  l a n d s  i s  n o r m a l l y  

s p e n t  f o r  t r u s t  p u r p o s e s ,  a n d  C o n g r e s s  c l e a r l y  i n t e n d e d  t h a t  i n c o m e  

f r o m  m e n t a l  h e a l t h  l a n d s  b e  s p e n t  f i r s t  f o r  p r o g r a m s  b e f o r e  b e i n g  

u s e d  i n  a n y  o t h e r  w a y .  D e p o s i t i n g  t h e  i n c o m e  d i r e c t l y  i n  t h e  f u n d ,  

t h e r e f o r e ,  i s  p r o h i b i t e d  b y  t h e  A c t .

II. SB 469 w o u l d  c r e a t e  a n  u n c o n s t it u ti on al  d e d i c a t e d  fund.

Article IX, s e c t i o n  7 of the A l a s k a  Cons ti tu ti on  
p r o h i bi t s the d e d i c a t i o n  of state revenues to sp ecific purposes 
"unless r e q ui re d by the federal government for state p ar ti c i p a t i o n  
in federal programs" o r  if the d e di ca ti on  p r e - d a t e d  the 
constitution. As n o t e d  in the p re ce di n g section, section 3 of 
S B  469 w o u l d  ded ic at e trust land income to the m e n t a l  h e al th  trust 
fund, and such income c o u l d  not be spent on m e nt al  h e al t h programs 
as Congress requ ir ed  w h e n  it c r e a t e d  the trust originally.

Because the d e d i c a t i o n  of income to the p e r m a n e n t  mental 
h e a l t h  trust fund is not r e q u i r e d  by federal law (and, indeed, 
au to ma ti c de d ic a t i o n  is p r o h i b i t e d  b y  the En ab l i n g  Act), it would* 
v i o l a t e  article IX, s e c t i o n  7.

III. S B  469 w o u l d  v i o l a t e  the single a pp ro p r i a t i o n  bil l 
r e q u i r e m e n t .

C h a pt er  66 imposes several restrictions o n  appropr ia t io ns  
of income from the r e c o n s t i t u t e d  mental h e a l t h  land trust, 
i n c l u d i n g  a re qu ir e m e n t  that the governor int r od uc e a se parate 
a p p r o p r i a t i o n  bill l i m i t e d  to appropriations from the m e n ta l he alth 
tr us t income account. SB 469 w ou ld  apply t he se p ar at e bill 
re qu ir e m e n t  to a p e r c e n t a g e  of the u n r es tr ic te d general fund. 
A r t i c l e  IX, sect i on  12 of the Alaska Constitution, however, 
req ui re s that the g o v e r n o r  "submit a general a p p r o p r i a t i o n  bill to 
a ut ho ri ze  the p r o p o s e d  e xp en d i t u r e s  [of all departments, offices, 
a n d  agencies of the State]." The important o b j e c t i v e  of the 
p r o v i s i o n  is to e n s u r e  that the legislature c on siders the 
e x p e n d i t u r e  of the state's gene ra l revenues c o m p r e h e n s i v e l y  and not 
in a pi ec em e al  fashion.

As long as it applies onl y to revenues from the trust 
lands that will be r e c o n s t i t u t e d  u nd er  Chapter 66, we c a n  defend 
t h e  separate bill r e q u i r e m e n t  on the ground that th e  E n a b l i n g  Act 
r equires that income from m e n ta l h ealth lands "shall first be 
a p p l i e d  to me et  the n e c e s s a r y  expenses of the m e n t a l  h e a l t h  progr am  
of Alaska." A p p l y i n g  it to a pe r ce nt ag e of gene ra l fund revenues 
i n s t e a d  of just those from m en ta l health lands, however, w ould 
v i o l a t e  article IX, s e c t i o n  12.
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IV. L a n d  m a na ge m e n t  w o u l d  r e m a i n  a q u e s t i o n  u n d e r  S B  469.

T h e  p r o p o n e n t s  o f  SB 469 s u g g e s t  t h a t ,  b e c a u s e  SB 469 
r e q u i r e s  t h e  A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  t o  c o n t r a c t  w i t h  

t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  t o  m a n a g e  t h e  l a n d  u n l e s s  t h e  

A u t h o r i t y  d e t e r m i n e s  t h a t  i t  i s  i n  t h e  b e s t  i n t e r e s t  o f  t h e  t r u s t  

t o  d o  o t h e r w i s e ,  SB 469 a l l o w s  c o n t i n u i t y  o f  m a n a g e m e n t  a n d  g i v e s  

a f f e c t e d  i n d u s t r i e s  s o m e  c o m f o r t  w i t h  r e s p e c t  t o  t r u s t  o w n e r s h i p  o f  

t h e  l a n d .

W h a t  t h e y  f a i l  t o  r e c o g n i z e ,  h o w e v e r ,  i s  t h a t  t h e  c o u r t s  

w i l l  r e q u i r e  t h a t  t r u s t  l a n d s  b e  m a n a g e d  i n  a  f i d u c i a r y  m a n n e r  a n d  

i n  t h e  b e s t  i n t e r e s t  o f  t h e  t r u s t .  W h e t h e r  D N R  o r  t h e  T r u s t  
A u t h o r i t y  e x e r c i s e s  m a n a g e m e n t  d u t i e s ,  t h e r e f o r e ,  t h e  c u r r e n t  s t a t e  

p r i c i n g  s t r u c t u r e  a n d  p o l i c i e s  f o r  l a n d  u s e  c o u l d  n o t  b e  a p p l i e d  t o  
t r u s t  l a n d s  u n l e s s  t h e y  m e e t  f i d u c i a r y  s t a n d a r d s  a n d  a r e  i n  t h e  

b e s t  i n t e r e s t s  o f  t h e  b e n e f i c i a r i e s  a n d  n o t  j u s t  t h e  b e s t  i n t e r e s t s  

o f  t h e  s t a t e  s t a n d a r d  e m p l o y e d  b y  D N R  f o r  n o n - t r u s t  l a n d s .  T h e  

" c o m f o r t "  t o  a f f e c t e d  i n d u s t r i e s  t h e r e f o r e  i s  i l l u s o r y .

V. SB 469 provides no p r o t e c t i o n  to t h i r d  p a r t y  i n t e r e s t s  a n d  
w o u l d  c r e at e potential l i a b i l i t y  for the state.

As under Chapter 66, SB 469 w o u l d  r ec on s t i t u t e  t h e  tr us t 
w i t h  some "encumbered land" —  i.e., land subject to an o il o r  gas 
lease, coal lease, or o ther lease, t i mb er  contract, m i n i n g  claim, 
s al e of materials, land use  p e r m i t  or right-of-way. U n d e r  the 
S e t t l e m e n t  Ag re em e nt  i mp le menting C h a p t e r  66, the p l a i n t i f f s  a g r e e d  
t h a t  the trust w ou ld  be b o u n d  b y  the terms of su ch  e n c u m b r a n c e s  
b e c a u s e  the trust will be c o m p e n s a t e d  to the e x t e n t  t ho se  
e n cu mb r a n c e s  reduce the v al ue  of the lands r eturned to t h e  trust.

N oth in g in SB 469, however, provides that the t r u s t  will 
be b o u n d  b y  the terms of the encumbrances, nor does it p r o v i d e  
c o m p e n s a t i o n  for those encumbrances. Instead, the t r u s t  w o u l d  be 
g i v e n  an "all or nothing choice" to e it he r accept t he e n c u m b r a n c e  
a n d  recei ve  no c o m pe ns at io n in r e t u r n  for the d e v a l u a t i o n  or 
c o n t e s t  the va li d i t y  of the e n c u m b r a n c e  and, if successful, r e ce iv e 
t h e  parcel w i t h  no devaluation. F a ce d w i t h  vhis choice, t h e  trust 
w o u l d  v i g o r o u s l y  contest the v a l i d i t y  of third p a r t y  i n t e r e s t s .

I f  t h e  t r u s t  w e r e  t o  s u c c e s s f u l l y  c h a l l e n g e  a n  

e n c u m b r a n c e  o r  s o m e  o f  i t s  t e r m s ,  a n  a f f e c t e d  t h i r d  p a r t y  m i g h t  

t h e n  t r y  t o  h o l d  t h e  s t a t e  l i a b l e  f o r  t h e  t e r m i n a t i o n  o f  t h e  

e n c u m b r a n c e  o r  a n  i n c r e a s e  i n  r e n t s  o r  r o y a l t i e s .  T h e  s t a t e  w o u l d  

t h e n  h a v e  s e t t l e d  t h e  W e i s s  c a s e  o n l y  t o  e x p o s e  i t s e l f  t o  n u m e r o u s  

o t h e r  l a w s u i t s .
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VI. S B  469 w o u l d  p r e cl ud e  d e v e l o p m e n t  of some land c u r r en tl y 
a v a i l a b l e  for development.

Sec ti on  5 of SB 469 w o u l d  p l ed ge  all original me ntal 
he alth lands in state parks, state forests, state wildlife refuges, 
e t c ., as s e c ur i ty  for the s t a t e 's p e rf o rm an ce  under the b i l l . 
Un de r t he S et tl em en t Agr e em en t i m p l e m e n t i n g  Chapter 66, and to the 
exte nt  p e r m i t t e d  by the statutes g o v e r n i n g  the areas, those lands 
will be av ai la bl e  for development p r i o r  to court approval of the 
s et tl em en t if p laintiffs agree and a ft er  court approval w h e t he r 
p la in ti ff s agree or not. If they b e c o m e  security for the state's 
p e r f o r m a n c e  as SB 469 w ou ld  provide, however, the state would be 
o b l i g a t e d  not to di mi ni sh  their value. In other words, even if 
o t h e r wi s e a l lo we d b y  law, develo pm e nt  w o ul d be prohibited.

VII. S B  469 does n ot prot ec t  N at iv e allotments.

U n d e r  C h ap t er  66 and the S e tt le m e n t  Agreement, o riginal 
trust lan d e n c u m b e r e d  by v a l i d  Nati v e a ll o tm en t claims will not be 
r e t u rn ed  to the trust? instead, the trust will receive other state 
land to c o m p e n s a t e  for any value lost to the trust as a result of 
those claims. As a result, the state will decide w h e t h e r  to- 
c h a l l en g e the v a l i d i t y  of Native a l l o tm en t  claims and will r e v i e w  
Nati v e allotme nt s on original trust lan d u nd er  the same standards 
appl ie d to general state land i n s te ad  of under a higher trust 
s t a n da rd  of r e v i e w  w h i c h  w o ul d result in more c h a l l e n g e s . U n d e r  
SB 469, land wi th  allotment claims w o u l d  go back to the trust, and 
the t ru st  w o u l d  be almost c o m p e l l e d  to challenge each c l a i m  
because, if the c l ai m were found valid, the trust w o u l d  r e c ei ve  
less v a l u a b l e  o ve r- s e l e c t i o n  land.

VIII. T h e  p ro v is io ns  of the  A pr il  6, 1992 Settlement A g r e e m e n t  
c a n n o t  b e  s i mp ly  c u t  a nd p a s t e d  into a n e w  agreement.

Supporters of SB 469 have a r g u e d  that, as a time s a vi n g 
measure, all that will be n e c e ss ar y  for a new Settlement A g r e e m e n t  
is to cut  and pa s te  p er ti ne nt  parts of the Chapter 66 Se tt le m e n t  
Agreement. This wil l  not be poss ib le  b e ca u se  each provision of t he 
April 6 S et tl em en t Ag re ement was ne go ti a t e d  in the c o n t e xt  of 
C h a p t e r  66.

For example, the S e t t l e m e n t  Agreement defines an 
e n c u m b r a n c e  to m e a n  e ve ry  k in d of lease, permit, contract, r ight- 
of-way, i nt e ra g e n c y  land m an ag e m e n t  agreement, etc. If that v e r y  
e x p a ns iv e  d e fi ni t i o n  is used in a n e w  settlement agreement, v e r y  
little ori gi na l trust land wo u ld  be re tu r n e d  to the trust b e c au se  
SB 469 p rovides that only c e rt ai n e n c u m b e r e d  land is r e t u r ne d to 
the trust. As anot he r example, C h a p t e r  66 provides for c on ve y a n c e  
of the r e c o n s t i t u t e d  trust lands to the Trust Authority, and the 
S et tl e m e n t  A g r e e m e n t  includes d e t a i l e d  provisions for such 
c on ve ya nc es  and for p r op e r a cc ou n t i n g  following such conveyance.
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Un de r SB 469, t r u st  lands will not be conveyed. Instead, th e y will 
s imply be redesignated, and  an en tirely d i f f er en t approach w o u l d  
have to be t a k en  in any implementing s et tl em en t agreement.

For all of the foregoing reasons, as well as those 
A t t o r n e y  Gen er al  Cole e x p r e ss ed  during his t es ti mo ny  before the 
Committee, he has a sked us to make cl ea r that he will have to 
re commend that G o v e r n o r  Hickel veto SB 469 s h ou ld  it pass the 
legislature in its c u rr en t form. In his view, it is not
appropriate to pass such legislation as a s et tl em e nt  of litigation,
es pe ci a l l y  since C h a p t e r  66 will settle the case on terms w h i c h  are
fair to both t h e  trust and the state.

At t he same time, A ttorney General Cole understands the 
legislature's an d a f f ec t ed  third parties' desire to reduce the 
amount of tim e it will take to get court approval of Cha pt er  66, 
however. To a c c o m p l i s h  that result, we have ident if i ed  three 
amendments to C h a p t e r  66 that would s i g n i f i c a n t l y  advance that 
goal. It is o u r  u n d e r s t a n d i n g  that all of the attorneys who have 
s i gn ed  the S e tt l em en t Ag re e m e n t  support t hese amendments.

T h e  f i r s t  p r o p o s a l  w o u l d  m a k e  c l e a r  t h a t  s e c t i o n  6 ( i ) o f -  
t h e  A l a s k a  S t a t e h o o d  A c t  a p p l i e s  t o  t h e  T r u s t  A u t h o r i t y ' s  

m a n a g e m e n t  o f  t h e  r e c o n s t i t u t e d  m e n t a l  h e a l t h  t r u s t :

AS 37.14.009, a dded b y  sec. 10, ch. 66, S L A  1991, is amended 
b y  adding a n ew s u b se ct io n to read:

(c) In e x e r c i s i n g  its a ut hority un de r (a)(2) o r  (3) of 
this section, the a u t h o ri ty  shall c o m p l y  w i t h  the r es tr ictions 
imposed b y  sec ti on  6(i) of the Alask a S t a t eh oo d  Act, P.L. 85- 
508, 72 Stat. 339 (1958).

This result is a l r e a d y  p r o v i d e d  for in the Settle me n t A g r e em en t  as 
a term of the p a t e n t  documents which will b e  use d for c on v ey a n c e  of 
land to the T ru st  Authority. The am en dment w o u l d  simply 
incorporate the parties' agreement in statute, and eliminate any 
argument that C h a p t e r  66 violates section 6(i).

T h e  s e c o n d  p r o p o s a l  is n o t  r e a l l y  a n  a m e n d m e n t  t o  C h a p t e r  
6 6 .  I n s t e a d ,  i t  w o u l d  s i m p l y  r a t i f y  t h e  h y p o t h e c a t e d  l a n d s  

p r o v i s i o n :

S e ct io n 56, ch. 66, SLA 1991, is c o n f i r m e d  and re -e n a c t e d  in 
its e n t i r e t y  to read:

Sec. 56. S E C UR IT Y FOR C O M PE NS AT I ON  T O  TRUST. (a) To 
secure the re co ns t i t u t i o n  ... [etc.].

This w ou ld  e l i m in at e  any legal argument that the h y po th ec at ed  lands 
p ro vision of C h a p t e r  66 was not passed by the legislature in



Hon. Lloyd Jones, Chairman
Senate Resources Committee

April 27, 1992
Page 6

accordance with c o n s t i tu ti o na l requirements.

The third p r o po sa l  would amend two subsections of section 
55 of Chapter 66 to mak e  c l e a r  that the criteria in section 55(e) 
are substitute safeguards of the public interest for those 
c o n t a i n e d  in AS 38.04 and 38.05, and those statutes do not a pply to 
the re co nstitution process:

Subsection (e), sec. 55, ch. 66, SLA 1991, is a m e n d e d  to read:
(e) Additional factors prescribed as safeguards of the 

public interest that shall be consid er ed  in de termining 
whet he r land p r o p os ed  for exchange un d er  this s e ct io n  should 
be conveyed by the c o m mi ss io n er  of natural resources in trust 
to the authority are:

(1) e n s ur i ng  ... [etc.]

Subsection (g), sec. 55, ch. 66, SLA 1991, is a m e n d e d  to read:

(g) The provis io ns  of AS 38.04, 38.05, and 38.50 do not 
apply to exchanges u n d e r  this section.

T h e s e  amendments w o u l d  m a k e  clear that there are si gnificant legal 
s afeguards of the public interest as the r e c o n s t i t u t i o n  process 
moves forward.

We musr. stress th at  these amendments are not necessary 
for the state to prevail agai ns t the legal challe ng es  to Chapter 
66. If passed, however, they will effe ct iv el y e l i m i n a t e  the 
c halle ng es  on the spe ci fi e d grounds and s ig ni f i c a n t l y  hasten 
judicial approval of C h a p t e r  66.

We urge yo u to give the proposed amendments serious 
consideration. If we ca n a nswer any questions, plea s e contact us 
at y o u r  convenience.

Sincerely,

CHARLES E. COLE
A TTORNEY GENERAL

By:

- 7 ^ -

LNEY liENEKAJj j

Brian Bjorkquist
Wendy S . Feuer
Assistant A tt or ne ys  General

&  ■ ( I t f u u w - -  

G. Thomas K o e s te r 
Special Ass is ta nt  Atto rn ey  

General
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FISCAL NOTE

S T A T E  O F  A L A S K A

1 9 9 2  L E G I S L A T I V E  S E S S I O N BILL NO. SB 469

R ev is io n  Date:_ 
T id e :

2 2 -A p r-9 2
M enta l H ea lth  T rust A lternative

Departm ent A ffec ted : Natural Resources
B R U : M en ta l Health

Settlem ent P roposa l Com ponents : M enta l Health
Sp on so r: Senate F inance
R eq u e s to r Senate Resou rces C O M P O N E N T  S E R T \ L  N O .

E X P E N D IT U R E S /R E V E N U E S : (T h ou sand s o f D o lla rs )

1635

O P E R A T IN G F Y  93 F Y  94 F Y  95 F Y  96 F Y  97 F Y  98
P E R S O N A L  S E R V IC E S 917 .2 87 2 .9 2 1 8 .0 2 1 8 .0 2 1 8 .0 2 1 8 .0
T R A V E L 15 .0 12.6
C O N T R A C T U A L 548 .5 78 8 .5 6 1 9 .0 6 1 9 .0 6 1 9 .0 6 1 9 .0
S U P P L IE S 30 .0 2 8 .0 4 .0 4 .0 4 .0 4 .0
e q u i p m e n t 1.0
L A N D & S T R U C T U R E S
G R A N T S .C L A IM S
M IS C E L L A N E O U S
T O T A L  O P E R A T IN G 1.511 .7 1 .702 .0 8 4 1 .0 8 4 1 .0 8 4 1 .0 8 4 1 .0

C A P IT A L

R E V E N U E  
Fund ing Source :

G E N E R A L  F U N D
F E D E R A L  F U N D S
O T H E R  G F /M H T  
Fnd  Source : 10 06 1 .511 .7 1 .702 .0 8 4 1 .0 8 4 1 .0 8 4 1 .0 8 4 1 .0
T O T A L 1 .511 .7 1 .702 .0 8 4 1 .0 84 1 .0 8 4 1 .0 8 4 1 .0

P O S IT IO N S :
F U L L -T IM E 14 .0 11.0 3 .0 3 .0 3 .0 3 .0
P A R T -T IM E 2 .0 5 .0
T E M P O R A R Y 3 .0 3 .0

Estim ate o f  Cu rren t y ea r impact: 
A N A L Y S IS : (A ttach a separate page i f  necessary)

See A ttached

Prepared by: C a ro l W ils o n ___________
D iv is io n : C om m iss ione r's O ffice

Approved by C o m m is s io n e r :___________
Agency : D epartm ent o f  Natural Resources
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G R A N T S .C L A IM S
M IS C E L L A N E O U S
T O T A L  O P E R A T IN G 1.511 .7 1 .7 0 2 .0 8 4 1 .0 8 4 1 .0 8 4 1 .0 8 4 1 .0
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F E D E R A L F U N D S
O T H E R  G F /M H T  
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F U L L -T IM E 14 .0 11.0 3 .0 3 .0 3 .0 3 .0
PA R T -T IM E 2 .0 5 .0
T E M P O R A R Y 3 .0 3 .0

Estim ate o f  Cu rren t y ea r impact:
A N A L Y S IS : (Attach a separate page i f  necessary)

See  Attached
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A pp roved  by C o m m is s io n e r________________ H a ro ld  C . Heinzi
A gency : Departm ent o f  Natural Resources

W e .

2 2 -A o r - 9 2

2 2 -A o r - 9 2

D istribution (b y  p repa re r) : Legis la tive Fm ance, leg is la tive  Sponso r, R equesto r, O M B .
&  Impacted A gency (ie s ).

REV 10/91 page 1 of 1 ̂



- '  “ F IS C A L  N O T E

S T A T E  O F  A L A S K A  - '  B IL L  N O . SB  475

1992 L E G IS L A T IV E  S E S S IO N

R ev is ion  D a te :  ______________________________

Title: " . . . a m e n d i n g  a n d  r e e n a c t in g  ch .  6G.

SLA 1991..."_____________________________

S p o n s o r :  S e n a t e  R e s o u r c e s /B v  R e q u e s t  

R e q u e s to r :  S e n a t e  R e s o u r c e s _______________

D e p a r t m e n t  A f f e c te d :  D e p a r t m e n t  o f  L aw

BRU: Leoal S e r v ic e s __________________________

C o m p o n e n t :  M e n ta l  H ea l th  L a n d s ___________

COMPONENT SERIAL

E x p e n d i tu r e s /R e v e n u e s :  ( T h o u s a n d s  of Dollars)

OPERATING FY 9 3 FY 9 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8
PERSONAL SERV ICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS , CLA IM S
M ISCELLANEOUS
TOTAL OPERATING -0 - -0 - -0- -0 - -0 - -0-

CAPITAL

REVENUE 
FUND SO URCE :

FUND ING : (Thousands o f D o lla rs )
GENERAL FUND -0- -0 - -0 - -0 - -0 - -0 -
FEDERAL FUNDS
OTHER
FUND SOURCE :
TOTAL

POSIT IONS :
FULL-TIME -0 - -0 - -0- -0 - -0 - -0 -
PART-TIME
TEM PORARY

Estim ate o f cu rren t y ea r impact:
A N A LYS IS : (A ttach  a separa te  page if n ecessa ry .)

This bill am ends and reenacts p rov is ions o f the M enta l H ea lth tru s t lands se tt lem en t leg is la tion con ta ined  in ch. 6 6 ,  SLA 1 9 : 
The am endm en ts shou ld  help dec rease  litigation tha t now  cha llenges and th rea tens the ch. 6 6  se tt lem en t leg is la tion  and, if th 
bill is app roved , the am endm en ts w ill speed up the se tt lem en t p ro ce ss . C on sequen tly , the bill w ill a lso  he lp avo id  sharp ly 
increased litigation c o s ts , and help insure that the s ta le 's  se tt lem en t costs  fo r  legal se rv ices w ill be reduced sta rting  in FY 9 5 , 
as orig inally  envis ioned .

u
Prepared by: 
Division;

envisioned.

P t O  C *?
Richard I. Pegues. D ircc 

A dm in is tra tiv e /^ !
4 6 5 - 3 6 7 2Phone : ________________

Da te : A pril 3 0 . 1 9 9 2

Approved by C om m iss ione r:
A gency: D epa rtm en t o f Law

D istribution (by p repa re r): Leg. Fin., Leg is la tive Sp on so r, Req
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PRINCIPLES OF ALTERNATIVE SETTLEMENT

1. The following land will be returned to trust status: Land originally 

granted to the State under the Alaska Mental Health Enabling Act which (a) has not 

been conveyed or encumbered by the State or reserved by law from public domain, 

(b) is subject only to oil and gas leases, coal leases or other leases, timber contracts, 

mining claims, or material sales, (c) is not necessary to carry out the purposes of an 

interagency land management agreement, (d) is subject only to a land use or 

right-of-way permit issued by the Department, and (e) has not been approved or 

disapproved as a Municipal selection.

This description of land to be returned to the Trust is different than that 

provided in Sec. 54 of Ch. 6 6  SLA 1990. It deletes the Haines State Forest and 

Tanana Valley forest from the list of land returned to the Trust and does not provide 

for the "replacement" of land.

2. Principles of ownership, management and disposition of the land 

described in paragraph 1 will remain as embodied in Ch. 6 6  SLA 1991. This means 

that the land will be conveyed in fee, including subsurface rights, to the Alaska 

Mental Health Trust Authority. In the context of this settlement, the ACE intervenors 

agree that, except for the public notice requirements of AS 38.05.945(b) and (c), 

management and disposition of this land will be as private land and not be subject to 

the provisions of AS 38.04 and AS 38.05.



3. The State will make an annual payment equal to six percent (6 %) of the 

unrestricted general revenue of the State during each fiscal year as compensation for 

land which is not returned to trust status. This money will be allocated to the Mental 

Health Trust Income Account established by Sec. 11 of Ch. 6 6  SLA 1991.

4. From the funds allocated to the Mental Health Trust Income Account, 

including proceeds earned from the management of the land, amounts wiil be 

appropriated each year to meet the necessary expenses of a comprehensive mental 

health program. The responsibilities of the Trust Authority, the Governor, and 

Legislature in carrying out these obligations, the mechanisms for determining annual 

expenses, and participation by various advisory boards, and the principles governing 

use of Trust funds will remain as defined in Ch. 6 6  SLA 1991.

5. To secure the State’s obligation to make annual payments from the 

unrestricted general revenue of the State each year, land that was granted to the State 

under the Alaska Mental Health Enabling Act and that is designated by law as a State 

Park, State Forest, State Game Refuge, State Wildlife Refuge, State Game Sanctuary, 

State Recreational Area, State Recreational River, State Wilderness Park, State 

Maritime Park, State Special Management Area, State Public Use Area, Critical 

Habitat Area, Bald Eagle Preserve, Bison Range, or Moose Range will be pledged as 

security to the Mental Health Trust.

PRINCIPLES OF ALTERNATIVE SETTLEMENT Page 2



6. Management of and title to the land described in paragraph 5 will remain 

with the State and income from the land shall be deposited in the General Fund and 

considered unrestricted general income of the State. In the event that the State forfeits 

on its obligation to deposit 6% of unrestricted general income in the Mental Health 

Trust Income Account, the Trust may elect to foreclose upon the land pledged as 

security. Any action for foreclosure shall be filed in the Supreme Court which shall 

retain jurisdiction of all issues related to foreclosure, including the transfer of title, the 

parcels to be foreclosed, and the laws applicable to management of the foreclosed 

land.

7. The undersigned support S.B. 469 as introduced, incorporating these 

changes and repealing certain provisions of Ch. 66 SLA 1991.

/ / / / / /

/ / / / / /

/ / / / / /
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8 . Upon the effective date of legislation incorporating this settlement, the

ACE intervenors would dismiss their complaint in intervention and support immediate 

lifting of the injunction and lis pendens, and the objecting plaintiffs would withdraw 

their opposition to Ch. 6 6  SLA 1991.

We <*gree with these principles:
A  ''7

- . . . .

Eric Jora/nfeJ'
Sierra Club Legal Defense Fund, Inc., 
for ACE Intervenors:

Alaska Center for the Environment 
Alaska Sportfishing Association 
Lynn Canal Conservation 
Northern Alaska Environmental Center 
Susitna Valley Association 
Sierra Club
Southeast Alaska Conservation Council 
Trout Unlimited
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{  A L A S K A  M I N E R S  A S S O C I A T I O N ,  I N C .
501 W N o rtrc rr Ii9 h l5  S lv i l , SuiUt 20:J, A n th o ffljc , AlaiKB &9503 FAX (907) 27&-7097 Tolophono (907) 2,"6 0347

A p r i l  22, 1992

H o n o r a b l e  L l o y d  J o n e s  

A l a s k a  S t a t e  S e n a t e  

S t a t e  C a p i t o l  

J u n e a u ,  AK 9 9 8 0 1 - 1 1 8 2

D e a r  S e n a t o r  J o n e s ,

E n c l o s e d  p e r  y o u r  r e q u e s t  is a c o p y  of o u r  c o m m e n t s  b e f o r e  t h e  

S e n a t e  K e s c u r e a s  C o m m i t t e e  r e g a r d i n g  S B - 4 6 9 ,  M o d i f i c a t i o n s  to

M e n t a l  H e a l t h  Trust:, T h e  two i t e m s  t h a t  we f e e l  n e e d  to be

c l a r i f i e d  in t h i s  l e g i s l a t i o n  are o n  p a g e  t w o  of t h e s e  c o m m e n t s .

As s t a t e d  In o u r  c o m m e n t s ,  C h a p t e r  66 w a s  a n d  is a b s o l u t e l y  

e s s e n t i a l  to b r i n g  t h i s  i s s u e  to an e f f e c t i v e  c o n c l u s i o n .  T h i s  

S B - 4 6 9  is s o m e  a d d i t i o n a l  f i n e  t u n i n g .  It h a s  t a k e n  the p a s t  

y e a r  a n d  t h e  s t a t e  b u d g e t  w o e s  for the p l a i n t i f f s  to c o m e  to the 
p o i n t  w h e r e  t h e y  w o u l d  a c c e p t  t h i s  n e e d e d  m o d i f i c a t i o n ,  It h a s  

a l s o  t a k e n  t i m e  for t h e m  to r e a l i z e  t h a t  a v a l u e  of $ 2 . 2  b i l l i o n  

f o r  t h e  l a n d  is r i d i c u l o u s .  T h e y  w e r e  led to b e l i e v e  chat t h i s
w a s  t r u e  by t h e i r  o w n  a t t o r n e y s  so it h a s  b e e n  a d l f f i  • p i l l
f o r  t h e m  to s w a l l o w .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  cf t h i s  l e g i s l a t i o n ,  If we c a n  
a n s w e r  a n y  q u e s t i o n s  or be of a n y  h e l p  in i n s u r i n g  p a s s a g e  p l e a s e  
c o n t a c t  me.

• S i n c e r e l y ,

,’t e v e n  C, B o r e l l ,  P. E ,  

E x e c u t i v e  D i r e c t o r

Post-It '" Diana tax trare. ~ itial m e m o  <67i
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ALASKA MINEHS ASSOCIATION, INC,

A p r i l  22, 1 9 9 2

S B - 4 6 9  M o d i f i c a t i o n s  to M e n t a l  H e a l t h  T r u s t

F o r  t h e  r e c o r d ,  my n a m e  is S t e v e n  C. B o r e l ] ,  I a m  t h e  E x e c u t i v e

D i r e c t o r  of t h e  A l a s k a  M i n e r s  A s s o c i a t i o n  a n d  I ato t e s t i f "  :g on
b e h a l f  of the A s s o c i a t i o n ,

T h a n k  y o u  Mr, C h a i r m a n  a n d  C o m m i t t e e  M e m b e r s  for t h i s  o p p o r t u n i t y  

to t e s t i f y  on t h i s  p r o p o s e d  m o d i f i c a t i o n  to C h a p t e r  66. '.''he A M A

a n d  i t s  m e m b e r s  h a v e  b e e n  a f f e c t e d  by t h e  m e n t a l  h e a l t h  'Kt
l a n d s  i s s u e  f o r  m a n y  y e a r s  and h a v e  w o r k e d  h a r d  to h e l p  f an

e f f e c t i v e  s e t t l e m e n t  to t h e  c o u r t  o r d e r  a n d  t h e  e n t i r e  i s s u e ,

We w i s h  to c o m m e n d  t h e  A d m i n i s t r a t i o n  a n d  t h e  L e g i s l a t u r e  for 

t h e i r  w o r k  l a s t  y e a r  in p a s s i n g  C h a p t e r  66. G o v e r n o r  H i c k e l  and 

v a r i o u s  L e g i s l a t o r s  p r o m i s e d  to f i n d  s o l u t i o n s  to t h e  m e n t a l  

h e a l t h  t r u s t  l a n d s  i s s u e  a n d  t h a t  is p r e c i s e l y  w h a t  w a 3  d o n e .  
C h a p t e r  66 h a s  b e e n  and c o n t i n u e s  to bo a b s o l u t e l y  e s s e n t i a l ,  Xt 

ha s  b r o u g h t  us to w h e r e  w e  a r e  t o d a y ,

At t h e  t i m e  of p a s s a g e ,  it w a s  o u r  b e l i e f  t h a t  C h a p t e r  66 w o u l d  

m e e t  the r e q u i r e m e n t s  of the c o u r t ,  s e t t l e  the q u e s t i o n s  and 

r e m o v e  t h e  c l o u d  of u n c e r t a i n t y  in r a p i d  f a s h i o n .  S i n c e  t h a t  

t i m e  h o w e v e r ,  a t h i r d  p a r t y  l a w s u i t  h a s  r a i s e d  q u e s t i o n s  

r e g a r d i n g  the 6 , i ,  r e q u i r e m e n t s ,  M a n y  h a v e  s p e c u l a t e d  as to t h e  

o u t c o m e  o f  t h a t  l a w s u i t .  B u t  no m a t t e r  w h a t  t h e  o u t c o m e ,  

e s t i m a t e s  f o r  t h e  t i m e  c h a t  w i l l  be r e q u i r e d  to s e t t l e  t h i s  
l a w s u i t  r a n g e  f r o m  two to ten y e a r s .  A l s o ,  r e g a r d l e s s  as to t h e  

o u t c o m e ,  we c a n  be c e r t a i n  th a t  the c a s e  w i l l  be t a k e n  to b o t h  

t h e  S t a t e  a n d  U . S .  S u p r e m e  C o u r t s .

T h e  p r o b l e m  for t h e  m i n e r a l s  i n d u s t r y  is t h a t  t h i s  w i l l  a d d  two 

o r  m o r e  y e a r s  o f  l a n d  s t a t u s  u n c e r t a i n t y  w h i c h  Is l i k e l y  to s c a r e  

e x p l o r a t i o n  i n v e s t m e n t s  a w a y  f r o m  A l a s k a ,  R e g a r d i n g  m i n e r a l  

i n d u s t r y  i n v e s t m e n t s  in N o r t h  A m e r i c a ,  A l a s k a  is t o d a y  in a v e r y  

u n i q u e  s i t u a t i o n .  M i n e r a l  i n v e s t m e n t  f o r  e x p l o r a t i o n  p r o j e c t s  

h a s  g r e a t l y  d e c r e a s e d  in C a n a d a  a n d  t h e  L o w e r  4 8  s t a t e s .  

E x p l o r 0 ti.cn d o l l a r s  a r e  m o v i n g  o u t  of N o r t h  A m e r i c a  a n d  i n t o  

M e x i c o ,  C h i l e ,  B o l i v i a ,  I n d o n e s i a ,  ar.d t h e  f o r m e r  S o v i e t  U n i o n ,  

B u t  in A l a s k a  we a r e  s e e i n g  c o n t i n u e d  i n t e r e s t  and c o n t i n u e d  

e x p l o r a t i o n  i n v e s t m e n t s .  T w o  or m o r e  y e a r s  o f  l a n d  s t a t u s  
u n c e r t a i n t y  on S t a t e  l a n d s  w o u l d  h o w e v e r  h a v e  a v e r y  n e g a t i v e  

a f f e c t  o n  i n v e s t m e n t s ,

T h e  g e n e r a l  v i e w  o f  the i n t e r n a t i o n a l  m i n i n g  i n d u s t r y  is t h a t  

A l a s k a  has, in the p a s t ,  b e e n  a b a d  p l a c e  to do '-'siness. L a n d  

s e t - a s i d e s ,  l a n d  c l o s u r e s  to m u l t i p l e  u s e  and mir* u n c e r t a i n t y  

in t a x  a n d  r e g u l a t o r y  p o l i c i e s  h a v e  a l l  c o n t r i b u t e  t h a t  v i e w .

If t h e  u n c e r t a i n t i e s  of the M e n t a l  H e a l t h  Tj L a n d s  i s s u e

r e q u i r e  a n o t h e r  t w o  to t e n  y e a r s  in t h e  c o u r t s  to 0 e s o l v e d ,  the 
u n c e r t a i n t y  w i l l  r e - a p p e e r .
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B e c a u s e  of t h e  n e e d  to c l e a r  up t h i s  

s u p p o r t s  soiiit* a m e n d m e n t s  to C h a p t e r  66 a n d  

t h e  a m e n d m e n t s  be e n a c t e d  t h i s  S e s s i o n .

u n c e r t a i n t y ,  the AMA 

it is i m p o r t a n t  t h a t

T h e r e  a r e  t w o  s e c t i o n s  in t h i s  b i l l  th a t  we feel n e e d  f u r t h e r  

c l a r i f i c a t i o n .  T h e  f i r st c 1 a r i f i c a l i o n  is in S e c t i o n  .6 on p n g e  2 
l i n e s  23 to 31 w h i c h  r e f e r e n c e s  A3 3 7 , K . 0 3 6 ( d ) .  T h e  i n t e n t  of 

t h i s  s e c t i o n  ia that i n c o m e  f r o m  t h e s e  " s e c u r i t y  l a n d s "  w i l l  go 
i n t o  t h e  g e n e r a l  f u n d .  T h e s e  i n c o m e  s o u r c e s  w o u l d  i n c l u d e  

c o n c e s s i o n  l e n s e s  on s t a t e  p.-.rk or r e f u g e  l a n d s ,  l o g g i n g  
r e c e i p t s ,  l e a s e s  for l e d g e s  and r e s o r t s ,  r e c e i p t s  f r o m  m i n i n g  

c l a i m  r e n t s  a n d  r o y a l t i e s ,  etc. f r o m  t h e s e  " s e c u r i t y  l a n d s " .  

H o w e v e r ,  it n e e d s  Co he m a d e  c l e a r  in t h i s  p a r a g r a p h  th a t  t h e s e  

u s e s  of the l a n d s  a r e  a l l o w e d  j u s t  as t h e y  a r e  on o t h e r  s t a t e  

l a n d s .  W i t h o u t  th a t  c l a r i f i c a t i o n ,  s o m e o n e  m a y  a r g u e  that: no

d e v e l o p m e n t  c o u l d  o c c u r  b e c a u s e  it w o u l d  d e c r e a s e  the v a l u e  of 

t h e s e  " s e c u r i t y  l a n d s " .

T h e  s e c o n d  c 1 a r i f i c a 1 1 or. is in S e c t i o n  6 s t a r t i n g  on p a g e  3 at 

l i n e  10 w h i c h  r e f e r e n c e s  AS 3 7 . 0 5 , 8 0 0 ( 2 ) .  It is o u r  

u n d e r s t a n d i n g  t h a t  the i n t e n t  of t h i s  s e c t i o n  is that l a n d s  

s u b j e c t  to the l i s t e d  t y p e s  of e n c u m b r a n c e s  w i l l  be r e t u r n e d  to 
t h e  t r u s t ,  a n d  f u r t h e r *  that t h e y  w i l l  be r e t u r n e d  to the t r u s t  

s u b j e c t  to t h o s e  e n c u m b r a n c e s .  H o w e v e r ,  t h i s  l a s t  p o i n t  of b e i n g  

r e t u r n e d  " s u b j e c t  to the e x i s t i n g  e n c u m b r a n c e s "  is not s t a t e d  and 
n e e d s  to be a d d e d .

In c o n c l u s i o n ,  we b e l i e v e  th a t  t h e  m o d i f i c a t i o n s  to Chapter' 66 
p r o p o s e d  in t h i s  l e g i s l a t i o n  are n e e d e d  a n d  t h a t  w i t h  tie c h a n g e s  

t h a t  w e  h a v e  s u g g e s t e d  they w i l l  g r e a t l y  h e l p  to r e m o v e  the 
u n c e r t a i n t y  t h a t  w i l l  o t h e r w i s e  c o n t i n u e .



IMPLEMENTATION FUNDING FOR 
PROPOSED MENTAL HEALTH LAND TRUST SETTLEMENT

DON’ T  FU N D  T H I S  P R O P O S A L !!

THE SETTLEMENT PROPOSAL 
• May likely be rejected by the court as unacceptable.

• May not be constitutional.
- Already challenged on a number of points by eight public interest organizations.
- Even the Department of Law has acknowledged there are substantial legal 
questions which must be answered.

- A final determination on the issues could take years.

« May be rejected by the mental health community.
Judge must send the proposal out to members of the class action lawsuit for 
review and comment. Many have voiced concern and apprehension about the 
proposal.

• Is so complex and questionable that the Department of Law further anticipates a 
whole new series of lawsuits when DNR attempts to transfer state public lands into 
the trust.

In other words, it will be years before anyone knows if there is a "settlement".
The issue is a long way from being resolved!

Until the courts have determined that Chapter 66 is fully constitutional and is 
an acceptable settlement, further funding of millions of dollars to DNR and the 
plaintiff ’s attorneys for land work to prepare for the complex and extremely costly 
implementation of a settlement which mav never occur is unnecessary at this time, 
nonproductive, and a waste of money. . .  and would provide no direct benefit to 
mental health needs.

IN  T H E  M E A N T IM E ;

1. Mental Health will continue to be adequately funded through the existing provisions of 
Chapter 210, S L A  1990.

2. A n  alternative settlement proposal is circulating whlci. based support. It is far
simpler and less likely to be challenged, will be less cos v .ment, does not require
land valuations, has a better chance of providing necessary ir:... cal health funding, and 
eliminates or diffuses the public interest concerns that have been raised. Most importantly. 
It Is based on existing legislation so the necessary components are already In place. N e w  
funding would not be required.

O n c e  approved by the court, the alternative would provide immediate Injunctive relief for all 
original trust lands owned by third parties. Including m u  Mclpalltles. Presently, those 
lands, plus over 4 million acres on the hypothecated list, arc destined to be tied u p  for 
years until the legal issues raised by Chapter £8 are resolved. (Daied 3-10-92)

S u s i tn a  V a lle y  A sso c ia tio n  ♦ 9600 S la lom  D riv e  •  A n ch o rag e , A la sk a  9 9 5 1 6  • 346-1943



Mental Health Land Trust Settlement 

ALTERNATIVE PROPOSAL

An alternative settlement proposal Is circulating which has broadly based 
support. It is fa r simpler and less like ly to be challenged, w ill be less costly 
to implement, does not require land valuations, has a better chance o f 
providing necessary mental health funding, and eliminates or diffuses the 
public interest concerns +hat have been raised. Most im portantly, it is based 
on existing legislation so the necessary components are already in place.
New funding would not be required.

Once approved by the court, the alternative would provide immediate 
in junctive re lie f for a ll original trus t lands owned by th ird parties, includ ing 
municipalities. Presently, those lands, plus over 4 m illion acres on the 
hypothecated lis t, are destined to be tied up for years un til the legal issues 
raised by Chapter 66 are resolved.



ALTERNATIVE SETTLEMENT OPTION 
Mental Health Trust Litigation

March 10, 1992

INTRODUCTION: The following proposed alternative settlement option to the 
mental health trust litigation is based on combining substantial portions of two existing 
pieces of legislation (Chapter 210, SLA 1990, and Chapter 66, SLA 1991).

The proposal makes the percentage of unrestricted general revenue funding 
mechanism of Chapter 210 (six percent) significantly more attractive by (1) adding to it 
the program provisions and appropriation procedures adopted in Chapter 66, (2) 
returning original mental health lands which have not been transferred out of state 
ownership or placed in legislatively designated areas, and (3) providing for a cash 
corpus account.

A. Mental Health Program Provisions.

The settlement alternative is based on the format of Chapter 65, retaining 
desirable provisions relating to mental health programs and trust responsibilities.

B. Funding.

1. Provisions of Chapter 66 would be retained relating to the appropriation 
process and role of the Trust Authority, including provisions contained in AS 
37.14.003 and 37.14.005 regarding the relationship between the Authority and 
the Governor, and the Authority and the Legislature.

2. Six percent of unrestricted state revenues would continue to be allocated to the 
mental health trust income account per existing law (Chapter 210), as payment 
for original mental health lands which cannot be returned to the trust.

After the necessary expenses of the state's mental health program have been 
funded, the legislature could authorize transfer of the unobligated and 
unappropriated fiscal year-end balance in the mental health trust income 
account to the state general fund per existing iaw (Chapter 210).

3. The legislature would continue to consider mental health budget requests 
annually, taking into consideration the committed allocation from the general 
fund, as well as the income from investments of the cash corpus account. The 
intent is that any shortfall that might occur would be given equal and fair 
consideration along with other health and social service programs.



C. Lands, and related cash corpus account.

1. Replace all unencumbered lands of original trust, plus all or a portion of 
original trust lands which have coal leases, oil and gas leases, timber sales, 
land leases, ILMAs, material sales, and mining claims, for a possible total of up 
to 496,900 acres, as currently provided in Chapter 66.

The lands would be managed similar to the University of Alaska Land Trust, 
including the establishment of a cash corpus account. All income generated 
from land management activities would go into the cash corpus account for 
further investment. Income from the investments would go into the trust income 
account, providing additional security for supplemental funding of mental 
health programs if unrestricted general revenues decline in the future as 
anticipated.

2. Upon approval of the settlement, all original trust lands owned by third parties, 
including municipalities, would be immediately and permanently released.

D. Security.

All original mental health lands located within legislatively designated areas 
(approximately 317,000 acres) would be held by the state as security to insure that 
the annual payments would be made to the mental health trust income account in 
accordance with the settlement agreement. The land would remain in state 
ownership and continue to be managed consistent with its legislatively designated 
purposes, similar to the agreement in Chapter 210.

If there is difficulty identifying the parties necessary to finalize an alternative settlement 
agreement, or difficulty reaching an agreement on the final details of the alternative 
settlement, a formal mediation process facilitated by an independent neutral mediator 
should be employed.



Box 521
Haines, AK 99827

Senator Arliss Sturgulewski 
Box V
Juneau, AK 99811 

Dear Senator Sturgulewski:

Thank you for holding the recent Senate HESS oversite hearing on the 
Mental Health Trust. I appreciate the opportunity for everyone to 
hear the status of and opinions about the potential settlement.

As you heard, the potential settlement still has a windy path to 
travel through the court. It is very possible that the legislature will 
have to revisit some or all of the settlement. So, it seems 
appropriate for legislators to keep tuned into some of the problems 
with the current potential settlement.

The proposed settlement is problematic concerning the Haines State 
Forest. If this settlement is approved by the court in its present 
form, most of the Haines State Forest will return to the Mental 
Health Trust.

This would include the Chilkat Ridge, a 10 mile-long ridge that is 
the scenic backdrop to the Alaska Chilkat Bald Eagle Preserve. The 
Chilkat Ridge has national significance because of its proximity to 
the Bald Eagle Eagle Preserve and its heavy use by bald eagle during 
extreme winter weather. Although it is not protected from logging 
in DNR's current plans, public outcry has been significant enough 
that DNR is keeping the Ridge out of its past and current operating 
plans. The Chilkat Ridge, which has the most significant timber 
volume in the area, would be at risk of logging if returned to the 
Mental Health Trust. Senator Duncan recognized this, naming the 
Chilkat Ridge as a delicate problem area, just before the Senate 
passed Mental Health Trust legislation last spring.

If the Mental Health Settlement becomes law, another big problem 
for Haines is that 15 years of public process and public trust may be

M a r c h  1 0 ,  1 9 9 2



wasted. DNR and the community of Haines spent 15 years 
formulating the Haines State Forest Plan. Will existing rules apply 
if Mental Health legislation is approved by the court? Will public 
process and public notice be honored? Will Title 41 and 38-04/38- 
05 still apply? If not, this settlement will make a mockery of the 
public planning process.

During legislative procedings last spring, there was no public 
involvement as to which Haines State Forest lands would be returned 
to the Mental Health Trust. In fact, legislators did not even know 
which specific lands were involved. (The same can certainly be said 
about the "hypothecated" lands). This is not the way to make good 
leg is la tio n .

Once again, thank you for offering a forum for the legislature and the 
public to hear the current status of the proposed Mental Health 
Settlem ent.

House HESS Committee 
Senate Resources Committee 
House Resources Committee 
Senator Jim Duncan 
Senator Dick Eliason 
Representative Mark Boyer 
Representative Ben Grussendorf 
Representative Jerry Mackie 
Representative Fran Ulmer

Sincerely,

Katya Kirsch

copies: Senate HESS Committee



A L A S K A  A L L I A N C E  F O R  T H E  M E N T A L L Y  I L L  

4 0 G 0  L a k e  O t i s  P k y ,  S u i t e  1 0 3  

A n c h o r a g e ,  A l a s k a  9 9 5 0 8

A p r i l  2 9 ,  1 9 9 2

H o n .  L l o y d  J o n e s ,  C h a i r m a n

S e n a t e  R e s o u r s e s  C o m m i t t e e

S e v e n t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e

R o o m  30
S t a t e  C a p i t o l

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

R E :  P r o p o s e d  A m e n d m e n t s  t o  C h . 66, S L A  1 9 9 1

D e a r  S e n a t o r  J o n e s :

I a m  i n  r e c e i p t  o f  M r . G .  T h o m a s  K o e s t e r s '  l e t t e r  t o  y o u  a n d  t h e  

S e n a t e  R e s o u r c e s  C o m m i t t e e  d a t e d  A p r i l  2 7 ,  1 9 9 2 .  T h i s  l e t t e r  s p e a k s  

i n  o p p o s i t i o n  t o  S B  4 9 6  a s  a n  a l t e r n a t i v e  s e t t l e m e n t  p r o p o s a l  a n d  

f u r t h e r  r e q u e s t s  t h a t  t h e  c o m m i t t e e  a d o p t  t h r e e  a m e n d m e n t s  t o  C h.

66. M y  c o m m e n t s  a d d r e s s  o n e  o f  M r .  K o e s t e r ' s  p r o p o s e d  a m e n d m e n t s  t o  

Ch. 6 6  a n d  t h e  c u r r e n t  s e t t l e m e n t  a g r e e m e n t  b e f o r e  t h e  c o u r t .

T h e  o n e  a m e n d m e n t  o f  w h i c h  h e  is r e q u e s t i n g  y o u r  c o n s i d e r a t i o n  w o u l d  

a m e n d  A S  3 7 . 1 4 . 0 0 9  b y  a d d i n g  a n e w  s u b s e c t i o n  t o  r e a d :

(c) I n  e x e r c i s i n g  i t s  a u t h o r i t y  u n d e r  ( a ) ( 2 )  o r  (3) o f  t h i s  

s e c t i o n ,  t h e  a u t h o r i t y  s h a l l  c o m p l y  w i t h  t h e  r e s t r i c t i o n s  i m p o s e d  by 

s e c t i o n  6 (i) o f  t h e  A l a s k a  S t a t e h o o d  A c t ,  P . L .  8 5 - 5 0 8 ,  72 S t a t .  3 3 9  

( 1 9 5 8  ) .

T h i s  c o n s t i t u t e s  a m o s t  s e r i o u s  b r e a c h  i n  o u r  u n d e r s t a n d i n g  o f  t h e  

r e c o n s t i t u t i o n  o f  t h e  m e n t a l  h e a l t h  l a n d s  t r u s t .

T h e  t h e m e  o f  t h e  C h  68 s e t t l e m e n t  p r o p o s a l  is t o  r e c o n s t i t u t e  t h e  

M e n t a l  H e a l t h  L a n d s  T r u s t  w i t h  a n  a l l  l a n d s  b a s e d  c o r p u s  t o  b e  

a d m i n i s t e r e d  b y  a  n e w l y  c r e a t e d  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y .  T h i s  

r e c o n s t i t u t i o n  p r o c e s s  a d d r e s s e d  t w o  c a t e g o r i e s  o f  l a n d :  o r i g i n a l  

m e n t a l  h e a l t h  l a n d  t h a t  w a s  u n e n c u m b e r e d  a s  d e f i n e d  w i t h i n  C h  66, 

a n d  c o m p e n s a t i o n  l a n d  o f  s i m i l a r  c h a r a c t e r  a n d  e q u a l  v a l u e  t o  

r e p l a c e  l a n d  t h a t  h a d  b e e n  e n c u m b e r e d  (C h  66 S e c ,  5 4  & 5 5 ) ,  A l l  

l a n d s  a r e  t o  b e  c o n v e y e d  b y  p a t e n t  t o  t h e  n e w l y  c r e a t e d  T r u s t  

A u t h o r i t y  a s  u n e n c u m b e r e d  l a n d  a n d  m a n a g e d  i n  " a  f i d u c i a r y  m a n n e r  

to f u l f i l l  t h e  p u r p o s e s  o f  .the t r u s t : "  ( C h  66 S e c .  3 7 . 1 4 . 0 0 9 ) .

I t h i n k  w e  a r e  a l l  a c u t e l y  a w a r e  t h a t  o n e  o f  t h e  b i g  c o n c e r n s  o f  

t h i s  r e c o n s t i t u t i o n  s c h e m e  is t h e  6 ( i ) p r o v i s i o n  o f  t h e  S t a t e h o o d  
A c t  w h i c h  r e q u i r e s  t h e  S t a t e  t o  r e s e r r  . t o  i t s e l f  t h e  m i n e r a l  e s t a t e  

i n  a l l  g e n e r a l  g r a n t  l a n d s  c o n v e y e d  t o  it b y  t h e  f e d e r a l  g o v e r n m e n t .  

T h e  c o n s e q u e n c e  o f  b r e a c h i n g  t h i s  p r o v i s i o n  is to h a v e  t h e s e  l a n d s  

r e v e r t  b a c k  t o  t h e  f e d e r a l  g o v e r n m e n t .  T h e  o r i g i n a l  m e n t a l  h e a l t h  

t r u s t  l a n d s  a r e  n o t  g e n e r a l  g r a n t  l a n d s .

( 9 0 7 )  5 4 3 - 3 0 6 0 P a g e  1 P h o n e :  ( 9 0 7 )  5 4 3 - 2 9 0 2



Sen. Jones Letter (Cont.)

T h i s  is a n  i s s u e  o f  m o s t  s i g n i f i c a n t  c o n c e r n ,  T h e  C o m m i t t e e  s h o u l d  

r e c a l l  t h e  f i n d i n g s  o f  t h e  I n t e r i m  M e n t a l  H e a l t h  T r u s t  C o m m i s s i o n  
t h a t  d e t e r m i n e d  t h e  m o s t  s i g n i f i c a n t  v a l u e  c o n t a i n e d  i n  t h e s e  

o r i g i n a l  t r u s t  l a n d s  is t h e i r  m i n e r a l  e s t a t e ,  N e i t h e r  C h . 66 n o r  t h e  

s i g n e d  S e t t l e m e n t  A g r e e m e n t  m a k e s  a n y  p r o v i s i o n  f o r  d e t e r m i n i n g  t h e  

l o s t  v a l u e  s u c h  a n  e n c u m b r a n c e  b r o u g h t  o n  b y  t h i s  a m e n d m e n t  w i l l  

e f f e c t ,  n o r  h o w  t h e  t r u s t  w i l l  b e  c o m p e n s a t e d  f o r  s u c h .

A d d i t i o n a l l y ,  t h i s  a m e n d m e n t  r e m o v e s  f r o m  t h e  T r u s t  A u t h o r i t y  t h e i r  

a b i l i t y  t o  m a n a g e  t h i s  m o s t  v a l u e d  a s s e t  o f  t h e  t r u s t  i n  t h e  m o s t  

p r o d u c t i v e  m a n n e r  ( j o i n t  v e n t u r e s ,  e t c . ) .

I s h o u l d  h o p e  t h a t  I, n o r  a n y o n e  e l s e ,  n e e d  r e m i n d  t h e  C o m m i t t e e  

t h a t  t h e  o r i g i n a l  m e n t a l  h e a l t h  t r u s t  l a n d s  e n j o y  a s p e c i a l  s t a t u s  

p u r s u a n t  t o  J u d g e  G r e e n e ' s  M e m o r a n d u m  D e c i s i o n  a n d  O r d e r  o f  J u l y  9, 
1 9 9 0 ,  A n  o r d e r  t h a t  w a s  u n f o r t u n a t e l y  b r o u g h t  a b o u t  b y  t h e  S t a t e s  

u n i l a t e r a l  c o n d u c t  o f  p r o c e e d i n g  w i t h  t r u s t  l a n d  d i s p o s a l s .  I t  

s h o u l d  b e  c l e a r l y  e v i d e n t  t h a t  p r o c e e d i n g  w i t h  s u c h  a n  a m e n d m e n t  

t h a t  p l a c e s  a n  e n c u m b r a n c e  o f  s u c h  u n d e t e r m i n e d  m a g n i t u d e  o n  t h e s e  

o r i g i n a l  t r u s t  l a n d s  c a n n o t  b e  i n  t h e  b e s t  i n t e r e s t  o f  t h e  t r u s t  

b e n e f i c i a r i e s .  I f  s u c h  i s  n o t  so, t h e n  i t  n e e d  b e  c l e a r l y  

d e m o n s t r a t e d ,

T h e  f o l l o w i n g  e x c e r p t  f r o m  J u d g e  G r e e n e ’s M e m o r a n d u m  D e c i s i o n  a n d  

O r d e r  s h o u l d  m a k e  t h i s  p o i n t  q u i t e  c l e a r :

( p a g e  1 2 )  " I t  is t r u e  t h a t  S e c t i o n  2 0 2 ( e )  o f  t h e  A l a s k a  M e n t a l  

H e a l t h  E n a b l i n g  A c t  g a v e  t h e  A l a s k a  L e g i s l a t u r e  t h e  p o w e r  t o  s e l l ,  

l e a s e ,  m o r t g a g e ,  e x c h a n g e ,  o r  o t h e r w i s e  d i s p o s e  o f  t h e  m e n t a l  h e a l t h  

l a n d s .  H o w e v e r ,  a s  t h e  S u p r e m e  C o u r t  h a s  c l e a r l y  h e l d  i n  t h i s  c a s e ,  

it m u s t  d o  s o  i n  l i g h t  o f  i t s  f i d u c i a r y  r e s p o n s i b i l i t i e s  t o  t h e  

t r u s t .  O n e  o f  t h o s e  r e s p o n s i b i l i t i e s  i s  t o  p r e s e r v e  t h e  c o r p u s  o f  

t h e  t r u s t .  W e i s s , 7 0 6  P . 2 d  a t  6 8 3 .  I t  is s i m i l a r l y  c l e a r  t h a t  i t  is 

t h e  d u t y  o f  t h e  s t a t e  i n  a d m i n i s t e r i n g  t h i s  t r u s t  t o  a d m i n i s t e r  

s o l e y  i n  t h e  i n t e r e s t  o f  t h e  b e n e f i c i a r i e s . "

I h o p e  y o u  f i n d  t h e s e  c o m m e n t s  o f  a s s i s t a n c e  i n  y o u r  d e l i b e r a t i o n s  

o n  t h i s  i s s u e ,

c c: J u d g e  M a r y  E. G r e e n e

. . . .  / n n 7 i  e j i - i n c n Patfe 2 P h o n e :  ( 9 07 ) 5 4 3 - 2 9 0 2



A L A S K A  M E N T A L  H E A L T H  B O A R D

W A L T E R  J. HICKEL, G O V E R N O R  
S TATE O F  A L A S K A

431 N. Franklin St., Suite 101 
Juneru, Alaska 99801 

(907) 465-3071 
FAX: (907)465-3079

S e n a to r L lo y d  J o n e s A p r i l 2 0 ,1 9 9 2
A la s k a  S ta te  S e n a te  
P .O . B o x  V  
J u n e a u , A le . 9 9 8 1 1

D e a r S e n a to r J o n e s ,

A t  th e  A p r i l 1 2 , 19S2 , m e e t in g  o f th e  A la s k a  M e n ta l H e a l t h  B o a r d  h e ld  in  
J u n e a u , th e  f o l lo w in g  m o t io n  r e g a r d in g  S B  4 6 9 , M e n t a l H e a l t h  T r u s t 
A m e n d m e n ts , w a s  p a s s e d :

1. B y  M o t io n  9 2 -4 6 , (N o v e m b e r 1 9 9 1 ) th e  B o a r d  a c c e p te d  a n d  a p p ro v e d  
C h a p te r 66 , S L A  1991 (C h a p te r 6 6 ) as th e  b a s is  o f a s e t t le m e n t o f th e  m e n ta l 
h e a l t h  t r u s t  l i t i g a t i o n  ( s u b je c t to  n e g o t ia t io n  o f a c c e p ta b le  s e t t le m e n t 
d o c u m e n ts ) b e c a u s e C h a p te r 66 w a s th e  m o s t fa v o r a b le  s e t t le m e n t o f th e  
l i t i g a t i o n  t h a t  th e  p a i’ t ie s  w e re  l i k e ly  to  o b ta in .

2 . T h e  B o a r d  h a s  n o w  re v ie w e d  th e  s e t t le m e n t d o c u m e n ts  f i l e d  in  th e  
m e n ta l h e a l t h  t r u s t  l i t i g a t i o n  a n d  th e y  a p p e a r to  be s a t is fa c to r y .

3 . A  n e w  p ro p o s a l is  u n d e r d is c u s s io n  i n  th e  le g is la t u r e  p r o v id in g  fo r  6% 
o f u n r e s t r ic t e d  g e n e ra l f u n d  re v e n u e s  as c o m p e n s a t io n  to  th e  T r u s t  f o r  th e  
o r ig in a l m e n ta l h e a l t h  t r u s t  la n d s  t h a t  w i l l n o t b e r e t u r n e d  to  th e  T r u s t ; 
t h is  p ro p o s a l d e s e rv e s s e r io u s  c o n s id e ra t io n .

4 . F o r t h a t  re a s o n , th e  A la s k a  M e n ta l H e a l t h  B o a r d  re q u e s ts  th e  p a r t ie s  to  
r e m a in  o p e n  to  c o n s id e r in g  a n y  p r o p o s a l t h a t  c o u ld  b e t t e r  s e r v e  th e  
in te r e s t s  o f th e  b e n e f ic ia r ie s  o f th e  T r u s t a n d  th e  p e o p le  o f  th e  S ta te  as a n  
a l t e r n a t iv e  b a s is  fo r s e t t le m e n t o f th e  m e n ta l h e a l t h  t r u s t  la n d  l i t i g a t io n .

W e  f e l t  i t  w a s  im p o r t a n t t h a t  th e  R e s o u rc e s C o m m it te e  be a w a r e  o f th e  
p o s i t io n  o f th e  A M H B  a s y o u  h e a r th is  b i l l .  I f  I  c a n  a n s w e r a n y  q u e s t io n s  
r e g a r d in g  t h is  is s u e , p le a s e  do n o t h e s i ta te  to  c a l l .

S in c e r e ly

E x e c u t iv e  D ir e c to r

cc: A M H B
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T voneic N rtiue C orpohhtion
1689 C Sliubt, Suite 219 
Anchorage, Alaska 99501 

(907)272-0707

Senator Lloyd Homes April 8 ,1902
Room 30 
State Capitol
Juneau, Alaska 99801-1182

Dear Senator:
Please accept this letter of support for the. passage of the Menial Helatli 
Amendment Bill "An Act amending provisions of ch. 6 6 , SLA 1991 that relate to 
reconstitution of the corpus of the mental health trust, the management of trust 
assets, and to the manner of enforcement lof llie obligation to compensate the trust; 
and providing for an effective dale."
We encourage the Senate, House and Governor to take all appropriate actions 
necessary to reinstate a viable solution to this cmpassc and to allow the state to 
return to the business of making Alaska strong.

Sincerely,

Tom Harris 
CEO.TNC



M E N T A L  H E A L T H  L A N D S  T R U S T

C h a p t e r  6 6  A m e n d m e n t  

S B  4 6 9 / H B  5 8 4

B R I E F I N G  P A C K E T



M E N T A L  H E A L T H  L A N D S  T R U S T  

P R O P O S E D  A L T E R N A T I V E  S E T T L E M E N T

T h e  C h a p t e r  6 6  p r o p o s a l  f o r  s e t t l e m e n t  f a c e s  a l e n g t h y  a n d  

u n c e r t a i n  f u t u r e  i n  t h e  c o u r t s .  I t  i s  o p p o s e d  b y  m a n y  

A l a s k a n s .  T h e  u n a v o i d a b l e  d e l a y  i n  i t s  a p p r o v a l  w i l l  

s e v e r e l y  l i m i t  d e v e l o p m e n t  o n  7 . 7  m i l l i o n  a c r e s  o f  l a n d  w h e n  

o i l  r e v e n u e s  a r e  d e c l i n i n g .  T h e  g o a l  o f  t h i s  a l t e r n a t i v e  is 

t o  r e a c h  a  s e t t l e m e n t  t h a t  i s  a c c e p t a b l e  t o  a l l  A l a s k a n s .  

T h i s  w o u l d  a v o i d  f u r t h e r  l i t i g a t i o n  a n d  t h e  r e s u l t i n g  

r e s t r i c t i o n  o n  l a n d  u s e  a n d  p r o v i d e  a b a s i c  l e v e l  o f  f u n d i n g  

f o r  t h e  M e n t a l  H e a l t h  P r o g r a m .  M o s t  i m p o r t a n t l y ,  i t  w o u l d  

n o t  r e q u i r e  a  c a s h  p a y m e n t  f r o m  t h e  S t a t e  t o  s e t t l e  t h i s  

i s s u e .

T h i s  n e w  p r o p o s a l  i s  a  m i x e d  l a n d / i n c o m e  s t r e a m  a p p r o a c h  

w h i c h  i n c o r p o r a t e s  t h e  T r u s t  A u t h o r i t y  d e v e l o p e d  f o r  C h a p t e r  

66.

T H E  L A N D

I n  t h i s  n e w  p r o p o s a l ,  l i k e  C h a p t e r  66, n e a r l y  h a l f  o f  t h e  

o r i g i n a l  T r u s t  l a n d s  w i l l  b e  r e t u r n e d  t o  t h e  T r u s t .  T h i s  is 

t h e  l e a s t  v a l u a b l e  o f  t h e  o r i g i n a l  l a n d s .  T h e  T r u s t  w o u l d  

t a k e  t h e s e  l a n d s  s u b j e c t  t o  a l l  t h i r d  p a r t y  i n t e r e s t s  s u c h  

a s  l e a s e s  o r  r i g h t s  o f  w a y .

U n l i k e  C h a p t e r  66, i n c o m e  f r o m  t h i s  l a n d  w o u l d  b e  p l a c e d  i n  

a  c a s h  c o r p u s  a c c o u n t  a n d  i n v e s t e d  l i k e  t h e  P e r m a n e n t  F u n d .  

T h e  i n c o m e  f r o m  t h i s  p r i n c i p a l  w o u l d  b e  d e p o s i t e d  i n  t h e  

T r u s t  i n c o m e  a c c o u n t  a n d  b e  a v a i l a b l e  e a c h  y e a r  t o  s u p p o r t  

t h e  M e n t a l  H e a l t h  P r o g r a m .  T h i s  i s  t h e  m e c h a n i s m  u s e d  i n  

t h e  U n i v e r s i t y  o f  A l a s k a  L a n d  T r u s t  S e t t l e m e n t .

I N C O M E  S T R E A M

T h i s  n e w  p r o p o s a l  i n c o r p o r a t e s  e x i s t i n g  l a w  w h e r e  6 %  o f  

u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e  w o u l d  c o n t i n u e  t o  b e  

a l l o c a t e d  t o  t h e  T r u s t  i n c o m e  a c c o u n t .  T h i s  w o u l d  p r o v i d e  a 

c o n t i n u i n g  a n d  d e p e n d a b l e  s o u r c e  o f  f u n d s  a v a i l a b l e  f o r  t h e  

M e n t a l  H e a l t h  P r o g r a m .  I t  i s  t i e d  d i r e c t l y  t o  o v e r a l l  S t a t e  

i n c o m e .

E a c h  y e a r  t h e  m o n e y  a v a i l a b l e  t o  f u n d  t h e  M e n t a l  H e a l t h  

P r o g r a m  w o u l d  i n c l u d e  t h i s  6 %  p l u s  a n y  e a r n i n g s  f r o m  t h e  

c a s h  c o r p u s  a c c o u n t .  A n y  o f  t h i s  m o n e y  n o t  n e e d e d  t o  m e e t  

t h e  n e c e s s a r y  e x p e n s e s  o f  t h e  M e n t a l  H e a l t h  P r o g r a m  w i l l  b e  

r e t u r n e d  t o  t h e  S t a t e  g e n e r a l  fund.

T R U S T  M A N A G E M E N T

A s  i n  C h a p t e r  66, a  T r u s t  A u t h o r i t y  a p p o i n t e d  b y  t h e  

G o v e r n o r  w o u l d  m a n a g e  t h e  l a n d  a n d  c a s h  c o r p u s  a c c o u n t .  I n  

a d d i t i o n ,  i t  w o u l d  m a k e  r e c o m m e n d a t i o n s  t o  t h e  G o v e r n o r  a n d  

t h e  L e g i s l a t u r e  o n  h o w  t o  s p e n d  a v a i l a b l e  f u n d s .
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W h e n  t h e  n e w  p r o p o s a l  i s  a p p r o v e d ,  a l l  l a n d s  o w n e d  b y  t h i r d  

p a r t i e s ,  i n c l u d i n g  M u n i c i p a l i t i e s ,  w i l l  b e  i m m e d i a t e l y  a n d  

p e r m a n e n t l y  r e l e a s e d  f r o m  c l a i m s  b y  t h e  T r u s t .  O r i g i n a l  

T r u s t  l a n d s  w h i c h  a r e  n o w  i n  L e g i s l a t i v e l y  D e s i g n a t e d  A r e a s ,  

s u c h  a s  S t a t e  p a r k s ,  w o u l d  s e r v e  a s  s e c u r i t y  f o r  t h e  s t a t e ' s  

p r o m i s e  t o  a l l o c a t e  t h e  6%. T h e  S t a t e  w o u l d  s t i l l  o w n  t h e s e  

l a n d s  a n d  c o n t i n u e  t o  m a n a g e  t h e m  a c c o r d i n g  t o  t h e i r  

d e s i g n a t i o n .

A D V A N T A G E S

* T h e  m a i n  a d v a n t a g e  i s  t h a t  t h i s  p r o p o s a l  c o u l d  b u i l d  a 

c o n s e n s u s  l e a d i n g  t o  t h e  f a s t e s t  f i n a l  r e s o l u t i o n  p o s s i b l e .

* E a c h  e l e m e n t  o f  t h i s  n e w  p r o p o s a l  i s  e i t h e r  i n  e x i s t i n g  l a w  

o r  h a s  u n i v e r s a l  a c c e p t a n c e  a s  p a r t  o f  a  T r u s t  s e t t l e m e n t .  

T h i s  d r a m a t i c a l l y  r e d u c e s  t h e  p o s s i b i l i t y  o f  a l o n g  a n d  

d i f f i c u l t  a p p r o v a l  p r o c e s s .

* I t  e l i m i n a t e s  a n y  r e s t r i c t i o n  o n  t h e  a d d i t i o n a l  6 . 7  m i l l i o n  

a c r e s  o f  S t a t e  l a n d  h e l d  h o s t a g e  b y  C h a p t e r  66.

* T h i s  n e w  p r o p o s a l  w i l l  g e n e r a t e  w e a l t h  f r o m  t w o  s o u r c e s .  

F i r s t ,  t h e  l a n d  w i l l  b e  u s e d  t o  g e n e r a t e  m o n e y .  T h e n  t h i s  

m o n e y  w i l l  b e  i n v e s t e d  l i k e  t h e  P e r m a n e n t  F u n d  a n d  w o u l d  

i n c r e a s e  o v e r  t h e  y e a r s .  I t  i s  t h i s  c a p a c i t y  t o  i n c r e a s e  

e a r n i n g s  o v e r  t i m e  w h i c h  m a y  m a k e  t h e  6 %  i n c o m e  s t r e a m  

a c c e p t a b l e  t o  t h e  b e n e f i c i a r i e s  d e s p i t e  t h e  c o m i n g  r e d u c t i o n  

i n  S t a t e  i n c o m e .

* T h e  c a s h  c o r p u s  w i l l  g r o w  o v e r  t i m e  a n d  r e d u c e  t h e  M e n t a l  

H e a l t h  P r o g r a m s  d e p e n d e n c e  o n  t h e  G e n e r a l  F u n d .  T h e  m a s s i v e  

l a n d  d r i v e n  T r u s t  e n v i s i o n e d  i n  C h a p t e r  66 w o u l d  s p e n d  a l l  

t h a t  i t  e a r n s  e v e r y  y e a r  a n d  c o u l d  n e v e r  f u n d  t h e  M e n t a l  

H e a l t h  P r o g r a m .

* T h e  6 %  a l l o c a t i o n  i s  c u r r e n t l y  i n  e f f e c t  a n d  i s  w o r k i n g .

I t  g o e s  d o w n  a s  S t a t e  i n c o m e  g o e s  d o w n .  T h e  O f f i c e  o f  

M a n a g e m e n t  a n d  B u d g e t  (OMB) e s t i m a t e s  t h e  c o s t  o f  t h e  

c u r r e n t  M e n t a l  H e a l t h  P r o g r a m  a t  $ 1 4 5  m i l l i o n .  A l t h o u g h  t h e  

6 %  i s  e s t i m a t e d  t o  g e n e r a t e  o n l y  $ 1 1 6  m i l l i o n  i n  F Y  93, i t  

w i l l  a t  l e a s t  p r o v i d e  a  b a s e  l e v e l  f o r  f u n d i n g  t h e  M e n t a l  

H e a l t h  P r o g r a m .

* T h e  C o n s t i t u t i o n  r e q u i r e s  t h a t  2 5 %  o f  t h e  e a r n i n g s  f r o m  

S t a t e  l a n d  b e  p l a c e d  i n  t h e  P e r m a n e n t  F u n d .  C h a p t e r  66 

w o u l d  p l a c e  o v e r  a  m i l l i o n  a c r e s  o f  S t a t e  l a n d  i n t o  t h e  

T r u s t .  N o  c o n t r i b u t i o n  t o  t h e  P e r m a n e n t  F u n d  w o u l d  b e  m a d e  

f r o m  t h i s  l a n d .  T h e  n e w  p r o p o s a l  w o u l d  e l i m i n a t e  t h i s  

p r o b l e m  a n d  a v o i d  a n y  r e d u c t i o n  i n  P e r m a n e n t  F u n d  d i v i d e n d s .

C O N C L U S I O N

T h i s  n e w  p r o p o s a l  o f f e r s  t h e  q u i c k e s t ,  l e a s t  e x p e n s i v e  a n d  

m o s t  a c c e p t a b l e  s o l u t i o n  t o  a  p r o b l e m  t h a t  w e  m u s t  a l l  p u t  

b e h i n d  u s .
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w i l s o n  a . nice
P H I L I P  R,  VOLCANO 
S H A R O N  L.  GLCASON 

R,  E C O T T  7AVLOR

M C E .  V O L L A N D  a n d  C L E A S O N
A  P A O JC S S i O N a l  C O R P O R A T IO N

LAV/ O P F 1 C C S  O P

A n r i l  2, 199 2

a i l  H S T R E E T  

A N C H O R A G E .  A L A S / A  9 S E O I  
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,*AX ( 3 0 7 )  2 7 8 - 5 3 2 3

V i a  Fax*

C h a r l e s  E. C o l e  

A t t o r n e y  G e n e r a l  

B o x  K

J u n e a u ,  A K  9 9 8 1 1

Re: W e i s s  v. S t a t e

m

D e a r  C h a r l i e :

I u n d e r s t a n d  t h a t  y o u  w i l l  b e  m e e t i n g  w i t h  t h e  

a d m i n i s t r a t i o n  r e g a r d i n g  t h e  m e n t a l  h e a l t h  l a n d s  c a s e .  A s  

y o u  k n o w ,  I h a v e  r e c e n t l y  e n c o u r a g e d  c o n s i d e r a t i o n  o f  a n  

a l t e r n a t i v e  s e t t l e m e n t  w h i c h  in m y  v i e w  s o l v e s  t h e  p r o b l e m s  

a s s o c i a t e d  w i t h  d e l a y s  a n d  l i t i g a t i o n  o v e r  t h e  p r o p o s e d  

s e t t l e m e n t  a g r e e m e n t .  T h e  a l t e r n a t i v e  p r o p o s a l  h a s  r e c e i v e d  

s u p p o r t  f r o m  t h e  r e s o u r c e  d e v e l o p m e n t  c o m m u n i t y ,  t h e  

i n t e r v e n o r s  w h o  h a v e  c h a l l e n g e d  Ch. 66, a n d  m e m b e r s  o f  t h e  

p l a i n t i f f  c l a s s  w h o  a r e  u n h a p p y  w i t h  t h e  p r o p o s e d  

s e t t l e m e n t .

I n  m y  p u b l i c  d i s c u s s i o n s  o f  t h i s  a l t e r n a t i v e  

p r o p o s a l  I h a v e  n o t  a r t i c u l a t e d  h o w  i t  c a n  r e s u l t  i n  a 

s p e e d y  r e l e a s e  o f  t h e  i n j u n c t i v e  r e s t r a i n t s  o n  m e n t a l  h e a l t h  

l a n d .  A s  t h i s  m a y  b e  i m p o r t a n t  t o  y o u r  c o n s i d e r a t i o n ,  I 

w a n t e d  t o  s h a r e  m y  t h o u g h t s  o n  h o w  t h i s  c a n  b e  a d d r e s s e d .

W e r e  t h e  p a r t i e s  a n d  i n t e r v e n o r s  t o  a g r e e  i n  

p r i n c i p l e  o n  t h e  a l t e r n a t i v e  p r o p o s a l ,  I w o u l d  s u g g e s t  a n

i m m e d i a t e  r e q u e s t  f o r  a p r e - a p p r o v a l  c o n f e r e n c e  w i t h  J u d g e

G r e e n e .  A s  y o u  k n o w ,  t he p r e f e r r e d  m e t h o d  o f  s e t t l e m e n t  

a p p r o v a l  i n  c o m p l e x  c l a s s  a c t i o n s  is t h e  p r e s e n t a t i o n  o f  a n  

o u t l i n e  o f  t h e  s e t t l e m e n t  t o  t h e  c o u r t  p r i o r  t o

f o r m a l i z a t i o n  o f  t h e  s e t t l e m e n t  a n d  d i s t r i b u t i o n  o f  n o t i c e  

t o  t h e  c l a s s .  W h i l e  a w a i t i n g  t h e  d a t e  f o r  a p r e - a p p r o v a l  

c o n f e r e n c e ,  t h e  p a r t i e s  c a n  m o v e  f o r w a r d  o n  a g r e e m e n t s

r e g a r d i n g  t h e  t i m i n g ,  form, a n d  c o n t e n t  o f  n o t i c e ,  a n d  t h e  

d r a f t i n g  o f  a s e t t l e m e n t  a g r e e m e n t .  I w o u l d  a n t i c i p a t e  a 

f a v o r a b l e  r e s p o n s e  b y  the c o u r t  a t  a p r e - a p p r o v a l  c o n f e r e n c e  

a s  t h e  p r o p o s e d  a l t e r n a t i v e  s e t t l e m e n t  w o u l d  a d d r e s s  t h e  

l e g a l  c h a l l e n g e  o f  the p u b l i c  i n t e r e s t  i n t e r v e n o r s  a n d  

r e s o l v e  t h e  c o n c e r n s  of o b j e c t i n g  m e m b e r s  o f  t h e  p l a i n t i f f  

c l a s s .



A t t o r n e y  G e n e r a l

A pr i l  2, 1992

P a g e  2

T h e  p a r t i e s  w o u l d  th e n  b e  j u s t i f i e d  in r e q u e s t i n g  

a n  i m m e d i a t e  r e l e a s e  o f  the i n j u n c t i o n  a n d  l i s  p e n d e n s .  A s  

m u c h  o f  t h e  p r o p o s e d  a l t e r n a t i v e  s e t t l e m e n t  h a s  a l r e a d y  b e e n  

a c t e d  i n t o  l a w  (Ch. 210 and Ch. 6 6 ) ,  t h e r e  w o u l d  b e  a 

s u f f i c i e n t  b a s i s  f o r  t he c o u r t  to f i n d  t h e  i n t e r e s t s  o f  t h e  

c l a s s  a r e  p r o t e c t e d  p e n d i n g  n o t i c e  a n d  f o r m a l  a p p r o v a l .  

S i m i l a r l y ,  as t h e  a l t e r n a t i v e  s e t t l e m e n t  d o e s  n o t  i n v o l v e  a 

c o m p l e x  l a n d  s e l e c t i o n  p r o c e s s ,  t h e  n e e d  f o r  a n  i n j u n c t i o n  

t o  p r o t e c t  t h e  i n t e r e s t s  of t h e  p l a i n t i f f  c l a s s  in t r u s t  

l a n d  is m i n i m i s e d .

I r e a l i z e  t h a t  the a d m i n i s t r a t i o n  h a s  y e t  t o  

e n d o r s e  a n y  a l t e r n a t i v e  s e t t l e m e n t  p r o p o s a l  f o r  t h e  W e i s s  

c a s e .  N o n e t h e l e s s ,  I f e l t  t h a t  i t  w a s  i m p o r t a n t  t o  b e  

c a n d i d  w i t h  y o u  a b o u t  m y  s u p p o r t  f o r  a n  e a r l y  r e l e a s e  o £  t h e  

i n j u n c t i o n .  I h a v e  a l s o  d i s c u s s e d  t h i s  w i t h  o t h e r s ,  

i n c l u d i n g  c o u n s e l  f o r  t h e  i n t e r v e n i n g  p u b l i c  i n t e r e s t  

l i t i g a n t s ,  w h o  a g r e e  t h a t  r e s o l u t i o n  o f  t h e i r  c o n c e r n s  b y  a n  

a l t e r n a t i v e  s e t t l e m e n t  c o u l d  r e s u l t  in a l m o s t  i m m e d i a t e  

r e l e a s e  o f  t h e  i n j u n c t i o n .

S i n c e r e l y ,

R I C E y / y O L L A N D  A N D  G L E A S O N ,  ? . C .

_____

P h i l i p  R. V o l l a n d

P R V / s f

c c :  T h o m a s  K o e s t e r  

W e n d y  E e u e r  

B r i a n  B j o r k q u i s t  

P l a i n t i f f s '  C o u n s e l
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EX-OFF IC IO  M EM B ER S  
Senator Ted Stevens 
Senator Franx Mutnowskl 
Congressm an  Oon Young

April 4,1992
Governor Walter J. Hickel 
PO Box 110001 
Juneau, Alaska 99811-0001
Governor Hickel:
The Resource Development Council for Alaska, Inc., has ‘ 
been involved in the resolution of the Mental Health Trust Lands issue for 
some rime and applauded the Hickel administration's actions in 1991 to 
achieve a settlement of the issue. RDC's executive committee believes that 
those efforts, as codified in chapter 66, brought this divisive and constricting 
issue to a point that no other governor has been willing or able to achieve.
In reviewing the multitude of issues raised by chapter 66, and the recent 
proposed amendment by those involved in the case, RDC believes that minor 
changes are necessary. Simply put, 95% of the problem was solved through 
chapter 66, and the amendment being offered by mental health advocates and 
other industry groups will resolve the remaining 5% of this long-term lands 
dilemma.
Since it was your handiwork and that of your commissioners that brought this 
issue to resolution in 1991, RDC's executive committee urges the governor 
and his commissioners to introduce and support the amendment that would 
reconstitute approximately 500,000 acres of original trust land and provide a 
6% payment of unrestricted general fund revenues to mental health trust 
programs.
RDC appreciates your efforts, and the work of your commissioners and 
advisors to close the chapter on this important Alaska lands issue.
Sincerely,
RESOURCE DEVELOPMENT COUNCIL 
for Alaska, Inc.

John Rense 
President
cc:
Max Hodel 
Charlie Cole 
Harold Heinze 
Paul Fuhs



T v o n e k  N r t i u e  C o r p o r a t i o n

1689 C Street ,  Suite 219 
Rncharuge,  Alaska 99501 

( 90 7 ) 27 2 -0 70 ?

Senator J im  Duncan April 8 ,1992
R oom  119 
State Capitol
Juneau, Alaska 99801-1182

D ear  Senator;

P lease  accep t this letter o f  support for the passage of the M e n ta l  H e la th  
A m e n d m e n t  Bill "An Act amending provisions of ch. 66, SLA 1991 that relate to 
reconstitu tion  o f  the corpus o f  the mental health trust, the m anagem ent o f trust 
assets, and  to the m anner o f enforcement lof the obligation to compensate the trust; 
and providing for an effective date."

W e encourage  the Senate, House and Governor to take all appropriate actions 
necessary  to reinstate a viable solution to this empasse and to allow the state to 
return to the business of making Alaska strong.

Sincerely,

T om  Harris 
CEO ,TN C



C h a r l e s  E. C o l e ,  E s q .

P . O .  B o x  K, S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 3 0 0  

( 9 0 7 )  4 6 5 - 3 6 0 0

A t t o r n e y  G e n e r a l  o f  t h e  

S t a t e  o f  A l a s k a ,  D e f e n d a n t

J a m e s  B. G o t t s t e i n ,  Esq .  

4 0 6  G  S t r e e t ,  S u i t e  206 

A n c h o r a g e ,  A l a s k a  9 9 5 0 1  

( 9 0 7  2 7 4 - 7 6 8 6

A t t o r n e y  f o r  P l a i n t i f f s ,  

t h e  A l a s k a  M e n t a l  H e a l t h  

A s s o c i a t i o n ,  e t  al.

D a v i d  T. W a l k e r ,  Esq.

4 17 H a r r i s  S t r e e t  

J u n e a u ,  A l a s k a  9 9 8 0 1  

( 9 0 7 )  5 8 6  3 5 3 7

L e a d  C o u n s e l  f o r  P l a i n t i f f s

J e f f r e y  L. J e s s e e ,  E s q .  

6 1 5  E. 8 2 n d  A v e n u e  

A n c h o r a g e ,  A l a s k a  9 9 5 1 8  

( 9 0 7 )  3 4 4 -  1 0 0 2

A t t o r n e y  f o r  P l a i n t i f f s  

A n i t a  B o s e l ,  e t  al.

I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

F O U R T H  J U D I C I A L  D I S T R I C T  A T  F A I R B A N K S

V E R N  T. W E I S S ,  f a t h e r  a n d  n e x t  

f r i e n d  o f  C A R L  W E I S S ,  a m i n o r  

c h i l d ,  a n d  E A R L  H I L L I K E R ,  o n  

b e h a l f  o f  t h e m s e l v e s  a n d  a l l  

o t h e r s  s i m i l a r l y  s i t u a t e d ;  t h e  

A L A S K A  M E N T A L  H E A L T H  A S S O C I A T I O N ,

M A R Y  C. N A N U W A K  a n d  J O H N  M A R T I N ,  

o n  b e h a l f  o f  t h e m s e l v e s  a n d  a l l  

o t h e r s  s i m i l a r l y  s i t u a t e d ;

A N I T A  B O S E L ,  F R A N C E S  D O U L I N ,

S H A R O N  G O O D W I N ,  A N D  G A B R I E L  

M A Y O C ;  a n d  H . L . ,  M . K .  a n d  A L A S K A  

A D D I C T I O N  R E H A B I L I T A T I O N  S E R V I C E S ,

P l a i n t i f f s ,

v s .

)
S T A T E  O F  A L A S K A ,  ) C a s e  N o .  4 F A - 8 2 - 2 2 0 8  C I V I L

D e f e n d a n t .

SETTLEMENT AGREEMENT



(b) I n  t h e  e v e n t  t h i s  s e t t l e m e n t  is t e r m i n a t e d  a s  p r o v i d e d  

i n  t h i s  S e c t i o n  o r  o t h e r w i s e ,  t h e  s e t t l e m e n t  e m b o d i e d  i n  C h a p t e r  

6 6  a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  s h a l l  b e  v o i d  a n d ,  e x c e p t  a s  

p r o v i d e d  i n  A r t i c l e  III, S e c t i o n  31, t h e  p a r t i e s  r e t u r n e d  t o  

t h e i r  r e s p e c t i v e  p o s i t i o n s  a s  i f  t h i s  s e t t l e m e n t  h a d  n e v e r  b e c o m e  

e f f e c t i v e ,  i n c l u d i n g  t h e  r i g h t  t o  r e - a s s e r t  c l a i m s  t o  O r i g i n a l  

T r u s t  L a n d s .

3 1 .  C a n c e l l a t i o n  o f  R e - N o t i c e  o f  L i s  P e n d e n s  a n d  M o d i f i c a t i o n  t o

R e m o v e  P r e l i m i n a r y  I n j u n c t i o n  W i t h  R e s p e c t  t o  C e r t a i n  T h i r d  P a r t y

T r a n s a c t i o n s . (a) Plaintiffs recorded re-notices of lis pendens

a f f e c t i n g  a l l  O r i g i n a l  T r u s t  L a n d s  i n  o r  a b o u t  S e p t e m b e r  1 9 9 0 ,

a n d  b y  o r d e r  o f  t h e  S u p e r i o r  C o u r t  d a t e d  J u l y  9, 1 9 9 0 ,  t h e  S t a t e

h a s  b e e n  e n j o i n e d

f r o m  i s s u i n g  a n y  p a t e n t ( s )  o r  o t h e r  d o c u m e n t s  

o r  t a k i n g  a n y  f u r t h e r  s t e p s  w h i c h  c o n v e y  o r  

t r a n s f e r  m e n t a l  h e a l t h  t r u s t  l a n d s  o r  a n y  

i n t e r e s t ( s )  t h e r e i n ,  i n c l u d i n g  w i t h o u t  l i m i t a ­

t i o n ,  a n y  p e r m i t s  t o  u s e  o r  o c c u p y  m e n t a l  

h e a l t h  t r u s t . l a n d s ,  o r  e x t r a c t  r e s o u r c e s  f r o m  

a n y  m e n t a l  h e a l t h  t r u s t  l a n d s ,  p e n d i n g  f i n a l  

r e s o l u t i o n  o f  t h i s  l i t i g a t i o n  o r  e a r l i e r  o r d e r  

o f  t h i s  c o u r t .

U p o n  f i n a l  a p p r o v a l  o f  t h i s  S e t t l e m e n t  A g r e e m e n t  a n d  C h a p t e r  66 

t a k i n g  e f f e c t ,  a l l  s u c h  t h i r d  p a r t y  r i g h t s  a r e  v a l i d a t e d  a n d  t h e  

n e e d  t o  l i t i g a t e  i s s u e s  r e l a t i n g  t o  t i t l e  i s  e l i m i n a t e d .  T h e  

l e n g t h  o f  t i m e ,  h o w e v e r ,  t o  o b t a i n  a p p r o v a l  m a y  c a u s e  s u b s t a n t i a l  

h a r d s h i p  t o  c e r t a i n  t h i r d  p a r t i e s  w h o  h a v e  r e c e i v e d  p a t e n t s  o r  

w h o  h a v e  e n t e r e d  i n t o  c o n t r a c t s  t o  r e c e i v e  t i t l e  t o  O r i g i n a l  

T r u s t  L a n d s  f r o m  t h e  S t a t e  o r  m u n i c i p a l i t i e s .  T h e r e f o r e ,  u p o n  

p r e s e n t a t i o n  of t h i s  S e t t l e m e n t  A g r e e m e n t  t o  t h e  c o u r t  f o r  a p ­

p r o v a l ,  t h e  S t a t e  a n d  t h e  P l a i n t i f f s  e x e c u t i n g  t h i s  S e t t l e m e n t
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A g r e e m e n t  t h r o u g h  c o u n s e l  s h a l l  i m m e d i a t e l y  m o v e  f o r  c a n c e l l a t i o n  

o f  t h e  r e - n o t i c e  o f  l i s  p e n d e n s  a n d  m o d i f i c a t i o n  t o  r e m o v e  t h e  

p r e l i m i n a r y  i n j u n c t i o n  w i t h  r e s p e c t  t o  O r i g i n a l  T r u s t  L a n d s  i n  

w h i c h  t h e  S t a t e  o r  a n y  m u n i c i p a l i t y  c o n v e y e d  o r  a g r e e d  t o  c o n v e y  

t i t l e  t o  a  t h i r d  p a r t y  i n  t h e  f o r m  a t t a c h e d  h e r e t o  a s  E x h i b i t  H. 

F o r  p u r p o s e s  o f  t h i s  S e c t i o n ,  a  c o n v e y a n c e  o r  a g r e e m e n t  t o  c o n v e y  

b y  t h e  S t a t e  t o  a  m u n i c i p a l i t y  i s  n o t  o n e  t o  a  t h i r d  p a r t y .

(b) I n  o r d e r  t o  p r o t e c t  t h e  T r u s t ' s  i n t e r e s t s  i n  t h e  O r i g i ­

n a l  T r u s t  L a n d s  d e s c r i b e d  i n  S u b s e c t i o n  (a), t h e  p a r t i e s  a g r e e  

t h a t  i f  t h e  s e t t l e m e n t  o f  t h i s  a c t i o n  c o n t e m p l a t e d  b y  C h a p t e r  66 

a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  i s  n o t  f i n a l l y  a p p r o v e d  b y  t h e  

c o u r t ,  t h e  P l a i n t i f f s  m a y  r e a s s e r t  c l a i m s  t o  s u c h  l a n d s .  T h e  

p a r t i e s  f u r t h e r  a g r e e  t h a t  i f  t h e  s e t t l e m e n t  o f  t h i s  a c t i o n  

c o n t e m p l a t e d  b y  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  i s  n o t  

f i n a l l y  a p p r o v e d  b y  t h e  c o u r t ,  o r  i s  t e r m i n a t e d  f o r  a n y  r e a s o n ,  

t h e  S t a t e  s h a l l  c o m p e n s a t e  t h e  t r u s t  f o r  t h e  f a i r  m a r k e t  v a l u e  o f

a n y  v a l i d  i n t e r e s t  (s) o f  t h e  T r u s t  t h a t  w e r e  c u t - o f f  ..after t h e
    - ..
d a t e  t h e  r e - n o t i c e s  o f  l i s  p e n d e n s  w e r e  c a n c e l e d .  T h e  c o m p e n s a ­

t i o n  m a y  b e  m a d e  i n  l a n d  a s  c o m p a r a b l e  i n  c h a r a c t e r  a s  p r a c t i c a ­

b l e  t o  t h e  l a n d  f o r  w h i c h  t h e  T r u s t ' s  v a l i d  i n t e r e s t s  w e r e  c u t ­

o f f ,  a s  p r o v i d e d  i n  S e c t i o n  5 5  o f  C h a p t e r  66.

(c) I f  t h e  c o u r t  d e n i e s  t h e  m o t i o n  o r  i f  a n  o r d e r  a p p r o v i n g  

t h e  m o t i o n  f o r  c a n c e l l a t i o n  o f  t h e  r e - n o t i c e  o f  l i s  p e n d e n s  a n d  

f o r  m o d i f i c a t i o n  t o  r e m o v e  t h e  p r e l i m i n a r y  i n j u n c t i o n  s e t  f o r t h  

i n  s u b s e c t i o n  (a) i s  n o t  e n t e r e d  w i t h i n  4 m o n t h s  o f  t h e  d a t e  t h e  

m o t i o n  i s  s u b m i t t e d  t o  t h e  c o u r t  f o r  d e c i s i o n ,  t h e  p a r t i e s  s h a l l  

h a v e  6 0  d a y s  t o  a r r i v e  a t  a m u t u a l l y  a g r e e a b l e  w a y  t o  a d d r e s s  t h e
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H onorable Mary E. Greene 
Superior Court 
604 Barnette, Rm. 430 
Fairbanks, Alaska 99701

Dear Judge Greene:

My name is Leon Lynch and I am writing to you regarding the Mental H ealth Lands Settlement. 
My w ife and I own ADL 409805 which we fully  paid the State of Alaska fo r in March of 1990. 
Since tha t time we have been constantly frustrated  in our attem pts to get patent to the land. 
For the past two years I have tried my best to remain patient and work with the system to help 
a tta in  a solution to this complex issue. Although pacified  along the way by sympathy and 
promises from  both the State and representatives of the Trust, I find  that nothing has changed. 
My fam ily  is still unable to get a home construction loan and we must continue renting cheap 
housing, or housc-sit, in order to save enough money to build out of pocket- the only option we 
have.

I have been inform ed that both the Trust and the State have agreed that this deplorable 
situation  of unjustly punishing innocent citizens is intolerable and both have agreed to "free 
the hostages". A pparently the settlement will be sent for your review this month. The purpose 
of letter is to request that you deal with the issue of third parties who have fulfilled  their 
contracts quickly and fairly . 1 can appreciate the fact that the entire issue may take months 
if not years to completely resolve. Please separate the hostages out. There is no purpose in 
continuing  the suffering  people in my situation have undergone. No one will benefit from 
denying me the right to provide a home for my wife and baby.

If you are  tru ly  concerned with justice I feel confident that you’ll agree with my request.

Sincerely,



L A N D S  H Y P O T H E C A T E D

to the

M E N T A L  H E A L T H  T R U S T

M a y  1 9 9 1
(as refined)

Alaska Department of Natural Resources 

Anchorage, Alaska 

April 3 , 1992

N o t e :  T h e  l i s t  of l e g a l  d e s c r i p t i o n s  is o v e r  600 p a c e s  l o n g

a n d  is n o t  a t t a c h e d  h e r e t o .  C o p i e s  of t h e  l i s t  a r e  a v a i l a b l e  

u p o n  r e q u e s t  f r o m  a l l  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  R e g i o n a l  

O f f i c e s .  A  p i c t o r a l  a t l a s  of t h e  H y p o t h e c a t e d  L a n d s  w i l l  a l s o  

b e  a v a i l a b l e *  i n  t h e  n e a r  f u t u r e  f r o m  t h e  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s .

E X H I B I T  5 O F  M E N T A L  H E A L T H  T R U S T  L A N D S  S E T T L E M E N T  A G R E E M E N T  

P a c e  1 o f  2



LANDS HYPOTHECATED to the MENTAL HEALTH TRUST

In d e x  n 
1 

2

3

4

5

6 

7

S

9

EXHI3'
Page ;

May 1991 
(as refined April 3, 1992)

Area Acres P age  No.

SU B D IV IS IO N  LO TS: Data list of 3/5/92) 45,695.82  1

LARGE TRACTS SUMMARY: 2 ,491,070.05  4 5  9

M A T-SU T IM B E R (SFG ): 494 ,22 8 .92 (n e t)  4 7 3
Note: A portion of the Mat-Su Timber 
Area overlays the SUAP Settlement Lands.

A R E A  PLAN SETTLEM ENT SUMMARY: 4 9 0
TANANA B A SIN - • 18,176.77(gross)
OTHER NORTHERN AREAS - 16 ,538.00(gross)
PRINCE of WALES - 772 .00(gross)
OTHER SOUTHEAST AREAS - 4 ,004 .00(gross)
COPPER BASIN - 38 ,439 .07(gross)
SUSITNA USE AREA PLAN - 84,1 H.OOfn e t)

(gross 472,267)

SUBTOTAL FOR AREA PLANS: 162,041.84
Gross and  Net Amounts re fe r  to A rea  Plans only.

M IN ER A L  AREAS SUMMARY: 997,701.95 5 0 3

Chandalar Block Large Tract overlays 
Chandalar Mineral Area

OTHER PARCEL SUMMARY: 8,654.43 5 0 9

ST A T E  LEA SES: (Data List of 3/5/92) 18.307.03 5 1 1

LAND INTEREST TOTAL: 4 , 2 1 7 , 7 0 0 . 0 4

COLLATERA L of LAST RESORT: 2,491.039.47 At t ac h .
Cook Inlet Area Oil and Gas Interests

GRAND TOTAL: 6 , 7 OS, 7 3 9 . 5 1

IT E OF MENTAL HEALTH TRUST LANDS SETTLEMENT AGREEMENT 
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F Y  9 2 / 9 3  M e n t a l  H e a l t h  T r u s t  

I n c o m e  A c c o u n t

Carry Forward Balance From FY 91 82.3
(Pgr oh 66 SLA 31, belenos to MH capital projects aooounc 
effective upon aartlomonc oQraannant)

Fiscal Year 1992
Revenues 132.0

8asod on Spring 1S32 AOOR Forsosir- MJd Cass of
10.38/bbl; 1.737 MM bbla/day

Expenditures 140.5
Operating;
FY 92 Operating Budget 122.4
Indirect Cost Recovery 2.0
K-1Z Education 7.2

Capital Budget 7.4
New Legislation 1.3
Supplemental 0.2
(Rafleots Governor's requests In H3 470)

FY 92 Revenues v. Expenditures -8.5
MHTIA Balance to Carry Forward 73.8

Fiscal Year 1993
Revenues 116.4

Beeed on Spring 1992 ADOR Poreoeit- Mid Cese cf
16.36/bbl; 1.710 MM bbls/day

Expenditures 145.2
Operating Budget 134.7
(Per Governor's proposed budget • HB 405)

Capital Budget 10.5
(Par Governor’s propossd budget • HB 4S1/S3 450)

FY 93 Revenues v. Expenditures 
MHTIA Balance at Year End

- 2 8 .8

4 5 . 0



G E N E R A L  C O M M E N T S

Summary:

The proposed legislation substantially reduces the costs for reconsdtuting the Mental Health 
Trust. However, ambiguity in the legislation as to whether it intends to convey Original Mental 
Health parcels to the Trust or simply contemplates the "designation" of these parcels has a great 
impact on the work required to complete Trust reconstitution and, therefore, the costs of this 
project. The conveyance of parcels to the Trust will require surveying and platting, while the 
“designation" of Original Trust parcels avoids these processes. However, past conversations 
with the Plaintiffs suggest they will want conveyance. Therefore, our fiscal note will represent 
the activity o f conveyance.

Comments on Legislation:

The comments that follow deal with that pan of the legislation concerning the reconstitution of 
the Mental Health Trust. This evaluation is not an attempt to compare the proposed legislation 
with the current 1991 legislation, nor does it deal with certain of the policy issues and 
constitutional issues that may be appropriately pan of the overall review of this legislation.

Section 38.05.800 Reconstitution of Mental Health Trust Corpus:

1. The wording o f “encumbered" under Subsection (1) is ambiguous, and can be interpreted 
either broadly or narrowly. Because of the ambiguity, the interpretation o f what 
"encumbered" actually means 'will have to be resolved through discussions in a revised 
Settlement Agreement. Similarly, under Subsectioo (2), the term "lease" is not well- 
defined and, again, is subject to a variety of interpretations. Presumably, long-term leases 
represent a type of encumbered type of parcel that precludes conveyance to the Trust 
Authority. Under Subsection (3) the reference is to a “interagency land management
 It is presumed that the legislation is referring to land owned by the State that is
utilized by state agencies. In fact, such land may be utilized under management rights, 
ILM A’s, IL M T ’s, applicaaons for iLM A’s and ILM T’s, and other forms o f preference 
rights. The wording, if this is what is intended, should be o f a different, broader form to 
encompass the couccpt of the conveyance of non-essential state land to the Trust Authority.

2. This section refers to the "reconstitution” of the Mental Health Trust to the Trust Authority. 
It is not clear whether parcels of Original Trust Land are to be conveyed to the Trust 
Authority or if simply the land is to be designated as Original Trust Land. Conveyance 
implies that the parcel will have to be transferred to the Trust Authority through a patent or 
quit claim deed with the patent or quit claim deed specifying subject to’s and exclusions.
In the alternative, “reconstitution” implies that conveyance of property will be unnecessary. 
The DNR will simply “designate” Original Trust Land and there will be no formal 
conveyance of

the land to the Trust Authority. The latter process does Dot involve conveyance and the 
associated processes of survey and platting. It is important to clarify whether or not land is 
to be conveyed to the Trust Authority or is simply to be reconstituted to the Trust 
Authority.

3. In the 1991 legislation, the requirements for adherence to state plans and other regulations, 
under AS 38.05, were voided once die property was conveyed from DNR to the Trust 
Authority. This legislation does not void AS 38.05 requirements. For this reason, the 
Original Trust Laud conveyed or designated to the Trust Authority will be 3ubjcct to the 
full variety o f regulations under AS 38.05. We are unclear whether or not AS 38.05 is 
intended to apply to these transferred properties.



4. The collateral provided under Section 4 of the legislation is considerably reduced in the 
amount from that now specified in the Hypothecated Lands List. We estimate that abouc 
375,000 acrc3 ore included within the arson that are deciguated by the proposed legislation. 
Thus the am ount of collateral provided to ensure the annual payment of 6%  of the general 
fund revenue during a given fiscal year is substantially smaller than what had previously 
been pledged as collateral under the 1991 legislation.

This land functions as collateral. For that reason, we presume that there can be no 
departmental action that involves a substantial devaluation of areas designated as collateral 
under Section 5. In most cases, this will not be a problem since these areas are not intended 
to be used for development purposes. Nonetheless, state forests are included as an clement 
of this collateral and, given the aforementioned concern, it can be assumed that such areas 
would not be. used for timber harve.sr in fnmre. years. Relatedly. the Wishbone Hill coal 
complex is within an LDA as are much of the Chickaloon coal resource sites. This 
legislation could also prevent development of the subsurface resource there.

There is also concern that there may be an inability to perform certain functions and 
activities within the areas designated as collateral, since it can be interpreted that these 
actions will diminish the overall value of the collateral. For this reason, consideration 
should be given in the legislation to allow activities that would typically appropriate and 
necessary.

S e c tio n  3 3 .1 4 .0 3 1  T r u s t  F u n d  E s ta b lish e d :

Fiscal Evaluation:

Ambiguity in parts o f the legislation make it difficult to thoroughly determine program impacts:

* "Encumbered" in Subsection (1) is not carefully defined, and can be interpreted 
broadly or narrowly.

* "A lease" in Subsection (2) is also not carefully defined; similarly, “ILM “ is not
defined precisely to indicate whether this also applies to other state land managed and 
owned by the state.

* Finally, and most importantly, it is not clear if the land is to be “conveyed” or simply 
“ re-designated”. Depending on which action is intended in the legislation, there will be 
significant differences in programmatic impacts.

Given this uncertainty, we cannot precisely identify the necessary analytic process, but it is clear 
that the following components of the current legislation (1991) will be unnecessary: 
comparability, appraisal and land exchange analyses.

If it is assumed that some form of parcel conveyance will be necessary, there will be a need for 
tide review and survey/platting. If we assume, however, that only “designation” o f original trust 
parcels is required, then survey/platting would be unnecessary and chc level o f title review can be 
somewhat reduced.



P A R C E L  C O N V E Y A N C E  R E Q U IR E D

The following is a'bricf description of the personnel and work activities associated with SB 496, 
assuming that parcel conveyance from the Department to the Trust Authority will be required.

DIVISION OF LAND

Mental Health Pro ie« .Team
Personnel: One NRM II (Project Manager), two NRO U, ooe NRO I, one CT m  and two

college interns.

Tasks: The tasks required in the proposed legislation include the revision of the
Settlement Agreement and Department Order, and interim management of 
Original Trust Land. The title analysis process involves the identification of non* 
conveyable (500,000 acres) and conveyable (500,000 acres) Original Trust Land, 
and the actual conveyance and parcels by quit claim deed to the Trust. The 
identification of easements and rights-of-way will also be required. In addition, it 
will be necessary to perform and administer hazardous waste evaluations prior to 
actual parcel conveyance, and it will be necessary to continue to adjudicate the 
validity o f native allocmenr claims; provide guidance to the survey, mapping and 
platting processes; resolve competing Trust and ANSCA claims; and conduct 
Smallest Practicable Determinations on original trust lands utilized by state
agencies. Certain of these evaluations would be performed with the regional
offices.

Contractual: Costs are included for environmental site inventory and/or assessments o f
hazardous waste substances sites that may exist on conveyable original crust 
property and the costs of survey and platting for conveyable parcels.

Land And Resources
Personnel: One Cadastral Surveyor IE

Tasks: Tasks include the creation of survey and planing standards for parcel conveyance,
development of RFP’s and contract/project administration o f  survey and platting 
activities carried out by contractors to DNR. Survey will continue for several 
years until completed.

Regional Offices

Personnel: Three NRO II, two DPC II (pan-time).

Tasks: Tasks include the updating of tide related information to the Land Administration
System, undertaking research on tide related questions, participating in smallest 
practicable cract determinations, and identifying specific easements and rights-of- 
way. The regional offices will also act as liaison to the borough and 
municipalities in possible land exchanges involving original trust land, and will 
write all decisions of regulations of preliminary selected original trust lands. It is 
anticipated that the regions’ tasks will be reduced to 9 months in FY94.



r v ' j

P A R C E L  C O N V E Y A N C E  P R E Q U IR E D

D IV IS IO N  O F  L A N D

7100 Personal Services
Mental Health ProigcMcam_(MHET

(1) NRM 13 - Project Manager
(2) NRO II (60 .6 + 5 5 .1 )
(1 )N R O I
(DCrni
(2) College Interns

Land & Resource M anagement 
(1) Cadastral Surveyor IH

Regional Offices
Northern Regional Office
(1) NRO 11
DPC II (6 months)

South Central Regional Office
(1 )N R 0 D
DPC El (6 months)

Southeast Regional Office 
( l ) N R O n

7200 Travel 
MHPT
Lind &. Resources 
Regional Offices 

NRO 
SCRO 
SERO

7300 Contractual 
MHPT

Hazardous Substance Inventory 
Area Analysis 
Site Analysis 

Land & Resources 
Cadascral Survey 

Regional Offices

S u b t o t a l

Subtotal

SUBTOTAL

Subtotal

E f f i

76.1 
115.7
48.7
35.2 
27.5

303.2

104.0

57.0
18.5

57.0
18.5

57.0
208.0

615.2

3.0

4.0
4.0 
fLQ

15.0

6.0

150.0

350.0

Subtotal 506.0

77.6 
118.0
49.6 
36.2 
T L i

308.9

E Y 2 4

104.0

9 mo 40.0 
19.0

9 mo 40.0 
19.0

9 mo 4Q.Q
158.0

570.9

3.0

3.2
3.2
3.2 

12.6

6.0

200.0 
200.0

350.0

756.0

B P /m l  1 1/1



7400 Commodities 
MHPT
Land & Resources 
Regional Offices 

NRO 
SCRO 
SERO

6.0 6.0

3.0 3.0

3.0 2.3

3.0 2.4

I Q 13
Subtotal 18.0 16.0

T O T A L 1,154.2 1.355.5

B P / m l l  1/1



TABLE 1

Project Tasks Associated With Legislation

Department Order

Comparability Analysis

Smallest Practicable Tract 
(State Land)

Appraisal

Title Review

Non-Conveyable Parcel Identification 

Conveyable Parcel Idendfication 

Elective Parcel Identification1 

Easement/ROW Identification 

Conveyance (MRTL parcels)/

Clear List

Land Exchange Analysis

Hazardous Materials

Municipal Entitlement Exchange

Survey

Adjudicate Validity o f  Native Allotment Claims 

Tyonek "Resolution"

1 Parce ls ilia : may b e  conveyed to  d ie  T ru s t  A u th o r ity

Settlement Agreement

Chapter 66 SB
(19 9 1) Parcel Conveyance (1992)

x x

X X

X

X X

X

X X

x X

X X

X X

X X

X

X X

x X

x X

X X

x  X

B P /1 0 7 0 1 /1



TABLE 1

Page 2

Original Trust Land (OTL) 
Hypothecated Land (HL) 
Proposed. Substitute Loud (PSL)

Mapping (including Status Plats)

I n t e r i m  M a n a g e m e n t  S t a t e  L a n d

HL
OTL
P S L
Collateral

Information System

MH Subsystem 
Comparability/V alue 
Land Exchange 
Collateral

x
x
X

X
X
X

X

B P / 1 0 7 0 1 / 2



t a b l e /

Mental Health 
Project Team

Regional O ffices 

NRO 

SCRO 

SEO

Curtent Project: 1991 Legislation

Operating Budget 
93 94

CEP Budget 
93 94

5 7 7 .7  3 7 7 .7

9 1 .0

9 1 .0

9 1 .0

10 5 .1

D IVISIO N  OF LA N D

1 0 0 .0  

675.0 

0

45.5

45.5

45.5

850.7 S50.7

1 .1 3 0 .0  

25.0

7 5 0  0

4.505.0

50.0

300.0

450.0

300.0

1 .5 7 0 .0

75 .0  

1 7 5 0  0

4 .5 0 5 .0

D IV ISIO N  OF M INING 

5 2 .5  2 0 . 0  2 0 .0  

15 .0  15 .0

230.Q ------

2 1L r r \

,  D IV ISIO N  OF M AN AG EM EN T

Y  n o - o  i k c , i
350ffi 10 .0 25.0

D IVISIO N  OF FO R E ST R Y

72 .6 3 6 .3

TO TALS

T O T A L

&
1 ,3 9 8 .4  1 .2 3 8 .8

a
2 , 4 6 6 . 9

2 ,4 5 5 .0  4 ,3 6 5 .0

7 , 0 2 0 . 0

D a n R epos ito ry 

Comparab le Charac te ris tics 

Hazardous W aste (General) 

Hazardous W aste (Specific ) 

App ra isa l 

Surface

Forestry

Survey

T e c h . R e v i e w  C o m m ia e c  

O t h e r  C o n s u l t a n t s  

M i n e r a l  E v a l u a t i o n s )

Recorder’s O ff ic e

BP/10701/4



I N F O R M A T I O N  R E S O U R C E  M A N A G E M E N T  (IRM) C O M P O N E N T  
L A N D  R E C O R D S  I N F O R M A T I O N  S E C T I O N  

«. S u b m ittal fo r
F I S C A L  N O T E  F O R  S B  N O .  4 6 9

SB No. 469: S p o n s o r e d  Bv: Senate F i n a n c e  Introduced: 4/13/92

An act a m e n d i n g  p r o v i s i o n  of ch. 66, SLA 1991, that r e l ated to 
r e c o n s t i t u t i o n  of the co rpus of the m e n t a l  health trust, the 
m a n a g e m e n t  of trust assets, a n d  to the m a n n e r  of e nforcem ent of the 
o b l i g a t i o n  to c o m p e n s a t e  the trust; a n d  p r o v i d i n g  for a n  e f f e ctive 
d a t e .

(See D i v i s i o n  of Land's fiscal n o t e  a n d  bill anal y s i s  for a 
complete p r o j e c t  de scription.)

Assump t i o n s

The p r o p o s e d  l e g i s l a t i o n  spe cifies the Depart m e n t  of N a t u r a l  
Re s ou rce shall m a n a g e  the land that c o n s t i t u t e s  the c o r p u s  of the 
m e nta l h e a l t h  trust under the d i r e c t i o n  of the Mental H e a l t h  Trust 
Authority. T h e  p r o p o s e d  l e g i s l a t i o n  does not d e f i n e
"reconstitution"  of the m e n t a l  h e a l t h  trust corpus.

This fiscal n o t e  assum es that the d e p a r t m e n t  must e s t a b l i s h  a n d  
m a i n t a i n  the p u b l i c  lands records in s u c h  a m a n n e r  that p r o vides 
for the future m a n a g e m e n t  of the m e n t a l  h e a l t h  trust corpus. It 
also a s s u m e s  that, at a minimum, m a n a g e m e n t  of the land by the 
Mental  H e a l t h  T r u s t  A u t h o r i t y  has to be a n n o t a t e d  to the p u b l i c  
land record.

This fiscal n o t e  assumes the l i f e - o f - t h e - p r o j e c t  is t h r o u g h  J u n e  
1994. If the lands that c o n s t i t u t e  the c o r p u s  of the m e n t a l  h e a l t h  
trust a r e  r e q u i r e d  to be s u r v e y e d  a n d  c o n v e y e d  to the M e n t a l  H e a l t h  
Trust Authorit y, the p o s i t i o n s  s p e c i f i e d  in this fiscal note w i l l  
have to be e x t e n d e d  t h r o u g h  the l i f e - o f - t h e - p r o j e c t .

Program S u m m a r y

sThis fiscal rlote is for the c o n t i n u a t i o n  of the M e n t a l  H e a l t h  
^ P r o j e c t ,  w h i c h  r e c e i v e d  first y e a r  f u n d ing u n d e r ch. 66, S LA 1991^ / 

irour p o s i t i o n s  w e r e  e s t a o i i s n e a  u n d e r  last y e a r ' s  legislation; and, 
these p o s i t i o n s  w i l l  be u t i l i z e d  to the c o m p l e t i o n  of the project. 
One i n c r e m e n t a l  p o s i t i o n  a n d  a s t u d e n t  i n t e r n  are b e i n g  r e q u e s t e d  
to f a c i l i t a t e  t a b u l a r  i ndex a n d  g r a p h i c  r e c o r d  n o t a t i o n  that is 
re q u i r e d  by J u n e  1994; a nd to p r o v i d e  g e o g r a p h i c  inde x mapping.

F is c a l  Note fo r  SB Ho. 469 -  1 - A p r i l  20, 1 9 9 2



T h e  I n f o r m a t i o n  R e s o u r c e  Ma nage m e n t  (IRM) C o m p onen t will provide 
design, p r o g r a m m i n g ,  and analysi s n e c e s s a r y  to extract a n d  report 
o n  i n f o r m a t i o n  c o n t a i n e d  in the state's L a n d  A d m i n i s t r a t i o n  S y s t e m  
(LAS) d a t a b a s e  of state land activity and revenues. This includes 
the d e v e l o p m e n t  of a title subsystem  to track the Mental H e alth 
trust co rpus a n d  i n c o r p o r a t e  that i n f o r m a t i o n  into p ub lic land 
records. T h e  IRM C o m p o n e n t  is also r e s p o n s i b l e  for noting the 
d i s p o s i t i o n  of all lands i n v o l v e d  to the g r a p h i c  record, and will 
a n n o t a t e  the t a b u l a r  r eco rd on the LAS for those L e g i s l a t i v e l y  
D e s i g n a t e d  A r e a s  p l e d g e d  as security to the M ental H e a l t h  Trust 
Authorit y. L R I S  will p r o v i d e  geographic index m a p p i n g  at various 
scales a n d  c omplexity, as r e q uire d by the project.

T h e  p r o j e c t  w i l l  r e quir e s i x  positions for two years:

1) A n a l y s t / P r o g r a m m e r  I V  to p r o v i d e  c o m p u t e r  a p p l i c a t i o n s  
support, a n d  d e v e l o p m e n t  of the title subsystem;

2) N a t u r a l  R e s o u r c e  O f f i c e r  II to m o d i f y  the LAS structure s to 
a c c o m m o d a t e  tabular recor d a t i o n  of m e n t a l  h e a l t h  lands, a n d  
e x t r a c t i o n  of LAS d a t a  for g e o g r a p h i c  index mapping;

3) N a t u r a l  R e s o u r c e  O f f i c e r  I to r e v i e w  no t a t i o n  of the graphic 
record, a n d  p r o v i d e  q u a l i t y  a s s u r a n c e  for g e o g r a p h i c  index 
m a p ping;

4) N a t u r a l  R e s o u r c e  T e c h n i c i a n  II to p r e p a r e  relevant data a n d  
p r o d u c e  final n o t a t i o n  of trust lands to the g r a p h i c  record; 
and, g a t h e r  d o c u m e n t a t i o n  and p r e p a r e  relevant data for 
g e o g r a p h i c  i ndex mapping;

5) D a t a  P r o c e s s i n g  C l e r k  I to p r o c e s s  d o c u m ents to support 
r e c o r d  notation, i n d e x  mapping, a n d’ LAS data entry; and,

6) S t u d e n t  I n t e r n  to p r o d u c e  g e o g r a p h i c  i ndex napping.

C o m p u t a t i o n s

Persona l s e r v i c e s  are b a s e d  on a n t i c i p a t e d  FY93 e m p l o y e r  costs.

S p a c e  rent al is c a l c u l a t e d  using the f o l l o w i n g  formula:
125 sq. ft. * $3.00 * 12 months * 5 p o s i t i o n s  = $22,500 per year.

Indirect c h a r g e  is N O T  INCLUDED. I n d irect c harge will n e e d  to be 
a d d e d  at the d e p a r t m e n t  level.

Fiscal Note for S3 No. 46? April 20, 1992



P r o j e c t  C o s t s

F Y 9 3  F Y 9 4  T o t a l

Personal Se rvices
A n a l y s t / P r o g r a m m e r  IV 
Natural R e s o u r c e  O f f i c e r  II 
N a t ural R e s o u r c e  O f f i c e r  I 
Natural  R e s o u r c e  Tech. II 
Data P r o c e s s i n g  C l e r k  I 
Student Intern

72.0
60.0
50.0
46.0
36.0
20.0

72 .0 
60 .0
50.0
46.0
36.0
20.0

144.0 
120 .0 
100 .0 
92 .0 
72 .0 
40 .0

Subtotal Pers onal S e r v i c e s 284.0 284.0 568 .0

Subtota l T ravel 0 0 £

C o n t r a c t u a l  Serv ices
C o m p u t i n g  R e s o u r c e s  i n c l u d i n g  

D O A  Data  P r o c e s s i n g  C h a r g e b a c k  
Sp a c e  Rental

20.0 
22 .5

10 .0 
22 .5

30.0 
45 .0

Su b to tal C o n t r a c t u a l  S e r v i c e s 42.5 32.5 75 .0

Supplies
plotter, M i c r o g r a p h i c ,  
a n d  O f f i c e  S u p p l i e s 12 .0 12.0 24.0

Su b t o t a l  SuDp l i e s 12 .0 12 .0 24.0

E q u i pment
O f f i c e  F u r n i t u r e 1.0 1.0

S u b t o t a l  E ouip m e n t 1.0 1.0

P R O J E C T  T O T A L 339 .5 328.5 668.0

E c o n o m i c  Impact

Su c c e s s f u l  d e l i v e r y  o n  the M e n t a l  H e a l t h  Project w i l l  s a t i s f y  the 
M e n t a l  H e a l t h  l i t i g a t i o n  a n d  e s t a b l i s h  a land a n d  c a p ital b a s e d  
trust to be m a n a g e d  u n d e r  the d i r e c t i o n  of the M e n t a l  H e a l t h  Trust 
Authority.

For further information, see D i v i s i o n  of Land's fiscal note and 

bill analysis.
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Impact to Local Gove rnment

See D i v i s i o n  of Land's fiscal note a n d  b i l l  analysis

BRU: M a n a g e m e n t  a n d  A d m i n i s t r a t i o n
Component: I n f o r m a t i o n  R e s o u r c e  M a n a g e m e n t  (427)

Project C o n t a c t :  Dianne M. Lyles, C h i e f
Land Records I n f o r m a t i o n  Sectio n 
Office of the C o m m i s s i o n e r

Fiscal Note for SB No. 459 April 20, 1992



Project Coats

Revised Figures for Fiscal Note to 0D 469 4/22/92
Mental Health Trust Amendments 

Land Records Information Section

FY93 FY94 FY95 FY96 FY97 FY98 Total

Personal Services
Analyst/Programmer IV 72. 0 72.0 0 0 0 0 144.0

Natural Resource Officer II 60.0 60.0 0 0 0 0 120.0

Natural Resource Officer I 50. 0 50.0 50.0 50.0 50.0 50.0 300.0

Natural Resource Tech. II 46.0 46.0 46.0 46.0 46.0 46.0 276.0
Data Processing Clerk I 36.0 36.0 0 0 0 0 72.0

Student Intern 20.0 20.0 0 0 0 0 40.0

Subtotal Personal Services 284.0 284. 0 96.0 96.0 96.0 96.0

Subtotal Travel 0 0 0 0 0 0 0

Contractual Services
Computing Resources including 

DOA. Data Processing Chargeback 20.0 10.0 10.0 10.0 10.0 10.0 70.0

Space Rental 22.5 22.5 9.0 9.0 9.0 9.0 81.0

Subtotal Contractual Services 42.5 32.5 19.0 19.0 19.0

o
tr-i 151.0

Supplies
Plotter, Micrographic, 
and Office Supplies 12 .0 12.0 4.0 4.0 4.0 4.0 40.0

Subtotal Sunolies 12. 0‘ * 12.0 4.0 4.0 4.0 4.0 40.0

M

Equipment
Office Furniture

Subtotal Equipment

1 . 0

1 . 0

1 . 0

L lO

Post-It"* brand (ax transmillal memo 7671 tfolp*oe»» f

Tbrtr/ f t 1lc.d
C° FifS >ck tiL c* DAJft- IMS
Dipt.

f**'

339.5 328.5 119.0 119.0 119 50 119.. Q 1.144 .0

■ B M REBB



PRINCIPLES O F  ALTERNATIVE S E T T L E M E N T

1. The following land will be returned to trust status: Land originally 

granted to the State under the Alaska Mental Health Enabling Act which (a) has not 

been conveyed or encumbered by the State or reserved by law from, public domain,

(b) is subject only to oil and gas leases, coal leases or other leases, timber contracts, 

mining claims, or material sales, (c) is not necessary to carry out the purposes of an 

interagency land management agreement, (d) is subject only to a land use or 

right-of-way permit issued by the Department, and (e) has not been approved or 

disapproved as a Municipal selection.

This description of land to be returned to the Trust is different than that 

provided in Sec. 54 o f Ch. 66 SLA 1990. It deletes the Haines State Forest and 

Tanana Valley forest from the list of land returned to the Trust and does not provide 

for the "replacement" o f land.

2. Principles of ownership, management and disposition of the land 

described in paragraph 1 will remain as embodied in Ch. 66 SLA 1991. This means 

that the land will be conveyed in fee, including subsurface rights, to the Alaska 

Mental Health Trust Authority. In the context of this settlement, the ACE intervenors 

agree that, except for the public notice requirements of AS 38.05.945(b) and (c), 

management and disposition of this land will be as private land and not be subject to 

the provisions of AS 38.04 and AS 38.05.



3. The State w ill make an annual payment equal to six percent (6% ) o f the 

unrestricted general revenue o f the State during each fiscal year as compensation for 

land which is not returned to trust status. This money w ill be allocated to the Mental 

Health Trust Income Account established by Sec. 11 o f Ch. 66 SLA 1991.

4. From the funds allocated to the Mental Health Trust Income Account, 

including proceeds earned from the management o f the land, amounts w ill be 

appropriated each year to meet the necessary expenses o f a comprehensive mental 

health program. The responsibilities o f the Trust Authority, the Governor, and 

Legislature in carrying out these obligations, the mechanisms for determining annual 

expenses, and participation by various advisory boards, and the principles governing 

use o f Trust funds w ill remain as defined in Ch. 66 SLA  1991.

5. To secure the State’ s obligation to make annual payments from the 

unrestricted general revenue o f the State each year, land that was granted to the State 

under the Alaska Mental Health Enabling Act and that is designated by law as a State 

Park, State Forest, State Game Refuge, State W ild life  Refuge, State Game Sanctuary, 

State Recreational Area, State Recreational River, State Wilderness Park, State 

M aritim e  Park, State Special Management Area, State Public Use Area, Critical 

Habitat Area, Bald Eagle Preserve, Bison Range, or Moose Range w ill be pledged as 

security to the Mental Health Trust.

PRINCIPLES OF ALTERNATIVE S E T T L E M E N T Page 2



6. Management of and title to the land described in paragraph 5 will remain 

with the State and income from the land shall be deposited in the General Fund and 

considered unrestricted general income of the State. In the event that the State forfeits 

on its obligation to deposit 6% of unrestricted general income in the Mental Health 

Trust Income Account, the Trust may elect to foreclose upon the land pledged as 

security. Any action for foreclosure shall be filed in the Supreme Court which shall 

retain jurisdiction of all issues related to foreclosure, including the transfer of title, the 

parcels to be foreclosed, and the laws applicable to management o f the foreclosed 

land.

7. The undersigned support S.B. 469 as introduced, incorporating these 

changes and repealing certain provisions of Ch. 66 SLA 1991.

/ / / / / /  

/ / / / / /

/ / / / / /

PRINCIPLES O F  A L T ERNATIVE S E T T L E M E N T Page 3



8. Upon the effective date of legislation incorporating this settlement, the 

ACE intervenors would dismiss their complaint in intervention and support immediate 

lifting of the injunction and lis pendens, and the objecting plaintiffs would withdraw 

their opposition to Ch. 66 SLA 1991.

k
We <tgree with these principles:

Eric JorafenseirEric Jorgfer 
Sierra Club Legal Defense Fund, Inc., 
for ACE Intervenors:

Alaska Center for the Environment 
Alaska Sportfishing Association 
Lynn Canal Conservation 
Northern Alaska Environmental Center 
Susitna Valley Association 
Sierra Club
Southeast Alaska Conservation Council 
Trout Unlimited

PRINCIPLES O F  ALTERNATIVE SE T T L E M E N T Page 4
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I N S I D E

Hickel seeks subsidy 
for Seward-bound 
coal

The Hickel adminis­
tration baa broached the 
idea of short-term rate 
adjustments for export 
ooal moving to Seward 
on the Alaska Railroad, 
Page 6

Tbe argument 
against the recent 
health care proposal 
In the Legislature

Ray SchaJow of tbe 
state medical asaocia- 
tion argues that CSSB83 
panders to public anger 
but doesn't deal with a 
multitude of realities, in 
a commentary on Page 6

A $100 million 
Native hospital Is In 
the works

Bids will go out late 
this summer on the 
Alaska Native Sendees 
Medical Center in 
Anchorage, in the lead 
story of our Real Estate/ 
Construction Focus,
Page 11

Koonco Pleffer Is 
awarded the initial 
ADA contract for 
Anchorage

The preliminary work 
on determining what the 
Municipality of Anchor* 
ags must do to comply 
with tbe ADA was 
awarded to Koonce Pfetter, Page 11

PenAlrbuys the 
mother of all gooses

P*nin*ala Airway*,
Inc. has added a $1 
million Turbo Goo re to 
its Best, giving the 
carrier increased ability 
to get anywhere in the 
Aleutians in on smsr* 
nncy.Pag* 19

AlasCan will get a 
trial run in Massa­
chusetts

Innovation and 
prrmtcncr may finally 
he paying off for a 
Fairbanks firm (hat 
makes composting 
toilets and grey water 
treatment systems as 
Gloucester. Mas*, sail 
us# two units in » pilot 
project Psgs 20

JIM DUNCAN
ALAS! A STATE SENATE
PO BOX V
JUNEAU AK 99811

M i n e r s  a n d  c o a l  o p e r a t o r s  o p p o s e  

H i c k e l  o n  m e n t a l  h e a l t h  l a n d  t r u s t
By Tim Brodrur 
Alaska Journal o f Commerce
JuNEAU -M ine rs and 

coal operators are now lob­
bying the Hickel administra­
tion to junk the complex and 
controversial mental health 
landslegislationpassedinthe 
closing days of the 1991 Leg­
islature. “This thing is a tar- 
baby,* one coal operator, 
whose project is impeded by 
mental health lands litiga­
tion, said privately.
An alternative proposal 

being circulated in J.meau 
would be easier to implement 
and would quickly clear title 
to millions of acres of state 
landsotherwiseheld in limbo, 
they argue.
The governor and state 

lawmakers are reportedly in­
terested in any approach that 
will solve the problem, but 
legislators are waiting to see 

Continued on Page 2 Railroad piues Ualbelll coal mine Proto ay Fran* Ftam

H e i n z e  a  n a t u r a l  f o r  n a t u r a l  g a s  d e a l s

By Bob Tkncz
For the Jou. -nal o f Commerce
A h osout a year from now, 

the Alaska Legislature will 
receive a contract proposal for 
thesaleofstate-owned North 
Slope natural gas, if Harold 
Heinzo has his way.
While still functioning as 

commissioner of the Depart­
ment of Natural Resources, 
Heinze was named, April 1, 
by Gov, Walter J. Hickel as 
his ngw special assistant for 
the marketing of natural re­
sources.
This is not an April Fool's 

joke. This ono is for real,"

Heinze felt compelled to tell 
reporters at the announce­
ment news conference.
His new duties will include 

the undefined “marketing," 
not necessarily meaningsale, 
heciarified,ofthel03million 
acres of Alaska land owned 
by the state and of the For. 
Knox gold mine n 'a r 
Fairbanks. But his prir.c di­
rective is to put top.iher a 
deal involving No’ .h Slope 
natural gas.
_*We belitvgl) dilate is iri a 
position to gr io the market­
place,* Hci'.ze declared.
Like other Hickel admins- 

trntior schemes, the new Haro ld  Heinz*

Fa. prtoto

campaign resulted from a 
quick meeting of minds.
Heinzeadmitted feelings of 

frustration in the 
commissioner's post as that 
multi-face tedjobdidnotallow 
him to focus on particular is­
sues. With the need to en­
hance state revenue in the 
face of falling oil income 
growing like a dark shadow 
over the government and 
economy, Heinze proposed his 
new job to the governor.
"We agreed on almost every 

point almost instantly,* 
Heinze soidoflheirdiscussion 
in early March.

Contlnu*d o n  P*g* 4

T e s o r o  e a r n i n g s  

d i s a p p o i n t  t o  d a t e

By Ray Tyson
For the Jaw nal o f Commercew,nk residual fuel oil 
mark .-tscoupled with the cost 
of Mounting environmental 
rgulntions are putting the 
Jite on Tesoro Alaska Petro­
leum Co.'s current year earn­
ings
“We're disappointed so far 

in 1992 Eaminganrenotnear 
what weriprcted,'‘ said Gene 
Burden, Tesoro's senior sice 
president for marketing
Tesoro's corporate earn­

ings, Burdenssid, plummeted 
from 922 million in 1990 to 
S3 9 million in 1991 But he 
•topped a hair ihort of pro-

dictingwhstherTesoro would 
foil into the red by the end of 
1992.
This is definitely not as 

good a year as Inst year," 
Burden acknowledged.
Tesoro's Alaska subsidiary 

owns a 69.000 barrelad3y 
refiners-nt Nikiski, a 10 inch 
pipeline between Kenai and 
Anchorage. 99 branded ser­
vice s'ations and n chain of 7- 
11 stores The refinery's full 
range of products generates 
73 percent of the sales for its 
Tesas based parent
In past months, Tesoro 

stockhasfallrninthewakcef 
thecnmp.nnM financial woes.

C on lif iu aa  o n  P fg *  J

O n e  m a n ' s  o p i n i o n

By Robert J. Could
A m few people know, I 

nm the principal owner of 
this publication and have 
been since August 1990. 
Over my past 16 years in 
Alaska, I have teen in­
volved as part or sole owner 
in n ninety of businesses, 
one of the most recent of 
which is this paper While 
historically my style has 
been to he low profile. I have 
decided now to take pen in 
hnndfortworeasons First, 
even with a very able stalT, 
the increasing sise. com- 
v  m  S' ich.illcnceoflhis 
s.,»>..« if'cssitaUs more 
day tod.iyatlenncncnmy

part. In other words, to 
paraphrase the late Sea 
Everett Dirksen, n few 
hundred thousand dollars 
here and a few hun-'red 
thou sand dollars there and 
soon you're talking about 
serious money Senous 
money requires senous 
attention. Second, nghtly 
or wTongly 1 consider my­
self the businessman's 
Eierymnn. I hase been 
involved with large busi­
nesses and small, inside 
and outside Alaska, and 
known good limes and bad 
While this background may 
not be very much dilTerent 
from that of some of you 

Corunuoj on Pag* 24
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A d m i n i s t r a t i o n ' s  l a n d  t r u s t  i s  l a w y e r s '  d r e a m

Continued from Peg* 1 
what position Gov. Walter J. Hickel 
will take. Meetings were held in the 
governor's office last week, but no 
decision was reached.
Lawmakers say they’re willing to 

look at the new approach, but they 
want to make sure it really will end 
the litigation and clear title to hun­
dreds of thousands of acres of stale 
lands on which development is now 
blocked. Butsomclegislntive analysts 
are more critical, arguing the alter­
native would cost more money in the 
long run.
The current approach is a land- 

based settlement involving less cash 
than mental health groups wouldhave 
liked. This involves reconstituting a 
mental health land trust with the 
original or replacement lands, then 
man agingdevolopmentofthoso lands 
to create income for state mental 
health services.
A key architect of that opproach is 

former Natural Resources Commis­
sioner Harold Heinze, who pushed 
the approach because it would get 
morestatelandsoulfordevelopmenL 
But the 1991 law sparked more liti­
gation from a coalition of environ­

mental, recreation and tourism groups 
concerned about land aspects of tho 
deal.
Also, the complesity of land ex­

changes involved ore now seen to tie 
upconsiderableacreogeofstate lands 
for several years.
This isulnwyor'sdrcom,"said Phil 

Volland, an attorney reprcsentingone 
mental health advocacy group that 
has backed the alternative proposal. 
“It will drag through the courts for 
years, tying up at least five million 
acres of land. The solution (being of­
fered) is nothing radical, won't cost 
tho state more money, and won't re­
sult in years of fruitless litigation.'
The alternative being offered is 

simpler:
• It would place unencumbered 

lands once in the original land trust 
into a reconstituted trust, as well as 
original trust lands under coal or 
timber leases. This would involve 
about 496,SOOacres. All original trust 
lands held by third parties would be 
released. Under current law, these 
lands must be compensated vnlue- 
for-value through land exchanges 
from a pool of other state lands, the 
feature that has sparked the most

controversy.
• Six percent of unrestricted state 

revenues would be allocated to tbe 
mental health trust for support of 
mental health programs, instead of 
the declining percentages over 12 
years set outin the 1991 law. This is 
in state law now, through legislation 
passed in 1990. That amount of 
funding will decline over the years as 
all state unrestricted revenues fall, 
but mental health groups feel they 
are better off under that approach 
than tho uncertainties of trying to 
generate revenue through land 
management.
One major mental health advocacy 

group, being represented by Volland, 
is now backing the alternative. Oth­
ers may come on board. They are 
more interested in e more secure 
funding source for mental health 
programsthonbeinginvolvedin land 
management problems.
If the mental health lands litiga­

tion can be resolved, legal roadblocks 
facing two major coal projects, the 
Wishbone Hill mine planned by 
Idemitsu Alaska, Inc. near Palmer 
and the Beluga mine being developed 
by Diamond Alaska Coal across Cook

InletfromAnchornge.willbe removed. 
Other problems also lace those 
projects, mainly economic, but low- 
suitsbrought over state mental health 
lands included in coal leases are on 
added obstacle.
Idemitsu has been given a state 

miningpermit for us project but says 
it wonts the mental health lands is­
sue resolved before it moves ahead 
with the project, which will employ 
200.
Anotherproject affected is the new 

Fort Knot gold mine near Fairbanks. 
Though not originally in the mental 
health land trust, state lands in the 
Fort Knox mining area r.re included 
in a lislof state lands up for exchange 
under the 1991 law. The uncertainty 
of who the future landowner will be is 
a concern to AMAX Gold, the devel­
oper at Fort Knox. That mine, in 
production, also will employ 200.
Ifsettlcmenteffortscontinue under 

the current law. they will involve re­
constituting a million-acre land trust 
dissolved by the Legislature in 1978. 
Chapter 66. enacted in state law loot 
year, would allow the land trust to be 
reconstituted over a period of yean 
through a series of complex land ex­
changes and negociabons.
A key feature is that the 1991 law 

requires exchanges on a value-for- 
value basis for lands taken from the 
original trust and transferred to third 
parties, either individuals or mu­
nicipalities. Because some lands in or 
near communibes, once in the origi­
nal trust are now valuable, compen- 
sabngfortneir loss will require larger 
amounts of acreage taken in more 
outlying areas.
Thus, thepoolofreplacemcnt lands 

needed for compensation is much 
larger, potentially three to five mil­
lion acres. As long as negotiations 
proceed, thosestatelandsorc in limbo 

Continued on PsgeS
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Continued from Pige 2 
and their future ownership in doubt 
Libgabon filed by environmental 

and recreation groups it a eerioua 
added problem. That lawsuit raises 
important issues under state and 
federal law, some of them stemming 
from defects in the 1991 law rushed
th rough theLegislature.thatwill taka
several years to resolve. That added 
to the bme it will take to negotiate 
land exchanges, meana a cloud on 
several million acres of state land for 
a decade or more.
Environmental and recreation 

groups who brought libgabon against 
the 1991 law helped draft the alter­
native. If it is adopted, "this proposal 
could enable ua to drop our legal chal­
lenges and expediteitsclearance with 
tha courta," said Cliff Eamea of the 
Alaska Center for the Environment 
who worked with tourism, sports 
fishing and hunting groups in draft­
ing the new proposals.
This is a solubon the environmen­

tal community feels will benefit all 
Alaskans, a true win-win situation."
Cribcj of the current approach ar­

gue it will discourage or preclude 
businessdcvelopment, because it will 
tie up millions of acres of land for an 
indeterminate number of years.

Management parameters on resource 
projects will be difficult to determine 
unbl land ownership— the new trust 
or the state— are known.
Twoolherproblemacited: tho freeze 

on some state lands couldextend evnr 
further, because some lands on the 
exchange list must be hold as collat­
eral unbl a schedule of 12 years of 
cash payments from the state to the 
trust is completed.
Those pajrmenta will not begin un­

til litignbon is cleared and the final 
settlement is agreed on. Secondly, a 
profit-motivated land trust, as a 
beneficiary, must maximize its rev­
enues. Royalties and lease payments 
may be increased on businesses or 
industries that arc marginal.
Unlike the atate, the trust is not in 

a position to recognize indirect rev­
enues, auch as taxes or the contribu­
tions to the local economy through 
erection of jobs.
A key problem that mobvates tour­

ism, recreation and environmental 
groups to oppose the current settle­
ment is that other values importnnt 
to the economy of a region, but not 
directly beneficial to the trust ben­
eficiaries, will not be considered or 
protected. An example is scenic or 
wildlife values.
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T h e  P r e s i d e n t ’ s  C o r n e r

D is c u s s e d  w ithin th is  i s s u e  of th e  n e w s le tte r  a r e  tw o  im p o rtan t d ec is io n  is s u e s  a g a in  c o n fro n tin g  
u s . W e h a v e  b e e n  p r e s e n te d  w ith a  re n e w e d  o p p o rtu n ity  to  a g a in  a d d re s s ,  a n d  hopefu lly  b rin g  a b o u t ,  
a  m o re  r e a s o n e d  a n d  r e a s o n a b le  so lu tio n  to  th e s e ;  th e  la n d s  tru s t litigation a n d  API 2000 .

L a n d s : A s y o u  will g a th e r  from  re a d in g  S e n a to r  Jim  D u n c a n 's  article, a n  a lte rn a tiv e  s e t t le m e n t
p ro p o s a l  is in th e  m a k in g ; h a s  b e e n  in th e  m ak ing . I've k e p t o u r  ow n AKAMI B o ard  m e m b e r s  a n d  
Affiliate P re s id e n ts  in fo rm e d  of th is  o v e r  th e  p a s t  w e e k s , a n d  I'm  s u re  all of y o u  h a v e  s e e n  th e  m o s t  
re c e n t n e w s  s to r ie s  in th e  A n c h o ra g e  p a p e rs .  Very sho rtly  y o u  will b e  h ea rin g  of th e  in tro d u c tio n  of 
p r o p o s e d  a m e n d m e n ts  to  C h a p te r  66 . T h e s e  a m e n d m e n ts  a d d r e s s  se v e ra l of th e  m o s t  s e r io u s  
c o n c e r n s  th a t w e  h a v e  h a d  a b o u t  th e  c u rre n t se ttle m e n t p ro p o sa l. S o m e  of th e ir  a p p a r e n t  s t r e n g th s  
a re :

...T h ey  bring  n o  n e w  c o n d it io n s  to  th e  b a rg a in in g  ta b le , i.e., th e s e  p rov isions h a v e  all b e e n  a  p a r t  of 
p re v io u s  s ta tu to ry  e n a c tm e n t s  o r  p a r t  of p rev io u s  s e ttle m e n t a g re e m e n ts  by  all p a rtie s .

...T h ey  s e c u r e  for t h e  b e n e f ic ia r ie s  of th e  m en ta l h e a lth  t ru s t  a  c o n tin u e d  in c o m e  s tr e a m  fo r  th e ir  
p ro g ra m s .

...T hey  fu rthe r s e c u r e  a n  in v e s tm e n t a c c o u n t  a s  ad d itio n a l se c u r ity  for su p p le m e n ta l fu n d in g  of m e n ta l 
h e a lth  p ro g ra m s .

...T h ey  rem o v e  th e  q u e s t io n a b ly  c o s t  effective b u rd e n  of o n -g o in g  land  m a n a g e m e n t by  th e  p r e s e n t  
T ru s t A uthority  c o n s tru c t ,  p re s e n tly  c o n ta in e d  in C h a p te r  66.

...T hey  rem o v e  th e  o n e  tm e  "A chilles Heel" in tn e  p r e s e n t  C h a p te r  66  se ttle m en t: th e  6(i) p ro v is io n  of 
th e  S ta te h o o d  A c l  O u r  fa ilu re  to  b e  c o rre c t in th e  in te rp re ta tio n  of 6(0 w o u ld  c o s t  th e  S ta te  th e  
fo rfe itu re  of its m in e ra l h o ld in g s  in la n d s  th a t it c o n v e y s  to  th e  tru s t. T h e s e  m inera l h o ld in g s  w o u ld  
a ls o  b e  lost to  th e  tru s t;  w o u ld  rev e rt b a c k  to  th e  fe d e ra l g o v e rn m e n t  * T h is w o u ld  b rin g  n o th in g  le s s  
th a n  c h a o s  to  th e  S t a t e ’s  la n d  m a n a g e m e n t  p ra c tic e s  a n d  th e  s e t t le m e m  All p a r tie s  s e e m  to  a g r e e  
th a t  a  q u e s tio n  of s u c h  m a g n itu d e  w o u ld  h a v e  to  p ro c e e d  all th e  w ay  to  th e  U .S . S u p re m e  C o u rt, a  
p r o c e s s  of s e v e ra l  y e a r s  a n d  g r e a t  e x p e n s e ,  d u rin g  w h ich  tim e th e  s e ttle m e n t w o u ld  b e  h e ld  in 
a b e y a n c e  a n d  some 5 +  m illion a c r e s  of la n d  w o u ld  now  b e  tied  u p  p e n d in g  a n  o u tc o m e .

...U p o n  ap p ro v a l, a ll t r u s t  la n d s  in th e  h a n d s  of th ird  p a r tie s , inc lud ing  m un ic ipa lities , w o u ld  b e  
im m ed ia te ly  a n d  p e rm a n e n tly  r e le a s e d .  It fu rth e r r e le a s e s  th e  4 +  million a c r e s  o f h y p o th e c a te d  la n d s  
cu rren tly  tied u p  u n d e r  C h a p te r  66.

I w o u ld  a s s e r t  a t  th is  p o in t th a t  th is  a lte rn a tiv e  p ro p o sa l o ffe rs u s  th e  q u ick es t, le a s t  e x p e n s iv e  a n d  
m o s t a c c e p ta b le  so lu t io n  s o  fa r to  th e  se ttle m e n t q u e s tio n .

(continued on page 2)
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1609 C S t ree t ,  Suite 21 9 
Anchorage ,  Rlaska 99501 

(907)272-0

Senator Jim Duncan 
Room 119 
State Capitol
Juneau, Alaska 99801-1182

April 8,1992

Dear Senator:

Please accept this letter of support for the passage of the M ental Helath 
Amendment BUI "An Act amending provisions of ch. 66, SLA 1991 that relate to 
reconstitution of the corpus of the mental health trust, the management of trust 
assets, and to the manner of enforcement lof the obligation to compensate the trust; 
and providing for an effective date."

We encourage the Senate, House and Governor to take all appropriate actions 
necessary to reinstate a viable solution to this empasse and to allow the state to 
return to the business of making Alaska strong.

Sincerely,

Tom Harris 
CEO,TNC
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D E PA R T M E N T  O F L A W /

OFFICE O F  THE A T T O R N E Y  GENERAL

A pril 27, 1992

Hon. L l o y d  Jones, C h a i r m a n
S enate Resources C o m m i t t e e
Se v e n t e e n t h  Alaska State Legislature
R o o m  30
State Capitol
Juneau, A l a s k a  99801-1182

PLEASE REPLY TO:
□  1031 W. 4TH AVENUE. SUITE M O  

ANCHORAGE. ALASKA 99501-1994 
PHONE: (907)269-5100
FAX: (907) 276-3697

□  KEY BANK BUILDING
100 CUSHMAN ST.. SUITE 400 
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907)452-1568
FAX: (907) 456-1317

J  P. O. BOX 110300 -STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600
FAX: (907)463-5295

WALTER J. HICKEL, GOVERNOR

Re: SB 469 (mental h e alth lands
trust)

D e a r  S e n ator J o n e s :

Du r i n g  A t t o r n e y  General Charles E. Cole's tes timony on 
S e n a t e  Bill 469 at the Senate Resources Committee on April 24, 
1992, he expresse d his fundamental objections to the bill as a 
settle m e n t  of Weiss v. S t a t e. 4FA-82-2208 C i v . , the mental health- 
lands litigation. H e  also m e n t i o n e d  that we h a d  identified a 
n u m b e r  of legal proble ms w i t h  the bill in the short time we have 
h a d  to r eview it. T h o s e  legal problems are o u t l i n e d  below.

It is our u n d e r s t a n d i n g  that the intent of the bill is to 
s h o r t e n  the time it will take to gain judicial approval of the 
s e t t l e m e n t  of the Weiss litigation embodied in C h a p t e r  66, SLA 
1991. To that end, a n d  as an alternative to the provi s i o n s  of SB 
469 as c u r r ently drafted, we suggest that the leg islature consider 
three amendments to C h a p t e r  66 which would eliminat e a n y  legal 
a r g u m e n t  as to the v a l i d i t y  of Chapter 66 (1) under section  6(i) of 
the Alaska S t a t ehood Act, (2) with respect to the hyp othecated 
lands, and (3) r e g a r d i n g  the application of AS 38.04 and 38.05 to 
the process of r e c o n s t i t u t i n g  the trust. The p r o p o s e d  amendments, 
a l o n g  with a brief e x p l a n a t i o n  of each one, also are set out below.

I. SB 469 w o u l d  v i o l a t e  the A l a s k a  Mental H e a l t h  E n a b l i n g  Act.

Section  3 of SB 469 wo uld require that all revenues from 
t h e  r e c onstituted m e n t a l  h e a l t h  trust lands *—  i.e., both principal 
from the sale of trust land or extractio n of nonrenewable  resources 
a n d  income from leasing  the land or the sale of renew a b l e  resources 
—  be deposited in the mental  health trust fund, a p e r m anent fund 
from w h i c h  only the earnings m a y  be spent. Subsec t i o n  202(e) of 
the A l a s k a  Mental H e a l t h  E n a b l i n g  Act (the federal act that created 
the trust), however, provides in part that "such proceeds and 
i ncom e shall first be a p p l i e d  to meet the nece ssary expenses of the 
m e n t a l  he alth p r o gram of Alaska."

03-CSLH
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We believe we can d e f e n d  the deposi t of p r i n c i p a l  from 
the lands in the mental h ealth trust fund under general p r i v a t e  
t rust law p r i n c i p l e s . But income from trust lands is n o r m a l l y  
spent for trust purposes, and Congress  c l e a r l y  intended th at income 
from m enta l h e a l t h  lands be spent first for programs b e f o r e  b e i n g  
u s e d  in any o t h e r  way. Dep ositing the income d i r e c t l y  in the fund, 
therefore, is p r ohibited b y  the Act.

II. SB 469 w o u l d  create an u n c o n s t i t u t i o n a l  d e d i c a t e d  fund.

A r t i c l e  IX, section 7 of the A l aska C o n s t i t u t i o n  
p r o h ibits the dedication of state r evenues to specific purp oses 
"unless r e q u i r e d  by the federal g o v e r n m e n t  for state p a r t i c i p a t i o n  
in federal programs" or if the d e d i c a t i o n  p r e - d a t e d  the 
constitution. As noted in the p r e c e d i n g  section, s e c t i o n  3 of 
SB 469 would dedicate trust land in come to the mental h e a l t h  t rust 
fund, and such income could not be spent on mental h e a l t h  p r o g r a m s  
as Congress r e q uired when it c r e a t e d  the trust originally.

Because  the dedic a t i o n  of income to the p e r m a n e n t  me n t a l  
h e a l t h  trust fund is not r e q u i r e d  by federal law (and, indeed, 
automatic d e d i c a t i o n  is p r o h i b i t e d  b y  the E n a b ling A c t ) , it would* 
v i o l a t e  article IX, section 7.

III. SB 469 w o u l d  violate the s ingle a p p r o p r i a t i o n  bill 
r e q u i r e m e n t .

C h a p t e r  66 imposes several restricti ons on a p p r o p r i a t i o n s  
of income from the r e c o n s t i t u t e d  m e n t a l  health land trust, 
i n c l u d i n g  a requirement that the g o v e r n o r  introduce a s e p a r a t e  
a p p r o p r i a t i o n  bill limited to ap p r o p r i a t i o n s  from the m e n t a l  h e a l t h  
trust income account. SB 469 w o u l d  apply the s e p a r a t e  bill 
requir e m e n t  to a percentage of the unrest r i c t e d  gener al fund. 
A r t i c l e  IX.- section 12 of the A l a s k a  Constitution, however, 
requires that the governor "submit a general a p p r o p r i a t i o n  bil l to 
a u t h orize  the p r o p o s e d  expend itures [of all departments, offices, 
and agencies of the S t c t e ] . " The important o b j e ctive of the 
p r o v i s i o n  is to ensure that the le gislature c o n s i d e r s  the 
e x p e n d i t u r e  of the state's general  revenues c o m p r e h e n s i v e l y  a n d  not 
in a piecemeal fashion.

As long as it applies o n l y  to revenues from the trust 
lands that will be reco ns t i t u t e d  u n d e r •C h a p t e r  66, we c a n  d e f e n d  
the separate bill re quirement on the g round that the E n a b l i n g  Act 
r equires that income from m e n t a l  h e a l t h  lands "shall first be 
a p plied to meet the nece ssary expenses of the mental h e a l t h  p r o g r a m  
of Alaska." A p p l y i n g  it to a p e r c e n t a g e  of general fund revenue s 
i n stead of just those from m ent al h ealth lands, however, w o u l d  
v i o l a t e  article IX, section 12.
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IV. L a n d  m a n a g e m e n t  w o u l d  r emain a q u e s t i o n  u n d e r  SB 469.

The proponents of SB 469 s u ggest that, because SB 469 
requires the A laska Mental Health T r u s t  A u t h o r i t y  to contract w i t h  
the D e p a r t m e n t  of Natural Resources to m a n a g e  the land unless the 
A u t h o r i t y  determ ines that it is in t h e  be st interest of the tru st 
to do otherwise, SB 469 allows c o n t i n u i t y  of management and gives 
a ffected industries some comfort w i t h  r e s p e c t  to trust ownersh ip of 
the land.

What they fail to recognize, however, is that the courts 
will r e q u i r e  that trust lands be m a n a g e d  in a fiduciary m a n n e r  and 
in the b e s t  interest of the trust. W h e t h e r  DNR or the T r ust 
A u t h o r i t y  exercises mana ge m e n t  duties, therefore, the current s tate 
p r i cing structure  and policies for land us e c o u l d  not be applied to 
trust lands unless they meet fiduciary standards and are in the 
best interests of the beneficiaries a n d  not just the best interests 
of the state standard e mployed by D N R  for n on-trust lands. The 
"comfort" to affected industries t h e r e f o r e  is illusory.

V. SB 469 pro vides no prot e c t i o n  t o  t h i r d  p a r t y  interests a n d  
w o u l d  c r e a t e  p o t e ntial l i a b ility f o r  t h e  state.

As u n d e r  C h apter  66, SB 469 w o u l d  reconstitute the t ru st 
with some "encumbered land" —  i.e., land s u bje ct to an oil o r  gas 
lease, coal lease, or other lease, t i m b e r  contract, m i n i n g  claim, 
sale of materials, land use permit o r  right-of-way. Under the 
S ettle m e n t  A g r e e m e n t  implementing C h a p t e r  66, the plaintiffs a g r e e d  
that the trust w o u l d  be bound b y  the terms of such e n c umbrances 
because the trust will be c o m p e n s a t e d  to the extent those 
e n c u mbrances reduce the value of the lands returned to the trust.

N o t h i n g  in SB 469, however, pr ovides that the tr ust w ill 
be b o u n d  b y  the terms of the encumbrances, nor  does it p r o v i d e  
c o m p e n s a t i o n  for those encumbrances. Instead, the trust w o u l d  be 
given an "all or n o t h i n g  choice" to e i t h e r  accept the e n c u m b r a n c e  
and r e c e i v e  no co mpen s a t i o n  in r e t u r n  for the d e v a l u a t i o n  or 
contest the v a l i d i t y  of the encumbra nce and, if successful, r e c eive 
the parcel w i t h  no devaluation. F a c e d  w i t h  this choice, the tru st 
w o u l d  v i g o r o u s l y  c o ntest the v a l i d i t y  of third party interests.

If the trust were to s u c c e s s f u l l y  chall e n g e  an 
encum b r a n c e  or some of its terms, an a f f ected third p a r t y  m i g h t  
then t r y  to hold the state liable for the termination of the 
e n c u m b r a n c e  or an increase in rents o r  royalties. The state w o u l d  
then have settl ed the Weiss case o n l y  to expose itself to numerous 
other lawsuits.
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VI. SB 469 w o u l d  p r e c l u d e  d evelopment of some land c u r r e n t l y  
a v a i lable f o r  development.

Se c t i o n  5 of SB 469 w ould  pledge all original mental 
health lands in s t a t e  parks, state forests, st ate w i l d l i f e  refuges, 
etc., as s e c u r i t y  for the state's p e r f o r m a n c e  under the bill. 
U n d e r  the S e t t l e m e n t  A g r e e m e n t  implementing C h a p t e r  66, and to the 
extent p e r m i t t e d  b y  the statutes governing the areas, those lands 
will be a v a i l a b l e  for d ev elopment prior to c o u r t  approval of the 
settlement if p l a i n t i f f s  agree and after c o u r t  approval w h e t h e r  
plaintiffs agree o r  not. If they become s e c u r i t y  for the state's 
p erfor m a n c e  as S B  469 w o u l d  provide, however, the state w o u l d  be 
o b l i g a t e d  not t o  d i m i n i s h  their value. In o t h e r  words, even if 
otherwise a l l o w e d  b y  law, develo pment w o u l d  be prohibited.

VII. SB 469 does n o t  p r o t e c t  Native allotments.

U n d e r  C h a p t e r  66 and the S e ttlement Agreement, original 
trust land e n c u m b e r e d  b y  v a l i d  Native allotmen t claims will not be 
r e t urned to the trust; instead, the trust will r e ceive o t h e r  state 
land to c o m p e n s a t e  for any  v alue lost to the t r u s t  as a result of 
those claims. As a result, the state w i l l  decide w h e t h e r  to- 
challenge the v a l i d i t y  of N at ive allotment claims and will r evie w 
N a t i v e  allotments  o n  o r i gina l trust land u n d e r  the same standards 
applied to g e n e r a l  state land instead of u n d e r  a h i g h e r  trust 
standa rd of r e v i e w  w h i c h  w o u l d  result in m o r e  c h a l l e n g e s . Under 
SB 469, land w i t h  a l l o t m e n t  claims w o u l d  go b a c k  to the trust, and 
t he trust w o u l d  b e  almost compelled to c h a l l e n g e  e a c h  c l a i m  
because, if the c l a i m  w e r e  found valid, the trust w o u l d  receive 
less v a l uable o v e r - s e l e c t i o n  land.

VIII. The p r o v i s i o n s  o f  t h e  Apr il 6, 1992 S e t t l e m e n t  A g r e e m e n t  
c a n n o t  be s i m p l y  c u t  a n d  p a s t e d  into a n e w  agreement.

S u p p o r t e r s  of SB 469 have argued that, as a time saving 
measure, all t h a t  w i l l  be necessar y for a n e w  Settlement A g r e e m e n t  
is to cut and p a s t e  p e r t i n e n t  parts of the C h a p t e r  66 S e t t l e m e n t  
Agreement. This w i l l  not be possible b e cause e a c h  p r o v i s i o n  of the 
A p r i l  6 S e t t l e m e n t  A g r e e m e n t  was n e g o t i a t e d  in the c o n t e x t  of 
C h a p t e r  6 6.

F o r  example, the Settlement A g r e e m e n t  defines an 
e n cum brance to m e a n  e v e r y  k i n d  of lease, permit, contract, right- 
of-way, i n t e r a g e n c y  la nd ma nage m e n t  agreement, etc. If that v e r y  
expansive d e f i n i t i o n  is used in a new s ettlement agreement, v e r y  
little orig inal t r u s t  land  w o u l d  be r e t u r n e d  to the trust because 
SB 469 provides that o n l y  certa in e n c u m b e r e d  land is r e t u r n e d  to 
the trust. As a n o t h e r  example, Chapter 66 p r o v i d e s  for conve y a n c e  
of the r e c o n s t i t u t e d  trust lands to the Trust Authority, and the 
Settlement A g r e e m e n t  includes d e t ailed provisions for such 
conveyances and for p r o p e r  accounting following such conveyance.
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U n d e r  SB 469, trust lands will not be conveyed. Instead, they will 
si m p l y  be redesignated, and an entire ly d i f f erent a p p r o a c h  wo uld 
have to be taken in any implemen ting settlement agreement.

For all of the foregoing reasons, as well as those 
A t t o r n e y  General Cole e x p r e s s e d  durin g his t e s t i m o n y  b e f o r e  the 
Committee, he has asked us to make clear that he w i l l  have to
r e c o m m e n d  that G overnor Hickel veto SB 469 s h o u l d  it pass the
legislature in its current  form. In his view, it is not
a ppropriate  to pass such legis lation as a s ettlement  of litigation,
e s p e c i a l l y  since C h apter 66 will settle the case o n  terms w h i c h  are
fair to both the trust and the state.

At the same time, A t t o r n e y  General Cole unders t a n d s  the 
legislature's and affecte d third parties' d e s i r e  to r educe  the 
amount of time it will take to get court approval of C h a p t e r  66, 
however. To accomplish that result, we have i d e n t i f i e d  three
amendments to Chapter 66 that w ould s i g n i f i c a n t l y  a d vance that
goal. It is our u n d e r s t a n d i n g  that all of the a t t o r n e y s  w h o  have 
s i g n e d  the Settlement A g r e e m e n t  support these amendments.

The first proposal w o u l d  make clear t h a t  s e c t i o n  6(i) of- 
the A l a s k a  Statehood A c t  applies to the T r u s t  A u t h o r i t y ' s  
m a n a g e m e n t  of the r e c o n s t i t u t e d  mental health trust:

AS 37.14.009, added b y  sec. 10, ch. 66, S L A  1991, is amended 
b y  adding a new s u b s e c t i o n  to read:

(c) In exe rci s i n g  its authority under (a)(2) or (3) of 
this section, the a u t h o r i t y  shall comply w i t h  t h e  r e s t r i c t i o n s  
imposed by section 6(i) of the Alaska S t a t e h o o d  Act, P.L. 05- 
508, 72 Stat. 339 (1958).

This result is already p r o v i d e d  for in the S e t t l e m e n t  A g r e e m e n t  as 
a term  of the patent documents which will be u s e d  for c o n v e y a n c e  of 
land to the Trust Authority. The a m e n dment w o u l d  simply 
incorporate the parties' agreement in statute, a n d  e l i m i n a t e  any 
argumen t that Chapter 66 viola t e s  section 6(i).

The second pro posal is not r eally an a m e n d m e n t  to C h a p t e r  
66. Instead, it w o u l d  s im ply ratify the h y p o t h e c a t e d  lands 
provision:

Section 56, ch. 66, SLA 1991, is c o n f irmed a n d  r e - e n a c t e d  in 
its en tirety to read:

Sec. 56. S E C URITY FOR COMPENSATION T O  TRUST. (a) To 
secure the r e c o n s t i t u t i o n  ... [etc.].

This w o u l d  eliminate any legal argument that the h y p o t h e c a t e d  lands 
p r o v i s i o n  of Chapter 66 was not passed by t he l e g i s l a t u r e  in
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a c c o r d a n c e  w i t h  c o n s t i t u t i o n a l  requirements.

The thir d p r o posal  w o u l d  amend two subsections of s e ctio n 
55 of C h a p t e r  66 to mak e c l e a r  t h a t  the criteria in section 55(e) 
are s u b s t i t u t e  safeguards of the public interest for those 
c o n t a i n e d  in AS 38.04 and 38.05, a n d  those statutes do not a p p l y  to 
the r e c o n s t i t u t i o n  process:

S u b s e c t i o n  (e), sec. 55, ch. 66, SLA 1991, is a m en ded to read?
(e) Add iti o n a l  factors p rescr i b e d  as s a feguards of the 

p ubli c interest that shall be considered in d e t e r m i n i n g  
w h e t h e r  land p r o p o s e d  for excha n g e  unde r this secti on s hould 
be c o n v e y e d  by the c o m m i s s i o n e r  of natural resources in trust 
to the au tho r i t y  are:

(1) e n s u r i n g  ... [ere.]

S u b s e c t i o n  (g), sec. 55, ch. 66, SLA 1991, is amen ded to read:

(g) The  p rovisions of A S  38.04. 38.05, and 38.50 do not 
a p p l y  to exchanges u n d e r  this section.

T h e s e  ame ndments w o u l d  m a k e  c l e a r  that there are significant legal 
safegu a r d s  of the public int erest as the r econstituti on process 
m oves forward.

We m u s t  stress that these amendments are not n e c e s s a r y  
for the state to prevail against the legal challenges to C h a p t e r  
66. If passed, however, t h e y  will effecti vely e l i m i n a t e  the 
c h a l l e n g e s  on the s p e c i f i e d  grounds and s i g nificantly h a s t e n  
judicial approval of C h a p t e r  66.

We urge you to give the pr opo s e d  amendments serious 
conside ration. If we c a n  a n swe r any questions, please c o n t a c t  us 
at y o u r  convenience.

Sincerely,

CHARLES E. COLE
A T T O R N E Y  GENERAL ,

( S '  • j fa J tS LBy:
Brian Bjorkquist
W endy S . Feuer
Assist ant Attorneys General

G. Thomas Koester 
Special Assistant A t t o r n e y  

General
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Page 2, line 11:

I nsert a n e w  section, and r e n u m b e r  s u b s e q u e n t  sections 
accordingly:

"*Sec. 4. S e cti on 55(h), ch. 66, SLA 1991, is amende d to
read:

(h) If a g r e e m e n t  c a n n o t  be r e a c h e d  b e t w e e n  t h e  p l a i n t i f f s  in 
W eiss v. S t a t e  of Alaska, 4FA-82 -2208 Civil, and t h e  c o m m i s s i o n e r  
of natural r e s o u r c e s  u n d e r  (f) of this section as to a p p r o p r i a t e  
lands to b e  c o n v e y e d  to the trust as c o m p e n s a t i o n  or as to the
v a l u e  of t h e  original lands t aken or of r e p l a c e m e n t  lands, the
s uperior c o u r t  [ALASKA SUPREME COURT] shall r e s o l v e  the
d i s a g r e e m e n t s  using the criteria set out in t h i s  section. The
superi or c o u r t  [ALASKA S U P R E M E  COURT] m a y  order t h e  c o m m i s s i o n e r  
of n a tural re s o u r c e s  to a p p r o p r i a t e  state land to t h e  t r u s t  without 
further l e g i s l a t ' v e  a u t h o r ization."

Page 2, line 28:

I n s e r t  a n e w  section, and r e n u m b e r  s u b s e q u e n t  sections 
accordingly:

"*Sec. 5. S e c tion 57, ch. 66, S L A  1991, is r e p e a l e d  and 
r e e n a c t e d  to read:

*Sec. 57. J U R I S D I C T I O N  A S S I G N E D  TO THE S U P E R I O R  COURT. (a) 
T h e  s u p e r i o r  court is t h e  court of o r i ginal j u r i s d i c t i o n  to hear 
and d e t e r m i n e  any d i s p u t e  a r ising u n d e r  secs. 54 - 56 of this Act.

(b) T h e  superio r co urt m a y  re fer t h e  p r o c e e d i n g s  u n d e r  this 
section  t o  a specia l master."


