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result in substantial public benefits and_would not jeopardize natural stocks.
(emphasis added)

The second, AS 16.10.420(10) ("Conditions of a permit"), states:

The department shall require, in a permit issued to hatchery operator, that... a
hatchery be located in an area where a reasonable segregation from natural stocks
occurs, but, when feasible, in an area where returning hatchery fish will pass
through traditional salmon fisheries.

The board is concerned that these statutes require the department to make a judgment
concerning the potential harm to wild stocks only prior to the issuance of a hatchery permit;
the inference being that once ajudgment is made and a hatchery permit is issued, there is no
statutory "protection™ for wild stocks that are jeopardized by hatchery-related dangers
arising after a permit is issued.6 This raises the possibility that a management regime
which protects wild stocks to the detriment of hachery operations would conflict with
existing statutes that indicate the state should manage hatchery fish for broodstock and cost

recovery.

An additional concern, not raised in Chairman Martin's letter, is whether the state consti-
tution requires that hatchery fish be managed for broodstock and cost recovery.

RECENT LEGA1I OPINIONS
Hatchery Fish and 'Sustained Yield"
Article Vin, section 4, of the Alaska Constitution states:

Fish, forests, wildlife, grasslands, and all other replenishable resources belonging
to the State shall be utilized, developed, and maintained on the sustained yield
principle, subject to preferences among beneficial users.

The Alaska Supreme Court has stated that wild salmon, while they are in the natural waters
of the State, "belong"” to the State. Metlakatla Indian Community. Annette Island Reserve
v. Egan. 362 P.2d 901, 914-915 (Alaska 1961). Because wild salmon belonged to the
State while in our waters, they are subject to Article VIE, Section 4, of the Constitution,
and thus must be managed on the sustained yield principle. Whether hatchery-reared
salmon share the same status is less clear, and has been the subject of disagreement among
attorneys who have recently written on that issue. The issue is important in the context of
Chairman Martin’s concerns because if hatchery fish must be managed on the sustained
yield principle, that implies the Board of Fish MUST manage fisheries to provide hatcheries
with broodstock, and possibly cost-recovery fish, even if the board does not believe that to

be in state's best interest.

In an August 1990 letter to Alaska Department of Fish & Game Commissioner Don
Collinsworth, Assistant Attorney General Steve White concluded that the Department of
Fish & Game and the Board of Fish had the legal authority, and were in fact directed by
law, to manage fisheries so that salmon hatcheries receive broodstock and cost recovery
fish for their operations. He based these conclusions in part on the assumption that the

6/See Martin letter, p. 2.
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law, to manage fisheries so that salmon hatcheries receive broodstock and cost recovery
fish for their operations. He based these conclusions in part on the assumption that the
above quoted section of the Alaska Constitution mandates that hatchery fish be managed in
the same manner as wild stocks. Two other attorneys, George Utermohle of the Legislative
Affairs Agency's Legal Services Division, and Juneau attorney Michael Stanley, later called
that assumption into question. Sometime after that, Anchorage attorney A. William Saupe
analyzed the three prior opinions and concluded that Mr. White's initial assumption was
correct./ What follows is a summary, extracted from the four opinions, of the arguments
on both sides of the question of whether sustained yield management requirement of art.
VIII, sec. 4 of the Alaska Constitution applies to hatchery-raised fish.

First is the issue of "ownership." On its face, sec. 4 of an. VIII applies only to resources
"belonging” to the state. Are hatchery-raised fish in that category? Stanley and Utermohle

argue that they may not be.

Stanley points out that the framers of the Alaska Constitution did make distinctions between
resources "occurring in their natural state” and those that are "subject to intensive culture,”
at least for the purpose of exempting the latter from the requirements of an. VIII, sec. 3
(the "common use clause™).8 Because humans play a substantial role in the growth and
development of haichery fish, Stanley reasons that they may not be the "natural resources”
the drafters of article VIII had in mind.

George Utermohle points to the fact lhat the legislature, when it created the private
nonprofit hatchery system, used the following language (AS 16.10.440(a)) to provide for
the common use of hatchery fish:

Fish released into the natural waters of the state by a hatchery operated under AS
16.10.400 - 16.10.470 are available to the people for common use and are subject
to regulation under applicable law in the same way as fish occuring in their natural
state until they return to the specific location designated by the department for
harvest by the hatchery operator.

Utermohle finds the above language significant in a number of respects: first, while the
statute provides for the common use of hatchery fish, it is silent as to state ownership and
makes no mention of sustained yield; second, the fact that hatchery fish are to be treated "in
the same way" as fish occuring in their natural state "until they return to the specific
location. .  suggests that the legislature did not consider them a common property
resource belonging to state, but merely felt they should be treated as if they were until they
returned to the hatchery for harvest; finally, Utermohle suggests that the provision for
harvest by the hatchery operator indicates "some lingering private property interest in the
hatchery fish by the hatchery,” another indicator that these fish may not "belong™” to the
state for purposes of the sustained yield section of art. Vm.

In his lengthy memorandum to PWSAC President John McMullen, attorney A. William
Saupe disagreed with the arguments made by Stanley and Utermohle that the sustained

yield clause may not apply to hatchery fish.

7/Copies of the four legal opinions are attached to this memorandum.

8/Art. VIII, sec. * provides: "Common Use. Wherever occurring in their natural state,
fish, wildlife, ana waters are reserved to the people for their common use.”
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Initially, Saupe relies on legislative history to refute the "ownership™ argument. He quotes
this passage from a Legislative Research Agency memorandum by Linda J. Snow (July 31,
1991) to Senator Eliason:

Consensus is that the legislature had always intended that the fish from PNP
hatcheries belong to the common property fishery until such time as they return to
the hatchery, and then they belong to the hatchery for broodstock and cost
recovery. Testimony by Senator Dick Eliason at a 1975 Senate Resources
Committee hearing on SB 180 indie: tes that the initial concept of a private hatchery
system considered profit-making corporate ownership. However, a profit-making
corporation might advance a claim to exclusive ownership of everything it
produced. HmsJt was felt that private, nonprofit ownership of hatcheries would
be more consistent with the concept of publiclv-owned hatchery fish. This opinion
is echoed by former Representative Terry Gardiner.

At a March 7, 1977 House Resources Committee hearing, Jack Milnes, Executive
Director of Souther Southeast Regional Aquaculture Association testified: "I wish to
recQgnJzg_the faci that these are common property fish, that they belong to the state
of Alaska and to the people of Alaska and therefore they should be protected by the
representatives of the people of the state of Alaska."” At a 1979 Senate Resources
Committee hearing on HB 48, Don Clocksin, attorney with Alaska Legal Services,
discussed the question of ownership of hatchery fish. In his testimony, he asked
"When are fish no longer common property fish?" He felt that constitutionally, they
were to.be considered common property fish at all times. Consequently, it appears
there was never any question that hatchery fish were common property of the
people of the state while in Alaska waters, and they may or may not be the property
of the PNP hatchery operator at the hatchery, but that they be allowed to harvest a
sufficient number for broodstock and cost recovery.

(Emphasis his).

Saupe also relies on certain portions of the commentary of the Committee on Resources of
the Alaska Constitutional Convention. The first concerns the common use clause:

Game fish, wildlife, fisheries, and water are recognized as belonging to the state so
long as in a natural state. These resources are subject to a private right only when
they have been acquired or utilized as provided by law. (emphasis his).

Saupe asserts that this passage indicates the framers' belief that fish reserved for common
use "belonged" to the state. Because hatchery fish are reserved for common use by AS
16.10.440 (a), Saupe reasons that they must be owned by the state and be subject to the

sustained yield principle.
The second commentary is the sustained yield clause itself:

Sustained vyield is recognized as a principle applicable to the administration of plant
and animal life subject to the immediate authority of the state, (emphasis his).

Because hatchery fish are subject to the authority of the state by AS 16.10.440(a), Saupe

reasons, they are subject to the sustained yield clause.
This conclusion, he asserts, "also comports with common sense" because
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[i]f they did not belong to the State, it could not reserve hatchery fish for use by
others without paying for them. Moreover, if the mere expectation that a hatchery
will later be allowed to harvest some unidentified fraction of the returning fish
constitutes an ownership interest in all of its fish, then every other limited entry
permit holder could be said to have the same "lingering property interest,” leading
to the false conclusion that none of the fish in Alaska’s waters ever belong to the
State or are subject to the sustained yield principle of management

A more reasonable interpretation of these related statutory and constitutional
provisions is that, once released, hatchery fish become like wild stocks in every
legal respect. They belong to the state, are reserved to the people for common use
and must be managed for sustained yield...

SaiipS, pp. 10-11.

However, even if the state "owns" the hatchery fish, it does not automatically follow that
the state must manage those fish on a sustained yield basis. As George Utermohle notes,
the drafters of our constitution chose to make sustained yield requirement subject to
"beneficial uses”. The commentary on Article VIII, Natural Resources, at page 98, states:

This principle [sustained yield] is qualified in terms of "the highest beneficial public
use" in recognition of its not being in the public interest to preserve certain parasitic
or predatory organisms destructive of more beneficial plant and animal life.

And, during the debate on the sustained yield clause, Delegate Riley explained:

we have in mind no narrow definition of "sustained yield,” as is used for
example, in forestry, but the broad premise that insofar as possible a principle of
sustained yield shall be used with respect to administration of those resources
which are susceptible of sustained yield, and where it is desirable. For example,
predators would not be maintained on a sustained yield basis. (Alaska
Constitutional Convention Proceedings, p. 2451.)

Utermohle argues that:

The delegates understood that the concept of preferences among beneficial uses
would allow the state to make reasoned decisions to prefer certain renewable
resources over other renewable resources to achieve a more beneficial public
purpose. The authority to establish preference among beneficial uses may permit the
state to harvest hatchery fish without providing for a sustained yield from the
hatchery, provided that those who have vested rights in hatchery fish are
compensated for those rights that are taken by the state.

The ability of the state to establish preferences among beneficial users is reflected in
AS 16.10.430(b) which allows the commissioner of Fish and Game to terminate
the operation of a hatchery in the best interests of the public, if the adverse effects
of the operation of the hatchery are irreversible and cannot be mitigated.
(Utermohle memo, pp. 3-4.)

Saupe, on the other hand, argues that AS 16.10.430(b) is not merely a reflection of the
state's ability to establish preferences among beneficial uses but is in fact the only basis
upon which a hatchery permit may be terminated. He also argues that the contribution made
by PWSAC to the growth of the commercial fishing industry in Alaska demonstrates its
beneficial use to the state, and that "short of the extreme situation envisioned by AS
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14.10.430(b) it is hard to conceive how denial of a reasonable hatchery harvest in favor of
other beneficial uses could achieve a greater public purpose.” Saupe memo, p. 14.

It is unfortunate that our supreme court has never defined "sustained yield,” much less
taken up the question whether hatchery raised fish must be managed on that principle.
Suffice to say that knowledgeable people disagree on this issue and it would probably take
a cr:]onstitutional amendment to guarantee an unassailable legal conclusion one way or the
other.

No one would seriously argue that the preservation of wild stocks is not a "beneficial use"
of the fishery resource, and there apparently is a concern that managing hatchery fish for
broodstock and cost recovery may, in some instances, be harmful to that beneficial use.
The difficulty with such a conclusion is that it probably raises more questions than it
answers. How significant must the harm be? Can it be clearly substantiated? Is not the
continued health and development of hatchery raised fish also a "beneficial use" of the

resource?

As the above arguments, conclusions and questions demonstrate, there is no clear answer
to the question whether there is a constitutional mandate that hatchery fish be managed on
a sustained yield basis. That is not to say, however, that the legislature should not exercise
iIS constitutional law making authority in this area. As Chairman Martin's letter makes
clear, the Board of Fisheries is struggling with statutory ambiguities, and the board is
obviously looking for legislative action.

Allocating for Broodstock and Cost Recovery

As noted earlier, assistant attorney general Steve White concluded that the board and the
department are authorized and directed by law to allocate fishery resources for broodstock.
He also concluded that the board has the authority, but is not required, to manage for cost
recovery. White memo., p. 7. Going a step further, Mr. Saupe reached the conclusion that
the board and the department must manage for both broodstock and cost recovery. Saupe
memo., p. 16. In reaching their conclusions, White and Saupe both rely on the notion that
hatchery fish must be managed on the principle of sustained yield, discussed above, and on
the a number of statutes and court decisions which point to legislative approval for such

activity.

As noted above, the board is to provide for "the conservation and development of of the
fishery resources of the state." AS 16.05.221(a). The Alaska Supreme Court, in Kenai
Peninsula Fishermens Coop Ass'n v. State. 628 P. 2d 897, 903 (Alaska 1981), defined
"conservation" as "controlled utilization of a resource to prevent its exploitation, destruction
or neglect." Steven White argues that, since managing for broodstock helps to perpetuate
the fishery resource (i.e., prevents its "exploitation, destruction or neglect"), managing for
broodstock is analogous to managing for escapement of wild fish. Therefore, the board has
the power to adopt regulations that will provide for hatchery broodstock. White memao., p.

2.

Saupe argues that, in addition to the constitutional mandates, managing for broodstock is
required by AS 16.10.443, which states:

Department assistance and cooperation, (a) Before and after permit issuance under
AS 16.10.440 - 16.10.470, the department shall make every effort, within the
limits of time and resources, to advise and assist applicants or permit holders, as
appropriate, in the planning, construction, or operation of salmon hatcheries.
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Saupe concludes that, because broodstock recovery is essential to hatchery operations, and
the department is required to assist in hatchery operations, any regulation or action of the
department that denies broodstock recovery would be invalid as inconsistent with the
above-quoted statute. Saupe memo., p. 15.

Whether the board has the authority to manage for cost recovery is less clear than it is for
broodstock. The board does have the authority to allocate fish to various user groups.9
However, private nonprofit hatcheries are not specifically designated in law as a user
group. Nevertheless, Steve White has concluded that private nonprofit hatcheries could be
considered a "subgroup™ of commercial users. Because the Alaska Supreme Court has
upheld the board's power to allocate among subgroups (e.g., drift gillnetters and set
gillnetters),10 White concludes that the board could make a valid allocation to hatchery

operators as a "subgroup."1l

Michael Stanley, on the other hand, argues that the statutory definition of "commercial
fishing" leads to a different conclusion. AS 16.05.940(5) states:

the taking, fishing for, or possession of fish, shellfish, or other fishery resources
with the intent of disposing of them for profit, or by sale, barter, trade, or in
commercial channels...

Stanley asserts that hatchery operators do not sell cost recovery fish "for profit." He does
acknowledge that cost recovery sales may be "in commercial channels,” but argues that a
reading of that phrase broad enough to include hatchery operators would also have to
include other users, such as salmon derby operators. The inference he makes is that the
legislature did not intend hatchery operators to be included in either definition, and
therefore hatchery operators cannot be allocated to as a subgroup. Stanley also points to the
statutory definition of "commercial fisherman, AS 16.10.940 (5), which states that they

are "individuals," meaning natural persons and not corporations.

Saupe, on the other hand, argues that cost recovery is essential to sustain hatchery yields
and to promote aquacultute, two requirements of the state constitution.12 He also points to
a number of statutes which he believes evince a legislative mandate for cost recovery.
Principal among these is AS 16.10.450 (a), which provides:

9/See AS 16.05.251(e).

1°/Meier v. State. 739 P.2d 172, 174 (Alaska 1987)

uwhite 0, [0 =.

12/Along with the sustained yield requirement already discussed, Saupe relies on art.
VIIl, sec. 15, which states:

No Exclusive Rioht of Fishery. No exclusive right or special privilege of
fishery shall be created or authorized in the natural waters of the State.
This section does not restrict the power of the state to limit entry into any
fishery for the purposes of resource conservation, to prevent economic
distress among fishermen and those dependent upon them for a livelihood
and to promote the efficient development of.aauaculturfl in the .Slate-

(emphasis added).
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Sale ofsalmon and salmon.eggs bv hatchery, (a) Except as otherwise provided in a
contract for the operation of a hatchery under AS 16.10.480, a hatchery operator
who sells salmon returning from the natural waters of the state, or sells salmon
eggs to another hatchery operating under AS 16.10.400 - 16.10.470, after utilizing
the funds for reasonable operating costs, including debt retirment, expanding its
facilities, salmon rehabilitation projects, Fisheries research, or costs of operating the
qualified regional association for the area in which the hatchery is located, shall
expend the remaining funds on other fisheries activities of the qualified regional

association.

Also cited by Saupe as evidence of the legislature's mandate for cost recovery: AS
16.43.420 (Limited Entry Act provision allowing sale of fish caught under special harvest
area entry permit); AS 16,10.430 (b) (allowing a holder of a terminated hatchery permit to
harvest salmon during the termination period); AS 16.05.020 (requiring the commissioner
of Fish & Game to" improve and extend" the fish resources of the state in the interest of the
state's economy and general well-being).

Restricting Hatchery Output

The Saupe memorandum also discusses the authority of the board to restrict individual
hatchery output. Based in pan on Linda Snow's legislative history memorandum, and in
pan on a review of the board's authorizing statute, Saupe concluded that there is "little or
no basis for regulation of hatchery output by the board.” Saupe memo., p. 28. He assens
that AS 16.10.440 (b), which allows the board to amend the terms of a hatchery permit,13
speaks only to regulation of harvest, not production. Saupe memo., p. 30.

As to whether the board can set regional production limits, such as by capping the hatchery
sockeye output in Prince William Sound to maintain historical levels relative to Bristol Bay
sockeye production, Saupe is not as sure. However, he does suggest that the board's
authroity to regulate propagation and stockingl4 is a "very slender thread from which to
hang an unprecedented, statewide regulatory program of production allocations.” He also
assens that serious practical and policy problems would arise when the board attempts to

allocate between regions of the state.15

13/AS 16.10.440(b) allows the board to amend "the terms of the permit relating to the
source and number of salmon eggs, the harvest of fish by hatchery operators, and the
specific locations designated by the department for harvest."

14/AS 16.05.251(7)

15/Saupe memo., p. 31-32.
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CONCLUSIONS

This chapter illustrates some of the ambiguities in Alaska law relating to the authority of the
Board of Fisheries to manage hatchery fish and leads to several conclusions:

1 There is no specific statutory mandate directing the board to give wild stocks
preferential management treatment relative to hatchery raised fish.

2. The Alaska Constitution may require that hatchery fish be managed to allow for
broodstock and cost recovery by the hatcheries, but that requirement may be
invalidated by a determination that the sustained yield of hatchery fish is not as
"beneficial™ a "use" of the fishery resource as that of protecting the health of the

wild stocks.

3. Existing statutes ap; ear to allow the board to allocate to hatcheries fish for
broodstock, but are less clear as to the authority for cost recovery.

4. Existing statutes are not clear on the board's authority to restrict hatchery
production on a local or regional basis.

OPTIONS FOR FOSSIBLE CONSIDERATION

Placing a wild stock priority into state statutes; or alternatively,
making~ the status of wild and hatchery stocks of equal priority, or
leaving the statutes ambiguous.

«Clarifying in state statutes whether or not the Board of Fisheries is
required” to provide for hatchery broodstock or for cost-recovery

fisheries.

*Clarifying the Board of Fisheries' authority to restrict hatchery
production.
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May 5, 1991

The Honorable Hiohard Eliason
President

Alaska. State Senate

P.0. Box V

Juneau, AK 99811

Dear President Eliason:

This letter 1is in response to a request by the Senate
Resources Committee and the Special Senate Fisheries Committee when
Board of Fisheries members appeared before the aommittee in March.
We appreciated the opportunity to sit down with the aommittee and
discuss items which will improve the board®"s ability to serve the
people of Alaska.

In managing fisheries that 1involve hatchery raised
salmon, the Board of Fisheries has encountered problems due to
ambiguities 1in the current Alaska statutes. These problems
commonly arise when the management of hatchery stocks conflicts
with either the health of wild stocks or with the opportunity of
fishermen to harvest wild stocks. Essentially, the statutes are
not claar on the status of wild stock management.

state statutes also are not alear about the state®s duty
to provide fish for hatchery broodstock and coat recovery, and
about the hatcheries®™ obligations to contribute to the common
property fisheries. We perceive that the development of state
policy toward hatcheries may have created a conflict of interest,
on one hand, the state manages fisheries as a common property
resource for the benefit of all user groups. On the other hand,
the state loans money to hatcheries with the expectation that the
?atcheries will receive enough fish to be able to repay these
oans.

The board has the following comments on the existing
statutes:

1. AS 16.10.375 Regional<salmon Plan. Should new
language require a review or synthesis of the regional plans to
give a statewide perspective on hatohery production?
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Preaédant Richard Eliason
May 0, 1991
Page Three

Legislators should note that 5 AAC 40.860 provides gener—
ic standards for performance review of hatchery success in produc—
ing emolt from broodstock. There are no statutory standards,
however, for performance review of hatchery contribution to common
property fisheries. If a hatchery cannot demonstrate that it is
providing "substantial public benefit™, 1is the state required to
continue to provide for returns to the hatchery for broodstock or
cost recovery purposes?

In this aubsection, "substantial public benefit"” is not
clearly defined. The board recommends that the [legislature
consider linking the number of eggs taken as broodstock or the
number of smalt released by a hatohery to that hatchery®s required
contribution to the common property fisheries.

The board may contribute to clarifying "substantial
public benefit*1l by requiring the marking of hatchery fish. .While
we believe that the board has the authority to require thll, it
would be helpful to have this authority specifioally provided by
statute. Should the cost of implementing a marking program be
borne by the producers of hatchery fish or by the state?

The last five words of this subsection, " ... would not
jeopardize natural stocks™, 1is one of only two places (the other 1is
AS 16.10.420(10)} which declares that it is the legislature"s
intent that the ccnduct of the entire state hatchery system 1is
conditional on the protection of natural atocks. Perhaps because
our hatcheries have flourished over time, and given some of the
intense debate occurring in Oregon, Washington and Canada on how
hatchery stocks have Impacted natural systems, it is especially
timely for the legislature to review the treatment natural stocks
receive.

4. The necessity of protecting Alaska®™s vigorous natural
stock populations 1is recognized by Department of Fish and Game
regulations and policies. The regulations are in 5 AAC 40. For ex—
ample, soma of the strongest language exists in 5 AAC 40.220(b) (1),
"the proposed hatchery returns may not unraasonably or adversely
affect management of natural atocks. . ,M Additional language
exists in 5 AAC 40.005(a), (c), and (a), 5 AAC 40.007(b), 5 AAC
40.170 (2), 5 AAC 40.220 (b)(1), @) and (7), and 5 AAC 40.860
(b)(2) and (4). A3 this 1issue of natural stock protection 1is
examined by the legislature, the board recommends that the legis—
lature seek input from the Commissioner of the Department of Fish
and Gama.
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5. The legislature may wish to further clarify their
intent in additional and more concise definitions of terns used in
Title 16. For example, the following terns should ha clarified:
"escapement™, "brood stock™, ™"cost recovery", "substantial public
benefit", and "private non-profit."

) Should escapement apply strictly to natural stocks re—
turning to natural systems?

Should broodstock be defined as the number of eggs
authorized b>; permit to meet the production levels of the hatchery
and to contribute to the common property fisheries? Some wording
to this effect would be valuable in light of AS 16.10.430 and AS
16.10.450 which allow for the sale of salmon and salmon eggs for
cost recovery. Fish which return to the hatchery for broodstock
should be differentiated from fish which return and may be taken
for cost recovery.

Does the legislature wish to rank or prioritize escape—
ment to natural systems compared to return of broodstock to
hatcheries?

"cost recovery" 1s another term which warrants soma
further clarification. However, a clear definition of broodstock,
coupled with a definition of substantial public benefits in terms
of what is contributed to common property fisheries from brocd-
etock, would provida a da facto identification of fish available
for cost recovery as long as i1dentification of hatchery stocks can
be aohieved.

These concerns of the Board of Fisheries are presented for your
consideration. Your interest, and past support, 1in these resource
issues has been greatly appreciated.

Should you have further questions, please feel free to call me.
Sincerely,

Michael R. Martin

chair

Alaska Board of Fisheries

cc: Board of Fisheries members &
Carl Rosier, Commissioner, ADF&G
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Department of Law

Hon. Don W. Collinsworth OATE August 1, 1990
Commissioner
Department: of Fish and Game cieno 663-90-0327

rei.no  465-3600

SUBJECT ADF&G authority to manage
fisheries for hatchery
broodstock and cost

recovery
Stephen M. White

Assistant Attorney General
Natural Resources Section

You have asked whether the Department of Fish and Game
has legal authority to manage fisheries so that salmon hatcheries
receive broodstock and cost recovery fish for their operations.
You also asked whether the department is required to manage fish—
eries for these results. Your staff has also asked us to compare
the department®™s authority with that of the Board of Fisheries.

I . ANALYSTS
A. Factual-_.and Legal Background

There are two types of salmon hatcheries in Alaska.
These are private, nonprofit hatcheries and state-owned
hatcheries.

The regulation of private, nonprofit hatcheries 1is pro—
vided for 1in AS 16.10.400 - 16.10.470. These hatcheries have
received a significant amount of public funds, principally 1in the
form of loans from the state"s fisheries enhancement revolving
loan fund established by AS 16.10.507. 1/ Until fish raised
by private, nonprofit hatcheries retu.tn to a “location where they
can be harvested by the hatchery operators, these fish "are avail —
able to the people for common use and are subject to regulation
under applicable law 1in the same way ¢S fish occurring 1in their
natural state.” AS 16.10.440(a) -

The only Law that deals with state-owned hatcheries 1is
the one that gives the commissioner of tie Department of Fish and
Game: authority to design and construct public hatcheries.
AS 16.05 .050(3).

1/ According to the Department of Commerce and Economic Develop—
ment, the current amount owed to the state by private, nonprofit
hatcheries 1is approximately. $63.1 million..
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a. Board of Fisheries®™ Authority to Manage for Hatchery
SaHITaS.
1. Board®s au-thority_tQ. manage for broodstock

The Board of Fisheries was created "for purposes of the
conservation and development of the fishery vresources of the

state." AS 16.05.221(a) (emphasis added). The board has author —
ity to "adopt regulations it considers advisable in accordance
with the Administrative Procedure Act (AS 44.62) for . . . regu-—
lating commercial, sport, subsistence, and personal use fishing as
needed for the <conservation, development, and wutilization of
fisheries." AS 15.05.251(a) (12) (emphasis added).

The Alaska Supreme Court has defined ™"conservation" as
"controlled utilization of a resource to prevent its exploitation,
destruction, or neglect.” Kenai Peninsula Fishermans Coon. Ass™n
v. State, 628 P.2d 897, 903 (Alaska 1981). Me believe that the
board®"s authority to conserve the fishery resource of the state,
that 1is, to prevent 1its “&xploitation, destruction, or neglect,”
is an expression of the constitutional requirement that fish be
"utilized, developed, and maintained on the sustained yield
principle.” Alaska Const, art.VIill, 8 4.

Me understand that the term "broodstock™ means the por —
tion of vreturning fish thata hatchery uses to provide eggs for
raising 1its next contribution to the common-property fishery.
Because Dbroodstock helps to perpetuate the fishery resource, we
believe that managing for broodstock 1is analogous to managingfor
escapement of wild fish to achieve sustained yield. It follows,
therefore, that the Board of Fisheries 1is empowered to adopt
regulations that will provide brood stock to thehatcheries.
Furthermore, because managementfor sustained yield is required by
article VIII, section 4, of tho Alaska Constitution, we believe
that the law directs the board to manage for thi3 result.

2. The Board"s Authority to Manage for Cost Recovery
E-ish

We understand that "cost recovery fish"™ are the portion
of returning fish that a private, nonprofit hatchery harvests and
sells to help meet 1Its financial obligations. "Me also understand
that state-owned hatcheries do not presently harvest fish for cost
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recovery. Thus, the question of managing fish for cost recovery
concerns only private, nonprofit hatcheries. 2/

As noted above, the Board of Fisheries has authority to
adopt regulations for development as well as for conservation of
the fisheries. AS 16.05 .221(a); AS 16.05.251(Ca)(1l2) . The Alaska

Supreme Court has defined "development™ as "management of a
resource to make it available for use.” Kenai Peninsula. 628 P.2d
at 903.

We have previously advised chat this authority empowers
the board to allocate fish that are beyond those needed to assure
sustained yield. This power is established by AS 16.05.251(d),
which mandates that the board provide_ "a fair and reasonable
opportunity for the taking of fishery resources"™ by fishery user
groups and by AS 16.05.251(e), which requires that the board adopt
criteria for making allocations among these groups. 1990 1Inf. Op.
Att'y Gen. (Jan. 12; 663-90-0227); 1989 Inf. Op. Att"y Gen.
(Apr. 7; 663-89-0465).

The courts have endorsed various forms of allocation.
These have 1included allocations between the various overall wuser
groups identified 1in the fish and game code - personal use,
sport, and commercial fishers. For example, in the Kenai Penin-—
sula case, the Alaska Supreme Court said that the board could
establish priorities of use between recreational and commercial
fishers. Kenai Peninsula. 628 P.2d at 903. . In other cases, the
courts have upheld regulations that allocate harvest between com—
peting subgroups of a particular user group. For example, the
court upheld the board ™ allocation of fish between drift gillnet
fishers and set gillnet fishers, both of whom are commercial
users. Meier v. State, 739 P.2d 172, 174 (Alaska 1987).

Private, nonprofit hatcheries are not identified in the
law as an overall user group. Nevertheless, we know of no reason
why they could not be considered a subgroup of commercial wusers
and thus be targeted for allocations like any other distinct
subgroup of commercial harvesters.

The law establishes seven criteria that the board may
consider when making allocations. AS 16.05.251(e). fee also
05 AAC 39 .205, 05 AAC 75.017, / and. 05 AAC 77.007 . - We have

2/ IT state-owned hatcheries, operated-by-the state or by private
contractors, harvest cost-recovery fish, this would raise 1issues
that are beyond the scope of. this memorandum. In that*event, we
would be pleased to provide you with further analyses of those
issues. -
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previously noted that the board 1is not limited to jJust these
factors. We cautioned, however, that 1if the board considers
additional factors, it should insure that the resulting allocation
satisfies constitutional requirements of substantive due process
and of equal protection. 1990 Inf. Op. Att"y Gen. (Jan. 12;
663-90-0227). 1/

To satisfy substantive due process, an allocation cannot
be arbitrary and it must further a legitimate governmental pur—
pose* MobUe Oil N Local Boundary Comm®"n. 518 P.2d 92
(Alaska 1974). To satisfy equal protection, a distinction between
competing users must be "based on a legitimate public purpose and
. be reasonable, not arbitrary, and . . . rest upon some
ground of difference having a fair and substantial relation to the
object of the (allocation scheme].” State v. Ostrovsky. 667 P. 2d
1184, 1193 (Alaska 1983) (citation omitted).

Earlier we noted that private, nonprofit hatcheries have

received substantial 1loans from the state. We assume chat cost
recovery fish are a significant, if not essential, source of
income for meeting these hatcheries® debt service. If the bor-—

rowers do not receive sufficient cost recovery fish, it may not
only threaten their ability to contribute to .-the common-property
fishery, but also their ability to repay state loans. Accord —
ingly, we believe that preventing the economic failure of borrower
hatcheries would certainly be a "legitimate government purpose.””

We also believe that distinguishing between private,
nonprofit hatcheries, who make a direct contribution to sustained
yield, and other users who do not make such a contribution bears a
"fair and substantial relationship” to the goals of sustaining
common-property fisheries and replenishing the loan fund. Thus,
we believa that an allocation to provide cost recovery fish would
satisfy the requirements of substantive due process and equal
protection.

We note, however, that none of the present criteria .n
AS 16.05.251(e) precisely describe the positive attributes of
hatcheries. Factors (5) (economic 1importance) and (6) (regional
importance) could, under narrow circumstances, justifty an

1/ We also opined that allocations must satisfy the provisions c:

article VIII of the Alasxa Constitution.. Specificaily-, these are
section 1 (maximum use), section 2 (maximum benefit), section j
(common wuse), section 15 (no exclusive right »f fishing), ana
section 17 (equal application). 1990 Inf. 0p. Atfy Gen.

(Jan. 12; 663-30-0227 ). We do not believe that an. allocation for
cost-recovery would violate any of these sections.
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allocation that provides for <cost recovery, A/ Although the
board is not limited to using these criteria, they still affect

the public and implement a legislative mandate. Thus, any
unlisted criteria that the board wishes to use should be adopted
by regulation. See Kenai Peninsula, 628 P.2d at 905, 906." In

other words, 1if the board intends to allocate for cost recovery,
it should adapt by regulation criteria that more closely describe
the special attributes of private, nonprofit hatcheries.

The board™> authority to allocate for cost recovery,
then, 1is based upon characterizing private, nonprofit hatcheries

as another type of commercial subgroup. But, there 1is nothing in
the law that requires the board to allocate to a particular group
or subgroup. Accordingly, we do not believe that the board 1is

required by law to allocate cost recovery fish to this subgroup.
C. Department®s Authority to Manage for Hatchery .Returns
1. Department®s authority to manage for broodstock

The commissioner of the Department of Fish and Game has
limited tools for managing commercial fisheries 1independently cf
the board. This authority is contained 1in AS 16.05.060(a). It
allows the commissioner to use emergency orders "when the circum—
stances require™ to summarily open and close seasons or areas or
to summarily change weekly closed periods.

The Jlaw does not define what circumstances will enable
the commissioner to use his or her emergency order power.
However, we have previously advised that in light of the commis—
sioner"s statutory charge to "manage, protect, maintain, 1improve,

and extend the fish . . . resources of the state,”™ emergency
orders can be issued to protect sustained yield, based on conser-
vation concerns. AS 16.05.020(2); 1989 Inf. Op. Att'y Gen.

(Apr. 7; 663-89-0465).

Earlier we recognized an analogy between managing
escapement of wild stocks for conservation/sustained yield ana
managing for hatchery broodstock in order to serve the same pur—
poses. Thus, we believe chat the department, acting through the
commissioner®s power to issue emergency orders, can 1independently

i/ For example, if (L) a certain fishery were an 1important seg-—
ment of an economy, (2) a hatchery made, a critical contribution to
the perpetuation-of this fishery, and (3)~the hatchery could net
survive to make this contribution without an allocation of cost-
recovery fish, the board could conclude that the"allocation would
be very 1important to that economy. - - -
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manage Tfisheries to provide broodstock to hatcheries. In the same

way that the Alaska Constitution directs the Board of Fisheries to
manage Tfor the return of broodstock, we believe that the law also
directs the department to manage for the same result.

2. Department®s authority to manage for cost recovery
fish

The law 1is not clear on the question of whether the
department, through the commissioner®s emergency order power, is
authorized to 1independently manage fisheries for cost recovery
fish. It is also not clear whether it is required to do so.

On one hand, it can be argued that the commissioner”®s
statutory charge in AS 16.05.020(2) to "maintain and improve"™ the
resource authorizes actions that will enable private, nonprofit
hatcheries to survive. Unless they are able to meet financial
obligations, hatcheries will not be able to raise broodstock, and
thereby not be able to contribute to the "maintenance and improve —
ment"” of the resource. It can also be argued that it is unlikely
that the legislature would have created a program for financing
the hatcheries and yet not intended for fisheries to be managed so
that these hatcheries could pay back their loans and contribute to
the fishery resource.

On the other hand, cost recovery fish, unlike broodstock
fish, do not directly contribute to the perpetuation of the
resource. They are sold to meet economic needs of a user sub-—
group. Thus, they can be Ilikened to fish that exceed the amount
needed for sustained yield and are thus available for allocation
among various users.

In the past, we have opined that the commissioner
probably~cannot allocate fish through his or her emergency order
power. CNﬂy the board can allocate fish among competing fisheries
or user groups. 1990 1Inf. Op. Att"y Gen. (Jan. L2; 663-90-0227);
L989 Inf. Op. Att"y Gen. (Apr. 7; 663-89-0465). According to this
argument, the department could not independently manage fish for
cost recovery because it is not authorized to allocate fish among
users, 1/

5./ Although it :s not clear whether the department, ..”"dependent
of the board, 1is authori-zed or Required to al locate fish for cost
recovery, we note that tnere are several ways that.the department,
in conjunction wLth the board, <could manage -for this- purpose.
First, under AS 16.C5.270 the board.could delegate to the depart—
ment 1its own authority to allocate for certain ._fisheries. Next,
“ "(continued. ..)
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The arguments on both sides of this question depend upon
implication and analogy. The 1law does not clearly point to one
answer or the other. Although we believe we <couid defend an
emergency order that was issued to provide cost recovery fish, we
hesitate to predict the outcome of any challenge. Accordingly, if
the department wishes to independently manage for cost recovery
fish, we recommend that it seek clear authority from the
legislature to do so.

I1.. CONCLUSION

The Board of Fisheries and the Department of Fish and
Game are authorized, and in fact are directed, to manage fisheries
so that broodstock returns to hatcheries. The board can manage
through its power to adopt regulations and the commissioner, when
he or she acts independently of the board, can manage through the
power to issue emergency orders. The authority of both is based
upon statutory provisions for managing for conservation and on
constitutional mandates for managing for sustained yield.

The board has the statutory authority to manage fish—
eries so that cost recovery fish return to a private, nonprofit
hatchery. However, it 1is not clear that the present allocation
criteria recognize the special attributes of hatcheries. If the
board adopts such criteria, the board"s regulatory authority to
manage Tfor cost recovery would be clear as well. On the other
hand, there 1is no basis to conclude that the board 1is required to
allocate fish for this purpose.

Absent the board"s delegation of allocation authority to
the department, it 1is not clear that the latter is authorized or
required to independently manage for cost recovery, even by emer —
gency order. Although we believe we could defend such an action,
we could not predict the outcome of such suit. Therefore, we
recommend that the department seek legislation that more clearly
establishes this power.

We hope this answers your questions. Please do not
hesitate to contact us if we can be of further help.

SiiW:tg

5/ (...continued) - *

the board could by regulation direct the ..department to .manage a
particular fishery for this purpose. Examples of this are in
5 AAC 24 .365 and 5 AAC 24.366 . Finally, the board could by

regulation establish-ari allocation framework that*“the department

COUld imolement *Hr*nnnH amgr- "ar>{"r
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Michael A. D. Stanley
OPPICE 130 SEWARO STREET. SUITE 413 Phone 1907)586-6077
MAILING PO 30X 020449, JUNEAU. ALASKA 99802 PAX  (907) 463-Z1 11
DATE: February 28, 1991
TO: Kate Troll, Executive Director
Southeast Alaska Seiners A ./
FROM: Michael A. D. Stanley |Y VvV '~
SUBJ: Department of Law Opinion Re Management Of Fisheries

For Hatchery Broodstock And Cost Recovery

You have asked me to review an opinion authored by Assistant
Attorney General Stephen White, dated August 1, 1990, concerning the
legal authority of the Board of Fisheries ("Board"™) and the Alaska
Department of Fish and Game ("ADF&G"™) to manage Tfisheries for return

of hatchery broodstock and cost recovery.

This memo 1s not intended as a lengthy analysis of Mr. White"s
conclusions or the 1issues presented, but 1is iInstead meant to identify

questions raised by his opinion.
Briefly stated, White"s conclusions are as follows:

1. The Board has the authority and, under article Vlii,
section 4 of the Alaska Constitution (the sustained yield
clause), the obligation to manage fisheries to provide broodstock

to hatcheries.

2. The Board has the authority to allocate fish to
nonprofit hatcheries for cost recovery, as a subgroup of
commercial users.

3. Like the Board, ADF&G has the authority and the
obligation to use its management powers - 1.e., Its emergency
order authority - to assure return of broodstock to hatcheries.

4. ADF&G does not have clear authority to use its emergency
order authority to manage for cost recovery, which is a form of
allocation among competing users, but could achieve such result

a. by working in conjunction with the Board (e.g.,
receiving a delegation of. the Board"s authority or
implementing a Board regulation requiring such allocation),

or

b. by seeking legislation that Ttlearly establishes such
power. _
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DISCUSSION

The difficulty | have with Mr. White"s opinion is not so much
what he says, but what he doesn"t say; that is, assumptions or legal
inferences that are implicitly made but not discussed. Once these
are understood, i1t can be seen that his conclusions regarding the
Board®"s and ADF&G"s authority to manage for broodstock and cost
recovery are subject to some question.

1. Are Hatchery Stocks Subject To Article VII11?

White"s memo is premised on the assumption that hatchery fish are
necessarily subject to the provisions of article VIII of the Alaska
Constitution. This leads him, among other things, to conclude that
the Board and ADF&G are required to manage fisheries for return of
hatchery broodstock, just the same as they are required to manage for
escapement of wild stocks. I believe there 1Is reason to question

this assumption.

Article VIII does not use a single term for what it covers, but
all seem to have a similar meaning: "natural™ resources, resources
in their "natural state,” and "replenishable resources belonging to
the state.”™ The question is, do these terms encompass man-made
hatchery fish? Put another way, does the state "own"™ hatchery fish
In the same way as i1t "owns"™ wild fish and game. IfT the answer to
that question is no, then it may well be that hatchery fish are not
subject to the requirements of article VIIlI at all.

I have not studied this "ownership"™ question for hatchery stocks
at length, but I have run across items that suggest they might be
different from wild stocks. For instance, in the commentary on what
became section 3 of article VIII (the common use clause), the framers
indicate that i1t "does not apply to the domestication of fur-bearing
animals or other animals subject to intensive culture, to fish in
private ponds, or to registered trap lines if authorized by law."
Commentary on Article on State Lands and Natural Resources, January
16, 1956, Alaska Constitutional Convention Proceedings, Part 6,
Appendix V, p. 98 (emphasis mine). Although the examples mentioned
do not include hatchery fish, a common thread 1is creatures which man

plays a substantial role in propogating.

Further, 1t could be argued that the legislature itself, when it
passed the statutes authorizing private nonprofit hatcheries, did not
view hatchery fish as subject to article VIIlI. As White points out,
AS 16.10.440(a) provides that hatchery fish are "available for common
use and are subject to regulation under applicable law in the same
way as fish occuring in their natural state.”™ However, this
legislation would not have been necessary if hatchery fish were
already believed to be subject to article VIII. The very fact that
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AS 16.10.440 was enacted suggests that, 1in a constitutional sense,
hatchery fish may be different from wild stocks.

Similarly, the sustained yield clause surely prohibits the Board
or ADF&G from extinguishing a wild run. Vet, under certain
circumstances hatchery permits may be revoked and production
stopped. AS 16.10.430. Assuming hatchery fish were subject to
section 4"s command to sustain production, wouldn®"t terminating
operation of a hatchery likewise be a constitutional violation?

The answer may be that section 4 does not apply to hatchery fish.

The point simply 1is, White"s conclusion that the Board and ADF&G
are constitutionally mandated to manage for broodstock, just as they
are required to manage for escapement of wild stocks, 1is subject to
some question or, at the least, further analysis.

2. Are Nonprofit Hatcheries Engaged In Commercial Fishing?

In concluding that the Board can allocate fish to private
nonprofit hatcheries for cost recovery, White states that "we know of
no reason why they could not be considered a subgroup of commercial
users and thus be targeted for allocations like any other distinct
subgroup of commercial users." He conspicuously fails to refer to
the definition of "commercial fishing” 1in articulating this premise.
"Commercial fishing”™ 1is defined in AS 16.05.940(5) as

the taking, fishing for, or possession of fish, shellfish,
or other fishery resources with the intent of disposing of
them for profit, or by sale, barter, trade, or 1in commercial
channels. ..

Nonprofit hatcheries do not take cost recovery fish "for profit."
Are such fish nonetheless taken "with the intent” of disposing of

them "by sale...or in commercial channels?"™ Although it could argued
that they are, that leads to a fairly expansive definition of
commercial Ffishing. Salmon derbies possess fish with the intent of

selling them; are they engaged in commercial fishing, too? Could the
Board make an allocation to a fishing derby as subgroup of commercial
users? At some point such an interpretation of "commercial fishing"”
becomes rather strained.

The definition of "commercial fisherman”™ in AS 16.10.940(4) may
also provide guidance. That term is defined in terms of an
"individual™ - i.e., a natural person - and would not appear to
include a nonprofit corporation.

Thus, there 1is a question whether nonprofit hatcheries are indeed
engaged in "commercial fishing." IfT not, then White®"s conclusion
that they may be the recipients of an allocation is undermined.
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3. Mav Nonprofit Hatcheries Receive An Allocation?

The conclusion that the Board can allocate hatchery fish to a
hatchery for cost recovery 1is, as White"s memo states, "based upon
characterizing private, nonprofit hatcheries as another type of
commercial subgroup.”™ 1 discussed above my doubts that hatcheries
can really be said to be engaged in "commercial fishing."

There 1is another basis for questioning whether hatchery fish can
be the subject of a specific allocation to a hatchery. AS
16.10.440(a) provides that hatchery fish are subject to regulation in
the same manner as wild stocks "until they return to the specific
location designated by the department for harvest by the hatchery
operator.”™ This suggests two things: (1) it is the department, not
the Board, which 1is responsible for "allocating” hatchery fish to a
hatchery through designation of special harvest areas, and (2) such
allocation occurs only after those fish have traversed the common
property fisheries and returned to the specific location designated
for hatchery harvest. This statutory scheme is circumvented 1if the
Board takes 1t upon itself to make an allocation to a hatchery prior
to those fish returning to the designated area, while they are still

Iin the common property fisheries.

Similarly, the statute which governs allocation of fisheries
resources — AS 16.05.251(e) - does not really square with the 1idea
of an allocation to a hatchery. The various factors which may be
considered as allocation criteria are all tied to the term "fishery."
But the definition of "fishery™ in AS 16.05.940(12) does not include
a hatchery. This suggests that a hatchery was never intended as the
recipient of an allocation by the Board under AS 16.05.251(e).

Thus, the structure of applicable legislation suggests that
hatchery operators may receive an allocation only through the
procedures set forth in AS 16.10.440 fafter leaving the common
property fishery.and in an area designated by ADF&G) and not from the

Board pursuant to AS 16.05.251(e).

I must emphasize that the foregoing - especially the discussion
of the constitutional issue - are not intended as definitive legal
advice on whether the Board or ADF&G have the authority and/or the
obligation to manage fisheries in order to assure the return of
broodstock to nonprofit hatcheries or to provide for cost recovery.
More analysis remains to be done. But I do think that this points up
some significant problems with the Department of Law®s opinion.
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SUBJECT: Sustained Yield Management of Salmon Produced by Private
Nonprofit Hatcheries (Work Order 7LS0990)

TO: Senator Dick Eliason

FROM: George Utermohle,”
Legislative Counsel

You have asked whether the state must manage salmon produced by private
nonprofit hatcheries according to principles of sustained yield.

The Department of Law in its consideration of this issue has concluded that the
sustained yield section of the Alaska Constitution (art. VIII, sec. 4) is applicable to
private hatchery stocks of salmon and that the Board of Fisheries is required to
manage private hatchery stocks of salmon according to sustained yield principles in
order to provide broodstock to the hatcheries. Memorandum to Don W. Collins-
worth file no. 663-90*0327, August 1, 1990. The Department of Law reached this
conclusion by finding that the return of hatchery-bred salmon to the hatchery for use
as broodstock. like the escapement of wild salmon to the spawning grounds, is
necessary to achieve sustained yield of the salmon resource.

The sustained yield section can be reasonably construed as supporting the conclusion
reached by the Department of Law, however the section is also open to other
interpretations which would support different conclusions. Article V111, sec. 4 states:

SUSTAINED YIELD. Fish, forests, wildlife, grasslands, and all
other replenishabie resources belonging to the State shall be utilized,
developed, and maintained on the sustained yield principle, subject to
preferences among beneficial uses.

Of particular significance is the fact that this section applies to Fish "belonging to the
State” and that utilization, development, and maintenance of fish on the sustained
yield principle is "subject to preferences among beneficial uses.”
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Fish belonging to the state are clearly to be managed according to sustained yield
principles. The general rule is that salmon while in sta.e water are property of the
state and are held in trust for the benefit of all people of the state. Metlakatla
Indian Community, Annette Island Reserve v. Egan. 362 P.2d 901. 914-915 (Alaska
1961). Part of the state’s trust responsibility includes the management of salmon
according to sustained yield principles. However it is unclear whether the sustained
yield requirement applies to salmon raised by a private nonprofit hatchery, because
the ownership of hatchery salmon is uncertain.

Private nonprofit salmon hatcheries are authorized under AS 16.10.375 - 16.10.470.
AS 16.10.375 - 16.10.470 that does not answer the question of who owns hatchery
stocks of salmon, though a number of provisions do suggest that some property
interest in hatchery salmon stocks may pass to the hatchery under the terms of the
hatchery permit. There are at least four references to salmon eggs or fry being sold
to or by a hatchery. AS 16.10.420(3), ('), and (8); 16.10.450. The ability to sell
salmon eggs and fry implies an ability to transfer property rights in the eggs and fry.

AS 16.10.440, which provides for the common use of hatchery fish while the fish are
in the natural water of the state, is silent as to whether hatchery fish belong to the
state. AS 16.10.440(a) provides

Fish released into the natural waters of the state by a hatchery
operated under AS 16.10.400 -16.10.470 are available to the people for
common use and are subject to regulation under applicable law in the
same way as fish occurring in their natural state until they return to the
specific location designated by the department for harvest by the
hatchery operator.

The phrase "occurring in their natural state™ used in AS 16.10.440(a) mirrors the
language of the common use section of the state constitution (art. VIII, sec. 3) in
order to assure that while in the water of the state hatchery fish are to be subject to
common use. However providing that hatchery fish are available for common use
neither implies state ownership of the hatchery fish nor entails a concomitant
responsibility to manage hatchery fish for sustained yield, because the requirements
for common use and sustained yield are separate provisions of the constitution.

AS 16.10.440(a) does not use the important phrase "belonging to the state” which
would invoke the sustained yield section. According to AS 16.10.440(a), hatchery fish
are to be treated "in the same way as fish occurring in their natural state until they
return to the specific location.. . this language does not say that hatchery fish are
a common property resource- belonging to the state, but only that they are to be
treated as though they were a common property resource until they return to the
designated location, at which time the fish become subject to private use by the
hatchery. This language suggests some form of lingering private property interest in
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hatchery fish by the hatchery even after the hatchery releases the fish into the wild.
If there is a latent private property interest in hatchery fish while they are in the wild,
then those fish may not necessarily be fish belonging to the state. If the fish do not
belong to the state then they are not subject to the requirements for sustained yield
management under the state constitution. This could permit the state through the
Board of Fisheries and the Department of Fish and Game to manage fisheries
through which hatchery fish pass without regard to assuring a sustained vyield
escapement to the hatchery.

Even if the hatchery fish do belong to the state for the purposes of the sustained
yield section, the requirement of the sustained yield section of the state constitution
is not absolute, because the management of fish and other repienishable resources
belonging to the state shall be utilized, developed, and maintained on the sustained
yield principle, subject to preferences among beneficial uses. The delegates to the
Alaska Constitutional Convention considered this qualifying language to be necessary
because they found that the sustained yield principle becomes meaningless and
ineffective, if it is not qualified by the concept of beneficial use. Alaska Constitution-
al Convention Proceedings. Delegate Riley, p. 3054-55. The delegates 'o the
convention did not discuss in detail how they felt the concept of preferences among
beneficial uses would be applied in the context of sustained yield management of
repienishable resources, except to say that certain kinds of resources (e.g. predators
and parasites) should not be maintained on a sustained yield basis. Alaska
Constitutional Convention Proceedings, Delegate Riley, p. 2451; Commentary on
Article on State Lands and Natural Resources, 6 Proceedings of the Alaska
Constitutional Convention at 98. However the delegates did discuss the concept of
beneficial uses in regard to water rights. Section 13 of article VIII, relating to water
rights, contains the same "subject to preferences among beneficial uses" language that
is contained in the sustained yield section. The delegates understood preference
among beneficial uses to allow the state to choose among competing beneficial uses
of water in order to achieve the greatest public good, even if it meant eliminating
other existing, vested beneficial uses of water, provided that the owner of those rights
are compensated for the loss of the rights. Commentary on Article on State Lands
and Natural Resources, 6 Proceedings of the Alaska Constitutional Convention at
102. Thus the delegates understood that the concept of preferences among beneficial
uses would also allow the state to make reasoned decisions to prefer certain
renewable resources over other renewable resources to achieve a more beneficial
public purpose. The authority to establish preference among beneficial uses may
permit the state to harvest hatchery fish without providing for a sustained yield from
the hatchery, provided that those who have vested rights in hatchery fish are
compensated for those rights that are taken by the state.

The ability of the state to establish preferences among beneficial uses is reflected in
AS 16.10.430(b) which allows the commissioner of fish and game to terminate the
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operation of a hatchery in the best interests of the public, if the adverse effects of the
operation of the hatchery are irreversible and cannot be mitigated.

If 1 can provide further assistance, please advise.

GUrpl
91-235.pIlm
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October 17, 1991

Mr. John McMullen, Presidenr SOUND

Prince William Sound Aquaculture Corporation ~r 911991
Box 1110
Cordova, AK 99574

RE: Proposed Hatchery'Regulations .
Our File No. 91>7618

Dear John:

Enclosed is the long memorandum that | promised on the cost recovery and
production limitations issues that you raised. 1 would be happy to discuss these matters
with PWSAC at any time that is convenient for you.

In addition to the questions addressed in the enclosed memorandum, you also
asked whether the Board of Fisheries could change the Prince William Sound Allocation
Policy this year, out of its normal sequence. My understanding is that the policy has been
implemented in the form of regulations, which are codified at 5AAC 24.370. To my
knowledge, there is no absolute bar that would prevent the Board from amending or
repealing its regulations at any time, so long as it fulfills the statutory requirements for
promulgating regulations. Those detailed requirements are included in the Administrative

Procedures Act.

However, any new regulations must be consistent with existing statutes,
within the scope of the authorizing statute, and reasonably necessary to carry out the
purpose of the statute. As with any law or regulation, any amending regulations must also
be "reasonable and not arbitrary.” Kellv v. Zamarello. 486 P.2d 906 (Alaska 1971).

Given the substantial public testimony in favor of the allocation policy, and
the exhaustive back-up documentation that supported the allocation regulations adopted
last year, it seems highly unlikely that the Board could make significant amendments that
would be "reasonable and not arbitrary.” An extensive record would have to be developed
showing a dramatic change in circumstances and public support in order to support a

change in the policy.
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Even if such a record were to be made, any new regulations would have to
preserve PWSAC’s ability to continue a reasonable level of broodstock and cost recovery,
for all of the reasons stated in my memorandum. For the same reasons, any new policy
that attempted to limit PWSAC’s salmon production would be vulnerable to legal challenge.

If you have further questions, please give us a call.

Very truly yours,

AW S/nk
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MEMORANDUM

TO: John McMullen, President

Prince William Sound. Aquaculture Corporation
FROM: A. William Saupe

Ashburn & Mason
DATE: October 16, 1991\Jr
RE: Regulation of Private Hatcheries
l. Issues Presented

You have asked us to research several legal issues that
go to heart of PWSAC"s ability to conduct its business as it has
for the past 14 years. First, you asked for the legal basis for of
PWSAC®"s right to conduct broodstock and cost recovery harvests, and
an analysis of the degree to which the Department of Fish and Gape
(the "Department”) and the Board of Fisheries (the "Board") ca
regulate broodstock recovery and cost recovery by priva\
profit hatcheries. In that connection, you requested an analysis
of an Attorney General®s Opinion by Stephen White (Op. No. 663-90-
0327, August 1, 1990) and two other opinions on the same topic.
One is a memorandum written to Senator Eliason by George Utermohle,

Legislative Counsel, dated April 8, 1991, and the other 1is a
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February 28, 1991 memorandum from Michael A. D. Stanley to Kate
Troll, Executive Director of the Southeast Alaska Seiners.

You also asked for an evaluation of the extent of the
Board®"s authority to regulate hatchery production levels on a
regional or individual hatchery basis, with specific reference to

AS 16.05.440(b), regarding salmon egg take.

The analysis and arguments that we would make follow.

I1. Brief Conclusion

Based upon the relevant provisions of the Alaska
Constitution, applicable statutes, and related legislative history,
we would argue that PWSAC has a constitutional and statutory right
to continue a reasonable level of broodstock and cost recovery
harvest. Any regulation, by the Board or Department that
significantly restricted PWSAC®s ability to continue 1its present
broodstock and cost recovery practices would be 1inconsistent with
an extensive statutory scheme that explicitly authorizes broodstock
and cost recovery by private non-profit hatcheries and regional
aquaculture associations. Any such restriction would also conflict
with Article VIII1, Section 4, of the Alaska Constitution
(requiring fish resources belonging to the State to be "utilized,

2
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developed, and Maintained on the sustained yield principle”),
Article VIII, Section 15 of the Alaska Constitution (prohibiting
any exclusive right or special privilege of fishery, except insofar
as limited entry may be 1imposed by the State "to promote the
efficient development of aquaculture in the State").

On the related question of the Board"s authority to
restrict hatchery production (as distinct from its authority to
regulate harvests), the Board is statutorily authorized to regulate
such things as the "propagation and stocking of fish"™ (AS
16.05.251(7), and the "source and number of salmon eggs"™ taken by
a hatchery (AS 16.10.440(b)), which suggests that it might have
some measure of control over individual hatchery output. However,
the available legislative history strongly suggests that the
legislature never intended to give the Board the power to limit
hatchery production on either a local, regional or statewide basis.
Nothing in the ~current Jlaw would permit regional production
ceilings designed to restore historical market share percentages,
which we understand to have been proposed.

IfT the Board does have power to regulate production, at
some point it would come 1into conflict with the constitutional

provisions mentioned above and the numerous other statutes, such as
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the statutes creating the FRED Division, the Limited Entry Act, and
the State Hatchery Loan Program, which together evidence a strong
policy in favor of hatchery development as well as enhancement and
extension of the State"s fisheries. Because there are no court
decisions interpreting the Board"s power to regulate propagation or
egg take, and because the Alaska Supreme Court has not elucidated
either the meaning of the constitutional reference to "efficient
development of aquaculture,” or the meaning and application of the
sustained yield concept, there 1is no sure way to know precisely
where the collision might occur until a specific restriction is
imposed and challenged in court.

It would seem reasonable to conclude, however, that in
the absence of a strong factual showing that hatchery production
posed a serious genetic or disease threat to wild salmon stocks or
perhaps was causing severe economic distress, neither the
Department nor the Board could Ulegally restrict PWSAC"s output
below a level necessary to sustain hatchery yields, to efficiently

develop aquaculture, to repay state loans and to recover its costs.

I1l. Discussion

A The Board And The Department Are Required By The
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Alaska Constitution And Numerous Statutes To Manage
For Broodstock Recovery

In its August 1990 opinion, the Attorney General®s Office
advanced the argument that the Board 1is obligated to manage
Alaska“®s fisl ries to provide for broodstock recovery by
hatcheries. Analogizing broodstock fish to wild stock escapement,
the Assistant Attorney General Stephen White reasoned that Article
VI, Section 4 of the Alaska Constitution mandates that
conclusion. That section provides as follows:

Sustained Yield. Fish, forests, wildlife,

grasslands, and all other repienishable

resources belonging to the State shall be
utilized, developed, and maintained on the

sustained yield principle, subject to
preferences among beneficial uses.

Alaska Const. Art. VIII, 4. White implicitly assumes that
hatchery fish "belong to the State”™ and argues that without

broodstock harvests, hatchery stocks obviously could not be

sustained.

In an opinion on this subject requested by Senator
Eliason, Legislative Counsel George Utermohle questioned White"s

conclusion that the sustained yield principle applies to hatchery



John McMullen, President
RE: Regulation of Private Hatcheries

October 17, 1991

fish, on the grounds that they may not "belong to the State." He
bases his argument entirely on AS 16.10.440(a), which provides:
Fish released into the natural waters of the
state by a hatchery operated under AS
16.10.400 - 16.10.470 are available to the
people for common wuse and are subject to
regulation under applicable law in the same
way as Tish occurring in their natural state
until they return to the specific location

designated by the department for harvest by
the hatchery operator.

AS 16.10.440(a).

Utermohle points out that the phrase "occurring in their
natural state” used in this section mirrors the language of the
common use clause of the constitution (Art. VIII, Sec. 3).1 He
then argues that merely providing that hatchery fish are available
for common use "neither implies state ownership of the hatchery
fish nor entails a concomitant responsibility to manage hatchery
fish for sustained yield, because the requirements for common use
and sustained yield an separate provisions of the constitution.”
Next, Utermohle asserts that As 16.10.440(a) does not use the
phrase "belonging to the state," which would invoke the sustained

Article VIII, Sec. 3 provides: "Common VUse. Wherever

occurring in their natural state, fish, wildlife, and waters are
reserved to the people for common use."
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yield clause. Instead, he argues that the statute requires only
that hatchery fish be treated in the same way as fish occurring in
their natural stat.- until they return to the specific hatchery
location. Utermohle Memo. p. 2.

From this phrasing in AS 16.10.440(a), Utermohle reasons
that there may be "some form of lingering private property interest
in the hatchery fish even after the hatchery releases the fish into
the wild." Id. at 3. IT the fish do not "belong to the State,"”
Utermohle concludes that they are not subject to the sustained
yield requirement and neither the Board nor the Department 1is
required to manage hatchery fish to assure ea sustained yield
escapement to the hatcheries.

Utermohle®s ownership argument does not stand up to
closer analysis and 1is contradicted by the available legislative
and constitutional history. Certainly PWSAC has understood since
its creation in 1975 that once it releases its fish, it no longer
owns or controls them. From the point of release forward, they are
"fish occurring 1in their natural state” and, as Utermohle
acknowledges, Article VIII, Section 3 of the constitution reserves
them to the people for common use. This 1is consistent with the
general rule, which he also cites, that salmon while in state water

7
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are property of the state and held in trust for the benefit of all
people of the state. Metlakatla Indian Community v. Egan. 362 P. 2d
901, 914-915 (Alaska 1961).

That hatchery fish belong to the State is also consistent
with the views of the legislature that created the nonprofit
hatchery program. In her July 31, 1991 memorandum to Senator
Elitason, Linda J. Snow, a Legislative Analyst, wrote as follows:

Consensus 1is that the legislature had always

intended that the fish from PNP hatcheries

belong to the common property fishery until

such time as they return to the hatchery, and
then they belong to the hatchery for

broodstock and cost recovery. Testimony by
Senator Dick Eliason at a 1975. Senate
Resource™*. Committee hearing on S3 180

indicates that the initial concept of a
private hatchery system considered profit-
making corporate ownership. However, a
profit-making corporation might advance a
claim to exclusive ownership of everything it
produced. Thus, i1t was felt that private,
nonprofit ownership of hatcheries would be
more consistent with the concept of publicly
owned hatchery fish. This opinion 1is echoed
by former Representative Terry Gardiner.

At a March 7, 1977 House Resources Committee
hearing, Jack Milnes, executive director of
Southern Southeast Regional Aquaculture
Association testified: "1 wish to recognize
the fact that these are common property fish,
that they belong to the state of Alaska and to
the people of Alaska and therefore they should
be protected by the representatives of the

8
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people of the state of Alaska."” At a 1979
Senate Resources Committee hearing on HB 48,
Don Clockson, an attorney with Alaska Legal
Services discussed the question of ownership
of hatchery fish. In his testimony, he asked
"When are fish no longer <common property
fish?" He felt that constitutionally, they
were considered to be common property at all
times. Consequently, it appears there was
never any question that hatchery fish were
common property of the people of the state
while 1in Alaska waters, and they may or may
not be the property of the PNP hatchery
operator at the hatchery, but that he is
allowed to harvest a sufficient number for
broodstock and cost recovery.

SnowMemo. p. 14 (attached as Attachment A) (emphasis added).
These statements effectively answer the "ownership"™ 1issue. When
the legislature created private hatcheries, it intended that the
fish would belong to the State, contrary to Utermohle®s
supposition.

The commentary of the Committee on Resources of the
Alaska Constitutional Convention is also significant on this point.
Referring specifically to the "common use" clause, which Utermohle
seeks to distinguish from the sustained yield clause, the
commentary states in relevant part as follows:

Game fish, wildlife, fisheries, and water are recognized

as belonging to the state so long as in a natural state.

These resources are subject to a private right only when

they have been acquired or utilized as provided by law.

9
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Alaska Constitutional Convention Proceedings, Part 6, p. 98
(emphasis added). Thus, the framers of the common use clause
thought that the fish being reserved for common use "belonged" to
the State. Hatchery fish are reserved for common use by AS
16.10.440(a) and the common use clause 1itself. Therefore, they
must belong to the State and be subject to the sustained yield
principle.

Also significant is the commentary to the sustained yield
clause, which states in relevant part:

Sustained yield is recognized as a principle applicable

to the administration of plant and animal life subject to

the immediate authority of the state.
Id. (emphasis added). Because hatchery fish are subjected to the
authority of the State by AS 16.10.440(a), among other provisions,
it follows that they are subject to the sustained yield clause.

This conclusion also compoits with common sense. If they
did not belong to the State, it could not reserve hatchery fish for
use by others without paying for thenm. Moreover, 1if the mere
expectation that a hatchery will later be allowed to harvest some
unidentified fraction of the returning fish constitutes an
ownership interest in all of 1its fish, then every other limited
entry permit holder could be said to have the same "lingering

10
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property interest,” leading to the false conclusion that none of
the fish in Alaska®s waters ever belong to the State or are subject
to the sustained yield principle of management.

A more reasonable interpretation of these related
statutory and constitutional provisions 1is that, once released,
hatchery fish become like wild stocks in every legal respect. They
belong to the State, are reserved to the people for common use and
must be managed for sustained yield. Therefore, broodstock
recovery must be permitted by the Board and the Department at a
level sufficient to produce a sustained yield of hatchery stocks.

Even if this is true, Utermohle goes on to argue that the
sustained yield principle 1in Article VIII, Section 4 is not
absolute and is "subject to preferences among beneficial uses.”™ He
suggests that this phrase implies the power on the part of State
regulators to deny hatchery harvests altogether, in order to
achieve a "more Dbeneficial public purpose.™ According to
Utermohle, the ability of the State to establish preferences among
beneficial uses is reflected in AS 16.10.430(b), which allows the

Commissioner of Fish and Game to terminate the operation of a

11
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hatchery 1if 1its adverse effects are 1irreversible and cannot be
mitigated. Utermohle Memo., p. 4.2

A more plausible 1interpretation of AS 16.10.430(b) 1is
that the listed conditions under which a hatchery operation may be
terminated are the only bases upon which termination is permitted.
In other words, unless there are irreversible adverse effects that
cannot be mitigated, a Jlicensed hatchery operation cannot be
terminated, directly through a termination order, or indirectly
through a denial of broodstock or cost recovery funds.

Utermohle®s argument also overlooks, among other things,

Article VIII, Section 15 of the constitution, which provides:

2AS 16.10.430(b) provides as follows: "If the commissioner
finds that the operation of the hatchery 1is not 1in the best
interests of the public, the commissioner may alter the conditions
of the permit to mitigate the adverse effects of the operation, or,
if the adverse effects are 1irreversible and cannot be mitigated
sufficiently, initiate a termination of the operation under the
permit over a reasonable period of time under the circumstances,
not to exceed four years. During the period of time that the
operation is being terminated, the permit holder may harvest salmon
under the terms of the permit but may not release additional fish."

12
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No exclusive right or special privilege of
fishery shall be created or authorized in the
natural waters of the State. This section
does not restrict the power of the State to
limit entry into any fishery for purposes of
resource conservation, to prevent -economic
distress among Tfishermen and those dependent
upon them for a livelihood and to promote the
efficient development of aquaculture in the

State.

This provision strongly suggests that the framers of our
constitution considered the efficient development of aquaculture to
be an important value to be protected. It also indicates read to
mean that the efficient development of aquaculture is one of the
purposes of limited entry, a principle that is central to fisheries
management in Alaska.

Hatchery harvests for broodstock (and cost recovery) are
absolutely essential to conservation of the resource and to the
efficient development of aquaculture. If deprived of broodstock
(or the funds generated by cost recovery), PWSAC could not continue
in existence, much less develop efficiently. Furthermore, other
beneficial uses, such as the harvest of PWSAC produced fish by
commercial, sport and subsistence users, would be seriously harmed,
not helped by a restriction on broodstock harvest. Over the past

14 years, PWSAC has harvested an average of less than 30% of the

13
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salmon returning® to its hatcheries. During the period from 1986
through 1990, PWSAC fish constituted 50 percent of the total
commercial harvest. During that period PWSAC contributed an
average of approximately $15.4 million annually in value to the
common property fishery, while costing the State little or nothing.
PWSAC harvests have consistently sustained other wuser groups
throughout the region, while causing no demonstrable harm to wild
stocks. Short of the extreme situation envisioned by AS
16.10.430(b), it is hard to conceive how denial of a reasonable
hatchery harvest in favor of other beneficial uses could achieve a
greater public purpose.

Any regulation that severely limited or denied PWSAC's
right to harvest a reasonable number of fish would violate both
Section 4 (sustained yield) and infringe on the values reflected in
Section 15 (limited entry and efficient development of aquaculture)
of Article VIIlI and the Limited Entry Act, of which hatchery
harvests are an integral part.

Utermohle®s argument also overlooks an extensive web of
statutory provisions that evidence an unwavering legislative intent
to sustain and expand hatchery operations through hatchery
harvests. A good example 1is the very provision that Utermohle

14
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cites, AS 16.10.440(a), which provides that hatchery Tfish are
available for common wuse "until they return to the specific
location designated by the department for harvest by the hatcherv
operator.l. This indicates a legislative expectation and intent
that hatchery harvests are necessary.

The obligation of the Department to affirmatively assist

with broodstock recovery is embodied in AS 16.10.443, which states:

Department assistance and cooperative. (@)
Before and after permit 1issuance under AS
16.10.440 - 16.10.470, the department shall

make every effort, within the limits of time
and resources, to advise and assist applicants
or permit holders, as appropriate, in the
planning, construction, or operation of salmon
hatcheries.

As explained above, broodstock recovery 1is essential to hatchery
operations. Without 1it, they could not exist. The Department 1is
obligated under AS 16.10.443 to assist 1in the operation of
hatcheries. Any departmental regulation, action or order that
denied broodstock recovery would Dbe inconsistent with this
obligation and would be invalid.

Other relevant statutory provisions that establish the
obligation of the Department and the Board to manage for hatchery

harvests are discussed below, in relation to cost recovery.

15
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B. The Board And The Department Must Also
Manage For Cost Recovery Harvests

Assistant Attorney General White concluded that the Board
and the Department "are authorized, and in fact directed, to manage
fisheries so that broodstock returns to hatcheries.” Both the
reasons given by White and the additional reasons set forth above
support this conclusion. On the related issue of whether the Board
and the Department must manage for cost recovery, White is less
certain. He believes that the arguments on both sides of the
question "depend upon implication and analogy™ and concludes that
"the law does not clearly point to one answer or the other.”™ White
Memo., p. 7. However, we would argue that the Alaska Constitution
and an extensive statutory scheme require the Board and the
Department to manage for hatchery cost recovery.

As an initial matter, it is important to remember that
the Board and the Department manage the fisheries primarily through
regulations and orders. In order to be valid, a regulation must be
within the scope of the authorizing statute and it must be
"consistent with standards prescribed by other provisions of law."”
Beran v. State. 705 P.2d 1280 (Alaska App. 1985), «citing AS

44.62.020. In Beran. the court struck down a Board regulation on
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the basis that it was inconsistent with other provisions of law and
therefore invalid. Ild. at 1289. IfT the Board or the Department
were to issue regulations that curtailed PWSAC"s ability to conduct
a cost recovery harvest, the regulations would be inconsistent with
numerous provisions of law and could be successfully challenged in
court.

The first section of this memorandum focused on the
requirements of Article VIII of our constitution. The same
constitutional provisions that protect broodstock recovery also
protect cost recovery, because cost recovery 1is also absolutely
essential to sustain hatchery yields (Section 4) and to promote the
efficient development of aquaculture (Section 15) . This discussion
will not repeat those arguments, but will focus 1instead on the
legislative mandate for cost recovery. Numerous statutes express
the legislative intent that hatcheries must be permitted to conduct
cost recovery harvests in order to generate funds for operation,
debt retirement, and expansion.

The most obvious such provision is AS 16.10.450(a) , which
could hardly be clearer on this point. It states:

Sale of salmon and salmon eggs by hatcherv.

(a) Except as otherwise provided 1in a

contract for the operation of a hatchery under

17
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AS 16.10.480, a hatchery operator who sells
salmon returning from the natural waters of
the state, or sells salmon eggs to another
hatchery operating under AS 16.10.400
16.10,470, after wutilizing the funds for
reasonable operating costs, including debt
retirement, expanding its facilities , salmon
rehabilitation projects, fisheries research,
or costs of operating the qualified regional
association for the area in which the hatchery
is located, shall expend the remaining Tfunds
on other fisheries activities of the qualified
regional association.

AS 16.10.450(a).3

The Limited Entry Act, AS 16.43.400, et. sea.. permits
the Commercial Fisheries Entry Commission to issue "special harvest
area entry permits” to holders of private, nonprofit hatchery
permits issued by the Department. Section 420 of the Act, noted
above in connection with the ownership issue, specifically
authorizes cost recovery harvest by permit holders, such as PWSAC:

Disposition of fish. Fish caught under the

authority of a special harvest area entry

3The 1intent of this provision is reiterated in AS 16.40.210,
the recently enacted statute that bans mariculture. It provides in
section (b)(2) that "this section does not restrict the ability of
a nonprofit corporation that holds a salmon hatchery permit under
16.10.400 to sell salmon returning from the natural waters of the
state, as authorized under 16.10.450, or surplus salmon eggs, as
authorized under 16.10.420 and .450."

18
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permit are the property of the permit holder.

The permit holder may sell the fish 1if the

proceeds are used in the manner described 1in

AS 16.10.450.
AS 16.43.420. PWSAC, of course, holds a special harvest area entry
permit under AS 16.43.400, and its cost recovery funds are used for
the purposes listed in AS 16.10.450. It thus has a statutory right
to cost recovery that cannot be curtailed through regulation.4

PWSAC also conducts cost recovery harvests at Main Bay
and Cannery Creek under authority of contracts entered pursuant to
AS 16.10.480, enacted by the legislature in 1988. That section
authorizes the Department to enter into hatchery management
contracts for certain state-owned hatcheries, which allow harvest
of adult salmon "in a quantity sufficient to allow the contractor

to recover all or part of the contractor®s costs of operating the

hatchery." While this provision is permissive, rather than

41t could also be argued that cost recovery is guaranteed to
permit holders such as PWSAC by the Limited Entry Act itself. In
Johns v. CFEC. 758 P.2d 1256, 1263 (Alaska 1988) the court stated:
"The Limited Entry Act has two purposes - enabling fishermen to
receive adequate remuneration and conserving the fishery,”™ citing.
Art. VII1l, Sec. 15, Alaska Const., AS 16.43.010; CFEC v. Apokedak,
606 P.2d 1255, 1265 (Alaska 1980). Without cost recovery, PWSAC
would not receive adequate remuneration or be able to help conserve

the fishery.
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mandatory, it is further evidence of the legislature®s expectation
and intent to permit cost recovery harvests at state-owned but
privately operated hatcheries.5

Another statutory provision that is quite clear on this
point is AS 16.10.430(b), discussed above. This provision permits
the Commissioner of Fish and Game to terminate a hatchery permit if
he finds that continued operation is no Jlonger in the public
interest. Presumably, termination could be ordered if a hatchery
failed to sustain 1itself economically, or more likely, if it
produced diseased or genetically damaged fish that might threaten
other stocks. See Snow Memo., pp- 12-13, 16. In any case, the
relevant point is that termination is to be phased over tinme.

During the period of time that the operation

is being terminated, the permit holder may

harvest salmon under the terms of the pernmit

but may not release additional Tfish.

AS 16.10.430(b). Logically, this provision can only contemplate

cost recovery harvest. In the context of hatchery termination,

5Both the Main Bay and the Cannery Creek contracts provide
that PWSAC shall have the right to conduct cost recovery harvests

during the terms of the contracts.
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broodstock harvest would not be necessary since no new fish could

be released.

Under AS 16.05.020, the Commissioner of Fish and Game 1is
required to "manage, protect, maintain, 1improve, and extend the
fish, game... of the state 1in the interest of the economy and
general well-being of the State."” The FRED Division has been
charged with the duty, "through rehabilitation, enhancement and
development programs™ to do everything '"necessary to 1insure
perpetual and increasing production and use of the food resources
of Alaska®s waters and continental shelf areas.” AS 16.05.092.
Also significant i1s AS 16.10.443, cited above", which requires the
Department to do everything possible to assist with hatchery
operations. Any regulation or order that prevented a reasonable
level of cost recovery would hardly be consistent with these duties
on the part of the Commissioner or with the myriad of other
statutes that authorize cost recovery harvests by hatcheries. Under
Beran v. State, supra. and numerous other cases, regulations are
invalid if they are 1inconsistent with other provisions of law.

The statutory provisions discussed above Ilead to the
conclusion that the legislature intended cost recovery harvest to
be the primary method of funding private nonprofit hatcheries. The
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Snow Memorandum on the legislative history of the hatchery program

supports this conclusion:

At this time [1973-974], legislators were
coming to the view that the private sector
would be more efficient than the government 1in
the operation of hatcheries. Also,
nongovernmental hatcheries had much to
recommend them from the perspective of public
finance 1issues: the operation of private
hatcheries could be funded from the harvest of
returning fish and from tax assessments on the
fishermen who -had access to hatchery
production, thus shifting the cost of the
facilities form the shoulders of the general
public to the people who derived benefits
directly from them.

Snow Memo., p. 5. (emphasis added). Snow goes on to point out
that in 1974 "there was great enthusiasm about the prospect of PNP
hatcheries from fishermen®s groups, education centers, Native
corporations, and the legislature itself.” Id.

An attorney for the Southeast Alaska Seiners, Michael D.
Stanley, seems less enthusiast™ about cost recovery. He has
approached the issue from a different direction, acknowledging the
Department®s primary vresponsibility for control of hatchery
harvests, but gquestioning whether the Board has the statutory
authority to allocate fish to private hatcheries. See Memorandum

from Michael Stanley to Kate Troll, Executive Director Southeast
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Alaska Seiners, dated February 28, 1991. Stanley bases his
argument on AS 16.05.440(a), cited above at page 5. He focuses on
the statutory language subjecting hatchery fTish to regulation in
the same manner as wild stocks, "until they return to the specific
location designated by the department for harvest by the hatchery
operator." From this he concludes (1) it is the Department, not
the Board, which 1is responsible for "allocating” hatchery fish to
a hatchery through designation of special harvest areas, and (2)
such allocation occurs only after those fish have traversed the
common property fisheries and returned to the specific location
designated for hatchery harvest. Stanley Memo™., p. 4.

Tyne flaw in this reasoning is that it confuses allocation
of fish to be harvested with designation of a special harvest area
and harvest timing. There 1is no logical reason that the Board
cannot allocate a portion of the return to a hatchery and the
Department designate the specific time and place for the harvest of
that allocation. In fact, ray understanding is that that is how the
system has always worked.

This scheme also appears tc be in harmony with subsection
(b) of AS 16.10.440, which gives the Board the authority "to amend
by regulation. .. the terms of the permit relating to the harvest of
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fish by hatchery operators, and the specific locations designated
by the department for harvest." This provision gives the
Department primary vresponsibility to regulate <cost recovery
harvests, but also confers sufficient statutory authority on the
Board to allocate fish to be harvested. The legislative history of
AS 16,10.440, quoted at length below, 1indicates that the role of
the Board extends to regulating ths harvest of "those fish which
are returning as a result of releases from natural systems and also
from hatchery releases.”™ House Journal, March 15, 1979, pp. 601-
602.

Another difficulty with Stanley®s theory that the Board
does not have the power to allocate fish for hatchery harvest is
that it seems to be inconsistent with two specific provisions of
the Limited Entry Act, under which hatcheries are granted limited

entry permits. AS 16.43.440 provides that: "use privileges granted

under AS 16.43.400 - .440 are subject to the regulations of the
Board of Fisheries.”™ Also, AS 16.43.950 states that "... Holders
of ... entry permits issued under this chapter are subject to all
regulations adopted by the Board of Fisheries.”™ These provisions
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also could be "read to authorize the Board to allocate fish to
hatcheries.6

As a final point in response to the Stanley Memorandum,
the Board"s primary authorizing statute, AS 16.05.251(a), 1is quite
broad and seems to give the Board ample authority to allocate fish
for cost recovery and broodstock harvest. Examples or the types of
regulations the Board may adopt are found 1in Section 251(a)(6)
(classifying as commercial fish, sport fish, personal use fish,
subsistence Tfish, or predators or other categories essential for
regulatory purposes); Section 251(a)(12) (regulating commercial,
sport, subsistence, and personal use fishing as needed for the
conservation, development, and utilization of fisheries); Section
251 (a) (14) (establishing nonexclusive, exclusive, and
superexclusive registration and use areas Tfor regulatingcommercial
fishing.) See also. AS 16.05.251(e) (Board shall establish

criteria for allocation of fishery resources among personal use.

6As we have argued elsewhere, the power of the Board to
allocate to hatcheries does not 1include the power to deny a
reasonable allocation altogether.
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sport and commercial fishing). These provisions are broad enough
to allow the Board to allocate to hatcheries.

The idea that hatchery harvests do not qualify as
"commercial fishing”, and therefore not covered by these statutory
sections, is directly contrary to the plain meaning of the
definition found in the statute.

"Commercial fishing™ means the taking, fishing for, or

possession of fish... with the 1intent of disposing of

them for profit, or by sale, barter, trade, or in

commercial channels;
As 16.05.940(4). There can be no doubt that PWSAC takes and
possesses TfTish with the intent of disposing of them by sale 1in
commercial channels, and 1is thus engaged in commercial fishing
within the meaning of AS 16.05.251. Commercial fishing 1is
precisely what a cost recovery harvest is. PWSAC"s conduct in this
regard 1is indistinguishable from that of any other commercial
fisherman. (lronically, one of the objections that 1is raised by
hatchery opponents 1is that it is 1inappropriate, for some reason,
for hatcheries to "compete” 1in the commercial market with other
fishermen trying to sell their fish to the same customers).

IT PWSAC 1is engaged in commercial fishing, AS 16.05.251

and the case law cited in the White Memorandum (e.g. , Meier wv.
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State Bd. of Fisheries, 739 P.2d 172 (Alaska App. 1987)) support
the conclusion that the Board has ample power to make allocations
for hatchery harvests. The Board not only has the authority, but
it also has an obligation to do so. See. AS 16.05.251(d)
(requiring the Board to provide a fair and reasonable opportunity
for the taking of fishery resources by personal use, sport and

commercial fishermen).

C. The Board"s Power To Restrict Hatchery Output 1Is
Unclear, But Must Be Limited By The Same
Constitutional And Statutory Restrictions
That Apply To Cost Recovery
Your second question concerns the extent of the Board"s
authority to regulate hatchery output, as opposed to allocation of
harvests. The Snow Memorandum (Attachment A) addresses this issue.
It directly responds to a question posed by Senator Eliason as to
whether the legislature ever considered limiting hatchery
production because of: (1) adverse impacts on wild stocks; or (2)
adverse impacts on salmon market prices. Snow"s answer 1is
revealing. Her memorandum states as follows:
We found no discussion in the legislative record that
hatchery production should be restrained to a
predetermined level for either biological or economic
reasons. While the legislature was presumably prepared
to take whatever corrective measures were necessary in

the face of persuasive evidence that the hatchery program
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was causing serious biological problems, there appears to
have been no discussion of establishing a ceiling on the
production of fish from hatcheries.

There also appears to have been no contemplation of
imposing a ceiling on the production of hatchery fish to
support market prices. According to Terry Gardiner,
salmon stocks were so depressed in the 1970"s that there
was no thought given to the possibility of oversupply.

* * * *

Clem Tillion told wus that the legislature did not
anticipate dependence on hatchery salmon by Alaska®s
commercial fishermen, and if adverse 1impacts on salmon
market price were suspected by any legislators, it was
not: a widespread feeling, for they did not take steps to
be able to limit production if that occurred.

Snow Memo., pp. 13-14 (emphasis added).

Consistent with Snow"s conclusions,mm review of the
Board"s authorizing statute as well as the other statutes relating
to hatcheries finds little or no basis for regulation of hatchery
output by the Board.

You specifically asked whether AS 16.10.440(b), which
provides, among other things, that the Board has the authority to
regulate "the terms of [a hatchery] permit relating to the source
and number of salmon eggs...",7 authorizes the Board to limit

7Section 440(b) goes on to say that the Board may not "adopt
regulations or take any action regarding the issuance or denial of
any permits required in AS 16.10.400 - 16.10.470." This suggests

that the Board does not have the power to completely deny a cost
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hatchery
provision
letter of

question,

production levels. The legislative history of this
indicates that it does not. The Resources Committee®s
intent on HB 359, which 1included the Jlanguage in

states as follows:

There are three other major changes made by
the bill:

(D Section 2 of the bill amends AS
16.10.440(a)(b). The amendment clarifies the
role of the Board of Fisheries. The role of
the Board of Fisheries as envisioned by the
original legislation was to regulate the
harvest of salmon returning to the waters of
the state. That role extends to regulating
those fish which are returning as a result of
releases from natural systems and also from

hatchery releases. There are provisions in
other portions of the non-profit hatchery Act
which allow the designation of specific

locations for the harvest of salmon by the
hatchery operator for sale, and use of the
money  from that sale, for the specific
purposes as stated in AS 16.10.450. The added
language clarifies that the Board of Fisheries
may adopt regulations relating to the harvest
of the fish by hatchery operators at the
specifically designated locations. The Board
of Fisheries 1in the past year or two has
enacted regulations relating to those harvests
for several of the private non-profit
hatcheries in the state.

recovery harvest permit.
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House Journal, March 15, 1979, pp. 601-602 (emphasis added). The
exclusive reference to regulation of harvest, and the absence of
any mention of production controls, corroborates the conclusion
reached by the Snow Memorandum that the legislature never intended
to authorize the Board to limit hatchery production. The Board"s
traditional function has always been to allocate harvests.

The only other statutory ©provision that suggests
otherwise is found at AS 16.05.251(7), which authorizes the Board
to regulate the "propagation and stocking of fish,” which tends to
suggest the power to regulate production, not just harvest levels
and allocations. The most plausible explanation of this language
is that it was included to permit regulation of such activities as
stocking lakes with trout or perhaps even raising fish in ponds.
There 1is regrettably no legislative history available to aid in the
einterpretation of this language. Because it runs counter to the
Board®"s traditional role and is inconsistent with the conclusions
in the Snow Memorandum, it would be wrong to assign much importance
to this provision.

Apart from the issue of whether the Board could regulate
hatchery output on a local basis, you have asked also whether the
Board has the authority to set regional production limits for the
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purpose of adjusting relative market shares between different
regions of the State. Can the Board, for example, legally cap
hatchery sockeye output in Prince William Sound to keep it at the
historical position it has held in relation to Bristol Bay sockeye
production?

There 1is no short and simple legal answer to this
guestion. The authority to regulate propagation and stocking 1is a
very slender thread from which to hang an unprecedented, statewide
regulatory program of production allocation, which has not been
specifically authorized or even contemplated by the legislature.
Certainly any such regulatory regime would raise serious questions
as to its consistency with the Board®"s statutory duty to "conserve
and develop"™ the State"s fisheries. Such a policy might further
conflict with a number of the other statutory provisions already
discussed. It would also run up against the sustained yield
concept (Section 4) and the maximum use (Section 1) and maximum
benefit (Section 2) policies at the heart of Article VIII of our
constitution.

Perhaps more significant than the legal impediments,
which are considerable, there would be serious practical and policy
problems with any attempt by the Board to allocate production
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between regions of the State. For example, which historical moment
would serve as the reference point for assignment of regional
qguotas? Would it be before or after establishment of the hatchery
program? Would new hatchery programs (such as the Main Bay sockeye
facility) be automatically precluded 1if they would alter the
historical balance of harvest levels between regions? How could
hatcheries plan their budgets and production levels from year to
year, given the 1inherent unpredictability of natural returns?
Would a direct consequence of such a policy be to reward stagnant
regions and to stifle initiative on the part of any region that is
efficient, well-organized and capable of growth? Would the
anticompetitive aspects of regional limits outweigh the asserted
benefits? What are the asserted benefits? Do they go beyond mere
regional jealousy and have some statewide economic rationale?
While the answers to these questions are unknown, it may be very

difficult for the Board to identify a defensible, rational basis

for any such plan.
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ACcué&a Aguacufauze

Incorporated
P.0. BOX 830 WRANGELL, ALASKA 99929
(907) 074-2250

SENATE SPECIAL COMMITTEE ON DOMESTIC AND INTERNATIONAL FISHERIES

FEBRUARY 25, 1992

Gentlemen,

Having not been able to testify during your teleconference, we would like
to do so in writing at this time. We will address several issues that may
or may not be easily categorized in your February 10 Draft Report, but are
germane to the Alaskan Hatchery Program. Thank you first for

providing this opportunity.

Alaska Aquaculture, Inc. is an independent PNP, (not a "Mom and Pop")
operator, with a board of directors of licensed commercial fishermen that
represents all the gear groups of Southeast Alaska. To our knowledge we
are the only all-fishermen board. In behalf of our organization the

following testimony is proffered.

1) The Draft report covered many valid points. However, the proposed
ideas for action have not sufficiently recognized that the mission or
mandate for the hatcheries is being accomplished, i.e. to successfully

produce salmon to insure an adequate supply for common property harvest.
They were not charged with suppressing the wild stocks to maintain price
levels. Therefore, rather than focus on restricting production, the focus
should be on recapturing market share by 1) improving the quality of
product produced and 2) broadening the market by innovative product
development. The inertia extant in the processing industry that wants
more money for advertising Alaskan canned salmon in overseas markets, is
what needs to move into the 20th Century before we see the 21st. New
products that take advantage of the potential of pinks and chum need
developmental moneys that the State could well afford to invest, rather
than paying for canned salmon commercials in Japan and Taiwan.

2) As fishermen, we are not interested in micro-managing fish hatcheries,
nor cu.e we interested in seeing multi-million dollar facilities closed down
prior to their being able to reach full production and make a contribution
to the fishery. They should be encouraged to work with processors to
develop better products, especially for pinks and chum , so that demand
will increase. This may require novel and interesting new methods, and a
strong partnership between government and the private sector. This
should not be Ilimited to the State and the Regional Associations. The
Independents are a valuable part of the program and should not be treated

as third class citizens any longer.

3) If the administration of the Jloan program is liberalized through
legislation or administration, the financial support of independent PNPs
must be recognized and provided for in that legislation, or its investment
and the best interest of the State and user groups will be lost.

Under the present Hatchery Loan Program scenario, the
PNPs have not shared in the millions of dollars of 3% moneys which is
shared by the regional corporations, nor the millions of dollars of Federal
Mitigation Funds. Given "most favored organization" status by the State



agencies, the Regional Aguaculture Associations are also able to generate
funds through cost recovery harvest of returning fish. The sole source of
funding for PNP operations is the cost recovery harvest! When production
development is protracted over several life <cycles of the fish being
released, the disparity between PNPs and Regional Associations becomes
more glaring. Because of this disparity PNP funding before reaching full
production depends upon the funds in the revolving loan fund. Legislation
providing forgiveness or additional deferment of loan payments by the
major borrowers, i.e. the Regional Corporations, without recognizing and
compensating for those losses to the revolving loan fund, would effectively
eliminate the PNP segment of the State enhancement program.

4) We strongly endorse the idea of developing a Statewide set of goals
and objectives for the enhancement programs. All segments of the
producers should be allowed to give input, and it should have an
aggressive forward looking posture.

5) We are concerned about the suggestion of eliminating the use of remote
release sites. The argument against them is at best theoretical while their
use is and has been, very effective in placing the right species and run
timing in the right place for the benefit of the user groups and the
hatchery operator. A central incubation facility can become much more cost
effective and beneficial to the user groups by using remote release sites.
Concerns about straying and deleterious genetics are based on hypothetical
constructs yet to be substantiated.

6) Managing for broodstock and cost recovery seems to have evolved into a
hot potato where no one wants to make a decision for fear of upsetting one
group or another. Ultimately, one needs to ask if loaning moneys to a
hatchery operator, whether PNP or Regional Organization is based on the
assumption that debt service would be met by cost recovery harvest, (and
this is what the State has done) Then doesn't it follow that the intent of
the State is for broodstock and cost recovery to be managed for? No
operator can afford to continue operating if it doesn't have broodstock
and independents cannot operate without cost recovery as it is their sole
source of revenue! This issue must be addressed in an equitable manner
that reflects a mutually beneficial relationship between the State and the
private sector.

7) Several of the biological/genetics/management issues raised result in
the possibilities of monitoring, surveying, identifying, etc. All of these
action words come with price tags. Since we've mentioned tags, most of

the problems outlined from determining the extent of and consequences of
straying, to identifying genetic drift, require some form of hatchery stock
identification as opposed to wild stock. Tagging costs money and tag
recovery and analysis even more. Will we cease hatchery production until
"concerned scientists" have resolved their concerns, or will we proceed and

fund mass marking and recovery efforts? The 1385 genetics guidelines
already mandates identification of areas where stocks are unique or of
special "significance". Regional Comprehensive plans, which the public
funded to be created and wupdated, talks of "sensitive zones". In reality
little of this work has been done and little resources have been allocated
for them to be done. Perhaps our biggest concern is not that the work

isn't being done, but that decisions are being made using a policy that is



vague and inconsistent with animal genetics upon which it

admittedly
application

claims to draw reference. Even more disconcerting is that their
is applied unequally between State projects and PNP project proposals.

3) Our final comment is more philosophical than specific, but is of great

concern: That there has developed an institutionalized dual class of
citizenship between Regional Associations and Independent Hatchery
operators, a direct result of poorly conceived legislation and the
departmental regulation that political posture spawned. Those who have

manipulated the fishing community to gain political advantage, have

perpetuated the myth that independent operators are some how the enemy
of the fishermen and that the Regional Associations, to which their three
per cent moneys go are the only friends of the fleet. This fallacy breeds
conflict, contention and disunity. We support any effort the legislature can
take to move away from the perpetuation of this condition.

Harry Sundberg, Sec/Treasurer
Alaska Aquaculture, Inc.
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03/27/92 FISCAL NOTES SUMMARY BRPP290R
16:41:01
LEGISLATION AUAIT*WG ACTION — OONCUR / RFCFOF e CONFFRANTP coMMITTEE
DILL ID STATUS PUBLISH GENERAL FISCAL NOTE
ABBREVIATED TITLE SPONSOR DATE FIN RLS DEPARTMENT FUND OTHER TOTAL
SB 6 (S)AWAIT CONC/RECED
MULTIPLE PERMITTEE GAMING; PRIZE AMO Zharoff
HCS CSSSSB 6(FIN) AH NI HOUSE 04/17/91 S Y N 1 DCED 0.0 0.0 0.0
05/20/91 S Y N 3 OCED 315.0 0.0 315.0
CSSSSB 6(JUD)(TATLE AM) SENATE 05/20/91 S N Y 3 DCED 315.0 0.0 315.0
B 7 (S) HELD
STATE AID FOR EDUCATION Kerttula
HCS CSSB 7(FIN) HOUSE mY N 4 DOE 0.0 0.0 0.0
HYN 5 DOE 35,399.4 0.0  35,399.4
CSSB 7(FIN) SENATE 05/01/91 S Y N 3 DOE 0.0 0.0 0.0
SB 81 (S) HELD
PLATTING AUTHORITY FOR STATE Fahrenkamp
HCS CSSB 81(FIN) AM H HOUSE HNY 6DNR 85.0 0.0 85.0
HNY 7 DCRA 0.0 0.0 0.0
HNY 8 DEC 0.0 0.0 0.0
HNY 9 DOT 0.0 0.0 0.0
CSSB 81CFIN) AM SENATE 02/25/91 S Y N 1 DOT 0.0 0.0 0.0
02/25/91 S Y N 2 DEC 0.0 0.0 0.0
04/05/91 S Y N 4 DNR 0.0 74.0 74.0
04/05/91 S Y N 5 DCRA 0.0 0.0 0.0
SB 258 (H)AWAIT CONC/RECEO
AUTOMOBILE LIABILITY INSURANCE LSC COMMITTEE
HCS SB 258(L&C) AM H HOUSE 04/29/91 S N N 1 DCED 0.0 0.0 0.0
SB 258 SENATE 04/29/91 S N N 1 DCED 0.0 0.0 0.0
SB 408 (S)AWAIT CONC/RECED
TELEPHONE SERVICE FOR HEARING IMPAIR Rodey 0.0
HCS CSSB 408(L&C) HOUSE 03/04/92 S N N 1 DCED 0.0 0.0 20
CSSB 408(L&C) SENATE 03/04/92 S N N 1 DCED 0.0 0.0 .
SR 21 (H)AWAIT CONC/RECED
ENDORSING ANWR LEASING W/0 ROYALTY C Uehling 0.0
HCS CSSJR 21(FIN) AM H HOUSE 03/27/91 S Y N  DAR 0.0 0.0 20
CSSJR 21(08G) SENATE 03/27/91 SNY  ONR 0.0 0.0 .
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(907)883-5877
Mile 13)3.4 AlISko High*vj»y
P.0- Bos 74] To!', Alaska 99780
To: Ben ate? Kesourc.GS Committee

Senate Finance Committee
Subjects CD 464

We strongly oppose Senate fill #464, specifically "enrouts?
canipsitos"™ and authority to sell merchandise.

"E.nruuto Campsites’l would he in direct competition with
appro:;imately i 10 private campgrounds in the State of Alaska.
Private campgrounds have a minimum investment of at least
*22,000,000. In addition to the future of the? private?
campground industry we must, consider the adverse effect
"finroute campsites" would have indirectly. Private
campgrounds employ seasonal employees and use services
provided by power companies, fuel companies, refuse, hardware
and supply companies arid numerous tourism related companies.

By encouraging potential campers to use the "enrouto
camps i has" Ilhc* State w ill be taking away revenues from entire
commonities.

We urge you to stop this Ilegislation and support Alaska
Campground Owners Association's efforts in the placement of
."No Overnight Camping" signs .i.n highway pul 1l-o0ffs.
Sincerely, S

Linda derrryrjan »/
eSet rotary

re : Linda Anderson/Alaska Campground Owners Assoc.
Commissioner DCA1TPF, Turpin
Paul Fuhsi, Governor's Liason
Hont Ollice. C.1973 333 4552 2506 Clfnkfrry Drive Aniko'jgf, AlmVj 99501
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P.O. Box 84884 Fairbanks, Alaska 99705 * (907) 474-0256

Senator Lloyd Jones, Chairman April 14,1992

Senate Resources Committee
Pouch V
Juneau, Alaska 99811

SB 464 by the Senate Resources Committee "An Act
relating to the collection of fees for certain state park
services and materials.."

Subject:

Dear Senator Jones:

The Alaska Campground Owner’s Association was organized in 1989
and includes 36 private park owners from Southeast Alaska to the
Dalton Highway. Resolution 92-1 (attached) describes our desired
relationship with the State Div. of Parks and recognizes the
importance of both the State and private sector in providing park
services and campgrounds to Alaska's residents and visitors. To date,
we know of at least 110 privately owned parks in Alaska.

It has come to our attention that SB 464 (and provisions of HB574)
appear to be in direct conflict with an earlier position taken by DOTPF
Commissioner Turpin at the ACOA Annual Meeting heid in Palmer in
October of 1991. The Commissioner attended our meeting and
responded favorably to our request which was to place "No Overnight
Camping"” signs at highway pull-offs being used as overnight
campsites by Alaska's visitors. It was recognized that these pull-offs
are not suitable for overnight camping based on the requirements of
Alaska's health, sanitation, and plumbing codes and was detrimental

to the current state and private park facilities.

We are adamantly opposed to the definition language establishing
these same pull-offs as "campsites". Further we believe the language
allows the State to not apply the same health, sanitation, and
plumbing codes to these State pull-offs when permitting overnight
camping as Is required, at great expense, of the private sector.

Additionally, we do not believe the Division of Parks should have the
authority to sell merchandise. DNR currently has the authority to

permit concessionaires to offer this service.

It was our understanding that the Commissioner had agreed to our
request for placement of "No Overnight Camping Signs" at these
highway pull-offs when we brought the problem to his attention.



Page Two
Senator Jones
April 14,1992

We are now completely shocked and confused as to the State's
conflicting positions In this matter. We are also extremely dismayed at
the State’s apparent lack of support for Alaska’s private campground
Industry and the personal investments and services provided by
many Alaskan's who are struggling to establish small businesses'? in

the state.

Please do what yomea.rPtﬁ stop this legislation and direct the
Commissioner of to work with the ACOA in the placement of

"No Overnight Camping” signs In problem areas as well as the
Commissioner of Public Safety to provide enforcement by the Slate
Troopers while on their regular highway routes. The ACOA stands
ready to offer their time and labor in the installation of these signs.

Sincerely,

Linda Jernlgan, Sec-Treas
ACOA

cc: Commissioner DOTPF
Commissioner Public Safety
Neil Johansen, Dir. of Parks, DNR
Paul Fuhs, Governors Liaison
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Campground O wners A ssociation

P.0. Box 84884 Fairbanks, Alaska SW709 < (y07)*74-0286

Resolution 92-1

WHEREAS the tourism industry in Alaska has developed and
evolved consistently over the years creating mand for
additional campgrounds, and

WHEREAS the private sector has responded t the need for
more campgrounds, and

WHEREAS the state economy has beticiltred from the expansion
of the tourism Industry and creation of more private

campgrounds, and

WHEREAS in the past 10 years the private sector has proven
itself ready, willing, and able to meet any demand for additional
campgrounds, especially in or near road connected communities
or where existing private campgrounds are located, and

WHEREAS the state should not compete with the private sector
as a general rule, especially in instances where the private
sector has demonstrated the willingness and ability to meet the
demand for certain services,

WHEREAS the state shall be encouraged to refrain from building
or expanding existing state campgrounds in areas of a 50 mile
radius to where the private sector provides campground services
or can reasonably be expected to provide campground services,

and

BE IT FURTHER RESOLVED that the state parks system be
encouraged to concentrate any proposed park development and
improvements in more remote areas with primitive type
accommodations rather than electrical, water and sewer hook-

ups.

Copies of this renoluiior- shall hi distributed to members of the Almka $:alu Lcjjimlury,
the Honorable Walter 3. Hicktrl, Governor; the Honorable* Jack Coghiil. Lt. CovhhiouDNR
Commissioner Harold Heirae; Chief of Staff, Max' ffodel; OMD Director. Shelby Sis>fxiy,
DEC CoinuuieioDvr. lohn Sandor; DCTPF Commitsloner, Frauk Tutpii:
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T0| Sen;ito Resources Committee 4-14-72
Sen te Finance Committee

Subjecti SB 464

We 5tron(|ly oppose Senate B ill #464y specifically "enroute
campsite:* and authority to sell merchandise.

"Enroute campsites” would be in direct competition with
appr0X|m]tter ii0O private campgrounds in the State of Alaska.
Private :ampgrounds have a minimum investment of at least

VZZ,OO0,000. In addition to the future of the private
campgroutid industry we must consider the adverse effect
"enroute campsites" would have indirectly. Private

carnpgrou ids employ seasonal employees and use services
provided by power companies, fuel companies, refuse, hardware
and supp Ly companies and numerous tourism related companies.

By encou-ia'ging otential campers, to use the "enroute .
campsite ne Bfafe will “be taking away revenues ffom entire
communit 2.5%5.

Wo urge you to stop this legislation and support Alaska
Campground Owners Association's efforts in the placement of
"No OverniQht Camping" signs in highway pull-offs.
Sincerely>

Linda Jern”~gan u
Secretar

CC. Lirda Anderson/Alaska Campground Owners Assoc,
COnmissioner DOTPF, Turpin
P ail Euhs, Governor's Liason
Home Office: (907) 333-4552 2506 Gknkerry Delve Anchorage, Alaska 99504
*0 1
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VO: SENATF. RESOURCES COMMITTEE 4/15/9:
FINANCE COMMITTEE

Ws ore in strong opposition of SB 464, particularly wunroute
campsites and concessions.

We are PIONEERS in the campground business and built the
FIRST privately owned campground in the State of Alaska
(TERRITORIAL DAYS). We know how businesses have had to
struggle- to maintain the standards to which the? traveling
public demands. Private campgrounds spend a great deal of
money to maintain an attractive business and support many
other businesses as well.

The maintenance' of "enroute campsites”" will surely increase
the need for additional State employees, whether it be DOT or
Di.vi.sion of Parks (< Flee, personnel. At a time of budget cuts

this does not seem cost effective.
As a Charter Member a* the Alaska Campground Owners Assoc,
we urge you to post "No Overnight Camping"” signs in highway

PU11QUE"3 .

Lets keep Alaska beautiful!
Pioneers of Alaska,

.RITA'S CAMPGROUND * POTPOURRI SIFTS

tI | ]

DOUG < KI TA EIJERS
P.0O. Box 599

Tok, Alaska 99700
083-4342

rei Lt. Gov. Jack Coghill
Commissioner DOT, Frank Turpin
Alaska Campground Owners Assoc. Pres. Linda Anderson



WALTER J. HICKEL, GOVERNOR

DIVISION OF PARKS AND OUTDOOR RECREATION

February 5, 1992

Honorable Lloyd Jones
Alaska State Legislature

State Capitol
L182

when Alaska's oil and gas revenues will be substantially less
than today, we have been developing strategies for putting the state park system on
a more secure footing. We have built the largest volunteer program in the state,
collect nearly 20 percent of our budget from campground and other fees, and have
agreements providing for prison inmate labor in parks.

The enclosed draft bill authorizes the state park system to collect additional user
fees, and makes those funds available for reappropriation by the legislature to meet
park maintenance and operational needs. We have been very successful in
implementing the fee program originally authorized in 1988. This draft legislation
would add new categories of user fees, with the most significant being for developed
facilities constructed for day use activities.

Our 132 state parks supported six million visits last year, with the majority being
day users - picnicking, fishing, visitor centers, hiking. State facilities and operating
costs associated with day use activities are very expensive. In fact, the majority of
the park operating budget can be attributed to day use activities.

Alaska has one of the very few state park systems in America without park day use
fees. Yet weve demonstrated that a conservative and carefully crafted fee program
can enjoy public support, improve public safety, reduce vandalism, and generate
substantial funds for the system’ maintenance and upkeep. These new fees would
also be a means of enlisting the support of nonresident tourists, who ordinarily

in-ii i jupm In CD



Page two
February 5, 1992

contribute little to state government while consuming its services. We estimate that
nonresidents accounted for approximately 33 percent of the fee revenues collected in
FY91. One in four state park users is a tourist.

I hope you will consider sponsoring this important initiative. | am enclosing
supporting materials and am available to discuss other aspects of the draft at your
convenience. Thank you for your consideration. The staff person assisting me with
this program is Dave Stephens, 762-2653.

-N6n C. Johannsen
Director

CC: Harold C. Heinze
Commissioner

Enclosures



BILL
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY
Introduced:

Referred:

A BILL
FOR AN ACT ENTITLED
"An Act relating to park user fees and donations to the state

system; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 41.21.026 is amended to read:

park

Sec. 41.21.026. Fees for the use of state park system

facilitie s .

(a) The department may charge or collect a fee in a park unit for
(1) rental of public use cabins or other overnight lodgings;
(2) overnight use ofa developed campsite;

(3) special park use permits;

(4) competitive and exclusive commercial use permits;

(5) noncompetitive and nonexclusive commercial use permits;
(6) use of a sewage holding tank dump station;

(7) guided tours of historic sites;

(8) wuse of an improved boat ramp in a park facility developed

principally for boat launchings.(.]
(9) overnight use of an enroute campsite;

jL1QJ sale, of firewoods.

(11) entrance into visitor centers and historical sites;



(12.). notwithstanding (b) of this section, use of developed
trallheads, access slf.es and picnic sites, each having parking,
is ’.trooms./...and, jre fvs.e..sfixi.c.e&L

(13) sale of plans...documents, maps, ..and, graphic .materials.;.

(14) sale of merchandise re lat-ad to public use, enjoyment, and

understanding of parks;__and

(15) programs reiated._t.Q_nat.ural or cultural..history, outdoor

skills, outdoor education, or other topics concerned with public use,

enjoyment, and understanding of parks.

(f) In this section, "enroute campsite" means a campsite intended
principally for short-term occupation while in transit between
destinations, and not necessarily having restrooms, a picnic table, an

outdoor cooking facility, mor _an._app.ro_v_e.d water_s.ource.

*Section 2. AS 41.21 is amended by adding a new section to read:

Sec. 41.21.029. Donations to the state park system.
Subject to AS 41.21.030, the department may accept cash donations from
private, non-profit and governmental sources, intended to assist and

support the department in carrying out the purposes of this chapter.

*Section 3. AS 41.21.030 is amended by adding a new paragraph to read:

(d) The commissioner of administration shall separately account for
fees and other money collected under AS 41.21.026 - 41.21.029 and
deposited under (a) of this section. The annual estimated balance in

the account may be used by the legislature to make appropriations to the

department to carry out the purposes of this chapter.

*Section 4. This Act takes effect immediately under AS 01.10.070(c).



Senate Resources Committee
Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182
Lloyd Jones, Chair.

Dear Senator Jones:

| am pleased to see Senate B ill #464
collection of fees for certain state
The ability to accept cash and other
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WALTER J. HICKEL, GOVERNOR

U T |
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OFFICE OF THE COMMISSIONER FACSIMINZ: (907) 586-2754

April 13, 1992

The Honorable Lloyd Jones, Chair
Senate Resources Committee

State Capitol

Juneau, AK 99811-1182

Dear Senator Jones:

Subject: SB 464, relating to the collection of fees for certain
state park services and materials.

Position: The Department of Natural Resources supports this bill.
It will allow those who use Alaska's state parks to pay a greater
share of their maintenance and operation.

Background: Currently, park fees support approximately 24% of the

park division's operating budget. Most of the six million visits to
state parks each year are for day use activities, and a substantial
portion of the park operating budget is for day user services. Yet

the department lacks the authority to charge day use fees.

This b ill adds several day use related categories to the park fee
list, including: firewood sales; admission to visitor centers and
historic sites; sales of graphic materials, maps, plans, and other
park related merchandise; day use of certain park areas with
parking, restrooms and refuse collection; park related program
attendance. The b ill also allows the department to charge for use
of an en route campsite, as well as accept cash and other donations

to carry out park purposes.

We estimate that by the fourth year of a phased implementation,
these new fees would increase park revenues by approximately
$400,000 per year.

Recommendation: We suggest the enclosed two amendments to this

b ill. The first will allow new fees to be collected immediately,
instead of waiting for 6 to 12 months until the new fee regulations
are developed. The second w ill be a sunset clause that eliminates

the statutorily set fees once the new fee regulations are
promulgated.

Sincerely, /
Harold C. Heinze /]
Commissioner

enclosure

10-J9LH

apa



cc: Paul Fuhs, Legislative Liaison, Office of the Governor



