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T h i s  l e g i s l a t i o n  c o m p l i e s  w i t h  o u r  c o n s t i t u t i o n  a n d  h a s  n o  l e g a l  

n e e d  f o r  a n  a m e n d m e n t .  I h a v e  s t e a d f a s t l y  o p p o s e d  t h e  r u r a l  

a m e n d m e n t  o r  a n y  o t h e r  t h a t  w o u l d  o v e r r i d e  t h e  e q u a l  p r o t e c t i o n  

o r  c o m m o n  u s e  c l a u s e s  o f  o u r  c o n s t i t u t i o n .  I c o n t i n u e  t o  d o  s o .

1 u n d e r s t a n d ,  h o w e v e r ,  t h a t  t h e r e  is a  s t r o n g  p o l i t i c a l  d e s i r e  

f r o m  s o m e  f o r  a n  a m e n d m e n t  w h i c h  w o u l d  p r o t e c t  s u b s i s t e n c e  

i n  t h e  f u t u r e .

I f  p e o p l e  w i s h  to d i s c u s s  a n  a m e n d m e n t  that:

1. r e q u i r e s  t h e  l e g i s l a t u r e  t o  p r o v i d e  f o r  t h e  i d e n t i f i c a t i o n  o f  f i s h  

s t o c k s  a n d  g a m e  p o p u l a t i o n s  s u b j e c t  t o  s u b s i s t e n c e  u s e s ,

2. r e q u i r e s  t h e  l e g i s l a t u r e  t o  p r o v i d e  f o r  t h e  p r e f e r e n c e  o f  

s u b s i s t e n c e  u s e  o v e r  o t h e r  c o n s u m p t i v e  u s e s  o f  t h o s e  s t o c k s  a n d  

p o p u l a t i o n s ,  a n d

3. t a k e s  e f f e c t  o n  t h e  d a y  C o n g r e s s  a m e n d s  T i t l e  V I I I  o f  

A N I L C A  t o  a l l o w  c o m p l i a n c e  b y  A l a s k a ’s n e w  s u b s i s t e n c e  l a w  

a s  d r a f t e d  b y  t h e ' S u b s i s t e n c e  A d v i s o r y  C o u n c i l ,

I a m  w i l l i n g  t o  listen.



C E R E N E  J. P A U L  

8 ^ 7  F a u l t l i n e  A v e .

N o r t h  P o l e ,  Ak. 9 9 7 0 5

S E N A T E  R E S O U R C E S  C O M M I T T E E

H O U S E  B I L L 5 5 2

H B - 5 5 2  is the s a m e  a s  p r e v i o u s  L e g i s l a t i o n  i n  t h a t  i t  s t i l l  

d i s c r i m i n a t e s  o n  t h e  b a s i s  o f  a  p e r s o n ’s r e s i d e n c e .  U r b a n / R u r a l  

w a s  f o u n d  u n c o n s t i t u t i o n a l  b y  the C o u r t .  U n d e r  t h e  n e w  p r o p o s e d  

s e c t i o n ,  Sec. 1 6 . 0 5 . 2 6 8  Dar. (f) H B - 5 5 2  s u b s t i t u t e s  n u m b e r s  o f  h u m a n  

p o p u l a t i o n  p e r  c o m m u n i t y  a n d  r e q u i r e s  a  R u r a l  r e s i d e n c y  t o  q u a l i f y  

a n d  d i s q u a l i f i e s  y o u  if y o u  r e s i d e  i n  a n  U r b a n  a r e a  w h e r e  h u m a n  

p o p u l a t i o n  is 7 , 0 0 0  o r  g r e a t e r .  Par. (g) s t a t e s ,  t h e  B o a r d s  s h a l l  

j o i n t l y  c o n s i d e r  t h e  r e l a t i v e  I m p o r t a n c e  o f  s u b s i s t e n c e  e t c .  T h e  

B o a r d s  o f  F i s h  & G a m e  c a n  n o t  s o l v e  t h i s  e n o r m o u s  p r o b l e m .

I o p p o s e  H B - 5 5 2  i n  I t ' s  p r e s e n t  f o r m ,  it d o e s  n o t  a l l o w  f o r  e q u a l  

a c c e s s  o r  a n  e q u a l  o p p o r t u n i t y .  P r i o r  to t h e  s u b s e s t e n c e  l a w  i n  1 9 7 8  

I t  s e e m e d  t h a t  a l l  A l a s k a n ' s  w e r e  h a p p y  w i t h  t h e  e x i s t i n g  c o n d i t i o n s ,  

t o d a y  n o n e  a r e !

L e t  m e  s t a t e  t h a t  I u t t e r l y  o p p o s e  a n y  a n d  a l l  of t h e  n u m e r o u s  

p r o p o s a l s  to a m e n d  t h e  S t a t e  C o n s t i t u t i o n  f o r  s u b s i s t e n c e  a n d  to 

m a n d a t e  S t a t e  d i s c r i m i n a t i o n  f o r  t h e  M i n o r i t y  a n d  a g a i n s t  t h e  

M a j o r i t y  o f  A l a s k a  R e s i d e n t s !

S e v e r a l  h u n d r e d  y e a r s  a g o  P a t r i c k  H e n r y  s a i d , " G i v e  Me L i b e r t y  O r  G i v e  

Me D e a t h , "  I s a y  g i v e  a l l  A l a s k a n ' s  e q u a l  t r e a t m e n t  u n d e r  t h e  l a w .



A N C H O R A G E  T R I B E S  O F  T L I N G I T  A N D  H A I D A  I N D I A N S  O F  A L A S K A  ( A T T H I A )  
6 7 0  W. F I R E W E E D  L A N E ,  S U I T E  106, A N C H O R A G E ,  A L A S K A  9 9 5 0 3 - 2 5 7 8

T E L E P H O N E :  9 0 7 / 2 7 8 - 4 1 5 4

M a r c h  17, 19 9 2

H o n o r a b l e  L l o y d  J o n e s  
A l a s k a  S t a t e  S e n a t e  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  

C o m m i t t e e  
S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2  

D e a r  S e n a t o r  J o n e s :

T h e  A n c h o r a g e /fribesi) o f  T l i n g i t  H a i d a ( j n d i a n f e  o f  A l a s k a  d u r i n g  
a S u b s i s t e n c e  C o m m i t t e e  m e e t i n g  h e l d  o n  Marclr-Iot 199 2 ,  a d o p t e d  t h e  
f o l l o w i n g  m o t i o n :

" R o n  M a l l o t t / R u t h  W i l l a r d  m o t i o n  t h a t  w e  d i r e c t  l e t t e r  to 
S e n a t e  R e s o u r c e s  C o m m i t t e  a n d  r e q u e s t  t h a t  t h e y  w i t h h o l d  a n y  

d e t e r m i n a t i o n  o n  S B  4 4 3  p e n d i n g  o u t o m e  o f  A F N  S u b s i s t e n c e  S u m m i t  to 
b e  h e l d  M a r c h  2 3 - 2 4 ,  1 9 9 2  c a r r i e d .

T h e r e f o r e ,  t h i s  is a  f o r m a l  r e q u e s t  o n  b e h a l f  o f  o u r  
o r g a n i z a t i o n  t h a t  y o u r  c o m m i t t e e  p l a c e  t h e  b i l l  in p e n d i n g  u n t i l  
M a r c h  25, 1992.

T h a n k  y o u  f o r  c o n s i d e r a t i o n  o f  o u r  r e s p e c t f u l  r e q u e s t .

S i n c e r e l y ,

P r e s i d e n t

cc: F o l l o w i n g  A l a s k a  S t a t e  S e n a t e  C o m m i t t e e s
J u d i c a r y

F i n a n c e
R u l e s

92-013
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JOHNSON-LIBBER, INC.
1225 E. International Airport R d  
Suite #210
Anchorage, A K  99518-1410 

TEL: (907 ) 562-2665 FAX: (907) 561-5132

F R O M :  'T Jn t S r e u 6 * J J______________

PAGES: (Including this page)

M E S S A G E :  (If Any)

C a j U  c ^s tA / S  S A fb & d * y s

0 a s  x  c J )t/ r7 M U &  -_____________________
 -5<c/c '*>7g * 1 cJ/?y££- t

TRANK YOU.



12830 Huffman Circle 
Anchorage, A K  99518 
March 6, 192

Mr. Lloyd Jones
C H A I R M A N  S E N A T E  R E S O U R C E S  C O M M I T T E E  
P.O. B o x  5 
Juneau, A K  99811

Dear Sir:

Please, I beg you, do not even consider a constitutional amendment on the 
subsistence issue. This would in no w a y  regain stats management of our 
fish and game resources. If I a m  correct in m y  thinking, the opposite 
effect would take place. It would lock in federal judicial oversight if we 
comply with A N I L C A  on the subsistence issues.

Sincerely,

Tim Stevens 
(907) 345-3804



, B E N  R. M I L A M  
H C  02, B O X  7403 G 

PALMER, A L A S K A  99645

M a r c h  6, 1992

H o n o r a b l e  S e n a t o r  L l o y d  J o n e s  

S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  

s t a t e  C a p i t o l  B u i l d i n g  

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

R e f e r e n c e  S B  4 4 3 / H B 5 5 2  ''Subsistence''

D e a r  S e n a t o r  J o n e s :

I u n d e r s t a n d  t h a t  t h e  " S u b s i s t e n c e  B i l l "  i s  n o w  b e f o r e  y o u r  
c o m m i t t e e .  I u r g e  y o u  t o  r e j e c t  t h i s  b i l l  i n  t o t a l  b e c a u s e  i t  d o e s  
n o t  a d d r e s s  t h e  p r o b l e m .

F i r s t  a n d  f o r e m o s t  i t  d o e s  n o t  g r a n t  e q u a l  a c c e s s  f o r  a l l  A l a s k a n s ,  

S e c o n d  i t  d o e s  n o t  a d d r e s s  t h e  p r o b l e m  o f  p r o p e r  r e s o u r c e  

m a n a g e m e n t  b a s e d  o n  b i o l o g i c a l  r e a s o n s .  T h i r d  it i n c o r p o r a t e s  a 
p r i c e  t a g  o f  s o m e  $ 6 0 0 , 0 0 0  p e r  y e a r  w i t h o u t  a n y  m e a n s  o f  p l a c i n g  
t h a t  b u r d e n  o n  t h o s e  w h o  w i l l  b e n e f i t .

W e  a r e  a l l  A l a s k a n s  r e g a r d l e s s  o f  r a c e ,  c r e e d  o r  c o l o r  a n d  t h a t  is 
t h e  p r i n c i p l e s  t h a t  t h e  U n i t e d  S t a t e s  a n d  A l a s k a  w e r e  f o u n d e d  u p o n .  

T h i s  i s  a p r i n c i p l e  w e  c a n n o t  n e g o t i a t e .

O u r  f i s h  a n d  g a m e  a r e  o n e  o f  t h e  m o s t  i m p o r t a n t  r e s o u r c e s  w e  o w n .  

W i t h o u t  t h e m  s o m e  p e o p l e  w i l l  g o  h u n g r y  a n d  o t h e r s  w i l l  s u f f e r  
f i n a n c i a l l y  w i t h o u t  t h i s  s t r o n g  t o u r i s t  a t t r a c t i o n .  W e  m u s t  m a n a g e  

t h i s  r e s o u r c e  w i t h o u t  c o m p r o m i s e .  I f  w e  h a d  a s o u n d  g a m e  
m a n a g e m e n t  p o l i c y  w h i c h  m a n a g e d  g a m e  o n  a m a x i m u m  s u s t a i n e d  y i e l d  
b a s i s ,  w e  w o u l d  n o t  h a v e  t h e  p r o b l e m  o f  a l l o c a t i o n  w e  f a c e  t o d a y .

H o p e f u l l y  w e  a r e  a l l  b e g i n n i n g  t o  r e a l i z e  t h a t  o u r  s t a t e  i n c o m e  is 
d w i n d l i n g  a s  o i l  p r o d u c t i o n  s l o w s .  I n  t h e  p a s t  s p o r t s m e n  h a v e  
b o r n e  t h e  t o t a l  c o s t  o f  f i s h  a n d  w i l d l i f e  m a n a g e m e n t . ’ W e  c a n n o t  b e  

e x p e c t e d  t o  b a r e  t h e  c o s t  o f  a p r o g r a m  w h i c h  is i n h e r e n t l y  
d e t r i m e n t a l  t o  t h e  m a j o r i t y  o f  A l a s k a n s  a n d  t h e  r e s o u r c e  i t s e l f .  

A n y  b i l l  y o u  p a s s  m u s t  p a s s  t h e  c o s t  o n  t o  t h o s e  w h o  b e n e f i t .

A g a i n ,  p l e a s e  d o  n o t  p a s s  t h i s  b i l l  in i t ' s  c u r r e n t  f o r m  a n d  D O  N O T  
e v e n  c o n s i d e r  a c o n s t i t u t i o n a l  a m e n d m e n t .  If y o u  w a n t  t o  d o  

s o m e t h i n g  p o s i t i v e ,  u r g e  t h e  G o v e r n o r  t o  e n t e r  a l a w s u i t  a g a i n s t  
t h e  f e d e r a l  g o v e r n m e n t  t o  r e m o v e  t h e  r u r a l  p r e f e r e n c e .

S i n c e r e l y ,  „



F A C S IM IL E  TR AN SM IT TA L COVER SHEET

T O :  S e n a t e  R e s o u r c e s  C o m m i t t e e

P H O N E :

F A X :  5 6 2 - 4 3 7 6

N U M B E R  O F  P A G E S :  2

F R O M !  B E N  R, M I L A M

P H O N E :  2 7 4 - 7 2 3 2

F A X :  (907) 2 7 4 - 9 5 2 4

C O M M E N T S :

P l e a s e  p a s s  t h i s  i n f o r m a t i o n  t o  t h e  s e n a t e  R e s o u r c e s  C o m m i t t e e  a s  
t e s t i m o n y  t o  h e a r i n g s  c o n d u c t e d  S a t u r d a y ,  M a r c h  7, 1 9 9 2  o n

s u b s i s t e n c e



All Com mu n it y Legislatures

S u b j e c t :  Remove t h e  1986 law  on s u b s i s t e n c e  f r om  A la s k a  s t a t e
l a w .

Why: The F e d e r a l Government t h r o u g h  a c t i o n  by i t s  f e d e r a l
a g e n c ie s  have im p lem en te d r e g u l a t i o n s  w h i c h e x c l u d e  K e t c h i k a n , 
Juneau , F a i r b a n k s  and Ancho rage e x p l i c i t l y  f r om  p a r t i c i p a t i n g  i n  
h a r v e s t o f  re n ew ab le r e s o u r c e s , as w e l l  as Seward , V a ld e z , 
T a l k e e t n a , Tok , B ig  D e l t a  and o t h e r  c omm un i t i e s t h r o u g h o u t 
A l a s k a . As s t a t e d  i n  t h e  summary on F e d e r a l R e g u l a t i o n s  even 
S i t k a  once i t  has rea ched c e r t a i n  s i z e  w i l l  be r e s t r i c t e d .
These c omm un i t i e s a re c o n s i d e r e d  u rb an i n  n a t u r e  and t h e r e f o r e  
banned f r om  use o f  ren ew ab le r e s o u r c e s  f o r  S u b s i s t e n c e  pu rp o s e s 
on f e d e r a l  l a n d .

I  r e c e n t l y  ap p e a le d a d e c i s i o n  by t h e  W r a n g e l l S t .  E l i a s  Park 
S u p e r i n t e n d e n t t o  t h e N a t i o n a l  Pa rk S e r v i c e  D i r e c t o r ,  A l a s k a  
D i v i s i o n ,  on d e n y in g  my r i g h t s  as a U n i t e d  S t a t e s  C i t i z e n ,  t o  
hu n t i n  t h e  W r a n g e l l S t .  E l i a s  P a r k , an a re a I  had hun te d (12 ) 
y ea r s ago , p r i o r  t o  t h e  e s t a b l i s h m e n t o f  t h e  p a r k . I  was de n ie d 
acce s s because my r e s i d e n c y  (A n ch o ra g e ) i s  WEST o f  t h e  Lake 
L o u i s e  Road. I  was n o t o n l y  d e n ie d  my r i g h t s  t o  hu n t b u t have 
been d e n ie d t h e  r i g h t  t o  p a r t i c i p a t e  w i t h  r e s i d e n t s  EAST o f  t h e  
Lake L o u i s e Road t o  h a r v e s t any r e s o u r c e s  d e s i g n a t e d  s u b s i s t e n c e  
r e s o u r c e s  f o r  t h e i r  use f r om  t h e  p a r k . I  c a n n o t a s s i s t  them i n  
p i c k i n g  b e r r i e s  f r om  t h e  p a r k , p a c k i n g  moose f r om  t h e  p a r k n o r 
a s s i s t  them i n  b r i n g i n g  any s u b s i s t e n c e  h a r v e s t  f r om  t h e  c o r e 
p a r k t o  t h e i r  t a b l e !

I  have ap p e a le d t h i s  d e c i s i o n  t o  t h e  h i g h e s t  l e v e l  w i t h  t h e  pa rk 
s e r v i c e  and am now a p l a i n t i f f  on t h e  McDowe l l I I  case w i t h  t h e 
F e d e r a l Gove rnmen t .

A l t h o u g h  t h e  c omm i t t e e fo rm ed by G o ve rn o r H i c k e l  on s u b s i s t e n c e  
has h o n o r a b l e  i n t e n t i o n s  t h e i r  e f f o r t s  w i l l  be t o  no a v a i l .  A l l  
" g ro u n d " has been p lowed t o  th e  f a r t h e s t  h o r i z o n s  on 
s u b s i s t e n c e .  The g o v e r n o r s  boa rd c a n n o t pass on t h e  p ro b lem s 
i n h e r e n t  w i t h  t h e  1986 s t a t e  s u b s i s t e n c e  la w  o r t h e  1980 f e d e r a l  
law on s u b s i s t e n c e  t o  t h e  c i t i z e n r y  b o a rd s o f  f i s h  and game.
T h i s  was done by o u r s t a t e  l e g i s l a t u r e s  and ou r c o n g r e s s i o n a l 
p e o p le i n  t h e p a s t and i t  has f a i l e d  d i s m a l l y .  L e t seasons and 
bag l i m i t s  p r e v a i l .  L e t means and me thods , i f  r e a s o n a b l e , 
p r e v a i l .  R e s i d e n t s  o f A la s k a  w h e t h e r r u r a l  o r u rb an a re n o t 
g o in g t o  a c c e p t b e i n g  r e s t r i c t e d  f r om  t h e  h a r v e s t  o f  f i s h  and 
game f o r  t h e i r  d i n n e r  t a b l e  because o f  r e s i d e n c y ,  n o r s h o u ld  
t h e y .  The A la s k a  Supreme C o u r t s t r u c k  down th e  r e s i d e n c e  
r e q u i r e m e n t i n  McDowe l l I .  U n f o r t u n a t e l y  t h e  S t a t e  o f A la s k a  
has n o t d e c id e d t o  c h a l l e n g e  t h e d e c i s i o n  by Judge C u t l e r  t o  
r e t a i n  t h e  r em a in d e r o f  t h e  1968 s t a t e  law t h e r e f o r e  t h e  1986 
S u b s i s t e n c e  law c o n t i n u e s  t o  fum b le a lo n g  ha rm in g a l l  A l a s k a n s .



Where do you d raw t h e  b o u n d a r i e s ?  Ten m i l e s  o u t o f  town? F i f t y  
m i l e s  o u t o f  town? One th o u s a n d m i l e s  o u t o f  town? F i v e  m i l e s  
up o r  down t h e  r i v e r ?  F i f t y  m i l e s  up o r  down t h e  r i v e r  o r  f i v e  
hund re d m i l e s  up o r down t h e  r i v e r ?  What town? What r i v e r ?

These b o u n d a r i e s  c a n n o t be d e f i n e d  w i t h o u t  e x c l u d i n g  y o u r 
n e i g h b o r ,  f i s h i n g  and h u n t i n g  f r i e n d s  and r e s i d e n t s  t h r o u g h o u t  
A l a s k a . T h i s  i s  an i n s u l t !  Income ca n n o t be used because wha t 
t h o u g h t f u l  A la s k a n w ou ld t a k e  t h e  chance o f  t u r n i n g  t h e  f i s h  and 
game h a r v e s t  i n t o  a w e l f a r e  p ro g ram !

The c o s t  t o  im p lem en t t h i s  f o l l y  has been s t a g g e r i n g !  S in c e 
1978 and e a r l i e r  A la s k a n r e s i d e n t s  have s p e n t $ 1 , 0 0 0 , 0 0 0 . 0 0  
f i g h t i n g  t o  keep t h e i r  r i g h t s ,  ( I  know, I  keep t h e  book s ) t o  
h a r v e s t  f i s h  and game f o r  t h e i r  own p e r s o n a l use . A s k i n g  an 
unnamed f e d e r a l  emp loyee who w ou ld be a b l e  t o  e s t im a t e  t h e  c o s t 
f a c t o r  by a l l  go ve rnm en t a g e n c i e s , s t a t e  and f e d e r a l ,  o v e r t h e  
p a s t f o u r t e e n  y e a r s , h i s  rema rk was , and I  q u o t e , We 've o u t 
s p e n t you two hund red t o  one ! $ ‘! !00 , 0 0 0 , 0 0 0 . 0 0  and t h e  c r i t t e r  
h a s n ' t  f l o w n  y e t !  Fo r tw o hund re d m i l l i o n  we c o u l d  have 
d i s m a n t l e d  t h e  fe n c e a ro u n d t h e  b a r l e y  p r o j e c t  and p u t a b u f f a l o  
i n  e v e r y o n e ' s  b a c k y a r d !

I n  1972 The A la s k a  N a t i v e  C la im s S e t t l e m e n t A c t was pa ssed . I n  
t h a t  c o n t r a c t  t h e  n a t i v e  commun i t y r e c e i v e d  f o r t y  f o u r  m i l l i o n  
a c r e s .  The p r im a r y  pu rp o s e f o r  t h e s e  a c r e s  was s u b s i s t e n c e .
A l l  p e r s o n s who hu n t o r  f i s h  who rea d t h e  pa pe r s mus t be awp.re 
t h a t  t h e s e  a r e p r i v a t e  p r o p e r t i e s  owned by t h e  n a t i v e s ,  t o  be 
r e s p e c t e d  as p r i v a t e  p r o p e r t y .  N o t i c e s  a r e  c o n t i n u a l l y  p l a c e d  
i n  t h e  pa pe r n o t i f y i n g  o u t d o o r u s e r s  o f  t h e  b o u n d a r i e s  o f  t h e s e  
p r o p e r t i e s .  S u b s i s t e n c e  la w s , s t a t e  o r  f e d e r a l  do n o t a p p l y  t o  
t h e s e  a c r e s ! These a c r e s  were v e r y  s t r a t e g i c a l l y  s e l e c t e d  t o  
max im ize f i s h i n g  and h u n t i n g  o p p o r t u n i t i e s  e s p e c i a l l y  a d j a c e n t  
t o  w a te rw a y s . N i n e t y  e i g h t  p e r c e n t o f  t h e  v i l l a g e s  a r e a t sea 
l e v e l  w h ic h g i v e s  a t rem endou s ad va n ta g e t o  t h e  l o c a l  r e s i d e n t  
f o r  h a r v e s t i n g  f i s h  and game. E i g h t y  f i v e  p e r c e n t o f  t h e  
s u b s i s t e n c e  h a r v e s t  ( f e d e r a l  f i g u r e s )  comes f r om  t h r e e  
r e s o u r c e s , name ly , sea mammals ( n a t i v e s  have e x c l u s i v e  use , 1972 
Sea Mammal A c t ) ,  w a t e r f o w l ,  ( n a t i v e s  have a s p e c i a l  s p r i n g  
season ) and f i s h e r i e s .

P u b l i c  Law 9 2 - 2 0 3 , 92nd C ong re s s , H.R . 10367 , December 18, 1971 , 
D e c l a r a t i o n  o f  P o l i c y ,  S e c t i o n  2 , p a r a g r a p h (b ) " a l l  a b o r i g i n a l  
t i t l e s ,  i f  an y , and c l a im s  o f  a b o r i g i n a l  t i t l e  i n  A l a s k a  based 
on use and o c c upa n c y , i n c l u d i n g  submerged l a n d  u n d e r n e a t h  a l l  
w a t e r a r e a s , b o t h  i n l a n d  and o f f s h o r e ,  and i n c l u d i n g  any 
a b o r i g i n a l  h u n t i n g  o r  f i s h i n g  r i g h t s  t h a t  may e x i s t  a re h e re b y 
e x t i n g u i s h e d " .  I n  a d d i t i o n  t o  t h e  f o r t y  f o u r  m i l l i o n  a c r e s ,  a l l  
A l a s k a  r e s i d e n t s  have p a r t i c i p a t e d  i n  t h i s  c o n t r a c t  w i t h  f i v e  
hund re d m i l l i o n  d o l l a r s  f r om  o u r r e s o u r c e  base i n  a c c e l e r a t e d  
paymen ts ( f o rm e r  G o ve rn o r Hammonds p l a n , 1975 ) t o  t h e  n a t i v e  
p e o p l e .



T h i s  i s  t h e  r e a l  h i s t o r y  o f A la s k a f o r  t h e  p a s t 20 y e a r s . E ve r y 
A la s k a n has p a r t i c i p a t e d  i n  p a y in g  a j u s t  c o n t r a c t  f o r  o u r 
n a t i v e  n e i g h b o r s .

By f o l l o w i n g  G o ve rn o r H i c k e l ' s  l e a d  on n a v i g a b l e  w a t e r ,  A la s k a  
can and w i l l  r e t a i n  management o f  o u r w a te rw a y s . Q u o t i n g  f r om  a 
p ro po sed r e s o l u t i o n  b e f o r e  t h e  A la s k a  O u td o o r C o u n c i l ,  "Unde r 
o u r A la s k a S t a te h o o d Compact Ag reemen t w i t h  t h e  U n i t e d  S t a t e s  
Government A la s k a r e c e i v e d  t i t l e  t o  103 m i l l i o n  a c re s o f  l a n d , 
a l l  m a r in e c o a s t l i n e s  and a l l  n a v i g a b l e  w a t e r s  o f A l a s k a .
Under o u r Compact Ag reemen t t h e  U n i t e d  S t a t e s  Gove rnmen t 
t r a n s f e r r e d  a l l  management r i g h t s  o f f i s h ,  woods , w a t e r s ,  
w i l d l i f e  and a l l  common p r o p e r t y  and r e p l e n i s h a b i e  n a t u r a l  
r e s o u r c e s  t o  t h e  S t a t e  o f A l a s k a . The U n i t e d  S t a t e s  Supreme 
C ou r t u n de r t h e  Gu lka na d e c i s i o n  r e c o n f i r m e d  t h e  S t a t e  o f  A la s k a 
owns a l l  t i t l e  and management r i g h t s  t o  n a v i g a b l e  w a t e r s  and 
r e s o u r c e s  i n c l u d i n g  f i s h e r i e s  and s u b - s u r f a c e  r e s o u r c e s  and 
e x t r a c t i o n  r i g h t s .
The S t a t e  o f A la s k a owns t h e  management r i g h t s  t o  a l l  w a t e r s  i n  
t h e  s t a t e  o f A la s k a unde r t h e  n a v i g a b l e  w a t e r s  p u r s u a n t t o  t h e  
S ta te h o o d Compact Ag reemen t unde r A la s k a  P u b l i c  Wa te rs Law pass 
by th e A la s k a  L e g i s l a t o r s  and unde r t h e  U n i t e d  S t a t e s  Supreme 
C ou r t d e c i s i o n ,  S t a t e  o f M i s s i s s i p p i  v e r s us P h i l i p ' s  P e t r o l e um  
where t h e  c o u r t  r u l e d  i f  t i d a l  w a t e r  f l o o d s  an a re a even two 
in c h e s once a y e a r t h e  management r i g h t s  and la n d  t i t l e  r i g h t s  
s h a l l  be t r a n s f e r r e d  t o  t h e  s t a t e . "

The g o v e r n o r i s  t o  be commended f o r  h i s  a g g r e s s i v e  a c t i o n  on t h e  
w a t e r s  o f  A la s k a f o r  t h e  b e n e f i t  and w e l l  b e i n g  f o r  a l l  A la s k a n s
no m a t t e r  wha t t h e i r  r e s i d e n c y  o r  age . A la s k a n s  have p ro v e n
many t im e s  o v e r t h e i r  a b i l i t y  t o  manage and i n c r e a s e  f i s h  and 
o t h e r  re n ew ab le r e s o u r c e s .

I t s  t im e f o r  t h e  L e g i s l a t u r e s  f r om  t h e  above m en t i o n e d 
c omm un i t i e s as w e l l  as a l l  c omm un i t i e s p r o h i b i t e d  f r om  
s u b s i s t e n c e  use t o  a b id e by o u r c o n s t i t u t i o n  and b r i n g  an end t o  
t h i s  i n s u l t i n g  b e h a v i o r  by t h e  f e d e r a l  g o v e rnm en t . A l l  A l a s k a ' s  
c h i l d r e n ,  young and o l d e r  a d u l t s  d e s e r v e b e t t e r  f r om  t h e i r  
e l e c t e d  o f f i c i a l s ,  t h e y  e x p e c t and d e s e r v e t o  be t r e a t e d  
e q u a l l y .

Warren E. O lson 
5961 O r t h  C i r c l e  
A ncho rag e , A la s k a 
99516

346 1811

Pas t member o f S t a t e  o f  A la s k a C i t i z e n s  A d v i s o r y  Comm iss ion on 
F e d e r a l Lands , a p p o i n t e d  by t h e  A la s k a L e g i s l a t u r e s .



A L A S K A  O U T D O O R  C O U N C IL , IN C .

F 0 Box 34097 
Juneau, AK 99803 

463-3830

March 20, 1992

Senator Jones 
State Capitol 

Juneau, AK 99801-1182

Dear Senator Jones:

As you may know, the Alaska Outdoor Council voted to take no position 
on the Governor's subsistence bill (SB 443/HB 552) when it was 
introduced.

Our position reflected concerns about: (1) the. constitutionality of
differences in individual qualifying procedures related to residence;
(2) the lack of a mandate to verify individuals' qualifications in 
outlying areas; (3) the potential influence on Indian country arguments; 
(4) modest criteria to qualify for subsistence; (5) the need to make 
clear that both subsistence and other uses should be provided for when 
resources have recovered from a low level; and (6) the need for a 
definition of "urban". We also oppose related constitutional amend­
ments which are unnecessary to make the bill workable and would invite 
backsliding in terms of equal protection and common use of the fish 
and game resources. To comply with ANILCA by amending our Constitution 
does not "return State management". It simply locks in Federal judicial 
oversight on the State's execution of ANILCA subsistence mandates.

However, the Governor's bill does address many of our concerns and we 
applaud this progress. Specifically, it establishes individual criteria 
based on resource dependency, regardless of where a person lives, as 
the means to qualify for a priority. It clearly limits "customary trade" 
to non-commercial activities. It makes clear that subsistence uses will 
be regulated. It mandates increasing fish and game numbers when popula­
tions are low. It greatly strengthens resource protection and management.

The Alaska Outdoor Council is participating in your consideration of the 
legislation. We have recognized the importance of working for a good 
solution rather than against poor solutions. Recent Council policies 
and action demonstrate this.

For example:

1) We have formally recognized the important of non-commercial use
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of fish and game for food to support people's lifestyles;

2) We helped develop the concept of a priority based on a resource 
dependent subsistence lifestyle;

3) We worked constructively with the Governor's Subsistence Advisory 
Council on this legislation;

4) We have sought agreement with Native groups and others regarding 
resource and habitat enhancement and other management issues;

5) We have fought for continued subsistence uses in National Parks 
as authorized by ANILCA;

6) We initiated action to have Alaska represented at the Convention 
on International Trade in Endangered Species to protect Alaska Natives' 
subsistence uses of walrus;

7) We are supporting HB 446, the wildlife conservation viewing tag 
bill, that will benefit non-consumptive uses of fish and game^; and

8) We participated on the public Wolf Management Planning Team in a 
constructive, good faith effort.

The point is, we are working to resolve subsistence and other fish and 
game issues in ways that enhance everyone's opportunities to responsibly 
use fish and game resources.

Our goals with regard to the subsistence legislation are to help pass a 
bill that:

1) ensures sound resource perpetuation and management;
2) maintains the equal rights, equal protection and common use 

provisions of our state constitution;
3) provides for a subsistence priority for fish and game and for 

other uses within the bounds of the constitution;

4) does not influence Indian country legal arguments; and
5) allows people to enjoy the physical and philosophical satisfaction 

of sustaining their Alaskan lifestyles through the responsible uses of 
fish and wildlife.

We believe these goals can be met. We believe that in meeting them, other 

people's goals can also be met. Further, we believe that such a fair and 
equitable solution will have inherent stability and perman^ence that 

cannot be achieved in any other way, not even by constitutional amendment.

We look forward to helping you complete this work that the Governor has 
started.

A l l  L e g i s l a t o r s ,  page 2

Sincerely,

Legislative Affairs

CC: Governor Hickel
Commissioner Rosier
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O F  T H E  C O M M I T T E E .  L A D I E S  A N D  G E N T L E M E N :

A M - H t R E > T [ O D A Y J O _ T E S T I F Y  IN 

C I T Y  A S  P R E S I D E N T  O F  T H E  A L A S K A  F E D E R A T I f ^

T H E  S U B J E C T  B E F O R E  US IS S U B S I S T E N C E .  O N E  O F  T H E  M O S T  C O M P L E X  

A N D  D I V I S I V E  I S S U E S  IN T H E  P U B L I C  P O L I C Y  O F  O U R  S T A T E .  B E F O R E  I 

G E T  I N T O  D I S C U S S I O N  O F  S . B .  443, R E C E N T L Y  I N T R O D U C E D  B Y  T H E  

S E N A T E  R U L E S  C O M M I T T E E  B Y  R E Q U E S T  O F  T H E  G O V E R N O R .  I W A N T  T O  

/ M A K E  A F E W  R E M A R K S  W H I C H  W I L L  S E T  T H E  I M P O R T A N C E  O F  T H I S  I S S U E  

IN H I S T O R I C A L  C O N T E X T .

F I R S T .  P L E A S E  U N D E R S T A N D  W H Y  T H E  A L A S K A  F E D E R A T I O N  O F  

N A T I V E S .  A W I D E  R A N G E  O F  O T H E R  N A T I V E  O R G A N I Z A T I O N S  A R O U N D  T H E  

S T A T E .  A N D  V I R T U A L L Y  E V E R Y  M E M B E R  O F  T H E  S T A T E W I D E  N A T I V E  

C O M M U N I T Y  A R E  S O  I N T I M A T E L Y  I N V O L V E D  IN T H I S  Q U E S T I O N .  IT IS 

B E C A U S E  S U B S I S T E N C E  IS E S S E N T I A L L Y  A N A T I V E  I S S U E .  I T  IS H E R E ,  

IN O U R  S T A T E ' S  P O L I T I C S ,  A S  W E L L  A S  IN F E D E R A L  L A W ,  B E C A U S E  M O R E  

T H A N  8 0 , 0 0 0  A L A S K A  E S K I M O S ,  I N D I A N S ,  A N D  A L E U T S  A R E  H E R E .  T H E  

E C O N O M I C  A N D  C U L T U R A L  S U R V I V A L  O F  N A T I V E  I N D I V I D U A L S  A N D  N A T I V E  

C O M M U N I T I E S ,  IS T H E  M Y  R E A S O N  W H Y  T H E  C O N G R E S S  A D O P T E D  A 

S U B S I S T E N C E  P R E F E R E N C E  O N  F E D E R A L  L A N D S  IN T H E  A L A S K A  N A T I O N A L  

I N T E R E S T  L A N D S  C O N S E R V A T I O N  A C T  O F  1980. T H E  F A C T  T H A T  T H E  

C O N G R E S S  C H O S E  T O  I M P L E M E N T  T H A T  P R O T E C T I O N  O F  N A T I V E S  B Y  U S E  O F  

C O M M U N I T Y  G E O G R A P H Y  R A T H E R  T H A N  I N D I V I D U A L  R A C E  M A K E S  N O  

D I F F E R E N C E .  T H E  P O L I T I C A L  F A C T  IS T H A T ,  IF T H E  O N L Y  S U B S I S T E N C E  

U S E R S  IN R U R A L  A L A S K A  W E R E  N O N  N A T I V E  H O M E S T E A D E R S ,  T R A P P E R S  A N D  

S O U R D O U G H S ,  T H E R E  W O U L D  N E V E R  H A V E  B E E N  A N Y  T I T L E  V I I I  O F
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A N I L C A ,  T H A T  A C T  O F  T H E  C O N G R E S S  A R T I C U L A T E D  IN M O D E R N  F O R M  T H E  

T R A D I T I O N A L  O B L I G A T I O N  O F  T H E  U N I T E D  S T A T E S  T O  P R O T E C T  ITS 

I N D I G E N O U S  P E O P L E S  F R O M  T H E  O V E R W H E L M I N G  P O L I T I C A L  A N D  E C O N O M I C  

P O W E R  O F  T H E  N O N  N A T I V E  M A J O R I T Y .  ITS C O N S T I T U T I O N A L  F O U N D A T I O N  

IS T H E  C O M M E R C E  C L A U S E  O F  T H E  U N I T E D  S T A T E S  C O N S T I T U T I O N ;  A N D  

A C C O R D I N G L Y ,  T H E  F E D E R A L  C O U R T S  H A V E  F O U N D  T I T L E  V I I I  O F  A N I L C A  

T O  B E  " I N D I A N  LAW".

IN L I G H T  O F  T H I S  P O L I T I C A L  R E A L I T Y ,  S U B S I S T E N C E  M U S T  B E  

S E E N  N O T  S I M P L Y  A S  A S U B S E T  OF " F I S H  A N D  G A M E  M A N A G E M E N T "  

R A T H E R ,  IT IS A S U B S E T  O F  T H I S  S T A T E ' S  A N D  T H I S  N A T I O N ' S  S O C I A L  

P O L I C I E S  T O W A R D  T H E  P E O P L E  W H O  A R E  F R O M  A L A S K A .  A L T H O U G H  

S U B S I S T E N C E  L A W  D E A L S  W I T H  A N I M A L S ,  T H E I R  H A B I T A T S  A N D  T H E  

E F F I C I E N C Y  O F  T H E I R  M A N A G E M E N T  B Y  P U B L I C  A G E N C I E S ,  T H E  R E A L

I S S U E  A T  S T A K E  IS T H A T  OF H U M A N  U S E S  - T H E  A L L O C A T I O N  O F  T H O S E

L I M I T E D  F I S H  A N D  G A M E  R E S O U R C E S  A M O N G  C O M P E T I N G  U S E R  G R O U P S .  

T H A T  S O C I A L ,  R A T H E R  T H A N  S C I E N T I F I C ,  Q U E S T I O N  IS A T  T H E  H E A R T  OF 

T H E  C U R R E N T  Q U A N D A R Y  A N D  C A N N O T  B E  A V O I D E D .

W H Y  IS T H E  A L L O C A T I O N  O F  F I S H  A N D  G A M E  S U C H  A C R I T I C A L  

S O C I A L  Q U E S T I O N ?  IT IS B E C A U S E  T H E  P R A C T I C E  O F  S U B S I S T E N C E  

R E M A I N S  A N  A B S O L U T E  N E C E S S I T Y  F O R  T H E  E C O N O M I C  A N D  C U L T U R A L

S U R V I V A L  O F  R U R A L  A L A S K A N  V I L L A G E S  D U R I N G  T H E  L A S T  D E C A D E  O F  T H E  

T W E N T I E T H  C E N T U R Y .  D E S P I T E  L A R G E  I N F U S I O N S  O F  P U B L I C  C A P I T A L

D U R I N G  T H E  P A S T  T W O  D E C A D E S ,  T H E  E C O N O M I E S  O F  M O S T  R U R A L

V I L L A G E S  R E M A I N  U N D E R  D E V E L O D ED, A R T I F I C I A L  D E P E N D E N C I E S  OF 

G O V E R N M E N T .  T H E Y  O F F E R  F E W  I N C O M E  P R O D U C I N G  J O B S ,  A N D  T H O S E  

W H I C H  D O  E X I S T  A R E  O F T E N  IN T H E  H A N D S  O F  T R A N S I E N T ,  N O N  N A T I V E



P R O F E S S I O N A L S ,  M A N Y  N A T I V E  P E O P L E ,  L A C K I N G  A N Y  P R O D U C T I V E  L A B O R  

O T H E R  T H A N  S U B S I S T E N C E  H A V E  C O M E  T O  R E L Y  O N  G O V E R N M E N T  T R A N S F E R  

P A Y M E N T S  F O R  C A S H  IN A N  E X T R A O R D I N A R I L Y  H I G H  C O S T  O F  L I V I N G  

AREA, T H E  A V E R A G E  V I L L A G E  F A M I L Y  P U T S  T O G E T H E R  A P A T C H W O R K  

Q U I L T  OF C A S H  A N D  S U B S I S T E N C E  H A R V E S T S  IN O R D E R  T O  G E T  T H R O U G H  

E A C H  Y E A R .

B U T  E C O N O M I C S  A L O N E  W I L L  N O T  E X P L A I N  W H Y  T H E  C U R R E N T  

S U B S I S T E N C E  D I L E M M A  IN S T A T E  P O L I T I C S  H A S  S O  G A L V A N I Z E D  T H E  

I N T E R E S T  A N D  P A R T I C I P A T I O N  O F  N A T I V E S ,  T H E  P E R S O N A L  A N D  

C U L T U R A L  N E E D S  O F  N A T I V E  P E O P L E  A R E  C E N T R A L  T H R O U G H  O U R  

I N V O L V E M E N T  AS W E L L ,  S U B S I S T E N C E  A N D  T H E  L A N D  C O N N E C T  US T O  O U R  

P A S T  A N D  T O  E A C H  O T H E R .  T H E Y  P R O V I D E  P R O D U C T I V E  L A B O R  - A 

N E C E S S I T Y  F O R  H E A L T H Y  H U M A N  B E I N G S  E V E R Y W H E R E  IN T H E  W O R L D ,  

S U B S I S T E N C E  IS T H U S  A S E L F - S U S T A I N I N G  A C T I V I T Y  IN W H I C H  N A T I V E  

P E O P L E  T A K E  E N O R M O U S  P E R S O N A L  P R I D E ,  IT T E L L S  US W H O  W E  A R E  A N D  

W H A T  W E  A R E  W O R T H ;  A N D  W I T H O U T  IT, W E  W O U L D  B E  LOST.

A S  A C O N S E Q U E N C E  O F  T H E S E  E C O N O M I C  A N D  C U L T U R A L  F A C T S ,  T H E  

G O A L  O F  T H E  N A T I V E  C O M M U N I T Y  IN T H E  C U R R E N T  S U B S I S T E N C E  

C O N T R O V E R S Y  IS P R E C I S E L Y  W H A T  W E  H A V E  B E E N  S E E K I N G  F O R  M O R E  T H A N  

A D E C A D E  - T O  P R O V I D E ,  IN B O T H  F E D E R A L  A N D  S T A T E  LAW, AN 

E F F E C T I V E ,  L O N G  T E R M  P R O T E C T I O N  O F  T H E  T R A D I T I O N A L  S U B S I S T E N C E  

P R A C T I C E S  O F  O U R  N A T I V E  C O M M U N I T I E S .  T H A T  V A L I D  P U B L I C  P U R P O S E ,  

A N D  T H E  F A C T  R E M A I N S  T H A T ,  W I T H O U T  IT, M O S T  N A T I V E  V I L L A G E S  IN 

T H I S  S T A T E  A R E  D O O M E D .  T H E  C O N S T A N T L Y  S U B S I S T E N C E  T U R M O I L  OF 

T H E  P A S T  D E C A D E  H A S  T A U G H T  US T H A T  W E  M U S T  N O T  S E T T L E  F O R  

A R R A N G E M E N T S  T H A T  A R E  P O L I T I C A L L Y  O R  J U D I C I A L L Y  U N S T A B L E  O V E R



T I ME. W E  W A N T  T H I S  I S S U E  S E T T L E D  O N C E  A N D  F O R  A L L  IN A M A N N E R  

W H I C H  G U A R A N T E E S  T H E  L O N G  T E R M  S U R V I V A L  O F  O U R  P E O P L E .

S I N C E  E A R L Y  1990, I M M E D I A T E L Y  F O L L O W I N G  T H E  M c D O W E L L

D E C I S I O N  BY T H E  A L A S K A  S U P R E M E  C O U R T ,  T H E  S T A T E W I D E  N A T I V E

C O M M U N I T Y  H A S  C O N S I S T E N T L Y  S U P P O R T E D  T H E  C O A L  O F  R E T U R N I N G  

U N I T A R Y  F I S H  A N D  G A M E  M A N A G E M E N T  O N  A L L  L A N D S  IN A L A S K A  T O  T H E  

S T A T E  G O V E R N M E N T  AS L O N G  A S  T H E  R I G H T S  A N D  I N T E R E S T S  OF N A T I V E  

P E O P L E  A R E  T H E R E B Y  P R O T E C T E D ,  W E  R E C O G N I Z E  T H A T  T H E  C U R R E N T  

A R R A N G E M E N T  O F  D U A L  M A N A G E M E N T  OF H I G H L Y  M O B I L E  F I S H  S T O C K S  A N D  

G A M E  P O P U L A T I O N  B Y  T W O  S E P A R A T E  L E V E L S  OF G O V E R N M E N T  IS 

E S S E N T I A L L Y  I R R A T I O N A L .  B U T  T H E  F A C T  R E M A I N S  T H A T ,  N O  M A T T E R  

W H A T  N A T I V E S  T H I N K ,  O N L Y  T H E  S T A T E  O F  A L A S K A  (TH I S  L E G I S L A T U R E ,

T H I S  G O V E R N O R  A N D  T H I S  E L E C T O R A T E  A T  L A R G E )  C A N  R E S O L V E  T H E

C U R R E N T  I M P A S S E  B E T W E E N  F E D E R A L  A N D  S T A T E  LAW S .  IT IS C L E A R  T O  

US T H A T ,  AS A T H R E S H O L D  M A T T E R ,  T H E  S O L U T I O N  M U S T  I N C L U D E  A N  

A P P R O P R I A T E  A M E N D M E N T  T O  T H E  A L A S K A  C O N S T I T U T I O N ,  P A S S E D  B Y  

T W O - T H I R D S  OF B O T H  H O U S E S  OF T H E  L E G I S L A T U R E  A N D  B Y  A S I M P L E  

M A J O R I T Y  OF T H E  V O T E R S  IN T H E  N E X T  G E N E R A L  E L E C T I O N .  W H A T E V E R  

S T A T U T E  L E G I S L A T I O N  M A Y  O R  M A Y  N O T  B E  A P A R T  O F  T H E  S O L U T I O N  T O  

O U R  C U R R E N T  D I L E M M A  IN A L A S K A ,  T H E  C O N S T I T U T I O N  M U S T  B E  A M E N D E D .

AN A P P R O P R I A T E  C O N S T I T U T I O N A L  A M E N D M E N T ,  IN T U R N ,  M U S T  

A C C O M P L I S H  A T  L E A S T  T W O  T H I N G S :  F I R S T ,  IT M U S T  E M B O D Y  A N

U N E Q U I V O C A L  P O L I C Y  S T A T E M E N T ,  B Y  T H E  P E O P L E  O F  A L A S K A ,  

R E C O G N I Z I N G  S U B S I S T E N C E  A S  P R I O R I T Y  U S E  O F  F I S H  A N D  G A M E  

R E S O U R C E S  T H R O U G H O U T  T H E  S T A T E .  T H A T  H I S T O R I C A L  P R I N C I P A L  IS S O  

C R I T I C A L  T O  T H E  F U T U R E  O F  A L A S K A ,  IT D E S E R V E S  T O  B E  S T A T E D



C L E A R L Y  IN O U R  B O D Y  O F  O R G A N I C  LAW. S E C O N D ,  AN A M E N D M E N T  M U S T  

G I V E  T H E  L E G I S L A T U R E  T H E  A U T H O R I T Y ,  W H I C H  IT D O E S  N O T  N O W  E N J O Y ,  

B A S E D  O N  T H E  A L A S K A  S U P R E M E  C O U R T ' S  F I N D I N G  M c D O W E L L  v S T A T E , T O  

E N A C T  A N  A P P R O P R I A T E  A N D  E F F E C T I V E  M E C H A N I S M  F O R  D E F I N I N G  W H O  IS 

E L I G I B L E  F O R  T H E  S U B S I S T E N C E  P R E F E R E N C E ,  W H E T H E R  T H A T  

E L I G I B I L I T Y  S H O U L D  B E  D E T E R M I N E D  B Y  G E O G R A P H Y  O F  R E S I D E N C E ,  

C O M M U N I T Y  O R  A R E A  C H A R A C T E R I S T I C S ,  C U S T O M A R Y  A N D  T R A D I T I O N A L  

U S E S ,  L I F E S T Y L E ,  E C O N O M I C  D E P E N D E N C E ,  A V A I L A B I L I T Y  O F  

A L T E R N A T I V E  R E S O U R C E S  O R  A N Y  C O M B I N A T I O N  O F  S U C H  C R I T E R I A ,  T H I S  

L E G I S L A T U R E  M U S T  H A V E  T H E  P O W E R  T O  E N A C T  IT, A N D  U N T I L  T H E  

P E O P L E  G I V E  T H E  L E G I S L A T U R E  T H A T  P O W E R ,  A L L  O T H E R  Q U E S T I O N S  O F  

F E D E R A L  A N D  S T A T E  S T A T U T E S  A R E  M E R E L Y  S P E C U L A T I V E .

O N  F E B R U A R Y  28, T H E  O F F I C E  O F  G O V E R N O R  H I C K E L  R E L E A S E D  A 

P U B L I C  S T A T E M E N T  O N  T H E  Q U E S T I O N  O F  A C O N S T I T U T I O N A L  A M E N D M E N T  

IN A S S O C I A T I O N  W I T H  H I S  S.B. 44 3 .  IN IT, T H E  G O V E R N O R  S T A T E D  

T H A T  H I S  B I L L  " C O M P L I E S  W I T H  O U R  C O N S T I T U T I O N  A N D  H A S  N O  L E G A L  

N E E D  F O R  AN A M E N D M E N T . "  HE G O E S  O N  T O  R E I T E R A T E  T H A T  HE H A S  

S T E A D F A S T L Y  O P P O S E D  A M E N D I N G  T H E  C O N S T I T U T I O N  F O R  A R U R A L  

P R E F E R E N C E  C R  F O R  T H E  O T H E R  M E C H A N I S M  T H A T  W O U L D  ' O V E R R I D E  T H E  

E Q U A L  P R O T E C T I O N  O R  C O M M O N  U S E  C L A U S E S  O F  O U R  C O N S T I T U T I O N " ,  A N D  

H E  C O N T I N U E S  T O  D O  SO. H O W E V E R ,  T H E  G O V E R N O R  A D D E D  T H A T  " T H E R E  

IS A S T R O N G  P O L I T I C A L  D E S I R E  F R O M  S O M E  F O R  A N  A M E N D M E N T  W H I C H  

W O U L D  P R O T E C T  S U B S I S T E N C E  IN T H E  F U T U R E . "  HE C O N C L U D E D  B Y

S A Y I N G  T H A T  R E Q U I R E S  T H E  L E G I S L A T U R E  T O  P R O V I D E  I D E N T I F I C A T I O N  

OF F I S H  S T O C K S  A N D  G A M E  P O P U L A T I O N S  S U B J E C T  T O  S U B S I S T E N C E  U S E S ,  

R E Q U I R E S  T H E  L E G I S L A T U R E  T O  P R O V I D E  F O R  T H E  P R E F E R E N C E  OF



S U B S I S T E N C E  U S E  O V E R  O T H E R  C O N S U M P T I V E  U S E S  OF T H O S E  S T O C K S  A N D  

P O P U L A T I O N S  A N D  T A K E S  E F F E C T  O N  T H E  D A Y  C O N G R E S S  A M E N D S  T I T L E  

V I I I  O F  A N I L C A  TO A L L O W  C O M P L I A N C E  B Y  A L A S K A ' S  N E W  S U B S I S T E N C E  

L A W  D R A F T E D  B Y  T H E  S U B S I S T E N C E  A D V I S O R Y  C O U N C I L ,

I P E R S O N A L L Y  R E G A R D  T H E  G O V E R N O R ' S  O P E N I N G  ON T H E  I S S U E  OF 

A C O N S T I T U T I O N A L  A M E N D M E N T  T O  B E  T H E  S I N G L E  M O S T  S I G N I F I C A N T  

D E V E L O P M E N T  O N  S U B S I S T E N C E  IN T H E  P A S T  YEAR. IT A P P E A R S  TO 

R E C O G N I Z E  T H A T ,  A T  T H E  L E A S T ,  T H E  P E O P L E  O F  A L A S K A  D E S E R V E  T H E  

O P P O R T U N I T Y  T O  V O T E  O N  T H I S  C O N S T I T U T I O N A L  Q U E S T I O N  - AN 

O P P O R T U N I T Y  W H I C H  W A S  N O T  A F F O R D E D  T O  T H E M  B Y  A O N E  V O T E  

M I N O R I T Y  IN T H E  A L A S K A  H O U S E  O F  R E P R E S E N T A T I V E S  IN 1990. T H E  

G O V E R N O R ' S  S T A T E M E N T  A L S O  A P P E A R E D  T O  R E C O G N I Z E  T H E  L O N G  T E R M  

H I S T O R I C  I M P O R T A N C E  O F  T H E  S U B S I S T E N C E  Q U E S T I O N  A N D  ITS R I G H T F U L  

P L A C E  IN T H E  C O N S T I T U T I O N  A S  G U I D A N C E  T O  F U T U R E  L E G I S L A T I O N ,  

F U T U R E  G O V E R N O R S  A N D  F U T U R E  C O U R T S .

H A V I N G  S A I D  T H A T ,  I W O U L D  A L S O  C A U T I O N  T H A T  T H E  K I N D  O F  

A M E N D M E N T  D E S C R I B E D  IN T H E  G O V E R N O R ' S  S T A T E M E N T  M A Y  W E L L  N O T  B E  

T H E  K I N D  OF C O N S T I T U T I O N A L  A M E N D M E N T  I H A V E  D E S C R I B E D  TO Y O U .  I 

W O U L D  A L S O  A D D  A S T R O N G  D I S A G R E E M E N T  W I T H  T H E  G O V E R N O R ' S  

A P P A R E N T  R E A S O N S  F O R  H I S  C U R R E N T  W I L L I N G N E S S  T O  D I S C U S S  AN 

A M E N D M E N T .  T H E  A L A S K A  N A T I V E  C O M M U N I T Y  D O E S  N O T  F E E L  T H A T  T H E  

C O N S T I T U T I O N  O F  T H I S  S T A T E ,  W H I C H  IS O N E  O F  T H E  M O S T  P R E C I O U S  

D O C U M E N T S  W E  H A V E ,  S H O U L D  B E  T R E A T E D  A S  A F O R M  O F  P O L I T I C A L  

L E V E R A G E  IN T H E  P R O C E S S  O F  L E G I S L A T I O N  O R  A T T A C H E D  T O  A C T I O N S  B Y  

T H E  U N I T E D  S T A T E S  C O N G R E S S .  W E  O W E  T H E  C O N S T I T U T I O N  B E T T E R  

T R E A T M E N T  T H A N  T H A T .  IF S U B S I S T E N C E ,  A S  AN E N D  IN I T S E L F ,  IS



O N E  O F  T H O S E  F U N D A M E N T A L  P O L I T I C A L  C O N S I D E R A T I O N S  D E S E R V I N G  

I N C L U S I O N  IN T H E  C O N S T I T U T I O N ,  W E  S H O U L D  D O  IT A N D  W E  S H O U L D  D O  

IT NOW,

IT IS A L S O  W O R T H  A D D I N G  T H A T  T H E R E  A R E  M A N Y  G O O D  L E G A L  

M I N D S  IN T H I S  W H O  S I M P L Y  D I S A G R E E  W I T H  T H E  G O V E R N O R ' S  C O N T E N T I O N  

T H A T  H I S  B I L L ,  N O W  B E F O R E  T H I S  L E G I S L A T U R E ,  C O M P L I E S  W I T H  T H E  

C O N S T I T U T I O N  A S  IT C U R R E N T L Y  R E A D S .  T O  M Y  K N O W L E D G E ,  N O  W R I T T E N  

O P I N I O N  B Y  T H E  A T T O R N E Y  G E N E R A L  O F  T H I S  S T A T E  C O N C E R N I N G  T H E  

C O N S T I T U T I O N A L I T Y  OF T H E  G O V E R N O R ' S  P R O P O S E D  B I L L  H A S  B E E N  

R E N D E R E D ,  I W O U L D  L I K E  T O  T A K E  T H I S  O P P O R T U N I T Y  T O  S U G G E S T  T H A T  

T H E  L E G I S L A T U R E  R E Q U E S T  S U C H  A W R I T T E N  O P I N I O N ,  S P E C I F Y I N G  T H A T  

T H E  A T T O R N E Y  G E N E R A L  E X P L A I N  N O T  O N L Y  W H E T H E R  O R  N O T  T H E  B I L L  IS 

C O N S T I T U T I O N A L  ( W H I C H  IS E S S E N T I A L L Y  A P O L I T I C A L  C A L L )  B U T  A L S O  

T H E  L E G A L  R E A S O N I N G  B E H I N D  T H A T  D E T E R M I N A T I O N  ( W H I C H  IS A N  

E X E R C I S E  IN LAW). W E  A L L  N E E D  T O  H E A R  F R O M  T H E  A T T O R N E Y  G E N E R A L  

A N D  T H E  G O V E R N O R  O N  W H Y  T H I S  B I L L ,  F O L L O W I N G  T H E  M c D O W E L L  

D E C I S I O N  B Y  T H E  A L A S K A  S U P R E M E  C O U R T ,  IS N O T  J U S T  A S  V I O L A T I V E  

O F  T H E  F U L L  P R O T E C T I O N  O R  C O M M O N  U S E  C L A U S E S  O F  T H E  C O N S T I T U T I O N  

A S  W A S  T H E  O L D  R U R A L  P R E F E R E N C E  IN S T A T E  L A W  W H I C H  W A S  

N U L L I F I E D .

H A V I N G  R A I S E D  T H O S E  C A V E A T S ,  L E T  M E  C O N C L U D E  O N  T H E  I S S U E  

O F  A C O N S T I T U T I O N A L  A M E N D M E N T  B Y  S A Y I N G  T H A T  T H E  G O V E R N O R ' S  

W I L L I N G N E S S  T O  D I S C U S S  IT IS E N C O U R A G I N G  A N D  M A Y  C O N S T I T U T E  A 

S I G N I F I C A N T  B R E A K T H R O U G H  IF T H E  L A N G U A G E  O F  S U C H  A N  A M E N D M E N T  

A N D  T H E  L A N G U A G E  O F  AN A P P R O P R I A T E  S T A T U T E  C A N  B E  W O R K E D  OUT.
<jJL*

A C C O R D I N G L Y , ' !  H A V E  C O N T A C T E D  T H E  G O V E R N O R ' S  O F F I C E  IN O R D E R  TO
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SET'tU U P  D E T A I L E D  A N D  I N T E N S I V E  D I S C U S S I O N S  B E T W E E N  T H E  A L A S K A  

F E D E R A T I O N  OF N A T I V E S  A N D  T H E  G O V E R N O R ' S  S T A F F  IN O R D E R  T O  S E E  

IF T H E R E  IS C O M M O N  G R O U N D  R E G A R D I N G  A C O N S T I T U T I O N A L  A M E N D M E N T  

AND, O R  A S T A T U T E ,

N O W  L E T  M E  M O V E  ON, MR. C H A I R M A N ,  T O  A B R I E F  D I S C U S S I O N  OF

T H E  S T A T U T O R Y  L A N G U A G E  P R O P O S E D  IN S.B. 4 4 3  N O W  B E F O R E  T H I S

C O M M I T T E E ,  T H I S  B I L L  W A S  W O R K E D  O N  E X T E N S I V E L Y  B Y  T H E

G O V E R N O R ' S  O F F I C E ,  T H E  A T T O R N E Y  G E N E R A L ' S  O F F I C E ,  T H E

N I N E - M E M B E R  G O V E R N O R ' S  S U B S I S T E N C E  A D V I S O R Y  C O U N C I L  D U R I N G  T H E  

P A S T  F O U R  M O N T H S .  A L T H O U G H  T H E  I N D I V I D U A L  M E M B E R S  OF T H E  

C O U N C I L  A N D  T H E  O R G A N I Z A T I O N S  T H E Y  R E P R E S E N T E D  D I D _ N O J  S I G N  O F F  

O N  T H E  ^ I N A L  P R O D U C T  Y O U  H A V E  IN F R O N T  O F  YO U ,  B E C A U S E  E A C H  OF 

T H E M  M I G H T  H A V E  F O U N D  S I G N I F I C A N T  F L A W S  IN T H E  T E X T *  T H E R E  C A N  

B E  N O  D O U B T  T H A T  W H A T  W E  H A V E  S E E N  H A S  B E E N  A F A I T H  E F F O R T  B Y

C I T I Z E N S  A N D  P O L I T I C A L  L E A D E R S  T O  T R Y  T O  F I N D  A N  A P P R O P R I A T E

S T A T U T O R Y  S O L U T I O N .  T H E  G O V E R N O R  IS T O  B E  C O M M E N D E D  F O R  H I S  

E F F O R T S  A N D  P E R S O N A L  C O M M I T M E N T  IN P U L L I N G  T O G E T H E R  D I F F E R E N T  

U S E R  G R O U P S  A N D  IN G E T T I N G  T H E M  T O  T A L K  F R A N K L Y  A N D  H O N E S T L Y  

W I T H  O N E  A N O T H E R  A B O U T  T H E  M O S T  D I V I S I V E  I S S U E  IN P O L I T I C S .

T H E  I S S U E  B E F O R E  US, H O W E V E R ,  IS N O T  T H E  P R O C E S S  B U T  T H E

P R O D U C T ;  A N D  I N E E D  T O  S T A T E  A T  T H E  O U T S E T  O F  T H I S  C O M M I T T E E ' S

E X A M I N A T I O N  OF T H E  B I L L  T H E  F A C T  T H A T  IT C A N N O T  B E  S U P P O R T E D  B Y  

T H E  A L A S K A  F E D E R A T I O N  OF N A T I V E S  O R  T H E  S T A T E W I D E  N A T I V E  

C O M M U N I T Y  W I T H O U T  S I G N I F I C A N T  A L T E R A T I O N .  I D O  N O T  M E A N  M E R E L Y  

F I N E  T U N I N G  O R  L A N G U A G E  C H A N G E S .  I M E A N  T H A T ,  A L T H O U G H  T H E  

T H R E E  T I E R  S T R U C T U R E  OF C O M M U N I T Y  P R E S U M P T I O N S  O F  E L I G I B I L I T Y



F O R  T H E  S U B S I S T E N C E  P R E F E R E N C E  M A Y  H A V E  S O M E  P O T E N T I A L  F O R  

P R O G R E S S  IN O U R  C U R R E N T  D I L E M M A ,  T H E  B I L L  B E F O R E  Y O U  R E P R E S E N T S  

A S I G N I F I C A N T  L O S S  O F  S U B S I S T E N C E  P R O T E C T I O N S  T O  N A T I V E  V I L L A G E S  

A L L  A C R O S S  R U R A L  A L A S K A ,  W I T H  O R  W I T H O U T  A C O N S T I T U T I O N A L  

A M E N D M E N T  A N D  R E G A R D L E S S  O F  W H A T  T H E  C O N G R E S S  S H O U L D  DO O R  W I L L  

D O  W I T H  A N I L C A .  AS A S T A R T I N G  P O I N T ,  I N E E D  T O  L I S T  F O R  Y O U  

F I V E  A B S O L U T E L Y  F U N D A M E N T A L  A R E A S  OF C O N C E R N  W H I C H  M A K E  T H E  

G O V E R N O R ' S  B I L L  A N  H I S T O R I C A L  B A C K W A R D S  S T E P  F O R  N A T I V E  P E O P L E .

F I R S T ,  T H E  L E V E L  O F  P R O T E C T I O N  F O R  T H E  S U B S I S T E N C E  

P R E F E R E N C E  IN L E V E L  O N E  C O M M U N I T I E S  ( W H I C H  A R E  A L L  V I L L A G E S  IN 

T H E  B U S H )  IS N O T  A S  H I G H  AS T H E  L E V E L  OF P R O T E C T I O N  O F F E R E D  IN 

T H E  F E D E R A L  L A W  A N D  T H A T  H A D  B E E N  O F F E R E D  IN T H E  S T A T E  L A W  

N U L L I F I E D  B Y  T H E  M c D O W E L L  D E C I S I O N .  A S  O R I G I N A L L Y  C O N S I D E R E D  B Y  

T H E  S U B S I S T E N C E  A D V I S O R Y  C O U N C I L ,  T H I S  B I L L  W O U L D  H A V E  P R O V I D E D  

T O  S U C H  C O M M U N I T I E S  AN I R R E B U T T A B L E  P R E S U M P T I O N  E L I G I B I L I T Y  F O R  

T H E  P R E F E R E N C E .  H O W E V E R ,  L A T E  IN T H E  A D V I S O R Y  C O U N C I L ' S  

P R O C E S S ,  T H E  A T T O R N E Y  G E N E R A L ' S  O F F I C E  S T R O N G L Y  A D V I S E D  T H A T  T H E  

W O R D  I R R E B U T T A B L E  B E  R E M O V E D ,  M E A N I N G  T H A T - C E R T A I N  I N D I V I D U A L S  

R E S I D I N G  IN S M A L L  N A T I V E  V I L L A G E S  M A Y  IN F A C T  B E  R E Q U I R E D  T O  

P R O V E  I N D I V I D U A L  E L I G I B I L I T Y  A C C O R D I N G  T O  S T A N D A R D S  W H I C H  A R E  

D I F F I C U L T  T O  E N F O R C E .  T H A T  F A C T  O P E N E D  T H E  H I S T O R I C A L  D O O R  T O  

T H E  G E N E R A L  E R O S I O N  OF L E G A L  P R O T E C T I O N S  OF T H E  S U B S I S T E N C E  

E L I G I B I L I T Y  IN T H E  N E E D I E S T  C O M M U N I T I E S  OF O U R  S T A T E  - P R E C I S E L Y  

T H O S E  P L A C E S  F O R  W H I C H  S U B S I S T E N C E  P R E F E R E N C E  W A S  D R A F T E D  IN T H E  

F I R S T  P L A C E .  F A C E D  W I T H  T H I S  F A C T ,  T H E  S T A T E W I D E  N A T I V E  

C O M M U N I T Y  H A S  NO C H O I C E  E X C E P T  T O  P O I N T  O U T  T H A T  T H I S  B I L L
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R E P R E S E N T S  A S I G N I F I C A N T  " N E T  L O S S "  O F  P R O T E C T I O N S ,  W H E N  

C O M P A R E D  T O  F E D E R A L  LAW; A N D  W E  A R E  ON T H E  P U B L I C  R E C O R D  AS 

M A I N T A I N I N G  A P O S I T I O N  W E  W I L L  N O T  N E G O T I A T E  O R  C O M P R O M I S E  A W A Y  

T H O S E  E C O N O M I C  A N D  C U L T U R A L  D E F E N S E S  O F  T H E  V I L L A G E S .

S E C O N D ,  T H E  G O V E R N O R ' S  B I L L  B E G I N S  F R O M  T H E  F A U L T Y  P R E M I S E  

O F  E X E M P T I N G  W H O L E  F I S H  S T O C K S  A N D  G A M E  P O P U L A T I O N S  ( T H A T  IS

E N T I R E  G E O G R A P H I C A L  A R E A S  O F  T H E  S T A T E )  F R O M  A L L  S U B S I S T E N C E

U S E S ,  R E G A R D L E S S  O F  T H E  I N D I V I D U A L  E L I G I B I L I T Y  F O R  T H E  

S U B S I S T E N C E  P R E F E R E N C E  O F  P E O P L E  A N D  C O M M U N I T I E S  I N S I D E  T H O S E  

A R E A S .  IN S H O R T ,  W H A T E V E R  T H E  V A L U E  O F  T H E  G O V E R N O R ' S  S Y S T E M  OF 

E L I G I B I L I T Y  F O R  T H E  S U B S I S T E N C E  P R E F E R E N C E ,  IT IS N O W  C L E A R  T H A T  

P R E L I M I N A R Y  P O L I C Y  D E C I S I O N S  W E R E  M A D E  T O  E N S U R E  T H A T  E N T I R E  

A R E A S  O F  T H E  S T A T E ,  D E L I N E A T E D  B Y  T H E  B O A R D S  O F  F I S H  A N D  GAM E ,  

W O U L D  A U T O M A T I C A L L Y  B E  E X E M P T E D  E E C A U S E  T H E Y  R E P R E S E N T  P L A C E S  IN 

W H I C H  T H E R E  A R E  S I G N I F I C A N T  U S E R  G R O U P  C O N F L I C T S  O V E R  L I M I T E D  

R E S O U R C E S ,  S U C H  A S  O N  T H E  K E N A I  P E N I N S U L A  A N D  O T H E R  A R E A S .  B U T  

T H E  W H O L E  P O I N T  O F  H A V I N G  A S U B S I S T E N C E  P R E F E R E N C E  A T  A L L  IS T O  

P R O T E C T  L E G I T I M A T E  S U B S I S T E N C E  U S E R S  IN P L A C E S  W H E R E  T H E R E  IS 

C O N F L I C T ,  N O T  W H E R E  T H E  I S S U E  IS M O O T .  IF P E O P L E  A N D  

C O M M U N I T I E S  A R E  E L I G I B L E  F O R  T H E  S U B S I S T E N C E  P R E F E R E N C E  IN A N Y  

L O C A T I O N  OF T H E  S T A T E ,  B A S E D  U P O N  T H E I R  L I F E S T Y L E  AS D E F I N E D  IN 

T H I S  L E G I S L A T I O N ,  T H E Y  S H O U L D  A L L  B E  T R E A T E D  E Q U A L L Y ,  NO M A T T E R  

H O W  D I F F I C U L T  T H A T  M A K E S  T H E  P O L I T I C S  OF T H E  F I S H  A N D  G A M E

B O A R D S .  T O  DO O T H E R W I S E  IS N O T  O N L Y  U N F A I R  B U T  P R O B A B L Y

U N C O N S T I T U T I O N A L  A S  W E L L .

T H I R D ,  T H E  G O V E R N O R ' S  B I L L  E F F E C T I V E L Y  G U T S  T H E  F U N D A M E N T A L
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M A N A G E M E N T  P R I N C I P A L  W H I C H  P R E V A D E S  T I T L E  VIII O F  A N I L C A  AND 

W H I C H  H A S  B E E N  S U B S E Q U E N T L Y  R E F I N E D  B Y  T H E  F E D E R A L  C O U R T S :  T H E

C O N C E P T  T H A T  T H E  B O A R D S  OF F I S H  A N D  G A M E  M U S T  M A N A G E  T H E  E N T I R E  

S U B S I S T E N C E  S Y S T E M  IN S U C H  A W A Y  AS T O  I N F L I C T  T H E  " L E A S T  

A D V E R S E  I M P A C T "  O N  T H E  " C U S T O M A R Y  A N D  T R A D I T I O N A L "  U S E S  A N D  

P R A C T I C E S  OF A L A S K A N  C O M M U N I T I E S .  T H A T  L A N G U A G E  IN F E D E R A L  LAW 

C O N S T I T U T E S  T H E  L E G A L  B O W L  W O R K  OF S U B S I S T E N C E  P R O T E C T I O N S  F O R  

O U R  N A T I V E  V I L L A G E S .  IF IT IS R E M O V E D  O R  S I G N I F I C A N T L Y

D I M I N I S H E D ,  IT R E P R E S E N T S  A N  E N O R M O U S  S T E P  B A C K W A R D S  F O R  US AND 

O P E N S  T H E  H I S T O R I C A L  D O O R  T O  T H E  G R A D U A L  E R O S I O N  O F  T H E  E N T I R E  

S Y S T E M .  T H E  G O V E R N O R ' S  B I L L ,  W H I L E  M A K I N G  C E R T A I N  R E T O R I C A L  

J E S T U R E S  IN T H E  D I R E C T I O N  O F  " L E A S T  A D V E R S E  I M P A C T "  A N D  

" C U S T O M A R Y  A N D  T R A D I T I O N A L  U S E S , "  E F F E C T I V E L Y  S U B S T I T U T E S  A 

C O N C E P T  O F  " R E A S O N A B L E  O P P O R T U N I T Y "  W H I C H  T H E  B O A R D S  M U S T

P R O V I D E  T O  S U B S I S T E N C E  U S E R S .  W H E N  C O M P A R E D  W I T H  T H E  F E D E R A L

S T A N D A R D ,  T H A T  C O N C E P T  IS H O P E L E S S L Y  I N A D E Q U A T E  A N D  M U S T  BE

R E W R I T T E N  T O  R E F L I C T  A N I L C A  L A N G U A G E .

F O U R T H ,  T H E  G O V E R N O R ' S  B I L L ,  IN D E F I N I N G  E L I G I B I L I T Y  F O R  

T H E  S U B S I S T E N C E  P R E F E R E N C E  B Y  L I F E S T Y L E ,  R A T H E R  T H A N  R E S I D E N C E ,  

I N E V I T A B L Y  R U N S  I N T O  T H E  P R O B L E M  O F  S E T T I N G  UP Q U A N T I F I A B L E ,  

P R O V E A B L E  C R I T E R I A  O F  I N D I V I  U A L  I Z E D  E L I G I B I L I T Y .  IF AN A L A S K A N  

IN A N Y  O F  T H E  T H R E E  L E V E L S  OF C O M M U N I T I E S  IF R E Q U I R E D  T O  P R O V E  

H I S  O R  H E R  I N D I V I D U A L  E L I G I B I L I T Y  F O R  T H E  P R E F E R E N C E ,  T H E R E  A R E  

S E V E N  S T A N D A R D S  T O  B E  M E A S U R E D  O N  A C U M U L A T I V E  P O I N T  S Y S T E M .  I 

B E L I E V E  T H A T  T H I S  C O M M I T T E E  S H O U L D  C A R E F U L L Y  J U D G E  M E A S U R A B I L I T Y  

A N D  V A L U E  OF T H O S E  S E V E N  C R I T E R I A  A N D  A S K  I T S E L F  W H E T H E R  T H E Y
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A R E  IN F A C T  E N F O R C E A B L E .  T O  M E ,  T H E Y  A P P E A R  T O  B E  M U S H Y ,  ILL 

D E F I N E D  B E H A V I O R A L  D E S C R I P T I O N S ,  A N D  T O  T H E  E X T E N T  T H A T  T H E Y  D O  

H A V E  Q U A N T I F I A B L E  N U M B E R S  A T T A C H E D  T O  T H E M ,  T H E Y  A R E  E F F E C T I V E L Y  

U N E N F O R C E A B L E .  T H I S  M E A N S  T H A T  A S Y S T E M  O F  E L I G I B I L I T Y  F O R  

P R E F E R E N C E  IN T H E  M O S T  E M O T I O N A L L Y  C H A R G E D  I S S U E  O F  S T A T E  

P O L I T I C S  W I L L  E S S E N T I A L L Y  R E S T  O N  T H E  " H O N O R  S Y S T E M , "  I S U B M I T  

T O  Y O U  T H A T  S E L F  E N F O R C E M E N T  W I L L  N O T  G E T  T H E  J O B  D O N E  A N D  T H A T  

W H A T  W I L L  R E S U L T  I N S T E A D  W I L L  B E  A N  A G O N I Z I N G  T A N G L E  O F  

B U R E A U C R A C Y ,  I N T R U S I V E  I N V E S T I G A T I O N ,  E C O N O M I C  C O S T  T O  T H E  

S T A T E ,  A N D  E N D L E S S  L E G A L  A P P E A L S  W H I C H  W I L L  M A K E  T H E  P R O B L E M  O F  

I M P L E M E N T I N G  T H E  L I M I T E D  E N T R Y  P E R M I T  S Y S T E M  IN C O M M E R C I A L  

F I S H I N G  L O O K  E A S Y  B Y  C O M P A R I S O N .  IN E F F E C T ,  T H E  G O V E R N O R ' S  B I L L  

S U B S T I T U T E S  F O R  R E S I D E N T S ,  W H I C H  IS E A S Y  T O  P R O V E  O R  D I S P R O V E ,  

B E H A V I O R A L  S T A N D A R D S  O F  L I F E S T Y L E  W H I C H  A R E  A M B I G U O U S ,  V A G U E  A N D  

P O T E N T I A L L Y  U N E N F O R C E A B L E ,

F I N A L L Y ,  I N E E D  T O  P O I N T  O U T  T H A T  T H E  G O V E R N O R ' S  B I L L  

A C C O R D S  E N T I R E L Y  R E G U L A T O R Y  D I S C R E T I O N  T O  T H E  B O A R D S  O F  F I S H  A N D  

G A M E ,  R E P E A T E D L Y ,  T H R O U G H O U T  T H E  T E X T ,  T H E  B O A R D S  A R E  G I V E N  

A U T H O R I T Y  T O  I M P L E M E N T  T H I S  S Y S T E M ,  W H I C H ,  IF T H E Y  W I S H ,  M A Y  B E  

D O N E  I N  S U C H  A W A Y  A S  T O  D I M I N I S H  S U B S I S T E N C E  P R O T E C T I O N S .  O N E  

O F  T H E  F U N D A M E N T A L  L E S S O N S  S U B S I S T E N C E  U S E R S  H A V E  L E A R N E D  O V E R  

T H E  P A S T  T W O  D E C A D E S  I S  T H A T  IT IS N O T  E N O U G H  S I M P L Y  T O  G E T  A 

G O O D  S T A T U T E  I N  F E D E R A L  O R  S T A T E  LAW, T H A T  IS T H E  F I R S T  S T E P ,  

O F  C O U R S E ,  B U T  I T  IS A L S O  N E C E S S A R Y  T O  H A V E  A N  A D M I N I S T R A T I V E  
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S U B S I S T E N C E  U S E R S  H A V E  T H O U G H T  T H E Y  H A D  A G O O D  S T A T U T E ,  O N L Y  T O  

S E E  I T  W H I T T L E D  D O W N  L I T T L E  B Y  L I T T L E  I N  T H E  R E G U L A T O R Y  P R O C E S S  

B Y  P O L I T I C A L  E L E M E N T S  D E D I C A T E D  T O  T H E  D I M I N I S H I N G  OF 

S U B S I S T E N C E  P R O T E C T I O N S ,  W H A T  N A T I V E  P E O P L E  A N D  O T H E R  

S U B S I S T E N C E  U S E R S  N E E D  IS N O T  O N L Y  A C O N S T I T U T I O N A L  A M E N D M E N T  

A N D  A S T A T U T E  B U T  A S T R U C T U R E  O F  B O A R D S  A N D  D E P A R T M E N T A L  

A U T H O R I T Y  C O M M I T T E D  T O  D E F E N D I N G  S U B S I S T E N C E  A S  V I G O R O U S L Y  AS 

T H E Y  D E F E N D  T H E  I N T E R E S T  O F  S P O R T  A N D  C O M M E R C I A L  U S E S ,

IN L I G H T  O F  T H E  F U N D A M E N T A L  P R O B L E M S  1 H A V E  B R I E F L Y  L I S T E D  

H E R E ,  I H A V E  A L S O  C O N T A C T E D  T H E  G O V E R N O R ' S  O F F I C E  IN O R D E R  T O  

O P E N  N E G O T I A T I O N S  O N L Y  O N  T H E  Q U E S T I O N  O F  A N  A P P R O P R I A T E  

C O N S T I T U T I O N A L  A M E N D M E N T  B U T  A L S O  R E G A R D I N G  T E X T  O F  T H I S  B I L L .

I W A N T  Y O U  T O  K N O W  T H A T  T H E  A L A S K A  F E D E R A T I O N  O F  N A T I V E S  A N D  T H E  

S T A T E W I D E  N A T I V E  C O M M U N I T Y  C O M M I T T E D  T O  D O I N G  E V E R Y T H I N G  

P O S S I B L E  T O  N E G O T I A T E  A N  A P P R O P R I A T E  S E T T L E M E N T  O F  T H E S E  

D I F F E R E N C E S ,  W H I L E  W E  W I L L  N O T  Y I E L D  O N  C R I T I C A L  I S S U E S  OF 

S U B S I S T E N C E  P R O T E C T I O N S  F O R  T H E  V I L L A G E S ,  W E  W I L L  C O N T I N U E ,  A S  

W E  H A V E  F O R  T H E  P A S T  F E W  M O N T H S  O N  T H E  S U B S I S T E N C E  A D V I S O R Y  

C O U N C I L ,  T O  K E E P  T A L K I N G  W I T H  T H E  G O V E R N O R  A N D  O T H E R  I N T E R E S T S  

IN O R D E R  T O  S E E  W H A T  C A N  B E  A C C O M P L I S H E D .  I T  IS M Y  P E R S O N A L  

H O P E  A N D  I N T E N T  T H A T  W E  M A Y  B E  A B L E  T O  C O M E  T O  S O M E  A G R E E M E N T  

W I T H  G O V E R N O R  H I C K E L  O N  B O T H  T H E  Q U E S T I O N  O F  A C O N S T I T U T I O N A L  

A M E N D M E N T  A N D  A S T A T U T E .  N O T  T H E  L E A S T  R E A S O N  F O R  T H I S  E F F O R T  

D U R I N G  T H E  N E X T  F E W  W E E K S  IS T H E  F A C T  T H A T  T H E  A F N  W I L L  H O L D  A 

S T A T E W I D E  S U B S I S T E N C E  S U M M I T  C O N F E R E N C E  I N  A N C H O R A G E  O N  M A R C H  2 3  

A N D  2 A. A T  T H A T  T I M E ,  I H O P E  T O  B E  A B L E  T O  P R E S E N T  T O  T H E
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A S S E M B L E D  R E P R E S E N T A T I V E S  O F  T H E  S T A T E W I D E  N A T I V E  C O M M U N I T Y  T H E  

L A S T  B E S T  O F F E R  W H I C H  T H E  G O V E R N O R ,  IN H I S  W I S D O M ,  F E E L S  T H A T  H E  

C A N  M A K E  T O  T H E  N A T I V E  P E O P L E  O N  S U B S I S T E N C E .  W E  W I L L  T H E N  K N O W  

F O R  C E R T A I N  W H E T H E R  T H O S E  C H A N G E S  W H I C H  T H E  G O V E R N O R  H A S  B E E N  

W I L L I N G  T O  M A K E  W I L L  B E  A C C E P T A B L E  T O  T H E  N A T I V E  C O M M U N I T Y  O R  

NOT, I F  T H E Y  A R E ,  T H E N  W E  M A Y  W E L L  H A V E  A S O L U T I O N .  IF T H E Y  

A R E  NO T ,  T H E N  W E  R E M A I N  A T  I M P A S S E  A N D  W E  W I L L  C O N T I N U E  T O  W O R K  

O N  IT W I T H  T H E  G O V E R N O R ,  T H E  L E G I S L A T U R E ,  T H E  F E D E R A L  A G E N C I E S  

A N D  T H E  C O U R T S .  H O W E V E R  IT C O M E S  O U T  IN T H E  C U R R E N T  R O U N D  O F  

N E G O T I A T I O N S ,  I W A N T  Y O U  T O  K N O W  T H A T  O U R  O R G A N I Z A T I O N S  R E M A I N  

C O M M I T T E D  T O  T H E  V A L U E  O F  O P E N  P U B L I C  D I A L O G U E  A N D  N E G O T I A T I O N  

A N D  W E  A R E  A T  Y O U R  S E R V I C E  D U R I N G  Y O U R  C O N S I D E R A T I O N  O F  T H E  

S U B S I S T E N C E  I S S U E  IN T H E  C U R R E N T  L E G I S L A T I V E  S E S S I O N .  W H A T E V E R  

Y O U  N E E D  F R O M  US, Y O U  H A V E .

T H A N K  Y O U ,  MR, C H A I R M A N  A N D  M E M B E R S  O F  T H E  C O M M I T T E E .  I 

W O U L D  B E  HA°PY T O  T R Y  T O  A N S W E R  A N Y  Q U E S T I O N S  T H E  C O M M I T T E E  M A Y  

H A VE.
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OFFICE OF THE ATTORNEY GENERAL I

M a r c h  27, 1 9 9 2

T h e  H o n o r a b l e  L y m a n  F, H o f f m a n  
S e n a t e  B u c h  C a u c u s  Chair*
P . O .  B o x  V

J u n e a u ,  A l a s k a  9 9 8 1 1

T h e  H o n o r a b l e  G e o r g i a n n a  L i n c o l n  

H o u s e  B u s h  C a u c u s  c h a i r  
P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

PosMt"* brand fax transmittal

WALTER J. H ICK EL , GO VERN OR

I j E P L Y  TO:

91 1031 W4TH AVENUE. sunEm 
ANCHORAGE. ALASKA 99S01-I994 
PHONE (907] 359-5100 
FAX: (907] £75-3597

l}J KEY SANK BUILDING
100 cushm an  s r .  su n ’s  400
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907) 45R.l5fVt 
FAX: (907) 456-1317

C j P.O. BOX K - STATE CAPITOL

m e m o  7 6 7 1

Dept.

Fax*

From

CoT e Z E H ^ .
L

■CS-Tk-

Phone
A.^r.CP.r, A +J-

Fax it

Re: S u b s i s t e n c e  L e g i s l a t i o n ,  S e n a t e  B f l l  4 4 3 ,  H o u s e
B i l l  5 5 2

D e a r  S e n a t o r  H o f f m a n  a n d  R e p r e s e n t a t i v e  L i n c o l n :

I n  y o u r  l e t t e r  o f  M a r c h  16, 1 9 9 2  t o  A t t o r n e y  

y o u  r a i s e d  s e v e r a l  c o n c e r n s  a b o u t  t h e  c o n s t i t u t i o n  
p r o v i s i o n s  o f  t h e  s u b s i s t e n c e  l e g i s l a t i o n  d r a f t e d  b y  
S u b s i s t e n c e  A d v i s o r y  C o u n c i l  a n d  i n t r o d u c e d  b y  G o v e  
S e n a t e  B i l l  4 4 3  a n d  H o u s e  B i l l  5 5 2 .  A t t o r n e y  G e n e r a l  
t o  r e s p o n d  t o  y o u r  l e t t e r .

W e  d o  

n e c e s s a r y  t o  
r a i s e  s e v e r a l

a r e  l i k e l y  t o  

l i s e d  i n  y o u r

O n e  p o t e n t i a l  i s s u e  is w h e t h e r  t h e  p r e s u m p t  
w h e r e  a  u s e r  l i v e s ,  a s  o u t l i n e d  i n  t h e  p r o p o s e d  A S  16.(15 

c o n s i s t e n t  w i t h  t h e  A l a s k a  c o n s t i t u t i o n ,  s p r o v i s i o n s  f o r  
t o  f i s h  a n d  g a m e .  W e  b e l i e v e  t h a t  t h e y  a r e .

i n  s u b s e c t i o n s  ( f ), (g) , a n d  ( h ) , t h e  n e V  
s t a t u t e  e s t a b l i s h e s  p r e s u m p t i o n s  b a s e d  o n  c o m m u n i t y  ch.

G e n e r a l  C o l e ,  

a l i t y  o f  t h e  
:he G o v e r n o r ' s  
o r  H i c k e l  a s  
C o l e  a s k e d  m e

rtn

O u r  d e p a r t m e n t  h a s  r e v i e w e d  t h e  f i s h  a n d  gaipe s u b s i s t e n c e  
b i l l  a n d  i t  i s  o u r  o p i n i o n  t h a t  t h e  b i l l  is c o n s i s t e n t  w i t h  t h e  

c o n s t i t u t i o n s  o f  t h e  U n i t e d  S t a t e s  a n d  t h e  S t a t e  o f  A l a s k a ,  

n o t  b e l i e v e  t h a t  a  c o n s t i t u t i o n a l  a m e n d m e n t  w i l l  b e  
i m p ] a m e n t  t h e  p r o v i s i o n s  o f  t h i s  b i l l .  T h e  b i l l  d o e s  

p o s s i b l e  c o n s t i t u t i o n a l  i s s u e s  t h a t  h a v e  n o t  b e e n  f u l l y  r e s o l v e d  b y  

t h e  c o u r t s ,  b u t  w e  a r e  p r e p a r e d  t o  f u l l y  d e f e n d  t h e  b:.ll a n d  e x p e c t  
f a v o r a b l e  r e s u l t s .  W e  h a v e  b r i e f l y  a n a l y z e d  b e l o w  what] 

b e  t h e  most, c o n t r o v e r s i a l  i s s u e s ,  i n c l u d i n g  t h o s e  r 

l e t t e r .

i o n s  b a s e d  o n  

• 2 6 8 ( h ) , a r e  
e q u a l  a c c e s s

s u b s i s t e n c e  
M r a c t e r i s t i c s .

o r u r * i  m
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T h e  H o n o r a b l e  L y m a n  P, H o f f m a n  M a r c h  5 7 .  1 9 9 2

T h e  H o n o r a b l e  G e o r g i a n n a  L i n c o l n  P a g e  *

U n d e r  s u b s e c t i o n  (f), e v e r y  a r e a  a n d  c o m m u n i t y  i n  t h e  B t a t e  w i l l  b e  
c l a s s i f i e d  i n t o  o n e  o f  t h r e e  c a t e g o r i e s . 1 S m a l l  c o m m u n i t i e s  t h a t  

a r e  s u b s i s t e n c e  d e p e n d e n t  w i l l  b e  i n  c a t e g o r y  1. M e d i u m  s i z e d  
c o m m u n i t i e s  t h a t  a r e  s u b s i s t e n c e  d e p e n d e n t  w i l l  b e  i n  c a t e g o r y  2. 
A l l  o t h e r  c o m m u n i t i e s ,  l a r g e  c i t i e s  a n d  s u b u r b s  o r  s m a l l e r  a n d  m e d i u m  

s i z e d  c o m m u n i t i e s  t h a t  a r e  n o t  s u b s i s t e n c e  d e p e n d e n t ,  w i l l  b e  i n  
c a t e g o r y  3. S u b s e c t i o n  (g) l i s t s  f a c t o r s  t h e  b o a r d s  w i l l  u s e  t o  

d e t e r m i n e  s u b s i s t e n c e  d e p e n d e n c e . 2

1 s u b s e c t i o n  (f) s t a t e s ;

(f) T h e  b o a r d s  s h a l l ,  b y  r e g u l a t i o n ,  f o r  t h e  s t a t e ,  
j o i n t l y  i d e n t i f y  a n d  d e l i n e a t e  a r e a s ,  us:.ng g a m e  

m a n a g e m e n t  u n i t s ,  p o r t i o n s  o f  g a m e  m a n a g e m e n t  jinits, o r  
c o m m u n i t i e s ,  i n t o  t h e  f o l l o w i n g  c a t e g o r i e s ;

(1) c a t e g o r y  1, a n  a r e a  w h e r e  t h e  h u m a n  

p o p u l a t i o n  o f  e a c h  c o m m u n i t y  i n  t h e  a r e a  i s  :.ess t h a t  
2 , 5 0 0 ,  i s  n o t  p a r t  o f  a n  u r b a n  a r e a ,  a n d  w h e r e  d e p e n d e n c e  

u p o n  s u b s i s t e n c e  is a  p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e

e c o n o m y ,  c u l t u r e ,  a n d  w a y  o f  l i f e  o f  t h e  a r e a ?
(2) c a t e g o r y  2, a n  a r e a  t h a t  c o n s i  

s i n g l e  c o m m u n i t y  t h a t  h a s  a  h m a n  p o p u l a t i o n  o f  

6 , 9 9 9 ,  i s  n o t  p a r t  o f  a n  u r b a n  a r e a ,  a n d  w h e r e  d  
u p o n  s u b s i s t e n c e  is a p r i n c i p a l  c h a r a c t e r i s t i c "  o f  t h e
e c o n o m y ,  c u l t u r e ,  a n d  w a y  o f  l i f e  o f  t h e  c o m m u n i t y ;

(3) c a t e g o r y  3, a n  a r e a  t h a t
(A) i s  a n d  u r b a n  a r e a  o r  a s i n g l e  

w h e r e  t h e  h u m a n  p o p u l a t i o n  i s  7 , 0 0 0  o r  g r e a t e r ;

(B) i s  a n  a r e a  o r  
d e p e n d e n c e  u p o n  s u b s i s t e n c e  i s  n o t  a 

c h a r a c t e r i s t i c  o f  t h e  e c o n o m y ,  c u l t u r e ,  a n d  w a y  <£f life" o f  

t h e  a r e a  o r  c o m m u n i t y .

s t s  o f  a 

2 , 5 0 0  t o  

s p e n d e n c e

c o m m u n i t y
o r

c o m m u n i t y  w h e r e  

p r i n c i p a l

2 S u b s e c t i o n  (g) s t a t e s ;

(g) I n  d e t e r m i n i n g  w h e t h e r  iep-. .uerjce u p o n  

s u b s i s t e n c e  is a p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y ,  
c u l t u r e ,  a n d  w a y  o f  l i f e  o f  a n  a r e a  u n d e r  (fi o f  t h i s  

s e c t i o n ,  t h e  b o a r d s  s h a l l  j o i n t l y  c o n s i d e r  t h e  r e l a t i v e  

i m p o r t a n c e  o f  s u b s i s t e n c e  c o m p a r e d  t o  t h e  t o t a l i t y  o f  t h e  
f o l l o w i n g  s o c i o - e c o n o m i c  c h a r a c t e r i s t i c s  o f  thej a r e a ;

(1) t h e  s o c i a l  a n d  e c o n o m i c  s t r u c t u r e ;

(2) t h e  s t a b i l i t y  o f  t h e  e c o n o m y ;
(3) t h e  e x t e n t  a n d  K i n d s  o f  e m p l o y m e n t  f o r  

w a g e s ,  i n c l u d i n g  f u l l - t i m e ,  p a r t - t i m e ,  t e m p o r a r y ,  a n d  
s e a s o n a l  e m p l o y m e n t ;

(4) t h e  a m o u n t  a n d  d i s t r i b u t i o n  o f  c a s h  i n c o m e  

a m o n g  t h o s e  d o m i c i l e d  i n  t h e  a r e a ;
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T h e  H o n o r a b l e  L y m a n  F. H o f f m a n  
T h e  H o n o r a b l e  G e o r g i a n n a  L i n c o l n

S u b s e c t i o n  (h) e s t a b l i s h e s  a d m i n i s t r a t i v e  ----

a b o u t  t h e  q u a l i f i c a t i o n s  o f  i n d i v i d u a l s  l i v i n g  i n  t h e  s o m r a u n i t i e s  i n  

t h e  c a t e g o r i e s . 3 O n l y  t h o s e  w h o  q u a l i f y  u n d e r  tjhe i n d i v i d u a l

f a r c h  27, 1 9 9 2  
P a g e  3

p r e s u m p t i o n s

o o d s  a n d

s p e c x e s

(3) t h e  e x t e n t  a n d  k i n d s  o f  e m p l o y m e n t  f o r  
w a g e s ,  i n c l u d i n g  f u l l - t i m e ,  p a r t - t i m e ,  t e m p o r a r y ,  a n d  

s e a s o n a l  e m p l o y m e n t ;
(4) t h e  a m o u n t  a n d  d i s t r i b u t i o n  o f  c a s h  i n c o m e  

a m o n g  t h o s e  d o m i c i l e d  i n  t h e  a r e a ;

(5) t h e  c o s t  a n d  a v a i l a b i l i t y  o f  

s e r v i c e s  t o  t h o s e  d o m i c i l e d  i n  t h e  a r e a ;
(6) t h e  v a r i e t y  o f  f i s h  a n d  w i l d l i f e  

u s e d  b y  t h o s e  d o m i c i l e d  i n  t h e  a r e a ;
(7) t h e  s e a s o n a l  c y c l e  o f  e c o n o m i c  a c t i v i t y ;
(S) t h e  p e r c e n t a g e  o f  t h o s e  d o m i c i l e d  i n  t h e

a r e a  p a r t i c i p a t i n g  i n  h u n t i n g  a n d  f i s h i n g  a c t i v i t i e s  o r  

u s i n g  w i l d  f i s h  a n d  g a m e ;
(9) t h e  h a r v e s t  l e v e l s  o f  f i s h  a n d  g a m e  b y  t h o s e  

d o m i c i l e d  i n  t h e  a r e a ;

(10} t h e  c u l t u r a l ,  s o c i a l ,  a n d  e c o n o m i c  v a l u e s  
a s s o c i a t e d  w i t h  t h e  t a k i n g  a n d  u s e  o f  f i s h  a n d  g a m e ;

(11) t h e  g e o g r a p h i c  l o c a t i o n s  whei 

d o m i c i l e d  i n  t h e  a r e a  h u n t  a n d  f i s h ;
(12) t h e  e x t e n t  o f  s h a r i n g  a n d  e x c h a n g e  o f  f i s h  

a n d  g a m e  b y  t h o s e  d o m i c i l e d  i n  t h e  a r e a ;

(13) a d d i t i o n a l  s i m i l a r  f a c t o r s  thje b o a r d s  
e s t a b l i s h  i n  r e g u l a t i o n  t o  b e  r e l e v a n t  b o  t h e i r  
d e t e r m i n a t i o n s  u n d e r  t h i s  s u b s e c t i o n .

T
t h o s e

S u b s e c t i o n  (h) s t a t e s :

(h) P a r t i c i p a t i o n  i n  a  s u b s i s t e n c e  h a r v e s t  i n  a  

s u b s i s t e n c e  u s e  a r e a  is l i m i t e d  t o  p e r s o n s  w h o s e  t a k i n g  
a n d  u s e  o f  f i s h  a n d  g a m e  i n  t h a t  s u b s i s t e n c e  u s e  a r e a  

m e e t s  t h e  r e q u i r e m e n t s  f o r  q u a l i f i c a t i o n  u n d e r  (:.) o f  t h i s  
s e c t i o n ,  w i t h  t h e  f o l l o w i n g  p r e s u m p t i o n s  a n d  r e q u i r e m e n t s :

(1) a  p e r s o n  w h o  i s  d o m i c i l e d  ir t h e  s u b s i s t e n c e

u s e  a r e a  i n  a n  a r e a  i d e n t i f i e d  u n d e r  (f) (1) 

s e c t i o n ,  a n d  w h o  i n t e n d s  t o  t a k e  f i s h  f o r

o f  t h i s  

g a m e  f o r
s u b s i s t e n c e  p u r p o s e s  is p r e s u m e d  t o  m e e t  t h e  r e q u i r e m e n t s  

f o r  q u a l i f i c a t i o n  u n d e r  (i) o f  t h i s  s e c t i o n  f o r  t h a t  

s u b s i s t e n c e  u s e  a r e a ;  t h i s  p r e s u m p t i o n  m a y  b e  r e b u t t e d  
o n l y  b e  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  a n d  t h e  fcoards m a y  
n o t  r e q u i r e  a p e r m i t  o r  f i l i n g  o f  a s t a t e m e n t  a f f i r m i n g  

t h a t  t h e  p e r s o n  m e e t s  t h e  r e q u i r e m e n t s  f o r  q u a l i f i c a t i o n  
u n d e r  (i) o f  t h i s  s e c t i o n ;

(2) a  p e r s o n  w h o  i s  d o m i c i l e d  in t h e  s u b s i s t e n c e
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r e q u i r e m e n t s  i n  (i) a r e  a u t h o r i z e d  t o  s u b s i s t e n c e  h u n t

(h) e s t a b l i s h e s  p r e s u m p t i o n s  a b o u t  i n d i v i d u a l  u s e r s  Jpased o n  w h e r e  
t h e y  l i v e .  T h e s e  w h o  l i v e  i n  c a t e g o r y  1 a r e a s  a r e  p r e s u m e d  t o  
i n d i v i d u a l l y  g u a l i f y  f o r  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  t o r  t h e  
s u b s i s t e n c e  u s e  a r e a  in w h i c h  t h e y  l i v e ,  b u t  n o t  
s u b s i s t e n c e  u s e  a r e a .  T h e y  w i l l  n o t  b e  r e q u i r e d  
a p p l i c a t i o n  o r  s i g n e d  s t a t e m e n t  b e f o r e  h u n t i n g  o r  

p r e s u m p t i o n  i s  n o t  c o n c l u s i v e  a n d  c a n  b e  c h a l l e n g e d  b y  I 

t h e y  w i l l  b e  a l l o w e d  t o  s u b s i s t e n c e  h u n t  a n d  f i s h  i n  t h e  s u b s i s t e n c e  
a r e a  i n  w h i c h  t h e y  l i v e  u n l e s s  a n d  u n t i l  t h e  s t a t e  d e m o n s t r a t e s ,  b y  

c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  t h a t  t h e y  a r e  n o t  q u a l i f i e d .

l a r c h  27, 1 9 9 2  
P a g e  4

a n d  f i s h ,  b u t

f o r  a n y  o t h e r  
t o  s u b m i t  a n y  
f i s h i n g .  T h e  

t h e  s t a t e ,  b u t

T h o s e  p e r s o n s  l i v i n g  i n  c a t e g o r y  2 c o m m u n i t ( i e s  w h o  c h o o s e  

t o  s u b s i s t e n c e  h u n t  a n d  f i s h  m u s t  f i r s t  s i g n  a s t a t e m e n t  i n  a f o r m  t o  

b e  s u p p l i e d  b y  t h e  d e p a r t m e n t  a v e r r i n g  t h a t  t h e y  m e e t  t h e  i n d i v i d u a l  
q u a l i f i c a t i o n s  s t a n d a r d s  o f  (i). o n c e  t h e y  s i g n  s u c h  a  s t a t e m e n t  

t h e y  a r e  r e b u t t a b l y  p r e s u m e d  t o  q u a l i f y  t o  s u b s i s t e n c e  h u n t  a n d  f i s h  
i n  t h e  s u b s i s t e n c e  u s e  a r e a  i n  w h i c h  t h e y  l i v e ,  b u t  n o t  a n y  o t h e r  
s u b s i s t e n c e  u s e  a r e a .  S i g n i n g  a  f a l s e  s t a t e m e n t  s u b j e c t s  t h e  s i g n e r  

t o  p r o s e c u t i o n  f o r  u n s w o r n  f a l s i f i c a t i o n .  T h i s  p r e s i i m p t i o n  c a n  b e  
r e b u t t e d  b y  t h e  n o r m a l  c i v i l  e v i d e n t i a r y  s t a n d a r d :  p r o o f  b y  a
p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .

T h o s e  p e r s o n s  l i v i n g  in c a t e g o r y  3 c o m m u n i t i e s ,  w h i c h  w i l l  
b e  l a r g e r  c i t i e s  o r  u r b a n  a r e a s ,  s m a l l e r  c o m m u n i t i e s  t & a t  d o  n o t  h a v e  
a d e m o n s t r a t e d  d e p e n d e n c e  o n  s u b s i s t e n c e ,  o r  c o m m u n i t i e s  o u t s i d e  t h e
s u b s i s t e n c e  u s e  a r e a ,  w i l l  q u a l i f y  t o  s u b s i s t e n c e  h u n t
a n  i n d i v i d u a l  a p p l i c a t i o n  p r o c e d u r e  o u t l i n e d  in s u b s e c t i o n  (i). T h e y
m a y  n o t  s u b s i s t e n c e  h u n t  o r  f i s h  u n t i l  t h e i r  a p p l i c a t i  

b y  t h e  d e p a r t m e n t .

u s e  a r e a  i n  a n  a r e a  i d e n t i f i e d  u n d e r  (f) (2) 

s e c t i o n ,  a n d  w h o  i n t e n d s  t o  t a k e  f i s h  o r  
s u b s i s t e n c e  p u r p o s e s  is r e b u t t a b l y  p r e s u m e d  t o  
r e q u i r e m e n t s  f o r  q u a l i f i c a t i o n  u n d e r  (i) o f  t h i  
f o r  t h a t  s u b s i s t e n c e  u s e  a r e a  u p o n  t h a t  p e r s o n ' 
a  s t a t e m e n t  a f f i r m i n g  t h a t  t h e  p e r s o n  w e e

a n d  f i s h  u n d e r

o n  i s  a p p r o v e d

o f  t h i s  

g a m e  f o r  
m e e t  t h e  

s s e c t i o n  
s i g n i n g  

s t h o s e

r e q u i r e m e n t s ;  t h e  d e p a r t m e n t  m a y  r e b u t  t h i s  p r e s u m p t i o n  b y  

a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  person! d o e s  n o t  
m e e t  t h e s e  q u a l i f i c a t i o n  r e q u i r e m e n t s ;

(3) a  p e r s o n  d o m i c i l e d  i n  a n  a r e a  i d e n t i f i e d  

u n d e r  ( f ){3) o f  t h i s  s e c t i o n  o r  w h o  i s  d o m i c i l e d  o u t s i d e  
o f  t h e  s u b s i s t e n c e  u s e  a r e a  is q u a l i f i e d  t o  p a r t i c i p a t e  I n  

a s u b s i s t e n c e  f i s h e r y  or h u n t  in t h a t  s u b s i s t e n c e  u s e  a r e a  
o n l y  u p o n  c e r t i f i c a t i o n  b y  t h e  c o m m i s s i o n e r  t h a t  t h e  
p e r s o n  m e e t s  t h e  r e q u i r e m e n t s  f o r  q u a l i f i c a t i o n  u n d e r  (ij 

o f  t h i s  s e c t i o n .
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m o u n t s  t o  a n  

t o  w e e d  o u t

T h i s  s y s t e m  of d i f f e r i n g  p r e s u m p t i o n s  

a d m i n i s t r a t i v e  s c h e m e  t o  f o c u s  t h e  s t a t e ' s  e f f o r t s  

u n q u a l i f i e d  u s e r s  o n t o  t h o s e  a r e a s  w h e r e  m o s t  o f  t h e  u n q u a l i f i e d  
r e s i d e .  B a s e d  o n  t h e  i n f o r m a t i o n  p r e s e n t e d  t o  t h e  l e j i s l a t u r e ,  u s e  

o f  t h e  t h r e e  s e t s  o f  s t a n d a r d s  w i l l  r e s u l t  i n  i d e n t i f y i n g ,  u n d e r  
(f) (1), c o m m u n i t i e s  o r  a r e a s  w i t h  a l a r g e  m a j o r i t y  o f  [ r e s i d e n t s  t h a t  
w o u l d  i n d i v i d u a l l y  q u a l i f y  a s  s u b s i s t e n c e  u s e r s  i n  t h e  s u b s i s t e n c e  
u s e  a r e a  i n  w h i c h  t h e y  l i v e ?  m d e r  ( f ) ( 2 ) ,  c o m m u n i t i e s  w i t h  a 

m a j o r i t y  o f  q u a l i f i e d  s u b s i s t e n c e  u s e r s ;  a n d  u n d e r  ( f ) ( 3 ) ,  
c o m m u n i t i e s  w i t h  a v e r y  a s m a l l  m i n o r i t y  o f  q u a l i f y i n g  i n d i v i d u a l s .  
C o m m u n i t i e s  o u t s i d e  t h e  s u b s i s t e n c e  u s e  a r e a  a r e  a l s o  e x p e c t e d  t o  

h a v e  v e r y  f e w  p e o p l e  w h o  w o u l d  q u a l i f y .  I t  is e x p e c t e d  t h a t  t h e  
l e g i s l a t u r e  w i l l  m a k e  s t a t u t o r y  f i n d i n g s  b a s e d  u p o n  thijs i n f o r m a t i o n .

T h e  p r e s u m p t i o n s  i n  t h i s  s t a t u t e  a r e  r e a s o n a b l e  a n d  h a v e  a  
s t r o n g  f a c t u a l  b a s i s .  T h e  p r e s u m p t i o n s  w i l l  n o t  e x c l u d e  a n y  

q u a l i f i e d  s u b s i s t e n c e  u s e r  f r o m  a c c e s s  t o  f i s h  a n d  gajrae. R e s i d e n c e  
i n  a  p a r t i c u l a r  c o m m u n i t y  o r  s t a t e  d o e s  n o t  d e t e r m i n e  a p e r s o n ' s  
q u a l i f i c a t i o n  t o  s u b s i s t e n c e  h u n t  a n d  f i s h ;  i t  C o e s ,  h o w e v e r ,  
d e t e r m i n e  t h e  a m o u n t  o f  a d m i n i s t r a t i v e  p a p e r w o r k  t h e  p e r s o n  w i l l  b e  

r e q u i r e d  t o  s u b m i t .  I t  w i l l  i m p o s e  a  h i g h e r  a d m i n i s t r a t i v e  b u r d e n  o n  
t h o s e  u s e r s  w h o  a r e  d o m i c i l e d  i n  a r e a s  t h a t  h a v e  b e e n  d e t e r m i n e d  t o  
h a v e  n o  s i g n i f i c a n t  d e p e n d e n c e  o n  s u b s i s t e n c e ;  b u t  t h e  s t a t u s  o f  t h e

c o m m u n i t y  w i l l  n o t  b e  d e t e r m i n a t i v e  o f  w h e t h e r  a n  i n d i  

q u a l i f i e s  a s  a  s u b s i s t e n c e  u s e r

W h i l e  t h e r e  is s o m e  d i f f e r e n c e  i n  tr e e  
i n d i v i d u a l  b a s e d  o n  c o m m u n i t y  s t a n d a r d s ,  t h e  a c t u a l  

a n d  g a m e  f o r  s u b s i s t e n c e  i s  e q u a l .  N o  q u a l i f i e d  

e x c l u d e d .  A l l  t h o s e  w h o  a c t u a l l y  a n d  s u b s t a n t i  
s u b s i s t e n c e  u s e s  o f  f i s h  a n d  g a m e  in a p a r t i c u l a r  a r  

t h e  s u b s i s t e n c e  p r e f e r e n c e .  A l l  t h o s e  w h o  a r e  s i m i i  

w i t h  r e s p e c t  t o  t h e  f i s h  a n d  g a m e  r e s o u r c e s  i n  a n  
e q u a l  o p p o r t u n i t y  t o  t a k e  t h a t  f i s h  a n d  g a m e .

T h e  l e g i s l a t i o n  g e n e r a l l y  r e q u i r e s  t h a t  q u a l i f y i n g  
d e p e n d e n c e  b e  c u r r e n t .  T h i s  w i l l  m e a n  t h a t  s o m e  p e o p l e  t h a t  h a v e  h a d  
r e l i a n c e  i n  t h e  p a s t ,  b u t  h a v e  n o t  r e c e n t l y  r e l i e d  onj f i s h  a n d  g a m e  

i n  a s u b s i s t e n c e  u s e  a r e a ,  w i l l  n o t  q u a l i f y  f o r  t h e  p r e f e r e n c e .  T h i s  
d o e s  n o t  p r e s e n t  a  c o n s t i t u t i o n a l  p r o b l e m .  T h e  s i t u a t i o n s  o f  t h e s e  

p e o p l e  w i t h  r e s p e c t  t o  t h e  f i s h  a n d  g a m e  a r e  n o t  s i m i l a r  t o  t h e  

s i t u a t i o n  o f  t h o s e  w h o  h a v e  a c u r r e n t  r e l i a n c e .  .§££ A r t i c l e  V I I I ,  
s e c t i o n  17 o f  t h e  A l a s k a  c o n s t i t u t i o n ,  o f  c o u r s e ,  o n c e  t h e  p a s t  u s e r

v i d u a l  f i n a l l y

t m e n t  o f  t h e  
a c c e s s  t o  f i s h  
u s e r  w i l l  b e  

a l l y  r e l y  o n  
w i l l  r e c e i v e  

a r l y  s i t u a t e d  

a r e a  a r e  g i v e n

e a

d e m o n s t r a t e s  a c u r r e n t  r e l i a n c e ,  h e  q u a l i f i e s  f o r  t h e

W e  b e l i e v e  t h a t  t h i s  s t a t u t o r y  s c h e m e  

c o n c e r n s  e x p r e s s e d  i n  M c D o w e l l  v. S t a t e , 7 8 5  P . 2 d  1 

I n  t h a t  c a s e ,  t h e  s u p r e m e  c o u r t  o f  A l a s k a  h e l d  t h a t  qu; 
a  s u b s i s t e n c e  p r e f e r e n c e  b a s e d  c o n c l u s i v e l y  a n d  
i n d i v i d u a l ' s  r e s i d e n c e  i n  a r u r a l  a r e a  v i o l a t e d  t h e

p r e f e r e n c e .

s a t i s f i e s  t h e  

( A l a s k a  1 9 8 9 ) .  
a l i f i c a t i o n  f o r  
s o l e l y  o n  a n  

o f  t h ep r o v i s i o n s
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P a g e  6

A l a s k a  c o n s t i t u t i o n  r e q u i r i n g  e q u a l  a c c e s s  t o  n a t u r a l  

P a r t  A  of t h e  d e c i s i o n ,  t h r e e  j u s t i c e s  o f  t h e  A l a s k a  

r u l e d  t h a t  s e c t i o n s  3, 15, a n d  17 o f  a r t i c l e  V I I I  
c o n s t i t u t i o n 4 p r o h i b i t e d  t h e  g r a n t  o f  e x c l u s i v e  

p r i v i l e g e s  b a s e d  o n  t h e  c h a r a c t e r i s t i c s  o f  t h e  cominun 

u s e r  r e s i d e s .  IsJ. a t  9.

r e s o u r c e s .  I n  

S u p r e m e  C o u r t  

o f  t h e  A l a s k a  
o r  s p e c i a l  

L t y  i n  w h i c h  a

W e  t h i n k  t h a t  t h e  n e w  s u b s i s t e n c e  l e g i s l a t i o n  

w i t h  t h e  p r i n c i p l e s  l a i d  o u t  i n  t h e  M c D o w e l l  d e c i s i o n ,  
r i g h t  i n  M c D o w e l l  w a s  t h e  " e q u a l  r i g h t  t o  p a r t i c i p a t e  

f i s h e r i e s ,  r e g a r d l e s s  o f  w h e r e  o n e  r e s i d e s . ” I d . 

s u b s i s t e n c e  l e g i s l a t i o n ,  t h e  r i g h t  t o  p a r t i c i p a t e  : 
h u n t s  a n d  f i s h e r i e s  is t h e  s a m e  f o r  a l l  p e o p l e  w h c  

s u b s t a n t i a l l y  r e l y  o n  f i s h  a n d  g a m e  f o r  s u b s i s t e n c e  p u r p o s e s .  T h e

d i f f e r e n t i a t i o n  i n  t r e a t m e n t  b a s e d  o n  r e s i d e n c e  d o e s  n o t  i n v o l v e  t h e
r i g h t  t o  h u n t  o r  f i s h ;  n o  q u a l i f i e d  p e r s o n  w i l l  b e  e x c l u d e d .  T h e
o n l y  d i f f e r e n c e  i n  t r e a t m e n t  c o m e s  i n  t h e  e x t e n t  o f  p a p e r w o r k  

r e q u i r e d  o f  r e s i d e n t s  i n  d i f f e r e n t  k i n d s  o f  c o m m u n i t i e s .

i s  c o n s i s t e n t  

T h e  c r i t i c a l  
i n  [ h u n t s  a n d ]  

U n d e r  t h e  n e w  

n  s u b s i s t e n c e  
a c t u a l l y  a n d

T h e  M c D o w e l l  d e c i s i o n  a l s o  f o u n d  f a u l t  

b e c a u s e  i t  l i m i t e d  a d m i s s i o n  t o  a u s e r  g r o u p  b a s e d  o n

i n  t h e  o l d  l a v  

r e s i d e n c e .  7 8 5

4 S e c t i o n  3 o f  a r t i c l e  V I I I  o f  t h e  A l a s k a  

p r o v i d e s :

c o n s t i t u t i o n

W h e r e v e r  o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e ,  f i s h ,  W i l d l i f e ,  
a n d  w a t e r s  a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  c o m m o p  u s e .

S e c t i o n  15 o f  a r t i c l e  V I I I  p r o v i d e s :

N o  e x c l u s i v e  r i g h t  o r  s p e c i a l  p r i v i l e g e  o f  f i s h  
b e  c r e a t e d  o r  a u t h o r i z e d  i n  t h e  n a t u r a l  wateii 

S t a t e .  T h i s  s e c t i o n  d o e s  n o t  r e s t r i c t  t h e  p o w e  

S t a t e  t o  l i m i t  e n t r y  i n t o  a n y  f i s h e r y  f o r  t h e  p  
r e s o u r c e  c o n s e r v a t i o n ,  t o  p r e v e n t  e c o n o m i c  d i s t r  

f i s h e r m e n  a n d  t h o s e  d e p e n d e n t  u p o n  t h e m  f o r  a  1 

a n d  t o  p r o m o t e  t h e  e f f i c i e n t  d e v e l o p m e n t  o f  a q u a e  
t h e  S t a t e .

u r p o s

S e c t i o n  17 o f  a r t i c l e  V I I I  p r o v i d e s :

L a w s  a n d  r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  o r  d i s p o s a l  o f  

n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  e q u a l l y  t o  alj. p e r s o n s  
s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  t o  t h e  s u b j e s t  m a t t e r

a r y  s h a l l  
s  o f  t h e  

r  o f  t h e  
s e s  o f  

e s s  a m o n g  

i v e l i h o o d  
u l t u r e  i n

a n d  p u r p o s e  t o  b e  s e r v e d  b y  t h e  l a w  o r  r e g u l a t i on.



m R -^T -1 9 9 2 11'27 FROCl HQU/HHT Kfcij/HNLM IU UUV U I - l . / J N U  hV dY

T h e  H o n o r a b l e  L y m a n  F. H o f f m a n  
T h e  H o n o r a b l e  G e o r g i a n n a  L i n c o l n

P. 2 d  a t  8. W i t h  t h e  n e w  l e g i s l a t i o n ,  a d m i s s i o n  t o  t 

u s e r  g r o u p  i s  n o t  l i m i t e d  b y  r e s i d e n c e .

< a r c h  27, 1 9 9 2  
P a g e  7

l© s u b s i s t e n c e

c o n s t i t u t i o n  
s i t u a t e d  w i t h

s e c t i o n  17 o f  a r t i c l e  V I I I  o f  t h e  A l a s k a  

r e q u i r e s  e q u a l  t r e a t m e n t  o f  " a l l  p e r s o n s  s i m i l a r l y  

r e f e r e n c e  t o  t h e  s u b j e c t  m a t t e r  a n d  p u r p o s e  t o  b e  s e r V e d  b y  t h e  l a w  
o r  r e g u l a t i o n . "  U n d e r  t h e  n e w  l e g i s l a t i o n ,  a l l  t h o s £  w h o  a c t u a l l y  
a n d  s u b s t a n t i a l l y  r e l y  o n  t h e  f i s h  a n d  g a m e  i n  a n  a r e  
f o r  t h e  s u b s i s t e n c e  p r e f e r e n c e .  I n  M c D o w e l l , t h a t  w a s  
U r b a n  u s e r s  w e r e  e x c l u d e d  e v e n  t n o u g h  t h e i r  r e l i a n c e  or 

m a y  h a v e  b e e n  a s  s u b s t a n t i a l  a s  t h a t  o f  r u r a l  u s e r s .

i w i l l  q u a l i f y  

n o t  t h e  c a s e ,  
f i s h  a n d  g a m e

T h e  d i f f e r e n c e  i n  p a p e r w o r k  r e q u i r e m e n t s  f o  

d i f f e r e n t  k i n d s  o f  c o m m u n i t i e s  d o e s  n o t  v i o l a t e  t h e
:: r e s i d e n t s  o f  

e q u a l  a c c e s s

p r o v i s i o n s .  F i r s t  o f  a l l ,  t h e  p a p e r w o r k  r e q u i r e m e n t s  a r e  n o t  
d e t e r m i n a t i v e  o f  a c c e s s  t o  f i s h  a n d  g a m e .  N o r  a r  

r e q u i r e m e n t s  s o  b u r d e n s o m e  a s  t o  b e  a n  e f f e c t i v e  o b s t a  

T h e  r i g h t  a f f e c t e d  b y  t h e  d i s c r i m i n a t i o n  u n d e r  t h e  n e w  
r i g h t  o f  a c c e s s  t o  f i s h  a n d  g a m e  a s  w a s  t h e  c a s e  i r  
O w s i c h e k  v. s t a t e . 7 6 3  P . 2 d  4 8 8  ( A l a s k a  1 9 8 8 ) ,  b u t  o n l y  t h e  r i g h t  t o  
e q u a l  t r e a t m e n t  u n d e r  t h e  l a w  c o m m o n  t o  a l l  e q u a l  p r o t e c t i o n  i s s u e s .  
A n  i n d i v i d u a l ' s  r i g h t  t o  e q u a l  p a p e r w o r k  r e q u i r e m e n t s  i s  c e r t a i n l y  
n o t  a s  i m p o r t a n t  a s  t h e  e q u a l  r i g h t  t o  t a k e  f i s h  anc 
p r o b a b l y  n o t  a n  " i m p o r t a n t "  i n t e r e s t  i n  t h e  c o n t  
p r o t e c t i o n  a n a l y s i s .

e  a n y  o f  t h e  

c l e  t o  a c c e s s ,  

l a w  i s  n o t  t h e  

asp.gy.el3. a n d

g a m e ,  a n d  i s  
e x t  O f  e q u a l

T h e  A l a s k a  c o u r t s  u s e  a  " u n i f o r m - b a l a n c i n g "  t e s t  f o r  
r e v i e w i n g  e q u a l  p r o t e c t i o n  c h a l l e n g e s  u n d e r  t h e  s t a t e  c o n s t i t u t i o n .  
T h e  " u n i f o r m  b a l a n c i n g "  t e s t  p l a c e s  a g r e a t e r  o r  l e s s e r  b u r d e n  o n  t h e  
s t a t e  t o  j u s t i f y  a c l a s s i f i c a t i o n  d e p e n d i n g  o n  t h e  i m p o r t a n c e  o f  t h e  
i n d i v i d u a l  r i g h t  i n v o l v e d .  A l a s k a  P a c i f i c  A s s u r a n c e  C o .  v. B r o w n , 

6 8 7  P . 2 d  264, 2 6 9  ( A l a s k a  1 9 8 4 ) .  T h e  m i n i m u m  b u r d e n  t h a t  t h e  s t a t e  

m u s t  m e e t  is t h e  s u b s t a n t i a l  r e l a t i o n s h i p  t e s t :  t h e  s t a t e  m u s t  s h o w
t h a t  t h e  c l a s s i f i c a t i o n  i s  r e a s o n a b l e  a n d  n o t  a r b i t r a r y  a n d  i s  b a s e d  

o n  s o m e  g r o u n d  o f  d i f f e r e n c e  h a v i n g  a f a i r  a n d  s u b s t a n t i a l  r e l a t i o n  

t o  t h e  o b j e c t  o f  t h e  l e g i s l a t i o n .  S t a t e  v. E n d e a r c h _  A l a s k a
C o n s t r u c t i o n .  I n c . . 7 8 7  P . 2 d  624, 632 n . 12 ( A l a s k a  1 9 9 0 ) .  I n  t h i s

c a s e  t h e  r i g h t  t o  e q u a l  p a p e r w o r k ,  u n l i k e  t h e  r i g h t  t o  
a n d  g a m e ,  i s  p r o b a b l y  n o t  a n  i m p o r t a n t  i n d i v i d u a l  
c l a s s i f i c a t i o n  w o u l d ,  t h e r e f o r e ,  o n l y  h a v e  t o  m e e t  tJfie s u b s t a n t i a l  

r e l a t i o n s h i p  t e s t ,

T h e  c l a s s i f i c a t i o n  f o r  p u r p o s e s  o f  p a p e r w o r i  

b a s e d  o n  r e s i d e n c e  m e e t s  t h e  s u b s t a n t i a l  r e l a t i o n s h i p  

r e q u i r e m e n t s  a r e  m o r e  b u r d e n s o m e  f o r  c a t e g o r y  2 
c a t e g o r y  1 r e s i d e n t s  a n d  m o r e  b u r d e n s o m e  f o r  c a t e g o r  

t h a n  t h e  o t h e r  t w o  c a t e g o r i e s .  B u t  t h i s  g r a d u a t e d  

a n d  s u b s t a n t i a l l y  r e l a t e d  t o  t h e  p u r p o s e  o f  t h e  r e q u  
d i r e c t  t h e  s t a t e ' s  e n f o r c e m e n t  r e s o u r c e s  t o  t h o s e  a r e a  

t h e  b i g g e s t  t h r e a t  t o  t h e  g o a l  o f  p r e f e r r i n g  o n

a c c e s s  t o  f i s h  
r i g h t .  T h e

< r e q u i r e m e n t s  

p  t e s t .  T h e  

R e s i d e n t s  t h a n  
y  3 r e s i d e n t s  

‘d e n  i s  f a i r l y  

i r e m e n t s :  t o
3 r e p r e s e n t i n g  
y  a c t u a l  a n d
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T h e  H o n o r a b l e  L y m a n  F. H o f f m a n  
T h e  H o n o r a b l e  G e o r g i a n n a  L i n c o l n

s u b s t a n t i a l  r e l i a n c e .  T h e  l i g h t e r  b u r d e n  o n  c a t e g o r y  

b a s e d  o n  t h e  f a c t  t h a t  a l a r g e  m a j o r i t y  w i l l  q u a l i f y  

b u r d e n  o n  c a t e g o r y  2 r e s i d e n t s  i s  b a s e d  o n  t h e  f a c
p e r c e n t a g e  o f  c a t e g o r y  2 r e s i d e n t s  a r e  n o t  q u a l i f i e d .  T h e  e v e n

h e a v i e r  b u r d e n  o n  c a t e g o r y  3 r e s i d e n t s  a n d  r e s i d e n t s

t o r c h  27, 1 9 9 2  
P a g e  8

I  r e s i d e n t s  i s  
T h e  h e a v i e r  

t h a t  a h i g h

o f  c o m m u n i t i e s
o u t s i d e  t h e  s u b s i s t e n c e  u s e  a r e a  i s  d i r e c t l y  r e l a t e d  t o  t h e  f a c t  t h a t
a n  e x t r e m e l y  h i g h  p e r c e n t a g e  o f  c a t e g o r y  3 r e s i d e n t s

n o t  q u a l i f i e d .  A  t o u g h e r  s t a n d a r d  f o r  c a t e g o r y  2 a n d  3 r e s i d e n t s
w i l l  r e s u l t  i n  p r e v e n t i n g  t h e  h i g h e s t  n u m b e r  o f  u n q u a L i f i e d  p e r s o n s
f r o m  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g .  T h e  d i s c r i m i n a t i o n  i n  t h e
p a p e r w o r k  r e q u i r e m e n t s  b o a r s  a  f a i r  a n d  s u b s t a n t i a l  r o l a t i o n s h i p  t o
t h e  o b j e c t  o f  t h e  r e q u i r e m e n t s :  p r e v e n t i n g  s u b s i s t e n c e  h u n t i n g  a n d
f i s h i n g  b y  t h e  m o s t  c l e a r l y  u n q u a l i f i e d  u s e r s .  Vie, t h e r e f o r e ,  

b e l i e v e  t h a t  t h e s e  p r o v i s i o n s  w o u l d  p a s s  c o n s t i t u t i o n a l  m u s t e r  

s h o u l d  t h e  b i l l  b e c o m e  law.

s t a t e  w o u l d  b e

Limitations,, _.to_Svib.sJ.st-eilge_-Ug_e_Ar^a5

U n d e r  t h e  p r o v i s i o n s  o f  t h e  b i l l ,  t h e  e n t i r e  

d i v i d e d  u p  i n t o  s u b s i s t e n c e  u s e  a r e a s .  E v e r y  f i s h  s t o c k  a n d  g a m e  
p o p u l a t i o n  w o u l d  b e  w i t h i n  a  s u b s i s t e n c e  u s e  a r e a .  T h e r e  i s  n o  

d a n g e r  t h a t  s o m e o n e  w o u l d  b e  p r e c l u d e d  f r o m  s u b s i s t e n c e  u s e  o f  f i s h  

o r  g a m e  b e c a u s e  i t  w a s  n o t  w i t h i n  a s u b s i s t e n c e  u s e  a r e  
t h a t  f i s h  a n d  g a m e  w i t h i n  a c a t e g o r y  3 c o m m u n i t y  

p a r t i c u l a r  s u b s i s t e n c e  u s e  a r e a  w o u l d  n o t  b e  s u b j e c t  t o  t h e

s u b s i s t e n c e  p r e f e r e n c e .  S e c t i o n  2, L i n e  11, S B  443. 
t h e  c a s e  w i t h  t h e  1 9 8 6  s u b s i s t e n c e  law. A S  1 6 . 0 5 . 2 5 8

a r e  c e r t a i n l y

a. I t  i s  t r u e  
l o c a t e d  i n  a

T h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G  
i d e n t i f y  t h e  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s ,  o r  

o f  s t o c k s  a n d  p o p u l a t i o n s ,  t h a t  a r e  c u s t o m a  

t r a d i t i o n a l l y  u s e d  f o r  s u b s i s t e n c e  i n  e a c h  r  

i d e n t i f i e d  by, the, b o a r d s .

aca-:e s h a l l  
p o r t i o n s  

r i l y  a n d  

jlrfll a r e a

( E m p h a s i s  a d d e d ) . T h e  M c D o w e l l  c o u r t  d i d  n o t  s t r  
p r o v i s i o n ;  i t  s t r u c k  d o w n  t h e  p r i o r i t y  t o  r u r a l  u  

l i m i t a t i o n  o f  t h e  s u b s i s t e n c e  p r e f e r e n c e  t o  r u r a l

T h a t  w a s  a l s o  
(a) s t a t e s ;

I k e  d o w n  t h i s  
s e rs, n o t  t h e  

a n i m a l s . 5 T h e

5 U p o n  r e m a n d  o f  t h e  M c D o w e l l  c a s e ,  s u p e r i o r  

B e v e r l y  C u t l e r ,  i n  r u l i n g  o n  t h e  q u e s t i o n  o f  s e v e r a b i l i  
i n  a n  u n f o r t u n a t e  d i v e r s i o n  f r o m  t h e  i s s u e s :

b pT h e  p a r t i e s  d o  n o t  a d d r e s s  w h e t h e r  t h e  
s h o u l d  i d e n t i f y  a n y  s u c n  s t o c k s  o r  p o p u l a t i o n s  an; 

t h e  s t a t e ,  n o t  m e r e l y  i n  r u r a l  a r e a s .  T h a t  th 
s h o u l d  m a k e  t h e s e  d e t e r m i n a t i o n s  a n y w h e r e  i n  
a p p e a r s  t o  b e  a l o g i c a l  r e s u l t  o f  t h e  s u p r e m e  

h o l d i n g  i n  M c D o w e l l  ....

c o u r t  j u d g e  

ty, d i d  s t a t e ,

a r d s  n o w  
; r w h e r e  i n  

e  b o a r d s  
s t a t e  

c o u r t ' s
t h e
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T h e  H o n o r a b l e  L y m a n  F . H o f f m a n  
T h e  H o n o r a b l e  G e o r g i a n n a  L i n c o l n

o n  o f  s e a s o n s ,  
e v e r y  species* 

j u i r e m e n t  t h a t  
t h e  s t a t e ,  t h e  

T h i s  p o i n t  w a s  

a n d

A l a s k a  S u p r e m e  C o u r t  h a s  n e v e r  r e q u i r e d  t h a t  r e g u l a t i  
b a g  l i m i t s ,  m e t h o d s  a n d  m e a n s ,  e t c . ,  b e  u n i f o r m  f o r  

t h r o u g h o u t  t h e  s t a t e .  T h e r e  is n o  c o n s t i t u t i o n a l  r e  

if a p a r t i c u l a r  K i n d  o f  u s e  i s  a l l o w e d  i n  o n e  a r e a  o f  

s a m e  k i n d  o f  u s e  m u s t  b e  a l l o w e d  i n  a l l  o t h e r  a r e a s ,  

l a t e r  c l a r i f i e d  b y  t h e  c o u r t  i n  G i l b e r t  v. S t a t e ,  P e p  
G a m e , 8 0 3  p . 2 d  3 9 1 ,  3 9 8 - 9 9  ( A l a s k a  1 9 9 0 ) .

W h a t  t h e  c o n s t i t u t i o n  d o e s  r e q u i r e  i s  t h a t  i f  a  u s e  is 
a l l o w e d ,  a l l  p e r s o n s  t h a t  a r e  s i m i l a r l y  s i t u a t e d  w i t h  r e s p e c t  t o  t h e  

r e s o u r c e  a n d  t h e  p u r p o s e  o f  t h e  l a w  b e  t r e a t e d  equc.lly. A r t i c l e  

V I I I ,  s e c t i o n  17 o f  t h e  A l a s k a  C o n s t i t u t i o n .  G i l b e r t . 8 0 3  P . 2 d  a t  
3 9 9 ,  T h e r e  i s  n o  r e q u i r e m e n t  o f  e q u a l  t r e a t m e n t  o f  r e s o u r c e s ,  

r a t h e r  t h a n  u s e r s  o f  t h o s e  r e s o u r c e s .

T h e r e  i s  a l s o  n o  c o n s t i t u t i o n a l  r e q u i r e m e n t  t h a t  o n c e  a

k a r c h  27, 1 9 9 2  
P a g e  9

p e r s o n  q u a l i f i e s  f o r  a s u b s i s t e n c e  u s e  i n  o n e  a r e a ,  s

t o  a  s u b s i s t e n c e  p r e f e r e n c e  i n  a n o t h e r  a r e a .  A  p e r s o n  r e l i a n t  o n
f i s h  a n d  g a m e  i n  A r e a  a  m u s t  b e  t r e a t e d  t h e  s a m e

h e  b e  e n t i t l e d

a s  a l l  o t h e r s

A r e a  B. O n l y  
e  m u s t  r e c e i v e

s i m i l a r l y  r e l i a n t  o n  A r e a  A  f i s h  a n d  g a m e ;  b u t  t h a t  pjerson n e e d  n o t  
b e  t r e a t e d  t h e  s a m e  w i t h  r e s p e c t  t o  f i s h  a n d  g a m e  i n  
t h o s e  w h o  h a v e  s i m i l a r  r e l i a n c e  o n  A r e a  b  f i s h  a n d  gaid 

e q u a l  t r e a t m e n t .  T h e  n e w  b i l l  is n o t  s i g n i f i c a n t l y  d i f f e r e n t  f r o m  
t h e  1 9 8 6  s u b s i s t e n c e  b i l l  i n  t h i s  r e s p e c t .  U n d e r  iib.at l a w ,  o n l y  
r e s i d e n t s  o f  c o m m u n i t i e s  t h a t  h a d  d e m o n s t r a t e d  c u s t o m a r y  a n d  

t r a d i t i o n a l  u s e s  o f  a p a r t i c u l a r  f i s h  s t o c k  o r  g a m e  p o p u l a t i o n  w e r e  

g r a n t e d  a s u b s i s t e n c e  p r e f e r e n c e .  S e e  f o r m e r  5 A A C  9 ^ . 0 1 0  a n d  5 A A C  
9 9 . 0 2 5 .  T h e r e  w a s  n o  s t a t e w i d e  s u b s i s t e n c e  p r e f e r  

t h e r e  a  s t a t e w i d e  p r e f e r e n c e  u n d e r  t h e  f e d e r a l  ANILC,

s n c e .  N o r  i s  

A  r e g u l a t i o n s .

T e m p o r a r y  S u b s i s t e n c e  M a n a g e m e n t  R e g u l a t i o n s  F o r  F e d e r a l  P u b l i c
L a n d s  I n  A l a s k a  ( 1 9 9 1 - 9 2 ) .  a  s t a t e w i d e  s u b s i s t e n c e  

s t a t e  l a w  w o u l d ,  i t s e l f ,  c r e a t e  a  c o n f l i c t  b e t w e e n  

A N I L C A .

T h e  G o v e r n o r ' s  S u b s i s t e n c e  A d v i s o r y  C o u n c i l  

t o  p r e f e r  t h e  r e l i a n c e  o f  a u s e r  w h o ,  f o r  e x a m p l e ,  
s a l m o n  o n  t h e  C o p p e r  R i v e r ,  k i n g  s a l m o n  o n  t h e  k e n  

s a l m o n  o n  t h e  T a n a n a  R i v e r ,  m o o s e  i n  t h e  I n n o k o  R i v e r  

K o d i a k  I s l a n d ,  a n d  c a r i b o u  o n  t h e  N o r t h  S l o p e .  I r

p r e f e r e n c e  i n  
s t a t e  l a w  a n d

d i d  n o t  i n t e n d  

t i g h t  t a k e  r e d  
4 i  R i v e r ,  c h u m  

a r e a ,  d e e r  o n  

t h e  a d v i s o r y

M c D o w e l l  v. S t a t e . M e m o r a n d u m  o f  D e c i s i o n  S e v e r i n g  U n  
F o r t  i o n s  o f  S t a t u t e  f r o m  R e m a i n d e r  o f  S t a t u t e  a t  8 (Ale

c o n s t i t u t i o n a l  
s k a  s u p e r ,  ct.

J u n e  20, 1 9 9 0 ) .  T h e  o b v i o u s  r e a s o n  t h a t  t h e  p a r t i e s  d i d  n o t  a d d r e s s

t h e  i s s u e  o n  r e m a n d  i s  b e c a u s e  i t  w a s  n o t  a n  i s s u e  o n
n o t  b e l i e v e  t h a t  t h e  A l a s k a  S u p r e m e  c o u r t  w o u l d  a g r e e  w i t h  J u d g e

C u t l e r ' s  r u l i n g  o n  t h i s  i s s u e .  S e e  G i l b e r t  v . _ s t a t £

a n d  G a m e . 803 P . 2d 391, 398-99 (Alaska 1990),

a p p e a l .  W e  d o

P e p ' t _ o f _ E i s h
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-larch 27, 1992 
F a g e  10

c o u n c i l ' s  e y e s ,  t h a t  k i n d  o f  r e l i a n c e  w a s  n o t  a s  c e s e r v i n g  o f  a  
p r e f e r e n c e  t o  f i s h  a n d  g a m e  i n  o n e  o f  t h o s e  a r e a s  e > s  h u n t i n g  a n d  

f i s h i n g  t h a t  is c o n c e n t r a t e d  i n  t h a t  a r e a .  I t  s e e m s  c 
d e c i d i n g  w h o  s h o u l d  h a v e  a p r e f e r e n c e  i n  a p a r t i c u l a r  

t h a t  g e t s  a l l  o r  m o s t  o f  h i s  f i s h  a n d  g a m e  f r o m  t h e  arjea s h o u l d  r a n k  

h i g h e r  t h a n  o n e  w h o  g e t s  o n l y  a  s m a l l e r  p o r t i o n  f r o m  t p a t  p a r t i c u l a r  
a r e a .  W e  b e l i e v e  t h e  c o u r t s  w o u l d  d e c i d e  t h a t  t h e s e  
n o t  s i m i l a r l y  s i t u a t e d  w i t h  r e s p e c t  t o  t h e  r e s o u r c e  a 
o f  t h e  la w .  S e e  a r t i c l e  V I I I ,  s e c t i o n  1 7  o f  
c o n s t i t u t i o n .  W e  a l s o  b e l i e v e  t h a t ,  a s  b e t w e e n  a j « r s o n  w h o  h a s  

d e m o n s t r a t e d  r e l i a n c e  o n  f i s h  a n d  g a m e  i n  A r e a  A  a r d  o n e  w h o  h a s  

s u c h  r e l i a n c e  i n  a n o t h e r  a r e a  t h a t  i s  s u f f e r i n g  froqi s h o r t a g e s  o f  
f i s h  a n d  g a m e ,  t h e  p e r s o n  w i t h  d e m o n s t r a t e d  r e l i a n c e  

b e  p r o p e r l y  p r e f e r r e d  o v e r  t h e  o t h e r  u s e r  b e c a u s e  

s i m i l a r l y  s i t u a t e d  w i t h  r e s p e c t  t o  t h e  r e s o u r c e  i n  ^ r e a  A  a n d  t h e  

p u r p o s e  o f  t h e  b i l l . 6

T h e  T w e l v e  M o n t h  o.ua l if I c a t l o n  _F.eri.od

U n d e r  t h e  p r o p o s e d  A S  1 6 . 0 5 . 2 6 8 (i) a n d  q u a l i f y i n g
a c t i v i t y  m u s t  o c c u r  w i t h i n  t h e  p r e c e d i n g  t w e l v e  m o n t h s .  W h i l e  i t  
m a y  b e  t e c h n i c a l l y  p o s s i b l e  t o  q u a l i f y  i n  a s  l i t t l e  a s  f o u r  m o n t h s  

( t a k i n g  f i s h  o r  g a m e  i n  f o u r  d i f f e r e n t  m o n t h s  is t h e  l o n g e s t  
d e t e r m i n a t i v e  d u r a t i o n a l  m i n i m u m  r e q u i r e m e n t ,  p r o p o s e d  A S  

1 6 . 0 4 . 2 6 8 (i) (4)), i t  i s  g e n e r a l l y  a n t i c i p a t e d  t h a t  m a n y  u s e r s  w i l l  

r e q u i r e  c l o s e r  t o  t h e  f u l l  t w e l v e - m o n t h  p e r i o d  t o  c u a l i f y .  T h i s  
p r o v i s i o n  d o e s  n o t  c r e a t e  c o n s t i t u t i o n a l  p r o b l e m s .

b v i o u s  t h a t  i n  
a r e a ,  t h e  u s e r

t w o  u s e r s  a r e  
nd t h e  p u r p o s e

t h e  A l a s k a

i n  A r e a  A  w a y  
t h e y  a r e  n o t

A t  f i r s t  b l u s h ,  t h e  t w e l v e - m o n t h  p r o v i s i o n  
c r e a t e  a  d u r a t i o n a l  r e s i d e n c y  p r o b l e m .  I t  d o e s  n o t .

m i g h t  s e e m  t o  
S e v e r a l  p o i n t s

m u s t  b e  k e p t  v e r y  c l e a r .  U n d e r  t h i s  b i l l ,  r e s i d e n c e  i n  a
p a r t i c u l a r  a r e a  is n e v e r  r e q u i r e d  f o r  q u a l i f i c a t i o n .  R e s i d e n c e  i n  
t h e  s u b s i s t e n c e  u s e  a r e a  i s  n o t  r e q u i r e d .  T o  t h e  e c t e n t  t h a t  t h e  

u s e r ' s  p r e s e n c e ,  a s  o p p o s e d  t o  r e s i d e n c e ,  i n  t h e  a r e i  i s  r e q u i r e d ,  

t h o s e  r e q u i r e m e n t s  m e e t  " d u r a t i o n a l  r e s i d e n c y "  s t a n d a r d s .  H i c k l i n  
v . O r b e c K , 5 6 5  P. 2 d  15 9 ,  1 6 2 - 6 5  ( A l a s k a  1 9 7 7 )  r y y ' d  o n  o t h e r 

crro-unds, 4 3 7  U . S .  5 1 8  ( 1 9 7 8 ) .

T h e  t w e l v e - m o n t h  p e r i o d  i s  c l o s e l y  r e l a t e d  t o  t h e  p a t t e r n s

o f  u s e  a n d  f i s h  a n d  g a m e  i n  A l a s k a  a n d  i s  t h e  o n l y  r e a  

f o r  t h e  d e m o n s t r a t i o n s  o f  a c t u a l  a n d  s u b s t a n t i a l  r e  
a n d  g a m e .  T h e  g o a l  o f  t h e  l e g i s l a t i o n  i s  t o  g i v e  a
t h o s e  w h o  c u r r e n t l y ,  a c t u a l l y ,  a n d  s u b s t a n t i a l l y  rei.y o n  f i s h  a n d
g a m e  i n  p a r t i c u l a r  a r e a s  o f  t h e  s t a t e .  I t  i s  n o t  t h 3 g o a l  t o  g i v e

s o n a b l e  p e r i o d  

i a n c e  o n  f i s h  
p r e f e r e n c e  t o

6 T h i s  is t h e  s i t u a t i o n  p o s e d  b y  G e o r g e  Ute^r m o h l e  o f  t h e  
L e g i s l a t i v e  L e g a l  A f f a i r s  A g e n c y  i n  h i s  M a r c h  16, 11992 l e t t e r  t o  

S e n a t o r  L y m a n  H o f f m a n  a t  p a g e  5, n o t e  7.
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T h e  H o n o r a b l e  L y m a n  F. H o f f m a n  
T h e  H o n o r a b l e  G e o r g i a n n a  L i n c o l n

T h e r e  m u s t  n e c e s s a r i l y  b e  s o m e  k i n d  o f  t e s t  t o  i d e n t i f y
a c t u a l  a n d  s u b s t a n t i a l  r e l i a n c e  o n  t h a t  f i s h  a n d  galrae, T o  a v o i d

s p u r i o u s  c l a i m s  o f  r e l i a n c e  b a s e d  o n  v e r y  s h o r t - r t e r m  
s p o r a d i c  u s e ,  s o m e  t i m e  r e q u i r e m e n t s  a r e  n e c e s s a r i l y  

d e c i d i n g  w h a t  t i m e  p e r i o d  w o u l d  m a k e  t h e  m o s t  s e nse,

c o u n c i l  l o o k e d  a t  t h e  p a t t e r n s  o f  f i s h  a n d  g a m e  u s e  ir
u s e s  a r e  s e a s o n a l .  F o r  e x a m p l e ,  s a l m o n  a r e  g e n e r a l l y  

d u r i n g  a c e r t a i n  t i m e - s p a n  d u r i n g  t h e  y e a r .  W i t h  gaine, h u n t i n g  i s  

g e n e r a l l y  l i m i t e d  t o  o n e  o r  t w o  s e a s o n s  t o  g e t  t h e  b e s t  q u a l i t y  o f  
m e a t  o r  t o  a v o i d  i n t e r f e r e n c e  w i t h  s p e c i e s  r e p r o d u c t i o n .  i n  a n y  

c a s e ,  p a t t e r n s  o f  u s e  a r e  t i e d  t o  y e a r l y  c y c l e s .  I f  t h e  q u a l i f y i n g

larch 27, 1992
p a g e  n

o r  o n l y  
i n c l u d e d .  I n  

t h e  a d v i s o r y  

A l a s k a .  M o s t  
c n l y  a v a i l a b l e

t i m e  w a s  l e s s  t h a n  t h e  p r e c e d i n g  12 m o n t h s ,  p e r s o n s  ir 
m i g h t  b e  d i s a d v a n t a g e d  b e c a u s e  o f  t h e  s e a s o n a l  a v a i l a  

a n d  g a m e .  I f  t h e  t i m e  p e r i o d  w a s  l o n g e r  t h a n  t w e l v e  c 

e x p e c t  t o  s e e  d u p l i c a t i o n  o f  a c t i v i t y  w h i c h  w o u l d  b e  
o f  c u r r e n t  r e l i a n c e .  T h e  t w e l v e - m o n t h  p e r i o d  i s  o b v i

a p p r o p r i a t e  f o r  t h i s  p a r t i c u l a r  t e s t .  I t  i s  n e c e s s a t y  t o  i d e n t i f y

t h e  k i n d  o f  u s e  o f  f i s h  a n d  g a m e  t h e  b i l l  i s  i n t e n d e d
i s  t h e  " l e a s t  d r a s t i c  m e a n s ” t o  a c h i e v e  t h e  e n d s  o f  t h e  s t a t u t e .

H ig jc lln , 565 
r e l i a n c e .

? . 2 d  a t  165. I t  i s  a n e c e s s a r y  t e s t

c e r t a i n  a r e a s  
b i l i t y  o f  f i s h  

o n t h  y o u  w o u l d  
L e s s  p r o b a t i v e  
a u s l y  t h e  m o s t

t o  p r e f e r .  I t

o f  b o n a  f i d e

C e r t a i n l y ,  t h e  t w e l v e - m o n t h  p r o v i s i o n s ,  a s  e x p l a i n e d  
a b o v e ,  m e e t  s u b s t a n t i v e  d u e  p r o c e s s  s t a n d a r d s  t h a t  l e g i s l a t i v e  
e n a c t m e n t s  b e  r e a s o n a b l e  a n d  n o t  a r b i t r a r y .  K e l l v  v. j z a m a r e l l o . 4 8 6  

P . 2 d  906, 9 1 1  ( A l a s k a  1 9 7 1 ) .

T i e r  I I  c r i t e r i a

no:

I n  t h e  p r o p o s e d  A S  1 6 , 0 5 . 2 6 8 ( b ) ( 4 ) ( B ) , s u b s  
g a m e  p o p u l a t i o n s  o r  f i s h  s t o c k s  i n s u f f i c i e n t  t o  pr 

s u b s i s t e n c e  u s e s  w o u l d  b e  a u t h o r i z e d  b y  r a n k i n g  U 3 e r  
t h r e e  c r i t e r i a .  O n e  o f  t h e  c r i t e r i a  w o u l d  b e  " t h e  p  

d o m i c i l e  o f  t h e  s u b s i s t e n c e  u s e r  t o  t h e  s t o c k  o r  

P r o p o s e d  A S  1 6 . 0 5 . 2 6 8 ( b ) ( 4 ) ( B ) ( i i ) ; S B  443, S e c t i o n  
l i n e s  1 4 - 1 5 .  T h e  q u e s t i o n  o f  t h e  c o n s t i t u t i o n s  

p r o v i s i o n  w a s  r a i s e d  a t  o n e  m e e t i n g  o f  t h e  S e n  

C o m m i t t e e .  W e  b e l i e v e  t h a t  t h e  p r o v i s i o n  

c o n s t i t u t i o n a l .

i s t e n c e  u s e  o f  
o v i d e  f o r  a l l  

s b y  a p p l y i n g  
x i m i t y  o f  t h e  

p o p u l a t i o n " .  

2 a t  p a g e  4, 
l i t y  o f  t h i s  
a t e  R e s o u r c e s  

is p r o b a b l y

F i r s t ,  i t  s h o u l d  b e  n o t e d  t h a t  t h e  c u r r e n t  S u b s i s t e n c e  l a w  
c o n t a i n s  a  v e r y  s i m i l a r  p r o v i s i o n  e x p r e s s e d  s i m b l y  a s  " l o c a l  
r e s i d e n c y " .  A S  1 6 . 0 5 . 2 5 8 ( c ) ( 2 ) .  T h i s  p h r a s e  h a s  b e p n  i n t e r p r e t e d  

b y  t h e  J o i n t  B o a r d s  o f  F i s h  a n d  G a m e  t o  m e a n  t h a t  t h o s e  w h o  " l i v e  
c l o s e s t  t o  t h e  r e s o u r c e "  w o u l d  b e  g i v e n  m a x i m u m  p r o t e c t i o n .  5 A A C  
9 9 . 0 1 0 ( f ) ( 1 ) .  " L o c a l  r e s i d e n c y "  i s  a l s o  t h e  l a n g u a g e  u s e d  i n  

A N I L C A .  16 U . S . C .  Sec, 3 1 1 4 ( 2 ) .  T h e  l a n g u a g e  o f  t h e  n e w  
l e g i s l a t i o n  i s  n o t  i n t e n d e d  t o  r e p r e s e n t  a c h a n g e  f r o m  e x i s t i n g  l a w  

o r  f r o m  A N I L C A ,  b u t  i s  i n t e n d e d  t o  m o r e  c l e a r l y  s t a t e  h o w  " l o c a l
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i l a r c h  27/ 1 9 9 2  
P a g e  1 2

A N I L C A . 1 6  U . S . C .  Se c .  3 1 1 4 ( 2 ) ♦ T h e  l a n g u a g e

l e g i s l a t i o n  i s  n o t  i n t e n d e d  t o  r e p r e s e n t  a  c h a n g e  f r o m  e x i s t i n g  l a w  
o r  f r o m  A N I L C A ,  b u t  i s  i n t e n d e d  t o  m o r e  c l e a r l y  s t e t e  h o w  " l o c a l  
r e s i d e n c y "  w i l l  b e  m e a s u r e d .  I f  t h e  T i e r  I I  p r o v i s i o n  o f  t h e  

s u b s i s t e n c e  l e g i s l a t i o n  d i d  n o t  c o n t a i n  a " l o c a l  r e s i d e n c y / p r o x i m i t y  

t o  t h e  r e s o u r c e "  c r i t e r i o n  i t  w o u l d  b e  in c o n f l i c t  wijth S e c t i o n  8 0 4  

O f  A N I L C A ,  1 6  U . S . C .  S e c .  3 1 1 4 ( 2 ) .

W h i l e  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e d  i n  M c D b w e l i  t h a t  t h e

o f  t h e  n e w

s u b s i s t e n c e  p r e f e r e n c e  c o u l d  n o t  b e  a w a r d e d  o n  t h e

c h a r a c t e r i s t i c s  o f  t h e  c o m m u n i t y  i n  w h i c h  a n  i n d i v i d u a l  u s e r
r e s i d e d ,  t h e r e  i s  n o t h i n g  i n  t h a t  o p i n i o n  t o  i n d i  
l o c a t i o n  o f  a n  i n d i v i d u a l ' s  r e s i d e n c e  i n  r e l a t i o n  t 

g a m e  c o u l d  n o t  b e  a  c o n s t i t u t i o n a l  c r i t e r i o n ,  e s p e  

t i i e s  o f  e x t r e m e  s h o r t a g e s  e n v i s i o n e d  u n d e r  t h e  T i e r  
u p o n  r e m a n d  o f  t h a t  c a s e  t o  t h e  s u p e r i o r  c o u r t ,  J u d g e  

r u l e d  t h a t  t h e  T i e r  I I  p r o v i s i o n s  d i d  n o t  v i o l a t e  t h e  s t a n d a r d s  i n  

M c D o w e l l .7 W h e n  t h e r e  i s  n o t  e n o u g h  f i s h  o r  g a m e  t o  s a t i s f y  a l l  
q u a l i f i e d  s u b s i s t e n c e  u s e r s ,  f u r t h e r  r a n k i n g  o f  t h e s e  

m a n d a t o r y .  A s s u m i n g  t h a t  t w o  u s e r s  a r e  e q u a l  a s  t o
c r i t e r i a  o f  d e p e n d e n c e  a n d  t h e  a b i l i t y  t o  o b t a i n  c
w o u l d  s e e m  t h a t  p r o x i m i t y  t o  t h e  r e s o u r c e  w o u l d  n o t  b e  a n
u n r e a s o n a b l e  w a y  t o  d i s t i n g u i s h  b e t w e e n  t h e  t w o  o t h e r w i s e  s i m i l a r

u s e r s .

b a s i s  o f  t h e

s a t e  t h a t  t h e  
o  t h e  f i s h  o r  

c i a l l y  i n  t h e  

II p r o v i s i o n s .  
Q e v e r l y  C u t l e r

u s e r s  b e c o m e s  

t h e  t w o  o t h e r  
t h e r  f o o d ,  i t

I f  y o u  h a v e  f u r t h e r  q u e s t i o n s  a b o u t  i s s u e s  

s u b s i s t e n c e  l e g i s l a t i o n ,  w e  w o u l d  b e  h a p p y  t o  d i s c u s s  
w i t h  y o u  a t  y o u r  c o n v e n i e n c e .

C H A R L E S  E. C O L E  
A T T O R N E Y  G E N E R A L

B y ;  vV ^ - / '

L a h c e  B. N e l 1 

A s s i s t a n t  A t

r a i s e d  b y  t h e  

t h e s e  m a t t e r s

o n

t o r n e y  G e n e r a l

7 J u d g e  c u t l e r  r u l e d  t h a t  t h e  T i e r  I I  ".lot 

s r i t e r i o n  d i d  n o t  v i o l a t e  t h e  s u p r e m e  c o u r t ' s  h o l d i n g  

flcpowfill V. S t a t e . M e m o r a n d u m  o f  D e c i s i o n  S e v e r i n g  U  1h e

P o r t i o n s  o f  S t a t u t e  f r o m  R e m a i n d e r  o f  s t a t u t e  a t  7 (Ale, 

J u n e  20, 1 9 9 0 ) .

a l  r e s i d e n c y "  

i n  M c D o w e l l , 
o n s t i t u t i o n a l  
s k a  S u p e r .  Ct.
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  —  —

d i s t r i b u t e d .  A n d  w e  a l s o  h a v e  a c o u p l e  of c o p i e s  of t h e  F i n a l  

E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t  o n  S u b s i s t e n c e  M a n a g e m e n t .  A n d  

if a n y b o d y  e l s e  n e e d s  a c o p y  o f  t h i s ,  y o u  c a n  s t o p  b y  o u r  

o f f i c e  o n  C S t r e e t ,  o r  w e ' d  b e  h a p p y  t o  m a i l  y o u  o n e .  T h e s e  

h a v e  j u s t  s t a r t e d  coining f r o m  t h e  p r i n t e r ,  a n d  w e ' r e  j u s t  

g e t t i n g  r e a d y  t o  d i s t r i b u t e  t h e m .  S o  —  in f a c t ,  I t h i n k  s o m e  

of t h e m  h a v e  a l r e a d y  b e e n  m a i l e d .  B u t  t h e y ' r e  b e i n g  

d i s t r i b u t e d  t h i s  w e e k .

T h e  p u r p o s e  o f  t h e  h e a r i n g  t o n i g h t  is t o  t a k e  p u b l i c  

c o m m e n t s  o n  t h e s e  p r o p o s e d  r e g u l a t i o n s  f o r  F e d e r a l  S u b s i s t e n c e  

M a n a g e m e n t .  A n d  t h i s  p o r t i o n  o f  t h e  r e g u l a t i o n s  t h a t  w e ' r e  

g o i n g  t o  l o o k  a t  o u t l i n e s  h o w  t h e  F e d e r a l  S u b s i s t e n c e  P r o g r a m  

w i l l  b e  s t r u c t u r e d .  I t  t a l k s  a b o u t  t h e  F e d e r a l  S u b s i s t e n c e  

B o a r d  a n d  a d v i s o r y  c o u n c i l  s y s t e m ,  h o w  c u s t o m a r y  a n d  

t r a d i t i o n a l  d e t e r m i n a t i o n s  a r e  m a d e .  I k n o w  i t ' s  a l i t t l e  b i t  

c o n f u s i n g .  W e  h a v e  h a d  t w o  s e t s  o f  r e g u l a t i o n s  o u t  f o r  

c o m m e n t ,  as w e l l  as a D r a f t  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t .

T h e  r e g u l a t i o n s  w e ' r e  l o o k i n g  a t  t o n i g h t ,  as I s a i d ,  f o c u s  o n  

a p r o g r a m  s t r u c t u r e ,  a n d  t h e r e  w a s  a p r e l i m i n a r y  d r a f t  o f  

t h o s e  in o u r  D r a f t  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t  t h a t  w a s  o u t  

l a s t  f a l l .  T h e  o t h e r  r e g u l a t i o n s  t h a t  h a v e  b e e n  o u t  f o r  

c o m m e n t  a r e  t h e  s e a s o n s  a n d  b a g  l i m i t s  t h a t  w i l l  b e g i n  —  t h a t  

w i l l  b e c o m e  e f f e c t i v e  n e x t  J u l y ,  f o r  t h e  1 9 9 2 / 9 3  s e a s o n .  A n d  

t h i s  b l u e  b o o k  is a r e s u l t  o f  t h e  p u b l i c  c o m m e n t s  t h a t  h a s  

c o m e  in o n  t h o s e .  W e  s t a r t e d  t a k i n g  c o m m e n t s  b a c k  in D e c e m o e r
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P R O C E E D I N G S  

MS. S T A D U M :  G o o d  e v e n i n g .  C a n  e v e r y b o d y  h e a r  m e ?  It 

t a k e s  a l o t  o f  b r a v e  s o u l s  t o  c o m e  o u t  t h i s  e v e n i n g  in t h e  

s n o w  t o  t a l k  a b o u t  F e d e r a l  S u b s i s t e n c e  R e g u l a t i o n s .

M y  n a m e  is M a r y  S t a d u m .  I ' m  w i t h  t h e  F i s h  & W i l d l i f e  

S e r v i c e ,  O f f i c e  o f  S u b s i s t e n c e  M a n a g e m e n t ,  h e r e  i n  A n c h o r a g e .

I h a v e  w i t h  m e  P e g g y  Fo x ,  w h o  is a l s o  w i t h  t h e  F i s h  & W i l d l i f e  

S e r v i c e  S u b s i s t e n c e  O f f i c e ,  h e r e  i n  A n c h o r a g e .  A n d  I h a v e  

L a u r e l  K e h l e r  h e r e ,  w h o  is o u r  c o u r t  r e p o r t e r ,  a n d  is g o i n g  t o  

k e e p  a t r a n s c r i p t  o f  t h e  c o m m e n t s  t h i s  e v e n i n g .

W e  h a v e  a b u n c h  o f  m a t e r i a l s  in t h e  b a c k .  I t h i n k  

m o s t  o f  y o u  p r o b a b l y  h a v e  p i c k e d  t h e m  u p  t h a t  n e e d  t h e m .  W e  

h a v e  a c o p y  of t h e  r e g u l a t i o n s  t h a t  w e ' r e  t a k i n g  c o m m e n t s  on 

t o n i g h t .  It s a y s  F e d e r a l  R e g i s t e r  o n  t h e  f r o n t .  T h e r e ' s  a 

f o r m  t o  s u b m i t  c h a n g e s  t o  t h e  r e g u l a t i o n s .  T h e r e ' s  a l s o  a 

s c h e d u l e  i n  t h e  b a c k ,  a n d  it d o e s  —  i t  is p r i n t e d  o n  b o t h  

s i d e s .  It t r i e s  t o  o u t l i n e  t h e  p r o c e s s  o f  r e g u l a t i o n s  a n d  o u r  

d e c i s i o n  m a k i n g  p r o c e s s  w i t h  o u r  E n v i r o n m e n t a l  I m p a c t  

S t a t e m e n t .  T h e r e ' s  a l o t  g o i n g  o n  in t h e  F e d e r a l  S u b s i s t e n c e  

M a n a g e m e n t  a r e a ,  a n d  i t ' s  k i n d  o f  h a r d  t o  k e e p  t r a c k  o f  

t h i n g s .  So, m a y b e ,  t h i s  w i l l  h e l p  a l i t t l e  bit.

W e  a l s o  h a v e  s o m e  o t h e r  i n f o r m a t i o n  in t h e  b a c k .  W e  

h a v e  a c o p y  o f  p r o p o s a l s  t h a t  c a m e  in f o r  c h a n g e s  t o  n e x t  

y e a r ' s  s e a s o n s  a n d  b a g  l i m i t s  f o r  F e d e r a l  S u b s i s t e n c e  

R e g u l a t i o n s ,  w h i c h  h a s  b e e n  o u t  f o r  a w h i l e .  T h a t  h a s  b e e n
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d i s t r i b u t e d .  A n d  w e  a l s o  h a v e  a c o u p l e  of c o p i e s  of t h e  F i n a i  

E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t  o n  S u b s i s t e n c e  M a n a g e m e n t .  A n d  

if a n y b o d y  e l s e  n e e d s  a c o p y  of t h i s ,  y o u  c a n  s t o p  b y  o u r  

o f f i c e  o n  C  S t r e e t ,  o r  w e ' d  b e  h a p p y  t o  m a i l  y o u  one. T h e s e  

h a v e  j u s t  s t a r t e d  c o m i n g  f r o m  t h e  p r i n t e r ,  a n d  w e ' r e  j u s t  

g e t t i n g  r e a d y  t o  d i s t r i b u t e  t h e m .  S o  —  in f a c t ,  I t h i n k  s o m e  

o f  t h e m  h a v e  a l r e a d y  b e e n  m a i l e d .  B u t  t h e y ' r e  b e i n g  

d i s t r i b u t e d  t h i s  w e e k .

c o m m e n t s  o n  t h e s e  p r o p o s e d  r e g u l a t i o n s  f o r  F e d e r a l  S u b s i s t e n c e  

M a n a g e m e n t .  A n d  t h i s  p o r t i o n  o f  t h e  r e g u l a t i o n s  t h a t  w e ' r e  

g o i n g  t o  l o o k  a t  o u t l i n e s  h o w  t h e  F e d e r a l  S u b s i s t e n c e  P r o g r a m  

w i l l  b e  s t r u c t u r e d .  I t  t a l k s  a b o u t  t h e  F e d e r a l  S u b s i s t e n c e  

B o a r d  a n d  a d v i s o r y  c o u n c i l  s y s t e m ,  h o w  c u s t o m a r y  a n d  

t r a d i t i o n a l  d e t e r m i n a t i o n s  a r e  m a d e .  I k n o w  i t ' s  a l i t t l e  b i t  

c o n f u s i n g .  W e  h a v e  h a d  t w o  s e t s  o f  r e g u l a t i o n s  o u t  f o r  

c o m m e n t ,  as w e l l  as a D r a f t  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t .

T h e  r e g u l a t i o n s  w e ' r e  l o o k i n g  a t  t o n i g h t ,  as I sai d ,  f o c u s  o n

a p r o g r a m  s t r u c t u r e ,  a n d  t h e r e  w a s  a p r e l i m i n a r y  d r a f t  o f  

t h o s e  in o u r  D r a f t  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t  t h a t  w a s  o u t  

l a s t  f a l l .  T h e  o t h e r  r e g u l a t i o n s  t h a t  h a v e  b e e n  o u t  f o r

i
c o m m e n t  a r e  t h e  s e a s o n s  a n d  b a g  l i m i t s  t h a t  w i l l  b e g i n  —  t h a t  , 

w i l l  b e c o m e  e f f e c t i v e  n e x t  J u l y ,  f o r  t h e  1 9 9 2 / 9 3  s e a s o n .  A n d  

t h i s  b l u e  b o o k  is a r e s u l t  o f  t h e  p u b l i c  c o m m e n t s  t h a t  h a s

I
c o m e  in o n  t h o s e .  W e  s t a r t e d  t a k i n g  c o m m e n t s  b a c k  i n  D e c e m b e r



on t h a t  p o r t i o n  o f  t h e  r e g u l a t i o n s ,  a n d  p e o p l e  h a v e  s e n t  in 

p r o p o s a l s ,  a n d  a t  t h i s  p o i n t ,  w e  h a v e  t h i s  p r o p o s a l  b o o k  b a c k  

o u t  f o r  p u b l i c  r e v i e w .  B u t  w h a t  w e ' r e  f o c u s i n g  o n  t o n i g h t  a r e  

t h e  o t h e r  p o r t i o n  o f  t h e  r e g u l a t i o n s  t h a t  l o o k  a t  t h e  p r o g r a m  

s t r u c t u r e ,  a s  I s a i d  b e i o r e .

W h a t  w e ' r e  g o i n g  t o  d o  t o n i g h t  is t a k e  a l o o k  a t  a 

l i t t l e  b i t  o f  b a c k g r o u n d ,  k i n d  o f  g o  o v e r  w h a t ' s  i n  t h e  

r e g u l a t i o n s .  I ' l l  b e  h a p p y  t o  a n s w e r  a n y  q u e s t i o n s ,  b u t  w e ' d  

l i k e  t o  t a k e  m o s t  of o u r  t i m e  t o  l i s t e n  t o  p u b l i c  c o m m e n t  a n d  

g e t  y o u r  c o n c e r n s .

F o r  a l i t t l e  b i t  o f  b a c k g r o u n d  o n  t h e s e  r e g u l a t i o n s ,  

s i n c e  t h e  f e d e r a l  g o v e r n m e n t  b e c a m e  i n v o l v e d  i n  s u b s i s t e n c e  

m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  o n  p u b l i c  l a n d s ,  J u l y  1, 1 9 9 0 ,  

p r i o r  t o  t h a t  o n  J u n e  2 9 t h  w e  p u b l i s h e d  a s e t  o f  t e m p o r a r y  

r e g u l a t i o n s  t h a t  o u t l i n e d  h o w  t h e  f e d e r a l  s u b s i s t e n c e  p r o g r a m  

w o u l d  f u n c t i o n .  T h e s e  r e g u l a t i o n s  w e r e  j u s t  t o  g e t  s t a r t e d  

w h i l e  a n  e n v i r o n m e n t a l  i m p a c t  s t a t e m e n t  w a s  b e i n g  p r e p a r e d  a n d  

w h i l e  r e g u l a t i o n s  w e r e  b e i n g  d e v e l o p e d  w i t h  p u b l i c  c o m m e n t  a n d  

t i m e  t o  l o o k  a t  t h e  v a r i o u s  i s s u e s  t h a t  a r e  o u t  t h e r e .  W e  

m a d e  s o m e  r e v i s i o n s  a n d  m o d i f i c a t i o n s  in t h o s e  o r i g i n a l  

t e m p o r a r y  r e g u l a t i o n s ,  a n d  t h a t ' s  w h a t  a r e  o u t  t o n i g h t  is 

p r o p o s e d  r e g u l a t i o n s .  T h e y  w e r e  p u b l i s h e d  in t h e  F e d e r a l  

R e g i s t e r  o n  J a n u a r y  30, a n d  t h e  p u b l i c  c o m m e n t  p e r i o d  is oper. 

u n t i l  M a r c h  16.

W e  s t a r t e d  t h e  v e r y  b e g i n n i n g  o f  t h e  p l a n n i n g  p r o c e s s

4
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f o r  f e d e r a l  s u b s i s t e n c e  m a n a g e m e n t  in t h e  f a l l  o f  1 9 9 0  w i t h  

s c o p i n g  m e e t i n g s  t h a t  l e d  t o  t h e  d e v e l o p m e n t  o f  a d r a f t  

e n v i r o n m e n t a l  i m p a c t  s t a t e m e n t ,  a n d  l a s t  f a l l  w e  h a d  h e a r i n g s  

o n  t h o s e  —  o n  t h a t  D r a f t  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t .

A l s o  t o o k  c o m m e n t s ,  as I s a i d ,  o n  t h e  p r e l i m i n a r y  d r a f t  o f  t h e  

r e g u l a t i o n s .  W e ' v e  t a k e n  p u b l i c  c o m m e n t  o n  s e a s o n s  a n d  b a g  

l i m i t s ,  s t a r t i n g  in D e c e m b e r ,  a n d  n o w  w e ' r e  t a k i n g  a s p e c i f i c  

l o o k  a t  t h e s e  r e g u l a t i o n s .

I n  t h e  D r a f t  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t  w e  

d e v e l o p e d  f o u r  a l t e r n a t i v e s  f o r  t h e  . m a n a g e m e n t  o f  s u b s i s t e n c e  

a c t i v i t i e s  o n  f e d e r a l  l a n d s .  A n d  t h e  r e g u l a t i o n s  t h a t  w e ' r e  

l o o k i n g  a t  t o n i g h t  a r e  t h e  r e g u l a t i o n s  t h a t  w o u l d  i m p l e m e n t  

t h e  a l t e r n a t i v e  t h a t ' s  s e l e c t e d  i n  t h e  f i n a l  —  in t h e  R e c o r d  

o f  D e c i s i o n ,  in t h e  F i n a l  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t .

I t h i n k  I ' v e  k i n d  o f  c l a r i f i e d  t h a t  t h e r e  a r e  t w o  

p r o c e s s e s  g o i n g  on; t h e  s e a s o n s  a n d  b a g  l i m i t s  a n d  t h e s e  o t h e r  

k i n d s  o f  r e g u l a t i o n s .  So, I t h i n k ,  w h a t  w e ' d  l i k e  t o  d o  n o w  

is I ' l l  a s k  P e g g y  F o x  t o  h i g h l i g h t  s o m e  of t h e  a r e a s  t h a t  h a v e  

a l r e a d y  b e e n  b r o u g h t  t o  o u r  a t t e n t i o n  o f  p u b l i c  c o n c e r n  in t h e  

a r e a s  w h e r e  w e  w o u l d  d e f i n i t e l y  l i k e  p u b l i c  c o m m e n t  o n  t h e s e  

r e g u l a t i o n s ,  a n d  t h e n  a f t e r  t h a t ,  w e ' l l  t a k e  g u e s t i o n s .

P e g g y .

M S .  FO X :  T h a n k  yo u .  I w o u l d  l i k e  t o  s t a r t  —  b e f o r e

I g e t  i n t o ,  j u s t  v e r y  b r i e f l y ,  h i g h l i g h t i n g  a f e w  s e c t i o n s  of 

t h e  r e g u l a t i o n s ,  w i t h  s a y i n g  t h a t  t h i s  p r o p o s e d  r u l e  r e f l e c t s
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t h e  p r o p o s e d  a c t i o n  in t h e  D r a f t  E n v i r o n m e n t a l  I m p a c t  

S t a t e m e n t .  Y o u  c a n  r e a d  t h i s  d o c u m e n t  a n d  w o r d  f o r  w o r d  g o  

b a c k  t o  t h e  a p p e n d i x  o f  t h e  D r a f t  E n v i r o n m e n t a l  I m p a c t  

S t a t e m e n t ,  a n d  f i n d  t h a t  t h a t ' s  w h e r e  t h i s  c a m e  f r o m .  I t  h a s  

b e e n  s o m e w h a t  c o n f u s i n g .  W e ' v e  b e e n  h o l d i n g  s e v e r a l  m e e t i n g s  

t h i s  w e e k .  P e o p l e  t h i n k  t h a t  t h i s  d o c u m e n t  c a m e  o u t  a n d  it 

d o e s n ' t  r e f l e c t  a n y  o f  t h e  c o m m e n t s  t h a t  t h e y ' v e  b e e n  m a k i n g  

s i n c e  l a s t  O c t o b e r .  W e l l ,  i t  i s n ' t  i n t e n d e d  to. T h i s  is 

i n t e n d e d  t o  r e f l e c t  t h e  D r a f t  EI S .  W h e n  w e  g e t  t o  d r a f t i n g  

t h e  f i n a l  r u l e ,  a l l  t h o s e  c o m m e n t s  w i l l  b e  t a k e n  i n t o  

c o n s i d e r a t i o n ,  a l o n g  w i t h  t h e  R e c o r d  o f  D e c i s i o n ,  a n d  a t  t h a t  

t i m e ,  a f i n a l  r u l e  w i l l  r e s u l t  a n d  b e  i m p l e m e n t e d ,  a b o u t  

J u l y  1.

T h e r e ' s  a f e w  s e c t i o n s  t h a t ,  i n  p a r t i c u l a r ,  I w a n t e d  

t o  m a k e  s u r e  t h a t  p e o p l e  p a i d  a t t e n t i o n  t o  a n d  s p e n d  s o m e  t i m e  

l o o k i n g  at. S e c t i o n  6 i n  t h e  —  i n  S u b - p a r t  A, t h e  G e n e r a l  

P r o v i s i o n s ,  is a s e c t i o n  o n  l i c e n s i n g  p e r m i t s ,  h a r v e s t  

t i c k e t s ,  t a g s  a n d  f e e s .  A n d  in t h e r e  —  i n  t h a t  s e c t i o n ,  it 

d o e s  r e l a t e  t h a t ,  of c o u r s e ,  e v e r y  s u b s i s t e n c e  u s e r  n e e d s  t o  

h a v e  s o m e  f o r m  o f  l i c e n s e  o r  p e r m i t  i n  t h e  p r o c e s s  o f  d o i n g  

t h e  s u b s i s t e n c e  t a k i n g  o f  f i s h  a n d  w i l d l i f e .

W h a t  w e  a r e  p r e s e n t i n g  h e r e  is s o m e  a l t e r n a t i v e  

s y s t e m s  —  p e r m i t  s y s t e m s ,  a n d  w o u l d  l i k e  y o u  t o  l o o k  a t  w h a t  

is b e i n g  p r e s e n t e d ,  as w e l l  as, p e r h a p s ,  c o m e  f o r w a r d  w i t h  

s o m e  o t h e r  s u g g e s t i o n s  t h a t  m i g h t  m a k e  t h e s e ,  in s o m e  c a s e s ,
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m o r e  r e l e v a n t  f o r  t h o s e  t h a t  a r e  a c t u a l l y  d o i n g  t h e  

s u b s i s t e n c e .  F o r  e x a m p l e ,  t r a n s f e r r a b l e  p e r m i t s ,  as 

i d e n t i f i e d  h e r e ,  a r e  —  t h e  c o n c e p t  is t h a t  n o t  e v e r y  

s u b s i s t e n c e  u s e r  is c a p a b l e  o f  g o i n g  o u t  a n d  p r o c u r i n g  t h e i r  

o w n  b e a r  o r  t h e i r  o w n  c a r i b o u ,  and, i n  s o m e  c a s e s ,  —  a n d  h a s  

r e a s o n a b l y  p r o p o s e d  t h a t ,  p e r h a p s ,  t h e y  c o u l d  a s s i g n  t h e i r  

p e r m i t  t o  s o m e o n e  e l s e  t o  d o  t h e i r  h a r v e s t i n g  f o r  t h e m .  So, 

w e ' v e  p r e s e n t e d  t h a t  as s o m e t h i n g  w e  w a n t e d  t o  l o o k  at.

C o m m u n i t y  h a r v e s t  p e r m i t s ,  a n o t h e r  a l t e r n a t i v e  s y s t e m  

t h a t  w e  a r e  t a k i n g  a l o o k  a t  h e r e ,  a n d  t h a t  t h e  c o n c e p t  is 

that: w h e r e  t h e r e  m a y  b e  a p r e d e t e r m i n e d  l e v e l ,  p e r h a p s ,  o n  

c a r i b o u  o r  m o o s e ,  a n d  a c o m m u n i t y  w i s h e s  t o  h a v e  a b a g  l i m i t  

o n  a c o m m u n i t y  b a s i s  r a t h e r  t h a n  a n  i n d i v i d u a l  b a s i s ,  t h a t  w e  

w o u l d  l i k e  t o  c o n s i d e r  t h a t  as a p r o p o s a l  a n d  t r y  t o  f i n d  a 

w a y  t o  m a k e  t h a t  w o r k a b l e .

U n d e r  S u b - p a r t  B o f  t h e  p r o g r a m  s t r u c t u r e ,  S e c t i o n  10 

a d d r e s s e s  t h e  c o m p o s i t i o n  o f  t h e  b o a r d ,  a n d  t a l k s  a b o u t  t h e i r  

p o w e r s  a n d  d u t i e s ,  a n d  q u i t e  c l e a r l y  s t a t e s  o u t  w h a t  t h e i r  

r e l a t i o n s h i p  t o  t h e  c o u n c i l s  is.

S e c t i o n  11 is a s e c t i o n  o n  t h e  R e g i o n a l  A d v i s o r y  

C o u n c i l s ,  l a y s  o u t  h o w  t h e y  w o u l d  b e  e s t a b l i s h e d ,  h o w  t h e y  

w o u l d  o p e r a t e  w i t h  t h e i r  r e s p o n s i b i l i t i e s  are, a n d  i n  t h e  

D r a f t  E I S  t h e r e  w a s  a r e p o r t  —  a n  a d v i s o r y  r e p o r t  s u b m i t t e d .  

A n d  i n c l u d e d  in t h a t  E I S  t h a t  f o u n d  t h a t  t h e  R e g i o n a l  A d v i s o r y  

C o u n c i l s  f o u n d  t h e m  t o  b e  i n a d e q u a t e .  S o  t h i s  d o c u m e n t
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p r o p o s e s  t h a t  t h e y  b e  r e p l a c e d  w i t h  f e d e r a l  c o u n c i l s .  S o  w h a t  

is p r e s e n t e d  h e r e  is a p r o c e s s  w h e r e b y  t h e y  w o u l d  b e  r u n  in to 

t h e  F e d e r a l  A d v i s o r y  C o m m i t t e e  A c t .

T h e  n e x t  s e c t i o n  is L o c a l  A d v i s o r y  C o m m i t t e e s ,  a n d  

t h a t  t h e  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t  is r e c o m m e n d i n g  t h a t  

w e  w o r k  w i t h  t h e  s y s t e m  t h a t ' s  a l r e a d y  i n  p l a c e .  A l t h o u g h  y o u  

w i l l  r e a d  in h e r e  a p r o c e d u r e  t o  e s t a b l i s h  t h e m  a s  f e d e r a l  

c o m m i t t e e s ,  b u t  t h a t ' s  o n l y  p r e s e n t e d  s h o u l d  t h a t  n e e d  to 

o c c u r .  A n d  t h a t  c o u l d  o c c u r  o n  t h e  b a s i s  o f  a f e w  c o m m i t t e e s ,  

o r  i t  c o u l d  b e  a w h o l e s a l e  d e c i s i o n  t o  r e p l a c e  t h e m  a l l  a n d  

m a k e  t h e m  f e d e r a l  c o m m i t t e e s .

S e c t i o n  15 d e s c r i b e s  r u r a l  d e t e r m i n a t i o n  p r o c e s s ,  a 

p r o c e s s  b y  w h i c h  t h e  b o a r d  w o u l d  d e t e r m i n e  w h i c h  c o m m u n i t i e s  

a r e  r u r a l  a n d  n o n - r u r a l .

S e c t i o n  16, c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  

d e t e r m i n a t i o n  p r o c e s s ,  a g a i n ,  a p r o c e s s  f o r  t h e  b o a r d  t o  m a k e  

d e t e r m i n a t i o n s  o n  w h a t  is c u s t o m a r y  a n d  t r a d i t i o n a l  u s e .

S e c t i o n  18 is i m p o r t a n t  f o r  t h o s e  s u b s i s t e n c e  u s e r s ,  

in p a r t i c u l a r ,  w h o  a r e  c o n c e r n e d  a b o u t  h o w  t h e i r  n e e d s  w i l l  b e  

a d d r e s s e d .  It t a l k s  a b o u t  t h e  r e g u l a t i o n  a d o p t i o n  p r o c e s s ,  

a n d  l a y s  c u t  h o w  t h e  p r o p o s a l s  t h a t  w i l l  c o m e  b e f o r e  t h e  b o a r d  

t o  c h a n g e  t h e  r e g u l a t i o n s  w i l l  b e  b r o u g h t  t o  t h e  c o u n c i l s  a n d  

t h r o u g h  t h e  c o u n c i l s  a r e c o m m e n d a t i o n  w i l l  b e  m a d e  t o  t h e  

b o a r d .  A n d  i t ' s  o u r  —  t h e  f e d e r a l  g o v e r n m e n t ' s  

r e s p o n s i b i l i t y  t o  s u p p o r t  t h e  c o u n c i l s  w i t h  t h e  t y p e  o f
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i n f o r m a t i o n  a n d  c o n t a c t s  a n d  r e s o u r c e s  t h a t  t h e y  m a y  n e e d  t o  

b e  a b l e  t o  a n a l y z e  t h o s e  p r o p o s a l s  a n d  p r e s e n t  w o r k a b l e  

p r o p o s a l s  t o  t h e  b o a r d .

T h e  o n l y  o t h e r  s e c t i o n  I w a n t e d  t o  p o i n t  o u t  w a s  

S e c t i o n  24, w h e r e  w e  h a v e  l i s t e d  t h e  p r e s e n t  c u s t o m a r y  a n d  

t r a d i t i o n a l  u s e  d e t e r m i n a t i o n s  a n d  t o  r e p e a t  t h a t  t h o s e  h a v e  

b e e n  a d o p t e d  f r o m  t h e  S t a t e ' s  d e t e r m i n a t i o n ,  b u t  a r e  a v a i l a b l e  

a t  t h i s  t i m e  f o r  c o m m e n t s  t h a t  w o u l d  r e s u l t  i n  r e v i s i o n s  o r  

a d d i t i o n s  t o  t h e  d e t e r m i n a t i o n s .

T h a n k  yo u .

MS. S T A D U M :  T h a n k  y o u ,  P e g g y .  A t  t h i s  t i m e ,  if

a r y b o d y  h a s  a n y  g e n e r a l  q u e s t i o n s ,  w e ' l l  d o  o u t  b e s t  t o  t r y  t o  

a n s w e r  t h o s e ,  a n d  t h e n  a f t e r  w e  a n s w e r  q u e s t i o n s ,  w e ' l l  g o  

a h e a d  a n d  t a k e  y o u r  c o m m e n t s .

D o e s  a n y b o d y  h a v e  q u e s t i o n s ,  w h e r e  w e  c a n  c l a r i f y  

a n y t h i n g  t h a t  w e ' v e  t a l k e d  a b o u t  h e r e  i n  t h e  r e g u l a t i o n s ?  N o  

q u e s t i o n s ?  W e ' v e  a n s w e r e d  a l l  y o u r  q u e s t i o n s  o r  e l s e  w e ' v e  

s t u n n e d  yo u .

W e ' v e  a s k e d  t h a t  if y o u  w a n t  t o  g i v e  a n y  c o m m e n t s ,  

t h a t  y o u  f i l l  o u t  o n e  of t h e s e  b l u e  f o r m s .  A n d  I o n l y  h a v e  

o n e  p e r s o n  s i g n e d  u p  a t  t h i s  p o i n t  t o  t e s t i f y .  Sc, if a n y b o d y  

e l s e  w o u l d  l i k e  t o  f i l l  o u t  a f o r m  a n d  c o m m e n t ,  y o u  c a n  s e e  

K a t h r y n e  a t  t h e  b a c k  o f  t h e  r o o m .

A t  t h i s  t i m e ,  w e ' l l  a s k  Mr. M c K e e  if h e ' d  l i k e  t o  c o m e  

u p  t o  t h e  m i c r o p h o n e  h e r e ,  a n d  I d o n ' t  t h i n k  i t ' s  on.
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COURT REPORTER: It is on, I believe.

MS. STADUM: Okay.

MR. McKEE: My n a m e  is Charles McKee. I've been

doing some investigation, and it's t aken me t o  the point of 

writing a letter and s e n d i n g  it off to the O ffice of the Clerk 

of the US House of R e p r e s e n t a t i v e s  in Washington, DC.

I have it b efore me, and it covers m a n y  d i f f erent 

aspects of our society, inc luding the subjects  here, b u t  it 

doesn't  specify subsi s t e n c e  in that word. I make re ference to 

it as "convenience," b e c a u s e  that's exactly w h a t  subsistence 

is. We do not go h u n t i n g  or fishing where the fish are not 

there, or the animal that we hope to bag is n o t  present, it's 

in that vicinity, m u c h  the same as a ship, c a r r y i n g  yo ur 

cargo, hasn't come to dock yet. You don't s w i m  out to the 

ship to u nload it, you w a i t  for it to come in so it's more 

c o n v e n i e n t  for you to u n l o a d  your ho use h o l d  items. So, it's a 

form of conve n i e n c e  rather than anything else that promotes 

subsiste nce lifestyle, r egardles s of what it is.

So, t h a t  is e x actly where the o r g a n i z a t i o n  chose to 

ci r c u m v e n t  the national government, this nation. N oti ce I 

di d n ' t  make r e f e rence  to it as federal, but national. They 

saw tha t we live b y  convenience, so they made it convenient to 

have their  c u r r e n c y  c i r c u l a t e d  over and above the United 

States currency, the national currency. And we can't subsist 

unless we have a c u r r e n c y  to procure the equ ipment that we
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pay for my medical. It was a b i ased program. I d idn't know 

that I was in a Federal Reserve corporate c o u r t  at the time. 

None of this was a p p a r e n t  to me until of recent, after I 

submitted this letter to the municipality, the 14th of this 

month, and then s u b m i t t e d  it the following day to this 

Historal and Fine Arts Commission, the 15th. I had for gotten 

about the judge being a m e mber of the commission, and I didn't 

even realize t h a t  he was d i r e c t l y  e m p loyed by the mayor. His 

other immediate su perv i s o r  was the President  of the United 

States. So he was w o r k i n g  for two bosses, not to m e n t i o n  the 

fact that the whole argument was to try to procure Federal 

R e s e r v e  corpo r a t e  c u r r e n c y  to add ress my m e d i c a l  needs.

R a t h e r  than to comply w i t h  the p r e p a i d  insu rance policy, the 

case was controverted. M y  i n jury r e s ulted in a near death 

experi ence because of it. My injury got so severe that  it 

b r o u g h t  about a life t h r e a t e n i n g  situation, w h i c h  is w h y  I 

wrote this letter, w h i c h  is w h y  I'm before you people, because 

it's c o m p l e t i n g  a round - r o b i n  or round circle back to the 

Federal R e s e r v e  c o r p orate  structure and the people you work 

for.

I als o include in there the fact t h a t  p r e s i d e n t s  have 

been assass i n a t e d  over the a t t e m p t  to change back to United 

States currency. I have in m y  hand a J o h n  F. K e n n e d y  

fifty - c e n t  piece, which is wha t th ey used —  they m i n t e d  these 

c oins and gave to Ja cqu e l i n e  K e n n e d y  for c o m p e n s a t i o n  for
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need t o  go out and c o nv eniently subsist in the areas that —  

where the animals or fish may be at that g iven time.

So, that is exactly why the state has failed in its 

subsist ence availabil ity to the indigenous people of this 

country. They intended to fail so the federal b ureau c r a c y  of 

the Federal Reserve C o r poration structure could move in and 

not become just temporary, but on a full-time basis. I say 

that with total experience. I've been in A l a s k a  since 1975.
i

In 1985, Mayor T o m  Fink was elected as m ayo r of 

Anchorage, Alaska, and he appointed people to the A n c h orage 

H istorical and Fine Arts Commission, w h i c h  is located across 

from the Federal Building. I was c ommercial fishing, my job 

as a deckhand, out of Kodiak. What occurred was I was injured

i
while e m p loyed  as a deckhand. I

During that p e r i o d  of time we w o u l d  subsist to augm ent !
I

our food that was p r o c u r e d  from convenient stores located in 

Kodiak. So, out of the need to seek medical, I filed a claim 

for medical insurance coverage and in it's federal 

jurisdiction, the case was taken before US Dis trict Judge, 

Honora ble James von der Heydt. Von der Heydt —  Judge James 

v on der Heydt was ap poi n t e d  by Mayor T o m  Fink as one of the 

m e m bers of this Historical and Fine Arts Commission. My case 

was dismissed, eventually.

M ayor T o m  Fink owned an insurance company, and it was, 

basically, over an a t tempt to get federal r e ser ve c u r r ency to
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through democracy to anarchism.

So, I submit this letter to this assemblage because if 

indeed we'd never wanted to bring about this situation, we 

would have thought about preventative measures rather than to 

strip the resource to such a degree that we would have 

argument as to who gets what first. You shorten the supply of 

the resource and you're going to bring about a division within 

the family, division within the society structure. As our 

past —  one of our past president's said, "A house divided, 

cannot stand." That's the basis for their working this 

situation into such a problematic situation.

So, rather than to allow the federal government to

maintain its control over our society being in Alaska, or the

nation or the world, I've been demanding that we recirculate

the United States currency that's still in the circulation

room in Washington DC. They've printed four years, starting

with 1928 —  three batches, starting with 1928, again they

tried in 1953, again they tried in 1963 United States notes in

all denominations with a red seal on it with a regional
(The o r i g i n a l ) C.vn. 

treasury seal. There's a big difference between the current

seal used and the original seal designed by committee by

express purpose of the founding fathers of this country. It

predates the federal's control, predates the Federal Reserve

Corporation.

If you, indeed, want to effect a change in the amount

R a R COURT REPORTERS
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losing her husband during his presidency. T h e y  d idn't pay her 

off in Federal Reserve co rporate notes. T h e y  gave her solid 

silver dollars —  or solid fifty-cent pieces to c o m p e n s a t e  her 

for her loss of husband.

changes and interconnecti on between the fact t h a t  the state 

had been m a nipulated b y  the banks and the i n s u rance  i n d ustry 

manipul ating the p o li ticians within the s tate level and the 

local level and c i r c u m v e n t i n g  my justice so I can't  subsist, 

so I can't receive s uffi cient m o n e t a r y  currency, r e g a r d l e s s  of 

what it is, whether, you know, you a c c e p t e d  a U n i ted S tates —  

whether it be in coin or paper to acquire the equipme nt and 

the transportat ion to get to the location of c o n v e n i e n c e  of 

subsistence, w h e t h e r  it be in the Kenai P e n i nsula or 

Glenna l l e n  or Nome or wherever, right down h e r e  in Ship Creek. 

And, so, not to m e n tion medical.

And so it's quite distu r b i n g  to find o u t  that —  in 

fact, for you people, I'm sure, that y o u ' v e  b e e n  w o r k i n g  under 

a system that was never intended to a c quire  the influence tha t 

it has achieved at this point, and to come up w i t h  all these 

regulations to force us into servitude, as I make  r e f e r e n c e  to 

it, corporate cartels u n d e r  f ederalism rule. And this letter, 

on page 1 0 , the implication of the privat e oligarchy, the 

federalist few de basing itself to the point of anarchism. I 

have in parentheses, cartels, new w o r l d  order, lowering down

So, in regard to the federal regulations, the p r o p o s e d
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of, for instance, a q uatic life, try to focus on aerating the 

water, the lakes and streams, rivers. That wo uld assist in 

the amount of fish that r eside there or migrate back and 

forth, as an example.

MS. STADUM: Thank you, Mr. McKee. I'd like to take

a ny other comments at this time. Do w e  have any other 

comments? If not, t h a t  con cludes our h e a r i n g  for this 

evening. The c o m m e n t  period on these regula t i o n s  does e n d  on 

M arch 16. We're t aking  comments on th is proposal book until 

M a r c h  9, and if a nyon e has any questions, feel free to call 

the Subsistence Office, here a t  the F i s h  & Wildli fe S e rvice in 

Anchorage.

Thank you so mu ch for your time.

(Off record - 7:43 p.m.)

* * * END OF PROCEEDING * * *
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C E R T I F I C A T E

U N I T E D  S T A T E S  O F  A M E R I C A
) ss

S T A T E  O F  A L A S K A

I, L a u r e l  L. K e h l e r ,  N o t a r y  P u b l i c  i n  a n d  f o r  t h e  S t a t e

o f  A l a s k a ,  r e s i d i n g  a t  A n c h o r a g e ,  A l a s k a ,  a n d  R e p o r t e r  f o r  R  & R 

C o u r t  R e p o r t e r s ,  I n c . ,  d o  h e r e b y  c e r t i f y :

H e a r i n g  o n  t h e  F e d e r a l  R e g i s t e r  S u b s i t e n c e  R e g u l a t i o n s , 

S u b s i s t e n c e  M a n a g e m e n t  f o r  F e d e r a l  P u b l i c  L a n d s  i n _ _ A l a s k a . t a k e n  

o n  t h e  2 7 t h  d a y  o f  F e b r u a r y ,  27, 1 9 9 2 ,  c o m m e n c i n g  a t  t h e  h o u r  o f  

7 : 0 0  o ' c l o c k  p . m . ,  a t  t h e  H o l i d a y  Inn, A n c h o r a g e ,  A l a s k a ;

T H A T  t h i s  H e a r i n g  T r a n s c r i p t ,  a s  h e r e t o f o r e  a n n e x e d ,  i s  

a t r u e  a n d  c o r r e c t  t r a n s c r i p t i o n  o f  t h e  p r o c e e d i n g s ,  t a k e n  b y  

m y s e l f  a n d  t h e r e a f t e r  t r a n s c r i b e d  b y  m e .

I N  W I T N E S S  W H E R E O F ,  I h a v e  h e r e u n t o  s e t  ray h a n d  a n d  

a f f i x e d  m y  s e a l  t h i s  2 8 t h  d a y  o f  F e b r u a r y ,  1 9 9 2 .

T H A T  t h e  a n n e x e d  a n d  f o r e g o i n g  i s  a T r a n s c r i p t  o f  t h e

L
N o t a r y  i n  a n d  f o r  A l a s k a .
M y  c o m m i s s i o n  e x p i r e s :  1 0 / 2 4 / 9 4
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ALASKA OUTDOOR COUNCIL

P e e s?  B e l§ » s e
M a r c h  5 7  1 9 9 2

C o n t a c t s :  R i c h a r d  B i s h o p  4 5 5 - 6 1 5 1  

R a n d y  S m i t h  2 7 7 - 1 6 1 7

A l a s k a  O u t d o o r  C o u n c i l  R e a c t s  t o  N e w  S u b s i s t e n c e  B i l l

T h e  A l a s k a  O u t d o o r  C o u n c i l  v o t e d  t o  t a k e  a  " w a i t  a n d  s e e 1' 

p o s t u r e  ori G o v e r n o r  N i c k e l ' s  s u b s i s t e n c e  b i l l  a t  i t s  a n n u a l  

c o n v e n t i o n  t h i s  p a s t  w e e k e n d  i n  F a i r b a n k s .

I n  r e l a t e d  a c t i o n  t h e  C o u n c i l  a p p o s e d  a l l  o f  t h e  l e g i s l a t i v e  

r e s o l u t i o n s  a i m e d  a t  p u t t i n g  a  s u b s i s t e n c e  p r i o r i t y  i n  t h e  

s t a t e ' s  C o n s t i t u t i o n .

D e l e g a t e s  t o  t h e  C o u n c i l ' s  c o n v e n t i o n  e x p r e s s e d  g r a v e  c o n c e r n  

o v er- t h e  l a c k  o f  e q u a l  t r e a t m e n t  p r o p o s e d  i n  t h e  b i l l .

R a n d y  S m i t h ,  e x e c u t i v e  d i r e c t o r ,  n o t e d  t h e r e  a r e  n o  p r o v i s i o n s  

i n  t h e  b i l l  t o  e n s u r e  t h a t  r e s i d e n t s  o f  s m a l l  c o m m u n i t i e s  w h o  a r e  

p r e s u m e d  t o  m e e t  t h e  c r i t e r i a  a c t u a l l y  d o  m e e t  i t .  H e  a l s o  

e x p r e s s e d  c o n c e r n  a b o u t  v a g u e ,  u n d e f i n e d  t e r m s  w h i c h  h a v e  c a u s e d  

p r o b l e m s  w i t h  t h e  p r e v i o u s  a n d  c u r r e n t  l a w s .

D e l e g a t e s  w e r e  c o n c e r n e d  t h a t  t h e  b i l l  h e l d  n o  " n e u t r a l i t y  

s t a t e m e n t "  w i t h  r e g a r d  t o  i m p l i c a t i o n s  f o r  I n d i a n  c o u n t r y  s t a t u s  

a n d  t h a t  t h e  i n d i v i d u a l  r e q u i r e m e n t s  w e r e  f a r  t o o  l e n i e n t .

MORE



The delegatee; did agree that the bill was an improvement over 

existing a tate and federal subsistence laws. They wero u neas y 

about taking a p o s i t i o n  on a bill that is likely to be amended in 

u n p r e d i c t a b l g  w a y s  during the l egislative process.

"The Outdoor Council applauds G o v erno r Nickel's determination 

to develop a good law on s u bsis tence use," said Smith. "The 

G o v e r n o r ' 3  bill a d d r e s s e s  several of our concerns about current 

laws on s u b s i s t e n c e  use of fish and game."

Smith noted threte examples. The r e c e n t  sale of herring roe 

taken under s u b s i s t e n c e  regula tions and then sold would be 

prohib ited under this bill? the bill allows qualified urban 

r e s i d e n t s  to r e c e i v e  the priority; and t h e  Department must take 

correc t i v e  action if fish and game are too low to accomodate both 

s ubsi stence and other c o nsumptiv e uses.

The Council ordered its Board of D i r e c t o r s  to monitor the 

legislation and r e s p o n d  t.o changes as needed.

# # #
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S U B S I S T E N C E  L E G I S L A T I O N  N E E D S  A  " N E U T R A L I T Y  S T A T E M E N T "

. . . M a r y  B i s h o p

RESSymstion: ( t a n )  an inference required or p e r m i t t e d  
by law as to the e/.istance of one fact from  proof of 
the exist ence of o t h e r  facts.

The Governor's proposed s u b s i s t e n c e  law m ak es a p r e s u m p t i o n  that 
virtually ALL r e s i dent s of villages, MOST r e s i d e n t s  of mid-sized 
communities, and FEW r e s i d e n t s  of large c o m m u n i t i e s  meet the 
individual criteria r e q u i r e d  for subsistence use.

Correspondingly, t h e  l e g i s l a t i o n  would estab lish t h r e e  w a y s  for 
an indiv<dual to attest that he/eha insets the criteria! 1 ) do 
nothing? 2) sign an affidavit; or 3) hold a n .app roved 
application.

Individuals would be t r e a t e d  differently on the basis of their 
residency. Thus, the s t a t u t e  can bo used by a d v o c a t e s  f a v oring 
Indian c o u n t r y — unless a ne utra l i t y  statement is included.

A reading of the 9th C i r c u i t  Court of Appeal's Tyonek opinion, as 
well as the Tanana Chie- Con fer e n c o ' s  brief in the c u r r e n t  Saason 
Henry case, makes one point abunda ntly clear! A N I L C A ' s  rural 
subsistence pr iority c o n t r i b u t e d  signifi cantly to t he c o u r t s  
opinion that the "Indian c o u n t r y  test" had bsan fulfilled.

A key ESLDl to U Q d e r s t a n d i n g  Xftdian §̂SS LQ BiSSka 1 2  Indian
SSRDiCY tssts. Whenever r e s i d e n t s  of a p r i m ari ly N at ive A m e rican 
community receive d i f f e r e n t  treatment than do N a t i v e  A m e r i c a n s  
living in more c o s m o p o l i t a n  a r e a s — and the d i f f e r e n t  t r e a tment  is 
based upon residency, t h e  c o m m u nity may bo judged a "dependent 
Indian c o m m u n i t y " — under the gov ern a n c e  of its tribal group.
(See attachment and 18 U S C  1151)

A N I L C A  demands that A l a s k a ' s  rural village r e s i d e n t s  r e c e i v e  a 
harvest priority that c a n n o t  go to Natives living in Anchorage, 
Juneau, Fairbanks and Ketchikan.

A neutrality statement w o u l d  say that no p r o v isio n of tha statute 
can be used to argue for or against tribal g o v e r n a n c e  and Indian 
country land status. A n e u t r a l i t y  statement is included within 
the "1991" amendment p a c k a g e  to the Alaska N a tive C laims 
Settlement Act. Similarly, one should be included in any 
amendment of ANILCA r e g a r d i n g  subsistence use.

Neutra lity statements h a v e  been used in other federal statutes, 
including the Lacey Act. The e f f ectiven ess of t hose statements, 
when challenged in court, should b» researched.
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Opposition to the inclu sion of a neutrality s t a t e m e n t  would seem 
to indicate that a d v o c a t e s  w a n t  both su bsi s t e n c e  p r i o r i t y  and 
Indian country land s t a t u s — and are attempting t o  u s e  the 
priority as a legal step in gaining Indian country, as la 
exemplified by the Tyonek and Season Henry case.

The three levels of p r e s u m p t i o n  also seem to s t ret ch t h e  3 tate 
constitution to or beyond its limit.. Would t h e  J u s t i c e s  rule 
that the fit between l e g i s l a t i v e  enactment and public 
interest/equal p r o t e c t i o n  is adequate?  Would they r u l e  that the 
difference in r e q u i r e m e n t s  b e t we en r esidents of m i d - s i z a  and 
large community too f r e q u e n t l y  results in unequal treatmen t of 
individuals who are s i m i l a r l y  situated with r e s p e c t  to the 
resource?

The proposed legislation s h o u l d  be amended by;

1 . deleting the three l e vels  of p resumption and providing that
everyone attest to t h e  crit eria in the s a m e  manner} OR

2. including a n e u t r a l i t y  statement AND a l l owing only two 
levels of p r e s u m p t i o n  (#1 . residents of areas w h e r e  
virtually everyone can be presumed to meet the criteria} 
and 2. all other residents) OR

3. including a n e u t r a l i t y  statement. (This o ptio n seems
constitu tionally q u e s t i o n a b l e  but it tnay give protection to
the state's interest in preventing Indian c o u n t r y  status.)
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United Slates Department of the Interior r r

O F F IC E  O F  T H E  S O L IC IT O R
a n c h o r a g e  r e g i o n
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A p r i l  1 8 ,  1 9 7 8

MEMORANDUM

TO: S u p e r i n t e n d e n t ,  BXA, A n c h o r a g e  A g e n c y  .

FROM; A s s i s t a n t  R e g i o n a l  S o l i c i t o r ,  A n c h o r a g e

SUBJECT: O p i n i o n  on E n f o r c e m e n t  o f  R u l e  No . 4 - - E x c l u s i o n
o f  N o n - N a t i v e s  F r o m  N a t i v e  V i l l a g e  o f  T y o n e k

• •

I n  y o u r  m emo randum o f  l a s t  S e p t e m b e r  2 9 t h ,  y o u  r e q u e s t e d  o u r  
o p i n i o n  as t o  w h e t h e r  t h e  V i l l a g e  o f  T y o n e k  h a d  t h e  a u t h ­
o r i t y  t o  e x c l u d e  a n o n - N a t i v e  f r o m  t h e  V i l l a g e  - p u r s u a n t  t o  
i t s  R u l e  N o , 4 w h i c h  r e a d s  a s f o l l o w s :

" N o .  4 : Any w h i t e  m e n - e x c e p t  g o v e r n m e n t  men o r
o u t s i d e r  c o o i n g  i n  i s  a l l o w  t o  s t a y  o n l y  24 h r s .
I f  w e a t h e r  p e r m i t s  th em t o  g o . And i s  n o t  a l l o w e d  
t o  b r i n g  any L i q u o r .  A r t i c l e  N o . 4 h a v e  t o  be p u t  
u p i n  p o s t e r s .  And a n y o n e  d e s t r o y i n g  t h e s e  p a p e r s  
w i l l  b e  s u b j e c t  Co p e n a l t y .  T w e n t y - F i v e  d o l l a r s  
f i n e  i f  c a u g h t d e s t r o y i n g  t h e  p o s t e r ,  - ( s i c )
R u l e s  f o r  Law s , o f  N a t i v e  V i l l a g e  o f  T y o n e k  (M a y 1 8 , 
1 9 4 2 ) "

P r o m u l g a t i o n  o f  R u l e  Ho . 4 was an e x e r c i s e  o f  t h e  V i l l a g e ' s  
p ow e r u n d e r  s e c t i o n  1 o f  A r t i c l e  I V  o f  t h e  V i l l a g e  C o n s t i t u t i o n  
( r a t i f i e d  o n  N o vem be r 2 7 , 1 9 3 9 ) —

«*

" T o  c o n t r o l  t h e  u s e  b y  membe rs o r  n o nm em be r s o f  
a n y  r e s e r v e  s e t  a s i d e  b y  t h e  F e d e r a l  G o v e r n m e n t 
f o r  t h e  V i l l a g e  a nd t o  k e e p  o r d e r  i n  t h e  r e s e r v e . "

The V i l l a g e  C o n s t i t u t i o n  
R e o r g a n i z a t i o n  A c t  o f  Jun 
o f  J u n e  1 5 , 19 3 5 and May 
476 ) , V a r i o u s  f e d e r a l  and 
t h e  T y o n e k  N a t i v e s  as a " 
C o u n c i l " ^ c o n s t i t u t e s  t h e  
. . . w h i c h  i s  r e c o g n i s e d  
f o r  t h e *  p e o p l e  o f  T y o n e k 
F o n d a h n v .  N a t i v e  V i l l a g e

was a d o p t e d  p u r s u a n t  t o  t h e  I n d i a n  
e 1 8 , 1 9 3 4 , as amended b y  t h e  A c t s  
1 , 1 9 3 6 (2 5 U . S . C .  s e c s .  4 7 3 a , .
s t a t e  c o u r t  d e c i s i o n s  h a v e  r e c o g n i z e d  
t r i b e ”  w ho se IRA " T y o n e k  T r i b a l  
" l o c a l  g o v e r n m e n t  o f  Che r e s e r v a t i o n  
b y t h e  U n i t e d  S t a t e s  as Che s p o k e sm a n  
i n  a l l  r e s e r v a t i o n  a f f a i r s . "  
o f  T y o n e k ,  450 F . 2 d  5 2 0 , 5 2 1 ( 9 t h

/



:o w ; ;
t f l  0 5  ‘ 9 2  1 0 : 0 ?  1 . 1 0  -  F H l p f e h l l l  ': P. 7-7

! '1.
. *t :
4 .♦?*>! ’ ' 1 *

.'•V.v
. • • ,* . ’O
■■■AVo'Vii
' i m
. ‘mS i 'A'-1  ■•f. .<••••' 1

iM p
• •■•/'VN-'.

v •'
.* *1 * ti'. • • !■

• '.•••’<’
: •oW;',•' L« I1 i
/ y y ; 1/

■ 4 i |.1 ; - • /  'J 

■ .V

1 t

I1, V,7TVI '.1 -k> 1 
' . . ‘ ••■ AVV;-V  ' • • • -. jV;

. .  . . ••»;;!•, 
■-'i1 • <' l .'t

• ••iv.if.;..

• " »• it.JA.'.v

- ••••■•. fTO*. • " v .  •.:

• ; I* * •
*/ * • •

" I

2 9 8  F .  S u p p .  1 7  A n d  2 6  ( D .  A r i 2 . 1 9 6 8  a n d  1 9 6 9 )  ( t r i b a l  
o r d e r  e x c l u d i n g  n o n - I n d i a n s  f r o m  r e s e r v a t i o n  c o n s t i t u t e d  
p a s s a g e  o f  b i l l  o f  a t t a i n d e r  a n d  d e n i a l  o f  f r e e  s p e e c h  a n d  
p r o p e r t y  p r o h i b i t e d  b y  I n d i a n  C i v i l  R i g h t s  A c t  o f  1 9 6 8 ) ;  a n d  * 
D r y  C r e e k  L o d g e ,  I n c ,  v .  U n i c a d  S t a c e s , 5 1 5  F . 2 d  9 2 6 ,  9 5 3  
T r O t h  i ) i r .  " I T / 3 ;  ( n o n  - I n d i a n a  c a y  x n i c i a c e  a c t i o n  u n d e r  
I n d i a n  C i v i l  R i g h t s  A c t  o f  1 9 6 8 ) ;  a n d  M a y e r  v ,  M e b r t s k a . 2 6 2  
U . S .  3 9 0 ,  4 0 0  ( 1 9 2 3 )  ( " l i b e r t y "  i n  d u e  p r o c e s s  c l a u s e  d e n o t e s , 
a m o n g  o t h e r  t h i n g s . t h e  r i g h t  " t o  e n g a g e  i n  a n y  o f  t h e  • 
c o m m o n ' o c c u p p c i o n G  o f  l i f e "  a n d  " t o  .  .  .  e s t a b l i s h  a  h o m e " ) .

t h e  f o r e f t o i n r .  o p i n i o n ,  i t .  m i g h t  b e  h e l p f u l  
T f r e ~ T y o n e k  g r o u p  s o m e d a y  f i n d s  I t s e l f  i n ’ a

M o c w l t h a t f i r  d i n ?  
t o  n o c e  t i h i . c  H
f e d e r a l  c o u r t  c o a e  t e s t i n g  t h e  t r i b a l  a u t h o r i t y  t o  e x c l u d e  
o r  r e m o v e  n o n - H a t i v o s  f r o m  t h e  V i l l a g e  o f  T y o n e k ,  t h e  a x m c  
r o e n t  m i g h t  b e  a d v a n c e d  t h a t  e v e n  t h o u g h  t h e  l a n d s  w i t h i n  t h e  
f o r m e r  r e f  e r v e  n  o ~  e  r ~ c  0 n  a  t i t  u  c  a  “ I n d i a n  c o u n t r y "  u n d e r

all

. . . r j

“t r i b a l 1 j u r  10 c T c T i o n ,  c F a  t i l l a g e  x c s a l l :  i s  a  d e p e n d e n t  
T t r n i a n  ' ^ a r r g u u n l c y - r a p l T ^ w i r h i n _ t h e _  s e c o n d  d e f i n i t i o n  o f  
" I n d i a n  c o u n t r y  I n  1 8  U . S . C .  s e c .  1 1 5 1  ( 1 9 7 6 )  a s  b e i n g  
d e “p e h d e n T f  T r i d x a r T  c o m m u n i t i e s  w i t h i n  t h e  " b o r d e r s  o f  t h e  
U n i t e d  S t a t e s  .  . , W h i l e  t h i s  d e f i n i t i o n  h a s  h i s t o r i c a l l y
b e e n  a p p l i e d  t o  I n d i a n  p u e b l o s  ( a . R . ,  U n i t e d  S t a t e s  v .
S a n d o v a l , 2 3 1  U . S .  2 8 ,  4 7 - 4 8  ( 1 9 1 3 )  a n 3  U n i t e d  S t a t e s  v ,  
t h n v e r . , 7 9 0  U . S .  3 5 7 ,  3 6 4  ( 1 9 1 3 ) ) ,  s u c h  d e f i n i t i o n  T T a s .  b e e n  
« y . t e n d s d  t o  o c h e r  a r e a s  o r  I n d i n n  y e e u p a n e v  a t t e r  a  r e v i s e  
oT~ a v f f l e n c a  r e l a t i n g  C O  t h e  r o l l o u l n y ~ c . r i  r  a r i a  u s i « r f  r . o  ~  
" d e c e r c x n l n g  t h e  e x i s t e n c e  o f  a  " d e p e n d e n t  I n d i a n  c o m m u n i t y , "  
t o  w i t ;  " t h e  n a t u r e  o f  t h e  a r e a  i n  Q u e s t i o n ,  t h e  r e l a t i o n s h i p  
o f  t h e  i n h a b i t a n t s  o f  t h e  a r e a  t o  I n d i a n  T r i b e s  a n d  t o  t h e  
f e d e r a l  g o v e r n m e n t ,  a n d  t h p . e s t a b l i s h e d  p r a c ^ c e  c f - f t p y  
^ ^ ^ ^ J i ^ ^ f L ^ ^ ’̂ ^ g T t ^ ^ r ^ V f y n d r a n t l r a T r T ;  
U n i f e T T c a c b s v T  l i a r  t i n e , 4 4 2  F . 2 d  1 0 2 2 ,  1 0 2 3  ( 1 0 t h  C i r .
1 9 7 1 ) ;  a l s o ,  ' S t a t a  v .  C u c n o s e ,  5 3 2  P . 2 d  8 9 6 ,  9 0 2  ( N .  H e x .

^ 1 9 HO. H  o v a v c r ,  t h e  c o u r t s  n a v e  s t r e s s e d  c h a t  " t h e  m e r e  
p r e s e n c e  o f  a  g r o u p  o f  I n d i a n s  i n  a  p a r t i c u l a r  a r e a  w o u l d  
u n d o u b t e d l y  n o c  s u f f i c e "  t o  e s t a b l i s h  a  d e p e n d e n t  I n d i a n  
c o t r a i u n i t y .  U n i t e d  S t a t e s  v ,  M a r t i n c , s u p r a ,  a t  1 0 2 4 ,  a n d  
S t a t e  v .  C u t n o s e , s u p r a , a t  8? F !  T J r T e  A l a s k a  c o u r t  d e t e r m i n e d ,  
t h a t  t h e  t e r m  " a l l  d e p e n d e n t  I n d i a n  c o m m u n i t i e s "  i n  1 8  
U . S . C .  s e c .  1 1 5 1  " d o e g . n o t  a p p l y  t o  M e t l a k a c l a  b e c a u s e  
M e c l a k a t l a  i s  n o t  df l e p e n d e n t _ a s  a  c o t r m u n i t ^  a n d  a n y  b e n e f i t s  
a v a i l a b l e  t o  t h e  r e s T d e ' n t s ’ T s  I n d i a n s - a r e  t h e  s a m e  a s  c h o s e  11 

I a v a i l a b l e  t o  a n y  I n d i a n  i n  A l a s k a ,  i n c l u d i n g  I n d i a n s  l i v i n g  J 
i n  a p a r t m e n t  h o u s e s  i n  K e t c h i k a n . "  U n i c e d  S t a t e s  v .  B o o c h , *
s u p r a ,  1 7  A l a s k a  a t  5 6 9 - 5 7 0  a n d  1 6 1  F , • S u o o .  a t  2 7 3 .  T o ' "
• ^  •

a d v a n c e  t h e  a r g u m e n t  c h a t  t h e  V i l l a g e  o f  T y o n e k  i s  s t i l l
I n d i a n  c o u n t r y  b e c a u s e  i t  i s  a  d e p e n d e n t  I n d i a n  c o m m u n i t y
m i g h t ,  a p p e a r  t o  b e  s o m e w h a t  e x p e d i e n t  i n  l i g h t  o f  p r e v i o u s
J u d i c i a l  I d e t e r m i n a t i o n s  C h a t  t h e  V i l l a g e  w a s  i n  I n d i a n
c o u n t r y  b y  v i r t u e  o f  t h e  r e s e r v a t i o n  s t a t u s  o f  t h e  a r e a
w i t h d r a w n  f o r  t h e  T y o n e k  N a t i v e s .  A  c o r o l l a r y  J u r i s d i c t i o n a l
p r o b l e m  w h i c h  w o u l d  a l s o  h a v e  t o  b e  a d d r e s s e d  w o u l d  b e  t o
d e f i n e  o r  d e s c r i b e  t h e  e x a c t  t e r r i t o r i a l  b o u n d a r i e s  o f  t h e
" d e p e n d e n t  I n d i a n  c o m m u n i t y "  i f  i n  f a c t  c h a  V i l l a g e  i s  s u c h
a  c o m m u n i t y . '

F i n a l l y ,  i n  d i r e c t  r e s p o n s e  t o  t h e  s p e c i f i c  q u e s t i o n  s e c  , 
t o r t h i i n  ' y o u r  o p i n i o n  r e q u e s t ,  a n d  o n  t h e  b a s i s  o f  o u r  f o r e  
g o i n g  o p i n i o n ,  w e  c o n c l u d e  c h a t  a l t h o u g h  t h e  T y o n e k  V i l l a g e  
C o u n c i l  a c t e d  u n d e r  c o l o r  o f  R u l e  N o .  4  b y  r e q u e s t i n g  t h e  
n o n - N a c i v e  t o  l e a v e  C h e  V i l l a g e ,  s u c h  a c t i o n  w o u l d  n o c  b e  
a u p p o r t e d  b y  t h e  c o u r t s  b e c a u s e  R u l e  N o .  4  i s  n o  l o n g e r  
a p p l i c a b l e  t o  r s o n - N o t i v e s  a n d  a n y  a c t i o n  p u r s u a n t  t h e r e t o  
w o u l d  b e ’ . w i t h o u t  l a w f u l  a u c h o r i c y .

ir

j

(/James R.

>
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F e b r u a r y  21, 1992

T h e  Honorable Richard I. Eliason 

President of the Senate 

Alaska State Legislature 
State Capitol 
Juneau, A K  99801-1182

D e a r  President Eliason:

U n d e r  the authority of art. Ill, sec. 18, of the Alaska Constitution, I a m  

transmitting a bill relating to subsistence.

A m o n g  the fifty states, only Alaska has a significant portion of its population 

w h o ,  in large part, live off the land. Subsistence is uniq u e  a n d  special to 
Alaska. B e c a u s e  of the importance of subsistence to Alaska, both the United 

States C o n g r e s s  a n d  past Alaska legislatures, ha v e  pass e d  laws giving a 
preference to subsistence over other consumptive uses of the sa m e  resources.

Despite the general agre e m e n t  that subsistence should h a v e  a preference, there 
has be e n  m o n u m e n t a l  disagreement o n  h o w  that preference should be 
implemented. For too m a n y  years, Alaskans on different sides of the subsistence 
issue have talked about each other, but n e ver to each other. T h e  effect of 

conflicting court opinions, federal Alaska National Interest L a n d s  Conservation 

Act mandates, a n d  legislative gridlock ha v e  p r o d u c e d  a crisis in the m a n a g e m e n t  

of our fish a n d  game. W e  have a current situation w h e r e  e v eryone loses.

For the past year, a n  outstanding gro u p  of citizens has b e e n  meeting steadily to 

try to resolve this problem. T h e r e  are nine m e m b e r s  of the Governor's 
Subsistence A d visory Council a n d  all of Alaska owes a debt to them. T h e  

m e m b e r s  are:

T h e  Honorable Jay S. H a m m o n d ,  Port Alsworth

Mr. Dick Bishop, Fairbanks

Mr. Jo h n  James B u rns, Fairbanks
Mr. Mitch Demientieff, N e n a n a

Mr. Eric Forrer, June a u
Mr. M a t t h e w  Iya, N o m e

Mr. B y r o n  Mallott, J u n e a u

Mr. T h e o  Matthews, Kenai
Mr. G e n e  Peltola, Bethel

T h e s e  nine m e m b e r s  represent all sides of the subsistence issue. While s o m e  
m e m b e r s  w e r e  nominated b y  specific groups, I asked each m e m b e r  to participate 
as an individual.



T h e  Honorable Richard Eliason 

F e b r u a r y  21, 1992 
P a g e  2

T h e  g r o u p  had a goal that is simple to define, but v e r y  difficult to achieve: it 

W 8S to find the best possible subsistence solution for Alaska. M a n y  observers 

thought that w a s  a n  impossible dream, that the m e m b e r s  could n e v e r  agree. 
T h e r e  w e r e  times duri n g  meetings, w h e n  that a ppeared to be true, but the 
council m e m b e r s  did not give up. T o d a y  I a m  introducing subsistence legislation 
that the council drafted. E v e r y  part of this legislation is the result of consensus 

a m o n g  the m e m b e r s .

T h e  legislation is not wh a t  a n y  one m e m b e r ,  a n y  one group, nor I, b y  myself, 
wou l d  ha v e  drafted. It is legislation that protects the resource, the interests of 
e v e r y  group, a n d  can pass. In designing this statute, great emphasis has been 

placed o n  h o w  it will actually work. Extensive time has been spent with the 

Alaska Departments of Fish a n d  G a m e  ( A D F & G )  a n d  Law.

T h e  legislation is designed for species protection, to function with a m i n i m u m  of 
disruption for users, for ease of administration b y  the B o a r d  of Fisheries a n d  the 
B o a r d  of G a m e ,  for m a n a g e m e n t  b y  the A D F & G ,  enforceability b y  the D epartment 

of Public Safety, a n d  defensibility in court. T h e  legislation will reduce the 
constant barrage of subsistence court cases b y  m a k i n g  the state's actions mo r e  
defensible, but, m u c h  m o r e  importantly, b y  laying out clear guidelines for the 

boards a n d  reducing the problems which caused people to sue.

A  packet of material describing a n d  explaining the bill will be provided to the 

Senate Secretary a n d  Chief Clerk.

I realize the legislature has a constitutional responsibility to consider and, if 
necessary, a m e n d  bills to m a k e  them the best possible legislation. Neither I nor 

the council m a k e  a n y  claim that this legislation is perfect, but eve r y  w o r d  in it 

has b e e n  the subject of hours or days of debate. T h e  two things I ask of the 
legislature, are to maintain the goal of the advisory council b y  passing the best 

possible piece of subsistence legislation, a n d  to act swiftly to solve the 
subsistence crisis a n d  help heal Alaska.

Sincerely,

S/S Waller J. Hickel
Walter J. Hickel 
G o v e r n o r



A Brief Introduction to HB 552 and SB 443 (Subsistence)

How would the new law work?
Participation would be limited to qualified subsistence users. Qualification is 
based on a point system applied across the state with three different levels of 
presumption. The new system would provide that communities and areas in the 
state be classified into one of three groups, and apply presumptions as follows:

Group 1 consists of areas where the population of each community in the area is 
less than 2,500 and where dependence upon subsistence is a principal characteristic 
of the economy, culture, and way of life.
A person who hunts or fishes and lives in an area identified under group 1 is 
presumed to meet the subsistence eligibility standards. No permit or filing of a 
statement affirming the person’s compliance with the standards is required.

Group 2 consists of communities where the population is 2,500 to 7,000 and 
where dependence upon subsistence is a principal characteristic of the economy, 
culture, and way of life.
A person who hunts or fishes and lives in a community identified under group 2 
is rebuttably presumed to meet the standards upon signing a statement affirming 
his or her compliance with the standards.

Group 3 consists of communities or urban areas where the population is 7,000 or 
greater or communities where dependence upon subsistence is not a principal 
characteristic of the economy, culture, and way of life.
A person who lives in a community or in an area identified under group 3 may 
qualify by applying to the Department of Fish and Game and demonstrating that 
he or she meets the qualification standards.

W hat are the qualification standards?
Qualification will be based on a weighted point system of 7 criteria. The boards 
will adopt the point system by regulation. Qualification requires more points than 
just meeting the minimums in the first four criteria, but anyone who fails to meet 
each of the minimums would be disqualified. The last three criteria do not have 
minimums. The seven criteria are:
(1) the quantity of fish and game consumed by the person in the preceding twelve 
months, with a mandatory minimum of 125 pounds;
(2) the number of species and groups of species of fish and game from the 
subsistence use area consumed by the person in the preceding twelve months, with 
a mandatory minimum set by the boards by region;



(3) the num ber o f days in the preceding twelve months that the person engaged in 
taking fish or gam e in the subsistence use area  or spent processing that fish or 
gam e, w ith a  m andatory m inim um  o f 30 days;
(4) the num ber o f months in the preceding twelve months in w hich the applicant 
engaged in taking fish o r gam e in the subsistence use area, w ith a m andatory 
m inim um  o f four m onths;
(5) the num ber o f w eeks, in the preceding twelve m onths, during w hich the taking 
or processing o f fish and gam e was the applicant’s principal w ork effort, to a 
maxim um  o f 26 weeks;
(6) the num ber o f households, other than the pe rson ’s household, with which the 
person shared or received fish and gam e in the preceding tw elve m onths, w ith a 
m axim um  o f 10 households; and
(7) w hether the person’s taking o f fish and gam e occurred solely in the subsistence 
use area for w hich they are qualifying.

As indicated above, in group 3 com m unities a person must fill out an application 
and score sufficient points to dem onstrate his or her eligibility; in group 2 
com m unities, signature o f a statem ent affirm ing the person’s qualification creates 
a rebuttable presum ption that the person  is qualified; and in group 1 areas, no 
paper w ork is required and the presum ption is that all persons who hunt o r fish 
meet the m inim um  standards.

Where would people be able to go for subsistence hunting and fishing?
People w ould norm ally qualify for the subsistence use area in which they live, 
but could qualify for another area  by application. Subsistence use would be on 
fish stocks and animal populations that have custom arily and traditionally been 
used for subsistence. This would allow qualified subsistence users to hunt and 
fish as they have in the past. Group 3 areas would be closed to subsistence 
hunting and fishing, but urban residents who qualify as subsistence users w ould 
be able to subsistence hunt and fish in portions o f the subsistence use area  in 
which they live that are not classified in group 3 and thus closed to subsistence 
taking.
What are the advantages of this approach?
It protects the resource. It does not divide villages. It protects residents o f 
regional centers from  growing out o f subsistence, and it allows the small m inority 
of urban residents who are subsistence users to participate. It complies w ith our 
constitution. M ost im portantly, because this legislation has been worked out w ith 
the help o f all sides, it will protect subsistence and subsistence users while 
reducing the division and political instability that has plagued this issue.
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SENATE BILL NO. ^ 4 ^

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  S E N A T E  R U L E S  C O M M I T T E E  B Y  R E Q U E S T  O F  T H E  G O V E R N O R

I n t r o d u c e d :
R e f e r r e d :

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the taking of fish and game for subsistence; and providing for an
i

2 effective date." iI
i

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. FINDINGS, PURPOSE, AND INTENT, (a) The legislature Finds that

5 (1) there are Alaskans, both Native and non-Native, who have a traditional, social, or

6 cultural relationship to and dependence upon the wild renewable resources produced by Alaska's land 

■ 7 and water, the harvest and use of f.sh and game for personal and group consumption is an integral pan

8 of those relationships;

' 9 (2) although customs, traditions, and beliefs vary, these Alaskans share ideals of respect

, 10 for nature, the imponance of using resources wisely, and the value and dignity of a way of life in which

11 they use Alaska’s fish and game for a substantial portion of their sustenance; this wav of life is
i

12 recognized as "subsistence";

| 13 (3) customary and traditional uses of Alaska’s fish and game originated with Alaska

14 Natives, and have been adopted and supplemented by many non-Native Alaskans as well; these uses,

• 1*
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1 among others, are culturally, socially, spiritually, and nutritionally important and provide a sense of

2 identity for many subsistence users;

3 (4) while Alaska’s fish and game are generally still plentiful, these resources are not

4 unlimited and cannot provide for every desired use, now or in the future; competition for and the level
I
I S of effort on these resources have required the legislature and the Board of Fisheries and Board of Game 

' 6 to establish a preference for subsistence among the various beneficial uses of fish and game in Alaska;
•i

■ 7 (5) in most areas of the state, a preference for subsistence can be provided without an

8 overly burdensome intrusion upon other consumptive uses of fish and game;

; 9 (6) among persons who take fish and game, a large majority of those living in areas

10 described in AS 16.05.268(f)(1); a majority of those living in areas described in AS 16.05.268(f)(2); and

II  a small minority of those living in areas described in AS 16.05.268(f)(3), depend upon the subsistence

12 taking of fish and game;
I
13 (7) in determining dependence upon the subsistence taking of fish and game, the

14 application of different levels of presumptions based on categories is logical; docs not deny any person
i
15 the opportunity to demonstrate dependence on subsistence use; focuses on persons who depend on

16 subsistence use; is administratively efficient; and is compatible with existing management measures

17 without needlessly interfering with other uses of fish and game resources; and

18 (8) the application of presumptions, based on areas of domicile, to facilitate

19 determinations of a person’s qualifications as a subsistence user will maximize the state’s management

20 efforts.

121 (b) It is the purpose of this Act

22 (1) to develop and maintain healthy fish stocks and game populations through

23 management on the sustained yield principle;
I
24 | X ®  to provide for a preference for subsistence use over other consumptive uses of fish

25 and game resources;

26 (3) to provide for the participation in the subsistence taking of fish and game by those

27 Alaskans who actually and substantially depend upon that subsistence taking;

28 (4) to maximize the state’s management efforts by applying presumptions based on

29 subsistence characteristics of areas to reduce the need for case-by-case individual determinations of

30 dependence on subsistence in those areas of the state which have a high proportion of subsistence users

31 who meet the qualifications of this Acl

G
-2-

Heu > x c Underlined (DELETED TEXT 3RACXETED1



(c) It is the intent of the legislature

(1) that subsidence usesjiof Alaska’s fish and game resources are given the highest 

reference, in order to accommodate and perpetuate those uses;

(2) to clarify the statutory protection for actual, substantial dependence on fish and game

5 for subsistence; and '

6 (3) that this Act riot result in significant reallocations of fish and game in Alaska.

7 * Sec. 2. AS 16.05 is amended by adding a new section to read:

8 Sec. 16.05.268. SUBSISTENCE USE AND ALLOCATION OF FISH AND GAME, (a)

9 The Board of Fisheries and the Board of Game shall identify the fish stocks and game

10 populations, or portions of stocks or populations, that are customarily and traditionally used for

i 11 subsistence in the areas of the state identified by the boards under (f)(1) and (f)(2) of this section.
'I
j 12 The commissioner shall provide recommendations to the boards on the identifications. The
I
:j 13 boards shall make identifications required under this subsection after receipt of the

;j 14 commissioner’s recommendations.

 ̂15 1 ^  (&) The appropriate board shall determine whether a portion of a stock or population

(,16 • tjy  ' identified under (a) of this section can be harvested consistent with sustained yield, and

17 (1) if the harvestable portion of the stock or population is sufficient to provide
t

18 for all consumptive uses, the appropriate board

(A) shall adopt regulations that provide a reasonable opportunity to 

participate in the subsistence uses of those stocks or populations;

(B) shall adopt regulations that provide for other consumptive uses o 

those stocks or populations, subject to preferences among beneficial uses; and

(Q  may adopt regulations to differentiate among consumptive uses;

(2) if the harvestable portion of the stock or populatipn is sufficient to provide 

for subsistence uses and some, but not all, other consumptive uses, the appropriate board

(A) shall adopt regulations that provide a reasonable opportunity to 

participate in the subsistence uses of those stocks or populations;

(B) may adopt regulations that provide for other consumptive use of those 

stocks or populations; and

(C) shall adopt regulations to differentiate among consumptive uses and 

provide for a preference for the subsistence uses, if regulations are adopted under (B) of

*3*
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1 this paragraph;

2 (3) if the harvestable portion of the stock or population is sufficient to provide

3 for subsistence uses, but no other consumptive uses, the appropriate board shall adopt regulations

4 that eliminate other consumptive uses in order to provide a reasonable opportunity for subsistence

5 uses; and

6 (4) if the harvestable portion of the stock or population is not sufficient to provide

7 for all subsistence uses, the appropriate board

8 (A) shall adopt regulations eliminating all consumptive uses, other than

9 subsistence uses;

10 (B) shall distinguish among subsistence users, through limitations based

•! 11 on

12 r \  r (i) the customary and direct dependence on the fish stock or game

13 ' /  population by the subsistence user for human consumption as a mainstay of life;

14 ^ (ii) the proximity of the domicile of the subsistence user to the

15 x ^  ^  x stock or population; and

16 (.‘ii) the ability of the subsistence user to obtain food if subsistence

17 use is restricted or eliminated.

18 (c) If the harvestable portion of a stock or population is insufficient to provide for both

19 \  subsistence and other consumptive uses, the department shall analyze and prepare a plan to i

20 /  - \ l  facilitate the recovery of that stock or population to allow for increased consumptive uses as soon

u

'I

21 J /  j-' as possible. The department shall provide recommendations to the appropriate board for 

.22 OiyA.. necessary regulatory changes. If subsistence use of a stock or population has been eliminated

:

23c '  to achieve sustained yield, the appropriate board shall adopt regulations to allow subsistence uses

24 when that board determines that the stock or population has recovered sufficiently to allow the

25 taking for any consumptive use, consistent with sustained yield..

26 (d) The subsistence use area for a stock or population is the subunit of a game

27 management unit in which fish or game may be taken under subsistence regulations adopted

28 under (b) of this section, together with contiguous game management subunits, unless the

29 appropriate board identifies ana delineates a subsistence use area with different boundaries for

30 ■ ̂  / a particular fish stock or game population under (e) of this section.

31 > I (e) Each board shall consider subsistence use area boundaries described in (d) of this

*4*
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section. Each board shall delineate a different boundary for a particular stock or population if

the appropriate board determines that the boundary of a subsistence use area is inconsistent with 

established patterns of taking and use of that fish stock or game population for subsistence, or 

is inconsistent with the efficiency and economy of effort, cost, and transportation inherent in the 

customary and traditional taking and use of fish and game for subsistence.

(f) The boards shall, by regulation, for the state, jointly identify and delineate areas, using 

game management units, portions of game management units, or communities, into the following 

categories:

area is less than 2,500, is not part of an urban area, and where dependence upon subsistence is 

a principal characteristic of the economy, culture, and way of life of the area;

population of 2,500 to 6,999, is not part of an urban area, and where dependence upon 

subsistence is a principal characteristic of the economy, culture, and way of life of the 

community;

(3) category 3, an area that

(A) is an urban area or a single community where the human population 

is 7,000 or greater, or

a principal characteristic of the economy, culture, and way of life of the area or

(1) category 1, an area where the human population of each community in the

(2) category 2, an area that consists of a single community that has a human

(B) is an area or community where dependence upon subsistence is not

community.

(2) the stability cf the economy;

(3) the extent ancl the kinds of employment for wages, including full-time, pan­

time, temporary, and seasonal employment;

(4) the amount and distribution of cash income among those domiciled in the

area;

■5-
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(5) the cost and availability of goods and services to those domiciled in the area;

(6) the variety of fish and wildlife species used by those domiciled in the area;

(7) the seasonal cycle of economic activity;

(8) the percentage of those domiciled in the area participating in hunting and 

fishing activities or using wild fish and game;

(9) the harvest levels of fish and game by those domiciled in the area;

(10) the cultural, social, and economic values associated with the taking and use 

of fish and game;

(11) the geographic locations where those domiciled in the area hunt and fish;

(12) the extent of sharing and exchange of fish and game by those domiciled in

the area;

(13) additional similar factors the boards establish in regulation to be relevant to 

their determinations under this subsection.

(h) Participation in a subsistence harvest in a subsistence use area is limited to persons 

who meet the requirements for qualification under (i) of this section for that subsistence use area, 

with the following presumptions and requirements:

(1) a person who is domiciled in the subsistence use area in an area identified 

under (f)(1) of this section, and who intends to take fish or game for subsistence purposes is 

presumed to meet the requirements for qualification under (i) of this section for that subsistence 

use area; this presumption may be rebutted only by clear and convincing evidence, and the boards 

may not require a permit or filing of a statement affirming that the person meets the requirements 

for qualification under (i) of this section;

(2) a person who is domiciled in the subsistence use area in an area identified 

under (f)(2) of this section, and who intends to take fish or game for subsistence purposes is 

rebuttably presumed to meet the requirements for qualification under (i) of this section for that
'• •  ̂ f •

subsistence use area upon that person’s signing a statement, on a form provided by the 

department, affirming that the person meets those requirements; the department may rebut this 

presumption by a preponderance of the evidence that the person does not meet those qualification 

requirements;

(3) a person domiciled in an area identified under (0(3) of this section or who 

is domiciled outside of the subsistence use area is qualified to participate in a subsistence fishery
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or hunt in that subsistence use area only upon certification by the commissioner that the person 

meets the requirements for qualification under (i) of this section.

(i) The boards shall jointly, by regulation, adopt procedures by which the commissioner 

shall determine the qualification of a person to subsistence fish or hunt in a specific subsistence 

use area. The commissioner shall provide recommendations to the boards on qualification 

procedures. The boards shall jointly adopt the regulations required by this subsection after the 

receipt of the commissioner’s recommendations. The boards shall adopt, by regulation, a 

weighted point system to determine a person’s eligibility. The boards shall structure the point 

system so that the minimum points required for qualification exceed the total points received for 

meeting the mandatory minimum requirements in (1) - (4) cf this subsection. The point system 

shall be based on the following criteria and restrictions:

(1) the quantity of fish and game consumed by the person in the preceding 12 

months, with a mandatory minimum of 125 pounds consumed in that period;

(2) the number of species and groups of species of fish and game from the 

subsistence area consumed by the person in the preceding 12 months, with a mandatory minimum 

number of species, or groups of species, as determined jointly .by the boards by regulation; the 

mandatory minimum number, and any grouping of species, may vary by geographical region of 

the state, based on the diversity of species in a region;

(3) the nnmbcrof-days in the preceding 12?months that the person engaged in the 

taking of fish or game in the subsistence use area, or the processing of that fish or game, with 

a mandatory minimum of 30 days in that period;

(4) the number of months in the preceding 12 months in which the person 

engaged in the taking of fish or game in the subsistence use area, with a mandatory minimum 

of four months in that period;

(5) the number of weeks in the preceding 12 months during which the taking or 

processing of fish or game was the person’s principal work effort, '-with no additional 

consideration given beyond a maximum of 26 weeks;

(6) the number of households, other than the person’s household, with which the 

person shared or from which the person received fish and game in the preceding 12 months, with 

no additional consideration given beyond a maximum of 10 households; and

(7) whether the person’s taking of fish and game occurred solely in the

•7*
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subsistence use area.

0) A person who does not meet the mandatory minimum requirements of each of (i) (1) -

(4) of this section does not meet the requirements for qualification under (i) of this section.

(k) For the purposes of (h) and (i) of this section, the taking or processing of the fish and 

game must have been legal, noncommercial, and characterized by efficiency and economy of 

effort, cost, and transportation. For the purposes of (i)(l), (2), and (6) of this section, the fish 

and game may not have been purchased for money. The boards shall jointly adopt regulations 

allowing a person who has been unable to meet the criteria of (h) or (i) of this section because 

of hospitalization, or miliujry service or full-term attendance at an educational institution outside 

the relevant subsistence use area to base responses on the 12 months immediately preceding the 

commencement of the circumstance.

(1) The commissioner shall provide, by regulation, for an expedited review procedure for 

a person who is determined by the department not to meet the qualifications as a subsistence 

user.

(m) Fish stocks and game populations, or portions of fish stocks and game populations 

not identified under (a) of this section may be taken only under nonsubsistence regulations.

(n) Taking and use of fish and game authorized under this section are subject to 

regulations regarding open and closed areas, seasons, methods and means, marking and 

identifications requirements, quotas, bag limits, harvest levels, and sex, age, and size limitations. 

Takings and uses of resources authorized under this section are subject to AS 16.05.831 and 

AS 16.30.010.

(o) For purposes of

(1) subsection (b) of this section, "reasonable opportunity" is an opportunity, as 

determined by the appropriate board,

(A) allowing a subsistence user to participate in a subsistence hunt or 

fishery that provides a normally diligent participant with a reasonable expectation of 

success of taking of fish or game, but does not guarantee the taking of fish or game: the 

conditions of the hunt or fishery; or the taking of all the fish and game that the participant 

wants or needs; and

•’i. . (B) based on, the findings of the appropriate board on each of, the

following factors:

-S-
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(i) resource population and management objectives;

(ii) estimated haryesi.per...unit-of effort by participants ir the 

fishery or hunt;

(iii) ‘patterns andievels of customary and traditional taking and use 

of the fish or game;

(iv) migratory patterns and availability of fish or game;

(v) competition for the fish or game from other subsistence and

nonsubsistence uses; and

/ (vi) other factors that the .appropriate board considers..relevant^

(2) subsection (i) of this section, "preceding 12 months" means

(A) for a person described in (h)(1) of this section, the 12 months 

preceding the taking of the fish or game resource;

(B) for a person described in (h)(2) of this section, the 12 months

preceding the date of signing of the required statement;

(C) for a person described in (h)(3) of this section, the 12 months

preceding the date of signing the application to the commissioner.

* Sec. 3. AS 16.05.940(29) is amended to read:

(29) "subsistence fishing" means the taking [OF, FISHING FOR,] or possession 

by a qualified resident, of fish, shellfish, or other fisheries resources rBY A RESIDENT ] 

DOMICILED] in a subsistence use [RURAL] area of the state, in accordance with regulations

adopted under AS 16.05.268, for subsistence uses with gill net, seine, fish wheel, long Line, or 

other means defined by the Board of Fisheries, except for rod and reel:

* Sec. 4. AS 16.05.940(30) is amended to read:

(30) "subsistence hunting" means the taking [OF, HUNTING FOR,] or possession 

by a qualified resident, of game [BY A RESIDENT DOMICILED] in a subsistence use 

[RURAL] area of the state, in accordance with regulations adopted under AS 16.05.268, for 

subsistence uses by means defined by the Board of Game;

* Sec. 5. AS 16.05.940(31) is amended to read:

(31) "subsistence [USES]" means the noncommercial, customary and traditional 

taking and uses of fish and game [WILD, RENEWABLE RESOURCES] by a resident 

[DOMICILED] in a subsistence use [RURAL] area of the state for direct personal or family
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1 consumption as food[, SHELTER, FUEL], clothing, [TOOLS,] or transportation, for the making

2 and selling of handicraft articles out of nonedible by-products of fish and wildlife resources taken

3 for personal or family consumption, for sharing, and for barter and [THE] customary trade of

4 a portion of fish or game resources harvested primarily [, BARTER, OR SHARING] for

5 personal or family consumption; in this paragraph, "family" means persons related by blood,

6 marriage, or adoption, and a person living in the same household on a permanent basis;
• ".''S'VWl

7 * Sec. 6. AS 16.05.940 is amended by adding new paragraphs to read.

8 (36) "customary and traditional" means the noncommercial, long term, consistent,

9 and ongoing dependence on the taking and use of fish or game in a specific area and the use

10 patterns and harvest levels of that fish or game that have been established over at least one

11 preceding generation of users;

12 (37) "customary trade" means the limited, noncommercial exchange, for minimal

13 amounts of cash, as restricted by the appropriate board, of fish or game resources harvested

14 primarily for personal or family consumption; "customary trade" does not include sales in

15 commercial channels; the terras of this paragraph do not apply to money sales of furs or

16 fur bearers;

17 (38) "game management unit" means a management area of the state established

18 by the Board of Game under AS 16.05.255;
t

;19 (39) "sustained yield" means the management principle of utilization,
• f i|
20 development, and maintenance, applied to naturally occurring fish and game resources, that

21 provides beneficial consumptive uses in perpetuity, subject to preferences among such uses, and

22 seeks to provide for desired population increases and prevent undesired declines, for the purpose

23 of maintaining healthy, self-perpetuating stocks or populations.

24 * Sec. 7. AS 16.05.258 and AS 16.05.940(26) are repealed.

25 * Sec 8. REGULATIONS. Notwithstanding the provisions of AS 16.05.258, the Board of Fisheries,

26 Board of Game, and Department of Fish and Game may adopt regulations necessary to implement the

27 provisions of this Act.

28 * Sec 9. TRANSITION, (a) It is the intent of the legislature that the Board of Fisheries and the

29 Board of Game expeditiously adopt regulations necessary to implement this Act.

30 (b) Any regulations adopted by the Board of Fisheries, Board of Game, or Department of Fish

31 and Game after June 1, 1992, may not be inconsistent with the provisions of this Act

G
-10-
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1 (c) Regardless of whether regulations adopted under the authority of AS 16.05.251, 16.05.255,

2 or 16.05.258 and in effect on June 1, 1992 are inconsistent with the provisions of this Act, they may

3 continue to be implemented and enforced until the effective date of this Act.

4 * Sec. 10. REVIEW, (a) The legislature acknowledges and recognizes that this Act deals with a

5 subject of vital concern and that the subject merits review. Therefore, it is the intent of the legislature

6 that the operation of this Act and the regulations adopted under this Act be fully reviewed by the

7 governor no later than June 1, 1994.

8 (b) This review period is intended to allow for further research and to gain experience in

9 implementing the Act and regulations adopted under it. It is the intent of the legislature that the

10 governor convene a representative group to provide recommendations to the governor before the end of

11 the review period. It is the intent of the legislature that representatives of the legislature and persons

12 with a history in the formulation of subsistence legislation in this state participate in the group.

13 (c) It is the intent of the legislature that the review under this section occur with public input

14 and participation.

15 (d) No later than September 1, 1994, the governor shall provide a report to the legislature on

16 the results of the review and any proposed recommendations for statutory amendments.

'! 17 * Sec. 11. Sections 8 and 9 of this Act take effect immediately under AS 01.10.070(c).

•j 18 * Sec. 12. Sections 1 - 7 and 10 of this Act take effect on the effective date of regulations first

19 adopted under this Act by the Board of Fisheries and the Board of Game, acting jointly.
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GOVERNOR'S SUBSISTENCE BILL

S E C T I O N - B Y - S E C T I O N  D E S C R I P T I O N  
Fe b ru ary 21, 1992

Section 1

Section 1 of the bill sets out findings for, and the p u r p o s e  and 
intent of the p r o p o s e d  new law.

Section 2

Section 2 sets out p r o p o s e d  new AS 16.05.268, w h i c h  c o n tains the 
crux of the new s ubsisten ce law. An analysis of the p r o p o s e d  new 
statute, by subsection, follows.

P r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( a ) :

This subsection is very similar to e x i s t i n g  AS 16. 05.258 (a) . Under 
this new subsection, the Board of F i s h eries and the B o a r d  of Game 
are to ident i f y  fish stocks and game p o p u l a t i o n s  that h a v e  been 
subject to c u s t o m a r y  and traditio nal s u b s i s t e n c e  use. The term 
"customary and t r aditiona l" is de f i n e d  in p r o p o s e d  AS 16.05.940(36) 
(sec. 6 of the bill) . The c ommi s s i o n e r  is to make r e c o m m e n d a t i o n s  
to the boards c o n c e r n i n g  the identi f i c a t i o n  of stocks and 
p o p u l a t i o n s  and w h e t h e r  they have been subject to c u s t o m a r y  and 
t r a d i t i o n a l  subsis t e n c e  use.

There are defin i t i o n s  of "fish stock" and "game p o p u l a t i o n "  in 
e x i s t i n g  law; those definitions  are left unchanged. E x i s t i n g  law 
also a l ready requires the boards to identify the stocks and 
p o p u l a t i o n  used for subsistence.

The i d e n t ificat ion of fish stocks and game p o p u l a t i o n s  subject to 
subsi s t e n c e  regulations  is a s ituation where all g r oups can 
p o t e n t i a l l y  win. Identified stocks and p o p u l a t i o n s  are the ones on 
w h i c h  a lloca t i o n  errors w o u l d  infringe on subsistence. 
Id e n t i f i c a t i o n  of these stocks and p opulations will assure that the 
subsis t e n c e  p r e f e r e n c e  is protected.

The i d e n t i f i c a t i o n  of subsistence stocks leaves those that are not 
ident i f i e d  to be h a r v e s t e d  by all A l a skans under n o n s u b s i s t e n c e  
regulations. Some of the fish and animals most important to sport 
users are least important to subsistence users. E x a m p l e s  migh t be 
bison; goats; many sheep populations; elk and recently t r a n s p l a n t e d  
(not reestablished) game; and some s t e e lhead and trout stocks and 
b r o w n  bear populations. There are also fish stocks a n d  game 
p o p u l a t i o n s  in areas of the state so remote from any v i l l a g e  or 
commu n i t y  that there is no e s t a b l i s h e d  use of them. As in e x i s t i n g
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law, w h e t h e r  or not fish or game are or are not s u b s i s t e n c e  stocks 
a n d  p o p u l a t i o n s  is a factual d e t e r m i n a t i o n  m a d e  by the boards.

F i s h  stocks and game p o p u l a t i o n s  in urban areas of t h e  state or in 
areas w h e r e  d e p e n d e n c e  upon subsistence is not a p r i n c i p a l  part of 
the economy, culture, and way of life of the area will not be 
subject  to s u b s i s t e n c e  h u n t i n g  under the statute. (See the 
d i s c u s s i o n  of subsecs, (f) and (g) , below.) F i s h  and g a m e  in 
n o n s u b s i s t e n c e  areas will continue to be a v a i l a b l e  under g e n e r a l  
h u n t i n g  r e g u l a t i o n s  a n d  sport, personal use, a n d  c o m m e r c i a l  f i s h i n g  
r egulations. The subse c t i o n  does not affect w h e r e  s u b s i s t e n c e  
users m a y  live. They can live anywhere in the state. S u b s i s t e n c e  
use areas o v e r l a p  areas c l o s e d  to subsiste nce taking. Q u a l i f i e d  
s u b s i s t e n c e  users who live in an area of the state where ther e is 
no t a k i n g  for s u b s i s t e n c e  in the immediate area w o u l d  c o n t i n u e  to 
have a cc ess to fish a nd game under subs istence r e g u l a t i o n s  in areas 
p r o x i m a t e  to the c l o s e d  area and other areas of the state.

P r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( b ) :

This p r o p o s e d  subsec t i o n  is very s i m ilar to e x i s t i n g  
AS 1 6 .05. 258(b)(1). That e x i s t i n g  statute requ i r e s  the b o a r d s  to 
d e t e r m i n e  "what p o r tion" of the resource can be h a r v e s t e d  
c o n s i s t e n t  w i t h  s u s t a i n e d  yield. Some h a d  i n t e r p r e t e d  this as a 
r e q u i r e m e n t  for an exact d e t e r m i n a t i o n  of the n u m b e r  of anima ls 
that c o u l d  be harvested. Such an exact n u m b e r  is n o r m a l l y  b e y o n d  
c a l c u l a t i o n  w i t h  the b i o l o g i c a l  i nforma tion that is available. The 
language in p r o p o s e d  AS 16.05.268(b) is d e s i g n e d  to c o n f o r m  to the 
actual c a p a b i l i t i e s  of the boards and the a b ility of the D e p a r t m e n t  
of F i s h  a n d  Game to p r ov ide information to the boards, and omits 
langua ge that c o u l d  be inter p r e t e d  to require a d e t e r m i n a t i o n  of 
exact n u m b e r s .

As in e x i s t i n g  law, this s ubsection requires the b o a r d s  to p r o v i d e  
a p r e f e r e n c e  for s u bsistence uses, although even s u b s i s t e n c e  use 
m a y  be c u r t a i l e d  to protect stocks or p o p u l a t i o n s  and a c h i e v e  
s u s t a i n e d  yield. Subsi s t e n c e  hunting and fishing r e g u l a t i o n s  must 
p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  to participate. "Reas o n a b l e  
o p p o r t u n i t y "  is d e f i n e d  in p r o posed AS 16.05.268 (o), d i s c u s s e d  
l a t e r .

The s u b s i s t e n c e  p r e f e r e n c e  does not work like the E n d a n g e r e d  
Species Act, m a n d a t i n g  limitat ion or closure of any other fisher y 
or hunt that is b e l i e v e d  to contain even a single m ember of the 
s u b s i s t e n c e  stock or population. The s u b s i s t e n c e  p r e f e r e n c e  
applies when a stock becomes a stock, in other words, w h e r e v e r  it 
becomes m a n a g e a b l e  as a unit. While this point may seem self- 
evident from the e x i s t i n g  def initions of stock and populations, 
some have a r g u e d  that the courts should e l i m inate  all downr i v e r  and 
m arin e fisheries on certain fish stocks that spawn, for example, in
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