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WATER MANAGEMENT FEES

The State  of A laska is considering a w ater m anagem ent fee for a num ber of reasons, 
not the least being a method for the sta te  to recover the cost of m anaging Alaska's 
w ater resources from the users of th a t resource. A w ater m anagem ent fee has a few 
other benefits th a t the D epartm ent feels m ake the overall m anagem ent fee proposal 
a complete m anagem ent package. The m anagem ent fee concept in addition to 
m anagem ent cost recovery, promotes the idea th a t w ater is a valuable natu ra l 
resource th a t is required by all A laskans to fulfill their basic needs, such as for 
drinking and bathing, but is also used for the generation of power (hydroelectric, 
na tu ra l gas and oil), food (agriculture, seafood and other processing), tim ber, other 
petroleum  products, mining, and m any other products and services used on a day-to> 
day basis. These same w ater resources are used in their n a tu ra l sta te  to protect fish 
and wildlife and their hab .ta t, recreation, transportation and w ater quality. The 
m anagem ent fee concept may also promote w ater conservation. There are a num ber 
of studies th a t show, as the cost of w ater increases, the use of w ater decreases. The 
m anagem ent of Alaska’s w ater resource will also benefit the s ta te ’s w ater rights 
program  by providing the opportunity to update m any of its  w ater righ t files by 
elim inating those w ater rights no longer in use or by a e -..easing those w ater rights 
where the total quantity  of w ater is no longer being used. The holders of these w ater 
rights ,vill let the D epartm ent of N atural Resources know when they stopped using 
w ater or are using less w ater than  w hat was originally granted to them  when they 
receive their m anagem ent fee notice each year. The updating of the w ater rights 
system  will help the w ater m anager be tter understand the w ater use requirem ents 
for specific commercial and industria l w ater users, sources of w ater in  specific areas, 
where w ater is used and w hat it’s used for.

WHO PAYS ?

Individuals and commercial and/or industria l businesses who use A laska’s w ater 
resources. In reality, it’s not cost effective or feasible to charge all w ater users a fee. 
It has been estim ated to cost the sta te  $50.00 to send and receipt a bill, so the lower 
limit of a m anagem ent fee would have to be $50.00. If the m anagem ent fee is set a t 
$1.00 per acre foot of w ater used, no w ater user using less than  50 acre feet per year 
would be charged. 50 acre feet of w ater is equal to about 44,600 gallons of w ater per 
day. The homeowner using an individual w ater system  (well, stream , or lake), most 
small businesses, community w ater system s (serving less than  90 homes), and placer 
m iners using a suction dredge sm aller th an  6 inches would not be subject to a 
m anagem ent fee. The larger w ater users (50 acre feet per year or more) would be 
subject to the m anagem ent fee. These could include commercial and industrial 
businesses, seafood processors, public w ater supply, agriculture, mining, pulp mills, 
oil and gas development, oil and gas processing and other large w ater users.

WHY A WATER MANAGEMENT FEE ?



W OULD TH E AVERAGE H O M EO W N ER BE A FFE C T E D  BY THE 
M ANAGEM ENT F E E

No, a homeowner using a well, spring, stream  or lake for his w ater supply would not 
be affected by the m anagem ent fee. The m anagem ent fee would only apply to those 
w ater users using a quantity  of w ater equal to or g reater than  50 acre feet of w ater 
per year. A typical single family home uses about 500 gallons of w ater per day or 0.6 
acre feet per year.

W HAT W ILL TH E  F E E S  BE U SED  F O R  ?

Our S ta te  Constitution does not allow the revenue generated from the m anagem ent 
fee to be dedicated for a specific purpose. The D epartm ent of N a tu ra l Resources 
would account for these revenues under a separate  accounting system  and would 
request the legislature to appropriate these revenues each year to the D epartm ent 
for the purpose of m anaging the s ta te ’s w ater resources. The yearly revenues would 
be used to collect, analyze and d istribute w ater resource data , adm in ister the w ater 
rights program , w ater resource planning, enforcem ent and compliance, and public 
education. Any revenues generated in excess of those necessary for m anagem ent 
purposes can be used to strengthen  the s ta te ’s stream  gaging netw ork, establishm ent 
of in stream  flow reservations, and to provide funds to improve or construct remote 
w ater system s for towns and villages.

HOW  M U CH REV EN U E CAN BE G E N E R A T ED  ?

C urrently  there are  about 12,000 active w ater righ t files in the sta te . Those w ater 
users w ith a Perm it to Appropriate W ater or a Certificate of A ppropriation would be 
subject to m anagem ent fees if their use of w ater is 50 acre feet per year or more. Of 
the 12,000 active files less than  1265 use a quan tity  of w ater equal to or g rea ter than  
50 acre feet per year. The quantity  of w ater associated w ith these 1400 w ater right 
files is about 16,720,000 acre feet per year. The largest single category of water user, 
if you include pending w ater righ t applications, is for fish and wildlife conservation. 
There are 43 files in this category w ith a total quan tity  of 9,780,000 acre feet or 58% 
of the total quantity  associated w ith the 1265 w ater righ t files. The w ater in  this 
category is proposed for use, or is used, for instream  flow reservations, fish ladders, 
and h ab ita t enhancem ent projects. Of the 43 w ater rights in th is category, 42 belong 
to the Alaska D epartm ent of Fish and Game. It is the in ten t of the departm en t to 
exem pt sta te  agencies and non-profit organizations from the m anagem ent fee. If the 
w ater used by these exempted agencies and organizations are subtracted  from the 
total quan tity  of w ater (16,720,000 acre feet), the quantity  subject to m anagem ent 
fees would total 3,400,000 acre feet. Assum ing the m anagem ent fee was set a t $1.00 
per acre foot per year, the revenues generated  could total as much as 3.4 millon 
dollars a year. As the sta te  grows and w ater appropriations increase accordingly, the 
revenues would also increase.

N O TE: These revenue figures are subject to the review and updating of the estim ated 
1265 w ater right files in which w ater use of 50 acre feet a year or more is on record.



S e l e c t e d  W a t e r  U s e s  a n d  H y p o t h e t i c a l  A n n u a l  F e e s

(Averages of selected examples from "Water Management Fee Impact" paper)

j Water Use Averagew
(gal/day)

Average 
(Acre Ft/Ŷ r)

Average
Fees

Single Family Domestic 
(Fully Plumbed)

500 1 .6 None
i•

Seafood Processing 1,060,000 1,187,5

r-COr-

Wood Fiber 
(Alaska Pulp Co. &

1 Ketchikan Pulp Corp.)

49,000,000 l 55,510 55,510 !

Placer Mining 
(small to medium size)

11,470,000 12,153 3038

I
Bottled Water 
(Alaska Pure Mountain 
Spring Water, Juneau)

55,000 61.6 61

Oil & Gas 115,295 969.7 970 |
Hydro Electric 144,000,000 161,260 40,315 !

Public Water Supply 4,200,000 I 4,707 : 4,707



LARGEUSE.XLS

WATER A PP R O P R IA T IO N S  50 A CRE-FT. PER  YEAR OR G R E A T ER

Type of U se No. of L arqe  U s e r s Ave. A cre-F t P e r  U s e r  T o ta l  A cre-Ft p e r  Year
C a s h  G ra in s 2 405 810

P o ta to e s 1 100 100
Field C r o p s 12 145 1744

F a r m s - g e n e ra l 31 1584 49099
A n lm a ls - n o n c o m m e r c la l 1 123 123
Lawn a n d  G a r d e n 5 26G 1331
F lnF ish  F ish in g 1 5000 5000
Fish  H a tc h e r ie s 79 4478 353736
L ode G old 11 861 9472
Place.- Gold 896 2130 1908270
M o ly b d e n u m  Mining 1 1447 1447
Metal Mining 5 678 3389
Coal Mining 1 281 281
C ru d e  P e t r o le u m 2 1253 2505
S a n d  a n d  G ravel 1 539 539
A g g re g a t e  W a sh 2 328 657
H ighw ay  C o n s t r u c t io n 2 1202 2403
Frt. T ru c k in g  T e rm in a l 1 484 484
Meat P a c k in g 2 1086 2171
S e a f o o d  C a n n e d 8 2874 22993
S e a f o o d  F re s h 1 81 81
Pulp  Mills 1 5415 5415
Urea a n d  Fer ti l izer 4 1149 4597
P e t ro le u m  R e fin in g 1 855 855
E lec tr ic  P o w e r  G e n e r a t io n 21 81983 1721650
Hydro  P o w e r  G e n e r a t io n 72 35577 2561528
P ub lic  S u p p ly 42 6531 274303
S a n i ta ry  a n d  W a s te 1 1954 1954
S te a m  S u p p ly 3 67 202
C o n s t ru c t io n  M ateria l W hs l . 1 4000 4000
Office B uild ing 1 61 61
Goll C o u r s e 2 60 120
Rec. S e r v i c e s 6 519 3115
C o l le g e s 2 175 351
Wildlife C o n s e r v a t i o n 43 227537 9 7 84083

Total 1265 16728869
’ D o es  n o t  In c lu d e  a p p l i c a t io n s  a c c e p t e d ,  a n d  p e n d i n g .



WATER MANAGEMENT FEE IMPACTS
The impacts addressed by this paper are related to costs to specific water users 
within an industry  and not the industry in general. Each water user may be charged 
a managem ent fee based on its Certificate of Appropriation (water right). If the 
water user has a Perm it to Appropriate Water, the quantity  of water actually being 
used, based on records of tha t use, may be used to determine the annual fee. If  no 
records exist, the fees may be based on the quantity  granted by the Permit to 
Appropriate Water. If a water right holder is no longer using the quantity of water 
granted under the Certificate of Appropriation, the water right holder may relinquish 
the unused w ater in accordance with AS 46.15.140.

This paper will use examples of water use from the following industries: seafood 
processing, lumber/pulp mills, hydroelectric (private and federal), placer mining, coal 
mining, bottled water, oil and gas production, community water supply and public 
water supply. The Division of Water has over 15,800 active water rights files of 
which about 1300 use 50 acre feet of water or more a year. Only these 1300 water 
users will be subject to the management fee.

The fee, for the purpose of this paper, will be $1.00 per acre foot (AF) of water used, 
except for those non-consumptive water uses associated with placer (gold) mining and 
hydroelectric power generation, which will be .25 cents per AF. Fees will not be 
charged to other sta te  agencies or to nonprofit organizations.

SEAFOOD PROCESSING
The seafood processing industry includes the processing of any type of seafood in 
cans, frozen or shipped fresh. Water use in this industry  varies depending on the 
type of processing, final product and the age of the facility. W ater use also varies by 
season, and is sometimes used year round or for only a few months during the 
summer. Examples of water use in this industry  are as follows: Trident Seafoods 
(Akutan), 193 AF/Y or 62,889,243 gallons per year; Trident Seafoods (Sand Point), 
806 AF/Y or 262,635,900 gallons per year; Peter  Pan  Seafoods (Dillingham), 1,034 
AF/Y or 336,929,900 gallons per year; Peter P an  Seafoods (Unimak), 1,613 AF/Y; 
Aleutian Dragon Fisheries (Chignik), 3,298 AF/Y (includes small hydro plant); Inlet 
Fisheries (Kenai), 76.8 AF/Y; Northern Victor Partnersh ip  (west of Unalaska); 672 
AF/Y; Seasonal Seafoods (Kenai), 278.8 AF/Y; Alaska Packers Association (South 
Naknek); 3,226 AF/Y, and Alaska Packers Association (Ugashik River), 677.5 AF/Y.

WOOD FIBER
Our records only show one lumber mill now operating in the state tha t has its own 
water right. There are other mills in operation bu t they use water supplied to them 
by public w ater systems. There may also be other p lants in operation th a t  have 
never applied for w ater rights. The one lumber p lan t  we know of is Chilkoot Lumber 
Company located in Haines, and it uses 78.7 AF/Y. There are two pulp mills



operating  in A laska, which are located in S itk a  an d  K etchikan . S itka  Pulp  uses 
56,119 AF/Y or 18,286,000,000 gallons per y ea r and  K etch ikan  Pulp  uses 54,900 
AF/Y, These a re  th e  two largest w ater users in  th e  s ta te  no t counting hydroelectric 
power p lan ts . Thesp pulp mills each use twice the  q u a n tity  of w ater th a t  the  
M unicipality  of A nchorage uses in a year.

M INING

O f the es tim ated  1300 w ater rights in the S ta te  u sing  50 AF/Y or m ore, 800 of th em  
are  in the m in ing  in d u stry . There are about 200 p lacer m iners in  the S ta te  th a t  on 
the  average hold 4 w a te r  rights. Placer m in ing  in  general is done two ways. 1. A 
suction dredge tak e s  the  w ater, uses it and re tu rn s  it  to the  orig inal source in  a  sh o rt 
period of tim e. 2. A sluice box or w ash p lan t is used  allow ing th e  w ate r to be held  
in  a se ttling  pond and  recycled. The q u an tity  of w ate r used  depends on the  type of 
equ ipm ent used, size of se ttling  ponds, m ate ria l being processed, topography, an d  
m any o ther factors w hich may effect the q u an tity  an d  how w ate r is used. T he w a te r 
used in th is  process is eventually  re tu rned  to th e  s tre a m  from  which i t  w as tak en . 
Some exam ples of w a te r  use by m ining are: A laska Gold C om pany (Anvil C reek), 
2,353 AF/Y or 766,727.400 gallons per year; K eith  Tryck (O phir Creek), 1,647 AF/Y, 
Chomco M ining (unnam ed  creek in the interior); 1,412 AF/Y, V aldez C reek M ine, th e  
la rgest p lacer m ine in  N orth  America uses 46,000 AF/Y or 1,498,900,000 gallons p e r 
y ea r and  G reens C reek  M ine (Southeast A laska), 1145 AF/Y. Note: th e  q u an titie s  for 
placer m ining  w ere bas 1 on a 12 hour work day  for 200 days a  year.

T here is only one coal m ining operation in  A laska, th e  U sibelli M ine a t H ealy. T he 
m ine h as  w a te r r ig h ts  to only 8000 gallons p e r day, w hich is equal to only 9 AF/Y an d  
not subject to a  m an ag em en t fee. Perm its  to A ppropria te  W ater have been issu ed  to 
D iam ond S h a tm r  C h u it Coal, Cook In le t area , an d  to Id im itsu , for th e  W ishbone H ill 
m ine, S u tton . T hese coal m ines have not been  developed an d  no w ater is being used.

BOTTLED W A TER

There is only one w a te r  bottling com pany th a t  h as  a  P e rm it to A ppropriate W ater, 
A laska P u re  M o u n ta in  S pring  W ater in  J u n e a u  uses 80.6 AF/Y or 28,218,696 gallons 
per y e a r . W ETCO, th e  la rgest w ater bottling  com pany in  Adaska purchases its  w a te r  
from the M unicipality  of Anchorage. In add ition  to bo ttling  w a te r for export W ETCO 
also d istills  vodka an d  sells w ater in bulk to a com pany in  Ja p a n , w here th e  w a te r  
is used for m ak in g  perfum e.

OIL AND GAS

The oil and  gas com panies in A laska use w a te r  for m any purpose includ ing  
exploration, p roduction  and processing. M ost of the  fresh w ater used on th e  N o rth  
Slope by the  m ajo r oil com panies is used for exploration. This includes the  bu ild ing  
of ice roads, d rillin g  pads and in the drilling process. The w ater au tho rized  for use 
is norm ally issu ed  u n d e r a tem porary w ate r use p e rm it for sh o rt periods of tim e an d



for quan tities  less th en  40,000 gallons per day. The w a te r used for production is 
norm ally sa lt w ater or w a te r ex tracted  from the oil as i t  is produced from the well. 
This w ater is rein jected to facilitate  oil production. P rocessing  the oil to m ake a 
product such as gasoline or chem icals requires a large q u a n tity  of w ater Unocal 
Chem ical (Kenai), uses 2800 AF/Y; Tesoro Petroleum  (K enai), 425.7 AF/Y; Phillips 
Petroleum  (Kenai), 854.8 AF/Y; and  Chevron USA (Kenai), 566.6 AF/Y. The Alyeska 
Pipeline term inal site  in V aldez uses 201.6 AF/Y.

H Y DROELECTRIC

The use of w ater to produce pow er through  hydroelectric facilities is th e  s ta tes  largest 
w ater user. M any of th ese  large hydroelectric projects a re  s ta te  owned and include 
the T error Lake, B rad ley  Lake, Sw an Lake, and  Tyee H ydroelectric  projects. There 
are  m any o ther hydroelectric  projects which are e ith e r p riv a te ly  owned or owned by 
the federal governm ent. As s ta ted  previously, s ta te  agencies would be exem pted 
from paying a m an ag em en t fee. The federal governm ent an d  p riv a te  ow ners would 
pay a fee of .25 cent p e r  AF. The w ater used for pow er p roduction  a t  some of these 
p rivate  and  federal projects is as follows: The A laska Pow er A dm in istra tion , owns the 
S ne ttesh am  and  E k lu tn a  H ydroelectric projects. The federal S n e tte sh am  project uses
350,000 AF/Y or 114,050,000,000 gallons per year an d  m igh t be subject to a 
m anagem ent fee of $87,500, the E k lu tn a  project uses 240,000 AF/Y. P rivate 
hydroelectric projects include, the  City of S itka’s Blue L ake a n d  G reen  Lake projects. 
The Blue Lake project uses 214,395 AF/Y and m igh t be sub jec t to a  m anagem ent fee 
of $53,599, G reen Lake uses 224,414 AF/Y and m ight be sub jec t to a  m anagem ent fee 
of $56,104. C hugach E lec tric  A ssociation owns the Cooper L ake H ydroelectric project, 
which uses 90,600 AF/Y. S m alle r projects include Focus Energy*s project in  Ouzinkie, 
which uses 5,067 AF/Y an d  E a rle  A usm an's project in  P a lm er, w hich uses 4,342 AF/Y. 
There are m any m icro hydro projects owned by ind iv iduals for th e ir  personal use or 
for sm all business th a t  also use over 50 AF/Y.

PU B LIC  W ATER S U P P L IE S

There are thousands of public and  com m unity w a te r supply  system s operating  in  the  
s ta te . Only those system s using  over 50 AF/Y or 44,600 gallons p er day would be 
subject to a m anag em en t fee. This m eans th a t m ost tow ns, com m unities and villages 
serving less th en  1000 people or 150 fully plum bed hom es, w ould no t be subject to a  
m anagem ent fee un less th e  com m unity or public w a te r system  is serving a large 
w ater user such as a seafood processor. Exam ples of w a te r  use  by com m unities and 
public w ater system s are: Norfolk U tility  (Eagle River), 150 AF/Y, E k lu tn a  U tilities 
Inc. (Eagle River), 277 AF/Y, S e ttle rs  Bay (Knik) 560 AF/Y, M unicipality of 
Anchorage, 26,000 AF/Y or 8,472,126,000 gallons per year. C ity  of F airbanks, 6,504 
A FY , City and  Borough of Ju n ea u , 4,599 AF/Y, City of S itk a , 3,536 A FY . City of 
Palm er, 672 AF/Y and P o rt G raham , 67 AF/Y. The export of w a te r from the S ta te  
of A laska to a reas  outside of A laska is likely. The to tal q u a n tity  of w ater associated 
with these exports is unknow n, b u t it could become one of A laska’s largest w ate r user 
industries.



W A T E R  F E E S  L E G I S L A T I O N

The C om m issioner m ay e s ta b l i s h ,  h v  r e g u la t io n ,  in  a p p r o p r i a t e  
c i r c u m s ta n c e s ,  w a te r  u s e  fe e s  o r  p r o v id e  fo r  th e  s a le  o f  w a t e r  
r e s o u r c e s . ' (HB550 and SB442)

The w ater resources of A laska, according to our S ta te  C onstitu tion , a~e owned by the  
people of A laska. T he S ta te  of A laska "m anages" th is  common p roperty  resource  in  
a tru s t  re la tionsh ip  and  it m ust do so "consisten t w ith  the public in terest" . In  
response to th is  t ru s t  re lationsh ip , the  S ta te  believes it app rop ria te  th a t  those  who 
use very large volum es of A laska’s w a te r should  help pay for th e  cost of m anag ing  
th a t resource. T he S ta te  also believes th a t  large w ithdraw als of w a te r from  a 
hvdrologic u n it should  be assessed  a fee com m ensurate  to the cost of m an ag in g  the  
im pact on th e  ecosystem  and the value of the  resource. A dditionally our w a te r  has  
been harvested  an d  exported w ithout an y  com pensation  for some tim e.

A laska is now facing even g rea te r dem ands for w ater, and  the  cost of w a te r resource 
inventory  and  m an ag em en t continues to go up. Even though A laska h a s  over 40% 
of our n a tio n ’s fresh  w a te r resources, n o t includ ing  ice and  snow, an d  in  p a r ts  of ou r 
S ta te  th is  resource is rep len ished  by up  to 400+ inches of p recip ita tion  a year, we 
have the  sm allest m an ag em en t team  of an y  s ta te . This is because we have a  huge 
w ater resource, in  m ost of A laska, and  th e  conflicts over w ate r have been few. B u t 
in the  face of grow ing populations, in  u rb a n  an d  ru ra l areas, and  in  lig h t of th e  
increasing  dem and for w ate r in  and  outside of A laska, we need to be s m a r t in  our 
w ater m anagem ent. T his costs m oney, and  w ith  declining oil revenues we need  to 
look creatively  and  responsibly  a t how we will pay  for sm art w a te r m an ag em en t an d  
encourage conservation.

So the  question  before the leg isla tu re  today  is no t w h eth er the S ta te  will ap p ro p ria te  
large q u an tities  of w a te r for in s ta te  or in te rs ta te  use, it a lready  is. The q uestion  is 
should the people of A laska, receive ap p ro p ria te  com pensation for th ese  large 
com m ercial uses of th e ir  w a te r  resources?

There are  some legal p a ram ete rs  th a t  re s tr ic t how we approach th is  issue. In  1982, 
in Sporhase v. N eb rask a , the U.S. S uprem e C ourt held th a t  the notion th a t  w a te r  is 
owned" by a  s ta te  is a  legal fiction. T he C ourt found th a t w ater is a com m odity in  

in te rs ta te  commerce. Therefore, s ta te d  very  sim ply, any  law th a t  d iscrim inates  
ag a in st the in te rs ta te  commerce of w a te r  is unconstitu tional. Or, said  an o th e r  way, 
a s ta te  cannot pass a  law th a t  p roh ib its w a te r exports ju s t  because the  s ta te  m ay  be 
opposed to the export of w ater, nor can a s ta te  s tru c tu re  w ater fees th a t  a re  
discrim inatory .



As I have poin ted  out, A laska is exporting  w a te r and  glacial ice. These exports have 
been au tho rized  in bulk  and  in added value products. In e ith er case the S ta te  is 
allow ing the explo itation  of a com m on p roperty  n a tu ra l resource w ithou t 
com pensation . I f  th is  w ere allowed for any  o th e r commodity, it would be considered 
a c lear v iolation of the  public tru s t.

W ith th e  creation  of the  new Division of W ater, we were faced w ith  some decisions 
th a t  h ad  essen tia lly  been m ade by p rio r ad m in is tra tio n s . This is no t to judge those 
decisions one-w ay-or-another. bu t to p lace th em  in  the proper context. The S ta te  has 
p erm itted  26 firm s to h arv est and  ex p o rt g iacial ice. This unique com m odity is 
valued  a t  $500 p e r ton wholesale, w ith o u t an y  com pensation to the  people of A laska. 
T he S ta te  h as  also p erm itted  the export of la rg e  volum es of w ater. M ost recen tly  52 
m illion gallons of w a te r a year from B u rn e tt  In le t  in  S outheast. The ow ner of a  local 
h a tch e ry  developed a  schem e to export A laska  w a te r  to a firm  in  M onterey, C alifornia 
for bottling. T he h a tch ery  ow ner p lan s  to charge the  C alifornia com pany 1 cent p e r 
gallon. H ow ever th e  people of A laska receive no com pensation.

We now have app lica tions from a n o th e r  C alifo rn ia  com pany which p lan s  to even tually  
export up  to 500,000 acre feet (163 billion gallons; of w ate r a year. U n d er th e  law, 
if th ese  app lications m eet th e  req u irem en ts  of o u r s ta tu te s  and  regu la tions an d  th e  
w a te r can be ta k e n  w ith o u t h arm in g  th e  public  in te re s t (fish, w ildlife, recrea tion , 
w a te r quality , etc.) th e  p erm it "shall" be issued . We will of course place responsible 
s tip u la tio n s  on such  p erm its  to e n su re  th e  public  in te re s t is protected.

Is i t  n o t ap p ro p ria te  for th e  s ta te  to seek  som e com pensation for th e  exp lo ita tion  of 
th e  people’s resource? A dditionally , shou ld  n o t the  s ta te  seek to recover th e  
ex trao rd in a ry  ad m in is tra tiv e  costs asso c ia ted  w ith  large appropria tions of w ater?  In  
o u r opinion, i t  is  irresponsib le  for th e  S ta te  no t to seek a t  leas t som e com pensation  
for th e  exp lo ita tion  of our resources.

We have in troduced  legislation th a t  w ould allow  the s ta te  to begin to recover some 
com pensation  from  th e  very  large u se rs  o f th e  people’s w ater. The bill is d ra fted  in  
b road te rm s. I t  w ould expressly  au th o riz e  th e  C om m issioner of N a tu ra l Resources 
to charge w a te r use fees or sell w a te r resou rces to the ex ten t perm issib le  u n d er the  
A laska an d  F ed era l C onstitu tions. R em em ber, we cannot d iscrim inate , even in  our 
fees schedule, a g a in s t in te rs ta te  com m erce. So a  fee would have to app ly  to in -s ta te  
an d  in te rs ta te  uses.

W ate r is a  basic com m odity in a  wide ran g e  of resource developm ent and  
m an u fac tu rin g  in d u strie s  in A laska. T hese  include the more exotic bottled  w a te r 
in d u strie s  w hich also sell w ater in  bulk  to  m anufactu ring  firm s, wood fibre 
processing, fish h a tch erie s  and  fish p rocessing , m ining, oil and  gas developm ent, 
construction , ag ricu ltu re , fertilizer p roduction , recreation  and conservation , and  
pow er generation  to nam e a few. Som e of these uses are considered to be
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consum ptive w hile o thers are  believed to be non-consum ptive. In e ith e r  case the  cost 
of w ater resource m anagem en t is the sam e. In  a lm ost every case these  in d u stries  use 
A laska w ater to acquire or add value to th e ir  p roducts. To say  th a t  the S ta te  is 
subsidizing som e in d u strie s  by allowing them  to use A laska w a te r w ithout cost m ay 
be too harsh , b u t none-the-less true.

To provide a revenue  s tream  for s ta te  w a te r m an ag em en t p rogram s, as well as 
encourage w a te r con ser/a tio n  in those in d u strie s  th a t  use very large volum es of 
w ater, and  to fu r th e r  encourage conservation w hen w ate r is rem oved from  a 
hydrological u n it  of the s ta te , we have suggested , as an  exam ple, the following 
approach: The S ta te  would assess a fla t fee of $1.00 p e r acre foot for any use  of 50 
acre-feet per y e a r  (44.640 gallons per day) or m ore. In  th e  case of a tra n sfe r  of w ate r 
ou t of a  hydrological un it, an  additional conservation  fee of $5 p e r  acre-foot w ould be 
assessed. We also  propose th a t this conservation fee esca la te  w ith  the  cum ulative 
am oun t of w a te r rem oved from the hydrological u n it by a u ser. T h is  conservation  fee, 
depending on the  am oun t removed from the hydrological un it, could yield $10 m illion 
a year, or m ore, to the  people of Alaska. I t  should  be noted, how ever, th a t  an y  fee 
s tru c tu re  would be fleshed out by regu lation  and  public hearings.

W hat is a hydrological unit?  A hydrological u n it is the  scientific delineation  of a 
large d ra inage  or com bination of d rainages th a t  function  in  a  re la te d  m anner. This 
delineation  is m ade  by the U.S. Geological Survey. M any hydrological u n its  in  
A laska are  la rg e r  th a n  m any s ta tes  e a s t of th e  M ississipp i R iver. F or exam ple, 
S o u th east A lask a  is one hydrological unit.

The hypo thetica l assessm en t of a $1.00 p er acre-foot w a te r  m an ag em en t fee for any  
use of w ate r 50 acre-feet p er year or more, m eans th a t  m ost A lask an s w ould n o t pay  
a fee for the  use o f w ater, bu t large in d u strie s  th a t  use s ig n ifican t volum es would. 
No single fam ily  hom e w ith a well uses th is  am o u n t of w ater. C onsum ptive a n d  n o n ­
consum ptive beneficial uses of w ater could also be review ed to s tru c tu re  a fee 
schedule reflective of those differences. B u t such  a fee w ould create, b ased  on 
existing ap p ro p ria tio n s  of w ater, about $3.4 m illion in  new  revenue  to th e  S ta te . 
F u tu re  uses of w a te r  tak en  from a hydrological u n it  m ay  exceed $10 m illion a  year. 
C u rren tly  th e  b u d g e t of the  Division of W ate r is  ab o u t $2.6 m illion of w hich $1.9 
million is from  th e  G eneral Fund. This exam ple is m e a n t to serve  as an  illu s tra tio n  
of the  k ind  of approach  th a t  could be im plem ented  th ro u g h  regu lation .

In add ition  to covering the cost of w ater m an ag em en t, w h a t w ould these  revenues be 
used for? O ur S ta te  C onstitu tion  does not allow  revenue to be ded icated  for a specific 
purpose. The D ep a rtm en t of N atu ra l Resources w ould account for these revenues 
under a se p a ra te  accounting  system  and w ould req u est the  leg is la tu re  to ap p ro p ria te  
them  to the D ep a rtm en t for the purpose of m anag ing  the s ta te ’s w ater resources. 
The revenues w ould be used to collect, analyze and  d is tr ib u te  w a te r resource d a ta , 
ad m in iste r th e  w a te r  righ ts  program , w a te r resource p lann ing , enforcem ent and
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com pliance, and  public education. Revenues g en era ted  in excess of those necessary  
for m anagem ent purposes should be used to s tre n g th en  the s ta le 's  s tream  gaging 
netw ork, ad jud icate  instreum  reservations in critical a reas, and  im prove or construc t 
rem ote w ate r system s for towns and villages w ithou t sa te  d rin k in g  w ater.

But. would such a fee cause economic h arm  to A laskan  in d u stries?  You be the judge.

U nder the hypothetical approach a lready  m entioned , the  K etch ikan  Pulp M ill, one 
of the  la rg est u sers  of w ate r in the s ta te  (17.9 billion gallons per y ear; would only pay  
$54,900 based on th e ir  perm it. If they used  less w a te r th an  allow ed by th e ir  p erm it, 
which is generally  th e  case, they could pay less. How abou t the la rg est p lacer m ine 
in N orth  A m erica, th e  Valdez Creek M ine? E ven w ith  all uses of w a te r  (consum ptive 
and  non-consum ptive; included for th is m assive operation , the to ta l bill w ould be 
$46,000 or less. Sm all placer operators generally  do no t use m ore th a t  50 acre-feet 
a year an d  m any a re . by regulatory  defin ition, non-consum ptive uses.

Based on app lications for beneficial uses of w ater, th e  K ensing ton  M ine, n ea r J u n e a u , 
would pay about $8,000 a year, the AJ M ine w ith d raw al from Gold C reek  w ould 
requ ire  no m ore th a n  about $14,000 a year. And th e  U sibelli Coal M ine w ould pay  
noth ing  each y ea r as they  do not use 50 acre-feet p er year. And so i t  goes.

Let’s look a t  public w ate r supplies. How m uch w ould th e  M unicipality  of A nchorage 
pay? Based on c u rre n t use, $26,000 a year, F a irb a n k s  would pay  $6,504; J u n e a u  
would pay  $4,599; an d  S itka $3,536 each year. T hese a re  no t sign ifican t am o u n ts  tor 
m unicipalities to pay  in  the face of the  revenues they  a lread y  collect. B ut w hy should  
a m unicipality  pay  i f  a  s ta te  agency does not? M any m un ic ipa lities  sell or charge  for 
w ater used  by in d u stry . For exam ple an  A nchorage b rew ery  pays about $79,000 a 
y ear to the  M unicipality  of Anchorage. T he H ilton  H otel pays over $60,000 a y ea r 
and  the S h era to n  a lm ost $34,000. BP m ain  office pays th e  m un icipality  over $41,000 
a year. T he N orthw av  Mall pays over $10,000 a  y ea r an d  th e  Dim ond C en ter, no t 
including Safew ay, Pay  & Save and  L am onts, pays over $71,000 a  year. W ETCO, a 
bottled w a te r com pany th a t  also m akes vodka and  exports bulk  w a te r to J a p a n  as a 
base for perfum es, buys 1.6 m illion gallons of w a te r  a y ea r from th e  M unicipality  of 
Anchorage. J u n e a u  sells w ater to the cru ise  sh ips w hile they are  in  port. O th er th a n  
the pulp mill m ost local industries  in  K e tch ik an  a re  connected to the  public w a te r  
supply.

And w hat abou t th e  com m ercial fishing in d u stry ?  P e te r  P an  Seafoods in D illingham , 
would pay  abou t $1,034; T riden t Seafoods in  S and  P o in t abou t $806; In let F ish eries  
in K enai. only $76; and  A leutian  D ragon F ish eries  in  C hignik, abou t $1,344 a year. 
Is th is a sign ifican t economic burden on th ese  in d u stries?

B ut wait, w h at ab o u t th ings like fish h a tch e rie s  and  hydroelectric projects? A fter all 
they use a lot of w ater. We have proposed, from  the  beginning, th a t  nonprofit u se rs
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of w ater would no t be requ ired  to pay under reg u la tio n s to be adopted p u rsu an t to 
this act. To our know ledge all of the fish h a tcheries  th a t  use fresh w ater are e ith er 
owned by the s ta te  or operated  as nonprofit corporations, and  it really  doesn't m ake 
much sense for one s ta te  agency to pay an o th er for w ater. M ost large hydroelectric 
projects would also be exem pt and any th a t pay (p riv a te  or federal projects) would 
only pay, possibly $.25 per acre foot a year, for the w a te r  they  use not the w ater 
stored in th e ir reservo ir.

O n e  notion, that has been suggested, is that industries that discharge water that is 

cleaner then w h a t  they took should receive a credit against the annual fee. W h y  not? 

This certainly provides a n  economic incentive to clean u p  their discharge without 

m o r e  costly regulation.

.Mi im portan t concern is th e  question  of env ironm en ta l protection. Do we have 
sufficient law s an d  regu lations to ensure the p ro tection  of our fish, wildlife and  
recreational uses of w ater?  As m ost A laskans know, o u r S ta te  C onstitu tion  is unique 
in th a t it has a section on n a tu ra l resource m an ag em en t an d  requ ires  th a t fish and  
wildlife be protected. In addition  to the protection o u tlin ed  in  our constitu tion we 
have a num ber of s ta tu te s  which we have review ed. I t  is o u r conclusion th a t  A laska 
has three basic law s th a t  ensu re  environm ental pro tection . The S ta te  W ater Use Act 
requires th a t  any  sign ifican t appropriation  of w a te r be in  the  public in terest. This 
requires consideration  of e ig h t d ifferent c rite ria  inc lud ing  fish  and  wildlife, recreation, 
and  w ater quality . In  addition , recen t am endm ents to  th e  W ater Use Act, know n as 
the in stream  flow section, ensu res th a t  if  any  person , inc lud ing  the  D epartm en t of 
F ish and Gam e, believes a  w ater appropria tion  m ay  h a rm  environm ental concerns, 
they can req u est a n  in s tre a m  reservation  to p ro tect those  uses. Finally , Title 16, one 
of the basic p e rm ittin g  law s in the D epartm en t of F ish  an d  G am e, ensures th a t  any  
activity w ith in  a s tre a m  or lake th a t would im p act fish  and  wildlife m ust be 
perm itted  by F ish  an d  G am e.

In addition to these  law s, the Division of W ater has m ade it clear to any who have 
requested app lications for w ater, especially w ith  th e  in te n tio n  of large scale export, 
th a t we cannot p e rm it an  appropria tion  of w a te r th a t  we believe harm ful to the  
environm ent.

It is im portan t to u n d e rs ta n d  the  scale w ith in  w hich w a te r exports are being 
considered. As I po in ted  o u t earlier, A laska has, according  to the  U.S. Geological 
Survey, over 40% of our n a tio n ’s fresh  w ater resources. A laska discharges abou t 1 
billion acre-feet or 326 trillion  gallons of w ater p e r y ea r in to  the ocean. Rem em ber 
one acre foot of w a te r equals 325.851 gallons. In those a rea s  of export in te re s t th e  
annual p recip ita tion  is betw een 150 to 400 and  m ore inches a year. In fact the  
precipitation is so high and  the  topography of m uch of S o u th eas te rn  so dram atic , th a t  
it is often said th a t  th e  ra in  h its the m ountains and  falls in to  the ocean.



So m uch for general discussion, let’s look a t a specific ap p lica tio n  for export. S un  
Belt W ater, Inc. of C alifornia has applied for w a te r  from  the S ne ttesh am  
Hydroelectric F acility  located ju s t south of Ju n eau . T his p ro ject draw s w ater from 
Long Lake and C ra te r  Lake and uses an  average of over 350,000 acre feet (115 billion 
gallons) per year. Long Lake alone has a  d rainage a re a  of over 32.5 square m iles 
from w hich it collects w ater. The annual p recip ita tion  in  th ese  d ra in ag es  range from  
190 to 260 inches a year. We have 34 years of flow records on th is  lake system . The 
proposed w ater w ith d raw al point for Sun B elt is th e  ta ilra c e  of the  dam  which is 
located a t tide w ater. T here is a sm all fish h a tch ery  th e re  w hich is operated  by th e  
D epartm ent of F ish  and  G am e and already  has a  w a te r  p e rm it th a t  would not be 
im pacted by the S u n  B elt application.

How m uch w ater can  be responsibly "taken" from th is  d ischarge  poin t for export? 
Sun B elt has req u ested  150.000 acre-feet per year. O ver a  dozen s ta te  and  federal 
agencies have begun  an  in tense  review of th is  ap p lica tio n  an d  will provide th e ir  
com m ents and  concerns to us. I should point out th a t  S u n  B elt is requ ired  to ob tain  
a num ber of o th e r s ta te  and  federal perm its for th is  v e n tu re  before any  w ate r is 
taken. I should also  po in t ou t th a t if the w ater fee leg is la tio n  is no t passed  and  the 
perm its are  issued , the  people of A laska will no t receive an y  com pensation.

We have dozens of s ites  s im ilar to Long Lake in  so u th e a s te rn  A laska. The D ivision 
of W ater has begun  its  own in te rn a l study  of p o ten tia l sources so th a t  the  S ta te  has  
a b e tte r u n d e rs ta n d in g  of th e  scope and  po ten tia l for th is  new  in d u stry . In  o rder to 
provide even g re a te r  p ro tection  of the S ta te ’s in te re s t th e  S ta te  m ay  decide to reserve 
th rough  legislation  or i ts e lf  apply for w ate r r ig h ts  to h igh  q u a lity  sources of w ater. 
This would be done th ro u g h  th e  norm al w ate r ap p ro p ria tio n  an d  ad jud ication  process 
as prescribed by law . The S ta te  could th en  offer th e  specific am oun ts  of w ate r i t  
wishes to export on a con trac tua l ra th e r  then  a p e rm it b asis . In  th is  way th e  S ta te  
of A laska, not an  ou tside  in te re s t, could b e tte r  control th e  w a te r  by determ in ing  if  th e  
contract should be ex tended  a t  the end of each con trac t. F or foreign exports th is  
approach m ay be very  ap p rop ria te  and necessary. T h is  is w hy  we have included the  
notion of the s ta te  selling  w ate r in the legislation. I t  is im p o rta n t to note th a t  any  
person, not ju s t  re s id e n ts  of A laska, anv  person, foreign or dom estic, m ay apply  for 
an  appropria tion  of A laskan  w ater. Once a  certificate  is issu ed  th e  holder of th a t  
"usufructuary" r ig h t can use it forever, provided the  use rem a in s  th e  sam e and  i t  is 
not abandoned.

Remember, the q u estio n  is not if  the S ta te  will a p p ro p ria te  la rg e  q u an titie s  of w ater, 
it is and  will con tinue  to do so consistent w ith  law. T he q u estio n  is can the  people 
of A laska recover reaso n ab le  com pensation for the  exp lo ita tion  of th is  resource? We 
believe we have c rafted  a  legally defensible approach  th a t  allow s th e  S ta te  to do ju s t  
th a t w ithout cau sin g  eccnomic harm  to A laskan  in d u s tr ie s  w hile providing a new 
revenue s tream  th a t  can support o ther w ater based  public policy objectives.
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W A T E R  F E E S

The following table is a suggestion  of how such fees could be assessed  to large users 
of w ater.

(Hypothetical Fee Schedule)

Quantity W ater Stays Within W ater Transferred Out
Acre Feet Per Year a Hvdrologic Sub-unit of a Hvdrologic Sub-unit

Low Ranee High Ranee Low Range High Ranee

+50 - 25,000 $0.25 $1.00 $5.00 $10.00

25.000 - 50.000 $0.25 $1.00 $10.00 $25.00

50,000 - 100.000 $0.25 $1.00 $20.00 $50.00

100,000 - 200,000 $0.25 $1.00 $30.00 $75.00

200,000 - 500,000 $0.25 $1.00 $50.00 $100.00

500,000 - 1,000,000 $0.25 $1.00 $75.00 $200.00

1,000,000 - 2,000,000 $0.25 $1.00 $100.00 $400.00

A Hvdrologic U nit or S u b -u n it - As established  by the U.S. Geological Survey on 
c u rre n t Hvdrologic U n it M aps of the  S ta te  of A laska

No one party  or group of re la te d  p a rtie s  m ay cum ulatively control a n  appropriation  
of w a te r in  excess of the  am o u n ts  lis ted  in the table w ithou t being  assessed  a w ater 
fee rep resen ta tive  of th e ir  to ta l cum ulative appropriation level.

It is th e  in ten tion  of the D ivision of W ater to develop a w a te r fee schedule through 
a public scoping process, d ra f t regu la tions, and public hearings.

D R A F T

(This m ate r ia l  p r e p a r e d  by th e  Division of Water. S ta te  of Alaska)



W A L T E R  J .  H I C K E L

S t a t u  o f  A l a s k a
O F F I C E  O F  T H E  G O V E R N O R  

J  I J N  15 A  II

F e b r u a r y  19, 1992

T h e  Honorable Richard I. Eliason 
President of the Senate 
Alaska State Legislature 
State Capitol 
Juneau, A K  99801-1182

D e a r  Senator Eliason:

U n d e r  the authority of art. Ill, sec. 18, of the Alaska Constitution, I a m  
transmitting a bill to specifically authorize the Commissioner of the D epart m e n t  of 

Natural Resources to establish water use fees or provide for the sale of water 

resources.

T h e  bill is designed to provide for the recovery of the market value of water 
resources co n v e y e d  b y  the state, particularly u n d e r  circumstances involving the 

c o n v e y a n c e  of rights to consumptive uses of large quantities of water.

Regulations developed with public involvement will spell out the details of w h o  will 
b e  c h arged for water, but w e  estimate that only those w h o  use 50 or m o r e  acre 
feet per year (approximately 45,000 gallons a day) will be affected. State 

agencies, nonprofit groups, s u c h  as hatcheries, single family domestic users, 
a n d  other water users to b e  identified during the legislation a n d  regulation 
writing process would not b e  subject to the fee.

Water revenues can be u s e d  to support a wide variety of water-related programs, 
including safe drinking water, water quality a n d  water flow measurements.

T h e  waters of the State of Alaska are a n  important a n d  extremely valuable natural 
resource. T h e  state has a n  important interest in recovering, for the benefit of 
the people of Alaska, the real value of the state’s water a n d  the real costs of 
m a n a g i n g  a n d  conserving water resources. I urge y o u r  early a n d  favorable 

consideration of this bill.

Walter J.#Hckel 
G o v e r n o r
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Oporatlona

1 0 0  P e r s o n a l  —  
S e r v i c e s

2 0 0  T r a v e l  —

3 0 0  C o n t r a c t u a l

4 0 0  S u p p l i e s  —  

5 0 0  E q u i p m e n t  —

A d d i t i o n a l  I n f o r m a t i o n  
W a t e r  U s e  F e e s  a n d  S a l e  o f  W a t e r  B i l l

O n e  H y d r o l o g i s t  II, R a n g e  16, S o u t h e a s t  (pft)
O n e  N R M  I, R a n g e  18, S o u t h e a s t  (pft)
O n e  N R T  II, R a n g e  12, S o u t h c e n t r a l  (temp. —  u p d a t e  o f  
w a t e r  r e c o r d s  d u r i n g  1  y e a r  p e r i o d )

F o r  f i e l d  w o r k  t h r o u g h o u t  S o u t h e a s t  o n  s t r e a m s  a n d  
o t h e r  w a t e r  b o d i e s ;  t o  r e g i o n a l  o f f i c e s  t o  u p d a t e  w a t e r  
f i l e s

A i r c r a f t  a n d  b o a t  c h a r t e r s ,  o f f i c e  s p a c e  r e n t  f o r  t w o  
n e w  e m p l o y e e s ,  n e w s p a p e r  a d v e r t i s i n g ,  w a t e r  m a r k e t i n g  
s e r v i c e s  a n d  a n a l y s e s ,  e t c .

M i s c .  o f f i c e  s u p p l i e s ,  s m a l l  p r o f e s s i o n a l  t o o l s ,  s u r v e y  
s u p p l i e s  f o r  f i e l d  w o r k

C o m p u t e r  t e r m i n a l s  f o r  t w o  p o s i t i o n s  t o  s u p p o r t  d a t a  
c o l l e c t i o n  a n d  s t o r a g e ;  p r o f e s s i o n a l  h y d r o - s u r v e y  
e q u i p m e n t

R e q u e s t e d  f u n d s  w o u l d  b e  u s e d  t o  p r o c e s s  a n d  a d m i n i s t e r  l a r g e  s c a l e  w a t e r  
a p p r o p r i a t i o n s ,  a s s e s s  a n d  c o l l e c t  w a t e r  u s e r  f e e s ,  a n d  m a r k e t  w a t e r  a n d  
i c e  r e s o u r c e s .

R e v e n u e s :

1. W a t e r  U s e  F e e s : O n c e  w a t e r  u s e r  r e c o r d s  a r e  u p d a t e d ,  w a t e r  f e e s
f r o m  e x i s t i n g  a p p r o p r i a t i o n s  c a n  b e  c o l l e c t e d .  N e w  a p p l i c a t i o n s  f o r
3 5 0 , 0 0 0  a c r e  f e e t  o f  w a t e r  h a v e  b e e n  r e c e i v e d ,  a n d  w e  e x p e c t  
a p p l i c a t i o n s  f o r  a n  a d d i t i o n a l  5 0 0 , 0 0 0  a c r e  f e e t  b y  t h e  e n d  o f  F Y  93 
(fo r  w a t e r  e x p o r t  t o  C a l i f o r n i a ) .

2. W a t e r  S a l e s : T h e  s a l e  o f  w a t e r  f o r  e x p o r t  c o u l d  g e n e r a t e
s i g n i f i c a n t  n e w  r e v e n u e s  f o r  t h e  S t a t e  o f  A l a s k a .  D e l i v e r y  a n d
i n f r a s t r u c t u r e  c o s t s  a r e  y e t  t o  b e  d e t e r m i n e d ,  b u t  p r i c e s  p a i d  f o r
w a t e r  i n  C a l i f o r n i a  p r o v i d e  s o m e  i n d i c a t i o n  o f  t h e  p o t e n t i a l  s i z e  o f  
w a t e r  f e e s .  T h e  C a l i f o r n i a  w a t e r  b a n k  i s  b u y i n g  w a t e r  r i g h t s  f r o m  
a g r i c u l t u r a l  s o u r c e s  a t  $ 1 2 5  p e r  a c r e  f o o t .  T h e  c o s t  o f  l o c a l  w a t e r  
d e l i v e r e d  t o  c o a s t a l  c o m m u n i t i e s  o f  C a l i f o r n i a  i s  a b o u t  $ 5 0 0  p e r  
a c r e  f o o t ,  a n d  t h e  p r i c e  o f  r e c l a i m e d  w a t e r  i s  a o o u t  $ 1 4 0 0  p e r  a c r e
f o o t .  C u r r e n t  e s t i m a t e s  f o r  d e s a l i n a t e d  w a t e r  a r e  $ 1 8 0 0  t o  $ 2 0 0 0
p e r  a c r e  f o o t .  S a n t a  B a r b a r a  h a s  a u t h o r i z e d  p a y i n g  u p  t o  $ 1 9 6 0  p e r  
a c r e  f o r  d e s a l i n a t e d  w a t e r  d e l i v e r e d  t o  t h a t  c o u n t y .  T h e  i n i t i a l  
t a r g e t  v o l u m e  f o r  s a l e s  w o u l d  b e  1 - 2  m i l l i o n  a c r e  f e e t  p e r  y e a r .  
A l a s k a ' s  r i v e r s  d i s c h a r g e  b e t w e e n  8 0 0  m i l l i o n  a n d  1 b i l l i o n  a c r e  
f e e t  i n t o  t h e  o c e a n  e a c h  y e a r .

F u n d s  c o l l e c t e d  f r o m  w a t e r  f e e s  a n d  s a l e s  c o u l d  b e  u s e d  t o  o f f s e t  t h e  
c o s t  o f  w a t e r  m a n a g e m e n t  p r o g r a m s ,  i n c r e a s e  t h e  n e t w o r k  o f  s t r e a m  g a g e s ,  
a u g m e n t  t h e  S T O R E T  w a t e r  d a t a  b a s e ,  a n d  f u n d  v i l l a g e  s a f e  w a t e r  p r o j e c t s .



Equipment

R eque s t Fo r 
New  P o s it io n

AGENCY Natural Resources
BRIJ Water Management

COMPONENT Water Management
Page3 o l S  
Revised Data:

No. of Positions

1

Range/Step Barg. Unit

GGU

Location

AWA
Election District

Position Title Hydrologist li

Time Status 
PFT

Staff Months

12

FUNDING SOURCE FOR TOTAL COST

Justification
This position will inventory water resources in 
Southeast Alaska and collect data on waterbodies, 
especially those that have been selected, or are 
highly likely to be selected, for large scale water 
appropriations and withdrawals.

Bother

Other
Total Cost 112.1

Other

Amount

Benefits
Premium Pay

Travel
Contractual
Commodities

Federal Receipts
G.F. Match
General Fund
l-A Receipts
CIP Receipts

TYPE OF EXPENDITURE

Total Personal Services

FNPW01



Position Title
Natural Resources Manager 1

No. of Positions
1

Range/Step
18A

Barg. Unit
GGU J

Time Status Staff Months Location Election District
PFT 12 AWA 4

TYPE OF EXPENDIT JRE Amount Justification
Salary 42.6
Benefits 16.1 The adjudication of water rights facility.
Premium Pay 0.0 Large scale water extraction in Southeast Alaska
Other 0.0 for intake and out of state use and the [

Total Personal Services s 58.7 administration of water management (user) fee
Travel 2.5 program for the Southeast region. This includes
Contractual 9.25 coordination of the project permitting process
Commodities 1.5 through the Alaska Coastal Management Program,
Equipment 10.0 and specific permitting requirement under AS 46.15
Other and other State and federal permits.

Total Cost 81.95
FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002
G.F. Match 1003
General Fund 1004 • 81.95
l-A Receipts 1007
CIP Receipts 1061
Other

AGENCY Natural Resources |F Y  93 |
R eques t Fo r BRU Water Management Page Vo1 5

* New  P o s it io n COMPONENT Water Management !Revised Date:
ii~NPW02



Position Title
Natural Resources Tech. II

No. of Positions
1

Range/Step
12A

Barg. Unit
GGU

Time Status Staff Months Location Election District
Temp FT 12 EBA 99 (Statewide)
TYPE OF EXPENDIT JRE Amount Justification
Salary 28.3
Benefits 12.3 This position will be a one (1) year temporary
Premium Pay 0.0 assigned the task of updating up to 10,000 water
Other 0.0 right files on the DNR, Land Administration

Tote! Personal Services r 40.6 System (LAS) computer system. The updated
Travel 3.0 information will be needed in order to
Contractual 9.25 implement the water management user fee program
Commodities 1.5 through the State's Revenue and Billing System
Equipment 0.0 within the Division of Management.
Other

Total Cost 54.35
FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002
G:F. Match 1003
General Fund 1004 54.35
l-A Receipts 1007
CIP Receipts 1061
Other

AGENCY Natural Resources | f Y 93 ji
R e que s t F o r BRU Water Management IPage J  of S
N ew  P o s it io n COMPONENT Water Management Revised Date: !

FNPW03



FISCAL NOTE

Revision Date: ____________

STATE OF ALASKA
1992 LEGISLATIVE SESSION

t Version: 6 S  V _______

(S) Publish Date: £  - / ? -  * 7 ^

Title: WatQT V?S,. peei.

Sponsor: Governor bv Rules Committee

Requestor: G ove rn o r H ic k e l____________

Department Affected: 

BRU: Habitat______

Fish and Game

Component: Habitat

COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

8j _ £ .

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0

OTHER
FUND SOURCE:

0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: No impact on current year.

ANALYSIS: (Attach a separate page if necessary.)

Assuming there is no cost to the state for hatcheries and instream flow reservations 
there will be no fiscal impact.

Prepared By: Frank Rue. Director/^^ToX —  . Phone: 465-4105

Division: Division of Habitatr-^ [j  Date: / 2/13/92______________

Approved by Commissioner: ^ ___________

Agency: Department of Fish and Game______ ,__________  Datfr 7  -

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, 0H8/DBR, Gov. Legis. OSC., & Ispacted Agency(ies). 

Rev 10/7/91 Page 1 of _1_





S  T  A T E  O F  A L A S K A
O F F I C E  O F  T H E  G O V E R N O R  

J  U N I J A U

F e b r u a r y  21, 1992

T h e  Honorable Lloyd Jones 
Alaska State Senator 
Capitol, -Room 30 
Juneau, A K  99^01-1182

D e a r S e f i t n o i ^ o n e s :

U n d e r  the authority of art. Ill, sec. 18, of the Alaska Constitution, I a m  

transmitting a bill relating to subsistence.

A m o n g  the fifty states, only Alaska has a significant portion of its population 

wh o ,  in large part, live off the land. Subsistence is unique a n d  special to 
Alaska. B e c a u s e  of the importance of subsistence to Alaska, both the United 
States Co n g r e s s  a n d  past Alaska legislatures, have passed laws giving a 
preference to subsistence over other consumptive uses of the sa m e  resources.

Despite the general agreement that subsistence should h a v e  a preference, there 
has b e e n  m o n u m e n t a l  disagreement on h o w  that preference should be 
implemented. For too m a n y  years, Alaskans on different sides of the subsistence 
issue ha v e  talked about each other, but never to each other. T h e  effect of 
conflicting court opinions, federal Alaska National Interest L a n d s  Conservation 
Act mandates, a n d  legislative gridlock have pro d u c e d  a crisis in the m a n a g e m e n t  
of o u r  fish a n d  game. W e  h a v e  a current situation w h e r e  e v eryone loses.

For the past year, a n  outstanding g r o u p  of citizens has b e e n  meeting steadily to 
try to resolve this problem. T h e r e  are nine m e m b e r s  of the G o v e r n o r’s 
Subsistence Advisory Council a n d  all of Alaska owes a debt to them. T h e  

m e m b e r s  are:

T h e  Honorable Jay S. H a m m o n d ,  Port Alsworth
Mr. Dick Bishop, Fairbanks
Mr. J o h n  James Burn s ,  Fairbanks
Mr. Mitch Demientieff, N e n a n a

Mr. Eric Forrer, J u neau
Mr. M a t t h e w  Iya, N o m e
Mr. B y r o n  Mallott, J u n e a u
Mr. T h e o  Matthews, Kenai
Mr. G e n e  Peltola, Bethel

T h e s e  nine m e m b e r s  represent all sides of the subsistence issue. While s o m e  
m e m b e r s  w e r e  nominated b y  specific groups, I asked each m e m b e r  to participate 

as a n  individual.
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T h e  g r o u p  had a goal that is simple to define, but ve r y  difficult to achieve: it w a s  
to find the best possible subsistence solution for Alaska. M a n y  observers thought 
that was a n  impossible dream, that the m e m b e r s  could n e v e r  agree. T h e r e  w e r e  
times during meetings, w h e n  that appeared to be true, but the council m e m b e r s  did 
not give up. T o d a y  I a m  introducing subsistence legislation that the council 

drafted. E v e r y  part of this legislation is the result of consensus a m o n g  the 
members.

T h e  legislation is not wh a t  a n y  one m e m b e r ,  a n y  one group, nor I, b y  myself, would 

have drafted. It is legislation that protects the resource, the interests of e v e r y  
group, a n d  can pass. In designing this statute, great emphasis has b e e n  placed on 

h o w  it will actually work. Extensive time has be e n  spent with the Alaska 
Departments of Fish a n d  G a m e  ( A D F & G )  a n d  Law.

T h e  legislation is designed for species protection, to function with a m i n i m u m  of 
disruption for users, for ease of administration b y  the B o a r d  of Fisheries a n d  the 
Board of G a m e ,  for m a n a g e m e n t  b y  the A D F & G ,  enforceability b y  the D e p a r t m e n t  of 
Public Safety, a n d  defensibility in court. T h e  legislation will r e duce the consta'tt 
barrage of subsistence court cases b y  m a k i n g  the state's actions m o r e  defensible, 
but, m u c h  more importantly, b y  laying out clear guidelines for the boards a n d  
reducing the problems which caused people to sue.

A  packet of material describing a n d  explaining tne bill will b e  provided to the Senate 

Secretary a n d  Chief Clerk.

I realize the legislature has a constitutional responsibility to consider and, if 
necessary, a m e n d  bills to m a k e  t h e m  the best possible legislation. Neither I nor 
the council m a k e  a n y  claim that this legislation is perfect, but e v e r y  w o r d  in it has 
been the subject of hours or days of debate. T h e  two things I a s k  of the legislature, 

are to maintain the goal of the advisory council b y  passing the best possible piece 
of subsistence legislation, a n d  to act swiftly to solve the subsistence crisis a n d  help 

heal Alaska.
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M March 23, 1992

SUBJECT: Constitutional issues raised by the Governor’s Subsistence Bill. 
(SB 443)

TO: Senator Lloyd Jones, Chair 
Senate Resources Committee

FROM: George Utermohl 
Legislative Counsel

You have asked whether SB 443, the Governor’s subsistence bill, is consistent with 
the Alaska Constitution?

SHORT ANSWER

One, SB 443 provides for the establishment of dozens of subsistence use areas. The 
mandatory minimum eligibility standards for subsistence hunting and fishing proposed 
by SB 443 establish each subsistence use area as a separate use area and limit 
admission to the user group for that area to only those persons who have an 
extensive history of use in the area. The mandatory minimum eligibility standards 
pose a significant infringement on the open access values of the Alaska Constitution. 
There is a substantial risk that the mandatory minimum eligibility standards are 
unconstitutional.

Two, under SB 443, a person’s place of residence in the state determines the degree 
of the burden that the person must overcome to establish eligibility to participate in 
subsistence activities. Because these varying burdens relate to eligibility for entry into 
fish and game user groups, they may inhibit equal and open access to fish and game 
resources and, thus, are at least constitutionally suspect under the open access 
provisions of the Alaska Constitution.

Three, numerous provisions of SB 443 establish fixed standards or criteria to 
determine whether a person is eligible to engage in subsistence hunting and fishing 
or establish the conditions under which the person may apply for subsistence 
privileges or may engage in subsistence hunting and fishing. Each of these provisions 
is potentially subject to challenge on equal protection grounds by a person who is



adversely affected by that standard or criteria. The legislature can enhance the ability 
of the state to defend SB 443 against such challenges by developing a record of 
careful consideration of each element of the bill to demonstrate that the element was 
adopted for specific reasons and not arbitrarily, and by paying particular attention to 
the goal that the legislature is seeking to achieve in each element of the bill and to 
the means that it chooses to achieve the goal.

Four, the title of SB 443 fails to fully express the contents of the bill and should be 
amended accordingly.

DISCUSSION

Thir memorandum addresses the constitutional issues raised by SB 443.-^ SB 443 
relates to the subsistence use and allocation of fish and game resources. The bill 
establishes an intricate system for controlling entry into subsistence user groups and 
distributing the activities of those user groups throughout the state. The bill provides 
that persons with a history of dependence on and use of fish and game resources will 
be able to continue their subsistence activities while leaving an opportunity for new 
persons to qualify for subsistence activities. Minimizing the administrative burden on 
the individual subsistence user and the Department of Fish and Game is also an 
important element of the bill.

The bill provides for subsistence use of fish and game resources under the 
legislature’s authority to provide for the utilization, development, and conservation 
of natural resources.^ Subsistence is not a constitutionally mandated or protected 
use of fish and game resources. As a statutorily created use of fish and game 
resources, any system for management of subsistence use and allocation of fish and 
game for subsistence use must be consistent with he Alaska Constitution. Of 
particular relevance to the subsistence use of fish anti game are the "open access" 
provisions of the Alaska Constitution: common use suction^, no exclusive right of

Senator Lloyd Jones
March 23, 1992
Page 2

U  This memorandum docs not address issues of statutory construction or legislative 
draftsmanship that do not implicate the Alaska Constitution. Those issues can be addressed later, if 
you wish.

Article VIII, sec. 2:

General Authority. The legislature shall provide for the utilization, development, and conservation 
of all natural resources belonging to the State, including land and waters, for the maximum benefit 
of its people.

- 1 Article VIII, sec. 3:

Common Use. Wherever occurring in their natural state, fish, wildlife, and waters arc reserved to the 
people for common use.
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Senator Lloyd Jones 
March 23, 1992 
Page 3

fishery clause^, and uniform application section^. Although the ramifications of 
these provisions are varied, they share at least one meaning: exclusive or special 
privileges to take fish and game are prohibited. The no exclusive right of fishery 
clause states this explicitly with regard to fisheries. The proceedings of the Alaska 
Constitutional Convention show that this same meaning was intended with respect to 
fish and game under the common use section and the uniform application section. 
McDowell v. State. 785 P.2d 1 (Alaska 1989).

The bill avoids creating an obviously closed class of subsistence users like the rural 
resident preference that the Alaska Supreme Court struck down in McDowell. 
Instead, the bill establishes a system in which any person, ostensibly, may engage in 
subsistence use of fish and game provided that the person satisfies the prescribed 
eligibility criteria.

ELIGIBILITY CRITERIA FOR SUBSISTENCE

SB 443 proposes seven fundamental considerations for determining who is eligible to 
engage in subsistence hunting and fishing. SB 443, Sec. 2, Sec. 16.05.268(i); page 7, 
line 3 - page 8, line 1. The Board of Fisheries and the Board of Game are to jointly 
establish the actual criteria and a concomitant point system for determining eligibility 
based on the fundamental considerations. Though the boards jointly develop the 
actual eligibility criteria, four of the fundamental considerations in SB 443 aic in fact 
specific mandatory minimum standards that a person must satisfy in order to qualify 
for subsistence hunting and fishing:

(1) the quantity of fish and game consumed by the person in 
the preceding 12 months, with a mandatory minimum of 125 pounds 
consumed in that period;

(2) the number of species and groups of species of fish and 
game from the subsistence [use] area consumed by the person in the 
preceding 12 months, with a mandatory minimum number of species, 
or groups of species, as determined jointly by the boards by regulation; 
the mandatory minimum number, and any grouping of species, may

-J Article VIII, see. 15, in relevant part:

No Exclusive Right of Fishery. No exclusive right or special privilege of fishery shau he created or 
authorized in the natural waters of the State.

% Article VIII, sec. 17:

Uniform Application. Laws and regulations governing the use or disposal of natural resources shall 
apply equally to all persons similarly situated with reference to the subject matter and purpose to be 
served by the law or regulation.



vary by geographical region of the state, based on the diversity of 
species in a region;

(3) the number of days in the preceding 12 months that the 
person engaged in the taking of fish or game in the subsistence use 
area, or the processing of that fish or game, with a mandatory 
minimum of 30 days in that period;

(4) the number of months in the preceding 12 months in which 
the person engaged in the taking of fish or game in the subsistence use 
area, with a mandatory minimum of four months in that period;

SB 443, Sec. 2, Sec. 16.05.268(i)(l) - (4); page 7, lines 12 - 24.

Notably three of the four mandatory standards (Sec. 16.05.268(i)(2) - (4)) set specific 
minimum requirements on the number of species of fish and game consumed and the 
number of days and months engaged in hunting and fishing activities (at least a total 
of 30 days during any four months) and requires that each of the three standards be 
satisfied in a single subsistence use area during the preceding 12 m onths.^ Once 
an applicant for subsistence privileges satisfies these mandatory minimum standards 
in a subsistence use area and the other criteria adopted by the boards, the applicant 
is then eligible to participate in subsistence hunting and fishing in that subsistence use 
area. If an applicant wants to engage in subsistence hunting and fishing in an 
additional subsistence use area or to move subsistence activities to a new subsistence 
use area, the applicant must then satisfy the three mandatory standards in the new 
area as well as the other criteria established by the boards. The applicant can satisfy 
the three mandatory standards in the new subsistence use area by engaging in sport 
or personal use fishing or sport hunting in the area, taking the prescribed num ber of 
species in the area, spending the required amount of time fishing and hunting in the 
area or processing fish and game taken in the area.

By combining standards for eligibility to engage in subsistence hunting and fishing 
with a requirement that the standards be satisfied in the subsistence use area in which 
the applicant wishes to use for subsistence hunting and fishing, the three mandatory 
standards establish each subsistence use area as a separate subsistence hunting and 
fishing area open only to certain persons and closed to all others. In fact the 
standards establish separate user groups for each subsistence use area and then limits 
admission to the user group to those persons who have a history of recent and

Senator Lloyd Jones
March 23, 1992
Fage 4

&  A subsistence use area is the subunit of a game management unit together with the 
contiguous game management subunits, unless a board describes a different subsistence use area for 
a particular fish stock or game population. SB 443, Sec. 2, Sec 16.05.268(d) and (e). There arc 
currently 69 game management subunits in the state and thus a possible 69 different subsistence use 
areas. The actual number of subsistence use areas will probably be less because certain areas (urban 
areas) arc closed to subsistence use of fish and game and subsistence use areas may not be established 
for those areas. Sec, SB 443, Sec. 2, Sec. 16.05.268(a).
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extensive use in the area. An otherwise qualified subsistence user does not have the 
freedom to choose which subsistence use area the person will hunt or fish in. The 
person is confined to that subsistence use area in which he has established the 
requisite history of use.^ All other persons are barred from using the area for 
subsistence hunting and fishing. Each subsistence use area becomes an exclusive use 
area open to use by only a few eligible persons and as such confers a "special 
privilege" to use the fish and game in the area on those persons.

A system for determining eligibility for engaging in subsistence hunting and fishing 
which opens participation for some and closes participation for others "will necessarily 
create tension with article VIII." McDowell. 785 P.2d at 9. Limits on admission to 
user groups are subject to scrutiny under the article VIII equal access provisions 
(State v. Ostroskv, 667 P.2d 1184, 1189 (Alaska 1983); Owsichek v. State. 763 P.2d 
488, 492 (Alaska 1988)), because the provisions of article VIII were intended to 
guarantee the broadest possible access to and use of fish and game (Owsichek. 763 
P.2d at 492 - 93) and to prohibit exclusive or special privileges to take fish and game 
(McDowell, 785 P.2d at 6). "The history of the common use clauses, . . . ,  reveals 
anti-monopoly intent to prevent ‘exclusive grants’ and ‘special privilege[s],’ wholly 
apart from the limits imposed by other constitutional provisions." Owsichek, 763 P.2d 
at 496.

In Owsichek, the Alaska Supreme Court struck down exclusive guide areas and joint 
use areas, because these areas were grants of monopolies or special privileges based 
on a guides previous use, occupancy, and investment in the area. "To grant such a 
special privilege based on seniority runs counter to the notion of ‘common use’." 
Owsichek. 763 P.2d at 49*. In McDowell, the Alaska Supreme Court struck down 
the rural residency requirement for subsistence because it amounted to an exclusive 
or special privilege prohibited by the open access provisions of the Alaska 
Constitution. McDowell, 785 P.2u at 9. In lieu of the rural residency requirement 
for determining eligibility for subsistence use of fish and game, SB 443 uses the three 
mandatory minimum requirements to require recent and extensive use in the 
subsistence use area as a precondition for eligibility. Just as the rural residency 
requirement precluded nonrural residents from engaging in subsistence activities, the
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y  For example, a subsistence user in Kotzebue who moves to Tok must continue to return to 
Kotzebue to engage in subsistence hunting and fishing, until the user establishes the prerequisite 
history of use in the Tok area. (This assumes that the slate does not deny the person’s right to 
continue to engage in subsistence hunting and fishing in the Kotzebue area, because travelling from 
Tok to Kotzebue no longer satisfies the economical and efficient requirement for subsistence 
activities.)

For example, if a tier I subsistence user is dosed out of lus/hcr area because of a resource 
shortage that user may not move his/her subsistence activities to another subsistence use area, even 
though the person has a continuing need to engage in subsistence hunting and fishing.



recent and substantial use requirement of SB 443 precludes all other persons who are 
similarly situated but who do not have a recent and substantial history of use in the 
area from engaging in subsistence hunting and fishing in the subsistence use area. 
The fact that any nonrural resident could move to a rural area and thus qualify for 
subsistence was ineffective in saving the former rural residency requirement from 
invalidity. McDowell, 785 P.2d at 7. Likewise the ability of an otherwise qualified 
person to establish a recent and substantial history of use, of a new or an additional 
subsistence use area does not prevent the requirement for such a history of use as 
a condition precedent to use of the new a’ ea, from being an excessive infringement 
on open access provisions of the Alaska Constitution.

Review of the three mandatory standards according to equal protection analysis 
under the uniform application section requires the following procedure. First, the 
three mandatory standards must have a legitimate purpose. The purposes of SB 443 
that seem relevant to the mandatoiy standards are protection of healthy fish stocks 
and game populations and allowing participation in the subsistence taking of fish and 
game by those who actually and substantially depend on subsistence use of fish and 
game. SB 443, Section 1(b). These purposes are legitimate purposes. Owsichek. 763 
P.2d at 496 - 97; McDowell. 785 P.2d at 13 (concurring opinion). Second, the 
importance of the individual interest involved must be determined. The individual 
interest in equal access to fish and game is a highly important interest running to 
each person within the state. McDowell. 785 P.2d at 10; Owsichek. 763 P.2d at 492 
n. 10. Third, the importance of the state’s purpose must be balanced against the 
individual interest involved. McDowell. 785 P.2d at 10. The state’s purpose must be 
at least important to overcome the highly important individual interest at stake. 
Fourth, the means to further the important state purpose must be carefully drawn 
and designed for the "least possible infringement on article VIII’s open access values." 
McDowell. 785 P.2d at 10.

Assuming that the state’s purpose underlying the three mandatory standards is 
sufficiently important to countervail the highly important individual interest at stake, 
it would appear that the means chosen to achieve the state’s purpose is not the least 
possible infringement on open access to fish and game resources. The three 
mandatory standards allow otherwise qualified individuals to engage in subsistence 
hunting and fishing in only those subsistence use areas where the individual has a 
recent and extensive history of use. The remaining dozens of subsistence use areas 
are closed to this individual.^
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y  This result is intentional. The Section-By-Section Description of the Governor’s Subsistence 
Bill, dated February 21, 1992, stales at page 11:

The statute docs not provide for qualification on a statewide basis; hunting and fishing in one 
subsistence area will not qualify the user to subsistence hunt and fish in another area. While

(continued...)



In my opinion, there is a substantial and unnecessary risk that the three mandatory 
standards contained in SB 443 are an impermissible infringement on open access to 
fish and game resources and thus would violate the open access provisions of the 
Alaska Constitution.

It is the creation of dozens of separate, albeit slightly overlapping, subsistence use 
areas that are each subject to distinct area specific criteria for access that infringes 
upon the open access provisions of article VIII. Those persons who ultimately qualify 
for subsistence hunting and fishing privileges in a subsistence use area receive a 
"special privilege" that is denied to all other persons. Those persons who are not 
qualified for subsistence hunting and fishing in the area are denied access to the user 
group for that subsistence use area because they have not established the requisite 
history of use.

The utilization of past use or activities in an area, as criteria for granting or denying 
access to fish and game resources has been rejected by the Alaska courts in Owsichek 
(guide exclusive use and joint use areas) and in Bozanich v. Noerenberg, (Alaska 
Superior Court, First Judicial District, Juneau, Case No. 70-389, March 15,1971; state 
may not bar entry into a salmon net fishery by requiring prior experience in that 
fishery).

The primary shortcoming of the three mandatory standards is that they combine 
determinations on access to a user group with determinations on allocation of the fish 
and game resource. The Alaska Supreme Court is supportive of the state’s power 
to allocate fish and game resources under the sustained yield section of the Alaska 
Constitution^ (Gilbert v. State Department of Fish and Gam e. 803 P.2d 391 (Alaska 
1990); M eier v. State. Board of Fisheries. 739 P.2d 172 (Alaska 1987)), provided that 
the allocations are not arbitrary and unreasonable and are consistent with and 
reasonably necessary to the conservation and development of fish and game resources 
( Gilbert. 803 P.2d at 399; Kenai Peninsula Fisherman’s Cooperative Association. Inc. 
v. State. 628 P.2d 897, 903 (Alaska 1981)). However, the authority to make
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^(...continued)
it may be technically possible for a person to qualify in more than one subsistence use area 
under this subsection [SB 443, Sec. 2, Sec. 16.05.268(i)], it is generally contemplated that the 
vast majority of users will qualify for only one area.

- 1 Article VIII, see. 4:

Sustained Yield. Fish, forests, wildlife, grasslands, and all other rcplenishable resources belonging 
to the State shall be utilized, developed, and maintained on the sustained yield principle, subject to 
preferences among beneficial uses.
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allocation decisions does not imply a power to limit admission to a user group. State 
v. H ebert. 803 P.2d 863, 866; (Alaska 1990) McDowell. 785 P.2d at 7 - 8 ; ^

The two determinations could be separated by eliminating the requirement that the 
three mandatory standards be satisfied in a single subsistence use area. If the two 
determinations were separated a fundamental weakness of SB 443 would be avoided 
and SB 443 would better withstand challenges under article VIII of the Alaska 
Constitution. SB 443 can be amended to include criteria for determining where 
qualified subsistence users may engage in subsistence hunting and fishing or for 
establishing procedures for allocating fish and game resources among subsistence 
users. Prior use of a subsistence use area for the taking of fish and wildlife could be 
among the factors used to determine where a person may engage in subsistence 
fishing and hunting.

PROOF OF ELIGIBILITY

Though the criteria for establishing eligibility to engage in subsistence activities are 
relatively uniform, SB 443 provides that the proof necessary satisfy the crireria varies 
significantly depending on where a person lives.

A person who lives in a category 1 a r e a ^  is presumed to satisfy all eligibility 
criteria without having to establish more than the person’s place of residence. The 
person may engage in subsistence activities until it is proven by clear and convincing 
evidence that the person is not qualified to engage in subsistence. SB 443, Sec. 2, 
Sec. 16.05.268(h)(1); page 6, lines 17 - 22.

^  The requirement that a person must engage in subsistence activities in a specific subsistence 
use area is somewhat analogous to the supercxclusive fishing districts established by the Board of 
Fisheries for the Bering Sea herring sac roe fisheries. The board established two supercxclusive 
herring sac roe fishing districts. If a fisherman chose to fish in either of these fisheries, the fisherman 
could not fish in any other herring sac roe fishing districts. The Alaska Supreme Court upheld the 
use of the supercxclusive use fisheries for the purpose of allocating the harvest of herring between 
competing groups of commercial fisherman. Slate v. Hebert. 803 P.2d 863 (Alaska 1990). The court 
found that supercxclusive fishing districts were consistent with the Alaska Constitution because it did 
not limit admission to a user group, because the fisherman was free to choose which fishing district 
to fish in. Hebert. 803 P.2d at 866.

—  A category 1 area is an area where the human populatio of each community in the area is less 
than 2,500, is not part of an urban area, and where dependence upon subsistence is a principal 
characteristic of the economy, culture, and way of life of the area. SB 443, .Sec. 2, Sec. 16.05.268(f)(1); 
page 5, lines 9 -11 .



A person who resides in a category 2 a r e a ^  is presumed to satisfy all eligibility 
criteria and need only sign a document affirming that the person does indeed qualify. 
SB 443, Sec. 2, Sec. 16.05.268(h)(2); page 6, lines 23 - 29. The person may engage 
in subsistence activities until it is proven by a preponderance of the evidence that the 
person is not qualified to engage in subsistence.^/

A person who resides in a category 3 area-1-^ may engage in subsistence activities 
only after the person has convinced the commissioner of fish and game that the 
person satisfies the eligibility criteria adopted by the joint boards. SB 443, Sec. 2, 
Sec. 16.05.268(h)(3), page 6, line 30 through page 7, line 2.

Under SB 443, a person’s place o f  residence in the state determines the degree of the 
burden that the person must overcome to establish eligibility to participate in 
subsistence activities. Because these varying burdens relate to eligioility for entry into 
the class of subsistence users, they may inhibit equal and open access to subsistence 
resources and, thus, are at least constitutionally suspect under the open access 
provisions of the Alaska Constitution.

The rural preference of the former subsistence law was struck down in part because 
it was an "extremely crude" method to provide for the need to engage in subsistence 
activities. McDowell, 785 P.2d at 10. The classification scheme inherent in the 
category 1, 2, and 3 areas is subject to similar criticism. Residents in category 1 areas 
are presumed to qualify for subsistence activities regardless of their individual 
characteristics. Even those unqualified residents of a category 1 area who engage in 
subsistence are not penalized or sanctioned for their activities. An unqualified 
resident of a category 2 area is at least potentially subject to criminal prosecution for 
falsely alleging their qualifications. It is only the residents of a category 3 area that 
are evaluated on their individual qualifications. The category 1, 2, and 3 area 
concept is not the "classification scheme employing individual characteristics" which
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- 1 A category 2 area is an area that consists of a single community that has a human population 
of 2,500 to 6,999, is not part of an urban area, and where dependence upon subsistence is a principal 
characteristic of the economy, culture, and way of life of the community. SB 443, Sec. 2, Sec. 
16.05.268(f)(2); page 5, lines 12 - 15.

y j  if a is proven that the person is not qualified for subsistence and that the person was aware of 
the lack of qualifications, the person is potentially subject to criminal prosecution for unsworn 
falsification under AS 11.56.210.

^  A category 3 area is an area that is
(A) an urban area or a single community where the human population is 7,000 or 

greater; or
(B) an area or community where dependence upon subsistence is not a principal 

characteristic of the economy, culture, and way of life of the area or community. SB 443, Sec. 
2, Sec. 16.05.268(f)(3); page 5, lines 16 - 21.
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the McDowell court proposed as being "less invasive of Article VIII open access 
values." McDowell. 785 P.2d at 11. The category 1, 2, and 3 area concept classifies 
persons as a group based on where they live in the state.

The purpose for this burden on equal access to fish and game resources under article 
VIII must be, at the minimum, an important purpose. McDowell, 785 P.2d at 10.

According to the Section-By-Section Description of the Governor’s Subsistence 
Bili,-^ the primary purpose of the category 1, 2, and 3 areas is to simplify the task 
of determining who is eligible to engage in subsistence activities. This purpose 
amounts to promoting administrative convenience. Administrative convenience is 
generally accepted as legitimate purpose for legislation and regulations but is not 
necessarily an important purpose. See, Commercial Fisheries Entry Commission v. 
Apokedak, 606 P.2d 1255 (Alaska 1980); Deubelbeiss v. Commercial Fisheries Entry 
Commission, 689 P.2d 487, 489 (Alaska 1984). Administrative convenience may not 
be sufficient to justify the burdens imposed by the category 1, 2, and 3 area 
classification system.

Assuming that the court does find administrative convenience or some other purpose 
behind the category 1, 2, and 3 area classification system to be important, it is then 
necessary to establish that the classification system is "designed for the least possible 
infringement on article VIII’s open access values." McDowell 785 P.2d at 10. 
Though the classification system may better than the rural-urban distinction made by 
the former law, it is not the system based on individual characteristics that the Alaska 
Supreme Court was looking for. In light of the purpose of the uniform application 
clause "to exclude an especially privileged status for any person in the use of natural 
resources subject to disposition by the s ta te " ^  it is possible that the courts will 
require less disparity among residents of the state based on their place of residence 
than provided in SB 443.

A challenge to the category 1,2, and 3 areas classification system on equal protection 
grounds under the uniform application section may result in an adverse decision from 
the courts because the system places different burdens on residents of the state based 
on where they live and not on their individual qualifications to engage in subsistence 
hunting and fishing. A system that required all residents to establish their eligibility 
to engage in subsistence in the same manner or that gave all residents the benefit of 
the same presumptions would provide fewer grounds for judicial challenge and be less 
susceptible to unanticipated judicial constructions.

^  Page 10-11.

—'1 Owsichek. 763 P.2d at 498 n. 17; quoting 6 Proceedings of the Alaska Constitutional Convention, 
app. V, at 99 (Commentary); emphasis added by court.
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OTHER ISSUES

In addition to the specific issues discussed above, several provisions of SB 443 may 
generate challenges on equal protection grounds. Any provision of the bill that 
establishes a fixed standard or criteria to determine whether a person is eligible to 
engage in subsistence hunting and fishing or establishes the conditions under which 
the person may apply for subsistence privileges or may engage in subsistence hunting 
and fishing is potentially subjeci to challenge by a person who is adversely affected 
by that standard or criteria. For the most pait, these challenges will be based on 
either the state equal protection clause (article I, sec. 1) or the state uniform 
application section (article VIII, sec. 17).

In order to survive such challenges, the state must be able to show that the standard 
or criteria is reasonable and not arbitrary, bears an appropriate relationship to a 
sufficiently important state purpose, and bears an appropriate nexus to the state 
purpose. The ability of the state to make such showings is dependent in large part 
upon the extent of review and consideration that the legislature accords to each of 
the standards and criteria. A  record of careful consideration of each element of SB 
443 will provide the evidence necessary to establish that an element was adopted for 
specific reasons and not arbitrarily. It is also important that the legislature pay 
particular attention to the goals that it is seeking to achieve in each elem ent of the 
bill and the means that it chooses to achieve the goal. The closer the relationship 
between the goal and the means chosen to achieve it, the greater is the likelihood 
that element of the bill will survive scrutiny under the equal protection clause or the 
uniform application section.

TITLE OF SB 443

According to the title of SB 443, the bill relates "to the taking of fish and game for 
subsistence." However two provisions of the bill define the terms "game management 
unit" and "sustained yield". SB 443, Sec. 6, Sec. 16.05.940(38) and (39), page 10, lines 
1 7 -2 3 . These newly defined terms are intended to apply to subsistence and sport 
hunting and to subsistence, commercial, sport, and personal use fishing. To the 
extent that these newly defined terms apply to more than subsistence, the terms are 
outside of the title of the bill. Article II, section 13 of the Alaska Constitution 
requires that the subject of each bill be expressed in its title. The purpose of this 
provision is to give the legislature and the people fair notice as to the contents of the 
bill. Without mentioning in the bill title that the bill is defining "sustained yield" and 
"game management unit", the legislature and the people are not aware that those 
terms are being defined for purposes not related to subsistence. It is unlikely that 
a court would declare the entire bill unconstitutional for the failure to express the 
entire contents of the bill in the title. A court is more likely to find the bill



constitutional, but to limit the application of the terms "game management unit" and 
"sustained yield" to the subsistence context.

The title problem is easily corrected by adding the phrase "defining ‘sustained yield’ 
and ‘game management unit;’" to the title.

* * *

You also asked that I speak with Attornej General Cole regarding the perspective 
of the Departm ent of Law on the constitutional issues raised in this memorandum. 
I have spoken with Attorney General Cole and Lance Nelson of the Departm ent of 
Law and have discussed with them the issues raised in this memorandum. It is the 
opinion of the Departm ent of Law that SB 443 is defensible against challenges based 
on issues raised in this memorandum and that SB 443 is constitutional.

If I may be of further assistance, please advise.

GU:pl:lmb:mi
92-069.1mb
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FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  March 23, 1992

SUBJECT: Consistency of the Governor’s subsistence bill with the Alaska 
National Interest Lands Conservation Act (SB 443)

TO:

FROM:

Senator Lloyd Jones, Chair 
Senate Resources Committee

George Uterm ohleM  
Legislative Counsel

You have ashed whether the Governor’s subsistence bill is consistent with the 
subsistence provisions of the Alaska National Interest Lands Conservation Act 
(ANILCA; 16 U.S.C. 3111 - 3126).

SHORT ANSWER

SB 443 is not consistent with ANILCA in regard to who is eligible to participate in 
subsistence hunting and fishing. This inconsistency is very significant and requires 
either an amendment of ANILCA or a change to SB 443 in order to make the state 
and federal statutes consistent.

SB 443 applies only to subsistence uses of fish and wildlife, while ANILCA speaks in 
terms of subsistence uses of wild, renewable resources. This discrepancy may be 
significant.

There are also several instances where the provisions of SB 443 vary from those of 
ANILCA, but it is not clear how significant these variations are. It is possible that 
in many instances these provisions may be construed as consistent with each other.

DISCUSSION

The subsistence provisions of ANILCA have been the standard against which the 
state subsistence law was measured for determining whether the state retained 
management of subsistence use of fish and wildlife on federal public land.



State management of subsistence uses of fish and wildlife on federal public land, was 
contingent upon enactment and implementation of state laws which were consistent 
with ANILCA’s provisions relating to a definition of subsistence (16 U.S.C. 3113), a 
preference for subsistence use of fish and wildlife (16 U.S.C. 3114), and for local and 
regional participation in management of subsistence (16 U.S.C. 3115).

ANILCA is ambiguous as to whether the state can regain management of subsistence 
uses of fish and wildlife on federal public land without action by the Congress. 
Under 16 U.S.C. 3115(d), the state could retain management of subsistence on 
federal public land if the state enacted and implemented laws consistent with 
ANILCA by December 2, 1981. The state could then retain management until the 
consistent state subsistence law was repealed. The McDowell decision of the Alaska 
Supreme Court effectively repealed the consistent state subsistence law. McDowell 
v. State. 785 P.2d 1 (Alaska 1989). ANILCA does not provide for reinstatement of 
state management authority over subsistence on federal public lands once the state 
has failed to comply with ANILCA. It is possible that the federal agencies 
responsible for implementing ANILCA (Department of the Interior and D epartm ent 
of Agriculture) may construe 16 U.S.C. 3115(d) in such a way as to allow the state 
to regain management authority at any time, provided that the state had a consistent 
subsidence law before December 2,1981. However, if it is determined that ANILCA 
does not authorize the federal agencies to return management to the state, the state 
cannot regain management until the Congress amends ANILCA to provide such 
authority.

DEFINITION OF SUBSISTENCE

The ANILCA definition of subsistence, in essence, defines "subsistence uses" as the 
customary and traditional uses by rural Alaska residents of wild, renewable resources 
for (1) direct personal or family consumption as food shelter, fuel, clothing, tools, or 
transportation; (2) making and selling of handicrafts from nonedible byproducts of 
fish and wildlife; (3) barter or sharing for personal or family consumption; and (4) 
customary trade. The definition of "subsistence uses" also included definitions of 
"family" and "barter."

SB 443 defines the term "subsistence" as the noncommercial, customary and 
traditional taking and uses of fish and game by a resident in a subsistence use area 
of the state for (1) direct personal or family consumption as food, clothing, or 
transportation; (2) the making and selling of handicraft articles out of nonedible 
by-products of fish and wildlife resources taken for personal or family consumption; 
(3) sharing; and (4) barter and customary trade of a portion of fish or game resources 
harvested primarily for personal or family consumption. The fact that SB 443 defines 
the term "subsistence" instead of "subsistence uses" is probably inconsequential.
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The most significant difference between the ANILCA definition and SB 443’s 
definition is that SB 443 does not limit subsistence to rural residents. The bill 
provides that any resident of the state whether the person resides in a rural or urban 
area of the state may qualify for subsistence use of fish and wildlife, if the person can 
show the requisite history of use and dependence on fish and wildlife. The fact that 
a resident who lives in an area that is traditionally considered rural can be barred 
from subsistence activities and the fact that a resident of an urban area can engage 
in subsistence activities makes SB 443 inconsistent with ANILCA. The federal court 
of appeals has already determined that the former state system, which limited 
participation in subsistence activities to residents of rural areas where subsistence was 
a principal element of the local economy, was inconsistent with ANILCA. Kenaitze 
Indian Tribe v. State of Alaska. 860 P.2d 312 (CA 9 1989). The court construed 
ANILCA literally to require that all rural residents of the state be eligible for 
subsistence activities regardless of the nature of the economy or degree of 
dependence on subsistence in the area where the person lived.

SB 443 also deletes references to "wild, renewable resources" and to "shelter," "fuel," 
and "tools". The bill essentially deletes these terms because they are not relevant m 
the context of subsistence uses of fish and wildlife. The deletion of these terms from 
the definition of "subsistence uses" or "subsistence" n . ./ or may not be significant. 
In approving the state subsistence law in the past, the federal government did not 
express any concerns over the fact that the Department of Fish and Game had no 
authority to provide for these other uses of other renewable resources. If the state 
must provide for subsistence use of these other renewable resources, the legislature 
would have to provide for such uses through the Department of Natural Resources 
--the Departm ent of Fish and Game has jurisdiction over only fish and wildlife.

SB 443 also defines the terms "c :;tomary and traditional" and "customary trade." The 
definition given to these terms by SB 443 varies from the definition of these terms 
in federal subsistence regulations. It is possible that the definition of these terms in 
SB 443 is inconsistent with the meanings ANILCA intended to apply to these terms.

PREFEREN CE FOR SUBSISTENCE USES OF FISH AND WILDLIFE

ANILCA provides that the taking of fish and wildlife for nonwasteful subsistence uses 
has a priority over takings of fish and wildlife for other purposes. If it is necessary 
to restrict the taking of fish and wildlife for subsistence uses, then the priority is 
implemented by applying the following criteria: (1) customary and direct dependence 
upon the resource as a mainstay of livelihood; (2) local residency; and (3) the 
availability of alternative resources.

SB 443 does not expressly provide, outside of the bill’s statements of findings, 
purpose, and intent, that subsistence is a priority use of fish and game. That omission 
may not be significant. The bill provides that, except in cases of shortages of fish and
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game, a reasonable opportunity to engage in subsistence hunting and fishing shall be 
accorded to subsistence users. It is not clear whether the "reasonable opportunity" 
standard represents a significant deviation from the subsistence preference provisions 
of ANILCA. The bill provides that subsistence users always have access to fish and 
wildlife resources and that they are the last user group to have their harvest 
opportunities reduced when there is a shortage of fish or wildlife.

In the event that available fish or wildlife is not sufficient to provide for all 
subsistence uses, SB 443 provides that the available resources are to be allocated on 
the bases of (1) the customary and direct dependence on the fish stock or game 
population by the subsistence user for human consumption as a mainstay of life; (2) 
the proximity of the domicile of the subsistence user to the stock or population; and 
(3) the ability of the subsistence user to obtain food if subsistence use is restricted or 
eliminated. For the most part, these provisions are substantially similar to those in 
ANILCA. The one possible exception is that SB 443 considers the ability of the 
subsistence user to obtain food, while ANILCA considers the availability of 
alternative resources. It is not clear whether ANILCA would take into consideration 
the ability to obtain food through the cash economy, like SB 443 evidently does. 
ANILCA may be referring only to availability of alternative fish and wildlife 
resources.

LOCAL AND REGIONAL PARTICIPATION IN SUBSISTENCE MANAGE­
MENT

SB 443 does not propose any changes to the existing framework for local and 
regional participation in subsistence management. The current system for local and 
regional participation exists largely in regulations of the Departm ent of Fish and 
Game. The current system should still be consistent with the requirements of 
ANILCA.

If I may be of further assistance, please advise.
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G overnor H ickel’s statem ent to the Senate R esource Com mittee 4/5/92
ra

It is highly unusual for a governor to appear and testify at a legislative hearing. 
- But this is an unusual and extraordinarily  im portant issue.

W e becam e a state, in large part so we could control our own fish and game.

W hile som e would seek to expand federal control, I’m committed to regaining 
state m anagem ent.

I ’m  going to use all the pow ers at my disposal to make it happen.

T hree  possible paths to regain state m anagem ent have been discussed. I believe 
two o f them  offer limited chance o f success and would divide Alaskans.

T he first, a rural preference constitutional am endm ent, has already failed during 
the regular and special sessions of 1990. Its chances of success are no better now.

Such an amendm ent w ouldn’t really regain state control either, but rather 
m anagem ent by state agencies as dictated by federal courts.

I rem ain totally opposed to the rural preference am endm ent or other am endm ents 
that would override the equal protection and comm on use clauses of our 
constitution.

T he second path, which I am  also reluctant to take, would be for the state to jo in  
the M cD ow ell II lawsuit.

I d on ’t know how that suit will come out, but I do know it will take years to 
resolve. W hile that happens the federal governm ent will be settling into A laska 
for the long haul.

T he law suit, like a rural preference am endm ent, would divide A laska, and if we 
lose, we would be in far w orse shape than we are right now.

Som etim es lawsuits are necessary, but this is a m atter better solved through 
legislation than litigation.
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T he p roper path to resolve this issue is for A laskans to w ork together to protect 
our com m on interests and regain state m anagem ent.

N ot m anagem ent by the federal governm ent
and no t m anagem ent with federal courts dictating w hat we have to do.
B ut, m anagem ent by A laskans w orking together.

I ’ve lived in A laska for 52 years and I ’ve been involved in public life for 40.

O ver, and over, and over again, I ’ve seen  one tru th  driven hom e.

If  outside forces can divide A laskans, they can conquer us.

A laskans, regardless o f group, have fa r m ore in com m on than not.

A nd all A laskans have far more in com m on w ith each other then they do w ith 
som e of the national preservation and anim al rights groups that will influence 
m anagem ent by the federal governm ent.

U nfortunately , som e people have been fighting about subsistence so long, it has 
becom e a habit. T hey would rather fight than win.

F o r too m any years, A laskans on d ifferent sides o f subsistence talked about each 
o ther, but never to each other.

F o r the past year an outstanding group o f citizens has been meeting steadily to 
change that.

T h e  nine m em bers o f the Subsistence A dvisory C ouncil are: form er G overnor Jay 
H am m ond

John B um s o f Fairbanks 
M itch D em ientieff o f  Nenana 
E ric F o rre r o f Juneau 
M atthew  Iya o f N om e 
Gene Peltola o f Bethel
Byron M allott o f Juneau, who w as nom inated by the A laska Federation o f 

N atives,
Theo M atthew s of Kenai, who w as nom inated by the United Fisherm en o f



A laska,
and D ick Bishop - who was nom inated by the Alaska O utdoor Council.

T hese nine m em bers represent all sides o f the subsistence issue.

I sa t in on every meeting o f the council and I take this issue so seriously I am  
continuing my personal involvement here  today.

I gave the council a goal -
keep it sim ple and find the best possible subsistence solution for A laska.

M any observers thought that was an im possible dream , that the council m em bers 
could never be expected to agree.

T here  w ere times when that appeared to be true, but the m em bers never gave u p .

A ll o f A laska owes these nine council m em bers a debt o f thanks.

T hey debated openly, they finally agreed. They drafted legislation and today we 
are here for its first legislative hearing.

E very  part o f this legislation is the resu lt o f consensus am ong the m em bers.

T he legislation is not what any one council m em ber, nor I by myself, w ould have 
drafted . - It is legislation that protects the resource and the interests o f  every  
group , it complys with our constitution and can pass.

It is the first essential step towards really  regaining m anagem ent o f our resources.

W ith  general agreem ent within A laska, our Congressional delegation can  handle 
the m inor am endm ent to T itle VIII to allow  this law  to comply.

O ur biggest obstacle is sim ply overcom ing »he ingrained belief of many people that 
subsistence can ’t be solved.
It can and we must.

I realize the legislature has a constitutional responsibility to consider and, if 
necessary , amend bills to make them the best possible legislation.

3



A nd I don’t m ake any claim  that this legislation is perfect, nor would the council. 

But every w ord in it has been the subject o f hours if not days o f debate.

I ask only two things o f you:
m aintain the goal o f the advisory council by passing the best possible piece o f 
subsistence legislation, and

act swiftly to solve the subsistence crisis and help us heal A laska.
Thank you.

4
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LEG ISLAT IVE  A FFA IR S  AG EN C Y  
STATE  O F  A LA S K A

(907) 465-3867 or 465-2450 
/vLY (907) 465-2029 
Mail Stop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M March 27, 1992

SUBJECT: SB 443; Definition of "Sustained Yield"

TO:

FROM:

Senator Lyman Hoffman

George Utermohl 
Legislative Counsel

You have asked whether it is necessary that SB 443 contain a definition of "sustained 
yield."

It is not necessary that SB 443 contain a definition of "sustained yield." Sustained 
yield is a concept well understood by resource managers and does not need to be 
defined in statute. The Alaska Supreme Court has had no trouble understanding the 
constitutional concept of sustained yield and determining that a statutory definition 
of "sustained yield" in AS 41.17 was potentially violative of the constitutional concept. 
Southeast Alaska Conservation Council v. State. 665 P.2d 544, 548 n. 12 (Alaska 
1983).

The definition of "sustained yield" contained in SB 443 incorporates several concepts 
from the Alaska Constitution and federal policy. The melding of these diverse 
concepts reflects substantive policy choices that are more appropriately addressed in 
a substantive provision of the bill, rather than in a definition. By moving the 
definition of "sustained yield" into the substantive provisions of SB 443, the policy 
choices made by the definition of "sustained yield" are more evident and more subject 
to open discussion.

If it is the intent of the legislature to include a definition of "sustained yield" in SB 
443, a concise definition that does not incorporate so many issues into a single 
concept would be more comprehensible and easier to implement by resource 
managers.

Tne definition of "sustained yield" is applicable to sport and subsistence hunting and 
to sport, commercial, personal use, and subsistence fishing. For this reason the 
definition of sustained yield is outside of the title of SB 443. The Alaska Constitution



requires that a bill express its contents. Article II, sec. 13. The purpose of this 
provision of the constitution is to give the legislature and the people fair notice of the 
contents of a bill. Without mentioning in the bill title that SB 443 is defining 
"sustained yield," the legislature and people are not given notice that the bill is 
defining the term for purposes other than subsistence. To cure the defect in the title 
of the bill, the definition can be eliminated from the bill or made applicable to only 
subsistence use of fish and wildlife, or the title of the bill can be amended.

If I can provide further assistance, please advise.

Senator Lyman Hoffman
March 27, 1992
Page 2
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DIVISION O F  B O A R D S  

F I S C A L  N O T E  F O R  S U B S I S T E N C E  BILL

ANALYSIS

T h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G a m e  m e e t i n g  i n d i v i d u a l l y  

a n d  t o g e t h e r  a s  t h e  J o i n t  B o a r d  w o u l d  r e q u i r e  a p p r o x i m a t e l y  s e v e n t y  

d a y s  o f  m e e t i n g s  o v e r  a  t h r e e  y e a r  p e r i o d  t o  i m p l e m e n t  t h e  n e w  

s u b s i s t e n c e  b i l l .  I n  f u t u r e  y e a r s ,  t h e  n e w  b i l l  w o u l d  a d d  

a p p r o x i m a t e l y  t e n  d a y s  t o  t h e  o v e r a l l  b o a r d  s c h e d u l e .  T h i s  

e s t i m a t e  i s  b a s e d  o n  b o a r d  c o n s i d e r a t i o n  o f  r u r a l  d e s i g n a t i o n s  a n d  

c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  d u r i n g  t h e  1 9 8 0 s .  I t  i s  i m p o r t a n t  t o  

n o t e  t h a t  s i n c e  1 9 8 9  b o t h  b o a r d s  h a v e  d e f e r r e d  m o s t  p r o p o s a l s  

d e a l i n g  w i t h  s u b s i s t e n c e  i n  a n t i c i p a t i o n  o f  l e g i s l a t i o n  t h a t  w o u l d  

a l l o w  f o r  a  d e f e n s i b l e  a p p r o a c h  t o  p r o p o s a l s .  O v e r  t h i s  s a m e  t i m e  

p e r i o d  t h e r e  h a v e  b e e n  r e d u c t i o n s  i n  t h e  D i v i s i o n  o f  B o a r d s  b u d g e t  

t h a t  h a v e  r e d u c e d  t h e  c a p a b i l i t y  o f  t h e  b o a r d s  t o  m e e t .  W i t h  t h e  

a d v e n t  o f  n e w  s u b s i s t e n c e  l e g i s l a t i o n ,  t h e  b o a r d s  w i l l  h a v e  t o  d e a l  

w i t h  s u b s i s t e n c e  i s s u e s  a s  w e l l  a s  m a i n t a i n i n g  a  f u l l  w o r k l o a d  i n  

o t h e r  r e g u l a t o r y  a r e a s .

T h e  i t e m s  i n  t h e  p r o p o s e d  l e g i s l a t i o n  r e q u i r i n g  t h e  g r e a t e s t  e f f o r t  

o n  t h e  p a r t  o f  t h e  b o a r d s ,  i n  d e s c e n d i n g  o r d e r ,  a r e :

(1) " T h e  b o a r d s  s h a l l  b y  r e g u l a t i o n ,  j o i n t l y  i d e n t i f y  a n d  

d e l i n e a t e  a r e a s  o f  t h e  s t a t e ,  u t i l i z i n g  g a m e  m a n a g e m e n t  u n i t ,  

p o r t i o n  o f  g a m e  m a n a g e m e n t  u n i t ,  o r  c o m m u n i t y ,  a s  f o l l o w s :
( 1 ) a r e a s  w h e r e  t h e  h u m a n  p o p u l a t i o n  o f  e a c h  c o m m u n i t y  i s  

l e s s  t h a n  2 , 5 0 0  a n d  w h e r e  d e p e n d e n c e  u p o n  s u b s i s t e n c e  i s  

a  p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y ,  c u l t u r e ,  a n d  

w a y  o f  l i f e  o f  t h e  a r e a ,  a n d  t h a t  a r e  n o t  p a r t  o f  a n  

u r b a n  a r e a .
(2) c o m m u n i t i e s  w h e r e  t h e  h u m a n  p o p u l a t i o n  i s  2 , 5 0 0  t o

7 , 0 0 0  a n d  w h e r e  d e p e n d e n c e  u p o n  s u b s i s t e n c e  i s  a  

p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y ,c u l t u r e ,  a n d  w a y  

o f  l i f e  o f  t h e  c o m m u n i t y ,  a n d  t h a t  a r e  n o t  p a r t  o f  a n  

u r b a n  a r e a . 11 2 0  D A Y S

(2) " U p o n  r e c e i p t  o f  r e c o m m e n d a t i o n s  f r o m  t h e  c o m m i s s i o n e r ,  

t h e  B o a r d s  o f  F i s h  a n d  G a m e  s h a l l  i d e n t i f y  t h e  f i s h  s t o c k s  a n d  

g a m e  p o p u l a t i o n s ,  o r  p o r t i o n s  o f  s t o c k s  o r  p o p u l a t i o n s ,  t h a t  

a r e  c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  u s e d  f o r  s u b s i s t e n c e  i n  t h e  

a r e a s  a n d  c o m m u n i t i e s  o f  t h e  s t a t e  i d e n t i f i e d  b y  t h e  b o a r d s  

u n d e r  ( e ) ( 1 )  a n d  ( e ) ( 2 )  o f  t h i s  s e c t i o n . "  4 0  D A Y S

(3) " U p o n  r e c e i p t  o f  a r e c o m m e n d a t i o n  f r o m  t h e  c o m m i s s i o n e r ,  

t h e  b o a r d s  s h a l l ,  b y  r e g u l a t i o n ,  a d o p t  p r o c e d u r e s  b y  w h i c h  t h e  

c o m m i s s i o n e r  s h a l l  d e t e r m i n e  t h e  q u a l i f i c a t i o n  o f  s u b s i s t e n c e  

u s e r s  t o  s u b s i s t e n c e  h u n t  a n d  f i s h  i n  a  s p e c i f i c  s u b s i s t e n c e  

u s e  a r e a . "  1 0  D A Y S



B o a r d s  D i v i s i o n  - f i s c a l  n o t e  f o r  s u b s i s t e n c e  

COSTS - FY93

P e r s o n a l  S e r v i c e s :

o v e r t i m e  f o r  e x i s t i n g  s t a f f

T r a v e l :
t r a v e l  a n d  p e r  d i e m  f o r  b o a r d  m e m b e r s ,  

B o a r d s  s t a f f ,  a n d  a d v i s o r y  c o m m i t t e e  

m e e t i n g s

C o n t r a c t u a l :
m e e t i n g  s p a c e ,  p r i n t i n g  a n d  p o s t a g e  f o r  

p r o p o s a l  b o o k s ,  t e l e p h o n e  a n d  l e g a l  

n o t i c e  o f  m e e t i n g s

S u p p l i e s :
o f f i c e  s u p p l i e s

TOTAL

p a g e  2

9.0

180.0

90. 0

1 . 8

280.8

COSTS - FY94:

P e r s o n a l  S e r v i c e s  

T r a v e l  

C o n t r a c t u a l  

S u p p l i e s

TOTAL

9.4
187.5
93.5
1.9

292.3

COSTS - FY95:

P e r s o n a l  S e r v i c e s  

T r a v e l  

C o n t r a c t u a l  

S u p p l i e s

TOTAL

8 . 0
160.0
90.01 . 6

2 5 M

COSTS - FUTURE YEARS

P e r s o n a l  S e r v i c e s  

T r a v e l  
C o n t r a c t u a l  

S u p p l i e s

TOTAL

3.0 
85. 0 
37.0 

.5

125.5

3
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FISC A L  N O T E  A N A L Y S IS : D iv ision  o f  Subsistence

Development o f a Subsistence Perm itting Program :

OVERVIEW:
The Governor's subsistence bill creates a new system by which subsistence qualification criteria are 
applied to individual applicants in the urbanized areas of Alaska, and in some smaller communities where 
the economy is not based on subsistence. This individual application system is expected to draw in excess 
oflO.OOO applicants in the first year or two, and a lesser number of applicants thereafter. Implementation 
of the proposed subsistence permitting program is anticipated to have a cost of $285,378 for the first year, 
FY 93. By FY 98, the cost is expected to have dropped to $239,342 as the permitting system assumes 
a normal regulatory presence and acceptance. A subsistence application program staff, with initial support 
from other Division of Subsistence staff, will have responsibility for the preparation, distribution, scoring, 
and issuing of subsistence permits. In addition, the staff will review applications for completeness and 
accuracy, evaluate responses, and hold findings of fact in disagreements involving issuance of permits.

PROCESS:
The unit charged with issuing subsistence permits will consist of a core of four individuals: a hearing 
officer, an analyst/programmer, a data processing clerk, and a clerk typist. Duties of the staff relate to 
two primary functions, (1) the mechanics of issuing permits and (2) the rectification of disagreements. 
The issuance of permits requires the design and printing of applications, a distribution system to provide 
the public with ready access to the applications, a means to rapidly evaluate applications, and issue 
permits to qualified applicants. The rectification of disagreements over die issuance of permits requires 
a systematic process in which applicants have adequate recourse to resolving disputes prior to seeking 
judicial relief.

To provide the applicant with the greatest opportunity of receiving the benefits to which they are entitled, 
the permitting system provides a series of safe guards. The oversight process begins with receipt of the 
application and its initial review. Applications lacking vital information or incomplete responses will be 
returned with letters of explanation. Applicants who do not receive a permit as confirmation of meeting 
the subsistence criteria will receive notification of their rejection and the opportunity to provide additional 
support to their claim of subsistence priority. If the unsuccessful applicant provides additional support, 
the application will be re-evaluated and the applicant informed of the results-. Should the applicant still 
be rejected, they may seek an appearance before the hearing officer in order to determine the facts of the 
case. If the hearing officer still decides against the applicant, the applicant can appeal to the 
Commissioner of Fish and Game. In the event the Commissioner affirms the original denial, the decision 
would be final for the Department and the applicant could appeal to the state Superior Court.

CORE STAFFING:
Hearing Officer: The hearing officer (HO) is a range 21 employee with responsibilities for determining 
findings of facts. This position will design and implement the necessary procedures to see that the intent 
of the legislation is met 3nd that applicants who are denied a subsistence permit are assured of due 
process. The position receives clerical support from the clerk typist position and investigative support 
from the analyst programmer position.

Analyst Programmer III: The analyst programmer (A/P III) is a range 17 with responsibilities for the 
design of the application, creation of the necessary data management procedures and programs, and the



collection of administrative information relevant to the applicant. Using hunting license and permit 
information within the Department of Fish and Game, the programmer will provide the hearing officer 
with data relevant to applications in dispute. The position will also undertake a random review of 
successful awardee to ensure that the system is meeting its objective of providing a subsistence priority 
to qualified applicants. The analyst/programmer will have co-responsibility with the hearing officer for 
preparation of documentation on applicant cases. The position will provide immediate supervision of the 
data processing clerk and those functions of clerk exclusive of the hearing process.

Data Processing Clerk II: The data processing clerk II (DPC II) is a range 9 with responsibilities for the 
accurate review and entry of information provided by the applicant. Following data entry, the position 
will archive all materials in accordance with administrative procedures. As required, the data processing 
clerk will provide support for the distribution of applications and permits.

Clerk III: The clerk III is a range 9 with responsibilities for maintaining administrative functions of the 
unit, responding to public inquiries, and facilitating the activities of the hearing officer through th;* 
recording and preparation of transcripts of all hearings.

SUPPORT STAFF:
During the initial years of the program, the unit will draw upon some staff resources of the Division of 
Subsistence. The Division's current research director and AP IV will develop and analyze options for 
the subsistence application and scoring system for presentation to the Boards of Fisheries and Game, who 
are authorized in the bill to finalize die application and scoring system. These and other support functions 
will be subsumed within the Division's current budget. Subsistence Resource Specialist (SRS) IIs and 
clerical staff will provide regional support in facilitating the public's awareness of the process and 
responding to inquiries of local residents. In the first year, eight months of SRS support is provided. 
This drops to four months in the second year, and a single month in the third year. After the third year, 
the permitting process will involve otily the core, four-member staff.

BUDGET-Division of Subsistence:

FY 93
The initial budget provides for three full time employees: the analyst/programmer III. the data processing 
clerk II, and the clerk III. This group will prepare and distribute the application forms, respond to public 
inquiries, and score the applications received. The hearing officer will be brought onto staff immediately 
prior to the receipt of applications. With the subsistence permitting unit based in Anchorage, additional 
regional support to respond to public inquiries will be provided by subsistence resource specialists (SRS) 
and clerical staff (C III) in other regions of the state. Funding in the amount of four months each is 
provided for each of the two employee classes. Total personnel costs are projected at S229.878.

A travel budget of S8.5Q0 provides opportunities for program outreach in affected portions of the state, 
and the appearance of the hearing officer for hearings as required.

Contractual services for the printing and distribution of applications, permits, and other correspondence, 
and communications totals $27,500. Total contractual expenses are S27.500.
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Providing for office expendibles will entail $2,500 per year. The creation of a new organization requires 
the acquisition of the necessary equipment and furniture to allow the staff to perform their required 
functions. Seventeen thousand dollars ($17.000) is designated to meet this one-time need for equipment.

The total budget for the first year of operation is $300.378.

FY 94:
Staff expenses during the second year decline to $222,416 as the additional SRS and clerical support is 
reduced. An additional $3,000 reduction occurs for lines 200 and 300 (travel and services) as the number 
of applicants declines. Equipment expenses decline to $3,000. The total cost of implementing the 
program in the second year is $260,916, a reduction o f  over 8% from the previous year.

FY 95:
Further personnel savings accrue during the third year as outside support is reduced to a single month of 
SRS time! Travel and services decline by an additional $3,000. Supplies and equipment expenses are 
unchanged from the previous year. The total cost o f  program implementation in the third year is 
$253,921, a reduction of 2.5% from the previous year.

FY 96:
The third year is projected to show a decline of nearly $25,000 in personnel costs from the previous year 
as outside assistance is eliminated and the hearing officer position reduced to half-time as the need for 
additional rectification declines. Supplies and services decline by another $2,500. The total program cost 
for the year is $226,315, a 10% reduction from the prior year.

FY 97 and FY 98:
No additional personnel savings are projected as the program is managed by three and a half full time 
employees. All other expenditures remain stable. In FY 97, the budget is $232,828, and in FY 98 it is 
S239,342. The modest increment is due to personnel longevity charges.
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C O N T IN U A T IO N  o f  F IS C A L  N O T E  A N A L Y S IS

F o r  B i l l / R e s o l u t i o n  N o .

T h i s  b i l l  p r o v i d e s  a  b r o a d  s t a t u t o r y  f r a m e w o r k  t h a t  g i v e s  

s u b s i s t e n c e  u s e  o f  f i s h  a n d  g a m e  a  p r e f e r e n c e  o v e r  o t h e r  

c o n s u m p t i v e  u s e s  o f  t h e  s t a t e ' s  f i s h  a n d  g a m e  r e s o u r c e s .  T h e  b i l l  

e s t a b l i s h e s  s u b s i s t e n c e  d e p e n d e n c e  s t a n d a r d s ,  d e f i n e s  s e v e r a l  t e r m s  

t h a t  h a v e  b e e n  s u b j e c t  t o  l i t i g a t i o n ,  a n d  p r o v i d e s  a  r a t i o n a l  

s c h e m e  f o r  d e t e r m i n i n g  t h o s e  A l a s k a n s  w h o s e  r e l i a n c e  u p o n  f i s h  a n d  

g a m e  f o r  s u b s i s t e n c e  p u r p o s e s  is a c t u a l  a n d  s u b s t a n t i a l .  T h e  b i l l  

a l s o  d i r e c t s  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  a n d  t h e  B o a r d s  o f  F i s h  

a n d  G a m e  t o  t a k e  a f f i r m a t i v e  a c t i o n  i n  s i t u a t i o n s  w h e r e  a s t o c k  o r  

p o p u l a t i o n  i s  nor. s u f f i c i e n t  t o  p r o v i d e  f o r  b o t h  s u b s i s t e n c e  a n d  

n o n s u b s i s t e n c e  u s e s ,  a n d  t o  f o r m u l a t e  p l a n s  f o r  r e c o v e r y  o f  t h e  

r e s o u r c e  s u f f i c i e n t  t o  p r o v i d e  f o r  a l l  u s e r s ,  i f  p o s s i b l e .

T h e  b i l l  u s e s  i n d i v i d u a l  e l i g i b i l i t y  r e q u i r e m e n t s  t o  

d e t e r m i n e  q u a l i f i c a t i o n  f o r  t h e  s u b s i s t e n c e  p r e f e r e n c e .  W h i l e  t h e  

b i l l  u s e s  c o m m u n i t y  c h a r a c t e r i s t i c s  t o  d e t e r m i n e  t h e  p a p e r w o r k  

r e q u i r e m e n t s  f o r  q u a l i f i c a t i o n ,  a n  i n d i v i d u a l ' s  d e m o n s t r a t e d  a c t u a l  

a n d  s u b s t a n t i a l  r e l i a n c e  o n  f i s h  a n d  g a m e  i n  t h e  l a s t  t w e l v e  m o n t h s  

i s  w h a t  d e t e r m i n e s  u l t i m a t e  q u a l i f i c a t i o n  a s  a  p r e f e r r e d  

s u b s i s t e n c e  u s e r .  U r b a n  r e s i d e n t s  w h o  m e e t  t h e  r e q u i r e m e n t s  w i l l  

a l s o  b e  p r e f e r r e d  u s e r s .  T h i s  i s  a n  a b r u p t  d e p a r t u r e  f r o m  t h e  

s t a t e ' s  p r e v i o u s  ( r u r a l  v e r s u s  u r b a n )  a t t e m p t s  t o  p r o v i d e  a  

s u b s i s t e n c e  p r e f e r e n c e .  F u r t h e r m o r e ,  t h e  b i l l  r e p r e s e n t s  a  f a i r  

a n d  m a n a g e a b l e  w a y  o f  c o m p l y i n g  w i t h  t h e  s p i r i t  o f  A N I L C A ,  w i t h o u t  

v i o l a t i n g  s p e c i a l  p r o v i s i o n s  i n  A l a s k a ' s  c o n s t i t u t i o n  r e q u i r i n g  

e q u a l  a c c e s s  t o - f i s h  a n d  g a m e  a n d  m a n a g e m e n t  a c c o r d i n g  t o  t h e  

s u s t a i n e d  y i e l d  p r i n c i p l e .

B e c a u s e  o f  t h e  c o n t r o v e r s i e s  t h a t  h a v e  s u r r o u n d e d  a n d  

c o n t i n u e  t o  s u r r o u n d  s u b s i s t e n c e ,  t h i s  b i l l  w i l l  b e  v i g o r o u s l y  

c h a l l e n g e d  i n  c o u r t  i f  i t  i s  e n a c t e d .  A l t h o u g h  t h e  b i l l  w i l l  

e l i m i n a t e  m a n y  u n c e r t a i n t i e s  t h a t  c u r r e n t l y  i n v o l v e  s u b s i s t e n c e ,  

t h e  b i l l  w i l l  h a v e  a  s i g n i f i c a n t ,  o n g o i n g  f i s c a l  i m p a c t  o n  t h e  

D e p a r t m e n t  o f  L a w  o v e r  t h e  f i r s t  f o u r  o f  f i v e  y e a r s  o f  

i m p l e m e n t a t i o n .  T h a t  i s  b e c a u s e  t h e  d e p a r t m e n t  m u s t  d e f e n d  t h e  

b i l l  a g a i n s t  c o u r t  c h a l l e n g e s ,  a s s i s t  t h e  B o a r d s  o f  F i s h e r i e s  a n d  

G a m e  i n  d r a f t i n g ,  a n d  t h e n  r e v i e w i n g ,  a  s u b s t a n t i a l  b o d y  o f  

e v o l v i n g  r e g u l a t i o n s ,  a n d  a l s o  a d v i s e  a n d  d e f e n d  t h e  D e p a r t m e n t  o f  

F i s h  a n d  G a m e  i n  d i s p u t e s  r e s u l t i n g  f r o m  a d v e r s e  p r e f e r e n c e  

q u a l i f i c a t i o n  d e t e r m i n a t i o n s .  C o n s e q u e n t l y ,  t h e  D e p a r t m e n t  o f  L a w  

w i l l  r e q u i r e  t h e  a d d i t i o n a l  s e r v i c e s  o f  a n  a t t o r n e y .
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A  Brief Introduction to H E  552 and S B  443 (Subsistence)

H ow  w ou ld  th e  new  law  w ork?
Participation would be limited to qualified subsistence users, Qualification is 
based on  a point system applied across the state w ith three different levels of 
presum ption. The new system would provide that communities and areas in the 
state be classified into one of three groups, and apply presum ptions as follows:

G ro u p  1 consists o f areas where the population o f each comm unity in the a rea  is 
less than 2 ,500 and where dependence upon subsistence is a principal characteristic 
o f the econom y, culture, and way of life.
A person who hunts or fishes and lives in an area identified under group 1 is 
presum ed to m eet the subsistence eligibility standards. No perm it or filing o f a 
statem ent affirm ing the person’s com pliance w ith the standards is required.

G ro u p  2 consists o f communities w here the population is 2 ,500 to 7 ,000  and 
w here dependence upon subsistence is a p rincipal characteristic o f  the econom y, 
culture, and w ay o f life.
A person  who hunts or fishes and lives in a  com m unity identified under group 2 
is rebuttably presum ed to meet the standards upon signing a statem ent affirm ing 
his or her com pliance with the standards.

G ro u p  3 consists o f comm um ties or urban areas w here the population is 7 ,000  or 
greater o r  comm unities w here dependence upon subsistence is not a  principal 
characteristic o f the economy, culture, and way o f life.
A person  who lives in a community or in an area  identified under group 3 may 
qualify by applying to the D epartm ent o f F ish  and Gam e and dem onstrating that 
he or she m eeu the qualification standards.

W h a t a r e  the  qualifica tion  s ta n d a rd s?
Qualification w ill be based on a  weighted point system  of 7 criteria. T he boards 
will adopt the point system  by regulation. Q ualification requires m ore points than 
ju st m eeting the minimums in the first four criteria, but anyone who fails to m eet 
each of the minim ums would be disqualified. T he last three criteria  do not have 
m inim um s. The seven criteria are:
(1) the quantity o f fish and game consum ed by the person in the preceding tw elve 
m onths, with a m andatory minimum o f 125 pounds;
(2) the num ber o f species and groups o f species o f fish and gam e from  the 
subsistence use area consumed by the person in the preceding twelve m onths, with 
a m andatory m inim um  set by the boards by region;



(3) the num ber o f days in the preceding twelve months that the person engaged in 
taking fish or gam e in the subsistence use area o r spent processing that fish or 
gam e, with a m andatory m inim um  of 30 days;
(4) the num ber o f months in the preceding twelve months in which the applicant 
engaged in taking fish or game in the subsistence use area, with a mandatory 
minimum o f four m onths;
(5) the num ber o f w eeks, in the preceding twelve m onths, during which the taking 
or processing o f  fish and game was the applicant’s principal w ork effort, to a 
maximum o f 26 weeks;
05) the num ber o f households, other than the person’s household, with which the 
person shared o r received fish and game in the preceding twelve months, w ith a 
maximum of 10 households; and
(7) w hether the person ’s taking o f fish and game occurred solely in the subsistence 
use area for which they are qualifying.

As indicated above, in group 3 com m unities a person m ust fill out an application 
and score sufficient points to dem onstrate his o r her eligibility; in group 2 
com m unities, signature of a statement affirm ing the person’s qualification creates 
a rebuttable presum ption that the person is qualified; and in group 1 areas, no 
paper w ork is required and the presum ption is that all persons who hunt or fish 
meet the m inim um  standards.

W here  w ould  people  be ab le  to  go fo r  subsistence  h u n tin g  a n d  fishing?
People would norm ally qualify for the subsistence use area in which they live, but 
could qualify fo r another area  by application. Subsistence use would bo on fish 
stocks and anim al populations that have custom arily and traditionally used for 
subsistence. This would allow qualified subsistence users to hunt and fish as they 
have in the past. Group 3 areas would be closed to subsistence hunting and 
fishing, but urban residents who qualify as subsistence users would be able to 
subsistence hunt and fish in portions of the subsistence use area in which they live 
that are not classified in group 3 and thus closed to subsistence taking.

W h at a re  th e  ad v an tag es  o f  th is a p p ro ach ?
It protects the resource. It does not divide villages. It protects residents o f 
regional centers from  grow ing out o f subsistence, and it allows the small m inority 
of urban residents who are subsistence users to participate. It complies with our 
constitution. M ost im portantly, because this legislation has been worked out with 
the help o f  all sides, it will protect subsistence and subsistence users while 
reducing the division and political instability that has plagued this issue.



A F N  T E S T I M O N Y  T O  S E N A T E  R E S O U R C E S  C O M M I T T E E  

( A L A S K A  L E G I S L A T U R E )  ' M A R C H  5, 1 9 9 2

M R .  C H A I R M A N , M E M B E R S  O F  T H E  C O M M I T T E E ,  L A D I E S  A N D  G E N T L E M E N :

M Y  N A M E  I S  J U L I E  K I T K A ,  A N D  I A M  H E R E  T O D A Y  T O  T E S T I F Y  I N  

M Y  C A P A C I T Y  A S  P R E S I D E N T  O F  T H E  A L A S K A  F E D E R A T I O N  O F  N A T I V E S .  

T H E  S U B J E C T  B E F O R E  U S  I S  S U B S I S T E N C E ,  O N E  O F  T H E  M O S T  C O M P L E X  

A N D  D I V I S I V E  I S S U E S  I N  O U R  S T A T E ' S  P O L I T I C S .  B E F O R E  I A D D R E S S  

T H E  P R O V I S I O N S  O F  S . B .  44 3., R E C E N T L Y  I N T R O D U C E D  B Y  T H E  S E N A T E  

R U L E S  C O M M I T T E E  B Y  R E Q U E S T  O F  T H E  G O V E R N O R ,  I W A N T  T O  M A K E  A  F E W  

R E M A R K S  W H I C H  W I L L  S E T  T H I S  C R I T I C A L  I S S U E  I N  H I S T O R I C A L  

. C O N T E X T .

F I R S T ,  P L E A S E  U N D E R S T A N D  W H Y  T H E  A L A S K A  F E D E R A T I O N  O F  

N A T I V E S ,  M A N Y - . O T H E R '  N A T I V E  O R G A N I Z A T I O N S  A N D  L I T E R A L L Y  T H O U S A N D S  

O F  I N D I V I D U A L  N A T I V E S .  A R E  S O  I N T I M A T E L Y  I N V O L V E D  I N  T H I S  

Q U E S T I O N .  I T  I S  B E C A U S E  S U B S I S T E N C E  I S  E S S E N T I A L L Y  A  N A T I V E  

I S S U E .  I T  I S  H E R E  - I N  O U R  S T A T E ' S  P O L I T I C S ,  A S  W E L L  A S . I N .  

F E D E R A L  ' L A W  - B E C A U S E  M O R E  T H A N  8 0 , 0 0 0  A L A S K A  E S K I M O S ,  I N D I A N S  

A N D  A L E U T S  A R E  H E R E .  T H E  E C O N O M I C  A N D  C U L T U R A L  S U R V I V A L  O F  

N A T I V E  I N D I V I D U A L S  A N D  N A T I V E  C O M M U N I T I E S  I S  T H E  O N L Y  R E A S O N  W H Y  

T H E  C O N G R E S S  A D O P T E D  T H E  S U B S I S T E N C E  P R E F E R E N C E  I N  THE' A L A S K A  

N A T I O N A L  I N T E R E S T  L A N D S  C O N S E R V A T I O N  A C T  O F  1 9 8 0 .  T H E  F A C T  T H A T  

T H E  C O N G R E S S  C H O S E  T O  I M P L E M E N T  T H A T  P R O T E C T I O N  O F  N A T I V E S  B Y  

U S E  O F  C O M M U N I T Y  G E O G R A P H Y ,  R A T H E R  T H A N  I N D I V I D U A L  R A C E ,  M A K E S  

N O  D I F F E R E N C E .  T H E  S I M P L E  T R U T H  I S  T H A T  I F  T H E  O N L Y  S U B S I S T E N C E  

U S E R S  I N  R U R A L  A L A S K A  H A D  B E E N  N O N - N A T I V E  H O M E S T E A D E R S ,  T R A P P E R S  

A N D  S O U R D O U G H S ,  T H E R E  W O U L D  N E V E R  H A V E  B E E N  A N Y  T I T L E  V I I I  O F



A N I L C A .  T H A T  A C T  A R T I C U L A T E D  I N  M O D E R N  F O R M  T H E  T R A D I T I O N A L  

O B L I G A T I O N  O F  T H E  C O N G R E S S  T O  P R O T E C T  T H E  I N D I G E N O U S  P E O P L E S  

O F  A M E R I C A  F R O M  T H E  . O V E R W H E L M I N G  P O L I T I C A L  A N D  E C O N O M I C  P O W E R  O F  

T H E  N O N - N A T I V E  ‘M A J O R I T Y .  I T S  C O N S T I T U T I O N A L  F O U N D A T I O N  I S  T H E  

C O M M E R C E  C L A U S E  • O F  T H E  U N I T E D  S T A T E S  C O N S T I T U T I O N ;  A N D  

A C C O R D I N G L Y ,  T H E  F E D E R A L  C O U R T S  H A V E  F O U N D  T I T L E  V I I I  O F  A N I L C A  

T O  B E  " I N D I A N  L A W " .

I N  L I G H T  O F  T H I S  P O L I T I C A L  R E A L I T Y ,  S U B S I S T E N C E  M U S T  N O T  B E  

V I E W E D  S I M P L Y  A S  A  S U B S E T  O F  " F I S H  A N D  G A M E  M A N A G E M E N T "  - A S  I F  

I T  W E R E  O N L Y  A  Q U E S T I O N  O F  A N I M A L S ,  H A B I T A T S  A N D  S C I E N T I F I C  

C O M P E T E N C E .  . R A T H E R ,  I T  I S  A  S U B S E T  O F  S O C I A L  P O L I C Y .  T H E  R E A L  

I S S U E  A T  S T A K E  I S  T H E  A L L O C A T I O N  O F  L I M I T E D  F I S H  A N D  G A M E  

R E S O U R C E S  A M O N G  C O M P E T I N G  H U M A N  U S E R  G R O U P S .  I N  S H O R T ,  

S U B S I S T E N C E  IS A B O U T  P E O P L E .

M O R E  S P E C I F I C A L L Y ,  T H E  P R A C T I C E  O F  S U E S I S T E F  IE R E M A I N S  A N  

A B S O L U T E  N E C E S S I T Y  F O R  T H E  E C O N O M I C  A N D  C U L T U R A L  S U R V I V A L  O F  

A L A S K A ' S  N A T I V E  V I L L A G E S  I N  T H E  L A S T  D E C A D E  O F  T H E  T W E N T I E T H  

C E N T U R Y .  D E S P I T E  L A R G E  I N F U S I O N S .  O F . P U B L I C  C A P I T A L  D U R I N G  T H E  

P A S T  T W O  D E C A D E S ,  T H E  E C O N O M I E S  O F  M O S T  R U R A L  V I L L A G E S  R E M A I N  

U N D E R - D E V E L O P E D ,  A R T I F I C I A L  D E P E N D E N C I E S  O F  G O V E R N M E N T .  T H E Y  

O F F E R  F E W  I N C O M E - P R O D U C I N G  J O B S ,  A N D  T H O S E  W H I C H  D O  E X I S T  A R E  

O F T E N  I N  T H E  H A N D S  O F  T R A N S I E N T ,  N O N - N A T I V E  P R O F E S S I O N A L S .  M A N Y  

N A T I V E  P E O P L E ,  L A C K I N G  A N Y  I N C O M E  B A S E  O T H E R  T H A N  S U B S I S T E N C E ,  

H A V E  C O M E  T O  R E L Y  O N  G O V E R N M E N T  T R A N S F E R  P A Y M E N T S  F O R  C A S H  I N  A N  

E X T R A O R D I N A R I L Y  H I G H  C O S T - O F - L I V I N G  A R E A .  T H E  A V E R A G E  V I L L A G E  

F A M I L Y  P U T S  T O G E T H E R  A  P A T C H W O R K  Q U I L T  O F  C A S H  A N D  S U B S I S T E N C E



B U T , „ I N  A D D I T I O N  T O  E C O N O M I C S ,  T H E  C U L T U R A L  N E E D S  O F  N A T I V E  

P E O P L E  A R E  C E N T R A L  T O  O U R  I N V O L V E M E N T  I N  T H E  C U R R E N T  I S S U E .  

S U B S I S T E N C E  AND' T H E  L A N D  C O N N E C T  U S  T O  O U R  P A S T  A N D  T O  E A C H  

O T H E R .  T H E Y  P R O V I D E  T H E  S A T I S F A C T I O N S  O F  P R O D U C T I V E  L A B O R  - A  

N E C E S S I T Y  F O R  H E A L T H Y  H U M A N  B E I N G S  E V E R Y W H E R E  I N  T H E  WORLD'. 

S U B S I S T E N C E  I S  S E L F - S U S T A I N I N G  A C T I V I T Y  I N  W H I C H  N A T I V E  P E O P L E  

T A K E  E N O R M O U S  P E R S O N A L  P R I D E .  I T  T E L L S  U S  W H O  W E  A R E  A N D  W H A T  

W E  A R E  W O R T H ;  A N D  W I T H O U T  I T ,  W E  W O U L D  B E  L O S T .

T H E  G O A L  O F  T H E  N A T I V E  C O M M U N I T Y  I N  T H E  C U R R E N T  S U B S I S T E N C E  

C O N T R O V E R S Y  I S  P R E C I S E L Y  W H A T  W E  H A V E  B E E N  S E E K I N G  F O R  M O R E  T H A N  

A  D E C A D E :  T O  P R O V I D E ,  I N  B O T H  F E D E R A L  A N D  S T A T E  L A W S ,  A N

E F F E C T I V E ,  L O N G - T E R M  P R O T E C T I O N  O F  T H E  T R A D I T I O N A L  S U B S I S T E N C E  

P R A C T I C E S  O F  O U R  C O M M U N I T I E S .  T H A T  I S  A  V A L I D  P U B L I C  P U R P O S E .  

W I T H O U T  IT, M O S T  N A T I V E  V I L L A G E S  I N  T H I S  S T A T E  A R E  D O O M E D .  T H E  

C O N S T A N T  P O L I T I C A L  - T U R M O I L  O V E R  S U B S I S T E N C E  D U R I N G  T H E  P A S T  

D E C A D E  HAS. T A U G H T  U S  T H A T  W E - M U S T  N O T  S E T T L E ' F O R  A R R A N G E M E N T S  

T H A T  A R E  P O L I T I C A L L Y  O R  J U D I C I A L L Y  U N S T A B L E  O V E R  T I M E .  W E ,  L I K E  

T H E  G O V E R N O R , -  W A N T  T H I S  I S S U E  S E T T L E D  O N C E  A N D  F O R  A L L ;  B U T  W E  

W A N T  I T  D O N E  I N  A  M A N N E R  T H A T  G U A R A N T E E S  T H E  L O N G - T E R M  S U R V I V A L  

O F  O U R  P E O P L E .

S I N C E  E A R L Y  1 9 9 0 ,  T H E  S T A T E W I D E  N A T I V E  C O M M U N I T Y  H A S  

C O N S I S T E N T L Y  S U P P O R T E D  T H E  G O A L  O F  R E T U R N I N G  U N I T A R Y  F I S H  A N D  

G A M E  M A N A G E M E N T  I N  A L A S K A  T O  T H E  S T A T E  G O V E R N M E N T  - A S  L O N G  A S  

T H E  R I G H T S  A N D  I N T E R E S T S  O F  N A T I V E  P E O P L E  A R E  T H E R E B Y  P R O T E C T E D .  

W E  R E C O G N I Z E  T H A T  T H E  C U R R E N T  A R R A N G E M E N T  - D U A L  M A N A G E M E N T  O F
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HIGiiLY M O B I L E  F I S H  S T O C K S  A N D  G A M E .  P O P U L A T I O N S  B Y  T W O  S E P A R A T E  

L E V E L S  O F  G O V E R N M E N T  - I S  E S S E N T I A L L Y  I R R A T I O N A L .  B U T  T H E  F A C T  

.. R E M A I N S  T H A T ,  N O  M A T T E R  W H A T  N A T I V E S  T H I N K ,  O N L Y  T H E  S T A T E  O F  

A L A S K A  ( T H I S  L E G I S L A T U R E ,  T H I S  G O V E R N O R  A N D  T H I S  E L E C T O R A T E )  C A N  

R E S O L V E  T H E  C U R R E N T  I M P A S S E  B E T W E E N  F E D E R A L  A N D  S T A T E  L A W S .

I T  I S  C L E A R  T O  U S  T H A T ,  A S  A  T H R E S H O L D  M A T T E R ,  A N Y  S O L U T I O N  

T O  T H I S  S I T U A T I O N  M U S T  I N C L U D E  A N  A P P R O P R I A T E  A M E N D M E N T  T O  T H E  

A L A S K A  C O N S T I T U T I O N ,  P A S S E D  B Y  T W O - T H I R D S  O F  B O T H  H O U S E S  O F  T H E  

L E G I S L A T U R E  A N D  B Y  A  M A J O R I T Y  O F  T H E  V O T E R S  I N  T H E  N E X T  G E N E R A L  

E L E C T I O N .  W H A T E V E R  S T A T U T E  M A Y  O R  M A Y  N O T  B E  A  P A R T  O F  T H E  

S O L U T I O N ,  T H E  C O N S T I T U T I O N  M U S T  B E  A M E N D E D .

' A N  A P P R O P R I A T E  C O N S T I T U T I O N A L  A M E N D M E N T ,  I N  T U R N ,  M U S T  

A C C O M P L I S H  A T  L E A S T  T W O  T H I N G S :  F I R S T ,  I T  M U S T  E M B O D Y  A  C L E A R

P O L I C Y  S T A T E M E N T  B Y  T H E  P E O P L E  O F  A L A S K A  R E C O G N I Z I N G  S U B S I S T E N C E '  

A S  T H E  P R I O R I T Y  U S E  O F  F I S H  A N D  G A M E  R E S O U R C E S  T H R O U G H O U T  O U R  

S T A T E :  T H A T  P R I N C I P L E  I S  S O  C R I T I C A L  T O  T H E  F U T U R E  O F  A L A S K A

T H A T  I T  D E S E R V E S  T O  B E  I N C L U D E D  I N  O U R  B O D Y  O F  O R G A N I C  L A W .  

S E C O N D , . - A N  A M E N D M E N T  M U S T  G I V E :T H E  L E G I S L A T U R E  T H E  A U T H O R I T Y ,  

W H I C H  ■ I T  D O E S  N O T  N O W  E N J O Y ,  T O  E N A C T  A N  A P P R O P R I A T E  M E C H A N I S M  

F O R  D E F I N I N G  W H O  IS E L I G I B L E  F O R  T H E  S U B S I S T E N C E  P R E F E R E N C E .  

W H E T H E R  T H A T  E L I G I B I L I T Y  S H O U L D  B E  D E T E R M I N E D  B Y  G E O G R A P H Y  O F  

R E S I D E N C E ,  C O M M U N I T Y  O R  A R E A  C H A R A C T E R I S T I C S ,  C U S T O M A R Y  A N D  

T R A D I T I O N A L  U S E S ,  L I F E S T Y L E ,  E C O N O M I C  D E P E N D E N C E ,  A V A I L A B I L I T Y  

O F  A L T E R N A T I V E  R E S O U R C E S ,  O R  A N Y  C O M B I N A T I O N  O F  S U C H  C R I T E R I A ,  

T H I S  L E G I S L A T U R E  M U S T  H A V E  T H E  P O W E R  T O  E N A C T  IT, A N D  U N T I L  T H E  

P E O P L E  G I V E  T H E  L E G I S L A T U R E  T H A T  P O W E R ,  A L L  Q U E S T I O N S  R E G A R D I N G
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F E D E R A L  A N D  S T A T E  S T A T U T E S  A R E  M E R E L Y  S P E C U L A T I V E .  .* .

O N  F E B R U A R Y  28, T H E  O F F I C E  O F  G O V E R N O R  H I C K E L  R E L E A S E D  A  

P U B L I C  S T A T E M E N T  O N  T H E  Q U E S T I O N  O F  A  C O N S T I T U T I O N A L  A M E N D M E N T  

I N  A S S O C I A T I O N  W I T H  H I S  S . B .  4 4 3 .  I N  IT, T H E  G O V E R N O R  S T A T E D  

T H A T  H I S  B I L L  " C O M P L I E S  W I T H  O U R  C O N S T I T U T I O N  A N D  H A S  N O  L E G A L  

N E E D  F O R  A N  A M E N D M E N T . "  . H E  R E I T E R A T E D  T H A T  H E  S T E A D F A S T L Y  

O P P O S E S  A M E N D I N G  T H E  C O N S T I T U T I O N  F O R  A  R U R A L  P R E F E R E N C E  O R  F O R  

A N Y  O T H E R  M E C H A N I S M  T H A T  W O U L D  " O V E R R I D E  T H E  E Q U A L  P R O T E C T I O N  O R  

C O M M O N  U S E  C L A U S E S  O F  O U R  C O N S T I T U T I O N " .  H O W E V E R ,  T H E  G O V E R N O R  

A D D E D  T H A T  " T H E R E  I S  A  S T R O N G  P O L I T I C A L  D E S I R E  F R O M  S O M E  F O R  A N  

A M E N D M E N T  W H I C H  W O U L D  P R O T E C T  S U B S I S T E N C E  I N  T H E  F U T U R E ; "  H E  

C O N C L U D E D  B Y  S A Y I N G  T H A T  H E  I S  W I L L I N G  T O  L I S T E N  I F  P E O P L E  W A N T  

T O  D I S C U S S  A N  A M E N D M E N T  T H A T  R E Q U I R E S  T H E .L E G I S L A T U R E  T O  P R O V I D E  

F O R  T H E  I D E N T I F I C A T I O N  O F  F I S H  S T O C K S  A N D  G A M E  P O P U L A T I O N S  

S U B J E C T  T O  S U B S I S T E N C E  USES., R E Q U I R E S  T H E  L E G I S L A T U R E  T O  P R O V I D E  

F O R  T H E  P R E F E R E N C E  O F  S U B S I S T E N C E  U S E  O V E R  O T H E R  C O N S U M P T I V E  

U S E S  O F  T H O S E  S T O C K S  A N D  P O P U L A T I O N S  A N D  T A K E S  E F F E C T  O N - T H E  D A Y  

C O N G R E S S  A M E N D S  T I T L E  V I I I  O F  A N I L C A  T O  A L L O W  C O M P L I A N C E  B Y  

A L A S K A ' S  N E W  S U B S I S T E N C E  L A W  D R A F T E D  B Y  T H E  S U B S I S T E N C E  A D V I S O R Y .  

C O U N C I L .

I P E R S O N A L L Y  R E G A R D  T H E  G O V E R N O R ' S  O P E N I N G  O N  T H E  I S S U E  O F  

A  C O N S T I T U T I O N A L  A M E N D M E N T  T O  B E  T H E  S I N G L E  M O S T  S I G N I F I C A N T  

D E V E L O P M E N T  O N  S U B S I S T E N C E  I N  T H E  P A S T  Y E A R .  I T  A P P E A R S  T O  

R E C O G N I Z E  T H A T ,  A T  T H E  L E A S T ,  T H E  P E O P L E  O F  A L A S K A  D E S E R V E  T H E  

O P P O R T U N I T Y  T O  V O T E  O N  T H I S  C R I T I C A L  Q U E S T I O N  - A N  O P P O R T U N I T Y  

W H I C H  W A S  D E N I E D  T O  T H E M  B Y  A  S M A L L  M I N O R I T Y  I N  T H E  H O U S E  O F



R E P R E S E N T A T I V E S  I N  1 9 9 0 .  T H E  G O V E R N O R ' S  S T A T E M E N T  A L S O  A P P E A R S  

T O  R E C O G N I Z E  T H E  L O N G - T E R M  H I S T O R I C A L  I M P O R T A N C E  O F  T H E  

S U B S I S T E N C E  Q U E S T I O N  A N D  I T S  R I G H T F U L  P L A C E  I N  T H E  C O N S T I T U T I O N  

A S  G U I D A N C E  T O  F U T U R E  L E G I S L A T U R E S ,  F U T U R E  G O V E R N O R S  A N D  F U T U R E  

C O U R T S .

H A V I N G  S A I D  T H A T ,  I W O U L D  C A U T I O N  Y O U  T H A T  T H E  K I N D  O F  

C O N S T I T U T I O N A L  A M E N D M E N T  D E S C R I B E D  I N  T H E  G O V E R N O R ' S  S T A T E M E N T  

M A Y  N O T  B E  T H E  K I N D  O F  C O N S T I T U T I O N A L  A M E N D M E N T  I H A V E  A D V O C A T E D  

H E R E .  I W O U L D  A L S O  A D D  M Y  S T R O N G  D I S A G R E E M E N T  W I T H  T H E  

G O V E R N O R ' S  A P P A R E N T  R E A S O N S  F O R  C O N S I D E R I N G  A N  A M E N D M E N T .  T H E  

A L A S K A  N A T I V E  C O M M U N I T Y  DOE.'- a v A  F E E L  T H A T  T H E  C O N S T I T U T I O N  O F  

T H I S  S T A T E  - O N E  O F  T H E  M O S T  P R E C I O U S  D O C U M E N T S  W E  H A V E  - S H O U L D  

B E  U S E D  A S  P O L I T I C A L  L E V E R A G E  I N  T H E  L E G I S L A T I V E  P R O C E S S  O R  M A D E  

T O  D E P E N D  O N  A C T I O N S  B Y  T H E  U N I T E D  S T A T E S  C O N G R E S S .  W E  O W E  T H E  

C O N S T I T U T I O N  B E T T E R  T R E A T M E N T  T H A N  T H A T .  I F  S U B S I S T E N C E  I S  

INDEED. O N E  O F  T H O S E  F U N D A M E N T A L  P O L I C Y  I S S U E S  D E S E R V I N G  O F  

I N C L U S I O N  I N  T H E  C O N S T I T U T I O N ,  W E  S H O U L D  D O  I T  B E C A U S E  I T  IS 

R I G H T ,  A N D  W E  S H O U L D  D O  I T  N O W .

. I T  I S  W O R T H  A D D I N G  T H A T  T H E R E  A R E  M A N Y  G O O D  L E G A L  M I N D S  

W H O  D I S A G R E E  W I T H  T H E  G O V E R N O R ' S  C O N T E N T I O N  T H A T  H I S  B I L L  

C O M P L I E S  W I T H  T H E  C O N S T I T U T I O N  A S  I T  N O W  R E A D S .  T O  M Y  

K N O W L E D G E ,  N O  W R I T T E N  O P I N I O N  B Y  T H E  A T T O R N E Y  G E N E R A L  C O N C E R N I N G  

T H E  C O N S T I T U T I O N A L I T Y  O F  T H E  G O V E R N O R ' S  B I L L  H A S  B E E N  R E N D E R E D .

I W O U L D  L I K E  T O  S U G G E S T  T H A T  T H E  L E G I S L A T U R E  R E Q U E S T  S U C H  A  

W R I T T E N  O P I N I O N ,  S P E C I F Y I N G  T H A T  T H E  A T T O R N E Y  G E N E R A L  E X P L A I N  

I N  D E T A I L  N O T  O N L Y  W H E T H E R  T H E  B I L L  I S  C O N S T I T U T I O N A L  ( W H I C H  I S



E S S E N T I 7 \ L L Y  A  P O L I T I C A L  C A L L )  B U T  T H E  L E G A L  R E A S O N I N G  B E H I N D  

T H A T  D E T E R M I N A T I O N  ( W H I C H  I S  A N  E X E R C I S E  I N  L A W ) ! W E  A L L  N E E D  

T O  H E A R  W H Y  T H I S  B I L L ,  F O L L O W I N G  T H E  M c D O W E L L  D E C I S I O N ,  I S  N O T

J U S T  A S  V I O L A T I V E  O F  T H E  E Q U A L  P R O T E C T I O N  O R  C O M M O N  U S E  C L A U S E S

O F  T H E  C O N S T I T U T I O N  A S  W A S  T H E  O L D  R U R A L  P R E F E R E N C E .

H A V I N G  R A I S E D  T H O S E  . C A V E A T S ,  L E T  M E  C O N C L U D E  O N  T H E  I S S U E  

O F  A  C O N S T I T U T I O N A L  A M E N D M E N T  B Y  S A Y I N G  T H A T  T H E  G O V E R N O R ' S  

W I L L I N G N E S S  T O  D I S C U S S  I T  I S  E N C O U R A G I N G  A N D  M A Y  C O N S T I T U T E  A  

S I G N I F I C A N T  B R E A K T H R O U G H ,  I F  T H E  L A N G U A G E  O F  S U C H  A N  A M E N D M E N T  

A N D  T H E  L A N G U A G E  O F  A N  A P P R O P R I A T E  S T A T U T E  C A N  B E  W O R K E D  O U T .

A C C O R D I N G L Y ,  I H A V E  C O N T A C T E D  T H E  G O V E R N O R ' S  O F F I C E  I N  O R D E R  T O  

S E E  I F  T H E R E  I S  C O M M O N  G R O U N D  R E G A R D I N G  A- C O N S T I T U T I O N A L

A M E N D M E N T  A N D / O R  A  S T A T U T E .

L E T  MF. M O V E  O N ,  M R .  C H A I R M A N ,  T O  A  B R I E F  D I S C U S S I O N  O F  T H E  

S T A T U T O R Y  L A N G U A G E  P R O P O S E D  I N  S . B .  4 4 3  N O W  B E F O R E  T H I S  

C O M M I T T E E .  T H I S  B I L L  . W A S  W O R K E D  O N  E X T E N S I V E L Y  B Y  T H E  

G O V E R N O R ' S  O F F I C E ,  T H E  A T T O R N E Y  G E N E R A L ' S  O F F I C E  A N D  T H E  

N I N E - M E M B E R  G O V E R N O R ' S  S U B S I S T E N C E  A D V I S O R Y  C O U N C I L ,  D U R I N G  T H E  

P A S T  F O U R  M O N T H S .  A L T H O U G H  T H E  I N D I V I D U A L  M E M B E R S  O F  T H E

C O U N C I L  A N D  T H E  O R G A N I Z A T I O N S  T H E Y  R E P R E S E N T  D I D  N O T  S I G N  O F F  O N  

T H E  P R O D U C T  Y O U  H A V E  I N  F R O N T  O F  Y O U  ( B E C A U S E  E A C H  O F  T H E M  M I G H T  

H A V E  F O U N D  S I G N I F I C A N T  F L A W S  I N  T H E  T E X T ) , T H E R E  C A N  B E  N O  D O U B T  

T H A T  T H I S  H A S  B E E N  A  G O O D - F A I T H  E F F O R T  B Y  C I T I Z E N S  A N D  P O L I T I C A L  

L E A D E R S  T O  T R Y  T O  F I N D  A  S O L U T I O N  T O  A L A S K A ' S  D I L E M M A .  T H E  

G O V E R N O R  I S  T O  B E  C O M M E N D E D  F O R  H I S  E F F O R T S  A N D  P E R S O N A L  

C O M M I T M E N T  IN P U L L I N G  T O G E T H E R  D I F F E R E N T  U S E R  G R O U P S  A N D  IN
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G E T T I N G  T H E M  T O  T A L K  F R A N K L Y  A N D  H O N E S T L Y  W I T H  O N E  A N O T H E R  A B O U T  

T H E  M O S T  D I V I S I V E  I S S U E  IN S T A T E  P O L I T I C S .

T H E  Q U E S T I O N  N O W  B E F O R E  US, H O W E V E R ,  IS N O T  T H E  P R O C E S S  B U T  

T H E  P R O D U C T ;  A N D  I N E E D  T O  S T A T E  A T  T H E  O U T S E T  T H A T  T H I S  B I L L  

C A N N O T  B E  S U P P O R T E D  B Y  T H E  A L A S K A  F E D E R A T I O N  O F  N A T I V E S  O R  BY 

T H E  S T A T E W I D E  N A T I V E  C O M M U N I T Y '  W I T H O U T  S I G N I F I C A N T '  A L T E R A T I O N .  

I F  E N A C T E D ,  I T  W O U L D  P R O D U C E  A N  U N A C C E P T A B L E  L O S S  O F  S U B S I S T E N C E  

P R O T E C T I O N S  F O R  N A T I V E  V I L L A G E S  - W I T H  O R  W I T H O U T  A  

C O N S T I T U T I O N A L  A M E N D M E N T  A N D  R E G A R D L E S S  O F  W H A T  T H E  C O N G R E S S  

M I G H T  D O  W I T H  A N I L C A .  A S  A  S T A R T I N G  P O I N T ,  I N E E D  T O  L I S T  F O R  

Y O U  F I V E  F U N D A M E N T A L  A R E A S  O F  C O N C E R N  W H I C H  M A K E  T H E  G O V E R N O R ' S  

B I L L  A N  H I S T O R I C A L  S T E P  B A C K W A R D S .

F I R S T ,  T H E  L E V E L  O F  G U A R A N T E E  O F  T H E  S U B S I S T E N C E  P R E F E R E N C E  

I N  V I L L A G E S  O F  T H E  B U S H  I S  N O T  A S  H I G H  A S  T H E  L E V E L  O F  

G U A R A N T E E  O F F E R E D  I N  F E D E R A L  L A W  - A N D  IN S T A T E  L A W  B E F O R E  T H E  

M c D O W E L L  DECISION.. A S  O R I G I N A L L Y  C O N S I D E R E D . B Y  T H E  S U B S I S T E N C E .  

A D V I S O R Y  C O U N C I L ,  T H I S  B I L L  W O U L D  HAVE. P R O V I D E D  T O  R E S I D E N T S  O F  

S U C H  C O M M U N I T I E S  A N  I R R E B U T T A B L E  P R E S U M P T I O N  O F  E L I G I B I L I T Y  F O R  

T H E  P R E F E R E N C E .  • H O W E V E R ,  L A T E  I N  T H E  P R O C E S S ,  T H E  A T T O R N E Y  

G E N E R A L ' S  O F F I C E  S T R O N G L Y  A D V I S E D  T H A T  T H E  W O R D  " I R R E B U T T A B L E "  

B E  R E M O V E D .  SO, T H E  C U R R E N T  B I L L  M E A N S  T H A T  S O M E  P E O P L E  W H O  

R E S I D E  IN S M A L L  N A T I V E  V I L L A G E S  M A Y  IN F A C T  B E  R E Q U I R E D  T O  P R O V E  

T H E I R  I N D I V I D U A L  E L I G I B I L I T Y .  IT T H A T  H A P P E N S  - IF T H E  F A B R I C  

O F  G R O U P  R E L A T I O N S H I P S  IN N A T I V E  V I L L A G E S  IS F U R T H E R  W E A K E N E D  BY 

A N  E X T E R N A L L Y - I M P O S E D  I N D I V I D U A L I Z A T I O N  - T H E N  W E  W I L L  H A V E  

D E A L T  A  G R I E V O U S  B L O W  T O  P R E C I S E L Y  T H O S E  C O M M U N I T I E S  F O R  W H I C H



- 9 -

T H E . S U B S I S T E N C E  P R E F E R E N C E  W A S  D R A F T E D  I N  T H E  F I R S T  PLACE.'

S E C O N D ,  T H E  G O V E R N O R ' S  B I L L  B E G I N S  B Y  E X E M P T I N G  E N T I R E  F I S H  

S T O C K S  A N D  G A M E  P O P U L A T I O N S  - T H A T  IS, W H O L E  G E O G R A P H I C A L  A R E A S  

O F  T H E  S T A T E  - F R O M  S U B S I S T E N C E  U S E S ,  R E G A R D L E S S  O F  T H E  

E L I G I B I L I T Y  O F  T H E  P E O P L E  A N D  C O M M U N I T I E S  IN T H O S E  A R E A S .  I T  IS 

C L E A R  T H A T  P R E L I M I N A R Y  ' P O L I C Y  D E C I S I O N S  W E R E  M A D E  B Y  T H E  

G O V E R N O R ' S  O F F I C E  T H A T  C E R T A I N  A R E A S  O F  T H E  S T A T E  W O U L D  H A V E  T O  

B E  A U T O M A T I C A L L Y  E X E M P T E D  - B E C A U S E  T H E Y  A R E  P L A C E S  I N  W H I C H  

T H E R E  IS S I G N I F I C A N T  U S E R  G R O U P  C O N F L I C T  O V E R  R E S O U R C E S .  B U T  

T H E  W H O L E  P O I N T  O F  H A V I N G  A  S U B S I S T E N C E  P R E F E R E N C E  IS T O  P R O T E C T  

L E G I T I M A T E  S U B S I S T E N C E  U S E R S  I N  P L A C E S  W H E R E  T H E R E  IS C O N F L I C T ,  

N O T  W H E R E  T H E  I S S U E  IS M O O T .  I F  A L A S K A N S  A R E  E L I G I B L E  F O R  T H E  

S U B S I S T E N C E  P R E F E R E N C E  I N  A N Y  L O C A T I O N  O F  T H E  S T A T E ,  B A S E D  O N  

L I F E S T Y L E ,  T H E Y  S H O U L D  A L L  B E  T R E A T E D  E Q U A L L Y ,  N O  M A T T E R  H O W  

D I F F I C U L T  T H A T  M A K E S  T H E  P O L I T I C S  O F  T H E  F I S H  A N D  G A M E  B O A R D S .

T O  D O  O T H E R W I S E  .IS N O T  O N L Y .  U N F A I R  B U T  P R O B A B L Y '
. «' '  * *• «.

U N C O N S T I T U T I O N A L .  . . .  ' *

T H I R D ,  T H E  G O V E R N O R ' S  B I L L  E F F E C T I V E L Y  G U T S  T H E  F U N D A M E N T A L  

M A N A G E M E N T  P R I N C I P L E  W H I C H  P R E V A D E S . T I T L E - V I I I  O F  A N I L C A ,  AS' 

R E F I N E D  B Y  T H E  F E D E R A L  C O U R T S :  T H E  C O N C E P T  T H A T  T H E  B O A R D S  O F

F I S H  A N D  G A M E  M U S T  M A N A G E  T H E  E N T I R E  S U B S I S T E N C E  S Y S T E M  I N  S U C H

A  W A Y  A S  T O  I N F L I C T  T H E  " L E A S T  A D V E R S E  I M P A C T "  O N  T H E  " C U S T O M A R Y

A N D  T R A D I T I O N A L "  P R A C T I C E S  O F  A L A S K A N  C O M M U N I T I E S .  T H A T

L A N G U A G E  IN F E D E R A L  L A W  C O N S T I T U T E S  T H E  L E G A L  B U L W A R K  O F  

S U B S I S T E N C E  P R O T E C T I O N S  F O R  N A T I V E  V I L L A G E S .  I T S  R E M O V A L  O R  

D I M I N U T I O N  W O U L D  O P E N  T H E  D O O R  T O  A  G R A D U A L  E R O S I O N  O F  T H E



E N T I R E  S Y S T E M .  T H E  G O V E R N O R ' S  B I L L ,  W H I L E  M A K I N G  R H E T O R I C A L  

G E S T U R E S  IN T H E  D I R E C T I O N  O F  C U S T O M A R Y  A N D  T R A D I T I O N A L  U S E S ’, '' 

E F F E C T I V E L Y  S U B S T I T U T E S  A  C O N C E P T  O F  " R E A S O N A B L E  O P P O R T U N I T Y , "  

W H I C H  T H E  B O A R D S  M U S T  P R O V I D E  T O  S U B S I S T E N C E  U S E R S . '  W H E N  

C O M P A R E D  T O  T H E  F E D E R A L  L A N G U A G E ,  T H A T  S T A N D A R D  IS I N A D E Q U A T E  

A N D  M U S T . B E  R E W R I T T E N .

F O U R T H ,  T H E  G O V E R N O R ' S  B I L L  - I N  D E F I N I N G  E L I G I B I L I T Y  F O R  

T H E  S U B S I S T E N C E  P R E F E R E N C E  B Y  L I F E S T Y L E ,  R A T H E R  T H A N  B Y  

R E S I D E N C E  - I N E V I T A B L Y  R U N S  I N T O  T H E  P R O B L E M  O F  S E T T I N G  U P  

D E M O N S T R A B L E  C R I T E R I A  O F  I N D I V I D U A L  E L I G I B I L I T Y .  I F  A N  A L A S K A N  

I N  A N Y  O F  T H E  T H R E E  L E V E L S  O F  C O M M U N I T I E S  IS R E Q U I R E D  T O  P R O V E  

H I S  O R  H E R  E L I G I B I L I T Y  F O R  T H E  P R E F E R E N C E ,  S E V E N  S T A N D A R D S  A R E  

T O  B E  M E A S U R E D  O N  A  C U M U L A T I V E  P O I N T  S Y S T E M .  T H I S  C O M M I T T E E  

S H O U L D  C A R E F U L L Y  J U D G E  T H O S E  S E V E N  C R I T E R I A  A N D  A S K  I T S E L F  

W H E T H E R  T H E Y  A R E  I N  F A C T  E N F O R C E A B L E .  T O  ME, T H E Y  A P P E A R  T O  B E  

I L L - D E F I N E D  B E H A V I O R A L  D E S C R I P T I O N S ,  A N D  T O  T H E  E X T E N T  T H A T  T H E Y  

H A V E  N U M B E R S  A T T A C H E D ,  T H E Y  A R E  E F F E C T I V E L Y  U N E N F O R C E A B L E .  . '.THIS 

M E A N S  T H A T  T H E  M A N A G E M E N T  S Y S T E M  F O R  " T H E  M O S T  E M O T I O N A L L Y  

C H A R G E D  I S S U E  I N  S T A T E  P O L I T I C S  W I L L  E S S E N T I A L L Y  R E S T  O N 'T H E  

" H O N O R  S Y S T E M . "  I S U B M I T  T O  Y O U  T H A T  S E L F - E N F O R C E M E N T  W I L L  N O T  

W O R K  A N D  T H A T  T H E  R E S U L T  W I L L  B E  A N  A G O N I Z I N G  T A N C L E  OF 

B U R E A U C R A C Y ,  I N T R U S I V E  I N V E S T I G A T I O N ,  F I S C A L  C O S T  T O  T H E  S T A T E ,  

A N D  E N D L E S S  L E G A L  A P P E A L S  W H I C H  W I L L  M A K E  T H E  I M P L E M E N T A T I O N  DF 

T H E  L I M I T E D  E N T R Y  S Y S T E M  L O O K  E A S Y  B Y  C O M P A R I S O N .

F I N A L L Y ,  T H E  G O V E R N O R ' S  B I L L  A C C O R D S  E N T I R E L Y  T O O  M U C H  

R E G U L A T O R Y  D I S C R E T I O N  T O  T H E  B O A R D S  O F  F I S H  A N D  GAME.
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O N E  O F  T H E  F U N D A M E N T A L  L E S S O N S  S U B S I S T E N C E  U S E R S  H A V E  L E A R N E D  

O V E R  T H E  Y E A R S  IS T H A T  IT IS N O T  E N O U G H  T O  G E T  A  G O O D  S T A T U T E  IN 

F E D E R A L  O R  S T A T E  LA W .  T H A T  I S  A  F I R S T  S T E P ,  O F  C O U R S E .  B U T  IT 

' IS A L S O  N E C E S S A R Y  T O  H A V E  A N  A D M I N I S T R A T I V E  S Y S T E M  - B O A R D S ,  

D E P A R T M E N T  A N D  A D V I S O R Y  M E C H A N I S M S  - W H I C H  IS W I L L I N G  T O  C A R R Y  

O U T  T H E  LA W .  T I M E  A N D  A G A I N ,  S U B S I S T E N C E  U S E R S  H A V E  T H O U G H T  

T H E Y  H A D  A  G O O D  S T A T U T E ,  O N L Y  T O  S E E  I T  W H I T T L E D  D O W N  IN T H E  

R E G U L A T O R Y  P R O C E S S  B Y  P O L I T I C A L  E L E M E N T S  D E D I C A T E D  T O  T H E  

R E D U C T I O N  O R  E L I M I N A T I O N  O F  S U B S I S T E N C E  P R O T E C T I O N S .  W H A T

S U B S I S T E N C E  U S E R S  N E E D  IS N O T  O N L Y  A  C O N S T I T U T I O N A L  A M E N D M E N T  

A N D  A N  A P P R O P R I A T E  S T A T U T E  B U T  A  R E G U L A T O R Y  S T R U C T U R E  C O M M I T T E D  

T O  D E F E N D I N G  S U B S I S T E N C E  A S  V I G O R O U S L Y  A S  I T  D E F E N D S  T H E

I N T E R E S T S  O F  S P O R T  A N D  C O M M E R C I A L  U S E S .

IN C L O S I N G ,  I W A N T  Y O U  T O  K N O W  T H A T  T H E  A L A S K A  F E D E R A T I O N  

O F  N A T I V E S  A N D  T H E  S T A T E W I D E  N A T I V E  C O M M U N I T Y  R E M A I N  C O M M I T T E D  

■TO D O I N G  E V E R Y T H I N G  P O S S I B L E  . T O  N E G O T I A T E  A N  A P P R O P R I A T E  

S T A T U T E  A N D  • C O N S T I T U T I O N A L  A M E N D M E N T .  W H I L E  W E  W I L L  N O T  Y I E L D  

O N  C R I T I C A L  I S S U E S  O F  S U B S I S T E N C E  P R O T E C T I O N  F O R  T H E  V I L L A G E S ,  

W E  W I L L  C O N T I N U E ,  A S  W E  H A V E  F O R - M O N T H S  O N ' T H E  S U B S I S T E N C E  

A D V I S O R Y  C O U N C I L ,  T O  T A L K  W I T H  T H E  G O V E R N O R  A N D  O T H E R  I N T E R E S T S  

I N  O R D E R  T O  S E E  W H A T  C A N  B E  A C C O M P L I S H E D .  N O T  T H E  L E A S T  R E A S O N  

F O R  T H I S  C O N T I N U I N G  E F F O R T  IS T H E  F A C T  T H A T  T H E  A F N  W I L L  H O L D  A  

S T A T E W I D E  S U B S I S T E N C E  S U M M I T  C O N F E R E N C E  IN A N C h O R A G E  O N  M A R C H  23 

A N D  24. A T  THA.T T I M E ,  I H O P E  T O  B E  A B L E  T O  P R E S E N T  T O  T H E

A S S E M B L E D  R E P R E S E N T A T I V E S  O F  T H E  S T A T E W I D E  N A T I V E  C O M M U N I T Y  T H E

B E S T  O F F E R  W H I C H  T H E  G O V E R N O R ,  I N  H I S  W I S D O M ,  F E E L S  T H A T  H E  C A N



- 1 2 -

M A K E  T O  US O N  S U B S I S T E N C E .  W E  W I L L  T H E N  K N O W  F I N D  O U T  W H E T H E R  

A N Y  C H A N G E S  W H I C H  T H E  G O V E R N O R  H A S  B E E N  W I L L I N G  T O  M A K E  W I L L  

M A K E  H I S  P R O P O S A L  A C C E P T A B L E  T O  T H E  N A T I V E  C O M M U N I T Y  O R  N O T .  IF 

SO, T H E N  W E  M A Y  W E L L  H A V E  A  S O L U T I O N .  I F  N O T ,  T H E N  W E  R E M A I N  A T  

I M P A S S E  A N D  W E  W I L L  C O N T I N U E  T O  W O R K  O N  I T  W I T H  T H E  G O V E R N O R ,  

T H E  L E G I S L A T U R E ,  T H E  F E D E R A L  A G E N C I E S  A N D  T H E  C O U R T S .  H O W E V E R  

I T  C O M E S  O U T ,  I W A N T  Y O U  T O  K N O W  T H A T  O U R  O R G A N I Z A T I O N S  R E M A I N  

C O M M I T T E D  T O  T H E  V A L U E  O F  O P E N  P U B L I C  D I A L O G U E  A N D  N E G O T I A T I O N ,  

A N D  W E  A R E  A T  Y O U R  S E R V I C E  D U R I N G  Y O U R  C O N S I D E R A T I O N  O F  T H E  

S U B S I S T E N C E  I S S U E .  W H A T E V E R  Y O U  N E E D  F R O M  US, Y O U  HAVE.

T H A N K  Y O U ,  MR. C H A I R M A N  A N D  M E M B E R S  O F  T H E  C O M M I T T E E .  I 

W O U L D  B E  H A P P Y  T O  T R Y  T O  A N S W E R  A N Y  Q U E S T I O N S  T H E  C O M M I T T E E  M A Y  

H A V E .



UNITED FISHERM EN  OF ALASKA

211 4th Street, Suit 112 
Juneau, AK 99801 
907-586-2820 

Fax# 907-463-2545

M E M B E R  A S S O C I A T I O N S

A la s k a  C r a b  C o a l i t i o n  
A la s k a  I n d o p o n d o n t  F i s h e r m e n 's  

M a r k o t in g  A s s o c i a t i o n  

A la s k a  L o n g l in e  F i s h e r m a n 's  
A s s o c i a t i o n  

A la s k a  T r o l le r s  A s s o c i a t i o n  

B e r in g  S e a  F i s h e r m e n 's  A s s o c i a t i o n  

B ris to l B a y  D r i f tn e t te r s  A s s o c i a t i o n  
C o n c e r n e d  A r o a  'M '  F i s h e r m e n  
C o o k  In le t A q u a c u l t u r e  A s s o c i a t i o n  

C o p p e r  R iv e r  F i s h e r m e n 's  C o o p e r a t i v e  
C o r d o v a  D is tr ic t  F i s h e r m e n  U n i te d  

K e n a i P e n i n s u l a  F i s h e r m e n 's  A s s o c i a t i o n  
N o r th  P a c i f i c  F i s h e r i e s  A s s o c i a t i o n  

N o r th e rn  S o u t h e a s t  R e g i o n a l  

A q u a c u l tu r e  A s s o c i a t i o n  
P e n in s u l a  M a r k o t in g  A s s o c i a t i o n  
P e t e r s b u r g  V o s s o l  O w n e r s  A s s o c i a t i o n  

P r in c e  W illia m  S o u n d
A q u a c u l tu r e  A s s o c i a t i o n  

P r in c e  W illia m  S o u n d  S e i n e r s  A s s o c i a t i o n  
S e a f o o d  P r o d u c e r s  C o o p e r a t i v e  

S o u t h e a s t  A la s k a  S e i n e r s  
S o u th e r n  S o u t h e a s t  R e g i o n a l  

A q u a c u l tu r e  A s s o c i a t i o n  
U n ite d  C o o k  In le t  D rift A s s o c i a t i o n  

U n ite d  S o u t h e a s t  A la s k a  G il l r m tte r s  

W e s te r n  A la s k a  C o o p e r a t i v e  
M a r k e t in g  A s s o c i a t i o n

Area K Seiners Association

March 26, 1992

The Honorable Lloyd Jones
Chairman, Senate Resources Committee
State of Alaska
Post Office Box V
Juneau, Alaska 99811

Dear Senator Jones:

The United Fishermen of Alaska's Board of Directors 
voted, at its annual meeting held February 7-13 in 
Juneau, to support the legislation that was the result 
of the Governor's Subsistence Advisory Council recommen­
dations. We would like to advise you that we strongly 
support Senate Bill 443.

The continued support of these measures by the united 
Fishermen of Alaska is dependent upon a review of any 

amendments that may be made by the legislature.

The United Fishermen of Alaska supports this legis­
lation in the present form. We simply believe that it 

equitably deals with all the user groups of Alaska's 
fish and game resources.

Very truly yours,

i.der

e Director

GS:phl



CORDOVA DISTRICT FISHERMEN INTO
P.O. Box *19

(jirdimi. Alaska 99574

Phone (9117) 4 2 4 4 4 4 7  Fax (907) 424-.'i4:i()

March 7,1992

Position Paper 

SB 433

Cordova District Fishermen United commends the Subsistence Task Force for 
crafting a reasonable and equitable bill to address the issue of subsistence. CDFU 
supports SB 443 and urges tne Senate Resources Committee to accept the bill in its 
present form and avoid making substantive changes to its content or intent.

CDFU endorses the proposal to prioritize communities based on population and 
traditional dependency on subsistence to determine access to subsistence resources. 
This plan will ensure that Alaskans who rely on indigenous fish and game as primary 
food sources will have priority over less dependent communities for subsistence 
harvesting. The proposal also provides clear guidelines defining subsistence user 
groups which will facilitate and simplify the management of fish and game resources 
for subsistence based on sustained yield.

CDFU supports the definition ox "customary trade" as defined in SB 443. This 
definition clearly states that subsistence foods may not be sold in commercial 
channels and will clarify the current vagueness surrounding what constitutes 
customary trade.

It is CDFU’s position that SB 443 adequately addresses the taking of fish and game 
for subsistence and provides a fair andf objective system to determine access to and 
use of subsistence resources. We urge your support of HB 443 as it is presently 
written.
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committee name

committee on .— jjf- _ , dated O S / ^ 7 / $ 3  _
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testimony to 
A la s ka  S e n a t e  Res ources Committe e 
on SB443  - S u b s is t en ce  Legisla ti on  

by R i c ha r d H. Bishop 
■for the A l a s k a  Outdoor Council

M y  n a m e  is Dick Bishop: t live at 1555 G u s’a Grind, Fairbanks, 
99709.

I am t e s t i f y i n g  on behalf of the Alas ka  Outdoor C o u n c i 1, a 
s t a t e w i d e  c o a l i t i o n  of over 10,000 Ala skans including 50 groups, 
who s u p p o r t  sound s c ie n t i f i c  ma nagement of fish and w i l d l i f e  and 
p u b l i c  a c c e s s  to public r e s o u r c e s  consistent with A l a s k a ' s  
C o n s t i t u t i o n .

The O u t d o o r  C o u n c i l ' s  p o l i c y  reg ar di ng a s u b s i s t e n c e  p r i o r i t y  law 
is that a p r i o r i t y  law is un n ec e s s a r y  to a c c o m m o d a t e  sub si stence 
uses, but if a p r i o r it y is esta b l is he d  it should be based on 
individual  c r i t e r i a  r e l a t e d  to reso urce dependency, — that is, a 
s u b s i s t e n c e  l i f e s t y l e — and must be  constitutional under the 
p r e s e n t  s t a t e  Co nstituti on . The Council has never o p po se d  
s u b s i s t e n c e  use; the Council has consis tently su p p or te d  the 
p r a c t i c e  of using the r e s o u r c e s  of the land to feed one's 
family. But the Council h as  c on s istent ly  opposed the rural 
p r i o r i t y  and other d i s c r i m i n a t o r y  criteria.

The A l a s k a  Outdoor Council, at its statewide c o n v e n t i o n  on March 
1, v ot ed  to take ro p o s i t i o n  on SB443 and N9552 at this time, but 
o r d e r e d  its Board cf D i r e c t o r s  to monitor the l e g i sl at i on  and 
r e s p o n d  to c h a ng e s as needed.

C o n c e r n s  e x p r e s s e d  by O u td o or  Council members werei

i* 5iiiscsQ£ gysUlxLQa scQcedyces iac sybsisteQae eciocit*
w°yi£ d e p e n d  go pi_ac» gf eggi.dency. Some viewed 

this as unco n st it u ti o na l , others saw it as less ser io u s
legally but n e v e r t h e l e s s  unfair. Still o t h e r s  saw it as
the ba s is  for legal ar g um e nt  favoring Indian country. The 
L e g i s l a t u r e  should b e  sure that qualifying p r o c e d u r e s  are 
fair, co ns ti tu tional and without Indian c o u n t r y  
im plication. The O u td o or  C o u n c i 1 has r e c o m m e n d e d  in 
p r e v i o u s  d i s c u s s i o n s  that all applicants file an affidavit 
si mi l a r to the P e r m a n e n t  Fund dividend af fidavit  which 
co ul d  be  q ue s ti on e d by the State i f  necessary.

2, Jher f? no mgehan i.£(n lg the bill £9 vgr i_f y ingjLv^gual. 
a y s i l l i.9 Q î n rurfl areas eng C§9i2QiJ. £§Q£ECS* The 
bill m akes p r e s u m p t i o n s  about the proportio ns  of p e o p l e  who 
qu al i fy  in rural a r ea s  and regional centers, ba se d on 
general b ac kg r o u n d  i nf or m a t i o n  provided by the D ep ar tment



of Fi s h  and Game. To be  sure t h e s e  p r e s u m p t i o n s  are correct 
and a re fa ir ly applied in the future, the D e p a r t m e n t  and 
B oards noed a system  to verify a nd  p e r i o d i c a l l y  u p d a t e  the 
information. We ha ve  reco m me n de d th at a s c i e n t i f i c  
s amplin g s c h e m e  be developed by t h e  D e p a r t m e n t  to gather 
in fo r m at i on  on which periodic r e c o m m e n d a t i o n s  can be  ma de  
to the B o ar d s regardin g the a p p l i c a b i 1 ity of p r e s u m p t i o n s  
made in Se ct i o n 1 6. 0 5. 2 6 8 ( h ) .

3- lbs miQimyiT) qciia tift lac lQbi¥A.Eiual ayaU fiEsbica as e 
a c i B c i i x  y & t c  aefc cbgcftsfcstl&e ssffisaDe a b a  s i t
ibfl i SQ b- in a aufeailiBQEt U i l B & i f f * .  Xf th i s  law is 
enacted, we b e l i e v e  exper i en c e will d e m o n s t r a t e  that the 
m i n i m u m  c r i t e r i a  must reflect a g r e a t e r  d e p e n d e n c e  on fish 
and g a m e  resources.

4- lbs S D & B S S S d  l e a i s U i i B Q *  £ft i i  Q 9 » StSQbSa. m s t  £go££j,Q 3
«0§y£C£ii£¥ gifitemgQt^ clari fy in g that t he  L e g i s l a t u r e  
in te nd s that as law it neithe r a d d s  to or d i m i n i s h e s  the 
legal a r g u m e n t s  for Indian country. The d i f f e r e n c e  in 
a d m i n i s t r a t i v e  r e qu i re me n ts  for p r i o r i t y  u s e  app li cants, 
b a se d  upon residency, raises t h e  question. A n y  legi s la t io n 
which p r o v i d e s  ben e f it s to r e s i d e n t s  of p r i m a r i l y  N a t i v e  
c o m m u n i t i e s — and whi ch Na tives livi ng in m o r e  c o s m o p o l i t a n  
areas do not r e c e i v e — can be u s e d  in a r g u m e n t s  for Indian 
country. The 9th Circuit Court of A p p e a l s  r e c e n t l y  m a d e  
this clear in its Tyonek ruling w h e r e i n  t h e y  d e c l a r e d  that 
the federal rural p riorit y h e l p e d  T y on ek  me et  the "Indian
C o u n tr y  ttr»C“.

s* lbs bi ll  s b g ul b  scsyc® £&a£ sufesisfceQs® 6NB  s£bfi£ ys»s
sbflylb C£§y!23S bb*D CS af i yC C M CfiESi'fltCj. Prese nt l y,  only 
s u b s i s t e n c e  uses are required to be  r e i n s t a t e d  in S e c t i o n  
1 6 .0 5 .2 6 8 ( 2 ) .

6 * «ycbiD" fibSWlb bfi bsfiQBtfi Xt is i m p o r t a n t  in d e c i d i n g  how 
and w h e r e  t h e  a d mi n i s t r a t i v e  r e q u i r e m e n t s  are a p p l i e d  to 
i nd i v i d u a l s  in Sec* 16.05.268(f).

The long, d i s c r i m i n a t o r y  his to r y of the s u b s i s t e n c e  p r i o r i t y  law 
has so s e ns i ti ze d  p e o p l e  that they are e x t r e m e l y  w a r y  of 
co n ti n ue d  unfair trea tm en t or loss of p r i v i l e g e d  use. There is a 
tendency to see "boogey men" in many p r o v i s i o n s  of this bill.

However, t h e  Ou tdoor Council wants to avo id the s i t u a t i o n  Mark 
Twain d e s c r i be d wh e n  he said! " I t”* e a s y  to find fault, if o n e  
has that disposi ti on . There once was a man who, not b e i ng  ab le  
to find any other fault with his coal, c o m p l a i n e d  that t h e r e  wer e 
too many p r e h i s t o r i c  toads in it."

There are p e o p l e  d e t e r m i n e d  to find lots of toads in this
b i l l — and there ar* some, but they do not. w a r r a n t  total r e j e c t i o n



The p r i n c i p l e  of baa in g  a p r i o r i t y  upon individual criteri a 
.'•-lAted to resource? d e u e n c o n c y  i* a q u a n t u m  leap fo rw ard— both 
legally and othically.

This bill c o r r e c t s  n u m e r o u s  ser i ou s  f la w s in past legislation.
It g r e a t l y  i m p r o v e s  resources p r o t e c t i o n  provisions. It conforms 
to the p r i n c i p l e s  cf basin g a p r i o r i t y  on res ou r ce  dependenc y 
rupasursd by individual criteria. It a l l o w s  a person to qualify 
r e g a r d l e s s  of r e s i d e n c y  location. It p r o h i b i t s  commercial sale 
of c u b a i t s s n c e  resources, auch as s a l m o n  r o e  or herring roe on 
kelp. It m a n d a t e s  action to i n c r e a s e  low fish or game numbers. 
The bill has s t r o n g t h u n e d  r e s o u r c e  p r o t e c t i o n  and management.

Fr om  the p e r s p e c t i v e  of your c o m m i t t e e ' s  major r es p on si bility of 
good r e s o u r c e  st ewardship, we see n o  r e a s o n  that it-'s pa ss age 
should be  delayed. Cther c o m m i t t e e s  will addre ss  our concerns 
r e g a r d i n g  legal and coni&ti tutlonai issues.

We a p p la u d the G o v e r n o r  for his d e t e r m i n a t i o n  to develop a good 
s u b s i s t e n c e  law. We urge the L e g i s l a t u r e  to follow his lead.

No  c o n s t i t u t i o n a l  am e n dm e nt  is r e q u i r e d  to  ma k e this pro p os ed  law 
worka ble. The A l a s k a  Outdoor Council o p p o s e s  any constitutional 
a me n d m e n t  r e g a r d i n g  a s u b s i s t e n c e  pri ority.

o f  t h e  b i l l .  S e l e c t i v e  t o a d - s q u a s h i n g  c a n  im p r o v e  t h e  b i l l .
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C E R E N E  J. P A U L  

8 ^ 7  F a u l t l l n e  A v e .

N o r t h  P o l e ,  A k .  9 9 7 0 5

S E N A T E  R E S O U R C E S  C O M M I T T E E

H O U S E  B I L L 5 5 2

H B - 5 5 2  is t h e  9 a m e  a s  p r e v i o u s  L e g i s l a t i o n  i n  t h a t  i t  s t i l l  

d i s c r i m i n a t e s  o n  t h e  b a s i n  o f  a p e r s o n ' s  r e s i d e n c e .  U r b a n / R u r a l  

w a s  f o u n d  u n c o n s t i t u t i o n a l  b y  the C o u r t .  U n d e r  the n e w  p r o p o s e d  

3 e o t l o n ,  Seo, 1 6 . 0 5 ^268 oar. (f) H B « 5 5 2  s u b s t i t u t e s  n u m b e r s  o f  h u m a n

p o p u l a t i o n  p e r  c o m m u n i t y  a n d  r e q u i r e s  a  R u r a l  r e s i d e n c y  to q u a l i f y

• < ,
a n d  d i s q u a l i f i e s  y o u  if y o u  r e s i d e  i n  a n  U r b a n  a r e a  w h e r e  h u m a n  

p o p u l a t i o n  is 7 , 0 0 0  o r  g r e a t e r .  Par. (g) s t a t e s ,  t h e  B o a r d s  s h a l l  

j o i n t l y  c o n s i d e r  t h e  r e l a t i v e  i m p o r t a n c e  o f  s u b s i s t e n c e  et c .  The 

B o a r d s  o f  P i s h  &  G a m a  c a n  n o t  s o l v e  t h i s  e n o r a o u 3  p r o b l e m .

I o p p o s e  H B - 5 5 2  i n  i t ’s p r e s e n t  f o r m ,  i t  d o e s  n o t  a l l o w  f o r  e q u a l  

a c o e s s  o r  a n  e q u a l  o p p o r t u n i t y .  P r i o r  to t h e  s u b s e s t e n c e  l a w  i n  1 9 7 8  

i t  s e e m e d  t h a t  a l l  A l a s k a n 1s w e r e  h a p p y  w i t h  t h e  e x i s t i n g  c o n d i t i o n s ,  

t o d a y  n o n e  a r e !

L e t  m e  s t a t e  t h a t  I u t t e r l y  o p p o s e  a n y  a n d  a l l  o f  the n u m e r o u s  

p r o p o s a l s  to a m e n d  t h e  S t a t e  C o n s t i t u t i o n  f o r  s u b s i s t e n c e  a n d  to 

m a n d a t e  S t a t e  d i s c r i m i n a t i o n  f o r  t h e  M i n o r i t y  a n d  a g a i n s t  t h e  

M a j o r i t y  o f  A l a s k a  R e s i d e n t s  I

S e v e r a l  h u n d r e d  y e a r s  a g o  P a t r i c k  H e n r y  s a i d . " G i v e  Me L i b e r t y  O r  G i v e  

M e  D e a t h , ” I s a y  g i v e  a l l  A l a s k a n ’s e q u a l  t r e a t m e n t  u n d e r  t h e  law.


