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(4) Ktvlaluna

A  S u t e  e m e r g e n c y  response c o m m i s s i o n  m a y  re­

vise i U  designations a n d  ap|xjintnienls u n d e r  sul>- 

acclions (b) a n d  (c) of this section as it d e e m s  

appropriate. Interested |>ersnns m a y  petition the 

Slate e m e r g e n c y  response c o m m i s s i o n  to mo d i f y  the 

m e m b e r s h i p  of a local e m e r g e n c y  planning c o m m i t ­

tee.

(I'ub.L 99-499, Title III. } 301. Oct. 17. 1'JBti, !U0 Sut. 

1729.)
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(2) Admi/iuumor — The tenn “AdmiuialnLurM mrana U.e Ad 

mimal/alor of liir Environment*! I'ruU-cln.n Agency.
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§ 11002. S u b s t a n c e s  a n d  fac il i t ies  covered  
a n d  n o t i f i c a t io n  (KI 'CIITKA 
§ 3021

(a) S u b a U n c e e  covered

(I) In (cneral

A  s u b s t a n c e  is subject to the require ment s of 

this s u b c h u p t e r  if the s ub stan ce is uii the list 

published u n d e r  p a r a g r a p h  (2).

(7) I.lal of exlrtrrcly hslsrduua substances

W it hin 2 0  d a y s  after Octulier 17, I9HG, the 

A dm inistrator shall publish a list of ext reme ly 

h a z a r d o u s  substances. T h e  list shall b e  the s a m e  

as Ihe list f substances published in N o v e m b e r  

19S5 b y  the Administrator in A p p e n d i x  A  of the 

" C h e m i c a l  ' E m e r g e n c y  P r e pare dnes s P r o g r a m  In­

terim C u i dsnc e".

(3) Thrc.nuldf

( A )  A t  the time the list referred to in p a r a ­

g r a p h  (2) is published the Administrator shall—

(I) publish an interim final regulation estab­

lishing a threshold planning quantity fur each

sub s t a n c e  o n  the list, taking into acc ount the 

criteria described in p a r a g r a p h  (4), a n d  

ill) initiate a r u l e m a k i n g  in order tu publish 

final regulations establishing a threshold plan, 

ning quantity fur e a c h  sub s t a n c e  u n  the list. 

(II) T h e  Ihrcshuld planning quantities m a y ,  at 

the Adm inis trat or1! discretion, h e  b u s e d  on 

classes of chemicals or categories uf facilities.

(C) If the Administratur fails lu publish uii 

interim final regulation establishing a threshold 

planning quantity fur a sub s t a n c e  within J o  days 

after O c t o b e r  17, I98G, the Ihrcshuld planning 

quantity fur the su b stan ce shall h e  2  p o u n d s  until 

s uc h time as the Adm inis trat or publishes regula­

tions establishing a threshold fur (he substance.

141 Itevlxhinl

T h e  Administratur m a y  revise the list and 

thresholds u n d e r  p a r a g r a p h s  (2) a n d  (3) f r o m  lime 

to U m e .  A n y  revisions lu the list shall lake into 

a ccount the toxicity, reactivity, volatility, dispcrs- 

ability, cumbuslabilily, or fljmmability uf u s u b ­

stance. F o r  p u r p o s e s  of (lie preceding sentence, 

the t e r m  "toxicity" sliull include a n y  short- ur 

lung-term health effect w h i c h  m a y  result f r o m  a 

short-term e x p o s u r e  to the substance.

(b) Kscflillca covered

(1) E x c e p t  as provided in section I MKJI uf this 

title, a facility is subject tu the r e q u i r e m e n t s  uf this 

s ub chup ter if a sub s t a n c e  on the list referred to in 

subsection (a) of this section is present at the facili­

ty in a n  a m o u n t  in excess of the threshold planning 

quantity established fur s u c h  substance.

(2) F o r  p u r p o s e s  of e m e r g e n c y  planning, a (iuv 

crnor or a State e m e r g e n c y  r e s pons e c o m m i s s i o n  

m a y  designate additional facilities w h i c h  shall be 

subject to the r e q u i r e m e n t s  of this subchnpter, if 

s uc h designation is m a d e  after public notice a nd 

oppor.unity for c o m m e n t  T h e  (inventor or Stale 

e m e r g e n c y  res pons e c o m m i s s i o n  shall notify the 

facility c o n cern ed of a n y  facility designation un d e r  

this paragraph.

(e' E m e r g e n c y  planning notification

N o t  later than s e v e n  m o n t h s  after Octulier 17, 

1986, the o w n e r  or operator of e ac h facility subject 

to the req uir e m e n t s  of this s u h c h a p l e r  b y  rea son of 

subsection (bXI) of this Section shall notify Ihe Stale 

e m e r g e n c y  res pons e c o m m i s s i o n  fur the Stale m  

w h i c h  s u c h  facility is located that s u c h  facility is 

subject to the req uir e m e n t s  uf ibis subeliapter. 

Thereafter, if a s ub stan ce o n  the list of ext remely 
h a z a r d o u s  sub stan ces referred tu in subsection (») 

uf this section first b e c o m e s  present ul s u c h  facility 

in excess of the threshold planning quantity eslab-
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lislicd for nm'li uubstunce, or if tlicic is a revision of 

sucli list a n d  the facility h as present a un b alan ce o n  

the revised list in excess of the threshold pluntr'ug 

quantity established fur u u c h  substance, the o w n e r  

or operator uf the fueility ahull notify the Stale 

e m e r g e n c y  res puns c c o m m i s s i o n  a n d  the local e m e r ­

g e n c y  planning c o m m i t t e e  within G O  tluyu after s uc h 

acquisition or revision that s u c h  facility is subject to 

the req uir e m e n t s  of this suhehspler. 

tdl Nutlflcsllon uf Administratur

T h e  State e m e r g e n c y  res pons e c o m m i s s i o n  shall 

notify the Adm inis trat or of facilities subject to Ihe 

req uirements of this suh c h a p l e r  b y  notifying the 

Administrator of—

(II e ac h notification received f r o m  a fueility 

u n d e r  subsection (c) of Ibis section, a n d

(2) e ac h facility designated b y  the (iuvernor ur 

State e m e r g e n c y  response c o m m i s s i o n  u n d e r  s u b ­

section (h)(2) of this section, 

ll'ub I. 99-499, Title III. f 302, Get. 17, 19BG. 100 Slat. 1730)
Library Itcfcmirex
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§ 11003. C o m p r e h e n s i v e  e m e r g e n c y  rc- 

sporiue p i o u s  I K I ' C l t T K A  

§ 3 0 3 )

In) I'Un rrtjuiicil

E a c h  local e m e r g e n c y  planning c o m m i t t e e  ahull 

complete preparation of u n  e m e r g e n c y  plan in ac­

cordance with this section not later tha n t w o  years 

after O c t o b e r  17, I9HG. T h e  c o m m i t t e e  shall rev iew 

such plan on c e  u year, ur m o r e  frequently as 

c h a n g e d  cir cumstances in Ihe c o m m u n i t y  ur nt ' m y  

facility limy require, 

lb) Itrxuurrn

E a c h  local e m e r g e n c y  planning cununiltee shall 

evaluate the n e e d  for resources necessary tu devel­

op, imp leme nt, u u d  exercise the e m e r g e n c y  plan, 

a nd shall m a k e  r e c o m m e n d a t i o n s  with r e a p e d  to 

additional resources that m a y  lie required a n d  the 

m e a n s  fur providing s u c h  additional resources, 

tr) Plan provl-donx

E a c h  e m e r g e n c y  plan shall include (but is nut 

limited to) e u c h  of (lie following:

(I) Identification of facilities subject to the re­

qui r e m e n t s  of Ibis subeliapter Unit are within Ihe 

ciaergency planning district, identification of 

routes likely to h e  u s e d  fur (he truus|iurtatioii uf 

substances o n  the list of ext r e m e l y  h a z a r d o u s

•12 § 11003
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substances referred lu in section I l()l)2(u) uf (his 

title, u u d  identification uf additiuuul facilities run 

(ribuling ur uuhjuctcd tu additiuuul ridk d u e  In 

their proximity to facilities subject to Ihe require 

m c n l s  of thin auhchapler, u u c h  us hospitals ur 

natural g u s  facilities.

(2) Mctliuds u u d  pro cedu res to h e  fullowed hy 

fueility o w n e r s  a m i  operators m i d  local e m e r g e n c y  

a n d  medical personnel tu r e s p o n d  lu u u y  release 

of uu c h  subslunccu.

(3) Designation of u c o m m u n i t y  e m e r g e n c y  

coordiuulor u m l  fueility e m e r g e n c y  c o o r d  m a l m s ,  

w h o  ahull m a k e  deUtrmiiiuliiins n e c essa ry lu nil 

p I c m c n L  the plan.

(4) Pro cedu res providing reliable, effective, 

u u d  timely notificutiuu h y  Ihe facility e m e r g e n c y  

coordinators u m l  the c o m m u n i t y  e m e r g e n c y  coor­

dinator to per sons designated ill Ihe e m e r g e n c y  

plun, a n d  to the public, that a release b us o c ­

curred (consistent with the e m e r g e n c y  notification 

requirements uf uectiuu 1 10(14 uf (his title)

(5) M e t h o d s  for determi ning the occ u r r e n c e  uf 

a release, a n d  the area ur |Hipul.itiuu likely In la- 

affected hy s u c h  release

(G) A  description of e m e r g e n c y  e q u i p m e n t  tool 

facilities ill the c u m i u u m l y  a n d  at e a c h  facility ill 

the roiiiuuinity subject to tin- re q u i r e m e n t s  of tins 

sulichjplcr, u m l  a n  identification uf the persons 

responsible fur s u c h  e q u i p m e n t  u u d  facilities 

(7) Eva cuat ion plans, including provisions for a 

precautionary evaluation a n d  nllernative traffic 

routes.

(B) Training p r o g r a m s ,  including schedul es lor 

training of local e m e r g e n c y  res|Ninac u m l  medic,d 

personnel.

(9) M e t h o d s  noil schedules for exercising the 

e m e r g e n c y  plan.

(dl Providing uf lofonoultoo

F u r  ea c h  facility subject to the r e q uire ment s of 

this siihchuptcr:

(I) Within 2 0  d a y s  after est ablishment of a 

loeal e m e r g e n c y  planning c o m m i t t e e  fur the e m e r ­

g e n c y  planning district in w h i c h  s u c h  facility is 

located, cr within II m o n t h s  after (letnlo-r 17, 

19HG, w h i c h e v e r  is earlier, the o w n e r  or operator 

of the facility shall notify the e m e r g e n c y  planning 

c o m m i t t e e  (or the (iitvernor if there is n o  c o m m i t  

tee) of e facility representative w l m  will parlic 

ipate m  the e m e r g e n c y  planning process as a 

facility e m e r g e n c y  coordinator.

42) T h e  o w n e r  ur operator of the fueility nlodl 

p r o m p t l y  inf orm Ihe e m e r g e n c y  planning c o m m i t  

Ice ul a n y  relevant c h a n g e s  uceurring at s uc h
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facility an a nc h c h a n g e s  occur ur urc expected lu 

uccur.

(3) U p o n  request f r o m  (lie e m e r g e n c y  planning 

cniiiinit'ci’, the o w n e r  ur operator uf the facility 

ahull pro m p t l y  provide information to uu c h  c o m ­

mittee ncc esssry for developing a n d  i m p l e m e n t ­

ing the e m e r g e n c y  plan.

11 1 Itrvlrw by the State eincrfenry rev|Mtnue einninleehin 
After completion of u n  e m e r g e n c y  plan u n d e r  

subiectiun (a) ef (Ida section fur a n  e m e r g e n c y  

planning district, the lucal e m e r g e n c y  planning c o m ­

mittee ahull a u h m i l  a c op y of the plan lu the State 

e m e r g e n c y  res pons e cominiaaion uf each Slate in 

wh i c h  sueli diatricl is locuted. T h e  coiniliiaaion shall 

review the plan a n d  m a k e  r e c o m m e n d a t i o n s  tu the 

cuininillee o n  reviaiona of the plan lliul m a y  lie 

neceaaary to e n s u r e  coordination uf s u c h  plan with 

e m e r g e n c y  response plans of other e m e r g e n c y  plan­

ning districts. T o  the m a x i m u m  extent practicable, 

su c h  review shall not delay i mp leme ntat ion of suc h 

plan.

(ft (iuldaitcc documen t*

T h e  nalinnul res pons e team, as established p u r s u ­

ant to the National C o n t i n g e n c y  I'ian as established 

un d e r  section 90 0 5  of this title, shall publish g ui d­

ance d o c u m e n t s  for preparation a n d  implementation 

of e m e r g e n c y  plans. S u c h  d o c u m e n t s  shall be p u b ­

lished nut later than five m o n t h s  after O c t o b e r  17, 

1386.
(a> Review uf p l u m  by reflonul rcsponie leuniu

T h e  regional res|tonse teams, as established p u r ­

sua nt to the National C o n t i n g e n c y  Plan as estab­

lished u n d e r  section 9 G U 5  of this title, m a y  review 

a n d  c o m m e n t  u p o n  a n  e m e r g e n c y  plan or other 

issues related to preparation, implementation, or 

exercise of su c h  a plan u p o n  req uest of a local 

e m e r g e n c y  planning committee. S u c h  rev iew shall 

not delay impleme ntat ion of the plan.

Il'ub L  99-499. Title III, { 303. Oct. 17, 1980, 100 SlaL 

1731.)
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§ 1 1 0 0 4 .  E m e r g e n c y  n o t i f i c a t i o n  ( E I ’C R T -  

KA § 301)
(«) Types uf release,

(II 11002(a) subatanec which require, CKItCI.A nullce 

If a release of a n  extreme ly h a z a r d o u s  s u b ­

stance referred to in section 11002(a) of this title 

occurs f r o m  a facility at w h i c h  a h a z a r d o u s  c h e m i ­

cal is produced, used, or stored, a n d  s u c h  release

requires a notification un d e r  section 1031a) of i|,c 

C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s pons e, faun, 

pcnsalinn, a n d  Liability A c t  uf I9I9I|42 11,S t; A, 

§ 9li03(.r)| (hereafter in this section referred In us 

"Cl'llCl.A") (12 II.S C  9001 el set|), the o w n e r  or 

operator uf the facility shall immedia tely provide 

notice as described in subsection (h) uf llus sec 

(ion.

(21 Oilier section 11002(a) substance

If a release of a n  e x t reme ly liuzMrclotie s u b ­

stance referred to m  section 11(102(a) of this title 

occurs fr o m  a facility at w i u V b  a h a z a r d o u s  clicmi 

cut is produced, used, or stored, a n d  su c h  release 

is not subject to the notification m|iiirciiii-uls 

u n d e r  section 103(a) uf C E K C i . A  (12 II S  d.A.

§ 9003(a)] (lie o w n e r  nr o|ieratur uf the facility 

sliull immediately provide notice as described in 

subsection (b) of this section, but only if I lie 

release—

(A) is nut a federally |iermitleil release as 

defined in section 101(10.) uf C E I l f l . A  |42 II S  

C.A. i  9(01(10)),

(II) is in u n  a m o u n t  in excess uf a i|uuntity 

wlucli the A d i n  .iislratur lias ilvteriuineil (by 

rcgulatiun) rci|uircs notice, u u d

(fl occurs in u m a n n e r  w h i c h  w o u l d  require 

notification u n d e r  section 103(a) of (IKItfl.A 

[42 U.S.C.A. § 9003(a)]

Unless a n d  until s u p e r s e d e d  b y  regulations est ab­

lishing a quantity for a n  ext r e m e l y  h a z a r d o u s  

substan ce described in this paragraph, a quantity 

of 1 (xauncJ shall be d e e m e d  that quantity the 

release of wh i c h  requires notice as described in 

subsection (b) of this section.

(3) N u n - 1 101)21,) ,ub«l,nrr which require* C E R C L A

nullce

If a release of a substan ce w h i c h  is nut o n  the 

list referred to in section 11002(a) of this title 

occurs at a facility at wh i c h  a h a z a r d o u s  clicmicul 

is produced, used, ur stored, a n d  s u c h  release 

requires notification u n d e r  section 103(a) uf 

C E U C I . A  (42 U.S.C.A. § 9003(a)), the o w n e r  ur 

operator shall provide notice as follows:

(A) If the s ub stan ce is o n e  for w h i c h  a re- 

|K>rlnble quantity lias b ee n established u n d e r  

section 102(a) of C E K C U  [42 IJ.S.C.A 

9 0 0 2(a)), the o w n e r  or operator shall provide 

notice as described in subsection (It) of ibis 

section.

(II) If the s u b stan ce is o n e  for w h i c h  a re­

portable quantity ha s  mil be e n  established u n ­

der section 102(a) uf C K I t C I . A  |42 U . S C  A.

§ 9002(a))—

(II Until April 30, I9HH, (lie o w n e r  or uper 

slur shall provide, fur releases uf o n e  p o u n d  

ur m u r e  u l  (lie substance, Die m i m e  notice lu 

l lie I'imiuiiiiiity e m e r g e n c y  coordinator fur 

Ihe local e m e r g e n c y  planning cinnmiltee, at 

the s a m e  lime u m l  in (lie s a m e  form, us nolice 

is pruvided to the National Itespoiise C en lcr 

u n d e r  section 103(a) uf C K K C I . A  (42 (I S  C.A. 

i  9003(a)|

(Ill O n  a m i  lifter April 3U, 191111, the o w n e r  

ur operator shall provide, fur releases uf o n e  

p o u n d  ur m o r e  uf (lie substance, die milieu its 

described in subsection (b) uf Ibis section

(I) Kicuqilcd rebuses

This section do e s  mil apply In a n y  release w h i c h  

results in e x p o s u r e  lu persons solely within the 

site ur sites o n  w h i c h  a facility is located.

(hi NiillOcllun

(1) Recipient, ul uullce
Notice required u n d e r  subsection (a) u f  Ibis 

section sliull he given immediately after the re­

lease b y  the o w n e r  nr uperulor uf a facility (by 

s u c h  m e a n s  us telephone, radio, nr in person) to 

the c o m m u n i t y  e m e r g e n c y  ciiurilimilur fur the 

local e m e r g e n c y  planning committ ees, if es t a b ­

lished p u r suan t to section 11(101(c) of tins title, for 

a n y  urea likely to be affected b y  the release a n d  

lu the State e m e r g e n c y  planning c o m m i s s i o n  of 

a n y  Stale likely to be uffcctcd b y  the release. 

W i t h  respect to transportation of u  s u b stan ce 

subject to the r eq uire ment s of this section, ur 

storage incident to s u c h  transportation, the uulice 

require ment s of this section with respect lu u 

release sliull be satisfied b y  diuling 911 nr, in die 

a b s e n c e  of u 911 e m e r g e n c y  telephone n u m b e r ,  

culling the operutur.

(2) Contents

Notice required u n d e r  subsectiu:, (a) uf this 

section shall include eac h uf the following (tu die 

extent k n o w n  at die time of the uulice u m l  so long 

as n o  delay in res pond ing to the e m e r g e n c y  re­

sults):

( A) T h e  chemical m i m e  ur identity uf a n y  

substan ce involved in the release.

(II) A n  indication of w h e t h e r  the s u b s t a n c e  is 

nil the list referred to in section 110112(a) of this 

title.

((*) A n  estimate uf the quantity uf a n y  sueli 

su b stan ce that w a s  released iulu the env iron­

ment.

(II) T h e  lime u m l  ilurulion uf die release.
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I K) T h e  nieillU'll ill m e d i a  into w h i c h  Ihe 

release oeeiiriid.

(El A n y  k n o w n  m  imlieipaled acute in tin oil 

ic health risks unsoeinli-il wit Ii Ihe e m e i g e n r y  

and, w h e r e  appropriate, advice r e g u i d m g  luedi 

m l  ntU'iiliun nec eaaary fur cxpu:tct| individuals

((!) I'ruper ptcciiiilious lu lake an a leaull of 

(lie release, including evacuation (unless s uc h 

information is readily available lu die cuiiiiiiinii 

ly e m e r g e n c y  I'liurdiualnr pur atmi d In the inner 

g e u c y  plan).

Ill) T h e  n a m e  a n d  tel ephone n u m b e r  uf Ibe 

pe r s o n  or petsuus to be nnilai'tcd for fuillier 

information.

Ir) Kulluwup ruietxriirr nutlrc

All mi to 11 as pructicalde after a release w h i c h  re 

quires notice u n d e r  suliseiliuii (a) of this Hcelum, 

su c h  o w n e r  nr operator ahull provide s written 

fol lowu p e m e r g e n c y  notice (ur notices, lui inure ill 

formation b e c o m e s  available) selling forth u m l  u p ­

dating (lie information required u n d e r  subsection (Id 

uf this suction, u u d  including additional i n h u m a t i o n  

with respect lo­

ll) a d o n i s  tok en tu r e s p o n d  lu m o l  contain the 

release,

(2) liny k n o w n  ur uutifipalrd unite nr I'lironii' 

health risks associated with die release, a n d

(3) w h e r e  appropriate, advice regarding m o d i  

eul attention nec essary fur e x p o s e d  individuals

(ill 7'raii«purlullun r&clliptloii uol ujqdiculdc

T h e  e x e m p t i o n  provided ill section 11017 uf this 

title (relating to transportation) does not apply lu 

this seeliun.

(I'ttbl. 99*499, Title III, i  301, del 17, I9H0, 100 Si,I 

1733 )
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§  1 1 0 0 5 .  E m e r g e n c y  ( m i l t i n g  u m l  r e v i e w  

u f  e m e r g e n c y  s y s t e m s  [ K I ’E I I T -  

K A  § 3 0 5 )

(a) Kmcigrticjr Iralnliift 

(I) I'rugranti

Officials uf Die United Status (hivcrimuMit 

currying out existing Federal p r o g r a m s  fur enter 

g e n c y  training a re authorized In specifically pro 

vide training a m i  education p r o g r a m s  fur FctJirral, 

State, a n d  local personnel in h a z a r d  mitigation, 

e m e r g e n c y  preparedness, fire p re vent im a n d  cu n

COMMUNITY KK5IIT-TO-KNOW
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1/nl, disaster ru.|*in.c, long-term dixuiler rec ov­

ery, iiMlimiul security, U-c bnul ugku l m i d  natural 

hazards, m i d  e m e r g e n c y  processes Sueli |in 

g r a m s  ulmll provide a|u-cial t-mpbsais fur «ULh 

training m i d  education with r e a p e d  Lu hazaidui.s 

ehemicala.

Ill Mt.l. c n j  Ii k i I |inifraiii .upnuft

T h e r e  ia authorized lu b e  a|i|iru|iriuk'd lo Die 

Federal E m e r g e n c y  M a n a g e m e n t  A g e n c y  fur 

e ac h uf Die fiscal years l'JH7, IUMM. 1‘JB'J, mill 

ID'JO, 55,000,000 fur m a k i n g  grants tu sup port 

|irugrams uf Slate anil lucul guverniiieiila, a n d  tu 

a uppurl university spo n s o r e d  prugruius, wbicli are 

des igne d lu luipruvu e m e r g e n c y  planning, p r e p a r ­

edness, miligatiun, rea|>uiise, a n d  recovery c a p a ­

bilities. S u c h  p r o g r a m s  sliall provide special e m -  

pliasis with rea|iecl lu e m e r g e n c i e s  associated 

with h a z a r d o u s  chemicals. S u c h  grants m a y  not 

e x c e e d  M 0  percent of the cost of a n y  s u c h  p ro­

g r a m .  T h e  rem a i n i n g  2 0  percent of s u c h  coats 

shall be f u n d e d  f r o m  n o n  Federal sources.

(3) Other pro gram *

N o t h i n g  in this section ahull affect the availabil­

ity uf appropriations lo the Federal F i n erge ncy 

M a n a g e m e n t  A g e n c y  for a n y  p r o g r a m s  carried 

out b y  s u c h  a g e n c y  other than Ihe p r o g r a m s  

referred lu in p a r a g r a p h  (2).

(til Krrlrw u l  rmrrgrncf sy.Irm. 

lit ttcvlcw

T h e  Administrator sliull initiate, not later than 

2 0  d a y s  after O c t o b e r  "7 , lUHli, a rev iew of e m e r ­

g e n c y  s y s t e m s  for inm.iioring, detecting, a n d  pre­

venting releases of ext r e m e l y  h a z a r d o u s  s u b ­

stances at representative dom esti c facilities that 

produce, use, or store ext r e m e l y  h a z a r d o u s  s u b ­

stances. T h e  Adm inistrator m a y  select represent­

ative ext r e m e l y  h a z a r d o u s  sub stan ces f r o m  the 

sub stan ces o n  the list referred In in section 

11002(a) of this title, for the pur p o s e s  of this 

review. ‘D ie Administratur shall rc|>orl interim 

findings to the C o n g r e s s  not later than se v e n  

m o n t h s  after O c t o b e r  17, I'JBG, a n d  issue a final 

report of findings a n d  r e c o m m e n d a t i o n s  to the 

C o n g r e s s  not later than )H m o n t h s  after O c t o b e r  

17, I0HU. S u c h  rc|>orl shall be pre p a r e d  in con sul­

tation with the Stales a n d  appropriate Federal 

agencies.

<2) Report

T h e  re|>ort required b y  this subsection aball 

include the Administrator's findings regardi ng 

e a c h  of the following:

( A) T h e  status of current technological c a p a ­

bilities lo (i) monitor, detect, a n d  prevent, in a

lonely m a n n e r ,  significant releases of e x t r e m e  

ly h a z a r d o u s  substances, (u| det e r m i n e  the 

m u g n i t m l e  a m i  direction of tlie t ow ard post d hy 

eaeli release, (tu) identity specific substances, 

(iv) provide data m i  Ihe S|H-cific chemical c o m p u  

siliun of s u c h  releases, a n d  (v) determi ne the 

relative cimrenlruliuns of the constituent mil. 

utancel.

(II) T h e  status of putilie e m e r g e n c y  a h  it de­

vices nr s y s t e m s  fur providing timely a n d  effec­

tive public w a r n i n g  of uii accidental release of 

e x t reme ly liuluriluus sub stan ces into the ciivi 

r n n m e n t ,  including releases into tin- k t m o  

sphere, surface water, or g r o i m d n a l r r  f r o m  

facditiea (bat produce, store, or use significant 

quantities of socli ext r e m e l y  h a z a r d o u s  s o b  

stances.

(Cl T h e  technical a m i  e c o n o m i c  feasibility of 

establishing, maintaining, anil operating p e ­

rimeter alert s y s t e m s  for delecting releases uf 

s u c h  ext r e m e l y  liazarduus substances into the 

a tm osph ere, surface water, or gr o u o d w u t e r ,  at 

facilities lliat man ufa c t u r e ,  use, or store signifi 

cant quantities of s u c h  sub stan ces

191 KrcuimiirntMluna

Till? rt-|Mirt required l»y (Ins siihiiTtioii shall 

also include (lie Administrator's rccninmcnd.il ions 

f u r -

( A) iniliulives lo snp|»ort (In* d e v e l o p m e n t  of 

n e w  or i m p r o v e d  technologies or s y s t e m s  that 

w o u l d  faciliUite (lie (imely monitoring, dclec* 

lion, a n d  prevention of releases of extreme ly 

h a z a r d o u s  substances, a n d

(II) imp r o v i n g  devices or s y s t e m s  for effec­

tively alerting the public in a timely m a n n e r ,  in 

the eve nt of a n  accidental relcuse of s u c h  ex 

trcmely h a z a r d o u s  substances.

(Pub L  ‘J iM TJ. Title III. $ 30b. Oct. 17, 10f*C. I0U St at

1735.)
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§  1 1 0 2 1 .  M a t e r i u l  s a f e t y  d u l u  s h e e t *  

[K P C K T K A  § 3111
(a) IUnlc requirement 

(!) Submlanlon of M S D S  or list

T h e  o w n e r  or operator uf a n y  facility w h i c h  is 

required to prepare or h a v e  available a material

safety data sheet fur a b a z a r d o u a  lilt-lineal u n d e r  

the Occupational Safety a n d  Health Act of 11)71) 

um l  legiiluttons p r o m u l g a t e d  u n d e r  lliul Act |2!) 

I I S O  A  5 tits I et seq ) shall s ub mit ii material 

safely data alieel for eueli aueli chemical, u i  a tod 

of alien che micals as ileatribed in |iuiugrnph (21. 

In e a c h  uf (lie following:

(A )  T h e  uppioprialc loeol e m e r g e n c y  plan 

niug cumiuitlee

(II) T h e  Stale e m e r g e n c y  rt-spmme e o m i m s  

a ion.

|tf) T h e  firo deiiurtmeiil with piicolulitm 

over the fueility

IZi t'ont.nl. of tl.t

( A) T h e  list of chemicals referred tu m  |iuiu- 

gnipli (I) shall include eueli of Ihe following:

(I) A  list of the huzsrduiis cliemnals fur 

w h i c h  u materiul safety ilatu sheet is reqimeil 

u n d e r  the Occupational Safety a n d  Health Act 

of 1070 |2!) II S  t: A. § (151 el aeq | a n d  rcgula- 

lions promolgulcil u m l e r  tlild Act, g r o u p e d  in 

categories uf health a n d  phyaicul huxunts us set 

forth u n d e r  a u c h  Ac t  anil regulations promiil 

gu t e d  u n d e r  s u c h  Act, nr ill a uc h other riilcgo 

rit-s us Ihe Administratur m a y  prt-acnlie um l e r  

siihpiiragraph (II).

(II) T h e  chemical n a m e  or the c m i u n i m  lUime 

of eueli a u c h  chemical us provided u u  the m a t e  

rial safely data sheet.

(ill) Aliy h a z a r d o u s  c o m p o n e n t  of eueli unt il 

chemical as provided o n  Ihe mulciiul safety 

iliiln sheet.

til) F o r  pur pose s of the list u n d e r  this para 

graph, the Adm inistrator m a y  m o d i f y  the c a t e g o ­

ries of health a n d  physical huziiids as set forth 

u n d e r  Ihe Occ-upaliuiiul Suf ely n o d  Health A c t  of

11)70 |2'J U  S.C.A. § U5I el aeq | a m i  regulations 

p r o m u l g a t e d  u m l e r  that A c t  h y  requiring in f o r m a ­

tion lo b e  reported in t e r m s  of g r o u p s  of h a z a r d ­

ous che micals wbicli present similar haz ards in un 

e m e r g e n c y .

(31 Tff.Inienl of mixtures

A n  o w n e r  or operator m u y  m e e t  the require­

m e n t s  of this section with respect lo u h a z a r d o u s  

chemical wbicli is it m i x t u r e  b y  doing o n e  of the 

following:

(A )  S ub mitt ing a materiul safety ilalu sheet 

fur, or identifying o n  u list, eaeli e l e m e n t  or 

c o m p o u n d  ill the m i x t u r e  wbicli is u haz a r d o u s  

chemical. If m u r e  tha n o n e  mix ture lias the 

s a m e  e l e m e n t  or c o m p o u n d ,  only one* material 

sufely data sheet, or o n e  listing, of the e l e m e n t  

or c o m p o u n d  is necessary.I Etrv'ii«ins0>il«l I I Aztqdi ‘dW

|0II -12 § 11021 
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III) S u h i m l l m g  a materiul sufely data .lu-ct 

for, of identifying o n  u list, tin- m i x t u r e  Huelf

(Iz) ’I#•#caltol

T h e  A d m m i s D u l n r  oiuy eni.thh.ih threshold i|iitin 

(ilicb (or hiuunluii.i c h c m a u U  b e l o w  w h i c h  n o  fault 

ty nh.tII he aubjcil to the p in visions o( this ueetioii 

T h e  threshold quantities m u y ,  hi the Adiinniulru 

tor n discretion, he huitetl oil » la rises of thr mlCuls ur 

categories of facilities 

(<) A»«ll«Mllty of M M D H  ott iu|ur»l

(1) T o  ft»r*1 cinrifcncy |>Unolit| rioioiullcr

If uii o w n e r  or operator of a facility mihimt.i a 

lint of che micals u m l e r  subsection (a)(1) of this 

section, the o w n e r  or iqMiulor, u p o n  request hy 

the local e m e r g e n c y  planning c o m mitt ee, h IiiiII 

Miilimit the muleriid safety d at a oheel for a n y  

chemicul u u  the hot to s u c h  c o m m i t t e e

(2) T o  public

A  local e m e r g e n c y  planning c o m mitt ee, u p o n  

request h y  u n y  p c n u m ,  shall m a k e  available 11 
imtterini safety tlata alieel to the per son m  ucconl 

tune with section 11044 of this title. If Die local 

e m e r g e n c y  planning c o m m i t t e e  tines nut h a v e  the 

rcipicutei! outlet m l  mifety data sheet, the e o m m l t  

tee it 11 ii 11 request the sheet f r o m  the fueility o w n e r  
or operator u m l  then m a k e  the alieel available lo 

Ihe p er son in nccoiilanei* wilh .uctitm 1 1 0 1 1 of 

this title.

(d) ItiUlul «ubltll«aliill mid tipihiDug

(1) T h e  initial material safety <|;ilu sheet ur list 

required um l e r  this section with respect to a  ha z a r d  

mi s  che micu l shall he provnleil hefoie the later of

(A) 12 m o n t h s  ufter O c t o b e r  17, PJMli, or

III) 3  m o n t h s  after the o w n e r  or ope rato r of a 

futility is required to prepare or h a v e  available a 

mulcriul uufcty data sheet for the che mica l u n d e r  

the Occupational Sufely a n d  H ea lth A c t  o f  10/0 

12'J U  S.C.A. § lift! el seq | a m i  regulations p r o m  

ulgulcd u n d e r  that Act

(2) Within 3 m o n t h s  following discovery h y  un 

o w n e r  ur upcrutor of significant n e w  information 

concerning u n  aspect of a h a z a r d o u s  chemical for 

w h i c h  a material safety dat a sheet w a s  previously 

s ub mitt ed lo the local e m e r g e n c y  planning c o m m i l  

tee u n d e r  subsection (a) of this section, u revised 

sheet sliull h e  provided to s u c h  p e r s o n

(c) "Ifui.ntuu. cl-cniti-.P’ drtinrd

Fo r  p u r p o s e *  of ibis auction, tbu t e r m  “ b u z u r d n o n  

cliuolicul” Inis tbu MIL'auiog givuu sueli t e r m  by 

suction !'J10.l2UU(c) of title 21) of tbu C o d e  of Ft-ib-i

COMMtlN liV  IIKllir TO-KNOW



4 2  5 11021  FKDKIIA I. ENVIUONMKNTAL I.AWS >012
fPCIUKA 1 311

ul Itegulalionn, e xc ept lliul M i d i  ti>riu doe s not 

illdiiiltt tin- following;

fll Aliy fond, fonil additive, rotor additive, 

ilrog, or cuatiiclie regulated b y  lbs K o m i  u m l  

lirog Aibninwlration 

121 A n y  a u b a U n c e  preacnl as u solid in u o y  

iiib u u  fuel iiru'il item to tin* extent cx|nu>ure to the 

noliHlxni'e lines not occ ur u n d e r  nornnil cuniblioiix 

i l l  Uxe.
(II A n y  sub s t a n c e  to the extent it is u s e d  for 

IHimomil, family, or lioiwctinld purposes, or ia 

present in the s a m e  f o r m  u m l  coricentruliOn as a 

product p a c k a g e d  for distribution a n d  u se by the 

general public.

(I) A n y  sub s t a n c e  to the extent it is u s e d  in a 

reaearclt laboratory or a hospital or other medical 

facility u n d e r  (be direct supervision of a technical­

ly qualified individual.

(5) A n y  sub s t a n c e  to the extent it is us e d  ill 

routine agricultural operations or is u fertilizer 

held fur sale b y  a retailer to the ultimate c u s t o m ­

er.

(I'u lil. 93 433, Title III, J 311. Oct. 17, IDHfi, 100 StaL 
i r m  I

§ 11022. Em ergency and liazurdnus client- 
icul inventory forms |K I*C K T -  
KA 5 3121

tat IIMale requirement

111 Tin- o w n e r  or tqieralor uf a n y  facility wh i c h  is 

required lo prepare or h a v e  available a material 

sufely d ul a sheet for a h a z a r d o u s  chemicul u n d e r  

the Occupational Saf ety a n d  Hea lth A c t  of 1070 (23 

H  S.C.A. J tifii el set).| a n d  regulations p r o m u l g a t e d  

u n d e r  that A c t  shall pre p a r e  a n d  s u b m i t  all e m e r ­

g e n c y  a n d  h a z a r d o u s  chemical inventory f o r m  (here­

after in this chapter referred to as a n  "inventory 

f o r m " )  lo eueli of the following:

I A )  T h e  appropriate local e m e r g e n c y  planning 

committee.

Ill) T h e  Slate e m e r g e n c y  response com miss ion, 

to T h e  fire d e p a r t m e n t  with jurisdiction over 

the facility.

(2) T h e  inventory f o r m  containing tier I i n f o r m a ­

tion (as dcscrilied in aubsection (ilXl) of this section) 

shall be submitt ed o n  or before M a r c h  1, 1388, a n d  

annually thereafter o n  M a r c h  I, a n d  shall contain 

data with res|iect U> the preceding calendar year. 

T h e  pre ceding sentence d o e s  nut apply if a n  o w n e r  

or operator provides, b y  the s a m e  deadline a n d  with 

res|iect tu the s a m e  calendar year, tier II i n f o r m a ­

tion (as described in subsection (d)(2) of Ibis seclion) 

In Die recipients described in p a r a g r a p h  (1).

(3) A n  o w n e r  nr operator m a y  m e e t  Ihe require­

m e n t s  of this section with ros|xrt In a haz a r d o u s  

Chemical wbicli is a m i x ture b y  doi ng o n e  of tbu 

following

(At I'ruviding information o n  the in v e i l tiny 

f o r m  o n  e.icli e l e m e n t  or roni|iuum! in the mix t u r e  

whi ch is a h a z a r d o u s  cln-mlcal If m o r e  than o n e  

m i x ture has the s a m e  e l e m e n t  or c o m p o u n d ,  only 

line 11.*, till)' nil the inventory f o r m  for the i-leineut 
or ciiiiqmuml at (he facility is nec essary

(II) I'roviiling information uii (lie iiivt-nlmy 

f o r m  u n  Ihe m i x t u r e  itself.

(til Thrralruld*

T h e  Administrator m a y  establish threshold quiiii 

lilies for h a z a r d o u s  cliernii-als cov ered b y  this sec­

tion b e l o w  w h i c h  n o  facility shall be subject to the 

provisions of (bis section. T h e  threshold quantities 

m a y ,  in Ihe Administrator's discretion, lie b a a e d  m i  

classes of chemicals ur categories of facilities 

tr) Itaiaidiiui chrndraL rovcird 

A  h a z a r d o u s  chemical subject to the req uire ment s 

of this section is a n y  h a z a r d o u s  chemical for w h i c h  

a material safely data sheet or a listing is required 

u m l e r  section 1 1021 of this title.

Id! ('niilriita uf form

It) Tier I liifurlnalkili 
(At Axxrrfalc liifornialbill try ratffnry

A n  inventory f o r m  shall provide the i n f o r m a ­

tion described in s u b p a r a g r a p h  (II) in a g g r e g a t e  

t e r m s  fur h a z a r d o u s  chemicals in categories of 

health a n d  physical haz ards as set forth und er 

the Occupational Saf ety a n d  lleullh Act of 11)71) 

(23 U.S.C.A. § liSI el s eq | a m i  regulations 

p r o m u l g a t e d  u n d e r  that Act.

(Ill Required Information
T h e  information referred to in s u b p a r a g r a p h  

(A) is the following:

(I) A n  estimate (in ranges) of the m a x i  

Ilium a m o u n t  of h a z a r d o u s  che micals in each 

category present at the facility at u o y  lime 

d ur ing the preceding cal enda r year.

(ii) A n  estimate (in ranges) of Hie a v e r a g e  

daily a m o u n t  o f  h a z a r d o u s  che micals in each 

cutegury present at the facility during Ihe 

preceding calendar year.

(iii) T h e  general location of h a z a r d o u s  

chemicals in e ac h category.

(C) Modifications
F o r  ptnqioses of reporting information und er 

this par agra ph, the Administrator m a y —

(I) m o d i f y  the categories uf health u m l  

physical haz ards us set forth u n d e r  the O c c u ­

pational Safely u m l  H ea lth A c t  of 1370 |23 

II S.C.A. § ur-1 et s e q  | a n d  regulations p r o m ­

ulgated u n d e r  that A c t  b y  requiring i n f o r m a ­

tion to b e  repurted in t e r m s  o f  g r a p p a  of 

h a z a r d o u s  chemicals w h i c h  present similar 

haz ards in u u  e m e r g e n c y ,  ur 

(III require reporting o n  individual h az ard 

m i s  chemicals of special c o n c e r n  to e m e r g e n  

ey res pons e pci s o u n d .

121 'Un It Information

All inventory f o r m  shall provide tin.- following 

additional information fur e a c h  h a z a r d o u s  c h e m i ­

cal present at the facility, b ut unly u p o n  request 

u m l  in acc orda nce with subsection (e) of (his a uc­

tion;

(A )  T h e  chemicul n a m e  or the c o m m o n  m i m e  

uf the chemical us pro vide d m i  Ihe niutcriiil 

safely data sheet.

(Ill A n  estimate (in ranges) of Hie m a x i m u m  

a m o u n t  of (lie h a z a r d o u s  chemical present at 

(lie facility lit a n y  time dur ing the preceding 

calendar year,

(0) A h  estimate (in ranges) of the a v e r a g e  

daily a m o u n t  of (lie h a z a r d o u s  chemical picscnl 

at the facility during the preceding calendar 

year.

(1)) A  hricf description of the m a n n e r  of 

storage of the h a z a r d o u s  chemical.

IK) T b u  location at the facility uf the h az ard 

m i s  cliumii-al.

(F) A n  indicaliuo of w h e t h e r  Hie o w n e r  

elects to withhold location information of a s p e ­

cific haz a r d o u s  chemical f r o m  disclosure to the 

public u n d e r  auction I Id-l-t of this title, 

ill Atullutilllly of Her II Information

II I  Avallutdlit/ lu Slate rutllliilaaluiia, lueut rommlt- 
lera, a m i  fire department*

Ujruu request b y  u Stole e m e r g e n c y  planning 

commission, u local e m e r g e n c y  planning c o m m i t ­

tee, nr a fire d e p a r t m e n t  with jurisdiction ove r the 

facility, the o w n e r  or ope rato r of a facility ahull 

provide tier II information, as described in s u b s e c ­

tion (d) of (bis sectiuii, to the p er son m a k i n g  the 

request. A n y  s u c h  request shall be with respect 

to a specific facility.

12! A * a liability to ullier State a n d  tocul iiflictula 
A  Slate or local official acting ill Ins or her 

official capacity m a y  h a v e  access to tier H  infor­

mation b y  sub mitting u request to the Slate e m e r ­

gen cy res pons e c o m m i s s i o n  or the local e m e r g e n ­

cy planning committee. U p o n  receipt of a rn-
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quest for tier II iiiformulinu, ftlic Stall? rommis 
sum or I in-a I committee shall, (iiifdOiml lo para 
graph (I), request lla* futility owner or upendur 
for (lit* tii?r II information ami make available 
nihil information In (lie official 
(J) A vHllrtlilllt/ In puli I It 

(Ai Iii xcnrrul

A n y  p er son m a y  fcqitcil a Stale e m e r g e n c y  

response coomii . nm i nr local e m e r g e n c y  plan 

uing c o m m i t t e e  for tiei II information lelaling 

lu llie preceding calendar year wiili reapecl lo a 

facility. A n y  .inch request nliall In? in writing 

u m l  ali.tll lie with r e a p e d  (o it specific facility

(II) Anloomtlc provided of lidordittlhm (n pnldir 

A n y  tier II iofurmillion w l m l i  a .Stale enter 

g e u c y  redpon.se c o m m i s s i o n  nr local e m e r g e n c y  

planning c o m m i t t e e  lias iii its possession iiltall 

lu? m a d e  available (u a p e n a m  m a k i n g  a request 

u m l e r  tliia p a r a g r a p h  in ticctiiilltiice willi section 

11011 uf llii.s title. If the Slate e m e r g e n c y  

ieHpon.it? c o m m i s s i o n  or local e m e r g e n c y  plan 

ning c o m m i t t e e  tines not It.ive the tier II m f o r  

inatioo in its possession, u p o n  a reqoe.it for tier 

II information the State e m e r g e n c y  res pons e 

c o m m i s s i o n  or local e m e r g e n c y  plaoooq; c o m  

nnltee shall, ptinaiaol to p a r a g r a p h  (I), reque.it 

the facility o w n e r  or operator for tier II infor­

ma t i o n  with respect lu a h a z a r d o u s  chemical 

whi ch a facility has .stored in stu a m o u n t  in 

excess uf 10,000 p o u n d  - present at the facility 

at a n y  tune dur ing the preceding cal enda r y e a r  

a n d  m a k e  s u c h  information available in accord 

m ic e with section 1 1011 of this title to Ihe 

person m a k i n g  the request

((!) Discrcliimury provndou of odoroiulitm to poU lie
* Iii the case of tier II information w h i c h  is not 

in Ihe possession uf a Slate e m e r g e n c y  re* 

s po use c o m m i s s i o n  or local e m e r g e n c y  p i , m u m p  

c o m m i t t e e  a n d  wh i c h  is with respect to a h a z ­

a rd ous chemical w h i c h  a facility h a s  stored in 

uii a m u u n l  less than 10,000 p o u n d s  present at 

the facility at a n y  time during the preceding 

calendar year, a request f r o m  a p e r s o n  m u s t  

include the general n e e d  for Ihe information.

T h e  Shite e m e r g e n c y  response c o m m i s s i o n  or 

local e m e r g e n c y  p l u i m m g  c o m m i t t e e  m a y ,  p ur 

buimt lo p a r a g r a p h  (I), reque.it Ihe fueility o w n  

er ur operator fur the tier II information o n  

behalf of the per son m a k i n g  the request. U p o n  

receipt uf a n y  infoimaliuii lequested o n  behalf 

of s u c h  person, the Stale eiu eige uey res pons e 

c o m m i s s i o n  or local e m e r g e n c y  planning c o m

a- "Iv
COMMUNITY 111OIIT-TO-KNOW
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milU'e shall m a k e  the information uvailxblo in •*>) Covered own er# a n d  operator# of fui-lllllee

a c c orda nce with section 1 104-1 of this title to the 

person.

11>> Itciponre In IS Jay#

A  Stale e m e r g e n c y  res pons e c o m m i s s i o n  or 

local e m e r g e n c y  planning e o m m i t t e e  shall re­

s p o n d  to a rei|uesl for tier II information un d e r  

this p a r a g r a p h  n o  later than 4 5  d a y s  after the 

dale of receipt of the rci|ucsl.

Ill Flrt department accraa

U|Xjn request to a n  o w n e r  or operator of a facility 

w h i c h  files a n  inventory f o r m  u n d e r  this section by 

the fire d e p a r t m e n t  with jurisdiction o ve r the facili­

ty, the o w n e r  or u|ierator uf the facility shall allow 

the fire d e p a r t m e n t  lo con duct a n  on-site inspection 

of the facility a n d  shall pruvide lo the fire dep art­

m e n t  >|iecifie location information o n  h a z a r d o u s  

chemicals at the facility.

( g i  F o r m a t  of fornu

T h e  Administrator shall publish a u n i f o r m  f u r m a t  

for inventory f o r m s  within three m o n t h s  after O c t o ­

ber 17, I'JBG. If the Administrator do e s  not publish 

a uc h furma, o w n e r s  a n d  operators of facilities s u b ­

ject to the re q u i r e m e n t s  uf this section shall provide 

the information required u n d e r  this section b y  let­

ter.

(Pub L- !W-4!M, Title III, { 317, Oct 17. IMG. 100 Slat 
1738.1
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(a) U u l c  requirement

T h e  o w n e r  or operaUir of a facility subject to the 

req uire ment s of this section shall c o m plet e a toxic 

chemical release f o r m  as published u n d e r  subsection 

(g) of this section for e ac h toxic chemical listed 

u n d e r  subsection (c) of this section that w a s  m a n u ­

factured, processed, ur otherwise u se d in quantities 

exc eeding the toxic chemical threshold quantity es­

tablished b y  subsection (0 of this section dur ing the 

prece ling calendar ye a r  at s u c h  facility. S u c h  f o r m  

shall be r ub mill ed to the Administrator a n d  to a n  

official or officials of the Stale designated b y  the 

G o v e r n o r  o n  or before July I, IU8H, a n d  annually 

thereafter o n  July I a n d  shall contain data reflect­

ing releases d ur ing Ihe preceding calendar year.

Ill In xrneral

(AI T h e  re q u i r e m e n t s  of this section shall u p  

ply tu o w n e r s  u u d  operators of facilities that hav e 

10 or m o r e  full-time e m p l o y e e s  u u d  that are in 

S t a n d a r d  Industrial Classification C o d e s  7(1 

t h r o u g h  3 ‘J (as in effect o n  July I, I'Jtlfi) a n d  that 

man uf a c t u r e d ,  processed, or otherwise us e d  a tox­

ic chemical listed u n d e r  subsection |c’ uf (his 

section in excess of the quantity of (hat toxic 

chemicul established u n d e r  subsection (f) of this 

section d ur ing the calendar y e a r  for w h i c h  a 

release f o r m  is required u n d e r  this section.

(II) T h e  Adminis lrul or m a y  a d d  or delete S t a n ­

d a r d  Industrial Classification C o d e s  for pur pose s 

of s u b p a r a g r a p h  (A), b ut only to the extent neces­

sary to provide that e ac h S t a n d a r d  Industrial 

C o d e  to w h i c h  this section applies is relevant lo 

the por|x>scs of this section.

(C) F o r  purgioscs of this section—

(i) T h e  t e r m  " m a n u f a c t u r e "  m e a n s  tu p r m  

ducc, prepare, import, or c o m p o u n d  a toxic 

chemical.

(ii) T h e  t e r m  "proces s" m e a n s  the prepara 

lion of a toxic chemical, after its m a n ufac ture , 

for distribution in c o m m e r c e —

(I) in the s a m e  f o r m  or physical stale as, 

or in a different f o r m  or physical slate from, 

that in w h i c h  it w a s  received h y  the p er son so 

preparing s u c h  chemical, or

(II) as part of ail article cool.lining lire 

toxic chemical.

(21 Discretionary ■pplirntion lo nJdilbooil (arililirs

T h e  Administrator, u u  his o w n  m o t i o n  or al Ihe 

request of a G o v e r n o r  of a Stale (with r e g a r d  lo 

facilities located in that Slate), m a y  apply Ihe 

require ment s of this section to the o w n e r s  a n d  

0|>eralurs of a n y  particular facility Ihnt m a n u f a c  
lures, processes, ur otherwi se uses a toxic c h e m i ­

cal listed u n d e r  subsection (cl of this section if the 

Administrator d e t e r m i n e s  that s u c h  action is w a r ­

ranted u n  the basis of toxicity uf Ihe toxic clicmi 

cal, proximity to other facilities that release the 

toxic chemical ur tu imputation centers. Ihe histo­

ry of releases of s u c h  chemical al su c h  facility, or 

s u c h  other factors as the Administrator d e e m s  

appropriate.

Ir) Toxic rlt-.nlcali t u r n e d  

T h e  toxic chemicals subject lo Hie req uire ment s 

of this section are those che micals o n  (he list in 

C o m m i t t e e  Print N u m b e r  9'J-IG‘J of the Senate 

C o m m i t t e e  oil E n v i r o n m e n t  a n d  Public W o r k s ,  titled

10-15 COMMUNITY

"To xic C b c m i c n l s  Subject to Section 3 13 of the 

E m e r g e n c y  Pla nnin g a n d  C o m m u n i t y  K i g h l T o -  

K n o w  A ct of I D UG " (42 U.S.C.A. § I I(l23| (inchr'ing 

a n y  revised version uf llic bat os m a y  be m a d e  

pur suan t to subsection (d) or (c) of Ibis section),

(d) Itcvlxlullx by Admlnlilrutur

(II In inirrxl

T h e  Administrator m u y  b y  rule a d d  or delete a 

chemicul f r o m  the list described in subsection (e) 

of this section at a n y  time.

(21 Addition!

A  chemical m a y  be a d d e d  if Hie Administrator 

determines, in bis j u d gmen t, that there is suffi­

cient evidence to establish u o y  t m c  uf (be follow- 

ing:

(A) T h e  chemical is k n o w n  to ca u s e  or c an 

reasonably be anticipated tu c a u s e  significant 

adverse acute h u m a n  health effects ul c o n c e n ­

tration levels that are reasonably likely lo exist 

b e y o n d  facility site buiiudurics us a result of 

continuous, ur frequently recurring, releases.

(It) T h e  (lieinical is k n u w n  to ca u s e  or ca n  

reasonably be nuliciputcd to ca u s e  in h u m a i i n —

(i) c an cer ur teratogenic effects, or 

til) serious or irreversible—

(I) reproductive dysfunctions,

(II) neurological disorders,

(III) heritable genetic mutations, or

(IV) other chronic health effects

(C) T h e  chemical is k n o w n  tu ca u s e  or cu n  

reasonably be anticipated lo cuusc, bec ause 

o f -

(I) its toxicity,

(II) ils toxicity a n d  persistence in llic envi­

ron ment , ur

(ill) its toxicity a n d  tendency (u bioaccu- 

uiulatc in the environment,

a significant adverse effect o n  the e n v i r o n m e n t  

of sufficient seriousness, in (lie j u d g m e n t  uf the 

Administrator, to w a r r a n t  reporting u n d e r  this 

section. T h e  n u m b e r  uf chemicals included u u  

Ihe list described in subsection (e) uf Ibis sec­

tion o n  the basis of the preceding sentence m u y  

constitute in the a g g r e g a t e  n o  m o r e  than 25 

percent uf the total n u m b e r  of chemicals o n  the 

list.

A  determination u n d e r  this p u r u g r u p h  shall he 

(u s e d  u u  generally accepted scientific principles 

ur laboratory tests, or appropriately des igne d n u d  

c o n duct ed epidemiologies! or other population 

studies, available to the Administrator
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(3) Dclctloni

A  cbeinic.il m a y  la- di-li-led if Hie A d m i m a l i u l m  

det ermi nes there is not snffaieiit evidence to e» 

Inbliali a n y  of llic i-riteria deseribed ill p a r a g r a p h  

(2).
11) KflcrlUr dnic

A n y  revision m a d e  o n  nr after J a n u a r y  I u m l  

before D e c e m b e r  I of u n y  calendar y ea r aliall 

lake effect beg inning with th< next cal enda r year 

A n y  revision m a d e  u n  nr after D e c e m b e r  I of a n y  

calendar y ea r a n d  before J a n u a r y  I of (be next 

calendar yea r aliall Like effeel beginni ng with the 

calendar y ea r following smelt nex t calendar year 

(r) I’ctlihmx

(1) lit fcnc-rul

A n y  per son m a y  petition (be Adm inistrator to 

a d d  or delete a chemical f r o m  the list described in 

Bubscctinn (c) of ibis m o t i o n  u n  the basis of the 

criteria in s u h p a r u g r u p h  (A) or (II) of auliseitioo

(d)(2) uf tli.s section. Within 180 d a y s  after te 

ceipl of a petition, the Adminis trat or shall bike 

o n e  nf the following actions:

( A )  Initiate a r u l e m a k i n g  tu a d d  ur delete the 

chemical to the list, in a c c orda nce willi .nibm v 

timi (d)(2) or (dX'l) o f  this section.

til) Publish a n  explanation of w h y  the p » n  

tiun is denied.

(2) Governor j r lit lunn
A  Stale G o v e r n o r  m a y  petition the Administr.i 

tor to a d d  or delete a chemical f r o m  the led 

described in subsection (c) of this section o n  Ihe 

basis of (lie criteria in suhparagrupli (A), (II). **r 

(C) of subsection (d)(2) uf Ibis section. In the ease 

of s u c h  u petition f r o m  a Slate G o v e r n o r  In delete 

u chemical, the petition shall be treated in the 

s a m e  m a n n e r  as a petition received u n d e r  para 

g r a p h  (I) to delete a chemical, lu the case of 

s u c h  a |>etilion f r o m  u Stale G o v e r n o r  to u d J  a 

chemicul, the chemical will be a d d e d  to the list 

within 180 d ay s after receipt uf the petition, u u  

less the Administrator-

(A) initiates u r u l e m a k i n g  to a d d  the clieuii 

cal to the list, in aee u i d a n c e  with subsection

(d)(2) of Ibis section, or

(II) publishes a n  explanation of w h y  (lie A d  

miuis(ra(or believes (be petition d o e s  not mee t 

the r e q uire ment s uf subsection (d)(2) of I In > 

section for a d d i n g  a chemical lo the list

(O Tlifohuld fur trpurlliif

(1) Toxic chemical tin r«dn*ltl •iiiuiml
T h e  threshold a m o u n t s  fur ptir|Mtscs of r c p m l  

log toxic che micals u n d e r  this section are as f**l 

lows
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(A) Willi respect to a toxic chemical u se d at 

> facility, 10,000 p o u n d s  uf the toxic chemical 

|wr year.

(Ill Willi respect to a uixic chemical m a n u ­

factured or pro cessed at a facility—

(I) F o r  the toxic chemical release f o r m  re­

quired to he s u b mitt ed u n d e r  this section un 

or before July I. I‘J88, 75,000 p o u n d s  uf the 

toxic chemical per year.

(ii) F ur the f o r m  required to he submilled 

on or before July I, 15)85), 50,000 |ioiiiids of 

the Uixic chemical per year.

(iii) F u r  Ihe furtii required lu he submitted 

un ur before July I. Ill'JO, a n d  fur ea c h  f u r m  

thereafter, 25,000 p u u n d s  uf the toxic c h e m i ­

cal per year.

IX) Rcviaioni

T h e  Adm inistratur m a y  establish a threshold 

autuunl fur a toxic chemical different f r o m  the 

a m o u n t  established b y  p a r a g r a p h  (I). S u c h  re­

vised threshold shall obtain repurling u n  a s u b ­

stantial majority of total releases of the chemical 

at all facilities subject to the require ment s uf this 

secliun. T h e  a m o u n t s  established u n d e r  this 

par a g r a p h  m a y ,  al the Administrator's discretion, 

he bas ed o n  classes uf chemicals ur categories uf 

facilities.

IXI F u r m

(II Infurniatiun required

N u t  later than J u n e  I, 1087, the Administrator 

shall publish a u n i f o r m  luxic chemical release 

f o r m  fur facilities cov ered h y  this section. If the 

Administratur doe s nut publish suc h a furm, o w n ­

ers a n d  u|ierators uf facilities subject Ul the re­

qui reme nts uf this scctiun shall provide the infor­

mation required u n d e r  this subsection b y  letter 

IHistmirked e n  or before the dale o n  w h i c h  the 

for m is due. S u c h  f u r m  shall—

(A) provide fur the n a m e  a n d  location uf, a n d  

principal business activities at, the facility;

(III include a n  appropriate certification, 

signed b y  a  senior official with m a n a g e m e n t  

responsibility for the per son nr persons c o m ­

pleting the report, reg arding the accuracy u u d  

completeness of the rcqiorl; a n d  

(C) provide fur sub miss ion of e ac h of the 

fullowing items uf information for ea c h  listed 

luxic chemical k n o w n  lu be present al Hie facili­

ty:

(i) Wlu-tlicr the luxic chemical al llic facili­

ty is man uf a c t u r e d ,  processed, or otherwise

F E D K H A I .  E N V I U O N M K N T A I .  I . A W S KJ-IG

used, a n d  the general category ur categories 

of u se uf Hie chemical.

(ii) A n  estimate uf the m a x i m u m  niiiuitiils 

(iu ranges) uf the luxic chemical prcai-iil a( 

Hie facility al a n y  time during tbu preceding 

calendar year.

(iii) F u r  e a c h  w a s H-st rcnm , Ihe wa s t e  

treatment ur dis|Ktsal m e t h o d s  e m p l o y e d ,  a mi 

a n  estimate uf (lie treatment efficiency typi. 

cully achieved b y  s u c h  m e t h o d s  fur that 

wustcstrcuih.

(iv) T h e  a n n u a l  quantity uf the luxic c h e m ­

icul entering each env iron ment al m e d i u m

(2) Her uf available data

In order lo pruvide the information required 

u n d e r  this section, the o w n e r  ur operator of u 

facility m a y  use readily available data (including 

muniluriiig ds(a) collected pur s u a n t  tu other pr o ­

visions uf law, ur, w h e r e  s u c h  data are not readily 

available, reasonable estimates uf the a m o u n t s  

involved. N o t h i n g  in this section requires the 

iiiiiiiitoring or m e a s u r e m e n t  of the quantities, con- 

ccnlruliun, ur frequency of a n y  luxic chemical 

released into the e n v i r o n m e n t  b e y o n d  that m u n i  

luring a n d  m e a s u r e m e n t  required u n d e r  oilier 

provisions of law or regulation. In or-lcr lo as­

sure consistency, the Administrator shall require 

that data be expressed in c o m m o n  units 

Hi) lint uf release Turin

T h e  release f o r m s  required u n d e r  lliis section are 

intended to pruvide information lo Hie Federal, 

Stale, a n d  local g o v e r n m e n t s  a n d  the public, includ­

ing citizens of c o m m u n i t i e s  su r r o u n d i n g  covered 

facilities. T h e  release f o r m  shall be available, c o n ­

sistent with section I IU I I(a) of this title, lo inform 

persons abo ut releases of tox'C chemicals to the 

environment; lo assist g o v e r n m e n t a l  agencies, re­

searchers, a n d  other pcr suus iu the c o n duct of re­

search a n d  data gathering; to aid in the dev elop­

m e n t  of appropriate regulations, guidelines, a nd 

standards; a n d  for other similar pur|ioscs.

(i) Mudlficationi in reporting frequency

(I) In general

T h e  Administrator m a y  m o d i f y  the frequency 

of submitting a report u n d e r  this section, hut the 

Administrator m a y  not m o d i f y  the frequency to 

be a n y  m o r e  often than annually. A  modification 

m a y  apply, either nationally or in a specific geu- 

graphic area, to the fotluwiug:

( A) All toxic chemical release f o r m s  required 

u n d e r  this section.

i- . -- n—-r ■ '
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(II) A  class of loxie chemicals or u category 

of facilities.

(0) A  specific luxic chemical

(1)1 A  specific facility.

121 llrqiilicmenU

A  moilificuliiui m a y  he m a d e  u n d e r  p a r a g r a p h  

(I) only if (lie Adm inis trat or—

( A )  luukeo u finding that llm mmlificalimi ii 

consistent with (he provisions of mihscrliun (h) 

of this section, bu s e d  o n —

(I) experience f r o m  previously submitted

toxic chemical release forms, a n d

(ii) determinations m a d e  u n d e r  p a r a g r a p h

(3), a n d

(II) the finding is m a d e  h y  a rul e m a k i n g  in 

acc orda nce with section 5 5 3  of Title 5.

(3) Determination*

T h e  Administrator shall m a k e  the following d e ­

terminations with respect lo u pro pose d modifica­

tion before m a k i n g  a modifi* ation u n d e r  para- 

gr a p h  (I):

IA) T h e  extent lo w h i c h  information relating 

tu the pro p o s e d  modification provided o n  the 

toxic chemical release f o r m s  has b e e n  u s e d  hy 

the Adm inistrator or other ugelicies of (he F e d ­

eral G o v e r n m e n t ,  Status, local g o v e r n m e n t s ,  

health professionals, a n d  Ihe public.

(II) T h e  extent (o w h i c h  the information is (i) 

readily available lo potential users f r o m  other 

sources, s uc h as Slate repurling p r u g r a m s ,  a nd

(ii) provided to the Administrator u n d e r  anulher 

Federal l aw or t h r o u g h  a State p r o g r a m .

(C) T h e  extent lu w h i c h  Ihe mmlificaliuu 

w o u l d  i m p o s e  additional a n d  u m i -nau imhl u b u r ­

den s o n  facilities subject to the repurling re­

qui r e m e n t s  u n d e r  this scctiun.

11) 5-yeur review

A n y  modification inudc u n d e r  this subsection 

shall he rev i e w e d  al least o n c e  eve ry 5  years. 

S u c h  r ev iew sliull e x a m i n e  the mmlificaliuu a m i  

ensure that the require ment s uf p a r a g r a p h s  (2) 

a nd (3) still justify continuation of the modifica­

tion. A n y  c h a n g e  lo a modification rev iewe d u n ­

der this p a r a g r a p h  shall h e  m a d e  in accordance 

with this subsection.

(I) Notification tu Conxrrra 

T h e  Adm inistrator sliull notify C o n g r e s s  of m i  

intention to initiate a r u l e m a k i n g  for a modifica­

tion u n d e r  (bis subsection. Aft er sueli notifica­

tion, Hie Administratur shall delay initiation of the 

rul emak ing for ul least 12 m o n t h s ,  but u u  m u r e
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( ba n 2-1 m o n t h s ,  after llm dale of s u c h  nulifica- 

tiuii.

Ill Judicial review

In a n y  judicial rev iew of a rnh-uiilkiiig w h i c h  

establishes a modification um l e r  this siihseclion, a 

court m a y  hold u n l awfu l mill Set aside a g e n c y  

uctiou, findings, a m !  cuuehisiuus f o u n d  In lie in: 

sup p o r t e d  h y  substantial evidence.

(7) Applicability

A  modification u n d e r  H u s  siiliseelmo m a y  apply 

to u calendar year or oilier reporting period begin 

niiig n o  earlier than J a n u a r y  I, I5I-J3.

IK) Kffrrllvr dale

Aliy modification m a d e  u n  ur after Jiiiiiiu>y I 

a n d  before D e c e m b e r  I nf a n y  calendar ye a r  shall 

take effect beginning with the neat calender year. 

A n y  modification m a d e  m i  ui after D c c e i u h  I I ul 

liny calendar year a n d  hcfiirc J a n u a r y  I ul thc 

ncxt calendar year shall lake effect liegiai m g  

with the calendar year fullnwiiq; s u c h  next calen­

d a r  year.

(J) K I M  niiiiiuKc-nirnl uf U iiIm

T I il* Administrator sliull establish a m i  imiihlnin in 

u c o m p u t e r  ilaU ha.se a national t o m e  chemical 

inventory b a a e d  u u  (lata s u b m i t t e d  lo (lie A d m i m . s  

tralor U n d e r  this scctiun. T h e  Admini.-.lrnlor shall 

m a k e  these data accessible b y  c o m p u t e r  t e l e c o m m u ­

nication a n d  oilier m e a n s  to a n y  p er son o n  a  cost 

rei mbur sabl e basis.

(k) Itcpuit

N o t  later (bun J u n e  .*t(t. I'Jdl, the C om ptro ller 

General, in consultation with the Administrator a n d  

appropriate officials in the States, shall s u b m i t  lo 

Die (*.♦ o gr ess a report including e ac h of Die follow

ii*K:

( D A  description of Die steps taken b y  Die 

Adm inis trat or a n d  Die aSlalcs to i m p l e m e n t  Die 

req uir e m e n t s  of Ibis section, including steps t ak­

e n  Ui m a k e  information collected u n d e r  Ibis s ec­

tion available lo a n d  accessible by the public.

(2) A  description of Die extent to wbicli the 

information collected u n d e r  Ibis section b u s  b e e n  

us e d  b y  Die E n v i r o n m e n t a l  iTolecliuii A g e n c y ,  

oilier Federal agencies, tlu; Stales, a n d  the public, 

a n d  the p u r pose s for w h i c h  the information has 

be e n  used.

(J) A n  identification a m i  evaluation of options 

for modifications to Die rcqnir* .ocnls of D o s  s e c ­

tion for Die pur|K>sc of m a k i n g  information col 

Icclcd u n d e r  this section m o r e  useful.
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(I I M ■ . ■ balance ilu Jj 

U  I In Ktnfdl
Tliv AiJiniiiittlriilur ahull a r r a n g e  for u iiiusn 

tiuliiia'i* sillily (o lie c u m i n !  nut liy tin* Natiunal 

Armli'iiiy uf Scii'iii'i's using iii.is s hiilani'c inform,i 

linn riilli'ili'd liy the Ailiiiiinstrulur um l e r  |inra- 

g r a p h  (3). Tin' Ailininixtralor ahull s u b m i t  In 

Coni'ress s report uii uuili stuily u u  luter II..in S 

years after O c t o b e r  17, I38li.

131 t'urpu.r.

Tin' |iur|Ki.n's uf llii' sluily are us fallows:

( A) T n  assess Ihe value uf m a s s  balance 

analysis in tli-lvrniiniiig Ihe accuracy uf iufur- 

lliatioii u n  InsiC chemical releases.

Ill) T u  assess the value uf obtaining m a s s  

balance iiifiiruiuliim, nr |iurlinns thereof, lu tie- 

lerinimt ihe w a s t e  re.hicliiin efficiency uf differ- 

ent facilities, ur categories uf facilities, includ­

ing tile effectiveness uf toxic elieinicill regula- 

liuus p r o m u l g a t e d  u n d e r  law s other Ilian this 

clia|iter.

((.') T o  assess the utility uf sueli infurniatiun 

fur evaluating toxic chemical inaiiagcuieiil prac- 

tices at facilities, ur categories uf facilities, 

cov ered h y  this section.

(I)) T u  determi ne Ihe implications uf m a s s  

balance infurniatiun collection u n  a national 

scale similar lu the m a s s  balance infurniatiun 

collection carried out hy the Administrator u n ­

der p a r a g r a p h  Cl), including implications of the 

use of s uc h collection as part uf a national 

a n n u a l  quantity toxic chemical release p r o g r a m .

(3) Infurniatiun rnllrrliun

( Al T h e  Administrator shall acquire available 

m a s s  balance information f r o m  Slates wh i c h  c u r ­

rently c o n d u c t  (or during the 5 years after O c t o ­

b er 17, 13H6, initiate) a m a s s  balance-oriented 

a n n u a l  quantity toxic chemical release p r o g r a m .

If information f r o m  suc h States provides u u  inail- 

e q u a t e  representation of industry classes a n d  cat­

egories to carry nu t  the purjioses of the study, 

the Administrator also m a y  acquire m a s s  balance 

information necessary fur the st u d y  f r o m  a repre­

sentative n u m b e r  of facilities iu other States.

(II) A n y  information acquired u n d e r  this sec­

tion shall he available tu the public, except that 

u p o n  a s h o w i n g  satisfactory In the Administratur 

by a n y  p er son that the information (ur a particu­

lar part t h e r e u O  to wh i c h  the Adm inistrator or 

a n y  officer, employee, or representative has a c ­

cess u n d e r  this section if m a d e  public w o u l d  di­

v ul ge information entitled to protection un d e r  sec­

tion 131)5 uf Title lb, s u c h  information or part

shall h e  considered confidential in accord,un.,. 

willi the pur j H M r s  of I hill M-rliim, except llM( 

suc h information ur part m a y  h e  d i m  'luneil )|( 

other officers, emp loye es, nr unlhnrueil r.-pr,, 

sentiilivi's of the IJnilcil Stall's i-niii'cntcd wii|. 

curiying n ut (his section 

((!) 'I'lie Administrator m a y  p r o m u l g a t e  regal, 

tion.i prescribing pro cedu res fur cullt'Cling m a s s  

balance information u m l e r  Ibis p a r a g r a p h  

tl)| F or p u r p o s e s  of cullcctmg m u s s  balan,,. 

iii (or m a t  m u  u n d e r  s u b p a r a g r a p h  (A), the Ailnuiiis 

trutor m a y  require the s ub miss ion of i n f m in.it 

hy a Slate ur facility.

It) M u x *  balance drfiiiUi.in

F o r  pu r pose s of this sul nedi nn. the t e r m  " m a s s  

balance" m e a n s  a n  a c c umul atio n of the annual 

quantities of che micals transported (n a facility 

prod led at a facility, c o n s u m e d  at a facility, used 

at a facility, a c c u m u l a t e d  at a facility, released 

f r o m  a facility, a n d  transported f r o m  a facility as 

a wa s t e  ur as a c o m m e r c i a l  product nr byproduct 

ur c o m p o n e n t  of a c o m m e r c i a l  pro duct nr 'typical- 

uct.

Il'ubl. 33-133, Title III, § 313, Oct 17, IUHII, 100 b ut 
1741.)
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(■) In fcneca)

N o t h i n g  in this chapter shall —

(1) p r e e m p t  a n y  State ur local law,

(2) except as provided in sutisviTiuu (h) uf this 

section, oth erwise affect a n y  Stale or local law ur 

the authority of a n y  State ur local g o v e r n m e n t  lu 

ado pt ur enforce a n y  State or local law, nr

(3) affect ur m u d i f y  in a n y  w a y  Ihe obligations 

or liabilities uf a n y  per son u n d e r  other Federal 

law.

tb) Effect un M b D H  requirement*

A n y  Stale or local l a w  enacted after A u g u s t  I, 

1385, w h i c h  requires the suhmixsiuii of a material 

safely data sheet f r o m  facility o w n e r s  ur iq.eiat»n 

shall require that the dat a sheet h e  identical in 

content a n d  f o r m a l  lo the data sheet required under 

•>'saei'tiun la) of section 11021 of this title. In 

addition, a Slate or locality m a y  require the s u b m i s ­

sion of information w h i c h  is su p p l e m e n t a l  lu the 

information required o n  the data sheet (including 

10(011110110.1 o n  the location arid quantity of hazard 
n u s  chemicals present at the facility), t h r o u g h  ad.li

I (113 COMMUNITY ItKJHT-TO-liNOW 4 2  § 1 1 (1 1 2

(iiiiiul sheets utlnched lu the data nlicct ur uiii-h 

utlier UH'ans as Ihe Statu in locality cinisiili 11. appro 
in isle

||'„|, I. till 1311, Title III. 1 321, I M  17, IIIMli, list Slat 

I Jill

1. 11* v ill/ MrfciriuvH
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It) A *•!Im i i In williluilil luliiiittiilInti

It) (.'filerul miiIIiiiitly

(A) Willi r cp ard In a liu/urduus rbcuinal, a n  

extremely h a z a r d o u s  substance, nr a In m e  chrlnl 

cal, a n y  fiernixi rcquiri'd u n d e r  section • 100 1(d)(2).

| |Uli:i(il)(;i), 111)21. 1 1022, or 1102:1 of this I ilk- In 

submit in for rnalinii (o a n y  other p er son m a y  willi 

liutil finin s u c h  submittal llic specific chemical 

identity (iiirludmp llic chemical n a m e  a n d  nllirr 

s|M'cific identification), uu defined in repiihiliuiis 

prescribed liy llie Administrator u n d e r  subsection

(c) o f  tliis section, if the p er son Complies willi 

p a r u p r u p h  (2)

(II) A n y  p er son witldinldinp the specific clteim 

cal ideiitily shall, lit the place o n  the submittal 

w h e r e  the cheimeal identity w o u l d  normally he 

included, include the generic class or category of 

the h a z a r d o u s  chemical, extreme ly haz a r d o u s  s u h  

stance, or toxic chemicul (as the rase m a y  he) 

I'i) ICriiiilrcinnila 

(A) A  per son is entitled to withhold nifnrimi 

turn u n d e r  p a r a g r a p h  (1) if s u c h  p er son —

(i) claims that s u c h  information is a trade 

secret, o n  the basis of the factors e n u m e r a t e d  

in subsection (h) uf this section,

(II) includes in the submittal referred to in 

p a r a g r a p h  (I) a n  explanation of the reasons 

w h y  s u c h  information is claimed lo he a trade 

secret, ba s e d  o n  the factors e n u m e r a t e d  in s u h  

section (h) of this section, iiicludiup a specific 

description of w h y  s uc h factors apply, a n d

(iii) s o h m i t s  to the Adiniiiistialor a top y of 

s uc h submittal, a n d  Ihe information withheld 

f r o m  s uc h siilnniltal

(It) In Mihmilliiip to the Adm inistrator the m  

fin illation required b y  s u b p a r a g r a p h  (A)(in), a per 

Son withholding information un d e r  this siibseitnm 

m a y —

ti) designate, iu writing a n d  in s u c h  m a n n e r  

as the Adm inistrator m a y  prescribe b y  repol.i 

timl, the information w i n c h  s u c h  person be 

licvcs is entitled lo la* withheld u n d e r  para 

prapli (I), a n d

Cf'CMIKA I jjj

lit) submit midi dci.ipmitcd mformalinn nepa 
lalely from oilier liifium.ilioii i.iduuilled under 
llm  subieclnui

IJI I.miiiIhIIioi

The aMlhunly umh i ihe. ud*.**h**n I** withhold 
infiumillion shall lint nppl) to mfoiimihoo wlmh 
the Administrator Inis ihl.im ined, m a*eoid.m* *• 
with subsection (i) id this m'tlnm, is imt a ti.nh 
secret 

(1*1 '1'iMiir ■trrtl futloiM

No person reipnred to provide information umh • 
this chapter may i hum Dial Die mfuimotion •?» roll 
tied tu prolcdiuii as a trade Mem I under i.uloieclioii
(a) of this section unless smh per.-.oil show.-. e.uli «d 
the followuip.

(1) .Such per huu ha s  mil disc limed Die inform.i 

tiiiu to a n y  other person, oilier D m u  a i n e m h e r  «-l 

a local miirrpeiicy p i . m u m p  i oioimltee, o n  of fuel 

nr e m p l o y e e  of the United States nr o Stole ut 

loc.il g o v e r n m e n t ,  a n  e m p l o y e e  *»f sm h  per nun, **i 
a p er son w h o  is h o u n d  h y  o «imfidenliahty ap i e r  

mt-nl, a n d  su c h  p e r s o n  h as l.ik« u re.iMiu.dde iio .i 
surea to protect the coiifah-iiliohly of m m  Ii m l m  

illation a m i  intends lu continue In lake silt h lueo 
Stiles

(2) The illfurmalliil) Is Mill r.-•p«ir• *1 to be lb. 
closed, or otheiwise lii.nle ovoilohle. to the pubh* 
llllder any other Federal iii Slate low

Cl) Disclosure nf (I*.* mfiuiiiolioii is likely to 
cause Substantial haiili to the lolnpetilhe position 
uf such person

( I )  The eheiuie.d identity i:» nut readily dr. 
ciiveiable thioiip.h reveist* eup,m*cfinp

tt l Tunic urocl rrxolulnoi"

As mioii os prai'tieohh* after thtohcr 17. I'.Utli, lh* 
Adiniiiistialur shall pre.senhe reputations in impl* 
merit (Ins section With respect to subset lion (b)(1) 
uf Dus seiiion, sueli reputations nli.ill be eipuvab-ul 
tu comparable piuvisimis in the D* i upotioual S.»f» i\ 
ami llcolib Administration lla/aid Commnnn alno. 
Standard (2!) C  F  it l!D() 1200) ami any revision:, ul 
such standard prescribed liy the Sccrclniy uf l.ohoi 
in acenrtlance with the final niliiip of the cu u il. ..I 
the Dniteil Slates in Dmt* *1 Steelworkeis of Am* i 
ica, A F I. CIO C l.C  v Thmlie C Ambler 

(ill I'rliiooi fur irt im

11) III fti'i'citd
Any person may petition the Admmisli.itui l.n 

the discluMiire of Ihe specific ihemical ninthly uf 
a hazaidiiiis ehemieal, an evtmiiely ha/.anbot 
hiibslance, or a loxir t brum al win. h is claimed o.
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i  tfudi- xvcrct utiiit-r lliix m-i'tlnn. T lir  AdmiiiiH- 
Imtor may, in O n  ab.t-mr nf a |h 'HCii>ii under tin. 
paragraph, initial.- a ih'Urmiiintion, In In1 lurrnul 
mil hi iri'iirdancu willi (In* Kulua-Ktioii, ax In 
whvthvr mformntinu withheld roiihtilutra a li.nh-
niri'l
I I I  llilllal Itflew

Within 31) dayn afl.-r Ihv dale nf revi-ipl ul i 
la'tiliun umler paragraph (I) (nr ii|hiii lln- Admin 
lalmlur'a initiative), llic Adnihu.slralnr ahull re 
*icw Die explanation filial by a irmle nerret claim- 
ant umler auhxrctiun (a)(2) ul lluu accliuii uml 
ilelermme wlietlier llic ea|iluiiuliiin |ireaenUi ax- 
•erliuna wliirli, if true, are uulfieieiit In uii|i|k i iI u 
fouling tlial I lie spm-ifo' clieinieal nlenlity is a 

trade secret.

i l l  Kmdini ul Bulllrlrnl aaariliuns

(A) If the Ailiiiiniairulur determines |iursuuiil 
In paragraph (2) lliul the explanation presents 
mlfieieiil asserliuns lu sup|uirl s finding lliul the 
x|>ecific diemicul iilenlily is u tr.nle secret, the 
Administratur shall notify the trade secret claim­
ant that he has .10 days to supplement Ihe expla­
nation with detailed information lo xupjiorl the 
assertions

(I I I  If Ihe Administrator determines, after re­
ceipt of any supplemental xup|Kirliug detailed in­
formation under .subparagraph (A\ that the asser­
tions in the explanation are true and that the 
x|H'cific chemical identity is a Itude secret, the 
Administratur shall so notify the petitioner and 
the (letitiuuer may seek judicial review of the 
determination.

((!> II the Adm inistrator determines, after re­

ceipt uf a n y  sup ple m e n t a l  |>|>orling detailed in­

formation u n d e r  s u b p a r a g r a p h  (A), that the asser­

tions in the explanation are out true a n d  that the 

specific che mica l identity is nut a trade secret, the 

Administrator shall notify the trade secret claim­

ant that the Adm inistratur intends tu release the 

specific che mica l identity. T h e  trade secret claim­

ant h as 31) d a y s  in w h i c h  he m a y  ap|ical the 

Administrator's determination u n d e r  this s u b p a r a ­

g r a p h  tu the Administrator. If the Administratur 

dues nut reverse his determination u n d e r  this 

s u b p a r a g r a p h  in u u c h  a n  appeal liy the trade 

secret claimant, the trade secret claimant m a y  

seek judicial review uf the delcruiinatiun.

I I)  Klndtnc ot In.utfiefcnl axacrttunx

( A )  If the Adm inistrator d e t ermi nes p u r s u a n t  

tu p a r a g r a p h  (2) that the explanation presents 

insufficient asserliuns tu sup|a>rt a finding that 

the specific che mica l identity is a trade secret, the

Ailmiuiidrutor shall notify Ihe linde seciot elm., 

lint that he h as 311 d a y s  In appeal the dolcrniln,. 
lion lo Ihe Administrator, or, u p o n  a s h o w i n g  

g o o d  cause, a m e n d  Ihe original explanation hy 

providing s u p p l e m e n t a r y  a s s e r l a m s  lo aiippwi 

(he trade secret claim.

(Ill If the Adliuhisiril' not reverse his

ilelermiiialion u m l e r  auir... ...rapli (A) alter an 

upjical or a n  exa mina tion of u u y  s u p p l e m e n t a r y  

assertions u n d e r  s u b p a r a g r a p h  (A). Ihe A d m i u i a  

Irator shall su notify Ihe liutlc secret I'l.iim.ml 

a m i  the tiaile secret claimant m a y  see k judicial 

rev iew of the determination 

((I) If Ihe Administrator reverses Ins determi 

nation u n d e r  s u b p a r a g r a p h  (A) after a n  appeal ur 

a n  exa mina tion of u u y  s u p p l e m e n t a r y  iisuerliniii 

u m l e r  s u b p a r a g r a p h  (A), the p ro cedu res under 

p a r a g r a p h  (3) of this sulisecliuu apply.

Ic) Kiccpliun fur Infiirinstum eroliled lu hrwllli plufra 

■lunata

No t h i n g  m  this section, or regulations adopted 

pur suan t to this section, shall nnthnrui: a n y  person 

to withhold information w h i c h  is reipiired to he 

provided tu a health professional, a doctor, or a 

n u r s e  iii acc orda nce with section I III III of this title

1 1 }  Provtdins Information lu lire A  ci r n 111 In I r slur; untl 

slnlil; (u fiuldic

A n y  information sulimilted lu Ihe Administrator 

u n d e r  subsection (a)(2) uf this section or sulisecliuu

(d)(3) of this scctiun (except a specific chemical 

identity) shall he available to (he public, e xc ept that 

u p o n  a s h u w i n g  satisfactory to the Adm inis trat ur liy 

a n y  p er son that the information (or a particular part 

thereof) lo w h i c h  the Adm inis trat or h a s  access u n ­

der this section if m a d e  public w o u l d  divulge infor­

ma t i o n  entitled Ui protection u n d e r  section i 111)5 uf 
Title 18, s u c h  information or part shall lie c o n ­

sidered confidential in ac c orda nce with Ihe purposes 

of that secliun, exc ept that s u c h  information or part 

m a y  b e  disclosed tu other officers, emp loye es, ur 

authorized representatives of the Uni ted Stales c on­

c e r n e d  with carrying ou t  this cha pter

(g) liifiirutxttun pruvldfd In-Klutc

U|Kin request b y  a Stale, acting t h r o u g h  the 

G o v e r n o r  of the State, the Adm inis trat or shall pro 

vide lo the Stale a n y  information obtained under 

subsection (aX2) of this section a n d  sulisecliuu (d)(3) 

of this section.

(h) lofornmliun o n  advrrae effect*

(I) In a n y  case in w h i c h  the identity of a h a z a r d ­

o u s  chemical or a n  e x t r e m e l y  h a z a r d o u s  substance 

is claimed as u  trade secret, the G o v e r n o r  or Stale

e m e r g e n c y  rexpoiiso rnuuuisxioii cxlaldndied u n d e r  

secliun I KM) I of this title shall identify (lie udv ciau 

health effeels ussocialed with the h.l/urilnos eheiili 

cal nr e x t reme ly h a z a r d o u s  s ub stan ce .mil shall 

utiMiic that s u c h  information in pimid.'d to a n y  

person requesting information iihoiil sti-'li haz ard 

oils chemical ur ext r e m e l y  haziildoua substance.

12) lu a n y  case in w h i c h  (he identity u l  a toxic 

chemicul is tl.iiitieil as a trade s e n d ,  the Admiliis 

Irali.t shall identify llm adv e r s e  health a n d  environ 

mental effects associated with llm toxic chemical 

u u d  shall ass ure lhal inn'll iuformnliuii is inelmled in 

Ihe cu upu ler d a l ahas e required hy Secliun ll(l'.!3(j) 

nf this title a n d  is provided lo r.uy p er son requesting 

information s h u n t  s u c h  toxic chemical 

III Inlnroiulhm pfnvhlrj lu (aillifr..

No t w i th stan ding a n y  liuiiliiliii1 einilaiui'd iii I h m  

section ur a n y  other provision of law, all i n f o r m a ­

tion repotted to or otherwi se obtained h y  (In- A d ­

ministrator (or a n y  representative of the A d m i n i s ­

trator) u n d e r  this chapter shall he m a d e  available lo 

a duly authorized c o m m i t t e e  of the taiiigress u p o n  

written request h y  s u c h  a rnm mitl cc.

(Put. I. t)'J-lilt). Title III. ( 322. (Id 17, ItlHli, loo Sl,.l 

I I 17 I
• .So (Ii •ill)’Mlrtt riol'dl'ly hlllluM Ilk! “IlHlllrtlH'tl'

I .(tinny Krfrri'tict'*
IItaIiIi ■u l KiivirmiMiiiil «-il/i f«4S ■'•). ID)
I'.JS llr«llh 4inl KtKiiutiiitvTii | |  li.'z, Oii, Ul. til*, in I In 1*0. 1SJ 

lu I4U cl at i|

§ 1 1 0 1 3 .  1‘rnviaitin n f  iiifiiriiiiiliiiu tu 

h e a l t h  prufessiiiimls, ilneturs, 

u u d  riurseu I K i ‘(!l( I K  A  § 3 2 3 1

txl lll.fnu.lt ur tlrulllicnt bjr tirnllt. |ifufrixiullHl

All u w n e r  or operator uf a facility w h i c h  is soli 

jc-cl In Hie req uir e m e n t s  of section 1 1021, 1 11122, ur 

11023 uf this title shall provide the specific chemical 

identity, if k n o w n ,  uf a h a z a r d o u s  chemical, e x ­

tremely h a z a r d o u s  substance, ur a toxic chemical lu 

uuy health professional w h o  requests s u c h  iufui m u ­

tton ill writing if the health professional provides a 

written s t a t e m e n t  uf n e e d  u m l e r  this subsection u m l  

a written cunlideuliulily a g r e e m e n t  u n d e r  s u b s e c ­

tion (d| of (bis section. T h e  written stateme nt uf 

need shall b e  u sta t e m e n t  (but the health profession­

al has a reasonable basis to su s pect that—

(I) llic information is n e e d e d  for p u r p o s e s  uf 

diagnosis ur tre a t m e n t  of a n  individual,

12) the individual or individuals lining diag­

nosed nr treated h a v e  b e e n  e x p o s e d  tu llm c h e m i ­

cal concerned, a m i

IDfil

■z*
•12 $ M M
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(J) k n o w l e d g e  of ll»*! H|MTifir che mica l »ly 

nf him Ii chemical will HHiti.il in d i . q p m - m  iir  Un i t  

llll'll I
Follow)..,: bin'll (I wnllrii miiir.il, the o w n e r  m  

OpI'fulO) (41 VvllMIII itlllll IcqiM'ltl II lllllllr idl.lll 

|irinii|i(ly provide lln* rcipn'ilcd i n f o r m . H u m  In lln* 

health pnifi'hdiimul Tin* •«n(Imiiity (m withhold llir 

Specific t liriiiii'iil identity uf .1 i lirniii.il illi«l**r be)' 
linn 1 1012 uf l l m  tide w h e n  i.nch information is a 

(rude secret shall mil apply In iiifuriti.ilion r n j u i m l  

lu la; provided umlrr ( l m  subsection, subject l«r llir 

provisions uf miliHUiiiiiii («l) of l l m  s e r l n m  

ll>) Molltul rllir*grnry

Aii o w n e r  ur operator of a facility w h i c h  n  nnli 

jrt’l *i» III*.* rcquncmelil.i of .ircliuii IIII2I, 11022, m  

1 1112!) of this I i I It: t.h.i II provide a  cu|iy of a malifl ail 

safety il.il.i sheet, a n  inventory form, or a loin 

chemical release form, ini'linlini* lln; .specific ch c m i  

cal nli'iihly, if kniiwii, uf a Inunnluu.s cln'iuical. 

ex t reme ly Itiiraiiliim .111h.1 l.o ne , or a toxic i lll'lllical. 
lo a n y  trcatiu,* p h y s n  a m  i»r n u r s e  wlio requests 

him'Ii inforiualinn if sueli |iliyncinn or nu r s e  ilrlrt 

m i n e s  that--

II) a innlical c i m r p r .  , exists.

(21 Hit* specific chrmn.il nlrnhly of llir I'lirnn 

cal cmii'enicd is nrcr.naiy for or will assist iii 

rinctitcncy or fiial anl di.ii'.ooM.. in lirnlnn nt. 

u m l

(ill (lie imliviilo.il or individuals lu*in|; dia); 

no s e d  nr liralrd liaVr lirro r X j m s r d  lo llm clmiiii 

cal i'oiiccrnLil 

lin mcdi aUdy following s n d i  a rri|iirs(, llir o w o r r  oi 

opcralor lo w l n o n  s u c h  rri|iirsl is inadr .shall p m  

vide Ihe rci|Uestrd infoiinalinli lo the physician in 

nurse. ‘I he aullmrily (o withhold I hr specific chrini 

cal idculiiy of a chemical f i m n  a material safely 

dala blmel. a n  inventory form, or a loxic chemical 

release f o r m  u n d e r  section 11012 uf (his title w h e n  

bill'll information is a trade .secret shall not apply In 

information reipiired to he provided til a treating 

physician or nur se tinder this subsection. N o  writ 

ten confidentiality a g r e e m e n t  or s t a t e m e n t  of n ee d 

shall he reipiired as a precondition nf s u c h  dis do 

sure, Imt the o w n c i  or operator discli'sini* s uc h 

information m a y  rctpiirc a written confidentiality 

a g r e e m e n t  in acc orda nce willi subsection (d) of l l m  

section a n d  a stateme nt setting fiuth the items 

listed in p a r a g r a p h s  (I) t h r o u g h  (M) as s m i n  as 

cir cumstances permit.

tc) I'rtiritlio iiiruaorcH hy locul liinllh profrMioiiuli 

(II I'rorliiioii of infoiiioithiii

A n  o w n e r  nr operator of a facility subject lo the 

requirements of section IIM2I, 11(122, or 1102.'! of

COMMUNITY lOOIIT-TO-KNOW
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thii title i.lu'.1 •irovide the «|ierific chemical iilcnti- 

ly, if k n o w n ,  of a h a z a r d o u s  chemicul, i n  ex- 

I h i  nr ly hijtiirilmi* -luhulunre, or a l o n e  rhemicul 

lo iiny heullli piufe-taioiial (xueli . pliysiiriuii, 

luxiruloy*int. or i-pidciiiiuliigiat) -

( A) w h o  in u local giivermiii'iit eni|iloyre or a 

|H'rHoo u m l r r  conlrurl with the local g o v e r n ­

ment, a n d

(II) w h o  rei|ue»la s u c h  information ill writing 

u m l  providt-H u written ulateinent uf n e e d  u n d e r  

p a r a g r a p h  (2) a n d  a written confidentiality 

a g r e e m e n t  u n d e r  uuhm-ctiini (d) uf Ihi.v section. 

Fallowing s u c h  a written request, the o w n e r  nr 

cqn'raUir to w h o m  s u c h  request is m a d e  shall 

pro mptl y provide the requested information to the 

local health professional. T h e  authority to w i t h ­

hold the s|H'i-ific chemical identity of a chemical 

u n d e r  section 1 11)12 of this title w h e n  s u c h  infor­

m a t i o n  is a trade secret sliull not apply Ul infor­

m a t i o n  required to tie provided u n d e r  this s u b s e c ­

tion, subject lu (he provisions uf subsection (d) of 

tins section.

121 Written Mtalrmrn! uf nerd

T h e  written s t a t e m e n t  uf n e e d  shall h e  a state­

m e n t  (hut describes with reasunahle detail o n e  or 

m o r e  uf the following health n e e d s  for (he infor­

mation:

i| (A )  T o  assess ex|tnsurr of |h .txiiiis living in a

local c o m m u n i t y  tu the h a z ard* of the chemicul 

concerned.

Ill) T u  c o n d u c t  ur assess sam plin g to deter­

m i n e  ex|Hisure levels uf vuriuus population 

groups.

(C) T o  c o n duct |K-riodic medical surveillance 

of e x |K u ic it  iHipulatiou groups.

<1)1 T u  provide medical treatment to c x |iosi d 

individuals or population groups.

( K )  T o  c o n d u c t  studies to d e t ermi ne the 

health effects of ex|aisurr.

( Et T o  c o n d u c t  studies to aid in the identifi­

cation of a chemical that m a y  reasonably be 

anticipated to ca u s e  a n  o b s e r v e d  health effect. 

Idi (smfidrntiHlily axrccmenl
A n y  person obtaining information u n d e r  s u b s e c ­

tion (u) or (c) of this section shall, in accordance with 

su c h  subsection (a) or (c) uf this section, he required 

lo a g r e e  in a written cunfidentiulity a g r e e m e n t  that 

he will not u se the information fur a n y  p u r jusc 

other than the health ne e d s  asserted in the state­

m e n t  of need, exc ept as m a y  oth erwise be a u t h o ­

rized b y  the t e r m s  of the a g r e e m e n t  or b y  the 

person providing s u c h  information. N o t h i n g  iu this 

suhseetiuu ah.ill preclude the parties lu a confiden­

tiality a g r e e m e n t  f r o m  p u r s u i n g  a n y  rem e d i e s  |u  

the extent permitted b y  law.

tr) ItcxuUtliin*
A s  so o n  as practicable after Octulier 17. I'JHli, Ihe 

Adm inistrator shall p r o m u l g a t e  regulations deaerih- 

irig criteria a n d  p a r a m e t e r s  for the sta t e m e n t  uf 

n e e d  u n d e r  subsection1 (a) a n d  (c) of this section a n d  

the confidentiality a g r e e m e n t  um l e r  subsection (cl) 

of this section.

fl'uh.L W - 4 W ,  Title III. { 323. Oct 11. I'JHli. IIHI Slat 

I1SOI

1 So in on'finst. I'rvLaLly abouM “aubat-cliuiia"

§ 110-1-1. P u b lic  uvuilu liility  o f  p inny, du ln  
sh ee ts , fo rm s , no d  fo llo w u p  n o ­
tic es  lE I 'C U T K A  § .I.! 11

U )  Av*il*bilil/ (u public

E a c h  e m e r g e n c y  rcu|Minse plan, material safety 

daLa sheet, list described in section 11021(a)(2) or 

this title, inventory form, toxic che mica l release 

form, a n d  followup e m e r g e n c y  notice shall lie m a d e  

available to the general public, consistent willi s ec­

tion 110 42 of this title, dur ing n o r m a l  w o r k i n g  

h ou rs at tin: location or loculiuns des igna ted hy Ihe 

Administrator, Co v erno r, Stale e m e r g e n c y  response 

c om miss ion, or local e m e r g e n c y  planning com mitt ee, 

us appropriate. U|>on request h y  a n  o w n e r  or o p e r ­

ator of a  facility subject to the r e q uire ment s of 

section 110 22 of this title, the State e m e r g e n c y  

response c o m m i s s i o n  a n d  the appropriate local 

e m e r g e n c y  planning c o m m i t t e e  shall withhold f r o m  

disclosure u n d e r  this section Ihe location of a n y  

specific chemical required h y  section 11022(d)(2) of 

this title lu h e  contained ill a n  inventory f u r m  as tier 

It information.

(b) Notice of public ivxilxbtlily

E a c h  local e m e r g e n c y  pla nnin g c o m m i t t e e  shall 

annually publish a  notice in lucal n e w s p a p e r s  that 

the e m e r g e n c y  res|iunse plan, material safely data 

sheets, a n d  inventory f u r m s  h a v e  b e e n  s u b mitt ed 

u n d e r  this section. T h e  notice sliull stale that fill- 

l u w u p  e m e r g e n c y  notices m a y  s u b s e q u e n t l y  h e  is­

sued. Sueli notice shall a n n o u n c e  that m e m b e r s  uf 

the public w h u  wi s h  to review a n y  s u c h  plan, sheet, 

form, or fol lowu p nutice m a y  d o  s o  at the location 

designated u n d e r  subsection (a) uf (his section.

(1'ub.L. 90-199. Title III. I 324, Oct. 11. 1980. 100 Slat. 1152.)
I.ibrnr/ Itcferrnrea 

llrjllh and KliVirimiiirnt *-*25 fi)
l*JS Itrahh ami Kiitnrumrwitl || til. 9'J. Ilrij. Iirj. I ill In 131
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I•• w  llevlew Cu m m e t t U r l r i

£itvimiiiueftUl liability ami lit* limila uf inauraitcc. Koincth S. 

Abraham, bd Columbia I. Itrv. 942 (I9MH)

§ 1 1 0 1 5 .  K lif i i r re iuen t  (K l 'C H T K A  § 3 2 6 1

IH I Civil pcuulllr. fur riticr,cnr/ pUnoliir 

T h e  Administrator m a y  order a facility o w n e r  ur 

operator (except u u  n w n o r  ur operator of u facility 

designated un d e r  secliun 11002(h)(2) uf this title) tu 

c o m p l y  witli section 11002(c) uf this title a n d  section 

111103(d) uf this title. T h e  United Stales district 

court fur the district in w h i c h  (lie facility is located 

shall h a v e  jurisdiction In enforce the order, u u d  a n y  

per son w h o  violates or fuils tu o b e y  sueli n o  order 

shall lie liable to the United Slutcs fur u civil pen al­

ty uf nut m u r e  Ilian $25,000 fur e a c h  d a y  in w h i c h  

b u c Ii violation occurs ur s u c h  failure (u c o m p l y  

continues.

lb) Civil, adniiiilxlritlvr, a nd cilinlnul pcuulllr. foi 

tiucixrncy miliflculimi

(1) t O m a  I adnilnliltiillvc penalty

( A) A  civil penalty uf nut m u r e  than $25,000 

per viulatiun m a y  he assessed h y  Ihe A d m i n i s t r a ­

tor in the case uf u viululiun uf the r e q uire ment s 

uf section 1 101)4 uf this title.

(II) N u  civil penalty m a y  he assessed u n d e r  this 

sulisecliuu unless llic |ien>un acc used uf (tie viola­

tion is given notice a n d  opportunity for a hearing 

with respeet tu the viulatiun.

(Cl In determining the a m o u n t  uf a n y  penally 

ass esse d p u r s u a n t  tu this suhseetiuu, the A d n  inis 

trutur shall tuke into a c c ount Ihe nature, c i r c u m ­

stances, extent u m l  gravity uf the viululiun ur 

viuUliuns and, with respect to the viululur, ability 

lu pay, a n y  prior histury uf s u c h  viulutiuns, the 

de g r e e  uf culpability, e c o n o m i c  benefit ur savings 

(if any) resulting f r o m  the violation, a n d  s u c h  

oilier m a l t e m  us justice m a y  require.

(I) C l a n  II adinlnlilrallvt penalty

A  civil |>ciially of mil m o r e  than $25,000 per d a y  

for e a c h  d a y  dur ing w h i c h  the viululiun continues 

m a y  lie assessed h y  the Administrator in the case 

uf a  violation of the req uir e m e n t s  uf necliun 1 11)114 

uf this title, lu the cnuc of a s e c o n d  ur hiiIi h c- 

qu e n t  viulatiun the uiuuuiil of s u v h  penalty m a y  

he mil m u r e  than $15,000 fur eueli d a y  d ur ing 

w h i c h  the violation continues. A n y  civil penally 

u n d e r  this suhseetiuu shall h e  assessed a m i  col­

lected in the s a m e  m a i m e r ,  u u d  subject tu the 

s a m e  provisions, as in the eas e of civil penalties 

assesaed a n d  collected u n d e r  section 2til5 uf Title 

15. lu a n y  pro ceeding fur the a s s e s s m e n t  of a 

civil penally u n d e r  this sulisecliuu Ihe Admiuistra-

tor m u y  issue suhpiiciiiis for Ihe u ll emln ncu u m l  

tes timony uf witnesses a n d  tlo: production of rele­

vant papers, luniks, u m l  ilucumentH a n d  m a y  

p r m m i l g u l c  rules for discovery pro cedu res

(3) Judicial aaat'Minrtil

T h e  Adm inistrator m a y  bring a n  iictinn in lln* 

United Stales I)i.itiat court for (lie appropriate 

district tu assess a m i  collect a penally of nut m o r e  

than J 26.0(H) per d a y  lor eac h d a y  d ur ing wh i c h  

the viulatiun cnntimieu in (lie eas e uf u violation of 

the reipiireinenUi uf flection 1 1(H) I nf l l m  title In 

the case nf a s ec ond ur fliilmei|ucul violation, the 

a m o u n t  uf u u c b  pcnully m a y  he not m o r e  than 

$76,000 fur eueli d a y  dur ing w h i c h  the violation 

continue*.

(4) Crlinliml iHMtalllea

A n y  per uun w h o  kn o w i n g l y  m i d  willfully fail- lo 

pruvide nutice in acc orda nce with flection 11 (Hr I of 

this title shall, u p o n  conviction, I o fined tint m u t e  

tha n $<25,000 ur imprisoned for lint m o r e  than t w o  

y 'ura, ur both (ur in Ihe ca.se o f  u a c c n u d  nr 

s u b s e q u e n t  conviction, shall be fined nut inure 

than $.60,000 ur imprisoned for not m o r e  than five 

years, ur hnlh).

(cl Civil m i d  mholnliilrall*? pcioillirn for fr|Mjrtinj( ir 

qulrciocnla

ti) A n y  (lerann (other than a g o v e r n m e n t a l  enli 

ty) w h u  violates a n y  r e q u ire ment uf aeetiun 1 1022 or 

1 1tJJ.l of Ihifl title .shall be liable in the United State* 

fur a civil jtcually iu a n  a m o u n t  nut lu exc eed 

t'Jr t00l) for e ac h a u c h  violation.

(2) A n y  p e n u m  (oilier tli.in a g o v e r n m e n t a l  e n d  

ly) w h o  viulutea a n y  r e q u ire ment u f  section titl'd I or 

llUKi(h) of this title, a n d  a n y  p er son w h o  fail* to 

furnish tu (he Adm inistrator information required 

u n d e r  section 11012(a)(2) of this title shall b e  liable 

lu the United States fur a civil |>ennlly iu a n  a m o u n t  

nut tu e x c e e d  $10,000 for e a c h  s u c h  viulatiun

(3) K a d i  d a y  a viulatiun deacrilicd in p a r a g r a p h

(1) ur (2) continue* ahull, for p n r p n a e a  of thi* anli 

flection, constitute a separate violation.

(4) T h e  Adm inistrator m a y  assess a n y  civil penal 

ty fur w h i c h  a p e r s o n  is liable u n d e r  this subset linn 

h y  administrative order ur m a y  tiring a n  action to 

asacfltt u m l  cuilcct the penally in the United Stales 

district court fur the district iu w h i c h  the prison 

f r o m  w h a m  the penalty is Hotighl reside* oi in 

w h i c h  a u c h  person's ptiucipal place uf Iniaines* is 

located
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H i  Civil. BdmlnUlmllvc, x nd criminal pcmllic* with 

reaped lo Irndc iccreL#

III Civil a nd adDiinislralivc penally fur frlvuloili 

rlainu
If lln.' Administrator det ermi nes—

4A>(il u n d e r  section IIIH2(ilHI) uf lliiu lillu 

that u n  explanation sub mitted liy a  trade secret 

claimant presents iriaufficienl assertions Ui su|>- 

port a finding that a .H|>ecific chemical identity 

ia a trade secret, or (id after receiving' supple- 

m e n t a l  supporting detailed information u m l e r  

section I 1042(d)(3)(A) uf this title, that the B|ie- 

cifie chemical identity is not a trade secret; a n d  

(III that the trade secret claim is frivolous, 

(he trade secret claimant is lialilc fur a |ienal(y of 

♦25,000 per claim. T h e  Administrator m a y  assess 

the penalty b y  administrative order ur m a y  bring 

a n  action ill the appropriate district court of the 

United Stales to assess a n d  collect the penalty.

12) Criminal penally fur duclururc uf Iradc iccrct 

Infurmaliun

A n y  |a-rsun w h u  k n o w i n g l y  a n d  willfully divulg­

es or discloses a n y  information entitled lo protec­

tion u n d e r  secliun 1 1(1-12 uf (his title shall. u|ion 

conviction, he subject to a fine of nut m u r e  than 

(20,000 or to i m p r i s o n m e n t  mil tu exc eed o ne 

yeHr, l-r both, 

tc) Special enforcement pruviniune fur ardlon 11013 

W h e n e v e r  a n y  facility o w n e r  or operator required 

lo provide information u n d e r  section 1 10-13 of this 

title to a health professional w h o  has requested 

s uc h information fails or refuses to provide s uc h 

information in acc ordance with s u c h  section, such 

health professional m a y  bring a n  action in the a p ­

propriate Uuitod States district court lo require 

sueli facility o w n e r  or (qierator to provide the infor­

mation. S u c h  court shall h a v e  jurisdiction to issue 

s uc h orders a n d  take s uc h ulher action as m a y  be 

necessary lo enforce the requirements of section 

11043 of this title.

(fl Procedure* for adminlvlratlve prnsltir*

(I) A n y  p e r s o n  against w h o m  a civil penally is 

assessed u n d e r  Ibis section m a y  obtain review 

thereof in the appropriate district court uf the Unit­

ed Stales b y  filing a notice of appeal in s uc h court 

within 30 d a y s  after the date of s u c h  order a n d  b y  

simultaneously sending a c op y of sueli notice by 

certified mail lo the Administrator. T h e  A d m i n i s ­

trator shall p r o mptl y file in suc h court a certified 

cop y nf the record u|>on wh i c h  s uc h violation w a s  

fou nd or su c h  fienalty iinjiosed. If a n y  person fails 

lo p ay a n  a s s e s s m e n t  of a civil penally after it has 
b e c o m e  a final a n d  unappealable order or after the

appropriate court lias entered final j u d g m e n t  in 

favor nf the United Stales, the Administrator m a y  

request the Att orne y G e n e r a l  ol the U ni ted Sintra 

tu institute a civil irtion iu a n  appropriate district 

court of the United Slates to collect the penalty, and 

su c h  court shall h a v e  jurisdiction to hear a n d  decide 

a u y  suc h action. In hearing s u c h  action, the court 

shall h a v e  authority lo review the viulatiun a n d  the 

as s e s s m e n t  uf the civil penalty u u  Ihe record

(2) T h e  Administrator m a y  issue s u b p o e n a s  (,„ 

the att endance a n d  testiniuuy uf witnesses a m i  the 

production uf relevant pa|iers, hooks, or d o c u m e n t s  

in connection with hearings u n d e r  this section, hi 

case of c o n t u m a c y  or refusal tu u b c y  a s u b p o e n a  

issued p u r suan t to this p a r a g r a p h  a n d  ser ved upun 

a n y  person, the district court of the Uni ted Slates 

fur u u y  district in w h i c h  s u c h  pursuit is found 

resides, or transucts business, u p o n  application hy 

the United Slates a n d  after notice to sueli person, 

shall h a v e  jurisdiction tu issue a n  order requiring 

s u c h  pcrsun to ap p e a r  a n d  give testimony before the 

administrative l aw j u d g e  ur lu a p p e a r  a n d  produce 

d o c u m e n t s  befure the administrative la w  judge, or 

both, a n d  a n y  failure to o b e y  s u c h  order nf the 

courl m a y  be pun ishe d b y  s u c h  court us a con t e m p t  

thereof.

(I'uli I- 'J'J-4'J'J, Title III. J 32!'., Oet 17. I!IH(i. ItKI Slai 
17531

Library K c l e r e n m  

llralth ah J Knvirunnuut «-■*!?> 5<I0). JU.
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§  1 1 0 1 6 .  Civil a c t i o n s  IK I 'CU TK A  § 32G|

(■I Authority to bring civil actions

(1) Citircn suit*

E x c e p t  as provided in subsection (e) of tins 

section, a n y  per son m a y  c o m m e n c e  a civil act um 

u u  Ids o w n  behalf against the following:

(Al A n  o w n e r  or operator uf a facility for 

failure to d o  a n y  of the following:

Ii) S u b m i t  a followup e m e r g e n c y  nutice un 

dcr secliun 11004(e) of this title.

(ii) S u b m i t  a material safely dat a sheet or 

a list u n d e r  section 11021(a) uf Ibis title.

(iii) C o m p l e t e  - o suc-nit a n  inventory 

f u r m  u n d e r  s< . n u n  11022(a) if Ibis title c on­

taining tier i information as lescribed in sec­

tion ll0"4d)(l) of this title unless sueli re- 

q u i r e m t  it do e s  not apply b  rea son nf the 

sec ond ‘enlence of section II 122(a)(2) uf this 

title.
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(Iv) C o m p l e t e  u u d  s u b m i t  a Uixic chemical 

release f u r m  u n d e r  section 11023(a) uf this 

title.

(Ill T h e  Administratur fur failure In d u  a n y  

uf llic following:

(i) I’tildisli inventory f o r m s  u n d e r  section 

11022(g) uf Ibis title.

(ii) Itcspuinl to a petition tu a d d  or delete II 

chemical u n d e r  section 11023(e)(1) nf this title 

within 1110 d a y s  ufler receipt (if the petition.

(iii) I'uhlish a toxic chemicul release f o r m  

under' 11023(g) uf this title.

tiv) Establish a c o m p u t e r  dat a b a s e  iu a c ­

cor danc e with secliun 110230) 11' Ibis Ullo

Iv) I'ruuiulgate trade secret regulations 

u n d e r  section 11012(e) of this Idle

(vi) K c u d c r  a decision in res pons e tu a 

pi.-t it uni u n d e r  scctiun 11012(d) uf lliis (ills 

within 0 m o n t h s  after receipt nf the petition. 

((.'I T h e  Administratur, a Stale (ioverieir, ur 

a State e m e r g e n c y  response cmiiiuiasimi, for 

failure lo provide a m e c h a n i s m  for public avail­

ability of information in ncc oida nce with section 

11014(a) uf this title.

(II) A  Stale G o v e r n o r  or a Stale e m e r g e n c y  

response c o m m i s s i o n  for failure lo re s pond lo a 

request fur tier II iiifiirnialiun u n d e r  section 

11022(e)(3) uf this title within 1211 d a y s  after the 

date i ' leeeipl nf the request.

12) Slslc or Iocs, auila
(A) A n y  Stale ur local g o v e r n m e n t  m a y  c o m ­

m e n c e  a civil action against a n  o w n e r  or operator 

of a facility for failure lo d o  a n y  of the following:

(i) 1‘iovide notification lo the e m e r g e n c y  re­

s p o n s e  cuiniuissioti iu the Slate u n d e r  section 

110112(c) of this title.

(ii) S u b m i t  a material safely data sheet or a 

list u n d e r  section 11021(a) of this title.

(ill) M a k e  avuilulile infurmaliun requested 

u n d e r  secliun 11021(c) uf this title.

(iv) C o m p l e t e  a m i  s u b m i t  u n  inventory f o r m  

miller section 11022(a) uf this title containing 

tier I information unless s u c h  icquirciiieiit does 

not apply h y  reason uf the .ecutid sentence uf 

secliun 11022(a)(2) of this title.

(II) A n y  Stale e m e r g e n c y  response cuminissimi 

or local e m e r g e n c y  planning e u m n i i C c c  m a y  c o m ­

m e n c e  u civil action against u n  o w n e r  or operator 

of a facility for failure to provide information 

u n d e r  section 11003(d) of this title or for failure tu 

s u b m i t  tier II information u n d e r  secliun 

11022(e)(1) of this title.

( C )  A n y  Stale m u y  i-iimmciire u civil action 

against the Adm inistrator fur failure lu provide 

information tu lln: Slide u n d e r  secliun 11012(g) uf 

tins Idle.

(Ill Vrllor

( 1 ) A n y  aetiun un d e r  sutiHCi linn (a) uf ibis set linn 

against a n  n w n c i  or operator of a faeib'y shall he 

b r o u g h t  in Ihe district court for Ihe ilistru I in w h u  h 

Ihe alleged viulatiun uecuricil.

(2) A n y  action un d e r  mihaeeliun (a) of Ibis Section 

against the Adm inistratur m u y  he b r o u g h t  in Ihe 

U ni ted Stales District ('.unit (nr the District uf 

Cuhiinhia

(c) Heller
T h e  district court shall h a v e  jurisdiction in m  (unis 

b r o u g h t  u n d e r  subsection (a) of this section agaiusl 

a n  o w n e r  nr operator of a facility lo enforce Ihe 

r e q u i r e m e n t  e u u e e r m  d a n d  lo i m p o s e  a n y  civil p e n  

ally provided for violation of that leq uiie mcnl 'I hr 

district court shall h a v e  jurisdiction iii aclinic, 

b r o u g h t  u n d e r  silbseetion (al of this S e e l n m  against 

the Administratur to ord er the A d m u n s l f i t l m  to 

p e r f o r m  till! act or d ul y eoiii'eim-il 

(ill Nutter '

III N  i acliitil m a y  In- e n m m e u e e d  u n d e r  sllhsee 

tiuu (a)(1)(A) uf this section pi i'll In till d a y s  nflel 

Ihe plaintiff has given unlite uf the alleged viulatiun 

tu the Administratur. (he Stale in w-tiiih llm alleged 

viulatiun occurs, a n d  tin: alleged violator. Mulii'e 

u n d e r  this p a r a g r a p h  shall he given ui sueli muuiici 

as the Adm inistrator shall p r e s e n h e  hy regulation

12) N o  aetiun m a y  lie c o m m e n c e d  u n d e r  siihsee 

lion (a)(1)(H) nr (:■)(11(C) of the, section prior to till 

d a y s  after Ihe dale o n  w h i c h  Ihe plaintiff gives 

notice to the Administrator, Stale (iiivernor, or 

State e m e r g e n c y  res pons e eominission (as the ease 

m u y  lie) that the plaintiff will e o i u m e u e e  the a c t u m  

Notice u n d e r  this p a r a g r a p h  shall In: given iu sueli 

m a n n e r  as the Administratur shall prescribe hy 

regulation.

(c) laoiilHlioo
N o  aetiun m a y  h e  c o m m c n c r d  u n d e r  subsection 

(a) uf this section against a n  o w n e r  or ope rato r uf a 

facility if the Administrator h as e m n m e n e e d  a n d  is 

diligently pur suin g a n  administrative ord er ur civil 

iictinn lo enforce the requiivuiunl c o n c e r n e d  ur to 

i m p o s e  a civil penalty u n d e r  this chapter with li­

s p e d  to the violation of the r eq uire ment 

1(1 Cusll
T h e  ruiirl, in issuing a n y  final order in a n y  action 

b r o u g h t  p u r s u a n t  lo (his section, m a y  a w a r d  cost..
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of litigation (including rea sonable attorney a n d  ex- 

jierl witness foes) to the prevailing or tlie subslan- 

tially prevailing party w h e n e v e r  the court deter­

m i n e s  s u c h  a n  a w a r d  is appropriate. T h e  court 

m a y ,  if a lenqiornry restraining order or prelimi­

nary injunction is sought, require the filing of a 

b o n d  or equivalent security in acc orda nce with the 

Feilersl Rules uf Civil Procedure.

(gl Oilier rlghU

N o t h i n g  in this section shall restrict or e x p a n d  

a n y  right w h i c h  a n y  person (or class of iiersuns) 

m a y  h a v e  u n d e r  a n y  Federal ur State statute or 

c o m m o n  l a w  to seek e n f o r c e m e n t  of a n y  require­

m e n t  or to seek a n y  other relief (including relief 

against the Administrator or a Stale agency).

(h) Inlervcnilun

til tty the United Slates
In a n y  action u n d e r  this section the United 

Stales or the Stale, or both, if nut a parly, m a y  

intervene as a m a t t e r  of right.

(2) liy pcranna

In a n y  action u n d e r  this section, a n y  person 

- sy intervene as a m at ter of right w h e n  s uc h 

per son h as a direct interest w h i c h  is or m a y  be 

adversely affected b y  the action a n d  the disposi­

tion of the action m a y ,  as a practical matter, 

impair or i m p e d e  the person's ability to protect 

that interest unless the Administrator or the 

State s h o w s  that the |H-rson's interest is a d e ­

quately represented b y  existing parlies in the 

action.

(Pub L  99-499, Title III, i 3213, U c L  17, 11)80. 100 Sut. 

1755.)

I So in unxin.l. Piub.My should be preceded by "»ceoon".

I.aw llevlcw i'oninlrntarice

KnvinmmeuUl in-' -j.e I,-nils uf in.ur.nce- Kenneth S.

Abr.li.ii,, bs Colombia bfttl SCI (ItltiD).

§ 1 1 0 1 7 . E x e m p tio n  [E P C IIT K A  § 3271

E x c e p t  as provided in section 11004 of this title, 

this chapter doe s not apply to the lruns|iorUlion, 

including the storage incident lo su c h  transporta­

tion, of a n y  s u b stan ce or chemical subject lo the 

re q uire ment s of this chapter, including Ihe trans­

portation a n d  distribution of natural gas.

(Pub I. 9!)-dai. Title 111. | 377. Oct. 17. PJBG. 100 Slat. 

I757.|

Library Reference.
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C  J S Health and fcwMronnn.il || 91. 92. 106. HW. V J D lo Ul

§ 1 1 0 1 8 . R e g u la tio n s  [K I'C R T K A  § 32H|

T h e  AdminislraUir m a y  presciihe s u c h  regula­

tions as m u y  he necessury to carry mil this chapter 

(Pub I. 9 9 - I'J'J, Title III. i  338. Oct. 17. I9HI1, |IHI Sl.o 

1757 )

Library llcfrlrllcK 

llr.llh n.d Elieuuiiilicnl *--21 U11
C J  S Hr.III. mid Knnrunll.cnl || lil tl «i,|, VI rt .r,|. lui, i„ 

|dd ct ■..(

§  1 1 0 1 9 .  D e f i n i t i o n s  I K I T K T K A  § 3 2 ‘J|

For p u r pose s u l  this chapter—  

ttl Adniinl.lratur

T h e  t e r m  "Ad mini stra tor" m e a n s  the Ailiiiims 

Irator of the E n v i r o n m e n t a l  I'rotectiim A g i - m y

12) Environment
T h e  t e r m  “ e n v i r o n m e n t "  includes water, uir, 

a n d  land a n d  the interrelationship wh i c h  exists 

a m o n g  a n d  b e t w e e n  water, air, a n d  land a n d  all 

living things.

(3) fcxlrcniely hazArtloua Nub«(«nrc

T h e  t e r m  " e x t r e m e l y  h a z a r d o u s  siibslancc" 

m e a n s  a s u b s t a n c e  u n  the list ilescrilied in seetiun 

11002(a)(2) Of this title.

Ill Facility

T h e  t e r m  "facility" m e a n s  all buildings, equip­

me n t ,  structures, a n d  other statiunary items 

w h i c h  are located o n  a single site ur o n  contig­

u o u s  or adjacent sites a n d  w h i c h  are uwncil or 

U|ieraled h y  the s o m e  per son (or liy u n y  person 

w h i c h  controls, is cunLrollcd by, or u n d e r  c o m m o n  

control with, s u c h  person). F o r  puri>oses uf sec­

tion 1 1004 of this title, the t e r m  includes m o t o r  

vehicles, rolling stock, anil uircrafl.

15) llarardoua chemical

T h e  t e r m  " h a z a r d o u s  che mica l" ha s  the m e a n ­

ing given s u c h  t e r m  h y  section i 1021(e) of this 

title.

16) Material aafcty data ahrrl

T h e  t e r m  "material safety dat a sheet" m e a n s  

the sheet required to bo developed u n d e r  secliun 

1010.1200(g) of title 21) of Ihe (ante uf Federal 

Regulations, as that secliun m a y  he a m e n d e d  

f r o m  lime tu lime.

(71 Person

T h e  t e r m  " p e r s o n "  m e a n s  a n y  individual, trust, 

firm, joint stock c o m p a n y ,  corporation (including 

a g o v e r n m e n t  cor|xrrutiun), partnership, assncis-

1057 COMMUNITY It lC IIT -TO  KNttW

tion, Stale, municipality, commiss ion, |Hililirnl s u b ­

division ul ii Stale, ur interstate body.

(H) lldtaic

T h e  t e r m  "release" m e a n s  a n y  spilling, li nking, 

pu m p i n g ,  pouring, emitting, emptyin g, ilis 

charging, injecting, escaping, leaching, d u m p i n g ,  

ur disposing into the e n v i r o n m e n t  (including the 

ahaiiiluumeut ur discarding uf barrels, containers, 

u m l  iilliur cluscil receptacles) uf u u y  haz a r d o u s  

chemical, ext r e m e l y  ha z a r d o u s  substance, or luxic 

chemicul.

IS) Slate
T h e  t e r m  "Slate" m e a n s  a n y  Slate of the Unit 

ed States, the District uf Columbi a, (lie O u i i u m n -  

wealth uf P u e r t o  Rico, (iiiani, A m e r i c a n  S a m o s ,  

(lie United Stales Virgin Islands, the N o r t h e r n  

M a r i a n a  Islands, u m l  a n y  ullier territury or pus 

session over w h i c h  the United Stales lias jurisdic­

tion.

4 2  §  1 1 0 5 0
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110) Tnalr chemical 

T h e  t e r m  "toxic clicnne-ai" m e n u s  n aiilihtance 

(III the list ih'scrihcil In arrtiini 1 1(12.1(i-) of thin 

title

(Puli I. Ul) till). Title III. t  33'J. I), I 17, Itlilil, inn St,it 
1757 )

I Una ry Itctcirnrr.

III-.lib .11,1 Ki,fll„„im-i,l U-Z6KI. M

C J S  II,-.lilt .11,1 Sin  m l  I) 91. 92, Ini, |||J. 129 I.I I II

§ 1 1 0 6 0 . A u tho r iz liltn n  o f  n p p rn p i iiilin ns  
(K I’CRTKA  4 3.IUI

There ore uiilliurized to he appropiiiileil for fiscal 
yeuis lo-giiming after September 11(1, I'JHli, inn h 
sinus us may be necessury lo carry mil Ibis eli.iplcr 
(Poll I. 99 499. Title III. i  mill, Dll 17. 19KII, |IHI Klal 
17511)

I.Unary Iti-fcri-llcra

llmt.,| la.l*» .  - HI,
C J  S limn,I Sian. | I'AI
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March 6, 1992

RE: STATE OF ALASKA - 1992 LEGISLATION 
SENATE BILL 384

The Honorable Curt Menard 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear Senator Menard:

Texaco supports Senate Bill 384.

As you are well aware, this legislation allows for the funds available in the Oil and Hazardous 
Substance Response Release Fund, or "470 Fund", to be used for certain activities related to the 
underground petroleum storage tank program.

During the 1990 Alaska Legislative Session, HB220 (the Underground Storage Tank Statute) was 
passed authorizing the development of a comprehensive, state-managed UST Program. A portion 
of this program, Storage Tank Assistance Fund, was designed to provide grants and loans to tank 
owners and operators.

Financial assistance was offered to mitigate the often excessive financial encumbrances encountered 
when replacing and removing USTs, including the associated cleanup costs that often occur. These 
activities, of course, must achieve the standards set forth in the Alaska and Federal UST programs 
for soil and groundwater remediation. Originally, the entire program was to be funded by the 
financial resources generated from the fees collected annually from the registration of all USTs 
within the State. However, these revenues are not sufficient to meet the needs of the requests 
presented to the ADEC.

The "470 Fund", which is already in place, would help provide for those funds and preclude the 
necessity of establishing a new tax or increasing existing taxes. It would also help ensure that an 
adequate number of service stations remain open to care for the Alaskan consumer’s energy needs.

Accordingly, Texaco supports the measure, and respectfully requests your favorable vote for SB 384. 
Additionally, it is my understanding that a Committee Substitute (CS) is being considered that is 
identical to CS House Bill 264 (Resources). We are also supportive of that particular Committee

NLS
feb25-01.akhb264

cc: Senate Resources Committee Members
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K e y

Local E m e r g e n c y  Planning 

District ( L E P D )

Principal City L E P C  app ointed b y  S E R C

1 K E T C H I K A N  G A T E W A Y  B O R O U G H Ketchikan April 4.1991

2 CITY &  B O R O U G H  O P  SI T K A Sitka M a y  14.1990

3 Southeast Juneau

4 CITY A N D  B O R O U G H  O P  J U N E A U Juneau January 29.3992

5 LynnCansl Haines

6 O T Y O F Y A K U T A T Yakuts! September 18.1989

7 Prince William Sound Valdez

8 K E N A I  P E N I N S U L A  B O R O U G H Soldotna June 9.1989

9 K O D I A K  I S L A N D B O R O U G H Kodiak June 9.1989

10 Aleutians East Borough Sand Point

11 Aleutian Islands Unalaska

12 Bristol Bay Dillingham

13 Yukon Del La Bethel

14 Southwestern Interior McGrath

IS Northwestern N om e

16 N O R T H W E S T  A R C T I C  B O R O U G H Kotzebue June 14,1991

17 P R U D H O E  B A Y N A Juno 14.1991

18 North Slope Borough Barrow

19 Interior Alaska Fairbanks

7 0 F A I R B A N K S  N O R T H S T A R  B O R O U G H Fairbanks June 9.1989

21 M A T A N U S K A - S U S I T N A  B O R O U G H Palmer June 14. 1991

22 M U N ICIP ALIT Y O P  A N C H O R A G E Anchorage Juno 14.1991

23 Southeastern b  tenor Glcnnallen

24 Denali Borough Healy



FISCAL NOTE

STATE O F  ALASKA
1992 LEGISLATIVE SESSION

BILL NO. CSSB 384

Revision Date: Mav 8. 1992_________
Title: 011 and Hazardous Substance

Sponsor: Sen. Menard____________
Requestor: Senate Resources

Department Affected:Department of Revenue
BRU: Revenue Operations________________
Component: Income and Excise Audit______

COMPONENT SERIAL NO. | 1 | 1 | 3

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LANDS & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING o.o. _ JX.O __ 0.0 o.o 0,0 0-0

CAPITAL 1 0.0 0.0 1 Q._0 Q..Q. ... 0.0 0.0

REVENUE 4,600.0 4,600.0 4,600.0 4,600.0 0.0 0.0
FUND SOURCE

TJNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER
FUND SOURCE

0.0 0.0 0.0 o.o 0.0 0.0

TOTAL 0.0

oo

■■•0. . 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year Impact: 0.0

ANALYSIS: Attach a separate page If necessary.

SEE ATTACHED

Prepared By: Paul E. Dick ______________________  Phone: (907) 465-2320
Division: Income and Excise Audit________

Approved by Commissioner: Darrel J. Rexwlnkel
Agency: Department of Revenue_______________

Distribution (by preparer): Leg. Fin., Legislative Spon.'or, Requestor. OMB/DBR, Gov. Legis. 0!c„ & Impacted Agency(ies).
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“ " Fiscal Note Analysis, CSSB 384 (RES)
Income and Excise Audit Division 
Prepared by Paul Dick 
May 8, 1992 
Page 2

Analysis
Section 2 of this bill adds a 1 cent per gallon surcharge on highway motor 
fuel sold, transferred or consumed 1n the state for funding the storage tank 
assistance fund under the Department of Environmental Conservation. The 
surcharge becomes effective July 1, 1992 and would be automatically repealed 
effective July 1, 1996 under section 9 of this bill.

Based on FY 91 consumption, the 1 cent surcharge would generate an additional 
$4.6 ml 11 ion.



W. Geno Burden
V»co P«P5.’dor|

Env'icwno'tivl AMi,** & Oovo'nrnsnt Pt)la»;o'«i

March 23 . 1992

S e n a t o r  C u r t  M enard 
A la sk a  S t a t e  L e g i s l a t u r e  
P. 0 .  Box V (MS 3100)
J u n e a u ,  A la sk a  99811

SUBJECT: SB384 -• U nderground  Tank A s s i s t a n c e  Fund

D ear S e n a to r  M enard:

I  have  b e e n  a s k e d  t o  p r o v id e  T e s o ro  A l a s k a ' s  p o s i t i o n  on SB334 
r e g a r d i n g  t h e  i n c l u s i o n  o f  d e s i g n a t e d  c h a r g e s  f o r  u n d e rg ro u n d  
s t o r a g e  t a n k s  t o  t h e  l i s t  o f  a p p ro v e d  e x p e n d i t u r e s  f o r  "470 fu n d s " .

T h e re  i s  a  d e f i n i t e  need  t o  have  a  s e c u r e  f u n d in g  s o u r c e  f o r  
t h i s  p rog ram  t o  a s s u r e  t h a t  th e  S t a t e ' s  u n d e rg ro u n d  s t o r a g e  t a n k  
p rog ram  i s  im p le m e n te d  u n i f o r m ly  t h r o u g h o u t  t h e  s t a t e .  The 
a v a i l a b i l i t y  o f  s u c h  fu n d in g  can  make t h e  d i f f e r e n c e  in  w h e th e r  
some s m a l l  b u s i n e s s  p e o p le  s t a y  i n  b u s i n e s s .  T h is  i s s u e  
p o t e n t i a l l y  a f f e c t s  A la s k a n s  i n  a l l  r e g i o n s  o f  t h e  S t a t e .  As a 
r e s u l t  T e s o ro  A la s k a  s u p p o r t s  t h e  p r e s e n t  d r a f t  o f  SB384.

I f  t h e r e  a r e  any  q u e s t i o n s ,  p l e a s e  c a l l .

S i n c e r e l y

W. Gene Burden

WGB: mm

T esoro  A laska P e tro leu m  C o m o a n y  P O . Bo* 136272. A nchorage , A laska 99519-6272 (907) 561-552: FAX (907) 561-9218



. *

Wilbur O'Brien 
President

Era Aviation, Inc.

VIA FACSIMILE

March 5 ,  1992

The H o n o ra b le  L lo y d  J o n e s ,  Chairm an 
S e n a te  R e s o u rc e s  C om m ittee  
A la s k a  S t a t e  C a p i t o l  B u i ld in g  
Room 30
J u n e a u ,  AK 99801-1182

R e f :  S u p p o r t  f o r  S e n a te  B i l l  384; F u n d in g  f o r  U nderground
S t o r a g e  Tank Program

D ear S e n a to r  J o n e s :

I  w ould  l i k e  t o  e x p r e s s  E r a ' s  s t r o n g  s u p p o r t  f o r  p a s s a g e  o f  
S e n a te  B i l l  3 84 . T h is  would make t h e  470 Fund a v a i l a b l e  f o r  
c o m p l ia n c e  w i t h  t h e  HB220 U nderground  S to r a g e  Tank P rog ram .

W ith o u t  t h i s  f u n d in g ,  t h e  U nderground  S to r a g e  Tank Program  
p r e s e n t s  a n ig h tm a re  t o  m ost A la s k a  b u s i n e s s e s  and  i n d i v i d u a l s .  
I n  many c a s e s ,  e x p e n s iv e  r e m e d ia t i o n  and c le a n u p  w i l l  be r e q u i r e d  
f o r  l e a k s  t h a t  o c c u r r e d  30 and 40 y e a r s  ago th ro u g h  no f a u l t  o f  
t h e  p r e s e n t  o w n er .  C o m p lian ce ,  c l e a n u p ,  r e m e d ia t io n  and u p g ra d e  
a r e  d e s ig n e d  t o  be  f o r  t h e  b e n e f i t  o f  t h e  e n v iro n m e n t  and  a l l  
A la s k a  c i t i z e n s .  The c o s t s  t h e n ,  sh o u ld  be  b o rn e  i n  l a r g e  m easu re  
by t h e  S t a t e .

Thank you f o r  c o n s i d e r i n g  o u r  v iew s on t h i s  m a t t e r .

S i n c e r e l y ,

►
W ilb u r  O 'B r ie n  

WO/mg

c c :  S e n a to r  C u r t  Menard

/ ; / ' 7 t

6160 Soulh Airpark Drive. Anchorage, Alaska 99502, (907) 248-4422, Telecopier: (907) 266-8350, Telex: 25324
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arctic slope 
reqional corp.

D ear L e g i s l a t o r :

The A r c t i c  S lo p e  R e g io n a l  C o r p o r a t i o n  a s  a 
s u p p o r t e r  o f  r e s p o n s i b l e  r e s o u r c e  d e v e lo p m e n t  
and  a s  a l a n d  owner h a s  g r a v e  c o n c e r n s  a b o u t  
t h e  c o n t i n u e d  d e p l e t i o n  o f  t h e  470 fu n d .  You 
a s  a l e g i s l a t o r  know t h a t  t h i s  fu n d  was 
i n t e n d e d  f o r  A la sk a  t o  be p r e p a r e d  f o r  o i l  
s p i l l s .  Y e t t h e  a d m i n i s t r a t i o n  and  t h e  
l e g i s l a t u r e  c o n t i n u e  t o  a b u se  t h i s  fu n d  and 
i t  i s  g e t t i n g  t o  a p o i n t  w here  m a jo r  r e s o u r c e  
d e v e l o p e r s  a r e  f i n d i n g  i t  d i f f i c u l t  t o  sp en d  
in v e s tm e n t  d o l l a r s  i n  A la s k a .  I n v e s tm e n t  
d o l l a r s  means j o b s  f o r  A la s k a n s ,  p r o f i t s  f o r  
A la sk a n  com p an ies  and  c o n t i n u e d  r e v e n u e  f o r  
t h e  S t a t e  o f  A la s k a .  We a s  A la s k a n s  c a n n o t  
a f f o r d  t o  r i s k  o u r  f u t u r e  by d i s c o u r a g i n g  
i n v e s t o r s .

Would i t  be  t o o  h a rd  t o  a s k  t h a t  t h e  i n t e n d  o f  
t h e  l e g i s l a t i o n  c r e a t i n g  t h e  470 fu n d  be  h o n o re d ?

S i n c e r e l y  y o u r s ,

rcob Adams, P r e s i d e n t
r c t i c  S lo p e  R e g io n a l  C o r p o r a t i o n

e Office * 301Danner Avenue • Suite 300 • Anchorage • Alaska ♦ 99518-3035 • (9Q7) 349-2369 • FAX (607) M9-547I



A l a s k a  S t a t e  L e g i s l a t u r e

SENATE

Official Business SENATOR CURT MENARD HO. Box V
S ta te  C ap ito l 

J u n e a u , A laskn  99811

SPONSOR STATEMENT

SB 384 amends the purposes for which money in the oil and hazardous 
substance release response fund (.470 Fund) may be expended to include 
technical, educational and financial assistance to underground tank 
owners/operators under Alaska's Underground Storage Tank Program.

The new underground storage tank program was created in 1990 to assist 
Alaskan underground storage tank owners/operators comply with federal 
law mandating tank tightness testing, site assessment, tank upgrades, 
cleanup of petroleum contaminated soils and groundwater and to protect 
our environment and public water supplies.

To date, the Department of Environmental Conservation has received 
financial assistance requests from owner/operators of regulated 
underground storage tanks in excess of $ 30 million. Applications are 
being received by the department on a daily basis and the trend is 
expected to continue through the 1992 and 1993 construction seasons.

Of the $5.3 million appropriated for grants and loans in FY 91, the Board of 
Storage Tank Assistance allocated $1.5 million to closures and upgrades, 
$2.3 million to si*e assessments and tightness tests and $1.5 million for 
cleanups.

The uncertainty of annual appropriations from the general fund 
to support the upgrade of tanks and cleanup of contaminated sites raises 
serious concerns for Alaskan small business, local governments and the 
public. I believe that it is imperative that a secure alternative funding 
source be put in place to address the intent and purpose of the underground 
storage tank program and assist in the cleanup and protection of our 
public water supplies.

I would appreciate your consideration and support of this legislation.
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450 
FAX (007) 465-2020 
Mail Slop 3101

240 Main Street, Suite 500 
Juneau, Alaska 00801-2101

M E M O R A N D U M February 18, 1992

SUBJECT: Senate Bill 384, amending the purposes for which money in the 
oil and hazardous substances release response fund may be 
expended -- sectional analysis ( No. 7-LS1926\A)

TO: Senator Curt Menard 
ATTN: T ’ ”  ^J

F R O M : Jack Cl 
Legislal

The measure expands use of the so-called "470 fund" -  properly called the oil and 
hazardous substance release response fund -- to allow its expenditure for the 
programs and administrative costs associated with ch. 96, SLA 1990, legislation 
relating to investigation, containment, and cleanup of leaking underground storage 
tanks.

The measure’s principal operative provision is bill section 3. That bill section adds 
a new provision, paragraph 8, to AS 46.08.040, permitting use of the fund balance to 
pay costs of regulation and pollution prevention under various enumerated programs 
related to motor fuel, petroleum, and chemical storage tanks.

A  related provision, bill section 5, exempts the payments made from the fund for 
purposes of storage tank cleanup from the requirement that the commissioner of 
environmental conservation seek reimbursement of the expenditures.

The remaining codified bill sections make necessary related changes. Bill sections 

1 and 4 make technical corrections. Current law limits use of the oil and hazardous 
substance release response fund for capital improvements; bill section 2 makes an 
exception to that limitation, explicitly permitting use of the oil and hazardous 
substance release response fund for a capital improvement in conjunction with the 
storage tank program.

The changes made in the two uncodified substantive sections, bill sections 6 and 7, 
give the measure retrospective application. Section 7, ch. 96, SLA 1990 authorized
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Senator Curt Menard 
February 18, 1992 
Page 2

an underground petroleum storage tank reimbursement assistance program to 
reimburse persons making expenditures relating to leaking tanks after December 21, 
1988, and until six months after the effective date of the 1990 legislation. Bill section 
6 authorizes use of the fund balance to pay the expenses incurred under that 
reimbursement program, while bill section 7 applies to any reimbursement payments 
that are payable on and after the date of enactment of that reimbursement program, 
in effect permitting payment from the fund of all claims for reimbursement allowed 
by sec. 7, ch. 96, SLA 1990.

Bill section 8 gives the measure an immediate effective date.

JBC:mi
92-027.mai



Board of Storage Tank Assistance
<110 WILLOUGHBY AVENUE 

JUNEAU, ALASKA 99801 
(907) 465-5200

Walter J. Hlckel, G overnor_____________________________________________ FAX (907; 465-5218

P O S I T I O N  P A P E R

IN SUPPORT OF: S e n a t e  Bill No. 3 8 4  (S B 384)

S U B JE C T : "An A c t a m e n d in g  t h e  p u r p o s e s  fo r  w h ic h  m o n e y  in  th e  o il a n d  h a z a r d o u s  s u b s t a n c e
r e le a s e  r e s p o n s e  fu n d  m a y  b e  e x p e n d e d  a n d  to  r e im b u r s e m e n t s  d u e  to  th a t  fu n d ; a n d  
p ro v id in g  fo r a n  e f fe c tiv e  d a te "

T h e  B o ard  of S to ra g e  T an k  A ss is ta n c e  s u p p o r ts  S e n a te  Bill N u m b e r  384  a m e n d in g  th e  oil a n d  h a z a rd o u s  
s u b s ta n c e  re le a se  re s p o n s e  fund  w ith th e  follow ing c h a n g e s  to  b e  in c lu d ed  a s  a m e n d m e n ts .

(1) L im it e x p e n d i tu r e s  f ro m  t h e  oil a n d  h a z a r d o u s  s u b s t a n c e  r e s p o n s e  fu n d  to  o n ly  p a y  fo r  
g r a n t s  a n d  lo a n s  d e s c r ib e d  In A S 4 6 .0 3 .4 1 0  (b )(2 ) a n d  (3): a n d

(2) P a y  th e  e x p e n s e s  In c u r re d  u n d e r  th e  u n d e r g r o u n d  p e t ro le u m  s to r a g e  ta n k  r e im b u r s e m e n t  
p r o g ra m  a u th o r iz e d  b y  s e c .  7 . c h .9 6 .  SLA 1990.

'UNDERGROUND PETROLEUM 
STORAGE TANK

H O G  R  A M

T h e  s ta te  u n d e rg ro u n d  s to ra g e  ta n k  p ro g ra m  h a s  b e e n  im p lem e n te d  to  a s s is t  o w n e rs  a n d  o p e ra to rs  
d e te rm in e  th e  e x te n t a n d  s u b se q u e n tly  c lea n  u p  c o n ta m in a tio n  resu lting  from  u n d e rg ro u n d  p e tro le u m  
s to r a g e  ta n k s  (UST’s), to  c lo se  o u t th e ir  ta n k s  p ro p erly  if n e c e s s a ry  a n d  to  u p g ra d e  ex isting  ta n k s  to  new  
p e rfo rm a n c e  s ta n d a rd s  th a t will p re v e n t fu tu re  leaks. T h e  UST A ss is ta n c e  P ro g ra m s  a r e  po llu tion  p rev en tio n  
a n d  spill r e s p o n s e  activ ities th a t w ou ld  b e  w ithin th e  ex isting  s c o p e  of th e  oil a n d  h a z a rd o u s  s u b s ta n c e  
re le a s e  r e s p o n s e  fund.

A c o n s id e ra b le  a m o u n t of tim e, effort a n d  fu n d s  will n e e d  to  b e  in v e s te d  to  a s s e s s ,  c le a n u p  a n d  u p g ra d e  
th e s e  ta n k s  to  p ro te c t th e  public  h ea lth  a n d  e n v iro n m en t a n d  k e e p  A laska’s  sm all b u s in e s s  ta n k  o w n e rs  
a n d  o p e ra to rs  in b u s in e s s . It Is a lso  im p o rtan t to  p rov ide  sufficien t fund ing  fo r u n d e rg ro u n d  p e tro leu m  
s to ra g e  ta n k  o w n e rs  a n d  o p e ra to rs  to  a d e q u a te ly  c le a n  up  th e ir  s i te s  to  b e c o m e  in su ra b le  to  sa tis fy  th e  
E PA ’s  financial responsib ility  req u irem en ts .

T h e  financial a s s is ta n c e  p ro g ra m s  e s ta b lish e d  by  th e  original en a b lin g  leg isla tion  p a s s e d  In 1990 a r e  (1) 
re im b u rse m e n ts  fo r a  p o rtion  of th e  c o s ts  to  c o n d u c t a  tan k  t ig h tn e s s  te s t  o r  a  s ite  a s s e s s m e n t ,  (2) g ra n ts  
fo r a  p o rtio n  of th e  c o s ts  of e ith e r u p g ra d in g  (including  rep lac ing ) o r  c lo sin g  (includ ing  rem ov ing ) a  pre- 
1988  tan k , (3) g ra n ts  a n d  lo a n s  fo r th e  c o s t  of c le a n u p  a s s o c ia te d  w ith a  r e le a s e  from  a n  u n d e rg ro u n d  
p e tro le u m  s to ra g e  ta n k  a n d  (4) re im b u rse m e n t fo r u p g rad in g , c lo s in g , o r  c le a n u p  of a n  UST d o n e  a f te r  th e  
effective d a t e  of th e  EPA reg u la tio n s  (D e c e m b e r  2 2 ,1 9 8 8 )  an d  b e fo re  S e p te m b e r  5 ,1 9 9 0 , th e  effec tive  d a te  
o f A la sk a 's  UST law s.

At th e  p re s e n t tim e th e  g ra n t re q u e s ts  far e x c e e d  th e  ava ilab le  fu n d s . C o n c e rn s  fo r c o n tin u e d  a p p ro p r ia t io n s  
from  th e  g e n e ra l fund  h a v e  p ro m p te d  a  n e e d  fo r identifying a n  a lte rn a tiv e  fu n d in g  s o u r c e  fo r th is  p ro g ra m . 
T h e  s ta te  u n d e rg ro u n d  p e tro leu m  s to r a g e  tan k  p ro g ra m  is b a s e d  o n  p rov id ing  te ch n ic a l, e d u c a tio n a l, an d  
financial a s s is ta n c e  to  A laska’s  u n d e rg ro u n d  ta n k  o w n ers . It is im pera tive  th a t a  s e c u re  fu n d in g  s o u rc e  b e  
in p la c e  to  a d d r e s s  th e  in ten t a n d  p u rp o s e  of th a t p ro g ram . S e n a te  Bill 384  p ro v id e s  a s s u ra n c e  th a t  th e  
orig inal in ten t a n d  p u rp o s e  of th e  U n d erg ro u n d  S to ra g e  T ank  P ro g ra m  will b e  rea lized .

Dated:

For and 
B O A R

I. B a rn e tt ,  E x ec u tiv e ^ O ire c to r



/ WALTER J. HICKEL, GOVERNOR

OFFICE OF THE COMMISSIONER 
410 WILLOUGHBY AVENUE, SUITE 105 
JUNEAU, AK 99801-1795

Phone: (907) 465-5000 
Fax: (907) 465-5070

Date: ' *1 21 By:
\ 3  Commissioner

POSITION PAPER

SB 384, amending the purposes for which money in the oil and hazardous substance 
release response fund may be expended and to reimbursements due to that fund; and 
providing for an effective date.

The Department of Environmental Conservation supports stable funding for the 
underground storage tank (UST) program in order to allow the owners and operators 
of regulated USTs to mee'. the financial responsibility requirements of the EPA. We 
believe the Oil and Haz?:dous Substance Release Response (470) Fund will meet the 
EPA’s requirements as a state assurance fund, and thus support using it to cover 
some costs associated with the State’s UST program. The Department’s support for 
this legislation is conditioned on inclusion of the following amendments to SB 384:

1) Amend the title to read: "An Act authorizing use of the oil and hazardous 
substance release response fund for certain activities related to the underground 
petroleum storage tank program, and terminating that authorization; and providing for 
an effective date.

This amendment will change the title to accurately reflect the subject of the legislation.
2) On Page 4, change subparagraph 8 to read: "(8) pay for the grants and loans 
described in AS 46.03.410(b)(2) and (3);

3) Add a subparagraph (9) to Section 3 which would read: (9) pay for the cost of 
enforcement of AS 46.03.360 - 46.03.450."



Position Paper

SB 384
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The first of these two amendments will allow the 470 Fund to be used only for the 
grants and loans to UST owners, leaving the administration of the program to be funded through general funds and tank registration fees. The EPA requirements for financial responsibility dictate that owners and operators be able to demonstrate the 
financial ability to cleanup a release from a UST. Thus, the Department believes that 
the 470 Fund should not be used for the program's administrative costs.
We also believe however that we have a duty to protect the investment the state has 
made and will continue to make in the cleanup and replacement of USTs. This will be accomplished through enforcing the standards for UST maintenance and operation 
contained in DEC'S UST regulations. Subsection 9 will ensure the Department has the continuing ability to ensure regulatory compliance.
4) Add a provision which would repeal the use of the 470 Fund for Subparagraph (8) 
on June 30, 1996.

The state’s UST financial assistance program was envisioned as a time-limited 
program. Federal law requires that all tanks be upgraded to the new regulatory 
standards by 1998. State law requires that all applications for financial assistance be filed by July 1, 1994. In addition, the Board of Storage Tank Assistance sunsets on 
June 30, 1996. This amendment would have the authority for using the 470 Fund for 
the grants and loans expire on the same date as the Board, which is two years after 
the last of the applications will be filed. During those two years, the state will be able to wind up cleanup activities.
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March 4, 1992

Position Paper

SB 384 - Amending Purposes for Which Money in Oil and Hazardous 
Substance Release Fund May Be Expended

The Alaska Municipal League supports SB 384, which would add regulation and pollution 
prevention activities involving underground petroleum storage tanks to the list of purposes 
for which the oil and hazardous substance release response ("470") fund may be used, to 
the extent that the bill is a clear recognition of the need for meeting the federal financial 
responsibility requirements and for funding underground storage tank assessment, cleanup, 
and upgrading or closure under state and federal law.

The 1992 Policy Statement of the Alaska Municipal League states: "The League strongly 
encourages the State to develop regulations to implement the Underground Storage Tank 
Assistance Program created by the Legislature and to adequately fund programs necessary 
to mitigate the impact of EPA underground tank regulations on municipal budgets and 
facilities." SB 384 would provide access to some funds for this purpose.

It should be noted that the Underground Storage Tank Assistance Program, created by the 
Legislature by passage of HB 220 during the 1990 session, provides assistance to 
municipalities as owners of underground storage tanks as well as to private owners. Of 
over 2,800 tanks registered with the program last year, 14 percent, or nearly 400 of them, 
are owned by 45 municipalities. Data presented this year by the Board of Storage Tank 
Assistance indicates there are 3,890 tanks in use and 655 tanks out of service. Of these,
3,032 are owned by municipalities and private businesses and potentially in need of 
assistance to avoid environmental damage or health problems in the event of a leak.

The League and its members support providing funding to assist these municipal owners 
deal with their abatement and pollution prevention efforts, tank tightness and site 
assessment, tank cleanup, and tank upgrading and closure, as well as meeting the federal 
financial responsibility requirements. To the extent that SB 384 would provide a stable 
funding mechanism for these related purposes, the Alaska Municipal League supports its 
passage.

sab6:S3384.34

Member of the Notional League of Cities and the National Association of Counties
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March 6. 1992

RE: STATE OF ALASKA ■ 1992 LEGISLATION 
SENATE BILL 384

The Honorable Lloyd Jones 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear Senator Jones:

Texaco supports Senate Bill 384.

As you are well aware, this legislation allows for the funds available in the Oil and Hazardous 
Substance Response Release Fund, or "470 Fund", to be used for certain activities related to the 
underground petroleum storage tank program.

During the 1990 Alaska legislative Session, H.B220 (the Underground Storage Tank Statute) was 
passed authorizing the development of a comprehensive, state-managed UST Program. A portion 
of this program, Storage Tank Assistance Fund, was designed to provide grants and loans to tank 
owners and operators.

Financial assistance was offered to mitigate the. often excessive financial encumbrances encountered 
when replacing and removing USTs, including the associated cleanup costs that often occur. These 
activities, of course, must achieve the standards set forth in the Alaska and Federal UST programs 
for soil and groundwater remediation. Originally, the entire program was to be funded by the 
financial resources generated from the fees collected annually from the registration of all USTs 
within the State. However, these revenues are not sufficient to meet the needs of the requests 
presented to the ADEC.

The "470 Fund", which is already in place, would help provide for those funds and preclude the 
necessity of establishing a new tax or increasing existing taxes. It would also help ensure that an 
adequate number of service slations remain open to care for the Alaskan consumer’s energy needs.

Accordingly, Texaco supports the measure, and respectfully requests your favorable vote for SB 384. 
Additionally, it is my undeistanding that a Committee Substitute (CS) is being considered that is 
identical to CS House Bill 264 (Resources). We are also supportive of that particular Committee 
Substitute.

N L S
feb25-01.akhb264

cc: Senate Resources Committee Members
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MUNICIPAL 
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March 4, 1992

Position Paper

SB 384 - Amending Purposes for Which Money in Oil and Hazardous 
Substance Release Fund May Be Expended

The Alaska Municipal League supports SB 384, which would add regulation and pollution 
prevention activities involving underground petroleum storage tanks to the list of purposes 
for which the oil and hazardous substance release response ("470") fund may be used, to 
the extent that the bill is a clear recognition of the need for meeting the federal financial 
responsibility requirements and for funding underground storage tank assessment, cleanup, 
and upgrading or closure under state and federal law.

The 1992 Policy Statement of the Alaska Municipal League states: 'The League strongly 
encourages the State to develop regulations to implement the Underground Storage Tank 
Assistance Program created by the Legislature and to adequately fund programs necessary 
to mitigate the impact of EPA underground tank regulations on municipal budgets and 
facilities." SB 384 would provide access to some funds for this purpose.

It should be noted that the Underground Storage Tank Assistance Program, created by the 
Legislature by pas' .ge of HB 220 during the 1990 session, provides assistance to 
municipalities as owners of underground storage tanks as well as to private owners. Of 
over 2,800 tanks registered with the program last year, 14 percent, or nearly 400 of them, 
are owned by 45 municipalities. Data presented this year by the Board of Storage Tank 
Assistance indicates there are 3,890 tanks in use and 655 tanks out of service. Of these,
3,032 are owned by municipaliti'' H r  e businesses and potentially in need of 
assistance to avoid environmental • nealth problems in the event of a leak.

The League and its members suppori providing funding to assist these municipal owners 
deal with their abatement and pollution prevention efforts, tank tightness and site 
assessment, tank cleanup, and tank upgrading and closure, as well as meeting the federal 
financial responsibility requirements. To the extent that SB 384 would provide a stable 
funding mechanism for these related purposes, the Alaska Municipal League supports its 
passage.

sab6:SB384.34

Member of the National League of Cities and the National Association of Counties



Alaska Oil and Gas Association

121 West Flreweed Lane, Suite 207
Anchorage, Alaska 99003-2035
Phone: (907) 272-1481 Fax: (907) 279-8114

March 9, 1992

VIA FACSIMILE

The Honorable Lloyd Jones, Chairman
Resources Committee
Alaska State Senate
Room 30, Capitol Building
P. O. Box V
Juneau, Alaska 99811

Dear Mr. Chairman:

Thank you for the invitation to testify via teleconference from the Anchorage Legislative 
Information Office at today’s hearing of the Senate Resources Committee. AuGA will be 
submitting the attached testimony for the hearing record.

SB384. Response Fund: Use for Tank
Programs

Sincerely,

WILLIAM W. HOPKINS 
Executive Director

\ A A  i V U  ■ M  m  - Q R q « / l
ttTTflrnmpm
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Testimony of the 
Alaska Oil and Gas Association 

before the 
Alaska State Senate 
Resources Committee 

on
SB 384, An Act amending the 
purposes for which money in 

the oil and hazardous substance 
release response fund may be expended 
and to reimbursements due ic that fund; 
and providing for an effective date

March 9, 1992

I am William W. Hopkins, Executive Director of the Alaska Oil and Gas Association 

(AOGA). Our members conduct the majority of oil and gas exploration, production and 

transportation in Alaska. We appreciate this opportunity to express our position regarding 

SB 384.

AOGA strongly opposes SB 384 for several important reasons. This bill would, in effect, 

impose a hidden but real tax increase on all oil production in Alaska. It would impose 

unfair costs to the oil producers in Alaska to fund a program to correct underground 

storage tank problems over which they have no control and which are not associated with 

crude oil production. Those costs are largely unknown but could be potentially significant 

based on the thousands of various underground tanks throughout Alaska. In addition, the 

bill does not require the state to seek reimbursement for costs of expenditures from 

responsible parties. We urge the state to consider alternatives and the potential impact 

of this proposed legislation on the oil producers.



Alaska Oil and Gas Association 
Testimony on CSHB 264 
March 6 , 1992 
Page 2

We understand that the Federal Superfund Reauthorization Legislation enacted in 

October 1986 has a provision to impose a 0.1 cent per gallon motor fuels excise tax as 

a revenue source to fb id a separate Federal Leaking Underground Storage Tank Fund. 

Under certain conditions, that fund can pay up to 90% of any state's cost for cleanup 

resulting from a discharge from an underground storage tank. To use the federal fund, 

Alaska may need to establish iis own fund to cover its 10% corrective action costs, but 

the 470 Fund is not the appropriate source.

In summary, SB 384 would place an unfair tax burden on oil producers to pay for 

problems not related to production. We urge Senate Resources Committee to reject it. 

Thank you for this opportunity to comment.
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Date of 5-Day Notice: /£ J 7. /??«?£>
(in accordance with Uniform Rule 23)
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Resources Committee considered SB 391

"An Act relating to the restoration of impaired public drinking water supplies or the provision of 
alternative public drinking water supplies in connection with oil or hazardous substance containment 
and cleanup activities: and providing for an effective date."

and recommends:

[ ] replace with CS

[ ] attaches amendment(s)

[ ] adopts_________________

[ ] further referral to th e_____

[^J do pass 

[ ] do not pass 
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(HB only)
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zero fiscal notes_____________________
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S e n a t o r  L y m a n  F .  H o f f m a n

Alaska State Senate
P.O. Box V • Juneau, Alaska 9 9 8 11 • (907) 465-4453

SB 391

Senator Lyman F. Hoffman, Sponsor
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A growing problem in rural areas is the increase of
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years, fuel spills have contaminated the water supplies of the 
communities of Toksook Bay, Minto and Marshall. In each case,

undetected spills of hazardous materials, especially fuel oil, 
which have contaminated public water supplies. In the past two

the Department of Environmental Conservation (DEC) reacted
with a spill response team to identify the source of the
pollution and initiate the cleanup. The cleanup was paid for 
with funds from the state's oil spill cleanup fund, referred to as 
the "470 fund".

However, although DEC could clean up the contamination, 
there has been no legal mechanism to allow DEC to use the 470

Me Gfolh
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fund to replace the contaminated water source. Instead, 
communities have had to go through the normal capital 
appropriation process in order to provide funding for new water 
sources in these communities. This process can take months, 
and even years. During that time, residents have had to pack 
water, usually from unreliable and marginal sources. This has 
created a very difficult situation for the communities and their
schools and other facilities.

expense of replacing the contaminated water system with a new 
one. This could be done during the cleanup process, which would

p ll . l t  Sin!I',:I
Puvjs
P'liii'vm

RamjjSrl SB 391 would allow the 470 Fund to be tapped for the
MlrO Devil 
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: ' reduce the state's costs substantially.
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The 470 fund was created to help people who have 
suffered from a hazardous material spill. SB 391 would help the 
fund live up to its purpose. This legislation is supported by DEC.
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P.O. Box 763 • Bethei, Alaska 99559 • (907) 543-3543



FISCAL NOTE

STATE OF ALASKA BILL NO SB 391

1 9 9 1  L E G I S L A T I V E  S E S S I O N

Revision Date 
Title: Restoring Impaired public

Department Affected: Environmental 
Conservation

drinking water supplies
Sponsor: Sen. Hoffman

BRU: Spill Prevention and Response 
Component: Contaminated Sites_________

Requestor: Sen. Hoffman

e x p e n d it u r e s / r e v e :4UES:

COMPONENT SERIAL NO.

(Thousands of Dollars)

I 4 , 3 | 1

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE: 1052

*

TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

Estimate of current year impact:_______ none______________________
ANALYSIS: (Attach a separate page if necessary.)

• Any costs associated with this legislation would be recovered 
from the party responsible for the contamination.

Prepared by: Janice Adair Phone: 465-5050
Division: Commissioner’s Office________  D ate: 2/10/92

al Qphsfrvation
Approved by Commissioner 
Agency: Environmental (Sphsfrrvalion ~  ^  Date: 2/10/92

Distribution (by prcparcr):Lcgislativc Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agcncy(ies).
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03/09/92

A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR ELIASON
TO: CSSB 397 ( )

Page 1, line 1, after "sport fishery":
In s e r t", regulation o f sport fisheries,"

Page 2, line 31, following "fishing":
Insert "j.

(IS) regulating residen t o r nonresiden t sp o rt fisherm en as needed fo r the
conservation , development, and  utilization o f fishery resou rces"



D E PA R TM EN T  O F  F IS H  AND GA M E

P O S IT IO N  PA PER

Bill No: SB 397

Sponsor: S e n a t o r  R i c h a r d  I. " D i c k "  E l i a s o n

Bill T itle: A n  A c t  a u t h o r i z i n g  t h e  B o a r d  o f  F i s h e r i e s  t o  a l l o c a t e

f i s h e r y  r e s o u r c e s  t o  t h e  g u i d e d  s p o r t  f i s h e r y .

D epartm en t P osition : Support

B a c k g r o u n d / L e g i s l a t i v e  I n t e n t : A l a s k a  S t a t u t e  A S  1 6 . 0 5 . 2 5 1 ( e )
a l l o w s  t h e  B o a r d  o f  F i s h e r i e s  t o  a l l o c a t e  f i s h e r y  r e s o u r c e s  a m o n g  

p e r s o n a l  u s e ,  s p o r t ,  a n d  c o m m e r c . i a l  f i s h i n g .  T h e  D e p a r t m e n t  o f  L a w  

h a s  b e e n  a s k e d  f o r  a l e g a l  o p i n i o n  i f  t h e  b o a r d  i s  a u t h o r i z e d  t o  

e s t a b l i s h  d i f f e r e n t i a l  r e g u l a t i o n s  f o r  s p o r t  a n g l e r s  w h o  u t i l i z e  

c o m m e r c i a l  s p o r t  f i s h i n g  e n t e r p r i s e s  ( f i s h i n g  l o d g e  o r  c h a r t e r  b o a t  

c l i e n t s )  v e r s u s  u n g u i d e d  s p o r t  a n g l e r s .  A s  o f  t h e  d a t e  t h i s  

a n a l y s i s  i s  b e i n g  p r e p a r e d  ( 2 / 2 4 / 9 2 ) ,  t h i s  l e g a l  o p i n i o n  h a s  n o t  

b e e n  r e l e a s e d .  S B  3 9 7  w o u l d  a d d  " g u i d e d  s p o r t "  a s  a  s e p a r a t e  u s e r  

c a t e g o r y  f o r  a l l o c a t i v e  p u r p o s e s  a n d  t h e r e b y  c l a r i f y  t h e  a u t h o r i t y  

o f  t h e  B o a r d  o f  F i s h e r i e s .

A n a l y s i s  o f  B i l l / P r o g r a m  E f f e c t s : S i n c e  1 9 7 7 ,  t h e  t o t a l  n u m b e r  o f

a n g l e r s  f i s h i n g  i n  A l a s k a  h a s  i n c r e a s e d  a t  a  r a t e  o f  s i x  p e r c e n t  

p e r  y e a r .  R e s i d e n t  a n g l e r  p a r t i c i p a t i o n  h a s  i n c r e a s e d  a t  f o u r  

p e r c e n t  p e r  y e a r ,  n o n r e s i d e n t  a n g l e r  p a r t i c i p a t i o n  h a s  i n c r e a s e d  a t  

t e n  p e r c e n t  p e r  y e a r .  T h i s  g r o w t h ,  a n d  i n  p a r t i c u l a r  g r o w t h  i n  t h e  

n u m b e r  o f  n o n r e s i d e n t  a n g l e r s  a n d  t h e  g r o w t h  o f  t h e  l o d g e  a n d  

c h a r t e r  i n d u s t r y  t h a t  s u p p o r t s  t h e s e  a n g l e r s  i s  c a u s i n g  c o n c e r n  
f r o m  c o m m e r c i a l  f i s h e r m e n  a n d  s o m e  r e s i d e n t  a n g l e r s .  T h e s e  
c o n c e r n s  c e n t e r  o n  i n c r e a s e d  c r o w d i n g  i n  p o p u l a r  f i s h i n g  a r e a s  a n d  

c o m p e t i t i o n  f o r  a v a i l a b l e  f i s h .  T h i s  b i l l  w o u l d  p r o v i d e  t h e  B o a r d  
o f  F i s h e r i e s  w i t h  l e g i s l a t e d  a u t h o r i t y  t o  m a k e  a l l o c a t i o n  d e c i s i o n s  

f o r  t h e  g u i d e d  s p o r t  f i s h e r y  i n  a d d i t i o n  t o  s u b s i s t e n c e ,  p e r s o n a l  
u s e ,  s p o r t ,  a n d  c o m m e r c i a l  f i s h e r i e s .  I f  t h e  b o a r d  e x e r c i s e s  t h i s  

a u t h o r i t y  a n d  d o e s  i n i t i a t e  s e p a r a t e  a l l o c a t i o n s  a n d  r e g u l a t i o n s  

f o r  " g u i d e d  s p o r t  f i s h e r m e n , "  s e v e r a l  n e w  d a t a  g a t h e r i n g  p r o g r a m s  

w i t h  a d d i t i o n a l  c o s t s  m a y  b e  n e c e s s a r y .

D e p a r t m e n t  R e c o m m e n d a t i o n s : S u p p o r t .

Date ^  Id"  9 3—



ANALYSIS OF FISCAL NOTE FOR SB 397

T h i s  b i l l  p r o v i d e s  t h e  m e c h a n i s m  f o r  s p e c i f i c  f i s h e r y  a l l o c a t i o n s  

t o  t h e  g u i d e d  s p o r t  i n d u s t r y .  T h i s  b i l l  w o u l d  n o t ,  i n  a n d  o f  

i t s e l f ,  r e s u l t  i n  a n y  i n c r e a s e d  c o s t s  t o  t h e  D i v i s i o n  o f  S p o r t  

F i s h .  H o w e v e r ,  i f  t h e  B o a r d  o f  F i s h e r i e s  c h o o s e s  t o  i n s t i t u t e  
s p e c i f i c  g u i d e d  s p o r t  f i s h e r y  a l l o c a t i o n s  a n d  r e g u l a t i o n s ,  t h e r e  

w o u l d  b e  a s s o c i a t e d  c o s t s  f o r  m o n i t o r i n g  t h e  a f f e c t e d  f i s h e r i e s .  

T h i s  f i s c a l  n o t e  d o e s  n o t  m a k e  t h e  a s s u m p t i o n  t h a t  t h e  B o a r d  w i l l  

a u t o m a t i c a l l y  a d o p t  f i s c a l l y  s i g n i f i c a n t  r e g u l a t i o n s .

P r e s e n t l y ,  t h e  D i v i s i o n  o f  S p o r t  F i s h  m o n i t o r s  

a l l o c a t i o n s / g u i d e l i n e  h a r v e s t  l e v e l s  t o  t h e  s p o r t  f i s h e r y  a s  a  

w h o l e  ( g u i d e d  a n d  u n g u i d e d  a n g l e r s  c o m b i n e d ) . T h e  t w o  p r i m a r y  

m e t h o d s  u s e d  t o  m o n i t o r  s p o r t  f i s h e r i e s  a r e :  o n - s i t e  c r e e l  s u r v e y s ,  

a n d  t h e  s t a t e w i d e  s p o r t  f i s h  h a r v e s t  s u r v e y .  I f  s p e c i f i c  

a l l o c a t i o n s  a r e  m a d e  t o  g u i d e d  s p o r t  f i s h e r i e s ,  a d d i t i o n a l  m e t h o d s  

c o u l d  b e  r e q u i r e d  t o  s e g r e g a t e  t h i s  p o r t i o n  o f  t h e  h a r v e s t .  T h e  
p r o g r a m s  t h a t  w e  c o u l d  i m p l e m e n t  a r e :  a n n u a l  r e g i s t r a t i o n  o f  a l l
s p o r t  f i s h i n g  g u i d e s / c h a r t e r  o p e r a t o r s  i n  t h e  s t a t e ;  a  f i s h  

t i c k e t / l o g  b o o k  p r o g r a m  t o  m o n i t o r  t h e  h a r v e s t  b y  s p o r t  f i s h i n g  
c l i e n t s  o f  a l l  g u i d e s ;  m o d i f i c a t i o n s  o f  t h e  s t a t e w i d e  s p o r t  f i s h i n g  

h a r v e s t  s u r v e y  t o  e s t i m a t e  c a t c h  b y  g u i d e d  s p o r t  a n g l e r s  a s  w e l l  a s  

u n g u i d e d  s p o r t  a n g l e r s ;  a n d  a d d i t i o n a l  c r e e l  s u r v e y s  t o  m o n i t o r  

s p e c i f i c  f i s h e r i e s  t o  a s s u r e  t h a t  r h e  a l l o c a t i o n s  t o  g u i d e d  a n g l e r s  

a r e  n o t  e x c e e d e d .  G u i d e d  s p o r t  f i s h e r y  a l l o c a t i o n s  c o u l d  a l s o  

i n c r e a s e  c o s t s  a s s o c i a t e d  w i t h  p r e p a r a t i o n  a n d  p r i n t i n g  t h e  a n n u a l  

r e g u l a t i o n s  s u m m a r y  a n d  a d d e d  s t a f f  t i m e  t o  a t t e n d  a d v i s o r y  

c o m m i t t e e s ,  p r e p a r e  f o r  B o a r d  o f  F i s h e r y  m e e t i n g s ,  a n d  a t t e n d  B o a r d  

m e e t i n g s  t o  d e a l  w i t h  g u i d e d  s p o r t  f i s h i n g  a l l o c a t i o n  i s s u e s .

A s  a  f i r s t  s t e p  i n  m o n i t o r i n g  g u i d e d  s p o r t  f i s h e r i e s ,  t h e  D i v i s i o n  

o f  S p o r t  F i s h  r e c o m m e n d s  t h a t  a  s t a t e w i d e  r e g i s t r a t i o n  a n d  f i s h  

t i c k e t  p r o g r a m  b e  i n i t i a t e d .  T h i s  w o u l d  a l l o w  f o r  a n  a c c u r a t e  
r e c k o n i n g  o f  t h e  n u m b e r  o f  s p o r t  f i s h i n g  g u i d e s  i n  t h e  s t a t e ,  a n d  

i t  w o u l d  p r o v i d e  a n n u a l  e s t i m a t e s  o f  h a r v e s t  b y  s p o r t  f i s h e r m e n  w h o  
u s e  g u i d e  s e r v i c e s .

O u r  b e s t  e s t i m a t e  i s  t h a t  t h e r e  a r e  a b o u t  2 , 1 0 0  g u i d e s  o p e r a t i n g  i n  
t h e  s t a t e  a t  t h i s  t i m e .  T o  r e g i s t e r  t h e s e  g u i d e s  e a c h  y e a r ,  o b t a i n  

m o n t h l y  f i s h  t i c k e t  h a r v e s t  d a t a ,  a n d  a n a l y z e  t h e  c a t c h  d a t a  w i l l  

r e q u i r e  t h e  s e r v i c e s  o f  a  p e r m a n e n t  s e a s o n a l  F i s h e r y  B i o l o g i s t  I I. 

T h e  s u m m a r y  o f  c o s t s  a r e  a s  f o l l o w s :

P e r s o n a l  S e r v i c e s  

F Y 9 3  F Y 9 4  F Y 9 5  F Y 9 6  F Y 9 7  F Y 9 8

6 3 . 0  6 3 . 0  6 3 . 0  6 3 . 0  6 3 . 0  6 3 . 0

F i s h e r y  B i o l o g i s t  I I  ( 11 m o n t h s ) :  $ 6 3 . 0



T r a v e l

F Y 9 3  F Y 9 4  F Y 9 5  F Y 9 6  F Y 9 7  F Y 9 8

3 . 0  3 . 0  3 . 0  3 . 0  3 . 0  3 . 0

T r a v e l  a n d  p e r  d i e m  t o  v i s i t  r e g i o n a l  o f f i c e s  t o  p r o v i d e  

i n s t r u c t i o n s  f o r  c o m p l e t i n g  f o r m s  a n d  a t t e n d  B o a r d  o f  F i s h e r i e s  

m e e t i n g  t o  p r o v i d e  d a t a .

C o n t r a c t u a l

F Y 9 3  F Y 9 4  F Y 9 5  F Y 9 6  F Y 9 7  F Y 9 8

3 0 . 0  3 0 . 0  3 0 . 0  3 0 . 0  3 0 . 0  3 0 . 0

P r i n t i n g  c o s t s  f o r  r e g i s t r a t i o n  f o r m s  a n d  

c o m m u n i c a t i o n s  e x p e n s e s .
f i s h  t i c k e t s ,  a n d

S u p p l i e s

F Y 9 3  F Y 9 4  F Y 9 5  F Y 9 6  F Y 9 7

4 . 0  4 . 0  4 . 0  4 . 0  4 . 0

O f f i c e  a n d  o t h e r  o p e r a t i n g  s u p p l i e s .

F Y 9 8

4 . 0

E q u i p m e n t

F Y 9 3  F Y 9 4  F Y 9 5  F Y 9 6  F Y 9 7  F Y 9 8

0 . 0  0 0 0 0 0

T o t a l

F Y 9 3

100.0
F Y 9 4

1 0 0 . 0

F Y 9 5

1 0 0 . 0

F Y 9 6

1 0 0 . 0

F Y 9 7

1 0 0 . 0
F Y 9 8

1 0 0 . 0

A  s e c o n d  m e t h o d  f o r  e s t i m a t i n g  h a r v e s t  f r o m  g u i d e d  s p o r t  f i s h e r i e s  

w o u l d  b e  d e s i r a b l e ,  b e c a u s e  i t  w o u l d  a l l o w  f o r  a n  i n d e p e n d e n t  

e s t i m a t e  t h a t  c o u l d  b e  u s e d  t o  v e r i f y  t h e  a c c u r a c y  o f  e s t i m a t e s  

o b t a i n e d  f r o m  t h e  f i s h  t i c k e t  p r o g r a m .  W i t h o u t  a  s e c o n d  m e t h o d  o f  

e s t i m a t i n g  h a r v e s t ,  t h e  a c c u r a c y  o f  t h e  f i s h  t i c k e t  e s t i m a t e s  w o u l d  

b e  s u s p e c t .  O n - s i t e  c r e e l  s u r v e y s ,  o r  t h e  s t a t e w i d e  h a r v e s t  s u r v e y  

( m o d i f i e d  t o  o b t a i n  e s t i m a t e s ' f r o m  g u i d e d  s p o r t  f i s h e r i e s )  c o u l d  b e  

u s e d  a s  a c h e c k  o n  t h e  a c c u r a c y  o f  t h e  f i s h  t i c k e t ,  e s t i m a t e s .  T h e  

c o s t s  f o r  t h e s e  p r o g r a m s  c o u l d  b e  a s  m u c h  a s  $ 2 0 0 . 0 .  T h e s e  

p o t e n t i a l  c o s t s  a r e  n o t  i n c l u d e d  i n  t h e  a t t a c h e d  f i s c a l  n o t e .
•

I f  t h e  B o a r d  o f  F i s h e r i e s  m a k e s  i n d i v i d u a l  a l l o c a t i o n s  t o  g u i d e d  

s p o r t  f i s h e r i e s ,  a n d  r e q u i r e s  i n - s e a s o n  m a n a g e m e n t  o f  t h o s e  

f i s h e r i e s ,  o n - s i t e  c r e e l  s u r v e y s  w i l l  b e  n e e d e d .  D e p e n d i n g  o n  t h e  
n u m b e r  a n d  m a g n i t u d e  o f  t h e  f i s h e r i e s  i n v o l v e d ,  t h e  t o t a l  c o s t  o f  

t h i s  p r o g r a m  c o u l d  e a s i l y  b e  $ 4 0 0 . 0 .  C o s t s  f o r  c r e e l  s u r v e y s  a r e  

h i g h  b e c a u s e  t h e y  a r e  l a b o r  i n t e n s i v e .  T h e  p o t e n t i a l  c o s t s  o f  i n -  

s e a s o n  m a n a g e m e n t  a r e  n o t  i n c l u d e d  i n  t h e  a t t a c h e d  f i s c a l  n o t e .
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FISCAL NOTE

R e v i s i o n  D a t e :  2 / 2 5 / 9 2 _____________
T i t l e :  F IS H E R Y  A L L O C A T IO N : g u i d e d  

S PO R T  F I S H E R Y

' STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NO. SB 3 9 7

D e p a r t m e n t  A f f e c t e d :  

B R U :   S P ORT F I S H

F I S H  AND  GAME

C o m p o n e n t :  S PO R T  F I S H E R I E S

S p o n s o r :

R e q u e s t o r :

S E N T A T O R  E L I A S O N

c ;re N A fp p  p p g n n r c r r ^  p o m m t t t p t ? C O M P O N E N T  S E R I A L  N O .  

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d *  o f  D o B a r s )

4 1 6

O P E R A T I N G F Y  9 3 F Y  9 4 F Y  9 5 F Y  9 6 F Y  9 7 F Y  9 8

P E R S O N A L  S E R V I C E S 6 3 . 0 6 3 . 0 6 3 . 0 6 3 . 0 6 3 . 0 6 3 . 0
T R A V E L . 3 - 0  . . 3 . o 3 . 0 3 . 0 3 . 0 3 . 0
C O N T R A C T U A L 3 0 . 0 3 0 . 0 3 0 . 0 3 0 . 0 3 0 . 0 3 0 . 0
S U P P L I E S 4 . 0 4 . 0 A .O A .O A .O A .O

E Q U I P M E N T 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
L A N D  &  S T R U C T U R E S

G R A N T S ,  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G 1 0 0 . 0 1 0 0 . 0 1 0 0 . 0 1 0 0 . 0 1 0 0 . 0 1 0 0 . 0

C A P f T A L

R E V E N U E
F U N D  S O U R C E : 0 0 0 0 0 0

F U N D I N G :  ( T h o u s a n d s  o f  D o B a r s )

G E N E R A L  F U N D

F E D E R A L  F U N D S 7 5 . 0 7 5 . 0 7 5 . 0 7 5 . 0 7 5 . 0 ■ 7 5 . 0
O T H E R  1 0 2 4  F I S H  AND 

F U N D  S O U R C E :  G A M E  F U N I i 2 5 . 0 2 5 . 0 2 5 . 0 2 5 . 0 2 5 . 0 2 5 . 0

T O T A L

P O S I T I O N S :

F U L L - T I M E 0 0 0
•

0 0 0

P A R T - T I M E 1 1 1 1 1 1

T E M P O R A R Y

E s t i m a t e  o f  c u r r e n t  y e a r  i m p a c t :  ZERO  IM P A C T

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y . )

S E E  A T T A C H M E N T .

RO CKY  HOLMES  P h o n -  4 6 5 - 4 1 8 0P r e p a r e d  B y :
Division: SPORT FISH r, D„ , .  02 /25 /92________________

A p p r o v e d  b y  C o m m i s s t o d e n  " -----------------------------------------------------■,< < — ----------------------------------
A g e n c y :  F 1 S H  C A >1E 1   D a t e :  6 / f ?  2 - ___________
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A L A S K A  S T A T E  L E G I S L A T U R E  S E N A T E
SENATOR RICHARD I. ELIASON

PRESIDENT OF THE SENATE
LABOR *  COMMERCE COMMITTEE

RESOURCES COMMITTEE
RULES COMMITTEE

CHAIRMAN, SPECIAL COMMITTEE ON 
DOM EST IC* INTERNATIONAL 

COMMERCIAL FISHERIES

P O  BOX 143 
SITKA ALASKA 99035

P O  BOX V 
JUNEAU, ALASKA 09M1 

1000 409 4910

FAX (90?) 405 4928

B R I E F  E X P L A N A T I O N  O F  S E N A T E  B I L L  3 9 7 ,  B Y  S E N A T O R  E L I A S O N ,

W H I C H  A U T H O R I Z E S  T H E  B O A R D  O F  F I S H E R I E S  T O  R E G U L A T E  S P O R T  A N D  

G U I D E D  S P O R T  F I S H E R I E S  S E P A R A T E L Y

T h e  e f f e c t  o f  S B  3 9 7  w o u l d  b e  t o  e x p a n d  a n d  c l a r i f y  t h e  s t a t u t o r y  

l a n g u a g e  s p e l l i n g  o u t  o p t i o n s  o p e n  t o  t h e  B o a r d  o f  F i s h  i n  i t s  

r e g u l a t o r y  d e c i s i o n s .  C u r r e n t l y  s t a t e  l a w  s a y s  t h a t  t h e  B o a r d  m a y  

e s t a b l i s h  c r i t e r i a  f o r  t h e  a l l o c a t i o n  o f  f i s h e r y  r e s o u r c e s  a m o n g  

p e r s o n a l  u s e ,  s p o r t ,  a n d  c o m m e r c i a l  u s e s .  S B  3 9 7  s i m p l y  a d d s  t h e  

g u i d e d  s p o r t  f i s h e r y  t o  t h i s  l i s t  o f  f i s h e r i e s  f o r  w h i c h  t h e  B o a r d  

e s t a b l i s h e s  c r i t e r i a  f o r  a l l o c a t i o n s  ( a n d  t h u s ,  f o r  w h i c h  t h e  B o a r d  

m a y  e s t a b l i s h  r e g u l a t i o n s ) .

E s s e n t i a l l y ,  t h e  b i l l  s p e l l s  o u t  t h a t  t h e  B o a r d  w i l l  r e c o g n i z e  a n d  

d e f i n e  s p o r t  a n d  g u i d e d  s p o r t  a s  t w o  d i f f e r e n t  f i s h e r i e s ,  r a t h e r  

t h a n  l u m p i n g  t h e m  t o g e t h e r  a s  c u r r e n t  l a w  i m p l i e s .  T h e  B o a r d  c o u l d  

t h e n  c o n t i n u e  t o  r e g u l a t e  t h e m  e x a c t l y  a l i k e ,  o r  i f  n e c e s s a r y ,  m a y  

e s t a b l i s h  d i f f e r e n t  r e g u l a t i o n s  f o r  e a c h .  W h i l e  t h e  a u t h o r i t y  f o r  

t h e  B o a r d  t o  d i v i d e  s p o r t  i n t o  " s u b - g r o u p s "  f o r  t h e  p u r p o s e  o f  

r e g u l a t i o n  o r  a l l o c a t i o n  m a y  a l r e a d y  e x i s t  i n  c u r r e n t  l a w ,  t h i s  

b i l l  m a k e s  i t  a b s o l u t e l y  c l e a r  t h a t  t h e  s t a t e  r e c o g n i z e s  s p o r t  a n d  

g u i d e d  s p o r t  a s  t w o  d i f f e r e n t  c a t e g o r i e s  a n d  t h a t  t h e  B o a r d  m a y  

r e g u l a t e  t h e m  d i f f e r e n t l y  i f  t h e y  s o  c h o o s e .

T h e  g o a l  i s  t o  e n s u r e  t h a t  t h e  B o a r d  h a s  t h e  t o o l s  i t  w i l l  n e e d  t o  

d e a l  w i t h  c o n f l i c t s  t h a t  w i l l  i n e v i t a b l y  o c c u r  d u e  t o  t h e  s k y ­

r o c k e t i n g  g r o w t h  i n  t h e  s p o r t f i s h  c h a r t e r  i n d u s t r y .  T h i s  a b i l i t y  

t o  d i s t i n g u i s h  b e t w e e n  s p o r t  a n d  g u i d e d  s p o r t  m a y  h e l p  t o  p r e v e n t  

t h e  o v e r  r e s t r i c t i o n  o f  t h e  t r u e  s p o r t s  a n g l e r  a s  g r o w t h  i n  g u i d e d  

s p o r t f i s h i n g  n e c e s s i t a t e s  r e v i s i o n  o f  s p o r t  r e g u l a t i o n s .

T h e  b i l l  a v o i d s  " m a n a g e m e n t  b y  s t a t u t e , "  a n d  t h e  i n f l e x i b i l i t y  o f  

t h a t  a p p r o a c h ,  b y  l e a v i n g  s p e c i f i c  d e c i s i o n s  t o  t h e  B o a r d  o f  F i s h .  

M a n a g e m e n t  b y  r e g u l a t i o n s  t h r o u g h  t h e  B o a r d  p r o c e s s  a l l o w s  f o r  f a r  

m o r e  f l e x i b i l i t y  o v e r  t i m e  t h a n  l o c k i n g  p r o v i s i o n s  i n t o  s t a t e  l a w .  

S B  3 9 7  d o e s  n o t  r e q u i r e  t h e  B o a r d  t o  a d o p t  d i f f e r e n t  r e g u l a t i o n s  

f o r  s p o r t  a n d  g u i d e d  s p o r t  f i s h e r i e s ,  n o r  d o e s  i t  r e q u i r e  o r  e v e n  

s u g g e s t  w h a t  s o r t s  o f  r e g u l a t o r y  d i s t i n c t i o n s  t h e y  m i g h t  c o n s i d e r .  

( P e r h a p s  i n i t i a l l y  t h e r e  w o u l d  b e  o n l y  s o m e t h i n g  s u c h  a s  d i f f e r e n t  

c a t c h  r e p o r t i n g  r e q u i r e m e n t s ) . T h i s  b i l l  p r o v i d e s  t h e  f u l l  p u b l i c  

i n p u t  p r o c e s s  w h i c h  i s  i n h e r e n t  i n  t h e  B o a r d ' s  r e g u l a t o r y  p r o c e s s ,  

a l l o w i n g  f o r  a d e q u a t e  p a r t i c i p a t i o n  i n  a l l  d e c i s i o n s  b y  a l l  p a r t i e s  

i n v o l v e d .

P l e a s e  c o n t a c t  S e n . E l i a s o n 1s o f f i c e  f o r  f u r t h e r  i n f o r m a t i o n .  ( P h o n e  

4 6 5 - 4 9 1 6 ,  o r  w r i t e  S e n .  E l i a s o n ,  S t a t e  C a p i t o l ,  J u n e a u ,  AI< 9 9 8 0 1 )
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F e b r u a r y  14, 1 9 9 2

S e n a t o r  D i c k  E l i a s o n  h a s  i n t r o d u c e d  S B  3 9 7 ,  r e g a r d i n g  t h e  g u i d e d  

s p o r t  f i s h e r y .  W h i l e  t h e  t i t l e  o f  t h e  b i l l  r e f e r s  t o  a l l o c a t i o n  o f  

r e s o u r c e s ,  t h e  a c t u a l  e f f e c t  o f  t h e  b i l l  w o u l d  b e  t o  e x p a n d  a n d  

c l a r i f y  t h e  s t a t u t o r y  l a n g u a g e  s p e l l i n g  o u t  t h e  f a c t o r s  t h e  B o a r d  

of F i s h  m a y  c o n s i d e r  i n  i t s  re gu la t o r y  d e c i s i o n s .

C u r r e n t l y  s t a t e  l a w  s a y s  t h a t  t h e  B o a r d  m a y  e s t a b l i s h  c r i t e r i a  f o r  . 

t h e  a l l o c a t i o n  o f  f i s h e r y  r e s o u r c e s  a m o n g  p e r s o n a l  u s e ,  s p o r t ,  a n d  

c o m m e r c i a l  u s e s .  SB 397 simply adds the g u i de d sport fishery to the 
list of fisheries among w h i c h  the B o a r d  m a y  all oc at e and for w h i c h  
the Board m a y  set regulations.

E s s e n t i a l l y ,  t h e  b i l l  s p e l l s  o u t  t h a t  i f  t h e  t h e  B o a r d  f i n d s  i t  

n e c e s s a r y ,  i t  m a y  e s t a b l i s h  s e p a r a t e  r e g u l a t i o n s  f o r  s p o r t  f i s h i n g  

a n d  g u i d e d  s p o r t  f i s h i n g .  T h i s  p r o v i d e s  c l e a r  d i r e c t i o n  t o  t h e  

B o a r d  t h a t  s p o r t  a n d  g u i d e d  s p o r t  a r e  r e c o g n i z e d  b y  t h e  s t a t e  t o  

b e  t w o  d i f f e r e n t  t h i n g s ,  a n d  p r o v i d e s  s p e c i f i c  s t a t u t o r y  l a n g u a g e  

t o  a l l o w  t h e  B o a r d  t o  r e g u l a t e  t h e m  d i f f e r e n t l y  i f  t h e y  s o  c h o o s e .  

T h e  g o a l  h e r e  i s  t o  e n s u r e  t h a t  t h e  B o a r d  h a s  t h e  t o o l s  i t  w i l l  

n e e d  t o  d e a l  w i t h  c o n f l i c t s  t h a t  w i l l  i n e v i t a b l y  o c c u r  d u e  t o  t h e  

s k y - r o c k e t i n g  g r o w t h  i n  t h e  s p o r t f i s h  c h a r t e r  i n d u s t r y .  T h i s  

a b i l i t y  t o  d i s t i n g u i s h  b e t v j e n  s p o r t  a n d  g u i d e d  s p o r t  c o u l d  b e  a n  

i m p o r t a n t  f a c t o r  i n  t h e  p r o t e c t i o n  o f  t h e  t r u e  s p o r t s  a n g l e r  f r o m  

b e i n g  o v e r l y  r e s t r i c t e d  a s  e n o r m o u s  g r o w t h  i n  g u i d e d  s p o r t f i s h i n g  

n e c e s s i t a t e s  r e v i s i o n  o f  s p o r t  r e g u l a t i o n s .

This bill leaves all decisions to the B o a r d  of Fish. I t  does n o t  

require t h e m  t o  a d o p t  d i f f e r e n t  r e g u l a t i o n s  f o r  s p o r t  a n d  g u i d e d  

s p o r t  f i s h e r i e s ,  n o r  d o e s  i t  r e q u i r e  o r  e v e n  s u g g e s t  w h a t  s o r t s  o f  

r e g u l a t o r y  d i s t i n c t i o n s  t h e y  m i g h t  c o n s i d e r .  It a v o i d s  a t t e m p t s  

t o  d e a l  w i t h  t h e  g r o w i n g  c o n c e r n  o v e r  t h e  i m p a c t s  o f  t h e  e x p a n d i n g  

g u i d e d  s p o r t  f i s h e r y  b y  s t a t u t e .  It m a i n t a i n s  the full p u b l i c  
process w h i c h  is inherent in the B o a rd ' s r e g u l a t o r y  process, 
al lowing for adequate pa rt ic i p a t i o n  in all dec i si on s by all parties 
involved. M a n a g e m e n t  b y  r e g u l a t i o n s  t h r o u g h  t h e  B o a r d  p r o c e s s  

a l l o w s  f o r  f a r  m o r e  f l e x i b i l i t y  o v e r  t i m e  t h a n  l o c k i n g  p r o v i s i o n s  
i n t o  s t a t e  s t a t u t e .

T h e  b i l l  h a s  b e e n  r e f e r r e d  t o  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  w h e r e  

S e n .  E l i a s o n  h o p e s  i t  w i l l  h a v e  a h e a r i n g  s o o n .



' M E M O R A N D U M

to: Hon. Carl L. R os ie r
Comm is si on er  
Alaska Department of 

Fish and Gam e

y \ , vaJ

Ste ph en  M. White 
FROM: A s s i s t a n t  A t t o r n e y  General

Natural Resources —  Juneau

You informed us that the Al aska Trollers A s s o c i a t i o n  
p e t i t i o n e d  the A l as ka  B oard of Fisheries ("Board") to allocate a 
p o rt io n of the a v ailable c h i no o k salmon quota to the commercial 
troll fleet. In essence, this a l lo c at io n w o u l d  create an 
a l lo ca t i o n  to southeast A la sk a chino ok  anglers (sport fishers).

You have asked the following questions c o n c e r n i n g  this 
proposal. We have g iven our answer and d is c us s i o n  after ea ch  
question.

Q u e s t i o n  1. C a n  the Bo ar d  adopt regul at io ns  for anglers 
w h o  use co mm e r c i a l  services and facilities, like c h a r t e r  boats an d 
lodges, and that are dif f er en t from regulations for anglers w h o  do 
not u se them?

Answer: Uncertain. U n d e r  exi st in g  statutes, it is not
cl ea r w h e t h e r  the legis la tu r e has given the B o a r d  s t a t u t o r y  
a u t h o r i t y  to a llocate fishery resources b e t w e e n  ang le rs  who use 
c om me r c i a l  services and  those who do not.

Discussion:

A. Gen er al  P rinciples Go ve rn in g  Board Regulations-^

F or all of these questions, we believe it w o u l d  be 
helpful to r ev ie w legal principles that govern Board r e g u l a t i o n s .

The A la sk a  Supr em e  Court has held that the Bo ar d of 
Fisheries, wh en  it adopts regulations, must c o mp ly  w i t h  two g e ne ra l  
principles. U n de r the first principle, t^e Board mu st  stay w i t h i n  
its st at ut or y  authority. That is, the Board must p u r s u e  
p e r m i s s i b l e  purposes, and it must use means that are w i t h i n  its 
powers. Meier v. S t a t e , 739 P . 2d 172, 173 (Alaska 1987). This is 
beca us e "administrative agencies are creatures of statute, d er iv i n g  
from the legislature the au th ority for the exe r ci se  of any power 
they claim." R u tt er  v. S t a t e , 688 P,2d 1343, 1349 (Alaska 1983).

The Board was c r e a te d  ”[f]or the pur po se s of the 
c o n s e r v a t i o n  and d e v e l o p m e n t  of the fishery resources of the state
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H o n .  C a r l  L. R o s i e r  M a r c h  7, 1 9 9 2
C o m m i s s i o n e r

A l a s k a  D e p t ,  o f  F i s h  & G a m e  P a g e  2

. . . . "  A S  1 6 . 0 5 . 2 2 1 .  F o r  s p o r t  f i s h i n g ,  t h e  l e g i s l a t u r e  h a s  g i v e n  
t h e  B o a r d  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  n e e d e d  f o r  c o n s e r v a t i o n ,  
d e v e l o p m e n t ,  a n d  u t i l i z a t i o n  o f  f i s h e r i e s .  A S  1 6 . 0 5 . 2 5 1 ( a ) (1 2 )  . 

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  h e l d  t h a t  w o r d s  " c o n s e r v i n g "  a n d  

" d e v e l o p i n g "  i n v o l v e  t h e  u t i l i z a t i o n  o f  r e s o u r c e s ,  a n d  t h e s e  

p u r p o s e s  p e r m i t  t h e  b o a r d  t o  e s t a b l i s h  p r i o r i t i e s  f o r  u s e  b e t w e e n  

f i s h i n g  g r o u p s  d u e  t o  s h a r p  c o m p e t i t i o n  b e t w e e n  t h e m  f o r  a  l i m i t e d  

f i s h e r y  r e s o u r c e .  M e i e r , 7 3 9  P . 2 d  a t  1 7 4 .

U n d e r  t h e  s e c o n d  g e n e r a l  p r i n c i p l e ,  B o a r d  r e g u l a t i o n s  

m u s t  b e  r e a s o n a b l e  a n d  n o t  a r b i t r a r y .  T h a t  i s ,  t h e  r e g u l a t i o n s  

m u s t  b e  c o n s i s t e n t  w i t h  a n d  r e a s o n a b l y  n e c e s s a r y  t o  t h e  p u r p o s e s  

f o r  w h i c h  t h e  B o a r d  w a s  c r e a t e d ,  i . e . ,  c o n s e r v a t i o n  a n d  
d e v e l o p m e n t .  M e i e r , 7 3 9  P . 2 d  a t  1 7 3 . 1 /

& . B . B o a r d ' s  S t a t u t o r y  A u t h o r i t y  t o  A d o p t  D i f f e r e n t  S p o r t  

F i s h i n g - R e g u l a t i o n s  f o r  U s e r s  o f  C o m m e r c i a l  S u p p o r t  S e r v i c e s .

T h e  p e r m i s s i b l e  w a y s  t h a t  t h e  B o a r d  c a n  r e g u l a t e  s p o r t  

f i s h e r i e s  a r e  s e t  o u t  i n  A S  1 6 . 0 5 . 2 5 1 ( a ) .  T h e  B o a r d  c a n  r e g u l a t e ,  

a m o n g  o t h e r  w a y s ,  b y  (1) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  a n d  

a r e a s  f o r  t a k i n g  f i s h ,  (2) s e t t i n g  q u o t a s ,  b a g  l i m i t s ,  h a r v e s t  

l e v e l s ,  a n d  s e x  a n d  s i z e  l i m i t a t i o n s ,  a n d  (3) e s t a b l i s h i n g  m e t h o d s  

a n d  m e a n s  e m p l o y e d  i n  t h e  p u r s u i t ,  c a p t u r e  a n d  t r a n s p o r t  o f  f i s h .
A S  1 6 . 0 5 . 2 5 1 ( 2 ) ,  (3), a n d  (4).

I t  i s  n o t  c l e a r  f r o m  y o u r  r e q u e s t  w h a t  t y p e  o f  d i f f e r e n t  

r e g u l a t i o n s  a r e  e n v i s i o n e d  f o r  s p o r t  a n g l e r s  w h o  u s e  c o m m e r c i a l  

s e r v i c e s .  T h e  m o s t  r e s t r i c t i v e  r e g u l a t i o n s  w o u l d  c a u s e  a n  o u t r i g h t  

b a n  o n  t h e  u s e  o f  t h e s e  s e r v i c e s .

I f  a n  a b s o l u t e  b a n  i s  i n t e n d e d ,  w e  h a v e  p r e v i o u s l y

a d v i s e d  t h a t ,  u n d e r  t h e  B o a r d ' s  p o w e r  t o  e s t a b l i s h  " m e t h o d s  a n d  

m e a n s " ,  i t  h a s  s t a t u t o r y  a u t h o r i t y  t o  a b s o l u t e l y  p r o h i b i t  s u p p o r t  

s e r v i c e s .  S u c h  a  p r o h i b i t i o n ,  h o w e v e r ,  c a n n o t  b e  a r b i t r a r y  o r  

u n r e a s o n a b l e ,  a n d ,  i n  t h i s  c o n t e x t ,  i t  m u s t  b e  c o n s i s t e n t  w i t h  a n d  

r e a s o n a b l y  n e c e s s a r y  t o  t h e  c o n s e r v a t i o n  a n d  d e v e l o p m e n t  o f

s o u t h e a s t  A l a s k a  c h i n o o k  s t o c k s .  G i l b e r t  v. S t a t e  D e p t ,  o f  F i s h  

a n d  G a m e , 8 0 3  P . 2 d  3 9 1  ( A l a s k a  1 9 9 0 ) .  A l s o ,  i t  m u s t  s a t i s f y  

c o n s t i t u t i o n a l  r e q u i r e m e n t s  s u c h  a s  e q u a l  p r o t e c t i o n .  ( S e e  

d i s c u s s i o n  i n  Q u e s t i o n  3.)

1 /  T h i s  p r i n c i p l e  i s  r e i t e r a t e d  i n  A S  1 6 . 0 5 . 2 5 1 ( d )  w h i c h  s a y s  

t h a t  B o a r d  r e g u l a t i o n s  m u s t ,  c o n s i s t e n t  w i t h  s u s t a i n e d  y i e l d  a n d  

t h e  s u b s i s t e n c e  l a w ,  p r o v i d e  a  f a i r  a n d  r e a s o n a b l e  o p p o r t u n i t y  f o r  

t h e  t a k i n g  o f  f i s h e r y  r e s o u r c e s  b y  p e r s o n a l  u s e ,  s p o r t ,  a n d  

c o m m e r c i a l  f i s h e r s .
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O n  t h e  o t h e r  h a n d ,  t h e  B o a r d  m a y  a l l o w  a n g l e r s  t o  u s e  

s u p p o r t  s e r v i c e s ,  b u t  a d o p t  m o r e  r e s t r i c t i v e  a r e a ,  s e a s o n ,  p e r i o d ,  
b a g ,  p o s s e s s i o n ,  o r  e q u i p m e n t  r e g u l a t i o n s  f o r  t h e m .  A s  w e  

u n d e r s t a n d  i t, t h e  i n t e n d e d  p u r p o s e  f o r  t h i s  t y p e  o f  r e g u l a t i o n  

w o u l d  n o t  b e  f o r  c o n s e r v a t i o n .  T h e  f i s h  t h a t  w o u l d  b e  s p a r e d  b y  

t h e s e  r e g u l a t i o n s  w o u l d  n o t  c o n t r i b u t e  t o  e s c a p e m e n t ,  b u t  i n s t e a d ,

w o u l d  b e  a v a i l a b l e  f o r  h a r v e s t  b y  a n g l e r s  w h o  d o  n o t  u s e  t h e s e

s e r v i c e s .  T h e  p u r p o s e ,  t h e n ,  w o u l d  b e  f o r  a l l o c a t i o n .

Conce rn in g allocations, the A laska Supreme Court held 
that the Board's duty under AS 16.05.221(a) to con se rv e and d e v e l o p  
fis he ry  resources implies a concom it an t power to a l l oc at e fishery 
r es ources a mo ng  co m peting u s e r s . Kenai P en insula F is herman's Co-op 
A s s 'n v. S t a t e , 628 P . 2d 897, 903 (Alaska 1981). In that case, the 
c ourt held that the Board's alloca ti o n po we r p e r m i t t e d  it to 
e s t a b l i s h  priorities for use b e t we en  commercial a n d  rec re a ti on al  
fi sh er me n as a response to sharp c o m pe ti ti on  b e t w e e n  the two groups 
for a limit ed  fishery resource. Id- In a later case, where there 
was ke en  c o mp e ti ti on  b e tw ee n two subgroups of c om me rc ia l  fishermen, 
i.e., b e t w e e n  commercial setnet and d r iftnet f i shermen in B r i st ol  
Bay, the court said that the B o a r d’s po w e r  allows it to a l l o c a t e  
salmon b e t w e e n  these two subgroups. M e i e r , 739 P . 2d at 174.

Here, the Board w ou ld  be al lo c at in g fishery resources
b e t w e e n  two "subgroups" of another overall user group, sport 
fishers. The two subgroups are (1) anglers who use c o mm er c ia l 
services and (2) those who do not. This raises the q u e s ti o n of 
what a u t h o r i t y  the Board has to identify subgroups for a l l o c a t i o n  
p u r p o s e s .

A l as ka  Statute 16.05.251(e) directs the Board to
e s t a bl is h  crit er ia  for m a k i n g  a ll oc at i on  de c is i o n s . 2/ A m o n g
the cri t er ia  that the Board m a y  use are seven cri te ri a that are 
l isted in this statute. The Board has said that it will c o n s i d e r  
factors such as the seven s ta tutory c riteria wh e n they are
a p pr op ri at e  to allocation decisions. 5 AAC 39.205.

Six of the seven a llocation cr iteria deal with the
c h a r a c te ri st ic s of "fisheries". AS 1 6 . 0 5 . 2 5 1 (e) (1)-(3), (5) — (7) 
Thus, the legislature intended that allocations could be made
bet we en  subgroups that are "fisheries".

2/ This statute has been interpreted to apply to alloc at io ns  
between commercial "subgroups" as well as to allocations among 
o verall user groups, i.e., among personal use, sport, and
comme rc ia l fishers. Peninsula M ar ke ti ng  A s s ' n  v. S t a t e , __ P . 2d ,
Op. No. 3754 (Alaska, Sept. 20, 1991).
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T h e  s t a t u t e s  d e f i n e  a  " f i s h e r y "  a s  "a s p e c i f i c  

a d m i n i s t r a t i v e  a r e a  i n  w h i c h  a  s p e c i f i c  f i s h e r y  r e s o u r c e  i s  
c o m m e r c i a l l y  t a k e n  w i t h  a s p e c i f i c  t y p e  o f  g e a r " ,  w i t h  t h e  B o a r d  

h a v i n g  a u t h o r i t y  t o  d e s i g n a t e  t h a t  a  f i s h e r y  h a s  m o r e  t h a n  o n e  

a r e a ,  g e a r  t y p e ,  o r  r e s o u r c e .  A S  1 6 . 0 5 . 9 4 0 ( 1 2 ) ,  e m p h a s i s  a d d e d .  

T h e  t e r m s  " t y p e  o f  g e a r "  a n d  " g e a r "  a r e  d e f i n e d  i n  a  s t a t u t e  t h a t  

p e r t a i n s  t o  t h e  A l a s k a  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n ,  a n d  

t h u s  a r e  a l s o  d e f i n e d  i n  t h e  c o n t e x t  o f  c o m m e r c i a l  f i s h i n g .  S e e  A S  

1 6 . 4 3 . 9 9 0 ( 4 )  a n d  (8).

A c c o r d i n g l y ,  f o r  a l l o c a t i o n s  w i t h i n  t h e  o v e r a l l  u s e r  

g r o u p  o f  c o m m e r c i a l  f i s h i n g ,  w e  b e l i e v e  t h a t  t h e  s t a t u t e s  i d e n t i f y  

p e r m i s s i b l e  s u b g r o u p s  a c c o r d i n g  t o  (1) t h e  g e o g r a p h i c  f i s h i n g  

a r e a ( s ) ,  (2) t h e  f i s h e r y  r e s o u r c e ( s )  h a r v e s t e d ,  a n d  (3) t h e  t y p e ( s )  

o f  a p p a r a t u s  u s e d  t o  h a r v e s t  t h e  r e s o u r c e ,  s u c h  a s  p u r s e  s e i n e ,  

d r i f t  g i l l n e t ,  s e t  g i l l n e t ,  p o w e r  t r o l l ,  o r  h a n d  t r o l l .  F o r  a 

p e r m i s s i b l e  a l l o c a t i o n  b e t w e e n  t w o  g r o u p s  o f  c o m m e r c i a l  f i s h e r m e n ,  

t h e  g r o u p s  s h o u l d  d i f f e r  b y  a t  l e a s t  o n e  o f  t h e s e  c h a r a c t e r i s t i c s .

F o r  s u b g r o u p s  w i t h i n  t h e  o v e r a l l  u s e r  g r o u p  o f  s p o r t  

f i s h i n g ,  h o w e v e r ,  t h e  a l l o c a t i o n  s t a t u t e  - A S  1 6 . 0 5 . 2 5 1 ( e )  - i s  n o t  

h e l p f u l .  A s  m e n t i o n e d  a b o v e ,  t h i s  s t a t u t e  r e f e r s  t o  c o m p e t i n g  

" f i s h e r i e s "  w h i c h ,  i n  A S  1 6 . 0 5 . 9 4 0 ( 1 2 )  a n d  A S  1 6 . 0 5 . 9 9 0 ( 4 )  a n d  ( 8 ) ,  

a r e  d e f i n e d  a c c o r d i n g  t o  c o m m e r c i a l  f i s h i n g .  E v e n  i f  t h e  

a l l o c a t i o n  s t a t u t e  " f i t "  a s p o r t  f i s h e r y  a l l o c a t i o n ,  i t  w o u l d  n o t  

h e l p  t h e  p r e s e n t  o n e .  S i n c e  a n g l e r s  w h o  u s e  c o m m e r c i a l  s e r v i c e s  

s h a r e  t h e  s a m e  w a t e r s ,  f i s h  w i t h  t h e  s a m e  " g e a r " ,  ( i . e . ,  r o d  a n d  
r e e l ) ,  a n d  f i s h  f o r  t h e  s a m e  r e s o u r c e  ( i . e . ,  c h i n o o k  s a l m o n )  a s  

a n g l e r s  w h o  d o  n o t  u s e  t h e s e  s e r v i c e s ,  t h e y  c a n n o t  b e  c o n s i d e r e d  

s e p a r a t e  " s u b g r o u p s "  u n d e r  t h i s  s t a t u t e .

O n  t h e  o t h e r  h a n d ,  i t  m a y  b e  a r g u e d  t h a t  t h e  B o a r d  i s  n o t  

l i m i t e d  i n  i t s  d i s c r e t i o n  t o  d e f i n e  s u b g r o u p s  f o r  a l l o c a t i o n  

p u r p o s e s .  T h a t  is, i t  c o u l d  b e  a r g u e d  t h a t  t h e  B o a r d  i s  a u t h o r i z e d  

t o  d e f i n e  s p o r t  f i s h i n g  s u b g r o u p s  a c c o r d i n g  t o  t h e i r  " m e t h o d s  a n d  

m e a n s "  - s u c h  a s  w h e t h e r  o r  n o t  t h e y  u s e  c h a r t e r  b o a t s  a n d  l o d g e s  -  

a n d  t h e n  a l l o c a t e  d i f f e r e n t  f i s h i n g  o p p o r t u n i t i e s  a m o n g  t h e m .

T h i s  a r g u m e n t  w o u l d  b e  a i d e d  b y  t h e  f a c t  t h a t  f i s h  a n d  

g a m e  l a w s  a r e  t o  b e  " l i b e r a l l y  c o n s t r u e d . " K e n a i  P e n i n s u l a , 6 2 8  

P . 2 d  a t  8 9 7 .  O t h e r  c a s e  l a w  h o l d s  t h a t  w h e n  a s t a t u t e  d e l e g a t i n g  

a u t h o r i t y  t o  a n  a d m i n i s t r a t i v e  a g e n c y  d o e s  n o t  e x p r e s s l y  p r o v i d e  a  

s t a n d a r d ,  t h e  s t a n d a r d  m a y  b e  i m p l i e d  f r o m  t h e  g e n e r a l  p o l i c y  a n d  

p u r p o s e s  u n d e r l y i n g  t h e  s t a t u t e .  K e n a i  P e n i n s u l a , 6 2 8  P . 2 d  a t  

9 0 7 .

U n d e r  t h e s e  p r e c e d e n t s ,  o n e  c a n  a r g u e  t h a t  t h e  c l e a r  

p u r p o s e  o f  A S  1 6 . 0 5 . 2 5 1 ( e )  i s  t o  a l l o w  t h e  b o a r d  t o  a l l o c a t e  " a m o n g  

. . . s p o r t  . . . f i s h i n g "  a n d  t h a t  t h e  " m e t h o d s  a n d  m e a n s "
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a u t h o r i t y  o f  A S  1 6 . 0 5 . 2 5 1 ( a ) ( 4 )  is a p e r m i s s i b l e  w a y  t o  i d e n t i f y  

a l l o c a t i o n  g r o u p s .  A l t h o u g h  w e  b e l i e v e  t h a t  t h e  c o n t r a r y  a r g u m e n t  

i s  s t r o n g e r ,  i t  is n o t  c o n c l u s i v e l y  s o .

Q u e s t i o n  2. C a n  t h e  B o a r d  a d o p t  r e g u l a t i o n s  t h a t  s e t  

b a g ,  p o s s e s s i o n ,  a n d  s i z e  l i m i t  r e g u l a t i o n s  f o r  r e s i d e n t  a n g l e r s  

t h a t  a r e  d i f f e r e n t  f r o m  s u c h  r e g u l a t i o n s  f o r  n o n r e s i d e n t  a n g l e r s ?

A n s w e r :  U n c e r t a i n .  A g a i n ,  i t  i s  n o t  c l e a r  w h e t h e r  t h e  

l e g i s l a t u r e  h a s  g i v e n  t h e  B o a r d  s t a t u t o r y  a u t h o r i t y  t o  d i s c r i m i n a t e  

a g a i n s t  n o n r e s i d e n t  a n g l e r s .

D i s c u s s i o n :  A s  n o t e d  a b o v e ,  t h e  B o a r d  m u s t  s t a y  w i t h i n

i t s  s t a t u t o r y  a u t h o r i t y .  T h a t  i s ,  t h e  B o a r d  m u s t  p u r s u e  

p e r m i s s i b l e  p u r p o s e s ,  a n d  i t  m u s t  u s e  m e a n s  t h a t  a r e  w i t h i n  i t s  

p o w e r s .  M e i e r  v. S t a t e . 7 3 9  P . 2 d  1 7 2 ,  1 7 3  ( A l a s k a  1 9 8 7 ) .  T h e  
q u e s t i o n ,  t h e r e f o r e ,  is w h e t h e r  t h e  B o a r d  h a s  s t a t u t o r y  a u t h o r i t y  

t o  s e t  b a g ,  p o s s e s s i o n ,  a n d  s i z e  l i m i t s  t h a t  d i s c r i m i n a t e  a g a i n s t  
n o n r e s i d e n t  a n g l e r s .

A s  w e  u n d e r s t a n d  i t ,  t h e  r e a s o n  t h a t  t h e  B o a r d  w o u l d  b e  

a d o p t i n g  m o r e  r e s t r i c t i v e  r e g u l a t i o n s  f o r  n o n r e s i d e n t s  i s  n o t  t o  

a l l o w  t h e  s p a r e d  f i s h  t o  e s c a p e  t o  s p a w n i n g  s t r e a m s ,  b u t  i n s t e a d ,  

t o  e n a b l e  r e s i d e n t  a n g l e r s  t o  c a t c h  t h e m .  T h u s ,  t h e  r e g u l a t i o n s  

w o u l d  h a v e  t o  b e  j u s t i f i e d  o n  a l l o c a t i o n ,  n o t  c o n s e r v a t i o n  g r o u n d s .

T h e r e  i s  s t a t u t o r y  a u t h o r i t y  t h a t  w o u l d  a l l o w  t h e  B o a r d  

t o  c o n s i d e r  r e s i d e n t  a n d  n o n r e s i d e n t  u s e  o f  f i s h  w h e n  m a k i n g  

a l l o c a t i o n s  a m o n g  f i s h e r i e s .  A l a s k a  S t a t u t e  1 6 . 0 5 . 2 5 1 ( e )  d i r e c t s  

t h e  B o a r d  t o  a d o p t  a l l o c a t i o n  c r i t e r i a ,  a n d  i t  s a y s  t h a t  t h e s e  m a y  

i n c l u d e  (1) t h e  p a r t i c i p a t i o n  o f  r e s i d e n t s  a n d  n o n r e s i d e n t s  i n  e a c h  

f i s h e r y ,  (2) t h e  i m p o r t a n c e  o f  e a c h  f i s h e r y  i n  p r o v i d i n g  f o r  

r e s i d e n t s '  c o n s u m p t i o n ,  a n d  (3) t h e  i m p o r t a n c e  o f  e a c h  f i s h e r y  i n  

p r o v i d i n g  r e c r e a t i o n a l  o p p o r t u n i t i e s  f o r  r e s i d e n t s  a n d  

n o n r e s i d e n t s .  A S  1 6 . 0 5 . 2 5 1 ( e ) ( 2 ) ,  ( 3 ) ,  (7).

T h e  a u t h o r i t y  t o  a c c o u n t  f o r  r e s i d e n t  a n d  n o n r e s i d e n t  

p a r t i c i p a t i o n  a n d  r e c r e a t i o n a l  o p p o r t u n i t i e s ,  a n d  t h e  a u t h o r i t y  t o  

a c c o u n t  f o r  r e s i d e n t s '  c o n s u m p t i o n ,  i s  n o t  c l e a r  l e g i s l a t i v e  

a u t h o r i t y  t o  e s t a b l i s h  d i f f e r e n t  f i s h i n g  o p p o r t u n i t i e s  f o r  t h e s e  

t w o  g r o u p s .  H o w e v e r ,  i t  i s  n o t  l o g i c a l  t h a t  t h e  l e g i s l a t u r e ,  

h a v i n g  a u t h o r i z e d  t h e  B o a r d  t o  a c c o u n t  f o r  r e s i d e n t  a n d  n o n r e s i d e n t  

u s e  w h e n  d e c i d i n g  a l l o c a t i o n s ,  i n t e n d e d  t h a t  t h e s e  a c c o u n t i n g s  

w o u l d  n o t  b e  r e f l e c t e d  i n  t h e  d e c i s i o n s  t h e m s e l v e s .  W e  b e l i e v e  

t h a t  t h e  a u t h o r i t y  t o  a c c o u n t  f o r  r e s i d e n t  a n d  n o n r e s i d e n t  u s e  i s  

a  s t r o n g  i m p l i c a t i o n  t h a t  t h e  B o a r d  i s  a u t h o r i z e d  t o  t r e a t  

r e s i d e n t s  a n d  n o n r e s i d e n t s  a s  s e p a r a t e  s u b g r o u p s  f o r  a l l o c a t i o n  

p u r p o s e s .
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On the other hand, we note that the legislature has 
c l e a r l y  authorized the Board of Game to limit nonresidents' ta king 
of big game in a parti cu la r  situation. AS 16.05.256.2/

A rule of statutory i nt er pr et a ti on  says that whe n a 
s pecific activity is d esignated by statute, it must be inferred 
that all omit t ed  activities are i ntentionally excluded. 2A N. 
Si nger S utherland St at utory Construction, § 47.23 (5th Edit. 1992). 
Here, the rule means that if the legislature has gran te d a cer ta in  
k i n d  of authority in one area, its failure to grant the same type 
of a u t h o ri ty  in another area means that it w ithheld the a ut hority 
in that second area.

Thus, it c ould be argued that the legislature's c lear 
gr an t of aut ho ri ty  to the Board of G am a to discriminate agai ns t 
nonresidents, and its failure to give the Board of Fisheries the 
same c lear authority, supports a c on cl us i on  that io d id not inte nd  
for the latter to have this power. This is bu tt r e s s e d  by the fact 
t h a t  the defini t io n in AS 16.05.940(12) does not identify r e s id e nt  
a n d  n onresident anglers as separate "fisheries" w he n th ey  fish in 
t h e  same area for the same species w i t h  the same tackle.

Accordingly, we caution the Board agai ns t  adop ti ng  
d i f f e r e n t  regulations for resident and n on resident anglers unless 
the legislature gives it clear a u t h or it y co do so. If the B oa rd  
does d i s cr im in at e  against nonresidents u nder its pres en t authority, 
the Bo ar d should exercise restraint. Depending upon the method, 
degree, and purpose, such a d is cr i m i n a t i o n  may raise state a nd 
federal co ns titutional p r o b l e m s .

We have p re vi ou s ly  advised the Board about c on st i t u t i o n a l  
co n ce rn s that arise if state r e s i de nc y is used as an a l l o c a t i o n  
c r i t e r i a  in commercial fisheries. 1988 Inf. Op. At t' y Gen. (Nov. 
15; 663-89-0200). Except for v i o l a t i o n  of the Privileges a n d
Immunities Clause of the federal co ns t itution (U.S. Const, art. IV, 
§ 2), these same concerns, as well as equal protection, w o u l d  be 
r a i s e d  b y  regulations that d is c riminate against nonr es id e nt  sport 
f i s h e r s .

At this time, we do not know the manner in wh ic h  the 
B oa rd  w o u l d  discriminate against nonresidents. Once there is a 
specific proposal that identifies the method, degree, and p u r p o s e

2/ T he legislature has enacted other laws that d i s t i n g u i s h  
nonresidents. For example, it has set higher license a n d  tag fees 
for nonresidents who take fish and game (AS 16.05.340(a),
16.05.480), and it has required nonresidents to be ac companied by 
guides when hunting c e r t ai n big game species. (AS 16.05.407).
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f o r  t r e a t i n g  n o n r e s i d e n t  a n g l e r s  d i f f e r e n t l y ,  w e  w i l l  h e  a b l e  t o  

a d v i s e  t h e  B o a r d  o n  t h e s e  c o n s t i t u t i o n a l  i s s u e s .

Q uestion 3. C a n  the B oa r d limit the ca tc h in a sport 
fishery in order to al lo ca te  to a limited e n t r y  commercial fishery 
the fish that the sport anglers m i g h t  have caught if no c a tc h limit 
w er e imposed? W ou l d this be c on si s t e n t  wit h the c ommon use and 
equal p r o t e c t i o n  provis io ns  of the A l a s k a  Co nstitution?

A n s w e r :  Y e s  t o  b o t h  q u e s t i o n s .

D i s c u s s i o n :

A. S ta tutory Authority.

As d is cu ss e d in our a n s we r to Que st io n  1., the Board's 
a l l o c a t i o n  power allows it to e s t a b l i s h  priorities for use  b e t w e e n  
c o mm er ci al  and re cr eational fishers. Kenai P e n i n s u l a , 628 P . 2d at 
903. In the Kenai Pen in su la  case, the Board a d o p t e d  a p o l i c y  that 
c l o s e d  comme rc ia l fishing o n  l a t e- ru n  cohos so that sports fishers 
c o u l d  c a t c h  them.

H e r e ,  t h e  B o a r d  w o u l d  b e  d o i n g  t h e  o p p o s i t e  o f  i t s  

a c t i o n s  i n  K e n a i  P e n i n s u l a  - i t  w o u l d  b e  a l l o c a t i n g  i n  f a v o r  o f  

c o m m e r c i a l  f i s h e r s  t o  t h e  d e t r i m e n t  o f  s p o r t  f i s h e r s .  

N e v e r t h e l e s s ,  w e  b e l i e v e  t h a t  t h e  h o l d i n g  o f  t h a t  c a s e  a p p l i e s  

r e g a r d l e s s  o f  w h i c h  u s e r  g r o u p  b e n e f i t s .

Like any o th er  allocation, this one must be c o n s i s t e n t  
wi th  and reasonably n e c e s s a r y  to the c o n s e r v a t i o n  and d e v e l o p m e n t  
of A l a s k a  fishery resources. M e i e r  739 P . 2d at 174. Also, in 
m a k i n g  t he allocation, the Board m u s t  c o n s i d e r  the a p p r o p r i a t e  
a l l o c a t i o n  cri te ri a set out in AS 16.05.251(e). 5 AAC 39.205.

b . C o n s t i t u t i o n a l . ..Issu es ...

T h e  " c o m m o n  u s e "  c l a u s e  ( A l a s k a  C o n s t ,  a r t .  V I I I ,

§ 3) and two other clauses in the A laska C o n st i tu ti on  - the "no 
e x c l u s i v e  right" c lause (Alaska Const, art VIII, § 15) and the 
"uniform application" c l a u s e  (Alaska Const, art. VIII, § 17) - are 
o f t e n  r e f e r r e d  to as the "equal access" clauses. See M cDowell v. 
S t a t e . 785 P . 2d 1, f. 14 at 8 (Alaska 1989). The A l a sk a  S u p r e m e  
C ourt has cons is te nt ly  held that these clauses are i mplicated only 
w h e n  the state places limits on the ad m ission of persons t o 
res ou rc e user g r o u p s. Id. Also, the court has c o n s i s t e n t l y  
d i s t i n g u i s h e d  the state's p ow er  to limit ad m is si on  to user grou ps
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You informed us that the A l a s k a  Trollers A s s o c i a t i o n  
p e t i t i o n e d  the A la sk a Board of Fisheries ("Board") to al lo c a t e  a 
p o r t i o n  of the available c h i n oo k salmo n  q uo ta  to the c o mm er ci al  
t ro ll  fleet. In essence, this a l lo c a t i o n  would crea te  an 
a l l o c a t i o n  to southeast A l a s k a  chin o ok  anglers (sport fishers).

Y ou have asked the following questions c on c er n i n g  this 
proposal. We have given our answer and di sc u s s i o n  a ft er  ea c h 
question.

Question 1. Can t he Board adopt regul a ti on s for anglers 
w h o  u s e  commercial services and facilities, like charter boats and 
lodges, and that are dif f er en t from regulations for anglers w ho do 
n o t  u s e  them?

Answer: Uncertain. Under e x i s t i n g  statutes, it is not
c l e a r  w h e th er  the l egislature has given the B oard st at ut o ry  
a u t h o r i t y  to a llocate fish er y resources b e t w e e n  anglers who use 
c o m m e r c i a l  services and th os e who do not.

Discussion:

A. General Principles G o v e r n i n g  Board R e g u l a t i o n s .

F or all of these questions, we believe it w o u l d  be 
h e l p f u l  to review legal p rinciples that govern Board regulations.

The A la sk a  Supreme Court has h e l d  that the B o a r d  of 
Fisheries, when it adopts regulations, mu st  c o m p l y  w i t h  two general 
principles. Under the first principle, the Bo a rd  must stay w i t h i n  
its s t a t u t o r y  authority. That is, the Board m u s t  p ursue 
p e r m i s s i b l e  purposes, and it must use means that are w i t h i n  its 
powers. M e ie r v. S t a t e , 739 P . 2d 172, 173 (Alaska 1987). This is 
b e c a u s e  "administrative agencies are creatures of statute, d e r i v i n g  
fr om  the legislature the aut ho ri ty  for the exercise of a ny p o w e r  
t h e y  claim." Ru tter v. S t a t e , 680 P . 2d 1343, 1349 (Alaska 1983).

The Board was created "[f]or the purposes of the 
c o n s e r v a t i o n  and d ev elopment of the fishery resources of the state
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...." AS 16.05.221. For sport fishing, the l e g is la tu re  has g i v e n  
the B o a r d  a u t h o r i t y  to adopt r eg ulations n eeded for con se rv at i on , 
d evelopment, and u t i l i z a t i o n  of fisheries. AS 1 6 . 0 5 . 2 5 1 ( a )(12) . 
The A l a sk a S u p r e m e  Court has held that words "conserving" a n d  
"developing" involve the u t i l i z a t i o n  of resources, and t he se  
p u r po se s  perm i t t h e  bo a rd  to e s t a b l i s h  priori ti es  for u se b e t w e e n  
fishing groups du e to sharp c o mp et i ti on  b e t w e e n  them for a l i m i t e d  
fishery resource. M e i e r , 739 P . 2d at 174.

U nd er  t h e  se cond general principle, B oard r e g u l a t i o n s  
m u s t  be r e a s o n a b l e  and not arbitrary. That is, the r e g u l a t i o n s  
m u s t  be c o n s i s t e n t  w i t h  and r e a s o n a b l y  n e c e ss ar y to t he p u r p o s e s  
for w h i c h  the Board was created, i.e., c o n s e r v a t i o n  and 
development. M e i e r , 739 P . 2d at 173.1/

B. Board's Sta t ut or y A u t h o r i t y  to Adopt Di ff er en t S port 
F i s h i n g  Re gu la t i o n s  for Users of C ommercial Supp o rt  Services.

The p er mi s s i b l e  ways that the B o a r d  c an r e g u l a t e  sport 
fisheries are set out in AS 16.05.251(a). The Board c a n  regulate, 
a m o n g  o t h e r  ways, by (1) e s t a b l i s h i n g  ope n and closed seasons a n d  
areas for t a k i n g  fish, (2) sett i ng  quotas, b ag limits, h a r v e s t  
levels, and sex a n d  size limitations, and (3) e s t a b l i s h i n g  m e t h o d s  
and means e m p l o y e d  in the pursuit, c a p t u r e  a n d  t r a n sp or t  of fish. 
AS 16.05.251(2), (3), and (4).

It is n o t  clear from you r r e q u es t w h a t  type of d i f f e r e n t  
r eg ulations are e nv i s i o n e d  for sport anglers who use c o m m e r c i a l  
s e r v i c e s . The m o s t  r e strictive r eg u la ti on s w o u l d  cause a n  o u t r i g h t  
b a n  on t he u s e  of these s e r v i c e s .

If an absolute ban is intended, we have p r e v i o u s l y  
a d v i se d that, u n d e r  the Board's p o w e r  to e s t a b l i s h  "methods a n d  
means", it has s ta tu t o r y  a u t h o r i t y  to a bs o lu t e l y  p r o h i b i t  s u p p o r t  
services. Such a prohibition, however, cannot be a r b i t r a r y  o r  
u nreasonable, and, in this context, it m u s t  be co ns i s t e n t  w i t h  a n d  
r e a s o n a b l y  n e c e s s a r y  to the c o n s e r v a t i o n  and d e v e l o p m e n t  of 
s ou th e a s t  Al aska c h i n o o k  stocks. G i l b e r t  v. State Dept, of F i s h  
and G a m e . 803 P . 2d 391 (Alaska 1990). Also, it m u s t  s a t i s f y
c o n s t i t u t i o n a l  r e q ui re m en ts  such as et ’al protection. (See 
d i s c u s s i o n  in Q u e st io n 3.)

1/ This p r i n c i p l e  is reiter at e d in AS 16.05.251(d) w h i c h  says 
t ha t Bo ar d r eg ulations must, consi st en t  w i t h  su st ai ne d y i e l d  and 
the s u b si st en ce  law, pro vi d e a fair a nd reason a bl e o p p o r t u n i t y  for 
the t a ki ng  of fishe ry  resources b y  pers on al  use, sport, a nd 
c o m m e r c i a l  fishers.
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O n  t h e  o t h e r  h a n d ,  t h e  B o a r d  m a y  a l l o w  a n g l e r s  t o  u s e  

s u p p o r t  s e r v i c e s ,  b u t  a d o p t  m o r e  r e s t r i c t i v e  a r e a ,  s e a s o n ,  p e r i o d ,  

b a g ,  p o s s e s s i o n ,  o r  e q u i p m e n t  r e g u l a t i o n s  f o r  t h e m .  A s  w e  

u n d e r s t a n d  i t ,  t h e  i n t e n d e d  p u r p o s e  f o r  t h i s  t y p e  o f  r e g u l a t i o n  

w o u l d  n o t  b e  f o r  c o n s e r v a t i o n .  T h e  f i s h  t h a t  w o u l d  b e  s p a r e d  b y  

t h e s e  r e g u l a t i o n s  w o u l d  n o t  c o n t r i b u t e  t o  e s c a p e m e n t ,  b u t  i n s t e a d ,  

w o u l d  b e  a v a i l a b l e  f o r  h a r v e s t  b y  a n g l e r s  w h o  d o  n o t  u s e  t h e s e  

s e r v i c e s .  T h e  p u r p o s e ,  t h e n ,  w o u l d  b e  f o r  a l l o c a t i o n .

C o n c e r n i n g  a l l o c a t i o n s ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  

t h a t  t h e  B o a r d ' s  d u t y  u n d e r  A S  1 6 . 0 5 . 2 2 1 ( a )  t o  c o n s e r v e  a n d  d e v e l o p  

f i s h e r y  r e s o u r c e s  i m p l i e s  a  c o n c o m i t a n t  p o w e r  t o  a l l o c a t e  f i s h e r y  

r e s o u r c e s  a m o n g  c o m p e t i n g  u s e r s . K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o - o p  

A s s 'n  v. S t a t e , 6 2 8  P . 2 d  8 9 7 ,  9 0 3  ( A l a s k a  1 9 8 1 ) .  I n  t h a t  c a s e ,  t h e  

c o u r t  h e l d  t h a t  t h e  B o a r d ' s  a l l o c a t i o n  p o w e r  p e r m i t t e d  i t  t o  

e s t a b l i s h  p r i o r i t i e s  f o r  u s e  b e t w e e n  c o m m e r c i a l  a n d  r e c r e a t i o n a l  

f i s h e r m e n  a s  a  r e s p o n s e  t o  s h a r p  c o m p e t i t i o n  b e t w e e n  t h e  t w o  g r o u p s  

f o r  a  l i m i t e d  f i s h e r y  r e s o u r c e ,  i d .  I n  a  l a t e r  c a s e ,  w h e r e  t h e r e  

w a s  k e e n  c o m p e t i t i o n  b e t w e e n  t w o  s u b g r o u p s  o f  c o m m e r c i a l  f i s h e r m e n ,

i . e . ,  b e t w e e n  c o m m e r c i a l  s e t n e t  a n d  d r i f t n e t  f i s h e r m e n  i n  B r i s t o l  

B a y ,  t h e  c o u r t  s a i d  t h a t  t h e  B o a r d ' s  p o w e r  a l l o w s  i t  t o  a l l o c a t e  

s a l m o n  b e t w e e n  t h e s e  t w o  s u b g r o u p s .  M e i e r , 7 3 9  P . 2 d  a t  1 7 4 .

.Here, t h e  B o a r d  w o u l d  b e  a l l o c a t i n g  f i s h e r y  r e s o u r c e s  

b e t w e e n  t w o  " s u b g r o u p s "  o f  a n o t h e r  o v e r a l l  u s e r  g r o u p ,  s p o r t  

f i s h e r s .  T h e  t w o  s u b g r o u p s  a r e  (1) a n g l e r s  w h o  u s e  c o m m e r c i a l  

s e r v i c e s  a n d  (2) t h o s e  w h o  d o  n o t .  T h i s  r a i s e s  t h e  q u e s t i o n  o f  

w h a t  a u t h o r i t y  t h e  B o a r d  h a s  t o  i d e n t i f y  s u b g r o u p s  f o r  a l l o c a t i o n  

p u r p o s e s .

A l a s k a  S t a t u t e  1 6 . 0 5 . 2 5 1 ( e )  d i r e c t s  t h e  B o a r d  t o

e s t a b l i s h  c r i t e r i a  f o r  m a k i n g  a l l o c a t i o n  d e c i s i o n s . 2 /  A m o n g

t h e  c r i t e r i a  t h a t  t h e  B o a r d  m a y  u s e  a r e  s e v e n  c r i t e r i a  t h a t  a r e  

l i s t e d  i n  t h i s  s t a t u t e .  T h e  B o a r d  h a s  s a i d  t h a t  i t  w i l l  c o n s i d e r  

f a c t o r s  s u c h  a s  t h e  s e v e n  s t a t u t o r y  c r i t e r i a  w h e n  t h e y  a r e

a p p r o p r i a t e  t o  a l l o c a t i o n  d e c i s i o n s .  5 A A C  3 9 . 2 0 5 .

S i x  o f  t h e  s e v e n  a l l o c a t i o n  c r i t e r i a  d e a l  w i t h  t h e

c h a r a c t e r i s t i c s  o f  " f i s h e r i e s " .  A S  1 6 . 0 5 . 2 5 1 ( e ) (1) — (3 ) ,  (5) — (7) 

T h u s ,  t h e  l e g i s l a t u r e  i n t e n d e d  t h a t  a l l o c a t i o n s  c o u l d  b e  m a d e

b e t w e e n  s u b g r o u p s  t h a t  a r e  " f i s h e r i e s " .

2 /  T h i s  s t a t u t e  h a s  b e e n  i n t e r p r e t e d  t o  a p p l y  t o  a l l o c a t i o n s  

b e t w e e n  c o m m e r c i a l  " s u b g r o u p s "  a s  w e l l  a s  t o  a l l o c a t i o n s  a m o n g  

o v e r a l l  u s e r  g r o u p s ,  i . e . ,  a m o n g  p e r s o n a l  u s e ,  s p o r t ,  a n d

c o m m e r c i a l  f i s h e r s .  E e n i n s u l f l  M a r k e t i n g . A s s 'n v .,. . . S t a t e ,  P . 2 d  ,
O p .  N o .  3 7 5 4  ( A l a s k a ,  S e p t .  20, 1 9 9 1 ) .



Hon. Carl L. Rosier March 12, 1992
Commissioner
Alaska Dept, of Fish & Game Page 4

T h e  s t a t u t e s  d e f i n e  a  " f i s h e r y "  a s  "a s p e c i f i c  

a d m i n i s t r a t i v e  a r e a  i n  w h i c h  a  s p e c i f i c  f i s h e r y  r e s o u r c e  i s  

c o m m e r c i a l l y  t a k e n  w i t h  a  s p e c i f i c  t y p e  o f  g e a r " ,  w i t h  t h e  B o a r d  

h a v i n g  a u t h o r i t y  t o  d e s i g n a t e  t h a t  a  f i s h e r y  h a s  m o r e  t h a n  o n e  

a r e a ,  g e a r  t y p e ,  o r  r e s o u r c e .  A S  1 6 . 0 5 . 9 4 0 ( 1 2 ) ,  e m p h a s i s  a d d e d .  
T h e  t e r m s  " t y p e  o f  g e a r "  a n d  " g e a r "  a r e  d e f i n e d  i n  a  s t a t u t e  t h a t  

p e r t a i n s  t o  t h e  A l a s k a  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n ,  a n d  

t h u s  a r e  a l s o  d e f i n e d  i n  t h e  c o n t e x t  o f  c o m m e r c i a l  f i s h i n g .  S e e  A S  

1 6 . 4 3 . 9 9 0 ( 4 )  a n d  (8).

A c c o r d i n g l y ,  f o r  a l l o c a t i o n s  w i t h i n  t h e  o v e r a l l  u s e r  

g r o u p  o f  c o m m e r c i a l  f i s h i n g ,  w e  b e l i e v e  t h a t  t h e  s t a t u t e s  i d e n t i f y  

p e r m i s s i b l e  s u b g r o u p s  a c c o r d i n g  t o  (1) t h e  g e o g r a p h i c  f i s h i n g  

a r e a ( s ) ,  (2) t h e  f i s h e r y  r e s o u r c e ( s )  h a r v e s t e d ,  a n d  (3) t h e  t y p e ( s )  

o f  a p p a r a t u s  u s e d  t o  h a r v e s t  t h e  r e s o u r c e ,  s u c h  a s  p u r s e  s e i n e ,  

d r i f t  g i l l n e t ,  s e t  g i l l n e t ,  p o w e r  t r o l l ,  o r  h a n d  t r o l l .  F o r  a 
p e r m i s s i b l e  a l l o c a t i o n  b e t w e e n  t w o  g r o u p s  o f  c o m m e r c i a l  f i s h e r m e n ,  

t h e  g r o u p s  s h o u l d  d i f f e r  b y  a t  l e a s t  o n e  o f  t h e s e  c h a r a c t e r i s t i c s .

F o r  s u b g r o u p s  w i t h i n  t h e  o v e r a l l  u s e r  g r o u p  o f  s p o r t  

f i s h i n g ,  h o w e v e r ,  t h e  a l l o c a t i o n  s t a t u t e  - A S  1 6 . 0 5 . 2 5 1 ( e )  - i s  n o t  

h e l p f u l .  A s  m e n t i o n e d  a b o v e ,  t h i s  s t a t u t e  r e f e r s  t o  c o m p e t i n g  

" f i s h e r i e s "  w h i c h ,  i n  A S  1 6 . 0 5 . 9 4 0 ( 1 2 )  a n d  A S  1 6 . 0 5 . 9 9 0 ( 4 )  a n d  (8), 

a r e  d e f i n e d  a c c o r d i n g  t o  c o m m e r c i a l  f i s h i n g .  E v e n  i f  t h e  

a l l o c a t i o n  s t a t u t e  " f i t "  a  s p o r t  f i s h e r y  a l l o c a t i o n ,  i t  w o u l d  n o t  

h e l p  t h e  p r e s e n t  o n e .  S i n c e  a n g l e r s  w h o  u s e  c o m m e r c i a l  s e r v i c e s  

s h a r e  t h e  s a m e  w a t e r s ,  f i s h  w i t h  t h e  s a m e  " g e a r " ,  ( i . e . ,  r o d  a n d  

r e e l ) ,  a n d  f i s h  f o r  t h e  s a m e  r e s o u r c e  ( i . e . ,  c h i n o o k  s a l m o n )  a s  

a n g l e r s  w h o  d o  n o t  u s e  t h e s e  s e r v i c e s ,  t h e y  c a n n o t  b e  c o n s i d e r e d  

s e p a r a t e  " s u b g r o u p s "  u n d e r  t h i s  s t a t u t e .

O n  t h e  o t h e r  h a n d ,  i t  m a y  b e  a r g u e d  t h a t  t h e  B o a r d  i s  n o t  

l i m i t e d  i n  i t s  d i s c r e t i o n  t o  d e f i n e  s u b g r o u p s  f o r  a l l o c a t i o n  

p u r p o s e s .  T h a t  is, i t  c o u l d  b e  a r g u e d  t h a t  t h e  B o a r d  i s  a u t h o r i z e d  

t o  d e f i n e  s p o r t  f i s h i n g  s u b g r o u p s  a c c o r d i n g  t o  t h e i r  " m e t h o d s  a n d  

m e a n s "  - s u c h  a s  w h e t h e r  o r  n o t  t h e y  u s e  c h a r t e r  b o a t s  a n d  l o d g e s  - 

a n d  t h e n  a l l o c a t e  d i f f e r e n t  f i s h i n g  o p p o r t u n i t i e s  a m o n g  t h e m .

T h i s  a r g u m e n t  w o u l d  b e  a i d e d  b y  t h e  f a c t  t h a t  f i s h  a n d  

g a m e  l a w s  a r e  t o  b e  " l i b e r a l l y  c o n s t r u e d . "  K e n a i  P e n i n s u l a , 6 2 8  

P . 2 d  a t  8 9 7 .  O t h e r  c a s e  l a w  h o l d s  t h a t  w h e n  a s t a t u t e  d e l e g a t i n g  

a u t h o r i t y  t o  a n  a d m i n i s t r a t i v e  a g e n c y  d o e s  n o t  e x p r e s s l y  p r o v i d e  a 

s t a n d a r d ,  t h e  s t a n d a r d  m a y  b e  i m p l i e d  f r o m  t h e  g e n e r a l  p o l i c y  a n d  

p u r p o s e s  u n d e r l y i n g  t h e  s t a t u t e .  K e n a i  P e n i n s u l a , 6 2 8  P . 2 d  a t  

9 0 7 .

U n d e r  t h e s e  p r e c e d e n t s ,  o n e  c a n  a r g u e  t h a t  t h e  c l e a r  

p u r p o s e  o f  A S  1 6 . 0 5 . 2 5 1 ( e )  is t o  a l l o w  t h e  b o a r d  t o  a l l o c a t e  " a m o n g  

. . . s p o r t  . . . f i s h i n g "  a n d  t h a t  t h e  " m e t h o d s  a n d  m e a n s "
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On the other hand, we note that the legi sl at ur e has 
c l e ar ly  a ut ho r i z e d  the B oa rd  of Game to limit n o n r e s i d e n t s’ taking  
of big game in a p a r t i c u l a r  situation. AS 16.05.256.2/

A  rule of st at u to ry  int e rp re ta ti on  says that w h e n  a 
specific act iv it y is d e s i g n a t e d  by statute, it mu s t be infe rr ed  
that all omitted activities are i n t e nt io na l ly  excluded. 2A N. 
Sing er  Su th er la n d S t a t ut o ry  Construction, § 47.23 (5th Edit. 1992). 
Here, the rule means that if the legislature has g r a n t e d  a c e r t a i n  
ki nd  of au th or it y  in one area, its failure to grant t h e  same typ e 
of a u t h or it y  in a n o t he r ar ea  means that it w i t h h e l d  t he a u t h o r i t y  
in that second area.

Thus, it c ou ld  be ar gued that the l egislature's c l e a r  
grant of aut ho r it y to the Board of Game to d i s c r i m i n a t e  a g a in s t 
nonresidents, and its failure to give the B o a r d  of Fi sh eries the 
same cl ea r authority, supports a c on c lu si on  that it d i d  not intend 
for the latter to have this power. This is b u t t r e s s e d  b y  th e  fact 
that the d e f i n i t i o n  in AS 16.05.940(12) does n o t  i d e n t i f y  r e s i d e n t  
and nonre si de nt  anglers as separate "fisheries" w h e n  t h e y  fish in 
the same area for the same species w i t h  the same tackle.

Accordingly, we c a ut i on  the B o a r d  a g a i n s t  a d o p t i n g  
d i f f er e nt  regulations for res id en t  and n o n r e s i d e n t  anglers unless 
the legislature gives it c le a r au th ority to do so. If the Bo ar d 
does d i s c ri mi na te  against n on re s i d e n t s  under its p r e se n t authority, 
the B oa rd  should e xercise restraint. D e p e n di ng  u p o n  the method, 
degree, and purpose, such a d i s c r i m i n a t i o n  m a y  raise state a n d  
federal c o n s t i tu ti on al  p r o b l e m s .

We have p r e v i o u s l y  advised the Bo ar d about constitutional 
concerns that arise if state r e s i d e n c y  is u s e d  as an a l l o c a t i o n  
c ri te r i a  in commercial fisheries. 1988 Inf. Op. A t t ' y  Gen. (Nov. 
15; 663-89-0200). E xcept for v i o l a t io n of the P ri vi l eg es  and
Immunities Clause of the federal c o n st it ut i on  (U.S. Const, art. IV, 
§ 2), these same concerns, as well as equal protection, w o u l d  be 
r a is ed  b y  regulations that discr im in at e agai n st  n o n r e s i d e n t  sport 
f i s h e r s .

At this time, w e  do not know the m a n n e r  in w h i c h  the 
Bo ar d w o u l d  di sc r i m i n a t e  agai n st  nonresidents. Once there is a 
specific proposal that identifies the method, degree, and p u r p o s e

2/ The legislature has enac te d other laws that d i s t i n g u i s h  
nonresidents. For example, it has set higher license a nd tag fees 
for nonresidents who ta ke  fish and game (AS 16.05.340(a),
16.05.480), and it has r e q ui r ed  nonresidents to be a c c om p an ie d by 
guides w h e n  h u n ti ng  c e rt ai n big game species. (AS 16.05.407).
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f o r  t r e a t i n g  n o n r e s i d e n t  a n g l e r s  d i f f e r e n t l y ,  w e  w i l l  b e  a b l e  t o  

a d v i s e  t h e  B o a r d  o n  t h e s e  c o n s t i t u t i o n a l  i s s u e s .

Q uestion 3. Can the Board limit the c atch in a sport 
f ish er y in or de r  to allocate to a limited entry c om me rc i al  fishery 
the fish that the sport anglers m ight have c aught if no c a t c h  limit 
w e r e  imposed? W ou ld  this be consistent wit h  the c o m m o n  u se and 
equal protec ti on  provisions of the A la sk a Constitution?

Answer: Yes to bot h questions.

D i s c u s s i o n :

A. St atutory Authority.

As di sc us se d  in o u r  answer to Q u e s ti on  1., t he Board's 
a l l o c a t i o n  p ow er  allows it to e s ta bl is h priorities for u s e  b e t w e e n  
c o mm er ci al  and recreational fishers. Kenai P e n i n s u l a , 628 P . 2d at 
903. In the Kenai Peninsula case, the Board adopted a p o l i c y  that 
c l o s e d  commercial fishing on late-run cohos so that sports fishers 
c o u l d  c a tc h them.

H e r e ,  t h e  B o a r d  w o u l d  b e  d o i n g  t h e  o p p o s i t e  o f  i t s  

a c t i o n s  i n  K e n a i  P e n i n s u l a  - i t  w o u l d  b e  a l l o c a t i n g  i n  f a v o r  o f  

c o m m e r c i a l  f i s h e r s  t o  t h e  d e t r i m e n t  o f  s p o r t  f i s h e r s .  

N e v e r t h e l e s s ,  w e  b e l i e v e  t h a t  t h e  h o l d i n g  o f  t h a t  c a s e  a p p l i e s  

r e g a r d l e s s  o f  w h i c h  u s e r  g r o u p  b e n e f i t s .

Like any o th er  allocation, this one must be c o n s i s t e n t  
w i t h  and re as on a b l y  n e cessary to the c o n se rv a ti on  and d e v e l o p m e n t  
of A la sk a  fishery resources. Meier 739 P . 2d at 174. Also, in 
m a k i n g  the allocation, the Board must c o n si de r the a p p r o p r i a t e  
a l l o c a t i o n  criteria set out in AS 16.05.251(e). 5 AAC 39.205.

B. Con& tiA jj-tional I s s ue s .̂

T h e  " c o m m o n  u s e "  c l a u s e  ( A l a s k a  C o n s t ,  a r t .  V I I I ,

§ 3) and two other clauses in the Alaska Cons ti tu ti on  - the "no 
e x c l u s i v e  right" c lause (Alaska Const, art V I I I ,  § 15) and the 
"uniform application" clause (Alaska Const, art. V I I I ,  § 17) - are 
o f t e n  re fe r re d to as the "equal access" clauses. See M c D o w e l l  v. 
S t a t e , 785 P . 2d 1, f. 14 at 8 (Alaska 1989). The A la sk a Supreme 
C o u r t  has c on si stently held that these clauses are im pl ic a t e d  only 
w h e n  the state places limits on th e admission of p e rs o ns  to 
r e s ou rc e us er  g r o u p s . I d . Also, the court has c o n s i s t e n t l y  
d i s t i n g u i s h e d  the state's p ow er  to limit ad m ission to u s e r  groups



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 o r 465-2450 
FAX (907) 465-2029 
M ail Slop 3101

240 Main Street, Suite 500 
Juneau, A laska 99801-2101

M E M O R A N D U M February 27, 1992

SUBJECT: CSSB 397 ( ); Summary

TO: Senato r Dick Eliason
ATTN: Mary McDowell

FROM : G eorge
Legislative Counsel

This m em orandum  summarizes CSSB 397 ( ), an Act relating to the guided spo rt 
fisheiy.

CSSB 397 ( ) clarifies the authority o f the Board o f Fisheries to  regulate th e  guided 
sport fishery as a distinct fishery. The board has ample authority  under the 
provisions o f AS 16.05.221 and 16.05.251(a) to regula te the guided spo rt fishery and  
tha t au thority  should be construed liberally to p rom ote the  conservation and  
developm en t o f the fishery. See, Kenai Peninsula F isherm an ’s C o-operative 
A ssociation v. S ta te , 628 P.2d 897, 903 (A laska 1981). The boa rd ’s authority  to 
distinguish betw een user groups and betw een subgroups o f users has been  recognized 
by the  A laska courts in numerous decisions tha t occurred befo re  the legislature 
eventually recognized those groups o r subgroups in sta tu te . K enai a t 901 - 02; S ta te  
v. H eb e rt. 743 P.2d 392 (A laska App. 1987), 803 P.2d 863, 865 (A laska 1990);
M eier v. S tate . Board of Fisheries. 739 P.2d 172 (A laska App. 1987). T he board  has 
the au thority  to distinguish betw een guided and unguided sport fisherm en as 
necessary fo r the conservation and developm ent of fisheries in th e  sta te . The board  
may also m ake such distinctions unde r its authority to regulate the m anner and  
m eans o f taking fish. However, by specifically m entioning the guided sport fishery 
as a fishery subject to regulation by th e  board , the legislature may be able to avoid 
a lawsuit testing the  boa rd ’s authority.

Section 1 o f the bill am ends AS 16.05.25l(a ) (  12) by adding the guided sport fishery 
to  the list o f fisheries which the Board o f Fisheries is specifically au thorized  to
regulate.
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Section 2 of the bill am ends AS 16.05.251(e) by adding the guided spo rt fishery to  the 
list o f fisheries for which th e  Board o f Fisheries must develop fishery resource 
allocation criteria.

By inserting a reference to the guided sport fishery into AS 16.05.251(e), the 
legislature is acknowledging the existence o f a guided spo rt fishery and is requiring 
the board to adop t criteria for making allocations of fishery resources to th e  fishery. 
The bill does not requ ire  tha t allocations be m ade to the guided spo rt fishery, bu t if 
the board does decide to make such an allocation the board must do so in 
accordance with the criteria adop ted  under AS 16.05.251(e).

The term  "guided sport" is not defined. The Board o f Fisheries will have the 
discretion to  define the term .

If I may be of fu rther assistance, p lease advise.

GU :gc
92-168.glc
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M E M O R A N D U M  February 24, 1992

SUBJECT: SB 397; Summary

TO: Senato r D ick Eliason
ATTN: M ary McDowell

FROM : G eorge U te rm o h le , '^ /
Legislative Counsel

This m em orandum  summarizes SB 397, an Act authorizing the Board o f Fisheries to  
a llocate fishery resources to the guided sport fishery.

SB 397 am ends AS 16.05.251(e) by adding the guided sport fishery to th e  list o f 
fisheries fo r which the Board o f Fisheries must develop fishery resource allocation 
criteria.

T he Board  o f F isheries has au thority  under AS 16.05.251(a) to allocate fishery 
resources am ong fisheries, however any criteria tha t the board  may use to m ake th e  
allocation must be adop ted  as regulations of the board . K enai Peninsula F isherm an’s 
C ooperative A ssociation v. S ta te . 628 P.2d 897, 904-06 (A laska 1981). AS 16.05.- 
251(e) codifies th e  decision o f th e  A laska Suprem e C ourt in the Kenai Peninsula 
F isherm an 's Coop. Assn. case. By inserting a reference to the guided sport fishery 
into AS 16.05.251(e), the legislature is acknowledging the existence o f a guided sport 
fishery and is requiring the  board  to  adop t criteria for making allocations o f fishery 
resources to the fishery. The bill does not require tha t allocations be m ade to the 
guided sport fishery, bu t if the board  does decide to m ake such an allocation the 
board  must do so in accordance with the criteria adop ted  under AS 16.05.251(e).

T he te rm  "guided sport" is no t defined. The Board o f Fisheries will have the 
discretion to  define the term .

If I may be o f fu rth er assistance, p lease advise.

GU :lm b
92-044.1mb
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N u m b e r  002

C hairm an  G o ll  c a l l e d  t h e  m e e tin g  t o  o r d e r  a t  8 :4 0  a .m . He 
an n o u n ced  c a l e n d a r  and a sk e d  D i r e c t o r  o f  B o a rd s , B e th  
S te w a r t ,  t o  a d d r e s s  t h e  F e b ru a ry  13 , 1986 l e t t e r  from  Ron 
J o l i n ,  C h a irm an , A la sk a  B oard  o f  F i s h e r i e s ,  t o  t h e  S p e c ia l  
C om m ittee  on F i s h e r i e s .  ( L e t t e r  f o l lo w s : )

D ear R e p r e s e n t a t i v e  G o ll :

A t t h e  1985 S o u th e a s t  f i n f i s h  m e e tin g , t h e  Hoonah A d v iso ry  
C o m m itte e 's  P r o p o s a l  #338 r e q u e s te d  t h a t  t h e  A la sk a  B oard 
o f. F i s h e r i e s  a s k  t h e  L e g i s l a t u r e  t o  i d e n t i f y  c h a r t e r  v e s s e l  
o p e r a t i o n s  a s  a s e p a r a t e  u s e r  g ro u p  f o r  w h ich  s e p a r a t e  
r e g u l a t i o n s  c o u ld  be  w r i t t e n .  The b o a rd  a g r e e d , ’ and  so  I  
am w r i t i n g  t o  you  a s  t h e  C hairm an o f  t h e  H ouse S p e c ia l  
C om m ittee on F i s h e r i e s  and H o o n a h 's  r e p r e s e n t a t i v e .  The 
b o a rd  a l s o  a sk e d  th e  S o u th e a s t  R e g io n a l  C o u n c il  mem bers to  
make t h e i r  v ie w s  known t o  t h e i r  l e g i s l a t o r s .

F o r t h e  p a s t  s e v e r a l  y e a r s  we h av e  r e c e iv e d  a num ber o f  
p r o p o s a l s  w h ich  a d d re s s  c h a r t e r  b o a t  f i s h i n g .  I t  i s  
a p p a r e n t  t h a t  m ost p e o p le  v iew  c h a r t e r  o p e r a t i o n s  a s  a 
d i s c r e t e  c l a s s i f i c a t i o n .  H ow ever, s i n c e  AS 1 6 .0 5 .2 5 1 , 
w h ich  o u t l i n e s  t h e  b o a r d ’ s a u t h o r i t y ,  d o e s  n o t  r e f e r  t o  
c h a r t e r  o p e r a t i o n s ,  th e  D ep artm en t o f  Law h a s  t o l d  u s  t h a t  
we a r e  on v e ry  sh a k y  l e g a l  g ro u n d  when we a d o p t  r e g u l a t i o n s  
l i k e  th e  s i x  l i n e  l i m i t  f o r  c h a r t e r  v e s s e l s  in  S o u th e a s t .

T h is  r e g u l a t i o n  was s t r o n g l y  s u p p o r te d  by th e  S o u th e a s t  
c h a r t e r  v e s s e l  o p e r a t o r s ,  who c o n t in u e  t o  be  c o n c e rn e d  t h a t  
t h i s  r e g u l a t i o n  c o u ld  be o v e r tu r n e d  in  c o u r t .  As t h i s  
i n d u s t r y  g ro w s , I  b e l i e v e  t h a t  m ore and m ore f is h e rm e n  w i l l  
w an t t h e  b o a rd  t o  a d d re s s  i t  s e p a r a t e l y ,  i n  o r d e r  t o  a v o id  
a t  l e a s t  some c o n fu s io n ,  i t  w ould be h e l p f u l  i f  th e  b o a r d ' 9 
a u t h o r i t y  t o  do so  w ere  c l e a r .

11 ^ ° a r ? can  Pro v id e  *ny f u r t h e r  c l a r i f i c a t i o n ,  p le a e e  J
do n o t  h e s i t a t e  t o  c o n ta c t  u s .

S i n c e r e l y ,

Ron J o l i n ,  C hairm an 
A la sk a  B oard  o f  F i s h e r i e s

ACTION NARRATIVE ^  ^  I ,  ( W

\
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M a r c h  4 , 1 9 9 2

S e n a t o r  D i c k  E l i ason 

A l a s k a  S t a t e  l e g i s l a t u r e  

S t a t e  C a p i t o l

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2  Subject: S.B. 3 9 7

D e a r  S e n a t o r  Eliason:

T h i s  letter is to s h o w  m y  s u p p o r t  f o r  S,B. 3 9 7  " A n  a c t  a u t h o r i z i n g  t h e  

B o a r d  o f  Fisheries to allocate fishery r e s o u r c e s  to t h e  g u i d e d  s p o r t  

fishery.

I s e r v e d  o n  t h e  B o a r d  o f  Fisheries f r o m  Jan, 1 9 8 9  t o  J a n .  1 9 9 2 .  

T h r o u g h o u t  o u t  t h e  entire t i m e  I s e r v e d  o n  t h e  B o a r d  o f  Fisheries t h e  ’ 

q u e s t i o n  o f  c a n  w e ,  t h e  B o a r d  o f  Fisheries allocate to t h e  different 

s p o r t  fish u s e r  g r o u p s ,  i.e. g u i d e d  s p o r t  f i s h e r m a n  vs. n o n - g u i d e d  a n d  

w h e r e  d o e s  J o h n n y  Q, Public a n d  his s o n  fit i n t o  t h e  allocation 

s c h e m e .

I d o n ' t  h a v e  t o  r e m i n d  y o u  o f  t h e  e x p l o s i v e  g r o w t h  i n  t h e  s p o r t  

fisheries all a c r o s s  t h e  State. S p o r t  f i s h e r m a n  o n  t h e  k e n i  r i v e r  a r e  

p a c k e d  i n t o  t h a t  river like s a r d i n e s  f r o m  a  k i n g  o s c a r  c a n .  H e r e  i n  

Bristol B a y ,  t w e n t y  y e a r s  a g o  their w a s  t w e n t y  (20) g u i d e s  o r  less, 

t o d a y  t h a t  n u m b e r  is i n  e x c e s s  o f  1 2 5  o p e r a t o r s .  L o o k  w h a t  is 

h a p p e n i n g  i n  S o u t h e a s t  b e t w e e n  t h e  c h a r t e r  b o a t  o p e r a t o r s  a n d  t h e  

c o m m e r c i a l  trollers, t h a t  S e n a t o r  is just t h e  tip o f  t h e  ice b e r g ,  I h a v e  

b e e n  i n  e v e r y  district a c r o s s  t h e  state t w i c e  d e a l i n g  w i t h  r e g u l a t o r y  

p r o p o s a l s  c o n c e r n i n g  f i s hery allocation. T h e s e  allocation battles a r e  

g e t ting u g l i e r  a n d  a b o u t  a s  distasteful a s  c a n  b e  i m a g i n e d  b e t w e e n  

t h e  d i f f e r e n t  u s e r  g r o u p s  as w e l l  a s  t h e  s u b - g r o u p s .

T h e  B o a r d  o f  Fisheries h a s  h a d  conflicting o p t i o n s  o f f e r e d  to t h e m  b y  

t h e  St a t e  A , G .  office o n  A S  1 6 . 0 5 . 2 5 1  (e). O n e  a t t o r n e y  f r o m  t h e  A . G ,  

office states y e s  t h e  b o a r d  d o e s  h a v e  t h e  s t a t u t o r y  a u t h o r i t y  to m a k e  

t h e  al l o c a t i o n  d e c i s i o n s  b e t w e e n  t h e  different s p o r t  f i s h e r m a n .  T h e  

v e r y  n e x t  B o a r d  o f  Fis h  m e e t i n g  t h e  A . G .  office w o u l d  h a v e  a  

d i f f e r e n t  a t t o r n e y  a t t e n d i n g  t h e  b o a r d s  m e e t i n g .  T h i s  a t t o r n e y  w o u l d  

state i n  h i s  o r  h e r  o p i n i o n ,  l o o k i n g  at t h e  A S  1 6 . 0 5 . 2 5 1  (e) t h e  b o a r d  

d o e s  n o t  h a v e  t h e  S t a t u t o r y  A u t h o r i t y  to m a k e  s u c h  a  allocation 

d e c i s i o n  b e t w e e n  t h e  s p o r t  f i s h e r m a n  g r o u p s .  I b e l i e v e  this m a t t e r  

n e e d s  t o  b e  c l e a r e d  u p  a n d  S.B. 3 9 7  will d o  just that. If it is u n c l e a r  

to t h e  A . G .  office a n d  their b a t t e r y  o f  a t t o r n e y s  t h a n  h o w  d o  y o u
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t h i n k  t h e  B o a r d  o f  F i s h  m e m b e r s  feel, t h e y  a r e  left h a n g i n g  i n  t h e  

w i n d .

W h i l e  s e r v i n g  o n  t h e  B o a r d  o f  Fisheries w e  t h e  S t a t e  o f  A l a s k a  c a m e  

o u t  o f  c o m p l i a n c e  w i t h  t h e  f e d e r a l  g o v e r n m e n t  o n  s u b s i s t e n c e .  T h e  

B o a r d  o f  Fisheries s t o p p e d  d o i n g  s u b s i s t e n c e  p r o p o s a l s  u n l e s s  their 

w a s  a  c o n s e r v a t i o n  c o n c e r n  f o r  t h e  s t o c k  o r  t h e  s u b s i s t e n c e  

f i s h e r m a n  d i d  n o t  h a v e  a  r e a s o n a b l e  o p p o r t u n i t y  t o  h a r v e s t  their 

s u b s i s t e n c e  n e e d s .  T h e  B o a r d  t u r n e d  to t h e  legislature f o r  f u r t h e r  

d irection. I b e l i e v e  t h a t  is h o w  t h e  p r o c e s s  is s u p p o s e  t o  w o r k ,  t h e  

b o a r d  carries o u t  t h e  statute i n t e n t  t h e y  a r e  n o t  legislature.

S.B. 3 9 7  will c l e a r  u p  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e . It is a  t o o l  t h e  

B o a r d  o f  F i s h  n e e d s .  T h e  p u b l i c  also n e e d s  to h a v e  a  l a w  t h a t  t h e y  

c a n  als o  u n d e r s t a n d .

T h a n k  y o u  f o r  t a k i n g  o n  this issue I k n o w  it is a  h i g h l y  c h a r g e d  i s s u e  

w i t h  a  lot o f  p e o p l e  a n d  I a m  s u r e  y o u  a r e  getting a  e a r  full f r o m  all 

sides. L e t  m e  state a g a i n  this bill is l o n g  o v e r  d u e  a n d  its just o n e  o f  

m a n y  statutes t h a t  n e e d s  t h e  legislatures a t t e n t i o n  t o  h e l p  clarify.

T h a n k  Y o u

H .  R o b i n  S a m u e l s e n  Jr 

B o x  4 1 2

D i l l i n g h a m ,  A l a s k a  9 9 5 7 6



QUESTIONS WHICH MAY BE ASKED ON 
S B  3 9 7 /H B  505

/ ;

@  Oil IE  II © M s  H o w  d o  t h e s e  b i l l s  r e l a t e  t o  t h e  A l a s k a  T r o l l e r s  

A s s o c i a t i o n  p e t i t i o n  t o  t h e  B o a r d  o f  F i s h ?

The ATA petition asks the Board to allocate a percentage o f the 
king salmon quota to  the trollers. This would ensure that the 
number o f king salmon avails' e to tro lle rs  w ill no longer 
decrease as the sports catch increases.

SB 397/HB 505 provide the Board with the tool t o separate the 
sport fleet and the charter fleet fo r a llocation purposes which 
they cannot do at present.

@ 0 3  G O B  T O ©  O tis  H o w  w o u l d  t h e  " t r u e "  A l a s k a n  s p o r t s m a n  b e  

i m p a c t e d  b y  t h i s  l e g i s l a t i o n ?

It would serve to  protect the true sports fisherm an because the
Board could allocate separately to the charter fleet rather than
having to do a lump allocation. It is the charter fleet which is
seeing such a rapid expansion; the sports fisherman may see
some lim its on their catch unless they are separated from the 
ch a rte r flee t.

© ! V J I M © T O © M s  W h y  s h o u l d  t h e  c h a r t e r  f l e e t  b e  t r e a t e d  

d i f f e r e n t l y  f r o m  t h e  s p o r t s  f i s h e r m a n ?

The charter fisherman is a commercial business; even if the 
charter operator takes out sports fisherm an, his is a fo r-p ro fit 
enterprise, he pays taxes on his business, he has a business 
license. He cannot be considered the same as a sports 
f i s h e r m a n .

W h y  n o t  j u s t  l i m i t  t h e  e n t r y  f o r  t h e  c h a r t e r

f l e e t ?

This would not resolve the problem. There is a lim ited  num ber 
of king salmon which mav be cauaht under the U.S. Canada trea ty . 
If you lim it the NUMBER of charter operators, they can still 
catch the same number of f»sh. Lim iting the entry does no good 
unless there is also an allocation.



A dditiona lly , there is the question of whether or not the lim ited 
entry program was intended for th is  purpose.

1 f

@ ( ! ! J l M & T I ] ( e ) M 2 I f  t h e  p r o b l e m  I s  I n  s o u t h e a s t ,  t h e n  w h y  s h o u l d  

l e g i s l a t i o n  b e  e n a c t e d  t h a t  w o u l d  a f f e c t  a l l  a r e a s  o f  t h e  s t a t e ?

First of all, the legislation only gives the Fish Board the OPTION 
of a llocating separately. The Board is not required to do th is if 
it is not necessary. Secondly, there may be other areas of the 
state where such a tool may apply, if not now, then perhaps in 
the future. The U.S. Canada treaty quota has brought the issue 
to  the fo re fron t here in Southeast.

© U J t M g r m i M s  W h y  a r e  t h e  t r o l l e r s  s o  c o n c e r n e d  a b o u t  4 0 , 0 0 0  

k i n g  s a l m o n  t h a t  a r e  b e i n g  c a u g h t  b y  t h e  s p o r t / c h a r t e r  f l e e t ;  

i t ' s  o n l y  t h e  e q u i v a l e n t  o f  t w o  d a y s  o f  k i n g  s a l m o n  f i s h i n g  f o r  

t h e  t r o l l e r s ?

Two days equate to 50 %  O F TH E  T R O L LE R S  KIN G  S A LM O N 
S E A S O N .

The charter fleet has expanded so rapid ly (an additional 100 
boats in 2 years) and is essentially unregulated and something 
needs to be done now to  protect the resource.

@  ( M I M §  T B @ M s  W h y  s h o u l d  t h e  c h a r t e r  f l e e t  h a v e  t o  b e  c u t  b a c k ?

Since the inception o f the treaty, the tro ll fleet has taken ALL 
the cutbacks and w ill continue to do so unless the charter fleet 
is regu la ted.

@ ( y ( E § T l l © I M 2  D o e s n ' t  F i s h  a n d  G a m e  m a n a g e  t h e  f i s h e r i e s  b y  

c o n d u c t i n g  c r e e l  c e n s u s  a n d  s e n d i n g  o u t  q u e s t i o n n a i r e s ?  W h y  

c r e a t e  a n o t h e r  l a y e r  o f  b u r e a u c r a c y ?



The creel census is only conducted In Ketchikan and Juneau and 
the questionnaires which are sent out to v is ito rs  are not an 
adequate or accurate means of data co llection .

* t

W h y  n o t  r e g u l a t e  t h e  c h a r t e r  f l e e t  b y  I m p o s i n g  

s o m e  f o r m  o f  p o s s e s s i o n / e x p o r t  l i m i t ?

This is certainly one tool which should be available to the Fish 
Board. However, In the fall of 1991, The Fish Board discussed a 
proposal that would have e ffective ly accom plished th is  but it 
didn 't pass. Many members of the charter industry  believe that 
people w on't come to  Alaska if they are lim ited in what they can 
take home.

Others believe that v is ito rs  come to Alaska fo r the quality of 
the experience and not fo r the quantity of product they take out.

© t v j E © T O © D O s  W o n ' t  t h i s  h a v e  a n  e c o n o m i c  i m p a c t  o n  t h e  

t o u r i s m  i n d u s t r y ?

This legislation does not attempt to favor one group over 
another. On the contrary, it attempts to provide equity and 
regulation fo r all involved groups. The tro ll fleet, which 
provides an enorm ous econom ic benefit to Southeast Alaska (and 
in many small com m unities is the only e conom v)is presently 
suffering severe econom ic losses. It is not equitable fo r one
group to  benefit at the expense of another.

@ t y i E @ T r O @ M s  W h a t  a b o u t  t h e  F i s h  a n d  G a m e  s t u d y  w h i c h  s h o w s

t h a t  t h e  v a l u e  o f  a  s p o r t s - c a u g h t  k i n g  i s  $ 9 2 3 ?

ATA is presently preparing a critique of th is  study as well as 
provid ing figures to show the high econom ic value of the tro ll 
industry. The Fish and Game study purports to show how much 
money a sports fisherman brings to the state but the figures are 
s ta tis tica lly  skewed. For example, the study a ttribu tes 2/3 of 
the dollars spent by sports fishermen to the travel costs 
Incurred by a nonresident coming to Alaska and th is  is factored 
in to  the $923 figure .

(p re p a re d  by Dick HofMann 2/26/92)
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SENATOR L l o y d  J o n e s 12 M a r  1 9 9 2

T h e  a d d e d  t e x t  to S B 3 9 7  is a n o t h e r  m e a n s  of t h e  c o m m e r c i a l  

f i s h i n g  i n d u s t r y  to t a k e  o u t  t h e  s p o r t s f i s h i n y  p e r s o n s  a n d  t h e  

t o u r i s t  t r a d e  t h a t  is g e n e r a t e d  by t h e  g u i d e d  s p o r t f i s h  p e o p l e .

T h e  t r o l l e r s  a r e  n o t  s a t i s f i e d  w i t h  t h e i r  a l l o c a t i o n s  a n d  w a n t  

m o r e .  D u e  to t h e  f a c t  o f  o v e r l o a d i n g  t h e  p r e s e n t  m a r k e t  a n d  

d r i v i n g  d o w n  t h e i r  o w n  p r i c e s ,  n o w  t h e y  w a n t  m o r e  to c o v e r  t h e i r  

l o s s ,  at t h e  e x p e n s e  o f  t h e  s p o r t f i s h  i n d u s t r y .

A c c o r d i n g  to t h e  A D F & G  C o m m e r i c a l  D i v  r e p o r t  d a t e d  21 O c t  91, 

t h e  t o t a l  h a r v e s t  o f  C h i n o o k  s a l m o n  w a s  5 7 1 , 0 0 0 .  O f  t h a t  s p o r t ­

f i s h  h a r v e s t  w a s  9% w i t h  a 2% by c a t c h  k i l l .  T h a t  t a k e s  o n l y  1 1 %  

o u t  o f  t h e  h o l d  c a t c h .  W h e r e  d i d  t h e  r e s t  g o ? ?  C o m m e r i c a l  f i s h  

w a s  6 1 % ,  T r o l l e r s  2 3 % ,  B e a c h  n e t s  4 . 9 % .  T h e  1 9 9 0  c o m m e r i c a l  f i s h  

s e a s o n  w a s  t h e  b i g g e s t  in t he s t a t e  o f  A l a s k a ' s  h i s t o r y .  A n d  n o w  

t h e y  w a n t  to p u t  a c a p  o n  t h e  g u i d e d  s p o r t f i s h i n g  i n d u s t r y ,  t h i s  

is l u d i c r o u s .

W e  ( A l l  A l a s k a n s )  p a y  for t h e  e n h a n c e m e n t  o f  o u r  f i s h e r i e s  

a n d  s h o u l d  h a v e  e q u a l  a c c e s s  to t h e m .  T h e  m o n i e s  g e n e r a t e d  by 

o u r  s p o r t  a n d  g u i d e d  s p o r t f i s h i n g  i n d u s t r y  s t a y s  in t h e  s t a t e .

T h e  c o m m e r i c a l  f i s h  i n d u s t r i e s ,  f o r  t h e  m o s t  p a r t ,  g o  to e i t h e r  

F o r e i g n  o r  S e a t t l e  a r e a s  p r o c e s s o r s .  T h e  s t a t e  s e e ' s  a n o t h e r  

s o u r c e  o f  m u c h  n e e d e d  r e v e n u e  e s c a p e i n g  w i t h  no h o p e  o f  r e c o v e r ­

in g  it. T h e  s p o r t f i s h  i n d u s t r y  w i l l  c o n t i n u e  to g r o w  a n d  t h e  

r e v e n u e  d e r i v e d  f r o m i t  w i l l  c o n t i n u e  a n d  t h e  m o n e y  s t a y s  h e r e .

I h o p e  y o u  w i l l  l o o k  at S B 3 9 7  in i t s  t r u e  l i g h t  a s  a s e l f i s h  

e n d e a v o r  by a f e w  t h a t  w i l l  h u r t  a g r e a t  m a n y  A l a s k a n ' s  t h r o u g h  

o u t  t h e  s t a t e .  A n d  t h a t  is w h a t  S B 3 9 7  ( t h e  a d d e d  t e x t )  is a l l  

a b o u t .  A s  y o u  c a n  s e e  t h e  A l a s k a  B o a t i n g  A s s o c ,  s t r o n g l y  o p p o s e s  
S B 3  97 . W e  t h a n k  y o u  f o r  a n y  h e i n  v r m  c a n  a i v n  us in t-hi?- i m p o r t a n t  

m a  t te r .

- Dedicated to the rights of Alaskan Boaters -
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K z n s U  K i v e / i  P t e p t A t y  Qumpm A ^ n c J n t J n n  P.O. Box 3070 Soldotna, Alaska 99669

VeaA SamtoK ElLteonj /

The. KRPOA *uppoAt& the pottage oi SB-397 which attorn the Bound o& PliheAiu to allocate, the Kenai RlveAKlng* to guided and non-guided angl&A*. Jn the loot two yeaM, guided anglew have caught mote than 65$ of the king* caught In the Kenai Rivet, Additionally, th$y have caught moAe than SO $ o $ the kina* belowthe Soldotna baldge. The exce**lve numbeA oi guide*, 310 In 1990, and thelA aucceaa Hate ha* almost decimated the entiae late nun 0$ qua big Kenai king*. Something mu*t be done In oAdeA to prevent the Kenai Rivet iAom becoming another Columbia Zivefi,
We al*o a*k that leal*lotion be Inpioduced and pa**ed to prevent hellcopteA* being u*edln the fuhlng Industry the lame way they one not allowed In hunt­ing. We a* k $ a youA eiioAt* to pan S3-379 Immediately,

SinceAefjj,

✓ CV TOi Each LeglilatoAGov. WcuUtA Hlckel

X ) i s b ^ i  b w f e d  ~bo



.

F e b .  2 5 ,  1 9 9 2

u e r a i d  C a s t l e  

F / V  D i a m o n d  A 
5 2 2 4  S h o r e l i n e  D r. 

K e t c h i k a n ,  A K  9 9 9 0 1

S e n a t o r  L l o y d  J o n e s  

S t a t e  C a p i t o l  

P . O .  B o x  V 
J u n e a u ,  A K  9 9 8 0 1

u e a r  S e n a t o r  L l o y d  J o n e s :

I h a v e  l i v e d  in K e t c h i k a n  -for t h e  l a s t  2 2  y e a r s  a n d  o w n  a 

4 5  f t .  p o w e r  t r o l 1 e r  a n d  p e r m i t .  I u r g e  y o u r  p a s s a g e  of 

S e n a t e  Bi l l  3 9 7  s o  t h a t  t h e  B o a r d  o f  F i s h  c o u l d  p u t  s e p a r a t e  

r e g u l a t i o n s  o n  " s p o r t  f i s h i n g "  a n d  c o m m e r c i a l  " c h a r t e r  

f i s h i n g " .  I f e e l  t h e  B o a r d ' s  h a n d s  a r e  t i e d  in n o t  b e i n g  

a b l e  t o  r e g u l a t e  a n  u n c o n t r o l l e d  f i s h e r y .

S i n c e r e l y ,

G e r a l d  C a s t l e
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February 24, 1992

A t t e n t i o n  C o m m e r c i a l  T r o l l e r :

W e  h a v e  c o p i e d  on the r e v e r s e  of t h i s  s h e e t  a r e c e n t  p u b l i c a t i o n  

by t w o  K e t c h i k a n  c h a r t e r b o u t  o r g a n i z a t i o n s  b l a s t i n g  S e n a t e  Sill 
397 a n d  H o u s e  Bill 505, N o t e  that t h e r e  is n o  d e s c r i p t i o n  of t he

l e g i s l a t i o n  t h a t  h a s  90 u p s e t  t h e s e  c h a r t e r  g u y a .

S e n a t e  S i l l  397 ( i n t r o d u c e d  b y  Sen. D i c k  E l i a s o n )  a n d  H o u s e  Bill 
505 ( i n t r o d u c e d  by Rep.  J e r r y  M a c k i e )  w o u l d  g i v e  the B o a r d  of F i s h

the r i g h t  B.SMJU.ZXSL sMlLtaEkgatfl. fxSWl £ M  ,tXUfi ^ o r t e i l a f i . •

T h e  b i l l s  by  Sen. E l i a s o n  a n d  P.ep, M a c k i e  do n o t  u s u r p  the 
a u t h o r i t y  of th e  B o a r d  of F i s h .  I n s t e a d ,  th is  v e r y  r e a s o n a b l e  

l e g i s l a t i o n  c l a r i f i e s  t h e  p o w e r  of the B o a r d  to r e s o l v e  c o n f l i c t s  
that i n v o l v e  p r o f e s s i o n a l  a n d  n o n - p r o f e s s i o n a l  s p o r t f i s h e r m e n ,

Now, c h a r t e r  g r o u p s  t h a t  a r e  a c c u s t o m e d  to h i d i n g  th e e x c e s s e s  of 
t h e i r  g r o w i n g  i n d u s t r y  u n d e r  a s p o r t f i s h i n g  d i s g u i s e  ar e a p p l y i n g  

s t r o n g  p r e s s u r e  on o u r  l e g i s l a t o r s  to f o r e s t a l l  a c t i o n  on t h e s e  
b i l l s .  T h e i r  v o i c e s  a r e  loud, t h e r e f o r e  we m u s t  W O R K  to be h e a r d  

in  J u n e a u .  It is t i m e  to u n m a s k  the c h a r t e r  o p e r a t o r s .

T h e  m e m b e r s  of t h e  K&fcchikan T r o l l e r s  C o m m i t t e e  u r g e  y o u  to w r i t e  

or p h o n e  o u r  e l e c t e d  o f f i c i a l s  to s u p p o r t  t h i s  l e g i s l a t i o n .

P h o n e  y o u r  s u p p o r t  to:

Sen. D i c k  E l i a s o n  
Sen. J i m  D u n c a n  
Rep, J e r r y  M a c k i e  
Rep. F r a n  U l m e r

( 4 6 5 - 4 9 1 6 ) ,  

( 4 6 5 - 4 7 6 6 ) ,  
( 4 6 5 - 4 9 2 5 ) ,  
( 4 6 5 - 4 9 2 7 ) ,

Sen. L l o y d  J o n e s  ( 4 6 5 - 3 7 4 3 )  

Rep. R o b i n  T a y l o r  ( 4 6 5 - 3 8 7 3 )  
Rep. C h e r i  D a v i s  ( 4 6 5 - 3 4 2 4 )  
Rep. B e n  G r u s s e n d o r f  ( 4 6 5 - 3 8 2 4 )

Or  wr i t e :  ( n a m e ) ,  S t a t e  C a p i t o l ,  P O  B o x  V, J u n e a u ,  A K  99 8 01

T h i s  is i m p o r t a n t !  T h e  c h a r t e r  b u s i n e s s e s  a r e  set to b u i l d  an 
e m p i r e  on t h e  b o n e s  of t h e  tr o l l  fleet. It is v i t a l  that  we s h o w  
o u r  s u p p o r t  for th is  l e g i s l a t i o n .  Be s u r e  to g i v e  an e x t r a  " p a t  on 
t h e  b a c k "  to S e n a t o r  E l i a s o n  a n d  R e p r e s e n t a t i v e  M a c k i e  for h a v i n g  

the c o u r a g e  to  a d d r e s s  t h i s  i s su e.

S i n c e r e l y , L o n n i e  K a u g h t o n  (F/V  C h i n a  Co v e )  - C h a i r m a n  

B r i a n  W a r m u t h  (F /V  C o r s a i r )  - V i c e  C h a i r m a n  
K e t c h i k a n  T r o l l e r s  C o m m i t t e e  

P O  B o x  3 0 0 6  
K e t c h i k a n ,  A K  9 9 9 0 1

P.S. T h e  B o a r d  of F i s h  m e e t i n g  to c o n s i d e r  th e A . T . A .  c h i n o o k  
a l l o c a t i o n  p e t i t i o n  b e g i n s  M a r c h  7 in J u n e a u .  E v e r y  a d d i t i o n a l  
v o i c e  is i m p o r t a n t  as w e  b a t t l e  to s a v e  o u r  k i n g  s a l m o n  f i sh e r y .  

C o m e  if y o u  can!
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S i t !

T h e  p r a s B n r .  K i n g  S a l m o n  h a r v e s t ;  s y s c e m  s e e m s  t o  b e  m a i n t a i n i n g  

t r e a t y  s t o c k ,

W i t h  t h e  s i n g l e  a l l o t m e n t  t o  t h e  n e t  F i s h e r i e s  ( w h i c h  a c t s  a s  a 

l i m i t  t o  a t o y  w i t h i n  w h i l e  t a r g e t i n g  m o s t l y  o t h e r  s a l m o n  

s p e c i e s ) ,  w g  h a v e  a F a i r ,  F l e x i b l e  a n d  c o m p a r a t i v e l y  e a s i l y  

m a n a g e d  F i s h e r y ,

W e  p r e s e n t l y  h a v e  &  l i m i t  t o  t r o l l e r s  b a s e d  o n  a c t u a l  3 p o r t  c a t c h  

p l u s  a  2 0 , 0 0 0  F i s h  n e t  l i m i t .

A  s e c o n d  a l l o t m e n t  t u  t r a i l e r s ,  h o w e v e r ,  w h o  d o  t a r g e t  t h i s  

s p e c i e s  w o u l d ,  u f  n e c e s s i t y ,  c a u 9 B  a n  a l l o t m e n t  o f  t h e  s p o r t  

F i s h e r y ,

W w  a r e  n o t  m e r e l y  t a l k i n g  a b o u t  a n  a l l o t m e n t  o f  t h e  c o m m e r c i a l  

c a t c h  b e t w e e n  c o m m e r c i a l  g e a r  g r o u p s  h e r e .  W e  a r e  t a l k i n g  a b o u t  

a  w h o l e  d i f f e r e n t  s i t u a t i o n ,

T h e  s p o r t  f i s h e r y  i s  t h e  o n l y  h a r v e s t  m e t h o d  a l l o w e d  f o r  p u b l i c  

s u b s i s t e n c e  u s e  o f  t h i s  s t o c k .  U n d e r  t h e  p r e s e n t  s y s t e m ,  t h e  

p u b l i c  i s  a l l o w e d  t o  h a r v e s t  t h i s  f o o d  y e a r  r o u n d  a t  a  m a x i m u m  

r a t e  o f  t w o  f i s h  p e r  d a y , ,  ,

H o w e v e r ,  t h e  m e t h o d  o r  h a r v e s t  m a k e s  t h e  t a k i n g  o f  m a n y  f i s h  

e x t r e m e l y  d i f f i c u l t  a l r e a d y .  T h e  a d d i t i o n  o f  a n  a l l o t m e n t  w o u l d  

e l m o s t  c e r t a i n l y  a d d i t i o n a l l y  c u r t a i l  t h e  p a r t a k i n g  o f  t h i s  

v a l u e d  f o o d  s o u r c e .  A  s p o r t s  f i s h e r m a n  i s  n o w  a v e r a g i n g  o n e - h a l f  

o f  a  t r e a t y  f i s h  p e r  y e a r  i f  h B  g e t s  a s  m a n y  a s  h e  c a n ,

A  t r o l l s r  h a s  t h a  p r i v i l e g e  o f  u s i n g  m a c h i n e r y  t h a t  b 1 .Iqw9 h i m  t o  

h a r v e s t  q u i c k l y  a n d  e a s i l y ,  a n d  t h e  p r i v i l e g e  o f  s e l l i n g  w h a t  h e  

c a t c h e s ,  I f  t h e  S t a t e  a l l o c a t e s  h i m  B p 0 , 0 0 0  F i s h ,  i t  i s  t h e  s a m e
o a  y liol q i i I r d I i  ly h i m  0 m l l l l u i i  U u l  l t u s  ?t 15 I n  u C r c w t ,  o  s y s t e m  a f

w e l f a r e  f o r  t h e  p r i v i l e g e d  f e w ,  a t  t h e  p u b l i c ’s  e x p a n s e .  T h i s  i s  

a  v e r y  d a n g a r o u s  p r e c e d e n t  t o  s e t .

I s  t h e  p u b l i c  t a k i n g  t o c r  m u c h  o f  a  p u b l i c  r e s o u r c e  a w a y  f r o m  a 

p r i v a t e  i n t e r e s t  g r o u p T ^ S )  I t h i n k  n o t .  I d o n ’t  t h i n k  t h B  

p u b l i c  c a n  t a k a  a w a y  t o o  m u c h  o f  a  p u b l i c  r e s o u r c e  P r o m  a  p r i v a t e  

i n t e r e s t  g r o u p  } H S ~

- t S s j u C

3 :- C l )  a t  a n  e s t i m a t e d  $ 4 0  ( a v e r a g e  t o  f i s h e r m a n  p e r  t y r f n a a k

■*{r  C 2 ) I n  1 9 9 1  7 7 , 1 4 4  s p o r t  f i 3 h  l i c e n s e s  w a r e  s o l d  i n  S o u t h e a s t e r n ,  

4 1 , 7 0 0  t r e a t y  c h i n o o k  w e r e  t a k e n  b y  t h B  s p o r t .9 F i s h e r y .  W h e r e a s  

1 5 5 1  a c t i v e  t r a i l e r s  t o o k  2 2 4 , 5 6 9  t r e a t y  f i s h ,  

izo/</-R£5 < r$o . i L£/?j  d/)o6//r ^  g s &
<y a i s o — '  r ^ ^ r /  c „

y j s R  / I  c  T / y f  y f i o i t .  £ R r  c 2 L{%> )  p r o  b j  3 J . y  to q a ?  ^  %

of t THt C . A ' f C t / f  O '* '  ' f a  .
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i a :  A r e a  s p o r t s  f i s h e r s

F r o m s S t e v e  K i n n e y ,  a  s a l m o n  u s e r - F / V  T R A D I T I O N  

R e a  I n c r e a s i n g  C o m p e t i t i o n  t o r  S a l m o n

W e  w h o  d e p e n d  u p o n  A l a s k a ' s  s a l m o n  a n d  o t h e r  f i s h  s p e c i e s  

r o r  o u r  r e c r e a t i o n  a n d / o r  l i v e l i h o o d  a p p e a r  t o  b e  h e a d e d  f o r  

a n  i n e v i t a b l e  b a t t l e .  O n  t h e  s u r f a c e *  i t  a p p e a r s  t h a t  t h i s  

b a t t l e  i s  b e t w e e n  t h e  o l d t i m e r s  ( t h e  t r o l l  f l e e t )  a n d  t h e  

n e w  c o m e r s  ( t h e  c h a r t e r b o a t  o p e r a t o r s ) . S u t  b e n e a t h  t h e  

s u r f a c e *  t h e  w a t e r  b e c o m e s  m u d d y .  I b e l i e v e  t h a t  A L L  o f  t h e  

u s e r - q r o u p s  n e e d  t o  c o n s i d e r  t h e  i s s u e r  A l l o c a t i o n  o f  a  

p o r t i o n  o f  t h e  K i n q  s a l m o n  q u o t a  s p e c i f i c a l l y  t o  t h e  t r o l l  

i n d u s t r y .  T h i s  t o p i c  w i l l  b e  t h e  s o I b  a g e n d a  i t e m  o f  t h e  

A l a s k a  B o a r d  o f  F i s h  i n  a n  u p c o m i n g  M a r c h  m e e t i n g .  1 
e n c o u r a g e  y o u  t o  w r i t e  y o u r  A l a s k a  F i s h  B o a r d  a n d  v o i c e  

y o u r  c o n c e r n .

P l e a s ®  a l l o w  m e  a  f e w  m i n u t e s  o f  y o u r  t i m e  i n  w h i c h  t o  s h a r e  

s o m e  o f  m y  i d e a s .

*

1 h a v e  b e e n  a  c o m m e r c i a l  f i s h e r m a n  f o r  2 5  y e a r s *  a  p o w e r  

t r o l l e r  f o r  t h e  p a s t  14 y e a r s  a n d  a n  e d u c a t o r  i n  f i s h e r i e s  

t e c h n o l o q y  a t  K e t c h i k a n  H i g h  S c h o o l  f o r  t h e  p a s t  1 2  y e a r s .  

M a n y  s t u d e n t s ,  f r i e n d s ,  a s  w e l l  a s  m y s e l f  w i l l  b e  a f f e c t e d  

b y  t h e  o u t c o m e  o f  t h i s  i s s u e .

T h e  b a s i c  p r o b l e m  i s  s i m p l y  t h a t  a  f i n i t e  r e s o u r c e  i s  b e i n g  

u t i l i s e d  b y  e v e r  i n c r e a s i n g ,  e v o l v i n g  a n d  c o m p e t i n g  u s e t —  

g r o u p s .  I n  a  n u t s h e l i  t h e  n u m b e r  o f  c h a r t e r  v e s s e l s  h a s  

i n c r e a s e d  m a n y  f o l d  w h i l e  t h e  n u m b e r  o f  f i s h  i n  t h e  s e a  h a s  

r e m a i n e d  r e l a t i v e l y  s t a t i c .

T h e  s o l u t i o n  a t  f i r s t  g l a n c e ,  a p p e a r s  c o m p l e x  a n d  d e v i s i v e .  

L e t  t h®  s t r o n g e s t  s u r v i v e !  T h e r e  a r e  s e v e r a l  c o m p o n e n t  

i s s u e s  w h i c h  n e e d  t o  b e  c o n s i d e r e d s  A )  C o m m e r c i a l  v s  s p o r t  

p t a t u s . , . B )  S t a t u t o r y ,  g u i d e l i n e *  i n  d e t e r m i n i n g  s t o c k -  

a l l o c a t i o n  a n d  C )  u n f a i r  t r e a t m e n t  i n  t h e  U . S .  /  C a n a d a  

S a l m o n  t r e a t y  a n n e x e s .

C Q M M E R C I  A L  / S P O R T * / C H A R T E R  S T A T U S

M o s t  c h a r t e r  v e s s e l  s k i p p e r s  c o n t e n d  t h a t  t h e y  a r e  n o t  

c o m m e r c i a l  o p e r a t o r s  b u t  r a t h e r  a r e  p e r s o n s  s i m p l y  p r o v i d i n q  

a  p l a t f o r m  f r o m  w h i c h  a  s p o r t f i s h e r m a n  m a y  o p e r a t e .  T h e  

c r u c i a l  f a c t o r  i n v o l v e d  i s  w h e t h e r  t h e  o p e r a t o r  m a k e s  a  

l i v e l i h o o d  a t  a  p a r t i c u l a r  a c t i v i t y ?  i e  f i s h i n g .  T h i s  i s  t h e  

o n l y  l o g i c a l  d e t e r m i n e r  i n  t h e  c o m m e r c i a l - s p a r t - c h a r t e r  

d e s i g n a t i o n  p r o b l e m .  S i n e *  m o s t  c h a r t e r  v e s s e l  o p e r a t o r s  

a r e  e n d e a v o r i n g  t o  m a k e  a  l i v e l i h o o d ,  t h e n  i t  f o l l o w s  t h a t ,  

f o r  t h e m  a t  l e a s t ,  i t  m u s t  b e  a  c o m m e r c i a l  v e n t u r e .  W h e t h e r  

o r  n o t  w e  d e t e r m i n e  t h a t  c h a r t e r  v e s s e l s  a r e  i n d e a d
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c o m m e r c i a l  i n  n a t u r e ,  w a  m u s t  r e c o g n i z o  t h e m  a s  t h e  l a r g e s t  

g r o w i n g  s e g m e n t  o f  t h e  u s e r - q r o u p s  a n d  o n e  w h i c h  i s  n o t  

c u r r e n t l y  r e g u l a t e d .  T h e r e f o r e ,  i t  w o u l d  f o l l o w  t h a t  w e  m u s t

d i v i d e  t h e  A l l o w a b l e - C a t c h  p i e  i n t o  y e t  a n o t h e r  s l i c e .

S T A T U T O R Y  G U I D E L I N E S  F O R  A L L O C A T I O N *

S t a t u t o r y  g u i d e l i n e s  f o r  f i s h  a l l o c a t i o n  p l a c e  h i s t o r i c  u s e

a n d  e c o n o m i c  v a l u e  l:b  t h e  k e y  e l e m e n t s  i n  t h e  a l l o c a t i o n  

q u e s t i o n .  I n  u a s e s s i n g  t h e s e  f a c t o r s  w e  m i g h t  c o n s i d e r  t h e m  

s e p a r a t e l y .

H i s t o r i c a l l y  t h e r e  c a n  b e  l i t t l e  q u e s t i o n  a b o u t  " w h o  i s  t h e  

n e w  k i d  o n  t h e  b l o c k ? " .  O v e r  t h e  p a s t  .10 y e a r s  t h e  n u m b e r  o f  

p e r s o n s  l i c e n s e d  b y  t h e  C o a s t  G u a r d  a s  w e l l  a s  t h®  n u m b e r  o f  

v e s s e l s  l i c e n s e d  b y  t h e  s t a t e  f o r  c h a r t e r  p u r p o s e s ,  h a s  

i n c r e a s e d  m a n y  f o l d .  A l a s k a  t o d a y  i s s u e s  m a n y  m o r e  

n o n - r e s i d e n t  l i c e n s e s  t h a n  e v e r  b e f o r e .  A  " w a l k  o f  t h e  d o c k "  

i n  K e t c h i k a n  w i l l  q u i c k l y  i m p r e s s s  o n e  w i t h  t h e  s u d d e n  

i n c r e a s e  i n  c h a r t e r b o a t s .  L o c a l  s p o r t s f i s h e r s  a r e  f i n d i n g  

t h e i r  f a v o r i t e  " f i s h ' n  h o l e "  f u l l  t o  o v e r f l o w i n g  w i t h  

c h a r t e r b o a t s  f r o m  " s o m e w h e r e " , w h e r e a s  o n l y  a  f e w  s h o r t  

y e a r s  a q o  t h e s e  s a m e  a r e a s  c o u l d  h a v e  b e e n  f i B h e d  i n  

s o l i t u d e .  T h e r e  t r u l y  c a n  b e  n o  d o u b t  a s  t o  w h y  t h e  e q u a t i o n  

h a s  c h a n g e d .  T h B r e  A R E  M O R E  C H A R T E R  B O A T S . T r u e  s p o r t s  

f i s h i n g  b o a t s  a n d  C o m m e r c i a l  t r o l l e r s  h a v e ,  b y  w a y  o f  

c o n t r a s t ' ,  o p e r a t e d  S . E , A l a s k a n  w a t e r s  s i n c e  b e f o r e  t h e  

a d v e n t  o f  t h e  g a s  e n g i n e .  S i n c e  X 9 7 3 , c o m m e r c i a l  v e s s e l  

n u m b e r s  h a v e  b e e n  s e t  b y  l i m i t e d  e n t r y .  R e s i d e n t ( f c r u B  

s p o r t s ? )  l i c e n s e s ,  w h i l e  i n c r e a s i n g  s o m e ,  h a v e  n o t  e x p l o d e d  

i n  t h e  s a m e  m a n n e r  a s  n o n - r e s i d e n t ( c h a r t e r ) . T h e r e  c a n  b e  

l i t t l e  d o u b t  a s  t Q  w h i c h •f i s h e r y  s h o u l d  h a v e  a n  a l l o c a t i o n  

i f  s u c h  a  d e c i s i o n  w e r e  b a s e d  s o l e l y  u p o n  h i s t o r i c a l  u s e -  

t r u e  s p o r t s  a n d  c o m m e r c i a l  t r o l l .  ( T h e s e  g r o u p s  h a v e  f i s h e d  

s i d e  b y  s i d e  f o r  y e a r s  w i t h o u t  p r o b l e m s ) .

* i *

T h e  e c o n o m i c  v a l u e  c o n s i d e r a t i o n  i s  m o r e  c o m p l e x  t o  

u n r a v e l .  A D F +£3 r e c e n t l y  u n d e r t o o k  a  s t u d y  t o  d e t e r m i n e  t h e  

v a l u e  o f  a  " s p o r t - c a u g h t "  f i s h .  I t h i n k  a  b e t t e r  t e r m  m i g h t  

b e  f i s h  c a u g h t  u n d e r  t h e  a u s p i c e s  o f  a  s p o r t  l i c e n s e ' ! .  

K i n g  s a l m o n  w e r e  v a l U B d  a t  o v e r  $ 9 0 0  e a c h .  S i l v e r s  o v e r  

$ 4 0 0 - T h e s e  d o l l a r  f i g u r e s  a r e  c e r t a i n l y  i m p r e s s i v e .  T h e y  

r o u s t  i n c l u d e  n o t  o n l y  t h e  s u r f a c e  p l a t f o r m  a n d  g u i d e ,  b u t  

a l s o  a i r  f a r e ,  l o d g i n g ,  f o o d ,  g e a r  a n d  e n t e r t a i n m e n t  f o r  

t h o s e  t r a v e l i n g  t o  A l a s k a  i n  s e a r c h  o f  a  f i s h i n g  v a c a t i o n .

T h e  t r o l l  f l e e t ,  o n  t h e  o t h e r  h a n d ,  c a n  q u o t e  f a c t s  s u c h  a s  

t h e  M c D o w e l l  r e p o r t  w h i c h  s t a t e d  t h a t  t r o l l i n g  i s  t h e  s i n g l e  

l a - g e s t  e m p l o y e r  i n  S . E .  A l a s k a , O r  t h e  U A S  E c o n o m i c  

D e v e l o p m e n t  D a t a  B a s e  w h i c h  i n d i c a t e s  t h a t  t h e  t o t a l  v a l u e  

f o r  t h e  s a l m o n  i n d u s t r y  i s  # 1 2 4  m i l  l i o n ( 1 9 S B )  w h i l e  a l l  

t o u r i s m  i s  o n l y  $ 9 4  m i l l i o n .  I t  i s ,  h o w e s ’e r ,  i m p o s s i b l e  t o  • 

c o m p a r e  a p p l e s  a n d  o r a n g e s .  F o r  e x a m p l e ,  w h a t  i s  t h e  t r u e  

v a l u e  o f  a  k i n g  s a l m o n  s o l d  b y  a  p o w e r t r o l 3 e r  f o r  $ 7 0 , i f
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y o u  « l n o  i n c l u d e  i n  i t s  v a l u e  t h e  c o s t s  i n n u m e r a t e d  

a b Q v e ? k .. a n d  I l i v e  h e r o  y e a r  a r o u n d  . D o  y o u  c o u n t  m y  f u l l  

y e a r ' s  f o o d ,  l o d g i n g ,  g e a r ,  f u e l ,  a n d  r e p a i r  p u r c h a s e s  e t c .  

D o  y o u  c o u n t  t h e  m y r i a d  s u p p o r t  i n d u s t r i e s  i e .  f i s h  

p r o c o E B i n q ,  t r a n s p o r t a t i o n ,  f a b r i c a t i o n ,  c h a n d l e r y ,  r e p a i r ,  

arid r e t a i l  j o b s ?  O r ,  c o n s i d e r  t h e  i n f a m o u s  # 9 0 0  K i n g  s a l m o n .  

W a s n ' t  m o s t  o f  t h a t  m o n e y  r e a l l y  s p e n t  f o r  t h e  V A C A T I O N ?  

T h B s e  f o l k s  a r e  r e a l l y  p u r c h a s i n g  a  v a c a t i o n ,  a n d  

s e c o n d a r i l y  h o p i n g  t o  c a t c h  earna  f i s h .  T h e y  p r o b a b l y  w o u l d  

s p o n d  t h a t  m o n e y , ,  f i s h  o r  n o ,  o n  a  v a c a t i o n  i n  o n e  w a y  o r  

a n o t h e r .

1 t h i n k  p e r h a p s  t h a t  w® n e e d  t o  l o o k  p a s t  a l l  o f  t h e s e  

a r g u m e n t s  w h i c h  w o u l d  s e p a r a t e  u »  a n d  i n s t e a d  r e t u r n  t o  t h e  

b a s i c  S t a t u t o r y  a l l o c a t i o n  g u i d e l i n e ®  f o r  a  f r e s h  p o i n t  o f  

v i e w .

.. E c o n o m i c  v a l u e  . . .  i e i  W h a t  w o u l d  m a x i m i z e  t h e  e c o n o m i c

v a l u e  o f  t h i s  r e s o u r c e  t o  S . E .  A l a s k a .  T h e r e  c a n  o n l y  b e  o n e  

t r u e  a n s w e r  t o  t h i s  q u e s t i o n , , .  K e e p  a l l  t h e s e  f i s h e r i e s  

g r o u p s  o p e r a t i n g  w i t h  a s  l i t t l e  l o s s  a s  p o s s i b l e .  " P i e  i n  

t h e  s k y  t h i n k i n g ! "  y o u  s a y ?  I t h i n k  n o t .

S o l u t i o n ?

1 ) E s t a b l i s h  a  c e i l i n g  o n  t h e  n u m b e r  o f  c h a r t e r  v e s s e l s  

s o  t h a t  c u r r e n t  o p e r a t o r s  c a n  c o n t i n u e  t o  o p e r a t e .  T r a i l e r s  

a n d  o t h e r s  w h o  m a k e  t h e i r  l i v e l i h o o d  f r o m  t h i s  r e s o u r c e  d i d  

s o  y e a r s  a g o  f o r  a l l  t h e  s a m e  r e a s o n s .

2 ) E s t a b l i s h  a n  a l l o c a t i o n  s y s t e m  o f  A L L  S A L M O N ,  

H A L I B U T ,  B O T T O M  F I S H  E T C . e t c ,  b a s e d  u p o n  h i s t o r i c  u s e  

p e r c e n t a g e s  s o  t h a t  n e t ,  c o m m e r c i a l  t r o l l ,  a n d  s p o r t / c h a r t e r  

o r  s p o r t s  a n d  c h a r t e r  a l l  h a v e  a  p e r c e n t a g e  f r o r .  w h i c h  t o  

p l a n  a n d  w o r k .  E s t a b l i s h  t h e s e  a l l o c a t i o n s  n o w  i n  a l l  

f i s h e r i e s  b e f o r e  t h e y  b e c o m e  a  p r o b l e m  l i k e  t h e  K i n g  S a l m o n  

p r o b l e m . ■ ,

3 ) U t i l i z e  f i s h  b a g  a n d  p o s s e s s i o n  l i m i t s  r a t h e r  t h a n  

. , s e a s o n  l e n g t h s  w h e r e  e v e r  p o s s i b l e  i n  l i m i t i n g  s p o r t  a n d

s p o r t / c h a r t e r  f i s h  q u o t a s ,  t h u s  a l l o w i n g  t h e s e  v e s s e l s  t o  

c o n t i n u e  t o  o p e r a t e  f o r  a s  m a n y  d a y s  a s  p o s s i b l e ,

4 ) L o b b y  v i g o r o u s l y  f o r  i n c r e a s e d  a n n e x  a l l o c a t i o n s  i n  

t h e  U . S .  / C a n a d a  S a l m o n  t r e a t y  o r  g e t  u s  o u t .  W e  A l a s k a n s  

h a v e  m a d e  m a j o r ,  m a j o r  c u t b a c k s  i n  o u r  f i s h  t a k e s  w h i l e  

o t h e r  t r e a t y  e n t i t i e s  h a v e  n o t .

5 ) B r o a d e n  t h e  b a s e  o f  s u p p o r t  f o r  t h e  R e g i o n a l  

A q u a c u l t u r e  A s s o c i a t i o n s  s o  t h a t  a l l  u s e r  g r o u p s ,  n o t  j u s t  

t h e  c o m m e r c i a l  o o a t s ,  p u t  i n  3 Y, o f  t h e i r  c a t c h  v a l u e  t o  

m a i n t a i n '  i m p o r t a n t  f i s h  s o u r c e® .
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S A L M O N  D E R B Y  C A N C E L E D  ???

S p o r t  f i s h e r m e n  w e  h a v e  t o  u n i t e .  A  l a r g e  s p e c i a l  i n t e r e s t  g r o u p  

h a s  p e t i t i o n e d  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  t o  i n c r e a s e  t h e i r  

a l l o c a t i o n  o f  k i n g  s a l m o n .  A n y  i n c r e a s e  g r a n t e d  w i l l  d i r e c t l y  

d e c r e a s e  a v a i l a b i l i t y  f o r  s p o r t  f i s h i n g ,  a n d  t h e  D e p a r t m e n t  o f  F i s h  

a n d  G a m e  w o u l d  b e  m a n d a t e d  t o  d e c r e a s e  t h e  l i m i t  s p o r t  f i s h e r m e n  
c o u l d  t a k e  i n  a  s e a s o n .

F i s h  a n d  G a m e  c o u l d  r e d u c o  t h e  d a i l y  l i m i t  o r  s i m p l y  c l o s e  t h e  

s e a s o n  w h e n  t h e  q u o t a  h a d  b e e n  r e a c h e d .  T h e  q u o t a  c o u l d  b e  r e a c h e d  

b e f o r e  t h e  S a l m o n  D e r b y  o r  p a r t  w a y  t h r o u g h  t h e  D e r b y .

C o m m e r c i a l  t r o l l e r s  h a v e  b e c o m e  s o  e f f i c i e n t  t h a t  t h e y  t o o k  2 2 , 0 0 0  

k i n g s  p e r  d a y  l a s t  y e a r ,  a  4 0 0 %  i n c r e a s e  i n  j u s t  a  f e w  y e a r s .  I f  

t h e  s p o r t  f i s h e r y  w e r e  c l o s e d  f o r  t h e  e n t i r e  s u m m e r ,  t r o l l e r s  w o u l d  

t a k e  t h e  t o t a l  s p o r t  c a t c h  i n  a c o u p l e  o f  d a y s .

M a n y  p e o p l e  c o m e  t o  S o u t h e a s t  A l a s k a  t o  v a c a t i o n  a n d  f i s h  e a c h  

s u m m e r .  A l l o c a t i n g  s a l m o n  w o u l d  h a v e  a t r e m e n d o u s  n e g a t i v e  i m p a c t  
o n  o u r  v i s i t o r s  a n d  o u r  o w n  a b i l i t y  t o  c a t c h  a  f i s h .  I n  t h e  f a c e  

o f  d e c l i n i n g  o i l  r e v e n u e s ,  w e  n e e d  t o u r i s t s  a n d  t h e  b e n e f i t s  t h e y  
b r i n g .

I f  y o u  l i k e  t o  f i s h  o r  h a v e  f r i e n d s  a n d  r e l a t i v e s  t h a t  l i k e  t o  

f i s h ,  y o u  n e e d  t o  s t a n d  u p  a n d  b e  h e a r d .  T h e  b e s t  w a y  t o  p r e s e r v e  

y o u r  r i g h t s  i 3  t o  w r i t e  t o  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  a n d  
l e g i s l a t o r s .

I n c l u d e d  i n  t h i s  p a c k e t  a r e  p r e p a r e d  l e t t e r s  y o u  c a n  u s e  b y  s i g n i n g  

a n d  m a i l i n g .  N o  e n v e l o p e  i s  r e q u i r e d ,  j u s t  f o l d  o n  t h e  d o t t e d  l i n e  

a n d  t a p e  o r  s t a p l e .  Y o u  c a n  a l s o  j u s t  u s e  t h e  a d d r e s s e s  t o  p r e p a r e  
i n d i v i d u a l  l e t t e r s .

T h e  A l a s k a  B o a r d  o f  F i s h e r i e s  w i l l  t a k e  w r i t t e n  c o m m e n t s  u n t i l  

F e b r u a r y  29, 1 9 9 2 .  P l e a s e  d o n ' t  d e l a y  b e c a u s e  w i t h o u t  y o u r  h e l p  
y o u  c o u l d  l o o s e  a  v a l u a b l e  f i s h  r e s o u r c e .



One Southeast lodge takes so many "sport" caught salmon that it has its own freezers 
and planes to process the customers fish and fly them south. This is so that the high l ’ :
number of fish leaving the state will not DISTURB the RESIDENTSU They also advertise 1‘
that their clients catch ONE MILLION POUNDS of "sport-caught" fish EVERY YEARI

QUESTION:^RTfl'ie*Alaska Department of.Ffsli"aiicHSame protecting the"cbmmercla] sportfishing 
'.Industry? /You decide....

Why hasn't. ADF&G requested that the legislature identify charterboats as a 
commercial operation arid limit the number of charterboats?

-Why doesn’t ADF&G have creel census takers at fishing ledges in Southeast? (Just 
how many fish do NON RESIDENTS harvest?)

• .Why did AOF&G. sportfish staff send charterboat operators a packet with a
registration form (for the first time over)r .AND information-on their recent 

. .• sportfish economic study, AND a notice, about theaipcoming Board-of Fish meeting? _
.: . .(neither the average sport angler or commercial:-fishermen have received similar
• Information.)

.. Mow many ADF&G employees, past and present, hold charterboat licenses? Are the 
i-foxes guarding the hen house?

SPORTSMEN/THIS IS THE BO TTOM I .INE ' ' ' "

3y hiding behind traditional .sportfishing,- the commercial charter and lodge harvest could 
severely .limit our resident fishing privileges.

N'GN-RESJDENl S forced thf.1 Chinook quota on Alaska, and now NON-RESIDENTS harvest 
most of the sport Chinook taken in Southeast! . We can’t allew.the unchecked exploitation of 
r. limited resource by -any user group.

. ' • .DO THESE ISSUES BOTHER YOU? " • < .
This.issue is happening.now! If we jusi sit back waiting for the-fish to show and do not 
make omselvpa heard .this yoar, next year we’ll, be wailing, for the-sports charter division 
of ADIi&G to tell us how many fish the charter.fleet wiii let us have.

Write comments, or plan to testify at the Boaid- of Fisheries meeting in Juneau, March 7. 
Deadline for written .comment ends February 26th. Send comments to:

.Alaska Board of Fisheries 
••• Post Office Box 3-2000 

. •• Juneau, Alaska 99802-2000

.iPaid for By: Concerned Resident Sports Anglers Association



T H E  C H A R T E R B O A T  F L E E T  I S  H I D I N G  B E H I N D  Y O U R  S K I F F !

Thu Board of Fisheries lias been asked to allocate Chinook salmon between the troll and sport
fisheries. If you look at this issuo closely, it becomes obvious that charterboat and lodge owners
are commercial operators disguised as "sportsmen." Here are a few things that RESIDENT sport 
’ anglers should know...

The number of Chinook salmon harvested by commercial AND sport fishermen in 
Southeast is limited by the U.S./Canada Salmon Treaty.

The unchecked, EXPLOSIVE growth of the commercial sportsfishing industry is 
negatively impacting resident sport fishing in Southeast.

Fish and Game has found that anglers fishing on charterboats catch more fish in a 
shorter period of time: 0*00*  Par AnctoMfca* a titknx, e a *

shorter period of time:
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• • While most RESIDENT sportflshermen are working 8 hours EVERY DAY, many 
. charterboat operators make two or three fishing trips EVERY DAY.

V ' * .

*7 7 $ ^  "  ,n *asl ten years' the number of charterboats registered in Southeast grew by overx 400% l l
* ' . r« •

‘.s « * , ,. vM- c1 •

v - - Charterboats serve NON-RESIDENT sport anglers almost exclusively.

1991: 46,000 NON-RESIDENT sport licenses (65%) versus 25,000 (35%)
resident SDort licensee issued In Southeast.

Sport Uconcea Sold In Southeait
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1991: In the Ketchiknn sport harvest alone. 62% of the Chinook, 83% of the coho, and 
92% of the pinks were taken by NON-RESIDENT anglers.
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o n n m m m o N  o f  c t t o it t  a n d  b j u h o n  h a r v e s t

BY TYPE OF A H O L E H IN  K ET C H IKA N , 1981
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Scare tactics
EDITOR, Daily News:

Sport fishermen, what is the truth? 
Too frequently during heated de­

bate and politics, misinformation or 
outright lies are told in hopes they will 
be believed. And if told often enough, 
they become believable — right?

The charter boat operators and the 
Tongass Sportfishing Association are 
using those tactics to scare you into 
believing a quota of chinoojfc desig­
nated to the commercial troll fleet will 
eliminate your opportunity to catch 
chinook salmon. The problem i& that, 
despite the abundance of salmon, 
Alaska fishermen, commercial and 
sportfish, are managed by a treaty quota 
that limits how m any chinook salmon 
can be caught. The only exception is 
that there Is no quota on Alaska hatch­
ery chinook salmon.

The commercial troll fleet has seen 
their catch reduced by this quota but 
the sport catch has not, The rapid in­
crease in tne cnoncr f le e t ia oroatiLncc 
the existing problem. This uncontrolled 
and expanding commercial charter user 
group is d isrup ting  the residen t 
sportfishermen and commercial troll­
ers. Don't let the commercial charters 
confuse you.

The fact is that most of the sport 
caught chinook are hatchery salmon 
and are not subject to the quota. A 
quota on the commercial charters will 
not eliminate the sport harvest of 
chinook. The only impact will be on 
the commercial charters and this will 
be in late summer when most are tar-

Seting pink and coho salmon. Do not 
elleve the propaganda being distrib­

uted which falsely claims that with a 
quota on trollers, the charter industry 
will be destroyed or that you will not be 
able to catch chinook almost any time 
you want. •• j

O laecxely
DONALD R. AMEND;

General Manager ' 
Southern Southeast Regional.

Aquaculture Association, Inc.’ 
Ketchikan'

. . . . .


