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ANNING AND R iG H T-TO -K N O W 42 u s e s  § 11046

paragraph and served upon any person, the district court of the United 
Slates for any district in which such person is found, resides, or 
transacts business, upon application by the United States and after 

>' notice to such person, shall have jurisdiction to issue an order requiring 
such person to appear and give testimony before the administrative law 

•i' judge or to appear and produce documents before the administrative law 
judge, or both, and any failure to obey such order of the court may be 
punished by such court as a contempt thereof.

(Oct. 17, 1986, P. L. 99-499, Title III, § 325, 100 Stat. 1753.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Effective date of section;
Act Oct. 17, 1986, P. L. 99499, §4 , 100 Stat. 1614, which appears as 
42 USCS §9601 note, provides that this section is effective on enact­
ment on Oct. 17, 1986.

i t 046. Civil actions
I

) Authority to bring civil actions. (1) Citizen suits. Except as provided in 
subsection (e), any person may commence a civil action on his own
behalf against the following:   -

An owner or operator ol afacility for failure to do any of the 
following: i

(i) Submit a followup emergency notice under section 304(c) [42 
USCS § 11004(c)].
(ii) Submit a material safety data sheet or a list under section 
311(a) [42 USCS § 11021(a)].
(iii) Complete and submit an inventory form under section 312(a) 
[42 USCS § 11022(a)] containing tier I information as described in 
section 312(d)(1) [42 USCS § 11022(d)(1)] unless such requirement 
does not apply by reason of the second sentence of section 
312(a)(2) [42 USCS § 11022(a)(2)].
(iv) Complete and submit a toxic chemical release form under 
section 313(a) [42 USCS § 11023(a)].

(B) The Administrator for failure to do any of the following;
(i) Publish inventory forms under section 312(g) [42 USCS 
§11022(8)]. -
(ii) Respond to a 'petition to add or delete a chemical tinder section 
313(e)(1) [42 USCS § 11023(e)(1)] within 180 days after receipt of 
the petition. ,ju
(iii) Publish a toxic chemical release forru under 313(g) [42 USCS 
§ 11023(g)]. H
(iv) Establish a computer database in accordance with section 
3130) [42 USCS § 110230)].
(v) Promulgate trade secret regulations under section 322(c) [42 
USCS § 11042(c)].,
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5. Notice of Claim
A member or entity covered by this agreement against whom 

a claim is made must submit a written request for defense to the 
State of Alaska, Division of Risk Management within 30 days of 
knowledge or receipt of a claim.

6. Conditions
The State will appear and defend a member or entity 

covered by this agreement unless and until it is determined by the 
State that the claim does not arise out of acts or omissions 
occurring within the course and scope of statutorily authorized 
activities on behalf of the SERC, SERC-approved LEPCs, or the 
HSSTRC, or that the acts or omissions complained of amounted to 
gross negligence or willful misconduct, in which case the State may 
reject defense of the claim. The State's obligation to defend and 
indemnify is further conditioned upon cooperation of the member or 
entity in defense against the claim. The member or entity shall 
not, except at their own cost, admit liability, voluntarily make 
any payment, assume any obligation, or incur any expense, without 
prior approval of the Division of Risk Management. Failure to 
provide timely notice of a claim, conduct prejudicial to the 
State's position, or failure to cooperate in defense voids the 
State's obligations under tl is agreement.



7. Recision of this Agreement
This memorandum of agreement may be revoked by the State 

upon 30 days notice to the entities covered by this agreement.

DATED:

DATED

DATED

: ( o h h t

.L .Charles E. Cole 
Attorney General 
Dep£rtmHnt^_Qf Law

Brad Thompson, Deputy Director 
Division o^/Risk Management 
Department of Administration

i Sandor
Commissioner 
Department of Environmental 
Conservation
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paragraph and served upon any person, the district court of the United 
States for any district in which such person is found, resides, or 

I transacts business, upon application by the United States and after 
notice to such person, shall have jurisdiction to issue an order requiring 
such person to appear and give testimony before the administrative law 

/judge or to appear and produce documents before the administrative law 
judge, or both, and any failure to obey such order of the court may be 
punished by such court as a contempt thereof.

(Oct. . / ,  1986, P. L. 99-499, Title III, § 325, 100 Stai. 1753.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Effective date of section;
Act Oct, 17, 1986, P. L. 99-499, §4, 100 Stat. 1614, which appears as 
42 USCS § 9601 note, provides that this section is effective on enact­
ment on Oct. 17, 1986. _  _ . , , r~ . a

11046, Civil actions < T  lau j
Authority to bring civil actions. (1) Citizen suits. Except as provided in K- 

subsection (e), any person may commence a civil action on his own \ \  
behalf against the following: • ___________________ l \
1A7 Ah owner or operator of a facility for failure to do any of the 
following: i,

(i) Submit a followup emergency notice under section 304(c) [42 
USCS § 11004(c)],
(ii) Submit a material safety data sheet or a list under section 
311(a) [42 USCS § 11021(a)].
(iii) Complete and submit an inventory form under section 312(a) 
[42 USCS § 11022(a)] containing tier I information as described in 
section 312(d)(1) [42 USCS § 11022(d)(1)] unless such requirement 
does not apply by reason of the second sentence of section 
312(a)(2) [42 USCS § 11022(a)(2)].
(iv) Complete and submit a toxic chemical release form under 
section 313(a) [42 USCS § 11023(a)].

(B) The Administrator for failure to do any of the following:
(i) Publish inventory forms under section 312(g) [42 USCS
§ 11022(g)]. -
(ii) Respond to a 'petition to add or delete a chemical under section
313(e)(1) [42 USCS § 11023(e)(1)] within 180 days after receipt of 
the petition. ^
(iii) Publish a toxic chemical release form under 313(g) [42 USCS 
§ 11023(g)], H .
(iv) Establish a computer database in accordance with section 
3130) [42 USCS § 110230)].
(v) Promulgate trade secret regulations under section 322(c) [42 
USCS § 11042(c)].,
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(vi) Render a decision in response to ft petition under section 
322(d) [42 USCS § 11042(d)] within 9 months after receipt of the 

- p e t i i u u L ----------------------  — --------------------------- 4 .

(C) The Administrator, a State Governor, or a State emergency 
response commission, for failure to provide a mechanism for public 
availability of information in accordance with section 324(a) [42 
USCS § 11044(a)]. « #
(D) A State Governor or a State emergency response commission for 
failure to respond to a request for tier II information under section 
312(e)(3) [42 USCS § 11022(e)(3)] within 120 days after the date of

. . receipt of the request.________ _______  *---------------------- -------
(2) State or local suits. (A) Any State or local government may 

commence a civil action against an owner or operator of a facility for 
failure to do any of the following: I

(i) Provide notification to the emergency response commission in 
the State under section 302(c) [42 USCS § 11002(c)]. ?
(ii) Submit a material safety data sheet or a list under section 
311(a) [42 USCS § 11021(a)]. S
(iii) Make available information requested under section 311(c) [42 
USCS § 11021(c)], *•
(iv) Complete and submit an inventory form under section 312(a) 
[42 USCS § 11022(a)] containing tier I information unless such 
requirement does not apply by reason of the second sentence of 
section 3 12(a)(2) [42 USCS § 11022(a)(2)][.]. ;

(B) Any State emergency response commission or local emergency 
pkmning committee may commence a civil action against an owner or 
operator of a facility for failure to provide information under section 
303(d) [42 USCS § 1 i003(d)] or for failure to submit tier II informa­
tion under section 312(e)(1) [42 USCS § 11022], *
(C) Any State may commence a civil action against the Administrator 
for failure to provide information to the State under section 322(g)
[42 USCS § 11042(g)]. £

(b) Venue. (1) Any action under subsection (a) against an owner or 
operator of a facility shall be brought in the district court for the district; J  
in which the alleged violation occurred. * *  &
(2) Any action under subsection (a) against the Administrator may be ;j 
brought in the United States District Court for the District of Columbia.

(c) Relief. The district court shall have jurisdiction in actions brought 
under subsection (a) against an owner or operator of a facility to enforce !jj 
the requirement concerned and to impose any civil penalty provided for 
violation of that requirement. The district court shall have jurisdiction in ‘S 
actions brought under subsection (a) against the Administrator to order the’-1 
Administrator to perform the act or duty concerned. $  • $if
(d) Notice. (1) No action may be commenced under subsection (a)(1)(A) • j 

prior to 60 days after the plaintiff has given notice of the Alleged r
816 ¥  ‘si



P l a n n in g  a n d  R i g h t -t o -K n o w 42 USCS § 11046

violation to the Administrator, the State in which the alleged violation 
occurs, and the alleged violator. Notice under this paragraph shall be 
given in such manner as the Administrator shall prescribe by regulation.
(2) No action may be commenced under subsection (a)(1)(B) or
(a)(1)(C) prior to 60 days after the date on which the plaintiff gives 
notice to the Administrator, State Governor, or State emergency re­
sponse commission (as the case may be) that the plaintiff will commence 
the action. Notice under this paragraph shall be given in such manner as 
the Administrator shall prescribe by regulation.

(e) Limitation, No action may be commenced under subsection (a) against 
an owner or operator of a facility if the Administrator has commenced and 
is diligently pursuing an administrative order or civil action to enforce the 
requirement concerned or to impose a civil penalty under this Act [42 
USCS §§ 11001 et seq.] with respect to the violation of the requirement.
(f) Costs. The court, in issuing any final order in any action brought 
pursuant to this section, may award costs of litigation (including reason­
able attorney and expert witness fe£S) to the prevailing or the substantially 
prevailing party whenever the court determines such an award is appropri­
ate. The court may, if a temporary restraining order or preliminary 
injunction is sought, require the filing of a bond or equivalent security in 
accordance with the Federal Rules of Civil Procedure. ___
(g) Other rights. Nothing in this section shall restrict or expand any right 
which any person (or class of persons) may have under any Federal or 
State statute or common law to seek enforcement of any requirement or to 
seek any other relief (including relief against the Administrator or a State 
agency).

'(h) Intervention. (1) By the United States. In any action under this section 
the United States or the State, or both, if not a party, may intervene as a 
matter of right.
(2) By persons. In any action under this section, any person may 
intervene as a matter of right when such person has a direct interest 
which is or may be adversely affected by the action and the disposition 
of the action may, as a practical matter, impair or impede the person’s 
ability to protect that interest unless the Administrator or the State 
shows that the person’s interest is adequately represented by existing 
parties in the action.

(Oct. 17, 1986, P. L. 99-499, Title III, § 326. 100 Stat. 1755.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Explanatory notes:
Brackets are inserted around the first period in subsec. (a)(2XA)(iv) to 

dicate the probable intent of Congress to omit such punctuation.
Effective date of section:
Act Oct. 17, 1986, P. L. 99-499, §4, 100 Stat. 1614, which appears as 
42 USCS §9601 note, provides that this section is effective on enact­
ment on Ott. 17, 1986.
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EMERGENCY PLANNING ANI) COMMUNITY 
RIGIIT-TO-KNOW

EMERGENCY PLANNING AND COMMUNITY RIGIIT-TO-KNOW 
ACT OF 1986 [EPCRTKA §   ]

<42 U .S .C .A . §§ 11001  t u  1 1 0 5 0 )

CHAPTER 116— EMERGENCY PLANN1NC 
AND COMMUNITY 1UCI1T-TO-KNOW

SUOCHAITEH I—EMEHCENCY P U N N IN G  
AND NOTIFICATIONIk .

11001. E4UblLlm n.nl o f S ta le  commissions, planning du* 
Incls, anJ local committees.

(1) Establishm ent o f  S ta le  em ergency response 
commissions.

(I) Establishm ent o f em ergency planning du- 
l /k 'U .

(c) Establishm ent of local em ergency planning
com mittees.

(d) Revisions.
1101)2. Substances sod facilities covered and notification.

(a) Substances covered.
(b) Facilities covered.
(c) Em ergency planning notification.
(d) Notification o f  A dm inistrator.

11003. Comprehensive em ergency response plans.
(a) Plan required.
(b) Resources.
(c) Plan provisions.
(d) Providing o f inform ation.
(e) Review by the S ta le  em ergency response com*

mission.
(0  Guidance docum ents.
(g) Review of plans by regional response Lesms.

11004. Emergency notification.
(a) Types o f  releases.
(b) Notification.
(c) Follow up em ergency notice.
(d) Transportation  exemption n o t applicable.

11005. Em ergency tra in ing  and  review o f em ergency ays*
terns.

(a) Emergency training.
(b) Review of em ergency system s.

SUBCHAPTER ll-R E P O R T IN G  REQUIREM ENTS
11021. M aterial safe ly  data  sheets.

(a) basic requ irem en t
(b )  T hr e sh ol ds .

(c) Availability o f MSDS on request.
(d) Initial submission and updating.
(e) H azardous chemical defined.

11022. Em ergency and  hazardous chemical inventory
forma.

(a)  Basic "cquiremenL
(I) Tlireil.olds

1034

11022. Em ergency and hazardous chemicsl inventory
forms.

(c) H azardous chemicals covered.
(d) Contents of form.
(e) Avsilsbility of tier 11 information.
(0  I'Ve departm en t access.
(g) Form at o f forma.

11023. T oiic  chemical release forma.
(s) basic requ irem en t
(b) Covered owners and operators of fucihin-s.
(c) Toxic chemical* covered.
(d) RevisKiua by A dm inistrator.
(e) Pelitioiu.
(0  Threshold for reporting .
(g) Form.
(h) Use of release form.
(j) Modifications in reporting  frequency.
(j) EPA m anagem ent o f  dsU .
(k )  R e p o r t .
( / )  Mass balance study.

SUBCI1APTER I I I—G EN ERA L PROVISIONS

11041. Relstionship to o the r lsw.
(a) In general.
(h) Effect on MSDS requirem ents.

11042. T rade secrets.
<m) A uthority to  w ithhold information.
(b) Trade sec re t factors.
(c) Trade secret regulstiuns.
(d) Petition for review.
je) Exception for inforinslion provided to heslth 

professionals.
(0  Providing inform ation to  the Administrator, 

availability to public.
(g) Information provided to S tale,
jh) Information on adverse effects.
(i) Information provided to Congress.

11043. Provision o f  inform ation to  health  professional**
doctors, and nurses. w

fa) Diagnosis o r trea tm en t by health  professional
(b) Medical em ergency.
(c) Preventive m easures by local health profei*

sionats.
(J) Confidentiality ag ree m en t 
je) KeguUUoin.

11044. Public availability plans, data  sheets, form*.
and followup notices.

(s) Availability to public.
(b) Notice of public availability.

COMMUNITY ItK . 'H T-TO-KNOW 12 § 1 1 0 0 1
(PCHTKA | 3 0 l

>*c.
11uif*. E n f u ra in e u l ,

(a) Civil (tenu ities for e m erg en cy  p lann ing .
(b) Civil, a d m in is tra tiv e , und trim iim l (H-nuRies

fo r e m e rg e n cy  no tification .
(c) Civil an d  a d m in is tra tiv e  p e n a ltie s  fur rep o r t

m g r e q u lro in e iib .
(J )  Civil, a d m in is tra tiv e , and  crim in a l p cn u lties  

w ith  res|M.*ct to  t ra d e  se c re ts .
(c) S|*ecisl e n fo rc e m e n t prov isions fu r  sectio n  

11013.
(f) P ro c ed u re s  fo r  ad m in is tra tiv e  pena lties, 

j 10It), Civil actions.
fa) A u th o rity  to  b r in g  civil actions.
(b) V enue.
(c) Relief.
(d) N otice.
je) l im ita tio n .
(f) C osts.
(g) O th e r  r ig lits . 
jit) l iite rv eu tiu n .

11017. E xem ption .
I ID 18. lU g u ls t io n s .
1I0PJ. D efin itions.
11050. A u th o riza tio n  o f ap p ro p ria tio n s .

W E S T I.A W  E le c tro n ic  l l c s r a r r h  
See W ESTW W  guilts following the K*|.l*inlion pages of Una 

l«nipMeL

SlJIIlIllAI'TL'U I-KMKIIGKNCY C U N N IN G  
AND NOTIFICATION

§ 1 1 0 0 1 .  Kulabliuliincnt o r  S tu le  c o m m is ­
sion!), p l a n n in g  d is t r ic ts ,  uml 
locul c o m m it te e s  ( E l ’CKTKA 
§ 3 0 1 ]

tu t E .lu L lj .l i i i tc ii l  u f  S tu tc  c lu c u c l ic y  r c .p u l l .e  c u m u li.-  
. I o n .

N o t la te r  llib ii s ix  n io iillib  a f t e r  0 .  tu b e r  17 1‘JKG, 
Hie ( iu v e rn u r  o f  eucli S ta l e  bliull u |. >oiiil a S ta le  
e m erg e n c y  re s p o n s e  com m issio n . T l .•: U u v e rn u r  
m ay d e s ig n a te  aa (lie S la t e  e m e rg e n c y  rca |iu n ac  
com iiiiaaiuii u n e  o r  m u re  e x ia tin g  e m e rg e n c y  r e ­
sp o n se  o rg a n iz a tio n s  U nit a r e  S la te -a |iim a(ire il u r  
ap p o in ted . T lic  G o v e rn o r  ahu ll, to  Hie e x te n t  p r a c t i­
cab le , ap p o in t p e rs o n a  Ur th e  S ta le  e m e rg e n c y  re- 
•p o n ac  com m iasion  w ho  h a v e  tec lm icu l e x p e r t is e  in 
Hie e m e rg e n c y  rea |io n a e  fie ld . T h e  S la t e  e m e rg e n ­
cy re a p o n a e  conm iiaa iun  ubull uppo in t local e m e rg e n ­
cy p la n n in g  c o m n iil te c a  u n d e r  au b a ec lio n  (c) o f  tliia 
s ec tio n  an d  ahull au p e rv ia c  und c o o rd in a te  th e  a c tiv i­
tie s  o f  auc li c o m n iit teea . T h e  S ta le  e m e rg e n c y  re- 
> |ionac cum in iaaion  a lia ll e s ta b lia b  p ro c e d u re a  fu r  
rece iv in g  und  p ro c e a a in g  re i |u e a ta  fro m  th e  pub lic  
lo r  in fo rm a tio n  u n d e r  u cc tion  1104-1 o f  lliia title , 
in c lu d in g  tie r  II in fo rm a tio n  u n d e r  u cc tio n  11022 o f 
Hiia t i tle . S u ch  p ro c e d u re a  ahull inc lude  th e  d e s ig ­
n a tio n  o f  an  o ffic ia l to  a e rv c  as c o o rd in a to r  fo r

in fo rm a tio n . If th e  ( iu v e rn u r  u f  a n y  S la te  iluea n u t 
d e s ig n a te  a  S ta t e  e m erg en cy  re s p o n s e  n m im ia a iim  
w ith in  auc li pe riod , th e  G o v e rn o r s h a ll o p e r a te  ua 
(lie S ta t e  e m e rg e n c y  reap o n ae  i-im m ilsaiim  u n ti l  Hie 
( ii tv e rn o r  m a k e s  su ch  d es ig n a tio n .

t i l  E i lu b l i .h i i i e n t  uf c n i r r f r n e r  p la n n in g  i l i . i i k u

N o t In te r th a n  n ine m un tha  u f tc r  ( le tii lie r  17, 
I'JKU, th e  S la te  e m e rg e n c y  reap o n a e  cuniiiiiaaiiiii 
ahull d e n ig n u te  e m e rg e n c y  p l.in iiiug  d is lr ie la  in o r ­
d e r  to  f a c i li ta te  p re p u ru liu n  um l u iip lcn icn tu liim  o f 
em e rg e n c y  p lana W h e re  a p p ro p r ia te , th e  S ta te  
e m e rg e n c y  rc sp o n su  cu inn iissiu ii m ay  ilc a ig n u le  ex- 
ia tin g  |Hjlilicul su b d iv is io n s  o r ii iii lli jin ia il ic tiu n a l 
p la m iin g  o rg a n iz a tio n s  ua aucli ilia lr ic ta . In  e m e r ­
g en c y  p la n n in g  u rcu s  th a t  invo lve m u re  Hiun one  
S ta te ,  th e  S ta le  e m e rg e n c y  reap o n a e  cunnm auiunu  of 
ull iiu lu iiliu lly  u f fe e le d  S lii le a  m ay  ilc a ig n u le  e m e r ­
g en c y  p la m iin g  d is tr ic ts  um l locul e m e rg e n c y  p la n ­
n in g  c o m m itte e s  by a g re e m e n t , lit m a k in g  auc li 
d e s ig n a tio n . Hie S ta te  e m e rg e n c y  re s p o n s e  c o m m is­
sion  sh a ll  in d ica te  w hich  fac ilitie s  su b je c t to  th e  
re q u ire m e n ts  o f  th is  s u b c h a p te r  a re  w ith in  su c h  
em e rg e n c y  p la n n in g  d is tr ic t.

(c) K a U lili .h n ic ii l  u f  lucu l e m e rg e n cy  |d m u iiiig  ru iiu itll-  
I c e ,

N o t la te r  th a n  20 d a y s  a f te r  d e s ig n a tio n  u f  e m e r ­
g en c y  p la m iin g  d is tr ic ts  o r  10 m o u th s  a f t e r  O c to b e r  
17, 1000. w h ich e v e r is e a rl ie r , th e  S ta le  e m e rg e n c y  
re s p o n s e  co m m ission  s h a ll ap |H jin l m e m b e rs  o f  a  
lucul e m e rg e n c y  p la n n in g  com m it te e  fu r e a c h  e m e r ­
g en c y  p la n n in g  d is tr ic t. E ach  c iu iu ii itle e  s h a ll  in ­
c lu d e , u t ii m in im um , re p re s e n ta t iv e s  from  uucli o f  
th e  fo llow ing  g ro u p s  o r  o rg a n iz a tio n s : e le c te d  S la te  
an d  local o ffic ia ls ; law  e n fo rc e m e n t , civil d e fe n s e , 
f ire f ig h tin g , f i r s t  a id , hcn llli, local e n v iro n m e n ta l,  
h o sp ita l, an il tra n s p o r ta tio n  p e rso n n e l; b ro a d c a s t 
und p r in t  m edia ; co m m u n ity  g ro u p s ; an d  o w n e rs  
und  o p e ra to r s  u f  fac ilitie s  s u b je c t til th e  r e q u ire ­
m e n ts  o f  th is  s u b c lia p lc r. S u c h  c o n u u ille e  sh a ll 
apjH iint a  c h a irp e rs o n  um l sh a ll c-stahlisli ru le s  hy 
w hich  th e  co m m ittee  sh a ll  fu n c tio n . S u ch  ru le s  
sh a ll  inc lude  p rov is ions  fu r pub lic  n u lif ic a liu ii of 
c o m m itte e  a c tiv itie s , pub lic  m e e tin g s  tu  d is c u s s  th e  
e m e rg e n c y  p la n , pub lic  c u o u n c u ls , res|M iiise to  su c h  
c u m m e iib  hy Hie co m m ittee , a n d  d is tr ib u tio n  u f  the  
e m e rg e n c y  p la n . T h e  local e m e rg e n c y  p la n n in g  
c o m m itte e  s h a ll  e s ta b lis h  p ro c e d u re s  fo r  rece iv in g  
and  p ro c e s s in g  re q u e s ts  from  th e  pub lic  fo r  in fo r ­
m a tio n  u n d e r  sec tio n  1 104-1 u f  th is  t i tle , in c lud ing  
tie r  II in fu rm u tiu u  u n d e r  sci-liuu IIII22  o f  th is  title . 
S u ch  p ro c e d u re s  sh a ll inc lude Hie d es ig iiu tiu n  u f  un 
o ffic ia l to  s e rv e  us c o o rd in a to r fu r in fo rm a tio n .
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F K D E K A l.  E N V IR O N M E N T A L  LAW S

( d )  K t r l i l o n a

A S u t *  e m e rg e n c y  re s p o n s e  c o m m iss io n  m ay  r e ­
v ise  iU  d e s ig iu t io n a  a n d  a p p o in tim -n U  u n d e r  au lh  
sec lio n a  (b) a n d  (c) o f  lliis  s e c t io n  as it d eem s 
A ppro p ria te . I n te r e s te d  (Hinsons m a y  p e titio n  th e  
S ta le  e m e rg e n c y  re s p o n s e  c o m m iss io n  to  m odify  tb e  
inem bcnsb ij) o f  a  local e m e rg e n c y  p la n n in g  c o m m it­
tee .
(P u b .L  BM 'Ji), T itle III. * 301. O il. 17. I'JHI., 100 Suit. 
1729.)

E f f e c t i v e  D a l e

Si-cOun 4 of P u b  L  99 -499. O r t  17. I9WJ. |0 0  S la t .  IGI4. proviJ  
cti J u t  Ulla III uf  Pub L  99-499 |U iu  ch a p te r)  u  effect ive O c t  17, 
1986

C K ItC L A  a n d  A d in ln U tra tu r  

Sr<Uon 2 of Pub  L  99  499.  OcL 17. I9HG. 100 S U L  1613, provid­
ed that, m  u x d  in Una chapter—

( I )  CL’fU X A .—T I *  U rm  " C K K l ' l A "  m e in *  the C ompnr bci uivr  
Environmental Kcvponae, ConipvuealHiN, and l-J tlx liljr Act of I'JttO 
p 2  U S C  A |  9001 at  )

( /)  AOmimaUator.—-The term  '■AdinmUtrater" mean* Uic Ad 
m inta lra luf o f Uic Environmental Protection A tftncy.

S h o r t  T itle

Sect ion 300(a) o f  Pub  L  99-499, Ti t le  I II.  O c i  17. I9H6, 100 S u l  
1729, provide.! l l a t  "17.u  t it le {ni ie tni t f  Una chap ter  | may be cited 
u  U<« ' e m e r g e n c y  Planning an d Comm unity l(i |(bt  Tu  Know Act  uf 
1964V

l . i l i r u r y  K c f e r e u r e a  

H r a l lh  and E nv iro nm en t  U 'J).

C J S  Health and Environment | |  65, 66, 103, 107. I (0 c t »r«j

§ 1 1 0 0 2 .  S u b s tu n c c s  u n d  fac i l i t ie s  covered  
uncJ n o t i f i c a t io n  I K l ’C l iT K A  
§ 3021

(■ )  S u l > . l a n c r .  c o v e r e d

(1 )  In  f t n e r n l

A s u b s ta n c e  is s u b je c t  to  tb e  r e q u ire m e n ts  u f  
Lliis s u b c h u p le r  if tb e  s u b s ta n c e  is un tb e  lis t 
p u b lish e d  u n d e r  p a r a g ra p h  (2).

(2) I.U t o f ex trem ely  h azardous a u l i .ts n re i 

W ith in  30 d a y s  a f t e r  O c to b e r  11, 1986, th e
A d m in is t r a to r  sh a ll  p u b lish  a  l i s t  o f  e x tre m e ly  
h a z a rd o u s  s u b s ta n c e s .  T h e  lis t s h a ll  b e  th e  s a m e  
a s  th e  list o f  s u b s ta n c e s  p u b lish e d  in  N o v em b e r 
1985 by  (lie A d m in is t r a to r  in A p p en d ix  A o f  th e  
"C h em ica l E m e rg e n c y  P re p a re d n e s s  P ro g ra m  In ­
te r im  G u id a n c e " ,

(3) T h resho ld !

(A ) A t th e  l im e  th e  lis t r e f e r r e d  to  in p a r a ­
g ra p h  (2) is p u b lish e d  th e  A d m in is t r a to r  s h a ll—

(I)  p u b lish  an  in te r im  filia l r e g u la tio n  e s ta b ­
lish in g  a th re sh o ld  p la n n in g  q u a n t i ty  for cucli

s u b s ta n c e  o n  th e  list, tu b in g  in to  a c c o u n t lln : 
c r i te r ia  d e s c r ib e d  in p a r a g r a p h  (-1), an d

( i i )  in i t ia te  a  ru le m a k in g  in  tir r le r  to  pub lish  
f in a l r e g u la tio n s  e s ta b lis h in g  a th re s h o ld  p lan , 
n in g  q u a n t i ty  fu r  e a c h  s u b s ta n c e  on Die list. 
( I I )  T h e  th re sh o ld  p la n n in g  q u a n t i t i e s  m ay , ul 

(h e  A d m in is t r a to r 's  d is c re tio n , h e  b u se d  mi 
c la s s e s  o f  ch e m ica ls  o r  c a te g o r ie s  u f  fac ilitie s .

(C )  I f  tb e  A d m in is t r a to r  fa ils  lo  p u b lish  un 
in te r im  fin a l r e g u la tio n  e s ta b l is h in g  u th re sh o ld  
p la n n in g  q u a n t i ty  fu r  a s u b s ta n c e  w ith in  30  d ay s  
a f t e r  O c to b e r  17, 1980, th e  th re s h o ld  p la n n in g  
q u a n t i ty  fo r  th e  s u b s ta n c e  s h a ll  h e  2 p o u n d s  un til 
s u c h  lim e  u s  th e  A d m in is t r a to r  p u b lish e s  r e g u la ­
tio n s  e s ta b lis h in g  a  th re sh o ld  fo r th e  s u b s ta n c e .

( I I  H c v l . l o n i

T h e  A d m in is t r a to r  m a y  re v ise  th e  l i s t  and  
th re s h o ld s  u n d e r  p a r a g r a p h s  (2) a n d  (3) f ro m  lim e 
lo  t im e . A ny  re v is io n s  to  th e  lis t sh u ll ta k e  in to  
a c c o u n t th e  to x ic ity , re a c tiv i ty , v o la til ity , d i s p o s ­
ab ility , co in b u sU ih ility , o r  n u m m u b ili ty  o f  u s u b ­
s ta n c e .  F o r  p u rp o s e s  o f  th e  p re c e d in g  se n te n c e , 
th e  te rm  “ to x ic ity "  sh u ll in c lu d e  a n y  s h o r t-  ur 
lo n g -te rm  h e a l th  c f l c c t  w h ich  m a y  r e s u l t  f ro m  s 
s h o r t- te rm  e x p o s u re  lo  th e  s u b s ta n c e ,  

tb )  F acilities  covered

(1 ) E x c e p t a s  p ro v id e d  in s e c t io n  1 1001 u f  th is  
ti tle , u fac ility  is s u b je c t  to  th e  r e q u i r e m e n ts  u f  th is  
s u b c h a p te r  if  u  s u b s ta n c e  un th e  l i s t  r e f e r r e d  lo  in 
su b se c tio n  (a) o f  th is  s e c t io n  is p r e s e n t  a t  (lie  facili­
ty  in u u  a m o u n t in e x c e ss  o f  th e  th re s h o ld  p la n n in g  
q u a n t i ty  e s ta b l is h e d  fu r  su c h  s u b s ta n c e .

(2 )  F o r  p u rp o s e s  o f  e m e rg e n c y  p la n n in g , a Guv 
c r n u r  o r  u S ta t e  e m e rg e n c y  re s p o n s e  cu inm iss iu ii 
m ay  d e s ig n a te  a d d itio n a l fac ili tie s  w h ich  s h a ll  he 
s u b je c t  lo  th e  r e q u ire m e n ts  u f  th is  s u b c h a p tc r ,  if 
su c h  d e s ig n a tio n  is m a d e  a f t e r  p u b lic  n u t ice and 
o p p o r tu n ity  f o r  c o m m e n t  T h e  G o v e rn o r  o r  S ta te  
e m e rg e n c y  re s p o n s e  co m m iss io n  s h a ll  n o tify  th e  
fac ili ty  c o n c e rn e d  o f  a n y  fac ility  d e s ig n a t io n  u n d e r  
th is  p a r a g ra p h .

tc> K m crgency p lann ing  n o tirirario ll

N o t l a te r  th a n  s e v e n  m o n th s  a f t e r  O c to b e r  17, 
1986, th e  o w n e r  o r  o p e ra to r  o f  cuc li fa c ili ty  su b je c t 
to  th e  r e q u i r e m e n ts  o f  th is  s u b c h a p tc r  b y  re a s o n  o f 
s u b se c tio n  (bX I) o f  tliis  s e c t io n  sh u ll n o tify  th e  S ta le  
e m e rg e n c y  re s jio n se  c o m m iss io n  fu r  th e  S ta le  in 
w h ich  s u c h  fa c ili ty  is lo c a te d  th a t  s u c h  fac ility  i* 
s u b je c t  lo  th e  r e q u ire m e n ts  o f  th is  s u b c h a p tc r . 
T h e re a f te r ,  if  a s u b s ta n c e  on  th e  l i s t  u f  e x tre m e ly  
h a z a rd o u s  s u b s ta n c e s  r e f e r r e d  tu  in s u b s e c tio n  (a) 
o f  th is  se c tio n  f i r s t  b ec o m es  p r e s e n t  a t  s u c h  facility  
ill e x c e ss  o f  th e  th re sh o ld  p la n n in g  q u a n t i ty  e s ta te
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lished  f o r  su c h  s u b s ta n c e ,  u r  if  th e r e  is a  rev is io n  o f  
su ch  lis t and  th e  fac ility  h a s  p r e s e n t  a  s u b s ta n c e  mi 
th e  re v ise d  l i s t  ill e x c e ss  u f  th e  th re sh o ld  p la n n in g  
q u a n tity  e s ta b lis h e d  fu r  s u c h  s u b s tu u c c , th e  o w n e r  
u r o p e r a to r  u f  th e  fucilily  sh u ll n o tify  th e  S ta te  
e m e rg e n c y  re s p o n s e  com m issio n  a n d  th e  lucnl e m e r ­
g ency  p lu im in g  c o m m itte e  w ith in  60 iluyu a f t e r  s u ch  
acq u is itio n  u r  rev is io n  t h a t  s u ch  fac ility  is su b je c t lo  
th e  r e q u ire m e n ts  u f  th is  u u b c h u p tc r .

I d )  N ollM c.llon i t l  A dniliilx tralsr

T h e  S ta te  e m e rg e n c y  res |H insc  co m m issio n  sh a ll 
n o tify  th e  A d m in is t r a to r  o f  fa c ili tie s  su b je c t to  th e  
re q u ire m e n ts  u f  th is  s u b c h a p tc r  by n o tify in g  th e  
A d m in is tra to r  o f —

( I )  e a ch  n o tif ic a tio n  rece iv ed  fro m  u fac ility  
u n d e r  s u b se c tio n  (c) u f  th is  se c tio n , an d  

(21 e a ch  fac ility  d e s ig n a te d  b y  th e  G o v e rn o r  u r  
S la te  e m e rg e n c y  re s p o n s e  co m m iss io n  u n d e r  s u b ­
sec tio n  (h)(2) o f  th is  sec tio n .

Il'ub I,. 93-l'J'J, Title III. (  302, O il. 17, I'JBG, 1130 S lal. 
1730)

l.ib ra ry  R eference!
Health an d Eftvi iunnichl  *-*26 U L  6)
C J S  l l ra l t l i  altd E nv iro nm en t  | |  91. 92. 11 Hi. lU'J. 129 tu U l

§ 1 1 0 0 3 ,  C o m p re h e n s iv e  e m e rg e n c y  re- 
spuna e  plunu I L I ’CltTKA 
§ 3 0 3 |

Is) l 'la o  required

E uch  local e m e rg e n c y  p la n n in g  c o m m itte e  sbu ll 
co m p le te  p re p a ra t io n  u f  a n  e m e rg e n c y  p la n  in uc- 
ru rd u n c c  w ith  th is  se c tio n  n o t In te r  th a n  tw u  y e a rs  
a f te r  O c to b e r  17, 1986. T h e  c o m m itte e  sh a ll  rev iew  
such  p la n  unco n y e a r , o r  m o re  f re q u e n t ly  a s  
ch a n g ed  c irc u m s ta n c e s  in th e  cu im u u iiily  u r  u l  an y  
facility  m a y  re q u ire , 

t b )  l l c a u u r c c i

E ach  local e m e rg e n c y  p la n n in g  c o m m itte e  sh a ll 
e v a lu a te  th e  n ee d  fo r r e s o u rc e s  n e c e s s a ry  to  d e v e l­
op, im p lem en t, u n d  e x e rc is e  th e  e m e rg e n c y  p lan , 
and  s h a ll m ake  re c o m m e n d a tio n s  w ith  r e s p e c t to 
add itio n a l r e s o u rc e s  th a t  m ay  lie re q u ire d  a n d  th e  
m eans fu r  p ru v id in g  s u c h  a d d itio n a l re s o u rc e s , 

tr)  P lan  p ruv i.luua

E ach e m e rg e n c y  p la n  s h a ll  in c lu d e  (b u t is n u t 
lim ited to ) e a c h  o f  th e  fo llow ing :

( I )  Id e n tif ic a tio n  o f  fac ili tie s  s u b je c t  to  th e  re ­
q u ire m e n ts  o f  th is  s u b c h a p tc r  i lm t a r c  w ith in  th e  
e m e rg e n c y  p la n n in g  d is tr ic t ,  id e n tif ic a tio n  u f  
ro u te s  likely  to  h e  u s e d  fo r  th e  tru iis |H irtn lio n  o f  
s u b s ta n c e s  on  th e  l i s t  o f  e x t re m e ly  h a z a rd o u s

s u b s ta n c e s  r e f e r r e d  <u in se c tio n  I ltll)2(u) u f  th is  
t i tle , und  id c iit if ic a lu m  o f  ad d itio n a l fac ilitie s  ru n  
tr i lm tin g  o r  s u b je c te d  lo  u d d ilio n u l risk  d o c  lo 
th e ir  p ro x im ity  to  fac ilitie s  s u b je c t lo  th e  re q u ire  
m e n ls  o f  Ihiu uubcliap ti-r, itticli a s  h o s p ita ls  m 
n a tu r a l  g o s  fac ilitie s .

(2 ) M e th o d s  a n d  p ro c e d u re s  lo  h e  fo llow ed  by 
fucilily  o w n e rs  a n d  o p e ra to r s  u nd  local e m e rg e n c y  
u nd  m ed ical p e rs u n n e l lu  re s p o n d  tu  uny re le a s e  
u f  s u c h  s u b s ta n c e s .

(3 ) D e s ig n a tio n  u f  a c o m m u n ity  em erg e n c y  
c o o rd in a to r  u n d  fac ility  e m e rg e n c y  c i io rd o ia t.in i . 
w ho sh a ll  m a k e  ile le rm in iiliu n s  n e c e s s a ry  lo  mi 
p lc m c n l th e  p la n .

(-1) P ro c e d u re s  p ro v id in g  re lia b le , e ffec tiv e , 
u nd  tim ely  n o tif ic a tio n  by th e  fuc ilily  e m e rg e n c y  
c o o rd in a to rs  u n d  th e  c o m m u n ity  c m e ig c u c y  cuo r 
d in u tu r  to  p e r s o n s  d e s ig n a te d  in th e  e m e rg e n c y  
p la n , a n d  lo  th e  pub lic , th a t  u r e le a s e  b u s  oc­
c u r r e d  (cunu iu lc iit w ith  th e  e m e rg e n c y  n o tif ic a tio n  
re q u ire m e n ts  u f  sec tio n  11Utl I u f  th is  ti tle /

(5 ) M ethods fo r d e te rm in in g  th e  o c c u rr  •m e  of 
a  re le a s e , a n d  th e  a r c s  n r im p u ta tio n  likely  to  tic 
u f fc c le d  by s u c h  re le a s e  

(G) A d e s c r ip tio n  o f  e m e rg e n c y  e q u ip m e n t an d  
fae ilitie s  in th e  co m m u n ity  a n d  u l e a c h  fac ility  in 
th e  c o m m u n ity  su b je c t to  tin- r e q u ire m e n ts  u f th is  
a n h c h u p lc r , a n d  a n  id e n tif ic a tio n  u f  th e  p e rso n s  
res |K jiisih lo  fu r s u c h  e q u ip m e n t an d  fac ilitie s  

(7 ) E v a c u a tio n  p la n s , inc lu d in g  p ru v is iu n s  for a 
p re c a u tio n a ry  e v a c u a tio n  u n d  a l te r n a t iv e  tr a f f ic  
ro u te s .

(81 T ra in in g  p ro g ra m s , in c lu d in g  s c h e d u le s  fu r 
tra in in g  o f  local e m e rg e n c y  re s p o n s e  an il u ic d iin l 
ire rsu n n e l.

(9 ) M eth o d s  an d  sc h e d u le s  fu r  e x e rc is in g  th e  
e m e rg e n c y  p la n .

( J )  I ' t i i v  I d i n g  u l  l a r o r i n u l b m

F o r e a ch  fac ility  s u b je c t lo  th e  r e q u ire m e n ts  of 
th is  a u tich u p te r :

( I I  W ith in  3(1 d uya  a f t e r  e s ta b l is h m e n t  o f a 
local e m e rg e n c y  p la n n in g  c o m m itte e  fu r  (he  e m e r ­
g en c y  p la n n in g  d is tr i c t  in w h ich  s u c h  fucilily  is 
lo ca ted , u r  w ith in  I I  m o u th s  a f t e r  O c to b e r 17, 
19H6, w h ic h e v e r  is e a r l ie r ,  th e  o w n e r  o r  u p c rn lo r 
o f  th e  fac ility  s h a ll  n o tify  th e  e m e rg e n c y  p la n n in g  
co m m itte e  (o r th e  G o v e rn o r  if th e r e  is no com m it 
(cc) o f  u fac ili ty  r e p r e s e n ta t iv e  w ho  w ill p n ilic  
ijia te  in th e  e m e rg e n c y  p la n n in g  p ro c e s s  a s  u 
fac ility  e m e rg e n c y  c o o rd in a to r .

(2 ) T h e  o w n e r  n r  o p e ra to r  o f  th e  fneih ly  slm ll 
p ro m p tly  in fo im  th e  e m e rg e n c y  p la n n in g  com m it 
tc c  o f  a n y  r e le v a n t  c l ia n g e a  o c c u rr in g  a t  su ch
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f . i i l i t y  un xuch c h a n g u s  occu r u r  u re  c * |ic c lt 'i l  to  
o ccu r.

(3) ll|>on r e q u e s t  (rum  llie  e m e rg e n c y  |il,inn ing  
c o m m ittee , th e  o w n er u r  o p e r a to r  o f  th e  (ucilily  
• lu l l  |iro u i |illy  p ro v id e  in fo rm a tio n  lu  s u ch  com - 
m ilieu  n e c e ss a ry  fu r  iluvu lu |iiug  un it im p lem en t­
ing th e  e m e rg e n c y  p lan , 

le t  llrvlcw by t h e  S t a l e  cm cr|«ncy  response ru inm latlun  

A f te r  com p le tio n  o f  an  e m e rg e n c y  p la n  u m lcr 
H uU cclion  (a) u f  (liis  s ec tio n  fo r  an  e m e rg e n c y  
p la n n in g  d is tr ic t ,  (h e  local e m e rg e n c y  p la n n in g  co m ­
m itte e  alinll su b m it a copy u f  th e  p la n  to  th e  S ta te  
em erg e n c y  rc s ja in s e  cum m issiim  o f  e a ch  S ta le  in 
w hich su ch  d is tr ic t  is loculcd . T h e  com m ission  sh u ll 
rev iew  th e  p lan  an il m ake  re c o m m e n d a tio n s  to  th e  
cu in n iit te e  oil rev is iu n s  u f  th e  p lan  th a t  m ay  he 
n e c e ssa ry  lu  e n s u r e  co o rd in a tio n  o f  s u c h  p lan  w ith  
e m e rg e n ry  rc s |io n a e  p lan s  o f  o th e r  e m e rg e n c y  p la n ­
n ing  d is tr ic ts . T o  th e  m a x im u m  e x te n t  p rac tic a b le , 
su ch  rev iew  sh a ll n u t d e lay  im p le m e n ta tio n  o f  su c h  
p lan .

( f t  O u t d a n c e  d o c u m e n t s  

T he nu linnu l rea p u n se  te a m , us e s ta b lis h e d  p u r s u ­
a n t  to th e  N a tio n a l C o n tin g en cy  I’lan a s  e s ta b lis h e d  
u n d e r sec tio n  U'iOS u f  th is  t i tle , sh a ll p u b lish  g u id ­
an ce  d o cu m en ts  fu r  p re p a ra tio n  an d  im p lem e n ta tio n  
o f em e rg e n c y  p luns. S u ch  d o c u m e n ts  sh a ll be p u b ­
lished  n u t la te r  th a n  five m o u th s  a f t e r  O c to b e r  17, 
I9HG

( f l  K c v l r w  o f  p l a n s  b y  r e g i o n a l  r e s p o n s e  t e a m s

T h e  reg io n a l res|K >nse te a m s , a s  e s ta b lis h e d  p u r ­
s u a n t  to  th e  N a tio n a l C o n tin g en cy  1‘lau  as e s ta b ­
lished u n d e r  sec tio n  9G05 u f  th is  t i tle , m ay  rev iew  
and  co m m en t u |io n  an  e m e rg e n c y  p la n  o r  o th e r  
is su es  r e la te d  to  p re p a ra tio n , im p lem e n ta tio n , u r  
ex e rc ise  o f  su ch  a  p lan  up o n  r e q u e s t  o f  a local 
em erg en cy  p la n n in g  co m m ittee . S u ch  rev iew  sh a ll 
n o t d e lay  im p lem en ta tio n  o f  th e  p lan .
(I’u b h . 99-499, Title III. } 3U3, Oct. 17. PJUG. 100 SUL 
1731.)

Library Itrfcrenrea 
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§ 1 1 0 0 4 .  E m e r g e n c y  n o t i f i c a t i o n  ( E I ’C K T -  
K A  § 3 0 1 ]

( a l  T y p e s  o f  r e l e a s e s

11)  110021 a )  s u b s t a n c e  w h i c h  r e q u i r e s  C K K C I . A  n u t i c e  

I f  a r e le a s e  o f  a n  e x tre m e ly  h a z a rd o u s  s u b ­
s ta n c e  re fe r re d  to  in sec tio n  11002(a) o f  th is  ti tle  
occu rs  fro m  a fac ility  a t  w hich  a h a z a rd o u s  ch e m i­
cal is p ro d u ced , u sed , o r  s to re d , an d  su c h  re le a s e

re q u ire s  a n o tif ic a tio n  u n d e r  se c tio n  1113(a) u f  th e  
C o m p re h en s iv e  E n v iro n m e n ta l K cap o n sc , C om ­
p en sa tio n , a n d  L iab ility  A ct o f  I'.IKU |-II! IJ.S .C .A . 
i  !ltiOJ(a)| ( h e r e a f te r  m th is  s e c t io n  r e f e r r e d  to  us 
"C K K C I.A ") (33 U S  C 9G0I e l  se q  ), th e  o w n e r  u r 
o p e ra to r  u f  th e  fac ility  sh a ll im m ed ia te ly  p rov ide  
no tice  a s  d e sc r ib e d  in su b se c tio n  (h) u f  th is  s e c ­
tion.

12) O t h e r  ■c ct ln l i  110021a )  a u h a l a n r c

I f  a  r e le a s e  o f  an  e x tre m e ly  h a z a rd o u s  s u b ­
s ta n c e  r e f e r r e d  to  in scc liu u  11003(a) o f  th is  t i tle  
o cc u rs  fro m  a  fac ility  a l  w hich  u h a z a rd o u s  chem i 
cul is p ro d u ced , u sed , u r  s to re d , uuil su ch  re le a s e  
is n u t s u b je c t to  th e  n o tif ic a tio n  ic q u ire m e n ts  
u n d e r  sec tio n  103(a) o f  C K K C I.A  (43 IJ S .C .A  

§ 9GII.3(a)| th e  o w n e r  o r  0 |i e r a tn r  (if th e  fac ility  
sh u ll im m ed ia te ly  p ro v id e  nu tice  a s  d e sc r ib e d  in 
s u b se c tio n  (b) u f  th is  se c tio n , b u t  on ly  if th e  
re leu se—

(A ) is n o t a  fe d e ra lly  |a - rm ilte d  re le a s e  as 
d e fin ed  in se c tio n  101(10) o f  CK K CI.A  (4 2  U.S. 
C.A. § 9001(10)],

(I I )  is in a n  a m o u n t in e x c e ss  u f  u q u a n t ity  
w hich  th e  A d m '.i is l r a lu r  h a s  d e te rm in e d  (by 
re g u la tio n )  re q u ire s  no tice, an d

(C ) o c c u rs  in a  m a n n e r  w h ich  w ou ld  re q u ire  
n o tif ica tio n  u n d e r  sec tio n  103(a) o f  CK KCI.A  
(42 U .S .C .A . § 9003(a)],

U n less  a n d  u n til su |> c rscd ed  by r e g u la tio n s  e s ta b ­
lish in g  a q u a n t i ty  fo r  a n  e x lre tq e ly  h a z a rd o u s  
s u b s ta n c e  d e sc r ib e d  in th is  p a r a g ra p h , a  q u a n t i ty  
o f  I |w u n d  s h a ll b e  d ee m ed  th a t  q u a n t ity  th e  
r e le a s e  o f  w h ich  re q u ire s  no tice  us d e sc r ib e d  in 
su b se c tio n  (b) u f  th is  sec tion .

( 3 )  N u n -1 1 0 0 2 ( a )  a u b . l a n c e  w h i c h  r e q u i r e *  C K I l t . ' l . A
n u t i c e

I f  a r e le a s e  o f  a  s u b s ta n c e  w h ich  is n u t un  th e  
lis t r e f e r r e d  to  in sec tio n  1 1002(a) o f  th is  ti tle  
o cc u rs  a t  a  fac ili ty  a l  w hich  a h a z a rd o u s  cltetn icul 
is p ro d u ced , u sed , o r  s to re d , a n d  su c h  re le a s e  
r e q u ire s  n o tif ic a tio n  u n d e r  se c tio n  103(a) u f 
CK K CI.A  (42 U .S .C .A . § 9G03(a)|, th e  o w n e r  u r 
o p e ra to r  sh u ll p ro v id e  n o tice  a s  fo llow s:

(A ) I f  th e  s u b s ta n c e  is o n e  fu r  w hich  a  r e ­
p o r ta b le  q u u n li ty  h a s  b ee n  e s ta b lis h e d  u n d e r  
sec tio n  102(a) o f  C E K C L A  (42 U .S.C .A . 
9 0 0 2 (a ) ), th e  o w n e r  o r  o p e ra to r  sh a ll  p ro v id e  
no tice  a s  d e sc r ib e d  in su b se c tio n  (b) o f  th is  
se c tio n .

(I I )  I f  th e  s u b s ta n c e  is o n e  fu r  w inch  a re- 
lio r la b le  q u a n t i ty  lia s  n u t b ee n  e s ta b lis h e d  u n ­
d e r  sec tio n  102(a) u f  CK KCLA  |4 2  U .S.C .A .
$ 9 0 0 2 (a )} -

V  * C . i

(I )  U ntil A pril 30, IUHH, th e  o w n e r  u r  o p e r ­
a to r  s h a ll  p ro v id e , fu r re le a s e s  o f  o n e  pound  
or m u re  o f  th e  s u b s ta n c e ,  th e  s a m e  n o tic e  to  
I lie c o m m u n ity  e m e rg e n c y  c o o rd in a to r  fu r 
th e  local e m e rg e n c y  p la n n in g  co m m ittee , nl 
th e  s a m e  lim e  an d  in th e  s a m e  fo rm , a s  nu tice 
is  p ro v id e d  to  th e  N a tio n a l K esponae  C e n te r  
u n d e r  se c t io n  103(a) o f  CK K CI.A  (42 U .S.C .A . 
} 9til)2(:i)|.

(II) O n um l a f t e r  A pril 30, 19HH, th e  ow n er 
o r  o p e r a to r  s h a ll  p ro v id e , fo r  re le a s e s  o f  iiue 
p o u n d  u r m u re  o f  th e  s u b s ta n c e ,  th e  n o tice  us 
ile se iih e d  in su b se c tio n  (h) o f  th is  s ec tio n

t l )  K . r n q i t r . l  r c l c u a c *

T his  sec tio n  d o es  no t ap p ly  to  an y  re le a s e  w hich 
r e s u l ts  in e x p o s u re  to  p e rs o n s  so le ly  w ith in  the  
s i tc  o r  s i te s  on  w hich  a fac ility  is located .

l b )  N n l W c a l t u M

I t )  I t r r l f d c u t *  u f  m i l l e r

N otice  re q u ire d  u n d e r  su b se c tio n  (a) u f  th is  
s ec tio n  sh u ll be g iv e n  im m ed ia te ly  a f t e r  th e  r e ­
le a se  by th e  o w n e r  o r  o p e ra to r  o f  a fac ility  (by 
s u c h  m e a n s  u s  te lep h o n e , rad io , o r  in p e rso n )  to  
th e  co m m u n ity  e m e rg e n c y  c o o rd in a to r  fo r  the  
local e m e rg e n c y  p la n n in g  c o m m itte e s , if  e s ta b ­
lish e d  p u r s u a n t  to  sec tiu n  1 1001(c) o f  th is  t i tle , fo r 
a n y  a re a  likely  to  be u f fe c le d  by th e  re le a s e  and  
lu  th e  SLato e m e rg e n c y  p la n n in g  c o u iiu iss iu u  uf 
a n y  S ta te  likely  to  be u f fe c le d  by (be  re le a se . 
W ith  r e s p e c t to  tru u s p u r tu t iu n  j f  a s u b s ta n c e  
s u b je c t to  (lie  re q u ire m e n ts  u f  (h is  sec tio n , u r 
s to r a g e  in c id e n t to  u u tl i t r a n s p u t ta t iu n ,  th e  no tice 
re q u ire m e n ts  o f  th is  s e c tiu n  w ith  r e s p e c t  lu  u 
r e le a s e  sh a ll  be s a tis f ie d  by d iu lin g  911 o r. in  th e  
a b se n c e  o f  a 911 e m e rg e n c y  te le p h o n e  n u m b e r, 
c a llin g  th e  o p e ra to r .

(21  C u u l c n l .

N otice  re q u ire d  u n d e r  su b se c tio n  (a) u f  th is  
s e c tio n  sh u ll in c lu d e  eueli o f  th e  fo llow ing  (to  the  
e x te n t  k n o w n  a t  th e  tim e  o f  th e  n o tice  an d  so  long 
a s  no d e lay  in  re sp o n d in g  to  th e  e m e rg e n c y  re- 
s tills ) :

(A ) T h e  ch em ica l m im e u r  id e n tity  o f  any  
s u b s ta n c e  in vo lved  in  th e  re le a s e .

(II )  An in d ica tiu n  o f w h e th e r  th e  s u b s ta n c e  is 
on  th e  l is t r e f e r r e d  to  in se c tio n  1 1002(a) o f  th is  
title .

((.*) A n e s t im a te  u f  th e  q u a n t i ty  u f  an y  su ch  
s u b s ta n c e  th a t  w as  re le a s e d  in to  th e  e n v iro n ­
m e n t.

( I ) )  T h e  lim e  an d  d u ra t io n  o f  th e  re le a se .

u r n 42 § 11005
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( F )  T h e  m e d iu m  o r  incd iu  in to  w h ich  chi* 
r e le a s e  o c c u rre d .

( F )  A ny kn o w n  u r  a n t ic ip a te d  m u le  o r  eh iu n - 
if h e a lth  r is k s  m iani'iu lci! w ilh  the* e m e rg e n c y  
a n d , w h e re  a p p ro p r ia te , ad v ice  r e g a r d in g  m cdi 
cu l a t te n t io n  n e c e s s a ry  fu r  e x p u so d  individual.*.

( ( • )  I 'ro p c r  p re c a u tio n *  to  ta k e  mi u r e s u l t  o f 
th e  relearn?, inc lud ing  e v a c u a tio n  (u n le s s  Much 
in fo rm a tio n  is re a d ily  a v a ilab le  to  th e  co tn m u n i 
ty  e m e rg e n c y  c o o rd in a to r  p u r s u a n t  to  th e  o ilie r  
p en c y  plan).

( I t )  T h e  n am e u nd  te le p h o n e  in i in h c r  o f  th e  
p e rs o n  o r  p e rs o n a  to  h e  c o n ta c te d  fo r  f o i t h e r  
in fo rm a tio n

(c) Follow up rm crg riiry  m tlltc

Ah hooii us p ra c lic u h le  a f t e r  a re le a s e  w h ich  re  
i|u ire.a no tice  u n d e r  a u h u e c lio n  (a) o f  th ia  se c tio n , 
uoch  o w n e r  o r  o p e ra to r  sh a ll  p ro v id e  a  w r i t te n  
fo llo w o p  e m e rg e n c y  n o tice  (o r n o tic e s , its m u re  in 
fo ru iu tio n  hecom ea av a ilah le ) h e l lin g  fo r th  a n d  up  
d u liu g  th e  in fo rm a tio n  re rp iired  u n d e r  a u h a e c tio u  (h) 
o f  th ia  aec tim i, an d  inc lu d in g  ad d itio n a l in h u m a tio n  
w ilh  r e a p e d  to—

( t )  ac tio n *  ta k e n  to  retipom l to  a n d  c o n ta in  th e  
re le a s e ,

(2 ) a n y  know n  u r  a n t ic ip a te d  a c u te  or c h ro n ic  
h e a lth  r is k s  a s s o c ia te d  w ith  th e  re le a s e , a n d

(3 ) w h e re  a p p ro p r ia te , ad v ice  r e g a rd in g  m cdi 
cn l a t te n t io n  n e c e s s a ry  fo r e x p o se d  in d iv id u a ls .

(U) T r«n«|iur|<itlun r trm p lh m  nut upplti'iililc

T h e  ex e m p tio n  p ro v id e d  in se c t io n  111)17 o f  th is  
ti tle  ( r e la tin g  to  t r a n s p o r ta t io n )  d o es  n o t ap p ly  to  
th is  sec tio n .
(Puli I.. V J-rj'J , T itle III, § 301. ( H i  17. IVHfi, 100 Stul 
1733)

I . I L r u r y  I t c f e r c n c c *

IIcaIUi •  ml Kiiviruiiinenl
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(.’o d e  o f  F cd rm l I t r x i i l n t l i i M i  

K u t i f K * " c y  >nd liutlfmUluli,  o c c  10  ( !K K  3 !i!« 10  f l  a o j

§ 1 1 0 0 5 .  E m e r g e n c y  t r a i n i n g  u n d  r e v i e w  
o f  e m e r g e n c y  s y H te m s  ( E I 'C K T -  
K A  § 3 0 5 J

(a) K a ic igcoc / IrahdiiK

(1) I 'ro f ia m a

O ffic ia ls  u f  th e  tlu ile d  S ta t e s  ( lo v e rm n e n t 
c u r ry in g  u u t e x is t in g  F e d e ra l p ro g ra m s  fo r  o u te r  
g en cy  tr a in in g  a r c  a u th o r is e d  to  sp ec if ic a lly  p ro  
v ide tr a in in g  am i ed u c a tio n  p ro g ra m s  fu r  F e d e ra l ,  
S ta le ,  am i lucal p e rs o n n e l in h a z a rd  m itig a tio n , 
e m e rg e n c y  p re p a re d n e s s ,  f ire  p r e v e u t io r  am i eon

COMM UNITY I t lO l lT -T O -K N O W



-12 § 1 1 0 0 5
EPCRTKA |  305

F E D E R A L  E N V IR O N M EN TA L LAWS

l/o l, d iaaaU -r ruaponae , lo n g -U ru i d is a s te r  reco v ­
e ry , n a t io n a l s e c u r i ty , L .-cliiiulugiial a n d  iu ilu r.il 
b s z a rd u , e n d  tn u -rg e n v y  iiro c e sse s . S u ch  p ro  
g ra m a  sh u ll p ro v id e  sp ec ia l e m p h a s is  fo r  su ch  
tr a in in g  e n d  ed u cu tiu n  w ith  r e s p e c t lo  h u z a rd u u s  
c h e m ica ls .

( 2 ) S t e l e  and l o c a l  p r u g r a m  a u p p o r t

T h e re  is a u th o r iz e d  to  he a p p ro p r ia te d  to  th e  
F e d e ra l E m e rg e n c y  M a n a g e m e n t A g en cy  fu r 
e a c h  o f  Die f isca l y e a rs  1087, 1088, 1080, and  
131M), 55 ,000,000 fu r  m a k in g  g r a n t s  to  s u p p o r t 
p ro g ra m s  o f  S ta l e  a n d  local g o v e rn m e n ts , a n d  to  
s u p p o r t  u n iv e rs i ty -s p o n so re d  p ro g ra m s , w h ich  a re  
d e s ig n e d  to  im p ro v e  e m e rg e n c y  p la n n in g , p r e p a r ­
e d n e s s , m itig a tio n , re sp o n se , a n d  reco v e ry  c a p a ­
b ilitie s . S u ch  p ro g ra m s  sh a ll  p ro v id e  s |ie c ia l e m ­
p h a s is  w ith  re s p e c t to  e m e rg e n c ie s  a s so c ia te d  
w ith  h a z a rd o u s  ch e m ica ls . S u ch  g r a n t s  m a y  n o t 
ex c eed  HO p e rc e n t o f  th e  c o s t o l  an y  su c h  p ro ­
g ra m . T h e  re m a in in g  20 p e rc e n t o f  su c h  c o s ts  
sh a ll  h e  fu n d e d  fro m  n o n -F e d e ra l so u rc e s .

( 3 )  O t h e r  p r o g r a m u

N o th in g  in th is  s ec tio n  s h a ll  a f f e c t  th e  a v a ila b il­
ity  o f  a p p ro p r ia tio n s  to  th e  F e d e ra l E m e rg e n c y  
M a n a g e m e n t A gen cy  fu r an y  p ro g ra m s  c a rr ie d  
o u t by  su c h  a g e n c y  o th e r  th a n  th e  p ro g ra m s  
re f e r r e d  lo  in p a ra g ra p h  (HI. 

lb )  h r .le w  o f cm erfr iic r  ty ilcn ia

I I )  Kcvlcw

T h e  A d m in is t r a to r  sh u ll in itia te , n o t la te r  th a n  
30 d a y s  a f l e r  O c to b e r  17, l!)8li, a  rev iew  o f  e m e r ­
g e n c y  s y s te m s  fu r  m o n ito r in g , d e le c tin g , a n d  p re ­
v e n tin g  re le a s e s  o f  e x tre m e ly  h a z a rd o u s  s u b ­
s ta n c e s  a t  r e p re s e n ta t iv e  d o m e stic  fac ilitie s  th a t  
p ro d u c e , u s e , o r  s to re  e x tre m e ly  h a z a rd o u s  s u b ­
s ta n c e s .  T h e  A d m in is tra to r  m ay  s e le c t r e p r e s e n t­
a t iv e  e x t re m e ly  h a z a rd o u s  s u b s ta n c e s  fro m  th e  
s u b s ta n c e s  on  th e  lis t r e f e r r e d  to  in sec tio n  
11002(a) o f  th is  ti tle , fo r  th e  p u rp o se s  o f  th is  
re v ie w . T h e  A d m in is t r a to r  s h a ll r e |x i r l  in te r im  
f in d in g s  lo  th e  C o n g re s s  n o t la te r  th a n  sev en  
m o n th s  a f l e r  O c to b e r  17, I £>86, an d  issu e  a  fina l 
r e p o r t  o f  f in d in g s  an d  reco m m e n d a tio n s  lo  th e  
C o n g re s s  n o t  la te r  th a n  18 m o n th s  a f t e r  O c to b e r 
17, l'JHti. S u ch  r e p o r t  sh a ll be p re p a re d  in c o n s u l­
ta t io n  w ith  th e  S ta te s  a n d  a p p ro p r ia te  F e d e ra l 
a g e n c ie s .

1 2)  R e p o r t

T h e  r e p o r t  re q u ire d  by  th is  s u b se c tio n  sh a ll 
in c lu d e  th e  A d m in is tra to r 's  f in d in g s  r e g a rd in g  
e a ch  o f  llic  fo llow ing :

(A ) T h e  s ta tu s  o f c u r r e n t  te ch n o lo g ica l c a p a ­
b ilitie s  to  (i) m on ito r, d e te c t,  an d  p re v e n t , in  a

tim ely  m a n n e r , s ig n if ic a n t re le a s e s  o f  e x tre m e ­
ly h a z a rd o u s  s u b s ta n c e s ,  (ii) d e te rm in e  t h e  

m a g n itu d e  a n d  d ire c tio n  o f  th e  h a z a rd  |a is e d  by 
e a ch  re le a s e , (iii) id e n tify  sp ec ific  im b a lan ces ,
(iv) p ro v id e  d a ta  un th e  S |iec ific  ch e m ica l cuuipn  
s itiu n  o f  su ch  re le a s e s , am i (v) d e te rm in e  the  
re la tiv e  c o n c e n tra t io n s  u f  th e  c o n s t i tu e n t  s u b  
s ta n c e s .

( I I )  T h e  s ta tu s  o f  pub lic  e m e rg e n c y  a le r t  d e ­
v ices n r  s y s te m s  fu r  p ro v id in g  tim ely  und  e f fe c ­
tiv e  pub lic  w a rn in g  o f  a n  a c c id e n ta l r e le a s e  of 
e x tre m e ly  h u z a rd u u s  s u b s ta n c e s  in to  th e  euvi 
ro n m c n t, in c lu d in g  re le a s e s  in to  th e  a ln iu  
s p h e re , s u r f a c e  w u te r , o r  g r o u n d w a te r  from  
fac ilitie s  th a t  p ro d u ce , s to re , u r  u se  s ig n if ic a n t 
q u a n t it ie s  o f  s u c h  e x t re m e ly  h az u r- lo u s  s u b ­
s ta n c e s .  .

(C )  T h e  te c h n ica l a n d  econom ic  fea s ib ili ty  o f 
e s ta b lis h in g , m a in ta in in g , a n d  o p e ra t in g  p e ­
r im e te r  a le r t  s y s te m s  fu r  d e te c tin g  re le a s e s  u f 
s u c h  e x tre m e ly  h a z a rd o u s  s u b s ta n c e s  in to  the  
a tm o s p h e re , s u r f a c e  w u te r , o r  g ro u n d w a te r ,  ul 
fac ilitie s  th a t  m a n u fa c tu re ,  u se . o r  s to r e  s ig n ifi 
c a n t q u a n t i t ie s  o f  su c h  s u b s ta n c e s .

( 3 )  He  r u m m e  n d « l i o n a

T h e  re p o r t  re q u ire d  by th is  su b se c tio n  sh a ll 
a lso  in c lu d e  th e  A d m in is t r a to r 's  re c o m m e n d a tio n s  
f o r—

(A ) in itia tiv e s  to  s u p |io r t  tb e  d e v e lo p m e n t uf 
new  o r  im p ro v ed  te c h n o lo g ie s  o r  s y s te m s  th a t  
w ou ld  fa c i li ta te  th e  tim e ly  m o n ito r in g , d e te c ­
tion , an d  p re v e n tio n  o f  r e le a s e s  o f  e x tre m e ly  
h a z a rd o u s  s u b s ta n c e s , an d  

(I I )  im p ro v in g  d ev ices  o r  s y s te m s  fo r  e f f e c ­
tively  a le r t in g  th e  pub lic  in a  tim ely  m a n n e r , in 
th e  e v e n t  o f  a n  a c c id e n ta l re le a s e  o f  su c h  e x ­
tre m e ly  h a z a rd o u s  s u b s ta n c e s .

( ru b  l .  -j'j-tsa . Title III. i  305, Oct. 11, I'JHG, 100 Slat 
1735.)
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§ 1 1 0 2 1 .  M ute riu t  aufety du tu  al icets 
[ E P C R T K A  § 3111

( a )  l lmalc r e q u i r e m e n t

( I )  S u b m l a a l u n  o f  M S D S  u r  l i a t

T h e  o w n e r  o r  o p e ra to r  o f  an y  fac ility  w h ich  is 
re q u ire d  lo  p re p a re  o r  h a v e  a v a ila b le  a  m a te r ia l

COMM UNITY II IU IIT -TO -K NO W -12 § 11021
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s a fe ty  ilu lu  s h e e t fo r  a  h u z a rd u u s  ch e m ica l u n d e r  
th e  O ccu p a tio n a l S a fe ly  a n d  H ea lth  Act o f  1070 
S l i d  re g u la tio n s  p ro m u lg a te d  u n d e r  th a t  A ct |2 d  
( I S C .A  § fifil e l  s e q . |  s h a ll  su b m it a m a te r ia l  
s a fe ty  d a ta  s h e e t fo r  e a ch  su c h  chem ica l, o r  a lis t 
uf su c h  ch e m ica ls  u s  d e sc r ib e d  ill p u ia g rn p ll  (2), 
to each  o f  th e  fo llow ing :

(A ) T h e  a p p ro p r ia te  lucul e m e rg e n c y  p la n ­
n in g  co m m ittee .

(I I )  T h e  S la te  e m e rg e n c y  re sp u n a e  com in is 

sion .
((.’) T h e  fire  d e p a r tm e n t  w ith  ju r isd ic tio n  

o v e r th e  facility .

(21 C o n t e n t *  u f  l i s t

(A ) T h e  list o f  ch e m ica ls  r e f e r r e d  to  in p a r a ­
g ra p h  ( I )  sh a ll in c lu d e  e a c h  o f  th e  fo llow ing :

( i)  A lis t u f  th e  h u z a rd u u s  ch e m ica ls  fo r 
w hich  u m a te r ia l  s a fe ty  d a ta  s h e e t  is re q u ire d  
u n d e r  th e  O ccu p a tio n a l S a fe ly  an d  H e a lth  A ct 
o f  l'J70  121) II S .C  A. § C5I e l  a e q . | a n d  r e g u la ­
tions  p ro m u lg a te d  u n d e r  tl iu l A ct, g ro u p e d  in 
c u tc g o rie a  u f  h e a lth  und  phy sica l h u z u rd s  a s  s e t  
fo r th  u n d e r  su c h  A ct a n d  re g u la tio n s  p ro m u l­
g a te d  u n d e r  su c h  A ct, o r  in  su ch  o th e r  c a te g o ­
rie s  u s  th e  A d m in is tra to r  m ay  p re s c r ib e  u n d e r  
s u b p a r a g ra p h  (II).

(II) T h e  chem ica l n am e  o r  th e  com m on  num e 
o f e a ch  s u ch  chcm icu l us p ro v id ed  on  th e  m a te ­
ria l s u fe ly  d a ta  sh e e t.

( i l l)  A ny  h u z a rd u u s  co m p o n en t o f  e a ch  su ch  
chcm icu l a s  p ro v id e d  no  tb e  in u le r ia l s a f e ly  
■lulu sh e e t .
I l l )  F o r  p u rp o se s  o f  th e  lis t u n d e r  th is  p a r a ­

g ra p h , th e  A d m in is tra to r  m a y  m odify  th e  c a te g o ­
ries o f  h e a lth  an d  p h y s ica l h a z a rd s  a s  s e t  fo r th  
u n d e r  th e  O ccu p a tio n a l S a fe ly  an d  H e a lth  A ct o f  
1070 |2 0  U .S.C .A . § 051 e l  «eq I und  re g u la tio n s  
p ru m u lg u lc d  u n d e r  th a t  A ct by re q u ir in g  in fo rm a ­
tion  to  lie re p o r te d  in te rm s  o f  g ro u p s  o f  h a z a rd ­
ou s  c h e m ica ls  w hich  p r e s e n t  s im ila r  h a z a rd s  in an  
e m e rg e n c y .

( 3 )  T r e a t m e n t  u f  n i l x t u r c e

Ail o w n e r  o r  o p e ra to r  lim y m e e t th e  r e q u ire ­
m e n ts  u f  th is  se c tio n  w ith  re s p e c t lo  u h a z a rd o u s  
ch em ica l w h ich  is u m ix tu re  by do ing  unc  o f  th e  
fu llow ing :

(A ) S u b m it tin g  a  m a te r ia l s a fe ly  d a ta  s h e e t  
fo r. o r  id e n tify in g  on  u list, each  e le m e n t or 
Cuin|>outid in the- m ix tu re  w hich  is a h a z a rd o u s  
ch em ica l. I f  m o re  th a n  one  m ix tu re  h a s  tb e  
s a m e  e le m e n t o r  com p o u n d , on ly  o n e  m a te r ia l 
s u fe ly  d a ta  s h e e t ,  o r  u n c  lis tin g , o f  th e  e le m e n t 
o r  com p o u n d  is n e c e ss a ry .

I rI [iMUiifiwililU«tl’iit^4i d» -J l

( I I )  S u b m ittin g  a  m a te r ia l  s u fe ly  du tu  s h e e t 
fo r , u r  id e n tify in g  u n  a lis t, th e  m ix tu re  its e lf

(Ii) T lu r f li t i lJ l  

T in; A d m in is tra to r  m ay  e s ta b lis h  th re sh o ld  i|tiiin  
ti tle s  fu r lui/.uriluuM c h c m iru ls  be low  w h ich  no  fucili 
ly  sh a ll be su b je c t lo  th e  p ro v is io n s  o f  th is  se c tio n  
T h e  th re sh o ld  q u a n t i t ie s  m ay . in  (lie  A dm iiiia tru  
to r 's  d isc re tio n , h e  hatted  oil c la s s e s  o f  c lu 'i iltfu ls  o r 
c a te g o r ie s  o f  futilities*

( r )  A wtltoh ll l ly uf  M d ll H  u n  r c t | u r » (

(1) Tu lo t *1 emergency p la n n in g  ru n im llle e

I f  un o w n e r  or  o p e ra to r  o f  a  fac ility  s u b m its  u 
lia t o f chem ica l*  u n d e r  su b se c tio n  (a)(1) o f  tin.* 
sec tio n , th e  o w n e r  o r  o |K ;ru to r, u p o n  r e q u e s t  hy 
l l i i  local e m e rg e n c y  p la n n in g  c o m m itte e , sh a ll  
su b m it th e  m u te riu l s a f e ty  d u tu  s h e e t  fo r  a n y  
cliem icnl on  Lite lis t to  su c h  c o m m itte e .

(2) T u  pub lic

A loi*uI e m e rg e n c y  p la n n in g  c o m m itte e , upon  
re q u e s t  hy uny  p e rso n , s h a ll muKe a v a ila b le  a 
m a te r ia l  s a fe ly  d a ta  s h e e t to  th e  p e rs o n  in uccu id  
unee w ith  sec tio n  111)14 o f  th is  ti tle . I f  th e  liK*al 
e m e rg e n c y  p la n n in g  c o m m itte e  due.* n o t h a v e  th e  
r e q u e s te d  in u le r ia l a u fe ty  d a ta  w heel, the. cu iiin n l 
te e  uliull r e q u e s t  th e  a h e c t f ro m  th e  fu ti lity  o w n e r  
o r  o p e ra to r  und  th e n  m a k e  th e  a h e c t  av u ilu h le  to 
th e  p e rso n  in a e c n id a n c e  w ith  se c tio n  111)44 o f 
th is  title .

( d )  I n i t i a l  ■ u b i i i la al u l i  a n d  u p d a t i n g

(1 ) T h e  in itia l m a te r ia l s a f e ty  d a ta  s h e e t  o r  lis t 
re q u ire d  u n d e r  tin s  sec tio n  w ith  r e s p e c t  to  a  h a z a rd  
m is chem ica l sh a ll he p ro v id e d  b e fo re  th e  la te r  o f —

(A ) 12 m o n th s  a f t e r  O c to b e r  17, 1‘JHIi, u r  
t i l )  It m o n th s  u f te r  th e  o w n e r  o r  o p e r a to r  u f  a 

fac ility  is r e q u ire d  to  p re p a re  o r  h a v e  a v a ila b le  a 
in u le r ia l s u fe ly  d a ta  s h e e t  fo r  th e  c h e m ica l u n d e r  
th e  O ccu p a tio n a l S a fe ly  am i H e a lth  A c t o f  l! l /0  
|2 t) U .S.C .A . § tib l e t  se q  | a n d  r e g u la t io n s  p rom  
u lg u tc d  u n d e r  th a t  Act

(2 ) W ith in  3 m o n th s  fo llo w in g  d isco v e ry  hy an  
o w n e r  o r  o p e ru to r  o f  s ig n if ic a n t  new  in fo rm a tio n  
co n c e rn in g  uii a s p e c t o f  a h a z a rd o u s  ch em ica l fo r 
w hich  a m u te r iu l s a f e ty  d a ta  s h e e t  w a s  p rev io u sly  
su b m it te d  to  th e  local e m e rg e n c y  p la n n in g  com m it 
te e  u n d e r  su b se c tio n  (a) o f  th is  se c tio n , u rev ise d  
s h e e t  sh u ll h e  p ro v id ed  lo  s u c h  p e rso n .

( c )  " l lu m rd o u a  ch e m ica l" d e f i n e d

F o r p u r|K ises  of th is  se c tio n , th e  te rm  " h a z a rd o u s  
ch e m ic a l"  b u s  th e  m e a n in g  g iv e n  su c h  te rm  hy 
se c tio n  11)It). 1200(c) o f  t i tle  21) u f  th e  C ode o f  l e d e r
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a l R v g u la tio n a , e x c e p t i l iu t  s u c h  te rm  docs n o t 
ilichu le th e  fo llow ing :

( I )  A ny  food , fund a d d itiv e , ro lu r  add itive , 
ilruK, u r  c u sm e tic  rcj-uhiU -il by th e  F ood and  
I 'v u g  A d iiiiiu s tra tiu ii.

(21 A ny  s u h s tu u c e  p r e s e n t  a s  a  so lid  in an y  
m a n u fa c tu re d  item  U> th e  e x te n t  e x p o s u re  to  th e  
s u b s ta n c e  d u es  n o t o c c u r  u n d e r  n o rm a l cond itions  
o f  use.

(3 ) A ny s u b s ta n c e  to  th e  e x te n t  it is u sed  fo r 
|>crxonul, fam ily , o r  h o u se h o ld  p u rp o se s , o r  is 
p re s e n t  in th e  s a m e  fo rm  an d  c o n c e n tra t io n  u s  a 
p ro d u c t p u c k a g c d  fo r  d is tr ib u tio n  a n d  u s e  by  th e  
g e n e ra l pub lic .

( I)  A ny  s u b s ta n c e  to  th e  e x t e n t  it is u sed  in a 
re s e a rc h  la b o ra to ry  o r  a  h o sp ita l o r  o th e r  m edical 
fac ility  u n d e r  th e  d ire c t su p e rv is io n  o f  a te c h n ic a l­
ly  q u a lif ie d  in d iv id u a l.

(5 ) A ny s u b s ta n c e  to  th e  e x te n t  it is u sed  in 
ro u tin e  a g r ic u l tu ra l  o p e ra t io n s  o r  is a fe r t iliz e r  
held fo r s a le  by  a  r e ta i l e r  to  th e  u lt im a te  c u s to m ­
e r.

(I’u li I .  S#-4!W, Title III, ( 311. Oct. 11. 138G, 100 S u L  
I7:ili|

§ 1 1 0 2 2 . E m e rg en cy  und  h a z a rd o u s  c h e m ­
ica l in v e n to ry  fo rm a [KI*(JKT- 
KA § 3121

l a t  II*. Ic r e q u i r e m e n t  

111 T h e  o w n e r  u r  o p e ra to r  o f  a n y  fac ility  w hich  is 
req u ire d  to  p r e p a r e  o r  h av e  a v a ila b le  a  m a te r ia l 
s a f e ly  d a ta  s h e e t  fo r  a  h a z a rd o u s  ch em ica l u n d e r  
th e  O ccu p a tio n a l S u fe ty  and  H e a lth  A c t o f  1970 [29 
U S .C  A. § 051 e l  se q .J  an d  r e g u la tio n s  p ro m u lg a te d  
u n d e r  th a t  A c t s h a ll  p re p a re  a n d  s u b m it  an  e m e r­
g ency  an d  h a z a rd o u s  chem ica l in v e n to ry  fo rm  (h e re ­
a f t e r  in th is  c h a p te r  r e f e r r e d  to  a s  a n  " in v e n to ry  
fo rm ") to  e a c h  o f  th e  fu lluw ing :

(A ! T h e  a p p ro p r ia te  local e m e rg e n c y  p la n n in g  
co m m ittee .

( t i l  T h e  S ta t e  e m e rg e n c y  re s p o n s e  com m ission .
(C ) T h e  f ire  d e p a r tm e n t  w ith  ju r isd ic tio n  ovei 

th e  fac ility ,

(2 ) T h e  in v e n to ry  fo rm  c o n ta in in g  t i e r  I in fo iin a -  
lion  (as  d e sc r ib e d  in su b se c tio n  (dX U  o f  th is  sec tio n ) 
s h a ll be s u b m it te d  o n  o r  b e fo re  M arch  1, 11)88. an d  
a n n u a lly  th e r e a f te r  on  M arch  1, a n d  sh a ll co n ta in  
d a ta  w ith  res |> ec l to  th e  p rece d in g  c a le n d a r  y e a r . 
T h e  p re c e d in g  s e n te n c e  d o es  n o t ap p ly  if an  o w n er 
o r  o p e ra to r  p ro v id e i, by th e  s a m e  d ea d lin e  an d  w ith  
r e s p e c t  to  th e  s a m e  c a le n d a r  y e a r ,  t i e r  II in fo rm a ­
tion  (as d e s c r ib e d  in s u b se c tio n  (d)(2) o f  th is  sec tion ) 
to  th e  re c ip ie n ts  d e sc r ib e d  in  p a r a g ra p h  (I),

(3 )  A n o w n e r  o r  o p e ra to r  m a y  m e e t th e  r e q u i r e ­
m e n ts  o f  th is  se c tio n  w ith  re s |ie c t  to  a  h a z a rd o u s  
ch em ica l w hich  is a  m ix tu re  by  d u in g  line  o f  th e  

fo llow ing :
(A ) P rov id ing  in fo rm a tio n  on  th e  in v e n to ry  

fo rm  on each  e le m e n t o r  couq ioo iiil ill (lie  m ix tu re  
w h ich  is a  h a z a rd o u s  ch em ica l. I f  m o re  th a n  o n e  
m ix tu re  has  th e  s a m e  e le m e n t o r  c o m p o u n d , only  
o n e  lix ting  on  th e  in v e n to ry  fo rm  fo r  th e  e le m e n t 
o r  com pound  a t  th e  fac ili ty  is n e c e ss a ry .

( I I )  P ro v id in g  in fo rm a tio n  o n  th e  in v e n to ry  
fo rm  on th e  m ix tu re  itse lf .

( b )  T h r e s h o l d !

T h e  A d m in is tra to r  m a y  e s ta b lis h  th re s h o ld  q u a n ­
ti tie s  fu r  h a z a rd u u s  ch e m ica ls  co v e re d  by  th is  s e c ­
tion  be low  w hich  no  fac ili ty  s h a ll  b e  s u b je c t  to  th e  
p ro v is io n s  o f  th is  se c tio n . T h e  th re sh o ld  q u a n t it ie s  
m a y , in  th e  A d m in is t r a to r 's  d is c re tio n , b e  b a s e d  on 
c la s s e s  o f  ch e m ica ls  o r  c a te g o r ie s  o f  fac ilitie s .

( c )  l l a i a r d u u a  c h e m i c a l *  c o v e r e d

A h a z a rd o u s  ch e m ica l s u b je c t to  th e  r e q u ire m e n ts  
o f  th is  se c tio n  is a n y  h a z a rd o u s  ch em ica l fu r  w hich  
a  m a te r ia l  s a fe ty  d a t a  s h e e t  o r  a lis t in g  is  re q u ire d  
u n d e r  se c tio n  11021 o f  th is  ti tle .

(d )  I ' u i l l r n l a  o f  f o r m

( I )  T l r r  I i n f o r m a t i o n

( A )  A g g r e g a t e  i n f o r m a t i o n  by  c a t e g o r y

An in v e n to ry  fo rm  s h a ll p ro v id e  th e  in fo rm a ­
tio n  d esc r ib e d  in  s u b p a ra g ra p h  (II) in  a g g r e g a te  
te rm s  fo r  h a z a rd o u s  ch e m ica ls  in c a te g o r ie s  u f 
h e a lth  an d  p h y s ica l h a z a rd s  a s  s e t  f o r th  u n d e r  
th e  O ccu p a tio n a l S a fe ty  am i H e a lth  A ct o f  1970 
(29 U .S.C .A . § liftl e l  s e q  | a n d  re g u la tio n s  
p ro m u lg a te d  u n d e r  t h a t  A ct.

( f t )  H e q u i r e d  I n f o r m a t i o n

T h e  in fo rm a tio n  r e f e r r e d  to  in s u b p a ra g ra p h  
(A) is th e  fu lluw ing :

( i)  A n  e s t im a te  (in  r a n g e s )  u f  (h e  m a x i­
m um  a m o u n t o f  h a z a rd o u s  ch e m ica ls  in each  
c a te g o ry  p r e s e n t  a t  th e  fac ility  a t  a n y  lim e 
d u r in g  th e  p re c e d in g  c a le n d a r  y e a r .

( i i )  A n e s t im a te  (in r a n g e s )  o f  th e  average- 
da ily  a m o u n t o f  h a z a rd o u s  ch e m ica ls  in each  
c a te g o ry  p r e s e n t  a t  th e  fac ility  d u r in g  th e  
p re c e d in g  c a le i. J a r  y e a r .

( i i i )  T h e  g e n e ra l  location  o f h a z a rd o u s  
ch e m ica ls  in  e a ch  c a te g o ry .

I C )  M o d i f i c a t i o n *

F o r  p u rp o s e s  o f  rc |> o rtm g  in fo rm a tio n  u n d e r  
th is  p a r a g ra p h , th e  A d m in is tra to r  m a y —
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( 0  m o d ify  tin* c a te g o r ie s  o f  liea lili und  
phy sica l h a z a rd s  um s c  I fo r th  u n d e r  th e  O ccu ­
p a tio n a l S a fe ly  a n d  H e a lth  A c t o f  1970 (29 
U .S.C .A . § tifil e t  s c q . |  und re g u la tio n s  p ro m ­
u lg a te d  u n d e r  th u l  A c t hy  re q u ir in g  in fo rm s  
lion  to  b e  re p o r te d  in te rm s  o f  g ro p p s  o f 
h a z a rd o u s  c h e m ica ls  w h ich  p r e s e n t  s im ila r 
h az a rd s  in  nu  e m e rg e n c y , o r  

(II) r e q u i r e  re p o r t in g  o n  in d iv id u a l h a z a rd ­
o u s  ch e m ica ls  o f  sp ec ia l c o n c e rn  to  e m e rg e n ­
cy  re s p o n s e  p e rso n n e l.

(2) T ie r  II In ro rn iu t im t

An in v e n to ry  fo rm  s h a ll  p ro v id e  th e  fo llow ing 
ad d itio n a l in fo rm a tio n  fo r e a ch  h a z a rd o u s  ch e m i­
ca l p re s e n t a t  th e  fac ility , h u t  on ly  upon  r e q u e s t 
und  in a c c o rd an ce  w ith  s u b s e t t iu n  (c) o f  th is  sec- 
tiuo:

(A ) T h e  chem ica l n am e  o r  th e  com m on nam e 
o f  th e  ch em ica l u s  p ro v id e d  on  th e  m a te r ia l 
s a fe ly  d a ta  sh e e t .

(II )  A n e s t im a te  (in ra n g e s )  o f  th e  m ax im u m  
a m o u n t o f  th e  h a z a rd o u s  ch em ica l p re s e n t  a t  
ll f ij i l i ty  u t a n y  lim e d u r in g  th e  p rece d in g  
c a le n d a r  y eu r.

(C ) All e s t im a te  (in ra n g e s )  o f  th e  a v e ra g e  
daily  a m o u n t o f  (he  h a z a rd o u s  chem ica l p ie s e n l  
a t  th e  fac ility  d u r in g  th e  p rece d in g  c a le n d a r  
y e a r.

(D ) A h r ic f  d e sc r ip tio n  o f  (h e  m a n n e r  uf 
s to r a g e  o f  th e  h a z a rd o u s  ch c n t'c a l.

(I!)  T h e  location  a t  th e  fac ility  o f  th e  h a z a rd ­
o u s  chem ica l.

IF )  A n ind ica tio n  o f  w h e th e r  th e  o w n er 
e le c ts  to w ill.ho ld  location  in fo rm a tio n  u f a  sp e ­
cific h a z a rd o u s  chem ica l fro m  d isc lo su re  to  th e  
pub lic  u n d e r  s c c l i u 110-14 o f  th is  title , 

le) A v u l l u b l l l t y  u f  t i e r  I I  l i i f u r n i a l i u n

I I )  A v a i l a b i l i t y  t o  S t u l e  c o n m i l a i l o i n i .  l o c a l  c o m m i t ­
te e * .  a n d  f i r e  d r p a r l m c n t a  

(Jpu i r e q u e s t  by  a  S ta le  e m e rg e n c y  p la n n in g  
com m ission , u local e m e rg e n c y  p la n n in g  co m m it­
tee , o r  a  f ire  d e p a r tm e n t  w ith  ju r isd ic tio n  o v e r  th e  
facility , th e  o w n e r  o r  o p e ra to r  o f  u fac ility  shall 
prov ide t ie r  II in fo rm a tio n , u s  d e s c r ib e d  in s u b s e c ­
tion (d) o f th is  s e c tio n , to th e  p e rso n  m a k in g  the  
re q u e s t . A n y  s u c h  r e q u e s t  s h a ll  b e  w ith  r e s j i e d  
io a  sp ec ific  fac ility .

(2)  A v a i l a b i l i t y  to  o th e r S t a l e  a n d  l o r u l  n f f i c h i l a  

A S ta le  o r  lucul o ffic ia l a c tin g  in Ins o r  h e r  
offic ial c a p a c ity  m a y  h a v e  a c c e s s  to  t ie r  II infur- 
•nation hy s u b m it tin g  a  r e q u e s t  to  th e  S la te  e m e r ­
gency  re s p o n s e  co m m issio n  o r  th e  local em erg en - 
<y p la n n in g  co m m itte e . U pon re c e ip t u f a  r e ­

q u e s t  fo r  t ie r  II in fo rm a tio n , th e  S ta le  co iu iu is  
s io n  o r  local c o m m itte e  sh a ll , p u r s u a n t  to  p a r a ­
g r a p h  (I), r e q u e s t  th e  facility  o w n er o r  o p e ta lo r  
f o r  th e  t i e r  II in fo rm a tio n  a n d  m a k e  a v a ila b le  
su c h  in fo rm a tio n  In th e  o ffic ial.

1 3 )  A v a i l a b i l i t y  t o  |*ul i llc 

t A )  In K c ii c r u l

A ny p e rso n  m ay  req iie .il a S ta le  e m e rg e n c y  
re s p o n s e  c o m m u n io n  u r  local e m e rg e n c y  p la n ­
n ing  c o m m ittee  fo r tie r  II in fo rm a tio n  re la tin g  
to  th e  p rece d in g  c a le n d a r  y e a r  w ith  l e a p e d  to  a 
fac ility . A ny  s u ch  re q u e s t sh a ll he in w ritin g  
a n d  s h a ll b e  w ith  rc.-qiect to  a  sp ec ific  fac ili ty

(II) A utom atic pru v U lm i  of lo funo iilh in  to  politic 

A ny tie r  II in fo rm a tio n  w hich  a  S l a t e  e m e r 
g en c y  re s p o n s e  com m ission  u r local e m e rg e n c y  
p la n n in g  c o m m itte e  h a s  in its  p o s se ss io n  sh a ll 
h e  m a d e  av a ila b le  to  a jk-c.oii m ak in g  a  re q u e s t  
u n d e r  th is  p a r a g ra p h  in iicco id an ce  w ith  sec tio n  
11014 o f  th is  ti tle . I f  th e  S b ite  e m e rg e n c y  
re s p o n s e  com m issio n  o r  local e m e rg e n c y  p la n ­
n in g  c o m m itte e  d u es  n u t h a v e  th e  t i e r  II  in fo r  
illa tio n  in its  p o sse ss io n , up o n  a  r e q u e s t  fo r  tie r  
II in fo rm a tio n  th e  S la te  e m e rg e n c y  re s p o n s e  
co m m iss io n  o r  local em erg e n c y  p la n n in g  c o m ­
m itte e  sh a ll , p u r s u a n t  to  p a ra g ra p h  (I ) , r e q u e s t 
th e  fac ility  o w n e r  o r  o p e ra to r  fo r  t i e r  II in fo r ­
m a tio n  w ith  re s p e c t to a  h a z a rd o u s  ch em ica l 
w hich  a fac ility  h a s  s to re d  in a n  a m o u n t in 
e x c e ss  o f  1U,000 p o unds p re s e n t  a t  (he  fac ility  
a t  an y  lim e d u r in g  th e  p rece d in g  c a le n d a r  y e a r  
a n d  m a k e  s u c h  in fo rm a tio n  a v a ilab le  in  a c c u id  
unco  w ith  sec tio n  11011 o f  th is  t i t le  to  th e  
p e r s o n  m a k in g  th e  re q u e s t

tC )  D i a c r r l i m i u r y  pro viniu i i  o f  i i i f o r u i u l i u n  l o  p u b ­
l ic

* Iii (lie c a se  o f  tie r  II in fo rm a tio n  w hich  is not 
in th e  p o sse ss io n  o f  a S la te  e m e rg e n c y  r e ­
sp o n se  co m m iss io n  o r  lucul e m e rg e n c y  p la n n in g  
c o m m itte e  a n d  w hich  is w ith  re s p e c t to  a  h a z ­
a rd o u s  ch em ica l w hich  a  fac ility  h a s  s to r e d  in 
un am o u n t le ss  th a n  10,(100 p o u n d s  p re s e n t  a t  
th e  fac ility  a t  a n y  lim e  d u r in g  Ih c  p re c e d in g  
c a le n d a r  y e a r , a  r e q u e s t  from  a p e rs o n  m u s t 
in c lu d e  th e  g e n e ra l need  fo r Ihc  in fo rm a tio n  
T h e  S ta l e  e m e rg e n c y  re sp o n se  c o m m iss io n  o r  
local e m e rg e n c y  p la n n in g  co u m iitlc c  m a y , p u r ­
s u a n t  lo  p a r a g ra p h  (I), r e q u e s t th e  fac ility  o w n  
e r  u r  o p e r a to r  fu r  th e  tie t II in fo rm a tio n  on  
b e h a lf  o f  th e  p e rso n  m ak ing  th e  r e q u e s t .  U pon 
re c e ip t o f  a n y  in fo rm a tio n  le q u e s te d  o n  b e h a lf  
o f  su c h  p e rso n , th e  S ta te  em erg e n c y  re s p o n s e  
com m issio n  u r  local e m e rg e n c y  p la n n in g  com
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n iittu e  s h a ll m a k e  th e  in fo rm a tio n  a v a ila b le  in 
a c co rd an ce  w ith  se c tio n  11044 o f  th is  t i t le  to  th e  
p e rso n .

(1)1 Keaponie In 15 day .

A S ta te  e m e rg e n c y  re s p o n s e  cu in m iss .^ n  o r  
local e m e rg e n c y  p la n n in g  c o m m itte e  sh a ll  r e ­
s p o n d  to  a  r e q u e s t  fo r t ie r  II in fo rm a tio n  u n d e r  
th is  p a r a g ra p h  no la te r  th a n  45 d a y s  a f t e r  (he  
d a le  o f  re c e ip t o f  th e  re q u e s t .

I D  F i r e  d e p a r t m e n t  a e e e a *

U pon re q u e s t  to  an  o w n e r  o r  o p e ra to r  o f  a facility  
w hich  files an  in v e n to ry  fo rm  u n d e r  th is  s e c t io n  by 
th e  fire  d e p a r tm e n t  w ith  ju r isd ic tio n  o v e r  th e  fac ili­
ty , th e  o w n e r  o r  o p e ra to r  o f  th e  fac ility  s h a l l  allow  
th e  fire  d e p a r tm e n t  lu  c o n d u c t an  o n -s ite  in sp ec tio n  
o f  th e  fac ility  und  sh a ll  p ro v id e  to  th e  f i r e  d e p a r t ­
m e n t sp ec ific  lo ca tio n  in fo rm a tio n  no  h a z a rd o u s  
ch e m ica ls  a t  th e  facility .

t ( )  K orm it u f  form s

T h e  A d m in is tra to r  s h a ll p u b lish  a u n ifo rm  fu rn u il 
fo r  in v e n to ry  fo rm s  w ith in  th re e  m o n th s  a f t e r  O c to ­
b e r  17, I'JUti. I f  th e  A d m in is tra to r  d o es  n u t pu b lish  
su c h  fo rm s , o w n e rs  a n d  o p e r a to r s  o f  fac ili tie s  s u b ­
je c t  to  th e  re q u ire m e n ts  o f  th is  s e c tio n  s h a ll  p rov ide  
th e  in fo rm a tio n  re q u ire d  u n d e r  th is  s e c t io n  by le t­
te r .
(Pub L  1W-4'J'J, Title III. { 312. Oct. 17. I‘J8G. 100 S lat 
1738.)

C o d e  u f  K t d c r a l  I t r j c u l x l i n n i  
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4s) Panic requ irem ent

T h e  o w n e r  o r  U |icraU ir o f  a fac ility  s u b je c t  In  th e  
re q u ire m e n ts  o f  th is  s e c tio n  sh a ll  c o m p le te  a toe ic  
chem ica l r e le a s e  fo rm  a s  p u b lish e d  u n d e r  su b se c tio n  
(g ) o f  th is  s e c tio n  fo r  each  tox ic  ch e m ica l listed  
u n d e r  su b se c tio n  (c) o f  th is  s e c t io n  th a t  w a s  m a n u ­
fa c tu re d , p ro c e sse d , o r  o th e rw ise  u sed  in q u a n t it ie s  
e x c eed in g  th e  tox ic  chem ica l th re sh o ld  q u a n l i ty  e s ­
ta b lis h e d  by  su b se c tio n  ( 0  o f  th is  s e c tio n  d u r in g  the  
p re c e d in g  c a le n d a r  y e a r  a l  su c h  fac ility . S u c h  fo rm  
s h a ll be s u b m it te d  to  th e  A d m in is tra to r  a n d  to  an  
o ff ic ia l o r  o ff ic ia ls  n f  th e  S ta t e  d e s ig n a te d  by th e  
G o v e rn o r  on o r  b e fo re  J u ly  I, I'JHK, a n d  a n n u a lly  
th e r e a f te r  o n  J u ly  I an d  s h a ll co n ta in  d a ta  r e f le c t­
ing  re le a s e s  d u r in g  th e  p re c e d in g  c a le n d a r  y ea r.

tb ) Covered ow ners and o p e ra to rs  o f  fui'llllles

411 In  x e n e ra l

(A ) T h e  rc q u ire tm -n ls  o f  th is  s ec tio n  s h a l l  up. 
ply to  o w n e rs  u nd  o p e r a to r s  o f  fac ili tie s  th a t  h ave  
10 o r  m o re  fu ll tim e  e m p lo y e e s  und th a t  a r e  in 
S ta n d a rd  In d u s tr ia l  C la ss if ic a tio n  C o d es  20 
th ro u g h  3'J (as  in e f f e c t  o n  J u ly  I, l'JI<5) am i th a t 
m a n u fa c tu re d ,  p ro c e s s e d , u r  o th e rw is e  u s e d  a lux- 
ie c h e m ica l lis ted  u n d e r  su b se c tio n  (e) o f  th is  
se c tio n  in e x c e ss  u f  th e  q u a n t i ty  n f  t h a t  toxic 
ch e m ica l e s ta b lis h e d  u n d e r  su lisi-c liim  (f) u f  th is 
s e c t io n  d u r in g  th e  c a le n d a r  y e a r  fu r w h ich  a 
re le u s e  fu rm  is r i  ' ‘ r  th is  se c tiu n .

I l l )  T h e  A d m in is t r a to r  m ay  a d d  u r  d e le  I e  S ia n  
d u rd  I n d u s tr ia l  C la s s if ic a t io n  C o d es  fu r  p u rp o s e s  
o f  s u b p a r a g r a p h  (A), h u t  on ly  lu  th e  e x te n t  in-i -i -s- 

s u ry  to p ro v id e  th a t  e a c h  S ta n d a r d  In d u s tr ia l  
C ode to  w h ich  th is  s e c t io n  a p p lie s  is r e le v a n t  to 
th e  pur|H )ses o f  th is  se c tiu n .

(C l Kur p u r jio se s  u f  (h is  s e c t io n —

(I) T h e  te rm  " m a i iu f a c tu r e ”  m e a n s  In  p ro ­
d u ce , p re p a re ,  impiirL, o r  cu m p u u m l a  toxic 
ch em ica l.

( i i )  T h e  te r m  " p r o c e s s "  m e a n s  th e  p r e p a r a ­
tio n  u f  a  tox ic  ch e m ica l, a f t e r  i ts  m a n u fa c tu re ,  
fo r  d is tr ib u tio n  in c o m m erce—

( I I  ill th e  s a m e  fo rm  o r  p h y s ica l s l a t e  us, 
o r  m  a d i f f e re n t  fo rm  u r  p h y s ic a l s l a t e  from , 
th a t  in w h ich  it w as  rece iv ed  by Ihe  p e r s o n  so  
p re p a r in g  s u c h  ch e m ic a l, u r

( I I )  a s  p a r t  u f  a lt a r t ic le  c im la iiiiiig  the 
tux ic  ch e m ica l.

42) D incrrtiiinsry  sp p tirn lio n  to m lJilim iu l fn rih tir*  

T h e  A d m in is t r a to r , o n  h is  o w n  m illion  sir a l  Ihe 
r e q u e s t  o f  a G o v e rn o r  o f  a  S ta l e  (w ith  r e g a r d  to 
fac ilitie s  lo c a ted  in t h a t  S ta te ) , m a y  a p p ly  llu- 
re q u ire m e n ts  o f  th is  s e c t io n  to  Ihe  o w n e rs  anil 
o p e r a to r s  o f  a n y  p a r t ic u l a r  fac ili ty  th a t  in a iii ifa c  
lu r e s ,  p ro c e s s e s , o r  o th e rw is e  u s e s  a  to x ic  c h e m i­
ca l lis ted  u n d e r  s u b se c tio n  (c) o f  th is  s e c t io n  if the  
A d m in is t r a to r  d e te rm in e s  th a t  s u c h  ac tio n  is w a r ­
ra n te d  un  th e  b a s is  o f  to x ic ity  o f  th e  to x ic  ch e m i­
ca l, p ro x im ity  to  o th e r  fac ili tie s  th a t  r e le a s e  the  
tox ic  ch em ica l u r  lo  p o p u la tio n  r e n t e r s ,  th e  h is to ­
ry  o f  re le a s e s  o f  su c h  chem icu l a l  s u c h  fa c ili ty , ur 
su c h  o th e r  f a c to r s  a s  th e  A d m in is t r a to r  d ee m s 
a p p ro p r ia te .

( r t  Tuxic chem icals  covered

T h e  to x ic  ch e m ica ls  s u b je c t  to  th e  r e q u ire m e n ts  
o f  th is  s e c tio n  a r e  th o s e  ch e m ica ls  o n  th e  list n> 
C o m m itte e  1‘r in t  N u m b e r  99-10!) o f  th e  S e n a te  
C o m m itte e  on  E n v iro n m e n t am i P ub lic  W o rk s , ti tle d

uur> COMM UNITY I t lC I IT -T O -K N O W

"T o x ic  C hem ica ls  S u b jec t to  S ec tio n  313 o f  th e  
E m e rg e n c y  I 'la u n in g  a n d  C o m m u n ity  K ig h lT o -  
K now  A ct u f  I Drill" (42 U .S.C .A . § I 1II23| (inc lud ing  
a n y  re v ise d  v e rs io n  o f  th e  lis t us m ay  lie m ade 
p u r s u a n t  lo  su b se c tio n  (d) o r  (••) u f  th is  sec tio n )

( 0 )  I t c v l v l o n s  b y  A d l l t l l i U l r a l i u

( I I  In  ( c o r ra l

T h e  A n iil in is lr i lto r  m ay  by ru le  ad d  u r  d e le te  a 
chem icu l fro m  th e  lis t d e sc r ib e d  in s u b se c tio n  (c) 
u f  th is  se c tio n  a t u ny  tim e.

<21 Additions

A ch em ica l m ay  lie ad d ed  if Ih e  A d m in is tra to r  
d e te rm in e s , in h is  ju d g m e n t, th a t  th e r e  is a u f f i 
c ie n l ev id en ce  to  e s ta b lis h  an y  tin e  u f  tlm  follow- 
ing :

(A ) T h e  ch em ica l is kn o w n  In c a u s e  o r  call 
r e a s o n a b ly  he u n tic ip u lcd  lo  c a u se  s ig n if ic a n t 
a d v e rs e  a c u te  h u m a n  licu llh  e f fe c ts  a t  cunceit- 
tru tiu n  lev e ls  th a t  a re  re a so n a b ly  like ly  lo  e x is t 
bey o n d  fac ility  a ite  b o u n d a rie s  a s  a  r e s u l t  u f 
co n tin u o u s , o r  f re q u e n tly  r e c u r r in g , ru luuscs .

(II )  T h e  chem icu l is know n to  c a u s e  u r  ca n  
re a s o n a b ly  lie a n t ic ip a te d  to  c a u s e  in l iu m a iis — 

Ii)  c a n c e r  u r  te ra to g e n ic  e f fe c ts ,  u r  

( i l l  s e r io u s  o r  i r re v e rs ib le —

(I )  r e p ro d u c tiv e  d y s fu n c tio n s ,

( I I )  n e u ro lo g ica l d is o rd e rs ,

( I I I )  h e r i ta b le  g e u c lic  m u ta tio n s , u r

( IV )  u tl ie r  ch ro n ic  h e a lth  e f fe c ts .
(C> T h e  chem icu l is know n  tu  c a u s e  o r  can  

re a s o n a b ly  he a n tic ip a te d  lo  c a u se , b ec a u se  
u f -

(II ils  to x ic ity ,

III) i ts  to x ic ity  an d  p e rs is te n c e  in th e  e n v i­
ro n m e n t, o r 

(H i) its  to x ic ity  an d  te n d en cy  lo  hiouecu- 
in u h itc  in th e  en v iro n m e n t,

a s ig n if ic a n t a d v e rs e  e f fe c t  on  th e  e n v iro n m e n t 
o f  s u f f ic ie n t s e r io u s n e s s , ill th e  ju d g m e n t u f  th e  
A d m in is tra to r , lo  w a r r a n t  re p o r t in g  u n d e r  th is  
se c tiu n . T h e  n u m b e r  o f  c h e m ica ls  in c lu d ed  on 
(lie  lis t d e sc r ib e d  in  s u b se c tio n  (c) u f  th is  s e c ­
tiu n  oil th e  b a s is  o f  th e  p rece d in g  s e n te n c e  m ay 
c o n s t i tu te  in th e  a g g r e g a te  no m o re  th a n  25 
p e rc e n t o f  th e  to ta l  n u m b e r  u f  ch e m ica ls  on the  
lis t.

A d e te rm in a tio n  u n d e r  th is  p a r a g ra p h  s h a ll  lie 
b u s e d  u i i  g e n e ra lly  u cc cp lcd  sc ie n tif ic  p rin c ip le s  
o r  la b o ra to ry  te s ts ,  o r  a p p ro p r ia te ly  d e s ig n e d  and  
c o n d u c te d  ep id em io lo g ica l u r  o th e r  p o p u la tio n  
s tu d ie s , a v a ila b le  lu  th e  A d m in is tra to r

•12 § 11023
EPCHTKA I  313

(31 D eletion*
A i l u  im t.il m .iy In* d e le te d  if  |lit* A dm im .-di.$(••• 

drie r m ines  t l i r r r  is mil su f f ic ie n t ev id en ce  lit 
la h lc d i an y  nf I )•%• c r i te r ia  d e sc r ib e d  m i  p a ra g ra p h

(4 )  K ffrc tlv c  iln lf

A ny rev is io n  m a d e  m  n r  a f t e r  J t i iu iu ry  1 i»m«I 
b e fo re  D ecem b er I u f a n y  c a le n d a r  y e u r  sb a ll 
la k e  e f fe c t  w ith  tb e  n e x t n i lc n d u r  ye.n
A ny rev isio n  m udc on  n r  a f t e r  D ecem b er I n f  an )  
c a le n d a r  y e a r  am ] b e fo re  J a n u a r y  I o f  tb e  n ex t 
e a le m la r  y e a r  sb a ll  L ike e f f e c t  b eg in n in g  w ith  tb e  
e u lem lu r y e a r  fo llow ing  s u c h  n e x t c a le n d a r  y e a r  

(cl rr tlib u ift

( 1) In gciicrul
A ny  p e rso n  m ay  p e t it io n  tb e  A d m in is tra to r  to  

a d d  u r  d e le te  a cb e iiuea l f it iiu  tb e  lis t d e sc r ib e d  in 
B u h s c c t i o u  (e) u f  ib is  HeClimi m i tb e  b a s is  u f tbe  
c r i te r ia  in s iih p u ru g ra p h  (A ) o r (II) u f  s u b s e t turn 
(dK2) o f  th is  s e c t io n  W illim  180 d a y s  a f te r  it* 
ce ip l o f  a p e titio n , tb e  A d m in is t r a to r  s b a ll  la k e  
o n e  u f  (lie fo llow ing  net inns:

(A ) In it ia te  a ru le m a k in g  to  a d d  u r d e le te  tb e  
ch em ica l to  th e  lis t, in ac c o rd a n c e  w ith  aiibset* 
turn (d)(2) u r (dg.'l) o f th is  sec tio n .

(I I )  1'ithliali a n  e x p la n a tio n  n f  w hy tb e  p e ll 
tion  is d en ied .

(2) G overnor petition*
A S ta t e  G o v e rn o r  m ay  p e t itio n  tb e  A d in iu is lra  

to r  to  ad d  o r  d e le te  a  chem ica l fro m  (lie  le.l 
d e sc r ib e d  in su b se c tio n  (e) o f  Ib is  s ec tio n  o il I be 
b a s is  o f  th e  c r i te r ia  in s u b p a r a g r a p h  (A), (It), or
(G) o f  s u b se c tio n  (d)(2) o f  th is  s ec tio n . In th e  ca se  
o f  s u c h  u p e titio n  from  a  S ta l e  G o v e rn o r lo  d e le te  
u ch e m ica l, th e  p e titio n  s h a ll  b e  t r e a te d  in tb e  
s a m e  m a n n e r  a s  a p e t it io n  rece iv ed  u n d e r  p a ra  
g ra p l i ( I )  to d e le te  a ch e m ica l. In  th e  c a s e  o f 
su c h  a  ]>c!itinn fro m  u S ta t e  G o v e rn o r  to  mid a 
chem icu l, th e  ch em ica l w ill lie a d d e d  lo  th e  led 
w ith in  180 d a y s  a f te r  r e c e ip t o f  tb e  p e titio n , un  
le ss  th e  A d m in is tra to r-  *

(A ) in i tia te s  u ru le m a k in g  to  a d d  th e  chctn i 
cul lo  Die l is t , in a c c o rd a n c e  w ith  s u b se t!m u
(d)(2) o f  th is  se c tio n , u r

(I I )  p u b lish e s  a n  e x p la n a tio n  u f w hy tb e  Ad 
in i iiis tru lo r  b e liev es  th e  p e titio n  d u es  not m eet 
th e  r e q u ire m e n ts  o f  su b se c tio n  (d)(2) u f  th is  
s e c t io n  fo r a d d in g  a  ch e m ica l to  tb e  list 

(f l T lircahold for vr)*oilliif

I I )  Toxic chem ical lliim lio ld  am oun t
T b e  th re sh o ld  a m o u n ts  fo r  p iirp*ises o f  r e p m i 

ing  tox ic  ch e m ica ls  u n d e r  llii* s e c t io n  a r e  a s  fid 
Iowa:

16236221
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(A t W illi r e s p e c t lo  a  toxic chem ica l u sed  a t  
a fa c ili ty , 10,000 p o u n d s  o f  th e  toxic ch e m ica l 
p e r  y e a r .

(I I )  W ith  r e a p e d  lo  a tox ic  ch em ica l m a n u ­
f a c tu re d  o r  p ro c e sse d  a t  a fa c ili ty —

( i)  F o r  (h e  toxic ch em ica l r e le a s e  fo rm  re- 
i ju irc d  to  be  a o h m itle d  u n d e r  (Ida a e d io n  on 
o r  b e fo re  J u ly  t ,  I'JUH, 75.1MKI |K iunda o f  th e  
tox ic  ch e m ica l p e r  y e a r .

( i i )  F o r  th e  fo rm  re q u ire d  to  be  su b m it te d  
on o r  b e fo re  J u ly  I, ItlBi), fiO.OOO |io u u d s  o f  
th e  to x ic  ch e m ica l p e r  y e a r .

( i i i )  F o r  th e  fo rm  re q u ire d  to  he s u b m it te d  
on o r  b e fo re  J u ly  I , I'J'JU, a n d  fo r each  fo rm  
th e r e a f te r ,  25,0(10 p o u n d s  o f  th e  toxic ch e m i­
ca l p e r  ycu r.

IZ) lU e l.In in

T h e  A d m in is t r a to r  m a y  e s ta b lis h  a th re sh o ld  
a m o u n t fo r a  tox ic  ch em ica l d if f e re n t  from  th e  
a m o u n t e s ta b lis h e d  by  p a r a g r a p h  (I). S u ch  r e ­
v ised  th re sh o ld  sh a ll  o b ta in  rc|H >rting on a s u b ­
s ta n t ia l  m a jo r ity  o f  to ta l  re le a s e s  o f  th e  chem ica l 
a t  all fac ilitie s  s u b je c t  lo  th e  re q u ire m e n ts  o f  th is  
a e rliu n . T h e  a m o u n ts  e s ta b lis h e d  u n d e r  th is  
p a ra g ra p h  m ay , a t  th e  A d m in is t r a to r 's  d isc re tio n , 
he b a s e d  un c la s se s  o f ch e m ica ls  u r  c a te g o r ie s  o f 
fac ilitie s .

< | l  K o r rn

( I I  I n f o r m a l i u n  r e q u i r e d

N ot la te r  th a n  J u n e  1, 1UH7, th e  A d m in is tra to r  
sh a ll p u b lish  a u n ifo rm  tox ic  ch em ica l r e le a s e  
fo rm  fo r  fac ilitie s  c o v e re d  by th is  sec tio n . I f  th e  
A d m in is tra to r  d o e s  n u t p u b lish  su c h  a fu rin , o w n ­
e rs  a n d  u |ie ra ln n i  o f  fac ilitie s  s u b je c t tu  th e  r e ­
q u ire m e n ts  o f  th is  s ec tio n  sh a ll p ro v id e  th e  in fo r ­
m a tio n  re q u ire d  u n d e r  th is  su b se c tio n  by le t te r  
p o s tm a rk e d  on  o r  b e fo re  th e  d a te  on  w hich  th e  
fo rm  is d u e . S u ch  fo rm  s h a ll—

(A ) p ro v id e  fo r th e  n am e a n d  location  of, an d  
p rin c ip a l b u s in e s s  ac tiv itie s  a t , th e  facility ;

( I I )  in c lu d e  a n  a p p ro p r ia te  ce rtif ic a tio n , 
s ig n e d  by a  s e n io r  o ffic ia l w ith  m a n a g e m e n t 
re sp o n s ib ility  fo r  th e  p e rso n  u r  p e rso n s  co m ­
p le tin g  th e  r e p o r t ,  r e g a rd in g  th e  ac cu racy  an d  
c o m p le te n e s s  o f  th e  re jio r t; an d  

(C ) p ro v id e  fu r  su b m iss io n  o f  each  o f  th e  
fo llow ing  item s  o f in fo rm a tio n  fo r each  lis ted  
toxic ch e m ica l knuw n  lo  be  p re s e n t  a t  th e  fac ili­
ty :

( i )  W h e th e r  th e  tox ic  chem ica l a t  th e  fac ili­
ty  is m a n u fa c tu re d , p ro c e sse d , o r  o th e rw ise

u sed , a n d  th e  g e n e ra l  c u tc g o ry  o r  c a te g o r ie s  
o f  uue  o f  (he  chem ica l.

( l i t  A n e s tim a te  o f  th e  m a x im u m  nm iiim ts  
(ill r a n g e s )  o f  th e  toxic ch em ica l p ie sn u l a t  
th e  fac ili ty  u l any  tim e  d u r in g  th e  p re c e d in g  
c a le n d a r  y e a r.

( i i i )  F u r e a c h  w a s li- s trc a in , th e  w a s te  
t r e a tm e n t  o r  d is |K isal m e th o d s  em p lo y ed , an d  
an  e s t im a te  o f  th e  t r e a tm e n t  e ff ic ien c y  typ i 
cully a c h iev ed  by  su ch  m e th o d s  fo r th a t  
w a s te s tr e a m .

( iv l  T h e  a n n u a l q u a n t ity  o f  th e  tox ic  clicni- 
ical e n te r in g  each  e n v iro n m e n ta l m ed ium

( 2 ) l l*v l i t  a v a i l a b l e  d a t a

I ii o rd e r  lo  p ro v id e  th e  in fo rm a tio n  re q u ire d  
u n d e r  th is  s ee liu n , th e  o w n e r  o r  o p e ra to r  u l u 
fac ility  m a y  u se  read ily  a v a ilab le  d a ta  (inc lud ing  
m o n ito rin g  d a ta )  co llec ted  p u r s u a n t  lo  o il ie r  p ro ­
v isions o f  la w , o r , w h e re  su c h  d a ta  a r e  n o t read ily  
avudub lc , r e a s o n a b le  e s tim a te s  o f  (he  a m o u n ts  
invo lved . N o th in g  in  (h is  s c c liu n  r e q u ir e s  llic  
m o iiito riu g  o r  m e a s u re m e n t o f  th e  q u a n t i t ie s ,  c o n ­
c e n tra tio n , o r  f re q u e n c y  o f a n y  tox ic  ch em ica l 
re le a s e d  in to  th e  e n v iro n m e n t b ey o n d  th a t  inun i 
lu r in g  und m e a s u re m e n t re q u ire d  u n d e r  o th e r  
p ro v is io n s  o f  law  u r  r e g u la tiu n . In  u rd i-r lo  a s ­
s u r e  c o n s is te n c y , th e  A d m in is tra to r  sh a ll  te q u ir e  
th a t  d a ta  h e  e x p re s s e d  in  com m on  u n its .

( h i  l i ne  u f  r e l e a s e  f o r m

T h e  re le a s e  fu rm s  re q u ire d  u n d e r  th is  s c e t iu n  a re  
in ten d ed  to  p ro v id e  in fo rm a tio n  to  th e  F ed e ra l, 
S ta le ,  a n d  local g o v e rn m e n ts  a n d  th e  pu b lic , inclild- 
iug  c itiz en s  o f  co m m u n itie s  s u r ro u n d in g  co v e red  
fac ilitie s . T h e  rc le u s e  fo rm  s h a ll be a v a ila b le , c o n ­
s is te n t  w ith  se c tio n  llO-t-t(a) a f  th is  ti tle , lo  in fo rm  
p e rso n s  a h u u l  re le a s e s  o f  tox ic  ch e m ica ls  to  the  
e n v iro n m e n t; lo  a s s is t  g o v e rn m e n ta l a g e n c ie s , r e ­
s e a rc h e rs ,  a n d  o th e r  p e rs o n s  in th e  c o n d u c t o f  r e ­
s e a rc h  u nd  d a t a  g a th e r in g ;  to  a id  in th e  d e v e lo p ­
m e n t o f  a p p ro p r ia te  r e g u la tio n s , g u id e lin e s , am i 
s ta n d a rd s ;  a n d  fo r  o th e r  s im ila r  p u -p o se s .

( i )  M o d i f i c a t i o n *  i n  r e p ' t r l i n g  f r e q u e n c y

( I )  I n  g e n e r a l

T h e  A d m in is tra to r  m a y  m o d ify  th e  fre q u e n c y  
o f  s u b m it tin g  a  re p o r t u n d e r  th is  se c tio n , h u t the  
A d m in is tra to r  m ay  n u t m o d ify  th e  f re q u e n c y  to  
b e  any  m o re  o f te n  th a n  a n n u a lly . A m od ifica tion  
m ay  app ly , e i th e r  n a tio n a lly  o r  in a  sp ec ific  g e o ­
g ra p h ic  u re a , lo  th e  fo llow ing :

(A ) A ll tox ic  ch e m ica l r e le a s e  fo rm s  re q u ire d  
u n n e r  th is  s ec tio n .
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(II )  A c lass  u f  tox ie  c h e m ica ls  u r  a cu lv g u ry  
u f  fac ilitie s .

(C ) A sp ec ific  to x ic  chem ica l
I I I )  A sp ec ific  fac ility .

12) l l r i p i i r r m r l l U

A m odification  may he Inailc u n d e r  patagraph 
( I)  only if  th e  A d m in is t r a to r—

(A ) m a k e s  a fin d in g  th a t  th e  m o d ifica tio n  is 
c o n s is te n t w ith  th e  p ro v is io n s  o f  snhsi-c tiiiii (h) 
u f th is  sec tio n , b u sed  m i­

l l )  e x p e rie n c e  fro m  p rev io u sly  s u b m it te d  
tox ic  ch em ica l r e le a s e  fo rm s , and  

( i l )  d e te rm in a tio n s  m a d e  u n d e r  p a r a g r a p h
(d), a n d
(III  th e  fin d in g  is m a d e  by  a ru le  m a k in g  in 

a c c o rd an ce  w ith  sec tio n  Sfi.'l u f  T i tle  fi.

(21 D r i e r  in ln a llu n a

T he A d m in is t r a to r  sh a ll  m a k e  th e  fo llow ing  d e ­
te rm in a tio n s  v 'd i  r e s p e c t to  a  p ro p o se d  m o d ifica ­
tion b e fo re  i ink ing  it m o d if i,a tiim  u n d e r  p a r a ­
g ra p h  (I).

(A ) T h e  e x te n t  tu  w h ich  in fo rm a tio n  re la tin g  
lo  th e  p ro p o sed  m od ifica tio n  p ro v id ed  lilt th e  
toxic ch em ica l re le a s e  fu rm s  h a s  b ee n  Used by 
th e  A d m in is tra to r  o r  o th e r  a g e n c ie s  o f  th e  F e d ­
e ra l ( io v c ru m c o l. S la te s ,  local g o v e rn m e n ts , 
h e a lth  p ro fe s s io n a ls , a n d  th e  public .

( I I )  T h e  e x te n t  tu  w hich  th e  in fo rm a tio n  is (i) 
read ily  av a ila b le  lo  p o te n tia l u s e r s  fro m  o il ie r  
s o u rc e s , su c h  u s  S la t e  r e p o r t in g  p ro g ra m s , a n d
(ii) p ro v id e d  lo  th e  A d m in is tra to r  u n d e r  a n o th e r  
F e d e ra l luw o r  th ro u g h  a  S ta l e  p ro g ra m .

<C) T h u  e x te n t  to  w h ich  (he  m o d ifica tio n  
w ould  im p o se  ad d itio n a l an d  u n re a s o n a b le  b o r ­
dello un  fac ili tie s  s u b je c t tu  th e  re p o r t in g  r e ­
q u ire m e n ts  u n d e r  th is  s ec tio n .

( I )  5 -y ei i r  r e v i e w

A ny m o d ifica tio n  m u d e  u n d e r  th is  s u b se c tio n  
sha ll be re v ie w e d  u l le a s t  o nce  e v e ry  5 y e a rs . 
Such rev iew  sh u ll e x a m in e  th e  m o d ifica tio n  an d  
e n s u re  th a t  th e  r e q u ire m e n ts  u f  p a r a g r a p h s  (2) 
and (3) s til l  ju s t i f y  c o n tin u a t io n  u f  th e  m o d ifica ­
tion. A ny  c h a n g e  lo  u m o d ifica tio n  rev iew e d  u n ­
d e r  th is  p a r a g r a p h  sh a ll  lie m a d e  in ac co rd an ce  
w ith  th is  s u b se c tio n .

Ik) N o t i f i c a t i o n  t u  C u n x m a

T h e  A d m in is t r a to r  sh a ll  n o tify  C o n g r e s s  o f  nu 
in ten tio n  to  in i tia te  a  ru le m a k in g  fu r  a m o d ifica ­
tion u n d e r  th is  s u b se c tio n . A f te r  su c h  n o tif ic a ­
tion, th e  A d m in is tra to r  sh a ll  d e lay  in i tia tio n  o f  th e  
ru le m ak in g  fo r  u l  le a s t  )2  m o u th s , b u t no m ore
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th a n  2-1 u m n lh s , a f t e r  th e  d a te  o f  su c h  n o ti f ic a ­
tion .

(tit J u d i c i a l  r e v i e w

In  an y  ju d ic ia l rev iew  uf a  lu le u ia k m g  w h ich  
e s ta b l is h e s  a  m o d ifica tin ii u n d e r  tin s  s u b se c tio n , a 
c o u r t  m ay  ho ld  u n la w fu l an d  net a s id e  ag e n c y  
a c tio n , f in d in g s , and  c u u c h ls iu u s  fu u m l I n  b e  uu  
s u p p o r te d  by a u h id a u lia l  ev id en ce

I ' l l  A p p l l r - a b i l i t y

A n u id ifica tio u  m iller Ib is  s u b se c tio n  m a y  app ly  
lo  u c a le n d a r  y cu r ur o llu -r r e p o r t in g  p e r io d  b eg in  
n iu g  no  e a r l ie r  th a n  J a n u a r y  I, l!l!KI.

(HI K l f e t l l i r  d a l e

A ny m o d ifica tio n  m a d e  on o r u f le i  J a n u a r y  I 
u nd  b e fo re  D ecem b er I o f  an y  c a le n d a r  y e a r  s lia ll 
b ik e  e f fe c t b eg in n in g  w ith  th e  n e x t c a le n d a r  y e a r . 
A ny m o d ifica tio n  m a d e  on  ui a f t e r  D ec e m b e r I u f 
u u y  c a le n d a r  y e a r  am i b e fo re  J a n u a r y  I o f  th e  
n e x t c a le n d a r  y e a r  s h a ll  ta k e  e f fe c t h e g iiu iio g  
w ith  th e  c a le n d a r  y e a r  fulliirvm g su c h  n e x t ca le n  
d a r  y e a r .

( J )  til'A  m illiu x c iiic lil  u f  d a ta

T h e  A d m in is t r a to r  sh a ll o s lu h lu h  a n d  ii ia iiita in  in 
u c o m p u te r  d a ta  b a se  a n a t io n a l lux ie  c h e m ica l 
in v e n to ry  b a s e d  un  d a ta  s u b liu l te d  lo  th e  A duuuin  
t r a lo r  u n d e r  th is  se c tio n . T h e  A d m in is t r a to r  s h a ll  
m a k e  th e s e  d a ta  ac ce ss ib le  by c o m p u te r  tc lccu m m u - 
iiica tiu ii am i o th e r  m e a n s  lo  a n y  p e rs o n  u n  a co s t 
re im b u rs a b le  b a s is .

t k  I I tc p m  I

N o t la te r  th a n  J u n e  Ml), lll'.ll, th e  C o m p tro lle r  
( ic n c ru l,  in c o n s u lta tio n  w ith  th e  A d m in is t r a to r  an d  
a p p ro p r ia te  o ff ic ia ls  in th e  S ta le s ,  sh a ll  s u b m it to  
th e  C o n g re s s  a re p o r t  inc lu d in g  e a c h  o f  th e  follow  
ing:

( l ) A  d e s c r ip tio n  o f  th e  s te p s  ta k e n  by  th e  
A d m in is t r a to r  m id th e  S ta l e s  lo  im p le m e n t (he  
r e q u ir e m e n ts  o f  th is  se c tio n , in c lu d in g  s te p s  t a k ­
en  lo  m a k e  in fo rm a tio n  cu llec led  u n d e r  th is  s e c ­
tion  a v a ila b le  to  a n d  a c c e s s ib le  by th e  pub lic  

(21 A d e s c r ip tio n  u f  (h e  e x te n t  lo  w h ich  th e  
in fo rm a tio n  co lle c te d  u n d e r  th is  s e c t io n  h a s  b ee n  
u s e d  by th e  b 'n v iro o iu e u la l I 'ro tis - lio n  A g en cy , 
o th e r  F e d e ra l a g e n c ie s , (lie  S ta le s ,  a n d  th e  pub lic , 
an d  th e  p u rp o s e s  fu r w h ich  th e  in fo rm a tio n  h a s  
b ee n  u sed .

( J )  A n id e n tif ic a tio n  am i e v a lu a tio n  o f  o p tio n s  
fo r  m o d ifica tio n s  lo  th e  r e q u ire m e n ts  o f  (h is  s e c ­
tio n  fo r  th e  pur|K Jse u f  m a k in g  in fo rm a tio n  col 
lev ied  u n d e r  th is  se c tio n  m u re  u s e fu l.
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( / )  M h h  b a l a n c e  a t u i l y  

I I )  In  general

Thu A iln iin is lr i .tu r  sh a ll a r r a n g e  fu r  u i iu s k  
b a la n c e  s tii ily  lu  hu cu rriu il m il hy (hu N a tio n a l 
A cailum y u f  S n u m u K  u s in g  m a ss  b a la n c e  in fo rm a- 
tlun  c iilluclud  l.y iliu  A ilm iii is lra ln r  u m lu r ju tra- 
gru|>li (.')). T h e  A iiiiiiiij.slra lu r sh a ll su b m it tu  
C o n g re s s  a r e |in r t  u ii s u c h  s tu d y  uu la te r  th a n  5 

y e a rs  a f l e r  O e lu h e r  17, ll)8(i.

( 2 ) P u t j i u a e a

T h e  |iu r|K )scs  u f  th e  s tu d y  a re  a s  fu lluw s:

(A ) T o  a s s e s s  th e  v a lu e  o f  m a ss  b a lan ce  
a n a ly s is  in d e te rm in in g  (he  a rc u ru c y  u f  infur- 
in a liu ii on  tux ie  chem ica l re le a s e s .

( I l l  T o  a s s e s s  th e  v a lu e  o f  o b ta in in g  m a ss  
b a la n c e  in fo rm a tio n , o r  p u rtiu iis  th e re o f , lo  d e ­
te rm in e  th e  w a s te  re d u c t io n  e ffic ien c y  u f  d i f f e r ­
e n t  fac ili tie s , u r c a te g o r ie s  u f  fac ili tie s , in c lu d ­
ing  th e  e f fe c tiv e n e s s  o f  toxic ch e m ica l r e g u la ­
tio n s  p ro m u lg a te d  u n d e r  law s  u tl ie r  th a n  th is  
c h a p te r .

( t i l  T u  a s s e s s  th e  u ti l i ty  o f  su c h  in fu rm a tiu n  
fo r  e v a lu a tin g  tox ic  ch e m ica l m a n a g e m e n t p ra c ­
tices  a t  fac ilitie s , u r  c a te g o r ie s  o f  fac ilitie s , 
c o v e re d  by th is  sec liu n .

( I l l  T o  d e te rm in e  th e  iin |d ica tio n s  o f  m a ss  
h a lu n ce  in fu rm a tiu n  co llec liun  o n  a  n a tio n a l 
scu le  s im ila r  lu  th e  m a ss  b a lan ce  in fo rm a tio n  
co llec tion  c a rr ie d  o u t hy th e  A d m in is tra to r  u n ­
d e r  p a r a g ra p h  (3), including* im p lic a tio n s  o f  th e  
u se  u f  s u ch  co llec liun  a s  p a r t  u f  a  n a tio n a l 
a n n u a l ip ia u lt ly  tox ic  ch e m ica l re le a s e  p ru p ra m .

( 3 )  I n f n r n i a l i u n  r o l l e r l i u n

(A ) T h e  A d m in is t r a to r  s h a ll a c q u ire  a v a ilab le  
m a ss  b a la n c e  in fu ru ia tiu u  fro m  S la te s  w hich  c u r ­
re n tly  c o n d u c t (o r d u r in g  th e  5 y e a rs  a f t e r  O c to ­
b e r  17. IUUG, in i tia te )  a  m a ss  b a la n c e  o r ie n te d  
a n n u a l q u a n t i ty  toxic ch e m ica l re le a s e  p ro g ra m .
If  in fo rm a tio n  fro m  s u c h  S ta le s  p ro v id e s  an  in a d ­
e q u a te  r e p re s e n ta t io n  u f  in d u s try  c la s se s  an d  c a t ­
e g o r ie s  to  cu rry  o u t th e  p u r)iu se s  o f  th e  s tu d y , 
th e  A d m in is t r a to r  a lso  m ay  a c q u ire  m a ss  b a lan ce  
in fo rm a tio n  n e c e ss a ry  fo r  th e  s tu d y  fro m  a re p re ­
s e n ta t iv e  n u m b e r  u f  fac ilitie s  in o th e r  S ta le s .

( I t )  A ny in fo rm a tio n  a c q u ire d  u n d e r  th is  s e c ­
tion  s h a ll  he  av a ila b le  lo  th e  pub lic , ex c ep t th a t  
upon a sh o w in g  s a t i s f a c to ry  to  th e  A d m in is tra to r  
by an y  p e r s o n  th a t  th e  in fo rm a tio n  (o r a  p a r t ic u ­
la r  p a r t  th e re o f)  to  w hich  th e  A d m in is tra to r  u r  
an y  o f f ic e r , em p lo y ee , o r  r e p r e s e n ta t iv e  h a s  a c ­
ce ss  u n d e r  th is  se c tio n  if  m a d e  pu b lic  w ould  d i­
v u lg e  in fu rm a tiu n  e n t it le d  lo  p ro te c tio n  u n d e r  s e c ­
liun  I'JUO u f  T itle  lb , su c h  in fu r in a lio n  o r  p a r t

s h a ll he c o n s id e re d  c o n f id e n tia l in u t r o r d a n c . 
w ith  th e  puiqiose.H o f  th a t si-ciiun , excep t 
su ch  iu fu rm u liu u  o r  p a r t  m ay  he d isc lo sed  n, 
o th e r  o f f ic e rs , e m p lo y ees , n r  a u th o r is e d  rcp ie . 
s e u la tiv e s  o f  th e  U nited  S ta le s  c o n c e rn e d  w j||, 
c a rry in g  u u l  th is  sec tio n .

( I l l  T h e  A d m in is tra to r  m ay  p ro m u lg a te  ri g id , 
lio n s  p re s c r ib in g  p ro c e d u re s  fo r c o llec tin g  ui;i-,a 
b a lan ce  in fo rm a tio n  u n d e r  th is  p a r a g r a p h .

( I ) )  F o r  p u rp o s e s  o f  co llec tin g  m a ss  balance 
in fo rm a tio n  u n d e r  s u b p a ra g ra p h  (A), th e  A iluiinii 
t r a to r  m ay  re q u ire  th e  su b m iss io n  o f  in fo riu .it 
hy  a S ta le  u r fac ility .

( 4) M b it  LmIumcc d e f in it io n

F o r p u rp o s e s  o f  th is  su b se c tio n , th e  te rm  "m ass  
b a la n c e "  m e a n s  a n  ac ru m u lu liiin  o f  th e  ann u a l 
q u a n t it ie s  u f  ch e m ica ls  tr a n s p o r te d  to  a  facility , 
p ro d u ce il a t  a  fac ility , c o n su m e d  a t  a  fa c ili ty , used 
a t  a  fac ility , a c c u m u la te d  a t  a fac ili ty , re leased  
from  a fac ility , a n d  tr a n s p o r te d  fro m  a fac ility  a* 
a  w a s te  u r  a s  a  cu iu u ic rc ia l p ro d u c t o r  b y p roduc t 
o r  c o m p o n en t o f  a co m m erc ia l p ro d u c t u r  byp ro d ­
uct.

(Puli I. »!)-(!)!). Title III. i  313. Oct. 17, IDHIi. 100 S t., 
1741.)
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§ 1 1 0 1 1 .  I t c l u l i o n s h i p  t u  o i l i e r  low  

IK I 'C U T K A  § 3 3 1J

( a )  I n  g e n e r a l

N o th in g  in th is  c h a p te r  s h a l l—

( I I  p re e m p t an y  S ta te  o r  local law ,
(2 ) e x c e p t a s  p ro v id e d  in su b se c tio n  (Id u f tins 

sec tio n , o th e rw ise  a f f e c t  a n y  S ta le  o r  local law  ur 
th e  a u th o r ity  o f  an y  S ta t e  o r  local g o v e rn m e n t to 
a d u p t u r  en fo rc e  an y  S ta le  u r  local la w , u r

( 3 )  a f f e c t  u r  m ud ify  in an y  w ay  th e  o b liga tions  
o r  liab ilitie s  o f  a n y  p e isu n  u n d e r  o th e r  F ed era l 
law .

( b )  E f f e c t  u n  M S D H  r r « | u i r c m c f i t 4

A ny  S ta le  o r  lucal law  e n a c te d  a f t e r  A u g u s t I, 
lUbS, w hich  re q u ire s  th e  s u b m iss io n  o f  a m a tc iia l 
s a f e ly  d a ta  s h e e t  from  fac ility  u w u c rs  o r  o p e ra to rs  
s h a ll  r e q u i re  th a t  th e  d a ta  s h e e t  b e  id e n tic a l in 
c o n te n t a n d  fo rm a l  lo  th e  d a ta  s h e e t r e q u ire d  u n d e r 
su b se c liu n  (a) o f  se c tio n  1 1021 o f  th is  title . In 
udd itiun , a S ta le  o r  locality  m ay  re q u ire  th e  su b m is ­
s io n  o f  in fu rm a tiu n  w hich  is su p p le m e n ta l to  the 
in fu rm a tiu n  re q u ire d  un  th e  d a ta  s h e e t  (inc luding  
in fo rm a tio n  un  th e  location  am i q u a n t i ty  u f  h a ru rd  
o u s  ch e m ica ls  p re s e n t a t  th e  fac ility ), th ro u g h  adili

COMMUNITY I t l l l l lT - T O -K N O W ■12 § 11012
EPCtlfKA |327

(juiial sheets u tlached to the data  idic-ct o r such 
„ther means aa the S ta le  or locality cim sideia appro  

iiiia le.
I. il'.i l-J'.i, Title  I I I .  i 321, ( Id  17, P J K I I ,  lull Slat 

17171
l . i h n i r j r  W r f c m t r e M  

(Ir •III. l il i 'l K llt lfO ll l l l t l l l  4-'4Ui4llU)
(  J S  I t . - I I I .  a i l . I  K i i v i m h i m . u . I  44 i l l .  812. | IH». I i t t .  | . * ! l  I . .  I l l

§ 1 1 0 1 2 .  T r a d e  s e c re ts  | I ' l l ’ t l l t T l i  A tj 11221

I f )  Authority In wllhlmhl In fn iiiiu ilo ii 

| | )  (irn cm l Notlm ril)

( A )  W iln  reg ard  to a hazardous t l i r m ii. i l ,  an 
extrem ely hazardous substance, ur a Inxic clicmi- 
cal. any person required under section I IO(KI(d}(2), 
ll0u:i(d )(;i). 1101*1. 1102*4* or 1102a o f Ib is t it le  III  
submit in fo rm ation  to any o lber person m ay w ilb  

liuM from  siicl 1 sub m itta l tbe s>|n*i*ific rlie n iir .il  
identity (including the chemical nam e and u tlie r  
specific identification), aa defined in regulations  
prescribed by llie  A d m in is tra to r u in ler subsection
(c) o f this section, if  the person complies w ilb  
paragraph (2).

( I I )  Any person w ithholding the specific chem i­
cal identity shall, in the place on (he sub m itta l 
where the chemical identity w ould norm ally  he 
included, include the generic class or catego ry o f  
the hazardous chemical, extrem ely  hazardous sub  

stance, o r toxic chemical (as the case m ay he) 

(21 Itrqulm nciilM

(A  A person is entitled  to w ithhold info rm a  
lion under parag raph ( I )  i f  such person —

t o  claim s th a t such in fo rm ation  is a trade  
secret, on the basis o f the factors enum erated  
in subsection tb) u f  Ib is  section,

( i l )  includes in the s iih iu itt.il re ferred  lu  in 
parag raph ( I )  an explanation u f the reasons 
w hy such in fu rin a lio n  is claim ed to be a trade  
secret, based on tbe factors enum erated in sub 
section (b) o f  I his secliun, including a s|»ecific 
description o f  w by siicb factors apply, am i 

t i i l )  subm its to the A d m in is tra tor a »npy uf 
such su b m itta l, ami the in form ation  w ithheld  
from  such sub m itta l
( I I )  In  su b m ittin g  to tbe A d m in is tra tor tbe in 

form ation requ ired  by s< '.p a rag rap h  (A l(m ). a per 
Sun w ithholding in fo rm ation  under this subsection 
m ay—

( i)  des ignate, in w ritin g  and in such m inner 
as the A d m in is tra to r m ay prescribe hy regul.i 
Inui, the in furu iatiuu  which such person be 
lieves is en titled  lu be w ithheld under pant 
graph (1), and

t i i )  subm it illicit dcfitg <atcd in fo rm atio n  wcpu 
la te ly  fro m  other liib<’ iu itlion i.obuottcd  under 
(hot subsection

C 3 1 l.u iitiiiliun

T he a u th o r i ty  u n d e r  thi:* s u b se c tio n  to  w ithho ld  
in fu im a lu m  sh a ll nu t app ly  to  in fo rm a tio n  w lm h  
th e  A d m in is tra to r  h a s  d e l* m im e d , iii u cc u id .im 'c  
w ith  su h se c lio ii (c) o f  (Ilia se c tio n , is lin t a  ti .u h  
se c re t , 

tb )  T i w . I r  • m e t  fiu ttiln

No person required  lu  provide in fu ru ia tiu u  under 
this chapter m ay c la im  that the in fo rm atio n  is cu ll 
lied  to protection as a trade secret under subsection 
(a) o f  this section unless such person shows each id  

the follow ing.

(1 ) Such person has not disclosed the in fo rm a  
tiun tu any other person, o ther than a m em ber of 
a local em ergency planning ciuuuiittee , an officer 
or em ployee u f the United S ta les  •;» a S ta le  ot 
local governm ent, an em ployee u f such person, m 
a person who i* bound by a con fid en tia lity  agree  
incut, and such person has taken  reasonable h u m  

Sines to protect llie  con fiden tia lity  u f such m lo i 
m atio ii and inti nils to continue to la k e  such im  a 
Slires

( 2) ‘I'lie in fo rm a tio n  is n u t le q u ir c d  tu  b e  d r . 
c lo sed , u r  u lh e fw js c  m ade  av a ila b le , lu  th e  publii 
u n d e r  an y  u lh e r  IV dcr.il 01 S ta le  law

(1 )  D isclosure u f I)..* u ifu rilla tio n  is likely  
CilllSe substantial l ia m i In  (In ' com petitive position 
o f  s iu li person.

( I )  T h e  c l ic u u ra l id e n tity  is n u t re a d i ly  dc. 
eoveiabh*  th ro u g h  r c v e i s c  e n g in e e r in g  

t r )  T i m J c rce r cl irxulu lim i*

A s sunn  a s  p ra c t ic a b le  a f le i  ()• tu b e r  17. I'.iMti, lh« 
A d m iu is t r a tu r  sh a ll  pi e sc r ib e  r e g u la tio n s  tu  iiuph- 
m e n t th is  s e c tio n  W ith  re s p e c t to  s u b se c tio n  (b)(1) 
u f  tin s  s ee l ion . su c h  r e g u la tio n s  sh a ll be e q u iv a le n t 
tu  c o m p a ra b le  p ruvm iu iis  in th e  O cc iip a iiu u a l S a f i t \  
a n d  l lc a l ib  A d m in is tra tio n  l l a z a i d  ( 4in 11n i1u 1ca ln .it 
S ta n d a r d  (2 'J  C  F .l t .  W ill 1*2011) an d  any  re v is io n s  
s u c h  s ta n d a rd  p re s c r ib e d  by th e  S e c re ta ry  u f  l.aho i 
in a c c o rd a n c e  w ith  th e  filial ti l l in g  u f th e  u n i t  I..
(h e  lliii(c«l S ta le s  in M in t'd  S l iv l w u i h r i s  of A im  1 
ica , AI*T«(*lt) (* l.tt v T h o ilie  t l  A iu h te r

I 'f l IV lilnm  for iro r t*

I I I  In g ru c iu l
A ny p e rs o n  m ay  p e titio n  th e  A d u iu u s lia lu i l.o  

th e  d is c lo su re  n f  th e  specific  clo in n a l  u le u lily  id  
a li .tra id m is  c lu iiiic .it. an  e x l ie im d )  l i . i /a id o o .  
s u b s ta n c e ,  111 a  tox ic  1 b r u m a l  w in. Ii is t l . t im id  ,r.
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■ tra ilu  s e c r e t  u n d e r  tin's sec tio n . T h e  A dm in is­
t r a to r  m a y , in th e  a b se n c e  o f  a  p e titio n  u n d e r  th is  
p u ru i’ ra p h , in itia te  a d e te rm in a tio n , lo  h e  ca rr ie d  
n u t  in a c c o rd a n c e  w ith  th is  su b se c tio n , a s  to  
w h e th e r  in fo rm a tio n  w ith h e ld  c o n s ti tu te s  a tra d e  
s e c re t.

I l l  I n i t i a l  l e . l r w

W ith in  30 d a y s  a f t e r  th e  d a te  o f re c e ip t o f  a 
l>ctitiun u n d e r  p a ra g ra p h  (I )  (o r  u |xm  (h e  A dm in ­
is t r a to r 's  in itia tive ), th e  A d m in is tra to r  sh a ll  r e ­
view  th e  ex p la n a tio n  filed  by a t r a d e  s e c r e t  c la im ­
a n t u n d e r  su b se c tio n  (a)(3) o f  th is  s e c t io n  und  
d e te rm in e  w h e th e r  th e  e x p la n a tio n  p r e s e n ts  a s ­
s e r tio n s  w hich , if tru e , a re  s u f f ic ie n t lo  « u p |to r l a 
finding  th a t  th e  sp ec ific  ch e m ica l id e n tity  is a 
t r a d e  s e c re t .

(31 I ' l i i J i n x  o f  l u l f l r i r n t  a a n r r t i u i i x

(A ) I f  th e  A d m in is tra to r  d c le rn i i" c s  p u rs u a n t  
lo  p a r a g ra p h  (3) th a t  th e  e x p la n a tio n  p re s e n ts  
s u f f ic ie n t a s s e r tio n s  lo  s u p p o r t a find ing  th a t  th e  
a |iec ific  ch em ica l id e n tity  is u tra d e  s e c re t ,  th e  
A d m in is tra to r  sh a ll n u lify  th e  t r a d e  s e c r e t  c la im ­
a n t  th a t  h e  hus 30 d a y s  to  s u p p le m e n t th e  e x p la ­
n a tio n  w ith  d e ta ile d  in fo rm a tio n  to  s u p |io r l  th e  
a s s e r tio n s .

(I ll  If the  Adminis tra tor determines,  a f t e r  re ­
ceipt of  any supplementa l sup|Kirling detailed in­
formation under  subparag raph  (A), that the  a sse r­
tions in the  explanation a re  t ru e  and th a t  the 
S|iecific chemical identity is a trade secre t,  the 
Admin is tra to r  shull so notify (lie petitioner and 
the pe ti tioner may seek judicial review of the 
determination.

(C l I f  th e  A d m in is tra to r  d e te rm in e s , a f t e r  re ­
ce ip t u f  a n y  su p p le m e n ta l s u p p o r tin g  d e ta ile d  in ­
fo rm a tio n  u n d e r  s u b p a r a g r a p h  (A ), th a t  th e  a s s e r ­
tio n s  in th e  ex p la n a tio n  a r e  n o t t r u e  a n d  th a t  th e  
s |iec ific  ch e m ica l id e n tity  is n o t a  tr a d e  s e c re t ,  th e  
A d m in is tra to r  sh a ll n o tify  th e  t r a d e  s e c r e t  c la im ­
a n t  th a t  th e  A d m in is tra to r  in te n d s  lo  re le a s e  th e  
sp ec ific  ch e m ica l id e n tity . T h e  tr a d e  s e c r e t  c la im ­
a n t  h a s  30  d a y s  in w hich  h e  m ay  ap|>eal th e  
A d m in is t r a to r 's  d e te rm in a tio n  u n d e r  (h is s u b p a ra ­
g ra p h  lo  th e  A d m in is tra to r . I f  th e  A d m in is tra to r  
d o es  n o t r e v e r s e  h is  d e te rm in a tio n  u n d e r  th is  
s u b p a r a g ra p h  in su c h  an  a p p e a l by th e  tr a d e  
s e c r e t  c la im a n t, th e  tr a d e  s e c r e t  c la im a n t m ay  
seek  ju d ic ia l rev iew  o f  th e  d e te rm in a tio n .

(4 1  K l n d i n f  o f  t n a u f f i c i c n l  a n s m i o n s

(A ) I f  th e  A d m in is tra to r  d e te rm in e s  p u r s u a n t  
to  p a r a g ra p h  (3) th a t  Die e x p la n a tio n  p re s e n ts  
in s u f f ic ie n t a s s e r tio n s  lo  sup |M irt a fo o lin g  th a t  
th e  sp e c if ic  chem ica l id en tity  is a  tr a d e  s e c re t ,  th e

A ilm in is tra lo r  s h a ll n o tify  th e  I ru d o  s e c r e t  claim , 
n o t th a t  he h u s  30 d ay s  In a p p e a l th e  d c tc rm ln a . 
lion  Ui th e  A d m in is tra to r , o r , up o n  n sh o w in g  „f 
good cau se , a m en d  th e  o r ig in a l e x p la n a tio n  by 
p rov id ing  s u p p le m e n ta ry  a s s e r t io n s  lo  s u p p o rt 
th e  tr a d e  s e c r e t  claim .

I l l )  I f  th e  A d m in is tra to r  does  n u t r e v e r s e  his 
d e te rm in a tio n  u n d e r  s u b p a r a g r a p h  (A) a l t e r  an 
a p p e a l o r a n  ex a m in a tio n  o f  u ny  su p p le m e n ta ry  
a s s e r tio n s  u n d e r  s u b p a r a g ra p h  (A), th e  Aduiiuix 
Ira  lo r  sh a ll so  n o tify  th e  t r a d e  s e c r e t  c la im an t 
an d  (lie  tr a d e  s e c re t c la im a n t m ay  seek  judicial 
rev iew  o f  (he  d e te r in in u tiu ii.

<C) If  (he A d m in is tra to r  re v e r s e s  h is  ilv tcrin i 
n a tiu n  u n d e r  s u b p a r a g r a p h  (A) a f t e r  a n  a p p e a l or 
an  ex a m in a tio n  o f  an y  s u p p le m e n ta ry  a s s e r tio n s  
u n d e r  s u b p a ra g ra p h  (A), th e  p ro c e d u re s  u n d er 
p a ra g ra p h  (3) u f  th is  su b se c tio n  upp ly .

( e )  E x c e p t i o n  f u r  i n f o r m a t i o n  p r o v i d e d  ( o  l i m l l l i  p i o f r a -  
a i o n a l i

N o th in g  in th is  sec tio n , u r  r e g u la tio n s  adop ted  
p u r s u a n t  to  th is  s ec tio n , s h a ll  a u th o r iz e  an y  person  
to  w ithho ld  in fo rm a tio n  w h ich  is re q u ire d  to  he 
p rov ided  tu  a  h e a lth  p ro fe s s io n a l, a  d o c to r, or a 
n u rs e  in a c c o rd an ce  w ith  se c t io n  11013 o f  th is  title

( f t  I ' r o v i d i n x  I n f u r m a l i u n  l o  ( l ie  A i i n d n i . t r u l u r ;  u n i t ,  
a b i l i t y  t o  p u b l i c

A ny in fu rm a liu n  s u b m it te d  tu  th e  A d m in is tra to r  
u n d e r  su b sc c tiu n  (a)(3) u f  th is  se c tio n  o r  su b se c tio n  
(dX3) u f  th is  s e c t io n  (ex ce p t a  sp e c if ic  chem ical 
id e n tity ) sh a ll be a v a ilab le  lo  th e  p ub lic , e x c e p t th a t 
upuu  a  sh o w in g  s a t i s fa c to ry  tu  (he A d m in is tra to r  by 
an y  p u rsu it th a t  th e  in fo rm a tio n  (o r a  p a r t ic u la r  p a r t 
th e re o f)  to  w hich  th e  A d m in is tra to r  lia s  ac cess  u n ­
d e r  th is  sec tio n  i f  m a d e  pub lic  w ould  d iv u lg e  in fo r­
m a tio n  e n title d  to  p ro te c tio n  u n d e r  se c t io n  131)0 uf 
T itle  18, su c h  in fo rm a tio n  o r  p a r t  s h a ll  he con ­
s id e re d  co n fid e n tia l in a c c o rd an ce  w ith  th e  pur|H ises 
o f  ( h a t  s ec tio n , e x c e p t th a t  s u c h  in fo rm a tio n  o r  p a r t 
m ay  b e  d isc lo sed  lo  o th e r  o f f ic e rs , e m p lo y ees , or 
a u th o r iz e d  r e p re s e n ta tiv e s  o f  th e  l ln ilc d  S ta le s  con­
c e rn e d  w ith  c a r ry in g  o u t  th is  c h a p te r

( g )  I n f o r m a t i o n  p r o v i d e d  l o - S i a l e

U pon r e q u e s t by a S ta le ,  a c tin g  th ro u g h  the 
C o v e rn u r  o f  th e  S ta le , th e  A d m in is tra to r  sh a ll p ro  
v ide to  th e  S ta te  an y  in fo rm a tio n  o b ta in e d  u n d er 
s u b se c tio n  (a)(2) o f  (h is s ec tio n  and  su b se c tio n  (d)(3) 
o f  th is  sec tion .

( h )  I n f u r m a l i u n  u n  a d v e n e  r f f c r t a

I t )  In  an y  c a se  in w hich th e  id e n tity  o f  a  h a z a rd ­
o u s  ch em ica l o r  a n  e x tre m e ly  h a z a rd o u s  su b s ta n c e  
is c la im ed  a s  u t r a d e  se c re t , th e  ( r u v e n iu r  o r  S ta le
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e m e rg e n c y  reitpoilHu cnm m issiuu  e s ta b lis h e d  u n d e r  
sec tio n  IIIHII o f  th is  ti tle  sh a ll  id e n tify  th e  a d v e rs e  
hcu llli u f lc c ts  a s s o c ia te d  w ith  th e  h a z a rd o u s  cheilli- 
ra l  o r  e x tre m e ly  h a z a rd o u s  s u b s ta n c e  am i sh a ll 
a s s u re  th a t  s u c h  in fo rm a tio n  is p ro v id ed  to  any  
p e rso n  r e q u e s t in g  in fo rm a tio n  s h o u t su ch  h a z a rd  
ons ch em ica l u r  e x tre m e ly  h az n id o o s  s u b s ta n c e .

(31 In an y  c u s e  in w hich  th e  id e n tity  o f a  toxic 
chem icu l is c la im ed  a s  a  t r a d e  s e c re t ,  th e  A d m in is­
t r a to r  sh a ll  id e n tify  th e  a d v e rs e  hcu llli an d  e n v iro n ­
m e n ta l e f f e c ts  a s s o c ia te d  w ith  th e  tox ic  ch em ica l 
am i s h a ll a s s u r e  th a t  su c h  in fu r iu u lh m  is inc luded  in 
the  c o m p u te r  d a ta b a s e  re q u ire d  by sec tio n  llt)23 (j) 
of th is  t i tle  a n d  is p ro v id ed  to  an y  p e rs o n  re q u e s t i i  g  
in fo rm a tio n  a b o u t  s u ch  tox ic  chem ica l 

(tl In fo rm atio n  provided tu C n n irc u

N o tw ith s ta n d in g  an y  lim ila lio  1 c o n ta in ed  in th is  
s ec tio n  o r  a n y  o th e r  p ro v is io n  o f  law , a ll in fo rm a ­
tion re p u r te d  tu  o r  o th e rw ise  o b ta in e d  by (he  A d ­
m in is tr a to r  (o r an y  re p re s e n ta t iv e  o f  th e  A d m in is­
tra to r )  u n d e r  th is  c h a p te r  s h a ll be m a d e  a v a ilab le  to  
u d u ly  a u th o r iz e d  c o m m ittee  o f  th e  ( . in g r e s s  up o n  
w r itte n  r e q u e s t  by  su ch  a co in im llee .
(I'llb I .  33-1:13. T itle III. i  :i33. Oct. 17.  lilHli, loo S la t 
1717 I

•S'* III «lll|*lliul I'ft'I'dl'ly ftliuul'l I rtf "IlHlllillMHl '

L i b r a r y  I te f r r c n rc a  

IK J ilt mill KimrMHiiriil .'<45 f>). Ill)
C JS  lie J ll. mill Kmirii.tiitei.l | |  Itt. lit;, Ul. UJ. Ill I |lfj. I Si 
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§ 110-13 ,  P r o v i s i o n  o f  i i t f o r in u l io i t  to  
li cu l t l i  p r o f e s s i o n a l s ,  d o c t o r s ,  
u n d  n u r s e s  IK P C K T K A  § 3231

( a )  O l a f i t o i l a  o r  t f r u l u i c n t  b y  h c u l l l i  |»ru f c a r i u n a l

Ail o w n e r  o r  o p e ra to r  o f  a  fac ility  w hich is s u b  
jecl to  tl ic  re q u ire m e n t*  o f  sec tio n  11021. 11022, o r  
1IU23 o f  th is  t i t le  sh a ll p ro v id e  the  sp ec ific  ch em ica l 
id e n tity , if  k n o w n , o f  a  h a z a rd u u s  chem ica l, e x ­
tre m ely  h a z u rd u o s  s u b s ta n c e ,  o r  u tox ic  chem ica l lo 
any h e a lth  p ro fe s s io n a l w ho  re q u e s t s  su c h  in fo rm a ­
tion in w r itin g  if  th e  h e a lth  p ro fe s s io n a l p ro v id e s  a 
w r it te n  s ta t e m e n t  o f  need  u n d e r  th is  su b se c tio n  am i 
a w r i t te n  co n fid en tia lity  a g re e m e n t u n d e r  so h se c -  
tiuu (d) o f  th is  s ec tio n . T h e  w ritte n  s ta te m e n t  u f 
need s h a l l  be a  s ta te m e n t  th a t  th e  h e a lth  p ro fe s s io n  
nl h a s  a  r e a s o n a b le  b a s is  lo  sus|>ccL th a t—

(1 ) th e  in fo rm a tio n  is n ee d ed  fo r  p u rp o se s  o f  
d ia g u u s is  o r  t r e a tm e n t  o f  an  ind iv idual,

(2 ) th e  in d iv id u a l o r  in d iv id u a ls  b e in g  d ia g ­
n o sed  u r  t r e a te d  h av e  b e e n  ex p o sed  tu  th e  c h e m i­
ca l c o n c e rn e d , an d

I J> k n o w le d g e  u f  th e  sp ec ific  chem ica l id en tity  
o f  s u ch  ch e m ica l w ill iishmI in  d ia g n o s is  o r  tre a t 
iiieu t.

F o llow ing  s u c h  a w r itte n  r e q u e s t ,  th e  uw u ei oi 
o p c ro lo i to  w hom  s u c h  r e q u e s t  is m a d e  shall 
p ro m p tly  p ro v id e  th e  r e q u e s te d  in fo rm a tio n  to  th e  
h e a lth  p ro fe ss io n a l. T h e  a u th o r i ty  to  w ithho ld  the  
sp ec ific  ch em ica l id e n tity  o f  a  c h e m ica l u n d e r  sec  
lion  11012 o f  th is  ti tle  w hen  M id i in fo rm a tio n  is a 
tr a d e  s e c r e t  sh a ll  no t app ly  In ii tfo rm a liu u  re q u ire d  
to  he p ro v id e d  u n d e r  th is  s u b se c tio n , su b je c t In the  
p ro v is ions  o f  su b se c tio n  (d) o f th is  sec tio n

(b )  M o I u m I r m r i | c i i r y

A n o w n e r  o r  o p e ra to r  o f  a  fac ility  w h ich  is ouh 
je c l h i th e  r e q u ire m e n ts  o f  se c tio n  11021, 11022, oi 
11023 o f  th is  t i tle  s h a ll  p ro v id e  a  copy  o f  a m a te r ia l 
s a fe ty  d a ta  s h e e t , u n  in v e n to ry  fo rm , o r  a loxn 
chem ica l re le a s e  fo rm , inc lud ing  (h e  sp ec ific  chcitil 
c.tl id e n tity , if  k n o w n , u f a h a z a rd o u s  chem ica l, 
e x tre m e ly  h a z a rd o u s  s u b s ta n c e , o f  :• l iu ic  chem ica l, 
to  a n y  tr e a t in g  p h y s ic ian  o r  m u s e  w h t re q u e s ts  
su c h  in fo rm a tio n  if s u c h  p h y s ic ia n  o r  m u s e  tlc lc i 
m in es  t h a t—

t l )  a  m ed ica l e m e rg e n c y  e x is ts ,
(2 ) th e  sp ec ific  ch e m ica l id e n tity  u f th e  clieuil 

c.tl c o n c e rn e d  is n e c e ssa ry  fu r  u r  w ill a s s is t  in 
e m e rg e n c y  o r  f u s t  aid  d ia g n o s is  in  l ie a l i i ic n l  
an d

(3) th e  in d iv idual o r  m d iv id iid .s  b e in g  d ing  
n o sed  o r  t r e a te d  h a v e  b ee n  e x p o se d  to  th e  chcm i 
ea l co n cern ed

Im m ed ia te ly  fo llow ing  su c h  a  ic q u c s t ,  th e  o w n er ill 
o p e ra to r  to  w hom  s u c h  re q u e s t is m a d e  s h a ll  p ro  
vide th e  r e q u e s te d  in fo rm a tio n  to  th e  p h y s ic ian  m 
liu rse . T h e  a u th o r ity  to  w ithho ld  th e  sp ec ific  chetin  
ca t id e n tity  u f  a c h e m ica l fm iu  a m a le r i .il  s a fe ly  
d a ta  sh e e t , a n  in v e n to ry  fn im , o r  a toxic chem ica l 
re le a s e  fo rm  u n d e r  se c tio n  11 012 o f  th is  t i t le  w hen 
s u c h  in fo rm a tio n  is a  tr a d e  s e c r e t  sh a ll n u t app ly  to  
in fo rm a tio n  re q u ire d  to  be p ro v id e d  to  a  t re a tin g  
ph y sic ian  u r  n u rs e  u n d e r  th is  su b se c tio n  N o w rit 
te n  c o n fid en tia lity  a g re e m e n t  o r  S ta te m e n t o f  lieed 
s h a ll  h e  re q u ire d  a s  a  p reco n d itio n  u f  s u c h  d is d u  
s u r e ,  h u t  th e  o w n e r  u r  o p e r a to r  d isc lo s in g  s tu b  
in fo rm a tio n  m ay  r e q u ire  a  w r i t te n  c o n fid en tia l!! \ 
a g re e m e n t  in u c tu n lu i i iv  w ith  su b se c tio n  (d) o f  tin*  
se c tio n  am i a  s ta te m e n t  s e t t in g  fo r th  th e  item s  
lis ted  in p a r a g ra p h s  ( I )  th ro u g h  (!l) a s  so o n  a s  
c irc u m s ta n c e s  pe rm it.

(c l I ' r o c i i t i v c  n i r u a i i r c a  by b o u t h r n l l l i  p l i i f r a n M i i iu U  

( I !  I ' r i M i a i u n  o( i n f m m u t t o n

A n o w n e r  o r  o p e ra to r  o f  a fac ility  su b je c t to  Ih« 
r e q u ire m e n ts  o f  se c t io n  11(121, 11022, o r  I W2.I o f
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thin ti tle  n lu l l  p ro v id e  th e  ip e c if ic  cliem icol id e n ti­
ty , if  k n o w n , o f  a h a z a rd o u s  chem ica l, an  ex- 
t r e in r ly  h a ia rd o u n  su b slx fico , o r  u  tnxic chem ica l 
lu  an y  h e a lth  p ru feaa iu n a l (su ch  - . p hysic ian , 
t<ixicula‘/ ix l ,  o r  cp id c itiiu lu jiis t)--

(A ) w ho  is a local g o v e rn m e n t em p lo y ee  o r  a 
p e rso n  u n d e r  c o n tra c t  w ith  th e  local g o v e rn  
in c u t, an d

(III  w ho  re q u e s t*  aucli in fo rm a tio n  in w ritin g  
a n d  p rov ide*  a  w r itte n  s ta te m e n t  of need  u n d e r  
p a r a g ra p h  (2) an d  a  w r itte n  co n fid en tia lity  
a g r e e m e n t  u n d e r  su h acc tiu n  (d) o f  th is  s ec tio n , 

h o llo w in g  s u c h  a w ritte n  r e q u e s t ,  th e  o w n e r  o r  
n |ie r* U ir In  w hom  su c h  r e q u e s t  is m a d e  sh a ll 
p ro m p tly  p ro v id e  th e  ic q u c s le d  in fo rm a tio n  to  th e  
local h e a lth  p ro fe s s io n a l . T h e  a u th o r ity  to  w ith ­
hold  th e  S|>eeific ch e m ica l id e n tity  o f  a  chem ica l 
u n d e r  se c t io n  11042 o f  th is  t i t le  w h en  su c h  in fo r ­
m a tio n  is a t r a d e  s e c r e t  sh a ll n o t  app ly  lo  in fo r ­
m a tio n  re q u ire d  to  be p ro v id e d  u n d e r  th is  s u b se c ­
tio n . su b je c t lo  th e  p ro v is io n s  o f  s u b se c tio n  (d) u f  
th is  s ec tio n .

H I  W r it te n  a ta lc m rn l  o f  n e rd

T h e  w r i t te n  iiUiU-nient o f  n ee d  s h a ll h e  a s t a t e ­
m e n t th a t  d e s c r ib e s  w ith  r e a s o n a b le  de ta il o n e  o r 
m o re  o f  th e  fo llow ing  h e a lth  n e e d s  fo r th e  in fo r ­
m atio n :

IA I T o  a s s e s s  ex |K isu re  o f  p e rs o n s  liv ing  in a 
local co m m u n ity  lo  th e  h a z a rd s  o f  th e  chem icu l 
co n c e rn ed .

( I l l  To c o n d u c t o r  a s s e s s  sa m p lin g  to  d e t e r ­
m ine  e a |x is u r e  lev e ls  o f  v a r io u s  |H jpulaliun 
g ro u p s

<(') In  c o n d u c t |K-riodic m ed ica l su rv e illan ce  
o f  ex|Hi.M-d im p u ta tio n  g ro u p s .

( I t )  T o  p ro v id e  m ed ical t r e a tm e n t  to  cx |x)Sed 
in d iv id u a ls  o r  p o p u la tio n  g ro u p s .

(K> T o  c o n d u c t s tu d ie s  lo  d e te rm in e  th e  
h e a lth  e f f e c ts  o f  cx |«> sure.

(K l T o  c o n d u c t s tu d ie s  to  a id  in th e  id e n tif i­
ca tio n  o f  a  ch em ica l th a t  m a y  re a so n a b ly  be 
a n t ic ip a te d  to  c a u se  a n  o b s e rv e d  h ea lth  e f fe c t.

I d l  I . i n r i d r n l i a h l y  a g r e e m e n t

A ny p e rso n  o b ta in in g  in fo rm a tio n  u n d e r s u b se c ­
tion  (a) n r  (c) u f  th is  s e c tio n  sh a ll, in ac co rd an ce  w ith  
su ch  su b se c tio n  (a) o r  (c) o f  th is  s e c t io n , be re q u ire d  
lo  a g r e e  in a  w r i t te n  c o n fid e n tia lity  a g re e m e n t th a t  
he w ill not u s e  th e  in fo rm a tio n  fu r  any  p u r |a ise  
o th e r  th a n  th e  h e a lth  n e e d s  a s s e r te d  in th e  s la le -  
m e iil o f  n ee d , e x c e p t a s  m ay  o th e rw is e  be a u th o ­
rized  by th e  te rm s  o f  th e  a g re e m e n t  o r  by  th e  
|M-rsiui p ro v id in g  su c h  in fo rm a tio n . N o th in g  in (his 
xuhst-cliu ii s h a ll  p re c lu d e  th e  p a r l ie s  lo  a c o n fid e n ­

tia li ty  a g r e e m e n t  fro m  p u rs u in g  a n y  rem e d ie s  to  
th e  e x te n t  p e rm itte d  by law .

( c l  I t c x u l a t f i o i *

Ax so o n  a s  p ra c t ic a b le  a f t e r  O c to b e r  IT, IDh'li, th e  
A d m in is tra to r  s h a ll  p ro m u lg a te  r e g u la tio n s  d c s r r ih  
ing  c r i te r ia  an d  p a r a m e te r s  fu r th e  s ta te m e n t  u f 
need  u n d e r  s u b s e c t io n 1 (a) a n d  (c) o f  th is  s ec tio n  und 
th e  c o n fid e n tia lity  a g re e m e n t  u n d e r  su b se c tio n  (d) 
o f  th is  sec tio n .
(I’uli L. tro-4!W. Title III. { 323, Oct IT. ItlW,. ton S lat 
ITSOI

• So in origin*) I'ruLttly ahuuld tx  ''lu lrittthiin"

§ 110-1-1. I 'u b l i c  uvuiInlri li ty o f  p inna, dulu  
sh e e t s ,  fo rm s ,  und  follow tip  n o ­
t ice s  (E I 'C K T K A  § .1211

( a t  A v a i l a b i l i t y  t o  p u b l i c

E ach  e m e rg e n c y  rcsjH inse p lan , m a te r ia l  s a fe ty  
d a ta  s h e e t ,  lis t d e s c r ib e d  in  sec tio n  11021(a)(2) o f  
th is  ti tle , in v e n to ry  fo rm , to i i c  c h e m ica l r e le a s e  
fo rm , a n d  fo llu w u p  e m e rg e n c y  no tice  s h a ll  lie m ade 
av a ilab le  lo  th e  g e n e ra l  pub lic , c o n s is te n t w ilh  s e c ­
tion  11042 o f  th is  t i tle , d u r in g  n o rm a l w ork ing  
h o u rs  a l  th e  lo ca tio n  o r  lo c a liu u s  d e s ig n a te d  by th e  
A d m in is tra to r , G o v e rn o r , S la te  e m e rg e n c y  res |K insc 
com m issio n , u r local e m e rg e n c y  p la n n in g  co m m ittee , 
a s  a p p ro p r ia te . U |xm  r e q u e s t  by an  o w n e r  o r o p e r ­
a to r  o f  a  fac ili ty  s u b je c t  lo  th e  r e q u ire m e n ts  u f  
sec tio n  11022 o f  th is  ti tle , th e  S ta t e  e m e rg e n c y  
re s p o n s e  c o m m iss io n  an d  th e  a p p ro p r ia te  local 
e m e rg e n c y  p la n n in g  c o m m itte e  s h a ll w ith h o ld  from  
d isc lo su re  u n d e r  Ih is  s e c tio n  th e  lo ca tio n  o f  any  
specific  c h e m ica l r e q u ire d  by se c t io n  11022(d)(2) u f  
th is  t i tle  to  be c o n ta in e d  m a n  in v e n to ry  fo rm  as  tie r  
II in fo rm a tio n .

tb t Notice of public avaiU blltly

E ach local e m e rg e n c y  p la n n in g  c o m m itte e  sh a ll 
an n u a lly  p u b lish  a  n o tice  in  local n e w s p a p e rs  th a t 
th e  e m e rg e n c y  rc s |x m s e  p la n , m a te r ia l  s a f e ty  d a ta  
s h e e ts ,  a n d  in v e n to ry  fo rm s  h a v e  b ee n  s u b m it te d  
u n d e r  th is  se c tio n . T h e  n u tice  sh u ll s t a t e  th a t fo l­
low-up e m e rg e n c y  n o tic e s  m ay  s u b s e q u e n tly  be is 
s u e d . S u c h  nu tice  s h a ll  a n n o u n c e  th a t  m e m b e rs  u f 
th e  pub lic  w hu  w ish  to  rev iew  a n y  su ch  p la n , s h e e t , 
fo rm , o r  fo llu w u p  n o tic e  m ay  do so  a t  th e  location  
d e s ig n a te d  u n d e r  s u b se c tio n  (a) u f  Ih is  s ec tiu n .
(I“ub I .  99-4W . T ule 111. J 224. (le t 17. 1‘JHli, 100 S t . t  
1752)

l . i b r u r ;  l l c f e lc l i c t r  
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§ 1 1 0 1 5 .  E n f o r c e m e n t  [ K P U I T K A  § .1 2 5 1

f a )  C iv i l  p c n u l f I r a  f u r  c n i c f g c n r y  p l a n n i n g

T I il* A d m in is tra to r  m ay  o r d e r  a fac ility  o w n e r  o r 
o p e ra to r  (ex cep t a n  o w n e r  o r  o p e ra to r  n f  a fac ility  
d e s ig n a te d  u n d e r  sec tio n  11002(b)(2) o f  th is  title )  to  
com ply w ith  se c t io n  11002(c) o f  th is  t i t le  and  auc tion  
11003(d) o f  th is  ti tle . T h e  U n ite d  S ta te n  d is tr ic t  
co u rt fu r  th e  d is tr ic t  in w h ich  th e  fac ili ty  ia lo ca ted  
shall h av e  ju r isd ic tio n  to e n fo rc e  th e  o rd e r , u nd  an y  
|H<rauu w ho v io la te s  o r  fa ils  to  o b e y  su c h  an  o rd e r  
shall he liu ldc to  th e  U n ited  S ta le s  fu r  a civil p e n a l­
ly  n f n o t m o re  Ih an  $25,000 fo r  e a c h  d ay  in w hich  
such  v io la tion  o c c u rs  o r  s u c h  f a i lu re  lu  com ply  
con tinues .

l b )  ( T v i l .  • t l n t i i i U l m l U r .  a n d  c r l o i l n u l  p r n a l t l r a  f o r  
e i n e i g t - n r y  n u l l f l c u l i n u

(1 )  CI  a  ■ • I a d m i n i s t r a t i v e  p e n a l t y

(A ) A civil p en a lly  o f  n u t m u re  th a n  $25,000 
p e r  v io la tion  m a y  he a s s e s s e d  hy th e  A dn iin islru - 
lo r  in  ih e  c a se  o f  u v io la tion  u f  th e  r e q u ire m e n ts  
o f sec tio n  11004 o f  th is  title .

(II )  N o civil p e n a lty  lim y be  a s s e s s e d  u n d e r  th is  
su b se c tio n  u n le s s  th e  p e rs o n  a c c u se d  o f  th e  v io la ­
tion  is g iv en  n o tice  a n d  o p p o r tu n ity  fo r  a  h e a rin g  
w ilh  re s p e c t lo  th e  v io la tion .

(C )  In  dcle riiiiiiiiq r  th e  a m o u n t u f  an y  p en a lty  
a s s e s se d  p u r s u a n t  to  th is  s u b se c tio n , th e  A dm in is­
t r a to r  sh a ll la k e  in to  a c c o u n t th e  n a tu r e ,  c irc u m ­
s ta n c e s , e x te n t an d  g ra v i ty  o f  th e  v io la tion  ur 
v io la tions  an d , w ith  r e s p e c t lo  th e  v io la to r, ab ility  
to  pay . an y  p r io r  h is to ry  o f  s u c h  v io la tio n s, th e  
d e g re e  o f  cu lp ab ility , econom ic  b e n e f i t  o r s a v i n g  
(if a n y ) r e s u lt in g  fro m  th e  v io la tio n , a n d  su ch  
o th e r  m a tte r s  a s  ju s tic e  m ay  re q u ire .

(2) H a* *  II a d o iin la l .a l iv e  p e n a lly

A civil |>enalty  o f  n o t  m o re  th a n  $25,000 p e r  day  
fo r e a ch  d ay  d u r in g  w h ich  th e  v io lu tion  co n tin u e s  
m ay  b e  a s s e s s e d  by th e  A d m in is t r a to r  in th e  ca se  
u f  a v io la tion  n f  th e  re q u ire m e n ts  o f  sec tio n  1 1004 
of th is  title . In  th e  c a se  o f  u seco n d  o r  s u b s e ­
q u e n t  v io lation  th e  a m o u n t o f  s u c h  p en a lly  m ay 
be n u t  m o re  th a n  $75,000 fo r e a c h  day  d u r in g  
w hich  (be  v io la tion  c o n tin u e s . A ny  civil |>citully 
u n d e r  th is  su b se c tio n  sh a ll  be  a s s e s s e d  an d  co l­
le c ted  in th e  Kuinc m a n n e r , am ) s u b je c t to  th e  
sam e  p ro v is io n s , a s  in  th e  c u se  n f  civil p en a ltie s  
a s s e s se d  und co llec ted  u n d e r  sec lion  2 til5  o f  T itle  
15. In  an y  p ro cee d in g  fu r  th e  a s s e s s n ie u t  u f  a 
civil p en a lly  u n d e r  th is  su b se c tio n  th e  A d m in is tra ­

to r  m ay  is s u e  su h p u eriu *  fu r  (lie  a t te n d a n c e  und  
te s tim o n y  o f  w itn e s s  *s an d  th e  p ro d u c tio n  o f  r e le ­
v a n t  p a p e rs , h o n k s , and  d o c u m e n ts  u n d  m ay  
p ro m u lg a te  ru le s  fu r d isco v e ry  p ro c e d u re s

( 3 )  J u d i c i a l  a a a r a a m c n l

T h e  A d m in is t r a to r  m ay  b r in g  an  a c tu m  in th e  
U nited  S ta le s  D is tr ic t  em u I fo r th e  a p p ro p r ia te  
d is tr ic t to  a s s e s s  u ud  collect n p e n a lty  o f  n o t m ore  
th a n  $25,000 p e r  d a y  fo r e a c h  d a y  d u r in g  w hich 
th e  v io la tion  c o n tin u e s  in Ihe  c a s e  o f  a v io la tion  o f  
th e  re q u ire m e n ts  o f  sec tio n  1 in n  I u f (h is  t i tle  In 
th e  c a se  u f  a se c o n d  o r  s u b s e q u e n t  v io la tio n , th e  
a m o u n t u f  su c h  jn-nulty  m ay  h e  n o t m o re  th a n  
$75,000 fo r  each  d a y  d u rin g  w h ich  th e  v io la tion  
c o n tin u e s .

t I )  ( *r I tn lo a l (X it a ll lea

A ny p e rso n  w hu  kno w in g ly  a n d  w illfu lly  fail to 
p ro v id e  no tice  in a c c o rd a n c e  w ith  s e c t io n  1 1001 of 
th is  ti tle  sh a ll , u p o n  conv ic tio n , be f in e d  u u l m u te  
th a n  $25,000 o r  im p riso n ed  fu r  n u t m u re  th a n  tw o  
y cu rs , o r  b o th  (o r  in th e  c a s e  u f  a  seco n d  ur 
s u b s e q u e n t  co n v ic tio n , sh a ll he  f in e d  n o t m o re  
th a n  $50,000 o r  im p riso n ed  fo r u u l m o re  th a n  five 
y e a rs , o r  huth).

( c )  C iv i l  u n d  a d n ilr i la lra t l i r  p c io illrra  fo r  r e p o t t i n g  i t  
qu lrcm co t*

(1 ) A ny |>ersmi (o th e r  th a n  a  g o v e rn m e n ta l  e n d  
ty ) w hu v io la te s  a n y  re q u ire m e n t  o f  s e c t io n  11022 o r 
110211 u f  th is  t i tle  s h a ll  be liab le  to  th e  U n ite d  S ta te s  
fo r  a  civil |ie u a lty  in an  a m o u n t n o t to  exceed  
$25,000 fu r  e a c h  s u c h  v io lation .

(2 ) A ny |>en>nn (o th e r  th a n  a  g o v e rn m e n ta l cu ll 
ly )  w ho v iu lu le s  a n y  re q u ire m e n t  u f  .sectiun  11021 o r 
1 1 0 1.7(h) u f  th is  ti t le ,  a n d  an y  p e rs o n  w h u  fails  to  
fu rn is h  to  th e  A d m in is l ia tn r  in fo rm a tio n  re q u ire d  
u n d e r  se c tio n  H U42(aK2) o f  th is  t i t le  s h a l l  be liab le 
to  th e  U n ited  S ta t e s  fu r  a rivil |K -nalty  in a n  am o u n t 
n u t lo  ex c e e d  $10,000 fu r each  s u c h  v io la tio n

(3 ) K a d i d ay  a  v io la tio n  d e s c r ib e d  in  p u ra g ra p h
(1) u r  (2) c o n tin u e s  s h a ll ,  fo r p u rp o s e s  o f  th is  s u b  
sec tio n , c o n s t i tu te  « s e p a r a te  v io la tion

( t )  T h e  A d m in is t r a to r  m ay  a s s e s s  a n y  civ il pena l 
ly  fo r w h ich  a  p e rs o n  is liab le  u n d e r  t in s  s u b s e t lion 
by a d m in is tra tiv e  o ld e r  o r m ay  b r in g  an  ac tio n  to 
a s s e s s  a n d  c u l le d  th e  p en a lty  in th e  U n ite d  S ta te s  
d is tr ic t  c o u r t  fu r  (b e  d is tr ic t  in w h ich  th e  pec .o it 
fro m  w hom  tb e  p e n a lty  is s o u g h t  r e s id e s  m  m 
w hich  su c h  p e r s o n 's  pi m cip.il p la ce  u f  b u s in e s s  i> 
located
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(d l  C iv il, vdm lnU lrM llve , am i c r im in a l  p rn a t l l r*  w ith  
t f i p v t l  lit t r a d e  v c rre U

t i t  ( te ll and a d ii iin fv tra ltv c  p r lia lljr  fu r f r tv u ln u i 
c la im .

I f  (lie A illilillistruU ir i le le r iii in e s— 

lA H i)  u n d e r  se c t io n  11012(3X1) u f  lliiu title  
H int an  e« |d a n u (io n  s u b m it te d  by  a t r a d e  s e c r e t  
c la im a n t p re s e n t s  in s u ff ic ie n t a s s e r tio n s  lo  sup- 
p n r l  a f in d in g  ll iu t a x |iec ific  ch e m ica l id e n tity  
is a tr a d e  s e c r e t ,  u r  (ii) a f t e r  rece iv in g  s u p p le ­
m e n ta l sup |H > rling  d e la d e d  in fo rm a tio n  u n d e r  
se c tiu n  1)042(il)(3XA) o f  (h is  ti tle , (h u t th e  s p e ­
c ific  chem ica l id e n tity  is n o t a  t r a d e  s e c re t)  an d

( I I )  th a t  th e  t r a d e  s e c r e t  claim  is f r iv o lo u s , 

th e  t r a d e  s e c re t  c la im a n t is liab le  fu r  a |ie n a lty  u f  
J 25,000 |ie r  c la im . T h e  A d m in is tra to r  m ay  a s s e s s  
Ihe  |>cnal(y by a d m in is tr a t iv e  o rd e r  u r  m ay  b r in g  
an  ac tio n  in th e  a p p ro p r ia te  d is tr ic t  c o u r t o f  th e  
U n ited  S ta le s  U> a s s e s s  und  r o l l e d  (he p cn u lly .

(21 C r im in a l pena lty  to r  d i.c loaure  o f  trade accrcl 
tn fu rm a lh in

A ny pc-rson w ho  k n o w in g ly  am i w illfu lly  d iv u lg ­
e s  o r  d isc lo ses  a n y  in fo rm a tio n  e n t it le d  lo  p ro te c ­
tion  u n d e r  se c t io n  11042 u f  th is  t i tle  sh u il, u |ion  
conv iction , he s u b je c t  lo  a fine  u f  n u t m u re  th a n  
(20 ,0 0 0  u r  to  im p r is o n m e n t n o t to  e x c eed  one 
y ex r, o r  both .

( c > S p e c i a l  e n f o r c e m e n t  p r u v i a l o n a  f o r  a r r t i o n  11013

W h e n ev e r any  fac ili ty  o w n e r  o r  o p e ra to r  re q u ire d  
to  p ro v id e  in fo rm a tio n  u n d e r  sec tio n  11042 o f  th is  
ti tle  to  a h ea lth  p ro fe s s io n a l w ho h a s  r e q u e s te d  
such  in fo rm a tio n  fa ils  o r  r e fu s e s  lo  p ro v id e  s u ch  
in fo rm a tio n  in a c c o rd a n c e  w ith  su c h  sec tiu n , su c h  
h ea lth  p ro fe s s io n a l m ay  b r in g  a n  ac tio n  in th e  a |t- 
p ro p riu te  U n ited  S la t e s  d is tr ic t  c o u r t  lu  r e q u ire  
such  fac ility  o w n e r  o r  o |ie r a to r  to  p ro v id e  th e  in fo r ­
m ation . S uch  r n u r l  sh a ll h a v e  ju r isd ic tio n  to  is su e  
such  o rd e r s  and  ta k e  su c h  o th e r  ac tio n  a s  m a y  he 
n e c e ss a ry  lo  e n fo rc e  th e  r e q u ire m e n ts  u f  s e c tio n  
11043 o f  th is  title .

I f )  Procedures for a d m in is tra tive  penalties

( I )  A ny  p e rso n  a g a in s t  w hom  a civil p e n a lly  is 
a s s e s se d  u n d e r  th is  se c tiu n  m ay  o b ta in  rev iew  
th e re o f  in  th e  a p p ro p r ia te  d is t r i c t  c o u r t  u f  th e  U n it­
ed S ta le s  by f  ling  a  nu tice  o f  ap p e a l in su c h  c o u r t  
w ith in  30  d ay s  a f t e r  th e  d a le  o f  su c h  o rd e r  a n d  by 
s im u lta n e o u s ly  se n d in g  a  copy  u f  s u c h  nu tice  by 
ce rtif ie d  m ail to  th e  A d m in is tra to r . T h e  A d m in is ­
tr a to r  s h a ll  p ro m p tly  file in su c h  c o u r t  a c e r t if ie d  
copy n f  th e  reco rd  U | x m  w hich  su ch  v io la tio n  w as 
found  o r  su ch  p e n a lly  iu q io sed . I f  a n y  p e rso n  fa ils  
lo  pay  a n  a s s e s s m e n t  o f  a  civ il p e n a lly  a f t e r  it  h a s  
becom e a fina l an d  u n a p p e a la b le  u r d e r  o r  a f t e r  th e

a p p ro p r ia te  c o u r t  h a s  e n te re d  fin a l ju d g m e n t j„ 
fav o r  o f  th e  U nited  S ta le s ,  th e  A d m in is t r a to r  n ,a y 
re q u e s t  Ih e  A tto rn e y  G e n e ra l o f  th e  U n ite d  .S lau-, 
tu  in s ti tu te  a  civil a i l io n  in un  u p p rn p r ia tc  d is tr ic t 
c o u r t  o f Ih e  U n ited  S la t e s  lo  co llec t th e  p e n a lty , and 
su ch  c o u r t s h a ll  h ave  ju r isd ic tio n  tu  ho u r am i decide 
a n y  su ch  ac tio n . In  h e a r in g  s u c h  ac liu n , (h e  co u rt 
sh a ll h av e  a u th o r ity  to  rev iew  Ih e  v io la tion  a n d  (he 
a s s e s s m e n t  u f  th e  civil p e n a lly  nn  Ihe  reco rd .

(2 )  T h e  A d m in is tra to r  m ay  is s u e  s u b p o e n a s  (llr 
(he  a t te n d a n c e  a n d  te s t im o n y  u f  w itn e s s e s  a n d  the 
p ro d u c tio n  o f  re le v a n t p a p e rs , b o o k s , o r  d o cu m en ts  
in co n n ec tio n  w ith  h e a r in g s  u n d e r  th is  sec tio n . | n 
c a se  o f  co n tu m a c y  o r  re fu s a l  to  o bey  a su b p o e n a  
is su e d  p u r s u a n t  to lliis  p a r a g r a p h  am i s e rv e d  iqum 
a n y  p c rsu n , th e  d is tr ic t  c o u r t  u f  th e  U n ited  S la te s  
fo r  a n y  d is tr ic t  in w h ich  s u c h  p e rso n  is found, 
re s id e s , o r  t r a n s a c ts  b u s in e ss , u p o n  ap p lica tio n  by 
th e  U n ited  S ta te s  a n d  a f t e r  n u tic e  to  s u c h  person , 
sh a ll h av e  ju r isd ic tio n  tu  Is su e  a n  o rd e r  req u ir in g  
su c h  |>ersun lo  a p p e a r  a n d  g iv e  te s t im o n y  b e fo re  the 
a d m in is tra tiv e  law  ju d g e  o r  lu  a p p e a r  a n d  p roduce 
d o c u m e n ts  b e fu re  th e  a d m in is tr a t iv e  law  ju d g e , nr 
b o th , an d  a n y  fa i lu re  to  o b ey  s u c h  o r d e r  o f  (he 
c o u r t  m ay  h e  p u n ish ed  by su c h  c o u r t  us a  co n tem p t 
th e re o f .
( I ' u b  I.. 9 9 - 4 9 9 .  T i t le  I I I .  } 3 2 5 .  O c t .  17, IIIHG. 100 S la t  
17 5 3 )

l . i t im r )  H c re m tre v  

11 r  ■ It It .in ] t.'nv iru iiiiirn t * ~ 2S 5( 10), Jit
C J  S. I l r . l l h  .m l ta iv iru n iiif i l l  | |  I'J, 50. tu  I r l  . c i | . IIS , ISt tu 
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( i ) A u t h o r i t y  l u  b r i n g  c i v i l  a c t i o n *

( I )  C i l i x c n  t u i l i

E x c e p t a s  p ro v id e d  in su b se c tio n  (e) o f  th is 
se c tiu n , a n y  p e rso n  m a y  co m m e n c e  a civil ac liun  
on  h is  o w n  b e h a lf  a g a in s t  (h e  fu lluw ing :

(A ) A n o w n e r  o r  o p e ra to r  o f  a  fac ili ty  fur 
fa i lu re  to  do  an y  u f  th e  fo llow ing :

( i)  S u b m it a  fo llu w u p  e m e rg e n c y  n u tice  un 
d e r  s e c t io n  11004(c) o f  th is  title .

(II) S u b m it u m a te r ia l  s a f e ty  d a ta  s h e e t  ur 
a l is t u n d e r  se c t iu n  11021(a) u f  th is  title

( i i i )  C o m p le te  an d  s u b m it  a n  in v e n to ry  
fo rm  u n d e r  se c tio n  11022(a) o f  th is  t i t le  con­
ta in in g  tie r  I in fo rm a tio n  a s  d e sc r ib e d  in sec ­
tion  11022(dX l) o f  th is  t i t le  u n le ss  s u c h  re ­
q u ire m e n t d o es  n o t ap p ly  b y  re a s o n  o f  the 
second  s e n te n c e  o f  se c tio n  1 1022(a)(2) u f  Ibis 
ti tle .

r: r - ■ n *-OV -.V .V 1-^.
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( iv )  C u inp lc lu  u nd  su b m it a toxic ch e m ica l 
r e le a s e  fo rm  u n d e r  se c tio n  11022(a) o f  th is  
t i tle .
I l l )  T h e  A d m in is tra to r  fo r fa ilu re  lo  do uuy 

o f  Ih e  fo llow ing :

( I)  P u b lish  in v e n to ry  fo rm s  u n d e r  se c tio n  
11022(g) o f  Ih is  ti tle  

t i i )  lleap u n d  to  a  petit inn to  nihl u r  ile le te  u 
ch em ica l u n d e r  sec tio n  11023(e)(1) o f  th is  t i t le  
w ith in  I HO d a y s  a f t e r  re c e ip t u f th e  p e titio n .

( i i i )  P u b lish  a  toxic c h e m ica l r e le a s e  fo rm  
u n d e r 1 11022(g) n f  Ih is title .

( iv )  E s ta b lish  a c o m p u te r  d a ta b a s e  in a c ­
c o rd a n c e  w ilh  sec tio n  I I022(j) o f  th is  title .

(v )  P ro m u lg a te  t r a d e  s e c re t  r e g u la tio n s  
u n d e r  sec tion  11 0 12(c) o f  (h is  lillc .

(v i)  K ein ler a  decision  in re s p o n s e  In a 
p e titio n  u n d e r  sec tio n  11042(d) u f  th is  t i tle  
w ith in  0 m o n th s  a f te r  re c e ip t u f  th e  peliliin i. 
(C> T h e  A d m in is tra to r , a  S ta le  G o v e rn o r , o r

a S ta l e  e m e rg e n c y  rcs |x> nse    m iss io n , fu r
fa ilu re  lo  p rov ide a  m e ch an ism  fo r p u b lic  a v a il­
ab ility  o f  in fo rm a tio n  in a c c o rd an ce  w itli s e c t io n  
1 1014(a) o f  (Ids l i llc .

( I ) )  A S ta le  G u v c rn u r  o r  a  S ta le  e m e rg e n c y  
re s p o n s e  ciu iu iiission  fo r f a i lu re  lo  re s p o n d  lo  a 
r e q u e s t  fo r tie r  II in fo rm a tio n  m ille r  s r i i i in i  
11022(e)(3) o f Ib is  t i t le  w ith in  120 d a y s  l i f te r  th e  
d a le  o f  rece ip t o f  tb e  r e q u e s t .

(21 S ta te  u r  lucnl iiuilM

(A ) A ny  S ta te  o r  local g o v e rn m e n t m a y  co m ­
m ence a  civil ac tio n  a g a in s t  a n  o w n e r  n r  o p e r a to r  
o f  a fac ility  fo r fa i lu re  to  do a n y  o f th e  fo llow ing : 

(I)  P rov ide  n o tif ic a tio n  lo  tb e  e m e rg e n c y  r e ­
sp o n se  com m ission  in th e  S ta l e  u n d e r  se c tio n  
11002(c) o f  Ih is  t i tle .

(Ii) S u b m it a m a te r ia l  s a f e ty  d a ta  s h e e t  o r  a 
lis t u n d e r  sec tio n  11021(a) o f  th is  title .

( I ll )  M ake av a ila b le  in fo rm a tio n  r e q u e s te d  
u n d e r  sec tio n  11021(c) u f  Ih is  title .

(Iv ) C om plete  a n d  su b m it an  in v e n to ry  fo rm  
u n d e r  sec tiu n  11022(a) o f  th is  ti tle  c o n ta in in g  
t i e r  I in fo rm a tio n  u n le ss  s u c h  le q u ire m e iil  d u es  
n o t ap p ly  by re a s o n  o f  th e  sccu n d  s e n te n c e  o f  
se c tio n  11022(a)(2) o f  th is  Lille.
( I I )  A ny  S ta le  e m e rg e n c y  re s |io n su  c o m m iss io n  

o r  local e m e rg e n c y  p la n n in g  com iiiiU cc m a y  co m ­
m ence  u civil ac tio n  a g a in s t  a n  o w n er u r  o p e ra to r  
o f  a  fac ili ty  fu r  fa i lu re  Ui p ro v id e  in fo rm a tio n  
u n d e r  se c t io n  11002(d) u f  th is  t i t le  u r  fo r  f a i lu re  to  
s u b m it  t i e r  II in fu rm u liu n  u n d e r  se c tiu n  
ll0 2 2 (eH D  o f  th is  t i tle .

‘12 § WU-lfi*
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(C l A ny S la t e  m uy rii iiim eu ru  n civil u r lio o  
a g a in s t  th e  A d m in is tra to r  fo r fa i lu re  In  p ro v id e  
in fo rm a tio n  lo  llo : S ln lo  u n d e r  se c t io n  11012(g) o f 
t in s  tillc . 

ttjl V rtm r

I I I  A ny  ac tio n  u n d e r  siib .-tcd iou  fa) o f  I b i s to 'd o m  
a g a in s t  a n  o w n e r  u r  o p e ra to r  o f  a fac ility  slo ill be  
b ro u g h t ill th e  d is tr ic t  em u t lo r  th e  i l is t r o  I in w Inch 
th e  a l le g e d  v io la tion  u c e iirn  <1.

12) A ny  ac tio n  u n d e r tilihaccliiu i (a) o f  th is  uee lio n  
a g a in s t  th e  A d m iiiis liu lo r  m ay  b -  b r o u g h t  in  th e  
U n ited  S ta le s  D is tr ic t C o u rt fo r th e  I list r ie l o f 
C o lum bia , 

ic) tutuf
T h e  d is tr ic t  c o u r t  sh a ll h a v e  ju r isd ic tio n  in iielnm -i 

b ro u g h t u n d e r  siilisee liim  (a) n f Ih is  s e e l iu n  a g a in s t 
ail o w n e r  n r  o p e ra to r  o f  a  fac ility  In  e n fo rc e  Ihe  
re q u ire m e n t  co n c e rn e d  a n d  lo  im pose  a n y  civil pen  
a lly  p ro v id e d  fo r v io la tion  n l l l ia l  r .-i|iiiii-iiicn l ' l l o - 
d is tr ic t  c o u r t  s h a ll  h av e  ju r isd ic tio n  ill a c tio n s  
b ro u g h t u n d e r  su liscc lim i (a) id  th is  m i -c I i i h i  a g o n is t  
Ihe A ilm iu is tru h ir  to  o rd e r  th e  A ilm im s lru ln r  to  
p e r fo rm  th e  ac t o r  d u ly  cn iicciiu -il 

(til N n lii't

( U  N o  ac tio n  m a y  !»»? co m m en ce d  n m lc r  m iIim ** 
(ion (.»)(IXA) u f  Ltii.i s ec tio n  p r io r  In  tin d a y s  a f te r  
th e  p la in ti f f  lias  g iv e n  u n l i t r  n f  tin* V iolation
tti th e  A d m in is tra to r . th e  S t a i r  in w h ich  th e  a l le g e d  
v in l.ilinn  o c c u rs , an d  th e  a l le g e d  v io la to r  N o tice  
u n d e r  th is  p a r a g r a p h  .-dull lie  g iv e n  in M ich m a n n e r  
a s  th e  A d m in is tra to r  sh a ll  p re s c r ib e  l»y re g u la tio n  

(7 ) N n  ac liu n  m ay  he co m m en ce d  u n d e r  s u b se c  
linn (a)(1)(H) u r  (a)(1)(C) n f  th is  se c tio n  p r io r  In tin 
d a y s  a f t e r  th e  d a le  nn  w h ich  th e  p l.n u l if f  g iv e s  
no tice  lu  th e  A d m in is tra to r , S la te  ( in v e n to r , u r  
S ta le  e m e rg e n c y  re s p o n s e  c o m m iss io n  (as  th e  e a se  
m uy lie) th a t  th e  p la in tif f  w dl co m m en ce  th e  ac tio n  
N o tice  u n d e r  th is  p a r a g ra p h  sh a ll h e  i;iveti in s u ch  
m a n n e r  a s  th e  A d m in is tra to r  sh a ll  p re s c r ib e  l»y 
re g u la tio n .

(r)  l.indlM tiun

N n a c tio n  m ay  he co m m en ced  u n d e r  s iih s e c tin n  
(a) u f  th is  se c tio n  a g a in s t  a n  o w n er o r  n p e ra lo r  o f  a 
fac ility  if th e  A d m in is tra to r  lots co m m en ce d  a n d  is 
d ilig e n tly  p u rs u in g  a n  a d m in is tr a tiv e  o r d e r  o r  civil 
ac tio n  In e n fo rc e  th e  r e q u ire m e n t  c o n c e rn e d  n r  In 
im p o se  a  civil p e n a lty  u n d e r  Ih is  c h a p te r  w ith  re  
s p e c l tu  th e  v io la tion  u f  th e  re q u ire m e n t 

(() Co.U
T h e  c o u r t ,  in is su in g  an y  fina l o r d e r  m  a n y  ac tio n  

b ro u g h t p u r s u a n t  to  th is  se c tio n , m a y  a w a rd  c o s ts



4 2  § 1 1 0 1 6  KKDKKAI. KNVIUONMKNTAI. I.AWS I05G
E P C H T K A  | 3 2 *

o f  li tig a tio n  (in c lu d in g  re a s o n a b le  a t to rn e y  an d  ex- 
| * r l  w itn e ss  fe e s )  In th e  p re v a i lin g  u r  th e  s u b s t a n ­
tially  p rev a ilin g  p a r ly  w h e n e v e r  th e  c o u r t  d e t e r ­
m ine* auch  a n  a w a rd  ia a p p ro p r ia te .  T h e  co u rt 
m ay , if  a U -ni|H ir*ry ru a tru in m g  o r d e r  u r  p re lim i­
n a ry  in ju n c tio n  i i  a o u g h l , r e q u ire  th e  f il in g  o f  a 
b on d  o r  e q u iv a le n t  a e e u r ity  in a c c o rd a n c e  w ith  the  
f e d e r a l  I tu lea  u f  C ivil I 'ru c e d u re .

( | !  O l h n  right*

N u th in g  in th is  le c t io n  shall r e s t r i c t  o r  e x p a n d  
an y  r ig h t  w h ich  m y  p v n u in  (u r c la s s  u f  p c rsu n s ) 
m ay  h av e  u n d e r  a n y  f e d e r a l  u r  S ta l e  a t a tu t e  o r 
co m m o n  law  to  seek  e n fu rc e m e n l u f  an y  re q u i r e ­
m e n t u r  lo  s e e k  any  u th e r  r e l ie f  ( in c lu d in g  re lie f  
a g a in s t  th e  A d m in is t r a to r  u r  a  S la t e  ag e n cy ).

( h i  In te rv e n t io n

( I t  11/ the  U n ited  S ta le r

In  an y  ac tio n  u n d e r  th is  s e c tio n  th e  U n ited  
.S taten u r  th e  S ta le ,  o r  bo th , if  n u t a  p a r ly ,  m ay  
in te rv e n e  a s  a  m u tte r  u f  r ig h t.

( i t  Ity  p e reu n e

In  an y  a c tiu n  u n d e r  th is  s e c t io n , a n y  p e rsu n  
m a y  in te rv e n e  a s  a m a t te r  u f  r ig h t  w hen  su ch  
p e rs u n  h as  a d ire c t in te r e s t  w h ich  is o r  lim y lie 
a d v e rs e ly  a f f e c te d  by th e  ac tio n  a n d  th e  d isp o s i­
tion  o f  th e  ac tiu n  m a y , a s  a p ra c t ic a l m a tte r , 
im p a ir  o r  im p ed e  th e  p e rs o n 's  a b i lity  lo  p ro te c t 
th a t  in te r e s t  u n le ss  th e  A d m in is t r a to r  o r  the  
S la te  ahuw a th a t  th e  ix -rso n 's  in t e r e s t  is ad e­
q u a te ly  r e p re s e n te d  b v  e x is tin g  p a r l ie s  in the  
ac tiu n .

( P u b  L  9 3 - 1 3 3 ,  T i t l e  I I I ,  t  321), O c L  17.  I' JSC, IOO S u t .  
1 7 5 5 )

I  S o  i n  o r i g i n a l .  F r o L * b ly  a h o u l J  b e  p r e c e d e d  b y  “ a c c b o n " .

l-nw  Review  f o n in i c n ta r ic a  

K n e u tM iH ir  i i i i l  l i a b i l i t y  a n d  U ie  l im i t s  o f  u i a u r s n i 'e .  K  r i m e  t i t  S .  
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§ 1 1 0 1 7 .  E x e m p t i o n  [ E I ’C K T K A  § 3 2 7 ]

K x cep t a s  p ro v id e d  in se c liu n  1 1003 o f  th is  title , 
lliia c h a p te r  d o e s  n o t ap p ly  to  th e  tr a n s |io r ta t io n ,  
in c lu d in g  th e  s to r a g e  in c id e n t to  s u c h  t r a n s p o r t a ­
tion , u f  a n y  s u b s ta n c e  o r  ch em ica l s u b je c t  to  the  
re q u ire m e n ts  o f  th is  c h a p te r , in c lu d in g  th e  t r a n s ­
p o r ta tio n  an d  d is tr ib u tio n  o f  n a tu r a l  g a s .
( I ’u b  I .  93 -133, T i t l e  I I I ,  |  327. O c t .  17. 1‘JBG. 100 S u t. 
1757.)

L ib ra ry  K r tc r tn c c i

H e a l t h  a m i  K n v i r o i u n r n l  * * Z 5  5(1  1 )
C J S  H e a l t h  a n d  E n v i r o n m e n t  | f t  91 .  9 2 . 106 . 10-J. |* « | t o  I J I

§  1 1 0 1 8 .  l U g u l u l i n n s  I K l ’C U T K A  § 32H]

T h e  A d m in is tra to r  m a y  p re s c r ib e  s n r l i  re g u la  
lions  a s  m a y  be n e c e s s a ry  tu  c a rry  m il th is  c h a p te r . 
(Puli I. 33-13'J, Title III. |  328, (III. 17, IUHG, Inn S |.„  
1757 )

L i b r a r y  I t e f c i c i i c c a

H r a l l h  a n d  E i i v i / u i i m c n l  4-»2&5CI)
C J S  Health and Environment | |  01 ct a i i | ,  91 r (  a n | ,  lots i „  

I j ’J e l n *(

§  1 1 0 1 9 .  D e n i i i l i u i i u  I K I 'C l t T K A  $ 3 2 'J |

f o r  p u r |io s e s  o f  Ib is  c h a p te r —

( t )  A d n i i n U l r a l u r

’H ie te rm  " A d m in is t r a to r"  m e a n s  th e  A dm in is 
t r s to r  o f  th e  K n v iru n m e n la l P io te c tiu n  A gen cy .

1 2 )  E n v i r o n m e n t

T h e  te rm  " e n v iro n m e n t"  in c lu d es  w a te r ,  n ir, 
an d  la n d  an d  th e  in te r re la tio n s h ip  w h ic h  e x is ts  
a m o n g  u n d  b e tw e e n  w a te r , a i r ,  an d  la n d  an d  all 
living th in g s .

13)  E x t r e m e l y  h x z i r d u u a  a u b v t a n r e

T h e  te rm  " e x tre m e ly  h a z a rd o u s  s u b s ta n c e "  
m e a n s  a  s u b s ta n c e  un  th e  lis t d e s c r ib e d  in si-etinn  
1 1002(a)(2) o f  th is  title .

( I )  F a c i l i t y

T h e  te r m  " fa c i li ty "  m e a n s  all b u ild in g s , e q u ip ­
m e n t, s t r u c tu r e s ,  a n d  u th e r  s ta t io n a r y  item s  
w hich  a r e  lu c a ted  un  a s in g le  s ite  n r  u n  cun lig - 
nous  o r  a d ja c e n t s i te s  an d  w h ich  a r e  u w ncil u r 
u |te ra lc d  by th e  s a m e  p e rsu n  (u r by a n y  p e rs u n  
w hich  c o n tru ls , is c o n tro lle d  by , u r u n d e r  cnm m im  
c o n tro l w ith , s u c h  perso n ), f o r  pur|K >scs u f  s e c ­
tion  11007 o f  th is  t i tle , th e  te rm  in c lu d e s  m o to r  
v eh ic les , ro llin g  s tu c k , and  a i rc ra f t .

( 5 )  I t a i a r d o u .  c h e m i c a l

T h e  te rm  " h a z a rd u u s  ch e m ic a l"  h a s  th e  m e a n ­
ing  g iv e n  su ch  te rm  hy se c t io n  11021(e) u f  th is  
title .

(61 M a t e r i a l  e a f e t y  d a t a  e h e e l

T h e  te rm  " m a te r ia l  s a fe ty  d a ta  s h e e t "  m e an s  
th e  s h e e t  r e q u ire d  to  he d cv c lu p cd  u n d e r  sec tio n  
1310.1200(g) o f  t i t le  33 o f  th e  Code u f  f e d e r a l  
K c g u la lio u s , a s  t h a t  s e c liu n  m ay  b e  uuic iiilc il 
frum  tim e  tu  lim e.

(7) P c r iu n

T b e  te rm  " p e r s o n "  m e a n s  a n y  in d iv id u a l, t ru s t ,  
f irm , jo in t s lo c k  co m p an y , c o rp o ra t io n  (in c lu d in g  
a  g o v e rn m e n t  co rp o ra tio n ) , p a r tn e r s h ip ,  a ssncia -

1057 c o m m u n i t y  h m i i i t - t o - h n o w  42  6 1 1 0 5 0

tion , S ta le ,  m u n ic ip a lity , cu in m iss iu u , |x iliticu l s u b ­
d iv ision  u f a .S la te , o r  in te r s ta te  body .

( 9 )  I t r l e a a e

'I 'lie te rm  " r e le a s e "  m e a n s  any  sp ill in g , le ak in g , 
p u m p in g , p u u r in g , e m itt in g , e m p ty in g , d is ­
c h a rg in g , in je c tin g , e s cap in g , le ach in g , d u m p in g , 
o r  d isp o s in g  in to  th e  e n v iro n m e n t ( in c lud ing  Hut 
a b a n d o n m e n t u r  d iscu rd in g  u f  b a r re ls , c o n ta in e rs , 
und  u th e r  e lu se d  rece p tac le s )  u f  uny  h a z a rd u u s  
chem ica l, e x tre m e ly  h a z a rd u u s  s u b s ta n c e , u r  tox ic  
chem ica l.

(91 S t a l e

T h e  te rm  " S la t e "  m ean s  any  S ta t e  o f  th e  U n it­
ed S ta le s ,  th e  D is tr ic t u f  C o lum bia , th e  C om m on­
w e a lth  o f  P u e r to  Iticu, ( l iu m . A m erican  S am o a , 
th e  l ln ilc d  S ta te s  V irg in  Is lan d s , th e  N u rtlu -ru  
M a ria n a  Is lan d s , a n d  an y  u th e r  te r r i to ry  u r p o s ­
se s s io n  a v e r  w h ich  th e  U n ited  S ta te s  h a s  ju r is d ic ­
tion.

E P C H T K A  | 3 3 0
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Citizens' Groups in Alaska with Duties Related to 
Oi! and Hazardous Substances

STATE
LEGISLATIVE BRANCH EXECUTIVE BRANCH

FEDERAL
■ Regional Citizens' Advisory Councils 

(RCAC)

The federal Oil Pollution Act (OPA) of 
1990 established RCACs in Prince William 
Sound and Cook Inlet to oversiee crude 
oil tanker and terminal operations in those 
areas. RCACs serve as advisory groups 
to the President, U.S. Congress, and 
industry.

RCACs are funded by industry as required 
in OPA 90.

■ Citizens' Oversight Council (COC)

The COC is an advisory group to the 
Legislature established by HB 578 in 
1990. The Council is responsible for 
evaluating whether state and federal 
agencies are carrying out legislatively 
mandated programs related to oil and 
hazardous substance discharge 
prevention, and response. The COC may 
also make recommendations to the State 
regarding ways to prevent releases. [AS 
24.20.600]

The COC is funded by the Oil and 
Hazardous Substance Release Response 
Fund. [AS 46.08]

■ State and Local Oil and Hazardous 
Substance Emergency Planning

The federal Emergency Planning and 
Community Right-to-Know Act (EPCRA) 
required states to establish a State 
Emergency Response Commission 
(SERC) to oversee local hazardous 
substance emergency planning programs. 
[42 USC 11001-11050]

Under Alaska law, the SERC oversees the 
development of response plans for oil and 
hazardous substance releases which are 
prepared by LEPCs and the State, and 
reviews and approves them as specified in 
state law. [AS 46.13]

The SERC appoints Local Emergency 
Planning Committees (LEPC). LEPCs
are responsible for developing a local 
response plan for oil and hazardous 
substance releases.

n Hazardous Substance Spill
Technology Review Council (HSSTRC)

The HSSTRC evaluates existing cleanup 
technologies for potential application in 
arctic/sub-arctic conditions and proposes 
research to development new ones.

■ The SERC, LEPCs, and the HSSTRC are 
funded by the Oil and Hazardous 
Substance Release Response Fund [AS 
46.08],

Prepared by the Department of Environmental Conservation February 26. 1991



Citizens’ Groups in Alaska with Duties Related to 
Oi! and Hazardous Substances

Federal and state laws passed since 1986 provide citizens with greater opportunities to play an active 
role in making sure that Alaskans and their environment are safer from the negative impacts of 
hazardous substance releases. These groups and a brief description of their responsibilities are 
summarized below.

OVERSIGHT GROUPS

□ Citizen Oversight of Industry Operations

Regional Citizens' Advisory Councils (RCAC) in Prince William Sound and Cook Inlet were 
created under the federal Oil Pollution Act of 1990. Their primary responsibility is to monitor 
crude oil tanker and terminal operations. These Councils serve in an advisory capacity to 
Industry and the federal government on issues related to crude oil tanker and terminal 
operations. RCACs are funded by industry.

□ Legislative Oversight of State Programs

Citizens' Oversight Council (COC) was established In the Legislature in 1990. Their chief 
function is to monitor and evaluate state and federal agencies efforts to carry out their 
responsibilities for programs related to preventing and responding to oil and hazardous 
substance releases. The Council may recommend to the Legislature, the Governor, the federal 
government, and private entitles, policies and actions for preventing releases. [AS 24.20.600] 
The COC is funded by the Oil and Hazardous Substance Release Response Fund.

STATE AND LOCAL HAZARDOUS SUBSTANCE PLANNING GROUPS 

□ State Planning

As required by federal law, the State Emergency Response Commission (SERC) was established 
in 1990. The Commission has sixteen members, Including seven representing the public. The 
SERC is primarily responsible for ensuring that response plans for oil and hazardous substance 
releases prepared by Local Emergency Planning Committees (below) and the State are effective 
and coordinated. [AS 46.13]

□ Local Planning

Local Emergency Planning Committees (LEPC) are appointed by the State Emergency Response 
Commission (SERC). LEPCs are responsible for developing local response plans for oil and 
hazardous substances. [AS 46.13]

TECHNOLOGY REVIEW AND DEVELOPMENT

□ Hazardous Substance Spill Technology Review Council

The Hazardous Substance Spill Technology Review Council Is responsible for reviewing existing 
spill containment and cleanup technology or procedures for their potential use In arctic/sub­
arctic conditions. The Council may recommend research projects to develop new technology. 
The Council Is also responsible for proposing ways to improve the ability of government 
agencies arxl industry to prevent and respond to releases. [AS 46.13]

Prepared by the Department ot Environmental Conwrvation February 26, 1991





SfglATE COMMITTEE REPOlg|
FIRST COMMITTEE OF REFERRAL

DATE: 1/16/92 FURTHER: Finance

Date of 5-Day Notice:______________  DATE TURNED
(in accordance with Uniform Rule 23) INTO OF-ICE:________________

Resources Committee considered SB 360

"An Act authorizing the Alaska Department of Environmental Conservation to award grants for local 
emergency planning committees; and providing for an effective date."

and recommends:

[ ] replace w ith_________ C S ______________________ (______ )

[ ] attaches amendment(s)

[ ] adopts__________________________ Letter of Intent

[ ] further referral to th e__________________________

[ ] do pass 

[ ] do not pass 

[ ] no recommendation 

[ ] individual recommendations

NEW FISCAL NOTES: Dept/Date PREVIOUS FISCAL NOTES: Dept/Date
[ ] zero fiscal notes__________________  [ ] Governor’s bill with fiscal notes:

____________________________________  zero fiscal notes________________

[ ] fiscal notes_________________________  fiscal notes_________________

[ ] same title 
[ ] new title 
[ ] technical 
title change 
(HB only)

[ ] appropriation--no fiscal note

DO PASS: OTHER RECOMMENDATIONS:

Chair: Signature and Recommendation



S tate or A laska
O F F I C E  O F  T H E  G O V E R N O R  

J U N B A l !

I

January 16, 1992

The Honorable Richard /. Eliason 
President o f the Senate 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear President EH a son:

Under the authority o f art. Ill, sec. 18, o f the Alaska Constitution, / am 
transmitting a bill authorizing the Department o f Environmental Conservation (DEC! 
to award grants for the purposes o f forming or operating local emergency planning 
committees (LEPCs) under AS 46.13.070.

Under AS 46.13.040(5), the Alaska State Emergency Response Commission in 
DEC is required to establish, supervise, and coordinate LEPCs for emergency 
planning districts across the state. LEPCs play a vital role in developing community 
awareness, training o f community resources, and planning for hazardous 
substances emergencies in their areas.

This bill amends AS 46.03.020 to give DEC the authority to award grants so that 
LEPCs may be formed or operated.

/ urge your prompt consideration and passage o f this bill.

Sincerely,



a . . , , , . . . - * . .  ,  . .  .

STATE OF ALASKA 
1992 LEGISLATIVE SESSION

FISCAL NOTE No. /
mmXm"a

Department Affected:

Hill Version: .S 3  U> O

(S) Publish Date: t / / (e > /9 3 >

Environmental ConservationRevision Date: _________________________
Tide: Authorizing DEC to award grants gpjj. Spill Prevention & Response_____

_______________________ Component: Spill Prevention, Planningfor LEPC; efd
Governor and Management.

Requestor: Governor COMPONENT SERIAL NO. 1 4 3 0

EXPENDITURES/REVENUES: (Thousands of Dolars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPfTAL

REVENUE 
RIND SOURCE:

RJNDING: (Thousands of DoBars)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL n G 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME
TEMPORARY •

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary.) , , .    „DEC has received funds for the past two fiscal years, and is requesting funding
for FY 93, to use for LEPC formation and operation. This legislation would 
allow the Department to enter into grant agreements for this purpose.

Prepared By: Janice Adair______________________________ Phone: ^65^5050----------- ----
Division:  Commissioner's_Office_____________________ Date: December 12,_1991______

Approved by Commissioner: Q ftJ/LLLV-. ------------------------
Agency: Department of Environmental Conservation _____ Data: December 12. 199.1

Diatribuoon (by pfepararl: Lag. Fin., Lagialatlva Sponeor, Raquaator, OMB/OBR, Oov. Lagia. Ofc.. & Impacted Agancydeal.

Rav 10/7/91 P*fl* o« (



. i'X .*l I •' i -,i iVpyi ^T.vaL
« •

i l
.STATE OF ALASKA V  

1992 LEGISLATIVE SESSION

FISCAL NOTE
.

No.

@ 8 i n  Version:___ S B

(S) Publish Date: / / / t ,  /

Revision Date: Department A ffected: Administration
Tide: "An Act Authorizing the AK. DEC to BRU: Finance

award grants for local emergency planning... Component: Finance
Sponsor: Rules Committee_______________ __________________
Requestor:   COMPONENT SERIAL NO.

EXPENDFTURES/REVENUES: (Thousands o f Dollars)

59

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 •o

EQUIPMENT 0 0 0 0 0 0

LAND S. STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE

FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 0 0 ' 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate o f current year im pact: None

Prepared By:

Division: Finance

Approved by Commissioner: Nancy Bear Usera
Agency: Administration

Date: 1 2 / 16 / 9 t

Date:

O t n t r i b i r o 'o n  (b y  p r a p a r a r ) :  L a g . F in . ,  L a g ta la c rv a  S po rta  o f . R e q u a a to r .  O M B /O B R . G o v .  L eg ™ . O 'c . ,  &  Im p a c t e d  A g « r> c y ( ie e l.

R a v  1 0 / 7 / 9 1  p » 3 <» o l



MEMORANDUM State of Alaska
D ep artm en t of Law

TO.

FROM:

Hon. John A. Sandor, Comm'r 
Dep't of Envtl. Conservation DATE:

FILE NO

TEL NO

SUBJECT

Elizabeth J. Kerttula 
Assistant Attorney General 
Natural Resources Section - Juneau

January 23, 1992
663-92-0131
465-3600
Status of Local Emergency 
Planning Committees for 
receiving and expending 
funds

You have asked if Local Emergency Planning Committees 
("LEPCs") are state agencies. If LEPCs are state agencies you have 
further asked if LEPCs are considered to be within the Alaska 
Department of Environmental Conservation ("DEC"), or whether they 
are independent of it. Finally, you have asked whether DEC may 
give funds to a Coastal Resource Service Area (CRSA) for the 
purpose of forming a LEPC.

As your concern about whether LEPCs are state agencies 
revolves around funding and expenditure issues, this opinion is 
limited to those issues. 1/ Our answer is that, for purposes of 
receiving and expending money, LEPCs must be considered state 
agencies.

Under Title III of the Federal Superfund Amendments and 
Reauthorization Act of 1986 ("SARA, Title III," or "SARA"), Pub. L. 
99-499, in the "Community Right to Know" chapter, all governors 
were required to appoint state emergency response commissions 
(SERCs). 42 U.S.C.A. 11001(a) (1986). SERCs, in turn, must
appoint LEPCs. 42 U.S.C.A. 11001(c) (1986) „ Tr,’5Cs are responsible 
for preparing emergency plans for cc 't' to respond to the
release of hazardous substances. 42 U» 1003 (1986). Under
the federal law, the SERCs "shall rev\.iw „ (LEPCs' emergency] 
plan[s] and make recommendations" to the LEPCs. 
42 U.S.C.A. 11003(e) (1986). SARA made it clear that nothing in 
the Community Right to Know chapter preempted state or local law, 
42 U.S.C.A. 11041(a)(1) (1986), and that, except for the material 
safety data sheet requirement, nothing in it "otherwise affect[ed]

1/ In Alaska Commercial Fishing & Agricultural Bank v. o/s Alaska 
Coast. 715 P.2d 707, 709 n.5 (Alaska 1986) (the "CFAB" case), the 
Alaska Supreme Court clarified that an entity may be considered a 
state agency for on© purpose and not for another. The court noted 
that different circumstances "required independent analysis," id.. 
and that just because an entity was a state agency for one purpose 
the entity was not automatically a "state agency for all purposes." 
Id*



Hon. John A .  Sandor, Comm'r
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Our fila #6«3-92-0131

January 23, 1992
Page 2

any State or local law or the authority of any State or local 
government to adopt or enforce any State or local law . . . ." 
42 U.S.C.A. 1104(a)(2) (1986). Thus, states were free to adopt
more stringent review requirements if they wished.

In 1990 the Alaska Legislature established the Alaska 
State Emergency Response Commission. AS 46.13.010 et sen.; ch. 
190, SLA 1990. Under this law it is clear that the SERC itself is 
a state agency. AS 46.13.010(a) places the SERC directly within 
DEC, and the composition of the SERC "consists of the commissioners 
of community and regional affairs, environmental conservation, fish 
and game, health and social services, labor, natural resources, 
public safety, and transportation and public facilities, or the 
designees of the commissioners, the adjutant general of the 
Department of Military and Veterans' Affairs or a designee, and 
seven public members to be appointed by the governor." 
AS 46.13.020. In establishing the SERC, the legislature required 
the SERC to impose a more stringent review of Alaskan LEPCs' 
emergency plans than required by federal law. Instead of merely 
reviewing and making recommendations as the federal law requires, 
state law demands the SERC "review and exercise approval authority 
over local . . . plans." AS 46.13.045(a). The SERC must also 
establish all Alaskan LEPCs, which includes appointing and 
"revis[ing] as necessary, the membership of each [LEPC]." 
AS 46.13.040(5); and Sfifi AS 46.13.070. Zl The SERC must also 
"supervise and coordinate the activities of [LEPCs]," 
AS 46.13.040(6); "perform other coordinating, advisory, or planning 
tasks related to hazardous substance emergency planning and 
preparedness," AS 46.13.040(8); and generally "facilitate the 
preparation and implementation of emergency plans for hazardous 
substance response, including . . . plans prepared under this 
chapter [which include the plans prepared by LEPCs]." 
AS 46.13.040(3). Finally, the SERC "must designate and revise as 
necessary, the boundaries of [the] emergency planning districts 
[for which the LEPCa prepare emergency plans]." AS 46.13.040(2).

Thus, Alaska's law makes the connection between the SERC 
and LEPCs very close. Although LEPCa appoint a chair and prepare 
and periodically review their emergency plans, AS 4 6.13.080 (3) - (4) ,

2/ Under AS 46.13.070, the SERC is required to appoint "at a 
minimum, representatives from each of the following groups or 
organizations [to each LEPC]: elected state and local officials;
law enforcement; civil defense; fire fighting; first aid; health; 
local environmental, hospital, and transportation personnel; 
broadcast and print media; community groups; and owners and 
operators of facilities subject to the requirements of [SARA III]."
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it is clear that the SERC, not the LEPCs, controls the approval of 
local emergency plans, including ensuring that each plan "includes 
an incident command system" and that "plans are well-integrated 
with related plans." AS 46.13.045(b).

Under the state supreme court's ruling in Alaska 
Commercial Fishing & Agricultural Bank v. O/S Alaska Coast. 715 
P.2d 707 (Alaska 1986) ("CFAB"). the court outlined a number of
factors it weighs to determine whether or not an entity is a state 
agency for a. particular purpose. Among the factors in favor of 
finding that an entity is a state agency are*

(1) whether the entity i3 expressly placed within a principal 
department of state government;

(2) whether the head of a department is a member of the entity;
(3) whether there is potential for a state official to influence 

the entity;
(4) whether the governor appoints the members of the entity;
(5) whether the entity has to report to the governor or the 

legislature;
(6) whether the entity is audited by state officials;
(7) whether the legislature has to approve the final dissolution 

of the entity;
(8) whether funds received by the entity are deposited into an 

account held by the state Department of Revenue;
(9) whether copies of minutes must be sent to the governor;
(10) whether there is anything in the Administrative Procedures Act 

expressly excluding the entity from its provisions;
(11) whether the legislature funds the entity;
(12) whether the entity was created to pursue a governmental 

task/public purpose (such as furnishing education);
(13) whether the State Personnel Act covers the entity's employees;
(14) whether a state department has the "final say" over an 

entity's plans;



(15) whether title to the entity's property remained with a state 
department;

(16) whether a state department had to perform important tasks for 
the entity; and

(17) whether the source of the entity's powers can be traced to 
state statute.

Id. at 709-12.
The above factors must be balanced against the following, 

which weigh against finding that an entity is a state agency:
(1) whether there is a clear legislative history that the state 

considers the entity to be private;
(2) whether the entity has a high degree of autonomy from the 

state;
(3) whether the entity reports to its members, not directly to the 

state;
(4) whether the entity's employees are statutorily excluded from 

the definitions of state employees and employees of a public 
organization;

(5) whether the entity can enter into contracts;
(6) whether the entity can sue and be sued;
(7) whether the entity can adopt administrative rules;
(8) whether the entity can formulate its own policy;
(9) whether the entity can accept grants and loans from the

government; and
(1 0) whether the entity can manage its own assets.
Id* at 710-11. As the court noted in CFAB. analyzing whether an 
entity is a state agency "requires us to balance an entity's
autonomy against the state's retained control." 715 P.2d at 711.

In the case of LEPCs, the scales tip heavily in favor of 
finding that for purposes of receiving and expending funds, they 
are state agencies. As the supreme court said in one of the 
precursors to "[T]he distinction would appear to be one of
degree of control." Kenal Peninsula Borough v. state. 532 P.2d
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1019, 1022 (Alaska 1975). 2/ Utilizing the factors listed by our 
supreme court, and noting the great control the SERC has over LEPCs 
in Alaska, we conclude that for purposes of receiving and expending 
funds LEPCs are "state agencies." Although SARA seems to intend 
LEPCs to be locally based, the Alaska statute puts ultimate 
authority for LEPCs and emergency plans in the SERC. Furthermore, 
it has been the state, not local entities, which has funded LEPCs. 
(Indeed, local communities may not have the funds necessary to deal 
with emergencies that require a high degree of technical expertise 
such as responding to a release of hazardous substance.) Further, 
dealing with hazardous substances is of statewide, not simply 
local, concern. Alaska statutes require the SERC to organize LEPCs 
and their plans to cohesively mesh together, utilizing an incident 
command system. AS 46.13.090(b). Rather than having many plans 
working at odds with one another, the statute contemplates one 
smooth operation that, it is hoped, will effectively deal with any 
release of hazardous substances.

As LEPCs are "state agencies" for the purposes of 
receiving and expending funds, the state's procurement code applies 
to them. Under AS 36.38.850(b), the procurement code (which 
requires certain procedures to be followed in the expenditure of 
state money) applies to "every expenditure of state funds . . .  by 
the state, acting through an agency, under a contract . . . ." 
Under AS 36.30.990(1), "'agency' means a department, institution, 
board, commission, division, authority, public corporation . . .  or 
other administrative unit of the executive branch of state 
government . . . ." LEPCs are an "administrative unit of the 
executive branch of state government," and thus the procurement 
code will apply to any expenditure it makes. 4 /

2/ Kenal Peninsula Borough v. State. 532 P.2d 1019 (Alaska 1975), 
concerns whether or not the state was liable for the actions of one 
of its agencies. Liability questions pose their own unique 
analysis, and this opinion does not cover that issue. However, 
attorney general opinions in two states, New York and Conneccicut, 
have analyzed whether LEPCs are state agencies for the purpose of 
indemnification or immunity for their members. New York found that 
LEPCs are not state agencies for these purposes; Connecticut found 
that they are. New York did not have a 3tate law dealing with 
LEPCs at the time, and Connecticut seemed to have only 
"guidelines." Both opinions relied heavily on the description of 
LEPCs in SARA III. 1989 Op. Att'y Gen. New York (Feb 12); 1988 Op. 
Att'y Gen. Connecticut (Oct. 19).
£/ There are some exceptions to the procurement coda. £&& 
AS 36.30.850(b)(1) (grants).
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With regard to the receipt of funds by LEPCs, as they are 
state agencies the state may transfer funds to them just as it 
would any other state agency. Because the SERC is so clearly 
"within" DEC, AS 46.13.010(a), and because of the constitutional 
requirement that except for "regulatory, quasi-judicial, and 
temporary agencies," all agencies "shall be allocated by law among 
and within . . . twenty principal departments," we think that 
LEPCs may be considered part of DEC for the purpose of transferring 
funds to them. Alaska Constitution art. Ill, S 22. 5 / This 
answers your second question about whether LEPCs are in essence a 
part of DEC for funding purposes.

Your final question was whether DEC may give funds to a 
Coastal Resource Servica Area (CRSA) for the purpose of forming a 
LEPC. DEC lacks authority to grant money to a CRSA. See 1983 Inf. 
Op. Att'y Gen. (Sept. 2; 366-060-84); memo frow Assistant Attorney 
General James L. Baldwin to Robert Link, Director, Division of 
General Services and Supply, Department of Administration, Sept. 4, 
1986 (attached). DEC may, however, contract with a CRSA (following 
the procurement code) for LEPC formation. As we have previously 
said, CRSAs may receive funds from any source as long as the 
transfer does not violate any condition on the source's use of the 
funds, and as long as the funds are spent on items relating to 
coastal management. 1991 Inf. Op. Att'y Gen. (Feb. 19; 663-91- 
0277). As coastal management encompasses "the use, management, 
restoration and enhancement of the overall quality of the coastal 
environment; [and] the development of industrial or commercial 
enterprises which are consistent with the social, cultural, 
historic, economic and environmental interests of the people of the 
state," the formation of LEPCs are within the purposes of the 
coastal management program. AS 46.40.020. Forming LEPCs will 
create a system to protect Alaskans and the coastal zone in case of 
release of a hazardous substance. Therefore, DEC may not grant 
CRSAs funds to fora LEPCs, but it may contract with them to form 
LEPCs.

5/ Alaska Const, art. Ill, § 22, states:
All executive and administrative offices, 
departments, and agencies of the state government 
and their respective functions, powers, and duties 
shall be allocated by law among and within not more 
than twenty principal departments, so as to group 
thea as far as practicable according to major 
purposes. Regulatory, quasi-judicial, and
temporary agencies may be established by law and 
need not be allocated within a principal 
department.
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If you have further



MEMORANDUM State of Alaska

TO

FROM

D e p artm en t of Law
February 4, 1992
663-92-0361
465-3600
DEC granting authority 
for the purpose of 
forming LEPCs

You have asked whether the Alaska Department of 
Environmental Conservation may give grants for the purposes of 
forming Local Emergency Planning Committees (LEPCs). At present, 
DEC lacks any general or specific statutory authority to give 
grants for this purpose. Without a change in DEC'S statutory 
authority, DEC may contract for the formation of LEPCs, but may not 
give grants.

You previously asked whether DEC could give funds to a 
Coastal Resource Service area (CRSA) for the purpose of forming a 
LEPC. As we said concerning that issue, "DEC lacks authority to 
grant money to a CRSA." 1992 Inf. Op. Att'y Gen. at 6 (Jan. 23; 
663-92-0131). We now clarify that DEC lacks the authority to give 
a grant to any entity (not just CRSAs) for the formation of LEPCs. 
As with CRSAs, DEC may contract to form LEPCs, but it may not give 
grants for this purpose. Id.

SB 360 and HB 408 (introduced this session) would allow 
DEC granting authority for the purpose of forming LEPCs. We would 
note that in accordance with our recent opinion cited above, which 
found that LEPCs are "state agencies" for the purposes of receiving 
and expending funds, one section in each of those bills should be 
deleted. In both bills, on line 5, after the words "award grants 
for the purposes of forming," the words "or operating" should be 
removed. As LEPCs are state agencies, they would receive their 
funds just as any state agency does, and granting authority for the 
purpose of "operation" is unnecessary. 1992 Inf. Op. Att'y Gen. 
at 6 (Jan. 23; 663-92-0131).

We hope this answers your question. If you have further 
concerns, please contact us.
EJK:bga

Hon. John A. Sandor, Comm'r DATE
Dep't of Envtl. Conservation

FILE NO 

TEL. NO. 

SUBJECT

Elizabeth J. Kerttula 
Assistant Attorney General 
Natural Resources Section - Juneau
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Attachment
Arctic Slope Regional Corporation Settlement Agreement

If the agreement is approved by the Legislature, no additional funds 
or positions will be needed to implement it.
If the agreement is not approved by the Legislature, the Department 
of Law would expend significant funds litigating the dispute. The 
Department of Natural Resources would need a portion of a position 
to support the litigation.
In addition, the settlement is needed if the state is to lease lands 
in the Nuiqsut area now scheduled for sale Oil and Gas Lease Sale 75 
during December, 1992. If the agreement is approved this year, the 
lease sale could include approximately 60,000 acres of land covered 
in the agreement (about one quarter of the total acreage of Sale 
75) . If the agreement is not approved this session, the Nuiqsut 
acreage (assuming the litigation is settled) could not be leased 
until 1995 because of oil and gas lease sale procedural requirements. The Nuiqsut area lands have moderate oil and gas 
potential. Including them in the lease sale would bring significant 
new revenues to the state.
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WALTER J. HICKEL, GOVERNOR

4 0 0  WILLOUGHBY AVENUE 
JUNEAU. ALASKA 99801-1796  
PHONE: (907) 465-2400  
FACSIMILE: (907) 586-2754

HE PAKTMEIVT OE NATURAL RESOURCES
OFFICE OF THE COMMISSIONER

February 10, 1992

The Honorable Cliff Davidson 
Chairman, House Resources Committee 
Staie Capitol, Room 108 
Juneau, AK 99801-1182

Dear Representative Davidson:

During the February 5 hearing on HB 416, which ratifies the ASRC Settlement, two important questions 
were asked. I asked staff from the Attorney General’s Office and the Division of Oil and Gas to provide 
detailed answers. Their response is enclosed.

I hope this information is useful. Please let me know if you have additional questions.

Commissioner

Enclosure

cc: Committee Members
Paul Fuhs, Legislative Liaison 

Office of the Governor
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Questions an d  Answers 
HB 416 House Resources Com m ittee Hearing 

F ebruary  5, 1992

W hy does the legislature have to approve this settlement? It doesn’t approve most 
settlem ents.

First, the setdemcnt requires the state to convey a portion of its mineral interest to ASRC. 
Alienation o f the state’s mineral interest is prohibited by Section 6(i) o f the Alaska Statehood 
Act. In 1976, however, Congress amended Section 22(f) o f ANCSA to permit the state to enter 
into exchanges of land "for the purpose of effecting land consolidations or to facilitate the 
m anagem ent or development o f the land, or for other public purposes." Exchanges must be of 
equal value unless found to be in the public interest "by the appropriate Secretary." The United 
States has confirmed that its consent to the exchange is not required and that the requirements 
o f Section 6(i). of the Statehood Act and 22(f) of ANCSA will be satisfied as long as the
legislature finds the exchange to be in the public interest.

Second, AS 38.50 which provides authority for exchanges of interests in state lands does not
provide an appropriate vehicle for the settlement of litigation. Among other things, Chapter 50
contem plates a voluntary exchange for equal values, and requires appraisals and a series of public 
hearings on proposed exchanges. Although the state and ASRC believe that the consideration 
given and received in the exchange is roughly equal, no effort has been made to appraise the 
lands. The terms of the exchange are influenced by factors other than land values (which are 
highly speculative, in any event), including each side’s assessment of the risks of litigation. 
Because the agreement does not fit the process of AS 38.50, legislative approval provides the 
authority necessary to effectuate the exchange.

Third, Article VIII, Section 10 of the Alaska Constitution requires that ”[n]o disposals...of state 
lands, or interests therein, shall be made without prior public notice and other safeguards of the 
public interests as may be prescribed by law." Public involvement in the settlement is provided 
through the process of legislative ratification, in order to avoid any potential constitutional 
infirmity.

H ow  a re  funds accounted for? Does this settlement evade the legislature’s appropriation 
au th o rity ?

Funds accruing to die state from oil and gas leases on state land go in pan to the general fund 
and in pan  to the permanent fund. Leases issued under the ASRC agreement are no different. 
The agreement divides interests in land, but all revenue from the state's interest belongs to the 
state and is handled like "normal" state revenues. In addition, it is the lessee’s responsibility to 
pay the appropriate share directly to the state and to ASRC. This divided payment is unusual 
for Alaska, but is a frequent occuncnce in other parts of the United States where land status is 
more complex.



If, for example, the lessee owes $100 in rent under the lease made under tills agreement, and 
that lease happens lo be on land that the state owns a 60% undivided interest and ASRC owns 
a 40% undivided interest, then the lessee must send $60 to the state, and $40 to ASRC. That $60 
is accounted for like other oil and gas revenues. Part goes to the general fund and part goes to
the permanent fund.



SUMMARY SHEET —  HB416/SB369

* Ratifies the settlement of protracted litigation 
between the State and the Arctic Slope Regional Corporation 
("ASRC") over title to lands in the Colville Delta and Point Lay 
areas.

* Improves marketability of title by merging State and
Native Corporation subsurface interests, settling all submerged
lands conflicts, and providing for joint leasing of lands under 
the administration of the Commissioner of Natural Resources.

* Clears obstacles to the leasing of State lands in the 
Colville Delta 12 miles west of the Kuparuk oil field at a time 
of industry interest in the area.

* Forms an historic partnership between the State and
ASRC and provides a model for resolution of other disputes
between the State and Native Corporations.

* Will not affect State control over submerged lands 
beneath navigable waters.

* Insures that leasing will comply with all statutory 
and regulatory safeguards, including environmental reviews, 
applicable to state lease sales.
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EXPLANATION OF HB416/SB3691

"An Act relating to the approval of an agreement 
settling litigation between the State of Alaska and 
Arctic Slope Regional Corporation; and providing for an 
effective date."

The "1991 Settlement Agreement Between Arctic Slope Regional 
Corporation and State of Alaska" ("1991 Agreement") is an 
historically significant attempt to resolve disputes and forge 
new partnerships between the State of Alaska and Alaska Native 
Regional Corporations. The 1991 Agreement proposes to resolve a 
long-standing dispute between the State and the Arctic Slope 
Regional Corporation ("ASRC") over ownership of potentially 
valuable mineral lands on the North Slope. More importantly, it 
proposes to do so in a way that will remove impediments to title 
marketability and create a long term partnership between the 
State and ASRC aimed at maximizing revenues for both parties. 
Because the 1991 Agreement involves an exchange of the State's 
mineral estate and contemplates conferring new management powers 
on the Commissioner of Natural Resources unique to the 1991 
Agreement, legislative approval is required.

The purpose of this memorandum is to acquaint you with the

This document is a draft prepared by counsel for Arctic 
Slope Regional Corporation. It is being supplied to House and 
Senate staff to assist in analysis of HB416/SB369. Additional 
information and details are still being gathered and will be 
supplied to staff at a later date. Please refer any questions 
regarding this draft to counsel for ASRC, David C. Crosby (586- 
6262).
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the 1991 Agreement and HB416/SB369. This memorandum is organized 
in three parts: Section I explains the historical setting that
gave rise to the 1991 Agreement. Section II is a more detailed 
section-by-section explanation of the 1991 Agreement. Section 
III explains the provisions of the Bill.

I. HISTORY OF THE DISPUTE LEADING TO NEGOTIATION OF THE 1991 
AGREEMENT.

In ___  the State of Alaska filed selections in the delta of
the Colville River immediately east of the National Petroleum 
Reserve No. 4 (since renamed the National Petroleum Reserve -
Alaska, or "NPRA"). These lands are located approximately  _
miles west of Prudhoe Bay, and at the time of their selection 
were believed to be prospective for oil and gas. The selections 
were Tentatively Approved by the Secretary of the Interior in
 . Some of the lands in the Colv'.lle Delta were leased by
the State in ___ . An exploration program conducted in ____
resulted in several dry holes.

In ___  the Arctic Slope Native Association filed aboriginal
land claims to much of the North Slope, including the Colville 
Delta. The pendency of these and other Native claims led to the 
infamous Secretarial land freeze order of 1968, and the eventual 
settlement of the claims of Alaska Natives by Congress in the 
Alaska Native Claims Settlement Act of 1971 ("ANCSA"). The basic
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land settlement contemplated selection of surface estate 
surrounding historic village cites by Village Corporations, with 
conveyance of the subsurface estate under the village land to the 
appropriate Native Regional Corporation. ANCSA identified
roughly 200 Native villages and withdrew _ townships of land,
including lands previously Tentatively Approved to the State, in 
the vicinity of each village. Within this area, eligible Village 
Corporations organized under ANCSA were permitted to select and 
receive title to up to three townships (69,120 acres) of lands 
Tentatively Approved to the State of Alaska.

The Colville Delta was the site of the historic Native 
Village of Nuiqsut (or "Nooiksut") , which was listed in Section 
11(b) of ANCSA as a "Native village subject to this Act." That 
section also required the Secretary of the Interior to review the 
eligibility of listed Villages to determine whether they met the 
eligibility requirement of 25 or more residents as of the 1970 
census. The Secretary's regulations defined "residence" broadly 
in terms of traditional Native occupancy patterns.

In ___  the Secretary certified eight Inupiat Tillages in
the Arctic Slope region as eligible to receive land benefits 
under ANCSA. The State of Alaska appealed the certification of 
two of these villages —  Nuiqsut and Pt. Lay —  on the ground 
that they did not satisfy the residency requirements for 
certification. Of the three villages, Nuiqsut, because of its
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proximity to Prudhoe Bay and the possibility that ASRC would 
receive up to three townships of State TA'd lands in the Colville 
Delta if its certification were upheld, was of the greatest 
concern. The appeals were contested by ASRC on behalf of its 
villages.

While the appeals were pending before the Alaska Native 
Claims Appeals Board, ASRC proposed to settle the certification 
disputes by relinquishing its ANCSA entitlement to the Colville 
Delta subsurface. In return, the State would withdraw its 
selections and permit ASRC to select and receive conveyance to
the surface and subsurface of approximately _____  acres of lands
that had previously been TA'd to the State in the Point Lay area. 
When the federal government refused to cooperate on the ground 
that the Secretary had no discretion not to convey the subsurface 
estate under village surface conveyances, the settlement was 
hastily recast as a two party exchange of ASRC's subsurface in 
the Colville Delta for a slightly smaller amount of land owned by 
the State in fee in the Pt. Lay area. The deal was finalized in 
a "1974 Settlement Agreement" and the State's appeal of the 
village certifications was dismissed.

Although the 1974 Settlement Agreement contemplated an 
immediate exchange of quitclaim deeds to the parties' respective 
interests, the Department of Natural Resources declined ASRC's 
proffered conveyance, stating that it would prefer to await
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ASRC's receipt of conveyances to the Nuiqsut subsurface before 
finalizing the exchange. In 197_, the Alaska Supreme Court’s
ruled in ______________________  that an attempt to exchange the
State's mineral estate with the Cook Inlet Regional Corporation 
violated Section 6 of the Alaska Statehood Act and was void. The 
ruling cast a cloud on the the State's ability to convey any 
mineral estate to ASRC at Pt. Lay.

Following inquiries by ASRC in 1977, neither side showed any 
furtner interest in implementing the 1974 Settlement Agreement 
until Texaco announced a discovery in the Colville Delta in 1985. 
When the Commissioner of Natural Resources served a demand that 
ASRC consummate the 1974 Settlement Agreement, ASRC filed suit in 
federal District Court asserting that the exchange provisions of 
the 1974 Settlement Agreement violated Section 6 of the Statehood 
Act and were unenforceable. The State countered by filing suit 
for specific performance of the 1974 Settlement Agreement in 
Superior court.

The litigation posed significant problems for both parties. 
On the one hand, ASRC appeared to be renegging on deal. On the 
other hand, the State was forced to concede that it had no 
authority to deliver a significant portion of the agreed upon 
consideration —  the Pt. Lay mineral estate. To further 
complicate matters, subsequent events seemed to suggest that the 
Texaco discovery might not be as significant as it was initially 
believed to be and the Pt. Lay lands were known to contain
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substantial coal deposits that could prove valuable in the 
future.

Faced with the uncertainties of litigation and highly 
speculative values of both the Nuiqsut and Pt. Lay parcels, then 
Commissioner of Natural Resources Esther Wannicke and ASRC
reached an agreement in principle in ___  to settle the
litigation by splitting the disputed lands in such a way that 
each side would receive half of the disputed lands at Pt. Lay and 
half of the disputed lands at Nuiqsut. In this manner, neither 
side "lost," and both sides spread the risk that one or the other 
of the two speculative tracts might prove to be substantially 
more valuable than the other. This "50/50" remains at the heart 
of the 1991 Settlement Agreement.

After shaking hands on a conceptual settlement that was 
believed to be fair to both sides, the negotiations bogged down 
over the description of the lands that were subject to the 
settlement. The difficulties focused on the State's claims of 
ownership to submerged lands underlying bodies of water alleged 
to be navigable. ASRC took the position that a 1942 public land 
order (PLO 82) withdrew the entire North Slope of Alaska for 
national defense purposes and precluded the State from acquiring 
title to any submerged lands as a matter of law. The matter had 
been clarified to some extent in the Colville Delta by Section 
1431 (n) of ANI'LCA, which retained ownership of the principal
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channels (often referred to as the "named channels") of the 
Colville River "in public ownership" (without specifing whether 
"public" meant federal or State ownership). Since the United 
States concede the right of the State of Alaska tc select 
submerged lands in the area covered by the former PLO 82 
withdrawal (which was rescinded shortly after statehood), and the 
State had selected all available lands in the Colville Delta, 
there was no question that the State was the undisputed owner of 
submerged lands under the named channels. There agreement ended.

The State contended that the extent of submerged lands under 
the named channels was substantially greater than ASRC was 
prepared to concede. In addition, the State claimed exclusive 
ownership of a number of other smaller channels and sloughs in 
the Colville Delta, as well as the Kukpowruk River running 
through the Pt. Lay lands, and a number of lakes in both places. 
ASRC contended that submerged lands, other than the named 
channels of the Colville mentioned in Section 1431(n) of ANILCA, 
should be treated as subject to the settlement and divided 50/50. 
The State insisted that since ANCSA did not entitled ASRC to 
receive conveyance to any submerged lands under navigable waters, 
these submerged lands were not subject to the settlement. To 
further complicate matters, the law provides that title to 
submerged lands changes as the banks and shores of water bodies 
shift due to accretion, reliction and erosion. The boundary line 
between State and ASRC lands would be constantly shifting,
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especially in the Colville Delta. This fact alone would tend to 
make titles uncertain and decrease the marketability of title for 
both owners. Future litigation over the existence and extent of 
State ownership was almost a certainty.

Ultimately, the parties concluded that the settlement should 
attempt to anticipate and resolve as many future disputes as 
possible, even if those disputes did not, strictly speaking have 
to be resolved in order to settle the controversy over the 1974 
Settlement Agreement. The parties concluded that the optimal 
settlement would (1) dispose of the dispute regarding the 
enforceability of the exchange provisions of the 1974 Settlement 
Agreement; (2) lay to rest disputes regarding the existence and 
extent of State owned submerged lands; (3) resolve the ambiguity 
created by the problem of accretion, reliction and erosion; and
(4) provide for common management of uplands and submerged lands.

The parties had already agreed in principle to a 50/50 split 
of lands subject to the exchange provisions of the 1974 
Settlement Agreement. They next agreed to quantify the extent of 
State owned by submerged lands by spliting the difference between 
the State's calculations and those of ASRC. Title problems were 
resolved by pooling the interests of the State and ASRC on a 
section-by-section basis with each party receiving an undivided 
percentage ownership reflecting a 50/50 division of the 
stipulated uplands within the section, with the State receiving 
full (i.e., 100 percent) credit for any stipulated submerged
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lands within the section. (The State retains full sovereign 
powers over submerged lands, nothwithstanding ASRC's undivided 
interest.) In order to eliminate any possible future disputes 
over the boundary of the settlement area on the coastline and the 
NPRA boundary (where the original 1974 settlement area followed 
the sinuosity of the constantly shifting ocean boundary and the 
west bank of the Nechelik Channel of the Colville River), the 
parties agreed to extend section lines into the ocean and accross 
the NPRA boundary so that the area subject to the 1991 Agreement 
will include only full sections whose location can be protracted 
at any time without reference to changes brought about by 
accretion, reliction and erosion. In this manner, approximately
  of ocean submerged lands owned by the State outside the 1974
Settlement Agreement area and approximately __  of NPRA
subsurface owned by ASRC and outside the 1974 Settlement 
Agreement area were included in the 1991 Agreement. In each 
instance the parties' undivided percentage interest in each 
section so extended was adusted to provide a 100 percent credit 
for lands outside the original 1974 Settlement Agreement area.

Finally, the parties agreed that the State of Alaska would 
be the executive rights holder for both parties interests. As 
defined by the 1991 Agreement, the State is authorized to enter 
into leases on behalf of both ASRC and the State. Lease sales 
will be conducted in the usual manner as provided by Title 38 of 
Alaska Statutes, subject to all legal requirements otherwise
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applicable to leasing of state lands. The 1991 Agreement 
includes provisions to insure that ASRC is treated fairly in the 
leasing process.

Thus, the 1991 Agreement not only settles long-standing 
litigation between ASRC and the State, it anticipates and 
resolves disputes regarding the existence, extent and location of 
submerged lands owned by the State of Alaska. Finally, ASRC and 
the Department believe that by merging '*itle to uplands and 
submerged lands and vesting executive rights in the State, the 
1991 Agreement will result in maximum certainty and 
predictability for potential lessees, which in turn will make the 
interests of both the State and ASRC more marketable.

On ______________  the United States District Court for the
District of Alaska approved the agreement in principle, including
the section-by-section percentages set out in Exhibit __. (These
percentages have been adjusted slightly by mutual agreement to 
correct errors in calculation and make allowance for 
contingencies relating to future disposition of Native allotment 
claims.)

IT. SECTION-BY SECTION ANALYSIS OF THE 1991 AGREEMENT

The following section provides a more detailed section-by- 
section explanation of the terms of the 1991 Agreement. No
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effort has been made to treat each subsection individually. 
Emphasis is placed on drawing attention to significant provisions 
and summarizing complex technical provisions.

Introduction. This section explains that the purpose of the 
agreement is to settle pending litigation between ASRC and the 
State regarding the enforceability of the 1974 Settlement 
Agreement and to eliminate the potential for future ownership 
disputes over submerged lands by exchanging undivided interests 
in the subsurface of submerged lands and uplands and establishing 
fixed revenue sharing percentages for the settlement lands that 
will not change in the event of accretion, reliction or avulsion.

'

Section 1: LEGISLATIVE APPROVAL. This section provides for 
submission of the 1991 Agreement to the legislature (1.1) and 
commits the parties to the form of the legislation approving the 
same (1.2). The parties may withdraw at any time prior to 
enactment of an acceptable bill approving the 1991 Agreement 
(1.3(a)). If an acceptable bill is enacted, the litigation will 
be dismissed (1.4) and the 1991 Agreement will supercede the 
obligations of the parties under the 1974 Settlement Agreement, 
unless the statute, the 1991 Agreement or any conveyance 
authorized by the 1991 Agreement is set aside by the courts 
(1.3(b)). The parties commit not to create any third party 
interests in the lands subject to the 1991 Agreement pending 
deliberations on the bill (1.5).
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2. LANDS SUBJECT TO THE 1991 SETTLEMENT AGREEMENT

2.1 describes the intent of the parties with respect to 
inclusion of submerged lands in the 1991 Agreement, including 
offshore lands under the Beaufort Sea, the Chukchi Sea and the 
Kasegaluk Lagoon necessary to describe settlement lands by full 
sections.

2.2 describes the current ownership of the Nuiqsut 
subsurface, including ASRC's right to receive future conveyances, 
the status of outstanding third party interests created by either 
the State or ASRC, and State claims of ownership to submerged 
lands.

2.3 explains possible changes regarding ownership of the 
Nuiqsut subsurface (and corresponding corrections to ownership 
percentages) contingent upon disposition of pending Native 
allotment applications and possible exclusion sections from the 
settlement area in the event Kuukpik Corporation does not receive 
title to the surface estate.

2.4 provides a comparable analysis the State's title to the 
Point Lay subsurface.

3. CONVEYANCE OF INTEREST IN LANDS
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3.1 commits ASRC to convey to the State the applicable 
percentage undivided interest, according to Exhibit E, in each 
section of ASRC’s Nuiqsut subsurface as soon as that section has 
been fully conveyed to ASRC, retaining to itself its own 
percentage interest, also according to Exhibit E. (Conveyances 
are not called for until all title contingencies have been 
resolved.)

3.2(a) commits the State to convey the applicable percentage 
undivide interest in the Point Lay subsurface, including any 
submerged lands therein, as set forth in Exhibit F, to ASRC 
within 30 days of the final effective date of the 1991 Agreement, 
retaining its own percentage interest, also as described in 
Exhibit F.

3.2(b) obligates the State to make a cross conveyance to 
ASRC of the applicable undivided percentage interest in the 
Nuiqsut subsurface, including any submerged lands therein, as set 
forth in Exhibit E, retaining the applicable percentage interest 
to itself, also as described in Exhibit E.

3.3 states that no change in the boundary, location or 
extent of submerged lands or uplands with affect the percentage 
undivided interest conveyed pursuant to the 1991 Agreement.

The net effect of the cross-conveyance called for in Section
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3 is an exchange of undivided interests in the subsurface estate 
such that the title to submerged lands and uplands has been 
merged and the parties, for all time, will own their respective 
undivided percentage interest in each section according to the 
schedule set forth in Exhibit E. This percentage is fixed and 
will not change regardless of the amount or location of submerged 
lands that may be contained in the section from time to time.

4. SUBSURFACE AGREEMENTS AFFECTING NUIQSUT SUBSURFACE AND POINT 
LAY SUBSURFACE; GRANT OF RIGHTS TO EXECUTIVE; RIGHTS AND DUTIES 
OF EXECUTIVE.

4.1 ASRC grants to the State of Alaska executive rights in 
the Point Lay and Nuiqsut subsurface. Executive rights are 
defined in section 11.8 as the right to formulate and issue 
Subsurface Agreement Solicitations and to negotiate and execute 
Subsurface Agreements —  primarily oil and gas leases —  on 
behalf of ASRC with respect to ASRC's interest in the Nuiqsut and 
Point Lay subsurface.

4.2 requires that the State will be held to a prudent 
landowner standard, except to the extent that obligations imposed 
on the State by law require it to act otherwise. The State must 
treat ASRC's interest in the same manner as it treats its own and 
may not act so as to benefit itself at the expense of ASRC. The 
limited prudent landowner standard does not create a fiduciary 
duty to ASRC by the State. The State may not assign its
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executive rights without the consent of ASRC (7.2).
4.3 provides for notice to and consultation with ASRC prior 

to exercise of executive rights by the State. It also provides a 
mechanism for resolving disputes if the two parties are unable to 
agree on the substantive terms of subsurface agreements or 
solicitations. ASRC may refer disputes to a member of a panel of 
qualified independent consultants who is charged with determining 
whether the action proposeu by the State is consistent with the 
limited prudent landowner standard. A decision in favor of the 
State is binding on ASRC without right of appeal. The State is 
not bound by a decision in favor of ASRC, but is exposed to 
future damages if it procedes and a court subsequently upholds 
the qualified independent consultant.

4.6 provides that the executive rights of the State with 
respect to a subsurface agreement cease upon execution of the 
agreement. Thereafter, each side may execute amendments or 
changes with respect to its own undivided interest only.

4.8 relieves the State, as executive rights holder, of any 
obligation to conduct operations on the lands. Rather, the 1991 
Agreement contemplates that the State will fulfill its 
obligations by entering into agreements with third parties.

4.9 provides that the State has no right, obligation, or 
duty to enforce the terms of subsurface agreements once they are
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executed. ASRC is responsible for enforcing the terms of any 
such agreement as they relate to its interests, and the State is 
not exposed to any liability for failure to enforce such 
agreements.

In order to acquire title to subsurface within NPRA, ASRC 
enterred into an agreement with the surface owner, Kuukpik 
Corporation, not to develop the subsurface of any NPRA subsurface
without first obtaining Kuukpik's consent. Approximately __
acres (all deemed to be 100 owned by ASRC) are affected by this 
consent. Kuukpik may also have consent rights for lands in the 
vicinity of the village under Section 14(f) of ANCSA. Although 
the State will hold executive rights to all of this acreage, it 
is not liable for failure to lease any such land if Kuukpik's 
consent is required and cannot be obtained. The 1991 Agreement 
resolves title disputes between ASRC and the State of Alaska. It 
does not purport to affect the rights of Kuukpik as against ASRC 
or the State (or vice versa) . Kuukpik and its counsel have been 
fully informed of the negotiations and have been supplied with 
copies of the Agreement, which it supports.

4.14 precludes communitizing settlement acreage in a lease 
with non-settlement acreage. Nor will the inclusion of two or 
more sections of acreage in a common lease result in pooling or 
communitizing of the interests in those sections. Revenues are 
shared strictly on a section-by-section basis according to the

16

i



respective percentages set out in Exhibit E. This section 
prevents prejudice that might result to either party if 
unproductive section could be averaged in with productive 
sections.

4.15 provides that until sections become fully conveyed such 
that the parties are obligated to execute cross conveyancer, with 
respect to that section, neither party will grant third party 
interests in any such sections with the consent of the other 
party.

5. MINIMUM COVENANTS REQUIRED IN ALL SUBSURFACE AGREEMENTS

This section describes certain minimum reguirements for all 
subsurface agreements executed by the State in the exercise of 
its executive rights. Subsection 5.2 provides a limited 
exception to the general rule that the executive powers of the 
State cease following execution of a subsurface agreement. In 
the event the State exercises its discretion under a lease 
containing a term permitting the Commissioner to set or adjust 
royalty valuation, the Commissioner's determination shall bind 
ASRC's interest as well. This section does require the 
Commissioner to exercise his discretion under such and lease and 
does not expose the State to any liability for the Commissioner's 
exercise (or refusal to exercise) of discretion.



6. SUSPENSION OF EXECUTIVE RIGHTS

The 1991 Agreement contemplates that the State, in the 
exercise of its executive rights, will be bound by all provisions 
of State law governing its conduct as a public land owner and 
sovereign. The 1991 Agreement further contemplates that 
occasions may arise in which the State concludes that entering 
into a subsurface agreement would not be in the public interest 
or would conflict with with sovereign obligations. The State is 
not liable to ASRC in such instances. Section 6.1 (a) provides 
that after giving appropriate notice to the State, however, 
executive rights are suspended ASRC is then free to lease its own 
interest. Executive rights return to the State if ASRC rescinds 
its election to suspend executive rights under Section 6.1(a) 
prior to executing a subsurface agreement with respect to its 
interest (6.3(a)). The State's executive rights are also 
suspended if either the State or ASRC exercise their power to 
terminate a subsurface agreement and the other party elects not 
to do so (6.1(b)). Executive rights return to the State 
automatically at such time as neither the State's nor ASRC's 
interest is subject to a subsurface agreement (6.3).

During any period of time that executive rights is 
suspended, the rights and duties of the parties to one another 
are governed by the law of cotenancy in common. Either party may 
develop the subsurface and the other will still receive its
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percentage share of the proceeds, after deduction of the 
cotenant's costs of development.

7 MISCELLANEOUS RESTRICTIONS ON BOTH PARTIES

7.1 provides that while the State holds executive rights, 
neither the State nor ASRC may become a lessee of the lands or 
engage in self-development without the consent of the other.

7.3 provides that neither side may convey its interest in 
the Point Lay subsurface or the Nuiqsut subsurface with the 
consent of the other, and any such consent may be conditioned on 
termination of executive rights. In such case, the respective 
holders of the percentage interests would be cotenants in common.

8. STATE'S RIGHTS AS SOVEREIGN

8.1 explicitly provides that nothing in the agreement 
diminishes or affects the sovereign rights of the State with 
respect to regulation or management of submerged lands, fish and 
game, or natural resources. ASRC's only recourse is under 
subsection 8.2 to challenge the constitutionality of a statute, 
or the validity of a regulation, if it feels that the statute or 
regulation singles out settlement lands for different treatment 
from that accorded to other land in the State, or causes injury- 
in-fact to any rights expressly granted to ASRC under the 1991
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Agreement.

9. PREEXISTING LEASES OF THE NUIQSUT SUBSURFACE

This section describes the current status of leases 
affecting the Nuiqsut subsurface, provides for separate 
administration and enforcement of the parties respective 
percentage interests in existing leases, and provides for an 
equitable division of revenues received by either party with 
respect to leased lands prior to the effective date of the 1991 
Agreement. The Section is complicated by the fact that ASRC has 
not received from the United States for all the conveyances of 
Nuiqsut subsurface to which it is entitled. 1991 Agreement does 
not contemplate an exchange of interests with respect to any 
section until that section has become fully conveyed to ASRC (as 
defined in Section 11.12). Also, the State has waived its 
administration rights with respect to leases on some of the lands 
conveyed to ASRC by the United States, but has not waived with 
respect to other lands so conveyed. Consequently, it took a lot 
of verbiage to allign all the preexisting legal relationships so 
that they conform to the basic pattern contemplated by the 1991 
Agreement. The principles, however, are straightforward.

10. MISCELLANEOUS

This section contains a number of routine provisions
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relating to interpretation and administration of the 1991 
Agreement. Notable provisions include a requirement that 
subsurface data be shared to the maximum extent permitted by 
preexisting legal constraints (10.3), subject to strict 
confidentially requirements (10.1); subsection 10.11 commits the 
parties to joint defense of the 1991 Agreement, unless the 
challenge relates t-< ASRC's revenue sharing obligations to other 
ANCSA Corporations, in which case ASRC must defend, indemnify and 
hold the State harmless from such claims.

11. DEFINITIONS

This Section defines key terms used throughout the 1991 
Agreement.

EXHIBITS

Exhibits include the form of proposed legislation (Exhibit 
A, discussed in Section III, below), maps of the lands subject to 
the 1991 Agreement (Exhibits C and D) , schedules of the 
respective percentage undivided interest in each section of land 
subject to the 1991 Agreement (Exhibits E and F) , and specimen 
copies of various instruments called for in the 1991 Agreement 
(Exhibits G - J).

III. SECTION-BY-SECTION EXPLANATION OF BILL NO.
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Section 1. PURPOSE. Provides that the purpose of the Bill 
is to provide for the settlement of outstanding litigation 
between the State and ASRC.

Section 2. RATIFICATION. This Section ratifies the 1991 
Agreement "notwithstanding any other provision of law." Because 
the 1991 Agreement involves an exchange of the State's mineral 
interests in the Nuiqsut and Point Lay subsurface, legislative 
approval is required. Alienation of the State's mineral interest 
is prohibited by Section 6(i) of the Alaska Statehood Act. In 
1976, however, Congress amended Section 22(f) of the Alaska 
Native Claims Settlement /ict to permit the State of Alaska to 
enter into exchanges of land "for the purpose of effecting land 
consolidations or to facilitate the management or development of 
the land, or for other public purposes." Exchanges must be of 
equal value unless found to be in the public interest "by the 
appropriate Secretary." The United States has confirmed that its 
consent to the exchange is not required and that the requirements 
of Section 6(i) of the Statehood Act and 22(f) of ANCSA will be 
satisfied as long as the appropriate State approving authority 
finds the exchange to be in the public interest.

Chapter 50 of Title 38 of Alaska Statutes provides authority 
for exchanges of the State's mineral estate, including the 
mineral estate in submerged lands. For a variety of reasons, 
however, that Chapter does not provide an appropriate vehicle for
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the settlement of litigation. Among other things, Chapter 50 
contemplates a voluntary exchange for equal values and requires 
appraisals and a series of public hearings on proposed exchanges. 
Although the State and ASRC believe that the consideration given 
and received in the exchange is roughly equal, no effort has been 
made to appraise the lands. The terms of the exchange are 
influenced by factors other than land values (which are highly 
speculative, in any event), including each side's assessment of 
the risks of litigation. Finally, settlement negotiations have 
necessarily and appropriately been conducted in closed sessions. 
Public involvement is provided through the process of legislative 
ratification, but could not realistically have been provided 
earlier in the process, as contemplated for a voluntary exchange 
under Chapter 50. The "notwithstanding any other provision of 
Alaska law" will clarify that the exchange contemplated by the 
1991 Agreement is not subject to the requirements of Chapter 50.

In addition to AS 38.50, the "notwithstanding any other 
provision of Alaska law" is intended satisfy any other provision 
of State law that might subsequently be raised to defeat the 
settlement itself. The Bill deliberately uses broad language to 
accomplish this result. Among other things, this language is 
intended to make it clear that in earring out the provisions of 
the settlement the Commissioner is acting pursuant to the mandate 
of the legislature and not exercising his discretion under other 
statutory provisions that authorize administrative disposition of
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state lands. Specifically, this language, together with section 
3 of the Bill discussed below, relieve the Commissioner of any 
further notice, hearing or public interest finding requirements 
prior to making the conveyances required by the 1991 Agreement.

This exemption extends only to those actions mandated by the 
1991 Agreement necessary to carry out the settlement and ratified 
by the Bill. Since the 1991 Agreement contemplates that the 
Commissioner will exercise his executive rights consistent with 
statutory constraints and does not waive any sovereign powers of 
the State of Alaska, any development activities that occur 
subsequent to the exchange will be fully subject to the normal 
statutory and regulatory procedures normally applicable to 
administration of State lands. Specifically, lease sales will be 
conducted in the normal manner and all regulatory requirements 
will be observed, including coastal zone consistency and public 
interest findings. To the extent that ASRC exercises powers as a 
landowner, this legislation does not exempt ASRC from federal, 
state or local requirements otherwise applicable to private 
landowners.

Section 2 also provides that "no statutory or common law 
rules against perpetuities or restraints of alienation of 
property shall apply to the the settlement agreement or to any 
interest or power created by it." The 1991 Agreement commits the 
State and ASRC permanently to merge their titles with no right of

24



partition, to jointly lease and develop their interests, and to 
take a number of other steps with respect to their lands for an 
indefinite period of time. The law is generally hostile to such 
perpetual restrictions or restraints on alienation that might be 
deemed unreasonable. AS 34.27.010, for example, provides that an 
interest that would violate the rule against perpetuities may be 
reformed by a court. If the rules apply, the 1991 Agreement 
could be challenged at any time by the State or ASRC (or possibly 
in a citizen suit) and stricken down or modified in ways that 
were never intended.

A major consideration of both the State and ASRC in entering 
into the 1991 Agreement is improving marketability of title.
This objective, and the benefits of the settlement, would be 
frustrated if the merging of title, prohibition against partition 
of those interests and executive rights provisions were ever 
successfully challenged as violative of the rule against 
perpetuities or as an unreasonable restraint on alienation. 
Accordingly, Section 2 exempts the 1991 Agreement from these 
requirements.

Section 3. COMMISSIONER AUTHORITY. This section 
affirmatively authorizes and directs [THIS LANGUAGE SHOULD BE 
ADDED TO THE BILL] the Commissioner to carry out the exchange and 
makes it clear that in doing so he earring out the mandate of the 
legislature. The Commissioner is not authorized, however, to
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materially amend the 1991 Agreement without coming back to the 
legislature for approval.

Section 4. RECORDATION. This section requires to the 
Commissioner to record the 1991 Agreement in the appropriate 
recording office, incorporate it into the DNR lands record 
sysstem, and deposit a signed original with the State Archivist, 
and incorporate.

Section 5. ACTIONS. In order to minimize the possibility 
that the exchange will have to be unwound after the State and 
ASRC have committed themselves to making the conveyances and 
taking the other actions required by the 1991 Agreement, this 
section provides that any action challenging the legality of the 
1991 Agreement must be commenced within thirty days of the 
effective date of the legislation. The Act itself may not be 
construed as creating any rights in any party not privy to the 
1991 Agreement to challenge that Agreement or the Act. Finally, 
the Section waives the sovereign immunity of the State of Alaska 
to any suit brought by ASRC to enforce the 1991 Agreement, 
provided that any such action is commenced in a Superior Court of 
the State of Alaska.

Section 6. EFFECTIVE DATE. This Section provides for an 
immediate effective date in accordance with AS 01.10.070(c).
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Attachment

Arctic Slope Regional Corporation Settlement Agreement
If the agreement is approved by the Legislature, no additional funds 
or positions will be needed to implement it.
If the agreement is not approved by the Legislature, the Department 
of Law would expend significant funds litigating the dispute. The 
Department of Natural Resources would need a portion of a position 
to support the litigation.
In addition, the settlement is needed if the state is to lease lands 
in the Nuiqsut area now scheduled for sale Oil and Gas Lease Sale 75 
during December, 1992. If the agreement is approved this year, the 
lease sale could include approximately 60,000 acres of land covered 
in the agreement (about one quarter of the total acreage of Sale 
75). If the agreement is not approved this session, the Nuiqsut 
acreage (assuming the litigation is settled) could not be leased 
until 1995 because of oil and gas lease sale procedural 
requirements. The Nuiqsut area lands have moderate oil and gas 
potential. Including them in the lease sale would bring significant 
new revenues to the state.
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1991 SETTLEMENT AGREEMENT 
BETWEEN ARCTIC SLOPE REGIONAL 

CORPORATION AND THE STATE OF ALASKA

Introduction
The State of Alaska ("State") and Arctic Slope Regional 

Corporation ("ASRC") sued each other, in two separate lawsuits, 
over the validity of a March 1974 Agreement ("1974 Agreement"). 
The lawsuits were entitled:

(1) S t a t e  o f  A la s k a  v .  A r c t i c  S lo p e  R e g io n a l C o rp o r a tio n ,  
3AN-85-15523 Civil, Alaska Superior Court, Third 
Judicial District, filed November 7, 1985.

(2) A r c t i c  S lo p e  R e g io n a l C o rp o r a tio n  v .  L e n n ie  
B o sto n -G o rsu ch  and G ary C. G u s ta fs o n , Civil No.
J85-026, United States District Court For Alaska, in 
Juneau, filed October 2, 1985.

In 1990, the federal court lawsuit was dismissed without
prejudice to ASRC's right to refile it. The State and ASRC now
wish to dismiss the state court lawsuit, also without prejudice,
and settle claims and counterclaims made in the two lawsuits.

The State and ASRC have fully and independently
analyzed the strength of their respective litigation positions
regarding the enforceability of the 1974 Agreement. In settling,
the parties1' understand that each gives up the right to
discover fully the strength or weakness of the other party's
position in exchange for the certainties of settlement and in
order to avoid the risk of an unfavorable outcome in the
litigation. Resolution of the litigation and uncertainties
relating to titles as set out in this Settlement Agreement will
result in material benefit both to the State and its citizens and
to ASRC, and is in the best interests of the public.

The litigation concerns a dispute between ASRC and the
State over the ownership of lands located near Nuiqsut and Point
Lay. To settle the dispute, the State and ASRC have agreed in

■i'Words and phrases printed in the text of this Agreement in 
boldface are defined in Section 11.
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this Settlement Agreement to effect an exchange of undivided 
interests in the subsurface of all the disputed lands, as 
authorized under section 22(f) of ANCSA, so as to cause the 
subsurface in all these lands to be owned in undivided interests 
by the State and ASRC. The disputed lands have numerous bodies 
of water within or adjacent to them. The State claims that many 
of these bodies of water cover submerged lands which it wholly 
owns by virtue of the United States Constitution's equal footing 
doctrine and the federal Submerged Lands Act. For various 
reasons, ASRC disputes the State's claims. Moreover, the 
extensive nature of the bodies of water and seacoast makes the 
boundaries between uplands and submerged lands within portions of 
the areas subject to the potential of accretion, reliction, and 
avulsion. The possibility of future disputes about the ownership 
of and the boundaries between uplands and submerged lands would 
make it extremely difficult for either the State or ASRC to 
exploit the lands, whichever party a court might decide owned 
them. Therefore, in order to eliminate the potential for future 
ownership disputes, in this Settlement Agreement ASRC and the 
State have agreed to exchange undivided interests in the 
subsurface in the submerged lands and in the uplands and to 
establish a fixed revenue sharing percentage for the lands which 
would not change in the event of accretion, reliction, or 
avulsion.

Except as provided below in section 6 (governing 
consequences of separate termination of a Subsurface Agreement) 
and subsection 9.5 (governing division of revenue from certain 
leases), this Settlement Agreement provides that all subsurface 
revenues related to, or generated by the exploration, 
development, production, or other exploitation of, or the lease, 
sale, or other disposition of, any interest in the Nuiqsut 
subsurface and the Point Lay subsurface will belong to ASRC or 
the State, respectively, as the owner of that interest pursuant 
to Section 3.

ASRC and the State further agree as follows:
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