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with dramatic spruce bark beetle population increases in the
Kachemak Bay area (Holsten 1990, USDA Forest Service, 1985, 1989).
One example is the Halibut Cove infestation which was associated
with powerline right-of-way clearing.

Normally, field evaluations are not warranted ,nless beetle
outbreak indicators are present and properly documented. Examples
of such indicators include, but are not limited to: direct evidence
of reduced stand vigor (low growth increment the Ilast 5 years),
continued unseasonable climatic conditions such as we experienced
last summer/fall on the Kenai Peninsula, or a major site
disturbance (e.g. windstorm, right-of-way clearing). Such
indicators would justify a biological evaluation to determine
beetle population and preference levels ..under altered stand
conditions.

Conclusions

The short answer to questions 1. and 2. above is this: potential

£g-T- inc.tea S e d sp r uce_bark__beelle a.ctjyjtv on SNA land within the
Kachemak Bay State Park Cand subsequent threat of a major
infestation developing”™ appears to be lew at this tinme.

Field evaluations are needed "o document stand composition and
health. This will allow us to predict beetle attack susceptibility
and insect population dynamics.

Based on surveys and biological evaluations already completed, a
formal field evaluation of SNA"s land is not warranted unless other
outbreak indicators are documented.

Therefore, regarding question 3.: based on past detection surveys,
spruce bark beetle impact on southsjde Kachemak Bay within Kachemak
Bay State Park historically 1is low. Low spruce bark beetle impact
is predicted, for the next 2-3 years, based on past survey data for
this area. Maior site disturbance such as unseasonable climatic
trends could alter this prediction. Ongoing sampLing will, document
beetle activity in live timber.

Absent logging, it is unlikely significant spruce beetle
populations will occur on SWA/TTC land during the next 2-5 years.
Localized 1infestations (1-20 trees) will 1likely occur. This
observation 1is based solely on review of historical weather
patterns and aerial detection surveys. Until a systematic
biological evaluation is performed in this area it 1is only
conjecture to say the Jlocal beetle population 1is decreasing,
increasing or at static levels.

A coordinated Federal and state 1initial spruce beetle sampling



study could occur on SNA"s acreage. This may be coordinated with
legislative review of the proposed SNA/TTC land and timber purchase
legislation. Seldovia Native Association, Inc. state park
holdings can be added to the annual detection survey schedule given
current KBSP spruce bark beetle interest shown by DLWM. (USFS
generally calls for aerial survey service requests 1in February-
Apr.il each year; survey generally starts after July 4th) . The
division will inform DLWM and DOPOR when details are available from
the USFS, S&PF.

/i.17 &1 <Q

Malcolm R. "Bob"™ Dick, Director

by Roger E. Burnside, NRM 1
Resource Management Section
Insects and Dxsease

December 19, 1990

References (see page 75)

Attachments(2); map (spruce beetle activity
1985-1990, Kachemak Bay);
map (USFS 1990 aerial detection
survey, Kachemak Bay area)
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Homer—It’s a humble name for a little town that isanything
but ordinary. Named for Homer Pennock, a gold miner who
established the first development on the Homer Spit in 1X%,
today’s Homer is a thrivingcommunity of roughly 4,000 resi-
oents, most of whom came to this area for one main reason: It
is one of the most beautiful places in the world.

Located near the southern tip of Alaska’s Kenai Peninsula,
Homer is blessed with a view to the south that is stunning in
its beauty and grandeur. Across the sparkiing waters of
Kachemak Bay, the rugged Kenai Mountains spread east,
west, and south. Soaring snow capped peaks overlook
massive glaciers crawling toward the sea. Along the coastline,
the steep mountain valleys form narrow fjords. The waters
within rise and fall with the tides—witnessed at times only by
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a bald eagle soaring overhead, or a black bear prowling the
shore. The mountains have a thousand moods, depending on
the time of day, the sun, the clouds, rain, snow, and wind.
Because of this, people who have lived all their lives here still
find themselves awestruck when a bend in the road suddenly
reveals a glimpse of this panorama.

But what about this side of the bay? Is there anything special
about Homer besides the view? Yes—the people who live
here. Over the years, Homer has become a mecca for artists,
craftspeople, and creative minds of all types. These people
have come from all over to find a place where the natural
beauty refreshes and inspires them, and where they can share
their ideas and talents with others who flourish in this stimu-
lating environment. Consequently, Homer has a wealth of
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talent and cultural awareness in the arts— from pottery,
weaving, and painting to music, dance, and theatre—typical
ofa much larger town. This is not to suggest that everyone in
Homer is an artist. On the contrary—part of what gives this
community its rich texture is the diversity of folk who live
here. Fishermen and women abound, along with ranchers and
homesteaders, small business owners, guides and outfitters,
professionals of all kinds, and kids of all ages. Religious and
political views come from left, right, and center. But one thing
virtually every visitor to Ilomer wiil notice is that the people
ii. this area are warm, enthusiastic, and friendly. The sense
that we arc all neighbors working to preserve the quality of
life here is what holds the community together and provides
us with acommon identity. Homerites arc proud of Homer, and

arc happy to show visitors from outside the area what a
special place this is, whether it’s with a tour of the local
museums and galleries or a clay spent fishing for those world-
renowned halibut.

On the high bluffssurrounding Homer, the fircwced bloom in
red-violet profusion, catching the light of the settingsun on a
late summer’s night. A cow moose leads her calf across a
grassy field, pausing at the sight of a child on horseback
exploring a trail along the ridge. Out on the bay, some
fishermen arc just returning with their catch of halibut and
salmon, as a lone kayaker rounds the tip of the Spit, lured
perhaps by a teasing sea otter. This is Homer, the little
community of Kachemak Bay which has come to be called
the “*hamlet by the sea.” Come see for yourselves.
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Alaska State Legislature

Senator Drue Pearce, Chair
Senator Virginia Collins, Vice Chair
Senator Dick Eliason

Senator Rick Halford

Senator Jay Kerttula

SENATE LABOR AND COMMERCE
COMMITTEE

TO: Senator Lloyd Jones, Chair
Senate Resources Committee

FROM: Senator Drue Pearce,
Senate Labor & Commerce

DATE: April 3, 1991

RE: SB 148 - Kachemak Bay State Park

In spite of taking extensive testimony on the subject
individuals who,

legislation, there were a considerable number of

WHILE IN JUNEAU
P.O. BOX V

JUNEAU, ALASKA 99811
(907) 465-3844

3111 C STREET. SUITE 150
ANCHORAGE, ALASKA 99504
(907) 561-2018

in the interest of time, waived their chance at offering

testimony.

For that reason, | would encourage the Senate Resources Committee
to allow for teleconference testimony when hearing this
legislation. I have enclosed a copy of those who signed up to
testify and were unable to do so when it was being heard in the

Senate Labor & Commerce Committee.

Attachment

DP:rrm



A laska C enter for th e E nvironm en't
5]9 West 8th Avenue, Suite 201 « Anchorage, Alaska 99501 « (907) 274-3621

A RESOLUTION SUPPORTING HOUSE BILL 83/SENATE BILL 148
RELATING TO THE APPROPRIATION OF FUNDS FOR THE PURCHASE
OF SELDOVIA NATIVE ASSOCIATION LAND AND TIMBER TRADING
COMPANY TIMBER RIGHTS WITHIN KACHEMAK BAY STATE PARK.

WHEREAS, Kachemal H.wuState Part: was established in 1970 by the Alaska State Legislature
in order to protect and preserve these lands and waters for their unique and exceptional scenic
nature, and

WHEREAS, the purpose of the Park legislation was primarily to preserve its outstanding
natural features, keeping development toa minimum and onlu for the purpose of making areas
available for public enjoyment in a manner consistent with the preservation of natural values
such as camping, picnicking, sightseeing, nature study, hiking, riding and related activities
with no majoi modification of the land, forests or water, and

WHEREAS, 29,000 acres of land established as state park by the Alaska State Legislature was
awarded tc the Seldovia Native Association as a result of the Alaska Native Claims Settlement Act,

and

WHEREAS, due to past failed negotiations with the State of Alsaka, in 1987 Seldivia Native
Association sold their timber rights on native owned land within the Park in order to generate
revenue with the land, and

WHEREAS, the most recent round of negotiations produced a cash settlement with the State of
Alaska at a value of Li 5 S million to acquire the land from SNA and $4.5 million to acquire
timber rights form Timber Trading Company to remove inholdings trom within tne Park, and

WHEREAS, Alaska Center for the Environment recognizes Kachemak Bay State Park is a park
for all Alaskans and merits permanent protection from any unnecessary development within and
adjacent to the park boundaries,

THEREFORE BE IT RESOLVED, THAT

Alaska Center for the Environment urges the 1991 Alaska State Legislature to appropriate the
necessary funds to purchase all inholdings within the legislative boundaries of Kachemak Bay
State Park, and therefore return these lands to their highest and best use for the people of
Alaska. Be it further resolved that the Governor is urged to support the appropriation of fund3

in its entirely.

As resolved by the Alaska Center for the Environment Board of Directors
April 11, 1991.



Enclosed are reprints from two recent nationally distributed magazines, EDDIE
BAUER CATALOG, and NATIONAL FISHERMAN. Doth publications remind their millions
of subscribers about the importance of wetlands.

Please add the voices of these important publications to the voices y are
hearing from around the state and around the world.

IC-ichemal; Day is valuable, it is productive, its marine productivity Iis
spectacular. It will not remain so if ,Tt’Yotlands, and the shoreline
surrounding its chief estuary, China and the Kachemak Bay State
Pari;, is clearcut logged.

Eddie Bauer asks you to think abouL WETLANDS, "These Vanishing Treasures"
and gives prestigeous awards to volunteers working to save them.

National Fisherman features FISHERIES Hi CRISIS Loss of fisheries habitat.
"It is obvious that important estuaries are disappearing ol an alarming rate
and any plans to improve fishing must include regaining habitat™. Think hov?
much cheaper it is to protect Kachemak Bay by protecting its estuaries, rather
than by trying to restore that productivity, once lost.

We would like not only to ask for your yes vote for UBG3 but also
for your support beyond the vote.

As we approach the next century, it has become clear to everyone on this
earth, that we must all live and work in ways which are more environmentally
sound. As one of our trusted leaders, we want to help you to make the best
decisions. We are confident of your support for the wise investment in
Kachemak Bays continued richness.

There will never be enough money to match all the funding requests for any
state budget. Everywhere in the world legislators are being called upon to
forego other expenses to invest in the environment. It makes very sound
dollars and sense to Alaska, to protect Kachemak Bay State Park from clearcut
logging, then watch over the years as the system continues to quickly repay
that investment. It will continue doing so for many future generations.

Diane and Michael McBride ¢ China Poot Bay * P.O. Box 956 0 Homer, Alaska 99603 « USA « (907) 235-8910

Nationally and Internationally Honored Accommodations and Services



FISHERIES in CRISIS

Our Cirisis series continues with o comparison between
the loss of fisheries habitat/ such as wetlands, and declining fish and shellfish stocks.
Although the connection between the two is not clearcut, it's obvious
that important estuaries ore disoppeoring ot on alarming rote, ond any plans
to improve fishing must include regaining habitat.

M aking the habitat connection
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1-800-426-8020

You Make The Difference

Ai Eddie Bauer, we’re concerned
with the state of the earth. Our asso-
ciates participate in desk-side recy-
cling and are working to reduce
waste by recycling aluminum, plastic
and glass.

We also encourage you to recycle
all ca™logs responsibly. We've
launched a pilot program that allows
customers to recycle catalogs— ours
and others— at our stores in select
markets.

In caring for this planet— whether
preserving wetlands or recycling our
waste— it's the individual effort that
makes a difference. This is why
we've established "Heroes For The
Earth,” a program that honors indi-
vidual efforts to improve and protect
the environment.

We rely on you to nominate indi-
viduals whose efforts have made a
difference in our world. Ifyou know
of a person worthy of this honor,
send nominations to: Eddie Bauer
Heroes For The Earth, 14850 N.E.
36th St., Redmond, WA 98052. It
will be worth your effort.

Nancy Brown is president of Friends of the Everglades, volunteers who advocate restoration
of the natural stream How in this extraordinary wetland.

Prices in effect through June 30,1991.

Call Eddie Bauer when your company wants to give corporate incentives, premiums or Gift Bonds with a difference. 1-800-.233-4174 3



SENATE COMMITTEE REPORT
~~R5T COMMITTEE OF REFERIT

DATE: 2/27/91 FURTHER: Resources
Finance

Date of 5-Day Notice: DATE TURNED

(in accordance with Uniform Rule 23) INTO OFFICE:

L&C Committee considered SB 148

Speciax appropriations to the Dept, of Natural Resources for the purchase

of the 1inholdings of the Seldovia Native Association, and the timber

riahts of the Timber Trading Company, within the Kachemak Bay State Park;
recommended:

same title

[ ] replace with CS [ 1
[ 1 new title

[ 1 attached amendment(s)

[] letter of intent adopted

[ ] do pass

[ 1] do not pass

[ ] no recommendation
[**~individual recommendations
[ 1 further referral to

ATTACHES NEW FISCAL NOTE(S):

Dept/Date Dept/4Date
[ 1 fiscal note(s) [Vi zero fiscal note(s) p/jil)/]—al\ﬁ—v
( ] appropriation-no fiscal note [ 1] Governor®s bill w/fiscal note

SIGNING DO PASS: I0NS:



TO:

FROM:
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M EMORANTDUM o f A |l a s k a

Department =-f Pish and Qumu

Martin Maricle DATE: January 22, 1991
Area Forester
Dept, of Natural Resourceo FILE NO:

Glennallen
TELEPHONE NO: 267-2284

SUBJECT: Forest Practices
Renewal of

Notification

Steven w. Albert 6C91-19
Habitat Biologist
Region 11

Habitat Division
Dept, of Fish and Game

The Alaska Department of Fish and Game (ADF&G) has reviewed the
Forest Practices Notification submitted by Khitestone Logging
Co. for propoeed timber harvest activities north of the Cordova
Airport on lands owned by EYAK Corporation. We do not believe
that the notification submitted by the operator provided a
sufficient amount of information describing their" proposed
timber harvesting activities. Because the proposed startup date
will occur in mid-March, we would have preferred waiting longer
to allow submittal of a more complete notification and still
allow the operator to begin operations at that time.

A total of 430 acres in 3 sale units located 1in portions of
Sects. 28, 29, and 30, T. 15 S., R. 1 W., C.R.M. are proposed

for harvest. These harvest units are located on lands owned by
EYAK Corporation and will be clearcut using cable and shovel
logging systems. Activities are scheduled to begin during March

15, 1991 and will continue through October 15, 1991.

There are no catalogued anadromous fish streams in the proposed

harveBt units. However, please be advised that area streams
have not been adequately surveyed to determine the distribution
of anadromous fish species. We hope to conduct such surveys at

the appropriate time later this summer if needed.

Sitka spruce ecosystems In the Cordova area are very productive
and support abundant fish and wildlife, biodiversity, and public

rfroi-eat is"nel vilu*«. Th* dap»run*nt thet
could be better maintained if wood utilization levels could be
increased in units harvested by the operator. Higher

utilization rates and the increased removal or debns/slaah will
increase access and U9e of the area dv wildlife, hasten
regeneration ot the forest cover and associated browse, and
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reduce the risk of bark beetle infestation. Presently, the
amount of Jlarge debris left on the aite appearB e.xceeeive and
does not represent responsible forest management with roapect to
the uae of thio area by public resources such as wildlife and

fish. We recoiomend the operator submit a detailed rtebrio/slash
management plan to describe what will be done to reduce debris
levels. We believe ouch a plan needs to be developed as ooon as

pouuible before beginning new operations to reduce the risk of
spruce bark beetle infestations.

Aa you may already know, the spruce bark beetle can attack all

species of Picea in North America. Downed material ouch ao
freah windthrown trees, cull logo, and logging debris/slash are
highly productive breeding sites for beetles. Evidence

indicating bark beetle infestations of Sitka spruce trees 1is
available from the L"lackutone Bay, Yakutat Forelanda, Glacier

Bay, and Kachemak Bay areas. Ke recommend that sprue* debris
exceeding 5-inch diameter should be properly handled before
beetle emergence. Proper handling includes increased

utilization rates, burning, burying, physical removal, or sor.e
combination of these m3thodo.

Additionally, we recommend that Che operator consider
incorporating the folio=-—,;ig forest management practices 1in the
silvicultural prescription (sale layout, harvest, and poat-

harvest activities) for osse clearcut units that would benefit
fish and wildlife resouma:

1. Timber harvesting ;uld be avoided on steep slopes or V-
notches adjoining fish streams.
2. Where feasible, sc snags should be left standing 1in the

clearcut areas to ~civide habitat for hole-nesting birds,
woodpeckers, raptor”, and other species requiring perching

habi(.at. _ A noF 0S >HA Uco ~
3. Irregular edges ar.i preferable to straight edges. They
result 1in a groat ratio of edge distance to area and

allow aore complete use ofclearcut areas by wildlife by
providing peninsulm of cover, thereby reducing the moan
maximum distance :o cover. Irregular shapes are more
aesthetic to most people and should be preferable
especially in arntc- easily seen by the public.

J. Travel corridors : ;r wildlife should be maintained either
ill the form of wuncut strips or clumps of true# «oicc«r«a
throughout the cut “rsa.

5. because many fort-r -.ivoiling wildlife cpecieu (moose, black
bears, et al.) a*mroluctam to tra“el far f)oin cover,
clearcut openings .-mould be designed so that th* maximum
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distance from the forest edge should not exceed 330 font
trom the cantor of tho opening, i.*. 660 feat

maximum

width.
6. The enhancement of habitat diversity nhould Include
retaining large cull trees, residual ahrub thickets,

naturally vegetated areas ourrounding Jlakes and ponds

exceeding 5 acres, and any other special value habitat*
that can be identified.

We thank you for the opportunity to comment on the proposed sale
units and Jlook forward to working with you on this project.
Please contact me at 267-228-1, if you have any questions
regarding our comments or recommendations.

ccj Grieae, ADF&G
Westlund, ADF&G
Trickett, DEC
Brady, ADF&G

Wallingford, DOF

[ ww 2 SR 95 B O e



Feb. 5, 1991

Martin Maricle

Area Forester

Dept, of Natural Resources
Box 185

Glennallen, Alaska 99588

Dear Martin,

I have a few comments concerning the memorandum from Steve
Albert about our recent Forest Practices Notification.

Paragraph four suggests Whitestone is not properly wutilizing
the wood. The fact is that Whitestone is taking more of the
wood in this area than any other logging area known to me in
Alaska. We have been taking tops down to a four inch diameter
which is two inches smaller than State or Forest Service
standards.

All of our logging methods to date have been to bring the
trees full lenght to the roaa before Ilimbing or bucking them.
This results in much less debris left on the ground than the
normal practice of limbing and oucking in the woods. This
also provides the Ilocal population with an easily accessible
source of firewood which is mats available by Eyak when the
logging is finished. These concentrated piles also make it

possible for spot burning if : ; landowner should so desire.
However the DEC may have some ejection to slash burning.
Also slash burning has never en the practice in Alaska
coastal areas. Sherstone Inc. the timber owner and has

voluntarily left buffer zones <c'org the Sheridan River and
other water bodies and plans c¢; continue this practice
beyond any requirement of the Zcate Forest Practices Act. An
example is a wide buffer zone left around Cabin Lake and the
nearby campground. Some 30 to -0 thousand board feet of
commercial timber was left he'e purely to enhance public use
and enjoyment.

The suggestion that Whitestone submit a debris/slash
management plan appears to be mother attempt by Fish and

Game to expand into areas no: recified by the new Forest
Practices Act. There is norh-m: in the act to suggest such a
requirement. The comment that ceoris piles left on the
ground, not in streams or lar-:.. may have an effect on fish
populations is ridiculous u " s we are expecting a migration
of the walking catfish from -' rida.

The concern with bark beetle -Nstations is misplaced. The
areas presently infected are 'ending timber and these

beetles did not start from s'a.n. There has been no logging



anywhere near the infestation at Glacier Bay. The huge beetle
infestation on the Kenai started in windfalls.

The most effective and proven method of beetle control is
airiel spraying with the appropriate pesticides. The next
most effective would be a state policy of immediately logging
new windthrow areas if they are accessible. Since this would
be a beetle control effort, not a commercial enterprise,
controlled slash burning could also be used.

The areas laid out in Whitestone’'s current F.P.A.
notification and nearly all of the remaining timber to be
logged by Whitestone have little risk of contributing to bark
beetle proliferation for two reasons. One, the timber is 80&
or more hemlock and two, it is growing on higher elevations
and is a mixed stand. U.S.D.A. Alaska Region, Report No0.181
"Insects and Diseases of Alaskan Forests" states "the
susceptability of standing spruce decreases in the following
order: (l)Large diameter trees along creek bottoms, (2)
better stands on benches, (3) poorer stands on ridges and
benches, (4) mixtures of spruce and other species, and (5)
stands of immature trees."” If this study is accepted as

fact, then the new requirement for buffer strips, which run
heavily to large old growth spruce, along fish streams may be
a contributer to spruce beetle proliferation.

Further comments concern recomendations 1 through 6.

1. How steep is too steep? Is this a subjective judgement or
is there some guidline to follow? Vague reccomendations
such as this lead to confusion and debate and have little
practical application. Most v-notches in Southeast and
Southcentral Alaska occur on slopes too steep to sustain
any fish populations. Experience in Southeast Alaska shows
that timber left as buffers to v-notches will almost
invariably blow down and choke any water course in the v-
notch. A good logging practice is to log both ways away
from the v-notch and avoid logging straight up or down it.

2. This recomendation is in direct conflict with Federal and
State OSHA safety regulations. We are required to cut all
snags in clearcut areas.

3. Most timber stands by their nature will grow in irregular
patterns. However | question the reference to aesthetic
values. This is definitely a subjective area and one man’s
art is another man’'s garbage. What study can be referenced
to show that irregular shapes are preferable to the
majority? The vast croplands of the American heartland are
beautiful to my eye in their regularity and symmetry. Does
Fish and Game suggest these fields be broken up and and
made irregular to become more aesthic or is this idea only
applicable to private timber stands in Alaska.



4. Observation will show this is already being done
voluntarily.

5. This is another example of attempted rule making,after the
fact,by the Fish and Game. As mentioned above, travel
corridors are already being left but | question the
validity of the comment that "(moose, black bears, et al)
are reluctant to travel far from cover" especially as it
applies to moose. | recently traveled by helicopter from
Cordova to Icy Bay and counted more than fifty moose
feeding and bedded down in the Copper River,

Bering River, and other areas, miles from any cover higher
than four foot willows. | have seen Brown bears crossing
high ridges in the snow with no cover for miles. | have
also seen bears fishing 200 yards from shore when the
tide was out, along the Alaska Peninsula, west of Afognak
Island. Any wild game will respond to hunting pressure by
holding to cover but,when hunting pressure is removed,
game will show no reluctance to live and feed in the open.
An example is the large herds of Mule deer and Elk which
can be observed near Delta,Colorado in late fall. Moose
are commonly seen in residential areas of Anchorage in the
winter.

What study supports the recommended 660 foot maximum
clearcut width? Is this another shot in the dark by Fish
and Game? Without support, this is another vague idea

with littls if any merit and suggests a Fish and Game bias
against timber cutting which seeks to Ilimit harvest by any
means.

6. Habitat enhancement is not and should not be a primary
goal of private, commercial timber owners.

I believe the recomendations by Mr. Albert have little merit
and reveal little wunderstanding of our operations. | know
from personal observation over the last 24 years that many of
the ideas advanced do not fit the facts. For the record |
could not let Mr.Albert’s recommendations go unchallenged.

Unreasonable efforts by any State or Federal agency to
encroach on or |limit the right or ability of private timber
owners to develop their resource should be resisted by every
means available.

Sincerely,

Edward Stewart



Timber Trading Co.

will donate 7,125
acres of timber
rights adjacent
to the park
to non-profit
organizations
pending passage
of House Bill 83
& Senate Bill 148
Kachemak Bay

HOUSE BILL 83 AND SENATE BILL 148:

LAND AND TIMBER PURCHASE

INSIDE KACHEMAK BAY STATE PARK

Homer
Spit

Yukon
Inland

State Park Buyback

Timber Trading Co.

timber

1-Gull 1Is. seabird rookery

2-Center for Ak.
3-ADFG personal

4-sea otter habitat
5-Univ. Ak. Fairbanks marine station

Coastal
use dipnet fishery

Studies facility

rights outside the Park

T9 S



Timber Trading Company

For Immediate Release
March 20fr 1991

Timber Trading company
AGREES TO GIFT 7.125 ACRES

OF TIMBER RIGHTS

In 1988, Timber Trading Company (TTC) was approached by The
Kachemak Heritage Land Trust (KHLT) concerning timber rights held
by TTC outside Kachemak Say State Park boundaries that would remain
unresolved by State Park Buyback legislation. In 1990, KHLT was
joined by The Center for Alaskan Coastal studies (CACSJ in their

efforts.

After two years of negotiations, TTC has agreed, through
Conservation Agreements, to gift 7,125 acres of timber rights to
KHLT ctnu CAC3 pending passage of House Bill 83 and Senate Bill 143.

"We believe that open communication is an effective way to solve
environmental issues," says John L. sturgeon, President of Timber
Trading Company. "Cooperative efforts, when attempting to solve
difficult 1issues, offer the best possible ways to reach a solution

all parties can agree with."

Marketing Div.:  Transpacific Trade Center, Suite 418
3700 Pacific H*hway East
Tacoma, Washington 98424
<2061 922-5510 FAX (2C6) 922-3044

Main Office: 3501 Denaii, Suite 202
Anchorage, Alaska 99503
(907) 562-3335
FAX (907) 562-0599



Thursday, February 2B, 1991

by Liz Ruskin

Staff Wntcr

If the Legislature agrees to pay $20 mil-
lion to buy back privately held land and timber
in Kachemak Bay State Park, the limbcrowner
will sweeten the deal by giving up its rights to
timber on 7,000 acres outside the park bound-
ary, according to an agreement signed recently
by the logging company and two iocai conser-
vation groups.

Under the agreement, TunbcrTYading Co.

to give Umber it Owus along Rocky
River and Peterson and Jakolof bays to the
Kachemak Heritage I.aryl Trust, said land trust
president Jan Schofield. Timber Trading has
also agreed to give the timber on Island Penin-
sula to the Center for Alaskan Coastal Studies
if the park buyback passes the Legislature, she
said.

In another conservation agreement, the
Seldovia Native Association agreed to sell the
coastal studies center the land on L.land Penin-
sula. where the cemeris located. Aprice hasnot
beenreached, Schofield said, and this agreement
also hinges on legislative approval of the park
buyback.

If the Legislature fails to pass the bill,
though, TimberTradingwill proceed withplans
tc log the area, said John Sturgeon, president of
the logging company. TunberTrading is apply-
ing for the necessary permits, he said and
logging could begin as early as this summer.

The Native corporation and the Alaska
Department of Natural Resources have been
negotiating for more than a decade an agree-
ment to restore to the paik the 24,000 acres the
association owns. The negotiations became
more complicated in 1987, when Seldovia sold
timber — seme of itinside the park and some
of it outside — to TunberTrading. The parues
at the negotiating table eventually agreed un a
price of S15.5 million for die land and S4.5
million for the timber The Legislature balked
at the price tuz and the anproorintion failed last

lirv.

HOMER

.0gQIng concessions
ninge on park buvfoack

Some of the most visible of Timber
Trading’s boldines on the south side ot Kache-
mak Bay, however are outside of the park
boundaries, so a buyback bill alone would not
liave saved them.

Island Peninsula in particular has been a
sensitive spot. Home of the Kachemak Bay
Wilderness Lodge aswell as the coastal studies
center, it lies directly across the bay from tbe
Homer SpiL

The land trust formed two years ago to try
to prevent logging in the valuable ecological
areas iirat lie outside the pane, Schofield sard.

Wheiherthenew incentive will have much
effect on the legislature is uncertain.

'The people on the House skk. that | spoke
to were fairly supportive of tbe idea but had
concerns about where the money might rnme
from,” said Mary Pearsall of the Kachemak
Bay Citizens Coalition, who recently returned
from alobbyingmissiou to Juneau. Le gislatois
areparticularly wary ofspending General Fund
money on the plan, she said.

A proposal by Rep. Mike Navarre, D-
Kenai, touse money left over from the Bradley
| .ike Dam construction is still apossibility, she
said, though some railbclt legislators say that
money should be reserved for energy projects.

A postcard campaign sponsored by the
coalition, the land trust and coastal studies
centerhas atleast made legislators aware ofthe
issue, Pearsall said.

Last month, the groups sent 4,090 packr ts
of information, pre-printed postcards and do-
nation slips to people around the state and
arourxl the country. So far, Schofield said, the
mailing has brought in $4,500 to the Save-tbe-
Park fimd. ,

‘We’'re getting a 5 percent return.” she
said. A 1.5 percent return is considered good
for direct mail fundraisers, she said.

Though Gov. Walter Hickel has not in-
cluded tire S20 million park bill in his proposed
budget, he recently announced his support of
mtie Nivharlc.



GRASSROOTS MOVEMENT RALLIES SUPPORT FOR STATE PARK BUYBACK

The Kachemak Bay Park Buyback has mobilized citizens both state
and nationwide. Grassroots activities of the past two years

include:

eweekly Coalition meetings on the State Park buyback

¢KBCC and KHLT participation in Department of Natural Resources
negotiations with SNA and TTC

econservation agreement meetings between SNA, TTC, KHLT, CACS,
KBCC, and the Nature Conservancy regarding protection of park
adjacent lands

emeeting with TTC Board of Directors regarding transfer of timber
rights outside State Park Boundaries to KHLT

e¢fundraising- Over $55,000 has been raised by concerned citizens
(since fall 1988) in support of the Kachemak Bay State Park
Buyback:

KBCC has raised over $30,000 - funding mailings and petition

drives, as well as lobbyist Mary Pearsall.

KHLT received $4000 in grants for the State Park education
gampaign.

The Save-the Park campaign (sponsored by KBCC, CACS, and
KHLT) features direct mail of educational packets, and
promotion of a Save-the-Fark fund for sponsoring ads and
continued mailings. In the oast month, over $4500 has been

raised from state, national, and international donations.

Additional donations to the project include pledges of
permanent Tfund checks and gifts, totalling over $17,000.

¢press coverage 1includes statewide newspapers, television, Alaska
Geographic, and Wall Street Journal

enetworking with Kachemak Bay State Park Advisory Board and
statewide organizations

¢resolutions by 1local government and statewide associations

epetition drives supporting the State Park Buyback, garnering over
2000 signature state and naticr.wise
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L andtrust
may solve
trade woes

by Joel Gay f,

Mjruging Editor

The complicated three-way Kachemak
Bay State Park land trade has just gotten an
additional player, but one thaf may add a
measure of stability to the negotiations.

A group ;f local residents is forming a
Kachemak Bay tand trust that would, with
the help of national organizations and local
donors, purchase land or timber rights or
make long-term leases outside the park’

boundaries.

Janice Schofield, who stumbled onto the

See “Land," BackPage

.. Land trustidea seen as trade aid

Cont. from Page 1

land trust idea through her work with the
Kachemak Bay Citizens Coalition, said she
will meet next week with the three main
trading partners and hopes to make them an
offer they can’t refuse.

The land trade was complicated enough
when it included just the state and Seldovia
Native Association. The state lias agreed to
give Seldovia state assets worth no more
and no less than the association’s 23,000
acres within Kachemak Bay State Park.
The state thinks it's possible, and last Fri-
day Seldovia’s board of directors approved
continued negotiations.

The deal starts getting tangled when Kon-
cor Forest Products comes in. They have
purchased the right to cut 122Smillion board-
feet of lumber out of Seldovia's holdings In
China Poot Bay and other nearby lands.

So not only does the state have to trade
Seldovia for the raw land, it must trade Kon-
cor for the timber rights.

What makes the trade difficult, according
toall sides, is that not all of Koncor’s timber
is within the park boundaries. The state
does not want to trade for trees outside the
park, while Konccr has said their timber
holdings are worth less if the good trees in
China Poot Bay are removed from their
original purchase package.

Seldovia's board last Friday said their
number one concern is that the state and

Koncor work out their differences.

Enter Ms. Schofield and the land trust. If
a private, non-profit group could purchase
those timber holdings outside the park, it
would free everyone up for the important
work —trading the park lands.

"Koncor sees it as a wonderful possibili-
ty," Ms. Schofield said. "They're excited
about participatingin 1L"

She said the land trust’s articles of incor-
poration are already being drafted, and she
has talked to several national organizations
about way's to fund such a deal.

Although she would not divulge details,
Ms. Schofield said a key element is the idea
of "bridge funding” —in which a national
organization might loan the local trust
enough money to purchase the timber rights
and expect to be paid off within a fewyea"

The larger organizations might also help
the Kachemak Bay group find grants and
fund-raisers, she said.

Selling; its lands to a non-profit such as the
land trust could also give Seldovia and Kon-
cor excellent tax benefits, she said.

However, the Seldovia trade would not be
the land trust’s sole function. Ms. Schofield
said. "This is only the first of any number of
projects," she said. It could acquire
grcenbelt areas around Homer and address
other land issues that have high en-
vironmental value but no agency or entity to

Theland trustis (the bright-
estray ofsunshine I've seen
in this whole trade deal ”

Fred Eivsaa

protect them.

Charlie Nash, general manager of Ko
cor’s Timber Trading Co., said he is c
timistic about the formation of a land tru
and its participation in the trade process.

"We think it’s a good idea. We don’t kne
much about it, but to the extent it might pr
vide another vehicle to compensate us (
our timber and move the trade along, v
think it’s worthwhile exercise at this poix
We'll help them all we can.”

Mr. Elvsaas called the idea "the brightc
ray of sunshine I’ve seen in this whole tra-
deal."

There are numerous details yet to i
worked out, he said, and so he will withhc
his full approval until then. But the tv:
idea is good, he said.

"Theconcept sounds real good me. | th r
it may alleviate some of the problems t
state has with trading for iand outside :
park."



P.O. Box 2225 Homer, Alaska 99603 907/235-6667

The goal of the Center for Alaskan Coastal Studies., a non —
profit organisation, is to increase knowledge and understanding of
the coastal and marine environments of Alaska by providing
educational programs and encouraging research. Supported by
approximately 500 paid memberships and numerous volunteers,
the Center now delivers educational programs to approximately
1600 students and visitors every year.

The nucleus of the Center"s programs is a marine Tfield station
on what 1is called locally the "lIsland Peninsula,”" a point of land
between Peterson Bay and China Poot Bay, on the south side of
Kachemak Bay. Covering this peninsula is a sub-arctic rain forest
which is nearly surrounded by rich intertidal areas.

Approximately one half of those served by the Center"s
programs are children, grades one through twelve, locally and from
as far as 500 miles away. In the spring and fall, school groups
visit the field station accompanied by trained volunteer naturalists.
During the summer months, visitors from all over Alaska, the rest
of the United States and other countries visit the Center under the
guidance of volunteer naturalist/guide teams.

The forest of the Island Peninsula, explored by hundreds of
Alaskan school children every year, along with inholdings within
Kachemak Bay State Park, is slated for clear-cutting if the Park
buy-back (House Bill 85) does not pass. Within site and sound of
the richest intertidal study pools will be a log transfer station.

However, if House Bill 83 succeeds, the timber owner (Timber
Trading Company) has agreed to give the timber on the Island.
Peninsula to the Center, and the owner of the land (Seldovia Native
Association) has agreed to sell it to the Center. Thus, in addition to
restoring the private inholdings in Kachemak Bay State Park to the
public in perpetuity, passage of House Bill 83 will enable the Center
for Alaskan Coastal Studies to continue to provide its award-
winning educational programs to the children of Alaska and other
students of nature, while protecting the unique and beautiful Island
Peninsula for the study and enjoyment of future generations.

ponied on recycled p.ipi-r



WINTER 1991

Visitors to the Center check out the new
Rainbow Connection' which is now under
contractfor the 1991 season.

Board Signs Land
Purchase Agreement
with SNA

A major item of Center news, one which has
caused the iater-than-hoped release of this
newsletter, concerns the on-going elforts to stave
offthe timber harvest across the bay from Homer
through purchase by the state of 24,000 acres
originally part of Kachemak Bay State Park.
Efforts are now underway involving the Kache-

See Dwd Agreement, page 2
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Driftwood, stirred together
lengthens and transforms,

to become a twisting, curling ribbon,
runningfar down the horizon
wherefoamy crests

roll and swell upon the shore,
adorning the sea Wee a necklace
ofgleaming pearls.

Rocks,

little round elephants
ofevery size,

peaceful, gray Buddhas,
meditating, halfburied
in the warm sand

and the beach-birth.

Something urges,

tugs at myfeet

tugs at my mind,

compelling them both

to wander where ever they may choose,
through the tide-lines,

along the beach's rocky spine,

near to theforgetful waves

that sweep away myfootprints.
cleansing, nature's own baptism.

The sand is accepting, yielding,
and amused at my pausings,

to contemplate the beauty

ofa lone sea shell,

glossy and warm as lantern-light
and astrayfrom

its ever changing pastures.

By Morgan McBride. Age 15
Bom and raised on Kachemak Bay, Alaska

1

Our office Has Moved!

We are in the upstairs comer of the Bay
Realty Building at 331 East Pioneer Avenue
in the middle ofHomer. Our phone number

and postal box remain the same.



Land Purchase
Agreement with SNA . . .

Continuedfrom Page 1

male Bay Citizen"sCoalition, Kachemak Heritage
Land Trust, and ourselves.

For our part, the Center board of directors
under the capable and untiring leadership of
president Steve Yoshida, has gone through long
and involved negotiations with the Seldovia Na —
tiveAssociation togain legal right topurchase the
remaining SNA land holdings on the so-called
Island Peninsula, location ofthe Center building.

This area ofsome 275 acres already contains
the bulk ofour educational trail system, anearly
pristine segment ofone of this continent3 most
northerly coastal rain forests. It was never
included In the Park because ofitsmany private
cabins sites, mostly on the Peterson Bay shore.
After months of special meetings, personal con—
tacts, fax to fax encounters, offers and counter
offers, the Board ofDirectors and the head ofthe
SNA, Fred Elvaas. have Anally signed an agree—
ment satisfactory toboth parties. Now CACS has
a contract to purchase the Island Peninsula!

This is a major commitment for our small
organizationand willmean several years ofmajor
grant writing and fund raising. It is, hov/ever,
first and foremost contingent upon a favorable
settlement of the park lands issue by the state.
Therefore, CACS ismore than ever committed to
a strong lobbying effort and publicity campaign
to bring about the Park restoration through the
appropriation of $20 million by the 1991 legis—
lature. We feel strongly the need to protect the
shores ofKachemak Bay as they are a legacy that
we of this generation must leave to our descen-
dents. We will be soliciting your help!

WHAT'S HAPPENING
SPRING INFERISIVE (0 URTEER TRAINING
FIRST WEEREND TRAINNG SFSSION

at Center in Peterson Bay
27. 1991

corSMRLKkTckotF dinner
o OASTALK ™
SFOOND WEEKERD TRAIfING session

at Center in Peterson Bay

Photo ly Mike McBride

Lastfall Daisy Lee BUter wasfilmedfor an episode of
"Ja%/ Hammond's Alaska". At her Inslstance, the bulk
ofthe segment wasJUmed overand around the
beaches at the Center.

“E ight Stars of

G old”fo r D aisy

InNovember we learned that Daisy Lee Bitter
had again been honored when itwas announced
that she had been chosen to receive Governor
Cowper"s “Eight Stars ofGold" award. The award
was created to single out eight exemplary Alas—
kans who have contributed to the state innon—
political ways.

Being very familiar with her many faceted
work for the Center, we were hardly surprised by
the- choice except that among the primary at—
tributes ascribed to the selecteeswere “fmprove —
ment of health, safety, resource stewardship or
the economy, or help do) foster a better under —
standing ofAlaska and Alaskans."

Realth and safety’? Daisy Lee is a regular
volunteer at the long term care unit at South
Peninsula Hospital and has given talks and
counseling on diabetes, as she is an insulin-
dependent diabetic herself.

The economy®? Daisy and Connie foryears
have been regular feeders of the soon-to-be-
released fingerltngs out at Homer"s popular
FLidng Lagoon on the :pit

Onderstanding? She has been an officer in
Pioneers of Alaska, judged science fairs, made
presentations to museums, and received the
state award in Human Rights lor her efforts to
help native peoples.

Daisy isdoing i:ail- and we love her for itand
applaud this latest recognition of her unique
contributions! Thank you Daisy Lee.

S N



FALL.... CAENDAR

September 7, 1990
Garage sale, nets over $750 In spite of
torrential rain

September 15, 1990
Annual Volunteer Potluck at Barb Hill's

September 20, 1990
Elderhostel group visits center in rain

September 22, 1990
Fund-raising adventure trip to the Bar—
ren Islands. Made it to Dog Fish Bay
from which the Barrens were visible
through the clouds and squalls. We en—
joyed the sheltered waters o.rSadie Cove
on the return trip. $830 wr s raised

October 1 -14. 1990
Archaeological sites survey, including
Island Peninsula, by Janet Klein and
Karen Workman

October 6, 1990

Formal Dinner and Fashion Show fund—
raiser brought in another $700. Many
thanks Donna and Kevin at Fresh
Sourdo Express Bakery and to all
the volu.ueers who served, modeled, or
organized this professionally produced
show, including Corrine Jones who was
the narrator. ktwas extraodinary.

Volunteers at the potluck at Barb Hill's enjoy the
September sun. Left to right: Chaz Ingham.
Kathy Hermsteen. Bill Kilzmiller. Christa Collier,
Josle Bills, Delores Butler, and John Irleand.

Josie Bills and Barbara Hill d'sh up tasty
gumbo at October's Taste of Homer'. Patrons
were able to buy one ofour mug ;and get it
filledforfree, such adeall

October 18 -20, 1990
One ofthe last school groups to the Center;
marine biology students fromDimond High

October 20, 1990
CACS againhas abooth at Taste ofHomer*
October 21, 1990
Annual membership meetings and volun—
teerappreciationpotluckwith CraigMatkin
speaking on the killei whales of Prince
William Sound. Volunteer of the year was
Marie Doyle, with honorable mention toJoe

Lawlor and Mike Kliemann. " igratula-
tions!

Novcmht
Second annual NightS, rlKu .eTidePools,

awell timed minus tidedraws a large crowd
of interested Homer families out onto the
dark sands

November 3, 1990
Work party and wood cutting sortie closes
up the Center for the winter and stores our
platform over on the gravel flats

November 17, 1990
Christmas Bazaar booth kicks off sale of
raffle tickets for Alaska Airlines round trip
tickets for two to Seattle. Drawing will be
February® 8th at the CACS Monte Carlo
Night which will kick-otf the 1991 Winter
Carnival

Photo ty David Flower



A rchaeological

S urvey

By Janet R. Klein

The Center for Alaskan Coastal Studies
Loused participants in an Archaeological Sites
survey for two weeks in October. Sponsored by
the Pratt Museum oi Homer, the survey was
conducted by Janet Klein, Curator ofCollections,
and Karen Workman, Anchorage archaeologist.
The facility provided not only comfortable hous —
ing but the opportunity to spend two full weeks
devoted solely to field research. Researchers
systematically surveyed much of Peterson and
China Poot Bays.

Much remains unknown about human use
and settlement in Kachemak Bay. Setting the
Bay apart from the rest ofAlaska is the fact that
more recent periods are less well known
archaeologically. Thelast 15000r 1000yearsare
very poorly represented in the present archaeo—
logical record. Also, earlieroccupation ofthe bay
was just documented in 1989 and may extend
the occupation back five or six thousand years.

The settlementofKachemak Bay has occurred
and continues tooccur, primarilyalong the coast.
In light of increasing recreational use of these
lands, increased cabin construction, proposed
clearcut logging, concern about future oil spills,
and natural erosion and land subsidence, the
surveywas timely. All signsofhuman settlement
and use were documented, whether prehistoric
or historic. Much of the time, neither a cultural
affinitynor an age could be assigned to a feature.

Because the sites were on private property,
permission to surveywas obtained inadvance of
the field work. A listing of some of the features
identified and documented includes:
house pits rock shelters
midden outcrops tree throws
historic cabins fox farms
CMTs (culturally modified trees)

Several visiting school groups from Anchor —
age were able tomeet with Janet and Karen and
discuss the diverse resources of the area and
their use by prehistoric and historic cultures.

A REMI1VDER . . ,,

Give Something Back
to the Bay

by Steve K. Yoshida
President

Kachemak Bay isa source of constant
wonder. The waters team with life. The
beauty ofthemountains, oceans and wildlife
inspires and refreshes my soul. Itismore
than Just enjoying the scenery or tasting
the riches from the sea. There isa spiritual
or mystical side to my feelings about the
Bay.

Professor Joseph Cambell has written
about how early cultures expressed this
type of feeling. Many engaged in rituals
before killing or eating an animal. These
ritualselevated an otherwisemundane event
into a spiritual one. The ritual was com—
munication with the “4Imighty one" or the
spiritual force that supplied the animal for
human needs. The ritual expressed grati—
tude for the hunter 3good fortune and hope
that the spiritual force would continue to
bless.

I feel the same need to express my
gratitude fortheJoy that Iget from the Bay.
Nothing inour present day culture will give
me the satisfaction that the ritualsgave the
early peoples. But there issomething that
gives me a great deal of satisfaction: |
contributemy timeandmoney tothe Center
forAlaskan Coastal Studies. Doing so ismy
way of giving something back to the Bay
that gives me such Joy.

The Center is dedicated to educating
the public about the wildlife and natural
history of the Bay. To the extent that my
effortscontribute tothe understanding and
respect or the Bay. I satisfy my spiritual
need to thank the provider of my good
fortune. This same feeling must be the
motivationbehind the countlessvolunteers
and the tireless dedication of the Center
staff. Give to the Center, give something
back to the Bay.

When you make your travel reservations, please patronize Homer Travel or Sanctuary Travel
inAnchorage. A portion ofthe proceeds from your ticket sale will be donated to the Center ifyou

request it Be sure to let them know. Thanks!

Homer Travel 235-7751 Sanctuary Travel 561-1212 or 1-800-247-3149



C enter R eceives

By Daisy Lee Bitter
Part oneofa two part series)

The dream ofan educational
center on the Homer side of
Kachemak Bay Is going to be
realized. This fall the Wynn
Foundation donated the
Northwynn property on Skyline
Drive to the Center for Alaskan
Coastal Studies. This educa—
tional fecility will be called the
Carl E. Wynn Nature Center and
will be managed as closely to
Carl Wynn*s wishes as possible.
We appreciate the generosity of
the Wynn Foundation and their
confidence in us.

The significance and Impo -
tance of the Nature Center is
multifold;

D The richdiversityofnatural
habitats can support an outstanding educa—
tional. research, and interpretive program. The

Carl Wynn, Vir
'Peep Hole" wit

Doc' Frennier. Roberta Highland, and Steve Yoshida
a the cdg" ofa stand ofD'\z spruce.

Land forr

%

N ature C enter

Photos ly Daisy lee Bitter

iniaand Burt Hume, and Conrad Bitter relax at the
"Peep Holl Its scenic view above Bear Canyon. Note the deeply
incised big game trail In theforeground.

Center forAlaskan Coastal Studies has already
established a record forexcellence initsprograms.

2) Research opportunities to investigate and
document the sub-Alpine Lutz Spruce forestand
meadows with in it

3) Perpetual tribute to Carl Wynn who loved
the natural world and all the creatures in it. His
dream will not die Itwill be carried into future
generations by the thousands of children and
adults who will experience this inspiring area
and develop awareness, knowledge, and an ap—
preciationofthe natural world and. thus, become
careful stewards of the land in the process.

Inpart two inthe next newsletter, we will print
the hulk ofthis discussion by Daisy Lee on the Carl
V/ynn Foundation's land donation in which she
talks about hergoodfriend Carl and his ideasfor
a nature center. She will describe the character of
the land as shown in pictures taken in late Sep-
tember when the board was being shown some of
the unique characteristics ofthe property.

'Torcenturies the meeting ofland and sea has cured us,

restoring our spirits and

inducing peace ofmind."

Anonymous



BOARD OF DIRECTORS

STAFF
Christa Collier
Susan Aloxandor
Lisa Ellington

Presidont
Vice President
Secretary
Treasurer

Steve Yoshida
Mika McBride
Richard Tylor
Dr. Boyd Walker
‘Doc' Fronier
Daisy Leo Bitter
-Jack Lender
Molly Brann

Will Files

Executive Director
Administrative Assistant
Bookkeeper

Will Files is New
Member of Board

At theannual meeting In late October.
1990 our membership voted for In—
cumbent board members Molly Bran
and Mike McBride. Will Files, a local
businessman, will replace Roberta

Highland. Robertawill remain active

as avolunteer and most ofus see her

regularly as a member of the Kache —
mak Citizens Coalition and also on

the Boards of KHLT and the Homer

Conservation Society, so it Is thank

you, but not good bye to Roberta! It
should also be noted that Dr. Glenn

Olds, one of our eminent Board of
Advisors has recently been appointed

by Governor Hickel to be Commis—
sioner of Commerce and Economic

Development.

CENTER FOR ALASKAN
COASTAL STUDIES
P.0. Box 2225

Homer. Alaska 99603
(907) 235-6667

NON-PROFIT ORGANIZATION
BULK RATE
U.S. POSTAGE PAID
PERMIT NO. 40
HOMER, ALASKA 99603

Dirnond High (Anchorage) marine biology students
on the beach at low tide. This active group visaed
the Center in October. 1990.



ALASKA MARITIME NATIONAL WILDLIFE REFUGE VISITOR CENTER
Objectives

The purpose of the center would be to increase visitor and
student awareness, understanding, and enjoyment of the refuge®"s
resources. The Alaska Maritime Refuge is scattered over the
widest geographic area of any refuge in the country. It is
difficult for the public to use this refuge. Yet the refuge has
resources which the public would find fascinating including
spectacular concentrations of marine birds and mammals, unusual
species unique to the Alaska coastline, and the most dramatic
volcano chain in the country. The refuge also has an important
story to tell about the interrelationship of marine wildlife and
the marine environment and increasing threats to both. The
center would allow us to provide an experience for those visitors
and students who could not visit the refuge and information and
encouragement to those who could.

Audience

Visitors - In addition to its striking natural beauty, Homer
has an advantage as a visitor destination in that it is
accessible by road, sea, or air. The Alaska Division of Tourisnm
estimated that in 1985, 76,000 non-Alaskans visited Homer. With
an expected growth rate for tourism of four to five percent per
year, this figure would increase to about 120,000 by 1995, the
earliest possible time the center could open, and to 200,000 by
2005, 10 years after opening.

According to the Alaska Division of Tourism®s 1985 study, non-
Alaskan visitors are better educated, wealthier, and older than
the population at large. Over half have college degrees. This
type of audience is particularly amenable to educational programs
and environmental messages. They are also highly motivated to
see wildlife. Wildlife watching followed by bird watching had
the highest rates of participation of the outdoor activities
investigated in the 1985 study.

Some non-Alaskans visiting Homer would be repeat visitors, but
not many. Almost all visitors stay at least one night. Most
visitation would occur from April through October with the
majority of visitors coming 1in June, July, and August. Very few
non-Alaskans visit Homer from November to March.

Homer is also a very popular destination for Alaskan residents.
Many Anchorage people commonly make several trips a summer to
Homer. These numbers are harder to come by although some work was
done on Alaskan visitors for the Kenai Borrough by the McDowell
group. Local industry leaders feel half or two-thirds of all
visitors are Alaskans. Addition of the Alaskans would put total
visitation to Homer at about 150,000 to 225,000 1in 1985, 210,000
to 300,000 when the center opens 1in 1995, and 300,000 to 400,000
after 10 years of operation. These figures are based on a slow



growth rate for Alaskan visitors of one percent per year. Most
Alaskan visitors would be repeat visitors to Homer and most would
also stay overnight. Their season of use would be the same as
for non-Alaskan visitors.

Local residents - The Kachemak Bay area, including Anchor
Point, had about 11,000 permanent residents in 1989 (Bechtol,
pers. comm. 1990). The area 1is growing by about four percent per

year and is expected to reach about 18,000 by the year 2000.
Half the population of Homer has lived there less than five

years. Homer residents have a much higher than usual interest 1in
natural history and conservation issues. There are at least five
local conservation/natural history citizen organizations 1in
Homer. Marine issues are particularly important to Homer people
because so many of them fish commercially or work in fishing
related jobs. Homer area residents would undoubtedly be

enthusiastic consumers of visitor center services, particularly
if special programs such as film series, Tfamily activities, or
slide talks were offered on weekends or in the evening. Local
use would probably be highest in the winter when people have more
time.

Educational groups - Kachemak Bay area schools enrolled
1,974 students in 1989 with a growth rate of close to five
percent. Other peninsula schools enrolled an additional 6,712
students. However, Homer 1is serving as a marine science
education center for schools from throughout the state because of
the activities of the Prate Museum and the Alaska Center for
Coastal Studies. About 2,700 school children from 30 different
schools visited the Pratt last year. Since most visits by out of
town schools involve overnight stays, groups have the time and
inclination to add additional experiences to their trips. In
addition to regular school groups, environmentally oriented camps
also visit Homer for their marine field trips. Trailside
Discovery Camp and Stewardship Earth brought numerous groups to
Homer 1in 1989. Elderhostel, an educational program for senior
citizens yhich attracts participants from throughout the country,
has expanded from one 40 student group in 1987 to three in 1990.
Kachemak Bay Branch of the Kenai Peninsula College had an
enrollment of 185 full time equivalent students in 1988.

\s the refuge has become known, requests from these groups for
refuge programs or tours of our limited facility have escalated.
The addition of a new facility with its own emphasis would create
an even greater draw than currently exists with the Pratt and the
Alaska Center for Coastal Studies. The number of students coming
to Homer and visiting the refuge center would undoubtedly
increase beyond the present situation particularly if the refuge
center could offer new types of facilities such as live bird

observation labs and a marine discovery lab. The number of
students expected to use the refuge center is estimated at about
4,000 per year. Most use would occur in April, May, September,

and October with some use occurring throughout the year.



Visitor Center use projections - With the exception of
Begich Boggs Visitor Center, all other Kenai Peninsula natural
history centers receive about 25,000 to 30,000 visitors per year.
Begich Boggs receives about 300,000 because it is within an
hour®s drive of Anchorage. Kenai Fjords National Park Visitor
Center 1is restricted by its small size and inability to handle
groups. Kenai Refuge 1is plagued by a particularly bad access
problem which makes it hard to find. It also has too small an
auditorium to handle groups. The Pratt Museum 1is large enough,
but is out of the way and not well signed, relying primarily on
word of mouth advertising. Visitors also tend to believe they
must have more time and pay a fee to attend museums. The Alaska
Maritime Refuge visitor center would attract more visitors than
the existing facilities if it were designed to overcome some of
their shortcomings. It should be large enough to provide a
substantial experience and large enough to handle busloads of 60
to 70 people. It should be located on the main tourist
thoroughfare. If these conditions were met, attendance in 19S5
could be expected to be about 50,000 which would increase to
100,000 after 10 years of operation.

Conclusion - Upon completion in 1995, visitor center use
would be expected to be about 50,000 of which 4,000 would be from
organized educational groups. Visitor center use would increase
over a 10 year period to the 100,000 range. At least a third of
the use would be from repeat visitors. Average peak useage in
July would be about 600 per day, but could increase to 1,000 per
day within 10 years of opening. The summer season would be the
busiest and the dominant users would be visitors. Spring and
fall would be the most important time of year for educational
groups with several groups in the center every day. Local people
and local schools would be the dominant users in the winter.

Relationship to other facilities

All other facilities on the Kenai Peninsula and selected
facilities throughout the state were investigated to determine
how this center would relate to their programs. The only other
centers providing marine interpretation are the Pratt Museum in
Homer, the Alaska Center for Coastal Studies in Homer, and the
Institute of Marine Science in Seward. These three facilities
have been visited. Representatives of the boards of the Pratt
Museum and the Alaska Center for Coastal Studies also
participated on the refuge visitor center working group and feel
the proposed visitor center would complement their programs.

The Marine Science Center in Seward is part of the University of
Alaska at Fairbanks and is primarily devoted to research and
graduate studies. They have a small, poorly funded visitor
center which only recieves about 1,500 visitors a year. They
hope to expand including a large aquarium, Tfunding permitting.
The focus of their exhibits including the proposed aquarium 1is
fish of the open oc-jan. They have no intention of developing
marine bird exhibits and are unlikely to develop marine mammal



exhibits. They offer tours of their labs to school groups but
are not interested in other types of environmental education
activities.

The Pratt Museum 1is an impressive multi-faceted regional museunm
featuring art exhibits, cultural history exhibits, and natural
history exhibits including terrestrial and marine wildlife. The
museum has two small aquarium and numerous marine bird mounted
specimans accompanied by some interpretive information. The
museum hopes to develop a large aquarium which would be devoted
to fish and possibly tide pool animals. The museum has no plans
to expand their treatment of marine birds. About 27,000 people
including 2,700 students visit the Pratt each year.

The Alaska Center for Coastal Studies has a small environmental
education center located near an area of outstanding tide pool
habitat across Kachemak Bay from Homer. Their education
actvities include hosting school groups for overnight visits and
providing day long naturalist led hikes for tourists. These
activities take place across the bay, and are limited by the
availability of boats, school policies regarding boat travel, and
the time committment required. This group has no plans to expand
their naturalist activities to this side of the bay. About 600
students and 1,000 tourists participate in their activities.

Conclusion;

No other facility is doing the job the refuge center intends to
do. The proposed Alaska Maritime Refuge Visitor Center would
complement the existing facilities particularly the Pratt Museunm
and the Alaska Center for Coastal Studies. Representatives of
both organisations sat on the working group for the proposed
center and expressed their support for it. The three facilities
are each distinctly different but taken as a whole would provide
the visitor or student with a broad array of learning
experiences. The refuge would concentrate on refuge resources,
principally marine birds and those marine mammals we manage. The
other facilities would continue to concentrate on all the other
elements of the region®s natural and cultural history. No
overlap is anticipated with the Seward facility since they will
be devoted to fish.

Public Response

Interest in a refuge visitor center has been evident for some
time. Prior to receiving planning funds, the City of Homer
passed a resolution asking Senator Stevens to support funding for
a refuge visitor center and aquarium. Since receiving the funds,
the City Council and the Kenai Peninsula Economic Development
Council requested presentations by the Service on the center
planning.

The refuge created a visitor center working group to tap the
interest expressed in the center. Tbhe City Council, Homer public



schools, the Pratt Museum, the Alaska Center for Coastal Studies,
the Homer Business Association, the Chamber of Commerce, the
charter industry, and the marine extension office were
represented on the working group. The group felt the visitor
center would be very well received as a project which would
economically add to the town without having any negative effects.
The group felt most Homer people were interested in seeing the
town continue to develop as a marine education center and tourist
area. They felt the proposed center would fit well into that
vision. They were supportive of the size and complexity of the
center proposed in this document. They were particularly
interested in large aquariums for all types of marine life not
just seabirds. At the last meeting of the working group all
members bought off on the refuge®s vision of the center and
agreed that it would contribute to their own programs or
businesses.

Conclusion - Interest and support for a complex refuge
visitor center is very high in the Homer community.

Interpretive Themes

Interpretive themes and messages will center on the refuge’s
resources particularly seabirds. The Alaska Maritime Refuge 1is
not a duck refuge among duck refuges but the seabird refuge for
the United States. The story must be told here. The goal of the
seabird interpretation will be to create an interest in seabirds,
an understanding of their dependance on the marine ecosystem, and
an understanding of what must be done to insure a continuing
resource of seabirds. Possible storylines could include seabird
habitats, seabird prey species, seabird colonies, the sheer
numbers of seabirds, how to photograph, watch and enjoy them, and
threats to their existence.

Marine mammals particularly otters, would be another theme area.
Possible story lines could include behavior, habitats, extinction
issues (otters at the turn of the century, sea lions now), marine
mammal protection act, subsistence uses, threats, relationship to
the marine environment, and how to see, photograph and enjoy
them.

The refuge itself, 1its size, geology, geography, and habitats
would be another theme area. How to visit the refuge, and the
work of the refuge are other important topics. Field work on the
Alaska Maritime Refuge 1is particularly exotic and has a history
of significant and sometimes f3amboyant biologists such as Sea
Otter Jones and Olaus Murie.

The cultural history of the refuge particularly as it relates to
wildlife is another potential theme area. Storylines could
include Aleut use of marine wildlife, Russian fur traders, fox
farmers, World War 11, and present day human uses including
commercial Tfishing, the military, and tourism.



Facilities

Facilities recommended for the proposed center are those which
would accomplish the objectives of the center and successfully
convey the themes discussed above.

Focal exhibit - The live seabird exhibit - The centerpiece
of the visitor center from which all other exhibits would flow
would be a large tank and adjacent cliff for several species of
alcids, the family of seabirds that fly underwater with their
wings. The most likely species for exhibit would be horned and
tufted puffins, pigeon guillemots, and several species of

auklets. The principle purpose of this exhibit is to create
interest in seabirds and seabird issues by involving the viewer
with real birds. Live animals carry the highest level of

intrinsic interest of all exhibitry, because they are dynamic and
stimulate active involvement on the part of the viewer

(Veerhoken, 1990). Seabirds are a poorly understood resource and
do not attract the intrinsic sympathy of larger, fuzzier animals.
It is the job of the visitor center to grab the attention of the
visitor and stimulate interest in the birds and a desire to learn
and see more. A live exhibit would do that better than any other

type.

Allowing the visitor to view species and behaviors not commonly
visible would be an additional benefit of the exhibit. None of
the alcids can be viewed from shore in any accessible areas of
mainland Alaska. Not all people are willing to venture on the
water or spend the money to do so, and weather 1is often
uncooperative. Horned puffins, the most sought after species,
are rarely seen from tourbcats in Kachemak Bay. Other species,
such as whiskered auklets, are unique to Alaska and can only be
seen in remote areas of the Aleutians. Underwater "flying* .in
pursuit of food is one of the most unique seabird behaviors and
is key to understanding their relationship to prey species.
Outside of captivity, this behavior cannot be observed except by
a few lucky scuba divers.

Curriculum and interpretive signing would be developed to make
the most of the learning opportunities presented by the birds
presence. Species identification, feeding behavior and
requirements, breeding versus winter plumage, and adaptations of
diving birds would all be good topics. The birds would be
particularly useful in working with young children with limited
attention spans.

The birds would attract repeat visitors. Since nearly two-
thirds of all visitors are Alaskans, the potential audience of
repeat visitors 1is high. Once lured into returning by the birds,

repeat visitors could be exposed to new, temporary exhibits and
special programs which would add to their initial visitor center
experience.



Public reation to the display is expected to be very positive.
The visitor center working committee unanimously supported the
concept. The Homer City Council had passed a resolution
supporting development of a refuge visitor center and aguarium
before planning even got underway. The owner of the largest
charter boat business in town feels the display would not compete
with his business, but would instead increase interest in seeing
"ethe real thingl. Confining wild birds does not seem to carry
negative connotations outside the Fish and Wildlife Service. To
prevent development of such a reaction, the tank and cliff should
be of a sufficient size to allow "natural"™ activities for the
birds. Interest in the birds would undoubtedly be high enough to
create a pool of volunteers to take care of feeding and light
cleaning chores.

Conclusion - A dramatic live seabird display would
create interest and sympathy for seabirds thereby setting the
stage for the interpretive messages of the other exhibits.
Public reation "..ould be positive and visitor center use would be
greater.

Permanent exhibits - About 3,000 square feet of space
would be devoted to permanent exhibits on the themes discussed
above. The space must be large enough to handle the flow of
visitors and provide for a substantial experience. The exhibits
should be a mix of interactive and passive activities and should
make every effort to relate the information to the visitors
personal experience.

Temporary exhibits - At least 500 square feet should be
devoted to changeable exhibits. These could be on topics of the
moment such as the Exxon Valdez oil spill, new listing for
endangered species, or Sea Week or Earth Day. Lesser themes may
also be handled by temporary exhibits which could be rotated out
on a periodic basis.

Nocturnal room - Nocturnal nesting seabird colonies are a
spectacular resource that few have an opportunity to experience.
A room large enough to accomodate abcut 10 could be darkened and
the viewer surrounded by the sounds of a colony at night.
Interpretive messages on the sound tape could describe the
species perhaps with the aid of highlighted specimans.

Video exhibits - Two types of video viewing areas would be
useful. One type would allow for viewing of very short tapes
(less than five minutes) selected from a menu of topics. For
instance choices could be between tapes on the different areas of
the refuge or different catagories of animals in the marine
environment, birds, fish, mammals, etc. Another type of viewing
area could allow self-selected screening of longer tapes from a
library of tapes. This space might accomodate about 10 people.

Auditorium and refuge film - A top quality movie about the
refuge would be the principal mechanism by which most viewers



would "experience" the refuge. Dramatic film footage could
convey the feel of these remote island habitats and the seabird
cities they support. A film would also probably be the best way

to portray field work. A nominal fee could be charged and
handled by the Alaska Natural History Association. The
auditorium would need to be large enough, 150 seats, to
accomodate two buses without excluding family visitors. The

auditorium would also be useful for slide talks, lectures, and
meetings of large groups.

Discovery lab/environmental education classroom - This
facility would allow organized educational groups to do hands on
activities above and beyond what could occur in the exhibits.

For instance a series of simple experiments could be developed
with oil, salt water, and seabird feathers. The classroom would
have a source of saltwater run off the seabird system which would
allow for temporary holding of marine organisms for study.
Curriculum and materials would be available to allow teachers to
lead their own classes.

Outside environmental area - An outside area would allow a
naturalist to work with a class or an impromtu group in an

outdoors setting. A large stepped down deck creating an
amphitheater would be ideal for this purpose. Some level open
ground nearby would also be useful for leading classes in
environmental games. IT the visitor center had a view of bird
concentration areas such as Beluga Slough, spotting scopes should
be installed. The visitor center should have easy walking access

to the shore so that naturalist led bird or beach walks could
originate at the center.

Information areas - Outside kiosks near the entrance would
display panels created by other organizations, such as the Pratt
Museum, the Chamber of Commerce, and state parks, offering
information on their facilities and services. This would be a
public service and would "head-off" many non-refuge visitor
questions. An information desk inside the front door would be
continuously staffed. Display space could also address
informational needs such as "How to see the refuge,"” "Where to
see wildlife in the Homer area."”

Alaska Natural History Association sales area - The
Association manages the sales areas for all the natural resource
agency centers in the state, turning the profits back into
educational programs. The refuge opened an outlet in 1989. The
principle purpose of the sales area is to offer the visitor the
opportunity to purchase and take home interpretive and
informational materials. The refuge sales area should offer a
comprehensive collection of marine literature and literature
relevant to geographical aveas of the refuge. The sales area must
be large enough to allow adequate flow of visitors.
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CS FOR SENATE BILL NO. 154 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors):  SENATOR RODEY

A BILL
FOR AN ACT ENTITLED
"An Act relating to the liability of financial institutions for environmental damage or the
threat of environmental damage and to liens arising from environmental damage or the

threat of environmental damage."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.822(a) is amended to read:

(a) Notwithstanding any other provision or rule of law and subject only to AS 46.03.825.
the defenses set out in (b) of this section, and the exception set out in (i) of this section, the
following persons are stnctly liable, jointly and severally, for damages to persons or property,
whether public or private, including damage to the natural resources of the state or a
municipality, and for the costs ot response, containment, removal, or remedial action incurred by
the state or a municipality, resulting from an unpermitted release of a hazardous substance or,
with respect to response costs, the substantial threat of an unpermitted release of a hazardous
substance:

(1) the owner of. and the person having control over, the hazardous substance at

-t- CSSR 154t )
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the time of the release or threatened release; this paragraph does not apply to a consumer product
in consumer use;

(2) the owner and the operator of a vessel or facility, from which there is a
release, or a threatened release that causes the incurrence of response costs, of a hazardous
substance;

(3) any person who at the time of disposal of any hazardous substance owned or
operated any facility or vessel at which the hazardous substances weredisposed of, from which
there is a release, or a threatened release that causes the incurrence of response costs, of a
hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by the person, other than domestic sewage, or by any other party
or entity, at any facility or vessel owned or operated by another party or entity and containing
hazardous substances, from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous substances, other than
refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

from which there is a release, or a threatened release that causes the incurrence of response costs,

of a hazardous substance.

* Sec. 2. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.825. FINANCIAL INSTITUTIONS, (a) Except as provided by (b) of this
section, a financial institution is not liable under AS 46.03.822 - 46.03.828 for damages or costs
resulting from an unpermitted release of a hazardous substance or the substantial threat of an
unpermitted release of a hazardous substance at or from a facility or vessel that

(1) the institution acquires through foreclosure:

(2) the institution holds as a lessor under the terms of anextension of credit:

(3) is subject to the financial control or financial oversignt of theinstitution under
the terms of an extension of credit, if the institution does not exercise actual, direct, and continual
managerial control that materially divests the borrower, debtor, or obligor of control of the
facility or vessel; or

(4) the institution acquires in a fiduciary capacity.

CSSB 1541 )
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(b) A financial institution may be required to reimburse the state for the actual benefit
received by the institution that results from a response, containment, removal, or remedial action
undertaken by the state involving a facility or vessel identified under (a)(1) of this section, but
the liability for the reimbursement, including the payment of a state lien, may not exceed the fair
market value of the facility or vessel.

(c) In this section, "financial institution" means

(1) a bank, credit union, or savings association if the deposits of the bank, credit
union, or savings association are insured in whole or in pan bv the Federal Deposit Insurance
Corporation, by another agency of the United States, or by an agency of the state;

(2) atrust company that is owned in whole or in pan by a bank or that is subject

to regulation by the United States Comptroller of the Cunencv.

* Sec. 3. AS 46.08.075(a) is amended to read:

@ The state has a lien for expenditures by the state from the oil and hazardous substanc

release response fund or from any other state fund, for the costs of response, containment,
removal, or remedial action resulting from an oil or hazardous substance spill, or, with respect
to response costs, the substantial threat of a release of oil or a hazardous substance against the
facility or vessel that is [ALL PROPERTY] owned by a person who is determined by the
commissioner to be liable for the expenditures under this chapter, AS 46.03, AS 46.04,42 U.S.C.
9607, or other state or federal law, and that is subject to the state's response, containment,
removal, or remedial action. The lien includes interest, at the maximum rate allowable under
AS 45.45.010(a), from the date of the expenditures. The state may file an action in a court of

competent jurisdiction in order to foreclose on the lien.

* Sec. 4. AS 46.08.075 is amended by adding a new subsection to read:

(0 The lien imposed by this section is subject to the rights of a purchaser, holder of a
security interest, or judgment lien creditor if the interest of the purchaser, holder, or creditor is
perfected under applicable law before notice of the lien is filed in the appropriate recorder's
office under (b) of this section. The purchaser, holder of a security interest, or judgment lien
creditor shall be afforded the same protections against the lien imposed by this section as are
afforded under state law to a purchaser, holder of a security interest, or judgment lien creditor
against ajudgment lien that arises out of an unsecured obligation and that arises at the same time

the notice of the lien created tinder this section is filed.

-3* CSSB 154( i
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* Sec.5. AS 46.08.075(e) is repealed.

* Sec.6. AS 46.03.825, enacted by sec. 2 of this Act, applies according to its terms to a release or
threat ofa release that occurs after the effective date of this Act even if the facility or vessel was
acquiredorheld by the Financial institution before the effective date of this Act or was subject to the

Financial control or financial oversight of the institution before the effective date of this Act.

CSSB 154f )
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Section 1. AS 46.03.822 (c) is amended to read;

(c) for purposes of (b)(1)(B) of this section, a third party

or an agent of a third party is 1in privity of contract with the
person who is otherwise liable, if the third party or its agent and
the person are parties to a land contract, deed, or other
instrument transferring title or possession of the real property on
which the facility in question is located, unless that property was
acquired by the person after the disposal or placement of the
hazardous substance on , in, or at the facility, and the person
establishes that the person has satisfied the requirements of
(b)(1)(B) of this section and establishes that

(D) at the time the person acquired the facility the person
did not know and had no reason to know that ahazardous substance
that 1is the subject of the release or threatened release was
disposed of on, 1in,, or at the Tfacility;

2 the personis a governmental entity that acquired the
facility by escheat, or through another involuntary transfer or
acquisition, or through the exercise of eminent domain authority by
purchase or condemnation;

(3) the person 1is a corporation organized under 43 U.S.C.
1601-1629e (Alaska Native Claims Settlement Act) that acquired the
facility under those sections;

(4) the person acquird the facility by inheritance or bequest;

[or]

(5) the person is a state governmental entity and the state
acquired the facility under Public Law 85-508 (Alaska Statehood
Act)[.]1 OE

(6_) the person®s Interest in the facility arose as a lender to
a_p_erson_Qwning or conv.rolling the facility or arose as a security
holder in_the facility, and the person has not controlled, managed,
oi”-influenced-the _operations at__or on the facility, whether or not
it..had the capacity to do so.
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Re: "Trust Company™ definition

There 1is only one trust company in the state of Alaska, Key
Trust, according to Terry Lutz, Division of Banking,

465-2521. He advised that anyone can attempt to form a trust
company. Ownership 1is not limited to banks. Key Trust 1is
wholly owned by Key Bank of Alaska. The Alaska Division of
Banking apparently must authorize the formation of a state
trust company. There are no other state regulations per se as
to state trust companies.

The national banks apparently operate trust departments under
regulation of the Comptroller of the Currency, This
information came to me from a trust officer at the Trust
Department of National Bank of Alaska.

No trust company has "deposits", so the way the first draft was
worded, Key Trust might not be construed to be included in the
type of financial institution whose liability is limited. |

think we should re-work the definition in our proposed bill to

state:

"No trust company, and no bank, credit union, or
savings association, the deposits of which are
insured "

If that is too comprehensive for the legislature, wa could
limit "trust company"™, to something like:

"No trust company which is wholly-owned by a bank or
subject to regulation by the Comptroller of the
Currency, and no bank, credit union, or savings
association, the deposits of which are insured . , ,

Also, we might insert the word "which" right before subpart (1)
and the word "is" at the beginning of subpart (3). The order
of the subparts of (a) could be switched around. I am not sure
we need all the language of subpart (3) but because of federal
decisions, it would probably be better to retain it all.

After giving subpart (b) more thought, |1 believe we should make
it clear that the limit of liability of an institution is the
benefit received. Since third parties (besides the state)
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could claim they conferred a benefit, the liability should be
restricted to reimbursing the state®"s funds that confer a
bonefit. Payment should then release any lien the state may
have. The state should not be able to recover the "benefit
conferred” and also have a lien on the property benefitted.
The state has a lien for its expenditures against property
owned by persons liable for ouch expenditures.

AS 46.08.075(a). IT the lender has not yet foreclosed, it
should be able to remove the state®s junior lien but be
responsible for any benefit received from the state. IT the

lender has already foreclosed, the state"s lien should be
released upon payment of the limited amount the institution may
owa to the state.

BLS t695
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traft 2 - definition foe "financial institution”

section 1. AS 46.03. 1is amended by adding a new section to
read:

AS.46.03.910 Limited liability for financial institutions.

(a) No trust company *(which la wholly owned by a
bank or subject to regulation by the Comptroller of the
currency.)« and no bank, credit union, or. savings association
(or trust company), the deposits of which are insured in whole
or in part by the Federal Deposit insurance Corporation or by
any agency of the United States, or by the state of Alaska,
shall be held or construed to be an "owner", "operator", person
"having control"™ over a hazardous substance, or to be liable
under any state law imposing strict liability for, or 1imposing
a duty to discover, to contain or- to clean up the release or
threatened release of a hazardous substance at or from a
facility or vessel which:

(1) it acquired through foreclosure:

(2) it held as a lessor pursuant to theterras of an
extension of credit;

3) subject to its financial control or financial
oversight pursuant to the terms of an extension of credit but
as to which it did not exercise actual, direct, and continual
managerial control that materially divested the borrower,
debtor or obligor of such control; or

(4) it acquired in a fiduciary capacity.

(b) An institution described in subpart (a), or the
estate which it represents in a fiduciary capacity, as the case
may be, may be liable to (required to reimburse) the state (a
third party). but only for any actual benefit received by such
institution or estate, from a removal, remedial, containment,
or other response action undertaken by the state (third party),
the total liability for which benefit, including payment of any
statelien, shall not exceed the fair marketvalue ofthe
affected property following such action.

(c) An institution described in subpart (a), or the
estate which it represents in a fiduciary capacity, as the case
may be, which causes or exacerbates a release or threatened
release of a hazardous substance, through activity and ant,by

jsmiBslqgt), shall be liable for response coBts to the extent that
the release or threatened release is attributable to the
person"s activities.

section 2. (Repeat Sec. 3 of SB 154)
Section 3. (Repeat Sec. 4 of SB 154)
Section (Repeet Bacfcii'n » of SB 154)

BLS:697
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April 26, 1991

State Senator Lloyd Jones
Resource Committee

P.0O. Box V

Juneau, Alaska 99811

Dear Senator Jones:

I am writing to express my Credit Union®s support of SB 154 sponsored
by Senator Rodey. The bill will limit the liability to the lender for
the cost of cleaning contaminated properties acguired through
foreclosure.

Frontier Alaska State Credit Union 1is a source of non-investor real
estate lending to its 24,000 member/owners. Due to the risk associated
with contaminated property, we have had to curtail some types of real
estate lending, most notably raw land loans. We also have had to incur
additional expense for inspections, certifications and other expenses

associated with holding foreclosed properties. Those additional
expenses are passed on to our member/owners in the form of increased
fees and/or higher loan rates. We have also found that the property

can become contaminated during the term of the loan without the Credit
Union®"s knowledge.

Because of the above mentioned risks, combined with the regulators
inherent fear of real estate loans and associated losses, many Alaskans
cannot find competititve real estate loans when they need them.
Passage of this bill will help make <competive real estate loans
available to more Alaska.is. It will also aid the economic recovery
currently taking place in the state. The Board of Directors and
Management at Frontier urge swift passage of SB 154, so that affordable
real estate loans are available to all qualified Alaskans.

Thank you for your time and attention to this matter. If you have any
questions please don"t hesitate to contact me.

Sincerely,

Le;
President
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evidence of a lender's participation in the management”
of the facility.

Holding Property tor a Reasonable Period

Havrn foredose Ron or otherwise acquired the col-
e]ra shcun the lending, Institution remarn
v¥|t the amait 0 t

e secured creditor exemption
Isposes of the propert OIexetous toss
or rpose of t sprr[e ¥end % rP ¥o e[r)t a er
ore osure for six months or ewer IS resu

Ing to protect t esecut teresL oweve
en er as No drvesed Its f the property wit rn
Ime, the bur n ts tot eader to emonstratet at
t confinues to ho ert primarily to protect t
Security. mterest ta rn a refevant facts and crrcum
sta ces into, account,

secured lender is ¢ nsrdered t0 be. ctrn drspo

fproperty | an EXp |trous manner i rts 50 se
au tio ot rse Iguidate or trans rtheasetsa
soon as ractrca e taking Into ccountt e conditl no

¢ pojety, Mgl i IEQUIrs 0 broperty win
Prat (tl:nvr ence t attaC %na er rcs s?uekrsn tSSSSSt'? se

editiously of the asset |n udes, .but is not rmre
roeretrltS ! rt(hr aarrrgétlro(r)rrn r sa?es acr ! o?rotﬁer acltsrtorn
P %e emonstrar ani strngan Intent to sel
oro erwrse dives rse easse
ro erte ee\rﬁtnanrr:]east eva cIe]a I of a]teerca(t csarrnnnatﬁ
PE %tthes r uer IS P Its |Hdl|c9ao
ownership, muc der rea ze an amount a
tg oreclosure eoft eceanc -Up propert great
Bl LR B et
P erhgngee%eesnﬁchg\riyor asebgrrpe?ﬂre]éa arelgult oef
the A cleanup. eo'*.®

Partrcrpatron In Management

"Whether Ienderha aged in mana%eprent artici-
pation_sumdem t vor gkemptio act nsr ve
ssu? his \{)nt acts, i c

nes te

epen U
it fo te aPture f the borrower’s US
?reasrnw ch the ender ECOpIES| volved, W eﬁ]ert e

? Ity. is In the sessronri ?rrower 0 er
forecIoBur the acfua contro ex rcre by e
ender over t orrowersbac IVitles, an tr]er e
en er has caused or contributed to envrronmenta harm
arhc r1petr)(ron in mana ement" suffrcrent tq vord e
exe ption means actual operationa gartrcr aticu b X
?f and (toeﬁnotrnclu et eme capacity of abilit
to In uence achrt?/ Rera lons- In ah cases, ttie aetermi-
nation of whet a Her IS partici %trnl% in. mana
ment dert)en son a lender’s ac onsa ISS onswt
respe 5 0, facili oloeratrons In general, a en er |s
considered t% e partic) aut]%vh ementwrt m.th
meaning of rrggtr OPrrow%( %strg) |n
Possess n, the en as matfrrapl vested t
owerri ecrsrona In contro over facl rtl}/ E)Batrons
articularly wrft t to the hazardods Substance
reaent at the ar:rr owever, a lender. IS not,consid-
0 he part n‘mp ng In manaﬁemen tif 1t undertakes
ctrons thatp arl eselcurr%trnterest a

rotect
discsse ng_section ar, an
consistent wit Cgﬁgﬁ_/&sgpurpose actions taken'by a

—D

:}j

Affairs. Inc, Wu/w*r=n. .G

aoi-ocu.re.-m, so



J-o.atoouuo ra rfup 000 UIJ3 REGIONAL COUNSEL U S EPA JUNEAU ifiluoH

{(sTEXT (Vol. 55) 640

Iengert atarcenvrronmenta] eybenefrcralaren cns the phrase a vernment en rt which urres the
cered. to e particl aron In the' management of a Tacility acility. - .-thrau tary trn e oracchur
gwithin the meaning of the exemption: ition” . in. sectio as rnc % r
eing limited to. ac urs ro ro ertgr an assetso
B. Innocent Landowner Defense alle or rnso veB an s credrt u 10NS avrn S Institu-
The third- gartx rnnocent Iandowner provisions, sec* tions and th rhts ove Jt aI%enc ernment
“dons 07b d 10 rovrd a limited and corgoratront atr ate under faw 10act as a conser-
/osecon ar ns of ro r n eho dero ase ur-  vat ?r recelvero te ernP Institution- Such gquem*
t% Interest. Sectron 0 rvr es a eens Where menta entrtres are the Fe eral”Deposit. Insurance Corpo-
e eactso thr arries Fako{n or _Resolution Trust Corporati dpn) acting under
ZEWth w 3 en ant ha no contractua J atron he ran e of ﬁssets ac tirre such entrtres
|g efendant esta cer aln. a rona rncue a got ers simple se urrg _Interests,
mentsseﬁrfredr sectron1135 her vant H ert eosrtoyth rn] trtutron
ectro so Ian rot er form o % eé rough foresis
sure, or ro err vatgta]sgeen urchased.or atquire
an rnveﬁ ment by the failed Insti tutron or htsh rdrary
ese ass ts orérfro ertles. in which the tailed or

[t
rnso?vent Institutjon held a security interest, as a succes-
?]OI’ rrhernterest th overnment r celver of conserva(%

oh? the sggtrpr%d ﬂttgrest W nﬁ)ag eeroerfr()\'r)ems frgratrans er

¢ g -party Innocen e defense S racord il

; T g
elease 0 ahazar oussub tance the damages result

erefrom were caused so
i an act or omission O?X rrd arry other than ...

one whose act qr omjssion, occHrsr cnn 8tron With a er terest, e a dn[ea kout, wind u eratrons
contatugl reIatronsh exis ng rectly ectly wit rec ose, and Tiqui atet e assets securin fag
ihe deren aHt hqe ant as ex rcrse esame manner as a prrVﬁte 0r comm cra endin
<duecarew!( respect t0 the hazar %us Institution acting under the protection of section.
he oo pre autroH (aamstt oreseea eacts or 10\%2%
omssions of third party It rs|pect tp those Br é) rfies the dovern ent Ch)
( on 015 servator o r%cer}rerfa% Pera jon. ot law that
he terml ‘contra ctdalrela)tronshrp [orther[)urrfosg were owned by the fajled or inso entr stitytion as an
ection aO7b ) ﬁudes ut 1S not rmr{ r] rnvest ent rhnt re?]to r ofher reasons,
contracts eeds r ther InStruments trans errrngb ehrres orw ar ed rnstrtutronsr Icia 0

be., toepro
ossessron U e the real pro er s not hef sasecurrt eres an oerrc\ﬁE
ac rt¥con ernegs atei{wasacdpurrgg ﬁvdp : ch }& J doc notat/t ly % ter retss %ctron
rsposa acement’ of hazardous sub- é rovr ég%pxentral eens to i % R/ (
a] [é S€S er]y owne the
gﬁatte e t edefenr(t1 dac%urred the fﬁcrlr % ov nt rnstrtutront w % ttbe over men(s
ant di noB oW an a reason t t entrt es eratrono as e acquire
aardoussu stance.. wasdrspose on. Inora rfr 5 r}r rnt meanrn settion
 facl rtg 01 further rnter rets section
Bg P efendant hsa overnment eeni whrcha 2) t rovrde otentral defense to CERCLA
d the facility... through any... imolunfary transter t ont mrnae rt hatrs owned hy a
rac(%rstron ...... over entrt as eres dlb o}reclosureo a
Ition the def ust ... satlsfty] the re- ectrrr ees rn y acquire overnment
Ir ents ga&andb entl rs ap cr sac servatrorrcerver To
0 est ds ant nor ason to esta r efense teot er Brovrsrogs 0f Sec-
aicrw,... the defen ﬁnt must have un ertakena appro tion 1 (I re urreme are and precau-
pfrrate rrwurr}/ Into t grrvate previous, owners r tronsa a t e reseea eacts o thrrd parties) must
tse] of operty con

Sesjt stent with good. comn] F? al esa\1
{ omar 2 roa érce In"an effort to ‘minimize liahility." ere ihe, overnment entrt% acréurres contamr atej

e i 410 L

¢.section rnnocent Iandowner defense Rrogg[atltle assets tr Oorate CEBa Ita{s
sno rntene to%irgle{(a%'gre %rl means g rec I IS corporat ca[%acrtéte roper remains ‘involun-
i3 len rie % m ente\L/ 08S ot assume
i

ggg ro‘n ote tla rsecure ers (EaER% Ire
% hesecurr Interest exemption rs or a Dility mer aus transter o

té gcrent or this rourgvose and the In ocer] a d ert orassesto tas palt fofrtsfg Ingoseg H Pg
ns rturtro ?Pér% |Sabr?rty teorproﬁertre {r(r)t\?vtrcih rt ollng é)epgs?lovrey%ng rau ?Insso lled or IrSoNent Hrifs &
vod Pownersh securit rnt]eret In the artH— Lender iability Under CERCLA

rcud roroﬁ t]
hmite crrcumstan esh the secuted lender 1S nor
1 Eosrtron {0 claim the securrty Inferest exemption Tor
PrdoP dtyw ch It owns, the Iende Jowner may seek to
een rtseI as an Infocent landowner in the same Indicia of ownershi asu ed rnsectron 101 20 A) of
C CLA means rntefests rea or perso Sp
asseclurrtgorco lateral f rahoan aswe asth
Involuntary Acquisition rersona Eurre ecourseo rotectrn
. Lterect rovrsronsa r1oty dto the over enr as-iancr H(fecurrtg/mt rest The interes rntheproprx must
ifeat™ owner of contaminate prope A Interprets primdrily as security for a foan. \

(o) Definitions:




08:00 FAX 200 553 0103 REGIONAL COUNSEL U S EPA JUNEAU ©007

(VoL 55) BNA'S BANKING REPORT

interest for the purposes of section consider and account €or any. hazardous substances
Aaci@% u(EE)@CLA means an. ?ntgre t |Sn pert ﬁnown to%e present a: t efacrtrgy rePd must not cause

ose 0 securrn paymen E contrr ute to. or exacerbate t gase or thr Bat of

ance |on securit merest cast at rel easeI hazarﬂoussu stances usrngorcon ( utrn%

rme a su time. the pro er a Iexrsfeitr:e foa release or t reaﬁo release 0 dous substance

tsla ther est as bec me protected fnder local law Mnotconsrdered to be protection 0 tqesecurrtyrnterest

ainst a syhsequent J gment Iien arrsrn out of a I|{|gatrve Pbrventatr £ Meas restbatare envi onmen
usecur]edo Ogea? to the extent that, at suc respons re c nsr t e actl %

; vlvrgreth hoI o 1as.parfe h mQ elr[/] [ money % servean rotect eva ueo acrlrtyan the len ers

ecuri mterestwr the scopeo se [ e

llhc sef jon 101@? grj exentlﬁtron IS a private or govern- g%w {/%SrJ &r Lhan workout activities are thosg
nhenta ender 0 li tQr or successor-in-interest nso te ender that 3 rc tructured torProtect an
at recervesasco ate ora 0an an mtehestrnthegeal reserve the securrtyr te est h fsrs mg ée ebtor rr}

or er ona Pro ertg ot the Porrower orthat isa su se ?rt 0] reventp fof the lo Iminutio
uentbona fid hasero 0f SUCCESSOr 10 thesecurd ey tevaueo the col aterﬁ Loan workout actrvtrgst at
neres oV rngtena successor-in-intcrest incl arcR arrtlto rotect t esecurrt Interest In¢ ut
5 overnmenten tg/t at ac urm fo eré¥ Involuntar- arc not Jimited o, restructuring or rene atronofte
0 eratron 0 fst ute thrq g ssolution, or terms o the oar} %Ir gation, épn mentg

J
dptjbtronal Inter
Insolvency of a lending In trtutron est, extensron

perod, Torgarance, of
b ) e Sectrity UCress. oy dBfATY prow eovho“tf‘ tactrvrt?ecélorrt]swvrylﬁerrerrttar i
J\CLEA\aVrIrte tltrr]otsﬁethcg%%\gi ee%tnoé]re%gar% hé[%%a exemplion 0[1[ 1 the Dordiey emans | ¢ Uit t'rf i

true Sefﬁ”g Jora can orothero JOﬂ an ECIF on ma OI' operatlonal management 0

|
yEOtcerncsr Bre easgé’ufr% ?P;A?”E”l%”t%i"%rg” Sﬁfnm an F rmuI tion. When the lender forecloges 0
r‘ F E)mic |eso commercja aW |5 ter orma or ﬂ ormal ma]nnerre% [reS POSSESSION 0
ot nclude an ownersnip interest J proer f { 0 et osition, he temporary acauisition 0
or Investment purposes, (ownership” indid e f0 er St 3 90655 ¥09 suredsah faction 0(5
1! ﬁes other than 1o assun{r reﬂaymento er or an e 0 the oan opfigation, aP
>g#% [1 e term also does ton include theinterests
«

cur
- must set to preserve é eas?et Facr?rty g
?up o erat on%eﬁ%)e itiously for su se uent sg
eroP ropert sine here a lendin Qrotx divestment'of the.assets at the earliest poss
mg fitutian ctstnahn of ernon?en Ing ¢ acrt¥89 ime, A lend cr tCO S ere t0 fid ﬁ“”g a3 ex ¢ f
£:has any Interest qther than one CreTted as hona fide IQUS as ossrber |nt ?COHIGXIO e len ersac 10ns
Asecurity Interest in real or personal property, WIV £s orming loan, the lender never

a non
|f63 Prrmarrpétogro et asec Vrnterestmeanéth tthe iee ?Ot%E?reﬁfsz§oﬂat£§Frsvg?e agcqutrrg %aont %”r"”geﬁ“

j)lnS'[ltUtIIOH actrng as a frustee qr (1 an-

ers }nte it ﬁ]ri){p[) IS create((ii t |osure rl (‘1 t
ora 103 0r o Bton ang that Certany[Qteclosure ot an unreaspnaole Tenath rrte once
a0t vrtresungﬁerta en 8gal0ing 7h%grnteres are necessary (0l IS 700 performing, gt ot reWevant ik

al ired for Its protection” The secilred CTH orm
g ﬁf ol e
0rec

HH erta financial or OU'[()N él) hChOSQ 0 Dab Cl
tnes currt |n erest1st re tened, and 0sIn ICADIE 1aW's andl requialjons, secure
exﬁehgg71 (lt?l% |qu|dﬁt|nq e assets se%w,(e% ﬁ ‘1 Py SaISr,getg?OfSUb Ise {otect the ngﬁ 0 t?t ?orec oseg_

U urdation. While winding up o er
ote Haeasrgcvn”rtr i heereesxemptronr 1&Keh prima atrons a. [en erqs actroﬁsor’fa ilure 0 act t 9 a)u
ndi & u|[emen o qu|r on Malan aLoan At the trlbute tO envrron enta contamrnatron are HO'[ C?
att e [oan smae né’urr mto?eenvrron re t eatron marrytoRrotectt 4
au cor 0 01 the Iatera ecuring the loan mus the co Iatera Wit he anrngo the secured credi
n ertaken In an effort 10 minitnue envhronmﬁnta orexem tion.
I ecurrt Interest through as- Asecu ed Ie errs

an 0 protect1 sumedt aye acted ex dr
ensuring the va ueo e collateral. 0 toseHorrf erwrs vest rtse of. ro erty t
qrremgnts uring the rfeofarer ormrnr[t Loan. g a oreclosure, or lyot errmr e
cure lender I ac gdconsrstent rotect hts or otherwise completel rve?te rtse %n
msecunty Interest If the len hri ulre cea po 1 nrcao ownersh rnsrxmontsor er after it
roBer éprrfor oordurrn the loan; reI h? orecose 0 other mean urre os essrong
f CEO te 0IT0 com |ance wrhaﬁg |?a e Hro erly trth ex |ra |ono SIX 1o
eral, an Ioc(a envrron %nc ther laws, den s rf 5 ender {0 de onstrate t at 1t
esan atrona rngot eot loan; obtarns continues to rnrrgﬁ g/ rrma to protect die
?h] perho icall aﬁ]u monrtrgr or In- securit rnterestc Ing rIvant ts and circum-
the ‘collatera Q“C}“ i Inspections or stances into account.
borr%wers ousiness or tinancia %onc 4) Participation in the mana ement otafaczttr[r)means

?a?gﬂeégfngnﬁ tr]%%rargrnt%cggsnar y(\)r\h app lCﬁb‘X ec ﬁ(t?r Ifs) erooe?rgth%nr% vrrr%érm f&?t?{iés%‘t‘ﬂrr respect
ﬁ 1rjtr N

?g an Wor utadForecIo %Iendersactro ¢ secur the il etemere acrt
co

s, nat. Inc
workout, forec osure an rqu ation must du rol or'in uenceafacrfrty”s operations, but esr

-0 CopyrVijrr o 1580 try Thi Ikwct tirsoraJ Aisirv. Inc. YoxdHxmpon. O C.

./



A 04/19/91  o08:07 FAX 200 353 0183

k\

ice the aetu\avl e>ﬁr0|se of such o etattonal mana
{ut cont he der |s rticl atqnigetnm
neat eends ona en ersac lons with respect to

cllity oeaton
ran a e oldﬁr IS ﬁongtdered to be tpﬁrttc ating
manageme et orrow?r IS'S osses
the securt hoLder has matena¥ n/este the bor-
Memst nma mg control oyer ag Bgrattons
arttcu th respe t to any hazardous substances

Tﬁ\alt c?e |s n dtecon3|dered to he art|C| Jm(@im'

ement rtakes acttonst% rm
se un eres denned In 4 JJ

e@ nV{) t%i/l 0afns eror cqutg‘tt n, ascuaesn?an i
uperty ar sts of a|Ie r|ns v ntabgnf@ credi t
NS, savms stttu ons ﬁ overnment
J thageéo r|ate97 Eerretmee jfra Hg@t
5B ylﬁt 103 S
EI aconservatorgrrecetvero ae din |n5|
t)a“ acquire progertxtn udes proper t|s
%r%wﬂ governmental entity as. thleI resu
clos eonasecurttR/ |nterest ort ina acqune by
ovig)r}@nt Spetcltt I ttts0 an(am glosn a conservator o
i’% ? hoﬁtcttng an IﬂAICIa o?ownerstgp w a fadlit
‘StT to rtt)t% t naas%cuerttté nmt(e)test ?am Qdoest nart
(5% or operatornqu nder section Mﬁ)&% ot
eCERCLﬁ definition of ' famhta/ includes. real
perry as well as any equipment or otner articles

REGIONAL COUNSEL U S EPA JUNEAU

(Vol 55) 642

g? faminated by hazardous substances. See CERCLA

gﬁ%ther a sale-and- Ieasebaﬁk cond{ttonal sale, tn*

e G e e

Q]e({E’FQCl_Atsdetermtned %e? b £ac gse
he requirement unFer section Olz? XA) to Un HJ

ta e an ﬁﬁ vnor]menta assessment Iateral

4 oan 1S ros ective onlg d oes nol
%siut IS U

cﬁ]sargaa Ea % as ]pffthe ffecgve ate o
ggtt’etf it %ﬁnuonce{?galindowna s o ?ﬂt{ttc

ects the obligation o

Jo b ot s
the sec r(:}a Itor exempt IOHyéBK

con erB ha
rem NS with t row

é)te R}rop& CLA len provision. ee £

E?wnérs é%
§In %%tseg) text ga secyred Ien er’s acHons with
respect to a non rformm)gp Ia

en
considered to he a ttng ase It us?ry %EOSSI
the lender never fee 0] ch ose 0 dpt |sea
quire the collateral secur t elays
sure for an unreasonable tn e on
IS non_performing, In |g aI relevant acts an

cire g ances.
S
‘%rospﬁg ﬁ ) %iager lfA% Ftamtnated

nder(gfg
ents
roperty,

er | 0*



DIVISION OF LEGAL SERVICES

P.0. Pox Y. Juneau, Alaska 99811 Deliveries to:_240 Main Street
9A0>73 165-3867 or 465-2450 Court Plaza, lloom 500
(907) 465-2029 Mail Stop 3101
MEMO RANDIIM May 1, 1991
SUBJECT: Sectional summary of CSSB 154( )
(Work Order No. 7-LS0716\G, 4-23-91)
TO: Senator Pat Rodey
Attn: Tim
FROM: Theresa L. Bannisterib

Legislative Counsel

You have requested a sectional summary of the above described bill. As a
preliminary matter, note that a sectional summary of a bill should not be considered

an authoritative interpretation of the bill and the bill itself is the best statement of
its contents.

Section 1 This section amends AS 46.03.822, the section that creates strict liability
for releases (and threatened releases) of hazardous substances. The amendment
makes AS 46.03.822 subject to the new section (created in bill sec. 2) that exempts
certain financial institutions from strict liability with regard to certain property.

Section 2. This section exempts certain qualifying financial institutions from the strict
liability provisions of AS 46.03.822 - 46.03.828. Subsection (a) contains the exemption
and ties the exemption to certain listed types of facilities and vessels held by the
institution. These types of property include property acquired through foreclosure.
Subsection (b) creates an exception to the exemption and allows the state to require
the institution to reimburse the state for certain benefits received by the institution
resulting from state response, containment, removal, or remedial action. Limits the
reimbursement to the fair market value of the facility or vessel involved. Subsection
(c) describes the financial institutions that qualify for the exemption.

Section 3. This section amends the section that gives the state a lien for its costs of
response, containment, removal, or remedial action. The amendment limits the
property against which the state has a lien to a facility or vessel that is owned by the
liable person and that is subject to the action.



* Senator Pat Rodey
May 1, 1991
Page 2

Section 4. This section makes the state’s lien subject to the rights of certain parties
if the parties’ interests were perfected before notice of the state’ lien was recorded.
Gives the parties the same protections against the state’s lien that they have under
state law against judgment liens that arise out of unsecured obligations and that arise
at the same time notice of the state’s lien was filed.

Section 5. This section repeals A5 46.08.075(e). That subsection authorizes a person
with an ownership interest in property against which a state lien is recorded under
AS 46.08.075 to ask a court to release the lien, and gives the court guidelines for
releasing the lien.

Section 6. This section states that facilities and vessels are covered by proposed sec.
46.03.825 (bill sec. 2) even if they were acquired or held by, or subject to the financial
control or financial oversight of, a financial institution before the effective date of the
Act.

If I may be of further assistance, please advise.

TLB:pl:gc
91-326.pIlm
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OFFICE OF THE COMMISSIONER TELEPHONE
P.O. BOX 0, JUNEAU, ALASKA 99811-1800 (907) 465-2600

POSITION PAPER
SB 154

SB 154 would exempt lending institutions and fiduciaries from
liability for environmental damage. Even those fiduciaries who
have been involved 1in the control or management of the facility
or vessel responsible for the damage would not be liable.

Because the potential for liability is believed to lead to better
facility management, the Department does not support this
limitation. The Department would support both a definition of
"management"” of a facility or vessel as well as the development
of professional standards for environmental audits by the private
sector. In that way, Jjust as a structural engineer examines for
the lending institution a building"s structure, a private
environmental engineer would examine the property®"s environmental
condition.

Section Three would limit the responsible party®"s assets which
the State could attach for expenditures from the Oil and
Hazardous Substance Release Response Fund. Under this language,
the State would only be able to look to the value of the real
property which was the subject of the remediation for
satisfaction of the responsible party®"s debt to the State.
Currently, the State may look to all assets owned by the
responsible party. Without that ability, it is expected that the
Department would encounter difficulty 1in recovering Response Fund
costs, and thus the Department does not support this provision.

Section Five in part repeals AS 46.03.822(b)(2) which limits the
liability of an owner and operator for damage caused by an
unrelated third party or an act of God so long as the owner or
operator discovered the hazardous substance and began containment
and cleanup within a "reasonable period of time."™ The Department
does support this repeal.

John A. Sandor
Commissioner
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REPLY TO:

DEPARTMENT OF LAW o 1031 W 4th AVENUE SUITE 200
ANCHORAGE, ALASKA 99501-1994
PHONE: (907) Z76-3550

OFFICE OF THEATTORNEY GENERAL FAX: (907) 276-3697
o 1st NATIONAL CENTER
May 3, 1991 100 CUSHMAN ST. SUITE 400

FAIRBANKS. ALASKA 99701-4679
PHONE: (907) 452-1568
FAX: (907) 456-1317

o P.0. BOX K-STATE CAPITOL

The Hon. Pat Rodey juneau. Alaska 99an-0300
Alaska State Senator PHONE: (907) 465-3600
P. 0. Box V FAX: (907) 463-5295

Juneau, AK 99811-3100
Re: CSSB 154
Dear Senator Rodey:

Your office has asked us to review the 4/23/91 work
draft of CSSB 154, relating to liability of financial
institutions for environmental damage.

As you know, we have reviewed earlier versions of the
bill. The 4/23/91 work draft contains virtually all of the
problems that existed in prior drafts.

*** Section two would immunize - not merely remove from strict
liability - financial 1institutions in a variety of situations.
Even if the policy judgment is made that strict liability should
not apply in certain situations involving financial institutions,
there 1is no apparent reason to completely immunize the institu—
tionsfrom liability for their own negligent or intentional acts
which caused harm to others or expense to the public.

*** The list of situations (sec. 2) in which financial institu—
tions would receive immunity 1is so broad that it amounts to a
general immunizing of almost all actions regarding land in which
the institutions claim a security interest or other 1interest; it
goes far beyond the original rationale for giving relief to such
institutions, that they should not have to bear liability for
problems which were encountered involuntarily and without fault.

*** The list is stated in the alternative, so that the limita—
tion in proposed AS 46.03.825(a)(3), Llimiting liability where the =
institution does not exercise control over the property, does not
apply to the other situations listed. For example, an institu—
tion may acquire a property through foreclosure; wunder (a)(l),
that fact alone would immunize the institution from liability
even if it actively managed the property and even if it knowingly
or negligently caused the hazardous substance problem. Likewise,
an institution acquiring property as a lessor under an extension
of credit arrangement, or acquiring as a fiduciary (an extremely
broad category) would be free to manage the property and free to
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cause a hazardous substance problem with no liability whatsoever.

Note that these are situations in which the bank would have
placed 1itself freely and voluntarily. There 1is no apparent
justification for permitting a lending 1institution to 1immunize
itself from all liability for the way in which it itself manages

property, when 1its own actions harm either neighboring proper—
ties, neighboring people, or <create a situation requiring
expenditure of state or local funds to protect the public.

***  Subsection (a)(3) in the list 1in Section 2 implies that
immunity 1is available to an institution with financial control
under an extension of credit, only if it does not exercise mana-—

gerial control. But the apparent limitation is 1illusory because
the 1immunity applies unless the 1institution exercises ‘"actual,
direct, and continual managerial control that materially divests
the borrower . . . of control..." In effect this means that if
the institution®s control 1is not constant, e.g., if it only steps
in periodically, even if it actually orders actions which cause
hazardous substance releases, it has no liability; and if 1its
control 1is indirect, i.e., if it acts only through some interme—
diary such as a contractor, even 1if it orders the contractor to
act in a way that harms others, it would bear no liability. And

even if the institution®s control were direct and continual, as
long as the borrower retained some control itself and were not
actually totally divested of 1it, it would bear no iImmunity. In
short there is unlikely ever to be a situati- u in which an insti—
tution would have to bear the consequences of 1its own actions
regarding such property.

***  Proposed AS 46.03.825(b) would Ilimit the ability of the
state to recover 1its response costs from a financial institution

to the "actual benefit received” by the institution. This runs
counter to the notion that the measure of damages when a party
has caused harm to others 1is the amount of the harm, i.e., what
it would take to make the 1injured party whole. There is no prin-—

ciple that a responsible party should never have to 1incur a net
loss when the state has to step in to protect the public health.
In essence this calls for the public treasury to subsidize the

institutions™ liabilities. The section goes even further, by
limiting the reimbursement to the fair market value of the facil—
ity. It is common for a hazardous waste problem to cause

property to have a negative value; therefore this section would
decree that if the problem for which the 1institution 1is respon—
sible 1is bad enough, it would not. have to pay anything when the
state steps in to prevent it from doing Tfurther harm to the pub—
lic. This provision is analogous to the provision in federal law
which Tlimits liability of vessel owners for damages caused by the
vessel to the remaining value of the vessel, even if it is zero.
Congress vremoved this Jlimitation of Iliability as it applies to
oil spills last year in the O0il Pollution Act of 1990. This
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provision would reinstate, for both vessels and real property, a
limitation on Jliability which has been universally condemned as
archaic and unjust.

*** Section 3 would Ilimit the state"s existing statutory lien
for its response costs to the vessel or property from which the
release came. The result would be that the State could not
recover 1its response costs where the property has become value—
less or has been destroyed by the responsible party®s own
actions. When the Jlegislature passed the existing lien law it
carefully considered whether the lien should extend to all prop-—
erty of the responsible party, and it concluded that it was only

fair to require the party - not some damaged vessel or land -
to repay the state®s costs in responding to the problem for which
the party 1is legally responsible. In short, this provision 1is

another way of immunizing a responsible party from paying for
damages even when it is, in a technical sense, liable.

*** Section 5 would repeal the existing provision at.
AS 46.08.075(e) which permits a property owner, subject to a lien
for response costs, to get an adjudication releasing that per—
son"s 1interest from 1lien upon a showing that the person is not
liable. It isnot clear why the Dbanks desire this section
repealed, but it may be that the banks want all people with an
ownership interest in property from which there has been a
release to remain subject to the 1lien along with the bank, so
that the bank has Jleverage against 1its co-owners. Since this
section applies only ro persons who <can demonstrate Jlack of
liability, a repeal seems particularly unfair.

*** Section 6 would make the provisions Jlimiting liability of
institutions retroactive, so that it would apply even when the
banks exercised control over the property before the act"s effec—
tive date; 1in other words the provision would shift the burden
for past situations 1in which the banks may be liable to other
parties or to the taxpayers.

Let us know if we can be of further assistance.
Sincerely yours

CHARLES E. COLE
ATTORNEY GENERAL

Assistant Attorney General

DKM:tg
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SPONSOR SUMMARY

Senate Bill 154

SB 154 relates to the strict liability provisions enact—

ed into the state®s environmental laws 1in the spring of 1989.
The bill which the state legislature enacted then, HB 68, was
patterned after the strict liabiliy provisions of the Compre—
hensive Environmental Response, Compensation and Liability
Act (CERCLA), the law that established the SUPERFUND.

Just as the Congress and EPA are now re-thinking whether

the strict liability provisions of federal law should be ap-—
plied to the lending industry, so should the state be looking
at the impact upon local lenders and fiduciary agents, and the
availability of credit in Alaska.

The purpose of SB 154 1is to eliminate the possibility that a
lending institution which forecloses on property that is con—
taminated with hazardous waste, be liable for the cost of a
clean-up, even if the lender in no way caused or contributed
to the contamination. Likewise, the trust divisions of bank—
ing institutions should not be required to pay for a clean-up
of property which it merely holds in trust for beneficiaries
of estates and trust funds. Under present law, this 1is the

case.

Sections 1 and 2 of the bill exempt designated lending and fi—
duciary institutions from the definition of "owner"™ or "op-—
erator"™, or person in "possession" of contaminated property

as those terms are used 1in the strict liability provision of
AS 46.03.822.

Sections 3 and 4 clarify the rights of the state to place a
lien on real property which the state has had to clean up with
state funds. Present law would allow the state to lien ALL
PROPERTY of a liable person, 1including property 1in no way sub—
ject to or affected by the state"s lien to the affected pro—
perty. Section 4 clarifies that the priority of the state"s
lien is from the date of recording, which is the interpreta—
tion being given to present law despite its lack of clarity.



Section 5 of the bill eliminates the unclear language of the
existing state lien provisions contained in AS 46.08.075 (e),
which are replaced by Section 4 of the bill. Section 5 would
also try to revive the exemption from liability contained 1in
AS 46.03.822(b), by eliminating subpart (2) of that section
which contains the requirement that a totally innocent person
DISCOVER contamination AND begin operations to clean it up.
This subpart (2) is not a requirement of federal lav/, and des—
troys the exemption to liability otherwise contained in AS
46.03.822(b) by imposing a duty to clean contamination 1in no
way caused by an innocent party.

SB 154 does not address all the environmental problems facing
the lending industry, however, it is a good way for the legis—
lature to begin to study and address the problems created by
the sweeping and unclear language contained in the present
strict liability provisions of AS 46.03.822.
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M EMORANDUM

DATE: March 9, 1991

TO: Senator Lloyd Jones,Chair
Senate Resources Committee

FROM: Senator Pat Rodey

SUBJ: Request for Hearing - SB 154

I respectfully request a hearing in the Senate Resources Com—
mittee for SB 154, relating to liability for environmental
damage, and to liens arising from environmental damage.

The bill has three main objectives. One is to eliminate a
state requirement that an innocent third party take responsi—
bility for containment and cleanup of hazardous substance
contamination.

The second 1is to provide an exemption from liability for
lending and fiduciary institutions who take title or control
through bankruptcy, foreclosure, tax delinquency or abandon—
ment action.

The third objective 1is to clarify and limit the state"s en—
vironmental lien provision.

I would appreciate the earliest possible scheduling of SB 154
before the committee.

PMR/Z/tb/memo03
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SB 154 would exempt lending institutions and fiduciaries from
liability for environmental damage. Even those fiduciaries who
have been involved in the control or management of the facility
or vessel responsible for the damage would not be Iliable.

Because the potential for liability is believed to lead to better
facility management, the Department does not support thiB
limitation. The Department would support both a definition of
"management” of a facility or vessel as well as the development
of professional standards for environmental audits by the private
sector. In that way, Jjust as a structural engineer examines for
the lending institution a building"s structure, a private
environmental engineer would examine the property"s environmental
condition.

Section Threo would limit the responsible party®s assets which
the state could attach for expenditures from the Oil and
Hazardous Substance Release Response Fund. Under this language,
the State would only be able to look to the value of the real
property which was the subject of the remediation for
satisfaction of the responsible party"s debt to the State.
Currently, the State may look to all assets owned by the
responsible party. Without that ability, it is expected that the
Department would encounter difficulty in recovering Response Fund
costs, and thus the Department does not support this provision.

Section Five 1in part repeals AS 46.03.822(b)(2) which limits the
liability of an owner and operator for damage caused by an
unrelated third party or an act of God so long as the owner or
operator discovered the hazardous substance and began containment
and cleanup within a "reasonable period of time."™ The Department
does support this repeal.

John A. Sandor
Commissioner
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President
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Prom a lenders standpoint, the factor which creates a greater potential for loss than either market risk
or credit risk, is the risk associated with environmental contamination. Under various laws, a lender
can be held liable for the cost of cleanup of contaminated properties. While these environmental laws
are extremely complex, liability for clean up is very simple. Regardless of who contaminated the
property, the current owner of the property, which a lender becomes through the foreclosure process,
is financially responsible for cleanup and damages. While there are methods that can be used to limit
lender liability when originating a real estate loan, there is no way to guarantee that during the term
of the loan the property value will not be impaired by contamination. Ifan individual property owner
is not financially capable of cleaning up a property, the government can clean the property and file a
superior lien for their incurred costs.

Both federal and state environmental laws, as currently written, have severely curtailed or eliminated
sources of credit for real estate related transactions. In fact, Alaska USA discontinued granting real
estate loans in October of 1989 directly as a result of environmental laws. Prior to that time, the
credit union granted $50 million in real estate loans each year. \We fee! the availability of credit for
real estate-related purposes is an essential part of the economy, without which property values will
remain depressed and economic development will be adversely affected.

The criticism of Senate Bill 154, and other proposed legislation on the federal level, is that if lenders
are not held responsible for cleanup, then widespread lending to potential polluters will occur. This
simply will not happen. Ifa lender were to blindly extend credit to such potential polluters, they risk
the borrower defaulting on the loan because of the ultimate cost of cleanup and additionally risk the
loss of the collateral’s value if the property is left contaminated. Today, the financial services industry
and their regulators are ultra-sensitive to real estate loan losses. The potential extension of credit, as
the criticism suggests, would be financially irresponsible and certainly invoke regulatory sanctions.

Currently, prudent lending requires not only the traditional appraisal, title insurance, etc., but also
site assessments for the detection of environmental contamination. If, through the site assessment,
contamination is discovered, then the law requires it to be reported. If the contaminated real estate is
to ever have economic value, it must be ultimately cleaned. Without third-party lending and the
related requirement for site assessments, contaminated properties could go undetected and
unreportcd, and continue to pollute the environment for years.

The proposed changes to existing laws with regard to lender liability will encourage the active
involvement of financial institutions in real estate lending. Through required site assessments,
financial institutions can assist in the identification of contaminated properties and in policing of the
environment. This participation, however, will not occur if lender liability for cleanup remains as
currently written. Consequently, we feel il is in the best interest of the environment, the economy,
and the people of tlasku that Senate Bill 154 be passed this session.

P.O. Box 1%6"13 = Atk'horgj”.e, Alaska 99519-6613 « (907)563-4567



Section 1. AS 46.03.822 (c) 1is amended to read:

(c) For purposes of (b)(1)(B) of this section, a third party
or an agent of a third party is 1in privity of contract with the
person who is otherwise liable, if the third party or its agent and
the person are parties to a Uland contract, deed, or other
instrument transferring title or possession of the real property on
which the facility in question is located, unless that property was
acquired by the person after the disposal or placement of the
hazardous substance on , in, or at the facility, and the person
establishes that the person has satisfied the requirements of
(b)(1)(B) of this section and establishes that

(1) at the time the person acquired the facility the person
did not know and had no reason to know that a hazardous substance
that 1is the subject of the release or threatened release was
disposed of on, 1in,, or at the facility;

(2) the person is a governmental entity that acquired the
facility by escheat, or through another involuntary transfer or
acquisition, or through the exercise of eminent domain authority by
purchase or condemnation;

(3) the person 1is a corporation organized under 43 U.S.C.
1601-1629e (Alaska Native Claims Settlement Act) that acquired the
facility under those sections;

(4) the person acquird the facility by inheritance or bequest;

[or]

(5) the person is a state governmental entity and the state
acquired the facility under Public Law 85-508 (Alaska Statehood
Act)[.]] or

(6) the person®s interest in the facility arose as a lender to
a person owning or controlling the.facility or arose as a security
holder .in the fagility-,-and the person-has-not controlled, managed,.
or-influer ;ed the operations .at..o.iL.on-the. .facility, whether _Qj no_t

it_had_t.he_oap.ag.ity-to..do-g.o..
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eComments by San. Rodey
Upon Introduction of 8.B. 154

Mr. Chairman, 1 am pleased to introduce S.B. 154 and recommend
its passage by the Senate. The bill relates to the strict
liability provisions enacted 1into the state®s environmental
laws in the spring of 1989, shortly after the Exxon Valdez

tragedy.

Tho bill the state legislature enacted in 19B9 (H.B. 68) wsb
patterned after the strict liability previsions of the
Comprehensive Environmental Response, compensation and
Liability Act (CERCLA), 42 u.s.c. 89601 at saq., Known as the
law that established the "Superfund". Just as the federal
Congress and the Environmental Protection Agency now are
re-thinking whether the Btrict liability provisions of federal
law should be applied to the lending industry, 1 believe it Iis
time for tho state legislature to analyze the effect that the
state strict liability statute has had and will have upon the
lending institutions and the availability of credit in Alaska.
It is time for ue to address the serious questions and solve
the problems that our state law provisions have created, before
the effect 1is to seriously jJeopardize the availability of

credit.

The purpose of S.B. 154 is to eliminate the possibility that a
lending institution, that forecloses upon property which 1is
contaminated with hazardous waste,, may be liable for the coat
of cleaning up the contamination, even if the lender 1in no way
caused or contributed to the contamination. Likewise, the
trust companies of banking institutions should not be required
to pay for a cleanup of contaminated properties they merely
hold in trust for beneficiaries of estates and trust funds.
Under present law, a person merely holding title to
contaminated property may be liable for a cleanup, even if that
title is held in trust for others.

Sections | and 2 of the bill exempt designated lending and
fiduciary institutions from the definition of "owner™,
"operator", or person in "possession"” of contaminated property,
as those terms are used 1in the Btrict liability provision of
AS 46.03.822.

sections 3 and 4 of S.B. 154 clarify the rights of the state to
place a lien on real property the Btata has had to clean up
with Btata funds, present law would allow the state to lien



all property of a liable person, including property in no way
subject to or affected by tho state ™ clean up activities.
Section 3 would limit the state®"s lien to the affected
property. Section 4 clarifies that the priority of the state’s
lien is from the date of recording, which 1is the interpretation
being given to present law despite its lack of clarity.

Section 5 of S.B. 154 eliminates the unclear language of the
existing state lien provisions contained in AS 46.08.075(e),
which are replaced by section4 of the bill.

Section 5 also would try to revive the exemptionfrom liability
contained in AS 46.03.822(b), by eliminating cubpart (2) of
that section which contains the requirement that a totally
innocent person discover contamination and begin operations to
clean it up. This subpart (2) is not a requirement of federal
law, (see 42 USC 89607(b)) and destroys the exemption to
liability otherwise containedin AS 46.03.822(b), by imposing a
duty to cleanup contamination in no way caused by an 1innocent
party.

Mr. chairman, S.B. 154 does not address all the environmental
problems facing the lending industry. I wish that it did. But
S.B. 154 1is a good way for the legislature to begin to study
and address the problems created by the sweeping and unclear
language contained in the present strict liability provisions
Of AS 46.03.822.
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FISCAL NOTE

STATE OF ALASKA bill no. SB 154
1991 LEGISLATIVE SESSION

Revision Dale: Department Affected: DEC

Title: Liability and lleus for BRU: Environmental Quality
Environmental Damage

Sponsor: Senator Rodey Component: EQ Projects

Requestor: Senator Rodey
COMPONENT SERIAL NO. 110 116

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES 0.0 0.0 ©0o 0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES

GRANTS,CLAIMS
MISCELLANEOUS 1
TOTAL OPERATING 0.0 « 00 0.0 0.0 0.0 0.0

CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME

TEMPORARY

Estimate of current yearimpact: N O N E
ANALYSIS: (Attach aleparate page if necessary.)

If SB 154 is enacted into law, the number of sites for which the State would become responsible for cleaning up
would be expected to increase, however, estimating those costs to the State at this time is not possible.

Prepared by: Janice Adair Phone: 465-2600
Division: Commissioner's Office Date: 3-15-91

Approved by Commissioner:
Agency: Dept, of Environmental Conservation Date:

Distribution (by preparer):Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev. 10/90



Environmental Damage
(liability for/liens arising

out of)

AT o~

SENATE BILL NO. 151 by Senator RODEY. Relates to liability for environmental damage and
to liens arising from environmental damage:

-Amends AS 46.03.826(8) (Environmental Conservation. Definitions), the definition of "owner"
and "operator" by adding language to read: "(8) 'owner' and 'operator'... (B) do not include ...
(i) adesignated lending institution that acquires ownership or control of the facility or vessel
under the terms of a security interest held by the institution in the facility or vessel; (iii) a
corporation that in a fiduciary capacity has legal title to a facility or vessel for the purpose of
administering an estate or trust of which the facility or vessel is a part or does not have legal
title to a facility or vessel but ' rates or manages the facility or vessel under the terms of an
estate or trust of which the facility or vessel is a part; (iv) an individual who in a fiduciary
capacity has legal title to a facility or vessel for the purpose of administering an estate or trust
of which the facility or vessel is a part; (v) an indenture trustee for debt securities or for a
certificate of interest or participation in debt securities that acquires ownership or control of a
facility or vessel as the result of a default under the terms of the indenture agreement, or
similar financing document, between the trustee and the entity issuing the debt securities or
certificates of interest or participation; (vi) a designated lending institution that acquires

ownership of a facility or vessel in connection with a lease subject to regulation by federal or
state banking authorities."”

-Amends AS 46.03.826(14) (Environmental Conservation. Definitions), by adding a definition
of "designated lending institution;" and "possessed" or "possession" as those terms apply to the
new language added to the definition of "owner" and "operator."

-Amends AS 46.08.075(a) (Oil and Hazardous Substance Releases. Liens Against Property as
Security for State Expenditures) to read: "(a) The state has a lien for expenditures by the state
from the oil and hazardous substance release response fund or from any other state fund, for the
costs of response, containment, removal, or remedial action resulting from an oil or hazardous
substance spill, or, with respect to response costs, the substantial threat of a release of oil or a
hazardous substance against all igal property that is owned by a person who is determined by
the commissioner to be liable for the expenditures under this chapter, AS 46.03, AS 46.04,42
US.C. 9607, or other state or federal law, and that is subject to or affected bv aremoval or
remedial action, ..." (underlined language added to current law).

Adds a new subsection to AS 46.08.075 (Oil and Hazardous Substance Releases. Liens Against
Property as Security for State Expenditures) to provide: "(0 The lien imposed by this section is
subject to the rights of a purchaser, holder of a security interest, or judgment lien creditor if the
interest of the purchaser, holder, or creditor is perfected under applicable law before notice of
the lien is filed in the appropriate recorder's office under (b) of this section. The purchaser,
holder of a security interest, or judgment lien creditor shall be afforded the same protections
against the lien imposed by this section as are afforded under state law to a purchaser, holder
of a security interest, or judgment lien creditor against ajudgment lien that arises out of an
unsecured obligation and that arises at the same time the notice of the lien created under this
section is filed."

-Repeals AS 46.03.822(b)(2) (Environmental Conservation. Strict Liability for the Release of
Hazardous Substances), subsection (bX2) provides: "(b) In an action to recover damages or costs,
a person otherwise liable under this section is relieved from liability under this section if the
person proves ... (2) in relation to (1)(B) or (C) of this subsection, that the person, within a
reasonable: period of time after the act occurred, (A) discovered the release or threatened
release of the hazardous substance; and (B) began operations to contain and clean up the
hazardous substance."”

-Repeals AS 46.08.075(e) (Oil and Hazardous Substance Releases. Liens Against Property’ as
Security for State Expenditures), subsection (e) provides: "(e) A person with an ownership
interest in property against which a lien is recorded may bring an action in a court of competent
jurisdiction to require that the lien be released. The lien may be released to the extent of that
person's ownership interest if the court finds that the person is not liable for the expenses
incurred by the state in connection with the costs of response, containment, removal, or remedial
action resulting from the oil or hazardous substance release or threat of release of oil or a
hazardous substance."

Introduced March 1,1991 and referred to Resources; Judiciary.
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eau AIaska 99311 Deliveries to: 240 Main Street
MEMORANDUM March 12, 1991
SUBJECT: Sectional analysis of SB 154 (W.O. 7-LS0716\A)
TO: Senator Pat Rodey
Attn: Tim
FROM: Theresa L. Bannister 3b

Legislative Counsel

You have requested a sectional analysis of the above described bill.

As a preliminary matter, note that a sectional analysis of a bill should not be
considered an authoritative interpretation of the bill and the bill itself is the best
statement of its contents.

Section 1 adds a list of individuals and entities that are not considered "owners" or
"operators” under AS 46.03.822 - 46.03.828, the sections addressing strict liability for
the release of hazardous substances.

Section 2 defines "designated lending institution”, which appears in the description of
some of the entities added by sec. 1. Also defines "possessed" and "possession”.

Section 3 qualifies the type of property that is subject to a lien by the state for certain
oil/hazardous substance response expenditures. States that the property must be real
property and that it must be property that is subject to or affected by a removal or

remedial action.

Section 4 states that the lien imposed by AS 46.08.075(a) is subject to the rights of
certain entities if the rights are perfected before the notice of the lien is filed. Gives
these perfected rights the same protection against the lien as would be provided
against a judgment lien that arises out of an unsecured obligation and that arises at
the same time as the notice of the lien.

Section 5 repeals certain statutory provisions.

If I may be of further assistance, please advise.

TL3:gc:pl
91-139.9!c
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(in accordance with Uniform Rule 23)

Resources Committee considered SB 166

Rejecting the Susitna Basin Recreatioral Rivers Management Plan submitted
by the commissioner of natural resources; efd.

and recommendeo:

same title
new title

[ 1 replace with

1
G

[ 1] attached amendment(s)
letter of intent adopted
] do pass
] do not pass
1] no recommendation
] individual recommendations
] further referral to
ATTACHES NEW FISCAL NOTE(S):

Dept/Date Dept/Date
[ J fiscal note(s) [ 1 zero fiscal note(s)

[ 1 appropriation-no fiscal note [ 1 Governor®™s bill w/fiscal note

SIGNING DO PASS: OTHER RECOMMENDATIONS:

Chair: Signature and Recommendation
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M EMORANDUWM

TO: Senator Lloyd Jones, Cha
Senate Resources Committ

FROM: Senator Rick Halford

DATE: May 6, 1991

RE: Request to Schedule SB 166

I respectfully request that SB 166, an act rejecting the Susitna
Basin Recreational Rivers Management Plan submitted by the
commissioner of natural resources, be scheduled for a hearing 1in
the Senate Resources Committee at the earliest possible
opportunity. This plan establishes unnecessary e.nd unjustified
prohibitions for motorized vehicles and the legislature should
reject it as provided by AS 41.23.440(a), The Recreation Rivers
Act.

The Recreation Rivers Act states (41.23.420(c)), "The commissioner
may regulate boating, if necessary, under the Management Plan

adopted wunder AS 41.23.440." Any "necessity"™ to ban motorized
vehicles, 1including aircraft, has not been established for five of
the six rivers affected by the plan. There 1is no evidence the

restrictions are necessary for safety or environmental reasons, nor
reasonable for the traditional recreational activities enjoyed in
the area.

In fact, testimony taken at the eight public meetings held on the
"Public Review Draft, September 1990," was overwhelmingly opposed
to non-*motorized areas (over 90% in Anchorage, Wasilla and Willow)
DNR notes from the Advisory Meetings show that letters and
petitions totalled more than 4100 individuals opposed to non-—
motorized areas while only67 supported. In addition, the Advisory
Board opposed the restrictions 7 to 4.

A fiscal note from DNR is attached, as well as back-up material.

Thank you for your consideration of this request.



FISCAL NOTE

STATE OF ALASKA

1991 LEGISLATIVE SESSION BILLNO. SB 166

Revision Date: Department Alfccted: Natural Resources

Title: An Act Rejecting Susitna Rcc. BRU: Land & Water
Rivers Management Plan Components:  Land & Water

Sponsor: Senator Halford

Requestor:  Senator Halford COMPONENT SERIAL NO.

EXPEND1T JRES/REVENUES: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 64.7
TRAVEL 35
CONTRACTUAL 25.0
SUPPLIES 10
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEQOUS
TOTAL OPERATING 94.2 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 94.2

FEDERAL FUNDS

OTHER

TOTAL 94.2 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME

PART-TIME 0.0 0.0 0.0 0.0 0.0
TEMPORARY

Estimate of Current year impact: None

ANALYSIS: (Attach a separate page if necessary)

See Analysis

Prepared by: Ron Swanson Phone: 762-2680
Division: Land & Water Date: 16-Apr-91
Approved by Commissioner: Harold Hcinze * Date: 16-Apr-91
Agency: Department of Natural Resources

Distribution (by preparer) : Legislative Firujicc, legislative Sponsor, Requestor, OMB,
& Impacted Agency(ics).
REV 10/90 page 1
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FY 97

0.0

0.0

0.0



Page 2
Fiscal Note
SB 166

SB 166 changes the Recreation Rivers Act so that powerboats cannot

be prohibited. Since there are some non-motorized river segments
in the current plan, it will have to be revised. The plan revision
process will take 6 months. To revise the plan, the Act requires

at least two public meetings in each affected community (16
meetings total); notification of all property owners; 1involvement
of the 13-member advisory board, state agencies, and local
governments; and a 30 day public notice period.

The planning staff will be responsible for developing and
conducting the public participation program, organizing planning
team and advisory board meetings, drafting and distributing a draft
and final plan, and briefing the commissioner®s offices, governor®"s
office and legislature on the planning process.

6 months positions:

NRM 1 18/7A 27.3
Contractual 2.2
Total 29.5

NRO 11 16/7A 24 .1
Contractual 2.2
Total 26.3

CT 111 8/A 7.8

Contractual
Total 8.9

[E
=
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Don Sherwood, President
P.O. BOX 210430 (907) 333-6263

Anchorage, Alaska 99521

The Susitna Basin Recreation Rivers Management Plan has been
transmitted to the Alaska Legislature by the Commissioner of the
Department of Natural Resources as required by the Recreation
Rivers Act (AS 41.23.440).

The Alaska Boating Association, representing the largest user
group of the Recreation Rivers, respectfully requests that the
Alaska Legislature modify the submitted plan to eliminate all
reference to "non-motorized™ areas, or reject the plan entirely.

The single largest user group of these rivers are those
individuals seeking recreation opportunities utilizing motorized
craft, primarily powerboats, but also including aircraft,
off-road and all-terrain vehicles.

According to documents prepared by the National Park Service, in
1989, ".. 621 floaters and 2,733 [powerboaters] users per year",
were counted on a representative river section (Little Susitna)

The overwhelming testimony and comments in response to the
"Public Review Draft, September 1990" were opposed to the
"non-mctorized" provisions.

The "Summary of Comments on Boating, November 14, 1990" prepared
by DNR stated, "At these three meetings [Anchorage, Wasilla, and
Willow], most (over 90%) of the people who spoke opposed
non-motorized areas."”

In, "Public Comments on the Draft Plan, November 1990, and
January 1991", letters regarding "non-motorized"” areas received
from the Planning Team, Advisory Board, Organizations, Companies,
and the Public numbered approximately 2f>0 and divided almost
evenly "for non-motorized" and "opposed: to non-motorized" areas.

However, "Form Letters and Petitions" totalled 4,129 1individuals,
"opposed to non-motorized™ areas. None were received in favor.

The proposed Recreation Rivers Management Plan excludes the
single largest user group from the prime of the recreational

river systems.

The proposed Recreational Rivers Plan ignores the overwhelming
response to the proposed "non-motorized" areas.

The ™"Susitna Basin Recreation Rivers Management Plan, January
1991" should be modified to remove the "non-motorizec!™ areas, or
should be rejected by the Alaska Legislature for failing to
accommodate the needs of the largest user groups and for ignoring
the overwhelming response to the plan.

February 4, 1991 See map on reverse
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