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Alaska State Legislature

P.0. Box V
Juneau. AK 99811-3100
Phone: i907) 163-3991

Legislative Research Agency t 1 Fax: 10t 1os 2001

October 4, 1991

MEMORANDUM
TO: Representative Fran Ulmer
FROM: Linda J. Snov*c/jJ2£%m/

Legislative Analyst

RE: Repetitive Strain Injury Associated with Use of Video Display Terminals
Research Request 92.043

You asked for information aDout adverse health effects associated with the use
of video display terminals (VDTs). You specifically asked about the incidence
and seriousness of repetitive strain injuries (RSI), and what Alaska state
government positions are most at risk for this type of injury.

In this report, we present a summary of a recent report by the National
Institute for Occupational Safety and Health (NIOSH) entitled Occupational
Health Aspects of Work with Video Display Terminals. Next we discuss the
types of occupations that are most likely to be affected by RSI and other
injuries associated with VDT usage.2 We then 1identify which positions held
by state employees are most at risk to develop the foregoing types of injuries.

SUMMARY OF RECENT NATIONAL INSTITUTE OF OCCUPATIONAL SAFETY AND HEALTH REPORT

Today, about half the jobs in the U.S. 1involve work with VDTs. Many studies
have examined the possible health effects of VDT use. A recent unpublished
report by the NIOSH (February 1991) entitled Occupational Health Aspects of
Work with Video Display Terminals reviews and summarizes the existing reports
on the subject. The report discusses four areas of health concern for VDT
users. These areas are visual system dysfunction (eye strain), musculoskeletal
disorders, stress and adverse pregnancy outcomes.

"This study was completed by NIOSH in February 1991. It has not yet been
publi shed.

"Repetitive strain iInjury results from repeating the same motion over and
over. It can lead to inflammation of Joints and pain and numbness of

extremities.
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Eye Strain

Eye strain (including sore eyes, blurred vision and headaches) is the most
common health complaint of VDT users. At least 50 percent of VDT users have
reported occasional symptoms of eye strain, although eye strain 1is not unique
to VDT work. There is little evidence of enduring functional problems
resulting from VDT-related eyestrain. Recent studies suggest no link between
the use of VDTs and increased risk of cataract development.

Some suggestions to lessen the adverse impact of VDT work on vision are: 1) to
test and correct the vision of the affected workers; 2) to modify VDT display
characteristics such as contrast, sharpness, type design, iImage stability and
color to reduce discomfort; and 3) to provide < lequate and appropriate

workplace lighting.

Musculoskeletal Disorders

Early NIOSH studies have shown that 75 percent of VDT workers experience
occasional back and neck discomfort on the job. More recent NIOSH studies show
that 20 to 25 percent of VDT workers experience almost daily upper torso

discomfort.

Musculoskeletal disorders include repetitive strain injuries (RSI). About 40
percent of 834 newspaper employees studied reported symptoms of cumulative
trauma disorder during a one-year period. Neck and shoulder pain were
prevalent complaints of the subjects. However, recent studies have shown that
the hand and wrist are also susceptible to musculoskeletal disorders in VDT
work. Although there 1is no conclusive evidence of RSl from use of VDTs, the
World Health Organization stated in a recent report that injury from repeated
stress is possible. Recent studies seem conclusive that chronic pain and
disability are influenced by cultural, social andpsychological forces.

However, physical causes of chronic pain and disability cannot be ruled out.

Evidence exists that ergonomic changes 1in the work environment can reduce

musculoskeletal discomfort associated with VDT use. It appears that the
stationary and sedentary characteristics of VDT work are the primary risk
factor. Tasks can be redesigned to allow for job rotation and more frequent
rest breaks. Improved work station design may lessen musculoskeletal

discomfort.

Stress

A third health effect examined in the NIOSm study 1is stress. In the U.S.,
increased VDT usage has caused a change in the content and organization of work
tasks. Following 1is a list of factors that contribute to stress in VDT

workers:
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increased worK pressure:

«"educed autonomy;

increased management control over the work process;
concerns about computer breakdowns and delays;
physical immobility;

excessive repetition;

reaucea skill and experience levels;

reduced tasx variety; and

more uncertaintv over job security and promotion opportunities.

Although stress is apparent in all VDT-related jobs, it is most pronounced in
lower-level clerical jobs. Stress may result in mental disorders,
cardiovascular diseases and psychological disorders. |In Cal ifornia, 70 percent
of workers compensation claims from stress came from white collar workers, and
40 percent came from the sales and clerical level. Stress can be relieved by
making jobs challenging and varied; making sure that tasks have some kind of
closure, or an end product; and by improving the social environment of the

workplace.

Adverse Pregnancy Outcomes

It has long been claimed that VDT usage causes adverse pregnancy outcomes;
however, no conclusive evidence of any relationship between VDT use and adverse
pregnancy outcomes 1is available. A recent NIOSH report on the subject found

no relationship between the two.

AT-RISK OCCUPATIONS

According to Betsy Jordon with the Bureau of Labor Statistics in Washington,
D.C., disorders associated with repetitive motion (RSI) now make up 52 percent
of reported job-related 1illnesses. Reports of carpal tunnel syndrome have
increased more rapidly in recent years than reports of any other job-related

illness.3

3Carpal tunnel syndrome is the swelling of the tendons where they pass
through the front of the wrist. The resulting pressure can cause pain,
numbness and weakness of the hands.
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Barbara Webster, with the Liberty Mutual Insurance Company, stated that 1.5
percent of that company s insurance claims, and 2.5 percent of their costs in
1990, were for RSI. The average award per case in 1990 was $6,168. Ms.
Webster said that no one in the insurance industry keeps statistics on the
occupations of those making claims for RSI, but managers in the insurance
industry generally believe keyboard operators are one of the highest at-risk
groups for that type of injury. The industries most affected by RSI are:

meat and Douitry cutting and packing industry;
electronic manufacturing industry;

telephone operators; and

data entry"secretarial agencies.

The fourth category, secretarial and data processing agencies, Tfile 1 percent
of all workers®™ compensation claims in the U.S. A large number of claims for
RS1 are filed by reporters, automotive workers, and upholsterers.

In Alaska, 289 of 11.998 workers compensation claims made 1in 1990 were for
inflammation of the joints. According to Jim Wilson, labor economist with the
Alaska Department of Labor, this category of injury 1is caused almost
exclusively by repetitive motion. Carpal tunnel syndrome 1is not included in
the foregoing category of injury and is difficult to separate from itsprimary

category of nervous system disorders.

STATE EMPLOYEES IN AT-RISK OCCUPATIONS

Table A (attached) presents a list of the most obvious job classes at risk to
develop RSl and other VDT-associated health disorders in Alaska state
government. It is difficult to tell what the exact duties of a particular
position may entail, however, those listed in Table A are likely to require
many hours of typing or data entry using VDTs. Just as some of these positions
may not use VDTs for a significant portion of their duties, many other job
classes not listed here (the state has over 1,300 job classes) may use VDTs for
a major portion of their work day. The 2,056 positions represented by these
job classes account for nearly 10 percent of the total positions in state

government.4

I hope this information is helpful to you. If you have further questions,
please feel free to call this office.

Attachment

“‘The state FY 92 budget (after vetoes) funas 21,018 positions.



TABLE A

State of Alaska Positions at Risk
for Repetitive Strain Injury
(as of September 1991)

CLASS NUMBER OF
CODE CLASS TlTLE POSITIONS

1
1122 Clerk Typist Il 931
1123 Clerk Tvpist Ill 786 |
1145 Leqgai Secretarv | 991
1146 Leqgai Secretarv Il 301
1151 Secretarv | 1061
1152 Secretarv I 241
1182 Correspondence Secretary | 4i
1183 Corresoonaence Secretarv Il 41
1184 Correspondence Secretary Il 121
1185 Administrative Support Technician | 31
1186 Administrative Support Technician I 01
1187 Administrative Support Technician Il a
1188 Administrative Support Technician IV | 41
1191 Data Processing Clerk | 381
1192 Data Processing Clerk Il 601
1193 Data Processing Clerk Il 161
1201 Accounting Clerk | 41
e 1202 Accounting Clerk 1l 981
1203 Accounting Clerk Il 1441
1204 Accountant | 11
1205 Accountant Il 261
1210 Accounting Technician | 1001
1211 Accounting Technician Il 66 1
1212 Accounting Technician Il 321
1217 Permanent Fund Dividend Specialist | 111
1218 Permanent Fund Dividend Specialist Il 21
1219 Permanent Fund Dividend Specialist Il 21
1610 Data Processing Assistant 21
1611 Data Processing Technician | 141
1612 Data Processing Technician 1l 271
1613 Data Processing Technician Il 121
1621 Analyst Programmer | 10!
1622 Analyst Programmer |l 26!
1623 Analyst Programmer ill 641
1624 Anaivsi Proqrammer IV 92!
1625 Analyst Programmer V 321
Total 2.056 1

Note: This table presents the number of existing state positions. These
positions may or may not be tilled at any given time.

Source: Alaska Department of Administration. Division ol Personnel.

Prepared bv the Legislative Research Agency. October 1991 (92.CM3A).
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FISCAL NOTE
STATE OF ALASKA BILL NO.
1992 LEGISLATIVE SESSION

2121192
An Act relating to
video display terminals
Reps Ulmer, B. Davis, Bruckman

Offered:
Title:

Sponsor:
Requestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY93 FY94
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0

0.0 ! 0.0 |

FY95

CAPITAL 0.0
REVENUE FD SOURCE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER FUNDS
TOTAL 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: -0-

ANALYSIS (Attach additional pages as necessaiy)

Component Serial No:

FY96

CSHB385

Department Affected: UNIVERSITY OF ALASKA
BRU:
Component:

ALL
ALL

ALL

FY97 FY98

0.0 0.0 0.0
0.0 0.0 0.0

0.0 0.0 0.0

The responsibilities that would be imposed by this bill can be accommodated by the reallocation of
existing Risk Management resources already dedicated to workplace safety training. It should also
be noted that CSHB385 s requirements could be incorporated within the workplace safety requirements

proposed by CSSB320, "Act relating to occupational safety and Health."

Marsha Hubbard, Birctidr

Prepared by:
Statewide Budget Office

Division:

Brian Rogers, Vice President fp

Approved by:
1) Y University df Alaska

Agency:

474-7593
2127192

Phone:
Date:

Date: 2/27/92

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted

Agency(ies)

Rev 10/90

Page 1 of 1



' STATE OF ALASKA -7
Bill Version:

199 LEGISLATIVE SESSION . _
( i (S) Publish Date:

3 -<31- 12

Department Affected: Revenue
BRU: Administration & Support

Revision Date: March 20, 1992

Title: Relating to video display terminals

Component: Administrative Services-

Sponsor Ulmer

Requestor Senate State Affairs Committee Component Serial No.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FYOQ7

PERSONAL SERVICES

TRAVEL

CONTRACTUAL 5.0 1.0 1.0 1.0 1.0
SUPPLIES 1.0

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 6.0 1.0 1.0 1.0 1.0
CAPITAL

REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)

GENERAL FUND 6.0 1.0 1.0 1.0 1.0

FEDERAL FUNDS

OTHER FUND SOURCE
TOTAL 6.0 1.0 1.0 1.0 1.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:The Department of Revenue would require 9 designated worksite representatives. This fiscal
includes training, printing and notice distribution expenses. It does not include any equipment
repairs, upgrades or replacement.

Jreparetl by: lIracv L. McUiH

Division:

Approved by Commissioner: Darrel J. Rexwinkell /A
Agency:  Revenue

Distribution (by preparer): Legislativei

Agencyties).

FY 93

1.0

1.0

1.0

1.0



STATE OF ALASK. \

“ Bill Version: C k 3g5CUCW
1992 LEGISLATIVE SESSION

(S) Publish Date: 3 " £ #7- 93.

Revision Date: Department Affected: Department or uorrections
Trtla: "An Act "relating to video BRU: Statewide_Operations
display terminals.,1 Component: Various
Sponsor: Rep. Ulmer
Requestor: Senate State Affairs COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: p/housands of Dotes)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES

TRAVEL 6.7 6.7 6.7 6.7 6.7 6.7
CONTRACTUAL .8 .2 7 .2 @ .2
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 7.5 6.9 6.9 6.9 6.9 6.9

CAPITAL -0- -0- -0- -0- -0- -0-

J U »;
REVENUE
FUND SOURCE:

FUNP®ING: (Thousands of DoAars)

G" NERAL FUND 7.5 6.9 6.9 6.9 6.9 6.9
F iDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 7.5 6.9 6.9 6.9 6.9 6.9
POSITIONS:

FULL-TIME | | | 1
PART-TIME I | | |
TEMPORARY 1 | 1

Estimate of current year impact:_

ANALYSIS: (Attach a separata page h lecossary.)

Please see attached fiscal analysis.

PrnfinrAd Ry Diane Schenker, legislative Liaison Phone: 465-3376
Division- Office of the Commissioner Date- 03/24/92
S ter
Approved by Commissioner: e
Agency: Department of Corrections Date: 03/72- —2
Oiatnbiroofi (by prtfurvh FVt. Li>a*i*gvi Sponsor. Rsotwctor. QMB/D8R. Gov. Ofc.. U Ilmpocfd Ag«/icviwl.
R*v 10/7/31 P>g* * o* Z

FISCAL NOTE Corrections 7.5



CONTINUATION OF FISCAL ANALYSIS

BILL: CSHB 385 (L&C) " An Act relating to video display
terminals.”

The bill would require each state agency to appoint a person
responsible for providing information on the risks and proper use
of video display terminals (VDIs) at each "qualified work site."
A qualified work site means a cluster of at least four VDTs.

The Department of Administration would be required to train the
appointees in the proper use of VDTs to avoid or lessen risks
involved with improper use. The Department of Administration has
submitted a fiscal note based on the assumption that this training
would be paid for by the state agencies receiving training.

NOTE: The Department will request that training be provided 1in
writing or on videotape in order to reduce travel costs to zero;
however, based on assumptions in the Department of Administration®s
fiscal note, the following costs are estimated for training:

Travel Costs: The Department would send the following numbers of
appointees to yearly training in either Anchorage, Fairbanks, or
Juneau. It is assumed that current airfares will remain constant,

and that each training session will require one overnight and full
day of per diem.

# of

Location worksites transportation per diem Total

Anchorage 6 0.00 0.00 0.00
Palmer 3 0.00 103.00 108.00
Kenai 3 282.60 108.00 390.60
Seward 1 76.20 36.00 112.20
Kodiak 1 276.00 95.00 371.00
Dillingham 1 446.00 95. 00 541.00
Fairbanks 2 0 .00 0.00 0.00
Nome 2 1228.00 190.00 1418.00
Bethel 2 1388.00 190.00 1578.00
Kotzebue 1 614.00 95. 00 709.00
Barrow 1 470.00 95.00 565.00
Juneau 3 0 .00 0 .00 0.00
Ketchikan 2 496.00 190.00 686.00
Sitka 1 174.00 95.00 269.00
TOTAL COSTS S 6.747.80

Contractual Costs: The Department of Administration®s fiscal note
assumes that contractual costs for preparing and presenting the

training will be paid by the receiving agencies. It is assumed
that the contractual costs identified each year in that fiscal note
will be divined among the agencies receiving training, or

approximately 25 agencies, to estimate the cost to this Department.
(page 2 of 2)
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Revision Date.;

“An Act relating to video display

Title:

terminals.”
Sponsor: Representatives Ulmer, B. Davis
Requestor: House State Affairs

EXPENDITURES/REVENUES:
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:

(Thousands of Dollars)

FY 93

0.0

(Thousands of Dol ars)

0.0

None

FY 94

0.0

0.0

ANALYSIS:

(Attach a separate page ifnecessary)

Bji jrsibn: CSHB 385 (STA)
(H) Publish Date:2/18/92

Department Affected: Labor

BRU: Workers® Compensation & Admin. Svcs.
Component* Workers® Compensation

& Labor Market Information
COMPONENT SERIAL NO. 344 & 336

FY 95 FY 96 FY 97 FY 98

0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0

This bill requires a report to be prepared by the Department of Labor concerning video display terminal
injuries. The department can report to the legislature on injuries identified on the Initial Report of
Occupational Injury Form completed by both th= employee and employer and collected by the Workers*®
Compensation Division. There would be no additional fisca" impact to the department.

Prepared by: Arbe Williatrre®peciail Assistant Phono : 465-2700

Division: Commissioner"s-0tfice a N\ Date : 1/28/92
. JQ k . o

Approved by Commission? shire. Acting Commissioner

Agency: Department oT Cfibor Date: 1/28/92

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor. OM3, & Impacted Agency(ies).

Rev 107/91

Page 1 of 1
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Revision Date:
Title: Relating to video display terminals.

Sponsor:  Ulmer
Requestor: House Stale Affairs

Expenditures/Revenues. (Thousands ol Dollars)

OPERATING FY 93 FY A
PERSONAL SERVICES
TRAVEL 80 17
CONTRACTUAL 205 43
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 285 6.0
CAPITAL 0 0
REVENUE

FUND SOURCE:

FUNDING: (Thousands o( Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE: I/ARec't 285 6.0

TOTAL 285 6.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:
ANALYSIS: (Attach a separate page it necessary.)

See Attached.

.icpdicu uy. n n, uircwiur 1
Divisiorjt-"PersonneirOEEQ /]

] //,I
Approved by Commissioner:  Nancv Bear Usera / // /]
Agency:  Administration 'V// v

sill Version: ™ ft**

365(STA)

(H) Publish Date: 2/18/92

Department Affected: Administration

BRU: Personnel/OEEO
Component: Personnel/OEEQ

COMPONENT SERIAL NO.

FY %5 FY 96
17 17
43 43
6.0 6.0
0 0
6.0 6.0
6.0 6.0

Phone: 465-4430

Date: January 28, 1992

Date: _/r A

FY 97

17
43

6.0

6.0
6.0

Distritxjtion (by preparer): Leg. Fin.. Legislative Sponsor, Requestor. OMB/OBR, Gov. Legis. Ofc., & Impacted Agency(ies).

@'Gf(%ﬁﬁi}n

FISCAL NOTE Admin. 285

FY 98

17
43

6.0

6.0
6.0

1 d 2
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ANALYSIS:; (continued)

This bill requires the Department ol Administration to train employees designated by all agencies on the hazards ol video display terminals and the
measures that may be taken to avoid or lessen those hazards. We estimate that 500 employees will need to be trained initially. For this initial training,
itis cost effective to take the training to the vanous locations. First year costs are lor the development cl the training, preparation and printing ol required
notices, course negotiation and contracted instructor costs. Travel lor delivering the training throughout the state is provided.

For the second and subsequent years, we anticipate offering the training twice annually, but only in Juneau, Anchorage and Fairbanks. Agencies will be
expected to send their new designated employees to one of these courses.

mieragency receipts are shown as the funding source on the assumption that agencies will pay the costs. Il that assumption is incorrect, the funding source
s be general funds.

2/LEG92/2815a.kp/2 Page 21of 2
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Alaska State Legislature

HOUSE OF REPRESENTATIVES

representative Fran Ulmer

MEMORANDUM March 30, 1992
T0: Senator |1 'Tearce, Chair
Labor & < .erce Committee

FROM: Rep. Frai

RE: CSHB 385 (L&)\ am - Video Display Terminals

I am requesting a hewing on this legislation at your earliest
convenience.

HB 385 was created iIn response to a growing health problem among
state workers who spend long hours in front of their Video Display
Terminals (VDTs). VDT workplace 1injuries include eye strain,
stress and musculoskeletal disorders (wrist, back and neck
injuries) including host of ailments dubbed "repetitive strain
injuries" or RSI.

According to the Federal Bureau of Labor Statistics, disorders
associated with repetitive strain 1injuries now rank among the
highest reported workplace injuries 1in the U.S. (more than 52%).
For instance, 1in recent years the cases of carpal tunnel syndrome
(swelling of tendons in the wrist) have increased more rapidly then
any other job related Illness. Insurance industry sources believe
that keyboard operators are one of the highest at-nsjc groups.

In many cases, the remedy for these conditions already exists 1in

the workplace. Educating workers on the proper positioning of VDT
monitors, keyboards and chairs can go a long way to alleviating
this problem. However, phasing out or remodeling "unhealthy" work

station configurations and furniture is also essential.
CSHB 385 (L&C) seeks to remedy this situation for state workers by:

* Requiring the training of supervisory staff about the causes,
remedies and prevention of VDT related injuries.

* Requiring the posting of notices in the workplace to advise
state employees about the safe use of Video Display Terminals.

Si.n»* Capitol 4155-4947

Juneau. AK 998<>Hirt2 i Fa\ 4155-2I0H
J



March 30, 1992
CSHB 385 (L&C)
Page Two

* Requiring that future purchases of office furniture and
equipment meet engineering standards that reduce the health
risks associated with VDTs.

* Requiring the Department of Administration to report to the
legislature on the implementation of the requirements after
the first and second years following passage of the bill.

CSHB 385 (L&C) has a fiscal note of 28.5 for the first year of
implementation to be generated through interagency receipts shared
among all state agencies.

Think of HB 385 as a dose of preventative medicine. By moving now
to answer the health concerns of state workers, we wil! also be
saving the state money by eliminating the causes of a growing
number of health insurance clainms.
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Chief Clerk of trfe House

385

HSTORY IN THE SENATE

Read first time and referred toy
Si& j EilclL

RPT( )CS _"Dp/ NRDXP AM
New Title  Same Title _ C")J"Previous FN

- FN OFN
)CS DP NR DNP AM
New Title Same Title Previous FN
FN OFN To
RPT( )CS DP .. DNP AM
New Title  Same Tide Previous FN
"FN  OFN To
Rules Calendarf )CS AM  Other
New Title Same Title Previous FN
"EN OFN
CS Adopted () New Title
Amended Advanced

Read third time

Letter of Intent adopted
Return to second for geecific amendment
PASSED EFD Sane O
Yeas Yeas
Nays Nays
Excused Excused
Absent Absent
Reconsideration
Reconsideration not taken up
PASSED EFD Same (@
Yeas Yeas
Nays Nays
Excused Excused
Absent Absent

Reported correctiy engrossed
Signed by President, to the House

Secretarv of the Senate

HB
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AMENDMENT

OFFERED IN THE SENATE
TO: CSHB 385 (L&C) am

Page 2, line 12, after
Insen "The Department of Administration shall collect information on the effective use of video

display terminals and related workstation furniture from federal agencies and other sources, including
the American National Standards Institute, the Occupational Safety and Health Administration, and the

National Institute for Occupational Safety and Health, and shall make the information available to state

agencies."”

Page 2, lines 25 - 29:
Delete all material and insert:

"(d) With respect to office equipment related to video display terminal workstations at
which video display equipment will be used by an employee for repetitive keyboard activity,
including data entry, data inquiry, or text processing, for more than four hours per day, a state
agency shall, before purchasing, leasing, or installing the equipment, review and consider whether
the equipment is capable of being used in an ergonomically proper manner, using as a guideline
the American National Standard for Human Factors for Engineering of Visual Display Terminal

Workstations, ANSI/HFS Standard No. 100-1988, or a subsequent revision of that standard."






Alaska State Legislature

HOUSE OF REPRESENTATIVES

Representative Fran Ulmer

MEMORANDUM April 5, 1992

TO: Senator Drue Pearce, Chair
Labor & Commerce Committee

FROM: Rep.

RE: CSHB 389 "An Act relating to recycling of lead acid
batteries."

I am requesting a hearing on this bill at your earliest
convenience. I expect the bill to move out of the Community and

Regional Affairs Committee today.

HB 389 is designed to help remove a highly toxic chemical (lead)

from the environment. Every year thousands of lead acid batteries
are disposed of improperly in Alaska, posing a significant health
risk. HB 389 seeks to alleviate this problem by offering

incentives to both the consumer and the distributor to recycle lead
acid batteries.

The Senate CS for CSHB 389 (C&RA) includes several changes as a
result of input from environmental, legal and industry interests
concerned about the legislation. I believe the Senate CS makes
this legislation more adaptable to the unique, conditions regarding
commerce and recycling of lead acid batteries in Alaska.

If enacted, HB 389 would:

* require retailers and wholesalers to accept a used battery in
exchange for a new one.

* require that used batteries be 1in reasonably sound and clean
condition when delivered for a refund.

* allow for the assessment of a minimum $5.00 "core charge"
redeemable when a used battery is returned to the retailer or

community recycling center.

Stale Capitol (907) 4(55-4947
Juneau. AK d"IStH-11S] Ia\ 4(55-2108



April

5, 1992

HB 389

Page

Two

allow the retailer to keep the "core charge™ if a used battery
is not returned within 30 days.

require that notices be posted at the place of business
informing consumers of the requirements, including the fees
and the right to a refund.

provide for penalties under the state"s Unfair Trade articles
for noncompliance with the law.

provide an exemption from the statute if the sale occurs, or
the battery 1is delivered to, an area where there are no
transporters possessing an EPA Ildentification number under
federal RCRA statutes.

Thank you for your prompt attention to this matter.



SUPPORT FOR CSHB 389

ALASKA MUNICIPAL LEAGUE
ALASKA BATTERY

ALASKA HEALTH PROJECT
KODIAK ISLAND BOROUGH

E & L AUTO, JUNEAU

AK ENVIRONMENTAL LOBBY
ALEUTIAN WEST CRSA

SW AK MUNICIPAL CONFERENCE
ALPAC/PEPSI OF ALASKA
BROMAR ALASKA

JUNEAU RECYCLING COMMITTEE

ALASKA CENTER FOR THE ENVIRONMENT

NAPA AUTO PARTS - KETCHIKAN AND JUNEAU

CHANNEL SANITATION

DEPT. INDUSTRIAL DEVELOPMENT - N. SLOPE BOROUGH
FRIENDS OF RECYCLING - JUNEAU

ENVIRONMENTAL PROTECTION AGENCY (EPA)

DEPT. OF ENVIRONMENTAL CONSERVATION

TOTEM OCEAN TRAILER EXPRESS, INC.

REVILLA RECYCLING OF KETCHIKAN
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RSCAL NOTE _ _
Till Version HB 389
STATE OF ALASKA \H) Publish Date: 2/7/92
1992 LEGISLATIVE SESSION
Revision Data: Dopartmant Affactad; EMvirenmental Conservation
Recycling of automobile batteries gRU: Environmental Quality

Component: Solid & Hazardous Waste Management

Sponsor: Rep. Ulmer

Requestor: (H) Resources COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dolarsl

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 u.u

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 iLo 0.0 0.0

CAPTTAL

REVBiUE
FUND SOURCE:

FUNDING: (Thousands of Dofiars)

GENERAL FUND

FEDERAL FUNDS
OTHER

FUND SOURCE:

TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

Changes in

ANALYSIS: (Attach a separata page ifnecessary.) have no fiscal impact;. This

fiscal note is apprc)flrral®e *

" date Comte Aiae (Initial)

Janice Adair 465-5050
Prepared By :

Pﬁdne.
Division: Commissioner 1s Office Data:

January 26. 1992

Approved by Commissioner: -—
Agency: Environmental ConsetWtion Osto: 1/2.7 /<27--

DktHbcroon (by prtp*rf*l: Lag. Rn, LwjwJaov* Spo-wor. 0*<3i>«dior CMB 08R. Gov. L*gw. Ofc., & Ag*ncy(M«).

",0'7'5, coMMlI fFTEE COPY
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ALASKA STATE LEGISLATURE

HOUSE BILL NO. 389

HISTORY IN THE HOUSE

Read first time and referred to:

'"H1'6 RPT CS(RO) New Title
N DNP I NR -PTAM
Previous FN

LAC  RPT CS(LAO) jLNew Title
4 DP_ADNP -2 NR_E0MAM

N ON ] Previous FN£A
_ RPT Y ) NewTitle

DP D\P ~NR AV
“fn "ofn Previous FN

Read second time
CS(etK1) Adopted

Amended
A4

Advanced

Read third time

Return to second for specific amendments (f 1,2,%"")

PASSED EFD Same or
Yeasa ? Yeas
Nays (3 Nays
BExcused Excused
Absent Absent
Intent adopted

Reconsideration by
Reconsideration taa taken up

PASSED ON RECON. EFD Same  or

Yeas 24 Yeas

Nays 'l Nays

Excused 3 Excused

Absent 4 Absent
Intent adopted

Reported correctly engrossed
Signed by Speaker, to the Senate

\—Chisf Clerk of the Hou»

HISTORY IN THE SENATE

Read first time and referred to:
P M

<CALRPT( /X1gCS 3 pp NR mDNP AM
New Title ~ Same Title [ f~ " Previous; AN
FN CAN J&bd) TdzZL

RPT( )J)CS DP NR_ .DNP AM
New Title Same Title Previous FN
"FN CN To]

RFT( )CS DP _NR_.DNP AM

New Title Same Title Previous FN
"FN N To"
Rules Calendar! ) CS _AM  Other
New Title Samre Title Previous FN
_FN ON
Read second time
CS Adopted (_ New Title
Amended Advanced

Read third time

Letter of Intent adopted
Return to second for specific amendment

-

Reconsideration
Reconsideration not taken up

2

Reported correctly engrossed
Signed by President, to the House

Secretary of the Senate

HB



CRAIG TAYLOR EQUIPMENT COMPANY
713E. WHITNEY ROAD
ANCHORAGE, ALASKA 995011694
$907) 276 5050
AX (907) 276 0889

April 3, 1992

Senator Stove Frank
Alaska State Senator
P.0. Box V

Juneau, Alaska 99811

ReE: 11B-389
Dear Senator Frank,

Thanks 1%r sending me a copy of The House Bill 389. As a businessman oT over
35 years in Alaska and with Four store locations in the State (Anchorage,
Fairbanks, Wasilla, and Soldotna). | see no need whatsoever for this legislation.

First: The Bill 1is unenforceable to AlIl Alaskans, as stated in Sec 3. "The act
does not apply to the sale of a lead acid battery, 1if the sale occurs in
Municipality or unincorporated community that has a population less than
1,000, that 1is not on the State Road or Marine Highway System, and does
not have regular Jet Service." This means this Law would apply to many
Alaskan citizens but not all of them. If its unenforceable 1in "Bush Alaska"
why should the rest be subjected to it.

Second: The Municipalities where our businesses are located have taken care
of the problem. Wo wouldn®"t dare put an old battery in the trash. Every
store location we have collects old, used and broken batteries and
deliver them to the proper recycler. We have for years received batteries
and stored them 1in covered containers until they are delivered. We have
no problems with old batteries. If there might be a problem its in "Bush
Alaska" and this legislation exempts most or all of the Bush.

Third: Why make laws for laws sake. There 1is no need for this legislation in 10%
of Alaska where 90% of the population lives. Its all ready being taken
care of by the Local Municipalities. We are careful, we recycle and we
are good citizens 1in our state. | urge you to vote against this tin-389
because its not needed except maybe 1in the area the Bill exempts, and
it doubtful that it will ever be enforceable there.

Yours Very Truly,

CRAIG TAYLOR EQUIPMENT COMPANY

nek Richardson
President

cc: Senator Drue Pearce

b j:r






State of A laska

House Majority Leader P.O. Box V
Committees luneal. AK 9811
House Judiciary (%7) 465-3718
House Rules 465-4968/4986
House State Affairs (Session)
Special Committee
Military and Vet Affairs Representative Max F. Gruenberg, Jr. 311 C Street. Suite 440
Legislative Council District 11 Anchorage.AK99503
(907) 561-71621

Spenard, Upper Midtown Anchorage

MEMORANDUM

TO: Senator Drue Pearce
Chair, Senate Labor and Commerce Committee

FROM: Representative Max Gruenberg
DATE: April 16,1992
RE: Scheduling of HB 394

I would appreciate it if you would schedule HB 394," An Act
Relating to Notaries; and providing for an effective date."as
soon as possible.

HB 394 deals with several important notary issues: (1) it
would require all notaries to use a rubber stamp instead of
the embossed seal; (2) it would require notaries to keep a
journal; (3) it would require the notary"s expiration uate to
be included with the information already required on the seal.
(4) it sets out, disqualifications of a notary, and
requirements under AS 44.50.(5) it requires a notary to return
papers to the Lieutenant Governor if a the notary dies,
resigns, 1is disqualified, removed from office, or permanently
moves from the state.

IT you have any questions, please call me or Stan Robbins, my
Chief of staff, at ext.4968.

Thank you for your consideration.



No. 1
RSCAL NOTE —
S¢ 0 Bill Version: CSHB 394 (L&C)

STATE OF ALASKA (H) Publish Date: 2/14/92

1992 LEGISLATIVE SESSION
Revision Data: Deportment Affected: O ffice of che Governor

notaries public:..." Comoonant - o the Lc. Governor

Snonanr:

Requestor: Governor COMPONENT SERIAL NO. 0 0 X 1

E? ENDITURES/REVENUES: (Thousands of DoAars)

OPERATING FY 93 FY 94 FY 95 FY 96 | FY 97 FY 98
PERSONAL SERVICES

TRAVEL

CON" AACTUAL 1

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVSIUE
FUND SOLRCE

FUNDING: (Thousands of Dobra)

GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL -0- -0- -0- -0- -0- -0-
POSMONS:

FULL-TIME n/a n/a n/a n/a I n/a n/a
PART-TIME i 1
TEMPORARY i

Estimate of current year impact:_

ANALYSIS: (Attach a scporato page ifnecessary.)

* No fiscal impact

Prepared By: Michael Nizich. DirectorcVvV "n Phnn«; A65-3616
Division: Division of Adminiscracive Services pta- 12-26-91
Approved by Commissioner: D_ Max Hodel. Chief of Staff
Agency: O ffice of the Governor

) «COMMITTEE OOP1--mmmmmmmmmeeeee

ktrfouoon @y PLEVRR: . An.. Lowiowe Somsor. o GO P O, @ It Agrrti*.
e - - ——
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ALASKA STATE LEGISLATURE

HOUSE BILL NO.

w h

HISTORY IN THE SENATE

HISTORY IN THE HOUSE

1972.
Read first time and referred to:
Hi —i *cC ZLulL.
RPT CS(IX ) New Title
14 DP Br DNP I NR A AM
FN I OAN Previous FN
rfL/D RPT CS(U*C)  NewTitle
<1* DP -O" DNP -g"-NR -0~AM
FN I ON Previous FN
_ RPT CY¥( ) New Title
DP D\P AR AM
'EN OMN Previous FN
Read second time
CS( L'tCs) Adopted
Amended
Advanced
4
Red third tirre
Return to second for specific amendment
4(@ passED EFD Same
Yeas 3Q Yeas
Nays Nays
Excused & Excused
Absent Absent

Intent adopted

Reconsideration
Reconsideration not taken up

PASSED ON RECON. EFD Same
as Yeas
Nays
Excused Excused
Absent Absent

Intent adopted

Reported correctly engrossed
H Signed by Speaker, to the Senate

R _
Chlef Clerk of the House i

or

W pz
Read first time and referred to:

4 /t$
RPT( )CS DP NR DNP AM
New Title__ Same Title Previous FN
"FN N To
RPTt )CS DP NR DNP AM
New Title__ Same Title Previous FN
JTS'  ON To
RPT( )CS DP DNP AM
New Title Same Title Previous FN
‘AN ON To
Rules Calendar J CS AM  Other
New Title__ Same Title Previous AN
FN ON
Read second time
CSAdopted () _New Title
Amended Advanced
Red thrd ine

Letter of Intent adopted

Return to second for specific amendment

PASSED EFD Same or

Yeas Yeas

Nays Nays

BExcused Excused

Absent Absent
Reconsideration

Reconsideration not taken up

PASSED EFD Same or
Yeas Yeas

Nays Nays

Excused Excused

Absent Absent

Reported correctly engrossed

Signed by President, to tbe House

Secretary of the Senate

HB



H uycke General A gency £&|yeC

2904 Boniface Parkway
AANMGA Anchorage, Alaska 99504

FAX 907-338-7234 April 22, 1992 907-3380491

Honorable Senator Rick Halford

P.0. Box V
Juneau, Alaska 99811

Re: CS 394 (L&C)

Dear Senator Halford:

| wish to register my violent opposition to this bill. The original proposal
wijs had enough, but the newest revision is terrible.

| have been a notary public since 1976, solely to notarize the paper work
required by the Alaska Division of Insurance. We are a small mom and pop
organization with my husband holding the required licenses. Before | applied
and received my notary in 1976, it was determined that | could notarize my
hushand's signature on the required papers for the Division of Insurance.
The new bill would effectively deny my right to notarize his signature.

The journal requirements along with the new requirements in Section | will
be more than time-consuming. To date in 1992 | have notarized approximately
200 signatures. Knowing they are all for the State of Alaska, have not kept
a journal, feeling that if necessary to prove, the Division of Insurance has
all the originals, plus copies. Can you imagine the paper work and time
involved in handling close to 1,000 notaries per year.

Please do whatever you can to kill this bill.

Very truly yours,

Jane S. Huycke



A Nonprolit

Educational Organization

N ational N otary A ssociation® Nuggcm

8236 Remmet Ave., P.O. Box 7184, Canoga Park, CA 91304-7184 CRRHMTHW
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April 23, 1992

Honorable Drue Pearce
Chairman, Labor and Commerce Committee
Alaska State Senate

State Capitol
Juneau, AK 99811

RE: Committee Substitute for House Bill 394

Dear Senator Pearce:

On behalf of the Nauonal Notary Association, a nonprofit educational organization
serving the nation’s 4.2 million Notaries Public, I applaud the recent introduction of
Committee Substitute for House Bill 394, a proposal requiring each Notary to keep a
journal of his or her notarial acts.

Keeping ajournal record of one’s official acts is not only a prudent, businesslike practice,

but protects the public by providing valuable documentary evidence of a notarization
should memory fail or should an original document become altered or misplaced.

A journal may also preclude a baseless lawsuit by showing that the Notary did use
reasonable care or that a transaction did occur as recorded.

The bill additionally requires Notaries to use only seals that are black-inking stamps - a
provision favored by document recorders to simplify the microfilming process.

As the nation’s clearinghouse for information on Notary laws, customs and practices, we

welcome your questions. Please let us know if we can be of service.

Sincerely,

Charles N. Faerber
Vice President, Legislation

CNF:ecs

cc: Honorable John B. Coghill
Lieutenant Governor






R epresentative D ave D on1ley

ALASKA STATE LEGISLATURE 3111 “C>>STREET, SUITE 450

DISTRICT ELEVEN ANCHORAGE, ALASKA 99503
SEAT A (907) 561-7629 (FAX) 562-4376

ALASKA LANDINGS «BENTZEN «BIRCHWOOD «CHESTER CREEK «HEATHER MEADOWS «LINCOLN PARK «MIDTOWN «NORTHSTAR

NORTHWOOD mmROM1G < ROOSEVELT PARK < 5FENARD e THOMPSON e« TURNAGAIN < WTNDEMERE <« WuODLVND P.ARK
CHAITRMAN

VICE CHAIRMAN

R LMON
MEMBER
RLES
MEMORANTDUM

TO: Senator Drue Pearce, Labor and Commerce Chair

FROM: Representative Dave Donley

DATE : April 21, 1992

RE: Request to Schedule HB 395

I respectfully request that a Labor and Commerce hearing be scheduled for

HB 395 at the earliest possible opportunity. HB 395 gives public
employees the right to be indemnified for injuries occurring within the
scope of employment, and clarifies the ~circumstances under which

indemnification will be granted.

HB 395 codifies the current state policy for defense and indemnification
of state employees, and as a result, will not have a fiscal 1impact on
the state. A copy of this policy is attached, along with a memorandum
from the Attorney General®s Office explaining the policy reasons why
indemnification of state employees is a good idea. As the Department of
Law points out, there is a "widely felt"” belief "that where an employee
acting in good faith injures a person within the performance and scope
of employment, the employer should indemnify the employee."

As public employers, both the Administration and the Municipality of
Anchorage support indemnifying public employees. And, at the request of
these two entities, a number of procedural provisions were added to the
CS to clarify the circumstances under which indemnification would be
provided. For example, provisions were added to require employees to
cooperate in their defense, to prohibit employees from settling clainms
after an employer has undertaken defense of the employee, and to set out
the specific and exclusive remedies available to an employee if an
employer does not provide defense or indemnification as required by law.

In addition to support from the Department of Law and the Municipality
of Anchorage, HB 395 is strongly supported by the Alaska Association of
Chiefs of Police and the Alaska Peace Officers Association.

Thank you for considering this request to schedule HB 395.

DD: Ic

JUNEAU OFFICE
(During Legislative Session January through May)

P.0. BOX V. JUNEAU. ALASKA 99S11 «(907) 465-3892 (FAX) 463-5661
fz~ PAcCcM&T



MEMORANDUM

FROM:

0j-aa

Department of Law

State of Alaska

Brad Thompson datel June 17, 1988 N
Division of Risk Management
Department of Administration rlenq: g
07
TEL NQ: 465-3603 *> >
subject. State provided defense THe>,
of employees
jv.
r +
Bill Mellow

Assistant Attorney General
Special Litigation-Juneau

You have requested a concise (10 lines or less) state-
ment of the state's policy for defense and indemnification of
state employees. A copy of that-policy is attached but please
note that this is only policy and is not legally binding except
where the state has otherwise contractually bound itself.

Following is an explanation of the basis for evolution
of a general belief that the state should defend and indemnify
employees; There is no statutory law m Alaska requiring state
defense and indemnification of employees, however, most public
employees are protected by bargaining agreements which obligate
the state to defend and indemnify for ordinary negligence. Addi-
tionally, common law rules developed by the courts have saddled
employers with liability for negligence of employees. The common
law rules are referred to as the doctrine of respondeat superior
(the master answers for the servant) and require the employer to
pay a third party for injuries caused by employees. The doctrine
also grants common law indemnity in favor of the employer against
the employee but, because many employees are judgment-proof, em-
ployers often simply absorb the expense without looking to the
employee for reimbursement. Additionally, for the tactigalJr®ea-
son that the employer needs the support of the empjeyee in de-
fense against the third party, there is a tactical/justification
for agreeing to indemnify. Finally, and strongest of all as a
policy justification, it is widely felt that where an employee
acting in good faith injures a person within the performance and
scope of employment, the employer should indemnify the employee.

WGM:jal
Attachment

cc: Ronald W. Lorensen (w/enc.)



STATE POLICY FOR DEFENSE OF EMPLOYEES

Where the rights and obligations of employees and the
state are not otherwise covered by bargaining agreements, it is
the policy of the State of Alaska to provide legal defense and
pay judgments against state employees sued for injuries occurring

during the performance and within the scope of duty. Except
where the Department of Law has specifically in writing obligated
the state otherwise, the state will not defend or indemnify for

acts of intentional and willful misconduct nor pay an award of
punitive damages.



Alaska A ssociation Chiefs of Police

Representative Dave Donley February 13, 1992
Alaska State Legislature

State Capitol
Juneau, Alaska 99801-1182

Dear Representative Donley,

I would like to thank you for introducing House Bill 395. which
would ensure Indemnification for public employees. You have our
full support on this important piece of legislation.

In conjunction with the Alaska Peace Officers Association we have
identified House Bill 395 as a top legislative priority. We believe
that government employees should be defended and protected by
their employer when lawsuits are filed against employees who were
merely performing required work.

Government employees should be held responsible and accountable
for their actions. We would never advocate that bad employees be

protected, however, when employees take good faith actions at the
behest of their employer, we feel that as a matter of law, employees
should be indemnified. When employees are doing the work of
government, within the scope of their authority and without malice,
they should not be held personally liable when they are named as

parties to lawsuits.

We have long been concerned about the chilling effect lawsuits have
upon employees. Hopefully, House Bill 395 will become law and good
employees will no longer have to be concerned that their personal

assets are unfairly in jeopardy.

We would be happy to work with you in the passage of this bill. If
you have any questions about our position, 1 can be reached at 7S6-

8552.

Duane S. Udland, President

Alaska Association of Chiefs of Police
4501 South Bragaw

Anchorage, Alaska 99507
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Position Statement
from The Law Enforcement Coalition
Concerning Legislative Proposals
before the
Eighteenth Alaska Legislature
February 1992



HOUSE BILL. 395T
INDEMNIFICATIONOF.GOVERNMENT EMPLOY EES

Indemnification for public employees is our number one priority.

We believe that government must be held responsible for its actions. When__7 7

someone is wrongly harmed through the actions of government, injured parties
should be able to make claims as appropriate. However, we believe very
strongly that government employees should be defended and protected when’
their actions are made in good faith.

Generally when a lawsuit is filed, employees are listed as parties to the action.
In the past, employees have not been held personally liable for actions taken at
the behest of their employer, unless they were clearly working outside the
scope of their authority. This seems to be changing. Recent court rulings
imposing personal punitive damages are placing the livelihoods of our public

employees in jeopardy.

The trend where public employees are being held personally liable places
employees in a position where their own personal assets are at risk. All
government employees are in danger, from the highest level policy maker to the
lowest level of workers where those policies are carried out. The social worker,
the road maintenance supervisor, the police officer, the medic, the fire fighter,
the department manager, and elected officials are all vulnerabile.

We in law enforcement believe this is an undue burden upon the State's public
employees. It carries great potential for the workings of government to become
bogged down because employees fear that decisions they make in good faith

may result in the loss of their assets.

When employees are doing the work of the government, within the scope of
their authority, and without malice, they should not be held personally liable
when they are named as parties to law suits.

Legislation should be passed that Indemnifies public employees
and frees them from the burden of working under the constant
threat that the good faith judgments they make can result in the
loss of their homes, their cars, or their savings.



P.O. BOX 196650
ANCHORAGE, ALASKA 99519-6650

of (907) 343-4545

M unicipality

A nchorage
TOM FINK.

MA YOR

OFFICE OF THE MUNICIPAL ATTORNEY

March 3/ 1992

Representative Dave Donley
Chair House Judiciary Committee
Alaska State Legislature

State Capitol
Juneau, Alaska 99801-1182

Re: HB 395 Regarding Indemnification of Public Employees

Dear Mr. Donley:

On behalf of the Municipal Attorney®"s Office in Anchorage and the
Municipality of Anchorage, 1 strongly endorse HB 395.

Treatment of indemnification of municipal officers and employees,
particularly indemnification for punitive damages, is an issue we
face in a number of cases handled by our office. Passage of HB 395
would provide <clear authorization allowing municipalities to
establish and enforce consistent procedures for addressing claims
where employee indemnification is at issue.

I appreciate your efforts 1in drafting HB, 395 and urge your
continued diligence as it moves through the process. Thank you for

your attention to this issue.

Municipal Attorney

cc: Speaker of the House
Governor®s Office

al\lti\dannelly\indoa. Bbo/rh



04-06-92 11:47 AM  FROM MUN ATTY 9073434550 Po2

P.0. BOX 196650

M unicipality
ANCHORAGE, ALASKA 90519-6650
o f (907) 343-4545
A nchorage TOM FINK,
MAYOR

OFFICE OF THE MUNICIPAL ATTORNEY

April 6/ 1992

Representative Dave Oonely
Chair, House Judiciary Committee
3311 C Street

Suite 450

Anchorage, Alaska 99503

Subject: CSHB 395 Relating to Defense and Indemnification of

Public Employees

Dear Representative Donely;

A fter reviewing the committee substitute for HB 395 dated April 5,
1992, and identified as draft no. 7-LS1682/J).-, the Municipality of
Anchorage supports this draft committee substitute. From
discussions with the Municipal Risk Management Department, Police
Department and Legal Department, this committee substitute appears
to be a workable compromise between the initial draft and a prior

committeo substitute.

This version of the bill would allow the Municipality of Anchorage
flexibility to defend and indemnify its employees in appropriate
circumstances, including punitive damage situations.
Additionally, the substitute allows an employee a defined time
period in which to assert and protect the employee's rights to
defense or indemnity. The committee substitute appropriately
limits the defense of those rights to declaratory actions, for-
enforcing the rights to defense; cross claims for enforcing rights
to indemnity where the employer is named as a party, and an action
brought within one year for enforcing indemnification where the
employer is not named as a party. With these -elements, the
Municipality of Anchorage supports the bill.

n
A ssistant Municipal Attorney
cci Awia Williams, Ixacutive Aeoiatant, Municipal Manager's office
Duane Udland, Deputy Chief of Police
Harry Sjobarg, Risk Manager

mM Cr\dord.« [\IM*M .sh«\xB



No. 3
( "Bill Version: CSHB 395 (JUD)

STATE OF ALASKA  ( :
. -Q_.9°7
1992 LEGISLATIVE SESSION (H) Publish Date:  ~*-8-97

RSCAL NOTE

Revision Date : Department Affected: Department of Law

Titde: " . .. requiring public employers to BRU: Legal Services
indemnify public employees..." Component: Operations
Sponsor: Representative Donlev

Requestor: Representative Donlev COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of DoHas)

OPERATING FY 93 FY 94 FY 95 FY 96 FYy 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND -0-
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact;_

ANALYSIS: (Attach a separate page ifnecessary.)

Please see the attached analysis.

172,i tiof[.
Richard 1. Pegues. Dir or Phone: &65-367P.

Prepared By:
j / Date: February 18. 1992

Division: Admin istQti“e”jery“kc”

Charles E._Col/e ; Attorney General

Approvod by Commissioner:
Agency: DepartmentofLaw
Olttribution (by preparer): Leg. Fin., Legnlacve Sponsor. R*qv>«etor. OM8/DBR. Gov. Legia. Ofe.. & Impacted Agencyliea),
Rev 10/7/31 Ptge 1 of 2

COMMITTEETE COPY

Date: is, iooa




( (
CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HB 395

This bill amends AS 29.20 and AS 39.90 to provide that
public employers shall 1indemnify public employees who are sued

individually for injuring others while acting within the
performance and the scope of their duties, unless an injury is the
result of an 1intentional act or willful misconduct. The bill

attempts to codify existing practice; however, we believe it 1is
unclear in certainrespects and could cause confusion.

For instance, the bill does not define "scope of duties,”
nor does it require an employee to give prompt notice to the
employer when a claim 1is filed. Furthermore, the bill does not
address conflicts of interest or which party would ultimately be
responsible for directing a defense, the employer or the employee.
The bill would not prohibit an employee from agreeing to a
settlement or payment of a claim without the knowledge or agreement

of the employer.

The bill also does not 1include gross negligence as an

exemption to indemnification. The state currently does not
indemnify acts of gross negligence for any of its employees, and
this proviso is included in all of the state®s collective
bargaining agreements. The bill would therefore have the effect of

indemnifying acts of gross negligence for employees not covered by
collective bargaining agreements, primarily appointed officials,
but 1itwould not do so for employees covered by collective
bargaining agreements. These apparent inconsistencies with
existing practice could have an impact if they are not clarified.

However, we have not shown a fiscal impact because we
cannot determine whether there will be any, and because the
department®"s costs to defend personal injury claims are paid fronm
the state"s Risk Management accounts.

page 2 of

-ioivjM irTee copy



FISCAL NOTE No.

Jill Version:

STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Data: Department Affected:
emplov-BRU: Div-isinn

Adminis tration

of RisV M?nagOmOpf

— Hp-An act requiring public

ers to indemnify public employees Component:
Sponsor: Donley—--———— oo
Requestor:  House Community 5 Reg*! AfgairgQ;/iPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY
PERSONAL SERVICES 0 0 0 0
TRAVEL 0 0 0 0
CONTRACTUAL 0 0 0 0
SUPPLIES 0 0 0* 0
EQUIPMENT 0 0 0 n
LAND & STRUCTURES 0 0 0 0
GRANTS. CLAIMS 0 0 0 0
MISCELLANEOUS ! 0 0 0 0
TOTAL OPERATING 0 0 0 0
CAPITAL 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND 0

FEDERAL FUNDS 0 0

OTHER my

FUND SOURCE: 0. 0 0
TOTAL . . 0 0 = 0
POSITIONS:

FULL-TIME 0
PART-TIME n
TEMPORARY 0

Estimate of current year impact: O

ANALYSIS: (Attach a separate page ifnecessary.)
tection to State employees acting within
with the exclusion of intentional

96 FY 97

© O o oo o o oo

State policy presently provides
the course and scope of their

and willful

or wanton

CSHB 395 (JUD)
(H) Publish Date: ~-8-92

FY 98
0

0
0
)
n
0
0
0
.0

pro—

acts

duties --
of misconduct. Therefore there 1is no effect on Risk Management budget.
s ' N
Division: Risk Management /ata:
~r
Approved by Commissioner:____ __Nancv Bear UseraA-— Aa
Agency: Department of Administration Mill v Date: 2

PUcribLroon (by p»«c*rw): Le”. rin.. Sporwoi-. OM3/DBR. Cov.\

** «or,.9i COMMITTEE COPY

«. Ofc.. Ulmp*cief AgencviU*L.



STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date:

No/ I _
BillVersion: HB 395
(H) Publish'Date: 3-6-92

FISCAL NOTE

Department Affected: Community and Regional Affairs

Title:

Representative Donlev
(H) CRA

Sponsor:
Requestor

EXPENDITURES/REVENUES:

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOQOUS
TOTAL OPERATING *0
CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL

*0

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

*0

Estimate of current year impact:

Indemnification of Pubic Employees

BRU:
Component:

COMPONENT SERIAL NO.

(Thousands of Dollars)
FY 93

FY 94 FY 95 FY 96 FY 97 FY 98

*0 «0 *0 *0 *0

*0 *0 *0 0 0

*0 *0 *0 *0

0 0 *0 *0 *0

ANALYSIS: (Attach a separate page if necessary.) o
Section 1 of the hill applies only to municipalities and, therefore, does not haye a fiscal impact on the department

* Section 2 of the bill applies to state departments generally but it isimpossible to determine the possible impact. To date, no DCRA employees
have been sued *for injuries occurring during the performance and within the scope of the employee's duty."

Prepared By :

Division:

Approved by Commissioner
Agency:

Distribution (by preparer):
Rev 10/7/91

Phone: 465-4708
Administrative Services Division Date:
-1 % 3 -3"'dL./
Department of Community and Regional Affairs Date: / _
Leg. Fin., Legislatile Sponsor, Requestor, OMB/DBR, Cov. Legis. Ofc., & Impacted Agency(ies).
Page 1 of 1

COMMITTEE COPY
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ALASKA STATE LEGISLATURE

HOUSE BILL NO.

HISTORY INTHE HOUSE

19*72-
Read first time and referred ta*
i'y JzoL, ) STl
C-XA rpt cs( ) New Title
DP J& DNP 4 NR -9" AM
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Absent » Absent
Intent adopted

Reconsideration
Reconsideration not taken up

PASSED ON RECON. EFD Same  or
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Nays Nays

Excused Excused
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Intent adopted
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Signed by"Speakcr, to the Senate

Chief Clerk of House

0
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FISCAL NOTE

STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date;

Titde: *An Act requiring employers to provide
...minors with a break from work.*

Sponsor MacLean, Koponen & Moyer
Requestor  Senate Labor & Commerce

(Thousands of Dollars)
FY 93 FY 94

EXPENDITURES/REVENUES:
OPERATING

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
UND&STRUCTURES
GRANTS.CLAIMS
MISCELLANEOQOUS
TOTAL OPERATING 0.0 0.0

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND 1
FEDERAL FUNDS I
OTHER |
TOTAL oo ©o

POSITIONS:
FULL-TIME
PART-TIME
“ MPORARY

estimate ot current vear imoact: None

L-O
r’reparec oy: Randy Carr. Acting Director
Division: Labor Standards & Safet

Approved by Commissioner: C. \V. Mahl?
Agency: Department of Labor

BILL NO: CSSSHB 418 (FIN) am

Department Affected: Labor
BRU: Labor Standards & Safety
Component:
Wage & Hour
COMPONENT SERIAL NO. 345

FY 95 FY 96 FY 97 FY 98

0.0 0.0 0.0 0.0

Phone 269-4913
Date : 3/26/92

Tmte: 3/25/32

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/7/91

Page 1 of 1



Representative Eileen Panlgeo MacLean
Co-Chair House Finance Committee

P.0. Box 830

Barrow, Alaska 99723

ALASKA STATE LEGISLATURE

VAENUNAJ
Box V

465-4525
465-4833

HOUSE OF REPRESENTATIVES
MEMORANDUM

DATE: March 10, 1992
TO: Senator Drue Pearce, Chairman

Senate Labor and Commerce Committee
FROM: Representative Eileen P. M acLean??
SUT3J: Scheduling HB 418 for a Committee Hearing

House Bill 418 passed the House on March 6 and has been
referred to the Senate Labor and Commerce Committee.This is
to request a hearing for HB 418. The purpose of the bill is to
require lunch breaks for people under the age of 18.
Federal and state law currently have no requirements forlunch
breaks or lengths of shifts for children. Although most
businesses probably do provide some kind of break for their
employees there are some businesses in the state which do not.

Specifically, HB 418 requires that people under the age of 18 who
are scheduled to work for six hours or more are entitled to a
break of at least 30 minutes during the course of the work shift.
The bill requires that the break must occur after the first hour
and a half of work and before the beginning of the last hour of
work.

HB 418 also addresses the situation where an individual may end
up working more hours than originally planned and specifies that
a person under the age of 18 who works for five consecutive
hours without a break is entitled to a break of at least 30

minutes before continuing to work.

Juneau, Alaska 99811



Senator Drue Pearce

page 2

The Department of Labor would have the authority to monitor
employers through their usual wage and hour audit procedures.
If there was a violation of this section, then the department could
impose a penalty which would result in the employee receiving
compensation for the lunch break at twice the minimum wage
rate, or $9.50 per hour. For a 30 minute lunch break this totals
$4.75.

The House Finance Committee Substitute incorporated HB 461, by
Representative Parnell. This would allow minors under the age
of 14 years old to be employed as a performer in the
entertainment industry.

HB 418 was amended on the House Floor on page 2, section 2,
line 8 to add the words, or by mutual agreement between the
employer and the employee. And also on page 2, section 2, lines
14-21, which Ilimit the the application of work breaks for minors
under section (c).

HB 418 passed the House with unanimous support. | would
appreciate your consideration of scheduling this bill for a hearing
in the Senate Labor and Commerce Committee. If you have any
guestions, or need any additional information, please contact
Rena Bukovich of my staff at 465-4525.



STATE OF ALASKA

1992 LEGISLATIVE SESSION

Revision Date:

Title: Requiring work breaks for employees under age 18

Sponsor: MacLean

Requestor:

Expenditures/Revenues: (Thousands of Dollars)

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS
TOTAL OPERATING

1 CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: _ |
ANALYSIS: (Attach a separate pade if necessary.)

FY 93

o

O O O O O o o o

This hill will have no fiscal impact on State employment.

Prepared by: R. H. King, D ir ¢

Division: Personnel/OEEQ

cto

I f-

Approved by Commissioner:  Nancy Bear Usera

Agency: Administration

[Uv

M in

FISCAL NOTE

BELL NO. CSSSHB 418 (FIN) am

Department Afiacted: ~ Administration
BRU: Personnel/OEEQ
Component: Personnel/OEEQ

COMPONENT SERIAL NO.

Distnbubon (by preparey): Leg AnL. Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Ageoy(ies).

Rev 10/07/01

Mj*32.C2817i KP/L

FY 4 FY 95 FY % FY 97 FY 98
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0

Phone: 465-4430
Date: 7//
" Date: | "f ~
Page J o



_ MAR 1 7 1992
A laska State L egislature

f*6 <//i
HOUSE OF REPRESENTATIVES N
oom
o Kevin "Pat" Parnell state Capitol
Official Uusiness Juneau, AK 99801-1182
465-2647
TO: Senator Dru”Pearce, Chair

Senate Labor""1Px:ommerce Committee

FROM: Rep. Kevin "Pal Karnell
DATE: March 17, 1992
RE: Scheduling for CSSSKB418

I would greatly appreciate your scheduling CSSSHB418, "An Act
permitting the employment of certain minors 1in the entertainment
industry; requiring employers to provide certain employees who are
minors with a break from work,"™ for a hearing before the Senate
Labor & Commerce Committee. It passed from the House unanimously.

I have amended HB461 onto this bill, and therefore have a
desire to have this bill succeed, thus my request to you.

Thank you for your consideration of my request.

Committees: Judiciary, Labor & Commerce, Military & Veterans Affairs
Finance Subcommittee, Ac' inistration



SENATE LABOR AND COMMERCE COMMITTEE
SPONSOR STATEMENT
CSSSHB 418 (FINANCE) am
REPRESENTATIVE EILEEN P. MACLEAN

The purpose of HB 418 is to require employers to provide
employees who are minors with a break after 6 or more hours of
work. Our research indicates that there is no federal or state law
that addresses this problem.

Although most businesses probably do provide some kind of
break for their employee's, either through a collective bargaining
agreement or through their own personnel policy, there are some
businesses in the state which do not.

[IB 418 would require that people under the age of 18 who are
scheduled to work for six hours or more areentitled to a break of
at least 30 minutes during the course of the work shift. The bill
requires that the break must occur after the first hour and a half
of work and before the beginning of the last hour of work.

HB 418 also addresses the situation where an individual may end
up working more hours than originally planned and specifies that
a person under the age of 18 who works for five consecutive
hours without a break is entitled to a break of at least 30

minutes before continuing to work.

The Sponsor Substitute was introduced to add section 2.
paragraph (d). This section entitles the employee to receive
compensation if they do not get a lunch break and also gives the
Dept, of Labor the authority to monitor employer's through their
usual wage and hour audit procedures to insure that employer's
are complying with the law.

The House Finance Committee incorporated HB 461, by
Representative Parnell. This amendment would allow minors
under 14 years old to be employed as performers in the
entertainment industry.

IIB 418 was amended on the House Floor on page 2, section 2,
line 8, to add the works, or hv mutual agreement between the
employer and the employee. This would allow the employer and



Sponsor Statement
CSSSHB 418 (Finance) am
page 2

employee to negotiate the terms of the required break. For
example, instead of a 30 minute break, they may agree on two
15 minute breaks. HB 418 was also amended on page 2, section
2, lines 14-21, which lists exempt activities from the required
break section.

HB 418 passed the House with unanimous support.



Representative Eileen Panlgeo MaclLean
Co-Chair House Finance Committee

P.0. Box 830

Barrow, Alaska 99723

ALASKA STATE LEGISLATURE

VA ENUNAY
Box V

Juneau, Alaska 99811

465-4525
465-4833

HOUSE OF REPRESENTATIVES
MEMORANDUM

DATE: March 10, 1992
TO: Senator Drue Pearce, Chairman

Senate Labor and Commerce Committee
FROM: Representative Eileen P. MacLean”"?
SUBJ: Scheduling HB 418 for a Committee Hearing

House Bill 418 passed the House on March 6 and has been
referred to the Senate Labor and Commerce Committee.This is
to request a hearing for HB 418. The purpose of the bill is to
require lunch breaks for people under the age of 18.
Federal and state law currently have no requirements forlunch
breaks or lengths of shifts for children. Although most
businesses probably do provide some kind of break for their

emplovees there are some businesses in the state which do not.

Specifically. HB 418 requires that people under the age of IS who
are scheduled to work for six hours or more are entitled to a
break of at least 30 minutes during the course of the work shift.
The bill requires that the break must occur after the first hour
and a half of work and before the beginning of the last hour of
work.

the situation where an individual may end
than originally planned and specifies that
a person under the age of IS who works for five consecutive
hours without a break is entitled to a break of at least 30

minutes before continuing to work.

HB 41S also addresses
up working more hours



Senator Drue Pearce

page 2

The Department of Labor would have the authority to monitor
employers through their usual wage and hour audit procedures.
If there was a violation of this section, then the department could
impose a penalty which would result in the employee receiving
compensation for the lunch break at twice the minimum wage
rate, or $9.50 per hour. For a 30 minute lunch break this totals
$4.75.

The House Finance Committee Substitute incorporated HB 461, by
Representative Parnell. This would allow minors under the age
of 14 years old to be employed as a performer in the
entertainment industry.

HB 418 was amended on the House Floor on page 2, section 2,
line 8 to add the words, or hv mutual agreement between the
employer and the employee. And also on page 2, section 2, lines
14-21, which limit the the application of work breaks for minors
under section (c).

HB 41S passed the House with unanimous support. | would
appreciate your consideration of scheduling this bill for a hearing
in the Senate Labor and Commerce Committee. If you have any

guestions, or need any additional information, please contact
Rena Bukovich of my staff at 465-4525.



.332...under 17, Kkids must have written authorization by commissioner
unless authorized under .360.
£ .335...under 14, kidscan®"t work outside school hours except for
domestic work, babysitting and handiwork, newspaper routes,
canneries.
.340...under 16, can"t work for more than 9 hours combined in 1 day
fo school and work. Limits hours to 5 am to 9 pm. Total work out-—
side school=23 hourper week.
£ .350...under 18, long list of how kids can and can"t work.
Il 325...purpose=to protect kids from exploitation
b f 330... general exemption=for family businesses and family boats.
355...under 21, can"t work 1in booze premises.
£ 360 (a) department sets regs for safety, work conditions, Kkind of
work, maximum hours for day and week, minimum rates of pay
and other kid safeguards
(b) department shall make deals with other state and fed agencies
to provide opportunities for work experience in safe and healthy
conditions for kids.
£
(c) department shall adopt regs for employment of 18 and under
and exempting appropriate employers from reporting under .332.
al 365 ...general enforcement provision.
A/ 370...penalties
4 tit feAre-M*
moom fM < A for W s*rS +L*
proOtl/osvf
)/\clusfoj C(h~ I yj + < /Myl
iT -f~ prou '*itns av>AyULrlh msex KoK K Ak
w/.VA
AN N
/> jV * * 0 L\J (. V v '/
y* } fits’






FISCALNOTE

STATE OF ALASKA BiUNo. HB441
1992 LEGISLATIVE SESSION

Revision Date: Department Affected: Alaska Court System
Title: An Act relating to the disclosure of BRU: TriaJ Courts
information... about job performanco Components:

Sponsor: Gruenberg

Requestor: House Labor & Commerce COMPONENT SERIAL NO. 000 |J000 000 1768
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL
REVENUE
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0

FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME | |

PART-TIME I |
TEMPORARY | | I I
Estimate of current year impact: None

ANALYSIS:  (Attach a separate page Ifnecessary)

No fiscal Impact.

Prepared by: C. S. Christensen Il Staff Counsel ( ft/ f( Phone: 264-8228
Division: Alaska Court System Data: 02/19/92
Approved by: Arthur H. Snowden, Il. Adninistrative Director / ('U ] (

Agency: Alaska Court System I Date: 02/19/92

Distrfoution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB. & Impacted Agency(les),



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 441

1992 LEGISLATIVE SESSION

Revision Date: Department Affected: Department of Law

Title: .disclosure of information by an BRU: Legal Services
employer about the iob performance. Component: Operations

Sponsor: Representative Gruenberg
Requestor: House Judiciary Committee COMPONENT SERIAL

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 Fy 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOQOUS

TOTAL OPERATING -0- . -0- -0- 0

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0- -0-
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL

POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- 0
PART-TIME

TEMPORARY

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary.)

This hill protects an employer, who acts in good faith, from licbility for oisclosing the job performance of an employee or former
employee to a prospective employer. This protection would not shield an employer who provided information the employer
knew was false or misleading, was given with a malicious purpose, or violated a civil right of the employee or former employee
that is protected by Alaska®s antidiscrimination laws under AS 18.80, or federal law. This bill will apply to all emplovers in the
state and will not have a fiscal impact on the Department of Law.

n> . f )] 0

KTfazz » UWi
Prepared by: Richard L Peoues. Direstom Phone: 4-65-3672
Division: Adminilistative Sawvices = /¥ | Date: March 5. 1992

K U n JQ" :
Approved by Commissioner: Charles E. Cole, Attorney General
*

Agency: Department of Law Date: March 5. 1992

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gcv. Legis. Ofc., & Impacted Agency(ies).

Page 1 of _J

Rev 10/07/91



TSCAL NOTE
STATE OF ALASKA BILL NO. HB 441
1992 LEGISLATIVE SESSION

Revision Dale: Department Affected: Administration

Tille: Disclosure ol job performance information BRU: Personnel/OEEQ
Component: Personnel/OEEQ

Sponsor: Gruenberg

Requestor: House Labor r.rd Commerce COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands oi Dollars)

OPERATING FY 93 FY A FY 9% FY % FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING: (Thousands ol Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 C
OTHER

FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: 0

ANALYSIS: (Attach a separate page if necessary.)
This bill will not leave a fiscal impact on this division.

Prepared by: R. H. Kino, Direcldo\V L 4 " Phone: 4654430
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DEPARTMENT OF ADMINISTRATION

Division Personnel/OEEO Bill Number HB441

Bill Title. An Actrelating to the disclosure nf information by an employer about the job performance of
an employee or former employee. L

Position Statement: Explain briefly what bill does, its impacts and Department’s
position, i.e., a) support, b) do not support, c) neutral or d) oppose.

Position:
The Department of Administration supports HB 441.

What the Bill Does:

This bill protects employers and former employers from liability when disclosing information about the job
performance of an employee or former employee in good faith. Disclosure is presumed to be in good faith,
but may be rebutted by showing that the information was knowingly false or deliberately misleading, was
given with a malicious purpose, or violated a civil right that is protected under AS 18.80 or under a
federal law.

Impact of the Bill:
This bill will assist the State both as an employer or former employer and as a prospective employer.

As an employer or former employer, this bill will provide a rebuttable presumption of good faith for
supervisors to disclose job performance information when approached to provide a reference for an
employee or former employee. This provision will clarify the ability of supervisors to provide that
information based on their personal experience without reference to formal records protected by
AS 39.25.080.

As a prospective employer, the State should be able to secure more accurate and useful information on
candidates for State positions. The same protection provided to State supervisors will be provided to other

employers in providing information to the State.
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Holise Majority Leader P.O. Box V
COMMITTEES Juneau. AK 99511
HOUSE Judiciary (907)465-3718
House Rules 465-4968/4986
House State Affairs (Session)

Special Committee

Military and Vet Affairs Representative Max F. Gruenberg, Jr. 3111 C Street, Suite 440
Lecisi ative Council

District 11 Anchorage. AK 99503

Spenard, Upper Midtown Anchorage (907) 561-7621

MEMORANDUM
TO: All Members
Senate Labor and Commerce Committee
FROM: Representative Max Gruenber
DATE: April 9, 1992
RE: Support of HB441

I would very much appreciate your support HB 441, "An Act
relating to the disclosure of information by an employer about
the job performance of an employee or former employee.".

HB 441, 1is modeled after a Florida law that passed in 1991 and
was mentioned in State Legislatures magazine. HB 441,

presumes that an employer was acting in good faith, unless it
is shown that the reference was knowingly false, deliberately
misleading, was given with malicious purpose or violated the
employees civil rights.

If you have any questions, please call me or Stan Robbins, my
Chief of staff, at ext 4968.

Than}: you for your consideration.



State of A laska

House Majority Leader
Committees
House Judiciary
House Rules
House State A ffairs

Special Committee
Military and Vet. Affairs Representative Max F. Gruenberg, J.

Legislative Council District 11
Spenaid, Upper Midtown Anchorage

MEMORANDUM

February 19, 1992

To: Representative Max Gruenberg

From: Mark Handley ft »

P.0. Box V
Juneau.AK 99811
(907) 465-3718
465-4968/4986

(Session)

3111 C Street. Suite 440
Anchorage. AK 99503
(907) 561-7621

Re: The Law of Defamation in the Context of Former Employee

References

Defamation is a doctrine of the common law. It allows for the

recovery of damages from people who cause one to suffer

a

loss by the publication of a lie that causes injury to one's
reputation. Any communication between two or more people can

constitute publication. The defendant must have been at

negligent in regards to whether or not the statement was

false.

If the defamatory statement would tend to injure one in

her business or profession, as would be the case in most

least

his or

law suits involving employer references, the injured party is

not required to prove specific monetary damages.

There is a limited privilege in the common law that provides
some protection to a person who makes a defamatory statement

if that person was acting in the interest of others.

This
common law privilege has been applied to cases involving

statements by a former employer. However, the scope of this

privilege is so vague that the best way for an employer to
refrair.

limit their exposure to liability for defamation is to

from making any negative statements about former employees.

SLANDER TXT\MTH



Defamation in theWorkplace:
The Law of Massachusetts
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Introduction
.An unprecedented wave of litigation is flooding the

courts with libel and slander claims based on negative
job reviews, unfavorable employment references, derog—
atory termination interviews and other forms of work —
place defamation.1Reacting to the costs as well as the

1 Suits brought by employees agamst then employers now account
for about one third of all defamation actions. Wall Street lonrnal. at
33, col. 4 |October 2, 1956).

2. Stone v. Essex County Newspapers. Inc., 367 Mass. S49. S55

11975),
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risks of such lawsuits, many employers have reduced
their employees” performance evaluations to meaning —
less generalities, imposed strict censorship on interof—
fice communications and stopped giving references al—
together. This isa loss for everyone concerned. The free
exchange of information in the workplace isjustas im—
portant to able employees as it is to their employers.
More broadly, consumers are the ultimate beneficiaries
when hiring, firing and promotion decisions are made
on the basis of wel I-informed judgments.

At the same time, employees should have ample
means to :ppk legal redress when their employers dis—
parage theirreputationswithout just cause. Few injuries
are as thoroughly ruinous as the undeserved loss ofone*s
good name, and the consequences may be particularly
devastating on the job and in the marketplace.

For centuries, the common law of defamation has
struggled to maintain an appropriate balance between
these competing values. "0n the one hand, the tort law
ofthisCommonweal th has long recognized a right of re—
dress to one who suffers injury to his reputation by the
publishing of a defamatory falsehood. On the other
hand, freedom of expression isguaranteed...."3

Following a brief review of libel and slander in gen—
eral, this article focuses on themanner inwhich the law
of Massachusetts balances these competing rights and
values in the workplace.-1Typically, employees” defama—
tion claims are precipitated by I)an unfavorable evalua—
tion; 2) an allegation of workplace misconduct; 3) a de—
rogatory comment ina company publication,- or 41 an
unflattering reference. This article reviews Massachu—
setts law governing all four scenanos, suggestshow em —
ployersmaybe counselled to avoid inappropriate defam—
atory communications and discusses ways and means
to reconcile more justly the conflicting interests which
the law ofdefamation must balance in the workplace.

I. Basic Law of Defamation

A. Berments ofa Cause of Action

Defamation consists ofa falseand unflattering state—
ment communicated toone or more individuals about
another/WMrittendefamation islikel. Oral defamation is
slander. Li either case, the plaintiffmust prove all five of
the essential elements of both tons:

3. forahill review of Massachusetts detamauon law, S€€ 37). Nolan,
Mimachusetts Practice §§91-104 (1979).
4 AfceUtiyv. Shumn, 401 Mass. 593,597 (198S1



First, the statement at issue must be "defamatory,"
classically defined as "words which would tend tohold
the plaintiffup toscorn, hatred, ridicule or contempt, in
the minds ofany considerable and respectable segment
in the community"5Accusing an employee of misfea—
sance or malfeasance on the job isdefamatory [J&¥SEpas
is any publication which would tend to deter others
from doing business with him."

Second, since causes of action for libel and slander
protect the plaintiff's reputation rather than his own
peace of mind, the defamatory remark must be "pub—
lished” to someone other than the one defamed.* Berat—
ing an employee when no one else ispresent, no matter
how unfairly or energetically, cannot give rise toa defa—
mation claim.9 However, internal communications
closely confined within a single business entity may
well support a cause of action.DBecause an unfavorable
intra-corporate evaluation, report or casual conversation
can have devastatingconsequences torthemalignedem —
ployee, "(t)he argument that acommunication between
agents of the same corporation isnot a communication
to a third person isnot impressive indealingwith such a
subject as defamation...."1

Third, the defamatory statemen: must refer specifi—
cally to the plaintiff or be reasonably discernible as
such. Il Heavily veiled references to "certain parties"
may not be actionable, but a suggestion that "a certain
head of the Accounting Department isskimming from

5. Stone, supran.2,367 Mass. at S53.

6. Lyman V.New England Newspaper Pub. Co., 286 Mass. 258, 262
(19341.

7. ALEM. Corp. V. Corporate Aircraft Management, 626 F.Supp.
1533,1551 (D. Mass. 1985).

S. Brauer V.Globe Newspaper Co., 351 Mass. 53.56 (19661.

9. Comcrford v. Wes: End Street Railway Co.. 164 Mass. 13, 15

(1S951.

10. Bander v.Metropolitan Life Insurance Co., 313 Mass. 337,348-
49 11943).

11. 1d.

"2. MiGi. Inc. v. Gannett Massachusetts Broadcasters, Inc., 25

Mass. App. Ct. 394, 396 (1988].

13. McCollum v. Lambie, 145 Mass. 234,238 |ISS7).

14. McAtoy, supra n.4, 401 Mass. at 597. In Philadelphra Newspa —
pers. Inc. V. Hcpps, 475 U.S. 767, 775-78 (1986), the Supreme Court
held that in a libel case against amedia defendant, the nrstamend —
ment required that plaintiff bear the burden of proving falsity, and
thus astatecommon law rule (similar to Massachusetts"), imposing
the burden of proof on this issue on the defendant, was unconstitu—
tional. InMe Amy, supra, the SIC did not decide whether Hcpps ap—
plied ina case involvinganonmedra attendant. 401 Mass. at597 n.4.
15. G.L.M. c.231, 892. However, inMateria V. Huff, 394 Mass. 328,
333 n.6 |19S5i, the Supreme Judicial Court held that thiselement of
the statute isconstitutionally invalidwhere the plaintiffs are public
figures or public officials. The Court left open the issue of whether
the same constitutional infirmity applies to actions brought by pri—
vate plaintiffs. 1d.

16. 37 ]- Nolan. Massachusetts Practice, 8§99 at 125-26 (1979). and
cases cited.

17. Stone, supra n.2, 367 Mass. at 860-61. Loss of prospective em —
ployment resulting tiom a defamatory reference has always been

the till" leaves no room fordoubt about the wrongdoer*®s
identity,B

Fourth, the remark must be false. Although the
plaintiffbears the burden of alleging falsity, under Mas —
sachusetts law itisup to the defendant to prove truth as
an affirmative defense.¥4Even ifa written defamatory
statement is TUB, itmay still be actionable ifthe defen—
dant published ftmaliciously in a conscious effort to
ruin the plaintiffs reputation without lawful reason.b

For all libe™ and most slander claims, nominal dam —
ages may be awarded without proofofactual injury,-Bbut
to recover compensatory damages, aplaintiffmust prove
genuine harm.Z Typical general damages include lost
reputation and resultingmental anguish.BSpecial dam —
ages may also be recovered when pleaded and proved.®
However, where a multi-count complaint alleges defa—
mation among other causes ofaction, only one recovery
may be had forasingle injury, no matterhow many theo—
ries support it0

Corporations, Ilsole proprietorshipsiland other busi —
ness entities are accountable fordefamatory statements
made by their agents or employees acting within the
scope of theiremployment. Emplo>ers are also directly
liable for any defamatory statements which they ex—
pressly authorize.B Furthermore, employers are liable
for any statements made by their agents or employees
while actingwithin their actual or apparent authority.4

compensable.E.g.,Doanev.Grew,220Mass. 171,176(1915);5r. Clair
V. Trustees of Boston University, 25 Mass. App. Ct. 662, 665 n.2, re—
view denied, 402 Mass. 1104 (1988). In a significant new develop—
ment, however, the Appeals Court recently declined to disturb an
award of damages for the loss of a job the plaintiff already held. In
Mendez V.M.S. Walker. Inc., 26 Mass. App. Ct. 431, 432 (19881, the
plaintiff had worked for the defendant company as an employee at
will. He was fired after the company 3 president told his supervisor
that he had stoiencompany property”. Although the plaintiffhad oaiy
filed a defamation ciaim, asserting no cause of action for “irongful
termination®" in any or its forms, the jury awarded damages tor the
loss of his job. O n appeal, the defendant argued that the plaintiff's
injuries resulted from the discharge rather than the sLnder and be—
cause the discharge was not unlawful in itself, the plaintiff's lost in—
come. asopposed to his lost reputation, should notham been consid—
ered inassessing damages. The Appeals Court declined to consider
thisargument, solelybecause ithad not been raised below. 1d. at435.
Certainly, holding that lostwages are compensable wheneveranem —
ployee is fired because of a defamatory accusation v auid radically
transform the doctrine of employment at will. For a related discus—
sionofMendez, see infranotes 91-94 and accompanying text.

18. sStone, supian.2,367 Mass. at 860.

19. 1d.

20. see.e.g.,St. Clair,supran.17,25Mass. App. Ct. at665n.2 (where
plaintifflost a job opportunity afterdefendant defamed him ina refer—
ence, separate damages could not be awarded scnatim on theories of
slander and intentional interference with advantageous relations).

21. E.g., GalvinVv.New York. New Haven eAHanford Railroad Co..
341 Mass. 293,296(1960).

22. E".g.,Pion Vv Caron, 237 Mass. 107. Il (1921).

23. E.g.,Mills v. W.T. Grant Co., 233 Mass. 140,145(1919).

24. Ezekiel V. lones Motor Co., 374 Mass. 362, 391 (1978); Bander,
supra n.10.313 Mass. at 348.

Defamation ir. the Workplace/&



8. Protected Expressions of Opinion

Most of thisarticle addresses employers® defamatory
statements of factabout theiremployees; statements of
pure JANANare immune from liability in the first in—
stance. "fUjnder the FirstAmendment there isno such
thingasafalse idea. However pernicious an opinionmay
seem, we depend for itscorrectionnot on the conscience
of judges and juries but on the competition of other
ideas."2 In sharp contrast, "there is no constitutional
value infalse statements of fact" and falsely defamatory
factual statements enjoy no sanctuary under the first
amendment.®

Whether a statement isone of fact or opinion is a
question of law ifreasonable persons could not decide
the matter differently; but the issue is for the jury ifthe
statement could reasonably be understood either way.2
The best test seems tobe whether the remark issuscep—
tible of proof. A statement isfactual ifitcan be proved, at
least theoretically, to be true or false; it is an expression
of opinion ifitissubjective or open to speculation.BTo
say that John Smith isunfit forpromotionmay be apro—
tected expression of opinion; to say that John Smith has
stolen the company blind isan actionable statement of
fact. D The court must consider not just one word or
phrase but the entire statement in context, giving
weight to the circumstances, themedium ofdissemina—
tion, the audience, and any mitigating or cautionary
terms that the publisher may have included.®Epithets
deemed opinionated when uttered in the heat ofacon—
frontational labor dispute might be taken as statements
of factwhen spoken calmly and with due reflection.3

Even an expression of otherwise unadulterated opin—
ionmay support acause of action ifit implies abasis in
undisclosed fact.2Liabilitymay come from saying too
littlerather than toomuch. Simply describingone*se m —
ployee as an alcoholic may give him grounds to sue be—
cause the statement implies undisclosed evidence ofex—

25. Gen:V.Roben Welch. Inc., -US U.S. 323,339-10 (19741.

26. 1d. at 340.

27. Kins:v. Globe Ncwsvaoer Co., 400 Mass. 705, 709 (1987), cert,
denied, 108 S.C:. 1121 (1988).

28. Cole V. Westmghouse Broadcasunz Co.. Inc., 386 Mass. 303.
310-12, ccr:. denied, 459 U.S. 1037 (1982).

29. 1d. Although the accusation of then would be actionable, defen—
dant should prevail upon proof of the accusation®s truth or a reason—
able basis for belief in its truth.

30. 1d. at 309.

31. 1d. at 310. In Tosti v. Ayik, 386 Mass. 721, 723 (19S2], the SIC
stated that "(f)ederal labor law preempts State libel law to the extent
thatdefamatory statementsmade inthe context ofa labor dispute are
actionable only ifmade with knowledge or their falsityor with reck—
lessdisregard of the truth."The federal standard does not completely
“preempt” state lawsomuch asmodify ittoconform to firstamend —
ment standards. Insome circumstances federal labor law may fully
preempt state law- that is, remote the availability” of a state law
claimand consignaunionworker tothe remedies availableunder her
collective bargaining agreement. This occurs when an employee®s
state law claim depends for itsresolution on interpretation of the la—
bor contract. Ungle v.Gorge Div. ofMagic Chef. Inc., 108 S. Ct. 1S77
(19881. Inmost circumstances, however, unionized workers may pur—
sue defamation claims without reiving on the union contract. €.g.

6 /Massachusetts Law Review /Summer 1989

cessive drinking; but noting that the employee had wine
with dinner and concluding that he isan alcoholic isa
protected expression ofopinion based on disclosed, non-
defamatory facts.38

Surely, an employer isentitled to itsopinions of its
employees, particularly when those opinions are impre—
cise and cannot be characterized as statements of partic—
ular facts.8 Whether specific individuals should be
hired, fired, promoted or demoted are "inherently sub—
jective questionswhich relyasmuch on an assessment
of [the company®s) needs as on the plaintiff's capabili—
ties."d Accordingly, to the extent that they neither ex—
pressnor imply false statements of fact, evaluations and
references ought to be protected absolutely as state—
ments of pure opinion.

¢. Asdute and Conditional Privileges

The law also provides absolute privileges for a nar—
row category of defamatory statements of fact. An abso—
lute privilege is a license to defame, providing a com —
plete defense even for statements which were
maliciously motivated, known to be false, and pub—
lished indiscriminately with reckless disregard for the
rights of the person defamed.3 Accordingly, absolute
privileges are only justified in the most compelling cir—
cumstances. In Massachusetts, they are strictly con—
fined to statements made in the course of litigation,3¥
legislative proceedings,3® or adjudicative agency hear—
ings.PThis isa measure of the paramount value which
the law assigns to the free flow of information through
the courts and the legislature. "[Tjt is more important
that witnesses be free from the fear of civil liability for
what they say than that a personwho has been defamed
by their testimony have a remedy"3

Although no absolute privilege exists beyond the
halls of government, conditional privileges are recog—
nized in other settings where the law takes amore bal-

Linn v.Plan: Guard Workers. 383 U.S 53 (19661.

32. King, supran.27,400 Mass. sc 713.

33. Myers v.Boston Magazine Co., 380 Mass. 336,339 (1980).

34. Underwood Vv.Digital Equipment Corp.. Inc., 576 F.Supp. 213,
217 (D. Mass. 19S3], applying Massachusetts law and quoting Cole,
supran.28.3S6 Mass. at312 (no cause ofactionwhere plaintiffsem —
ployer opined after plaintiffs resignation that his departure was a
"minor loss" and he should not be rehiredl.

35. Undcnwod, supran.34,576 F.Supp. at 217. -

36. Ezekiel, surra n.24, 374 Mass. at 385; Mczullo v. Malctz, 331
Mass. 233, 236 (1954).

37. E.g., Aborn v.Lipson, 357 Mass. 71, 72-73 (1970).

3S. E.g., Sheppard v.Bryant, 191 Mass. 591, 594-95 (1906).

39. E.g., Steparuschcn V.Merchants Dispatch Transportation Corp.,
722 F.2d 922, 932 (Ist Cir. 1983). Originally, only defamatory state—
ments deemed pertinent to the proceedings inwhich theyweremade
were absolutely privileged. E.g., Hoar v. Wood, 44 Mass. 193, 197
[18411. But appropriately liberal constructions of what maybe perti—
nent haw soeroded that limitation as to strip itofail cnectivcmean —
ing. E.g., Atom, supran.37.357 Mass. at 73.

40. A bom, suptan.37,357 Mass. at 72. Itiscurious that the law pro—
vides an absolute privilegeonly in settings where lawyers, legislators
and judges piy their trades.



anced view, seeking not only to encourage uninhibited
speech but also to guard against licentious defamation.
Like absolute privileges, conditional privileges are cre—
ated by circumstances. "An occasion makes a publica—
tion conditionally privileged if the circumstances in—
duce a correct or reasonable belief that (@ there is
information that affects a sufficiently important inter—
est of the publisher, and () the recipient”s knowledge of
the defamatory matter will be of sendee in die lawful
protection of the interest.""'1

Unlike absolute privileges, however, conditional
privileges are lostwhen abused. Ithas long been under —
stood that people should be insulated from liability for
what they say "when the cause or occasion of the publi—
cation is such as to render it proper and necessary for
common convenience and the general welfare of society
that the party making ftshould be protected from liabil—
ity...[]'(MCh‘j itismade in good faith, and without a
willful design to defame.""2A conditional privilege is
lostwhen the publisher®s conduct or motives are incon—
sistentwith the rationale which justifies the privilege."1L
The defendant has the burden to prove the existence of
circumstances giving rise to a privilege." The burden
then shifts to the plaintiff to prove that the privilegewas
abused. 15

One form of conditional privilege is created when
publisher and recipienthave acommon interestand the
communication isreasonably calculated to further it16
Among such conditionally privileged occasions are situ—
ations inwhich the publisher and the recipient share a
legitimate business interest in the information ex—
changed. 7

n. The Employer”s Privilege

The employer®s privilege is "a natural corollary ” of
these broader principles.t It is rooted both in self-
interested rights and in disinterested duties. To protect
themselves, employers are entitled to candid assess—
ments of the people they hire and entrust with their af—
fairs. To protect thosewh o work for them, employers are
not only allowed but required to investigate sexual ha—
rassment, invidious discrimination and other work —
place misconduct. To protect outsiders, employers have

1. Humphreyv National Semiconductor Corp., IS Mass. App. Ct.
132.133, reviewdenied, 393 Mass. 1102 j19S4). quoting Restatement
isecondl of Tons §594. at 263 [5thed. 19771.

42. Gassettv. Giibcn, 72 Mass. 94, 97 [1S561 [emphasis supplied!.
43. Doane, supra n.17, 220 Mass. at 1SO.

44 Humphrey, supraa.4l, 1S Mass. App. Ct. at 134 and cases cited.

45 1d.

46. Shceha. V. Tobin, 326 Mass. 1S5,190-91 [19501: Humphrey, su—
pra n.41, IS Mass. App. Ct. at 133.

47. Sratt v. International Business Machines Corp., 392 Mass. 50S,
512-13 11984): Petitioner, Retailers Commercial Agency Inc., 342
Mass. 515, 520 (1961), Restatement ISecond) of Torts 8594, com —
ments e and f,at 265-66 |5th ed. 1977].

IS. Foley v. 1*olaroid Corp., 400 Mass. 82,94-95 (1957).

49 sratt, supra n.47, 392 Mass. at 509.

50. 1d.; Dexter®"s Heanhside Restaurant, Inc V. Whitehall Co., 24
Mass. App. Ct. 217, 222. renew denied, 400 Mass. 1104 [1987).

a dispensation ifnot a duty to tell the unvarnished truth
when asked to give references. None of these rights and
duties can be discharged with due diligence unlessem —
ployers are reasonably protected from liability while
pursuing them. Accordingly, "[a]nemployer has a condi —
tional privilege todisclose defamatory® information con—
cerningan employeewhen thepublicationisreasonably
necessary to serve the employer”s legitimate interest in
the fitness of an employee to perform his or her job."1

The following discussion reviews the four most
common scenarios giving rise to the employer®s privi—
lege and the three basic ways in which itmay be lost
through abuse.

A. Privileged Oocasians
1. BrpoyesBvduations

The common law has long recognized that employ —
ers are entitled to accurate information about theirem —
ployees™ strengths and weaknesses.® Accordingly, em —
ployers and their managers are conditionally privileged
to communicate frankly about the skills, performance
and qualifications of their personnel. Standing alone, an
unfavorable evaluation disseminated among legiti—
mately interestedpersonswill not support adefamation
claim.8Nor does itmatter whether the evaluationcom —
prises a formal review5Lor a spontaneous critique of an
employee®s perceived shortcomings.3 In either event,
the employer®s interest inassessingand communicating
about the employee”s fitness to do her job lends the privi—
lege its legitimacy.5lBeyond assessments of an employ —
ee"s diligence, abilities and performance, appraisals of
his character as well as his physical and mental health
are also conditionally privileged, so long as they reason—
ably relate to hisemployment.%

Typically, an employee®s reviews are prepared and
disseminated entirely within the organization which
employs her. But so long as two or more business enti—
tiesshareacommon interest in the conduct and perfor—
mance of each other"s personnel, representatives of
Company A enioyaconditional privilege tomake perti—
nent. unflattering comments to appropriate persons in
Company B about the latter"semployees.%

51. AlcCone V.New England Telephone Telegraph Co., 393 Mass.
231,235-36 (1984) [remarks about employees contained inpoor eval—
uations iound privileged even though company policy required low
ratings tor a predetermined percentage of the workforce m order to
achieve a "bell shaped curve" reflecting top tobottom ranges of per—
formance and abilicyl.

52. E.g., id. at 232-33.

53. E.g., Foley, supra n.4S, 400 Mass. at 94,

54_ Bratt, supra n.47,392 Mass. at 509.

55. 1d. at516-17. The privilege should applywith equal force toeval —
uations of persons applying for positions as well as those who already
have them. Ineither scenario, the employer has an equally legitimate
tniercsuna trank evaluation.

56. Humphrey, supra n.41, 1S Mass. App. Ct. at 133-34 Jacondi—
tional privilege protected Company A"sRegional Sales Manager who
wrote to the PresidentofCompany B. expressingdissatisfactionwith
three of the latter’ssalesmenwho soldCompany As products).

Defamation in the Workplace -S7



2. Investigations of Misconduct in the Workplace

An employer has "obvious and legitimate interests
indetermining the validity ofan accusation ofunlawful
conduct leveled against (its) personnel."5750 long as the
employer acts upon such charges ingood faith, with ap—
propriate circumspection, and with reasonable cause to
believe that they may be true, he isprivileged to ask
guestions, make allegations and issue reports without
fear of liability.5*

Again, this aspect of the privilege is grounded not
only in the employer®s own interests but also in those of
others. Employers are more than entitled to investigate
workplace wrongdoing; they are bound by law to do so.
For example, under Massachusetts law, as well as Title
ATI of the Civil Rights Act of 1964,%employers haw an
affirmative duty tomaintain a workplace free of sexual
harassment and intimidation®and to investigate sexual
harassment charges.@ Under the Federal Occupational
Safety and Health Act (""OSHA™),®the employer*sman —
date tomaintainasafeworking environment includes a
duty to investigate substance abuse .and other safety haz —
ards and discipline employees who violate 0SHA regu—
lations.@ Even under traditional common law princi—
ples, employers are charged with a duty to maintain a
safe environment for persons entering the workplace
and may be held liable for their employees” violence.6l

The privilege to conduct prudent, discreet and well
meaning investigations of employee misconduct recog—
nizes the employer®s legitimate interest "in protecting
its employees, in preserving employee morale, inpro—
moting sound and efficient business operations and in
insuring the highest level of professional conduct."®
Workplace wrongdoing would rarely be addressed with
appropriate dispatch ifemployers and their agents were
likely to incur liabilities in the course of reasonable ef—
forts to prevent or stop it Indeed, failure to investigate
alleged wrongdoing might even be deemed a form of
acquiescence.f”

3. References

"Where inquiries are made as to the character and
capabilities of a former servant, the occasion isa privi—

57, DiSilva v. Polaroid Corp., 19S5 Mass. App. Div. I, 4, 45 RE.P.
Cases 639 (Dist. Ct. 1985). This isa particularly thoiouim and well-
considered Appellate Division opinion.

58. Gaisin, supra n.21, 341 Mass. at 296, and cases cited, DiSilvu,
1985 Mass, App. Div. at 4, and cases cited.

59 42 U.S.C. 82000e et seep G.L.M. C.151B 8&4]1|, 16A; c.214 81C;
College-Town. Division oflmerco.. Inc. V.M.C.A.D., 400 Mass. 156,
163-67 [1987).

60. E.E.O0.C. Guidelineson Discrimination Because ofSex. 29C.F.R.
§1604.11 (1988).

61 College Town. Dhisionoflmerco., Inc. supra n.59 400 Miss, at
163-67 and cases cited. DiSilva. supra n.57.1985Mass App. Div. at4-5
62. 29U S.C. 8651 et scq,

63. 29 U.S.C. 8654(aj; Floyd S. Fikc Electrical Contractor. Inc V
0OSHA. 576 F.2d 72, 76 (5th Ctr. 1976).

64. See. e.g., Hobart v. Cavanaugh. 353 Mass. 51, 52-53 ,19671
.owner ct service station held liable ior station attendant sassault on
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leged one. Of that there isno question. Itis the typical
case of a privileged occasion."6”

The privilege to give unfavorable employment, credit
and character references without undue liabilitybenefits
the recipient rather than the publisher. In knowingly
passing offa dishonest, violent or incompetent employee
on an unsuspecting prospective employer, the party giv—
ing the reference may do nothing toharm herself. Indeed,
she may ridhersek of a bad apple or, better yet, foisthim
offon a competitor. However, this isadisservice not only
to the miscreant®s new boss but also to his new co—
workers and members of the public who will interact
with him or pay forhiswork. An employerwho tellsthe
whole truth asshe fairlysees itwh e n asked fora reference
by a legitimately interested party performs a public ser—
vice. "Giving information as tothe character and capabil —
ities of a former servant...is not a legal obligation en—
forced by iaw. .. [but] (tjhe law recognizes itsexistence asa
social obligation which cannot be performed unless it
creates a privileged occasion."®

Indeed, the day may not be far off when a pastem —
ployer may be held Iiableforafalselyfaﬂdjereference.
Massachusetts isamong many jurisdictionswhich have
recognized a cause of action for "negligent hire," render—
ingemployers liable for their employees®™ crimes or negli—
gence on the job where the employers were careless in
screening them.67Third party complaints against past
employers who failed to report such proclivities when
asked ifany existed may not be far behind.

Finally, most references are givenwi th the express or
constructive consent of the person defamed; and con—
sent is a defense to libel or slander."0After asking for a
reference from her former boss or supervisor or listing
him as areference inher application, a plaintiff ispoorly
positioned tocomplainwhen the result isnot to her lik—
ing."1The privilege also applies, however, when the refer—
ence is given at the initiative of the prospective em —
ployer””or even with no solicitation at all, so long as the
recipient is legitimately interested. 3By implication, a
defendant employer has been held protected even where
aperson asking about the defendant®s former employee
was not genuinely interested in hiring him, but was
merely posing as such toelicit information. So faras the

a customer!; Rego V. Thomas Brothers Corp., 340 Mass. 334. 335
J1960) [employer ot construction worker held liable tor his attack cn
an intruder who interfered with his removal of boulders trora a

worksite).

65 DiSiiva. supra n.57, 19S5 Mass. App. Div. at 4.

66. 1d. at 5n.3.

6r. Collegc-Town Division of Intcrco.. Inc., supra n.59. 400 Mass.
163-67, boane, supra n. 17, 220Mass. at 176.

68. 1d. at 177.

69. Foster vV The Loft. Inc., 26 Mass. App Ct. 2S9, 290, review
granted, 403 Mass. 1102 [19881 (subsequently settled and dismissed!;
Silver,""Negligent Hums;Claims lake OFff," 73.-1.B--1 /. 72-78 [1987)
r0. Christopher v.,-lkin, 214 Mass. 332, 334-35 11913).

1 Chilis V.Erhard. 226 Mass 454,456(1917); BillingsVv Fairbanks.
136Mass 177, rSjISS3].

"2. Bums Vv.Barrs-. 353Mass, 115. 11S-19]|1967).

“3 See eg ,Gassctt, surra n 42. "2 Mass Jt 99 [agents of a charm-



defendant knew, the inquirywas legitimate and the priv—
ilege was preserved.?

Of course, itisup to the plaintiff to prove that the
defendant gave any defamatory reference at all.5Where
no direct evidence exists that the defendant or any of
its agents actually did give the plaintiff a poor re—
view, "[wjithout impermissible speculation, inferences
to that effect could not be drawn merely from [the
former employee®s] lack of success in obtaining other
employment."®

4. CompanyPublications

General circulation newspapers and magazines are
conditionally privileged to report the news and make
faircomment on any subject of public interest.7 The
same conditional privilege covers publications distrib—
uted to limited groups who share acommon interest.B
This category includes bulletins, newsletters and other
house organs which employers produce for employees.
These should enjoy the same news and commentary
privileges that cover more expansive journals. Because
internal publications are a vehicle foremployers tocom —
municate with employees, they should also be covered
by the employer®s broad privilege tocommunicate with
those who share an interest in the company s affairs.

8. LoaingthePrivilege ThroughAbuse

The employer®s privilege protects free speech, .pro —
motes meritocracy in the workplace and serves other
legitimate public interests, all by protecting well-
intentioned communications among persons entitled
tomake and receive them. But along with the employ—
er"sprotection from undeserved liabilitycomes acorres—
ponding diminishment of the employee"s protection
from unwarranted vilification. The common law's rec—
ognition of the employer”s privilege constitutes a judg—
ment that itsbenefits outweigh itscosts. That rationale
evaporates and the privilege is lost when an employer
abuses itby "failing to coniine itself to the purposes tor
which the law granted the privilege."T

The fol lowing discussion reviews the three principal
forms of abuse through which the privilege may be
destroyed.

were privileged to issue unsolicited public warnings about adishon—
est former employee who continued after her discharge to collect
contributionswhich she kept tor herself; the chanty*s "private inter—
estand then duty to the public alike tequired that such notice should
be given. if they believed the facts stated in it to be true, and acted
honestly and ingood faith inmaking the publication™).

74 Bums, supran.72,353 Mass. at 119.

"5. MaiihoitVv.LibertyBank <s:Trust Co., 24 Mass. App. Ct. 525,527
r.319571
*6. 1d.
~~ Eg., CefaiuVv.Globe Newspaper Co., 8Mass. Arp. Ct. 71,74-75
|19-9], cert.denied. 444 U.S. 1060 ]19S0].

"S. E.g., Sheehan, supra n.46, 326 Mass. at 191.

79 Bander, supran. 10,313 Mass. at 3-13. Fo: a recent review of cases
discussing the conditional nature of the pnvilcge and the ways in
which itmay be lost, see Judd v McCormack, 27 Mass. App. Ct. 167
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1 Knowing or Reckless Falsity

When an employer discloses defamatory informa—
tion about Ids employee in a privileged situation, the
statement "may turn out not to be true...[but] [£]ruth or
falsehood isnot material ifthere isno abuse of the privi—
lege or ifno actual malice is”~hown."8Nevertheless, the
privilege is meant to protect mistakes, not reckless or
intentional falsehoods. Itissettled thatemployers® false
accusations are not privilegedwhen they did not act on
"then honest belief in the truth."8The employer need
not prove that his statements were true; the employee
must prove them false and demonstrate that the em —
ployer had no fair grounds for believing them.& Cer —
tainly, proof that the employer actually knew his state—
ment was false has always been sufficient to defeat the
privilege.8

0n the other hand, an equally venerable principle
pembts an employer tocommunicate information that
he has not verified. One old opinion goes so far as to say
that in giving a reference about a former employee, an
employer
would not do hiswhole duty ifhe should confine his answer
tofactswhich he knows tobe factsof Insown knowledge. Nor
would he do hiswhole duty ifhe should confine himself to
giving information which he has fully investigated. Indeed
[so long as he informs die party making the inquiry that the
information is unverified and of uncertain trustworthiness]
hewould fail indoing his full duty ifhe should omit toimpart
any material information which has come tohim, even ifhe
has not attempted to investigate itatall 3

An employer does not forfeit his privilege simply
through negligent failure to determine the truth of
what he said unless there is evidence that he actually
disbelieved it "or that his belief was not reasonably
grounded."&The employer must actually know that the
statement isfalse, or disseminate itwith "recklessdisre—
gard" forwhether itistrue ornot.®T he rationale for this
heightened degree of protection stems from the veryna—
ture of a conditional privilege. Simple negligence gives
rise to liabilitywhere no privilege exists. Therefore, " [jo
apply the negligence standard to a conditional privilege
would defeat the concept [of a privileged communica—
tion! and its objective of promoting the free flow of

173-76(19891.

SO. Dexter$Hearthsidc Restaurant, Inc., supra n.50, 24Mass. App.
Ct. at 222-23; Bums, supran./2,353 Mass. at 119.

8l. Gassetc, supra n.42, 72Mass. at 99.

82. 1d.
83. E.g., Chiids, supra n.71, 226 Mass. at 45?.
84. Doane, supran.17,220 Mass. at 177-7S.

65. Foley, supra n.48,400 Mass. at 95-96.

86. Bratt, supra n.47, 392 Mass. at 515-16, The term of art for a
knowing or reckless publication of a falseand defamatorycommuni —
cation is"actual malice,"" which does not necessarily entail illwdl or
hatred, the term of art forwhich is "specific malice." (E.g. Stone, su—
pran 2.367 Mass. at867). These and other vacationson the "malice"
theme haw micctedmuch comusion intoan already tangled area oi

the law.



information to further a legitimate private or public
interest.'"""

"Reckless disregard for the truth" cannot be compre —
hensively defined. Indeed, the standard seems to shift
with the type of privilege at issue. At least where the
defendant draws his privilege from the fact that he de—
famed apublic figure or public official, a finding of reck—
lessness requires evidence that he not only failed to ver—
ify the statement but actually doubted ithimself. "That
informationwas availablewhich would cause a reasona—
bly prudent man toentertain serious doubts isnot suffi—
cient."8 The standard is subjective,- it must be proved
that the defendant himself mistrusted what he said.®
Further, plaintiffs must prove such recklessness not
merely by a fairpreponderance, but by clearand convinc—
ing evidence. D

However, in MBndEzv. MS V\HIG’, INC,, the Ap —
pealsCourt appliedavery different standard in consider—
ingwhether an GT[j(}G'had forfeited his privilege.4 In
|\/&'CE, the employer had accused his employee of
stealing. The court suggested neither that the employer
had no basis for believing this, nor that he had actually
entertained serious doubts. Cn the contrary, he had
watched the employee loadwha mmppeared tobe a carton
of the company”s goods into the "runic of his car.:Not —
withstanding, where the employer™s suspicions were
"easy and relatively sure of verification," his failure to
investigate them deprived him ol his privilege when
they turned out tobe false.BInsum, the court permitted
a finding of recklessness based on what the employer

dhave doubted, not on what he d doubt: "Reck—
lessdisregard does not necessarily impi. uat the charge
has a flimsy basis...Recklessness can alsobe shown by a
failure to verify in circumstances where verification is
practical and the matter is sufficiently weighty to call
for safeguards against error."3

There is little to distinguish such a broad definition
of "knowing and reckless falsity” from simple negli—
gence. Ineither case, defendants are required to act "rea—
sonably in checking on the truth or falsity...of thecom —
munication before publishing it."5 It is difficult to
reconcile MENOEZwith prior decisions of the Supreme
Judicial Court.9" Indeed, just one year before I\/QTEZ,

the Appeals Court itselfheld that "(sjimple negligence,

S7. Bract, supra n.47,392 Mass. a: 515 n. 11.

SS. 5ront\ supran 2,367 Mass. at 867-68.

S9. 1d; McAxvy, supra n.4,401 Mass. at 599.

90. Stone, supra n.2,367 Mass. at S70.

91. 26 Mass. App. Ct. 431, 433-34 |19SS].

92. 1d. at 434. When confronted with tins evidence, the employee
claimed that the canon contained not company goods but hisown
property. He invited Ins supervisor to inspect the canon and satisfy
htmseli or the -mployee®s innocence. The supervisor declined. 1d.
93. 1d.

94. 1d. at433-34.

95 Appleby v. Daily Hampshire Curette. 395 Mass. 32, 36 (19851,

want of sound judgment, or hasty actionwill not cause
loss of the privilege."%

Further uncertainty results from other case law
exonerating employers from liability for defamation de —
spite their failure to verifysuspicions ofcriminal wrong —
doing before publishing them. In Arsenault v. Alle-

Alﬂln&S, INC.,,I die United States District Court
fordieDistrict ofMassachusetts applied Massachusetts
law and held that where an employer had reason to be —
lievewhat he wrote when he wrote it, his letter suggest—
ing that a certain employee had aided and abetted mis —
use ofcompany funds retained itsprivileged status even
though the putative thiefwas, later acquitted of larceny.®
similarly, in FOeyv. Pdarad Comp, even amale
supervisorwas acquitted of sexually assaulting a female
employee, the Court held that a Polaroid executive was
privileged to tell acol league that he remained convinced
of the accused man®s guilt where no evidence existed
that he did not believe it. 1D

Notwithstanding the fine linesbetween mere negli—
gence and recklessness, broad general principles can be
drawn from the foregoing cases. First, statements of
pure opinion about an employee”s conduct, character or
performance are never actionable so long as they imply
no undisclosed facts and no evidence exists diat they
were not genuinelybelievedwhen made. Second, where
defamatory facts are at issue, the publisher®s actual be —
lief in their truth and the absence of recklessness in
holding < id expressing that belief will generally pre—
serve the privilege,- but ifready means ore available to
confirm or refute the validity of the charge wi th littleor
no expense or delay, failure todo somay vitiate the privi—
lege. Third, an employer need not believe charges ofmis —
conduct in order to reveal them to legitimately inter—
ested parties while making reasonable inquiries.
Finally, even false and unsubstantiated hearsay may be
privileged so long as the employer identifies it as such
and does not vouch for its truth or reliability.

2. IVHIidous Motivation
Apart from the content of the communication, the
privilegemay be lost through malicious motives. "Mal —

ice, which destroys the defense of privilege, must be
takentomean that the defamatory words, although spo-

quoting Restatement fSecondi of Torts 55S0B comment g (5th ed.
19771.

96. E.g., rcutioner. Retailers Commercial Agency. Inc., supra n.47,
342Mass.at 521. quoting Pecue v. West, 233N.Y.316,322. 135N.E.
515,517 (1922) (“the conduct which would destroy-a qualified privi—
legemust be "more thanmere negligence orwant of sound judgment*
and there must be more than hasty or mistaken action"").

97. Dexter*s Hearthstde Restaurant. Inc., supra n.50.24 Mass. App.
Ct. at 223.

98. 4S5 F.Supp. 1373 |D. Mass.|, affd, 636 F.2d 1199 (19S0), cert, de —
nied. 454 U.S.S21 (1981).

99. Idat 1380.

100. 400Mass. 82, 94-96(1987!



ken on a privileged occasion, were not spoken pursuant
to the right and duty which created the privilege but
were spoken out"of some base ulterior motive."IlThe
privilege exists to advance legitimate interests, not as a
pretext for giving vent to grudges, prejudices or personal
rivalries. Even valid accusations may be unprivileged if
made for invalid reasons.1?

Where an occasion would otherwise be privileged,
the employee has the burden ofproving improper moti —
vation.1BOften, this isnot easy, particularly because a
combination of proper and improper purposes will not
defeat the privilege. So long as the "motivating force" is
legitimate, ill will is immaterial.Xl Nonetheless, cir—
cumstances may support an inference of nefarious mo —
tives even if the defendant does not admit them. The
jurymay be permitted todecide whether illwill was the
motivating force or merely coincidental where evidence
suggests that the personwho defamed the employee dis—
liked him, Xbwas his rival,18Bbore him agrudge for some
previous incident, Xy vilified him angrily or cursed or
shouted at him,Bmaligned him repeatedly,X® need—
lessly did so in the presence of others, 10or sought to re—
taliate against him for exercising lawful rights.1"

0n the other hand, the privilege is not defeated by
the mere fact that the communication was intemper—
ate."1Although the employer expressed himself more
vehemently than he might have, he may testify that his
motives were legitimate, leaving the jury to find the
truth."3Even ifadefamatory statementwas tingedwith
hostility, so longas itwas made toservea legitimateend,
the privilege remains."1 It is neither surprising nor
blameworthy for an employer to be irked about anem —
ployee's misfeasance or malfeasance. Certainly, juries
should be cautioned not to confuse the intensity ofcon—
cern which justifies the employer®s privilege with the
"malice” which negates it An employer or his agent is
not actingmaliciously simply by doing his job."5

Given the endless diversity of circumstances, the
simplest statement of the rule is that "the defendant is

101. Dexter's Hcarthsidc Restaurant. Inc.. supra n.50, 24 Mass.

App. Ct. at 223.

102. see, e.g., Ezekiel, supra n.24,374 Mass. at390 (employer had no

privilege to accuse employee of stealingcompany property Where it
was motivated by his prior industrial accident claims and a desire to

rid itselfoi those who make theml; Bander, supra n.10,313 Mass, at

344 (where motivated by a desire to humiliate an employee and

"make an example of him," employer had no privilege to viiifyhim

as a "forger™ and a "disloyal disgrace" after he testified to a congres—
sional committee that the company signed policyholders® names to

board of directors election ballots without their consent).

103. Ezekiel, 374 Mass. at 390.

104. 1d. at 391. and cases cited.

105. Grindall Vv. First National Stores. Inc., 330 Mass. 557, 559
(1953); Doane, supra n. 17, 220 Mass. at 176.

106. childs, supra n.71, 226 Mass. at 457.

107. Gnndall, supran.105,330Mass. at 559,mchilds, supran,71,226
Mass. at 457.

10S. Gnndall, supra n.105, 330 Mass. at 559; Pion v. Caron. 237
Mass. 107,110 (1921): Doane. supra n. 17,220 Mass. at 181; Robinson
v. lan A uAt-n, 190 Mass. 161, 166(1906).
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not liable ifhe spoke the words in good faithunder the
right or duty which the occasion created, and that he is
liable ifhe spoke the words from some other motive.""6
3. Recklessly Excessive Publication

Even with the purest of motives and the highest re—
gard for the truth, an employer may still lose his privi—
lege by recklessly giving "excessive publicity" to a de—
famatory communication. This form of abuse lies
neither in the publisher®s illwill nor in his mendacity
but in his amplification of the slander or libel beyond
what isreasonably necessary. An excessive publication
may say more than isrequired to advance a legitimate
purpose, say itmore oftenormore loudly than isneeded,
or gratuitously spread itbeyond the circle of persons en —
titledtohear it."7The plaintiffhas theburden of proving
excessive publication."8

In the early cases, jurieswere permitted to inferfrom
such excesses that the employer”s real purpose was to
injure the employee maliciously rather than to serve a
legitimate end."9But in Galvinv. NewYak NawHa-
vaenev Tihe Supreme Judicial Court
brokenew ground and held tha" the privilege may be lost
even without actual or imputed malice, ifthe publica—
tion is ""so unreasonable or excessive as to constitute an
abuse of the privilege."21 . .

in Bratt v. International Business Machines
Q]’p/ﬂlowever, the Court cutback on the GaMiNrule
and held that even "unnecessary, unreasonable or exces-
si,£" publication will not destroy the privilege unless
the defendant acted recklessly. Even under the older
holdings, the mere fact that bystanders may have over—
heard a slanderous remark would not destroy the privi—
lee,-IBbut Bl'attgoes much further and appears to re—
quire SCIENTtEY: the publisher must know that he is
publishing excessively before the privilege is lost. The
Court in i3|att cited the commentary accompanying
5604 of the Oﬂv—CﬂSWhich sug—
gests that there isno excessive publication so long as the

109. 3andcr, supra n.10,313 Mass. at 345.

110. Guilin, supra r.,21, 341 Mass. at 298; Gnndall, 330 Mass. at
559.

111. Bander, 313 Mass. at 344, Ezekiel, 374 Mass. at 384-89.
112. A twill v.Mackintosh, 120 Mass. 177,1S2-83 (1S76).
113. childs, supra n.71,226 Mass. at 457.

114. sheehan, supra n.46,326 Mass. at 195.

115. DiSilva, supran.57,1985 Mass. App. Div. at6.

116. Doane, supra n.17,220 Mass. at 1S0.

117. see infra notes 125-27.

118. Foley, supra n.4S, 400 Mass. at 95.

119. E.g., Christopher, supra n.70, 214 Mass. at 334,- Atwill, supra
n, 2, 120 Mass. at 133; Brow v. Hathaway, 95 Mass. 239, 242-43
(1866).

120. 341 Mass. 293,298 (1960).

121. 1d.

122. 392 Mass. 50S, 513-17 (1984].
123. E.g.. Billings V. Fairbanks, 136 Mass. 177,179 |18S3].



publisher: (@) reasonably believed that he was pursuing
proper means to communicate with a legitimately in—
terested recipient; or (®) made a merely “incidental™"
publication to unprivileged persons in the ordinary
course of business,-or (9 made a remark which unprivi—
leged persons overheard simply because they were on
the scene. 13

However, at least three different scenarios continue
to exist inwhich the privilege may be lost through ex—
cessive publication. First, the employer may say too
much, disclosingmore factsor indulging inmore hyper—
bole than legitimate ends require.15 Second, the em —
ployer may rebuke the employee too often or with too
much enthusiasm.Third, the employer may lose his
privilege through indiscretion, recklessly spreading the
defamation topersonswho arenot legitimately entitled
to hear it.27Conversely, however, a plaintiffwill not be
heard to complain ifhe was the one who insisted on air—
ing the matter in front of bystanders.1B

The privileged circle expands and contracts from
case to case. ltgenerally includes the plaintiff*s supervi—
sors, I9the company " s attorneys, 1itssecurity personnel
(at least in cases of alleged miscunduct), B persons
whose iobs involve employee relations.2clerical work —
erswho type and transmit sensitive lettersand memo —
randa,l3and any other necessary or legitimately desir—
able participant in the evaluation, investigationor other
activity that renders the communication privileged bt

IH Summary Judgment
"In the area of defamaron, summary judgment pro—

cedures have been described as particularly appropriate
because "the stake here....is free debate. .. .The threat of
beingput to the defense ofa lawsuit. . .may be as chilling
to the exercise of First Amendment freedoms as fear of
the outcome of the lawsuit itelf."" ISTo be sure, persons
who may have lost their good names unjustly through
malicious or reckless vilification are entitled to make

124. Bratt, supra n.47,392 Mass. at 515 mil.

125. E.g., Sheehan. supra n.46,326 Mass. at 193-94 jaunion maga-
-npmirhrlegitimately report that members oi the brotherhood as—
saulted a business agent but an unsubstantiated embellishment sug—
gesting the victimwas "oidenough tobe their iather” was excessivel;
Brow, supran.119.95Mass. 3t243 (employermay accuseemployee oi
thert ifcircumstances warrant such a charge but he may not accuse
herofunchasuty forgooa measure; no allegationscanbemade which
are "not appropriate to the legitimate objects of the occasion™).

126. Sec, e.g., Bander, supran. 10,313 Mass. at 344 (where executive
heatedlycondemned on three differentoccasionsemployee wh o gave-
unwelcome congressional testimony, such "expressions so often re—
peated inamanner sounrestrained were unnecessary inorder tose—
cure the benefit of the privilege"); Doane, supra n.17, 220 Mass. a:
177 ('if there isgreat excess in repeating what he liasheard there is
evidence that the defendant was not acting within the privilege
which the occasion gave him but outside it").

127. E.g., Gal\m, supran.21,341 Mass. at 29S (the privilege was lost
where the employers agent loudlv and repeatedly accused employee
of ihett before a growing crowd of onlookers, even after employee
asked that the inquiry continue inprivate).

their cases toa jury;but some judges are inappropriately
reluctant to dispose of frivolous claims summarily.
There isample support foramore decisive approach in
the appellate decisions. Time and again, summary dis—
missals ofdefamation claims havt been affirmed where
the plaintiffproduced no specific evidence sufficient to
overcome the defendant”s privilege.13!

In employment cares, it ismore than clear that a
plaintiff states no defamation claim ifhe points to no
specific facts suggesting that the employer abused his
privilege.12"A party againstwhom summary judgment
issought isnot entitled to a trial simply because he has
asserted acause ofaction towhich stateofmind isama —
terial element. There must be some indication that he
can produce the requisite quantum of evidence to en—
ablehim toreach the jurywithhis claim."1BIfthe record
contains no evidence that the employer recklessly
abused its privilege, summary judgment for the em —
ployer should be appropriate. Though Bratt v.
tional Business NES was not decided on
summary judgment, its theme is important to many
summary judgment cases: ' the manner of
abuse, recklessness, at least, should be required" to state
aclaim.1®

Particularly when all of the circumstances have
been disclosed and the record is replete with deposi—
tions, affidavits and other documentary evidence, the
courtmay well have all itneeds toaward summary judg—
ment, even when motive, intent or state of mind is at
issue, so long as the plaintiffcan point tono specificevi—
dence from which a jury would be permitted to infer
abuse of privilege.?OMerely suggesting, without more,
that an employer or itsagent may have been hostile to
the plaintiff because of some unrelated event is not
enough to defeat a properly supported motion. %l
"[Wjhere itisunlikely that the plaintiffwill succeed on
the merits of his claim, courts have been more willing,
within the area of libel than elsewhere, to grant sum-

12S, chnstopncr. supra n.70, 214 Mass. at 33-4-35.

129. E.g.,McConc, supran.51,393 Mass. at 236.

130. E.g.,DiSiiva, 19S5 Mass. App. Div. at 6.

131. 1d.

132. E.g..Mendez, supran.17,26 Mass. App. Ct. at 433.

133. E.g.. Arsenault, supra n.9S, 4S5 F.Supp. at 1377.

134. Sander, supra n.10.313 Mass. at 336.

135. ceialu,supran.77,8 Mass. App. Ct. at 74, quoting Washington

Post Co. V.Keogh, 365 F.2d 965,968 (D.C. Cir. 1966), cert, denied, 385

U.S. 1011(1967).

136. E.g., Pntskerv. Brudnov, 389 Mass. 776, 783 (19S31- Myers, su—
pran.33,350Mass. at337. AlIGI. inc.,supra n.12.25 Mass. App. C :.at
398.

137. McConc, supra n.51,393 Mass. at 236.

13S. Dexter"s h"earthsidc Restaurant. Inc., supra n.50, 24 Mass.

App. Ct. at 223.
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maiy judgment."X2With the preservation of free speech
and the uninhibited sharing of information at stake,
there isample reason for such liberality.

IV. Staying Out of Tfouble

No employer can immunize itelffrom defamation
Iitigation, but prudent management can reduce the er—
rors, excesses and Carelessness which most often pro—
duce it

First, with respect to references, the most cautious
policy istogive none atall. Many companies invariably
respond to reference requests with nothing more in—
formative than the title, job description and employ—
ment dates of the person about whom the inquiry is
made. This isthe safest course; but itpoorly serves the
common interest. At some point, an uninformative ref—
erence may even produce a lawsuit for contributing to
another employer®s "negligent hire." Straightforward
opinions about a former employee®s work, work habits
and character are well protected by the employer®s privi—
lege, so long as they are reasonably based and rendered
without unseemly vitriol. Certainly, companies thatdo
give only name, rank and serial number inresponse to
requests for references should do so uniformly, so that
good performers will not be penalized by inferences to
the contrary and poor performers cannot argue that no
reference isagood reference.

Second, evaluations, investigations of misconduct,
references and similarmatters should be coordinated by
persons sensitive to the issues discussed in this article.
In larger organizations, all such matters should be re—
ferred to the personnel department. In smaller ones, at
least one senior manager should be trained and directed
to coordinate them.

Third, sensitive communications should be strictly
confined to those who need to know. When references
are given, employers should take precautions to ensure

142. cCcfalu, supra n.77, S Mass. App. Ct. at 74, quoting Herbert v.
Lando, 568 F.2d974, 979 n.16 (2d Cir. 1977), rev*a on other grounds.

that the inquiring party iswho he claims to be and is
legitimately interested. Internally, oral reviews should
be delivered behind closed doors and no employee
shouldbe dresseddown in front of others. Written evalu—
ations should be typed by trusted secretaries (or the per—
sonswho write them) and delivered to their subjects in
hand. Employers should either destroy copies ofwritten
references, investigatory reports and evaluations after
the event or should keep them under lock and key. Simi —
larly, care should re taken to limit access to data stored
incomputer systems.

.Fourth, no reference, evaluation or report should
contain any information not reasonably related to the
employee”s fitness to perform his job.

Fifth, all investigations, evaluations, and references
should be scrupulously fair, discreetly conducted and
carefully considered. Employees chargedwithwrongdo —
ing should be permitted toexplain themselves, confront
their accusers and challenge any allegations before they
aremade to or in the presence of persons other than au—
thorized investigators.

Finally, employers should closely screen all press re—
leases, newsletters, and other publications. Editors and
managers should think more than twice before publish—
ing derogatory material unless its accuracy is unim—
peachable and the necessity for itspublication isclear.

Conclusion
Reduced to itsessence, the law of defamation gener—

ously protects employers from incurringunfair liability
in the course of legitimate efforts to obtain information
about the talents, ability, conduct and performance of
the.r employees while protecting the employees from
malice, reckless falsity or reckless indiscretion. While
the balance may not be easilystruck inaparticular case,
the governing principles are likely to produce just
resultswhen appliedwith care and reason.

— 1U.S. 153(1979).
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M EMORANDUWM

DATE: April 7, 1992

Senate Lador & Commerce Commitlee

FROM: Rep. Dave Choquette

RE: CSHB 445 (L&C)am, "An Act relating to an

alcohol server education course."

| respectfully request that you schedule CSHB 445 (L&C)am for a
hearing before the Senate Labor & Commerce Committee at your
earliest convience.

As you are well aware, alcohol abuse is a severe problem in Alaska,
impacting individuals, families, and communities throughout our
State. In fact, Alaska ranks 4th in the nation for per capita
alcohol consumption, and has one of the highest rates of fetal
alcohol syndrome in the country, with more than 30 infants born
each year with alcohol related impairments.

In 1990, there were more than 1600 alcohol related vehicular
accidents in Alaska which resulted in more than 40 fatalities. In
Anchorage alone there were more than 1,800 DWI arrests in 1991.

Over the interim | worked with Mothersl Against Drunk Driving
MADD), the alcohol industry, the Department of Motor Vehicles, and
the A.B.C. Board to hello address the alcohol problems our State
faces. One of the results of this cooperative effort is HB 445,

Under HB 445, the A.B.C. Board would establish criteria with which
to evaluate alcohol server education programs currently available,
and then approve a package of alcohol server education courses.
This paclka.?_e would include a variety of courses which would ensure
accessibility to alcohol servers in both urban and rural Alaska.
Various instruction mediums, ranging from classroom instruction to
viewing a video cassette followed by written exercises, would
likely be utilized depending on the program.

Courses would include such topics as alcohol's affect on the bOdY*
and behavior, particularly dr|V|ndg ability, drunk driving and civi
lia b ility laws, identifying fraudulent IDs, methods of recognising

*
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Sen. Drue Pearce

Senate Labor & Commerce Committee
April 7, 1992

Page 2

the problem drinker, use of community treatment programs, and
methods to peacefully terminate service to the problem customer and
get him or her home ‘safely, to name a few.

Alcohol servers would have 30 days from the date the A.B.C. Board
agproves a package to complete a course, and, for new employees,
30 days from the date of hire. Proof of completion of an approved
course must be kept on the licensed premises during working hours.

Alcohol server education is already required by ordinance in the
Municipality of Anchorage.

CSHB 445 (L&C)am, if enacted, should go a long Wa)é towards reducing
incidents of drunk driving, and w ill aid problem drinkers by
helping alcohol servers identify and intervene before they endanger
themselves and others.

This b ill maintains a zero fiscal note, and has the support of the
Alaska Cabaret, Hotel, Restaurant & Retailers Association, the
Anchorage Restaurant & Beverage Association, Mothers' Against Drunk
Driving, the Municipality of Anchorage's Health & Human Services
Commission, the Bristol Bay Area Health Corporation, and the A.B.C.
Board. |I've attached these and other letters of support.

|f you have an uestions, please contact myself or my staff, Josh
FinK, at x2995¥ | P Y Y

Thank you for your timely consideration of this request.
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SPONSOR'S STATEMENT FOR HOUSE BILL 445:
"AN ACT RELATING TO AN ALCOHOL SERVER EDUCATION COURSE"

~ Alcohol abuse is a severe problem in Alaska, impacting
individuals, families, and communities throughout our State. In
fact, Alaska ranks 4th in the nation for per capita alcohol
consumption, and has one of the highest rates of fetal alcohol
syndrome in the country, with more than 30 babies each year born

with alcohol related impairments.

In 1990, there were more than 1600 alcohol related vehicular
accidents which resulted in more than 40 fatalities. 180 of those
accidents were caused by alcohol impaired minors which resulted in
6 of those deaths. In Anchorage alone there were more than 1,800

DWI arrests in 1991.

Over the interim | worked with Mothers' Against Drunk Driving
MADD), the alcohol industry, the Department of Motor Vehicles, and
the A.B.C. Board to address this problem. The result of this
cooperative effort is HB 445,

This legislation would require alcohol servers to take an
approved alcohol server education course within 30 days of being
hired. This training would include such topics as alcohol's affect
on the body and behavior, particularly driving ability, drunk
driving and civil liability laws, identifying fraudulent IDs,
methods of recognizing the OF.roblem drinker, use of community
treatment J)rograms, and handling problem customers to cut off
service and get them home safely.

The A.B.C. board would establish criteria with which to
evaluate education programs currently available, and approve a
package of alcohol server education courses. This package would
Inclu e.a_varlet?/ of approved courses which would ensure
accessibility to alcohol servers in both urban and rural Alaska at
minimal cost, most likely wutilizing instruction mediums varging
from the classroom to the viewing of video cassettes followed by
written excercises or an exam.

~ HB 445, xf enacted, should go a long way towJa)(fds_ reducing
incidents of drunk driving, and w ill aid problem drinkers byV
helping alcohol servers identify and intervene before they endanger

themselves and others.



