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October 4, 1991

MEMORANDUM

TO: Representative Fran Ulmer

FROM: Linda J. S n o v * c / j 2 £ % m /
Legislative Analyst

RE: Repetitive Strain Injury Associated with Use of Video Display Terminals

Research Request 92.043

You asked for information aDout adverse health effects associated with the use 
of video display terminals (VDTs). You specifically asked about the incidence 
and seriousness of repetitive strain injuries (RSI), and what Alaska state 
government positions are most at risk for this type of injury.

In this report, we present a summary of a recent report by the National 
Institute for Occupational Safety and Health (NIOSH) entitled Occupational 
Health Aspects of Work with Video Display Terminals. Next we discuss the 
types of occupations that are most likely to be affected by RSI and other 
injuries associated with VDT usage.2 We then identify which positions held 
by state employees are most at risk to develop the foregoing types of injuries.

SUMMARY OF RECENT NATIONAL INSTITUTE OF OCCUPATIONAL SAFETY AND HEALTH REPORT

Today, about half the jobs in the U.S. involve work with VDTs. Many studies 

have examined the possible health effects of VDT use. A recent unpublished 
report by the NIOSH (February 1991) entitled Occupational Health Aspects of 
Work with Video Display Terminals reviews and summarizes the existing reports 
on the subject. The report discusses four areas of health concern for VDT 

users. These areas are visual system dysfunction (eye strain), musculoskeletal 
disorders, stress and adverse pregnancy outcomes.

'This study was completed by NIOSH in February 1991. It has not yet been 

publi shed.

"Repetitive strain injury results from repeating the same motion over and 
over. It can lead to inflammation of joints and pain and numbness of 

extremities.
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Eye Strain

Eye strain (including sore eyes, blurred vision and headaches) is the most 

common health complaint of VDT users. At least 50 percent of VDT users have 
reported occasional symptoms of eye strain, although eye strain is not unique 

to VDT work. There is little evidence of enduring functional problems 
resulting from VDT-related eyestrain. Recent studies suggest no link between 

the use of VDTs and increased risk of cataract development.

Some suggestions to lessen the adverse impact of VDT work on vision are: 1) to 
test and correct the vision of the affected workers; 2) to modify VDT display 
characteristics such as contrast, sharpness, type design, image stability and 
color to reduce discomfort; and 3) to provide <. lequate and appropriate 
workplace lighting.

Musculoskeletal Disorders

Early NIOSH studies have shown that 75 percent of VDT workers experience 

occasional back and neck discomfort on the job. More recent NIOSH studies show 
that 20 to 25 percent of VDT workers experience almost daily upper torso 

discomfort.

Musculoskeletal disorders include repetitive strain injuries (RSI). About 40 
percent of 834 newspaper employees studied reported symptoms of cumulative 
trauma disorder during a one-year period. Neck and shoulder pain were
prevalent complaints of the subjects. However, recent studies have shown that
the hand and wrist are also susceptible to musculoskeletal disorders in VDT 

work. Although there is no conclusive evidence of RSI from use of VDTs, the 
World Health Organization stated in a recent report that injury from repeated 
stress is possible. Recent studies seem conclusive that chronic pain and 

disability are influenced by cultural, social and psychological forces.
However, physical causes of chronic pain and disability cannot be ruled out.

Evidence exists that ergonomic changes in the work environment can reduce 
musculoskeletal discomfort associated with VDT use. It appears that the
stationary and sedentary characteristics of VDT work are the primary risk 
factor. Tasks can be redesigned to allow for job rotation and more frequent 

rest breaks. Improved work station design may lessen musculoskeletal 
discomfort.

Stress

A third health effect examined in the NIOSm study is stress. In the U.S., 
increased VDT usage has caused a change in the content and organization of work 
tasks. Following is a list of factors that contribute to stress in VDT 

workers:
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increased worK pressure:

•'educed autonomy;

increased management control over the work process;

concerns about computer breakdowns and delays;

physical immobility;

excessive repetition;

reaucea skill and experience levels;

reduced tasx variety; and

more uncertaintv over job security and promotion opportunities.

Although stress is apparent in all VDT-related jobs, it is most pronounced in 
lower-level clerical jobs. Stress may result in mental disorders, 

cardiovascular diseases and psychological disorders. In Cal ifornia, 70 percent 
of workers compensation claims from stress came from white collar workers, and 
40 percent came from the sales and clerical level. Stress can be relieved by 
making jobs challenging and varied; making sure that tasks have some kind of 
closure, or an end product; and by improving the social environment of the 

workplace.

Adverse Pregnancy Outcomes

It has long been claimed that VDT usage causes adverse pregnancy outcomes; 
however, no conclusive evidence of any relationship between VDT use and adverse 
pregnancy outcomes is available. A recent NIOSH report on the subject found 

no relationship between the two.

AT-RISK OCCUPATIONS

According to Betsy Jordon with the Bureau of Labor Statistics in Washington, 
D.C., disorders associated with repetitive motion (RSI) now make up 52 percent 
of reported job-related illnesses. Reports of carpal tunnel syndrome have 
increased more rapidly in recent years than reports of any other job-related 

illness.3

3Carpal tunnel syndrome is the swelling of the tendons where they pass 
through the front of the wrist. The resulting pressure can cause pain, 

numbness and weakness of the hands.
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Barbara Webster, with the Liberty Mutual Insurance Company, stated that 1.5 
percent of that company s insurance claims, and 2.5 percent of their costs in 
1990, were for RSI. The average award per case in 1990 was $6,168. Ms. 
Webster said that no one in the insurance industry keeps statistics on the 
occupations of those making claims for RSI, but managers in the insurance 
industry generally believe keyboard operators are one of the highest at-risk 
groups for that type of injury. The industries most affected by RSI are:

meat and Douitry cutting and packing industry;

electronic manufacturing industry;

telephone operators; and

data entry'secretarial agencies.

The fourth category, secretarial and data processing agencies, file 1 percent 
of all workers' compensation claims in the U.S. A large number of claims for 
RSI are filed by reporters, automotive workers, and upholsterers.

In Alaska, 289 of 11.998 workers compensation claims made in 1990 were for 
inflammation of the joints. According to Jim Wilson, labor economist with the 
Alaska Department of Labor, this category of injury is caused almost 
exclusively by repetitive motion. Carpal tunnel syndrome is not included in
the foregoing category of injury and is difficult to separate from its primary

category of nervous system disorders.

STATE EMPLOYEES IN AT-RISK OCCUPATIONS

Table A (attached) presents a list of the most obvious job classes at risk to 

develop RSI and other VDT-associated health disorders in Alaska state 
government. It is difficult to tell what the exact duties of a particular 
position may entail, however, those listed in Table A are likely to require 
many hours of typing or data entry using VDTs. Just as some of these positions 
may not use VDTs for a significant portion of their duties, many other job 
classes not listed here (the state has over 1,300 job classes) may use VDTs for 
a major portion of their work day. The 2,056 positions represented by these 
job classes account for nearly 10 percent of the total positions in state 

government.4

I hope this information is helpful to you. If you have further questions, 

please feel free to call this office.

Attachment

‘The state FY 92 budget (after vetoes) funas 21,018 positions.



CLASS
CODE

T A B L E  A

State of Alaska Positions at Risk 

for Repetitive Strain Injury 

(as of S e p t e m b e r  1991)

CLASS TITLE
N U M B E R  O F  
P O S IT IO N S

1
1122 C lerk  Typ ist II 931
1123 C lerk  Tvp ist III 786 I
1145 Leqa i S e c re ta rv  I 991
1146 Leqa i S e c re ta rv  II 301
1151 S ecre ta rv  I 1061
1152 S e cre ta rv  II 241 |
1182 C o rre sp o n d e n ce  S e c re ta ry  I 4  i

1183 C o rre so o n a e n c e  S e c re ta rv  II 4 I

1184 C o rre sp o n d e n ce  S e c re ta ry  III 121 j
1185 A dm inistrative S u p p o rt T e c h n ic ia n  I 31
1186 A dm inistrative S u p p o rt T e c h n ic ia n  II 01
1187 A dm inistrative  S u p p o rt T e c h n ic ia n  III 91
1188 Adm inistrative S u p p o rt T e c h n ic ia n  IV I 41
1191 Data P ro c e ss in g  C le rk  I 381
1192 Data P ro c e ss in g  C le rk  II 601
1193 Data P ro c e ss in g  C le rk  III 161
1201 A ccounting  C le rk  I 41

• 1202 A ccountinq  C le rk  II 981
1203 A ccountinq  C le rk  III 1441

1204 A cco u ntan t I 41
1205 A cco u ntan t II 261
1210 A ccountinq  T e c h n ic ia n  I 1001

1211 A ccountinq  T e ch n ic ia n  II 66  i
1212 A ccountinq  T e c h n ic ia n  III 321
1217 Perm anen t F u n d  D iv id end  S p e c ia lis t  I 111

1218 Perm anen t F u n d  D iv id en d  S p e c ia lis t  II 21
1219 Perm anent F u n d  D iv id end  S p e c ia lis t  III 21
1610 Data P ro c e ss in q  A ss is ta n t 21 1
1611 Data P ro c e ss in q  T e c h n ic ia n  I 141

1612 Data P ro c e ss in g  T e c h n ic ia n  II 271
1613 Data P ro c e ss in q  T e c h n ic ia n  III 1 2 !

1621 A nalyst P ro g ram m er I 1 0 !

1622 A nalyst P ro q ram m er II 26!
1623 A nalyst P ro q ram m er ill 6 4 1

1624 A n a iv s i P ro q ram m er IV 9 2 !

1625 Analyst P ro g ram m er V 321

Total 2.056 i

N o te : T h is  tab le  p resen ts the n u m b e r of e x is t in g  sta te  positio ns. T h e se  

p o s itio n s m ay or m ay not be  tilled a t a n y  g iven  tim e.

S o u rc e : A la s k a  D epartm ent of A d m in is tra tio n . D iv is io n  ol Pe rso nn e l. 

P re p a re d  bv  the Leg isla tive  R e s e a rc h  A g e n c y . O cto b e r 1991 (92.CM3A).



Strain in the hand
T h e  g r o w t h  o f  p e r s o n a l  c o m p u t e r  
u s e h a s c o i n d d e d  w i t h  a n  
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discs.
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Carpal tunnel 
syndrome:
Numbnesn, pain, 
tinging and aching 
sensationii in the wrist 
caused by too much 
pressure on the median 
nerve of tire wrist

Rotator cuff Injury:
Pain and limited motion 
in the shoulder caused 
when one or more of the 
four rotator cuff 
tendons is inflamed. ■ Pot&*' '

bKMMg

Tandlnltls
Swelling, 
tenderness and 
weakness in the 
hand, ebow or 
shoulder due to 
inflammation o( 
tendons.
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Pain, swelling 
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the ebow caused 
by inflammation 
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Offered: 2/21/92
Title: An Act relating to

video display terminals 
Sponsor: Reps Ulmer, B. Davis, Bruckman
Requestor:

F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O .  C S H B 3 8 5

1 9 9 2  L E G I S L A T I V E  S E S S I O N

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY93 FY94 FY95 FY96 FY97 FY98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

Department Affected: 
BRU: 

Component:

UNIVERSITY OF ALASKA 
ALL 
ALL

Component Serial No: ALL

CAPITAL 0.0 0.0 ! 0.0 | 0.0 0.0 0.0

REVENUE FD SOURCE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER FUNDS
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: - 0 -

ANALYSiS (Attach additional pages as necessaiy)
The responsibilities that would be imposed by this bill can be accommodated by the reallocation of 
existing Risk Management resources already dedicated to workplace safety training. It should also 
be noted that CSHB385 s requirements could be incorporated within the workplace safety requirements 
proposed by CSSB320, "Act relating to occupational safety and Health."

' a ' t i fd, DirectdrPrepared by: Marsha Hubbard,
Division: Statewide Budget Office

Approved by: Brian Rogers, Vice President fp 
Agency: University df Alaska

Phone: 474-7593
Date: 2/27/92

Date: 2/27/92

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted
Agency(ies)

Rev 10/90 Page 1 of 1



' STATE OF ALASKA 

1992 LEGISLATIVE SESSION(
Revision Date: March 20, 1992

Title: Relating to video display terminals

i  M l.  -7
Bill Version: 

i (S) Publish Date: 3  ~ < 3 7 -  ^ 2
Department Affected: Revenue_______________________
B R U : A dm in istra tio n  &  S u p p o rt____________________________

Component: Administrative Services-__________________

Sponsor U lm er

Requestor Senate State A ffa irs Committee 

Expenditures/Revenues: (Thousands o f Dollars)

Component Serial No.

0 1 2 5

O P E R A T IN G F Y  93 F Y  94 F Y  95 F Y  96 F Y 9 7 F Y  93

PERSO N A L S E R V IC E S

T R A V E L

C O N T R A C TU A L 5.0 1.0 1.0 1.0 1.0 1.0

SU P P LIES 1.0

EQ U IP M EN T

LAN D &  S T R U C T U R E S

G R A N TS. C L A IM S

M ISC E L L A N E O U S

T O T A L  O P E R A T IN G 6.0 1.0 1.0 1.0 1.0 1.0

CAPITAL

R E V E N U E  FU N D  S O U R C E

FU N D IN G : (Thousands o f Dollars)

G E N E R A L  FUND 6.0 1.0 1.0 1.0 1.0 1.0

F E D E R A L  FUN DS

O TH ER FUN D SO U R C E

T O T A L 6.0 1.0 1.0 1.0 1.0 1.0

P O SIT IO N S:

F U L L -T IM E
|

P A R T -T IM E

TE M P O R A R Y

A N A L Y S IS :T h e  Department o f Revenue would require 9 designated worksite representatives. T h is  fisca l 

includes training, printing and notice distribution expenses. It does not include any equipment 

repairs, upgrades or replacement.

-
Jrepare tl by: lra c v  L. M cU iH

D iv ision :

Approved by Comm iss ioner : Darrel J. R exw inke l1 /~ 
Agency : Revenue_____________________
Distribution (by preparer): Legislativei Agency ties).



S T A T E  O F  ALASK. \ 
1 9 9 2  L E G I S L A T I V E  S E S S I O N

Revision Date: _________________________

Trtla: "An Act 'relating to v ideo

____________ d i s p l a y  terminals.,11

Sponsor: Rep. Ulmer________________

Requestor: Senate State Affairs

‘ Bill Version: C k  3 g 5CU C W  
(S) Publish Date: 3  " £  *7 -  93.

Department Affected: D e pa rt me nt or u o r r e c t i o n s

BRU: ________S tatewide_Operati on s__________________

Component: Various

C O M P O N E N T  SERIAL NO .

E X P E N D I T U R E S / R E V E N U E S :  p/housands of Dotes)

O P E R A T I N G F Y  93 FY 94 FY 95 FY 96 FY 97 F Y  98

P E R S O N A L  S ER VI C E S

T R A V E L 6.7 6.7 6.7 6.7 6.7 6.7

C O N T R A C T U A L .8 .2 7 . 2 ( 7 .2

S UP PLIES

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S ,  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G 7.5 6.9 6.9 6.9 6.9 6.9

C A P I T A L - 0 - -0- -0- -0- -0- - 0 -

•J U »;
R E V E N U E  

F U N D  S O U R C E :

FUNP'ING: (Thousands of DoAars)

G' N E R A L  F U N D 7.5 6.9 6.9 6.9 6.9 6.9

F i D E R A L  F U N D S

O T H E R

F U N D  S O U R C E :

T O T A L 7.5 6.9 6.9 6.9 6.9 6.9

POSITIONS:

FULL-TIME I I I I

P A R T - T I M E I I I I

T E M P O R A R Y I I I

Estimate of current year impact:_

A N A L Y S I S :  (Attach a separata page h lecossary.)

P l e a s e  see at ta che d fiscal analysis.

PrnfinrAd R y  Diane Schenker, leg isl at iv e L i a i s o n Phone: 46 5- 3 3 7 6

Division- Off i c e  of the C o m m i s s i o n e r Date: 03 /2 4 / 9 2

Approved by Commissioner:  :----------

Agency:  D e p a r t m e n t  of Correc ti on s

:er

Date: 03/2- --'92

Oiatnbiroofi (by p r t f u r v h  FVt. L i> a * i*g v i Sponsor. Rsotwctor. Q M B/D 8R . G ov. O fc.. U Im p o c fd  A g « / ic v lw l.

R*v 10/7/31 P» g* * o* Z-

FISCAL NOTE Corrections 7.5



C O N T I N U A T I O N  O F  F I S C A L  A N A L Y S I S

B I L L :  C S H B  385 (L&C) " A n  A c t  r e l a t i n g  t o  v i d e o  d i s p l a y
t e r m i n a l s . "

T h e  b i l l  w o u l d  r e q u i r e  e a c h  s t a t e  a g e n c y  t o  a p p o i n t  a p e r s o n  
r e s p o n s i b l e  f o r  p r o v i d i n g  i n f o r m a t i o n  o n  t h e  r i s k s  a n d  p r o p e r  u s e  
o f  v i d e o  d i s p l a y  t e r m i n a l s  (VDls) at e a c h  " q u a l i f i e d  w o r k  site." 
A  q u a l i f i e d  w o r k  s i t e  m e a n s  a c l u s t e r  o f  at l e a s t  f o u r  VDTs.
T h e  D e p a r t m e n t  of A d m i n i s t r a t i o n  w o u l d  b e  r e q u i r e d  to  t r a i n  the 
a p p o i n t e e s  in  t h e  p r o p e r  u s e  of V D T s  t o  a v o i d  o r  l e s s e n  r i s k s  
i n v o l v e d  w i t h  i m p r o p e r  use. T h e  D e p a r t m e n t  of A d m i n i s t r a t i o n  has 
s u b m i t t e d  a f i s c a l  n o t e  b a s e d  o n  t h e  a s s u m p t i o n  t h a t  t h i s  t r a i n i n g  
w o u l d  b e  p a i d  f o r  b y  t h e  s t a t e  a g e n c i e s  r e c e i v i n g  t r a i n i n g .

N O T E :  T h e  D e p a r t m e n t  w i l l  r e q u e s t  t h a t  t r a i n i n g  b e  p r o v i d e d  in
w r i t i n g  or o n  v i d e o t a p e  in o r d e r  t o  r e d u c e  t r a v e l  c o s t s  t o  zero; 
h o w e v e r ,  b a s e d  o n  a s s u m p t i o n s  in t h e  D e p a r t m e n t  of A d m i n i s t r a t i o n ' s  
f i s c a l  note, t h e  f o l l o w i n g  c o s t s  a r e  e s t i m a t e d  f o r  t r a i n i n g :

T r a v e l  Costs: T h e  D e p a r t m e n t  w o u l d  s e n d  t h e  f o l l o w i n g  n u m b e r s  of
a p p o i n t e e s  t o  y e a r l y  t r a i n i n g  in e i t h e r  A n c h o r a g e ,  F a i r b a n k s ,  or 
J u n e a u .  It is a s s u m e d  t h a t  curr e n t  a i r f a r e s  w i l l  r e m a i n  c o n s tant, 
a n d  t h a t  e a c h  t r a i n i n g  s e s s i o n  w i l l  r e q u i r e  o n e  o v e r n i g h t  a n d  full
d a y  o f  p e r  

L o c a t i o n

diem.

#  of
w o r k s i t e s t r a n s p o r t a t i o n p e r  d i e m T o t a l

A n c h o r a g e 6 0 . 0 0 0 . 0 0 0 . 0 0

P a l m e r 3 0 . 00 1 0 3 . 0 0 108.00

K e n a i 3 28 2 . 6 0 1 0 8 . 0 0 3 9 0 . 6 0

S e w a r d 1 7 6.20 3 6 . 0 0 1 1 2 . 2 0

K o d i a k 1 2 7 6 . 0 0 9 5 . 0 0 3 7 1 . 0 0

D i l l i n g h a m 1 4 4 6 . 0 0 95. 00 541 . 0 0

F a i r b a n k s 2 0 . 00 0 . 0 0 0 . 0 0

N o m e 2 1 2 2 8 . 0 0 1 9 0 . 0 0 1 4 1 8.00

B e t h e l 2 1 3 8 8 . 0 0 1 9 0 . 0 0 1 5 7 8 . 0 0

K o t z e b u e 1 6 14.00 95. 00 709 . 0 0

B a r r o w 1 470 . 0 0 9 5 . 0 0 56 5 . 0 0

J u n e a u 3 0 . 00 0 . 00 0 . 0 0

K e t c h i k a n 2 4 96.00 1 9 0 . 0 0 6 8 6 . 0 0

S i t k a

T O T A L  C O S T S

1 174.00 9 5 . 0 0 26 9 . 0 0  

S 6 . 7 4 7 . 8 0

C o n t r a c t u a l  Costs: T h e  D e p a r t m e n t  of A d m i n i s t r a t i o n ' s  f i s c a l  n o t e
a s s u m e s  t h a t  c o n t r a c t u a l  c o s t s  for p r e p a r i n g  a n d  p r e s e n t i n g  the 
t r a i n i n g  w i l l  be p a i d  by the r e c e i v i n g  a g e n c i e s .  It is a s s u m e d  
t h a t  t h e  c o n t r a c t u a l  c o s t s  i d e n t i f i e d  e a c h  y e a r  in t h a t  f i s c a l  no t e  
w i l l  b e  d i v i n e d  a m o n g  the a g e n c i e s  r e c e i v i n g  t r a i n i n g ,  or 
a p p r o x i m a t e l y  25 agenc i e s ,  to e s t i m a t e  t h e  c o s t  t o  t h i s  D e p a r t m e n t .

(page 2 of 2)



Revision Date.; Department Affected: Labor_____________________

Title: “An Act relating to video display________ B R U :  Workers' Compensation &  Admin. Svcs.

_______________ terminals."______________________________  Component* Workers' Compensation

Sponsor: Representatives Ulmer, B. Davis  &  Labor Market Information____________

Requestor: House State Affairs_____________________  C O M P O N E N T  S E R I A L  NO. 344 & 336

 o-r,w ,vn Bji jrsibn: CSHB 385 (STA)

1992 LEGISLATIVE S E S S I O N  (H) Publish Date: 2/18/92

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

O P E R A T I N G F Y  93 FY 94 F Y  95 F Y  96 F Y  97 FY 98

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

S U P P L I E S

E Q U I P M E N T

L A N D & S T R U C T U R E S

G R A N T S , C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G 0.0 0.0 0.0 0.0 0.0 0.0

C A P I T A L

R E V E N U E  

F U N D  S O U R C E :

F U N D I N G :  (Thousands of Dol ars)

G E N E R A L  F U N D

F E D E R A L  F U N D S

O T H E R

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

F ULL-TIME I I

P A R T - T I M E I I

T E M P O R A R Y I I

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary)

This bill requires a report to be prepared by the Department of Labor concerning video display terminal 

injuries. The department can report to the legislature on injuries identified on the Initial Report of 

Occupational Injury For m  completed by both th° employee and employer and collected by the Workers' 

Compensation Division. There would be no additional fisca' impact to the department.

Prepared by: Arbe Williatrre^peciai Assistant 

Division: Commissioner's-Otfice a f\

Approved by Commission?

Agency: Department oT’Cfibor

J Q k
shire. Acting Commissioner

P h o n o  : 

Date :

Date:

465-2700

1/28/92

1/28/92

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor. OM3, & Impacted Agency(ies).

Rev 107/91 Page 1 of 1

F ISCAL  NOTE L a b o r



Revision Date:
(H) Publish Date: 2/18/92

Department Affected: Administration_______________________

s ill V e rs io n :^ ft* *  3 6 5 ( S T A )

Title: Relating to video display terminals. BRU: Personnel/OEEO
Component: Personnel/OEEO

Sponsor: Ulmer
Requestor: House Stale Affairs COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands ol Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL 8.0 1.7 1.7 1.7 1.7 1.7
CONTRACTUAL 20.5 4.3 4.3 4.3 4.3 4.3
SUPPLIES
EQU IPMENT

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING 28.5 6.0 6.0 6.0 6.0 6.0

CAPITAL 0 0 0 0 0 0

REVENUE 
FUND SOURCE:

FUNDING: (Thousands o( Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE: l/ARec't 28.5 6.0 6.0 6.0 6.0 6.0
TOTAL 28.5 6.0 6.0 6.0 6.0 6.0

POSITIONS:
FULL-TIME

PART-TIME
TEMPORARY

Estimate of current year impact:

ANALYSIS: (Attach a separate page it necessary.) 

See Attached.

. ic pd ic u  uy. n  n. uircwiur 1
Divisiorjt-'PersonneirOEEO / /

' //.'
Approved by Commissioner: Nancv Bear Usera / /  / / '
Agency: Administration / /  v / /  ✓

Phone: 465-4430
Date: January 28. 1992

Date: / P  / * ? 'T/ --------  — r
Distritxjtion (by preparer): Leg. Fin.. Legislative Sponsor, Requestor. OMB/OBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 Page 1 ol _2_
*<-£GK/281Ui$n

F IS C AL  NOTE Adm in . 28.5



/iTATE O F  A L A S K A
j2 LEGISLATIVE SESSION

ANALYSIS: (continued)

B IL L  NO.<*HB 3 8 B fen j\ 
X - l B ' l  2.

This bill requires the Department ol Administration to train employees designated by all agencies on the hazards ol video display terminals and the 
measures that may be taken to avoid or lessen those hazards. We estimate that 500 employees will need to be trained initially. For this initial training, 
it is cost effective to take the training to the vanous locations. First year costs are lor the development cl the training, preparation and printing ol required 
notices, course negotiation and contracted instructor costs. Travel lor delivering the training throughout the state is provided.

For the second and subsequent years, we anticipate offering the training twice annually, but only in Juneau, Anchorage and Fairbanks. Agencies will be 
expected to send their new designated employees to one of these courses.

mieragency receipts are shown as the funding source on the assumption that agencies will pay the costs. II that assumption is incorrect, the funding source 
'••ill be general funds.

2/LEG92/2815a.kp/2 Page 2 1 of 2
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A laska S tate  L egislature
H O U S E  OF R E P R E S E N T A T IV E S

r e p r e s e n t a t i v e  F r a n  U l m e r

TO: S e n a t o r  I
L a b o r  & <

F R O M : R e p . Frai

M E M O R A N D U M

! T e a r c e ,  C h a i r  
.erce C o m m i t t e e

M a r c h  30, 1992

RE: C S H B  3 8 5  (L&C)\ a m  - V i d e o  D i s p l a y  T e r m i n a l s

I a m  r e q u e s t i n g  a h e w i n g  on  t h i s  l e g i s l a t i o n  a t  y o u r  e a r l i e s t  
c o n v e n i e n c e .

H B  3 8 5  w a s  c r e a t e d  in r e s p o n s e  t o  a g r o w i n g  h e a l t h  p r o b l e m  a m o n g  
s t a t e  w o r k e r s  w h o  s p e n d  l o n g  h o u r s  in  f r o n t  o f  t h e i r  V i d e o  D i s p l a y  
T e r m i n a l s  ( V D T s ) . V D T  w o r k p l a c e  i n j u r i e s  i n c l u d e  e y e  strain, 
s t r e s s  a n d  m u s c u l o s k e l e t a l  d i s o r d e r s  (wrist, b a c k  a n d  n e c k  
i n j u r i e s )  i n c l u d i n g  h o s t  o f  a i l m e n t s  d u b b e d  " r e p e t i t i v e  s t r a i n  
i n j u r i e s "  o r  RSI.

A c c o r d i n g  t o  t h e  F e d e r a l  B u r e a u  o f  L a b o r  S t a t i s t i c s ,  d i s o r d e r s  
a s s o c i a t e d  w i t h  r e p e t i t i v e  s t r a i n  i n j u r i e s  n o w  r a n k  a m o n g  t h e  
h i g h e s t  r e p o r t e d  w o r k p l a c e  i n j u r i e s  i n  t h e  U.S. ( m ore t h a n  52%). 
F o r  i n s t a n c e ,  in r e c e n t  y e a r s  t h e  c a s e s  o f  c a r p a l  t u n n e l  s y n d r o m e  
( s w e l l i n g  o f  t e n d o n s  in  t h e  wrist) h a v e  i n c r e a s e d  m o r e  r a p i d l y  t h e n  
a n y  o t h e r  j o b  r e l a t e d  I l l n e s s .  I n s u r a n c e  i n d u s t r y  s o u r c e s  b e l i e v e  
t h a t  k e y b o a r d  o p e r a t o r s  a r e  o n e  o f  t h e  h i g h e s t  a t - n s j c  g r o u p s .

In m a n y  c a s e s ,  t h e  r e m e d y  for t h e s e  c o n d i t i o n s  a l r e a d y  e x i s t s  in 
t h e  w o r k p l a c e .  E d u c a t i n g  w o r k e r s  o n  t h e  p r o p e r  p o s i t i o n i n g  of V D T  
m o n i t o r s ,  k e y b o a r d s  a n d  c h a i r s  c a n  g o  a l o n g  w a y  t o  a l l e v i a t i n g  
t h i s  p r o b l e m .  H o w e v e r ,  p h a s i n g  o u t  o r  r e m o d e l i n g  " u n h e a l t h y "  w o r k  
s t a t i o n  c o n f i g u r a t i o n s  a n d  f u r n i t u r e  is a l s o  e s s e n t i a l .

C S H B  385 (L&C) s e e k s  t o  r e m e d y  t h i s  s i t u a t i o n  f o r  s t a t e  w o r k e r s  by:

* R e q u i r i n g  t h e  t r a i n i n g  of s u p e r v i s o r y  s t a f f  a b o u t  t h e  c a u ses, 
r e m e d i e s  a n d  p r e v e n t i o n  of  V D T  r e l a t e d  i n j u r i e s .

* R e q u i r i n g  t h e  p o s t i n g  o f  n o t i c e s  in t h e  w o r k p l a c e  to  a d v i s e  
s t a t e  e m p l o y e e s  a b o u t  t h e  s a f e  u s e  o f  V i d e o  D i s p l a y  T e r m i n a l s .

Si.n»* C a p i t o l  
J u n e a u .  A K  998<>Hirt2

Cj

4155-4947 
F a \  4155-2IOH



M a r c h  30, 1992 
C S H B  385 (L&C) 
P a g e  T w o

* R e q u i r i n g  t h a t  f u t u r e  p u r c h a s e s  o f  o f f i c e  f u r n i t u r e  a n d  
e q u i p m e n t  m e e t  e n g i n e e r i n g  s t a n d a r d s  t h a t  r e d u c e  t h e  h e a l t h  
r i s k s  a s s o c i a t e d  w i t h  VDTs.

* R e q u i r i n g  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  t o  r e p o r t  t o  t h e  
l e g i s l a t u r e  o n  t h e  i m p l e m e n t a t i o n  o f  t h e  r e q u i r e m e n t s  a f t e r  
t h e  f i r s t  a n d  s e c o n d  y e a r s  f o l l o w i n g  p a s s a g e  o f  t h e  bill.

C S H B  385 (L&C) h a s  a f i s c a l  n o t e  o f  2 8 . 5  f o r  t h e  f i r s t  y e a r  of 
i m p l e m e n t a t i o n  to  b e  g e n e r a t e d  t h r o u g h  i n t e r a g e n c y  r e c e i p t s  s h a r e d  
a m o n g  all s t a t e  a g e n c i e s .

T h i n k  of H B  385 as a d o s e  of  p r e v e n t a t i v e  m e d i c i n e .  B y  m o v i n g  n o w  
to  a n s w e r  t h e  h e a l t h  c o n c e r n s  of  s t a t e  w o r k e r s ,  w e  w i 1 ! a l s o  b e  
s a v i n g  t h e  s t a t e  m o n e y  b y  e l i m i n a t i n g  t h e  c a u s e s  o f  a g r o w i n g  
n u m b e r  o f  h e a l t h  i n s u r a n c e  claims.
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OFFERED IN THE SENATE

TO: CSHB 385 (L&C) am

Page 2, line 12, after

Insen "The Department of Administration shall collect information on the effective use of video 

display terminals and related workstation furniture from federal agencies and other sources, including 

the American National Standards Institute, the Occupational Safety and Health Administration, and the 

National Institute for Occupational Safety and Health, and shall make the information available to state 

agencies."

Page 2, lines 25 - 29:

Delete all material and insert:

"(d) With respect to office equipment related to video display terminal workstations at 

which video display equipment will be used by an employee for repetitive keyboard activity, 

including data entry, data inquiry, or text processing, for more than four hours per day, a state 

agency shall, before purchasing, leasing, or installing the equipment, review and consider whether 

the equipment is capable of being used in an ergonomically proper manner, using as a guideline 

the American National Standard for Human Factors for Engineering of Visual Display Terminal 

Workstations, ANSI/HFS Standard No. 100-1988, or a subsequent revision of that standard."

7-L51567NP.2 ^
Cramer

04/29/92

A M E N D M E N T





A laska S tate Legislature
H O U SE  OF R E P R E S E N T A T IV E S

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M A p r i l  5, 1992

TO: S e n a t o r  D r u e  Pearce, C h a i r
L a b o r  & C o m m e r c e  C o m m i t t e e

F R O M : R e p .

RE: C S H B  389 "An A c t  r e l a t i n g  to  r e c y c l i n g  o f  l e a d  a c i d
b a t t e r i e s . "

I a m  r e q u e s t i n g  a h e a r i n g  o n  t h i s  b i l l  a t  y o u r  e a r l i e s t  
c o n v e n i e n c e .  I e x p e c t  t h e  b i l l  t o  m o v e  o u t  o f  t h e  C o m m u n i t y  and 
R e g i o n a l  A f f a i r s  C o m m i t t e e  today.

H B  389 is d e s i g n e d  t o  h e l p  r e m o v e  a h i g h l y  t o x i c  c h e m i c a l  (lead) 
f r o m  t h e  e n v i r o n m e n t .  E v e r y  y e a r  t h o u s a n d s  o f  l e a d  a c i d  b a t t e r i e s  
a r e  d i s p o s e d  o f  i m p r o p e r l y  in A l a s k a ,  p o s i n g  a s i g n i f i c a n t  h e a l t h  
risk. H B  389 s e e k s  t o  a l l e v i a t e  t h i s  p r o b l e m  b y  o f f e r i n g  
i n c e n t i v e s  t o  b o t h  t h e  c o n s u m e r  a n d  t h e  d i s t r i b u t o r  to  r e c y c l e  le a d  
a c i d  b a t t e r i e s .

T h e  S e n a t e  CS for C S H B  389 (C&RA) i n c l u d e s  s e v e r a l  c h a n g e s  as a 
r e s u l t  o f  i n p u t  f r o m  e n v i r o n m e n t a l ,  l e g a l  a n d  i n d u s t r y  i n t e r e s t s  
c o n c e r n e d  a b o u t  t h e  l e g i s l a t i o n .  I b e l i e v e  t h e  S e n a t e  CS m a k e s  
t h i s  l e g i s l a t i o n  m o r e  a d a p t a b l e  t o  t h e  unique, c o n d i t i o n s  r e g a r d i n g  
c o m m e r c e  a n d  r e c y c l i n g  of  l e a d  a c i d  b a t t e r i e s  in A l a ska.

I f  e n a c t e d ,  H B  389 would:

* r e q u i r e  r e t a i l e r s  a n d  w h o l e s a l e r s  t o  a c c e p t  a u s e d  b a t t e r y  in 
e x c h a n g e  f o r  a n e w  one.

* r e q u i r e  t h a t  u s e d  b a t t e r i e s  b e  in r e a s o n a b l y  s o u n d  a n d  c l e a n  
c o n d i t i o n  w h e n  d e l i v e r e d  for a r e f u n d .

* a l l o w  f o r  the a s s e s s m e n t  of a m i n i m u m  $ 5 . 0 0  " c o r e  c h a r g e "  
r e d e e m a b l e  w h e n  a u s e d  b a t t e r y  is r e t u r n e d  t o  t h e  r e t a i l e r  or 
c o m m u n i t y  r e c y c l i n g  center.

Stale Capitol 
Juneau. A K  tI'JfSt H-IISJ

(907) 4(55-4947 

l ;a\ 4(55-2108



A p r i l  5, 1992 
H B  389 
P a g e  T w o

* a l l o w  t h e  r e t a i l e r  t o  k e e p  t h e  " c o r e  c h a r g e "  if a u s e d  b a t t e r y  
is n o t  r e t u r n e d  w i t h i n  30 days.

* r e q u i r e  t h a t  n o t i c e s  b e  p o s t e d  at  t h e  p l a c e  of b u s i n e s s
i n f o r m i n g  c o n s u m e r s  o f  t h e  r e q u i r e m e n t s ,  i n c l u d i n g  t h e  fees 
a n d  t h e  r i g h t  t o  a r e f u n d .

* p r o v i d e  f o r  p e n a l t i e s  u n d e r  t h e  s t a t e ' s  U n f a i r  T r a d e  a r t i c l e s
f o r  n o n c o m p l i a n c e  w i t h  t h e  law.

* p r o v i d e  a n  e x e m p t i o n  f r o m  t h e  s t a t u t e  if t h e  s a l e  o c c urs, o r
t h e  b a t t e r y  is d e l i v e r e d  to, a n  a r e a  w h e r e  t h e r e  a r e  no 
t r a n s p o r t e r s  p o s s e s s i n g  a n  E P A  I d e n t i f i c a t i o n  n u m b e r  u n d e r  
f e d e r a l  R C R A  s t a t u t e s .

T h a n k  y o u  f o r  y o u r  p r o m p t  a t t e n t i o n  t o  t h i s  m a t t e r .



SUPPORT FOR CSHB 389

A L A S K A  M U N I C I P A L  L E AG U E  

A L A S K A  B A T T E R Y  

A L A S K A  H E A L T H  P R O J E C T  

K O D I A K  I S L A N D  B O R O U G H  

E &  L AUTO, J U N E A U  

A K  E N V I R O N M E N T A L  L O B B Y  

A L E U T I A N  W E S T  C R S A  

S W  A K  M U N I C I P A L  C O N F E R E N C E  

A L P A C / P E P S I  O F  A L A S K A  

B R O M A R  A L A S K A

J U N E A U  R E C Y C L I N G  C O M M I T T E E  

A L A S K A  C E N T E R  FOR T H E  E N V I R O N M E N T  

N A P A  A U T O  PARTS - K E T C H I K A N  A N D  J U N E A U  
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CS Adopted (_ 
Amended

_AM Other
Previous FN

New Title
Advanced

Read third time

Letter of Intent adopted
Return to second for specific amendment

PASSED EFD Same
Yeas Yeas
Nays Nays
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Absent Absent

or

Reported correctly engrossed 
Signed by President, to the House

Secretary of the Senate

HB



b  1 j  :l r

C R A I G  T A Y L O R  E Q U I P M E N T  C O M P A N Y
713 E. WHITNEY ROAD 
ANCHORAGE, ALASKA 99501-1694 
(907) 276 5050 
TAX (907) 276 0889

A p r i l  3, 1992

S e n a t o r  S t o v e  F r a n k  

A l a s k a  S t a t e  S e n a t o r  

P.O. Box V 

June a u ,  A l a s k a  99811

ReE: I1B-389

De a r  S e n a t o r  Frank,

T h a n k s  1‘or s e ndin g  m e  a c o p y  of T h e  H o u s e  Bill 389. A s  a b u s i n e s s m a n  oT o ver 

35 y ears in A l a s k a  and w i t h  F o u r  s t o r e l o c a t i o n s  in the State (Ancho r a g e , 

F a i r b a n k s ,  W a s i l l a ,  and S o l d o t n a ) .  I see no n eed w h a t s o e v e r  for this l e gi s l a t i o n .

F i r s t : T h e  Bill is u n e n f o r c e a b l e  to A l l  A l a s k a n s , as stated in Sec 3. " The act 

d oes not a p p l y  to the sal e  of a lead acid b a t t e r y ,  if the sal e  o c c u r s  in 

M u n i c i p a l i t y  or u n i n c o r p o r a t e d  c o m m u n i t y  that has a p o p u l a t i o n  less than 

1,000, that is not on the S t a t e  R o a d  or M a r i n e  H i g h w a y  Syst e m , and does 

not h a v e  r e g u l a r  Jet S e r v i c e . "  T h i s  m e a n s  this L a w  w ould a p p l y  to m a n y  

A l a s k a n  c i t i z e n s  b u t  not all of them. If its u n e n f o r c e a b l e  in " Bush A l a s k a "  

w h y  should the r e s t  b e  s u b j e c t e d  to it.

S e c o n d :

T h i r d :

T h e  M u n i c i p a l i t i e s  w h e r e  o u r  b u s i n e s s e s  are located have taken car e  

of the problem. W o  w o u l d n ' t  d a r e  put an old b a t t e r y  in the trash. E v e r y  

s tore l o c a t i o n  w e  h a v e  c o l l e c t s  old, u sed a n d  b r o k e n  b a t t e r i e s  and 

d e l i v e r  t hem to the p r o p e r  r e c y c l e r .  W e  hav e  for y ears r e c e i v e d  b a t t e r i e s  

and sto r e d  t h e m  in c o v e r e d  c o n t a i n e r s  u n t il  they are d e l i v er e d .  W e  h a v e  

no p r o b l e m s  w i t h  old b a t t e r i e s .  If there m i g h t  b e  a p r o b l e m  its in " B u sh  

A l a s k a "  and this l e g i s l a t i o n  e x e m pt s  m o s t  or all of the Bush.

W h y  m a k e  laws for laws sake. T h e r e  is no nee d  for this l e g i s l a t i o n  in 10% 

of A l a s k a  w h e r e  90% of the p o p u l a t i o n  lives. Its all r e a d y  b e i n g  taken 

c are of b y  the L oc a l  M u n i c i p a l i t i e s .  We are c a r e f u l,  we r e c y c l e  and we 

are g ood c i t i z e n s  in ou r  state. I u r g e  you to v ot e  agai n s t  this tin—3 8 9  

b e c a u s e  its not n e e d e d  e x c e p t  m a y b e  in the area the Bil l exempts, and 

it d o u btful that it will e v e r  be e n f o r c e a b l e  there.

Y o u r s  V e r y  Truly,

C R A I G  T A Y L O R  E Q U I P M E N T  C O M P A N Y

nek R i c h a r d s o n  

P r e s i d e n t

cc: Senator Drue Pearce





Ho u s e  Majority Leader
Committees 

House Judiciary 
House Rules 

House State Affairs 
Special Committee 

Military and Vet A ffairs 
Legislative Council

S t a t e  o f  A l a s k a

Representative M a x  F. Gruenberg, Jr.

District 11 

Spenard, Upper Midtown Anchorage

P.O. Box V 
Iuneal.AK 99811 

(907) 465-3718 
465-4968/4986 

(Session)

3111 C Street. Suite 440 
Anchorage. AK 99503 

(907) 561-7621

M E M O R A N D U M

TO: S e n a t o r  D r u e  P e a r c e
C h a i r ,  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

F R OM: R e p r e s e n t a t i v e  M a x  G r u e n b e r g

D A TE: A p r i l  1 6 , 1 9 9 2

RE: S c h e d u l i n g  o f  H B  394

I w o u l d  a p p r e c i a t e  it i f  y o u  w o u l d  s c h e d u l e  H B  3 9 4 , "  A n  A c t  
R e l a t i n g  t o  N o t a r i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . " a s  
s o o n  a s  p o s s i b l e .

H B  394 d e a l s  w i t h  s e v e r a l  i m p o r t a n t  n o t a r y  i s s u e s :  (1) it 
w o u l d  r e q u i r e  a l l  n o t a r i e s  t o  u s e  a r u b b e r  s t a m p  i n s t e a d  of 
t h e  e m b o s s e d  s e a l ;  (2) i t  w o u l d  r e q u i r e  n o t a r i e s  t o  k e e p  a 
j o u r n a l ;  (3) it  w o u l d  r e q u i r e  t h e  n o t a r y ' s  e x p i r a t i o n  u a t e  t o  
b e  i n c l u d e d  w i t h  t h e  i n f o r m a t i o n  a l r e a d y  r e q u i r e d  o n  t h e  seal. 
(4) i t  s e t s  out, d i s q u a l i f i c a t i o n s  o f  a n o t a r y ,  a n d  
r e q u i r e m e n t s  u n d e r  A S  4 4 . 5 0 . ( 5 )  i t  r e q u i r e s  a n o t a r y  t o  r e t u r n  
p a p e r s  t o  t h e  L i e u t e n a n t  G o v e r n o r  if a t h e  n o t a r y  d i es, 
r e s i g n s ,  i s  d i s q u a l i f i e d ,  r e m o v e d  f r o m  o f f i c e ,  o r  p e r m a n e n t l y  
m o v e s  f r o m  t h e  st a t e .

I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  c a l l  m e  o r  S t a n  R o b b i n s ,  m y  
C h i e f  o f  s t a f f ,  a t  e x t . 4968.

T h a n k  y o u  for y o u r  consid e r a t i o n .
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A A M G A

FAX 907-338-7234

H u y c k e  G e n e r a l  A g e n c y

2904 Boniface Parkway 

Anchorage, Alaska 99504

A p r i l  22 , 1992

£&iyec

907-3380491

H o n o r a b l e  S e n a t o r  R i c k  H a l f o r d  
P . O .  B o x  V
J u n e a u ,  A l a s k a  99811 

R e :  CS 394 (L&C)

D e a r  S e n a t o r  H a l f o r d :

I  w i s h  t o  r e g i s t e r  my v i o l e n t  o p p o s i t i o n  t o  t h i s  b i l l .  T h e  o r i g i n a l  p r o p o s a l  
w js  b a d  e n o u g h ,  b u t  t h e  n e w e s t  r e v i s i o n  i s  t e r r i b l e .

I  h a v e  b e e n  a n o t a r y  p u b l i c  s i n c e  1976, s o l e l y  t o  n o t a r i z e  t h e  p a p e r  w o r k  
r e q u i r e d  b y  t h e  A l a s k a  D i v i s i o n  o f  I n s u r a n c e .  We a r e  a s m a l l  mom a n d  p o p  
o r g a n i z a t i o n  w i t h  my h u s b a n d  h o l d i n g  t h e  r e q u i r e d  l i c e n s e s .  B e f o r e  I  a p p l i e d  
a n d  r e c e i v e d  my n o t a r y  i n  1976, i t  w as  d e t e r m i n e d  t h a t  I  c o u l d  n o t a r i z e  my 
h u s b a n d ' s  s i g n a t u r e  o n  t h e  r e q u i r e d  p a p e r s  f o r  t h e  D i v i s i o n  o f  I n s u r a n c e .
T h e  n ew  b i l l  w o u l d  e f f e c t i v e l y  d e n y  my r i g h t  t o  n o t a r i z e  h i s  s i g n a t u r e .

T h e  j o u r n a l  r e q u i r e m e n t s  a l o n g  w i t h  t h e  n e w  r e q u i r e m e n t s  i n  S e c t i o n  I  w i l l  
b e  m o r e  t h a n  t im e - c o n s u m i n g .  T o  d a t e  i n  1992 I  h a v e  n o t a r i z e d  a p p r o x i m a t e l y  
200 s i g n a t u r e s .  K n o w i n g  t h e y  a r e  a l l  f o r  t h e  S t a t e  o f  A l a s k a ,  h a v e  n o t  k e p t  
a j o u r n a l ,  f e e l i n g  t h a t  i f  n e c e s s a r y  t o  p r o v e ,  t h e  D i v i s i o n  o f  I n s u r a n c e  h a s  
a l l  t h e  o r i g i n a l s ,  p l u s  c o p i e s .  C a n  y o u  i m a g i n e  t h e  p a p e r  w o r k  a n d  t i m e  
i n v o l v e d  i n  h a n d l i n g  c l o s e  t o  1 ,000  n o t a r i e s  p e r  y e a r .

P l e a s e  d o  w h a t e v e r  y o u  c a n  t o  k i l l  t h i s  b i l l .

V e r y  t r u l y  y o u r s ,

S . HuyckeJane



N a t i o n a l  N o t a r y  A s s o c i a t i o n ®
8236 Remmet Ave., P.O. Box 7184, Canoga Park, CA 91304-7184 

Telephone: (818) 713-4000, FAX: (818) 713 0842
DEBORAH M. THAW 
Executive Director

MILTON G. VALERA 
President

A  N o n p ro lit 

Ed ucational O rganization

LINDA L. BAZAR 
Vice President. Finance
CHARLES N FAERBER Vice President. Legislation

RAYMOND C. ROTHMAN 
Founder

April 23, 1992

Honorable Drue Pearce
Chairman, Labor and Commerce Committee
Alaska State Senate
State Capitol
Juneau, AK 99811

RE: Committee Substitute for House Bill 394

Dear Senator Pearce:

On behalf of the Nauonal Notary Association, a nonprofit educational organization 
serving the nation’s 4.2 million Notaries Public, I applaud the recent introduction of 
Committee Substitute for House Bill 394, a proposal requiring each Notary to keep a 
journal of his or her notarial acts.

Keeping a journal record of one’s official acts is not only a prudent, businesslike practice, 
but protects the public by providing valuable documentary evidence of a notarization 
should memory fail or should an original document become altered or misplaced.

A journal may also preclude a baseless lawsuit by showing that the Notary did use 
reasonable care or that a transaction did occur as recorded.

The bill additionally requires Notaries to use only seals that are black-inking stamps -  a 
provision favored by document recorders to simplify the microfilming process.

As the nation’s clearinghouse for information on Notary laws, customs and practices, we 
welcome your questions. Please let us know if we can be of service.

Sincerely,

Charles N. Faerber 
Vice President, Legislation

CNF:ecs

cc: Honorable John B. Coghill 
Lieutenant Governor





R e p r e s e n t a t i v e  D a v e  D o n l e y

A L A S K A  S T A T E  L E G I S L A T U R E  

DISTRICT E L E V E N  

S E A T  A

3111 “C ” STREET, SUITE 450 

A N C H O R A G E ,  A L A S K A  99503 
(907) 561-7629 (FAX) 562-4376

ALASKA LANDINGS • BENTZEN • B I R C H W O O D  • CHESTER C R E E K  • H E A T H E R  M E A D O W S  • LINCOLN P A R K  • M I D T O W N  • N O R T H S T A R  
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C H A I R M A N

IL'DICIARY COMMITTEE
V I C E  C H A I R M A N

REGl’LVnON REVIEW COMMriTEE
M E M B E R

Rl'LES COMMITTEE 
LABOR AND COMMERCE COMMITTEE

M E M O R A N D U M  

TO: S e n a t o r  D r u e  Pearce, L a b o r  a n d  C o m m e r c e  C h a i r

FROM: R e p r e s e n t a t i v e  D a v e  D o n l e y

DATE: A p r i l  21, 1992

RE: R e q u e s t  to  S c h e d u l e  H B  395

I r e s p e c t f u l l y  r e q u e s t  t h a t  a L a b o r  a n d  C o m m e r c e  h e a r i n g  b e  s c h e d u l e d  for 
H B  395 a t  t h e  e a r l i e s t  p o s s i b l e  o p p o r t u n i t y .  H B  395 g i v e s  p u b l i c  
e m p l o y e e s  t h e  r i g h t  t o  b e  i n d e m n i f i e d  f o r  i n j u r i e s  o c c u r r i n g  w i t h i n  t h e  
s c o p e  of e m p l o y m e n t ,  a n d  c l a r i f i e s  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  
i n d e m n i f i c a t i o n  w i l l  b e  g r a n t e d .

H B  395 c o d i f i e s  t h e  c u r r e n t  s t a t e  p o l i c y  f o r  d e f e n s e  a n d  i n d e m n i f i c a t i o n  
o f  s t a t e  e m p l o y e e s ,  a n d  as a result, w i l l  n o t  h a v e  a f i s c a l  i m p a c t  on  
the state. A  c o p y  of  t h i s  p o l i c y  is a t t a c h e d ,  a l o n g  w i t h  a m e m o r a n d u m  
f r o m  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  e x p l a i n i n g  t h e  p o l i c y  r e a s o n s  w h y  
i n d e m n i f i c a t i o n  o f  s t a t e  e m p l o y e e s  is a g o o d  idea. A s  t h e  D e p a r t m e n t  of 
L a w  p o i n t s  out, t h e r e  is a " w i d e l y  f e lt" b e l i e f  " t h a t  w h e r e  a n  e m p l o y e e  
a c t i n g  in g o o d  f a i t h  i n j u r e s  a p e r s o n  w i t h i n  t h e  p e r f o r m a n c e  a n d  s c o p e  
of  e m p l o y m e n t ,  t h e  e m p l o y e r  s h o u l d  i n d e m n i f y  t h e  e m p l o y e e . "

A s  p u b l i c  e m p l o y e r s ,  b o t h  t h e  A d m i n i s t r a t i o n  a n d  t h e  M u n i c i p a l i t y  of 
A n c h o r a g e  s u p p o r t  i n d e m n i f y i n g  p u b l i c  e m p l o y e e s .  And, a t  t h e  r e q u e s t  of 
t h e s e  t w o  e n t i t i e s ,  a n u m b e r  o f  p r o c e d u r a l  p r o v i s i o n s  w e r e  a d d e d  t o  t h e  
CS to  c l a r i f y  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  i n d e m n i f i c a t i o n  w o u l d  b e  
p r o v i d e d .  F o r  e x a m p l e ,  p r o v i s i o n s  w e r e  a d d e d  t o  r e q u i r e  e m p l o y e e s  to 
c o o p e r a t e  in t h e i r  d e f e n s e ,  t o  p r o h i b i t  e m p l o y e e s  f r o m  s e t t l i n g  c l a i m s  
a f t e r  an e m p l o y e r  h a s  u n d e r t a k e n  d e f e n s e  of t h e  e m p l o y e e ,  a n d  t o  s e t  o u t  
t h e  s p e c i f i c  a n d  e x c l u s i v e  r e m e d i e s  a v a i l a b l e  t o  a n  e m p l o y e e  if an 
e m p l o y e r  d o e s  n o t  p r o v i d e  d e f e n s e  or  i n d e m n i f i c a t i o n  a s  r e q u i r e d  b y  law.

In a d d i t i o n  t o  s u p p o r t  f r o m  t h e  D e p a r t m e n t  o f  L a w  a n d  t h e  M u n i c i p a l i t y  
of A n c h o r a g e ,  H B  395 is s t r o n g l y  s u p p o r t e d  b y  t h e  A l a s k a  A s s o c i a t i o n  of 
C h i e f s  o f  P o l i c e  a n d  t h e  A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n .

T h a n k  y o u  f o r  c o n s i d e r i n g  t h i s  r e q u e s t  t o  s c h e d u l e  H B  395.

DD: lc

J U N E A U  O F F I C E  

(During Legislative Session January through May)

P.O. B O X  V. JUNEAU. A L A S K A  99S11 • (907) 465-3892 (FAX) 463-5661
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MEMORANDUM State of Alaska
Department of Law

TO:

FROM:

B ra d  Thom pson date: J u n e  1 7 ,  1988 ^
D i v i s i o n  o f  R i s k  M anagem ent
D e p a r tm e n t  o f  A d m i n i s t r a t i o n  rlenq: g

O ,
TEL  NQ: 4 6 5 -3 6 0 3  •*,> <%>„

s u b je c t .  S t a t e  p r o v i d e d  d e f e n s e  ’*•>., 
o f  e m p lo y e e s

jv.
t• +~

B i l l  M ello w
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S p e c i a l  L i t i g a t i o n - J u n e a u

You h a v e  r e q u e s t e d  a  c o n c i s e  (10  l i n e s  o r  l e s s )  s t a t e ­
m en t o f  t h e  s t a t e ' s  p o l i c y  f o r  d e f e n s e  a n d  i n d e m n i f i c a t i o n  o f  
s t a t e  e m p lo y e e s .  A co p y  o f  t h a t - p o l i c y  i s  a t t a c h e d  b u t  p l e a s e  
n o t e  t h a t  t h i s  i s  o n l y  p o l i c y  a n d  i s  n o t  l e g a l l y  b i n d i n g  e x c e p t  
w h e re  t h e  s t a t e  h a s  o t h e r w i s e  c o n t r a c t u a l l y  b o u n d  i t s e l f .

F o l l o w i n g  i s  a n  e x p l a n a t i o n  o f  t h e  b a s i s  f o r  e v o l u t i o n  
o f  a  g e n e r a l  b e l i e f  t h a t  t h e  s t a t e  s h o u l d  d e f e n d  a n d  i n d e m n i f y  
e m p lo y e e s ;  T h e r e  i s  no  s t a t u t o r y  la w  m  A l a s k a  r e q u i r i n g  s t a t e  
d e f e n s e  a n d  i n d e m n i f i c a t i o n  o f  e m p l o y e e s ,  h o w e v e r ,  m o s t  p u b l i c  
e m p lo y e e s  a r e  p r o t e c t e d  b y  b a r g a i n i n g  a g r e e m e n t s  w h ic h  o b l i g a t e  
t h e  s t a t e  t o  d e f e n d  a n d  i n d e m n i f y  f o r  o r d i n a r y  n e g l i g e n c e .  A d d i ­
t i o n a l l y ,  common law  r u l e s  d e v e l o p e d  b y  t h e  c o u r t s  h a v e  s a d d l e d  
e m p lo y e r s  w i t h  l i a b i l i t y  f o r  n e g l i g e n c e  o f  e m p lo y e e s .  The common 
la w  r u l e s  a r e  r e f e r r e d  t o  a s  t h e  d o c t r i n e  o f  r e s p o n d e a t  s u p e r i o r  
( t h e  m a s t e r  a n s w e r s  f o r  t h e  s e r v a n t )  a n d  r e q u i r e  t h e  e m p l o y e r  t o  
p a y  a  t h i r d  p a r t y  f o r  i n j u r i e s  c a u s e d  b y  e m p lo y e e s .  The d o c t r i n e  
a l s o  g r a n t s  common law  i n d e m n i t y  i n  f a v o r  o f  t h e  e m p lo y e r  a g a i n s t  
t h e  e m p lo y e e  b u t ,  b e c a u s e  many e m p lo y e e s  a r e  j u d g m e n t - p r o o f ,  em­
p l o y e r s  o f t e n  s im p ly  a b s o r b  t h e  e x p e n s e  w i t h o u t  l o o k i n g  t o  t h e  
e m p lo y e e  f o r  r e i m b u r s e m e n t .  A d d i t i o n a l l y ,  f o r  t h e  t a c t i g a J r ^ e a -  
so n  t h a t  t h e  e m p lo y e r  n e e d s  t h e  s u p p o r t  o f  t h e  e m p je y e e  i n  d e ­
f e n s e  a g a i n s t  t h e  t h i r d  p a r t y ,  t h e r e  i s  a  t a c t i c a l / j u s t i f i c a t i o n  
f o r  a g r e e i n g  t o  i n d e m n i f y .  F i n a l l y ,  a n d  s t r o n g e s t  o f  a l l  a s  a 
p o l i c y  j u s t i f i c a t i o n ,  i t  i s  w i d e l y  f e l t  t h a t  w h e re  an  e m p lo y e e  
a c t i n g  i n  g o o d  f a i t h  i n j u r e s  a  p e r s o n  w i t h i n  t h e  p e r f o r m a n c e  a n d  
s c o p e  o f  e m p lo y m e n t ,  t h e  e m p l o y e r  s h o u l d  i n d e m n i f y  t h e  e m p lo y e e .

WGM:jal
A t t a c h m e n t

cc: Ronald W. Lorensen (w/enc.)

oj-aa



STATE POLICY FOR DEFENSE OF EMPLOYEES

W here  t h e  r i g h t s  and  o b l i g a t i o n s  o f  e m p lo y e e s  a n d  t h e  
s t a t e  a r e  n o t  o t h e r w i s e  c o v e r e d  b y  b a r g a i n i n g  a g r e e m e n t s ,  i t  i s  
t h e  p o l i c y  o f  t h e  S t a t e  o f  A l a s k a  t o  p r o v i d e  l e g a l  d e f e n s e  a n d  
pay  j u d g m e n t s  a g a i n s t  s t a t e  e m p lo y e e s  s u e d  f o r  i n j u r i e s  o c c u r r i n g  
d u r i n g  t h e  p e r f o r m a n c e  a n d  w i t h i n  t h e  s c o p e  o f  d u t y .  E x c e p t  
w h e re  t h e  D e p a r t m e n t  o f  Law h a s  s p e c i f i c a l l y  i n  w r i t i n g  o b l i g a t e d  
t h e  s t a t e  o t h e r w i s e ,  t h e  s t a t e  w i l l  n o t  d e f e n d  o r  i n d e m n i f y  f o r  
a c t s  o f  i n t e n t i o n a l  a n d  w i l l f u l  m i s c o n d u c t  n o r  p a y  an  a w a rd  o f  
p u n i t i v e  d a m a g e s .



A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e

R ep resen ta t iv e  Dave D onley  F eb ru a ry  13, 1992
A lask a  S ta te  L eg is la tu re  
S ta te  Capito l
Ju n e a u ,  A la sk a  9 9 8 0 1 -1 1 8 2

D ear R ep resen ta t iv e  D onley,

I would like to thank you for in troducing H ouse Bill 395. which 
w ould  ensu re  Indem nifica tion  for public em ployees . You have our 
full support  on this im portant p iece of leg is la tion .

In con junction  with the A laska  Peace O fficers  A ssocia tion  we have 
identified  H ouse Bill 395 as a top legislative priority. We believe 
tha t g o v e rn m e n t  em ployees  should  be d e fen d ed  and p ro tec ted  by 
the ir  e m p lo y e r  when law suits  are filed aga ins t  em p lo y ees  w ho were 
m ere ly  p e r fo rm in g  requ ired  w ork.

G o v e rn m en t em ployees  should  be held re sp o n s ib le  and accoun tab le  
for their actions. W e w ould never advocate  that bad em ployees  be 
p ro tec ted , how ever, when em ployees  take good faith actions  at the 
behest o f  the ir  em ployer, we feel that as a m atte r  of law, em ployees  
should  be indem nified . W hen em ployees  are do ing  the work of 
governm en t,  w ith in  the scope o f  their au thority  and w ithou t malice, 
they should not be held personally  liable when they are nam ed as 
p arties  to law suits .

We have long been concerned  about the ch ill ing  e ffect law suits  have 
upon em ployees . Hopefully, House Bill 395 will becom e law and good 
em ployees  will no longer have to be concerned  that their personal 
asse ts  are unfa irly  in jeopardy .

W e would be happy to work with you in the passage o f  this bill. If 
you have any questions about our position, 1 can be reached at 7S6- 
8 5 5 2 .

Duane S. U dland, President 
A laska Association o f  Chiefs of Police 
4501 South Bragaw  
A n ch o rag e ,  A laska  99507

i
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A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n ,  I n c .

P o s i t io n  S t a t e m e n t  
from  T h e  Law E n f o r c e m e n t  C o a l i t io n  

C o n c e r n in g  L e g is la t iv e  P r o p o s a l s  
b e fo re  th e  

E ig h te e n th  A la sk a  L e g is la tu re  
F e b ru a ry  1992



HOUSE B ILL. 395T
. IN D EMNI FI C ATIO N 0  F ..G OVERNM EN T EMPLOY EES

Indemnification for public employees is our number one priority. .. .

We believe that government must be held responsible for its actions. W hen__7 7  
someone is wrongly harmed through the actions of government, injured parties 
should be able to make claims as appropriate. However, we believe very 
strongly that government employees should be defended and protected when’ 
their actions are made in good faith.

Generally when a lawsuit is filed, employees are listed as parties to the action.
' In the past, employees have not been held personally liable for actions taken at 
the behest of their employer, unless they were clearly working outside the 
scope of their authority. This seems to be changing. Recent court rulings 
imposing personal punitive damages are placing the livelihoods of our public 
employees in jeopardy.

The trend where public employees are being held personally liable places 
employees in a position where their own personal assets are at risk. All 
government employees are in danger, from the highest level policy maker to the 
lowest level of workers where those policies are carried out. The social worker, 
the road maintenance supervisor, the police officer, the medic, the fire fighter, 
the department manager, and elected officials are all vulnerable.

We in law enforcement believe this is an undue burden upon the State's public 
employees. It carries great potential for the workings of government to become 
bogged down because employees fear that decisions they make in good faith 
may result in the loss of their assets.

When employees are doing the work of the government, within the scope of 
their authority, and without malice, they should not be held personally liable 
when they are named as parties to law suits.

Legislation should be passed that Indemnifies public employees 
and frees them from the burden of working under the constant 
threat that the good faith judgments they make can result in the 
loss of their homes, their cars, or their savings.



M u n i c i p a l i t y

o f

A n c h o r a g e
T O M  F I N K .  

M A  Y O R

P.O. BOX 196650
ANCHORAGE, ALASKA 99519-6650 
(907) 343-4545

OFF ICE  OF THE M UN IC IPAL  ATTORNEY

M a r c h  3/ 1992

R e p r e s e n t a t i v e  D a v e  D o n l e y  
C h a i r  H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

Re: H B  395 R e g a r d i n g  I n d e m n i f i c a t i o n  of P u b l i c  E m p l o y e e s

D e a r  Mr. Donley:

O n  b e h a l f  of the M u n i c i p a l  A t t o r n e y ' s  O f f i c e  in A n c h o r a g e  a n d  t h e  
M u n i c i p a l i t y  of A n c h o r a g e ,  I s t r o n g l y  e n d o r s e  H B  395.

T r e a t m e n t  of i n d e m n i f i c a t i o n  of m u n i c i p a l  o f f i c e r s  a n d  e m p l o y e e s ,  
p a r t i c u l a r l y  i n d e m n i f i c a t i o n  for p u n i t i v e  d a m a g e s ,  is a n  i s s u e  w e  
f a c e  in a n u m b e r  of c a ses h a n d l e d  b y  o u r  o f f ice. P a s s a g e  o f  H B  395 
w o u l d  p r o v i d e  c l e a r  a u t h o r i z a t i o n  a l l o w i n g  m u n i c i p a l i t i e s  to 
e s t a b l i s h  a n d  e n f o r c e  c o n s i s t e n t  p r o c e d u r e s  for a d d r e s s i n g  c l a i m s  
w h e r e  e m p l o y e e  i n d e m n i f i c a t i o n  is at  issue.

I a p p r e c i a t e  y o u r  e f f o r t s  in d r a f t i n g  HB, 395 a n d  u r g e  y o u r  
c o n t i n u e d  d i l i g e n c e  as it m o v e s  t h r o u g h  t h e  p r o c e s s .  T h a n k  y o u  for 
y o u r  a t t e n t i o n  to this issue.

M u n i c i p a l  A t t o r n e y

cc: S p e a k e r  of the H o u s e
G o v e r n o r ' s  O f f i c e

a! \ l t i  \dannelly \indoa. Bbo/rh
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M u n i c i p a l i t y

o f

A n c h o r a g e
TOM FINK, 
MAYOR

P.O. BOX 196650
ANCHORAGE, ALASKA 90519-6650 
(907) 343-4545

O FF IC E  O F  THE  M UN IC IPAL  ATTORNEY

A p r i l  6 /  1992

R e p r e s e n t a t i v e  D ave O o n e ly  
C h a i r ,  H o u se  J u d i c i a r y  C o m m it te e  
3311  C S t r e e t  
S u i t e  450
A n c h o r a g e ,  A l a s k a  99503

S u b j e c t :  CSHB 395 R e l a t i n g  t o  D e f e n s e  a n d  I n d e m n i f i c a t i o n  o f
P u b l i c  E m p lo y ee s

D e a r  R e p r e s e n t a t i v e  D o n e ly ;

A f t e r  r e v i e w i n g  t h e  c o m m i t t e e  s u b s t i t u t e  f o r  HB 395 d a t e d  A p r i l  5 ,  
1 9 9 2 ,  a n d  i d e n t i f i e d  a s  d r a f t  n o .  7 -L S 1 6 8 2 /J .- ,  t h e  M u n i c i p a l i t y  o f  
A n c h o r a g e  s u p p o r t s  t h i s  d r a f t  c o m m i t t e e  s u b s t i t u t e .  From  
d i s c u s s i o n s  w i t h  t h e  M u n i c i p a l  R i s k  M an ag em en t D e p a r t m e n t ,  P o l i c e  
D e p a r t m e n t  a n d  L e g a l  D e p a r t m e n t ,  t h i s  c o m m i t t e e  s u b s t i t u t e  a p p e a r s  
t o  b e  a  w o r k a b l e  c o m p ro m is e  b e t w e e n  t h e  i n i t i a l  d r a f t  a n d  a  p r i o r  
c o m m i t t e o  s u b s t i t u t e .

T h i s  v e r s i o n  o f  t h e  b i l l  w o u ld  a l l o w  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  
f l e x i b i l i t y  t o  d e f e n d  a n d  i n d e m n i f y  i t s  e m p lo y e e s  i n  a p p r o p r i a t e  
c i r c u m s t a n c e s ,  i n c l u d i n g  p u n i t i v e  d am ag e  s i t u a t i o n s .  
A d d i t i o n a l l y ,  t h e  s u b s t i t u t e  a l l o w s  a n  e m p lo y e e  a  d e f i n e d  t i m e  
p e r i o d  i n  w h i c h  t o  a s s e r t  a n d  p r o t e c t  t h e  e m p l o y e e ' s  r i g h t s  t o  
d e f e n s e  o r  i n d e m n i t y .  T h e  c o m m i t t e e  s u b s t i t u t e  a p p r o p r i a t e l y  
l i m i t s  t h e  d e f e n s e  o f  t h o s e  r i g h t s  t o  d e c l a r a t o r y  a c t i o n s ,  fo r-  
e n f o r c i n g  t h e  r i g h t s  t o  d e f e n s e ;  c r o s s  c l a i m s  f o r  e n f o r c i n g  r i g h t s  
t o  i n d e m n i t y  w h e r e  t h e  e m p l o y e r  i s  nam ed  a s  a  p a r t y ,  a n d  a n  a c t i o n  
b r o u g h t  w i t h i n  o n e  y e a r  f o r  e n f o r c i n g  i n d e m n i f i c a t i o n  w h e re  t h e  
e m p l o y e r  i s  n o t  named a s  a  p a r t y .  W ith  t h e s e  e l e m e n t s ,  t h e  
M u n i c i p a l i t y  o f  A n c h o ra g e  s u p p o r t s  t h e  b i l l .

n
A s s i s t a n t  M u n i c i p a l  A t t o r n e y

cc i Awia W illiam s, Ix a c u t iv e  A e o ia ta n t ,  M unicipal Manager's o f f i c e  
Duane Udland, Deputy Chief of P o l ic e  
Harry S jobarg , Risk Manager

■ iM C r \ d o r J .« 7\ lM * M .s b « \ x B
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RSCAL NOTE

STATE OF ALASKA ( 
1 9 9 2  LEGISLATIVE SESSION

No. 3 
(  ' Bill Version: CSHB 395 (JUD) 

(H) Publish Date: ^-8-9?

Department Affected:Revision D a t e : ______________________________

Title: " . .. r e q u i r i n g  p u b l i c  e m p l o y e r s  to BRU: ___

i n d e m n i f y  p u b l i c  e m p l o y e e s . . . "    Component:

D e p a r t m e n t  o f  L a w

L e g a l  S e r v i c e s

O p e r a t i o n s

R e p r e s e n t a t i v e  Do n l e vSponsor:

Requestor: R e p r e s e n t a t i v e  D o n l e v _________ C O M P O N E N T  SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of DoHas)

O P E R A T I N G FY 93 FY 9 4 FY 95 FY 96 FY 97 FY 98

P E R S O N A L  SERVICES

T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S .  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G -0- -0- -0- -0- -0- -0-

C A P I T A L

R E V E N U E  

F U N D  S O U R C E :

FUNDING: (Thousands of Dollars)

G E N E R A L  F U N D -0- -0- -0- -0- -0- -0-

F E D E R A L  F U N D S

O T H E R

F U N D  S O U R C E :

T O T A L

POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-

PART-TIME

T E M P O R A R Y

Estimate of current year impact;_

ANALYSIS: (Attach a separate page if necessary.)

P l e a s e  see the a t t a c h e d  analysis.

----------------------------1 ? , i  Ldof f .LPrepared By: R i c h a r d  I. Pegues. D i r e c t o r   Phone: &65-367P.________________

Division:  A d m i n  is t Q t i ^ e ^ j e r y ' k  c ̂  j / Date:  F e b r u a r y  18. 1992_____

Approvod by Commissioner: C h a r l e s  E.__Col/e ;_A t t o r n e y  G e n e r a l ___________________________________

Agency:  D e p a r t m e n t  of L a w ___________________________________ Date: is, iooa

O lttr ib u tio n  (by preparer): Leg. F in., Legn lacve Sponsor. R*qv>«etor. OM8/DBR. G ov. Legia. O /e.. & Impacted Agencyliea),
Rev 10 /7 /3 1    P tge 1 of 2

C O M M I T T E E  C O P Y  ~  —
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CONTINUATION of FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  No. _______H B  39 5_______

T h i s  b i l l  a m e n d s  A S  2 9 . 2 0  a n d  A S  3 9 . 9 0  t o  p r o v i d e  t h a t  
p u b l i c  e m p l o y e r s  s h a l l  i n d e m n i f y  p u b l i c  e m p l o y e e s  w h o  a r e  s u e d  
i n d i v i d u a l l y  f o r  i n j u r i n g  o t h e r s  w h i l e  a c t i n g  w i t h i n  t h e  
p e r f o r m a n c e  a n d  t h e  s c o p e  of t h e i r  d u t i e s ,  u n l e s s  a n  i n j u r y  is t h e  
r e s u l t  of  a n  i n t e n t i o n a l  a c t  o r  w i l l f u l  m i s c o n d u c t .  T h e  b i l l  
a t t e m p t s  t o  c o d i f y  e x i s t i n g  p r a c t i c e ;  h o w e v e r ,  w e  b e l i e v e  it is 
u n c l e a r  in c e r t a i n  r e s p e c t s  a n d  c o u l d  c a u s e  c o n f u s i o n .

F o r  i n s t a n c e ,  t h e  b i l l  d o e s  n o t  d e f i n e  " s c o p e  of d u t i e s , "
n o r  d o e s  i t  r e q u i r e  a n  e m p l o y e e  to g i v e  p r o m p t  n o t i c e  t o  t h e  
e m p l o y e r  w h e n  a c l a i m  is f i l e d .  F u r t h e r m o r e ,  t h e  b i l l  d o e s  n o t  
a d d r e s s  c o n f l i c t s  of i n t e r e s t  o r  w h i c h  p a r t y  w o u l d  u l t i m a t e l y  b e  
r e s p o n s i b l e  f o r  d i r e c t i n g  a d e f e n s e ,  t h e  e m p l o y e r  o r  t h e  e m p l o y e e .  
T h e  b i l l  w o u l d  n o t  p r o h i b i t  a n  e m p l o y e e  f r o m  a g r e e i n g  t o  a 
s e t t l e m e n t  o r  p a y m e n t  o f  a c l a i m  w i t h o u t  t h e  k n o w l e d g e  or  a g r e e m e n t  

of  t h e  e m p l o y e r .

T h e  b i l l  a l s o  d o e s  n o t  i n c l u d e  g r o s s  n e g l i g e n c e  a s  a n  
e x e m p t i o n  t o  i n d e m n i f i c a t i o n .  T h e  s t a t e  c u r r e n t l y  d o e s  n o t  
i n d e m n i f y  a c t s  o f  g r o s s  n e g l i g e n c e  f o r  a n y  of i t s  e m p l o y e e s ,  a n d  
t h i s  p r o v i s o  is i n c l u d e d  i n  a l l  o f  t h e  s t a t e ' s  c o l l e c t i v e
b a r g a i n i n g  a g r e e m e n t s .  T h e  b i l l  w o u l d  t h e r e f o r e  h a v e  t h e  e f f e c t  of  
i n d e m n i f y i n g  a c t s  of g r o s s  n e g l i g e n c e  f o r  e m p l o y e e s  n o t  c o v e r e d  b y  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s ,  p r i m a r i l y  a p p o i n t e d  o f f i c i a l s ,  
b u t  i t  w o u l d  n o t  d o  s o  f o r  e m p l o y e e s  c o v e r e d  b y  c o l l e c t i v e
b a r g a i n i n g  a g r e e m e n t s .  T h e s e  a p p a r e n t  i n c o n s i s t e n c i e s  w i t h  
e x i s t i n g  p r a c t i c e  c o u l d  h a v e  a n  i m p a c t  i f  t h e y  a r e  n o t  c l a r i f i e d .

H o w e v e r ,  w e  h a v e  n o t  s h o w n  a f i s c a l  i m p a c t  b e c a u s e  w e  
c a n n o t  d e t e r m i n e  w h e t h e r  t h e r e  w i l l  b e  any, a n d  b e c a u s e  t h e  
d e p a r t m e n t ' s  c o s t s  to d e f e n d  p e r s o n a l  i n j u r y  c l a i m s  a r e  p a i d  f r o m  
t h e  s t a t e ' s  R i s k  M a n a g e m e n t  a c c o u n t s .

- io iv j  M i r  T e e  c o p y

pa g e  2 of



FISCAL N O T E No.

S T A T E  O F  A L A S K A  . .

1 9 9 2  LEGISLATIVE S E S S I O N

Jill Version: CSHB 395 (JUD)

(H) Publish Date: ^-8-92

Revision Data: Department Affected: A d m i n  is t r a t i o n

— Hp-An a c t  r e q u i r i n g  p u b l i c  e m p l o v -BRU: D i v - i s i n n  o f  R i s V  M ? n a g 0 m 0 p f

e r s  t o  i n d e m n i f y  p u b l i c  e m p l o y e e s  C o m p o n e n t : ________________________________________

Sponsor: D o n l e y ------------------------- ----- ----------------------

Requestor: H ouse  C o m m u n ity  5 R e g * !  Af gairgQ;/iPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars)

0 '0

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

C O N T R A C T U A L 0 0 0 0 0 0

SUPPLIES 0 0 0* 0 0 •0

EQUIPMENT 0 0 0 n 0 n

LA N D  & STRUCTURES o 0 0 0 0 0

GRANTS. CLAIMS 0 0 0 0 0 0

MISCELLANEOUS ! 0 0 0 0 0 .0

T O T A L  OPERATING 0 0 0 0 0 ...0

CAPITAL 0 0 0 0 0 0

REVENUE 

F U N D  SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

O T H E R  ■; 

F U N D  SOURCE: 0 . 0 0 0 -0 ■ n

T O T A L  • . 0 0 ‘ 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 n n

PART-TIME 0 0 0 n : 0 n

T E M P O R A R Y 0 0 0 o ! 0 n

Estimate of current year impact: 0

ANALYSIS: (Attach a separate page if necessary.) S t a t e  p o l i c y  p r e s e n t l y  p r o v i d e s  p r o­
t e c t i o n  to S t a t e  e m p l o y e e s  a c t i n g  w i t h i n  the c o u r s e  a n d  s c o p e  o f  t h e i r  
d u t i e s  -- w i t h  t h e  e x c l u s i o n  o f  i n t e n t i o n a l  a n d  w i l l f u l  or  w a n t o n  a c t s  
o f  m i s c o n d u c t .  T h e r e f o r e  t h e r e  is n o  e f f e c t  o n  R i s k  M a n a g e m e n t  b u d get.

s  '  ■/________^ _______________________________

D o n a l d  J. Hitchcock;Prepared 3y: ’ _
Division: _ R i s k  M a n a g e m e n t

phone: ^65-2180

Approved by Commissioner:___ _N a n c v  B e a r  U s e r a A —  A a/
A g e n c y :  D e p a r t m e n t  of A d m i n i s t r a t i o n  Mill v

/□ata:
~ r

D a t e : 7 '

PUcribLroon (by p»«c*rw): Le^. rin.. Sporwoi-. OM3/DBR. Cov.\ «. Ofc.. U lm p *c ie f AgencviU*!.

*.* «or,.9i C O M M I T T E E  C O P Y



FISCAL N O T E

STATE O F  A L A S K A

1992 LEGISLATIVE SESSION

N o /  l _
Bill Version: HB 395 
(H) Publish'Date: 3-6-92

Revision D a t e : __________________________

Title: Indemnification of Pubic Employees

Sponsor: Representative Donlev

Requestor (H) C R A

Department Affected: Community and Regional Affairs

BRU:  _________________________________________

Component:  ___________________________________

C O M P O N E N T  SERIAL NO. 0 0 0 0

EXPENDITURES/REVENUES: (Thousands of Dollars)

O P E R A T I N G FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

P E R S O N A L  SERVICES

TRAVEL

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

GRANTS, CLAIMS

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G *0 *0 •o *0 *0 *0

CAPITAL

R E V E N U E  

F U N D  SOURCE:

F U N D I N G :  (Thousands of Dollars)

G E N E R A L  F U N D *0 *0 *0 *0 •o •o

FEDERAL F U N D S

O T H E R

F U N D  SOURCE:

T O T A L •0 •0 *0 •o *0 *0

POSITIONS:

FULL-TIME •o •o •o *0 *0 *0

PART-TIME

T E M P O R A R Y

Estimate of current year impact:

ANALYSIS: (Attach a sep a ra te  page if necessary.)
Section 1 o f the bill app lies on ly to m unicipalities and, there fo re , does n o t haye a fiscal im pac t on the d e p a r tm e n t

* Section 2 of the bill app lie s  to s ta te  d ep artm en ts  genera lly  bu t it is im possib le to  d e te rm ine  th e  possible im pact. To date, no DCRA employees 
have been  sued *for in ju ries occu rring  during  the p e rfo rm ance  and w ith in  th e  scope o f the  employee's duty."

Prepared B y : _____________________________  Phone:  465-4708

Division: Administrative Services Division  Date: ________________

Approved by Commissioner ~ 1  ̂  3  - 3 ' cf L. /
Agency: _______Department of Community and Regional Affairs  Date:  / _

D istribu tion  (by p re p a re r): Leg. Fin., Legislati1 e  Sponsor, R equesto r, O M B /D B R , C ov. Legis. O fc ., &  Im pacted  A gency(ies).

Rev 10 /7 /91  Page 1 o f 1

C O M M I T T E E  C O P Y
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A L A S K A  S T A T E  L E G I S L A T U R E  

H O U S E  B I L L  N O .  3 9 5

HISTORY IN T H E  HOUSE HISTORY IN T H E  SENATE
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FISCAL N O T E

Revision Date;_____________________________________

Title: *An Act requiring employers to provide

... minors with a break from work.*_________________

Sponsor MacLean, Koponen & Moyer___________

Requestor Senate Labor & Commerce____________

EXPENDITURES/REVENUES: (Thousands of Dollars)

STATE O F  A L A S K A

1992 LEGISLATIVE SESSION

BILL N O : CSSSHB 418 (FIN) am

Department Affected: Labor______

BRU: Labor Standards & Safety

Component: ____________

Wage & Hour

C O M P O N E N T  SERIAL NO. 3 45

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

C ONTRACTUAL

SUPPLIES

EQUIPMENT

U N D & S T R U C T U R E S

GRANTS.CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)

G E N E R A L  FUND I I

FEDERAL FUNDS I I
OTHER I I

TOTAL

oooo qoqd

0.0 0.0

POSITIONS:

FULL-TIME

PART-TIME
; “ MPORARY

estimate ot current vear imoact: None

O — L-O
r^reparec oy: Randy Carr. Acting Director

Division: Labor Standards & Safet

Approved by Commissioner: C. \V. Mahl? 

Agency:

Phone 

Date :

Department of Labor Tmte:

269-4913
3/26/92

3/25/32

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/7/91 P ag e  1 0f 1



A L A S K A  S T A T E  L E G I S L A T U R E

Rep resen ta t iv e  E i le e n  P an lg eo  MacLean  
Co-Cha ir H o u s e  F in a n c e  C om m it t e e  
P.O. Box 830 
Barrow, A laska 99723

District 22

North Slope 
Borough

Anaktuvuk Pass 
Atqasuk 
Barrow 
Kaktovik 
Nuiqsut 
Point Hope 
Point Lay 
Wamwright

Northwest Arctic 
Borough

Ambler
Buckland
Deering
Kiana
Kivalina
Kobuk
Kotzebue
Noatak
Noorvik
Seiawik
Shungnak

WHILE IN JUNEAU
Box V
Juneau , A laska 99811
465-4525
465-4833

HOUSE OF REPRESENTATIVES 

M E M O R A N D U M

DATE: M arch  10, 1992

TO: S ena to r  D rue  P earce , C hairm an
Sena te  L ab o r  and C o m m erce  C om m ittee

FROM: R ep resen ta t iv e  E ileen  P. M a c L e a n ^ ^

SUT3J: S cheduling  HB 418 for a C om m ittee  H earing

H ouse  Bill 418 passed the  H ouse on  M arch  6 and has been
referred  to the Senate  L ab o r  and C o m m erce  C om m ittee . This is
to request a hearing fo r HB 418. The purpose o f  the bill is to 
requ ire  lunch breaks for peop le  under the age o f  18.

F edera l and  sta te  law  cu rren tly  have  no req u irem en ts  fo r lunch
breaks o r  leng ths  o f  shifts  for ch ild ren . A lthough m ost 
bu s in esses  p robab ly  do p rov ide  som e k ind  o f  break  for their 
em p lo y ees  there  are som e bus inesses  in the state  w hich do not.

Spec ifica l ly , HB 418 requ ires  tha t peop le  under the age o f  18 who 
are  scheduled  to w ork for six hours  or m ore  are  en titled  to a 
break  o f  at leas t  30 m inutes  during  the course  o f  the w ork  shift. 
T h e  bill requ ire s  that the break  m ust o ccu r  a fte r  the first hour 
and a h a lf  o f  w ork and before the beginning  o f the last hour o f  
w o r k .

HB 418 also  addresses  the s itua tion  w here  an ind iv idua l m ay end 
up w ork ing  m ore  hours  than o r ig ina lly  p lanned  and spec if ie s  that 
a person  under the age o f  18 w ho w orks for five consecu tive  
hours  w ithou t a break is en tit led  to a break of at least 30 
m in u tes  before  co n tin u in g  to w ork .



T he D epartm en t o f  L ab o r  w ould  have the au thority  to m o n ito r  
em p lo y e rs  th rough  the ir  usual w age  and h o u r  audit p ro ced u res .
If  there  w as a v io la tion  o f  this section, then the dep ar tm en t cou ld  
im pose  a penalty  w hich w ould  resu lt  in the em ployee  rece iv in g  
c o m p en sa tio n  for the lunch  b reak  at tw ice  the m in im um  w age 
rate, o r $9 .50  per hour. For a 30 m inute  lunch break  this totals 
$ 4 .7 5 .

T h e  H ouse  F inance  C om m ittee  Substitu te  incorpora ted  HB 461, by 
R ep resen ta tiv e  Parnell. This  w ould  a llow  m inors  u n d e r  the age 
o f  14 years old to be em ployed  as a perfo rm er in the 
e n t e r t a i n m e n t  in d u s t ry .

HB 418 w as am ended on the H ouse F loor on page 2, section 2, 
line 8 to add the words, or by m utua l ag reem en t be tw een  the 
e m p lo y e r  and the e m p lo y e e . And also  on page 2, section 2, lines 
14-21, w hich  lim it the the app lication  o f  w ork  breaks for m inors  
under sec tion  (c).

HB 418 passed  the H ouse  with unan im ous support. I w ould 
ap p rec ia te  your conside ra tion  o f  schedu ling  this bill for a hearing  
in the Senate  Labor and C om m erce  C om m ittee . If you  have any 
ques t io n s ,  or need any  ad d itio n a l in fo rm ation , p lease  co n tac t  
R ena B ukovich  o f m y s ta f f  at 465-4525 .

Senator D r u e  Pearce

page 2



FISCAL N O T E
M  i n

S T A T E  O F  A L A S K A

1992 L E G ISLATIVE SESSION

BELL NO. C S S S H B  418 (FIN) a m

Revision D a te :___________________________________
Title: Requiring work breaks for employees under age 18.

Sponsor: MacLean________________________________
Requestor:_______________________________________

Department Afiacted: Administration 
BRU: Personnel/OEEO
Component: Personnel/OEEO

COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERV ICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

1 CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: _ ,
ANALYSIS: (Attach a separate pade if necessary.)
This bill will have no fiscal impact on State employment.

Prepared by: R. H. King, D i r g c t o i f -  Phone: 465-4430
Division: Personnel/OEEO_________________________ i  Date: 7 //

Approved by Commissioner: Nancy Bear Usera ... „____________________________
Agency: Administration lU v  Date: I  ‘ ' f  ~  '

Distnbubon (by preparer): Leg Fin.. Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).

Rev 10/07/91 Page _ J _  o! 1
Mj*g32.C2817i KP/1



Official Uusiness

TO:

FROM:

DATE:

RE:

A l a s k a  S t a t e  L e g i s l a t u r e
HOUSE OF REPRESENTATIVES 

Kevin "Pat" Parnell

MAR 1 7  1992

f * 6  <//i

R o o m  128

State Capitol 

Juneau, A K  99801-1182

4 6 5 - 2 6 4 7

S e n a t o r  D r u ^ P e a r c e ,  C h a i r  
S e n a t e  Labor''1Px:ommerce C o m m i t t e e

kP a r n e l lRep. K e v i n  "Pal 

M a r c h  17, 1992 

S c h e d u l i n g  f o r  C S S S K B 4 1 8

I w o u l d  g r e a t l y  a p p r e c i a t e  y o u r  s c h e d u l i n g  C S S S H B 4 1 8 , "An A c t  
p e r m i t t i n g  t h e  e m p l o y m e n t  of  c e r t a i n  m i n o r s  in t h e  e n t e r t a i n m e n t  
i n d u s t r y ;  r e q u i r i n g  e m p l o y e r s  t o  p r o v i d e  c e r t a i n  e m p l o y e e s  w h o  a r e  
m i n o r s  w i t h  a b r e a k  f r o m  w o r k , "  f o r  a h e a r i n g  b e f o r e  t h e  S e n a t e  
L a b o r  & C o m m e r c e  C o m m i t t e e .  It  p a s s e d  f r o m  t h e  H o u s e  u n a n i m o u s l y .

I h a v e  a m e n d e d  H B 4 6 1  o n t o  t h i s  b i l l ,  a n d  t h e r e f o r e  h a v e  a 
d e s i r e  t o  h a v e  t h i s  b i l l  s u c c e e d ,  t h u s  m y  r e q u e s t  t o  you.

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  m y  r e q u e s t .

C om m it t e e s :  J u d ic ia r y ,  L abo r  & C o m m e r c e ,  M il i tary & V e te r a n s  A ffa irs 
F i n a n c e  S u b c om m it t e e ,  Ac' in is tra t ion



S E N A T E  L A B O R  AND C O M M E R C E  C O M M IT T E E  

S P O N S O R  S T A T E M E N T  

C S S S H B  418 (F IN A N C E )  a m  

R E P R E S E N T A T IV E  E IL E E N  P. M A C L E A N

The pu rpose  o f  HB 418 is to require  em ployers  to p rov ide  
em p lo y ees  w ho are m inors  w ith a break after 6 or m ore hours  of 
w ork . O ur research  indica tes that there is no federal or state  law 
tha t a d d re sse s  th is  p rob lem .

A lth o u g h  m ost businesses  p robab ly  do prov ide  som e kind of 
b reak  fo r  the ir  em p loyee 's ,  e i th e r  th rough  a c o l lec t iv e  b a rg a in in g  
a g re em e n t  or th rough  their  ow n personnel po licy , there  a re  som e 
bus inesses  in the state  w hich do  not.

IIB 418 w ould  requ ire  that people  under the  age of 18 w ho are
schedu led  to w ork  fo r six hours or m ore  are en titled  to a b reak  of
at le a s t  30  m inutes  during the course  of the w ork shift. T he  bill 
requ ires  that the break m ust occur after the  first hou r and a ha lf
of w ork  and before  the beg inn ing  of the last hour of w ork.

HB 418 also  addresses  the s ituation  w here  an ind iv idua l m ay end 
up w o rk in g  m ore  hours than o rig ina lly  p lanned  and spec if ies  that 
a pe rson  under the age o f  18 w ho w orks for five  consecu tive  
hours  w ithou t a break is en titled  to a break of at least 30 
m in u tes  before  co n tinu ing  to w ork.

The S p o n so r  Substitu te  was in troduced  to add section  2. 
parag raph  (d). This section en titles  the em p loyee  to rece ive  
com pensa tion  if they do not get a lunch break and also gives the 
D ept, o f  Labor the au thority  to m onito r  em p lo y e r 's  th rough  the ir  
usual w age  and hour audit p rocedures  to insu re  that em p lo y e r 's  
are co m p ly in g  with the law.

The H ouse  F inance  C om m ittee  incorpora ted  HB 461, by 
R ep resen ta t iv e  Parnell .  Th is  am en d m en t w ould  a llow  m inors  
under 14 years  old to be em ployed  as pe rfo rm ers  in the 
e n t e r t a i n m e n t  in d u s t ry .

IIB 418 was am ended  on the House Floor on page 2, section 2, 
line 8, to add the works, or hv m utual ag reem en t be tw een  the 
e m p lo y e r  and the em p lo y ee .  This would  a llow  the em ployer and



S p o n s o r  S ta te m e n t  
C SSS H B  418 (F inance) am 
p ag e  2

em p lo y ee  to nego tia te  the term s o f the  requ ired  break . For 
ex am p le ,  in s tead  o f a 30 m in u te  break, they m ay  agree  on tw o 
15 m inu te  breaks. HB 418 w as also am ended  on page 2, section  
2, l ines  14-21, w h ich  lists ex em p t ac tiv it ie s  from  the requ ired  
b reak  sec tio n .

HB 4 18  passed  the H ouse  w ith unan im ous  support.



A L A S K A

Representative Eileen Panlgeo MacLean 
Co-Chair House Finance Committee 
P.O. Box 830 
Barrow, Alaska 99723

WHILE IN JUNEAU
Box V
Juneau, Alaska 99811
465-4525
465-4833

District 22

North Slopo 
Borough

Anakiuvuk Pass 
Atqasuk 
Barrow 
Kaktovik 
Nuiqsut 
Point Hope 
Point Lay 
Wainwright

Northwest Arctic 
Borough

Ambler
Suckland
Deering
Kiana
Kivalina
Koouk
Kotzebue
Noatak
Noorvik
Selawik
Shungnak

HOUSE OF REPRESENTATIVES 
M E M O R A N D U M

DATE: M arch  10, 1992

TO: S en a to r  D rue  Pearce , C hairm an
S en a te  L ab o r  and  C o m m erce  C o m m itte e

FROM: R ep resen ta t iv e  E ileen  P. M a c L e a n ^ ^ ^

SUBJ: Schedu ling  HB 418 fo r a C o m m ittee  H earing

H ouse  Bill 418 passed the H ouse  on M arch  6 and has been
re fe rred  to the  Senate  Labor and C om m erce  C om m ittee . T h is  is
to req u es t  a hearing  for HB 418. The purpose  o f  the bill is to 
req u ire  lunch  breaks fo r p eop le  under the age o f  18.

F ed e ra l  and sta te  law  cu rren tly  have  no re q u ire m e n ts  fo r lunch
breaks or leng ths  of shifts  fo r  ch ildren . A lth o u g h  m ost 
bu s in esses  p robab ly  do p rov ide  som e kind o f  b reak  fo r  their 
em p lo v e es  there  are som e bus inesses  in the s ta te  w hich  do not.

S pec if ica l ly . HB 418 requ ires  that people  under the age o f  IS w ho 
are schedu led  to w ork for six hours or m ore are  en titled  to a 
break  o f  at least 30 m inutes  during  the course  o f  the w ork  shift. 
The bill requ ire s  that the break  m ust o ccu r  a f te r  the first hour 

and a ha lf  o f  w ork  and before the beginning  o f  the last hour o f  
w o r k .

HB 4 1 S also  addresses  the s itua tion  w here  an ind iv idua l m ay  end 
up w o rk in g  m ore  hours  than o rig inally  p lan n ed  and sp ec if ie s  that 
a person  under the age o f  IS who w orks for five co n secu tiv e  
hours  w ithou t a break is entitled  to a break o f  at least 30 
m in u tes  b e fo re  co n tin u in g  to w ork.

S T A T E  L E G I S L A T U R E



T h e  D ep ar tm en t o f  L a b o r  w ou ld  h av e  the  au th o rity  to m o n ito r  
e m p lo y e rs  th ro u g h  th e ir  usual w ag e  and h o u r  au d i t  p ro c e d u re s .
If  there  w as  a v io la tion  o f  th is  sec tion , then the d ep a r tm en t  cou ld  
im p o se  a p en a lty  w hich  w o u ld  re su lt  in the  e m p lo y e e  rece iv in g  
co m p en sa t io n  fo r the  lunch  b reak  at tw ice  the  m in im u m  w ag e  
rate , or $9 .50  per hour. For a  30 m inu te  lunch b reak  this to ta ls  
$ 4 .7 5 .

T h e  H ouse  F in an ce  C o m m ittee  S ubsti tu te  in co rpo ra ted  HB 4 6 1 , by 
R ep resen ta t iv e  P arne ll .  Th is  w ould  a llow  m inors  u n d e r  the age  
o f  14 years  old to be  e m p lo y ed  as a p e rfo rm er  in the  
e n t e r t a i n m e n t  in d u s t r y .

HB 418 w as am ended  on the H ouse  F lo o r  on page 2, section  2, 
l ine 8 to add the w ords , o r  hv  m utual ag re em e n t  b e tw ee n  the 
e m p lo y e r  and the e m p lo y e e . A nd also on page  2, sec tion  2, lines 
14-21, w h ich  l im it  the  the  app lica t io n  o f  w o rk  b reaks  fo r  m inors  
u n d e r  sec tion  (c).

HB 4 1 S passed  the H o u se  w ith  unan im ous  support. I w ould  
ap p rec ia te  y o u r  co n s id e ra t io n  o f  sch ed u lin g  this  bill fo r  a h ear ing  
in the Senate  L abor and C om m erce  C om m ittee . If you  have any  
q u es t io n s ,  or need any ad d it io n a l  in fo rm a tio n ,  p lease  con tac t 
R ena B ukov ich  of m y  s ta ff  at 465-4525 .

Senator D r u e  Pearce

page 2
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. 3 3 2 . . . u n d e r  17, k i d s  m u s t  h a v e  w r i t t e n  a u t h o r i z a t i o n  b y  c o m m i s s i o n e r  

u n l e s s  a u t h o r i z e d  u n d e r  . 3 6 0 .

. 3 3 5 . . . u n d e r  14, k i d s  c a n ' t  w o r k  o u t s i d e  s c h o o l  h o u r s  e x c e p t  f o r

d o m e s t i c  w o r k ,  b a b y  s i t t i n g  a n d  h a n d i w o r k ,  n e w s p a p e r  r o u t e s ,

c a n n e r i e s .

. 3 4 0 . . . u n d e r  16, c a n ' t  w o r k  f o r  m o r e  t h a n  9 h o u r s  c o m b i n e d  i n  1 d a y

fo  s c h o o l  a n d  w o r k .  L i m i t s  h o u r s  t o  5 a m  t o  9 pm. T o t a l  w o r k  o u t ­

s i d e  s c h o o l = 2 3  h o u r  p e r  w e e k .

. 3 5 0 . . . u n d e r  18, l o n g  l i s t  o f  h o w  k i d s  c a n  a n d  c a n ' t  w o r k .

/ /

b f

£

£

3 2 5 . . . p u r p o s e = t o  p r o t e c t  k i d s  f r o m  e x p l o i t a t i o n

3 3 0 . . .  g e n e r a l  e x e m p t i o n = f o r  f a m i l y  b u s i n e s s e s  a n d  f a m i l y  b o a t s .

3 5 5 . . . u n d e r  21, c a n ' t  w o r k  i n  b o o z e  p r e m i s e s .

3 6 0  (a) d e p a r t m e n t  s e t s  r e g s  f o r  s a f e t y ,  w o r k  c o n d i t i o n s ,  k i n d  o f

w o r k ,  m a x i m u m  h o u r s  f o r  d a y  a n d  w e e k ,  m i n i m u m  r a t e s  o f  p a y  

a n d  o t h e r  k i d  s a f e g u a r d s

(b) d e p a r t m e n t  s h a l l  m a k e  d e a l s  w i t h  o t h e r  s t a t e  a n d  f e d  a g e n c i e s

t o  p r o v i d e  o p p o r t u n i t i e s  f o r  w o r k  e x p e r i e n c e  i n  s a f e  a n d  h e a l t h y  

c o n d i t i o n s  f o r  k i d s .

(c) d e p a r t m e n t  s h a l l  a d o p t  r e g s  f o r  e m p l o y m e n t  o f  18 a n d  u n d e r  

a n d  e x e m p t i n g  a p p r o p r i a t e  e m p l o y e r s  f r o m  r e p o r t i n g  u n d e r  . 33 2.

3 6 5  ... g e n e r a l  e n f o r c e m e n t  p r o v i s i o n .  

3 7 0 . . . p e n a l t i e s
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A /  •

m m

p r o O t J / o s v f

) / \

4  t i t  f e A r e - M *

f M <  ^  f o r  W s * r S  + L*

c l u s t ' o j  C (h ~  I y j  +  < / ^ y J  .

yU L rl " S ' *  * * * * * * *

^  ^

•/> j V * *  0 L \ J ( .  V v ' /
y* } f i t s '

j T  - f ^  p r 9 U ' * i t n S  a v > ^
w /.V A





STATE OF A L A S K A

1992 LEGISLATIVE SESSION

FISCAL NOTE
BiU No. HB 441

Revision Date: __________________________

Title: An Act relating to the disclosure of

Department Affected: 

BRU:

Alaska Court System 

TriaJ Courts

Sponsor:

information... about job performanco Components:

Gruenberg____________________________

C O M P O N E N T  SERIAL NO.Requestor: House Labor &  Commerce 000 | 000 000 I 768

O P E R A T I N G F Y  93 F Y  94 FY 95 FY  96 FY 97 FY 98

P E R S O N A L  SERVICES

T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

LAND &  S T R U C T U R E S

G R A N T S  &  CLAIMS

T O T A L  O P E R A T I N G 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

R E V E N U E

G E N E R A L  F U N D S 0.0 0.0 0.0 0.0 0.0 0.0

F E D E R A L  F U N D S

O T H E R

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME I I
PART-TIME I I
T E M P O R A R Y  I I I I

Estimate of current year impact: None

ANALYSIS: (Attach a separate page If necessary) 

No fiscal Impact.

Prepared by: C. S. Christensen III. Staff Counsel (  ft. / f  ( Phone: 264-8228
Division: Alaska Court System Data: 02/19/92

Approved by: Arthur H. Snowden, II. Administrative Director / ('U (
Agency: Alaska Court System i Date: 02/19/92

Distrfoution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB. & Impacted Agency(les),



STATE O F  ALASKA

1992 LEGISLATIVE SESSION

FISCAL N O T E

BILL NO. HB 441

Revision Date:  ________________________

Title: .disclosure of information by an

employer about the iob performance.

Sponsor: Representative Gruenberg

Requestor: House Judiciary Committee________

Expenditures/Revenues: (Thousands of Dollars)

Department Affected: Department of L a w

BRU: Legal Services_______________________

Component: Operations

C O M P O N E N T  SERIAL

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

C O N T R A C T U A L

SUPPLIES

EQUIPMENT

LAND &  STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

T OTAL OPERATING -0- . -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND -0- -0- -0- -0- -0- -0-

FEDERAL FUNDS

OTHER
FU N D  SOURCE:

TOTAL

POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-

PART-TIME

T E M P O R A R Y

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)

This bill protects an employer, w h o  acts in good faith, from liability for oisclosing the job performance of an employee or former 
employee to a prospective employer. This protection would not shield an employer who provided information the employer 
knew was false or misleading, was given with a malicious purpose, or violated a civil right of the employee or former employee 
that is protected by Alaska's antidiscrimination laws under A S  18.80, or federal law. This bill will apply to all emplovers in the 
state and will not have a fiscal impact on the Department of Law.

__________ n> . f  I) 0  ___________________________________________________________________
K T f a Z Z  ^

Prepared by: Richard I. Peoues. Director ______________________  Phone: 4-65-3672_____________
UW i
sto T

lis tra tw e  Services / >_________ , I

K U n jjH .
Approved by Commissioner: Charles E. Cole, Attorney General

Division: Administrative Service’s > / l________ , . I_______ Date: March 5. 1992

Agency: D epartm en t of Law______________*_______________________  Date: March 5. 1 9 9 2 ________________________________

Distribution (by preparer): Leg. Fin., Legislative Sponsor,  Requestor,  OMB/DBR, Gcv. Legis. Ofc., & Impacted Agency(ies).

Rev 1 0 /0 7 /9 1  Page 1 of _ J _



S T A T E  O F  A L A S K A

1992 LEGISLATIVE SESSION

T S C A L  N O T E

BILL NO. H B  441

Revision D a l e : ___________________________
Tille: Disclosure ol job performance information

Department Affected: Administration 
BRU: Personnel/OEEO____________
Component: Personnel/OEEO

Sponsor: Gruenberg
Requestor: House Labor r.rd Commerce COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands oi Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands ol Dollars)
GENERAL FUND 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 c

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: _0_
ANALYSIS: (Attach a separate page if necessary.) 
This bill will not leave a fiscal impact on this division.

loV^L 4 ^Prepared by: R. H. Kino, Direclo, Phone: 465-4430
Division: Personnel/OEEO JL
Approved by Commissioner: Nancy Bear Usera ^""1 J  r  
Agency: Administration 1/v

Date: February 18.1992

Date:

Distribution (by preparer): Leg Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. legis. Ole., & Impacted Agency(ies).

Rev 10:07/91
?M906kp'l

Page 1 ot 1_



1992 LEGISLATION 
PO SITIO N  PAPER 

DEPARTM ENT OF ADMINISTRATION

D iv i s io n  Personnel/OEEO___________________________ B ill  N u m b e r  HB441_______________

B i l l  T i t l e .  An Act relating to the disclosure n f  information by an employer about the job performance of 
an employee or former employee._________________________________________________________ __

P o s i t i o n  S t a t e m e n t :  E x p la in  briefly w h a t  bill does, i ts  im p ac ts  a n d  D e p a r tm e n t ’s 
position, i.e., a) su p p o rt ,  b) do n o t  su p p o rt ,  c) n e u tra l  or d) oppose.

Position:

The Department of Administration supports HB 441.

Wh a t  the Bill Does:

This bill protects employers and former employers from liability when disclosing information about the job 
performance of an employee or former employee in good faith. Disclosure is presumed to be in good faith, 
but may be rebutted by showing that the information was knowingly false or deliberately misleading, was 
given with a malicious purpose, or violated a civil right that is protected under AS 18.80 or under a 
federal law.

Impact of the Bill:

This bill will assist the State both as an employer or former employer and as a prospective employer.

As an employer or former employer, this bill will provide a rebuttable presumption of good faith for 
supervisors to disclose job performance information when approached to provide a reference for an 
employee or former employee. This provision will clarify the ability of supervisors to provide that 
information based on their personal experience without reference to formal records protected by 
AS 39.25.080.

As a prospective employer, the State should be able to secure more accurate and useful information on 
candidates for State positions. The same protection provided to State supervisors will be provided to other 
employers in providing information to the State.

A P P R O V E D :

Division Personnel/OEEO________________

D a l e  (( ________________________

D a t e  _______________________

Rev. 01/28/91

Director R. II. King

S ignature

C o m m i s s i o n e r  Nancy Bear Usera 

Signature_

I.KGPP.FHM
2/LEG92/H707.kp'l



JL A . l U U i . W

Holise Majority Leader
COMMITTEES 

HOUSE Judiciary 
House Rules 

House State Affairs 
Special Committee 

Military and Vet Affairs 
Lecisi ative Council

Representative M a x  F. Gruenberg, Jr.

District 11 

Spenard, Upper Midtown Anchorage

P.O. Box V 
Juneau. AK 99S11 

(907)465-3718 
465-4968/4986 

(Session)

3111 C Street, Suite 440 
A nchorage. AK 99503 

(907) 561-7621

M E M O R A N D U M

TO: A l l  M e m b e r s
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  M a x  G r u e n b e r

DATE: A p r i l  9, 1992
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D e f a m a t i o n  i s  a  d o c t r i n e  o f  t h e  common l a w .  I t  a l l o w s  f o r  t h e  
r e c o v e r y  o f  d a m a g e s  f r o m  p e o p l e  who c a u s e  o n e  t o  s u f f e r  a  
l o s s  b y  t h e  p u b l i c a t i o n  o f  a  l i e  t h a t  c a u s e s  i n j u r y  t o  o n e ' s  
r e p u t a t i o n .  A ny  c o m m u n i c a t i o n  b e t w e e n  tw o  o r  m o re  p e o p l e  c a n  
c o n s t i t u t e  p u b l i c a t i o n .  T h e  d e f e n d a n t  m u s t  h a v e  b e e n  a t  l e a s t  
n e g l i g e n t  i n  r e g a r d s  t o  w h e t h e r  o r  n o t  t h e  s t a t e m e n t  w as  
f a l s e .

I f  t h e  d e f a m a t o r y  s t a t e m e n t  w o u l d  t e n d  t o  i n j u r e  o n e  i n  h i s  o r  
h e r  b u s i n e s s  o r  p r o f e s s i o n ,  a s  w o u l d  b e  t h e  c a s e  i n  m o s t  
l a w s u i t s  i n v o l v i n g  e m p l o y e r  r e f e r e n c e s ,  t h e  i n j u r e d  p a r t y  i s  
n o t  r e q u i r e d  t o  p r o v e  s p e c i f i c  m o n e t a r y  d a m a g e s .

T h e r e  i s  a  l i m i t e d  p r i v i l e g e  i n  t h e  common l a w  t h a t  p r o v i d e s  
so m e  p r o t e c t i o n  t o  a  p e r s o n  who m a k e s  a  d e f a m a t o r y  s t a t e m e n t  
i f  t h a t  p e r s o n  w as  a c t i n g  i n  t h e  i n t e r e s t  o f  o t h e r s .  T h i s  
common l a w  p r i v i l e g e  h a s  b e e n  a p p l i e d  t o  c a s e s  i n v o l v i n g  
s t a t e m e n t s  b y  a  f o r m e r  e m p l o y e r .  H o w e v e r ,  t h e  s c o p e  o f  t h i s  
p r i v i l e g e  i s  s o  v a g u e  t h a t  t h e  b e s t  w ay f o r  a n  e m p l o y e r  t o  
l i m i t  t h e i r  e x p o s u r e  t o  l i a b i l i t y  f o r  d e f a m a t i o n  i s  t o  r e f r a i r .  
f r o m  m a k i n g  a n y  n e g a t i v e  s t a t e m e n t s  a b o u t  f o r m e r  e m p l o y e e s .
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Introduction
.An unprecedented wave of litigation is flooding the 

courts with libel and slander claims based on negative 
job reviews, unfavorable employment references, derog­
atory termination interviews and other forms of work­
place defamation.1 Reacting to the costs as well as the

risks of such lawsuits, m a n y  employers have reduced 
their employees' performance evaluations to meaning­
less generalities, imposed strict censorship on interof­
fice communications and stopped giving references al­
together. This is a loss for everyone concerned. T he free 
exchange of information in the workplace is just as i m­
portant to able employees as it is to their employers. 
More broadly, consumers are the ultimate beneficiaries 
when hiring, firing and promotion decisions are made 
on the basis of well-informed judgments.

At the same time, employees should have ample 
means to :ppk legal redress w h e n  their employers dis­
parage their reputations without just cause. Few injuries 
are as thoroughly ruinous as the undeserved loss of one's 
good name, and the consequences m a y  be particularly 
devastating on the job and in the marketplace.

For centuries, the c o m m o n  law of defamation has 
struggled to maintain an appropriate balance between 
these competing values. " O n  the one hand, the tort law 
of this Commonwealth has long recognized a right of re­
dress to one w h o  suffers injury to his reputation by the 
publishing of a defamatory falsehood. O n  the other 
hand, freedom of expression is guaranteed...."3

Following a brief review of libel and slander in gen­
eral, this article focuses on the manner in which the law 
of Massachusetts balances these competing rights and 
values in the workplace.-1 Typically, employees' defama­
tion claims are precipitated by 1) an unfavorable evalua­
tion; 2) an allegation of workplace misconduct; 3) a de­
rogatory c o m m e n t  in a company publication,- or 41 an 
unflattering reference. This article reviews Massachu­
setts law governing all four scenanos, suggests h o w  e m ­
ployers m a y b e  counselled to avoid inappropriate defam­
atory communications and discusses ways and means 
to reconcile more justly the conflicting interests which 
the law of defamation must balance in the workplace.

I. Basic Law of Defamation

A. Elements of a Cause of Action
Defamation consists of a false and unflattering state­

ment communicated to one or more individuals about 
another/1 Written defamation is libel. Oral defamation is 
slander. Li either case, the plaintiff must prove all five of 
the essential elements of both tons:

1. Suits brought by employees agamst then employers now account 
for about one third of all defamation actions. Wall Street lonrnal. at 
33, col. 4 |October 2, 19S6).
2. Stone v. Essex County Newspapers. Inc., 367 Mass. S49. S55
11975).

3. for a hill review of Massachusetts detamauon law, see 37). Nolan, 
Mimachusetts Practice §§91-104 (1979).
4 AfceUtiyv. Shumn, 401 M ass. 593 ,597  (198S1
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First, the statement at issue must be "defamatory," 
classically defined as "words which would tend to hold 
the plaintiff up to scorn, hatred, ridicule or contempt, in 
the minds of any considerable and respectable segment 
in the community"5 Accusing an employee of misfea­
sance or malfeasance on the job is defamatory per se,6 as 
is any publication which would tend to deter others 
from doing business with him.'

Second, since causes of action for libel and slander 
protect the plaintiff's reputation rather than his own 
peace of mind, the defamatory remark must be "pub­
lished" to someone other than the one defamed.* Berat­
ing an employee whe n  no one else is present, no matter 
h o w  unfairly or energetically, cannot give rise to a defa­
mation claim.9 However, internal communications 
closely confined within a single business entity m a y  
well support a cause of action.10 Because an unfavorable 
intra-corporate evaluation, report or casual conversation 
can have devastating consequences tor the maligned e m ­
ployee, "(t)he argument that a communication between 
agents of the same corporation is not a communication 
to a third person is not impressive in dealing with such a 
subject as defamation...."11

Third, the defamatory statemen: must refer specifi­
cally to the plaintiff or be reasonably discernible as 
such.11 Heavily veiled references to "certain parties" 
m a y  not be actionable, but a suggestion that "a certain 
head of the Accounting Department is skimming from

the till" leaves no room for doubt about the wrongdoer's 
identity,13

Fourth, the remark must be false. Although the 
plaintiff bears the burden of alleging falsity, under M a s­
sachusetts law it is up to the defendant to prove truth as 
an affirmative defense.14 Even if a written defamatory 
statement is true, it m a y  still be actionable if the defen­
dant published it maliciously in a conscious effort to 
ruin the plaintiffs reputation without lawful reason.15

For all libe' and most slander claims, nominal d a m­
ages m a y  be awarded without proof of actual injury,-16 but 
to recover compensatory damages, a plaintiff must prove 
genuine harm.17 Typical general damages include lost 
reputation and resulting mental anguish.18 Special d a m­
ages m a y  also be recovered w h e n  pleaded and proved.19 
However, where a multi-count complaint alleges defa­
mation among other causes of action, only one recovery 
m a y  be had for a single injury, no matter h o w  many theo­
ries support it.10

Corporations,11 sole proprietorships11 and other busi­
ness entities are accountable for defamatory statements 
made by their agents or employees acting within the 
scope of their employment. Emplo>ers are also directly 
liable for any defamatory statements which they ex­
pressly authorize.13 Furthermore, employers are liable 
for any statements m a d e  by their agents or employees 
while acting within their actual or apparent authority.14

5. S t o n e ,  s u p r a  n.2,3 6 7  Mas s .  at S53.

6. L y m a n  v. N e w  E n g l a n d  N e w s p a p e r  P u b .  Co., 2 8 6  Mas s .  258, 2 6 2  

(19341.

7. A . E M .  C o r p .  v. C o r p o r a t e  A i r c r a f t  M a n a g e m e n t ,  6 2 6  F.Supp. 

1533,1551 (D. Mass. 1985).

S. B r a u e r  v. G l o b e  N e w s p a p e r  Co., 351 Mass. 5 3 . 5 6  (19661.

9. C o m c r f o r d  v. W e s :  E n d  S t r e e t  R a i l w a y  Co.. 164 Mass. 13, 15 

(1S951.

10. B a n d e r  v. M e t r o p o l i t a n  Life I n s u r a n c e  Co., 3 1 3  Mass. 3 3 7 , 3 4 8 -  

4 9 11943).

11. Id.

'.2. M i G i .  Inc. v. G a n n e t t  Ma s s a c h u s e t t s  Broadcasters, Inc., 25 

M a s s .  A p p .  Ct. 394, 39 6  (1988|.

13. M c C o l l u m  v. L a m b i e ,  145 Mass. 2 3 4 , 2 3 8  |ISS7).

14. M c A t o y ,  s u p r a  n.4, 401 M a ss. at 597. In P h i l a d e l p h r a  N e w s p a ­

pers. Inc. v. H c p p s ,  4 7 5  U.S. 767, 7 7 5 - 7 8  (1986), the S u p r e m e  Court 

held that in a libel case against a m e d i a  defendant, the nrst a m e n d ­

m e n t  required that plaintiff bear the b u r d e n  of proving falsity, and 

thus a state c o m m o n  la w  rule (similar to Massachusetts'), imposing 

the b u r d e n  of proof o n  this issue o n  the defendant, w a s  unconstitu­

tional. In M e  A m y ,  s u p r a , the S I C  did not decide w h e t h e r  H c p p s  a p­

plied in a case involving a n o n m e d r a  attendant. 401 Mass. at 597 n.4.

15. G . L . M .  c.231, §92. However, in M a t e r i a  v. H u f f , 3 9 4  Mass. 328, 

3 3 3  n.6 |19S5i, the S u p r e m e  Judicial C o u r t  held that this element of 

the statute is constitutionally invalid w h e r e  the plaintiffs are public 

figures or public officials. T h e  C o u r t  left o p e n  the issue of whether 

the s a m e  constitutional infirmity applies to actions brought by pri­

vate plaintiffs. Id.

16. 3 7  ]. Nolan. M a s s a c h u s e t t s  Practice, §99 at 125-26 (1979). and 

cases cited.

17. S t o n e ,  s u p r a  n.2, 3 6 7  Mass. at 860-61. Loss of prospective e m ­

p l o y m e n t  resulting t i o m  a defamatory reference has always been

c o m p e n s a b l e . E . g . , D o a n e v . G r e w , 2 2 0 M a ss. 171,176(1915);5r. C l a i r  

v. T r u s t e e s  o f  B o s t o n  U n i v e r s i t y , 2 5  M a ss. A p p .  Ct. 662, 6 6 5  n.2, r e­

v i e w  d e n i e d ,  4 0 2  Mass. 1104 (1988). In a significant n e w  develop­

men t ,  however, the Appeals C o u r t  recently declined to disturb a n  

a w a r d  of d a m a g e s  for the loss of a job the plaintiff already held. In 

M e n d e z  v. M.S. W a l k e r .  Inc., 2 6  M a s s .  A p p .  Ct. 431, 4 3 2  (19881, the 

plaintiff h a d  w o r k e d  for the defendant c o m p a n y  as a n  e m p l o y e e  at 

will. H e  w a s  fired after the c o m p a n y ’s president told his supervisor 

that he h a d  stoien c o m p a n y  property'. A l t h o u g h  the plaintiff h a d  oaiy 

filed a defama t i o n  ciaim, asserting n o  cause of action for “wrongful 

termination'' in a n y  or its forms, the jury a w arded d a m a g e s  tor the 

loss of his job. O n  appeal, the defendant argued that the plaintiff's 

injuries resulted f r o m  the discharge rather than the s L n d e r  a n d  b e­

cause the discharge w a s  not unlawful in itself, the plaintiff's lost in­

c o m e .  as o p p o s e d  to his lost reputation, should not h a m  b e e n  consid­

ered in assessing damages. T h e  A p p e a l s  C o u r t  declined to consider 

this argument, solely because it h a d  not been raised below. Id. at 435. 

Certainly, holding that lost w a g e s  are c o m p e n s a b l e  w h e n e v e r  a n  e m ­

ployee is fired because of a  defama t o r y  accusation v  auid radically 

transform the doctrine of e m p l o y m e n t  at will. For a related discus­

sion of M e n d e z ,  see infra notes 9 1 - 9 4  a n d  a c c o m p a n y i n g  text.

18. S t o n e ,  s u p i a  n.2,3 6 7  M a s s .  at 860.

19. Id.

20. See. e.g., St. Clair, s u p r a  n. 17,25 Mass. A p p .  Ct. at 6 6 5  n.2 (where 

plaintiff lost a job opportunity after defendant d e f a m e d  h i m  in a refer­

ence, separate d a m a g e s  could no t  be a w arded s c n a t i m  o n  theories of 

slander a n d  intentional interference w i t h  advantageous relations).

21. E.g., G a l v i n  v. N e w  York. N e w  H a v e n  eA  H a n f o r d  R a i l r o a d  Co.. 

3 4 1  M a s s .  293,296(1960).

22. E'.g., P i o n  v  C a r o n ,  2 3 7  M a s s .  107. Ill (1921).

23. E.g., M i l l s  v. W.T. G r a n t  C o . , 2 3 3  Mas s .  140,145(1919).

24. E z e k i e l  v. l o n e s  M o t o r  C o . , 3 74  Mass. 362, 391 (1978); B a n d e r ,  

s u p r a  n. 10.313 Mass. at 348.
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Most of this article addresses employers' defamatory 
statements of fact about their employees; statements of 
pure opinion are i m m u n e  from liability in the first in­
stance. "fUjnder the First A m e n d m e n t  there is no such 
thing as a false idea. However pernicious an opinion m a y  
seem, we depend for its correction not on the conscience 
of judges and juries but on the competition of other 
ideas."2* In sharp contrast, "there is no constitutional 
value in false statements of fact" and falsely defamatory 
factual statements enjoy no sanctuary under the first 
amendment.26

Whether a statement is one of fact or opinion is a 
question of law if reasonable persons could not decide 
the matter differently; but the issue is for the jury if the 
statement could reasonably be understood either way.2' 
The best test seems to be whether the remark is suscep­
tible of proof. A  statement is factual if it can be proved, at 
least theoretically, to be true or false; it is an expression 
of opinion if it is subjective or open to speculation.28 To 
say that John Smith is unfit for promotion m a y  be a pro­
tected expression of opinion; to say that John Smith has 
stolen the company blind is an actionable statement of 
fact.29 The court must consider not just one word or 
phrase but the entire statement in context, giving 
weight to the circumstances, the m e d i u m  of dissemina­
tion, the audience, and any mitigating or cautionary 
terms that the publisher m a y  have included.50 Epithets 
deemed opinionated w h e n  uttered in the heat of a con­
frontational labor dispute might be taken as statements 
of fact w h e n  spoken calmly and with due reflection.31

Even an expression of otherwise unadulterated opin­
ion m a y  support a cause of action if it implies a basis in 
undisclosed fact.32 Liability m a y  c o m e  from saying too 
little rather than too much. Simply describing one's e m ­
ployee as an alcoholic m a y  give h i m  grounds to sue be­
cause the statement implies undisclosed evidence of ex­

B. Protected Expressions of Opinion

25. G e n :  v. R o b e n  W e l c h .  Inc., -US U.S. 3 2 3 , 3 3 9 - 1 0  (19741.

26. Id. at 340.

27. Kins: v. G l o b e  N c w s v a o e r  Co., 4 0 0  Mass. 705, 7 0 9  (1987), cert, 

d e n i e d ,  108 S.C:. 1121 (1988).

28. C o l e  v. W e s t m g h o u s e  B r o a d c a s u n z  Co.. Inc., 3 8 6  Mass. 303. 

310-12, ccr:. d e n i e d ,  4 5 9  U.S. 1037 (1982).

29. Id. A l t h o u g h  the accusation of t h e n  w o u l d  be actionable, defen­

dant should prevail u p o n  proof of the accusation's truth or a reason­

able basis for belief in its truth.

30. Id. at 309.

31. Id. at 310. In Tosti v. A y i k ,  3 8 6  Mass. 721, 7 2 3  (19S2|, the S I C

stated that "(f)ederal labor l a w  p r e e m p t s  State libel l a w  to the extent

that defamatory statements m a d e  in the context of a labor dispute are

actionable only if m a d e  w i t h  k n o w l e d g e  or their falsity or w i t h  reck­

less disregard of the truth." T h e  federal standard does not completely

" p r e e m p t "  state law so m u c h  as m o d i f y  it to c o n f o r m  to first a m e n d ­

m e n t  standards. In s o m e  circumstances federal labor l a w  m a y  fully

p r e e m p t  state l a w — that is, r e m o t e  the availability' of a state law

claim a n d  consign a u n ion w o r k e r  to the remedies available u n der her 

collective bargaining agreement. T h i s  occurs w h e n  a n  employee's 

state l a w  claim depends for its resolution o n  interpretation of the la­

bor contract. U n g l e  v. G o r g e  D i v .  o f  M a g i c  C h e f .  Inc., 108 S. Ct. 1S77 

(19881. In m o s t  circumstances, however, unionized workers m a y  pur­

sue defamation claims w i t h o u t  reiving o n  the u n i o n  contract. E . g .

cessive drinking; but noting that the employee had wine 
with dinner and concluding that he is an alcoholic is a 
protected expression of opinion based on disclosed, non- 
defamatory facts.33

Surely, an employer is entitled to its opinions of its 
employees, particularly when those opinions are impre­
cise and cannot be characterized as statements of partic­
ular facts.33 Whether specific individuals should be 
hired, fired, promoted or demoted are "inherently sub­
jective questions which rely as m u c h  on an assessment 
of [the company's) needs as on the plaintiff's capabili­
ties."35 Accordingly, to the extent that they neither ex­
press nor imply false statements of fact, evaluations and 
references ought to be protected absolutely as state­
ments of pure opinion.

C. Absolute and Conditional Privileges
The law also provides absolute privileges for a nar­

row category of defamatory statements of fact. A n  abso­
lute privilege is a license to defame, providing a c o m­
plete defense even for statements which were 
maliciously motivated, k n o w n  to be false, and pub­
lished indiscriminately with reckless disregard for the 
rights of the person defamed.36 Accordingly, absolute 
privileges are only justified in the most compelling cir­
cumstances. In Massachusetts, they are strictly con­
fined to statements m a d e  in the course of litigation,37 
legislative proceedings,38 or adjudicative agency hear­
ings.39 This is a measure of the paramount value which 
the law assigns to the free flow of information through 
the courts and the legislature. "[Tjt is more important 
that witnesses be free from the fear of civil liability for 
what they say than that a person w h o  has been defamed 
by their testimony have a remedy"30

Although no absolute privilege exists beyond the 
halls of government, conditional privileges are recog­
nized in other settings where the law takes a more bal-

L i n n  v. P l a n :  G u a r d  W o r k e r s .  3 8 3  U.S 5 3  (19661.

32. K i n g ,  s u p r a  n.27,40 0  Mass. sc 713.

33. M y e r s  v. B o s t o n  M a g a z i n e  Co., 3 8 0  M a s s .  3 3 6 , 3 3 9  (1980).

34. U n d e r w o o d  v. D i g i t a l  E q u i p m e n t  C o r p . .  Inc., 5 7 6  F.Supp. 213, 

217 (D. Mass. i9S3|, applying Massachusetts l a w  a n d  quoting C o l e ,  

s u p r a  n.28.3S6 Mass. at 3 1 2  (no cause of action w h e r e  plaintiffs e m ­

ployer opined after plaintiffs resignation that his departure w a s  a 

"minor loss" and he should not be rehiredl.

35. U n d c n w o d ,  s u p r a  n.34,5 7 6  F.Supp. at 217. -

36. E z e k i e l ,  s u r r a  n.24, 3 7 4  M as s .  at 385; M c z u l l o  v. M a l c t z ,  331 

Mass. 233, 2 3 6  (1954).

37. E.g., A b o r n  v. L i p s o n , 3 5 7  Mass. 71, 7 2 - 7 3  (1970).

3S. E.g., S h e p p a r d  v. B r y a n t , 191 Mass. 591, 5 9 4 - 9 5  (1906).

39. E.g., S t e p a r u s c h c n  v. M e r c h a n t s  D i s p a t c h  T r a n s p o r t a t i o n  C o r p . , 

7 22 F.2d 922, 932 (1st Cir. 1983). Originally, only defamatory state­

m e n t s  d e e m e d  pertinent to the proceedings in w h i c h  they w e r e  m a d e  

w e r e  absolutely privileged. E.g., H o a r  v. W o o d ,  44 Mass. 193, 197 

[18411. But appropriately liberal constructions of w h a t  m a y b e  perti­

nent h a w  so eroded that limitation as to strip it of ail cnectivc m e a n ­

ing. E.g., A t o m ,  s u p r a  n .37.357 Mass. at 73.

40. A  b o m ,  s u p t a  n.37,3 5 7  Mass. at 72. It is curious that the la w  pro­

vides a n  absolute privilege only in settings w h e r e  lawyers, legislators 

a n d  judges piy their trades.
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anced view, seeking not only to encourage uninhibited 
speech but also to guard against licentious defamation. 
Like absolute privileges, conditional privileges are cre­
ated by circumstances. "An occasion makes a publica­
tion conditionally privileged if the circumstances in­
duce a correct or reasonable belief that (a) there is 
information that affects a sufficiently important inter­
est of the publisher, and (b) the recipient's knowledge of 
the defamatory matter will be of sendee in die lawful 
protection of the interest.'"1

Unlike absolute privileges, however, conditional 
privileges are lost w h e n  abused. It has long been under­
stood that people should be insulated from liability for 
what they say "when the cause or occasion of the publi­
cation is such as to render it proper and necessary for 
c o m m o n  convenience and the general welfare of society 
that the party making it should be protected from liabil­
ity... provided it is made in good faith, and without a 
willful design to defame.'"2 A  conditional privilege is 
lost w h e n  the publisher's conduct or motives are incon­
sistent with the rationale which justifies the privilege.'11 
The defendant has the burden to prove the existence of 
circumstances giving rise to a privilege." The burden 
then shifts to the plaintiff to prove that the privilege was 
abused.15

O n e  form of conditional privilege is created when 
publisher and recipient have a c o m m o n  interest and the 
communication is reasonably calculated to further it.16 
A m o n g  such conditionally privileged occasions are situ­
ations in which the publisher and the recipient share a 
legitimate business interest in the information ex­
changed.17

n. The Employer's Privilege
T he employer's privilege is "a natural corollary’" of 

these broader principles.1* It is rooted both in self- 
interested rights and in disinterested duties. To protect 
themselves, employers are entitled to candid assess­
ments of the people they hire and entrust with their af­
fairs. To protect those w h o  work for them, employers are 
not only allowed but required to investigate sexual ha­
rassment, invidious discrimination and other work­
place misconduct. To protect outsiders, employers have

a dispensation if not a duty to tell the unvarnished truth 
w h e n  asked to give references. Non e  of these rights and 
duties can be discharged with due diligence unless e m ­
ployers are reasonably protected from liability while 
pursuing them. Accordingly, "[a]n employer has a condi­
tional privilege to disclose defamatory' information con­
cerning an employee w h e n  the publication is reasonably 
necessary to serve the employer's legitimate interest in 
the fitness of an employee to perform his or her job."10

The following discussion reviews the four most 
c o m m o n  scenarios giving rise to the employer's privi­
lege and the three basic ways in which it m a y  be lost 
through abuse.

A. Privileged Occasions
1. Employee Evaluations

The c o m m o n  law has long recognized that employ­
ers are entitled to accurate information about their e m ­
ployees' strengths and weaknesses.50 Accordingly, e m ­
ployers and their managers are conditionally privileged 
to communicate frankly about the skills, performance 
and qualifications of their personnel. Standing alone, an 
unfavorable evaluation disseminated a m o n g  legiti­
mately interested persons will not support a defamation 
claim.51 Nor does it matter whether the evaluation c o m­
prises a formal review51 or a spontaneous critique of an 
employee's perceived shortcomings.53 In either event, 
the employer's interest in assessing and communicating 
about the employee's fitness to do her job lends the privi­
lege its legitimacy.51 Beyond assessments of an employ­
ee's diligence, abilities and performance, appraisals of 
his character as well as his physical and mental health 
are also conditionally privileged, so long as they reason­
ably relate to his employment.55

Typically, an employee's reviews are prepared and 
disseminated entirely within the organization which 
employs her. But so long as two or more business enti­
ties share a c o m m o n  interest in the conduct and perfor­
mance of each other's personnel, representatives of 
C o m p a n y  A  enioy a conditional privilege to make perti­
nent. unflattering comments to appropriate persons in 
C o m p a n y  B about the latter's employees.56

11. Hum phrey v. N a t i o n a l  S e m i c o n d u c t o r  C o r p . , IS Mass. App. Ct. 

132.133, r e v i e w  d e n i e d ,  3 9 3  Mass. 1102 j 19S4). q u o t i n g  R e s t a t e m e n t  

i S e c o n d I  o f  T o n s  §594. at 26 3  [5th ed. 19771.

42. G a s s e t t v .  G i i b c n ,  72 Mass. 94, 9 7  [1S56I [emphasis supplied!.

43. D o a n e ,  s u p r a  n.17, 22 0  Mass. at ISO.

44 Humphrey, supra a.4l, IS Mass. A p p .  Ct. at 134 a n d  cases cited.
45. Id.

46. S h c e h a .  v. Tobin, 3 2 6  Mass. 1 S 5 , 190-91 [19501: H u m p h r e y ,  s u ­

p r a  n.41, IS M a s s .  A p p .  Ct. at 133.

47. S r a t t  v. I n t e r n a t i o n a l  B u s i n e s s  M a c h i n e s  Co r p . , 3 9 2  Mass. 50S, 

512-13 11984): Petitioner, R e t a i l e r s  C o m m e r c i a l  A g e n c y  Inc., 3 42 

Mass. 515, 5 2 0  (1961), R e s t a t e m e n t  I S e c o n d ) o f  T o r t s §594, c o m ­

m e n t s  e a n d  f, at 2 6 5 - 6 6  |5th ed. 1977|.

IS. F o l e y  v. 1'olaroid C orp., 4 0 0  Mass. 8 2 , 9 4 - 9 5  (19S7).

4 9  Sratt, s u p r a  n.47, 3 9 2  Mass. at 509.

50. Id.; D e x t e r ' s  H e a n h s i d e  R e s t a u r a n t ,  I n c  v. W h i t e h a l l  Co., 24 

Mass. A p p .  Ct. 217, 222. r e n e w  d e n i e d ,  4 0 0  Mass. 1104 [1987).

51. A l c C o n e  v. N e w  E n g l a n d  T e l e p h o n e  T e l e g r a p h  Co., 3 9 3  Mass. 

2 3 1 , 2 3 5 - 3 6  (1984) [remarks about e m p l o y e e s  contained in poor eval­

uations iound privileged even t h o u g h  c o m p a n y  policy required low 

ratings tor a predetermined percentage of the workforce m  order to 

achieve a "bell sh a p e d  curve" reflecting top to b o t t o m  ranges of per­

form a n c e  a n d  abilicyl.

52. E.g., id. at 232-33.

53. E.g., Foley, s u p r a  n.4S, 4 0 0  M a ss. at 94,

54. Bratt, s u p r a  n.47,3 9 2  Mass. at 509.

55. Id. at 516-17. T h e  privilege should apply w i t h  equal force to eval­

uations of persons applying for positions as well as those w h o  already 

have t h em. In either scenario, the e m p l o y e r  has a n  equally legitimate 

t n i e r c s u n a  trank evaluation.

56. H u m p h r e y ,  s u p r a  n.41, IS M a s s .  A p p .  Ct. at 133-34 |a condi­

tional privilege protected C o m p a n y  A's Regional Sales M a n a g e r  w h o  

wrote to the President of C o m p a n y  B. expressing dissatisfaction with 

three of the latter's s a l e s m e n  w h o  sold C o m p a n y  A s  products).
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A n  employer has "obvious and legitimate interests 
in determining the validity of an accusation of unlawful 
conduct leveled against (its) personnel."5’ So long as the 
employer acts upon such charges in good faith, with ap­
propriate circumspection, and with reasonable cause to 
believe that they m a y  be true, he is privileged to ask 
questions, make allegations and issue reports without 
fear of liability.5*

Again, this aspect of the privilege is grounded not 
only in the employer's o w n  interests but also in those of 
others. Employers are more than entitled to investigate 
workplace wrongdoing; they are bound by law to do so. 
For example, under Massachusetts law, as well as Title 
ATI of the Civil Rights Act of 1964,56 employers h a w  an 
affirmative duty to maintain a workplace free of sexual 
harassment and intimidation60 and to investigate sexual 
harassment charges.61 Under the Federal Occupational 
Safety and Health Act ("OSHA"),62 the employer's m a n­
date to maintain a safe working environment includes a 
duty to investigate substance abuse .and other safety haz­
ards and discipline employees w h o  violate O S H A  regu­
lations.63 Even under traditional c o m m o n  law princi­
ples, employers are charged with a duty to maintain a 
safe environment for persons entering the workplace 
and m a y  be held liable for their employees' violence.61

The privilege to conduct prudent, discreet and well 
meaning investigations of employee misconduct recog­
nizes the employer's legitimate interest "in protecting 
its employees, in preserving employee morale, in pro­
moting sound and efficient business operations and in 
insuring the highest level of professional conduct."65 
Workplace wrongdoing would rarely be addressed with 
appropriate dispatch if employers and their agents were 
likely to incur liabilities in the course of reasonable ef­
forts to prevent or stop it. Indeed, failure to investigate 
alleged wrongdoing might even be deemed a form of 
acquiescence.1”

3. References
"Where inquiries are made as to the character and 

capabilities of a former servant, the occasion is a privi­

2. Investigations of Misconduct in the Workplace leged one. Of that there is no question. It is the typical 
case of a privileged occasion."6’

The privilege to give unfavorable employment, credit 
and character references without undue liability benefits 
the recipient rather than the publisher. In knowingly 
passing off a dishonest, violent or incompetent employee 
on an unsuspecting prospective employer, the party giv­
ing the reference m a y  do nothing to harm herself. Indeed, 
she m a y  rid hersek of a bad apple or, better yet, foist him 
off on a competitor. However, this is a disservice not only 
to the miscreant's n e w  boss but also to his n e w  co­
workers and members of the public w h o  will interact 
with him or pay for his work. A n  employer w h o  tells the 
whole truth as she fairly sees it whe n  asked for a reference 
by a legitimately interested party performs a public ser­
vice. "Giving information as to the character and capabil­
ities of a former servant...is not a legal obligation en­
forced by iaw... [but] (tjhe law recognizes its existence as a 
social obligation which cannot be performed unless it 
creates a privileged occasion."68

Indeed, the day m a y  not be far off whe n  a past e m ­
ployer m a y  be held liable for a falsely favorable reference. 
Massachusetts is among many jurisdictions which have 
recognized a cause of action for "negligent hire," render­
ing employers liable for their employees' crimes or negli­
gence on the job where the employers were careless in 
screening them.6’ Third party complaints against past 
employers w h o  failed to report such proclivities when 
asked if any existed m a y  not be far behind.

Finally, most references are given with the express or 
constructive consent of the person defamed; and con­
sent is a defense to libel or slander.'0 After asking for a 
reference from her former boss or supervisor or listing 
him as a reference in her application, a plaintiff is poorly 
positioned to complain w h e n  the result is not to her lik­
ing.'1 The privilege also applies, however, w h e n  the refer­
ence is given at the initiative of the prospective e m ­
ployer” or even with no solicitation at all, so long as the 
recipient is legitimately interested.73 By implication, a 
defendant employer has been held protected even where 
a person asking about the defendant's former employee 
was not genuinely interested in hiring him, but was 
merely posing as such to elicit information. So far as the

57, D i S i l v a  v. P o l a r o i d  C o r p . , 19S5 Mass. App. Div. I, 4, 45 RE.P. 

C as e s  6 3 9  (Dist. Ct. 1985). This is a particularly thoiouim a n d  well- 

considered Appellate Division opinion.

58. G a i s i n ,  s u p r a  n.21, 341 Mass. at 296, a n d  cases cited, D i S ilvu, 

1985 Mass, A p p .  Div. at 4, a n d  cases cited.

59 4 2  U.S.C. 82000e et s e e p G . L . M .  C.151B §§4|1|, 16A; c.214 §1C; 

C o l l e g e - T o w n .  Division o f l m e r c o . .  Inc. v. M . C . A . D . ,  4 0 0  Mass. 156, 

163-67 [1987).

60. E.E.O.C. Guidelines o n  Discrimination Because of Sex. 29C.F.R. 

§1604.11 (1988).

61 C o l l e g e  T o w n .  D h i s i o n o f l m e r c o . ,  Inc. s u p r a  n.59 4 0 0  Miss, at 

163-67 an d  cases cited. DiSilva. s u p r a  n.57.1985 M a s s  App. Div. at 4-5

62. 29 U  S.C. §651 et scq,

63. 29 U.S.C. §654(aj; F l o y d  S. F i k c  Electrical C o n t r a c t o r .  I n c v 

O S H A .  5 7 6  F.2d 72, 76 (5th Ctr. 1976).

64. S e e .  e.g., H o b a r t  v. C a v a n a u g h .  3 5 3  Mass. 51, 5 2 - 5 3  ,19671

.owner ct service station held liable ior station attendant s assault o n

a customer!; R e g o  v. T h o m a s  B r o t h e r s  Corp., 3 4 0  Mass. 334. 3 3 5  

j 1960) [employer ot construction wo r k e r  held liable tor his attack c n  

an intruder w h o  interfered w i t h  his removal of boulders trora a 

worksite).

65 D i S i i v a .  s u p r a  n.57, 19S5 Mass. App. Div. at 4.

66. Id. at 5 n.3.

6 r . C o l l e g c - T o w n  D i v i s i o n  o f  Intcrco.. Inc., s u p r a  n.59. 4 0 0  Mass. 

163-67, D o a n e ,  s u p r a  n. 17, 2 2 0 Mass. at 176.

68. Id. at 177.

69. F o s t e r v  T h e  Loft. Inc., 26 Mass. A p p  Ct. 2S9, 290, r e v i e w  

g r a n t e d ,  4 0 3  Mass. 1102 [19881 (subsequently settled a n d  dismissed!; 

Silver,""Negligent H u m s ; C l a i m s  lake Off," 73.-l.B--l /. 7 2 - 7 8  [1987) 

r0. C h r i s t o p h e r  v. ,-lkin, 214 Mass. 332, 3 3 4 - 3 5  11913).

”1 C h i L i s  v. E r h a r d .  2 2 6  M a s s  454,456(1917); Billings v  F a i r b a n k s .  

1 3 6 M a s s  177, rSjlSS3|.

'2. B u m s  v. Barrs-. 3 5 3 Mass, 115. 11S-19|1967).

“3 S e e  e g  , G a s s c t t ,  s u r r a  n 42. '2 M a s s  Jt 9 9  [agents of a charm-
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defendant knew, the inquiry was legitimate and the priv­
ilege was preserved.74

Of course, it is up to the plaintiff to prove that the 
defendant gave any defamatory reference at all.75 Where 
no direct evidence exists that the defendant or any of 
its agents actually did give the plaintiff a poor re­
view, "[wjithout impermissible speculation, inferences 
to that effect could not be drawn merely from [the 
former employee's] lack of success in obtaining other 
employment."76

4. Company Publications
General circulation newspapers and magazines are 

conditionally privileged to report the news and make 
fair c o m m e n t  on any subject of public interest.77 The 
same conditional privilege covers publications distrib­
uted to limited groups w h o  share a c o m m o n  interest.78 
This category includes bulletins, newsletters and other 
house organs which employers produce for employees. 
These should enjoy the same news and commentary 
privileges that cover more expansive journals. Because 
internal publications are a vehicle for employers to c o m­
municate with employees, they should also be covered 
by the employer's broad privilege to communicate with 
those w h o  share an interest in the company's affairs.

B. Losing the Privilege Through Abuse
The employer's privilege protects free speech, .pro ­

motes meritocracy in the workplace and serves other 
legitimate public interests, all by protecting well- 
intentioned communications am o n g  persons entitled 
to make and receive them. But along with the employ­
er's protection from undeserved liability comes a corres­
ponding diminishment of the employee's protection 
from unwarranted vilification. The c o m m o n  law's rec­
ognition of the employer's privilege constitutes a judg­
ment that its benefits outweigh its costs. That rationale 
evaporates and the privilege is lost w h e n  an employer 
abuses it by "failing to coniine itself to the purposes tor 
which the law granted the privilege."71'

T he fol lowing discussion reviews the three principal 
forms of abuse through which the privilege m a y  be 
destroyed.

were privileged to issue unsolicited public warn i n g s  about a di s h o n­

est former e m p l o y e e  w h o  continued after her discharge to collect 

contributions w h i c h  she kept tor herself; the chanty's "private inter­

est a n d  t h e n  duty to the public alike tequired that s u c h  notice should 

be given. if they believed the facts stated in it to be true, a n d  acted 

honestly a n d  in good faith in m a k i n g  the publication").

74 B u m s ,  s u p r a  n.7 2 , 3 5 3  Mass. at 119.

'5. M a i i h o i t  v. L i b e r t y  B a n k  <s: T r u s t  Co., 24 M a ss. A p p .  Ct. 5 2 5 , 5 2 7  

r..3|l9S71.
*6. Id.

~ ~  E g . ,  C e f a i u  v. G l o b e  N e w s p a p e r  Co., 8 Mas s .  A r p .  Ct. 71,74-75 

|19-9|, c e r t . d e n i e d .  4 4 4  U.S. 1 0 6 0 |19S0|.

'S. E.g., S h e e h a n ,  s u p r a  n.46, 3 2 6  Mass. at 191.

7 9  B a n d e r ,  s u p r a  n. 10,313 Mass. at 3-13. Fo: a recent review of cases 

discussing the conditional nature of the pnvilcge a n d  the w a y s  in 

w h i c h  it m a y  be lost, s e e  J u d d  v M c C o r m a c k ,  27 M a ss. App. Ct. 167

W h e n  an employer discloses defamatory informa­
tion about Ids employee in a privileged situation, the 
statement "may turn out not to be true...[but] [t]ruth or 
falsehood is not material if there is no abuse of the privi­
lege or if no actual malice is ̂ hown."80 Nevertheless, the 
privilege is meant to protect mistakes, not reckless or 
intentional falsehoods. It is settled that employers' false 
accusations are not privileged w h e n  they did not act on 
"then honest belief in the truth."81 The employer need 
not prove that his statements were true; the employee 
must prove them false and demonstrate that the e m ­
ployer had no fair grounds for believing them.82 Cer­
tainly, proof that the employer actually kne w  his state­
ment was false has always been sufficient to defeat the 
privilege.83

O n  the other hand, an equally venerable principle 
pembts an employer to communicate information that 
he has not verified. O n e  old opinion goes so far as to say 
that in giving a reference about a former employee, an 
employer

would not do his whole duty if he should confine his answer 
to facts which he knows to be facts of Iris own knowledge. Nor 
would he do his whole duty if he should confine himself to 
giving information which he has fully investigated. Indeed 
[so long as he informs die party making the inquiry that the 
information is unverified and of uncertain trustworthiness] 
he would fail in doing his full duty if he should omit to impart 
any material information which has come to him, even if he 
has not attempted to investigate it at all.54

A n  employer does not forfeit his privilege simply 
through negligent failure to determine the truth of 
what he said unless there is evidence that he actually 
disbelieved it "or that his belief was not reasonably 
grounded."85 The employer must actually kn o w  that the 
statement is false, or disseminate it with "reckless disre­
gard" for whether it is true or not.86 The rationale for this 
heightened degree of protection stems from the very na­
ture of a conditional privilege. Simple negligence gives 
rise to liability where no privilege exists. Therefore," [tjo 
apply the negligence standard to a conditional privilege 
would defeat the concept [of a privileged communica­
tion! and its objective of promoting the free flow of

1. Knowing or Reckless Falsity

173-76(19891.

SO. D e x t e r ’s H e a r t h s i d c  R e s t a u r a n t ,  Inc., s u p r a  n.50, 2 4 Mass. App. 

Ct. at 222-23; B u m s ,  s u p r a  n./2,3 5 3  Mass. at 119.

81. G a s s e t c ,  s u p r a  n.42, 7 2 Mass. at 99.

82. Id.

83. E.g., C h i i d s ,  s u p r a  n.71, 226 Mass. at 45?.

84. D o a n e ,  s u p r a  n.17,2 2 0  Mass. at 177-7S.

65. Foley, s u p r a  n.48,4 0 0  Mass. at 95-96.

86. Bratt, s u p r a  n.47, 3 9 2  Mass. at 515-16, T h e  t e r m  of art for a 

k n o w i n g  or reckless publication of a false a n d  defamatory c o m m u n i ­

cation is "actual malice,'' w h i c h  does not necessarily entail ill w d l  or 

hatred, the t e r m  of art for w h i c h  is "specific malice." (E.g. St o n e , s u­

pra n  2 . 3 6 7  Mass. at 867). T h e s e  a n d  other vacations o n  the "malice" 

t h e m e  h a w  miccted m u c h  c o m u s i o n  into a n  already tangled area oi 

the law.
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information to further a legitimate private or public 
interest.""'

"Reckless disregard for the truth" cannot be compre­
hensively defined. Indeed, the standard seems to shift 
with the type of privilege at issue. At least where the 
defendant draws his privilege from the fact that he de­
famed a public figure or public official, a finding of reck­
lessness requires evidence that he not only failed to ver­
ify the statement but actually doubted it himself. "That 
information was available which would cause a reasona­
bly prudent m a n  to entertain serious doubts is not suffi­
cient."88 T he standard is subjective,- it must be proved 
that the defendant himself mistrusted what he said.89 
Further, plaintiffs must prove such recklessness not 
merely by a fair preponderance, but by clear and convinc­
ing evidence.90

However, in Mendez v. M.S. Walker, Inc., the A p­
peals Court applied a very different standard in consider­
ing whether an employer had forfeited his privilege.91 In 
Mendez, the employer had accused his employee of 
stealing. The court suggested neither that the employer 
had no basis for believing this, nor that he had actually 
entertained serious doubts. C n  the contrary, he had 
watched the employee load wha ■ appeared to be a carton 
of the company's goods into the 'runic of his car.9: Not­
withstanding, where the employer's suspicions were 
"easy and relatively sure of verification," his failure to 
investigate them deprived h i m  oJ his privilege w he n  
they turned out to be false.93 In sum, the court permitted 
a finding of recklessness based on what the employer 
should have doubted, not on what he d doubt: "Reck­
less disregard does not necessarily impi. uat the charge 
has a flimsy basis.. .Recklessness can also be shown by a 
failure to verify in circumstances where verification is 
practical and the matter is sufficiently weighty to call 
for safeguards against error."9-1

There is little to distinguish such a broad definition 
of "knowing and reckless falsity" from simple negli­
gence. In either case, defendants are required to act "rea­
sonably in checking on the truth or falsity... of the c o m­
munication before publishing it."1'5 It is difficult to 
reconcile Mendez with prior decisions of the Supreme 
Judicial Court.9-' Indeed, just one year before Mendez, 
the Appeals Court itself held that "(sjimple negligence,

want of sound judgment, or hasty action will not cause 
loss of the privilege."97

Further uncertainty results from other case law 
exonerating employers from liability for defamation de­
spite their failure to verify suspicions of criminal wrong­
doing before publishing them. In Arsenault v. Alle­
gheny Airlines, Inc.,,i die United States District Court 
for die District of Massachusetts applied Massachusetts 
law and held that where an employer had reason to be­
lieve what he wrote when he wrote it, his letter suggest­
ing that a certain employee had aided and abetted mis­
use of company funds retained its privileged status even 
though the putative thief was later acquitted of larceny.99 
Similarly, in Foley v. Polaroid Corp., even after a male 
supervisor was acquitted of sexually assaulting a female 
employee, the Court held that a Polaroid executive was 
privileged to tell a colleague that he remained convinced 
of the accused man's guilt where no evidence existed 
that he did not believe it.100

Notwithstanding the fine lines between mere negli­
gence and recklessness, broad general principles can be 
drawn from the foregoing cases. First, statements of 
pure opinion about an employee's conduct, character or 
performance are never actionable so long as they imply 
no undisclosed facts and no evidence exists diat they 
were not genuinely believed w h e n  made. Second, where 
defamatory facts are at issue, the publisher's actual be­
lief in their truth and the absence of recklessness in 
holding • id expressing that belief will generally pre­
serve the privilege,- but if ready means ore available to 
confirm or refute the validity of the charge with little or 
no expense or delay, failure to do so m a y  vitiate the privi­
lege. Third, an employer need not believe charges of mis­
conduct in order to reveal them to legitimately inter­
ested parties while making reasonable inquiries. 
Finally, even false and unsubstantiated hearsay m a y  be 
privileged so long as the employer identifies it as such 
and does not vouch for its truth or reliability.

2. Malicious Motivation
Apart from the content of the communication, the 

privilege m a y  be lost through malicious motives. "Mal­
ice, which destroys the defense of privilege, must be 
taken to m e a n  that the defamatory words, although spo-

S7. Bract, s u p r a  n.47,3 9 2  Mass. a: 515 n. 11.

SS. 5ront\ s u p r a  n  2,367 Mass. at 867-68.

S9. I d ;  M c A x v y ,  s u p r a  n.4,401 Mass. at 599.

90. Stone, s u p r a  n.2,3 6 7  Mass. at S70.

91. 2 6  M a ss. A p p .  Ct. 431, 4 3 3 - 3 4  |19SS|.

92. Id. at 434. W h e n  confronted w i t h  tins evidence, the employee 

claimed that the c a n o n  contained not c o m p a n y  goods but his o w n  

property. H e  invited Ins supervisor to inspect the c a n o n  an d  satisfy 

htmseli or the -mployee's innocence. T h e  supervisor declined. Id.

93. Id.

94. Id. at 433-34.

95 A p p l e b y  v. D a i l y  H a m p s h i r e  C u r e t t e .  3 9 5  Mass. 32, 3 6  (19851,

q u o t i n g  R e s t a t e m e n t  f S e c o n d i  o f  T orts 5 5 S O B  c o m m e n t  g  (5th ed. 

19771.

96. E.g., r c u t i o n e r .  R etai l e r s  C o m m e r c i a l  A g e n c y .  Inc., s u p r a  n.47, 

3 4 2 M a s s . a t  5 2 1 .  q u o t i n g  P e c u e  v. West, 2 3 3 N . Y . 3 1 6 , 322. 135 N.E. 

515,517 (1922) ("the conduct w h i c h  w o u l d  destroy- a qualified privi­

lege m u s t  be ' m o r e  than m e r e  negligence or w a n t  of s o u n d  judgment' 

a n d  there m u s t  b e  m o r e  than hasty or mist a k e n  action"').

97. D e x t e r ' s  H e a r t h s t d e  R e s t a u r a n t .  Inc., s u p r a  n.50.2 4  M a ss. A p p .  

Ct. at 223.

98. 4 S 5  F.Supp. 1373 |D. Mass.|, a f f’d, 6 3 6  F.2d 1199 (19S0), cert, d e ­

nied. 4 5 4  U.S.S21 (1981).

99. Id. at 1380.
100. 4 0 0 M a s s .  82, 94-96(1987!



ken on a privileged occasion, were not spoken pursuant 
to the right and duty which created the privilege but 
were spoken out'of some base ulterior motive."101 The 
privilege exists to advance legitimate interests, not as a 
pretext for giving vent to grudges, prejudices or personal 
rivalries. Even valid accusations m a y  be unprivileged if 
made for invalid reasons.102

Where an occasion would otherwise be privileged, 
the employee has the burden of proving improper moti­
vation.103 Often, this is not easy, particularly because a 
combination of proper and improper purposes will not 
defeat the privilege. So long as the "motivating force" is 
legitimate, ill will is immaterial.101 Nonetheless, cir­
cumstances m a y  support an inference of nefarious m o ­
tives even if the defendant does not admit them. The 
jury m a y  be permitted to decide whether ill will was the 
motivating force or merely coincidental where evidence 
suggests that the person w h o  defamed the employee dis­
liked him,105 was his rival,108 bore him a grudge for some 
previous incident,107 vilified him angrily or cursed or 
shouted at him,108 maligned h i m  repeatedly,109 need­
lessly did so in the presence of others,110 or sought to re­
taliate against h i m  for exercising lawful rights.1"

O n  the other hand, the privilege is not defeated by 
the mere fact that the communication was intemper­
ate."1 Although the employer expressed himself more 
vehemently than he might have, he m a y  testify that his 
motives were legitimate, leaving the jury to find the 
truth."3 Even if a defamatory statement was tinged with 
hostility, so long as it was mad e  to serve a legitimate end, 
the privilege remains."1 It is neither surprising nor 
blameworthy for an employer to be irked about an e m ­
ployee's misfeasance or malfeasance. Certainly, juries 
should be cautioned not to confuse the intensity of con­
cern which justifies the employer's privilege with the 
"malice" which negates it. A n  employer or his agent is 
not acting maliciously simply by doing his job."5

Given the endless diversity of circumstances, the 
simplest statement of the rule is that "the defendant is

101. D e x t e r ' s  H c a r t h s i d c  R e s t a u r a n t .  Inc.. s u p r a  n.50, 24 Mass. 

A pp. Ct. at 223.

102. S e e ,  e.g., E z e k i e l ,  s u p r a  n.24,3 7 4  Mass. at 3 9 0  (employer ha d  n o  

privilege to accuse e m p l o y e e  of stealing c o m p a n y  property’ w h e r e  it 

w a s  motivated by his prior industrial accident claims a n d  a desire to 

rid itself oi those w h o  m a k e  theml; B a n d e r ,  s u p r a  n.10,313 Mass, at 

3 4 4  (where motivated b y  a desire to humiliate a n  e m p l o y e e  a n d  

" m a k e  a n  e x a m p l e  of him," e m p l o y e r  h a d  n o  privilege to viiify h i m  

as a "forger" a n d  a "disloyal disgrace" after he testified to a congres­

sional c o m m i t t e e  that the c o m p a n y  signed policyholders' n a m e s  to 

board of directors election ballots without their consent).

103. E z e k i e l , 3 7 4  Mas s .  at 390.

104. Id. at 391. a n d  cases cited.

105. G r i n d a l l  v. First N a t i o n a l  Stores. Inc., 3 3 0  M a s s .  557, 55 9  

(1953); D o a n e ,  s u p r a  n. 17, 2 2 0  M a ss. at 176.

106. C h i l d s ,  s u p r a  n.71, 2 2 6  Mass. at 457.

107. G n n d a l l ,  s u p r a  n. 1 0 5 , 3 3 0 Mass. at 559,■ C h i l d s ,  s u p r a  n,71,22 6

Mass. at 457.

10S. G n n d a l l ,  s u p r a  n.105, 3 3 0  Mass. at 5 5 9 ; P i o n  v. C a r o n .  237

Mass. 107,110 (1921): D o a n e .  supra n. 17,220 Mass. at 181; R o b i n s o n

v. I an A  uAt-n, 190 Mass. 161, 166(1906).

not liable if he spoke the words in good faith under the 
right or duty which the occasion created, and that he is 
liable if he spoke the words from some other motive.""6

3. Recklessly Excessive Publication
Even with the purest of motives and the highest re­

gard for the truth, an employer m a y  still lose his privi­
lege by recklessly giving "excessive publicity" to a de­
famatory communication. This form of abuse lies 
neither in the publisher's ill will nor in his mendacity 
but in his amplification of the slander or libel beyond 
what is reasonably necessary. A n  excessive publication 
m a y  say more than is required to advance a legitimate 
purpose, say it more often or more loudly than is needed, 
or gratuitously spread it beyond the circle of persons en­
titled to hear it."7 The plaintiff has the burden of proving 
excessive publication."8

In the early cases, juries were permitted to infer from 
such excesses that the employer's real purpose was to 
injure the employee maliciously rather than to serve a 
legitimate end."9 But in Galvin v. New York. New Ha­
ven ev Hartford Railroad/10 the Supreme Judicial Court 
broke n e w  ground and held tha' the privilege m a y  be lost 
even without actual or imputed malice, if the publica­
tion is "so unreasonable or excessive as to constitute an 
abuse of the privilege."121

In Bratt v. International Business Machines 
Corp./12 however, the Court cut back on the Galvin rule 
and held that even "unnecessary, unreasonable or exces- 
si,,e" publication will not destroy the privilege unless 
the defendant acted recklessly. Even under the older 
holdings, the mere fact that bystanders m a y  have over­
heard a slanderous remark would not destroy the privi­
lege,-123 but Bratt goes m u c h  further and appears to re­
quire scienter: the publisher must k n o w  that he is 
publishing excessively before the privilege is lost. The 
Court in Bratt cited the commentary accompanying 
§604 of the Restatement (Second) of Torts, which sug­
gests that there is no excessive publication so long as the

109. 3 a n d c r ,  s u p r a  n. 10,313 Mas s .  at 345.

110. G u i l i n ,  s u p r a  r.,21, 34 1  Mas s .  at 298; G n n d a l l ,  3 3 0  Mass. at 

559.

111. B a n d e r ,  3 1 3  Mass. at 344,• E z e k i e l , 3 7 4  Mas s .  at 384-89.

112. A  t w i l l v. M a c k i n t o s h ,  120 Mass. 1 7 7 , 1S 2 - 8 3  (1S76).

113. C h i l d s ,  s u p r a  n.71,2 2 6  M a s s .  at 457.

114. S h e e h a n ,  s u p r a  n.46,3 2 6  Mas s .  at 195.

115. D i S i l v a ,  s u p r a  n . 5 7 , 1985 Mas s .  A p p .  Div. at 6.

116. D o a n e ,  s u p r a  n. 17,220 M a ss. at ISO.

117. S e e  infra notes 125-27.

118. Foley, s u p r a  n.4S, 4 0 0  M a s s .  at 95.

119. E.g., C h r i s t o p h e r ,  s u p r a  n.70, 214 Mass. at 334,- A t w i l l ,  s u p r a  

n, ”2, 120 M a s s .  at 133; B r o w  v. H a t h a w a y ,  9 5  Mass. 239, 2 4 2 - 4 3  

(1866).

120. 341 M a s s .  2 9 3 , 2 9 8  (1960).

121. Id.
122. 3 9 2  M a ss. 50S, 513-17 (1984|.

123. E.g.. B i l l i n g s v. F a i r b a n k s ,  136 M a s s .  177,179 |18S3|.
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publisher: (a) reasonably believed that he was pursuing 
proper means to communicate with a legitimately in­
terested recipient; or (b) made a merely "incidental'' 
publication to unprivileged persons in the ordinary 
course of business,- or (c) made a remark which unprivi­
leged persons overheard simply because they were on 

the scene.13*
However, at least three different scenarios continue 

to exist in which the privilege m a y  be lost through ex­
cessive publication. First, the employer m a y  say too 
much, disclosing more facts or indulging in more hyper­
bole than legitimate ends require.115 Second, the e m ­
ployer m a y  rebuke the employee too often or with too 
m u c h  enthusiasm.124 Third, the employer m a y  lose his 
privilege through indiscretion, recklessly spreading the 
defamation to persons w h o  are not legitimately entitled 
to hear it.127 Conversely, however, a plaintiff will not be 
heard to complain if he was the one w h o  insisted on air­
ing the matter in front of bystanders.128

T h e  privileged circle expands and contracts from 
case to case. It generally includes the plaintiff's supervi­
sors, 129 the company's attorneys,130 its security personnel 
(at least in cases of alleged miscunduct),131 persons 
whose iobs involve employee relations.132 clerical work­
ers w h o  type and transmit sensitive letters and m e m o ­
randa,1:3 and any other necessary or legitimately desir­
able participant in the evaluation, investigation or other 
activity that renders the communication privileged .lo4

1H. Summary Judgment
"In the area of defamaron, s u m m a r y  judgment pro­

cedures have been described as particularly appropriate 
because 'the stake here....is free debate....The threat of 
being put to the defense of a lawsuit. ..may be as chilling 
to the exercise of First A m e n d m e n t  freedoms as fear of 
the outcome of the lawsuit itself.' "I3S To be sure, persons 
w h o  m a y  have lost their good names unjustly through 
malicious or reckless vilification are entitled to make

124. Bratt, s u p r a  n.47,3 9 2  M a ss. at 515 mil.

125. E.g., S h e e h a n .  s u p r a  n.46,3 2 6  M a ss. at 193-94 ja u n i o n  m a g a -  

- n p m i r h r legitimately report that m e m b e r s  oi the brotherhood as­

saulted a business agent but a n  unsubstantiated e m b e l l i s h m e n t  sug­

gesting the victim w a s  "oid e n o u g h  to be their iather" w a s  excessivel; 

B r o w ,  s u p r a  n. 119.95 M a ss. 3t 2 4 3  (employer m a y  accuse e m p l o y e e  oi 

thert if circumstances warrant such a charge but he m a y  not accuse 

her of u n c h a s u t y  forgooa measure; n o  allegations can be m a d e  w h i c h  

are "not appropriate to the legitimate objects of the occasion").

126. Se c ,  e.g., B a n d e r ,  s u p r a  n. 10,313 Mass. at 3 4 4  (where executive 

heatedly c o n d e m n e d  o n  three different occasions e m p l o y e e  w h o  gave- 

u n w e l c o m e  congressional testimony, s u c h  "expressions so often re­

peated in a m a n n e r  so unrestrained w e r e  unnecessary in order to se­

cure the benefit of the privilege"); D o a n e ,  s u p r a  n.l7, 2 2 0  M a ss. a: 

177 ("if there is great excess in repeating w h a t  he lias heard there is 

evidence that the defendant w a s  not acting within the privilege 

w h i c h  the occasion gave h i m  but outside it").

127. E.g., G a l \ m ,  s u p r a  n.21,341 Mass. at 2 9 S  (the privilege w a s  lost

w h e r e  the e m p l o y e r s  agent loudlv a n d  repeatedly accused e m p l o y e e

of ihett before a g r o wing c r o w d  of onlookers, even after em p l o y e e

asked that the inquiry continue in private).

their cases to a jury; but some judges are inappropriately 
reluctant to dispose of frivolous claims summarily. 
There is ample support for a more decisive approach in 
the appellate decisions. Ti m e  and again, s u m m a r y  dis­
missals of defamation claims havt been affirmed where 
the plaintiff produced no specific evidence sufficient to 
overcome the defendant's privilege.134

In employment cares, it is more than clear that a 
plaintiff states no defamation claim if he points to no 
specific facts suggesting that the employer abused his 
privilege.132 "A party against w h o m  summary judgment 
is sought is not entitled to a trial simply because he has 
asserted a cause of action to which state of mind is a m a ­
terial element. There must be some indication that he 
can produce the requisite quantum of evidence to en­
able him to reach the jury with his claim."138 If the record 
contains no evidence that the employer recklessly 
abused its privilege, s u m mary judgment for the e m ­
ployer should be appropriate. Though Bratt v. Interna­
tional Business Machines Corp. was not decided on 
s u m m a r y  judgment, its theme is important to m a n y  
s u m m a r y  judgment cases: "Whatever the manner of 
abuse, recklessness, at least, should be required" to state 
a claim.139

Particularly w h e n  all of the circumstances have 
been disclosed and the record is replete with deposi­
tions, affidavits and other documentary evidence, the 
court m a y  well have all it needs to award s u m m a r y  judg­
ment, even w h e n  motive, intent or state of mind is at 
issue, so long as the plaintiff can point to no specific evi­
dence from which a jury would be permitted to infer 
abuse of privilege.1*0 Merely suggesting, without more, 
that an employer or its agent m a y  have been hostile to 
the plaintiff because of some unrelated event is not 
enough to defeat a properly supported motion.1*1 
"[Wjhere it is unlikely that the plaintiff will succeed on 
the merits of his claim, courts have been more willing, 
within the area of libel than elsewhere, to grant sum-

12S, C h n s t o p n c r .  s u p r a  n.70, 214 Mass. at 33-4-35.

129. E.g., M c C o n c ,  s u p r a  n.51,3 9 3  M a ss. at 236.

130. E.g., D i S i i v a , 19S5 Mass. A p p .  Div. at 6.

131. Id.

132. E.g.. M e n d e z ,  s u p r a  n.17,2 6  Mass. A p p .  Ct. at 433.

133. E.g.. A r s e n a u l t ,  s u p r a  n.9S, 4 S 5  F.Supp. at 1377.

134. S a n d e r ,  s u p r a  n.10.313 Mass. at 336.

135. C e i a l u , s u p r a  n.77,8 Mass. A p p .  Ct. at 74, q u o t i n g  W a s h i n g t o n  

P o s t  C o .  v. K e o g h ,  3 6 5  F.2d 9 6 5,968 (D.C. Cir. 1966), cert, d e n i e d ,  3 8 5  

U.S. 1011(1967).

136. E.g., P n t s k e r v .  B r u d n o v ,  3 8 9  Mass. 776, 783 (19S31- M y e r s ,  s u ­

p r a  n.33,3S0 Mass. at 337. AliGi. I n c . , s u p r a  n. 12.25 Mass. A p p .  C :. a t 

398.

137. M c C o n c ,  s u p r a  n.51,393 Mass. at 236.

13S. D e x t e r ' s  h ' e a r t h s i d c  R e s t a u r a n t .  Inc., s u p r a  n.50, 2 4  Mass. 

A p p .  Ct. at 223.

139. Brdtt, s u p r a  n.47,3 9 2  Mass. at 515 (emphasis supplied).

140. A r s e n a u l t ,  s u p r a  n.9S. 485 F.Supp. at 1378-81.

141. D n s c o U v  B o s t o n  E d i s o n  C o m p a n y ,  25 Mass. App, Ct. 9 5 4 . 9 5 6  

(1988) (resenpt).
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maiy judgment."142 With the preservation of free speech 
and the uninhibited sharing of information at stake, 
there is ample reason for such liberality.

IV. Staying Out of Tfouble
N o  employer can immunize itself from defamation 

litigation, but prudent management can reduce the er­
rors, excesses and Carelessness which most often pro­
duce it.

First, with respect to references, the most cautious 
policy is to give none at all. M a n y  companies invariably 
respond to reference requests with nothing more in­
formative than the title, job description and employ­
ment dates of the person about w h o m  the inquiry is 
made. This is the safest course; but it poorly serves the 
c o m m o n  interest. At some point, an uninformative ref­
erence m a y  even produce a lawsuit for contributing to 
another employer's "negligent hire." Straightforward 
opinions about a former employee's work, work habits 
and character are well protected by the employer's privi­
lege, so long as they are reasonably based and rendered 
without unseemly vitriol. Certainly, companies that do 
give only name, rank and serial number in response to 
requests for references should do so uniformly, so that 
good performers will not be penalized by inferences to 
the contrary and poor performers cannot argue that no 
reference is a good reference.

Second, evaluations, investigations of misconduct, 
references and similar matters should be coordinated by 
persons sensitive to the issues discussed in this article. 
In larger organizations, all such matters should be re­
ferred to the personnel department. In smaller ones, at 
least one senior manager should be trained and directed 
to coordinate them.

Third, sensitive communications should be strictly 
confined to those w h o  need to know. W h e n  references 
are given, employers should take precautions to ensure

142. C c f a l u ,  s u p r a  n . 7 7 , S M a s s .  A p p .  Ct. at 74, q u o t i n g  H e r b e r t  v. 

L a n d o ,  5 6 8  F.2d974, 9 7 9  n.16 (2d Cir. 1977), rev'a o n  o t h e r  g r o u n d s .

that the inquiring party is w h o  he claims to be and is 
legitimately interested. Internally, oral reviews should 
be delivered behind closed doors and no employee 
should be dressed d o w n  in front of others. Written evalu­
ations should be typed by trusted secretaries (or the per­
sons w h o  write them) and delivered to their subjects in 
hand. Employers should either destroy copies of written 
references, investigatory reports and evaluations after 
the event or should keep them under lock and key. Simi­
larly, care should re taken to limit access to data stored 
in computer systems.

.Fourth, no reference, evaluation or report should 
contain any information not reasonably related to the 
employee's fitness to perform his job.

Fifth, all investigations, evaluations, and references 
should be scrupulously fair, discreetly conducted and 
carefully considered. Employees charged with wrongdo­
ing should be permitted to explain themselves, confront 
their accusers and challenge any allegations before they 
are mad e  to or in the presence of persons other than au­
thorized investigators.

Finally, employers should closely screen all press re­
leases, newsletters, and other publications. Editors and 
managers should think more than twice before publish­
ing derogatory material unless its accuracy is u ni m­
peachable and the necessity for its publication is clear.

Conclusion
Reduced to its essence, the law of defamation gener­

ously protects employers from incurring unfair liability 
in the course of legitimate efforts to obtain information 
about the talents, ability, conduct and performance of 
the.r employees while protecting the employees from 
malice, reckless falsity or reckless indiscretion. While 
the balance m a y  not be easily struck in a particular case, 
the governing principles are likely to produce just 
results w h e n  applied with care and reason.

— I U.S. 153(1979).
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P rev io u s FN

_) C S  D P  N 'R  D N P  fD N P  AM
P rev io u s  FN

A M  O th e r
P rev io u s FN

N ew  T itle
A dvanced

R ead  th ird  tim e

L e t te r  o f In te n t  a d o p te d
R e tu rn  to se c o n d  fo r spec ific  a m e n d m e n t

PA SSED  E F D  Sam e
Y eas Y eas
N ay s N ay s
E xcused  E xcused
A b sen t A b sen t

R eco n s id e ra tio n  
R e co n s id e ra tio n  n o t tak e n  i p

o r

PA SSED E F D  Sam e
Y eas Y eas
N ays N ays
E xcused E xcused

A bsen t A bsen t

o r

R ep o rted  c o rre c tly  e n g ro ssed  
S igned  by P re s id e n t, to  th e  H ouse

S e c re ta ry  o f th e  S en a te

H B
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M E M O R A N D U M  

D A T E :

T O :

F R O M :

R E :

I  r e s p e c t f u l l y  r e q u e s t  t h a t  y o u  s c h e d u le  CSHB 445  (L& C )am  f o r  a 
h e a r in g  b e f o r e  t h e  S e n a te  L a b o r  & Com m erce C o m m itte e  a t  y o u r  
e a r l i e s t  c o n v ie n c e .

As y o u  a r e  w e l l  a w a re ,  a l c o h o l  a b u s e  i s  a s e v e r e  p ro b le m  i n  A la s k a ,  
im p a c t in g  i n d i v i d u a l s ,  f a m i l i e s ,  a n d  c o m m u n it ie s  t h r o u g h o u t  o u r  
S t a t e .  I n  f a c t ,  A la s k a  r a n k s  4 t h  i n  t h e  n a t i o n  f o r  p e r  c a p i t a  
a lc o h o l  c o n s u m p t io n ,  a n d  h a s  o n e  o f  t h e  h ig h e s t  r a t e s  o f  f e t a l  
a lc o h o l  s y n d ro m e  i n  t h e  c o u n t r y ,  w i t h  m o re  t h a n  3 0 i n f a n t s  b o r n  
e a c h  y e a r  w i t h  a lc o h o l  r e l a t e d  im p a ir m e n ts .

I n  1 9 9 0 , t h e r e  w e re  m o re  th a n  1 6 0 0  a lc o h o l  r e l a t e d  v e h i c u la r  
a c c id e n t s  i n  A la s k a  w h ic h  r e s u l t e d  i n  m o re  t h a n  40 f a t a l i t i e s .  I n  
A n c h o ra g e  a lo n e  t h e r e  w e re  m o re  t h a n  1 ,8 0 0  DWI a r r e s t s  i n  1 9 9 1 .

O v e r  t h e  i n t e r i m  I  w o rk e d  w i t h  M o t h e r s 1 A g a in s t  D ru n k  D r i v i n g  
(M AD D ), t h e  a l c o h o l  i n d u s t r y ,  t h e  D e p a r tm e n t  o f  M o to r  V e h ic le s ,  and  
t h e  A .B .C .  B o a rd  t o  h e lp  a d d re s s  t h e  a l c o h o l  p ro b le m s  o u r  S ta t e  
f a c e s .  One o f  t h e  r e s u l t s  o f  t h i s  c o o p e r a t i v e  e f f o r t  i s  HB 4 4 5 .

U n d e r  HB 4 4 5 , t h e  A .B .C .  B o a rd  w o u ld  e s t a b l i s h  c r i t e r i a  w i t h  w h ic h  
t o  e v a lu a t e  a lc o h o l  s e r v e r  e d u c a t io n  p ro g ra m s  c u r r e n t l y  a v a i l a b l e ,  
a n d  th e n  a p p ro v e  a p a c k a g e  o f  a l c o h o l  s e r v e r  e d u c a t io n  c o u r s e s .  
T h is  p a c k a g e  w o u ld  in c lu d e  a v a r i e t y  o f  c o u r s e s  w h ic h  w o u ld  e n s u re  
a c c e s s i b i l i t y  t o  a lc o h o l  s e r v e r s  i n  b o th  u rb a n  a n d  r u r a l  A la s k a .  
V a r io u s  i n s t r u c t i o n  m e d iu m s , r a n g in g  f r o m  c la s s r o o m  i n s t r u c t i o n  t o  
v ie w in g  a v id e o  c a s s e t t e  f o l lo w e d  b y  w r i t t e n  e x e r c i s e s ,  w o u ld  
l i k e l y  b e  u t i l i z e d  d e p e n d in g  on  t h e  p ro g ra m .

C o u rs e s  w o u ld  i n c lu d e  s u c h  t o p i c s  a s  a l c o h o l ' s  a f f e c t  o n  t h e  b o d y *  
a n d  b e h a v io r ,  p a r t i c u l a r l y  d r i v i n g  a b i l i t y ,  d r u n k  d r i v i n g  a n d  c i v i l  
l i a b i l i t y  la w s ,  i d e n t i f y i n g  f r a u d u le n t  ID s ,  m e th o d s  o f  r e c o g n is in g

*  ★

" 5 P o m

A p r i l  7 ,  1992

S e n a to r  D r j ^ ^ e a r c e  , C h a irw o m a n  
S e n a te  L a b o r  & Com m erce C o m m itte e

R e p . D ave C h o q u e t te

CSHB 445 (L & C )a m , "A n  A c t  r e l a t i n g  t o  an  
a lc o h o l  s e r v e r  e d u c a t io n  c o u r s e . "



S e n . D ru e  P e a rc e
S e n a te  L a b o r  & Com m erce C o m m itte e  
A p r i l  7 ,  1992  
P age  2

t h e  p ro b le m  d r i n k e r ,  u s e  o f  c o m m u n ity  t r e a t m e n t  p ro g ra m s ,  and  
m e th o d s  t o  p e a c e f u l l y  t e r m in a t e  s e r v i c e  t o  t h e  p ro b le m  c u s to m e r  and  
g e t  h im  o r  h e r  home s a f e l y ,  t o  name a fe w .

A lc o h o l  s e r v e r s  w o u ld  h a v e  30 d a y s  f ro m  t h e  d a te  t h e  A .B .C .  B o a rd  
a p p ro v e s  a p a c k a g e  t o  c o m p le te  a c o u r s e ,  a n d , f o r  new  e m p lo y e e s ,  
30 d a y s  f r o m  t h e  d a te  o f  h i r e .  P r o o f  o f  c o m p le t io n  o f  a n  a p p ro v e d  
c o u r s e  m u s t be  k e p t  o n  t h e  l i c e n s e d  p re m is e s  d u r in g  w o r k in g  h o u r s .

A lc o h o l  s e r v e r  e d u c a t io n  i s  a l r e a d y  r e q u i r e d  b y  o r d in a n c e  i n  t h e  
M u n i c i p a l i t y  o f  A n c h o ra g e .

CSHB 445 (L& C )a m , i f  e n a c te d ,  s h o u ld  go  a  lo n g  w ay to w a r d s  r e d u c in g  
i n c i d e n t s  o f  d r u n k  d r i v i n g ,  and  w i l l  a id  p ro b le m  d r i n k e r s  b y  
h e lp in g  a lc o h o l  s e r v e r s  i d e n t i f y  and  in t e r v e n e  b e f o r e  t h e y  e n d a n g e r  
th e m s e lv e s  a n d  o t h e r s .

T h is  b i l l  m a in t a in s  a z e ro  f i s c a l  n o t e ,  a n d  h a s  t h e  s u p p o r t  o f  t h e  
A la s k a  C a b a r e t ,  H o t e l ,  R e s ta u r a n t  & R e t a i l e r s  A s s o c ia t io n ,  t h e  
A n c h o ra g e  R e s ta u r a n t  & B e v e ra g e  A s s o c ia t io n ,  M o th e r s ' A g a in s t  D ru n k  
D r i v i n g ,  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e 's  H e a l t h  & Human S e r v ic e s  
C o m m is s io n , t h e  B r i s t o l  B ay A re a  H e a l t h  C o r p o r a t io n ,  a n d  t h e  A .B .C .  
B o a rd .  I ' v e  a t t a c h e d  th e s e  a n d  o t h e r  l e t t e r s  o f  s u p p o r t .

I f  y o u  h a v e  a n y  q u e s t io n s ,  p le a s e  c o n t a c t  m y s e l f  o r  my s t a f f ,  J o s h  
F in k ,  a t  x 2 9 9 5 .

T h a n k  y o u  f o r  y o u r  t i m e l y  c o n s id e r a t i o n  o f  t h i s  r e q u e s t .
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SPONSOR'S STATEMENT FOR HOUSE B IL L  4 4 5 :

"A N  ACT RELATING  TO AN ALCOHOL SERVER EDUCATION COURSE"

A lc o h o l  a b u s e  i s  a s e v e re  p ro b le m  i n  A la s k a ,  im p a c t in g  
i n d i v i d u a l s ,  f a m i l i e s ,  a n d  c o m m u n it ie s  t h r o u g h o u t  o u r  S t a t e .  I n  
f a c t ,  A la s k a  r a n k s  4 t h  i n  t h e  n a t io n  f o r  p e r  c a p i t a  a lc o h o l  
c o n s u m p t io n ,  a n d  h a s  o n e  o f  t h e  h ig h e s t  r a t e s  o f  f e t a l  a lc o h o l  
s y n d ro m e  i n  t h e  c o u n t r y ,  w i t h  m o re  th a n  30 b a b ie s  e a c h  y e a r  b o r n  
w i t h  a l c o h o l  r e l a t e d  im p a ir m e n ts .

I n  1 9 9 0 , t h e r e  w e re  m o re  th a n  1600 a lc o h o l  r e l a t e d  v e h i c u l a r  
a c c id e n t s  w h ic h  r e s u l t e d  i n  m o re  t h a n  40 f a t a l i t i e s .  180 o f  t h o s e  
a c c id e n t s  w e re  c a u s e d  b y  a lc o h o l  im p a ir e d  m in o r s  w h ic h  r e s u l t e d  i n  
6 o f  t h o s e  d e a th s .  I n  A n c h o ra g e  a lo n e  t h e r e  w e re  m o re  t h a n  1 ,8 0 0  
DWI a r r e s t s  i n  1 9 9 1 .

O v e r  t h e  i n t e r i m  I  w o rk e d  w i t h  M o t h e r s ' A g a in s t  D ru n k  D r i v i n g  
(M AD D ), t h e  a l c o h o l  i n d u s t r y ,  t h e  D e p a r tm e n t  o f  M o to r  V e h ic le s ,  a nd  
t h e  A .B .C .  B o a rd  t o  a d d re s s  t h i s  p ro b le m .  The r e s u l t  o f  t h i s  
c o o p e r a t i v e  e f f o r t  i s  HB 4 4 5 .

T h is  l e g i s l a t i o n  w o u ld  r e q u i r e  a lc o h o l  s e r v e r s  t o  t a k e  an  
a p p ro v e d  a lc o h o l  s e r v e r  e d u c a t io n  c o u r s e  w i t h i n  30  d a y s  o f  b e in g  
h i r e d .  T h is  t r a i n i n g  w o u ld  in c lu d e  s u c h  t o p i c s  as a l c o h o l ' s  a f f e c t  
on  t h e  b o d y  a n d  b e h a v io r ,  p a r t i c u l a r l y  d r i v i n g  a b i l i t y ,  d r u n k  
d r i v i n g  a n d  c i v i l  l i a b i l i t y  la w s ,  i d e n t i f y i n g  f r a u d u le n t  ID s ,  
m e th o d s  o f  r e c o g n iz in g  t h e  p ro b le m  d r i n k e r ,  u s e  o f  c o m m u n ity  
t r e a t m e n t  p ro g r a m s ,  a n d  h a n d l in g  p ro b le m  c u s to m e rs  t o  c u t  o f f  
s e r v ic e  a n d  g e t  th e m  home s a f e l y .

T he  A .B .C .  b o a rd  w o u ld  e s t a b l i s h  c r i t e r i a  w i t h  w h ic h  t o  
e v a lu a t e  e d u c a t io n  p ro g ra m s  c u r r e n t l y  a v a i l a b l e ,  and  a p p ro v e  a 
p a c k a g e  o f  a l c o h o l  s e r v e r  e d u c a t io n  c o u r s e s .  T h is  p a c k a g e  w o u ld  
in c lu d e  a v a r i e t y  o f  a p p ro v e d  c o u r s e s  w h ic h  w o u ld  e n s u re  
a c c e s s i b i l i t y  t o  a lc o h o l  s e r v e r s  i n  b o th  u rb a n  and  r u r a l  A la s k a  a t  
m in im a l  c o s t ,  m o s t l i k e l y  u t i l i z i n g  i n s t r u c t i o n  m ed ium s v a r y in g  
f ro m  t h e  c la s s r o o m  t o  t h e  v ie w in g  o f  v id e o  c a s s e t t e s  f o l lo w e d  b y  
w r i t t e n  e x c e r c i s e s  o r  an  exam .

Jx-
HB 4 4 5 , x f  e n a c te d ,  s h o u ld  go  a lo n g  w ay to w a rd s  r e d u c in g  

i n c i d e n t s  o f  d r u n k  d r i v i n g ,  a nd  w i l l  a id  p ro b le m  d r i n k e r s  by:V 
h e lp in g  a lc o h o l  s e r v e r s  i d e n t i f y  a n d  i n t e r v e n e  b e f o r e  t h e y  e n d a n g e r  
th e m s e lv e s  a n d  o t h e r s .


