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r e p o r t i n g  w h e n  a p p l i e d  t o  U . S .  b a s e d  m u l t i n a t i o n a l  c o r p o r a t i o n s ,  i t
h a s  n o t  r u l e d  o n  w h e t h e r  s t a t e s  may  a p p l y  t h e  m e t h o d  t o  f o r e i g n - b a s e d  
m u l t i n a t i o n a l  c o r p o r a t i o n s .

W o r l d w i d e  c o m b i n e d  r e p o r t i n g  i s  o p p o s e d  b y  f o r e i g n  g o v e r n m e n t s  a n d  
m u l t i n a t i o n a l  c o r p o r a t i o n s .  C r i t i c s  c l a i m  t h a t  i t  i m p o s e s  s u b s t a n t i a l  
a d m i n i s t r a t i v e  b u r d e n s  o n  c o r p o r a t i o n s ,  r e s u l t s  i n  d o u b l e  t a x a t i o n  
o f  f o r e i g n  i n c o m e ,  a n d  d e t e r s  f o r e i g n  i n v e s t m e n t  i n  U . S .  e n t e r p r i s e s .

O n e  a l t e r n a t i v e  t o  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  i s  t h e  w a t e r s  e d g e -
f o r e i g n  d i v i d e n d  m e t h o d .  T h i s  e x c l u d e s  f o r e i g n  c o r p o r a t i o n s  F r om t h e  
u n i t a r y  g r o u p  b u t  d o e s  c o u n t  i n c o m e  f r o m  f o r e i g n - s o u r c e  d i v i d e n d s  a n d  
U . S .  80/20 c o r p o r a t i o n s  (a c o r p o r a t i o n  w i t h  80 p e r c e n t  o f  i t s  p r o p e r t y  
a n d  p a y r o l l  o u t s i d e  o f  t h e  U . S . ) .

T h e  w a t e r s  e d g e - f o r e i g n  d i v i d e n d  a p p r o a c h  i s  s u p p o r t e d  b y  ma n y  s t a t e  
o f f i c i a l s  a s  t h e  a l t e r n a t i v e  t o  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  w h i c h  
b e s t  m a i n t a i n s  s t a t e  r e v e n u e  b a s e s .  I t  i s  o p p o s e d  b y  U . S .  m u l t i n a t i o n a l  
c o r p o r a t i o n s  w h o  o b j e c t  t o  h a v i n g  t o  a p p o r t i o n  f o r e i g n - s o u r c e  i n c o m e  
w h i l e  f o r e i g n - b a s e d  m u l t i n a t i o n a l s  d o  n o t .  An a t t e m p t  t o  i n s t i t u t e  
a w a t e r s  e d g e - f o r e i g n  d i v i d e n d  t a x  i n  t h e  C a l i f o r n i a  L e g i s l a t u r e  
f a i l e d  b e c a u s e  o f  o p p o s i t i o n  by  U . S .  m u l t i n a t i o n a l  c o r p o r a t i o n s .

A n o t h e r  a l t e r n a t i v e  i s  t h e  w a t e r s  e d g e - n o  f o r e i g n  d i v i d e n d  m e t h o d ,
w h i c h  e x c l u d e s  a l l  f o r e i g n - s o u r c e  i n c o m e  f r o m  a p p o r t i o n m e n t .  T h i s  
m e t h o d  i s  f a v o r e d  b y  U . S .  m u l t i n a t i o n a l  c o r p o r a t i o n s .  O p p o n e n t s  o f  
t h i s  m e t h o d  a r g u e  t h a t  i t  s u b s t a n t i a l l y  r e d u c e s  s t a t e  r e v e n u e  b a s e s  
a n d  p l a c e s  p u r e l y  d o m e s t i c  c o r p o r a t i o n s ,  w h i c h  m u s t  a p p o r t i o n  a l l  i n ­
c o m e ,  a t  a c o m p e t i t i v e  d i s a d v a n t a g e  t o  m u l t i n a t i o n a l s ,  w h i c h  a p p o r t i o n  
o n l y  U . S .  i n c o m e .  I l l i n o i s  a n d  O r e g o n  h a v e  a d o p t e d  v e r s i o n s  o f  w a t e r s  
e d g e - n o  f o r e i g n  d i v i d e n d  t a x a t i o n .

S e p a r a t e  a c c o u n t i n g  may  b e  u s e d  t o  r e p l a c e  u n i t a r y  t a x a t i o n  a l t o g e t h e r .  
T r a n s a c t i o n s  b e t w e e n  i n - s t a t e  a n d  o u t - o f - s t a t e  s e g m e n t s  o f  a b u s i n e s s  
a r e  v a l u e d  a s  i f  t h e y  o c c u r r e d  b e t w e e n  i n d e p e n d e n t  c o m p a n i e s .  P r o ­
p o n e n t s  o f  t h e  m e t h o d  a r g u e  t h a t  i t  i s  m o r e  p r e c i s e  t h a n  a p p o r t i o n m e n t .  
O p p o n e n t s  o f  t h e  m e t h o d  a r g u e  t h a t  i t  i s  d i f f i c u l t  b o t h  t o  a d m i n i s t e r  
a n d  a u d i t ,  a n d  t h a t  b u s i n e s s e s  w i l l  u s e  t h e  m e t h o d  t o  s h i f t  i n c o m e  t o  
j u r i s d i c t i o n s  w i t h  l o w e r  t a x e s .

A1 a s k a  h a s  h a d  a u n i t a r y  t a x  s i n c e  b e f o r e  S t a t e h o o d .  A l a s k a  r a t i f i e d  
t h e  U n i f o r m  D i v i s i o n  o f  I n c o m e  f o r  T a x  P u r p o s e s  A c t  i n  1959 a n d  t h e
M u l t i s t a t e  T a x  C o m p a c t  i n  1970; b o t h  m e a s u r e s  w e r e  i n t m u e d  t o  i n c r e a s e
u n i f o r m i t y  t o  s t a t e s '  c o r p o r a t e  i n c o m e  t a x  l a w s .  A l a s k a  a d o p t e d
w o r l d w i d e  c o m b i n e d  r e p o r t i n g  w h e n  i t  i m p l e m e n t e d  t h e  M u l t i s t a t e  T a x  
C o m p a c t .
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I n  1978,  t h e  A l a s k a  L e g i s l a t u r e  e n a c t e d  l e g i s l a t i o n  t o  r e q u i r e  c o m p a n i e s  
i n v o l v e d  i n  t h e  p r o d u c t i o n  a n d  p i p e l i n e  t r a n s p o r t a t i o n  o f  o i l  a n d  g a s  
t o  u s e  t h e  s e p a r a t e  a c c o u n t i n g  m e t h o d  o f  t a x a t i o n .  T h e  m a j o r  p e t r o l e u m  
p r o d u c e r s  i n  A l a s k a  s u e d  t h e  S t a t e  o v e r  t h e  c o n s t i t u t i o n a l i t y  o f  t h e
n ew  m e t h o d .  T h e  l a w ,  AS 4 3 . 2 1 ,  wa s  r e p e a l e d  i n  1981 b e c a u s e  o f  f e a r s
t h a t  a n  u n f a v o r a b l e  c o u r t  s e t t l e m e n t  w o u l d  b e  t o o  c o s t l y  s h o u l d  t h e  
s t a t e  c o n t i n u e  t o  c o l l e c t  t h e  t a x .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  u p h e l d  t h e  c o n s t i t u t i o n a l i t y  o f  A l a s k a ' s
u n i t a r y  t a x  on  s e v e r a l  o c c a s i o n s .  A d e c i s i o n  i s  p e n d i n g  o n  t h e  l e g a l i t y  
o f  A l a s k a ' s  a p p l i c a t i o n  o f  t h e  s e p a r a t e  a c c o u n t i n g  m e t h o d .

T h e  c o r p o r a t e  i n c o m e  t a x  a c c o u n t e d  f o r  l e s s  t h a n  o n e - t e n t h  o f  A l a s k a ' s  
u n r e s t r i c t e d  r e v e n u e s  i n  F Y  84 .  T h e  p e t r o l e u m  i n d u s t r y  a c c o u n t e d  f o r  
88 p e r c e n t  o f  c o r p o r a t e  i n c o m e  t a x  r e v e n u e s  i n  t h a t  y e a r .  Any  c h a n g e  
i n  A l a s k a ' s  u n i t a r y  t a x  l i k e l y  w o u l d  h a v e  a s m a l l  e f f e c t  o n  A l a s k a ' s  
t o t a l  r e v e n u e s ;  t h e  m a j o r  i m p a c t  c o u l d  b e  o n  t h e  p e t r o l e u m  i n d u s t r y .

A d o p t i o n  o f  e i t h e r  o f  t h e  w a t e r s  e d g e  m e t h o d s  o f  t a x a t i o n  c o u l d  a l t e r  
t h e  c o m p e t i t i v e  b a l a n c e  a m o n g  A l a s k a ' s  m a j o r  t a x p a y e r s  b e c a u s e  t h e  p e ­
t r o l e u m  i n d u s t r y  i  c o m p r i s e d  o f  f o r e i g n  m u l t i n a t i o n a l  c o r p o r a t i o n s ,  
U . S .  m u l t i n a t i o n a l s  c o r p o r a t i o n s ,  a n d  m o s t l y  d o m e s t i c  c o r p o r a t i o n s .  
R e p r e s e n t a t i v e s  o f  p e t r o l e u m  c o m p a n i e s  e x p r e s s e d  r e l a t i v e  s a t i s f a c t i o n  
w i t h  A l a s k a ’ s c u r r e n t  m e t h o d  o f  t a x a t i o n .

A l t h o u g h  p r o p o n e n t s  o f  w a t e r s  e d g e  t a x a t i o n  a r g u e  t h a t  i t  w i l l  e n ­
c o u r a g e  f o r e i g n  i n v e s t m e n t ,  s t a t e  t a x  p o l i c y  i s  o n l y  o n e  o f  s e v e r a l  
f a c t o r s  a f f e c t i n g  a c o m p a n y ' s  d e c i s i o n  t o  i n v e s t  i n  a A l a s k a .  S e v e r a l  
i n d i v i d u a l s  we c o n t a c t e d  s t a t e d  t h a t  s t a t e  c o r p o r a t e  i n c o m e  t a x  p o l i c y  
w a s  n o t  a s i g n i f i c a n t  f a c t o r  i n  A l a s k t  s r e s o u r c e  d e v e l o p m e n t  b e c a u s e  
r e s o u r c e  c o m p a n i e s  m u s t  o p e r a t e  i n  t h e  s t a t e s  w h i c h  h a v e  t h e  r e s o u r c e s .

S h o u l d  A l a s k a  r e i n s t i t u t e  s e p a r a t e  a c c o u n t i n g ,  i t  w o u l d  l i k e l y  i n c r e a s e  
r e v e n u e s  f r o m  r e s o u r c e  p r o d u c i n g  c o m p a n i e s ,  a s  wa s  t h e  c a s e  u n d e r  
AS 4 3 . 2 1 .  H o w e v e r ,  r e v e n u e s  f r o m  c o m p a n i e s  n o t  p r o d u c i n g  r e s o u r c e s  
m i g h t  d e c r e a s e  a s  c o m p a n i e s  s h i f t e d  i n c o m e  t o  s t a t e s  w i t h  l o w e r  t a x  
r a t e s .

THE UN I T ARY  TAX

Whe n  a b u s i n e s s  o p e r a t e s  i n  m o r e  t h a n  o n e  s t a t e ,  i t  c a n  b e  d i f f i c u l t  t o  
d e t e r m i n e  w h a t  p o r t i o n  o f  t h e  b u s i n e s s ' s  i n c o m e  s h o u l d  b e  a t t r i b u t e d  t o  
e a c h  s t a t e .  T h e  u n i t a r y  m e t h o d  o f  t a x a t i o n  i s  a n  a p p r o a c h  u s e d  b y  m o r e  
t h a n  f o r t y  s t a t e s  t o  m a k e  t h i s  d e t e r m i n a t i o n  f o r  t h e  p u r p o s e s  o f  t a x a ­
t i o n .  T h e  u n i t a r y  m e t h o d  h a s  t w o  p r i n c i p a l  f e a t u r e s ,  i t s  u s e  o f  f o r m u l a  
a p p o r t i o n m e n t  a n d  i t s  a p p l i c a t i o n  o f  t h e  t a x  t o  a u n i t a r y  b u s i n e s s .
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U s i n g  f o r m u l a  a p p o r t i o n m e n t , s t i t e s  d e t e r m i n e  how m u c h  o f  a t a x p a y e r ' s  
i n c o m e  c a n  b e  a t t r i b u t e d  t o  a p a r t i c u l a r  s t a t e  b y  c o m p a r i n g  t h e  l e v e l  
o f  i n c o m e  p r o d u c i n g  a c t i v i t y  w i t h i n  t h e  s t a t e  t o  t h e  b u s i n e s s ' s  t o t a l  
a c t i v i t y .  M o s t  c o m m o n l y ,  a f o r m u l a  i s  u s e d  t o  c o m p u t e  t h e  p r o p o r t i o n  
o f  a b u s i n e s s ' s  t o t a l  p a y r o l l ,  p r o p e r t y ,  a n d  s a l e s  w h i c h  a r e  l o c a t e a  
w i t h i n  t h e  s t a t e .  T ' s  f r a c t i o n  i s  t h e n  m u l t i p l i e d  b y  t h e  b u s i n e s s ' s  
t o t a l  i n c o m e  t o  d e t .  n i n e  t h e  a m o u n t  o f  t h e  t a x p a y e r ' s  i n c o m e  w h i c h  
i s  s u b j e c t  t o  t a x  i n  t h a t  s t a t e .  I

T h e  a l t e r n a t i v e  t o  f o r m u l a  a p p o r t i o n m e n t  i s  a l l o c a t i o n  o f  i n c o m e ;  
s p e c i f i c  i n c o m e  i s  a s s i g n e d  t o  p a r t i c u l a r  s t a t e s .  Some  i n c o m e  may  b e  
d i r e c t l y  a l l o c a t e d  w i t h o u t  d i f f i c u l t y ;  f o r  e x a m p l e ,  i n c o m e  f r o m  n o n-  
b u s i i . e s s  p r o p e r t y  may  b e  a l l o c a t e d  t o  t h e  s t a t e  i n  w h i c h  t h e  p r o p e r t y  
i s  l o c a t e d .  G e n e r a l l y ,  h o w e v e r ,  w h e n  a b u s i n e s s  w h i c h  o p e r a t e s  i n  
m o r e  t h a n  o n e  s t a t e ,  a t  l e a s t  s ome  i n c o m e  w i l l  b e  p r o d u c e d  b y  i n t e r s t a t e  
b u s i n e s s  a c t i v i t y .  I f  a s t a t e  s e e k s  t o  a l l o c a t e  t h i s  i n c o m e ,  s e p a r a t e  
a c c o u n t i n g  i s  u s e d .  T h e  s t a t e  t r e a t s  t h e  p o r t i o n  o f  t h e  b u s i n e s s  
w i t h i n  i t s  j u r i s d i c t i o n  a s  a s e p a r a t e  e n t i t y ,  a n d  t r a n s a c t ’ m s  w i t h  
p a r t s  o f  t h e  b u s i n e s s  o u t s i d e  t h e  s t a t e  a r e  t r e a t e d  a s  i f  t h e y  h a d  
o c c u r r e d  b e t w e e n  t w o  s e p a r a t e  c o m p a n i e s  c h a r g i n g  m a r k e t  v a l u e  f o r  
t h e i r  g o o d s  a n d  s e r v i c e s .  T h i s  c a n  b e  a v e r y  t i m e - c o n s u m i n g  p r o c e s s ,  
a s  ma n y  t r a n s a c t i o n s  a r e  l i k e l y  t o  o c c u r  b e t w e e n  s e g m e n t s  o f  a b u s i n e s s  
i n  d i f f e r e n t  s t a t e s .  T w e n t y  s t a t e s  u s e  s e p a r a t e  a c c o u n t i n g ,  b u t
a p p l y  i t  t o  c e r t a i n  t y p e s  o f  i n d u s t r i e s ,  n o t a b l y  c o n s t r u c t i o n .  I n  
c o n t r a s t ,  a l l  f o r t y - p l u s  s t a t e s  w h i c h  l e v y  a c o r p o r a t e  i n c o m e  t a x  h a v e  
o p t e d  f o r  f o r m u l a  a p p o r t i o n m e n t  o f  a t  l e a s t  some  i n c o m e .

T h e  o t h e r  d i s t i n c t i v e  f e a t u r e  o f  t h e  u n i t a r y  m e t h o d  o f  t a x  i s  t h a t  t h e  
t a x  i s  a p p l i e d  t o  a u n i t a r y  b u s i n e s s , w h i c h  ma y  b e  a s i n g l e  c o r p o r a t i o n  
o r  c o m m o n l y  o w n e d  c o r p o r a t i o n s  e n g a g e d  i n  i n t e r r e l a t e d  b u s i n e s s  a c t i v i ­
t i e s .  W h i l e  c ommon  o w n e r s h i p  i s  r e q u i r e d  f o r  g r o u p s  o f  c o r p o r a t i o n s  
t o  q u a l i f y  a s  a u n i t a r y  b u s i n e s s ,  o n l y  o n e  s e g m e n t  o f  t h e  g r o u p  n e e d s
t o  b e  e n g a g e d  i n  b u s i n e s s  a c t i v i t i e s  i n  t h e  s t a t e .  I f  a p o r t i o n  o f
t h e  c o m m o n l y  o w n e d  g r o u p  i s  n o t  p a r t  o f  t h e  i n t e r r e l a t e d  b u s i n e s s
a c t i v i t y ,  i t  i s  n o t  p a r t  o f  t h e  u n i t a r y  b u s i n e s s .  H o w e v e r ,  i n  ma n y  
c a s e s ,  a f f l i a t e d  c o r p o r a t i o n s  w i t h  l i t t l e  d i r e c t  i n v o l v e m e n t  i n  e a c h  
o t h e r ' s  o p e r a t i o n s  may  b e  c o n s i d e r e d  p a r t  o f  t h e  u n i t a r y  b u s i n e s s .

^ T h e  s t a n d a r d  a p p o r t i o n m e n t  f o r m u l a  i s :

i n s t a t e  p a y r o l 1 
t o t a l  p a y r o l l

i n s t a t e  p r o p e r t y  + 
t o t a l  p r o p e r t y

i n s t a t e  s a l e s
t o t a l  s a l e s

t o t a l  
i n c o m e  =

i n s t a t e  
t a x a b l e  
i  n c om e
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T h e  i n t e n t  o f  r e q u i r i n g  c o r p o r a t i o n s  t o  p a y  t a x  a s  a u n i t a r y  b u s i n e s s  
i s  t o  e n s u r e  t h a t  a g r o u p  o f  c o m m o n l y  o w n e d  c o r p o r a t i o n s  p a y s  t h e  same  
t a x  i t  w o u l d  i f  i t  w e r e  a s i n g l e  c o r p o r a t i o n .  T h u s ,  b u s i n e s s e s  c a n n o t  
r e d u c e  t h e i r  t a x  l i a b i l i t y  s i m p l y  b y  r e d e f i n i n g  t h e i r  l e g a l  s t r u c t u r e .

S t a t e s  d i f f e r  i n  t h e  way  t h e y  t a x  u n i t a r y  b u s i n e s s e s  t h a t  e x t e n d  b e y o n d  
U . S .  b o r d e r s .  A l a s k a  a n d  t e n  o t h e r  s t a t e s  i n c l u d e  a l l  i n c o m e  a n d  a l l  
b u s i n e s s  a c t i v i t y  o f  t h e  u n i t a r y  b u s i n e s s  w h e n  a p p o r t i o n i n g  i n c o m e .  
T h i s  a p p r o a c h  i s  r e f e r r e d  t o  a s  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  o r  w o r l d ­
w i d e  c o m b i n a t i o n .  T h e  r e m a i n i n g  s t a t e s  a p p o r t i o n  i n c o m e  b a s e d  o n  t h e  
b u s i n e s s  a c t i v i t i e s  o f  t h e  u n i t a r y  g r o u p  w i t h i n  U . S .  b o r d e r s .  T h i s  
m e t h o d  i s  c a l l e d  t h e  " w a t e r s  e d g e "  a p p r o a c h .

T h e  C o n s t i t u t i o n a 11t y  o f  t h e  U n i t a r y  M e t h o d

O v e r  t h e  l a s t  s e v e n  d e c a d e s ,  t h e  U . S .  S u p r e m e  C o u r t  h a s  r u l e d  o n  t h e  
c o n s t i t u t i o n a l i t y  o f  t h e  u n i t a r y  m e t h o d  i n  a n u m b e r  o f  t a x  c a s e s .  F o r  
t h e  m o s t  p a r t ,  t h e  U . S .  S u p r e m e  C o u r t  h a s  u p h e l d  t h e  u n i t a r y  m e t h o d .  
H o w e v e r ,  n o t  e v e r y  a p p l i c a t i o n  o f  t h e  u n i t a r y  m e t h o d  h a s  b e e n  s u s t a i n e d  
b y  t h e  c o u r t .

U s u a l l y ,  c o n s t i t u t i o n a l  c h a l l e n g e s  t o  t h e  u n i t a r y  m e t h o d  a r e  p r e d i c a t e d  
o n  t h e  C o m m e r c e  C l a u s e  a n d  t h e  Du e  P r o c e s s  C l a u s e  o f  t h e  U . S .  C o n s t i t i o n .  
T h e  C o m m e r c e  C l a u s e  g i v e s  C o n g r e s s  t h e  p o w e r  t o  r e g u l a t e  c o m m e r c e  w i t h  
f o r e i g n  n a t i o n s  a n d  amo ng  t h e  s t a t e s ;  t h e  D u e  P r o c e s s  C l a u s e  p r e v e n t s  
t h e  s t a t e  f r o m  d e p r i v i n g  a n y  p e r s o n  o f  l i f e ,  l i b e r t y ,  o r  p r o p e r t y ,  
w i t h o u t  d u e  p r o c e s s  o f  l a w .

A r g u m e n t s  b a s e d  o n  t h e  C o m m e r c e  C l a u s e  c l a i m  t h a t  a p a r t i c u l a r  u n i t a r y  
t a x  r e s u l t s  i n  t h e  t a x a t i o n  o f  t h e  s ame  i n c o m e  i n  m o r e  t h a n  o n e  j u r i s ­
d i c t i o n .  I n  t h e  M o o r ma n  c a s e ,  t h e  c o u r t  r u l e d  t h a t  t h e  p l a i n t i f f  m u s t  
p r o v e  t h a t  t h e  a p o o r t i o n m e n t  f o r m u l a  i n  q u e s t i o n  w o u l d  r e s u l t  i n  d o u b l e  
t a x a t i o n  i f  a l l  j u r i s d i c t i o n s  u s e d  t h a t  m e t h o d . 2 I f  d o u b l e  t a x a t i o n  
a r i s e s  b e c a u s e  t wo  j u r i s d i c t i o n s  u s e  d i f f e r e n t  m e t h o d s ,  n e i t h e r  m e t h o d  
i s  n e c e s s a r i l y  u n c o n s t i t u t i o n a l .

U n d e r  t h e  D u e  P r o c e s s  C l a u s e ,  s t a t e s  a r e  p e r m i t t e d  t o  t a x  b u s i n e s s e s  
o n l y  i f  t h e r e  i s  a c o n n e c t i o n  ( o r  n e x u s )  b e t w e e n  t h e  s t a t e  l e v y i n g  t h e  
t a x  a n d  t h e  b u s i n e s s  t a x e d .  B e y o n d  t h e  r e q u i r e m e n t  t h a t  a t  l e a s t  o n e  
m e mb e r  o f  t h e  u n i t a r y  g r o u p  d o  b u s i n e s s  i n  t h e  s t a t e ,  t h e  U . S .  S u p r e m e  
C o u r t  h a s  d e c l i n e d  t o  e l a b o r a t e  d e f i n i t i v e  g u i d e l i n e s  f o r  d e t e r m i n i n g  
w h a t  c o n s t i t u t e s  a s u f f i c i e n t  c o n n e c t i o n  b e t w e e n  t h e  s t a t e  a n d  b u s i n e s s  
b e i n g  t a x e d .  H o w e v e r ,  i t  h a s  g e n e r a l l y  a c c e p t e d  s t a t e  l a w s  w h i c h

2 M o o r m a n  M a n u f a c t u r i n g  C o m p a n y  v .  B a i r ,  437 U . S .  267 (1978) .
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• c o n s i d e r  c o m m o n l y  o w n e d  c o r p o r a t i o n s  w i t h  v e r y  l i m i t e d  c o n n e c t i o n s  t o  
o n e  a n o t h e r  t o  b e  u n i t a r y .

I n  a d d i t i o n ,  u n d e r  t h e  O u e  P r o c e s s  C l a u s e ,  t h e  i n c o m e  a p p o r t i o n e d  t o  
a s t a t e  m u s t  b e  r a t i o n a l l y  c o n n e c t e d  w i t h  t h e  v a l u e  o f  t h e  b u s i n e s s  
a c t i v i t y  w i t h i n  t h e  s t a t e .  When  c h a l l e n g i n g  t h e  l a w  o n  t h e s e  g r o u n d s ,  
h e a v y  b u r d e n  o f  p r o o f  i s  p l a c e d  u p o n  b u s i n e s s e s  t o  s h ow  t h a t  t h e  i n c o m e
a l l o c a t e d  t o  a s t a t e  i s  g r o s s l y  d i s p r o p o r t i o n a t e  t o  t h e  a m o u n t  o f
b u s i n e s s  a c t i v i t y  i n  t h a t  s t a t e .  T h e  c o u r t  h a s  a c c e p t e d  t h e  f a c t  t h a t  
f o r m u l a  a p p o r t i o n m e n t  i s  n e c e s s a r i l y  i m p r e c i s e ;  i t  r e q u i r e s  b u s i n e s s e s  
t o  p r o v e  t h a t  a p a r t i c u l a r  f o r m u l a  l e a d s  t o  g r o s s  d i s t o r t i o n s .

A n o t h e r  a r e a  o f  l i t i g a t i o n  i n v o l v i n g  t h e  u n i t a r y  t a x  i s  t h e  e x t e n t  *'0
w h i c h  s t a t e s  h a v e  t h e  a u t h o r i t y  t o  i n c l u d e  f o r e i g n  b u s i n e s s  i n c o m e  i n
a p p o r t i o n m e n t  f o r m u l a s ,  e i t h e r  b y  a p p o r t i o n i n g  f o r e i g n  d i v i d e n d  i n c o m e  
u n d e r  a w a t e r s  e d g e  a p p r o a c h ,  o r  b y  i n c l u d i n g  f o r e i g n  i n c o m e  a n d  
a c t i v i t i e s  i n  t h e  a p p o r t i o n m e n t  c a l c u l a t i o n s  u s i n g  t h e  w o r l d w i d e  c o m ­
b i n e d  r e p o r t i n g  a p p r o a c h .

I n  t h e  M o b i l  O i l  a n d  t h e  ASARCO c a s e s ,  t h e  U . S .  S u p r e m e  C o u r t  c o n s i d e r e d
w h e t h e r  d i v i d e n d  i n c o m e  r e c e i v e d  by  a t a x p a y e r  f r o m  a s u b s i d i a r y
o u t s i d e  t h e  s t a t e  a r e  t a x a b l e  a s  i n c o m e  f r o m  t h e  u n i t a r y  b u s i n e s s . - *  I n  
M o b i 1 , t h e  c o u r t  r e j e c t e d  t n e  a r g u m e n t  t h a t  n o  d i v i d e n d s  a r e  a p p o r t i o n -  
a b T e f  M o b i l  h a d  a r g u e d  t h a t  t h e s e  d i v i d e n d s  s h o u l d  b e  a l l o c a t e d .  I n  
t h e  ASARCO c a s e ,  t h e  c o u r t  r e j e c t e d  t h e  a r g u m e n t  t h a t  a l l  d i v i d e n d s
a r e  a p p o r t i o n a b l e .  I t  r u l e d  t h a t  f o r  a s t a t e  t o  a p p o r t i o n  f o r e i g n  
d i v i d e n d  i n c o m e ,  t h e  s u b s i d i a r y  m u s t  b e  p a r t  o f  t h e  u n i t a r y  b u s i n e s s .

O n l y  o n c e ,  i n  t h e  r e c e n t  C o n t a i n e r  c a s e ,  h a s  t h e  U . S .  S u p r e m e  C o u r t  
a d d r e s s e d  t h e  c o n s t i t u t i o n a l i t y  o f  w o r l d w i d e  c o m b i n e d  r e p o r t i n g . ^  I n  
J u n e  o f  1983,  t h e  U . S .  S u p r e m e  C o u r t  u p h e l d  t h e  c o n s t i t u t i o n a l i t y  o f  
C a l i f o r n i a ' s  a p p l i c a t i o n  o f  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  t o  t h e  C o n ­
t a i n e r  C o r p o r a t i o n  o f  A m e r i c a ,  a U . S .  b a s e d  m u l t i n a t i o n a l .  H o w e v e r ,  
t h e  c o u r t  e x p l i c i t l y  a v o i d e d  r u l i n g  o n  w h e t h e r  s t a t e s  may  i n c l u d e
f o r e i g n - b a s e d  p a r e n t  c o r p o r a t i o n s  i n  t h e  u n i t a r y  b u s i n e s s  f o r  t h e  
p u r p o s e s  o f  a p p o r t i o n i n g  i n c o m e .

•*M o b i l  O i l  C o r p o r a t i o n  v .  C o m m i s s i o n e r  o f  T a x e s  o f  V e r m o n t , ‘ 445 U . S . '  
425 (1980 ) .  ASARCO ,  I n c .  v .  I d a h o  S t a t e  T a x  C o m m i s s i o n e r ,  50,  U . S . L . W .  
4962 (1982) .

^ C o n t a i n e r  C o r p o r a t i o n  o f  A m e r i c a  v . F r a n c h i s e  T a x  B o a r d ,  j i a t e  o f  C a l i ­
f o r n i a , 51 U . S . L . W .  4987 (1983) .
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I t  i s  n o t  c e r t a i n  h ow t h e  a p p l i c a t i o n  o f  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  
t o  f o r e i g n - b a s e d  m u l t i n a t i o n a l s  w o u l d  b e  t r e a t e d  by  t h e  c o u r t .  I n  
J a p a n  L i n e s , a p r o p e r t y  t a x  c a s e  i n v o l v i n g  s t r i c t l y  i n t e r n a t i o n a l  
c o m m e r c e ,  t h e  C o u r t  s t a t e d  t h a t  w h e n  s t a t e s  s e e k  t o  t a x  t h e  i n s t r u m e n ­
t a l i t i e s  o f  f o r e i g n  c o m m e n c e ,  t h e  n e e d  f o r  f e d e r a l  u n i f o r m i t y  a n d  an  
e n h a n c e d  r i s k  o f  d o u b l e  t a x a t i o n  b e c o m e  m o r e  s i g n i f i c a n t  i n  t h e  c o u r t ' s  
d e l i b e r a t i o n s . 5 H o w e v e r ,  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  i s  u s e d  t o  t a x  
i n c o m e  d e r i v e d  f r o m  b u s i n e s s  a c t i v i t i e s  w i t h i n  t h e  s t a t e .  I t  i s  n o t  a 
d i r e c t  t a x  i n  i n s t r u m e n t a l i t i e s  o f  i n t e r n a t i o n a l  c o m m e r c e .  T h e r e f o r e ,  
i t  i s  n o t  c l e a r  w h e t h e r  t h e  m o r e  s t r i n g e n t  c o n s i d e r a t i o n s  s e t  f o r t h  
i n  J a p a n  L i n e s  w o u l d  b e  a p p l i e d  t o  a c h a l l e n g e  o f  w o r l d w i d e  c o m b i n e d  
r e p o r t i n g  by  a f o r e i g n - b a s e d  m u l t i n a t i o n a l .

A L T ER N AT I V E S  TO WORLDWIDE COMB I NED  REPORT I NG

T h e  u s e  o f  f o r m u l a  a p p o r t i o n m e n t  a n d  a p p l i c a t i o n  o f  t h e  t a x  f o r m u l a  t o  
u n i t a r y  b u s i n e s s  h a s  b e e n  s u s t a i n e d  b y  t h e  c o u r t s  a n d  r e a s o n a b l y  w e l l  
a c c e p t e d  by  b u s i n e s s  a n d  g o v e r n m e n t  i n t e r e s t s ;  h o w e v e r ,  c o n s i d e r a b l e  
c o n t r o v e r s y  s t i l l  e x i s t s  r e g a r d i n g  t h e  u s e  o f  w o r l d w i d e  c o m b i n e d  
r e p o r t i n g .

I n  t h e  C o n t a i n e r  c a s e ,  s e v e r a l  f o r e i g n  g o v e r n m e n t s  s u b m i t t e d  b r i e f s  i n  
f a v o r  o f  C o n t a i n e r ' s  p o s i t i o n .  T h e  f e d e r a l  g o v e r n m e n t  s u b m i t t e d  a 
b r i e f  o p p o s i n g  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  i n  a n  e a r l i e r  c a s e  o n  w h i c h  
t h e  c o u r t  l a t e r  d e f e r r e d .  T h e  U . S  a n d  f o r e i g n  g o v e r n m e n t s  u s e  t h e  
s e p a r a t e  a c c o u n t i n g  m e t h o d  t o  d e t e r m i n e  w h a t  p o r t i o n  o f  a m u l t i n a t i o n a l  
c o r p o r a t i o n ' s  i n c o m e  may  b e  a t t r i b u t e d  t o  a p a r t i c u l a r  c o u n t r y ;  t h i s  
p r e v e n t s  c o r p o r a t i o n s  f r o m  p a y i n g  t a x  o n  t h e  same  i n c o m e  i n  m o r e  
t h a n  o n e  c o u n t r y .  Ma n y  m u l t i n a t i o n a l  c o r p o r a t i o n s  a l s o  o p p o s e  t h e  
u s e  o f  w o r l d w i d e  c o m b i n e d  r e p o r t i n g .

U . S .  T r e a s u r y  S e c r e t a r y  R e g a n  h a s  s u g g e s t e d  t h a t  h e  m i g h t  r e c o m m e n d  
f e d e r a l  r e s t r i c t i o n s  o n  s t a t e  t a x a t i o n  o f  m u l t i n a t i o n a l s  i f  t h e  s t a t e s  
d o  n o t  m o v e  t o w a r d  e l i m i n a t i o n  o f  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  i n  t h e  
n e a r  f u t u r e .  H o w e v e r ,  i t  s h o u l d  b e  n o t e d  t h a t  C o n g r e s s  h a s  d e f e r r e d  
a c t i o n  o n  l e g i s l a t i o n  p r o h i b i t i n g  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  f o r  
s e v e r a l  y e a r s  a n d  m a n y  i n d i v i d u a l s  t o  whom we  s p o k e  i n d i c a t e d  t h a t  
P r e s i d e n t  R e a g a n  s u p p o r t s  t h e  s t a t e s '  r i g h t  t o  u s e  t h e  m e t h o d  i f  t h e y  
s o  c h o o s e .

F o l l o w i n g  t h e  C o n t a i n e r  c a s e ,  P r e s i d e n t  R e a g a n  a p p o i n t e d ~ a T T a ' s k  f o r c e  
k n o wn  a s  t h e  t h e  W o r l d w i d e  U n i t a r y  T a x a t i o n  W o r k i n g  G r o u p  ( h e r e a f t e r

Sjapan L i n e ,  L t d .  v .  C o u n t y  o f  L o s  A n g e l e s , 441 U . S .  434 (1979) .
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c i t e d  a s  t h e  W o r k i n g  G r o u p )  w h i c h  wa s  c o m p r i s e d  o f  r e p r e s e n t a t i v e s  
o f  m u l t i n a t i o n a l  c o r p o r a t i o n s ,  s t a t e s ,  a n d  t h e  f e d e r a l  g o v e r n m e n t .  
A c c o r d i n g  t o  t h e  W o r k i n g  G r o u p ' s  F i n a l  R e p o r t ,  c r i t i c s  o f  w o r l d w i d e  
c o m b i n e d  r e p o r t i n g  c l a i m  t h a t :

t h i s  m e t h o d  o f  t a x a t i o n  l e a d s  t o  s t a t e  t a x a t i o n  o f  f o r e i g n  s o u r c e  
i n c o m e  a n d  i s  a t  v a r i a n c e  w i t h  t h e  i n t e r n a t i o n a l l y  a c c e p t e d  s e p a r ­
a t e  a c c o u n t i n g  m e t h o d  f o r  a v o i d i n g  d o u b l e  t a x a t i o n .  T h e y  a l s o  
c o n t e n d  t h a t  s i m p l y  t o  l u m p  t o g e t h e r  i n c o m e  e a r n e d  i n  n u m e r o u s  
p r o f i t  c e n t e r s  t h r o u g h o u t  t h e  w o r l d  a n d  t h e n  d i v i d e  t h e  r e s u l t  on  
a f o r m u l a  b a s i s  d i s t o r t s  t h e  a t t r i b u t i o n  o f  i n c o m e  t o  a n y  p a r t i c u ­
l a r  s o u r c e  o r  s t a t e  s i n c e  i n  s ome  c e n t e r s  l o s s e s  a r e  i n c u r r e d ,  
w h i l e  i n  o t h e r s  p r o f i t s  r e s u l t .  Ma n y  U . S .  b a s e d  m u l t i n a t i o n a l s  
a l s o  c o n t e n d  t h a t  d i s t o r t i o n  o c c u r s  b e c a u s e  n o  d e d u c t i o n  i s  a l ­
l o w e d  f o r  f o r e i g n  t a x e s  o r  o t h e r  p a y m e n t s  t o  f o r e i g n  g o v e r n m e n t s .  
F o r e i g n - b a s e d  m u l t i n a t i o n a l s ,  i n  p a r t i c u l a r ,  c o n t e n d  t h a t  u s e  o f  
t h e  m e t h o d  i m p o s e s  s u b s t a n t i a l  a d m i n i s t r a t i v e  b u r d e n s  b e c a u s e  o f  
t h e  n e e d  t o  t r a n s l a t e  a c c o u n t s  o f  t h e i r  e n t i r e  f o r e i g n  o p e r a t i o n s  
i n t o  U . S .  c u r r e n c y  a n d  t o  c o n f o r m  t h e m  t o  U . S .  a n d  s t a t e  a c c o u n t ­
i n g  r u l e s ;  t h e y  n o t e  t h a t  t h e r e  i s  n o  o t h e r  r e q u i r e m e n t  f o r  s u c h  
r e p o r t i n g  b y  f o r e i g n  m u l t i n a t i o n a l s . ®

I n  t h e  r e m a i n d e r  o f  t h i s  s e c t i o n ,  t h e  m o s t  f r e q u e n t l y  s u g g e s t e d  a l t e r ­
n a t i v e s  t o  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  w i l l  b e  d e s c r i b e d .  I n  d o i n g  
s o ,  t h e  m e r i t s  o f  t h e  c r i t i c i s m s  o f  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  w i l l  
a l s o  b e  c o n s i d e r e d .  W h e r e  s t a t e s  h a v e  a d o p t e d  o r  s o u g h t  t o  i m p l e m e n t  
t h e  a l t e r n a t i v e s  p r e s e n t e d ,  t h e i r  e x p e r i e n c e  i s  a l s o  d i s c u s s e d .

W a t e r s  E d g e  T a x a t i o n

E f f o r t s  t o  r e p e a l  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  p r o v i s i o n s  h a v e  g e n e r a l l y  
a t t e m p t e d  t o  r e p l a c e  t h e  m e t h o d  w i t h  a w a t e r s  e d g e  u n i t a r y  t a x .  U n d e r  
t h i s  m e t h o d ,  s e p a r a t e  a c c o u n t i n g  i s  u s e d  t o  d e t e r m i n e  t h e  e x c h a n g e s  o f  
v a l u e  b e t w e e n  d o m e s t i c  a n d  f o r e i g n - b a s e d  c o r p o r a t i o n s  w i t h i n  t h e  g r o u p ,  
w h i c h  i s  how t h e  f e d e r a l  g o v e r n m e n t  d e t e r m i n e s  d o m e s t i c  i n c o m e  f o r  
f e d e r a l  t a x  p u r p o s e s .  H o w e v e r ,  t h e r e  h a s  b e e n  c o n s i d e r a b l e  d e b a t e  a s  
t o  w h e t h e r  t h e  w a t e r s  e d g e  m e t h o d  s h o u l d  i n c l u d e  f o r e i g n  s o u r c e  d i v i ­
d e n d s  a n d  80/20 c o r p o r a t i o n s  ( U . S .  c o r p o r a t i o n s  w i t h  80 p e r c e n t  o f  
t h e i r  p a y r o l l  a n d  p r o p e r t y  i n  f o r e i g n  c o u n t r i e s ) .  B e c a u s e  b o t h  f o r e i g n  
d i v i d e n d s  a n d  i n c o m e  f r o m  80/20 c o r p o r a t i o n s  r e p r e s e n t  f o r e i g n - s o u r c e  
i n c o m e ,  t h e  i s s u e s  r e g a r d i n g  t h e i r  i n c l u s i o n  a r e  g e n e r a l l y  t h e  s am e .

® U . S .  D e p a r t m e n t  o f  T r e a s u r y ,  T h e  F i n a l  R e p o r t  o f  t h e  W o r l d w i d e  U n i ­
t a r y  T a x a t i o n  W o r k i n g  G r o u p , A u g u s t  1984,  p .  2 .
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W a t e r ' s  E d g e - F o r e i g n  D i v i d e n d s  (Op t i o n  #2) .  I n  t h e  W o r k i n g  G r o u p  
F i n a l  R e p o r t ,  t h e  r e p r e s e n t a t i v e s  o f  s t a t e  g o v e r n m e n t  p u t  f o r t h  a n  
o p t i o n  ( O p t i o n  § 2  i n  t h e  r e p o r t )  t o  a p p l y  t h e  c o r p o r a t e  i n c o m e  t o  a l l  
s e g m e n t s  o f  u n i t a r y  b u s i n e s s e s  w h i c h  d o  b u s i n e s s  i n  t h e  U n i t e d  S t a t e s .  
F o r e i g n  c o r p o r a t i o n ?  w h i c h  d o  n o t  d o  o p e r a t e  i n  t h e  U . S .  a r e  n o t  i n ­
c l u d e d  i n  t h e  u n i t a r y  g r o u p  w h e n  d e t e r m i n i n g  e i t h e r  i n c o m e  o r  t h e  
a p p o r t i o n m e n t  f a c t o r s ;  h o w e v e r ,  d i v i d e n d  i n c o m e  p a i d  t o  t h e  u n i t a r y  
b u s i n e s s  b y  f o r e i g n  s u b s i d i a r i e s  i s  c o u n t e d  a s  i n c o m e .  I n  a d d i t i o n ,  
80/20 c o r p o r a t i o n s  a r e  a l s o  i n c l u d e d  i n  t h e  u n i t a r y  b u s i n e s s .

T h i s  m e t h o d  e l i m i n a t e s  t h e  a d m i n i s t r a t a t i v e  d i f f i c u l t i e s  o f  c o m p l y i n g  
w i t h  w o r l d w i d e  c o m b i n e d  r e p o r t i n g .  T h e  i n c o m e  t o  b e  a p p o r t i o n e d  u n d e r  
O p t i o n  #2 i s  e s s e n t i a l l y  t h e  i n c o m e  r e p o r t e d  f o r  f e d e r a l  t a x  p u r p o s e s  
( a l t h o u g h  t h e  f e d e r a l  g o v e r n m e n t  a l l o w s  a t a x  c r e d i t  o n  f o r e i g n  d i v i ­
d e n d  i n c o m e  t o  o f f s e t  t a x e s  p a i d  b y  t h e  f o r e i g n  s u b s i d i a r y  t o  f o r e i g n  
g o v e r n m e n t s ) .  I n  a d d i t i o n ,  p r o p o n e n t s  a r g u e  t h a t  t a x i n g  f o r e i g n  d i v i ­
d e n d  i n c o m e  a n d  i n c o m e  f r o m  80/20 c o r p o r a t i o n s  p r o v i d e s  a n  e q u a l l y  
c o m p e t i t i v e  e n v i r o n m e n t  f o r  U . S .  m u l t i n a t i o n a l s  a n d  p u r e l y  d o m e s t i c  
c o r p o r a t i o n s .  8 o t h  U . S .  m u l t i n a t i o n a l  a n d  d o m e s t i c  c o r p o r a t i o n s  w o u l d  
a p p o r t i o n  a l l  i n - n m e  r e t u r n e d  t o  t h e  U . S .  S t a t e  r e p r e s e n t a t i v e s  t o  
t h e  w o r k i n g  g r o u p  a l s o  i d e n t i f i e d  t h i s  a p p r o a c h  a s  t h e  w a t e r s  e d g e  
m e t h o d  t h a t  b e s t  p r o t e c t s  s t a t e  r e v e n u e s  b a s e s .  T h i s  m e t h o d  i s  g e n e r ­
a l l y  a c c e p t a b l e  t o  f o r e i g n - b a s e d  u n i t a r y  b u s i n e s s e s ,  a s  t h e  f l o w  o f  
d i v i d e n d  i n c o m e s  g o e s  f r o m  U . S .  s u b s i d i a r i e s  t o  f o r e i g n  p a r e n t s  a n d  i s  
n o t  s u b j e c t  t o  a p p o r t i o n m e n t .

H o w e v e r ,  m a n y  U . S .  m u l t i n a t i o n a l  c o r p o r a t i o n s  o p p o s e  t h i s  a p p r o a c h .  
T h e y  b e l i e v e  t h a t  t a x i n g  f o r e i g n  d i v i d e n d s  p u t s  t h e m  a t  a c o m p e t i t i v e
d i s a d v a n t a g e  w i t h  f o r e i g n - b a s e d  mu l  t i n a t i o n a l s  b e c a u s e  f o r e i g n - b a s e d
m t r i t r n a t - i o n a l s - w o u l d  b e  t a x e d  s o l e l y  o n  t h e i r  U . S .  o p e r a t i o n s  w h i l e  L L S . ____
m u l t i n a t i o n a l s - w o u l d  b e  t a x e d  " o n  b o t h  t h e i r  U . S .  o p e r a t i o n s  a s  w e l l  a s _  
t h e i r  f o r e i g n  d i v i d e n d s . U . S .  m u l t i n a t i o n a l s  a l s o  a r g u e  t h a t  t a x i n g  
t h e i r  d i v i d e n d s  a m o u n t s  t o  d o u b l e  t a x a t i o n  b e c a u s e  t h e i r  f o r e i g n  s u b ­
s i d i a r i e s  h a v e  a l r e a d y  p a i d  t a x  o n  t h a t  i n c o m e  t o  f o r e i g n  g o v e r n m e n t s .
T h e y  n o t e  t h a t  t h e  f e d e r a l  g o v e r n m e n t  p r o v i d e s  a t a x  c r e d i t  o n  f o r e i g n  
d i v i d e n d  i n c o m e  f o r  f o r e i g n  t a x e s  p a i d  b y  t h e  f o r e i g n  s u b s i d i a r y .

P r o p o n e n t s  o f  O p t i o n  #2 d i s m i s s  t h e  d o u b l e  t a x a t i o n  a r g u m e n t .  I n  t h e i r  
v i e w ,  f e d e r a l  a n d  s t a t e  t a x a t i o n  i s  c o n c u r r e n t .  T h u s ,  a s  l o n g  a s  c o r ­
p o r a t i o n s  a r e  n o t  t a x e d  o n  t h e  s ame  i n c o m e  b y  b o t h  t h e  f e d e r a l  g o v e r n m e n t
a n d  a f o r e i g n  g o v e r n m e n t ,  t h e  d o u b l e  t a x a t i o n  i s s u e  i s  n o t  r e l e v a n t .
P r o p o n e n t s  a l s o  p o i n t  o u t  t h a t  t a x p a y e r s  o t h e r  t h a n — c o r p o r a t i o n s ---
m u s t  p a y  t a x  o n  d i v i d e n d  i n c o m e .

7 S ta t e  Approved Report  o f  the Worldwide U n i t a r y  Taxa t io n  Working Group,
June 1984,  p. 38.
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S t a t e  r e p r e s e n t a t i v e s  t o  t h e  W o r k i n g  G r o u p  ma d e  t h e i r  s u p p o r t  o f  O p t i o n  
42  c o n t i n g e n t  o n  i n c r e a s e d  f e d e r a l  a u d i t i n g  o f  t h e  s e p a r a t e  a c c o u n t i n g  
u s e d  b y  m u l t i n a t i o n a l s  f o r  f e d e r a l  t a x  p u r p o s e s .  T h e y  a l s o  i n s i s t e d  
t h a t  t h e  f e d e r a l  g o v e r n m e n t  r e q u i r e  mult i n a t i o n a l  c o r p o r a t i o n s  t o  
s u b m i t  a s p r e a d s h e e t  w h i c h  d i s c l o s e s  d o m e s t i c  o p e r a t i o n s  by  s t a t e .  
T h e  s t a t e s  f e a i  t h a t  w i t h o u t  g r e a t l y  i n c r e a s e d  f e d e r a l  o v e r s i g h t  o f  
t h e  p r i c i n g  o f  t r a n s f e r s  b e t w e e n  d o m e s t i c  a n d  f o r e i g n  m e mb e r s  o f  a 
u n i t a r y  b u s i n e s s ,  m u l t i n a t i o n a l  c o r p o r a t i o n s  w i l l  s h i f t  t h e i r  i n c o m e  
t o  f o r e i g n  c o u n t r i e s  w i t h  m o r e  f a v o r a b l e  t a x  l a w s .

I n  1984,  t h e  C a l i  f o r n i a  L e g i s l a t u r e  c o n s i d e r e d  a m e a s u r e  v e r y  s i m i l a r  
t o  O p t i o n  #2; t h e  o n l y  m a j o r  d i f f e r e n c e  wa s  t h a t  c o r p o r a t i o n s  w o u l d  
h a v e  t h e  c h o i c e  o f  c o n t i n u i n g  t o  u s e  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  i f  
t h e y  s o  d e s i r e d .  U n d e r  t h e  t e r m s  o f  t h e  l e g i s l a t i o n ,  t h e  n ew  l a w  d i d  
n o t  g o  i n t o  e f f e c t  u n t i l  t h e  f e d e r a l  g o v e r n m e n t  h a d  s u b s t a n t i a l l y  
i m p l e m e n t e d  s e v e r a l  r e p o r t i n g  r e q u i r e m e n t s  a n d  a u d i t  m e a s u r e s  s i m i l a r  
t o  t h o s e  c o n t a i n e d  i n  t h e  W o r k i n g  G r o u p  r e p o r t .

A c c o r d i n g  t o  B e n  M i l l e r ,  w i t h  t h e  C a l i f o r n i a  F r a n c h i s e  T a x  B o a r d  ( w h i c h  
a d m i n i s t e r s  C a l i f o r n i a ' s  c o r p o r a t e  i n c o m e  t a x ) ,  t h e  l e g i s l a t i o n  was  
s u p p o r t e d  b y  G o v e r n o r  D e u k m e j i a n ,  a R e p u b l i c a n ,  a n d  w a s  i n t r o d u c e d  by  
D e m o c r a t s  i n  t n e  S t a t e  A s s e m b l y .  C a l i f o r n i a  h a s  b e e n  t h e  s u b j e c t  o f  
i n t e n s e  p r e s s u r e  b y  f o r e i g n  m u l t i n a t i o n a l s  who  c i t e  w o r l d w i d e  c o m b i n e d  
r e p o r t i n g  a s  a d i s i n c e n t i v e  t o  f u r t h e r  i n v e s t m e n t  i n  t h e  s t a t e .

T h e  C a l i f o r n i a  D e p a r t m e n t  o f  T r e a s u r y  e s t i m a t e d  t h a t  t h e  s t a t e  w o u l d  
l o s e  $270 m i l l i o n  i n  r e v e n u e  i n  FY 87 a s  a r e s u l t  o f  t h e  c h a n g e .  T h i s  
e s t i m a t e  d i d  n o t  i n c l u d e  p o s s i b l e  g a i n s  i n  r e v e n u e  f r o m  o t h e r  s o u r c e s  
r e s u l t i n g  f r o m  i n c r e a s e d  e c o n o m i c  a c t i v i t y  t h a t  m i g h t  b e  a s s o c i a t e d  
w i t h  t h e  c h a n g e .  H o w e v e r ,  M r .  M i l l e r  s t a t e d  t r a t  i f  s u c h  a t a x  c h a n g e  
d i d  b r i n g  i n  n ew  i n d u s t r y  a n d  a d d i t i o n a l  j o b s ,  t h i s  w o u l d  r e q u i r e  m o r e  
g o v e r n m e n t  s e r v i c e s  a s  w e l l  a s  g e n e r a t i n g  a d d i t i o n a l  r e v e n u e .

T h e  C a l i f o r n i a  l e g i s l a t i o n  f a i l e d  t o  p a s s ;  i t  w a s  s t r o n g l y  o p p o s e d  by  
s e v e r a l  U . S .  b a s e d  mu l  t i n a t i o n a l  c o r p o r a t i o n s .  A c c o r d i n g  t o  M r .  M i l l e r ,  
t h e s e  c o r p o r a t i o n s  a r g u e d  t h a t  t h e  b i l l  w o u l d  p l a c e d  t h e m  a t  a c o m p e t i ­
t i v e  d i s a d v a n t a g e  b e c a u s e  t h e y  w o u l d  h a v e  t o  i n c l u d e  f o r e i g n  i n c o m e  i n  
t h e i r  a p p o r t i o n m e n t ,  w h i l e  f o r e i g n - b a s e d  m u l t i n a t i o n a l s  w o u l d  n o t .  
M r .  M i l l e r  q u e s t i o n e d  t h i s  a r g u m e n t ,  s t a t i n q  t h a t  m o s t  f o r e i g n  c o u n t r i e s  
t a x  f o r e i g n  d i v i d e n d  i n c o m e ;  t h e r e f o r e ,  t h e r e  i s  n o  r e a l  d i s c r i m i n a t i o n  
w h e n  l o o k i n g  a t  t h e  c o r p o r a t i o n s '  t o t a l  t a x  b u r d e n .  L e g i s l a t i o n  i n t r o ­
d u c i n g  s om e  v e r s i o n  o f  w a t e r s  e d g e  t a x a t i o n  i s  a n t i c i p a t e d  d u r i n g  t h e  
n e x t  l e g i s l a t i v e  s e s s i o n .

M a s s a c h u s e t t s  u s e s  a m e t h o d  o f  t a x a t i o n  d i f f e r e n t  f r o m  w a t e r s  e d g e-  
f o r e i g n  d i v i d e n d s ,  b u t  w h i c h  p r o d u c e s  a s i m i l a r  r e s u l t :  i n c o m e  o f
f o r e i g n  s u b s i d i a r i e s  o f  U . S .  c o r p o r a t i o n s  i s  a p p o r t i o n a b l e ;  i n c o m e  o f
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f o r e i g n  p a r e n t  c o r p o r a t i o n s  i s  n o t .  F o r  t a x  p u r p o s e s ,  M a s s a c h u s s e t t s  
d e f i n e s  t h e  u n i t a r y  b u s i n e s s  a s  d o m e s t i c  c o r p o r a t i o n s  p l u s  a l l  s u b s i d i ­
a r i e s  o f  f o r e i g n  c o p o r a t i o n s  w h i c h  o p e r a t e  i n  t h e  s t a t e .  T h u s ,  f o r e i g n  
s u b s i d i a r i e s  o f  U . S .  c o r p o r a t i o n s  a r e  i n c l u d e d  i n  c o m b i n e d  r e p o r t i n g  
r e q u i r e m e n t s ,  b u t  f o r e i g n  p a r e n t  c o r p o r a t i o n s  a r e  n o t .  N i c k  M e t a x a s ,  
G e n e r a l  C o u n s e l  f o r  t h e  M a s s a c h u s e t t s  D e p a r t m e n t  o f  R e v e n u e ,  b e l i e v e s  
t h i s  m e t h o d  t o  b e  p r e f e r a b l e  t o  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  b e c a u s e  
o f  t h e  l i k e l i h o o d  t h a t  t h e  U . S .  S u p r e m e  C o u r t  w i l l  f i n d  u n i t a r y  t a x a ­
t i o n  o f  f o r e i g n  p a r e n t  c o r p o r a t i o n s  u n c o n s t i t u t i o n a l .

Wa t e r s  E d g e - N o  F o r e i g n  D i v i d e n d s  ( O p t i o n  #4) . T h i s  m e t h o d  a p p l i e s  t h e  
w a t e r s  e d g e  m e t h o d  b u t  e x e m p t s  f o r e i g n  d i v i d e n d  i n c o m e  i f  t h e  U . S .  
p a r e n t  c o r p o r a t i o n  o w n s  80 p e r c e n t  o f  t h e  f o r e i g n  s u b s i d i a r y  a n d  p r o ­
v i d e s  a n  85 p e r c e n t  e x e m p t i o n  f o r  f o r e i g n  d i v i d e n d  i n c o m e  i f  t h e  p a r e n t  
o wn s  l e s s  t h a n  80 p e r c e n t .  I n  a d d i t i o n ,  80/20 c o r p o r a t i o n s  a r e  n o t  
i n c l u d e d  i n  t h e  w a t e r s  e d g e  u n i t a r y  g r o u p .  T h i s  r e m o v e s  t h e  o b j e c t i o n s  
o f  m o s t  U . S .  m u l t i n a t i o n a l s  t o  t h e  w a t e r s  e d g e  a p p r o a c h ;  i n d e e d ,  i t  
w a s  p u t  f o r t h  b y  t h e  b u s i n e s s  r e p r e s e n t a t i v e s  t o  t h e  W o r k i n g  G r o u p  ( a s  
O p t i o n  i f4 i n  t h e  W o r k i n g  G r o u p  R e p o r t ) .  P r o p o n e n t s  o f  t h i s  m e t h o d  
e m p h a s i z e  t h a t  i t  i s  s i m i l a r  t o  f e d e r a l  l a w  i n  i t s  t r e a t m e n t  o f  f o r e i g n  
s o u r c e  i n c o m e ;  e s s e n t i a l l y ,  c o r p o r a t i o n s  m u s t  c o n s i d e r  o n l y  i n c o m e  
f r o m  U . S .  s o u r c e s  w h e n  p a y i n g  t a x  i n  U . S .  j u r i s d i c t i o n s .

S t a t e  r e p r e s e n t a t i v e s  t o  t h e  W o r k i n g  G r o u p  o p p o s e d  t h e  e x c l u s i o n  o f  
f o r e i g n - s o u r c e  i n c o m e .  T h e y  b e l i e v e  t h a t  p u r e l y  d o m e s t i c  c o r p o r a t i o n s  
a r e  p l a c e d  a t  a c o m p e t i t i v e  d i s a d v a n t a g e  b e c a u s e  t h e y  m u s t  a p p o r t i o n  
a l l  o f  t h e i r  i n c o m e ,  w h i l e  m u l t i n a t i o n a l  c o r p o r a t i o n s  a p p o r t i o n  o n l y  
i n c o m e  e a r n e d  i n  t h e  U . S .  F u r t h e r m o r e ,  i t  i s  a r g u e d  t h a t  b y  e x e m p t i n g  
i n c o m e  e a r n e d  f r o m  f o r e i g n  i n v e s t m e n t ,  t h i s  m e t h o d  " w o u l d  s u b s i d i z e  
f o r e i g n  o v e r  d o m e s t i c  i n v e s t m e n t . I n  a d d i t i o n ,  c o m p a r e d  t o  w o r l d w i d e  
c o m b i n e d  r e p o r t i n g ,  t h i s  m e t h o d  " w o u l d  s u b s t a n t i a l l y  r e d u c e  s t a t e  
r e v e n u e  b a s e s . "9

I n  1982,  t h e  S t a t e  o f  I l l i n o i s  a m e n d e d  i t s  c o r p o r a t e  i n c o m e  t a x  t o  i n s t i ­
t u t e  a w a t e r s  e d g e  a p p r o a c h  v e r y  s i m i l a r  t o  O p t i o n  i f 4.  F o r e i g n  s o u r c e  
d i v i d e n d s  a r e  t r e a t e d  a s  i n  O p t i o n  #4 a n d  i n c o m e  f r o m  80/20 c o r p o r a t i o n s  
i s  e x c l u d e d .  O n e  d i f f e r e n c e  b e t w e e n  t h e  I l l i n o i s  l a w  a n d  O p t i o n  rf4 i s  
t h a t  i n t e r c o m p a n y  s a l e s  i n v o l v i n g  80/20 c o r p o r a t i o n s  a r e  e x c l u d e d  f r o m  
t h e  n u m e r a t o r  o f  t h e  s a l e s  f a c t o r  ( n o t  a p p o r t i o n e d  t o  I l l i n o i s )  b u t  
i n c l u d e d  i n  t h e  d e n o m i n a t o r  ( c o n s i d e r e d  p a r t  o f  t o t a l  s a l e s ) .

3 S ta t e  Approved Report  of  the Worldwide U n i ta ry  Taxat ion  Working Group,
June 1984, p. 43 .
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T h e  I l l i n o i s  l a w  a l s o  i n c l u d e s  a m o r e  s p e c i f i c  d e f i n i t i o n  o f  a u n i ­
t a r y  b u s i n e s s  t h a n  i s  g e n e r a l l y  r e q u i r e d  b y  c o u r t  t e s t s .  U n d e r  t h e  
I l l i n o i s  l a w ,  a m e m b e r  o f  t h e  u n i t a r y  b u s i n e s s  m u s t  n a v e  a t  l e a s t  50 
p e r c e n t  c ommon  o w n e r s h i p ,  b e  i n  t h e  s ame  b u s i n e s s  o r  v e r t i c a l l y  i n t e ­
g r a t e d  w i t h  o t h e r  m e m b e r s  o f  t n e  u n i t a r y  g r o u p ,  a n d  e x h i b i t  s t r o n g  
c e n t r a l  m a n a g e m e n t ,  a s  i n d i c a t e d  by  c e n t r a l  p u r c h a s i n g ,  f i n a n c i n g ,  
m a r k e t i n g ,  a c c o u n t i n g ,  o r  o t h e r  s u c h  m a n a g e m e n t  f u n c t i o n s .  I f  a n y  o n e  
o f  t h e s e  t h r e e  c o n d i t i o n s  i s  n o t  m e t ,  t h e n  t h a t  s e g m e n t  o f  t h e  b u s i n e s s
i s  e x c l u d e d  f r o m  t h e  u n i t a r y  b u s i n e s s .

A c c o r d i n g  t o  F r e d  M o n t g o m e r y ,  w i t h  t h e  I l l i n o i s  D e p a r t m e n t  o f  R e v e n u e ,  
t h e  b u s i n e s s  c o m m u n i t y  i n  I l l i n o i s  wa s  d i v i d e d  i n  i t s  o p i n i o n  o f  t h e  
n ew  u n i t a r y  t a x  i n i t i a l l y .  Some c o m p a n i e s  f a v o r e d  t h e  s e p a r a t e  a c ­
c o u n t i n g  m e t h o d  a n d  s ome  p r e f e r r e d  w o r l d w i d e  c o m b i n e d  r e p o r t i n g ,  w h i c h  
a l l o w e d  m u l t i n a t i o n a l s  t o  o f f s e t  U . S .  p r o f i t s  w i t h  l o s s e s  i n  f o r e i g n  
c o u n t r i e s .  H o w e v e r ,  h e  s t a t e d  t h a t  t h e  o p t i o n  c h o s e n  w a s  g e n e r a l l y  
p e r c e i v e d  a s  a n  a c c e p t a b l e  m i d d l e g r o u n d  p o s i t i o n .

M r .  M o n t g o m e r y  s t a t e d  t h a t  a t  t h e  t i m e  o f  p a s s a g e ,  t h e  n ew  l a w  was  
e s t i m a t e d  t o  r e d u c e  c o r p o r a t e  i n c o m e  t a x  r e v e n u e s  b y  $100-$ 175 m i l l i o n  
p e r  y e a r .  No a t t e m p t  was  ma d e  t o  e s t i m a t e  w h a t  a d d i t i o n a l  r e v e n u e s  
m i g h t  b e  o b t a i n e d  f r o m  p e r s o n a l  i n c o m e ,  p r o p e r t y ,  a n d  s a l e s  t a x  r e v e n u e  
i n c r e a s e s  t h a t  m i g h t  r e s u l t  f r o m  i n c r e a s e d  i n v e s t m e n t  i n  I l l i n o i s .  
M r .  M o n t g o m e r y  s t a t e d  t h a t ,  t o  d ?t e ,  t h e r e  i s  n o  c l e a r  e v i d e n c e  t h a t  t h e  
s h i f t  f r o m  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  t o  w a t e r s  e d g e - n o  f o r e i g n  
d i v i d e n d s  h a s  a f f e c t e d  t h e  l e v e l  o f  e c o n o m i c  a c t i v i t y  i n  I l l i n o i s .

I n  J u n e  o f  1984,  t h e  O r e g o n  L e g i s l a t u r e  m e t  i n  s p e c i a l  s e s s i o n  a nd  
r e p l a c e d  i t s  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  p r o v i s i o n  w i t h  t h e  w a t e r s  e d g e  
m e t h o d  s i m i l a r  t o  O p t i o n  #4. U n d e r  t h e  n ew  O r e g o n  l a w ,  w h i c h
g o e s  i n t o  e f f e c t  i n  1986,  b o t h  f o r e i g n  a n d  d o m e s t i c  d i v i d e n d  i n c o m e  i s
s u b j e c t  t o  a n  85 p e r c e n t  d e d u c t i o n  b e f o r e  a p p o r t i o n m e n t .

T h e  n e w  l a w  l i m i t s  t h e  u n i t a r y  g r o u p  t o  t h o s e  c o r p o r a t i o n s  f i l i n g  a 
c o n s o l i d a t e d  f e d e r a l  t a x  r e t u r n  a s  o n e  t a x p a y e r ;  f o r e i g n  c o r p o r a t i o n s  
a r e  e x c l u d e d ,  a s  t h e y  c a n n o t  b e  p a r t  o f  a f e d e r a l  c o n s o l i d a t e d  r e t u r n .  
T h i s  c h a n g e  i n c r e a s e s  t h e  c ommon  o w n e r s h i p  r e q u i r e m e n t  t o  80 p e r c e n t  
f o r  a u n i t a r y  r e l a t i o n s h i p  t o  e x i s t .  T h e  l a w  a l s o  ma d e  t h e  d e f i n i t i o n  
o f  a u n i t a r y  g r o u p  m o r e  e x p l i c i t  a n d  r e s t r i c t i v e .  A u n i t a r y  g r o u p  i s :

" c o r p o r a t i o n s  e n g a g e d  i n  a s i n g l e  t r a d e  o r  b u s i n e s s  w h e r e  t h e r e  
e x i s t s  a s h a r i n g  o r  e x c h a n g e  o f  v a l u e " d e T r T o n s t r a t e d  b y  (1)  c e n t r a l ­
i z e d  m a n a g e m e n t ,  (2) f u n c t i o n a l  i n t e g r a t i o n ,  a n d  (3) c e n t r a l i z e d  
a d m i n i s t r a t i v e  s e r v i c e s . " ^
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A c c o r d i n g  t o  t h e  O r e g o n  L e g i s l a t i v e  R e v e n u e  O f f i c e ,  t h e  n ew  l a w  w i l l  
d e c r e a s e  c o r p o r a t e  t a x  r e v e n u e  b y  a b o u t  $18 m i l l i o n  i n  t h e  f i r s t  b i e n ­
n i a l  b u d g e t  c y c l e .  T h i s  i n c l u d e s  $3 m i l l i o n  i n  FY  86 a n d  $15 m i l l i o n  
i n  F Y  87.

Tom E v e r a l l ,  w i t h  t h e  O r e g o n  D e p a r t m e n t  o f  R e v e n u e ,  s t a t e d  t h a t  t h e  n ew  
l a w  h a d  t h e  s u p p o r t  o f  t h e  g o v e r n o r ,  t h e  l e g i s l a t u r e ,  a n d  m o s t  o f  t h e  
b u s i n e s s  c o m m u n i t y .  T h e  l e g i s l a t i o n  w a s  n o t  p e r c e i v e d  a s  a r e v e n u e  
m e a s u r e ,  b u t  a s  a n  e c o n o m i c  d e v e l o p m e n t  m e a s u r e .  P o l i c y m a k e r s  w e r e  
s e e k i n g  t o  d i v e r s i f y  t h e  s t a t e ' s  e c o n o m y ,  w h i c h  t r a d i t i o n a l l y  h a s  b e e n  
b a s e d  o n  t i m b e r  a n d  a g r i c u l t u r e .  T h e  g o v e r n o r  a n d  l e g i s l a t u r e  p a r t i c u ­
l a r l y  w a n t e d  t o  e n c o u r a g e  J a p a n e s e  i n v e s t m e n t  i n  O r e g o n ,  a n d  J a p a n -  
b a s e d  c o r p o r a t i o n s  c i t e d  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  a s  a d e t e r r e n t  
t o  i n v e s t m e n t .  A c c o r d i n g  t o  M r .  E v e r o l 1,  J a p a n e s e  c o r p o r a t i o n s  d o  n o t  
l i k e  t o  ma k e  p u b l i c  m u c h  o f  t h e  i n f o r m a t i o n  n e c e s s a r y  t o  f i l e  a w o r l d ­
w i d e  c o m b i n e d  r e p o r t .

F o l l o w i n g  O r e g o n ' s  r e p e a l  o f  w o r l d w i d e  c o m b i n e d  r e p o r t i n g ,  F u j i t s u  L t ^ . ,  
a J a p a n e s e  m u l t i n a t i o n a l  ' c o r p o r a t i o n ,  a n n o u n c e d  p l a n s  t o  o c a t e  t w o  
p l a n t s ,  c o s t i n g  $170 m i l l i o n ,  i n  t h e  P o r t l a n d  a r e a .  T h e  c o m p a n y  c i t e d  
t h e  f a v o r a b l e  t a x  c l i m a t e  i n  O r e g o n ,  a l o n g  w i t h  t h e  a v a i l a b i l i t y  o f  a 
h i g h l y  s k i l l e d  l a b o r  f o r c e ,  a n  e x c e l l e n t  e d u c a t i o n  s y s t e m ,  a n d  t h e  
p l e a s a n t  N o r t h w e s t  l i f e s t y l e ,  a s  r e a s o n s  f o r  i t s  c h o i c e .  O t h e r  o b s e r v ­
e r s  h a v e  a l s o  p o i n t e d  o u t  t h a t  t h e  P a c i f i c  N o r t h w e s t  h a s  l o w  p o w e r  
c o s t s  a n d  p r o p e r t y  v a l u e s  w i t h  w h i c h  t o  a t t r a c t  m a n u f a c t u r i n g .  Tom 
E v e r a l l  n o t e d  t h a t  F u j i t s u  h a d  d e v o t e d  c o n s i d e r a b l e  r e s o u r c e s  t o  s e l e c t ­
i n g  a s i t e  i n  O r e g o n  f o r  s e v e r a l  y e a r s  b e f o r e  t h e  l a w  wa s  c h a n g e d .

I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  b o t h  t h e  O r e g o n  l a w  a n d  t h e  I l l i n o i s  
l a w  c o n t a i n e d  p r o v i s i o n s  r e s t r i c t i n g  m e m b e r s h i p  w i t h i n  t h e  u n i t a r y  
g r o u p ,  w a t e r s  e d g e  t a x a t i o n  d o e s  n o t  b e n e f i t  d o m e s t i c  c o r p o r a t i o n s  
w h o  h a v e  n o  i n t e r n a t i o n a l  o p e r a t i o n s .  H o w e v e r ,  d o m e s t i c  c o m p a n i e s  
w i t h  i n t e r s t a t e  o p e r a t i o n s  ma y  b e  a b l e  t o  b e n e f i t  f r o m  r e d u c i n g  t h e  
n u m b e r  o f  c o r p o r a t i o n s  i n c l u d e d  i n  t h e  u n i t a r y  g r o u p  i n  m u c h  t h e  s ame
w a y  m u l t i n a t i o n a l  c o r p o r a t i o n s  b e n e f i t  f r o m  w a t e r s  e d g e  t a x a t i o n .

G e n e r a l  C o n s i d e r a t i o n s  o f  t h e  W a t e r ‘ s E d g e  A p p r o a c h . A l t h o u g h  i t  i s  
u s e f u l  t o  g e n e r a l i z e  a b o u t  t h e  a t t i t u d e s  o f  c o r p o r a t i o n s  t o w a r d s  w a t e r s  
e d g e  t a x i t i o n ,  t h e r e  a r e  e x c e p t i o n s .  W h e t h e r  a p a r t i c u l a r  c o r p o r a t i o n  
f a v o r s  a s p e c i f i c  c h a n g e  i n  t h e  t a x  l a w  d e p e n d s  o n  how t h a t  l a w  w i l l
a f f e c t  t h e  c o r p o r a t i o n  a n d  t h e  c o r p o r a t i o n ' s  c o m p e t i t i o n .  F o r  e x a m p l e ,
t a x p a y e r s  w h o  h a v e  s u b s t a n t i a l  b u s i n e s s  a c t i v i t y  i n  t h e  U . S I 7  b u t ~ s h o w  
m o s t  o f  t h e i r  p r o f i t s  i n  o t h e r  c o u n t r i e s  f a v o r  t h e  w a t e r s  e d g e  a p p r o a c h ,

^ S t a t e  o f  O r e g o n ,  L e g i s l a t i v e  R e v e n u e  O f f i c e ;  R e s e a r c h  R e p o r t  RR 4-84;  
A u g u s t  7 ,  1984; p .  2.
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a s  t h e  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  m e t h o d  w o u l d  a p p o r t i o n  m o r e  i n c o m e  
t o  t h e  t a x i n g  s t a t e .  H o w e v e r ,  i f  a c o r p o r a t i o n  e a r n s  m o s t  o f  i t s  
i n c o m e  i n  t n e  U . S . ,  w h i l e  o p e r a t i n g  u n p r o f i t a b l e  b u s i n e s s e s  i n  o t h e r  
c o u n t r i e s ,  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  s p r e a d s  t h e i r  U . S .  p r o f i t s  
o v e r  t h e i r  e n t i r e  u n i t a r y  g r o u p ,  t h u s  r e d u c i n g  t h e  a m o u n t  o f  i n c o m e  
a p p o r t i o n e d  t o  t h e  t a x i n g  s t a t e .

T h e r e  i s  s ome  c o n c e r n  o n  t h e  p a r t  o f  s t a t e s  t h a t  t h e  c o u r t s  w i l l  r e ­
q u i r e  s t a t e s  u s i n g  a w a t e r s  e d g e  f o r m u l a  t o  p e r m i t  m u l t i n a t i o n a l  c o r ­
p o r a t i o n s  t o  u s e  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  i n  c i r c u m s t a n c e s  w h e r e  i t  
p e r m i t s  t h e m  t o  r e d u c e  t h e i r  t a x  b u r d e n .  8 e n  M i l l e r  c i t e d  t h i s  a s  t h e  
r e a s o n  w h y  C a l i f o r n i a  G o v e r n o r  D e u k m e j i a n  w a n t e d  t a x p a y e r s  t o  r e t a i n  
t h a t  c h o i c e  w h e n  p r o p o s i n g  t h e  c h a n g e  t o  t h e  w a t e r s  e d g e - f o r e i g n  
d i v i d e n d s  m e t h o d .

S e p a r a t e  A c c o u n t i n g

W a t e r s  e d g e  m e t h o d s  o f  t a x a t i o n  i n c o r p o r a t e  s e p a r a t e  a c c o u n t i n g  f o r  
t r a n s a c t i o n s  b e t w e e n  d o m e s t i c  a n d  f o r e i g n  c o r p o r a t i o n s  w i t h i n  a u n i t a r y  
g r o u p ;  s ome  i n d i v i d u a l s  a n d  c o r p o r a t i o n s  a r g u e  t h a t  a p p o r t i o n m e n t  
s h o u l d  b e  e l i m i n a t e d  c o m p l e t e l y  a n d  t a x p a y e r s  s h o u l d  u s e  s e p a r a t e  
a c c o u n t i n g  f o r  a l l  i n t e r s t a t e  t r a n s a c t i o n s .  T h u s ,  t h e  t a x p a y e r  w o u l d  
h a v e  t o  a d j u s t  t h e  i n c o m e  r e c e i v e d  i n  t h e  s t a t e  t o  a c c o u n t  f o r  t h e  
v a l u e  o f  a l l  i t s  t r a n s a c t i o n s  b e t w e e n  t h e  i n - s t a t e  a n d  o u t - o f - s t a t e  
s e g m e n t s  o f  t h e  b u s i n e s s .

S e p a r a t e  a c c o u n t i n g  i s  u s e d  b y  s ome  s t a t e s  f o r  some  k i n d s  o f  b u s i n e s s  
a c t i v i t i e s ,  i n c l u d i n g  t h e  c o n s t r u c t i o n  a n d  p e t r o l e u m  i n d u s t r i e s .  A l a s k a  
f o r m e r l y  a p p l i e d  a f o r m  o f  s e p a r a t e  a c c o u n t i n g  t o  p e t r o l e u m  p r o d u c e r s .  
P r o p o n e n t s  o f  s e p a r a t e  a c c o u n t i n g  a r g u e  t h a t  i t  i s  t h e  o n l y  w a y  i n  
w h i c h  i n c o m e  c a n  b e  p r o p e r l y  a t t r i b u t e d  t o  i n - s t a t e  b u s i n e s s  a c t i v i t y .  
T h e y  c l a i m  t h a t  a p p o r t i o n m e n t  e f f e c t i v e l y  a v e r a g e s  t h e  p r o f i t a b i l i t y  
o f  a l l  b u s i n e s s  o p e r a t i o n s ,  i g n o r i n g  t h e  r e a l i t y  t h a t  s ome  o p e r a t i o n s  
a r e  m o r e  o r  l e s s  p r o f i t a b l e  t h a n  o t h e r s .  O t h e r  p r o p o n e n t s  c l a i m  o n l y  
t h a t  i t  c a n  p r o d u c e  a m o r e  a c c u r a t e  e s t i m a t e  o f  t a x a b l e  i n c o m e  t h a n  
a p p o r t i o n m e n t  f o r  s ome  i n d u s t r i e s .

Some c o m p a n i e s  s e e k  t o  u s e  s e p a r a t e  a c c r a n t i n g  t o  r e d u c e  t h e i r  t a x e s .  
F o r  e x a m p l e ,  Amo c o  s u e d  u n s u c c e s s f u l l y  / o r  t h e  r i g h t  t o  u s e  s e p a r a t e  
a c c o u n t i n g  i n  A l a s k a .  E x x o n  s u e d  t h e  S t a t e  o f  W i s c o n s i n  u n s u c c e s s f u l l y  
f o r  t h e  r i g h t  t o  u s e  s e p a r a t e  a c c o u n t i n g  t o  l o w e r  i t s  t a x  b u r d e n .  
H o w e v e r ,  E x x o n  a l s o  j o i n e d  i n  t h e  c o n s t i t u t i o n a l  c h a l l e n g e  o f  A l a s k a ' s '  
s e p a r a t e  a c c o u n t i n g  l a w-- a  l a w  w h i c h  s u b s t a n t i a l l y  i n c r e a s e d  i t s  t a x  
1i a b i 1i t y .

O p p o n e n t s  o f  s e p a r a t e  a c c o u n t i n g  c l a i m  t h a t  t h e  t a s k  o f  a c c u r a t e l y  v a l u ­
i n g  e a c h  t r a n s a c t i o n  b e t w e e n  j u r i s d i c t i o n s  i s  b u r d e n s o m e .  T h e y  a l s o
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f e a r  t h a t  b u s i n e s s e s  w i l l  p l a c e  i m p r o p e r  v a l u e s  o n  i n t e r s t a t e  t r a n s f e r s  
o f  g o o d s  a n d  s e r v i c e s  w i t h i n  t h e  c o m p a n y ,  By a d j u s t i n g  t h e s e  t r a n s f e r  
p r i c e s ,  a c o m p a n y  c a n  d e f i n e  i t s  i n c o m e  p r o d u c i n g  t r a n s f e r s  as  t h o s e  
w h i c h  o c c u r  i n  s t a t e s  w i t h  l i t t l e  o r  n o  c o r p o r a t e  i n c o m e  t a x .  A n um b e r  
o f  s t a t e  t a x  a d m i n i s t r a t o r s  I c o n t a c t e d  e x p r e s s e d  d o u b t s  a s  t o  w h e t h e r  
s t a t e s  c o u l d  a f f o r d  t h e  a u d i t  e f f o r t  n e c e s s a r y  t o  e n s u r e  t h a t  t h i s  d i d  
n o t  h a p p e n .

I n  a d d i t i o n ,  s ome  o p p o n e n t s  o f  s e p a r a t e  a c c o u n t i n g  b e l i e v e  t h a t  i t  i s  
n o t  a l w a y s  p o s s i b l e  t o  d e t e r m i n e  o n e  u n d i s p u t a b l y  c o r r e c t  p r i c e  f o r  
a t r a n s f e r .  As  B e n  M i l l e r  o f  t h e  C a l i f o r n i a  F r a n c h i s e  T a x  B o a r d  s t a t e d ,  
t h e r e  a r e  " a s  m a n y  w a y s  t o  d i v i d e  i n c o m e  a s  t h e r e  a r e  p e o p l e  t o  c o u n t  
i t . "  W h i l e  o p p o n e n t s  o f  s e p a r a t e  a c c o u n t i n g  a c k n o w l e d g e  t h a t  t h e  
u n i t a r y  m e t h o d  i s  a n  i m p r e c i s e  m e a s u r e  o f  i n c o m e ;  t h e y  c l a i m  t h a t  a 
p r e c i s e  d e t e r m i n a t i o n  o f  i n c o m e  u s i n g  s e p a r a t e  a c c o u n t i n g  i s  e q u a l l y  
u n o b t a i  n a b l e .

M o d i f y i n g  t h e  U n i t a r y  T a x .

Some  o f  t h e  o b j e c t i o n s  t o  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  may  b e  a d d r e s s e d  
w i t h o u t  r e p e a l i n g  t h e  p r o v i s i o n .  F o r  e x a m p l e ,  o n e  a l t e r n a t i v e  ( O p t i o n  
#1) p r o p o s e d  b y  s t a t e  r e p r e s e n t a t i v e s  t o  t h e  W o r k i n g  G r o u p  i s  t o  p e r m i t  
t h e  s u b s i d i a r i e s  o f  f o r e i g n  c o r p o r a t i o n s  t o  p a y  a n  a l t e r n a t i v e  t a x  
b a s e d  s t r i c t l y  o n  i t s  i n - s t a t e  b u s i n e s s  a c t i v i t i e s .  T h e  r a t e  o f  t h e  
t a x  w o u l d  b e  b a s e d  o n  t h e  r a t e  o f  t a x  p a i d  b y  o t h e r  u n i t a r y  c o m p a n i e s  
i n  t h e  s ame  i n d u s t r y  d o i n g  b u s i n e s s  i n  t h e  s t a t e .  T h i s  w o u l d  e l i m i n a t e  
s ome  o f  t h e  o b j e c t i o n s  o f  f o r e i g n  m u l t i n a t i o n a l s  a n d  g o v e r n m e n t s  w h i l e  
m a i n t a i n i n g  t h e  c o m p e t i t i v e  p o s i t i o n  o f  U . S .  b u s i n e s s .  T h e  b u s i n e s s  
r e p r e s e n t a t i v e s  t o  t h e  W o r k i n g  G r o u p  o p p o s e d  t h i s  p o s i t i o n ,  c l a i m i n g  
i t  w o u l d  p r o v i d e  f o r e i g n - b a s e d  m u l t i n a t i o n a l  c o r p o r a t i o n s  w i t h  a n  
a l t e r n a t i v e  f o r  l o w e r i n g  t h e i r  t a x e s  w h i l e  p r o v i d i n g  n o  r e l i e f  t o  U . S .  
c o r p o r a t i o n s .

A n o t h e r  e x a m p l e  o f  h ow t h e  u n i t a r y  m e t h o d  c o u l d  b e  m o d i f i e d  i s  f a c t o r  
r e l i e f .  T h i s  t e r m  r e f e r s  t o  p r o v i s i o n s  i n  t h e  u n i t a r y  t a x  l a w  w h i c h  
p e r m i t  b u s i n e s s e s  t o  d i v e r g e  f r o m  s t a n d a r d  a p p o r t i o n m e n t  c a l c u l a t i o n s  
w h e n  t h e y  c a n  s h ow  t h a t  i t  p r o d u c e s  s e r i o u s  d i s t o r t i o n s .  U n d e r  f a c t o r  
r e l i e f ,  a b u s i n e s s  m i g h t  u s e  t h e  s ame  f a c t o r s  i n  a w e i g h t e d  f o r m u l a  o r  
s u b s t i t u t e  s ome  o t h e r  f a c t o r  m o r e  i n d i c a t i v e  o f  b u s i n e s s  a c t i v i t y .  
T h i s  m i g h t  r e d u c e  t h e  p o s s i b i l i t y  t h a t  d i f f e r e n c e s  i n  w a g e  r a t e s  a n d
o t h e r  f a c t o r s  b e t w e e n  n a t i o n s  w o u l d  d i s t o r t  t h e  a p p o r t i o n m e n t .  I t  
s h o u l d  b e  n o t e d  t h a t  m a n y  u n ' t a r y  t a x  l a w s  a l r e a d y  p r o v i d e  s t a t e  t a x
o f f i c i a l s  s ome  d i s c r e t i o n  i n  p e r m i t t i n g  f a c t o r  r e l i e f .

T h e r e  a r e  n u m e r o u s  o t h e r  c h a n g e s  t o  u n i t a r y  t a x  l a w s  w h i c h  m i g h t  a d ­
d r e s s  s ome  o f  t h e  c r i t i c i s m s  t o  w o r l d w i d e  c o m b i n e d  r e p o r t i n g .  W h e t h e r  
a n y  s u c h  c h a n g e s  a r e  s u f f i c i e n t  t o  s a t i s f y  c r i t i c s  i s  a n o t h e r  q u e s t i o n .
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F r o m  t h e  p o s i t i o n s  t a k e n  i n  t h e  W o r k i n g  G r o u p  R e p o r t  a n d  f r om  o t h e r  
s t a t e m e n t s  m a d e  b y  r e p r e s e n t a t i v e s  o f  m u l t i n a t i o n a l  c o r p o r a t i o n s ,  i t  
a p p e a r s  t h a t ,  a t  a n a t i o n a l  l e v e l ,  m a n y  U . S .  a n d  f o r e i g n - b a s e d  m u l t i n a ­
t i o n a l  c o r p o r a t i o n s  a r e  n o t  l i k e l y  t o  b e  s a t i s f i e d  w i t h  a l t e r n a t i v e s  
t h a t  l e a v e  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  i n  p l a c e .

UN I TARY  TAXAT I ON  I N  ALASKA 

H i s t o r y  o f  t h e  U n i t a r y  T a x  i n  A l a s k a

A l a s k a  h a s  h a d  s ome  f o r m  o f  a u n i t a r y  t a x  s i n c e  b e f o r e  s t a t e h o o d .  I n  
1959,  A l a s k a  b e c a m e  t h e  f i r s t  s t a t e  t o  r a t i f y  t h e  U n i f o r m  D i v i s i o n  o f  
I n c o m e  f o r  T a x  P u r p o s e s  A c t  ( U D I T P A ) ,  w h i c h  w a s  d r a f t e d  b y  t h e  N a t i o n a l  
C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L aw s  t w o  y e a r s  e a r l i e r .  
U D I T P A  e s t a b l i s h e d  t h e  t h r e e - f a c t o r  a p p o r t i o n m e n t  f o r m u l a  ( p a y r o l l ,  
p r o p e r t y ,  a n d  s a l e s )  a s  t h e  s t a n d a r d  f o r  a p p o r t i o n i n g  b u s i n e s s  i n c o m e ,  
w h i l e  a l l o c a t i n g  a l l  n o n b u s i n e s s  i n c o m e  t o  p a r t i c u l a r  s t a t e s .  P r i o r  
t o  U D I T P A ,  A l a s k a  h a d  u s e d  a f a c t o r  f o r m u l a  b a s e d  o n  g r o s s  r e c e i p t s ,  
p a y r o l l ,  a n d  p r o p e r t y .

I n  1966,  t h e  M u l t i s t a t e  T a x  C o m m i s s i o n  wa s  e s t a b l i s h e d  b y  s e v e r a l  
n a t i o n a l  o r g a n i z a t i o n s  a f f i l i a t e d  w i t h  s t a t e  g o v e r n m e n t  i n  o r d e r  t o  
p r o m o t e  u n i f o r m i t y  i n  t a x  l a w .  T o  t h i s  e n d ,  t h e  C o m m i s s i o n  d r a f t e d  a 
c o m p a c t  t h r o u g h  w h i c h  s t a t e  u n i t a r y  t a x e s  m i g h t  b e  a p p l i e d  a n d  a d m i n ­
i s t e r e d  i n  a m o r e  u n i f o r m  f a s h i o n .  A l a s k a  a d o p t e d  t h e  M u l t i s t a t e  T a x  
C o m p a c t  i n  1970 (AS 43 . 19)  a n d  i s  o n e  o f  t w e n t y  s t a t e s  b e l o n g i n g  t o  
t h e  M u l t i s t a t e  T a x  C o m m i s s i o n .

A c c o r d i n g  t o  F r e d e r i c k  B o e t s c h ,  D i r e c t o r  o f  P e t r o l e u m  R e v e n u e  i n  t h e  
A l a s k a  D e p a r t m e n t  o f  R e v e n u e ,  t h e  1970 l e g i s l a t i o n  a d o p t i n g  t h e  M u l ­
t i s t a t e  T a x  C o m p a c t  a n d  t h e  1972 r e g u l a t i o n s  i m p l e m e n t i n g  t h e  c o m p a c t  
c o n t a i n e d  t h e  f i r s t  p r o v i s i o n s  f o r  t h e  S t a t e  \'.o i m p l e m e n t  w o r l d w i d e  
c o m b i n e d  r e p o r t i n g .  T h e  M u l t i s t a t e  T a x  C o m p a c t  a l s o  r e q u i r e d  t h e  a p ­
p o r t i o n m e n t  o f  s ome  t y p e s  o f  i n c o m e  w h i c h  h a d  p r e v i o u s l y  b e e n  a l l o c a t e d  
u n d e r  U D I T P A .  A t  t h e  t i m e ,  M r .  B o e t s c h  n o t e d ,  t h e r e  was  a l a c k  o f  
i n t e r e s t  r e g a r d i n g  t h e  n ew  l a w  o n  t h e  p a r t  o f  t h e  b u s i n e s s  c o m m u n i t y .  
He  r e c a l l e d  t h a t  n o  o n e  a p p e a r e d  t o  t e s t i f y  w h e n  t h e  D e p a r t m e n t  o f  
R e v e n u e  h e l d  h e a r i n g s  i n  J u n e a u  o n  t h e  p r o p o s e d  r e g u l a t i o n s .

I n  1978,  t h e  A l a s k a  L e g i s l a t u £ e  c h a n g e d  t h e  wa y  t h e  c o r p o r a t e  i n c o m e  
t a x  w a s  l e v i e d  o n  b u s i n e s s e s  e n g a g e d  i n  o i l  a n d  g a s  p r o d u c t i o n  a n d  
p i p e l i n e  t r a n s p o r t a t i o n .  A c c o r d i n g  t o  t h e  l e g i s l a t i v e  f i n d i n g s  i n  
S e c t i o n  1 o f  C h a p t e r  110 SLA 1978:

t h e  m e t h o d  o f  a p p o r t i o n i n g  i n c o m e  f o r  t a x  p u r p o s e s  u n d e r  t h e  
" U n i f o r m  D i v i s i o n  o f  I n c o m e  f o r  T a x  P u r p o s e s "  f o r m u l a  e m b o d i e d  i n  
t h e  M u l t i s t a t e  T a x  C o m p a c t  (AS 43 . 19 )  a n d  AS 43 . 20 . 65  d o e s  n o t
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f a i r l y  r e p r e s e n t  t n e  e x t e n t  o f  t h e  b u s i n e s s  a c t i v i t i e s  i n  t n i s
s t a t e  o f  m u l t i s t a t e  c o r p o r a t i o n s  e n g a g e d  i n  t h e  p r o d u c t i o n  a n d  
p i p e l i n e  t r a n s p o r t a t i o n  o f  c r u d e  o i l  a n d  n a t u r a l  g a s  i n  A l a s k a .

Whe n  t h e  P r u d h o e  Ba y  o i l  f i e l d s  b e g a n  p r o d u c i n g ,  i t  b e c a m e  c l e a r  t h a t  
p r o d u c t i o n  a n d  p i p e l i n e  t r a n s p o r t a t i o n  a c t i v i t i e s  w e r e  n o t  c l o s e l y  
r e l a t e d  t o  t h e  p a y r o l l ,  p r o p e r t y ,  a n d  s a l e s  f a c t o r s  u s e d  i n  t h e  s t a n d a r d  
a p p o r t i o n m e n t  f o r m u l a .

I n i t i a l l y ,  t h e  p r o p o s e d  n ew  l e g i s l a t i o n ,  s u b m i t t e d  a t  t h e  r e q u e s t  o f  
G o v e r n o r  H ammo n d ,  s u b s t i t u t e d  a n  e x t r a c t i o n  f a c t o r  f o r  t h e  s a l e s  f a c t o r  
w h e n  c o m p u t i n g  t h e  t a x  f o r  o i l  a n d  g a s  p r o d u c e r s .  H o w e v e r ,  t h e  f i n a l  
v e r s i o n  o f  t h e  l e g i s l a t i o n  c r e a t e d  a n ew  c o r p o r a t e  i n c o m e  t a x ,  AS 4 3 . 21 ,  
t o  b e  l e v i e d  a g a i n s t  o i l  a n d  g a s  p r o d u c t i o n  a n d  p i p e l i n e  t r a n s p o r t a t i o n .  
I n s t e a d  o f  m o d i f y i n g  t h e  u n i t a r y  a p p o r t i o m e n t  f o r m u l a ,  AS 43.21 r e q u i r e d  
b u s i n e s s e s  t o  u s e  a s e p a r a t e  a c c o u n t i n g  m e t h o d  w h e r e b y  t h e  v a l u e  o f  
t h e  o i l  o r  g a s  e x t r a c t e d  w o u l d  b e  c a l c u l a t e d  a n d  c e r t a i n  e x p e n s e s
w o u l d  b e  d e d u c t e d  t o  d e t e r m i n e  i n - s t a t e  i n c o m e .  T h e  t a x  a s s e s s e d  
a g a i n s t  o i l  a n d  g a s  p r o d u c t i o n  a n d  p i p e l i n e  t r a n s p o r t a t i o n  b u s i n e s s e s  
w a s  t o  b e  " c o m m e n s u r a t e  w i t h  t h e  t a x  t h a t  w o u l d  b e  a s s e s s e d  a g a i n s t  a
c o r p o r a t i o n  o w n i n g  a n d  o p e r a t i n g  o n l y  t h o s e  a s s e t s  o f  t h e  m u l t i s t a t e
c o r p o r a t i o n  w h i c h  a r e  i n  o r  d i r e c t l y  a s s o c i a t e d  w i t h  [ A l a s k a ] .  
B u s i n e s s e s  p a y i n g  t a x  u n d e r  AS 43.21 w e r e  s t i l l  r e q u i r e d  t o  c a l c u l a t e  
i n c o m e  d e r i v e d  f r o m  a c t i v i t i e s  o t h e r  t h a n  o i l  a n d  g a s  p r o d u c t i o n  o r  
p i p e l i n e  t r a n s p o r t a t i o n  u s i n g  t h e  s ame  u n i t a r y  m e t h o d  a s  a p p l i e d  t o  
o t h e r  c o r p o r a t i o n s .

T h e  A t l a n t i c  R i c h f i e l d  C o m p a n y  (ARCO)  s u e d  t h e  S t a t e  o f  A l a s k a ,  c h a l ­
l e n g i n g  t h e  c o n s t i t u t i o n a l i t y  o f  AS 43 , 21 .  I t  w a s  j o i n e d  i n  t h e  s u i t  b y  
E x x o n  a n d  S o h i o ;  a c c o r d i n g  t o  D e b o r a h  V o g t , ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  
f o r  t h e  A l a s k a  D e p a r t m e n t  o f  L a w ,  t h e s e  t h r e e  c o m p a n i e s  a c c o u n t e d  f o r  
a b o u t  95 p e r c e n t  o f  t h e  o i l  p r o d u c t i o n  f o r  t h e  y e a r s  i n  q u e s t i o n .

I n  1981,  t h e  A l a s k a  L e g i s l a t u r e  r e p e a l e d  AS 4 3 . 2 1 .  a n d  r e i n s t i t u t e d  t h e  
u n i t a r y  t a x  f o r  b u s i n e s s e s '  o i l  a n d  g a s  p r o d u c t i o n  a n d  p i p e l i n e  t r a n s ­
p o r t a t i o n .  A t  t h e  t i m e ,  t h e r e  wa s  c o n c e r n  t h a t  AS 43.21 m i g h t  n o t  w i t h ­
s t a n d  t h e  l e g a l  c h a l l e n g e  m o u n t e d  by  t h e  o i l  c o m p a n i e s .  T h i s  c o u l d  
h a v e  r e s u l t e d  i n  t h e  S t a t e  o f  A l a s k a  o w i n g  o i l  c o m p a n i e s  s e v e r a l  b i l l i o n  
d o l l a r s  i f  t h e  S t a t e  c o n t i n u e d  t o  l e v y  t h e  t a x .  I n  h i s  l e t t e r  o f  J u n e  
23,  1981 t o  t h e  L e g i s l a t u r e ,  G o v e r n o r  Hammond e s t i m a t e d  t h a t ,  i f  t h e  
l a w  wa s  n o t  c h a n g e d ,  t h e  S t a t e  w o u l d  h a v e  t o  s e t  a s i d e  a t  l e a s t  $350 
m i l l i o n  i n  FY 82 a g a i n s t  t h e  p o s s i b i l i t y  t h a t  t h e  S t a t e  w o u l d  l o s e - i n  
c o u r t .

l l Chapter 110 SLA 1978.
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H o w e v e r ,  i n s t e a d  o f  r e t u r n i n g  t o  t h e  t n r e e - f a c t o r  f o r m u l a  u s e d  b e f o r e  
1978,  n ew  f a c t o r s  w e r e  i n c l u d e d  i n  t h e  f o r m u l a  a s  f o l l o w s :

f o r  a b u s i n e s s  e n g a g e d  i n  o i l  a n d  g a s  p r o d u c t i o n ,  i n c o m e  i s  a p p o r ­
t i o n e d  u s i n g  a p r o p e r t y  f a c t o r  a n d  a n  e x t r a c t i o n  f a c t o r ;

f o r  a b u s i n e s s  e n g a g e d  i n  p i p e l i n e  t r a n s p o r t a t i o n  o f  o i l  a n d  g a s ,  
i n c o m e  i s  a p p o r t i o n e d  u s i n g  a p r o p e r t y  f a c t o r  a n d  a s a l e s  f a c t o r ;  
a n d

f o r  a b u s i n e s s  e n g a g e d  b o t h  i n  o i l  a n d  g a s  p r o d u c t i o n  a n d  p i p e l i n e  
t r a n s p o r t a t i o n ,  i n c o m e  i s  a p p o r t i o n e d  u s i n g  a n  e x t r a c t i o n  f a c t o r ,  
a p r o p e r t y  f a c t o r ,  a n d  a s a l e s  f a c t o r .

A t  t h e  same  t i m e ,  t h e  O i l  a n d  Ga s  P r o p e r t i e s  P r o d u c t i o n  T a x  (AS 43 .55)  
w a s  m o d i f i e d .  C o n s e q u e n t l y ,  t h e  d e c l i n e  i n  c o r p o r a t e  i n c o m e  t a x  r e v e ­
n u e s  a s  a r e s u l t  o f  t h e  r e p e a l  o f  AS 43.21 w a s  s u b s t a n t i a l l y  o f f s e t  
b y  i n c r e a s e d  r e v e n u e s  f r o m  t h e  p r o d u c t i o n  t a x .

T h e  C o n s t i t u t i o n a l i t y  o f  A l a s k a ' s  U n i t a r y  T a x

On s e v e r a l  o c c a s i o n s ,  A l a s k a ' s  u n i t a r y  t a x  h a s  be e r ,  u p h e l d  b y  t h e  
S t a t e  S u p r e m e  C o u - t .  I n  t h e  E a r t h  R e s o u r c e s  c a s e ,  t n e  c o u r t  s u s t a i n e d  
t h e  D e p a r t m e n t  o f  R e v e n u e ' s  a p p l i c a t i o n  o f  t h e  u n i t a r y  b u s i n e s s  d e f i n i ­
t i o n  t o  a v e r t i c a l l y  i n t e g r a t e d  g r o u p  o f  c o r p o r a t i o n s ,  o n l y  o n e  o f  
w h i c h  o p e r a t e d  i n  A l a s k a . ^  i n r e j e c t i n g  E a r t h  R e s o u r c e s ' s  a r g u m e n t  
t h a t  i t s  A l a s k a  s u b s i d i a r y  wa s  n o t  p a r t  o f  a u n i t a r y  b u s i n e s s ,  t h e  
A l a s k a  S u p r a n e  C o u r t  a p p l i e d  t h e  c r i t e r i a  s e t  f o r t h  b y  t h e  U . S .  S u p r e m e  
C o u r t  i n  t h e  F . W .  W o o l w o r t l :  c a s e .  13 U n d e r  t h i s  t e s t ,  u n i t y  e x i s t s  i f  a 
s u b s i d i a r y  d e r i v e s  c o n t r i b u t i o n s  o f  i n c o m e  f r o m  f u n c t i o n a l  i n t e g r a t i o n ,  
c e n t r a l i z a t i o n  o f  m a n a g e m e n t  a n d  e c o n o m i e s  o f  s c a l e .

I n  t h e  Amoco  c a s e ,  t h e  c o u r t  u p h e l d  t h e  c o n s t i t u t i o n a l i t y  o f  s t a n d a r d ,  
t h r e e - f a c t o r  a p p o r t i o n m e n t  f o r m u l a  u s e d  b y  t h e  S t a t e . I n  t h i s  
c a s e ,  Amoco  P r o d u c t i o n  C o m p a n y ,  a s u b s i d i a r y  o f  S t a n d a r d  O i l  C om p a n y  
o f  I n d i a n a ,  f i l e d  i t s  c o r p o r a t e  i n c o m e  t a x  r e t u r n s  f o r  1971 t h r o u g h  
1974 u s i n g  i t s  own m e t h o d  o f  s e p a r a t e  a c c o u n t i n g .  T h e  A l a s k a  D e p a r t -

1^ E a r t h  R e s o u r c e s  C o .  o f  A l a s k a  v .  S t a t e  o f  A l a s k a  D e p a r t m e n t  o f  R e v e ­
n u e , 665 P . 2d-960 ( A l a s k a .  198’377_

13f . W .  W o o l w o r t h  v .  T a x a t i o n  a n d  R e v e n u e  D e p a r t m e n t ,  102 S . C t .  3128,  
73 L . E d .  2d 819,  ( l W f !

I n s t a t e  o f  A1 a s k a .  D e p a r t m e n t  o f  R e v e n u e  v .  Amo c o  P r o d u c t i o n  C o m p a n y , 
( O p i n i o n  f i o .  2771 , J a n u a r y  b ,  1^84)
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m e n t  o f  R e v e n u e  a s s e s s e d  A i n o c o ' s  t a x  b a s e d  o n  t h e  t r a d i t i o n a l  t h r e e -  
f a c t o r  f o r m u l a  u n i t a r y  m e t h o d  t h e n  i n  e f f e c t  f o r  o i l  c o m p a n i e s .  
Amo c o  a r g u e d  t n a t  b e c a u s e  t n e  o i l  i t  p r o d u c e d  i n  A l a s k a  w a s  s o l d  i n  
A l a s k a ,  i t  w a s  e n t i t l e d  t o  i n v o k e  a p r o v i s i o n  i n  t h e  u n i t a r y  t a x  l a w  
w h i c h  a l l o w e d  f o r  s e p a r a t e  a c c o u n t i n g  i f  t h e  s e g m e n t  o f  a b u s i n e s s  
w i t h i n  t h e  s t a t e  " i s  s o  s e p a r a t e  a n d  d i s t i n c t  f r o m  a n d  u n c o n n e c t e d  
w i t h  t h e  p a r t  o u t s i d e  t h a t  t h e  n e t  i n c o m e  f r o m  t h e  p a r t  i n s i d e  c a n  b e  
d e t e r m i n e d  w i t h o u t  r e g a r d  t o  t h e  p a r t  o u t s i d e . "13

T h e  A l a s k a  S u p r e m e  C o u r t  u p h e l d  a S u p e r i o r  C o u r t  f i n d i n g  t h a t  A m o c o ' s  
A l a s k a  i n c o m e  was  n o t  s u f f i c i e n t l y  s e p a r a t e  a n d  d i s t i n c t  f r om  i t s  
o u t s i d e  i n c o m e  t o  j u s t i f y  s e p a r a t e  a c c o u n t i n g .  T h e  S u p e r i o r  C o u r t  
f o u n d  t h a t  " A m o c o ' s  s u b s t a n t i a l  p r o - r a t e d  o v e r h e a d  c h a r g e s  a t t r i b u t e d  
t o  t h e  A l a s k a  o p e r a t i o n  s h ow s  h e a v y  d e p e n d e n c e  o n  m a n a g e m e n t  a n d  
t e c h n i c a l  s e r v i c e s  p e r f o r m e d  o u t s i d e  t h e  s t a t e . "13

C u r r e n t l y ,  t h e  ARCO c a s e  c h a l l e n g i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  
s e p a r a t e  a c c o u n t i n g  m e t h o d  a p p l i e d  t o  p r o d u c t i o n  a n d  p i p e l i n e  t r a n s ­
p o r t a t i o n  o f  o i l  a n d  g a s  u n d e r  AS 43 . 21 i s  u n d e r  c o n s i d e r a t i o n  b y  
t h e  A l a s k a  S u p r e m e  C o u r t .  A r g u m e n t s  w e r e  p r e s e n t e d  t o  t h e  c o u r t  i n  
S e p t e m b e r ,  a n d  a d e c i s i o n  s h o u l d  b e  f o r t h c o m i n g .  S h o  ' t h e  S t a t e  
l o s e  t h e  c a s e ,  t h e  t h r e e  o i l  c o m p a n i e s  i n v o l v e d  w i l l  b e  „< t i e d  t o  a 
n e t  r e f u n d  o f  S I . 8 b i l l i o n ,  t h e  d i f f e r e n c e  b e t w e e n  t o t a l  c o l l e c t i o n s  
a n d  t h e i r  t a x  l i a b i l i t y  f o r  t h o s e  y e a r s  u s i n g  t h e  c u r r e n t ,  m o d i f i e d  
a p p o r t i o n m e n t  f o r m u l a .

D e b o r a h  V o g t  s t a t e d  t h a t  t h e  p r i n c i p l e  c o n t e n t i o n  o f  t h e  o i l  c o m p a n i e s  
i n  t h e  ARCO c a s e  i s  t h a t  o u t - o f - s t a t e  a c t i v i t i e s  c o n t r i b u t e  t o  t h e  
p r o d u c t i o n  o f  A l a s k a  o i l  a n d  t h a t  m e r e l y  s u b t r a c t i n g  t h e  c o s t  o f  t h e s e  
a c t i v i t i e s  f r o m  t h e  i n - s t a t e  v a l u e  o f  t h e  o i l  p r o d u c e d  r e s u l t s  i n  
e x c e s s i v e  i n c o m e  b e i n g  a l l o c a t e d  t o  A l a s k a .

A c c o r d i n g  t o  Ms .  V o g t ,  t h i s  c o n t e n t i o n  a p p l i e s  p r i n c i p l e s  o f  a p p o r t i o n ­
m e n t  t o  a s e p a r a t e  a c c o u n t i n g  m e t h o d ,  w h i c h  s e e k s  t o  a l l o c a t e  i n c o m e .  
W h i l e  b o t h  a p p o r t i o n m e n t  a n d  a l l o c a t i o n  may  b e  l e g i t i m a t e  m e t h o d s  o f  
d e t e r m i n i n g  i n c o m e  f o r  t a x  p u r p o s e s ,  t h e y  a r e  d i s t i n c t .  L o u i s i a n a ,  
M i s s i s s i p p i ,  a n d  O k l a h o m a  a l l  t a x  o i l  c o m p a n i e s  u s i n g  p r o c e d u r e s  
s i m i l a r  t o  t h e  s e p a r a t e  a c c o u n t i n g  m e t h o d  i n  q u e s t i o n ,  a n d  h a v e  f i l e d  
a m i c u s  c u r i e  b r i e f s  i n  s u p p o r t  o f  t h e  S t a t e ' s  p o s i t i o n .

^ A l a s k a  S t a t u t e s  4 3 . 20 . 0 60 .

16S t  a t e  o f  A l a s k a ,  D e p a r t m e n t  o f  R e v e n u e  v .  Amo c o  P r o d u c t i o n  C o m p a n y , 
( O p i n i o n  N o .  2771,  J a n u a r y  6 ,  1984) p .  6.
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P r e s e n t  S t a t u s  o f  A l a s k a ' s  U n i t a r y  T a x

C u r r e n t l y ,  t h e  S t a t e  o f  A l a s k a  a p p l i e s  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  t o  
a l l  m u l t i j u r i s d i c t i o n a l  b u s i n e s s e s  o p e r a t i n g  i n  A l a s k a .  Tn e  s t a n d a r d  
t h r e e - f a c t o r  f o r m u l a  i s  u s e d  f o r  m o s t  k i n d s  o f  b u s i n e s s ,  w i t h  t h e  
m o d i f i e d  f o r m u l a s  u s e d  f o r  o i l  a n d  g a s  p r o d u c t i o n  a n d  p i p e l i n e  t r a n s ­
p o r t a t i o n .  I n  a d d i t i o n ,  t h e r e  a r e  s p e c i a l  r u l e s  f o r  a p p l y i n g  t h e  
t h r e e - f a c t o r  f o r m u l a  t o  a i r l i n e s ,  l a n d  t r a n s p o r t a t i o n  c a r r i e r s ,  a n d  
c o n s t r u c t i o n  c o n t r a c t o r s .

A c c o r d i n g  t o  M a u r e e n  O ' B r i e n ,  D i r e c t o r  o f  A u d i t  f o r  t h e  A l a s k a  D i v i s i o n  
o f  R e v e n u e ,  r e l a t i o n s  b e t w e e n  t h e  A l a s k a  D e p a r t m e n t  o f  R e v e n u e  a n d  
c o r p o r a t e  t a x p a y e r s  h a v e  i m p r o v e d  o v e r  t h e  l a s t  f e w  y e a r s .  Some r e p r e ­
s e n t a t i v e s  o f  m a j o r  c o r p o r a t e  t a x p a y e r s  e x p r e s s e d  s i m i l a r  v i e w s .  Ms .  
O ' B r i e n  n o t e d  t h a t  t h e  A u d i t  D i v i s i o n  i s  m o r e  l i k e l y  t o  p e r m i t  t a x p a y e r s  
t o  s e e k  f a c t o r  r e l i e f  w h e r e  t h e  a p p o r t i o n m e n t  f o r m u l a  r e s u l t s  i n  d i s ­
t o r t i o n  a n d  i t  h a s  b e c o m e  l e s s  i n c l u s i v e  w h e n  d e t e r m i n i n g  w h i c h  s e g m e n t s  
o f  a c o m m o n l y  o w n e d  g r o u p  o f  c o r p o r a t i o n s  b e l o n g  t o  t h e  u n i t a r y  
b u s i n e s s  s u b j e c t  t o  t a x .

I n  FY  84,  A l a s k a  c o l l e c t e d  a n  e s t i m a t e d  $302 m i l l i o n  f r o m  t n e  c o r p o r a t e  
i n c o m e  t a x ;  t h e  p e t r o l e u m  i n d u s t r y  a c c o u n t e d  f o r  $265 m i l l i o n ,  o r  88 
p e r c e n t  o f  t h i s  r e v e n u e .  T h e  c o r p o r a t e  i n c o m e  a c c o u n t e d  f o r  l e s s  t h a n  
10 p e r c e n t  o f  t h e  e s t i m a t e d  $3.3 b i l l i o n  t o t a l  u n r e s t r i c t e d  r e v e n u e s  
f o r  F Y  84.  C o r p o r a t e  i n c c m e  t a x e s  p a i d  by  b u s i n e s s e s  o u t s i d e  t h e  
p e t r o l e u m  i n d u s t r y  a c c o u n t e d  f o r  s l i g n t l y  m o r e  t h a n  1 p e r c e n t  o f  u n ­
r e s t r i c t e d  r e v e n u e s .
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S h o u l d  t h e  S t a t e  o f  A l a s k a  c o n s i d e r  e l i m i n a t i n g  w o r l d w i d e  c o m b i n e d  
r e p o r t i n g ,  i t  c o u l d  r e p l a c e  i t  w i t h  o n e  o f  t h e  t wo  w a t e r s  e d g e  m e t h o d s  
o f  u n i t a r y  t a x a t i o n  o r  w i t h  s e p a r a t e  a c c o u n t i n g .  I n  t h i s  s e c t i o n ,  t h e  
p o s s i b l e  e f f e c t s  o f  s u c h  c h a n g e s  w i l l  b e  c o n s i d e r e d .  H o w e v e r ,  b e f o r e  
c o n s i d e r i n g  t h e  i m p a c t  o f  s p e c i f i c  c h a n g e s ,  o n e  s h o u l d  r e a l i z e  t h a t  
b e c a u s e  a n y  c h a n g e  i n  t h e  c o r p o r a t e  i n c o m e  f a x  a f f e c t s  l e s s  t h a n  o n e-  
t e n t h  o f  A l a s k a ' s  c u r r e n t  r e v e n u e s ,  a n y  n e g a t i v e  i m p a c t  on  t o t a l  r e v e ­
n u e s  w i l l  b e  r e l a t i v e l y  s m a l l .  A l s o ,  m o s t  o f  t h e  i m p a c t  w i l l  l i k e l y  
f a l l  o n  t h e  p e t r o l e u m  i n d u s t r y ,  w h i c h  c u r r e n t l y  a c c o u n t s  f o r  s e v e n -  
e i g h t h s  o f  t h e  c o r p o r a t e  i n c o m e  t a x  r e v e n u e s .

T h e  A l a s k a  D e p a r t m e n t  o f  R e v e n u e  i s  u n a b l e  t o  p r o v i d e  u s  w i t h  e s t i m a t e s  
o f  t h e  i m p a c t  t o  r e v e n u e  f r o m  c h a n g e s  i n  A l a s k a ' s  c o r p o r a t e  i n c o m e  t a x .  
W h e r e  e x p e r i e n c e s  i n  o t h e r  s t a t e s  o r  f r o m  p r e v i o u s  A l a s k a  l a w s  a r e  
a p p l i c a b l e ,  I h a v e  i n c l u d e d  t h e m .
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W a t e r s  E d g e

R e v e n u e s . E s t i m a t e s  f r o m  o t h e r  s t a t e s  i n d i c a t e  t h a t  a s h i f t  f r om  
w o r l d w i d e  c o m b i n e d  r e p o r t i n g  t o  w a t e r s  e d g e  t a x a t i o n  w o u l d  r e d u c e  
c o r p o r a t e  i n c o m e  t a x  r e v e n u e s .  J a m e s  R o s a p a p e  o f  t h e  M u l t i s t a t e  T a x
C o m m i s s i o n  e s t i m a t e s  t h e  c h a n g e  c o m m o n l y  w i l l  r e s u l t  i n  a 15 t o  25
p e r c e n t  d e c r e a s e  i n  c o r p o r a t e  t a x  r e v e n u e s .

I n  A l a s k a ,  a s m a l l  n u m b e r  o f  o i l  c o m p a n i e s  a c c o u n t  f o r  a l a r g e  p o r t i o n
o f  t h e  c o r p o r a t e  i n c o m e  t a x .  T h e r e f o r e ,  A l a s k a ' s  c o r p o r a t e  i n c o m e  t a x  
m i g h t  b e  m o r e  s e n s i t i v e  t o  e f f e c t s  o f  a s h i f t  t o  w a t e r s  e d g e  t a x a t i o n  
t h a n  s t a t e s  w i t h  a m o r e  d i v e r s e  t a x  b a s e .  F o r  e x a m p l e ,  S o h i o ,  a m a j o r  
t a x p a y e r  i n  t h e  s t a t e ,  i s  a f o r e i g n - b a s e d  m u l t i n a t i o n a l  c o r p o r a t i o n .  
A s h i f t  t o  w a t e r s  e d g e  t a x a t i o n ,  w i t h  o r  w i t h o u t  a p p o r t i o n m e n t  o f  
f o r e i g n  s o u r c e  d i v i d e n d s  w o u l d  p r e s u m a b l y  e x c l u d e  a s i g n i f i c a n t  p o r t i o n  
o f  i t s  i n c o m e  f r o m  a p p o r t i o n m e n t .  E x x o n ,  a n o t h e r  m a j o r  t a x p a y e r ,  i s  a 
U . S .  b a s e d  m u l t i n a t i o n a l  c o r p o r a t i o n .  M o v i n g  t o  a w a t e r s  e d g e  m e t h o d  
w h i c h  e x c l u d e s  f o r e i g n  d i v i d e n d s  p r e s u m a b l y  a l s o  w o u l d  e x c l u d e  s i g n i f i ­
c a n t  i n c o m e  f r o m  a p p o r t i o n m e n t .  B e c a u s e  t h e  a p p o r t i o n m e n t  f a c t o r s  
w o u l d  c h a n g e  a l s o ,  t h e s e  c o m p a n i e s  c o u l d  p a y  m o r e  o r  l e s s  t a x e s  u n d e r  
a w a t e r s  e d g e  m e t h o d ;  h o w e v e r ,  t h e  i m p a c t  o n  A l a s k a ' s  t o t a l  c o r p o r a t e  
i n c o m e  t a x  r e v e n u e  m i g h t  b e  s u b s t a n t i a l .

R e l a t i v e  C o m p e t i t i v e n e s s  o f  B u s i n e s s . O p p o n e n t s  o f  w a t e r s  e d g e  w i t h  
a p p o r t i o n m e n t  o f  f o r e i g n  d i v i d e n d s  a r g u e  t h a t  i t  f a v o r s  f o r e i g n - b a s e d  
m u l t i n a t i o n a l s  o v e r  U . S .  m u l t i n a t i o n a l  a n d  d o m e s t i c  c o r p o r a t i o n s .  C r i t ­
i c s  o f  w a t e r s  e d g e  w i t h o u t  a p p o r t i o n m e n t  o f  f o r e i g n  d i v i d e n d s  a r g u e  
t h a t  i t  f a v o r s  f o r e i g n  a n d  U . S .  m u l t i n a t i o n a l s  a t  t h e  e x p e n s e  o f  p u r e l y  
d o m e s t i c  c o r p o r a t i o n s .  ARCO ,  E x x o n ,  a n d  S o h i o  a r e ,  r e s p e c t i v e l y ,  a 
m o s t l y  d o m e s t i c  c o r p o r a t i o n ,  a U . S . - b a s e d  m u l t i n a t i o n a l , a n d  a f o r e i g n -  
b a s e d  m u l t i n a t i o n a l .  T h e r e f o r e ,  c h a n g i n g  A l a s k a ' s  w o r l d w i d e  c o m b i n e d  
r e p o r t i n g  m e t h o d  t o  a w a t e r s  e d g e  m e t h o d  c o u l d  a l t e r  t h e  c o m p e t i t i v e  
b a l a n c e  amo n g  A l a s k a ' s  m a j o r  t a x p a y e r s .

T h e  o i l  c o m p a n y  r e p r e s e n t a t i v e s  t o  whom I s p o k e  w e r e  r e l u c t a n t  t o  s t a t e  
a c o m p a n y  p o s i t i o n  o n  a n y  o f  t h e  a l t e r n a t i v e s  t o  A l a s k a ' s  p r e s e n t  t a x .  
A l t h o u g h  s om e  s t a t e d  t h a t  t h e i r  c o m p a n y  h a d  a g e n e r a l  p r e f e r e n c e  f o r  
a p a r t i c u l a r  t y p e  o f  t a x a t i o n ,  t h e r e  w a s  g e n e r a l  a p p r e h e n s i o n  t h a t  
a c h a n g e  i n  A l a s k a ' s  c o r p o r a t e  i n c o m e  t a x  w o u l d  h a v e  a n e g a t i v e  i m p a c t .

M o s t _ o f _ t h e _ i n d i y . i d u a l s  whom i _ c o n t a c t e d . s t a t e d  t h a t  t h e i r  c o m p a n y  wa s
r e a s o n a b l y  s a t i s f i e d ,  w i t h  A l a s k a ' s  . c u r r e n t  a p p l i c a t i o n  o f  w o r l d w i d e
c o m b i n e d  r e p o r t i n g .  O n e  r e p r e s e n t a t i v e  o f  a p e t r o l e u m  c o m p a n y  s t a t e d  
t h a t  a l t h o u g h  h i s  c o m p a n y  o p p o s e s  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  i n  
C a l i f o r n i a  a n d  F l o r i d a ,  w h e r e  i t  r e s u l t s  i n  a h e a v y  t a x  b u r d e n ,  i t  
d o e s  n o t  b e l i e v e  t h e  s y s t e m  i s  i n e q u i t a b l e  i n  A l a s k a ,  w h e r e  i t s  t a x  
b u r d e n  i s  n o t  a s  s i g n i f i c a n t .
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D e v e l o p m e n t  I m p a c t s  o f  t h e  W a t e r s  E d g e  M e t h o d .  A l l  o f  t h e  s t a t e s  
w h i c h  h a v e  r e c e n t l y  m o v e d  f r o m  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  t o  w a t e r s  
e d g e  t a x a t i o n ,  o r  h a v e  c o n s i d e r e d  d o i n g  s o ,  h a v e  b e e n  s e e k i n g  t o  a t t r a c t  
i n v e s t m e n t  b y  m u l t i n a t i o n a l  c o r p o r a t i o n s .  F o r e i g n  c o r p o r a t i o n s  c l a i m  
t h a t  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  d e t e r s  i n v e s t m e n t  w i t h i n  a s t a t e .  
A c c o r d i n g  t o  a s u r v e y  r e l e a s e d  by  A k i o  M o r i t a ,  c h i e f  e x e c u t i v e  o f  S o n y  
C o r p o r a t i o n ,  "120 m a j o r  J a p a n e s e  c o r p o r a t i o n s  w o u l d  i n v e s t  S I . 4 b i l l i o n  
i n  C a l i f o r n i a "  i f  C a l i f o r n i a  r e p e a l e d  w o r l d w i d e  c o m b i n e d  r e p o r t i n g . 17 
F o r e i g n  c o m p a n i e s  h a v e  c i t e d  t h e  a b s e n c e  o f  w o r l d w i d e  c o m b i n e d  r e p o r t ­
i n g  a s  a r e a s o n  f o r  l o c a t i n g  m a n u f a c t u r i n g  p l a n t s  i n  W a s h i n g t o n ,  
O r e g o n ,  a n d  I n d i a n a .

I t  i s  p o s s i b l e  t h a t  t h e  S t a t e  o f  A l a s k a  m i g h t  e n c o u r a g e  a n  i n c r e a s e  
i n  f o r e i g n  i n v e s t m e n t  b y  r e p e a l i n g  w o r l d w i d e  c o m b i n e d  r e p o r t i n g .  H ow ­
e v e r ,  t h e r e  a r e  s ome  r e a s o n s  t o  q u e s t i o n  t h i s  s u p p o s i t i o n .  F i r s t ,  i t  
i s  n o t  c l e a r  t h e  e x t e n t  t o  w h i c h  s t a t e  t a x  l a w s  r e a l l y  p l a y  a p a r t  i n  
d e c i s i o n s  t o  l o c a t e  i n d u s t r y .  As o n e  a u t h o r  h a s  m e n t i o n e d ,  t h e  c o s t  
o f  l a b o r ,  e n e r g y ,  a n d  r e a l  e s t a t e  a r e  a l s o  i m p o r t a n t  f a c t o r s  i n  t h e s e  
d e c i s i o n s . I Q  B e n  M i l l e r ,  w i t h  t n e  C a l i f o r n i a  F r a n c h i s e  T a x  B o a r d ,  c i t e d  
p r o x i m i t y  t o  m a j o r  m a r k e t s  as  a n o t h e r  f a c t o r .  M r .  M i l l e r  q u e s t i o n e d  
t h e  i m p o r t a n c e  o f  s t a t e  t a x  i n  t h e  d e c i s i o n  m a k i n g  p r o c e s s ,  n o t i n g  t h a t  
C a l i f o r n i a  l e a d s  t h e  n a t i o n  i n  f o r e i g n  i n v e s t m e n t  e v e n  t h o u g h  i t  u s e s  
w o r l d w i d e  c o m b i n e d  r e p o r t i n g .

S e v e r a l  i n d i v i d u a l s  a l s o  s t a t e d  t h a t  s t a t e  t a x  i s s u e s  w e r e  l e s s  s i g n i f i ­
c a n t  f o r  b u s i n e s s e s  i n v o l v e d  i n  t h e  e x t r a c t i o n  o f  n a t u r a l  r e s o u r c e s ,  
p e r h a p s  t h e  a r e a  o f  d e v e l o p m e n t  i n  w h i c h  A l a s k a  h a s  t h e  m o s t  p o t e n t i a l .  
A c c o r d i n g  t o  M a u r e e n  O ' B r i e n ,  w h i l e  m a n u f a c t u r i n g  c o m p a n i e s  c a n  r e ­
l o c a t e  p l a n t s ,  r e s o u r c e  c o m p a n i e s  c a n n o t  r e l o c a t e  r e s o u r c e s .  As o n e  
p e t r o l e u m  c o m p a n y  r e p r e s e n t a t i v e  s t a t e d ,  "we g o  w h e r e  t h e  o i l  i s . "

M a u r e e n  O ' B r i e n  a l s o  m e n t i o n e d  t h a t ,  u n l i k e  t h e  s t a t e s  w h i c h  h a v e  g o n e  
t o  w a t e r s  e d g e  t a x a t i o n ,  A l a s k a  h a s  n o  m e a n s  o t h e r  t h a n  t h e  c o r p o r a t e  
i n c o m e  t a x  f o r  c a p t u r i n g  r e v e n u e  f r om  i n c r e a s e d  b u s i n e s s  a c t i v i t y  w i t h ­
o u t  i n c r e a s i n g  o t h e r  s t a t e  t a x e s .  M o s t  o t h e r  s t a t e s  h a v e  s ome  c o m b i n a ­
t i o n  o f  s a l e s  t a x ,  p r o p e r t y  t a x ,  a n d  i n d i v i d u a l  i n c o m e  t a x  w i t h  w h i c h  
t o  c a p t u r e  s ome  o f  t h e  r e v e n u e  g e n e r a t e d  b y  n ew  b u s i n e s s  a c t i v i t i e s ;  
A l a s k a  h a s  n o n e .  T h u s ,  e v e n  i f  w a t e r s  e d g e  t a x a t i o n  f o s t e r e d  i n c r e a s e d  
e c o n o m i c  a c t i v i t y  i n  A l a s k a ,  t h e  S t a t e  r e v e n u e s  m i g h t  n o t  e x p e r i e n c e  a 
c o m p a r a b l e  i n c r e a s e  i n  r e v e n u e s .

1 7 " J a p a n e s e  C o m p a n i e s  S t a r t  t o  F l e e  t h e  U n i t a r y  T a x , "  B u s i n e s s  Week 
A u g u s t  27,  1984.  p . 30

IQ lb id ,  p. 31.
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S e p a r a t e  A c c o u n t i n g

R e v e n u e .  I t  i s  o f t e n  t h e  p o s i t i o n  o f  s t a t e  t a x  a d m i n i s t r a t o r s  t h a t  
u s i n g  s e p a r a t e  a c c o u n t i n g ,  b u s i n e s s e s  w i l l  a t t e m p t  t o  s h i f t  i n c o m e  t o  
j u r i s d i c t i o n s  w i t h  l i t t l e  o r  n o  t a x e s .  H o w e v e r ,  u n d e r  t h e  s e p a r a t e  
a c c o u n t i n g  m e t h o d  A l a s k a  i m p o s e d  o n  t h e  p e t r o l e u m  i n d u s t r y  u n d e r  AS 
4 3 . 2 1 ,  r e v e n u e s  f r o m  t h e  c o r p o r a t e  i n c o m e  t a x  w e r e  c o n s i d e r a b l y  h i g h e r  
t h a n  u n d e r  e i t h e r  t h e  s t a n d a r d  a p p o r t i o n m e n t  f o r m u l a  a p p l i e d  b e f o r e  
1978 o r  C h e  m o d i f i e d  f o r m u l a  u s e d  a f t e r  1981.

S h o u l d  A l a s k a  i m p o s e  a s e p a r a t e  a c c o u n t i n g  m e t h o d  t h a t  t a x e d  t h e  p e t r o ­
l e u m  i n d u s t r y  a s  u n d e r  AS 4 3 . 21 ,  a n y  d e c r e a s e  i n  r e v e n u e s  f r o m  o t h e r  
t a x p a y e r s  w o u l d  l i k e l y  b e  o f f s e t  b y  i n c r e a s e d  r e v e n u e s  f r o m  p e t r o l e u m  
t a x a t i o n .  T h e  $30 m i l l i o n  c o l l e c t e d  f r o m  o t h e r  c o r p o r a t e  t a x p a y e r s  i n  
F Y  84 i s  l e s s  t h a n  o n e - t e n t h  t n e  $350 m i l l i o n  c i t e d  b y  G o v e r n o r  Hammond 
a s  t h e  d i f f e r e n c e  b e t w e e n  ~Y 82 c o l l e c t i o n s  f r o m  t h e  p e t r o l e u m  i n d u s t r y  
u n d e r  AS 43 . 21  a n d  w h a t  t h e  S t a t e  w o u l d  c o l l e c t  i f  AS 43 .21 wa s  i n v a l i ­
d a t e d  b y  t h e  c o u r t s .  O f  c o u r s e ,  t h i s  a s s u m e s  t h a t  t h e  p e t r o l e u m  i n d u s ­
t r y  w i l l  c o n t i n u e  t o  a c c o u n t  f o r  t h e  m a j o r i t y  o f  A l a s k a ' s  t a x a b l e  
b u s i n e s s  a c t i v i t y .

O t h e r  C o n c e r n s . T h e  i s s u e  o f  c o m p e t i t i v e  b a l a n c e  b e t w e e n  U . S .  m u l t i ­
n a t i o n a l ,  f o r e i g n ,  a n d  d o m e s t i c  c o r p o r a t i o n s  i s  n o t  g e n e r a l l y  r a i s e d  
w h e n  d i s c u s s i n g  t h e  a d v a n t a g e s  a n d  d i s a d v a n t a g e s  o f  s e p a r a t e  a c c o u n t i n g .  
T h e  m e t h o d s  u s e d  t o  a l l o c a t e  i n c o m e  u n d e r  s e p a r a t e  a c c o u n t i n g  d o  n o t  
d i s t i n g u i s h  b e t w e e n  f o r e i g n  a n d  U . S .  m u l t i n a t i o n a l s ,  o r  m u l t i n a t i o n a l  
a n d  d o ^ ^ t i c  c o r p o r a t i o n s .  W i t h i n  t h e  p e t r o l e u m  i n d u s t r y ,  t h e r e  may  b e  
s ome  d i v i s i o n  o f  p r e f e r e n c e .  A c c o r d i n g  t o  M a u r e e n  O ' B r i e n ,  p e t r o l e u m  
c o m p a n i e s  p r o d u c i n g  o i l  i n  A l a s k a  t e n d  t o  o p p o s e  s e p a r a t e  a c c o u n t i n g ,  
a s  i t  a t t r i b u t e s  m o r e  i n c o m e  t o  t n e  s t a t e  t h a n  a p p o r t i o n m e n t  f o r m u l a s  d o .  
P e t r o l e u m  c o m p a n i e s  n o t  y e t  p r o d u c i n g  l i k e  s e p a r a t e  a c c o u n t i n g ,  b e c a u s e  
t h e y  h a v e  f e w  i n c o m e  p r o d u c i n g  t r a n s a c t i o n s  t o  a l l o c a t e  t o  t h e  s t a t e .

T h e r e  i s  s om e  q u e s t i o n  a b o u t  t h e  e f f e c t s  a s e p a r a t e  a c c o u n t i n g  l a w  
w o u l d  h a v e  o n  i n v e s t m e n t .  W h e r e  s e p a r a t e  a c c o u n t i n g  l a w s  c a n  b e  u s e d  
b y  c o r p o r a t i o n s  t o  r e d u c e  t h e i r  t a x  l i a b i l i t y ,  i t  m i g h t  h a v e  a p o s i t i v e  
i m p a c t  o n  i n v e s t m e n t .  H o w e v e r ,  o n e  r e p r e s e n t a t i v e  o f  a m a j o r  p e t r o l e u m  
c o m p a n y  s t a t e d  t h a t  t h e  m e t h o d  o f  s e p a r a t e  a c c o u n t i n g  f o r m e r l y  a p p l i e d  
t o  o i l  c o m p a n i e s  i n  A l a s k a  h a d  a n e g a t i v e  i m p a c t  o n  t h a t  c o m p a n y ' s  
i n v e s t m e n t  i n  t h e  s t a t e .

A n o t h e r  c o n c e r n  r e g a r d i n g  s e p a r a t e  a c c o u n t i n g  i s  i t s  c o n s t i t u t i o n a l i t y .  
A l a s k a ' s  p r e v i o u s  s e p a r a t e  a c c o u n t i n g  l a w  i s  c u r r e n t l y  b e i n g  c h a l l e n g e d  
i n  t h e  A l a s k a  S u p r e m e  C o u r t .  S h o u l d  A l a s k a  c o n s i d e r  r e i n s t i t u t i n g  a 
s e p a r a t e  a c c o u n t i n g  l a w  o n  a n y  o r  a l l  c o r p o r a t e  t a x p a y e r s ,  t h e  p e n d i n g  
A l a s k a  S u p r e m e  C o u r t  d e c i s i o n  w i l l  p r e s u m a b l y  o f f e r  some  g u i d e l i n e s  
a s  t o  w h a t  c o n s t i t u t e s  a l e g i t i m a t e  s e p a r a t e  a c c o u n t i n g  m e t h o d .
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C ONCLUS I ON

T h e r e  a r e  a n u m b e r  o f  r e a s o n s  wh y  A l a s k a  m i g h t  c o n s i d e r  t h e  e l i m i n a t i o n  
o f  w o r l d w i d e  c o m b i n e d  r e p o r t i n g .  Among  t h e m  i s  t h e  u n c e r t a i n t y  r e g a r d ­
i n g  t h e  l e g a l i t y  o f  a s s e s s i n g  t h e  t a x  o n  f o r e i g n - b a s e d  m u l t i n a t i o n a l  
c o r p o r a t i o n s .  T h e  U . S .  S e c r e t a r y  o f  t h e  T r e a s u r y  h a s  t h r e a t e n e d  t o  
s e e k  f e d e r a l  r e s t r i c t i o n s  o n  s t a t e s '  a u t h o r i t y  t o  t a x  i n t e r n a t i o n a l  
u n i t a r y  b u s i n e s s  i f  t h e  i m p o s i t i o n  o f  w o r l d w i d e  c o m b i n e d  r e p o r t i n g  
c o n t i n u e s .  P o t e n t i a l  f o r e i g n  i n v e s t o r s  may  b e  d e t e r r e d  f r o m  i n v e s t i n g  
i n  A l a s k a  by  i t s  p r e s e n t  m e t h o d  o f  c o r p o r a t e  t a x a t i o n .  A l s o ,  o p p o n e n t s  
o f  t h e  t a x  q u e s t i o n  t h e  b a s i c  f a i r n e s s  o f  w o r l d w i d e  c o m b i n e d  r e p o r t i n g .

H o w e v e r ,  i n  t h e  c o u r s e  o f  my r e s e a r c h ,  s e v e r a l  i n d i v i d u a l s  e m p h a s i z e d  
t h e  i m p o r t a n c e  o f  d e f i n i n g  c l e a r  g o a l s  b e f o r e  s e e k i n g  t o  c h a n g e  t h e  
c o r p o r a t e  i n c o m e  t a x .  No s i n g l e  a l t e r n a t i v e  i s  u n i v e r s a l l y  a c c e p t e d  
a s  a f a i r  a n d  p r a c t i c a l  s o l u t i o n  t o  t h e  p r o b l e m s  o f  t a x i n g  m u l t i n a t i o n a l  
c o r p o r a t i o n s .  E a c h  o f  t h e  s o l u t i o n s  d i s c u s s e d  i n  t h i s  m e m o r a n d u m  
w i l l  b e n e f i t  s ome  t a x p a y e r s  m o r e  t h a n  o t h e r s ,  o r  b e n e f i t s  t a x p a y e r s  
a t  t h e  e x p e n s e  o f  s t a t e  r e v e n u e s .  A n y  p r o p o s e d  c h a n g e  t o  t h e  u n i t a r y  
m e t h o d  w i l l  r e d i s t r i b u t e  t h e  b e n e f i t s  a n d  b u r d e n s  o f  t h e  A l a s k a ' s  
c o r p o r a t e  i n c o m e  t a x .

★ ic *

I f  y o u  h a v e  a n y  q u e s t i o n s ,  o r  i f  y o u  w o u l d  l i k e  f u r t h e r  i n f o r m a t i o n ,  
p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  u s .  T h i s  a g e n c y  h a s  c o m p i l e d  s e v e r a l  
a r t i c l e s  a n d  d o c u m e n t s  w h i c h  a d d r e s s  s p e c i f i c  i s s u e s  o f  u n i t a r y  t a x a ­
t i o n  i n  m o r e  d e t a i l  t h a n  p r o v i d e d  i n  t h i s  m e m o r a n d u m .  We w i l l  m a k e  
c o p i e s  o f  t h o s e  m a t e r i a l s  a v a i l a b l e  t o  y o u  o r  t o  M r .  G a y ,  s h o u l d  y o u  
s o  d e s i r e .

JS
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MEMORANDUM 

TO:

FROM:  J a y  L i v e y
L e g i s l a t i v e  A n a l y s t

RE :  A l a s k a  R e v e n u e  S o u r c e s :  R e l a t i o n s h i p  t o  U n i t a r y  T a x a t i o n
R e s e a r c h  R e q u e s t  85-047

Pouch Y, Stale Capitol Juneau, Alaska 99811 (907) 465-3991

You a s k e d  t h a t  we d e s c r i b e  A l a s k a ' s  c u r r e n t  r e v e n u e  s o u r c e s  a n d  s umma ­
r i z e  t h e  r e l a t i v e  c o n t r i b u t i o n  e a c h  s o u r c e  m a k e s  t o  t h e  S t a t e .  You 
a l s o  a s k e d  u s  t o  a n a l y z e  t h i s  i n f o r m a t i o n  i n  t h e  c o n t e x t  o f  t h e  r e p e a l  
o r  a l t e r a t i o n  o f  A l a s k a ' s  c o r p o r a t e  i n c o m e  t a x .

REVENUE SUMMARY

T h e  r e v e n u e s  t h a t  t h e  S t a t e  c o l l e c t s  f a l l  i n t o  o n e  o f  t h r e e  c a t e g o r i e s :  
u n r e s t r i c t e d  r e v e n u e s  w h i c h  a r e  p a i d  t o  t h e  g e n e r a l  f u n d  t o  b e  a p p r o ­
p r i a t e d  f o r  a n y  p u r p o s e ,  r e s t r i c t e d  r e v e n u e s  wh i c h  a r e  r e c e i v e d  f o r  
s p e c i f i c  p u r p o s e s  a n d  s p e c i a l  f u n d  r e v e n u e s  w h i c h  a r e  r e c e i v e d  by  s t a t u ­
t o r i l y  e s t a b l i s h e d  f u n d s  s u c h  a s  t h e  I n t e r n a t i o n a l  A i r p o r t  F u n d .  T a b l e  
1 s h ow s  t h e  c o n t r i b u t i o n  t o  t o t a l  S t a t e  r e v e n u e s  o f  e a c h  o f  t h e s e  t y p e s  
o f  r e v e n u e  i n  FY 83.

TABLE 1
C O N T R I B UT I O NS  TO TOTAL STATE REVENUE BY TYPE OF REVENUE ,  FY  83

( i n  m i l l i o n s  o f  d o l l a r s )

T y p e  o f  R e v e n u e  P o l l a r  C o n t r i b u t i o n  P e r c e n t  o f  T o t a l

U n r e s t r i c t e d  R e v e n u e  $ 3 , 631 . 0  77.3

R e s t r i c t e d  R e v e n u e  193.4 4 .1

S p e c i a l  F u n d s  874.3 18.6

TOTAL 4 , 698 . 7  100.0

S o u r c e :  R e v e n u e  S o u r c e s ,  FY 1983-1986, A l a s k a  D e p a r t m e n t  o f  R e v e n u e ,
J a n u a r y  1984.
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As T a b l e  1 s h o w s ,  u n r e s t r i c t e d  r e v e n u e s  c o m p r i s e d  a l m o s t  80% o f  t h e  
t o t a l  S t a t e  r e v e n u e s  a n d  a l m o s t  90 p e r c e n t  o f  t h e  S t a t e ' s  g e n e r a l  f u n d  
r e v e n u e s  ( t h e  s um o f  r e s t r i c t e d  a n d  u n r e s t r i c t e d  r e v e n u e )  i n  FY 83.  
T a b l e  2 p r o v i d e s  a b r e a k d o w n  o f  u n r e s t r i c t e d  r e v e n u e s  b y  s o u r c e .  As 
p r e v i o u s l y  m e n t i o n e d ,  u n r e s t r i c t e d  r e v e n u e s  a r e  t h e  o n l y  s o u r c e  t h a t  
a l l o w  l e g i s l a t i v e  d i s c r e t i o n  i n  a p p r o p r i a t i o n .  E a c h  o f  t h e  u n r e s t r i c t e d  
r e v e n u e  s o u r c e s  i s  d e s c r i b e d  f o l l o w i n g  T a b l e  3 .

TABLE  2
SOURCES OF U N RE STR I C T E D  REVENUES ,  FY 1983 

( i n  m i l l i o n s  o f  d o l l a r s )

R e v e n u e  S o u r c e R e v e n u e P e r c e n t  o f

C o r p o r a t e  I n c o m e  T a x $ 266.3 7.3

G r o s s  R e c e i p t s  T a x 46 .3 1.3

S e v e r a n c e  T a x 1 , 493 .7 41.1

P r o p e r t y  T a x 152.6 4 . 3

S a l e / U s e  T a x 49.1 1 .4

L i c e n s e s  a n d  P e r m i t s 25.7 .7

I n t e r g o v e r n m e n t a l  R e c e i p t s 33 .3 . 9

S t a t e  R e s o u r c e  R e v e n u e s * 1 , 505 . 0 41 .4

F a c i l i t i e s  R e l a t e d 37.3 1.0

S e r v i c e  R e l a t e d 10.1 .3

O t h e r 11.6 .3

TOTAL 3 , 631 . 0  100

S o u r c e :  R e v e n u e  S o u r c e s ,  FY  1983-86, A l a s k a  D e p a r t m e n t  o f  R e v e n u e ,
J a n u a r y  1984

*  I n c l u d e s  $1,078 m i l l i o n  i n  r o y a l t y  i n c o m e ,  $36.2 m i l l i o n  i n  b o n u s  
p a y m e n t s  a n d  $2 . 5  m i l l i o n  i n  r e n t s .  T h e s e  s o u r c e s  a r e  i n c l u d e d  i n  
p e t r o l e u m - r e l a t e d  r e v e n u e s  i n  T a b l e  3.
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As T a b l e  2 i n d i c a t e s ,  t h e  l a r g e s t  c o n t r i b u t i o n s  t o  S t a t e  u n r e s t r i c t e d  
i n c o m e  a r e  d e r i v e d  f r o m  t a x e s  on  p e t r o l e u m  p r o d u c e r s .  I n  f a c t ,  t h e  
v a r i o u s  p e t r o l e u m  t a x e s  a c c o u n t  f o r  c l o s e  t o  85 p e r c e n t  o f  a l l  t h e  
S t a t e ' s  u n r e s t r i c t e d  r e v e n u e s .  T a b l e  3 p r o v i d e s  a b r e a k d o w n  o f  t h e  
c o n t r i b u t i o n  ma d e  t o  FY 83 u n r e s t r i c t e d  r e v e n u e s  b y  t h e  v a r i o u s  p e t r o ­
l e u m  r e v e n u e  s o u r c e s .

TABLE 3
C O NT R I B U T I O N  OF PETROLEUM BASED REVENUE SOURCES TO STATE UNRE ST R I C T E D

REVENUES ,  FY 83 
( i n  m i l l i o n s  o f  d o l l a r s )

S o u r c e  o f  R e v e n u e C o n t r i b u t i o n P e r c e n t  o f

C o r p o r a t e  I n c o m e  T a x $ 236.0 7 . 8

S e v e r a n c e  T a x 1 , 493 .7 49 .4

R o y a l t i e s 1 , 078 .4 35 .6

P r o p e r t y  T a x 152.6 5 . 0

B o n u s  S a l e 36.2 1 .2

R e n t s 2 .5 .1

I n t e r g o v e r n m e n t a l  R e c e i p t s 27 .2 . 9

TOTAL 3 , 026 . 6  100

S o u r c e :  R e v e n u e  S o u r c e s ,  FY 1983-1986, A l a s k a  D e p a r t m e n t  o f  R e v e n u e ,
J a n u a r y  1984

D E S C R I P T I O N  OF UNRE STR I C T ED  REVENUE SOURCES

CORPORATE INCOME TAXES

AS 43 .20 i m p o s e s  a n  i n c o m e  t a x  o n  t h e  e n t i r e  t a x a b l e  c o r p o r a t e  i n c o m e  
d e r i v e d  f r o m  s o u r c e s  w i t h i n  A l a s k a ,  a n d  a p p o r t i o n s  t h i s  i n c o m e  u n d e r  
g r a d u a t e d  r a t e s  a n d  s p e c i f i e d  c o n d i t i o n s .  A l a s k a  u s e s  t h e  w o r l d w i d e  
c o m b i n e d  m e t h o d  o f  u n i t a r y  t a x a t i o n  t o  a p p o r t i o n  t h e  i n c o m e  s u b j e c t  t o  
S t a t e  t a x a t i o n .  I n  FY 83,  t h e  c o r p o r a t e  i n c o m e  t a x  g e n e r a t e d  a t o t a l  
o f  $266.3 m i l l i o n ,  o f  w h i c h  $236 m i l l i o n ,  o r  90 p e r c e n t ,  w a s  c o l l e c t e d  
f r o m  p e t r o l e u m  c o r p o r a t i o n s .
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GROSS R E C E I P T S  TAXES

A v a r i e t y  o f  t a x e s  a r e  c o l l e c t e d  u n d e r  t h i s  g e n e r a l  h e a d i n g .  A b u s i n e s s  
l i c e n s e  t a x  o f  $25 i s  a s s e s s e d  a n n u a l l y  o n  a n y  b u s i n e s s  o p e r a t i n g  i n  t h e  
s t a t e .  T h e  l i c e n s e  f e e  f o r  e a c h  n a t i o n a l  a n d  s t a t e  b a n k ,  t r u s t  c o m p a n y  
a n d  s a v i n g s  a n d  l o a n  a s s o c i a t i o n  i s  7 p e r c e n t  o f  n e t  i n c o m e .  I n  FY 83,  
a t o t a l  o f  $6 . 9  m i l l i o n  w a s  c o l l e c t e d  f r o m  t h i s  s o u r c e .

I n  a d d i t i o n  t o  t h i s  t a x ,  g r o s s  r e c e i p t s  t a x e s  a r e  l e v i e d  o n  v a r i o u s  s e a ­
f o o d  p r o d u c t i o n  a c t i v i t i e s .  T a x e s  o n  c o m m e r c i a l  f i s h i n g  (AS 43 .75)  
i n c l u d e  a r aw  f i s h  t a x o f  4 . 5  p e r c e n t  o f  t h e  v a l u e  o f  s a l m o n  c a n n e d  a t  
a s h o r e - b a s e d  c a n n i n g  f a c i l i t y ,  a 3 p e r c e n t  t a x  o n  t h e  v a l u e  o f  a l l  
o t h e r  f i  s h  c a n n e d  b y  s h o r e - b a s e d  f a c i l i t i e s  a n d  a 5 p e r c e n t  t a x  on t h e  
v a l u e  o f  f i s h e r y  r e s o u r c e s  p r o c e s s e d  b y  f l o a t i n g  p r o c e s s o r s . ( D e v e l o p ­
m e n t a l  c o m m e r c i a l  f i s h  s p e c i e s  a r e  t a x e d  a t  d i f f e r e n t  r a t e s . )  I n  
FY  83 ,  t h e s e  t a x e s  c o n t r i b u t e d  $20 .5  m i l l i o n  t o  S t a t e  r e v e n u e s .

S a l m o n  e n h a n c e m e n t  t a x e s  (AS 43 . 75)  a r e  l e v i e d  o n  l i m i t e d  e n t r y  p e r m i t  
h o l d e r s  w i t h i n  q u a l i f l e d  r e g i o n a 1 a q u a c u l t u r e  a s s o c i a t i o n s  a t  a r a t e  
o f  2 o r  3 p e r c e n t  o f  t h e  v a l u e  o f  s a l m o n  c a u g h t ,  d e p e n d i n g  on  t h e  
a c t i o n  o f  t h e  a q u a c u l t u r e  a s s o c i a t i o n .  FY  83 r e v e n u e  f r o m  t h i s  t a x  
was  $2 . 6  mi  11 i o n .

A s e a f o o d  m a r k e t i n g  t a x  (AS 16 .51)  i s  l e v i e d  o n  a l l  e l i g i b l e  s e a f o o d  
p r o c e s s o r s  a t  a r a t e  o f  0 . 2  p e r c e n t  o f  t h e  v a l u e  o f  s e a f o o d  p r o d u c t s  
p u r c h a s e d  i n  A l a s k a .  FY 83 r e v e n u e  wa s  $ . 9  m i l l i o n .

I n s u r a n c e  p r e m i u m  t a x e s  (AS 21 . 09 . 210  a n d  AS 21 . 66 . 110)  a r e  l e v i e d  on  
g r o s s  p r e m i u m s  (1 e s s  c e r t a i n  d e d u c t i b l e s )  a t  v a r i o u s  r a t e s  r a n g i n g  
f r o m  3 t o  6 p e r c e n t  d e p e n d i n g  o n  t h e  t y p e  o f  i n s u r a n c e .  F Y  83 r e v e n u e  
f r o m  t h i s  t a x  t o t a l e d  $13 .8 m i l l i o n .

SEVERANCE  TAXES

O i l  p r o d u c t i o n  t a x e s  a r e  l e v i e d  u p o n  t h e  p r o d u c e r  o f  o i l  f o r  a l l  o i l  
p r o d u c e d  f r o m  e a c h  l e a s e  o r  p r o p e r t y  w i t h i n  t h e  s t a t e ,  l e s s  a n y  p e r t  
o f  t h i s  p r o d u c t i o n  e x e m p t  f r o m  t a x a t i o n  (AS 4 3 . 5 5 ) .  T h e  t a x  i s  b a s e d  
o n  e i t h e r  t h e  p e r c e n t a g e - o f - v a l u e  a m o u n t  o r  t h e  c e n t s - p e r - b a r r e l  a m o u n t  
w h i c h e v e r  i s  g r e a t e r ,  m u l t i p l i e d  b y  a n  e c o n o m i c  l i m i t  f a c t o r . *

* T h e  e c o n o m i c  l i m i t  f a c t o r  i s  b a s e d  o n  a m a t h e m a t i c a l  c a l c u l a t i o n  t h a t  
r e l a t e s  t h e  p r o d u c t i o n  o f  o i l  t o  s e v e r a n  t a x  r e v e n u e s .  T h e  s e v e r a n c e  
t a x  f o r m u l a  d o e s  n o t  e s t a b l i s h  a o n e - t  ' ne  r e l a t i o n s h i p  b e t w e e n  p r o ­
d u c t i o n  a n d  r e v e n u e s .  T h e r e f o r e ,  o n l y  en  p r o d u c t i o n  a p p r o a c h e s  t h e  
b r e a k e v e n  p o i n t  ( t h e  e c o n o m i c  l i m i t )  Ov, r e v e n u e s  b e g i n  t o  f a l l  d r a ­
m a t i c a l  l y .
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T h e  p e r c e n t a g e - o f - v a l u e  a m o u n t  e q u a l s  e i t h e r  12.25 p e r c e n t  o r  15 p e r c e n t  
o f  t h e  g r o s s  v a l u e  ( s a l e s  p r i c e  l e s s  t r a n s p o r t a t i o n  c o s t s )  o f  o i l  a t
t h e  p o i n t  o f  p r o d u c t i o n  d e p e n d i n g  o n  t h e  d a t e  t h a t  t h e  w e l l  b e g a n  p r o ­
d u c i n g .  T h e  c e n t s - p e r - b a r r e l  a m o u n t  e q u a l s  $ . 60 p e r  b a r r e l  o f  c r u d e
o i l  a n d  $ .80 p e r  b a r r e l  f o r  a l l  o t h e r  t a x a b l e  o i l .

G a s  p r o d u c t i o n  t a x e s  (AS 43 . 55)  a r e  l e v i e d  o n  a l l  g a s  p r o d u c e d  f r o m  
e a c h  l e a s e  o r  p r o p e r t y ,  l e s s  a n y  p a r t  e x e m p t  f r o m  t a x e s .  T h e  b a s e  t a x  
r a t e  f o r  g a s  i s  $ . 64  p e r  t h o u s a n d  f e e t  o f  t a x a b l e  g a s  o r  10 p e r c e n t  o f  
t h e  g r o s s  v a l u e  o f  t a x a b l e  p r o d u c t i o n  c a l c u l a t e d  a t  t h e  p o i n t  o f  p r o ­
d u c t i o n  w h i c h e v e r  i s  g r e a t e r ,  m u l t i p l i e d  b y  a n  e c o n o m i c  l i m i t  f a c t o r .  
As w i t h  o i l  s e v e r a n c e  t a x a t i o n ,  t h e  e c o n o m i c  l i m i t  f a c t o r  r e l a t e s  g a s  
p r o d u c t i o n  t o  r e v e n u e s  i n  s u c h  a wa y  t h a t  d e c r e a s e s  i n  p r o d u c t i o n  do  
n o t  n e c e s s a r i l y  m e a n  c o r r e s p o n d i n g  d e c r e a s e s  i n  r e v e n u e .  D u r i n g  FY 83 ,  
$1,493 m i l l i o n  wa s  c o l l e c t e d  f r o m  t h e  l e v y  o f  t h e  o i l  a n d  g a s  p r o d u c t i o n  
t a x e s .

T h e  o i l  a n d  g a s  r e g u l a t i o n  a n d  c o n s e r v a t i o n  t a x  (AS 43 . 57 )  i s  l e v i e d  u p o n  
o i l  p r o d u c e r s  a t  t h e  r a t e  o f  o n e - e i g h t h  o f  o n e  p e r c e n t  o f  t h e  v a l u e  o f  
e a c h  b a r r e l  o f  o i l  r e m o v e d  o r  s o l d  f r o m  e a c h  l e a s e  o r  p r o p e r t y  i n  t h e  
s t a t e  l e s s  a n y  e x e m p t i o n s .  T h e  v a l u e  o f  a b a r r e l  o f  o i l  i s  c a l c u l a t e d  
a s  u n d e r  t h e  o i l  p r o d u c t i o n  t a x .  T h i s  t a x  c o n t r i b u t e d  $ . 7  m i l l i o n  t o  
S t a t e  r e v e n u e s  i n  F Y  83.

PROPERTY TAXES

T h e  o i l  a n d  g a s  p r o p e r t y  t a x  (AS 43 . 56)  i s  l e v i e d  a t  20 m i l l s  o n  t h e  
f u l l  a n d  t r u e  v a l u e  o f  t a x a b l e  p r o p e r t y  u s e d  i n  o i l  a n d  g a s  p r o d u c t i o n  
a n d  e x p l o r a t i o n .  I f  a m u n i c i p a l i t y  l e v i e s  a p r o p e r t y  t a x  a g a i n s t  t h e  
s ame  p r o p e r t y  a s  t h e  S t a t e ,  a S t a t e  c r e d i t  i s  g i v e n  f o r  t h e  t a x  p a i d  
t o  t h e  m u n i c i p a l i t y .  P r o p e r t y  t a x  l e v i e s  a c c o u n t e d  f o r  $152.6 m i l l i o n  
i n  FY  83.

SALES/USE  TAXES

F u e l  t a x e s  (AS 43 .40)  a r e  l e v i e d  a t  t h e  r a t e  o f  4 c e n t s  p e r  g a l l o n  f o r  
a v i a t i o n  f u e l  a n d  2 . 5  c e n t s  p e r  g a l l o n  f o r  j e t  f u e l ,  8 c e n t s  p e r  g a l l o n  
f o r  g a s o l i n e  a n d  d i e s e l  f u e l  a n d  5 c e n t s  p e r  g a l l o n  f o r  m a r i n e  f u e l .  
S i x t y  p e r c e n t  o f  t h e  r e v e n u e s  f r o m  a v i a t i o n  f u e l  a r e  r e t u r n e d  t o  m u n i c i ­
p a l i t i e s  t h a t  o p e r a t e  m u n i c i p a l  a i r p o r t s .  G r o s s  r e c e i p t s  f r o m  f u e l  
t a x e s  c o n t r i b u t e d  $36.7 m i l l i o n  t o  S t a t e  r e v e n u e s  i n  FY  83.

A l c o h o l  b e v e r a g e  t a x e s  (AS 43 .60)  a r e  a s s e s s e d  b a s e d  on  a l c o h o l i c  c o n ­
t e n t :  m a l t  b e v e r a g e s  (1% o r  m o r e  o f  a l c o h o l )  $ . 35 p e r  g a l l o n ,  w i n e  
(21% o r  l e s s  a l c o h o l )  $ . 85  p e r  g a l l o n ,  h a r d  l i q u o r  ( m o r e  t h a n  21%
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a l c o h o l )  $5 . 60 p e r  g a l l o n .  C o n t r i b u t i o n s  f r o m  t h i s  t a x  a r e  s h a r e d  
w i t h  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  S t a t e .  T h e  FY  83 g r o s s  r e v e n u e  
f r o m  t h i s  s o u r c e  t o t a l e d  $10.4 m i l l i o n .

C i g a r e t t e  t a x e s  (AS 43 . 50)  a e l e v i e d  a t  t h e  r a t e  o f  f o u r  m i l l s  f o r  e a c h  
c i g a r e t t e  i m p o r t e d  i n t o  o r  a c q u i r e d  i n  t h e  s t a t e .  P r o c e e d s  f r o m  t h i s  
t a x  e q u a l  t o  1 ,5 m i l l s  a r e  d e p o s i t e d  i n  t h e  g e n e r a l  f u n d  a n d  t h e  b a l a n c e  
g o e s  t o  t h e  S c h o o l  F u n d  t o  b e  u s e d  t o  r e h a b i l i t a t e  a n d  r e p a i r  s c h o o l  
f a c i l i t i e s .  I n  a d d i t i o n ,  t h e  f o l l o w i n g  f e e s  a r e  a s s e s s e d  a n n u a l l y :  
m a n u f a c t u r e r s  $5,  v e n d i n g  m a c h i n e  o p e r a t o r s  $25,  d i r e c t  b u y i n g  r e t a i l e r  
$25,  b u y e r  $25 a n d  d i s t r i b u t o r  $50.  T h e  p r o c e e d s  f r o m  t h e s e  f e e s  a r e  
d e p o s i t e d  i n  t h e  S c h o o l  F u n d .  F Y  83 g r o s s  r e v e n u e s  t o t a l e d  $2 . 0  m i l l i o n .

L I C E N S E S  AND PERM I TS

B u s i n e s s  l i c e n s e  t a x e s  d e r i v e  f r o m  l e v i e s  f o r  a l c o h o l  b e v e r a g e  l i c e n s e s ,  
c o m m e r c i a l  f i s h i n g  l i c e n s e s ,  p r o f e s s i o n a l  a n d  o c c u p a t i o n a l  l i c e n s e s  a n d  
v a r i o u s  r e g u l a t o r y  p e r m i t s .  ( V a r i o u s  s t a t u t e s  i m p o s e  t h e s e  t a x e s . )
T h e s e  t a x e s  c o n t r i b u t e d  $10 .8  m i l l i o n  d o l l a r s  t o  S t a t e  r e v e n u e s  i n  FY  83.

N o n b u s i n e s s  l i c e n s e  t a x e s  i n c l u d e  r e c e i p t s  f r o m  h u n t i n g ,  t r a p p i n g  a n d  
s p o r t s  f i s h i n g  l i c e n s e s ,  m o t o r  v e h i c l e  i n s t r u c t i o n  p e r m i t s ,  t i t l e  
t r a n s f e r s ,  r e g i s t r a t i o n  f e e s ,  a n d  d r i v e r  l i c e n s e s  ( v a r i o u s  s t a t u t e s ) .
FY 83 c o n t r i b u t i o n s  f r o m  t h i s  s o u r c e  o f  r e v e n u e  t o t a l e d  $14.9 m i l l i o n .

I NTERGOVERNMENTAL TRANSFERS

T h i s  c a t e g o r y  i n c l u d e s  r e c e i p t s  f r o m  t h e  f e d e r a l  g o v e r n m e n t  on  t i m b e r  
s a l e s  a n d  m i n e r a l  r e n t s  a n d  r o y a l t i e s .  T h e  S t a t e ' s  s h a r e  i s  a p e r c e n t a g e  
o f  t h e  p r o c e e d s  d e r i v e d  f r o m  t h e s e  f e d e r a l  l a n d s  (AS 41 .15 a n d  P u b l i c  
L aw  85-505 S e c .  3 ) .  R e v e n u e s  f r o n  t h i s  s o u r c e  a r e  a p p o r t i o n e d  amo n g  t h e  
g e n e r a l  f u n d ,  p e r m a n e n t  f u n d  a n d  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  S t a t e .
I n  FY 83,  t h i s  r e v e n u e  s o u r c e  a c c o u n t e d  f o r  $33.3 d o l l a r s .

STATE RESOURCES REVENUE

I n v e s t m e n t  r e v e n u e s  i n c l u d e  t h e  i n v e s t m e n t  e a r n i n g s  f r o m  t h e  S t a t e ' s  
v a r i o u s  i n v e s t m e n t  p o r t f o l i o s  a n d  i n t e r e s t  o n  b a n k  d e p o s i t s .  FY  83 
i n v e s t m e n t  e a r n i n g s  t o t a l e d  $375.8 m i l l i o n .

S t a t e  r o y a l t y  p a y m e n t s  (AS 38 .05)  i n c l u d e  r o y a l t i e s  f r o m  h a r d  m i n e r a l s ,  
o i l  a n d  g a s .  D e p e n d i n g  o n  t h e  t y p e  o f  r e s o u r c e ,  r o y a l t y  p a y m e n t s  c a n
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b e  t a k e n  i n  k i n d .  R e v e n u e s  f r o m  r o y a l t i e s  a r e  a p p o r t i o n e d  b e t w e e n  t h e  
p e r m a n e n t  f u n d  a n d  g e n e r a l  f u n d .  R o y a l t y  r e v e n u e s  t o t a l e d  51 , 078 . 4  
i n  FY  84.

O t h e r  r e v e n u e  s o u r c e s  w i t h i n  t h i s  c a t e g o r y  a r e  s t a t e  p r o p e r t y  s a l e s  
($6 . 3  mi  11 i o n ,  r e s o u r c e  b o n u s  s a l e s ($36.2 m i  11 io n -]" s t a t e  r e n t a l  r e v e ­
n u e s  ($4 .3 m i l l  i o n )  a n d  t h e  s a l e  o f  r e s o u r c e s  n o t  c l a s s i f i e d  a s  m i  n e r a l s  
s u c h  a s  t i m b e r  ($4 .0 m i l l i o n ] ^

F a c i 1i t i e s - r e l a t e d  c h a r g e s  i n c l u d e  r e c e i p t s  f r o m  a i r p o r t s ,  t h e  f e r r y  
s y s t e m ,  f o o d  s e r v i c e s  a n d  o t h e r  S t a t e  f a c i l i t i e s  c h a r g e s .  T o t a l  r e v e n u e  
f r o m  t h i s  s o u r c e  i n  FY  83 w a s  $37.3 m i l l i o n .

S e r v i c e - r e l a t e d  c h a r g e s  i n c l u d e  r e c e i p t s  f r o m  s t a t u t o r y  i n s p e c t i o n  f e e s ,  
t h e  c o u r t  s y s t e m  a n d  o t h e r  S t a t e  s e r v i c e  c h a r g e s .  FY 83 r e v e n u e  f r o m  
t h i s  s o u r c e  t o t a l e d  $10.1 m i l l i o n .

ANALYS I S  OF REVENUE SOURCES

S h o u l d  t h e  c o r p o r a t e  i n c o m e  t a x  b e  r e p e a l e d ,  t h e  S t a t e  h a s  t h e  o p t i o n  
o f  f o r e g o i n g  r e v e n u e  f r o m  t h a t  s o u r c e  ($266 m i l l i o n  i n  FY  8 3 ) ,  c o l l e c t ­
i n g  t h e  r e v e n u e  t h r o u g h  i n c r e a s e s  i n  e x i s t i n g  t a x e s  o r  c r e a t i n g  n ew 
t a x e s .  I f  o t h e r  t a x e s  a r e  i n c r e a s e d  s o  t h a t  n e t  S t a t e  r e v e n u e  i s  
u n c h a n g e d ,  i t  i s  l i k e l y  t h a t  t h e  s h a r e  o f  t a x a t i o n  p a i d  b y  c o r p o r a t i o n s  
w o u l d  c h a n g e .  T h e  a m o u n t  a n d  d i r e c t i o n  o f  c h a n g e  w o u l d  d e p e n d  u p o n  
t h e  m e t h o d  o f  a p p o r t i o n i n g  t h e  s h o r t f a l l  amo ng  e x i s t i n g  t a x e s .

F o r  e x a m p l e ,  t h e r e  a r e  s e v e n  s o u r c e s  o f  u n r e s t r i c t e d  S t a t e  r e v e n u e s  
a t t r i b u t e d  t o  p e t r o l e u m  p r o d u c e r s .  O n e  o f  t h e s e - - i n t e r g o v e r n m e n t a l  
t r a n s f e r s - - i s  n o t  d i r e c t l y  c o n t r o l l e d  b y  t h e  l e g i s l a t u r e .  I n  a d d i t i o n ,  
b o n u s  s a l e s  d e p e n d  u p o n  t h e  d i s p o s i t i o n  o f  S t a t e  r e s o u r c e s .  A f t e r  
e x c l u d i n g  t h e s e  s o u r c e s  a n d  c o r p o r a t e  i n c o m e ,  f o u r  o t h e r  m e a n s  a r e  
a v a i l a b l e  t o  g e n e r a t e  a d d i t i o n a l  r e v e n u e s :  s e v e r a n c e  t a x ;  r o y a l t i e s ;
p r o p e r t y  t a x  a n d  r e n t s .  B a s e d  o n  t h e  r e l a t i v e  m a g n i t u d e  o f  r e v e n u e s  
e a c h  o f  t h e s e  c o n t r i b u t e s  t o  t h e  S t a t e ,  r o y a l t i e s  a n d  s e v e r a n c e  t a x e s  
w o u l d  p r o b a b l y  a b s o r b  m o s t  o f  t h e  r e v e n u e  s h o r t f a l l .  As T a b l e  3 s h o w s ,  
t h e  c o m b i n e d  r e v e n u e  f r o m  t h e s e  t wo  s o u r c e s  i s  a b o u t  $2 . 5  b i l l i o n .  
T n e r e f o r e ,  t o  r e p l a c e  t h e  $236 m i l l i o n  c u r r e n t l y  c o l l e c t e d  f r o m  p e t r o ­
l e u m  c o r p o r a t i o n s ,  t h e s e  t a x e s  w o u l d  h a v e  t o  b e  i n c r e a s e d  b y  a b o u t  10 
p e r c e n t .  T h e  a c t u a l  a o p o r t i o n m e n t  o f  t h e  i n c r e a s e  o f  t h e s e  t a x e s  among  
o i l  p r o d u c e r s  w o u l d  d e p e n d  o n  t h e  c h a n g e s  ma d e  i n  t h e  t a x e s  a s  w e l l  a s  
t h e  t a x p a y e r  a c t i v i t i e s  i n  t h e  s t a t e .  B e c a u s e  t h e  m a j o r  o i l  p r o d u c e r s  
v a r y  i n  t h e  e x t e n t  o f  o p e r a t i o n s  i n  A l a s k a  ( p r o d u c t i o n  v s .  e x p l o r a t i o n  
v s .  t r a n s p o r t a t i o n ,  e t c . )  a n d  i n  t n e  p r o p o r t i o n  o f  w o r l d w i d e  o p e r a t i o n s  
t h a t  o c c u r  i n  A l a s k a ,  r e p l a c i n g  c o r p o r a t e  i n c o m e  t a x  r e v e n u e  w i t h  r e v e ­
n u e s  f r o m  o t h e r  t a x e s  w i l l  r e d i s t r i b u t e  t h e  t a x  b u r d e n  amo ng  t n e  o i l  
p r o d u c e r s .
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T h e  n o n p t f r o l e u m  s h a r e  o f  c o r p o r a t e  i n c o m e  t a x  t o t a l s  a p p r o x i m a t e l y  
$30 m i l l i o n  d o l l a r s .  A c o m p a r i s o n  o f  T a b l e s  2 a n d  3 i n d i c a t e s  t h a t  
a p p r o x i m a t e l y  $600 m i l l i o n  i n  u n r e s t r i c t e d  S t a t e  r e v e n u e s  i n  FY 83 
was  n o t  p e t r o l e u m - r e l a t e d .  H o w e v e r ,  a s  w i t h  o i l  r e v e n u e s ,  n o t  a l l  o f  
t h e  r e v e n u e  s o u r c e s  t h a t  p r o d u c e d  t h i s  i n c o m e  c a n  b e  c h a n g e d  t o  p r o ­
d u c e  m o r e  i n c o m e .

T h e  n o n p e t r o l e u m  r e v e n u e  s o u r c e  t h a t  p r o d u c e s  t h e  m o s t  r e v e n u e  i s  
S t a t e  r e s o u r c e  r e v e n u e s ,  $388 m i l l i o n .  H o w e v e r ,  a p p r o x i m a t e l y  $375 
m i l l i o n  o f  t h i s  i s  i n v e s t m e n t  r e v e n u e  a n d  i s  t h e r e f o r e  d e p e n d e n t  u p o n  
S t a t e  i n v e s t m e n t s  r a t h e r  t h a n  l e g i s l a t i v e  a c t i o n .  T h r e e  o t h e r  r e v e n u e  
s o u r c e s - - i n t e r g o v e r n m e n t a l  r e c e i p t s ,  f a c i l  i t i e s - r e l a t e d  r e c e i p t s  a n d  
s e r v i c e - r e l a t e d  r e c e i p t s — a r e  e i t h e r  d e p e n d e n t  o n  f e d e r a l  a c t i o n  o r  
a r e  t i e d  d i r e c t l y  t o  S t a t e  s e r v i c e s .  T h r e e  s o u r c e s  o f  r e v e n u e — g r o s s  
r e c e i p t s  t a x ,  s a l e s / u s e  t a x e s  a n d  l i c e n s e s  a n d  p e r m i t s — a r e  d i r e c t l y  
c o n t r o l l e d  by t h e  l e g i s l a t u r e .  B e t w e e n  t h e m ,  t h e s e  s o u r c e s  p r o d u c e d  
a b o u t  $120 m i l l i o n  i n  r e v e n u e  d u r i n g  FY 83.  T h e  i m p l i c a t i o n  i s  t h a t  
n o n p e t r o l e u m - r e l a t e d  t a x e s  w o u l d  h a v e  t o  b e  i n c r e a s e d  by  a b o u t  25 
p e r c e n t  i n  o r d e r  t o  o f f s e t  t h e  l o s s  o f  r e v e n u e  f r o m  t h e  n o n p e t r o l e u m  
s h a r e  o f  t h e  c o r p o r a t e  i n c o m e  t a x .  A l t h o u g h  t h e  t o t a l  t a x  c o l l e c t i o n s  
r e s u l t i n g  f r o m  t h i s  t a x  r e v i s i o n  w o u l d  p r o b a b l y  n o t  b e  s i g n i f i c a n t ,
t h e  s h a r e  o f  t a x e s  p a i d  b y  i n d i v i d u a l  b u s i n e s s  a n d  c o n s u m e r s  w o u l d
c h a n g e  d e p e n d i n g  u p o n  t h e  s p e c i f i c  t a x  l a w s  a d o p t e d .  T h i s  s ame  s h i f t  
i n  t h e  d i s t r i b u t i o n  o f  t a x  l i a b i l i t y  w o u l d  l i k e l y  a c c o m p a n y  t h e  i m p o s i ­
t i o n  o f  n ew t a x e s .

As y o u  r e q u e s t e d ,  I  am a l s o  e n c l o s i n g  c o p i e s  o f  t h e  r e c e n t l y  p a s s e d
u n i t a r y  t a x  l a w s  i n  O r e g o n  a n d  I l l i n o i s  a n d  a c o p y  o f  t h e  l a w  r e c e n t l y  
p r o p o s e d  i n  C a l i f o r n i a .  I h o p e  t h i s  i n f o r m a t i o n  i s  h e l p f u l .  I f  y o u  
h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  u s .



A P P E N D I X

When a c o r p o r a t i o n  ( o r  r e l a t e d  g r o u p  o f  c o r p o r a t i o n s )  
o p e r a t e s  a c r o s s  s t a t e  o r  n a t i o n a l  b o u n d a r i e s ,  c o m p e t i n g  t a x  
c l a i m s  o f  t h e  j u r i s d i c t i o n s  i n  w h i c h  t h e  c o r p o r a t e  g r o u p  
o p e r a t e s  a r e  r o c o l v c d  b y  i d e n t i f y i n g  t h e  i nuu t ue  a t t r i b u t a b l e  
t o  e a c h  j u r i s d i c t i o n .  Two d i f f e r e n t  t a x a t i o n  m e t h o d s  a r e  i n  
u s e  f o r  m a k i n g  t h i s  d e t e r m i n a t i o n :  s e p a r a t e  a c c o u n t i n g  a nd  
w o r l d w i d e  u n i t a r y  c o m b i n a t i o n .

S e p a r a t e  a c c o u n t i n g  i s  t h e  m e t h o d  o f  t a x a t i o n  i n  u s e  
g e n e r a l l y  t h r o u g h o u t  t h e  w o r l d  and  i s  e m p l o y e d  b y  t h e  f e d e r a l  
g o v e r n m e n t .  U n d e r  s e p a r a t e  a c c o u n t i n g ,  t a x a b l e  i n c o m e  i s  
d e t e r m i n e d  s e p a r a t e l y  f o r  e a c h  i n d i v i d u a l  c o r p o r a t i o n .  A n y  
i m p r o p e r  i n c o m e  o r  p r o f i t  s h i t t i n g  b e t w e e n  r e l a t e d  
c o r p o r a t i o n s  f o r  t a x  a v o i d a n c e  p u r p o s e s  i s  c o r r e c t e d  b y  
r e q u i r i n g  " a r m ’ s l e n g t h "  p r i c i n g  i n  r e l a t e d  p a r t y  
t r a n s a c t i o n s .  T h a t  i s ,  f l o w s  o f  g o o d s  a n d  s e r v i c e s  b e t w e e n  
r e l a t e d  o r  c o m m o n l y - o w n e d  c o r p o r a t i o n s  a r e  r e q u i r e d  t o  be 
v a l u e d  a t  p r i c e s  c o r r e s p o n d i n g  t o  t h o s e  t h a t  w o u l d  g o v e r n  
t r a n s a c t i o n s  b e t w e e n  u n r e l a t e d  e n t i t i e s  o p e r a t i n g  a t  a r m ' s  
l e n g t h .  U n d e r  t h e  s e p a r a t e  a c c o u n t i n g  m e t h o d ,  d o u b l e  
t a x a t i o n  b e t w e e n  j u r i s d i c t i o n s  i s  r e l i e v e d  e i t h e r  t h r o u g h  
e x e m p t i o n  f r o m  t a x  by  t h e  r e s i d e n c e  j u r i s d i c t i o n  ( u s u a l l y  t h e  
p l a c e  o f  i n c o r p o r a t i o n  o r  m a n a g e m e n t  c o n t r o l )  o f  i n c o m e  
d e r i v e d  i n  t n e  s o u r c e  j u r i s d i c t i o n  ( t h e  p l a c e  t h e  i n c o m e  i s  
e a r n e d ) ,  o r  b y  t h e  r e s i d e n c e  j u r i s d i c t i o n  g r a n t i n g  a c r e d i t  
f o r  t a x e s  p a i d  l u  t h e  s r  > r c e  j u r i s d i c t i o n .  The  U n i t e d  S t a t e s  
f e d e r a l  t a x  l a w  u s e d  t .  i t t e r  a p p r o a c h .

The  a l t e r n a t i v e  m e t h o d ,  w o r l d w i d e  u n i t a r y  c o m b i n a t i o n ,  i s  
c u r r e n t l y  u s e d  by  s e v e n  s t a t e s  ( A l a s k a ,  C a l i f o r n i a ,  I d a h o ,  
M o n t a n a ,  New H a m p s h i r e ,  N o r t h  D a k o t a ,  and  U t a h )  t o  d e t e r m i n e  
a m u l t i n a t i o n a l  e n t e r p r i s e ' s  s t a t e  c o r p o r a t e  t a x  l i a b i l i t y .  
U n d e r  t h i s  a p p i o a c h ,  t h e  b u s i n e s s  i n c o m e  o f  a l l  i n d i v i d u a l  
c o m p a n i e s  i n  t h e  c o m m o n l y  c o n t r o l l e d  e n t e r p r i s e  w h i c h  o p e r a t e  
i n  t h e  same g e n e r a l  l i n e  o f  b u s i n e s s  ( t h e  " u n i t a r y  b u s i n e s s " )  
as t h e  c o r p o r a t i o n  o r  c o r p o r a t i o n s  s u b j e c t  t o  t h e  s t a t e ’ s 
t a x i n g  j u r i s d i c t i o n  i s  a g g r e g a t e d ,  r e g a r d l e s s  o f  ( i )  w h e t h e r  
t h e  o t h e r  i n d i v i d u a l  c o m p a n i e s  a r e  f o r e i g n  o r  d o m e s t i c ;
( i i )  w h e t h e r  t h e  o t h e r  i n d i v i d u a l  c o m p a n i e s  h a v e  a t a x  n e x u s  
w i t h  o r  p r e s e n c e  i n  t h e  s t a t e  i n  q u e s t i o n ;  and  ( i i i )  w h e t h e r  
t h e  i n c o m e  o f  t h e  o t h e r  i n d i v i d u a l  c o m p a n i e s  w o u l d  be t r e a t e d  
a s  d e r i v e d  f r o m  f o r e i g n  o r  d o m e s t i c  s o u r c e s  u n d e r  f e d e r a l  t a x  
r u l e s  o r  g e n e r a l l y  a c c e p t e d  i n t e r n a t i o n a l  t a x a t i o n  
p r i n c i p l e s .  A s h a r e  o f  t h e  a g g r e g a t e d  i n c o m e  o f  t h e  
w o r l d w i d e  u n i t a r y  g r o u p  i s  t h e n  a s s i g n e d  o r  a p p o r t i o n e d  t o  
t h e  t a x i n g  s t a t e  on  t h e  b a s i s  o f  a f o r m u l a  w h i c h  i s  i n t e n d e d  
t o  m e a s u r e  how much o f  t h e  a c t i v i t y  o f  t h e  u n i t a r y  b u s i n e s s  
( a n d  h e n c e  i t s  i n c o m e )  i s  a t t r i b u t a b l e  t o  t h e  t a x i n g  
j u r i s d i c t i o n .

The  a p p o r t i o n m e n t  f o r m u l a  g e n e r a l l y  u s e d  i s  b a s e d  on  r e l a t i v e  
a m o u n t s  o f  p a y r o l l ,  p r o p e r t y ,  a n d  s a l e s .  I f ,  f o r  e x a m p l e ,
25 p e r c e n t  o f  t h e  p a y r o l l ,  p r o p e r t y ,  a nd  s a l e s  o f  t h e  u n i t a r y  
g r o u p  i s  l o c a t e d  i n  t h e  t a x i n g  j u r i s d i c t i o n ,  t h e n  25 p e r c e n t "  
o f  t h e  g r o u p ' s  a g g r e g a t e  i n c o m e  f r o m  t h e  u n i t a r y  b u s i n e s s
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w o u l d  be a p p o r t i o n e d  t o  t h a t  s t a t e .  B e c a u s e  t h e  
a p p o r t i o n m e n t  f o r m u l a  i s  c o n c i d e r e d  t o  a s s i g n  t h e  a p p r o p r i a t e  
a m o u n t  o f  i n c o m e  t o  a p a r t i c u l a r  s t a t e ,  no  f u r t h e r  m e a s u r e s  
a r e  t a k e n  t o  r e l i e v e  a n y  m u l t i p l e  t a x a t i o n  o f  t h e  same i n c o m e  
w h i c h  may a r i s e  f r o m  t h e  u s e  o f  d i f f e r e n t  i n c o m e  s o u r c i n g  
r u l e s  b y  o t h e r  t a x i n g  j u r i s d i c t i o n s .

U n d e r  t h e  w o r l d w i d e  u n i t a r y  m e t h o d ,  d i v i d e n d s  p a i d  b y  o n e  
c o r p o r a t i o n  t o  a n o t h e r  w i t h i n  t h e  u n i t a r y  b u s i n e s s  g r o u p  a r e  
e l i m i n a t e d  a s  i n t e r c o r p o r a t e  t r a n s f e r s .  U n d e r  s e p a r a t e  
a c c o u n t i n g ,  i n  c o n t r a s t ,  i n t e r c o r p o r a t e  d i v i d e n d s  a r e  
r e c o g n i s e d  e x p l i c i t l y  a s  a f l o w  o f  i n c o m e  f r o m  t h e  
d i v i d e n d - p a y i n g  c o r p o r a t i o n  t o  t h e  d i v i d e n d - r e c e i v i n g  
c o r p o r a t i o n .  A " w a t e r ' s  e d g e "  l i m i t a t i o n  on t h e  u n i t a r y  
m e t h o d ,  i . e . ,  e x c l u d i n g  f o r e i g n  c o r p o r a t i o n s ,  w o u l d  r e s p e c t  
t h e  s e p a r a t e  e n t i t y  s t a t u s  o f  r e l a t e d  d o m e s t i c  a nd  f o r e i g n  
c o r p o r a t i o n s .  I t  t h e r e f o r e  g i v e s  r i s e  t o  t h e  q u e s t i o n  o f  how 
d i v i d e n d s  r e c e i v e d  b y  a U . S .  c o r p o r a t i o n  t h a t  i s  a m e mb e r  o f  
a " w a t e r ' s  e d g e "  u n i t a r y  g r o u p  f r o m  a f o r e i g n  c o r p o r a t i o n  
t h a t  i s  n o t  a member  o f  t h e  " w a t e r ' s  e d g e "  g r o u p  s h o u l d  be 
t r e a t e d  f o r  s t a t e  t a x  p u r p o s e s .  The  q u e s t i o n  o f  s t a t e  
t a x a t i o n  o f  f o r e i g n - s o u r c e  d i v i d e n d s  i s  t h u s  i n e x t r i c a b l y  
l i n k e d  t o  t h e  i s s u e  o f  w o r l d w i d e  u n i t a r y  t a x a t i o n  a n d ,  as  
d e s c r i b e d  b e l o w ,  i s  t h e r e f o r e  a d d r e s s e d  i n  t h e  p r o p o s e d  
l e g  i s l a t i o n .

U n d e r  p r e s e n t  l a w ,  s t a t e  t a x a t i o n  o f  i n t e r c o r p o r a t e  
d i v i d e n d s ,  f o r e i g n  a nd  d o m e s t i c ,  e x h i b i t s  a r a n g e  o f  
p r a c t i c e .  T h o u g h  d i v i d e n d s  f r o m  a d o m e s t i c  c o r p o r a t i o n  
i n c o m e  t a x ,  m o s t  o f  t h e s e  s t a t e s  a l s o  g r a n t  a 
d i v i d e n d s - r e c e i v e d  d e d u c t i o n ,  f r e q u e n t l y  t h e  85 p e r c e n t  o r  
1 00  p e r c e n t  d e d u c t i o n  a l l o w e d  u n d e r  f e d e r a l  l a w .  A s  a t  t h e  
f e d e r a l  l e v e l ,  t h e  e f f e c t  o f  t h i s  t r e a t m e n t  i s  l a r g e l y  t o  
e x e m p t  d i v i d e n d s  p a i d  b y  a d o m e s t i c  c o r p o r a t i o n  f r o m  s t a t e  
c o r p o r a t e  i n c o m e  t a x a t i o n .  D i v i d e n d s  r e c e i v e d  f r o m  a f o r e i g n  
c o r p o r a t i o n  a r e  s u b j e c t  t o  v a r y i n g  t r e a t m e n t ,  r a n g i n g  f r o m  
f u l l  a l l o c a t i o n  ( a n d  t h u s  t a x a t i o n )  t o  t h e  r e c i p i e n t ' s  
c o m m e r c i a l  d o m i c i l e ,  t o  a p p o r t i o n m e n t ,  t o  e i t h e r  f u l l  o r  
p a r t i a l  e x e m p t i o n .  U n l i k e  t h e  f e d e r a l  g o v e r n m e n t ,  no  s t a t e  
a l l e v i a t e s  i n t e r n a t i o n a l  d o u b l e  t a x a t i o n  o f  f o r e i g n  d i v i d e n d s  
b y  a l l o w i n g  a f o r e i g n  t a x  c r e d i t .

R e a s o n s  f o r  A d m i n i  s f . r a t . i  on O p p o s i t i o n  t o  w o r l d w i d e  U n i t a r y  
T a x a t  i o n

I t  h a s  b e e n  t h e  l o n g s t a n d i n g  p o l i c y  o f  t h e  U n i t e d  S t a t e s  t o  
f a v o r  t h e  s e p a r a t e  a c c o u n t i n g  m e t h o d  f o r  a l l o c a t i n g  i n c o m e  
among n a t i o n s  f o r  p u r p o s e s  o f  t a x a t i o n .  T h i s  p o l i c y  i s  
e m b o d i e d  i n  t h e  I n t e r n a l  R e v e n u e  Code and  i s  a c e n t r a l  
f e a t u r e  i n  o u r  b i l a t e r a l  t a x  t r e a t i e s .  S e p a r a t e  a c c o u n t i n g  
i s  a l s o  t h e  i n t e r n a t i o n a l  s t a n d a r d .  Th e  m o d e l  t a x  t r e a t i e s  
p u b l i s h e d  b y  t h e  O r g a n i s a t i o n  f o r  E c o n o m i c  C o o p e r a t i o n  and  
D e v e l o p m e n t  ( " O E C D " )  a nd  t h e  U n i t e d  N a t i o n s  ( " U N " )  s p e c i f y  
t h a t  t r a n s n a t i o n a l  i n c o m e  i s  t o  be  t a x e d  on  a s e p a r a t e  
a c c o u n t i n g  b a s i s .  T h u s ,  c o n t i n u e d  s t a t e  w o r l d w i d e  u n i t a r y  
t a x a t i o n  i s  d i r e c t l y  i n  c o n f l i c t  w i t h  f e d e r a l  a n d  
i n t e r n a t i o n a l l y  a c c e p t e d  p r a c t i c e  a n d  i m p e d e s  t h e  a b i l i t y  o f  
t h e  f e d e r a l  g o v e r n m e n t  t o  p u r s u e  t h i s  p o l i c y  i n  i t s  
i n t e r n a t i o n a l  d e a l i n g s .
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D u r i n g  t h e  d e b a t e  o v e r  w o r l d w i d e  u n i t a r y  t a x a t i o n ,  f o r e i g n  
g o v e r n m e n t s  h a v e  r e p e a t e d l y  p e t i t i o n e d  t h e  f e d e r a l  g o v e r n m e n t  
t o  a c t  t o  c u r b  s t a t e  u s e  o f  t h e  w o r l d w i d e  u n i t a r y  m e t h o d .  
D i p l o m a t i c  n o t e s  a r t i c u l a t i n g  t h e  p r o b l e m s  c a u s e d  b y  s t a t e  
w o r l d w i d e  u n i t a r y  t a x a t i o n  h a v e  b e e n  r e c e i v e d  f r o m  v i r t u a l l y  
e v e r y  d e v e l o p e d  c o u n t r y  i n  t h e  w o r l d ,  i n c l u d i n g  C a n a d a ,  t h e  
U n i t e d  K i n g d o m ,  G e r m a n y ,  F r a n c e ,  B e l g i u m ,  t h e  N e t h e r l a n d s ,  
I t a l y ,  S w i t z e r l a n d ,  J a p a n ,  a nd  A u s t r a l i a .  Th e  U n i t e d  
K i n g d o m ,  i n  J u l y ,  1 9 8 5 ,  a d o p t e d  a n t i - u n i t a r y  r e t a l i a t o r y  
l e g i s l a t i o n  t h a t  w o u l d  p e r m i t  t h e  U . K .  g o v e r n m e n t  t o  
e f f e c t i v e l y  i n c r e a s e  t h e  U . K .  t a x  o n  d i v i d e n d  d i s t r i b u t i o n s  
f r o m  U . K .  s u b s i d i a r i e s  t o  t h e i r  U . S .  p a r e n t  c o r p o r a t i o n s  
o p e r a t i n g  i n  w o r l d w i d e  u n i t a r y  s t a t e s .  I f  i m p l e m e n t e d ,  t h i s  
l e g i s l a t i o n  w o u l d  c l e a r l y  v i o l a t e  t h e  U . S . - U . K .  b i l a t e r a l  
i n c o m e  t a x  t r e a t y .  T h i s  l e g i s l a t i o n ,  b y  v i r t u e  o f  a 
p r o v i s i o n  w h i c h  ma k e s  p o s s i b l e  t h e  r e t r o a c t i v e  i m p o s i t i o n  o f  
h e a v y  p e n a l t i e s ,  was  h a v i n g  an  a d v e r s e  e f f e c t  on  t h e  
w i l l i n g n e s s  o f  U . S .  c o m p a n i e s  t o  r e p a t r i a t e  e a r n i n g s  o f  t h e i r  
U . K .  s u b s i d i a r i e s  t o  t h e  U n i t e d  S t a t e s .  ( T h e  U . K .  h a s  now 
a g r e e d  t o  d e f e r  i m p l e m e n t a t i o n  o f  t h i s  l e g i s l a t i o n  f o r  t h e  
t i m e  b e i n g . )  Th e  a d o p t i o n  o f  t h i s  l e g i s l a t i o n  b y  t h e  U . K .  
i l l u s t r a t e s  t h a t  s t a t e  w o r l d w i d e  u n i t a r y  t a x a t i o n  i s  c l e a r l y  
a d v e r s e l y  a f f e c t i n g  t h e  U n i t e d  S t a t e s '  f o r e i g n  e c o n o m i c  
r e l a t i o n s .

F o r e i g n  g o v e r n m e n t s  and  b u s i n e s s e s  t h a t  a r e  s u b j e c t  t o  
w o r l d w i d e  u n i t a r y  t a x a t i o n  a r g u e  t h a t  t h i s  m e t h o d  o f  
c o m p u t i n g  s t a t e  t a x  g i v e s  r i s e  t o  d o u b l e  t a x a t i o n  o f  f o r e i g n  
i n c o m e .  T h e y  a l s o  c o n t e n d  t h a t  w o r l d w i d e  u n i t a r y  t a x a t i o n  i s  
a d m i n i s t r a t i v e l y  b u r d e n s o m e ,  p a r t i c u l a r l y  f o r  f o r e i g n  o wned  
c o m p a n i e s .  T h e s e  r e s u l t s  a r e  i n e v i t a b l e  as  l o n g  as  a f e w  
s t a t e s  r e l y  o n  a m e t h o d  o f  m e a s u r i n g  i n c o m e  t h a t  i s  d i f f e r e n t  
f r o m  t h e  a p p r o a c h  u s e d  by  t h e  r e s t  o f  t h e  w o r l d .

T h e o r e t i c a l l y ,  i f  a l l  j u r i s d i c t i o n s ,  d o m e s t i c  a nd  f o r e i g n ,  
w e r e  t o  a d o p t  a u n i f o r m  u n i t a r y  m e t h o d  o f  t a x a t i o n ,  a n d  a p p l y  
i t  c o n s i s t e n t l y ,  t h e r e  w o u l d  be  n o  d o u b l e  t a x a t i o n  as  t h e  
f o r m u l a  w o u l d  n o t  a p p o r t i o n  t h e  same i n c o m e  t o  m o r e  t h a n  o ne  
j u r i s d i c t i o n .  The  p r o b l e m ,  h o w e v e r ,  a r i s e s  f r o m  t h e  f a c t  
t h a t  c o m b i n e d  r e p o r t i n g  on a w o r l d w i d e  u n i t a r y  b a s i s  i s  a 
d i s t i n c t l y  m i n o r i t y  p r a c t i c e .  I n  an  e n v i r o n m e n t  i n  w h i c h  
s e p a r a t e  a c c o u n t i n g  i s  t h e  g e n e r a l l y  a c c e p t e d  r u l e ,  s t a t e  
t a x a t i o n  on a w o r l d w i d e  u n i t a r y  b a s i s  c r e a t e s  a c l e a r  r i s k  o f  
d o u b l e  t a x a t i o n .  B e c a u s e  l a b o r  c o s t s ,  p r o p e r t y  v a l u e s ,  a n d  
p r o f i t a b i l i t y  c a n  v a r y  g r e a t l y  among c o u n t r i e s ,  an i n c o m e  
m e a s u r e m e n t  s y s t e m  b a s e d  on  f o r m u l a  a p p o r t i o n m e n t  i s  i n  o p e n  
c o n f l i c t  w i t h  t h e  i n t e r n a t i o n a l  s t a n d a r d  o f  s e p a r a t e  
a c c o u n t i n g .  T h i s  i s  b e c a u s e  f o r m u l a  a p p o r t i o n m e n t  a s s u m e s  
a l l  p a r t s  o f  a u n i t a r y  b u s i n e s s  a r e  e q u a l l y  p r o f i t a b l e  
w h e r e a s  s e p a r a t e  a c c o u n t i n g  a c k n o w l e d g e s  t h a t  i n d i v i d u a l  
c o r p o r a t i o n s  c a n  e a r n  d i f f e r e n t  r a t e s  o f  r e t u r n .  D o u b l e  
t a x a t i o n  w i l l  r e s u l t  i f  t h e  r e l a t i v e  p r o f i t a b i l i t y  o f  t h e  
i n v e s t m e n t  i n  t h e  u n i t a r y  t a x  s t a t e  i s  l e s s  t h a n  t h a t  o f  t h e  
a f f i l i a t e d  o v e r s e a s  o p e r a t i o n s  t h a t  a r e  t a x e d  a b r o a d  on  a 
s e p a r a t e  a c c o u n t i n g  b a s i s .
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S t a t e  u s e  o£ t h e  w o r l d w i d e  u n i t a r y  m e t h o d  a l s o  c r e a t e s  
a d m i n i s t r a t i v e  b u r d e n s  f o r  t a x p a y e r s .  T h e r e  a r e  s u b s t a n t i a l  
c o s t s  a s s o c i a t e d  w i t h  c o l l e c t i n g  a n d  c o n v e r t i n g  a c c o u n t i n g  
d a t a  g e n e r a t e d  b y  t h e  v a r i o u s  f o r e i g n  a f f i l i a t e s  o f  t h e  
u n i t a r y  g r o u p  t o  a f o r m  c o n s i s t e n t  w i t h  U . S .  s t a n d a r d s .
T h e s e  b u r d e n s  c a n  be p a r t i c u l a r l y  a c u t e  f o r  f o r e i g n - o w n e d  
c o m p a n i e s  w h i c h  a r e  n o t  r e q u i r e d  t o  k e e p  d a t a  u n d e r  U . S .  t a x  
a nd  f i n a n c i a l  a c c o u n t i n g  r u l e s  o n  t h e i r  n o n - U . S .  o p e r a t i o n s  
f o r  a n y  o t h e r  p u r p o s e .

T h e  u s e  o f  t h e  w o r l d w i d e  u n i t a r y  m e t h o d  b y  some s t a t e s  may 
a l s o  i n h i b i t  a n d  d i s t o r t  t h e  i n t e r n a t i o n a l  f l o w  o f  i n v e s t m e n t  
c a p i t a l .  I n  t h e  w o r d s  o f  o n e  f o r e i g n  g o v e r n m e n t ,  " t h e  
( u n i t a r y  t a x )  m e t h o d  c a n  c h i l l  i n t e r n a t i o n a l  i n v e s t m e n t  a nd  
d e c r e a s e  e f f i c i e n t  a l l o c a t i o n  o f  r e s o u r c e s  a nd  e m p l o y m e n t  
o p p o r t u n i t i e s .  I n  p a r t i c u l a r ,  t h e  u n i t a r y  m e t h o d  c a n  i m p e d e  
f o r e i g n  e n t r y  i n t o  t h e  U n i t e d  S t a t e s  m a r k e t . "  C o n s e q u e n t l y ,  
a c c o r d i n g  t o  a g r o u p  o f  f o r e i g n  g o v e r n m e n t s ,  w o r l d w i d e  
u n i t a r y  t a x  c o n s t i t u t e s  " . . .  a s e r i o u s  o b s t a c l e  t o  t h e  
f u r t h e r  d e v e l o p m e n t  o f  o u r  t r a d e  a nd  i n v e s t m e n t  
r e l a t i o n s h i p s . "  ( N o t e  s i g n e d  b y  t h e  A m b a s s a d o r s  o f  f o u r t e e n  
o f  o u r  m a j o r  t r a d i n g  p a r t n e r s ) .  Th e  U n i t e d  S t a t e s  i s  
s t r o n g l y  c o m m i t t e e  t o  e n c o u r a g i n g  t h e  f r e e  m o v e m e n t  o f  
i n t e r n a t i o n a l  d i r e c t  i n v e s t m e n t  c a p i t a l  a c r o s s  n a t i o n a l  
b o u n d a r i e s .  S t a t e  u s e  o f  t h e  w o r l d w i d e  u n i t a r y  m e t h o d  i s  
u n a c c e p t a b l e  b e c a u s e  i t  c a n  a d v e r s e l y  a f f e c t  t h i s  c l e a r l y  
a r t i c u l a t e d  f e d e r a l  p o l i c y .  The  U n i t e d  S t a t e s ,  as  t h e  
c o u n t r y  h o s t i n g  t h e  l a r g e s t  a m o u n t  o f  f o r e i g n  d i r e c t  
i n v e s t m e n t ,  h a s  g a i n e d  e n o r m o u s l y  f r o m  t h e  i n f l o w  o f  f o r e i g n  
i n v e s t m e n t .  I f  t h e  u s e  b y  some o f  o u r  s t a t e s  o f  t h e  
w o r l d w i d e  u n i t a r y  m e t h o d  i n h i b i t s  t h e  f l o w  o f  c a p i t a l ,  t h e  
e c o n o m i c  w e l l - b e i n g  o f  t h e  c o u n t r y  a s  a w h o l e  w o u l d  s u f f e r .  
Some s t a t e s  may be  i n  a p o s i t i o n  i n  w h i c h  t h e i r  u s e  o f  t h e  
u n i t a r y  m e t h o d  c a u s e s  f o r e i g n  i n v e s t o r s  t o  t u r n  a wa v  f r o m  t h e  
U n i t e d  S t a t e s  a l t o g e t h e r  ( r a t h e r  t h a n  s h i f t  i n v e s t m e n t s  t o  
o t h e r  U . S .  s t a t e s ) .

I n  S e p t e m b e r  1 9 8 3 ,  i n  r e s p o n s e  t o  c o m p l a i n t s  r a i s e d  b y  b o t h  
t h e  U . S .  a nd  f o r e i g n  b u s i n e s s  c o m m u n i t y  and  f o r e i g n  
g o v e r n m e n t s  o v e r  t h e  S u p r e m e  C o u r t  d e c i s i o n  i n  C o n t a i n e r  
C o r p . v .  F r a n c h i s e  Tax  B o a r d , P r e s i d e n t  R e a g a n  a s k e d  t h e n  
T r e a s u r y  S e c r e t a r y  D o n a l d  k e g a n  t o  e s t a b l i s h  a nd  c h a i r  a 
W o r l d w i d e  U n i t a r y  T a x a t i o n  W o r k i n g  G r o u p .  T h i s  g r o u p  was 
c o m p o s e d  o f  r e p r e s e n t a t i v e s  o f  t h e  f e d e r a l  g o v e r n m e n t ,  s t a t e  
g o v e r n m e n t s ,  a nd  t h e  b u s i n e s s  r n m m u n i r y  e n d  was  a s k e d  r n  
p r o v i d e  r e c o m m e n d * L i o n s  s u i t a b l e  f o r  r e s o l v i n g  t h e  i s s u e s  
r a i s e d  b y  w o r l d w i d e  u n i t a r y  t a x a t i o n .

A t  i t s  f i n a l  m e e t i n g  on May  1 ,  1 9 8 4 ,  t h e  W o r l d w i d e  U n i t a r y
T s Y a t i n n  W o r k i n g  G r o u p  i g r o o d  o n  t h r o o  p r i n c i p l o e  t h a t  c h o u l J

g u i d e  s t a t e  t a x a t i o n  o f  t h a  i n c o m e  o f  m u l t i n a t i o n a l  
c o r p o r a t i o n s :

P r i n c i p l e  1 :  " W a t e r ' s  e d g e "  u n i t a r y  c o m b i n a t i o n  f o r  b o t h
U . S .  -  and  f o r e i g n - b a s e d  c o m p a n i e s .

P r i n c i p l e  2 :  I n c r e a s e d  f e d e r a l  a d m i n i s t r a t i v e  a s s i s t a n c e  and
c o o p e r a t i o n  w i t h  t h e  s t a t e s  t o  p r o m o t e  f u l l  
t a x p a y e r  d i s c l o s u r e  and  a c c o u n t a b i l i t y .
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P r i n c i p l e  3 :  C o m p e t i t i v e  b a l a n c e  f o r  U . S .  m u l t i n a t i o n a l s ,
f o r e i g n  m u l t i n a t i o n a l s ,  and p u r e l y  d o m e s t i c  
b u s i n e s s e s .

W h i l e  t h e  f i r s t  a n d  t h i r d  p r i n c i p l e s  w e r e  t o  be  a d o p t e d  
v o l u n t a r i l y  o n  a s t a t e - b y - s t a t e  b a s i s ,  P r i n c i p l e  1 ,  i n  
p a r t i c u l a r ,  r e p r e s e n t e d  a c l e a r  r e c o g n i t i o n  by  t h e  W o r k i n g  
G r o u p  t h a t  t h e  s e p a r a t e  a c c o u n t i n g  m e t h o d  was s u p e r i o r  t o  t h e  
w o r l d w i d e  u n i t a r y  m e t h o d  i n  t h e  i n t e r n a t i o n a l  c o n t e x t .  The 
A d m i n i s t r a t i o n  was v e r y  h o p e f u l  t h a t  t h e  s t a t e  w o u l d  be a b l e  
t o  r e s o l v e  t h e  w o r l d w i d e  u n i t a r y  p r o b l e m  a l o n g  t h e  l i n e s  
a d v o c a t e d  by  t h e  W o r k i n g  G r o u p  on  a v o l u n t a r y  b a s i s  w i t h o u t  
r e s o r t  t o  f e d e r a l  l e g i s l a t i v e  i n t e r v e n t i o n .

S i n c e  t h e  a d o p t i o n  o f  t h e  W o r k i n g  G r o u p  R e p o r t  some s t a t e s  
h a v e  c h a n g e d  t h e i r  l a w s  t o  c o n f o r m  t o  t h e  W o r k i n g  G r o u p  
p r i n c i p l e s .  F l o r i d a ,  C o l o r a d o ,  I n d i a n a  a n d  O r e g o n  h a v e  
c e a s e d  t a x i n g  on a w o r l d w i d e  u n i t a r y  b a s i s .  A  M a s s a c h u s e t t s  
c o u r t  d e c i s i o n  i m p o s e d  l i m i t a t i o n s  on  t h a t  s t a t e ' s  u s e  o f  t h e  
w o r l d w i o e  u n i t a r y  m e t h o d  and  t h e  s t a t e  l e g i s l a t u r e  h a s  t o  
d a t e  r e f r a i n e d  f r o m  t a k i n g  a n y  a c t i o n  t h a t  w o u l d  p e r m i t  
a p p l i c a t i o n  o f  t h a t  m e t h o d  i n  t h e  f a c e  o f  t h e  j u d i c i a l  
d e c i s i o n .  H o w e v e r ,  s e v e n  o t h e r  s t a t e s  c o n t i n u e  t o  u s e  t h e  
w o r l d w i d e  u n i t a r y  m e t h o d .  I n  p a r t i c u l a r ,  e f f o r t s  i n  
C a l i f o r n i a  t o  e n a c t  l e g i s l a t i o n  l i m i t i n g  w o r l d w i d e  u n i t a r y  
t a x a t i o n  h a v e  f o u n d e r e d  i n  t h e  p a s t  t w o  l e g i s l a t i v e  s e s s i o n s ,  
m o s t  r e c e n t l y  when t h e  C a l i f o r n i a  l e g i s l a t u r e  a d j o u r n e d  f o r  
t h e  y e a r  i n  S e p t e m b e r ,  1985  w i t h o u t  t a k i n g  a c t i o n  o n  t h e  
i s s u e .

I n  t r a n s m i t t i n g  t h e  r e p o r t  o f  t h e  W o r k i n g  G r o u p  t o  t h e  
P r e s i d e n t ,  S e c r e t a r y  R e g a n  i n d i c a t e d  t h a t  he w o u l d  r e co mm e nd  
r e s t r i c t i v e  f e d e r a l  l e g i s l a t i o n  i f  s u b s t a n t i a l  v o l u n t a r y  
p r o g r e s s  h ad  n o t  b e e n  made on  t h e  w o r l d w i d e  u n i t a r y  i s s u e  a t  
t h e  s t a t e  l e v e l  by  J u l y  3 1 ,  1 9 8 5 .  T h a t  d a t e  h a s  l o n g  s i n c e  
p a s s e d .  We now b e l i e v e  t h a t  t h e  t i m e  h a s  come f o r  C o n g r e s s  
t o  a c t  t o  f i n a l l y  r e s o l v e  t h i s  s e r i o u s  i n t e r n a t i o n a l  e c o n o m i c  
p r o b l e m .

I I I .  S t a t e  T a x a t i o n  o f  F o r e i g n - S o u r c e  D i v i d e n d s

T h e  t a x a t i o n  o f  f o r e i g n - s o u r c e  d i v i d e n d s  i s  d i r e c t l y  r e l a t e d  
t o  t h e  i s s u e  o f  w o r l d w i d e  u n i t a r y  t a x a t i o n .  A l i m i t e d  
r e s o l u t i o n  o f  t h e  w o r l d w i d e  u n i t a r y  i s s u e  -  s u c h  a s  an  
a g r e e m e n t  b y  s t a t e s  n o t  t o  i m p o s e  w o r l d w i d e  u n i t a r y  t a x  b u t  
w i t h  n o  r e s t r i c t i o n  on  t h e  t a x a t i o n  o f  f o r e i g n - s o u r c e  
i n t e r c o r p o r a t e  d i v i d e n d s  -  w o u l d  c a u s e  o t h e r  s e r i o u s  
p r o b l e m s .  I n  e f f e c t ,  t h i s  w o u l d  be  a " f o r e i g n  o n l y "  
s i t u a t i o n ,  f r e e i n g  f o r e i g n - o w n e d  m u l t i n a t i o n a l s  f r o m  t h e  y o k e  
o f  w o r l d w i d e  u n i t a r y  t a x a t i o n  w h i l e  s u b j e c t i n g  U . S .  b a s e d  
m u l t i n a t i o n a l s  t o  f u l l  t a x a t i o n  on  t h e i r  f o r e i g n  d i v i d e n d  
i n c o m e .  S u c h  a " f o r e i g n  o n l y "  s o l u t i o n ,  i f  a d o p t e d ,  w o u l d  
d i s a d v a n t a g e  d o m e s t i c a l l y  c o n t r o l l e d  b u s i n e s s e s .  T h e  W o r k i n g  
G r o u p ' s  t h i r d  p r i n c i p l e  r e c o g n i s e s  t h e  n e e d  f o r  c o m p e t i t i v e  
b a l a n c e  f o r  d o m e s t i c  m u l t i n a t i o n a l s ,  f o r e i g n  m u l t i n a t i o n a l s ,  
and  p u r e l y  d o m e s t i c  b u s i n e s s e s .  T h a t  p r i n c i p l e  r e q u i r e s  t h a t  
l e g i s l a t i o n  r e s t r i c t i n g  s t a t e  u n i t a r y  t a x a t i o n  a l s o  a d d r e s s  
t h e  q u e s t i o n  o f  e q u i t a b l e  s t a t e  t a x a t i o n  o f  f o r e i g n - s o u r c e  
d i v i d e n d s .  U n r e l i e v e d  s t a t e  t a x a t i o n  o f  f o r e i g n  d i v i d e n d s  i s  
n o t  c o n s i s t e n t  w i t h  P r i n c i p l e  3.

6 / . . .
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U n r e s t r i c t e d  s t a t e  t a x a t i o n  o f  f o r e i g n  d i v i d e n d s  w o u l d  
s u b j e c t  d o m e s t i c  b u s i n e s s e s  t o  s e r i o u s  d o u b l e  t a x a t i o n  o f  
f o r e i g n  i n c o m e .  F e d e r a l  t a x  p o l i c y  h a s  l o n g  b e e n  
c h a r a c t e r i s e d  by  i t s  c o m m i t m e n t  t o  a v o i d  i n t e r n a t i o n a l  d o u b l e  
t a x a t i o n .  I n d e e d ,  t h e  U n i t e d  S t a t e s  h a s  b e e n  a l e a d e r  i n  a 
w o r l d w i d e  e f f o r t  t o  e s t a b l i s h  t a x i n g  r u l e s  u n d e r  t r e a t i e s  a nd  
c o m m o n l y  a c c e p t e d  p r i n c i p l e s  t h a t  m i n i m i s e  i n t e r n a t i o n a l  
d o u b l e  t a x a t i o n .  I f  a c l e a r  f e d e r a l  p o l i c y  i s  n o t  t o  be 
u n d e r c u t  b y  s t a t e  a c t i o n ,  s t a t e s  m u s t  c o m p l y  w i t h  t h i s  p o l i c y  
o f  e l i m i n a t i n g  d o u b l e  t a x a t i o n  and  t h e r e f o r e  be  l i m i t e d  t o  
t a x i n g  some e q u i t a b l e  p o r t i o n  o f  f o r e i g n  s o u r c e  d i v i d e n d s .

T h e  l e g i s l a t i o n  d o e s  n o t  m a n d a t e  t h a t  a n y  s p e c i f i c  m e t h o d  o f  
d i v i d e n d  t a x a t i o n  be - i m p o s e d  on  t h e  s t a t e s .  I n  o u r  v i e w ,  
a r g u m e n t s  o f  s t a t e  f i s c a l  s o v e r e i g n t y  s t r o n g l y  i n d i c a t e  t h a t  
s t a t e s  s h o u l d  h a v e  l e e w a y  t o  t a i l o r  t h e i r  own s y s t e m s  o f  
t a x a t i o n  t o  t h e  e x t e n t  t h a t  t h e y  do  n o t  c a u s e  s e r i o u s  f o r e i g n  
c o m m e r c e  d i f f i c u l t i e s  b y  r e s u l t i n g  i n  s y s t e m a t i c  o v e r t a x a t i o n  
a n d  d o u b l e  t a x a t i o n  o f  U . S .  b u s i n e s s  i n  c o n t r a v e n t i o n  o f  
e s t a b l i s h e d  f e d e r a l  a n d  i n t e r n a t i o n a l  p o l i c y .  The  
l e g i s l a t i o n  t h e r e f o r e  p r o v i d e s  i n  b r o a d  t e r m s  f o r  t h e  
e q u i t a b l e  t a x a t i o n  o f  d i v i d e n d s  and  s u g g e s t s  c e r t a i n  
g u i d e l i n e s  t h a t  s t a t e s  c o u l d  f o l l o w  i n  s a t i s f y i n g  t h a t  
s t a n d a r d .  As an  i l l u s t r a t i o n  o f  t h e  f l e x i b i l i t y  o f  t h e  
a p p r o a c h ,  t h e  l e g i s l a t i o n  w o u l d  a c c e p t  as  a p p r o p r i a t e  t h e  
t r e a t m e n t  o f  d i v i d e n d s  i n  s u c h  s t a t e s  as C o l o r a d o ,  O r e g o n ,  
F l o r i d a  a nd  I l l i n o i s ,  s t a t e s  w h i c h  h a v e  b e e n  i n t i m a t e l y  
i n v o l v e d  i n  t h e  w o r l d w i d e  u n i t a r y  t a x  c o n t r o v e r s y .

I n f o r m a t i o n  R e p o r t i n g  a n d  O t h e r  F e d e r a l  A s s i s t a n c e

S t a t e s  h a v e  l e g i t i m a t e l y  c o n t e n d e d  i n  t h e  W o r k i n g  G r o u p  a n d  
e l s e w h e r e  t h a t  t h e y  l a c k  t h e  r e s o u r c e s  a nd  a b i l i t y  t o  m o n i t o r  
a d e q u a t e l y  t r a n s a c t i o n s  b e t w e e n  m e mb e r s  o f  a w a t e r ' s  e d g e  
u n i t a r y  g r o u p  and  r e l a t e d  f o r e i g n  c o m p a n i e s  o u t s i d e  t h a t  
g r o u p .  T h e  T r e a s u r y  D e p a r t m e n t  a g r e e d  w i t h  r e c o m m e n d a t i o n s  
o f  t h e  W o r k i n g  G r o u p  t o  p r o v i d e  a p p r o p r i a t e  f e d e  i l  
a s s i s t a n c e  t o  t h e  s t a t e s  i n  o r d e r  t o  a s s u r e  p r o p e r  w o r k i n g  o f  
t h e  s e p a r a t e  a c c o u n t i n g  m e t h o d .  The  W o r k i n g  G r o u p  s u g g e s t e d  
t h a t  an  a n n u a l  i n f o r m a t i o n  r e t u r n  be f i l e d  w i t h  t h e  I n t e r n a l  
R e v e n u e  S e r v i c e  b y  m u l t i n a t i o n a l  c o m p a n i e s .  T h i s  r e t u r n  
w o u l d  i n  t u r n  be s h a r e d  w i t h  t h e  s t a t e s  and  w i t h  m u l t i s t a t e  
a u d i t  a g e n c i e s  a n d  w o u l d  p r o v i d e  s t a t e s  w i t h  some a s s u r a n c e  
t h a t  c o r p o r a t i o n s  h a d  a l l o c a t e d  a nd  a p p o r t i o n e d  t h e  
a p p r o p r i a t e  s h a r e  o f  t h e  c o r p o r a t i o n ' s  i n c o m e  t o  e a c h  s t a t e .  
The  r e p o r t  w o u l d  a l s o  i d e n t i f y  t h o s e  r e l a t e d  c o m p a n i e s  w i t h  
w h i c h  s e r i o u s  i n c o m e  s h i f t i n g  w o u l d  be  m o s t  l i k e l y  t o  a r i s e .
I n  t h e  s ummer  o f  1 9 8 5 ,  t h e  T r e a s u r y  D e p a r t m e n t  p u b l i s h e d  f o r  
c o mm e n t  a d r a f t  o f  l e g i s l a t i o n  i m p l e m e n t i n g  t h i s  r e p o r t i n g  
s y s t e m .  S e c t i o n  3 o f  t h e  b i l l  i s  b a s e d  u p o n  t h a t  d r a f t  a f t e r  
t a k i n g  i n t o  a c c o u n t  t h e  many  c o m m e n t s  r e c e i v e d  f r o m  a f f e c t e d  
b u s i n e s s e s  and  t h e  v a r i o u s  s t a t e s .  We b e l i e v e  t h a t  t h e  
i n f o r m a t i o n  r e p o r t i n g  s y s t e m  p r o v i d e d  f o r  i n  t h e  b i l l  i s  an  
i n t e g r a l  p a r t  o f  t h e  s o l u t i o n  t o  t h e  w o r l d w i d e  u n i t a r y  
p r o b l e m .

7/...
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I n  o r d e r  t o  p r o v i d e  s t a t e s  w i t h  g r e a t e r  a s s i s t a n c e  t h e  
T r e a s u r y  D e p a r t m e n t  a l s o  i n d i c a t e d  i n  t h e  W o r k i n g  G r o u p  an 
i n t e n t i o n  t o  i n c r e a s e  t h e  r e s o u r c e s  d e v o t e d  t o  t h e  I R S ' s  
a d m i n i s t r a t i o n  o f  t a x  l a w s  a p p l i c a b l e  t o  f o r e i g n  o p e r a t i o n s  
o f  m u l t i n a t i o n a l  c o m p a n i e s .  I  u r g e  y o u r  a s s i s t a n c e  i n  
a p p r o v i n g  t h e  i n c r e a s e d  b u d g e t  a p p r o p r i a t i o n s  t h a t  a r e  b e i n g  
r e q u e s t e d  f o r  t h i s  p u r p o s e .
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COMMISSION ON TAXATION

PROPOSED WATER’S EDGE LEGISLATION IN ALASKA

S ta te m e n t on Unitary Taxation

1. The International Chamber of Commerce (ICC) is an international organisation 
representing the business community worldwide. With 7,000 members comprised of 
companies and business associations in more than 100 countries, the ICC works to 
promote the principles of a free market economy, and a fair and open system of 
international trade and inyestment.

2. The ICC has over many years consistently opposed the use of worldwide unitary method 
of taxation (’worldwide unitary’). Worldwide unitary conflicts with the established 
principles of taxation as practised federally and internationally and acts as an 
impediment to the free flow of international trade and investment. The ICC has long 
advocated its removal and, in its place, the secure provision for international business of 
the unconditional right to be taxed by the States in accordance with internationally 
accepted principles, as is the case for federal purposes.

3. The US Treasury Secretary (at the time James A. Baker III) wrote to the Chairman of the 
US Senate Finance Committee (at the time The Honourable Bob Packwood) on 5th 
March 1986 in connection with proposed Federal legislation in this area. The body of the 
letter is attached as an Appendix to this statement. There have been some changes in 
the law and the position of individual States since the letter was written.

The ICC has previously endorsed the strong condemnation of the use of worldwide 
unitary in Part II of the letter.

4. In the view of the ICC, a satisfactory, universal and lasting solution is only likely to be 
found through federal legislation. Even so the ICC seeks to encourage States to 
introduce 'w ater’s edge legislation* (taxing multinationals only on income derived from 
the territory o ‘ the United States). Such legislation should not reach out beyond the 
United States to tax companies, by the use of worldwide unitary, on income earned 
outside the United States by them or by non-US companies in the same affiliated group.

5. Whilst the fact that California has clearly recognised the strength of the case against 
worldwide unitary by passing SB35 is to be welcomed, it is unfortunately true that as a 
solution to the problem of worldwide unitary the Californian legislation is seriously flawed.



ICC -2* Doc. N o  180/319 Rev. Or.

(1) It does not grant an unconditional tight to he taxed on the water’s edge basis. 
Instead it makes the right to elect water's edge subject to a number of undertakings and 
conditions.

Most seriously, the water’s edge basis is only available to a company which contracts 
with the State for a five year period, on an evergreen basis, to pay an annual fee 
calculated as a percentage of its California payroll, property and sales.

(2) The State retains the power, in a range of circumstances in which normally a 
financial penalty would be the appropriate sanction (and in which indeed the State does 
in addition impose the customary financial penalties), to disregard a com pany’s water’s 
edge election with retroactive effect and to subject it mandatorily to worldwide unitary.

The protection afforded by the Californian legislation is thus hedged about the conditions 
and uncertainty. The door is left open to the mandatory reimposition of worldwide 
unitary. Further, payment (the annual fee) is demanded as the price for being taxed on a 
basis consistent with that practised federally and internationally, rather than on a basis 
(worldwide unitary) which has been so widely and powerfully condemned by the federal 
government, by the major trading partners of the US and by international business, both 
US and foreign, for the reasons alreaay mentioned.

The ICC would discourage Alaska from legislating on the Californian model.

6. The ICC urges that the boundary in water’s edge legislation be drawn so as to exclude 
foreign corporations whose nexus with the United States is slender, or even non-existent. 
Instead the water’s edge boundary should be drawn on a basis compatible with the 
permanent establishment approach, thus clearly confining the State’s taxing powers to 
income derived from the territory of the United States. This would put the foreign 
investor at the State level on the same basis as that already existing at the Federal level.

7. ICC notes the unanimous decision of the Californian Court of Appeal of November 1990 
holding that California's unitary tax method of worldwide combined reporting as applied 
to foreign-based unitary groups, is unconstitutional under the foreign commerce clause 
of the United States Constitution and finds it difficult to distinguish the position in Alaska 
from that in California.

8. In concluding, the ICC warmly welcomes the positive initiative which has been taken in 
Alaska by the introduction of SB119 followed, in substitution, by the Senate Finance 
Committee Substitute Bill. It hopes that the Alaskan legislature will be able to resolve the 
worldwide unitary problem for the foreign investor in Alaska during the forthcoming 
session.

In particular:
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S e n a t o r  D r u e  P e a r c e ,  C h a i r  
L a b o r  a n d  C o m m e r c e  C o m m i t t e e  ,
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R e p r e s e n t a t i v e  M a r k  B o y e r  I ,' 

F e b r u a r y  28, 1 9 9 1

S u b j e c t :  S c h e d u l i n g  o f  CS f o r  H o u s e  B i l l  13 (L&C)

P u r s u a n t  t o  o u r  p r e v i o u s  c o n v e r s a t i o n  c o n c e r n i n g  
s c h e d u l i n g  o f  t h e  a b o v e  r e f e r e n c e d  b i l l  e n t i t l e d  " A n  A c t  
r e l a t i n g  t o  p u b l i c  a c c o u n t a n c y ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  
d a t e , "  p l e a s e  c o n s i d e r  m y  r e q u e s t  f o r  s c h e d u l i n g  t h i s  b i l l  in 
y o u r  c o m m i t t e e  M a r c h  11, 199 1 .

T h i s  b i l l  r e p r e s e n t s  t h e  c u l m i n a t i o n  o f  e f f o r t s  b y  t h e  

S t a t e  B o a r d  o f  A c c o u n t a n c y ,  t h e  S t a t e  S o c i e t y  o f  C e r t i f i e d  
P u b l i c  A c c o u n t a n t s ,  a n d  t h e  A l a s k a  S o c i e t y  o f  I n d e p e n d e n t  
A c c o u n t a n t s ,  t o  u p d a t e  t h e  c u r r e n t  p r a c t i c e  o f  a c c o u n t i n g  f o r  
l i c e n s e d  a n d  n o n - l i c e n s e d  a c c o u n t a n t s  i n  t h e  S t a t e  o f  A l a s k a .
I h a v e  e n c l o s e d  p o s i t i o n  p a p e r s  f r o m  e a c h  o f  t h e s e  g r o u p s  
w h i c h  s t a t e  t h a t  t h e y  a r e  i n  a g r e e m e n t  w i t h  t h e  c o m m i t t e e  
s u b s t i t u t e  a s  p a s s e d  b y  t h e  H o u s e  o f  R e p r e s e n t a t i v e s .

T o  s i m p l i f y  t h e  t e c h n i c a l  a s p e c t s  o f  t h i s  b i l l ,  I h a v e  
e n c l o s e d  t h e  r a t i o n a l e  f o r  e a c h  s e c t i o n ,  p r e p a r e d  b y  t h e  
C h a i r m a n  o f  t h e  S t a t e  B o a r d  o f  A c c o u n t a n c y ,  T o m  B a r t l e t t .  I n  
s u m m a r y ,  t h i s  b i l l  r e n e w s  t h e  e x i s t i n g  s t a t u t e s  a n d  m a k e s  
m a j o r  c h a n g e s  in t h e  e d u c a t i o n  r e q u i r e m e n t s  f o r  l i c e n s u r e ;  
p r o v i d e s  c o n s u m e r  p r o t e c t i o n  t h r o u g h  m a n d a t o r y  q u a l i t y  
a s s u r a n c e  r e v i e w s  f o r  p u r c h a s e d  s e r v i c e s  o f  c e r t i f i e d  p u b l i c  
a c c o u n t a n t s ;  p r o v i d e s  a n  o p p o r t u n i t y  f o r  n o n - l i c e n s e d  
a c c o u n t a n t s  t o  h a v e  r e p r e s e n t a t i o n  o n  t h e  S t a t e  B o a r d  of 
A c c o u n t a n c y ;  a n d  i n s u r e s  t h a t  n o n - l i c e n s e d  a c c o u n t a n t s  c a n  
c o n t i n u e  t o  i s s u e  c o m p i l a t i o n  r e p o r t s .

F o r  y o u r  c o n v e n i e n c e ,  I h a v e  a l s o  e n c l o s e d  a c o p y  o f  t h e  

f i s c a l  n o t e .  T h a n k s  f o r  y o u r  p r o m p t  c o n s i d e r a t i o n .  P l e a s e  
c o n t a c t  N a n c i  J o n e s  a t  e x t e n s i o n  3 4 6 6  f o r  a n y  f u r t h e r  
i n f o r m a t i o n .
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RATIONALE FOR PROPOSED CHANGES TO 

ALASKA’S ACCOUNTANCY STATUTE 

COMMITTEE SUBSTITUTE TO HB13

Section 1.

S ec tio n  0 8 .0 4 .0 0 5  - Purpose-The Alaska Accountancy Act does not currently include 

a section which explicitly expresses the purpose o f  the Act or the manner in which the public 

interest is enhanced through the Act. This statement oflegjslative purposes reflects the 

fundamental principles governing the regulation o f  public accountancy. The language o f  the 

proposed amendment is taken directly from the Model Public Accountancy Bill as approved by the 

Boards o f  Directors o f  the American Institute o f  Certified Public Accountants (AICPA) and the 

National Association o f State Boards o f  Accountancy (NASBA).

Section 2 .

S ec tio n  08 .04 .020 . - Appointment and Qualifications o f Board - The statute has been 

revised to specifically allow unlicensed accountants eligibility for appointment to public member 

seats cn Alaska's State Board o f Public Accountancy. Legal opinion has been divided on whether 

unlicensed public accountants are currently eligible for Board membership. Such unlicensed 

accountants do have an interest in the activities o f  the Board. It is not fair or appropriate that this 

category o f  individuals should be excluded from membership eligibility. This revision makes the 

legal debate over their membership eligibility moot by changing the statute to make them 

specifically eligible for public member Board seats.

Section 3.
S ec tio n  0 8 .0 4 .0 2 5  - Board Meetings - The Statute has been revised to require the State 

Board o f  Accountancy to meet four times each year. For several years the workload o f the Board 

has been so substantial as to necessitate four meetings per year. In 1982, a regulation was adopted 

by the Beard to require four meetings each year. Budgetary considerations have unfortunately 

limited the Board to three yearly meetings in several years since 1982. Following the lead o f  

various other Boards, this revision would grant statutory authority for four yearly meetings and 

strengthen the legal requirement for holding four meetings.

Section 4 .

S ec tio n  0 8 .0 4 .1 2 0  - Edo cation a! Requirements» AlnsVn ismrTentlyamongavery <rmaU 

number o f  states not requiring a baccalaureate degree for certification as a certified public 

accountant This revision would require such baccalaureate degree after January 1 ,1992. The

1 • /
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accounting profession has long recognized the need for formal education to prepare the applicant 

with the professional maturity and technical competence expected o f  certified public accountants by 

the general public. Alaska has traditionally not required a baccalaureate degree reasoning that such 

requirement would restrict entry into the accounting profession. In fact, practically all o f  Alaska's 

successful applicants do hold a baccalaureate degree since such a formal educational preparation is 

generally required to successfully complete the CPA exam. The real effects o f not requiring a 

baccalaureate degree include the following;

1) The profession in Alaska may be viewed by professional peers outside Alaska with 

skepticism and question due to our lack o f  a baccalaureate requirement.

2) The work load ofAlaska’s Board o f  Accountancy is increased by applications to 

take the CPA exam by non-residents who meet Alaska’s educational requirement, 
but do not meet the requirements o f  their state o f  residence.

3) Alaskan CPAs who wish to practice in or move to other states may not meet the 

other state's requirements and therefore not be qualified to receive a reciprocal 

certificate.

This revision would bring Alaska's educational requirements into general agreement with 

most other states.

Section 5 .

S ec tio n  0 8 .0 4 .1 2 0  would go one step further and require a baccalaureate degree plus 

additional semester hours o f  college work to total 150 semester hours for certification after the year 

2004. The AICPA/NASB A  Model Act includes such an education requirement and the AICPA has 

recently amended its By-Laws to require such an educational requirement for the AICPA 

membership after the year 2000. As the technical requirements o f  Generally Accepted Accounting 

Principles and Generally Accepted Auditing Standards have expanded over the last twenty years 

and as technology and communications o f  our business society have similarly expanded, the 

accounting profession has recognized the need to improve and lengthen accounting educational 

requirements. Fifteen states have adopted this post-baccalaureate requirement and that number is 

expected to increase dramatically as the year 2000 approaches. Sixteen additional states w ill have 

legislation introduced in 1991 to require this additional education.
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The following tables shows the states who have adopted or are working toward this 

requirement

States that require 150 semester hours o f education by legislation. (In several o f  
these states, the effective date o f  the requirement has not yet taken effect):

Alabama
ArkansasFlorida
Hawaii
Kansas
Kentucky
Louisiana

MississippiMontana
Tennessee
Texas
Utah
West Virginia

States that will require 150 semester hours by regulation:

Connecticut (1992)
Virginia (1991).

States that will be introducing legislation in 1991 to require 150 semester hours, 
(various effective dates).

Alaska
CaliforniaGeorgia
Idaho
IllinoisIndiana
Maryland
Massachusetts

Michigan
Minnesota
Missouri
Nebraska
New Mexico
North Carolina
Ohio
Sooth Carolina

By adopting the requirement now, our state will join the forefront o f  this movement and wc will 

signal our educational institutions o f  the necessity o f  updating their accounting education 

programs. Major curriculum revisions wiUbe required and this fixture effective date approach will 

allow the various educational institutions sufficient time to plan and staff future programs. Such a 

futnre effective date approach "mil also signal Alaska’s commitment to improved public accounting 

proficiency, while allowing the state sufficient time to re-examine the educational requirement as 

2004 approaches i f  the expanded educational requirement is not generally accepted by other 

jurisdictions.

Section 6.
S ection  0 8 .0 4 .1 3 0  - Examination - The Uniform CPA Examination, required in all 

accounting jurisdictions in the United States, is currently being revised. The present Accounting 

Theory and Accounting Practice sections o f the exam are being replaced with sections covering
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Accounting and Reporting, and Financial Accounting and Reporting. Alaska’s current statute 
refers specifically to the Theory and Practice sections of the exam. This change is required to bring 
Alaska’s statute into agreement with the revised exam.

Section 7.

Section 08.04.150 - Prerequisites forfeiting the QPA Fxam - Presently we require our 
applicants for the CPA exam to meet our educational requirement prior to taking the exam. Since 
our requirement 13 only 60 semester credits, graduating scutum at our educational Institutions are 
allowed to take the exam during their final college semester. Under the revised educational 
requirement, a baccalaureate degree is required. This revised provision follows the pattern of 
provisions found in many state laws and would allow an applicant to sit for the examination prior 
to graduation. The reasoning is that students so close to graduation should not be required to wait 
another six months before sitting for the examination.

Sections 8 through 10.
Section 08.04.160 & 170 - Re-examination and Examination Standards - The CPA 

Exam is divided into various parts and Alaska, like most states, gives provisional credit if certain 
sections axe passed. As a result, such, sections are not required to be retaken in subsequent exam 
sittings. Most stales link the granting of such provisional or conditional credit to the attainment of 
a minimum grade in sections not passed. This revision brings Alaska’s conditional credit rules into 
general agreement with other states. Alaskan CPAs often experience difficulty receiving reciprocal 
certification in other stales due to our present lack of a minimum grade standard for conditional 
credit on passed sections. This revision will provide maximum latitude for transferability of 
conditional credits and consequent mobility of Alaska applicants and licensees. Paragraph C of 
Section 170 will allow the Board to waive this requirement in exceptional cases thereby retaining 
Board discretion in unique or unusual circumstances. The proposed revisions continue to require 
that all sections of the exam be taken in the initial sitting and that all sections for which provisional 
credit has not been granted be taken in any subsequent sittings.

Section 11.

Section 08.04.426 - Quality Review - In January 1988, AICPA members resoundingly 
approved participation in a practice-monitoring program as a condition for AICPA membership.
The goal of such a program is to help individual practices maintain and improve their quality and 
thus improve the quality of the entire public accounting profession. This AICPA action responded 
to calls from various organizations including committees of the United States Congress and the

4



Securities and Exchange Commission. Many State Boards of Accountancy had already 
implemented "positive enforcement programs" to monitor accounting practices. The need for such 
a mandatory practice monitoring program was demonstrated by the results of a voluntary 
monitoring program of the AICPA division for CPA firms in winch 13% of the firms did not 
receive, an unqualified acceptable report in their initial quality review. Studies by the General 
Accounting Office and the positive enforcement activities of the various state boards of 
accountancy also demonstrated the existence of an unaceeplably high level of substandard work.

Alaska’s State Board of Public Accountancy has followed these "positive enforcement", 
"quality review" developments with interest in recent years. Alaska’s Board has desired to 
implement a positive enforcement program in Alaska but no legislative authority exists for such a 
program under Alaska statutes. The new AICPA quality review program when combined with the 
proposed legislation offers an opportunity to insure the quality of public accounting attest services 
in Alaska.

Under the AICPA program, all Alaskan certificate holders who are members of the AICPA 
will be participating in mandatory quality review if they perform attest services. However, 
licensees who are not AICPA members would not be subject to such quality review. This new 
provision would give the Alaska Board of Accountancy the authority to establish a quality review 
program for all licensees within oar state. It is the intention of the State Board to coordinate this 
requirement with the Alaska Society of Certified Public Accountants so that quality reviews under 
the AICPA program would meet State Board requirements. It is also the intention of the State 
Board to have non-AICPA members submit to a quality review with the cost of such review bome 
by the licensee.

The Alaska State Board of Accountancy and the Alaska Society of Certified Public 
Accountants have worked in concert in the drafting of this section of the proposed legislation to 
insure that there is no needless duplication of quality review programs, to insure confidentiality of 
quality review reports, and to insure a level playing field for all licensees within the state.

Section 12.
Section. 08.04.450 (11) Sn3pcn3ion of Certificate - Thi3 section has been amended to 

include failure to maintain compliance with the quality review program as grounds for revocation 
or suspension of the CPA license.

Section 13.
Section 08.04.505 • Issuance of Reports - Section 08.04.560 states, ”A  person  w a y  n o t 

sig n  o r a ffix  a n y  nam e o r a n y  trade o r assum ed nam e used b y  th a t person to  a ny a cco u n tin g  o r  

fin a n c ia l statem ent, o r o p in io n  o r rep o rt on a n y  a cco u n tin g  o r fin a n c ia l statem ent w ith  a n y  w o rd in g

I V
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indicating that the person is  a certified public accountant or public accountant or with any wording 
indicating that the person has expert knowledge in. accounting or auditing, unless the person holds 
a live perm it.. ” Questions have periodically arisen about the exact definition o f  a report Sectioa 

8.04.680 has been amended to define report and this new section specifies the circumstances under 

which a report can be issued. The new definition defines report to ir dicate exactly what types o f  

communication are restricted to the use o f  certified public accountants. Report is defined as any 

form o f  language which stales or im pliesissuance as to the reliability o f  any financial statement 

Under this definition, an audit report, the disclaimer o f  an audit report, a  review report, and a 

compilation report which asserts or implies that the author has complied with the provisions o f the 

AICPA’s Statement on Standards for Accounting and Review Services No. 1 (SSARS1) are all 

restricted for the use o f licensees. A  compilation report which does not assert or imply compliance 

with. SSARS 1 and which does not imply expert knowledge in accounting or auditing may be 

issued by an unlicensed party.

These changes are consistent with the manner in which Section 08.04.560 has been 

interpreted within Alaska. The changes should clarify any confusion that exists within the certified 

and non-certified Accounting communities. Non-certified accountants would continue to be 

allowed to issue compilation reports provided no references were made to the American Institute o f  

Certified Public Accountants, and provided no expert knowledge in accounting or assurance as to 

fair presentation was asserted. The standard compilation report o f  the National Society o f  Public 

Accountants (NSPA) which offers no assurance and which makes no reference to the AICPA, 

would continue to be an acceptable reporting vehicle for non-certified accountants.

Sections 14 and 15.

S e c tio n  0 8 .0 4 .5 8 0  and 0 8 .0 4 .5 9 0  - The present Alaskan statute has three sections 

regulating the use o f  the Certified Pnbh'c Accountant title. Section 08.04.560 refers to individuals; 

section 08.04.580 refers to partnerships; and section 08.04.590 refers to corporations. Although 

the intent o f  these three sections is identical, the wording o f  the three sections varies. These 

sections o f  the proposed legislation revise the wording o f the partnership and corporation 

provisions to make them consistent with the individual provision in section 08.04.560.

Section 16.
S e c tio n  0 8 .0 4 .6 6 2  - Confidential Communications - This new provision is takea 

directly from the NASBA/AICPA Model Public Accountancy Bill and is similar to those found in a 

number o f  accountancy laws as well as ethical codes recognizing the confidentiality o f client 

communications to public accountants without, however, extending it to the point o f being an 

evidentiary privilege. Presently the Alaskan statute has no provision specifically addressing
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confidentiality. The Alaska Board has adopted a  confidentiality regulation under sections 

08.04.070 and .080 'which allow the Board, to adopt regulations for the orderly conduct o f  its 

affairs and the maintenance o f  a high standard o f integrity and dignity in the profession o f  pnhlir. 
accountancy. A  statute provision on confidentiality allows an improved legal basis for any 

regulations on confidentiality. This wording brings Alaska into general agreement with most other 

states and it specifically does not allow confidentiality to be used as a basts for non-compliance 

with the proposed Quality Review section.

Section 17.

This section defines the terms "quality review” and "report.” Since quality reviews will be 

mandatory under proposed section 8.04.426 o f  the legislation a definition o f "quality review" is 

required. The definition is taken directly from the NASBA/AICPA Uniform Accounting A c t

Proposed Section 08.04.505 restricts the issuance o f  reports on financial statements to 

persons or firms holding a valid Certified Public Accountant permit This definition defines report 

as "any form o f language that states or implies assurance as to the reliability o f the financial 

statement” The restriction o f  such reports to CPAs goes to the heart o f  the rationale for 

accountancy regulation. Public accountants provide an attest service to the general public. The 

accountant’s report provides professional assurance that published financial statements are fairly 

presented in accordance with generally accepted accounting principles (GAAP). Any accountant 

who issues such a report must possess an intimate knowledge o f  GAAP and generally accepted 

auditing standards (GAAS). This extensive and complicated knowledge cannot be expected o f  the 

general public. Accordingly, a non-accountant cannot be expected to confidently evaluate a public 

accountant's work with respect to technical accounting or auditing knowledge. Some sanctioned 

signal or indicator is required so that a non-accountant member o f  the general public can be assured 

a public accountant does possess that level o f  technical knowledge and proficiency expected o f a 

professional public accountant hot our society that indicator is the certification as a CPA. Alaska’s 

certification process is designed to insure compliance with some minimum level o f qualifications 

and competence before an individual can attest to the fair presentation of financial statements.

Section 18.
This section will make the baccalaureate education requirement take effect at the beginning 

o f  1992.

Section 19.

This section will make the 150 semester hour post-baccalaureate education requirement 

become effective in 2004. Such effective date will allow the educational institutions in the state

7
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time to plan and implement the curriculum changes that will be necessary to pot the 150 semester 

hour programs into place. The educational institutions have expressed their satisfaction with this 

effective date and have already begun planning for the increased education requirement.

Section 20.

The revised CPA exam will first be administered in 1994. This effective date for sections 8 

and 10 winch relate to the CPA exam would coincide with initial admirdstxation o f the revised 
exam-

8



MEMORANDUM

FROM:

S i d t e  o f  A l a s k a

D e p a r tm e n t o f Law

TO. J a n e  A n g v i k ,  C o m m i s s i o n e r DATE: N o v e m b e r  28, 1 9 9 0
D e p a r t m e n t  o f  C o m m e r c e  a n d

E c o n o m i c  D e v e l o p m e n t FILE NO.: 6 6 3 - 9 1 - 0 1 7 1

TEL. NO: 4 6 5 - 3 6 0 0

SUBJECT: M e m b e r s h i p  o n  B o a r d  o f

P u b l i c  A c c o u n t a n c y

y  W. B u s h  

t a n t  A t t o r n e y  G e n e r a l  

e r c i a l  S e c t i o n - J u n e a u

Y o u  h a v e  a s k e d  o u r  a d v i c e  o n  w h o  m a y  s e r v e  a s  p u b l i c  
m e m b e r s  o n  t h e  B o a r d  o f  P u b l i c  A c c o u n t a n c y  ( " B o a r d " ) . 
S p e c i f i c a l l y ,  y o u  h a v e  a s k e d  w h e t h e r  a s o - c a l l e d  " u n l i c e n s e d  
a c c o u n t a n t "  m a y  s e r v e  as a p u b l i c  m e m b e r  o n  t h e  B o a r d .  A l t h o u g h  

t h e  q u e s t i o n  is a c l o s e  on e ,  w e  c o n c l u d e  t h a t  a n  u n l i c e n s e d  
a c c o u n t a n t  m a y  s e r v e  o n  t h e  B o a r d  a s  a p u b l i c  m e m b e r .

DISCUSSION

U n d e r  A S  0 8 . 0 4 . 0 2 0 ,  t h e  B o a r d  o f  P u b l i c  A c c o u n t a n c y  is 

m a d e  u p  o f  s e v e n  m e m b e r s ;  f i v e  m u s t  b e  c e r t i f i e d  p u b l i c  a c c o u n t a n t s  

o r  p u b l i c  a c c o u n t a n t s  (i.e., l i c e n s e d ) ,  a n d  t w o  m u s t  b e  p u b l i c  

m e m b e r s  w h o  q u a l i f y  u n d e r  A S  0 8 . 0 1 . 0 2 5 .  A S  0 8 . 0 1 . 0 2 5  p r o v i d e s :

A  p u b l i c  m e m b e r  o f  a b o a r d  m a y  no t :

(1) b e  e n g a g e d  i n  t h e  o c c u p a t i o n  t h a t  t h e  
b o a r d  r e g u l a t e s ;

(2) b e  a s s o c i a t e d  b y  l e g a l  c o n t r a c t  w i t h  a 
m e m b e r  o f  t h e  o c c u p a t i o n  t h a t  t h e  b o a r d  r e g u l a t e s  

e x c e p t  a s  a c o n s u m e r  o f  t h e  s e r v i c e s  p r o v i d e d  b y  a 
p r a c t i t i o n e r  o f  t h e  o c c u p a t i o n ;  o r

(3) h a v e  a d i r e c t  f i n a n c i a l  i n t e r e s t  i n  t h e  
o c c u p a t i o n  t h a t  t h e  b o a r d  r e g u l a t e s .  1/

T h e  i s s u e ,  t h e r e f o r e ,  is w h e t h e r  u n l i c e n s e d  a c c o u n t a n t s  a r e  e i t h e r  

e n g a g e d  in, o r  h a v e  a d i r e c t  f i n a n c i a l  i n t e r e s t  in, t h e  

" o c c u p a t i o n "  t h a t  is r e g u l a t e d  b y  t h e  B o a r d  o f  P u b l i c  A c c o u n t a n c y .  

A S  0 8 . 0 1 . 1 1 0 ( 6 )  d e f i n e s  " o c c u p a t i o n "  t o  m e a n  "a t r a d e  o r  p r o f e s s i o n  

l i s t e d  i n  A S  0 8 . 0 1 . 0 1 0 , "  w h i c h  in t u r n  s t a t e s  t h a t  t h e  c e n t r a l i z e d

1 /  A S  0 8 . 0 4 . 0 2 0  a l s o  s p e c i f i c a l l y  p r o v i d e s  t h a t  a p u b l i c  m e m b e r  o n  
t h e  B o a r d  o f  P u b l i c  A c c o u n t a n c y  m a y  n o t  b e  e m p l o y e d  b y  a l i c e n s e d  
p u b l i c  a c c o u n t a n t  o r  f i rm.

0>OCI



D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  P a g e  2
6 6 3 - 9 1 - 0 1 7 1

J a n e  A n g v i k ,  C o m m i s s i o n e r  N o v e m b e r  28, 19 9 0

l i c e n s i n g  c h a p t e r ,  A S  0 8 . 0 1 ,  a p p l i e s  t o  t h e  B o a r d  o f  P u b l i c  

A c c o u n t a n c y .  A S  0 8 . 0 1 . 0 1 0 ( 1 ) .

T h e  A l a s k a  A c c o u n t a n c y  A c t  o f  I 9 6 0 ,  A S  0 8 . 0 4 ,  p r o v i d e s  
f o r  t h e  l i c e n s u r e  o f  p e r s o n s ,  p a r t n e r s h i p s  a n d  c o r p o r a t i o n s  

p r a c t i c i n g  p u b l i c  a c c o u n t a n c y .  H o w e v e r ,  t h e  A c t  d o e s  n o t  a p p l y  to, 
a n d  d o e s  n o t  r e q u i r e  t h e  l i c e n s u r e  of, e i t h e r  p u b l i c  o f f i c i a l s  o r  

p e r s o n s  p e r f o r m i n g  m e r e l y  b o o k k e e p i n g  o r  t a x  s e r v i c e s .  

A S  0 8 . 0 4 . 5 7 0 .  T h e s e  a r e  t h e  s o - c a l l e d  " u n l i c e n s e d  a c c o u n t a n t s . "  
T h i s  is c o n s i s t e n t  w i t h  c a s e  l a w  f r o m  o t h e r  j u r i s d i c t i o n s ,  w h i c h  
h a v e  h i s t o r i c a l l y  r e q u i r e d  l i c e n s i n g  o n l y  f o r  p e r s o n s  w h o  h o l d  
t h e m s e l v e s  o u t  t o  t h e  p u b l i c  a s  s k i l l e d  i n  t h e  k n o w l e d g e ,  s c i e n c e  

a n d  p r a c t i c e  o f  a c c o u n t i n g  a n d  q u a l i f i e d  t o  r e n d e r  p r o f e s s i o n a l  
a c c o u n t i n g  s e r v i c e s .  S t a t e  v. B o o k k e e p e r s  B u s i n e s s  S e r v i c e  C o . . 
3 8 2  S . W . 2 d  5 5 9  ( T e n n .  A p p .  1 9 6 4 ) ;  F l o r i d a  A c c o u n t a n t s  A s s ' n  v. 
D a n d e l a k e ,  98 So. 2 d  323 (Fla. 1 9 5 7 ) .

A  v a l i d  a r g u m e n t  c a n  b e  m a d e  t h a t  u n l i c e n s e d  a c c o u n t a n t s  

s h o u l d  n o t  b e  a p p o i n t e d  a s  p u b l i c  m e m b e r s  o f  t h e  B o a r d .  O n e  o f  t h e  

p u r p o s e s  o f  t h e  r e s t r i c t i o n  i n  A S  0 8 . 0 1 . 0 2 5  o n  a s s o c i a t i o n  w i t h  t h e  

r e g u l a t e d  o c c u p a t i o n  is t o  e n s u r e  t h a t  a d i v e r s i t y  o f  i n t e r e s t s  a n d  

v i e w p o i n t s  w i l l  b e  r e p r e s e n t e d  o n  t h e  B o a r d .  s e e  1 9 8 7  I n f .  Op. 

A t t ' y  G e n .  ( 6 6 1 - 8 7 - 0 5 1 4 ;  M a y  22). I t  is l i k e l y  t h a t  u n l i c e n s e d  

a c c o u n t a n t s  w i l l  h a v e  s i m i l a r  i n t e r e s t s  a n d  v i e w s  t o  l i c e n s e d  

a c c o u n t a n t s ,  a n d  t h u s  if u n l i c e n s e d  a c c o u n t a n t s  a r e  a p p o i n t e d  tc 

t h e  p u b l i c - m e m b e r  p o s i t i o n s ,  t h i s  o c c u p a t i o n a l  d i v e r s i t y  

r e q u i r e m e n t  w i l l  a r g u a b l y  b e  u n d e r m i n e d .  H o w e v e r ,  a l t h o u g h  w e  
b e l i e v e  t h e  p o s s i b i l i t y  o f  a s i m i l a r i t y  o f  i n t e r e s t s  s h o u l d  b e  a 

c o n s i d e r a t i o n  u s e d  b y  t h e  g o v e r n o r  in m a k i n g  h i s  a p p o i n t m e n t s  t o  

t h e  p u b l i c - m e m b e r  p o s i t i o n s  o f  a n y  b o a r d ,  v/e d o  n o t  b e l i e v e  t h a t  
t h i s  c o n s i d e r a t i o n  is l e g a l l y  s i g n i f i c a n t  e n o u g h  t o  p r o h i b i t  t h e  
a p p o i n t m e n t  o f  a n  u n l i c e n s e d  a c c o u n t a n t  t o  a p u b l i c - m e m b e r  p o s i t i o n  

o n  t h e  B o a r d  of P u b l i c  A c c o u n t a n c y .

A s  n o t e d  a b o v e ,  t h e  t e r m  " o c c u p a t i o n "  is d e f i n e d  in 
A S  0 8 . 0 1 . 1 1 0 ( 6 )  t o  b e  d i r e c t l y  t i e d ,  t h r o u g h  t h e  r e f e r e n c e  t o  

A S  0 8 . 0 1 . 0 1 0 ,  t o  t h e  f u n c t i o n s  o f  t h e  B o a r d .  A S  0 8 . 0 1 . 0 1 0 ( 1 ) .  

S i n c e  t h e  B o a r d  d o e s  n o t  r e g u l a t e  a l l  p r a c t i c e  o f  a c c o u n t i n g ,  b u t  

o n l y  t h e  p r a c t i c e  o f  " p u b l i c  a c c o u n t i n g , "  w e  b e l i e v e  t h a t  t h o s e  w h o  

a r e  n o t  e n g a g e d  i n  t h e  p r a c t i c e  o f  " p u b l i c  a c c o u n t i n g "  a r e  n o t  

e n g a g e d  in t h e  r e g u l a t e d  o c c u p a t i o n .  W e  h a v e  n o t e d  t h e  d i s t i n c t i o n  

b e t w e e n  " a c c o u n t i n g "  a n d  " p u b l i c  a c c o u n t i n g "  i n  a n  e a r l i e r  o p i n i o n .

T h e  t e r m  " a c c o u n t i n g "  h a s  b e e n  i n t e r p r e t e d  in o t h e r  

j u r i s d i c t i o n s  a s  a b r o a d  a n d  c o m p r e h e n s i v e  t e r m  
r e f e r r i n g  t o  a b o o k k e e p i n g  p r o c e s s  w h e r e b y  d e b t s  
[sic] a n d  c r e d i t s  a r e  b a l a n c e d .  B u t  " p u b l i c  

a c c o u n t i n g "  h a s  a m o r e  s p e c i a l i z e d  m e a n i n g  a n d  is
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a s s o c i a t e d  w i t h  p e r s o n s  w h o  n o t  o n l y  h o l d  

t h e m s e l v e s  o u t  t o  t h e  p u b l i c  a s  s k i l l e d  i n  t h e  

k n o w l e d g e  a n d  p r a c t i c e  o f  a c c o u n t i n g ,  b u t  a l s o  
r e p r e s e n t  t h e m s e l v e s  t o  b e  p u b l i c  a c c o u n t a n t s  o r  

C P A ' s .

1 9 7 6  O p .  A t t ' y  G e n .  No. 8 (Feb. 2) ( c i t a t i o n s  o m i t t e d ) .  T h i s  

d i s t i n c t i o n  b e t w e e n  t h e  p r a c t i c e  o f  " a c c o u n t i n g "  and. t h e  p r a c t i c e  
o f  " p u b l i c  a c c o u n t i n g "  is c o n s i s t e n t  w i t h  A S  0 8 . 0 4 . 5 0 0 — 0 8 . 0 4 . 6 1 0 ,  
w h i c h  r e q u i r e  l i c e n s u r e  f o r  a n y o n e  c l a i m i n g  t o  b e  a C P A ,  a  p u b l i c  
a c c o u n t a n t ,  o r  h a v i n g  " e x p e r t  k n o w l e d g e  i n  a c c o u n t i n g  o r  a u d i t i n g "  
(AS 0 8 . 0 4 . 5 6 0 ) ,  b u t  n o t  t h o s e  w h o  m a i n t a i n  o n l y  " a  b o o k k e e p i n g  o r  

t a x  s e r v i c e . "  A S  0 8 . 0 4 . 5 7 0 .  T h u s ,  t h o s e  a c c o u n t a n t s  w h o  a r e  
u n l i c e n s e d ,  e i t h e r  b e c a u s e  t h e y  a r e  e m p l o y e d  i n  t h e  p u b l i c  s e c t o r  

a n d  d o  n o t  o f f e r  t h e i r  s e r v i c e s  a s  p u b l i c  a c c o u n t a n t s  o r  b e c a u s e  

t h e y  a r e  e n g a g e d  o n l y  i n  b o o k k e e p i n g  o r  t a x  s e r v i c e s ,  a r e  n o t  

e n g a g e d  i n  t h e  o c c u p a t i o n  o f  " p u b l i c  a c c o u n t i n g "  t h a t  i s  r e g u l a t e d  

b y  t h i s  B o a r d .

F u r t h e r ,  t h e s e  u n l i c e n s e d  a c c o u n t a n t s  g e n e r a l l y  d o  n o t  

a p p e a r  t o  h a v e  a n y  " d i r e c t  f i n a n c i a l  i n t e r e s t "  i n  t h e  o c c u p a t i o n  o f  

" p u b l i c  a c c o u n t i n g . "  A  d i r e c t  f i n a n c i a l  i n t e r e s t  w o u l d  i n c l u d e  
h a v i n g  a n  o w n e r s h i p  i n t e r e s t  in, o r  a p r o f e s s i o n a l  o r  c o n t r a c t u a l  
r e l a t i o n s h i p  w i t h ,  a l i c e n s e d  b u s i n e s s .  I t  w o u l d  a l s o  i n c l u d e  

h o l d i n g  a n y  p o s i t i o n  in s u c h  a b u s i n e s s .  S e e  A S  3 9 . 5 2 . 9 6 0 ( 9 ) .  O f  

c o u r s e ,  i f  a n  u n l i c e n s e d  a c c o u n t a n t  d i d  h a v e  a d i r e c t  f i n a n c i a l  

i n t e r e s t  i n  a l i c e n s e d  b u s i n e s s ,  t h a t  p e r s o n  w o u l d  b e  i n e l i g i b l e  

f o r  a p p o i n t m e n t  t o  t h e  B o a r d  u n d e r  A S  0 8 . 0 1 . 0 2 5 ( 3 ) .  2/

W e  h o p e  t h i s  a n d w e r s  y o u r  q u e s t i o n s ,

J W B :j f

cc: T h o m a s  E. B a r t l e t t ,  C h a i r m a n
B o a r d  o f  P u b l i c  A c c o u n t a n t s  

1 0 9 5  B r u h n  R o a d  

F a i r b a n k s ,  A K  9 9 7 0 9

2./ A l t h o u g h  w e  d o  n o t  b e l i e v e  t h e  f a c t o r  i s  l e g a l l y  s i g n i f i c a n t ,  

w e  a r e  a l s o  a w a r e  t h a t  t h i s  o p i n i o n  a l l e v i a t e s  a p o t e n t i a l  p r o b l e m  
r a i s e d  i n  y o u r  r e q u e s t  f o r  a d v i c e .  I f  u n l i c e n s e d  a c c o u n t a n t s  w e r e  

n o t  p e r m i t t e d  t o  b e  a p p o i n t e d  t o  t h e  p u b l i c - m e m b e r  p o s i t i o n s  o n  t h e  

B o a r d ,  t h e y  w o u l d  b e  t h e  o n l y  p e o p l e  w h o  c o u l d  n e v e r  o b t a i n  a 
p o s i t i o n  o n  t h e  B o a r d ,  b e c a u s e  t h e y  c a n n o t  s i t  a s  p r o f e s s i o n a l  
m e m b e r s ;  A S  0 8 . 0 4 . 0 2 0  r e q u i r e s  t h a t  t h e  p r o f e s s i o n a l  m e m b e r s  o n  t h e  

B o a r d  b e  l i c e n s e d .



U X I V E R S I T Y  O F  A L-ASKA F A I R B A N K S
School o f Management

Fairbanks, Alaska 99775-1070

February IS, 1991

Representative Mark Boyer 
P.O. B ox  V 
State Capitol 
Juneau, A laska 99811

Dear Representative Boyer,

The A laska State Board of Public Accountancy has carefully considered 
the Comm ittee Substitute to  HB  13 which passed out o f the H ouse Labor and 
Com merce Comm ittee last week. W e  endorse the Committee Substitute and 
advocate its swift passage through the Alaska H ouse o f Representatives.

The B oard  has worked diligently over the last three years to  draft 
accounting legislation that protects the public interest and addresses che 
concerns o f the various professional accounting organizations in ou r state. 
W e believe the Comm ittee Substitute settles the controversial issues in a fair 
and appropriate manner. M ore importantly, we believe the p roposed  
legislation effectively addresses the public interest concerns that initially 
prom pted the Board to seek legislative action.

W e greatly appreciate your efforts in negotiating the various 
comprom ises and in drafting the Comm ittee Substitute. W e  strongly support 
the comm ittee substitute to H ouse Bill 13.

Sincerely,

____________________________________  /^ r 7

F *A* X* * * *T* R A N S M I T T A L
m ; R e . p r t -  . v j k u f o e  ffk u rk  8 o y £ i~ ______

DEPT: * k  M a ts* •>* & P  FAX e - 

FR O M -RaS'HS'ft PHONE- V7^“< ^7  
CO: FAX ft
Post-tt 'Crana l,w r a n s m m a l  m e m o  7571

* % *   "•Schcoi of Mcmcgemen: progress in business admmisimlior, and cmacntini; ore cccrsdjtecf by the Aoenscn Assembly of Collegiate Schools of Basinas.

E M O Thomas E Bartlett, CPA  
Chair, Alaska State Board 
of Public Accountancy
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F e b r u a r y  22, 1 9 9 1

R e p r e s e n t a t i v e  M a r k  B o y e r  
S t a t e  O f f i c e  B u i l d i n g ,  R o o m  4 1 1  

J u n e a u ,  A l a s k a  9 9 8 1 1

Re: C S H B 1 3

D e a r  Re p .  B o y e r

T h e  A l a s k a  S o c i e t y  o f  I n d e p e n d e n t  A c c o u n t a n t s  (ASIA) 

h a s  r e v i e w e d  t h e  C S  f o r  H o u s e  B i l l  No. 13. A S I A  is 

p r e p a r e d  t o  a c c e p t  a n d  to e n d o r s e  t h i s  c o m p r o m i s e  

l e g i s l a t i o n  in its p r e s e n t  form. W e  a p p r e c i a t e  t h e  

a m o u n t  o f  w o r k  t h a t  h a s  g o n e  i n t o  p r o d u c i n g  t h i s  bil l ,  

a n d  a s k  t h a t  it b e  a l l o w e d  t o  p r o g r e s s  s m o o t h l y ,  a n d  

w i t h o u t  c h a n g e ,  t h r o u g h  t h e  l e g i s l a t i v e  p r o c e s s .

A S I A  c o n t i n u e s  t o  s u p p o r t  s t a t u t o r y  s a f e - h a r b o r  

c o m p i l a t i o n  l a n g u a g e  a n d  a d e s i g n a t e d  b o a r d  s e a t  f o r  

t h e  i n d e p e n d e n t  a c c o u n t a n t s  in t h i s  S t a t e .  W e  s t i l l  

b e l i e v e  t h a t  t h i s  is in t h e  b e s t  i n t e r e s t  o f  t h e  

p u b l i c .  T h e s e  i s s u e s  h a v e  b e e n  a d d r e s s e d ,  t o  s o m e  

d e g r e e ,  in t h e  CS.

N o t w i t h s t a n d i n g  o u r  r e s e r v a t i o n s  r e g a r d i n g  t h e  a b s e n c e  

o f  t h e  s p e c i f i c  i t e m s  t h a t  w e  h a d  h o p e d  for, w e  fe e l  

t h a t  C S H B 1 3 (L&C) r e p r e s e n t s  a c o m p r o m i s e  t h a t ,  w h i l e  

s h o r t  o f  t h e  e x p e c t a t i o n s  of o u r  o r g a n i z a t i o n ,  s h o u l d  

b e  s u p p o r t e d  in i t s  p r e s e n t  form. T h e  m a j o r i t y  o f  t h e  

l e g i s l a t i o n  p r e s e n t  in C S H B 1 3 ( L & C )  is n e c e s s a r y  to 

e n h a n c e  t h e  q u a l i t y  o f  s e r v i c e s  p r o v i d e d  b y  C e r t i f i e d  

P u b l i c  A c c o u n t a n t s  in A l a s k a .

W e  w o u l d  e x p e c t  t h a t  t h e  A l a s k a  S o c i e t y  of C e r t i f i e d  

P u b l i c  A c c o u n t a n t s  w i l l  a l s o  b e  f o r t h c o m i n g  w i t h  t h e i r  

w r i t t e n  s u p p o r t  o f  C S 8 H ( L & C ) .
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Thank you fo r  your cont inued  i n t e r e s t  in  our

David B. Stephenson
Chairman, L e g i s l a t i v e  A f f a i r s  Committee 
Alaska Soc ie ty  o f  Independent Accountants

xc: Bernadette  I l l ic h m an n ,  ASIA P re s id e n t
J u l i e  Froning, Governor D i s t r i c t  IX 
William Golden, SROC Chairman 
William Sager,  NSPA Legal Counsel 
Richard Garlock, NSPA P re s id e n t



Alaakn Sociuty of Certified Public A ccountanto

F e b ru a ry  22 , 1991

R e p r e s e n t a t i v e  M a r k  Boyer 

A l a s k a  S tat e L e g i s l a t u r e  

P. 0. B o x  V 

Juneau, A l a s k a  99811

RE: C o m m i t t e e  S u b s t i t u t e  for H o u s e  B i l l  No. 13

D e a r  R e p r e s e n t a t i v e  Boyer:

I a m  w r i t i n g  on b e h a l f  of the B o a r d  for the A l a s k a  S o c i e t y  of C e r t i f i e d  P u b l i c  

A c c o u n t a n t s  to r e f l e c t  our e n d o r s e m e n t  of the c o m m i t t e e  s u b s t i t u t e  for H o u s e  

B i l l  No. 13 (CSHB 13). At  ou r F e b r u a r y  20, 1991 B o a r d  m e e t i n g  w e  u n a n i m o u s l y  

e n d o r s e d  CSHB 13. W e  are V€>ty h o p e f u l  that there vilj. no t be any  c h a ng es to 

the c om m i t t e e  s u b s t i t u t e  and that w e  w i l l  see pa s s a g e  of thi s l e g i s l a t i o n  this 

year.

S in ce re ly ,

P r e s i d e n t

A l a s k a  S o c i e t y  of CPA's
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FISCAL NOTE FOR CSHB 13

CsH8 13 makes a number o f  amendments to  the  p u b lic  accountancy l ic e n su re  
s t a t u t e s .  The f i s c a l  im pact o f  t h i s  b i l l  stem s from: (1) re q u ir in g  a
minimum o f fo u r board m eetings each y e a r ;  and (2 ) the  need to  adopt
r e g u la t io n s  concern ing  ed u ca tio n  ana ex p e rien ce  re q u ire m e n ts , and to  
e s t a b l i s h  c r i t e r i a  f o r  th e  q u a li ty  review  program .

The o p e ra tin g  budget re q u e s t  o f the  departm en t a lre a d y  p ro v id es  fo r  two 
m eetings o f th e  Board o f P ub lic  Accountancy. T ravel funds p rov ided  in
t h i s  f i s c a l  no te  w il l  fund two a d d itio n a l m eetings to  f u l f i l l  the  minimum
req u irem en t of fo u r  m eetings as req u ired  in  S e c tio n  3.

The funding  in  c o n tra c tu a l  s e rv ic e s  w ill  co v e r c o s ts  to  p rov ide  p u b lic  
n o tic e s  o f m eetings and re g u la t io n s ,  te le c o n fe re n c e s  fo r  p u b lic  h e a r in g s , 
p r in t in g  needs, and o th e r  communication c o s t s .

Revenues: C u r re n tly , e x p en d itu re s  o f the  board exceed revenues g en e ra ted  
from l ic e n s in g  f e e s .  In the  p a s t ,  a t  l e a s t  th r e e  board m eetings were 
held  each  y e a r  a lth o u g h  revenues did not cover i t s  ex p enses. T h e re fo re , 
th e  mandate o f  fo u r  m eetings each y e a r ,  coup led  by th e  in c re a se s  in  a i r  
f a re  and p e r diem , w ill  re q u ire  an in c re a se  in  l ic e n s in g  fe e s  to  support 
th e  b o a rd 's  a c t i v i t i e s .

T h is f i s c a l  no te r e f l e c t s  a l ic e n se  fee  in c re a s e  o f S60 ($30 per y e a r )  
p a id  by 600 a c t iv e  l ic e n s e e s  and $10 ($5 p e r  y e a r )  paid  by 250 in a c t iv e  
l i c e n s e e s .  A lthough th e  fee  in c re a se  w ill be recommended to  the board in  
FY 91, i t  i s  co n ce iv ab le  th a t  the  in c re a se  w ill  no t tak e  e f f e c t  u n t i l  
FY 92 and each renewal th e r e a f t e r .  The in c re a s e  w ill be s u f f i c i e n t  to  
co v er th e  $15.7 id e n t i f i e d  in  t h i s  f i s c a l  no te  and to  cover the  c u r re n t  
d e f i c i t  by b rin g in g  fe e s  c lo s e r  to  co v erin g  board c o s t s .

8812D-2
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C S H B  13: A n  Act relating to public accountancy; and providing for
an effective date.

C S H B  13 m a k e s  several a m e n d m e n t s  to the public accountancy statutes 
(AS 08.04) including: (1) changing the composition of the board to include 
eligibility of a n  accountant w h o  is not certified or licensed; (2) mandating a 
m i n i m u m  of four meetings each year; (3) a m e n d  educational and experience 
requirements to require a baccalaureate degree for licensure; (4) a m e n d  
examination requirements; a n d  (5) establish Quality Review requirements.

T h e  department a n d  the State Board of Accountancy both feel that provisions of 
C S H B  13 are needed to bring Alaska’s Accountancy Act, originally written in 
1960, up-to-date and into conformity with m o s t  other states. Although the 
department chooses to remain neutral on the past controversy between the 
independent accountants a n d  the certified public accountants concerning 
composition of the board, the department feels C S H B  13 contains positive 
changes w hich will improve the quality a n d  competency of public accountancy 
services in Alaska; a n d  therefore, the department supports passage of C S H B  13.

, V a W .V N  Vs C~
Glenn A. Qfd^, Commissioner 
Department of C o m m e r c e  a n d  Economic 

Development

D^.te:. 2 0 , l ^ \ ____________
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D r a f t  o f  I n t e n t  L a n g u a g e  f o r  SCSCSHB 13  (L&C)

I t  is t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  t h a t  t h e  S t a t e  B o a r d  
o f  P u b l i c  A c c o u n t a n c y  w i l l  p r e p a r e  a p l a n  o f  i m p l e m e n t a t i o n  
f o r  t h e  e d u c a t i o n a l  a n d  e x p e r i e n c e  r e q u i r e m e n t s  f o r  a n  
a p p l i c a n t  t o  o b t a i n  l i c e n s u r e  t h a t  r e q u i r e s  150 t o t a l  h o u r s  
( 5 - y e a r  d e g r e e  p r o g r a m )  o r  a d d i t i o n a l  s e m e s t e r  h o u r s  of 
p o s t - b a c c a l a u r e a t e  s t u d y  so t h a t  t h e  t o t a l  e d u c a t i o n a l  p r o g r a m  
i n c l u d e s  a t  l e a s t  150 h o u r s  w i t h  o r  w i t h o u t  a n  a c c o u n t i n g  
c o n c e n t r a t i o n .

I t  is a l s o  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  t h a t  t h e  
p l a n  w i l l  b e  i n i t i a t e d  in t h e  y e a r  2000, a n d  i n c l u d e  
a d d r e s s i n g  p r o j e c t e d  f i s c a l  a n d  c o u r s e  i m p a c t s  t o  t h e  
U n i v e r s i t y  o f  A l a s k a  system. T h i s  p l a n  s h o u l d  b e  s u b m i t t e d  t o  
t h e  L e g i s l a t u r e  o n  t h e  f i r s t  d a y  o f  t h e  1993 l e g i s l a t i v e  
s e s s i o n ,  f i r s t  d a y  o f  t h e  1993 L e g i s l a t i v e  s e s s i o n .



M a r c h  2 2 ,  1 9 9 1

D r u e  -
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School of Management
Fairbanks, Alaska 99775-1070

M a r c h  21, 1991

U NrVERSITY OF F-^JRBANKS

Senator D r u e  Pearce, Chair

Senator Rick Halford

Senate Labor a n d  C o m m e r c e  Committee

Juneau, A K

Dear Senators Pearce and Halford:

I a m  writing this letter on behalf of the Alaska State Board of Public Accountancy. I 

currently serve as the Board Chairperson. I w a n t  to m a k e  sure y o u  understand the 

Board's position with regard to the 150-hour educational requirement in the 

Accountancy legislation currently being considered in the Senate. W e  strongly 

favor this increased educational requirement. W e  believe that the public interest is 

significantly advanced through such a requirement. I will try to explain the 

rationale for this position.

The practice of public accountancy has changed enormously over the last 25 years. 

M u c h  of this change has resulted from n e w  technical accounting and auditing 

requirements issued b y  various authoritative rule-making bodies. For example, I 

graduated from college in 1967. A t  that time, the Accounting Principles Board (APB) 

ha d  issued 12 authoritative accounting standards. Since that time, the A P B  issued 

another 19 authoritative standards and the APB's successor standard-setting body, 

the Financial Accounting Standards Board (FASB), has issued over 100 authoritative 

standards. These n e w  standards constitute authoritative generally accepted 

accounting principles (GAAP). The public expects C P A s  to be expert on G A A P .  

Another authoritative standard-setting body, the Governmental Accounting 

Standards Board, sets accounting standards for state a n d  local governmental units. 

The public expects C P A s  to be expert on  governmental G A A P .  It is important to 

recognize that these standard-setting bodies are not issuing n e w  standards for the 

sake of regulation. Business organizations and business financing methods have 

b e c o m e  m u c h  m o r e  complex in the last 25 years. A s  n e w  complexities emerge, n e w  

standards are required to insure comparable accounting within our society.

C o m p l e x  leases, e n o r m o u s  growth of pensions, accounting for complex financial 

instruments, such as convertible debt, stock warrants and options &  accounting of 

foreign exchange transactions and subsidiaries are just a few examples of the areas 

which developed over the last 25 years which d e m a n d e d  accounting standards.

Dtuing this ppriod, we've seen the sa m e  explosive growth in generally accepted 

auditing standards (GAAS). W h e n  I graduated in 1967, the predecessor

School o f  Management programs in business administration and accounting aro accredited by the .American .Assembly o f Co!ii'g;ote Schools o f  Basinr.ss.



authoritative standard-setting b o d y  to the Auditing Standards Board h a d  issued 39 

authoritative auditing standards. Since that time, over 75 additional authoritative 

standards have been issued. O n c e  again, these n e w  standards have not been issued 

simply to create a standards overload. M a n y  of the n e w  standards relate to auditing 

procedures required to audit the increased complexities of the business 

environment referred to above; others were enacted as a response to perceived audit 

failures. A s  n e w  business failures emerge (Perm Central, various banks a n d  savings 

a n d  loan associations, junk bonds, brokerage houses, etc), governmental regulators 

a n d  the general public have d e m a n d e d  a tightening of auditing standards. The 

public has a right to expect that C P A s  are expert in auditing standards.

While all these n e w  technical requirements have been emerging, there has been 

tremendous change in accounting education. Accounting programs began 

increasing the n u m b e r  of technical accounting courses. For the most part, the 

students that graduated from these university programs were technically competent 

with the accounting literature, but not educated in the social a n d  natural sciences or 

tlit: humanities to the extent w e  w o u l d  expect of a college graduate. The explosive 

growth in computer technology further restricts the flexibility of the University 

accounting programs. Compu t e r s  process information a n d  accountants m u s t  be 

expert in information processing. T h e  result has been a great growth in the 

computer courses required in University accounting programs. This has further 

eroded the attention that might bo placed on the traditional social and natural 

sciences a n d  humanities. In recognition of this erosion of liberal arts education, the 

American Association of Collegiate Schools of Business ( A A C S B ,  the national 

accrediting b o d y  for U.S. Business'Schools) standards have recently limited the 

n u m b e r  of accounting courses to 2 5 %  of the total credit hours required in a 

baccalaureate accounting degree. T h e  result of all these forces has put a tremendous 

constraint o n  university accounting programs to adequately educaLe potential 

Certified Public Accountants in a traditional four-year baccalaureate program.

All of these conflicting forces were recognized b y  practicing accountants and 

accounting educators as early as 1969. In that year, the blue-ribbon Beamer 

C o m m i s s i o n  called for a post-baccalaureate educational requirement for licensure as 

a Certified Public Accountant This recommendation w a s  endorsed by  both the 

National Association of State Boards of Accountancy and the A m erican Institute of 

Certified Public Accountants at that time. H o w e v e r ,  implementation of the post­

baccalaureate requirement has been slow. Until the late 1980s, only a h a n d  full of 

states h a d  implemented the requirement. Since that time, however, the A I C P A  has 

changed its by-laws to require the 150-hour educational attainment to qualify fo\ 
A I C P A  m e m b e r s h i p  after the year 2000. This by-law change finally gave Impetus to 

the increased educational requirement and n o w  n e w  states are adopting the 

requirement each year. A s  stated in the "Rationale for the Proposed Changes", 16 

states have n o w  adopted the requirement a n d  the n u m b e r  is growing every year.

Senators Pearce and Halford

March 21,1991
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Specifically, w h y  should Alaska adopt this n e w  standard?

1) Alaska's educational institutions are subject to the conflicting d e m a n d s  

which I have tried to express. W e  w a n t  our accounting programs to produce 

technically competent public accountants, but w e  also w a n t  our accounting 

graduates to be educated in the traditional liberal arts, in a general business 

curriculum, a n d  w e  w a n t  them to be proficient in oral, written a n d  computer 

communication skills. O u r  accounting programs need to expand to insure that w e  

meet all these expectations for an accounting graduate.

2) S o m e  say that w e  can rely strictly on  the C P A  e x a m  to insure educational 

competence. That is simply not true. T h e  C P A  e x a m  does measure a m i n i m u m  

acceptable level of technical competence, it does not measure an in-depth 

understanding of accounting theory; it does not measure oral, written (except to a 

limited extent) or computer communication skills; it does not measure a general 

understanding of the basic disciplines of Business Administration (Finance, 

M a n a g e m e n t ,  Marketing, Personnel Relations); it does not measure any 

understanding of Economics or our system of m o n e y  and banking. Finally, it does 

not measure any understanding of the basic liberal arts. W e  expect the university- 

trained Certified Public Accountant to be proficient in all these areas. That 

proficiency is measured b y  a level of educational attainment, not b y  passage of the 

C P A  exam.

3) T h e  150-hour requirement is a developing national standard. The standard is 

being accepted because our society expects a great degree of professionalism from its 

Certified Public Accountants. T h e  standard is being accepted because it will enhance 

the quality of C P A  services rendered to the general public. T h e  accounting 

professional has been significantly criticized for the audit failures so m u c h  in the 

n e w s  in recent years. There exists an expectation gap between the public 

expectations of C P A s  and w h a t  C P A s  have been able to provide. T h e  standard is 

being accepted in an  effort to decrease that gap. W e  don't w a n t  Alaskan C P A s  left 

behind as this n e w  standard does bec o m e  the national standard. That will result in 

reciprocity problems as Alaskan C P A s  practice in other jurisdictions. It will also lead 

to a national perception that Alaska is a second-class state where the public 

accounting profession does nut measure u p  to national standards.

Finally, I w a n t  to c o m m e n t  on Lwo objections I understand were expressed in your 

recent C o m m i t t e e  hearing.

First, I understand there w a s  s o m e  objection to the lengthy effective date lag period. 

T h e  date w a s  arbitrarily chosen in an attempt to m a k e  this provision less 

controversial. Actually, the Board w o u l d  endorse a closer effective date. W e  do 

need s o m e  lag time so that students currently enrolled in accounting programs are 

not presented with n e w  requirements after they have chosen their career path. I do

Senators Pearce and Halford

March 21, 1 9 9 1
Page 3

School of McndC-ment prcccrrj in business cdminiJtration and acynuiilin.x unr urmniili:rl by the A/nsricon Assembly of Colfcjjole Schools o f  Business.



agree that an immediate change in requirements w o u l d  be unfair to current 

students. W e  also need s o m e  lag time to give our university programs time to plan 

a n d  implement a program. I believe an effective date of 1997 or so w o u l d  be very 

appropriate.

Secondly, I understand that s o m e  opposition stems from budgetary considerations.

It is feared that the university accounting programs will use the n e w  requirements 

as a lever for substantially increased budgets. I d o  agree there will be s o m e  

implementation costs; however, I d o  not believe those cost increases will (or 

should) be substantial. T h e  increase in courses will not be totally in the accounting 

departments. A s  I have tried to indicate, this n e w  requirements will allow for 

increased coursework in communications, computer, and liberal arts. M u c h  of the 

increase in accounting coursework will be in courses already being offered. For 

example, at U A F ,  a student currently chooses Lwo of five senior level accounting 

courses to m e e t  baccalaureate requirements. I w o u l d  expect all five of those courses 

to be required in the 150-hour program.

I w o u l d  advocate that each University of Alaska Accounting p r o g r a m  appoint a 150- 

hour committee c o m p o s e d  of practicing CPAs, accounting faculty, university 

administration, general public and business representatives, a n d  legislative 

representatives to plan implementation of the n e w  requirement. I pledge to y o u  

that the State Board of Accountancy will w o r k  for a cost-effective implementation. I 

also pledge that I, as a 17-year m e m b e r  of the U A P  Accounting faculty, will w o r k  for 

a cost-effective implementation.

T h e  State Board urges the Senate to reconsider the 150-hour requirement. The State 

Board has studied this question at length. W e  truly believe this requirement is in 

the public interest.

Sincerely yours,

Senators Pearce and Halford

March 21,1991
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T o m  Bartlett, C P A

Chair-Alaska State ‘ •

Board of Accountancy

T B / a a w  * ■

cc: Rep. M a r k  Boyer

Dr. Helen "Nanne" Meyers

Assistant to Vice President, Statewide Academic Affairs 

University of Alaska, Statewide System
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SENATE CS FOR CS FOR HOUSE BILL NO. 13 (L&C)

LN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

BY THE SENATE LABOR & COMMERCE COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVE BOYER

A BILL 

FOR AN ACT ENTITLED

1 "A n Act relating to public accountancy; and providing for an effective date."

2 BE IT  ENACTED BY THE LEGISLATURE O F TH E STATE OF ALASKA:

3 * Section 1. AS 08.03.010(c)(I7) is amended to read:

4 (17) Board of Public Accountancy (AS 08.04.010) - June 30, 1995 [1992];

5 * Sec. 2. AS 08.04 is amended by adding a new section to read:

6 Sec. 08.04.005. PURPOSE. It is the policy of the state, and the purpose of this chapter,

7 to promote the reliability of information that is used for guidance in Financial transactions or

8 assessing the Financial status or performance of commercial, noncommercial, and governmental

9 enterprises. The public interest requires that

10 (1) persons professing special competence in accountancy or who offer assurance

11 as to the reliability or fairness of presentation of financial information should demonstrate their

12 qualifications to do so, and that persons who have not demonstrated and maintained adequate

13 qualifications should not be permitted to hold themselves out as having special competence or

14 to offer assurance about their actions;

-1- SCS CSHB 13(L&C)
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1 (2) the professional conduct of persons licensed as having special competence in

2 accountancy should be regulated in all aspects of the practice of public accountancy;

3 (3) a public authority competent to prescribe and assess the qualifications and to

4 regulate the professional conduct of practitioners o f public accountancy should be established;

5 and

6 (4) the use of titles relating to the practice of public accountancy that are likely

7 to mislead the public as to the status or competence of the persons using these titles should be

8 prohibited.

9 * Sec. 3. AS 08.04.020 is amended to read:

10 Sec. 08.04.020. APPOINTMENT AND QUALIFICATIONS OF BOARD, (a) The board

11 consists of seven members appointed by the governor. Each member shall be a resident of this

12 state for at least one year. Five members shall be certified public accountants or public

13 accountants and two members shall be public members [IN ACCORDANCE WITH

14 AS 08.01.025].

15 (b ) Except for public members, no one may be appointed who does not hold a current

16 certificate or license and who is not eligible to receive permits under this chapter. Public

17 members may not be employed by a person licensed under this chapter or by a business entity

18 holding a permit under this chapter. Notwithstanding AS 08.01.025, an accountant who is not

19 certified or licensed under this chapter and is not engaged in the practice of public

20 accountancy in violation of this chapter is eligible for appointm ent as a public m em ber

21 under this section.

22 * Sec. 4. AS 08.04 is amended by adding a new section to read:

23 Sec. 08.04.025. MEETINGS OF BOARD. The board shall hold a minimum of four

24 meetings a year.

25 * Sec. 5. AS 08.04.120 is repealed and reenacted to read:

26 Sec. 08.04.120. EDUCATIONAL AND EXPERIENCE REQUIREMENTS. The

27 education and experience requirements for an applicant are as follows:

28 (1) a baccalaureate degree or its equivalent conferred by a college or university

29 acceptable to the board, with an accounting concentration or equivalent as determined by the

30 board by regulation to be appropriate, and two years of accounting experience satisfactory to the

31 board; or

WORK DRAFT WORK DRAFT WORK DRAFT
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1 (2) a baccalaureate degTee or its equivalent conferred by a college or university

2 acceptable to the board and three years of accounting experience satisfactory to the board.

3

4 * Sec. 6. AS 08.04.130 is amended to read:

5 Sec. 08.04.130. EXAMINATION. An applicant shall pass a written examination in

6 accounting and reporting, in auditing, and in other related subjects that [THEORY OF

7 ACCOUNTS, IN ACCOUNTING PRACTICE, IN AUDITING AND IN OTHER RELATED

8 SUBJECTS WHICH] the board determines appropriate. The examination shall be designated in

9 advance by the board as an examination for the certificate of certified public accountant. The

10 board shall use the uniform certified public accountant [ACCOUNTANTS’] examination and

11 advisory grading service, if available.

12 * Sec. 7. AS 08.04.150 is amended to read:

13 Sec. 08.04.150. [EXPERIENCE] PREREQUISITE FOR CERTIFICATE. An applicant

14 who is within 18 sem ester hours of meeting o r has m et [MEETS] the

15 undergraduate  educational requirements of AS 08.04.120 may take the examination whether or

16 not the applicant has met the other [EXPERIENCE] requirements of that section. However an

17 applicant shall meet the other [EXPERIENCE] requirements of AS 08.04.120 before the appli-

18 cant is entitled to receive a certificate.

19 * Sec. 8. AS 08.04.160 is amended to read:

20 Sec. 08.04.160. REEXAMINATION. An applicant who fails an examination may take

21 as many examinations as the applicant chooses. An applicant who receives a passing grade in

22 at least two subjects o r who has received a passing grade in accounting practice before

23 Mav 1, 1994, [OP. IN AT LEAST TWO OF THE OTHER SUBJECTS] has the right to be

24 reexamined in only the remaining subjects at succeeding examinations within five years after the

25 first examination if the applicant takes an examination in the remaining subjects at least once

26 each calendar year unless excused by the board for good cause. An applicant who receives a

27 passing grade in the remaining subjects has passed the entire examination. An applicant must

28 attain a minimum grade of 50 percent on each subject required to be w ritten but not passed

29 at an exam ination sitting to receive credit for passing subjects on which a grade of at least

30 75 percent was attained at that sitting.

31 * Sec. 9. AS 08.04.170 is amended to read:

•3- SCS CSHB 13(L&C)
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1 Sec. 08.04.170. EXAMINATION STANDARDS. An applicant passes th ' examination

2 by attaining a grade of at least 75 percent in each subject in which the applicant is examined.

3 The board may give credit to an applicant who has passed all or pan of the examinadon in

4 another state if the board determines that the standards under which the examination was held

5 are as high as the standards established for the examination in this state.

6  * Sec. 10. AS 08.04.170 is amended by adding new subsections to read:

7 (b) A candidate must, at each examination taken, be examined or reexamined in all

8 subjects for which conditional credit has not been given.

9 (c) The board may in particular cases waive or defer any of the requirements of

10 AS 08.04.160 - 08.04.170 regarding the circumstances in which the various subjects of the

11 examination must be passed upon a showing that, by reason of circumstances beyond the

12 applicant’s control, the applicant was unable to meet the requirement.

13 (d) The applicant must attain a minimum grade of 50 percent on each pan not passed at

14 that examination sitting to receive credit for passing subjects on which a grade o f at least 75

15 percent was attained at that sitting.

16 * Sec. 11. AS 08.04 is amended by adding a new section to read:

17 Sec. 08.04.426. QUALITY REVIEW, (a) The board may by regulation require, on

18 either a uniform or a random basis, as a condition to issuance and renewal of permits under this

19 section, that applicants undergo a quality review conducted in a manner the board may specify.

20 The regulations must

21 (1) be adopted reasonably in advance of the time when they are first required to

22 be met;

23 (2) provide that the cost of a quality review is borne by the applicant;

24 (3) include a provision that allows an applicant to show that the applicant has

25 satisfied the requirement of this section by undergoing a satisfactory quality review performed

26 for other purposes that was substantially equivalent to quality reviews generally required under

27 this section; the board may not require that a copy of the review report for a review found to be

28 substantially equivalent under this paragraph be submitted to the board if the organization that

29 administered the review requires termination of the person's firm from its quality review program

30 if the firm refuses to cooperate with required remedial or corrective actions, fails to correct

31 material deficiencies, or is found to be so seriously deficient in its performance that education
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1 and remedial corrective actions are not adequate; the board shall by regulation require an

2 organization that performs reviews that are substantially equivalent under this paragraph to report

3 to the board concerning which Firms are in its quality review program, their most recent report

4 dates, and whether they have been terminated from the program.

5 (b) The board may by regulation establish criteria for determining when the results of

6 a quality review under this section are satisfactory to the board. The board may renew a permit

7 to practice when the results of a quality review under this section are unsatisfactory to the board

8 if the applicant agrees to follow a particular education or remedial program prescribed by the

9 board.

10 (c) Failure by an applicant for renewal of a permit to practice to undergo a quality review

11 under this section constitutes grounds for revocation, suspension, or refusal to renew the permit

12 under AS 08.04.450 unless the board determines that failure to have been due to reasonable cause

13 or excusable neglect.

14 (d) The board may relax or suspend the quality review requirement for applicants who

15 certify that they have not issued a report on audited or reviewed Financial statements during the

16 two years immediately preceding the application.

17 (e) A report received by the board for a quality review under this section is confidential

18 and not subject to public inspection or copying under AS 09.25.110 - 09.25.120 unless the report

19 becomes pan of the record of a disciplinary hearing.

20 * Sec. 12. AS 08.04.450 is amended to read:

21 Sec. 08.04.450. REVOCATION OR SUSPENSION OF CERTIFICATE, LICENSE,

22 REGISTRATION, OR PERMIT. In addition to its powers under AS 08.01.075, the [THE]

23 board may revoke or suspend a cenificate or license, or may revoke, suspend, or refuse to renew

24 any permit, or may censure any cenificate holder, licensee, registrant, or permit holder for

25 (1) fraud or deceit in obtaining any cenificate, license, registration, or permit

26 required by this chapter.

27 (2) dishonesty or gross negligence in the practice of public accounting, or other

28 acts discreditable to the accounting profession;

29 (3) violation of any provision of AS 08.04.500 - 08.04.610;

30 (4) violation of a rule of professional conduct or other regulation adopted by the

31 board;
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1 (5) conviction of a felony under the laws of any state or of the United States;

2 (6) conviction of any crime, an essential element of which is dishonesty or fraud,

3 under the laws of any state or of the United States;

4 (7) cancellation, revocation, suspension, or refusal to renew authority to practice

5 as a certified public accountant or public accountant in any other state for any cause other than

6 failure to pay an annual registration fee;

7 (8) suspension or revocation of the right to practice before any state or federal

8 agency; [OR]

9 (9) [REPEALED

10 (10)] failure of a certified public accountant to satisfy the continuing education

11 requirements prescribed by the board under AS 08.04.425, except as conditioned, relaxed or

12 suspended by the board under AS 08.04.425(c) and (d); or

13 (10) failure of a certified public accountant to satisfactorily complete a quality

14 review under AS 08.04.426 except as conditioned, relaxed, or suspended bv the board under

15 AS 08.04.426(b) - (d).

16 * Sec. 13. AS 08.04 is amended by adding a new section to read:

17 Sec. 08.04.505. ISSUANCE OF REPORTS. Only a person or firm that holds a valid

18 peimit issued under this chapter may issue a report on financial statements o f another person,

19 firm, organization, or governmental unit. This restriction does not apply to

20 (1) an officer, partner, or employee of a firm or organization affixing that person’s

21 signature to a statement or report in reference to the financial affairs of the firm or organization

22 with wording designating the position, title, or office that the person holds in the firm or

23 organization;

24 (2) an act of a public official or employee in the performance official duties;

25 (3) the performance by persons of othei services involving the use of accounting

26 skills, including the preparation of tax returns, management advisory services, and the preparation

27 of financial statements without the issuance of repons on them.

28 * See. 14. AS 08.04.580 is amended to read:

29 Sec. 08.04.580. PARTNERSHIP POSING AS ACCOUNTANTS OR AUDITORS. A

30 person may not sign or affix a pannership name to anv accounting or financial statem ent, or

31 opinion or report on anv accounting o r financial statem ent with anv wording indicating that
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1 it is a partnersh ip  composed of certified public accountants o r public accountants or with

2 any wording indicating that the [IT IS A] partnership has [COMPOSED OF ACCOUNTANTS

3 OR AUDITORS OR PERSONS HAVING] expen knowledge in accounting or auditing [TO ANY

4 ACCOUNTING OR FINANCIAL STATEMENT, OR TO ANY OPINION ON, REPORT ON,

5 OR CERTIFICATE TO ANY ACCOUNTING OR FINANCIAL STATEMENT] unless the

6 pannership holds a live permit, is practicing under its registered name, and its offices in this state

7 for the practice of public accounting are maintained as required by AS 08.04.360 - 08.04.380.

8 * Sec. 15. AS 08.04.590 is amended to read:

9 Sec. 08.04.590. USE OF TITLE WITH CORPORATE NAME. A person may not sign

10 or affix a corporate name to anv accounting or financial statem ent, o r opinion or report on

11 anv accounting o r financial statem ent with anv wording indicating tha t it is a corporation

12 composed of certified public accountants or public accountants or with any wording

13 indicating that the [IT IS A] corpotation has [PERFORMING SERVICES AS ACCOUNTANTS

14 OR AUDITORS, OR COMPOSED OF ACCOUNTANTS OR AUDITORS OR PERSONS

15 HAVING] expen knowledge in accounting or auditing [TO ANY ACCOUNTING OR

16 FINANCIAL STATEMENT, OR TO ANY OPINION OR REPORT ON OR CERTIFICATE TO

17 ANY ACCOUNTING OR FINANCIAL STATEMENT] unless the corporation holds a live

18 permit, is practicing under its registered name, and its offices in this state for the practice of

19 public accounting are maintained as required by AS 08.04.360 - 08.04.380.

20 * Sec. 16. AS 08.04 is amended by adding a new section to read:

21 Sec. 08.04.662. CONFIDENTIAL COMMUNICATIONS, (a) A licensee, or a panner,

22 officer, shareholder, or employee of a licensee, may not reveal information communicated to the

23 licensee by a client about a matter concerning which the client has employed the licensee in a

24 professional capacity. This section does not apply to

25 (1) information required to be disclosed by the standards of the public

26 accountancy profession in reporting on the examination of financial statements;

27 (2) the release of information the client has authorized the licensee to reveal;

28 (3) information revealed as pan of the discovery of evidence related to a coun

29 or administrative proceeding or introduced in evidence in a coun or administrative proceeding;

30 (4) information revealed in ethical investigations conducted by private professional

31 organizations; or
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1 (5) information revealed in the course of a quality review under AS 08.04.426.

2 (b) Client information obtained by the board under (a)(3) - (5) of this section is

3 confidential and is not a public record for purposes of AS 09.25.110 - 09.25.140.

4 * Sec. 17. AS 08.04.680 is amended by adding new subsections to read:

5 (5) "quality review" means a study, appraisal, or review of one or more aspects

6 of the professional work of a person or firm in the practice of public accountancy, by a person

7 or persons who hold certificates and who are not affiliated with the person or firm being

8 reviewed, conducted as prescribed under AS 08.04.426;

9 (6) "report," when used with reference to financial statements, means an opinion,

10 report, or other form of language that states or implies assurance as to the reliability of financial

11 statements and that also includes or is accompanied by a statement or implication that the person

12 or firm issuing it has special knowledge or competency in accounting or auditing; a statement

13 or implication of special knowledge or competence may arise from use by the issuer of the report

14 of names or tides indicating that the issuer is a certified public accountant or auditor, or from the

15 language of the report itself; "report" includes any form of language that disclaims an opinion

16 when the form of the language is conventionally understood to imply a positive assurance as to

17 the reliability of the financial statements referred to or special competence on the pan of the

18 person or firm issuing the language; and "repon" includes any other form of language that is

19 conventionally understood to imply such assurance or such special knowledge or competence;

20 "repon" does not include compilation of financial statement language that does not express or

21 imply assurance or special knowledge or competence.

22 * Sec. 18. Section 5 of this Act takes effect January 1, 1992.

23 * Sec. 19. Section 9 o f this Act and AS 08.04.170(d), enacted by sec. 11 of this Act, take effect

24 January 1, 1994.
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A p r i l  6 ,  1 9 9 1
D R A F T

D e a r  :

A f t e r  e x t e n s i v e  d e l i b e r a t i o n s ,  t h e  S e n a t e  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e  p a s s e d  o u t  S e n a t e  C o m m i t t e e  S u b s t i t u t e  fcr C o m m i t t e e  
S u b s t i t u t e  f o r  H o u s e  B i l l  13 (L a b o r  & C o m m e r c e ) . T h i s  
l e g i s l a t i o n  d e a l s  w i t h  t h e  i s s u e  of  p u b l i c  a c c o u n t a r . y  in A l a s k a .

T h e  C o m m i t t e e  h e l d  t w o  p u b l i c  t e l e c o n f e r e n c e d  h e a r i n g s  o n  t h e  
l e g i s l a t i o n  a n d  a d o p t e d  s e v e r a l  a m e n d m e n t s .  T h e  s u n s e t  d a t e  of 
t h e  B o a r d  o f  P u b l i c  A c c o u n t a n c y  w a s  e x t e n d e d  f r o m  J u n e  30, 1992 
t o  J u n e  30, 1995. A d d i t i o n a l l y ,  p r o v i s i o n  w a s  m a d e  f o r  t h e  
g o v e r n o r  t o  c o n s i d e r  n o n - c e r t i f i e d  p u b l i c  a c c o u n t a n t s  f o r  
a p p o i n t m e n t  t o  t h e  p u b l i c  m e m b e r  s e a t s  o n  t h e  bo a r d .  E d u c a t i o n a l  
r e q u i r e m e n t s  f o r  a t t a i n i n g  a C P A  c e r t i f i c a t e  w e r e  e n h a n c e d  a n d  
p r o v i s i o n  f o r  c o n s u m e r  p r o t e c t i o n  t h r o u g h  q u a l i t y  a s s u r a n c e  
r e v i e w s  w a s  i n c l u d e d  in t h e  l e g i s ] a t i o n .

I n t e n t  l a n g u a g e  a d o p t e d  b y  t h e  C o m m i t t e e  a l s o  r e q u i r e s  t h e  S t a t e  
B o a r d  o f  P u b l i c  A c c o u n t a n t s  t o  w o r k  w i t h  t h e  U n i v e r s i t y  o f  A l a s k a  
t o  d e v e l o p  a p l a n  t h a t  r e q u i r e s  a t o t a l  o f  150 h o u r s  o f  c o u r s e  
c r e d i t s  f o r  an  a p p l i c a n t  t o  o b t a i n  l i c e n s u r e .  T h e  p l a n  is 
r e q u i r e d  t o  a d d r e s s  c o u r s e  i m p a c t  as  w e l l  as b u d g e t  n e e d s  of t h e  
u n i v e r s i t y  a n d  s h o u l d  b e  t a r g e t e d  f o r  a y e a r  2 0 0 0  i m p l e m e n t a t i o n  
date. T h i s  p l a n  m u s t  b e  s u b m i t t e d  t o  t h e  l e g i s l a t u r e  b y  the 
f i r s t  d a y  o f  t h e  1993 se s s i o n .

H o u s e  B i l l  13 is n o w  in t h e  S e n a t e  F i n a n c e  C o m m i t t e e  for f u r t h e r  
work.



T h a n k  y o u  f o r  y o u r  i n t e r e s t  in  t h e  l e g i s l a t i o n .  P u b l i c  
i n v o l v e m e n t  in t h e  l e g i s l a t i v e  p r o c e s s  is w h a t  m a k e s  t h e  s y s t e m  
w o r k  e f f e c t i v e l y .

S i n c e r e l y ,

D r u e  P e a r c e  

D R : r r m



■ ■

WORK DRAFT WORK DRAFT

7-LS0168XP
Luckhaupt

3/27/91

WORK DRAFT

S E N A T E  C S  F O R  C S  F O R  H O U S E  B I L L  N O .  13 (L&C) 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G I S L A T U R E  - FIRST S E S S I O N

BY THE SENATE LABOR & COMMERCE COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVE BOYER

A BILL 

FOR AN ACT ENTITLED

1 "A n Act relating to public accountancy; and providing for an effective date."

2 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. AS 08.03.010(c)(17) is amended to read:

4 (17) Board of Public Accountancy (AS 08.04.010) - June 30, 1993 [1992];

5 * Sec. 2. AS 08.04 is amended by adding a new section to read:

6 Sec. 08.04.005. PURPOSE. It is the policy of the state, and the purpose of this chapter,

7 to promote the reliability of information that is used for guidance in Financial transactions or

8 assessing the financial status or performance of commercial, noncommercial, and governmental

9 enterprises. The public interest requires that

10 (1) persons professing special competence in accountancy or who offer assurance

11 as to the reliability or fairness of presentation of financial information should demonstrate their

12 qualifications to do so, and that persons who have not demonstrated and maintained adequate

13 qualifications should not be permiued to hold themselves out as having special competence or

14 to offer assurance about their actions;
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1 (2) the professional conduct of persons licensed as having special competence in

2 accountancy should be regulated in all aspects of the practice of public accountancy;

3 (3) a public authority competent to prescribe and assess the qualifications and to

4 regulate the professional conduct of practitioners of public accountancy should be established;

5 and

6 (4) the use of titles relating to the practice of public accountancy that are likely

7 to mislead the public as to the status or competence of the persons using these titles should be

8 prohibited.

9 * Sec. 3. AS 08.04.020 is amended to read:

10 Sec. 08.04.020. APPOINTMENT AND QUALIFICATIONS OF BOARD, (a) The board

11 consists of seven members appointed by the governor. Each member shall be a resident of this

12 state for at least one year. Five members shall be certified public accountants or public

13 accountants and two members sh^ll be public members [IN ACCORDANCE WITH

14 AS 08.01.025].

15 (b ) Except for public members, no one may be appointed who does not hold a current

16 cenificate or license and who is not eligible to receive permits under this chapter. Public

17 members may not be employed by a person licensed under this chapter or by a business entity

18 holding a permit under this chapter. Notwithstanding AS 08.01.025. an accountant who is not

19 certified o r licensed under this chap ter and is not engaged in the practice of public

20 accountancy in violation of this chap ter is eligible for appointm ent as a public m em ber

21 under this section.

22 * Sec. 4. AS 08.04 is amended by adding a new section to read:

23 Sec. 08.04.025. MEETINGS OF BOARD. The board shall hold a minimum of four

24 meetings a year.

25 * Sec. 5. AS 08.04.120 is repealed and reenacted to read:

26 Sec. 08.04.120. EDUCATIONAL AND EXPERIENCE REQUIREMENTS. The

27 education and experience requirements for an applicant are as follows:

28 (1) a baccalaureate degree or its equivalent conferred by a college or university

29 acceptable to the board, with an accounting concentration or equivalent as determined by the

30 board by regulation to be appropriate, and two years of accounting experience sat: factory to the

31 board; or
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(2) a baccalaureate degree or its equivalent conferred by a college or university 

acceptable to the board and three years of accounting experience satisfactory to the board.

* Sec. 6. AS 08.04.130 is amended to read:

Sec. 08.04.130. EXAMINATION. An applicant shall pass a written examination in 

accounting and reporting, in auditing, and in o ther related subjects th a t [THEORY OF 

ACCOUNTS, IN ACCOUNTING PRACTICE, IN AUDITING AND IN OTHER RELATED 

SUBJECTS WHICH] the board determines appropriate. The examination shall be designated in 

advance by the board as an examination for the certificate of certified public accountant. The 

board shall use the uniform certified public accountant [ACCOUNTANTS’] examinadon and 

advisory grading service, if available.

* Sec. 7. AS 08.04.150 is amended to read:

Sec. 08.04.150. [EXPERIENCE] PREREQUISITE FOR CERTIFICATE. An applicant 

who is within 18 sem ester hours of meeting o r has met [MEETS] the 

underg raduate  educadonal requirements of AS 08.04.120 may take the examination whether or 

not the applicant has met the o ther [EXPERIENCE] requirements of that section. However an 

applicant shall meet the o ther [EXPERIENCE] requirements of AS 08.04.120 before the appli­

cant is entitled to receive a certificate.

* Sec. 8. AS 08.04.160 is amended to read:

Sec. 08.04.160. REEXAMINATION. An applicant who fails an examination may take 

as many examinations as the applicant chooses. An applicant who receives a passing grade in 

a t least two subjects o r who has received a passing grade in accounting practice before 

Mav 1. 1994, [OR IN AT LEAST TWO OF THE OTHER SUBJECTS] has the right to be 

reexamined in only the remaining subjects at succeeding exanfiations within five years after the 

first examination if the applicant takes ar> examination in rhe remaining subjects at least once 

each calendar year unless excused by the board for good cause. An applicant who receives a 

passing grade in the remaining subjects has passed the entire examination. An applicant must 

attain  a minim um  grade of 50 percent on each subject required  to be w ritten but not passed 

a t an exam ination sitting to receive credit for passing subjects on which a grade of at least 

75 percent was attained at that sitting.

* Sec. 9. AS 08.04.170 is amended to read:

Sec. 08.04.170. EXAMINATION STANDARDS. An applicant passes the examination
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1 by attaining a grade of at least 75 percent in each subject in which the applicant is examined.

2 The board may give credit to an applicant who has passed all or pan of the examination in

3 another state if the board determines that the standards under which the examination was held

4 are as high as the standards established for the examination in this state.

5 * Sec. 10. AS 08.04.170 is amended by adding new subsections to read:

6 (b) A candidate must, at each examination taken, be examined or reexamined in all

7 subjects for which conditional credit has not been given.

8 (c) The board may in particular cases waive or defer any of the requirements of

9 AS 08.04.160 - 08.04.170 regarding the circumstances in which the various subjects of the

10 examination must be passed upon a showing that, by reason of circumstances beyond the

11 applicant’s control, the applicant was unable to meet the requirement.

12 (d) The applicant must attain a minimum grade of 50 percent on each part not passed at

13 that examination sitting to receive credit for passing subjects on which a grade of at least 75

14 percent was attained at that sitting.

15 * Sec. 11. AS 08.04 is amended by adding a new section to read:

16 Sec. 08.04.426. QUALITY REVIEW, (a) The board may by regulation require, on

17 either a uniform or a random basis, as a condition to issuance and renewal of permits under this

18 section, that applicants undergo a quality review conducted in a manner the board may specify.

19 The regulations must

20 (1) be adopted reasonably in advance of the time when they are first required to

21 be met;

22 (2) provide that the cost of a quality review is borne by the applicant;

23 (3) include a provision that allows an applicant to show that the applicant has

24 satisfied the requirement of this section by undergoing a satisfactory quality review performed

25 for oiher purposes that was substantially equivalent to quality reviews generally required under

26 this section; the board may not require that a copy of the review report for a review found to be

27 substantially equivalent under this paragraph be submitted to the board if the organization that

28 administered the review requires termination of the person’s firm fiom its quality review program

29 if the firm refuses to cooperate with required remedial or corrective actions, fails to correct

30 material deficiencies, or is found to be so seriously deficient in its performance that education

31 and remedial corrective actions are not adequate; the board shall by regulation require an
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1 organization that performs teviews that are substantially equivalent under this paragraph to report

2 to the board concerning which firms are in its quality review program, their most recent report

3 dates, and whether they have been terminated from the program.

4 (b) The board may by regulation establish criteria for determining when the results of

5 a quality review under this section are satisfactory to the board. The board may renew a permit

6 to practice when the results of a quality review under this section are unsatisfactory to the board

7 if the applicart agrees to follow a particular education or remedial program prescribed by the

8 board.

9 (c) Failure by an applicant for renewal of a permit to practice to undergo a quality review

10 under this section constitutes grounds for revocation, suspension, or refusal to renew the permit

11 under AS 08.04.450 unless the board determines that failure to have been due to reasonable cause

12 or excusable neglect.

13 (d) The board may relax or suspend the quality review requirement for applicants who

14 certify that they have not issued a report on audited or reviewed financial statements during the

15 two years immediately preceding the application.

16 (e) A repon received by the board for a quality review under this section is confidential

17 and not subject to public inspection or copying under AS 09.25.110 - 09.25.120 unless the repon

18 becomes pan of the record o f a disciplinary hearing.

19 * Sec. 12. AS 08.04.450 is amended to read:

20 Sec. 08.04.450. REVOCATION OR SUSPENSION OF CERTIFICATE, LICENSE,

21 REGISTRATION OR PERMIT. In addition to its powers under AS 08.01.075, the [THE]

22 board may revoke or suspend a certificate or license, or may revoke, suspend, or refuse to renew

23 any permit, or may censure any cenificate holder, licensee, registrant, or permit holder for

24 (1) fraud or deceit in obtaining any certificate, license, registration, or permit

25 required by this chapter,

26 (2) dishonesty or gross negligence in the practice of public accounting, or other

27 acts discreditable to the accounting profession;

28 (3) violation of any provision of AS 08.04.500 - 08.04.610;

29 (4) violation of a rule of professional conduct or other regulation adopted by the

30 board;

31 (5) conviction of a felony under the laws of any state or of the United States;

WORK DRAFT WORK DRAFT WORK DRAFT

•5-
■V»'v >.v: - :r .r io r : ! DELETES TEXT 3EACXETEDJ

SCS CSII4 13(L&C)



1 (6) conviction of any crime, an essential element of which is dishonesty or fraud,

2 under the laws o f any state or of the United States;

3 (7) cancellation, revocation, suspension, or refusal to renew authority to practice

4 as a certified public accountant or public accountant in any other state for any cause other than

5 failure to pay an annual registration fee;

6 (8) suspension or revocation of the right to practice before any state or federal

7 agency; [OR]

8 (9) [REPEALED

9 (10)] failure of a certified public accountant to satisfy the continuing education

10 requirements prescribed by the board under AS 08.04.425, except as conditioned, relaxed or

11 suspended by the board under AS 08.04.425(c) and (d); or

12 (10) failure of a certified public accountant to satisfactorily complete a quality

13 review under AS 08.04.426 except as conditioned. relaxed, o r suspended bv the board  under

14 AS 08.04.426(b) • (d).

15 * Sec. 13. AS 08.04 is amended by adding a new section to read:

16 Sec. 08.04.505. ISSUANCE OF REPORTS. Only a person or firm that holds a valid

17 permit issued under this chapter may issue a repon on financial statements of another person,

18 firm, organization, or governmental unit. This restriction does not apply to

19 (1) an officer, partner, or employee of a firm or organization affixing that person's

20 signature to a statement or repon in reference to the financial affairs of the firm or organization

21 with wording designating the position, title, or office that the person holds in the firm or

22 organization;

23 (2) an act of a public official or employee in the performance of official duties;

24 (3) the performance by persons of other services involving the use o f accounting

25 skills, including the preparation of tax returns, management advisory services, and the preparation

26 of financial statements without the issuance of reports on them.

27 * Sec. 14. AS 08.04.580 is amended to read:

28 Sec. 08.04.580. PARTNERSHIP POSING AS ACCOUNTANTS OR AUDITORS. A

29 person may not sign or affix a partnership name to anv accounting or financia> statem ent, or

30 opinion or report on anv accountinu o r financial statem ent with anv wording indicating that

31 it is a partnersh ip  composed of certified public accountants o r public accountants o r with
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1 any wording indicating that the [IT IS A] partnership has [COMPOSED OF ACCOUNTANTS

2 OR AUDITORS OR PERSONS HAVING] expert knowledge in accounting or auditing [TO ANY

3 ACCOUNTING OR FINANCIAL STATEMENT, OR TO ANY OPINION ON, REPORT ON,

4 OR CERTIFICATE TO ANY ACCOUNTING OR FINANCIAL STATEMENT] unless the

5 partnership holds a live permit, is practicing under its registered name, and its offices in this state

6 for the practice of public accounting are maintained as required by AS 08.04.360 - 08.04.380.

7 * Sec. 15. AS 08.04.590 is amended to read:

8 Sec. 08.04.590. USE OF TITLE WITH CORPORATE NAME. A person may not sign

9 or affix a corporate name to anv accounting or financial statem ent, or opinion or report on

10 anv accounting o r financial statem ent with anv wording indicating th a t it is a corporation

11 composed of certified public accountants o r public accountants or with any wording

12 indicating that the [IT IS A] corporation has [PERFORMING SERVICES AS ACCOUNTANTS

13 OR AUDITORS, OR COMPOSED OF ACCOUNTANTS OR AUDITORS OR PERSONS

14 HAVING] expert knowledge in accounting or auditing [TO ANY ACCOUNTING OR

15 FINANCIAL STATEMENT, OR TO ANY OPINION OR REPORT ON OR CERTIFICATE TO

16 ANY ACCOUNTING OR FINANCIAL STATEMENT] unless the corporation holds a live

17 permit, is practicing under its registered name, and its offices in this state for the practice of

18 public accounting are maintained as required by AS 08.04.360 - 08.04.3S0.

19 * Sec. 16. AS 08.04 is amended by adding a new section to read:

20 Sec. 08.04.662. CONFIDENTIAL COMMUNICATIONS, (a) A licensee, or a partner,

21 officer, shareholder, or employee of a licensee, may not reveal information communicated to the

22 licensee by a client about a matter concerning which the client has employed the licensee in a

23 professional capacity. This section does not apply to

24 (1) information required to be disclosed by the standards o f the public

25 accountancy profession in reporting on the examination of financial statements;

26 (2) the release of information the client has authorized the licensee to reveal;

27 (3) information revealed as part of the discovery of evidence related to a court

28 or administrative proceeding or introduced in evidence in a coun or administrative proceeding;

29 (4) information revealed in ethical investigations conducted by private professional

30 organizations; or

31 (5) information revealed in the course of a quality review under AS 08.04.426.
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1 (b) Client information obtained by the board under (a)(3) - (5) of this section is

2 confidential and is not a public record for purposes of AS 09.25.110 - 09.25.140.

3 * Sec. 17. AS 08.04.680 is amended by adding new subsections to read:

4 (5) "quality review" means a study, appraisal, or review of one or more aspects

5 of the professional work of a person or finn in the practice of public accountancy, by a person

6 or persons who hold certificates and who are not affiliated with the person or firm being

7 reviewed, conducted as prescribed under AS 08.04.426;

8 (6) "report," when used with reference to financial statements, means an opinion,

9 report, or other form of language that states or implies assurance as to the reliability of financial

10 statements and that also includes or is accompanied by a statement or implication that the person

11 or firm issuing it has special knowledge or competency in accounting or auditing; a statement

? 2 or implication of special knowledge or competence may arise from use by the issuer of the report

13 of names or titles indicating that the issuer is a certified public accountant or auditor, or from the

14 language of the report itself; "report" includes any form of language that disclaims an opinion

15 when the form of the language is conventionally understood to imply a positive assurance as to

16 the reliability o f the financial statements referred to or special competence on the part of the

17 person or firm issuing the language; and "report" includes any other form of language that is

18 conventionally understood to imply such assurance or such special knowledge or competence;

19 "report" does not include compilation of financial statement language that does not express or

20 imply assurance or special knowledge or competence.

21 * Sec. 18. Section 5 of this Act takes effect January 1, 1992.

22 * Sec. 19. Section 9 of this Act and AS 08.04.170(d), enacted by sec. 11 of this Act, take effect

23 January 1, 1994.
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SENATE CS FOR CS FOR HOUSE BILL NO. 13 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSTON

BY THE SENATE LABOR & COMMERCE COMMITTEE

Offered:
Referred:

Sponsor<s): REPRESENTATIVE BOYER

A BILL 

FOR AN ACT ENTITLED

"An Act relating to public accountancy; and providing for an effective date."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.03.010(c)(17) is amended to read:

(17) Board of Public Accountancy (AS 08.04.010) - June 30, 1993 [1992];

* Sec. 2. AS 08.04 is amended by adding a new section to read:

Sec. 08.04.005. PURPOSE. It is the policy of the state, and the purpose of this chapter, 

to promote the reliability of infonnadon that is used for guidance in financial transactions or 

assessing the financial status or performance of commercial, noncommercial, and governmental 

enterprises. The public interest requires that

(1) persons professing special competence in accountancy or who offer assurance 

as to the reliability or fairness of presentation of financial information should demonstrate their 

qualifications to do so, and that persons who have not demonstrated and maintained adequate 

qualifications should not be permitted to hold themselves out as having special competence or 

to offer assurance about their actions;
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