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Alaska State Legislature
Senator Drue Pearce, Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

A p r i l  25, 1 9 9 1

SENATE LA BO R  AND COM M ERCE  
COM M ITTEE

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3841

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

K e v i n  D o u g h e r t y ,  C o - C h a i r  
A d  H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  
2 5 0 1  C o m m e r c i a l  D r i v e ,  S u i t e  140 
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  t'r1_JBe«gfr£rty.

•xhe S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  is f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  
d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  in t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  i t  b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  is s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  

m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  

w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



Alaska State Legislature
Sonalor Drue Pearco, Chair
Senator Virginia Collins, Vice Chaii
Senator Dick Eliason 
Sonalor Rick Halford 
Sonalor Jay Kerttula

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 09811 
(907) 465-3044

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2010

A p r i l  25, 1 9 9 1

SENATE LA BO R  AND CO M M ERCE  
COM M ITTEE

M a t t  G r o t s k i e
A d  H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  
1 8 1 8  W. N o r t h e r n  L i g h t s  B l v d  
A n c h o r a g e ,  A K  9 9 5 1 7

D e a r

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  is f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  
d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  i t  b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  is s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  

m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



Alaska State Legislature
Sonalor Drue Pearco, Choir
Senator Virginia Collins, Vice Chair
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerltula

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99500 
(907) 561-2018

A p r i l  25, 1 9 9 1

SENATE LA BO R  AND  COM M ERCE  
C O M M IT rEE

J e f f  W e r t z
A d  H o c  C o m m i t t e e  o n  W o r k e r s 1 C o m p e n s a t i o n  
1 8 1 8  W. N o r t h e r n  L i g h t s  B l v d  
A n c h o r a g e ,  A K  9 9 5 1 7

D e a r  M r

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n c i g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  i s  f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  

d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  i t  b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  i s  s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  
m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



Alaska State Legislature
Senator Drue Pearco, Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

A p r i l  25, 1 9 9 1

SENATE LABOR  AND COM M ERCE 
COM M ITTEE

WHILE IN JUNEAU 
PO BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

S t e v e  B o y d
A d  H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  
1 8 1 8  W. N o r t h e r n  L i g h t s  B l v d  
A n c h o r a g e ,  A K  9 9 5 1 7

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  is f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  
d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a?;eas o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  it b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  cos t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  in t h a t  m a n n e r .

T h e r e  is s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  

q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  
m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  

c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



Alaska State Legislature
Senator Drue Pearce, Chair
S enator Virginia Collins, Vice Chair
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SENATE LA BO R  AND  COM M ERCE  
COM M ITTEE

J o e  T h o m a s

A d  H o c  C o m m i t t e e  o n  W o r k e r s ' C o m p e n s a t i o n  
1 8 1 8  W. N o r t h e r n  L i g h t s  B l v d  
A n c h o r a g e ,  A K  9 9 5 1 7

O

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  i s  f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  

d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  it b e t t e r  s e r v e s  t h e  n e e d s  of 
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  i s  s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  
m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  VICCA t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  
g r o u p .



RE: S B  2 1 9  T i t l e

S p o k e  w i t h  N o r d a l e .  S h e  t h i n k s  b i l l  w i l l  g e t  k i l l e d  i f  t i t l e  t o o  
t i g h t .  S h e  s u g g e s t s  -

" A n  A c t  r e l a t i n g  t o  w o r k e r s '  c o m p e n s a t i o n  a n d  c i v i l  l i a b i l i t y  f o r  
w o r k p l a c e  s a f e t y  i n s p e c t i o n s ;  a n d  p r o v i d e  g  f o r  a n  e f f e c t i v e  
d a t e . "

April 25, 1991

Drue -

t )y L
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Anchorage, Alaska 99501 April 29, 1991
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FAX: (907) £76-6593

R o d  M o u r a n t  

S e n a t e  C o m m i t t e e  o n  
L a b o r  a n d  C o m m e r c e  

P. 0, B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  Mr. M o u r a n t :

T h i s  l e t t e r  v/ill b e  in f o l l o w - u p  t o  o u r  t e l e p h o n e  
c o n v e r s a t i o n  o f  A p r i l  25 c o n c e r n i n g  t h e  r a m i f i c a t i o n s  o f  t h e  r e c e n t  
A l a s k a  S u p r e m e  C o u r t  d e c i s i o n  o f  L e s u e r - J o h n s o n  v. R o l l i n s - B u r d i c k  

H u n t e r . I h a v e  t a k e n  t h e  l i b e r t y  o f  e n c l o s i n g  a c o p y  o f  t h a t  
o p i n i o n  s o  t h a t  y o u  m a y  r e a d  it y o u r s e l f .  I t  h e l d  ( w i t h o u t  a n y  
s u b s t a n t i a l  a n a l y s i s )  t h a t  a p e r s o n  p l a y i n g  s o f t b a l l  f o r  a c o m p a n y -  
s p o n s o r e d  t e a m ,  w h e n  i n j u r e d  is e n t i t l e d  t o  w o r k e r s '  c o m p e n s a t i o n  
c o v e r a g e .  T h i s  b r o a d  v i e w  o f  c o v e r a g e  a d o p t e d  b y  t h e  S u p r e m e  C o u r t  
c o u l d  r e s u l t  i n  a s u b s t a n t i a l  i m p a c t  t o  m y  c l i e n t ,  t h e  A n c h o r a g e  
S o f t b a l l  A s s o c i a t i o n ,  t h o u s a n d s  o f  p l a y e r s  a n d  o t h e r  r e c r e a t i o n a l  

l e a g u e s  a c r o s s  t h e  s t a t e .

T h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t  is p r e m i s e d  o n  t h e  
e x i s t e n c e  o f  t h e  e m p l o y m e n t  r e l a t i o n s h i p  a t  t h e  t i m e  o f  t h e  i n j u r y .
( A . S .  2 3 . 3 0 . 0 1 0  & .020) W h i l e  I a p p r e c i a t e  t h a t  t h e  S u p r e m e  C o u r t  
v i e w s  t h e  c o v e r a g e  o f  t h e  A c t  v e r y  e x p a n s i v e l y ,  I d o n ' t  b e l i e v e
t h a t  i t  is r e a s o n a b l e  f o r  a n  e m p l o y e r  w h o  m e r e l y  p a y s  a
r e g i s t r a t i o n  f e e  t o  p o t e n t i a l l y  i n c u r  l i a b i l i t y  u n d e r  h i s  
c o m p e n s a t i o n  p o l i c y  f o r  a n y  i n j u r i e s  o c c a s i o n e d  o n  t h e  s p o r t s  
f i e l d .  I b e l i e v e  it is u n l i k e l y  t h a t  t h e  s p o n s o r s  o f  t e a m s  in 
c h u r c h  d a r t  l e a g u e s ,  l a w y e r s  b o w l i n g  l e a g u e s ,  e v e n  t h e  l e g i s l a t i v e  
s o f t b a l l  l e a g u e  u n d e r s t a n d  t h a t  n o w  a n y  e m p l o y e e  w h o  is i n j u r e d  in
t h e s e  s p o r t i n g  e v e n t s ,  i f  t h e  i n j u r y  o c c u r s  w h i l e  o n  a c o m p a n y
s p o n s o r e d  t e a m ,  h a s  a v a l i d  w o r k e r s '  c o m p e n s a t i o n  c l a i m ,  nr I
b e l i e v e  t h e  l e g i s l a t u r e  i n t e n d e d  s u c h  w h e n  it e s t a b l i s h  . 

c u r r e n t  T i t l e  23, C h a p t e r  30.
I b e l i e v e ,  h o w e v e r ,  t h e r e  is a r e l a t i v e l y  e a s y  s o l u t i o n  

t o  t h i s  p r o b l e m  w h i c h  w o u l d  e n t a i l  a m i n o r  m o d i f i c a t i o n  t o  A S  
2 3 . 3 0 . 2 6 5 .  T h e  W o r k e r s  C o m p e n s a t i o n  B o a r d  a p p a r e n t l y  f o u n d  t h e  
b a s i s  f o r  l i a b i l i t y  p r e d i c a t e d  u p o n  t h e  d e f i n i t i o n a l  s e c t i o n  o f  
t h a t  s t a t u t e .  T h a t  is, t h e y  f o u n d  t h a t  t h e  s p o r t s  i n j u r y  w a s  
i n c u r r e d  b e c a u s e  i t  a r o s e  o u t  o f  a n d  in t h e  c o u r s e  o f  L e s u e r -  
J o h n s o n ' s  e m p l o y m e n t .  T h e  p a y m e n t  o f  a l e a g u e  f e e  m a d e  t h e  

f a c i l i t y  " a v a i l a b l e "  t o  t h e  e m p l o y e e ,  a n d  t h a t  fee, t o g e t h e r  w i t h  
s o m e  o t h e r  f a c t o r s ,  d e m o n s t r a t e d  e m p l o y e r  " s a n c t i o n " .  I b e l i e v e
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t h a t  s u c h  f i n d i n g s  c o u l d  n o t  o c c u r  in t h e  f u t u r e  if S u b s e c t i o n  2 

w a s  m o d i f i e d  a s  f o l l o w s :

" A r i s i n g  o u t  o f  a n d  in t h e  c o u r s e  o f  
e m p l o y m e n t "  i n c l u d e s  e m p l o y e r - r e q u i r e d  o r  

s u p p l i e d  t r a v e x  t o  a n d  f r o m  a r e m o t e  j o b  s i t e ;  
a c t i v i t i e s  p e r f o r m e d  a t  t h e  d i r e c t i o n  o r  u n d e r  
t h e  c o n t r o l  o f  t h e  e m p l o y e r ;  a n d  e m p l o y e r -  
s a n c t i o n e d  a c t i v i t i e s  a t  e m p l o y e r - p r o v i d e d  
f a c i l i t i e s ;  b u t  e x c l u d e s  a c t i v i t i e s  o f  a 
p e r s o n a l  n a t u r e  a w a y  f r o m  e m p l o y e r - p r o v i d e d  
f a c i l i t i e s  [.] .or v o l u n t a r y  p a r t i c i p a t i o n  in 

a n y  o f f - d u t y  r e c r e a t i o n a l ,  s o c i a l  o r  a t h l e t i c  
a c t i v i t y  n o t  c o n s t i t u t i n g  p a r t  o f  t h e  
e m p l o y e e ' s  w o r k - r e l a t e d  d u t i e s ,  e x c e p t  w h e r e  

t h e s e  a c t i v i t i e s  a r e  a r e a s o n a b l e  e x p e c t a n c y  
of. o r  e x p r e s s l y  o r  i m p l i e d l y  r e q u i r e d  bv. t h e  

e m p l o y m e n t .

T h e  s o u r c e  o f  t h i s  l a n g u a g e  is t h e  Cal. L a b o r  C o d e ,  § 3 6 0 0 ( 9 ) ( W e s t  
1 9 9 0 ) .  T h e  C a l i f o r n i a  A c t  s p e c i f i c a l l y  e x c l u d e s  f r o m  c o v e r a g e  t h e  
t y p e  o f  i n j u r y  w h i c h  g a v e  r i s e  t o  t h e  r e c e n t  d e c i s i o n .

T h e  a d d i t i o n  o f  t h i s  l a n g u a g e  w o u l d  a l l e v i a t e  t h e  
s i t u a t i o n  w h i c h  n o w  e x i s t s .  N o t i c e  t h a t  t h e r e  w o u l d  b e  n o  b l a n k e t  
e x c l u s i o n  o f  t h e s e  i n j u r i e s ,  m e r e l y  t h e  c r e a t i o n  o f  a p r e s u m p t i o n  

t h a t  s u c h  i n j u r i e s  a r e  e x c l u d e d  u n l e s s  t h e  i n j u r e d  p a r t y  c a n  
d e m o n s t r a t e  t h a t  t h e  a c t i v i t y  g i v i n g  r i s e  t o  t h e  a c c i d e n t  is 
c l o s e l y  r e l a t e d  t o  t h e i r  w o r k  d u t i e s .  U n d e r  t h e  a m e n d e d  s t a t u t e  

t h e  d e c i s i o n  o n  c o v e r a g e  w o u l d  b e  b a s e d  o n  s o m e t h i n g  s i m i l a r  t o  t h e  
f o u r - p a r t  a n a l y s i s  w h i c h  t h e  t r i a l  c o u r t  d i r e c t e d  t h e  W o r k e r s '  
C o m p e n s a t i o n  B o a r d  t o  u s e  o n  r e m a n d .  T h i s  w o u l d  a l l o w  c o v e r a g e  in 
a p p r o p r i a t e  c a s e s  b u t  w o u l d  e l i m i n a t e  t h e  p r e s u m p t i o n  o f  c o v e r a g e  
f o r  t h e s e  i n j u r i e s  w h i c h  is t h e  c u r r e n t  s t a t e  o f  t h e  law.

I r e c o g n i z e  t h a t  t h e r e  is n o t  a g r e a t  d e a l  o f  t i m e  
r e m a i n i n g  i n  t h i s  l e g i s l a t i v e  s e s s i o n ;  n e v e r t h e l e s s ,  t h i s  w i l l  b e  

a m a t t e r  o f  s u b s t a n t i a l  c o n c e r n  t o  t h e  S p o r t s  A s s o c i a t i o n  a n d  i t s  
m a n y  m e m b e r s  h e r e  in A n c h o r a g e ,  a n d  w i l l  l i k e w i s e  a f f e c t  
r e c r e a t i o n a l  s p o r t s  l e a g u e s  a r o u n d  t h e  S t a t e .  I b e l i e v e  i t  m a y  b e  

v e r y  d i f f i c u l t  in t h e  f u t u r e  t o  f i n d  e m p l o y e r s  w i l l i n g  t o  s p o n s o r  
t e a m s ,  b e c a u s e  t h e i r  i n s u r a n c e  c a r r i e r s  w i l l  a d j u s t  r a t e s  u p w a r d s  
t o  o f f s e t  t h e  a d d e d  r i s k .  T h i s  r e d u c e d  f i n a n c i a l  s u p p o r t  w o r k s  t o  
t h e  d e t r i m e n t  o f  t h e  l e a g u e s  a n d  u l t i m a t e l y ,  t o  a l l  o f  t h e  p l a y e r s .  
H o p e f u l l y ,  a n  e x i s t i n g  v e h i c l e  c a n  b e  a m e n d e d  t o  i n c l u d e  t h i s  
p r o p o s e d  c h a n g e  t o  m i n i m i z e  t h e  i m p a c t  o n  t h e s e  o t h e r w i s e  i n n o c e n t



- — •   . —

A  R  R  —  2  3  — S< 1 M O N  1 0 : 5 - 4 R  .  0  -4

A p r i l  2 3 , 1 9 9 1  
R o d  M o u r a n t  

P a g e  3

i n d i v i d u a l s .  S h o u l d  y o u  h a v e  a n y  s p e c i f i c  q u e s t i o n s ,  I w o u l d  

a p p r e c i a t e  y o u  g i v i n g  m e  a c a l l ;  a n d  t o  t h e  e x t e n t  t h a t  I o r  m y  
c l i e n t  c a n  p r o v i d e  a n y  f u r t h e r  a s s i s t a n c e ,  p l e a s e  f e e l  f r e e  t o  

c o n t a c t  m e  d i r e c t l y .

Y o u r s

B e n  E s c h

B E / c a g
e n c l o s u r e
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A p r i l  29, 1 9 9 1  
R o d  M o u r a n t  

P a g e  3

i n d i v i d u a l s .  S h o u l d  y o u  h a v e  a n y  s p e c i f i c  q u e s t i o n s ,  
a p p r e c i a t e  y o u  g i v i n g  m e  a c a l l ;  a n d  t o  t h e  e x t e n t  t h a t  

c l i e n t  c a n  p r o v i d e  a n y  f u r t h e r  a s s i s t a n c e ,  p l e a s e  f e e l  
c o n t a c t  m e  d i r e c t l y .

Y o u r s ,

B e n  E s c h

I w o u l d  
I o r  m y  
f r e e  t o

B E / c a g
e n c l o s u r e
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F O O D S  CO.

LEGAL OEPAEI'MINT 
Michael Moxriess, General Counsel

M a y  3, 1 9 9 1

T h e  H o n o r a b l e  D r u e  P e a r c e  
A l a s k a  S t a t e  S e n a t e  
P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: W o r k e r s '  C o m p e n s a t i o n  D e c i s i o n

D e a r  S e n a t o r :

I a m  s u r e  y o u  a r e  a w a r e  o f  t h e  r e c e n t  w o r k e r s '  c o m p e n s a t i o n  
d e c i s i o n  in I e S u e r - J o h n s o n  v  R o l l i n s  B u r d i c k  H u n t e r . I t  is n o w  t h e  
l a w  t h a t  i n j u r i e s  i n c u r r e d  d u r i n g  e m p l o y e r - s a n c t i o n e d  r e c r e a t i o n a l  
e v e n t s  a r e  c o v e r e d  b y  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s .

C a r r - G o t t s t e i n  F o o d s  Co. e m p l o y s  o v e r  2 , 5 0 0  p e o p l e  in 
A n c h o r a g e ,  F a i r b a n k s ,  K e n a i ,  H o m e r ,  S e w a r d ,  V a l d e z ,  P a l m e r  a n d  
W a s i l l a .  A t  t h e  p r e s e n t ,  w e  a r e  s p o n s o r i n g  12 e m p l o y e e  a t h l e t i c  
t e a m s  a r o u n d  t h e  s t a t e .  I n  t h e  c o m i n g  m o n t h s ,  w e  w o u l d  h a v e  b e e n  
s p o n s o r i n g  r u n n i n g ,  h o c k e y  a n d  b a s k e t b a l l  t e a m s ,  in a d d i t i o n  t o  
m a n y  s p e c i a l  r e c r e a t i o n a l  e v e n t s .  W e  a r e  s e l f - i n s u r e d  f o r  w o r k e r s '  
c o m p e n s a t i o n .  W e  c a n n o t  r i s k  s e v e r a l  h u n d r e d s  o f  t h o u s a n d  d o l l a r s  
o f  e x p o s u r e  e a c h  t i m e  a n  e n t h u s i a s t i c  a m a t e u r  t e a m  t a k e s  t h e  f i e l d .  
U n l e s s  t h e r e  is l e g i s l a t i v e  a c t i o n  r e v e r s i n g  t h e  L e S u e r  d e c i s i o n ,  
w e  w i l l  h a v e  t o  w i t h d r a w  s u p p o r t  f r o m  a l l  o f  t h e s e  t e a m s  a n d  
e v e n t s .

T h e  W o r k e r s '  C o m p e n s a t i o n  s y s t e m  w a s  d e s i g n e d  j u s t  a f t e r  t h e  
t u r n  o f  t h e  c e n t u r y  t o  a d d r e s s  t h e  h o r r i b l e  c o s t  o f  i n j u r i e s  i n  t h e  
f a c t o r i e s  a n d  m i l l s  o f  t h e  n e w  i n d u s t r i a l  age. N o  o n e  e v e r  
i n t e n d e d  t h a t  it c o v e r  i n j u r i e s  i n c u r r e d  w h i l e  p l a y i n g  s o f t b a l l .

W e  a r e  i m m e n s e l y  p r o u d  o f  o u r  e m p l o y e e s  a n d  h o p e  w e  c a n  

c o n t i n u e  a s s i s t i n g  t h e m  b y  s p o n s o r i n g  f a m i l y  a n d  c o m m u n i t y  
r e c r e a t i o n a l  p r o g r a m s .  I h o p e  t h a t  y o u  w i l l  e n t h u s i a s t i c a l l y  

s u p p o r t  t h e  p r o p o s e d  l e g i s l a t i o n  e x e m p t i n g  r e c r e a t i o n a l  a c t i v i t i e s  

f r o m  t h e  w o r k e r s '  c o m p e n s a t i o n  s y s t e m .

M i c h a e l  M o x n e s s
M M :k l b
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MM 1 0 1891

l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n

41 07  Laurel Street • Anchorage, Alaska 9 9 5 0 8 - 5 3 3 4  • (907)562-2662

May 6 . 1991

Senator Drue Pearce
Senate Labor and Commerce Committee
P 0 Box V
Juneau, Alaska 99811

Dear Senator Pearce,

We have become aware of your proposal to handle SB219 outlined in your April 
25 letter.

That seems to be appropriate action at this time regarding the portions of 
the proposed legislation which deal with physicians. We had shared some of 
the confusion which you mentioned about the overall process.

If the Alaska State Medical Association can be of any helo in providing 
information about the medical aspects of treatment or evaluation of injured 
workers, feel free to contact us. We share in your desire for an effective 
and efficient system to deal with the problems of injured workers.

With regards,

Douglas G. Smith, M.D.
Workers’ Comp Council
Alaska State Medical Association

DGS/js

CC: Rick Urion
Senator Virginia Collins



Alaska State Legislature
3111 C Street, Suite 150 
Anchorage, Alaska 99503 

(907)561-2038 
FAX: (907) 561-4194

•r’v-

S e n a t o r  D r u e  P e a r c e
District GT O : A L L  S E N A T O R S

F R O M :  S e n a t o r  D r u e  P e a r c e ,  C h a r r t d A ^ O O v C i ;  
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

D u r i n g  S e s s i o n :  
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-4993 

FAX: (907) 463-5352

D A T E :  M a y  6, 1 9 9 1

RE: S B  2 1 9  - " A n  A c t  r e l a t i n g  t o  w o r k e r s '  c o m p e n s a t i o n  a n d
c i v i l  l i a b i l i t y  f o r  w o r k  p l a c e  s a f e t y  i n s p e c t i o n s ;  a n d  p r o v i d i n g  
f o r  a n  e f f e c t i v e  d a t e . "

T h e  S i x t e e n t h  L e g i s l a t u r e  c o n s i d e r e d  S B  5 0 8  - r e l a t i n g  t o  
w o r k e r s '  c o m p e n s a t i o n  i n  n u m e r o u s  p u b l i c  h e a r i n g s  a n d  c o m m i t t e e  
d e b a t e .  T h a t  b i l l  p a s s e d  t h e  S e n a t e  o n  a v o t e  o f  18 t o  2. I t  
l a t e r  b e c a m e  b ^ g e d  d o w n  i n  t h e  o t h e r  H o u s e  a n d  d i d  n o t  r e a c h  t h e  
f l o o r  f o r  a \ ^ c e .

T h r e e  s e c t i o n s  f r o m  t h a t  l e g i s l a t i o n  a r e  o f  c r i t i c a l  i m p o r t a n c e  
t o  e m p l o y e r s  a n d  e m p l o y e e s  a n d  a r e  i n c l u d e d  i n  t h e  l e g i s l a t i o n  
b e f o r e  u s  t o d a y .  S e c t i o n  2 o f  C S S B  2 1 9 (L&C) p r o v i d e s  t h a t  
e m p l o y e r s  w i l l  p r o v i d e  h e a l t h  i n s u r a n c e  o r  t h e  e q u i v a l e n t  
e m p l o y e r  c o n t r i b u t i o n  p a y m e n t s  t o  a n  i n j u r e d  e m p l o y e e  f o r  18 
m o n t h s  f o l l o w i n g  a  w o r k  r e l a t e d  i n j u r y .

S e c t i o n  3 a l l o w s  t h e  W o r k e r s '  C o m p e n s a t i o n  B o a r d  t o  a s s e s s  a 
p e n a l t y  a g a i n s t  a n  e m p l o y e r  w h o  f a i l s  t o  o b t a i n  t h e  r e q u i r e d  

i n s u r a n c e  c o v e r a g e .  T h e  e m p l o y e r  m a y  a p p e a l  t h i s  p e n a l t y  t o  t h e  
C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  L a b o r  a n d  f i n a l l y  t o  t h e  
c o u r t s .

S e c t i o n  4 i s  b a s e d  o n  a c o u r t  d e c i s i o n  i n  t h e  c a s e  o f  V a n  B i e n e  
v. E R A  H e l i c o p t e r ,  I n c . .  I t  l i m i t s  t h e  c i v i l  l i a b i l i t y  o f  a n  
i n s u r e r ,  i n s u r a n c e  a g e n t  o r  a t r a d e  a s s o c i a t i o n  f o r  p e r f o r m i n g  o r  
f a i l i n g  t o  p e r f o r m  a s a f e t y  i n s p e c t i o n  o r  s a f e t y  a d v i s o r y  s e r v i c e  
t o  a c t s  o f  i n t e n t i o n a l  m i s c o n d u c t .

S e c t i o n  5 c l a r i f i e s  e x i s t i n g  s t a t u t e  i n  r e g a r d  t o  r e c r e a t i o n a l  
a c t i v i t i e s .  I f  a n  e m p l o y e e  p a r t i c i p a t i n g  in a r e c r e a t i o n a l  
a c t i v i t y  t h a t  is n o t  a c o n d i t i o n  o f  e m p l o y m e n t  i s  i n j u r e d ,  t h e y  
w o u l d  n o t  b e  e l i g i b l e  f o r  w o r k e r s '  c o m p e n s a t i o n .

A l l  o f  t h e s e  p r o v i s i o n s  h a v e  t h e  s u p p o r t  o f  t h e  W C C A  a n d  t h e  A d  
H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n . -

I urge your support for this important legislation.
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M a y  10, 1 9 9 1

T O :  S e n a t o r  D r u e  P e a r c e ,  C h a i r p e r s o n
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

F R O M :  N a n c i  W a t k i n s ,  P e r s o n n e l  M a n a g e r
S p e n a r d  B u i l d e r s  S u p p l y

S U B J E C T :  S B  2 1 9

W e  h a v e  j u s t  r e c e i v e d  a c o p y  o f  S B  219. W e  h a v e  c o n c e r n s  r e g a r d i n g  

t h e  v e r b i a g e  i n  t h e  b i l l ' s  " l i t t l e  C O B R A "  m e d i c a l  c o v e r a g e  

p r o v i s i o n s .

M a n y  e m p l o y e r s  a l r e a d y  e x t e n d  m e d i c a l  c o v e r a g e  f o r  e m p l o y e e s  w h o  
a r e  d i s a b l e d  a s  a  r e s u l t  of w o r k  r e l a t e d  i n j u r i e s .  A s  i n  o u r  c a s e ,  
S p e n a r d  B u i l d e r s  S u p p l y  c o n t i n u e s  c o v e r a g e  f o r  90 d a y s  a f t e r  t h e  

d a t e  o f  d i s a b i l i t y .  O n c e  t h e  n i n e t y  d a y s  a r e  o v e r  t h e  e m p l o y e e  is 
t h e n  e l i g i b l e  t o  s e l f - p a v  h e  p r e m i u m s  a t  1 0 2 %  o f  o u r  r a t e  f o r  a n  

a d d i t i o n a l  f i f t e e n  m o n t h s .  T h i s  m e e t s  t h e  p r o v i s i o n s  o f  C O B R A  

u n d e r  f e d e r a l  law.

W e  b e l i e v e  t h i s  t o  b e  a f a i r  b e n e f i t  f o r  o u r  e m p l o y e e s  a s  t h e  

m a j o r i t y  w h o  a r e  i n j u r e d ,  w h e t h e r  w o r k  r e l a t e d  o r  n o t ,  r e t u r n  t o  
w o r k  w e l l  b e f o r e  t h e  90 d a y s  a r e  up. T h i s  r e l i e v e s  u s  o f  
c o n s i d e r a b l e  a d m i n i s t r a t i o n  c o s t s  i n  t a k i n g  a n  e m p l o y e e  o f f  t h e  

r e g u l a r  p l a n ,  a d d i n g  t h e m  t o  t h e  C O B R A  p l a n ,  t h e n  r e  - e n r o l l i n g  i n  

u p o n  r e t u r n  t o  w o r k .  A d d i t i o n a l l y ,  s h o u l d  t h e  e m p l o y e e  r e q u i r e  

C O B R A  c o v e r a g e  t h e  t h r e e  m o n t h s  o f  e m p l o y e r  p r o v i d e d  b e n e f i t  is 

c r e d i t e d  t o  t h e  e i g h t e e n  m o n t h  e x t e n d e d  c o v e r a g e  p r o v i s i o n  u n d e r  

C O B R A .

A s  S B  2 1 9  i s  w r i t t e n . i t  is n o t  c o n s i s t e n t  w i t h  f e d e r a l  r e g u l a t i o n s  
u n d e r  C O B R A  a n d  w o u l d  c a u s e  c o n s i d e r a b l e  c o n f u s i o n ,  l i t i g a t i o n  a n d  

e x p e n s e  t o  a d m i n i s t e r .  W e  b e l i e v e  t h i s  s h o u l d  b e  r e - w r i t t e n  f o r  
c o n s i s t e n c y  t o  a l l o w  s o m e  e a s e  o f  a d m i n i s t r a t i o n  e v e n  t h o u g h  i t  

a d d s  t o  t h e  c o n t i n u a l l y  s p i r a l l i n g  m e d i c a l  i n s u r a n c e  c o s t s  w h i c h  

a r e  u l t i m a t e l y  a b s o r b e d  b y  e m p l o y e e s  a s  w e l l  a s  t h e  e m p l o y e r s .  

T h i s  w o u l d  r e q u i r e  c o n s i s t e n t  t i m e - l i n e s  f o r  n o t i f i c a t i o n  o f  

b e n e f i t ,  c u r r e n t  p l a n  m o d i f i c a t i o n s ,  a p p l i c a t i o n  f o r  c o v e r a g e  a n d  

p a y m e n t  o f  p r e m i u m s  a s  w e l l  a s  e x c l u s i o n s  s u c h  a s  d u a l  c o v e r a g e s  
a n d  t h e  c e s s a t i o n  o f  p l a n  a g r e e m e n t s .



WALTER J. HICKEL, GOVERNOR

P.O. BOX 21149
JUNEAU, ALASKA 99802-1149
PHONE: (907) ■165-2700

FAX: (907) -165-2784

The H o n o r a b l e  Dave Donley  
House o f  R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P .O.  Box V 
J u n e a u ,  AK 99811

Dear  R e p r e s e n t a t i v e  Don ley :

Thank you f o r  t h e  o p p o r t u n i t y  t o  r e v i e w  y o u r  p r o p o s e d  
a m en dm en t s  t o  S e n a t e  B i l l  2 1 9 .  We a r e  s u p p o r t i v e  o f  
e f f o r t s  t o  c l a r i f y  a n d  p r o v i d e  c o s t - e f f e c t i v e  
e n h a n c e m e n t s  t o  w o r k e r  p r o t e c t i o n  p r o g r a m s .  We f e e l  SB 
219,  t o g e t h e r  w i t h  t h e  p r o p o s e d  a m e n d m e n t s ,  meet  t h e s e  
c r i t e r i a .  F o l l o w i n g  a r e  c o m m e n t s  on  t h e  more  
s i g n i f i c a n t  p r o v i s i o n s .

As I h a v e  d i s c u s s e d  w i t h  Becky B e a r  o f  y o u r  s t a f f ,  t h e  
D e p a r t m e n t  i s  p a r t i c u l a r l y  s u p p o r t i v e  o f  t h e  amendments  
d e a l i n g  w i t h  c o n f i d e n t i a l i t y  o f  w o r k e r s '  c o m p e n s a t i o n  
m e d i c a l  r e c o r d s  a n d  t h e  n o t i f i c a t i o n  r e q u i r e m e n t s  w i t h  
r e s p e c t  t o  f r i v o l o u s  c o n t r o v e r s i o n s . I  c e r t a i n l y  a g r e e  
t h a t  a c c e s s  t o  t h e  m e d i c a l  r e c o r d s  o f  i n j u r e d  w o r k e r s  
s h o u l d  b e  r e s t r i c t e d  t o  t h e  p a r t i e s ;  a n d  c l a r i f i c a t i o n  
o f  t h e  n o t i f i c a t i o n  r e q u i r e m e n t s  when  f r i v o l o u s  
c o n t r o v e r s i o n s  o c c u r  w i l l  p r o v i d e  o p p o r t u n i t y  f o r  t i m e l y  
r e m e d i a l  a c t i o n .

Wi th  r e g a r d  t o  t h e  p r o p o s e d  r e p o r t i n g  p r o v i s i o n s ,  t h e  
i n f o r m a t i o n  r e q u i r e d  i s  c o n s i s t e n t  w i t h  t h a n  n e e d e d  t o  
p r o p e r l y  a n d  f u l l y  e v a l u a t e  a n d  a n a l y z e  w o r k e r s '  
c o m p e n s a t i o n  s y s t e m s .  A c c o r d i n g l y ,  I am i n
p h i l o s o p h i c a l  a g r e e m e n t  w i t h  t h e  p r o p o s a l .  However ,  I 
do h a v e  some c o n c e r n s  w i t h  t h e  J a n u a r y  1,  1992 t i m e l i n e  
i n a s m u c h  a s  we do n o t  h a v e  t h e  a u t o m a t e d  s y s t e m s  i n  
p l a c e  a t  t h i s  t i m e  t o  g e n e r a t e  a l l  o f  t h e  d a t a  n e e d e d  t o  
f o r m u l a t e  t h e  r e p o r t s .

I u n d e r s t a n d  you h ave  r e c o n s i d e r e d  t h e  d r a f t  amendments  
d e a l i n g  w i t h  w i l l f u l ,  s e r i o u s ,  a n d  r e p e a t  s a f e t y  
v i o l a t i o n s  w hi ch  r e s u l t  i n  i n j u r y  t o  an  employee  and  t h e  
a me nd me n t  d e a l i n g  w i t h  t h e  n e g o t i a b i l i t y  o f  c h e c k s .  
A c c o r d i n g l y ,  I am n o t  comment ing on t h em  a t  t h i s  t i m e .

D E P A R T M E N T  O F  LA D O R
OFFICE OF THE COMMISSIONER

May 10,  1991
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The H o n o r a b l e  Dave Donley  - 2 - May 10,  1991

Your p r o p o s e d  amendments  v/ould n o t  h a v e  a f i s c a l  i mpa c t  
on t h e  D e p a r t m e n t .  A c c o r d i n g l y ,  o u r  z e r o  f i s c a l  n o t e  
would  n o t  c h a n g e .

I a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  r e v i e w  a n d  comment o r  
y o u r  p r o p o s a l s .

Thank you.
S i n c e r e l y ,

Nancy B e a r  U s e r a  
C om m is s io ne r

NBU: kh



S E C T I O N A L  A N A L Y S I S  O F  H C S S B  2 1 9  ( J U D I C I A R Y )

SECTION 1

SECTION 2

SECTION 3

SECTION 4

(a) Describes the purpose of Section 11 
which is to resolve the policy question 
of the liability of insurers for the 
performance of safety inspections

(b) Describes the purpose of Section14 which is 
to include prior temporary total disability 
payments within the definition of gross 
wages

(c) Describes the purpose of Section 15 which is 
to clarify that medical stability results when 
measurable improvement or deterioration is 
not expected from further medical treatment

Provides for payment of compensation to an 
employee eligible for reemployment benefits 
and establishes the type of compensation to 
be paid Limits the benefits related to the 
reemployment plan to two years

Provides that when a person is assigned to 
provide medical management services they 
have to notify the employee as to who they 
work for and the extent of the services they would 
provide

Provides that an injured employee shall 
receive continued coverage under their



existing coverage if it had been provided on 
the job at the time of injury

SECTION 7 

SECTION 8

SECTION 9

SECTION 10

SECTION 11 

SECTION 12

SECTION 5

SECTION 6

Establishes a civil penalty that the board may 
impose if the employer fails to obtain the 
required worker's compensation insurance

Provides the parameters of employer financial 
responsibility for out of state medical evaluation 
and depositions

Provides that an injured worker's personal 
medical records are jnoi public information

If the Board determines that the employee's 
injury resulted from the employers violation 
of occupational safety or health guidelines 
the violation shall be reported to the 
Division of Labor Standards and Safety

Provides that the division of worker's 
compensation shall report frivolous and unfair 
controversions to the Division of Insurance for 
investigation under the unfair claims settlement 
act.

Provides that compensation due an employee shall 
be in a form that the employee may negotiate 
within three business days

Resolves the policy question of the liability of 
insurers for the performance of safety inspections

Provides that a volunteer emergency technician 
who is injured in the course of the performance of 
his/her job is considered an employee of the State 
for the purpose of determining worker's 
compensation



SECTION 14 

SECTION 15

SECTION 16 

SECTION 17

SECTION 18 

SECTION 19

SECTION 13 Clears up the issue cf employer liability for 
employee participation in after-hours sports 
activities

'ncludes prior temporary total disability payments 
within the definition of gross wages

Clarifies that medical stability results when 
measurable improvement or deterioration is not 
expected from further medical treatment

Defines volunteer emergency technician

Requires the Division of Insurance to prepare a 
report on the feasibility of implementing a 
contracting classification premium adjustment 
program to provide premium credits for employers 
who purchase workers' compensation insurance

Requires the Division of Workers' Compensation to 
prepare a report that looks at ways to cut costs for 
workers' compensation and increase workplace 
safety

Immediate effective date

DD/bb
May 18, 1991



HOUSE OF REPRESENTATIVES
Office o f  the C hief Clerk

A l a s k a  S t a t e  L e g i s l a t u r e

MESSAGE TO THE SENATE

May 19,  1991

Mr. P r e s i d e n t :

The House h a s  p a s s e d  CS FOR SENATE BILL NO. 219 (LSC) w i t h  t h e  
f o l l o w i n g  amendment :

HOUSE CS FOR CS FOR SENATE BILL NO. 219 (JUDICIARY) am H 
"An A c t  r e l a t i n g  t o  w o r k e r s '  c o m p e n s a t i o n  a n d  c i v i l  l i a b i l i t y  
f o r  w o r k p l a c e  s a f e t y  i n s p e c t i o n s .

a n d  i t  i s  t r a n s m i t t e d  f o r  c o n s i d e r a t i o n .

i

J



D IV IS IO N  O F  L E G A L  S E R V IC E S

LEG ISLAT IVE AFFAIRS A G EN CY  
STATE O F  ALASKA

P.O. Box Y, Juneau, Alaska 99811
(907) 465-3867 or 465-2450
FAX (907) 465-2029

Deliveries to: 240 Main Street
Court Plaza, Room 500

Mail Stop 3101

M E M O R A N D U M May 19, 1991

SUBJECT :
TO :
FRO M :

W orke rs ’ compensation - (HCS  CSSB 219 (Jud ))
Representative Max Gruenberg
Michael F . Ford  j / ^  ' f  ‘
Legislative Counsel

The attached amendment would correct the problem caused by adoption o f  the 
amendment to the amendment o ffe red  by Representative Kubina, described on pages 
1594 and 1595 o f  the House Journal, dated May 18,1991. I believe that the intention 
o f the amendment to the amendment was to replace the language o f  the first 
amendment with the attached language. I f  this was in fact the intention o f  
Representative Kubina, then the problem  can be solved by correcting the House 
Journal to re flect this intention. This will o f course require that the body accept the 
Journal correction.
Please contact me i f you have further questions.
MFF:gc
91-265.glc
Attachment
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05/19/91

A M E N D M E N T

OFFERED  IN  THE HOUSE
Amendment to Amendment No. I to HCS CSSB 219 (JU D IC IA R Y )

Delete all material in Amendment No. 1.
Insert "Page 6, line 15, after ‘determination’ ,:

Insert ‘ o r the gross weekly earnings paid to the person in the person’ s regular fu ll-tim e 
employment, whichever is greater,’ "
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M a y  20, 1 9 9 1

S e n a t o r  D r u e  P e a r c e  

P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

Re: S e n a t e  B i l l  2 1 9  a a  a m e n d e d  b y  t h e  H o u s e  J u d i c i a r y  c o m m i t t e e *  

D e a r  S e n a t o r  P e a r c e :

X a m  a w o r k e r s '  c o m p e n s a t i o n  d e f e n s e  a t t o r n e y  a n d  h a v e  b e e n
p r a c t i c i n g  in t h i s  a r e a  o v e r  t h e  l a s t  e i g h t  y e a r s .  B e c a u s e  y o u  
a r e  a s e n a t o r  i n  m y  d i s t r i c t ,  (I l i v e  a t  7 1 5 5  L o w e l l  C i r c l e ,  
A n c h o r a g e ,  A l a s k a  9 S 5 0 2  w h i c h  is i n  T a n a i n a  V a l l e y  S u b - D i v i s i o n )  
a n d  t h e  o r i g i n a l  s p o n s o r  o f  S B  21 9 ,  I a m  w r i t i n g  t o  y o u  a t  t h i s  
t i m e  t o  e x p r e s s  m y  g r a v e  c o n c e r n s  o v e r  t h i B  b i l l  b e i n g  p a s s e d  
w i t h  t h e  a m e n d m e n t s  m a d e  b y  t h e  J u d i c i a r y  C o m m i t t e e ,

T h e  a m e n d m e n t s  a d d e d  i n  b y  t h e  j u d i c i a r y  c o m m i t t e e  u n d e r  s e c t i o n  
10, A S  2 3 . 3 0 . 1 5 5 ( o )  a n d  s e c t i o n  19 w i l l  h a v e  a B e r i o u s  i m p a c t  o n  
b u s i n e s s e s  in t h e  S t a t s  o f  A l a s k a ,  a n d  w i l l  g i v e  a n  e n o r m o u s  
a m o u n t  o f  p o w e r  t o  t h e  W o r k e r s '  C o m p e n s a t i o n  D i v i s i o n .  
F u r t h e r m o r e ,  a d d i t i o n a l  s t a f f  w i l l  p r o b a b l y  b e  r e q u i r e d  t o
i m p l e m e n t  s e c t i o n s  10 a n d  19 a n d  t h u s ,  I w o n d e r  i f  a f i s c a l  n o t e
s h o u l d  b e  a t t a c h e d  t c  t h e s e  s e c t i o n s .

B e f o r e  t h e  r e c e n t  a m e n d m e n t  m a d e  b y  R e p r e s e n t a t i v e  D o n l e y  t o  A S  
2 3 . 3 0 . 1 5 5 ( 0 )  t h i s  s e c t i o n  w a s  b e i n g  u t i l i z e d  b y  t h e  D i v i s i o n  o f  
W o r k e r s '  C o m p e n s a t i o n  a s  a v e h i c l e  t o  g o  t h r o u g h  o l d  a n d  c l o s e d  

w o r k e r s '  c o m p e n s a t i o n  f i l e s  t o  l o o k  f o r  a n y  c o n t r o v e r s i o n s  t h a t  
m a y  h a v e  b e e n  f i l e d  a t  Borne d a t e  a n d  t i m e  t h r o u g h o u t  t h e  l i f e  o f  

t h e  c l a i m ,  f o r  a  d e t e r m i n a t i o n  a s  t o  w h e t h e r  a n y  c o n t r o v e r s i o n  

w e r e  f r i v o l o u s  o r  u n r e a s o n a b l e .  T h i s  w a s  t r u e ,  n o t w i t h s t a n d i n g  
t h e  f a c t  t h a t  t h e  c l a i m a n t  m a y  h a v e  r e c e i v e d  a l l  b e n e f i t s  d u e  a n d  
o w e d  t o  h i m .  T h u s ,  t h e  a d j u s t e r  w a s  f o r c e d  t o  d e f e n d  h i s  o r  h e r  
c o n t r o v e r s i o n  b e c a u s e  n o t  t o  d o  s o  w o u l d  h a v e  r e s u l t e d  i n  t h a t  
c o n t r o v e r s i o n  b a i n g  r e f e r r e d  t o  t h e  D i v i s i o n  o f  I n s u r a n c e  u n d e r  
t h e  a l l e g a t i o n s  o f  t h e  c o n t r o v e r s i o n  b e i n g  f r i v o l o u s  o r  

u n r e a s o n a b l e .  T h i s  c o u l d  p l a c e  a n  i n s u r a n c e  a d j u s t e r s  l i c e n s e  o n  
t h e  l i n e 1 . P r i o r  t o  t h e  n e w  a m e n d m e n t s ,  t h e  D i v i s i o n  o f  W o r k e r s '  
C o m p e n s a t i o n ,  a f t e r  m a k i n g  a p r e l i m i n a r y  d e t e r m i n a t i o n ,  a t  l e a s t  
p r o v i d e d  t o  t h e  a d j u s t e r  a " h e a r i n g "  a s  . 1 5 5 ( 0 )  a s  p r e v i o u s l y  
w r i t t e n  p r o v i d e d  f o r  a " B o a r d "  d e t e r m i n a t i o n  o f  a f r i v o l o u s  o r  
u n r e a s o n a b l e  c o n t r o v e r s i o n .

' M em b er  o f  
A la ska  a n p  
W a s h in o t o s  
S ta te  B a r

T h e  n e w  a m e n d m e n t s  t o  . 1 5 5 ( 0 )  h a s  t h e  p o t e n t i a l  o f  a l l o w i n g  t h e  
D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  t o  c o n d u c t  a w i t c h  h u n t  a g a i n s t

1 I w a s  i n v o l v e d  i n  f i v e  o f  t h e  c l a i m s  t h a t  w e r e  p u r s u e d  b y  t h e  

D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n .

1407 West 31st Avenle Firm Flco* •  Anchorage Alaska •  99503 •  Telephone <907) 176-6555 •  Facsimile 1907) 276-78?)
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v a r i o u s  a d j u s t e r®  a g a i n s t  w h o m  t h e y  m a y  h a v e  p e r s o n a l  v e n d e t t a s ,  
toy d e e m i n g  t h e  c o n t r o v e r s i o n s  o n  a  f i l e  f r i v o l o u s  o r  u n f a i r  a n d  
r e p o r t i n g  t h e m  t o  t h e  D i v i s i o n  o f  i n s u r a n c e  w i t h o u t  p r o v i d i n g  
t h e m  a h e a r i n g . B e c a u s e  t h e  n e w  a m e n d m e n t #  t o  . 1 5 5 ( 0 )  a l l o w  a 
d e t e r m i n a t i o n  t o  b e  m a d e  t h a t  a  c o n t r o v e r s i o n  is f r i v o l o u s  o r  
u n f a i r  w i t h o u t  a f f o r d i n g  t h e  a d j u s t o r  a n  o p p o r t u n i t y  t o  b e  h e a r d  
c o u l d  p o t e n t i a l l y  r e s u l t  i n  a d e p r i v a t i o n  o f  a p r o p e r t y  i n t e r e s t  
(i.e. a l i c e n s e )  w i t h o u t  t h e  r i g h t  t o  d u e  p r o c e s s  o f  law. 
T h e r e f o r e ,  i t  i s  m y  o p i n i o n  t h a t  s e c t i o n  . 1 5 5 (o) a s  a m e n d e d  is 
u n c o n s t i t u t i o n a l .  N o t w i t h s t a n d i n g  t h e  u n c o n s t i t u t i o n a l i t y  of 
t h i s  s t a t u t e ,  t h e  i m p a c t  o f  t h i s  p r o v i s i o n  o n  e m p l o y e r s  i n  t h e  

S t a t e  o f  A l a s k a  i s  s i m p l y  g o i n g  t o  b e  t h a t  m o r e  q u e s t i o n a b l e  
w o r k e r s '  c o m p e n s a t i o n  c l a i m s  a n d / o r  m e d i c a l  b i l l s  w i l l  b e  p i c k e d  

u p  a n d  p a i d  b e c a u s e  t h e  i n s u r a n c e  a d j u s t e r  i s  n o t  g o i n g  t o  r i s k  
t h a t  s o m e  D i v i s i o n  m e m b e r  m a y  c o m e  i n  a t  s o m e  l a t e r  d a t e  a n d  d e e m  
w h a t  t h e y  h a v e  d o n e  t o  b e  f r i v o l o u s  o r  u n r e a s o n a b l e .  T h u s ,  a l o t  
m o r e  q u e s t i o n a b l e  w o r k e r s '  c o m p e n s a t i o n  c l a i m s  a n d / o r  m e d i c a l  
b i l l s  w i l l  b e  p a i d  t h a t  s h o u l d n ' t  a n d  t h a t  o f  c o u r s e  w i l l  
u l t i m a t e l y  i m p a c t  i n s u r a n c e  p r e m i u m s .

S e c t i o n  19 is m a n d a t i n g  t h a t  t h e  D i v i s i o n  o f  W o r k e r s '  
C o m p e n s a t i o n  r e p o r t  t o  t h e  l e g i s l a t u r e  b y  1 - 1 - 9 2  o n  a l i B t  of  
i s s u e s  t h a t  n o t  o n l y  w i l l  t a k e  a n  e n o r m o u s  a m o u n t  o f  t i m e  a n d  
s t a t e  r e s o u r c e s  b u t  a r e  i s s u e s  t h a t  a r e  p r i m a r i l y  o n e - s i d e d  o n  

t h e  b e h a l f  o f  c l a i m a n t s .  T h i s  is c o n t r a r y  t o  t h e  a d m i n i s t r a t i v e  
g o a l  o f  r e d u c i n g  t h e  b u r e a u c r a c y .

S e c o n d l y ,  t h e  r e p o r t  f a v o r s  e m p l o y e e s .  S h o u l d n ' t  t h e  d i v i s i o n  o f  
w o r k e r s '  c o m p e n s a t i o n  a l s o  r e p o r t  o n  f r a u d u l e n t  " f r i v o l o u s "  o r  

" u n r e a s o n a b l e "  a p p l i c a t i o n s  m a d e  b y  c l a i m a n t s  f o r  w o r k e r s '  
c o m p e n s a t i o n  b e n e f i t s  a n d  t h e  i m p a c t  o f  t h e s e  f r a u d u l e n t  o r  
f r i v o l o u s  c l a i m s  o n  e m p l o y e r s ,  i n s u r a n c e  p r e m i u m s ,  a n d  u l t i m a t e l y  

t h e  c o n s u m e r  I

I s t r o n g l y  u r g e  y o u  t o  v o t e  "frJQ" o n  S e n a t e  B i l l  219, a s  a m e n d e d  

b y  t h e  h o u s e  j u d i c i a r y  c o m m i t t e e  o r  d o  w h a t e v e r  y o u  c a n  t o  d e l e t e  
t h e s e  p r o v i s i o n s .  I f  y o u  w a n t  t o  c a l l  m e  f o r  m o r e  s p e c i f i c s  o n  

t h i s ,  p l e a s e  d o  so.

S i n c e r e l y ,

D A V I S O N  & D A V I S O N

S h e l b y  Li N u e n k e - D a v i s o n  
A t t o r n e y  a t  L a w

S L N D / g e r / s 0 0 6 5

cc: O f f i c e  o f  t h e  G o v s r n o r \
A t t e n t i o n :  L a u r i e  N o t t i n g h a m  
S e n a t o r  V i r g i n i a  C o l l i n s  

S e n a t o r  R i c k  U h l e i n g  
V I A  F A C S I M I L E
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WT1ED IN WASHINGTON O C ’ 
and AlaskaAD».‘inED IN VIRGINIA '* WASHINGTON C/C ANDAlAS»\AALL OTHERS ADMITTED if. ALASKA

Hon.  W a l t e r  J .  H i c k e l  
G o v e r n o r  o f  A l a s k a  
P.  O. Box A 
J u n e a u ,  A l a s k a  99811

Re:  R e q u e s t e d  Ve to  o f  S.  B. 219

v Dea r  G o v e r n o r  H i c k e l :I:
I r e p r e s e n t  t h e  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  an 

u m b r e l l a  i n d u s t r y  g r o u p  c o m p r i s e d  o f  i n s u r a n c e  c o m p a n i e s  p r i m a r i l y  
e n g a g e d  i n  w r i t i n g  p r o p e r t y  and  c a s u a l t y  i n s u r a n c e .  The members  o f  
t h e  g r o u p  i n  t h e  a g g r e g a t e  r e p r e s e n t  a p p r o x i m a t e l y  38 p e r c e n t  o f  
t h e  A l a s k a  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e  m a r k e t .  B e c a u s e  o f  t h a t  
m a r k e t  p a r t i c i p a t i o n ,  AIA f o l l o w e d  t h e  p r o g r e s s  o f  S e n a t e  B i l l  219 
w i t h  g r e a t  i n t e r e s t .  I w r i t e  t o  u r g e  t h a t  you v e t o  t h e  b i l l .

The i m p e t u s  b e h i n d  SB 219 was t h e  d e s i r e  on t h e  p a r t  o f  
e m p l o y e r s  an d  i n s u r e r s  t o  o v e r r u l e  t h e  h o l d i n g  o f  t h e  A l a s k a  
Supreme  C o u r t  i n  Van B i e n e  v .  E r a  H e l i c o p t e r s ,  I n c . , 779 P . 2d 315 
( 1 9 8 9 ) ,  i n  wh i ch  t h e  C o u r t  r u l e d  t h a t  an i n j u r e d  wovker  may h a v e  a 
c a u s e  o f  a c t i o n  a g a i n s t  h i s  e m p l o y e r ' s  w o r k e r s '  c o m p e n s a t i o n  
i n s u r e r  f o r  a n e g l i g e n t l y  p e r f o r m e d  s a f e t y  i n s p e c t i o n . P r i o r  t o  
t h a t  d e c i s i o n ,  i t  was g e n e r a l l y  u n d e r s t o o d  t h a t  t r ie  e x c l u s i v i t y  o f  
remedy a v a i l a b l e  t o  t h e  e m p l o y e r  was a l s o  a v a i l a b l e  t o  t h e  i n s u r e r  
b e c a u s e  t h e  c o n d i t i o n  g i v i n g  r i s e  t o  t h e  w o r k e r ' s  i n j u r i e s  was 
u n d e r  t h e  e x c l u s i v e  c o n t r o l  o f  t h e  e m p l o y e r .  B e c a u s e  o f  Van B i e n e  
some i n s u r e r s  h a ve  c e a s e d  c o n d u c t i n g  s a f e t y  i n s p e c t i o n s  and  p remium 
r a t e s  c o u l d  r i s e  i f  t h e  s a f e t y  i n s p e c t i o n s  i n  c o n n e c t i o n  w i t h  t h e  
e m p l o y e r s '  r i s k  management  p r o g r a m s  a r e  n o t  r e s u m e d .

As you know, w o r k e r s '  c o m p e n s a t i o n  i s  n s t r i c t  l i a b i l i t y  
p r o g r a m .  A l l  t h e  w or k e r  n e e d s  t o  do  i s  t o  show *■ *t  h i s  i n j u r y  was 
work r e l a t e d  i n  o r d e r  t o  r e c e i v e  b e n e f i t s .  i d i n a s  o f  f a u l t ,
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e i t h e r  w i t h  r e s p e c t  t o  t h e  e m pl o y er  o r  t o  t h e  e m p l o y e e ,  a r e  
i r r e l e v a n t .  B e c a u s e  o f  t h i s  f a c t ,  i n s u r e r s  g e n e r a l l y  do n o t  t a k e  
a c t i v e  r o l e s  i n  t h e  f o r m u l a t i o n  o f  p r o g r a m  b e n e f i t s ,  e x c e p t  t o  
a d v i s e  e m p l o y e r s  a nd  o t h e r s  o f  t h e  p r o b a b l e  c o s t s  t o  i n c o r p o r a t e  
c e r t a i n  b e n e f i t s  i n  t h e  p r o g r a m .  Once management  a n d  l a b o r  h av e  
a g r e e d  upon t h e  b e n e f i t s  t o  be made a v a i l a b l e ,  t h e  i n s u r e r s  p r i c e  
t h e  a g r e e m e n t  an d  e s t a b l i s h  r a t e s .

In  A l a s k a ,  management  h a s  b e e r  r e p r e s e n t e d  by t h e  WCCA, 
t h e  W o r k e r s  C o m p e n s a t i o n  Commi t t ee  o f  A l a s k a ,  and  l a b o r  h a s  b e e n  
r e p r e s e n t e d  by v a r i o u s  u n i o n s .  Over  t h e  l a s t  few y e a r s ,  l a b o r  and  
management  h a ve  f o r me d  t h e  s o - c a l l e d  Ad Hoc C ommi t t ee  t o  n e g o t i a t e  
w o r k e r s '  c o m p e n s a t i o n  c h a n g e s  and t h e  Ad Hoc C om m i t t ee  h a s  
s u b m i t t e d  t h o s e  n e g o t i a t e d  c h a n g e s  t o  t h e  L e g i s l a t u r e  f o r  
e n a c t m e n t .  T h a t  p r o c e s s  o f  n e g o t i a t i o n  p r o d u c e d  SB 219 a s  
o r i g i n a l l y  i n t r o d u c e d  i n  t h e  S e n a t e  on March 20,  199 1 ,  by t h e
S e n a t e  Labor  & Commerce C om m i t t e e .  H e a r i n g s  wer e  h e l d  a l m o s t  
i m m e d i a t e l y ,  b e f o r e  mos t  o f  t h e  a f f e c t e d  e m p l o y e r s  h ad  an  
o p p o r t u n i t y  t o  a n a l y z e  t h e  b i l l ,  a n d ,  t h e r e f o r e ,  m os t  o f  t h e  
s u p p o r t  by e m p l o y e r s  was g e n e r a t e d  by t h e  u r g e n c y  o f  a r emedy o f  
t h e  Van B i e n e  p r o b l e m .  The S e n a t e  Labor  and Commerce C o m m i t t e e  
p e r c e i v e d  some s e r i o u s  d r a f t i n g  and e c on om i c  p r o b l e m s  w i t h  t h e  Ad 
Hoc C o m m i t t e e ' s  p r o p o s a l ,  s o  when t h e  b i l l  was r e p o r t e d  o u t ,  i t  was 
s t r i p p e d  o f  a number  o f  t h e  o r i g i n a l  p r o v i s i o n s  and c o n t a i n e d  o n l y  
s i x  s e c t i o n s :

S e c t i o n  1 s t a t e d  t h e  l e g i s l a t i v e  i n t e n t  o f  S e c .  4 t o  
p r o v i d e  t h a t  i n s u r e r s  wou l d  n o t  be l i a b l e  f o r  p r o v i d i n g  o r  f a i l i n g  
t o  p r o v i d e  s a f e t y  i n s p e c t i o n s .  The e x a c t  l a n g u a g e  o f  S e c .  4 was :

A c a r r i e r ,  an i n s u r a n c e  s e r v i c e  a g e n t  t o  a s e l f -  
i n s u r e d  e m p l o y e r ,  o r  a  t r a d e  a s s o c i a t i o n  i s  n o t  
l i a b l e  f o r  c i v i l  damages  a s  a r e s u l t  o f  an a c t  o r  
o m i s s i o n  i n  p e r f o r m i n g  o r  f a i l i n g  t o  p e r f o r m  a 
w o r k p l a c e  s a f e t y  i n s p e c t i o n  o r  a s a f e t y  a d v i s o r y  
s e r v i c e  u n l e s s  t h e  c a r r i e r ' s ,  a g e n t ' s ,  o r  
a s s o c i a t i o n ' s  a c t  o r  f a i l u r e  c o n s t i t u t e s  
i n t e n t i o n a l  m i s c o n d u c t .

W h i l e  t h e  l a n g u a g e  was n o t  s a t i s f a c t o r y  t o  t h e  A m e r i c a n  
I n s u r a n c e  A s s o c i a t i o n ,  t h e  l a n g u a g e  was t o l e r a b l e  t o  some A l a s k a  
d o m e s t i c  c a r r i e r s .  However ,  what  emer ged  i n  t h e  b i l l  a s  p a s s e d  an d  
now b e f o r e  you i s  t h e  f o l l o w i n g  l a n g u a g e :

S e c .  1 1 . . . . A c a r r i e r ,  an i n s u r a n c e  s e r v i c e  a g e n t  t o  
a s e l f - i n s u r e d  e m p l o y e r ,  o r  a t r a d e  a s s o c i a t i o n  i s  
n o t  l i a b l e  f o r  c i v i l  damages  a s  a r e s u l t  o f  an a c t  
o r  o m i s s i o n  i n  p e r f o r m i n g  or  f a i l i n g  t o  p e r f o r m  a
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w o r k p l a c e  s a f e t y  i n s p e c t i o n  o r  a s a f e t y  a d v i s o r y  
s e r v i c e  u n l e s s  t h e  c a r r i e r ' s ,  a g e n t ' s ,  o r  
a s s o c i a t i o n ' s  a c t  o r  f a i l u r e  t o  a c t  c o n s t i t u t e s  
r e c k l e s s  o r  i n t e n t i o n a l  m i s c o n d u c t .

I t  i s  t h e  o p i n i o n  o f  AIA a s  an  i n d u s t r y  g r o u p  a nd  t h o s e  
o f  i t s  c o n s t i t u e n t  member s ,  p r i n c i p a l l y  I n d u s t r i a l  I n d e m n i t y  an d  
F i r e m e n ' s  F u n d ,  t h a t  t h e  q u o t e d  l a n g u a g e ,  e s p e c i a l l y  w i t h  t h e  
i n c l u s i o n  o f  " r e c k l e s s  o r " ,  c o d i f i e s  t h i r d - p a r t y  a c t i o n s  i n  
w o r k e r s '  c o m p e n s a t i o n  c a s e s  and  w i l l  g e n e r a t e  l i t i g a t i o n  b e t w e e n  
c l a i m a n t s  a n d  t h e i r  e m p l o y e r s '  i n s u r a n c e  c a r r i e r s  i n  m o s t ,  i f  n o t  
a l l ,  i n s t a n c e s  o f  w o r k p l a c e  i n j u r i e s .  T h i s  c o d i f i c a t i o n  o f  t h i r d -  
p a r t y  a c t i o n s  i s  b e l i e v e d  t o  h ave  s e v e r a l  p o s s i b l e  c o n s e q u e n c e s :  
1) l i m i t e d  a s s i s t a n c e  t o  e m p l o y e r s  i n  t h e i r  r i s k  m anagemen t  
p r o g r a m s ,  p r o b a b l y  r e q u i r i n g  e m p l o y e r s  t o  c o n t r a c t  f o r  s a f e t y  
i n s p e c t i o n s  an d  a d v i s o r y  s e r v i c e s ,  now f u r n i s h e d  w i t h o u t  c h a r g e  by 
i n s u r e r s ;  2) l i m i t e d  p a r t i c i p a t i o n  i n  t h e  m a r k e t ,  r e d u c i n g  
a v a i l a b i l i t y ;  3) u l t i m a t e l y  i n c r e a s e d  p r emiums  b e c a u s e  o f  t h e  n e e d  
f o r  i n s u r e r s  t o  r e c o v e r  i n  p remiums  f u n d s  w i t h  w h i c h  t o  l i t i g a t e  
t h e s e  t h i r d - p a r t y  c l a i m s ;  4) p o t e n t i a l  i n c r e a s e  i n  w o r k p l a c e  
i n j u r i e s  b e c a u s e  o f  t h e  l a c k  o f  s k i l l e d  s e r v i c e s  f o r  r i s k  
m a n a g e m e n t ;  5) i n c r e a s e d  c o s t s  t o  t h e  c o u r t  s y s t e m  b e c a u s e  o f  t h e  
i n c r e a s e d  n u m b e r s  o f  c a s e s  f i l e d .

The l a n g u a g e  o f  S e c .  11 p l a c e s  an i n s u r e r  a t  r i s k  i f  a 
s a f e t y  i n s p e c t i o n  i s  p e r f o r m e d  o r  i f  t h e  i n s u r e r  r e f u s e s  t o  p e r f o r m  
an  i n s p e c t i o n ,  a k i n d  o f  "damned i f  y ou ,  damned i f  you d o n ' t "  
s i t u a t i o n .  A l a s k a  r e p r e s e n t s  a p p r o x i m a t e l y  o n e - t h i r d  o f  one  
p e r c e n t  o f  t h e  n a t i o n a l  m a r k e t  f o r  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e .  
L a r g e  c a r r i e r s  may n o t  be w i l l i n g  t o  r e m a i n  i n  t h e  A l a s k a  m a r k e t  
b e c a u s e  o f  t h e  e x p o s u r e  t o  r i s k  S e c .  11 o f f e r s .  W i t h d r a w a l  o f  some 
c a r r i e r s  f r o m  t h e  A l a s k a  m a r k e t  may mean t h a t  w o r k e r s '  c o m p e n s a t i o n  
i n s u r a n c e  b ec om es  u n a v a i l a b l e  t o  some e m p l o y e r s ,  w i t h  t h e  r e s u l t  
t h a t  some e m p l o y e r s  w i l l  be  u n a b l e  t o  c o n t i n u e  t h e i r  b u s i n e s s e s .

When t h e  b i l l  was c o n s i d e r e d  i n  t h e  Ho us e ,  b o t h  i n  t h e  
Hous e  L a b o r  & Commerce an d  J u d i c i a r y  C o m m i t t e e s ,  r e q u e s t s  f o r  
f i s c a l  n o t e s  and  e c o n o m i c  a n a l y s e s  wer e  i g n o r e d .

S e c t i o n  2 o f  t h e  S e n a t e  v e r s i o n  r e t a i n e d  t h e  l a n g u a g e  
r ecommended  by t h e  Ad Hoc C o mm i t t ee  t o  r e q u i r e  c o n t i n u a t i o n  o f  t h e  
e m p l o y e r ' s  h e a l t h  b e n e f i t  p r o g r a m  f o r  t h e  b e n e f i t  o f  i n j u r e d  
w o r k e r s '  d e p e n d e n t s  f o r  a p e r i o d  o f  18 months  and i t  a l s o  a p p e a r s  
a s  S e c t i o n  4 o f  t h e  b i l l  a s  p a s s e d .  I f  f o u n d  c o n s t i t u t i o n a l ,  t h e  
p r o v i s i o n  w i l l  r e s u l t  i n  an  i n c r e a s e  i n  w o r k e r s '  c o m p e n s a t i o n  
p r e m i u m s  f rom two t o  f i v e  p e r c e n t .  D u r i n g  t h e  c o u r s e  o f  h e a r i n g s  
i n  t h e  H o u s e ,  t h e  c a s e  o f  New J e r s e y  B u s i n e s s  & I n d u s t r y  
A s s o c i a t i o n  v .  S t a t e  o f  New J e r s e y ,  1991 WL 5 605 9 ,  A p r i l  1,  1 9 9 1 ,
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was b r o u g h t  t o  t h e  a t t e n t i o n  o f  t h e  c o m m i t t e e ,  i n  wh i c h  t h e  New 
J e r s e y  c o u r t  had f o u n d  t h a t  a s i m i l a r  p r o v i s i o n  i n  New J e r s e y ' s  
c ode  v i o l a t e d  t h e  U. S .  C o n s t i t u t i o n ,  h o l d i n g  t h a t  29 U . S . C .  1003 
p r e e m p t e d  s t a t e  l aw w i t h  r e s p e c t  t o  e m p l o y e r  b e n e f i t  p l a n s ,  w i t h  
n a r r o w  e x c e p t i o n s .  L i t i g a t i o n  on t h i s  i s s u e  i s  a l s o  g o i n g  f o r w a r d  
i n  t h e  D i s t r i c t  o f  Co lumb ia  and may have  b e e n  commenced i n  s e v e r a l  
o f  t h e  o t h e r  s t a t e s  t h a t  h a v e  i n c o r p o r a t e d  t h i s  t y p e  o f  p r o v i s i o n  
i n  t h e i r  w o r k e r  c o m p e n s a t i o n  c o d e s .

An o p i n i o n  f rom t h e  A t t o r n e y  G e n e r a l  s h o u l d  be o b t a i n e d  
a s  t o  t h e  c o n s t i t u t i o n a l i t y  o f  S e c .  A b e f o r e  t h e  c o s t  o f  p r o v i d i n g  
s u c h  c o n t i n u e d  c o v e r a g e  i s  i mposed  on e m p l o y e r s .

I n  a d d i t i o n  t o  i m p o s i n g  i n c r e a s e d  c o s t s ,  S e c .  4 c r e a t e s  
two c l a s s e s  o f  w o r k e r s '  c o m p e n s a t i o n  c l a i m a n t s .  I s  t h i s  w i s e  
w i t h i n  t h e  c o n t e x t  o f  w o r k e r s '  c o m p e n s a t i o n ?  I f  i t  i s  t h e  i n t e n t  
t h a t  a l l  w o r k e r s  h a ve  c o n t i n u e d  h e a l t h  b e n e f i t s ,  a b r o a d - b a s e d  
p r o g r a m  o f  h e a l t h  i n s u r a n c e  i s  t h e  a ns w e r  s o  t h a t  d i s c r i m i n a t i o n  i s  
n o t  b u i l t  i n t o  t h e  s y s t e m .

S e c t i o n  3 o f  t h e  S e n a t e  v e r s i o n  a p p e a r s  a s  S e c t i o n  5 o f  
\ t h e  p a s s e d  v e r s i o n ,  and  t h e r e  a p p e a r s  t o  be  no o b j e c t i o n .  S e c t i o n  
* 3,  o r  5 a s  t h e  c a s e  may b e ,  would  a u t h o r i z e  t h e  Boa r d  t o  i m p o s e  a

c i v i l  p e n a l t y  on e m p l o y e r s  who f a i l  t o  p r o v i d e  w o r k e r s '  
c o m p e n s a t i o n  i n s u r a n c e ,  i n  a d d i t i o n  t o  t h e  c r i m i n a l  s a n c t i o n s  
a l r e a d y  i n  l a w .

S e c t i o n  4 o f  t h e  S e n a t e  v e r s i o n  c o n t a i n e d  t h e  s o - c a l l e d  
Van B i e n e  l a n g u a g e  q u o t e d  e a r l i e r .

S e c t i o n  6 o f  t h e  S e n a t e  v e r s i o n  was d e s i g n e d  t o  o v e r t u r n  
t h e  h o l d i n g  o f  t h e  A l a s k a  Supreme C o u r t  i n  L e S u e r - J o h n s o n  v .  
R o l l i n s - B u r d i c k  H u n t e r  o f  A l a s k a  e t  a l . , No.  3681 ,  A p r i l  1 2 ,  1 9 9 1 ,
w h i c h  h e l d  t h a t  an e m p l o y e r  c o u l d  be  l i a b l e  f o r  w o r k e r s '
c o m p e n s a t i o n  f o r  i n j u r i e s  i n c u r r e d  i n  e m p l o y e r - s p o n s o r e d  
r e c r e a t i o n a l  a c t i v i t i e s ,  a n d  t h e  l a n g u a g e  o f  t h e  S e n a t e  v e r s i o n  was 
a s  f o l l o w s :

(2)  " a r i s i n g  o u t  o f  and  i n  t h e  c o u r s e  o f
e m p l o y m e n t " . . .  e x c l u d e s  r e c r e a t i o n a l  a c t i v i t i e s
s p o n s o r e d  by t h e  e m p l o y e r ,  u n l e s s  p a r t i c i p a t i o n  i s  
r e q u i r e d  a s  a c o n d i t i o n  o f  e m p l o y m e n t . . .

The same p r o b l e m  i s  a d d r e s s e d  i n  t h e  p a s s e d  v e r s i o n  i n  
S e c t i o n  13,  b u t  t h e  l a n g u a g e  i s  s i g n i f i c a n t l y  d i f f e r e n t :

(2)  " a r i s i n g  o u t  o f  and  i n  t h e  c o u r s e  o f
e m p l o y m e n t " . . .  e x c l u d e s  r e c r e a t i o n a l  a c t i v i t i e s



H o n .  W a l t e r  J .
M a y  3 0 ,  1991
P a g e  5

H i c k e l

s p o n s o r e d  by t h e  e m p l o y e r  t h a t  
n o n r e m o t e  f a c i l i t i e s  n o t  owned 
e m p l o y e r ,  u n l e s s  p a r t i c i p a t i o n  
c o n d i t i o n  o f  e m p l o y m e n t . . .

a r e  p e r f o r m e d  a t  
o r  l e a s e d  by t h e
i s  r e q u i r e d  a s  a

Remote  j o b - s i t e  e m p l o y e r s  would  r e m a i n  l i a b l e  f o r  
i n j u r i e s  i n c u r r e d  i n  r e c r e a t i o n a l  a c t i v i t i e s  i f  t h e y  a r e  " e m p l o y e r -  
s a n c t i o n e d "  a t  " e m p l o y e r - p r o v i d e d  f a c i l i t i e s . "  Q u e s t i o n s  a r i s e  a s  
t o  t h e  m e a n i n g  o f  " n o n r e m o t e . "  Would t h a t  i n c l u d e  i n t r a -  o r  i n t e r ­
company t o u r n a m e n t s  a t  l o c a t i o n s  r e m o t e  t o  t h e  n o r m a l  w o r k p l a c e  o r  
s o f t b a l l  f i e l d ?  The u s e  o r  t h e  word " n o n r e m o t e "  i n c o r p o r a t e s  a 
g r e a t  d e a l  o f  a m b i g u i t y  i n t o  t h e  s e c t i o n  a n d ,  u n d o u b t e d l y ,  w i l l  
p r o v o k e  a g r e a t  d e a l  o f  l i t i g a t i o n .  The C o u r t ' s  d e c i s i o n  h a s  
a l r e a d y  r e s u l t e d  i n  a s i g n i f i c a n t  c e s s a t i o n  o f  e m p l o y e r - s p o n s o r e d  
s p o r t s .

The l a s t  s e c t i o n ,  S e c t i o n  6,  o f  
p r o v i d e d  f o r  an  i m m e d i a t e  e f f e c t i v e  d a t e .

t h e  S e n a t e  v e r s i o n

I n  c o n t r a s t  t o  t h e  l e a n n e s s  o f  t h e  S e n a t e  v e r s i o n ,  t h e  
v e r s i o n  a s  p a s s e d  i n c o r p o r a t e d  a number o f  p r o v i s i o n s ,  some 
s p o n s o r e d  by t h e  Ad Hoc C om m i t t ee  and  some wh i c h  d i d  n o t  a p p e a r  i n  
t h e  f i n a l  c o m m i t t e e  s u b s t i t u t e  u n t i l  t h e  b i l l  was p r e s e n t e d  on t h e  
f l o o r  o f  t h e  House f o r  f i n a l  p a s s a g e .  S e v e r a l  o f  t h e  House
J u d i c i a r y  a d d i t i o n s  a r e  d e s i g n e d  s p e c i f i c a l l y  t o  a s s i s t  l a w y e r s ,  
n o t  c l a i m a n t s .  Among t h e  p r o v i s i o n s  wh i ch  w e r e  i n c l u d e d  a t  t h e  
l a s t  m i n u t e  a r e  t h e  f o l l o w i n g :

1 .  S e c t i o n  2 o f  t h e  p a s s e d  v e r s i o n  r e q u i r e s  e m p l o y e r s  t o  
c o n t i n u e  t o  p a y  b e n e f i t s  d u r i n g  t h e  p e r i o d  o f  c o n t r o v e r s i o n  o r  
a p p e a l .  No p r o v i s i o n  i s  made f o r  r e c o v e r y  o f  t h o s e  c o s t s  
c o n t r o v e r s i o n  i s  u p h e l d  o r  t h e  e m p l o y e r  w i n s  on a p p e a l ,  
s e c t i o n  was i n c l u d e d  i n  t h e  Ad Hoc C o m m i t t e e ' s  v e r s i o n ,  b u t  
Hoc C o m m i t t e e  n e v e r  f u r n i s h e d  e s t i m a t e s  o f  t h e  a c t u a l  c o s t  
r ecommend a t i r  t o  e m p l o y e r s ,  and i t  was o b j e c t e d  t o  a s  
s i g n i .   ̂
r e a s o n

i f  t h e  
T h i s  

t h e  Ad 
o f  i t s  
a d d i n g

31 . I t  was o m i t t e d  f rom t h e  S e n a t e  b i l l  f o r  t h a t  
o one  knew wha t  t h e  c o s t  m i g h t  b e ,  j u s t  t h a t  i t  w ou l d

be c o n s  « . ? j „ j i e .

2.  S e c t i o n  3 o f  t h e  p a s s e d  v e r s i o n  wo ul d  r e q u i r e  p e r s o n s  
p e r f o r m i n g  m e d i c a l  management  t o  n o t i £ y  t h e  e m p l o y e e ,  e m p l o y e r  and  
t h e  e m p l o y e e ' s  p h y s i c i a n  o f  t h o s e  p e r s o n s '  emp lo ymen t  and  t h e  s c o p e  
o f  s e r v i c e s  t h e y  a r e  t o  p e r f o r m .  The Ad Hoc C o m m i t t e e  recommended  
t h i s  p r o v i s i o n ,  b u t  no one  e l s e  knows why an d  no s a t i s f a c t o r y  
e x p l a n a t i o n  o f  t h e  b e n e f i t  o f  t h i s  added  p a p e r w o r k  was g i v e n .  I t  
m e r e l y  a d d s  t o  t h e  e x p e n s e  o f  a d m i n i s t r a t i o n  o f  t h e  e m p l o y e r ' s  
p r o g r a m .
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3.  S e c t i o n  6 r e q u i r e s  an e m p l o y e r  t o  f u r n i s h  
t r a n s p o r t a t i o n  an d  p e r  d i em t o  an emp l oy ee  f o r  e x a m i n a t i o n  by t h e  
e m p l o y e r ' s  p h y s i c i a n  and t r a n s p o r t a t i o n  and  p e r  d i em f o r  an 
a t t e n d a n t  i f  recommended by t h e  e m p l o y e e ' s  p h y s i c i a n .  S e c t i o n  6 
a l s o  r e q u i r e s  t h e  e m p l o y e r  t o  f u r n i s h  t r a n s p o r t a t i o n  a nd  p e r  d i em  
t o  t h e  e m p l o y e e  f o r  one  t r i p  i f  t h e  d e p o s i t i o n  o f  t h e  e m p l o y e r ' s  
p h y s i c i a n  i s  t o  be  t a k e n .

T h i s  s e c t i o n  was v i g o r o u s l y  o b j e c t e d  t o  by e m p l o y e r  
r e p r e s e n t a t i v e s ,  b u t  t h e y  were  g i v e n  l i t t l e  o p p o r t u n i t y  t o  v o i c e  
t h e i r  o b j e c t i o n s  t o  t h e  House J u d i c i a r y  C o m m i t t e e .  S e c t i o n  6 
became known a s  t h e  f a m i l y  Hawa i i  v a c a t i o n  p r o v i s i o n .  E m p l o y e r s  
a l r e a d y  h ave  t o  pay  t r a n s p o r t a t i o n  and p e r  d iem t o  c l a i m a n t s  i n  
e x c e s s  o f  sums a l l o w e d  by IRS when r e q u i r i n g  them t o  be e x a m i n e d  by 
t h e  e m p l o y e r ' s  p h y s i c i a n .  To impose  g r e a t e r  c o s t s  when o n l y  
" re comme nd ed"  b u t  n o t  c e r t i f i e d  by a p h y s i c i a n  a s  " n e c e s s a r y "  w i l l  
i n c r e a s e  t h e  c o s t s  t o  e m p l o y e r s  f o r  e x e r c i s i n g  t h e i r  r i g h t s  o f  
c o n t r o v e r s i o n  and  e x a m i n a t i o n  f o r  no d i s c e r n i b l e  b e n e f i t .  
M o r e o v e r ,  t h e r e  a p p e a r s  no r e a s o n  why a c l a i m a n t  s h o u l d  be 
f u r n i s h e d  w i t h  t r a n s p o r t a t i o n  and  p e r  d i em s i m p l y  t o  a t t e n d  t h e  
d e p o s i t i o n  o f  t h e  e m p l o y e r ' s  p h y s i c i a n .  The c l a i m a n t  c a n  r e c o v e r  
c o s t s  o f  p u r s u i n g  h i s  c l a i m ,  i f  s u c c e s s f u l ,  b u t  t h i s  p r o v i s i o n  
o f f e r s  no o p p o r t u n i t y  f o r  c o s t  r e c o v e r y  by t h e  e m p l o y e r  i f  t h e  
e m p l o y e r  i s  s u c c e s s f u l .

4 .  S e c t i o n  7 o f  t h e  p a s s e d  v e r s i o n  r e q u i r e s  t h a t  m e d i c a l  
r e c o r d s  h e l d  by t h e  b o a r d  be  c o n f i d e n t i a l  and  n o t  s u b j e c t  t o  p u b l i c  
i n s p e c t i o n .  In  a c i v i l  a c t i o n  i n v o l v i n g  a n  i n j u r y ,  t h e  i n j u r e d  
p l a i n t i f f  c a n  be  r e q u i r e d  t o  p r o d u c e  a l l  m e d i c a l  r e c o r d s  f o r  
i n s p e c t i o n  by t h e  d e f e n d a n t .  The l a n g u a g e  o f  S e c t i o n  7 a p p e a r s  t o  
r e q u i r e  t h a t  an e m p l o y e r  s e e k  a c o u r t  o r d e r  i n  o r d e r  t o  r e v i e w  a l l  
o f  t h e  m e d i c a l  r e c o r d s  o f  a n  i n j u r e d  w o r k e r .  T h i s  d o u b l e  s t a n d a r d  
makes  no s e n s e ,  e s p e c i a l l y  i n  v ie w o f  t h e  f a c t  t h a t  w o r k e r s '  
c o m p e n s a t i o n  i s  a n o - f a u l t ,  s t r i c t  l i a b i l i t y  p r o g r a m ,  a n d  t h e  
p r o v i s i o n  may be u n c o n s t i t u t i o n a l .  By r e q u i r i n g  an e m p l o y e r  t o  
o b t a i n  a c o u r t  o r d e r  i n  o r d e r  t o  i n s p e c t  t h e  m e d i c a l  r e c o r d s  o f  a 
c l a i m a n t ,  t h e  c o s t  o f  c o n t r o v e r s i o n  and  l i t i g a t i o n  a r e  
s i g n i f i c a n t l y  i n c r e a s e d .  I t  i n c r e a s e s  a t t o r n e y  wo rk ,  b u t  d o e s  n o t  
a p p e a r  t o  be o f  a l i k e  b e n e f i t  t o  t h e  c l a i m a n t .  The 
c o n s t i t u t i o n a l i t y  o f  t h e  d u a l  s y s t e m  o f  a c c e s s  t o  e v i d e n c e  s h o u l d  
be t h e  s u b j e c t  o f  an o p i n i o n  o f  t h e  A t t o r n e y  G e n e r a l .

3.  S e c t i o n  8 o f  t h e  p a s s e d  v e r s i o n  p r o v i d e s  t h a t  i f  t h e  
b o a r d  s h o u l d  d e c i d e  t h a t  t h e  c l a i m a n t ' s  i n j u r y  a r o s e  f rom " w i l f u l ,  
s e r i c u s ,  and  r e p e a t e d  v i o l a t i o n "  o f  f e d e r a l  and  s t a t e  o c c u p a t i o n a l  
s a f e t y  and  h e a l t h  g u i d e l i n e s ,  t h e  b o a r d  s h a l l  r e p o r t  " t h e  
v i o l a t i o n "  t o  t h e  D i v i s i o n  o f  L ab or  S t a n d a r d s  and S a f e t y .  No 
p r o v i s i o n  i s  made f o r  an e v i d e n t i a r y  h e a r i n g .  P r e s u m a b l y ,  t h e
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a m b i g u i t i e s  i n  t h i s  p r o v i s i o n  c o u l d  be c u r e d  by r e g u l a t i o n s ,  b u t  
b e c a u s e  t h e  s e c t i o n  c o n t a i n s  no s t a n d a r d s  o f  i n t e r p r e t a t i o n ,  
l i t i g a t i o n  i s  l i k e l y  t o  be s i g n i f i c a n t  and e x p e n s i v e .

6.  S e c t i o n  9 r e q u i r e s  t h e  D i v i s i o n  o f  W o r k e r s '  
C o m p e n s a t i o n  t o  n o t i f y  t h e  D i v i s i o n  o f  I n s u r a n c e  i f  i t  d e t e r m i n e s  
t h a t  an e m p l o y e r ' s  i n s u r e r  or  an a d j u s t e r  f o r  a s e l f - i n s u r e d  
e m p l o y e r  f i l e s  an " a p p a r e n t l y  f r i v o l o u s  or  u n f a i r "  c o n t r o v e r s i o n .  
T h i s  n o t i c e  i s  r e q u i r e d  e v e n  i f  t h e  c l a i m a n t  d o e s  n o t  d i s p u t e  t h e  
c o n t r o v e r s i o n  o r  t h e  c l a i m a n t  d o e s  d i s p u t e  t h e  c o n t r o v e r s i o n ,  t h e  
c o n t r o v e r s i o n  i s  u p h e l d  and  no c o m p e n s a t i o n  i s  a w a r d e d  t o  t h e  
c l a i m a n t .  T h i s  p r o v i s i o n  d o e s  n o t  r e q u i r e  a f i n d i n g  o f  f a c t  by t h e  
b o a r d ,  b u t  wou ld  a l l o w  t h e  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  t o  
e x e r c i s e  u n f e t t e r e d  and s u b j e c t i v e  d i s c r e t i o n .

7 .  S e c t i o n  10 r e q u i r e s  t h a t  c o m p e n s a t i o n  be  p a i d  by 
n e g o t i a b l e  i n s t r u m e n t  " t h a t  can be  c a s h e d "  w i t h i n  t h r e e  b u s i n e s s  
d a y s  o f  i s s u a n c e .  T h i s  may be an i m p o s s i b l e  s t a n d a r d  and c o n f l i c t s  
w i t h  t h e  UCC p r o v i s i o n s  r e l a t i n g  t o  c l e a r i n g  o f  i n s t r u m e n t s .  I t  
c a n  a l s o  p r o v o k e  l i t i g a t i o n  o v e r  l o s s  o f  u s e  o f  p r o c e e d s ,  i n t e r e s t  
and  o t h e r  damages  b e c a u s e  a c l a i m a n t  d i d  n o t  p r e s e n t  h i s  c h e c k  a t  
t h e  i s s u i n g  b a n k .

8.  S e c t i o n  14 i n c l u d e s  i n  " g r o s s  e a r n i n g s "  any  d e f e r r e d  
wages  and t e m p o r a r y  d i s a b i l i t y  c o m p e n s a t i o n .  Under  e x i s t i n g  l a w ,  
b e n e f i t s  a r e  b a s e d  on t h e  w o r k e r ' s  p r e - i n j u r y  e a r n i n g s  a nd  a r e  
c a l c u l a t e d  by a d d i n g  wages  r e c e i v e d  i n  t h e  p r e c e d i n g  two y e a r s  an d  
d i v i d i n g  by 100 .  S e c t i o n  14 would r a i s e  t h e  n e t  w o r k e r s '  
c o m p e n s a t i o n  b e n e f i t s  f o r  c l a i m a n t s  w i t h  p r i o r  w o r k - r e l a t e d  
d i s a b i l i t y ,  an d  i t  may be compounded by t h e  i n t e n t  e x p r e s s e d  i n  
S e c t i o n  1 o f  t h e  b i l l  r e l a t i n g  t o  t h e  1980 a m e n d m e n t s .  I f  t h e  
e f f e c t  o f  t h i s  i n t e n t  l a n g u a g e  i s  an i n t e r p r e t a t i o n  t h a t  t h e  1980 
law h a s  a l w a y s  i n c l u d e d  t e m p o r a r y  d i s a b i l i t y  b e n e f i t s  i n  t h e  
d e f i n i t i o n  o f  w ag e s ,  i t  would  r e t r o a c t i v e l y  i n c r e a s e  b e n e f i t s  on 
o l d  c l a i m s .  I n s u r e r s  d i d  n o t  e s t a b l i s h  r a t e s  u n d e r  p o l i c i e s  i n  
e f f e c t  o v e r  t h a t  t i m e  and w i l l  n o t  be a b l e  t o  r e c o v e r  i n  f u t u r e  
r a t e s  f o r  t h i s  r e t r o a c t i v e  c h a n g e  i n  t h e  l aw.

The A t t o r n e y  G e n e r a l  s h o u l d  be a s k e d  f o r  an o p i n i o n  a s  t o  
t h e  c o n s t i t u t i o n a l i t y  o f  S ec .  14 b e c a u s e  o f  i t s  p o t e n t i a l  
r e t r o a c t i v i t y  and  i t s  i m p a i r m e n t  o f  c o n t r a c t s  o f  i n s u r a n c e .

The D i v i s i o n  o f  I n s u r a n c e  was n o t  a s k e d  r o r  a n d ,  
c o n s e q u e n t l y ,  d i d  n o t  f u r n i s h  t o  t h e  House J u d i c i a r y  C o m m i t t e e  an y  
i n f o r m a t i o n  on t h e  e f f e c t  upon r a t e s  and p r e m i u m s .  A l t h o u g h  p e o p l e  
made an e f f o r t  t o  have  t h e  House J u d i c i a r y  C o m m i t t e e  r e s p o n d  t o  
t h e i r  q u e s t i o n s  r e g a r c i n g  c o s t s , t h e i r  e f f o r t s  w er e  u n s u c c e s s f u l .
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9.  S e c t i o n  15 amends t h e  d e f i n i t i o n  o f  " m e d i c a l  
s t a b i l i t y . "  Under  e x i s t i n g  law a d i s a b i l i t y  i s  no l o n g e r  
" t e m p o r a r y "  when t h e  c l a i m a n t  r e a c h e s  m e d i c a l  s t a b i l i t y ,  t h a t  i s ,  
when i m p r o v e m e n t  i n  h i s  c o n d i t i o n  i s  n o t  r e a s o n a b l y  e x p e c t e d .  
S e c t i o n  15 would  d e f i n e  " m e d i c a l  s t a b i l i t y "  a s  t h e  c o n d i t i o n  o f  t h e  
c l a i m a n t  when n e i t h e r  i mpr ov emen t  nor  d e t e r i o r a t i o n  i s  r e a s o n a b l y  
e x p e c t e d .  By i n c l u d i n g  " d e t e r i o r a t i o n "  i n  t h e  d e f i n i t i o n ,  t h e  
p e r i o d  o f  t e m p o r a r y  d i s a b i l i t y  i s  p r o l o n g e d ,  w i t h  no o f f s e t t i n g  
r e d u c t i o n  i n  e v e n t u a l  p e r m a n e n t  d i s a b i l i t y  c o m p e n s a t i o n .  S e c t i o n  
15 woul d  r a i s e  t e m p o r a r y  d i s a b i l i t y  c o s t s  and  w i l l  e n c o u r a g e  more  
l i t i g a t i o n  o v e r  t h e  e x i s t e n c e  o f  p e r m a n e n c y ,  i n  e f f e c t  o v e r t u r n i n g  
t h e  r e f o r m s  e n a c t e d  i n  1988 .

S e c t i o n  15 was an Ad Hoc Co mmi t t ee  p r o p o s a l  b u t ,  a g a i n ,  
when a s k e d  f o r  an  e x p l a n a t i o n  o f  c o s t s ,  t h e  C o m m i t t e e  f a i l e d  t o  
p r o d u c e  them a n d ,  f o r  t h a t  r e a s o n ,  t h e  s e c t i o n  was o m i t t e d  i n  t h e  
S e n a t e  v e r s i o n .  By t h e  t i m e  t h e  House J u d i c i a r y  C o m m i t t e e  v e r s i o n  
e m e r g e d ,  May 18 ,  i t  was t o o  l a t e  f o r  most  e m p l o y e r s  t o  p r e s e n t  
t e s t i m o n y  a s  t o  t h e  e c o n o m i c  i m p a c t  o f  t h e  b i l l .  I n  f a c t ,  on  a t  
l e a s t  o ne  o c c a s i o n ,  and t h e r e  a r e  r umor s  o f  m o r e ,  members  o f  t h e  
Hous e  J u d i c i a r y  C om m i t t ee  h e l d  s e c r e t  and  e x c l u s i v e  " n e g o t i a t i o n s "  
w i t h  l e s s  t h a n  a h a n d f u l  o f  l o b b y i s t s  who wer e  n o t  r e p r e s e n t a t i v e  
o f  t h e  e m p l o y e r  communi ty  i n  A l a s k a .

S e c t i o n  18 r e q u i r e s  t h e  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  
t o  r e p o r t  t o  t h e  L e g i s l a t u r e  no l a t e r  t h a n  J a n u a r y  1 ,  1 9 9 2 ,  on
m a t t e r s  r e l a t i n g  t o  a t t o r n e y s  r e p r e s e n t i n g  c l a i m a n t s  a n d  e m p l o y e r s ,  
p a r t i c u l a r l y  e m p h a s i z i n g  w h e t h e r  o r  n o t  a t t o r n e y s  f o r  e m p l o y e r s  
s h o u l d  h a v e  t h e i r  f e e s  r e d u c e d .

SB 219 i s  a f l a w e d  and d a n g e r o u s  b i l l .  I f  a l l o w e d  t o  
become l a w ,  many o f  t h e  p r o v i s i o n s  w i l l  c a u s e  s e v e r e  h a r d s h i p  t o  
e m p l o y e r s  an d  t h e  l i k e l i h o o d  o f  o b t a i n i n g  r e m e d i e s  i n  s u b s e q u e n t  
s e s s i o n s  o f  t h e  L e g i s l a t u r e  i s  r e m o t e ,  a t  b e s t .  A l t h o u g h  
o v e r t u r n i n g  o f  t h e  Van B i e n e  d e c i s i o n  i s  c r u c i a l  t o  t h e  
c o n t i n u a t i o n  o f  a d e q u a t e  w o r k p l a c e  s a f e t y  p r o g r a m s ,  one  more  y e a r  
w i l l  n o t  c a u s e  t h e  h a r d s h i p  t h a t  i n c o r p o r a t i n g  t h e  l a n g u a g e  o f  SB 
219 woul d  i m p o s e .  O v e r t u r n i n g  Van B i e n e  s h o u l d  n o t ,  t h e r e f o r e ,  be 
u s e d  a s  a r e a s o n  f o r  a l l o w i n g  t h e  o t h e r ,  h i g h l y  o b j e c t i o n a b l e  
p o r t i o n s  o f  t h e  b i l l  t o  become l aw .

Your f a v o r a b l e  c o n s i d e r a t i o n  o f  v e t o i n g  t h e  b i l l  i s  
u r g e n t l y  s o u g h t .

i c e r e l y  y o p r s ,rv/ 0  oSWhorJi■ r J l / f r t U
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B R U C E E. D A V IS O N , RE *
‘ L ic e n s e d  i n  
A l a s k a  a n d  
W a s h in g t o n

A r l i s s  S t u r g u l e w s k i  

S T U R G U L E W S K I / C A M P B E L L  H E A D Q U A R T E R S  
2 5 0 5  B a r r o w  
Anchorage,, A K  9 9 5 0 3

D e a r  A r l i s s :

I k n o w  y o u  a r e  v e r y  b u s y  w i t h  y o u r  c a m p a i g n  a t  t h i s  t i m e ,  b u t  I 
t h o u g h t  I w o u l d  s e n d  y o u  t h i s  i n f o r m a t i o n  t o  i n f o r m  y o u  o f  t h e  
p r o b l e m s  a t  t h e  W o r k e r s '  C o m p e n s a t i o n  B o a r d .  P l e a s e  c a l l  m e  a t  
y o u r  e a r l i e s t  c o n v e n i e n c e  s o  t h a t  w e  c a n  d i s c u s s  t h i s  f u r t h e r .

T h a n k  yo u .

S i n c e r e l y ,

D A V I S O N  & D A V I S O N

S h e l b y  L. N u e n k e - D a v i s o n
A t t o r n e y  a t  L a w

S L N D / g e r . s 0 0 0 9
E n c l o s u r e
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H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E  4

A L A S K A  STATE LEGISLATURE F.O. B O X  Y, J U N E A U  99811 t
(9 07 ) 465-3892

O c t o b e r  3, 1 9 9 0

A l a s k a  W o r k e r s ' C o m p e n s a t i o n  B o a r d  
D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  
P.O. B o x  1 0 7 0 1 9  

A n c h o r a g e ,  A l a s k a  9 9 5 1 0 - 7 0 1 9

D e a r  B o a r d  M e m b e i :

I a m  w r i t i n g  t o  e x p r e s s  m y  c o n c e r n  o v e r  r e c e n t  B o a r d  
d e c i s i o n s  i n t e r p r e t i n g  A S  2 3 . 3 0 . 1 5 5 ( o ) , a p r o v i s i o n  
r e l a t i n g  t o  u n f a i r  o r  f r i v o l o u s  c o n t r o v e r s i o n s  t h a t  w a s  
a d d e d  b y  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  d u r i n g  o u r  
d e l i b e r a t i o n s  o n  t h e  1 9 8 8  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  
R e f o r m  A c t .

S p e c i f i c a l l y ,  I a m  r e f e r r i n g  t o  t h e  b o a r d s  r u l i n g  in b o t h  
C r e s s  a n d  T o f s o n , t h a t  s o  n a r r o w l y  a n d  i n c o r r e c t l y  
i n t e r p r e t s  A S  2 3 . 3 0 . 1 5 5 (o) a s  t o  r e n d e r  t h e  s e c t i o n  
i n o p e r a t i v e .  W o r s e ,  t h e  p r e c e d e n t  s e t  b y  t h e  r u l i n g  m a y  
r e s u l t  i n  r e s t r i c t i n g  a c t i o n s  t h e  D i v i s i o n  h a d  t a k e n  
p r e v i o u s l y  t o  e n a c t m e n t  o f  1 5 5 (o) t o  d i s c o u r a g e  f r i v o l o u s  
o r  u n f a i r  c o n t r o v e r s i o n s .

A S  2 3 . 3 0 . 1 5 5 ( 0 )  s t a t e s :

(o) T h e  b o a r d  s h a l l  p r o m p t l y  n o t i f y  t h e  d i v i s i o n  o f  
i n s u r a n c e  if t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  e m p l o y e r ' s  
i n s u r e r  h a s  f r i v o l o u s l y  o r  u n f a i r l y  c o n t r o v e r t e d  
c o m p e n s a t i o n  d u e  u n d e r  t h i s  c h a p t e r .  A f t e r  r e c e i v i n g  
n o t i c e  f r o m  t h e  b o a r d ,  t h e  d i v i s i o n  o f  i n s u r a n c e  s h a l l  
d e t e r m i n e  if t h e  i n s u r e r  h a s  c o m m i t t e d  a n  u n f a i r  c l a i m  
s e t t l e m e n t  p r a c t i c e  u n d e r  A S  2 1 . 3 6 . 1 2 5 .

In e n a c t i n g  1 5 5 (o), it w a s  t h e  l e g i s l a t u r e s  i n t e n t  t o  
d i s c o u r a g e  c o n t r o v e r s i o n s ,  s p e c i f i c a l l y  t h o s e  t h a t  w e r e  

u n f a i r  o r  f r i v o l o u s .  T h e  r e a s o n s  a r e  o b v i o u s .  S u c h  
c o n t r o v e r s i o n s  h a r m  i n j u r e d  e m p l o y e e s ,  w a s t e  e v e r y o n e ' s  
tim e ,  a n d  g r e a t l y  a n d  u n n e c e s s a r i l y  a d d  t o  t h e  c o s t  o f  t h e  
s y s t e m .

W e  w e r e  a w a r e  t h a t  D i v i s i o n  s t a f f  r o u t i n e l y  " w a t c h d o g g e d "  
i n s u r e r s  f o r  t h e s e  p r a c t i c e s .  H o w e v e r ,  w e  s o u g h t  t o  
a d d r e s s  s e v e r a l  p r o b l e m s  b y  e n a c t i n g  1 5 5 ( 0 ) :  t o  p r o t e c t  

s t a f f  a n d  t h e  B o a r d  b y  s p e c i f i c a l l y  g r a n t i n g  t h e m  s t a t u t o r y  
a u t h o r i t y  t o  d o  w h a t  t h e y  w e r e  a l r e a d y  d o i n g ,  t o  e n c o u r a g e

■cs>



t h e m  t o  d o  m o r e ,  a n d  t o  i m p l e m e n t  a r e p o r t i n g  p r o c e d u r e  t o  

a s s u r e  t h a t  t h e  D i v i s i o n  o f  I n s u r a n c e  w a s  i n f o r m e d .

I u n d e r s t a n d  t h a t  t h e  h e a r i n g  o f f i c e r s  a n d  t h e  t w o  b o a r d  
m e m b e r s  w h o  r e n d e r e d  a d e c i s i o n  in C r e s s  a n d  T o f s o n t h e s e  

c a s e s  w e r e  l a b o r i n g  u n d e r  a t r e m e n d o u s  d i s a d v a n t a g e .  It 
w a s  t h e  f i r s t  t i m e  t h e  b o a r d  h a d  c o n s i d e r e d  a p p l i c a t i o n  of 
1 5 5 ( o ) .  F u r t h e r ,  t h e  t w o  b o a r d  m e m b e r s  i n v o l v e d  w e r e  n o t  
p a r t  o f  t h e  d e v e l o p m e n t  o f  t h e  1 9 8 8  R e f o r m  A c t  a n d  w e r e  n o t  
p r i v y  t o  t h e  p u b l i c  t e s t i m o n y  t h a t  g u i d e d  t h e  l e g i s l a t u r e  
in a d o p t i n g  1 5 5 (o). F i n a l l y ,  t h e  b o a r d  d i d  n o t  h a v e  t h e  
a d v a n t a g e  o f  l e g a l  c o u n s e l  t o  c o u n t e r  t h e  a r g u m e n t s  
p r e s e n t e d  b y  c o u n s e l  t o  t h e  c a r r i e r s  a n d  w e r e  t h e r e f o r e  
l e f t  t o  r e n d e r  a d e c i s i o n  w i t h o u t  h a v i n g  a l l  t h e  f a c t s  
b e f o r e  t h e m .

B e c a u s e  o f  t h e  l a t t e r ,  I ' d  l i k e  t o  c o m m e n d  t h e  b o a r d  f o r  
m a k i n g  a d e t e r m i n a t i o n  t h a t  1 5 5 (o) a p p l i e d  t o  s e l f  i n s u r e r s  
a s  w e l l  a s  o t h e r  c a r r i e r s .  T h a t  w a s  c l e a r l y  t h e  i n t e n t  of 

t h e  l e g i s l a t u r e  a n d  t h e  b o a r d  w a s  a b l e  t o  d e t e r m i n e  t h a t  in 
s p i t e  o f  l e g a l  a r g u m e n t s  b y  c o u n s e l  t o  t h e  c o n t r a r y .

H o w e v e r ,  d u e  t o  t h e  d i s a d v a n t a g e s  l i s t e d  a b o v e ,  i n  C r e s s  
a n d  T o f s o n , t h e  B o a r d  a p p a r e n t l y  a g r e e d  w i t h  c o u n s e l  t o  t h e  
c a r r i e r s  t h a t :

* T h e  " t h r e s h o l d  i s s u e 11 w a s  w h e t h e r  c o m p e n s a t i o n  w a s  
due. T h i s  is in f a c t  n o t  a n  i s s u e  a t  all, o n l y  a 
f u n c t i o n  o f  b o i l e r  p l a t e  l e g a l  l a n g u a g e .  T h e
" c o m p e n s a t i o n  d u e "  l a n g u a g e  in 1 5 5 (o) s i m p l y
r e c o g n i z e s  t h a t  a c o n t r o v e r s i o n  c a n  o n l y  o c c u r  w h e n  a 
w o r k e r  h a s  a p p l i e d  f o r  s o m e  b e n e f i t  t h a t  m a y  b e  d u e  
t h e m  u n d e r  t h e  s y s t e m .  T h e  t r u e  " t h r e s h o l d  i s s u e "  
u n d e r  1 5 5 (o) is w h e t h e r  a c o n t r o v e r s i o n  w a s  f r i v o l o u s  
o r  u n f a i r .

* T h a t  a c o n t r o v e r s i o n  is n o t  f r i v o l o u s  o r  u n f a i r  if
t h e r e  is a n y  b a s i s  f o r  it e v e n  if t h e  a c t u a l  b a s i s  is
n o t  c l e a r l y  s t a t e d  in t h e  c o n t r o v e r s i o n  n o t i c e  o r  if
t h e  c a r r i e r  a m e n d s  a f r i v o l o u s  c o n t r o v e r s i o n  n o t i c e  at  
a l a t e r  d a t e  b y  p r o v i d i n g  a v a l i d  r e a s o n  . T h i s  
i n t e r p r e t a t i o n  e s s e n t i a l l y  r e n d e r s  1 1 5 (o) i n o p e r a b l e .  
S e c t i o n  1 1 5 (o) r e q u i r e s  i n s u r e r s  t o  m a k e  r e a s o n e d ,  
v a l i d  c o n t r o v e r s i o n s  u n d e r  t h r e a t  o f  s a n c t i o n s  b y  t h e  

D i v i s i o n  o f  I n s u r a n c e  f o r  f a i l u r e  t o  d o  so. U n d e r  

C r e s s  a n d  T o f s o n  r y  d i s i n c e n t i v e  f o r  u n f a i r  o r  
f r i v o l o u s  c o n t r o v e r s i o n s  is r e m o v e d .

* T h a t  1 5 5 (o) a p p l i e s  o n l y  t o  c a s e s  w h i c h  g e t  b e f o r e  t h e
b o a r d  f o r  o t h e r  r e a s o n s .  A s  s t a t e d  a b o v e ,  in a d o p t i n g  

1 5 5 ( o )  t h e  l e g i s l a t u r e  i n t e n d e d  t o  a u g m e n t  w h a t  t h e  
d i v i s i o n  s t a f f  a n d  b o a r d  w e r e  a l r e a d y  d o i n g ,  n o t



r e s t r i c t  t h e i r  c o n s i d e r a t i o n  o f  f r i v o l o u s  o r  u n f a i r  
c o n t r o v e r s i o n s  t o  t h e  f i v e  p e r c e n t  o f  t h e  c a s e s  t h a t  

c o m e  b e f o r e  t h e  b o a r d  f o r  o t h e r  r e a s o n s .

T h e  a r g u m e n t s  s e t  f o r t h  i n  C r o s s  a n d  T o f s o n  r e g a r d i n g  
1 1 5 (o) m u s t  n o t  s t a n d  u n c h a l l e n g e d .  T h e  p u r p o s e  o f  t h i s  

l e t t e r  i s  t o  a s s i s t  t h e  b o a r d  i n  r e e v a l u a t i n g  t h e  
i m p l e m e n t a t i o n  o f  1 1 5 (o) s o  t h a t  f u t u r e  c a s e s  c a n  b e  
c o n s i d e r e d  w i t h  f u l l  i n f o r m a t i o n  a t  h a n d  a n d  w i t h o u t  t h e  
t a i n t  o f  t h e  p r e c e d e n t  s e t  i n  t h e s e  c a s e s .

I n  c l o s i n g  l e t  m e  a d d  t h a t  I f i n d  i t  h a r d  t o  u n d e r s t a n d  h o w  
c o u n s e l  f o r  t h e  c a r r i e r s  c o u l d  p r e s e n t  t h e  a r g u m e n t s  t h e y  
d i d  w i t h  a s t r a i g h t  face. T h e s e  a r g u m e n t s  d e l i b e r a t e l y  
m i s i n t e r p r e t  t h e  s c o p e  a n d  i n t e n t  o f  1 1 5 (o). T h e  
l e g i s l a t u r e  s i m p l y  d i d  n o t  a n t i c i p a t e  a n y  p r o b l e m  w i t h  
1 1 5 (o) b e c a u s e  w e  f e l t  t h e  l a n g u a g e  w a s  c l e a r  a n d  
u n a m b i g u o u s .  F u r t h e r ,  c o u n s e l  w a s  a w a r e  o f  t h e  r e a s o n s  t h e  
l e g i s l a t u r e  a d o p t e d  1 1 5 (o) b e c a u s e  t h e y ,  u n l i k e  t h e  b o a r d  

m e m b e r s ,  p a r t i c i p a t e d  in t h e  p u b l i c  h e a r i n g  p r o c e s s  a n d  
l e g i s l a t i v e  d e l i b e r a t i o n s  t h a t  l e d  t o  i m p l e m e n t a t i o n  o f  t h e  
R e f o r m  A c t .

I n  s h o r t ,  t h e  b o a r d  w a s  m i s l e a d  b y  s p e c i o u s  a r g u m e n t s  
d e s i g n e d  t o  u n d e r m i n e  a s o u n d  p u b l i c  p o l i c y  p r o v i s i o n  t h a t  
w i l l  h e l p  t o  r e d u c e  f r i v o l o u s  a n d  u n f a i r  c o n t r o v e r s i o n s  a n d  
s i g n i f i c a n t l y  d e c r e a s e  t h e  c o s t  o f  t h e  w o r k e r s '  
c o m p e n s a t i o n  s y s t e m .  I u r g e  y o u  t o  t a k e  w h a t e v e r  s t e p s  a r e  
n e c e s s a r y  t o  i m p l e m e n t  1 1 5 (o) a s  w r i t t e n  a n d  a s  i n t e n d e d  b y  
t h e  l e g i s l a t u r e .

S i n c e r e l v .

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

E n c l o s u r e

cc: C o m m i s s i o n e r  J i m  S a m p s o n ,  D e p a r t m e n t  o f  L a b o r
S h a r i  K o c h m a n ,  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  
D a v e  W a l s h ,  D i v i s i o n  o f  I n s u r a n c e

d d / g b

a:1 5 5 (o)



H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E
A L A S K A  STATE LEGISLATURE P.O. B O X  Y, JUNEAU 99811

(907) *165-3892

S e p t e m b e r  14, 19 9 0

J a n  H a n s e n ,  C h i e f  o f  A d j u d i c a t i o n s  
D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  
P.O. B o x  1 0 7 0 1 9  

A n c h o r a g e ,  A l a s k a  9 9 5 1 0

D e a r  M s .  H a n s e n :

I a m  w r i t i n g  t o  r e q u e s t  a n  u p d a t e  o n  h o w  c e r t a i n  c o n s u m e r  
p r o t e c t i o n  p r o v i s i o n s  o f  t h e  1 9 8 8  W o r k e r s '  C o m p e n s a t i o n  
R e f o r m  A c t  a r e  w o r k i n g .

S p e c i f i c a l l y ,  I ' m  i n t e r e s t e d  i n  A S  2 3 . 3 0 . 1 5 5 (o) a n d  o t h e r  
p r o v i s i o n s  d e a l i n g  w i t h  u n f a i r  o r  f r i v o l o u s  c o n t r o v e r s i o n s  
b y  i n s u r a n c e  c a r r i e r s .  A s  y o u  k n o w ,  t h e  i n t e n t  o f  s e c t i o n s  
s u c h  a s  A S  2 3 . 3 0 . 2 5 5 ( o )  w a s  t h a t  t h e y  b e  i n t e r p r e t e d  in t h e  

b r o a d e s t  s e n s e  t o  a u g m e n t  t h e  e f f o r t s  o f  t h e  D i v i s i o n  s t a f f  
a n d  t h e  B o a r d  t o  k e e p  t h e  D i v i s i o n  o f  I n s u r a n c e  i n f o r m e d  
a b o u t  a c t i o n s  b y  c a r r i e r s .

T e s t i m o n y  b e f o r e  t h e  l e g i s l a t u r e  p r i o r  t o  a d o p t i o n  o f  t h e  
A c t  i n d i c a t e d  t h a t  s o m e  c a r r i e r s  w e r e  r o u t i n e l y  

c o n t r o v e r t i n g  c l a i m s ,  f r i v o l o u s l y  d e n y i n g  w o r k e r s  m e d i c a l  
c o v e r a g e ,  a n d  m a y  b e  u s i n g  p r o v i s i o n s  u n d e r  t h e  l a w  t o  
h a r a s s  i n j u r e d  w o r k e r s  b y  r e q u i r i n g  t h e m  t o  s u b m i t  t o  
u n n e c e s s a r y  p r o c e d u r e s  a n d  t e s t i n g  i n  o r d e r  t o  d i s c o u r a g e  
t h e m  f r o m  p u r s u i n g  a r i g h t f u l  c l a i m .

S i n c e  o n l y  t h e  D i v i s i o n  o f  I n s u r a n c e  c a n  i n i t i a t e  a c t i o n  
a g a i n s t  a n  i n s u r a n c e  c a r r i e r  f o r  t h e s e  k i n d s  o f  p r a c t i c e s ,  
it w a s  n e c e s s a r y  t o  a s s u r e  t h a t  t h e y  w e r e  i n f o r m e d  w h e n  
s u c h  p r a c t i c e s  o c c u r  b y  t h e  p e o p l e  m o s t  l i k e l y  t o  b e  a w a r e  
o f  t h e m  - t h e  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  s t a f f  a n d  
the. B o a r d .  H e n c e  t h e  i n c l u s i o n  o f  s p e c i f i c  p r o v i s i o n s  
r e q u i r i n g  r e p o r t s  t o  t h e  D i v i s i o n  o f  I n s u r a n c e .

In a d o p t i n g  t h e s e  p r o v i s i o n s  i t  w a s  t h e  i n t e n t  o f  t h e  
l e g i s l a t u r e  t h a t  the;, b e  i n t e r p r e t e d  in t h e  b r o a d e s t  
p o s s i b l e  s e n s e .  W e  w e r e  a w a r e  t h a t  D i v i s i o n  s t a f f  d i d  
" w a t c h d o g "  c a r r i e r s  f o r  t h e s e  p r a c t i c e s .  H o w e v e r ,  w e  w e r e  
c o n c e r n e d  t h a t  t h e i r  e f f o r t s  w e r e  h a m p e r e d  b y  t h e  l a c k  o f  
s p e c i f i c  s t a t u t o r y  a u t h o r i t y  t o  d o  so. F u r t h e r  w e  w e r e  
c o n c e r n e d  t h a t  t h e  B o a r d  m a y  n o t  b e  a d e q u a t e l y  i n f o r m e d  
a b o u t  w h a t  t h e  s t a f f  k n e w  s i n c e  n o  r e p o r t i n g  m e c h a n i s m  w a s



in p l a c e  a n d  t h a t  t h e  D i v i s i o n  u l t i m a t e l y  r e s p o n s i b l e  f o r  

e n f o r c i n g  f a i r  s e t t l e m e n t  p r a c t i c e s  w o u l d  n o t  g e t  t h e  
i n f o r m a t i o n  t h e y  n e e d e d  t o  d o  t h e i r  j o b  a s  a r e s u l t .

By m a n d a t i n g  r e p o r t i n g  r e q u i r e m e n t s ,  w e  s o u g h t  to a u g m e n t  
c u r r e n t  s t a f f  e f f o r t s  a n d  to p r o t e c t  b o t h  t h e  B o a r d  a n d  t h e  
s t a f f  b y  p l a c i n g  t h e m  u n d e r  a s t a t u t o r y  r e q u i r e m e n t  s o  t h e y  
c o u l d  n o t  b e  a c c u s e d  o f  o v e r s t e p p i n g  t h e i r  a u t h o r i t y .  
P e r s o n a l l y ,  I r e m a i n  c o n c e r n e d  t h a t  w e  m a y  n o t  h a v e  c h o s e n  
t h e  r i g h t  w o r d s  t o  g e t  t h a t  m e s s a g e  a c r o s s .

S p e c i f i c a l l y ,  I ' d  l i k e  t o  k n o w  h o w  t h e  B o a r d  h a s  
i n t e r p r e t e d  t h e s e  p r o v i s i o n s ,  h o w  s t a f f  p r a c t i c e s  h a v e  b e e n  
e f f e c t e d  t h a t  t h a t  i n t e r p r e t a t i o n ,  w h e t h e r  t h e  s t a t u t o r y  
c h a n g e  is w o r k i n g  t h e  w a y  w e  i n t e n d e d  a n d ,  if not, w h a t  w e  
s h o u l d  d o  t o  c l a r i f y  t h e  l a n g u a g e .

Y o u r  t i m e l y  r e s p o n s e  t o  t h i s  i n q u i r y  w i l l  b e  m u c h  
a p p r e c i a t e d .

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r  

H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

cc: J i m  S a m p s o n ,  D e p a r t m e n t  o f  L a b o r
D a v e  W a l s h ,  D i v i s i o n  o f  I n s u r a n c e

d d / g b

a r h a n s e n
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R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
P . O .  B o x  Y 
J u n e a u ,  A K  9 9 0 1 1

RE: A S  2 3 . 3 0 . 1 5 5 ( 0 )

D e a r  R e p r e s e n t a t i v e  D o n l e y :

T h a n k  y o u  f o r  y o u r  S e p t e m b e r  14, 1 9 9 0 ,  l e t t e r  r e q u e s t i n g
i n f o r m a t i o n  a b o u t  t h e  a p p l i c a t i o n  of A S  2 3 . 3 0 . 1 5 5 ( o ) .

S i n c e  y o u  a l s o  s p e c i f i c a l l y  r e q u e s t e d  h o w  t h e  b o a r d  h a s  
i n t e r p r e t e d  t h e  s t a t u t e ,  t h e  e f f e c t  of s t a f f  p r a c t i c e s ,  w h e t h e r  t h e  
s t a t u t e  is w o r k i n g  a c c o r d i n g  t o  t h e  i n t e n t  y o u  s e t  o u t  i n  y o u r  
l e t t e r ,  a n d  w h e t h e r  s t a t u t o r y  l a n g u a g e  n e e d s  t o  b e  c l a r i f i e d ,  I 
t h i n k  t h a t  I c a n  b e s t  u p d a t e  y o u  b y  p r o v i d i n g  a s e r i e s  o f  d o c u m e n t s  
w h i c h  I w i l l  i n d e x  a n d  c o m m e n t  u p o n  in t h i s  l e t t e r .

In l a t e  19 0 9  t h e  W o r k e r s '  C o m p e n s a t i o n  D i v i s i o n  ( D i v i s i o n )  
f i n a l l y  g o t  to A S  2 3 . 3 0 . 1 5 5(o) a n d  b e g a n  t o  w o r k  o n  p r o c e d u r e s .  B y  

a b o u t  F e b r u a r y  o r  M a r c h  o f  1990 the s t a f f  b e g a n  t o  a p p l y  its 
p r o c e d u r e s  as s e t  o u t  in A T T A C H M E N T  #1. T h e  b o a r d  a n d  s o m e  
D i v i s i o n  e m p l o y e e s  h a d  a l r e a d y  q u e s t i o n e d  s u b s e c t i o n  1 5 5 (o) 
v i o l a t i o n s  i n  a f e w  l e t t e r s  a n d  d e c i s i o n s  b e f o r e  t h e n ,  b u t  n o  
f o r m a l  a c t i o n  o r  r e f e r r a l s  h a d  b e e n  m a d e .  A t  t h e  b o a r d ' s  m e e t i n g  
in A p r i l  1990, I r e p o r t e d  t h e  p r o c e d u r e s  t h e  D i v i s i o n  h a d  w o r k e d  
o u t  to d e a l  w i t h  s u b s e c t i o n  155(o) a n d  a s k e d  t h e  b o a r d  if it w a n t e d  
t o  w r i t e  a n y  r e g u l a t i o n s  d e a l i n g  w i t h  s u b s e c t i o n  1 5 5 ( o ) . T h e  b o a r d  
i n s t r u c t e d  t h e  D i v i s i o n  to i m p l e m e n t  t h e  p r o c e d u r e s ,  a n d  t h e n ,  
a f t e r  s o m e  e x p e r i e n c e  i n  t h e  i m p l e m e n t a t i o n ,  r e p o r t  t h e  o u t c o m e  a t  
a f u t u r e  b o a r d  m e e t i n g  s o  it c o u l d  d e t e r m i n e  i f  r e g u l a t i o n s  w e r e  
n e e d e d .

F o l l o w i n g  t h e  b o a r d  m e e t i n g ,  I i n s t r u c t e d  m y  s t a f f  t o  
i m p l e m e n t  t h e  p r o c e d u r e s  in e a r n e s t .  A T T A C H M E N T  #2, a M a y  18, 1 9 9 0  
l e t t e r  f r o m  a t t o r n e y  S h e l b y  N u e n k e - D a v i s o n  r e p r e s e n t i n g  a n  

a d j u s t e r ,  a n d  A T T A C H M E N T  #3, m y  J u n e  11, 1 9 9 0  r e s p o n s e  t o  D a v i s o n ,  

i n d i c a t e  t h e  t y p e s  o f  a r g u m e n t s  b e i n g  r a i s e d  a g a i n s t  s u b s e c t i o n  

1 5 5 ( o ) ,  o u r  a p p l i c a t i o n  of it, a n d  t h e  D i v i s i o n ’s u n d e r s t a n d i n g  of 
t h e  p u r p o s e  o f  s u b s e c t i o n  1 5 5 ( o ) .

T h e  s t a f f  p u s h e d  t w o  c a s e s  i n v o l v i n g  c o n t r o v e r s i o n s  b e l i e v e d  

to b e  p a t e n t l y  f r i v o l o u s  u n d e r  a n y o n e ' s  i n t e r p r e t a t i o n  o f  t h e  w o r d
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t o  h e a r i n g  b e f o r e  t h e  b o a r d  o n  J u n e  1, 1990. A s  a r e s u l t  o f  t h o s e  
t w o  h e a r i n g s  t h e  b o a r d  i s s u e d  A T T A C H M E N T  #4, C r e s s  v. S t a t e  of 
A l a s k a , A W C B  No. 9 0 0 1 4 7  ( J u n e  29, 1 9 90), a n d  A T T A C H M E N T  #5, T o f s o n  
v. D o g g i e  M o t e l , A W C B  No. 9 0 0 1 5 2  ( J u l y  11, 1990 ) .  I h a v e  c o m m e n t e d  
u p o n  t h e  v a r i o u s  b o a r d  f i n d i n g s  a n d  c o n c l u s i o n s  a t  l e n g t h  in 
A T T A C H M E N T  #6, a J u l y  20, 1 9 9 0  m e m o  f r o m  m e  to m y  s t a f f  r e g a r d i n g  
A S  2 3 . 3 0 . 1 5 5 ( 0 ) ,  t h e  b o a r d ' s  i n t e r p r e t a t i o n  o f  it i n  C r e s s  a n d  
T o f s o n , a n d  h o w  I t h i n k  i t  s h o u l d  b e  a p p l i e d  in s e v e r a l  c a s e s .

F o r  t h e  p u r p o s e  o f  g e t t i n g  to w h a t  I t h i n k  y o u  a r e  m o s t  
c o n c e r n e d  a b o u t ,  I w i l l  m e n t i o n  t h r e e  o f  t h e  b o a r d ' s  
i n t e r p r e t a t i o n s  h e re.

(1) In b o t h  C r e s s  a n d  T o f s o n , t h e  b o a r d  c o n c l u d e d  t h a t  
b a s e d  o n  t h e  " c o m p e n s a t i o n  d u e "  l a n g u a g e  i n  s u b s e c t i o n  1 5 5 ( o ) ,  t h e 
t h r e s h o l d  q u e s t i o n  i n  a n y  f r i v o l o u s / u n f a i r  c o n t r o v e r s i o n  i n q u i r y  

m u s t  b e  w h e t h e r  c o m p e n s a t i o n  w a s  du e ,  w i t h  " d u e "  m e a n i n g  a c t u a l l y  
p a y a b l e ,  a t  t h e  t i m e  t h e  c o n t r o v e r s i o n  w a s  f i l e d .  I a d m i t  t h a t  I 
d i d n ' t  s e e  t h a t  i n t e r p r e t a t i o n  c o m i n g .  T h e  r e s u l t  is t h a t  
a d j u s t e r s  c a n  f i l e  t r u l y  o u t r a g e o u s  c o n t r o v e r s i o n s  w i t h  i m p u n i t y  as 

l o n g  as c o m p e n s a t i o n  is n o t  p a y a b l e  a t  t h e  time.- ( F o r  s o m e  
e x a m p l e s ,  s e e  A T T A C H M E N T  #6 a t  p a g e s  5-7.) T h e  D i v i s i o n  is 
p l a n n i n g  to g e t  s o m e  m o r e  c a s e s  b e f o r e  t h e  b o a r d  n e x t  m o n t h  i n  the 
h o p e  of g e t t i n g  a d i f f e r e n t  p a n e l  t o  r e v e r s e  t h a t  i n t e r p r e t a t i o n .  
I f  t h e  b o a r d  d o e s  n o t  r e v e r s e  t h a t  i n t e r p r e t a t i o n ,  t h e r e  w i l l  b e  
f e w  c a s e s  t h a t  c a n  b e  r e f e r r e d  t o  t h e  D i v i s i o n  o f  I n s u r a n c e  (DOI), 
n o  m a t t e r  h o w  r i d i c u l o u s  t h e  c o n t r o v e r s i o n .

(2) In C r e s s  t h e  b o a r d  d i d  i n t e r p r e t  t h e  w o r d  
" c o m p e n s a t i o n "  e x p a n s i v e l y  t o  i n c l u d e  n o t  o n l y  t i m e  l o s s  p a y m e n t s  
b u t  m e d i c a l  b e n e f i t s  as w e l l .

(3) In C r e s s  t h e  b o a r d  a l s o  d e c i d e d  t h a t  s u b s e c t i o n  
1 5 5 ( o )  s h o u l d  a p p l y  t o  a d j u s t e r s  h a n d l i n g  c a s e s  f o r  s e l f - i n s u r e d  
e m p l o y e r s  as w e l l .

A T T A C H M E N T S  #7 A N D  #8 s e t  f o r t h  m y  i d e a s  a b o u t  w h a t  I t h i n k  
is o r  m i g h t  b e  f r i v o l o u s  o r  u n f a i r  in v a r i o u s  c a s e  s e t t i n g s .  T h e  
p u r p o s e  of t h e s e  m e m o s  w a s  to p r o v i d e  s o m e  g u i d a n c e  a n d  e d u c a t i o n  
t o  t h e  s t a f f  in p r e p a r i n g  c a s e s  f o r  h e a r i n g .  A T T A C H M E N T  #9 

e x p l a i n s  h o w  I b e l i e v e  t h e  D i v i s i o n  c a n  u s e  t h e  u n f a i r  c l a i m s  
s e t t l e m e n t  p r a c t i c e s  r e g u l a t i o n s  t o  h e l p  t r y  t o  c o n t r o l  i m p r o p e r  
a d j u s t e r  b e h a v i o r  i n  v i e w  o f  t h e  s e v e r e  l i m i t a t i o n s  o f  A S  
2 3 . 3 0 . 1 5 5 ( 0 ) .

T h e  D i v i s i o n  is i n  t h e  p r o c e s s  of p r e p a r i n g  s e v e r a l  c a s e s  f o r  

b o a r d  h e a r i n g .  A T T A C H M E N T S  119, #10, a n d  #11 a r e  c o r r e s p o n d e n c e  
f r o m  a t t o r n e y  D a v i s o n  to m y  s t a f f ,  m y  r e s p o n s e ,  a n d  D a v i s o n ' s  r e p l y  
i n  r e l a t i o n  to f i v e  o f  t h o s e  c a s e s .  I b e l i e v e  D a v i s o n ' s  l e t t e r s  

i n d i c a t e  t h e  z e a l o u s  a p p r o a c h  t h a t  has b e e n  t a k e n  to t h e  D i v i s i o n ' s



a t t e m p t s  t o  a p p l y  s u b s e c t i o n  1 5 5 ( o ) .

W i t h  r e g a r d  to t h e  e f f e c t  o f  t h e  D i v i s i o n ' s  a t t e m p t s  t o  a p p l y  
s u b s e c t i o n  1 5 5 (o), h e r e  a r e  t h e  n u m b e r s  of c o n t r o v e r s i o n  n o t i c e s  
f i l e d  s i n c e  J a n u a r y  1990:
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M o n t h

C o m p e n s a t i o n  
R e p o r t s  
F i l e d  (No.)

C o n t r o v e r s i o n  
N o t i c e s  
F i l e d  (No.)

P e r c e n t a g e  o f  
C o n t r o v e r s i o n s  t o  
C o m p e n s a t i o n  R p t s

J a n u a r y 1 , 7 7 6 624 35%

F e b r u a r y 1 , 8 6 2 5 1 7 2 8 %

M a r c h 1 , 9 5 0 5 6 7 2 9 %

A p r i l 1 , 9 8 9 5 3 0 2 7 %

M a y 1 , 9 4 9 4 1 9 21%

J u n e 2 , 0 6 3 5 6 1 2 7 %

J u l y 1 , 9 8 5 5 0 6 26%

A u g u s t 2 , 1 9 6 6 3 1 2 9 %

A l t h o u g h  t h e r e  is n o t  a n  a b s o l u t e  r e l a t i o n s h i p  b e t w e e n  t h e  n u m b e r  

o f  c o m p e n s a t i o n  r e p o r t s  f i l e d  a n d  t h e  n u m b e r  of c o n t r o v e r s i o n s  
f i l e d ,  c o m p e n s a t i o n  r e p o r t s  r e f l e c t  t i m e  l o s s  c l a i m s  a c t i v i t y .  

A c c o r d i n g l y ,  as a g e n e r a l  r u l e ,  w h e n  m o r e  d e c i s i o n s  a r e  b e i n g  m a d e  
a b o u t  t i m e  l o s s  p a y m e n t s  ( m o r e  c o m p e n s a t i o n  r e p o r t s  b e i n g  f i l e d ) ,  
I w o u l d  e x p e c t  m o r e  d e c i s i o n s  t o  d e n y  b e n e f i t s  ( m o r e  c o n t r o v e r s i o n  
n o t i c e s  b e i n g  f i l e d )  to b e  m a d e ,  s o  I t h i n k  t h e  p e r c e n t a g e  is 
h e l p f u l .  A s  y o u  c a n  see, t h e r e  w a s  a m a r k e d  d e c r e a s e  i n  t h e  
p e r c e n t a g e  o f  c o n t r o v e r s i o n  n o t i c e s  f i l e d  in M a y .  I t h i n k  i t  w a s  
r e l a t e d  t o  t h e  r e a l i z a t i o n  t h a t  t h e  D i v i s i o n  w a s  t a k i n g  a p r e t t y  
s t r i n g e n t  l o o k  a t  s u b s e c t i o n  1 5 5 ( o ) .  H o w e v e r ,  as y o u  c a n  a l s o  s e e ,  
t h e  n u m b e r s  h a v e  p r e t t y  m u c h  r e t u r n e d  t o  p r i o r  l e v e l s  i n  J u n e ,  J u l y  
a n d  A u g u s t .  It a p p e a r s  to m e  t h a t  t h e  D i v i s i o n ' s  a p p l i c a t i o n  o f  
s u b s e c t i o n  1 5 5 ( o )  h a s  h a d  l i t t l e  e f f e c t  o n  t h e  n u m b e r s  o f  
c o n t r o v e r s i o n  n o t i c e s  filed.

H o w e v e r ,  s i n c e  w e  d o  c o n t i n u e  t o  r e v i e w  e v e r y  c o n t r o v e r s i o n  

n o t i c e  f i l e d ,  w e  c a n  s a y  t h a t  a d j u s t e r s  h a v e  g e n e r a l l y  i m p r o v e d  t h e  

q u a l i t y  o f  t h e  i n f o r m a t i o n  t h e y  p r o v i d e  o n  c o n t r o v e r s i o n  n o t i c e s .  
T h o u g h  I c o n s i d e r  s u b s e c t i o n  1 5 5 (o) a d i s a p p o i n t m e n t  b e c a u s e  t h e  

b o a r d ' s  i n t e r p r e t a t i o n  o f  i t  t o  d a t e  h a s  so l i m i t e d  it, I t h i n k  

t h a t  s o m e  b e n e f i t  h a s  r e s u l t e d  f r o m  it. N o n e t h e l e s s ,  b e f o r e
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s u b s e c t i o n  1 5 5 (o), I t h i n k  t h e r e  is n o  d o u b t  t h a t  t h e  D i v i s i o n  
w o u l d  h a v e  r e p o r t e d  the T o f s o n  c o n t r o v e r s i o n  to DOI. T h e  C r e s s  
c o n t r o v e r s i o n  w o u l d  n o t  h a v e  b e e n  r e p o r t e d  b e c a u s e  t h e  e m p l o y e r  w a s  
s e l f - i n s u r e d ,  a n d  D O I  t a k e s  t h e  p o s i t i o n  t h a t  b e c a u s e  t h e  b o a r d  h a s  
j u r i s d i c t i o n  o v e r  s e l f - i n s u r a n c e ,  D O I  h a s  no j u r i s d i c t i o n  o v e r  
a d j u s t e r s  f o r  s e l f - i n s u r e d s . In s u m ,  I t h i n k  t h a t  s u b s e c t i o n  
155(o) h a s  p r o d u c e d  s o m e  l i m i t e d  b e n e f i t s  t o  t h e  s y s t e m ,  b u t  t h e  
D i v i s i o n  w a s  f r e e r  to r e f e r  a d j u s t e r  m i s b e h a v i o r  to D O I  b e f o r e  
s u b s e c t i o n  1 5 5 ( o ) ' s  e n a c t m e n t .

In v i e w  o f  t h e  i n t e r p r e t a t i o n s  a l r e a d y  g i v e n  to s u b s e c t i o n  
155(o) a n d  s o m e  o f  t h e  a r g u m e n t s  b e i n g  r a i s e d ,  I w o u l d  s u g g e s t  t h a t  
i t  b e  a m e n d e d 1 s o m e w h a t  a l o n g  t h e  f o l l o w i n g  l i n e s :

(o) T h e  b o a r d  s h a l l  p r o m p t l y  n o t i f y  t h e  d i v i s i o n  of 

i n s u r a n c e  if t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  e m p l o y e r ' s  
i n s u r e r  h a s  f i l e d  a n o t i c e  o f  c o n t r o v e r s i o n  f o r  a 
f r i v o l o u s  o r  u n f a i r  r e a s o n  [ F R I V O L O U S L Y  O R  U N F A I R L Y  
C O N T R O V E R T E D  C O M P E N S A T I O N  D U E  U N D E R  T H I S  C H A P T E R ]  . A f t e r  
r e c e i v i n g  n o t i c e  f r o m  t h e  b o a r d ,  t h e  d i v i s i o n  o f  
i n s u r a n c e  s h a l l  d e t e r m i n e  if t h e  i n s u r e r  h a s  c o m m i t t e d  a n  

u n f a i r  c l a i m s  s e t t l e m e n t  p r a c t i c e  u n d e r  A S  2 1 . 3 6 . 1 2 5 .
W h e n  t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  a d j u s t e r  f o r  a s e l f -  

i n s u r e d  e m p l o y e r  has f i l e d  a n o t i c e  o f  c o n t r o v e r s i o n  f o r  

a f r i v o l o u s  o r  u n f a i r  r e a s o n ,  t h e  b o a r d  s h a l l  c o n s i d e r  

t h e  s e l f - i n s u r e d  e m p l o y e r ' s  c l a i m s  a d j u s t i n g  p r a c t i c e s  in 
d e t e r m i n i n g  w h e t h e r  to c a n c e l  o r  r e n e w  a s e l f - i n s u r a n c e  
c e r t i f i c a t e .

T h i s  p r o p o s e d  l a n g u a g e  e l i m i n a t e s  t h e  " c o m p e n s a t i o n  d u e "  

i n t e r p r e t a t i o n  p r o b l e m  in C r e s s  a n d  T o f s o n . It a l s o  e l i m i n a t e s  a n y  

p o t e n t i a l  n a r r o w  i n t e r p r e t a t i o n  o f  t h e  m e a n i n g  of t h e  w o r d  
" c o m p e n s a t i o n . "  F i n a l l y ,  it r e q u i r e s  t h e  b o a r d  t o  l o o k  a t  t h e  w o r k  
o f  s e l f - i n s u r e d s '  a d j u s t e r s  as c l o s e l y  as t h a t  of i n s u r e r s '  
a d j u s t e r s .  T h e  o n e  p r o b l e m  it d o e s n ' t  f i x  t h a t  I a m  c o n c e r n e d  
a b o u t  is t h e  a r g u m e n t  r a i s e d  b y  D a v i s o n  ( a n d  o t h e r s ) ,  a n d  o b v i o u s l y  
p e r s u a s i v e  t o  b o a r d  m e m b e r  D o n a l d  R. S c o t t  in C r e s s , t h a t  
s u b s e c t i o n  1 5 5 (o) a p p l i e s  o n l y  t o  c a s e s  w h i c h  g e t  b e f o r e  t h e  b o a r d  
f o r  o t h e r  r e a s o n s  (le s s  t h a n  5% o f  t h e  c a s e s ) .  I d o n ' t  k n o w  h o w  

t o  f i x  t h a t .

B e c a u s e  I w a n t  to b e  s u r e  t h a t  n o  o n e  c a n  s h o w  t h a t  t h e y  h a v e  
n o t  r e c e i v e d  a f a i r  h e a r i n g  b e f o r e  t h e  b o a r d ,  I h a v e  k e p t  
A T T A C H M E N T S  It6, #7, #8, #9, a n d  #11 o u t  o f  t h e  b o a r d  f i l e s .  I d o  
n o t  w a n t  t h e  b o a r d  to s e e  t h e m  w h i l e  a n y  o f  the c a s e s  r e f e r r e d  to  
in t h e m  m i g h t  b e  u n d e r  c o n s i d e r a t i o n .  I w o u l d  a p p r e c i a t e  y o u r  
k e e p i n g  t h e s e  d o c u m e n t s  c o n f i d e n t i a l  u n t i l  I l e t  y o u  k n o w  t h a t  
t h e r e  is n o  l o n g e r  a n y  n e e d  f o r  c o n c e r n .

If y o u  n e e d  a n y  furth er  i n f o r m a t i o n  a b o u t  the  a p p l i c a t i o n  a n d
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e f f e c t s  of A S  2 3 . 3 0 . 1 5 5 ( o ) , p l e a s e  l e t  m e  k n o w .

Vej^Wfotul-y y o u r s ,

Hanserj 
C h Let— o-f'Ad j u d  1 c a t i o n

E n d s .

cc: J i m  S a m p s o n ,  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  L a b o r
S h a r i  K o c h m a n ,  D i r e c t o r ,  W o r k e r s '  C o m p e n s a t i o n  D i v i s i o n  
D a v e  W a l s h ,  D i r e c t o r ,  D i v i s i o n  o f  I n s u r a n c e
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pomuanv. Pity

AAA Fence, Inc Anchorage, AK
ABC Company Anchorage, AK
Acme Drafting Service Anchorage, AK
Acme Fence Company Anchorage, AK
Acreage Systems, Inc. Anchorage, AK
Adjustco of Alaska, Inc. Anchorage, AK
AeroMap U. S., Inc Anchorage, AK
AK Department of Labor, Workers’ Comp Anchorage, AK
Alascom, Inc. Anchorage, AK
Alaska Airlines Seattle, WA
Alaska Airlines Seattle, WA
Alaska Airlines, Inc Anchorage, AK
Alaska Business Insurance Anchorage, AK
Alaska Business Insurance Anchorage, AK
Alaska Business Insurance Anchorage, AK
Alaska Cleaners Anchorage, AK
Alaska Corporation Wasilia, AK
Alaska Council On Prevention Of Alcohol & Anchorage, AK
Alaska Glacier Seafood Co. Petersburg, AK
Alaska Housing Finance Corporation Anchorage, AK
Alaska Mechanical, Inc. Anchorage, AK
Alaska Medical Maintenance Anchorage, AK
Alaska Miners' Association Fairbanks, AK
Alaska National Insurance Company Anchorage, AK
Alaska National Insurance Company Anchorage, AK
Alaska National Insurance Company Anchorage, AK
Alaska National Insurance Company Anchorage, AK
Alaska Oil Marketer's Association Fairbanks, AK
Alaska Oilfield Maintenance Soldotna, AK
Alaska Petroleum Contractors Anchorage, AK
Alaska Professional Career Counselors Anchorage, AK
Alaska Professional Counselors Anchorage, AK
Alaska Pulp Corporation Seattle, WA
Alaska Pulp Corporation Sitka, AK
Alaska Pulp Corporation Sitka, AK 99835
Alaska Rubber and Supply Anchorage, AK
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CampEFiy
Alaska Rural Electric Cooperative Association
Alaska Sales & Service
Alaska Schools Insurance Company
Alaska Sheet Metal
Alaska Spring Company
Alaska State Chamber of Commerce
Alaska State Chamber of Commerce
Alaska State Medical Association
Alaska Support Industry Alliance
Alaska Timber Insurance Exchange
Alaska Truss & Millwork
Alaska Underground Electric Company
Alaska-West Express, Inc
Alchem, Inc.
Allied Constuction Services
Allvest Laboratories
Alyeska Air Service
Alyeska Pipeline Service Company
Alyeska Pipeline Service Company
Alyeska Resort
American Roofing
American Society of Safety Engineers - 
Anchorage Cold Storage 
Anchorage Nissan 
Anchorage Refuse, Inc 
Anchorage Sand & Gravel Company 
Anchorage School District 
Anchorage School District 
Anchorage Telephone Utility 
Anchorage Towing & Recovery 
Aoki Bothers Construction 
Applegate Constuction 
APSI
ARCO Alaska, Inc 
ARCO Alaska, Inc 
ARCO Alaska, Inc

C l tv  /S to to /Z lP

Anchorage, AK 
Anchorage, AK 
Juneau, AK 
Anchorage, AK 
Anchorage, AK 
Juneau, AK 
Anchorage, AK 
Anchorage, AK 
Fairbanks, AK 
Ketchikan, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Girdwood, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Fairbanks, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK

2



I

W .  C .  C . A .  M e m b e r s h ip

Company City _zst?to/zic

ARCO Alaska, Inc Anchorage, AK
Arctic Adjusters, Inc. Anchorage, AK
Arctic Coiled Tubing Anchorage, AK
Arctic Coiled Tubing, Inc Anchorage, AK
Arctic Foundations, Inc, Anchorage, AK
Arctic Slope Regional Corporation Barrow, AK 99723
Arctic Welding Supply Anchorage, AK
Associated General Contractors' - Alaska Anchorage, AK
Aurora Towing Anchorage, AK
Autocraft Anchorage,
Automated Laundry Systems Anchorage, AK
Bailey's Rent-All Anchorage, AK
Bailey's Rent-All Anchorage, AK
Barron Constuction Anchor Point, AK
Beese, Epps, & Potts Anchorage, AK
Belarde Brothers Anchorage, AK
Bell Homes Anchorage, AK
Bendeil & Associates Anchorage, AK
Best Western Ba *a',t Inn Anchorage, AK
Best Western Barrett Inn Anchorage, AK
BP Exploration Company Anchorage, AK
BP Exploration Company Anchorage, AK
BP Exploration Company Anchorage, AK
Bristol Bay Contractors, Inc King Salmon, AK
Burger King of Alaska Anchorage, AK
Burger King of Alaska Anchorage, AK
Burkhart's Stores Palmer, AK 99645
Burnett & Son Constuction Juneau, AK
Bushnell & McMahon Wasilla, AK
C. H. 1. of Alaska, Inc, Anchorage, AK
C & H Mechanical Insulation Douglas, AK
Canal Marine Company Haines, AK 99827
Carrs Quality Centers Anchorage, AK
Carrs Quality Centers Anchorage, AK
Catering Contractors International Anchorage, AK
Central Alaska Construction Soldotna, AK

3
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Central Plumbing and Heating, Ino Anchorage, AK
CH2M Hill, Inc. Anchorage, AK
Channel Corporations Juneau, AK
Charter College Anchorage, AK
Chugach Electric Association, Inc Anchorage, AK
Chugach Timber Anchorage, AK
Cigna Companies Anchorage, AK
Cimarron Holdings, Inc Prudhoe Bay, AK
City and Borough of Sitka Sitka, AK 99835
City of Fairbanks Fairbanks, AK
City of Fairbanks Fairbanks, AK
Club Paris Anchorage, AK
CMW Company Anchorage, AK
Cold Weather Contractors, Inc Anchorage, AK
Collins and Associates Anchorage, AK
Collins & Associates Anchorage, AK
Cominco Alaska, Inc Anchorage, AK
Cominco Alaska, Inc Kotzebue, AK
Commercial Claims Service Anchorage, AK
Compensation Risk Consultants Fairbanks, AK
Compensation Risk Consultants Fairbanks, AK
Comprehensive Rehabilitation Services Anchorage, AK
Comprehensive Rehabilitation Services, Inc Anchorage, AK
Conam Alaska Anchorage, AK
Conam Alaska Anchorage, AK
Consolidated Enterprises Anchorage, AK
Construction Machinery, Inc Anchorage, AK
Control Craft, Inc Anchorage, AK
Cook Inlet Regional, Inc Anchorage, Ak
Corporate Communication Strategies Anchorage, AK
Corroon & Black, Inc. Anchorage, AK
Costello Custom Jewelry Design Anchorage, AK
Crawford & Company Fairbanks, AK
Crawford & Company Anchorage, AK
Crawford & Company Anchorage, AK
Crawford Health & Rehabilitation Service Anchorage, AK

4
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ffcmc.any
Crossroads Lounge Anchorage, AK
CRW Engineering Group Anchorage, AK
CTI, Inc Anchorage, AK
Daita Door Sales Anchorage, AK
Dar-Con Corporation Anchorage, AK
Davison & Davison, Inc Anchorage, AK
DeBarr Quality Cleaners & Laundromat Anchorage, AK
Delaney, Wiles, Hayes, Reitman Anchorage, AK
Denali Drilling Company Anchorage, AK
Denali Insurance Brokers Anchorage, AK
Denali Transportation Corporation Fairbanks, AK
Denny’s of Alaska, Inc Anchorage, AK
Designer Realty Kenai, AK 99611
Diamond Anchorage, AK
DJ's Alaska Rentals Anchorage, AK
Doyon Drilling, Inc., J.V. Anchorage, AK
Doyon Drilling, Inc, J.V. Anchorage, AK
DVR - Evaluation Center Anchorage, AK
Dynair Services Anchorage, AK
E. C. Phillips & Son, Inc. Ketchikan, AK
E & T Electronics Anchorage, AK
Eagle Pacific Insurance Anchorage, AK
Earthmovers, Inc Fairbanks, AK
Ensearch Alaska Construction, Inc Anchorage, AK
Ensearch Alaska Constuction, Inc Anchorage, AK
ENSTAR Anchorage, AK
Equipment Engineering & Rebuild Soldotna, AK
Eyak Native Corporation Cordova, AK
F&W Construction Co, Inc Anchorage, AK
Fairbanks Chamber of Commerce Fairbanks, AK
Fairbanks Distributors Fairbanks, AK
Fairbanks Machine & Steel Fairbanks, AK
Fairbanks Memorial Hospital Fairbanks, AK
Fairbanks Memorial Hospital Fairbanks, AK
Fairbanks Newsminer Fairbanks, AK
Fairbanks North Star Borough Fairbanks, AK
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Fairbanks North Star School District Fairbanks, AK
Faulkner, Banfield, Doogan, & Holmes Anchorage, AK
Florcraft, Inc Fairbanks, AK
Foster's Fine Finishes Anchorage, AK
Fountain Development.lnc Fairbanks, AK
Four Star Terminal Anchorage, AK
Fracrnaster, Ltd Anchorage, AK
Fracmaster, Ltd Anchorage, AK
GE Government Services Anchorage, AK
General Communication, Inc Anchorage, AK
Ghemm Company Fairbanks, AK
Global Services, Inc Anchorage, AK
Golden Wheel Amusement Co Anchorage, AK
Greater Fairbanks Chamber of Commerce Fairbanks, AK
Greater Sitka Chamber of Commerce Sitka, AK 99835
Greens Creek Mining Company Juneau, AK
Gross Alaska Inc Juneau, AK
GSL Oilfield Services Anchorage, AK
GTE Alaska Incorporated Anchorage, AK
H & H Contractors Fairbanks, AK
H & S Warehouse, Inc. Anchorage, AK
H & S Warehouse, Inc Fairbanks, AK
Halsingland Hotel Haines, AK 99827
Hanson Dispute Resolution Service Kenai, AK 99611
Hartig, Rhodes, Norman, Mahoney & Anchorage, AK
Herndon and Thompson Homer, AK 99603
Hickel Investment Corporation Anchorage, AK
Hickel Investment, Inc. Anchorage, AK
High Drive Drilling and Blasting Sitka, AK 99835
Hoffman Constuction Company Anchorage, AK
Holland American Lines Seattle, WA
Holland & Sons Construction Company Kenai, AK 99611
Homer Electric Association Kenai, AK 99611
Homer Medical Clinic Homer, AK 99603
Homestate Insurance Brokers of Alaska, Inc. Anchorage, AK
Hope Cottages Anchorage. AK

6
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Horst Construction Company Juneau, AK
Hotel Captain Cook Anchorage, AK
Humana Hospital Anchorage, AK
Icicle Seafoods Seward, AK
IICC Anchorage, AK
Industrial Indemnity Anchorage, AK
Industrial Roofing, Inc Anchorage, AK
Inlet View Services Anchorage, AK
Interior Builders' Association Fairbanks, AK
International In-Flight Catering Service Anchorage, AK
International Mechanical, Inc Anchorage, AK
Irish Trucking Fairbanks, AK
J. D. Dozer & Equipment Service Co Tok, AK 99780
J D Glass and Door Juneau, AK
J & S Steamway Anchorage, AK
Jackovich Tractor & Equipment Fairbanks, AK
Jay D Smith Insurance Wasilla, AK
JBCS Consulting Anchorage, AK
Jerry Reinwand Juneau, AK
Jimmy Gibbs Mechanical Soldotna, AK
Joe's Oilfield Service, Inc Anchorage, AK
John's Self Serve Chevron Anchorage, AK
Johnson-Brisk, Inc Nome, AK 99762
K. S, K., Inc Nenana, AK
K&L Distributors Anchorage, AK
Kay, Saville, Coffey, Hopwood & Schmid Anchorage, AK
Ken's Electronic Service Anchorage, AK
Kenai Chamber of Commerce Kenai, AK 99611
Kenai Peninsula Borough Kenai, AK 99611
Kenai Peninsula Builders Association Kenai, AK 99611
Kenai Penninsula Borough Kenai, AK 99611
Ketchikan Pulp Company Ketchikan, AK
Ketchikan Pulp Company Ketchikan, AK
KFAR Radio Fairbanks, AK
KIMO-TV Channel 13 ABC Anchorage, AK
Klawock Heenta Corp Klawock, AK
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Kluane Construction Anchorage, AK
Kluane Construction Anchorage, AK
Klukwan Forest Products, Inc Juneau, AK
Klukwan Inc Juneau, AK
Koncor Forest Products Anchorage, AK
Korobkin Construction of Alaska Anchorage, AK
KSRM Soldotna, AK
KTBY - TV Channel 4 Anchorage, AK
Kumin Associates Anchorage, AK
Kurt's Construction Delta Junction,
L&D Mechanical Anchorage, AK
Lamonts Anchorage, AK
Lamonts Bellevue, WA
Linford of Alaska Anchorage, AK
Linford of Alaska, Inc Anchorage, AK
Little Red Services, Inc Anchorage, AK
Livingston Slone, Inc. Anchorage, AK
Long Island Development, Inc. Juneau, AK
Lynden Incorporated Anchorage, AK
Lynden Incorporated Anchorage, AK
Lynden Incorporated Anchorage, AK
M & B Plumbing Anchorage, AK
M&O Auto Parts, Inc Fairbanks, AK
M-W Drilling, Inc Anchorage, AK
Madison Lumber and Hardware Ketchikan, AK
Mammoth of Alaska Anchorage, AK
Mapco Petroleum, Inc North Pole, AK
Mapco Petroleum, inc Fairbanks, AK
Marathon Oil Company Anchorage, AK
Marathon Oil Company Anchorage, AK
Mark Air Anchorage, AK
Marketing & Management Consultants Anchorage, AK
Mary Conrad Center Anchorage, AK
Mat-Su Borough School District Palmer, AK
Mat-Su Borough School District Palmer, AK 99645
Mat-Su, Inc Anchorage, AK
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Matanuska Telephone Association Palmer, AK 99645
Matanuska Telephone Association Palmer, AK 99645
Matrix Construction Company Anchorage, AK
McDonalds of Ketchikan Ketchikan, AK
Meaux, Bowers, & Cronin Anchorage, AK
Mechanical Contractors of Fairbanks Fairbanks, AK
Medical Data Systems Eagle River, AK
Medical Indemnity Corporation of Alaska Anchorage, AK
Midas Muffler Shop Anchorage, AK
Midas Muffler Shop Anchorage, AK
Mitkof Lumber Petersburg, AK
Moore Heating, Air Conditioning, $ Anchorage, AK
Moritz Painting, Inc Anchorage, AK
Multiple Risk Managers Anchorage, AK
Multiple Risk Managers, Inc. Anchorage, AK
Municipality of Anchorage Anchorage, AK
Mush Inn Anchorage, AK
Nabors Alaska Anchorage, AK
Nabors Alaska Drilling, Inc. Anchorage, AK
NANA/Marriott Anchorage, AK
Natchiq, Inc Anchorage, AK
National Bank of Alaska Anchorage, AK
National Electrical Contractors Assn. Anchorage, AK
NCCI Agoura Hills, CA
NOP Constuction Company Anchorage, AK
NFIB Auke Bay, AK
Nibert's Remodel & Repair Company Anchorage, AK
Norgasco, Inc Anchorage, AK
North Country Design & Development Anchorage, AK
North Country Drywall Wasilla, AK
Northern Adjusters, Inc Anchorage, AK
Northern Adjustors, Inc. Anchorage, AK
Northern Air Cargo Anchorage, AK
Northern Oilfield Services, Inc. Anchorage, AK
Northern Rehabilitation Services Fairbanks, AK
Northern Rehabilitation Services Anchorage, AK
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Comoany

Northland VFW Post 10252 Anchorage, Al<
Northwest Technical Services, Inc. Anchorage, AK
Nutak Trading Company Juneau, AK
Nye Frontier Ford Wasilla, AK
Oriental Gardens Anchorage, AK
Our Lady of Compassion Care Center Anchorage, AK
PA Productions Anchorage, AK
Pacific American Commercial Co Seattle, WA
Pacific Movers Anchorage, AK
Pacific Rim Publishing Anchorage, AK
Pacific Telecom Vancouver, WA
PacRim Construction Services Anchorage, AK
Palmer Chevron Palmer, AK 99645
Pan Alaska International Inc Anchorage, AK
Parker Drilling Company Anchorage, AK
Parker Drilling Company Anchorage, AK
PEAK Oilfield Service Co Anchorage, AK
Penner Construction Company Soldotna, AK
Petersburg Insurance Center Petersburg, AK
Physical Therapy Center Juneau, AK
Pink Elophant Car Wash Anchorage, AK
Piquiniq Management Corporation Anchorage, AK
Pool Arctic Alaska Anchorage, AK
Pool Arctic Alaska, Inc. Anchorage, AK
Pool Company Anchorage, AK
Price CIRI Constuction Anchorage, AK
Price-CIRI Constuction Company Anchorage, AK
Professional Adjustors of Alaska Anchorage, AK
Professional Staff Leasing Anchorage, AK
Prosser Constuction Company Anchorage, AK
Providence Hospital Anchorage, AK
QWIK Lube Anchorage, AK
R G & B Contractors, Inc. Anchorage, AK
R. Robert Bell & Associates Anchorage, AK
R & T Constuction, Inc Anchorage, AK
RSS Fleet Homer, AK 99603
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Rain Proof Roofing Company, Inc Anchorage, AK
Reeve Aleutian Aiiways Anchorage, AK
Reeve Aleutian Airways, Inc Anchorage, AK
Resource Agency Juneau, AK
Resource Development Council Anchorage, AK
RG & B Contractors Anchorage, AK
Ribelin Lowell & Co Anchorage, AK
Ribelin Lowell & Co Anchorage, AK
Richards Enterprises, Inc Anchorage, AK
Risk System Development Anchorage, AK
Robert Powell Construction Company Anchorage, AK
Robertson, Monagle, and Eastaugh Anchorage, AK
Roll'n Alaska Anchorage, AK
Rollins Burdick Hunter Anchorage, AK
Ron's Oilfield Services Company Kenai, AK 99611
RSVP Maid Service Anchorage, AK
S & S Welding Anchorage, AK
Safeway Stores Bellevue, WA
Sandstrom and Sons Anchorage, AK
Saupe Enterprises Fairbanks, AK
Schafer Enterprises Anchorage, AK
Scott Wetzel Services, Inc. Anchorage, AK
Scott Wetzel Services, Inc Anchorage, AK
Sea-land, Inc Anchorage, AK
Sealaska Corporation Juneau, AK
Sealaska Corporation Juneau, AK
Sealaska Timber Ketchikan, AK
Sears, Roebuck & Company Anchorage, AK
Shell Western E&P, Inc Kenai, AK 99611
Sitka Sound Seafoods Sitka, AK 99835
SM & W Company Anchorage, AK
Small Business Development Center Anchorage, AK
Smith International Anchorage, AK
Smyth Moving Service, Inc Anchorage, AK
Soderberg Logging and Constuction Ketchikan, AK
Spenard Builders Supply Anchorage, AK
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Spenard Builders Supply, Inc Anchorage, AK
Staley Dellsio Cook & Sherry Inc Anchorage, AK
State Department of Labor Juneau, AK
State Farm Insurance Anchorage, AK
State Farm Mutual Insurance Co Anchorage, AK
Steel Fabricators, Inc Anchorage, AK
Steffenworks Sitka, AK 99835
Stewart Title Company of Alaska Anchorage, AK
Stiklne Inn Wrangell, AK
Stone, Waller, & Jenicek Anchorage, AK
Sunset Inn Fairbanks, AK
Superior Plumbing and Heating Anchorage, AK
Swanson General Contractors Anchorage, AK
T&K Enterprises Eagle River, AK
Tab Electric Anchorage, AK
TAB Electric, Inc. Anchorage, AK
Tanadqusix Corporation Anchorage, AK
Taylored Construction Services, Inc Anchorage, Ak
Terminal Oil Sales, Inc Homer, AK 99603
Tesoro Alaska Kenai, AK 99611
The Alliance Anchorage, AK
The Anchorage Hilton Anchorage, AK
The Anchorage Hilton Anchorage, AK
The Andrews Group, Inc Anchorage, AK
The Equitable Life Insurance Society Anchorage, AK
The Office Place Anchorage, AK
The Sullivan Group Anchorage, AK
The Woodcutters Craig, AK 99921
TMI Management Fairbanks, AK
Toppers Oil Corporation, Inc. Anchorage, AK
Totem Ocean Trailer Express Anchorage, AK
Totem Ocean Trailer Express, Inc. Seattle, WA
U-Haul Company Anchorage, AK
Udelhoven Oilfield System Services, Inc Anchorage, AK
Underwater Construction Company Anchorage, AK
Underwater Constuction Anchorage, AK

1 2



W .  C .  C . A .  M e m b e r s h ip

£lty_/.Stat?(Zl£

Unified Fairbanks Fairbanks, AK
Unit Company Anchorage, AK
Unitech of Alaska Anchorage, AK
Universal Sen/ices Anchorage, AK
University of Alaska Fairbanks, AK
Unocal Kenai, AK 99611
Unocal Chemical Division Kenai, AK 99611
Unocal Corporation Los Angeles, CA
Unocal Oil & Gas Division Anchorage, AK
US Aviation Underwriters Anchorage, AK
Usibelli Coal Mine, Inc, Healy, AK 99743
Valley Restaurant Sitka, AK 99835
VECO, Inc. Anchorage, AK
VECO, Inc Anchorage, AK
VERC Anchorage, AK
Vertecs Corporation Anchorage, AK
Visiting Senators Office Anchorage, AK
Walters & Olson, Inc Kenai, AK 99611
Warning Lites of Alaska, Inc, Anchorage, AK
Watterson Construction Company Anchorage, AK
Weona Corporation Anchorage, AK
West Coast Stevedoring Corp Juneau, AK
Westmark Hotels Anchorage, AK
WETCO Anchorage, AK
William F. Tull & Associates Palmer, AK 99645
Wilsyk Alaska, Inc Anchorage, AK
Workers’ Compensation Division Juneau, AK
Workers' Compensation Division Anchorage, AK
Wrangell Forest Products Wrangell, AK
Wrangell Sentinal Wrangell, AK
Yenney and Associates Construction, Inc Homer, AK 99603
Young Signs Anchorage, AK
Yukon Equipment Anchorage, AK
Yukon Mining Company Anchorage, AK
ZAT Inc DBA/Pickle Barrel Deli Anchorage, AK

13



— M W  rrpirm-TTT’



L e . ' - e  <;• 1-o  c J  O d  b  Ck? v'vm i
c c  __ _

c C .  @  A O  1 V7 A \> ,r  —

I lf

~  aV a js c .ovv- V - 1 r \  '■—t i ' 3 r V  u o  o \ ^ ,j v.>^.«\\' ^  o<£  ^ b d e e  \ ~ o
V O L A - A . ^  S . V V v Q  v ' ~ t \  o V a C  M r V K o  ^  a ) o  U .  C _  J  \  ^  v A - A .

—  ̂ v u & c ix a sA  b > '  \a XT\tV \  v~a Q u^ 2- * - '

"7 b e A '^ O G -  k :S  V \ o e _  ^  <■ Vo. \ac_o o>  V o  d o

It
i|

v \ A A  \  \ A Q  £ . X - ^  v > 3 —  £  V   -  > ( V s .  v .  V > \ V j ^  A iA * >  W L _ i  c J \  a L A ^ - C A  f  ^

>xcV  *=̂ A jM i^c^eA\ cs-£ Va_v\a o d n x o ? . s  -  c i o a a c p  < - W c c V  a» o
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SECTION O  APril 28- 1991

Ruling rattles Alaska softball
Supreme Court rules some injured players eligible for workman’s comp
By BETH B R A G G
Daily News assistant sports editor

T h e A la s k a  S u p re m e  C o u rt 
th rew  a curve a t  so ftb a ll w hen it 
ru led  th is  m onth  th a t p lay ers  a re  
en titled  to  w o rk m a n ’s com pensa­
tion  if th ey  are  in ju red  w h ile  
p lay in g  fo r  a team  sponsored by 
th e ir  em ployer.

The ru lin g  could m ean increased 
in su rance ra te s  for a m a jo rity  of 
th e  com panies th a t sponso r A las­
k a 's  n ea rly  1,000 so ftb a ll team s, 
w hich  in  tu rn  could m ean few er 
sponsors.

"T his could be  k in d  of sc a ry ,”

said  s ta te  so ftb a ll com m issioner 
P a t L illian . “ Sponsors a re  th e  life ­
line  of the  w hole a m a te u r spo rts  
o rg an iza tio n .”

Of th e  estim ated  15,000 people 
w ho p lay  so ftb a ll in  A lask a , only 
those w ho a re  em ployed by  the  
sam e com pany th a t sponsors th e ir  
team  w ould  be  e lig ib le  fo r w o rk ­
m an ’s comp. L illian  estim ated  th a t 
a t  least 50 percen t of the  team s in 
A lask a  fea tu re  a t least one p la y e r  
w ho is em ployed by  the  sponsor.

"N obody has a c ry sta l b a ll, b u t 
I th in k  it has a  su b s ta n tia l p o ten ­
t ia l  to  d iscourage team  sp o n so rs ,”

said  Ben Esch, who is th e  a tto rn e y  
for th e  A nchorage S ports  A ssocia­
tion, th e  organizing body for m ore 
th an  400 A nchorage so ftb a ll team s. 
“ (And) if th e  sponsors back  out, if 
th e re ’s no sponsor’s fee, you can  
only increase p lay e rs’ fees.”

T h e A la s k a  S u p re m e  C o u rt  
ru led  ea r lie r  th is  m onth  in favo r of 
Jud i L eSuer-Jonnson, w ho w as in ­
ju red  in a 1986 so ftb a ll gam e in 
A n c h o rag e  w h ile  p la y in g  fo r  
R ollins-B urdick H unter, h e r em ­
p lo y er and th e  sponsor o f an  In su r­
ance L eague so ftba ll team .

L eSuer-Johnson filed  a claim  fo r

w o rk m an ’s comp, and th e  W orkers’ 
C om pensation B oard  ru led  in  her 
favor. A fte r  appeals, th e  s ta te  Su­
p rem e C ourt upheld  th e  orig inal 
ru ling, w hich w as based  on a  1982 
s ta tu te  th a t  says w o rk -re la ted  in ­
ju ries  include those occuring at 
“ em ployer-sanctioned ac tiv itie s  at 
th e  em ployer-provided  fa c ilitie s .” 

A lthough A nchorage S p o rts  A s­
sociation  team s p lay  on m unicipal 
fields, th ey  a re  m a in ta in ed  by  the  
association, w hich collects en try  
fees to help  pay  for th e ir  m ain te ­
nance. “ My b elief is th a t  s im ply  
p ay ing  a league fee w ould  be ade­

q u a te  (evidence th a t an  em ployee 
is p rov id ing  fac ilities),"  E sch said .

C hancy C roft, th e  a tto rn e y  who 
rep resen ted  L eSuer-Johnson , said  
S a tu rd ay  th a t by p ay ing  a team  
en try  fee, R ollins-B urdick  H u n te r  
helped  m ake a so ftb a ll fie ld  av a il­
ab le  to  its  team . W ithout en try  
fees, " th ey  w o u ld n ’t h av e  had  a 
re g u la r field a t  th e  tim e  th e y  had  
i t , ” he said. “ They w o u ld n ’t h av e  
been  able to p lay  th e  schedu le .” 

Though th e  ru lin g  w as th e  re su lt 
o f an  accident in  th e  loosely orga-

P lease see  P age D-4, S O F T B A L L
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SECTION n  April 28, 1991

Ruling rattles Alaska softbal
Supreme Court rules some injured players eligible for workman’s comp
By BETH BRAGG
Daily News assistant sports editor

The A laska Suprem e C ourt 
threw a curve at softball when it 
ruled this month that players are 
entitled to workman’s compensa­
tion if they are injured while 
playing for a team sponsored by 
their employer,

The ruling could mean increased 
insurance rates for a majority of 
the companies that sponsor Alas­
ka’s nearly 1,000 softball teams, 
which in turn could me in fewer 
sponsors.

"This could be kind of scary,”

said state softball commissioner 
Pat Lillian. “Sponsors are the life­
line of the whole am ateur sports 
organization.”

Of the estimated 15,000 people 
who play softball in Alaska, only 
those who are employed by the 
same company that sponsors their 
team would be eligible for work­
man's comp. Lillian estimated that 
at least 50 percent of the teams in 
Alaska feature at least one player 
who is employed by the sponsor.

"Nobody has a crystal ball, but 
I think it has a substantial poten­
tial to discourage team sponsors,”

said Ben Esch, who is the attorney 
for the Anchorage Sports Associa- 
tio the organizing body for more 
than 400 Anchorage softball teams. 
“(And) if the sponsors back out, if 
there’s no sponsor’s fee, you can 
only increase players’ fees.”

The A laska Suprem e Court 
ruled earlier this month in favor of 
Judi LeSuer-Johnson, who was in­
jured in a 1986 softball game in 
A nchorage w hile p lay ing  for 
Rollins-Burdick Hunter, her em­
ployer and the sponsor of an Insur­
ance League softball team.

LeSuer-Johnson filed a claim for

workman's comp, and the Workers' 
Compensation Board ruled in her 
favor. After appeals, the state Su­
preme Court upheld the original 
ruling, which was based on a 1982 
statute that says work-related in­
juries include those occuring at 
"employer-sanctioned activities at 
the employer-provided facilities.” 

Although Anchorage Sports As­
sociation teams play on municipal 
fields, they are maintained by the 
association, which collects entry 
fees to help pay for their mainte­
nance. "My belief is that simply 
paying a league fee would be ade­

quate (evidence tha t an employee 
is providing facilities)," Esch said.

Chancy Croft, the attorney who 
represented LeSuer-Johnson, said 
Saturday that by paying a team 
entry fee, Rollins-Burdick Hunter 
helped make a softball field avail­
able to its team. Without entry 
fees, "they wouldn’t have had a 
regular field at the time they had 
it ,” he said. "They wouldn’t have 
been able to play the schedule.” 

Though the ruling was the result 
of an accident in the loosely orga-

P lease see Page D-4. S O F T B A L L
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In a few y ears, get ready  
fo r a new  telev ision  m ini-se­
r ie s : “ F a ile d  B la s t-O ff :
R ocket Ism a il’s L ife In a 
B ush L eague.” S ta rr in g  D en­
zel W ashington as th e  Rock­
et, Don K n o tts  as Lou H oltz 
and  Jo h n  C andy as him self.

Will it be a b lo ck b u ste r or 
a bom b? In a few  years , w ill 
anybody  aw a it the  R ocket’s 
re-en iry? Will anybody  re- , 
m em ber his nam e?

S u re , C a n a d a ’s a g re a t  
place to  live. I t ’s got n a tio n ­
al h ea lth  insurance, i t 's  close 
to  G re e n la n d , an d  y o u 'l l  
n ev e r run  out of p la id  sh irts .

B u t w h a t ab o u t cuisine? 
H ave you ev er h eard  an y ­
body  say, "H ey , le t’s go out 
fo r  C a n a d ia n  fo o d .” O r, 
"H oney , I ’ve got a g rea t 
idea. In stead  o f tak in g  th a t 
C aribbean  cru ise , le t ’s go 
hav e  som e laughs in C ana­
d a ."

C a n a d a  h a s  g iv e n  th e  
w orld  hockey p lay ers , A lan 
Thicke and  a rn r rg p c r  th a t

ALAN
GREENBERG
McNall is a bi-country  k in d  
of guy w ho engineered  the 
tra d e  th a t  b rough t W ayne 
G retzky  to  La-la land , leav ­
ing a ll of C anada in tears . 
McNall is a chubby, e x tro ­
v erted , fo rty -som eth ing  guy 
w ho is buddy-buddy  w ith  
h is s u p e r s ta r s ,  f lie s  th em  
around in  h is .p r iv a te  p lane. 
The R ocket said  w h a t he 
liked  abou t the Alfi



SOFTBALL: Supreme Court ruling could scare off team sponsors
Continued from r'age D-1

nized Insurance L eague, the 
Suprem e C o u rt’s ru lin g  is 
expected to  affect a lm ost all 
recreational sp o rts  leagues.

L illian , Esch and  o thers 
hope to  am end th e  law  b e­
fore the  effect is w idesp read .

“ T h e re ’s le ss  th a n  a 
m onth  le ft in  the  (leg isla­
tive) session, so i t ’s no t pos­
sib le a t th is  da te  to  in tro ­
duce a new  b il l ,"  Esch said . 
"So th e  question  w ould  be, 
is th e re  an  ex is tin g  vehicle 
tha t could be am ended? The 
nex t question  is, w ha t is the 
likelihood  of it passing?"

Esch th in k s  th e  an sw er to  
both questions is yes. He 
said  th e re  is a b ill pending 
in th e  S enate  L ab o r and 
C om m erce c o m m itte e  th a t  
could be am ended  to  p rev en t 
S p o n so rs  o f r e c re a t io n a l  
S p o r ts  te a m s  fro m  b e in g

held liab le  fo r w o rk m a n ’s 
com p claim s. Esch th in k s  
ge ttin g  an  am endm en t in tro ­
duced and  passed  th is  ses­
sion “ is w ith in  th e  realm  of 
p o ss ib ility ."

If it  isn ’t, sponsors w ho 
m ight be affected  by  the  
sup rem e court decision have 
a handfu l of op tions. O ne is 
to  no t le t an y  of th e ir  em ­
ployees p lay  on th e ir  team . 
A n o th er is to  p ay  h igher 
in s u ra n c e  ra te s ,  a lth o u g h  
com panies w hose irsu ra r.ce  
is paid  th ro u g h  th is  sum m er 
s h o u ld n ’t h a v e  to  w o r ry  
ab o u t ra te s  increasing  fo r 
th e  cu rren t so ftb a ll season, 
w hich begins n ex t w eekend. 
W ith any luck, sa id  Esch, the 
is su e  w il l  h a v e  b een  re ­
solved by  nex t sum m er.

A n o th er op tion  is to  pu ll 
out of the  league, a lthough  
A nchorage S portsK A ssocia­
tion  d irec to r Rod *rtill said

chances a re  slim  those  w ho 
do w ill get th e ir  e n try  fee 
refunded. “ We te ll p eo p le  all 
the  tim e  if  som ebody w an ts  
to  tak e  y o u r (team ’s) p lace, 
w e ’ll g la d ly  re fu n d  y o u r  
m oney ,” he said . "O th erw ise  
i t ’s ou t of th e  question . We’d 
be tearin g  schedules a p a r t  
all season ."

Ju s t how  m any sponsors 
w ill back  out of th e ir  com ­
m itm en t to  sponso r team s is 
critica l to  th e  fu tu re  of rec­
rea tio n al sp o rts  in  A laska .

" I t w o u ld n 't change m y 
a t t i tu d e  a b o u t  h a v in g  a 
team ,"  sa id  Rick N erlan d  of 
N e r la n d /M y s tro m  A s s o c i­
ates, w hich sponsors a^coed 
team  th a t includes sev era l of

h is  em p lo y ees . " I  w o u ld  
p ro b ab ly  have to  check and  
see w ha t th e  s tip u la tio n s  of 
o u r w o rk m a n ’s com p po licy  
w ould  be. (But) th e  bo ttom  
lin e  is, I believe  i t ’s a w o rth ­
w h ile  enough a c tiv ity  th a t 
w e w ill . . .  reso lve  th e  issue 
and  p lay  b a ll .”

Dr. J a y  C a ld w e ll, w ho 
sponsors a coed team  th a t 
involves sev e ra l of h is  em ­
ployees a t  th e  A lask a  S ports  
M edicine C linic, said  m uch 
th e  sam e th ing .

’It w o u ld n 't stop  m e from  
sponsoring  a team , b u t I can 
see th a t m ore p ru d en t em ­
ployers th a n  I w o u ld ,” he 
said .

Je rry  G rilly , p u b lish e r of 
th e  *lnchorage D aily  News, 
counts h im self as one of the  
p ru d e n t  o n es . T h e  N ew s 
sponsors a team  th a t is a l­
m ost en tire ly  m ade î jo of 
em ployees of th e  new spaper.

“ My reac tion  is I ’m  p ro b a ­
b ly  going to  ta lk  to  m y 
law y e r and  (the personnel 
office) and  reco n sid er,” G ril­
ly  said . “ We’re  ju s t try in g  to 
do som eth ing  rec rea tio n a lly  
fo r o u r em ployees, and  all of 
a sudden  i t  gets com plicated  
and  com plex.

“ I t ’s n o t l ik e  (p la y in g  
so ftball) is a job. I t ’s recre­
a tio n a l. T h ey ’re doing i t  in 
th e ir  ow n tim e. I t ’s rea l un ­
fo rtu n a te . Y ou’re ju s t try in g  
to  be a good em ployer and  
su p p o rt em ployees. We’re  re ­
a lly  reap ing  no th in g  in  th is  
en d eav o r."

C roft d isagrees. " I  th in k  a 
lo t of tim es com panies spon­
so r team s because th ey  get a 
lot of benefit from  it — 
increased m orale , a d v e r tis ­
in g , in c re a s e d  e f f ic ie n c y , 
m ore s ta b il ity  iik th e  w ork  
fo rce,"  he said .



lvx ^aarr^srsm W
any o th er w om an to  do a 
rep o rtin g  job.

But now  L isa Olson has 
done w h a t so m any  A m eri-
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C a n 2 7 6 - 1 3 3 1In stock only. Subject to prior sale on approved c'edil.
• Driver's side airbag standard on domestic passenger cars.
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N o t i c e :  T h i s  i s  s u b j e c t  t o  f o r m a l  c o r r e c t i o n  b e f o r e  p u b l i c a t i o n  i n

t h e  P a c i f i c  R e p o r t e r .  R e a d e r s  a r e  r e q u e s t e d  t o  b r i n g  t y p o g r a p h i c a l  

o r  o t h e r  f o r m a l  e r r o r s  t o  t h e  a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  

A p p e l l a t e  C o u r t s ,  3 0 3  K  S t r e e t ,  A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ,  i n  o r d e r  

t h a t  c o r r e c t i o n s  m a y  b e  m a d e  p r i o r  t o  p e r m a n e n t  p u b l i c a t i o n .

T H E  o U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A  

J U D I  J. L E S U E R - J O H N S O N ,

A p p e l l a n t ,

v.

R O L L I N S - B U R D I C K  H U N T E R  
O F  A L A S K A  a n d  N A T I O N A L  
U N I O N  F I R E  I N S U R A N C E  C O . ,

A p p e l l e e s .

S u p r e m e  C o u r t  No. S - 3 4 9 3

T r i a l  C o u r t  No.
3A N - 8 8 - 9 3 67 C i v i l

O P I N I O  N

[No.  3681 -  A p r i l  12,  1991]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  of  

A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  
R a l p h  S t e m p ,  J u d g e .

A p p e a r a n c e s :  C h a n c y  C r o f t ,  A n c h o r a g e ,  f o r

A p p e l l a n t .  P a t r i c i a  L. Z o b e l ,  D e i r d r e  D. 

F o r d ,  S t a l e y ,  D e L i s i o ,  C o o k  & S h e r r y ,  
A n c h o r a g e ,  f o r  A p p e l l e e s .

B e f o r e :  M a t t h e w s ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,

B u r k e ,  C o m p t o n ,  a n d  M o o r e ,  J u s t i c e s .

P E R  C U R I A M

A p p e l l a n t  J u d y  L e S u e r - J o h n s o n  ( L e S u e r )  w a s  i n j u r e d  o n  

J u n e  4, 1 9 8 6 ,  w h i l e  p l a y i n g  s o f t b a l l  a t  a n  A n c h o r a g e  b a l l p a r k  f o r  

t h e  R o l l i n s - B u r d i c k  H u n t e r  (RBH) t e a m  a g a i n s t  a n  " i n s u r a n c e  l e a g u e "  

o p p o n e n t .  T h e  i n j u r y  o c c u r r e d  a f t e r  w o r k  h o u r s ,  o n  a f i e l d  r e n t e d  

b y  t h e  i n s u r a n c e  l e a g u e .  L e S u e r ,  a n  e m p l o y e e  o f  R B H ,  f i l e d  a c l a i m  

f o r  w o r k e r s '  c o m p e n s a t i o n ,  a l l e g i n g  t h a t  t h e  i n j u r y  a r o s e  o u t  of  

a n d  i n  t h e  c o u r s e  o f  h e r  e m p l o y m e n t .  A n  A l a s k a  s t a t u t e  e n a c t e d



i n  1 9 0 2  d e f i n e s  " a r i s i n g  o u t  o f  a n d  i n  t h e  c o u r s e  o f  e m p l o y m e n t "  

t o  i n c l u d e

e m p l o y e r - r e q u i r e d  o r  s u p p l i e d  t r a v e l  t o  a n d  
f r o m  a r e m o t e  j o b  s i t e ;  a c t i v i t i e s  p e r f o r m e d  
a t  t h e  d i r e c t i o n  o r  u n d e r  t h e  c o n t r o l  o f  t h e  
e m p l o y e r ;  a n d  e m p l o y e r - s a n c t i o n e d  a c t i v i t i e s  
a t  t h e  e m p l o y e r - p r o v i d e d  f a c i l i t i e s ;  b u t  
e x c l u d e s  a c t i v i t i e s  o f  a p e r s o n a l  n a t u r e  a w a y  
f r o m  e m p l o y e r - p r o v i d e d  f a c i l i t i e s .

A S  2 3 . 3 0 . 2 6 5 ( 2 ) .

L e S u e r ' s  a r g u m e n t  t h a t  h e r  i n j u r y  a r o s e  o u t  o f  a n d  i n  t h e

c o u r s e  o f  h e r  e m p l o y m e n t  is b a s e d  o n  h e r  e m p l o y e r ' s  c o n n e c t i o n  to

t h e  s o f t b a l l  t e a m .  R B H  p r o v i d e d  b a l l s ,  b a t s ,  T - s h i r t s  a n d  c a p s

f o r  t h e  t e a m  m e m b e r s .  I t  p a i d  $ 2 5 0  t o  t h e  l e a g u e ' s  o r g a n i z e r s  w h o

r e n t e d  t h e  b a l l f i e l d  a n d  p u r c h a s e d  b a s e s .  R B H  e n c o u r a g e d  its

e m p l o y e e s  t o  e i t h e r  p l a y  o n  t h e  t e a m  o r  a t t e n d  t h e  g a m e  as

s p e c t a t o r s .  I n  h e r  j o b  i n t e r v i e w  L e S u e r  w a s  a s k e d  if s h e  p l a y e d

s o f t b a l l  a n d  if s h e  w o u l d  l i k e  t o  p l a y  o n  t h e  c o m p a n y  t e a m .  S h e

s t a t e d  t h a t  j o i n i n g  t h e  t e a m  w a s  v o l u n t a r y ,  b u t  s h e  p e r s o n a l l y  f e l t

p r e s s u r e d  t o  p l a y  b y  c o - e m p l o y e e s  w h o  w a n t e d  t o  b e  s u r e  t h a t  R B H

h a d  e n o u g h  p l a y e r s  t o  f i e l d  t h e  t e a m  e a c h  w e e k .

T h e  W o r k e r s '  C o m p e n s a t i o n  B o a r d  f o u n d  f o r  L e S u e r .  T h e

b o a r d  c o n c l u d e d  t h a t  p a r t i c i p a t i o n  o n  t h e  s o f t b a l l  t e a m  w a s  b o t h

e m p l o y e r - s a n c t i o n e d  a n d  t h a t  i t  o c c u r r e d  a t  a n  e m p l o y e r - p r o v i d e d

f a c i l i t y :

W e  f i n d  R B H  g a v e  s u p p o r t  a n d  e n c o u r a g e m e n t  f o r  
t h e i r  e m p l o y e e s  t o  p a r t i c i p a t e  o n  t h e  t e a m .
B y  p a y i n g  t h e  l e a g u e  fee, p r o v i d i n g  p a r t  o f  
t h e  u n i f o r m ,  p r o v i d i n g  b a t s  a n d  b a l l s  a n d  

p e r m i t t i n g  e m p l o y e e s  t o  p e r f o r m  a c t i v i t i e s  
s u c h  a s  p i c k i n g  u p  t h e  T - s h i r t s  a n d  h a t s  a s  

p a r t  o f  t h e i r  w o r k  d u t i e s  R B H  s a n c t i o n e d  t h e  

a c t i v i t y .  . . .



N e x t  w e  c o n s i d e r  w h e t h e r  t h e  i n j u r y  
o c c u r r e d  a t  a n  e m p l o y e r - p r o v i d e d  f a c i l i t y .
D e f e n d a n t s  a r g u e d  t h a t  t h e  i n j u r y  w a s  n o t  o n  
E m p l o y e r ' s  p r e m i s e s .  H o w e v e r ,  t h e  l e g i s l a t u r e  

c h o s e  t o  u s e  t h e  t e r m  " f a c i l i t y "  a n d  n o t  
p r e m i s e s .  W e  f i n d  t h i s  t e r m i n o l o g y

d i s t i n c t i o n  is i m p o r t a n t .  T h u s  t h e  i n j u r y  
d o e s  n o t  h a v e  t o  o c c u r  o n  a n  e m p l o y e r ' s  

p r o p e r t y  t o  b e  c o m p e n s a b l e .

T h e  t e r m  " p r o v i d e "  is d e f i n e d  in W e b s t e r  

a t  1 1 4 4  a s  " t o  m a k e  a v a i l a b l e ,  s u p p l y ,  a f f o r d ;  
f u r n i s h  w i t h  . . . ." W e  f i n d  t h a t  p a y i n g  t h e  
l e a g u e  f e e  R B H  m a d e  a v a i l a b l e  t o  i t s  e m p l o y e e s  
a f i e l d  o n  w h i c h  t o  p l a y  s o f t b a l l .  W e  
c o n c l u d e  t h a t  t h e  s o f t b a l l  g a m e  w a s  a t  a n  

e m p l o y e r - p r o v i d e d  f a c i l i t y .

R B H  a p p e a l e d  t h e  b o a r d ' s  d e c i s i o n  t o  t h e  s u p e r i o r  c o u r t .

T h e  c o u r t  h e l d  t h a t  w h e r e ,  a s  h e r e ,  a r e m o t e  j o b  s i t e  w a s  n o t

i n v o l v e d ,  a f o u r - p a r t  t e s t  r a t h e r  t h a n  t h e  t w o - p a r t  t e s t  s e t  o u t

i n  t h e  s t a t u t e  w a s  a p p r o p r i a t e .  T h e  c o u r t  s t a t e d :

T h e  c r i t e r i a  a n a l y z e d  in L a r s o n ,  1 A  T h e  L a w  o f  
W o r k m a n ' s  C o m p e n s a t i o n  § 2 2 . 2 4 ( a ) - (f), f o r

d e t e r m i n i n g  w h e t h e r  a n  i n j u r y  o n  a c o m p a n y  

t e a m  is c o m p e n s a b l e  a r e  t h e  a p p r o p r i a t e  

f a c t o r s  t o  w e i g h  in d e c i d i n g  t h i s  c a s e .  T h e y  

a r e  p r i m a r i l y  t h e  t i m e  a n d  p l a c e  o f  t h e  

r e c r e a t i o n ,  t h e  d e g r e e  o f  t h e  e m p l o y e r  
i n i t i a t i v e  a n d  e n c o u r a g e m e n t ,  t h e  f i n a n c i a l  

s u p p o r t  a n d  e q u i p m e n t  f u r n i s h e d ,  a n d  t h e  

b e n e f i t  t o  t h e  e m p l o y e r .

T h e  c o u r t  r e m a n d e d  t h i s  c a s e  t o  t h e  b o a r d  f o r  a n  a n a l y s i s  

u s i n g  t h e s e  f a c t o r s .  O n  r e m a n d ,  t h e  b o a r d  f o u n d  in f a v o r  o f  R B H  

w i t h  o n e  m e m b e r  d i s s e n t i n g .

L e S u e r  t h e n  a p p e a l e d  t o  t h e  s u p e r i o r  c o u r t ,  w h i c h  

a f f i r m e d  t h e  b o a r d ' s  d e c i s i o n  o n  r e m a n d .  L e S u e r  n o w  a p p e a l s  t h i s

d e c i s i o n .



I n  o u r  v i e w ,  t h e  f i r s t  d e c i s i o n  o f  t h e  b o a r d  w a s  c o r r e c t .  

T h a t  p o r t i o n  o f  A S  2 3 . 3 0 . 2 6 5 ( 2 )  w h i c h  p e r t a i n s  t o  e m p l o y e r -  

s a n c t i o n e d  a c t i v i t i e s  a t  e m p l o y e r - p r o v i d e d  f a c i l i t i e s  is n o t  

l i m i t e d  t o  r e m o t e  j o b  s i t e s  a s  t h e  s t a t u t e  i s  w r i t t e n .  I f  t h e

l e g i s l a t u r e  h a d  i n t e n d e d  s u c h  a l i m i t a t i o n  i t  c o u l d  h a v e  e a s i l y  

b e e n  e x p r e s s e d .  T h e  b o a r d ' s  c o n c l u s i o n s  t h a t  p l a y i n g  f o r  t h e  R B H  

s o f t b a l l  t e a m  w a s  e m p l o y e r - s a n c t i o n e d  a n d  t h a t  t h e  i n j u r y  o c c u r r e d  

a t  a n  e m p l o y e r - p r o v i d e d  f a c i l i t y  a r e  s u p p o r t e d  b y  s u b s t a n t i a l  

e v i d e n c e .

F o r  t h e  a b o v e  r e a s o n s ,  t h e  d e c i s i o n  o f  t h e  s u p e r i o r  c o u r t  

is R E V E R S E D  a n d  t h i s  c a s e  i s  R E M A N D E D  t o  r e i n s t a t e  t h e  f i r s t  

d e c i s i o n  o f  t h e  b o a r d .
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During Interim 
3111 C Street, Suite 510 

Anchorage, Alaska 99503 
(907) 561-2040

A l a s k a  S t a t e  L e g i s l a t u r e

Senator Virginia Collins
M EM OR AN DUM

During Session 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-2828

TO: REPRESENTATIVE DONLEY
HOUSE JUDICIARY CHAIR

FROM: SENATOR VIRGINIA COL! \ J

SUBJECT: WORKERS COMPENSATION BILL
HOUSE CS FOR SENATE CS FOR SB219 AM H

PLEASE CONSIDER THE FOLLOWING CHANGES TO SECTION 9 BOTH 
AS23.30.155 AND AS 21.36.125 TO REFLECT

A FULL BOARD HEARING IS NECESSARY TO DETERMINE WHETHER OR NOT 
THERE HAS BEEN A FRIVOLOUS CONTROVERSION. THIS HEARING WILL BE 
CALLED ONLY IF THE ISSUE INVOLVES THE PAYMENT OF COMPENSATION. IF 
THE BOARD DETERMINES THAT THERE HAS BEEN A FRIVOLOUS 
CONTROVERSION, THE MATTER IS THEN REFERRED TO THE DIVISION OF 
INSURANCE.



A l a s k a  S t a t e  L e g i s l a t u r e

During Session During Interim 
3111 C Street, Suite 510 

Anchorage, Alaska 995(13 
(907) 561-2040

P.O. Box V 
Juneau, Alaska 99811 

(907) 465-2828

Senator Virginia Collins

M e m o r a n d u m

To: Senator Drue Pearce, Chair 
Senate Labor and Commerce

From: Senator Virginia Coll

Subject: Workers Compensation Bill

Due to the changes the Workers' Compensation Bill has undergone, I 
request that the Senate not concurr with the House ammendments and that 
the bill be referred to a conference committee. I would like to be on this 
conference committee. Hopefully if we have the powers of a free 
conference, we can get a better balance to the bill.

Many parts of the House Judiciary Committee Substitute bill are 
new and very controversial. The bill coming out of House Judiciary is not 
a balanced bill. It will escalate the cost of workers compensation 
insurance . I feel this bill needs some further work and feel confident 
that through the free conference process we can achieve a well balanced
bill.

I am available to discuss this bill at your convenience.
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CS FO R  SENATE B IL L  NO. 219 (L& C )
IN  THE LEG ISLATURE OF THE STATE OF ALASKA  

SEVENTEENTH LEG ISLATURE - F IRST  SESSION 
BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

jj A B IL L
!|

FO R  AN ACT EN T IT LED
r
■j 1 "An Act relating to workers ’ compensation and civil liab ility fo r workplace safetyiij;! 2  inspections; and providing fo r an effective date."
j

3 BE  IT  ENACTED  B Y  TH E  LE G IS LA T U R E  O F  TH E  STATE O F  A LA SKA :
4 * Section 1. PURPOSE OF SECTION 4. It is the purpose o f  sec. \ o f  this Act to amend AS 23.30 

:■ 5 to provide that an insurer is not liable for providing o r failing to provide safety inspections o r safetyji
jj (5 advisory services; this amendment would decide a public policy question concerning the liability o f  an
!i 7 insurer fo r the performance o f a safety inspection o r safety advisory service raised in Van Biene v. ERA<1
I 8 Helicopters, Inc., 779 P.2d 315 (Alaska 1989).|i
jj 9 * Sec. 2. AS 23.30 is amended by adding a new section to read:'I
10 Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE, (a) An employer who pays||I I  compensation to an injured employee under AS 23.30 .041(k ), 23.20 .180 , 23 .30 .185 , 23 .30 .190,

,12  23.30.200, or 23.30.215, and who provided health insurance to the employee at the date o f  injuryli113 shall also reimburse the employee for health insurance coverage fo r the employee and covered
14 dependents, as provided in this section.

-1* CSSB 219(L&C)
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1 (b) Payment required under this section is equal to die employer’s current contribution

2 for health insurance or the amount paid by the employee for replacement coverage, whichever

3 amount is less. Payment required under this section commences when the employee’s health

4 insurance provided by the employer’s contribution ceases and shall continue until the employee

5 is no longer receiving compensation described in (a) of this section, or for 18 months, whichever

6 period is shorter.

7 (c) Payment is not required under this section until the employee provides proof of health

8 insurance coverage. In this subsection, "health insurance''Jricludei a n individual policy of health

9 insurance, or a notice of self-paymenfaji- continuance of coverage undefa union health or welfare

10 trust agreement.

11 (d) If benefits required under this section are not paid within 30 days after the employer

12 receives a request for payment, the employer shall pay a penalty equal to 25 percent of the

13 amount due.

14 * Sec. 3. AS 23.30.075(b) is amended to read:

15 (b) If an employer fails to insure and keep insured employees subject to this chapter or '

■;16 fails to obtain a certificate of self-insurance from the board, upon conviction, the court may

17 [SHALL] impose a fine of up to $10,000 and may impose a sentence of imprisonment for not j

18 more than one year. In addition, the board mav impose a civil penalty of up to three times '

19 the m anual ra te  th a t would have been charged for the em ployer’s insurance prem ium
i
20 during  the period the employer failed to obtain insurance. If an employer is a corporation,

21 all persons who, at the time of the injury or death, had authority to insure the corporation or

22 apply for a certificate o f self-insurance [,] and the person actively in charge of the business of

23 the corporation shall be subject to the penalties prescribed in this subsection and shall be

:24 personally, jointly, and severally liable together with the corporation for the payment of all

'■25 compensation or other benefits for which the corporation is liable under this chapter if the
'i
26 corporation at that time is not insured or qualified as a self-insurer.

i'27 * Sec. 4. AS 23.30 is amended by adding a new section to read:

28 Sec. 23.30.232. CIVIL LIABILITY FOR WORKPLACE SAFETY INSPECTIONS. A

29 carrier, an insurance service agent to a self-insured employer, or a trade association is not liable

30 for civil damages as a result of an act or omission in performing or failing to perform a

|;31 workplace safety inspection or a safety advisory service unless the carrier’s, agent’s, or

I
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1 association’s act or failure to act constitutes intentional misconduct.

2 * Sec. 5. AS 23.30.265(2) is amended to read:

3 - A  f  y  (2) "arising out of and in the course o f employment" includes empioycr-required

4 or supplied navel to and from a remote job site; activities performed at die direction or under the

5 control of the employer; and employer-sanctioned activities at employer-provided facilities; but

6 excludes recreational activities sponsored bv the em ployer, unless participation is required

7 as a condition of employment, and activities o f a personal nature away from employer-provided

8 facilities;

9 * Sec. 6. This Act takes effect immediately under AS 01.10.070(c).
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