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S e n a t o r  Ji m  P u n e a n  
A l a s k a  Stro. S e n a t e  
Jur.eau, A l a s k 1

A p r i l  2, 1 9 9 1

De a r S e n a t o r  D un ca n:

As you know, I was  D i r e c t o r  cf C o r r e c t i o n s  in the H a m m o n d  
a d m i n i s t r a t i o n  w h e n  the o r i g i n a l  p r i s o n  i n d u s t r i e s  bill was 
pa s sed . Th e bi ll  was v e r y  c a r e f u l l y  d e v i s e d ,  and c a r e f u l l y  
e x a m i n e d  by the L e g i s l a t u r e .

I am v e r y  m u c h  c o n c e r n e d  a b ou t the p r o v i s i o n  of SB 184 w h i c h  
w o u l d  d e l e t e  the "s t at e use" p r o v i s i o n .  T h e  r e s u l t s  w ou ld 
c r i p p l e  A l a s k a  C o r r e c t i o n a l  I n d u s t r i e s  se ri o u s l y .  It wo uld  hurt 
m o r e  A l a s k a  b u s i n e s s e s  than it w o u l d  help and w o u l d  c au se  more 
b u s i n e s s  d o l l a r s  to go out of state.

It w o u l d  d e p r i v e  the c o r r e c t i o n a l  s y s t e m  of one of its most 
u s e f u l  m e a n s  of r e h a b i l i t a t i o n .

I s t r o n g l y  u r g e  you  to d e l e t e  that last line in the bill, or p u l l  
the bill  b a c k  w h i l e  you loo k m o r e  c a r e f u l l y  at its i m p l i ca ti on s.

I am a c c u s t o m e d  to s e e i n g  yo u  on the r i g h t  s i d e  of is su es  w h e r e  
the p u b l i c  i n t e r e s t  is c o n c e r n e d ,  but  s u c h  w o u l d  n o t  be the case 
in this ins ta n ce ,  if this  bi l l g o e s  forwar d.

If you are  at all i n c l i n e d  to go a l o n g  w i t h  my reque st,  and w o ul d 
like to d i s c u s s  it w i t h  me b e f o r e  t o m o r r o w ' s  h e a r i n g  b e f o r e  L a b o r  
and C o m m e r c e ,  p l e a s e  ca l l me t o n i g h t  or in the m o r n i n g  at 586- 
5793.

S i n c e r e l y ,

C h a r l e s  C a m p b e l l  
3020 D o u g l a s  H i g h w a y  
Jun e au , A l a s k a  9 9 8 0 1

c c :  Sena to r  Drue Pea rce
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COMMENTS ON SB 1 0 4

Ch a ir man , m e m b e r s  of the C o m m i t t e e ,  my n a m e  is R e s a  J e r r e l , and I 
r e p r e s e n t  t h e  N a t io na l F e d e r a t i o n  of I n d e p e n d e n t  B u s i n e s s  - 
N F I B / A 1 a s k a .

N F I B / A l a s k a  is c o m p r i s e d  of 5 , 2 4 0  small and i n d e p e n d e n t  b u s i n e s s  
owners. The l e g i s l a t i v e  a g e n d a  of N F I B / A l a s k a  is d e t e r m i n e d  by 
our ballot. The  b a l l o t  is our annual poll of our m e m b e r s h i p  on a 
s e r i e s  of i s s u e s  d e e m e d  c r i t ic a l to small b u s i n e s s .  A m a j o r i t y  
vote, of t h e  m e m b e r s  in r e s p o n s e  to t h e  poll, s e t s  ou r p o l i c y  and 
p o s i t i o n  on l e g i s l a t i v e  issues. We t h e n  s h a r e  t h e  r e s u l t s  of our 
poll with  t h e  l e g i s l a t u r e  and a d m i n i s t r a t i o n .  T h e r e  is not e n o u g h  
s p a c e  on th e  annual poll to p l a c e  e v e r y  p o s s i b l e  i s s u e  to our 
m e m b e r s h i p .  T h e r e f o r e ,  w e  a l s o  u se  t h e  t h r e e  p r e v i o u s  y ea rs  
b a l l o t  r e s u l t s  as  g u i d a n c e  on issues. I h a v e  a t t a c h e d  a c o p y  of 
t h e  r e s u l t s  of our 198B  and  1991 N F I B / A l a s k a  q u e s t i o n  r e g a r d i n g  
u n f a i r  c o m p e t i t i o n  f o r m  s t a t e  go v e r n m e n t .

C u r r e n t l y  the  D e p a r t m e n t  of C o r r e c t i o n s ,  C o r r e c t i o n a l  I n d u s t r i e s  
P rog ram , is in th e  A g r i c u l t u r e ,  B ut ch er,  O f f i c e  F u r n i t u r e ,  O f f i c e  
P a n e l s / S y s t e m s ,  Metal Pr o d u c t s ,  A u t o  B o d y  Repa ir , G a r m e n t  M a k i n g  
and L a u n d r y  B u s i n e s s e s .  T h i s  p u t s  t h e m  in d i r e c t  c o m p e t i t i o n  w i t h  
small b u s i n es se s.

P r e s e n t  law r e q u i r e s  S t a t e  a g e n c i e s  t o  p u r c h a s e  p r o d u c t s  and 
s e r v i c e s  f r o m  t h e  C o r r e c t i o n s  I n d u s t r i e s  P r o g ra m.  T h i s  b y p a s s e s  
th e  c o m p e t i t i v e  b i d d i n g  pr oce ss . T h i s  p u t s  small b u s i n e s s e s  at a 
d i s t i n c t  d i s a d v a n t a g e  if t h e y  n o w  d o or wa nt  to  do  b u s i n e s s  with  
t h e  State.

T h e  p r i s o n s  h a v e  an u n f a i r  a d v a n t a g e  w i t h  a ''captive'' labor pool, 
p u b l i c l y  f u n d e d  b u i l d i n g s ,  no p r o p e r t y  t a x e s  or o t h er  taxes.
Small b u s i n e s s  o wn er  kn ow  that labor cost, b u i l d i n g  cost, 
i n s u r a n c e  cost, p r o p e r t y  taxes, i n v e n t o r y  t a x e s  and o th er  t a x e s  
p l a y  ma jor r o l e s  in t h e  cost of m a r k e t i n g  t h e i r  p r o d u c t  or 
servi ce.

N F I B / A l a s k a  s u p p o r t s  SB  184. It will h e l p  p r e v e n t  t h e  p r i s o n s  
f r o m  c o m p e t i n g  u n f a i r l y  wi t h small b us in es s.  It will d e n y  the 
C o r r e c t i o n  I n d u s t r i e s  P r o g r a m  much of t he  p r e f e r e n t i a l  t r e a t m e n t  
is now  r e c e i v e s  f r o m  s t a t e  a g e n c i e s  and r e q u i r e  t h e m  to hol d 
pu b l i c  h e a r i n g s  b e f o r e  e x p a n d i n g  its c o m m e r c i a l  o p e r a ti on s.

S t o p p i n g  t h e  p r o b l e m  with  the P r i s o n  I n d u s t r i e s  P r o g r a m  d o e s  not 
e l i m i n a t e  c o m p e t i t i o n  from other s t a t e  or local a g e n c i e s  w h o s e  
c o m me rc ia l a c t i v i t i e s  r a n g e  fr om  P r i n t i n q  and Gift S h o p s  to Day 
C a r e  and V i d e o  O u t l e t s  —  but it is c e r t a i n l y  a giant step in the  
r i g h t  d i r e c t i o n  of p r o t e c t i n g  small b u s i n e s s  f r o m  the  g r o w i n g  
i n v a s i o n  of s t a t e  co mp et i t i o n .

T h ank  yo u for t h e  o p p o r t u n i t y  to c o mm e nt  on t h i s  v e r y  i m p o r t a n t l y  
issue. If y ou  h a v e  any  ques tio ns , I will be  h a p p y  to tr y and 
an sw er them.



Th y  -following is the r e s u l t  of t h e  198B N F I B / A l a s k a  b a l l o t  
q u e s t i o n  r e g a r d i n g  u n f a i r  c o m p e t i t i o n :

S ho u l d  l e g i s l a t i o n  be e n a c t e d  t o r e s t r i c t  the  c o m m e r c i a l  
a c t i v i t i e s  of g o v e r n m e n t  e n t i t i e s  so t h e y  are not p e r m i t t e d  to 
c o m p e t e  with e x i s t i n g  p r i v a t e  e n t e r p r i s e s ?

Ye s 787. N o  127. U n d e c i d e d  107.

M o r e  r e ce nt ly , t h e  f o l l o w i n g  is th e  re su lt  of t h e  1991 N F 1 B / A  
b a l l o t  q u e s t i o n  on t h i s  issue:

S h o u l d  t h e  l e g i s l a t u r e  e s t a b l i s h  a P r i v a t e  E n t e r p r i s e  
P r e s e r v a t i o n  Task f o r c e  in o r d e r  to s t u d y  and r e c o m m e n d  l e g i s l a t i o n  
to l i mi t  c o m p e t i t i o n  wi t h p r i v a t e  b u s i n e s s  by s t a t e  and  local 
g o v e r n m e n t ?

Y e s  677. N o  23. 17. U n d e c i d e d  9.97.
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FOR I M M E D I A T E  R E L E A S E :  F F I , C O N T A C T :  R e s a  J er r e l
M a r c h  15, 19 91  (907) 7 0 9 - 4 2 7 8

N F I B  L A U D S  B I L L  T O  C O N F I N E  P R I S O N  I N D U S T R I E S

J U N E A U — T h e  h e a d  of A l a s k a ' s  l a r g e s t  s m a l l - b u s i n e s s  a d v o c a c y  

g r o u p  t o d a y  u r g e d  l e g i s l a t o r s  to " s t r i k e  a b l o w  a g a i n s t  u n f a i r  

c o m p e t i t i o n  f r o m  the g o v e r n m e n t "  by  p a s s i n g  a b i l l  t h a t  w o u l d  

s e v e r e l y  r e s t r i c t  the s t a t e ' s  C o r r e c t i o n a l  I n d u s t r i e s  P r o g r a m .

R e s a  j e r r e l ,  d i r e c t o r  of the 5 , 2 5 0 - m e m b e r  A l a s k a  c h a p t e r  of 

the N a t i o n a l  F e d e r a t i o n  of I n d e p e n d e n t  B u s i n e s s ,  s a i d  g o v e r n m e n t  

c o m p e t i t i o n  w i t h  the p r i v a t e  s e c t o r  is "a r e d - f l a g  i s s u e  for m a n y  

s m a l l - b u s i n e s s  o w n e r s .  T h e y  d e e p l y  r e s e n t  l o s i n g  b u s i n e s s  to 

c o m m e r c i a l  g o v e r n m e n t  o p e r a t i o n s  th a t  u s e  s u b s i d i e s  p r o v i d e d  by 

t h ei r o w n  t ax  d o l l a r s  to c o m p e t e  a g a i n s t  t h e m . "

J e r r e l ' s  c o m m e n t s  w e r e  m a d e  in s u p p o r t  of SB 184, a bi l l 

i n t r o d u c e d  M o n d a y  b y  Sen. J i m  D u n c a n  ( D - J u n e a u ) .  The b i l l  w o u l d  

r e q u i r e  the C o r r e c t i o n a l  I n d u s t r i e s  C o m m i s s i o n  (CIC) to h o l d  

p u b l i c  h e a r i n g s  b e f o r e  e x p a n d i n g  its c o m m e r c i a l  o p e r a t i o n s  and 

d e n y  the p r i s o n  i n d u s t r i e s  p r o g r a m  m u c h  of the p r e f e r e n t i a l  

t r e a t m e n t  it n o w  r e c e i v e s  f r o m  s ta te  a g e n c i e s .

C u r r e n t  l a w  r e q u i r e s  state a g e n c i e s  to b u y  p r o d u c t s  an d 

s e r v i c e s  f r o m  the p r i s o n s  u n l e s s  the C I C  c e r t i f i e s  it c a n n o t  do 

so on a c o m m e r c i a l l y  c o m p e t i t i v e  ba s i s .  A g e n c i e s  a l s o  are 

r e q u i r e d  to h e l p  the CI C  d e v e l o p  n e w  p r o d u c t s  to m e e t  t h e ir  

fu t u r e  n e e d s .  SB 184 w o u l d  re m ov e t h e s e  r e q u i r e m e n t s .



- 2 -

J e r r e l  c a l l e d  the D e p a r t m e n t  of C o r r e c t i o n s  "a c o m m e r c i a l  

g i a n t , "  w i t h  w i d e - r a n g i n g  e n t e r p r i s e s .  " C u r r en tl y,  the 

D e p a r t m e n t  of C o r r e c t i o n s  is in the b u t c h e r  b u s i n e s s ,  the o f f i c e  

f u r n i t u r e  b u s i n e s s ,  the a g r i c u l t u r e  b us i n e s s ,  the a u t o  b o d y  

re pa ir  b u s i n e s s  a n d  the l a u n d r y  b u s i n e s s , "  J e r r e l  said. "Each 

of  t h e s e  e n t e r p r i s e s  p u t s  t h e m  in d i r e c t  c o m p e t i t i o n  w i t h  small, 

p r i v a t e  firms. W h o  k n o w s  w h a t  n e w  b u s i n e s s  v e n t u r e  t h e y ' l l  

l a u n c h ? "

J e r r e l  s ai d all t a x p a y e r s  lose w h e n  p u b l i c  a g e n c i e s  sell 

g o o d s  an d s e r v i c e s  r e a d i l y  a v a i l a b l e  f r o m  the p r i v a t e  sect or . 

N o t i n g  that C I C  p a y s  no t a x e s  on its sales, i n v e n t o r y  or 

p r o p e r t y ,  J e r r e l  s a i d  t a x p a y e r s  c o u l d  reap the du al  b e n e f i t  of 

h i g h e r  lo cal  tax r e v e n u e s  a n d  l ow er  s ta te  g o v e r n m e n t  s p e n d i n g  by  

b a r r i n g  g o v e r n m e n t  a g e n c i e s  f r o m  c o m m e r c i a l  a c t i v i t i e s .

" E v e r y  tax d o l l a r  s p e n t  b y  the g o v e r n m e n t  to s u b s i d i z e  u n f a i r  

c o m p e t i t i o n  fr om  the  C o r r e c t i o n a l  I n d u s t r i e s  P r o g r a m  is one less  

d o l l a r  a v a i l a b l e  to the g o v e r n m e n t  to p r o v i d e  n e e d e d  s e r v i c e s  

o n l y  it can  p e r f o r m , "  J e r r e l  said.

The s m a l l - b u s i n e s s  a d v o c a t e  a c k n o w l e d g e d  that  SB 184 w o u l d  no t 

e l i m i n a t e  c o m p e t i t i o n  f r o m  o t h e r  s t a t e  and l oca l a g e n c i e s  w h o s e  

c o m m e r c i a l  a c t i v i t i e s  r a ng e f r o m  p r i n t i n g  and  g i f t  s h o p s  to v i d e o  

s t o r e s  a n d  p h a r m a c i e s .  H o w e v e r ,  she p r a i s e d  the b i l l  as "a h u g e  

s t e p  in the r ig ht  d i r e c t i o n . "

S m a l l - b u s i n e s s  o w n e r s  are  i n c r e a s i n g l y  a l a r m e d  o v e r  the 

g r o w i n g  roll of s t a t e  s p e n d i n g  in A l a s k a ' s  e c o n om y,  J e r r e l  said.

A  s t u d y  b y  the I n s t i t u t e  of S o c i a l  a n d  E c o n o m i c  R e s e a r c h ,  a 

r e s e a r c h  o r g a n i z a t i o n  at the U n i v e r s i t y  of A l a s k a ,  f o u n d  that 

s t a t e  s p e n d i n g  a c c o u n t s  for n e a r l y  h a l f  (46 p e r c e n t )  of  all 

e c o n o m i c  a c t i v i t y  in S o u t h e a s t  A l a s k a .

# # # * #
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T h e  H o n o r a b l e  J i m  Dune:an 
A l a s k a  S t a t e  S e n a t e  

P o u c h  V
J u n e a u ,  A l a s k a  9 9 R 1 1 

D e a r  S e n a t o r  D u n c a n s

I h a v e  r e v i e w e d  t h e  l a t e s t  d r a f t  bill r e l a t i n g  t o  t h e  n r o b l e m  w i t h  
t h e  C o r  recti ona l I n d u s t r i e s  P r o g r a m .  The qoal w a s  to e n s u r e  i-he 
P r o g r a m  h a s  n o  n e g a t i v e  i m p a c t  o n  p r i v a t e  e n t e r p r i s e  an d in my  

o p i n i o n  t h e  bill s o l v e s  that p a r t i c u l a r  p r o b l e m .  S t o p p i n g  t h e  
p r o b l e m  w i t h  t h e  P r i s o n  I n d u s t r i e s  P r o g r a m  d o e s  not. s o l v e  all of 

the o n g o i n g  S t a t e  c o m p e t i t i o n .  H o w e v e r ,  t h i s  bill c e r t a i n l y  is  a 
b ig  s t e p  in t h e  r i g h t  d i r e c t i o n  of p r o t e c t i n g  smal l b u s i n e s s  f r o m  
t he  i n v a s i o n  of s t a t e  c o m p e t i t i o n .  M F I D / A l a s k a  will be  s u p p o r t i v e  
of t h i s  l e g i s l a t i o n .

I w o u l d  e n c o u r a g e  y o u  t o  p r o c e e d  w i t h  t h e  i n t r o d u c t i o n  of t h i s  
l e g i s l a t i o n .  I will  a l e r t  o u r  m e m b e r s  a b o u t  t h e  bill an d i s s u e  s 
p r e s s  r e l e a s e  s h o r t l y  a f t e r  a bill n u m b e r  is a s s i g n e d .

I w o u l d  l i k e  t o  t h a n k  y o u  for a l l o w i n g  y o u r  s t a f f  t h e  t i m e  t o  me et  

w i t h  m y s e l f  a n d  o t h e r s  r e g a r d i n g  t h e  C o r r e c t i o n a l  I n d u s t r i e s  
P r o g r a m  p r o b l e m .  I a l s o  w a n t  to t h a n k  y o u  for  th e  o p p o r t u n i t y  to 
c o m m e n t  on t h e  l a t e s t  d r a f t .

If /ou h a v e  a n y  q u e s t i o n s  p l e a s e  d o  not. h e s i t a t e  t o  c o n t a c t  me. T 

l oo k f o r w a r d  to w o r k i n g  w i t h  y o u  on t h i s  i s s u e s  of i m p o r t a n c e  to 
t h e  small  b u s i n e s s  m e m b e r s  of N F I B / A l a s k a .

Si n c e r e l y ,

S t a t e  D i r e c t o r

I In' (uuMt.m ni 
'n u ll l l i i ' i n i "
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T h e  H o n o r a b l e  J i m  D u n c a n  
A l a s k a  S t a t e  S e n a t e  

P o u c h  V
J u n e a u ,  A l a s k a  9 9 6 1 1  

D e a r  S e n a t o r  D u n c a n :

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  c o m m e n t  o n  y o u r  d r a f t  bill 
p r o p o s i n g  c h a n g e s  in t h e  C o r r e c t i c i a l  I n d u s t r i e s  P r o g r a m .
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Foreword

B y Theresa Stanion  
D irec tor o f  S tate A ctivities, B C F C  
(D irector, G overnm ent R ela tion s  

International Com m unications Industries A ssociation)

On behalf o f the Business Coalition for Fair Cc .^petition, I am pleased to present this 

annotated version of the BCf-C Model State Unfair Competition Bill to assist state 

legislators, their aides and the general public in improving the environment for private 

business development. It is our intention that the provisions of the proposed model bill 

will provide helpful guidelines to government agencies and nonprofit organizations in 

conducting their activities in harmony and cooperation with the private sector.

We tried to make the model bill as comprehensive as possible and to cover as many 

problems as our members identified. At the same time, we recognize that individual 

states will wish to modify the bill to suit their particular situations. Some slates, for 

example, may want to regulate only the activities of government agencies, or 

universities or nonprofit organizations, or cover particular categories of abuses.

Almost certainly, the membership and appointment provisions relating to the Private 

Enterprise Review Commission will be modified to reflect differing political exigencies 

in the various states. Also, the language of the bill may need to be modified to conform 

with state statutes or state constitutional provisions.

BCFC will consider the bill successful to the extent that it furthers the goal of stemming 

unfair competition. The degree to which we succeed is now largely in the hands o f the 

BCFC membership and those who have been injured by unfair competition. It is up to 

us, as a coalition, and individually, to bring the bill to the attention o f stat j  legislators 

and local civic and business groups. It is even more important that associations and 

individual members work with others to draw public attention to the economic 

consequences of unfair competition and build political consensus for the remedies 

provided in the bill. The amount of support members generate will largely determine 

whether unfair competition legislation is enacted.

Business Coalition for Fair Competition, 1990



MODEL STATE UNFAIR CO MPETITION BILL

The model hill was put together by a special working group o f the Business Coalition 

for Fair Competition at its Third Annual Conference in Washington D.C. in March 

1090. This Model State Unfair Competition Bill was drafted in response to the 

requests of our membership and state legislators who have asked for assistance in 

curbing the commercial a tivities o f government agencies and nonprofit organizations. 

The draft presented to the working group was based on existing laws and proposed 

legislation in the states of Arizona, Iowa, Colorado and Georgia. I had the privilege of 

chairing that group and would like to express my appreciation and thanks to all who 

participated and contributed their information and ideas.

Special thanks arc due to John Venator, Executive Vice President o f ABCD: The 

Microcomputer Industry Association; John Hawks, Director, Industry' and Government 

Relations, National Tour Association; Linda High, Assistant Director, State Legislative 

Affairs, American Society of Travel Agents; David W m. West, West and Bliss, P.A.; 

and Bert Fridlin, State Director, N F IB  Georgia, who gave most generously o f their 

lime and expertise to advise me and assist in organizing, drafting, and reviewing 

materials. A special thanks also to Helen Grayson of the International Communications 

Industries Association (IC IA ) staff for her dedicated work in annotating the bill and 

writing the introduction.

M y  office at the International Communications Industries Association ( IL IA ) stands 

ready to respond to inquiries and to provide additional assistance when needed. Do not 

hesitate to write us at 3150 Spring Street, Fairfax, V A  22031-2399, or you can reach 

us by calling 703/273-7200 (Fax: 703/278-8082).
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M ODEL STATE UNFAIR COMPETITION BILL

Introduction

This booklet contains an annotated version of the Model Slate Unfair Competition Bill, 

prepared by the Business Coalition for Fair Competition to address the issue of unfair 

competition. It seeks to inform public debate and to assist state legislators, business 

representatives and others to enjoin public sector and nonprofit organizations against 

abuse of their competitive position.

The first objective of the model bill is prevention. The bill prohibits all public sector 

organizations from providing goods and services that can be provided by private 

business, except as expressly provided in the bill or in other laws. Designed for 

adoption at the state level, it would also bind all subordinate jurisdictions, including 

counties, municipalities, and special purpose public districts, authorities and 

corporations such as school districts and port authorities.

The model bill's second objective is accountability. Where tax exempt entities (either 

government units or nonprofits) engage in activities of a commercial character, they 

must provide full cost accounting and disclosure, including estimates of tax revenues 

foregone, to inform public debate and policymaking.

The third objective is remedy. The bill creates a Private Enterprise Review 

Commission with broad powers to regulate all of the commercial activities of 

government entities and nonprofit organizations, to order them ceased, and, in cases of 

non-compliance, to go to court to enforce its decisions and lake steps to have lax 

exempt status revoked. However, except for a mandatory, fast-track complaint 
procedure, intended to relieve small business of undue burden, it does not prescribe 

specific acts or methods.

This approach is premised on the expectation that most state agencies and nonprofits 

will voluntarily comply with the law. It also recognizes that states may need to add to 

or specify powers to make the bill consistent with existing laws and that some states 

may wish to take more vigorous action than others to root out unfair competition.

Business Coalition for Fair Competition, J990



MODEL STATE UNFAIR COMPETITION BILL

Background

In recent years, there has been sharp growth in commercial competition between 

nonprofit organizations and private enterprise. Many Americans dismiss government 

and nonprofit commercial activity as trivial, if not actually beneficial to the general 

public. Neither is true. The economic cost of this competition is to reduce tax 

revenues, inhibit business growth, and injure or drive competing private enterprises out 

of business. In sum, it is "unfair competition." This bill is intended to uphold the 

public interest by regulating the commercial activities of government units and 

nonprofits by confining them to legitimate governmental, public service and charitable 

functions, and prohibiting abuse.

There are several reasons why unfair competition thrives. An important one is the 

ability to offer below market prices. It is axiomatic that private enterprise prices must 

reflect the full costs of doing business. These costs include such items as capital 

expenditures, overhead, and taxes as well as direct costs. By contrast, state and 

nonprofit organizations often market goods and services on an incremental cost basis -  

or less.

Since they are not necessarily motivated by a need to earn profits (and some may even 

prefer to operate at a loss), public sector enterprises and nonprofits need not allocate the 

full costs of their commercial activities. The parent organization may simply choose to 

absorb overhead and capital budget items. As a result, the organization itself may not 

even know what the true costs of performing a given activity are. In such cases, the 

implications are clear, costs cannot be used for purposes of internal decision-making, 

much less communicated to the taxpaying public or charitable donors for approval.

Tax privileged status is another important factor in the ability of public enterprises and 

nonprofits to price below market. Public sector enterprises are not required to pay 

taxes. Nonprofits, which enjoy tax exemption for specified purposes, may use this 

privilege to move into the commercial marketplace by offering prices that reflect a 

sharply reduced tax liability, if not the full exemption. These tax privileges have the

Page 4 Business Coalition for Fair Competition, 1990



M o d e l  S t a t e  U n f a i r  C o m p e t i t i o n  B i l l

effect of shifting a portion of the cost burden of the activity to the taxpaying public 

without informed consent, while eroding the tax base. Again, the extent of revenue 

foregone is usually unknown, undisclosed for public debate, and not factored into 

policy decisions.

Not all commercial activities performed by public sector organizations or nonprofits 

serve the public interest. Using their power to dominate captive markets, such publicly 

operated enterprises as university sales outlets and prison industries often seek to 

expand the range of goods and services they offer. This squeezes out or forestalls 

entry by private sector vendors and can stifle innovations in both marketing and product 

development.

Nonprofits can use similar advantages -  including a quasi monopoly position in some 

cases ~  to their own benefit in the marketplace. In addition, they frequently can use the 

advantage of reputaiion to profitable effect by trading on public assumption of a lofty 

purpose. This "halo effect" can enable such nonprofits as hospitals to trade on their 

reputation to earn large profits on related equipment and services (e.g., hearing aids) in 

direct competition with private enterprise. In some cases, they actually charge the 

public more than private business for identical products.

Over the years, these anticompetitive practices have adversely affected private enterprise 

in such diverse fields as communications, computers, computer software and 

educational technology, pharmaceuticals and medical devices and equipment, day care, 

physical fitness centers, tourism, and professional services. "Hiese businesses are 

made up predominantly of small, locally based firms who discovered they had little 

legal protection against unfair competition. In 1983, trade associations representing 

this membership founded the Business Coalition for Fair Competition (BCFC).

Since its founding, BCFC has worked to educate the public, state legislatures and the 

Congress about unfair competition and the need for constructive solutions. It has also 

worked extensively with businesses and legislators around the country on specific 

unfair competition issues and found a widespread and growing incidence of similar 

problems. The Coalition proposes the Model State Unfair Competition Bill as a 

constructive and practical solution.

Business Coalition for Fair Competition, 1990 Page 5





MODEL STATE UNF AIR COMPETITION BILL

Section 1. Legislative Declaration.

The Legislature hereby finds and declares that the growth of private 
enterprise is essential to the health, welfare and prosperity of the people
of the state o f ________ , and that government and public institutions of
higher education compete with the private sector when those institutions 
provide certain goods and services to the public. Recognizing this 
problem, it is the intent of the Legislature and the purpose of this Act !o 
provide additional economic opportunities to private industry and to 
regulate competition by government agencies and public institutions of 
higher education. The legislature intends that, with limited exceptions, 
if government agencies and public institutions of higher education 
engage in sales of goods or services at retail, such sales shall not be for 
less than the costs that would be borne by persons making similar sales 
in the private sector.

It is the further intent '"f the Legislature that issues and complaints 
regarding competition between government, public institutions of higher 
education, and nonprofit organizations and the private sector be 
addressed through a Private Enterprise Review Commission, which 
Commission shall be created in this Act.

The scope of Section 1 is broad. It establishes the intent of the legislature to regulate all 

of the commercial activities of government and other public sector organizations and 

identifies the principal means -- the Private Enterprise Review Commission — by which 

regulation will be conducted. Its basic purpose is to provide additional opportunities to 

business as a means of promoting economic development while expanding the tax base. 

To this end, it sets forth three guiding principles for regulation, as follows: (1) Public 

and nonprofit organizations are not permitted to engage in commerce in competition 

with private enterprise. (2) Any exceptions to allow public and nonprofit commercial 

activity are to be be specified. (3) Any authorized retail sales of goods or services to 

the genera] public by government organizations or universities must be priced to reflect 

the full costs that would be borne by a private enterprise engaged in similar activity.

In cases of dispute, the burden of proof that any given commercial activity is permitted 

under the bill is to rest with the public sector or nonprofit entity conducting it. Further, 

this regulation is to be all-inclusive, covering all types of commercial activity -  existing 

as well as new -  at all levels of government and by any type of government-operated 

organization.
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M o d e l  s t a t e  U n f a i r  C o m p e t i t i o n  b i l l

Section 2. D e f in i t io n s .

As used in this article, unless the context otherwise requires:

(1) "Commercial activity" means performing services or providing 
goods which can normally be obtained from private enterprise.

This definition recognizes that governments and nonprofits may engage in certain fee- 

for-servicc activities as pan of their legitimate functions, e.g., public safety, education 

and transportation, and excludes them from the scope of the bill. For example, 

governments may operate hospitals, bus services, garbage and waste disposal services, 

etc. And, as part of their public safety function, police may charge a fee to monitor 

commercial security devices; public health departments may charge for inspection 

services, etc., providing commercial competition is not present.

It is important to note that the kinds of services that arc "normally" commercially 

available may vary from state to state or community to community. For example, 

instituting low cost public trash disposal services in a community where private trash 

haulers were well established might be unfair competition, while continuing a 

traditional government service in another community might not be.

(2) "Commission" means the Private Enterprise Review Commission.

This definition both clarifies that it is the Private Enterprise Review Commission, and 

not some other commission or agency, that has the duties and powers designated in the 

bill and permits a shorter term to be used.

(3) "Institution of higher education" means a government-supported 
college, university, or community college.

This clarifies that publicly supported colleges and universities are among the public 

sector institutions prohibited from engaging in commercially competitive activities.

Page 8 Business Coalition for Fair Competition, 1990



MODEL STATE UNFAIR COMPETITION BILL

(4) "Invited guests" means persons who enter onto a campus of an 
institution of higher education for an educational, research, or public 
service activity and not primarily to purchase or receive goods and 
services not related to the educational, research, or public service 
activity.

This definition is intended to recognize a category of persons who may require limited 

access to university subsidized products and services while they are on campus for a 

legitimate academic or other public purpose. Students, faculty and staff would have 

fuller access to such facilities, while the general public should not be allowed any 

access, or only incidental purchases o f specialty items. Universities could easily 

control access through coded or photo identification cards.

(5) "Private enterprise" means an individual, firm, partnership, joint 
venture, corporation, association, or any other legal entity engaging in 
the manufacturing, processing, sale, offering for sale, rental, leasing, 
delivery, dispensing, distributing, or advertising of goods or services 
for profit.

This is a standard definition designed to protect all private sector enterprises, in any 

form of ownership, engaged in any legal type of commercial activity from public sector 

competition.

(6) "Public service" means an activity normally and generally 
associated with colleges and universities and other educational 
institutions in this state, a purpose or significant result of which is not 
to engage in competition with private enterprise.

This language is intended to pave the way for the specific exemption from coverage by 

the bill of public service activities normally carried on by an academic institution in 

furtherance o f its purposes, e.g., textbook sales, sales of student newspapers, 

provision of food and lodging, etc. to students.

(7) "Government agency" means a department, office, division, 
authority, Commission, institution, board, or other agency of 
government, or any other governmental unit existing in the state or any 
other creation of the state, regardless of whether funds are appropriated 
to such agency.

Business Coalition for Fair Competition, 1990 Page 9



MODEL STATE UNFAIR CO M PETITIO N  BILL

Definition 7 broadens the scope of the bill to cover any commercial activity conducted 

by any type of public agency (board, commission, academic institution, etc.) existing at 

any level o f government (state, county and municipal, etc.).

(8) "Nonprofit organization" means an organization, other than a 
government agency, which has been defined as nonprofit under state 
law .

This expands the scope of the law to cover not-for-profit institutions that may be 

privately operated, such as hospitals, schools and charities.

(9) "Student" is a person seeking a degree or a certificate from an 
institution of higher education.

The purpose o f this limitation is to restrict the numbers of people with full access to 

school bookstores, student housing, food services and other publicly subsidized price 

benefits intended to facilitate attendance ai school.

(10) "Uniform accounting standards" means an accounting method 
which allows government agencies and institutions of higher education 
to identify the true and total cost of supplying goods and services in the 
same manner as private enterprise would identify true and total costs, 
including, but not limited to, the following:

(a) Labor expenses, including direct wage and salary costs, 
training costs, overtime, and supervisory overhead;

(b) Total employee fringe benefits and other personnel expenses;

(c) Operating costs including vehicle maintenance and repair, 
marketing, advertising and other sales expenses, office expenses, 
billing, and insurance expenses;

(d) Real estate and equipment costs, debt service costs and a 
proportionate amount of other agency overhead and capital 
expenses including vehicle depreciation and depreciation of other 
fixed assets such as buildings and equipment;

(e) Contract management costs;

(f) The imputed tax impact of the activity if such entity were 
required to pay federal, state and local taxes; and

(g) Any other cost particular to the business or industry 
supplying the goods or services.
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The purpose of Definition 10 and its subsections is 'o ensure that the pricing policies of 

public sector agencies and academic institutions include all o f the costs that a private 

enterprise would bear if engaged in the commercial activity. It is intended to preclude 

pricing based on less than inventory/ cost, only on inventory cost, or on inventory cost 

plus minimal markup (e.g., the wages o f the salesperson or other clearly identifiable 

marginal costs). Subsections define the most common costs the bill requires public 

agencies to include in their cost calculations. Also covered are costs that may be related 

to a specific type of activity but which are not enumerated in the bill.

The labor definition requires that both direct and indirect labor costs be allocated 

proportionately between the commercially competitive activity (e.g., university sales o f 

sweatshirts) and other activities. For example, it is not enough simply to add the wages 

of persons directly engaged in sweatshirt sales to the cost o f the sweatshirts, but the 

wages of supervisors, laborers engaged in unloading or slocking goods, and university 

officials who may authorize purchases, make payment or oversee the finances o f the 

operation, and any others whose activities facilitate the sales must be properly allocated 

to the activity.

In addition, fringe benefits (e.g., employer share of F IC A , health insurance, etc.) for 

all o f the employees designated under the preceding labor definition must also be 

allocated to the commercially competitive activity. The agency or institution may not 

"pick up" the cost o f such benefits without allocating them.

Similarly, the cost of any property or service used to facilitate commercially competitive 

retail sales must be properly allocated to it. This includes the full actual costs of 

publicly owned or leased vehicles, buildings and equipment, as determined in 

accordance with standard accounting practices with respect to capitalization, 

depreciation, expensing, commercial rates o f interest, etc. When retail operations are 

conducted under contract, the public agency or school must allocate the full cost of 

contract administration to such operations. I f  actual costs arc not incurred or accurate 

cost records maintained, it may be necessary to construct them.

Business Coalition for Fair Competition, 1990 Page 11



MODEL STATE UNFAIR COMPETITION BILL

Finally, and most important, is the requirement that Federal, state and local taxes must 

be imputed to the cost of any commercially competitive operation conducted by a public 

sector agency or university. The object is to require an increase in prices by the amount 

that would be needed to cover taxes if they were applicable.

In cases of challenge, this requirement that taxes be imputed would also carry the 

benefit of informing policymakers and the public about the extent of revenues foregone. 

While at the national level, there are procedures to ensure that legislative and executive 

branch decisionmakers have information on the costs of tax benefits, they are less 

common at the slate level. Public awareness about the tax consequences of exemption 

is generally low.

(11) "Competitive impact statement" means a cost analysis using 
uniform accounting standards accepted by private enterprise to 
determine the total cost of the commercial activity. The cost analysis 
shall include a comparison of the impact of the commercial activity on 
state and local tax revenues. The private enterprise cost figures in the 
cost analysis shall be determined by obtaining one or more bids for 
performing or providing the commercial activity.

The purpose of the competitive impact statement is to provide a standard by which the 

commercial activity of a public sector enterprise or university can be judged.

Essentially, it is to consist of the sum of all the public sector commercial activity's 

direct and indirect costs (including those enumerated in Subsection 10, above), 

compared with those solicited from private industry. The solicitation process has a 

second purpose, namely, to establish whether the goods or services in question can 

feasibly be provided by the private sector.
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MODEL STATE UNFAIR COMPETITION BILL

Section 3. Government Competition with Private Euler prise J ’m liib ikd  
----EiU'.ejUimiS-

(1) It is the general policy of the state o f _____________ that a
government agency shall not start or carry on any commercial activity to 
provide goods or services for its own use, the use of other government 
agencies, or for public use if such goods or services can be procured 
from private enterprise through ordinary business channels.

This section sets state policy with respect to three important issues. First, it declares a 

general prohibition against the conduct of all commercial activities by public sector 

organizations when private sector supply is adequate. Second, it clarifies that this 

prohibition encompasses both new and existing activities. Third, it emphasizes that the 

prohibition is not conditioned according to who the end user or ultimate beneficiary is -  

whether the general public, a sister public agency or the supplying agency itself.

(2) A government agency, unless expressly and specifically authorized 
by law, shall not engage in any commercial activity including, but not 
limited to, the manufacturing, processing, managing, sale, offering for 
sale, rental, leasing, delivering, dispensing, distributing, or 
advertising, in whole or in part, o f  any goods or services to or for other 
government agencies or the public which are also offered by private 
enterprise.

This paragraph establishes the actual prohibition against public sector commercial 

activity and enumerates the kinds of commercial activity that are prohibited or regulated 

by the bill. It is clearly intended to encompass the entire production and marketing 

chain, and in this enumeration, it comports directly with the definition of activities 

reserved to the private sector in Section 2 (5). It also mentions the first of the limited 

number of specified exceptions to the general prohibition on government commercial 

activity set forth in Paragraph 1, above, by exempting from coverage any such activity 

that is specifically authorized by law.

(3) A government agency is authorized to perform or provide a 
commercial activity when:

(a) The activity is specifically authorized by statute; or

(b) No private enterprise source is capable of providing the 
needed goods or services. In any such case, the efforts made to 
solicit such sources shall be documented to the Commission and 
made available to the public upon request; or
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(c) Lse of a private enterprise source would cause unacceptable 
delay or disruption of an essential program. In any such case, a 
written explanation submitted to the Commission and approved by 
the agency head shall show the specific impact on the agency 
program in terms of cost and performance. Urgency alone shall 
not be an adequate reason for in-house operation of a commercial 
activity. Temporary disruption resulting from conversion to 
contract shall not be a sufficient reason for such operation of a 
commercial activity. If such commercial activity has ever been 
performed by contract, an explanation of how the present 
circumstances differ shall be documented. These decisions and 
documents shall be made available to the public upon request; or

(d) The activity is inherently related to the state's defense; or

(e) The agency can provide or is providing goods or services to 
government agencies or institutions of higher education on a 
continuing basis at a lower total cost than if such goods or 
services were obtained from private enterprise as determined by 
cost comparisons as outlined in the competitive impact statement 
relating to the specific good or service.

This paragraph provides all o f the spec ific  exceptions to the general prohibition against 

commercial activity by the public sector contained in Paragraph 2, above, and 

establishes certain specific conditions required for these exceptions, e.g., 

documentation and procedural requirements. These requirements place the burden of 

proof on the public sector organization seeking to conduct a commercial activity that it 

meets the conditions of the exception provided, and generally requires public disclosure 

of the supporting documentation.

There are only five specified  exceptions. The first is for those commercial activities 

specifically authorized to a public sector organization in a law or ordinance. This 

recognizes the authority of the state or lower government unit to make specific 

exceptions or to supersede the provisions o f the general prohibition of public sector 

production, supply or procurement o f goods and services as matters o f public policy.

In such cases, the law making process itself should shed sufficient light on proposals to 

permit informed decision about the public interest.
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The second specified exception would permit public sector organizations to produce 

and supply goods and services that are not available from private sector sources, if it 

can be documented that efforts were made to solicit bids and failed. The public sector 

organization is required to furnish the proof in such cases and make its documentation 

available for public review upon request. This is intended to prevent public sector 

organizations from merely assuming that comparable supply is not available or 

conducting solicitations in such a way as to be prejudicial against commercial supply.

The third specified exception is to allow a compelling public interest to override the 

general prohibition, subject to authorization by the Private Enterprise Review 

Commission and provided the need is appropriately documented. Examples might 

include continuation of a public sector activity to meet a court-imposed deadline or 

statutory mandate, or for temporary relief pending full commercialization or 

privatization or resolution of difficulties in contracting. The two key points are that it is 

the Commission, not the agency, which will adjudicate the validity of the claim and that 

delay alone is not deemed to be sufficient cause for authorization.

The fourth specified exception recognizes the duty of the state to protect its citizens a; 

an overriding function of government. It exempts such activities as police protection, 

firefighting and national guard from the coverage of the law. The intent is to allow 

government to determine how it may best perform these responsibilities and not 

constrain the public safety agencies in the efficient performance of their duties. At the 

same time, there is nothing in the bill that would preclude privatization of certain 

activities, e.g., prison construction and management or specialized firefighting services 

if a jurisdiction should choose to procure them from private enterprise.

The final specified exception is for lower cost. When, after full costing, public 

agencies find and can document that they can produce goods or services at lower cost 
than the private sector, they may supply their own needs and those of other agencies 

and academic institutions. They may not, however, sell to the general public.
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(4) If a government agency is authorized by law to engage in a 
commercial activity, the government agency shall set a fee or charge a 
price for that activity which shall include the true and total cost related 
to engaging in the activity by such government agency, including, but 
not limited to:

(a) The fair market value of the activity, and

(b) The direct and indirect costs incurred in engaging in the 
activity determined by utilization of uniform accounting 
standards.

This section requires that any goods or sewices allowed by law to be provided by 

government to the public shall be priced fairly, i.e., in accordance with commercial 

practice, based on full costs. The costs to be reflected should include all true material, 

labor and overhead costs, including financing. When the costs are mixed, they should 

he allocated appropriately. The final price cannot be lower than that charged by the 

private sector for the same goods or services taking into account both quantity and 

quality.

(5) If a government agency continues to engage in a commercial activity 
or proposes to begin engaging in a commercial activity, the government 
agency shall:

(a) Prepare a competitive impact statement to be submitted to the 
Commission, and

(b) Prepare a detailed request for proposal which will be widely 
disseminated within segments of private enterprise which 
normally engage in the commercial activity in order to obtain firm 
bids or proposals for the activity requested. A reasonable time 
frame ar- oved by the Commission shall be given to private

o’ to submit bids or proposals, including time to obtain 
mpply commitments. Bids received from the request for 

p. . ?v,. shall be used in the preparation of the competitive impact 
statement.

This paragraph requires that governmental units receive authorization from the Private 

Enterprise Review Commission for all commercial activities, whether new or existing.

In both cases, they must supply the Commission with a competitive impact statement, 

as defined in Section 2 (1 1 ), that shows all costs. They must also solicit bids from the 

private sector to supply the goods or services in question and show results in the impact 
statement.
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(6) Government agencies shall adopt and implement procedures to 
monitor government agency compliance with this chapter.

Government agencies are required to develop internal procedures to assure compliance 

with the provisions of the bill. The purpose, over time, is to provide for self-policing 

and to lighten the burden on the Private Enterprise Review Commission.

(7) Institutions of higher education shall not, unless specifically 
authorized by statute:

(a) Engage in commercial activities for students, faculty, staff, 
and invited guests, or the general public that can be procured 
from private enterprise through ordinary business channels, 
unless, as determined by the Commission, the commercial 
activity:

(i) Necessitates the participation of students as a required 
part of an educational program in order to obtain a degree 
or certificate; or

(ii) Is a recognized and integral part of a teaching, 
educational, or research program leading to a degree or 
certificate; or

(iii) Consists of on-campus activities including:

(I) Food service; or

(II) Student housing; or

(III) Sponsoring cultural, and athletic events; or

(IV) Providing facilities for recreation to students, 
faculty and staff; or

(V) Sales of course books and course related 
supplies, excluding electronic equipment or devices 
and peripherals and software; or

(VI) Sale of a limited and reasonable quantity of
personal items bearing the institution's insignia,
which shall be incidental to the sales of textbooks 
and other items permitted in Item V, above.

(b) Enter competitive bidding for a commercial activity rendering 
any goods or services unless, as determined by the Commission, 
the activity is performed by students and is a recognized and 
integral part of a teaching, educational, or research program 
leading to a degree or certificate from the institution of higher
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education rendering the goods or services. Any such bid shall 
fairly and fully include all direct and indirect costs utilizing 
uniform accounting standards unless the funding source provides 
for or requires all bidders to use a specific procedure or formula 
for allocating costs; or

(c) Engage in commercial activities for or through another 
government agency including an intergovernmental agency 
agreement; or

(d) Provide for the disposal by sale of services, products, and 
by-products which are part of research or instruction conducted 
by students and faculty of the institution of higher education and 
leading to a student degree or certificate unless the sale is an 
integral part of the particular research project or instructional 
program or there is no other practical way of disposing of the 
services, products, or by-products as determined by the 
Commission, and if the services, products, or by-products are 
sold at their market value utilizing uniform accounting standards.

(8) In determining whether the provision of a good or service is 
directly related to teaching, educational or research programs leading to 
a degree or certificate, the following criteria shall be considered:

(a) Whether the provision of the good or service is necessary 
for the student to pursue a degree or certificate or for faculty or 
staff to engage in research or teaching;

(b) Whether the good or service is a specialty good or service 
not generally available to the public;

(c) Whether the price charged for the good or service reflects 
the direct and indirect costs and overhead costs of providing such 
good or service and the price in the private marketplace:

(d) Whether measures have been taken to ensure that the 
provision of goods or services pursuant to this subsection is only 
for students, faculty or staff and not the general public.

Paragraphs 7 and 8 subject public universities and community colleges and agencies 

under their control to the provisions of the bill. They also recognize the special 

character and needs of academic and research institutions as contributory to the larger 

public interest in providing for the basic physical, recreational and educational needs of 

students pursuing degrees. In recognition of these special needs, a limited number of  

exceptions are specified.
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The exceptions permit the schools to carry on such normal campus based activities as 

student food, housing and recreational services, sponsorship of athletic and cultural 

events, and sales of textbooks, academic supplies and specialty items, provided they 

ensure that any subsidized sales are confined to students, faculty, and staff. It is 

important to note that university retail outlets arc authorized to sell only those categories 

of items specified. No others, e.g., computers and software, small refrigerators, non- 

specialty apparel, furniture, etc. may be sold, whether or not at full cost pricing.

Any other commercial type activities on the part of a publicly supported school or 

university (e.g., operation of a daiiy or a guest house) must meet the criteria set forth in 

the Paragraph 8. The underlying concept of this paragraph is that universities and their 

contractors should not be permitted to use the advantages of a captive clientele, low 

wage work force, exemption from tax liability, and idle or underutilized capacity in 

publicly funded buildings, laboratories, equipment and administrative services to the 

detriment of tax-paying private enterprise and the public at large. Nothing in these 

paragraphs would preclude public service activities of universities in providing non­

commercial or reduced rate services to those in need.

The tests and criteria provided in Paragraph 8 are intended to assist the schools and the 

Private Enterprise Review Commission to determine when and under what conditions a 

commercial type activity, that would otherwise be prohibited, may be authorized by the 

Commission when it is part of a degree or certificate program. (This paragraph does 

not apply to the usual on-campus student needs and services described in 

Paragraph 7 (a) (III).

The bill lists four criteria for purposes of guidance. Not all will necessarily apply in 

each case. The first, however, is clearly mandatory: all commercial activities must 
meet the test of being an integral part of a degree or certificate program. Following 

that, they will be increasingly acceptable to the extent that they do not offer goods or 

services in adequate supply from private business, that prices reflect market value based 

on full costing, and that sales are restricted to the university community.

Business Coalition for Fair Competition, 1990 Page 19



MODEL STATE UNFAIR CO M PETITION BILL

Section 4. Nonprofit Com petition with Private Enterprise Prohibited -

(1) It is the general policy of the state o f _____________ that a nonprofit
organization as defined in Section 1 of this title, shall not start or carry 
on any commercial activity in competition with for-profit businesses in 
the state unless the commercial activity of the nonprofit organization 
pays all the taxes and fees that are applicable to a corresponding for- 
profit business.

(2) A nonprofit organization is authorized to perform or provide a 
commercial activity when:

(a) The activity is specifically authorized by statute; or

(b) The activity is not regularly carried on; or

(c) No private enterprise source is capable of providing the 
needed goods or services and the Commission has determined that 
it is in the public interest for the nonprofit to provide such goods 
or services. In any such case, the efforts made to solicit such 
sources shall be documented to the Commission and made 
available to the public upon request.

(3) If a nonprofit organization is authorized by law to engage in a 
commercial activity, the nonprofit shall set a fee or charge a price for 
that activity which shall include the true and total cost related to 
engaging in the activity by such nonprofit organization, including, but 
not limited to:

(a) The fair market value of the activity, and

(b) The direct and indirect costs incurred in engaging in the 
activity determined by utilization of uniform accounting 
standards.

(4) If a nonprofit organization continues to engage in a commercial 
activity or proposes to begin engaging in a commercial activity, the 
nonprofit organization shall:

(a) Prepare a competitive impact statement to be submitted to the 
Commission, and
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(b) Prepare a detailed request for proposal which will be widely 
disseminated within segments of private enterprise which 
normally engage in the commercial activity in order to obtain firm 
bids or proposals for the activity requested. A reasonable time 
frame approved by the Commission shall be given to private 
enterprise to submit bids or proposals, including time to obtain 
financial supply commitments. Bids received from the request for 
proposal shall be used in the preparation of the competitive impact 
statement.

(5) Nonprofit organizations vh ich  engage in commercial activities shall 
adopt and implement procedures to monitor their compliance with this 
chapter.

Section 4 subjects nonprofits and agencies or subsidiaries under their control to the 

provisions of the bill. Although it does not directly prohibit commercial activity by 

nonprofits, it limits such activity to four specific cases. These are activities specifically 

authorized in law, those found by the Private Enterprise Review Commission to be 

directly related to the organization's exempt purpose (e.g., fundraising items); activities 

not regularly carried on (e.g., disposal of unneeded items); and those founu by the 

Commission either to be in the public interest or not available from private sources.

Any commercial sales must reflect full cost pricing. In the case of nonprofits, it is 

clearly the intent of the bill that such full costs shall include any applicable taxes.

To qualify for an exception to the full costing rule, certain tests, conditions and 

procedures are also specified. In the main, these tests and procedures are similar to 

those applicable to government agencies and the burden of proof of compliance is with 

the nonprofit. The nonprofit must analyze costs and benefits through a comparative 

impact statement, solicit bids to show whether the goods are available from the private 

sector, etc. Again, like universities and public agencies, nonprofits conducting 

commercial type activities art subject to regulation by die Private Enterprise Review 

Commission to ensure compliance with the law.
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Section 5. Private Enterprise Review Commission -  M embers. Terms. 
BlllifiSi

(1) There is created the Private Enterprise Review Commission for the 
purpose of reviewing and making determinations concerning state 
statutes, state regulations, and practices of state agencies, institutions 
of higher education or nonprofit organizations relating to activities 
being or proposed to be engaged in by government agencies, institutions 
of higher education or nonprofit organizations which may be affected by 
this Act and to enforce the provisions of this Act against violations.

(2) The Commission shall determine final uniform accounting standards 
to be used for cost analysis in this Act in at least as strict a form as the 
definition of uniform accounting standards in this Act.

(3) The Commission shall develop procedures to:

(a) Regulate competition by government agencies and ensure 
compliance with this Act;

(b) Regulate competition by institutions of higher education and 
the use of facilities of institutions of higher education by 
students, faculty, staff, invited guests, and the general public and 
ensure compliance with this Act; provided that the Commission 
shall develop, after consultation with governing boards of 
institutions of higher education and recognized small business 
organizations, guidelines for the provision of goods and services 
to students, faculty, and staff of institutions of higher education 
and to the invited guests of such students, faculty, and staff;

(c) Regulate competition by nonprofit organizations and ensure 
compliance with this Act;

(d) Promptly hear and resolve complaints lodged under this 
section .

(4) The Commission shall report its activities, determinations, and any 
proposed legislation to the Governor and members of the Legislature not 
later than December first of each year.

(5) The Commission shall consist of nine members including:

(a) Six members from private enterprise who are owners or 
officers of small businesses; the Governor, Speaker of the House 
and President of the Senate shall each appoint two members; and

(b) One member who shall be a chief executive or administrative 
officer of a government agency, who shall be appointed by the 
Governor; and

(c) One member who shall be appointed from an institution of 
higher education by the State Board of Regents; and
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(d) One member from the State Legislature who shall be 
appointed by the Speaker of the House.

(e) The chairperson of the Commission shall be appointed by the 
Governor from the members representing private enterprise.

(6) All initial appointments to the Commission shall be made by no later 
than 1990. Terms of office for all members of the
Commission shall be two years and members may be reappointed up to 
an additional four terms. Each member who is a state agency employee 
shall remain on the Commission until the end of his term of office, but 
only so long as he remains a state agency employee. A vacancy on the 
Commission shall be filled within 60 days of the date the vacancy 
occurred in the same manner as the original appointment. Any member 
appointed to fill a vacancy occurring prior to the expiration of the term 
for which his predecessor was appointed shall hold office for the 
remainder of such term. Each member shall continue in office until his 
successor is appointed and qualified.

(7) Five members of the Commission shall constitute a quorum. No 
action shall be taken by the Commission without the concurrence of at 
least three members.

(8) The Commission shall adopt, and may amend or rescind, such
internal management rules, subject to the _________  Administrative
Procedure Act, as are necessary to govern its proceedings. Members of 
the Commission shall serve without compensation but shall receive the 
same reimbursement for actual travel expenses and per diem for official 
Commission meetings as members of the Legislature receive for 
legislative interim committees.

(9) Any person who believes that a government agency, institution of 
higher education or nonprofit organization has violated any provision of  
this Act may file a written complaint with the Commission stating the 
grounds for such complaint. Upon receipt of such complaint:

(a) The Commission shall immediately transmit a copy of such 
complaint to the head of the government agency, institution of 
higher education or nonprofit organization which is the subject of 
the alleged violation;

(b) The head of the government agency, institution of higher 
education or nonprofit organization named in the complaint shall 
respond to the Commission in writing within 30 days after receipt 
of a complaint. The government agency, institution of higher 
education or nonprofit organization shall either admit or deny the 
allegations made in the complaint and it shall indicate whether 
remedial action will be taken;
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(c) Within 30 days after receipt of the institution's response, the 
Commission shall hold a public hearing on the complaint where 
all parties arc afforded an opportunity to present evidence unless 
the remedial action agreed to be taken by the government agency, 
institution of higher education or nonprofit organization is 
acceptable to the complainant and the Commission. The 
Commission shall determine whether the government agency, 
institution of higher education or nonprofit organization is 
authorized to engage in the commercial activity or is in violation 
of the provisions of this chapter.

( i) If a government agency or institution of higher 
education is found to be in violation of this Act, the 
Commission shall take the necessary steps to terminate the 
commercial activity and require, if appropriate, the 
government agency or institution of higher education to 
implement a contract with the private sector for such 
activity;

(ii)  If a nonprofit organization is found to be in violation 
of this Act, such organization will be required to terminate 
the activity; in the case where such organization continues 
to engage in the commercial activity, the Commission shall 
take the necessary steps to seek the revocation of the tax 
exempt status of such organization;

(iii) Notwithstanding the above, any nonprofit 
organization found to be in violation of this Act shall be 
ineligible to participate in government contracts.

(d) Within 30 days after the public hearing, the Commission shall 
issue a report of its findings to the complainant and the 
government agency, institution of higher education or nonprofit 
organization.

(e) If the government agency or institution of higher education or 
nonprofit organization's commercial activity is to be terminated, 
the action shall take place within three months of the 
Commission's report or under a schedule set by the Commission.

Section 5 contains the bill’s regulatory and procedural provisions. Based on an intent 
to create a special insUumeniality whose sole concern is the issue of unfair competition, 

it establishes a Private Enterprise Review Commission. It vests the Commission with 

broad regulatory authority, including powers to initiate review, take action in response 

to complaints, hold hearings, make findings, and impose remedies. The Commission 

is to submit an annual report to the Governor describing its activities, determinations 

and legislative proposals.
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Also, the Commission is to consist primarily of appointed business members with 

special expertise on the subject and a stake in the outcome of deliberations rather than a 

civil service office in the state's executive or judiciary branch. The fundamental 

principle of this formulation is that only a special body will provide the expertise and 

devote the attention needed to implement lire law fully. Adding implementation of this 

bill to the burden of an existing commission with other responsibilities would be a 

substantially less effective way to attack the problems.

Since small business is the segment most directly at risk from nonprofit competition, 

six of the nine members of the Commission are to represent small business and the 

Governor is to appoint die chairman from this group. To ensure broad representation, 

appointment power is diversified, so that the Governor has responsibility for 

appointing two of the business members and the presiding officers of the state 

assembly and senate may appoint two each. Of the remaining three, the Governor may 

appoint the head of a state agency to represent official interests. The State Board of 

Regents may appoint a member to represent higher education interests. The final 

member is to be a legislator appointed by die Speaker of the Assembly to provide 

guidance on matters of legisladve intent and concern and to act as a conduit between the 

Commission and legislature. The business members are to serve without compensation 

for two-year terms.

The powers of the Commission are extensive: It may establish and revise internal 

procedures, receive complaints, hold hearings, and order government agencies and 

publicly supported universities and colleges to desist from commercially competitive 

activities and, if appropriate, to implement contracts with a private sector enterprise to 

supply the goods or services at issue. In the case of nonprofits, it may also order an 

activity to be terminated and, in cases of violation, may seek revocation of the tax 

exempt status of the organization.
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In addition, the section sets forth procedure to be followed in complaint cases. The 

object is to ensure prompt resolution and prevent administrative delay by imposing a 

tight timetable for notification, response and hearings. The Commission, on receipt of 

a written complaint is to "immediately" transmit a copy to the relevant agency, publicly 

supported institution or nonprofit. That organization must respond to the Commission 

within 30 days. Unless the organization admits fault and undertakes remedial action, 

the Commission must institute hearings at which all parties may present evidence.

After hearings are held, the Commission must decide the case and report to the 

Governor within 30 days.

Section 6. Cease and Desist Orders,

If the government agency, institution of higher education or nonprofit 
organization fails to comply with the Commission's order, the
Commission may file action i n _______________Court of the state of
__________________  to restrain and enjoin the government agency,
institution of higher education or nonprofit organization from engaging 
in the activity.

Section 7. Civil -RighL.Qf A ction*

A private enterprise that suffers economic loss as a result of a 
government agency, institution of higher education or a nonprofit 
organization violating this Act may bring a civii action in the superior 
court where the private enterprise is located for appropriate injunctive 
relief or damages, or both. Any damages awarded in a cause of action 
brought pursuant to this Act shall be assessed against the specific 
government agency, institution o f higher education and specifically 
assessed against its budget, or nonprofit organization which violated 
this Act. A private enterprise shall not have standing to seek injunctive 
relief or damages or to challenge violations of this Act in the courts of 
this State until the private enterprise has first made a complaint to the 
Commission and has received the decision of the Commission.

Sections 6 and 7 contain additional enforcement measures. They provide a basis for 

court action in cases of violation of the legislation. First, the Commission is 

empowered to go to court in cases of non-compliance to seek injunctions, including 

"cease and desist" orders to enforce its decisions. Second, private enterprises who 

have incurred economic loss from the commercial activity of public or nonprofit 

organizations in violation of this legislation are assured the right to file civil suit to 

obtain remedy, both in the form of monetary damages and injunction.
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Section 8. Support Staff.

The Department o f ___________________ is the designated government
agency to provide staff support to the Commission. The state auditor 
shall provide performance audit and cost analysis to the Commission. 
The Commission may also utilize the Slate Legislative Research Office.

Section 9. Appropriation.

The sum of $_______  is appropriated for the work of the Commission.

Sections 8 and 9 are additional implementation sections of the bill. To avoid costly 

duplication of public services and provide needed support staff, as well cs the benefit of 

independent judgment and expertise, Section 8 makes provision for the Commission to 

obtain such sendees from designated state offices. The most important of these — and 

clearly provided for in the bill -- is access to the sendees and views of the state auditor 

general for determinations concerning the application of accounting principles and other 

matters relating to full costing. Section 9 provides for appropriations but does not 

designate a sum, in light of state to stale variations as to case load, time of adoption and 

other factors.

Section 10. Severab ility .

If any clause, sentence, paragraph or part of this Act shall for any 
reason be adjudged by any court of competent jurisdiction to be invalid, 
such judgment shall not affect, impair or invalidate the remainder 
thereof, but shall be confined in its operation to the clause, sentence or 
paragraph or part thereof directly involved in the controversy in which 
such judgment shall have been rendered; and any contract valid under 
and satisfying the remaining clauses, sentences, paragraphs, or parts of 
this Act shall be valid and enforceable in the courts of this State.

Section 11. Effective Date.

This law shall become effective on _________ .

Section 12. Integration with- Other Law,

All laws and parts of laws in conflict with this Act are repealed.

These sections are standard. They provide for insertion of the date on which the law 

will become effective, its integration with existing law and the continued validity of all 

provisions of the bill that are not specifically held invalid by a competent court.
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G o v e r n m e n t  

C o m p e t i t i o n  w i t h  

.Paiwate E n t e r p r i s e

in t h e  S t a t e s

By 
The National Federation of Independent Business

P rivate enterprise, particularly 
small business, has long been 
concerned w ith  the en­
croachment o f government 

into areas o f commercial and indus­
tria l activity which, under a free en­
terprise environment, are assumed to 
lie w ithin  the purview o f the private 
sector.

Although virtually all goods and 
services required by government are 
available from  the private sector, 
state governments increasingly com­
pete w ith private firms in a broad 
range o f commercial and industrial 
pursuits. Most o f these goods and 
services can be produced more effi­
ciently in the private sector.

The National Federation o f Inde­
pendent Business (NF18) seeks the 
adoption o f legislation in the states 
prohib iting state agencies from offer­
ing goods and services to the public 
when such goods and services are also 
offered by private enterprise, unless 
clearly and specifically authorized by 
law (certain agencies, ofcourse, might 
be exempt). Public colleges and uni­
versities should be covered by the 
legislation, with clear guidelines out­
lin ing the public service mission o f a 
public university in terms o f educa­
tion and research, as opposed to other

university activities (e.g. the opera­
tion o f department stores) which go 
beyond the bounds o f public service.

T h e In te llectu a l 
Foundation o f  P rivatiza tion

A solid intellectual foundation has 
been laid in opposition to govern­
ment competition with private enter­
prise in the literature o f what has 
come to be known as privatization o f 
the public sector (or sometimes re­
ferred to as “ contracting out” ). Both 
phrases connote the private produc­
tion o f public services which hereto­
fore had been produced by govern­
mental entities.

Two books on the subject, Better

Government at H a lf  the Price: Private  
Production o f  Public Services and P ri­
va tiz ing  the Public Sector: H ow  to  
S h rin k  Government, have aroused 
considerable attention and debate.' 
Both works decry the enormous 
growth o f government and govern­
mental inefficiencies and outline  
strategies for reducing government 
growth and increasing the role o f the 
private sector in the provision o f pub­
lic goods and services. Generally 
speaking, the authors seek to promote 
the privatization o f the public sector 
through such avenues as: I )  govern­
ment withdrawal in certain service ar­
eas and a return to voluntary action or 
reliance on private market activities; 
2) contracting out public services to



(h e  p r iv a te  s e c to r  a n d  th e  use  o f  
v o u c h e rs  In th e  p la c e  o f  d ire c t  g o v e rn ­
m e n t se rv ice s ; 3 ) g r e a te r  u se  o f  u s e r  
fe e s ; a n d  4 )  a b r e a k u p  o f  p u b lic  
m o n o p o lie s  a n d  a n  In tro d u c tio n  o f  
c o m p e tit io n  in  th e  p ro v is io n  o f  p u b lic  
se rv ic e s .

The Local Government Center o f 
the Reason Foundation ofSanta Bar­
bara, California is one o f the leading 
proponents o f  privatization in the 
United States.2 Its monthly newslet­
ter, entitled "Fiscal Watchdog," has 
provided numerous examples of p ri­
vatization in action, including stories 
on contracting out for police and fire 
protection, garbage collection and 
sewage disposal. It also monitors the 
more exotic foims o f privatization, 
such as the privatization o f public 
streets. A 1982 paper issued by the 
Foundation (“ Promoting Privatiza­
tion") is a useful document for those 
interested in the concept.

Another organization heavily in­
volved in the push for privatization is 
the Institute for Private Sector Public 
Services.3 Through its newsletter, 
"PS/PS” , the Institute provides valu­
able information on government ef­
forts to improve efficiency and re­
duce costs through contracting with 
private enterprise for the delivery o f 
public services.

The Local Government Center o f 
the Taxpayers’ Foundation has pro­
duced a massive report which can 
serve as a handbook for state and 
local officials who wish to pursue the 
privatization concept in their respec­
tive states and local communities4 

The Urban Institute has produced 
two useful studies on the subject that 
deserve attention as well: “ Private 
Provision o f Public Services: An 
Overview" (1978) and "Alternative 
Service Delivery Approaches Involv­
ing Increased Use o f the Private Sec­
tor.” 5

Finally, for those who wish to ex­
amine the case against privatization 
and contracting out, journalist John 
D. Hanrahan's 1977 monograph 
should be consulted.6 Hanrahan’s 
work, published by the American 
Federation o f  State, County and 
Municipal Employees (AFSCME) la­
bels contracting out a new form o f 
political patronage which has become 
"a major source o f government cor­
ruption, financial waste and ineffi­
ciency." The book consists primarily 
o f  a compilation o f incidents relating 
to political corruption, bribery and

kickbacks in vo lv in g  government 
contracts.

G o v ern m en t S tu d ie s  D eta il 
th e  E x te n t o f  G overn m en t  
C o m p etitio n  W ith  Private  

E n terp r ise

There is no question that govern­
ment competes with the private sec­
tor on a vast scale. A recent study by 
the G enera l A cco u n tin g  O ffice 
(GAO) indicates that "an estimated 
400,000 Federal employees are cur­
rently operating over 11,000 com­
mercial or industrial activities at an 
estimated cost approaching $19 bil­
lion annually.” 7 In o ther words, 
nearly one o f  every four employees o f 
the Executive Branch c iv ilian work 
force is currently engaged in activities 
which arc clearly not o f a policy, deci­
sion making or managerial nature— 
in direct competition with employees 
performing essentially the same ac­
tivities in the private, for-profit sec­
tor. The G AO  study points out, for 
example, that cost comparisons re­
cently completed by the Department 
o f Defense “ show that more than half 
o f its commercial activities could be 
obtained more economically by con­
tract.” *

The growth o f state and local gov­
ernment, fueled in large part by fed­
eral grants and revenue sharing, is a 
matter o f great concern to small busi­
ness, for this growth is accompanied 
by a concomitant increase in govern­
ment competition. During the period 
1953-1970, state and local govern­
ment employment grew from 8.6% to 
14% o f total non-farm payrolls. While 
much o f the increase can be attrib­
uted to education employment, non- 
educational state and local govern­
ment employment also grew much 
faster than sim ilar employment in the 
private sector— a 79% rate for gov­
ernment as compared to a 33% pri­
vate sector rate.9 Clearly state and 
local government competition with 
small business is on the rise.

So dramatic is the problem that a 
recent task force o f the U.S. Small 
Business Adm inistration (SBA) con­
cluded that "the preference for the 
private sector, which is so consistent 
with our national history and prac­
tice, has suffered so much decline for 
no satisfactory reason."10 The SBA 
has estimated that i f  seven types o f 
goods and services now costing the

federal government $19 b illion  were 
contracted out to the private sector, a 
savings o f $3 b illion could be real­
ized.

The need for greatrr use o f  the 
private sector in producing public 
services was further bolstered during 
congressional hearings conducted in 
1981 by the Subcommittee on Advo­
cacy and the Future o f Small Business 
o f the U.S. Senate Committee on 
Small Business. The Committee re­
port consists o f 564 pages o f  testi­
mony, detailing case after case o f  un­
wise and ine ffic ien t governm ent 
com petition  w ith  p riva te  enter­
prise."

T h e  F ed era l R e sp o n se  to  
th e  P ro b lem  o f  

G overn m en t C o m p etitio n

In 1952, President Eisenhower 
championed the principle o f  govern­
ment reliance on the for-profit pri­
vate sector for goods and services 
needed by the government, the basic 
message being that no Federal project 
would be undertaken by government 
employees which the private, for- 
profit sector could effect. Formal 
adoption o f the principle as Federal 
policy was achieved in the Bureau of 
the Budget (BOB) Bulletin No. 55-4, 
issued in January 1955, which in­
cluded the following statement:

It is the general policy of the Ad­
ministration that the Federal Gov­
ernment will not start or carry on 
any commercial activity to provide 
a service or produce for its own use 
if  such produce or service can be 
procured from private enterprise 
through ordinary business chan­
nels."
BOB Bulletin No. 55-4 is remark­

able in its categorical commitment to 
reliance on private enterprise. In fact, 
the Bulletin went on to slate that cost 
comparisons were not to be a factor 
except in such instances where a 
product or service could not be pur­
chased on a competitive basis or at a 
reasonable price. What is most inter­
esting are the three reasons cited for 
discounting consideration o f govern­
ment vs. private sector costs. First, 
government costs are by nature not 
comparable with business costs since, 
for example, the government pays no 
taxes. Secondly, government book­
keeping procedures are different from 
business accounting practices, mak­
ing comparisons difficult and mis-
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leading. Most important, justification 
o f commercial activity on Ihc part o f 
government on a cost basis “ runs 
counter to the concept that Govern­
ment ordinarily has no right to com­
pete in a private enterprise econ­
omy.""

From this clear, simple statement 
ofdistinction between the proper role 
o f the government (to govern) vis-a- 
vis the proper role o f private enter­
prise (to conduct business), the Exec­
utive branch has modified by gradual 
stages over the ensuing years its pol­
icy o f absolute reliance on the pri­
vate, for-profit sector for goods and 
services required by the Federal gov­
ernment, u ltim ate ly reaching the 
point where, in 1979, the revision o f 
the Office o f Management and Bud­
get (OMB) Circular A-76— the cen­
terpiece o f procurement policy—in­
cluded language that clearly gave 
precedence to cost-cffectivcness over 
reliance on the private sector, and 
further, negated any distinction be­
tween private, for-profit businesses 
and non-profit entities in terms o f 
preference in awarding Federal con­
tracts.

Despite these changes, the essential 
policy remains that the government 
should not compete with its citizens,

E x a m p les  o f  G overnm ent 
C om p etition  at the S ta te  

L evel

C ertain examples o f state gov­
ernment competition with 
the priva te  sector result 
from conscious and delib­

erate decisions by the legislative or 
executive branches o f slate govern­
ment. In these cases the state has 
decided that it is in the public interest 
to provide taxpayers with subsidized 
services (assisting the unemployed in 
locating jobs) or that the investment 
necessary to provide an adequate 
level o f service is too large for the 
private sector to bear alone (state 
parks, for example).

In other cases there has probably 
been a rather unconscious encroach­
ment o f the public sector upon the 
private.

Regardless o f the nature o f the de­
cisions leading to government com­
petition with private enterprise, how­
ever, it is lime for state governments 
to begin to review the division o f 
responsibility between the public and 
private sector. Only afler such a care­

ful review can the states and their 
localities make rational decisions 
about service areas which should be 
relinquished to the private sector. 
Listed below arc some of the major 
areas o f state and local government 
competition which legislators might 
consider in their deliberations on this 
issue.

•  S ta te  p a rk s , cam pgrounds, m ari­
nas, am usem en t facilities

•  P riso n  Industries
•  U nem ploym ent and  job  services
• Day care centers
•  U n iversity  re sea rch  and  lab o ra­

tory  ' vo rk
•  O p to m ctric  and  hearing  aid se r­

vices
•  A udio-visual p roducts and se r­

vices
•  A u tom atic  d a ta  processing
•  P rin tin g , b ind ing  and  reproduc­

tion
•  Public  w orks construction
•  M ain ten an ce  o f equipm ent
•  S ecu rity  services
•  H e a lth  services
•  J a n i to r ia l  and laundry  services.
•  Surveying , a rch itec tu ra l and e n ­

g ineering  services
•  T ransportation
•  U n iversity  book and  departm en t 

s to res
•  In su ran ce  and bonding
«■ L odging facilities
•  Legal services
•  S peech  and  language pathology 

services
•  A lcohol and d rug  trea tm en t
•  Pub lica tions
This is not an exhaustive list, of 

course, but it does lend to put the 
government competition question 
into somewhat better perspective.

G overn m en t C om p etition  
L eg is la tio n  a t th e  S ta te  

L evel: T h e  A rizon a M o d e l
Arizona became the first state in 

the nation to address the government 
competition issue through compre­
hensive legislation with the passage 
ofHousc Bill 2148 in 1981. This legis­
lation, codified as Chapter 321, pro­
hibits state agencies from offering to 
the public goods and services which 
are also offered by private enterprise, 
unless clearly authorized by law (ex­
empted are state parks, prisons, the 
office o f Tourism, Arizona Highways 
Magazine, the Department o f Public 
Safety, colleges and universities, 
agency printing and information dis­
bursement. and the construction, 
maintenance and operation of state 
transportation facilities).

The law docs, however, prohib it 
colleges and universities from com­
peting with private enterprise unless 
such competition offers “ a valuable 
educational or research experience 
for students as a part o f their educa­
tion or fulfills the public service mis­
sion . . . ”  o f the school (exempted 
from this provision are the Arizona 
Health Services Center, free medical 
services or equipment to indigents 
and public service radio and televi­
sion stations).

The Arizona legislation also estab­
lished a Private Enterprise Review 
Commission to examine existing 
statutes and state agency regulations 
and practices which may be affected 
by the new legislation, as well as the 
costs o f authorized programs to de­
termine i f  it would be in the public 
interest to contract these out to the 
private sector.

Other major provisions o f the A r i­
zona law include: 1) a prohibition 
against any activity by the Depart­
ment of Economic Security (job ser­
vice) not prescribed by federal law, 
including the advertising of specific 
job openings; 2) a requirement that 
governmental entities charge sales 
taxes on goods sold; 3) exemption o f 
a ll university-required textbooks 
from the sales tax; 4) performance o f 
force account work by regular em­
ployees; and 5) elimination of statu­
tory language which limited certain 
government contracts to nonprofit 
organizations only.

S ta tu s o f  G overnm ent  
C om petition  L eg isla tion  in 

th e S ta tes

Although Arizona is the only state 
to have adopted comprehensive gov­
ernment competition legislation, six 
other slates have considered signifi­
cant legislation in this area (Hawaii, 
Kentucky, Ohio, Oregon, Washing­
ton, and Wisconsin). Georgia and In­
diana have proposed the creation o f 
interim  legislative study commis­
sions to explore the problems posed 
by government com petition and 
make recommendations to the legis­
lature.

Conclusion

T he National Federation o f 
Ind ep e nd en t Business 
(NFIB) bases its support for 
governm ent com petition  

legislation on two fundamental be-



licfs: I) contracting out Is simply a 
good business practice, since it af­
fords the most effective and efficient 
method of providing state government 
needed goods and services; and 2) the 
government's legitimate sphere of op­
eration is to govern, not to engage or 
commercial or industrial enterprise. 
State government should not com­
pete with its citizens through in- 
housc production o f any goods and 
services which arc readily available at 
reasonable prices in the for-profit pri­
vate sector.

NFIB's concern over the issue o f 
contracting out versus in-house pro­
duction does not arise solely from 
abstract philosophical consider­
ations, but from personal experience 
as well. NF1B members can cite case 
after case o f unfair competition by 
state government agencies, resulting 
in large part from the lack o f a sound, 
consistent and fu lly  implemented 
policy for procuring public sector 
goods and services from the private 
sector.

In the debate over government 
competition, the question o f cost 
comparisons between in-house pro­
duction and contracting out inev­
itably arises. Certainly, state govern­
ment desires to obtain its goods and 
services at reasonable prices— the 
taxpayers should demand no less. It is 
important to keep in mind, however, 
that government production costs 
and private sector production costs 
are not strictly comparable. For ex­
ample, state governments do not 
have to bear the tax, licensing and 
regulatory burden imposed on the 
private sector. Also to be taken into 
account is the fact that many public 
employee pension plans arc not fully

funded, and thus represent a future 
tax liab ility often not taken into ac­
count in private sector-public sector 
cost comparisons. Finally, it can also 
be argued that justifica t’on o f com­
mercial activity on the part ofgovem- 
mcnl on a cost basis "runs counter to 
the concept that the Government or­
dinal ily has no right to compete in a 
private enterprise economy.14

Another issue which must be con­
fronted in the competition debate is 
the question o f the potential for fraud 
and abuse w ithin the procurement 
process. This certainly is not an issue 
which suddenly burst upon the scene 
with the advent o f government com­
petition legislation. Still, there is no 
doubt that unscrupulous practices in 
government procurement have ex­
isted in the past and continue to exist. 
Corruption in government procure­
ment is not a valid argument for lim ­
iting contracting out: instead a more 
sensible approach is open, competi­
tive bidding on government con­
tracts. After all, corruption can only 
exist i f  unethical public employees 
are able to connive with unethical 
business persons. As Bennett and 
Johnson have pointed out. it is the 
job  o f the public employee to monitor 
the procurement process and draw a 
distinction between legitimate and il­
legitimate contracts.

Clearly, the private sector could not 
waste money on useless contracts if 
the contracts were not given by bu­
reaucrats in the first place. It is not 
the private firm that solicits con­
tract proposals; it is the bureau rrat.
It is not the private firm that re­
views contract proposals; it is the 
bureaucrat. It is not the private 
firm that awards the contract; it is 
the bureaucrat. It is not the private 
firm that monitors the work per­
formed once a contract is awarded; 
it is the bureaucrat. The message 
cannot be overemphasized: the 
source of contract waste is the public 
sector, not the private sector.15 
NFIB believes that government 

competition with private enterprise 
engenders serious concern about the 
proper role and function of govern­
ment in a free enterprise economy, 
and that reliance on the for-profit 
private sector for the provision o f 
public goods and services makes 
good sense—both philosophically 
and economically.

In-house production o f gooos and 
services translates into lost income 
for small business. Lost income 
means lost tax revenues for state gov­

ernment, both from business itself 
and from the employees the business 
would have hired to perform the ad­
ditional work generated by govern­
ment contracts.

Further, reliance on the private sec­
tor would result in significant cost 
savings to state governments, based 
on the inescapable conclusion that 
the private sector is significantly 
more efficient in delivering needed 
goods and services than is the public 
sector.
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31 assns committed to 
eliminating unfair non­
profit competition

Claiming rapid growtil and expansion of 
coirvnerde* activities by nonprofits and gov­
ern m art agondee, the Business Coalition 
for Fair Competition, a group of 31 small 
business assns, has eubilshod a model bill 
prohibiting oommatdal activities that com ­
pete unfairly wtih smal businesses.

T h e  purpose of the bill, accord ing  to 
Theresa Stanton, director of state activities 
for the Coalition, Is to promote the growth of 
private enterprise and provide helpful guide­
lines to government agendas and nonprofits 
In conducting their ectivitfoe In cooporation 
with the private se a  or. 'Our expectation Is 
that this model bill will not only bo of direct 
assistance to statu legislators and small 
txislness people who have requested help 
from tho Coalition, but that the model bill will 
open up public debate on this Issue. In­
formed public understanding Is essential to 
solving the problem and gotting legislation 
passed."

People donl "realize that there Is a price to 
be paid when government agendos and 
nonprofits, which are tax-exompt, compete 
with private business. This commerdal ac­
tivity erodes the tax base, costs jobs and sti­
fles business and Innovation," Stanlon said. 

The proposed legislation would prohibit 
government agendas, pubUdy supported In­
stitutions of higher learning and nonprofits 
from providing the goods or services that 
can be obtaoed from private enterprisa, ex­
cept a t  expressly authorized by lew. Pro­
posal a for exemption* must be justified  
through an economic Impact statem ent 
thowing full costs, Inducing tax revenues 
foregone. Tho bi3 also creates a private en­
terprise review committee with broad pow­
ers to Investigate practice*, make findings 
and enforce compliance.

B C F C  expects to support Introduction of 
this model bill In several states In the up­
coming legislative session, according to 
Jam es Loveil, chairman of B C FC .

Member* of the coalition Indude: A 6C 0 : 
the Microcomputer Industry Atsn, A marl am  
A n n  oI Nurserymen. American Bus Atan, 
American Consulting Engineers Atan. Ameri­
can Council of Independent Laboratoriea. 
Amencsn Oithobc i  Prosthetic Atan. Ameri­
can Society ol Travel Agent*, American Veteri­
nary Medical Assn. Atsn of Oata Processing 
Sorvico Organuasoot. Asm  of Indoor Recre­
ational Facilities of VA, Attn of Phytict! FH- 
nesa Con ten, Assn of Teiomosmging Services 
In*, tfcjstnesa A Assns for a Strong Economy, 
Hoelih Industiy Oitrtxrtors Assn. Inti Commu­
nications Induitnei Aaan, IRSA - A ttn  of 
Quality Clubs, Multi-Housing Laundry A n n . 
Na* Assn of Chan Drug Store*, No# A im  of 
M ed al Equipment Suppler*. Na* Asm  of Re­
tail Druggists, Na* Federation of Independent 
Buineas, Na* Hsamg AJd Society, Hat Office 
Products Asm . Na* Small Business United, 
Na* Tour Asm, Prcletnonal Services Counc*. 
Sms* Business Legislative Council. Specialty 
Adverting Atsn, Taude Rental Service Assn. 
United B u i Owner* Assn. US Chamber of 
Commerce.
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G O V E R N M E N T - S P O N S O R E D  C O M P E T I T I O N
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By Hozel Bradford
magine what it would be like to run your business with next to nothing in overhead expens­
es, pay your workers 15 cents to $1.30 per hour tops (no benefits) and have first refusal 
rights — no bidding necessary — on all federal contracts.
OSHA and EPA rules? Forget 'em. They don’t apply to you. Nor does your biggest cus­

tomer require lliat you meet any particular quality standards or delivery deadlines. You pay no 
taxes and can borrow money at below market rates to expand your facilities. Oh yes 
— and your business is supported by tax dollars too.

Sound good? Now consider what it would be like to face such a business 
as a competitor. Increasing numbers of small businesses are up against 
just such competition from Federal Prison Industries. Inc. (FPI). also 
known as Unicor. The Justice Departm ent ru n s this government- 
owned corporation with the goal of putting prisoners to work. An 
honorable goal, sure. But hard to swallow if you're the one forced to 
compete with a “captive" labor force.

IB owners coast to coast have lost sales or been driven under by 
FPI. O thers are  digging in to fight. Thom as Raftery, owner of 
Thomas W. Raftery, Inc.. a Hartford. CT, drapery maker, is a fighter,
He is taking on Federal Prison Industries, which now makes some 
250 different products in 72 factories but h as m ade its largest 
inroads in draperies and furniture, where there is strong govern­
ment demand.

Although Congress specifically mandates that Uncle Sam buy 
its drapes from small companies, FPI has grabbed 38 percent of 
government sales, says Raftery. “We appreciate that (prisoners) 
have to do som ething, but h ere 's  the governm ent competing 
against me for business set aside by Congress for small compa­
nies," Raftery says. Similar complaints arc lodged by the furni­
ture, footwear and apparel industries.

Raftery’s company has lost millions of dollars and has eliminat­
ed numerous jobs largely due to FPI competition, he says. He has 
put off retirement and worries about his remaining employees.
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FPI assistant director Rick Seiter d is­
agrees with Raflery's market share figure, 
estimating it at half that amount. Seiter says 
tha t Federal Prison Industries routinely 
grants waivers to let contracts go to the pri­
vate sector. A new policy also requires FPI to 
conduct market studies before starting new 
product lines. Seiler says.

Congress last fall ordered FPI to launch a 
nine-month study on market impact indus­
try by industry, and to assess FPrs operating 
ru les overall. The critics are waiting. “We 
have high hopes for this market survey," 
says Larry Allen, executive director of the 
Coalition for G overnm ent P rocurem ent. 
“Nobody wants to see them put out of busi­
ness. We just want them to stop putting us 
out of business."

M em bers of the National Federation of 
Independent Business (NFIB) continue to 
have “huge problem s" with governm ent 
competition, says Leslie Aubin, who tracks 
this issue for NFIB. Aubin says that NFIB 
hopes to leverage the FPI market study, due 
later this year, into new Congressional hear­
ings and eventual limits on FPI activity.

But FPI also has strong supporters, for 
one compelling reason. "Work is the m ost 
critical program we have in managing over­
crowded prisons," says Seiter. Plus it saves 
taxpayers' money. In fact, Seiter argues, FPI 
pu ts m oney into the com m unity FPI esti­
mates that for every $1 in sales it makes, 78
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cents goes directly back into the private sec­
to r for supplies, serv ices and equipm ent, 
while another 21 cents goes to civilian and 
inmate wages. The remaining onecent profit 
is spent on construction, which enriches pri­
vate contractors and saves taxes.

FPI officials insist they play fair. 
A ccording to th e  Federal P rocurem ent 
Center, FPrs annual sales of $350 million rep­
resent a tiny amount of competition to small 
business which collectively sells $45 billion 
in goods and services to the federal govern­
ment. “It’s such a little drop, and there are a 
lot of elsewheres for them to go," says Seiter.

That's probably little solace to employees 
of com panies like Plastoid Corp. of 
Hamburg, NJ, which closed its doors last 
year. In a letter signed by 20 Plastoid employ­
ees with serv ice ranging from four to 44 
years, w orkers blamed FPI for ultimately 
forcing the company over the edge.

What's more, says Bingham Kennedy, an 
attorney who represents small businesses in 
unfair competition cases, "FPI's dramatic 
growth of recent years is expected to contin­
ue, partly because the number of inmates is 
expected to increase sharply." FPI already 
employs over 13,000 inmates, says Kennedy, 
of the firm Wickwire, Gavin in Vienna, VA.

IB ow-ners claim that FPI’s sales force 
uses pressure tactics to gel contracts even 
w hen prices are  higher. A ccording to 
Kennedy, even though FPI often waives its

exclusive right to federal business, “in some 
c a se s  its prices still exceed  com m ercial 
prices by a wide margin. For example, a con­
tractor who provides draperies to the Navy in 
Norfolk, VA, for $18 per pair was forced out 
by FPI, which offered the same item for $26.

“S im ilarly ," notes Kennedy, “FPI has 
ignored congressional direction not to pur­
sue service contracts (such as printing)...FPI 
no t only profits from prin ting  co n trac ts  
directly, it also is using them as justification 
for entry  into related fields such as envelope 
manufacturing."

Well, at least p risoners a re  learn ing  a 
trad e  to use later, righ t?  Not so, says 
Kennedy. “A recent survey by a furniture 
industry trade association indicated that very 
few re leased  federal convicts had found 
em ploym ent in that industry despite FPI’s 
extensive activity in the field. Curiously, FPI 
itself has no figures concerning the employ­
ment of its alumni upon graduation."

And if federal prisons aren't competition 
enough, most state prison industries are also 
m andated to be the first supplier for state- 
supported agencies. A few slates also allow 
prisons to be low cost competitors in the pri­
vate sector as well.

MILITARY RETAILERS
G overnm en t com petes unfairly with 

small business in other ways as well, the mil­
itary post exchange (PX) being perhaps the



most visible example. i ’Xs function like in- 
house department ston*s for military person­
nel — active, reserve and retired - and their 
dependents 'Ilicy charge no stiles tax and 
buy their goods in huge qtiantilfcsn! equally 
huge discounts.

In the past, I’Xs mainly sold small items 
like to iletries and underw ear. Now their 
shelves bristle with such items as stereos 
and computers. A retail "chain" serving five 
million military personnel plus dependents 
has tremendous buying jxiwer and does seri­
ous dam age to private enterprise, argues 
Eldon Howell, p re s id en t of Howell 
Electronics in El Paso, 'I X. Howell’s store has 
suffered since the local base I’X in El Paso 
started offering stereo equipm ent

By far the Largest PX network is die Army 
& Air Force E xchange Service (AAFES), 
which in fiscal 1989 had more than $6.8 bil­
lion in sales, 79 percent of dial in retail mer­
chandise. Bill Philbin, president of Carthage 
Auto Parts, Inc. in Cardinge, NY, knows all 
loo well how AAFES h as grow n. Philbin 
expanded the business he and his brother 
own to handle military customers. But die 
Fort Drum PX cut a separate deal for auto 
parts with Philbin’s own distributor which 
now runs an oudet on base. The distributor 
was apologcdc, claiming it was a “central of­
fice" decision. “It’sjust not right," says Philbin.

PXs must seek Congressional approval to 
expand dieir product lines, but it is basically 
a pro forma exercise, T h e  concept of the PX 
should be to provide basic necessities to peo­
ple who don’t m ake a lot of money. They 
keep raising the thresholds way too high," 
complains Howell.

PXs are  non-appropriated program s, 
meaning that they are not at the mercy of 
Capitol I till budget politics. In fact, the tighter 
budget climate makes the PX system all the 
more attractive to lawmakers because PXs 
pay dieir own way, including civilian salaries 
and new facilities. Proponents argue that PXs 
actually save taxpayers money by paying for 
militai y social serv ices such as child care 
cen ters. “We’re  u n d er g rea t p ressu re  to 
reduce the Pentagon budget, and PXs do a 
tremendous amount of offsetting taxpayer lia­
bility," says Steve Rosetti, aide to the House 
Armed Services panel which oversees PXs.

Meanwhile, IB owners shoulder the bur­
den. Virginia Baker and her husband own a 
small TV and appliance store in Homestead, 
F I, that was in business long before die near­
by Air fo rce base started selling televisions. 
When the PX geared up to push TV sales last 
year, it hurt. W hen they started offering free 
delivery, “it got really bad." says Baker. To 
add insult to injury, customers now bring PX- 
purchased sets to the Bakers for repairs.

At the state and local governm ent level, 
matters are just as bad. States now compete

in everything from liquor s to re s  to recre­
ational facilities,

HfOHJtR KDOCATtOM INC.
I ike prisons and the military, universities 

enjoy special status and can som etim es be 
for midablc competition to IB owners.

On Maryland's Eastern Shore, for exam­
ple, some members of the Wicomico County 
Motel, Hotel Association arc  try ing to con­
vince slate officials to cu rb  su ch  activity. 
These local businesses have watched their 
catering  sales e ro d e  ev e r s in c e  nearby 
Salisbury State University started  using its 
food service and dorm  facilities for catering 
and room ing operations a few y ea rs  ago. 
Ijocal restaurateurs complain dial the opera­
tions, which arc unrelated  to th e  schoo l’s 
curriculum, now make die university one of 
the region's Largest “high-end" caterers.

I h e  issue is sensitive because local mer­
chants appreciate the cultural and economic 
benefits of having the university around. “It’s 
a great school," says Alex B ubas, w hose 
company A&S Food Service has d ircc local 
restaurant and catering facilities, and whose 
son attends die college. “We support them  
with donations and our tax dolbirs every day. 
But we feel that Uiey have been ra ther zeal­
ous in their efforts to get business."

Bubas and his colleagues argue dial die 
school should not be in the food business at 
all because the slate Board of R egents has 
issued guidelines — albeit vague ones— dial

are supposed to limit universities’com m er­
cial ventures dial aren't airriciilum-rclaUxi 

“It’s nut sour grain's, and we’re not trying 
to deprive them of anything they arc entitled 
to," says Bubas, “We’re just try ing  to get 
them to follow the guidelines,"

An informal survey by th e  M aryland 
Hotel and Motel Association found o ther 
stale chapters, including those in Georgia 
and Michigan, waging similar battles. Some 
s ta le s  have responded. Iow a’s B oard of 
Regents, for example, says dial its education­
al institutions "shall not engage in competi­
tion with private enterprise." In Arkansas, 
local businesses “reminded* colleges they 
were using tax dollars and came up with a 
policy dial slate-supported schools could not 
solicit business if a private operation was 
available. Small business lobbying in Arizona 
and Nordt Carolina led to legislation too.

In this age of tight budgets and growing 
prison populations, the argum ents for cur­
tailing governm ent com petition to small 
business appear to be falling on deaf ears, 
law m akers have so far shown little appetite 
for die issue. “Small business has made its 
case," says one Capitol Hill aide. “But the 
Congressional leadership just doesn’t seem 
to be spurred by iL"

Looks like a k ick with som e sh a rp e r 
spurs may be needed, IB

Hazel Bradford, a Washington, DC-based free­
lance writer, is a frequent contributor tc IB.
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Wetlands issue — All Wei
Once again we see the overkill mentality of 

one o 1 our bureaucracies in action ... the 
monkey-wrenching o l  the Lemon Creek middle 
s ch o o l project. Calling the land proposed for 
the new school "w etlan d s" is akin to saying 
Mount Juneau is a swamp. When the Feds 
came out with their "n o-n et-loss" o f wetlands 
lor the entire U.S. of A., few people understood 
the deep ramifications that policy would have 
on Alaska. For instance, certain grasses that 
grow in typical wetlands such as the 
Mendenhall flats, help classify those lands as 
wetlands. If they are found to be growing in a 
muskeg on a hillside, the government can use 
that information to classify the land a 
“wetland" and... voilaf No development, period. 
Using this formula, you can kiss off virtually 
any project you’d like to see built in the future. 
You know, we as a nation are determined, it 

seems, to regulate ourselves into a com plete 
standstill. We are racing towards becoming a 
thn'd world power by making it so damn difficult 
to accomplish anything in the name of protect­
ing the environment. We need to take a good 
look at the direction we've taken in recent years. 
If you don't believe it, just ask someone who 
has dealt with getting a development permitted 
by all the governmental agencies that are in­
volved. I seriously doubt if any developer would 
be able to build a Golden Gate Bridge in today's 
atmosphere of governmental regulation.

Prison Industries 
Current Alaska law requires all state agencies 

to purchase products and services from the 
Department of Correction's Correction In­
dustries Program (CIP), bypassing the com­
petitive bidding process. The program is 
presently involved in the agricultural, butcher­
ing, office furniture, office panel systems, metal 
products, auto body repair, garment making and 
laundry business fields. We who are involved 
in small private businesses are feeling increas­
ingly more threatened by this unfair direct 
governmental competition. In the first place, the 
prison's CIP uses publicly funded buildings and 
facilities with no property or other taxes. The 
CIP doesn’t have to concern itself with high 
labor costs (they have a "captive" labor pool), 
insurance costs, inventory taxes or marketing 
programs. As stated earlier, state law requires 
all state a gen cies  to purchase their products 
or services. Such a deal.
Senator Duncan has introduced SB184 that 

will deny the CIP much of the preferential treat­
ment it's been enjoying from the state agencies 
and will also require the Correctional Industries 
Commission to hold public hearings before ex­
panding its commercial operations. I would ask 
that those of you who have concerns about this

current CIP law, let your legislators know. I 
wrote to Senator Hudson and to Represen­
tatives Ulmer and Hudson about my concerns 
and support for SB184 ... won't you? We who 
are in small business in Alaska find it hard 
enough without our own tax dollars com peting 
against us.

Now to bitch about something without offer­
ing an alternative isn't old Rip's style. (You pro­
bably were waiting for that one weren't you?) 
I believe vocational training to be necessary for 
the prison system. If we can train someone in 
prison to be a competent worker in some field 
for when he or she gets back out in society, 
great. I understand and endorse this concept 
and I don’t fault those within the system who 
are charged with implementing it. I think the 
fault lies in the level of production the CIP is 
involved in. Rather than say, manufacturing fur­
niture and then retailing it directly to a 
customer, why not act like a true manufacturer 
in the real marketplace? That is, why not make 
the product available at wholesale prices to the 
retailer already in business? That way the CIP 
accomplishes its goals of training inmates for 
a career and local businesses don't h3ve to deal 
with unfair state-sponsored competition. It's 
not an original idea, but one I subscribe to.

Star Bug
If you have a bug on page 25 of your last 

week’s Info (March 16-22 issue), come into Com­
mercial Art and collect your gift certificates. If 
you are a winner, come into Commercial Art in 
the Emporium Mall and pick up gift certificates 
for the following prizes: A free burger, pasta or 
chicken dinner at Mike’s, a 12 pack of Pepsi 
from Alpac Corp., a free pass to one of Gross- 
Alaska theaters, one complimentary breakfast 
from the Fiddlehead, two free movie rentals 
from "On the Go Video," a cap with the famous 
Red Dog logo on it from the Red Dog Saloon, 
a dish of ice cream at the Cookhouse, a free 
AA, C, D or 9V battery a month for a year from 
Radio Shack • Vintage Park and a free small 
container of Jerry’s Crab Dip from Jerry’s Meats 
In Shop ’n Kart. Last week our lucky winner was 
Fayma Robinson.

Well gang, that's about it for this week... ex­
cept we at Info-Juno and Commercial Art would 
like to welcome home Lance Corporal Matt 
Cole fresh from the Persian Gulf. We bet your 
folks, Debi and George Cole, are darn happy to 
have you back. Thanks for a job well done.
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MYSTERY1
S h e  w a n t s  t o  f in d  h e r  c h i ld r e n  
E v e r y o n e  e ls e  w a n t s  th e m  to  s t a y  lo s tp r e s e n t s

A  s ix - p a r t  s e r ie s  b e g in s  
T h u rs d a y , M a rc h  2 8  9 PM 
N a t io n a l ly  o n  PBS 
H o s t:  D ia n a  R lg g

C '991 Mob! Ccpcat'On



A f t e r m a t h
Twisters' victims sort through wreckage

S ee  p a g e  11
■-W-

SPORTS
A r r i o l a ,  K l e i n  w i n  

i n a u g u r a l  r a c e

Native leader dies
C h ie f  Isaac dead at 93

See page 6
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T h e y  d o n ' t  m a k e  l i c e n s e  p l a t e s
B y J U N E  ALLEN
For the Daily News

In  spite of w id e ly  held  beliefs, prison 
in m a tes in  A lask a 's  co rrec tional in s ti­
tu tio n s  d o n 't  m ak e  veh ic le  licen se  
p la tes . T h a t p a rt ic u la r  m an u fac tu rin g  
e n te rp rise  is jo b b e d  o u t th ro u g h  a 
v en d o r in  A ncho rage  and  th e  p la te s  
m ade  b y  p riv a te  en te rp rise  in  O regon .

B ut w h a t so m e  o f A laska 's  p riso n  
inm ates re a lly  d o , th rough  the D e p a rt­
m en t o f C o rrec tio n s  (DOC) A laska 
C orrectional In d u s trie s  (ACI) p rogram , 
is w o rk  in  o n e  o f  th e  p ro g ram 's  eight 
com m ercia l o p e ra tio n s  th ro u g h o u t the 
sta te .

T hose  o p e ra tio n s  inc lude  a  com ­
m ercial Laundry, a  m eta ls plant, a  farm

B u t  A la s k a  inmates make many other products 
-  to the dismay o f  som.e in private enterprise

an d  greenhouse  v en tu re , an  au to-body  
rep a ir  shop , a m ea t an d  sausage  co m ­
p an y , a  garm en t-linens sh o p  a n d  two 
fu rn itu re  p lan ts, one of w h ich  is gear-, 
in g  up  to  m anu fac tu re  office sy s tem s 
fu rn itu re .

R e a c h in g  S 2  m i l l io n  
T he  em p loym en t o f in m ates  is esca­

la ting  as th e  opera tions grow . T h e ir 
an n u a l rev en u e  sales are  reach in g  the

Industries  p rogram .
S en a te  B ill 184 w as in tro d u ced  

M arch  11 by  sta te  Sen. Jim  D uncan  of

$2 million m ark .
T here in  lies the  ru b . Private  e n te r­

p rise  in  som e of those  business lines in  . .- ,, _  — -j
A la sk aa re  beginning to com plain . T h e  Ju n eau . It w ould  requ ire  the C orrec- peb  
5,250-m em ber A laska ch ap te r o f ih e  bonal Industriesi Com m ission to ho ld  flag 
N a tio n a l Fed era tio n  of Indepen d e n t p u b h c h e a n n g s W y j : d m g a n y
B usiness (NFIB), th rough  its Ju n eau  
office , is  urging leg isla to rs to 's t r ik e  a 
b lo w  against u n fa ir com petition  from  
th e  governm ent* b y  passing a bill th a t 
w o u ld  restric t the s ta te 's  C orrectional

of its  com m ercial operations, a n d  deny  
the prison  industries program  som e of 
w h a t the NFIB calls 'p re fe ren tia l tre a t­
m en t now  received from sta te  agen-

A  re d - f la g  is s u e  
R esa Terrel, d ire c to r o f  th e  A laska 

NFIB c h a p te r  says gov ern m en t com - 
tition  in  th e  p riv a te  sec to r is  a  'r e d -  

is su e  fo r m an y  sm all business 
o w n ers . T h e y  d e e p ly  re se n t losing

a e s .

b u sin ess  to  c o m m erd a i governm en t 
op e ra tio n s th a t use subsid ies  p rov ided  
by  th e ir  o w n  tax  do llars to  com pete 
against them .*

An A CI rep o rt to  the L egislature

d a ted  M arch  15, 1991, confirm s that 
th e  p ro d u c ts  an d  services p roduced  by 
A laska C orrec tion  Industries ore  avail­
ab le  to  d ep a rtm en ts  and  div isions of 
local, s ta te  an d  federal governm ent; 
school d istric ts; non-profit organ iza­
tions, an d  ap p ro v ed  designated  w hole­
sa lers.

T he  prison  la u n d ry  in Ju n e a u , fo r 
exam ple, does w o rk  for the s ta te  ferry  
sy s tem , th e  L em on  Creek ja i l ,  the 
Jo h n so n  Y ou th  facility, th e  Ju n eau  
R ecovery  U nit a n d  the Shrine o f  St. 
T eresa.

T h e  C le a ry  D ec ision  
C orrections' invo lvem en t in  these 

com m erda i in d u s trie s  is in  p a rt due  to 
See ‘Inmates at work, ' page 2



In d u s tr ie s  sp a n  s ta te  sys te m
O p era tio n s  o f  th e  A laska  C o rrec tio n a l In d u s trie s  P ro ­

g ram , in fo rm a tio n  p ro v id e d  b y  A laska C orrec tional In* 
d u stric s , (ACI) a re :

L e m o n  C r r e k  C o r r e c t io n a l  C e n te r
T he  J u n e a u  c o m m e rd a i  la u n d ry  op e ra tio n  w orks for 

th e  A laska M a r in e  H ig h w a y  S ystem , th e  Lem on C reek  
facility , th e  Jo h n s o n  Y o u th  facilities, th e  Ju n eau  R ecov­
e ry  U n it a n d  th e  S h rin e  o f S t. T e resa .

A p p ro x im a te ly  97 p e rc e n t o f th is  o p e ra tio n 's  rece ip ts 
arc  fro m  th e  fe r ry  sy s te m , w h ic h  fo rm erly  h ad  its 
la u n d ry  d o n e  in  S ea ttle  o r  P rin ce  R upert.

T otal PY 90 gross sa le s  w e re  *270,531, u p  from  89’n 
*243,789.

T h e re  a re  tw o  p ro d u c tio n  m an ag e rs  and  29  in m ate  
staff.

W ild w o o d  C o r r e c t io n a l  C e n te r
T h e  W ild w o o d  K enai F ab rica tio n  P lan t cam e on line 

in  1986 a n d  h a d  its  f irs t la rg e  p ro d u c tio n  o rd e r in  1987, 
tu rn in g  o u t m e ta l cell fu rn itu re  for th e  new  S pring  C reek  
C o rrec tio n a l C e n te r  a t S ew ard . O rig ina lly  to be p laced  
w ith  a f irm  in  C a lifo rn ia , th e  o rd e r  w as  d iv e rted  to  
K enai.

S teel w as  b o u g h t f ro m  local v en d o rs , the fin ished  
p ro d u c t w a s  tru c k e d  to  th e  s ite  b y  local vendors , an d  the 
local e c o n o m y  re a p e d  an  ad d itio n a l *150,000 of pu r- 

■ chasfts th a t w o u ld  o th e rw is e  have gone to C aliforn ia  
b u sin esses . In  1990 th e  sh o p  p ro d u ced  *60,000 in f iih  
in cu b a to r (Kotoi) b o x es fo r th e  D ep artm en t o f F ish  & 
G am e, w h ic h  in  p re v io u s  y ea rs  had  b e m  aw arded  to  out- 
of-state v e n d o rs .

T h e  sh o p  a tta in e d  * 145 ,677  in  gross sales in  1990, th e  
F&G o rd e r  b r in g in g  its  to ta l fa r  ab o v e  th e  1989 *68,536 
figure.

T he  W ild w o o d  K enai F u rn itu re  P lan t began lim ited  
o p e ra tio n s  in  1986 a n d  c a m e  fu lly  on  line  in  1987, w ith  
sales to  S ta te  o f  A lask a  ag en c ies  successfu l. T h e re  a re  no 
w ho lesa le  s a le s  to  th e  p r iv a te  sec to r, b u t severa l in au ir- 
ies fro m  p r iv a te  v e n d o rs  h a v e  sp a rk e d  an  analysis ol the  
possib ility  o f  th is  d e v e lo p m e n t.

T he p la n t 's  s ta n d a rd  lin e  inc ludes institu tional couches, 
chairs  an d  e n d  ta b le s , d a ta  tab les , con ference  tab les, 
d o rm  fu rn itu r e  a n d  b o o k case s . I d 1991 the ce n te r r e ­
ceived  a p p ro v a l to  d e v e lo p  a lin e  o f office  pape ls sy s tem s 
fu rn itu re . T h e  o rig in a l o ak  fu rn itu re  end eav o r w ill be  
tra n sfe rre d  to  th e  n e w  fu rn itu re  fac ility  in  Sew ard .

G ross sa le s  fo r  FY 90: *455,319; *343,636 expended , 
w ith  73 .5  p e rc e n t o f  to ta l e x p e n d itu re s  th rough  A laska 
v en d o rs . S ta ffing  in c lu d e s  o n e  p ro d u c tio n  m anager and  
34 in m ate  s ta ff.

S e w a r d  F u r n i t u r e  P l a n t  
T h e  S ew ard  F u rn itu re  P lan t b e c a m e  o p e ra tio n a l in 

, FY 91. It w ill m a n u fa c tu re  th e  p ro g ra m '*  lin e  o f oak 
fu rn itu re  p rev io u s ly  p ro d u c e d  a t th e  K enai p la n t. It ha* 
tw o  p ro d u c tio n  m an ag e r*  a n d  an  in m a te  s ta f f  o f 24.

P a lm e r  C o r r e c t io n a l  C e n te r  
T h e  P a lm er fa rm  o p e ra tio n  w a s  in s ti tu te d  in  1984 an d  

ad d itio n a l a c reag e  h a s  b e e n  p re p a re d  to  in c re a se  h a rv e s t 
size. T h e  fa rm  se lls  p o ta to e s  a n d  v eg e ta b le s  to  S o u th c e n ­
tra l co rrec tio n a l fac ilitie s  a n d  e th e r  s ta te  in s titu tio n s , 
p lu s  flo w ers to  A n c h o ra g e 's  In te rn a tio n a l A irp o rt for 
s ta te  b eau tifica tio n  p ro jec ts .

T h e  p o ta to  c ro p  in  FY 90 re a c h e d  330 to n s . Sales 
v o lu m e  w as $66,753. T h e  in d u s try  h a s  o n e  p ro d u c tio n  
m an ag e r a n d  10 in m a te  s ta ff .

P a lm e r  A u to -B o d y  R e p a i r  
T h e  P a lm er a u to  sh o p  begaD o p e ra tio n s  in  1984 w ith  

th e  p u rc h a se  o f  n e w  e au ip m eD t to  a llo w  th e  sh o p  to  do  
all th e  rep a ir  od s ta te  veh ic le s , p r im a r ily  in  th e  S o u th c e n ­
tra l reg ion . I t is p re s e n tly  w o rk in g  w ith  th e  D e p a rtm e n t 
o f T ra n sp o r ta tio n  to  in v e s tig a te  th e  p o ss ib ility  o f rep a ir 
o f h ig h w ay  e q u ip m e n t.

G ro ss  sa le s  fo r FY 90 w e re  *71,130. O n e  p ro d u c tio n  
m an ag e r ov e rsees  six in m a te  s ta ff  m e m b e rs .

M e a t  a n d  S a u s a g e  C o m p a n y  
T h e  M t. M cK in ley  M ea t a n d  Sausage  C o m p a n y  in  

P a lm er w o rk s  in  c o n ju n c tio n  w ith  th e  P a lm e r  C o rrec ­
tional C en te r. A cq u ired  th ro u g h  g o v e rn m e n t agenc ies 
from  a  p riv a te  se c to r  o p e ra tio n  th a t w e n t b ro k e , th e  
C o rrec tio n s ' sau sag e  c o m p a n y  lost m o n e y  in  FY 87-90 
b u t is n ow  im p ro v in g  its  goal to w a rd  b eco m in g  self- 
su ffic ien t.

In c rea sed  m a rk e t d e m a n d s  for re in d e e r  sau sag e  aDd 
th e  p la n t 's  ab ility  to  sell to  w h o le sa le  p r iv a te  sec to r 
e n titie s  in c rea se  th e  p la n t 's  FY91 p ro sp ec ts .

T h e  p lan t h a s  tw o p ro d u c tio n  m an ag e rs  an d  an  in m ate  
s ta ff o f  28.

F a i r b a n k s  G a r m e n t  O p e r a t io n  
T h e  F a irb an k s G a rm e n t/F ia t G oods o p e ra tio n  begau . 

in F /9 1 ,  p ro v id in g  fla t g o o d s  an d  g a rm e n ts  to th e  • 
D ep a rtm en t o f  C o rrec tio n s  o n ly . A ny ex p an sio n  w ill be  I 
su b jec t to  re v ie w . I t p re s e n tly  p ro d u c e s  all in m a te  
clo th ing  an d  fia t goods fo r in s ti tu tio n a l u se . All cap ita l 
ex p en d itu re s  to  o p en  th e  n e w  in d u s try  w e re  financed  
th ro u g h  rev en u es  fro m  o th e r  c o rrec tio n a l in d u s trie s  
p ro g ram s.

Y ear-to -date  FY91 soles in  J a n u a ry  a tta in e d  a level of 
*41,929. O ne p ro d u c tio n  m a n a g e r  a n d  15 in m a te s  w ork  
th e re .

T h e  C o rrec tiona l In d u s tr ie s  P ro g ram  o p e ra te s  u n d e r  
C h a p te r  32, Sec.33 o f th e  A laska  S ta tu te s  as a p p ro v e d  by  
th e  L eg isla tu re  in 1982.

I n m a t e s  a t  w o r k
Continued from page I 
provisions of the Cleary Decision, that 
10-year-old law which requires the 
Department of Corrections not only to 
provide certain standards of health, 
space and activities to Inmates, but, ns 
wards of the state during their incrac- 

‘eration, to provide them opportunity 
(for training of sbme kind to enable 
them to moke n living when they arc 
released from prison.

The general Alaska state philosphy 
’ on prison reform was initiated a long 
time ago by the late Tom Murton, the 
controversial first director of DOC 
shortly after Statehood became a fact 
in 1959. He was a firm  believer in 
prison reform, and in rehabilitation 
versus simple lock-'em-up-and forget- 
'em. His influence is still felt.

The state official in charge of the 
ACI program, Wally Roman, sees the 
industries program as more than a 
mandate. He sees the prison indus­
tries' training os a genuine effort to cut 
down on recidivism. National figures 
on released prisoners who soon return 
to incarceration are abysmal, and any 
program that cuts positively into this 
statistical disappointment can be con­
sidered a success of sorts.

P rison Invo lvem ent
Roman, general manager of ACI, 

reports that 160 inmates among the 
state prisons' population of 2 ,8 0 4  state­
wide (to date) are employed in  one or 
another fields of the various correc­
tions’ industries. I t  amounts, at most 
times, to about 6 percent of the prison 
population. .

*<>•,They maftejfcopq 85: cents to .$1.25 
On hpur.iRq^xan-.Rays. Some of those 
earnings, depending on the criminal 
and the.crime, goes to restitution for 
•violent crimes, or to civil case obliga­
tions or to child support.

An inmate whose prison income is 
not being funneled o ff into other obli­
gations can make as much as $200 a 
month. This provides him w ith  ciga­
rette and treat funds as well as 'gate 
money' for eventual release, enough 
to provide rent requirements and time 
to find a job w ith  newly acquired train­
ing.

Office furniture ferment



T h e  p re s e n t  p r iv a te  se c to r  fercucn t 
g ro w in g  a g a in s t th e  c o m p e tit io n  fro m  
p r is o n  in d u s tr ie s  b e g a n  in  J u n e a u  - 
th a t  c ity  o f  m a n y , m a n y  g o v e rn m e n t 
o ff ic e s  - f ro m  b u s in e s s  p e o p le  in  th e  
o ff ic e  p ro d u c ts  a n d  o ffice  fu rn i tu r e  
lin e s , so m e  w ith  b ra n c h e s  in  o th e r  
d t i e s  a s  w e ll, in c lu d in g  K e tch ik a n .

A p p a re n tly  n o th in g  n a s  b e e n  h e a rd , 
a s  y e t ,  f ro m  p r iv a te  se c to r  la u n d r ie s , 
g re e n h o u s e s  a n d  sa u sa g e  m a k e r s  in  
c o m p e tit io n  w i th  A CI in u s tr ie s , o r  fro m  
p r iv u te p r in t  sh o p s , d a y c a re s  o r  o th e r  
p r iv a te  .e n te rp r is e s  w h ic h  in  o n e  w a y  
o r  a n o th e r  c o m p e te  w ith  th e  s ta te 's  
o w n  in -h o u a e  o p e ra tio n s .

T h e  o ff ic e  f u r n i tu r e  b u s in e s s e s ' 
im m e d ia te  c o n c e rn  is  A lask a  C o rre c ­
t io n s  In d u s tr ie s ' p la n s  to  e x p a n d  fro m  
s im p le  o a k  a n d  u p h o ls te re d  p ie c e s  in to  
th e  o ff ic e  s y s te m s ' f ie ld , to  m a k e  th o se  
m o re  so p h is tic a te d  d iv id e r-p an c l-sh e lf- 
d e s k  ite m s  n o w  p o p u la r  in  o ff ices .

(T he o a k  fo r  th e  fu rn i tu r e ,  in c id e n ­
ta lly , is  f ro m  a  K e tc h ik a n  v e n d o r , 
N a tiv e -o w n e d  K lu k w a n  F o re s t P ro d ­
u c ts  In c .,  w h ic h  w a s  th e  R F P  lo w  
b id d e r  to  s u p p ly  th e  w o o d , w h ic h  
d o e s n 't  g ro w  in  A laska .)

K e t c h i k a n 's  p i l o t  p r o g r a m  
C o n c e rn  a b o u t  C o r re c t io n 's  a c tiv i­

tie s  in  a n  a r e a  'o u ts id e ' th e  e ig h t l is te d  
A C I in d u s tr ie s  h a s  a lso  su r fa c e d  a m o n g  
so m e  o f  K e tc h ik a n 's  p h a rm a c is ts . T h e  
D e p a r tm e n t  o f  C o rre c tio n s  p h a rm a c y  
in  A n c h o ra g e , w h ic h  o rd e rs  a n d  p ro ­
v id e s  m e d ic a tio n s  fo r p r iso n  in m a te s ,  
la s t  y e a r  b e g a n  o ffe r in g  its  se rv ice?  
a n d  m e d ic a tio n s  to  th e  K e tc h ik a n  i'io- 
n t e r s  H o m e

K e tc h ik a n  w a s  c h o se n  as  a p ilo t 
p ro g r a m  fo r th is  n e w  C o r re c t io n s ' 
s e rv ic e  la s t y e a r , th e  s ta te d  rea so n  
b e in g  th a t th e  P io n e e rs  H o m e s  in  th e  
m o re  p o p u lo u s  c itie s  h a d  c o n tra c ts  
w ith  la rg e  d ru g s to re s  s u c h  a s  C a rr 's

a n d  F red  M e y e rs  to  o f fe r  p h a rm a c u e ti-  
ca ls  in  v o lu m e  .it g re a t ly  re d u c e d  co s ts  
to  P io n e e r  H o ra e  re s id e n ts .  K e tc h ik a n  
d id  n o t, its  p h a rm a c ie s  b e in g  sm a ll a n d  
h o m e -o w n e d .

In  a  F e b ru a ry  28 , 1991, le t te r  to  an  
in q u ir in g  D is tr ic t 1 S en . L lo y d  Jo n e s , 
B a rb a ra  B a th o n y , d i r e c to r  o f  th e  D iv i­
s io n  o f  P io n e e rs ' B e n e fits , w ro te  th a t 
th e  K e tc h ik a n  H o m e  b o u g h t m e d ic a ­
tio n s  fo r d e s t i tu te  r e s id e n ts  th ro u g h  a 
r e im b u rs ib le  s e r v ic e  a g re e m e n t b e ­
tw e e n  th e  D e p a r tm e n t  o f  C o rre c t io n s  
nn d  th e  P io n e e rs  H o m e s ' D e p a r tm e n t  
o f A d m in is tra tio n  u n d e r  th e  P ro c u re ­
m e n t C o d e  t i tle d  'I n te r g o v e r n m e n ta l  
R e la t io n s , ' T itle  3 6 , s e c t io n s  700  to  
790.

H e r  le t te r  a d d s , ’ . . . th e  co s t o f  m e d i­
c a tio n s  fo r d e s t i tu r e  re s id e n ts  is a b ­
s o rb e d  b y  th e  S ta te , th e re fo re , th e  
P io D cers ' H o m e s  h a v e  th e  s a m e  f in a n ­
c ial o b lig a tio n  to  th e i r  d e s t i tu te  r e s i­
d e n ts  a s  th e  D e p a r tm e n t  o f  C o rre c ­
tio n s  h a s  fo r th e i r  in m a te s . '

Pioneers as inmates?
(D estitu te  P io n e e r  H o m e s ' re s id e n ts , 

w h ile  w a rd s  o f  th e  s ta te ,  a re  n o t p r iso n  
in m a te s  a n d  th e r e  is  n o  c la r if ic a tio n  in  
th is  c o m m u n ic a t io n  o f  w h e th e r  o r  n o t 
P io n e e rs  H o m e  r e s id e n ts  fa ll u n d e r  
th e  p r iso n  re fo rm  p ro v is io n s  o f th e  
C le a ry  D ec is io n , a s  s h e  s e e m s  to  s u g ­
gest.)

D ire c to r  B a th o n y  a d m its  in  th e  l e t ­
te r  th a t  in  A u g u s t o f  1990 , tw o  o r  th re e  
K e tc h ik a n  r e s id e n ts  n o t i s  J  tid e d  in  
th e  d e s t i tu te  c a te g o ry  re c e iv e d  th e ir  
m e d ic a tio n  f ro m  th e  D e p a r tm e n t  o f  
C o rre c tio n s  p h a rm a c y ,  b u t n o te s  th a t 
is  n o  lo n g e r  th e  c a se .

R o se ly n  R e e d e r ,  m a n a g e r  o f  th e  
K e tc h ik a n  P io n e e rs  H o m e , s a id  s h e  
le a rn e d  M a rc h  19 th a t  o rd e r s  fro m  th e  
A n ch o rag e  D O C  p h a rm a c y  w e re  n o  
lo n g e r b e in g  f ille d . N o  o n e  in  th e  J u n ­

e a u  o ff ic e s  o f  th e  v a r io u s  a g e n c ie s  w a s  
w ill in g  to  b e  q u o te d  a s  to  w h y  th e  p ilo t 
p ro g ra m  a p p a re n t ly  h a s  ta k e n  a n o s e  
d iv e .,

T h e  p h a r m a c is ts ' b a s e l in e  c o n c e rn  
w a s , ' I s  th e  s ta te  n o w  g o in g  in to  th e  
p h n rm n c y  b u s in e s s ? ' S ta te  e m p lo y e e s ,  
a n d  th e re  a re  a g re a t  m a n y  o f  th e m , 
a lr e a d y  a re  a b le  th ro u g h  th e i r  s t a te  
e m p lo y e e  p e rk  p ro g ra m , to  b u y  p h a r ­
m a c e u tic a ls  th ro u g h  o u t-o f-s ta te  v e n ­
d o rs .

'Keep money in  A luska'
W ith  th e  in -h o u s e  A C I p ro g ra m , 

h o w e v e r  - e x c lu d in g  th e  is s u e  o f  p h a r ­
m a c e u tic a ls  w h ic h  is o u t  o f  h is  p u r ­
v ie w  - g e n e ra l  m a n a g e r  R o m a n  e x ­
p la in e d  h is  v ie w p o in t  o n  th e  i n d u s ­
t r ie s ' p ro g ra m .

'W e 'r e  try in g  to  k e e p  m o n e y  in  
A la s k a , ' h e  s a id . *1 u n d e r s ta n d  th e  
o ff ic e  f u r n i tu r e  b u s in e s s  o w n e r s ' c o n ­
c e rn s . B ut w e  w a n t  th e  o ff ic e  f u r n i tu r e  
m o n e y  to  r e m a in  in  A la sk a , th r o u g h  a n  
A la sk a  m a n u f a c tu r in g  s o u rc e  - in  th is  
c a se  th ro u g h  C o r re c t io n s  I n d u s tr i e s  - 
n o t  so ley  th ro u g h  o rd e rs  p la c e d  th ro u g h  
a L os A n g e le s  m a n u f a c tu r e r  o r  s o m e  
o th e r  s u p p l ie r  d o w n  s o u t h . ’

In  fisc a l y e a r  1990 , th e  C o r re c t io n a l  
In d u s tr ie s  P ro g ra m  g e n e ra te d  a p p r o x i­
m a t e ly  $2  m i l l io n  in  g r o s s  s a le s ;  
$ 1 ,6 2 9 ,2 8 6  w a s  e x p e n d e d  to  a t ta in  th i s  
le v e l o f  s a le s ,  w ith  $ 1 ,3 5 2 ,9 0 7  - o r  83 
p e rc e n t  o f  th e  to ta l - b e in g  p u r c h a s e d  
f ro m  26 2  A la sk a  v e n d o rs .

'T h e  p r o g r a m , '  R o m a n  s a id , 'h a s  
c o n  tin u e d  to  m a x im iz e  th e  d o lla rs  s p e n t  
a n d  re c y c le d  w i th in  A la s k a 's  e c o n o m y  
th r o u g h  g e n e r a t io n  o f  o u r  A la s k a -  
m a n u f a c tu r e d  p r o d u c t s . '

T h e  p ro g ra m , s a y s  R o m a n , is  m a n ­
a g e d  so  th a t  i t  w ill  b e  as  s e l f - s u p p o r tin g

a s  p o s s ib le , b y  g e n e ra t in g  p ro f it  f ro m  
sa le s  to  o ffse t th e  co s t o f  in c a rc e ra t io n  
u n d  r e h a b i l i ta t io n .

Those license plates?
A n d  w h y  d o n 't  A la sk a  p r is o n e rs  

m a k e  A la sk a  l ic e n s e  p la te s ? T h e re  a re , 
c o m p a ra tiv e ly , so  fe w  lic e n se  p la te s  
n e e d e d  in  A la sk a , th e  c o s t o f  to o lin g  u p  
fo r s u c h  a  v e n tu r e  w o u ld  b e  so  p ro h ib i­
tiv e  a n d  th e  t im e  f ra m e  to  m a k e  th e m  
so  s h o r t  - m a y b e  th r e e  w e e k s  - th a t  it is 
n o t a  p r a c t ic a l  v e n tu r e  fo r  th is  s ta te .

T h a t 's  th e  w a y  it is , R o m an  in d i­
c a te s . M a k e  i t  v ia b le , m a k e  it  m a k e  
se n s e , a n d  m a k e  it  in  A la sk a , i f  p o s ­
s ib le .

Not everyone agrees.
T h e  c o r r e c t io n s  in d u s try  p ro g ra m  

c o m e s  u p  M o n d a y  fo r  th e  f irs t o f  r o u ­
tin e  s u n s e t  h e a r in g s ,  w i th  H e a lth ,  
E d u c a tio n  a n d  S oc ia l S e rv ice s . R ep . 
C h e r i  D a v is  is  a  m e m b e r  o f th a t h e a r ­
in g  c o m m it te e . T h e  n e x t  is w ith  L ab o r 
a n d  C o m m e rc e , o f  w h ic h  R ep . R ob in  
T a y lo r  is  a  m e m b e r .

I f  a p p ro v e d  th r o u g h  th e  leg is la tiv e  
s u n s e t  h e a r in g  p ro c e s s , th e  in d u s try  
p ro g ra m  w ill c o n tin u e  th ro u g h  J u ly  1,
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Alaska State Legislature
Senator Drue Pearce, Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Haltord 
Senator Jay Kerttula

SENATE LABOR AND COMMERCE 
COMMITTEE

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

TO: A L L  S E N A T O R S

r f  t  J |> '
FROM: S e n a t o r  P e a r c e  ,-//>'

t

DATE: M a r c h  8, 1991

RE: C o s p o n s o r s h i p  - F e l o n y  c o n v i c t i o n s  a n d  c h a r i t a b l e  g a m i n g
a c t i v i t i e s .

P u b l i c  p e r c e p t i o n  of g a m i n g  a c t i v i t y  in t h e  s t a t e  h a s  s i g n i f i c a n t  
i m p a c t  o n  its s u c c e s s  o r  f a i l u r e .  I r o n i c a l l y ,  c u r r e n t  l a w  a l l o w s  
an  i n d i v i d u a l  w h o  w a s  c o n v i c t e d  of a f e l o n y  t o  h e  a l i c e n s e e ,  
p e r m i t t e e  or  e m p l o y e e  o f  a p e r m i t t e e  o r  a l i c e n s e e ,  to  s p o n s o r  
a n d  c o n d u c t  c h a r i t a b l e  g a m i n g  f i v e  y e a r s  a f t e r  c o n v i c t i o n  f o r  
s u c h  a c r i m e .  Yet, i n d i v i d u a l s  c o n v i c t e d  o f  a c r i m e  i n v o l v i n g  
t h e f t  o r  d i s h o n e s t y  of a v i o l a t i o n  o f  a m u n i c i p a l ,  s t a t e  o r  
f e d e r a l  g a m b l i n g  l a w  a r e  p r o h i b i t e d  f r o m  i n v o l v e m e n t  w i t h  
c h a r i t a b l e  g a m i n g  for life.

T h e  p u b l i c ,  a n d  I agree, v i e w  t h i s  as  an i n c o n s i s t e n c y  in l a w  a n d  
as p o t e n t i a l l y  d a m a g i n g  t o  a l l o w  c o n v i c t e d  f e l o n s  t o  p a r t i c i p a t e  
in c h a r i t a b l e  g a m ing. S e n a t o r  Z h a r o f f  r e c o g n i z e d  t h i s  
i n c o n s i s t e n c y  w h e n  h e  i n t r o d u c e d  S e n a t e  B i l l  4, "An A c t  
e s t a b l i s h i n g  t h e  A l a s k a  G a m i n g  C o m m i s s i o n . "  S e c t i o n  1 (c)(1) of 
t h a t  l e g i s l a t i o n  p r o h i b i t s  c o n v i c t e d  f e l o n s  f r o m  s e r v i n g  or the 
A l a s k a  G a m i n g  C o m m i s s i o n .

T h e  a t t a c h e d  d r a f t  l e g i s l a t i o n  p r o h i b i t s  f e l o n s  f r o m  b e i n g  
i n v o l v e d  as a l i c e n s e e ,  p e r m i t t e e  o r  e m p l o y e e  in c h a r i t a b l e  
g a m i n g  a c t i v i t y .

I e n c o u r a g e  y o u  t o  c o s p o n s o r  t h i s  i m p o r t a n t  l e g i s l a t i o n .

T h i s  l e g i s l a t i o n  w i l l  b e  r e a d  a c r o s s  M a r c h  11th.

D P :r r m



M a r c h  22, 19 9 1

D r u e  - 

Re: S B  186

I n  t e s t i m o n y  t h e  o t h e r  d a y  t h e  q u e s t i o n  w a s  a s k e d  w h e t h e r  an 
e m p l o y e r  c a n  a s k  a n  e m p l o y e e / a p p l i c a n t  w h e t h e r  t h e y  h a v e  b e e n  
c o n v i c t e d  a s  a f e l o n y  as a c o n d i t i o n  o f  e m p l o y m e n t .

I s p o k e  w i t h  J o h n  G i g u i n e .  H e  s a i d  t h a t  in t h e  g a m i n g  i n d u s t r y ,  
s u c h  a q u e s t i o n  is a p p r o p r i a t e .
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M a r c h  16, 1991 

D r u e  - 

Re: S B  186

I g o t  a c a l l  f r o m  D e s i r e e  H u m p h r e y  w h o  w o r k s  for t h e  T i m e s  in 
A n c h o r a g e .  S h e  w a s  i n v e s t i g a t i n g  y o u r  m o t i v a t i o n  f o r  i n t r o d u c i n g  
t h e  f e l o n y  bill.
S h e  a s k e d  if it w a s  c o n n e c t e d  t o  s o m e  a u d i t  t a k i n g  p l a c e  
i n v o l v i n g  a c o n v i c t e d  felon. I t o l d  h e r  t h a t  I k n o w  o f  no  
c o n n e c t i o n  w i t h  a n y  i n v e s t i g a t i o n  a n d  r e a d  t o  h e r  t h e  m e m o  y o u  
h a d  s e n t  o u t  r e q u e s t i n g  c o - s p o n s o r s .  I f a x e d  it t o  h e r  also.
S h e  a l s o  a s k e d  m y  o p i n i o n  o n  w h y  SB4 w a s  i n t r o d u c e d  b y  S e n a t o r  
Z h a r o f f .  I g a v e  h e r  T o m  P a n a m a r o f f ' s  n a m e  a n d  n u m b e r  a n d  t o l d  
h e r  t o  c a l l  him.



WORK ORDER REQUEST FORM W.O. [17] LS-0906

K E Y W O R D S :  G A M B L I N G __________________________________ A S S I G N E D :  G a g u i n e _________

R E Q U E S T  FOR: N e w  B i l l  T A K E N  BY: G a g u i n e ______________________

S U B J E C T :  G a m i n g  P e r m i t  S u s p e n s i o n / R e v o c a t i o n ____________________________________________

R E Q U E S T E D  FOR: S E N  P E A R C E ______________  BY: R o d  M o u r a n t  P H O N E :  4 6 5 - 4 9 9 3

D E L I V E R  TO: Sen. P e a rce, Attn: R o d  M o u r a n t ,  C a p  101______________

I N S T R U C T I O N S :  F i v e  y e a r  l i m i t  l i f t e d  f r o m  A S  0 5 . 1 5 . 0 6 0 ( 6 ) ,  .122(c), a n d
.140(c), a n d  a n y  o t h e r  f e l o n y  r e f e r e n c e s .

O B T A I N S P E C I A L  D R A F T I N G  I N S T R U C T I O N S  A T T A C H E D  [ ] 

A U T H O R I Z E D  T O  C O N F E R  W I T H

R E T U R N

T O  R E O U E S T O R

A P P R O V E D :  X  D I R E C T O R .  L E G A L  S E R V I C E S

R E V I E W E D

S P E C I A L  I N S T R U C T I O N S  to T Y P I N G / P R O O F I N G

IN  0 3 / 0 1 / 9 1  D U E

T Y P E D :  D r a f t  D a t e  

F i n a l  D a t e  

P R O O F E D  D E L I V E R E D R e q u e s t  for D R A F T

Sponsor ALDP1010[03/02/91]



7-LS0906\A
Gaguine

3/0/91

WORK DRAFT WORK DRAFT WORK DRAFT

SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY SENATOR PEARCE

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED

1 "An Act preventing pjrsons with felony convictions older than five years from being

2 involved in charitable gaming activities."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section I. AS 05.15.060 is amended to read:

5 Sec. 05.15.060. REGULATIONS. The department shall adop filiations under the

6 Administrative Procedure Act (AS 44.62) necessary to carry out this chapter covering, but not

7 limited to,

8 (1) the issuance, renewal, and revocation of permits and licenses;

9 (2) a method of ascertaining net proceeds, the determination of items of expense

10 that may be incurred or paid, and the limitation of the amount of the items of expense to prevent

11 the proceeds from the activity permitted from being diverted to noncharitable, noneducational,

12 nonreligious, or profit-making organizations, individuals, or groups;

13 (3) the immediate revocation of permits and licenses authorized under this chapter

14 if this chapter or regulations adopted under it are violated;



1 (4) the requiring of detailed, sworn, financial reports of operations from permittees

2 and licensees including detailed statements of receipts and payments;

3 (5) the investigadon of permittees, licensees, and their employees, including the

4 fingerprinting of those permittees, licensees, and employees whom the commissioner considers

5 it advisable to fingerprint;

6 (6) exclusion from participation as a permittee, licensee, or employee of a

7 permittee or licensee, of a person convicted of [, IN PRISON FOR, OR ON PAROLE FOR] a

8 felony! [WITHIN THE PRECEDING FIVE YEARS, OR CONVICTED OF] a crime involving

9 theft or dishonesty* or [OF] a violation of a municipal, state, or federal gambling law;

10 (7) the method and manner of conducting authorized activities and awarding of

11 prizes or awards [,] and the equipment that may be used;

12 (8) the number of activities that may be held, operated, or conducted under a

13 permit during a specified period; however, the department may not allow more than 14 bingo

14 sessions a month and 35 bingo games a session to be conducted under a permit;

15 (9) a method of accounting for receipts and disbursements by operators, including

16 the keeping of records and requirements for the deposit of all receipts in a bank;

17 (10) the disposition of funds in possession of a permittee or a person,

18 municipality, or qualified organization that possesses an operator’s license at the time a permit

19 or a license is surrendered, revoked, or invalidated;

20 (11) restrictions on the participation by employees of the Department o f Fish and

21 Game in salmon classics;

22 (12) other matters the commissioner considers necessary to carry out this chapter

23 or protect the best interest of the public.

24 * Sec. 2. AS 05.15.122(c) is amended to read:

25 (c) The department may not issue an operator’s license to an applicant if the applicant

26 or a person employed by the applicant in a managerial or supervisory capacity, has been

27 convicted of [, IN PRISON FOR, OR ON PAROLE FOR] a felony* [WITHIN THE

28 PRECEDING FIVE YEARS, OR CONVICTED OF] a crime involving theft or dishonesty* or

29 [OF] a violation of a municipal, state, or federal gambling law.

30 * Sec. 3. AS 05.15.122(d) is amended to read:

31 (d) A licensee may not employ a person in a managerial or supervisory capacity if the

WORK DRAFT WORK DRAFT WORK DRAFT



1 person has been convicted of [, IN PRISON FOR, OR ON PAROLE FORJ a felony* [WITHIN

2 THE PRECEDING FIVE YEARS, OR CONVICTED OF] a crime involv’.iig theft or dishonesty*

3 or [OF] a v’olation of a municipal, state, or federal gambling law.

4 * Sec. 4. AS 05.15.140(b) is amended to read:

5 (b) In an application for a permit, a municipality or qualified organization shall disclose

6 the name and address of each person responsible for the operation of the activity and whether

7 any person named

8 (1) has been convicted of [, IN PRISON FOR, OR ON PAROLE FOR] a felony*

9 [WITHIN THE PRECEDING FIVE YEARS, OR CONVICTED OF] a crime involving theft or

10 dishonesty* or [OF] a violation of a municipal, state, or federal gambling law; or

11 (2) has a prohibited financial interest, as defined in regulations adopted by the

12 commissioner, in the operation of the activity.

13 * Sec. 5. AS 05.15.140(c) is amended to read:

14 (c) The commissioner may not issue a permit for an activity operated by a person who

15 has been convicted of [, IN PRISON FOR, OR ON PAROLE FOR] a felony* [WITHIN THE

16 PRECEDING FIVE YEARS, OR CONVICTED OF] a crime involving theft or dishonesty* or [OF] a

17 violation of a municipal, state, or federal gambling law.
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SC 186: "An Act preventing persons with felony convictions older
than five years from being involved in charitable 
gaming."

The Department of Commerce and Economic Development feels that, more than 
any other jproposed legislation, this issue needs to be addressed. The 
department fully supports passage of Senate Bill 186.

Should this bill not pass into law this session, the department will support any 
other comprehensive legislation that addresses this issue.

Glenn' A. Olds, Commissioner 

Date: / /  J" /  ?
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REPORT
R S T  C O M M I T T E E  OF R E F E R ^ '

D A T E :  3 / 1 1 / 9 1

Date o f 5-Day Notice: V- ^ 7f______
(in a c c o r d a n c e  w i t h  U n i f o r m  R u l e  23)

F U R T H E R :  J u d i c i a r y

D A T E  T U R N E D  
IN T O  OFFICE:

L & C  C o m m i t t e e  c o n s i d e r e d  SB 187

D i s c l o s u r e  of c e r t a i n  f a c t s  in re a l  p r o p e r t y  t r a n s a c t i o n s

and recommended:

[ ] replace with CS

[ ] attached amendment(s)

[ ] _____________________________

[ ] do pass

[ ] do not pass

[ ] no recommendation

individual recommendations

[ ] further referra l to  ______

[ ] same t i t l e  
[ ] new t i t l e

le t t e r  o f in ten t adopted

ATTACHES NEW FISCAL NOTE(S):
Department(s )/D ate:

[ ] f is c a l  note(s) ______________

[ ] appropriation-no f is c a l  note

Department(s)/Date: 

C 3 zero f is c a l  n o te(s)___________

[ ] Governor's b i l l  w /fisc a l note

SIGN OTHE

&

cs C h a i r :  S i g n a t u r e  a n d  R e c o m m e n d a t i o n



7,6*-
F I S C A L  N O T E

S T A T E  O F  A L A S K A

1991 L E G I S L A T I V E  S E S S I O N

B I L L  N O .  SB 187

Department Affected: Commerce & Economic Dev.Revision D a t e : ___________________________
Title: An Act relating to the disclosureBRtJ: Occupational Licensing

of certain facts in real property transaqtdiftftsnflnt: Administration

Sponsor: Senate Labor & Commerce

Requestor: Senate Labor <5 Commerce

Expenditures/Revenues: (Thousands of Dollars)

COMPONENT SERIAL NO. 0

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES , ’

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 _ n 1 n

I CAPITAL 0 0 0 0 0 . . n

REVENUE 0 0 0 0 , Q__________ 0

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 n
PART-TIME
TEMPORARY

Estimate of current year impact:.

ANALYSIS^ (Attach a separate page if necessary.) The bill releases liability of an owner, the 
owner s agent, and the agent of the transferee with an interest in real property, 
from disclosing certain facts in real property transactions. Although the bill 
affects real estate licensees, the bill does not impact the licensing of real 
estate agents.

Prepared By: 
Division:

Jennifer Strickler. Admi

Occupational Licensing
. t ra t iv e  O f f ic e r  Phone: 465-P I 44

Date: 3 ( ^ h l

Glenn A. OldsApproved by Commissioner:
Agency: Department of Commerce & Economic Development

T
Dale:

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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Alaska State Legislature
Senator Drue Pearce, Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Korttula

SENATE LABOR AND COMMERCE 
COMMITTEE

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99011 
(907) -165-3044

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

TO: M e m b e r s  o f  t h e  L a b o r  & C o m m e r c e  C o m m i t t e e

FROM: S e n a t o r  D r u e  P e a r c e

DATE: A p r i l  8, 1 9 9 a

RE: I n t r o d u c t i o n  of P s y c h o l o g i c a l l y  I m p a c t e d  P r o p e r t i e s  
B i l l  ( S B - 1 8 7 ) .

S e n a t e  Bi l l  187 w a s  r e q u e s t e d  b y  t h e  A l a s k a  A s s o c i a t i o n  of 
R e a l t o r s  in a n  e f f o r t  to b r i n g  s t a t e  lav; into c o m p l i a n c e  w i t h  
f e d e r a l  law.

C u r r e n t l y ,  u n d e r  f e d e r a l  law, if a s e l l e r  o r  h i s  a g e n t  d i r e c t l y  
o r  i n a d v e r t e n t l y  d i s c l o s e s  t h a t  a p r e v i o u s  i n h a b i t a n t  o f  a 
p r o p e r t y  h a d  A I D s  h e  is in v i o l a t i o n  of t h e  F e d e r a l  F a i r  H o u s i n g  
A c t  of 1968 A m e n d m e n t .  T h e  f e d e r a l  l a w ' s  i n t e n t  is t o  p r o t e c t  
h a n d i c a p p e d  i n d i v i d u a l s  f r o m  u n f a i r  h o u s i n g  d i s c r i m i n a t i o n .

U n d e r  A l a s k a  s t a t e  t o r t  lav/, if a s e l l e r  o r  h i s  a g e n t  d o e s  not 
d i s c l o s e  " m a t e r i a l "  f a c t s  t h a t  a f f e c t  t h e  v a l u e  o f  t h e  p r o p e r t y  
u n d e r  n e g o t i a t i o n ,  h e  c a n  b e  s u e d  for t h e  d i f f e r e n c e  in p e r c e i v e d  
v a l u e .  A  " m a t e r i a l "  f a c t  is b r o a d l y  d e f i n e d  b y  s t a t e  c o u r t s  to 
m e a n  a n y t h i n g  t h a t  a f f e c t s  t h e  p r i c e  a r e a s o n a b l e  c o n s u m e r  is 
w i l l i n g  to  p a y  f o r  a p r o d u c t  o r  s e rvice.

S e n a t e  B i l l  187 w i l l  m a k e  t h e  f o l l o w i n g  t h r e e  f a c t s  " i m m a t e r i a l " .

1) T h e  f a c t  t h a t  a d e a t h  o c c u r r e d  on t h e  p r o p e r t y  m o r e  t h a n
t h r e e  y e a r s  f r o m  the d a t e  t h e  b u y e r  o f f e r s  to  b u y  o r  rent 
t h e  p r o p e r t y .

2) T h e  m a n n e r  in w h i c h  t h e  d e a t h  o c c u r r e d .

3) T h e  f a c t  t h a t  a f o r m e r  o c c u p a n t  h a d  A I D s  o r  an  A I D s  r e l a t e d
v i r u s .



741 Sesame Street, Suite 100 • Anchorage, Alaska 99503 
Telephone 907-563-7133

ALASKA ASSOCIATION OF REALTORS, INC.'

REALTOR l!?

March 13, 1991

Senator Drue Pearce 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811 
Telefax 463-5352

Re: S.B. 187

Dear Senator Pearce:

The Alaska Association of REALTORS® is writing in support of S.B. 187, 
"an act relating to the disclosure of certain facts in real property 
transactions."

This short bill, if enacted, would serve to clarify the duties and 
responsibilities of real property owners and real estate agents with 
regard to disclosure of certain facts surrounding so-called 
"psychologically impacted" properties.

Currently, fourteen other states have this type of legislation in place. The 
Alaska Association of REALTORS® supports S.B. 137 and urges the 
legislature to act on passage of this bill.

Sincerely,

Dea Turner
Executive Vice President

The Voice fo r R ea! E sta te™  in Alaska
REALTOR' is a reyistoiea mark wn.ch identifies a professional in 
real essnto who suoscnbes to a sfnct Code of Ethics as a momDer 
of Ihe NATIONAL ASSOCIATION OF REALTORS*



ALASKA ASSOCIATION OF REALTORS, INC.!

741 Seaamo Stroot, Suite 100 •  Anchorage, Alaska 99503
Telephone 907-583-7133

REALTOR •'

DATE: March 18, 1991

TO. Senator Drue Pearce

FROM; Dea Turner
Executive Vice President

SUBJECT: S.B. 187

In response to your request for an analysis of the proposed legislation, the 
Alaska Association of REALTORS® offers the following.

Enactment of S.B. 187 serves several important functions. First, it 
provides protection to an owner's interest in real property in that it limits 
the stigma that may be attached to a particular property through the acts 
of the former owner, or by events that may have occurred on the property. 
Acts or occurrences are not "material facts" that should have any bearing 
on establishing the value of a property. Likewise, the value of a property 
should not be indefinitely affected by an act or uccurrence that may have 
taken place years previously. In short, this bill protects an owner's ability 
to receive fair market value for the property at time of sale or rental.

Secondly, S.B. 187 protects both an owner and his agent or representative 
from inadvertent violation of the Fair Housing Act of 1968 amendment, 
which establishes certain groups of people that are protected from 
discrimination. One of these groups is handicapped individuals, which 
includes victims of AIDS,

On May 9, 1990, HUD's General Counsel, Frank Keating, made the following 
statement in a letter to the National Association of REALTORS0 : "We 
agree that unsolicited statements made by a real estate broker or agent 
that a current or previous occupant of the property has AIDS would violate

The V oice fo r R ea !Esta te™  in Alaska
REALTOR* ti a reg »l*rej mjiK vth** -MfWT *» a in
real wf.a luE jcn;»% io a w e t  CM» cl Eta.ra ai a m am r*  
o< tr,» NATIONAL ASSOCIATION OF REALTORS* *



Senator Drue Pearce

March 18, 1991

Page 2

the (Federal Fair Housing Act). A broker's unsolicited statements to a 
prospective buyer or renter would indicate a discriminatory preference or 
limitation based on handicap." In this same letter, Mr. Keating went on tc 
say that if asked whether an occupant has AIDS, a broker should decline to 
respond.

Finally, this bill reiterates for real estate agents as seller's/owner's 
representatives their fiduciary obligation to protect the client's 
confidences and not to disclose anything that would harm the client.

At the present time the following states have adopted similar legislation: 
Nevada, Connecticut, California, Rhode Island, Georgia, Oklahoma, Oregon, 
South Carolina, North Carolina, Florida, Hawaii, Texas, Illinois, and New 
Jersey.

We hope this clarifies for you the positive effect this legislation would 
have.



Director’s Report 
Between a Rock and a  H ard Place

by Mary Bettis, The Bettis Co.

A new area of disclosure issues is emerging — psycholog­
ically impacted (or stigmatized) property — which involves 
disclosure of facts not associated with the real estate itself, 
but rather facts about the owner or occupant of the property.

REALTORS FIND THEMSELVES 
BETWEEN A ROCK. . .

Would you as a REALTOR disclose to a potential 
buyer or tenant that occupants of a residence have or 
had AIDS? Would you disclose the fact that the prop­
erty was the site of a homicide, other felony, or a suicide? 
What is your responsibility to seek such personal infor­
mation about the seller or previous tenant? Might it be 
considered a material factor?

. . .  AND A HARD PLACE
I f  you were to disclose such psychological factors, 
would you be guilty of discrimination, or of invasion of 
privacy? By merely bringing up the matter in your dis­
closure, would you create or keep alive a stigman — 
feelings that adversely affect the value of the property? 
Would you violate your responsibility to your owner/ 
client?

My partners and I discovered first hand the adverse effect 
of keeping a stigma alive. Three years ago, a woman and her 
two children were murdered in an apartment building which 
we own. Everyone, tenants and neighbors as well as our­
selves, were determined to cooperate with the police investi­
gation in any way possible. The apartment was sealed and 
the area cordoned off.

There was a prolonged investigation and notoriety. Ten­
ants moved and were difficult to replace. Finally, when a 
relative of the victims was apprehended, tried, and convicted 
for the crime, and the victims’ apartment was made new from 
the wallboard out, we thought we could put the matter 
behind us,

But soon after the conviction, the victims' husband and 
father called the new tenants living in the apartment. He told 
them his wife and children had been murdered there, and 
wondered if  he could come over and look around one last 
time before leaving town. The tenants gave their moving 
notice that day.

On advice of council, we have since disclosed the matter to 
every prospective tenant. In doing so, we feel we needlessly 
keep ahve the psychologically chilling effect, sabotage our 
cffons to create a pleasant environment, and adversely affect 
the value of our property.
IS DISCLOSURE REQUIRED ...?

Much of the concern with the question of disclosure 
began with Recdv. King. 145 Cal. App. 3rd 261 Rprt.
130 (1983), a California court case, regarding the sale of 
a home in which a woman and her four children had 
been murdered 10 years prior to the sale. Neither the

seller of nor his agent informed the purchaser that the 
murder had taken place. Both the seller and Rgent repre­
sented that the house was in good condition and fit for 
an alderly lady living alone. After the purchaser moved 
in, she was informed by the neighbors that no one had 
been interested in purchasing the property because of 
the stigma following the murders. The buyer sued alleg­
ing the property was worth less because of the murders. 
The trial court dismissed the case. But on appeal, the 
court held that a vendor of real property has a duty to 
disclose to the purchaser facts materially affecting the 
value of the property when the facts are known only to 
the vendor and are not readily detectable by the pur­
chaser.

This case was the first to find a cause of action for the 
' failure to disclose a stigma attached to a residential 

property. The same line of reasoning could be used for 
failure to disclose the stigma that might attach to a 
residence as a result of h ab ita tio n  by an  AIDS victim.

The Reed v. King case was cited in a civil action in­
volving the saJe of a home in California. In Roberts v, 
Heramb, slip op. no. 5943942, the purchaser sued to 
rescind a purchase agreement and recover a SI0,000 

. escrow desposit when she learned of the death of one of 
the sellers of hepatitis and the illness of the other seller 
with pneumonia. Vhe purchaser suspected that at least 
one of the sellers had AIDS. The case was settled out of 
court. It has no value as precedent. But it did show that a 
complaint could be filed based on an allegation that the 
seller failed to disclose the habitation of an AIDS victim 
in a residence for sale.

OR IS DISCLOSURE PROHIBITED...?
In response to the problem, California enacted legisla­
tion which provides that no cause of action shall arise 
against a seller of real property, or his agent, for a failure 
to disclose deaths which occurred on the property pore 
than 3 years prior to sale. The California statute also 
provides immunity for failure to disclose that a prior 
occupant had, or was suspected to have, AIDS.

The Federal Fair Housing Act of 1968 amendments, 
effective March 12,1989, include the handicapped as a 
new protected class, Real estate agents and brokers are 
prohibited from discriminating agains the handicapped 
(which can include persons with AIDS) in the sale or 
rental of real property. Although the legislation docs 
not directly address the issue of whether u real estate 
licensee can, without being specifically questioned by a 
potential buyer, disclose that an occupant of a property 
for sale had or was suspected to have AIDS, such a 
disclosure could be considered a discriminatory action 
which is clearly prohibited by the Federal A ir Housing



Act. However, neither the Act nor the regulations, 
makes clear a licensee s course of action if directly asked 
by a potential buyer whether the property has been the 
home of an AIDS victim.

In response to the problem, The National Association of 
Realtors adopted a policy and model legislation. Anita Bates 
and her committee go* to work seeing a sponsor to introduce 
a bill in Juneau this session. The text of th : policy and model 
legislation follows:

NATIONAL ASSOCIATION OF 
REALTORS© POLICY
Psychologically Impacted Properties

The NATIONAL ASSOCIATION OF REALTORS® en­
courages states to adopt legislation to declare that all psycho­
logical impacts or stigmas which are associated with real 
property are not material facts and need not be disclosed to a 
potential purchaser or lessee, (1989 Statement of Policy, 
page 14)

NATIONAL ASSOCIATION OF 
REALTORS© ACTIVITY

In addition to the policy statement, the NATIONAL 
ASSOCIATION OF REALTORS® has provided each state 
REALTOR® Association with the following model legisla­
tive language on Psychologically Impacted Property:

The following language is proposed to be drafted into bill 
form appropriate to the legislative style of the state to amend 
the real estate license law.

TON  YVTUR INSKY
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SER VISG A LA S KA StKCE1969

Sections--------------of Chapter.
State o f _______
(19------_), arc hereby amended to read aa follows:

 of the laws of the
the Real Estate Licensure Act of

(1) Section. _: The fact orsuspicion that o property
might be or is psychologically impacted, such impact 
being the result of facts or suspicious, including but 
not limited to:
(a) that nn occupant of real property is. or was at any 

time suspected to be, infected or hus been infccled 
with Human Immuno-deficicncy Virus or diag­
nosed with Acquired Immune Deficiency Syn­
drome, or any other disease which has been 
determined by medical evidence to be highly- 
unlikcly to be transmitted through the occu- 
pancy of a dwelling place; or 

fb) that the property was; or was ot any time sus- 
pectcd to have been, the site of a homicide, or 
other felony or a suicide: is not a material fact that 
must be disclosed in a real estate transaction.

(2) Section. No cause oi action shall arise against
an owner of real estate or his or her agent for the 
failure to disclose to the transferee that the transferred 
property was psychologically impacted as defined in 
Section of this Chapter.

(The National Association of Realtors provided the 
background information for this article.)

T i t  le  C o mp any
eftlaska Tnc?

Fo r  that personal t o u c h  

with y o u r  e s c r o w  questions 

or probl e m s ,  call 

Vicki Simonis, 

E s c r o w  Specialist, 

to assist you.

" O u r  c u s t o m e r s  a r e  t h e  

m o s t  i m p o r t a n t  p a r t  

o f  o u r  b u s i n e s s .  ”

1001 E. Benson Blvd. 
Anchorage, AK 99?, J 

Phone (907) 563-LAND (5263) 
Fax: 277-4138
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HUD Says AIDS Disclosure 
Can Violate Title VIII
by Robert D Bunca, Deputy General Counsel

O ne o f the most perplexing 
issues confronting real esnte 
brokers and their legal counsel 
Is the relationship between the 
recent changes to Title V II I  con­
tained in the Federal Fair 
Housing Act Amendments o f 
1988 and state to ri law.
Nowhere is this ambiguity more 
acute than over the question o f 
when, i f  ev';r, a real estate 
broker may disclose that an 
owner or occupant o f a dwelling 
has, or recently died from, AIDS 
or an AIDS related illness. The 
issue arises from a direct con­
frontation between two well 
established public policies. The 
first is the policy o f non-discri­
mination against persons with 
handicaps reflected in the recent 
T itle  V II I  amendments. A  
secoud, and arguably conflicting, 
public policy is reflected in the 
evolving common law o f misre­
presentation, and the broad 
consumer protection statutes 
adopted by many states prohibit­
ing acts or omissions that are, or 
can be, misleading or deceptive. 
The key issue in most misrepre­
sentation or consumer fraud 
cases is whether the alleged 
statement or omission was 
'material.* A  'material" fact in 
turn is broadly defined to mean 
anything that bears upon the 
price a reasonable consumer Is 
w illing to pay for a product or 
service.

Broadly construing the 
"materiality" concept, a credita­
ble argument can be made that a 
property owner’s AIDS condi­
tion Is material given the fear, 
albeit irrational, held by some 
persons that AIDS can be trans­
mitted by casual contact 
notwithstanding the overwhelm­
ing scientific evidence to the 
contrary, and also the social 
stigma attached to homosexual­
ity and intravenous drug use 
through which AIDS is known 
to be communicated. The argu­
ment that an owner’s AIDS 
condition is a material fact is 
also bolstered by decisions such 
as Reed v. King, 145 Cal. App.
3d 261,193 Cal. Rptr. 130 
(1983), which held that a murder 
occurring on the premises

several years earlier could be a 
material fact i f  the p la intiff 
could prove a loss o f market va­
lue attributed to the property’s 
stigma.

Given the conflict between the 
competing public policies o f 
non-discrimination against AIDS 
victims in the provision o f real 
estate related services, and pro­
hibiting the withholding o f 
material facts from consumers 
about products and services for 
sale, the National Association 
sought an opinion in January o f 
1990 from the General Counsel 
o f the Department o f Housing 
and Urban Development con­
cerning whether, and under what 
circumstances, the federal fair 
housing laws prohibit a real 
estate broker from disclosing
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that a homeowner, or someone 
in the owner’s household has, or 
died from, AIDS. On May 9, 
1990, H U D ’s General Counsel, 
Frank Keating, responded to the 
National Association’s inquiry.
In that response, Mr. Keating 
made the following unambiguous 
statement:

*... we agree that unsolicited 
statements made by u real 
estate broker or agent that a 
current o r previous occupant 
o f the property has AIDS 
would violate the [federal Fair 
Housing Act]. A broker's 
unsolicited statements to a 
prospective buyer or renter 
would Indicate a discrimina­
tory preference or lim itation 
based on handicap."

This portion o f Mr. Keating's 
response is consistent with the 
position the National Associa­
tion took in its January, 1990 
inquiry letter. In the National 
Association’s view, an unsoli­
cited reference by a real estate 
broker to the handicapped status 
o f an occupant o f a dwelling 
could be construed as a notice 
or statement that the property 
should be avoided because o f 
the occupant’s handicap and, 
therefore, violate Section 804(c) 
o f T itle  V III. I t  is also possible 
that such a reference could be 
construed as an attempt to steer 
a prospect away from a dwelling 
based upon handicap in viola­
tion o f Section 804(a).

H U D ’s position that unsoli­
cited disclosure o f an occupant’s 
AIDS condition violates the 
federal fair housing laws is 
strong persuasive authority for 
the proposition that the federal 
fair housing laws preempt any 
interpretation o f state statutory 
or common law that might 
impose an affirmative duty upon 
a real estate broker to investi­

gate and disclose whether an 
occupant o f a dwelling has AIDS 
on the ground (hat AIDS is a 
"material* fact in a real estate 
transaction.

H... if a broker is asked 
whether an occupant has 

AIDS they siwuld decline to 
respond*

Consequently, real estate 
brokers should be counseled that 
they do not have any duty to 
investigate whether an occupant 
has AIDS and, Indeed, should 
scrupulously avoid making any 
inquiries that are likely to elicit 
this information. Likewise, i f  a 
real estate broker unavoidably 
learns that an occupant has 
AIDS, the broker does not have 
any affirmative duty to disclose 
that information while market­
ing the property. Hence, the 
obligations regarding an 
occupant’s AIDS condition are 
no different than obligations 
regarding an occupant’s race or 
religion. Clearly a broker does 
not have any duty to discover an 
occupant’s religion, or disclose 
that fact, i f  known, to prospec­
tive buyers.

Uncertainty still remains, 
however, concerning the broker’s 
liability under the federal f3ir 
housing laws for responding 
truthfully and objectively to a 
buyer’s direct inquiry concerning 
whether a dwelling occupant has 
AIDS. In his letter, Mr. Keating 
offers his advice that i f  a broker 
is asked whether an occupant 
has AIDS they should decline to 
respond.

This is sound advice for a 
variety o f reasons not directly 
related to liability unde  the fair 
housing laws. Brokers who list 
property for sale or rent owe

fiduciary duties to owners under 
the common law o f agency. 
These fiduciary duties include a 
duty to safeguard a client’s 
confidences and secrets. An 
occupant’s AIDS condition cer­
tainly could be reasonably 
construed to be information 
protected from disclosure 
without the client’s prior 
consent. A  person's private 
medical history also could be 
construed as information suffi­
ciently personal to justify an 
invasion o f privacy claim if 
disclosed without prior consent. 
For these reasons, the National 
Association agrees that brokers 
should not disclose a seller’s 
AIDS condition, even if  asked by 
a potential buyer. The National 
Association's advice to brokers 
who unavoidably learn o f an oc­
cupant’s AIDS condition, and 
who arc subsequently asked an 
unsolicited question by a pro­
spective buyer about that 
condition, is to respond by 
advising the buyer that the 
broker's company has a policy o f 
not addressing that subject one 
way or the other. I f  the buyer 
believes this information is 
relevant to their purchasing 
decision they must pursue that 
investigation on their own.

Attention.EO3 I f *  f

.Please help ne Koop our State 
and Board Legal Counsel record* 
nccurat'o and ensure timely delivery 5; 

: of NAR corTospdhdenwfoyour,:V:;:i:: 
legal counsel.', jf your board or ;?;• 
siato association le presently .;•$’£  « 
retaining legal counsel, please- " 
complete the enclosed form flMng . 
us your counsel's name, firm name, ■' 
mailing address, telephono number ' 
and board represented to  fOm , • 
Johnson, Office of the Goner'aT 
Counsol, NATIONAL ASSOCIATION 
OF REALTORS*, 430 N. Michigan 
Avenue, Chicago, tt. 60611. . , '
Thanks! -
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The National Association’s 
concern, therefore, Is not with 
the substance o f H U D ’s advice 
regarding the proper response to 
a buyer’s direct question about 
an occupant’s AIDS condition, 
but rather H U D ’s rationale for 
its advice. In his May letter, Mr. 
Keating stated that a real estate 
broker "may run afoul o f the Act 
by aiding a buyer or renter in 
steering clear o f properties 
owned or occupied by people 
with AIDS." Mr. Keating fur­
ther stated that once a broker is 
aware that a buyer harbors a 
preference not to live in or 
around a home occupied by an 
AIDS victim, the broker may not 
cooperate with the buyer by 
identifying properties to pursue 
or avoid.

This rationale implicitly 
adopts the view that any refer­
ence to the protected status o f a 
person living in or around a 
dwelling violates T itle V III, even 
i f  the information is truthful and 
provided only in response to a 
direct unsolicited question from 
a buyer. This construction o f 
Title V II I  reflects an assumption 
that T itle  V III limits a broker’s 
ability to cooperate with a buyer 
who is exercising his or her own 
freedom of choice in housing -  
a right supposedly guaranteed by 
T itle  V III.

One w ill not find any provi­
sion in Title V III, or its 
legislative history, that suggests 
that the Act contains any lim ita­
tion upon a homeseeker’s 
freedom to choose where he or 
she w ill live. To be sure, an 
owner's freedom to sell or rent 
to whomever they choose is 
directly restrained by T itle  V III, 
and any broker who cooperates 
with an owner to discriminate 
against a homeseeker unques­
tionably violates Title V III. Bui 
cooperation with a homeseeker 
is not equally constrained. So

long as a homeseeker’s freedom 
of choice is not limited by an 
owner, broker, property manager 
or any other person providing 
real estate related services, a 
homeseeker is free to choose 
where to live, even if  that choice 
is based upon criteria an owner 
is expressly forbidden to employ 
in choosing to whom to sell or 
rent. Therefore, If a homeseeker 
is free to make a housing choice 
based upon criteria otherwise 
foreclosed to an owner, a real 
estate broker who provides 
truthful information, upon re­
quest, to a homeseeker to allow 
him or her to exercise their 
freedom o f choice cannot violate 
the Act. By analogy, one cannot 
commit a crime by aiding and 
abetting an otherwise lawful act. 
"Aiding and abetting" is a crime 
only i f  the underlying act is also 
a crime.

In conclusion, the weight o f 
authority supports the view that 
an occupant’s AIDS condition, is 
a fact that a real estate broker 
does not have any duty to dis­
cover, or i f  known, to disclose to 
any prospective buyer. These 
are also facts that need not, and 
should not, be disclosed even if  
the broker is asked a direct 
question by a homeseeker.
What still remains unclear is 
whether this course o f conduct is 
dictated by concerns about pro­
tecting the occupant’s right to 
privacy in areas not material to 
a real estate transaction, or by 
an interpretation o f T itle  V III 
that imposes liability upon a 
broker for assisting a home- 
seeker who has freely and unila­
terally chosen to lake racial, 
ethnic, or handicap considera­
tions into account in selecting a 
dwelling.*
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