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7. A statement attesting to whether or not you ever failed to complete a
contract due to insufficient resources. Explain.

8. Address the equipment you anticipate using on this work.

Describe in detail t!r; major items of equipment you have available for this 
work.

Do you propose to purchase any major items of equipment for use on this 
project? If yes, describe type, quantity, and approximate cost.

Do you propose to rent any equipment for this work? If yes, describe type 
and quantity.

3. Do you expect to subcontract any of the work contained in this project?
If yes, describe.

10. O ther information you may desire to present.

The "Request for Pre-qualification" will be evaluated based upon in fo rm ad o n  included 
therein, provided by references or other reliable sources including the local union 1547 
("IBEW”) and past performances on similar City projects. The City may request 
additional information or conduct interviews if deemed necessary. Each firm will be 
notified whether or not it is recommended as qualified to bid prior to the time a listing 
of firms is submitted to the City Council for approval of the bidder’s list. BIDS WILL 
BE ACCEPTED ONLY FROM THOSE CONTRACTORS LISTED ON THE BIDDERS 
LIST APPROVED BY THE CITY COUNCIL. Pre-qualificadon to bid shall not excuse 
bidders from compliance with all subsequent bid and contract requirements.

Prospective proposers should familiarize themselves with the City of Seward Purchasing 
and Contract Procedures and especially Section 6.10.345 of the Seward CiLy Code. 
Proposers are responsible for compliance with the Seward City Code. A contractor 
found not qualified by the City Council may appeal the Council's decision by delivering 
a "Notice of Appeal" to the City Clerk within ten (10) calendar days following notice of 
the Council’s decision. In order for the Notice of appeal to be accepted for 
reconsideration by the City Council it shall show that the initial "Request for Pre­
qualification" was submitted by the specified date and time required herein. The noucc 
shall also include specific exceptions to the Council’s decision and specific factual 
information to show that the contractor is qualified to perform the work. General 
assertion that the Council’s decision is contrary to law or to fact are not sufficient to 
warrant reconsideration.
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The decision of the Council shall be rendered within 45 days of the "Notice of Appeal", 
except if the time limits are extended by mutual consent. The decision of the Council 
shall be final and conclusive unless the contractor commences action through the court 
within 30 days from receipt of the Council’s decision.

T he  "Request for Pre-qualification" must be submitted to the City Clerk not later than 
5:00 p.m. on the 29th of October 1990. Proposals submitted after that date and time 
shall be returned unopened to the sender and will not be considered. A pre-submittal 
conference will be held at the Seward City Council Chamber corner of Fifth 8c Adams 
starting at 1:30 p.m. on October 17, 1990. Interested contractors are encouraged to 
attend the conference.

For additional information contact Everett P. Diener, City of Seward’s Manager of 
Engineering and Utilities at 224-3331.

The selection of the qualified proposers will be at the sole discretion of the City of 
Seward, and the City reserves the right to reject any and all Requests for Pre- 
Qualification or not to award any contracts if deemed in the best interest of the City: 
This solicitation does not commit the City of Seward to award any contract for 
construction of the line or preclude the City from subsequent advertisement for 
contractors to pre-qualify for this work. This solicitation does ro t commit the City of 
Seward to pay any cost incurred in the preparation of the Request for Pre-Qualification 
or to award any contract.
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Enclosures:

1. Map of proposed line.

2. Extracts from City Code
6.10.135 
6.10.215 
6.10.345
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<c \ !
CITY CODE |

CHAPTER 6 j
I
i
I

6.10.135 AW ARD O N L Y  TO  RESPONSIPLE niPPER/PROPOSER. A contract awarded under diis chapter shall be mntlcj
only to a responsible b iddc:/proposer. The city manager may report to die city council and recommend rejection o f a bid o r
a proposal on  the ba ':* o f  the follow ing criteria:

I
1. d ie skill and experience demonstrated by the b idder/proposer in perfo rm ing  contracts o f  a similat nntiitc:

2. the b idder's/proposer’s record fo r honesty and in tegrity;

3. the bidder's/proposer's capacity to perform  in  terms o f  facilities, personnel and financing;

UJ/U' ju io :u o  ,iJUJl)

d. the previous and existing compliance by the bidder/proposer w idi laws and ordinances rc la iirg  to the!
coniraLt;

5. the num ber and scope o f  conditions attached to die bid/proposal; I
!

6. d ie bidder's/proposer's past performance under d ty  contracts. I f  d ie b idder/proposer has failed in anyj
material way to perform  its obligations under any contract with die city, the bidder/proposer may be deemed ■ 
a non-responsible bidder/proposer.

(O rd. G15, 1989) !

6-lO .HC1 N O T  RESPONSIBLE BIDDER/PROPOSER F IN D IN G . A  re p o rt that the low bidder/proposer is not responsible
shall delay d ie award o f  the contract u n til a lte r completion o f the p ocedures outlined below.

a !

1. I f  the chy manager o r his designee reports to the city council that the lowest b idder is not responsible, notice i 
shall immediately be sent to the next two lowest bidders o r  the next two most preferred proposers and the ' 
report shall be placed on the agenda o f  the next scheduled council meeting, provided, tha t the next council 
meeting allows two weeks' w ritten notice to the lowest b idder and the next two lowest bidders o r mosi 
p re fe rred  and next two most preferred proposer*.

I
2. A t the council meeting, the lowest b idder o r most preferred proposer and the d ty  manager o r his designee 

shall have the o ppo rtun ity  to be heard regarding the adverse report.

6.10.215 C O M P E T IT IV E  SEALED BIDS - PU BLIC  N O T IC E . The  d ty  d c rk  shall call fo r bids by advertising at least once j 
in  a new jpape r o f general d rcu la tion  in  the d ty  no t less than two weeks p r io r  to d ie date set fo r receiving bids. (O ril. 61 fi ! 
1989) ' \

6.10.3-15 P R E -Q U A LIF IC A T IO N  OF BIDDERS/TROPOSF.RS. Pre-qualification o f  bidders o r proposers under C hapter'
6.10 is perm itted i f  the d ty  manager determ ines that p requa lifica tion  is in the public interest. Justification fo r p rcqua lifica tion  
may include b u t shall not be lim ited to d ie  need to restrict b idd ing to firm * having special knowledge and experience in th e : 
work required, o r a need to expedite contracting procedures. A  request fo r letters o f  in ten t shall be adverJsed in die m anner! 
prescribed in S ^ lio n  6.10 215. The published request shall describe the task(s) to be perform ed, die m in im um  qualifications: 
o f  firms to be selected, and procedures fo r evaluating those firms. Evaluation criteria may include, but shall not be lim ited lo, ( 
the same fac’o r* as listed at 6.10.135 fo r determ in ing a responsible b idder. Firms w ill be e id te r approved o r rejected, with no 
rating designated to compare firms w id iin  e ither die approved o r  rejected category. A t least three firms must be included in . 
the approved category. T h e  city council shall approve die pre-qualification list by resolution. Requests fo r bids o r proposals; 
will be solicited from  only  diose firms on the approved list and only those p re qu a lifie d  firms shall be allowed to tu liin u  b ids1 
pursuant to this secdon. (O rd . 615, 1989) I j



c
CITY OF SEWARD •  Main Office (907) 224-3331

•  Police (907) 224-3330

•  Harbor (907) 224-3130
•  Fire (907) 224.3445

•  Telecopier (907) 224-3240

7.0. BOX 147
SEWARD, ALASKA 99664

N o v e m b e r  16, 1 9 9 0  
9 0 - 1 1 - 2 0 8 - 0 1

C h a r l e s  L. Irby, P r e s i d e n t  
I r b y  C o n s t r u c t i o n  C o m p a n y  
P . O .  B o x  1 8 1 9  
J a c k s o n ,  M S  3 9 2 1 5

D e a r  Mr. I r b y :

T h a n k  y o u  f o r  s u b m i t t i n g  a r e q u e s t  t o  b e  p r e - q u a l i f . l e d  t o  b i d  on 
c o n s t r u c t i o n  of  t h e  S e w a r d  115 K V - T r a n s m i s s i o n  L i n e .

W e  a r e  r e v i e w i n g  y o u r  s u b m i t t a l  a n d  it a p p e a r s  y o u  h a v e  n o t  c l e a r l y  
d e s c r i b e d  y o u r  A l a s k a n  -experience o r  l i s t e d  t h e  f i r m ' s  k e y  
p e r s o n n e l  i n v o l v e d  w i t h  t h o s e  p r o j e c t s  a s  . r e q u e s t e d  in  I t e m  #3. We  
w o u l d  a p p r e c i a t e  y o u  p r o v i d i n g  a d d i t i o n a l  d a t a  t o  m e e t  t h i s  
r e q u i r e m e n t .  ------------------------- •

W e  a l s o  n o t e  y o u r  o b j e c t i o n  t o  t h e  s t a t e m e n t  r e q u i r e d  b y  I t e m  #6 
c o n c e r n i n g  b e i n g  a p a r t y  t o  a n  a p p r o p r i a t e  l a b o r  a g r e e m e n t  w i t h  t h e  
I BEW. B a s e d  o n  y o u r  r e s p o n s e  w e  m a y  r e c o m m e n d  t o  C i t y  C o u n c i l  t h a t  
I r b y  C o n s t r u c t i o n  C o m p a n y  be  f o u n d  n o t  q u a l i f i e d  t o  bid. S h o u l d  
y o u  d e s i r e  t o  a m e n d  y o u r  r e s p o n s e  p l e a s e  d o  it a t  t h i s  t i m e .

I w o u l d  a p p r e c i a t e  y o u  p r o v i d i n g  a d d i t i o n a l  i n f o r m a t i o n  or 
c l a r i f i c a t i o n  t o  e n a b l e  u s  t o  t h o r o u g h l y  e v a l u a t e  y o u r  e x p e r i e n c e -  
Y o u r  p r o m p t  r e s p o n s e  w i l l  b e  a p p r e c i a t e d  s i n c e  w a  h o p e  t o  m a k e  
f i n a l ,d e t e r m i n a t i o n  of  q u a l i f i e d  c o n t r a c t o r s  p r i o r  t o  t h e  3 0 t h  of 
N o v e m b e r  f o r  s u b m i t t a l  t o  t h e  C i t y  C o u n c i l  o n  D e c e m b e r  t h a  10th. 
If y o u th a v e  a n y  q u e s t i o n s  f e e l  f r e e  t o  c a l l  me.

S in c e r e ly ,

E v e r e t t  P. D i e n e r
M a n a g e r  of E n g i n e e r i n g  & u t i l i t i e s

cc: C a l v e r t
A r v i d s o n  
S c h a e f e r m e y e r  
208 F i l e

EXHIBIT D
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N o v o m b e r  16, 1 9 9 0  
9 0 - 1 1 - 2 0 8 - 0 1
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•  M a in  O f f i c e  (9 0 7 ^  2 2 4 - 3 3 3 1

• Police (907) 224-3330

•  Harbor <907) d thLH afl
•  Fire (907) 224-3445

• Telecopier (907) 224-3248 |

A a r o n  H. D o w n i n g  
P r e s i d e n t  A U C
I r by /A la sk a  U t i l i t y  Construction J V  
101 East S w a n so n Avenue 
Waailla, A l a sk a  99687

Dear Mr. Downing:

Th an k y o u  Cor submit ti ng  a request to be. p r e - q u a l i f i e d  to bid on 
a o n s t r u c t i o n  of the Se ward 1 1 5  K V  T r a n s m i s s i o n  Xine.

We a r e  r e v i e w i n g  y o u r  submittal and it appears you have not clear l y 
d aa ar i b a d  yo ur  A l a sk an  experience or listsd the firm's key  
personnel in vo l ve d with those projects as r e q u e s t e d  in Item if 3. We 
would a pp re c i a t e  y o u  p r o v id in g a dditional d a t a  t o  me et  this 
r equirement.

We also note y o u r  objection to the statement r e q u i r e d  by Item if6 
c o nc er ni ng  being a party to an appropriate labor a g r e em en t  w i t h  the
I B E W .  D n o o d  o n  v o u r  r o o D o n a a  w o  i a a v  r a a o m m a n d  t o  C i t v  C o u n o i l  t h a t
I r by /A la ek a  U t il it y Co n st ruction JV be found not qualified to bid. 
Sh ould y ou desire to amend your response p le a se  do it at thia time.

I w o u l d  a pp r ec i a t e  y o u  p r o v i d i n g  ad di ti on al  I n f o r m a t i o n  o r  
c l a r i f i c a t i o n  to e n ab le  u s  t o  th o ro u g h l y  e v a l ua te  y o u r  ex pe ri e n c e .  
Your p r om pt  r esponse will be a pp reciated since we h op e to make
J - ' i n o i  a o t c r m i n a t i o n  o r  g u a i i c i e a  o o n u r u o t o r o  p r i o r -  ' s o  c n o  o r
Nov e mb er  for submittal to the City Council on D e c e m b e r  the loth. 
If y o u  h a v e  any questions feel free to call me.

Sincerely,

E v e r e t t  P. D i e n e r  C5>^-
M a n a g e r  of Engin ee ri n g & Utilities

cc: C a l v e r t
A r v i d c o n  
S c h a e f e r m e y a r  
208 F i l e

t *
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IRBY CONSTRUCTION COMPANY/ 
ALASKA UTILITY CONSTRUCTION, INC, 

JOINT VENTURE
101 East Swanson Avenue  

W asillu, A la s ka  99687-8704 
(907) 376-3859

November 26, 1990

Everett P. Diener
Manager of Engineering and Utilities 
City of Seward 
P. O. Box 167 
Seward, Alaska 99664

Reference: Your letter of November 16, 1990 - Seward Transmission Line

Dear Mr. Diener:

In response to your request for additional data please be advised as follows: 
Should we be the successful bidder for your transmission line upgrade, our project 
manager will be Aaron Downing. Mr. Downing, as his resume’ shows, has extensive 
Alaska experience encompassing nearly 40 years in the Alaska electrical construction and 
utility industry.

Our submitted list of projects shows the Alaska projects completed by our Joint 
Venture as well as the individual venturers. In addition the principals have further 
experience such as a 25 miles section of 115kv in Portage Pass, 65 miles of 691cv at 
Homer Electric, 17 miles of 69kv at Fairbanks, 8 miles of 115kv at Palmer, as well as 
many other projects. The experience of our organizations and their principals 
encompasses every major utility in the State of Alaska with the exception of the Cities 
of Seward and Nome.

As to item number 6, we stand by our prior response. We feel this requiiemcnt 
is unlawful and that we, by making such an attestation, could be found guilty of Anti- 
Taist violations and hence liable for treble damages. Our preliminary calculations, based 
upon our cost estimates, shows the total damages could run as high as 12 million dollars

Upgrade

EXHIBIT E



November 26, 1990 
Mr. EveTctt P. Diener 
City of Seward 
Pa »e 2

plus attorney fees. Our firm is not willing to become a party to an unlawful agreement 
as yours appears, and we certainly abhor the -risk of a $12,000,000 lawsuit should -we 
acquiesce to the union -proviso.

Our experience shows we have not found it necessary to have an exclusive 
agreement with IBEW Local 1547 in OTdeT to acquire sufficient qualified Alaska resident 
workmen for Alaska projects.

You should be aware the IBEW Local 1547 has less than five hundred qualified 
outside construction workmen who are bona-fide residents of Alaska. Based upon this 
information, past experience, and with knowledge of upcoming projects, we believe the 
union will have to import personnel from outside to meet the state employment needs. 
We recognize that your pre-qualification does not address local hire and that workmen 
need not be Alaska residents, but our joint venture operates with the tenant of local hire. 
We have found it to the benefit of the owner and ourselves to hire the bulk of our 

. construction personnel from the local area in which we are working. Local workman pay 
your local taxes and utility bills. Workman outside of your service area do not. The 
City of Seward should look at how u:any Seward and vicinity residents belong to IBEW 
and are available for hire against how many Seward and vicinity residents who are not 
IBEW members, but are available for hire. We are sure that many more Seward people 
will find employment on the transmission line if the requirement that they also be 
members of IBEW Local 1547 is removed. *

We also find it morally troubling that State of Alaska money which belongs to all 
AJaskan residents should be narrowly' channelled to the sole benefit of less than five
hundred people, thereby cutting out the remainder. How can one justify nine .and 1/2
million dollars to the benefit of 0.08% of the states population and forsake the others? 
One must also consider the political consequences of an exclusive IBEW Union hire 
agreement with the almost certain backlash from other political forces and other unions 
the next time the City of Seward lobbies for state funds. While the IBEW docs have
political influence it does not begin to compare with the clout of the remainder of the
construction industry which you have evidently chosen to ignore.

We, therefore, are loathe to attest to your requirement that our workmen, and 
those of our subcontractors, be members of IBEW. Wc do not relish the prospect of 
a legal suit in the range of S 12,000,000. Nor do we think it morally right that state 
money should be reserved solely for the benefit of a tiny few at the expense of the vast 
majority.

Iitry Construction Company/Alaska Ulilily Construction, Inc. J.V. - IQJ li Swanson Asc; Wastll*, Alaska V9087



cr

November 26, 1990 
Mr. Everett P. Diener 
City of Seward 
Page 3

We trust this letter provides sufficient data for you approval of our nre- 
■qualification to bid your project.

V ery truly yours,

Aaron Ii. Downing 
President AUC 
A Joint Venture Partner

AHD:prs
f i lo:towprt>bl .01

Iitiy Coruiruction Company/Alaska Utility Consirsiction, Inc. I.V. • 10! E Swanson Avt.; Wasilla, Alaska 9HA1



IRBY C O N ST R U C T IO N  CO .

N o v e m b e r  26, 1 9 9 0

C i t y  o f  S e w a r d  
P. 0. B o x  1 6 7  
S e w a r d #  A l a s k a  9 9 6 6 4

A t t n :  M r .  E v e r e t t  P. D i e n e r
M a n a g e r  o f  E n g i n e e r i n g  a n d  U t i l i t i e s

D e a r  M r .  D i e n e r :

T h a n k  y o u  f o r  y o u r  l e t t e r  ( 9 0 - 1 1 - 2 0 3 - 0 1 )  of  N o v e m b e r  16, 
1 9 9 0  r e q u e s t i n g  a d d i t i o n a l  i n f o r m a t i o n  t o  p r e - q u a l i f y  f o r  
t h e  c o n s t r u c t i o n  o f  t h a  S e w a r d  1 1 5  k V  T r a n s m i s s i o n  L i n e

W e  a r e  i n  t h a  p r o c e s s  o f  c o n s t r u c t i o n  o r  h a v e  c o m p l e t e d  t h e  
f o l l o w i n g  T r a n s m i s s i o n  L i n e s  in t h a  S t a t s  o f  A l a s k a .

1. F r i t z  C r e e k - S o l d o t n a  1 1 5  k V  W o o d  H - F r a m e  - 2 S . 5 m i l e s  - 
U n d e r  C o n s t r u c t i o n  -  O w n e r ,  H o m e r  E l e c t r i c  A s s o c i a t i o n .

2 .  T h o m p s o n  P a s s  A v a l a n c h e  R e p a i r  - 14 S t r s .  - C o m p l e t e d  
1 9 S 9 . J o i n t  V e n t u r e  w i t h  A l a s k a  U t i l i t y  C o n s t r u c t i o n , 
Inc. O w n e r ,  A l a s k a  E n e r g y  A u t h o r i t y .

3 . ' A l a s k a  I n t a r t i e  - 93 M i l e s  - 345 kV S t e e l  P o l e  S t r s  -

C o m p l e t e d  1PS-4 —  O w n e r  —  A l a s k a  P o w e r  A u t h o r i t y -

T r b y  C o n s t r u c t i o n  C o m p a n y  w o u l d  h a v e  t h e  f o l l o w i n g  p e r s o n n e l  
a v a i l a b l e  t o  p l a c e  o n  t h e  S e w a r d  115 k V  T r a n s m i s s i o n  L i n e .

1. P a t  M c B r i d e *  - S u p e r i n t e n d e n t  - A l a s k a  e x p e r i e n c e  - 
A s s i s t a n t  S u p e r i n t e n d e n t  on t h e  A l a s k a  3 4 5  k V  I n t e r t i e ,  

S u p e r i n t e n d e n t  o n  t h e  F r i t z  C r o e k - S o l d o t n a  1 1 5  k V  L i n e .

2 .  S t a v e  R o b e r t s *  - L i n e m a n  on t h e  A l a s k a  I n t e r t i e ,  
A s s i s t a n t  S u p e r i n t e n d e n t  on t h e  F r i t z  C r e e k - S o l d o t n a  
1 1 5  k V  L i n e .

3 . P e t e  F o r t e r  - A s s i s t a n t  S u p e r i n t e n d e n t  O n  t h e  A l a s k a  
3 4 5  k V  I n t a r t i e  - S u p e r i n t e n d e n t  o n  t h a  T h o m p s o n  P a s s  
A v a l a n c h e  R e p a i r .



4. M i k a  B a r n e s *  - L i n e m a n  o n  t h e  A l a s k a  I n t a r t i e  - W i r e  
S t r i n g i n g  F o r e m a n  o n  t h e  F r i t 2 C r e e k - S o l d o t n a  115 k V  
T r a n s m i s s i o n  L i n e ,

5. D o u g  B o o t h  - M a t e r i a l  S p e c i a l i s t  o n  t h e  F r i t z  C r e e k -  
. S o l d o t n a  X 1 5  JcV T r a n s m i s s i o n  -Line.

* H o l d s  C u r r e n t  A l a s k a  L i n e m a n ' s  C e r t i f i c a t e ,

W e  n o t e  y o u  s t a t e m e n t  c o n c e r n i n g  o u r  o b j e c t i o n  t o  b e i n g  a  
p a r t y  to' a n  a p p r o p r i a t e  l a b o r  a g r e e m e n t  w i t h  t h e  I B E W  (It 
N o .  6). W e  d o  n o t  d e s i r e  t o  a m e n d  o u r  r e s p o n s e  o f  
O c t o b e r  24, 1 9 9 0 .

I f  w e  c a n  b e  o f  f u r t h e r  h e l p  o r  if y o u  h a v e  a d d i t i o n a l  
q u e s t i o n s ,  p l e a s e ' f e e l  f r e e  t o  c o n t a c t  u s  a t  6 0 1 / 9 6 9 - 1 8 1 1

S i n c e r e l y ,

T R B Y  C O N S T R U C T I O N  C O M P A N Y

J o h n  R. N y e
A s s i s t a n t  G e n e r a l  S u p e r i n t e n d e n t

J R N / m k
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CITY OF SEWARD

November 30, 1990 
90-11-208-02

rxi.JOc. iw 
5tW AKD, ALASKA

•  Main Office (907) 224-3331
•  Police <907) 224-3330

•  Harbor <907) -224-3138
•  Fire (907) 224-3443

•  Telecopier (907) 224-3248

Charles Irby, President
Irby Construction Company a
P.O. Bex 1819 
Jackson, MS 39215

Dear Mr. Irby:

Thank you for your response to our letter requesting darification of some items on your 
request lo be prc-qualified to bid on construction of die Seward i 15 KV Transmission 
Line.

We find you qualified to perform except for Item #  6 which states that you must be a 
party to a current labor agreement with the IBEW. Consequently, I have no alternative 
but to omit your company from the Hat of contractors I will submit to the City Council 
as qualified bidders on this project. Therefore, if the City Council approves the 
recommendation a bid will not be accepted from Irby Construction Company.

For your information this recommendation will appear on the City Council agenda for 
the meeting on December 10, 1990, and you arc invited to appear in person or submit 
written comments to the City Clerk, Linda Murphy. I f  you intend to appear you should 
jaotify Linda Murphy a t 224-3331 (fex 224-3248),

Further, you may appeal the City Council’s dedsion by delivering a "Notice of Appeal" 
to the City Clerk within ten (10) calendar days following notice of the Council’s decision. 
In  order for the Notice of Appeal to be accepted for reconsideration by the City Council 
it .shall show that the initial "Request For Pre-Qualification" was submitted by the 
specified date and time. The Notice shall also include specific exceptions to the 
Council's decision and specific factual information to show that you are qualified to 
perform the work. A general assertion that the Council’s dedsion is contrary to law or 
to fact are not sufficient to warrant reconsideration.
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We sincerely appreciate your response to our original pre-quaiificati.-'n propotal and 
subsequent amplifies‘-‘nn on that response.

Sincerely,

Everett P. Diener
Manager of .Engineering & Utilities

cc: Calvert
Arvidson 
Schaefermcyer 
208 File
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Aaron H. Downing, President AUC 
Irby/Alaska Utility Construction JV 
101 East Swanson Avenue 
Wasilla, Alaska 99087

Dear Mr. Downing:

T hank  you for your response to our letter requesting clarification of some items on your 
request to be prc-qualified to bid on construction of the Seward 115 KV Transmission 
Line. .__________________

We find you qualified to perform except for Item #  6 which states that you must be a 
party to a current labor agreement with the IBEW. Consequently, I have no alternative 
but to omit your company from the list of contractors I will submit to the City Council 
as qualified bidders on this project. Therefore, if the City Council approves the 
recommendation a bid will not be accepted from Irby/Alaska Utility Construction JV.

Tor your inform ation this recommendation will appear on the City Council agenda for 
ih e  m eeting on Decem ber JO, 1990, and  yon invited to appear in  person or submit 
written comments to the City Clerk, Linda Murphy. I f  you intend to appear you should 
notify Linda M urphy at 224-3331 (fox 224-3248).

Further, you may appeal the City Council’s decision by delivering a "Notice of Appeal" 
to the City Clerk within ten (10) calendar days following notice of the Council’s decision. 
In  order for the Notice of Appeal to be accepted for reconsideradon by the City Council 
it shall show that the Initial "Request For Prc-Qualllkadon" was submitted by the 
specified date and lime. The Notice shall also include specific exceptions to the 
Council's lecision and specific factual informadon to show that you are qualified to 
perform  the work. A general assertion that the Council's decision is contrary to law or 
to fact are not sufficient to warrant reconsideration.
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We sincerely appreciate your response to our original pre-qualification proposal and 
subsequent amplification on that response.

ElVtVk. A » V.WIIV.
Manager of Engineering & Utilities
cc: Calvert

Arvidson 
Schaefermeyer 
208 file

Sincere1y,

» .  r  » r v r  r n
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November 30, 1990 
90-11-208-01

•  M i in  O ffice  (907) 224-3311

•  Police (907) 224-3338

•  harbor (907) 224-3338
•  Fire (907) 224-3445

•  Telecopier (907) 224-3248

MEMORANDUM:

TO: HONORABLE MAYOR AND MEMBERS OF CITY COUNCIL

THRU: DARRYL SCHAEFERMEYER, CITY MANAGER

FROM: E. PAUL DIENER, MGR. ENGINEERING & UTILITIES

SUBJECT: PRE-QUALIFICATION OF 115 KV TRANSMISSION LINE
CONSTRUCTION CONTRACTORS

A request for contractors to pre-qualify to bid on construction of the Seward 115 KV Transmission 
Line was properly advertized and five firms responded. In order to be considered for qualification 
to bid this project, the contractor in addition to being experienced and having the resources to do the 
work he must be licensed to perform work in the State of Alaska and maintain an cifice in .Alaska 
where business and contract matters may be conducted. Also, the contractor and their subcontractors 
must be a party to an appropriate current labor agreement with the IBEW that will assure that work 

^ . traditionally performed by employees represented by the International Brotherhood of Electrical 
Workers, local union 1547 is performed by such employees.

&The rcspondingfirms were: Newbery Alaska, Inc., Norcon, Inc., Irby/Alaska Utility Construction JV . 
Irby Construction Company .and City Electric, Inc. The submittals were reviewed and all of the firms 
. CTC requested to provided additional information or clarification on their submittals.
i’ i * •

-Newbery Alaska, Inc., Norcon, Inc. and City Electric, Inc. were found to be qualified to bid on the 
^m ^project. Irby/Alaska Utility Construction JV and Irby Construction Company submittals did not meet 
jgjS^lhc requirement of a current labor agreement with the International Brotherhood of Electrical 
;raj£? °rkcrs* union 1547. Copies of the Irby and Irby/AUC JV proposals are attached for your 

ercncc. The other proposals are available from the City Clerk.fr\

RbCO M M E N DAT I ON:

i c t":lv Councii find Newbcrv Alaska, Inc., Norcon, Inc. and City Electric. Inc. to be qualified 
Ud c ,  «hc 115 KV Transmission Line project.

-4  4 ' V
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Sponsored by: Schaeformeyer

CITY OF SEWARD, ALASKA
RESOLUTION NO. 90-152

A  R E S O L U T I O N  O F  THE C I T Y  C O U N C I L  O F  THE CI T Y  
O F  S E W ARD, ALASKA, A P P R O V I N G  P R E Q U A L I F I E D  B I D DERS 
"FOR C O N S T R U C T I O N  O F  T H E  S E W A R D  I N T E R T I E  P R O J E C T

•3

W H E R E A S ,  b y  l e g i s l a t i v e  a p p r o p r i a t i o n ,  the state of A l a s k a  has 
g r a n t e d  to  t h e  c i t y  of S e w a r d  f u n d s  f o r  t h e  c o n s t r u c t i o n  of m u c h  
n e e d e d  i m p r o v e m e n t s  to the S e w a r d  e l e c t r i c a l  t r a n s m i s s i o n  system; 
and

W H E R E A S ,  t h e  c i t y  has m a d e  e v e r y  e f f o r t  to e x pedite the 
design, a c q u i s i t i o n  of mat e r i a l s ,  a n d  c o n s t r u c t i o n  of the project 
i n c l u d i n g  the a w a r d  of d e s i g n  a n d  e n g i n e e r i n g  c o n t r a c t s  c o n current 
w i t h  o t h e r  n e c e s s a r y  w o r k  for t h e  c o n s t r u c t i o n ;  and

W H E R E A S ,  b y  d o i n g  so, the c i t y  has e n d e a v o r e d  to m a k e  it 
p o s s i b l e  f o r  c o n s t r u c t i o n  t o  c o m m e n c e  as e a r l y  as n e x t  sp r i n g  on 
the p r o j e c t ;  a n d

W H E R E A S ,  o n e  of the efforts to e x p e d i t e  c o n s t r u c t i o n  of the 
p r o j e c t  is t h e  p r e q u a l i f i c a t i o n  of b i d d e r s  f o r  c o n s t r u c t i o n  of 
p o r t i o n s  of t h e  p r o j e c t ;  a n d

W H E R E A S ,  t h e  c i t y  has c o m p l i e d  w i t h  t h e  p r o v i s i o n s  of the 
S e w a r d  C o d e  w i t h  r e s p e c t  t o  the prequalifj.cation process; and

W H E R E A S ,  c e r t a i n  b i d d e r s  ha v e  s u b m i t t e d  all r e q u i r e d  i n f o r m a­
tion a n d  m e t  t h e  r e q u i r e m e n t s  of the p r e q u a l i f i c a t i o n  a n d  have b e e n  
r e c o m m e n d e d  b y  t h e  c i t y  e n g i n e e r  in c o n s u l t a t i o n  w i t h  the ci t y ' s  
i n d e p e n d e n t  e n g i n e e r i n g  fi rm  t o  b e  f o u n d  b y  t h e  .City C o u n c i l  as 
p r e q u a l i f i e d  b i d d e r s ;

NOW, T H E R E F O R E ,  BE IT R E S O L V E D  BY  T H E  C I T Y  C O U N C I L  OF  THE CI T Y  
O F  S E W A R D ,  A L A S K A ,  that:

S e c t i o n  1. T h e  f o l l o w i n g  n a m e d  c o r p o r a t i o n s  h a v e  be e n  found 
*to b e  p r e q u a l i f i e d  as b i d d e r s  for c o n s t r u c t i o n  of the S e w a r d  115 K V  
t r a n s m i s s i o n  line:

S e c t i o n  7 . T h e  f o l l o w i n g  n a m e d  f i r m s  are f o u n d  NOT t o  be 
q u a l i f i e d  b e c a u s e  th e y  failed to m e e t  the r e q u i r e m e n t  of a c u r r e n t  
l a b o r  a g r e e m e n t  w i t h  the I n t e r n a t i o n a l  B r o t h e r h o o d  of E l e c t r i c a l  
W o r k e r s  L o c a l  U n i o n  1547:

N e w b e r y  Alaska, Inc 
Norcon, Inc.
C ’.ty E l e c t r i c ,  I n c .

- 1 -



C I T Y  O F  SEWARD, A L A S K A  
R E S O L U T I O N  NO. 90-152

C

I r b y / A l a s k a  U t i l i t y  C o n s t r u c t i o n  J V  
Irby C o n s t r u c t i o n  C o m p a n y

S e c t i o n  3. A n y  fi r m  found not q u a l i f i e d  m a y  a p p e a l  this 
d e c i s i o n  b y  d e l i v e r i n g  a "Notice of A p p e a l "  to the C i t y  C l erk 
w i t h i n  ten (10) c a l e n d a r  days f o l l o w i n g  n o t i c e  of this R e s o l u t i o n  
a n d  lay c o m p l y i n g  w i t h  "the a p p e a l  p r o c e d u r e s  s e t  f o r t h  in t h e  
■REQUEST F O R  C O N T R A C T O R  T O  P R E Q U A L T F Y  T O  BID O N  C O N S T R U C T I O N  O F  
S E W A R D ' S  L A W I N G  T O  F O R T  R A Y M O N D  T R A N S M I S S I O N  LINE.

S e c t i o n  4. T h i s  r e s o l u t i o n  shall t a k e  e f f e c t  i m m e d i a t e l y  upon 
its a d o p t i o n .

P A S S E D  A N D  A P P R O V E D  b y  the C i t y  C o u n c i l  of t h e  c i t y  of Seward, 
A l a s k a ,  this 10th day of December, 1990.

T H E  C I T Y  O F  SEWARD, A L A S K A

W i l l i a m  C. N o  1T~, M a y o r

AYES:
NOES:
A B S E N T :
A B S T A I N :

A T T E S T : A P P R O V E D  A S  TO FORM:

P e r k i n s  Coie, A t t o r n e y s  f o r  the 
c i t y  of S e w ard, A l a s k a

L i n d a  S. M u r p h y ,  C M C / A A E  
C i t y  C l e r k

(City Seal)

F r e d  B. A r v i d s o n  
C i t y  A t t o r n e y

i
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DELANEY. WILES. 
HAYES. REITMAN 

a BRUBAKER. I nc .
SU1TI <09 

too; MOT 3*0 *V!NUl 
ANCHORAGE. ALASKA 

19071 279*3581

S t e p h e n  M. E l l i s  
M a r c  D. B o n d  
D e l a n e y ,  Wiles, Hayes,
R e i t m a n  U B r u b a k e r ,  Inc.

1007 W e s t  3 r d  A v e n u e ,  S u i t e  400 
A n c h o r a g e ,  A l a s k a  ^ ''.'6 0 1  
9 0 7 - 2 7 9 - 3 5 8 1

HINTZE, HERRIG & WRIGHT

IN T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T

F O R  T H E  D I S T R I C T  O F  A L A S K A

A S S O C I A T E D  B U I L D E R S  A N D  )
C O N T R A C T O R S ,  INC., a M a r y l a n d  )
c o r p o r a t i o n ,  A S S O C I A T E D  G E N E R A L  )
C O N T R A C T O R S  O F  A L A S K A ,  a n  
A l a s k a  n o n p r o f i t  c o r p o r a t i o n ,
I R B Y  C O N S T R U C T I O N  C O M P A N Y , a 
M i s s i s s i p p i  c o r p o r a t i o n ,  I R B Y /
A L A S K A  U T I L I T I E S  C O N S T R U C T I O N  
C O M P A N Y ,  a n  A l a s k a  c o r p o r a t i o n ,

P l a i n t i f f s ,

v s .

C I T Y  O F  S E W A R D ,  a n  A l a s k a  h o m e  
r u l e  m u n i c i p a l i t y ,  a n d  
I N T E R N A T I O N A L  B R O T H E R H O O D  O F  
E L E C T R I C A L  W O R K E R S ,  L O C A L  U N I O N  
1547 ( I B E W ) , a l a b o r  un i o n ,

D e f e n d a n t s .

P L A I N T I F F S '  M O T I O N  F O R  S U M M A R Y  J U D G M E N T ,
OR, IN T H E  A L T E R N A T I V E  F O R  A  P R E L I M I N A R Y  I N J U N C T I O N

P u r s u a n t  t o  F e d e r a l  R u l e s  of  C i v i l  P r o c e d u r e  56, 57 a n d  

65, p l a i n t i f f s  m o v e  f o r  s u m m a r y  j u d g m e n t ,  or, in t h e  a l t e r n a t i v e ,  

for a p r e l i m i n a r y  i n j u n c t i o n  p r o h i b i t i n g  t h e  e n f o r c e m e n t  of  a C i t y  

of S e w a r d  o r d i n a n c e  r e q u i r i n g  i n d i v i d u a l  p l a i n t i f f  c o m p a n i e s  to  be 

s i g n a t o r i e s  t o  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  the 

I n t e r n a t i o n a l  B r o t h e r h o o d  of  E l e c t r i c a l  W o r k e r s ,  L ocal 1547, in

S '
C a s e  No. A ^ 0 - 0 0 1  C i v i l



o r d e r  t o  b i d  on a p r o j e c t  t o  c o n s t r u c t  a n  e l e c t r i c  t r a n s m i s s i o n  l i n e  

n e a r  t h e  C i t y  o f  Seward. T h i s  m o t i o n  is s u p p o r t e d  b y  t h e  m e m o r a n d u m  

s u b m i t t e d  h e r e w i t h ,  a n d  b y  t h e  S t i p u l a t i o n  f i l e d  b y  t h e  p a r t i e s  in 

t h i s  m a t t e r .

D A T E D  a t  A n c h o r a g e ,  A l a s k a  t h i s  2 8 t h  d a y  o f  J a n u a r y ,  1991.

D E L A N E Y ,  W I L E S ,  HA Y E S ,
R E I T M A N  & B R U B A K E R ,  INC.
A t t o r n e y s  f o r  P l a i n t i f f s

/  //? £ ' /  /
By: /  L y y L —- / / ! - C— __________

/  S t e p h e n  M. E l l i s

By: / ^ .  ______________
r c r  '  M a r c  D. B o n d

JELANEY. WILES. 
(AYES. REITMAN 
BRUBAKER, Inc .

SUITC 400 
307 Mill 1*0 AVI .UI 
NCHORAGC. ALASKA , 
(907) 779-359 I



3ELANEY. WILES. 
HAYES. REITMAN 
I BRUBAKER. Inc. 

m m  400
••I "III Avlnui 

INCHORAGE. ALASKA 
H 0 7 I  ;7>.3SBI

ii
j S t e p h e n  M. E l l i s  
jMarc D. B o n d  
|Delaney, Wiles, Hayes,
! R e i t m a n  & Brubaker, Inc.
!1007 W e s t  3rd Avenue, S u i t e  400 
| A nchorage, A l a s k a  9 9 501 
9 0 7 - 2 7 9 - 3 5 8 1

. j

ij IN T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T

II
:i F O R  T H E  D I S T R I C T  O F  A L A S K A

ii
i'ASSOCIATED B U I L D E R S  A N D  )
l|CONTRACTORS, INC., a M a r y l a n d  )
I c o r p o r a t i o n ,  A S S O C I A T E D  G E N E R A L  )
i C O N T R A C T O R S  O F  ALAS K A ,  an 
'Alaska n o n p r o f i t  c o r p o r a t i o n ,
!I R B Y  C O N S T R U C T I O N  C O MPANY, a 
I M i s s i s s i p p i  c o r p o r a t i o n ,  I R BY/
A L A S K A  U T I L I T I E S  C O N S T R U C T I O N  
C O M P A N Y ,  a n  A l a s k a  c o r p o r a t i o n ,

P l a i n t i f f s ,

v s .
!
C I T Y  O F  S E W A R D ,  a n  A l a s k a  h o m e  
I r u l e  m u n i c i p a l i t y ,  and 
I I N T E R N A T I O N A L  B R O T H E R H O O D  O F  
E L E C T R I C A L  W O R K E R S ,  L O C A L  U N I O N  
1547 ( I B E W ) , a l a b o r  union,

D e f e n d a n t s .

M E M O R A  iDUM IN S U P P O R T  O F  P L A I N T I F F S '  M O T I O N  F O R  S U M M A R Y  J U D G M E N T  
OR. IN  T H E  A L T E R N A T I V E  F O R  A P R E L I M I N A R Y  I N J U N C T I O N

T h i s  a c t i o n  c o n c e r n s  a r e q u i r e m e n t  that all p r o s p e c t i v e
i

:!bidders f o r  a c o n t r a c t  to e r e c t  a h i g h  t e n s i o n  e l e c t r i c  t r a n s m i s s i o n

ij
jjlirie n e a r  the C i t y  of S e w a r d  (the City) m u s t  first e n t e r  into a
ii
^ c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  the I n t e r n a t i o n a l  B r o t h e r h o o d

IlMemorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil P a g e  1

<j,
C a s e  No. A9-Q.-001 C i v i l



DELANEY. WILES. 
HAYES. REITMAN 
1 BRUBAKER. I nc.

*'H*I 400 
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19071 779-3501

o f  E l e c t r i c a l  Wo r k e r s ,  L ucal 1547. T h e  p l a i n t i f f s  s e e k  a j u d g m e n t  

d e c l a r i n g  the r e q u i r e m e n t  to b e  u n l a w f u l ,  a p e r m a n e n t  i n j u n c t i o n  

f o r b i d d i n g  its e n f o r c e m e n t ,  a n d  an a w a r d  of a t t o r n e y ' s  fees and 

co s t s .

T h i s  m o t i o n  s e e k s  s u m m a r y  j u d g m e n t  in f a v o r  of the 

j p l a i n t i f f s  on  s e v e r a l  o f  t h e  c l a i m s  r a i s e d  in t h e  c o m p l a i n t .  In the 

•Jalternative, t h e  m o t i o n  s e e k s  a p r e l i m i n a r y  i n j u n c t i o n  f o r b i d d i n g  

e n f o r c e m e n t  o f  t h e  r e q u i r e m e n t  p e n d i n g  r e s o l u t i o n  of this matter.

I . F A C T S

T h e  p a r t i e s  h a v e  s t i p u l a t e d  to all o f  the r e l e v a n t  facts 

i n  t h i s  m a t t e r .  S e e  S t i p u l a t i o n  of  F a c t s  d a t e d  J a n u a r y  25, 1991. 

T h e  f o l l o w i n g  r e c i t a t i o n  o f  p e r t i n e n t  facts, all o f  w h i c h  a r e  set 

f o r t h  in t h e  s t i p u l a t i o n ,  f o r m s  t h e  b a s i s  f o r  th i s  motion.

T h e  C i t y  o p e r a t e s  t h e  S e w a r d  E l e c t r i c  U t i l i t y  System, 

w h i c h  p r o v i d e s  c o m m e r c i a l  a n d  r e s i d e n t i a l  e l e c t r i c a l  s e r v i c e  w i t h i n  

its a l l o c a t e d  s e r v i c e  t e r r i t o r y .  T h e  C i t y  has n e e d e d  e x p a n d e d  

e l e c t r i c a l  t r a n s m i s s i o n  c a p a b i l i t i e s  f o r  t h e  l a s t  s e v e r a l  years. In 

p a r t i c u l a r ,  t h e  C i t y  r e q u i r e s  t h e  c o n s t r u c t i o n  of a 115 Kv 

t r a n s m i s s i o n  l i n e  f r o m  L a w i n g 1 to F o r t  R a y m o n d  and a t t e n d a n t  

f a c i l i t i e s  (the P r o j e c t ) .

D u r i n g  t h e  1990 l e g i s l a t i v e  s ession, the A l a s k a

1 L a w i n g  is l o c a t e d  21 m i l e s  n o r t h  of the City.

(•Memorandum in Support of Motion for Summary Judgment
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L e g i s l a t u r e  a p p r o v e d  a g r a n t  a p p r o p r i a t i o n  of $ 9 . 5  m i l l i o n  to the

jcity for t h e  Project. 208 S L A  1990, § 144. T h e  C i t y  a c c e p t e d  this 

!grant b y  R e s o l u t i o n  90-086. E x h i b i t  A to the S t i p u l a t i o n .

i O n  J u l y  23, 1990, the S t a t e  of  A l a s k a  a n d  the C i t y  e n t e r e d
1
■linto a " S t a n d a r d  A g r e e m e n t  F o r m  for M u n i c i p a l  G r a n t s "  (Grant) for

i
;J$9,500, 000 for the c o n s t r u c t i o n  of t h e  e l e c t r i c a l  line a n d  a t t e n d a n t  

Istructures. E x h i b i t  B t o  t h e  S t i p u l a t i o n .
I
| O n  O c t o b e r  8, 1990, t h e  C i t y  i s s u e d  a " R e q u e s t  for

'Icontractors t o  P r e - Q u a l i f y 3 to Bid o n  C o n s t r u c t i o n  o f  t h e  S e w a r d
!!
:!115KV T r a n s m i s s i o n  Line - L a w i n g  to F o r t  R a y m o n d . "  E x h i b i t  D to 

t h e  S t i p u l a t i o n .  T h e  R e q u e s t  i n c l u d e d  t h e  f o l l o w i n g  l a n g u a g e  

( h e r e i n a f t e r  r e f e r r e d  t o  as t h e  " I B E W  s i g n a t o r y  r e q u i r e m e n t " ) :

T h e  C i t y  of S e w a r d  is a s i g n a t o r y  to a 

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  t h e  

I n t e r n a t i o n a l  B r o t h e r h o o d  o f  E l e c t r i c a l  W o r k e r s  

(IBEW), L o c a l  U n i o n  1547. In o r d e r  to p r e s e r v e

j

^ T h e  g r a n t  a g r e e m e n t  notes: " S i g n i n g  of t h i s  a g r e e m e n t  d o e s  
in n o w  w a y  e x c u s e  the r e c i p i e n t  of t h e  m u n i c i p a l  g r a n t  of a n y  o t h e r  
law, A l a s k a  S t a t u t e  or C i t y  c o d e  r e g u l a t i o n s .  R e c i p i e n t  m u s t  in 
all c a s e s  c o n s u l t  and a d h e r e  co all local, State, or F e d e r a l  laws 
p e r t a i n i n g  to p u b l i c  fund s . "  E x h i b i t  B t o  the S t i p u l a t i o n  a t  3.

3 " P r e - q u a l i f i c a t i o n "  is a p r o c e s s  w h i c h  a l l o w s  the o w n e r  of 
; a c o n s t r u c t i o n  p r o j e c t  t o  d e t e r m i n e  e a c h  b i d d e r ' s  c o m p e t e n c y  and 
j r e s p o n s i b i l i t y  t o  s a t i s f a c t o r i l y  c o m p l e t e  the p r o j e c t  b e f o r e  t h a  
I b i d d e r  s u b m i t s  a bid.
«

ii
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w o r k  t r a d i t i o n a l l y  p e r f o r m e d  by  e m p l o y e e s  

r e p r e s e n t e d  b y  the I B E W  a n d  to a v o i d  the 

d e s t r u c t i o n  of wages, hours, a n d  c o n d i t i o n s  of 

e m p l o y m e n t  a c h i e v e d  t h r o u g h  t h e  c o l l e c t i v e  

b a r g a i n i n g  pro c e s s ,  the C i t y  h a s  a g r e e d  that, 

to  t h e  e x t e n t  p e r m i t t e d  b y  law, it w i l l  not 

c o n t r a c t ,  o r  a l l o w  the s u b c o n t r a c t ,  for the 

c o n s t r u c t i o n  o f  the 115 K V  m a i n  e l e c t r i c a l  

t r a n s m i s s i o n  i n t e r t i e  l i n e  b e t w e e n  L a w i n g  and 

F o r t  R a y m o n d  S u b d i v i s i o n s  w i t h i n  t h e  C i t y  of 

S e w a r d  for w o r k  t r a d i t i o n a l l y  p e r f o r m e d  b y  the 

I B E W  e x c e p t  to  a p a r t y  w i t h  a n  a p p r o p r i a t e  

c u r r e n t  l a b o r  a g r e e m e n t  w i t h  t h e  IBEW,

T h e  R e q u e s t  f o r  P r e - Q u a l i f i c a t i o n  s h a l l  be  

s u b m i t t e d  o n  t h e  c o n t r a c t o r ' s  l e t t e r h e a d  in a 

f o r m a t  to a d d r e s s  e a c h  o f  t h e  f o l l o w i n g  

s u b j e c t s .

• « •

6. A  s t a t e m e n t  a t t e s t i n g  t h a t  t h e  c o n t r a c t o r  

is a p a r t y  t o  an a p p r o p r i a t e  c u r r e n t  l a b o r  

a g r e e m e n t  w i t h  t h e  I B E W  t h a t  w i l l  a s s u r e  

t h a t  w o r k  t r a d i t i o n a l l y  p e r f o r m e d  by

^Memorandum in Support of Motion for Summary Judgment
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e m p l o y e e s  r e p r e s e n t e d  b y  the I n t e r n a t i o n a l  

B r o t h e r h o o d  of E l e c t r i c a l  W o r k e r s ,  local 

u n i o n  1547 ("IBEW") w i l l  b e  p e r f o r m e d  by 

s u c h  w o r k e r s .

In  O c t o b e r  o f  1990, b o t h  I r b y  C o n s t r u c t i o n  C o m p a n y

;j("Irby") a n d  I r b y / A l a s k a  U t i l i t i e s  C o n s t r u c t i o n  J V  ("Irby/AUC")
>i
^.'submitted s e p a r a t e  r e q u e s t s  to b e  p r e - q u a l i f i e d  to b i d  on  t h e

"Project. E x h i b i t s  E a n d  F to t h e  S t i p u l a t i o n .  B o t h  c o m p a n i e s

'■expressed c o n c e r n s  r e g a r d i n g  the I B E W  s i g n a t o r y  r e q u i r e m e n t .  On

I
;|November 16, 1990, E v e r e t t  Diener, M a n a g e r  of  E n g i n e e r i n g  and

U t i l i t i e s  f o r  t h e  C i t y  o f  S e w ard, w r o t e  l e t t e r  to C h a r l e s  I r b y  of 

Irby, a n d  A a r o n  D o w n i n g  of  I r b y / A U C .  T h e  l e t t e r s  r e q u e s t e d  

a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  the c o m p a n i e s *  A l a s k a  e x p e r i e n c e  

a n d  t h e  i d e n t i t y  o f  t h e  k e y  e m p l o y e e s  e a c h  w o u l d  h a v e  o n  t h e  

P r o j e c t .  T h e  l e t t e r s  a l s o  n o t e d  I r b y ' s  a n d  I r b y / A U C ' s  o b j e c t i o n  to 

I t e m  #6, s a i d  t h a t  Mr. D i e n e r  w o u l d  l i k e l y  r e c o m m e n d  to the c i t y  

C o u n c i l  t h a t  I r b y  a n d  I r b y / A U C  b e  f o u n d  n o t  q u a l i f i e d ,  a n d  i n v i t e d  

I r b y  a n d  I r b y / A U C  t o  c h a n g e  its r e s p o n s e  to I t e m  #6. E x h i b i t s  G a n d  

H to t h e  S t i p u l a t i o n .

B y  l e t t e r  d a t e d  N o v e m b e r  26, 1990, A a r o n  D o w n i n g  s u b m i t t e d  

a d d i t i o n a l  i n f o r m a t i o n  on I r b y / A U C ' s  A l a s k a  e x p e r i e n c e ,  and

d e s i g n a t e d  t h e  k e y  e m p l o y e e s .  T h e  l e t t e r  a l s o  e l a b o r a t e d  on the

o e l a n e y .  w i l e s .  'jMemorandum in S u p p o r t  of  M o t i o n  for S u m m a r y  J u d g m e n t  
h a v e s , r e i t m a n  jCase No. A 9 1 - 0 0 1  C i v i l  Pa q c  5
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'objection to  I t e m  #6. E x h i b i t  J to the S t i p u l a t i o n .  On the same

date, J o h n  N y e  o f  I r b y  r e s ponded, s u b m i t t i n g  a d d i t i o n a l  i n f o r m a t i o n

Ion I r b y ' s  A l a s k a  e x p e r i e n c e ,  a n d  d e s i g n a t i n g  the I r b y  key e m p loyees. 

•iKr. N y e  d e c l i n e d  t o  a m e n d  the o b j e c t i o n  to I t e m  =?6. E x h i b i t  I to
’i
,i
]the S t i p u l a t i o n .

i O n  N o v e m b e r  30, 1990, Mr. D i e n e r  s e n t  a l e t t e r  to C h a r l e s
*|
jlrby s t a t i n g :

W e  f i n d  y o u  q u a l i f i e d  t o  p e r f o r m  e x c e p t  for 

I t e m  #6 w h i c h  s t a t e s  t h a t  y o u  m u s t  be  a p a r t y  

t o  a c u r r e n t  l a b o r  a g r e e m e n t  w i t h  t h e  IBEW. 

C o n s e q u e n t l y ,  I h a v e  no a l t e r n a t i v e  b u t  to  om i t

y o u r  c o m p a n y  f r o m  t h e  li s t  of c o n t r a c t o r s  I

w i l l  s u b m i t  t o  t h e  C i t y  C o u n c i l  as q u a l i f i e d  

b i d d e r s  o n  t h i s  pr o j e c t .  T h e r e f o r e ,  if the 

C i t y  C o u n c i l  a p p r o v e s  t h e  r e c o m m e n d a t i o n  a b i d  

w i l l  n o t  b e  a c c e p t e d  f r o m  I r b y  C o n s t r u c t i o n  

C o m p a n y .

E x h i b i t  M  t o  t h e  S t i p u l a t i o n .

T h e  C i t y ' s  D e c e m b e r  3, 1990, r e s p o n s e  to I r b y / A U C  was

s u b s t a n t i a l l y  t h e  same. E x h i b i t  N to t h e  S t i p u l a t i o n .

O n  N o v e m b e r  30, 1990, Mr. D i e n e r  s e n t  a m e m o r a n d u m  to the 

S e w a r d  M a y o r  a n d  C i t y  C ouncil, f i n d i n g  Ir b y  and I r b y / A U C  to  be not

Memorandum in Support of Motion for Summary Judgment
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iqualified for f a i l u r e  to c o m p l y  w i t h  the r e q u i r e m e n t  of a c u r r e n t  

l a b o r  a g r e e m e n t  w i t h  IBEW. E x h i b i t  K to t h e  S t i p u l a t i o n .

O n  D e c e m b e r  10, 1530, t h e  S e w a r d  C i t y  C o u n c i l  a d o p t e d

R e s o l u t i o n  9 0 - 1 5 2 ,  w h i c h  a p p r o v e d  the li s t  of b i d d e r s ,  o m i t t i n g  Irby

i
!a n d  I r b y / A U C  o n  t h e  b a s i s  of I t e m  #6. E x h i b i t  L to t h e  S t i p u l a t i o n .

T h e  C i t y  i n t e n d s  to p r o c e e d  w i t h  t h e  b i d d i n g  p r o c e s s  in 

:|order t o  c o m m e n c e  c o n s t r u c t i o n  of the P r o j e c t  in 1991. P u r s u a n t  to 

its c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  t h e  IBEW, a n d  the 

j r e s o l u t i o n s  a d o p t e d  b y  t h e  C i t y  C o uncil, t h e  C i t y  w i l l  n o t  a c c e p t
t|
Ijbids f r o m  I r b y  o r  I r b y / A U C .  I r b y  a n d  I r b y / A U C  a r e  in all r e s p e c t s  

f u l l y  q u a l i f i e d ,  in t e r m s  of skill, k n o w l e d g e  a n d  e x p e r i e n c e ,  to 

c o n s t r u c t  t h e  P r o j e c t ,  h a v i n g  b e e n  so f o u n d  b y  t h e  C i t y  of S e w a r d ' s  

! d e s i g n a t e d  i -iresentative. S e e  E x h i b i t s  M  a n d  N t o  t h e  S t i p u l a t i o n .  

T h e  s o l e  b a s i s  f o r  t h i s  d i s c r i m i n a t i o n  is t h e  l a w f u l  r e f u s a l  of Ir b y  

a n d  I r b y / A U C  t o  e n t e r  i n t o  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  

t h e  IBEW, w h e r e  t h e  I B E W  h a s  n o t  b e e n  c e r t i f i e d  b y  t h e  N a t i o n a l  

L a b o r  R e l a t i o n s  B o a r d  as the l e g a l  r e p r e s e n t a t i v e  of I r b y ' s  or 

I r b y / A U C ' s  e m p l o y e e s .

II. P R O C E D U R A L  P O S T U R E

A. T H I S  C O U R T  H A S  J U R I S D I C T I O N  O F  T H I S  M A T T E R  

T h e  C o m p l a i n t  a l l e g e s  j u r i s d i c t i o n  b a s e d  on  23 U. S . C .  §

I
•1337(a) [ c o m m e r c e  a n d  a n t i t r u s t  r e g u l a t i o n ] ,  28 U . S . C .  § 1.343 (a)(3)

d e l a n e y .  w i l e s .  .Memor a n d u m  in S u p p o r t  o f  M o t i o n  for S u m m a r y  J u d g m e n t
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'[civil r i g h t s ], 29 U.S.C. § 1132 [ERISA], 23 U.S.C. § 2201(a)
I
j [ d e c l a r a t o r y  j u d g m e n t ] ,  C i v i l  Ru l e  57 [ d e c l a r a t o r y  j u d g m e n t ] ,  and 

'jthe d o c t r i n e  of p e n d e n t  j u r i s d i c t i o n .  T h i s  m e m o r a n d u m  re l i e s  u p o n  

■jail o f  t h e  f o r e g o i n g  p r o v i s i o n s ,  w i t h  the e x c e p t i o n  of 29 U.S.C. §
j
:! .
11132 [ERISA]. It is o b v i o u s  j u r i s d i c t i o n  l i e s  w i t h  t h i s  C o u r t  as 

;to all i s s u e s  r a i s e d  h e r e i n  w i t h  the p o s s i b l e  e x c e p t i o n  of the
i
a r g u m e n t  in S e c t i o n  III(B) below, in w h i c h  w e  s h o w  t h a t  t h e  C i t y ' s  

iimposition of  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is u n l a w f u l  b e c a u s e  it

jl
•:is p r e - e m p t e d  b y  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  Act. H o w e v e r ,

,,pertinent a u t h o r i t y  r e a d i l y  e s t a b l i s h e s  the c o u r t ' s  j u r i s d i c t i o n  as 

i|
jto t h a t  i s s u e  as  well.
ij

I n  G o l d e n  S t a t e  T r a n s i t  Corp. v. C i t y  of Los A n g e l e s

(Golden S t a t e  I I ] . ___  U.S. ____ 110 S.Ct. 444, 450, 107 L . E d . 2 d  420

(1989) t h e  C o u r t  e x p l a i n e d  t h a t  in s i t u a t i o n s  s u c h  as i n v o l v e d  here, 

t h e  N a t i o n a l  L a b o r  R e l a t i o n s  B o a r d  h a s  n e i t h e r  a u t h o r i t y  n o r  

j u r i s d i c t i o n :

A l t h o u g h  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  B o a r d  h a s  

e x c l u s i v e  j u r i s d i c t i o n  to p r e v e n t  a n d  r e m e d y  

u n f a i r  l a b o r  p r a c t i c e s  b y  e m p l o y e r s  a n d  u n i ons, 

it h a s  no a u t h o r i t y  to  a d d r e s s  c o n d u c t

4 E R I S A  i s s u e s  a r e  not a d d r e s s e d  h e r e i n  b e c a u s e  of the 
e x i s t e n c e  of a n  a p p a r e n t  m a t e r i a l  issue of fact.

o e l a n e y .  w i l e s .  'Memorandum in S u p p o r t  o f  M o t i o n  for S u m m a r y  J u d g m e n t  
h a v e s , r e i t m a n  :jCase No. A 9 1 - 0 0 1  C i v i l  Pa g e  8
a BRUBAKER. Inc . '

lum • • .1
>0#l Mill |.. .'CnUK I!
*NCH0C*( «5CA J 

(1071 7 SI



DELANEY.  W I LES .  
HAYES .  RE ITMAN 
1 BR UBA KER ,  I nc .

1UIT1 <00 
*007 ft(ST )•[ AvtnUf 
ANCHORACt. ALASKA 

is o ? i  : 7 » . j s « i

p r o t e c t e d  by  the N L R A  a g a i n s t  g o v e r n m e n t a l  

i n t e r f e r e n c e . 5 T h e r e  is thus no c o m p r e h e n s i v e  

e n f o r c e m e n t  s c h e m e  for p r e v e n t i n g  s t a t e  

i n t e r f e r e n c e  w i t h  f e d e r a l l y  p r o t e c t e d  l a b o r  

r i g h t s  t h a t  w o u l d  f o r e c l o s e  the § 1983 remedy.

N o r  c a n  t h e r e  be  a n y  s u b s t a n t i a l  q u e s t i o n  that 

o u r  h o l d i n g  in G o l d e n  S t a t e  I t h a t  the c i t y ' s
I

c o n d u c t  w a s  p r e - e m p t e d  was w i t h i n  the
i

•j
■i c o m p e t e n c e  o f  t h e  j u d i c i a r y  to e nforce.
,t

R a t h e r ,  t h e  c i t y  a r g u e s  that it c a n n o t  b e  h e l d  

l i a b l e  u n d e r  § 1983 b e c a u s e  its c o n d u c t  d i d  not
j*

ij v i o l a t e  a n y  r i g h t s  s e c u r e d  b y  the NLRA. O n  the
j

b a s i s  o f  o u r  p r e v i o u s  cases, w e  r e j e c t  this 

a r g u m e n t .  W e  a g r e e  w i t h  p e t i t i o n e r  t h a t  it is 

t h e  i n t e n d e d  b e n e f i c i a r y  of a s t a t u t o r y  s c h e m e  

t h a t  p r e v e n t s  g o v e r n m e n t a l  i n t e r f e r e n c e  w i t h  

t h e  c o l l e c t i v e - b a r g a i n i n g  p r o c e s s  -‘an d  t h a t  the 

N L R A  g i v e s  i t  r i g h t s  e n f o r c e a b l e  a g a i n s t  

g o v e r n m e n t a l  i n t e r f e r e n c e  in an a c t i o n  u n d e r  §

1983.

T h e  C o u r t ' s  f o o t n o t e  5 is i l l u m i n a t i n g .  It provides: 

T h e  C o u r t  of  A p p e a l s  w a s  thus

iMemorandum in Support of Motion for Summary Judgment
jjCase No. A91-001 Civil Page 9
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m i s t a k e n  in r u l i n g  that b e c a u s e  the 

N L R B  has e x c l u s i v e  j u r i s d i c t i o n  to
i
.! r e d r e s s  v i o l a t i o n s  of t h e  N L R A  byI

;i l a b o r  a n d  m a n g e m e n t ,  t h e  f e d e r a l
I
;! c o u r t s  d o  n o t  h a v e  j u r i s d i c t i o n  to

a d d r e s s  c l a i m s  of  g o v e r n m e n t a l
<
! i n t e r f e r e n c e  w i t h  i n t e r e s t s  p r o t e c t e d

;i
:| b y  the Act. O u r  c a s e s  h a v e
.1 
ii

r e p e a t e d l y  s t r e s s e d  t h e  d i s t i n c t i o n s  

Ij b e t w e e n  t h e  t w o  t y p e s  of c l a ims, s e e
i

B r o w n  v. H o t e l  E m p l o y e e s ,  468 U.S.
•I

491, 503, 104 S.Ct. 3179, 3136, 82

L . E d . 2 d  373 (1984) ; M a c h i n i s t s  v.

W i s c o n s i n  E m p l o y m e n t  R e l a t i o n s  

Co m m'n, 427 U.S. 132, 145, n. 6, 96 

S.Ct. 2548, 2555, n. 6, 49 L . E d . 2 d

396 (1976); R a i l r o a d  T r a i n m e n  v.

T e r m i n a l  Co., 394 U.S. 369, 382, n.

17, 89 S.Ct. 1109, 1117, n. 17, 22

L . E d . 2d 344 (1969).

110 S.Ct. at 450, n* 5.

A c c o r d i n g l y ,  t h i s  c o u r t  d o e s  h a v e  j u r i s d i c t i o n  to a d d r e s s

:Memorandum in Support of Motion for Summary Judgment
!;case No. A91-001 Civil Page 10
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I
!
:jthe c l a i m  t h a t  t h e  C i t y  has i m p r o p e r l y  i n t e r f e r e d  w i t h  i n t e r e s t s

!p r o t e c t e d  b y  the NLRA.
j

B. S U M M A R Y  J U D G M E N T  

S u m m a r y  j u d g m e n t  is a p p r o p r i a t e  w h e r e  t h e r e  is no g e n u i n e  

jdispute as to t h e  m a t e r i a l  facts, a n d  the m o v a n t  is e n t i t l e d  to
•t

.judgment b a s e d  o n  t h e  u n d i s p u t e d  f a c t s  as a m a t t e r  o f  law. J u n o  v.
;i

;'F M C  Corp. . 755 F . 2 d  708, 710 (9th Cir. 1985); F e d . R . C i v . P .  56(c).

:;Material f a c t s  a r e  t h o s e  w h i c h  m a y  a f f e c t  the o u t c o m e  of the case.*
(i
;!A n d e r s o n  v. L i b e r t y  Lobby. Inc. . 477 U.S. 242, 248, 106 S.Ct. 2505,
•j
■J2510, 91 L . E d . 2 d  202 (1986). A  g e n u i n e  d i s p u t e  e x i s t s  w h e r e  t h e r e  

j is s u f f i c i e n t  e v i d e n c e  for a r e a s o n a b l e  j u r y  to r e t u r n  a v e r d i c t  for
i
]t h e  n o n - m o v i n g  pa r t y .  Id.
II

In t h i s  case, the p a r t i e s  h a v e  s t i p u l a t e d  to t h e  m a t e r i a l  

I facts, l e a v i n g  no g e n u i n e  d i s p u t e  t o  be r e s o l v e d  b y  a jury. T h e  

Jcase is t h u s  r i p e  f o r  d e c i s i o n  b y  t h e  c o u r t  on t h i s  motion.

C. P R E L I M I N A R Y  I N J U N C T I O N  

j It a p p e a r s  t h e  c o u r t  w i l l  b e  a b l e  to r e s o l v e  this m a t t e r

o n  t h e  m o t i o n  f o r  s u m m a r y  j u d g m e n t .  If so, t h e  p l a i n t i f f s  r e q u e s t

jas p a r t  of t h e i r  r e l i e f  t h a t  t h e  c o u r t  perman' :ly e n j o i n
l
( e n f o r c e m e n t  of  the I B E W  s i g n a t o r y  r e q u i r e m e n t .  -cwever, the
I
•|court d i s c e r n s  g e n u i n e  i s s u e s  of  m a t e r i a l  fact, o r  r e q u i r e s  

;a d d i t i o n a l  time to r e s o l v e  t h e  m a t ter, the p l a i n t i f f s  r e q u e s t  the
Ii
\
!l
.Memorandum in Support of Motion for Summary Juugment
;Case No. A91-001 Civil Page 11
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jcourt i s s u e  a p r e l i m i n a r y  i n j u n c t i o n  f o r b i d d i n g  e n f o r c e m e n t  of the 

•I
j I B E W  s i g n a t o r y  r e q u i r e m e n t .

•j In e v a l u a t i n g  a m o t i o n  for a p r e l i m i n a r y  i n junction, the

;court m u s t  e x a m i n e  f o u r  e l e m e n t s .  T h e  d e f i n i t i v e  e l u c i d a t i o n  of 

i t h e s e  e l e m e n t s ,  a n d  t h e i r  r e l a t i v e  i m p o r t a n c e ,  is s e t  f o r t h  in S t a t e
I*

;o f  A l a s k a  v. N a t i v e  V i l l a g e  of  V e n e t i e . 856 F . 2 d  1334, 1 3 8 8-89 (9th

:Cir. 1988) :

T r a d i t i o n a l l y , t h e r e  a r e  four f a c t o r s  to  be 

c o n s i d e r e d  b e f o r e  a c o u r t  d e c i d e s  to g r a n t  or 

d e n y  p r e l i m i n a r y  i n j u n c t i v e  relief:

1) T h e  l i k e l i h o o d  of t h e  p l a i n t i f f ' s  

s u c c e s s  o n  t h e  m e r i t s ;

2) t h e  t h r e a t  of i r r e p a r a b l e  h a r m  t o  the 

p l a i n t i f f  if t h e  i n j u n c t i o n  is n o t  imp o s e d ;

3) t h e  r e l a t i v e  balance, of t h i s  h a r m  to 

t h e  p l a i n t i f f  a n d  t h e  h a r m  to t h e  d e f e n d a n t  if 

t h e  i n j u n c t i o n  is imp o s e d ;  and

4) t h e  p u b l i c  interest.

S e e  L o s  A n g e l e s  M e m o r i a l  C o l i s e u m  C o m m i s s i o n  v. 

N a t i o n a l  F o o t b a l l  L e a g u e . 634 F . 2 d  1197, 1200

(9th Cir. 1980) ; 11 C. W r i g h t  & A. Hiller,

F e d e r a l  P r a c t i c e  and P r o c e d u r e . § 2948 at 430-

■i
o e l a n e y . w i l e s .  " M e m o r a n d u m  in S u p p o r t  of  M o t i o n  for S u m m a r y  J u d g m e n t  
h a y e s .  r e i t m a n  ^Case No. A 9 1 - 0 0 1  C i v i l  Pa g e  12
* BR UBA KER .  H e .  ]
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:l In W a r m  S p r i n g s  P a m  T n s k  F o r c e  v. G r i b b l e .
|i

565 F. 2 d  549, 551 (9th Cir. 1977), t h i s  c o u r t  

t r e a t e d  f a c t o r s  t w o  and t h r e e  a b o v e  as a s i n g l e  

'j f a c t o r  (citing A l p i n e  L a kes P r o t e c t i o n  S o c i e t y
l;
;j v. S c h l a p f e r . 518 F . 2 d  1089, 10 9 0  (9th Cir.

1975)), a n d  f u r t h e r  n o t e d  t h a t  f a c t o r  fo u r  is 

bu t  o n e  m o r e  i n t e r e s t  to be b a l a n c e d  a l o n g  w i t h  

t h e  i n t e r e s t s  of  t h e  par t i e s .  Id. Thus, t h e r e  

| e s s e n t i a l l y  a r e  o n l y  t w o  f a c t o r s  to be

c o n s i d e r e d :  T h e  l i k e l i h o o d  of t h e  p l a i n t i f f ' s

i
s u c c e s s  on t h e  m e r i t s ;  and, t h e  r e l a t i v e  

b a l a n c e  of  p o t e n t i a l  h a r d s h i p s  to the
;i

p l a i n t i f f ,  d e f e n d a n t ,  a n d  public.

T h e s e  t w o  f a c t o r s  h a v e  b e e n  e m p l o y e d  in a
II

t e s t  f r a m e d  in t h e  a l t e r n a t i v e .  B a s i c a l l y ,  

p l a i n t i f f s  a r e  e n t i t l e d  to  p r e l i m i n a r y  

i n j u n c t i v e  r e l i e f  if:

1) T h e y  d e m o n s t r a t e

-) a p r o b a b l e  s u c c e s s  on the

31 (1973) .

merits, and

oelaney, wiles ( M e m o r a n d u m  in S u p p o r t  of M o t i o n  for S u m m a r y  J u d g m e n t  
hayes. reitman ;case No. A 9 1 - 0 0 1  C i vil Pace 13
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j a p o s s i b i l i t y  of i r r e p a r a b l e  

injury;

2) o r  if t h e y  d e m o n s t r a t e

. a fa i r  c h a n c e  of s u c c e s s  on the

m e r i t s  (i.e. s e r i o u s  q u e s t i o n s  are 

r a i s e d ) , a n d

-j t h e  b a l a n c e  o f  h a r d s h i p s  ti p s

! s h a r p l y  in  t h e i r  favor.

S e e  L o pez v. H e c k l e r . 713 F . 2 d  1432, 1435 

(9th Cir. 1983) ; M iss U n i v e r s e ,  Inc. v. 

'j F l e s h e r . 605 F . 2 d  1130, 1134 (9th Cir. 1979);
I;
ii
•| W i l l i a m  I n q l i s  & So n s  B a k i n g  C o m p a n y  v. ITT
•!
l! C o n t i n e n t a l  B a k i n a  C o m p a n y ,  I n c . , 526 F . 2 d  86,
I

88 (9th Cir. 1975).

I t  is s e t t l e d  t h a t  t h e  a l t e r n a t i v e s  in the
ii

a b o v e  t e s t  a r e  n o t  to  be t r e a t e d  as t w o  

s e p a r a t e  tests, b u t  rath e r ,  as " e x t r e m e s  of  a
Ii

s i n g l e  c o n t i n u u m . "  B e n d a  v. G r a n d  L o d g e  of 

I n t e r n a t i o n a l  A s s o c i a t i o n  of M a c h i n i s t s  & 

:| A e r o s p a c e  W o r k e r s , 584 F . 2 d  308, 315 (9th C i r
'I

1978), cert, d i s m i s s e d . 441 U.S. 937, 99 S.Ct,

:l•!
;i
^ M e m o r a n d u m  in S u p p o r t  o f  M o t i o n  for S u m m a r y  J u d g m e n t  
,C a s e  No. A 9 1 - 0 9 1  C i v i l  Page
i
l|11
I
i
i
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.j 2065, 60 L . E d .  2d 667 (1979). T h e  p r o p e r

,i
,! a p p r o a c h  is b e s t  s u m m a r i z e d  as follows:
i
j T h e  c r i t i c a l  e l e m e n t  in d e t e r m i n i n g  the t e s t  to

be  a p p l i e d  is t h e  r e l a t i v e  h a r d s h i p  to the
I

p a r t i e s .  If the b a l a n c e  of h a r m  t i p s  d e c i d e d l y  

t o w a r d  t h e  pla i n t i f f ,  t h e n  the p l a i n t i f f  n e e d

n o t  s h o w  as r o b u s t  a l i k e l i h o o d  of s u c c e s s  on

,\ ,

i t h e  m e r i t s  as w h e n  the b a l a n c e  t i p s  less
i

d e c i d e d l y .  A g u i r r e  v. C h u l a  V i s t a  S a n i t a r y

S e r v i c e . 542 F. 2 d  779 (9th Cir. 1976).

I d . ; see a l s o  I n g l i s . 526 F . 2 d  a t  88.

!
Thus, in o r d e r  to  o b t a i n  an i n j u n c t i o n ,  t h e  p l a i n t i f f s

■jmust d e m o n s t r a t e  s o m e  p e r s u a s i v e  c o m b i n a t i o n  of l i k e l y  s u c c e s s  on

j
I t h e  m e r i t s  a n d  l i k e l y  t h r e a t  of i r r e p a r a b l e  injury. In a d d i t i o n ,  

j t h e  c o u r t  s h o u l d  e x a m i n e  w h e t h e r  an i n j u n c t i o n  is in thr p u b l i c

i
! i n t e r e s t .
Ii
I

In t h e  i n s t a n t  case, p l a i n t i f f s‘ c a n  d e m o n s t r a t e  b o t h  

l i k e l y  s u c c e s s  on t h e  m e r i t s  and s u b s t a n t i a l  i r r e p a r a b l e  harm. In 

a d d i t i o n ,  t h e  p u b l i c  i n t e r e s t  c o m p e l s  the i s s u a n c e  o f  an  i n j u n c t i o n  

in t h i s  m a t t e r .

If t h e  i n j u n c t i v e  r e l i e f  is not g r a n t e d ,  p l a i n t i f f s  wi l l  

jbe p r e c l u d e d  fr o m  e v e n  b i d d i n g  on the $14 m i l l i o n  P r o j e c t .  In /iew

II
ij
[Memorandum in Support of Motion for Summary Judgment
.Case No. A91-001 Civil Page 15



of the u n c e r t a i n t i e s  of the b i d d i n g  pr ocess, it is v e r y  d i f f i c u l t  to 

; e s t i m a t e  t h e  l o s s e s  w h i c h  wi l l  be s u f f e r e d  by I r b y  and Irby/AUC, the 

'two p l a i n t i f f s  f u l l y  q u a l i f i e d  to bid on the Project, e x c e p t  for the 

„I B E W  s i g n a t o r y  r e q u i r e m e n t .
i

A s  is f u r t h e r  a l l e g e d  in the C o m p l a i n t  a n d  d e m o n s t r a t e d  in 

:this M e m o r a n d u m ,  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  w o r k s  a d e n i a l  of 

p l a i n t i f f s '  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  r i g h t s .  T h e  c o n s t i t u t i o n a l
«

^ d e privation, w i t h o u t  more, c o n s t i t u t e s  i r r e p a r a b l e  injury. See,
i
e.g. . E l r o d  v. B u r n s . 427 U.S. 347, 373, 96 S.Ct. 2673, 2690, 49

•i
>;L.Ed.2d 547 (1976) ( O p i n i o n  of Brennan, J.) ("The lo s s  o f  F i rst

A m e n d m e n t  f r e e doms, for e v e n  m i n i m a l  p e r i o d s  of time, u n q u e s t i o n a b l y  

c o n s t i t u t e s  i r r e p a r a b l e  injury."). S e e  a l s o  G o l d e n  S t a t e  T r a n s i t  

'■Corp. v. C i t y  o f  Los A n g e l e s  (Golden S t a t e  I) . 475 U.S. 608, 106

S.Ct. 1395, 89 L . E d . 2 d  616 (1986) ( e n j o i n i n g  l o c a l  g o v e r n m e n t  a c t i o n  

p r e e m p t e d  b y  N L R A ) ; G e n e r a l  E l e c t r i c  Co. v. N e w  Y o r k  S t a t e  Dept, of 

Ij L a b o r . 8 9 1  F . 2 d  25 (2d Cir. 1989) ( a u t h o r i z i n g  i n j u n c t i o n  a g a i n s t  

s t a t e  lav/ p r e e m p t e d  b y  ERISA) ; H y d r o s t o r a g e . Inc. v. N o r t h e r n  

I C a l i f o r n i a  B o i l e r m a k e r s  Local J o i n t  A p p r e n t i c e s h i p  C o m m i t t e e . 685

F . S u p p .  7 1 8  (N.D. Cal. 1988), a f f ' d  891 F . 2 d  719 (9th Cir. 1989)

( i n j u n c t i o n  g r a n t e d  on b o t h  N L R A  and E R I S A  g r o u n d s ) .

III. T H E  I B E W  S I G N A T O R Y  R E Q U I R E M E N T  V I O L A T E S  FEDERAL, 
S T A T E  A N D  L O C A L  C O N S T I T U T I O N A L  A N D  S T A T U T O R Y  
P R O V I S I O N S .

O E L A N E Y .  W I L E S .  

H A Y E S .  R E IT M A N  

4 B R U B A K E R .  I%C.
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F ederal, s t a t e  and local laws p r o t e c t  the p l a i n t i f f s  from
j
jedicts s u c h  as the I B E W  s i g n a t o r y  r e q u i r e m e n t .  In p a r t i c u l a r ,  42 

.U.S.C. § 1983 s p e c i f i c a l l y  a u t h o r i z e s  a c i v i l  a c t i o n  for d e p r i v a t i o n  

'of r i g h t s  s e c u r e d  b y  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and federal 

laws.

T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  v i o l a t e s  the equal 

p r o t e c t i o n  a n d  d u e  p r o c e s s  r i g h t s  of t h e  p l a i n t i f f s .  The 

r e q u i r e m e n t  a l s o  v i o l a t e s  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t  ( N L R A ) , 

t h e  E m p l o y e e  R e t i r e m e n t  I n c o m e  S e c u r i t y  A c t  ( E R I S A ) , a n d  t h e  S h e r m a n  

A n t i t r u s t  Act. In a d d i t i o n  to f e d e r a l  laws, t h e  r e q u i r e m e n t  

.'{violates t h e  C o d e  o f  t h e  C i t y  of Sewa r d .
I

T h i s  c o u r t  is e m p o w e r e d  to d e c l a r e  t h e  r i g h t s  of the

■'parties u n d e r  t h e  D e c l a r a t o r y  J u d g m e n t  Act, a n d  to e n t e r  an
■!• i
i n j u n c t i o n  f o r b i d d i n g  e n f o r c e m e n t  o f  the I B E W  s i g n a t o r y  r e q u i r e m e n t .

T h e  c o u r t  s h o u l d  a l s o  e n t e r  j u d g m e n t  a w a r d i n g  a t t o r n e y  fees and

c o s t s  t o  t h e  p l a i n t i f f s  as a u t h o r i z e d  in 42 U. S . C .  § 1985.

A. T H E  P L A I N T I F F S  H A V E  A S S E R T E D  A  V A L I D  C L A I M  
U N D E R  42 U.S.C. § 1983.

C o n g r e s s  h a s  p r o v i d e d  a r e m e d y  for p e r s o n s  w h o s e  federal

r i g h t s  h a v e  b e e n  v i o l a t e d .  42 U.S.C. § 1983 p r o v i d e s :

S e c t i o n  1 9 8 3 .  C i v i l  a c t i o n  f o r  d e p r i v a t i o n  o f  r i g h t s .

E v e r y  p e r s o n  who, u n d e r  c o l o r  of any

s t a t u t e ,  o r d i n a n c e ,  r e g u l a t i o n ,  custom, or

•I
oelaney. wiles. ; M e m o r a n d u m  in S u p p o r t  of M o t i o n  for S u m m a r y  J u d g m e n t  
h a y e s  r e i t m a n  Ca s e  No. A 9 1 - 0 0 1  C i v i l  Pa g e  17
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usage, of a n y  S t a t e  or T e r r i t o r y  or  the 

D i s t r i c t  of Columbia, subjects, o r  c a u s e s  to be

| s u b j e c t e d ,  a n y  c i t i z e n  o f  the U n i t e d  S t a t e s  or
'!

o t h e r  p e r s o n  w i t h i n  the j u r i s d i c t i o n  t h e r e o f  to 

t h e  d e p r i v a t i o n  of any rights, p r i v i l e g e s ,  or 

j i m m u n i t i e s  s e c u r e d  b y  the C o n s t i t u t i o n  a n d

laws, s h a l l  b e  l i a b l e  t o  the p a r t y  i n j u r e d  in
i

a n  a c t i o n  at law, s u i t  in equity, o r  o t h e r

j!
p r o p e r  p r o c e e d i n g  for redress. F o r  t h e

I
p u r p o s e s  o f  t h i s  section, a n y  A c t  of C o n g r e s s  

a p p l i c a b l e  e x c l u s i v e l y  to t h e  D i s t r i c t  of 

C o l u m b i a  s h a l l  b e  c o n s i d e r e d  to b e  a s t a t u t e  of 

t h e  D i s t r i c t  of Columbia.

A n a l y s i s  o f  a c l a i m  u n d e r  § 1983 r e q u i r e s  a t w o  step 

i n q u i r y .  G o l d e n  S t a t e  T r a n s i t  Co. v. C i t y  of  Los A n g e l e s  (Golden

S t a t e  I I ) . ---  U.S.---- , 110 S.Ct. 444, 448, 107 L . E d . 2 d  420 (1989);

L i v a d a s  v. A u b r v . 749 F.Supp. 1 5 2 6 ,  (N.'D.Cal. 1990). "First,

t h e  p l a i n t i f f  m u s t  a s s e r t  t h e  v i o l a t i o n  of  a f e d e r a l  r i g h t , "  not 

m e r e l y  t h e  v i o l a t i o n  o f  f e d e r a l  law. G o l d e n  S t a t e  T T . n o  S.Ct. at 

448. T h i s  r e q u i r e s  an  a n a l y s i s  of s e v e r a l  fac t o r s :  (l) D o e s  the

p r o v i s i o n  in q u e s t i o n  c r e a t e  o b l i g a t i o n s  b i n d i n g  on t h e  g o v e r n m e n t a l  

unit, o r  d o e s  it m e r e l y  e x p r e s s  a c o n g r e s s i o n a l  p r e f e r e n c e  for

i
I
; M e m o r a n d u m  in S u p p o r t  of  M o t i o n  for S u m m a r y  J u d g m e n t  
; C a s e  No. A 9 1 - 0 0 1  C i v i l  P a g e  18
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c e r t a i n  k i n d s  o f  t r e a t m e n t ?  G o l d e n  S t a t e  I I . 110 S.Ct. at 448; 

P e n n h u r s t  S t a t e  S c h o o l  and Hospital v. H a l d e r m a n . 451 U.S. 1, 19,

101 S.Ct. 1531, 1541, 67 L . E d . 2 d  694 (1981). (2) Is the i n t e r e s t

a s s e r t e d  s u f f i c i e n t l y  c e r t a i n  t h a t  it is w i t h i n  t h e  c o m p e t e n c e  of 

t h e  j u d i c i a r y  t o  e n f o r c e ?  G o l d e n  S t a t e  I I . 110 S.Ct. a t  448; W r i g h t  

v. R o a n o k e  R e d e v e l o p m e n t  and H o u s i n g  A u t h o r i t y . 479 U.S. 418, 431- 

432, 107 S.Ct. 766, 7 75-776, 93 L . E d . 2 d  781 (1987). (3) Is the

p l a i n t i f f  a n  intended, b e n e f i c i a r y  of  the f e d e r a l  l a w ?  G o l d e n  S t a t e  

II, 110 S . Ct. a t  448; W r i g h t . 479 U.S., at  430, 107 S. C t . ,  at  774.

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  h e l d  t h a t  N L R A  c r e a t e s  

" r i g h t s "  in  l a b o r  a n d  m a n a g e m e n t  t h a t  a r e  p r o t e c t e d  a g a i n s t  

g o v e r n m e n t  i n t e r f e r e n c e .  G o l d e n  S t a t e  I I . 110 S.Ct. a t  4 4 9 -52, a n d  

s e e  d i s c u s s i o n  in s e c t i o n  B, below. F u r t h e r m o r e ,  t h e  C o u r t  h a s  a l s o  

h e l d  t h a t  w h e r e  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  B o a r d  d o e s  n o t  h a ^ e  

j u r i s d i c t i o n  o v e r  a m a t ter, a p a r t y  p r o t e c t e d  b y  the N L R A  m a y  s e e k  

r e d r e s s  i n  a § 1983 a c t i o n  in f e d e r a l  court. Id. F i n a l l y ,  an 

e m p l o y e r  is a p a r t y  i n t e n d e d  to b e  p r o t e c t e d  b y  t h e  NLRA.

T h e  s e c o n d  i n q u i r y  u n d e r  a § 1983 a n a l y s i s ,  o n c e  the

p l a i n t i f f  e s t a b l i s h e s  a p r i m a  f a c i e  c l a i m  u n d e r  t h e  s t a t u t e ,  is 

w h e t h e r  t h e  d e f e n d a n t  c a n  s h o w  C o n g r e s s  s p e c i f i c a l l y  f o r e c l o s e d  a 

r e m e d y  u n d e r  § 1983 b y  p r o v i d i n g  a c o m p r e h e n s i v e  e n f o r c e m e n t

m e c h a n i s m  f o r  p r o t e c t i o n  o f  t h e  f e d e r a l  right. G o l d e n  S t a t e  I I . n o

i
l M e m o r a n d u m  in S u p p o r t  of M o t i o n  for S u m m a r y  J u d g m e n t  
jCase No. A 9 1 - 0 0 1  C i v i l  P a g e  19
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S.Ct. at 448; S m i t h  v. R o b i n s o n. 468 U.S. 992, 1005 n.9, 104 S.Ct. 

3457, 3464 n.9, 82 L . E d . 2 d  746 (1984). T h e r e  is no s u c h  m e c h a n i s m  

u n d e r  t h e  f a c t s  o f  t h i s  case.

M o r e o v e r ,  the p l a i n t i f f s '  r i g h t s  a r e  a l s o  p r o t e c t e d  u n d e r  

t h e  e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  c l a u s e s  o f  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n ,  a n d  t h e  S h e r m a n  A n t i t r u s t  Act. C f . H v d r o s t o r a c r e . Inc. 

v. N o r t h e r n  C a l i f o r n i a  B o i l e r m a k e r s  L o c a l  J o i n t  A p p r e n t i c e s h i p  

C o m m i t t e e . 685 F.Supp. 718 (N.D. Cal. 1988), a f f ' d . 891 F . 2 d  719

(9th Cir. 1989) .

T h u s ,  all of t h e  f a c t o r s  are r e a d i l y  s a t i s f i e d  in th i s  

case. T h e  p l a i n t i f f s  a r e  e n t i t l e d  to d a m a g e s  f o r  t h e  v i o l a t i o n  of 

t h e i r  r i g h t s ,  a n d  t o  an a w a r d  cf a t t o r n e y  fe e s  a n d  c o s t s  p u r s u a n t  to 

42 U.S . C .  § 1985.

B. T H E  N A T I O N A L  L A B O R  R E L A T I O N S  A C T  P R O H I B I T S  T H E  
I B E W  S I G N A T O R Y  R E Q U I R E M E N T  - IN L E T T I N G  P U B L I C  
P R O J E C T S  TO  BID.

T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  s e e k s  to  i m p o s e  a l a b o r  

a g r e e m e n t  o n  e m p l o y e r s  w h o  w i s h  t o  b i d  o n  t h e  P r o j e c t  e v e n  if the 

u n i o n  is n o t  t h e  c e r t i f i e d  b a r g a i n i n g  r e p r e s e n t a t i v e  o f  the 

e m p l o y e r ' s  e m p l o y e e s .  T h e  City, as a s t a t e  e n t i t y ,  is f o r b i d d e n  

f r o m  s o  d o i n g  b y  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t  ( N L R A ) .

T h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t  o c c u p i e s  t h e  f i e l d  of 

i n t e r s t a t e  c o m m e r c e  in labor, e x c e p t  w h e r e  m a t t e r s  o f  p u r e l y  local

Memorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil Page 20
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c o n c e r n  a l l o w  for l o c a l  g o v e r n a n c e .  G u s s  v. U t a h  L a b o r  R e l a t i o n s  

B oard, 353 U.S. 1, 3, 77 S.Ct. 590, 599, 1 L . E d . 2 d  601 (1957). The 

a r e a s  of  l o c a l  c o n c e r n  a r e  limited, and do not i n c l u d e  t h e  a u t h o r i t y  

to m a n d a t e  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  a p r i v a t e  

e m p l o y e r  a n d  a l a b o r  un i o n .

C o n g r e s s  h a s  s e e n  fit t o  l e a v e  to  the e c o n o m i c  m a r k e t s  the 

i s s u e  o f  w h e t h e r  an  e m p l o y e r  c o m e s  to t e r m s  w i t h  a l a b o r  union. 

G o l d e n  S t a t e  I . 475 U.S. a t  616, 106 S.Ct. at 1 3 9 9 - 1 4 0 0 .  T h e  I B E W  

s i g n a t o r y  r e q u i r e m e n t  i m p o s e s  u p o n  e v e r y  b i d d e r - e m p l o y e r  the 

o b l i g a t i o n  n o t  o n l y  t o  b a r g a i n  w i t h  the IBEW, b u t  t o  c o m e  t o  an 

a g r e e m e n t .  T h a t  e d i c t  is p r e - e m p t e d  b y  the NLRA.

T h e  N L R A  o n l y  r e q u i r e s  an e m p l o y e r  t o  b a r g a i n  w i t h  the 

p r o p e r l y  s e l e c t e d  r e p r e s e n t a t i v e  of its e m p l o y e e s .  N L R A  § 8(a)(5), 

29 U. S . C .  § 1 5 8 ( a ) ( 5 ) .  Indeed, it is an u n f a i r  l a b o r  p r a c t i c e  for 

an e m p l o y e r  t o  c o e r c e  e m p l o y e e s  in the e x e r c i s e  of t h e i r  r i g h t s  to 

o r g a n i z e  a n d  s e l e c t  a un i o n ,  or  n o t  to o r g a nize, as t h e y  s e e  fit. 

N L R A  § 8( a ) ( 1 ) ,  29 U . S . C .  § 158(a)(1).

T h e  p r o p e r  r e p r e s e n t a t i v e  of t h e  e m p l o y e e s  is t h a t  

d e s i g n a t e d  o r  s e l e c t e d  b y  t h e  m a j o r i t y  of the e m p l o y e e s  in a 

b a r g a i n i n g  unit. N L R A  § 9(a), 29 U.S.C. § 159(a). In this

i n s t a n c e ,  n o  b a r g a i n i n g  r e p r e s e n t a t i v e  h a s  b e e n  d e s i g n a t e d  or 

s e l e c t e d ,  y e t  t h e  C i t y  o f  S e w a r d  is f o r c i n g  w o u l d - b e  b i d d e r s  to deal

Memorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil Page 21
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E v e n  if w o u l d - b e  b i d d e r s  c o u l d  be f o r c e d  to b a r g a i n  in 

g o o d  f a i t h  w i t h  t h e  IBEW, t h e y  c a n  n o t  be f o r c e d  to c o m e  to an 

a g r e e m e n t  o r  t o  a c c e p t  a s p e c i f i c  p r e - d e s i g n a t e d  a g r e e m e n t .  N L R A  

r e q u i r e s  o n l y  t h a t  t h e  p a r t i e s  b a r g a i n  in g o o d  faith, n o t  t h a t  t h e y  

c o m e  to a n  a g r e e m e n t . 5 N L R A  § 8(d), 29 U.S.C. § 158( a ) ( 5 )  and (d) . 

G o l d e n  S t a t e  I . 475 U . S., a t  616, 106 S.Ct., a t  1399.

T h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  Art. VI, cl. 2, p r o v i d e s  

t h a t  t h e  l a w s  of  t h e  U n i t e d  S t a t e s  "s h a l l  be t h e  s u p r e m e  l a w  of the 

l a n d . " 6 U n d e r  t h e  S u p r e m a c y  clause, s t a t e  a n d  l o c a l  laws, t o g e t h e r  

w i t h  p o l i c i e s  w h i c h  c o n f l i c t  w i t h  t h e  NLRA, a r e  u n e n f o r c e a b l e  a n d  

t h e  p r o p e r  s u b j e c t  of  a d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i v e  relief.

" T h e  [ U n i t e d  S t a t e s  S u p r e m e ]  C o u r t  h a s  a r t i c u l a t e d  two 

d i s t i n c t  N L R A  p r e - e m p t i o n  p r i n c i p l e s . "  M e t r o p o l i t a n  Ins. Co. v.

exclusively with the IBEW Local 1547.

0 T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is t h u s  w h o l l y  i n c o n s i s t e n t  
w i t h  t h e  N L RA. F u r t h e r ,  t h e  I B E W  h a s  an o b v i o u s  a n d  e n o r m o u s  
a d v a n t a g e  in a n y  s u c h  n e g o t i a t i o n s ,  s i n c e  t h e  p r o s p e c t i v e  b i d d e r  is 
c o m p e l l e d  t o  r e a c h  a n  a g r e e m e n t  w i t h  t h e  I B E W  in o r d e r  t o  b i d  on 
t h e  Pro j e c t .

6 U n i t e d  S t a t e s  C o n s t i t u t i o n ,  Art. VI, c.l. 2, p r o v i d e s :

T h i s  C o n s t i t u t i o n ,  a n d  the laws of t h e  U n i t e d  S t a t e s  
w h i c h  s h a l l  b e  m a d e  in p u r s u a n c e  t h e r e o f ;  a n d  a l l  t r e a t i e s  
m ade, o r  w h i c h  s h a l l  b e  made, u n d e r  t h e  a u t h o r i t y  o f  t h e  
U n i t e d  S t a t e s ,  s h a l l  b e  the s u p r e m e  l a w  of  t h e  land; a n d  
t h e  j u d g e s  in e v e r y  s t a t e  s h a l l  b e  b o u n d  t h e r e b y ,  a n y t h i n g  
in t h e  C o n s t i t u t i o n  o r  laws of a n y  s t a t e  to t h e  c o n t r a r y  
n o t w i t h s t a n d i n g .

Memorandum in Support of Motion for Summary Judgment
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( (

M a s s a c h u s e t t s . 471 U.S. 724, 748, 105 S.Ct. 2380, 2394, 85 L . E d . 2 d

728 (1985); G o l d e n  S t a t e  T r a n s i t  Co. v. C i t y  of Los A n g e l e s  (Golden 

S t a t e  I ) . 475 U.S. 608, 613, 106 S.Ct. 1395, 1398, 89 L . E d . 2 d  616

(1986); A s s o c i a t e d  B u i l d e r s  and C o n t r a c t o r s  of Mass. v. Mass. W a t e r

R e s o u r c e s  A u t h o r i t y . ---  F . 2 d   , 135 L . R.R.M. (BNA) 22713, 59

U . S . L . W .  2266, 1 9 9 0 - 2  T r a d e  C a s e s  69,229, 1990 W e s t L a w  163312, at 

p . 6 (1st Cir. 1990), o p i n i o n  v a c a t e d  a n d  r e h e a r i n g  en b a n c  gra n t e d .

First, t h e  s o - c a l l e d  G a r m o n  p r e - e m p t i o n  r u l e  " p r o h i b i t s  

S t a t e s  f r o m  r e g u l a t i n g  ' a c t i v i t y  t h a t  the N L R A  p r o t e c t s ,  p r o h i b i t s ,  

o r  a r g u a b l y  p r o t e c t s  o r  p r o h i b i t s , W i s c o n s i n  Dept, of I n d u s t r y  v. 

G o u l d  I n c . . 475 U.S. 282, 286, 106 S.Ct. 1057, 1061, 89 L . E d . 2 d  223

(1986), c i t i n g  Sa n  D i e g o  B u i l d i n g  T r a d e s  C o u n c i l  v. G a n n o n . 359 U.S. 

236, 79 S .Ct. 773, 3 L . E d . 2 d  775 (1959).

S e c o n d ,  t h e  s o - c a l l e d  M a c h i n i s t s  r u l e  " p r e c l u d e s  s t a t e  a n d  

m u n i c i p a l  r e g u l a t i o n  ' c o n c e r n i n g  c o n d u c t  t h a t  C o n g r e s s  i n t e n d e d  t o  

b e  u n r e g u l a t e d .  M e t r o p o l i t a n  Li f e  Ins. Co. v. M a s s a c h u s e t t s . 4 7 1  

U.S., a t  749, 105 S.Ct., at  2394, c i t i n g  M a c h i n i s t s  v. W i s c o n s i n  

m o l o v m e n t  R e l a t i o n s  C o m m ' n , 427 U.S. 132, 96 S.Ct. 2548, 49 L . E d . 2 d

396 (1976).

W h i l e  t h e  G a r m o n  ru l e  m a y  h a v e  a p p l i c a t i o n  here, it is the 

M a c h i n i s t s  r u l e  w i t h  w h i c h  w e  a r e  p r i m a r i l y  c o n c e r n e d .  A l t h o u g h  the
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a r e a s  i n t e n t i o n a l l y  h a v e  b e e n  left "to b e  c o n t r o l l e d  by  the free 

p l a y  o f  e c o n o m i c  f o r c e s . "  M a c h i n i s t s , 427 U.S., at 140, 96 S.ct., 

a t  2553, q u o t i n g  N. L . R . B .  v. N a s h - F i n c h  C o . . 404 U.S. 138, 144, 92 

S.Ct. 373, 377, 30 L . E d . 2 d  328 (1971).

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  t a k e s  a d i m  v i e w  of 

g o v e r n m e n t  e f f o r t s  t o  r e g u l a t e  t h e  r i g h t s  o f  e m p l o y e r s  a n d  e m p l o y e e s  

as  t o  t h e  o r g a n i z a t i o n  a n d  r e c o g n i t i o n  of  l a b o r  u n i o n s ,  and 

n e g o t i a t i o n  o f  c o n t r a c t s .  In M a c h i n i s t s . an e m p l o y e r  a n d  a u n i o n  

w e r e  e n g a g e d  in c o l l e c t i v e  b a r g a i n i n g  o v e r  an e x p i r e d  c o n t r a c t .  T h e  

m e m b e r s  o f  t h e  u n i o n  e n g a g e d  in a c o n c e r t e d  r e f u s a l  to  w o r k  o v e r t i m e  

a n d  t h e  e m p l o y e r  f i l e d  a c h a r g e  w i t h  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  

B o a r d  c l a i m i n g  t h a t  s u c h  a c t i o n  w a s  a n  u n f a i r  l a b o r  p r a c t i c e .  T h e  

B o a r d  f o u n d  t h e  c o n c e r t e d  a c t i v i t y  w a s  n o t  an u n f a i r  l a b o r  p r a c t i c e .  

T h e  e m p l o y e r  h a d  s i m u l t a n e o u s l y  f i l e d  an u n f a i r  l a b o r  p r a c t i c e  

c o m p l a i n t  w i t h  t h e  W i s c o n s i n  E m p l o y m e n t  R e l a t i o n s  C o m m i s s i o n .  T h e  

C o m m i s s i o n  a g r e e d  w i t h  t h e  e m p l o y e r ,  a n d  f i l e d  a c e a s e  a n d  d e s i s t  

o r d e r  a g a i n s t  t h e  union. T h e  C o u r t  f o u n d  s u c h  c o n d u c t  w a s  m e r e l y  

o n e  o f  t h e  e c o n o m i c  w e a p o n s  a v a i l a b l e  to  u n i o n s  u n d e r  t h e  NLRA, a n d  

h e l d  t h e  s t a t e  l a w  a n d  C o m m i s s i o n  o r d e r  to be  p r e - e m p t e d  by  the 

NLRA.

O u r  d e c i s i o n s  s i n c e  B r i g g s - S t r a t t o n  h a v e  m a d e

it a b u n d a n t l y  c l e a r  t h a t  s t a t e  a t t e m p t s  to
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i n f l u e n c e  the s u b s t a n t i v e  t e r m s  of c o l l e c t i v e -  

b a r g a i n i n g  a g r e e m e n t s  are as i n c o n s i s t e n t  w i t h  

t h e  f e d e r a l  r e g u l a t o r y  s c h e m e  as a r e  s u c h  

a t t e m p t s  b y  t h e  N L R B  ... T h e  a v a i l a b i l i t y  o r  

n o t  of e c o n o m i c  w e a p o n s  t h a t  f e d e r a l  l a w  l e a v e s  

t h e  p a r t i e s  f r e e  t o  u s e  c a n n o t  " d e p e n d  u p o n  t h e  

f o r u m  in w h i c h  t h e  [opponent] p r e s s e s  its 

c l a i m s . "  ( C i t a t i o n  omitted.)

M a c h i n i s t s . 427 U.S., a t  153, 96 S.Ct., at 2559.

T h e  p r e e m p t i o n  s e t  f o r t h  in M a c h i n i s t s  w a s  r e i n f o r c e d  in 

W i s c o n s i n  Dept, o f  I n d u s t r y .  L a b o r  a n d  H u m a n  R e l a t i o n s  v. G o u l d  

Inc. . 475 U.S. 282, 106 S.Ct. 1057, 89 L . E d . 2 d  223 (1986). In

G o u l d , t h e  e m p l o y e r  c o n t e s t e d  a s t a t e  l a w  w h i c h  b a r r e d  s t a t e  

a g e n c i e s  f r o m  p u r c h a s i n g  " a n y  p r o d u c t  k n o w n  t o  b e  m a n u f a c t u r e d  o r  

s o l d  b y  a n y  p e r s o n s  o r  firm" n a m e d  on a l i s t  k e p t  b y  t h e  D e p a r t m e n t  

o f  I n d u s t r y  o f  p e r s o n s  o r  f i r m s  f o u n d  b y  t h e  N L R B  t o  h a v e  v i o l a t e d  

t h e  N L R A  in t h r e e  s e p a r a t e  c a s e s  w i t h i n  a 5 - y e a r  p e r i o d .  475 U.S., 

a t  283-84, 106 S.ct., a t  1059-60.

W i s c o n s i n  a t t e m p t e d  to d e f e n d  t h e  p o l i c y  b y  a r g u i n g  t h a t  

i t  w a s  n o t  u s i n g  its r e g u l a t o r y  o r  p o l i c e  p o w ers, b u t  r a t h e r  m e r e l y  

i ts s p e n d i n g  p o w ers. A s  a " m a r k e t  p a r t i c i p a n t , "  W i s c o n s i n  a r g u e d  

t h a t  it w a s  f r e e d  of  t h e  r e s t r i c t i o n s  o r d i n a r i l y  p l a c e d  on  s t a t e s  b y
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the C o m m e r c e  Clause. 475 U.S., at 289, 106 S.Ct., at 1062. T h e

C o u r t  n o t e d  t h a t  w h i l e  t h e  p o s i t i o n  of m a r k e t  p a r t i c i p a n t  d i d  free 

W i s c o n s i n  fr o m  c e r t a i n  C o m m e r c e  C l a u s e  p r o h i b i t i o n s ,  the b l a c k l i s t  

p o l i c y  w a s  " t a n t a m o u n t  t o  r e g u l a t i o n , "  a n d  f o r b i d d e n  by the NLRA:

N o t h i n g  in t h e  NLRA, o f  course, p r e v e n t s  

p r i v a t e  p u r c h a s e r s  f r o m  b o y c o t t i n g  l a b o r  law 

v i o l a t o r s .  B u t  g o v e r n m e n t  o c c u p i e s  a u n i q u e  

p o s i t i o n  of p o w e r  in o u r  s o ciety, a n d  its 

c o n d u c t ,  r e g a r d l e s s  of form, is r i g h t l y  s u b j e c t  

t o  s p e c i a l  r e s t r a i n t s .  O u t s i d e  the a r e a  of 

C o m m e r c e  C l a u s e  j u r i s p r u d e n c e ,  it is f a r  fr o m  

u n u s u a l  f o r  f e d e r a l  l a w  t o  p r o h i b i t  S t a t e s  fr o m  

m a k i n g  s p e n d i n g  d e c i s i o n s  in w a y s  t h a t  are 

p e r m i s s i b l e  f o r  p r i v a t e  p a r t i e s .  (Ci t a t i o n s  

o m i t t e d . )  T h e  NLRA, m o r e o v e r ,  h a s  l o n g  b e e n  

u n d e r s t o o d  t o  p r o t e c t  a r a n g e  of c o n d u c t  

a g a i n s t  s t a t e  b u t  n o t  p r i v a t e  i n t e r f e r e n c e .

( C i t a t i o n s  o m i t t e d . )  T h e  A c t  t r e a t s  s t a t e  

a c t i o n  d i f f e r e n t l y  f r o m  p r i v a t e  a c t i o n  not 

m e r e l y  b e c a u s e  t h e y  f r e q u e n t l y  t a k e  d i f f e r e n t  

forms, b u t  a l s o  b e c a u s e  in o u r  s y s t e m  S t a t e s  

s i m p l y  are d i f f e r e n t  f r o m  p r i v a t e  p a r t i e s  a n d
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h a v e  a d i f f e r e n t  r o l e  to play.

4 7 5  U . S., at  290, 106 S.Ct., at 1063.

G o l d e n  S t a t e  a l s o  p r o v i d e s  a n  e x a m p l e  of i m p r o p e r  

g o v e r n m e n t  i n t e r f e r e n c e  p r e e m p t e d  b y  t h e  NLRA. T h e  c a s e  i n v o l v e d  

t h e  C i t y  o f  L o s  A n g e l e s ,  w h i c h  h a d  i s s u e d  an  o p e r a t i n g  f r a n c h i s e  to 

a t a x i  c a b  c o m p a n y .  T h e  c o m p a n y  a p p l i e d  f o r  r e n e w a l  of the 

f r a n c h i s e .  W h i l e  t h e  a p p l i c a t i o n  w a s  p e n d i n g ,  t h e  c o m p a n y ' s  

e m p l o y e e s  w e n t  o u t  on s t r ike. T h e  C i t y  C o u n c i l  d e c l i n e d  t o  r e n e w  

t h e  f r a n c h i s e ,  b u t  s t a t e m e n t s  b y  t h e  C o u n c i l  P r e s i d e n t  i n d i c a t e d  

t h a t  t h e  C o u n c i l  w o u l d  v o t e  to  r e n e w  the f r a n c h i s e  if t h e  c o m p a n y  

s e t t l e d  its l a b o r  d i s p u t e  b e f o r e  t h e  f r a n c h i s e  exp i r e d .  T h e  d i s p u t e  

w a s  n o t  s e t t l e d ,  a n d  t h e  f r a n c h i s e  e x p i r e d .  G o l d e n  S t a t e  I . 475 

U.S. a t  609-11, 106 s.ct. a t  13 9 6 - 9 7 .  T h e  C o u r t  h e l d  t h a t  s u c h  

a c t i o n s  i n t e r f e r e d  w i t h  t h e  b a r g a i n i n g  p r o c e s s ,  a n d  w e r e  p r e e m p t e d  

b y  t h e  N L RA. I n  G o l d e n  S t a t e  I I . t h e  C o u r t  h e l d  t h e  e m p l o y e r  w a s  

e n t i t l e d  t o  b r i n g  a n  a c t i o n  a g a i n s t  t h e  C i t y  b a s e d  on 42 U.S.C. § 

1983.

T h i s  s a m e  p r i n c i p l e  w a s  r e c e n t l y  e n f o r c e d  in H v d r o s t o r a a e . 

Inc. v. N o r t h e r n  C a l i f o r n i a  B o i l e r m a k e r s  Local J o i n t  A p p r e n t i c e s h i p  

C o m m i t t e e . 685 F.Supp. 718 (N.D. Cal. 1988), a f f ' d . 891 F . 2 d  719

(9th Cir. 1989). C a l i f o r n i a  h a d  a d o p t e d  a s t a t u t e  r e q u i r i n g

e m p l o y e r s  t o  a b i d e  b y  c e r t a i n  t e r m s  of u n i o n  a p p r e n t i c e s h i p

(  (

Memorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil Page 27



O E L A N E Y .  W I L E S .  

H A Y E S .  R E I T M A N  

4  B R U B A K E R .  I n c .
1UIIC <00 

1001 olll AVInuC 
ANCHCBACC. ALASKA 

(907) 279OS0I

p r o g r a m s .  T h e  d i s t r i c t  c o u r t  h e l d  the N L R A  p r e - e m p t e d  the 

r e q u i r e m e n t :

By r e q u i r i n g  H y d r o s t o r a g e  to b e c o m e  a p a r t y  to 

c e r t a i n  p r o v i s i o n s  of t h e  B o i l e r m a k e r s '  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  t h e  [state] is 

i n t r u d i n g  i n t o  the a r e a  of c o l l e c t i v e  

b a r g a i n i n g  f r o m  w h i c h  C o n g r e s s  u n d e r  t h e  N L R A  

h a s  e x c l u d e d  it. As  t h e  C o u r t  e x p l a i n e d  in 

G o l d e n  S t a t e  T I T : the N L R A  r e q u i r e s  a n  e m p l o y e r  

a n d  a u n i o n  to  b a r g a i n  in g o o d  faith. B u t  it 

d o e s  n o t  r e q u i r e  t h e m  t o  r e a c h  an a g r e e m e n t .

685 F . S u p p .  a t  616.

In Charlescrate N u r s i n g  C e n t e r  v. R h o d e  I s l a n d . 723 F.Supp. 

859 (D.R.I. 1989), t h e  c o u r t  h e l d  t h e  N L R A  p r e - e m p t e d  a s t a t u t e

w h i c h  m a d e  it u n l a w f u l  for e m p l o y e r s  to u t i l i z e  t h e  s e r v i c e s  of 

t h i r d  p a r t i e s  in r e c r u i t i n g  or h i r i n g  s t r i k e  r e p l a c e m e n t s .  Again, 

t h e  c o u r t  f o u n d  t h a t  t h e  s t a t e  u n l a w f u l l y  p r o h i b i t e d  a c t i v i t y  w h i c h  

C o n g r e s s  i n t e n d e d  a s  a l e g i t i m a t e  e c o n o m i c  w e a p o n  for e m p l o y e r s '  u s e  

in c o l l e c t i v e  b a r g a i n i n g .

T h e  C i t y ' s  r e q u i r e m e n t  t h a t  b i d d e r s  b e  I B E W  s i g n a t o r i e s  

v i o l a t e s  t h e  N L R A  b y  d i c t a t i n g  n o t  o n l y  (1) t h a t  b i d d e r s  m u s t  de a l  

e x c l u s i v e l y  w i t h  the I B E W  (even if t h e i r  e m p l o y e e s  do  not so

(  (
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c h o o s e ) , b u t  (2) a l s o  d i c t a t i n g  t h a t  b i d d e r s  m u s t  c o m e  to terms w i t h  

t h e  IBEW. T h i s  is n o t  a m a t t e r  of  " p e r i p h e r a l  c o n c e r n "  in the 

e m p l o y e r - e m p l o y e e  r e l a t i o n s h i p .  R a t h e r  it is t h e  c o r e  c o n c e r n  of 

t h e  N LRA. S e e  G o l d e n  S t a t e  I . 475 U.S. a t  618 n.8, 106 S.Ct. at

14 0 0  n.8.

T h e  p r e - e m p t i v e  e f f e c t  of  t h e  M a c h i n i s t s  r u l e  a p p l i e s  

e q u a l l y  t o  s t a t e  a n d  l o c a l  g o v e r n m e n t s ,  a n d  it d o e s  n o t  m a t t e r  

w h e t h e r  t h e  g o v e r n m e n t  a c t s  t h r o u g h  g e n e r a l  law, c o u r t  o r d e r  or  

b i d d i n g  s p e c i f i c a t i o n s .  G o l d e n  S t a t e  I . 475 U.S. at  614 n.5, 106 

S.Ct. a t  13 9 8  n.5; A s s o c i a t e d  B u i l d e r s  and C o n t r a c t o r s  o f  Mass. v.

Mass. W a t e r  R e s o u r c e s  A u t h o r i t y . ---  F . 2 d   , 135 L.R . R . M .  (BNA)

22713, 59 U . S . L . W .  2266, 1990-2 T r a d e  C a s e s  5 69,229, 1990 W e s t L a w  

163312, a t  p . 6 n . 1 5  (1st Cir. 1990), o p i n i o n  v a c a t e d  a n d  r e h e a r i n g  

e n  b a n c  g r a n t e d .

In a d d i t i o n ,  it d o e s  n o t  m a t t e r  w h e t h e r  t h e  g o v e r n m e n t  

a c t s  as a m a r k e t  p a r t i c i p a n t  o r  a m a r k e t  r e g u l a t o r .  W i s c o n s i n  Dent, 

o f  I n d u s t r y  v. G o u l d  I n c . . 475 U.S. 282, 2 8 7 -88, 106 S.Ct. 1057, 

1061, 89 L . E d . 2 d  223 (1986); G o l d e n  S t a t e  I. 475 U . S., at 618, 106 

S.Ct., a t  1400; A s s o c i a t e d  B u i l d e r s  and C o n t r a c t o r s  of Mass. v. 

Mass. W a t e r  R e s o u r c e s  A u t h o r i t y , s u p r a .

F i n a l l y ,  a n d  s i g n i f i c a n t l y ,  the a l l e g e d  i m p o r t a n c e  o f  the 

g o v e r n m e n t ' s  c l a i m e d  p u r p o s e  is i r r e l e v a n t .  R a t her, the c o u r t
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f o c u s e s  o n  t h e  e f f e c t  o f  the g o v e r n m e n t  p o l i c y  on t h e  o p e r a t i o n  of 

f e d e r a l  l e g i s l a t i o n .  P e r e z  v. C a m p b e l l . 402 U.S. 637, 652, 91 S.ct. 

1704, 1712, 29 L . E d .2d 233 (1971); A s s o c i a t e d  B u i l d e r s  and

C o n t r a c t o r s  o f  Mass. v. Mass. W a t e r  R e s o u r c e s  A u t h o r i t y , s u p r a .

T h e  C i t y  and I B E W  m a y  a r g u e  t h e y  a r e  e x e m p t e d  f r o m  p r e­

e m p t i o n  b y  t h e  s o - c a l l e d  "h o t  c a r g o  p r o v i s i o n s " 7 o f  N L R A  § 8(e) and 

8(f), 29 U . S . C .  § 158(e) and (f). T h e s e  s e c t i o n s  m e r e l y  p e r m i t  

p r i v a t e  e m p l o y e r s  in t h e  c o n s t r u c t i o n  i n d u s t r y  t o  e n t e r  in t o  "hot 

c a r g o "  a g r e e m e n t s ,  a n d  t o  v o l u n t a r i l y  s i g n  u n i o n  a g r e e m e n t s  p r i o r  to 

a c t u a l l y  h i r i n g  e m p l o y e e s  o r  p r i o r  to t h e  u n i o n  o b t a i n i n g  m a j o r i t y  

st a tus. N L R B  v. I r o n w o r k e r s  L o c a l  1 0 3 . 434 U.S. 335, 98 S.Ct. 651, 

54 L . E d . 2 d  5 8 6  ( 1 9 7 7 ) 8 . T h i s  is no a u t h o r i t y  f o r  s t a t e  o r  l o c a l

A  " h o t  c a r g o  p r o v i s i o n "  h a s  b e e n  d e s c r i b e d  b y  t h e  N i n t h  
C i r c u i t  as  f o l l o w s :

A  " h o t  c a r g o  p r o v i s i o n , "  so n a m e d  b e c a u s e  of  t h e  p r e v a l e n c e  
a t  o n e  t i m e  of s u c h  p r o v i s i o n s  in T e a m s t e r s  U n i o n  
c o n t r a c t s ,  is an a g r e e m e n t  b e t w e e n  a u n i o n  a n d  a n  e m p l o y e r  
b y  w h i c h  t h e  e m p l o y e r  p r o m i s e s  n o t  to  u s e  t h e  m a t e r i a l s  or, 
a s  in t h i s  case, t h e  s e r v i c e s  of n o n u n i o n  e m p l o y e r s .

P a c i f i c  N o r t h w e s t  C h a p t e r  of A s s o c i a t e d  B u i l d e r s  & C o n t r a c t o r s .  
Inc. v. N . L . R . B . . 609 F . 2 d  1341, 1343 n . l  (9th Cir. 1979), on
r e h e a r i n g , 654 F . 2 d  13 0 1  (9th Cir. 1981), a f f i r m e d  in part, v a c a t p d  
in p a r t , W o e l k e  & R o m e r o  Framing. Inc. v. N . L . R . B . . 456 U.S. 645, 
102 S.Ct. 2071, 72 L . E d . 2 d  398 (1982).

8 T h e  C o u r t  o b s e r v e d  t h a t  any s u c h  a g r e e m e n t s  m u s t  b e  the 
p r o d u c t  o f  v o l u n t a r y  a n d  m u t u a l  n e g o t i a t i o n s :

C o n g r e s s  w a s  c a r e f u l  to m a k e  its i n t e n t i o n  c l e a r  t h a t  p r e -
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g o v e r n m e n t s  to r e s t r i c t  t h e  c o l l e c t i v e  b a r g a i n i n g  r i g h t s  of p r i v a t e  

e m p l o y e r s .  G o v e r n m e n t  a g e n c i e s  are e x p r e s s l y  e x c l u d e d  fr o m  c o v e r a g e  

u n d e r  t h e  NLRA. 29 U.S.C. § 152(2).

Thus, t h e  C i t y ' s  i m p o s i t i o n  of t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t  is p r e - e m p t e d  b y  the NLRA. A s  an a g e n t  of the s t a t e  

g o v e r n m e n t ,  t h e  C i t y  m a y  not, t h r o u g h  t h e  g u i s e  of  a c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t ,  i m p o s e  an o b l i g a t i o n  o n  e m p l o y e r s  w h i c h  

v i o l a t e s  t h e i r  r i g h t s  u n d e r  t h e  NLRA.

C. T H E  I B E W  S I G N A T O R Y  R E Q U I R E M E N T  V I O L A T E S  T H E  
S H E R M A N  A N T I T R U S T  A C T  A N D  T H E  L A N D R U M  G R I F F I N  
A M E N D M E N T S  T O  T H E  NLRA.

S e c t i o n  1 o f  t h e  S h e r m a n  A c t  p r o v i d e s :  " E v e r y  c o n t r a c t ,  

c o m b i n a t i o n  in t h e  f o r m  o f  t r u s t  or  o t h e r w i s e ,  in r e s t r a i n t  of  t r a d e  

o r  c o m m e r c e  a m o n g  t h e  s e v e r a l  states, o r  w i t h  f o r e i g n  n a t i o n s ,  is 

d e c l a r e d  t o  b e  i l l e g a l . . . "  15 U.S.C. § 1. T h e  S h e r m a n  A c t

p r e c l u d e s  c o n s p i r a c i e s  b e t w e e n  l a b o r  o r g a n i z a t i o n s  a n d  n o n - l a b o r  

o r g a n i z a t i o n s  d e s i g n e d  t o  r e d u c e  c o m p e t i t i o n .  S e e  C o n n e l l  Const. 

Co. v. P l u m b e r s  & S t e a m f i t t e r s  Local U n i o n  No. 1 0 0 . 421 U.S. 616, 95 

S.Ct. 1830, 44 L . E d . 2 d  418 (1975); A l l e n  B r a d l e y  Co. v. L o c a l  U n i o n  

No. 3. I n t ' l  B r o t h e r h o o d  o f  Elec. W o r k e r s . 325 U.S. 797, 65 S.Ct.

h i r e  a g r e e m e n t s  w e r e  to b e  a r r i v e d  a t  v o l u n t a r i l y ,  a n d  no 
e l e m e n t  o f  c o e r c i o n  w a s  to b e  a d m i t t e d  i n t o  t h e  n a r r o w  
e x c e p t i o n  b e i n g  e s t a b l i s h e d  to the m a j o r i t y  p r i n c i p l e .

434 U . S .  at  348 n.10, 98 S.Ct. at 659 n.10.
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1533, 89 L.Ed. 1939, r e h e a r i n g  d e n i e d . 326 U.S. 803, 66 S.Ct. 11, 90 

L.Ed. 489 (1945); A l l i e d  Int'l. Inc. v. I n t e r n a t i o n a l  L o n g s h o r e m e n 1 a 

A s s ' n . 640 F . 2d 1368 (1st Cir. 1981), a f f ' d . 456 U.S. 212, 102 S.Ct. 

1656, 72 L . E d . 2d 21 (1982); I m p e r i a l  Constr. M a n a g e m e n t  Corp. v.

L a b o r e r s  I n t ' l  U n i o n  of  N. A m e r i c a  L ocal 9 6 . 133 L . R . R . M .  (BNA) 2452 

(N.D. 111. Jan. 17, 1990) ; C & W  Constr. Co. v. B r o t h e r h o o d  of

C a r p e n t e r s  a n d  J o i n e r s  of Ame r i c a .  Local 7 4 5 . 687 F. Su p p  1453 (D. 

Haw. 1988).

In  t h e  c a s e  a t  bar, p l a i n t i f f s  a l l e g e  that, t h r o u g h  the 

i m p o s i t i o n  o f  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  b y  the S e w a r d - I D E W  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  a n d  c i t y  o r d i n a n c e ,  d e f e n d a n t s  h a v e  

c o n s p i r e d  t o  r e d u c e  c o m p e t i t i o n  in t h e  c o n s t r u c t i o n  i n d u s t r y  by 

p r e c l u d i n g  n o n - u n i o n  c o n t r a c t o r s  f r o m  e v e n  b i d d i n g  o n  t h e  Pr o j e c t .  

D e f e n d a n t s '  a c t i o n s  a r e  n o t  p r o t e c t e d  b y  e i t h e r  t h e  s t a t u t o r y  or 

n o n - s t a t u t o r y  e x e m p t i o n s  t o  S e c t i o n  1 o f  t h e  S h e r m a n  Act, a n d  t h e i r  

c o n d u c t  is t h e r e f o r e  u n l a w f u l  a n d  s h o u l d  b e  e n j o i n e d .

1. T h e  S t a t u t o r y  E x e m p t i o n  D o e s ' N o t  A p p l y .

T h e  s t a t u t o r y  e x e m p t i o n  t o  the S h e r m a n  A c t  is s e t  f o r t h  in 

t h e  C l a y t o n  Act, 15 U . S . C  § 17, 29 U.S . C .  § 52, a n d  t h e

N o r r i s - L a G u a r d i a  Act, 29 U.S.C. §§ 104, 105 a n d  113. T h i s  e x e m p t i o n  

d o e s  n o t  a p p l y  w h e r e  a u n i o n  a c t s  in c o m b i n a t i o n  w i t h  n o n - l a b o r  

g r o u p s .  A l l e n  B r a d l e y  Co. v. L o c a l  U n i o n  No. 3, I n t'l B r o t h e r h o o d
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of Elec, W o r k e r s , 325 U.S. 797, 65 S.Ct. 1533, 89 L.Ed. 1939 (1945). 

In t h a t  d e c i s i o n ,  c e r t a i n  u n i o n s  w e r e  found to ha v e  u n l a w f u l l y  

p a r t i c i p a t e d  w i t h  a c o m b i n a t i o n  of b u s i n e s s m e n  to " p r e v e n t  all 

c o m p e t i t i o n  f r o m  o t h e r s . "  Similarly, in U n i t e d  M i n e w o r k e r s  o f 

A m e r i c a  v. P e n n i n g t o n . 381 U.S. 657, 85 S.Ct. 1585, 14 L . E d . 2d 626 

(1965), t h e  C o u r t  no t e d :

L i k e w i s e ,  if as is a l l e g e d  in th i s  case, the 

u n i o n  b e c a m e  a p a r t y  t o  a c o l l u s i v e  b i d d i n g  

a r r a n g e m e n t  d e s i g n e d  to d r i v e  P h i l l i p s  and 

o t h e r s  f r o m  t h e  T V A  s p o t  market, we t h i n k  any 

c l a i m  t o  e x e m p t i o n  f r o m  a n t i t r u s t  l i a b i l i t y  

w o u l d  b e  f r i v o l o u s  at best.

A n  e x a m p l e  o f  the a p p l i c a t i o n  o f  t h i s  r u l e  is f o u n d  in 

L a r r y  V. Muko, Inc. v. S o u t h w e s t e r n  Penn. Blda. and Const. T r a d e s

C o u n c i l ,  609 F . 2 d  1368 (3d Cir. 1979), cert, d e n i e d . 459 U.S. 916,

103 S.Ct. 229, 74 L.Ed. 2d 182 (1982) . In t h a t  c a s e  a r e s t a u r a n t  

c h a i n  e n t e r e d  i n t o  a n  a g r e e m e n t  w i t h  l a b o r  'organizations t h a t  t h e  

c h a i n  w o u l d  r.ot a w a r d  c o n s t r u c t i o n  c o n t r a c t s  to any n o n - u n i o n  

c o n t r a c t o r .  T h e  c o u r t  h e l d  s u c h  an a g r e e m e n t  w a s  n o t  e n t i t l e d  to 

s t a t u t o r y  e x e m p t i o n  f r o m  federal a n t i t r u s t  laws. 609 F. 2 d  a t  1373. 

S e e  a l s o . S m i t t v  B a k e r  Coal Co. . Inc. v. U n i t e d  M i n e  W o r k e r s  nf 

A m e r i c a ,  620 F . 2 d  416 (4th Cir. 1980), cert, d e n i e d . 449 U.S. 870,
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101 S.ct. 207, 66 L . E d . 2 d  89 (1980).

N o r  d o e s  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  f o s t e r  the g o a l s  

e s t a b l i s h e d  b y  t h e  s t a t u t o r y  e x e m p t i o n  from the S h e r m a n  Act. T h e  

p u r p o s e  o f  t h e  e x e m p t i o n  is to  p e r m i t  l a b o r  u n i o n s  to a c q u i r e  a n d  

u s e  t o  t h e i r  a d v a n t a g e  a m o n o p o l y  in l a b o r  o f  a p a r t i c u l a r  k i n d  in 

r e l a t i o n  t o  t h e  e m p l o y e r  w i t h  w h i c h  it has a c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t .  N e i t h e r  t h e  u n i o n  n o r  t h e  m u n i c i p a l  e m p l o y e r  m a y  s e e k  to 

u s e  t h i s  a d v a n t a g e  t o  d e p r i v e  other, n o n - u n i o n  e m p l o y e r s  (or u n i o n  

e m p l o y e e s  w i t h  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  w i t h  u n i o n s  o t h e r  

t h a n  t h e  IBEW) o f  t h e  r i g h t  t o  b i d  on, and to win, p u b l i c  c o n t r a c t s  

f o r  t h e  c o n s t r u c t i o n  of p u b l i c  facilities.

T h r o u g h  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t ,  i n c l u d e d  in t h e  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  t h e  C i t y  of S e w a r d  a n d  t h e  

IBEW, a n d  e n f o r c e d  b y  c i t y  o r d i n a n c e ,  the d e f e n d a n t s  h a v e  c o n s p i r e d  

t o  i m p o s e  t h e i r  a g r e e m e n t  o n  o t h e r  e m p l o y e r s  and, in so doi n g ,  to 

r e d u c e  c o m p e t i t i o n  f r o m  n o n - I B E W  e m p loyers, e m p l o y e e s ,  a n d  u n i o n s .  

T h e  A g r e e m e n t  r e p r e s e n t s  n o t h i n g  m o r e  t h a n  a g r o s s  a t t e m p t  to  

p r e c l u d e  all b u t  I B E W  c o n t r a c t o r s  f r o m  p a r t i c i p a t i n g  in the P r o j e c t ,  

T h u s  t h e  s t a t u t o r y  e x e m p t i o n  c a n n o t  apply.

2. T h e  I B E W  S i g n a t o r y  R e q u i r e m e n t  is n o t  P r o t e c t e d  by 
t h e  N o n - S t a t u t o r v  E x e mption.

T h e  S u p r e m e  C o u r t  h a s  c r e a t e d  a n o n - s t a t u t o r y  e x e m p t i o n  to 

t h e  a n t i t r u s t  l a w s  for c o n d u c t  not d i r e c t e d  a t  " c o m m e r c i a l
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c o m p e t i t i o n .” A p e x  H o s i e r y  Co. v. L e a d e r f 310 U.S. 469, 495-96, 60

S.Ct. 982, 993-94, 84 L.Ed. 1311, 128 A.L.R. 1044 (1943). In t h i s

case, how e v e r ,  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is a i m e d  d i r e c t l y  at

c o m m e r c i a l  c o m p e t i t i o n ,  a n d  s e e k s  to e x c l u d e  fr o m  e v e n  b i d d i n g  on

t h e  P r o j e c t  t h o s e  c o m p a n i e s  w h o  choose, or  w h o s e  e m p l o y e e s  choose,

n o t  to  d e a l  w i t h  t h e  IBEW.

3. T h e  C i t y  o f  S e w a r d  and t h e  I B E W  d o  n o t  E n j o y  
I m m u n i t y  U n d e r  t h e  P a r k e r  v. B r o w n  D o c t r i n e

T h e  S u p r e m e  C o u r t  h a s  e s t a b l i s h e d  n o n - s t a t u t o r y  i m m u n i t y

f r o m  f e d e r a l  a n t i t r u s t  l a w s  f o r  c e r t a i n  a c t i v i t i e s  u n d e r t a k e n  o r

r e g u l a t e d  b y  t h e  states. P a r k e r  v. B r o w n . 317 U.S. 341, 63 S.Ct.

307, 87 L.Ed. 315 (1943); P a t r i c k  v. B u r q e t . 486 U.S. 94, 108 S.Ct.

1658, 100 L . E d . 2d 83 (1988). In  P a t r i c k . t h e  C o u r t  r e i t e r a t e d  t h e

r e q u i r e m e n t s  for s u c h  i m m u n i t y ;

First, t h e  c h a l l e n g e d  r e s t r a i n t  m u s t  b e  "one

c l e a r l y  a r t i c u l a t e d  a n d  a f f i r m a t i v e l y  e x p r e s s e d

as s t a t e  p o l i c y .” Seco n d ,  t h e  a n t i - c o m p e t i t i v e

c o n d u c t  " m u s t  be  ' a c t i v e l y  s u p e r v i s e d 1 b y  t h e

s t a t e  itself. O n l y  if an a n t i - c o m p e t i t i v e  a c t

o f  a p r i v a t e  p a r t y  m e e t s  b o t h  of  t h e s e

r e q u i r e m e n t s ,  is it f a i r l y  a t t r i b u t a b l e  t o  t h e

State.

486 U.S. at  99, 108 S.Ct. at  1663.
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" W h e n  the S t a t e  i t s e l f  h a s  not d i r e c t e d  or a u t h o r i z e d  an 

a n t i - c o m p e t i t i v e  p r a c t i c e ,  the s t a t e ' s  s u b d i v i s i o n s  in e x e r c i s i n g  

t h e i r  d e l e g a t e d  p o w e r  m u s t  o b e y  t h e  a n t i t r u s t  laws." L a f a y e t t e  v. 

L o u i s i a n a  P o w e r  & L i g h t  C o . . 435 U.S. 389, 416, 98 S.Ct. 1123, 1138, 

55 L . E d . 2d 364 (1978) ( O p i n i o n  of Bre n n a n ,  J.). "The r e q u i r e m e n t  of 

c l e a r  a r t i c u l a t i o n  a n d  a f f i r m a t i v e  e x p r e s s i o n  is not s a t i s f i e d  w h e n  

t h e  S t a t e ' s  p o s i t i o n  is o n e  o f  m e r e  n e u t r a l i t v  r e s p e c t i n g  t h e  

m u n i c i p a l  a c t i o n s  c h a l l e n g e d  as  a n t i - c o m p e t i t i v e . "  C o m m u n i t y  

C o m m u n i c a t i o n s  Co. v. C i t y  o f  B o u l d e r . 455 U.S. 40, 55, 102 S.Ct. 

835, 843, 70 L . E d . 2d 810 (1982).

M u n i c i p a l i t i e s  a r e  f u l l y  s u b j e c t  to  f e d e r a l  a n t i t r u s t  

laws. " M u n i c i p a l i t i e s ,  o n  t h e  o t h e r  hand, a r e  n o t  b e y o n d  the r e a c h  

of  t h e  a n t i t r u s t  l a w s  b y  v i r t u e  of  t h e i r  s t a t u s  b e c a u s e  t h e y  are not 

t h e m s e l v e s  s o v e r e i g n .  [ C i t i n g  L a f a y e t t e . 1 R a t her, t o  o b t a i n  

e x e m p t i o n  [ u n d e r  P a r k e r  v. B r o w n ) , m u n i c i p a l i t i e s  m u s t  d e m o n s t r a t e  

t h a t  t h e i r  a n t i c o m p e t i t i v e  a c t i v i t i e s  w e r e  a u t h o r i z e d  b y  t h e  S t a t e  

' p u r s u a n t  t o  s t a t e  p o l i c y  t o  d i s p l a c e  c o m p e t i t i o n  w i t h  r e g u l a t i o n  or  

m o n o p o l y  p u b l i c  service. ' I d . " T o w n  o f  H a l l i e  v. c i t y  o f  Eau 

C l a i r e . 471 U.S. 34, 38-39, 105 S.Ct. 1713, 1716, 85 L . E d . 2d 25

(1985) .

T h e r e  is no  s u g g e s t i o n  t h a t  t h e  S t a t e  o f  A l a s k a  h a s  

s a n c t i o n e d ,  let a l o n e  m a n d a t e d ,  a r e q u i r e m e n t  t h a t  all b i d d e r s  on

(  (
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th e  P r o j e c t  m u s t  h a v e  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  the 

IBEW. Indeed, t h e  C i t y  of S e w a r d  p r o c u r e m e n t  c o d e  i t s e l f  r e q u i r e s

c o n t r a c t s  to  b e  let to the " l o w e s t  q u a l i f i e d  r e s p o n s i v e  and

r e s p o n s i b l e  b i d d e r . "  C i t y  o f  S e w a r d  C o d e  § 6.10.230. N o t h i n g  in 

th e  c o d e  a u t h o r i z e s  t h e  C i t y  to i m p o s e  a q u a l i f i c a t i o n  w h o l l y  

u n r e l a t e d  t o  j o b  p e r f o r m a n c e  —  i.e., b e i n g  s i g n a t o r y  t o  a c o n t r a c t  

w i t h  a s p e c i f i c  I B E W  u n i o n  —  o n  a l l  p r o s p e c t i v e  bid d e r s .

A c c o r d i n g l y ,  n o  e x e m p t i o n  f r o m  f e d e r a l  a n t i t r u s t  s t a t u t e s  

e x i s t s .  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  v i o l a t e s  t h o s e  s t a t u t e s  and 

s h o u l d  b e  e n j o i n e d .

D. T H E  I B E W  S I G N A T O R Y  R E Q U I R E M E N T  V I O L A T E S
P L A I N T I F F S ' E Q U A L  P R O T E C T I O N  A M D  DUE P R O C E S S
RIGHTS.

T h e  F o u r t e e n t h  A m e n d m e n t  t o  the U n i t e d  S t a t e s  C o n s t i t u t i o n  

p r o v i d e s  as  f o llows:

N o  S t a t e  s h a l l  m a k e  o r  e n f o r c e  a n y  la w s  w h i c h  

s h a l l  a b r i d g e  t h e  p r i v i l e g e s  o r  i m m u n i t i e s  o f  

c i t i z e n s  of t h e  U n i t e d  S t a t e s ;  n o r  s h a l l  a n y  

S t a t e  d e p r i v e  a n y  p e r s o n  o f  life, liberty, o r  

p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  law; n o r  d e n y  

t o  a n y  p e r s o n  w i t h i n  its j u r i s d i c t i o n  the e q u a l  

p r o t e c t i o n  of the laws.

T h e  F o u r t e e n t h  A m e n d m e n t  is a p p l i c a b l e  to a n y  e n t i t y

Memorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil Page 37



D E L A N E Y .  W I L E S .  

H A Y E S .  R E I T M A N  

a B R U G A K E R .  I nc .
SUITS 400

loos M i l l  lag SVINUI
ANCKOSAGi. ALASKA 

I IC 7 I  271.3581

a c t i n g  u n d e r  c o l o r  of s t a t e  law ("state action") a n d  a c i vil ac t i o n  

for d e p r i v a t i o n  of F o u r t e e n t h  A m e n d m e n t  r i g h t s  is a v a i l a b l e  p u r s u a n t  

to  42 U.S . C .  § 1983. S e e  S e c t i o n  @, s u p r a .

T h e  A l a s k a  C o n s t i t u t i o n ,  Art. I, Sec. 1 p r o v i d e s  in pa r t  

" t h a t  a l l  p e r s o n s  a r e  e q u a l  and e n t i t l e d  t o  e q ual rights, 

o p p o r t u n i t i e s ,  and p r o t e c t i o n  u n d e r  t h e  l a w . . . "  Art. I, Sec. 7 

p r o v i d e s  in part: "No p e r s o n  s h a l l  be d e p r i v e d  of life, liberty, or 

p r o p e r t y ,  w i t h o u t  due p r o c e s s  o f  law."

1. The I B E W  S i g n a t o r y  R e q u i r e m e n t  V i o l a t e s  the
Pl a i n t i f f s *  E q u a l  P r o t e c t i o n  R i g h t s  u n d e r  the 
U n i t e d  S t a t e s  and A l a s k a  C o n s t i t u t i o n s .

T h e s e  c o n s t i t u t i o n a l  p r o v i s i o n s  h a v e  u n i f o r m l y  b e e n  h e l d  

as p r o h i b i t i n g  s t a t e - s p o n s o r e d  d i s c r i m i n a t i o n  a g a i n s t  p a r t i c u l a r  

g r o u p s  o f  p e r s o n s  (such as m e r i t  s h o p  c o n t r a c t o r s )  a n d  as c r e a t i n g  

a c a u s e  o f  a c t i o n  t o  r e d r e s s  s u c h  d i s c r i m i n a t i o n .  H a r r i s  v. M c R a e . 

448 U.S. 297, 100 S.Ct. 2671, 65 L . E d . 2d 784 (1980), r e h . d e n i p d r

448 U.S. 917, 101 S.Ct. 39, 65 L . E d . 2d 11 8 0  (1980) ( g u a r a n t e e  of

e q u a l  p r o t e c t i o n  is a r i g h t  t o  be  fr e e  fr o m  i n v i d i o u s  d i s c r i m i n a t i o n  

in s t a t u t o r y  o r  o t h e r  g o v e r n m e n t a l  c l a s s i f i c a t i o n s ) . See a l s o  ci t y  

of  R i c h m o n d  v. J.A. C r o s a n  Co. , 488 U.S. 469, 109 S.Ct. 706, 102 

L . E d . 2 d  854 (1989), w h e r e  the S u p r e m e  C o u r t  a f f i r m e d  a j u d g m e n t

s t r i k i n g  d o w n  R i c h m o n d ' s  m i n o r i t y  b u s i n e s s  e n t e r p r i s e  plan, as

v i o l a t i v e  of the equal p r o t e c t i o n  c l a u s e  of t h e  F o u r t e e n t h
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A m e n d m e n t .  T h e  p l a n  r e q u i r e d  n o n - m i n o r i t y  c o n t r a c t o r s ,  w h o  w e r e  

a w a r d e d  c i t y  c o n s t r u c t i o n  c o n t r a c t s ,  t o  s u b c o n t r a c t  a t  l e a s t  30% of 

e a c h  c o n t r a c t  tc m i n o r i t y  b u s i n e s s  e n t e r p r i s e s .

Art. I, Sec. 1 of t h e  A l a s k a  C o n s t i t u t i o n  is a p r o h i b i t i o n  

a g a i n s t  l a w s  which, in t h e i r  a p p l i c a t i o n ,  m a k e  u n j u s t  d i s t i n c t i o n s  

b e t w e e n  p e r s o n s .  L ee g e  v. M a r t i n . 379 P . 2d 447, 451 (Alaska 1963). 

T h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  g r e a t e r  p r o t e c t i o n  t o  i n d i v i d u a l  

r i g h t s  t h a n  d o e s  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  S t a t e  v. E n s e r c h  

A l a s k a  C o n s t . .  I n c . . 787 P . 2d 624, 631 (Alaska 1989). T h e  A l a s k a  

S u p r e m e  C o u r t  h a s  o u t l i n e d  t h e  a n a l y s i s  r e q u i r e d  u n d e r  t h e  A l a s k a  

e q u a l  p r o t e c t i o n  c l a u s e  as follows:

[W]e f i rst d e t e r m i n e  t h e  i m p o r t a n c e  of the 

i n d i v i d u a l  i n t e r e s t  i m p a i r e d  b y  t h e  c h a l l e n g e d  

e n a c t m e n t .  W e  t h e n  e x a m i n e  t h e  i m p o r t a n c e  of 

t h e  s t a t e  i n t e r e s t  u n d e r l y i n g  t h e  e n a c t m e n t .

D e p e n d i n g  u p o n  t h e  i m p o r t a n c e  o f  t h e  i n d i v i d u a l  

i n t e r e s t ,  t h e  e q u a l  p r o t e c t i o n  c l a u s e  r e q u i r e s  

t h a t  t h e  s t a t e ' s  i n t e r e s t  fall s o m e w h e r e  o n  a 

c o n t i n u u m  from m e r e  l e g i t i m a c y  to a c o m p e l l i n g  

i n t e r e s t .  Finally, w e  e x a m i n e  t h e  n e x u s  

b e t w e e n  t h e  s t a t e  i n t e r e s t  a n d  t h e  s t a t e ' s  

m e a n s  o f  f u r t h e r i n g  t h a t  i n t c _ e s t .  A g a i n
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d e p e n d i n g  u p o n  the i m p o r t a n c e  of  the i n d i v i d u a l  

i n t e r e s t ,  t h e  e q ual p r o t e c t i o n  c l a u s e  r e q u i r e s  

t h a t  t h e  n e x u s  fall s o m e w h e r e  o n  a c o n t i n u u m  

f r o m  s u b s t a n t i a l  r e l a t i o n s h i p  to l e a s t  

r e s t r i c t i v e  means. T h e  e q u a l  p r o t e c t i o n  c l a u s e  

t h u s  r e q u i r e s  th a t  all e n a c t m e n t s  be  

s u b s t a n t i a l l y  r e l a t e d  to  a l e g i t i m a t e  s t a t e  

i n t e r e s t .  S o m e  e n a c t m e n t s  are h e l d  to h i g h e r  

s t a n d a r d s ,  a n d  m a y  e v e n  ne e d  t o  be t h e  l e a s t  

r e s t r i c t i v e  m e a n s  of a c h i e v i n g  a c o m p e l l i n g  

s t a t e  inter e s t .

787 P . 2 d  a t  6 3 1 - 3 2  (fo o t n o t e s  a n d  c i t a t i o n s  o m i t t e d ) .

B o t h  f e d e r a l  a n d  A l a s k a  c o u r t s  h a v e  h e l d  t h a t  e c o n o m i c  

c l a s s i f i c a t i o n s  m a y  v i o l a t e  equal p r o t e c t i o n  r i g hts. F o r  e x a m p l e ,  

in M a s t e r  P r i n t e r s  A s s ' n  v. Board of T r u s t e e s  of J u n i o r  C o l l e g e . 356 

F. Supp. 1355 (N.D. 111. 1973), p l a i n t i f f ,  a t r a d e  a s s o c i a t i o n

r e p r e s e n t i n g  400 n o n - u n i o n  p r i n t i n g  f i r m s , ' b r o u g h t  a n  a c t i o n  to 

d e c l a r e  u n c o n s t i t u t i o n a l  d e f e n d a n t ' s  p r a c t i c e  of s o l i c i t i n g  b i d s  for 

p r i n t i n g  e d u c a t i o n a l  m a t e r i a l s  from o n l y  u n i o n  firms. T h e  d i s t r i c t  

c o u r t  n o t e d  " t h e  lo n g  li n e  of c a s e s  h o l d i n g  t h e  p r e c i s e  c o n d u c t  

[i.e., u n i o n - o n l y  r e s t r i c t i o n ]  a l l e g e d  h e r e  is u n c o n s t i t u t i o n a l  a n d  

a g a i n s t  p u b l i c  p o l icy. 356 F.Supp. at 1357. T h e  d i s t r i c t  c o u r t
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i n v o k e d  A n t h o n y  P. Miller. Inc. v. W i l m i n g t o n  H o u s i ng Aut:h.. 165 

F.Supp. 2 7 5  (D. Del. 1958), in w h i c h  a n o t h e r  d i s t r i c t  c o u r t  found 

"'by the c l e a r  w e i g h t  o f  authority, a m u n i c i p a l  c o r p o r a t i o n  c a n n o t  

d i s c r i m i n a t e  in f a v o r  o f  o r g a n i z e d  l a b o r  ... M a s t e r  P r i n t e r s r

356 F . S u p p .  a t  1357, q u o t i n g  M i l l e r . 165 F.Supp. a t  279 ( c i t a t i o n s  

o m i t t e d ) .

T h e  d i s t r i c t  c o u r t  in M a s t e r  P r i n t e r s  d e n i e d  d e f e n d a n t ' s  

m o t i o n  t o  d i s m i s s  a n d  in so d o i n g  o f f e r e d  a c o m m e n t  t h a t  c o u l d  h a v e  

b e e n  m a d e  w i t h  r e s p e c t  to t h e  p r e s e n t  c o n t r o v e r s y :

W e  n o t e  h e r e  t h a t  the issue is n o t  p u r e l y  a 

l a b o r  one, i.e., w h e t h e r  a s t a t e  o r  m u n i c i p a l  

c o r p o r a t i o n  can s u p p o r t  o r g a n i z e d  l a b o r  

e x c l u s i v e l y  b u t  r a t h e r  the g e n e r a l  q u e s t i o n  of 

w h e t h e r  a s  a m a t t e r  of p u b l i c  p o l i c y  t h e  l o w e s t  

b i d d e r  o u g h t  to b e  g r a n t e d  t h e  c o n t r a c t  in 

o r d e r  to  c o n s e r v e  p u b l i c  f u n d s  i r r e s p e c t i v e  of 

t h e  u n i o n  o r  n o n - u n i o n  i m p l i c a t i o n s  o r  w h e t h e r  

d i s c r i m i n a t i o n  r e s u l t s  f r o m  r e s t r i c t i o n  to  

u n i o n s  alone.

356 F . S u p p .  at  1357 ( e m p h a s i s  in o r i g i n a l ) .

I n  a m o r e  r e c e n t  case, T h r e e  R i v e r s  C a b l e v i s i o n ,  Inc. v. 

C i t y  of P i t t s b u r g h . 502 F.Supp. 1118 (W.D. Pa. 1980), p l a i n t i f f

Memorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil Page 41



D E L A N E Y .  W I L E S .  

H A Y E S .  R E IT M A N  
a B R U B A K E R .  I nc.

1UITC 400 

1001 »I$T J40 AVIhUI

ANCHORAGE. ALASKA

T h r e e  R i v e r s  c h a l l e n g e d  t h e  c i t y ' s  a w a r d  of a c a b l e  t e l e v i s i o n  

c o n t r a c t  to  o n e  of  s e v e r a l  b i d d e r s  on e q u a l  p r o t e c t i o n  a n d  d u e  

p r o c e s s  g r o u n d s .  T h e  d i s t r i c t  c o u r t  h e l d  th a t  p l a i n t i f f ' s  e q u a l  

p r o t e c t i o n  c l a i m  w a s  c l e a r l y  c o g n i z a b l e  b e c a u s e  p l a i n t i f f  a l l e g e d  

that t h e  o s t e n s i b l y  n e u t r a l  s t a t e  b i d d i n g  s t a t u t e  w a s  n o t  a p p l i e d  

v/it.h a n  e v e n  h a nd. 502 F.Supp. at 1033. In s u p p o r t i n g  t h i s  

c o n c l u s i o n ,  t h e  d i s t r i c t  c o u r t  q u o t e d  Y i c k  W o  v. H o p k i n s . 118 U.S. 

J56, 373-74, 6 S.Ct. 1064, 1073, 30 L.Ed. 220 (1886), a s e m i n a l

d e c i s i o n  in e q u a l  p r o t e c t i o n  j u r i s p r u d e n c e :

T h o u g h  [a] l a w  i t s e l f  b e  f a i r  on  its face, and 

i m p a r t i a l  in a p p e a r a n c e ,  yet, if it is a p p l i e d  

a n d  a d m i n i s t e r e d  b y  p u b l i c  a u t h o r i t y  w i t h  an 

e v i l  e y e  a n d  u n e q u a l  hand, so as p r a c t i c a l l y  to  

m a k e  u n j u s t  a n d  i l l e g a l  d i s c r i m i n a t i o n s  b e t w e e n  

p e r s o n s  in s i m i l a r  c i r c u m s t a n c e s ,  m a t e r i a l  to 

t h e i r  r i g hts, t h e  d e n i a l  of e q u a l  j u s t i c e  is 

s t i l l  w i t h i n  t h e  p r o h i b i t i o n  o f  t h e  

C o n s t i t u t i o n .

502 F.Supp. at 1133.

I n  S t a t e  v. E n s e r c h  A l a s k a  C o n s t r u c t i o n .  I n c . . 787 P . 2d 

624 ( A l aska 1989) , t h e  c o u r t  h e l d  t h a t  a s t a t e  l a w  p r o v i d i n g  

p r e f e r e n c e  t o  r e s i d e n t s  o f  e c o n o m i c a l l y  d i s t r e s s e d  z o n e s  f o r  c e r t a i n

C
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e m p l o y m e n t  on p u b l i c  w o r k s  p r o j e c t s  v/as u n c o n s t i t u t i o n a l  u n d e r  the 

e q ual p r o t e c t i o n  clause. In G i l m a n  v. M a r t i n . 662 P . 2d 120 (Alaska 

1983), t h e  c o u r t  h e l d  t h a t  a m u n i c i p a l  o r d i n a n c e  g r a n t i n g  

p r e f e r e n c e s  t o  m u n i c i p a l  r e s i d e n t s  in the a c q u i s i t i o n  of m u n i c i p a l  

l a n d  u n d e r  a l a n d  s a l e  l o t t e r y  v i o l a t e d  t h e  equal p r o t e c t i o n  r i g h t s  

of n o n - r e s i d e n t s .

T h e  r i g h t  to  e n g a g e  in e c o n o m i c  e n d e a v o r  is an i m p o r t a n t

r i g h t  f o r  s t a t e  e q u a l  p r o t e c t i o n  purpo s e s ,  w h i c h  r e q u i r e s  c l o s e

s c r u t i n y  o f  l a w s  i m p i n g i n g  on t h a t  right. E n s e r c h . 787 P . 2d at 6 3 2 -  

33. " C l o s e  s c r u t i n y  of  e n a c t m e n t s  i m p a i r i n g  the i m p o r t a n t  r i g h t  to 

e n g a g e  i n  e c o n o m i c  e n d e a v o r  r e q u i r e s  t h a t  the s t a t e ' s  i n t e r e s t  

u n d e r l y i n g  t h e  e n a c t m e n t  b e  not o n l y  l e g i t i m a t e ,  b u t  imp o r t a n t ,  a n d  

t h a t  t h e  n e x u s  b e t w e e n  t h e  e n a c t m e n t  and t h e  i m p o r t a n t  i n t e r e s t  it 

s e r v e s  b e  c l o s e . "  787 P . 2d at 633.

T h e  l a u d a t o r y  g o a l  of t h e  City o f  S e w a r d  p r o c u r e m e n t  c o d e

is t o  i n s u r e  t h a t  t h e  l o w e s t  q u a l i f i e d  a n d  r e s p o n s i b l e  b i d d e r

o b t a i n s  e a c h  c o n t r a c t  t o  s u p p l y  s e r v i c e s  o r ’ p r o d u c t s  to t h e  City. 

C i t y  o f  S e w a r d  C o d e  § 6.10.230. It s e e m s  m o r e  t h a n  a l i t t l e  f a r­

fe t c h e d  t h a t  t h e  d r a f t e r s  o f  the Co d e  e n v i s i o n e d  t h e  day w h e n  to b e  

" q u a l i f i e d "  a b i d d e r  h a d  to  ha v e  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  

w i t h  a p a r t i c u l a r  union. Rather, this is an  i r r a t i o n a l  p r e f e r e n c e ,  

m a n d a t e d  b y  C i t y  of S e w a r d  o r dinances, w h i c h  v i o l a t e s  the e q u a l
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p r o t e c t i o n  r i g h t s  o f  t h e  p l a i n t i f f s .  It is an a r t i f i c e  w i t h  "the 

u n d e r l y i n g  o b j e c t i v e  of a s s i s t i n g  one c l a s s  [IBEW c o n t r a c t o r s  and 

I B E W  m e m b e r s ]  o v e r  a n o t h e r  [ n o n - u n i o n  c o n t r a c t o r s ,  n o n - u n i o n  

e m p l o y e e s  a n d  c o n t r a c t o r s  w i t h  n o n - I B E W  u n i o n s ] . "  787 P . 2d at 634.

T h e r e  is no r a t i o n a l  b a s i s  for t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t .  T h e r e  is n o  evidence, indeed, t h e r e  h a s  b e e n  no 

f i n d i n g  a t  all b y  t h e  C i t y  C ouncil, t h a t  I B E W - s i g n a t o r i e s  are the 

o n l y  c o n t r a c t o r s  w h o  c a n  c o m p l e t e  t h i s  job. E v e n  h a d  t h e r e  b e e n  any 

s u c h  e v i d e n c e ,  t h e  C i t y  c a n n o t  d e m o n s t r a t e  t h a t  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t  w a s  c a r e f u l l y  t a i l o r e d  and n a r r o w l y  d r a f t e d  to  s o l v e  a n y  

d e m o n s t r a t e d  p r o b l e m s .  T h e  r e q u i r e m e n t  v i o l a t e s  t h e  p l a i n t i f f s '  

e q u a l  p r o t e c t i o n  r i g h t s  a n d  s h o u l d  be e n j o i n e d .

2. T h e  I B E W  S i g n a t o r y  R e q u i r e m e n t  V i o l a t e s  the 
P l a i n t i f f s '  D u e  P r o c e s s  R i g h t s  u n d e r  t h e  U n i t e d  
S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s .

T h e  F o u r t e e n t h  A m e n d m e n t  p r o v i d e s  t h a t  in o r d e r  t o  a s s e r t  

a c l a i m  f o r  d e n i a l  o f  d u e  pr o c e s s ,  one m u s t  a l l e g e  a n d  p r o v e  t h a t  h e  

w a s  d e p r i v e d  u n j u s t l y  of  a p r o t e c t e d  l i b e r t y  or  p r o p e r t y  interest. 

A s  a r t i c u l a t e d  in B o a r d  o f  R e g e n t s  v. R o t h . 408 U.S. 564, 572, 92

S.Ct. 2701, 2706, 33 L . E d . 2d 548 (1972), p r o p e r t y  i n t e r e s t s  do n o t  

e m a n a t e  f r o m  t h e  C o n s t i t u t i o n ,  b u t  a r e  e s t a b l i s h e d  on r u l e s  or 

u n d e r s t a n d i n g s  b a s e d  on f e d e r a l  or  s t a t e  laws, i n c l u d i n g  statutes, 

w h i c h  m a y  c r e a t e  l e g i t i m a t e  c l a i m s  of e n t i t l e m e n t  to the b e n e f i t s
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w h i c h  t h e y  confer. S e e  L o g a n  v. Z i m m e r m a n  B r u s h  C o . , 455 U.S. 422, 

102 S.Ct. 1148, 71 L . E d . 2d 265 (1982). A  d e p r i v a t i o n  of  -such a 

p r o t e c t e d  p r o p e r t y  i n t e r e s t  w i t h o u t  d u e  p r o c e s s  is an a c t i o n a b l e  

wrong.

A  d u e  p r o c e s s  c l a i m  r e q u i r e s  a t w o - s t e p  a n a l y s i s .  T h e  

p l a i n t i f f  m u s t  prove: (1) t h a t  it ha d  a d e f i n i t e  l i b e r t y  o r  p r o p e r t y  

i n t e r e s t ;  and (2) t h a t  s u c h  i n t e r e s t  w a s  a b r i d g e d ,  u n d e r  c o l o r  of 

s t a t e  law, w i t h o u t  a p p r o p r i a t e  p r ocess. M o r r i s s e y  v. B r e w e r . 408 

U.S. 471, 481, 92 S.Ct. 2593, 2600, 33 L . E d . 2 d  484 (1972).

In T h r e e  R i v e r s . t h e  p l a i n t i f f  c o n t e n d e d  t h a t  t h e  

p r o t e c t e d  p r o p e r t y  i n t e r e s t  d e n i e d  by  d e f e  idant w a s  t h e  r i g h t  t o  

h a v e  a c a b l e  t e l e v i s i o n  c o n t r a c t  a w a r d e d  in a c c o r d a n c e  w i t h  t h e  

r e q u i r e m e n t s  o f  a m u n i c i p a l  o r d i n a n c e  g o v e r n i n g  t h e  p r o c e s s .  T h e  

p r o c e s s  p l a i n t i f f  c l a i m e d  t o  be  d u e  w a s  a d h e r e n c e  t o  t h e  c i t y ' s  o w n  

p r o c u r e m e n t  r e q u i r e m e n t s .  In s u p p o r t i n g  p l a i n t i f f ' s  c o n t e n t i o n

t h a t  its c o n s t i t u t i o n a l  r i g h t  to d u e  p r o c e s s  w a s  v i o l a t e d ,  t h e  

d i s t r i c t  c o u r t  noted:

T h a t  a t r u e  p r o p e r t y  i n t e r e s t  e x i s t e d  in 

t he a w a r d  of the c o n t r a c t  cannot, as d e f e n d a n t s  

urge, b e  s u m m a r i l y  r e j e c t e d  b y  n o t i n g  that, 

u n l i k e  the u s u a l  d u e  p r o c e s s  case, p l a i n t i f f s  

are n o t  b e i n g  d e p r i v e d  of s o m e  b e n e f i t  w h i c h
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t h e y  p r e s e n t l y  enjoy, r a t h e r  t h a n  o n e  w h i c h  

t h e y  d e s i r e  t o  a c q u i r e  in t h e  future. B o t h  the 

S u p r e m e  C o u r t  a n d  t h e  T h i r d  C i r c u i t  ha v e  

r e c o g n i z e d  t h a t  a d u e  p r o c e s s  i n t e r e s t  in 

b e n e f i t s  s o u g h t  to be o b t a i n e d  m a y  a r i s e  o u t  of 

t h e  v e r y  p r o v i s i o n s  r e g u l a t i n g  t h e i r  

d i s b u r s e m e n t .

502 F.Su p p .  at 1129, c i t i n g  G r e e n h o l t z  v. I n m a t e s  of  N e b r a s k a  Penal 

& C o r r e c t i o n a l  C o m p l e x . 442 U.S. 1, 99 S.Ct. 2100, 60 L . E d . 2d 668 

(1979) , a n d  W i n s e t t  v. M c G i n n e s . 617 F . 2 d  996 (3rd Cir. 1980), cert. 

d e n i e d ,  449 U.S. 1093 (1981). See a l s o  M e t r i c  C o n s t r u c t o r s ,  Inc. v. 

G w i n e t t  C o u n t y . 729 F.Supp. 101 (N.D. Ga. 1990) ( r e c o g n i z i n g

p r o p e r t y  i n t e r e s t  in d i s a p p o i n t e d  b i d d e r  of p u b l i c  c o n t r a c t ) . 

S i m i l a r l y ,  A l a s k a  c o u r t s  h a v e  r e c o g n i z e d  t h a t  d i s a p p o i n t e d  b i d d e r s  

o n  p u b l i c  c o n t r a c t s  m a y  h a v e  a p o t e n t i a l  " p r o p e r t y  i n t e r e s t "  w h i c h  

c o u l d  s u p p o r t  a d u e  p r o c e s s  claim. S e e  A l v e s k a  Ski C o r p o r a t i o n  v. 

H o l d s w o r t h . 426 P . 2d  1 0 0 6  (Alaska 1967).

In  t h e  p r e s e n t  case, p l a i n t i f f s '  i n t e r e s t  in t h e  a w a r d  of 

t h e  P r o j e c t  c o n t r a c t  is s u f f i c i e n t  to  i n v o k e  d u e  process. 

P l a i n t i f f s  a r e  b e i n g  d e n i e d  a p r o p e r t y  i n t e r e s t  in the a w a r d  of 

p r o j e c t  c o n s t r u c t i o n  c o n t r a c t s  t o  the " l o w e s t  q u a l i f i e d  r e s p o n s i v e  

a n d  r e s p o n s i b l e  b i d d e r . "  C i t y  of S e w a r d  C o d e  § 6.10 . 2 3 0 .  Skill,
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a b i l i t y  a n d  i n t egrity, r a t h e r  th a n  u n i o n  a f f i l i a t i o n ,  d i c t a t e  a 

b i d d e r ' s  " r e s p o n s i b i l i t y . "

P l a i n t i f f s  h a v e  b e e n  a n d  are ready, w i l l i n g ,  a n d  able to  

b i d  on t h e  P roject, a n d  a r e  f u l l y  q u a l i f i e d  to  p e r f o r m  the c o n t r a c t .  

H o w e v e r ,  b y  i n c o r p o r a t i n g  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  into t h e  

" q u a l i f i c a t i o n s "  pro c e s s ,  t h e  C i t y  h a s  p r e c l u d e d  t h e  p l a i n t i f f s  f r o m  

e v e n  b i d d i n g  o n  the P roject. In t h i s  m a n n e r ,  t h e  C i t y  h a s  d e n i e d  

p l a i n t i f f s  the p r o c e s s  t o  w h i c h  t h e y  a r e  due, a n d  an i n j u n c t i o n  

s h o u l d  issue.

E. T H E  I B E W  S I G N A T O R Y  R E Q U I R E M E N T  IS N O T  A U T H O R I Z E D  BY 
T H E  C I T Y  O F  S E W A R D  CODE.

T h e  C i t y  o f  S e w a r d  h a s  p r o v i d e d  f o r  t h e  p r o c u r e m e n t  f r o m  

t h i r d  p a r t i e s  o f  g o o d s  a n d  s e r v i c e s  r e q u i r e d  b y  t h e  City. T h e  

p r o c u r e m e n t  c o d e  is f o u n d  in T i t l e  6, " P u r c h a s i n g ,  C o n t r a c t s ,  a n d  

P r o f e s s i o n a l  S e r v i c e s . "  T h e  p u r p o s e  o f  T i t l e  6 is s e t  f o r t h  in § 

6 . 0 1 . 0 1 0 . r In g e n e r a l ,  t h e  C o d e  r e q u i r e s  t h e  u s e  o f  c o m p e t i t i v e

9 C i t y  o f  S e w a r d  C o d e  § 6 . 0 1 . 0 1 0  p r o v i d e s :

6 . 0 1 . 0 1 0  P u r p o s e . T h e  p u r p o s e  o f  t h i s  t i t l e  is to:
A. m a x i m i z e  the p u r c h a s i n g  v a l u e  o f  p u b l i c  f u n d s  in 

t h e  p r o c u r e m e n t  of g o o d s  a n d  s e r v i c e s  f o r  t h e  city;
B. p r o v i d e  an  e f f i c i e n t  s y s t e m  f o r  t h e  p u r c h a s e  of 

g o o d s  a n d  s e r v i c e s  w i t h o u t  c r e a t i n g  u n r e a s o n a b l e  
a d m i n i s t r a t i v e  b u r d e n s  a n d  r e s t r i c t i o n s ;

C. p r o v i d e  f l e x i b i l i t y  in t h e  m e t h o d s  o f  p u r c h a s i n g  
g o o d s  and s e r v i c e s  in o r d e r  to m e e t  t h e  g o a l s  and 
o b j e c t i v e s  o f  t h e  c i t y  as d e t e r m i n e d  b y  t h e  c i t y  c o u n c i l ;

D. p r o v i d e  f o r  t h e  f a i r  a n d  e q u i t a b l e  t r e a t m e n t  of  all

Memorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil Page 47



(\

b i d d i n g  to o b t a i n  g o o d s  and s e r v i c e s  v a l u e d  in e x c e s s  of $10,000. 

C o d e  § 6.1 0 . 1 1 0 .

T h e  C o d e  m a n d a t e s  the a w a r d  o f  a n y  c o n t r a c t  to  a 

" r e s p o n s i b l e  b i d d e r / p r o p o s e r . "  C o d e  § 6 . 1 0 . 1 3 5  a l l o w s  a c i t y

m a n a g e r  t o  r e c o m m e n d  to t h e  ci t y  c o u n c i l  r e j e c t i o n  of a b i d  on the 

b a s i s  of  s e l e c t  c r i t e r i a . 10 N o n e  of t h e s e  c r i t e r i a  i n c l u d e  the 

a b s e n c e  o f  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  o f  a n y  kind, let a l o n e

p e r s o n s  i n v o l v e d  in t h e  p r o v i s i o n  of g o o d s  a n d  s e r v i c e s  to 
t h e  c i t y ;  a n d

E. p r e v e n t  c o l l u s i o n  a n d  a n t i - c o m p e t i t i v e  p r a c t i c e s  b y  
t h e  p r o v i d e r s  of g o o d s  and services.

10 T h i s  s e c t i o n  provi d e s :

6 . 1 0 . 1 3 5  A w a r d  o n l y  to r e s p o n s i b l e  b i d d e r  p r o p o s e r . 
A  c o n t r a c t  a w a r d e d  u n d e r  th i s  c h a p t e r  s h a l l  b e  m a d e  o n l y  to 
a r e s p o n s i b l e  b i d d e r / p r o p o s e r .  T h e  c i t y  m a n a g e r  m a y  r e p o r t  
to  t h e  c i t y  c o u n c i l  a n d  r e c o m m e n d  r e j e c t i o n  o f  a b i d  o r  a 
p r o p o s a l  o n  t h e  b a s i s  of t h e  f o l l o w i n g  c r i t e r i a :

1. t h e  s k i l l  a n d  e x p e r i e n c e  d e m o n s t r a t e d  b y  the 
b i d d e r / p r o p o s e r  in p e r f o r m i n g  c o n t r a c t s  o f  a s i m i l a r  
n a t u r e ;

2. t h e  b i d d e r ' s / p r o p o s e r / s  r e c o r d  for h o n e s t y  and 
i n t e g r i t y ;

3. t h e  b i d d e r ' s / p r o p o s e r ' s  c a p a c i t y  t o  p e r f o r m  in 
t e r m s  o f  f a c i l i t i e s ,  p e r s o n n e l  a n d  f i n a n c i n g ;

4. t h e  p r e v i o u s  a n d  e x i s t i n g  c o m p l i a n c e  b y  t h e  
b i d d e r / p r o p o s e r  w i t h  laws a n d  o r d i n a n c e s  r e l a t i n g  to the 
c o n t r a c t ;

5. t h e  n u m b e r  and s c o p e  of c o n d i t i o n s  a t t a c h e d  to t h e  
b i d / p r o p o s a l ;

6. t h e  b i d d e r ' s / p r o p o s e r ' s  p a r t  p e r f o r m a n c e  u n d e r  c i t y
c o n t r a c t s .  If t h e  b i d d e r / p r o p o s e r  h a s  f a i l e d  in any
m a t e r i a l  w a y  t o  p e r f o r m  its o b l i g a t i o n s  u n d e r  a n y  c o n t r a c t
w i t h  t h e  city, t h e  b i d d e r / p r o p o s e r  m a y  be  d e e m e d  a n o n -
r e s p o n s i b l e  b i d d e r / p r o p o s e r .

DELANEY. WILES. 

HAYES. R E I T M A N  

I B R U B A K E R ,  Inc.JUITI 400 •00/ )M AVIHUI
' N C H 0 R A G C .  A L A S K A  

<907) 279-358!
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In a d d i t i o n ,  t h e  C o d e  s p e c i f i c a l l y  s t a t e s  t h a t  c o n t r a c t s  

" s h a l l  be  let b y  t h e  c i t y  c o u n c i l  to the l o w e s t  q u a l i f i e d  r e s p o n s i v e

and r e s p o n s i b l e  b i d d e r ....... " C o d e  § 6 . 1 0 . 2 3 0 . 11 N o t h i n g  in this

s e c t i o n  a u t h o r i z e s  the C i t y  C o u n c i l  t o  set a n y  q u a l i f i c a t i o n s  for 

b i d d e r s  o t h e r  t h a n  t h o s e  w h i c h  r e l a t e  to  t h e  a b i l i t y  of t h e  b i d d e r  

t o  f u l l y  p e r f o r m  t h e  c o n t r a c t  in a t i m e l y  m a n n e r .

T h e  i m p o s i t i o n  o f  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is 

t h e r e f o r e  u n a u t h o r i z e d  b y  t h e  Code, a n d  in v i o l a t i o n  of it. T h e  

c o u r t  s h o u l d  e n j o i n  e n f o r c e m e n t  o f  the r e q u i r e m e n t .

C O N C L U S I O N

T h e  C i t y  o f  S e w a r d  r e q u i r e s  t h e  c o n s t r u c t i o n  o f  a h i g h  

v o l t a g e  e l e c t r i c a l  t r a n s m i s s i o n  line to  i n s u r e  g o o d  q u a l i t y  and 

r e l i a b l e  s e r v i c e  to  its e l e c t r i c  c u s t o m e r s .  T h e  S t a t e  of A l a s k a  and 

t h e  C i t y  h a v e  e a c h  a p p r o p r i a t e d  p u b l i c  f u n d s  t o  p e r m i t  the 

c o n s t r u c t i o n  o f  t h i s  line. T h e  p u b l i c  i n t e r e s t  is c l e a r l y  f o u n d  in 

t h e  e x p e d i t i o u s  a n d  e x p e r t  c o n s t r u c t i o n  of  t h i s  P r o j e c t  at  the 

l o w e s t  c o s t  c o n s i s t e n t  w i t h  t h e  b i d ' s  s p e c i f i c a t i o n s .

11 T h i s  s e c t i o n  o f  t h e  C o d e  i n c o r p o r a t e s  a l o c a l  b i d d e r  
p r e f e r e n c e  m o s t  l i k e l y  u n c o n s t i t u t i o n a l  as v i o l a t i v e  of t h e  e q ual 
p r o t e c t i o n  p r o v i s i o n s  of the A l a s k a  a n d  U n i t e d  S t a t e s  
C o n s t i t u t i o n s .  S e e , e . g . . S t a t e  v. E n s e r c h  C o n s t r . , I n c . . 787 P . 2d 
624 ( A l aska 1989) (state l a w  d i r e c t i n g  e m p l o y m e n t  o f  local 
r e s i d e n t s  in e c o n o m i c a l l y  d e p r e s s e d  z o n e s  h e l d  u n c o n s t i t u t i o n a l ) .

an agreement with a particular union.
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U n f o r t u n a t e l y ,  the C i t y  and t h e  IBEW, w h e t h e r  t h r o u g h  

c o e r c i o n  o r  c o o p e r a t i o n ,  h a v e  e l e c t e d  to i m p o s e  a r e q u i r e m e n t  w h o l l y  

u n r e l a t e d  t o  t h e  goal: A n y  p r o s p e c t i v e  bidder, w h e t h e r  u l t i m a t e l y  

s u c c e s s f u l  o r  u n s u c c e s s f u l ,  m u s t  n e g o t i a t e  and c o n t r a c t  w i t h  the 

I B E W  in o r d e r  t o  l i n e  u p  at the s t a r t i n g  gate.

T h i s  r e q u i r e m e n t  v i o l a t e s  the NLRA, b e c a u s e  it c o n s t i t u t e s  

m u n i c i p a l  g o v e r n m e n t  i n t e r v e n t i o n  in the l a b o r  m a r k e t  in an a r e a  

w h i c h  C o n g r e s s  h a s  s e e n  fit to  l eave to  m a r k e t  forces. T h e  

r e q u i r e m e n t  v i o l a t e s  ERISA, b e c a u s e  it i m p e r m i s s i b l y  r e l a t e s  to 

e m p l o y e e  b e n e f i t  p l a n s  r e g u l a t e d  b y  ERISA. T h e  r e q u i r e m e n t  v i o l a t e s  

e qual p r o t e c t i o n  a n d  d u e  p r o c e s s  rights, b e c a u s e  it u n f a i r l y ,  a n d  

w i t h o u t  a n y  f a c t u a l  basis, d i s c r i m i n a t e s  a g a i n s t  m e r i t  s h o p  

c o m p a n i e s .  T h e  r e q u i r e m e n t  v i o l a t e s  f e d e r a l  a n t i t r u s t  laws. T h e  

r e q u i r e m e n t  is w i t h o u t  a u t h o r i t y  in the C i t y  of S e w a r d  p r o c u r e m e n t  

code.

T h e s e  c o n s t i t u t i o n a l  p r o v i s i o n s  a n d  laws s e e k  t o  p r e s e r v e  

t h i s  goal: T h a t  g o v e r n m e n t s  su c h  as the C i t y  of S e w a r d  be p r o h i b i t e d  

from i n j e c t i n g  t h e m s e l v e s  into c o m m e r c e  a n d  l a b o r  m a t t e r s  p r e s e r v e d  

to the f r e e  m a r k e t  b y  C o n g r e s s .  T h e  Ci t y  h a s  no l e g i t i m a t e  i n t e r e s t  

in f o r b i d d i n g  n o n - u n i o n  c o n t r a c t o r s  or c o n t r a c t o r s  w i t h  a g r e e m e n t s  

w i t h  n o n - I B E W  u n i o n s  fr o m  b i d d i n g  on the P r oject, a n d  t h e  l a w  

r i g h t l y  e n j o i n s  s u c h  a p r o s c r i p t i o n .
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A n c h o r a g e

P.O. BOX 196650
ANCHORAGE, ALASKA 99519-6650 

O X  I (907) 343-4433
T O M  P I N K , 

M A Y O R

OFFICE OF THE MUNICIPAL MANAGER

A p r i l  3, 1 9 9 1

S e n a t o r  D r u e  P e a r c e ,  c h a i r  
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  

P.O. B o x  V
Ju n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  P e a rce:

E n c l o s e d  is a c o p y  of t h e  M u n i c i p a l i t y  of A n c h o r a g e  p o s i t i o n  o n  SB 
95, U n f a i r  l a b o r  p r a c t i c e  e x e m p t i o n s .

P l e a s e  d i s t r i b u t e  t h i s  l e t t e r  t o  y o u r  c o m m i t t e e  m e m b e r s  f o r  t o d a y ' s  

h e a r i n g  o n  t h e  bill.

If y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  fe e l  fr e e  t o  c o n t a c t  me. 

S i n c e r e l y ,

M unicipal Manager



P.O. BOX 196650
ANCHORAGE, ALASKA 995 '9-6S50 
(907) 343-4425

T P M  F I N K ,

M A Y O R

DEPARTMENT OF EMPLOYEE RELATIONS

A p r i l  3, 1991

T o  W h o m  It M a y  C o n c e r n :

T h e  M u n i c i p a l i t y  of A n c h o r a g e  is o p p o s e d  t o  S e n a t e  B i l l  No. 9 5 th a t  
is "An A c t  r e l a t i n g  t o  a g r e e m e n t s  b e t w e e n  a l a b o r  o r g a n i z a t i o n  a n d  
a p u b l i c  e m p l o y e r . "

R e a s o n s :

1. T h i s  B i l l  c o n f l i c t s  w i t h  t h e  p h i l o s o p h y  e m b o d i e d  in A r t i c l e  
II, S e c t i o n  II o f  t h e  A n c h o r a g e  H o m e  R u l e  C h a r t e r  w h i c h  g u a r a n t e e s  
" T h e  r i g h t  - w h e t h e r  a s  a c o n t r a c t o r ,  as a t a x p a y e r ,  o r  b o t h  - to 
c o m p e t i t i v e  b i d d i n g  f o r  g o o d s  a n d  s e r v i c e s  f u r n i s h e d  t o  t h e  
M u n i c i p a l i t y ,  s u b j e c t  o n l y  t o  e x c e p t i o n s  e s t a b l i s h e d  b y  o r d i n a n c e . "

2. A c c o r d i n g  t o  t h e  Bill, e m p l o y e r s  a n d  u n i o n s  t h r o u g h  t h e i r  
l a b o r  c o n t r a c t  w o u l d  ’ve a l l o w e d  to p r o h i b i t  t h e  e m p l o y e r  f r o m  d o i n g  
b u s i n e s s  w i t h  o t h e r  e m p l o y e r s  o n  c o n s t r u c t i o n  o r  m a i n t e n a n c e  
c o n t r a c t s .  T h i s  c o u l d  r e s u l t  in t h e  r e s t r a i n t  of t r a d e  in t h a t  it 
w o u l d  p r o v i d e  s t a t u t o r y  a u t h o r i t y  f o r  t h i r d  p a r t y  b o y c o t t s  w h e r e b y  
a n  e m p l o y e r  c o u l d  b e  p r o h i b i t e d  f r o m  d o i n g  b u s i n e s s  w i t h  a f i r m  
b e c a u s e  it w a s  n o t  s i g n a t o r y  t o  a l a b o r  a g r e e m e n t  or b e c a u s e  the 
e m p l o y e r  w a s  e n g a g e d  in a w o r k  s t o p p a g e  w i t h  a l a b o r  o r g a n i z a t i o n .

3. T h e  M u n i c i p a l i t y  d o e s  n o t  b e l i e v e  t h a t  it s h o u l d  e n c o u r a g e  t h e  
t y p e s  o f  a c t i v i t i e s  t h a t  t h e  B i l l  w o u l d  i n v i t e  b e c a u s e  t h e y  w o u l d  
b e  c o n t r a r y  t o  t h e  b e s t  i n t e r e s t s  o f  t h e  p u b lic.

In c o n c l u s i o n ,  t h e  B i l l  a p p e a r s  t o  h a v e  s e r i o u s  f l a w s  p e r t a i n i n g  to 
t h e  p r i n c i p l e s  o f  f r e e  t r a d e  a n d  t h e  r i g h t  t o  d o  b u s i n e s s  w i t h i n  
t h e  c o n t e x t  o f  t h e  c o m p e t i t i v e  p r o c e s s .

S i n c e r e l y ,

Jalijfes R. J o s e
E m p l o y e e  R e l a t i o n s  D i r e c t o r

M u n i c i p a l i t y

o f

A n c h o r a g e
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Dear S enator,

A s  b o t h  B u s i n e s s  M a n a g e r  ot C a r p e n t e r s  L o c a l  1 2 8 1  a n d  

P r e s i d e n t  ot t h e  W e s t e r n  A l a s k a  B u i l d i n g  T r a d e s ,  I w i s h  

to e x p r e s s  s u p p o r t  f o r  S B - 9 9 .

I
T h e s e  p r o j e c t s  h a v e  b e e n  t o u t e d  as  " U n i o n  B i l l s " .  T h i s  

is s i m p l y  n o t  t h e  t r u t h .  T h e y  a r e ,  in f a c t ,  A l a s k a  

H i r e  b i l l s .  It is t h e  o n l y  w a y  to l e g a l l y  g u a r a n t e e  

A l a s k a  h i r e .  It d o e s  n o t  r e q u i r e  t h a t  t h e  S t a t e  e n t e r  

i n t o  s u c h  a n  a g r e e m e n t ,  it o n l y  g i v e s  t h e m  t h e  o p t i o n .  

A l s o ,  it d o e s  n o t  p r e c l u d e  a n y  c o n t r a c t o r  f r o m  b i d d i n g  

o n  a s t a t e  p r o j e c t .

In t i m e s  o f  d e c l i n i n g  o i l  r e v e n u e ,  t h e  s t a t e  s h o u l d  

l o o k  a t ,  a n d  h a v e  t h e  o p t i o n  o f ,  s a v i n g  m o n e y  in a n y  

w a y  it c a n .

P h i l  T h i n g s t a d  

B u s i n e s s  M a n a g e r  

C a r p e n t e r s  L o c a l  1 2 8 1

P T  / sh
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A p r i l  27, 19 9 1

R o b e r t  G. L a t t o  
7 6 5 5  J e w e l  L a k e  R o a d  
A n c h o r a g e ,  A K  9 9 5 0 2

D e a r  Mr. Latto:

T h e  S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e ,  w h i c h  I chair, h e l d  t h r e e  
h e a r i n g s  o n  S e n a t e  B i l l  95, P r o j e c t  L a b o r  A g r e e m e n t s ,  a n d  p a s s e d  
t h e  b i l l  o n  t o  t h e  n e x t  c o m m i t t e e  of  r e f e r r a l ,  t h e  J u d i c i a r y  
C o m m i t t e e .

W e  a d o p t e d  s e v e r a l  a m e n d m e n t s .  T h e s e  i n c l u d e d  p r o t e c t i n g  
m a i n t e n a n c e  l a b o r  a g r e e m e n t s  a l r e a d y  in place, l i m i t i n g  P L A ' s  to  
p r o j e c t s  in  e x c e s s  $ 7 , 0 0 0 , 0 0 0  of  l o c a l  o r  s t a t e  f u n d s  a n d  
p r o v i d i n g  f o r  t h e  s u n s e t  o f  t h e  p r o j e c t  l a b o r  a g r e e m e n t  s t a t u t e  
o n  J a n u a r y  1, 1995. I h a v e  e n c l o s e d  a c o p y  o f  t h e  CS S B  95(L&C) 
f o r  y o u r  r e v i e w .

I e n c o u r a g e  y o u  t o  c o n t a c t  S e n a t o r  H a l f o r d  t h e  c h a i r  o f  t h e  
J u d i c i a r y  C o m m i t t e e  w i t h  a n y  o t h e r  s u g g e s t i o n s  o n  t h i s  bill.
T h a n k  y o u  f o r  s h a r i n g  y o u r  t h o u g h t s  w i t h  me.

C h a i r

A t t a c h m e n t

D P : r r m
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April 24, 1991

Sen. Drue Pearce 
District G 
Anchorage, AK

Sen. Pearce,

I feel tiie need to write you a fcllcs-; up letter cn the suspcrt 
of HE 223, and SB 95.

Being a long tine Alasken v.orker, and resident, these bills 
that enhance P.L.A. (Project Labor Agreements) are very Important 
to me. they are a m ove in the right direction, to brine the work 
baclc to AlasJca residents through local hire,

Please don't listen tc the pressure, and big money of 
Associated General Contractors. A.G.C. has never supported local 
hire.

Aroo has used P.L.A. before, and they have been beneficial 
to the octcpany. Therefore I tliink the state can, and should enact 
the use of P.L.A.

Please support Sen. Rcdey, and Rep. Ellis on those P.L.A.
bills. 
Thank you,

7655 Jewel Lake Kg . 
Andicrage, AIL 99502
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April 22, 1991

Sen. Drue Pearce 
Dist. G
Anchorage, AK 

Sen. Fearce, *

I would like your support cn these bills for Alaste workers: 
SB-95 and HE-223.

I tliink it is tine we Alaskans steed up for our rights to 
do the work tliat rightfully belongs to us.

I have lived, and worked in Alaska for 33 years. Lately I 
see more, and more of my work, and other Alaskansr being done by 
workers, and contractors from the lower 43.

I am an Ironworker, and have been un-employed for the past 
6 mo. I understand the seasonal aspect of construction work, but 
when our jobs are taken by out side workers, it makes it increasing­
ly hard to earn a living in Alaslca.

Hie money these out-side workers earn in Alaslca goes back 
to their home states with them. It is a big loss to Alaska.

I feel that these 2 bills, are a step in the right direction, 
in enhancing local hire of Alas!cans, arl Alaskan contractors.

I thank you for answering the response questions I filled
out.

I hope you will support all Alaslcans in your work in Juneau.

Thank You,

7635 Jewel Lake Ac. 
Anchorage, AK 99502

P.5. I T,ould like tc add, that I am in total agreement with 
tlie above letter by my husband.

Sincerely,

V e m i e l  Latte



Sen. Drue Pearce 
District G

April 22, 1991

Anchorage, AK 

Sen. Pearce,

I would like to voice my objections to House bills No.'s 263, 
249, 170, & 175; which would liberalize the Alaslcan Abortion ’ 
Statutes.
1. I am against abortions for any reason.
2. I am against any funding whatsoever to support abortions.
3. I am against having any child doing anytliing so serious as

abortion without parental concent.
4. No doctor should be forced to perform an abortion.
5. There always should be a waiting period in a decision as terribl 

an act as abortion.
6. Anything as serious as an abortion should definitely be done 

at a lice-sec*, and regulated facility, and only by a licensed
physician or surgeon.

If two people, adult or youth, know how to play around with 
sex, then they also need to take responsibility for their actions. 
The youth needs to be taught to care about others besides 
themselves.

We cannot go around demanding cur rights over someone else's. 
We need to defend these babies. We cannot continue to ignore God’s 
laws, and not expect to eventually to suffer the judgements of 
God. If you do not believe in God, consider these unborn cliildren 
just because they are people who need defending.

Sincerely,

V e m i e !  Latto 
7655 Jewel Lake RD. 
Anchorage, AK 99502
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M a r c h  7, 1991

S e n a t o r  D r u e  P e a r c e
C h a i r m a n ,  S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e  
P.O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

RE: S e n a t e  B i l l  95

D e a r  S e n a t o r  Pearce:

T h e  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  of  A l a s k a  is s e r i o u s l y  c o n c e r n e d  
a b o u t  S B  95 w h i c h  is c u r r e n t l y  u n d e r  r e v i e w  b y  y o u r  c o m m i t t e e .  We  
b e l i e v e  t h a t  t h e  b i l l  is an a t t e m p t  t o  s e l l  u n i o n  h i r e  a s  t h e  o n l y  
a c c e p t a b l e  l o c a l  h i r e  a l t e r n a t i v e .  T h i s  b i l l  n o t  o n l y  r a i s e s  
s e r i o u s  l e g a l  q u e s t i o n s ,  w e  b e l i e v e  t h a t  it w i l l  r a i s e  t h e  c o s t  of 
c o n s t r u c t i o n  t o  t h e  S t a t e  w h i l e  a t  t h e  s a m e  t i m e  d i s e n f r a n c h i s i n g  
t h e  m a n y  n o n - u n i o n  A l a s k a n  c o n t r a c t o r s  a n d  t h e i r  e m p l o y e e s .

W e  c a n  u n d e r s t a n d  t h e  f r u s t r a t i o n s  t h e  u n i o n s  h a v e  e x p e r i e n c e d  in 
d e a l i n g  w i t h  t h e  n o n - A l a s k a n  c o n t r a c t o r s  a n d  t h e i r  n o n - r e s i d e n t  
e m p l o y e e s ,  b u t  w e  b e l i e v e  t h a t  t h e i r  p r o p o s e d  s o l u t i o n  w i l l  r e s u l t  
in a g r e a t  i n j u s t i c e  t o  t h e  n o n - u n i o n  A l a s k a n  c o n t r a c t o r s  a n d  t h e i r  
e m p l o y e e s .

T h e  A G C  is s y m p a t h e t i c  to t h e  d e s i r e  t o  u t i l i z e  c o n s t r u c t i o n  
d o l l a r s  t o  b e n e f i t  A l a s k a n  c o n t r a c t o r s  a n d  A l a s k a n  r e s i d e n t s .  We  
b e l i e v e  t h a t  in t h e  e r a  o f  l i m i t e d  S t a t e  c a p i t a l  b u d g e t s ,  t h e  S t a t e  
n e e d s  to  m a x i m i z e  t h e  l o n g - t e r m  b e n e f i t s  d e r i v e d  f r o m  t h e  c a p i t a l  
b u d g e t ,  a n d  t h i s  c a n  o n l y  b e  a c c o m p l i s h e d  b y  a m o r e  e f f i c i e n t  
a l l o c a t i o n  of b u d g e t  m o n i e s  t o  c a p i t a l  p r o j e c t s .  W e  b e l i e v e  t h a t  
t h e  d e s i r e  for l ocal h i r e  a n d  t h e  e f f i c i e n t  a l l o c a t i o n  o f  t h e  
c a p i t a l  b u d g e t  c a n  b e t t e r  b e  a c c o m p l i s h e d  b y  t h e  u t i l i z a t i o n  of 
b o n u s e s  t h a n  t h r o u g h  t h e  i m p l e m e n t a t i o n  o f  a S t a t e - w i d e  p r o g r a m  of 
u n i o n  hire.

T o  p r o v i d e  a b e t t e r  u n d e r s t a n d i n g  o f  o u r  o p p o s i t i o n  t o  S B  95, we  
h a v e  a t t a c h e d  a c o p y  o f  A G C ' s  P o s i t i o n  P a p e r  f o r  y o u r  review. 
H o p e f u l l y  a f t e r  a m o r e  t h o r o u g h  r e v i e w  of t h e  r a m i f i c a t i o n s  o f  the



bill, y o u r  c o m m i t t e e  w i l l  o p p o s e  t h e  b i l l  a n d  w o r k  w i t h  o t h e r s  to 
d e v e l o p  a l o c a l  h i r e  s t a t u t e  t h a t  w i l l  n o t  o n l y  w i t h s t a n d  t h e  l e g a l  
c h a l l e n g e s  t h a t  w i l l  s u r e l y  f o l l o w  b u t  w i l l  t r e a t  b o t h  u n i o n  and 
n o n - u n i o n  e m p l o y e e s  fairly.

S i n c e r e l y ,

A S S O C I A T E D  G E N E R A L  C O N T R A C T O R S  
O F  A L A S K A

S t e p h e n  L. W a l s h  
P r e s i d e n t


