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AMENDMENT

OFFERRED IN THE SENATE
BY SENATOR PEARCE
TO: CSSB 95( ) dated 2/28/91

Page 2, lines 17-21:
Delete all material.

Insert a new paragraph to read:

"(3) require a contractor, subcontractor or ether
person to do business, 1including the handling, using, selling,
and transporting of goods, or the employment of construction
industry employees, only with other contractors, subcontractors
or persons who qualify under and are in compliance with the terms
of the agreement.™



AMENDMENT

OFFERED IN THE SENATE
BY SENATOR PEARCE

TO: CSSB 95¢( ) dated 2/23/91
Bill version -

Page 2, lines 17-21 read:

"(3) require the state or a political subdivision of
the state and one or more labor organizations representing
employees in the building, maintenance, and construction industry
to enter into an agreement concerning labor relations on a public
construction project, to cease or refrain, or agree to cease or
refrain, from handling, using, selling, transporting, or doing
business with a contractor, subcontractor, or other person."

Terry Cramer version -

Page 2, lines 17-21:
Delete all material.

Insert a new paragraph to read:

"(3) require a person covered by the agreement to limit
the persons with whom the person or a contractor or subcontractor
of the person does business, 1including the handling, using,
selling, and transporting of goods to persons who qualify under
the terms of the agreement."”

Helene Brooks version -

Page 2, lines 17-2.1:
Delete all material.

Insert a new" paragraph to read:

"(3) require a contractor, subcontractor or other
person to do business, 1including the handling, using, selling,
and transporting of goods, or the employment of construction
industry employees, only with other contractors, subcontractors
or persons who qualify under and are in compliance with the terms
of the agreement."”



AMENDMENT

OFFERED IN THE SENATE
BY SENATOR PEARCE
TO: CSSB 95( ) dated 2/28/91

Bill version -

Page 2, lines 17-21 read:

1(3) require the state or a political subdivision of
the state and one or more labor organizations representing
employees in the building, maintenance, and construction industry
to enter into an agreement concerning labor relations on a public
construction project, to cease or refrain, or agree to cease or
refrain, from handling, using, selling, transporting, or doing
business with a contractor, subcontractor, or other person."

Terry Cramer version -

Page 2, lines 17-21:
Delete all material.

Insert a new paragraph to read:

}"(3) require a person covered by the agreement to(limit
the persons®) with whom the person or a contractor or subcontractor
of the person does business, including the handling, using,
selling, and transporting of goods to persons who qualify under
the terms of the agreement."”

Helene Brooks version -

Page 2, lines 17-21:
Delete all material.

Insert a new paragraph to read:

"(S™Nirequire a contractor, subcontractor or other
person to do business, 1including the handling, using, selling,
and transporting of goods, or the employment of construction
industry employees, only with other contractors, subcontractors
or persons who qualify under and are in compliance with the terms
of the agreement."
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CS FOR SENATE BILL NO. 95 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s):  SENATORS RODEY. Menard

A BILL
FOR AN ACT ENTITLED
"An Act permitting the state or political subdivisions of the state to enter into project

labor agreements.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.05.380 is amended to read:

Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the
Administrative Procedure Act (AS 44.62) to carry out labor relations functions under
AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -
42.40.890.

* Sec. 2. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section
is to enable the state or a political subdivision of the state to structure labor relations at the job
site of a public construction project in the interests of industrial harmony and to permit public
agencies to make optimal use of their construction resources.

(b) If the public construction project meets the requirements of (c) of this section, the

-I- CSSB 95(L&C)
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stale or a political subdivision of tli* state and a representative of one or more labor organizations
representing employees in the budding, maintenance, and construction industry may enter into
a project labor agreement concerning labor relations on a public construction project whether or

not the representative is a majority status labor organization under 29 U.S.C. 159. However, they

may not enter into a project labor agreement to cover work currently or traditionally performed

by employees of the state or political subdivision or work covered under a current collective
bargaining agreement between the state or political subdivision and a labor organization
representing employees of the state or political subdivision unless both the state or political
subdivision and the labor organization representing the employees consents to coverage of that

work in the project labor agreement. In addition to addressing wages, hours, and other terms and

conditions of employment, the agreement may, with respect to labor relations on the project,

(1) require the state or political subdivision to require a contractor, subcontractor,
or other person on the project to

(A) notify labor organizations representing building, maintenance, and
construction industry employees of project employment opportunities; or

(B) accept referrals of qualified applicants from the labor organizations
for project employment;

(2) provide for priority in opportunities for employment referralsbased on
minimum training or experience qualifications or based on length of service

(A) with the contractor, subcontractor, orotherperson;
(B) in the industry; or
(C) in the particular geographical area;

(3)require the state or a political subdivision of the state and oneor more labor
organizations representing employees in the building, maintenance, and construction industry to
enter into an agreement concerning labor relations on a public construction project, to cease or
refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business
with a contractor, subcontractor, or other person.

(c) This section applies to a public construction project only if
(1) the project isentirely funded by state and local funds; and
(2) the total cost of the project exceeds 57,000,000.

(d) The state or political subdivision shall retain substantial control of job site labor

CSSB 95(L&C) -2-
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relations including the means, manner, and standards of performance of all employees engaged
in work or employed on projects covered by an agreement entered into under this section.

(e) If a settlement is reached at the completion of negotiations under this section, the
state or political subdivision shall reduce the settlement to writing in the form of an agreement.
The agreement may include a term for which it will remain in effect, not to exceed three years.
However, if the specific project is expected to last longer than three years, the term may exceed
three years but may not exceed the length of the project. The agreement must include a

grievance procedure with binding arbitration as its final step.

(0 The labor relations agency shall adopt regulations under the Administrative Procedure
Act (AS 44.62) to implement this section.

(g) Notwithstanding a project labor agreement entered into under this section, employees
of the contractors and subcontractors on a public construction project are not considered
employees of the state or political subdivision of the state.

(h) An agreement entered into under (b) of this section does not constitute an election
under 29 U.S.C. 159.

(i) The provisions of AS 36.30 do not apply to agreements entered into under this
section.

(1)) An agreement entered into under this section is not prohibited under AS 45.50.562 -
45.50.596.

* Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:
(23) agreements entered into under AS 36.90.150.
* Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:
(i) AS 45.50.562 -45.50.596 do not prohibit agreements entered into under AS 36.90.150

between a public employer and a labor organization or representative of labor organizations.

-3- CSSB 95(L&C)
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CS FOR SENATE BILL NO. 95 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS KODEY, Menard

A BILL
FOR AN ACT ENTITLED
1 "An Act permitting the state or political subdivisions of the state to enter into project

2 labor agreements.”

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4  * Section 1. AS 23.05.380 is amended to read:

5 Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the
6 Administrative Procedure Act (AS 44.62) to cany out labor relations functions under
7 AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -
8 42.40.890.

9 * Sec. 2. AS 36.90 is amended by adding a new section to read:

10 Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section
11 is to enable the state or a political subdivision of the state to structure labor relations at the job
12 site of a public construction project in the interests of industrial hannony and to permit public
13 agencies to make optimal use of their construction resources.

14 (b) The state or a political subdivision of the state and a representative of one or more

-1- CSSB 95( )
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labor organizations representing employees in the building, maintenance, and construction
industry may enter into a project labor agreement concerning labor relations on a public
construction project whether or not the representative is a majority status labor organization under
29 U.S.C. 159. However, the’ may not enter into a project labor agreement to cover work
currently or traditionally performed by employees of the state or political subdivision or work
covered under a current collective bargaining agreement between the state or political subdivision
and a labor organization representing employees of the state or political subdivision unless both
the state or political subdivision and the labor organization representing the employees consents
to coverage of that work in the project labor agreement. In addition to addressing wages, hours,
and other terms and conditions of employment, the agreement may, with respect to labor relations
on the project,

(1) require the state or political subdivision to require a contractor, subcontractor,
or other person on the project to

(A) notify labor organizations representing building, maintenance, and

construction industry employees of project employment opportunities; or
(B) accept referrals of qualified applicants from the labor organizations
for project employment;

(2) provide for priority in opportunities for employment referrals based on
minimum training or experience qualifications or based on length of service

(A) with the contractor, subcontractor, or other person;
(B) in the industry; or
(C) in the particular geographical area;

(3) require the state or a political subdivision of the state and one or more labor
organizations representing employees in the building, maintenance, and construction industry to
enter into an agreement concerning labor relations on a public construction project, to cease or
refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business
with a contractor, subcontractor, or other person.

(c) The state or political subdivision shall retain substantial control of job site labor
relations including the means, manner, and standards of performance of all employees engaged
in work or employed on projects covered by an agreement entered into under this section.

(d) If a settlement is reached at the completion of negotiations under this section, the
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state or political subdivision shall reduce the settlement to writing in the form of an agreement.
The agreement may include a term for which it will remain in effect, not to exceed three years.
However, if the specific project is expected to last longer than three years, the term may exceed
three years but may not exceed tiie length of the project. The agreement must include a

grievance procedure with binding arbitration as its final step.

(e) The labor relations agency shall adopt regulations under the Adn.inistrative Procedure

Act (AS 44.62) to implement this section.

(0 Notwithstanding a project labor agreement eniere.d into under this section, employees
of the contractors and. subcontractors on a public construction project are not considered
employees of the state or political subdivision of the state.

(@) An agreement entered into under (a) of this section does not constitute an election

under 29 U.S.C. 159.
(h) The provisions of AS 36.30 do not apply to agreements entered nto under this

section.
(i) An agreement entered into under this section is not prohibited under AS 45.50.562 -

45.50.596.

* Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

(23) agreements entered into under AS 36.90.150.

* Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

() AS 45.50.562 -45.50.596 do not prohibit agreements entered into under AS 36.90.150

between a public employer and z labor organization or representative of labor organizations.

3 CSSB %5
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CS FOR SENATE BILL NO. 95 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered?
Referred:

Sporisor(s): SENATORS RODEY, Menard

A BILL
FOR AN ACT ENTITLED
"An Act permitting the state or political subdivisions of the state to enter into project

labor agreements."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.05.380 is amended to read:

Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the
Administrative Procedure Act (AS 44.62) to carry out labor relations functions under
AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -
42.40.890.

* Sec. 2. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section
is to enable the state or a political subdivision of the state to structure labor relations at the job
site of a public construction project in the interests of industrial harmony and to permit public
agencies to make optimal use of their construction resources.

(b) The state or a political subdivision of the state and a representative of one or more

N Udirel mEH)'EQ'mﬂEq CSSB 95(L&C)
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labor organizations representing employees in ihe building, maintenance, and construction
industry may enter into a project labor agreement concerning labor relations on a public
construction project whether or not the representative is a majority status labor organization under
29 U.S.C. 159. In addition to addressing wages, hours, and other terms and conditions of
employment, the agreement may, with respect to labor relations on die project,

(1) require the state or political subdivision to require a contractor, subcontractor,
or other person on the project to

(A) notify labor organizations representing building, mmntenance, and
construction industry employees of project employment opportunities; or

(B) accept referrals of qualified applicants from the labor organizations
for project employment;

(2) provide for priority in opportunities for employment referrals based on
minimum training or experience qualifications or based on length of service

(A) with the contractor, subcontractor, or otherperson;
(B) in the industry; or
(C) in the particular geographical area;

(3) require the state or a political subdivision of the state and one or more labor
organizations representing employees in the building, maintenance, and construction industry to
enter into an agreement concerning labor relations on a public construction project, to cease or
refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business
with a contractor, subcontractor, or other person.

(c) The state or political subdivision shall retain substantial control of job site labor
relations including the means, manner, and standards of performance of all employees engaged
in work or employed on projects covered by an agreement entered into under this section.

(d) in negotiating and implementing an agreement under this section, the state or political
subdivision of the state and the labor organization or representative of labor organizations shall
comply with the requirements for negotiating and implementing collective bargaining agreements
set out in AS 23.40.070, 23.40.110 - 23.40.160, 23.40.180, 23.40.190, and 23.40.250.

(e) If a settlement is reached at the completion of negotiations under this section, the
state or political subdivision shall reduce the settlement to writing in the form of an agreement.

The agreement may include a term for which it will remain in effect, not to exceed three years.

CSSB 95(L&C) 2-
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However, if the specific project is expected to last longer than three years, the term may exceed
three years but may not exceed the length of the project. The agreement must include a
grievance procedure with binding arbitration as its final step. Either party to the agreement has
a right of action to enforce the agreement by petition to the Alaska labor relations agency
established in AS 23.05.360.

(f) The labor relations agency shall adopt regulations under the Administrative Procedure
Act (AS 44.62) to implement this section.

() Notwithstanding a project labor agreement entered into under this section, employees
of the contractors and subcontractors on a public construction project are not considered
employees of the state or political subdivision of the state.

(h) An agreement entered into under (a) of this section does not constitute an election
under 29 U.S.C. 159.

(i) The provisions of AS 36.30 do not apply to agreements entered into under this

section.

(1 An agreement entered into under this section is not prohibited under AS 45.50.562 -

45.50.596.

* Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

(23) agreements entered into under AS 36.90.150.

* Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

()) AS 45.50.562 -45.50.596 do not prohibit agreements entered into under AS 36.90.150

between a public employer and a labor organization or representative of labor organizations.

-3- CSSB 95(L&C)
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CS FOR SENATE BILL NO. 95 C )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST S

BY

Offered: & m / K

Referred:

Sponsor(s): SENATORS RODEY, Menard

A BILL
FOR AN ACT ENTITLED

1 "An Act permitting the state or political subdivisions of the state to enter into project

N

labor agreements.”

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 23.05.380 is amended to read:

S Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the
6 Administrative Procedure Act (AS 44.62) to carry out labor relations functions under
7 AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150. and AS 42.40.730 -
8 42.40.890.

9 * Sec. 2. AS 36.90 is amended by adding a new section to read:

10 Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section
1 is to enable the state or a political subdivision of the state to structure labor relations at the job
12 site of a public construction project in the interests of industrial harmony and to permit public
13 agencies to make optimal use of their construction resources.

14 (b) The state or a political subdivision of the state and a representative of one or more
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ldor ogenizatios  represatiny erployees n tre uilding, maintenance, and aonstruction
misty” may eter ino a project ldor agreement conceming  labor redatias on a pblic
arstruction project whether ar ot tre rqoresantative samajortty Status laor argenization under
2 USC. 13. In atirtion t addressing weges, hours, and other terms and codirians of
enployment, the agreament may, with regect 1o laor relatios on tte pgject,

@ reuire tre Sate or politacal sUdivision o recuilre a aontrector, SUboontrector,
or otrer persin on tte project ©©

(A rotfy ldor agenizatios represatting building, mainterance, and
construction industry employees of project employment opportunities; or

(B) accept referrals of qualified applicants from the labor organizations
for project employment;

(2) provide for priority in opportunities for employment referrals based on
minimum training or experience qualifications or based on length of service

(A) with the contractor, subcontractor, orotherperson;
(B) in the industry; or
(C) in the particular geographical area;

(3) require the state or a political subdivision of the state and one or more labor
organizations representing employees in the building, maintenance, and construction industry to
enter into an agreement concerning labor relations on a public construction project, to cease or
refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business
with a contractor, subcontractor, or other person.

(c) The state or political subdivision shall retain substantial control of job site labor
relations including the means, manner, and standards of performance of all employees engaged
nwork or employed on projects covered by an agreement entered into under this ssction.

(dTTtniegotiating and implementing an agreement under this section, the state or political
subdivision of the state and the labor organiz;tion or representative of labor organizations shall
comply with the requirements for negotiating and implementing collective bargainingagreiments
set out in AS 23.40.070, 23.40.110 - 23.40.160, 23.40.180, 23.40.190, and 23.40.250. 7

© IFassttlernt B readed a tre corpletion of negoiatios under this secian, tte
date or pliracal subdivision ddlll reduce tre settdlerant to wrrtang in e form of an agreament.
The agrearent may incluce a term forwhich el revain ineffect, ot toexceed three years.

CSSB 95( ) 2.
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However, if the specific reject is expected to last longer than three years, the term may exceed
three years but may not exceed the length of the project. The agreement must include a
grievance procedure with binding arbitration as its final step. ~Either party to the agreement has
a figEt of action to enforce the agreement by petition to the Alaska labor relations agency
established in AS 23.05.360,

(f) The labor relations agency shall adopt regulations under the Administrative Procedure
Act (AS 44.62) to implement this section.

() Notwithstanding a project labor agreement entered into under this section, employees
of the contractors and subcontractors on a public construction project are not considered
employees of the state or political subdivision of the state.

(h) An agreement entered into under (a) of this section doe.; not consutute an election
under 29 U.S.C. 159.

(i) The provisions of AS 36.30 do not apply to agreements entered into under this
section.

(1)) An agreement entered into under this section is not prohi, 'd under AS 45.50.562 -

45.50.596.

* Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

(23) agreements entered into under AS 36.90.150.

* Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

(1) AS 45.50.562 - 45.50.596 do not prohibit agreements entered into under AS 36.90.150

between a public employer and a labor organisation or representative of labor organizations.

3 CSSli 95( )
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Division Lnhnr Relations Bill Number f’SSH 95

Bill Title An Act permitting public entities to ontor into project Inhnr agreements.

Position Statement: Explain briefly what bill does, its impacts and Department’s
position, i.e., a) support, b) do not support, ¢) neutral or d) oppose.

CCSB 95 modifies the original bill by proposing that most of the text be added to Title 36 (Public Works),
rather than in AS 23.40, Public Employment Relations Act (PERA). The CS is clear in its title, intent and
wording. Nevertheless, it is substantively the same bill as the original version; we are opposed to it.

CSSB 95 is loosely modeled after portions of the National Labor Relations Act (NLRA) which permits the
negotiation of so-called "project labor agreements” between private construction contractors and unions
which traditionally represent employees in the building and construction trades. However, CCSB 95
proposes a radical departure from existing law by authorizing public entities which contract out
construction or maintenance to negotiate directly with unions the wages, hours and terms of employment
which will govern the employees subsequently utilized by the private contructor(s) who is awarded the
construction contract. The private contractor has no role in these collective bargaining negotiations.
Further, the bill proposes that the public entity must retain control of the job site labor relations,
including the means, manner and standards or performance of the private contractor’s "employees"
working on the project. To our knowledge, no other state has enacted law authorizing the negotiation of
project labor agreements directly with the government, rather than the traditional primary employer

(contractor) who actually does the work.

Even if constitutional, this type of government intrusion into and control of private sector labor relations
is bad public policy. Exercise of government authority under these provisions would effectively strip
privntft employers of their ability to freelv engage in good faith bargaining with unions as provided in
federal law. It raises the distinct possibility that small contractors and nonunion contractors will be
severely disadvantaged in competing for public works contracts, since the project labor agreement
negotiated without their participation may require a union hiring hall.

APPROVED:

DileCtor Bruce Cummings Division Labor Relations

Signature w' ' Date <

Com missioner Millott Keller

(For more information, call Barbara Pritchett 465-2200) Rev. U1/28/91
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Position Statement Continued:

The bill requires ihul any such agreement conlain a grievance procedure culminating in binding
arbitration. This is not required in federal law; it is subject to the free give-and-take of negotiations. The
bill requires that disputes arising from the negotiation or implementation/administration of such contract,
be adjudicated under PERA, rather than under the NLRA.

"i Acfe
The substantm| control over employees which the public entity can or must exercise under this proposal--
combined with its cross-references to Alaskan public employee labor law-raises the possibility that public
entities negotiating such a project labor agreement would be found under federal tax and/or employment
laws to be joint or primary employers of the project workers, notwithstanding the award of a separate
construction or maintenance agreement witl.a "contractor."”

Proponents have advocated this bill as promoting Alaska hire on public works contracts. However, it is
unriear how union referrals under this bill would contribute to Alaska hire any more than is already
permissible under existing NLRA provisions for project labor agreements.

Proponents also suggest that project labor agreements would be more economical under this bill than
under the NLRA, although again it is unclear how. It is also unclear whether public entities may abandon
attempts to negotiate such an agreement, once the process is initiated; cross-references to PERA for
adjudication of disputes suggest that any attempts to withdraw because of economic unfeasability would
be procedurally burdensome and time-consuming, if not impossible.

Although utilization of bill provisions is ostensibly permissive, the reality is that organized labor may
exercise irresistible pressure on public entities to, at a minimum, "expe- ,ment" with application of the new
law. Since public employers are not experienced or well-trained in the negotiation and execution of
construction labor agreements (nor maintenance agreements, in many cases), there is a strong possibility
that such agreements would be less cost-effective than those negotiated with private employers. The State
has experienced this result in the negotiation of the initial maintenance agreement (1974) with its Labor,

Trades and Crafts bargaining unit.

This bill also raises the specter ofjurisdictional disputes between public employee unions and their private
sector counterparts. At the State level, jurisdiction on maintenance ar.d small-scale construction work is
presumed by organizations representing State employees. This bill may enable the negotiation of labor
agreements for this work with unions who are not now the majority status representative of these
employees. How this can be reconciled with other provisions of PERA regarding representation rights is
not explained in the bill itself; presumably, this issue would be ultimately resolved by legal disputes over

jurisdiction.

LEGI P.KHM
9.5-VP.070205") KiV.»



Bill No: Senate Bill No. 95 Date: February 19, 1991

Title: "An Act relating to agreements Contact": Eileen Plate
between a labor organization 465-2700
and a public employer.”

Senate Bill No. 95 would amend the Public Employment Relations Act to
insulate certain conduct from an unfair labor practice charge under
AS 23.40.110. A public employee labor organization would not be able to
charge a public employer with an unfair labor practice fur entering into an
agreement with construction trade unions to impose restrictions on
construction or maintenance contractors working for the public employer.
SB No. 95 would allow terms in such an agreement that required the
employer to notify labor unions of opportunities for employment, allowed
unions to refer applicants for employment, imposed minimum training or
experience requirements for employment, or required hiring preferences
based on length of service with an employer, in an industry, or in a

geographical area.

PERA covers collective bargaining only between public employees and
public employers. The effect of SB 95 on PERA would be very narrow-
insulating a public employer from an unfair labor practice charge by one of
its bargaining unit representatives.

The purpose of PERA as described in AS 23.40.070 is to provide for
collective bargaining between public employees and public employers "to
promote harmonious and cooperative relations between the government
and its employees and to protect the public by insuring effective and
orderly operations of government.” SB 95 does not appear to either

advance or obstruct this objective.

SB No. 95 would not have a fiscal impact on the Alaska Labor Relations

Agency.

APPROVED:

Nancy CSear Usera, Commissioner
Department of Labor

POSITION PAPER/Department of Labor
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Vv DeJ)artment of Transportation
and Public Facilities

BILL NO: CSSB 95 APPROVED:

TITLE: Unfaii-Labor Practice Exemptions DATE: March 13,1991

CSSB 95 modifies the original bill in organization but not intent. W hile the
department originally took a neutral position toward this bill, we have
discussed the implications of it with other departments who are more
knowledgeable of labor law and conclude that we cannot support it.

The Position Paper by the Department of Administration essentially describes
the reasons why this bill does not make good public policy. The idea of
government negotiating labor agreements without competition which
conspire to exclude many citizens and firms from the opportunity to work on
public works projects is controversial at best. As the bill's language is
permissive and not compulsory, it is doubtful we would seek to enter into
such agreements.

Our reluctance to enter into project related labor agreements is based on an
assessment of advantages and disadvantages. The cited advantages of lower
wage costs, hours of work and the like are fictional given that most of these
elements are fixed in law. Perhaps we could gain a no-strike clause, but we
have not experienced any significant project delays due to labor disputes
under current arrangements. At risk, is the likelihood of legal challenges
from both employees and contractors who are denied access to the public
works program. Such challenges seem likely and would be expensive in both
legal costs and potential claims and damages.

Because we *vould not seek to enter into such agreements, we do not forecast
any fiscal implications.

For Rurtter iomation @it Koty cHLgh ot 4533,



DeCPartme_nt of Transportation
and Public Facilities

BILL NO: Senate Bill No. 95

TITLE: " An Actrelating to agreements between a labor organization and a
public employer.”

DATE: 2/20/1991

The Department does not oppose nor support the bill. The legislation should,
however, improve the liklihood of Alaska hire on certain construction
projects.



Sonalor Druo Pearco, Chair
Senator Virginia Collins, Vico Chair
Sonalor Dick Ellason

Senalor Rick Halford

Senator Jay Kerttula

Alaska State Legislature

SENATE LABOR AND COMMERCE
COMMITTEE

March 19, 1991

Kathleen Strasbaugh, Assistant Attorney General

General Civil

Section

Department of Law

P.0. Box K

Juneau, AK 99811

Dear Ms. Strasbaugh:

WHILE IN JUNEAU
PO BOXV

JUNEAU ALASKA 99811
(907) 465-3844

3111 C STREET, SUITE 150
ANCHORAGE, ALASKA 99504
(907) 561-2018

The Senate Labor & Commerce Committee has been taking testimony
95, An Act permitting the state or political
subdivisions of the state to enter into project labor agreements.

on Senate Bill

During a recent hearing,
Department of Administration entered

Commissioner Millet Keller of the
into the record a copy of a

memorandum that you wrote to Bruce Cummings and Randy Simmons on
March 13, 1991.

Further clarification of that memorandum would be appreciated. A
point brought out in conversation regarding the legislation was
that all employees are covered by either the Public Employees

Relations Act or the National

In the first case,

Labor Relations Act.

the employees would be classified as public

employees and entitled to all terms, conditions and benefits
there in. In the second instance it v/as noted that according to

a 1lst Circuit Court of Appeals ruling a public entity
could not negotiate or set the terms and
labor agreement between a private employer and a

or municipality,
conditions of a

labor organization.

Would you please advise me

you please amplify.

i.e.? state

if my understanding correct and could



Thank you for your timely attention to this matter. This
legislation will be brought before the committee for an
additional hearing in the near future.

Sincerely,

Rod Mourant
Legislative Aide

Attachments



NVEMORANDUM State of Alaska

Department of Law

to D. Randy Simmons, Deputy CommissionoarE March 13, 1991
Department of Transportation and
Public Facilities fileno-

and tel no- 465-3600

Bruce Cummings, Director subject SB 95
Division of Labor Relations
Department of Administration

from Kathleen Strasbaugt
Assistant Attorney Clefieral

Please find attached copies of opinions prepared by our
office and legislative legal counsel regarding last year®s version
on the above legislation. We believe that this year®"s versions
pose some of the same problems.

Last year, Sen. Rodey introduced legislation proposed by
the IBEW which it (the IBEW) hoped would result in the use of
project labor agreements in the public sector. We believe they had
two arrangements in mind: [1] the project owner enters agreements
with labor unions that their hiring halls will be wused on
construction projects and then requires 1its contractors to use the
halls in accordance with the agreement, and [2] the owner requires
its bidders to use union labor. IBEW suggested that it could
insure local hire if such agreements were implemented.

The legislative device used last year, and again this
year in 3B 95 (also introduced by Sen. Rodey), 1is an amendment to
PERA which protects public employers from unfair labor practice
charges if they enter into prehire agreements with the construction
trade unions for certain kinds of public works projects. The
opinions written last year centered around the union®s local hire
theory, and the possibility that such arrangements might be
anticompetitive, both wunder antitrust Jlaws and the state %
procurement code. The opinions suggest that excluding nonunion
workers or contractors might constitute discrimination against
particular economic groups 1in violation of the state®s -equal
protection guarantee, as interpreted by the Alaska Supreme Court in
State v. Enserch Alaska Construction. 1Inc., 787 P.2d 624 (Alaska

1989).

Neither last year®"s bill nor this year®s actually permit
or mandate project labor agreements; they merely permit prehire
agreements where the public employer actually employs the workforce

on a project. Neither covers the situation where a project is put
out to bid. Thus it is wunlikely to result in project labor
agreements, though some public entities may use it if they use
force accounts for construction. We wunderstand that a draft

committee substitute 1is circulating which purports to cover the
situation where the public entity is the project owner rather than
the employer which would result in such agreements.



Deputy Commissioner Simmons & Director Cummings March 13, 1991
SB 95 Page 2

This year®"s bill exempts agreements described in the new
section it adds to PERA from the provisions of AS 36.30 and
antitrust statutes. It is not clear that project labor agreements
as contemplated by their sponsors could not nonetheless be
considered anticompetitive, since the approved agreements concern
the public entity only when they act as employers, not as owners
contracting out. The draft committee substitute is an effort to
govern the public entity as a project owner rather than as an
employer, but because it directs that the project > labor relations
be conducted wunder PERA, and that the public entity retain
substantial control over the projects employees, it would appear
that the proposed substitute does not really <change the
relationships involved.

The provision of proposed AS 23.40.110(d) allowing
preference for a particular geographical area may not be an unfair
labor practice 1if the bill 1is enacted, but the bill will not
protect public employers from Enserch liability. A new subsection,
proposed AS 23.40.110(e), has been added which protects public
employers from wunfair Jlabor practice <charges for boycotting.
However, it is unlikely that courts would look favorably on such

activities by government entities. The state®"s protective labor
legislation (little Davis-Bacon, OSHA, workers®" comp, etc.) covers
the basic health and safety of the state's workers. Thus the
primary public purpose advanced in support of such agreements is
the purchase of labor peace, i.e., if the public employer signs up,
the wunion promises not disrupt its project. In litigation 1in

Massachusetts, such an agreement have been challenged on the theory
that the best price 1is in the public interest, and if such an
agreement results in the rejection of lower bids, it is inimical to
the public interest.1l/ And of course when a government dispenses
its favors in a discriminatory fashion, it is subject to Enserch

type equal protection challenge.

As to the boycott or "hot cargo"™ portion of the bill, if
a government can"t debar contractors without granting them a
hearing, how can it undertake a boycott without some sort of due

process?

1/ Such an agreement by the state of Massachusetts as owner was
struck down as violative of the National Labor Relations Act, which
was found to preempt the state's efforts to control the labor
relations between the contractors and their employees. Associated
General Contractors v. Massachusetts Water Resources Authority,

F.2d , 59 U.S_.L.W. 2266 (October 24, 19<0). The committee
substitute attempts to avoid this 1issue by leaving the labor
relations 1in the control of the public entity. However, this
control may result in an employment relationship.



Deputy Commissioner Simmons & Director Cummings March 13, 1991
SB 95 Page 3

It might be wise to eliminate at least the boycott and
geographic preference sections of the bill. To the extent that
laws are supposed to instruct, the inclusion of the material might
lead a government entity (many of the entities covered by PERA are
small municipalities and utilities) to conclude that the geographic
preference and boycotting are permissible, when they might in fact
result in constitutional litigation.

Please let me know if 1 can provide any further
assistance.

KS:Imk
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MEMORANDUM

TO: Cynthia Larson
Department of Commerce
and Economic Development

FROM: Bertram L. Wagnon
Executive Directo

DATE: February 20, 1991

SUBJECT: Requested StaffAivalysis of
Senate Bill f & CVs)

I apologise for the lateness of the Awuthority's response and assure you that

our performance and responsiveness will improve.

Senate Bill No. 95 is the predecessor of last year's Senate Bill No. 529. |
am attaching for your information various items of correspondence that go to
the heart of the policy and legal issues associated with this piece of

proposed legislation. ~ —

In my opinion, the Awuthority's staff does not possess the expertise required
to perform a traditional fiscal note analysis of Senate Bill 95. Certainly we
could provide our opinion on the likely impacts associated with our
development projects, but feel this needs to be offered in the full context of
all public work projects.

You should be aware that theAuthority receives it3 authority to engage in
public works procurement under delegation from the Department of
Transportation and Public Facilities (AS 36.30.015). This is true of nearly

all other state agencies engaged in public works activities. This being the
case | would recommend that DOT&P? assume the lead role for the administration
in responding, analyzing, and interpreting impacts associated with this

legislation.

The Awuthority intends to contact BOT&P? and request their assistance in
analyzing the impacts of the proposed legislation on the Awuthority's
development program as authorized f AS 44.33. How private sector developers
and the <contracting community re- to state agencies providing negotiated
project labor agreements, as pa; of the bidding document, <can only be

speculative without their direct testimony.
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April 10, 1930

Jan Hart DoYoung, Esq.

State, of Alaska

ATTORNEY GENERALI1S OFFICE
Antl-Tr.ust Division

1031 West 4th Avenue, Suite 200
Anchorage, Alﬁska 95501

Rg: . Anti-Trust Complaint Against
North Slope Oil Companies

Dear Ms. DeYoungi

Although 1 aa writing this letter 1in ay capacity, as General
Counsel for the International Brotherhood at Elec-tricul Workers,
Local 1547 (“1BEW"), the matters we seek to bring to your attention
involve a major public policy issue for the State of Alaska. T.i
the conduct; complained of herein 1is not enjoined, the State will
have permitted the oil companies to obtain total control over the

North Slope Labor Market in clear violation of AS 45,50,564, It
will have aleo condoned the efforts of that monopoly to
artificially depress the market rate for labor. The state"s labor

organizations have aloo baen denied the opportunity to negotiate 1in
a market composed of more than one employer “or to secure a
competitive market value for the services of thsir members.

For these reasons, please consider this an official
complaint filed pursuant to AS 43.50.590 and a request that the
Attorney Ceneral commence an 1investigation into the allegations
contained herein.

PTATEMSNT OF ?ACTS
The 1instant problem haa 1its roots in several informal

luncheon discussions in 1538 between Bill Wade, the newly-appointed
CEO0O of Arco Alaska ("Arcc") and Gary Brooks, Business Manager of

the |IBEW. As a result of those discussions, Mr. Wade agreed to
explore the possibility of 1improved relation* between Arco and
organized labor. Sines such a project could have easily 1involved

mor? pc-opia thdh would be practical, the discuss ions voru narrowed
to the fiva business manage-rs of the Petroleum Crafts Council, 1i.e.



\
Jan Hart DeYoung, Esq. April 10, 1990
Page 2
tha Plumbers,; Pipefitters 6 Steamfittars ("Fitters") ; laborers

International Union of North Aaarica ("Laborers™)/ International
union of Operating Engineers (“Oporatoro™), General Teamsters
("Teamster?")/ tho IBEW and several oil eoapany representatives of
Areo.

The parties net occasionally ovor the course of several
months but formal negotiations never commenced. Curiocaly, Arco
alleged fear of an anti-trust lawsuit if any single oil company
agreed to negotiate directly with any one labor organisation
individually or directly with a group of Jlabor organisations.
Rather, it was strongly implied through these talks that the oil
companies would deal with labor only through a ~contractor
association serving as tha middle can in negotiations, for all of
the oil companies”.

Just prior to the vote repealing Economic Limit Factor
("ELF"™) during the past legislative cession, real negotiations
began for tha first time. Tho motivation, however, was.political.
Ceo.rge Nelson, former president of British Petroleum Exploration
("3P"), offered a banic 70 percent wage package for 50 percent of
tha oil companies®™ work on the North Slope in exchange for a
commitment by labor to lobby tho legislation against tho repoal.
The availability of work on tho North Slope was cade expressly
conditional upon labor®"s success in blocking this legislation, by
the first vote, the offer went from 70 percent of the basic wage
and 50 percent of the work to 73/50 percent, then to 72/60 percent,
and then to 75/60 plus a $20 million pipeline job. For ceveral of

the crafts that was sufficient; however, IBEW held cut on tha basis
that it hza unwilling to engage 1in political blackmail to secure
work for 1its members. The money and offer was also too far below

1BEW"s scale.

Tha ELF was ultimately repealed. Onca that occurred, no
aqreement was reached and no further talk3 took place for several
months. Tha oil companies wcra no longer willing to negotiate;
labor had not delivered tha promised votes. Then 1in approxi-lately

March of 1989 following the Valdez/Exxon oil spill, Gcorgo “"Joleer,
apparently decided it was time the oil companies and Jlabor

finalised some kind of agreement. The oil companies then retains
Attorney Thomas P. Ovcr.s, Jr., Esg. to <create a North Clor.e
Contractors Association (tho "Association) to deal exclusively with,
labor. Mr. Owens was then to meat with vrepresentatives of
organised Jlabor on behalf of the ell <companies through the
Association. Several reprcsor.tatives of labor did meet with Mr.

Cwer.s. However, cha pipeline crafts the Laborer:"._, the
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Operators, the Teamsters and Fitters -- had already consented to
tho. 70 percent wage rate for all pipalirm work that the Association
had scheduled. The Association thereafter rofusod to deal with any

labor group individually or to discuss anything other than one
standardised set of teras3 and conditions. _

Onga an agreement: with the pipeline drafts was signed,
there was absolutely.no possibility for any real negotiations
between the association and the remaining building trades crafts --

even assuming there had been before. In esse-nca, tha Association
had successfully fixed the going labor rate and the building trades
crafts were told "this 1is it, take it or leava lt.” Several of tha
crafts veto unwilling, but ?vt a loss for What clue to do, signed a
similar agreement. The IBEW, however, again did not and tc date 1is
adamantly opposed to being forced to accept torus wunilaterally
dictated by the oil companies through the Association. Mr. Brooks

has steadfastly refused to permit the Association to dictate to tha
IBEW how much its electricians can ask for thair services
regardless of what other unions might have found agraoable, IBEW
has naver consented .to deal as if all of organised, labor was one
bargaining unit. K*iithsr_.ia it willing to let tha oil companies
dictate standard-terms. Tha result, however, has bean tha threat
of economic sanctions and enormous political pressure exerted by
the oil companies through the Association to get IBEW to capitulate
and thus sucura a total monopoly,

pumtASV

Tho Association gave isew very little, if eny, latitude to
change or davinta from the terms it had forced upon tha other
unions. The major purchasers of Worth Slone labor have essentially

established 6 dominant buyer®s association that because of the
extent of its control over the market has been able to declare that
henceforth labor will be "sold"” for only cno single depressed rate.
Tho Association and through 1it, tha oil companies have apmlisd
enormous and 1increasingly threatening pressure on the [IBEW to
capitulate. Tha reason 1is that without IBEW ™ participation, the
monopoly 1ia not yet fully completed. On the other hand, the
Association has not deviated from its position that tho IBEW can do
no better for its members than the Association has pc-roitrr-d other

unions, in fact, because the IBEW has refused tc sign an agreement
similarly reducing its wage r~te to the 7vl level, the Association
has solicited the other wunions to do IBEWa work. Economic

coercion ar.d political pressure 1is thus still being utilUed to
control the hdrtn Slope construction market.
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The nature of the problem 1is further described 1in tha
attached -latter from Gary Erooko to wesloy Nason dacod March 12,
1590. Additional..inforaation can bo obtained from tha fallowing:

Jamea H» Soaaloy, Vice President, (563-3419)
Houston contracting company -
Alaska, Ltd.

Gary Brooka, Business Manager, (272-6571)
-International Brotherhood of
Electrical Workers, Local 1547

-Ma.no Prey, Business Manager, (272-4571)
Laborers Local 341

Matt Gi"eakia, Business Manager, (258-4766)
IronvorkerG Local 751

tfesioy P. Mason, President, North Slope (345-4657)
Contractors Association? and Vice
President and Area Manager of H.e.
Price construction Coapnay

George N« Nolaon, Former President, (278-1611)
British petroleum Exploration

Thomas P. Ovana, Jr., Attorney for North
Slope contractors -Association (276-3963)

Phil Thingstad/ Business Manager, (276-3533)
Carpenters Local 12si

Bill tfado, president, CSO-Arco (265-6499)
Alaska, Inc.

If yo'l have any additional questions, please feel frco to
contact me. We hope the state will consider those potential
anti-trust violations as seriously aa we do. The oil companies
have successfully obtained a monopoly ovor the employment market
and wag-a rates cn tho North Slope. They have used that monopoly to
rar.cate a vage roll-back across the entirn state and, thus, h.av<-
artfully compressed the prevailing or DaviceCon rate for thqg work
at issue. Such a wage reduction was nado possible r.ot by ham
bargaining. Rather, it was the decision of tha oil companies tc
act in concert with each other in offering only one flat rate fo-
labor regardless of its nature or the labor organizucion involved

0O Nicli = 09:4o0 F.Cij
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that created this monopoly. it is also the product of an 1illegal
combination 1in pursuit of political gains outsido tho scope of
traditional <collective bargaining. Anti-truot exemptions apply
only when traditional bargaining occurs at the behest of a labor
organization.. When an employer group 1initiates bargaining for a

purely political purpose and then <coerces labor to agree to
mandated uniform terms, the anti-trust exemptions arc clearly r.0
longer ap?lieab?."e.

Certainly,” given these facts, tho state r.hould consider
this a natter of such significant public interest to warrant at
least an investigation; wo think it is and we look forward to your
involvement and your help. When a situation develops ouch as it
has hero, there arc clearly anti-crusc 1implications. When a
buyer <3 association is. formed which 1is then able to foreclose any
price competition among non-member sailers, an anti-trust violation
has certainly been alleged. This 1is precisely what the oil
companies have done here.

Very truly yours,

IBE# LOCAL UNION 1547

KM/Vcfd *
cc: Gary Brooks, IBEW Business Manager
Senator Tic Kelly
Senator Rick Halford
Senator John B. Coghill
Senator nt Rodey
Roger Sams. IBEW AssistantBusiness ; nagar - Anchorage
To:n Cashen. i J AssistantBusiness nager - Juneau
John <SuicV S .,EW Assistant Businosa Manager - Fairbanks
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d 7.3 TOP-DOWN ORGANIZING 373

§ 17.3 Agenda Item 2: Employ More Sophisticated
Top-Down Organizinc Techniques v-ov'
; . \>
The NLRA allows employers In construction to Sign aunion agreement without
the benefit of-a certification'election. So-called "prehire agreements" are
allowed under § 8(f) of the NLKA due o the cyclical and sporadic nnrre of
employment in this field. As aresult, organized labor can directly approach
construction management to sign a union agreement in what is known as " top-
down" organizing.

In the 19R0s organized labor markedly decreased its reliance on top-down
organizing cffons. This decrease was largely the result of increasing reluctance
by construction contractors to be saddled with either union wages or union work
rules which impact their competitiveness. In addition, employers were either
aware of. or themselves had participated in, disputes arising out of the trust fund
obligations which accompanied the collective bargaining agreements.

Anoiherobstacle totop down organizing was the NL.RRS DeX7ewodecision.12
This decision, which changed the rules governing prchirc agreements, offered
long-time union employers an opportunity to repudiate their collective bargain-
ing agreements and start over. Thus, while top-down organizing was still the
favored organizing tool for unions because of the cyclical nature of employment
in construction, it was nor meeting with the type of success it had enjoyed 20
years ago.

However, in the lliyOs organized labor has become more sophisticated in its
"sales pirnli" to both contractors and owners und may successfully stem dir.
decline in success of top-down organizing. Again, it is the labor force shortage
which offers the key element for these renewed efforts. A fte r the recession which
marked the 198us, construction in many parts of the country lias enjoyed a
resurgence. With this resurgence has come the need for trained employees. Open
shop contractors arc facing a critical shortage of trained employees.

Organized labor has cr.uccrbated this problem liv recruiting qualified em-
ployees from the nonunion ranks to obtain employment with union contractors.
Nonunion employers have, seen wholesale defections of long term employees to
their union competitors based upon union promises of high wages and fringe
benefits. As a result, many nonunion conuactQOis will be forced to enrer into
collective bargaining agreements voluntarily in order to obtain access to the
union hiring hall.

Nonunion employers will also face top-down organizing efforts based upon
so-called “ corporate campaign” strategics. This strategy, which was success-
fully utilized in the famous 1986 rc.upaign at the .Satumn plant i:t Tennessee,
involves a broad appeal to the public, stair legislators, and pressure grouEs to
assist the union in its efforts to obtain acollective Imi gaining agreement with the

1LZSZN.LtiB.No. V1 (198 ljunHAIUch-ZHJ ".r.tuy- LpCCtHHj
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reluctant owner. Raihn than responding with the traditional dual gate system,
the employer will have a hurder time responding to adverse publicity, consumer
boycotts, tar?eting ol linancial institutions that do business with ilie empIoKer,
and political lobbying. These campaigns will increase as ilie unions repair their
tattered public, image.

"Job targeting" will be anoiherconiruvcrsi.il form ot top-down uivanizicg
which will ploee competitive piessurc upon the nonunion conlractor. In order to
set up ajob targeting prugram, the union must set aside funds or ask its members
to participate in a voluntary assessment to create such funds. The union
employer, when competing against a nonunion contractor, can then petition the
union to have access to these funds. 11 successful, the union employer will be
allowed to bid ihe project at the nonunion wage tatc and the employees will he
paid rhe difference between the union wage rate und the nonunion wage tate from
(lie reserve fund. In some eases, the funds go directly fnim the union to the
employees. In others, funds arc funnelled through the employer.

The legality uf the job targeting program will be subject to attack on sevctal
grounds because of the source and nature of the funding. One such challenge
may come rrom the Internal Revenue Service (IRS) which may treat the monies
as "wages" for which the requisite tar. deduction must be made. Apparently,
several of the union job targeting programs arc sloppy in explaining employer
requirements under the Internal Revenue Code (IRC) and have been subject to
attack. A second basis for IRS challenge is that such funding programs may
deprive the union of its tax exempt slants under s so1(c)cs') 0f the Irc

Union job targeting programs may also be challenged before the federal
Department ot Laoor's Wage and Hour Division. According to the challengers,
the cifferential funds constitute wages under the Fair Labor Standards Act ami
therefore ntusl cater into overtime computations. In addition, such contributions
may constitute deductions under the federal Copeland Anti-Kickback Act.13As
such, these deductions must conform to several statutory icquircmcuts including
individual employee approval of these assessments.

Finally, the job targeting program rtmy be sublet to attack umim the federal
Dnvis-Dacon Act. Those who challenge the union program may allege that direct
payments by the union (0 employees cannot be a edited toward satisfying rac
"prevailing wage" obligation under the Act. Time will tellwhetherjob laigcting
programs will be alawful union tool in the 1090s.

Finally, orgianized labor’s traditional tool for top-down organizing-
picketing—will continue in the recent case, of Laborers Loco. UnonAo /1Si
(NVEC.mmructors),11the NLRB held that a union could picket for the object ot
inducing nn employer to sign a ptehirc agreement under § 8(f) of the NLRA.
Gmployers Ind argued that prchire agreements were exempt from recognitions!
picketing since, by law, the S 8(f) agreements must be entered into voluntarily.

Ntails.O.; 374
f)BN.L.R B. So. I[PU9V)i
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817.4 DOTTOM-Ur ORGANIZING 375

The NLRB disagreed and held that there was no .statutory exemption for piehite
construction contracts and that the union could picket for ureasonable period of
time in order to obtain such u contract. Had the NLK8 ruled otherwise,
organized Labor would have been dealt a grievous blow rorheir already weakened
tofrdown organizing strategies.

§ 17.4 Agenda Item 3: Engage in More Aggressive

R(iHom<Up Organizing

As aresult, of the decrease in open shop receptivity to the top-down organizing
strategy, unions will be forced to beefup their bottom-up organizing campaigns.
The unique characteristics of the construction employee and the. constructinn
industry make successful bottom up organizing difficult. Construction projects
arc short-lived, the complemer.” If employees varies on a daily basis, the
management-to-work crew ratio i si- a |1y high, and the construction employee
rends to be relatively independent mid rherefnre not subject to peer pressure. In
addition, because ot the blurred distinction between mana%;ement end runk-and-
tilc prevalent among “ptn shop contractors, organizing efforts can typically be
spotted at an early .uaoe.

petition stage with 8resulting clccticn, the construction employer can utilize the
NLKB process to obtain more time prior to the election, to limit or expand the
scope ofthe bargaining unit intheemploverV favor, mill to effectively prepare a
campaign which will address employee concerns. Despite these obstacles and
lon? odd3, construction unions have no choice. They must either organize or
disappear. Based upon the following phenomena which will increase into the
1900s, the unions are doing their best to adapt lo an increasingly hostile
environment in the construction industry. Aﬂain, the key element to successful
bottom up organizing m the 1990s will be the labor force shortage.

First, unions will engage in widespread "salting" of nonunion projects.
“fLiliiiig" tefeix to the phenomenon 0? planting union supporters among the
rinks of nonunion contractors. Contrury to the traditional practice of convincing
anexisting nonunion employee to spearhead aunion campaign, organized lahor
is taking advantage of the nonunion tuiiiiracint'x desperate need for trained
employees. The application process offers the union ready access to the nonunion
contractor's work situs and its employees. Realizing this, unions have trained
tr.eir apprentices in organizing techniques so that they may spearhead hniium-up
Qrganizing efforts once they obtain employincut in the nonunion construction
industry.

In addition, business agents are obtaining application forms from unsuspect-
ing nonunion employers and distributing these forms tu oui-of-woik union
construction workers. These applicants arc able to survive the relaxed scrutiny ot
nonunion employers desperate tor applicants and commence a successful orga-
nizing campaign. Cven it these applicants are revealed as union adherents in the
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HAND DELIVZT<I2D Fairbanks, Alaska otncia&tc

PHONE: (307) *52-IKj
n»X; (907) 4S5-1017
Senator Patrick H« Rodey Bﬁﬁ“ﬁ%ﬁ&ﬂ&ﬁ&iﬂ%@

Room “113-c, caoitol PRONE: i07) J55-2c00
Juneau, "Alaska799811 FAX: (307) -53-5135

Re: S3 529 * project labor agreement®

Dear®"Senator"Rodey:

. Vou have asked us to review a proposal by the
International”Brotherhood of Electrical Workers (I3EW) whereby
the Alaska Energy Authority (AEA) would enter into project labor
agreements which, it suggests, will permit the state to accomplish
local hire objectives otherwise prohibited by the United States and
Alaska constitutions, state v. Enserch Alask? Construction. Tr.c..
Ho. 3539 (Alaska -Supreme Court, December 13, 1989); Robison v.
Francis. 713 P.2d 259 (Alaska 1986)

We have reviewed two memoranda by IBEWes counsel, the
March 20, 1990 memorandum by legislative legal services attorney
Teresa Cramer (No. 6-2330), and our own opinion of January 19,
1590. 1990 Tnf. OP. Att*y Gen- (January 19; 661-90-0255). Each of
ISEK ™ memoranda contains a different version of the proposal, but
as nearly as we can make out, it suggests that AEA enter into
agreements with building and construction trades unions to work on
AEA projects and then require project, general contractors to use
the labor for which the state has contracted. It proposes
legislation which would amend the Public Employment Relations Act
(PERA) to permit public employers to enter prehire agreements to
assure that such an arrangement would not be treated as an unfair
labor practice under AS 23,40.110. SB 523 has been introduced to
make this amendment to PERA.

IBEW suggests that internal union rules requiring persons
who wish to be sent out from union hiring halls to be residents of
the state or area where the construction 1is located will be immune
from state court scrutiny because the unions in question wculd be
governed exclusively by t.ne National Labor Relations act (ifLEA)
which preempts state action. Ct arguea that the concern expressed
in our January 19, 1550 opinion that requiring contractors to hire
a particular labor force may constitute an anticompetitive practice
under the Alaska procurement code 1ia unfounded, as labor wunions
governed by the NLRA arc generally exempt from prosecution under
federal antitrust lavs.

C3.CV n
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PERA and NLRA are mutually exclusive in their coverage;
a single collective bargaining agreement between an employer and
a unit of its employees cannot be both public sector and private

sector. Thus, IBEW*1s proposal must ha read as a choice by AEA
between two alternatives: () hiring stats employees and (2)
requiring contractors to hire union labor. NLRA does not apply to
public employers. Sec. 2 (2), NLRA, 20 U.S-C. one." 152.

Necessarily, any collective bargaining agreement between a state
agency and a union would be outside NLRA, and any employees hired
under such an agreement would be state employees. "Temporary
project employees are not entitled to participate in PZES or group
health- insurance, but hiring project employees does require the
state to incur unemployment, workers®™ compensation, and other costs
(including SBS, 1if ABA 1is a participating agency), and wa imagine
that such employees “bargaining representatives would seek at least
health -insurance-in bargaining for their members. 1/ The state may
be able to erequire -contractors to use suchemployees in AEA 3%
construction projects. However, it may be that AS 4*4.S3.109, which
provides that AEAls new projects are to be treated as public works
of the state? can be-read to make AS 35.15.010, disaporcving
construction bv the stare®s own work force 1in most circumstances
relevant here, applicable to AEA projects. 2/

We conclude.- as did assistant legislative attorney Teresa
Cramer, that an agreement between the state and labor unions would
be subject to constitutional attack to the extent it required
Alaska hire ...on AEA -projects. In addition, we believe that our
previous advice, that requiring contractors to vise union labor may
be unduly restrictive of competition under tha procurement code,
and vulnerable to -constitutional attack under Ensured, is correct.

In addition, after vreviewing the authority cared by IBEW, we
conclude that in fact such a vrequirement may pose antitrust
problems, problems we did not consider in our earlier opinion. It

appears to us that SB 529 is somewhat beside the point as far as
local hire 1a concerned.

The time allowed us for a response to your 1inquiry 1is
too brief to cover the legal questions raised by this 1issue in" anv
detail, but we do explain our conclusions at some greater length
below.

IS Eut 30 £ 2 AAC 10.220(b) [2] : which suggests tnat parsons not
eligit-lc- .or retirement benefits are not employees under PEJ"A.

2/ As AS 25.15.010 refers to construction by the department of
transportation and public raciiitius, it could also be argued chat
_c would not apply to AEA.
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1. Collective barnaininer “oreements between fThp» state
ar.d.*hr> building -rades unions which rncniirn
rasident him will be yiUnenble to..const,jtntlinr»”1
cha llencre.

Legislative legal counsel 3 analysis of the legal
problems presented by imposing a residency requirement is correct:
a local hire requirement in antagreement to which the state 1is a
party 1is subject to constitutional challenge under the federal
privileges and immunities clause. Cramer memorandum at 2, citing
Robison. Such a scheme may also"offend tha equal protection clause
Of the Alaska Constitution.” Enserch. 3lip op. at 25.

IBEW suggests.in its March 22, 1990, letter to you that
the jurisdiction of the Alaska Labor Ralations Agency over unfair
labor practices would preclude the jurisdiction of the court 1in a
constitutional challenge to the collective bargaining agreement.
rd. at 3. *”This is clearly incorrect; tharo is no doubt that the
courts of this state have the jurisdiction to hear and decide cases
where the constitutionality of the state ™ conduct is challenged.
AS 22.05.010. The fact that an administrative tribunal has primary
jurisdiction 1in a dispute does not preclude either the court-s
general jJurisdiction, or appellate review; indeed the ALRA X
decisions are reviewable under AS 44.62.560 and AS 22.05.010(c).
See AS 23.40.130.

IBEW suggests in the same paragraph in which it addresses
the above 1issue that the NLRA preempts any consideration by the
Alaska courts of discrimination by unions covered by federal labor
legislation. This assertion would be correct vtf the collective
bargaining agreement were between the contractor and its workers,
rather than the state and the building trades unions, and if; the
state did not require local hire in its <contract with the
successful bidder. However, it is.our understanding that whether
there 1is an agreement between the state and labor unions, or a
contract between the state and its contractors requiring them to
hire union labor, the idea of the proposal is that resident hire
would be a condition of the contract. There would seem to be
little difference between requiring the contractor to hire
residents and requiring the wunion hiring hall to accept only
resident applicants under either the federal or state
constitutions. Cf. Enserch; Rob:son, The NLRA cannot protect the
state from an Enserch or Rnhison challenge if such conditions are
imposed by a state contract. 2j IfT a union hiring hail happens to

2/ The authority cited by IBEW for the proposition that unions
may discriminate in favor of local residents does net involve state
(continued...)



sen. Patrick M. Rodey April 23, 199C
Project labor agreements Page 4

impose a resident requirement, it may be that local hire will occur
in the manner-.-suggested, by the [1BEW. However, it must happen
without the compulsion or involvement of the state to be nrotactod
by the NLRA.

2. Requiring contractors_to hire, only union labor -ay
constl-ruf.H. an anticompetitive nract

-—-- If-the Intent of the IBEW"s proposal is that AEA
require 1its-contractors to hire union labor on "its projects, and
if the contractors are- not restricted to local hire, a different
question is presented.- As we observed in our January 1990 opinion,
the procurement®"Code,"AS 36.30, applies to AEA projects. The code
prohibits unduly restrictive specifications and anticompetitive
practices. -AS 36.30.060(c); AS 36.30.920; AS 36.30.930. See aldlLgo
2 AAC 12.090;= 2 AAC 12.790. Requiring contractors to hire labor
from a particular source would seem to offend these provisions, and
may, as we noted, be-subject to an Enserch challenge as well.

- . The procurement code exempts <collective bargaining
agreements-from 1its provisions. .See AS 36.30.990(15), excepting
collective bargaining agreements from the definition of "services"4.
However, that exemption 1is addressed to the statels entry into
collective bargaining agreements, not to the specifications which
may be imposed upon its contractors. V

1/ (...continued)

action. IBEW has also cited 1in support of 1its position the
collective bargaining agreement between Public Employees Local 71
and the state, which calls for preferential hiring for residents.
Federal courts have upheld residency (of no particular duration)
and continued residency requirements for municipal police and fire

employees. see. (,0. McCarthy v. Philadelphia civil Service
Commission, 424 U.S. 645 (1976) (per curiam), Seme stats courts
have upheld such requirements as well, see, e.g. Detroit Police

Officers Ass"n v. City of Detroit, 190 N.W. 2a 97 (Mich. 1971) ;
Ector v. City of Torrance, 514 p.2d 433 (Cal. 1973). However, the
question of whether public employment is subject to the federal
privileges and immunities clause has been referred to as unsettled.
Internar*l Organization of Masters, Mates, and Pilots, 331 F.id
342, 346 (Sch Cir. 19&9) . We leave to another day the question of
the validity of the Local 71 contract prevision in light of RoM

and Fnsarch. See ale:o. State v. Wvlie. 516 ?.2d 143 (Alaska 1973).

A/ 13En suggests at page 10 of 1its January 20, ipse, internal
memorandom that because AEA is 1involved 1in the construction of
Utility services, the allowance by the procurement code of sole

(continued.ee)
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IfT the union®s proposal (see March 22, 1990, latter at
6) can be construed™ as an agreement betvasn building trades unions
and ASA that AEA will require union labor on its projects, it may
also have antitrust consequences. United Mine ~"oticeys nf
V._.P~-nnington. 3ai U.S. 657 (1965), 1is cited 1in 1BEWI3 January 30,
1990 memorandum-in support of an argument that unions are broadly
exempt from the ee"requirements of antitrust statutes. In Pennington
the united States Supreme court noted that a union is not entitled
to exemption from antitrust laws if it enters an agreement with a
group of employar5 to-impose terms and conditions of employment on
bargaining - unit3 net covered by its collective bargaining
agreement, even where the agreement concerns bargair.able subjects
such as wages. 1Id. at 665-6. Relying on similar reasoning, the
court- held"~in a later case that an agreement between a union and
a contractor was not exempt under antitrust law3 where it excluded
all nonunion subcontractors from a portion of the market, cenr.eil
Co, v. plumbers and Staamfitters. 421 U.S. 616, 623 (1975). Such
an agreement would not be a collective bargaining agreement with
an employer, or an agreement among employees for mutual aid and
protection under AS 45.50.572. Thus such an agreement would r.ot
appear to be exempt from antitrust scrutiny.

mihi3 is not to suggest that we are certain an "antitrust
violation exists; the law of labor exemptions to antitrust
legislation continues to evolve, rendering any meaningful advice
on the subject difficult at bast. C.A. Hills, Antitrust Advisor,
sec. 13.13 at 332-3 (3d ed. 1935). However, we ara bound to point
out that restrictions such as those proposed by IBS'# are not always
protected by the labor exemption in the private sector, and may r.oc
be protected here. Connell presents ready analogy for interpreting
state antitrust and procurement cede previsions concerning
anticompetitive practices ar.d restrictive specifications.

The fact that subcontracting is a mandatory subject of
bargaining in the private sector has no bearing here, where there
is no state bargaining unit whose work is to be contracted out.
see I3EW March 22, 1990 letter at 6.

3. SB 529 will have no ir.nqot on local hire; it .1? not

cloar th at it is necessary for -inv o-~"h.qgr

4/ (...continued)

source contracts for the procurement of utility services applies.
2 AAC 12.410(d)(4). This regulation 1is clearly intended tc apply
re obtaining electricity, telephone, and other utility Services
usually delivered by monopolies, not to the construction of utility
facilities.
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SB 529 would exempt prehira agreements with the building
trades (agreements between unions and employers entered into before
a workforce is hired) from the unfair labor practices prohibited
by AS 23.40,110. Such agreements are permitted under tha NLRA for
the construction industry.

: .A public employer may voluntarily vrecognize a labor
organisation as the exclusive representative of a unit of its

employees,. - AS 22.-40.100(d) . The ALRA may approve such an
arrangement 1if it 1is able to verify the majority status of the
labor organization. 2 AAC 10.230. "™ SB 529 would not alter this

requirement, as it merely prevents the imposition of sanctions on
an -employer for entering into an agreement before such a
determination is made. The legislation would not protect the state
from constitutional litigation, if a resident hire requirement were
challenged. It would likely be little used, given AS 3d.15.010.

- SB 529 would not convert vrecruiting, selection, and
hiring into a mandatory subject of bargaining. See IDEW January

30,- 1990 memorandum at 24. While it 1is true that the NLRA has
instructive value, and that the ALRA will give, great weight to

relevant National Labor Relations Board (NLR3) decisions when
determining unfair labor practice cases (2 AAC 10.250(c))", it dees
not follow that in all matters it is an appropriate interpretive
guide for PERA. In particular, hiring, recruiting, selection, and
classification of employees arG critical components of AJaska“®s
constitutionally mandated merit system, and are among the "general
policies describing the function and purpose of a public employer,"”
not recognised by the NLRA, and excepted from those wages, hours,
and working conditions required to be collectively bargained under
PERA. AS 23.40.250(8), See also Order and Decision No. 110
(Alaska Labor Relations Agency, August 26, 1SS7) . =#J

You may wish to consult with the department: of
administration®s division of labor relations as to any policy
implications of the bill. There seem to be no legal 1issues other

than those mentioned above.

*+/ The state"s contracts with Local 71 dc allow for the use or
their hiring hall, 1in recognition that the positions Local 7i*s
members hold have net lent themselves to traditional merit systenm
recruiting and selection devices. However, the use of tho hiring
hall remains a permissive subject.
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Smeary and additional comments.

In summary, we cannot assure you that AEA (or any other
state agency) can enter into an agreement, either with collective
bargaining representatives or with contractors, limiting labor on
its projects to residents, without being subject to an Ense.r-h or
Robison challenge. IT resident hire requirements are omitted from
such agreements, AEA can (a) enter into collective bargaining
eagreements and thereby acquire its own work force, although 1its use
of such a force for construction of public works may be restricted
by AS 35*15.010 or (b) enter into agreements with labor unions that
it will require its contractors to hire union labor, although this
nay constitute a violation either of the procurement code or
antitrust legislation.

Another option not fully addressed in IBEW s proposals
(although 1t may be what they had in mind when they wrote”their
March 22, 1990 letter to you) is a project labor agreement in which
the owner of a project agrees with a union or group of unions as
to the terms -and conditions of employment which will govern the
relationship between Jlabor and the <contractors on a project,
including the requirement that all hiring be done through the
unions *hiring hall(s), Such an arrangement was approved by the.
Massachusetts Commissioner of T,abor for the Boston Harbor clean—
up project on the theory that a no strike/ no jurisdictional
dispute agreement by the"union for the 10 year duration of the

project was 1in the public interest. 35 Construction Labor Rest.
1254 (February 28, 1990). We are not familiar with the
Massachusetts procurement code, but we would observe that under

Alaska®s procurement code (which Is interpreted by regulations in
the department of administration, not department of labor rulings),
such an agreement 1is not a collective bargaining agreement, and
thus AEA would have to put the project labor agreement its-elf out
to bid. In addition, resident hire could not, under Rnhlsqn and
Enserch, be a condition of such a labor agreement, We must also
point out that the Boston Harbor agreement has been challenged 1in
federal district court on the grounds that it is anticompetitive,
a violation of antitrust laws, of various provisions of the hlra,
tha Employee Retirement Income Security Act (ERISA), and of the
equal protection and due process guarantees of the United States
Constitution. 36 Construction Labor Kept, 3 (March 7, 1990). The
challengers also dispute the ruling that the agreement 1is 1in the

public interest, claiming that it will 1increase the cost of the
project. Id.
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Please advise us it we can be of anv further assistance
in this matter.

Sincerely yours,

-DOUGLAS B. BAILY .
ATTORNEY GENERA"N/vV /

sy]j
Katfhleen Strasbé&ugh
Assistant Attorney, General

KS:ae
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subject Project labor agreements

DOUGLAS B, BAILY
ATTORNEY GENERAL

By: /
Garolyn <£. Janos
"Assistant Attorney General

In our memorandum of advice dated January 19, 1990, we
advised you that the state procurement act probably prohibited the
Alaska Energy Authority (AEA) from entering into a project labor
agreement with a union. We Tfurther noted chat such an agreement
would be vulnerable to constitutional attack.

We have since reviewed a memorandum prepared by legal
counsel for the |International Brotherhood of Electrical Workers
(IBEW) which was apparently drafted in response to our memorandum
of January 19th. Nothing in the IBEW memorandum has persuaded us
to revise our opinions in the memorandum of January 19th.

As we understand the —concept of a project labor
agreement, it is an agreement where a prime contractor agrees to
use only organized Jlabor on the construction of a particular
project. In this case, the AEA would sign a project labor
agreement with, for example, IBEW. Then AEA would require every
contractor on a particular project to procure its labor force from
IBEW. The difficulty which AEA has in executing and implementing
such an agreement is twofold.

The state procurement act and its enabling regulations
specifically prohibit the use of specifications or contract terms
and conditions that limit competition or require procurement from
a sole source unless no other descriocion or reouirem.ents will
suffice. AS 36.30.060 (c) ; 2 AAC 12.090. The AEA would have to
demonstrate that requiring prospective contractors to use organized
labor was the only available means to assure Che construction,

In discussing the state procurement act, the IBEW
memorandum, however, confused the ~concopc of project labor
agreements with contracts for construction. While there 1is
abundant case law endorsing the use of collective
bargaining agreements between labor and an employer, chat

case law does not solve our problem under the state
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procurement act. In the latter circumstances , we are dealing with
the state as owner -- not as employer. 1/ Obviously, the concerns

we mention here could be solved if the legislature amended the
procurement law.

Our second concern poses an even bigger problem. In our
view, an arrangement that would Ilimit potential bidders to a
particular labor agreement is quite vulnerable to a constitutional
attack. In 3idle v. Easeieh Alaska CunsLruction, 1Int., No, 3539
(Alaska Supreme Court, December 18, 1989), the "Alaska"Supreme Court
struck down the Regional Preference Law because it attempted to
favor one economic group over another.

The IBEW memo suggests that a project labor agreement
between the state and a union whose administrative rules prefer
state residents would avoid the constitutional problems of the
past. While the memo cites federal case law that has endorsed the
U3e of resident hire through project labor agreements, those cases

dealt with private contractors -- not with the state or a political
subdivision as contractor. The memo does not help us deal with the
problems under Alaska constitutional law. In fact, given the

Enserch decision, we question whether any set of facts would
satisfy the equal protection problem with project labor agreements.
21

CEJ/jds

1/ We note that AS 36.30.995(15) specifically excludes collective
bargaining agreements and employment contracts from the definition
of "services,"” We read that exemption to apply to the state 1in its
role of employer, i.e., the state procurement act would not apply
vis a vis the state as employer and e.g.. the Alaska State
Employees Association.

2/ Quite apart from the legal issues discussed here, the decision
to limit potential bidders to a particular labor arrangement is a
policy 1issue chat 1is better suited for Legislative action than
individual agency agreements.
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"Carolyn E. Jones
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You have asked two questions: whether the Alaska Enorgy

Authority (AEA) may negotiate and execute a project labor agreement
with one or more wunions, and whether the authority may then

require, as a contract condition, that the successful bidder on a
construction procurement operate within the terms of the project
labor agreement. While the authority may execute contracts for
construction of power projects, it probably cammi execute a
project labor agreement that prefers the hire of employees who are
members of a labor union.

The authority has the power to contract for the con-—
struction of a power project and "to enter into contracts or
agreements with respect to the exercise of any of its powers..., 1
AS 44.83.080(10), 44.83.030(14). Presumably, the authority may
enter into a project labor agreement with one or more unions unless
a general prohibition exists for all state agencies.

I have examined federal arid state labor law. Title 29
of the United States Code Annotated and Title 23 of the Alaska
Statutes are silent on this question. The state procurement act,

however, 1is not.

The procurement of construction of state facilities --

including projects by the authority -- 1is governed by AS 36.30.
Tha commissioner of the department of adminiseralion is responsible
for adopting regulations governing the preparation, revision, and

content of specifications for construction required by an agency.
AS 36.30.060(a), The specifications required by the agency "muse
promote overall economy for the purposes intended and encourage
competition in satisfying the state®"s needs, and may not be unduly
rescriccive."” AS 36.30.060(c). Not only is competition encouraged
in state procurements but anticompetitive practices are strict is
forbidden and mav subject an offeror or bidder to prosecution of
a class C felony! AS 36.30.920; AS 36.30.930(2).
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The commissioner has implemented AS 36.30, 1in part, bv
adopting regulations that

(1) prohibit the use of specifications chat have "the
effect of exclusively requiring a proprietary
construction 1item, or procurement from a sole source,
unless no other manner of description will suffice,” 2
AAC 12.090;

(2) prohibit the use of contract tcrma and conditions
that "have the effect of unnecessarily limiting compe—
tition or exclusively vrequiring a 7proprietary
construction item or procurement from a sole source
unless no other requirements will suffice,” 2 AAC 12.
790.

A requirement that the successful bidder on a procurement
contract hire its labor force from a single source would appear to
come within Che statutory and regulatory prohibitions contained 1in
AS 36.30.060, AS 36.30.930(2), 2 AAC 12.090, and 2 AAC 12.790. A
specification or contract term of this nature would only be
permissible upon a showing that no other manner of description and
no other requirement would suffice. 2 AAC 1.2,090, 2 AAC 12,790.
Making this showing could prove to be a very heavy if not
impossible -- burden for the authority.

An arrangement chat would limit potential bidders to a
particular labor agrppmonr 1is also vulnerable to a constitutional
attack. In the recent case of State . Enserch Alaska
Construction, 1Inc., No. 3539 (Alaska Supreme Courc”™ December 18,"
1989) the Alaska Supreme CourL bliuuk down on 6dual protection

rounds the Regional Preference Law, a statute requiring local hire
or publicly funded projects constructed in economically distressed
areas. Many features of the proposed arrangement resemble those
of the Enserch case.

AEA would give a preference to (or impose an absolute
requirement on) contractors on its projects who employed union
labor. Presumably, the rationale for such a preference 1is that
unionised labor is better paid and protected chan nonunion labor,
and that this is a social and economic benefit tc the state which
outweighs the emphasis placed in public contracting on getting the
best price.

The court 1in Enserch rejected a similar goal under the
Regional Preferenrp Law, "L'he f.r.uo had argued than, by conferring
an economic benefit on tho residents of a particular region,”
unemployment would be reduced and the social harms resulting "from
chronic unemployment could be rpmerlied. Enserch. alip op. at 29.
While such goals were important, they could not be achieved by the
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disparate treatment of unemployed workers 1in another region. Id.,
at 30. 1/

Arguably, since all prospective contractors would be
required to hire union labor, they would not be treated differently
at least as to competition amongst themselves. However, if a
contractor has no existing relationship with the trade unions or
union subcontractors, they may be disadvantaged.

Construction workers not <currently members of unions
would be required to obtain membership in order to be employed on
a project when the bid is ultimately awarded. Assuming that
employment must be obtained through a hiring hall, and that some
sort of seniority system were 1in force for referrals, nonunion
workers would at a minimum be delayed 1in obtaining work, 1if not
foreclosed altogether. This result 1is acceptable in the private
sector. However, it may not be acceptable where occasioned by
government action.

Having determined that the right to engage in an economic
endeavor 1is an important right, the Alaska Supreme Court takes a
dim view of government action which favors one economic group over
another. Enserch, slip op. at 27 and 30. In Enserch, the court
concluded that favoring one group of similarly situated workers
over another was not a legitimate goal.

CONCLUSION

The Alaska Energy Authority has the power to enter into
project labor agreements as long as they do not conflict with the
language ?.nd intent of laws generally applicable to state agencies.
A project labor agreement that required a project contractor to
hire employees directly from one source -- that is, a labor union -
- would probably discourage competition and be overly restrictive.
Such a contract term would be permissible wunder the state
procurement act only if the authority could demonstrate that it had
no other alternative. Even 1if the agreement survived a challenge
under the state procurement act, it would still be constitutionally
vulnerable where it preferred one group of laborers over another.

CEJ/jds

1/ Even if we assume the goal of protecting Jlabor bv
ensuring better wages, this goal 1is already being served bv
existing prevailing wage Legislation such as the Little Davis-Bacon
Act, AS 36.05.
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Charles Irby

Irby Construct Lon Company
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Jackson MS 39215-1819
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Alaska Utility Construction, Inc
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Wasilla AK 99687

William Spencer

Associated Builders and Contractors, Inc.
729 - 15th Street N.W.

Washington DC 20005

Henry Springer

Associated General Contractors of Alaska
PO Box 240609

Anchorage AK 99504

Re: ABC et al. vs. City of Seward and IBEW Local 1547
United States District Court No. A91-001 Civil
Our File 15200-004

Gentlemen:

We enclose herewith a copy of the complaint filed with the
District Court in this matter on Wednesday, January 2, 1991.
Helene Antel, attorney for the IBEW Local 1547 accepted service on
behalf of the IBEW. The City of Seward was served by certified
mail on January 3, 1991. We do not anticipate any challenge
regarding service or jurisdiction.

Also enclosed is a Joint Motion for Expedited Status
Conference. The Motion sets forth dates for the briefing schedule
in this matter, as agreed between the parties. According to the
schedule, our opening motion and memorandum are due Wednesday,
January 23; the opposition memoranda are due Wednesday, February
18; and our reply memorandum 1is due February 25. Oral argument
will be scheduled by the court for some date thereafter.

We will forward a draft of our opening memorandum to you on or
about Wednesday, January 15. We welcome any comments you may have
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at that time. Should you have any questions regarding this matter,
please do not hesitate to contact us.

"ery truly yours

DELANEY, WILES, HAYES,
REITMAN & BRUBAKER, [INC

Marc D. Bond

cc: Maurice Baskin
William F. Reeves
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

ASSOCIATED BUILDERS AND
CONTRACTORS, INC., a Maryland
corporation, ASSOCIATED GENERAL
CONTRACTORS OF ALASKA, an
Alaska nonprofit corporation,
IRBY CONSTRUCTION COMPANY, a
Mississippi corporation, IRBY/
ALASKA UTILITIES CONSTRUCTION
COMPANY, an Alaska corporation,

Plaintiffs,
VS

CITY OF SEWARD, an Alaska home

rule municipality, and

INTERNATIONAL BROTHERHOOD OF Case No. A91-001 Civil
ELECTRICAL WORKERS, LOCAL UNION

1547 (IBEW), a labor union,

Defendants.

JOINT MOTION FOR EXPEDITED STATUS CONFERENCE

Plaintiffs and defendants in this matter hereby move for
an expedited status conference to establish a briefing schedule and
a time for oral argument on a Motion for Preliminary Injunction and

Summary Judgment, to be filed by plaintiffs in this matter.
DELANEY. WILES.

HAYES. REITMAN i i i .
a BRUBAKER. Inc. This matter involves a project to construct a high voltage
SUIT! 400
1007 WUT SOm iiut
ANCHORAGE. ALASKA
(907) 279-3561
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electric transmission line near the City of Seward, now scheduled to
be let for bid in the spring of this year, and constructed during
the summer of 1991. All parties concur in the necessity of early
construction of the transmission line to insure a steady, adequate
power supply for -the City of Seward service area.

It appears there are no genuine issues of material fact
which would preclude resolution of this matter on a dispositive
motion. Counsel for the City of Seward 1is in the process of
drafting a stipulation of facts which will provide the basis for
argument on the legal 1issues raised by the complaint.

The City of Seward needs to erect this line during the
1991 construction season. None of the parties desires to endanger
the completion of the project during 1991, but all desire an
expeditious resolution of their legal rights 1in this matter.

Accordingly, counsel for all parties have conferred, and
suggest the following briefing and oral argument schedule: @))
Motion for Preliminary Injunction and Summary Judgment (and
supporting Memorandum) filed and served January 23, 1991; @)
Oppositions filed and served February 18, 1991; (3) Reply filed and
served February 25, 1991; and (4) Oral argument to be scheduled as
soon thereafter as the court deems appropriate.

The parties respectfully request a status conference to

JOINT MOTION FOR EXPEDITED STATUS CONFERENCE 2



discuss these matters with the court, and to establish a time for
oral argument.
DELANEY, WILES, HAYES,

REITMAN & BRUBAKER, INC.
Attorneys for Plaintiffs

Date: -K,
Marc D. Bond

PERKINS COIE
Attorneys for City of Seward

Date : 3 Jjhv 111y
Gordon J. Tans
HELENE M. ANTEL
Attorney for 1IBJ Local 1547
Date: r, fr y

Helene W. £htel

HAYES, REITMAN *TOINT MOTION FOR EXPEDITED STATUS CONFERENCE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

ASSOCIATED BUILDERS AND
CONTRACTORS, INC., a Maryland
corporation, ASSOCIATED GENERAL
CONTRACTORS OF ALASKA, an
Alaska nonprofit corporation,
IRBY CONSTRUCTION COMPANY, a
Mississippi corporation, IRBY/
ALASKA UTILITIES CONSTRUCTION
COMPANY, an Alaska corporation,

Plaintiffs,
vV S .

CITY OF SEWARD, an Alaska home
rule municipality, and
INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL UNION
1547 (IBEW), a labor union,

ease No. 001 Civil

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

)

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEFT
AND FOR MONEY DAMAGES

This complaint concerns the letting for bid and

construction of an electrical transmission line project near the

City of Seward. The complaint seeks a judgment declaring illegal a
I
DELANEY. WILES. i i Do ; : S
HAYES. REITMAN lcertain bid pre-qualification requirement, a preliminary and
& BRUBAKER. Inc.

sum
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permanent injunction against enforcement of the requirement, an
award of compensatory and treble damages, and the recovery of costs,

interest, and attorney fees.

l. JURISDICTION

This 1is an action dealing with the rights of the parties
under federal labor, employee benefits, antitrust and civil rights
laws, as well as certain laws of the State of Alaska. The district
court has jurisdiction over this matter pursuant to 28 U.S.C. & 1331
[federal question], 28 U.S.C. & 1337(a) [commerce and antitrust
regulation], 28 U.S.C. 8&1343(a)(3) [civil rights], 20 U.S.C. 81132
[ERISA], 28 U.S.C. & 2201(a) [declaratory judgment], Civil Rule 57

[declaratory judgment]., and the doctrine of pendent jurisdiction.

. VENUE

The unlawful conduct and actions which are the subject of
this complaint have been, are being, and (without relief from this
court) will be committed within the ristrict of Alaska, and will
affect the interstate trade and commerce being conducted within and
through the District of Alaska. All of the defendants reside, do

business, or may be found 1in the District of Alaska.

I11. GENERAL NATURE OF CONTROVERSY

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 2
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3.1 This action seeks relief from an wunlawful pre—
qualification bid specification imposed by the City of Seward on a
$9.5 million project for the construction of an electric
transmission Jline from Law.ing to Fort Raymond 1in the Seward®s
utility service district (the Project).

3.2 The City of Seward has required that, as a condition
of qualifying to bid on the project, all contractors be signatories
to a labor agreement with the International Brotherhood of
Electrical Workers, Local 1547 (IBEW) "that will assure that work
traditionally performed by employees represented by the IBEW will be
performed by such workers."”

3.3 The IBEW signatory vrequirement 1is unreasonable,
unlawful and anti-competitive. It constitutes unlawful municipal
regulation of private collective bargaining 1in violation of the
National Labor Relations Act. It unreasonably restricts competition
in violation of federal and state antitrust laws. It deprives the
plaintiffs of equal protection and due process of law under the
United States and Alaska Constitutions. It violates the provisions
of the City of Seward Code concerning public contracts.

3.4 Seventy percent of all construction work in this
country is performed on a non-union basis. Only 21% of all

employees in the construction industry are union members. The

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF
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effect of the "union contract-" requirement in the pre-qualification
process 1is to force the plaintiffs to become parties to a union

labor agreement not negotiated or executed by their free will. This

'unlawful restriction will cause irreparable harm to the plaintiffs

by depriving them of the opportunity to participate in a multj-

million dollar construction project. The restriction 1is also in

conflict with the public interest, in that it will deprive the City
f

of Seward and its ratepayers of full and open competition in the bid

process.

3.5 Accordingly, the plaintiffs seek a declaration

the restrictive bidding qualification is unlawful and unenforceable.
The plaintiffs also seek a preliminary injunction against the
enforcement of the restriction during the pendency of this
litigation, and a permanent 1injunction. The plaintiffs seek money
damages for violations of their rights, and an award of costs,

interest and attorney fees.

TV. PARTIES

4.1 Plaintiff Associated Builders and Contractors,

(ABC), 1is a national trade association of over 18,000 merit shop
construction contractors, that 1is, those contractors that use both

union and non-union labor. Since its founding 1in 1950, it has been

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 4

1



delaney, wiles
HAYES. REITMAN
a BRUBAKER. Inc.
103/ MIST AVIHUC
ANCHOAGC ALASKA
(907)279*3561

—_—

ethe objective of ABC, 1its local chapters and their member companies
to provide high quality, low cost, and timely construction work,
which benefits businesses, consumers, and taxpayers. ABC 1is filing
thas action on behalf of its individual members -who have been and
will continue to be damaged by the 1loss of business opportunity
resulting from the enforcement of the IBEW signatory requirement.

4.2 Plaintiff Associated General Contractors of Alaska
(AGC) is an Alaska non-profit corporation whose members include
merit shop construction contractors. AGC was founded 1in 1954, and
its objectives include the provisions of high quality, low cost, and
timely construction work. AGC is filing this action on behalf of
its individual members who have been and will continue to be damaged
by the loss of business opportunity resulting from the enforcement
of the IBEW signatory requirement.

4.3 Plaintiff Irby Construction Company (lrby) is a
Mississippi corporation. Irby is one of the largest contractors
engaged 1in the erection of electrical transmission lines 1in the
United States, having constructed high tension and other electrical
lines in all states and several foreign countries. Irby 1is
qgualified to do business 1in the State of Alaska, and has filed 1its
last biennial report due, and paid all necessary corporate and

franchise fees.

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 5
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4.4 Plaintiff Irby/Alaska Utilities Construction JV
(Irby/AUC) is a joint venture composed of Irby Construction Company,
and Alaska Utilities Construction Company. AUC is an Alaska
corporation with many years of experience in constructing electric
transmission lines for virtually every major utility in the State of
Alaska. AUC 1is 1in good standing, and has filed 1its last biennial
report due, and paid all necessary corporate and franchise fees.

4.5 Defendant City of Seward (Seward) 1is a home rule
municipality incorporated under the lav/s of the State of Alaska.

4.6 Defendant International Brotherhood of Electrical
Workers, Local Union 1547 (IBEW) 1is a labor union organized under

the National Labor Relations Act.

V. FACTUAL BASIS OF THE COMPLAINT

5.1 During the 1990 legislative session, the Alaska
Legislature approved a grant appropriation of $9.5 million to the
City of Seward for the construction of an electric transmission line
from Lawing to Fort Raymond. 208 SLA 1990, 8l144. Exhibit A.

5.2 On July 23, 1990, the State of Alaska and City of
Seward enter into a "Standard Agreement Form for Municipal Grants™
(Grant) for $9,500,000 for the construction of electrical line and

attendant structures. Exhibit B. The Grant 1is known as Department

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 6
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of Administration Grant No. 7/91-956, and was accepted by Seward in
City of Seward Resolution No. 90-086.
5.3 In October of 1990, the City of Seward caused
a “Request for Contractors to Pre-Qualify to Bid on

published

Construction of the Seward 115KV Transmission Line Lawing to Fort

Raymond"

of a pre-

(Request). Exhibit C. The Request required the submission

qgualification form to Seward by October 29, 1990.

Request includes the following language:

The City of Seward is a signatory to a
collective bargaining agreement with the
International Brotherhood of Electrical Woi“kers
(IBEW), Local Union 1547. In order to preserve
work traditionally performed by employees
represented by the IBEW and to avoid
destruction of wages, hours and conditions of
employment achieved through the collective
bargaining process, the City has agreed that,
to the extent permitted by law, "t owil not
contract, or allow the subcontract, for the
construction of the 115 KV main electrical

transmission intertie line between Lawing and

Fort Raymond Subdivisions within the City of

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIE
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Seward for work traditionally performed by the
IBEW except to a party with an appropriate
current labor agreement with the IBEW.
The Request for Pre-Qualification shall be
submitted on the contractor®s letterhead in a
format to address each of the following
subjects.
6. A statement attesting that the contractor
is a party to an appropriate current labor
agreement with the IBEW that will assure
that work traditionally performed by
employees represented by the International
Brotherhood of Electrical Workers, local
union 1547 ("IBEW") will be performed by
such workers.
(The requirement stated in ~6 1is hereafter referred to as the IBEW
signatory requirement*.)
5.4 On October 1990, Irby submitted a request to be pre—
qgualified to bid on construction of the line.
5.5 O0On October 1990, Irby/AUC submitted a request to be
pre-qualified to bid on construction of the line.

5.6 On November 16, 1990, Everett P. Diener, Manager of

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 8
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Engineering & Utilities for Seward, wrote letters to Charles Irby of
Irby, and Aaron Downing of Irby/AUC. The letters requested
additional 1information concerning the companies®™ Alaska experience
and the 1identity of the key employees would be on the job- The
letter also noted Irby"s and Irby/AUC"s objection to Iltem #6, said
they would Ilikely recommend to the City Council that Irby and
Irby/AUC be found not qualified, and invited Irby and Irby/AUC to
change 1its response to ltem #6. Exhibit D.

5.7 0n November 26, 1990, Aaron Downing responded,
submitting additional information on Ilrby/AUC"s Alaska experience,
and designating the key employees. The letter also elaborated on
the objection to Iltem #6. Exhibit E. On the same date, John Nye of
Irby responded, submitting additional information on Irby"s Alaska
experience, and designating the Irby key employees. The letter
declined to amend the objection to Item #6. Exhibit F.

5.8 On November 30, 1990, Mr. Diener sent a letter to
Charles Ilrby stating: "We find you qualified to perform except for
Item #6 which states that you must be a party to a current labor
agreement with the IBEW. Consequently, 1 have no alternative but to
omit your company from the list of contractors | will submit to the
City Council as qualified bidders on this project. Therefore, if

the City Council approves the recommendation a bid will not be

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 9
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accepted from Irby Construction Company." Exhibit G.

5.9 On December 3, 1990, Mr. Diener responded to the
November 26 submission from Irby/AUC. By letter, Mr. Diener stated:
"We find you qualified to perform except for Item #6 which states
that you must be a party to a current labor agreement with the IBEW.
Consequently I have no alternative but to omit your company from

the 1list of contractors 1 will submit to the City Council as

qualified bidders on this project. Therefore, 1if the City Council
approves the recommendation a bid will notbe accepted from
Irby/Alaska Utility Construction JV." Exhibit H.

5.10 On November 30, 1990, Mr. Diener sent a memorandum to
theSeward Mayor and City Council, finding Irby and Irby/AUC to be
not qualifiedfor failure to comply with the requirement of a
current labor agreement with IBEW. Exhibit |I.

5.11 On December 10, 1990, the Seward City Council met and
approved tha list of bidders, omitting Irby and Irby/AUC on the
basis of Iltem #6. Resolution No. 90-152, Exhibit J.

5.12 The City of Seward intends toproceed with the
bidding process in order to commence construction of the project as
soon as weather permits in the spring of 1991.

5.13 Unless the IBEW signatory requirement is enjoined and

declared 1illegal, the plaintiffs will suffer irreparable injury by

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 10
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1

their inability to participate in the project.

FEDERAL CLAIMS
COUNT ONE: THE NATIONAL LABOR RELATIONS ACT

6.1 Section 7 of +the National Labor Relations Act
("NLRA™), 29 U.S.C. 8157, provides that employees have the right to
join "labor organizations to bargain collectively through
representatives of their own choosing,” and "shall also have the
right to refrain from any or all of such activities..."

6.2 Sections 8 and 9 of the NLRA, 29 U.S.C. &8 158 and
159, provide -that employers are required only to negotiate 1in good
faith with unions who represent a majority of their employees.
These sections also prohibit both employers and wunions from
interfering with employees in the exercise of their rights under
Section 7 of the NLRA, 29 U.S.C. 8 157.

6.3 The City of Seward 1is a public agency created
pursuant to the Jlaws of the State of Alaska. The City has
impermissibly promoted the 1interests of the IBEW by forcing all
would-be Project bidders to recognize and deal with the [IBEW,
regardless of whether the bidders employees have chosen to join or
bargain through the IBEW, end regardless of whether the bidders can

come to mutually agreeable terms with the IBEW. This action is 1in
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violation of the NLRA, which preempts state regulation of labor-
management relations.

6.4 By forcing would-be bidders to not only negotiate
with the IBEW, but to enter into an agreement with the IBEW as a
condition of bidding on the Project, the City of Seward leaves
little bargaining strength for would-be bidders. The IBEW, knowing
that the would-be bidder must come to terms, 1is obviously unlikely
to negotiate less favorable terms with such a bidder than other
agreements IBEW has with other bidders. Thus, the I1BEW signatory
requirement indirectly dictates the terms of the agreement between
the IBEW and all would-be bidders, 1in violation of the NLRA.

6.5 Plaintiffs®™ employees have chosen not to belong to or
be represented by any Jlabor organization, let alone the IBEW in
particular. By imposing the IBEW signatory requirement upon would-
be bidders, the City has deprived the employees of rights protected
by the NLRA, including the right to refrain from union membership,
the right to negotiate individual terms and conditions of
employment, and, in the event the employees seek union
representation, the right to join and be represented by the union of
their choice.

6.6 The IBEW signatory requirement constitutes

impermissible state regulation of private labor relations under the

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 12
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NLRA. The requirement affects the substantive aspects of the free
collective bargaining process to an extent forbidden by the NLRA.
The requirement undermines the policies upon which the comprehensive

labor relations law embodied in the NLRA are based.

6.7 Plaintiffs are entitled to a preliminary

permanent injunction against the enforcement of the IBEW signatory

requirement, and a declaration that the requirement 1is illegal.

COUNT TwWO: THE EMPLOYEE RETIREMENT INCOME SECURITY ACT

7.1 The City of Seward requires would-be bidders to enter
into a labor agreement with the IBEW. The IBEW typically demands,
as part of all of labor contracts, that the employer contribute to
a variety of specified employee benefit plans.

7.2 In order to bid on the Project, any contractor would
therefore be required to agree to contribute to IBEW employee
benefit plans, which will undoubtedly be different from those which
the various plaintiff-employers now have in place for their
employees.

7.3 The |IBEW signatory requirement thus regulates and
dictates the terms of the employee benefit plans of all would-be
bidder on the Project.

7.4 The Employee Retirement Income Security Act ("ERISA™)

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 13
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preempts "any and all state laws insofar as they may now or
nereafter relate to any employee benefit plan.” 29 U.S.C. 8 1l14(a).

7.5 The |IBEW signatory requirement relates to employee
benefit plans and 1is being 1imposed under color of state law. It

therefore violates ERISA.
7.6 Plaintiffs are entitled to a preliminary and
permanent injunction against the enforcement of the IBEW signatory

requirement, and a declaration that the requirement is illegal.

COUNT THREE: THE SHERMAN ANTITRUST ACT

8.1 The Project requires that materials and labor travel
in interstate commerce.

8.2 Through the artifice of pre-qualification
requirements, the City of Seward and the IBEW have entered into a
conspiracy to restrain free competition and interstate commerce by
imposing the IBEW signatory requirement on all prospective bidders.
The conspiracy reflected in the IBEW signatory requirement
effectively excludes from the bidding process all contractors whose
employees do not wish to be represented by the IBEW.

8.3 Defendants executed the Agreement as part of a
general scheme to reduce competition and eliminate non-union

contractors from the construction of electrical transmission lines

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 14
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in the State of Alaska.

8.4 Defendants at all times relevant to the allegations
set forth herein were acting as the agents and/or co-conspirators of
each other, with a common anti-competitive purpose or design.

8.5 The City of Seward also acquiesced to threats,
intimidation and coercion employed by the IBEW to secure the |IBEW
signatory requirement.

8.6 Defendants® unlawful conduct has prevented non-union
contractors from bidding on the Project, and thus substantially
reduces competition and substantially raises the likely price of the
Project. Defendants® activities and conduct have had and continue
to have a substantial impact on interstate commerce in violation of
15 U.S.C. & 1.

8.7 Defendants®™ unlawful conduct has injured plaintiffs
in their businesses, property, and person in tr r they have suffered
and will continue to suffer substantial 1injury to the goodwill of
their businesses, lost business opportunities, and the 1loss of
profits and employment.

8.8 Neither the City of Seward nor the IBEW enjoy
absolute or qualified immunity with respect to their participation
in the anti-competitive activities described in the complaint. The

IBEW signatory requirement does not comport with the sovereign

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 15



policies of the State of Alaska. There 1is no requirement 1in the
legislature®s appropriation that bidders on the Project be bound by
a labor agreement with the IBEW. Similarly, there is no requirement

J in the Grant that bidders on the Project be bound by a labor
agreement with the IBEW.

8.9 Plaintiffs are entitled to a preliminary
permanent injunction against the enforcement of the IBEW signatory
requirement, and a declaration that the requirement 1is illegal.
Plaintiffs are a]so entitled to treble damages for injury suffered

because of the illegal activities.

COUNT FOUR: EQUAL PROTECTION OF THE LAW

9.1 The Fourteenth Amendment to the United States
Constitution declares that "no state shall ... deny to any person
within its jurisdiction the equal protection of the laws."

9.2 Acting under color of state law, defendants engaged
in conduct with the knowledge that such conduct would have the
effect of denying plaintiffs® equal protection rights under the
Fourteenth Amendment.

9.3 The IBEW signatory requirement has the effect of
precluding the award of the Project to non-union contractors (in

fact, any contractor, union or otherwise, without a contract with

DELANEY. WILES.
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the IBEW) as a class. No hearings on the IBEW signatory requirement
were held, nor were any findings supported by substantial evidence
made, which might provide a rational basis for this distinction.

9.4 The bidding requirements could have been more
narrowly drafted to achieve any legitimate objectives without
unlawfully requiring any bidders to agree to representation by the
IBEW.

9.5 The arbitrary and capricious distinction made by the
defendants 1is a violation of the equal protection rights of the
plaintiffs. As a result of that distinction, plaintiffs have
sustained and continue to sustain damages which are difficult to
calculate, and for which a declaratory judgment and injunction are

appropriate remedies.

COUNT FIVE: DUE PROCESS OF LAW
10.1 The Fourteenth Amendment to the United States
Constitution declares that "no state shall ... deny to any person of
life, liberty, or property, without due process of law
10.2 Acting under color of state law, defendants engaged
in conduct with the knowledge that such conduct would have the
effect of denying plaintiffs”® due process rights under the

Fourteenth Amendment.

i
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10.3 Irby and the Irby/AUC are ready, willing and able to
bid on and to perform the Project. Both have been found qualified
to bid with the sole exception that neither has a labor agreement

with ‘the IBEW. Because of the unreasonable IBEW signatory

' requirement, plaintiffs have been deprived of an opportunity to

obtain work on the Project. The requirement deprives plaintiffs of
a property interest in contract awards without due process of law.

10.4 The arbitrary and capricious distinction made by the
defendants is a violation of the due process rights of the
plaintiffs. As a result of that distinction, plaintiffs have
sustained and continue to sustain damages which are difficult to
calculate, and for which a declaratory judgment and injunction are

appropriate remedies.

COUNT SIX: 42 U.S.C. 5 1983 CIVIL RIGHTS
11.1 42 U.S.C. & 1983 states:

Every person who, under color of any
statute, ordinance, regulation, custonm, or
usage, of any State or Territory or the
District of Columbia, subjects, or causes to be
subjected, any citizen of the United States or

other person within the jurisdiction thereof to
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the deprivation of any rights, privileges, or

immunities secured by the Constitution and

laws, shall be liable to the party 1injured 1in

an action at law, suit in equity, or other

proper proceeding for redress. For the

purposes of this section, any Act of Congress

applicable exclusively to the District of

Columbia shall be considered to be a statute of

the District of Columbia.

11.2 Acting under color of state law and municipal
ordinance, defendants engagedin conduct with the knowledge that
such conduct would have theeffect of denying plaintiffs®"rights
under the United States Constitution, and the laws of the United
States, 1including the NLRA, ERISA, the Sherman Act and other laws.

11.3 As a result of the violations of plaintiffs®
rights, plaintiffs have sustained and continue to sustain damages
which are difficult to calculate, and for which a declaratory
judgment and injunction are appropriate remedies.

11.4 Pursuant to 42 U.S.C. 81988, plaintiffs are entitled
to an award of reasonable attorney fees as part of the costs of this

action.
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STATE CLAIMS
COUNT SEVEN: EQUAL PROTECTION OF THE LAW

12.1 Alaska Constitution, Art. 1, 81 provides that "all
persons are equal and entitled to equal protection under the law.

12.2 Acting under color of state law, defendants engaged
in conduct with the knowledge that such conduct would have the
effect of denying plaintiffs®™ -equal protection rights under the
Alaska Constitution.

12.3 The IBEW signatory requirement has the effect of
precluding the award of the Project to non-union contractors (in
fact, any contractor, union or otherwise, without a contract with
the IBEW) as a class.

12.4 The IBEW signatory requirement does not have a fair
and substantial relation to a legitimate government interest.

12.5 The unfair distinction made by the defendants 1is a
violation of the equal protection rights of the plaintiffs. As a
result of that distinction, plaintiffs have sustained and continue
to sustain damages which are difficult to calculate, and for which

a declaratory judgment and injunction are appropriate remedies.

COUNT EIGHT: DUE PROCESS OF LAW

13.1 Alaska Constitution, Art. 1, 8 7 provides in
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pertinent part: "No person shall be deprived of life, liberty, or
property, without due process of law."

13.2 Acting under color of state law, defendants engaged
in conduct wi-th the knowledge that such conduct would have the
effect of denying plaintiffs® due process rights under the Alaska
Constitution.

13.3 Irby and the Irby/AUC are ready, willing and able to
bid on and to perform the Project. Both have been found qualified
to bid with the sole exception that neither has a labor agreement

jwith the IBEW. Because of the unreasonable IBEW signatory
requirement, plaintiffs have been deprived of an opportunity to
obtain work on the Project. The requirement deprives plaintiffs of
a property interest in contract awards without due process of law.

13.4 The arbitrary and capricious distinction made by the
defendants violates the due process rights of the plaintiffs. As a
result of that distinction, plaintiffs have sustained and continue

to sustain damages which are difficult to calculate, and for which

a declaratory judgment and injunction are appropriate remedies.

COUNT NINE: ALASKA ANTITRUST LAWS
14.1 AS 45.50.562 and .572 prohibit restraint of trade

the monopolization of any part of trade or commerce.

DELANEY. WILES.
Paves wemmas 1 COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 21

& BRUBAKER. Inc.
SUITC 400
1007 ft(3! J40 AVEFLUC

ANCHORAGE. ALASKA
(907) 279"3581



DELANEY. WILES.
MAYES. REITMAN
A BMUDAKRR. Inc.
suitt
1007 (list J«0 AVCNU
ASCHORACE.ALASKA
(907)279*3581

14.2 Through the artifice of the bidding specifications,
the City of Seward and the IBEW have entered into a conspiracy to
restrain free competition and interstate commerce by imposing the
IBEW signatory requirement on all prospective bidders. The
conspiracy reflected in the IBEW signatory requirement effectively
excludes from the bidding process all contractors whose employees do
not wish to be represented by a labor union, or who prefer to deal
only with a union designated by a majority of their employees.

14.3 Defendants wiJfully executed the Agreement as part of
a general scheme to reduce competition and eliminate non-union
contractors from the construction of electrical transmission lines
in the State of Alaska.

14.4 Defendants at all times relevant to the allegations
set forth herein were acting as the agents and/or co-conspirators of
each other, with a common anti-competitive purpose or design.

14.5 The City of Seward also acquiesced to threats,
intimidation and coercion employed by the IBEW to secure the TBEW
signatory requirement.

14.6 Defendants®" unlawful conduct has prevented non-union
contractors from bidding on the Project, and thus substantially
reduces competition and substantially raises the likely price of the

Project.
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14.7 Defendants®™ unlawful conduct has injured plaintiffs
in their businesses, property, and person in that they have suffered
and will continue to suffer substantial injury to the goodwill of

their businesses, lost business opportunities, and the loss of

I profits and employment.

14.8 Neither the City of Seward nor the IBEW enjoy
absolute or qualified immunity with respect to their participation
in the anti-competitive activities described in the complaint. The
IBEW signatory requirement does not comport with the sovereign
policies of the State of Alaska. There 1is no requirement 1in the
legislature®s grant that bidders on the Project be bound by a labor
agreement with the I1BuW. Similarly, there is no requirement in the
Standard Agreement Form for Municipal Grants executed by the City
and the Alaska Department of Administration that bidders on the
Project be bound by a labor agreement with the IBEW.

14.9 Plaintiffs are entitled to a preliminary and
permanent injunction against the enforcement of the IBEW signatory
requirement, and a declaration that the vrequirement 1is 1illegal.
Plaintiffs are also entitled to treble damages for injury suffered

because of the illegal activities.

MUNICIPAL CLAIMS
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COUNT TEN: CITY OF SEWARD PROCUREMENT CODE

15.1 The City of Seward Code provides: "When a procurement
involves the expenditure of state or federal grant, assistance or
contract funds, -the procurement shall be conducted in accordance
with any applicable mandatory state or federal law and regulation."
Code 86.01.020. The Code also provides that procurement contracts
"shall be let by the city council to the lowest qualified responsive
and responsible bidder."” Code & 6.10.230.

15.2 Nothing in the Code authorizes Seward to require as
a qualification for bidding on a project that the bidder have a
current labor agreement vith any labor union.

15.3 The IBEW signatory requirement violates federal and
state laws, and the City of Seward Code, by mandating a current
labor agreement with the IBEW, and thereby imposing additional costs
on plaintiffs.

15.4 Plaintiffs are entitled to a preliminary and
permanent injunction against the enforcement of the IBEW signatory

requirement, and a declaration that the requirement 1is illegal.

REQUESTED RELIEF
WHEREFORE, having stated their complaint, plaintiffs pray

for the following relief:
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1. Declaratory Judgment: A judgment declaring the IBEW
signatory requirement: (a) is null and void as preempted by the NLRA
and ERISA to the extent it requires plaintiffs to recognize and deal
with a non-majority representative union and to be bound to enter an
agreement with the IBEW; (b) works a denial of plaintiffs®™ rights to
equal protection and due process in contravention of the

:Constitutions of the United States and the State of Alaska, and 42
I U.S.C. & 1983; and (c) 1is unenforceable against the plaintiffs.

2. Injunction: A preliminary and permanent injunction
against the defendants and their agents, employees, successors,
attorneys, and all those acting in concert or in participation with
them, prohibiting enforcement against plaintiffs of those portions
of the Dbid qualifications, including in particular the IBEW
signatory requirement, which would require plaintiffs to recognize
or deal with any union or to adhere to any collectively bargained
terms or conditions of employment.

2 . Money damages: Judgment 1in favor of plaintiffs
against defendants for damages, including treble the amount of
actual damages found to have been sustained by plaintiffs as a
resu]t of defendants® unlawful conduct under 15 U.S.C. & 1 and AS
45.50.576.

4. Costs and Fees: Judgment in favor of plaintiffs and
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against defendants for costs, interests and attorney fees in
bringing and prosecuting this action pursuant to 42 U.S.C. & 1988,
AS 45.50.576(a), and any other applicable Alaska lav/.

5, Other Relief: Such other relief as the court may deenm
equitable and just under the circumstances.

DATED at Anchorage, Alaska this =z f* -day of December,
1990.

DELANEY, WILES, HAYES,

REITMAN & BRUBAKER, [INC.
Attorneys for Plaintiffs

/ Stephen M. Ellis

arc D. Bond
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1990 SLA CH. 208 1990 SLA CIl. 208

Editor's notes.— Sections 139— 142 of this chap-
ter will not be set out in the Alaska Statutes. Keep
this pamphlet for future references to these sections.
Copies of this chapter are also available from the
Legislative Affairs Agency or any Legislative Infor-
Chapter JOS

mation O ffice.

Chapter 20fl
‘“ Sec. 144. The mo of 59.500,000 1Is apptoprlaced from the Railbelt

energy fund (AS 37.05.520) In the general fund to tlie Department nf Admin-

7
1 istration for payment as a grant under AS 37.05.315 to the City of Seward
4j for the design and construction of the Seward transmission line from [.awing
M to Fort Raymond subetatlon.

AN ACT * Sec. 145. The sumof 59,000,000 is appropriated from the Rallbtlt
Making, amending, and repealing capital and operating energy fund (AS 37.05.520) In the general rund to the Alaska Railroad
al appropriations| and providing for an effective date. Corporation for the purthase of locomotives, rolling stock, and associated
equipment costs.

upended end umfe—ilgated—bn]j]'nrc of the opp? * Sec. 146. Contingent upon the execution of a long-term, no-cost ledse
" tlon oade IrTATe?:—m ..ch. 172, SLA 1988, page 15I>iiJin-~T7e tercburg-Solid between the Alaska Railroad Corporation and the Municipality of Anchorage
7j Waste Incineration - S800,000TAsArfiSIrTand reappropriated to the De- that designates the Alaska Railroad Corporation's Covernmcnt Hill bluff
t3[ partment olAADIrvAsTracton for payment as agrftnTAunAcT'A7--i2j_P5.315 to the land as open space or lor public use, the sum of $7.500.000 is appropriated
PTcT of Peterab\rrg-f—or-gol{d-oasee-dlopondl from the Railbelc energy fund (AS 37.05.520) In the general fund to the

Department of Administration for payment as a grant Under AS 37.05.315 to

r*— P Th> imnfr riirft d—ftrrd- tmeb 1i -of ehe Bnorcpr
the Municipality of Anchorage for road and bridge Improvements for tiie
Anchorage Ship Creek Original Townsite Redevelopment Project, Including
extension of Warehouse Avenue, realignment of C Street, and construction of

a Ship Creek pedestrian bridge.

* Sec. 3. Section 158, ch. 3, FSSLA 1987, page 53, line 6 ia amended to * Sec. 147. (a) The sum of S$),600,000 is appropriated from thr Rail-
read: belt energy fund (AS 37.05.520) 1In the general fund to the Department of
77 APPROPRIATION CENERAL FUND Coimaunlty and Regional Affairs for wejtheritation and enerrv conservation
) ITEMS and for the energy efficient residential housing Incentive program under

Wrangell Solid Waste ,-ec. 9 of PCS CSSSHB 358 (Fin) am S U-rd lid), enacted hy the Sixteenth
Prelects 1INCINERATOR) Alaska State Legislature.
<h) The sum of S600.000 is appropriated from the Ralllielt energy fund

(ED 1) 306.000 306,000
1 — . Sec. 4. Section 286, ch. 50, SLA 1980, page 64, line 16 ii amended to IAS 37.05.570) in tt-e general fund c¢cn the Department of Community and
lleglonal Affairs co match Itdrral recripts for tho wo.itloTl.-.il ton and
0s rid APPROPRIATION GENERAL FUND energy conservation program.

-1- SCS CSH8 4&)(FlIn) « 116- IT rwn ".MiFfn)



STANDARD AGREEMENT FORM
FOR MUNICIPAL GRANTS

% Adranlsrs% art%eme{]ﬁe?eﬁtxaef%eurte%aq éWteheen gteatg"a,tean]rtHQ" o
“He i e by

rea the Grantee is willing to undertake the performance of this
grant ur}] ert e terms of this agreement:
ereas, A e Grantee hag the authtorrt&/ under the State Iaw or local
e B YN AR B e
AS 37\’3 415 1Y Y ) Y

hereas.' unex end8d fundr{tﬁ1 for thrs rant IalPses on thiL frve ear

annrversa te of J # 1990 H(rorﬁect ot s bstantralﬁ/up
or upon: c rPa tion of‘the project if wo completed t|etr|or to the Tive ear

asnrrté\é%rsgr te'or |fsubstant|al ongoing work stops after the five year date
", ‘Whereas, tp rant numberis; 7/91-956
, W ereas, the grantamountts; $9,500,000 v .
. ereast gfant pur 0se 15; Design anét construction of the
Seward transmrssron Ine from Law qto Fort Raymond substation _
. Whe\;eas the Grantee Intends to use these funds as explained

<t Nic L
The project consists of replacing approximately 24 miles of 69 KV line with a i
'new 115 KV and 3 miles of new 69 KV transmission line; rebuilding Seward {

Substation to accommodate 115 KV; relocating existing transformers from Lawing
and‘Spring Creek Substations to Seward Substation; relocating existing

transformers from Seward'Substation to Spring creek Substation; rebuilding

‘*Spring Creek Substation.as required to accept the transformers; replacing o (
.e xisting and constructing new distribution Ilines and services and other work J |
necessary for a complete operational electrical transmission and distribution
:-sy)s.t.em *ser\./-ing ;:u»stté)pa..ers w ithinllthe Seward E le ctric U trl'lISt® EcW iEe£f)\rca.

1 W ifSi i o ar* g - nil |
A I»> JUL23W90
. ' m . . OFFICE OF THE
. * CITY CLERK ;
[ . ! #:..1>"|v | N j =
< I|I ’ ..-|‘.V. i\
<e¢ m jov\ -
(Rev. 5/90) , | Page 1of4
In i 0 H 0
' ’ UU JUL 2b 19901 *

Dapl. ol Admimsirallen |
minlilrallve Services.
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1 1,

NOW THEREFORE. the parties hereto agree as foIIows
%RTI LE I. ’ GRANT CONDITIONS. . V. IV-!

.The Gy ntej{ ﬁeng the grant Onlrt/ for rh%fﬂ]rgoses sp cified above.

allow, on request, an audit Stafe 0f the uses made of the
? assure r}at to the (extent consisten} (yutth the é)ur‘pose 0{ Ee

tron acilities an services provrde Wrth th nt will
avar or use o th e neral P |c
| ret ur e Stae all grant funds recerved for constructron of
crIr tate,. upon evrewrng the-documentation provided ;

ntraI ongorn? Work on the
ate It asfapﬂ opriated
rants for nftructron of a pub If acll] gerate and
maintal the facrlrt or rts ra?trca life and that 1t wil[ not Ioo the State
to o erate or marn ain the. facl |t}/ or R/ of Its operation_and maintenance.
oefs ly to a rant o e for repair or improvement of an
exrstrn acr |ty erated o marntarne the St te at.the {ime.the grant is
accePted the repair or Improvement or Wwhich the, grant Is made will not
subs antra I rncr ase t e o eratron or marntenance costs to the State.
? ti ul tl%munrclp ﬂrapt |nar]cral report untrI ﬁhe
Brorect s completed. A final municipal grant financial report Is due within

0 days Of prOJect completion,

er evr nce det rm% nes that s b
prorec nwrt In_five years of the

| Q will refain for a period of three years after Iprorect .completion all
contracts; e

Invoices, materials, payrolls, ‘personnel records, conditions.of

employment, and other data relating to matters covered by the grant,

will return all unexpended grant monies to the-State within 90
days 0(9Ioro i %on} D fth t to be used for. the4 urpose of

wil] not alo of the grant monies to be use
lobbyin actrvrt?es !) %wrt i mkg?nrm mIa u{gee and emolov P 5 o
ofAIag % Hnub?c C nsi u) tron contr ct avr? as set OB Yn& % .Og.Olé
(copies of which are available through t e Department of Labor o
ARTICLE .II. . TERMS OF F\YMENT "' /

Twenty %ercent ?f tne grant shall be Raid to the %rantee as an advance,

within %ays of t ctive date o this arqreemen The'remainder of the
grant will be"pald a ter the entrre advance Is expen e The ayments will
e hased antee expenditures that exceed the ad %/ange amoun These

Administration on a

expen |t res ust be e ported to_the Department o
nancial report. Expendifures are herein defined as actua

C&SPIICIlPt?ay% rgptcu rrent paya €s.

e (Rev. 5/90) Page 2 of 4
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The State will reimburse from financial reports. signed by the Mayor or
persons r?esrgnated In Wrretrng H]y the Mayor tg cert |fyg y d

NOTE: Sj ft reement does | excuse the recipient of the
E. ,gnr 0 Prsa}z1 qasa%yt p N q

mungtlons B Or usterr !ﬂY\/cas on Pttean%ltaat eereorto aw local,
gte or Federal ?aevs trratpertarn to pubfrc fu rfs

The 9rantee recog nrzes that 02t AAC 4t5 10 establrshes s ecific audtr]t
FIHETS 1o B ot P SRl AR Ravaled™

rom the Department of Ad ation

The Grant Administrator, by written notice, may teyminate tills_agreement, !
in whole or Jn part, when |ty|s ﬁe best mteregt trth aState T ge State IS
liable only for payment in accor ance with the payment provisions of the

aeqrreement as amended for services rendered before the ‘effective date of
mination,

(Rev. 5/90) Page 3 of 4



. (Rev. 5/90)

The amount of the grant Is full consideration of the grantee's

performance.

ARTICLE NI, ADDITIONAL CONTRACT PROVISIONS.'v
i gate o#’thls grant Is tﬁe Xa (

e effective

te the agreement § signed by

the State.
V <
IN WITNESS WHEREOQF, the parties have executed this ;greement. "
Approved by Ordinance/Resolution # ID-OMo dated 01 In
Grantee will attach a copy of Ordinance/Resolution.  * ‘
Grantee itetafAlaska m

Date:
DISTRIBUTION:

Grantee [ ]

- W rram -r.
Frank Baxter * 1" "

Commissioner of Administration
(offiial Titl) j °
Date: 7*31'$0

State . .

l[ » 1o J*lf B
. L4 .*‘

r
A1 .

pwsifflii

Page 4 of 4



REQUEST FOR CONTRACTORS TO PRE-QUALIFY TO BID

ON CONSTRUCTION OF THE SEWARD 115KV TRANSMISSION LINE -
LAWING TO FORT RAYMOND :

|

The City of Seward desires to receive requests for pre- !
qualification from electrical construction contractors deserving to ;
bid on construction of approximately 24 miles of 115KV transmission e
line and associated work extending from Lawing Substation, Mile 24 <
Seward Highway, to the Seward substation 1in Seward. Bids will be *
accepted only from contractors who have been pre-qualified.

In order to be considered for qualification to bid this project, 1
the contractor must be licensed to perform work in tne state of Alaska
and maintain an office in Alaska where business and contract matters
may be conducted. Also, the contractor and their subcontractors must ;
bo a party to an appropriate current labor agreement with the IBEW ;
that will assure that work traditionally performed by employees
represented by the International Brotherhood of Electrical Workers,
local union 1547 (IBEW) 1ia performed by such employees.

-

|

A pre-submittal conference will be held at the Seward City j

Council Chambers, Fifth 6 Adams Streets, Seward, at 1:30 p.m. on j
Wednesday, October 17, 1990. Interested contractors are encouraged to

attend the conference, I

A copy of the pre-qualification form and related documents may be
obtained at the office of the City Engineer, PO Box 167, Seward, !
Alaska 99664.

Tha requests for pre-qualification must be submitted to the city;
clerk no later than 5t00 p.m. on Monday, October 29, 1990.Proposals”
submitted after that date and time shall be returned unopened to the
sender and will not be considered. |

The selection of qualified bidders will be at the sole discretion
of the city of Seward, and the city reserves tha right to reject any,
and all requests for pre-qualification. This solicitation does not.
commit the City of Seward to award any contract for construction of.
tha Iline or preclude the City from subsequent advertisement for
contractors to pre-qualify or to advertise for bids without requiring
pre-qualification. This solicitation does not commit the city of!
Seward to pay any cost incurred in the preparation of the request for
pre-qualification or to award

CITY CLERK

Notice to Publisher - SEWARD PHOENIX LOG - Publish 17.VU/jQ
ANCHORAGE DAILY NEWS - Publish 10AV3 & 14/90
FAIRBANKS NEWS MINER"- Publish 10/13 6 14/90
PENINSULA CLARION - Publish 10/13 (¢ 14/90

EHBITC |
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Page 2

POSTED: 10708790 MAITLED OR DELIVERED:
City Hall bulletin board Seward Phoenix Log

U. S. Post Office Anchorage Daily News
Harbormaster®s Building Fairbanks News Miner

Peninsula Clarion

10708790



ivwi'w lo:U1 1jii005

REQUEST FOR CONTRACTOR TO PRE-QUALIFY TO BID
ON CONSTRUCTION OF SEWARD’S LAWING TO FORT RAYMOND

TRANSMISSION LINE

The City of Seward desires to receive "Requests for Prc-qualitication™ from electrical
construction contrar dis desiring to bid on all or a part of construction of approximately
24 miles of 115 KV Transmission Line and associated works extending from Lawing
Substation, Mile 24 Seward Highway, to the Seward Substadon in Seward. Bids will be
accepted only fiom contractors who have been pre-qualificd. Request for Pre-
Qualification must be submitted to the Seward City Clerk not later than 5:00 p.m. on the
29th of October, 1990.

The project is being funded from a 9.5 million dollar grant from the State of Alaska to
the City of Seward. Due to the dming of the Grant and the urgent need for upgrades
to the system within budgeted funds, it is expected that the work will be bid in several
phases with bids being requested for the first construcdon contract in the Spring of 1991.
The City andcipatcs providing major material components, including poles, insulators
and conductors. The contracts requiring pre-qualificadons include the following work,
however, the scope of work included in each contract may vary significantly from the
phases described below, or a phase may be broken into several contracts.

PHASE | - Construcdon of a 115 KV electrical transmission line from
approximately mile 19 Sewatd Highway to Seward Substadon. This work would
include construcdon of a wood pole 115 KV line, 25 KV underbuilt distribudon
line, removal or rehabilitadon of exisdng 69 KV line, connecdon of services and
associated work. Clearing of the rights of way may not be included in the work
and if bid as a separate contract will not require prc-qualificadon.

PHASE Il - Construcdon of a 115 KV electrical transmission line from the
Lawing Substadon, Mile 24 Seward Highway to Mile 19 Seward Highway. This
would include construcdon of a wood pole 115 KV transmission line, 25 KV
underbuilt distribudon line, rehabilitadon or removal of exisdng 69 KV
transmission line, connecdon of services and associated work. Clearing of the
rights of way may not be included in the work and if bid separately will not
require prc-qualificadon.

PHASE 111 - Construcdon of the balance of work necessary to upgrade the power
from 69 KV to 115 KV. This would include relocaung Several large transformers,
rebuilding substadons to handle higher voltages and all other work necessary to
complete the project to serve Seward from the new 115 KV transmission line.
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The work is currently being designed by Dryden and LaRue Engineers, Inc. or
Anchorage. The schedule for bidding will depend upon design time, material delivery
dates and other factors which inay not be under con'jrol of the City.

In order to be considered for qualification to bid this project a contractor must be
licensed to perform the required work in the State of Alaska and maintain an office in
Alaska where business and contract matters may be conducted. The City of Seward is
a signatory to a collective bargaining agreement with the International Brotherhood of
Electrical Workers (IBEW), Local Union 1547. In order to preserve work traditionally
performed by employees represented by the IBEW and to avoid destruction of wages,
hours and conditions ofemployment achieved through the collective bargaining process,
the City has agreed that, to the extent permitted by law, it will not contract, or allow the
subcontract, for the construcuon of the 115 KV main electrical transmission interne line
between Lawing and Fort Raymond Subdivisions within die City of Seward lor work
tradiuonally performed by die IBEW except to a party with an appropriate current labor
agreement with die IBEW.

The Request for Pre-qualification shall be submitted on the contractor’ letterhead in a
format to address each of the following subjects. In order to simplify review, each
subject shall be included in a similarly lettered paragraph or tab. Additional informadon
may be submitted in addidonal paragraphs or tabs.

1 Name, address of firm and individual or primary owners of the firm.

2. Name, address and telephone number of person(s) who will be direcdy
responsible for die contract work.

3. Summary of firm’s experience in constructing similar projects in -Alaska,
including the names of key persons involved with projects.

4, Names, addresses and telephone numbers of individuals, firms and
agencies who may be contacted as references.

5. (A copy of the firm’s most recent financial statement and a statement from
,a bonding company attesdng to the firm’s capability to obtain performance
;and payment bond in excess of 5 million dollars or if less the limits of the
firm’s bonding capability.

6. A statement attesting that the contractor is a’ party to an appropriate
current labor agreement with the IBEW that will assure that work
tradiuonally performed by employees represented by the Intcrnauonal
Brotherhood of Electrical Workers, local union 1517 ("IBEW) will be
; performed by such workers.



