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A M E N D M E N T

TO: C S S B  95( ) d a t e d  2 / 2 8 / 9 1

O F F E R R E D  IN T H E  S E N A T E
BY  S E N A T O R  P E A R C E

P a g e  2, l i n e s  17-21:

D e l e t e  all m a t e r i a l .

I n s e r t  a n e w  p a r a g r a p h  t o  read:
"(3) r e q u i r e  a c o n t r a c t o r ,  s u b c o n t r a c t o r  o r  e t h e r  

p e r s o n  t o  d o  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  us i n g ,  selling, 
a n d  t r a n s p o r t i n g  o f  goods, o r  t h e  e m p l o y m e n t  o f  c o n s t r u c t i o n  
i n d u s t r y  e m p l o y e e s ,  o n l y  w i t h  o t h e r  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  
o r  p e r s o n s  w h o  q u a l i f y  u n d e r  a n d  a r e  i n  c o m p l i a n c e  w i t h  t h e  t e r m s  
o f  t h e  a g r e e m e n t . "



•I

TO: C S S B  95( ) d a t e d  2 / 2 3 / 9 1

B i l l  v e r s i o n  -

P a g e  2, l i n e s  1 7 - 2 1  read:
"(3) r e q u i r e  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  of 

t h e  s t a t e  a n d  o n e  o r  m o r e  l a b o r  o r g a n i z a t i o n s  r e p r e s e n t i n g  
e m p l o y e e s  in t h e  b u i l d i n g ,  m a i n t e n a n c e ,  a n d  c o n s t r u c t i o n  i n d u s t r y  
t o  e n t e r  i n t o  a n  a g r e e m e n t  c o n c e r n i n g  l a b o r  r e l a t i o n s  o n  a p u b l i c  
c o n s t r u c t i o n  p r o j e c t ,  t o  c e a s e  o r  r e f r a i n ,  o r  a g r e e  t o  c e a s e  o r  
r e f r a i n ,  f r o m  h a n d l i n g ,  us i n g ,  se l l i n g ,  t r a n s p o r t i n g ,  o r  d o i n g  
b u s i n e s s  w i t h  a c o n t r a c t o r ,  s u b c o n t r a c t o r ,  o r  o t h e r  p e r s o n . "

T e r r y  C r a m e r  v e r s i o n  -

P a g e  2, l i n e s  17-21:
D e l e t e  all m a t e r i a l .

I n s e r t  a n e w  p a r a g r a p h  to  read:
"(3) r e q u i r e  a p e r s o n  c o v e r e d  b y  t h e  a g r e e m e n t  t o  l i m i t  

t h e  p e r s o n s  w i t h  w h o m  t h e  p e r s o n  o r  a c o n t r a c t o r  o r  s u b c o n t r a c t o r  
of  t h e  p e r s o n  d o e s  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  using, 
s e l l i n g ,  a n d  t r a n s p o r t i n g  o f  g o o d s  t o  p e r s o n s  w h o  q u a l i f y  u n d e r  
t h e  t e r m s  o f  t h e  a g r e e m e n t . "

H e l e n e  B r o o k s  v e r s i o n  -

P a g e  2, l i n e s  17-2.1:
D e l e t e  a l l  m a t e r i a l .

I n s e r t  a new' p a r a g r a p h  t o  read:
"(3) r e q u i r e  a c o n t r a c t o r ,  s u b c o n t r a c t o r  o r  o t h e r  

p e r s o n  t o  d o  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  using, sel l i n g ,  
a n d  t r a n s p o r t i n g  o f  go o d s ,  o r  t h e  e m p l o y m e n t  o f  c o n s t r u c t i o n  
i n d u s t r y  e m p l o y e e s ,  o n l y  w i t h  o t h e r  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  
o r  p e r s o n s  w h o  q u a l i f y  u n d e r  a n d  a r e  in c o m p l i a n c e  w i t h  t h e  t e r m s  
o f  t h e  a g r e e m e n t ."

A M E N D M E N T

O F F E R E D  I N  T H E  S E N A T E
B Y  S E N A T O R  P E A R C E



A M E N D M E N T

TO: C S S B  95( ) d a t e d  2 / 2 8 / 9 1

B i l l  v e r s i o n  -

P a g e  2, l i n e s  1 7 - 2 1  read:
11 (3) r e q u i r e  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  of 

t h e  s t a t e  a n d  o n e  or  m o r e  l a b o r  o r g a n i z a t i o n s  r e p r e s e n t i n g  
e m p l o y e e s  i n  t h e  b u i l d i n g ,  m a i n t e n a n c e ,  a n d  c o n s t r u c t i o n  i n d u s t r y  
t o  e n t e r  i n t o  a n  a g r e e m e n t  c o n c e r n i n g  l a b o r  r e l a t i o n s  o n  a p u b l i c  
c o n s t r u c t i o n  p r o j e c t ,  t o  c e a s e  o r  r e f r a i n ,  o r  a g r e e  t o  c e a s e  or  
r e f r a i n ,  f r o m  h a n d l i n g ,  us i n g ,  s e l l i n g ,  t r a n s p o r t i n g ,  o r  d o i n g  
b u s i n e s s  w i t h  a c o n t r a c t o r ,  s u b c o n t r a c t o r ,  o r  o t h e r  p e r s o n . "

T e r r y  C r a m e r  v e r s i o n  -

P a g e  2, l i n e s  17-21:
D e l e t e  a l l  m a t e r i a l .

I n s e r t  a n e w  p a r a g r a p h  t o  read:
}"(3) r e q u i r e  a p e r s o n  c o v e r e d  b y  t h e  a g r e e m e n t  t o (l i m i t  

t h e  persons') w i t h  w h o m  t h e  p e r s o n  o r  a c o n t r a c t o r  o r  s u b c o n t r a c t o r  
o f  t h e  p e r s o n  d o e s  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  u s i n g ,  
s e l l i n g ,  a n d  t r a n s p o r t i n g  o f  g o o d s  t o  p e r s o n s  w h o  q u a l i f y  u n d e r  
t h e  t e r m s  o f  t h e  a g r e e m e n t . "

H e l e n e  B r o o k s  v e r s i o n  -

P a g e  2, l i n e s  17-21:
D e l e t e  all m a t e r i a l .

I n s e r t  a n e w  p a r a g r a p h  t o  read:
" ( S ^ i r e q u i r e  a c o n t r a c t o r ,  s u b c o n t r a c t o r  o r  o t h e r  

p e r s o n  t o  d o  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  u s i n g ,  s e l l i n g ,  
a n d  t r a n s p o r t i n g  o f  goods, o r  t h e  e m p l o y m e n t  o f  c o n s t r u c t i o n  
i n d u s t r y  e m p l o y e e s ,  o n l y  w i t h  o t h e r  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  
o r  p e r s o n s  w h o  q u a l i f y  u n d e r  a n d  a r e  in c o m p l i a n c e  w i t h  t h e  t e r m s  
o f  t h e  a g r e e m e n t . "

O F F E R E D  I N  T H E  S E N A T E
BY S E N A T O R  P E A R C E
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CS FOR SENATE BILL NO. 95 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS RODEY. Menard

A BILL 

FOR AN ACT ENTITLED

1 "An Act perm itting the state or political subdivisions of the state to en ter into project

2 labor agreem ents."

3 BE IT  ENACTED BY THE LEGISLATURE O F THE STATE OF ALASKA:

4 * Section 1. AS 23.05.380 is amended to read:

5 Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the

6 Administrative Procedure Act (AS 44.62) to carry out labor relations functions under

7 AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -

8 42.40.890.

9 * Sec. 2. AS 36.90 is amended by adding a new section to read:

10 Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section

11 is to enable the state or a political subdivision of the state to structure labor relations at the job

12 site of a public construction project in the interests of industrial harmony and to permit public

13 agencies to make optimal use of their construction resources.

14 (b) If the public construction project meets the requirements of (c) of this section, the

-I-
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1 stale or a political subdivision of tli^ state and a representative of one or more labor organizations

2 representing employees in the budding, maintenance, and construction industry may enter into

3 a project labor agreement concerning labor relations on a public construction project whether or

4 not the representative is a majority status labor organization under 29 U.S.C. 159. However, they

5 may not enter into a project labor agreement to cover work currently or traditionally performed

6 by employees of the state or political subdivision or work covered under a current collective

7 bargaining agreement between the state or political subdivision and a labor organization

8 representing employees o f the state or political subdivision unless both the state or political

9 subdivision and the labor organization representing the employees consents to coverage of that

10 work in the project labor agreement. In addition to addressing wages, hours, and other terms and

11 conditions of employment, the agreement may, with respect to labor relations on the project,

12 (1) require the state or political subdivision to require a contractor, subcontractor,

13 or other person on the project to

14 (A) notify labor organizations representing building, maintenance, and

15 construction industry employees of project employment opportunities; or

16 (B) accept referrals of qualified applicants from the labor organizations

17 for project employment;

18 (2) provide for priority in opportunities for employment referrals based on

19 minimum training or experience qualifications or based on length of service

20 (A) with the contractor, subcontractor, or other person;

21 (B) in the industry; or

22 (C) in the particular geographical area;

23 (3) require the state or a political subdivision of the state and one or more labor

24 organizations representing employees in the building, maintenance, and construction industry to

25 enter into an agreement concerning labor relations on a public construction project, to cease or

26 refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business

27 with a contractor, subcontractor, or other person.

28 (c) This section applies to a public construction project only if

29 (1) the project is entirely funded by state and local funds; and

30 (2) the total cost of the project exceeds 57,000,000.

31 (d) The state or political subdivision shall retain substantial control of job site labor

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 relations including the means, manner, and standards o f performance of all employees engaged

2 in work or employed on projects covered by an agreement entered into under this section.

3 (e) If a settlement is reached at the completion of negotiations under this section, the

4 state or political subdivision shall reduce the settlement to writing in the form of an agreement.

5 The agreement may include a term for which it will remain in effect, not to exceed three years.

6 However, if the specific project is expected to last longer than three years, the term may exceed

7 three years but may not exceed the length of the project. The agreement must include a

8 grievance procedure with binding arbitration as its final step.

9 (0  The labor relations agency shall adopt regulations under the Administrative Procedure

10 Act (AS 44.62) to implement this section.

11 (g) Notwithstanding a project labor agreement entered into under this section, employees

12 of the contractors and subcontractors on a public construction project are not considered

13 employees of the state or political subdivision of the state.

14 (h) An agreement entered into under (b) o f this section does not constitute an election

15 under 29 U.S.C. 159.

16 (i) The provisions of AS 36.30 do not apply to agreements entered into under this

17 section.

18 (j) An agreement entered into under this section is not prohibited under AS 45.50.562 -

19 45.50.596.

20 * Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

21 (23) agreements entered into under AS 36.90.150.

22 * Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

23 (j) AS 45.50.562 -45.50.596 do not prohibit agreements entered into under AS 36.90.150

24 between a public employer and a labor organization or representative of labor organizations.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS KODEY, Menard
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A BILL 

FOR AN ACT ENTITLED

1 "A n Act perm itting the state or political subdivisions of the state to enter into project

2 labor agreem ents."

3 BE IT  ENACTED BY THE LEGISLATURE O F TH E STATE OF ALASKA:

4 * Section 1. AS 23.05.380 is amended to read:

5 Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the

6 Administrative Procedure Act (AS 44.62) to cany out labor relations functions under

7 AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -

8 42.40.890.

9 * Sec. 2. AS 36.90 is amended by adding a new section to read:

10 Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section

11 is to enable the state or a political subdivision of the state to structure labor relations at the job

12 site of a public construction project in the interests of industrial hannony and to permit public

13 agencies to make optimal use of their construction resources.

14 (b) The state or a political subdivision of the state and a representative of one or more

-1- C S S B  95( )
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labor organizations representing employees in the building, maintenance, and construction 

industry may enter into a project labor agreement concerning labor relations on a public 

construction project whether or not the representative is a majority status labor organization under 

29 U.S.C. 159. However, the' may not enter into a project labor agreement to cover work 

currently or traditionally performed by employees of the state or political subdivision or work 

covered under a current collective bargaining agreement between the state or political subdivision 

and a labor organization representing employees of the state or political subdivision unless both 

the state or political subdivision and the labor organization representing the employees consents 

to coverage of that work in the project labor agreement. In addition to addressing wages, hours, 

and other terms and conditions of employment, the agreement may, with respect to labor relations 

on the project,

(1) require the state or political subdivision to require a contractor, subcontractor, 

or other person on the project to

(A) notify labor organizations representing building, maintenance, and 

construction industry employees of project employment opportunities; or

(B) accept referrals of qualified applicants from the labor organizations 

for project employment;

(2) provide for priority in opportunities for employment referrals based on 

minimum training or experience qualifications or based on length of service

(A) with the contractor, subcontractor, or other person;

(B) in the industry; or

(C) in the particular geographical area;

(3) require the state or a political subdivision of the state and one or more labor 

organizations representing employees in the building, maintenance, and construction industry to 

enter into an agreement concerning labor relations on a public construction project, to cease or 

refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business 

with a contractor, subcontractor, or other person.

(c) The state or political subdivision shall retain substantial control of job site labor 

relations including the means, manner, and standards of performance of all employees engaged 

in work or employed on projects covered by an agreement entered into under this section.

(d) If a settlement is reached at the completion of negotiations under this section, the

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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state or political subdivision shall reduce the settlement to writing in the form of an agreement. 

The agreement may include a term for which it will remain in effect, not to exceed three years. 

However, if the specific project is expected to last longer than three years, the term may exceed 

three years but may not exceed tiie length of the project. The agreement must include a 

grievance procedure with binding arbitration as its final step.

(e) The labor relations agency shall adopt regulations under the Adn.inistrative Procedure 

Act (AS 44.62) to implement this section.

(0  Notwithstanding a project labor agreement eniere.d into under this section, employees 

of the contractors and. subcontractors on a public construction project are not considered 

employees of the state or political subdivision of the state.

(g) An agreement entered into under (a) of this section does not constitute an election 

under 29 U.S.C. 159.

(h) The provisions of AS 36.30 do not apply to agreements entered nto under this

section.

(i) An agreement entered into under this section is not prohibited under AS 45.50.562 - 

45.50.596.

* Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

(23) agreements entered into under AS 36.90.150.

* Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

(j) AS 45.50.562 -45.50.596 do not prohibit agreements entered into under AS 36.90.150 

between a public employer and z  labor organization or representative of labor organizations.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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CS FOR SENATE BILL NO. 95 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered?
Referred:

Sporisor(s): SENATORS RODEY, Menard

A BILL 

FOR AN ACT ENTITLED

"A n Act perm itting the state or political subdivisions of the state  to en ter into project

labor agreem ents."

BE IT  ENACTED BY TH E LEGISLATURE O F TH E STATE O F ALASKA:

* Section 1. AS 23.05.380 is amended to read:

Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the 

Administrative Procedure Act (AS 44.62) to carry out labor relations functions under 

AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -

42.40.890.

* Sec. 2. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section 

is to enable the state or a political subdivision of the state to structure labor relations at the job 

site of a public construction project in the interests of industrial harmony and to permit public 

agencies to make optimal use of their construction resources.

(b) The state or a political subdivision of the state and a representative of one or more

-1-
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1 labor organizations representing employees in ihe building, maintenance, and construction

2 industry may enter into a project labor agreement concerning labor relations on a public

3 construction project whether or not the representative is a majority status labor organization under

4 29 U.S.C. 159. In addition to addressing wages, hours, and other terms and conditions of

5 employment, the agreement may, with respect to labor relations on die project,

6 (1) require the state or political subdivision to require a contractor, subcontractor,

7 or other person on the project to

8 (A) notify labor organizations representing building, mmntenance, and

9 construction industry employees of project employment opportunities; or

10 (B) accept referrals of qualified applicants from the labor organizations

11 for project employment;

12 (2) provide for priority in opportunities for employment referrals based on

13 minimum training or experience qualifications or based on length of service

14 (A) with the contractor, subcontractor, or other person;

15 (B) in the industry; or

16 (C) in the particular geographical area;

17 (3) require the state or a political subdivision of the state and one or more labor

18 organizations representing employees in the building, maintenance, and construction industry to

19 enter into an agreement concerning labor relations on a public construction project, to cease or

20 refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business

21 with a contractor, subcontractor, or other person.

22 (c) The state or political subdivision shall retain substantial control o f job site labor

23 relations including the means, manner, and standards o f performance of all employees engaged

24 in work or employed on projects covered by an agreement entered into under this section.

25 (d) in negotiating and implementing an agreement under this section, the state or political

26 subdivision o f the state and the labor organization or representative o f labor organizations shall

27 comply with the requirements for negotiating and implementing collective bargaining agreements

28 set out in AS 23.40.070, 23.40.110 - 23.40.160, 23.40.180, 23.40.190, and 23.40.250.

29 (e) If a settlement is reached at the completion of negotiations under this section, the

30 state or political subdivision shall reduce the settlement to writing in the form of an agreement.

31 The agreement may include a term for which it will remain in effect, not to exceed three years.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 However, if the specific project is expected to last longer than three years, the term may exceed

2 three years but may not exceed the length of the project. The agreement must include a

3 grievance procedure with binding arbitration as its final step. Either party to the agreement has

4 a right o f action to enforce the agreement by petition to the Alaska labor relations agency

5 established in AS 23.05.360.

6 (f) The labor relations agency shall adopt regulations under the Administrative Procedure

7 Act (AS 44.62) to implement this section.

8 (g) Notwithstanding a project labor agreement entered into under this section, employees

9 of the contractors and subcontractors on a public construction project are not considered

10 employees o f the state or political subdivision of the state.

11 (h) An agreement entered into under (a) of this section does not constitute an election

12 under 29 U.S.C. 159.

13 (i) The provisions of AS 36.30 do not apply to agreements entered into under this

14 section.

15 (j) An agreement entered into under this section is not prohibited under AS 45.50.562 -

16 45.50.596.

17 * Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

18 (23) agreements entered into under AS 36.90.150.

19 * Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

20 (j) AS 45.50.562 - 45.50.596 do not prohibit agreements entered into under AS 36.90.150

21 between a public employer and a labor organization or representative o f labor organizations.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

-3-
X o w  - > . v r  Under! ir.o-i [D E L E T E D  T E X T  B R A C K E T E D ]

CSSB 95(L&C)



W O R K  D R A F T W O R K  D R A F T W O R K  D R A F T

C S
CS FOR SENATE BILL NO. 95 C )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST S

7-LS031SM5 

<2/28/91 )

BY

Offered:
Referred:

Sponsor(s): SENATORS RODEY, Menard

&  m / K

A BILL 

FOR AN ACT ENTITLED

1 "An Act perm itting the state or political subdivisions of the state to enter into project

2 labor agreem ents."

3 BE IT  ENACTED BY TH E LEGISLATURE OF TH E STATE OF ALASKA:

4

5

6

7

8 

9

10

11

12

13

14

* Section 1. AS 23.05.380 is amended to read:

Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the 

Administrative Procedure Act (AS 44.62) to carry out labor relations functions under 

AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150. and AS 42.40.730 -

42.40.890.

* Sec. 2. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section 

is to enable the state or a political subdivision of the state to structure labor relations at the job 

site of a public construction project in the interests of industrial harmony and to permit public 

agencies to make optimal use of their construction resources.

(b) The state or a political subdivision of the state and a representative of one or more



1 labor organizations representing employees in the building, maintenance, and construction

2 industry' may enter into a project labor agreement concerning labor relations on a public

3 construction project whether or not the representative is a majority status labor organization under

4 29 U.S.C. 159. In addition to addressing wages, hours, and other terms and conditions of

5 employment, the agreement may, with respect to labor relations on the project,

6 (1) require the state or political subdivision to require a contractor, subcontractor,

7 or other person on the project to

8 (A) notify labor organizations representing building, maintenance, and

9 construction industry employees of project employment opportunities; or

1C (B) accept referrals of qualified applicants from the labor organizations

11 for project employment;

^ 2  (2) provide for priority in opportunities for employment referrals based on

13 minimum training or experience qualifications or based on length of service

14 (A) with the contractor, subcontractor, or other person;

15 (B) in the industry; or

16 (C) in the particular geographical area;

17 (3) require the state or a political subdivision of the state and one or more labor

18 organizations representing employees in the building, maintenance, and construction industry to

19 enter into an agreement concerning labor relations on a public construction project, to cease or

20 refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business

21 with a contractor, subcontractor, or other person.

22 (c) The state or political subdivision shall retain substantial control of job site labor

23 relations including the means, manner, and standards of performance of all employees engaged

24 in work or employed on projects covered by an agreement entered into under this section.

25 (dTTtniegotiating and implementing an agreement under this section, the state or political
■

26 subdivision of the state and the labor organization or representative of labor organizations shall

27 comply with the requirements for negotiating and implementing collective bargainingagreim ents

28 set out in AS 23.40.070, 23.40.110 - 23.40.160, 23.40.180, 23.40.190, and 23.40.250. 7

29 (e) If a settlement is reached a: the completion of negotiations under this section, the

30 state or political subdivision shall reduce the settlement to writing in the form of an agreement.

31 The agreement may include a term for which it will remain in effect, not to exceed three years.
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1 However, if the specific re je c t  is expected to last longer than three years, the term may exceed

2 three years but may not exceed the length of the project. The agreement must include a

3 grievance procedure with binding arbitration as its final step. ^Either party to the agreement has

4 a fight of action to enforce the agreement by petition to the Alaska labor relations agency
■

5 established in AS 23.05.360,

6 (f) The labor relations agency shall adopt regulations under the Administrative Procedure

7 Act (AS 44.62) to implement this section.

8 (g) Notwithstanding a project labor agreement entered into under this section, employees

9 of the contractors and subcontractors on a public construction project are not considered

10 employees of the state or political subdivision of the state.

11 (h) An agreement entered into under (a) of this section doe.; not consutute an election

® 12 under 29 U.S.C. 159.

13 (i) The provisions of AS 36.30 do not apply to agreements entered into under this

14 section.

15 (j) An agreement entered into under this section is not prohi, 'd under AS 45.50.562 -

16 45.50.596.

17 * Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

18 (23) agreements entered into under AS 36.90.150.

19 * Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

20 (j) AS 45.50.562 - 45.50.596 do not prohibit agreements entered into under AS 36.90.150

21 between a public employer and a labor organisation or representative o f labor organizations.
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W A L T E R  _

GOVE ■ ■—I. H I C K E L

\ TJJ- I  I I

S  T  A T  15 O F  A  1, A  fS K  A
□ F F I C r  O F  T H E  G O V E R N O R  

.J I.! N E  A  U

April 24, 1991

Senator Drue Pearce 
Capitol Building 
Room 510
Dear Senator Pearce:
I want to thank you for the letter and copies of the public 
comment on Senate Bill 95.
With best regards.

Sincerely,

Walter yHicke! 
Governor



D iv is io n  Lnhnr Relations B i l l  N u m b e r  f ’SSH 95

B ill T i t l e  An Act permitting public entities to on tor into project lnhnr agreements.________________

P o s i t i o n  S ta te m e n t :  E x p la in  b rie fly  w h a t bill does, i ts  im p ac ts  an d  D e p a r tm e n t’s 
position , i.e ., a) su p p o rt, b) do n o t su p p o rt, c) n e u tra l  or d) oppose.

CCSB 95 m odifies the  original bill by proposing th a t  m ost of the tex t be added to T itle  36 (Public W orks), 
ra th e r  th a n  in AS 23.40, Public E m ploym ent R elations Act (PERA). T h e  CS is clear in its  title , in te n t  and 
wording. N ev erth e less, i t  is su b stan tiv e ly  the  sam e bill a s  th e  original version; we are opposed to it.

CSSB 95 is loosely m odeled a fte r po rtions of the  N ational Labor R elations Act (NLRA) w hich p e rm its  the  
negotiation  of so-called "project labor agreem ents"  betw een p riva te  construction con tracto rs and  unions 
which trad itio n a lly  re p re sen t em ployees in the build ing an d  construction  trades. However, CCSB 95 
proposes a rad ical d ep a rtu re  from ex is tin g  law by au th o riz in g  public en titie s  which con tract o u t 
construction  or m ain ten an ce  to n eg o tia te  directly  w ith un ions th e  wages, hours an d  te rm s of em ploym ent 
which will govern  the  em ployees su b seq u en tly  u tilized  by  th e  p riv a te  contructor(s) who is aw ard ed  the  
construction  contract. T he p riv a te  co n trac to r h as  no role in these  collective bargain ing  nego tiations. 
F u rth e r, th e  bill proposes th a t  th e  public en tity  m u st re ta in  control of the  job site labor re la tio n s , 
including  th e  m eans, m an n er and  s ta n d a rd s  or perform ance of th e  p riv a te  con tracto r’s "em ployees" 
w orking on th e  project. To our know ledge, no o ther s ta te  h a s  enacted  law  au th o riz in g  the  nego tia tion  of 
project lab o r ag reem en ts  directly  w ith th e  governm ent, r a th e r  th an  the  trad itio n a l p rim ary  em ployer 
(contractor) who ac tua lly  does th e  w ork.

Even if  co n stitu tio n a l, th is  type of governm en t in trusion  in to  and  control of p riv a te  sector labor re la tio n s 
is bad public policy. Exercise of gov ern m en t au th o rity  u n d e r these  provisions would effectively s tr ip  
privntft em ployers of th e ir ab ility  to freelv  engage in good fa ith  b arg a in in g  with un ions a s  provided  in 
federal law . I t  ra ises  th e  d istinc t possib ility  th a t  sm all con tracto rs and  nonunion con tracto rs will be 
severely d isad v an tag ed  in com peting for public works con tracts, since th e  project labor ag reem en t 
nego tiated  w ith o u t th e ir  p artic ip a tio n  m ay requ ire  a union h irin g  hall.

A P P R O V E D :

D i 1’e C to r  Bruce Cummings D i v i s i o n  Labor R elations

S i g n a t u r e  ■" ' D a t e  <
✓

C o m m i s s i o n e r  Millott Keller

(For m o r e  information, call Barbara Pritchett 465-2200) Rev. U1/28/91
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P o s i t io n  S t a t e m e n t  C o n t in u e d :

The bill requ ires ihu l any such ag reem en t conlain a grievance procedure cu lm inating  in b ind ing  
arb itra tio n . T h is is no t requ ired  in federal law; it is sub ject to the free g ive-and-take of nego tiations. The 
bill req u ires th a t  d isputes a ris in g  from th e  negotiation or im p lem en ta tio n /ad m in istra tio n  of such contract, 
be ad jud ica ted  u n d er PERA, ra th e r  th an  u n d er the NLRA.

' i Acfe
The su b stan tm l control over em ployees w hich the  public en tity  can or m u st exercise u n d er th is  proposal-- 

^  combined w ith its  cross-references to A laskan  public em ployee labor la w -ra ise s  th e  possib ility  th a t  public
en titie s  nego tia ting  such a project labor ag reem en t would be found u n d e r federal tax  and /o r em ploym ent 
law s to be jo in t or p rim ary  em ployers of th e  project w orkers, n o tw ith stan d in g  the aw ard  of a  sep a ra te  
construction or m ain tenance ag reem en t w it l . a "contractor."

Proponents hav e  advocated th is  bill as  p rom oting  A laska h ire  on public works contracts. H ow ever, it is 
Ivfh.’n t '  u n rie a r  how union re ferra ls  u n d e r th is  bill would con tribu te  to A laska h ire  any  m ore th an  is a lread y  

perm issib le  u n d e r ex isting  NLRA provisions for project labor agreem ents.

P roponents also  suggest th a t  project labo r ag reem en ts w ould be m ore economical u n d e r th is  bill th an  
u n d er th e  NLRA, a lthough  again  i t  is u n c lea r how. I t  is also u n clea r w hether public e n titie s  m ay abandon 
a ttem p ts  to nego tiate  such an  ag reem en t, once th e  process is in itia ted ; cross-references to PE R A  for 
adjudication of d ispu tes suggest th a t  any  a ttem p ts  to w ith d raw  because of economic u n feasab ility  would 
be procedurally  burdensom e and  tim e-consum ing, if  no t im possible.

A lthough u tiliza tion  of bill provisions is ostensibly  perm issive, th e  re a lity  is th a t  o rganized  lab o r m ay  
j  exercise irre s is tib le  p ressu re  on public en titie s  to, a t  a  m inim um , "expe- ,m ent" w ith app lica tion  of th e  new  

law. Since public em ployers a re  n o t experienced or w ell-tra ined  in th e  negotiation an d  execution of 
construction labor ag reem en ts (nor m ain ten an ce  agreem ents, in m any cases), th e re  is a  s tro n g  possibility  
th a t  such ag reem en ts  would be less cost-effective th an  those  nego tia ted  w ith p riv a te  em ployers. T he S ta te  
h a s  experienced th is  re su lt in  the  nego tia tion  of th e  in itia l m ain ten an ce  ag reem en t (1974) w ith  its  Labor, 
T rades and  C rafts  b a rg a in in g  un it.

inc^n

y e t *

T his bill also ra ise s  the  specter of ju risd ic tio n a l d ispu tes betw een public em ployee un ions an d  th e ir  p rivate  
sector co u n terp arts . At the  S ta te  level, ju risd ic tion  on m ain ten an ce  ar.d sm all-scale construc tion  w ork is 
p resum ed  by organizations re p resen tin g  S ta te  em ployees. T his bill m ay enable th e  nego tia tion  of labor 
ag reem en ts for th is  work w ith un ions who are  no t now the  m ajority  s ta tu s  rep resen ta tiv e  of th ese  
employees. How th is  can be reconciled w ith  o ther provisions of PERA regard ing  re p re sen ta tio n  r ig h ts  is 
n o t explained in the  bill itself; p resum ably , th is issue would be u ltim ate ly  resolved by legal d isp u tes  over 
ju risd iction .

LEGI’P.KHM 
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Bill N o :  Senate Bill No. 95 D a t e : February 19, 1991

T i t l e :  "An Act relating to agreements C o n ta c t ' : Eileen Plate

and a public employer."

Senate Bill No. 95 would amend the Public Employment Relations Act to 
insulate certain conduct from an unfair labor practice charge under 
AS 23.40.110. A public employee labor organization would not be able to 
charge a public employer with an unfair labor practice fur entering into an 
agreement with construction trade unions to impose restrictions on 
construction or maintenance contractors working for the public employer. 
SB No. 95 would allow terms in such an agreement that required the 
employer to notify labor unions of opportunities for employment, allowed 
unions to refer applicants for employment, imposed minimum training or 
experience requirements for employment, or required hiring preferences 
based on length of service with an employer, in an industry, or in a 
geographical area.

PERA  covers collective bargaining only between public employees and 
public employers. The effect of SB 95 on PERA  would be very narrow- 
insulating a public employer from an unfair labor practice charge by one of 
its bargaining unit representatives.

The purpose of PERA  as described in AS 23.40.070 is to provide for 
collective bargaining between public employees and public employers "to 
promote harmonious and cooperative relations between the government 
and its employees and to protect the public by insuring effective and 
orderly operations of government." SB  95 does not appear to either 
advance or obstruct this objective.

SB No. 95 would not have a fiscal impact on the Alaska Labor Relations 
Agency.

APPROVED:

between a labor organization 465-2700

Nancy cSear Usera, Commissioner 
Department of Labor
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¥  P O S I T I O N  

P A P E R

v D e p a r tm e n t  o f  T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s

BILL N O : CS SB 95 A PPROVED:

TITLE: Unfaii-Labor Practice Exemptions DATE: March 13,1991

CSSB 95 m od ifies  th e  o rig inal bill in  o rg an iza tio n  b u t n o t in ten t. W hile  the  
d e p a r tm e n t o rig inally  to o k  a n e u tra l position  to w ard  th is bill, w e have  
d iscu ssed  the  im plica tions o f it  w ith  o th er d ep a rtm en ts  w h o  a re  m ore  
k n o w led g eab le  of labo r law  an d  conclude th a t w e  can n o t su p p o rt i t .

T he P osition  P ap e r by  the  D ep artm en t o f A d m in is tra tio n  essen tially  describes 
the  reasons w h y  th is bill does n o t m ake  good  pub lic  policy. T he id ea  of 
g o v e rn m e n t n eg o tia tin g  lab o r ag reem en ts  w ith o u t co m p etitio n  w h ich  
co nsp ire  to  exclude m an y  citizens a n d  firm s from  th e  o p p o rtu n ity  to w o rk  on 
p u b lic  w orks projects is con troversia l a t best. A s the  b ill's lan g u ag e  is 
p e rm issiv e  a n d  n o t com pu lso ry , it is d o u b tfu l w e  w o u ld  seek to en te r in to  
su ch  ag reem en ts .

O u r re luc tance  to en ter in to  pro ject re la ted  labo r ag reem en ts  is b ased  on  an  
assessm en t o f ad v an tag es  a n d  d isadvan tages. T he cited  advan tages of low er 
w ag e  costs, h o u rs  of w o rk  an d  the like  are  fictional g iven  th a t m ost o f these  
e lem en ts are  fixed in  law . P erhaps w e cou ld  gain  a no-strike clause, b u t w e  
h av e  n o t experienced  an y  sign ifican t p ro ject de lays d u e  to labo r d isp u tes  
u n d e r  cu rre n t a rran g em en ts . A t risk , is the  lik e lihood  of legal challenges 
from  b o th  em ployees an d  con tracto rs w ho  are d en ied  access to the public  
w orks p ro g ram . Such challenges seem  likely an d  w o u ld  be expensive  in  bo th  
legal costs a n d  po ten tia l claim s an d  dam ages.

Because w e *vould n o t seek  to en ter in to  such  ag reem en ts , w e do  n o t forecast 
an y  fiscal im plica tions.

For Further Information contact Katy McHugh at 465-3900,



D e p a r tm e n t  o f  T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s

P O S I T I O N  

P A P E R

BILL NO: S enate  Bill No. 95

TITLE: " A n Act re la tin g  to ag reem en ts  b e tw ee n  a la b o r  o rg an iza tio n  a n d  a
p u b lic  em ployer."

DATE: 2/20/1991

The D ep artm en t does no t o p p o se  nor su p p o rt the bill. T he leg islation  shou ld , 
ho w ev er, im prove  the  lik lihood  o f A laska h ire  on  certa in  construction  
pro jects.



Alaska State Legislature
Sonalor Druo Pearco, Chair
Senator Virginia Collins, Vico Chair
Sonalor Dick Ellason 
Senalor Rick Halford 
Senator Jay Kerttula

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018SENATE LABOR AND COMM ERCE 

COMMITTEE

M a r c h  19, 1991

K a t h l e e n  S t r a s b a u g h ,  A s s i s t a n t  A t t o r n e y  G e n e r a l
G e n e r a l  C i v i l  S e c t i o n
D e p a r t m e n t  o f  L a w
P.O. B o x  K
J u n e a u ,  A K  9 9 8 1 1

D e a r  Ms. S t r a s b a u g h :

T h e  S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e  h a s  b e e n  t a k i n g  t e s t i m o n y  
o n  S e n a t e  B i l l  95, A n  A c t  p e r m i t t i n g  t h e  s t a t e  o r  p o l i t i c a l  
s u b d i v i s i o n s  o f  t h e  s t a t e  t o  e n t e r  i n t o  p r o j e c t  l a b o r  a g r e e m e n t s .  
D u r i n g  a r e c e n t  hea r i n g ,  C o m m i s s i o n e r  M i l l e t  K e l l e r  o f  t h e  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n  e n t e r e d  i n t o  t h e  r e c o r d  a c o p y  of  a 
m e m o r a n d u m  t h a t  y o u  w r o t e  t o  B r u c e  C u m m i n g s  a n d  R a n d y  S i m m o n s  on 
M a r c h  13, 1991.

F u r t h e r  c l a r i f i c a t i o n  of t h a t  m e m o r a n d u m  w o u l d  b e  a p p r e c i a t e d .  A  
p o i n t  b r o u g h t  o u t  in c o n v e r s a t i o n  r e g a r d i n g  t h e  l e g i s l a t i o n  w a s  
t h a t  a l l  e m p l o y e e s  are c o v e r e d  b y  e i t h e r  t h e  P u b l i c  E m p l o y e e s  
R e l a t i o n s  A c t  o r  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  Act.

I n  t h e  f i r s t  case, t h e  e m p l o y e e s  w o u l d  b e  c l a s s i f i e d  as p u b l i c  
e m p l o y e e s  a n d  e n t i t l e d  t o  all terms, c o n d i t i o n s  a n d  b e n e f i t s  
t h e r e  in. I n  t h e  s e c o n d  i n s t a n c e  it v/as n o t e d  t h a t  a c c o r d i n g  t o  
a 1st C i r c u i t  C o u r t  o f  A p p e a l s  r u l i n g  a p u b l i c  e n t i t y  i.e.? s t a t e  
o r  m u n i c i p a l i t y ,  c o u l d  n o t  n e g o t i a t e  o r  s e t  t h e  t e r m s  and 
c o n d i t i o n s  o f  a l a b o r  a g r e e m e n t  b e t w e e n  a p r i v a t e  e m p l o y e r  a n d  a 
l a b o r  o r g a n i z a t i o n .

W o u l d  y o u  p l e a s e  a d v i s e  m e  if m y  u n d e r s t a n d i n g  c o r r e c t  a n d  c o u l d  
y o u  p l e a s e  amp l i f y .



T h a n k  y o u  f o r  y o u r  t i m e l y  a t t e n t i o n  to t h i s  m a t t e r .  T h i s  
l e g i s l a t i o n  w i l l  be b r o u g h t  b e f o r e  t h e  c o m m i t t e e  f o r  an 
a d d i t i o n a l  h e a r i n g  in the n e a r  future.

S i n c e r e l y ,

R o d  M o u r a n t  
L e g i s l a t i v e  A i d e

A t t a c h m e n t s



MEMORANDUM State of Alaska
Department of Law

t o  D. R a n d y  S i m m o n s ,  D e p u t y  CommissionoarE M a r c h  13, 1991
D e p a r t m e n t  of  T r a n s p o r t a t i o n  and

P u b l i c  F a c i l i t i e s  file n o -

a n d  t e l  n o  - 4 6 5 - 3 6 0 0

B r u c e  C u m m i n g s ,  D i r e c t o r  s u b j e c t  SB 95
D i v i s i o n  of L a b o r  R e l a t i o n s  
D e p a r t m e n t  of A d m i n i s t r a t i o n

from K a t h l e e n  Strasbaugt
A s s i s t a n t  A t t o r n e y  CJefieral

P l e a s e  f i n d  a t t a c h e d  c o p i e s  of o p i n i o n s  p r e p a r e d  by  o u r  
o f f i c e  a n d  l e g i s l a t i v e  l e g a l  c o u n s e l  r e g a r d i n g  last y e a r ' s  v e r s i o n  
o n  t h e  a b o v e  l e g i s l a t i o n .  W e  b e l i e v e  t h a t  t h i s  y e a r ' s  v e r s i o n s  
p o s e  s o m e  of t h e  s a m e  p r o b l e m s .

L a s t  year, Sen. R o d e y  i n t r o d u c e d  l e g i s l a t i o n  p r o p o s e d  b y  
t h e  I B E W  w h i c h  it (the IBEW) h o p e d  w o u l d  r e s u l t  in the u s e  of 
p r o j e c t  l a b o r  a g r e e m e n t s  in t h e  p u b l i c  s e c t o r .  W e  b e l i e v e  t h e y  h a d  
t w o  a r r a n g e m e n t s  in m i n d :  [1] the p r o j e c t  o w n e r  ent e r s  a g r e e m e n t s  
w i t h  l a b o r  u n i o n s  t h a t  t h e i r  h i r i n g  h a l l s  w i l l  be u s e d  on  
c o n s t r u c t i o n  p r o j e c t s  a n d  t h e n  r e q u i r e s  its c o n t r a c t o r s  to u s e  the 
h a l l s  in a c c o r d a n c e  w i t h  the a g r e e m e n t ,  a n d  [2] t h e  o w n e r  r e q u i r e s  
its b i d d e r s  to  u s e  u n i o n  labor. I B E W  s u g g e s t e d  th a t  it c o u l d  
i n s u r e  l o c a l  h i r e  if s u c h  a g r e e m e n t s  w e r e  i m p l e m e n t e d .

T h e  l e g i s l a t i v e  d e v i c e  u s e d  l a s t  y ear, and a g a i n  th i s  
y e a r  in 3B 95 (also i n t r o d u c e d  b y  Sen. R o d e y ) ,  is an a m e n d m e n t  to 
P E R A  w h i c h  p r o t e c t s  p u b l i c  e m p l o y e r s  f r o m  u n f a i r  l a b o r  p r a c t i c e  
c h a r g e s  if t h e y  e n t e r  i n t o  p r e h i r e  a g r e e m e n t s  w i t h  the c o n s t r u c t i o n  
t r a d e  u n i o n s  for c e r t a i n  k i n d s  of p u b l i c  w o r k s  p r o j e c t s .  T h e  
o p i n i o n s  w r i t t e n  l a s t  y e a r  c e n t e r e d  a r o u n d  t h e  u n i o n ' s  l o cal h i r e  
t h e o r y ,  and the p o s s i b i l i t y  t h a t  s u c h  a r r a n g e m e n t s  m i g h t  be 
a n t i c o m p e t i t i v e ,  b o t h  u n d e r  a n t i t r u s t  laws and the s t a t e ’s 
p r o c u r e m e n t  code. T h e  o p i n i o n s  s u g g e s t  t h a t  e x c l u d i n g  n o n u n i o n  
w o r k e r s  or c o n t r a c t o r s  m i g h t  c o n s t i t u t e  d i s c r i m i n a t i o n  a g a i n s t  
p a r t i c u l a r  e c o n o m i c  g r o u p s  in v i o l a t i o n  o f  the s t a t e ' s  e q u a l  
p r o t e c t i o n  g u a r a n t e e ,  as i n t e r p r e t e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  in 
S t a t e  v. E n s e r c h  A l a s k a  C o n s t r u c t i o n .  I n c . , 787 P . 2d 624 ( A l a s k a  
1989).

N e i t h e r  l a s t  y e a r ' s  bi l l  n o r  th i s  y e a r ' s  a c t u a l l y  p e r m i t  
or m a n d a t e  p r o j e c t  l a b o r  a g r e e m e n t s ;  t h e y  m e r e l y  p e r m i t  p r e h i r e  
a g r e e m e n t s  w h e r e  the p u b l i c  e m p l o y e r  a c t u a l l y  e m p l o y s  the w o r k f o r c e  
on  a p r o j e c t .  N e i t h e r  c o v e r s  the s i t u a t i o n  w h e r e  a p r o j e c t  is p u t  
o u t  to bid. T h u s  it is u n l i k e l y  to r e s u l t  in p r o j e c t  l a b o r  
a g r e e m e n t s ,  t h o u g h  s o m e  p u b l i c  e n t i t i e s  m a y  use it if t h e y  use 
f o r c e  a c c o u n t s  for c o n s t r u c t i o n .  We u n d e r s t a n d  that a d r a f t  
c o m m i t t e e  s u b s t i t u t e  is c i r c u l a t i n g  w h i c h  p u r p o r t s  to c o v e r  the 
s i t u a t i o n  w h e r e  the p u b l i c  e n t i t y  is t h e  p r o j e c t  o w n e r  r a t h e r  th a n  
the e m p l o y e r  w h i c h  w o u l d  r e s u l t  in s u c h  a g r e e m e n t s .
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T h i s  y e a r ' s  b i l l  e x e m p t s  a g r e e m e n t s  d e s c r i b e d  in t h e  n e w  
s e c t i o n  it a d d s  to P E R A  fr o m  t h e  p r o v i s i o n s  of  AS  3 6 . 3 0  a n d  
a n t i t r u s t  s t a t u t e s .  It is n o t  c l e a r  t h a t  p r o j e c t  l a b o r  a g r e e m e n t s  
as c o n t e m p l a t e d  b y  t h e i r  s p o n s o r s  c o u l d  not n o n e t h e l e s s  b e  
c o n s i d e r e d  a n t i c o m p e t i t i v e ,  s i n c e  t h e  a p p r o v e d  a g r e e m e n t s  c o n c e r n  
th e  p u b l i c  e n t i t y  o n l y  w h e n  t h e y  act as e m p l o y e r s ,  n o t  as o w n e r s  
c o n t r a c t i n g  out. T h e  d r a f t  c o m m i t t e e  s u b s t i t u t e  is a n  e f f o r t  to 
g o v e r n  t h e  p u b l i c  e n t i t y  as a p r o j e c t  o w n e r  r a t h e r  t h a n  as an  
e m p l o y e r ,  b u t  b e c a u s e  it d i r e c t s  t h a t  t h e  p r o j e c t ’s l a b o r  r e l a t i o n s  
b e  c o n d u c t e d  u n d e r  PERA, and t h a t  t h e  p u b l i c  e n t i t y  r e t a i n  
s u b s t a n t i a l  c o n t r o l  o v e r  t h e  p r o j e c t s  e m p l o y e e s ,  it w o u l d  a p p e a r  
t h a t  t h e  p r o p o s e d  s u b s t i t u t e  d o e s  n o t  r e a l l y  c h a n g e  t h e  
r e l a t i o n s h i p s  i n v o l v e d .

T h e  p r o v i s i o n  of p r o p o s e d  A S  2 3 . 4 0 . 1 1 0 ( d )  a l l o w i n g  
p r e f e r e n c e  for a p a r t i c u l a r  g e o g r a p h i c a l  a r e a  m a y  n o t  b e  an u n f a i r  
l a b o r  p r a c t i c e  if t h e  b i l l  is e n a c t e d ,  b u t  the b i l l  w i l l  n o t  
p r o t e c t  p u b l i c  e m p l o y e r s  fr o m  E n s e r c h  l i a b i l i t y .  A n e w  s u b s e c t i o n ,  
p r o p o s e d  A S  2 3 . 4 0 . 1 1 0 ( e ) ,  has b e e n  a d d e d  w h i c h  p r o t e c t s  p u b l i c  
e m p l o y e r s  f r o m  u n f a i r  l a b o r  p r a c t i c e  c h a r g e s  for b o y c o t t i n g .  
H o w e v e r ,  it is u n l i k e l y  t h a t  c o u r t s  w o u l d  l o o k  f a v o r a b l y  o n  s u c h  
a c t i v i t i e s  b y  g o v e r n m e n t  e n t i t i e s .  T h e  s t a t e ' s  p r o t e c t i v e  l a b o r  
l e g i s l a t i o n  ( l i t t l e  D a v i s - B a c o n ,  O S HA, w o r k e r s '  comp, etc.) c o v e r s  
t h e  b a s i c  h e a l t h  a n d  s a f e t y  of t h e  s t a t e ' s  w o r k e r s .  T h u s  t h e  
p r i m a r y  p u b l i c  p u r p o s e  a d v a n c e d  i n  s u p p o r t  of s u c h  a g r e e m e n t s  is 
t h e  p u r c h a s e  o f  l a b o r  pe a c e ,  i.e., if t h e  p u b l i c  e m p l o y e r  s i g n s  up, 
t h e  u n i o n  p r o m i s e s  n o t  d i s r u p t  its p r o j e c t .  In l i t i g a t i o n  in 
M a s s a c h u s e t t s ,  s u c h  an a g r e e m e n t  h a v e  b e e n  c h a l l e n g e d  o n  t h e  t h e o r y  
t h a t  t h e  b e s t  p r i c e  is in the p u b l i c  i n t e r e s t ,  a n d  if s u c h  a n  
a g r e e m e n t  r e s u l t s  in t h e  r e j e c t i o n  of l o w e r  bids, it is i n i m i c a l  to 
t h e  p u b l i c  i n t e r e s t . 1/ A n d  of c o u r s e  w h e n  a g o v e r n m e n t  d i s p e n s e s  
its f a v o r s  in a d i s c r i m i n a t o r y  f a s h i o n ,  it is s u b j e c t  to  E n s e r c h  
t y p e  e q u a l  p r o t e c t i o n  c h a l l e n g e .

As t o  the b o y c o t t  or  "hot c a r g o "  p o r t i o n  of t h e  b ill, if 
a g o v e r n m e n t  c a n ' t  d e b a r  c o n t r a c t o r s  w i t h o u t  g r a n t i n g  t h e m  a 
h e a r i n g ,  h o w  c a n  it u n d e r t a k e  a b o y c o t t  w i t h o u t  s o m e  s o r t  of d u e  
p r o c e s s ?

1 /  S u c h  an a g r e e m e n t  b y  the s t a t e  of  M a s s a c h u s e t t s  as o w n e r  was 
s t r u c k  d o w n  as v i o l a t i v e  of the N a t i o n a l  L a b o r  R e l a t i o n s  Act, w h i c h  
w a s  f o u n d  to p r e e m p t  the s t a t e ' s  e f f o r t s  to c o n t r o l  t h e  l a b o r  
r e l a t i o n s  b e t w e e n  the c o n t r a c t o r s  a n d  t h e i r  e m p l o y e e s .  A s s o c i a t e d  
G e n e r a l  C o n t r a c t o r s  v. M a s s a c h u s e t t s  W a t e r  R e s o u r c e s  A u t h o r i t y ,
 F . 2 d  _____ , 59 U . S . L . W .  2266 ( O c t o b e r  24, 19°0). T h e  c o m m i t t e e
s u b s t i t u t e  a t t e m p t s  to a v o i d  this i s s u e  by l e a v i n g  t h e  l a b o r  
r e l a t i o n s  in t h e  c o n t r o l  of the p u b l i c  e n t i t y .  H o w e v e r ,  this 

c o n t r o l  m a y  r e s u l t  in an e m p l o y m e n t  r e l a t i o n s h i p .
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It m i g h t  b e  w i s e  to e l i m i n a t e  at l e a s t  t h e  b o y c o t t  a n d  
g e o g r a p h i c  p r e f e r e n c e  s e c t i o n s  of the bill. T o  the e x t e n t  t h a t  
l a w s  are s u p p o s e d  t o  instr u c t ,  t h e  i n c l u s i o n  of the m a t e r i a l  m i g h t  
l e a d  a g o v e r n m e n t  e n t i t y  (many of  t h e  e n t i t i e s  c o v e r e d  b y  P E R A  a r e  
s m a l l  m u n i c i p a l i t i e s  a n d  u t i l i t i e s )  to c o n c l u d e  th a t  the g e o g r a p h i c  
p r e f e r e n c e  a n d  b o y c o t t i n g  are p e r m i s s i b l e ,  w h e n  t h e y  m i g h t  in fa c t  
r e s u l t  in c o n s t i t u t i o n a l  l i t i g a t i o n .

P l e a s e  l e t  me k n o w  if I c a n  p r o v i d e  a n y  f u r t h e r  
a s s i s t a n c e .

K S : l m k
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TO: C y n th ia  L a r s o n
D e p a r tm e n t o f  Commerce 

and  E conom ic  D ev elo p m en t

FROM: B e r tra m  L . Wagnon
   E x e c u t iv e  D i r e c to

DATE: F e b r u a r y  2 0 , 1991

SUBJECT: R e q u e s te d  S t a f f A i v a l y s i s  o f
S e n a te  B i l l  H & C V s J

I  a p o lo g i s e  f o r  t h e  l a t e n e s s  o f  t h e  A u t h o r i t y 's  r e s p o n s e  and  a s s u r e  y o u  t h a t  
o u r  p e r fo rm a n c e  and r e s p o n s i v e n e s s  w i l l  im p ro v e .

S e n a te  B i l l  N o. 95 i s  t h e  p r e d e c e s s o r  o f  l a s t  y e a r ' s  S e n a te  B i l l  N o. 5 2 9 . I  
am a t t a c h i n g  f o r  y o u r  i n f o r m a t i o n  v a r i o u s  i t e m s  o f  c o r r e s p o n d e n c e  t h a t  go to  
t h e  h e a r t  o f  th e  p o l i c y  and  l e g a l  i s s u e s  a s s o c i a t e d  w i th  t h i s  p i e c e  o f
p ro p o s e d  l e g i s l a t i o n .  ~ —

I n  my o p i n i o n ,  th e  A u t h o r i t y 's  s t a f f  d o e s  n o t  p o s s e s s  t h e  e x p e r t i s e  r e q u i r e d  
t o  p e r fo rm  a  t r a d i t i o n a l  f i s c a l  n o t e  a n a l y s i s  o f  S e n a te  B i l l  9 5 . C e r t a i n l y  we 
c o u ld  p r o v i d e  o u r  o p in io n  on t h e  l i k e l y  im p a c ts  a s s o c i a t e d  w i t h  o u r  
d e v e lo p m e n t p r o j e c t s ,  b u t  f e e l  t h i s  n e e d s  to  b e  o f f e r e d  i n  th e  f u l l  c o n t e x t  o f  
a l l  p u b l i c  w o rk  p r o j e c t s .

You s h o u ld  b e  aw are  t h a t  th e  A u t h o r i t y  r e c e i v e s  i t 3  a u t h o r i t y  to  e n g a g e  in
p u b l i c  w o rk s  p ro c u re m e n t  u n d e r  d e l e g a t i o n  from  th e  D e p a r tm e n t  o f  
T r a n s p o r t a t i o n  and  P u b l i c  F a c i l i t i e s  (AS 3 6 .3 0 .0 1 5 ) .  T h i s  i s  t r u e  o f  n e a r l y  
a l l  o t h e r  s t a t e  a g e n c i e s  en g ag ed  i n  p u b l i c  w o rk s  a c t i v i t i e s .  T h is  b e in g  th e  
c a s e  I  w o u ld  recom m end t h a t  DOT&P? assum e th e  l e a d  r o l e  f o r  t h e  a d m i n i s t r a t i o n  
i n  r e s p o n d in g ,  a n a l y z i n g ,  and  i n t e r p r e t i n g  im p a c ts  a s s o c i a t e d  w i t h  t h i s  
l e g i s l a t i o n .

The A u t h o r i t y  i n t e n d s  t o  c o n t a c t  B0T&P? an d  r e q u e s t  t h e i r  a s s i s t a n c e  in
a n a ly z in g  t h e  im p a c ts  o f  th e  p ro p o s e d  l e g i s l a t i o n  on  th e  A u t h o r i t y ' s  
d e v e lo p m e n t p ro g ra m  a s  a u t h o r i z e d  f  AS 4 4 .3 3 .  How p r i v a t e  s e c t o r  d e v e l o p e r s  
and th e  c o n t r a c t i n g  com m unity  re - to  s t a t e  a g e n c i e s  p r o v id in g  n e g o t i a t e d
p r o j e c t  l a b o r  a g r e e m e n ts ,  a s  pa; o f  th e  b i d d i n g  d o c u m e n t, c a n  o n ly  be  
s p e c u l a t i v e  w i th o u t  t h e i r  d i r e c t  t e s t im o n y .

»
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A p r i l  1 0 , 1 9 3 0

J a n  H a r t  D o Y o u n g ,  Esq.
State, o f  A l a s k a
A T T O R N E Y  G E N E R A L 1S O F F I C E
A n t l - T r . u s t  D i v i s i o n
1 0 3 1  W e s t  4 t h  A v e n u e ,  S u i t e  2 0 0
A n c h o r a g e ,  A l a s k a  9 S 5 0 1

I
R q : . A n t i - T r u s t  C o m p l a i n t  A g a i n s t

N o r t h  S l o p e  O i l  C o m p a n i e s

D e a r  M s .  D e Y o u n g i

A l t h o u g h  I a a  w r i t i n g  t h i s  l e t t e r  in a y  c a p a c i t y ,  a s  G e n e r a l  
C o u n s e l  f o r  t h e  I n t e r n a t i o n a l  B r o t h e r h o o d  a t  E l e c - tricul W o r k e r s ,  
L o c a l  1 5 4 7  (“I B E W " ) ,  t h e  m a t t e r s  w e  s e e k  t o  b r i n g  t o  y o u r  a t t e n t i o n  
i n v o l v e  a m a j o r  p u b l i c  p o l i c y  i s s u e  f o r  t h e  S t a t e  o f  A l a s k a .  T.i 
t h e  conduct; c o m p l a i n e d  o f  h e r e i n  is n o t  e n j o i n e d ,  t h e  S t a t e  w i l l  
h a v e  p e r m i t t e d  t h e  o i l  c o m p a n i e s  t o  o b t a i n  t o t a l  c o n t r o l  o v e r  the 
N o r t h  S l o p e  L a b o r  M a r k e t  in c l e a r  v i o l a t i o n  o f  A S  4 5 , 5 0 , 5 6 4 ,  I t  
w i l l  h a v e  a l e o  c o n d o n e d  t h e  e f f o r t s  o f  t h a t  m o n o p o l y  t o  
a r t i f i c i a l l y  d e p r e s s  t h e  m a r k e t  r a t e  f o r  l a b o r .  T h e  s t a t e ' s  l a b o r  
o r g a n i z a t i o n s  h a v e  a l o o  b a e n  d e n i e d  t h e  o p p o r t u n i t y  t o  n e g o t i a t e  in 
a m a r k e t  c o m p o s e d  o f  m o r e  t h a n  o n e  e m p l o y e r   ̂o r  t o  s e c u r e  a 
c o m p e t i t i v e  m a r k e t  v a l u e  f o r  t h e  s e r v i c e s  o f  t h s i r  m e m b e r s .

F o r  t h e s e  r e a s o n s ,  p l e a s e  c o n s i d e r  t h i s  a n  o f f i c i a l  
c o m p l a i n t  f i l e d  p u r s u a n t  t o  A S  4 3 . 5 0 . 5 9 0  a n d  a r e q u e s t  t h a t  t h e  
A t t o r n e y  C e n e r a l  c o m m e n c e  a n  i n v e s t i g a t i o n  i n t o  t h e  a l l e g a t i o n s  
c o n t a i n e d  h e r e i n .

P T A T E M S N T  O F  ? A C T §

T h e  i n s t a n t  p r o b l e m  h a a  its r o o t s  in s e v e r a l  i n f o r m a l  
l u n c h e o n  d i s c u s s i o n s  in 1538 b e t w e e n  B i l l  W a d e ,  t h e  n e w l y - a p p o i n t e d  
C E O  o f  A r c o  A l a s k a  ("Arcc") a n d  G a r y  B r o o k s ,  B u s i n e s s  M a n a g e r  o f  
t h e  I B E W .  A s  a r e s u l t  o f  t h o s e  d i s c u s s i o n s ,  Mr. W a d e  a g r e e d  t o  
e x p l o r e  t h e  p o s s i b i l i t y  of i m p r o v e d  r e l a t i o n *  b e t w e e n  A r c o  a n d  

o r g a n i z e d  l a b o r .  S i n e s  s u c h  a p r o j e c t  c o u l d  h a v e  e a s i l y  i n v o l v e d  
m o r ?  pc-opia t h d h  w o u l d  b e  p r a c t i c a l ,  t h e  d i s c u s s  i o n s  v o r u  n a r r o w e d  
to t h e  f i v a  b u s i n e s s  manage-rs o f  t h e  P e t r o l e u m  C r a f t s  C o u n c i l ,  i.e.
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t h a  P l u m b e r s , ;  P i p e f i t t e r s  6 S t e a m f i t t a r s  ( " F i t t e r s " )  ; l a b o r e r s  
I n t e r n a t i o n a l  U n i o n  o f  N o r t h  A a a r i c a  ( " L a b o r e r s " ) /  I n t e r n a t i o n a l  
u n i o n  o f  O p e r a t i n g  E n g i n e e r s  (“O p o r a t o r o " ) , G e n e r a l  T e a m s t e r s  
( " T e a m s t e r ? " ) /  t h o  I B E W  a n d  s e v e r a l  o i l  e o a p a n y  r e p r e s e n t a t i v e s  o f  
A r e o .

T h e  p a r t i e s  n e t  o c c a s i o n a l l y  o v o r  t h e  c o u r s e  o f  s e v e r a l  
m o n t h s  b u t  f o r m a l  n e g o t i a t i o n s  n e v e r  c o m m e n c e d .  C u r i o c a l y ,  A r c o  
a l l e g e d  f e a r  of a n  a n t i - t r u s t  l a w s u i t  i f  a n y  s i n g l e  o i l  c o m p a n y  
a g r e e d  t o  n e g o t i a t e  d i r e c t l y  w i t h  a n y  o n e  l a b o r  o r g a n i s a t i o n  
i n d i v i d u a l l y  o r  d i r e c t l y  w i t h  a g r o u p  o f  l a b o r  o r g a n i s a t i o n s . 
R a t h e r ,  it w a s  s t r o n g l y  i m p l i e d  t h r o u g h  t h e s e  t a l k s  t h a t  t h e  o i l  
c o m p a n i e s  w o u l d  d e a l  w i t h  l a b o r  o n l y  t h r o u g h  a c o n t r a c t o r  
a s s o c i a t i o n  s e r v i n g  a s  t h a  m i d d l e  c a n  in n e g o t i a t i o n s ,  f o r  all of 
t h e  o i l  companies'.

J u s t  p r i o r  t o  t h e  v o t e  r e p e a l i n g  E c o n o m i c  L i m i t  F a c t o r  
("ELF") d u r i n g  t h e  p a s t  l e g i s l a t i v e  c e s s i o n ,  r e a l  n e g o t i a t i o n s  
b e g a n  f o r  t h a  f i r s t  t i m e .  T h o  m o t i v a t i o n ,  h o w e v e r ,  w a s . p o l i t i c a l .  
Ceo.rge N e l s o n ,  f o r m e r  p r e s i d e n t  o f  B r i t i s h  P e t r o l e u m  E x p l o r a t i o n  
( " 3 P " ) , o f f e r e d  a b a n i c  7 o  p e r c e n t  w a g e  p a c k a g e  f o r  50 p e r c e n t  o f  
t h a  o i l  c o m p a n i e s '  w o r k  o n  t h e  N o r t h  S l o p e  in e x c h a n g e  f o r  a 
c o m m i t m e n t  b y  l a b o r  t o  l o b b y  t h o  l e g i s l a t i o n  a g a i n s t  t h o  r e p o a i .  
T h e  a v a i l a b i l i t y  o f  w o r k  o n  t h o  N o r t h  S l o p e  w a s  c a d e  e x p r e s s l y  
c o n d i t i o n a l  u p o n  l a b o r ' s  s u c c e s s  in b l o c k i n g  t h i s  l e g i s l a t i o n ,  b y  
t h e  f i r s t  vote, t h e  o f f e r  w e n t  f r o m  70 p e r c e n t  o f  t h e  b a s i c  w a g e  
a n d  50 p e r c e n t  o f  t h e  w o r k  t o  7 3 / 5 0  p e r c e n t ,  t h e n  t o  7 2 / 6 0  p e r c e n t ,  
a n d  t h e n  t o  7 5 / 6 0  p l u s  a $ 2 0  m i l l i o n  p i p e l i n e  job. F o r  c e v e r a l  o f  
t h e  c r a f t s  t h a t  w a s  s u f f i c i e n t ;  h o w e v e r ,  I B E W  h e l d  c u t  o n  t h a  b a s i s  
t h a t  i t  h z a u n w i l l i n g  t o  e n g a g e  in p o l i t i c a l  b l a c k m a i l  to s e c u r e  
w o r k  f o r  i t s  m e m b e r s .  T h e  m o n e y  a n d  o f f e r  w a s  a l s o  t o o  f a r  b e l o w  
1 B E W ' s  s c a l e .

T h a  E L F  w a s  u l t i m a t e l y  r e p e a l e d .  O n c a  t h a t  o c c u r r e d ,  n o  
a q r e e m e n t  w a s  r e a c h e d  a n d  n o  f u r t h e r  t a l k 3  t o o k  p l a c e  f o r  s e v e r a l  
m o n t h s .  T h a  o i l  c o m p a n i e s  w c r a  no l o n g e r  w i l l i n g  to n e g o t i a t e ;  
l a b o r  h a d  n o t  d e l i v e r e d  t h a  p r o m i s e d  v o t e s .  T h e n  in a p p r o x i - l a t e l y  
M a r c h  o f  1989 f o l l o w i n g  t h e  V a l d e z / E x x o n  o i l  s p i l l ,  G c o r g o  'Joleer, 
a p p a r e n t l y  d e c i d e d  i t  w a s  t i m e  t h e  o i l  c o m p a n i e s  a n d  l a b o r  
f i n a l i s e d  s o m e  k i n d  o f  a g r e e m e n t .  T h e  o i l  c o m p a n i e s  t h e n  r e t a i n s  
A t t o r n e y  T h o m a s  P. Ovcr.s, J r . ,  Esq. t o  c r e a t e  a N o r t h  Clor.e 
C o n t r a c t o r s  A s s o c i a t i o n  (tho '’A s s o c i a t i o n )  to d e a l  e x c l u s i v e l y  with, 
l a b o r .  Mr. O w e n s  w a s  t h e n  t o  m e a t  w i t h  r e p r e s e n t a t i v e s  of 
o r g a n i s e d  l a b o r  on b e h a l f  o f  t h e  ell c o m p a n i e s  t h r o u g h  t h e  

A s s o c i a t i o n .  S e v e r a l  r e p r c s o r . t a t i v e s  o f  l a b o r  d i d  m e e t  w i t h  M r .  

Cwer.s. H o w e v e r ,  cha p i p e l i n e  c r a f t s  the Laborer:'., t h e
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O p e r a t o r s ,  t h e  T e a m s t e r s  a n d  F i t t e r s  - -  h a d  a l r e a d y  c o n s e n t e d  t o  
tho. 70 p e r c e n t  w a g e  ra t e f o r  a l l  p i p a l i r m  w o r k  t h a t  t h e  A s s o c i a t i o n  
h a d  s c h e d u l e d .  T h e  A s s o c i a t i o n  t h e r e a f t e r  r o f u s o d  to d e a l  w i t h  a n y  
l a b o r  g r o u p  i n d i v i d u a l l y  o r  t o  d i s c u s s  a n y t h i n g  o t h e r  t h a n  o n e  
s t a n d a r d i s e d  set o f  teras3 a n d  c o n d i t i o n s .

i

O n g a  a n  agreement: w i t h  t h e  p i p e l i n e  d r a f t s  w a s  s i g n e d ,  
t h e r e  w a s  a b s o l u t e l y . n o  p o s s i b i l i t y  f o r  a n y  r e a l  n e g o t i a t i o n s  
b e t w e e n  t h e  a s s o c i a t i o n  a n d  t h e  r e m a i n i n g  b u i l d i n g  t r a d e s  c r a f t s  - -  
e v e n  a s s u m i n g  t h e r e  h a d  b e e n  b e f o r e .  In esse-nca, t h a  A s s o c i a t i o n  
h a d  s u c c e s s f u l l y  f i x e d  t h e  g o i n g  l a b o r  r a t e  a n d  t h e  b u i l d i n g  t r a d e s  
c r a f t s  w e r e  t o l d  " t h i s  is it, t a k e  it o r  l e a v a  I t . "  S e v e r a l  of t h a
c r a f t s  v e t o  u n w i l l i n g ,  b u t  ?vt a l o s s  f o r  W h a t  c l u e  t o  do, s i g n e d  a
s i m i l a r  a g r e e m e n t .  T h e  I B EW, h o w e v e r ,  a g a i n  d i d  n o t  a n d  t c  d a t e  is 
a d a m a n t l y  o p p o s e d  t o  b e i n g  f o r c e d  t o  a c c e p t  t o r u s  u n i l a t e r a l l y  
d i c t a t e d  b y  t h e  o i l  c o m p a n i e s  t h r o u g h  t h e  A s s o c i a t i o n .  M r .  B r o o k s  
h a s  s t e a d f a s t l y  r e f u s e d  to p e r m i t  t h e  A s s o c i a t i o n  to d i c t a t e  t o  t h a  
I B E W  h o w  m u c h  i t s  e l e c t r i c i a n s  c a n  a s k  f o r  t h a i r  s e r v i c e s  
r e g a r d l e s s  o f  w h a t  o t h e r  u n i o n s  m i g h t  h a v e  f o u n d  a g r a o a b l e ,  I B E W  
h a s  n a v e r  c o n s e n t e d  .to d e a l  as if a l l  o f  organised, l a b o r  w a s  o n e  

b a r g a i n i n g  u n i t .  K'iithsr.ia it w i l l i n g  t o  l e t  t h a  o i l  c o m p a n i e s  
d i c t a t e  s t a n d a r d - t e r m s .  T h a  r e s u l t ,  h o w e v e r ,  h a s  b e a n  t h a  t h r e a t
o f  e c o n o m i c  s a n c t i o n s  a n d  e n o r m o u s  p o l i t i c a l  p r e s s u r e  e x e r t e d  b y
t h e  o i l  c o m p a n i e s  t h r o u g h  t h e  A s s o c i a t i o n  t o  g e t  I B E W  t o  c a p i t u l a t e  
a n d  t h u s  s u c u r a  a t o t a l  m o n o p o l y ,

p u m tA S V

T h o  A s s o c i a t i o n  g a v e  i s e w  v e r y  l i t t l e ,  if eny, l a t i t u d e  to 
c h a n g e  o r  d a v i n t a  f r o m  t h e  t e r m s  it h a d  f o r c e d  u p o n  t h a  o t h e r  
u n i o n s .  T h e  m a j o r  p u r c h a s e r s  of W o r t h  S l o n e  l a b o r  h a v e  e s s e n t i a l l y  
e s t a b l i s h e d  6 d o m i n a n t  b u y e r ' s  a s s o c i a t i o n  t h a t  b e c a u s e  o f  t h e  
e x t e n t  o f  i t s  c o n t r o l  o v e r  t h e  m a r k e t  h a s  b e e n  a b l e  t o  d e c l a r e  t h a t  
h e n c e f o r t h  l a b o r  w i l l  b e  " s o l d "  for o n l y  c n o  s i n g l e  d e p r e s s e d  r a t e .  
T h o  A s s o c i a t i o n  a n d  t h r o u g h  it, t h a  o i l  c o m p a n i e s  h a v e  a p m l i s d  
e n o r m o u s  a n d  i n c r e a s i n g l y  t h r e a t e n i n g  p r e s s u r e  on t h e  I B E W  t o  
c a p i t u l a t e .  T h a  r e a s o n  is t h a t  w i t h o u t  I B E W ’s p a r t i c i p a t i o n ,  t h e  
m o n o p o l y  ia n o t  y e t  f u l l y  c o m p l e t e d .  O n  t h e  o t h e r  h a n d ,  t h e  
A s s o c i a t i o n  h a s  n o t  d e v i a t e d  f r o m  its p o s i t i o n  t h a t  t h o  I B E W  c a n  d o  
n o  b e t t e r  f o r  its m e m b e r s  t h a n  the A s s o c i a t i o n  h a s  pc-roitrr-d o t h e r  
u n i o n s ,  i n  fact, b e c a u s e  t h e  I B E W  h a s  r e f u s e d  t c  s i g n  an a g r e e m e n t  

s i m i l a r l y  r e d u c i n g  i t s  w a g e  r ^ t e  to t h e  7vl l e v e l ,  t h e  A s s o c i a t i o n  

h a s  s o l i c i t e d  t h e  o t h e r  u n i o n s  to d o  I B E W a  w o r k .  E c o n o m i c  

c o e r c i o n  ar.d p o l i t i c a l  p r e s s u r e  is t h u s  s t i l l  b e i n g  u t i l U e d  to 
c o n t r o l  t h e  h’o r t n  S l o p e  c o n s t r u c t i o n  m a r k e t .
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T h e  n a t u r e  of t h e  p r o b l e m  is f u r t h e r  d e s c r i b e d  in t h a  
a t t a c h e d  - l a t t e r  f r o m  G a r y  E r o o k o  t o  w e s l o y  N a s o n  d a c o d  M a r c h  12, 
1 5 9 0 .  A d d i t i o n a l . . i n f o r a a t i o n  c a n  b o  o b t a i n e d  f r o m  t h a  f a l l o w i n g :

J a m e a  H» S o a a l o y ,  V i c e  P r e s i d e n t ,
H o u s t o n  c o n t r a c t i n g  c o m p a n y  - 
A l a s k a ,  Ltd.

G a r y  B r o o k a ,  B u s i n e s s  M a n a g e r ,
.. I n t e r n a t i o n a l  B r o t h e r h o o d  o f  
E l e c t r i c a l  W o r k e r s ,  L o c a l  1547

-Ma.no P r e y ,  B u s i n e s s  M a n a g e r ,
L a b o r e r s  L o c a l  341

M a t t  Gi'eakia, B u s i n e s s  M a n a g e r ,  

I r o n v o r k e r G  L o c a l  7 5 1

tfesioy P. M a s o n ,  P r e s i d e n t ,  N o r t h  S l o p e  
C o n t r a c t o r s  A s s o c i a t i o n ?  a n d  V i c e  
P r e s i d e n t  a n d  A r e a  M a n a g e r  o f  H . e .  
P r i c e  c o n s t r u c t i o n  C o a p n a y

G e o r g e  N« N o l a o n ,  F o r m e r  P r e s i d e n t ,  
B r i t i s h  p e t r o l e u m  E x p l o r a t i o n

T h o m a s  P. O v a n a ,  J r . ,  A t t o r n e y  f o r  N o r t h  
S l o p e  c o n t r a c t o r s  - A s s o c i a t i o n

P h i l  T h i n g s t a d /  B u s i n e s s  M a n a g e r ,  
C a r p e n t e r s  L o c a l  1 2 s i

B i l l  tfado, p r e s i d e n t ,  C S O - A r c o  
A l a s k a ,  Inc.

( 5 6 3 - 3 4 1 9 )

( 2 7 2 - 6 5 7 1 )

( 2 7 2 - 4 5 7 1 )  

( 2 5 8 - 4 7 6 6 )  

( 3 4 5 - 4 6 5 7 )

( 2 7 8 - 1 6 1 1 )

( 2 7 6 - 3 9 6 3 )

( 2 7 6 - 3 5 3 3 )

( 2 6 5 - 6 4 9 9 )

c o n t a c t
I f  yo'l h av e  any a d d i t i o n a l  q u e s t i o n s ,  p l e a s e  f e e l  f r c o  t o  

me. W e  h o p e  t h e  s t a t e  w i l l  c o n s i d e r  t h o s e  p o t e n t i a l
a n t i - t r u s t  v i o l a t i o n s  a s  s e r i o u s l y  a a w e  do. T h e  o i l  c o m p a n i e s  
h a v e  s u c c e s s f u l l y  o b t a i n e d  a m o n o p o l y  o v o r  t h e  e m p l o y m e n t  m a r k e t  
a n d  waq-a r a t e s  c n  t h o  N o r t h  S l o p e .  T h e y  h a v e  u s e d  t h a t  m o n o p o l y  to 
rar.cate a v a g e  r o l l - b a c k  a c r o s s  t h e  e n t i r n  s t a t e  and, thu s ,  h.av<- 
a r t f u l l y  c o m p r e s s e d  t h e  p r e v a i l i n g  o r  D a v i c e C o n  r a t e  f o r  t h q  w o r k  
at i s s u e .  S u c h  a w a g e  r e d u c t i o n  w a s  n a d o  p o s s i b l e  r.ot b y  h a m  

b a r g a i n i n g .  R a t h e r ,  it w a s  t h e  d e c i s i o n  o f  tha o i l  c o m p a n i e s  tc  
a c t  in c o n c e r t  w i t h  e a c h  o t h e r  in o f f e r i n g  o n l y  o n e  f l a t  r a t e  f o -  

l a b o r  r e g a r d l e s s  o f  i t s  n a t u r e  or t h e  l a b o r  o r g a n i z u c i o n  i n v o l v e d

:0 Nfcli • 0 9 : 4 o F . C j
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t h a t  c r e a t e d  t h i s  m o n o p o l y .  it is a l s o  t h e  p r o d u c t  o f  a n  i l l e g a l  
c o m b i n a t i o n  in p u r s u i t  of p o l i t i c a l  g a i n s  o u t s i d o  t h o  s c o p e  o f  
t r a d i t i o n a l  c o l l e c t i v e  b a r g a i n i n g .  A n t i - t r u o t  e x e m p t i o n s  a p p l y  
o n l y  w h e n  t r a d i t i o n a l  b a r g a i n i n g  o c c u r s  a t  t h e  b e h e s t  o f  a l a b o r  
o r g a nization.. W h e n  an e m p l o y e r  g r o u p  i n i t i a t e s  b a r g a i n i n g  f o r  a 
p u r e l y  p o l i t i c a l  p u r p o s e  a n d  t h e n  c o e r c e s  l a b o r  to a g r e e  to 
m a n d a t e d  u n i f o r m  t e r m s , t h e  a n t i - t r u s t  e x e m p t i o n s  a r c  c l e a r l y  r.o 
l o n g e r  ap?Iieab?.'e.

C e r t a i n l y , '  g i v e n  t h e s e  f a cts, t h o  s t a t e  r.hould c o n s i d e r  
t h i s  a n a t t e r  o f  s u c h  s i g n i f i c a n t  p u b l i c  i n t e r e s t  t o  w a r r a n t  a t  
l e a s t  a n  i n v e s t i g a t i o n ;  w o  t h i n k  it is a n d  w e  l o o k  f o r w a r d  to y o u r  
i n v o l v e m e n t  a n d  y o u r  h e l p .  W h e n  a s i t u a t i o n  d e v e l o p s  o u c h  a s  it 
h a s  h e r o ,  t h e r e  arc c l e a r l y  a n t i - c r u s c  i m p l i c a t i o n s .  W h e n  a  
b u y e r ‘3 a s s o c i a t i o n  is. f o r m e d  w h i c h  is t h e n  a b l e  t o  f o r e c l o s e  a n y  
p r i c e  c o m p e t i t i o n  a m o n g  n o n - m e m b e r  s a i l e r s ,  a n  a n t i - t r u s t  v i o l a t i o n  
h a s  c e r t a i n l y  b e e n  a l l e g e d .  T h i s  is p r e c i s e l y  w h a t  t h e  o i l
c o m p a n i e s  h a v e  d o n e  h e r e .

K M / V c f d  * •
cc: G a r y  B r o o k s ,  I B E W  B u s i n e s s  M a n a g e r

S e n a t o r  T i c  K e l l y  
S e n a t o r  R i c k  H a l f o r d  
S e n a t o r  J o h n  B. C o g h i l l  
S e n a t o r  n t  R o d e y
R o g e r  S a ms. I B E W  A s s i s t a n t  B u s i n e s s  ; n a g a r  - A n c h o r a g e
To:n C a s h e n .  i' J A s s i s t a n t  B u s i n e s s  n a g e r  - J u n e a u
J o h n  < S u i c V  S . ,;E W  A s s i s t a n t  B u s i n o s a  M a n a g e r  - F a i r b a n k s

V e r y  t r u l y  y o u r s ,

I B E #  L O C A L  U N I O N  1 5 4 7
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§ 17.3 Agenda Item 2: Employ More Sophisticated
Top-Down Organizinc Techniques v-ov'

; . \>

The NLRA allows employers In construction to Sign a union agreement without 
the benefit of-a certification'election. So-called "prehire agreements" are 
allowed under § 8(f) of the NLKA due o the cyclical and sporadic nnrnre of 
employment in this field. As a result, organized labor can directly approach 
construction management to sign a union agreement in what is known as " top- 
down" organizing.

In the 19R0s organized labor markedly decreased its reliance on top-down 
organizing cffons. This decrease was largely the result of increasing reluctance 
by construction contractors to be saddled with either union wages or union work 
rules which impact their competitiveness. In addition, employers were either 
aware of. or themselves had participated in, disputes arising out of the trust fund 
obligations which accompanied the collective bargaining agreements.

Anoiherobstacle to top down organizing was the NI.RRS DeX7ewodecision.12 
This decision, which changed the rules governing prchirc agreements, offered 
long-time union employers an opportunity to repudiate their collective bargain­
ing agreements and start over. Thus, while top-down organizing was still the 
favored organizing tool for unions because of the cyclical nature of employment 
in construction, it was nor meeting with the type of success it had enjoyed 20 
years ago.

However, in the lliyOs organized labor has become more sophisticated in its 
"sales pirnli" to both contractors and owners und may successfully stem dir. 
decline in success of top-down organizing. Again, it is the labor force shortage 
which offers the key element for these renewed efforts. A f t e r  the recession which 
marked the 198US, construction in many parts o f the country lias e n jo ye d  a 
resurgence. With this resurgence has come the need for trained employees. Open 
shop contractors arc facing a critical shortage of trained employees.

Organized labor has cr.uccrbatcd this problem liv recruiting qualified em­
ployees from the nonunion ranks to obtain employment with union contractors. 
Nonunion employers have, seen wholesale defections of long term employees to 
their union competitors based upon union promises of high wages and fringe 
benefits. As a result, many nonunion conuactOis w ill be forced to enrer into 
collective bargaining agreements voluntarily in order to obtain access to the 
union hiring hall.

Nonunion employers w ill also face top-down organizing efforts based upon 
so-called “ corporate campaign”  strategics. This strategy, which was success­
fully utilized in the famous 1986 rc.upaign at the .Saturn plant i:t Tennessee, 
involves a broad appeal to the public, stair legislators, and pressure groups to 
assist the union in its efforts to obtain a collective Imi gaining agreement with the

d 17.3 TOP-DOWN ORGANIZING

11 ZSZN.L.ti.B.No. IVI (1937V IjunHAiUcb-ZHJ ^.r.tuy- LlpCCtHHj
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reluctant owner. Raihn than responding with the traditional dual gate system, 
the employer w ill have a hurder time responding to adverse publicity, consumer 
boycotts, targeting ol linancial institutions that do business with ilie employer, 
and political lobbying. These campaigns w ill increase as ilie unions repair their 
tattered public, image.

"Job targeting" w ill be anoiherconiruvcrsi.il form ot top-down uivanizicg 
which w ill ploee competitive piessurc upon the nonunion conlractor. In order to 
set up a job targeting prugram, the union must set aside funds or ask its members 
to participate in a voluntary assessment to create such funds. The union 
employer, when competing against a nonunion contractor, can then petition the 
union to have access to these funds. 11 successful, the union employer w ill be 
allowed to bid ihe project at the nonunion wage tatc and the employees w ill he 
paid rhe difference between the union wage rate und the nonunion wage tate from 
(lie reserve fund. In some eases, the funds go directly fnim the union to the 
employees. In others, funds arc funnelled through the employer.

The legality uf the job targeting program w ill be subject to attack on sevctal 
grounds because of the source and nature o f the funding. One such challenge 
may come rrom the Internal Revenue Service (IRS) which may treat the monies 
as "wages" for which the requisite tar. deduction must be made. Apparently, 
several of' the union job targeting programs arc sloppy in explaining employer 
requirements under the Internal Revenue Code (IRC) and have been subject to 
attack. A second basis for IRS challenge is that such funding programs may 
deprive the union of its tax exempt slants under 5 501(c)C5‘ ) of the IRC

Union job targeting programs may also be challenged before the federal 
Department ot Laoor’s Wage and Hour Division. According to the challengers, 
the cifferential funds constitute wages under the Fair Labor Standards Act ami 
therefore ntusl cater into overtime computations. In addition, such contributions 
may constitute deductions under the federal Copeland Anti-Kickback Act.13 As 
such, these deductions must conform to several statutory icquircmcuts including 
individual employee approval of these assessments.
F ina lly , the job targeting program rtmy be sublet to attack umlm the federal 

Dnvis-Dacon Act. Those who challenge the union program may allege that direct 
payments by the union (o employees cannot be a  edited toward satisfying rac 
"prevailing wage" obligation under the Act. Time w ill tell whether job laigcting 
programs w ill be a lawful union tool in the 1090s.

Finally, organized labor’s traditional tool for top-down o rgan iz ing- 
picketing—will continue in the recent case, of Laborers Loco'. Urn on A'o /1 Si 
(NV£ C.mmructors),1,1 the NLRB held that a union could picket for the object ot 
inducing nn employer to sign a ptehirc agreement under § 8(f) o f the NLRA. 
Gmployers lnd argued that prchire agreements were exempt from recognitions! 
picketing since, by law, the S 8(f) agreements must be entered into voluntarily.

11 ta ils .O .; 374.
:f)6N.L.R B. So. lf»U9V)i
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The NLRB disagreed and held that there was no .statutory exemption for piehite 
construction contracts and that the union could picket for u reasonable period of 
time in order to obtain such u contract. Had the NLK8 ruled otherwise, 
organized Labor would have been dealt a grievous blow rorheir already weakened 
tofrdown organizing strategies.

§  1 ? . 4  A g e n d a  I t e m  3 :  E n g a g e  i n  M o r e  A g g r e s s i v e  

R ( i H o m < U p  O r g a n i z i n g

As a result, of the decrease in open shop receptivity to the top-down organizing 
strategy, unions w ill be forced to beef up their bottom-up organizing campaigns. 
The unique characteristics o f the construction employee and the. construct inn 
industry make successful bottom up organizing difficult. Construction projects 
arc short-lived, the complemer." i f  employees varies on a daily basis, the 
managemcnt-to-work crew ratio i s i - a l l y  high, and the construction employee 
rends to be relatively independent mid rherefnre not subject to peer pressure. In 
addition, because ot the blurred distinction between management end runk-and- 
tilc prevalent among ^ptn shop contractors, organizing efforts can typically be 
spotted at an early .uaoe.

F.veu if  the iii^aiiirJiig campaign has been successfully carried through to the 
petition stage with 8 resulting clccticn, the construction employer can utilize the 
NLKB process to obtain more time prior to the election, to lim it or expand the 
scope ofthe bargaining unit intheemploverV favor, mill to effectively prepare a 
campaign which w ill address employee concerns. Despite these obstacles and 
Ion? odd3, construction unions have no choice. They must either organize or 
disappear. Based upon the following phenomena which w ill increase into the 
1900s, the unions are doing their best to adapt lo an increasingly hostile 
environment in the construction industry. Again, the key element to successful 
bottom up organizing m the 1990s w ill be the labor force shortage.

First, unions w ill engage in widespread "salting" o f nonunion projects. 
“ fLiliiiig”  tefeix to the phenomenon o? planting union supporters among the 
rinks o f nonunion contractors. Contrury to the traditional practice of convincing 
an existing nonunion employee to spearhead a union campaign, organized lahor 
is taking advantage of the nonunion tuiiiiracint'x desperate need for trained 
employees. The application process offers the union ready access to the nonunion 
contractor’s work situs and its employees. Realizing this, unions have trained 
tr.eir apprentices in organizing techniques so that they may spearhead hniium-up 
organizing efforts once they obtain employ incut in the nonunion construction 
industry.

In addition, business agents are obtaining application forms from unsuspect­
ing nonunion employers and distributing these forms tu oui-of-woik union 
construct ion workers. These applicants arc able to survive the relaxed scrutiny ot 
nonunion employers desperate tor applicants and commence a successful orga­
nizing campaign. Cven if  these applicants are revealed as union adherents in the
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S e n a t o r  P a t r i c k  H« R o d e y  
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STEVE COW  PER, COVER NOR

REPLY TO:

□  1037 '.V -iin AVENUE SUITE ECO 
ANCHORAGE. ALASKA sSSSOMSW 
PHONE: (907) '375-3550
P A X :  (307) 1 7 5 - 2 6 3 7

□ 7si NATIONAL CENTER
ICO CUSHMAN S7, SUITE iOO 
F a ir b a n k s , A la s k a  o tn c ia& tc  
PHONE: (307) *52-lW<j 
n»X; (907) 4S5-I017

l9'/FO. 3CX K— STATE 0\PlTCL 
JUNEAU, ALASKA S9S1J-G3CO 
PRONE: iS07) J55-2cOO 
FAX: (307) -53-5135

Re: S 3  5 2 9  -* p r o j e c t  l a b o r  a g r e e m e n t '

D e a r ' S e n a t o r " R o d e y :

'• V o u  h a v e  a s k e d  u s  t o  r e v i e w  a p r o p o s a l  b y  t h e
I n t e r n a t i o n a l” B r o t h e r h o o d  o f  E l e c t r i c a l  W o r k e r s  (I3EW) w h e r e b y
t h e  A l a s k a  E n e r g y  A u t h o r i t y  (AEA) w o u l d  e n t e r  i n t o  p r o j e c t  l a b o r
a g r e e m e n t s  w h i c h ,  i t  s u g g e s t s ,  w i l l  p e r m i t  t h e  s t a t e  to a c c o m p l i s h
l o c a l  h i r e  o b j e c t i v e s  o t h e r w i s e  p r o h i b i t e d  b y  t h e  U n i t e d  S t a t e s  a n d
A l a s k a  c o n s t i t u t i o n s ,  s t a t e  v. E n s e r c h  A l a s k ?  C o n s t r u c t i o n .  Tr.c..
Ho. 3 5 3 9  ( A l a s k a  -Supreme C o u r t ,  D e c e m b e r  13, 1 9 8 9 ) ;  R o b i s o n  v.
F r a n c i s . 7 1 3  P . 2 d  2 5 9  ( A l a s k a  1986)

.  »

W e  h a v e  r e v i e w e d  t w o  m e m o r a n d a  b y  I B E W •s  c o u n s e l ,  t h e  
M a r c h  20, 1 9 9 0  m e m o r a n d u m  b y  l e g i s l a t i v e  l e g a l  s e r v i c e s  a t t o r n e y  
T e r e s a  C r a m e r  (No. 6 - 2 3 3 0 ) ,  a n d  o u r  o w n  o p i n i o n  o f  J a n u a r y  19, 
15 9 0 .  1 9 9 0  T n f . OP. A t t *y  Gen- ( J a n u a r y  19; 6 6 1 - 9 0 - 0 2 5 5 ) .  E a c h  o f  

I S E K ’s m e m o r a n d a  c o n t a i n s  a d i f f e r e n t  v e r s i o n  o f  t h e  p r o p o s a l ,  b u t  
a s  n e a r l y  a s  w e  c a n  m a k e  out, i t  s u g g e s t s  t h a t  A E A  e n t e r  i n t o  
a g r e e m e n t s  w i t h  b u i l d i n g  a n d  c o n s t r u c t i o n  t r a d e s  u n i o n s  t o  w o r k  o n  

A E A  p r o j e c t s  a n d  t h e n  r e q u i r e  p r o j e c t ,  g e n e r a l  c o n t r a c t o r s  t o  u s e  
t h e  l a b o r  f o r  w h i c h  t h e  s t a t e  h a s  c o n t r a c t e d .  I t  p r o p o s e s  
l e g i s l a t i o n  w h i c h  w o u l d  a m e n d  t h e  P u b l i c  E m p l o y m e n t  R e l a t i o n s  A c t  
(PERA) t o  p e r m i t  p u b l i c  e m p l o y e r s  t o  e n t e r  p r e h i r e  a g r e e m e n t s  t o  
a s s u r e  t h a t  s u c h  a n  a r r a n g e m e n t  w o u l d  n o t  b e  t r e a t e d  a s  a n  u n f a i r  
l a b o r  p r a c t i c e  u n d e r  A S  2 3 , 4 0 . 1 1 0 .  S B  5 2 3  h a s  b e e n  i n t r o d u c e d  t o  
m a k e  t h i s  a m e n d m e n t  t o  PERA.

I B E W  s u g g e s t s  t h a t  i n t e r n a l  u n i o n  r u l e s  r e q u i r i n g  p e r s o n s  

w h o  w i s h  t o  b e  s e n t  o u t  f r o m  u n i o n  h i r i n g  h a l l s  to b e  r e s i d e n t s  o f  
t h e  s t a t e  o r  a r e a  w h e r e  t h e  c o n s t r u c t i o n  is l o c a t e d  w i l l  b e  i m m u n e  
f r o m  s t a t e  c o u r t  s c r u t i n y  b e c a u s e  t h e  u n i o n s  i n  q u e s t i o n  w c u l d  b e  

g o v e r n e d  e x c l u s i v e l y  b y  t.ne N a t i o n a l  L a b o r  R e l a t i o n s  a c t  (ifLEA) 
w h i c h  p r e e m p t s  s t a t e  a c t i o n .  Ct a r g u e a  t h a t  t h e  c o n c e r n  e x p r e s s e d  
in o u r  J a n u a r y  19, 1 5 5 0  o p i n i o n  t h a t  r e q u i r i n g  c o n t r a c t o r s  to h i r e  
a p a r t i c u l a r  l a b o r  f o r c e  m a y  c o n s t i t u t e  a n  a n t i c o m p e t i t i v e  p r a c t i c e  

u n d e r  t h e  A l a s k a  p r o c u r e m e n t  c o d e  ia u n f o u n d e d ,  as l a b o r  u n i o n s  

g o v e r n e d  b y  t h e  N L R A  a r c  g e n e r a l l y  e x e m p t  f r o m  p r o s e c u t i o n  u n d e r  
f e d e r a l  a n t i t r u s t  lavs.

C3 .CV_n



Sen. P a t r i c k  M. R o d e y
P r o j e c t  l a b o r  a g r e e m e n t s

April 20, 1000
Pago 2

P E R A  a n d  N L R A  a r e  m u t u a l l y  e x c l u s i v e  i n  t h e i r  c o v e r a g e ;  

a s i n g l e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  a n  e m p l o y e r  a n d  
a u n i t  o f  i t s  e m p l o y e e s  c a n n o t  b e  b o t h  p u b l i c  s e c t o r  a n d  p r i v a t e  
s e c t o r .  T h u s ,  IBEW*1 s p r o p o s a l  m u s t  h a  r e a d  a s  a c h o i c e  b y  A E A  
b e t w e e n  t w o  a l t e r n a t i v e s :  (l) h i r i n g  s t a t s  e m p l o y e e s  a n d  (2)
r e q u i r i n g  c o n t r a c t o r s  t o  h i r e  u n i o n  l a b o r .  N L R A  d o e s  n o t  a p p l y  t o  
p u b l i c  e m p l o y e r s .  Sec. 2 (2), N L R A ,  20 U . S - C .  o n e . "  152. 
N e c e s s a r i l y ,  a n y  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  a s t a t e  
a g e n c y  a n d  a u n i o n  w o u l d  b e  o u t s i d e  N L R A ,  a n d  a n y  e m p l o y e e s  h i r e d  
u n d e r  s u c h  a n  a g r e e m e n t  w o u l d  b e  s t a t e  e m p l o y e e s .  ' T e m p o r a r y  
p r o j e c t  e m p l o y e e s  a r e  n o t  e n t i t l e d  t o  p a r t i c i p a t e  i n  P Z E S  o r  g r o u p  
h e a l t h -  i n s u r a n c e ,  b u t  h i r i n g  p r o j e c t  e m p l o y e e s  d o e s  r e q u i r e  t h e  
s t a t e  t o  i n c u r  u n e m p l o y m e n t ,  w o r k e r s '  c o m p e n s a t i o n ,  a n d  o t h e r  c o s t s  
( i n c l u d i n g  SBS, i f  A B A  is a p a r t i c i p a t i n g  a g e n c y ) , a n d  w a  i m a g i n e  
t h a t  s u c h  e m p l o y e e s ’ b a r g a i n i n g  r e p r e s e n t a t i v e s  w o u l d  s e e k  a t  l e a s t  
h e a l t h  - i n s u r a n c e - in b a r g a i n i n g  f o r  t h e i r  m e m b e r s .  1 /  T h e  s t a t e  m a y  
b e  a b l e  t o  • r e q u i r e  - c o n t r a c t o r s  to u s e  s u c h  e m p l o y e e s  i n  A E A ’s
c o n s t r u c t i o n  p r o j e c t s .  H o w e v e r ,  it m a y  b e  t h a t  A S  4*4.S3.109, w h i c h  
p r o v i d e s  t h a t  A E A 1 s n e w  p r o j e c t s  a r e  t o  b e  t r e a t e d  a s  p u b l i c  w o r k s  
o f  t h e  s t a t e ?  c a n  b e - r e a d  t o  m a k e  A S  3 5 . 1 5 . 0 1 0 ,  d i s a p o r c v i n g  
c o n s t r u c t i o n  b v  t h e  s t a r e ' s  o w n  w o r k  f o r c e  in m o s t  c i r c u m s t a n c e s  
r e l e v a n t  h e r e ,  a p p l i c a b l e  t o  A E A  p r o j e c t s .  2/

W e  conclude.- a s  d i d  a s s i s t a n t  l e g i s l a t i v e  a t t o r n e y  T e r e s a  
C r a m e r ,  t h a t  an a g r e e m e n t  b e t w e e n  t h e  s t a t e  a n d  l a b o r  u n i o n s  w o u l d  
b e  s u b j e c t  t o  c o n s t i t u t i o n a l  a t t a c k  t o  t h e  e x t e n t  it r e q u i r e d  
A l a s k a  h i r e  ...on A E A  -projects. In a d d i t i o n ,  w e  b e l i e v e  t h a t  o u r  
p r e v i o u s  a d v i c e ,  t h a t  r e q u i r i n g  c o n t r a c t o r s  to vise u n i o n  l a b o r  m a y  

b e  u n d u l y  r e s t r i c t i v e  o f  c o m p e t i t i o n  u n d e r  t h a  p r o c u r e m e n t  c o d e ,  
a n d  v u l n e r a b l e  t o  - c o n s t i t u t i o n a l  a t t a c k  u n d e r  E n s u r e d , is c o r r e c t .  

In a d d i t i o n ,  a f t e r  r e v i e w i n g  t h e  a u t h o r i t y  c a r e d  b y  I B E W ,  w e
c o n c l u d e  t h a t  i n  f a c t  s u c h  a r e q u i r e m e n t  m a y  p o s e  a n t i t r u s t  
p r o b l e m s ,  p r o b l e m s  w e  d i d  n o t  c o n s i d e r  in o u r  e a r l i e r  o p i n i o n .  I t  
a p p e a r s  t o  u s  t h a t  S B  5 2 9  is s o m e w h a t  b e s i d e  t h e  p o i n t  a s  f a r  as
l o c a l  h i r e  ia c o n c e r n e d .

T h e  t i m e  a l l o w e d  u s  f o r  a r e s p o n s e  t o  y o u r  i n q u i r y  is 

t o o  b r i e f  t o  c o v e r  t h e  l e g a l  q u e s t i o n s  r a i s e d  b y  t h i s  i s s u e  in' a n v  
d e t a i l ,  b u t  w e  d o  e x p l a i n  o u r  c o n c l u s i o n s  at s o m e  g r e a t e r  l e n g t h  

b e l o w .

I S  E u t  3o_£ 2 A A C  1 0 . 2 2 0 ( b )  [2] : w h i c h  s u g g e s t s  t n a t  p a r s o n s  n o t  
eligit-lc- . o r  r e t i r e m e n t  b e n e f i t s  a r e  n o t  e m p l o y e e s  u n d e r  PEJ'A.

2/ As A S  2 5 . 1 5 . 0 1 0  r e f e r s  to c o n s t r u c t i o n  b y  t h e  d e p a r t m e n t  o f  

t r a n s p o r t a t i o n  a n d  p u b l i c  r a c i i i t i u s ,  it c o u l d  a l s o  b e  a r g u e d  c h a t  

_c w o u l d  n o t  a p p l y  to AEA.



Sen. P a t r i c k  M. R o d e y
P r o j e c t  l a b o r  a g r e e m e n t s

A p r i l  20, 1990
Pa g e  3

1. C o l l e c t i v e  b a r n a i niner ^ o r e e m e n t s  b e t w e e n  fhp» s t a t e  
a r.d. *-hr> b u i l d i n g  - r a d e s  u n i o n s  w h i c h  rncniirn 
r a s i d e n t h i m  w i l l  b e  y i U n e n b l e  to..const,jtntlnr»^ 1 
c h a  1 1 encre.

L e g i s l a t i v e  l e g a l  c o u n s e l ’s a n a l y s i s  of t h e  l e g a l  
p r o b l e m s  p r e s e n t e d  b y  i m p o s i n g  a r e s i d e n c y  r e q u i r e m e n t  is c o r r e c t :  
a l o c a l  h i r e  r e q u i r e m e n t  in a n ' a g r e e m e n t  t o  w h i c h  the s t a t e  is a 
p a r t y  is s u b j e c t  t o  c o n s t i t u t i o n a l  c h a l l e n g e  u n d e r  t h e  f e d e r a l  
p r i v i l e g e s  a n d  i m m u n i t i e s  c l a u s e .  C r a m e r  m e m o r a n d u m  a t  2, c i t i n g  
R o b i s o n . S u c h  a s c h e m e  m a y  a l s o ' o f f e n d  t h a  e q u a l  p r o t e c t i o n  c l a u s e  
O f  t h e  A l a s k a  Co n s t i t u t i o n . '  E n s e r c h . 3 l i p  op. a t  25.

I B E W  s u g g e s t s . i n  i t s  M a r c h  22, 1 9 9 0 ,  l e t t e r  t o  y o u  t h a t  
t h e  j u r i s d i c t i o n  o f  t h e  A l a s k a  L a b o r  R a l a t i o n s  A g e n c y  o v e r  u n f a i r  
l a b o r  p r a c t i c e s  w o u l d  p r e c l u d e  t h e  j u r i s d i c t i o n  o f  t h e  c o u r t  i n  a 
c o n s t i t u t i o n a l  c h a l l e n g e  to t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  
r d . a t  3. ” T h i s  is c l e a r l y  i n c o r r e c t ;  t h a r o  i s  n o  d o u b t  t h a t  t h e  
c o u r t s  o f  t h i s  s t a t e  h a v e  t h e  j u r i s d i c t i o n  t o  h e a r  a n d  d e c i d e  c a s e s  
w h e r e  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  s t a t e ’s c o n d u c t  is c h a l l e n g e d .  
A S  2 2 . 0 5 . 0 1 0 .  T h e  f a c t  t h a t  a n  a d m i n i s t r a t i v e  t r i b u n a l  h a s  p r i m a r y  
j u r i s d i c t i o n  i n  a d i s p u t e  d o e s  n o t  p r e c l u d e  e i t h e r  t h e  c o u r t ' s  
g e n e r a l  j u r i s d i c t i o n ,  o r  a p p e l l a t e  r e v i e w ;  i n d e e d  t h e  A L R A ’s 
d e c i s i o n s  a r e  r e v i e w a b l e  u n d e r  A S  4 4 . 6 2 . 5 6 0  a n d  A S  2 2 . 0 5 . 0 1 0 ( c ) .  
S e e  A S  2 3 . 4 0 . 1 3 0 .

I B E W  s u g g e s t s  i n  t h e  s a m e  p a r a g r a p h  i n  w h i c h  it a d d r e s s e s  
t h e  a b o v e  i s s u e  t h a t  t h e  N L R A  p r e e m p t s  a n y  c o n s i d e r a t i o n  b y  t h e  
A l a s k a  c o u r t s  o f  d i s c r i m i n a t i o n  b y  u n i o n s  c o v e r e d  b y  f e d e r a l  l a b o r  
l e g i s l a t i o n .  T h i s  a s s e r t i o n  w o u l d  b e  c o r r e c t  vtf t h e  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t  w e r e  b e t w e e n  t h e  c o n t r a c t o r  a n d  i t s  w o r k e r s ,  
r a t h e r  t h a n  t h e  s t a t e  a n d  t h e  b u i l d i n g  t r a d e s  u n i o n s ,  a n d  if; t h e  
s t a t e  d i d  n o t  r e q u i r e  l o c a l  h i r e  i n  i t s  c o n t r a c t  w i t h  t h e  
s u c c e s s f u l  b i d d e r .  H o w e v e r ,  it i s . o u r  u n d e r s t a n d i n g  t h a t  w h e t h e r  
t h e r e  i s  a n  a g r e e m e n t  b e t w e e n  t h e  s t a t e  a n d  l a b o r  u n i o n s ,  o r  a 
c o n t r a c t  b e t w e e n  t h e  s t a t e  a n d  its c o n t r a c t o r s  r e q u i r i n g  t h e m  t o  
h i r e  u n i o n  l a b o r ,  t h e  i d e a  o f  t h e  p r o p o s a l  i s  t h a t  r e s i d e n t  h i r e  

w o u l d  b e  a  c o n d i t i o n  o f  t h e  c o n t r a c t .  T h e r e  w o u l d  s e e m  t o  b e  
l i t t l e  d i f f e r e n c e  b e t w e e n  r e q u i r i n g  t h e  c o n t r a c t o r  t o  h i r e  
r e s i d e n t s  a n d  r e q u i r i n g  t h e  u n i o n  h i r i n g  h a l l  t o  a c c e p t  o n l y  

r e s i d e n t  a p p l i c a n t s  u n d e r  e i t h e r  t h e  f e d e r a l  o r  s t a t e  
c o n s t i t u t i o n s .  C f . E n s e r c h ; R o b :s o n , T h e  N L R A  c a n n o t  p r o t e c t  t h e  

s t a t e  f r o m  a n  E n s e r c h  o r  R n h ison c h a l l e n g e  if s u c h  c o n d i t i o n s  a r e  
i m p o s e d  b y  a s t a t e  c o n t r a c t .  2j If a u n i o n  h i r i n g  h a i l  h a p p e n s  to

2/ T h e  a u t h o r i t y  c i t e d  b y  I B E W  for t h e  p r o p o s i t i o n  t h a t  u n i o n s  

m a y  d i s c r i m i n a t e  in f a v o r  o f  l o c a l  r e s i d e n t s  d o e s  n e t  i n v o l v e  s t a t e

( c o n t i n u e d ...)
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i m p o s e  a r e s i d e n t  r e q u i r e m e n t , it m a y  b e  t h a t  l o c a l  h i r e  w i l l  o c c u r  
in t h e  manner-.-suggested, b y  t h e  I B E W .  H o w e v e r , it m u s t  h a p p e n  
w i t h o u t  t h e  c o m p u l s i o n  o r  i n v o l v e m e n t  o f  t h e  s t a t e  t o  b e  n r o t a c t o d  
b y  t h e  N L R A .  ............

2. R e q u i r i n g  c o n t r a c t o r s _ t o  hire, o n l y  u n i o n  l a b o r  - a y  
constl-ruf.H. an a n t i c o m p e t i t i v e  n r a c t

--- I f - t h e  I n t e n t  of t h e  I B E W ' s  p r o p o s a l  is t h a t  A E A  
r e q u i r e  i t s - c o n t r a c t o r s  t o  h i r e  u n i o n  l a b o r  o n  "its p r o j e c t s ,  a n d  
i f  t h e  c o n t r a c t o r s  are- n o t  r e s t r i c t e d  t o  l o c a l  h i r e ,  a d i f f e r e n t  
q u e s t i o n  i s  p r e s e n t e d . -  A s  w e  o b s e r v e d  i n  o u r  J a n u a r y  1 9 9 0  o p i n i o n ,  
t h e  p r o c u r e m e n t ' C o d e , " A S  3 6 . 3 0 ,  a p p l i e s  t o  A E A  p r o j e c t s .  T h e  c o d e  
p r o h i b i t s  u n d u l y  r e s t r i c t i v e  s p e c i f i c a t i o n s  a n d  a n t i c o m p e t i t i v e  
p r a c t i c e s .  -AS 3 6 . 3 0 . 0 6 0 ( c ) ;  A S  3 6 . 3 0 . 9 2 0 ;  A S  3 6 . 3 0 . 9 3 0 .  S e e  aJLgo 
2 A A C  12.090;• 2 A A C  1 2 . 7 9 0 .  R e q u i r i n g  c o n t r a c t o r s  t o  h i r e  l a b o r  
f r o m  a p a r t i c u l a r  s o u r c e  w o u l d  s e e m  t o  o f f e n d  t h e s e  p r o v i s i o n s ,  a n d  
may, a s  w e  n o t e d ,  b e - s u b j e c t  t o  a n  E n s e r c h  c h a l l e n g e  a s  w e l l .

- • T h e  p r o c u r e m e n t  c o d e  e x e m p t s  c o l l e c t i v e  b a r g a i n i n g  
a g r e e m e n t s - f r o m  i t s  p r o v i s i o n s .  .See AS 3 6 . 3 0 . 9 9 0 ( 1 5 ) ,  e x c e p t i n g  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  f r o m  t h e  d e f i n i t i o n  o f  " s e r v i c e s ' 4. 
H o w e v e r ,  t h a t  e x e m p t i o n  is a d d r e s s e d  t o  t h e  s t a t e 1s e n t r y  i n t o  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s ,  n o t  t o  t h e  s p e c i f i c a t i o n s  w h i c h  
m a y  b e  i m p o s e d  u p o n  i t s  c o n t r a c t o r s .  V

1 /  ( . . . c o n t i n u e d )
a c t i o n .  I B E W  h a s  a l s o  c i t e d  i n  s u p p o r t  o f  i t s  p o s i t i o n  t h e  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  P u b l i c  E m p l o y e e s  L o c a l  71 
a n d  t h e  s t a t e ,  w h i c h  c a l l s  f o r  p r e f e r e n t i a l  h i r i n g  f o r  r e s i d e n t s .  
F e d e r a l  c o u r t s  h a v e  u p h e l d  r e s i d e n c y  (of n o  p a r t i c u l a r  d u r a t i o n )  
a n d  c o n t i n u e d  r e s i d e n c y  r e q u i r e m e n t s  f o r  m u n i c i p a l  p o l i c e  a n d  f i r e  
e m p l o y e e s .  s e e . q,o. M c C a r t h y  v. P h i l a d e l p h i a  c i v i l  S e r v i c e  
C o m m i s s i o n ,  424 U . S .  6 4 5  (1976) (per c u r i a m ) , S e m e  s t a t s  c o u r t s  
h a v e  u p h e l d  s u c h  r e q u i r e m e n t s  as w e l l ,  see, e . g . D e t r o i t  P o l i c e  
O f f i c e r s  A s s ' n  v. C i t y  o f  D e t r o i t ,  190 N . W .  2 a  97 (Mich. 1 9 7 1 )  ; 
E c t o r  v. C i t y  o f  T o r r a n c e ,  514 p . 2d  433 (Cal. 1 9 7 3 ) .  H o w e v e r ,  t h e  

q u e s t i o n  o f  w h e t h e r  p u b l i c  e m p l o y m e n t  i s  s u b j e c t  t o  t h e  f e d e r a l  
p r i v i l e g e s  a n d  i m m u n i t i e s  c l a u s e  h a s  b e e n  r e f e r r e d  t o  a s  u n s e t t l e d .  
I n t e r n a r ' l  O r g a n i z a t i o n  o f  M a s t e r s ,  M a t e s ,  a n d  P i l o t s ,  3 3 1  F . i d  

342, 3 4 6  (S c h  Cir. 19&9) . W e  l e a v e  to a n o t h e r  d a y  t h e  q u e s t i o n  of 
the v a l i d i t y  o f  t h e  L o c a l  7 1  c o n t r a c t  p r e v i s i o n  i n  l i g h t  o f  R o M  
a n d  F n s a  r c h . S e e  al e-:o. S t a t e  v. W v l i e . 5 1 6  ? . 2 d  143 ( A l a s k a  1 9 7 3 ) .

A /  I 3 E n  s u g g e s t s  a t  p a g e  10 o f  i t s  J a n u a r y  20, ipse, i n t e r n a l  

m e m o r a n d o m  t h a t  b e c a u s e  A E A  is i n v o l v e d  in t h e  c o n s t r u c t i o n  of 

U t i l i t y  s e r v i c e s ,  t h e  a l l o w a n c e  b y  t h e  p r o c u r e m e n t  c o d e  o f  s o l e

( c o n t i n u e d . • • )



San. P a t r i c k  M. R o d e y
P r o j e c t  l a b o r  a g r e e m e n t s

April 20, 1990
Page 5

I f  t h e  u n i o n ' s  p r o p o s a l  (s e e  M a r c h  22, 1990, l a t t e r  at  

6) c a n  b e  c o n s t r u e d "  a s  a n  a g r e e m e n t  b e t v a s n  b u i l d i n g  t r a d e s  u n i o n s  
a n d  A S A  t h a t  A E A  w i l l  r e q u i r e  u n i o n  l a b o r  o n  i t s  p r o j e c t s ,  it m a y  
a l s o  h a v e  a n t i t r u s t  c o n s e q u e n c e s .  U n i t e d  M i n e  ^'oticeys n f  
v._.P^-nninqton. 3 a i  U. S .  657 (1965), is c i t e d  i n  I B E W 1 3 J a n u a r y  30, 
1 9 9 0  m e m o r a n d u m - i n  s u p p o r t  of a n  a r g u m e n t  t h a t  u n i o n s  a r e  b r o a d l y  
e x e m p t  f r o m  t h e  ••"requirements o f  a n t i t r u s t  s t a t u t e s .  In P e n n i n g t o n  
t h e  u n i t e d  S t a t e s  S u p r e m e  c o u r t  n o t e d  t h a t  a u n i o n  is n o t  e n t i t l e d  
t o  e x e m p t i o n  f r o m  a n t i t r u s t  l a w s  if i t  e n t e r s  a n  a g r e e m e n t  w i t h  a 
g r o u p  o f  e m p l o y a r 5  t o - i m p o s e  t e r m s  a n d  c o n d i t i o n s  o f  e m p l o y m e n t  o n  
b a r g a i n i n g  - u n i t 3  n e t  c o v e r e d  b y  its c o l l e c t i v e  b a r g a i n i n g  
a g r e e m e n t ,  e v e n  w h e r e  t h e  a g r e e m e n t  c o n c e r n s  b a r g a i r . a b l e  s u b j e c t s  
s u c h  a s  w a g e s .  I d . a t  665-6. R e l y i n g  o n  s i m i l a r  r e a s o n i n g ,  t h e  
court- held'~in a l a t e r  c a s e  t h a t  a n  a g r e e m e n t  b e t w e e n  a u n i o n  a n d  
a  c o n t r a c t o r  w a s  n o t  e x e m p t  u n d e r  a n t i t r u s t  l a w 3  w h e r e  i t  e x c l u d e d  
a l l  n o n u n i o n  s u b c o n t r a c t o r s  f r o m  a p o r t i o n  of t h e  m a r k e t ,  ccnr.eii 
Co, v. p l u m b e r s  a n d  S t a a m f i t t e r s . 4 2 1  U . S .  616, 6 2 3  ( 1 975). S u c h  
a n  a g r e e m e n t  w o u l d  n o t  b e  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  
a n  e m p l o y e r ,  o r  a n  a g r e e m e n t  a m o n g  e m p l o y e e s  f o r  m u t u a l  a i d  a n d  
p r o t e c t i o n  u n d e r  A S  4 5 . 5 0 . 5 7 2 .  T h u s  s u c h  a n  a g r e e m e n t  w o u l d  r.ot 
a p p e a r  t o  b e  e x e m p t  f r o m  a n t i t r u s t  s c r u t i n y .

■ T h i 3  is n o t  t o  s u g g e s t  t h a t  w e  a r e  c e r t a i n  a n  ' a n t i t r u s t  
v i o l a t i o n  e x i s t s ;  t h e  l a w  of l a b o r  e x e m p t i o n s  to a n t i t r u s t  
l e g i s l a t i o n  c o n t i n u e s  t o  e v o l v e ,  r e n d e r i n g  a n y  m e a n i n g f u l  a d v i c e  
o n  t h e  s u b j e c t  d i f f i c u l t  a t  bas t .  C.A. H i l l s ,  A n t i t r u s t  A d v i s o r , 
sec. 1 3 . 1 3  a t  3 3 2 - 3  (3d ed. 1935). H o w e v e r ,  w e  a r a  b o u n d  to p o i n t  
o u t  t h a t  r e s t r i c t i o n s  s u c h  a s  t h o s e  p r o p o s e d  b y  IBS'# a r e  n o t  a l w a y s  
p r o t e c t e d  b y  t h e  l a b o r  e x e m p t i o n  i n  t h e  p r i v a t e  s e c t o r ,  a n d  m a y  r.oc 

b e  p r o t e c t e d  h e r e .  C o n n e l l  p r e s e n t s  r e a d y  a n a l o g y  f o r  i n t e r p r e t i n g  

s t a t e  a n t i t r u s t  a n d  p r o c u r e m e n t  c e d e  p r e v i s i o n s  c o n c e r n i n g  
a n t i c o m p e t i t i v e  p r a c t i c e s  ar.d r e s t r i c t i v e  s p e c i f i c a t i o n s .

T h e  f a c t  t h a t  s u b c o n t r a c t i n g  is a m a n d a t o r y  s u b j e c t  o f  
b a r g a i n i n g  in t h e  p r i v a t e  s e c t o r  h a s  n o  b e a r i n g  h e r e ,  w h e r e  t h e r e  
is n o  s t a t e  b a r g a i n i n g  u n i t  w h o s e  w o r k  is t o  b e  c o n t r a c t e d  out. 
s e e  I 3 E W  M a r c h  22, 1 9 9 0  l e t t e r  a t  6. ^

3. S B 5 2 9  w i l l  h a v e  n o  ir.nqot on l o c a l  h i r e; it .1? n o t
c l o a r  t h a t  i t  i s  n e c e s s a r y  f o r  - i n v  o - ^ h . q r

4/ ( . . . c o n t i n u e d )
s o u r c e  c o n t r a c t s  f o r  t h e  p r o c u r e m e n t  o f  u t i l i t y  s e r v i c e s  a p p l i e s .  

2 A A C  1 2 . 4 1 0 ( d ) ( 4 ) .  T h i s  r e g u l a t i o n  is c l e a r l y  i n t e n d e d  tc a p p l y  

re o b t a i n i n g  e l e c t r i c i t y ,  t e l e p h o n e ,  a n d  o t h e r  u t i l i t y  S e r v i c e s  

u s u a l l y  d e l i v e r e d  b y  m o n o p o l i e s ,  n o t  to t h e  c o n s t r u c t i o n  o f  u t i l i t y  

f a c i l i t i e s .
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S B  5 2 9  w o u l d  e x e m p t  p r e h i r a  a g r e e m e n t s  w i t h  t h e  b u i l d i n g  
t r a d e s  ( a g r e e m e n t s  b e t w e e n  u n i o n s  a n d  e m p l o y e r s  e n t e r e d  i n t o  b e f o r e  

a w o r k f o r c e  i s  h i r e d )  f r o m  t h e  u n f a i r  l a b o r  p r a c t i c e s  p r o h i b i t e d  

b y  A S  2 3 . 4 0 , 1 1 0 .  S u c h  a g r e e m e n t s  a r e  p e r m i t t e d  u n d e r  t h a  N L R A  f o r  
t h e  c o n s t r u c t i o n  i n d u s t r y .

: . . A  p u b l i c  e m p l o y e r  m a y  v o l u n t a r i l y  r e c o g n i z e  a l a b o r
o r g a n i s a t i o n  a s  t h e  e x c l u s i v e  r e p r e s e n t a t i v e  o f  a u n i t  o f  i t s  
e m p l o y e e s , .  - A S  2 2 . - 4 0 . 1 0 0 (d) . T h e  A L R A  m a y  a p p r o v e  s u c h  a n  
a r r a n g e m e n t  if it is a b l e  t o  v e r i f y  t h e  m a j o r i t y  s t a t u s  o f  t h e  
l a b o r  o r g a n i z a t i o n .  2 A A C  1 0 . 1 3 0 .  " S B  5 2 9  w o u l d  n o t  a l t e r  t h i s  
r e q u i r e m e n t ,  as i t  m e r e l y  p r e v e n t s  t h e  i m p o s i t i o n  o f  s a n c t i o n s  on  
a n  - e m p l o y e r  f o r  e n t e r i n g  i n t o  a n  a g r e e m e n t  b e f o r e  s u c h  a 
d e t e r m i n a t i o n  is m a d e .  T h e  l e g i s l a t i o n  w o u l d  n o t  p r o t e c t  t h e  s t a t e  
f r o m  c o n s t i t u t i o n a l  litigation, if a  r e s i d e n t  h i r e  r e q u i r e m e n t  w e r e  
c h a l l e n g e d .  I t  w o u l d  l i k e l y  b e  l i t t l e  u s e d ,  g i v e n  A S  3 d . 1 5 . 0 1 0 .

 -  S B  5 2 9  w o u l d  n o t  c o n v e r t  r e c r u i t i n g ,  s e l e c t i o n ,  a n d
h i r i n g  i n t o  a  m a n d a t o r y  s u b j e c t  o f  b a r g a i n i n g .  S e e  I D E W  J a n u a r y  
30,- 1 9 9 0  m e m o r a n d u m  a t  24. W h i l e  it is t r u e  t h a t  t h e  N L R A  h a s  
i n s t r u c t i v e  v a l u e ,  a n d  t h a t  t h e  A L R A  w i l l  give, g r e a t  w e i g h t  to 
r e l e v a n t  N a t i o n a l  L a b o r  R e l a t i o n s  B o a r d  (NLR3) d e c i s i o n s  w h e n  
d e t e r m i n i n g  u n f a i r  l a b o r  p r a c t i c e  c a s e s  (2 A A C  10.250(c))', i t  d e e s  
n o t  f o l l o w  t h a t  in a l l  m a t t e r s  it is a n  a p p r o p r i a t e  i n t e r p r e t i v e  
g u i d e  f o r  P E R A .  I n  p a r t i c u l a r ,  h i r i n g ,  r e c r u i t i n g ,  s e l e c t i o n ,  a n d  
c l a s s i f i c a t i o n  o f  e m p l o y e e s  a r G  c r i t i c a l  c o m p o n e n t s  o f  A J a s k a ' s  
c o n s t i t u t i o n a l l y  m a n d a t e d  m e r i t  s y s t e m ,  a n d  a r e  a m o n g  t h e  " g e n e r a l  
p o l i c i e s  d e s c r i b i n g  t h e  f u n c t i o n  a n d  p u r p o s e  o f  a p u b l i c  e m p l o y e r , "  
n o t  r e c o g n i s e d  b y  t h e  N L RA, a n d  e x c e p t e d  f r o m  t h o s e  w a g e s ,  h o u r s ,  

a n d  w o r k i n g  c o n d i t i o n s  r e q u i r e d  t o  b e  c o l l e c t i v e l y  b a r g a i n e d  u n d e r  
PERA. A S  2 3 . 4 0 . 2 5 0 ( 8 ) ,  S e e  a l s o  O r d e r  a n d  D e c i s i o n  N o .  1 1 0  
( A l a s k a  L a b o r  R e l a t i o n s  A g e n c y ,  A u g u s t  26, 1SS7) . ±J

Y o u  m a y  w i s h  t o  c o n s u l t  w i t h  t h e  d e p a r t m e n t :  o f
a d m i n i s t r a t i o n ' s  d i v i s i o n  o f  l a b o r  r e l a t i o n s  a s  t o  a n y  p o l i c y  

i m p l i c a t i o n s  of t h e  b i l l .  T h e r e  s e e m  t o  b e  n o  l e g a l  i s s u e s  o t h e r  
t h a n  t h o s e  m e n t i o n e d  a b o v e .

±/ T h e  s t a t e ' s  c o n t r a c t s  w i t h  L o c a l  71 d c  a l l o w  f o r  t h e  u s e  or 

t h e i r  h i r i n g  h a l l ,  in r e c o g n i t i o n  t h a t  t h e  p o s i t i o n s  L o c a l  7 i * s  

m e m b e r s  h o l d  h a v e  n e t  l e n t  t h e m s e l v e s  to t r a d i t i o n a l  m e r i t  s y s t e m  

r e c r u i t i n g  a n d  s e l e c t i o n  d e v i c e s .  H o w e v e r ,  t h e  u s e  o f  t h o  h i r i n g  

h a l l  r e m a i n s  a p e r m i s s i v e  s u b j e c t .
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S m e a r y  a n d  a d d i t i o n a l  c omments.

I n  s u m m a r y ,  w e  c a n n o t  a s s u r e  y o u  t h a t  A E A  (or a n y  o t h e r  
s t a t e  a g e n c y )  c a n  e n t e r  i n t o  an a g r e e m e n t ,  e i t h e r  w i t h  c o l l e c t i v e  
b a r g a i n i n g  r e p r e s e n t a t i v e s  o r  w i t h  c o n t r a c t o r s ,  l i m i t i n g  l a b o r  on 
i t s  p r o j e c t s  t o  r e s i d e n t s ,  w i t h o u t  b e i n g  s u b j e c t  t o  a n  E nse.r-h o r  
R o b i s o n  c h a l l e n g e .  I f  r e s i d e n t  h i r e  r e q u i r e m e n t s  a r e  o m i t t e d  f r o m  
s u c h  a g r e e m e n t s ,  A E A  c a n  (a) e n t e r  i n t o  c o l l e c t i v e  b a r g a i n i n g  
• a g r e e m e n t s  a n d  t h e r e b y  a c q u i r e  i t s  o w n  w o r k  f o r c e ,  a l t h o u g h  its u s e  
of s u c h  a f o r c e  f o r  c o n s t r u c t i o n  o f  p u b l i c  w o r k s  m a y  b e  r e s t r i c t e d  
b y  A S  3 5 * 1 5 . 0 1 0  o r  (b) e n t e r  i n t o  a g r e e m e n t s  w i t h  l a b o r  u n i o n s  t h a t  

it w i l l  r e q u i r e  i t s  c o n t r a c t o r s  t o  h i r e  u n i o n  l a b o r ,  a l t h o u g h  t h i s  
n a y  c o n s t i t u t e  a v i o l a t i o n  e i t h e r  o f  t h e  p r o c u r e m e n t  c o d e  o r  
a n t i t r u s t  l e g i s l a t i o n .

A n o t h e r  o p t i o n  n o t  f u l l y  a d d r e s s e d  in I B E W  s p r o p o s a l s  
( a l t h o u g h  i t  m a y  b e  w h a t  t h e y  h a d  i n  m i n d  w h e n  t h e y  w r o t e ” t h e i r  
M a r c h  22, 1 9 9 0  l e t t e r  t o  you) is a p r o j e c t  l a b o r  a g r e e m e n t  i n  w h i c h  
t h e  o w n e r  o f  a p r o j e c t  a g r e e s  w i t h  a u n i o n  o r  g r o u p  o f  u n i o n s  as 
t o  t h e  t e r m s  - a n d  c o n d i t i o n s  o f  e m p l o y m e n t  w h i c h  w i l l  g o v e r n  t h e  
r e l a t i o n s h i p  b e t w e e n  l a b o r  a n d  t h e  c o n t r a c t o r s  o n  a p r o j e c t ,  
i n c l u d i n g  t h e  r e q u i r e m e n t  t h a t  a l l  h i r i n g  b e  d o n e  t h r o u g h  t h e  
u n i o n s ’ h i r i n g  h a l l ( s ) , S u c h  a n  a r r a n g e m e n t  w a s  a p p r o v e d  b y  the. 
M a s s a c h u s e t t s  C o m m i s s i o n e r  of T,abor f o r  t h e  B o s t o n  H a r b o r  c l e a n­
u p  p r o j e c t  o n  t h e  t h e o r y  t h a t  a n o  s t r i k e /  n o  j u r i s d i c t i o n a l  
d i s p u t e  a g r e e m e n t  b y  t h e " u n i o n  f o r  t h e  10 y e a r  d u r a t i o n  o f  t h e  

p r o j e c t  w a s  i n  t h e  p u b l i c  i n t e r e s t .  35 C o n s t r u c t i o n  L a b o r  R e s t .  
1 2 5 4  ( F e b r u a r y  28, 1 9 9 0 ) .  W e  a r e  n o t  f a m i l i a r  w i t h  t h e
M a s s a c h u s e t t s  p r o c u r e m e n t  code, b u t  w e  w o u l d  o b s e r v e  t h a t  u n d e r  
A l a s k a ' s  p r o c u r e m e n t  c o d e  (whi c h  Is i n t e r p r e t e d  b y  r e g u l a t i o n s  i n  
t h e  d e p a r t m e n t  o f  a d m i n i s t r a t i o n ,  n o t  d e p a r t m e n t  o f  l a b o r  r u l i n g s ) ,  
s u c h  a n  a g r e e m e n t  is n o t  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  a n d  
t h u s  A E A  w o u l d  h a v e  t o  p u t  t h e  p r o j e c t  l a b o r  a g r e e m e n t  its-elf o u t  
to bid. I n  a d d i t i o n ,  r e s i d e n t  h i r e  c o u l d  n o t ,  u n d e r  R n h l s q n  a n d  

E n s e r c h , b e  a c o n d i t i o n  o f  s u c h  a l a b o r  a g r e e m e n t ,  W e  m u s t  a l s o  
p o i n t  o u t  t h a t  t h e  B o s t o n  H a r b o r  a g r e e m e n t  h a s  b e e n  c h a l l e n g e d  in  
f e d e r a l  d i s t r i c t  c o u r t  o n  t h e  g r o u n d s  t h a t  i t  is a n t i c o m p e t i t i v e ,  
a v i o l a t i o n  o f  a n t i t r u s t  laws, o f  v a r i o u s  p r o v i s i o n s  o f  t h e  h l r a ,  
t h a  E m p l o y e e  R e t i r e m e n t  I n c o m e  S e c u r i t y  A c t  ( E R I S A ) , a n d  of t h e  
e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  g u a r a n t e e s  o f  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  36 C o n s t r u c t i o n  L a b o r  Kep t ,  3 ( M a r c h  7, 1 9 9 0 ) .  T h e  
c h a l l e n g e r s  a l s o  d i s p u t e  the r u l i n g  t h a t  t h e  a g r e e m e n t  is in t h e  
p u b l i c  i n t e r e s t ,  c l a i m i n g  that it w i l l  i n c r e a s e  t h e  c o s t  o f  t h e  
p r o j e c t .  Id.
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P l e a s e  a d v i s e  u s  it w e  c a n  b e  o f  a n v  f u r t h e r  a s s i s t a n c e  
i n  t h i s  m a t t e r .

S i n c e r e l y  y o u r s ,

- D O U G L A S  B. B A I L Y  .
A T T O R N E Y  G E N E R A ^ / v  /

s y j
Katfhleen S t r a s b & u q h  

A s s i s t a n t  A t t o r n e y ,  G e n e r a l
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P r o j e c t  l a b o r  a g r e e m e n t s

In ou r  m e m o r a n d u m  o f a d v i c e  d a t e d  J a n u a r y  19, 1990, we 
a d v i s e d  y o u  th a t the s ta te p r o c u r e m e n t  act p r o b a b l y  p r o h i b i t e d  the 
A l a s k a  E n e r g y  A u t h o r i t y  (AEA) f r o m  e n t e r i n g  in t o a p r o j e c t  l a b o r  
a g r e e m e n t  w i t h  a u ni o n .  We  f u r t h e r  n o t e d  chat su ch  an a g r e e m e n t  
w o u l d  be v u l n e r a b l e  to c o n s t i t u t i o n a l  attack.

W e  h a v e  s i n c e  r e v i e w e d  a m e m o r a n d u m  p r e p a r e d  by l e g a l  
c o u n s e l  for th e I n t e r n a t i o n a l  B r o t h e r h o o d  o f  E l e c t r i c a l  W o r k e r s  
(IBEW) w h i c h  was  a p p a r e n t l y  d r a f t e d  in r e s p o n s e  to ou r  m e m o r a n d u m  
o f  J a n u a r y  19th. N o t h i n g  in the I B E W  m e m o r a n d u m  has  p e r s u a d e d  us 
to r e v i s e  o u r  o p i n i o n s  in the m e m o r a n d u m  o f  J a n u a r y  19th.

As w e  u n d e r s t a n d  the c o n c e p t  o f  a p r o j e c t  l a bo r  
a g r e e m e n t ,  it is an a g r e e m e n t  w h e r e  a p r i m e  c o n t r a c t o r  a g r e e s  to 
u s e  o n l y  o r g a n i z e d  labor on the c o n s t r u c t i o n  of a p a r t i c u l a r  
p r o je ct . In this case, the A E A  w o u l d  s i g n  a p r o j e c t  l a b o r  
a g r e e m e n t  w it h, fo r  exampl e,  IBEW. T h e n  A E A  w o u l d  r e q u i r e  e v e r y  
c o n t r a c t o r  on a p a r t i c u l a r  p r o j e c t  to p r o c u r e  its l a b o r  force f r o m  
IBEW. T h e  d i f f i c u l t y  w h i c h  A E A  has in e x e c u t i n g  a n d  i m p l e m e n t i n g  
such  an a g r e e m e n t  is twofold.

T h e  s t a t e  p r o c u r e m e n t  act  a n d  its e n a b l i n g  r e g u l a t i o n s  
s p e c i f i c a l l y  p r o h i b i t  the use  of  s p e c i f i c a t i o n s  or c o n t r a c t  t er ms  
an d  c o n d i t i o n s  t h a t  limit c o m p e t i t i o n  or r e q u i r e  p r o c u r e m e n t  f r o m  
a sole  s o u r c e  u n l e s s  no o t h e r  d e s c r i o c i o n  or reouirem.ents w i l l  
su ff ice . A S  3 6 . 3 0 . 0 6 0  (c) ; 2 A A C  12.0 90.  Th e A E A  w o u l d  h a v e  to 
d e m o n s t r a t e  that r e q u i r i n g  p r o s p e c t i v e  c o n t r a c t o r s  to u s e  o r g a n i z e d  
la bo r w a s  the o n l y  a v a i l a b l e  m e a n s  to a s s u r e  Che c o n s t r u c t i o n ,

In d i s c u s s i n g  the s t ate  p r o c u r e m e n t  act, the I B E W  
m e m o r a n d u m ,  h o w e v e r ,  c o n f u s e d  the c o n c o p c  o f p r o j e c t  l a b o r  
a g r e e m e n t s  w i t h  c o n t r a c t s  for c o n s t r u c t i o n .  W h i l e  t h er e is 
a b u n d a n t  c a s e  l a w  e n d o r s i n g  the use  of c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t s  b e t w e e n  labor a n d  an e m p l o y e r ,  chat 
case law does n o t  s o l v e  o u r  p r o b l e m  u n d e r  the s ta te
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p r o c u r e m e n t  act. In the la tt e r  c i r c u m s t a n c e s  , w e  are d e a l i n g  w i t h  
the s ta te as o w n e r  -- n o t as emp lo y er . _1/ O b v i o u s l y ,  the c o n c e r n s  
w e  m e n t i o n  h e r e  c o u l d  be s o l v e d  if the l e g i s l a t u r e  a m e n d e d  the 
p r o c u r e m e n t  law.

Our  s e c o n d  c o n c e r n  p o s e s  an e v e n  b i g g e r  pr obl em . In our
view, an  a r r a n g e m e n t  that w o u l d  li mi t p o t e n t i a l  b i d d e r s  to a
p a r t i c u l a r  l ab or  a g r e e m e n t  is q u i t e  v u l n e r a b l e  to a c o n s t i t u t i o n a l  
attack. In 3 i d l e  v. E a s e i e h  A l a s k a  C u n s L r u c t i o n ,  I n t . , No, 3539 
( A la sk a S u p r e m e  Court, D e c e m b e r  18, 1989), the "A las ka' Su pre me C ou rt  
s t r u c k  d o w n  the R e g i o n a l  P r e f e r e n c e  L a w  b e c a u s e  it a t t e m p t e d  to 
fa vo r o ne  e c o n o m i c  g r o up  ov er  another.

The  I B E W  m e m o  s u g g e s t s  tha t a p r o j e c t  la bor  a g r e e m e n t  
b e t w e e n  the s t a t e  a n d  a u n i o n  w h o s e  a d m i n i s t r a t i v e  ru le s p r e f e r  
s t at e r e s i d e n t s  w o u l d  a v o i d  the c o n s t i t u t i o n a l  p r o b l e m s  of the
past. W h i l e  the m e m o  c it es  fe d e r a l  ca s e l a w  that has e n d o r s e d  the
U 3 e  o f  r e s i d e n t  h i r e  t h r o u g h  p r o j e c t  l ab or  a g r e e m e n t s ,  those cases 
de al t w i t h  p r i v a t e  c o n t r a c t o r s  -- no t w i t h  the s tat e or a p o l i t i c a l  
s u b d i v i s i o n  as c on tr ac to r.  The m e m o  does not he l p us deal w i t h  the 
p r o b l e m s  u n d e r  A l a s k a  c o n s t i t u t i o n a l  law. In fact, g i v e n  the 
E n s e r c h  dec is i on , we  q u e s t i o n  w h e t h e r  an y set of facts w o u l d  
s a t i s f y  the e q u a l  p r o t e c t i o n  p r o b l e m  w i t h  p r o j e c t  l a bo r  a g r e e m en ts .  
2 1
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1/ W e  n o t e  that AS 3 6 . 3 0 . 9 9 5 ( 1 5 )  s p e c i f i c a l l y  e x c l u d e s  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t s  an d e m p l o y m e n t  c o n t r a c t s  f r o m  the d e f i n i t i o n  
of " s e r v i c e s , "  We  r e a d  that e x e m p t i o n  to a p p l y  to the s tat e in its 
rol e of em plo y er , i.e., the s tat e p r o c u r e m e n t  act w o u l d  not a p p l y  
vis a v i s  the st ate  as e m p l o y e r  and e.g.. the A l a s k a  S t a t e  
E m p l o y e e s  A s s o c i a t i o n .

2 / Q u i t e  a p a rt  fr o m the legal is s ue s d i s c u s s e d  h e r e , the d e c i s i o n  
to l im it  p o t e n t i a l  b i d d e r s  to a p a r t i c u l a r  la bor  a r r a n g e m e n t  is a 
p o l i c y  is sue chat is b e t t e r  s u i t e d  for L e g i s l a t i v e  a c t i o n  than 
i n d i v i d u a l  a g e n c y  a g r e e me nt s.
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Y o u  h a v e  a s k e d  two q u e s t i o n s :  w h e t h e r  the A l a s k a  E n o r g y
A u t h o r i t y  (AEA) m a y  n e g o t i a t e  an d e x e c u t e  a p r o j e c t  la bor a g r e e m e n t  
w i t h  one  or m o r e  u n io ns , a n d  w h e t h e r  the a u t h o r i t y  m a y  t h e n  
r e q u i r e ,  as a c o n t r a c t  c o n d i t i o n ,  that the s u c c e s s f u l  b i d d e r  o n a 
c o n s t r u c t i o n  p r o c u r e m e n t  o p e r a t e  w i t h i n  the t erm s of the p r o j e c t  
l a bo r a g r e e m e n t .  W h i l e  the a u t h o r i t y  m a y  e x e c u t e  c o n t r a c t s  fo r  
c o n s t r u c t i o n  o f  p o w e r  p r o j e c t s ,  it p r o b a b l y  c a m m i  e x e c u t e  a 
p r o j e c t  l a b o r  a g r e e m e n t  that p r e f e r s  the h i r e  of  e m p l o y e e s  w h o  are 
m e m b e r s  o f  a l a b o r  un io n.

Th e a u t h o r i t y  h as  the p o w e r  to c o n t r a c t  for th e c o n­
s t r u c t i o n  o f  a p o w e r  p r o j e c t  a n d  "to e n t e r  i n t o  c o n t r a c t s  or 
a g r e e m e n t s  w i t h  r e s p e c t  to the e x e r c i s e  of  a n y  of its p o w e r s . . . ,’1 
A S  4 4 . 8 3 . 0 8 0 ( 1 0 ) ,  4 4 . 8 3 . 0 3 0 ( 1 4 ) .  P r e s u m a b l y ,  th e a u t h o r i t y  m a y  
e n t e r  i n t o  a p r o j e c t  l a bo r a g r e e m e n t  w i t h  one or m o r e  u n i o n s  u n l e s s  
a g e n e r a l  p r o h i b i t i o n  e x i s t s  fo r al l  s t a t e  a g e n c i e s .

I h a v e  e x a m i n e d  f e d e r a l  arid s t a t e  l a b o r  law. T i t l e  29 
of the U n i t e d  S t a t e s  C o d e  A n n o t a t e d  a n d  T i t l e  23 of  the A l a s k a  
S t a t u t e s  ar e s i l e n t  o n  this q u e s t i o n .  T h e  s t a te  p r o c u r e m e n t  act, 
h o w e v e r ,  is not.

T h e  p r o c u r e m e n t  o f  c o n s t r u c t i o n  o f s ta t e f a c i l i t i e s  -- 
i n c l u d i n g  p r o j e c t s  by  the a u t h o r i t y  -- is g o v e r n e d  by A S  36.30. 
Th a  c o m m i s s i o n e r  of the d e p a r t m e n t  of  a d m i n i s e r a  Lion is r e s p o n s i b l e  
for a d o p t i n g  r e g u l a t i o n s  g o v e r n i n g  the p r e p a r a t i o n ,  r ev is i o n ,  an d 
c o n t e n t  of s p e c i f i c a t i o n s  for c o n s t r u c t i o n  r e q u i r e d  by  an agenc y.  
AS 3 6 . 3 0 . 0 6 0 ( a ) ,  T h e  s p e c i f i c a t i o n s  r e q u i r e d  by the a g e n c y  " mu se  
p r o m o t e  o v e r a l l  e c o n o m y  for  the p u r p o s e s  i n t e n d e d  and e n c o u r a g e  
c o m p e t i t i o n  in s a t i s f y i n g  the s t a t e ' s  ne e d s ,  and  m a y  not be u n d u l y  
r e s c r i c c i v e ." A S 3 6 . 3 0 . 0 6 0 ( c ) .  Not o n l y  is c o m p e t i t i o n  e n c o u r a g e d  
in s tat e p r o c u r e m e n t s  bu t a n t i c o m p e t i t i v e  p r a c t i c e s  are s t r i c t  is* 
f o r b i d d e n  a n d  m a v  s u b j e c t  an o f f e r o r  o r  b i d d e r  to p r o s e c u t i o n  of 
a class C fe lo n y!  AS 3 6 . 3 0 . 9 2 0 ;  AS 3 6 . 3 0 . 9 3 0 ( 2 ) .
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The c o m m i s s i o n e r  has i m p l e m e n t e d  AS  36.30, in part, bv  
a d o p t i n g  r e g u l a t i o n s  that

(1) p r o h i b i t  the use of s p e c i f i c a t i o n s  chat  ha v e "the 
e ff e c t  of  e x c l u s i v e l y  r e q u i r i n g  a p r o p r i e t a r y  ... 
c o n s t r u c t i o n  item, or p r o c u r e m e n t  f r o m  a sole sour ce,  
u n l e s s  n o  o t h e r  m a n n e r  of d e s c r i p t i o n  w i l l  s u f f i c e , "  2 
A A C  12.090;

(2) p r o h i b i t  the u s e  o f c o n t r a c t  t cr ma a n d  c o n d i t i o n s  
that " h a v e  the e f f e c t  of u n n e c e s s a r i l y  l i m i t i n g  c o m p e­
ti t i o n  or e x c l u s i v e l y  r e q u i r i n g  a ’ p r o p r i e t a r y  ... 
c o n s t r u c t i o n  i t e m  or p r o c u r e m e n t  f r o m  a s ol e s o u r c e  
u n l e s s  n o  o t h e r  r e q u i r e m e n t s  w i l l  s u f f i c e , "  2 A A C  12. 
790.

A  r e q u i r e m e n t  th at  the s u c c e s s f u l  b i d d e r  on a p r o c u r e m e n t  
c o n t r a c t  h i r e  its l a b o r  f o r c e  f r o m  a s i n g l e  s o u r c e  w o u l d  a p p e a r  to 
c o m e  w i t h i n  Che s t a t u t o r y  a n d  r e g u l a t o r y  p r o h i b i t i o n s  c o n t a i n e d  in 
A S  3 6 . 3 0 . 0 6 0 ,  AS  3 6 . 3 0 . 9 3 0 ( 2 ) ,  2 A A C  12.090, a n d  2 A A C  12.790. A  
s p e c i f i c a t i o n  or c o n t r a c t  t e r m  of this n a t u r e  w o u l d  o n l y  b e  
p e r m i s s i b l e  u p o n  a s h o w i n g  that n o  o t h e r  m a n n e r  of d e s c r i p t i o n  a n d  
n o  o t h e r  r e q u i r e m e n t  w o u l d  suffi ce.  2 A A C  1.2,090, 2 A A C  12,790. 
M a k i n g  this s h o w i n g  c o u l d  p r o v e  to be a v e r y  h e a v y  if no t  
i m p o s s i b l e  -- b u r d e n  for  the aut ho ri ty .

A n  a r r a n g e m e n t  chat w o u l d  li mit p o t e n t i a l  b i d d e r s  to a 
p a r t i c u l a r  l ab or  a g r p p m o n r  is also v u l n e r a b l e  to a c o n s t i t u t i o n a l  
at ta ck . In the r e c e n t  c as e of S tat e v. E n s e r c h  A l a s k a  
C o n s t r u c t i o n ,  I n c . , No. 35 39  (Al ask a S u p r e m e  Courc^ D e c e m b e r  18," 
1989) the A l a s k a  S u p r e m e  C o u r L  b l i u u k  do wn  on  6 d u a l  p r o t e c t i o n  
r o u n d s  the R e g i o n a l  P r e f e r e n c e  Law, a st a t u t e  r e q u i r i n g  l oc al h i r e  
or p u b l i c l y  f u n d e d  p r o j e c t s  c o n s t r u c t e d  in e c o n o m i c a l l y  d i s t r e s s e d  

areas. M a n y  f e a t u r e s  of the p r o p o s e d  a r r a n g e m e n t  r e s e m b l e  th os e  
of  the E n s e r c h  case.

A E A  w o u l d  g i v e  a p r e f e r e n c e  to (or im po se  an a b s o l u t e  
r e q u i r e m e n t  on) c o n t r a c t o r s  on its p r o j e c t s  wh o  e m p l o y e d  u n i o n  
labor. P r e s u m a b l y ,  the r a t i o n a l e  for such a p r e f e r e n c e  is that 
u n i o n i s e d  labor is b e t t e r  p a i d  a n d  p r o t e c t e d  chan n o n u n i o n  labor, 
a n d  that this is a s o c i a l  a n d  e c o n o m i c  b e n e f i t  tc the s tat e w h i c h  
o u t w e i g h s  the e m p h a s i s  p l a c e d  in p u b l i c  c o n t r a c t i n g  on g e t t i n g  the 
be st  price.

The  c o ur t  in E n s e r c h  r e j e c t e d  a s i m i l a r  g o a l  u n d e r  the 
R e g i o n a l  P r e f e r e n r p  Law, 'L'he f.r.uo ha d  a rg u e d  than, by c o n f e r r i n g  
an e c o n o m i c  b e n e f i t  on  tho r e s i d e n t s  of  a p a r t i c u l a r  region," 
u n e m p l o y m e n t  w o u l d  be r e d u c e d  and the s o c i a l  h a r ms  r e s u l t i n g  "from 
c h r o n i c  u n e m p l o y m e n t  c o u l d  be rpmerlied. E n s e r c h .  alip  op. a t 29. 
W h i l e  s u c h  go als w e r e  im po rt an t,  they c o u l d  no t be a c h i e v e d  b y  the
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d i s p a r a t e  t r e a t m e n t  of  u n e m p l o y e d  w o r k e r s  in a n o t h e r  re gi on . Id., 
at 30. 1/

A r g u a b l y ,  s i n c e  all p r o s p e c t i v e  c o n t r a c t o r s  w o u l d  be 
r e q u i r e d  to h i r e  u n i o n  labor, th ey  w o u l d  not be t r e a t e d  d i f f e r e n t l y  
at l e a s t  as to c o m p e t i t i o n  a m o n g s t  th e m s e l v e s .  H ow ev e r ,  if a 
c o n t r a c t o r  has  n o  e x i s t i n g  r e l a t i o n s h i p  w i t h  the trade u n i o n s  or 
u n i o n  s u b c o n t r a c t o r s ,  t h e y  m a y  be d i s a d v a n t a g e d .

C o n s t r u c t i o n  w o r k e r s  not  c u r r e n t l y  m e m b e r s  of u n i o n s  
w o u l d  be r e q u i r e d  to o b t a i n  m e m b e r s h i p  in o r d e r  to be e m p l o y e d  on 
a p r o j e c t  w h e n  the b i d  is u l t i m a t e l y  a w a rd ed . A s s u m i n g  tha t 
e m p l o y m e n t  m u s t  b e  o b t a i n e d  t h r o u g h  a h i r i n g  hall, a n d that  some 
sort o f  s e n i o r i t y  s y s t e m  w e r e  in f o r c e  for r e f e r r a l s ,  n o n u n i o n  
w o r k e r s  w o u l d  at a m i n i m u m  be d e l a y e d  in o b t a i n i n g  w o rk , if not  
f o r e c l o s e d  a l t o g e t h e r .  T h i s  r e s u l t  is a c c e p t a b l e  in the p r i v a t e  
sector. Ho we ve r,  it m a y  no t b e a c c e p t a b l e  w h e r e  o c c a s i o n e d  by  
g o v e r n m e n t  action.

H a v i n g  d e t e r m i n e d  that the r i g h t  to e n g a g e  in an e c o n o m i c  
e n d e a v o r  is an  i m p o r t a n t  right, the A l a s k a  S u p r e m e  C o u r t  t ak es a 
d i m  v i e w  o f  g o v e r n m e n t  a c t i o n  w h i c h  f a v o r s  one e c o n o m i c  g r o u p  o v e r  
an o t h e r .  E n s e r c h , sl ip  op. at 27 a n d  30. In E n s e r c h , the c o u r t  
c o n c l u d e d  th a t f a v o r i n g  o n e  g r o u p  o f  s i m i l a r l y  s i t u a t e d  w o r k e r s  
o v e r  a n o t h e r  wa s  n o t  a l e g i t i m a t e  goal.

C O N C L U S I O N

Th e A l a s k a  E n e r g y  A u t h o r i t y  ha s the p o w e r  to e n t e r  i n t o  
p r o j e c t  l a b o r  a g r e e m e n t s  as long  as t h e y  do no t  c o n f l i c t  w i t h  the 
l a n g u a g e  ?.nd i n t e n t  of laws g e n e r a l l y  a p p l i c a b l e  to s t a t e  a g e n c i e s .  
A  p r o j e c t  l ab or  a g r e e m e n t  that r e q u i r e d  a p r o j e c t  c o n t r a c t o r  to 
h i r e  e m p l o y e e s  d i r e c t l y  f r o m  one s o u r c e  -- that is, a l a b o r  u n i o n  - 
- w o u l d  p r o b a b l y  d i s c o u r a g e  c o m p e t i t i o n  a n d  be o v e r l y  r e s t r i c t i v e .  
S u c h  a c o n t r a c t  t e r m  w o u l d  be p e r m i s s i b l e  u n d e r  the s t a t e  
p r o c u r e m e n t  a c t  o n l y  if the a u t h o r i t y  c o u l d  d e m o n s t r a t e  that it h a d  
no o t h e r  a l t e r n a t i v e .  E v e n  if the a g r e e m e n t  s u r v i v e d  a c h a l l e n g e  
u n d e r  the s t a t e  p r o c u r e m e n t  act, it w o u l d  s t i l l  be c o n s t i t u t i o n a l l y  
v u l n e r a b l e  w h e r e  it p r e f e r r e d  one g r o u p  of l a b o r e r s  o v e r  a n o th er .

C E J / j d s

1/ E v e n  if w e  a s s u m e  the goa l of  p r o t e c t i n g  l a b o r  bv
e n s u r i n g  b e t t e r  wa ges , this go a l is a l r e a d y  b e i n g  s e r v e d  bv 
e x i s t i n g  p r e v a i l i n g  w a g e  L e g i s l a t i o n  such  as the L i t t l e  D a v i s - B a c o n  
Act, AS  36.05.
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1 0 1  E a s t  S w a n s o n  A v e n u e  
W a s i l l a  A K  9 9 6 8 7

I I  E  e  F  I V  r  j i

W i l l i a m  S p e n c e r
A s s o c i a t e d  B u i l d e r s  a n d  C o n t r a c t o r s ,  Inc.
7 2 9  - 1 5 t h  S t r e e t  N. W .
W a s h i n g t o n  D C  2 0 0 0 5

H e n r y  S p r i n g e r
A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  o f  A l a s k a  
P 0  B o x  2 4 0 6 0 9  
A n c h o r a g e  A K  9 9 5 0 4

Re: A B C  e t  al. vs. C i t y  o f  S e w a r d  a n d  I B E W  L o c a l  1 5 4 7
U n i t e d  S t a t e s  D i s t r i c t  C o u r t  No. A 9 1 - 0 0 1  C i v i l  
O u r  F i l e  1 5 2 0 0 - 0 0 4

G e n t l e m e n :

W e  e n c l o s e  h e r e w i t h  a c o p y  o f  t h e  c o m p l a i n t  f i l e d  w i t h  t h e  
D i s t r i c t  C o u r t  in t h i s  m a t t e r  o n  W e d n e s d a y ,  J a n u a r y  2, 199 1 .  
H e l e n e  A n t e l ,  a t t o r n e y  f o r  t h e  I B E W  L o c a l  1 5 4 7  a c c e p t e d  s e r v i c e  o n  
b e h a l f  o f  t h e  IBE W .  T h e  C i t y  o f  S e w a r d  w a s  s e r v e d  b y  c e r t i f i e d  

m a i l  o n  J a n u a r y  3, 1 9 9 1 .  W e  d o  n o t  a n t i c i p a t e  a n y  c h a l l e n g e
r e g a r d i n g  s e r v i c e  o r  j u r i s d i c t i o n .

A l s o  e n c l o s e d  is a J o i n t  M o t i o n  f o r  E x p e d i t e d  S t a t u s  
C o n f e r e n c e .  T h e  M o t i o n  s e t s  f o r t h  d a t e s  f o r  t h e  b r i e f i n g  s c h e d u l e  
i n  t h i s  m a t t e r ,  as a g r e e d  b e t w e e n  t h e  p a r t i e s .  A c c o r d i n g  t o  t h e  
s c h e d u l e ,  o u r  o p e n i n g  m o t i o n  a n d  m e m o r a n d u m  a r e  d u e  W e d n e s d a y ,  
J a n u a r y  23; t h e  o p p o s i t i o n  m e m o r a n d a  a r e  d u e  W e d n e s d a y ,  F e b r u a r y  
18; a n d  o u r  r e p l y  m e m o r a n d u m  is d u e  F e b r u a r y  25. O r a l  a r g u m e n t  
w i l l  b e  s c h e d u l e d  b y  t h e  c o u r t  f o r  s o m e  d a t e  t h e r e a f t e r .

W e  w i l l  f o r w a r d  a d r a f t  o f  o u r  o p e n i n g  m e m o r a n d u m  t o  y o u  o n  o r  
a b o u t  W e d n e s d a y ,  J a n u a r y  15. W e  w e l c o m e  a n y  c o m m e n t s  y o u  m a y  h a v e
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C h a r l e s  I r b y  
A a r o n  D o w n i n g  
W i l l i a m  S p e n c e r  
H e n r y  S p r i n g e r  
J a n u a r y  4, 1 9 9 1  
P a g e  2

a t  t h a t  t i m e .  S h o u l d  y o u  h a v e  a n y  q u e s t i o n s  r e g a r d i n g  t h i s  m a t t e r ,  
p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  us.

' e r y  t r u l y  y o u r s

D E L A N E Y ,  W I L E S ,  H A Y E S ,  
R E I T M A N  & B R U B A K E R ,  I N C

M a r c  D. B o n d

cc: M a u r i c e  B a s k i n
W i l l i a m  F. R e e v e s



i'

M a r c  D. B o n d
D e l a n e y , W i  l e s , H a y e s ,
R e i t m a n  & B r u b a k e r ,  Inc.

1 0 0 7  W e s t  3 r d  A v e n u e ,  S u i t e  4 0 0  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1  
9 0 7 - 2 7 9 - 3 5 8 1

P I L E D

J A W 0 3 1 9 9 1

UNITED S iA f tS  O is rsuc i COURT 

DISTRICT OF ALASKA 
______________ Deputy

I N  T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

F O R  T H E  D I S T R I C T  O F  A L A S K A

A S S O C I A T E D  B U I L D E R S  A N D  
C O N T R A C T O R S ,  I N C . ,  a M a r y l a n d  
c o r p o r a t i o n ,  A S S O C I A T E D  G E N E R A L  
C O N T R A C T O R S  O F  A L A S K A ,  a n  
A l a s k a  n o n p r o f i t  c o r p o r a t i o n ,  
I R B Y  C O N S T R U C T I O N  C O M P A N Y ,  a 
M i s s i s s i p p i  c o r p o r a t i o n ,  I R B Y /  
A L A S K A  U T I L I T I E S  C O N S T R U C T I O N  
C O M P A N Y ,  a n  A l a s k a  c o r p o r a t i o n ,

P l a i n t i f f s ,

v s

C I T Y  O F  S E W A R D ,  a n  A l a s k a  h o m e  
r u l e  m u n i c i p a l i t y ,  a n d  
I N T E R N A T I O N A L  B R O T H E R H O O D  O F  

E L E C T R I C A L  W O R K E R S ,  L O C A L  U N I O N  
1 5 4 7  ( I B E W ) , a l a b o r  u n i o n ,

D e f e n d a n t s .

C a s e  No. A 9 I - 0 0 1  C i v i l

)
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1007 WUT S<0 m iiu t 
ANCHORAGE. ALASKA 

(907) 279-3561

J O I N T  M O T I O N  F O R  E X P E D I T E D  S T A T U S  C O N F E R E N C E  

P l a i n t i f f s  a n d  d e f e n d a n t s  i n  t h i s  m a t t e r  h e r e b y  m o v e  f o r  

a n  e x p e d i t e d  s t a t u s  c o n f e r e n c e  t o  e s t a b l i s h  a b r i e f i n g  s c h e d u l e  a n d  

a t i m e  f o r  o r a l  a r g u m e n t  o n  a M o t i o n  f o r  P r e l i m i n a r y  I n j u n c t i o n  a n d  

S u m m a r y  J u d g m e n t ,  t o  b e  f i l e d  b y  p l a i n t i f f s  i n  t h i s  m a t t e r .

T h i s  m a t t e r  i n v o l v e s  a p r o j e c t  t o  c o n s t r u c t  a h i g h  v o l t a g e
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I

DELANEY. WILES. 
HAYES. REITMAN 
ft BRUBAKER. Inc.

S U I T E  4 0 0  

10 0 T W I S T  Sail A V E N U E  

ANCHORAGE. ALASKA 
(907) 279-3591

e l e c t r i c  t r a n s m i s s i o n  l i n e  n e a r  t h e  C i t y  o f  S e w a r d ,  n o w  s c h e d u l e d  t o  

b e  l e t  f o r  b i d  in t h e  s p r i n g  o f  t h i s  y e a r ,  a n d  c o n s t r u c t e d  d u r i n g  

t h e  s u m m e r  o f  1991. A l l  p a r t i e s  c o n c u r  i n  t h e  n e c e s s i t y  o f  e a r l y  

c o n s t r u c t i o n  o f  t h e  t r a n s m i s s i o n  l i n e  t o  i n s u r e  a s t e a d y ,  a d e q u a t e  

p o w e r  s u p p l y  f o r  -the C i t y  o f  S e w a r d  s e r v i c e  a r e a .

I t  a p p e a r s  t h e r e  a r e  n o  g e n u i n e  i s s u e s  o f  m a t e r i a l  f a c t

w h i c h  w o u l d  p r e c l u d e  r e s o l u t i o n  o f  t h i s  m a t t e r  o n  a d i s p o s i t i v e  

m o t i o n .  C o u n s e l  f o r  t h e  C i t y  o f  S e w a r d  is i n  t h e  p r o c e s s  of

| d r a f t i n g  a s t i p u l a t i o n  of f a c t s  w h i c h  w i l l  p r o v i d e  t h e  b a s i s  f o r

I
j a r g u m e n t  o n  t h e  l e g a l  i s s u e s  r a i s e d  b y  t h e  c o m p l a i n t .

T h e  C i t y  o f  S e w a r d  n e e d s  t o  e r e c t  t h i s  l i n e  d u r i n g  t h e  

1 9 9 1  c o n s t r u c t i o n  s e a s o n .  N o n e  o f  t h e  p a r t i e s  d e s i r e s  t o  e n d a n g e r
i

t h e  c o m p l e t i o n  o f  t h e  p r o j e c t  d u r i n g  1 9 9 1 ,  b u t  a l l  d e s i r e  an 

e x p e d i t i o u s  r e s o l u t i o n  o f  t h e i r  l e g a l  r i g h t s  in t h i s  m a t t e r .

A c c o r d i n g l y ,  c o u n s e l  f o r  a l l  p a r t i e s  h a v e  c o n f e r r e d ,  a n d  

s u g g e s t  t h e  f o l l o w i n g  b r i e f i n g  a n d  o r a l  a r g u m e n t  s c h e d u l e :  (1)

M o t i o n  f o r  P r e l i m i n a r y  I n j u n c t i o n  a n d  S u m m a r y  J u d g m e n t  (and

s u p p o r t i n g  M e m o r a n d u m )  f i l e d  a n d  s e r v e d  J a n u a r y  23, 1 9 9 1 ;  (2)

O p p o s i t i o n s  f i l e d  a n d  s e r v e d  F e b r u a r y  18, 1 9 9 1 ;  (3) R e p l y  f i l e d  a n d  

s e r v e d  F e b r u a r y  25, 1 9 9 1 ;  a n d  (4) O r a l  a r g u m e n t  t o  b e  s c h e d u l e d  as 

s o o n  t h e r e a f t e r  a s  t h e  c o u r t  d e e m s  a p p r o p r i a t e .

T h e  p a r t i e s  r e s p e c t f u l l y  r e q u e s t  a s t a t u s  c o n f e r e n c e  t o

J O I N T  M O T I O N  F O R  E X P E D I T E D  S T A T U S  C O N F E R E N C E  2



d i s c u s s  t h e s e  m a t t e r s  w i t h  t h e  c o u r t ,  a n d  t o  e s t a b l i s h  a  t i m e  f o r

o r a l  a r g u m e n t .

D a t e :

D a t e : 3  J j h  V  1 *1 *1  /

D a t e : V /  , f r y

D E L A N E Y ,  W I L E S ,  H A Y E S ,  
R E I T M A N  & B R U B A K E R ,  INC. 
A t t o r n e y s  f o r  P l a i n t i f f s

- K ,

M a r c  D. B o n d

P E R K I N S  C O I E

A t t o r n e y s  f o r  C i t y  o f  S e w a r d

G o r d o n  J. T a n s

H E L E N E  M. A N T E L  
A t t o r n e y  f o r  IBJ L o c a l  1 5 4 7

H e l e n e  W. £ h t e l

!‘*TOINT M O T I O N  F O R  E X P E D I T E D  S T A T U S  C O N F E R E N C EHAYES, REITMAN
6 DRU3AKER. Inc.

SUITE 400 
WEST 3«? AVIHUE 
I0RAGE. ALASKA 

' I  2 7 9 - 3 5 0 1
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sum 400 
too; n is i i n  avciiue 
ANCHORAGE,ALASKA 

19071 2790581

S t e p h e n  M. E l l i s  
M a r c  D. B o n d  
D e l a n e y ,  W i l e s ,  H a y e s ,
R e i t m a n  & B r u b a k e r ,  Inc.

1 - 1 7  W e s t  3 r d  A v e n u e ,  S u i t e  4 0 0  
A - c h o r a g e ,  A l a s k a  9 9 5 0 1  

I 9 0 7 - 2 7 9 - 3 5 8 1  

!l

I N  T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T

F O R  T H E  D I S T R I C T  O F  A L A S K A

A S S O C I A T E D  B U I L D E R S  A N D  )
C O N T R A C T O R S ,  I N C . ,  a M a r y l a n d  ) 
c o r p o r a t i o n ,  A S S O C I A T E D  G E N E R A L  )
C O N T R A C T O R S  O F  A L A S K A ,  a n  )
A l a s k a  n o n p r o f i t  c o r p o r a t i o n ,  )
I R B Y  C O N S T R U C T I O N  C O M P A N Y ,  a )
M i s s i s s i p p i  c o r p o r a t i o n ,  I R B Y /  )
A L A S K A  U T I L I T I E S  C O N S T R U C T I O N  )
C O M P A N Y ,  a n  A l a s k a  c o r p o r a t i o n ,  )

)
P l a i n t i f f s ,  )

)
v s .  )

)
C I T Y  O F  S E W A R D ,  a n  A l a s k a  h o m e  ) 
r u l e  m u n i c i p a l i t y ,  a n d  )
I N T E R N A T I O N A L  B R O T H E R H O O D  O F  )
E L E C T R I C A L  W O R K E R S ,  L O C A L  U N I O N  )
1 5 4 7  ( I B E W ) , a l a b o r  u n i o n ,  )

)
D e f e n d a n t s .  ) 

 )

C O M P L A I N T  F O R  I N J U N C T I V E  A N D  D E C L A R A T O R Y  R E L I E F '
A N D  F O R  M O N E Y  D A M A G E S

T h i s  c o m p l a i n t  c o n c e r n s  t h e  l e t t i n g  f o r  b i d  a n d

c o n s t r u c t i o n  o f  a n  e l e c t r i c a l  t r a n s m i s s i o n  l i n e  p r o j e c t  n e a r  t h e

C i t y  o f  S e w a r d .  T h e  c o m p l a i n t  s e e k s  a j u d g m e n t  d e c l a r i n g  i l l e g a l  a

I
I c e r t a i n  b i d  p r e - q u a l i f i c a t i o n  r e q u i r e m e n t ,  a  p r e l i m i n a r y  a n d

P l ­
e a s e  No. O O I  C i v i l



DELANEY.  WI LES .  
HAYES.  RE ITMAN 
& BRUBAKER .  In c .
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C (

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  e n f o r c e m e n t  o f  t h e  r e q u i r e m e n t ,  an 

a w a r d  o f  c o m p e n s a t o r y  a n d  t r e b l e  d a m a g e s ,  a n d  t h e  r e c o v e r y  o f  c o s t s ,  

i n t e r e s t ,  a n d  a t t o r n e y  f e e s .

j I. J U R I S D I C T I O N

T h i s  is a n  a c t i o n  d e a l i n g  w i t h  t h e  r i g h t s  o f  t h e  p a r t i e s  

u n d e r  f e d e r a l  l a b o r ,  e m p l o y e e  b e n e f i t s ,  a n t i t r u s t  a n d  c i v i l  r i g h t s

I
l a w s ,  a s  w e l l  a s  c e r t a i n  l a w s  o f  t h e  S t a t e  o f  A l a s k a .  T h e  d i s t r i c t  

c o u r t  h a s  j u r i s d i c t i o n  o v e r  t h i s  m a t t e r  p u r s u a n t  t o  28 U . S . C .  § 1 3 3 1  

[ f e d e r a l  q u e s t i o n ] ,  28 U . S . C .  § 1 3 3 7 ( a )  [ c o m m e r c e  a n d  a n t i t r u s t  

r e g u l a t i o n ] ,  28 U. S.C. § 1 3 4 3 ( a ) ( 3 )  [ c i v i l  r i g h t s ] ,  2 0  U . S . C .  § 1 1 3 2  

[ E R I S A ] ,  28 U . S . C .  § 2 2 0 1 ( a )  [ d e c l a r a t o r y  j u d g m e n t ] ,  C i v i l  R u l e  57 

[ d e c l a r a t o r y  judgment]., a n d  t h e  d o c t r i n e  o f  p e n d e n t  j u r i s d i c t i o n .

II. V E N U E

T h e  u n l a w f u l  c o n d u c t  a n d  a c t i o n s  w h i c h  a r e  t h e  s u b j e c t  of 

t h i s  c o m p l a i n t  h a v e  b e e n ,  a r e  b e i n g ,  a n d  ( w i t h o u t  r e l i e f  f r o m  t h i s  

c o u r t )  w i l l  b e  c o m m i t t e d  w i t h i n  t h e  r i s t r i c t  of A l a s k a ,  a n d  w i l l  

a f f e c t  t h e  i n t e r s t a t e  t r a d e  a n d  c o m m e r c e  b e i n g  c o n d u c t e d  w i t h i n  a n d  

t h r o u g h  t h e  D i s t r i c t  o f  A l a s k a .  A l l  o f  t h e  d e f e n d a n t s  r e s i d e ,  d o  

b u s i n e s s ,  o r  m a y  b e  f o u n d  i n  t h e  D i s t r i c t  o f  A l a s k a .

III. G E N E R A L  N A T U R E  O F  C O N T R O V E R S Y

I

COMPLAINT FOR DECLARATORY, I N J U N C T I V E  AND MONETARY R E L I E F  2
I
I
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3 . 1  T h i s  a c t i o n  s e e k s  r e l i e f  f r o m  a n  u n l a w f u l  p r e ­

q u a l i f i c a t i o n  b i d  s p e c i f i c a t i o n  i m p o s e d  b y  t h e  C i t y  o f  S e w a r d  o n  a 

$ 9 . 5  m i l l i o n  p r o j e c t  f o r  t h e  c o n s t r u c t i o n  o f  a n  e l e c t r i c  

t r a n s m i s s i o n  l i n e  f r o m  Law.ing t o  F o r t  R a y m o n d  i n  t h e  S e w a r d ' s  

u t i l i t y  s e r v i c e  d i s t r i c t  ( t h e  P r o j e c t ) .

3 . 2  T h e  C i t y  o f  S e w a r d  h a s  r e q u i r e d  t h a t ,  as a c o n d i t i o n  

o f  q u a l i f y i n g  t o  b i d  o n  t h e  p r o j e c t ,  a l l  c o n t r a c t o r s  b e  s i g n a t o r i e s  

t o  a l a b o r  a g r e e m e n t  w i t h  t h e  I n t e r n a t i o n a l  B r o t h e r h o o d  o f  

E l e c t r i c a l  W o r k e r s ,  L o c a l  1 5 4 7  (IBEW) " t h a t  w i l l  a s s u r e  t h a t  w o r k  

t r a d i t i o n a l l y  p e r f o r m e d  b y  e m p l o y e e s  r e p r e s e n t e d  b y  t h e  I B E W  w i l l  b e  

p e r f o r m e d  b y  s u c h  w o r k e r s . "

3.3 T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is u n r e a s o n a b l e ,  

u n l a w f u l  a n d  a n t i - c o m p e t i t i v e .  I t  c o n s t i t u t e s  u n l a w f u l  m u n i c i p a l  

r e g u l a t i o n  of p r i v a t e  c o l l e c t i v e  b a r g a i n i n g  i n  v i o l a t i o n  o f  t h e  

N a t i o n a l  L a b o r  R e l a t i o n s  A c t .  It u n r e a s o n a b l y  r e s t r i c t s  c o m p e t i t i o n  

i n  v i o l a t i o n  o f  f e d e r a l  a n d  s t a t e  a n t i t r u s t  l a w s .  I t  d e p r i v e s  t h e  

p l a i n t i f f s  o f  e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  o f  l a w  u n d e r  t h e  

U n i t e d  S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s .  I t  v i o l a t e s  t h e  p r o v i s i o n s  

o f  t h e  C i t y  o f  S e w a r d  C o d e  c o n c e r n i n g  p u b l i c  c o n t r a c t s .

3.4 S e v e n t y  p e r c e n t  o f  a l l  c o n s t r u c t i o n  w o r k  in t h i s  

c o u n t r y  i s  p e r f o r m e d  o n  a n o n - u n i o n  b a s i s .  O n l y  2 1 %  of a l l  

e m p l o y e e s  in t h e  c o n s t r u c t i o n  i n d u s t r y  a r e  u n i o n  m e m b e r s .  T h e
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e f f e c t  o f  t h e  " u n i o n  contract-' r e q u i r e m e n t  in t h e  p r e - q u a l i f i c a t i o n  

p r o c e s s  is t o  f o r c e  t h e  p l a i n t i f f s  t o  b e c o m e  p a r t i e s  t o  a u n i o n  

l a b o r  a g r e e m e n t  n o t  n e g o t i a t e d  o r  e x e c u t e d  b y  t h e i r  f r e e  w i l l .  T h i s  

! u n l a w f u l  r e s t r i c t i o n  w i l l  c a u s e  i r r e p a r a b l e  h a r m  t o  t h e  p l a i n t i f f s
I

J b y  d e p r i v i n g  t h e m  o f  t h e  o p p o r t u n i t y  t o  p a r t i c i p a t e  in a m u l t j -
I!

m i l l i o n  d o l l a r  c o n s t r u c t i o n  p r o j e c t .  T h e  r e s t r i c t i o n  is a l s o  in 

c o n f l i c t  w i t h  t h e  p u b l i c  i n t e r e s t ,  in t h a t  i t  w i l l  d e p r i v e  t h e  C i t y
f

o f  S e w a r d  a n d  i t s  r a t e p a y e r s  o f  f u l l  a n d  o p e n  c o m p e t i t i o n  i n  t h e  b i d  

p r o c e s s .

3 . 5  A c c o r d i n g l y ,  t h e  p l a i n t i f f s  s e e k  a d e c l a r a t i o n  t h a t  

t h e  r e s t r i c t i v e  b i d d i n g  q u a l i f i c a t i o n  is u n l a w f u l  a n d  u n e n f o r c e a b l e .  

T h e  p l a i n t i f f s  a l s o  s e e k  a p r e l i m i n a r y  i n j u n c t i o n  a g a i n s t  t h e  

e n f o r c e m e n t  o f  t h e  r e s t r i c t i o n  d u r i n g  t h e  p e n d e n c y  o f  t h i s  

l i t i g a t i o n ,  a n d  a p e r m a n e n t  i n j u n c t i o n .  T h e  p l a i n t i f f s  s e e k  m o n e y  

d a m a g e s  f o r  v i o l a t i o n s  of t h e i r  r i g h t s ,  a n d  a n  a w a r d  o f  c o s t s ,  

i n t e r e s t  a n d  a t t o r n e y  fees.

T V .  P A R T I E S

4 . 1  P l a i n t i f f  A s s o c i a t e d  B u i l d e r s  a n d  C o n t r a c t o r s ,  Inc. 

(ABC), i s  a n a t i o n a l  t r a d e  a s s o c i a t i o n  o f  o v e r  1 8 , 0 0 0  m e r i t  s h o p  

c o n s t r u c t i o n  c o n t r a c t o r s ,  t h a t  is, t h o s e  c o n t r a c t o r s  t h a t  u s e  b o t h  

u n i o n  a n d  n o n - u n i o n  labor. S i n c e  i t s  f o u n d i n g  in 1950, it h a s  b e e n
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•the o b j e c t i v e  o f  AB C ,  i t s  l o c a l  c h a p t e r s  a n d  t h e i r  m e m b e r  c o m p a n i e s  

t o  p r o v i d e  h i g h  q u a l i t y ,  l o w  c o s t ,  a n d  t i m e l y  c o n s t r u c t i o n  w o r k ,

j w h i c h  b e n e f i t s  b u s i n e s s e s ,  c o n s u m e r s ,  a n d  t a x p a y e r s .  A B C  is f i l i n g
i
i
I t h a s  a c t i o n  o n  b e h a l f  o f  i t s  i n d i v i d u a l  m e m b e r s  -who h a v e  b e e n  a n d
i

Jj w i l l  c o n t i n u e  t o  b e  d a m a g e d  b y  t h e  l o s s  o f  b u s i n e s s  o p p o r t u n i t y

! . 
r e s u l t i n g  f r o m  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t .

4 . 2  P l a i n t i f f  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  o f  A l a s k a  

(AGC) i s  a n  A l a s k a  n o n - p r o f i t  c o r p o r a t i o n  w h o s e  m e m b e r s  i n c l u d e  

m e r i t  s h o p  c o n s t r u c t i o n  c o n t r a c t o r s .  A G C  w a s  f o u n d e d  in 195 4 ,  a n d  

i t s  o b j e c t i v e s  i n c l u d e  t h e  p r o v i s i o n s  o f  h i g h  q u a l i t y ,  l o w  c o s t ,  a n d  

t i m e l y  c o n s t r u c t i o n  w o r k .  A G C  is f i l i n g  t h i s  a c t i o n  o n  b e h a l f  of  

i t s  i n d i v i d u a l  m e m b e r s  w h o  h a v e  b e e n  a n d  w i l l  c o n t i n u e  t o  b e  d a m a g e d  

b y  t h e  l o s s  o f  b u s i n e s s  o p p o r t u n i t y  r e s u l t i n g  f r o m  t h e  e n f o r c e m e n t  

o f  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t .

4 . 3  P l a i n t i f f  I r b y  C o n s t r u c t i o n  C o m p a n y  (Irby) is a 

M i s s i s s i p p i  c o r p o r a t i o n .  I r b y  i s  o n e  o f  t h e  l a r g e s t  c o n t r a c t o r s  

e n g a g e d  i n  t h e  e r e c t i o n  o f  e l e c t r i c a l  t r a n s m i s s i o n  l i n e s  i n  t h e  

U n i t e d  S t a t e s ,  h a v i n g  c o n s t r u c t e d  h i g h  t e n s i o n  a n d  o t h e r  e l e c t r i c a l  

l i n e s  i n  a l l  s t a t e s  a n d  s e v e r a l  f o r e i g n  c o u n t r i e s .  I r b y  is 

q u a l i f i e d  t o  d o  b u s i n e s s  in t h e  S t a t e  o f  A l a s k a ,  a n d  h a s  f i l e d  its 

l a s t  b i e n n i a l  r e p o r t  due, a n d  p a i d  a l l  n e c e s s a r y  c o r p o r a t e  a n d  

f r a n c h i s e  fee s .

t
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4 . 4  P l a i n t i f f  I r b y / A l a s k a  U t i l i t i e s  C o n s t r u c t i o n  J V  

( I r b y / A U C )  is a j o i n t  v e n t u r e  c o m p o s e d  o f  I r b y  C o n s t r u c t i o n  C o m p a n y ,  

a n d  A l a s k a  U t i l i t i e s  C o n s t r u c t i o n  C o m p a n y .  A U C  is a n  A l a s k a  

c o r p o r a t i o n  w i t h  m a n y  y e a r s  o f  e x p e r i e n c e  i n  c o n s t r u c t i n g  e l e c t r i c  

t r a n s m i s s i o n  l i n e s  f o r  v i r t u a l l y  e v e r y  m a j o r  u t i l i t y  i n  t h e  S t a t e  of  

A l a s k a .  A U C  is i n  g o o d  s t a n d i n g ,  a n d  h a s  f i l e d  i t s  l a s t  b i e n n i a l  

r e p o r t  d u e ,  a n d  p a i d  a l l  n e c e s s a r y  c o r p o r a t e  a n d  f r a n c h i s e  fee s .

4 . 5  D e f e n d a n t  C i t y  o f  S e w a r d  ( S e w a r d )  i s  a h o m e  r u l e  

m u n i c i p a l i t y  i n c o r p o r a t e d  u n d e r  t h e  lav/s of t h e  S t a t e  o f  A l a s k a .

4 . 6  D e f e n d a n t  I n t e r n a t i o n a l  B r o t h e r h o o d  o f  E l e c t r i c a l  

W o r k e r s ,  L o c a l  U n i o n  1 5 4 7  (IBEW) is a l a b o r  u n i o n  o r g a n i z e d  u n d e r  

t h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t .

V. F A C T U A L  B A S I S  O F  T H E  C O M P L A I N T

5 . 1  D u r i n g  t h e  1 9 9 0  l e g i s l a t i v e  s e s s i o n ,  t h e  A l a s k a  

L e g i s l a t u r e  a p p r o v e d  a g r a n t  a p p r o p r i a t i o n  o f  $ 9 . 5  m i l l i o n  t o  t h e  

C i t y  o f  S e w a r d  f o r  t h e  c o n s t r u c t i o n  o f  a n  e l e c t r i c  t r a n s m i s s i o n  l i n e  

f r o m  L a w i n g  t o  F o r t  R a y m o n d .  2 0 8  S L A  1 9 9 0 ,  §144. E x h i b i t  A.

5 . 2  O n  J u l y  23, 199 0 ,  t h e  S t a t e  o f  A l a s k a  a n d  C i t y  of 

S e w a r d  e n t e r  i n t o  a " S t a n d a r d  A g r e e m e n t  F o r m  f o r  M u n i c i p a l  G r a n t s "  

(Grant) f o r  $ 9 , 5 0 0 , 0 0 0  f o r  t h e  c o n s t r u c t i o n  o f  e l e c t r i c a l  l i n e  a n d  

a t t e n d a n t  s t r u c t u r e s .  E x h i b i t  B. T h e  G r a n t  is k n o w n  a s  D e p a r t m e n t
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o f  A d m i n i s t r a t i o n  G r a n t  No. 7 / 9 1 - 9 5 6 ,  a n d  w a s  a c c e p t e d  b y  S e w a r d  in 

C i t y  o f  S e w a r d  R e s o l u t i o n  No. 9 0 - 0 8 6 .

5.3 I n  O c t o b e r  o f  1 9 9 0 ,  t h e  C i t y  o f  S e w a r d  c a u s e d  t o  be  

p u b l i s h e d  a ’’R e q u e s t  f o r  C o n t r a c t o r s  t o  P r e - Q u a l i f y  t o  B i d  on 

C o n s t r u c t i o n  o f  t h e  S e w a r d  1 1 5 K V  T r a n s m i s s i o n  L i n e  L a w i n g  t o  F o r t  

R a y m o n d "  ( R e q u e s t ) . E x h i b i t  C. T h e  R e q u e s t  r e q u i r e d  t h e  s u b m i s s i o n  

o f  a p r e - q u a l i f i c a t i o n  f o r m  t o  S e w a r d  b y  O c t o b e r  29, 1990. T h e

R e q u e s t  i n c l u d e s  t h e  f o l l o w i n g  l a n g u a g e :

T h e  C i t y  o f  S e w a r d  is a s i g n a t o r y  t o  a 

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  t h e  

I n t e r n a t i o n a l  B r o t h e r h o o d  o f  E l e c t r i c a l  Woi'kers 

(I B E W ) ,  L o c a l  U n i o n  1 5 4 7 .  I n  o r d e r  t o  p r e s e r v e  

w o r k  t r a d i t i o n a l l y  p e r f o r m e d  b y  e m p l o y e e s  

r e p r e s e n t e d  b y  t h e  I B E W  a n d  t o  a v o i d  

d e s t r u c t i o n  o f  w a g e s ,  h o u r s  a n d  c o n d i t i o n s  o f  

e m p l o y m e n t  a c h i e v e d  t h r o u g h  t h e  c o l l e c t i v e  

b a r g a i n i n g  p r o c e s s ,  t h e  C i t y  h a s  a g r e e d  t h a t ,  

t o  t h e  e x t e n t  p e r m i t t e d  b y  law, ' t  w i l  n o t  

c o n t r a c t ,  o r  a l l o w  t h e  s u b c o n t r a c t ,  f o r  t h e  

c o n s t r u c t i o n  o f  t h e  1 1 5  K V  m a i n  e l e c t r i c a l  

t r a n s m i s s i o n  i n t e r t i e  l i n e  b e t w e e n  L a w i n g  a n d  

F o r t  R a y m o n d  S u b d i v i s i o n s  w i t h i n  t h e  C i t y  of
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S e w a r d  f o r  w o r k  t r a d i t i o n a l l y  p e r f o r m e d  b y  t h e  

I B E W  e x c e p t  t o  a p a r t y  w i t h  a n  a p p r o p r i a t e  

c u r r e n t  l a b o r  a g r e e m e n t  w i t h  t h e  I B E W .

T h e  R e q u e s t  f o r  P r e - Q u a l i f i c a t i o n  s h a l l  b e  

s u b m i t t e d  o n  t h e  c o n t r a c t o r ' s  l e t t e r h e a d  in a 

f o r m a t  t o  a d d r e s s  e a c h  o f  t h e  f o l l o w i n g  

s u b j e c t s .  . . .

6. A  s t a t e m e n t  a t t e s t i n g  t h a t  t h e  c o n t r a c t o r  

is a p a r t y  t o  a n  a p p r o p r i a t e  c u r r e n t  l a b o r  

a g r e e m e n t  w i t h  t h e  I B E W  t h a t  w i l l  a s s u r e  

t h a t  w o r k  t r a d i t i o n a l l y  p e r f o r m e d  b y  

e m p l o y e e s  r e p r e s e n t e d  b y  t h e  I n t e r n a t i o n a l  

B r o t h e r h o o d  o f  E l e c t r i c a l  W o r k e r s ,  l o c a l  

u n i o n  1 5 4 7  ( " I B E W " )  w i l l  b e  p e r f o r m e d  b y  

s u c h  w o r k e r s .

(The r e q u i r e m e n t  s t a t e d  i n  ^6 is h e r e a f t e r  r e f e r r e d  t o  a s  t h e  I B E W  

s i g n a t o r y  r e q u i r e m e n t * . )

5 . 4  O n  O c t o b e r  1 9 9 0 ,  I r b y  s u b m i t t e d  a r e q u e s t  t o  b e  p r e ­

q u a l i f i e d  t o  b i d  o n  c o n s t r u c t i o n  o f  t h e  l i n e .

5 . 5  O n  O c t o b e r  1 9 9 0 ,  I r b y / A U C  s u b m i t t e d  a r e q u e s t  t o  b e  

p r e - q u a l i f i e d  t o  b i d  o n  c o n s t r u c t i o n  o f  t h e  l i n e .

5 . 6  O n  N o v e m b e r  16, 1 9 9 0 ,  E v e r e t t  P. D i e n e r ,  M a n a g e r  of
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E n g i n e e r i n g  & U t i l i t i e s  f o r  S e w a r d ,  w r o t e  l e t t e r s  t o  C h a r l e s  I r b y  of 

Irb y ,  a n d  A a r o n  D o w n i n g  o f  I r b y / A U C .  T h e  l e t t e r s  r e q u e s t e d  

a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  t h e  c o m p a n i e s '  A l a s k a  e x p e r i e n c e  

a n d  t h e  i d e n t i t y  o f  t h e  k e y  e m p l o y e e s  w o u l d  b e  o n  t h e  job- T h e  

l e t t e r  a l s o  n o t e d  I r b y ' s  a n d  I r b y / A U C ' s  o b j e c t i o n  t o  I t e m  #6, s a i d  

t h e y  w o u l d  l i k e l y  r e c o m m e n d  t o  t h e  C i t y  C o u n c i l  t h a t  I r b y  a n d  

I r b y / A U C  b e  f o u n d  n o t  q u a l i f i e d ,  a n d  i n v i t e d  I r b y  a n d  I r b y / A U C  to 

c h a n g e  i t s  r e s p o n s e  t o  I t e m  #6. E x h i b i t  D.

s u b m i t t i n g  a d d i t i o n a l  i n f o r m a t i o n  o n  I r b y / A U C ' s  A l a s k a  e x p e r i e n c e ,  

a n d  d e s i g n a t i n g  t h e  k e y  e m p l o y e e s .  T h e  l e t t e r  a l s o  e l a b o r a t e d  on  

t h e  o b j e c t i o n  t o  I t e m  #6. E x h i b i t  E. O n  t h e  s a m e  d a t e ,  J o h n  N y e  of 

I r b y  r e s p o n d e d ,  s u b m i t t i n g  a d d i t i o n a l  i n f o r m a t i o n  o n  I r b y ' s  A l a s k a  

e x p e r i e n c e ,  a n d  d e s i g n a t i n g  t h e  I r b y  k e y  e m p l o y e e s .  T h e  l e t t e r  

d e c l i n e d  t o  a m e n d  t h e  o b j e c t i o n  t o  I t e m  #6. E x h i b i t  F.

C h a r l e s  I r b y  s t a t i n g :  " W e  f i n d  y o u  q u a l i f i e d  t o  p e r f o r m  e x c e p t  f o r  

I t e m  # 6  w h i c h  s t a t e s  t h a t  y o u  m u s t  b e  a p a r t y  t o  a c u r r e n t  l a b o r  

a g r e e m e n t  w i t h  t h e  I B E W .  C o n s e q u e n t l y ,  I h a v e  n o  a l t e r n a t i v e  b u t  to  

o m i t  y o u r  c o m p a n y  f r o m  t h e  l i s t  o f  c o n t r a c t o r s  I w i l l  s u b m i t  t o  t h e  

C i t y  C o u n c i l  a s  q u a l i f i e d  b i d d e r s  o n  t h i s  p r o j e c t .  T h e r e f o r e ,  if 

t h e  C i t y  C o u n c i l  a p p r o v e s  t h e  r e c o m m e n d a t i o n  a b i d  w i l l  n o t  be

5 . 7  O n  N o v e m b e r  26, 199 0 ,  A a r o n  D o w n i n g  r e s p o n d e d ,

5 . 8  O n  N o v e m b e r  30, 1990, Mr. D i e n e r  s e n t  a l e t t e r  to
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a c c e p t e d  f r o m  I r b y  C o n s t r u c t i o n  C o m p a n y . "  E x h i b i t  G.

5 . 9  O n  D e c e m b e r  3, 1 9 90, Mr. D i e n e r  r e s p o n d e d  t o  t h e

N o v e m b e r  26 s u b m i s s i o n  f r o m  I r b y / A U C .  B y  l e t t e r ,  Mr. D i e n e r  s t a t e d :  

" W e  f i n d  y o u  q u a l i f i e d  t o  p e r f o r m  e x c e p t  f o r  I t e m  #6 w h i c h  s t a t e s  

t h a t  y o u  m u s t  b e  a p a r t y  t o  a c u r r e n t  l a b o r  a g r e e m e n t  w i t h  t h e  I B E W .  

C o n s e q u e n t l y  I h a v e  n o  a l t e r n a t i v e  b u t  t o  o m i t  y o u r  c o m p a n y  f r o m  

t h e  l i s t  o f  c o n t r a c t o r s  I w i l l  s u b m i t  t o  t h e  C i t y  C o u n c i l  as  

q u a l i f i e d  b i d d e r s  o n  t h i s  p r o j e c t .  T h e r e f o r e ,  if t h e  C i t y  C o u n c i l  

a p p r o v e s  t h e  r e c o m m e n d a t i o n  a b i d  w i l l  n o t  b e  a c c e p t e d  f r o m

I r b y / A l a s k a  U t i l i t y  C o n s t r u c t i o n  J V . "  E x h i b i t  H.

5 . 1 0  O n  N o v e m b e r  30, 1990, M r .  D i e n e r  s e n t  a m e m o r a n d u m  to 

t h e  S e w a r d  M a y o r  a n d  C i t y  C o u n c i l ,  f i n d i n g  I r b y  a n d  I r b y / A U C  t o  b e

n o t  q u a l i f i e d  f o r  f a i l u r e  t o  c o m p l y  w i t h  t h e  r e q u i r e m e n t  o f  a

c u r r e n t  l a b o r  a g r e e m e n t  w i t h  I B E W .  E x h i b i t  I.

5 . 1 1  O n  D e c e m b e r  10, 199 0 ,  t h e  S e w a r d  C i t y  C o u n c i l  m e t  a n d  

a p p r o v e d  t h a  l i s t  o f  b i d d e r s ,  o m i t t i n g  I r b y  a n d  I r b y / A U C  o n  t h e  

b a s i s  o f  I t e m  #6. R e s o l u t i o n  N o .  9 0 - 1 5 2 ,  E x h i b i t  J.

5 . 1 2  T h e  C i t y  o f  S e w a r d  i n t e n d s  t o  p r o c e e d  w i t h  t h e

b i d d i n g  p r o c e s s  in o r d e r  t o  c o m m e n c e  c o n s t r u c t i o n  o f  t h e  p r o j e c t  as 

s o o n  a s  w e a t h e r  p e r m i t s  in t h e  s p r i n g  o f  1991.

5 . 1 3  U n l e s s  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is e n j o i n e d  a n d  

d e c l a r e d  i l l e g a l ,  t h e  p l a i n t i f f s  w i l l  s u f f e r  i r r e p a r a b l e  i n j u r y  by
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F E D E R A L  C L A I M S  

C O U N T  ON E :  T H E  N A T I O N A L  L A B O R  R E L A T I O N S  A C T

6 . 1  S e c t i o n  7 o f  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t  

( " N L R A " ) , 29 U . S . C .  § 157, p r o v i d e s  t h a t  e m p l o y e e s  h a v e  t h e  r i g h t  t o  

j o i n  " l a b o r  o r g a n i z a t i o n s  t o  b a r g a i n  c o l l e c t i v e l y  t h r o u g h  

r e p r e s e n t a t i v e s  o f  t h e i r  o w n  c h o o s i n g , "  a n d  " s h a l l  a l s o  h a v e  t h e  

r i g h t  t o  r e f r a i n  f r o m  a n y  o r  a l l  o f  s u c h  a c t i v i t i e s . . . "

6.2 S e c t i o n s  8 a n d  9 o f  t h e  N L R A ,  29 U . S . C .  §§ 158 a n d  

159, p r o v i d e  -that e m p l o y e r s  a r e  r e q u i r e d  o n l y  t o  n e g o t i a t e  in g o o d  

f a i t h  w i t h  u n i o n s  w h o  r e p r e s e n t  a m a j o r i t y  o f  t h e i r  e m p l o y e e s .  

T h e s e  s e c t i o n s  a l s o  p r o h i b i t  b o t h  e m p l o y e r s  a n d  u n i o n s  f r o m  

i n t e r f e r i n g  w i t h  e m p l o y e e s  in t h e  e x e r c i s e  o f  t h e i r  r i g h t s  u n d e r  

S e c t i o n  7 o f  t h e  N L R A ,  29 U . S . C .  § 157.

6.3 T h e  C i t y  o f  S e w a r d  i s  a p u b l i c  a g e n c y  c r e a t e d  

p u r s u a n t  t o  t h e  l a w s  o f  t h e  S t a t e  o f  A l a s k a .  T h e  C i t y  h a s  

i m p e r m i s s i b l y  p r o m o t e d  t h e  i n t e r e s t s  o f  t h e  I B E W  b y  f o r c i n g  a l l  

w o u l d - b e  P r o j e c t  b i d d e r s  t o  r e c o g n i z e  a n d  d e a l  w i t h  t h e  I B E W ,  

r e g a r d l e s s  o f  w h e t h e r  t h e  b i d d e r s ’ e m p l o y e e s  h a v e  c h o s e n  t o  j o i n  o r  

b a r g a i n  t h r o u g h  t h e  IBE W ,  e n d  r e g a r d l e s s  of w h e t h e r  t h e  b i d d e r s  c a n  

c o m e  t o  m u t u a l l y  a g r e e a b l e  t e r m s  w i t h  t h e  I B E W .  T h i s  a c t i o n  is in

t h e i r  i n a b i l i t y  t o  p a r t i c i p a t e  i n  t h e  p r o j e c t .
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v i o l a t i o n  o f  t h e  N L R A ,  w h i c h  p r e e m p t s  s t a t e  r e g u l a t i o n  of l a b o r -  

m a n a g e m e n t  r e l a t i o n s .

6. 4  B y  f o r c i n g  w o u l d - b e  b i d d e r s  t o  n o t  o n l y  n e g o t i a t e  

w i t h  t h e  I B E W ,  b u t  t o  e n t e r  i n t o  a n  a g r e e m e n t  w i t h  t h e  I B E W  a s  a 

c o n d i t i o n  o f  b i d d i n g  o n  t h e  P r o j e c t ,  t h e  C i t y  o f  S e w a r d  l e a v e s  

l i t t l e  b a r g a i n i n g  s t r e n g t h  f o r  w o u l d - b e  b i d d e r s .  T h e  IBE W ,  k n o w i n g  

t h a t  t h e  w o u l d - b e  b i d d e r  m u s t  c o m e  t o  t e r m s ,  i s  o b v i o u s l y  u n l i k e l y  

t o  n e g o t i a t e  l e s s  f a v o r a b l e  t e r m s  w i t h  s u c h  a b i d d e r  t h a n  o t h e r  

a g r e e m e n t s  I B E W  h a s  w i t h  o t h e r  b i d d e r s .  T h u s ,  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t  i n d i r e c t l y  d i c t a t e s  t h e  t e r m s  o f  t h e  a g r e e m e n t  b e t w e e n  

t h e  I B E W  a n d  a l l  w o u l d - b e  b i d d e r s ,  i n  v i o l a t i o n  o f  t h e  N L R A .

6 . 5  P l a i n t i f f s '  e m p l o y e e s  h a v e  c h o s e n  n o t  t o  b e l o n g  t o  or  

b e  r e p r e s e n t e d  b y  a n y  l a b o r  o r g a n i z a t i o n ,  l e t  a l o n e  t h e  I B E W  in 

p a r t i c u l a r .  B y  i m p o s i n g  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  u p o n  w o u l d -  

b e  b i d d e r s ,  t h e  C i t y  h a s  d e p r i v e d  t h e  e m p l o y e e s  o f  r i g h t s  p r o t e c t e d  

b y  t h e  N L R A ,  i n c l u d i n g  t h e  r i g h t  t o  r e f r a i n  f r o m  u n i o n  m e m b e r s h i p ,  

t h e  r i g h t  t o  n e g o t i a t e  i n d i v i d u a l  t e r m s  a n d  c o n d i t i o n s  of 

e m p l o y m e n t ,  and, i n  t h e  e v e n t  t h e  e m p l o y e e s  s e e k  u n i o n  

r e p r e s e n t a t i o n ,  t h e  r i g h t  t o  j o i n  a n d  b e  r e p r e s e n t e d  b y  t h e  u n i o n  of 

t h e i r  c h o i c e .

6 . 6  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  c o n s t i t u t e s  

i m p e r m i s s i b l e  s t a t e  r e g u l a t i o n  o f  p r i v a t e  l a b o r  r e l a t i o n s  u n d e r  t h e
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N L R A .  T h e  r e q u i r e m e n t  a f f e c t s  t h e  s u b s t a n t i v e  a s p e c t s  o f  t h e  f r e e  

c o l l e c t i v e  b a r g a i n i n g  p r o c e s s  t o  a n  e x t e n t  f o r b i d d e n  b y  t h e  N L R A .  

T h e  r e q u i r e m e n t  u n d e r m i n e s  t h e  p o l i c i e s  u p o n  w h i c h  t h e  c o m p r e h e n s i v e  

l a b o r  r e l a t i o n s  l a w  e m b o d i e d  i n  t h e  N L R A  a r e  b a s e d .

6 . 7  P l a i n t i f f s  a r e  e n t i t l e d  t o  a p r e l i m i n a r y  a n d  

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  a n d  a d e c l a r a t i o n  t h a t  t h e  r e q u i r e m e n t  is i l l e g a l .

C O U N T  T W O :  T H E  E M P L O Y E E  R E T I R E M E N T  I N C O M E  S E C U R I T Y  A C T

7 . 1  T h e  C i t y  o f  S e w a r d  r e q u i r e s  w o u l d - b e  b i d d e r s  t o  e n t e r  

i n t o  a l a b o r  a g r e e m e n t  w i t h  t h e  I B E W .  T h e  I B E W  t y p i c a l l y  d e m a n d s ,  

a s  p a r t  o f  a l l  of l a b o r  c o n t r a c t s ,  t h a t  t h e  e m p l o y e r  c o n t r i b u t e  to 

a v a r i e t y  o f  s p e c i f i e d  e m p l o y e e  b e n e f i t  p l a n s .

7 . 2  I n  o r d e r  t o  b i d  o n  t h e  P r o j e c t ,  a n y  c o n t r a c t o r  w o u l d  

t h e r e f o r e  b e  r e q u i r e d  t o  a g r e e  t o  c o n t r i b u t e  t o  I B E W  e m p l o y e e  

b e n e f i t  p l a n s ,  w h i c h  w i l l  u n d o u b t e d l y  b e  d i f f e r e n t  f r o m  t h o s e  w h i c h  

t h e  v a r i o u s  p l a i n t i f f - e m p l o y e r s  n o w  h a v e  i n  p l a c e  f o r  t h e i r  

e m p l o y e e s .

7 . 3  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  t h u s  r e g u l a t e s  a n d  

d i c t a t e s  t h e  t e r m s  o f  t h e  e m p l o y e e  b e n e f i t  p l a n s  o f  a l l  w o u l d - b e  

b i d d e r  o n  t h e  P r o j e c t .

7 . 4  T h e  E m p l o y e e  R e t i r e m e n t  I n c o m e  S e c u r i t y  A c t  ( " E R I S A " )
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p r e e m p t s  " a n y  a n d  a l l  s t a t e  l a w s  i n s o f a r  a s  t h e y  m a y  n o w  or  

n e r e a f t e r  r e l a t e  t o  a n y  e m p l o y e e  b e n e f i t  p l a n . "  29 U . S . C .  § 1 1 4 ( a ) .

7 . 5  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  r e l a t e s  t o  e m p l o y e e  

b e n e f i t  p l a n s  a n d  is b e i n g  i m p o s e d  u n d e r  c o l o r  o f  s t a t e  law. It 

t h e r e f o r e  v i o l a t e s  E R I S A .

7 . 6  P l a i n t i f f s  a r e  e n t i t l e d  t o  a p r e l i m i n a r y  a n d  

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  a n d  a d e c l a r a t i o n  t h a t  t h e  r e q u i r e m e n t  is i l l e g a l .

C O U N T  T H R E E :  T H E  S H E R M A N  A N T I T R U S T  A C T

8 . 1  T h e  P r o j e c t  r e q u i r e s  t h a t  m a t e r i a l s  a n d  l a b o r  t r a v e l  

i n  i n t e r s t a t e  c o m m e r c e .

8.2 T h r o u g h  t h e  a r t i f i c e  o f  p r e - q u a l i f i c a t i o n  

r e q u i r e m e n t s ,  t h e  C i t y  o f  S e w a r d  a n d  t h e  I B E W  h a v e  e n t e r e d  i n t o  a 

c o n s p i r a c y  t o  r e s t r a i n  f r e e  c o m p e t i t i o n  a n d  i n t e r s t a t e  c o m m e r c e  b y  

i m p o s i n g  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  o n  a l l  p r o s p e c t i v e  b i d d e r s .  

T h e  c o n s p i r a c y  r e f l e c t e d  in t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  

e f f e c t i v e l y  e x c l u d e s  f r o m  t h e  b i d d i n g  p r o c e s s  a l l  c o n t r a c t o r s  w h o s e  

e m p l o y e e s  d o  n o t  w i s h  t o  b e  r e p r e s e n t e d  b y  t h e  IBEW.

8 . 3  D e f e n d a n t s  e x e c u t e d  t h e  A g r e e m e n t  a s  p a r t  o f  a 

g e n e r a l  s c h e m e  t o  r e d u c e  c o m p e t i t i o n  a n d  e l i m i n a t e  n o n - u n i o n  

c o n t r a c t o r s  f r o m  t h e  c o n s t r u c t i o n  o f  e l e c t r i c a l  t r a n s m i s s i o n  l i n e s
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8.4 D e f e n d a n t s  a t  a l l  t i m e s  r e l e v a n t  t o  t h e  a l l e g a t i o n s  

s e t  f o r t h  h e r e i n  w e r e  a c t i n g  a s  t h e  a g e n t s  a n d / o r  c o - c o n s p i r a t o r s  of 

e a c h  o t h e r ,  w i t h  a c o m m o n  a n t i - c o m p e t i t i v e  p u r p o s e  o r  d e s i g n .

8 . 5  T h e  C i t y  o f  S e w a r d  a l s o  a c q u i e s c e d  t o  t h r e a t s ,
i
i .

i n t i m i d a t i o n  a n d  c o e r c i o n  e m p l o y e d  b y  t h e  I B E W  t o  s e c u r e  t h e  I B E W  

s i g n a t o r y  r e q u i r e m e n t .

I
8 . 6  D e f e n d a n t s '  u n l a w f u l  c o n d u c t  h a s  p r e v e n t e d  n o n - u n i o n

I
I c o n t r a c t o r s  f r o m  b i d d i n g  o n  t h e  P r o j e c t ,  a n d  t h u s  s u b s t a n t i a l l y  

r e d u c e s  c o m p e t i t i o n  a n d  s u b s t a n t i a l l y  r a i s e s  t h e  l i k e l y  p r i c e  o f  t h e  

P r o j e c t .  D e f e n d a n t s '  a c t i v i t i e s  a n d  c o n d u c t  h a v e  h a d  a n d  c o n t i n u e  

t o  h a v e  a s u b s t a n t i a l  i m p a c t  o n  i n t e r s t a t e  c o m m e r c e  i n  v i o l a t i o n  of 

15 U . S . C .  § 1.

8 . 7  D e f e n d a n t s '  u n l a w f u l  c o n d u c t  h a s  i n j u r e d  p l a i n t i f f s  

i n  t h e i r  b u s i n e s s e s ,  p r o p e r t y ,  a n d  p e r s o n  i n  tr r t h e y  h a v e  s u f f e r e d  

a n d  w i l l  c o n t i n u e  t o  s u f f e r  s u b s t a n t i a l  i n j u r y  t o  t h e  g o o d w i l l  of 

t h e i r  b u s i n e s s e s ,  l o s t  b u s i n e s s  o p p o r t u n i t i e s ,  a n d  t h e  l o s s  of 

p r o f i t s  a n d  e m p l o y m e n t .

8 . 8  N e i t h e r  t h e  C i t y  o f  S e w a r d  n o r  t h e  I B E W  e n j o y  

a b s o l u t e  o r  q u a l i f i e d  i m m u n i t y  w i t h  r e s p e c t  t o  t h e i r  p a r t i c i p a t i o n

| i n  t h e  a n t i - c o m p e t i t i v e  a c t i v i t i e s  d e s c r i b e d  in t h e  c o m p l a i n t .  T h e

i I B E W  s i g n a t o r y  r e q u i r e m e n t  d o e s  n o t  c o m p o r t  w i t h  t h e  s o v e r e i g n

I
!  — -----------------------------------
!|
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p o l i c i e s  o f  t h e  S t a t e  o f  A l a s k a .  T h e r e  is n o  r e q u i r e m e n t  in t h e  

l e g i s l a t u r e ' s  a p p r o p r i a t i o n  t h a t  b i d d e r s  o n  t h e  P r o j e c t  b e  b o u n d  by 

a l a b o r  a g r e e m e n t  w i t h  t h e  IBE W .  S i m i l a r l y ,  t h e r e  is n o  r e q u i r e m e n t  

jj i n  t h e  G r a n t  t h a t  b i d d e r s  o n  t h e  P r o j e c t  b e  b o u n d  b y  a l a b o r  

a g r e e m e n t  w i t h  t h e  IBEW.

8 . 9  P l a i n t i f f s  a r e  e n t i t l e d  t o  a p r e l i m i n a r y  a n d  

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  a n d  a d e c l a r a t i o n  t h a t  t h e  r e q u i r e m e n t  is i l l e g a l .  

P l a i n t i f f s  a r e  a ] s o  e n t i t l e d  t o  t r e b l e  d a m a g e s  f o r  i n j u r y  s u f f e r e d  

b e c a u s e  o f  t h e  i l l e g a l  a c t i v i t i e s .

C O U N T  F O UR: E Q U A L  P R O T E C T I O N  O F  T H E  L A W

9 . 1  T h e  F o u r t e e n t h  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  d e c l a r e s  t h a t  "no s t a t e  s h a l l  ... d e n y  t o  a n y  p e r s o n  

w i t h i n  i t s  j u r i s d i c t i o n  t h e  e q u a l  p r o t e c t i o n  of t h e  l a w s . "

9.2 A c t i n g  u n d e r  c o l o r  o f  s t a t e  law, d e f e n d a n t s  e n g a g e d  

in c o n d u c t  w i t h  t h e  k n o w l e d g e  t h a t  s u c h  c o n d u c t  w o u l d  h a v e  t h e  

e f f e c t  o f  d e n y i n g  p l a i n t i f f s '  e q u a l  p r o t e c t i o n  r i g h t s  u n d e r  t h e  

F o u r t e e n t h  A m e n d m e n t .

9.3 T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  h a s  t h e  e f f e c t  of  

p r e c l u d i n g  t h e  a w a r d  o f  t h e  P r o j e c t  t o  n o n - u n i o n  c o n t r a c t o r s  (in 

fact, a n y  c o n t r a c t o r ,  u n i o n  o r  o t h e r w i s e ,  w i t h o u t  a c o n t r a c t  w i t h
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t h e  I B E W )  a s  a c l a s s .  N o  h e a r i n g s  o n  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  

w e r e  h e l d ,  n o r  w e r e  a n y  f i n d i n g s  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e  

m a d e ,  w h i c h  m i g h t  p r o v i d e  a r a t i o n a l  b a s i s  f o r  t h i s  d i s t i n c t i o n .

9 . 4  T h e  b i d d i n g  r e q u i r e m e n t s  c o u l d  h a v e  b e e n  m o r e  

n a r r o w l y  d r a f t e d  t o  a c h i e v e  a n y  l e g i t i m a t e  o b j e c t i v e s  w i t h o u t  

u n l a w f u l l y  r e q u i r i n g  a n y  b i d d e r s  t o  a g r e e  t o  r e p r e s e n t a t i o n  b y  t h e  

IBE W .

9 . 5  T h e  a r b i t r a r y  a n d  c a p r i c i o u s  d i s t i n c t i o n  m a d e  b y  t h e  

d e f e n d a n t s  is a v i o l a t i o n  o f  t h e  e q u a l  p r o t e c t i o n  r i g h t s  o f  t h e  

p l a i n t i f f s .  A s  a r e s u l t  o f  t h a t  d i s t i n c t i o n ,  p l a i n t i f f s  h a v e  

s u s t a i n e d  a n d  c o n t i n u e  t o  s u s t a i n  d a m a g e s  w h i c h  a r e  d i f f i c u l t  t o  

c a l c u l a t e ,  a n d  f o r  w h i c h  a d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i o n  a r e  

a p p r o p r i a t e  r e m e d i e s .

C O U N T  F I V E :  D U E  P R O C E S S  O F  L A W

1 0 . 1  T h e  F o u r t e e n t h  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  d e c l a r e s  t h a t  " n o  s t a t e  s h a l l  ... d e n y  t o  a n y  p e r s o n  of 

l i f e ,  l i b e r t y ,  o r  p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  l a w  .

1 0 . 2  A c t i n g  u n d e r  c o l o r  o f  s t a t e  law, d e f e n d a n t s  e n g a g e d  

in c o n d u c t  w i t h  t h e  k n o w l e d g e  t h a t  s u c h  c o n d u c t  w o u l d  h a v e  t h e  

e f f e c t  o f  d e n y i n g  p l a i n t i f f s '  d u e  p r o c e s s  r i g h t s  u n d e r  t h e  

F o u r t e e n t h  A m e n d m e n t .

i j
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1 0 . 3  I r b y  a n d  t h e  I r b y / A U C  a r e  r e a d y ,  w i l l i n g  a n d  a b l e  t o  

b i d  o n  a n d  t o  p e r f o r m  t h e  P r o j e c t .  B o t h  h a v e  b e e n  f o u n d  q u a l i f i e d  

t o  b i d  w i t h  t h e  s o l e  e x c e p t i o n  t h a t  n e i t h e r  h a s  a l a b o r  a g r e e m e n t  

w i t h  “t h e  I B E W .  B e c a u s e  o f  t h e  u n r e a s o n a b l e  I B E W  s i g n a t o r y

! r e q u i r e m e n t ,  p l a i n t i f f s  h a v e  b e e n  d e p r i v e d  o f  a n  o p p o r t u n i t y  to
I

o b t a i n  w o r k  o n  t h e  P r o j e c t .  T h e  r e q u i r e m e n t  d e p r i v e s  p l a i n t i f f s  of 

a p r o p e r t y  i n t e r e s t  i n  c o n t r a c t  a w a r d s  w i t h o u t  d u e  p r o c e s s  o f  law.

1 0 . 4  T h e  a r b i t r a r y  a n d  c a p r i c i o u s  d i s t i n c t i o n  m a d e  b y  t h e  

d e f e n d a n t s  is a v i o l a t i o n  o f  t h e  d u e  p r o c e s s  r i g h t s  o f  t h e  

p l a i n t i f f s .  A s  a r e s u l t  o f  t h a t  d i s t i n c t i o n ,  p l a i n t i f f s  h a v e  

s u s t a i n e d  a n d  c o n t i n u e  t o  s u s t a i n  d a m a g e s  w h i c h  a r e  d i f f i c u l t  to 

c a l c u l a t e ,  a n d  f o r  w h i c h  a d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i o n  a r e  

a p p r o p r i a t e  r e m e d i e s .

C O U N T  SIX: 42 U . S . C .  5 1 9 8 3  C I V I L  R I G H T S

1 1 . 1  42 U . S . C .  § 1 9 8 3  s t a t e s :

E v e r y  p e r s o n  wh o ,  u n d e r  c o l o r  o f  a n y  

s t a t u t e ,  o r d i n a n c e ,  r e g u l a t i o n ,  c u s t o m ,  o r  

u s a g e ,  o f  a n y  S t a t e  o r  T e r r i t o r y  o r  t h e  

D i s t r i c t  o f  C o l u m b i a ,  s u b j e c t s ,  o r  c a u s e s  t o  b e  

s u b j e c t e d ,  a n y  c i t i z e n  o f  t h e  U n i t e d  S t a t e s  o r  

o t h e r  p e r s o n  w i t h i n  t h e  j u r i s d i c t i o n  t h e r e o f  t o
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t h e  d e p r i v a t i o n  o f  a n y  r i g h t s ,  p r i v i l e g e s ,  o r  

i m m u n i t i e s  s e c u r e d  b y  t h e  C o n s t i t u t i o n  a n d  

laws, s h a l l  b e  l i a b l e  t o  t h e  p a r t y  i n j u r e d  in 

a n  a c t i o n  a t  la w ,  s u i t  i n  e q u i t y ,  o r  o t h e r

p r o p e r  p r o c e e d i n g  f o r  r e d r e s s .  F o r  t h e

p u r p o s e s  o f  t h i s  s e c t i o n ,  a n y  A c t  o f  C o n g r e s s  

a p p l i c a b l e  e x c l u s i v e l y  t o  t h e  D i s t r i c t  o f  

C o l u m b i a  s h a l l  b e  c o n s i d e r e d  t o  b e  a s t a t u t e  o f  

t h e  D i s t r i c t  o f  C o l u m b i a .

1 1 . 2  A c t i n g  u n d e r  c o l o r  o f  s t a t e  l a w  a n d  m u n i c i p a l  

o r d i n a n c e ,  d e f e n d a n t s  e n g a g e d  in c o n d u c t  w i t h  t h e  k n o w l e d g e  t h a t

s u c h  c o n d u c t  w o u l d  h a v e  t h e  e f f e c t  o f  d e n y i n g  p l a i n t i f f s '  r i g h t s

u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a n d  t h e  l a w s  o f  t h e  U n i t e d  

S t a t e s ,  i n c l u d i n g  t h e  N L R A ,  E R I S A ,  t h e  S h e r m a n  A c t  a n d  o t h e r  law s .

1 1 . 3  A s  a r e s u l t  o f  t h e  v i o l a t i o n s  o f  p l a i n t i f f s '  

r i g h t s ,  p l a i n t i f f s  h a v e  s u s t a i n e d  a n d  c o n t i n u e  t o  s u s t a i n  d a m a g e s  

w h i c h  a r e  d i f f i c u l t  t o  c a l c u l a t e ,  a n d  f o r  w h i c h  a  d e c l a r a t o r y  

j u d g m e n t  a n d  i n j u n c t i o n  a r e  a p p r o p r i a t e  r e m e d i e s .

1 1 . 4  P u r s u a n t  t o  42 U . S . C .  § 1988, p l a i n t i f f s  a r e  e n t i t l e d  

t o  a n  a w a r d  o f  r e a s o n a b l e  a t t o r n e y  f e e s  a s  p a r t  o f  t h e  c o s t s  of t h i s  

a c t i o n .
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S T A T E  C L A I M S  

C O U N T  S E V E N :  E Q U A L  P R O T E C T I O N  O F  T H E  L A W

1 2 . 1  A l a s k a  C o n s t i t u t i o n ,  A r t .  I, § l p r o v i d e s  t h a t  " a l l  

p e r s o n s  a r e  e q u a l  a n d  e n t i t l e d  t o  e q u a l  p r o t e c t i o n  u n d e r  t h e  law.

1 2 . 2  A c t i n g  u n d e r  c o l o r  o f  s t a t e  law, d e f e n d a n t s  e n g a g e d  

in c o n d u c t  w i t h  t h e  k n o w l e d g e  t h a t  s u c h  c o n d u c t  w o u l d  h a v e  t h e  

e f f e c t  o f  d e n y i n g  p l a i n t i f f s '  e q u a l  p r o t e c t i o n  r i g h t s  u n d e r  t h e  

A l a s k a  C o n s t i t u t i o n .

1 2 . 3  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  h a s  t h e  e f f e c t  of 

p r e c l u d i n g  t h e  a w a r d  o f  t h e  P r o j e c t  t o  n o n - u n i o n  c o n t r a c t o r s  (in 

f a c t ,  a n y  c o n t r a c t o r ,  u n i o n  o r  o t h e r w i s e ,  w i t h o u t  a c o n t r a c t  w i t h  

t h e  I B E W )  a s  a c l a s s .

1 2 . 4  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  d o e s  n o t  h a v e  a f a i r  

a n d  s u b s t a n t i a l  r e l a t i o n  t o  a l e g i t i m a t e  g o v e r n m e n t  i n t e r e s t .

1 2 . 5  T h e  u n f a i r  d i s t i n c t i o n  m a d e  b y  t h e  d e f e n d a n t s  is a 

v i o l a t i o n  o f  t h e  e q u a l  p r o t e c t i o n  r i g h t s  o f  t h e  p l a i n t i f f s .  A s  a 

r e s u l t  o f  t h a t  d i s t i n c t i o n ,  p l a i n t i f f s  h a v e  s u s t a i n e d  a n d  c o n t i n u e  

t o  s u s t a i n  d a m a g e s  w h i c h  a r e  d i f f i c u l t  t o  c a l c u l a t e ,  a n d  f o r  w h i c h  

a d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i o n  a r e  a p p r o p r i a t e  r e m e d i e s .

C O U N T  E I G H T :  D U E  P R O C E S S  O F  L A W

1 3 . 1  A l a s k a  C o n s t i t u t i o n ,  A r t .  I, § 7 p r o v i d e s  in
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p e r t i n e n t  p a r t :  " N o  p e r s o n  s h a l l  b e  d e p r i v e d  o f  life, l i b e r t y ,  o r  

p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  l a w . "

1 3 . 2  A c t i n g  u n d e r  c o l o r  o f  s t a t e  law, d e f e n d a n t s  e n g a g e d  

i n  c o n d u c t  wi-th t h e  k n o w l e d g e  t h a t  s u c h  c o n d u c t  w o u l d  h a v e  t h e  

e f f e c t  o f  d e n y i n g  p l a i n t i f f s '  d u e  p r o c e s s  r i g h t s  u n d e r  t h e  A l a s k a  

C o n s t i t u t i o n .

1 3 . 3  I r b y  a n d  t h e  I r b y / A U C  a r e  r e a d y ,  w i l l i n g  a n d  a b l e  t o  

b i d  o n  a n d  t o  p e r f o r m  t h e  P r o j e c t .  B o t h  h a v e  b e e n  f o u n d  q u a l i f i e d  

t o  b i d  w i t h  t h e  s o l e  e x c e p t i o n  t h a t  n e i t h e r  h a s  a l a b o r  a g r e e m e n t

j w i t h  t h e  I B E W .  B e c a u s e  o f  t h e  u n r e a s o n a b l e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  p l a i n t i f f s  h a v e  b e e n  d e p r i v e d  o f  a n  o p p o r t u n i t y  t o  

o b t a i n  w o r k  o n  t h e  P r o j e c t .  T h e  r e q u i r e m e n t  d e p r i v e s  p l a i n t i f f s  of  

a p r o p e r t y  i n t e r e s t  i n  c o n t r a c t  a w a r d s  w i t h o u t  d u e  p r o c e s s  o f  law.

1 3 . 4  T h e  a r b i t r a r y  a n d  c a p r i c i o u s  d i s t i n c t i o n  m a d e  b y  t h e  

d e f e n d a n t s  v i o l a t e s  t h e  d u e  p r o c e s s  r i g h t s  o f  t h e  p l a i n t i f f s .  A s  a 

r e s u l t  o f  t h a t  d i s t i n c t i o n ,  p l a i n t i f f s  h a v e  s u s t a i n e d  a n d  c o n t i n u e  

t o  s u s t a i n  d a m a g e s  w h i c h  a r e  d i f f i c u l t  t o  c a l c u l a t e ,  a n d  f o r  w h i c h  

a d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i o n  a r e  a p p r o p r i a t e  r e m e d i e s .

C O U N T  N I N E :  A L A S K A  A N T I T R U S T  L A W S

1 4 . 1  A S  4 5 . 5 0 . 5 6 2  a n d  .572 p r o h i b i t  r e s t r a i n t  o f  t r a d e  a n d  

t h e  m o n o p o l i z a t i o n  o f  a n y  p a r t  o f  t r a d e  o r  c o m m e r c e .
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1 4 . 2  T h r o u g h  t h e  a r t i f i c e  o f  t h e  b i d d i n g  s p e c i f i c a t i o n s ,  

t h e  C i t y  o f  S e w a r d  a n d  t h e  I B E W  h a v e  e n t e r e d  i n t o  a c o n s p i r a c y  t o  

r e s t r a i n  f r e e  c o m p e t i t i o n  a n d  i n t e r s t a t e  c o m m e r c e  b y  i m p o s i n g  t h e  

I B E W  s i g n a t o r y  r e q u i r e m e n t  o n  a l l  p r o s p e c t i v e  b i d d e r s . T h e

| c o n s p i r a c y  r e f l e c t e d  i n  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  e f f e c t i v e l y  

e x c l u d e s  f r o m  t h e  b i d d i n g  p r o c e s s  a l l  c o n t r a c t o r s  w h o s e  e m p l o y e e s  d o  

n o t  w i s h  t o  b e  r e p r e s e n t e d  b y  a l a b o r  u n i o n ,  o r  w h o  p r e f e r  t o  d e a l  

o n l y  w i t h  a u n i o n  d e s i g n a t e d  b y  a m a j o r i t y  o f  t h e i r  e m p l o y e e s .

1 4 . 3  D e f e n d a n t s  w i J f u l l y  e x e c u t e d  t h e  A g r e e m e n t  a s  p a r t  of 

a g e n e r a l  s c h e m e  t o  r e d u c e  c o m p e t i t i o n  a n d  e l i m i n a t e  n o n - u n i o n  

c o n t r a c t o r s  f r o m  t h e  c o n s t r u c t i o n  o f  e l e c t r i c a l  t r a n s m i s s i o n  l i n e s  

i n  t h e  S t a t e  o f  A l a s k a .

1 4 . 4  D e f e n d a n t s  a t  a l l  t i m e s  r e l e v a n t  t o  t h e  a l l e g a t i o n s  

s e t  f o r t h  h e r e i n  w e r e  a c t i n g  a s  t h e  a g e n t s  a n d / o r  c o - c o n s p i r a t o r s  of  

e a c h  o t h e r ,  w i t h  a c o m m o n  a n t i - c o m p e t i t i v e  p u r p o s e  o r  d e s i g n .

1 4 . 5  T h e  C i t y  o f  S e w a r d  a l s o  a c q u i e s c e d  t o  t h r e a t s ,  

i n t i m i d a t i o n  a n d  c o e r c i o n  e m p l o y e d  b y  t h e  I B E W  t o  s e c u r e  t h e  T B E W  

s i g n a t o r y  r e q u i r e m e n t .

1 4 . 6  D e f e n d a n t s '  u n l a w f u l  c o n d u c t  h a s  p r e v e n t e d  n o n - u n i o n  

c o n t r a c t o r s  f r o m  b i d d i n g  o n  t h e  P r o j e c t ,  a n d  t h u s  s u b s t a n t i a l l y  

r e d u c e s  c o m p e t i t i o n  a n d  s u b s t a n t i a l l y  r a i s e s  t h e  l i k e l y  p r i c e  o f  t h e  

P r o j e c t .
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1 4 . 7  D e f e n d a n t s '  u n l a w f u l  c o n d u c t  h a s  i n j u r e d  p l a i n t i f f s  

i n  t h e i r  b u s i n e s s e s ,  p r o p e r t y ,  a n d  p e r s o n  in t h a t  t h e y  h a v e  s u f f e r e d  

a n d  w i l l  c o n t i n u e  t o  s u f f e r  s u b s t a n t i a l  i n j u r y  t o  t h e  g o o d w i l l  of 

t h e i r  b u s i n e s s e s ,  l o s t  b u s i n e s s  o p p o r t u n i t i e s ,  a n d  t h e  l o s s  o f

I
! p r o f i t s  a n d  e m p l o y m e n t .

1 4 . 8  N e i t h e r  t h e  C i t y  o f  S e w a r d  n o r  t h e  I B E W  e n j o y  

a b s o l u t e  o r  q u a l i f i e d  i m m u n i t y  w i t h  r e s p e c t  t o  t h e i r  p a r t i c i p a t i o n  

i n  t h e  a n t i - c o m p e t i t i v e  a c t i v i t i e s  d e s c r i b e d  i n  t h e  c o m p l a i n t .  T h e  

I B E W  s i g n a t o r y  r e q u i r e m e n t  d o e s  n o t  c o m p o r t  w i t h  t h e  s o v e r e i g n  

p o l i c i e s  o f  t h e  S t a t e  o f  A l a s k a .  T h e r e  is n o  r e q u i r e m e n t  i n  t h e  

l e g i s l a t u r e ' s  g r a n t  t h a t  b i d d e r s  o n  t h e  P r o j e c t  b e  b o u n d  b y  a l a b o r  

a g r e e m e n t  w i t h  t h e  I B u W .  S i m i l a r l y ,  t h e r e  is n o  r e q u i r e m e n t  in t h e  

S t a n d a r d  A g r e e m e n t  F o r m  f o r  M u n i c i p a l  G r a n t s  e x e c u t e d  b y  t h e  C i t y  

a n d  t h e  A l a s k a  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  t h a t  b i d d e r s  o n  t h e  

P r o j e c t  b e  b o u n d  b y  a l a b o r  a g r e e m e n t  w i t h  t h e  I B EW.

1 4 . 9  P l a i n t i f f s  a r e  e n t i t l e d  t o  a p r e l i m i n a r y  a n d  

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  a n d  a d e c l a r a t i o n  t h a t  t h e  r e q u i r e m e n t  i s  i l l e g a l .  

P l a i n t i f f s  a r e  a l s o  e n t i t l e d  t o  t r e b l e  d a m a g e s  f o r  i n j u r y  s u f f e r e d  

b e c a u s e  o f  t h e  i l l e g a l  a c t i v i t i e s .

M U N I C I P A L  C L A I M S
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(

1 5 . 1  T h e  C i t y  o f  S e w a r d  C o d e  p r o v i d e s :  " W h e n  a p r o c u r e m e n t  

i n v o l v e s  t h e  e x p e n d i t u r e  o f  s t a t e  o r  f e d e r a l  g r a n t ,  a s s i s t a n c e  or 

c o n t r a c t  f u n d s ,  -the p r o c u r e m e n t  s h a l l  b e  c o n d u c t e d  in a c c o r d a n c e  

w i t h  a n y  a p p l i c a b l e  m a n d a t o r y  s t a t e  o r  f e d e r a l  l a w  a n d  r e g u l a t i o n . "  

C o d e  § 6 . 0 1 . 0 2 0 .  T h e  C o d e  a l s o  p r o v i d e s  t h a t  p r o c u r e m e n t  c o n t r a c t s  

" s h a l l  b e  l e t  b y  t h e  c i t y  c o u n c i l  t o  t h e  l o w e s t  q u a l i f i e d  r e s p o n s i v e  

a n d  r e s p o n s i b l e  b i d d e r . "  C o d e  § 6 . 1 0 . 2 3 0 .

1 5 . 2  N o t h i n g  i n  t h e  C o d e  a u t h o r i z e s  S e w a r d  t o  r e q u i r e  as 

a q u a l i f i c a t i o n  f o r  b i d d i n g  o n  a p r o j e c t  t h a t  t h e  b i d d e r  h a v e  a 

c u r r e n t  l a b o r  a g r e e m e n t  v i t h  a n y  l a b o r  u n i o n .

1 5 . 3  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  v i o l a t e s  f e d e r a l  a n d  

s t a t e  l a w s ,  a n d  t h e  C i t y  o f  S e w a r d  C o d e ,  b y  m a n d a t i n g  a c u r r e n t  

l a b o r  a g r e e m e n t  w i t h  t h e  I B E W ,  a n d  t h e r e b y  i m p o s i n g  a d d i t i o n a l  c o s t s  

o n  p l a i n t i f f s .

1 5 . 4  P l a i n t i f f s  a r e  e n t i t l e d  t o  a p r e l i m i n a r y  a n d  

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  a n d  a d e c l a r a t i o n  t h a t  t h e  r e q u i r e m e n t  is i l l e g a l .

COUNT TEN: C ITY  OF SEWARD PROCUREMENT CODE

R E Q U E S T E D  R E L I E F  

W H E R E F O R E ,  h a v i n g  s t a t e d  t h e i r  c o m p l a i n t ,  p l a i n t i f f s  p r a y  

f o r  t h e  f o l l o w i n g  r e l i e f :

DELANEY.  WI LES.  
HAYES.  RE ITMAN 
& BRUBAKER,  'fie.

S U I T E  4 0 0  

1 0 0 7  A  1ST 3 1 9  A V C N ' J t  

ANCHORAGE. ALASKA

COMPLAINT FOR DECLARATORY, IN J U N C T I V E  AND MONETARY R E L I E F 24



( I

DELANEY.  WI LES .  
HAYES,  RE ITMAN 

a  BRUBAKER .  INC.
SIIITC 4 0 3  

I C 0 7  H ( S I  3 * 0  A V I  H U E

ANCHORAGE. ALASKA 
(9071 279-350)

1. D e c la r a t o r y  J u d g m e n t : A  j u d g m e n t  d e c l a r i n g  t h e  I B E W  

s i g n a t o r y  r e q u i r e m e n t :  (a) is n u l l  a n d  v o i d  a s  p r e e m p t e d  b y  t h e  N L R A  

a n d  E R I S A  t o  t h e  e x t e n t  i t  r e q u i r e s  p l a i n t i f f s  t o  r e c o g n i z e  a n d  d e a l  

w i t h  a n o n - m a j o r i t y  r e p r e s e n t a t i v e  u n i o n  a n d  t o  b e  b o u n d  t o  e n t e r  an 

a g r e e m e n t  w i t h  t h e  I B E W ;  (b) w o r k s  a d e n i a l  o f  p l a i n t i f f s '  r i g h t s  to  

e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  i n  c o n t r a v e n t i o n  o f  t h e

: C o n s t i t u t i o n s  o f  t h e  U n i t e d  S t a t e s  a n d  t h e  S t a t e  o f  A l a s k a ,  a n d  4 2 

I U . S . C .  § 1 9 8 3 ;  a n d  (c) is u n e n f o r c e a b l e  a g a i n s t  t h e  p l a i n t i f f s .

2. I n j u n c t i o n : A  p r e l i m i n a r y  a n d  p e r m a n e n t  i n j u n c t i o n  

a g a i n s t  t h e  d e f e n d a n t s  a n d  t h e i r  a g e n t s ,  e m p l o y e e s ,  s u c c e s s o r s ,  

a t t o r n e y s ,  a n d  a l l  t h o s e  a c t i n g  i n  c o n c e r t  o r  in p a r t i c i p a t i o n  w i t h  

t h e m ,  p r o h i b i t i n g  e n f o r c e m e n t  a g a i n s t  p l a i n t i f f s  o f  t h o s e  p o r t i o n s  

o f  t h e  b i d  q u a l i f i c a t i o n s ,  i n c l u d i n g  i n  p a r t i c u l a r  t h e  I B E W  

s i g n a t o r y  r e q u i r e m e n t ,  w h i c h  w o u l d  r e q u i r e  p l a i n t i f f s  t o  r e c o g n i z e  

o r  d e a l  w i t h  a n y  u n i o n  o r  t o  a d h e r e  t o  a n y  c o l l e c t i v e l y  b a r g a i n e d  

t e r m s  o r  c o n d i t i o n s  o f  e m p l o y m e n t .

2 . M o n e y  d a m a g e s : J u d g m e n t  i n  f a v o r  o f  p l a i n t i f f s  a n d  

a g a i n s t  d e f e n d a n t s  f o r  d a m a g e s ,  i n c l u d i n g  t r e b l e  t h e  a m o u n t  of  

a c t u a l  d a m a g e s  f o u n d  t o  h a v e  b e e n  s u s t a i n e d  b y  p l a i n t i f f s  a s  a 

r e s u ] t  o f  d e f e n d a n t s '  u n l a w f u l  c o n d u c t  u n d e r  15 U . S . C .  § 1 a n d  A S  

4 5 . 5 0 . 5 7 6 .

4. C o s t s  a n d  F e e s : J u d g m e n t  i n  f a v o r  o f  p l a i n t i f f s  a n d
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1 0 0 7  M I S t  3 * J  A V I N U I  
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a g a i n s t  d e f e n d a n t s  f o r  c o s t s ,  i n t e r e s t s  a n d  a t t o r n e y  f e e s  in 

b r i n g i n g  a n d  p r o s e c u t i n g  t h i s  a c t i o n  p u r s u a n t  t o  42 U . S . C .  § 1988, 

A S  4 5 . 5 0 . 5 7 6 ( a ) ,  a n d  a n y  o t h e r  a p p l i c a b l e  A l a s k a  lav/.

5, O t h e r  R e l i e f : S u c h  o t h e r  r e l i e f  a s  t h e  c o u r t  m a y  d e e m  

e q u i t a b l e  a n d  j u s t  u n d e r  t h e  c i r c u m s t a n c e s .

D A T E D  a t  A n c h o r a g e ,  A l a s k a  t h i s  z f * - d a y  of D e c e m b e r ,

1 9 9 0 .

D E L A N E Y ,  W I L E S ,  H A Y E S ,  
R E I T M A N  & B R U B A K E R ,  INC. 
A t t o r n e y s  f o r  P l a i n t i f f s

/  S t e p h e n  M. E l l i s

a r c  D. B o n d
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1 9 9 0  SLA  C H . 2 0 8

E d i t o r ' s  n o t e s . — S e c t i o n s  1 3 9 — 1 4 2  o f  t h i s  c h a p ­

t e r  w i l l  n o t  b e  s e t  o u t  i n  t h e  A l a s k a  S t a t u t e s .  K e e p  

t h i s  p a m p h l e t  f o r  f u t u r e  r e f e r e n c e s  t o  t h e s e  s e c t i o n s .  

C o p i e s  o f  t h i s  c h a p t e r  a r e  a l s o  a v a i l a b l e  f r o m  t h e  

L e g i s l a t i v e  A f f a i r s  A g e n c y  o r  a n y  L e g i s l a t i v e  I n f o r ­

m a t i o n  O f f i c e .
Chapter 20fl

7

1

4 j

M

:!
a!.

•'4

AN ACT

M a k i n g ,  a m e n d i n g ,  a n d  r e p e a l i n g  c a p i t a l  a n d  o p e r a t i n g  

a p p r o p r i a t i o n s |  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

upended end unofe-ilga ted-bn 1 tmrc o f  t he opp?

"  t I o n  o a d e  I r T^ Te ? : — m . . c h .  1 7 2 ,  SLA 1 9 8 8 ,  p a g e  1 5 1>--i i J i ^ - ^ ,T 7 e ^ t e r c b u r g - S o l i d  

, 7 j W a s t e  I n c i n e r a t i o n  -  S 8 0 0 , O O o T ^ s ^ r f i S l r T a n d  r e a p p r o p r l a t e d  t o  t h e  D e -  

t 3 [ p a r t m e n t  o l A ^ D l r v ^ s T r  a c t o n  f o r  p a y m e n t  a s  a g r f t n T ^ u n ^ c T ' A ^ - - i 2 j _ P 5 . 3 1 5  t o  t h e

PTcT of Pet e r ab\rrg-f-or-gol-t d -oasee-dl opond 1
r-*—  P T h> i m n fr r i i rf t d—ftrrd- t m e b 1 i - o f  e h e  Bn o r c p r

* S e c .  3 .  S e c t i o n  1 5 8 ,  c h .  3 ,  FSSLA 1 9 8 7 ,  p a g e  5 3 ,  l i n e  6 i a  a m e n d e d  t o  

r e a d :

AP PROPRI ATI ON CENERAL FUND

ITEMS

77

;

W r a n g e l l  S o l i d  W a s t e  

P r e l e c t s  1 INCINERATOR)

( ED I )  3 0 6 . 0 0 0  3 0 6 , 0 0 0

-rJ  — • S e c .  4 .  S e c t i o n  2 8 6 ,  c h .  5 0 ,  SLA 1 9 8 0 ,  p a g e  6 4 ,  l i n e  16 i i  a m e n d e d  t o

□ 5  r , jd
APPROPRI ATI ON GENERAL FUND

o — |  - I -  SCS CSH8 4 & ) ( F l n )

1 9 9 0  SLA CII.  2 0 8

C h a p t e r  JOS

‘  S e c .  1 4 4 .  T h e  m o  o f  5 9 . 5 0 0 , 0 0 0  I s  a p p t o p r l a c e d  f r o m  t h e  R a i l b e l t

e n e r g y  f u n d  (AS 3 7 . 0 5 . 5 2 0 )  I n  t h e  g e n e r a l  f u n d  t o  t l i e  D e p a r t m e n t  n f  A d m i n ­

i s t r a t i o n  f o r  p a y m e n t  a s  a  g r a n t  u n d e r  AS 3 7 . 0 5 . 3 1 5  t o  t h e  C i t y  o f  S e w a r d  

f o r  t h e  d e s i g n  a n d  c o n s t r u c t i o n  o f  t h e  S e w a r d  t r a n s m i s s i o n  l i n e  f r o m  [ . a wi n g  

t o  F o r t  Ra y mo n d  s u b e t a t l o n .

* S e c .  1 4 5 .  T h e  s u m o f  5 9 , 0 0 0 , 0 0 0  i s  a p p r o p r i a t e d  f r o m  t h e  R a l l b t l t

e n e r g y  f u n d  ( AS 3 7 . 0 5 . 5 2 0 )  I n  t h e  g e n e r a l  r u n d  t o  t h e  A l a s k a  R a i l r o a d  

C o r p o r a t i o n  f o r  t h e  p u r t h a s e  o f  l o c o m o t i v e s ,  r o l l i n g  s t o c k ,  a n d  a s s o c i a t e d  

e q u i p m e n t  c o s t s .

* S e c .  1 4 6 .  C o n t i n g e n t  u p o n  t h e  e x e c u t i o n  o f  a  l o n g - t e r m ,  n o - c o s t  l e d s e  

b e t w e e n  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  a n d  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  

t h a t  d e s i g n a t e s  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n ' s  C o v e r n m c n t  H i l l  b l u f f  

l a n d  a s  o p e n  s p a c e  o r  l o r  p u b l i c  u s e ,  t h e  s u m  o f  S 7 . 5 0 0 . 0 0 0  i s  a p p r o p r i a t e d

f r o m  t h e  R a i l b e l c  e n e r g y  f u n d  (AS 3 7 . 0 5 . 5 2 0 )  I n  t h e  g e n e r a l  f u n d  t o  t h e

D e p a r t m e n t  o f  A d m i n i s t r a t i o n  f o r  p a y m e n t  a s  a  g r a n t  U n d e r  AS 3 7 . 0 5 . 3 1 5  t o  

t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  f o r  r o a d  a n d  b r i d g e  I m p r o v e m e n t s  f o r  t i i e  

A n c h o r a g e  S h i p  C r e e k  O r i g i n a l  T o w n s i t e  R e d e v e l o p m e n t  P r o j e c t ,  I n c l u d i n g  

e x t e n s i o n  o f  W a r e h o u s e  A v e n u e ,  r e a l i g n m e n t  o f  C S t r e e t ,  a n d  c o n s t r u c t i o n  o f  

a  S h i p  C r e e k  p e d e s t r i a n  b r i d g e .

* S e c .  1 4 7 .  ( a )  T h e  s um o f  S ) , 6 0 0 , 0 0 0  i s  a p p r o p r i a t e d  f r o m  t h r  R a i l -  

b e l t  e n e r g y  f u n d  ( AS 3 7 . 0 5 . 5 2 0 )  I n  t h e  g e n e r a l  f u n d  t o  t h e  D e p a r t m e n t  o f  

C o i m a u n l t y  a n d  R e g i o n a l  A f f a i r s  f o r  w e j t h e r i t a t i o n  a n d  e n e r r v  c o n s e r v a t i o n  

a n d  f o r  t h e  e n e r g y  e f f i c i e n t  r e s i d e n t i a l  h o u s i n g  I n c e n t i v e  p r o g r a m  u n d e r  

, - e c .  9 o f  PCS CSSSHB 35 8  ( F i n )  am S U - r d  l i d ) ,  e n a c t e d  h y  t h e  S i x t e e n t h  

A l a s k a  S t a t e  L e g i s l a t u r e .

<h)  T h e  sum o f  S 6 0 0 . 0 0 0  i s  a p p r o p r i a t e d  f r o m  t h e  R a l l l i e l t  e n e r g y  f u n d  

IAS 3 7 . 0 5 . 5 7 0 )  i n  t t - e  g e n e r a l  f u n d  c n  t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  

II e g  l  o n  a  1 A f f a i r s  c o  m a t c h  l t d r r a l  r e c r i p t s  f o r  t h o  w o . i t l o T l . - . i l  t o n  a n d  

e n e r g y  c o n s e r v a t i o n  p r o g r a m .
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STANDARD AGREEM ENT FO RM  
FO R  MUNICIPAL GRANTS

. v r :This ag reem en t is executed betw een the S ta te  of 
of A dm in istra tion  (Hereinafter called th e  "State"), andH h"
(Hereinafter called th e  "Grantee"); \jr,,

WITNESSETH that: •' ^
W hereas, the G rantee is  w illing to und e rtak e  th e  perfo rm ance of th is 

g ran t u n d e r  th e  te rm s of th is agreement;
‘ * W hereas, th e  G ran tee h a s  th e  au tho rity  u n d e r the S ta te  law or local 

ch a r te r  to provide th e  services for which funds were appropriated;
■ W hereas, the S ta te  h a s  th e  au tho rity  to en te r in to th is  ag reem en t by 

AS 37.05.315; 1
1 W hereas.' unexpended  fund ing  for th is g ran t lapses on thL five year 

ann iversary  date of Ju ly  10, 1990 if the project is n o t subs tan tia lly  underway 
o r upon: completion of the project if work is completed prior to the five year 
ann iversa ry  d a te 'o r if substan tia l, ongoing work stops after the five year date 
is  r e a c h e d ;-

' ' lv,:W hereas, the g ran t num ber is; 7/91-956
’’ .[W hereas, the g ran t am oun t ts; $9,500,000 v

’ • •*- W hereas, th e  g ran t pu rpose is; Design an d  construc tion  of the
Seward tran sm iss ion  line from Lawing to Fort Raymond sub s ta tion

• W hereas, the G ran tee In tends to use th ese  funds as explained 
below; 1 V'. :
• i f ’ i  < • ! ’ I

T h e  p r o j e c t  c o n s i s t s  o f  r e p l a c i n g  a p p r o x im a t e l y  2 4 m i l e s  o f  69 KV l i n e  w i t h  a i

'n e w  1 1 5  KV a n d  3 m i l e s  o f  n ew  6 9  KV t r a n s m i s s i o n  l i n e ;  r e b u i l d i n g  S e w a rd  {
S u b s t a t i o n  t o  a c c o m m o d a te  1 15 K V ; r e l o c a t i n g  e x i s t i n g  t r a n s f o r m e r s  f r o m  L a w in g  
a n d ‘ S p r i n g  C r e e k  S u b s t a t i o n s  t o  S e w a rd  S u b s t a t i o n ;  r e l o c a t i n g  e x i s t i n g  
t r a n s f o r m e r s  f r o m  S e w a r d ' S u b s t a t i o n  t o  S p r i n g  C r e e k  S u b s t a t i o n ;  r e b u i l d i n g  .

‘ S p r i n g  C r e e k  S u b s t a t i o n . a s  r e q u i r e d  t o  a c c e p t  t h e  t r a n s f o r m e r s ;  r e p l a c i n g  . (
. e x i s t i n g  a n d  c o n s t r u c t i n g  n ew  d i s t r i b u t i o n  l i n e s  a n d  s e r v i c e s  a n d  o t h e r  w o r k  j |
n e c e s s a r y  f o r  a c o m p le t e  o p e r a t i o n a l  e l e c t r i c a l  t r a n s m i s s i o n  a n d  d i s t r i b u t i o n  

■ • s y s te m  s e r v i n g  c u s t o m e r s  w i t h i n  t h e  S e w a rd  E l e c t r i c  U t r l ' l S t ^  E c W iE e £ ) \ r c a .  . :
* > • • * 11 <* •• r  » t # *..• 11 »

f.! *■’. if Si i f‘ . i r * * I * Jtj'i •• nil I

"  . ! , !» >  J U L 2 3 W 9 0

• ' ■ • • OFFICE OF THE
. • * CITY CLERK ;

• i ! • # : . ' v , ; ; : ,« • •  j ■
•*' •1>'| . .  I r » . • . '

   "• -I • . '
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1 I , • • * . •
• . • • ’ i

NOW THEREFORE. the parties hereto agree as follows:
ARTICLE I. ’ GRANT CONDITIONS. 'V.'.rV-' !

. The G rantee: '* - .• ,. »• •> j
(1) will spend the g ran t only for the pu rposes specified above.
(2) will allow, on request, a n  aud it by the S ta te of the u ses m ade of the 

grant. . ;:•? j»* ... i
. (3) a s su re s  tha t, to the ex ten t co n s is ten t w ith the pu rpo se  of the 

app rop ria tion , the facilities and services provided w ith the g ran t will b e  
available for u se of the general public. • >■ •, ", >.

(4) will re tu rn  to the S tate all g ran t funds received for construction  of
a  public facility, if the State, u pon  reviewing the-docum en ta tion  provided ; j 
and  o th e r evidence, d e te rm ines th a t su b s tan tia l,  .ongoing work on the 
p roject h a s  no t begun w ithin five years of the date It w as appropriated.

(5) will, for all g ran ts for construction of a public facility, operate and 
m a in ta in  th e  facility for its practical life and th a t it will not look to the S tate 
to operate o r m ain ta in  the. facility or pay for its operation and m aintenance.
This does n o t apply to a g ran t for money for rep a ir or im provement of an 
existing facility operated or m ain ta ined  by the S tate a t.th e  tim e.the g ran t is j
accep ted  If th e  re p a ir or Improvement for .which the, g ran t Is m ade will not ,
su b s ta n tia l ly  increase the operation or m ain tenance costs to the State.

(6) will subm it a m onthly m unic ipal g ra n t financial repo rt un til (he , 
p ro ject Is completed. A final municipal g ran t financial report Is due w ith in |

. 90 days of project completion. .. i
(7) will re ta in  for a period of three years a fte r p roject .completion all j

co n tra c ts ; Invoices, m ateria ls, payrolls, p e rsonne l records, c o n d itio n s . of |
employment, and o ther d a ta  relating to m atters'covered by the grant. ;

(8) will re tu rn  all unexpended g ran t m onies to the-State w ith in  90 
days of p ro jec t completion. •*. ! :4-f.: .

(9) will no t allow any of the g ran t monies to be used for. the purpose of :
lobbying activities before the A laska Legislature. ^

(10) w ill comply .with the m inim um  wage an d  employment provisions 
of A laska's pub lic  con stru c tion  con trac t law  as se t o u t In AS 36.05.010 
(copies of which are available th rough the D epartm ent of Labor).

• * • i

ARTICLE . II. . TERMS OF F \YMENT • ' /
Twenty p e rcen t of tne g ran t shall be paid to the grantee, as an  advance, 
w ithin 10 days of the effective date of th is agreement. The rem ainder of the 
g ran t will be paid after the entire advance Is expended. The paym en ts will 
be based  on grantee expenditu res th a t exceed the advance am ount. These ;
expend itu res m u s t be reported  to the D epartm en t of A dm in istra tion  on a 
m un ic ipa l g ran t financial report. Expenditu res are here in  defined as ac tual 
cash  outlays or cu rren t payables.

• (Rev. 5/90) Page 2 of 4
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The S ta te  will re im bu rse  from financia l re p o r ts  signed  by th e  Mayor or 
p e rson s designated  In writing by the Mayor to certify.
NOTE: Signing of th is agreem ent does in  no way excuse the recip ien t of the 
m un ic ip a l g ra n t of any  o th e r law, A laska S ta te  S ta tu te  or City code 
regu la tions. Recip ien t m u s t In all cases consu lt and  adhere  to all local, 
S tate, or Federal laws th a t perta in  to public funds. ,
The g ran te e  recogn izes th a t 02. AAC 45.010 e s tab lish e s  specific a u d it 
requ irem en ts for g ran t ag reem ents execu ted after A ugust 1, 1985. If the :
g ran tee  does no t hav? a  copy of 02. AAC 45.010. one shou ld  be obtained
from the  D epartm en t of Adm inistration. '!

jThe G ran t Adm inistrator, by w ritten notice, may term inate tills agreement, !
in whole or in  part, when it is in the b es t in te res t of the State. The S tate is 
liable only for p aym en t in accordance w ith  the paym en t provisions of the 
ag reem en t a s  am ended  for services rendered  before the effective date of .
te rm ina tion , •

(R e v .  5 / 9 0 ) P a g e  3  o f  4
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The am oun t of the g ran t Is full con sid e ra tio n  of th e  g ran tee 's  
p erfo rm ance.
ARTICLE III. ADDITIONAL CONTRACT PROVISIONS.'v • ' .

The effective date of this g ran t Is the date the agreem ent 1j  signed by 
the State.

■; V  <;

IN WITNESS WHEREOF, the parties have executed th is agreement. ;;
Approved by O rdinance/Resolution # ID-OMo dated  01 I n  .

• 4 1 * 1 • ,
; . i

G rantee will a ttach  a copy of Ordinance/Resolution. ‘ ‘
G ran tee itetaf A l a s k a '■

■— W r r ■ ■—  - r .
F r a n k  B a x t e r  *. 1 "  " I

Commissioner of Administration

Date: 
DISTRIBUTION:

(Official Title) j  ’
! . . , [ • 
•

Date: 7 * 3 1' $0

Grantee [ ] S ta te  . • .hi *

■ J f . ' j  "• » 1 • *1 • rI. • .*‘,11 ..

p w s i f f l i i

. ( R e v .  5 / 9 0 )  , P a g e  4  o f  4
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R E Q U E S T  F O R  C O N T R A C T O R S  T O  P R E - Q U A L I F Y  T O  B I D  
O N  C O N S T R U C T I O N  O F  T H E  S E W A R D  1 1 5 K V  T R A N S M I S S I O N  L I N E  ■ '

L A W I N G  T O  F O R T  R A Y M O N D  :
I

T h e  C i t y  o f  S e w a r d  d e s i r e s  t o  r e c e i v e  r e q u e s t s  for pre- ! 
q u a l i f i c a t i o n  f r o m  e l e c t r i c a l  c o n s t r u c t i o n  c o n t r a c t o r s  d e s e r v i n g  to ; 
b i d  o n  c o n s t r u c t i o n  of a p p r o x i m a t e l y  24 m i l e s  of 1 I 5 K V  t r a n s m i s s i o n  • 
l i n e  a n d  a s s o c i a t e d  w o r k  e x t e n d i n g  f r o m  L a w i n g  S u b s t a t i o n ,  M i l e  24 < 
S e w a r d  H i g h w a y ,  t o  t h e  S e w a r d  s u b s t a t i o n  i n  S e w a r d .  B i d s  w i l l  be ' 
a c c e p t e d  o n l y  f r o m  c o n t r a c t o r s  w h o  h a v e  b e e n  p r e - q u a l i f i e d .

I n  o r d e r  t o  b e  c o n s i d e r e d  f o r  q u a l i f i c a t i o n  to b i d  th i s  p r o j e c t ,  1 
t h e  c o n t r a c t o r  m u s t  be l i c e n s e d  t o  p e r f o r m  w o r k  i n  t n e  s t a t e  of A l a s k a  
a n d  m a i n t a i n  a n  o f f i c e  i n  A l a s k a  w h e r e  b u s i n e s s  a n d  c o n t r a c t  m a t t e r s  
m a y  b e  c o n d u c t e d .  A l s o ,  t h e  c o n t r a c t o r  a n d  t h e i r  s u b c o n t r a c t o r s  m u s t  ; 
b o  a p a r t y  t o  a n  a p p r o p r i a t e  c u r r e n t  l a b o r  a g r e e m e n t  w i t h  t h e  I B E W  ; 
t h a t  w i l l  a s s u r e  t h a t  w o r k  t r a d i t i o n a l l y  p e r f o r m e d  b y  e m p l o y e e s  , 
r e p r e s e n t e d  b y  t h e  I n t e r n a t i o n a l  B r o t h e r h o o d  of E l e c t r i c a l  W o r k e r s ,  ! 
l o c a l  u n i o n  1 5 4 7  (IBEW) ia p e r f o r m e d  b y  s u c h  e m p l o y e e s .  j

l
A  p r e - s u b m i t t a l  c o n f e r e n c e  w i l l  b e  h e l d  at t h e  S e w a r d  C i t y  j 

C o u n c i l  C h a m b e r s ,  F i f t h  6 A d a m s  S t r e e t s ,  S e w a r d ,  a t  1:30 p.m. on j 
W e d n e s d a y ,  O c t o b e r  17, 1990. I n t e r e s t e d  c o n t r a c t o r s  a r e  e n c o u r a g e d  to 
a t t e n d  t h e  c o n f e r e n c e ,  I

A  c o p y  o f  t h e  p r e - q u a l i f i c a t i o n  f o r m  a n d  r e l a t e d  d o c u m e n t s  m a y  be  
o b t a i n e d  a t  t h e  o f f i c e  of the C i t y  En gi ne er , PO  B o x  167, Se w a r d ,  ! 
A l a s k a  99664.

T h a  r e q u e s t s  f o r  p r e - q u a l i f i c a t i o n  m u s t  b e  s u b m i t t e d  to t h e  city;
c l e r k  n o  l a t e r  t h a n  5 t 0 0  p.m. on M o n d a y ,  O c t o b e r  29, 1990. P r o p o s a l s '
s u b m i t t e d  a f t e r  t h a t  d a t e  a n d  t i m e  s h a l l  b e  r e t u r n e d  u n o p e n e d  t o  the 
s e n d e r  a n d  w i l l  n o t  b e  c o n s i d e r e d .  I

T h e  s e l e c t i o n  o f  q u a l i f i e d  b i d d e r s  w i l l  b e  a t  t h e  s o l e  d i s c r e t i o n  
• o f  t h e  c i t y  of S e w a r d ,  a n d  t h e  c i t y  r e s e r v e s  t h a  r i g h t  t o  r e j e c t  any, 
a n d  a l l  r e q u e s t s  f o r  p r e - q u a l i f i c a t i o n .  T h i s  s o l i c i t a t i o n  d o e s  not. 
c o m m i t  t h e  C i t y  o f  S e w a r d  t o  a w a r d  a n y  c o n t r a c t  f o r  c o n s t r u c t i o n  of. 
t h a  l i n e  o r  p r e c l u d e  t h e  C i t y  f r o m  s u b s e q u e n t  a d v e r t i s e m e n t  for  
c o n t r a c t o r s  t o  p r e - q u a l i f y  o r  t o  a d v e r t i s e  f o r  b i d s  w i t h o u t  r e q u i r i n g  
p r e - q u a l i f i c a t i o n .  T h i s  s o l i c i t a t i o n  d o e s  n o t  c o m m i t  t h e  c i t y  of! 
S e w a r d  t o  p a y  a n y  c o s t  i n c u r r e d  i n  t h e  p r e p a r a t i o n  of t h e  r e q u e s t  f o r  

p r e - q u a l i f i c a t i o n  o r  t o  a w a r d

C I T Y  C L E R K

N o t i c e  t o  P u b l i s h e r  - S E W A R D  P H O E N I X  L O G  - P u b l i s h  l ' . V U / j Q
A N C H O R A G E  D A I L Y  N E W S  - P u b l i s h  1 0 A V 3  & 14/90 
F A I R B A N K S  N E W S  M I N E R ' -  P u b l i s h  1 0 / 1 3  6 14/90 
P E N I N S U L A  C L A R I O N  - P u b l i s h  1 0 / 1 3  (. 14/90
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R e q u e s t  f o r  p r e - q u a l i f i c a t i o n  f o r  
c o n s t r u c t i o n  o f  t h e  1 1 5 K V  t r a n s m i s s i o n  l i n e  
P a g e  2

P O S T E D :  1 0 / 0 8 / 9 0

C i t y  H a l l  b u l l e t i n  b o a r d  
U. S. P o s t  O f f i c e  
H a r b o r m a s t e r ' s  B u i l d i n g

M A I L E D  O R  D E L I V E R E D :  1 0 / 0 8 / 9 0

S e w a r d  P h o e n i x  L o g  
A n c h o r a g e  D a i l y  N e w s  
F a i r b a n k s  N e w s  M i n e r  
P e n i n s u l a  C l a r i o n
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REQUEST FOR CONTRACTOR TO PRE-QUALIFY TO BID 
ON CONSTRUCTION OF SEWARD’S LAWING TO FORT RAYMOND

TRANSMISSION LINE

The City of Seward desires to receive "Requests for Prc-qualitication" from electrical 
construction contrar d i  s desiring to bid on all or a part of construction of approximately 
24 miles of 115 KV Transmission Line and associated works extending from Lawing 
Substation, Mile 24 Seward Highway, to the Seward Substadon in Seward. Bids will be 
accepted only fiom contractors who have been pre-qualificd. Request for Pre- 
Qualification must be submitted to the Seward City Clerk not later than 5:00 p.m. on the 
29th of October, 1990.

The project is being funded from a 9.5 million dollar grant from the State of Alaska to 
the City of Seward. Due to the dming of the Grant and the urgent need for upgrades 
to the system within budgeted funds, it is expected that the work will be bid in several 
phases with bids being requested for the first construcdon contract in the Spring of 1991.
The City andcipatcs providing major material components, including poles, insulators 
and conductors. The contracts requiring pre-qualificadons include the following work, 
however, the scope of work included in each contract may vary significantly from the 
phases described below, or a phase may be broken into several contracts.

PHASE I - Construcdon of a 115 KV electrical transmission line from 
approximately mile 19 Sewatd Highway to Seward Substadon. This work would 
include construcdon of a wood pole 115 KV line, 25 KV underbuilt distribudon 
line, removal or rehabilitadon of exisdng 69 KV line, connecdon of services and 
associated work. Clearing of the rights of way may not be included in the work 
and if bid as a separate contract will not require prc-qualificadon. 1

i
PHASE II - Construcdon of a 115 KV electrical transmission line from the 
Lawing Substadon, Mile 24 Seward Highway to Mile 19 Seward Highway. This 
would include construcdon of a wood pole 115 KV transmission line, 25 KV 
underbuilt distribudon line, rehabilitadon or removal of exisdng 69 KV 
transmission line, connecdon of services and associated work. Clearing of the 
rights of way may not be included in the work and if bid separately will not 
require prc-qualificadon.

PHASE III - Construcdon of the balance of work necessary to upgrade the power 
from 69 KV to 115 KV. This would include relocaung Several large transformers, 
rebuilding substadons to handle higher voltages and all other work necessary to 
complete the project to serve Seward from the new 115 KV transmission line.
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The work is currently being designed by Dryden and LaRue Engineers, Inc. or 
Anchorage. The schedule for bidding will depend upon design time, material delivery 
dates and other factors which inay not be under con'jrol of the City.

In order to be considered for qualification to bid this project a contractor must be 
licensed to perform the required work in the State of Alaska and maintain an office in 
Alaska where business and contract matters may be conducted. The City of Seward is 
a signatory to a collective bargaining agreement with the International Brotherhood of 
Electrical Workers (IBEW), Local Union 1547. In order to preserve work traditionally 
performed by employees represented by the IBEW and to avoid destruction of wages, 
hours and conditions of employment achieved through the collective bargaining process, 
the City has agreed that, to the extent permitted by law, it will not contract, or allow the 
subcontract, for the construcuon of the 115 KV main electrical transmission interne line 
between Lawing and Fort Raymond Subdivisions within die City of Seward lor work 
tradiuonally performed by die IBEW except to a party with an appropriate current labor 
agreement with die IBEW.

The Request for Pre-qualification shall be submitted on the contractor’s letterhead in a 
format to address each of the following subjects. In order to simplify review, each 
subject shall be included in a similarly lettered paragraph or tab. Additional informadon 
may be submitted in addidonal paragraphs or tabs.

1. Name, address of firm and individual or primary owners of the firm.

2. Name, address and telephone number of person(s) who will be direcdy 
responsible for die contract work.

3. Summary of firm’s experience in constructing similar projects in -Alaska, 
including the names of key persons involved with projects.

4. Names, addresses and telephone numbers of individuals, firms and 
agencies who may be contacted as references.

5. ( A copy of the firm’s most recent financial statement and a statement from
, a bonding company attesdng to the firm’s capability to obtain performance
; and payment bond in excess of 5 million dollars or if less the limits of the
’ firm’s bonding capability.

6. A statement attesting that the contractor is a’ party to an appropriate 
current labor agreement with the IBEW that will assure that work 
tradiuonally performed by employees represented by the Intcrnauonal 
Brotherhood of Electrical Workers, local union 1517 ("IBEW) will be

; performed by such workers.
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