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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 93

1991 LEGISLATIVE SESSION

Revision Date: Department Affected: ~ Commerce A Frnnnmir rw
Title;  Confidentiality of the.  BRU: Banking, -Securities & Corporations

Commercial Fishing & Agriculture Bank Component: Banking

Sponsor: Sen. Zharoff

Requestor: COMPONENT SERIAL NO. 1 2 3 3

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY @ FY B FY % FY % FY %6 FY 97

PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS
TOTAL OPERATING 0 0 0 a .o 8

CAPITAL 0 0 0 0 o L_Q
REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER
TOTAL 0 0 0 0 0 . 0

POSITIONS:

FULL-TIME 0 0 0 0 0 n

PART-TIME
TEMPORARY

Estimate of current year impact: ~ None

Prepared By: Willis F, Kirkpatrick, Director Phone: 4605-2521

Division: Banking, Securities &Corporations Date:

Approved by Commissioner: Glenn | "
Agency: ~ Department of Commerce & Economic Development / Date: v 0"l/

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page of

KP/dgl9167D-1/031591a



Senator Fred F. Zharoff

A laska State Legislature

P. 0. BOX 405, KODIAK, ALASKA 99615

DURING SESSION:

(907) 480-5259

P.0. BOX V, JUNEAU, ALASKA 99811 *(907) 405-3473-465-3474

DISTRICT N
ALASKA PENINSULA <« ALEUTIAN CHAIN <« BRISTOL DAY < KODIAK ISLAND <« LAKE CLARKILAKE ILIAMNA <« PRIBILOF ISLANDS - SHUMAOIN ISLANDS
MEMORANDUM
T0: Senator Drue Pearce
Chair
Labor and Commerce Committee
FROM: Senator Fred F. Zharoff
DATE: March 8, 1991
RE: Senate Bill 93 "An Act relating to the
confidentiality of the records of the Commercial
Fishing and Agriculture Bank; and providing .:or an
effective date.”
I respectfully request that SB 93 be scheduled for a hearing
before the Senate Labor and Commerce Committee at the
committee's earliest convenience.
SB 93 rewrites AS 44.81.260, the statute governing the
confidentiality of the Alaska Commercial Fishing and
Agriculture Bank's records The bill was introduced at CFAB's
request.
The statute presently holds CFAB to a very strict standard of
confidentiality, saying, "....the directors, officers, and
employees shall hold in strict confidence all inform ation
regarding the business records of the bank...." The statute
allows exemptions for the legislative auditor, the legislature
(statistical and impersonal information only), the farm credit
system, and for specific litigation.
This language has created problems for CFAB in the time period
since its adoption (SLA 1981). A number of instances have
occurred v/hen attorneys, regulators, law enforcement agents,
and judges have sought access to CFAB's records. Under the
lav;, CFAB's only option has been to say "no", forcing formal
confrontations before the courts. The end result — after
much time and expense — is thatCFAB predictably loses the
cases and the court issues orders requiring CFAB to produce
the records.
SB 93 rewrites the statute to avoid unnecessary litigation and
provide avenues for the legitimate release of information.
While preserving the confidential nature of CFAB's records, it
allows exemptions for search warrants, subpoenas, court
orders, investigations, legislative audits, etc.
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Memo to Senate Labor and Commerce - page 2

The following backup information is attached:
1. Sectional analysis.

2. Current CFAB confidentiality statute



Senator Fred F. Zharoff

A laska State Legislature
P.0. UOX <105 KODIAK, ALASKA 99315 (907) 406-5250

DUPING SESSION.
P.0. UOX V, JUNEAU, ALASKA 99011 *(907) 406-3473 «465 3474

DISTRICT N

Al ASKA PENINSUI A e ALEUTIAN CHAIN <« ORISTOL DAY < KODIAK ISLAND <« LAKI: CLARK/LAKE ILIAMNA < PRIIHLOF "GLANDS <« UHUMAOIN ISLANDS

SECTIONAL ANALYSIS

SENATE BILL 93

"An Act relating t.o the confidentiality of the records of the
Commercial Fishing and Agriculture Bank; and providing for an
effective date."”

SECTION 1

Rewrites AS 44.81.260, the section that currently establishes
the confidentiality requirements for the records of the Alaska
Commercial Fishing and Agriculture Bank (CFAB).

(a) Provides for the confidentiality of those records
identified with a specific borrower, bank member, or
loan applicant, or can be identified as being from
the records of one of those persons. Allows
exemptions (1) through (9).

(b) Allows CFAB to keep all of its other records
confidential, subject to exemptions (a)(l)-(5).
(¢) Allows disclosure of records if a borrower, bank

member, or loan applicant authorizes the disclosure
in writing.

(d) Defines "member™ and "records™.
SECTION 2

Immediate effective date.
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SEN COMMITTEE REPORT
lf @ECOMMITTEE EF

DATE: 2/1/91 FURTHER: Judiciary
Finance
Date of 5-Day Notice: _3mA//?/ DATE TURNED
(in accordance with Uniform Rule 23) INTO OFFICE:
Labor and Commerce Committee considered SB 95

Agreements between a labor organization and a public employer.

and recommended:

R eplace with CS [ 1. same title
[ 1] new title

[ ] attached amendment(s)

[1 letter of intent adopted

[ ] do pass

[ ] do not pass

[ ] no recommendation

[ individual recommendations

[ ] further referral to

ATTACHES NEW FISCAL NOTE(S):

Department(s)/Date: Department(s)/Date:
{/ fiscal note(s) /?2p/W [ ] zero fiscal note(s)
[ ] appropriation-no fiscal note [ ] Governor's bill w/fiscal note

SIGNING DO J&ASSI
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FISCAL NOTE

STATE OF ALASKA ¢ { BILL NO. CSSB 95 C a’
1091 LEGISIAT1VE SESSION
Revision Dato: Department Affected:  Administration
Title An Act authorizing the regptiiation oll project: laoor agreaments. BRU: Gerera! Govermment

Component: Labor Relatias

Sponsor:  Rodoy
Requestor : COMPONENT SERIAL NO. Q\n\Ar\§s"
Benditures/Revernues:  (Thousands of Dollars)

OPERATING FYy 92 FY 93 FY A4 FY 95 FY 96 FY 97
PERSONAL SERVICES 185.0 A3 4.0 214.2 2263 237.6
TRAVEL 150 158 16.6 74 03 192
CONTRACTUAL 180 189 198 2038 28 28
SUPPLIES 30 32 34 36 38 40
EQUIPMENT 0] 0] 0 0 0 0]
LAND & STRUCTURES 0] 0 0 0] 0] 0
GRANTS, CLAIMS 0 0 0] 0 0 0
MISCELLANEOUS 0 0 0 0 0 0]
TOTAL OPERATING 221.0 2 243.8 6.0 2.2 23.6
CAPITAL 0 0] 0 0 0 0
REVENUE 0 0 0 0] 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND 221.0 2 243.8 2%6.0 210.2 283.6
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0
TOTAL 0 0 0 0] 0 0
POSITIONS:
FULL-TIME 3.0 30 30 30 30 30
PART-TIME 0] 0] 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of aurant year inpect: None
ANALYSIS: (Attach a sparate page ifnecessary.)
This [, as amended, would authorize the State 1o negotiate directlywath uniions regarding thewages, hours and terms and coditias of
employment which prinvate arntractors woulld provide o emplloyees engaged inpLblicworks aorstructian and maintenaence, and o adhinister
those atract pggects.. Since lire agencies are ot staffed © negptaate ldhor agreements on behalf of tre State, this clllective bargpining
regotiation and edninistration regosibilityvill be dellegated 10 the Divisian of Labor Relatias.

Prepared by:  Bruce Cummings Phone: 465—4403 o

Divisia:  Lebor Relatios ti-  -Cdjct Date: y [jfiljf

Approved by Comiissioner:  Milllet! kelller | J \ /mJJ y g 111 "Il n

Agency:  Adhinistratian /Al [ \ i YE Cate: /

Distrioution (by preparer):  Legislative Finance, Legislative Sponsor, Requestor, OVB, &lrmpacted Agency(ies).

Page 1 d 2

Rev 10/90
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STATE OF ALASKA
1091 LEGISLATIVE SESSION

Revision Dale:

Titke An Act aul.iarizir/tte negotaation of

project ldhor agreaments.

Sposor:  Redev
Requestor :

Bpenditures/Ravenues:  (Thousands of Dollars)

OPERATING

PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE

FY @2
635.3
25
2.2
6.2

0

0
0
0]

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

780.2

Estimate of aarait year inpect:  Nore.

ANALYSIS: Attach a separate page recsssary.)

See atteded.

Prepared by  Bruce Cummings *7irravPv  /
Dimvisian: Lacor Relatios V

Approved by Commissioner:

Agency:  Adninistration

Distribution (by preparer):  Legislative Finance. Legislative Sponsor, Requestor, OVB, &Inpacted Agency(ies).

Rev 1090
= oa8x?%

FISCAL NOT

FY 93
719.6
4.5
5.7
6.5

o O O

8193

Milliett keller

Department Affected:  Adinistration

BILL NO. CSSB%

DRU: Gereral Govermment
Component:  Labor Relatias

COMPONENT SERIAL NO.

FY A FY &5
7%5.6 7933
43.6 457
%2 57.0
6.8 72

0 0

0 0

0 0

0 0
830.2 B2

0 0

0 0
80.2 9OB.2

0 0

0 0

0 0
10.0 10.0

0 0

0 0

Phone: 965403

Date: m~Am A

FY %6
83.0
48.0
2.8
75

o O ©

8.3

10

FY 97
8.7
X4
&2.8
79

,Ego o o o

8

96.8

Page 1 of 2
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ANALYSIS: (aontired)

This Allwoulld authorize the State 1o regotiate directlywith uniions regarding trevaeges, hours and terms and aodirtias ofFemp oymerntt whiich
private antrectorswoulld provice o enployees engaged inpblicworks arstruction and mainterence, and 1o adninister those antract projacts.
Since lireagenciies are ot staffed o regptiate ldor agreements on behalf of tre State, this cllective bargaining regotiation and adhiinistratian
resosibilityvill be delegated 1o tre Divisian of Labor Relatias.

ki inpossible 1o pradict fran tre Gl isdfjusthow many such project laoor agreements the State may negotiate and adhinister, or v nether such
effartswould inoreese or decrease ol pgject asts.  The [l ispranoted as an Alaskan hire hll; trarefare, we assume trett itvalll be utilized for
tret effatand thet il be otherwise astrautral intolal poject ast. There are over 275 prgjects listed n the proposed FY 92 budhet; thet
number s lidytogrow before passage. Many of these projects are refitter aostructian nor naintenance pojedts, hut the vest mgjority of them
ae. We prestdly negotiate and achiinister anly 10-11 colllective bargaining agreemanits. We aoeenative./ estinate that our FY 92 workloed
would at lesst double Fthis bl becomes lav. Il isassumed at live peraent (B%) per annum insuocceeding fisal years.



FISCALNOTE

e STATE OF ALASKA
1991 LEGISLATIVE SESSION

Revision Date:

Title: "An Act relating to agreements
between a labor organization...’

Sponsor:  Senator Rodey

Requestor:  Senate Labor & Commerce

OPERATING FY 92
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIFMENT

LAND&STRUCTURES
GRANTS,CLAIMS

MISCELLANEQUS

TOTAL OPERATING 00

CAPITAL
REVENUE

FUNDING:  (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 00

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

Prepared by:  Jan Hart DeYoung
Division: Alaska Labor Relations Agency

FY 3B

00

00

BILLNO : SB 95

Department Affected: Lahor
BRU: ~ Commissioner's Office
Component;
Alaska Labor Relations Agenc
COMPONENT SERIAL NO. 1200

FY %4 FY % FY % FY 97

00 00 00 00

00 0C 00 00

204-2567
21991

Phone:
Date :

Approved by Commissioner:  Nancy Bear U serarAAAA

Agency: Department of Labor

Date: 2/19/01

Distrioution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 1C 90

FISCAL NOTE O

neivartment of LABOR

Page 1 of 1



STATE OF ALASKA
“1991 LEGISLATIVE SESSION

Revision Date: 19-Fcb-91
Title: An Act relating to agreement
between a labor organization & public employer
Sponsor: Senator Rodey

Requestor: Senate Labor and Commerce

EXPENDITURES/REVENUES:
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FY 92 FY 93

0.0 0.0

CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL 0.0

0.0
POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of Current year impact:
ANALYSIS:

Prepared by: Sharon Barton
Division: Management and Administration

Approved by Commissioner: Harold Heinze
Agency: Department of Natural Resources

BILLNO. SB9%

Department Affected:
BRU: Ivfanagement and Aw
Components: Administrative Services

COMPONENT SERIAL NO.

(Thousands of Dollars)

FY 94 FY 95 FY 96

0.0 0.0 0.0

0.0 0.0 0.0

(Attach a separate page if necessary)

465-2406
19-Feb-91

Phone:
Date*
Date: 19-Feb-91
ml

Distribution (by preparer) : Legislative Finance, legislative Sponsor, Requestor, OMB,

& Impacted Agency(ies).
REV 10/90

€sa
- FISCAL

Department of \Tat.

re? It

page 1
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NaturelResources
ristration

424

FY 97

0.0

0.0



FEB 2Q '91 03:01 DOTSPF COMM. OFFICE JUNEAU P.3/3

STATE OF ALASKA BILL NUMBER: SB 95
1991 LEGISLATIVE SESSION

FISCAL NOTE

? Ieaﬁn %c rela%gqlagreements between organization arid a pu%?c empﬂé\yf r(:‘ted B%&Sptgtewide

Sponsor: Senator Rodoy Component: e
Requestor Component Serial Number. 547 Bp%r. i

TI
—<
©
~

FY95 FYO6

TI
=<
©
IS

OPERATING FY92 FYO93
PERSONAL SERVICES
TRAVEL

CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOQOUS
TOTAL OPERATING:

o
o

O O O O OO0 oo
O O O OO O o o o
O OO OO0 oo oo
O O O O O oo oo
O OO O O oo o
O OO OO0 oo oo

CAPITAL

REVENUE

GENERAL FUNDS 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL FUNDING: 0 0 0 0 0 0
POSITIONS

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current yeanmpac

ol %ﬁ%{”ﬁm L e

Preparedby.  Jeffery C. Ottesen, Director, Phone;  466-261
Division:  Engineering and Operations g'tandards Date:  Feb. 191991
Approved by Commissioner: Fratk G i phone:  465-300
Agency:  Department of Transportation and Public Faclities Date:  Feb. 19 1901

Distribution By Preparer: Legislative Finance, Legislative Sponsor, Requestor, OMB. Impacted Agency(ies).
REV2/7/91 Page 1 0f 1



Sonalor Drue Poarce, Chair
Senator Virginia Collins, Vice Chair
Senator Dick Eliason

Senator Rick Halford

Senator Jay Korttula

Alaska State Legislature

SENATE %AI}IPEC__U\/NEQCE

WHILE IN JUNEAU
PO. BOXV

JUNEAU, ALASKA 99811
(907) 4653844

3111 C STREET, SUITE 150
ANCHORAGE, ALASKA 99504
(907) 561-2018

TO: Nancy Quinto

Senate Secretary
FROM: Rod R. Mourant Legislative Aide

Senate Labor & Commerce Commit
DATE: April 9, 1991
RE: CSSB 95(L&C)
Per our conversation today, | am formally notifying you that I
have requested a fiscal note on the subject bill. The bill was
moved from committee on April 3rd. I requested a fiscal note
from the agency on April 4th, April 5th and April 9th. I
contacted the Governor's O ffice on the matter on April 8th and
again today. I had previously spoken with you on April 5th and
understood that a new fiscal note was required prior to advancing
a bill.
From conversation today, | understand that you can advance the
bill to its next committee of referral with a notation that a new
fiscal note is forth coming. Please cause this to happen.
Thank you.
cc: Senator Pearce

Senator Rodey



Patrick M. Rodey glatffea i§>tatc legislature W C &, Site SI0

During Session:
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Rodey to Halford, April 9, re: SB-95 (page 2)

ar me are re Lre deIrve frsca the commrtte
e note rveda uessorr nes en_eM

£S n
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t (o W Lih)b Were not altere e C aNges ITH e
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Ea%ooug &e noted that drl nt staff efforts rvr I\/b ant enat
TErce et secure
commitfee action were a empte on Apr an agarn Apr

Still no response.
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cc: Senator Pearce, members Senate Judiciary Committee




Senator Drue Pearco, Chair
Senator Virginia Collins, Vico Chair
Senator Dick Eliason

Senator Rick Halford

Senator Jay Kerttula

Alaska State Legislature

SENATE LABOR AND COMMERCE
COMMITTEE

TO: Terry Cramer, Legislative Legal Coun~”l|
Division of Legal Services

FROM: Red Mourant, CommitteeAide IC

Senate

Labor &CommerceCommittee

DATE: March 27, 1991

RE: Senate

Working from

Bill 95

please redraft with the following changes:

1) Add a new

section that limits the application

WHILE IN JUNEAU
PO. BOX V

JUNEAU, ALASKA 99811
(907) 465-3844

3111 C STREET, SUITE 150
ANCHORAGE, ALASKA 99504

(907) 561-2018

the bill draft number 7-LS0319\J) dated 3/21/91,

Project

Labor Agreements to projects that are entirely funded by state or

local funds.

included in

2) Add a new
Labor Agreements to projects whose state and local
seven million dollars ($7,000,000).

in excess of

Terry, it is

This is intended to preclude projects
either partially or entirely funded by federal funds
PLA's.

section that limits the application

Wednesday, April 3.

Thank you.

that are
from being

Project
funding totals

our intention to hear' this new legislation on



Patrick M. Rodey HUaS&a §s>ttatte iéeggibsliattumre 311 C. Sr., Suif 510
Scmitor Arclior.ijjc, Alaska 99503

(907) 561-7618

During S§5101:
PQ Box V
Juncitn, Alaslui 99811
(907)-165-3793

NHI’Ch 14, ].%1 Senate

MEMORANDUM
To: genatorLaBgue Pearc

A\
enate arn %@@artn%cec Q%rﬁmttee
%H@rs,ﬂ Eovte Laor ’&aagm%rr%glammﬁttee
Fom  Senator Pat Rodk)
Subject:  SB-95. Project Labor Agreements

| am forwarding. copies of letters from Alaska contractors who support
0aSsage Wr& P ik

Xgu wll nt())(te%a &ng Orshare thesame %%}Jélalsnr& r r}‘&r Project Labor

reements several positive

potential project cost savings .

Alaska residency preference “In hiring
reliable and skilled source of workers
success with prior project laboragreements
use PLAs successfully Tike private” sector

P B L 4 00 . st
e, B e A i M

contractors
It makes, sense that public agencies should at least have the option to
success?ully employ a IOpurOject %%or agreement on aaslarge scaie pr&tect.
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LEGISLATOR'S COPY

If you have any modifications, TEGELAT'V@WM‘TS%SM” immediately.

RESEARCH REQUEST FORM

91.188

Request #
Senator Drue Pearce Pro.iect-Specific Labor Agree-
Requested for (Legislator)

ments

Rod Mourant (4993)
Staff Phone Number ASS'GNVENT
02/27/91 (GSH) Carol R. Vandor 02/27/91
Date/Time Initials Staff (3991) Date

SUBJECT DESCRIPTION
Research the use of pro.iect-specific labor agreements in Alaska. Where have they

been used? On what projects? By whom?

PURPOSE:

Background Info/Pertinent Files?

ANTICIPATED COMPLETION DATE: March 15. 1991

199t



Patrick M. Rodey Rlaffea iSStatc legislature a.C S, Siite 510

Actliorage, Alaska 9y50)
(%0n)=61-7618

During Srisum;

aaaaaaaaaaaaaaaaaa

February 20, 191 Senate
Memorandum

R Rﬁe Drléeena ar?_eabo% Commerce

Fomm  Senator Pat Rode
Sty and a pu% ygree rotectbﬁ%?nASregﬁ%rntgr%mn

urpose, of this leqislation Is to afford state agencies the same
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Senate Bill (SB) 95

Draft version 7-LS0319/D,

An Act Permitting The state or

2/23/91

Political

Subdivisions

Of The State To Enter Into Project Taabor Agreements

1 _ 3 * XX *x

4 —8 This section simply clarifies

agency, administrative

regulations

how and by which

pertaining

to project labor agreements woill be
promulgated.

9-13 This section describes the purpose of the B ill
as being twofold: (a) to structure job site
labor relations on public construction x>ro-
jects in the interest of industrial harmony?
and (b) to create a public contracting option
for the State and political subdivisions that
does not now exist. The Bill will allow the

State and political

SENATE BILL 95
LINE-BY-LINE ANALYSIS

subdivisions to negotiate

Pago 1



cost-savings through the vehicle of a project
labor agreement, and thus to make more optimal
use of public construction resources.

LINILNQA~-PEGB. i (eon't)

14 A PLA is a type of <collective bargaining
agreement. Only in the construction industry,

however,

LINE NO.. PAGE 2

1-4 may a Union and an employer or governmental
entity enter into a <collective Dbargaining
agreement, regardless of whether the Union has
achieved formal majority status. This section
clarifies this fact and specifically applies
this special "private construction industry™
rule to the kind of public sector PLA’s con-
templated by this legislation.

10 This section specifies what kinds of provi-
sions may be included in a PLA, beyond such
traditional subjects as wages and benefits,
etc. it specifically authorizes the State or
political subdivision to require of prospec-

tive and successful bidders that they notify

SENATE BILL 95
LINE-BY-LINE ANALYSIS Page 2



LINE NO.. PAGE 2

12 - 16

17-21

SENATE BILL 95

certain "construction industry” labor organi-
zations of job opportunities on publicly
funded construction projects and that they
accept applicants referred by such labor
organizations. This idea 1is taken directly
from & 8(f) of the National Labor Relations

Act (NLRA).

foon»tl

These provisions enable the State or political
subdivision to include language in a PLA
establishing priorities in opportunities for
employment referral based upon training,
experience or length of service with the
contractor, i.e., seniority; the industry, or
in the particular geographical area. These
referral priorities are a traditional part of
a Union's operation of its hiring hall or job
referral system. They are also expressly
authorized by 8 8(f) of the NLRA and have been
approved by the National Labor Relations Board
(NLRB) and the United States Supreme Court.

The language of this section comes directly

from the construction industry exception to

LINE-BY-LINE ANALYSIS Pago 3



the rule against "hot cargo™ agreements con-
tained in § 8(e) of the NLRA. It allows the
State or political subdivision to require
would be bidders to comply with the require-
ment that they subcontract or do business only
with parties who agree to honor the terms of

the PLA.

LINE NO.. PAGE 2 (con't)

LINE

22 - 24 This section insures that the state or politi-
cal subdivision retains a sufficient interest
in and control over job site labor relations
to qualify for the various construction indus-
try exemptions provided for in this legisla-
tion.

25 - 28 This section provides that the standard good
faith rules governing the collective
bargaining process set forth under the Public
Employment Relations Act shall apply to PLA's.

NO., PAGE 3

29, p.2

7, p»3 Here the Bill provides that successfully
negotiated PLA's shall be reduced to writing

with a maximum term of three years's or for

SENATE BILL 95
LINE-BY-LINE ANALY81S Page 4



8-10

LINE NO.. PAGE 3

11 - 12

8ENATE BILL 95

the length of the project, which ever is lon-
ger. Disputes under the agreement shall be
resolved through arbitration or by petition to
the Alaska labor Relation's Agency which s
empowered to adopt appropriate administrative
regulations.

This section clarifies that employees of
contractors and subcontractors on public
construction projects working under a PLA will

not be public employees.

(con'tl

This section provides that the right to par-
ticipate in an election addressing the ques-
tion of Union representation is not barred by
this legislation.

This section exempts the negotiation of a PLA
from the provisions of the procurement code.
Once the PLA is negotiated, however, competi-
tive bidding would apply toall other aspects
of the project. The PLA would have merely
established some of the pre-conditions for
submitting a successful bid. Moreover, col-

lective bargaining agreements are already

LINE-BY-LINE ANALYSIS Page 5



exempt from the procurement code since they
are contracts for MNservices,r. This section/

however, would remove any doubt.

15 - 16 This section exempts PLA's from the State's
anti-trust prohibitions. State law already
exempts those arrangements — such as the

negotiation of a PLA, that would be exempt
under Federal law. State action itself s

also generally exempt from anti-trust scruti-

ny. Nonetheless, this section would remove
any doubt.
im p ., sage 3 (conx»t)
17-21 These sections add appropriate language to the

procurement code and the Statels anti-trust
statutes to reflect the exemptions provided

for above.

SENATE BILL 95
LINE-BY-LINE ANALYSIS Pago 0
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An Act Relating To Agreements Between
A Labor Organization And A Public Employer

*kk k%

*k k% %

Tttfe reference made at line 3is to the Alaska
Public Employment Relations Act AS 23.40.070 et.
seer. The part of the statute specifically con-
tained at AS 23.40.110 deals with wunfair labor
practices or acts that neither (a) a public employ-
er nor <c¢) a labor organization may legally commit.
Subsection (b) currently provides for one exemption
from the section’'s prohibition against employer
unfair labor practices as follows: (b) Nothing in
this chapter prohibits a public employer from
making an agreement with an organization to re-
quire as a condition of employment (1) membership
in the organization ... following the beginning of
employment..."

Lines 4-7 add afourth part or subsection (d) to AS
23.40.110 which will operate to enable the State to

enter into typical construction industry or



prohire agreements with a labor organization cover-
ing construction industry employees.
Subsection (d) (1) at lines 8-9, authorizes such
agreements regardless of whether the union has been
elected to act as their bargaining representative
by a majority of the employer's employees, Ordi-
narily, collective bargaining occurs only after a
union has first been elected by a majority vote of
the employees affected. However, recognizing the
enormous workforce instability in the construction
industry, several decades ago Congress approved
special rules for bargaining between wunions and
construction industry employers. For example, in
the construction industry a project will often be
designed and let before any employees have been
hired. For this reason, subsection (d)(1) enables
a public employer, like its private counterparts,
to enter into an agreement with a union covering a
construction project before the job has been award-
ed or any employees are hired.

The language proposed at (d)(1) 1is a common
feature of Federal Labor Law. The language, in

fact, is derived is nearly identical form from the



LINE! NO, .

PAOCE .1

National Labor Relations Act at 88(f) as follows:

It shall not be an unfair labor
practice .,. for an employee

to make an agreement cover-
ing employers engaged (or who,
upon their employment, will be
engaged in the building and
construction industry with a
labor organization of which
building and construction em-
ployees are members ... because
(1) the majority status of such
labor organization has not been
established under Section 9 of
the Act prior to the making of
such agreements ... 1

(10-12) The language at subsection (d)(2) is also taken

reference

opposed

to

from

S8(f) of the NLRA and is intended only to

empower the public employer to give such a

labor

its

organization the opportunity to refer

out-of-work registrants 2 to the public

employer for work opportunities. Simply

stated, it authorizes the public employer to

utilize a wunion's hiring hall or referral

procedures to secure applicants for employ-

ment.

taken

after

section 9

The language as it appears at (d)(2) is
directly from the NLRA

the above quote from 88(f)(1) as follows:

of the NLRA deals with elections as does our

to AS 23.40.100 at line 9.

Anyone, member and non-member alike, by law may register
with a union to secure employment; hence, the term "registrant™ as

"member."

-3



lays-Mn-FAQE

* * «

(3) Such agreement requires
the employ'jr to notify such
labor organization of opportu-
nities for employment with such
employer, or gives such labor
organization an opportunity to
refer qualified applicants for
such employment . e

Section (d)(3) is again taken directly from the

NLRA at 88(f) as follows;

* A A
(4) Such agreement specifies
the minimum training or experi-
ence qualifications for employ-
ment based upon length of ser-
vice with such employer, in the
industry or In the particular
geographical area ... (emphasis
supplied.)
This language merely authorizes the public employer
to utilize a union's hiring hall. By law, such
hiring halls may legally provide for distinctions
between otherwise equally qualified applicants
based upon one applicant’s residence in a specified
geographical area, i.e., the State of Alaska. Such

geographical preferences are a traditional part of

a union's hiring hall and have been recognized not



LINE NO.,

(2-6)

P&GE 2

only by congress but approved in Bricklayers
Union/ 49 LRRM 1223 (1961) by the NLRB and in IBT
v, NLRB, 365 U.S. 667 (1961) by the United States

Supreme Court.

fleation 1(d) (1)~ (3) of this bill addressed certain
actions of the government in its capacity as a
direct employer of construction industry employees.
The language at *ubseation (e) addresses the public
employer's relationship with its <contractors and
subcontractors as opposed to its employees. It
specifically authorizes in public contracts the
kind of "subcontracting agreements"™ that can and

have been wutilized in the private sector for de-

cades.
Like the previous sections, this language also
comes directly from §8(a) of the NLRA. Section

8(a) generally prohibits an employer and union from
refusing to handle the goods of or do business with
any other employer. Such prohibited agreements are
commonly referred to as "Hot Cargo."” Like the
"proviso" to g6(6) of the NLRA, our section (e),
expressly exempts such contracting agreements from
any statutory or other legal prohibition. The
"construction industry proviso™ or exception to

-5-



LINE NO.,

PROS 2

the NLRA's prohibition against "Hot Cargo"™ agree-

ments provides as follows:

a**

(PROVIDED), That nothing in
this subsection (e) shall apply
to an agreement between a labor
organization and an employer in
the construction industry re-
lating to the <contracting or
subcontracting of work to be
done at the site of the con-
struction, alteration, paint-
ing, or repair of a building,
structure, or ocher work
Provided further, that for the
purposes of this subsection (e)
The terms any employer

shall not include persons in
the relation of a ... manufac-
turer ... working on the goods
or premises ... or performing

parts of an integrated process
of production in the apparel
and clothing industry

Certain legal <challenges to agreements such as
those provided for in 8B 95 have been filed. Where
such challenges have been preliminarily successful,
as in the Boston Harbor case recently decided by
the 1st Circuit Court of Appeals, the error most
commonly cited by the Courts involved the public
employer's failure to retain control over the
"means, manner and standards of performance” of
employees working on projects covered by such
agreements. We have thus shored-up this potential
problem by insuring the requisite involvement by

6 -



line no.. page 2

(9-11)

(12-14)

the state with the language that appears at lilies

6-8.

The NRLA like SB 95 excludes certain activities
including manufacturing from its coverage. SB 95,

however, goes on to provide additional exemptions

for more typical Alaskan industries Ilike fishing,
agriculture, logging, timber and shipping. All
these exemptions do, however, is to narrow the

application of SB 95 to the construction industry
only. SB 95 will apply only to construction pro-
jects built bv the State directly as an employer of
construction industry employees, or to projects
built for the State by contractors and subcontrac-
tors wutilizing State funds appropriated for such
construction.

The language at aubsection (f) again parallels the
NLRA. It merely provides that execution of the
kind of "pre-hire™ or project .labor agreements
contemplated by BB 95 is not intended to prevent
any group of employees from exercising their right
to vote on the question of union representation.
Such elections are currently provided for under AS
23.40.100; hence, the reference at lines 13 and 14.

Likewise under the NLRA, pre-hire or project agree



(15-16)

ments authorized under Sections 8(e) and 8(f), do
not bar elections as provided for under 89 of the
NLRA, as follows:

Provided further, that

shall not be a bar to a peti-

tion filed pursuant to Section

9(c) or 9(a)
The language of the NLRA on this point is nearly
identical to that provided for by SB 95, Subsec-
tion (g) provides that the agreements authorized by
8B 95 are not prohibited by AS 45.50.562 -
45.50.596 dealing with prohibitions against Monopo-
lies and Restraints of Trade. In a certain sense,
it merely clarifies AS 45.50.572(u) which already
exempts the activities of labor organizations from
coverage as follows:

AS 45.50.562 - 45.50.596 do not

forbid the existence or opera-

tion of labor ... organizations

frecm law fully carrying out

the legitimate objectives of

them
AS 45.50.572(b) already exempts actions or arrange-
ments authorized

under the Jlaws of the United

States which exempt these actions or

arrangements from application of the

anti-trust laws

To the extent such contracts as provided for under

SB 95 might be "required*' by a state regulatory

8-



(17-18)

(19-20)

agency, they are again already exempt from the
State's anti-trust prohibitions under AS

45.50r572(g) ;

AS 45.50.562 - 45.50.596 do not

forbid activities expressed required

by a regulatory agency of the state

if the regulatory agency has

given due consideration to the pos-

sible anti-competitive effects
Like the above reference, subsection (h) exempts
the agreements provided for under SB 95 from the
application of AB 36.30 et. a«g.. also referred to
as the State Procurement Coda, <competitive bidding
requirements would thus not necessarily apply to
pre-hire or project labor agreements. That is not
to say that job awards would go to the other than
the low bidder. It merely means that in consider-
ing which of several bids would be both low and
qualified, the state would be able to legally
preference those contractors who had executed
agreements to secure their employees from appropri-
ate geographical or "area preference based” wunion
hiring halls.
Section 2 of SB 95 adds new language to AS 23.-
30.850(b) which now lists those contracts specifi-

cally exempt from <coverage under the Procurement

Code. The new language adds a 23rd exemption for

-9-



LINE NO.. PAGE 2

"agreements entered into" under 88 95.
(21-24) Finally, section 3 of SB 95 adds similar language
to the current list of anti-trust exemptions pro-

vided for at AS 45.50,571 to include the agreements

contemplated by 8B 95.

e:\Bzymonak!.mem



POUCHY STATE CAhTOL

re ajroiGJTMI

«07 465 3800

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 13, 1990
SUBJECT: Project labor agreements
(SB 529)
TO: Senator Pat Rodey
FROM: Teresa B. Cramer

Legislative Counsel

You have requested additional comments on the contracting
and hiring procedures proposed for public construction
projects.

Your office has provided me with a copy of a memorandum from
Carolyn E. Jones, Assistant Attorney General, 1in which Ms.
Jones suggests that the state procurement code currently
bars a state agency from requiring bidders to hire its labor
force from a single source. She also suggests that the
arrangement is vulnerable to constitutional attack. I would
agree with both of these conclusions.

It would be possible to amend the procurement code so that
specifications for public construction contracts could include
a project labor agreement. SB 529 addresses the state"s
power as an employer to enter into a prehire agreement on
its own behalf. It does not address the state"s ability to
enter into public construction contracts that require
private contractors to secure their workers from a
particular union. To do so, an amendment to AS 36.30.060,
to permit agencies to include prehire agreements in the
specifications for bids for public construction contracts,
would be advisable.

The specifications for state contracts constitute state action
and provide a basis for challenging the legislation. A bidder

who did not use union labor or preferred to secure union
labor through a local not included in the specifications
could challenge the inclusion of the requirement in the bid
specifications as a denial of equal protection. The state
could point to the policy favoring collective bargaining for
support of the bid specification requirement, but could not



March 14, 1991

Drue -

These are the cases Helene Brooks was referring to in last nights
hearing. I thought we already had copies but a review of my
files proved me wrong. Rodey's o ffice had never distributed.

I have given copy to each committee member.



Sonator Druo Poarco, Chair

Senator Jay Kerttula

Alaska State Legislature

WHILE IN JUNEAU

Senator Virginia Collins, Vice Chair P.0. BOX'V
Senator Dick Eliason JUNEAU, ALASKA 9931t
Senator Rick Hallord (907) 465-3814

3111 C STREET, SUITE 130
ANCHORAGE, ALASKA 99504

SENATE LABOR |\,/?N[T) (EZOI\/II\/IERCE (907) 561:2013

COMMITTE

TO: Members
Senate Labor & Commerce Committee

FROM: Rod R. Mourant, Legislative Aide |,
Senate Labor & Commerce Committed

RE: Senate 95
Date: March 14, 1991
Enclosed are copies of the court rulings and legal opinions that

Helene Brooks referred to during her testimony on SB 95 in the
March 13th committee hearing.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 13, 1990
SUBJECT: rroject iaDor agreements
(SB 529)
TO: Senator Pat Rodey
FROM: Teresa B. Cramer

Legislative Counsel

You have requested additional comments on the contracting
and hiring procedures proposed for public construction

projects.

Your office has provided me with a copy of a memorandum from
Carolyn E. Jones, Assistant Attorney General, in which Ms.
Jones suggests that the state procurement code currently
bars a state agency from requiring bidders to hire its labor
force from a single source. She also suggests that the
arrangement 1is vulnerable to constitutional attack. I would
agree with both of these conclusions.

It would be possible to amend the procurement code so that
specifications for public construction contracts could include
a project labor agreement. SB 529 addresses the state"s
power as an employer to enter into a prehire agreement on
its own behalf. It does not address the state®"s ability to
enter into public construction contracts that require
private contractors to secure their workers from a
particular union. To do so, an amendment to AS 36.30.060,
to permit agencies to include prehire agreements 1in the
specifications for bids for public construction contracts,
would be advisable.

The specifications for state contracts constitute state action
and provide a basis for challenging the legislation. A bidder
who did not use union labor or preferred to secure union

labor through a local not included in the specifications

could challenge the inclusion of the requirement in the bid
specifications as a denial of equal protection. The state
could point to the policy favoring collective bargaining for
support of the bid specification requirement, but could not



Senator Pat Rodey
Page 2
April 13, 1990

justify, on the basis of resident hire, 1its choice of a union
that included a resident hire policy over one that did not.
In Robison v. Francis, 713 P.2d 259 (Alaska 1986), the court
held that excluding nonresidents from public construction
jobs so that more jobs would be available to state residents
was not a permissible justification for discrimination under
the privileges and immunities clause. Ms. Antel suggested
that Image Carrier Corp. v. Beame, 567 F.2d 1197 (1977),
offered some hope on the constitutional 1issues raised try the
proposed contracting provisions. The case arose from a New
York City resolution requiring that certain city forms be
printed by union shops. Nonunion printing shops challenged
the requirement as a denial of equal protection. The court
held that the requirement imposed economic regulation only.
The state policy in favor of collective bargaining provided
a rational basis for the resolution. The dissent argued
that the city, as trustee of the people, must conserve
public funds and therefore found the union shop only policy
as unreasonable and unrelated to qualifications for the job
to be performed.

A challenge to the project labor agreements that are the
basis for SB 529 would almost certainly include Privileges
and Immunities and right to travel 1issues as well as equal
protection claims. The Alaska courts have found the state’s
justifications for resident hire and local hire statutory
requirements unpersuasive in recent years. It seems likely
that if the court reaches the constitutional issues, the
resident hire requirements would fall. However, a contractor
standing to raise the constitutional claims of a nonresident
construction worker could be challenged and, as Ms. Antel
points out, a nonresident"s standing to assert claims against
the state is also attenuated by the removal of the residence
discrimination to the union.

IfT 1 may be of further assistance, please advise.

TBC:Imb
L1 0/066
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These are the cases Helene Brooks was referring to in last ni
hearing. I thought we already had copies but a review of my

files proved me wrong. Rodey's office had never distributed.

I have given copy to each committee member.
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366 ALASKA LAWREVIEW [Vol. 4:359

either part of the TOOMer test 3 First, the state failed to present a
substantial justification for its discrimination. Alaska had not shown
that nonresidents were a "peculiar source” of the state’s high unem-
ployment. In fact, many Alaska residents were jobless hecause they
were not qualified for available employment.5. Second, the state had
failed to prove that the act was sufficiently narrow in scope.2 The act,
which granted on across-the-hoard preference for all Jobs and all resi-
dents, Tegardless of training or employment stafus, was grossly
overinclusive. o ,

. The Court also refuted the state’s clajm of |mmun|t¥ from the
strictures of the privileges and immunities clause based on the natural
resources exception,. 54 The Court noted that a state’s, 8rognetary con-
nection to the discrimination may warrant consideration, but held that
Alaska’s attenuated proprietary interest in the contracts re%ulated %y
Alaska Hire could not justify the resulting discrimination.% Accord-
Ing to the Court, the Act “[Was] an attempt to force virtually all busi-
nesses that henefit in some way from the economic ngple effect of
Alaska’s decision to develop its 0il and gas resources to bias their em-
ployment practices in favor of the state’s residents.” 5%

The Court next.applied. privileges, and immuniges, analysis to a
K}Ical h|r? aw n m@ E |I8,|n ns(%rucu,on rades ?%uncﬁv.
ayoro en.5 Lamaen involved a municipal law that required
forty percent of all employees of contractors and subcontractors on
city” projects to be Camden residents.® The proposed justification
présented by the city was that the law was enacted to alleviate eco-
nomic blight and to halt the resulting exodus of Camden’s residents. 3

Although the case applies a privileges and immunities analysis to
a municipal”law,@the Court’s opinion is applicable to state laws in

50. |1, at 526-27 (footnote omitted).
51. 10,

52. |, at 527-28.

53. 11,

54. 11, at 528.

55. 10, at 529.

56. |1, The Court noted that the only limit on the scope of Alaska Hire was that
the activity to which the statute was applied take place within Alaska. f. at 531.

57. 465 U.S. 208 (1984).

58. The Camden ordinance, adopted as part of a statewide affirmative action pro-
gram, required that contractors on public works projects attempt to employ Camden
residents and always have Camden residents comprising at least 40% of workers. |
at 211.

59. |1, at 222,

60. |1, at 216-18. The Court held that the Camden ordinance was not exempt
from privileges and immunities clause review at the cliallenge of out-of-state residents
merely because some in-state residents were similarly affected by the ordinance. i, at
217-18.
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several respects. The Court hdd the right to employment with private
contractors on ﬁ)ubhc works projects t0 pe fundamental.6l The Court
also outlined the apE)ropnate amework for evaluatin h?(consytu-
tllonahty quktl e statute, the TOOMer test refined in “HICKIIn (“the

oomer-Hicklln test").62 However, due to a sparsity of evidence: the
Court declined to apply the testés Instead, the Court remanded the
case for evaluation under the articulated standards.64

Camden shows that the Caurt is retreating from the bard line it
took against local hire laws jn HICKIin, The Court made several nota-
ble points that could work in favor of a state attempting to defend a
local hire law. First, the Court held that any analysis under the privi-
leges and immunities clause must “be conddcted with due regard for
the principle that states should have considerable leeway in afalyzing
local evils and in prescribing appropriate cures.”& Second, notm%
Camden’s proprietary interest in the jobs at issue, the Court state
that granting leeway was especially important when a government
Eracnce,d discrimination as a condition of its own spending.@® The

OLkrt d|éﬂn%u|shed, its rejection of the proprietary interest asserted in
Hicklin,&lwhich it had Held to be too attenuated to Ausnfy Alaska’s
discrimination. The Camden ordinance, by contrast, did not have the

rgJ_ple effect” that proved fatal to the Alaska aw.88 “It [the Camden
ordinance] is limited in scope to employees working diréctly on city
g_ubllc works prgect . the Court noted.@ As the preceding discus-
ion shows, the Camaen Court apparently reco%mﬁd the importance
of the mitigating factors it had rejected under the Hicklin facts, Un-
fortunately; due'to the lack of evidence before the Court, it could not
apply these factors to the local hire law in controversy. 0

61 |1, at 219,

62. Sbt I pId notes 50-53 and accompanying text

63. (4001, 465 U.S. at 223. No trial had been held in the case. The Supreme
Court of New Jersey had certified the case for direct appeal after brief administrative
proceedmgs pertaining to the state treasurer's approval of the law. | l

64.

65. |1 at222-23 (quoting Toomer v. Witsell, 334 U.S. 385, 396 (1948)).

66. |1 at223.

67. St 5l Pl notes 59-60 and accompanying text

68. United Bldg. & Constr. Trades Council v. Mayor of Camden, 465 U.S. 208,
223 (1984).

69. |1

70. One group of commentators interprets the cam den ruling as clearly favorable
to states attempting to uphold local hire laws. $¢¢ 1R. Rotunda, J. Nowak, &J.
Youno, It note 23, § 12-7, at 658. The authors state that cam den's reference to
other cases upholding restrictions on public employment against equal protection and
commerce clause claims indicates that the Court is unlikely to invalidate city or state
r?sidency requirements for public employment under the privileges and immunities
clause.
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I1l. State CourtiInterpretations of Local Hire Lav/s
A. State v. Antonich: Wyoming Preference Act Upheld

Wyoming is the only state in which a highest state court has held
a local hire law constitutional in the wake of Camden. The case that
tested the Wyoming law, State v. Antonich,11 stemmed from the crimi-
nal prosecution of construction company superintendent Roger
Antonich.72 The state charged Antonich with violating the Wyoming
Preference Act,73 which gives a complete preference to qualified Wyo-
ming residents for employment on public works projects and provides
misdemeanor penalties for supervisors who flout the law.74 The prose-
cutor alleged that Antonich fired a Wyoming worker from a public
construction project in order to hire nonresident workers.73 The
county court dismissed the charge on the ground that the statute vio-
lated the privileges and immunities clause. The Wyoming Supreme
Court reversed and found that the statute satisfied the Toomer-Hicklin
test, 76

As a threshold matter, the state conceded that the Wyoming Pref-
erence Act burdened a fundamental right, the right ofa nonresident to
work on a public construction project,77 and therefore fell within the
purview of the privileges and immunities clause. The evil that the Act
was intended to combat was “. . . a resident remaining unemployed
while a nonresident takes ajob on a Wyoming public works project.” 78
The court found that “without question” reduction in unemployment
is a valid state goal.® Conceding that other states’ local hire laws
have usually not survived privileges and immunities scrutiny, the
court explained several factors distinguishing the Wyoming statute

71. 694 P.2d 60 (Wyo. 1985).

72. 11, at 61

73. Wyo. Stat. 88 16-6-201 to -206 (1977). The Act provides:
Every person who is charged with the duty of construction, reconstructing,
improving, enlarging, altering or repairing any public works project or im-
provement for the state or any political subdivision ... shall employ only
Wyoming laborers on the project or improvement. Every contract let by any
person shall contain a provision requiring that Wyoming labor be used ex-
cept other laborers may be used when Wyoming laborers arc not available
for the employment from within the state or arc net qualified to perform the
work involved

It § 16-6-203 (1977).
74. 10, § 16-6-206 (1977).
75. A1lnich. 694 P.2d at 61.

76. 1. at 64.
77. 1t at 62.
78. 15 (citation omitted).

79

<
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and contrasted the Wyoming law with the Alaska Hire statute stricken
in Hicklin.&

The court described several features that narrow the scope of the
Wyoming Preference Act. First, the Act does not attempt to eliminate
general unemployment Instead, it applies only to nonresident™nnli-
cants for public works construction ioba.8L Second, the statute limits

jdemands on employers, merely requiring an employer todeny nonresi-
dents employment when the state can provide qualified resident” to
regents'needs.84'Finally, the statute applies only to prefects in which
the~state has a proprietary interest.83 The, court concluded that the
Act was constitutional because it narrowly addressed the goal of re-
ducing unemployment and because the degree of discrimination “bears
a close relation to the state’s valid reasons for discriminatory
treatment.” 84

Gaps exist in the Antonich court’s reasoning. The Toomer-
Hicklin test requires (1) that nonresidents constitute a peculiar source
of the evil at which the statute is aimed, and (2) that the discrimina-
tion be no greater than necessary. The Antonich court’s opinion, how-
ever, lacks analysis of either of these issues.

Nonresidents may in fact cause unemployment in Wyoming. In
1985, the state ranked fourth highest in percentage of unemployment
benefits paid interstate.8& This factor may indicate a high percentage
of nonresidents working in Wyoming.8 The combination of these fac-
tors indicates that Wyoming has an unemployment problem that may
be caused by nonresidents. The court should have considered such
factors in its opinion rather than assuming that a causal relationship
existed between nonresident laborers and unemployment.87

80. |l at64. The court stated:;
The Wyoming statute at issue in the present case requires merely that gov-
ernmental funds, allocated to public works projects, be used to hire qualified,
available residents in preference to nonresidents. The statute does not effect
the sort of wide-ranging discriminatory treatment fatal to Alaska Hire in
Hoickhin v 0 rheck
[l at 63,
8L |1
81 i
83. |l
84. Il at 64.
85. Labor Report,il]I1 note 3, at 19.
86. St 3I)IE note 5.

87. State v. Antonich, 694 P.2d 60, 64 (Wyo. 1985) (Thomas, CJ., concurring).

Chief Justice Thomas stated:
I have a concern about the adequacy of the record to support the nexus
between the evil of "a qualified Wyoming worker's remaining unemployed
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The concurrence in Antonich points out a second flaw in the ma- 1
jority’s analysis. Although the majority finds that the statute’s nar-
rowing features allowed it to pass the second prong of the Toomer-
Hicklin test, the concurrence disagreed with this holding.8 The con-
currence notes that the preference granted by the statute is not limited
to those who are unemployed. Any Wyoming resident who is quali-
fied and available for work receives a preference.8 A statute granting
employed residents a preference to the detriment of nonresidents is
overbroad for its stated purposes of reducing unemployment.

Jfa sum, Antonich demonstrates that a local hire statute can pass
iudiriaLicaitfflv~tiowevcr. the court apparently applied the Toomer-
Hicklin test perfunctorily. Although it is possible that the Wyoming
statute could have passed constitutional muster, the Antonich opinion
does not prove that the statute should have survived. * m

B. Cases Striking Local Hire Laws

State and federal courts outside Alaska have held local hire laws
unconstitutional as violative of the privileges and immunities clause.
Perhaps the most restrictive interpretation ofthe constitutionality ofa
local hire law derives from a 1984 advisory opinion of the Supreme
Judicial Court of Massachusetts to the Massachusetts Senate.90 The
Massachusetts court analyzed a proposed bill that would require pri-
vate contractors on 3tate-ftinded projects in areas with high unemploy-
ment to employ Massachusetts residents in at least eighty percent of
all jobs covered by the contract.9l

In its analysis of the bill, the Supreme Judicial Court of Massa-
chusetts observed initially that the bill would burden a fundamental
right® The court then found that the bill failed both prongs of the
Toomer-Hicklin test Noting that it had no records with which to
work, the court assumed arguendo that nonresidents were a peculiar

while a nonresident goes to work on a government-funded construction pro-

ject" and the statute in question. | agree that that is a possibility, but the
T record docs not demonstrate it.

88. I

89. |0 Unfortunately, the concurring opinion provides merely an unworkable
alternative. The concurrence relies upon the state’s proprietary interest in the projects
to Qnd that the statute does not violate the privileges and immunities clause. The
concurrence rcems to stipulate that because the state is participating in the market-
place its actions are immune from privileges and immunities clause scrutiny. |1 at 65.
The United States Supreme Court, however, lias rejected that argument. §¢¢ 1 pr
note 24.

90. Opinion of the Justices to the Senate, 393 Mass. 1201, 469 N.k\2d 821 (1984).

91. |0 at 1201-02, 469 N,E2d at 822.

92. |0 at 1203, 469 N.R2d at 823.
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RON ZOBBL,

ATTQHNHY AT LAW .
101B Wow: Sixth Avbtxjo * Suit® 300
Anchorogo, Alaska B9SD1
ISCT7] 273-35S7

January 14, 1988

Mr. Ray Metcalfe
Metcalf Investments Inc.
PO Box: 4-2766

Anchorage AK 99509

Re: An Act limiting the period of employment
in remoue locations.

Dear Ray:

I have reviewed your proposed statute limiting the period of time

that a person may work in remote locations. This proposed legis—
lation avoids a major legal problem in past resident hire legis—
lation. It has long been held that the states have the legisla—
tive power to regulate hours, wages and conditions of employment.

See, e.g., West Coast Hotel v.Parrish, 300 U.S. 379 (1937). Past
efforts of the"state to impose"residency requirements have been

challenged successfully wunder the Privileges and Immunities
Clause of Article IV of the U.S. Constitution. Hicklin v.
Orbeck, 437 U.S. 518 (1978); Robison v. Francis, 713 P.2d 259
(Alaska 1986). However, a successful privileges and immunities

challenge would be very difficult if the legislation does not
explicitly discriminate between residents of Alaska and non-—
residents, especially whera the proposed legislation has as its
primary purpose the regulation of safety and the conditions of

working in remote locations. This proposed legislation would
have the incidental impact of making it more convenient to live
in Alaska. However, it would be very difficult to attack in

court, especially if it can be shown that persons who work for
long periods of time in .remote locations, such as the North
Slope, are less efficient, observant, or have more accidents.
The purpose of avoiding the long separation of families may also
be a neutral, non-discriminatory purpose that would support such
a statute. As long as there is some evidence to support this
proposition, the legislature or the people through initiative
would have a great deal of discretion”7n regulating hours and
working conditions.

Your proposed legislation would be much les3 vulnerable to the
challenges which have been successful in the Hicklin and Francis
oases.

Ron Zobel

~T. ;fAFa m er's coneerns
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For an Act entitled: An Act limiting the period of employment 1in
remote locations.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF ALASKA:

¢Section 1. AS18.60. 1is amended by adding a new section to read:

Sec. 18.60.061. DECLARATION OF HAZARD. Employment
remote locations for excessive periods of time imposes a
substantial burden upon, and a hindrance to the people the state

in terms of 103t production, lost wages, medical -expenses,
increased 1insurance costs, disibility compensation payments, and
physical and mental health problems, and social problems

including drug and alcohol abuse, family discord and domestic
violence.

¢Section 2. AS18.60 1is amended by adding a new section to read:

Sec. 18.60.062. LIMITATION ON PERIOD OF EMPLOYMENT IN
REMOTE LOCATIONS* (a) A person may not work at a remote location
for more than seven days in fourteen days, excluding time going
to or"from the job location.

(b) It is the purpose of this section to limit the days of
work in a fourteen dayperiod to seven days ofwork at remote
location(s) regardless of the type of duties or number of
employers.

(c) In casse of emergency, where life or property is in
imminent danger, the period of work may be extended during the
continuance of the emergency,.

(d). Workers .in remote locations shall be transported to
non-remote locations, or their domicile in another remote
location, during the seven day period that they are not working.

*e). This section does not apply to:

D Persons who are domiciled at the remote location,
and maintain a dwelling unit at the remote location that 1is not
directly related to their employment at the remote location, and
who do not occupy employee housing accomodations during the
period of work. For the purpose of this subsection employee
housing accomodations are accomodations that are not in the
ordinary course of business regularly provided on a commercial
basis to the general public. Employee housing accomodations
shall not be brought within this exception simply by offering

lodging to the general public.
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* *

(2) Persons who are employed for a period or periods

not more than four work-weeks 1in the aggregate 1in any calandar
S%Jré" an industry found by the Commissioner to be of a seasonal

Fggg;ion 3. AS18.60.105 1is amended by adding a new subsection to

In AS18.60.061 and AS18.60.062 "remote location”™ means a
in which the domiciliarys of that location are qualified
a subsistence basis under state or

(c)
location
to harvest fish and game on
federal law or regulation.

of



United States'uownment

NATIONAL LABOR RELATIONS BOARD
Region 19 - Resident Office
222 Weat 7th Ave -No. 21

, Anchorage, AK 69513-0076
(907)
271-5015

«

February 26, 1991

Al&sEa gV\t/éHstc}/n Construction, Inc.
Wasilia, Alaska 99687

Ret 1.B.K.W. Local 1547
Horner Elactrio Association
Caae No. 19-CE-92

(Settlement

The above-captioned case charging violation under Seetion 8 of the National
Labor Relations Act, as amended, has been carefully investigated and
considered. .

Aa a result of the investigation, it appears that further proceedings
are 'noc warranted .at ethis. time. | am, therefore, refusing to -issue
Complaint .in this matter. .A written-.summary report of the basis for

oy conclusions is attached.

Pursuant to the National Labor Relations Board Rules and Regulations,
ou may obtain s review of this aotion by filing an aﬁpeal with the
eneral Counsel addressed to the Office ‘of A\}\J/paal_a, ational Labor
Relations Board, 1717 Pennsylvania Avenue N.W, Waahington, D.C. 20570,
and a copy with no. This appeal muse contain a complete! statement settmgi
forth the facts and reasons- upon which it is -based.”-'The ‘appeal ous
be received by the General Counsel in Waahington, D.C. by the close of
business on March 12, 1991  Upon good cause shown, however, the Ceneral
Counsel may grant*special permission for.-a longer period within which
to file. “Any request for extension of time must be submitted to the
Office of Appeals in Washinton, D.C. and a copy of any such request should

.be -submitted to me.



*J.U niv-nu\Mbt. iOMr"

Res Local 1547 |.B.E.W./Homer Electric Association
Case Noé| 19-CE-92
an
Local 1547 I.B.E.W./Chugach Electric Association
Case No. 19-CE-93

SUMMARY REPORT

Both charges alleges that I.B.E.W. Local, 1547 and each of the above
Employers have violated Secion 8(ef) of the Act by entering into collective
bargaining arqreeme'nts or Letters of Understanding which provide that certain
work.-may pg' be “contracted, .or 'subcontracted to- firms which are; signatory
<10 .agreement8’ . wito Il Evy.;local1547. C ke m a wna x A-
ek  Feeoe . . 0 .o”' » ¢ ) T. , N RS

"’ The- investigation established Jthat;i’B,NEW-. .Local' 1547';and Homer Electric
Association have in effect a Letter of Understanding which provides .th'at
Mli contractors, signatory to agreements with .[.B.E-"W. Local. 1547 may perform
sWork -normally.' "performed" b)(IH A_.bargaining -unit-' employees on construction-
.projects., "I.BIE.W :."eLocal’-1547 ‘and 'Chugach Electric '.Association. have..
contractualprovisions- within::8eparat'e;-agrie'emeifts.. covering outside’ employees.*
AAN0=" g eneration pranc «—eMplOyees :=which“provide - ‘that ~work.-..-involving -, new’
construction; performad at-'-job’’sites n*ay—,onl)]/ be ".contracted; or‘subcontracted
Vid. finns in"‘agr'eetienf'with. LBI'E.W; Locar.1547.* . "0 m

The. mveatl'ﬂathn;e3tab|,|sh'ed' that.-'the —aﬁleements ~-betweeh ,I*B.EVW.-* Local
w57 And 'both- Hotaer Electric, ‘and'Chugach Electric are- secondary in effect*
and., thus -within the, ambit ..of.. Section 8(e) of." the Act.. However* the.
investigation also 'established . that the agreements »with HEA and CEA are
permissible’*within theconstruction industry proviso, of.;Sectlon—SI%e).ln—
this regard,’, it was.clear chat the work covéred by the agreements-with’ both
HEA and- CEA is limited to construction work’[normally performed by HEA .or-*
CEA emp.loyeea-. represented ' by |.B.E.W. -Local 1547, .that HEA *and CEA are
functioning as construction* Contractors with, .regard, to. that work, and that-
the agreements prohibit any economic *pressure ~or. threats thereof in the .
event "of ‘disputes. Rather, ;expedited "arbitration is the';, sole-, permissible’

means of dispute-resolution.-

It ewas concluded, therefore, that the .agreements between |.B.E.W. Local
1547 and both HEA and CEA are not violative of -Section 8e23 of the Act.
Connell Construction Co. v. Plumbers Local 100, 421 U.S. 616" 633 (1975),
Woelke & Romero Framing Co., 456 U. S. 645 (19823, A. L. Adams Construction
v. Georgia Power Company, 733 F2d 853 (11th Cir, 1984}

Accordingly further proceedings are not warranted.
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Page 2
Re: Case No. 19-CE-92
February 26, 1990

If you file an appeal, please complete the Form NLRB-4767, Notice of
APpeal, enclosed with this letter and send one copy of the form to each
of the other Rartles whose names and addresses are listed below. The
notice forms should be mailed at the same time .you file the appeal, but
mailing the notice forma does not relieve you of "the necessity for f|||n%
the appeal itself with the General Counsel’ and a copy of the appeal wit
me within the time stated above.

Sincerely,

John D. Nelson
Regional Director

Robert H. Wettieson
Resident Officer

Enclosures e e o

Certified Mail No P 545 870 960
Return Receipt Requested

cc.  General Counsel, Attn: Office of Appeals, National Labor Relations
Board, 1717 Pennsylvania Avenue N.W., Washington, D.C. 20570

National Labor Relations Board, 2948 Federal Building,
915 Second Avenue, Seattle, Washington 93174

National Labor Relations Board, 222 W. 7th Avenue, #21
Anchorage, Alaska 99513

Y I.B.E.W. Local 1547, Attn* Helene Antel, General Counsel
2702 Denali Street, Anchorage, Alaska

Richard R. Huffman, Attorney, KEMPPEL, HOFFMAN, & GINDER,
255 E. Fireweed Lane, Suite 200, Anchorage, Alaska' 99503

Homer Electric Association, 3977 Lake Street, Homer, Alaska 99603
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March 28, 1991
Drue:
RE: SB 95

Thought 1 would mention that Shiela Peterson in Eliason"s office
is having sunset drafted. She also mentioned that she thought
Dick said the project size limit was going to be greater than
$10,000,000 rather than $7,000,000.

Also, spoke with Terry Cramer about "state and local funds" vs
stae or local Tfunds. She consulted the revisor of statutes who
indicate "and" covers "and/or".



March 19, 1991

Drue -
Re: SB95
Carol Vandort. from Leg Research called. She was having trouble

with our research task of finding examples of project specific
labor agreements.

She spoke with Dick Fox, Executive Director, Mass. Water Resource
Authority. They managed the Boston Harbor cleanup. When they
released their RFP it did include union hire and working
condition specification. The bid went to Kaiser, a GC type
project mgmt firm. The catch on that project is that the Mass
Water Resource Authority 1is not a public employer under Mass
state law.

Carl Uhlien, an attorney with Morgan, Lev/is & Bockius in DC is
considered the national expert on the exemptions that exist 1in
the Nation Labor Relations Act. He drafted the language that
covered the pipeline construction. If you would like, 1 could
cell him. (202-467-7075)

CF



SB 95 OUTSTANDING ITEMS
ni’f 1 A%A fiscal note, position paper & testimony.
2) KIDEA fiscal note.

is' 3) Definition of "maintenance" - Helene Brooks/Mike SzymansKi.

v 4) Definition of employee/employer relationship -
Cummings/Strasbaugh.

J University position & fiscal note.

v/6) Railroad position & fiscal note.

fj/s



February 27, 1991
Drue -
Re: SB 95

I spoke with Terry Cramer of Leg Legal about the exclusion
provisions on pg 2, sec 2. Terry was the bill drafter.

She believes it provides for the agreement to exclude a firm or
product from the project for any reason. She, for instance,
could see all non-union employers being excluded through
agreement from a project.

That doesn"t mean to say that such a clause would be
constitutional under equal protection provisions, but rather,
that it could occur, it could be subsequently challenged 1in
court.



SB 95

Senate Bill 529, an act relating to exemptions to the prohibition
against unfair labor practices, was introduced by the Senate
Labor & Commerce Committee by request last year.

Senate Bill 95, an act relating to agreements between a labor
organization and a public employer, embraces many of the
provisions of last year®s SB 529 but deletes provisions calling
for mandatory union membership as a condition for continued
employment.

SB 95 provides the vehicle for project specific labor agreements
for publicly funded projects.



SB 95 Points of Interest

1. Section 1. (e) Allows for unions to negotiate with the
public employer to exclude certain employers, contractors,
subcontractors or persons from handling, using, selling,
transporting or providing services.

2. The exclusion possibility in Section 1 (e) only applies to
construction projects.

3. Section 1. (h) exempts project specific labor agreements
from the state procurement code.

4. Section 2. exempts the entire project specific labor
agreement process from the state procurement code.

5. Section 3. exempts project specific labor agreements from
statutes governing monopolies, restraint of trade and unfair
labor practice provisions.

6. The administration is unclear about who and under what
circumstances such labor agreements would be negotiated.

7. The administration is unclear as to whether provisions 1in
Section 1. allows non-state employees to become state employees
under such an agreement or become eligible for state retirement
and health benefits.

I 34 Q8)00C - T <3y -
Ufaty-r) i£ 3472 Did'/Lt2-£ 62(L



SB 95 Points of Interest

1. Section 1. (e) Allows for unions to negotiate certain

exclusion of suppliers or manufacttirers from the specific

project. 2 doe-s

2. The exclusion possibility in Section 1(e) does not apply to \

projects of fishing, maritime, agricultural, 1logging, timber
industry, and apparel & clothing industries.

3. Section 1. (h) exempts project specific labor agreements
from the state procurement code.

4. Section 2. exempts the entire project specific labor
agreement process from the state procurement code.

5. Section 3. exempts project specific labor agreements from

statutes governing monopolies, restraint of trade and unfair
labor practices.
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04/03/91

AMENDMENT

OFFERED IN THE SENATE BY SENATOR ELIASON
TO: CSSB 95(L&C) 7-LS0319XM dated 3/27/91

Page 1, line 2, following "agreements™:

Insert and providing for an effective date"

Page 1, after line 8:
Insert a new bill section to read:
"* Sec. 2. AS 23.05.380 is repealed and reenacted to read:
Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the
Administrative Procedure Act (AS 44.62) to carry out labor relations functions under

AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, and AS 42.40.730 - 42.40.890. "

Renumber the following bill sections accordingly.

Page 3, after line 24:
Insert new bill sections to read:
"* Sec. 6. AS 36.30.850(b)(23), AS 36.90 150, and AS 45.50.572(j) are repealed Jcnuary 1, 1995.
* Sec. 7. Section 2 of this Act takes effect January 1, 1995."")
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03/18/91

AMENDMENT

OFFERED IN THE SENATE BY SENATOR RODEY
TO: CSSB 95 ( ) DATED 2/28/91

Page 2, line 4, after ”29 U.S.C. 159."™:

Insert "However, they may not enter into a project labor agreement to cover work currently or
traditionally performed by employees of the state or political subdivision or work covered under a
current collective bargaining agreement between the state or political subdivision and a labor
organization representing employees of the state or political subdivision unless both the state or political

subdivision and the labor organization representing the employees consents to coverage of that work in

the project labor agreement.”



7-LS0310\D.1 -
Cramer
03/11/91

AMENDMENT

OFFERED IN THE SENATE BY SENATOR PEARCE

TO: CSSB 95( )

Page 2, lines 17 - 21:
Tsjlete all material.

Insert a new paragraph to read:
"(3) require the state or a political subdivision of the state to require a contractor,

subcontractor, or other person involved in the project to only do business, including the handling,
using, selling, and transporting of goods, and the employment of construction industry employees,

with other contractors, subcontractors, or persons who qualify under and are in compliance with

the terms of the agreement.”
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DATE: March 8, 1991

TO: Rod Mourant
Legislative Assistant
Senator Drue Pearce®s Office

PROMs Helene M. Antel, General Counsel
International Brotherhood of Electrical Worker"s

SUBJECT: SB 95
"CONPIDENTIAL ATTORNEY/CLIENT COMMUNICATION"
i ft
You"re right? but, the version that was sent to you was

not properly edited. Please see the attached corrected copy. Is

this any better?

HMAZrrw

Post-It-' brand fax transmittal memo 7671 *ofpagoa» "

Alnuvm Vr g0 \e )P Boyg 2X.
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OFFERED
TO:

Page 2,

a:SB95.amd

1T:44 ANCHORAGE 1547 P.2

AMENDMENT

IN THE SENATE BY SENATOR PEARCE

CSSB 95 () dated 2/28/91

lines 17 - 21:

Delete all material.

Insert a new paragraph to read:

3) require a contractor, subcontractor or other
person to do business, including the handling, wusing,
selling, and transporting of goods, or the employment of
construction industry employees, only with contractors,
subcontractors or other persons who comply with tho terms

of the agreement.

AMENDMENT TO 8B 95
Rod Hournnt, Legislative Assistant
to Senator Drue Pearce
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DATES March 8, 1991

T0: Rod Mourant.
Legislative Assistant
Senator Drua Pearce's O ffice

FROMs Helene M. Antel, General Counsel
International Brotherhood of Electrical Worker's

SUBJECT: SB 95
"CONFIDENTIAL ATTORNEY/CLIENT COMMUNICATION"

I believe our intent is the same but | would feel more
comfortable with the attached language. In fact, your suggestion
makes a significant improvement in the bill.

HMA/rrw

e\modtnd
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OFFERED
T0:

Page 2,

a:SB95.amd

15:18 ANCHORAGE 1547

M O M ENT

IN THE SENATE BY SENATOR PEARCE
CSSB 95 { ) dated 2/28/91

lines 17 - 21:

Delete all material.

Insert a new paragraph to read:

3) require a contractor, subcontractor or other
person to do business, 1including the handling, wusing,
selling, and transporting of goods, or the employment of
construction industry employees, persons who qualify
under only with other contractors, subcontractor or are

in compliance with the terms of the agreement.

AMENDMENT TO fIB 95
Rod Mourant, Legislative Assistant
to Senator Drue Faaroe
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DRAFT
OFFERED IN THE SENATE BY SENATOR PEARCE

TO: CSSB OB( ) dated 281

Page 2, lines 17 - 21;
Delete all inateriaL
Insert a new paragraph to read:

"(3) require agr®@eawm(gNimk the peisuns wlilt whom
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agreement”
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