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Amendment to this section further describes those situations in which these
types of court orders may be sought.

Section 61. AS 21.78.040. Grounds for Rehabilitation
Page 54. line 18 to page 55. line 8.

In addition to the 10 grounds on which thedirector may seek an order of
rehabilitation wunder AS 21.78, four newgrounds arc added by the
amendments to this section. The new grounds are as follows:

1. an insurer fails to remove an officer found, after hearing,to be dishonest
or untrustworthy;

2. if the insurer fails to make available records of its transactions for
examination;

3. if an insurer has within four years willfully violated its charter or bylaws,
any Alaska insurance law, or any valid order from the director; and

4. if aii insurer has failed to file any required financial statement or report.

Because the grounds for ligquidation found in AS 21.78.050 include, by
reference to AS 21.78.040, the same grounds as are available for rehabilitation,
the above new grounds are also established for commencing a liquidation

proceeding.

Section 62. AS 21.78.040(b). Grounds for Rehabilitation
Page 55, lines 9 - 28.

In addition to the new grounds described in the last Section, additional
grounds are added relating to criminal activities impacting the insurer. These
are: on which the director may seek an order of rehabilitation under AS 21.7S,
four new grounds are added by the amendments to this section. The new

grounds are as follows:
1. the occurrence of fraud which endangers the insurer's assets;

2. control of an insurer is by a person found, after hearing, to be
untrustworthy; and,

3. if an officer has refused to be examined under oath concerning an
examination of the insurer.

Because the grounds for liquidation found in AS 21.78.050 include, by
reference to AS 21.78.040, the same grounds as are available for rehabilitation.
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the above new grounds are also established for commencing a liquidation
proceeding.

Section 63. AS 21.78.090. Order of Rehabilitation
Page 55. line 29 to page 56. line 28.

Amendment to this section adds new subsections pertaining to an order of
rehabilitation and its effect. An order of rehabilitation stops any legal
proceeding against an insurer for 90 days and puts on hold any statute of
limitation time limit for a legal action which an insurer might take for 60 days.
This section now makes it clear that any guarantee association may intervene
in a rehabilitation proceeding if the association is required to act the result of
the entry of an order of rehabilitation. The receiver is required to provide
periodic accountings to tNe court of the condition of the insurer in
rehabilitation.

Section 64. AS 21.78.100. Order of Ligquidation. Domestic Insurers
Page 56. line 29 to page 59. line 9.

New subsections pertaining to an order of liquidation and its effect are added
to the section. Liquidation orders are required to call for specified periodic
accountings to the court of the affairs of an insurer being liquidated. Orders of
liguidation are required to contain provisions for the termination or
continuation in force of all insurance contracts of the insurer according to the
guidelines now set forth in this section. This section also contains the effects
that an order of liquidation has on legal proceedings similar to those found
pertaining to orders of rehabilitation. Also, this section now provides for any
guarantee associations to intervene in a liquidation proceeding if the
association is required to act as the result of the entry of an order of

liquidation.

Section 65. AS 21.78.130. Conduct of Delinquency Proceedings Against
Domestic and Alien Insurers.
Page 59. line 10 to page 60. line 26.

The new subsections added to this section augment the powers and authority
of the receiver in a rehabilitation or liquidation. The receiver is allowed to
pursue on behalf of the insurer all legal remedies from any person due to
tortuous acts, breach of contract, or breach of fiduciary obligation.

If the receiver finds that reorganization, consolidation, merger, conversion or
other transformation of an impaired or insolvent insurer is appropriate, the
receiver is required to develop a plan for the appropriate action and submit
the plan to the court for approval, disapproval or modification. A plan of this
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nature may include a moratorium on nonforfeiture benefits under contracts
insured by an impaired or insolvent life insurer.

If an insolvent insurer's estate does not possess sufficient cash or other liquid
assets to cover the costs of rehabilitation or liquidation, funds may be
advanced by the Division of Insurance for that purpose. However, these funds
are required to be repaid cut of the first available money and take priority over
all other claims against the estate.

The receiver is granted the authority to conduct examinations in conjunction
with a delinquency proceeding with the same ability to subpoena, examine
under oath, and review records as the director has in the examination of any
insurer. The receiver is also granted the power to move records of the
insurer to any location that would facilitate the rehabilitation or liquidation
and to provide reasonable access to those records necessary to any guarantee
association to carry out its lawful duties.

The receiver may also intervene in similar proceedings in other jurisdictions
and act as a receiver or trustee in another jurisdiction if an appointment is
offered. The receiver may enter into agreements with a receiver or other
insurance regulatory official of another state which relates to a delinquency
proceeding affecting an insurer that is or has conducted business in both

states.

Section 66. AS 21.78.170(c) Form of Claim
Page 60. line 27 to page 61. line 5.

This section contains the provisions pertaining to claims filed against the
estate of an insolvent insurer. Subsection (c) has been amended to require the
receiver to notify a claimant if the claim has been denied in part or in whole in
writing by first class mail. The claimant must raise any objection with this
determination within 60 days of when the notice was mailed or is barred from
any objection.

Section 67. AS 21.78.170. Form of Claim
Page 61. lines 6 - 12.

If the receiver receives an objection, the amendments to subsection (d)
provide that the receiver request the court to conduct a hearing on the matter
if the receiver does not change the original determination after such objection

is made.
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Section 68. AS 21.78.170. Form of Claim
Page 61. line 13 to p-ige 62. line 4.

New subsections (e) through (h) have been added to provide further guidelines
for claims made against an insurer in liquidation. A claim does not have to be
considered or allowed if not all the required supporting documentation is
provided or if the prescribed (and court ordered) claim form is not used. The
receiver may at any time request that additional information be provided by
any claimant and may take testimony under oath to obtain supplementary
information. A judgement or an order against an insured or an insurer
entered after the date of a liquidation order or a judgement or an order
entered at any time by default or collusion need not be considered as support
of evidence of liability or amount of damages in connection with a ciaim. A
claim by any guarantee association against the estate of an insurer in
liguidation must be in a form and contain support agreed to by the receiver
and the guarantee association.

Section 69. AS 21.78.180(d). Priority of Certain Claims
Page 62. Mnes 5-18.

This section is amended to clarify certain circumstance involving claimants
whose claims against the estate of an insurer in liquidation are secured.
Amendment to subsection (d) provides the methodology for arriving at the
value of the security and allows for the entire claim to be allowed if the
security is surrendered to the receiver.

Section 70. AS 21.78.180(e). Priority of Certain Claims
Page 62. line 19 to page 63. line 4.

A new subsection (¢) has been added to allow in certain circumstances for a
person other than the secured creditor to file a claim with the estate of an
insolvent insurer. That other person must be the person that provided the
security via some undertaking and the secured creditor has failed to file and
prove a claim. In such a circumstance, that person may file a claim in lieu of
the secured creditor. However, the secured creditor will get any distributions
from the estate of the insolvent insurer and the other person that made the
claim will only be entitled to a portion of the distribution if the distribution
and the amount paid on the undertaking exceed the entire amount of the
secured creditor's claim. Any such excess must be held in trust by the
secured creditor for the benefit of the other person who made the claim.
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Section 71. AS 21.78.200(a). "Uniform insurers liquidation ad."
Page 63. lines 5 - 8.

This is an editorial change to amend internal cross references. No substantive
change.

Section 72. AS 21.78.250. Fraudulent Transfers Before Petition
Page 63. line 9 to page 64. line 29.

Currently AS 21.78.250 gives a broad outline as to how transfers of property
made by or on behalf of an insurer before an order of rehabilitation or
liguidation are treated when the transfer was accomplished with the intent to
gain a preference or a greater percentage of the insurer's assets in a
delinquency proceeding. In essence, the receiver may avoid or reverse these
transactions unless the insurer received fair value for the asset transferred.
This broad outline is repealed and replaced with a more detailed description
of the acceptable transfers and unacceptable transactions which may be
voided. The essential intent of current AS 21.78.250 is retained.

The reenacted AS 21.78.250 pertains to transfers occurring prior to a petition
for rehabilitation or liquidation. This new section specifically recognizes

transactions involving reinsurance contracts.

Section 73. AS 21.78 251. Fraudulent Transfer After Petition.
Page 65. line 1 to page 66. line 14.

New section AS 21.78.251 pertains to transfers and transactions occurring
after a delinquency proceeding has been undertaken but before an order of
rehabilitation or liquidation has been entered or before the receiver takes

possession of the insurer’s property.

Section 73. AS 21.78.252. Voidable Preferences and Liens.
Page 66. line 15 to page 71. line 109.

New section AS 21.78.252 provides the detailed guidelines for the voiding or
reversing improper transfers of property. This section maintains the personal
liability of any person, (including insurer employees, officers, or
shareholders), acting on behalf of an insurer that knowingly participates in
giving of a preference who knows or has a reasonable cause to believe that an
insurer is or is about to become insolvent.
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Section 73. AS 21.78.253. Claims of Holders of Void or Voidable Rights
Page 71. line 20 to page 72. line 8.

New section AS 21.78.253 outlines how claims of person who received a
preference are to be treated. In general such claims are <o be disallowed and
not allowed to participate in any distribution of the insolvent insurers estate.
However, a claim by such a creditor will be allowed as an "excused late claim"
only if the transfer which provided for the preference is reversed.

Section 74. AS 21.78.260. Priority of Distribution
Page 72. line 9 to page 74. line 13.

The current law governing liquidations does not provide for a statutory
priority for distribution of an insolvent insurer's estate. By interpretation, the
administrative expenses to liquidate an insurer receive priority treatment.
Currently, AS 21.78.260 provides a priority for wages owed employees up to
$500. The new version of AS 21.78.260 provides for a specific priority for the
distribution of an insolvent insurer's estate. Additionally, a methodology is
deh.aed that calls for all claims in each class to be paid or sufficient funds set
aside before any claims in the next lower priority class are paid. The order of

distribution is as follows:

1. Class 1. The expenses and costs administration for the rehabilitation or
liquidation;

2. Class 2. Wages for employees for up to two months pay but principal
officers and directors are not allowed to benefit by this priority;

3. Class 3. All claims for losses incurred under insurance policies including
third parly liability claims and claims of any guarantee association;

4. Class 4. Claims for unearned premiums under nonaccessible insurance
policies, other premiums refunds, and claims of general creditors
including claims made by ceding or assessing reinsurers under contracts

of reinsurance;

5. Class 5. Claims of federal, state, or local government other than claims
made under Class 3;

6. Class 6. Claims filed late or any other claims other than those claims
under Class 7 or Class 8;

7. Class 7. Surplus notes, contribution notes, or similar obligations, and
premium refunds under assessable insurance policies: and
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8. Class 8. Claims of shareholders or other owners in their capacity as
shareholders or owners.

Section 75. AS 21.78.270. Setoffs and Counterclaims
Page 74. line 14 to page 75. line 3.

This section clarifies the requirement that mutual debts or credits between
the impaired or insolvent insurer and any other person be netted out with a
resultant single amount either paid to the insurer or paid by it.

Section 76. AS 21.73.271. Recovery of Premiums Owed
Page 75. lines 4 - 23.

This new section requires that any person, including licensed agents and
brokers, responsible for the payment of premium to an insurer pay to the
receiver the amount of premium due for the entire term of the policy at the
time of the declaration of insolvency. The amounts are to include
commissions. The director may impose a monetary penalty of up to $1,000
for each violation of this section and may also suspend or revoke the agent's or

broker's license.

Section 76. AS 21.78.272. Reinsurers Liability
Page 75. line 24 to page 76. line 2.

This new subsection pertains to a reinsurer's obligations to the estate of an
insolvent or impaired insurer. Payments under a contract of reinsurance due
an insurer in delinquency may not be reduced as a result of the rehabilitation
or liquidation proceeding. Unless the reinsurance contract specifically
provides for payment to a person other than the impaired or insolvent insurer,
a payment to a person other than the impaired or insolvent insurer does not
reduce the reinsurer’ obligation to that insurer.

Section 77. AS 21.78.280. Special Claims.
Page 76. lines 3 - 28.

Currently AS 2,1.78.280 contains provisions pertaining to both contingent and
unliquidated claims, and third party liability claims. This one section has now
been divided into two separate sections with AS 21.78.280 pertaining to
contingent and unliquidated claims and AS 21.78.281 pertaining to third party

claims.

AS 21.78.280 provides that a contingent and unliquidated claim will be
allowed to participate in a distribution of an insolvent insurer's estate only if,
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either the claim becomes absolute before the last day allowed for the filing of
claims orr surplus of funds remains after all other claims are paid.

Section 78. AS 21.78.281. Special Provisions for Third-Party Claims.
Page 76. line 29 to page 78. line 17.

New section AS 21.78.281 provides the special guidelines for third party
claims. It provides for either the third party or the insured of the insurer in
liguidation to file a claim against the insolvent insurer's estate. The receiver is
required to make recommendations to the court in regard to the allowance of
a third party claim based on the receiver's consideration of the probable
outcome of the pending action against the insured. |If several third party
claims against one insured are made which exceeds the policy limits, each
claim will be proportionately reduced so that the total paid does not exceed
the policy limits. No separate third party claim is allowed if covered by any

guarantee association.

Section 79. AS 21.78.290. Notice to Creditors and Others
Page 78. line 18 to page 79. line 17.

This section has been repealed and reenacted to provide for a more detailed
outline of how the receiver is to provide notice to potential claimants and
other persons affected by the liquidation of an insolvent insurer. Notice is
required to be made by several different media.

The notice must be given by the receiver as soon as is possible after the entry
of the order of liquidation and must specify the amount of time allowed for the
filing of claims. The time allowed for the filing of claims must be at least six
months after the date of the liquidation order is entered.

Section 80. AS 21.78.291. Duties of Agents
Page 79. line 18 to page 80. line 18.

This new section requires that each appointed, licensed agent of an insurer in
liquidation provide written notice to each policyholder issued coverage
through the agent of the liquidation order. This notice must be accomplished
within 15 days from the date the agent receives notice under AS 21.78.290.
The written notice must include the name and address of the agent,
identification of the policy affected, and the nature of how the policy is
affected such as termination under AS 21.78.100. The receiver may waive the
notice required by this section if other appropriate notice has been given to

policyholders.
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Section 80. AS 21.78.292. Filing of Claims
Page 80. line 19 to page 81. line 23.

This new section requires that proof of a claim must be filed in the form
required by AS 21.78.170. This section also provides for the guidelines under
which late filed claims may participate in the distribution of the estate of the

insolvent insurer.

Section 80. AS 21.78.293. Receiver's Recommendation to the Court
Page 81. line 24 to page 81. line 13.

This new section requires the receiver to report to the court the nature of
each claim made to include the name and address of the claimant and amount
of claim recommended. The court may approve, disapprove, or modify the
report on the claims made. Plowever, if the court takes no action on a report
within 60 days of the date of reporting, the claims will be considered to be
allowed in the amount reported. In no event, will a claim under a policy of
insurance be allowed in an amount in excess of the applicable policy limits.
This report or reports as accepted by the court provide for the detail of the
claims which will participate in the orderly distribution of the assets of an
insolvent insurer.

Section 80. AS 21.78.294. Distribution of Assets
Page 82. lines 14-21.

This new section requires the receiver to accomplish the final distribution of
funds to claimants under the court's supervision. The distribution plan must
recognize the statutory priorities and provide for a reasonable balance of
expediency with the protection of unliqguidated and undetermined claims
including third party claims.

Section 80. AS 21.78.295. Unclaimed and Withheld Money
Page 82. line 22 to page 83. line 14.

This new section provides that any unclaimed funds subject to distribution
under a liquidation proceeding remaining when the court is going to end the
receivership will inure to the state without going through any further
proceedings.
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Section 80. AS 21.78.296. Termination of Proceedings
Page 83. lines 15 - 23.

This new section provides for the receiver to apply to the court for discharge
from the rehabilitation or liquidation proceedings when all duties have been
performed. The court may grant the discharge and issue any other orders it
deems appropriate. It is anticipated that such orders would include an order
dissolving the corporate existence of an insolvent and liquidated insurer.

This section allows any other person to apply to the court at any time for an
order discharging a delinquency proceeding. However, if the application is
denied, the applicant is required to pay the costs incurred by the receiver in

resisting the application.

Section 80. AS 21.78.297. Reopening Liquidation
Page 83. line 24 to page 84. line 1.

For good cause including the discovery of additional assets, the director or any
other person may petition the court to reopen a previously closed liquidation.
If sufficiently justified, the court must reopen the liquidation.

Section 80. AS 21.78.298. Disposition of Records During and After

Termination of Liquidation.
Page 84. lines 2-7.

This new section allows the director to recommend to the court and the court
to order which records of a liquidated insurer should be retained and which

should be destroyed.

OTHER. (Sections 81-89)

Section 81. AS 21.88.050(a). Powers and duties
Page 84. line 8 to page 85. line 22.

This editorial change merely amends a cross reference to statutes revised
elsewhere in this legislation.
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Section 82. AS 21.90.900. Definitions for Title
Page 85. line 23 to page 86. line 13.

This section is amended to provide definitions for the terms "impaired",
"impairment”, "insolvent", "insolvency", and "policyholder surplus”. These
terms are used in several chapters of Title 21.

Section 83. Applicability of Reinsurance Credit
Page 86. lines 6-9.

This section delays the effective application of the changes affecting
reinsurance credit allowed a domestic ceding insurer to avoid impact on
existing contracts. This makes renegotiation of those contracts unnecessary.

Section 84. Applicability of Capital and Surplus Requirements
Page 86. lines 18 - 23.

This section delays the impact of the new capital and surplus requirements
required in this legislation until January 1, 1992 when this section is repealed

by section 86.

Section 85. Repealer
Page 86. lines 24 - 25.

Sections repealed are:

AS 21.09.080(b). This repeal requires domestic insurers to maintain the
currently required capital and surplus amounts.

AS 21.09.080(c). This repeal requires domestic insurers to maintain the
currently required capital and surplus amounts.

AS 21.21.020(b). This repeal deletes the grandfathering necessary for the
1966 major redrafting of this chapter but which now, after 22 years, is not
required.

AS 21.21.270(d). Moved to definition section AS 21.21.600(6).

AS 21.78.330(1). Definition of "ancillary state” removed.

Section 86. Repeal of Section 84
Page 86. line 26.

This section repeals section 84 which delays the impact of the new capital
and surplus requirements required in this legislation.
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Section 87. Change of Civil Rule 62fa)
Page 86, line 27 to page 87. line |I.

Section 88. Change of Civil Rule 65(c)
Page 87, lines 2-6.

Section 89. Change of Civil Rule 41
Page 87. lines 7-11.

Section 90. Change of Civil Rule 19
Page 87. lines 12 - 14.

Section 91. Effective date of Act
Page 87. line 15

The Act takes effect immediately.
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This br*17 would repeal the moratorium placed on gaming or advertising gaming

on the airwaves as passed in HB 587. It would allow gaming on commercial

airwaves as well as advertising of gaming. Under current law, noncommercial

broadcasting stations may conduct gaming 12 hours in a calendar year.
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HOUSE BILL #82
BILL ANALYSIS

This hill repeals a moratorium on commercial broadcast advertising by State charitable gaming
permittees. It permits activity now allowed by Federal law. Under the current moratorium,
commercial broadcasters can’t even promote the awarding of charitable door prizes as a public
service. This bill will have no effect on public stations.

Alaska non-profit organizations would be able to buy commercial radio or TV time to promote
gaming activities for which they hold official state permits. Gaming operators or third-party
vendors would not be able to purchar3 such advertising, only the permit holders themselves.



COMMITTEES:

Alaska Jotate legislature

Senator Jim Duncan Vice Chair -

HtAi.ru Education

P.0. BoxV  Juneau,Alaska 99811-3100 a Social Services

Budget a A udit

(907) 465'4766 Banking*

Economic

Development

To: Senator Drue Pearce
Chair
Labor ahtLCommerce Committee

From: SenatoK*J" (& i>qgncan
Regards: Hearing for Senate Bill 82
Date: January 25,1991

I request the earliest possible hearing for Senate Bill 82 by the Senate Labor and
Commerce Committee.

This measure lifts the moratorium placed on commercial broadcasters in Alaska
in regards to charitable gaming activity last legislative session and permits
activity allowable under federal law, the Charit}' Games Advertising Clarification
Act of 1988. A copy ofthe actand a United States House of Representatives
Judiciary Committee Report on the measure is attached for the benefit of your
committee.

Passage of this act was a recognition by Congress of the unfair nature of banning
charitable gaming through the electronic media. The law provides broadcasters
essentially the same opportunities afforded the print media as it pertains to
advertising lotteries and other games of chance such as the Golden North Salmon
Derby in Juneau. Restrictions on broadcasters remain and violations are subject
to the enforcement powers of the Federal Communications Commission which
include fines and license forfeiture. The new law allows activity which is:

"(A) conducted by a not-for-profit organization or a governmental
organization; ov

(B) conducted as a promotional activity by a commercial organization and is
clearly occasional and ancillary to the primary business of that organization."

A number of questions concerning the scope of activity allowable by commercial
stations and the role of game operators under terms of the new federal law were
debated by the Legislature last year prior to its imposition ofa moratorium. The
Enforcement Division of the Federal Communications Commission's Mass Media
Bureau has made it very clear that a charitable gaming activity may not be
conducted on a commercial broadcast station and operators of games may not
advertise or profit from advertising conducted by permit holders.

The National Association of Broadcasters has published an excellent guide
explaining the new federal law. It contains a thorough explanation of the law
and provides specific examples of activities which are allowed and those

DistpictC



considered in violation. | have provided a copy of this publication with this memo.
Additional copies for each committee member will be provided in the near future.
The National Association of Broadcasters, and in turn, the Alaska Broadcasters
Association, do a good job ensuring its members are aware of the restrictions
imposed by this law. As pointed out previously in this memo, individual
commercial broadcasters run the risk of FCC fines and forfeiture of their license
if found in violation. Obviously, there is great motivation on the part of

broadcasters to adhere to the terms of federal measure. 1 do not feel additional
state restrictions are necessary as a result. Alaska should follow the example of
the States of lowa and Illinois which allows federal law to exclusively regulate
this activity.

Another issue of importance in this debate is one of basic fairness. My measu-e
will allow commercial broadcasters to compete with the print media for the
limited advertising dollars which may be available. Broadcasters would also be
able to run public service or free time to promote the activities ofnon-profit
organizations which are already promoted in Alaskan newspapers.

The measure approved by the Legislature last year also allows Alaska's public
broadcasting facilities to air gaming activity. Even though commercial stations
are banned by the federal law to conduct such activity, it is inherently unfair to
restrict the activities of commercial broadcasters under this measure while
allowing activity by non-commercial broadcasters. I've attached an opinion by the
State Attorney General dated May 4, 1990, on this matter which states in its
opening paragraph, "...we have serious concerns, from an equal protection
standpoint, with any proposal that would allow one particular group or
organization to conduct or advertise gaming activities on the air while excluding

all others."

Alaska's commercial broadcasters should be allowed to operate under the
restrictive terms of federal law without additional state regulation. | have every
confidence that federal authorities will enforce violations of the law and | have
every confidence that the commercial broadcasting industry in Alaska will
ensure compliance to the law by its members.

The favorable consideration of Senate Bill 82 by the Labor and Commerce
Committee is appreciated.



February 21, 1991

Drue -

Diane Kaplan would like our hearing on CSSB 82, Broadcasting of
Charitable Gaining Advertising, teleconferenced. It is scheduled
to be first on the agenda on Wed, 2/27.



February 9, 1991
Drue -

Diane Kaplan(sp), APRN, called friday and asked if the L&C
hearing on SB 82, Use on broadcasting for charitable gaining,
could be teleconferenced.

The bill is scheduled for monday. We could put the bill first on
the agenda and teleconference half the meeting, if you would {
like.

Ve\ -
I told her 1 would check to see if it was still possible and let
her know today.

l£1/1Q & dr "t Z A M £7£A 037/



February 7, 1991
Drue -

I spoke with Jim Duncan and Pete Cairn about Eliason®s concern
over whether public radio and tv can advertise gaming activity...

According to Dennis Egan, as long as the activity advertised
is for a non-profit, including themselves, SB 82 would remove the
only obstacle to their advertising, as public service
announcements, non-profit sponsored games.

On the question of whether or not the Dept of Commerce held
public hearings on the advertising of games of chance, 1 called
the Dept of Commerce...

According to Guy Bell, Dir of Admin Svcs., hearings were
held. The report is still in draft. He is attempting to obtain
a draft of the report or at least a draft of the statistical
results of those hearings.



February 6, 1991
Drue -

HB 587 Electronic Ad Ban by H L&C
passed house 28-6 (M. Davis, Hanley, Leman, Martin,
Phillips, Swackhammer)

Senate Action:
2/7/90
Amend # 1Duncan - Allowing a permit holder to contract
for actual conducting of gaming
operations.
Failed 10 - 10 Eliason voted no

Amend # 2Coghill- Deleting named derbies and contests
and allowing all derbies.
Directing regulations to be written
as though broadcasting was legal.
Failed 8-12 Eliason voted no

Move to Rescind Action in not adopting Amend # 1.
Failed 9-11 Eliason voted no

Vote on full bill
Failed 10 - 10 Pearce Nay to Yea
Uehling Yea to Nay

Faiks notice of reconsideration.

2/8/90
Reconsideration
Failed 15-5 (Duncan, Fischer, Frank,
Halford, Jones)



Senate
Onr.IAl BANSS €>fftcc of tfje ;E>ccretarp
February 20, 1991

MEMORANDUM
TO: Senator Pearce, Chair

Labor and Commerce Committee
FROM: Nancy Quinto?~

Secretary of the Senate
SUBJECT: Boards and Commissions Performance Reports and

Alaska “ate legislature

Charitable Gaming on the Airwaves Report

President Eliason referred the following reports
committee for consideration:

NQ/ps

ANNUAL PERFORMANCE REPORT OF BOARDS AND
COMMISSIONS, FY 90

from Patricia Park-Fisher, Secretary

Division of Occupational Licensing

Department of Commerce and Economic Development

REPORT ON CHARITABLE GAMING ON THE

AIRWAVES, (CH. 33, SLA 1990)

from John Hansen, Gaming Program Manager
Division of Occupational Licensing

Department of Commerce and Economic Development

Attachments
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REPORT TO THE LEGISLATURE
SCS CSHB 587 (L&C)
Charitable Gaming On the Airwaves

On November 16, 1990, in response to section three of SCS CSHB 587 (ch 33,
SLA 1990), the Division of Occupational Licensing, Department of Commerce and
Economic Development, proposed regulation 12AAC 34.100, CONDUCT OF
GAMING ON THE AIRWAVES. This proposed regulation allowed the advertising
and conducting of a game of chance ana skill over the airwaves under a number of
conditions which the department saw as necessary to adequately protect the public.
Those limitations included:

(1) the game conducted must be a game already authorized
under existing statutes (AS 05.15.100(a));

(2) the permittee conducting the game had to be a
no;[j-for-profit organization as defined by federal tax code;
an

(3) the permittee conducts the game without the use of an
operator.

Division staff conducted hearings statewide via the Legislative Teleconference
Network on January 7, 1991. Additional hearings were held in Anchorage on
January 8,1991, and Fairbanks on January 9, 1991.

The testimony we did receive was generally supportive of the legislative intent to
allow public broadcasting stations to conduct a game of chance and skill on the
airwaves on a trial basis. While specifics were unclear at the time of the hearing, the
Alaska Public Radio Network (APRN) was proposing to conduct a radio/TV lotto game
via public broadcasting affiliate stations. Some representatives from public
broadcasting interests expressed some reservations about their individual station
involvement in charitable gaming, but they were all generally supporting of trying
this fund raising method as an alternative to the current proliferation of on-air
membership/fund raising drives. Denmark’ us of on-air charitable gaming by public
tele\éision was cited by APRN as an example of how well this method of gaming can
work.

A number of commercial broadcasters testified at the hearing in Anchora?e,
expressing concern over 12 AAC 34.100 as proposed. While they were not generally
opposed to a public broadcaster permittee attempting to conduct charitable gaming,
they testified that the proposed regulations did not adequately regulate the timing
and method of gaming on the airwaves. Primarily, commercial broadcasters were
fearful that public broadcasters would conduct gaming on the air during a commercial
broadcasters’ rating period. If viewers or listeners were artificially drawn from a
commercial broadcast station to a public broadcasting station because of conducting a
charitable game during a ratings week for the commercial broadcaster, the local
commercial broadcaster rating would be reduced based upon a temporary and
artificial condition. This would mean loss of revenue for the station for the remaining
year or until a subsequent rating period. Since, by law, com n ercial broadcasters are
not able to conduct gaming on the air, they feel as though they could be financially
harmed with no way to respond competitively. They did not express a desire to be
able to conduct or advertise charitable gaming, but rather v;ant stricter control of
when and how gaming is conducted cn competing public broadcasting stations.

4012W21191b -1-



We received no comment from the general public, either supporting or opposing,
the conducting of charitable gaming on the airwaves. This may be due to the nature
of our public notice process which was geared more toward the gaming industry than
to the general public who was not involved in gaming activity.

On January 15, 1991, APRN submitted an application for a charitable gaming
permit. Our initial review of their application resulted in our written request for
more information clarifying the type of gaming activity to be conducted. Their
application is pending receipt ofthis additional information.

Because APRN has not yet been able to conduct gaming on the air, as envisioned
by SCS CSHB 587 (L&C), we are unaware of any known impact this activity will have

on Alaska in general.

JOHN HANSEN, GAMING PROGRAM MANAGER

4012W21191b -2-



M EMORANDUWM State of A laska

to

FROM'

Department of Law

Randall P. Burns, Director date May 4, 1990
Division of Occupational Licensing
Department of Commerce and FLENO 663-90-0386

Economic Development
TEL NO 465-3600

SUBJECT. Gaming on public airways

Elis
Assistant Attorney General
Commercial Section-Juneau

You have requested our advice on a number of 1issues
relating to the broadcasting of gaming activities over television

and radio. Briefly, we <conclude that within First Amendment
restrictions the state may prohibit the broadcasting of gaming
activities or advertisements. However, we have serious concerns,

from an equal protection standpoint, with any proposal that would
allow one particular group or organization to conduct or advertise
gaming activities on the air while excluding all others.

Currently, under federal statute, only information about
state-conducted lotteries is allowed to be broadcast by radio or
television. 18 U.S.C.A. & 1307 (1988) . On May 7, 1990, a new
federal 1law, the Charity Laws Advertising Clarification Act of
1988, P.L. 100-625, H.R. 3146, 100th Cong., 2nd Sess. (1988), will
go into effect. This law will "expand the scope of Chapter 61,
U.S. Code, to allow the advertising 1in 1interstate commerce of
lotteries, gift enterprises, and similar activities (including
casino gambling and bingo halls) if the activity being advertised
is legal in the State 1in which it is being conducted." H.R. No.
557, 100th Cong., 2nd Sess., 134 Cong. Rec. 4343 (1988). Specifi—
cally, the new law allows to be broadcast

an advertisement, list of prizes, or other informa—
tion concerning a lottery, gift enterprise, or
similar scheme . . . that 1is authorized or not
otherwise prohibited by the State 1in which it 1is
conducted and which 1is:

(A) conducted by a not-for-profit organization
or a governmental organization; or

(B) conducted as a promotional activity by a
commercial organization and is clearly occasional
and ancillary to the primary business of that
organization.

To address the new system, the House Labor and Commerce
Comn tee has introduced House Bill 587. As of today, the current
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committee substitute (offered 4-25-90) proposes a moratorium on
broadcasting gaming information until October 1, 1990, except that
the "Department of Commerce and Economic Development may authorize
a noncommercial broadcasting station or network of stations to

broadcast the conducting of an activity under AS 05.15." P. I,
lines 22-24, CSHB 587 (Labor and Commerce). Broadcasting informa—
tion about fish derbies 1is also allowed, as federal statute

currently allows broadcasting this information. 18 U.S.C.A. 81305
(1950).

As a result of the new federal act and HB 587, you have
a number of concerns. Your questions and our answers are addressed
in sequence below.

1. Does the new federal act authorize both the advertising and the
conduct of authorized games on radio and television?

First, you have only asked about "authorized" games. We
think it is important to note that the state retains the right to
determine which activities it will allow and that AS 05.15 and
regulations promulgated under it govern this. The Charity Games
Advertising Clarification Act of 1988 does not interfere with a
state"s decision concerning which gaming activities it will allow
within 1its boundaries or which of those activities it will allow
to be advertised. Summary of H. R. 3146, H.R. No. 557, 100th
Cong., 2nd Sess., 134 Cong. Rec. 4343-4356 (1988).

Congress has specifically not preempted the states fronm
deciding which games they will authorize and what kind of advertis—
ing they will allow. H.R. No. 557, 100th Cong., 2nd Sess., 134
Cong. Rec. 4343-4356 (1988). However, once a game 1is authorized,
the question of whether the game may be actually conducted on
television or radio, or whether it may only be advertised, 1is up
to the FCC.

The federal act does allow advertising if a state allows

it. However, as further explained in cur response to your second
question, constitutional restrictions still apply no matter what
the latitude of the federal act. See Edge Broadcasting Company.
t/a Power 94 v. FCC, F. Supp. ., 58 U.s.L.w. 2517 (E .D.

Va. Feb. 23. 1990) (holding current 38 U.S.C.A. &8 1307 constitu—
tionally invalid as to commercial free speech).

We are not certain if federal 1law allows the actual
conducting of gamer, on the airwaves due to the ambiguous language
of the federal act. Even though the state may regulate 1its own
gaming activities, we think that the question of whether the
federal act 1itself authorizes the actual conducting of games on
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radio or television 1is still an open question, and that it is a
guestion over which the state has no authority. See Federal
Communications Act of 1934, 48 State. 1064, 47 U.S.C. 8151 et seq.

2. Could the state limit the conduct of gaming activities to
noncommercial broadcasting stations to the exclusion of other
qualified organizations and municipalities that have a gaming
permit issued under AS 05.157? (See draft CSHB 587 (LSC1).

We assume that this question concerns the conducting of
gaming activities on radio or television, since other types of
conduct are currently allowed and CSHB 587 does not address them.
You have only asked about limitations on the conduct of gaming
activities, and we will answer this question first. However, this
question also raises a concern about limitations on the advertising
of gaming activities, which we will also address.

Before analyzing whether or not a statute could constitu—
tionally create a distinction between those who can and cannot
conduct gaming activities (or advertise them) on the airwaves, we
would note that on its face current CSHB 587 (L&C) does not appear
to be constitutionally invalid because it only creates a pos-—
sibility that the Department of Commerce and Economic Development
will allow noncommercial broadcasting stations to conduct gaming

to the exclusion of other organizations. If the department does
allow this, then the department must be able to justify the
distinction between the two types of organizations, and the

following analyses should be used.
CONDUCTING ON-THE-AIR GAMES

The question of whether noncommercial broadcasting
stations may be allowed to conduct gaming activities on radio or
television when other qualified organizations may not raises an
equal protection 1issue. Alaska Const, art. 1, 8.

Under Alaska®™s equal protection analysis, the Alaska
Supreme Court employs a sliding scale to determine if classifica—
tions violate equal protection. This scale depends on the 1impor—
tance of the interests involved, the purposes served by the
statute, and an "evaluation of the state®"s 1interest in the par—
ticular means employed to further its goals."” Patrick v. Lvnden
Transport. Inc., 765 P.2d 1375 (Alaska 1988) (citing Alaska Pacific
Assurance Co. v. Brown. 687 P.2d 264, 269 (Alaska 1984)); see also
State v. Enserch Alaska Const..  P.2d _ , Op. No. 3539 (Alaska
Dec. 18, 1989).

The question of who may conduct gaming activities on the
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airwaves also involves the right to commercial speech. Although
commercial speech 1is not as protected as other types of speech,
it is still an important right. See Alaska Transp. Comm"n v.

Airpac. Inc.. 685 P.2d 1248, 1253 (Alaska 1984). In analyzing an
equal protection issue about commercial speech the Alaska Supreme
Court recently wutilized a fairly minimal level of scrutiny.
However, even under this level the Alaska Supreme Court held that

[tlhere must be a substantial relationship between
legitimate legislative goals and the means chosen
to achieve those goals. . .. [A statute] will be
upheld as long as (1) the statutory purpose is
legitimate and within the police power of the state;
(2) the means <chosen substantially further the
legislative purpose; and (3) the interest 1in [the
state"s] chosen means outweighs other interests.

Barber v. Mun. of Anchorage. 776 P.2d 1035, 1039 (Alaska 1989)
(citing Alaska Pacific Assurance Co. v. Brown. 687 P.2d 264 (Alaska
1984)) .

Using the above analysis, in order for the state to allow
noncommercial broadcasting stations the right to conduct their
games on the air to the exclusion of other qualified groups (or
"permittees”), it must have a legitimate reason Tfor doing so.
Furthermore, the means chosen to advance the state®s interest must
actually further the purpose; and finally, the state"s interest
must justify the state®"s excluding other legitimate permittees from
conducting games on the air. This standard could arguably be met.
Whether it is or not will depend on the reasons given for allowing
the distinction and the rest of the equal protection analysis
outlined above.

ADVERTISING

In addition to the same type of equal protection concerns
about allowing only a certain group of permittees to conduct gaming
activities on the air, other issues arise concerning the broadcast—
ing of advertisements about charitable gaming in CSHB 587. Although
we think that the state can legitimately ban all advertising of
gaming in Alaska, see Barber v. Mun. of Anchorage. 776 P.2d 1035
(Alaska 1989); Posadas de Puerto Rico v. Tourism Co.. 478 U.S. 328
(1986); H.R. No. 557 supra, two First Amendment issues arise when
one group 1is allowed to utilize the airwaves for the gaming
purposes and others are not.
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The two issues are: 1) whether the state can linmit

legitimate permittees from conducting or advertising their gaming
activities on the airwaves (permittees vs. permittees); and 2)

whether it 1is constitutional to allow public broadcasting to
broadcast its gaming information while commercial broadcasters are
prohibited from broadcasting gaming activities or advertisements
(broadcasters vs. broadcasters). With respect to the first issue,

testimony concerning the new federal statute made it clear that
Congress intended for the states to retain the ability to make
decisions concerning the conducting and advertising of gaming
within their borders. H.R. No. 557, supra. However, testimony
also presented the issue that allowing one group to advertise its
activities while foreclosing another may violate the First Amend—
ment and guarantees to free speech. Id. at 4348. Even though this
is commercial free speech and thus is not as protected as other
types of speech, any ban on it must pass a four-prong test con-—
tained in the seminal case of Central Hudson v. Public Service.
447 U.S. 557 (1980) , recognized in Barber and Alaska Transp. Comm"n
v. Airpac, Inc. . 685 P.2d 1248 (Alaska 1984). In outlining the
Central Hudson test, in Barber the Alaska Supreme Court cited the
U.S. Supreme Court ™ decision in Metromedia Inc. v. City of San
Diego. 453 U.S. 490 (1981), which stated:

[1In Central Hudson Gas & Electric Corp. v. Public
Service Comm®n. 447 U.S. 557 (1980), we held: The

Constitution . . . accords a lesser protection to
commercial speech than to other constitutionally
guaranteed expression. The protection available

for a particular commercial expression turns on the
nature both of the expression and of the governmen—
tal interests served by its regulation. (citation
omitted) . We then adopted a four-part test for
determining the validity of government restrictions
on commercial speech as distinguished from more

fully protected speech. (1) The fFfirst Amendment
protects commercial speech only if that speech
concerns lawful activity and is not misleading. A

restriction on otherwise protected commercial speech
is valid only if it (2) seeks to implement a
substantial governmental interest, (3 directly
advances that interest, and (4) reaches no further
than necessary to accomplish the given objective.

776 P.2d at 1307 (citations omitted).
The Alaska Supreme Court also noted "a state may curtail

speech when necessary to establish a significant and legitimate
governmental interest."” Id. However, the Court warned:



Randall P. Burns, Director May 4, 1990
Division of Occupational Licensing Page 6
663-90-0386

It is further established that the first amendment
of the United States Constitution "forbids the
government to regulate speech in ways that favor
some viewpoints or ideas at the expense of others.™

Id. (citation omitted). |If there is a significant and legitimate
governmental interest ir. allowing one permittee to conduct its
games on the air while excluding others, and if a statute enacted
to further this interest did not favor any particular permittees”
points of view, then under Barber. Metromedia, and possibly Central
Hudson, the distinction may pass constitutional scrutiny.

In Posadas de Puerto Rico Assoc, v. Tourism Co.. 478 U.S.
328 (1986) , the U.S. Supreme Court utilized the Central Hudson test
cited in Barber to analyze whether or not a Puerto Rico statute
banning advertising of casino gambling aimed at the residents of
Puerto Rico (there was no ban on advertising aimed at nonresidents)
violated the First Amendment to the U.S. Constitution. In its
decision, the Court showed great deference to the Puerto Rico
Legislature. The Court found that, even though the advertising of
casino gambling concerned a legal activity and was not misleading
or fraudulent (the first prong), the Puerto Rico legislature
believed that

excessive casino gambling among local residents
would produce serious harmful effects on the
health, safety and welfare of the Puerto Rican
citizens, such as the disruption of moral and
cultural patterns, the increase in local crime, the
fostering of prostitution, the development of
corruption, and the infiltration of organized crime.

Id. at 341. The Court had "no difficulty in concluding that the
Puerto Rico Legislature®s interest in the health, safety, and
welfare of its citizens constitutes a "substantial"” governmental
interest."” Id. Thus, the Court found that the second prong of
Central Hudson was met. The Court went on to find that the chal —
lenged restriction "directly advanced" the government®s interest
in that advertising would serve to increase the demand for the
product advertised,"” 478 U.S. at 343, thus meeting the third
Central Hudson test. Finally, the Court found that Puerto Rico"s
statute met the fourth Central Hudson test because it "was no more
extensive than necessary to serve the government®"s interest [of not
inducing Puerto Rico residents to engage 1in potentially harmful
conduct]." Id. Since Puerto Rico could have prohibited gambling
altogether, that power "necessarily include(d) the lesser power [to
ban only the advertising of casino gambling to residents of Puerto
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Rico]." Id. at 346. The Court also commented that, even though

Puerto Rico had legalized casino gambling for its reside cs, it did
not have to allow the advertising of it, again because Puerto Rico
had the power to ban gambling altogether. 1d.

If public broadcasting stations are allowed to broadcast
their gaming information but other permittees are not, then as
previously outlined under both Central Hudson and Posadas de Puerto
Rico, the four-prong test enunciated above must be met. The same
rationale utilized in Posadas de Puerto Rico could be used to argue
that it is legitimate to restrict the overall dissemination of
gaming information by allowing only public broadcasting to broad-—
cast its information while not allowing other permittees to
broadcast theirs. However, although Posadas upheld a restriction
on the advertising of gambling, Posadas was a 5-4 decision, and
testimony concerning the new Charity Games Advertising Clarifica—
tion Act of 1988 noted that it is possible that Posadas will be
"treated as aberrational.” H. R. No. 557, supra. At the same
time, the testimony also noted that partial rather than total bans
on advertising were likely to survive scrutiny under Posadas. 1Id.

It is difficult to tell whether allowing only public
broadcasting stations to broadcast their gaming information would
violate the First Amendment. If public broadcasting gains a valid
state permit, then the first prong of Central Hudson would be met,
in that the broadcasting would be Jlawful and presumably not
misleading. The second prong, whether there 1is a substantial
governmental interest at stake in restricting the broadcasting of
other permittees”™ information, could probably be met by using the
analysis 1in Posadas and other cases outlining the fact that the
state controls gambling. The third prong might be met by noting
that precluding advertising advances the government®"s 1interest.
Whether or not the restriction would be held to be no more exten—
sive than necessary is questionable. Under Posadas and Barber, the

restriction might be upheld. However, there is at least one recent
U.S. District Court opinion, Edge Broadcasting Co.. t/a Power 94
VAFCC, F. Supp. , 58 U.S.L.W. 2517 (E.D. Va., Feb. 23,

1990), that has questioned Posadas and has noted that "neither the
Supreme Court nor any lower federal court, in the wake of Posadas.
has yet held a commercial speech restriction constitutional which
would not have passed scrutiny under the traditional Central Hudson
tests.” A copy of this case is attached.

The second question is whether it 1is constitutional to
allow public broadcasting to broadcast its gaming information while
commercial broadcasting stations are prohibited from broadcasting
gaming activities or advertisements. Using the same four-prong
Central Hudson and Posadas test, the U.S. District Court for the
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Eastern District of Virginia recently held in Edge Broadcasting Co.
that current 18 U.S.C.A. & 1304 and 1307, as applied to the
situation before the court, were constitutionally 1invalid as to
commercial free speech because they violate the third prong of the
test.

In Edge Broadcasting Co. . a station broadcasting from
North Carolina whose signal reached mostly Virginia residents asked
for a declaratory decree and injunctive protection against enforce —
ment of (current) 18 U.S.C.A. &8 1304 and 1307 (prohibiting the
advertising of lottery information except from locations within a
state which conducts a lottery). North Carolina does not allow
lotteries, but Virginia does. The station showed that 92.2 percent
of its listeners reside in Virginia, and that although the sta-—
tion"s signal reaches nine counties in North Carolina, less than
two percent of North Carolina®"s population reside in those coun—
ties. The court granted the station declaratory andinjunctive
relief against 18U.S.C.A. &8 1304and 1307 because itfound that
under the facts of the case enforcement of the federal statutes was

an

ineffective means of reducing lottery participation
by the North Carolina residents 1in Power 94°s
service area because the North Carolina residents
within the area of Power 94°"s signal receive most
of their radio, newspaper and television communica—
tion from Virginia-based media.

The court further noted that the application of the statute could
only "speculatively advance the goals of the State of North
Carolina,” and that "to the extent that [statute] does reduce
lottery participation by North Carolina residents, that reduction
is necessarily so slight as to be the kind of “remote" support
rejected by Central Hudson as not “directly advancing®" either
interests of federalism or limitations on lottery sales." (Cit—
ation omitted.) Thus, the court found that the third prong of
Central Hudson was not met. In so finding, the court noted, citing
testimony on the recent Charity Games Advertising Clarification Act
of 1988, that Posadas '"contrasts with the approach in Central
Hudson." Following what it interpreted as necessary under Central
Hudson, it gave somewhat less deference to the North Carolina
legislature than Posadas suggests might be appropriate.

Given the uncertainty between Posadas and Central Hudson,
excluding commercial stations from being allowed to advertise
legitimate charitable games while public broadcasting stations are
allowed to do so may violate the third prong of the Central Hudson
test. However, Barber suggests that the Alaska Supreme Court will
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show greater deference to the state 1in 1its attempt to regulate
speech. See also Johnson v. Tait. 774 P.2d 185 (Alaska 1989). If
there can be a showing that such a restriction actually advances
a legitimate governmental interest, there will be a stronger case
to allow such a distinction. This analysis may depend to some
degree on just how many listeners public broadcasting reaches 1in
Alaska. I1f the governmental interest 1is in reducing the number of
Alaskans who gamble, and a substantial number of Alaskans listen
to public broadcasting, Edge Broaacasting Co. suggests that a ban
on advertising by commercial stations may not actually advance the
government®"s asserted interest (and Barber still requires this).
If, however, public broader"ting does not reach a substantial
proportion of the population, not allowing commercial stations to
broadcast advertising may have a more valid constitutional founda-—

tion.

Current CSHB 587 would allow the Department of Commerce
and Economic Development until October 1, 1990, to conduct hearings
on the issues raised by the Charity Games Advertising Clarification
Act of 1988. While under the bill the department may allow noncom—
mercial broadcasting stations to broadcast the "conducting of an
activity under AS 05.15" (CSHB 587 (L&C) p.l1, lines 23-24), this
moratorium will allow the department some time in which to identify
and clarify the state®"s interest, and to ascertain whether allowing
public broadcasting stations to broadcast gaming information to the
exclusion of commercial broadcasting would directly advance the
government®"s asserted interest.

3. Is the type of gaming activity being considered by the Alaska
Public Radio Network allowed under AS 05.157? (See attached APRN
application.)

The Alaska Public Radio Network ("APRN") has not sub-—
mitted a final outline for its gaming activity, so it 1is not
possible to answer this question at this time. APRN"s original
paperwork, vreceived by the Department of Commerce and Economic
Development, Division of Occupational Licensing, on January 31,
1990, briefly describes a lottery with winners announced on menber
stations. Lotteries and raffles are allowed under AS 05.15.180(b),
but further definition of APRN"s plan will have to be analyzed
before it can be approved.
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4. Does the department have sufficient regulatory authority under
AS 05.15 to adopt regulations addressing the issue of advertising
charitable gaming over the airwaves, and 1if so, to what extent?
(See particularly AS 05.15.060m and (12 and AS 05.15.130.)

The Department of Commerce and Economic Development does
have regulatory authority to adopt regulations addressing the issue
of advertising charitable gaming over the airwaves. AS 05.15.-
060(7) states that the department shall adopt regulations covering
"the method and manner of conducting authorized activities and
awarding of prizes or awards."” AS 05.15.160(12) ~commands the
department to adopt regulations <concerning "other matters the
commissioner considers necessary to carry out [the chapter on games
of chance and skill] or protect the best interests of the public.”
AS 05.15.130 allows the commissioner to "supplement the definitions
of qualified organizations and activities by regulations .
adding to the definitions additional requirements which the commis—
sioner considers necessary for the best interest of the public or
for the proper administration of this chapter."” The department
thus has broad regulatory authority over games of chance and skill
(or "charitable gaming”) in Alaska.

We believe that, in the absence of any legislative action
to the contrary, the department may regulate the advertising of

charitable games over the airwaves. Having said this, we would
note that the department 1is still subject to the normal restric—
tions on any regulatory authority. The regulation must be within

the scope of the department®s authority (which 1is broad in this

case); the regulation must be consistent with other standards

provided by law (including constitutional standards); the regula—
tion must be consistent with the statute wunder which it was

adopted,””the regulation must be reasonably necessary to implement
the statute; and the regulation itself must be reasonable. See
Kenai Peninsula Fisherman®s Cooperative v. State. 628 P.2d 897,

906; Kelly v. Zamarello. 486 P.2d 906 (Alaska 1971); see also
Department of Law Drafting Manual for Administrative Regulations
26--33 (10th ed. July 1989).

Although statutes <can overrule regulations, "if the
proper procedure 1is followed in adopting a regulation, and if the
substance of the regulation is valid, it will have the “force and
effect®™ of law." Id. at 1 (citing AS 18.60.190, AS 42.05.541, and
AS 45.75.050(a))- Therefore, 1if the legislature does not enact a
law restricting the department®s authority over this area, the
department is free, within the noted boundaries, to adopt regula—
tions addressing the issue of advertising charitable gaming over
the airwaves.
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* N We hope this answers your gquestions. IfT we can be of

further service, please let us know.

EJK:j f
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

IN REPLY REFER TO:

3210-BH
C6-175

Ms. Diane S. Kuplau, President and ChO
Alaska Public Radio Network

4640 Old Snwnrd Highway, OuilLc £02
Anchorage, AK 99503

Dear Ms. Kaplan:

This 1is in reference to your request for a declaratory ruling concerning the
propriety of conducting an on-air-game of chance to benefit public
hroadcaflting in Alapha. You propuae a 10-weelc game, during-which game tickets
would be sold at retail locations statewide. A one-hour entertainment show
would be broadcast on Alaska Public Radio -Network®"s 24 member stations once a
week during the game period and winning tickets would be drawn during the
program. You state chat the gome will be conducted exclusively by your non—

profit corporation. You have provided a copy of a letter of strong support
for your proposal from Senator Ted Stevens.

Title 18 D.S.C. Section 1304 prohibits broadcasting lottery informaHnn.

Title io u.o.u. Section 1307(a)(2)(A) exempts lotteries conducted by not-for-
profit organizations from that prohibition if the lottery activity is-
authorized or not otherwise prohibited by the state in which it is conducted.
Accordingly, if- the Alaska Public Radio Network meets the statutory definition
of a not-for-profit organization by qualifying as tax exempt under Section
301(c)(3) of the Internal Revenue Code, See, Title 18 U.S.C. Section 1307(d),
and if the state of Alaska authorizes or does not otherwise prohibit the
activity, you may conduct on-air games of cheuce without violating federal
statute or the Commission®s Rules. In-this latter regard, we suggest that you
check with Alaska state officials to make certain that such an activity is not
prohibited by your state's laws.

I truot that the lujtcguiug 1is helpful.

Sincerely,

Edythe Wise, Chief

Complaints and Investigations Branch
Enforcement Division

Mass Media Bureau



PUBLIC LAW 100-625—NOV. 7,198S 102 STAT. 3205

Public Law 100-625
100th Congress

An Act
To clarify certain restrictions on distribution of advertisements and other information Nov. 7. 19S8
concerning lotteries and similar activities. [Hat. 3146]

Be it enacted by the Senate and House of Represatiuiiues of the

United States ofAmerica in Congress assembled, Charity Games
+SECTION 1. SHORT TITLE. cmﬁ?c'gm?n Act

This Act may be cited as the "Charity Gaines Advertising Clari— §{}%8.
fication Act of 1988". governments.

SEC. 2. AMENDMENTS RELATING TO THE MAILINC AND BROADCAST OF r']gt”e-sc 1801
ADVERTISEMENTS FOR LEGAL LOTTERIES AND SIMILAR EN. :
TERPRISES.

(@ State-Conducted Lotteries Under Title 18.— Subsection (3)
of section 1307 of title 18, United States Code, isamended to read as
follows:

"(@) The provisions of sections 1301,1302,1303, and 1304 shall not
apply to-

"(D) an advertisement, list uf prizes, or other information
concerning a lottery conducted by a State acting under the
authority of State lawwhich is-

“fA) contained ina publication published in that State or
in a State which conducts such a lottep®; or

“{B) broadcast by a radio or television station licensed to
a location in that State or a State which conducts such a
lottery; or

"(2 an advertisement, list of pmes, or other information
concerning a lottery, gift enterprise, or similar scheme, ocher
than one described in paragraph (). that is authorized or not
otherwise prohibited by the State in which it is conducted and
which is-

"(A) conducted by a not-for-profit organization or a
governmental organization; or i
"(B) oonduotcd oa a promotional activity by a commercial

organization and is clearly occasional and ancillary to the
primary business of that organization.".

(@) Definition of Not-For-Profit Organization.—Subsection (d)
of section 1307 of title 18, United States Code, isamended by adding
at the end thereof “For purposes of this section, the term a fiot-for-
profit organization” moanu any organization that WOUHn [jualty as
tax exempt under section 501 of the Internal Revenue Code of
1986."".

© Postal Service Regulation of Lotteries—Paragraph (1) of
section 3005(d) of title 39, United Staces Code, isamended to read as
follows: ”11) publications containing advertisements, lists of prizes,
or information concerning a lottery, which are exempt, pursuant to
section 1307 of title 18 of the United States Code, from the provi—
sions of sections 1301, 1302, 1303, and 1304 of title 18 of the United
States Code,".

29-139 0 - 35 (625)



102 STAT. 3206 PUBLIC LAW 100-625-NOV. 7, 1988

SEC.3. TECHNICAL AMENDMENTS.

(@) Amendments to Title IS. United States Code—Chapter 61 of
title 1S, United States Code, is amended as follows:
(1) The section heading of section 1307 is amended to read
as follows:

“8§ 1307, Exceptions' relating to certain advertisements and other
information and to State-conducted lotteries".

(2) The item relating to section 1307 in the table of sections at
the beginning of chapter 61 is amended to read as follows:

"Sac. 1307. Exceptions relating to certain advertisements and other information and
to State-conducted lotteries.”.

(3) Subsection (d) of section 1307 is amended by inserting after
"purposes of’the following: "subsection (b) of'.

(4) The first sentence of section 1304 is amended by inserting
after "radio" the following: “or television".

SEC 4. SEVERABILITY.
18 USC 1307 . .. e - , , . .
note. if any provision ot this Act or the amendments made by this Act,

or the application of such provision to any person or circumstance, is
held invalid, the remainder of this Act and the amendments made
by this Act, and the application of such provision to other persons
not similarly situated or to other circumstances, shall not be af-
fected by such invalidation.

18 USC 1304 SEC.5.EFFECTIVE DATE.

NOW. The amendments made by this Act shall take effect 18 months
after the date of the enactment of this Act.

Approved November 7,1988.

LEGISLATIVE HISTQP.Y-H .R. 3145;

HOUSE REPORTS: No. 100-557, Pt. 1 (Comm, on the Judinary).
CONGRESSIONAL RECORD. VoL 134 (1258):

May 10. 25, considered and passed House.

Oct. 14, considered and passed Senate, amended.

Oct. 19. House concurred in Senate amendment.

0
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LO'ITIMY ADVMKTISINC CLARIFICATION A(,T OF I»H

Mr Fiiank, from (lo> C-omroitU?c; on the .ItitJiciary,
submitted the following

REPO ItT

[To iicc«impwoy 111 "IMIT which mi o |IIH7. was rffiTrril jointly to tin*
Committors on Hnt«ImJiti.ily nml Cost Offin* nml Civil Smviri'l

lIncloilmK nwl (‘Stiinntn of IIn* CiHiKfc viinntil lImfgrt Offitc|

The Committee on the .Judiciary, to whom was referred the hill
[l 1t UMIi) to elariry certain restrictions on distribution of adver-
tisements und other information concerning lotteries and similar
activities, having considered the same, report favorably thereon
with an amendment and recommend Ihnl the bill ns amended do
ass.

P The amendment is as follows: _ o

Strike out all after the enacting clause and insert in lieu Ihereof

Ihc following:
SMTININ | HINNIKTTITLF
Tliia Act mny be riled an The "l-ottery Advertising (‘larilicntiiiu Arl nf IIHK"

see | AMENHHF.NTN_HtII.A,TINI, Til IMITIHTATIIN, . THA \ﬁ(I'IIgTAIIIIN. MAILINEANIT TIKHAI
rantnr AiorHTISSMENTS urn. LrilAl. 1jittehiks anii sSimii.ak gnrnm-msgs nr

ifrint; i-Hirrstim'knufny tin i nani >

lol Amendment m Tint IH United Staten (kin_E_—Sub_section Ini nf section itH7
nflillr IK, United Slides (Aide, is amended by striking mil "rondurlod by" and nil
that follows throu_?h the end uf the subsection nnd |nse_rt|nﬁ in lieu thereof ", gift
enter prise, or siniilur scheme uttering prizes dependent in whole nr in port ulxm hit
ur chance, if the lultery, gift enterErlse, or similar scheme is authorized ur nut oth-
erwise prohibited” ;mt”". in Ika-S lako in which it is conducted." /\ mft-/ )

Itd Amendment ii) Titi.e :tit. (JjjiTrn States Coiie —Section .inttSldsti uf title :t!l.
IInitid Slutes Cisle.Nujunenileig”iy alrik_in%, nut "u newspaper" and nil thul fiillnws
tliruugli "such u lultery? and _|nsert|n? in Tieu therculAIA1nn advertisement, list id
mires, or infurmntinirfunrerning a lultery, gift enterprise, ur scheme fur Ihe dislri
billion nf money or otV-al or personal properly, by lottery, chance, or drawing nf
nny kind, if the Inlteryvgifl enterprise, nr scheme is mithnrirei) nr nut otherwise
prohibited by the Sinle/in"whirli it is iiinducled. ur till u newspaper uf general circa

pi g, /



i I)|||sn \i oil sum M-
» \mi nifmeNh in Tl s Uniimi STAILS rmn riiii]i[i*i 10 nf nil* 1K Unjint
eit¢i inmmic inn* mini if. liillmam
<I* 1im*rilinlt Limiliiii! ol nminin MI7 is ninrminl In it §51uljnw>

PRIy K%|r|Mu|ts m Imlihe (if rechiin Hilverliieilteilli nmlonlhere inlneninting mill
In SInli* tnnihii Ird Tullreli's
-J i ihin i 4l ail* In ni'i Hull ||n| in 1i* tnlili* nl mtliihi.m il lm - In"Aiiiiihit
nl tliiilri e eis niti'iulril In re.nl * Inlinws

1% 1 Hhimiz WVELINY _[ilh|in i< S fff QUFYILAEHD M [ =1%% FIILE ICR LIFH'S
dII| |h|SII]|I fi |- mlHIMIIII”PIHIIL'UY is dinii'mli'il by iiiM iliiii; nlli'i "pm |nims nl’
L
\’JH E WIL\ ||r1l n $e1|mu LI is diniciiilcd tiv liiscilnii: niter iiiilin’
- iwilll; Icvisio

iln Amihuhini ti Tm.r . Unitmi Statki (Viiik —Suliscrdiiii iiln'di nl sciiim
I|HI inl N Je sl Amliil Sillies ﬁlsle is diiiieiiilcil by sirikiitt mil "smli n Inlleiy” mill
iii-cilnii; in Tieu 1Hi'M'iil i In iery nimJiKInl by “ii Slule nclini; iilitler uuiburily ul

Siiiic In*
=l 1111223 Tull

Hie niuem|menis ininle by Ibis Ail sliull dike I'flccl IH months uKcr the (Inle ul
llie en.n Ttueiil uf Ilii- Ail

I"UItI'0SE

The pur|H)se of I1.H. Hi ll!, as amended, is lo expand the scope uf
Chapter (I, U.S. Code, to allow the advertising in interstate com-
merce of lotteries, gift enterprises, und similar activities (including
casino gambling and bingo halls) if the activity being advertised is
legal in the State in which it is being conducted. The bill also
amends section !tl0.>of title I)!), U.S. Code, lo allow for the mailing
of such advertisements and materials, if the activity being adver-
tised is legal in the State in which it is being conducted. The effec-
tive date of the bill is IH months after enactment.

Backchounii

In 1891* at a time when lotteries were primarily privately run
and largely unregulated, the Federal Government prohibited the
importation of lottery tickets or prize lists into the United States;
the transportation in interstate commerce of such articles; and the
mailing of such materials. These restrictions were the predecessors
of Sections t’lOl and 1902 of title 18, U.S. Code. Shortly offer enact-
ment of Sections 1901 nnd 1902, the predecessor of Section 1909
was addl'd lo prohibit postal employees from acting as agents for a
lottery. In 1991, the predecessor of Section 1901 was enacted to pro-
hibit the broadcasting of any advertisement or information con-
cerning a lottery by means of a radio station required to be li-
censed under federal law.

After the adoption of lotteries by several states in the IllIIOs and
1970s, Section 1907 wus added lo provide that the restrictions con-
tained in Sections 1901-1901 would not apply to advertisements,
list of prizes, or information about state-conducted lotteries that
are adveitised in lhe state condueting lhe lottery or in adjacent
stales that also conduct lolleric.-

9
<Tikiikni l,aw

Chapter < or title IH, US Code (Sections 1901-1907) regulates
the transporting of lottery tickets and lottery information in inter-
state commerce. Under the current law, inlorslate advertising of
information relating lo lotteries by importing, transporting, mail-
ing, or broadcasting of such activities is prohibited (IH USC. 1901
I’KMI Section 1907 of title IH contains an exception which allows
the advertising of state-conducted lotteries in those stales and in
adjacent states which ulso conduct lotteries.

A related federal statute. Section 9009 of title 99, U.S. Code, reg-
ulates the use of the mails in conducting lotteries or similar activi-
ties. Subsection (d) of this section contuins an exception from the
general prohibitions in subsections (ul, Ib), nnd (cl to allow the mail-
ing of information, materials, or newspapers containing lottery ad-
vertisements to udincent stales which also conduct lotteries.

While stuie-conducted lotteries are allowed limited advertising in
interstate commerce, the effect of the current lav/ is to prohibit the
interstate advertising of charitable raffles, church bingo games and
casino gambling, even if Buch ure legal in the state where the activ-
ity is being conducted. In addition, newspapers which print such
advertisements nre prohibited from being mailed to out-of-state
subscribers.

SUMMAKY OF I1.R. 9MII

I1.1t. 91-tfi would modify the current Inw lo allow the advertising
in interstate commerce of all legul lotteries, gift enterprises, and
similar activities. The bill only removes federal restrictions on the
advertising of legitimate lotteries and gambling activities in inter-
state commerce, whether conducted by public, private, or charita-
ble interests.

H R. 9Mf> makes no attempt to limit the rights of the individual
states to restrict such advertising under stale law, In facl. the Com-
mittee included a delayed effective dale in order to allow each
slate time to enact legislation to prohibit this ty|>c or advertising
within the boundaries of an individual state.

il 914fi does require that the activity being advertised la* legal

in the state where it is being conducted. The Committee was very
clear that illegal gambling activities may not be advertised. The
purpose or the Committee amendment deleting the word "regulat-
ed" was to insure that charitable activities, such as church bingo
games could advertise. The Committee was concerned that the
word "regulated" would be construed in such a way as lo preclude
the advertising of charitable or church games if not directly regu-
lated by the slate.

The Committee also noted that the amendments contained in
this legislation nre intended to expand the advertising rights of
state-conducted lotteries, as well as lo allow other legal gaming In
advertise. Nothing in this legislation should he construed as limit-
ing the rights already held and enjoyed by state-conducted lotter-
ies.

Il 1t. 91 Hi also amends 99 11 SC. 9(lll.r>Idl lo provide that materials
or advertisements concerning lotteries, gilt enterprises, or similar
activities, can lie mailed anywhere as long as lhe activity being ad



verlised is legal in Ihe Stale in which it is being comlucted. The
hill does not authorize the mailing of lottery paraphernalia or tick-
ets in interstate commerce. This amendment to title 39 conforms
{httla rrlll_?iling statutes to the amendments being made by the bill to
itle

Committee Action

On April 2. 1987, the Subcommittee on Administrative Law nnd
Governmental Relations held a hearing on II.R. 1508. The follow-
ing witnesses presented testimony: Honorable Barbara Vucanovich,
Memlrcr of Congress from Nevada; Honoruble James II. Oilbray,
Member of Congress from Nevada; Douglas Kmiec, Deputy Assist-

ant Attorney General, Office of Legal Counsel, Department of Jus-

tice; George C. Duvis, Assistant General Counsel, Consumer Protec-
tion Division; Edwurd O. Frills, President, National Association of
Broadcasters; Frank A. Daniels, Jr., President and Publisher of the
Raleigh, North Carolina News nnd Observer nnd Times, represent-
ing the American Newspaper Publishers Association; nnd Dr. Larry
Raker, Executive Director, The Christian Life Commission, South-
ern Baptist Convention. Dennis R. Patrick, Chairman, Federal
Communications Commission, submitted written comments.

On .Inly 30, 19H7, the Subcommittee on Administrative Law and
inventmental Relations held a markup of the bill, II.If. 1568, and
avorably recommended to the full committee a clean bill, HR.
ims

The full Committee considered the bill, H R. 3146, on March 15,
I}|988, and ordered the bill favorably reported, as amended, to the
ouse.

Departmental Comments
The following agencies reported to the Committee that they are

in favor of the amendments contained in H.R. 3146: The Depart-

ment of Justice, the Federal Communications Commission, and the
United Slates Postal Service. In addition, all three a%encyes report-
Ied tofthe Committee thut the current statute was all but impossible
0 enforce.

Conclusion

The Committee determined thaf at the time the lottery statutes
were enacted, lotteries nnd gambling activities were prlvatelgl run
nnd largely unregulated, ihe committee notes that this haB drnsti-
tally changed and now almost all Btates authorize some form »flot-
tery or gamblln? uctivily. In addition, the Committee noted li:at in
the interest o alrness,,le%ul privately run or charitable activities
should enjoy the same rl%h s as state-conducted lotteries.

Therefore, the Committee recommends thnt the bill, H R. 3146,
as amended, be favorably considered by the House and urges that
the bill be passed.

Statements Uniiek Rule XI Clause 2lIxlli. Clause 2ilh:|hA
Ciause 2(1x3x111, Clause 2IIH3xI)t and Clause 2tixli; Rule XII
Clause 7(iiHI; and Rule XI Clause 2(In3hCl; anii Rule XII

Clause (11

Committee Vote
(Rule XI 2(IX2xB)>

On March 15, 11183 a reporting quorum being Elresent, the full
(‘*"iimittee on the Judiciary approved the bill, H.R. 3146, with

amendments, by a voice vote.
Oversight Statement

(Rule X1 (2XIX3XA))

The Subcommittee on Administrative Law nnd Governmental
Relations of this Committee exerciBea the Committees' oversight re-
sponsibility with reference lo advertising in interstate commerce of
lotteries und similar activities in accordance with Rule Vllbkof the
Rules of the Committee. The favorable consideration of this bill
was recommended by thnt Subcommittee and the Committee deter-
Bw_llned that the legislation should be enucled as set Torth in this

ill.

Budget Statement

(Rule X1 (2XIX3xBI)

1011 3146 does not directly provide budget authority nor does
involve new or increased tax expenditures contemplated by Clause
2(IX3xB) of Rule XI

Oversight Findings and Recommendations of the Committee on
Government Operations

(Rule X1 (2XIX3KD))

No findings or recommendations of the Committee on Govern-
ment Operations were received as referred to in subdivision id) uf
clause 2(1x3) of House Rule XI.

Inflationary Impact

(Rule XI (2x1x41)
In com‘)liance with clause 2(1x4) of House Rule XI, it is staled

that this legislation will have no inflationary impact on prices and
costs on the operation of the national economy
Cost
iRule X111 iTMlalm
The eosls me those outlined in ihe (O-! eslimnle <4 llit* Conp.ii"-
sion.-il lludgel Oilier included in this tepoil

it
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Cost Kstimate of tiif. Congressional Budget Office
(Rule XI 2tIX3Xc»

The c.wi estimate of the Con%ressiona[ Dudget Office, prepared
pursuant to oeclion 403 of the Congressional Budget Act of 1974
ond received by the Committee on March 22, 1988, is as follows:

~ US. Congress,
Congressional Budget Office,
ashington, DC, March 22, 1988.
Hon. Peter W. Rodino, Jr.,
Chairman, Commith-c on the Judiciary,
House o f Repress datives, Washington, DC.

“Dear Mr. Chairman: The Congressional Budget Office has re-
viewed H.R. 3146, the Lottery Advertising Clarification Act of 1987,
as ordered reported by the” House Committee on the JudlmarY,
March 15, 1988. CBO estimates that enactment of the bill would
result in no 5|gin|f|cant coet to the federal government ard in no
cost to state orlocal governments.

- HR 3146 would allow advertising and the distribution of other
information concerning lotteries, gift enterprises and similar activi-
ties if ouch activities are authorized or not otherwise prohibited in
the slate in which they are conducted and if the advertising or dis-
tribution of other information is not prohibited in the states in
which it occurs. Currently, there is a limited exemption for state-
conducted lotteries. This exemption appliee only to advertisements
or other information contained in a newspaper published within
the state conducting the lottery or in adjacent states that also con-
duct lotteries, and to advertisements or other information broad-
cast by a radio or television station licensed within the state con-
ducting the lottery ur in adjacent states that also conduct lotteries.
rTnheenSte changes would take effect 18 months after the date of enact-

Based on information provided by the Department of Justice, the
U S Postal Service and the Federal Communications Commission
(POC?, CBO estimates that enactment of this_bill would result in no
significant cost to the federal government. Because this more gen-
eral exeméjtlon would be subject lo Btate law, postal employees
would need to kee% up-to-date with the various state laws in order
to determine whether such material is legally mailable. While this
could make enforcement more difficult and” time-consuming, any
additional administrative costs are not likely to be significant. In
addition, costs to the FCC could be reduced because allowing adver-
tisements and distribution of other information could reduce much
of the need for ITT) regulation in this area.

I %apu Kvish further details on Ibis estimate, we will be pleased to
provide them.

Sincerely,
James L. wiiim .
Acting Director

'flu- billowing_lellei was submitted In [hi- I-Vileiol (‘iiinimmii i
linos (‘iiiiiniissiiii to tin* Stibcoiiimiltii on Ailininislitilive Law nml
tiovenimeninl Relations romioenling on Il It 3116

Federal (‘ommunh'atiunk Commission.
Washington. DC, Niivimliri t. [AS/

Ii(})]n Baiiney Frank, o . .
Chou man, SuhinmniiHcc on Administrative Imiv oiiil tinvrinmrnl,

Committee on the Judiciary, House of lieiiresentultves. Haelmin
House Office Building. Washington. IH!.

Dkak Mr. Chairman: This letter comments on your Iegislation,
[1 1t. 3116, the "Lottery Advertising Clnrification Act of 1987."

The Ie([uslatlon would amend Section 131)7 of Title 18 of Ihe
United Slates Code relating to legal lotteries Currently, 18 USC
Sec. |307(nl |ierinils the broadcast of lottery advertisements ami in-
formation only with regard to lotteries “conducted by a slate acting
under the authority of State law * * V" Il.It. 3146 would author-
ize Ihe broadcast of lottery information and advertisements con-
cerning nil lotteries legul in the stute in which they are conducted.

| strongly support H.R. 3146. This support is based both on legal
grounds nnd on FCC experience in handlmﬁ lottery inquiries and
complaints from brondcnsl licensees and others. The existing Sec-
tion 1307 unnecessarily restricts 'he free flow of information con-
cerning legal activities (i.e., lotteries permitted by state law hut not
conducted by a state). Accordingly, the existing law may he consti
tutionally infirm given the increased recognition or First Amend-
ment protection accorded commercial speech since the lottery pro-
vision was originally enacted. See, e.g., Bigelow v. Virginia, 121
U.S.,805(19753. N , ,

With regard to our administrative experience, | estimate that we
receive at least two calls a day seeking advice about the legality of

roposed contests or games of chance. Many of those calls involve
und-raising Furposes. Other cnlls involve inquiries from the fraler
nal organizations endeavonn% to raise funds for a favorite charity
through, games of chance. Still other calls involve advertising cam-
paigns in which games of chance nre utilized as ihcentives lo in-
crease sales. Handllnt}]uthese inquiries often requires analysis_by
several persons nnd utilizes a significant amour,t of staff time. The
amount 0f time expended seems inordinate to the "evil" involved

In addition_to telephone inquiries, we also receive complaints,
usually in wr|t|n?, about radio or television stations that may have
violated the stafute b?/ ?romo,tmg lotteries. A well-founded com-
plaint will generate a letter of |an|er lo the station, followed by a
response from the licensee. If the facts establish that a lottery was
aired, a forfeiture action commences as the usual sanction” Tin-
vast tunjorily of Ihe inquiries the Commission receives concern
legal contests, often deemed important as fund-raising schemes lo
support community based organizations or advertising promotions
to sell goods and services. . _

_lt'is my view that |x-rmilting the advertising of lotteries not put
lihited by the states in which they tire conducted would give loll
effect to 'the decisions of those local authorities who have delri
mined Dial games involving prizes, chance, ami consideration are
legitimate fund raising nml market tools
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I 1iolm- llo-M- views oil the i'llic flit statute will |ilove hclpllll in
Mini film Is In aineml it I’'lease lei us know il we can provide you
with any olliei assistance on lhe legislation

Hinn-ii-ly,
Dennis It. I'atkick,
Chairman

The lollowing is the testimony ol Douglas W. Kmicc, Deputy As-

sistant Alloiney General, Oilier ol Ix-gal Counsel, Department ol
Justice piesenléd lo lhe Suhenniniillee on Administrative ljiw ami
Governmental Relations lit an April 3, 1987, hearing.

Testimony ok Douglas W Kmiec, Deputy Assistant At-
ioiinev Geneiial, Office of Legal Counsel, Depart-
ment of Justice

Mr. Chairman, Memliers of the Subcommittee, | am
pleased to appear before von today, on liehnlf of the Attor-
ney Geneial, to discuss if It 1568, u hill "to cIarlfg certain
resliielions on ilistribution of advertisements of State au-
thorized lotlories + « «" The Department believes that
lhe loll should lie enacted so that each State may decide
lor ilsell whether lo-orohihit within its liorders the adver-
tising of out-ol stale lotteries It is our view tliut this pro-
posed legislation is consistent with a proper understanaing
ol federalism, and recognizes Congress’ nITirinative respon-
sibility lo Im protective of the inferests of slate and local
government. See Garcia v. Sun Antonio Metropolitan Tran-
Sit Authority, 105 S.Ct. 1005, 1018(1985). _

As you are no doubt aware, the United Suites Code cur-
rently coutuius n number of broad nnti-lottery provisions.
Section 1301 of title 18 prohibits the importation and pnss-
ing throu?h.mterstate commerce of lottery tickets and re-
lafed maferials. Another section of the 'Code (18 U.S.C.
13022 proscribes the ma|I|,n? of lottery tickets, advertise-
ments, and related materials. Section™ 1303 forbid-, postal
authorities from acting as agents for a lottery, and section
1304 bars tlp]e broadcasting of lottery-related information
over radio channels. . _ o

Prior lo 1975, these provisions made it very difficult for
States lo conduct lotteries successfully. In that year, how-
ever, these broad proscriptions were ‘tempered by section
1307la), whicli provides in purt:

'Die provisions of sections 1301, 1302, 1303, and 1304
shall not apply lo an advertisment, list or prizes, or infor-
mation concernm_? a lottery conducted by a State acting
under the auth,orl(y of Stale law— , _

[1l contained in a newspnper published in that State
m in an adjacent State which conducts such a lottery,
~ t2t broadcast by a radio or television station licensed
in a location in jlm| State or an adjacent State which

cnmim s silen a lottery . .
,A_lth,o_uPh this amendment lo the statute obviously made it
I-iisii-i Tor Stales to conduct lotteries without running afoul

of federal law, the protection il affords is Inr liotn com
pletc. The statute does not, for example, permit a stale-
conducted lottery lo advertise outside the borders ol Ihe
Stute by means of circulars or leaflets. _

[1.1t. 1568 would amend 18 U.S.C. 13(I7$n) by deleting ev
crylhing after the first reference to "lottery™ and replac-
ing il with: ", gift enterprise, or similar scheme offerin
Prlzes dependent in whole or in port upon lot or chance, |
he Iottery, gift enterprise, or similur scheme is authorized
nnd regulated by the State in which it is conducted." This
amendment would efTcct two major changes in the law
First, if the proposed legislation were enacted, federal law
would permit nation-wide advertising of Slate authorized
and regulated lotteries. The current statutory scheme, of
course, permits only newspaper advertising in the State
conducting the lottery or in n adjacent State which con-
ducts n similar lottery. The second mpnjor change would
permit the adverhsmg of "state-authorized" lotteries, and
not merely "state-conducted" lotteries.

The Depurtinent (relieves thnt both of these changes arc
consistent with a proper understanding of federalism. In
our federal system, it Is the States, rather than the federal
?,over,nment, thnt ure responsible for "regulnt|ing| the rela-
ive rights nnd duties of all within its jurisdiction so as to
uard the public morals." House v. Mays, 219 U.S. 27(1, 282
?1911). Therefore, so long ns First Amendment consider-
ations arc observed, each State should decide for iLsclf bow
to restrict the advertising of lotteries. The present federal
statute unnecessarily intérferes with such State discretion.
While u State under the current federal stutute may he
more restrictive with respect to lottery advertising, gSee
Exxon Corp. v. Gov. of Maryland. 437 U.S. 117, 132 (1978)
?f‘ll)t is illogical to infer that by excluding certain competi-
ive behavior from the general bun against discriminatory
pricing. Congress intended to ﬁreempt the States' power to
prohibit ang conduct within that exclusion.")!, it Is im|xis-
sible for a State to be less restrictive toward ihe advertis-
mgi_of lotteries to which it is unopposed ,

he manner in which the current federal scheme inter-
feres with State sovereignty may be illustrated with three
hypotheticals. First, let us assume that Illinois wishes to
permit Michigan to advertise its lottery in lllinois newspa-
pers. This does not seem lo be u farfetched squqsmon.
After all, Illinois probably is not o?posed to lotteries on
moral grounds, ns it has the third-largest lottery in lhe
nation. Wall St. Journal, Febh. 7. 1986, at 42, col. 2. More-
over, it is at least possible that it would benefiL both
Michigan nnd lIllinois if they could udverlise Iheir lotteries
in newspapers published in the other State. The present
statute, however, would prevent Michigan from advertis-
ing its lottery in lllinois under nay circumstances, even if
llinois welcomed such advertising. Because the two stales
are not adjacent, this advertising would not come within
lhe limited exception set forth in existing law 18 USC
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13()7lal 11 1t. 1568 would eliminate thin problem by remov-
ing completely the federal limitations on the advertising 0f
stale lotteries We are not suggesting, of course, tlint liii-
nois or any other State be forced to ullow out-of-state lot-
teries to advertise within their borders. The Department
simply believes tlint if a Slate is opposed to the promotion
of out-of-state lotteries, il should devise advertising restric-
tions under State low.

The second hyiwtheticnl illustrates another way in
which the current _statutor){ scheme is inconsistent with u
eroper understanding of federalism. Assume thut New

ork, which has one of the nation's largest lotteries, decid-
ed lo advertise by Bending leaflets through the mail to its
citizens oral those of New Jersey. This might be the beat
way for New York to promote its lottery. Again, however,
this action would be proscribed by existing section 1302,
which prohibit, dePosmn in the mail any Tetter or circu-
lar concerning a lottery. The mailing to New York citizens
rmgiht I>e (icrmitted; the leaflets arguably constitute "mate-
rial" within the meaning of section 1307(h). Existing law
would not allow New York to mail the leaflets to” New
Jersey citizens, however, because (I) section 1307(a) ex-
empts only advertisements "contained in a newspapers";
umd (2) section 130_7(b? exempts only the mailing of ' mate-
rial" to addresses in the slate conducting the lottery. As |
stated earlier, H.R, 1508 would remove completelg the re-
mal_nmg federal restrictions on the advertising of State au-
thorized and regulated lotteries and thus would permit
New York to promote its lottery in the way it deems best.

FlnaII%, a third example sliowb that éxisting section
1317(n), by limiting the exemption to "statcconducted" lot-
teries, interferes with the autonomy of the States. Assume
thut Alubama decided to permit certain or(rqanlzatlons to
conduct lotteries for charitable purposes. Afabama might
decide, for example, that churches, veterans groups, and
civic organizations  perform important functions and
should be able to raise revenues with lotteries. Under cur-
rent federal law, Alabama would be unahble to permit such
charitable organizations to advertise their lotteries on the
radio (or by any other means proscribed by sections 1301
through 1304) because the existing exemption Prqtects only
state-conducted lotteries. The pro?osed legislation would
ren}]ove the federal restriction on the advertising of state-
authorized lotteries. .

Although the Department of Justice favors the proposed
legislation on policy grounds, passage of H.R. 15()8 would
huve the addcu_advantage of avmdmg for the federal gov-
ernment, any First Amendment problems that may arise
under lhe present statute. The current scheme obviously
limits siiccch, and at leust since 1976, it has been clear
thut such commercial speech is protected by the First
Amendment. See Virginia Pharmacy Board v. Virginia
'Hums Consumer Council, Inc., 425 U.S. 748 (1976). The
upreme Court has held that the Constitution protects

(TiiiiliioiTinl speech because il "mil only serves the ecuimm
Ic interest ul the speaker, but also assists cunsiiineis ami
fin Ihers Ihe societal interest in Ihe lullesl possible dis
semination uf information." Centinl Hudson Has it AVer
trie Carp V. Puldic Service Canim'n, 447 U.S. 557, 5lil-5li2

( It ouf(]]h the First Amendment protects commercial
speech, the Supreme Court has long recognized that there
is a “ ‘common-sense’ distinction between sjieech which
occurs in un area traditionally subject to government rePu-
lation, and other varieties or speech.” Uliralik v. Olim
Stale Bar Assn., 436 U.S. 447, 455-456 (19781. For that
reason, the Court has held that the Constitution "accords
less protection to commercial speech than lo other consti-
tutionally safeguarded forms of expression." Bolger V.
zoungs . ug Products Colrip., 463 U.S. 60, 64-60 (1983). In
entral Hudson Gas & Electric Corp. v. Public Service
Comm'n, supra, the Supreme Court set forth the four part
test thut is used in deciding whether n restriction on com-
mercial speech passes constitutional muster. First, u court
iiiunt ask whether the commercial sfiecch concerns a
lawful activity and is neither false nor misleading If the
commercial speech does not pass this initial test, there is
no need to proceed nny further; any restriction of such
speech is permissible under the First Amendment. If it is
determined, however, that the commercial s|>cech concerns
a lawful activity and is neither false nor m|slead|n%, a re-
striction on that speech will be upheld only if: (I the gg.ov
ernment's interest in restricting the speech is substantial;
(21 the restrictions directly advance tlie government's as-
serted interest; and (31 the restrictions nre no more exten-
sive than necessary to serve that interest. o
Therefore, under the First Amendment, the validity of
the current scheme depends upon the npplicntion of the
four-part Central Hudson lest to the existing restrictions
on lottery advertising. While not entirely free from doubt,
the Supreme Court's recent decision in ‘nosadas tie Puerto
Rico Assoc, v. Tourism Company of Puerto Rico, 478 U S.
— (1986), suggests that the current federal scheme would
be upheld. In" Posadas, the Court upheld a Puerto Rico
statute thnt restricted advert|sm? by casinos aimed at resi-
dents of thnt Territory, In applying the Central Hudson
test, the Court showed far grenter deference to lhe legisla-
ture than had been shown in earlier opinions. For exam-
ple, in holding that the Puerto Rico statute was no mure
extensive than necessary to serve the government's inter-
est, the Posiiilns Court asserted that it was “up to the leg-
islature to decide whether or not * * * n ‘colinlerspeccir’
polity would he us effective in reducing the demand_tor
casino _gambling as the restriction on advertising." This
analysis certamly eonlrnsts with Ihe nppruach in"Cvnhal
HudSon, where [he Court invalidated a regulation of the
New York Public Service Commission that hanned ailvei
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ment, that diould decide the extent to which the advertis-
ing of lotteries should be permitted.

The Gommissinn * * * lino not demonstrated The following is the testimony of George C. Dnvis, Assistant Gen
that its interest in conservation cannot be protect- eral Counsel, Consumer Protecfion Division, Law Department, U S
ed adequately by more limited regulation of nppcl- Postal Service presented to the SulKommittee on Adrninistative

lining promoting (lie iihc of electricity. There, the Court
Hinted

hint's cnmmcrcinl expression. law and Governmental Relations at an April 3, 1987, hearing.

Statement 0r Georue C. Davis, ASsSifffiNT General
Counsel Consumer Protection Division, Law Depart-
ment, U.S. Portal Service

Mr. Chairman, | am George C. Davis, Assistant General
Counsel, Consumer Protection Division, Law Department. |
appreciate this opPortunlt to ex_Fress_the views of the
Pofltal Service on Il.LR. 1568, a bill which would exempt
certain mailings relatln(,z to state authorized and regulated
lotteries from "Federal statutes restricting use of the mails
in furtherance of a lottery. _ .

The Postal Service has no Partlcular expertise on the
Kubhc policies involved in whether the lottery laws should

e expanded or relaxed. Our comments are limited to an
explanation of the Postal Service’s role in the enforcement
of the lottery statutes and a discussion of some ,Possmle

r%blemds of interpretation or enforcement of the bill as in-
roduced.

Section 1302 of title 18 makes it a crime knowingly to
mail any of the following: .

letters, packages, postal cards and circulars con-
cerning n lottery; ,
_publications containing any lottery advertisement or
list of prizes awarded by means of a Iotterﬁ;

payments for the purchase of lottery tickets;

an%/ lottery ticket or paper purporting to be a ticket
or interest in s 'ottery; _

and certain wagering %araphernaha. o

A civil statute, 39 U.S.C."{3001(a), parallels the criminal
statute by declaring such matter "nonmailable" and an-
other civil statute, 39 U.S.C 93005, authorizes the Postal
Service to iasue orders designed to prevent lottery opera-
tors from receiving maijled remittance or payment of
postal money orders and to require them to cease and
desist from unlawful lottery mailing activity, . .

The Postal Inspection Sérvice is responsible for investi-
ga,tmgi unlawful mailing activities and seeking compliance
with the lows or referring cases for enforcement proceed-
ings. Apparent violations of sections 3001 and 3005 of title
39 are presented to my office for the initiation of civil ad-
ministrative proceedings tnTore the Postal Service's Judi-
cial Officer Apparent violations of 18 U.SC-. § 1302 ore
Bre,sented by the Inspection Service lo the appropriate

nited States Attorney. , _

Generally, the case-by case exclusions from the mails
which may result from civil enforcement of lhe mailing re-
strid ions ‘under 39 t.S.U. 831101 are not a very ellicient

To, further iLh po||c%/ of conservation, the Com-
mission could attempf to restrict the format and
content of Central Hudson's advertising. It might,
for exnmplo, require that relative efficiency nnd
expense of the offered service, both under current
conditions and for the foreseeable future. In the
absence of a showing that more limited Bpeech
regulations v/ould be ineffective, we cannot ap-
prove the complete suppression of Central Hud-
son's advertising.

As llie Department has stated before, it remains to be

seen whether the Court in future casee will take the ap-

proach that it did in Posadas, supra, or whether it will

show less deference to tho legislature in apFIyin the Cen-

tra/ Hudson test. See Testimony of Douglas W. Kmioc,
Deputy Asa't Att’{) Cen., Office of Legal Counsel, on H.R.
4972, the Health Protection Act of 1986, before the House
Subcommittee on Health nnd the Environment (August I,

1986). Given the fact that the Court did not explicitly over-

rule ‘or disavow earlier coses in which it refused to show
deference to the legislature, it is possible Posadas will bo
treated as an aberrational 5-4 decision. In any event,

under Posadas it is improbable that any court would inval-
idate the current federal restrictions on lottery advertis-

ing. As s partial, rather than a total, restriction on adver-
tising, the existing federal law is similar to the Puerto
Rico Btatute at issue under Posadas, and thus, likely to
withstand scrutiny. _

In conclusion, although the current scheme is probablé
constitutional, the Department believes that H.R. 156
should be enacted. As Justice Frankfurter pointed out in
his dissent in West Virginia Slate Board of Education v.

Barnette, 319 U.S. 624, 670 (1943), "lojur constant preoccu-

pation with the constitutionality of legislation rather than
with its wisdom tends to preoccupation of the American
mind with a false value." Even if the existing law ib consti-
tutional, il is unwise for two separate reasons. First, it is
inconsistent with the notion, which is fundmental to both
our government and our ,econome/, that people can be
trusted to moke wise decisions if they have access to all
relevant information. Second, the current statute is incon-
sistent with a proper understanding of federalism. It is the
State lo which the Constitution reserves the power to pro-
lecl the health, safely and morals of the community.
Therefore so long us First Amendment considerations nre
observed, it is Ilie Stale, rather than the national govern-



uni liitiisin Im preventing IIn* mailing of Inllery mailer.
liiui'vi'i, §:ilinl ran have a mine serimis imparl in llie m-
reﬁlanre nl Iulleu{ ~advertisements by newspapers and
nlher periodical piildiralions. This is sobecause, In quality
Im sernnd class postage rales, which ure cheigter Iban
Hurd class rales, a periodical publication must be legally
"mailable". Far example, Hie Postal Service lias denied an
application lor second class rates by n publication which
carried advertisements for a Canadian lottery and for
casino gambling nclivilien. This decision B currently being
chaIIe_n?ed in the courts.

legistation enacted in II7f> and 1976 gsve slute operated
lotteries limited exemptions from 18 US.C. § 1302 and 39
[ SC §30115. These exemptions, which nre contained in 18
USC. § 1317 and 39 U.S.C. §3005(d7, allow the mailing lo
any address of "an ndverlisemenl, list of prizes, or infor-
mation" concerning a stule-opcraled lottery if it is con-
tained in n newspa,oer published in that state or an Adja-
cent stale which also conducts a Iqtterr. The legislation
also partmllzl exempted mailings of tickets and other state-
opernlcd lottery "material," allowing such matter to be
mailed only to addresses located within the state conduct-
mgi the lottery. _

11t 1563 would expand the exemption to allow unre-
stricled mailing of any "advertisement, list of prizes, or in-
lunmition" concerning state authorized and regulated lot-
teries, provided it is made or diBseminuted in accordance
with the stale's law. We have two comments concerning
this_ provision. o o -

_ First, because existing law restricting the mailing ol
tickets and "material" to addresses within the state would
not be altered, it is not clear whether the proposed exeinp-
(inn would apply lo |iersonal messages about a atatc-oper-
ulcd lottery, such us tin acknowledgement of an individ-
ual's entry”in (he lottery. In other words, should such doc-
uments be treated under the luw as completely exempt
"inlnrmnlinn" or partially exempt "material"?

~Second, we nre also concerned about having an exemp-
tion Irout (be ledornl prohibition defiend upon a mailer's
comPlla_nce with the various state laws. This proposal
would, in effect, delegate to Ihe several stales the author-
ity of variously set requirements for whether lottery
mailer may lawfully lie mailed. This clinnge woulJ require
postal employees to keep abrenst of i>otcntinlly different
and changing slate laws, in order to enforce federal stal-
ules. The aulhoriznlion lor detailed state regiulatlon of
what is "noimiailahle" within the federal postal system is
a deJ)thnC from the current mnilnhilily laws,” and it
woul make (lie enforcement job more dillicull in our
ew

We lam* some suggestions lor minor technical or clarify-

ing ilimgev In ccilain oilier provisions ol lhe bill These
lie i||mie->.eil in all all ii limenl lo im lesliioollV

h | would be pleased to res|K>nd to any questions you may
ave

ATTACHMENT

We believe that the first three legislative findings, in
section 2 of the bill, contain some inaccuracies The first
finding attributes lo IK USC. § 1301 provisions which ac-
tually nre found in sections 1302 nnd IHIM. The secon
finding is not quite uccurate in snying Hint advertising for
a slate-operated lottery may lawfully be disseminated only
within the state conducting the lottery or within an udja-
cent state which also conducts a lottery. Actually, advertis-
ing contained in a newspaper published in the stale con-
ducting the lottery or in an adjacent state which conducts
a lottery may be mailed to addresses throughout the
United States. The third finding incorrectlv indicates thut
the statutory prohibition on broadcasting lottery informa-
tion was "enacted over one hundred years afgo.",
IOVlé\S.suggested revision would reword the findings as fol-

(1) By virtue of sections 1301, 1302, nnd 130-1 or Title
18 United States Code, respectively, lottery advertising
is prohibited in interstate or foreign commerce, Hie
&%g?ﬁgand broadcasts by stations subject to Federal li-

EZ) Exceptions from these prohibitions have been en-
acted only for lotteries conducted by States or the
United States under the authority oftheir respective
laws; and

(3) Supreme Court decisions on the constitutional
protection afforded commercial expression have led to
serious questions about the validity of applying these
prohibitions—the majority of which have nineteenth
century antecedents—to’ advertising for lotteries
which,” altogether authorized and régulated bv the
States in which they are conducted, aré not conducted
by the respective States, themselves.

Changes in Existing Law Made by the Bill, as Reported
(Rule X111 (3))

In compliance with clause 3 of Rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
ns reported, are shown ob follows (existing law proposed to be omit
ted is enclosed in black brackets, new matter is _
existing law in which no change is proposed is shown in romanl.

TITLE 18, UNITED STATES CODE

rinted in italic,
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$ I'HI. lirnmlrasling Inllery informnllon

Whoever lirniidciisin by mentis of an¥ radio or television station
Im which a license is required by any law of the United States, or
whoever. operating a»y suc* station, knowingly permits the broad-
casting of. any advertiSement of or information concerning any lol-
tciv. gill enterprise, or similar scheme, offering prizes dependent in
whole or in part upon lot or chance, or any list or the prizes drawn
in awarded by means of any such lottery, gift enterprise, or
scheme, whether said list contains any part or all of such prizes,
shall he lined not more than $1,000 or imprisoned not more than

one year, nr lwilh. . _
Math day's broadcasting shall constitute u separate offense.

f( LII7. Sinte-ronduclcd hilleries]

1107. Exceptions relating to certain advertisements and other in-
formation and la State-conducted lotteries

«at The provisions or sections ISitll, 1102, 1101, and 1004 shall not
apply lo an advertisement, list of prizes, or information concerning
a loftery [conducted by a Stale acting under the uulhorily of Slate

[ill contained in n newspaper published in that Stute or in
an adjacent Slate which conducts such a lottery, or

[Ilii broadcast by a radio or television station licensed to a
lor.ition in Ilint Shite nr an adjacent State which conducts such
a Inllerv 1, pift enterprise, or similar scheme offerinp prizes tie-
Hulcnt hi whale nr in /xirt ufian lot or chance, if the lottery,
pift enterprise, or similar scheme is authorized nr not otherwise
prohibited by hue in Ihe Stute in which il is conducted.

nil Fm lhe Pur|Nise of subsection éhi of (his section "lottery"
means Ihe ,|ooo |n%1 nf proceeds derived from the sale of tickets or
chances anil allotting those proceeds or parts thereof by chance to
one nr mine chance lakers nr ticket puchasers. "Ix)ttery" does not
include Ihe placing or accepting of bets or wagers on sjiorling
evenls oi contests

SUCTION JHaior TITUS ~ IINITISI)
STATUS CODIS

$ M. False representations; lotteries
nn * X!

(ill Nothin? in this .section shall prohibit the mailing ol  [a
newspaper of general circulation containing a<\ -eiiseinenls. li-a- nl
prizes, nr information conceining a Inllerv in. mled h> a Slaie
actmé;_ under authority of State law. published ni that Stale, m in
an adjacent Stale which conducts such a Inllerv,] iA"iiii advertise
went, list of prizes, or information rniiirniiiip n lottei\, pift enlei
prise, or scheme for the distribution of money or nf rent nr persniinl
pro/H'ity. by lultery. clutwc. or drnwinp of any fiml. if Ihe Inlter\.
pift enterprise, or scheme is authorized or not otherwise prohibited
by the Stole in which it is conducted, or till a neiespoper ofpenerol
circulation containinp on advertisement, list of prizes, or infaunn
lion referred to in clause (At. 121 tickets or other materials concern
iog [such u lottery] ii lottery conducted liy 1 Stole ortiiip under
authority of State faw within that Stale to addresses within that
Slate, or (Il an advertisement promoting the sale of a hook or other
publication, or a solicitation lo purchase, or a purchase order for
any such publication, if IAt such advertisement, solicitation, or pur-
chase order is not materially false nr mlslead.m.(}; in its description
of the publication; dit such advertisement, solicitation, or purchase
order contains no material misrepresentation of fact: I'roeidcil.
however, That no statement quoted or derived from the publication
shall constitute a misrepresentation oi fact as long as such slate-
mcnt complies with the requirements of subparagraphs iA> and (g‘!;
nnd (Cl the advertisement, solicitation, or purchase order accurate-
lK discloses the source of an){ statements quoted or derived from
the publication. Paragraph Cil shall not be applicable to any publi-
cation, advertisement, solicitation, or purchase order whichis used
to sell some other product in which tire publisher or author has a
financial interest as part of a commercial scheme. For the purposes
of this subsection, "Stale" means u State of the United Slates, the
District of Columbia, the Commonwealth of Puerto Hico, and any
territory or possession of the United Slates.

0]
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It is essential that broadcasters have a working knowledge of both federal
and state laws which regulate the broadcast of lottery advertisements or
information about lotteries. Many states have laws that are much more
strict than the new federal requirements, and penalties for broadcasting
lottery Information may be significant and vary from state to state.
Learning what the law says is rather simple; applying it, however, can be
considerably more difficult. The factors which result in a given contest
being categorized as a lottery are often obscure. Instates where lotteries
are prohibited or when federal laws provide no exemption, seemingly
innocent "'give-anay” schemes must be carefully analyzed to be
reasonably certain that they are not lotteries.

Lotteries and Contests: A Broadcaster’s Handbook has been updated to
explain and clarify recent changes in the federal lottery laws and to assist
broadcasters in avoiding the common problems involved in advertising
contests and promotional plans. This 1990 version, updates the 1985
edition of the handbook, originally written by Cathy E Blake in 1980, and
both expands and revises Chapter IVof the NAB Legal Guide to FCC
Broadcast Regulations (3d. ed. 1988). The 1990 revised edition was
prepared by NAB Fellowship Attorney Eldred D, Ingraham with the
assistance of Barry D. Umansky, deputy general counsel, NAB; and the
NAB Legal Department law clerks, particularly Dina Casanova. NAB wishes
to especially acknowledge the following persons for their valuable
assistance in reviewing this publication: Charles Kelley, chief, Enforcement
Division, Mass Media Bureau, FOC, Edythe Wise, chief, Complaints and
Investigations Branch, Enforcement Division, Mass Media Bureau, FCC,
and Michael Cox, assistant solicitor, Division of Indian Affairs, U.S.
Department of the Interior.

Although this booklet reflects changes in federal law that allow the
broadcasting of most lottery information, the revised federal laws do not
preempt state lottery laws, which may be more restrictive. This booklet,
therefore, also contains information about state laws, and material
reflecting past FCC rulings that may serve as a useful guide to
broadcasters in states with lottery restrictions or prohibitions, or for
factual situations where the federal law still prohibits the airing of the
particular lottery information.

Henry L Baumann
Executive Vice President and General Counsel
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Lottery Advertising and Lottery Information

Federal v. State Lottery Laws

The new Charity Games Advertising and Clarification Act of 1988 Pub. L
No. 100-625,102 Stat 3205,3206 (1988), effective on May 7,1990, relaxes the
old federal law by lifting the ban on the broadcasting of advertising and
information concerning most legal lotteries. Moreover, another
congressional act, the Indian Gaming Regulatory Act, Pub. L. No. 100-497,
102 Stat 2467 (1983), which became effective in the fall of 1983, opens the
door to broadcast advertising of certain gaming held on Indian lands.

Most states, however, have their own lottery laws. Many of the state laws
are more strict than the new federal law—and the federal law does not
preempt current or future state restrictions on the broadcasting of lottery
information. Since this booklet focuses primarily on federal lottery laws,
one should consult a local attorney or the appropriate state attorney
general's office about applicable state laws.'

Changes in the Federal Lottery Laws

Under the Charity Games Advertising Clarification Act of 1983, effective
May 7,1990, broadcasters generally are allowed to advertise, promote, and
provide information about lotteries conducted by non-profit groups,
governmental entities and also by commercial organizations’ (including the
station itself) provided there is no state restriction or ban on providing or
advertising such information, and the lottery is legal in the state in which it
is conducted.

Additionally, the state-operated lottery provision of the revised federal
lottery law expands the "‘adjacent state’* exemption to allow broadcasters
licensed to cities ina state that itself conducts a lottery, to advertise state-
operated lotteries of not only their own state but of any other state in the
country. Here again, however, keep in mind that the federal law does not
preempt existing or future state restrictions.

Remember, even though your state may have a state-operated lottery, it
may still have significant restrictions on the conducting and/or advertising
of lotteries not conducted by the state. The prohibition may be absolute-
covering the conduct and the advertising—or it can address only the
advertising. As an example of the latter, a state may authorize non-profit
groups to hold bingo games but it may nonetheless prohibit the advertising

of those games.

In those states where there are lottery advertising restrictions, it is likely
that, however slight the reference is to a lottery in the advertising copy, the

1



broadcast of that advertisement would be prohibited, as virtually always
was the case under the former, more stringent federal law. For example, if
your state were to restrict the advertising of a lottery, a reference to the

funand games at a retailer’s store would likely be disallowed under that
state law. If the event being advertised does indeed contain a lottery,
merely veiling or omitting the scheme’s details in an advertisement will not
prevent the ad from being “lottery information.”

One further change in federal law is the Indian Gaming Regulatory Act
enacted on October 17,1988. This law gsnerally enables broadcasters to
advertise Indian "bingo™* and certain other games conducted on Indian
lands. But, here again, state law is not preempted. Thet is, if the state
completely forbids bingo in the state, then bingo can’t be played on the
Indian reservation located in that state. And if fhe state allows bingo
activity to take place but prohibits the advertising of the activity, then
broadcasters would not be allowed to air spots for Indian bingo.

Also, il is important to underscore that the federal law change has not
affected the federal prohibition against the advertising of casino Ganbling.
Thus, stations cannot accept spots for Atlantic City or Las Vegas' ‘casinos
(except under the conditions outlined on page 12 discussing ads for
establishments with the name "*casino™ as part of the entity’s formal name,
or ads for the non-gambling aspects of a hotel or other edifice which
houses a casino, ads that mention casino gambling that takes place on
cruise ships, or ads for establishments (e.g., blackjack parlors) which are,
inessence, gambling halls). Here, the federal law does preempt state law.
Regardless of whether the state has OKd casino gambling, radio and
television stations cannot advertise such casino gambling. Violation of this
federal prohibition on casino gambling advertising can subject a
broadcaster to prosecution by the United States Department of Justice as
well as by the FCC for violation of its rules (which continue the statutory
prohibition against casino gambling).

The Broadcaster's Responsibility and Liability

Although federal lottery laws have been significantly relaxed, broadcasters
must remember to check the provisions of state laws before airing
information about a particular promotion. The new federal lottery laws do
not preempt state laws. Broadcasters, therefore, may still be penalized
under state law for airing information about lotteries, and should make
sure that the information aired complies with state restrictions as well as
any applicable federal restrictions Remember, also, that a state law
conviction can reflect adversely or your character at license renewal.

Broadcast of Non-Lottery Promotion Actually Conducted as a Lottery
Suppose a station were to broader st the following advertiserment: "Hurry

down to Howie’s Shoe Station and lake a look at our beautiful shoes. Spin
Howie’s wheel of discount and chop $1-$5 off your purchase price should
you decide to buy a pair of shoes. You can spin the wheel with no
obligation to purchase any shoes.”

This promotion is not a lottery since the customer need not make a
purchase in order to participate. He or she can simply spin the wheel and
then walk away free of any obligation to purchase any shoes if dissatisfied
with the discount. However, if Howie’s Shoe Station disregards the content
of its advertisement and actually requires a customer to make a purchase
before or after spinning the wheel, the promotion is being conducted as a
lottery. Metromedia, Inc. (WASH-FM), 60 F.C.C. 2d 1075 (1976). (The WASH-
FMcase turned largely on the fact that: "*the words of the announcement
on its lace indicated, or at least should have alerted the licensees to the
possibilities, that the promotion was probably a lottery.” 60 FC.C. 2d at
1082). Similarly, if a station advertises that entry blanks are available both
free of charge and with any purchase, the licensee must exercise
reasonable diligence to confirm that the entry blanks are equally available
to all without purchase.

AWobrd of Caution

This booklet contains a number of sample lottery and contest promotional
plans with opinions as to the legality of advertising such plans. The
comments primarily represent NAB Legal Department analyses, often
based on previous interpretations of federal law by the FCC and the courts.
The opinions are meant to serve as a guide in determining whether the
elements of various promotional schemes constitute a lottery (Where airing
ads or information about such a lottery would be prohibited under state
and/or federal law) or would violate the FCC’s policies on station-
conducted contests. They should not be construed as legally authoritative.

It is important to remember that federal and stale laws are constantly
subject to change, as are interpretations by agencies and courts. Thus,
what is considered to be a lawful contest or promotion today, might
become unlawful under a future law change or ruling.

Also, it should be emphasized that the lottery/non-lottery examples offered
in this book are based largely on the definitions and interpretations
evolving under federal law. Some states have defined certain lottery
elements differently than have been the federal interpretations. Thus, and
with state lottery laws now having much greater importance to
broadcasters, il is critical that stations check the laws of their own states
when analyzing advertiser copy or a proposed station promotion. Also, it is
essential that broadcasters be reminded that there is no substitute for the
timely advice of an attorney when confronted with a specific case.



Defining A Lottery

Three Elements of a Lottery

The traditional elements ot a lottery are (1) prize, (2) chance and (3
consideration. All three elements must be present lor there to be a lottery.
Il any element is missing ina promotional plan, then it is not a lottery

under federal laws. Federal Communications Commission v. American
Broadcasting Company, Inc., 347 US. 284 (1954).

Under the revised federal law, even if it were determined that a particular
contest were a lottery, that activity—and advertising of that activity—may
well not be prohibited under these more liberal federal laws. This is where
the lottery is conducted by a state itself, by an entity described in section
501 of the Tax Code or by a commercial organization where the lottery is

promotional, occasional and ancillary to the primary business of that
organization.

Individual states generally use the same prize, chance and consideration
definition of what constitutes a lottery. However, the definitions of
individual elements of a lottery tend to vary somewhat fromstate to state.
For example, while one state might view the "*mailing of an entry** as not
being "‘consideration’* (on the theory that the purchase of the stamp did
not amount to "‘consideration flowing to the promoter of the event or
contest™"), another state might deem any such purchase to be enough to
constitute the consideration element ol a lottery.

Prize

Aprize is anything of value offered to the contestant. It is irrelevant what
the prize is, how little its value, or if the prize is in the form of a refund or
price discount. Usually no difficulty is encountered in determining whether
the element of prize is present. If there is no prize, there can be no lottery.
Prize is the first clue to a lottery. However, the elements of chance and
consideration often are not as readily detected.

Chance

The element of chance exists if the winner or the value of the prize is
determined inwhole or in part by chance. The element of chance is present
in contests or promotions in which the prize is awarded to a person whose
selection depends in whole or in part upon chance rather than the
contestant’s skill or other factors within the contestant’s control.

Generally, if the winner of a contest is determined solely on the basis ol
the contestant’s skill or other factors within the contestant’s control, or the
entrant is alloned to research the answer lo a question, the element of
chance will not be present.

For example, chance exists in promotions inwhich the winner is
determined by drawing or wheel spinning; by being the fifth person to call
the station; or by being at a given (and not previously disclosed) spot ina
business establishment when a bell rings. Similarly, future predictions and
any types of guessing contests involve chance.

Some promotions—which at first glance appear to be based on skill—have
been determined by the FCC to be based on chance. Asmall segment of
the population may have expertise in predicting the final scores of sporting
contests, such as the Super Bowd, or guessing the number of votes a
candidate will receive, but for the general public the element of chance is
paramount. Most baby contests and beauty pageants have been held to
involve the element of skill. However, it is important that the criteria upon
which the judges base their decision be carefully delineated and that
objective or subjective criteria determine the winner, not chance.

Finally, chance may be present in a contest that initially involved skill. This
may occur when a contest operator fails to adopt, announce or follow the
appropriate standards for judging the entries or selecting the winner so
that chance actually determines the outcome of a promotion. For example,
if a ""best slogan'* contest is advertised, but the winner is actually selected
by a drawing, the element of chance is present.

Value Of Prize Determined By Chance _
Even if the winner is not determined by chance, the element of chance will

be present in promotions in which the amount of the prize is determined by
chance. For example, everyone who purchases a certain product at a local
supermarket is entitled to select a prize froma grab bag of prizes ranging
invalue froma few cents to several dollars. Since everyone is a winner, the
winner is not determined by lot or chance, but the value of the prize is
determined by chance. Thus, the promotion is a lottery. Public
Clearinghouse v. Coyne, 194 U.S. 497,24 S. Ct. 789,48 LEd 1092 (1904).

There is no FOC ruling which authoritatively states that offering prizes of
similar cash value (such as a grab bag containing spatulas, potato peelers
and can openers) is sufficient to eliminate the element of chance, or if it is
necessary for all participants to be offered identical prizes (red coffee
mugs). This is a gray area of the lottery lawand it would be wise for a
broadcaster to contact his or her attorney.

Tie-Breaking Procedures. A promotional plan that initially involves a
participant's skill may succumb to the element of chance if tie-breaking
procedures are done on a random basis. For example, if six contestants tie
in a ""best slogan'* contest that was based on writing skill, but a name is
drawn out of a hat to break the tie, the element of chance would arise.
Thus, the tie-breaking procedure should involve a further test of skill if the



element of chance Is to be avoided. The reverse of this example also would
be a lottery. Thus, if there were first adrawing and Ihe selected contestant
were required to answer a history question based on skill before receiving
a prize, the contest would still be a lottery.

Consideration

Of the three elements necessary for a lottery, the element of consideration
presents the greatest difficulties. Basically, consideration is an item of
value—money, substantial lime or energy—that a contestant must expend
inorder to participate in a promotional plan. The Commission has stated
that consideration is present in any contest or promotion which requires a
contestant to (1) "*furnish any money or thing of value;' (2) "*have in [his or
her] possession any product sold, manufactured, furnished or distributed
by a sponsor of a program broadcast'* by a station (47 CF.R 8§73.1211 (b)
(1983)); or (3) meet any other requirement which involves a substantial
expenditure of time and effort by the contestant.

Payment Necessary To Participate

Substitution of ""Reasonable Facsimile™ for Proof of Purchase. Determining
whether or not money is paid to enter a promotion usually presents no
problem. However, it is very important to note that ina contest or
promotion in which a contestan! must make a purchase in order to
participate, the purchase price constitutes a payment of money and is,
therefore, consideration. The United States Supreme Court has ruled that
the fact that a purchaser receives the full value for money paid in making a
purchase in order to participate in a contest does not eliminate the
presence of consideration. Homer v. United States, 147 US. 449,13 S. Ct.
409,37 LEd. 237 (1893). The Court held that the purchase price was
consideration on the theory that part of the price was allocated to the item
purchased and part to the chance to participate. Id at 463.

The guideline that possession of a particular product constitutes
consideration should be qualified to the extent that if the product is
furnished to the contestant at no cost by the sponsor as part of the
promotion, possession of the product will not constitute
consideration. Also, the U.S. Postal Service, which also has the
power to enforce certain federal lottery laws, has noted a
general exception to this rule in contests which
require evidence of purchase with each entry
(e.g., submission of box top or label). Ifa
participant may also enter by submitting a
plain piece of paper on which is written the
name of the product or some other specified
term, or if the entrant may submit a

reasonable facsimile of the box top, label, entry blank,
etc., consideration may not be present. Facsimiles
must be simple to make on the basis of information
supplied in advertisements for the contest. A
complete description of the rules of entry should also
be included in the contest advertisements.

Purchasers And Non-Purchasers On Equal Ground

Entry slips may be distributed with purchases if the contest also provides a
means for obtaining a **free entry’* to participate without a purchase. The
FCC has emphasized that the non-purchaser must not be disadvantaged in
any way, and that free entry must be available on an equal basis to that
enjoyed by contestants who make a purchase. If an applicant must
purchase a specific product, free entry slips must be obtainable at most or
all customary’ outlets where the product is sold. Also, a sufficient quantity
of "free chances™ must be available to ensure that everyone who acts will
be able to obtain them.

Placing entry slips that are freely available to non-purchasers in front of the
counter places buyers and non-buyers on equal ground. Certain
complexities may arise by placing entry blanks behind the counter. Tuscola
Broadcasting Co., 76 F.C.C. 2d 367,46 RR 2d 1616 (1980).

Expending Time And Effort As Consideration

Careful scrutiny is necessary in order to determine whether a contestant
must furnish *'substantial time and effort™ or provide a "'thing of value,"" as
either would constitute consideration. For example, the cost of a postage
stamp for submitting an entry blank does not constitute consideration (of
course, the price of the stamp is paid to the post office—not the pronoter),
but the requirement of taking a test drive in an automobile while
accompanied by a salesman, to qualify as a contestant in a car dealer’s
contest, has been determined to be consideration.

Broadcasters can rely on several definite rulings in determining whether
consideration is present. Frst, the U.S. Supreme Court has ruled that
simply listening to or viewing a programdoes not constitute consideration.
FCC v. American Broadcasting Co., 347 U.S. 284,74 S.Ct. 593,98 LEd. 699
(2954). Second, the U.S. Court of Appeals (D.C. Circuit) has ruled that the
mere act of going to a store solely for the purpose of picking up a card in
order to participate in a promotion does not constitute consideration. On
the other hand, having to visit multiple stores ina mall has been viewed as
consideration. Caples Co. v. United States, 243 F.2d 232 (D.C. dr. 1957).
The US. Postal Service/which has powers similar to the FOCto define
certain lottery matters, has stated that if a participant is required to visit
the store to obtain an entry blank and also to be present for a subsequent,



scheduled drawing, consideration would not be present. However, in the
latter situation, the time of the drawing must be pre-announced and the
drawing held on time. If the drawing were delayed or held at an
unannounced time, thus requiring Ihe continuous presence of the
contestant, a substantial expenditure of time and effort would have
occurred and consideration would be present. Inaddition, if contestants
have to travel a considerable distance to enter, or if the only store
distribt:ting entry blanks is not centrally located, consideration might be
present.

Eligibility Requirements

Certain eligibility requirements, by their very nature, constitute
consideration. Also, attractive promotions that encourage people to
expend energy or money in order to qualify as a contestant contain the
element of consideration. The FCC has slated that requiring a contestant
to open a savings account or enlarge an existing account in order to be
eligible to participate in a promotion, is consideration, since the deposit of
money into a savings institution for an indeterminate period of time is an
item of sufficient valuge. In re Lottery Broadcasts Involving Savings
Accounts, 65 F.CC. 2d 870,39 RR 2d 1285 (1977).

Other eligibi* iy requirements such as possession of a driver's license,
residing in a particular area, or calling from a telephone which has a certain
exchange do not present problems of consideration. Since it is unlikely
that most promotions would actually encourage people to spend time and
money moving to a different locale or requesting a new telephone numoer,
Ihe element of consideration is absent.

Consideration Must Flow to the Promoter: XL-95 Golf Classic Ruling

In December, 1973, the Commission released avery significant ruling
concerning the definition of consideration. Greater Indianapolis
Broadcasting Co., (WXLW), 44 F.C.C. 2d 37,28 RR2d 1434 (1973). The
ruling involved a station promotion called the *"XL-9% Golf Classic,""
whereby a person entered by visiting a participating merchant’s place of
business and obtaining an *XL-95"" scorecard. Thereafter, the participant
played 18 holes of golf and mailed his or her scorecard to the station.
Although participants had to pay a greens fee or country club membership
inorder to play golf, they furnished no consideration to the station
promoting the contest. Winners were determined solely on the basis of a
random drawing from the score cards submitted to the station and scores
were immaterial to the participants' eligibility for winning. The Commission
ruled that while the elements of prize and chance were present, the
element of consideration was lacking. Its conclusion was based *‘upon the
absence of any indication that consideration, substantial enough to

support a finding that there was a lottery, flowed directly or indirectly from
the participants to the promoter.™ Id at 38. Additionally, the Commission
explicitly reversed any previous contrary rulings.

As a result of this ruling, some contests and promotions which have been
considered lotteries in the past are no longer considered lotteries. For
example, an automobile dealer, as part of a display at a county fair,
conducts a draning and awards the winner a new car. To enter, a person
must visit the dealer's display at the fair and fill out an entry blank.
Everyone must purchase an admission ticket to enter the fair, but the
automobile dealer will receive none of the revenues from the sale of
admission tickets. This contest will not be considered a lottery because
even though participants may pay to enter the fair, the consideration does
not flow directly or indirectly to the promoter of the contest (the
automobile dealer). (If this were only an occasional contest pul on by the
car dealer, it would not be a prohibited lottery under federal law under any
circumstances.)

Alicensee should carefully study each promotion before concluding that
the X1-95 ruling applies. Hrst, identify the sponsor of the promotion. A
sponsor is a person, group or business responsible for the promotion or
one that provides financial backing, goods or services for the event. For
example, one who would be legally responsible for injuries or debts
incurred as a result of the promotion is a sponsor. Examples of goods and
services include: free use of grounds or facilities; free supplies, prizes or
manpower; or free organizational support. If anything of value is donated to
the promotion, the donor might be considered a sponsor. If a sponsor
keeps proceeds of the promotion, the promotion is deemed a lottery. Even
if only one co-sponsor receives a share of the profits, the element of
consideration is present.

For example, if the Elks Club sponsors a ""Monte Carlo Night'* to raise
funds for the local chapter of the Red Cross, the event cannot be held at
the Red Cross site without that agency being deemed a co-sponsor of a
lottery. In fact, participation by the Red Cross would have to be virtually
non-existent. Red Cross personnel should not even sell tickets, distribute
posters or other promotional information, or even provide word-of-mouth
advertising. See NAB Counsel Memo L-8303. Therefore, although the Red
Cross is a norHprofit organization, if it is a sponsor or co-sponsor of the
Monte Carlo Night and receives some of the proceeds, a licensee might be
prohibited under possible state law restrictions from broadcasting
information of the event. (For federal law purposes, broadcasting this
information would be acceptable under the new Charity Games Act.)

As another example, suppose Bob's House of Melodies offers one year of
free music lessons as a prize. To enter, a contestant writes his or her name
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and address on the back of any ticket stub to an event in the Renaissance
Music Festival and drops the entry stub into a barrel in the lobby of the
music theatre. Bob collects the barrels after each performance and will hold
adrawing for the music lessons in his House of Melodies as soon as the
festival ends. Bob has co-sponsored several of the music festival events.
Since Bob is entitled to a portion of the ticket sale profits, a contest inwhich
ticket stubs serve as entry blanks contains the element of consideration.

For state law purposes, if there is doubt whether the XL-95 ruling applies to
a particular fact situation, a broadcaster should seek advice of counsel.

Summary Of Guidelines On Defining A Lottery

From the above comments, it is apparent that determining what is or is not

a lottery can be difficult. However, if a particular promotion is carefully

analyzed step by step, most iottery problems can be readily resolved. In

analyzing a particular scheme, set out all the details of the plan and then

determine:
L1 Is there a prize? Is anything of value being offered to the contestant?
If the answers are yes, then go on to question #2.
2. (3 Is the winner selected on the basis of chance rather than on the
basis of the participant’s skill or other factors within his or her control?
(b) Is the amount of the prize determined by chance? Does the
contestant have a chance of winning any one of a number of prizes of
differing values? If the answer to (g) or (b) is yes, proceed to question f/3.
3. Must the contestant expend money or a substantial amount of time or
effort in order to qualify for the contest? Do the requirements for
participation constitute consideration? Does consideration flow to the
sponsor of the promotion?

Ifit is determined that all three elements—prize, chance and consideration
are present in a promotional plan, then under no circumstances should the
plan be given broadcast time if the airing of lottery ads or information is
forbidden under state law and/or not exempt from the scope of the federal
lottery laws.

Federal Lottery Laws

Charity Games Advertising Act Provisions

Under the Charity Games Advertising Act, effective May 7,1990, the broad-
cast of lottery information generally is not a criminal offense. Provided there
are no state restrictions, broadcasters may air information about virtually

any non-casino contest or game, regardless of whether the elements of the
contest or game comprise a lottery.

For example, broadcasters are able to advertise contests and drawings as
well as religious bingo games and lotteries sponsored by charitable organiza-
tions and civic groups defined in Section 501 of the United States Tax Code.
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Broadcasters are allowed to advertise (again, subject to state restrictions)
lotteries conducted by businesses or other commercial organizations
where the lottery is a "‘promotional activity’ and is *'clearly occasional and
ancillary to the primary business' of the organization conducting the
lottery. Alocal retailer, for example, who occasionally runs a lottery-type
contest to attract customers would be eligible to advertise on radio or TV,
and stations occasionally may run their own promotions which contain all
three elements of a lottery, Co-promotions with local and area businesses
also are allowed, even if the contests prove to be lotteries.

Broadcasters also are able to advertise lotteries conducted by businesses
and nonprofit organizations inother states, provided there are no state
restrictions on such advertising in the state in which the station's city of
license is located.

Casino Gambling. Both the U.S. criminal code and FCC regulations still
prohibit the broadcast of information pertaining to casino gambling. These
restrictions apply regardless of the state where a station is located.

Inessence, the Charity Games Act provides "‘exceptions' to Title 18 of the
Federal Criminal Code.

The Charity Games Act modified the federal criminal code to set forth
several exceptions from the scope of the law. That is, where a broadcaster
airs material found in one of the exceptions, such a broadcast would be
immune from federal (but not necessarily state) prosecution.

As revised, the general prohibition reads as follows:
“Whoever broadcasts by means of any radio/television station for
which a license is required by any law of the United States or
whoever, operating any such station, knowingly permits the broadcast
of, any advertisement of or information concerning any lottery, gift
enterprise, or similar scheme, offering prizes dependent inwhole or in
part upon lot or chance, or any list of the prizes drann or awarded by
means of any such lotteiy, gifts enterprise, or scheme, whether said
list contains any part or all of such prizes, shall be fined no more than
$1,000 or imprisoned not more than one year, or both. Each day’s

broadcasting shall constitute a separate offense.”
18 US.C. §1304 (1976).

The broadcast related exceptions include:
* an advertisement, list of prizes, or other information concerning a
lottery conducted by a State acting under the authority of State law
which is broadcast by a radio or television station licensed to a location
in that State or a State which conducts such a lottery; or
* an advertisement, list of prizes, or other information concerning a
lottery, gift enterprise, or similar scheme, other than one described in



raph (1), that is authorized or not otherwise prohibited by the State
ﬁlarv\a/r%c?lprr]t (ls)conducted and which is— P i
» conducted by a not-for-profit organization or a governmental
organization; or
» conducted as a promotional activity by a commercial organization
and is clearly occasional and ancillary lo the primary business of that
organization.

The Charity Games Act went on to define *'not-for-profit organization™ as
"any organization that would qualify as tax exempt under section 501 of
the Intermal Revenue Code of 1986." 10 US.C. § 1307 (d).

The term "'State™ Is defined as "‘a State of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, or any territory or
possession of the United States.""

Obviously, if a station were to air lottery information for a scheme which
did not fit into one of these exceptions (e.g., an ad for a lottery of a foreign
country or a spot for casino gambling), then the full force of the federal
criminal code prohibition would apply—with possible grave consequences
for the broadcast station.

Inthe opinion of the FCC staff, the criminal code’s prohibition against
casino gambling covers any video depiction of, or audio reference to,
gambling activities that take place incasinos or hotels with casinos, even
though the casinos may be legal under state law.

The FCC staff's interpretation, similarly, would apply to broadcast
commercials for airlines, travel agents, governmental tourism bureaus, etc.,
depicting casino gambling activities at a particular casino or referencing
such activities, no matter how brief or fleeting the depiction or reference.

Advertising of hotels with casinos may focus upon non-gambling activities
and facilities available at the hotel. These could include, for example,

restaurants, floor shows, lounges, shops, sports facilities, types of room
accommodations, etc.

If the word **casino™ is part of the actual name of the hotel, it may be
included in broadcast advertising when the full name of the hotel is stated
or shown, for example, "'Rex Hotel &Casino.™

The Indian Gaming Regulatory Act

Inthis separate Congressional Act, the U.S. Code was amended to allow
broadcasters (in most situations) to advertise Indian **bingo’”” and certain
other games conducted on Indian lands.

This legislation clears the way for broadcast advertising of the multi-million
dollar Indian gaming industry. It also defines three classifications of Indian
gaming, and authorizes the establishment of a Na'ional Indian Gaming

Commission (*'Indian Commission™*) with regulatory authority over Indian
bingo and certain other games.

Of the three classifications of Indian gaming defined in the Act, Class |
(tribal ceremonies or celebration-type of Indian gaming) is inconsequential
with respect to broadcast advertisements. Class lI—the real meat and
potatoes category—includes bingo and card games conforming to the Act.
Not only is immediate (unless prohibited under state law) in-stale
broadcast advertising of these games generally allowed, but cross-border
broadcasts (e.g., advertisements ol Indian birigo conducted in one state
carried by stations in another) also now are allowed. Class lll Indian
gaming (e g., casinos, slot machines) requires Department of the Interior
approval of a *‘compact’* between a tribe and the state.

Class Il Indian gaming includes bingo (*‘whether or not electronic, computer,
or other technologic aids are used in connection therewith™), pull-tabs,

lotto, punch boards, tip jars, instant bingo, and other games similar to
bingo, if they are offered in the same location where bingo is played.

Card games are also part of Class Il gaming, and are allowed if there is an
explicit state authorization given by the state where the activity is to be
conducted, or if no express state prohibition in the relevant state exists.

While Class Il Indian gaming specifically excludes any “banking™ card
games, including baccarat, chemin de fer, and blackjack (21), such card
games currently played in Michigan, North Dakota, South Dakota, and
Washington are “grandfathered'* in terms of operation and advertising. To
gain such grandfather status, they must have actually been operated in
those states by an Indian tribe on or before May 1,1988, and must still be
operated in the same nature and scope as they were on that date. Valid
caid games must conform to state laws and regulations governing hours or
period of operation and limitations on wagers or pot sizes.

Five states have criminal prohibitions against any gaming: Mississippi, Utah,
Arkansas, Hawaii and Indiana. The 45 remaining states permit some forms
of bingo, and tribes with Indian lands in those states are free to operate
bingo on Indian lands, leaving broadcasters free to immediately advertise
valid Class Il activity in and outside the state where the activity actually
takes place.

If the Indian tribe itself runs an ongoing bingo or similar game, it is valid
Class ll activity and generally can be advertised now. However, one
exception involves situations where thirdparty contractors set up and run
the gaming activity for the tribe. Where there are legal third-party contracts
associated with ongoing Indian gaming and the contracts were approved
by the Secretary of the Interior, the games now can be advertised. But
games operated under third-party contracts would be *‘technically flawed"*
if they have not been approved by the Secretary. These games may not be
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advertised or mentioned until the Secretary approves the contract or the
new Indian Commission gives aBprovaI to such third-party games. The
Indian Commission has not yet been established. The Secretary of the
Interior is vested with interim authority to regulate Class I Indian gaming
until the Commission is created. As of this writing the Secretary had not
ruled on any third-party games.

All advertising-related contracts in excess ol $25,000 annually, and
ertaining to Indian gaming, may be subject to an independent audit by the
ndian Commission.

Class Ill Indian gaming, which includes all forms of non-Class | or non-
Class Il Indian gaming, e.g., casino gambling, craps, roulette, and slot
machines, may be subject to tribal and state regulation. It will only be
lawful if the Secretary approves a tribe-state compact. At press time, the
Secretary of the Interior had been presented with several tribe-state
compacts, one of which proposes casino gambling on the Fort Mojave
Indian Reservation in Nevada. According to Department of the Interior
staffers, once that casino gambling activity were to be approved and begin
operation, broadcasters would be eligible, under federal law, to air that
form of casino gambling. Such an interpretation would give an advantage
to Indian casino gambling in that non-Indian casino gambling still would be
barred from broadcast advertising under the provisions of the Charit
Games Act. Broadcasters should check with their own attorneys and/or the
NAB Legal Department regarding such Indian casino gambling before
airing any spots for this form of gambling activity.

Moreover, NAB strongly advises broadcasters to check the status of each
Class Il or Class IIl operation prior to broadcasting any advertlsmgb
pertaining to particular Indian games. Special-rule checks should be
conducted on Rhode Island, Maine North and South Dakota, Washington
and Florida due to specific provisions in the Act. Broadcasters makln(};]
such inquiries can contact the Office of the Solicitor, Department of the
Interior at (202) 343-9331.

FCC Rules

At press time, in order to conform with the Charity Games Act, the FCC
was in the process of modifring its own lottery rules to conform preciseIP/
with the terms of the federal law (in the same way that the earlier FCC rules
precisely tracked the federal statutory prohibition).

Where a station airs lottery information in violation of these FCC rules, the
station would be subject to the agency's enforcement and "fine and
forfeiture” power. These penalties can include fines of up tu 325,000 per

occurrence, up to a0250,000 limit. See Regulatory Agency Fees, Pub. L
No. 101-239,103 Stat 2124,2132 (1989). Also, the Commission theoretically
can deny a broadcast license renewal application or revoke a license where

|ottery violations are found. However, an FCC fine is the likely form of any
FCC penalty.

Stale v. Federal Law _

Mam{ states not only have their own lottery laws but also have trade
regulation laws which may restrict or prohibit "contests" that technically
may not be "lotteries." And, as discussed earlier, state lottery laws tend to
vary widely from jurisdiction to jurisdiction. Moreover, it is essential to
remember that the revised federal lottery laws specifically do not preempt
state law. As such, it likely will be state law, rather than federal law, that
may stand in the way of a broadcaster airing a particular ad for a "lottery"
contest, event or promotion.

Other Lottery Restrictions

United States Postal Service and the Federal Trade Commission. Both the
United States Postal Service and the Federal Trade Commission have a
certain degree of jurisdiction over the dissemination of lottery information
and a broadcaster may occasionally run afoul of these restrictions.

United States Postal Service Jurisdiction _ _
Consistent with the terms of the Charity Games Act and the Indian Gaming
Act, federal statutes empower the United States Postal Service to restrict
the use of the mails for certain non-exempt lotteries. These statutes largely
parallel the federal lottery laws applicable to broadcasting. For a station,
these statutes only would come Into play if the station were using the mail
to distribute non-exempt lottery information.

Although the practice was discontinued in the 1980s, for years the Postal
Service offered its own interpretation of the former federal lottery laws as
they applied to the use of the mails. In the text of this booklet them are
references to these earlier Postal Service rulings. Because the Postal
Service statutes (like the broadcast-related federal statutes) have been
revised to exemi)t many lotteries on the basis of the organization
conducting the lottery, these earlier rulings largely will be helpful in
determining whether a particular contest might be a "lottery" prohibited
under a state law restricting or prohibiting lotteries.

Federal Trade Commission Jurisdiction _

The Federal Trade Commission is another agency that could take action
against a broadcaster in lottery rratters. The FTC can Froceed against
merchandising in interstate commerce by means of a lottery on the theory
that it is an "unfair and deceptive” method of competition. Action would
normally be in the form of a “cease ard desist" order. The order, though,
would be directed only to the lottery sponsor unless the broadcaster were
the promoter or operating obviously, hand in glove with the sponsor.



The FTChas issued specific regulations pertaining to games of chance by
food and gasoline retailers. These rules, in Title 16 of the Code of Federal
Regulations, Section 419 et seq., make it unlawful for "*users, promoters, or
manufacturers™ of games of chance used in the food retailing or gasoline
industries to engage in broadcast or newspape. advertising pertaining to
prizes unless such advertisements disclose the exact number of prizes in
each category, the odds of winning any prize worth over $25 and other
relevant contest information. However, in August 1982 NAB and others
filed a letter with Ihe FTC's Consumer Protection Bureau lequesting that
the FTC temporarily suspend enforcement of the regulations pending the
outcome of a rulemaking proceeding that was to amend these rules.

NAB asserted that the disclosure requirements of these regulations, in
effect, banned broadcast advertising of games of chance promotions of
food and gasoline retailers, as full disclosure of the required information
was not feasible ina spot radio or television advertisement.

The FTC granted a temporary partial exemption from the regulations for
broadcast advertising, effective January 1983. See FTC Notice of
Temporary Exemption and Advance Notice of Proposed Rulemaking, 48
Fed. Reg. 265, (January 4,1983). A proposed amendment to the FTC's rules
to make the exemption permanent was pending as of publication date.

Summary: The Law And Its Enforcement

To summarize this section, the broadcasting of most lottery information or
advertisements generally will no longer be prohibited under federal law. The
new federal law, however, doas not preempt current or future state restric-
tions on lotteries. Moreover, the airing of information concerning casino
gambling is still a criminal offense, subject to prosecution by the Justice

Department under the United States Code and punishable by fine or imprison-

ment. FCC penalties range from fines to revocation of license. These are
the primary sources of regulation and channels of enforcement concerning
the broadcasting industry and lotteries. However, the FTC, in extreme cases,
might in the future exert jurisdiction over broadcasters in lottery matters.

Lottery Exceptions And Anomalies

State-Operated Lotteries
On January 2,1975, Congress exempted lotteries *‘conducted by a state
acting under authority of state law'* from the coverage of Section 1304 of
Title 18, thereby permitting licensees to broadcast advertisements, lists of
prizes and other information concerning a state-conducted lottery. Such
broadcasts were permissible only if two conditions were met:
* the licensee was located in a state’ which conducted such a lottery; and
« the lottery information concerned the lottery in the licensee's home
state or in an ""adjacent state'* which conducted such a lottery.

For the purposes of this section, *'state’ means a state of the United
States, the District of Columbia, the Commonwealth of Puerto Rico, or any
territory or possession of the United States. *'Lottery,” under this section
means the pooling of proceeds derived from the sate of tickets cr chances,
and allotting those proceeds, in whole or in part, by chance, to one or more
chance takers or ticket purchasers. ""Lottery** does not include the placing
of bets or wagers on sporting events or contests.

With the new lottery laws, Congress has removed the "‘adjacent state™
provision. Licensees located in a state which conducts a lottery will be
able to advertise that lottery or the state-operated lottery of any other state,
regardless of the latter’s geographic location.

Recently, however, a federal district court in Virginia concluded that a
broadcast station licensed in the non state-operated lottery state of North
Carolina, but located near the border of Virginia, could advertise the
Virginia state lottery. See Edge Broadcasting Co. v. U.S., No. 88-693-N (ED.
Va. 1990). Though limited to the particular facts of the Edge case, the
decision could signal a new and different standard that may be emerging
for border stations licensed to locations in non state-operated lottery
states but wishing to advertise an adjacent state’s lottery.

Sporting Events

Fishing Contests. Certain fishing contests nave been specifically
exempted from the federal prohibitions against broaocasting lotteries. 18
U.S.C. §1-305 (1984). However, this exemption only applies where *'the
fishing contest is a self-liquidating type of undertaking, whose receipts are
fully consumed in defraying the actual costs of operation, and are not
intended or used for any other collateral purpose such as establishment of
a fund for civic, philanthropic or charitable objects, no matter how
benevolent or worthy."™ Any fishing contest conducted for the profit or
personal gain of any individual or organization is not exempt from the
federal laws prohibiting the broadcast of lottery information. However, if
occasional and ancillary to the sponsoring organizations prirmary business,
a fishing contest might well be exempt under the revised federal law.

Horse Racing, Dog Racing and Jai Alai. The bettor’s handicapping skill and
knowledge in placing a wager have been construed as eliminating the
element of chance in horse racing, dog racing, and jai alai. Therefore, such
competitions may be broadcast and legally advertised without running
afoul of the lottery laws. However, prior to September 24,1984, the
broadcasting of horse races, horse race betting advertisements and other
horse race information were strictly regulated by the FCC." The primary
concern of the Commission was that these broadcasts might directly aid or
encourage illegal gambling activities (In re Broadcasting of Information
Concerning Horse Races, 41 FC.C. 2d 172,26 RR 2d 1731 (1973)).



Ina Report and Order effective September 24,1984, the Commission
eliminated all FCC regulations directed at horse race related broadcasts
and betting advertisements. The Commission cited the infringement such
regulations imposed upon broadcaster’s editorial discretion as one reason
for their elimination. The other compelling reason was the Department of
Justice's opinion that federal statutes proscribing illegal gambling
activities' were sufficient to regulate such broadcast-related activity.
Therefore, the Commission will now look to the Department of Justice to
enforce these statutes which provide authority to prosecute any person
who uses broadcasting to conduct or assist in tht. conduct of an illegal
gambling operation.

Broadcasts involving other sports that have been the focus of gambling
activity, such as dog racing and jai alai, are also free from FCC regulation.
However, as with horse racing broadcasts, they will be closely scrutinized
by the Department of Justice for violations of the above mentioned federal
statutes after elimination of FCC regulations.

Lotteries As Editorial And News Topics

With the passage of the Charity Games Act and Indian Gaming Act, most
lottery information is exempt from the scope of the federal prohibition. In
those limited situations where a lottery may not be exempt, it would still be
likely that a station could carry information about such a non exempt
lottery if such information were of a non-commercial (i.e., news or editorial
comment) nature. A federal court has stated:
""There is a difference between information directly promoting a lottery
and information that is simply ‘news’ of a lottery...\\e are aware that at
times the line drawn may be thin..."" New York State Broadcasters
Association v. United States, 414 F.2d 990,998 (2d Cir. 1969).

During the era where the Federal Communications Commission enforced
the formrerly stringent federal lottery laws, it recognized the nrerit of
allowing full discussion of the policy issues concerning lotteries and the
"human interest’* elements of a news story about, for example, a thrilled
winner of a lottery. Thus, and while it is important on this matter for a
broadcaster to consult an attorney familiar with state lottery laws, it is
likely that a broadcast station’s airing of news or editorial comment about
alottery would not subject the station to prosecution under state law.
Again, consulting an attorney on the scope of any state prohibition is
essential prior to airing such an item

Sample Lotteries And Legal Analyses

The following pages contain a sampling of typical *‘give-away'* plans and
various lottery schemes that raise recurring questions. Although most of
these promotions are now legal under the revised federal ‘aws, the samples
may serve as a useful guide to those broadcasters who must adhere to
tighter state restrictions. Some of the opinions expressed, as to the legality
of broadcasting the cited material, represent past FCC or court decisions.
Where no citations are given, the opinions repressu *‘educated guesses'*

by the NAB Legal Department as to how the FCC or courts would have
reacted in considering the same material. In presenting these samples, NAB
reminds broadcasters to check the laws of their individual states before airing
information about a particular promotion. State law may vary somewhat from
the opinions presented in this section. It is also important to emphasize that
there is no substitute for the advice of an attorney In specific cases. When-
ever any doubts exist as to whether the broadcasting of given meterial

would violate state lottery laws, the advice of an attorney should be obtained.

Lotteries |E{mnsored by Commercial Organizations

Example H: Commercial establishment holds regular bingo games.

Alocal dance hall advertises bingo games every Wednesday and Thursday
night. An admission fee is charged and winners are awarded prizes at the
end of the night. On Saturday and Sunday nights, the hall restricts its

activities to dancing.

Bingo games are considered lotteries because they contain the elements
of prize, chance and consideration. Although the federal rules for broad-
casting information about lotteries have been relaxed, it is the opinion of
the NAB legal staff that the dance hall’s bingo activities could not be adver-
tised over the air. The new federal law exempts fromits lottery prohibitions,
advertisements by commercial establishments of promotions that are
clearly ""occasional and ancillary'* to the primery business of the establish-
ment. The FCC has indicated that an event is not "occasional” if it is held
on adaily basis or at regular intervals (weekly or monthly) so close together
that the event appears to be part of one ongoing promotion or a series of
promotions. In this example, the promotion is an ongoing (weekly) and
major part of the dance hall’s business and neither occasional nor ancillary.

Example #2: Radio station holds lottery drawing at local dance hall.

Aradio station announces it will hold a dance at a local hall at which there
is acover charge. The radio station receives part of the proceeds from the
cover charge. Attendees will be allowed to participate in a drawing for a trip
to the Caribbean that will be awarded to the holder of a winning ticket stub.

All ihree elements of a lottery are present here. A prize is to be awarded,
the drawing represents chance, and the cover charge proceeds represent



consideration. Since this promotion is not a regular, ongoin? activity, or a
primary part of the radio station's business, however, it would fall under
the Charity Games Act's "exceptions" to the criminal code as a promotion
that is "occasional and ancillary" to a commercial organization's primar?/
husiness. The activity, therefore, would not be prohibited under federal law.
The station would, nonetheless, have to check state lottery laws before
participating in or airing information about the promotion.

The Give-Away

Example f/3: Contestant selected by mailing in an entry card.

Cards are distributed free by local merchants ((jno obligation to purchase). A

Berson fills in his or her name and address and mails the card lo a
roadcasting station. A drawing is made, and the station announcer

broadcasts [he name of the person whose card is drawn. If the person calls

the station, he or she wins a prize.

This is not a lottery because the element of consideration is missing. The
time spent listening for one's name to be called is not consideration. Also,
the cost of the postage stamp to submit an entry card "flows" to the
United States Postal Service, not to the promoter of the contest. Therefore,
purchasing a postage stamp is not consideration except in those few
states that do not adhere to the "flow of consideration" analysis.

Purchasing Requirements _
Example f/4: No purchase necessary to enter, must be present to win.

A local supermarket holds a contest which anyone may enter by going to
the store and filling out an entry blank. No purchase is required. The store
announces in the contest rules and in all spots advertising the contest that
adrawing will be held or. the following Friday at 3 P.M. Participants must
be present at the drawing in order to win.

This contest is not a lottery. Visiting the store once to enter and then again
to be present at a drawing is not considered a substantial expenditure of
time and effort and, therefore, is not consideration. However, it is essential
that the time of the drawing be pre-announced and it be held on time. If, in
the above example, the drawing were not held until 4 P.M., thus requiring
participants to remain in the store for a considerable length of time, the
contest would be a lottery. While there is no rule of thumb here, it is the
opinion of the NAB Legal Department |hat consideration would be present
if the drawing were delayed more than a few minutes. Similarly, if the time
of the drawing were not announced, thus requiring participants to make
frequent and/or lengthy visits to the store, the contest would be a lottery.
Licensees should remember that where state and/or federal restrictions
apply they bear the ultimate responsibility, and should take necessary steps
to determine whether or not particular contests are operated as lotteries.

Example f/5: Box tops, wrappers or reasonable facsimiles.

A sponsor plan lo award a prize lo a person to be selected through a
drawing Inorder lo participate, all one need do is write one's name and
address on a hox top or wrapper from the sponsor's product. "Reasonable
facsimiles" may be substituted for the box top or wrapper.

Promotion plans which require box lops or wrappers from Ihe sponsor's
product in order to participate contain Ihe element of consideration, since
a purchase is generally necessary in order lo obtain a box top or wrapper.
However, if part|0|i)at|on requirements permit entries from persons who
send in "reasonable facsimiles" of box tops or wra%)ers, then Ihe element
of consideration may be eliminated. Neither the FCC nor the judiciary has
had occasion to rule on the "reasonable facsimile" of box tops or
wrat?pers, thus ihere is no authoritative answer for broadcasters in this
matter.

The Postal Service, however, has ruled on facsimile questions and is of the
opinion that if Ihe sponsors of a "box top" promotion treat "reasonable
facsimiles” the same as actual box tops, then the element of consideration
is removed. However, what is acceptable as a "reasonable facsimile" is
most important. If all that is required, is printing in block letters, the name
of the product involved, then there is no consideration. If art work is
needed, or purchase of the actual product is a practical necessity in order
lo make a facsimile, then the Postal Service would be of the opinion that
consideration is present.

Example #6: Rules or entry blanks appearing in newspapers or magazines.
A broadcaster airs a promotion for a newspaper advertiser which states:
"Next week marks the beginning of seven weeklg drawings for aone year's
subscription to the Sunday Globe. Look in your Sunday Globe for details."

Promotions sponsored by the publisher of a newspaper or magazine which
encourage a contestant lo purchase the sponsor's newspaper or magazine
in order to obtain an entry blank contain the element of consideration and
are lotteries which would be subject to anv state restrictions. Under the
revised federal law, the airing of such pro. lotions would be okay as long as
they were occasional and ancillary to the publisher’s primary business.

Example f/7: Random drawing for purchases. _

A retail dealer wishes to advertise that at the end of the year a name will be
drawn from among those who have purchased merchandise from her
during the year and that a prize will be awarded.

This appears to be a [otterr. The elements of prize and chance are
apparent. Consideration also is present since an article must have been
purchased in order to win. Hence, the NAB Legal Depadment feels that a



court woulci have little difficulty in finding that this constitutes a lottery.
The Commission had held, under the old law, that the advertising of similar
plans was illegal. inre WrBL Inc. 2 F.C.C. 687 (1936); Metropolitan
Broadcasting Corp. (WMBO), 5 F.C.C. 501 (1938). The advertising of such
plans over the air would likewise be illegal under the new law. According to
an informal FCC opinion, a single promotion that is ongoing throughout
the year is not occasional.

Example #3: Purchasers and nonpurchasers on equal footing.
Grocer A desires to attract new customers and w”hes to advertise that a
prize will be awarded to a lucky number holder selected in a drawing. In
order to partlcg)ate, all one need do is go to the sponsor's store for an
entry blank and drop it in the hopper. However, Grocer A also gives entry
blanks or registration tickets with all purchases.

According to the FCC, this contest would not be a lottery if non purchasing
and purchasing contestants are accorded an approximately equal
opportunity to obtain chances to win. Furthermore, announcements

romoting the contest should adequately describe the availability of such
ree chances and the locations, times and manner in which they may be
obtained. In situations where state restrictions may apply, it isthe
broadcaster's duty to be reasonably certain, that, in fact, a purchase is not
required in order to enter.

Example #9: Free admission duringi an event’s final hour.

A station airs a promotion for a Halloween party to be held at a local
nightclub. Those attending the party would be required to pay a cover
charge during all but the final hour of the event when anyone could enter
for free. People attendlng the party are eligible to win a vacation ina
drawing to be held at midnight. The station will receive a portion of the
proceeds from the cover charge.

Prize and chance are obvious in this promotion. The question is whether
offering free admission dunna the last hour of the party eliminates
consideration. According to the FCC staff, free admission during the last
hour of the event would not eliminate Ihe element of consideration
unless free admission during the last hour of the party was
announced while promoting the party, and those arriving
during the last hour had an equal opportunity to
participate in the drawing. This "reasonably
equal availability" concept would require that
those arriving during the final hour have equal
access to entry blanks for the drawing and
sufficient time before the drawing to deposit
their entries before the winner is selected.

(Of course, under federal law, the promotion would be
acceptable for broadcast whether or not consideration
was present if the event was occasional and ancillary

lo the sponsor's primary business.)

Example #10: Discount or refund received prior to purchase. A record store
wishes to advertise a promotion in which numerous balloons containing
various discount amounts will be d|spla¥ed throughout the store. Persons
visiting the store will be entitled to break a balloon and receive the amount
of the enclosed discount on a subsequent purchase.

This is not a lottery because while prize and chance are present, no con-
sideration is involved. The mere fact that a prize is received in the form of a
discount does not commit that person to make a purchase. Of cours, if the
person were allowed to break the balloon only after making a gurchase or
agreeing to make a purchase, lhe promotion would obviously be a lottery.

Example #11: Discount or refund received after purchase. _ _
A hallpark wishes to advertise that every tenth ticket purchaser will receive
a free baseball bat.

This is a lottery. The elements of prize and consideration are apparent.
Winners are determined by the "chance" of being the tenth in sequence. It
is highly unlikely that a ballpark would go through the trouble of requiring
Ihe ticket seller to call the numbered sequence of purchases. Thus, the
customer’s ability to win a bat is controlled predominantly by chance.

Example #12: Prize to the first 'wenty purchasers. _
A greetln% card shop announces that the first twenty card purchasers will
receive a ball point pen as a prize.

This type of promotion can be risky. An informal FCC staff opinion
indicates that this is not a lottery. Although prize and consideration are

resent, the staff noted that sinCe theoretically, a person could camp out in
ront of the store to ensure that he or she were among the set number of
automatic winners, the element of chance does not predominate. However,
if there were more than one cash register or several entrances to the store,
the element of chance would predominate and a lottery would arise.

Example #13: Refund if secret alarm rings or if receipt has a red star.

A store sets alarm clocks to go off at secret times at various checkout,
stands, The customer being waited on or checked out when the alarm goes
off gets liis or her purchase free.

This, in the opinion of the NAB Legal Department, is a lottery. In order to
participate, a commitment to make a purchase is required. The fact that



those who do not win still receive lull value for their purchase price is
immaterial. The theory behind this is that part of the purchase price is
allocated to Ihe cos! of the promotion plan. The prize element Is obvious
and the "chance" is being at the right spot when the alarm goes off.
Simi_larIK, prizes or discounts awarded to the lucky purchaser whose
receipt hears a red star would constitute a lottery.

Example #14: "Fishing” for discounts, wheel spinning..
Purchase of an automobile valued at $50_0 or more, entitles customers of a
local automobile dealer to “fish" for a prize worth from $1 to $100.

All the elements of a lottery are present. The purchase price of the auto is
consideration. Chance is present because the amount of the prize was
determined by chance. And, of course, prizes are awarded. Folkways
Broadcasting Co., 30 F.C.C. 2d 80,21 RR. 2d 1297 (1971).

This type of promotion has many variations. For example, purchasers
might “spin the wheel" and receive the indicated discount on the price of
merchandise which they have purchased. Under the above ruling, this
would be a lottery since the prizes vary in amount and are not within the
control of the parties. If, however, every purchaser received Ihe same prize,
the promotion would not be a lottery, since the element of chance would
be missing.

Example #15: Stocking l#) on an advertiser's product.
A representative of an advertised product calls at a home, selected at
random, and offers to purchase—at several times the actual value—an?/ of
that product found in the home. If none of the product is found, a smaller
ane is usually given, generally, a sample of the product. Ordinarily, a
roadcasting station's participation is limited to an announcement of |he
plan and advice to consumers tc "stock up." Sometimes more elaborate
coverage is given and calls at various houses are reported.

The key factor in this plan is that a product must be purchased. The plan,
therefore, contains the element of consideration, along with elements of
prize and chance. Consideration is present where, in order to win, persons
are "required to furnish any money or thing of value or are required to have
in their possession any product sold, manufactured, furnished, or
distributed by a sponsor of a program broadcast on the station." 47 C.F.R.
§73.1211ﬁl2}( 988). The NAB Legal Department is of the opinion that this
plan viould constitute a lottery.

Example #16: Possession of a product or correct response required to win.
In addition to the requirement of Example #15 that a consumer must have
in his or her possession at home the product involved, he or she must also

answer the company’s "question of the day." If answered correctly, a prize
IS awarded.

When the need to have a given product is eliminated from this plan, there
IS no consideration and lhe promotion may be broadcast. As in Example
#13 though, the requirement of possession of the advertiser's product
supplies the necessary consideration which makes it a lottery banned from
the air. Although skill may be involved in answering the question, the
r%ndom method of selecting a contestant introduces the element of
chance.

Example #17: Discount or free prize with purchase if customer mentions
advertisement.

Leslie's Auto Works desires to air the following advertisement: "Hurry
down to Leslie’s Auto Works and we'll install a new muffler forthe
unbelievably low price of $49.95. Mention that you heard this ad on station
XXXX and we’'ll give you a free quart of oil."

In the opinion of the NAB Legal Department, this would not be a lottery.
Consideration and prize are present, but chance appears to be missing.
This promotion is structured more like a give-away to attentive listeners
than a random method of selecting winners. Either a customer has heard
about Ihe prize and will remember to tell the mechanic about the
advertisement, or the customer is unaware of the offer.

Competitions Among Clubs _
Example #18: Making purchases to accumulate points. _
Local clubs participate in an awards scheme. From time to time the station
t.oadcasts how many "“club points" can be earned by specific purchases
from local merchants. Clubs accumulate points when their members
Burchase the specified items. AddltlonaIIY, the station penoo_llcaII%/ _
roadcasts the names of club members. If the club member is listening
and calls the station, the club receives more points. At the end of the
contest, the club with the most points wins a prize.

Neither part of this promotional ﬁlan constitutes a lottery.
* Club Members Making Purchases to Garner Points. Although
consideration is present where a club member purchases a product and
the prize element clearly exists, there is no element of chance. The FCC
has stated that chance Is not _Fresent ina "purchase for points" game.
However, to avoid any possibility that chance determines the winner, the
station should broadcast the point standings of the clubs at regular
intervals during the contest ﬁerlod. If the paint standings are not
announced until the end of the contest, the element of uncertainty
might induce parlies to make purchases. In such cases, the final winner
could not be determined solely by human skills or ingenuity. see United



Stales v. Rich, 90 F. Supp. 624 (E.D. lllinois 1950); Folkways
Broadcasting Co., 27 F.C.C. 2d 619, 21 RR. 2d 163 (1971).

* Calling the Station to Earn Points. The desire to listen to the radio with
the h_cgoe that one's name might be announced does not constitute
consideration. Thus, this part of the promotion is not a lottery.

Entry Blank As An Element Of Consideration

Example #19: Cash register receipt as entry blank. _ _
To enter a grocery store contest, persons must sign a cash register receipt
and deposit il in the bin for a subsequent drawing. Advertising spots for
the contest indicate that entrants must sign their cash register receipt and
also state that "no purchase is necessary."

Although the ad states that "no purchase is necessary," it is improbable
that a prospective entrant would realize that a cash register receipt could
be obtained without the necessity of purchase. In instances where there
are slate restrictions on commercial lotteries, or the lotteries are not
exempt under the new federal law, licensees must ensure that
advertisements are free of misleading directions or participation _
requirements which would cause the contest to operate as a lottery. With
this scheme, cryptic messages like "no purchase necessary" and “nothing
Itottbuy" are not adequate to Insulate such a contest from becoming a
ottery.

Exarlnple #20: Label on product as entry blank, entry blank at advertiser's
isplay case. _ _

Entry blanks for a contest are printed on the label of a certain product.
Entry blanks cannot be obtained otherwise. The winning entry will be
determined by a drawing and a prize will be awarded.

dearly, this is a lottery. To enter, a person must purchase the product. The
purchase price is consideration. However, il an advertiser's display case
offered free “tear-off" entry blanks without a purchasing requirement, the
elemeni of consideration would be absent and no lottery would be present.

Example #21: Submission of postcard as entry blank.
Listeners (or viewers) submit a postcard to the station. If the
listener's card is drawn, he or she is called by the station
and asked a question about Ihe program then on
the air. If the correct answer is given, the
listener wins a prize.

This contest is not a lottery. Tne cost of
postage to mail an entry card is not
consideration, nor does the requirement of

listening to the broadcast in order to answer the
contest question constitute consideration.

Example #22: Admission ticket as entry blank.

A movie theater has a "Bank Night" once a week.

Persons who buy a ticket to see the movie that night thereby become
eligible to win a cash prize in a drawing by dropping their names into a
barrel in the lobby.

The NAB Legal Department is of the opinion that this is a lottery, whether
or not a person must be present in order to win. The elements of chance
and prize are obvious. As for consideration, the participants are required to
buy an admission ticket and, thus, they are giving valuable consideration,
which flows to the movie theater. The fact that purchasers receive full
value for their money is immaterial. The purchase price is held to be
consideration on the theory that part of the price of the ticket is allocated
to the chance to partmg)ate in the drawing. Horner v. United States, 147
U.S. 449,12 S.Ct. 409,37 L.Ed. 237 (1893).

Example #23: Bingo card as entry blank. _ _

A card similar to the familiar "bingo" card is made available to the public.
(The usual plan makes it available at the sponsor’s store, or by writing to
the sponsor.) The card lists a number of songs to be broadcast over a
particular é)rogram. The participant listens to the program, identifies the
songs, and then checks them off the card. The first to identify songs falling
in the usual "bingo" pattern telephones the station, announces the correct
answers, and wins a prize. No purchase or entry fee is required.

The plan becomes a lottery only if the effort to secure a card is construed
as “consideration." In view of the definition of "consideration" adopted in
}he Caples Case, it seems unlikely that a court would find the olan to be a
otte.v.

Consideration Flowing From Participant To Promoter*

Example #24: Consideration paid does not benefit sponsor.

The sports news department of a news-talk radio station asks its general
manager to approve the following promotional scheme: "Send us your last
bowling game receipt from any bowling alley. We will have a drawing for a
‘Bowl Across America' vacation. The vacation includes all travel, lodging
and meal expenses for a two-week tour of San Francisco, Cheyenne,
Chicago and New York.”

Prize and chance clearly are present. However, the Commission has ruled
that consideration must flow from the entrant to the contest promoter. In
this example, the radio station is the promoter. The money paid to bowl a
game and receive a receipt flows from the contest participant to the



bowling alley, not to the sponsoring radio station. Thus, the element ol
consideration is absent and the promotion is not a lottery. This broadcaster
also was wise to describe what was to be included in Ihe prize lour, since
the word "vacation” may be vague and misleading.

Example ft25: Admission lees to trade fairs.

The Boater’s Club has rented the local auditorium for its annual "Boat-A-
nama." Display booths are leased to interested merchants. A $3 admission
fee is charged, all the proceeds from which go to the Boater’s Club. The
Happy Oar Boat Supply Shop has purchased display space and wishes lo
advertise a promotion. Any interested "Boat-A-Rama" spectator can visit
the shop's display, fill out a card with no shop purchase necessary, and
perhaps become the lucky winner in a drawing for an island cruise.

This advertisement would be permissible. Although a participant must pay
to gain admission to the "Boat-A-Rama," the admission fee does not flow
to the people who have purchased display space. The admission lee flows
to the Boater's Club and not the Happy Oar Boat Suppiy Shop. The element
of consideration is absent.

Example #26: Effect of co sponsorship on flow of consideration. _
Several youth groups joined ra <s and are the sponsors of a Country Fair.
For a $5 admission fee each spectator receives a box lunch and can visit
the craft booths organized by the different youth organizations. The profits
from the admission fees will be distributed among the various youth clubs.
The "Teenagers to Save Endangered Animals™ Club is holding a drawing. No
purchase or contribution is required and the prize is a natural history digest.

This would be a lottery. Since a portion of the profits from the admission
price flows to the "Teenagers to Save Endangered Animals," the element
of consideration would be present. A licensee would have to check stale
law for possible restrictions on airing such a promotion. The licensee
would also have to find out if the club was a non-profit organization as
defined in section 501 of the federal tax code. ” .ider the revised federal
law, lotteries spunsored by non-profit organizations are exempt from
federal restrictions on airing lottery information.) If the admission fee
profits were not redistributed among the youth clubs, and instead were
donated to another worthy cause, consideration would not be present and
the promotion would not be a lottery.

Eligibility Requirements _ _ _ _
Example #27: Age requirements, possession of driver’s license or social
security card.

A radio station holds a contest for persons over 25 years old who possess
either a driver’s license or social security card. Each entrant must submil a

postcard disclosing his or her driver's license or social security card
number. A card is selected at random, the number is announced and if the
proper listener calls the station, a prize is awarded.

A program of this type was considered by the United States District Court
for the Eastern District of Virginia in 1951, and Ihe court there found that
the program was "not a lottery within the prohibiting statutes of the United
States or the rules promulgated by the Federal Communications
Commission." Capital Broadcasting Co. v. ArlingtonFairfay Broadcasting
Co., 8RR. 2026,2028 (E.D. Va. 195ﬁ. Thus, in this example, the entry

requirements did not constitute consideration.

Example #28: Merchandise club membership. _

Each participant pays $1 a week for thirty weeks into a "merchandise

club.” Once each week a name is drawn, and the person whose name is

drawn receives a $30 merchandise certificate immediately, without further

Bayment, At the end of thirty weeks, all gar_tlmpants whose names have not
een drawn receive a certificate worth $30 in merchandise. The "club” is to

be advertised over the radio.

Il is the opinion of the NAB Legal Department that the lottery elements of
prize, consideration and chance are all present in the plan. The fact that
most participants receive full value for money paid does not remove the
lottery aspects. That is because the amount of consideration necessary to
get back $30 varies by virtue of chance—will a contestant be picked after
only con' buting one, five, or ten dollars?

Broadcasters also should check their state lottery’ ‘aws before_airin?
advertisemems foi a plan such as this one. Further, merchandise clubs
appear to represent a style of promotion long held to constitute an "unfair
method of competition' by Ihe Federal Trade Commission. FTC v. Keppel
&Bio., 291 U.S. 304,54 S.Ct. 423 (1934).

Most civic club membership dues, would not constitute consideration and
i:ould be used as an eligibility requirement under the revised federal lottery
aws.

Example #29: Showing a credit balance.
A local store conducts a drawing from among the names of those persons
who show a credit balance at the end of each month. The winner is

awarded a prize.

This is a lottory. Maintaining a credit balance is consideration because a
purchase is required to be eligible to win. Also, the fact that this is a
continuous (every month) promotion, makes is unacceptable for airing
under Federal law.



Example #30: Possession ol a credit card.
A clothing store is conducting a drawing in which only customers
possessing the store’s credit card may enter.

A broadcaster in an area with stringent state lottery taws must scrutinize
the requirements for obtaining a credit card to be certain that a purchase,
membership fee, or substantial time and effort is not required in order to
acquire the credit card. The FCC has determined for example, that the
requirement of disclosing considerable personal credit information is
consideration. However, If the prospective entrant is required to fill out a
sample form, but no purchase Is necessary, it would appear that the
element of consideration would be absent. Since the one time drawing is
an occasional promotion, the presence or absence of consideration is
irrelevant under the revised federal law, because references to events that
are occasional and ancillary to a commercial organizations business are
acceptable over the air.

Example #31: Cashing checks. _

A local store holds a weekly drawing from the names of parties who have
cashed wage or payroll checks there during the preceding week. A prize is
awarded to the winner. No fee is charged for cashing the check, and the
participant is not required to make a purchase at the store.

In the opinion of the NAB Legal Department, this is not a lottery since

consideration is not present. A person may cash his or her check and leave.

No consideration flows form the person cashing the check to the store.

Examﬁ!e #32: Possession of a savings/checking account.
A banking institution wants to advertise a promotion in which each 24-hour
ATM banking deposit serves as an entry in a drawing for a Caribbean trip.

This constitutes a lottery. The Commission has ruled that depositing
money into a bank for an indeterminate period of time is something of
value, and constitutes consideration. The drawing and trip constitute the
other elements of a lottery: chance and prize. in re Lottery Broadcasts
Involving Savings Accounts, 65 F.C.C. 2d 870,39 R.R. 2d 1285 (1977).
However, consideration may be removed if the bank allows non-account
holders to participate, for example, through use of a demonstration ATM
card. Also, because the contest is occasional, promotional and ancillary to
the bank's primary business, it likely would not be barred from broadcast

under the revised federal law. But, licensees should check relevant state law.

Winner Determined By Skill Rather Than Chance

Example #33: Besl slogan, best jingle, best name. _

A dog food company offers two contests. One winner will be selected who
submits the best name for the basset hound appearing in its commercials.

Another winner will be chosen for writing the best limerick on "Why My
Pooch Likes Bowser Bisquits." Each entrant must pjrchase a box of
biscuits to enter. The prize for each contest is $500 worth of dog food and
grooming supplies.

If these contests are judged impartially on their merits, rather than by
chance, they do not appear to be Iotieries, even though the purchase of
some product is required to participate. The elements of prize,
consideration and chance must be present. In these contests, skill and not
chance is involved. Although prize and consideration are present, the third
element is missing, therefore, no lottery exists.

Tie-Breaking Procedures. In a speech made to broadcasters in 1949, the
Solicitor of the Post Office Department emphasized that caution must be
exercised to keep this kind of contest within the law, remarking that, “even
in such a contest involving skill, if a tie is possible, such as in ‘best-name’
and 'best-slogan’ competitions, and consideration is required from
contestants, It is necessary to include a rule that a prize identical with the
one tied for will be awarded to each tying contestant in order to make such
a contest acceptable. Otherwise, the possibility of two or more being tied
for one or more of the ﬁnzes makes the amount of the prize indeterminate
in advance, and, thus the element of chance enters into the contest...”
Note also that ties may not be broken by awarding ths prize to the ent%
bearing the earliest postmark. Such a contest rule may well introduce the
element of chance.

Illustrating another possible pitfall in “best” contests, the Solicitor
described a best-slogan contest wherein 8,000 entries were received in the
last two hours of the contest, and the announcement of the winner was
made exactly one hour after the closing time. Linder such circumstances, it
seems more than likely that chance supplanted skill as the means of
selecting the winner.

Additionally, the Postal Service is of the opinion that chance is involved in
contests when the judges take into consideration factors not disclosed to
contestants. For example, ina "best-name" contest, if the judges give
extra points to persons explaining their entry, but this is not disclosed to
all contestants, the factor of skill Is defeated and the element of chance is
introduced. Remember, however, if the contest is promotional, occasional
and ancillary to a commercial organization’s primary business, under the
revised federal law, it is not barred from the air. But, remember to check

state law.

Example #34: Treasure hunts, word puzzles. o
A money draft is hidden in the township of Tamarack. To be eligible to
compete, a contestant must purchase the sponsor's product which



con'ains a list of helpful clues. Other clues are broadcast over the air
which aid the contestant in deciphering Ihe puzzle.

Although the elements of prize and consideration are present, if a
successful search actually would require a good measure of skill, the
Iel?tment of chance would seem to be eliminated and there would be no
ottery.

Example f/35: Most sales.
A publishing company advertises that anr person who sells the greatest
number of subscriptions to a certain publication during a specific period
wins a vacation to Miami.

According to an informal FCC staff ruling, this would not be a lottery. Even
though the purchase of a subscription is necessary, the entrant need not
make a purchase, and sale of subscriptions depends not on chance, but on
t.ie entrant's salesmanship.

Example /36 Beautiful baby pageant.

A photography studio wishes to broadcast its "Cupid Cutie Contest.” To.
enter, a parent must pay $15 to have several photographs of his or her child
taken in different poses. A panel of professional photographers will judge
the photographs on the basis of facial expression, personality and poise of
the child. The winning child will receive a $200 college scholarship.

It is the opinion of the NAB Legal Department that this would not be a
lottery, so_lont_:i as the judging criteria are spelled out clearly in advance,
and are faithfully adhered to by the judging panel. However, if the judging
gwdelmes were fuzzy, or the judges were slipshod in discharging their

uties, the element of chance would be present and, in conjunction with
the elements of consideration and prize, a lottery would exist.

Example #37: Dance competition.
The Blue Goose Disco Palace wishes to broadcast a dance competition
advertisement. Each entrant would be required to pay a $5 entry fee. The
prize is $100 and a ?uest appearance on a local TV show. The competition
is judged solely on the basis of "audience reaction," whichever
ancing couple receives the most enthusiastic round of
applause wins.

Prize and consideration clearly exist, but it is
unclear whether skill or chance determines the
outcome of the competition. Since one couple
could "stack" the audience by inviting
numerous friends to act as a cheering squad,
the most "skilled" couple may fail to prevail.
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On the other hand, stacking the audience may involve

skill, and not chance! Thus, a broadcaster located in a

state wheie lotteries or the advertisement of lotteries

is prohibited, may be treading on thin ice by broad-

casting such a competition. 8f the contest Is not _
occasional, but run every week by the disco palace, a possible federal
violation may exist as well.)

If the dancers were evaluated according to objective criteria (precision ol
movement, difficulty of steps, apparel choice) by a judge or panel of judges,
the element of chance would be eliminated. The judges do not have to be
B_rofe_ssmnal dancers or teachers, but they should not have a predetermined

ias in favor of particular contestants. In addition, the judging criteria
should be articulated to participants in advance of the competition.

Example #38: Video games. . _

A local video arcade wants to publicize a "Dragonslayer Tournament," in
which the participant with the highest score wins a mini-bike. Each
participant must pay 25 cents per game, and is limited to a certain number
of games.

Although video games depend on chance to a certain degree, an informal
FCC staff ruling has held that video ?ames are predominately games of
skill. This promotion would not be a lottery.

Example #39: Poker tournaments. _ o

A church advertises a poker tournament to raise money for its building
fund. It charges $5 for admission, and each piayer gets 20 tokens to start.
Each participant plays until his or her tokens are exhausted. At Ihe end of
the evening, the player with the most tokens wins $100. The church will
use part of the revenue to pay the winner.

It is the opinion of the NAB Legal Department that this is an elimination
tournament based on skill, and not a lottery. Although a single poker fgame
would be considered a lottery, this tournament consists of a series 0
poker games to determine the best poker player. Information about the
church'’s fundraiser, in this instance, could be broadcast.

Under the revised federal law, this contest would not be a problem because
g(;omotlons sponsored by non-profit or?anlzatlons, as defined by section

1 of the federal tax code (the church for example), are exempt from lhe
federal prohibitions on broadcasting lottery information.

Guessing Contests _
Example #40: Guessing the number of beans, scores of sporting events’,

amount of money collected during a charity fund drive.
A prize is to be awarded to ti.3 person guessing most closely the number
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of beans inaquarl jar, Ihe score of the championship high school
volleyball game, Ihe amount of money collected for the Cancer Drive, or the
nurrbﬁr of votes cast in aspecial election. The contest is to be advertised
over the air.

Whether the contests of this type amount to lotteries will depend upon
whether or not consideration is required to participate. If some product
must be bought, an admission purchased, a toll call made, etc., the courts
will probably find consideration to be present.

It has been contended, unsuccessfully, that such contests involve skill
rather than chance, and hence, should not be considered lotteries. A
number of coud decisions have held that, although knowledge of the
subject matter, or skill in mathematics might enable one to make a close
approximation of the answer, determining the exact number is impossible
and must depend upon guesswork, another word for cho-'oe See cases
collected in United States v. Rich, 90 F. Supp. 624,629 (ED. lllinois 1950).

Example #41: Guessing weights and measures.

Agasoline station offers a free road atlas to any customer who can guess,
vvitrkmin one tenth of a gallon, how much gas it will take to fill up his or her
fan

Inthe opinion of the NAB Legal Department, this plan is a lottery. The prize
is a free road atlas. Aguess necessary inorder to win is the chance.
Guessing the amount of gas is no different than guessing the number of
beans in a jar which, as noted in Example #40, is still chance, even though
amathematician could perhaps calculate the amount of gas needed. This
does not change the guess into an exercise of skill. The existence of
chance must be considered from the standpoint of whether the averaae
person must rely on chance to win. The *‘consideration™ in this plan is"the
commitment to make a purchase. The fact that full value is received for the
purchase price by losers is immaterial. Broadcasters should check state
lottery laws before airing this promotion. (If the promotion is **occasional,”
its okay under the revised Federal law)

Answer The Question And Win

Example #42: Exceptionally difficult questions may constitute chance.
The House of Exotic Fish wishes to broadcast the following announce-
ment: ""Bvery purchaser will be entitled to a $20 gift certificate if he or she
can correctly answer two questions.”

The House of Exotic Fish asks questions such as: (1) "\Whet is the average
number of scales on a piranha?"* (2) "WWhat is the respiratory rate per hour
of an angel fish?"* The contestant is not afforded an opportunity to
research the answers to the questions.

At first glance, this might be considered a contest involving skill rather
than chance, due to the difficult nature of the questions involved. However,
these questions are so obscure, that they constitute a guessing contest
and the element of chance outweighs the participant’s skill in analyzing
the queries. Since purchase is required, and a gift certificate is offered, all
three elements of a lottery are present. However, if the contestant were
permitted to research the questions before answering, skill rather than
chance would be present, and no lottery would exist.

Example #43: Entrants selected at random.

Persons selected at random from the telephone directory are called and
awarded $5 if they can answer two questions correctly while on the air.D
Familiarity with the sponsor's product is not necessary inorder to correctly
respond to the questions.

The random selection process and the $5 gift constitute chance and prize.
However, this plan is not a lottery since so little effort is required towin a
prize that it may be said that no consideration is present.

Notice that in this example, even if the questions posed required the
participant to respond on the basis of persona! skill, rather than by
guessing (as in the previous example), the element of chance would still be
present due to the random method of selecting the entrants froma
telephone directory. However, since a purchase is not required, once again,
the element of consideration would be absent.

Example #44: Value of prize determined by chance.

BEvery person who visits Noah's Hot House and makes a purchase is asked
two questions while the purchase is p'aced in a bag. The ability to answer
the questions is based on the participant’s skill: (1) *WWho was the Vice
President of the United States in 1960?"" (2) "What is the largest lake in
California?"* If the purchaser answers both questions correctly, he or she is
entitled to pick a gift certificate from the grab bag ranging invalue from
$1-$10.

Initially, it might appear that the element of chance is lacking since the
questions test the participant's skill. However, since the value of the grab
bag items ranges anywhere between $1-$10, the amount of the prize is
determined by chance. Thus, all three elements of a lottery are present.

One simple way to cure the lottery element of this promotion is to have one
uniform prize (e.g., a percentage discount) for all entrants who successfully
answer the question. If one type of prize is awarded to all who qualify on

the basis of skill in fielding questions, the element of chance is eliminated.

There is no FCC ruling which authoritatively states that offering prizes of
similar cash value (such as a grab bag containing felt tip pens, small note



pads, or boxes of paPer clips) is sufficient lo eliminate chance, orifitis
necessary to offer all participants identical prizes (red coffee mugs). This is

another hazgl area of the lotten/ law and a broadcaster would be prudent to
contact an attorney.

Substantial Time And Effort As A Form Of Consideration

Example #45: Visiting promoter’s place of business.

Numbered sligs are made available to the public by a store. A purchase is
not required, but the store must be entered to obtain the slip. A drawing is
held and the number drawn is announced over the radio. If the person
holding the properly numbered slip is listening, a prize is awarded.

Under the caples decision, the requirement of entering the store would not
appear to constitute consideration and, thus, the "give-away" is not a lottery.

Listening for one's name to be called is not consideration under Ihe ABcC case.

Example #46: Substantial hardship in visiting promoter’s place of business.
A local real estate develo(g)er_wmhes to promote his new development in an
isolated mountain area 80 miles from the city by holding a diawing and
awarding one of the lots to the winner. Participants would be required lo
visit the development to fill out an entry form. Only four-wheel drive
vehicles would be capable of making a safe journey to the site.

This is a gray area of the lottery law. Although no purchase would be
required, it is the opinion of the NAB Legal Department that travelling 80
miles to the site of the development through rough terrain would amount
to a substantial expenditure of time and effort on the part of the
contestant. Therefore, it would appear that consideration would be
present. However, it should be noted that no hard and fast rule can define
exactly how many miles or what type of external factors would constitute
substantial hardship to the participant. The broadcaster should contact an
attorney when in doubt. But, remember, if the event is, promotional,
occasional and ancillary to lhe developer's primary business, airin
information about the event would be acceptable under the revised federal
law. Don't forget, however, to check the relevant state law.

Example #47: Test drive as consideration.

In order to participate in Lefty's “Buy-A-Wreck" promotion, individuals are
required to visit Lefty's showroom and test drive a used car. After the test
drive, the participant is entitled to spin the "Wheel of Gifts." There is no
obligation to buy a "wreck," but a test drive is mandatory.

Atest drive of an automobile with a salesperson present in the car for at
least some of the time, constitutes consideration. Since the "Wheel of

Gifts" furnishes the elements ol prize and chance, all three lottery
elements are present.

Las Ve?as Nights, Monte Carlo Nights, Casinos
Example #48: Las Vegas Nights. _ _
A "Las Vegas N;ght™is being promoted by the American Cancer Society,
and is to be conducted as follows: N _
* Prior to entering the premises, participants are required to make
monetary “contributions™ in exchange for admission and “play money.
« Participants use this "play money" to play "games of chance"
(gamble) and win or lose “play money." . .
« At the conclusion of the gambling,” participants who have "play
money" may take part in an auction of merchandise donated by local
area merchants, _ _
* The highest bidder purchases the items up for auction.
* The "play money" is used to pay for items won at the auction.
* The "play money" is not redeemable for cash.

All the essential legal elements of a lottery will be present in the actual
operation of “Las Vegas Night." The element of prize apparently will be
present since winners may participate in an auction and bid on and purchase
a "thing of value." (The fact that prizes are donated by merchants does not
make them valueless and is wreleva_nt.E)The element of chance apparently
will be present since participants will be engaging in "games of chance'
%gnambllng), the results of which will Determine whether prizes can be won.

e element of consideration apparently will be present, inasmuch as
persons will be required to pay money to the promoter, the American Cancer
Society or its local chapter, in order to participate. Although broadcasting
promotions of lotteries undertaken for charitable causes are now permissible
under federal law, broadcasters should check state lottery laws to determine
if any state restrictions are violated by airing such promotional information.

Large gambling houses have been permitted to broadcast advertisements
pertaining to their restaurant and catering services and the names of
celebrities currently providing entertainment in the casinos. If a local
organization is sponsoring an extensive "Mardi Gras Night," with
numerous food facilities, amusement rides and a substantial amount of
entertainment, in addition to gambling tables, an advertisement restricted
lo the non-gambling activities (dining fare, thrill rides and entertainment)
would be permissible in most instances. However, if only a 15-minute
magic show and a cold sandwich booth were offered, an advertisement
urging people to attend an “exciting social event" might be impermissible
in states prohibiting lotteries or thelr advertisements since it would simply
be a thinly veiled way of promoting a lottery.

Example #49: “Donations” to participate. L _
A church hosts poker games weekly. To play, participants are not lequired to

pay any money. However, at the door, there is a sign requesting donations.



Itis the Oﬂinion of the NAB Legal Department that this is a lottery. The fact
that the church asks for donations is controlling. Even though no one is
required to give money, one may feel morally obligated to contribute
money to participate in the games. Again, under the revised federal law, if
the church was qualified under section 501 of the federal tax code, there
would be no federal violation for airing this promotion. Remember,
however, to check relevant state law.

Example #50: No participation fee, refreshments sold. _
The same facts as in Example #49, except the church, instead of asking for
donations, charges $1 for each beverage served.

In this example, it seems unlikely that one would feel obligated to

{)urchase a beverage in order to participate in the poker game. Therefore,
his would nci constitute a lottery.

Example #51: Bus trip to casino. _

Abus company wishes to broadcast the following ad: "Hop aboard the
‘Casino Riders Bus Line’ for a trip to Atlantic City for a day of fun at the
‘Apex Hotel and Casino’ which has the finest food and floor shows on the
boardwalk." The word casino is a part of the actual name of both the bus
line and the hotel.

Broadcasting information about casino gambling is still prohibited by
federal law. However, where the word "casino” is a part of the actual name
of a hotel or organization, as it is in this example, it may be included in
broadcast advertising. Non-gambling activities of the hotels and casinos
(such as floor shows and restaurants) may also be advertised.

Example #52: Reference made to gambling activities. o

The same facts as example #51, except the following information is _
included. "Each bus rider will receive chips worth $20 which can be used in
the casino slot machines or gambling activity of your choice.”

In this example, there is a direct reference to the gambling activities at the
hotel. This ad violates the federal criminal code as well as FCC regulations.
A licensee airing this ad would be subject to prosecution D;(_the
Department of Justice, and fines and/or revocation of license by

the Commission,

Radio And Television Auctions
Example #53: “Auction dollars" to bid for prizes.
A local merchant gives each customer
"auction dollars" in a face amount equal to
the value of goods purchased. The “auction
dollars” are then used to bid for prizes

offered by the merchant, the highest amount of
“auction dollars" bid taking the various prizes, The
auction may be conducted over radio or TV and bids
taken by phone, or the auction may merely be _
advertised by radio or TV. A variation of this format is
for the bidding to be in terms of box tops, wrappers, etc.

The auction format, to date, has not been formally ruled on by the FCC, the
courts, or the Postal Service.

Prize and consideration (here, the requirement that merchandise be
purchased) are certainly present. There is doubt as to the presence of
chance, the third element necessary to make the lottery. Ordinarily,
merchandise awarded to the highest bidder is not considered to be
awarded by chance. However, whether or not chance is present depends
on the specific rules giovernln the auction. For example, in the case of ties
for hl(?h bids, if the rules call for a drawin among?]_the high bidders, chance
would be piesent. On the other hand, if all of the high bidders are allowed
to receive a duplicate of the prize bid upon, chance would not be present.

Charities

Example #54: All Proceeds_go to char_it%/. o _
Charity Bingo. A local service club wishes to advertise its weekly "bingo"
games over the air. All proceeds go to charity. There is a $1 admission fee.

The game of bintgo and its many variations are held to be lotteries within
the meaning of federal law, if one is required to pay in order to participate.
If the local service club is considered a "not-for-profit organization," as
defined in the Charity Games Act, ads for the weekly bingo names will be
allowable under federal law, However, the games would still be subject to

any applicable state restrictions.

Example #55: Commercial establishment leases space for charity bingo.

A local catering hall leases its premises for a flat fee to a non-profit ~

charitable organization foronce-a-week charlt% bingo games. An admission

}Ence of $5 is charged and all proceeds go to the non-profit organization.
he organization wishes to advertise the games on local radio stations.

Under the Charity Games Act, commercial organizations may onl

advertise lottery promotions that are "occasional.” In this example,
however, although the games are regular, once-a-week events, it is the non-
profit organization that wishes to sponsor and advertise the activities. The
catering hall is merely being used as a place to hold the events. It would,
therefore, be legal, under federal law, to advertise these games. This would
not be the case, however, if the catering hall were receiving, instead of an
agreed upon lease fee, some of the pioceeds from the games. In that



instance the hall could be viewed as sponsoring an ongoing lottery activity.
,]Q\%vertﬂslmg information about such ongoing activities Is prohibited under
ederal law.

Example 11s6: "Las Vegas Night."

Arestaurant hosts "Vegas Night" every first Thursday ol the month. It sells
admission tickets for $60 each. Once inside, participants are given play
money with which to gamble. During the evening, a drawing is held. The
winner receives $1,000. There are other monetary prizes as well. Aside from

Lkr\]% rrint}(l)ney set aside for the prizes and operating costs, the proceeds go lo

In the opinion of (he NAB Legal Department, although some of the

roceeds go to charity, promotions such as this are considered to be
lotteries because the use of part of the proceeds to cover sponsor’s costs,
is consideration flowing lo the promoter of the event. Licensees also are
urged to consult with their attorneys about how this item would be handled
under state law.

Example 1157: Prize in the form of a charity contribution.

A company holds a contest in which the prize is a cash donation in the
winner's name to a charity designated by the winner. Entry blanks can be
obtained only through purchase of the company’s product. The winner will
be determined by drawing.

This is one of the rare cases in which it is difficuZ Ermine if there isa
prize. However, the right to designate which chan, - “tves the prize
money, along with the benefit of having one's nam +associated with the
donation, is sufficiently valuable to the winner to constitute a prize. In
addition, the winner would receive "something of value" if he or she could
claim a tax deduction for the donation. Therefore, this contest is a lottery.

Endless Chain Purchasing Schemes, Pyramid Clubs, Chain Letters

Example ff58: Endless chain schemes.

An "endless chain" marketing scheme operates as follows: the purchaser

buys not only the product, but also the right to sell the product and receive

commissions upon his or her own sales and sales made by those who have

gurchased from him or her and subsequent vendees on down the chain.
hould a broadcaster air such a plan?

The Postal Service has considered various “chain letters" and "pyramid
club" schemes to be lotteries. Since the "endless chain™ scheme is very
similar, it would also seem to be a lottery. The commissions received are
considered to be Ihe prize. The purchase price of the item is consideration.
Chance is J)resent in the scheme because the amount of the prize is
determined by chance. The amount of commission received depends upon

conditions which the purchaser may not be able to control. See Public
Clearing House v, Coyne, 194 U.S. 497,48 L.Ed. 1092 (1904). Also, such
advertisements run the risk of being misleading or deceptive since they
may imply the participant will accumulate a substantial amount of money
when, in fact, this cannot be promised.

News Stories And Editorials Concerning Lotteries

Exampie #59: News report that ﬁromotes_ a non-state-operated lottery.

A station wishes to broadcast the following news report: "The winning lottery
ticket was drawn at the Cherry Hill Shopping Mall, witnessed by the Governor
and other state and local officials. The top prize winner was John Doe."

Its possible, under state law, that this announcement would not be
considered newsworthy because only persons holding tickets in the lottery
would be interested in the announcement of just the name alone.

Example #60: Broadcasting winner names and numbers of non-state-
operated lot' ies. _ ) o
Abroadcast. Alishes to broadcast a wire service report of the winnin
number and the name of the winner of the lottery. The proposed broadcast

would last only a few seconds.

This is not a bona fide "human interest" story profiling the lucky winner.
The fact that wire services treat the information as newsworthy does not
make it news if the information is used to promote a lottery. The court has
drawn a distinction between information directly promoting a lottery and
information that is simply news of a lottery. New York Slate Broadcaster's
Association v. United States, 414 F. 2d 990,998 (2d Cir 1969). In the limited
instances where a private (non-state operated nor operated by a charitable
organization) lottery will not be exempt from federal prohibition under the
revised federal lottery law, a station could still carry information about
such a lottery if the information were of a news or editorial nature. It is also
I|keIY that a station's airing of news or editorial comment about a lottery
would not subject the station to prosecution under state law. Itis
essential, however, to consult an attorney regarding any state restrictions

prior to airing such an item.

Example #61: Human interest stories on non-state-operated lotteries.
An individual who resides in the station’s service area has won $50,000 in a
|ottery. The station wishes to interview the winner asking about how he or
she will spend the money, how it has affected his or her life, etc. The
station will air the interview during its regular newscast on a day following

the drawing.

Even for non-exempt lotteries, this broadcast would be legal under federal
law. Interviews with winners are permitted, except where by their repetition
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or airing in non-newscasts it is clear they are shams to promote the lottery.
Again, however, a station should consult with an attorney about state
prohibitions before broadcasting the spot

Example fl62: Use of interview as a promotional sham.

In the above situation, the station broadcasts a brief excerpt from lhe
interview at brief intervals throughout the day during the time lottery
tickets are being sold for the next lottery. This is not a state-operated
lottery, and <he excerpts are not broadcast as part of a newscast.

Although interviews with winners are permitted, they may not be used as
promotional devices where airing such lottery information is prohibited by
state law or is not-exempt under federal law. Clearly, seeing and/or hearing
a "happy winner" of a previous lottery would encourage the public to
participate in the upcoming lottery.

As in lhe examples above, consultation with an attorney on state
restrictions is advised.

Example #63: Editorial in support of or against establishing a state lottery.
The hypothetical state of New Wave has legislation pending which would
Create a state-operated lottery. A radio station airs an editorial which
discusses the public policy arguments in favor of the legislation.

Such an editorial would be legal. The FCC does not want to inhibit the free
exercise of public debate on topics of concern to a community, such as the
establishment of a state lottery.

Indian Games _

Example 164: Indian games run by third Barty

A local broadcaster wishes to advertise |nﬂ$ games that are conducted
each week on the local Indian reservation. The games are operated by a
non-Indian commercial organization, which has contracted with the Indian
tribe to set up and run the activity.

If an Indian tribe itself runs an ongoing bingo or similar game, it is a valid
activity under the Indian Gamln? ct and unless there are state
restrictions, it can generally be advertised. Where a third-party
contractor runs the games, as in this case, the games may not
be advertised unless or until the contract between the
Indian tribe and the third-party has been approved
by the Secretary of the Interior or approval of the
games is ?lve_n by the Indian Commission. In
addition, Indian games, whether third-party or
not. must be allowable under state law before
they can be conducted, let alone advertised.

Example ff65: Indian games consisting of casino
ambling
he samie facts as example /64 except for the
following. In addition to the bingo games, there is
weekly "casino night" which consists of slot
machines and roulette.

Casino gambling is not included in the class of Indian games (Class I[{)
which, under the Indian Gaming Regulatory Act, now generally is eligible
for broadcast advertlsmgf under the terms of the Act. Casino gambling falls
under a separate class of games (Class If) that will only be lawful if the
Secretary of the Interior approves a tribe-state compact. Once such a
compact is approved, broadcasters are free to advertise the casino games
authorized by tribal authorities. However, advertising non-Indian casino
gambling over the air would still be prohibited under the Charity Games

Act.
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