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A m e n d m e n t  to  t h i s  s e c t i o n  f u r t h e r  d e s c r i b e s  t h o s e  s i t u a t i o n s  in  w h i c h  t h e s e  
t y p e s  o f  c o u r t  o r d e r s  m a y  b e  s o u g h t .

S e c t io n  6 1 .  A S  2 1 . 7 8 . 0 4 0 .  G r o u n d s  fo r  R e h a b i l i t a t i o n  
P a g e  5 4 .  l in e  18 to  p a g e  5 5 .  l in e  8 .

In  a d d i t i o n  to  t h e  1 0  g r o u n d s  o n  w h i c h  t h e  d i r e c t o r  m a y  s e e k  a n  o r d e r  o f
r e h a b i l i t a t i o n  u n d e r  A S  2 1 . 7 8 ,  f o u r  n e w  g r o u n d s  a r c  a d d e d  b y  t h e
a m e n d m e n t s  to  t h i s  s e c t i o n .  T h e  n e w  g r o u n d s  a r e  a s  fo llow s:

1. a n  i n s u r e r  f a i l s  to  r e m o v e  a n  o f f ice r  f o u n d ,  a f t e r  h e a r i n g ,  to  b e  d i s h o n e s t
o r  u n t r u s t w o r t h y ;

2 . i f  t h e  i n s u r e r  f a i l s  to  m a k e  a v a i l a b l e  r e c o r d s  o f  i t s  t r a n s a c t i o n s  fo r  
e x a m i n a t i o n ;

3 . i f  a n  i n s u r e r  h a s  w i t h i n  f o u r  y e a r s  w i l l fu l ly  v io l a t e d  i t s  c h a r t e r  o r  b y l a w s ,  
a n y  A l a s k a  i n s u r a n c e  la w ,  o r  a n y  v a l id  o r d e r  f r o m  t h e  d i r e c to r ;  a n d

4. i f  a i i  i n s u r e r  h a s  fa i led  to  file a n y  r e q u i r e d  f i n a n c i a l  s t a t e m e n t  o r  r e p o r t .

B e c a u s e  t h e  g r o u n d s  f o r  l i q u i d a t i o n  f o u n d  i n  A S  2 1 . 7 8 . 0 5 0  i n c l u d e ,  b y  
r e f e r e n c e  to  A S  2 1 . 7 8 . 0 4 0 ,  t h e  s a m e  g r o u n d s  a s  a r e  a v a i l a b l e  f o r  r e h a b i l i t a t i o n ,  
t h e  a b o v e  n e w  g r o u n d s  a r e  a l s o  e s t a b l i s h e d  f o r  c o m m e n c i n g  a  l i q u i d a t i o n  
p r o c e e d i n g .

S e c t i o n  6 2 .  A S  2 1 . 7 8 .0 4 0 ( b ) .  G r o u n d s  fo r  R e h a b i l i t a t i o n  
P a g e  5 5 ,  l i n e s  9  - 2 8 .

In  a d d i t i o n  to  t h e  n e w  g r o u n d s  d e s c r i b e d  in  t h e  l a s t  S e c t i o n ,  a d d i t i o n a l  
g r o u n d s  a r e  a d d e d  r e l a t i n g  to  c r i m i n a l  a c t i v i t i e s  i m p a c t i n g  t h e  i n s u r e r .  T h e s e  
a r e :  o n  w h i c h  t h e  d i r e c t o r  m a y  s e e k  a n  o r d e r  o f  r e h a b i l i t a t i o n  u n d e r  A S  2 1 .7 S ,  
f o u r  n e w  g r o u n d s  a r e  a d d e d  b y  t h e  a m e n d m e n t s  to  t h i s  s e c t i o n .  T h e  n e w  
g r o u n d s  a r e  a s  fo llow s:

1. t h e  o c c u r r e n c e  o f  f r a u d  w h i c h  e n d a n g e r s  t h e  i n s u r e r ' s  a s s e t s ;

2 . c o n t r o l  o f  a n  i n s u r e r  i s  b y  a  p e r s o n  f o u n d ,  a f t e r  h e a r i n g ,  to  b e  
u n t r u s t w o r t h y ;  a n d ,

3 .  i f  a n  o f f i c e r  h a s  r e f u s e d  to  b e  e x a m i n e d  u n d e r  o a t h  c o n c e r n i n g  a n  
e x a m i n a t i o n  o f  t h e  i n s u r e r .

B e c a u s e  t h e  g r o u n d s  fo r  l i q u i d a t i o n  f o u n d  i n  A S  2 1 . 7 8 . 0 5 0  i n c l u d e ,  b y  
r e f e r e n c e  to  A S  2 1 . 7 8 . 0 4 0 ,  t h e  s a m e  g r o u n d s  a s  a r e  a v a i l a b l e  fo r  r e h a b i l i t a t i o n .
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t h e  a b o v e  n e w  g r o u n d s  a r e  a l s o  e s t a b l i s h e d  fo r  c o m m e n c i n g  a  l i q u i d a t i o n  
p r o c e e d i n g .

S e c t io n  6 3 .  A S  2 1 . 7 8 . 0 9 0 .  O r d e r  o f  R e h a b i l i t a t i o n  
P a g e  5 5 .  l in e  2 9  to  p a g e  5 6 .  l in e  2 8 .

A m e n d m e n t  to  t h i s  s e c t i o n  a d d s  n e w  s u b s e c t i o n s  p e r t a i n i n g  to  a n  o r d e r  o f  
r e h a b i l i t a t i o n  a n d  i t s  e f f e c t .  A n  o r d e r  o f  r e h a b i l i t a t i o n  s t o p s  a n y  l e g a l  
p r o c e e d i n g  a g a i n s t  a n  i n s u r e r  f o r  9 0  d a y s  a n d  p u t s  o n  h o ld  a n y  s t a t u t e  o f  
l i m i t a t i o n  t i m e  l im i t  fo r  a  le g a l  a c t i o n  w h i c h  a n  i n s u r e r  m i g h t  t a k e  fo r  6 0  d a y s .  
T h i s  s e c t i o n  n o w  m a k e s  i t  c l e a r  t h a t  a n y  g u a r a n t e e  a s s o c i a t i o n  m a y  i n t e r v e n e  
in  a  r e h a b i l i t a t i o n  p r o c e e d i n g  i f  t h e  a s s o c i a t i o n  i s  r e q u i r e d  to  a c t  t h e  r e s u l t  o f  
t h e  e n t r y  o f  a n  o r d e r  o f  r e h a b i l i t a t i o n .  T h e  r e c e i v e r  is  r e q u i r e d  to  p r o v id e  
p e r i o d i c  a c c o u n t i n g s  to  t Ne c o u r t  o f  t h e  c o n d i t i o n  o f  t h e  i n s u r e r  i n  
r e h a b i l i t a t i o n .

S e c t io n  6 4 .  A S  2 1 . 7 8 . 1 0 0 .  O r d e r  o f  L iq u id a t io n .  D o m e s t i c  I n s u r e r s  
P a g e  5 6 .  l in e  2 9  to  p a g e  5 9 .  l in e  9 .

N ew  s u b s e c t i o n s  p e r t a i n i n g  to  a n  o r d e r  o f  l i q u i d a t i o n  a n d  i t s  e f f e c t  a r e  a d d e d  
to  t h e  s e c t i o n .  L i q u i d a t i o n  o r d e r s  a r e  r e q u i r e d  to  c a l l  fo r  s p e c i f i e d  p e r i o d i c  
a c c o u n t i n g s  to  t h e  c o u r t  o f  t h e  a f f a i r s  o f  a n  i n s u r e r  b e i n g  l i q u i d a t e d .  O r d e r s  o f  
l i q u i d a t i o n  a r e  r e q u i r e d  to  c o n t a i n  p r o v i s i o n s  f o r  t h e  t e r m i n a t i o n  o r  
c o n t i n u a t i o n  i n  fo rc e  o f  a l l  i n s u r a n c e  c o n t r a c t s  o f  t h e  i n s u r e r  a c c o r d i n g  to  t h e  
g u i d e l i n e s  n o w  s e t  f o r t h  i n  t h i s  s e c t i o n .  T h i s  s e c t i o n  a l s o  c o n t a i n s  t h e  e f f e c t s  
t h a t  a n  o r d e r  o f  l i q u i d a t i o n  h a s  o n  le g a l  p r o c e e d i n g s  s i m i l a r  to  t h o s e  f o u n d  
p e r t a i n i n g  to  o r d e r s  o f  r e h a b i l i t a t i o n .  A lso ,  t h i s  s e c t i o n  n o w  p r o v i d e s  fo r  a n y  
g u a r a n t e e  a s s o c i a t i o n s  t o  i n t e r v e n e  i n  a  l i q u i d a t i o n  p r o c e e d i n g  i f  t h e  
a s s o c i a t i o n  i s  r e q u i r e d  to  a c t  a s  t h e  r e s u l t  o f  t h e  e n t r y  o f  a n  o r d e r  o f  
l i q u id a t io n .

S e c t i o n  6 5 .  A S  2 1 . 7 8 . 1 3 0 .  C o n d u c t  o f  D e l i n q u e n c y  P r o c e e d i n g s  A g a i n s t  
D o m e s t i c  a n d  A lie n  I n s u r e r s .

P a g e  5 9 .  l in e  10 to  p a g e  6 0 .  l in e  2 6 .

T h e  n e w  s u b s e c t i o n s  a d d e d  to  t h i s  s e c t i o n  a u g m e n t  t h e  p o w e r s  a n d  a u t h o r i t y  
o f  t h e  r e c e i v e r  i n  a  r e h a b i l i t a t i o n  o r  l i q u i d a t i o n .  T h e  r e c e i v e r  i s  a l lo w e d  to  
p u r s u e  o n  b e h a l f  o f  t h e  i n s u r e r  a l l  l e g a l  r e m e d i e s  f r o m  a n y  p e r s o n  d u e  to  
t o r t u o u s  a c t s ,  b r e a c h  o f  c o n t r a c t ,  o r  b r e a c h  o f  f i d u c i a r y  o b l ig a t i o n .

If t h e  r e c e i v e r  f i n d s  t h a t  r e o r g a n i z a t i o n ,  c o n s o l i d a t i o n ,  m e r g e r ,  c o n v e r s i o n  o r  
o t h e r  t r a n s f o r m a t i o n  o f  a n  i m p a i r e d  o r  i n s o l v e n t  i n s u r e r  is  a p p r o p r i a t e ,  t h e  
r e c e i v e r  i s  r e q u i r e d  to  d e v e l o p  a  p l a n  fo r  t h e  a p p r o p r i a t e  a c t i o n  a n d  s u b m i t  
t h e  p l a n  to  t h e  c o u r t  fo r  a p p r o v a l ,  d i s a p p r o v a l  o r  m o d i f i c a t io n .  A  p l a n  o f  t h i s
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n a t u r e  m a y  i n c l u d e  a  m o r a t o r i u m  o n  n o n f o r f e i t u r e  b e n e f i t s  u n d e r  c o n t r a c t s  
i n s u r e d  b y  a n  i m p a i r e d  o r  in s o lv e n t  life i n s u r e r .

If a n  i n s o l v e n t  i n s u r e r ' s  e s t a t e  d o e s  n o t  p o s s e s s  s u f f i c i e n t  c a s h  o r  o t h e r  l iq u id  
a s s e t s  to  c o v e r  t h e  c o s t s  o f  r e h a b i l i t a t i o n  o r  l i q u i d a t i o n ,  f u n d s  m a y  b e  
a d v a n c e d  b y  t h e  D iv is io n  o f  I n s u r a n c e  fo r  t h a t  p u r p o s e .  H o w e v e r ,  t h e s e  f u n d s  
a r e  r e q u i r e d  to  b e  r e p a i d  c u t  o f  t h e  f i r s t  a v a i l a b l e  m o n e y  a n d  t a k e  p r io r i t y  o v e r  
a l l  o t h e r  c l a i m s  a g a i n s t  t h e  e s t a t e .

T h e  r e c e iv e r  is  g r a n t e d  t h e  a u t h o r i t y  to  c o n d u c t  e x a m i n a t i o n s  in  c o n j u n c t i o n  
w i t h  a  d e l i n q u e n c y  p r o c e e d i n g  w i t h  t h e  s a m e  a b i l i t y  to  s u b p o e n a ,  e x a m i n e  
u n d e r  o a t h ,  a n d  r e v ie w  r e c o r d s  a s  t h e  d i r e c t o r  h a s  i n  t h e  e x a m i n a t i o n  o f  a n y  
i n s u r e r .  T h e  r e c e i v e r  i s  a l s o  g r a n t e d  t h e  p o w e r  to  m o v e  r e c o r d s  o f  t h e  
i n s u r e r  to  a n y  l o c a t i o n  t h a t  w o u ld  f a c i l i t a t e  t h e  r e h a b i l i t a t i o n  o r  l i q u i d a t i o n  
a n d  to  p r o v id e  r e a s o n a b l e  a c c e s s  to  t h o s e  r e c o r d s  n e c e s s a r y  to  a n y  g u a r a n t e e  
a s s o c i a t i o n  to  c a r r y  o u t  i t s  la w fu l  d u t i e s .

T h e  r e c e i v e r  m a y  a l s o  i n t e r v e n e  in  s i m i l a r  p r o c e e d i n g s  i n  o t h e r  j u r i s d i c t i o n s  
a n d  a c t  a s  a  r e c e i v e r  o r  t r u s t e e  i n  a n o t h e r  j u r i s d i c t i o n  i f  a n  a p p o i n t m e n t  is  
o f f e r e d .  T h e  r e c e i v e r  m a y  e n t e r  i n t o  a g r e e m e n t s  w i t h  a  r e c e i v e r  o r  o t h e r  
i n s u r a n c e  r e g u l a t o r y  o f f ic ia l  o f  a n o t h e r  s t a t e  w h i c h  r e l a t e s  to  a  d e l i n q u e n c y  
p r o c e e d i n g  a f f e c t i n g  a n  i n s u r e r  t h a t  i s  o r  h a s  c o n d u c t e d  b u s i n e s s  in  b o t h  
s t a t e s .

S e c t i o n  6 6 .  A S  2 1 . 7 8 .1 7 0 ( c )  F o r m  o f  C la im  
P a g e  6 0 .  l in e  2 7  to  p a g e  6 1 .  l i n e  5.

T h i s  s e c t i o n  c o n t a i n s  t h e  p r o v i s i o n s  p e r t a i n i n g  to  c l a i m s  f i l e d  a g a i n s t  t h e  
e s t a t e  o f  a n  i n s o l v e n t  i n s u r e r .  S u b s e c t i o n  (c) h a s  b e e n  a m e n d e d  to  r e q u i r e  t h e  
r e c e iv e r  to  n o t i f y  a  c l a i m a n t  if  t h e  c l a i m  h a s  b e e n  d e n i e d  i n  p a r t  o r  i n  w h o le  in  
w r i t i n g  b y  f i r s t  c l a s s  m a i l .  T h e  c l a i m a n t  m u s t  r a i s e  a n y  o b j e c t i o n  w i t h  t h i s  
d e t e r m i n a t i o n  w i t h i n  6 0  d a y s  o f  w h e n  t h e  n o t i c e  w a s  m a i l e d  o r  is  b a r r e d  f ro m  
a n y  o b je c t io n .

S e c t i o n  6 7 .  A S  2 1 . 7 8 . 1 7 0 .  F o r m  o f  C la im  
P a g e  6 1 .  l i n e s  6  - 12.

I f  t h e  r e c e i v e r  r e c e i v e s  a n  o b j e c t i o n ,  t h e  a m e n d m e n t s  to  s u b s e c t i o n  (d) 
p r o v id e  t h a t  t h e  r e c e iv e r  r e q u e s t  t h e  c o u r t  to  c o n d u c t  a  h e a r i n g  o n  t h e  m a t t e r  
i f  t h e  r e c e iv e r  d o e s  n o t  c h a n g e  t h e  o r ig i n a l  d e t e r m i n a t i o n  a f t e r  s u c h  o b je c t io n  
is  m a d e .

-27-
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S e c t io n  6 8 .  A S  2 1 . 7 8 . 1 7 0 .  F o r m  o f  C la im  
P a g e  6 1 .  l in e  13  to  p - ige  6 2 .  l in e  4 .

N ew  s u b s e c t i o n s  (e) t h r o u g h  (h) h a v e  b e e n  a d d e d  to  p r o v id e  f u r t h e r  g u i d e l i n e s  
fo r  c l a i m s  m a d e  a g a i n s t  a n  i n s u r e r  i n  l i q u i d a t i o n .  A  c l a im  d o e s  n o t  h a v e  to  b e  
c o n s i d e r e d  o r  a l l o w e d  if  n o t  a l l  t h e  r e q u i r e d  s u p p o r t i n g  d o c u m e n t a t i o n  is  
p r o v i d e d  o r  i f  t h e  p r e s c r i b e d  ( a n d  c o u r t  o r d e r e d )  c l a i m  f o r m  is  n o t  u s e d .  T h e  
r e c e i v e r  m a y  a t  a n y  t i m e  r e q u e s t  t h a t  a d d i t i o n a l  i n f o r m a t i o n  b e  p r o v i d e d  b y  
a n y  c l a i m a n t  a n d  m a y  t a k e  t e s t i m o n y  u n d e r  o a t h  to  o b t a i n  s u p p l e m e n t a r y  
i n f o r m a t i o n .  A  j u d g e m e n t  o r  a n  o r d e r  a g a i n s t  a n  i n s u r e d  o r  a n  i n s u r e r  
e n t e r e d  a f t e r  t h e  d a t e  o f  a  l i q u i d a t i o n  o r d e r  o r  a  j u d g e m e n t  o r  a n  o r d e r  
e n t e r e d  a t  a n y  t i m e  b y  d e f a u l t  o r  c o l l u s i o n  n e e d  n o t  b e  c o n s i d e r e d  a s  s u p p o r t  
o f  e v i d e n c e  o f  l i a b i l i t y  o r  a m o u n t  o f  d a m a g e s  i n  c o n n e c t i o n  w i t h  a  c i a i m .  A 
c l a i m  b y  a n y  g u a r a n t e e  a s s o c i a t i o n  a g a i n s t  t h e  e s t a t e  o f  a n  i n s u r e r  in  
l i q u i d a t i o n  m u s t  b e  i n  a  f o r m  a n d  c o n t a i n  s u p p o r t  a g r e e d  to  b y  t h e  r e c e i v e r  
a n d  t h e  g u a r a n t e e  a s s o c i a t i o n .

S e c t io n  6 9 .  A S  2 1 . 7 8 . 1 8 0 (d ) .  P r io r i t y  o f  C e r t a i n  C la i m s  
P a g e  6 2 .  M nes 5 - 1 8 .

T h i s  s e c t i o n  i s  a m e n d e d  t o  c l a r i f y  c e r t a i n  c i r c u m s t a n c e  in v o l v in g  c l a i m a n t s  
w h o s e  c l a i m s  a g a i n s t  t h e  e s t a t e  o f  a n  i n s u r e r  i n  l i q u i d a t i o n  a r e  s e c u r e d .  
A m e n d m e n t  t o  s u b s e c t i o n  (d) p r o v i d e s  t h e  m e t h o d o l o g y  fo r  a r r i v i n g  a t  t h e  
v a l u e  o f  t h e  s e c u r i t y  a n d  a l l o w s  f o r  t h e  e n t i r e  c l a i m  to  b e  a l l o w e d  if  t h e  
s e c u r i t y  is  s u r r e n d e r e d  to  t h e  r e c e iv e r .

S e c t io n  7 0 .  A S  2 1 . 7 8 .1 8 0 ( e ) .  P r io r i t y  o f  C e r t a i n  C la i m s  
P a g e  6 2 .  l in e  19 to  p a g e  6 3 .  l i n e  4 .

A  n e w  s u b s e c t i o n  (e) h a s  b e e n  a d d e d  to  a l lo w  in  c e r t a i n  c i r c u m s t a n c e s  fo r  a  
p e r s o n  o t h e r  t h a n  t h e  s e c u r e d  c r e d i t o r  to  file  a  c l a i m  w i t h  t h e  e s t a t e  o f  a n  
i n s o l v e n t  i n s u r e r .  T h a t  o t h e r  p e r s o n  m u s t  b e  t h e  p e r s o n  t h a t  p r o v i d e d  t h e  
s e c u r i t y  v ia  s o m e  u n d e r t a k i n g  a n d  t h e  s e c u r e d  c r e d i t o r  h a s  f a i le d  to  file  a n d  
p r o v e  a  c l a im .  In  s u c h  a  c i r c u m s t a n c e ,  t h a t  p e r s o n  m a y  file a  c l a im  in  l i e u  o f  
t h e  s e c u r e d  c r e d i t o r .  H o w e v e r ,  t h e  s e c u r e d  c r e d i t o r  w ill g e t  a n y  d i s t r i b u t i o n s  
f r o m  t h e  e s t a t e  o f  t h e  i n s o l v e n t  i n s u r e r  a n d  t h e  o t h e r  p e r s o n  t h a t  m a d e  t h e  
c l a im  w ill  o n ly  b e  e n t i t l e d  to  a  p o r t i o n  o f  t h e  d i s t r i b u t i o n  if  t h e  d i s t r i b u t i o n  
a n d  t h e  a m o u n t  p a i d  o n  t h e  u n d e r t a k i n g  e x c e e d  t h e  e n t i r e  a m o u n t  o f  t h e  
s e c u r e d  c r e d i t o r ' s  c l a i m .  A n y  s u c h  e x c e s s  m u s t  b e  h e l d  in  t r u s t  b y  t h e  
s e c u r e d  c r e d i t o r  fo r  t h e  b e n e f i t  o f  t h e  o t h e r  p e r s o n  w h o  m a d e  t h e  c l a i m .
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S e c t io n  7 1 .  A S  2 1 . 7 8 .2 0 0 ( a ) .  " U n i fo rm  i n s u r e r s  l i q u i d a t i o n  a d . "
P a g e  6 3 .  l i n e s  5  - 8 .

T h i s  is  a n  e d i to r i a l  c h a n g e  to  a m e n d  i n t e r n a l  c r o s s  r e f e r e n c e s .  No s u b s t a n t i v e  
c h a n g e .

S e c t io n  7 2 .  A S  2 1 . 7 8 . 2 5 0 .  F r a u d u l e n t  T r a n s f e r s  B e fo re  P e t i t io n  
P a g e  6 3 .  l in e  9  to  p a g e  6 4 .  l in e  2 9 .

C u r r e n t l y  A S  2 1 . 7 8 . 2 5 0  g iv e s  a  b r o a d  o u t l i n e  a s  to  h o w  t r a n s f e r s  o f  p r o p e r t y  
m a d e  b y  o r  o n  b e h a l f  o f  a n  i n s u r e r  b e f o r e  a n  o r d e r  o f  r e h a b i l i t a t i o n  o r  
l i q u i d a t i o n  a r e  t r e a t e d  w h e n  t h e  t r a n s f e r  w a s  a c c o m p l i s h e d  w i t h  t h e  i n t e n t  to  
g a i n  a  p r e f e r e n c e  o r  a  g r e a t e r  p e r c e n t a g e  o f  t h e  i n s u r e r ' s  a s s e t s  in  a  
d e l i n q u e n c y  p r o c e e d i n g .  In  e s s e n c e ,  t h e  r e c e iv e r  m a y  a v o id  o r  r e v e r s e  t h e s e  
t r a n s a c t i o n s  u n l e s s  t h e  i n s u r e r  r e c e iv e d  f a i r  v a l u e  fo r  t h e  a s s e t  t r a n s f e r r e d .  
T h i s  b r o a d  o u t l i n e  is  r e p e a l e d  a n d  r e p l a c e d  w i t h  a  m o r e  d e t a i l e d  d e s c r i p t i o n  
o f  t h e  a c c e p t a b l e  t r a n s f e r s  a n d  u n a c c e p t a b l e  t r a n s a c t i o n s  w h i c h  m a y  b e  
v o id e d .  T h e  e s s e n t i a l  i n t e n t  o f  c u r r e n t  A S  2 1 . 7 8 . 2 5 0  is  r e t a i n e d .

T h e  r e e n a c t e d  A S  2 1 . 7 8 . 2 5 0  p e r t a i n s  to  t r a n s f e r s  o c c u r r i n g  p r i o r  to  a  p e t i t i o n  
fo r  r e h a b i l i t a t i o n  o r  l i q u i d a t i o n .  T h i s  n e w  s e c t i o n  s p e c i f i c a l l y  r e c o g n i z e s  
t r a n s a c t i o n s  in v o lv in g  r e i n s u r a n c e  c o n t r a c t s .

S e c t i o n  7 3 .  A S  2 1 . 7 8  2 5 1 .  F r a u d u l e n t  T r a n s f e r  A f te r  P e t i t io n .
P a g e  6 5 .  l in e  1 to  p a g e  6 6 .  l in e  14.

N e w  s e c t i o n  A S  2 1 . 7 8 . 2 5 1  p e r t a i n s  to  t r a n s f e r s  a n d  t r a n s a c t i o n s  o c c u r r i n g  
a f t e r  a  d e l i n q u e n c y  p r o c e e d i n g  h a s  b e e n  u n d e r t a k e n  b u t  b e f o r e  a n  o r d e r  o f  
r e h a b i l i t a t i o n  o r  l i q u i d a t i o n  h a s  b e e n  e n t e r e d  o r  b e f o r e  t h e  r e c e i v e r  t a k e s  
p o s s e s s i o n  o f  t h e  i n s u r e r ’s  p r o p e r t y .

S e c t io n  7 3 .  A S  2 1 . 7 8 . 2 5 2 .  V o id a b l e  P r e f e r e n c e s  a n d  L ie n s .
P a g e  6 6 .  l in e  15 to  p a g e  7 1 .  l in e  19.

N ew  s e c t i o n  A S  2 1 . 7 8 . 2 5 2  p r o v i d e s  t h e  d e t a i l e d  g u i d e l i n e s  fo r  t h e  v o id i n g  o r  
r e v e r s i n g  i m p r o p e r  t r a n s f e r s  o f  p r o p e r t y .  T h i s  s e c t i o n  m a i n t a i n s  t h e  p e r s o n a l  
l i a b i l i t y  o f  a n y  p e r s o n ,  ( i n c l u d i n g  i n s u r e r  e m p l o y e e s ,  o f f i c e r s ,  o r  
s h a r e h o l d e r s ) ,  a c t i n g  o n  b e h a l f  o f  a n  i n s u r e r  t h a t  k n o w i n g l y  p a r t i c i p a t e s  in  
g iv in g  o f  a  p r e f e r e n c e  w h o  k n o w s  o r  h a s  a  r e a s o n a b l e  c a u s e  to  b e l ie v e  t h a t  a n  
i n s u r e r  i s  o r  i s  a b o u t  to  b e c o m e  in s o lv e n t .
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S e c t i o n  7 3 .  A S  2 1 . 7 8 . 2 5 3 .  C la im s  o f  H o ld e r s  o f  V o id  o r  V o id a b le  R ig h t s  
P a g e  7 1 .  l in e  2 0  to  p a g e  7 2 .  l in e  8 .

N e w  s e c t i o n  A S  2 1 . 7 8 . 2 5 3  o u t l i n e s  h o w  c l a i m s  o f  p e r s o n  w h o  r e c e iv e d  a  
p r e f e r e n c e  a r e  to  b e  t r e a t e d .  In  g e n e r a l  s u c h  c l a i m s  a r e  <o b e  d i s a l l o w e d  a n d  
n o t  a l lo w e d  to  p a r t i c i p a t e  in  a n y  d i s t r i b u t i o n  o f  t h e  i n s o l v e n t  i n s u r e r s  e s t a t e .  
H o w e v e r ,  a  c l a i m  b y  s u c h  a  c r e d i t o r  will b e  a l lo w e d  a s  a n  " e x c u s e d  l a t e  c la im "  
o n l y  i f  t h e  t r a n s f e r  w h i c h  p r o v id e d  fo r  t h e  p r e f e r e n c e  is  r e v e r s e d .

S e c t i o n  7 4 .  A S  2 1 . 7 8 . 2 6 0 .  P r io r i ty  o f  D i s t r i b u t i o n  
P a g e  7 2 .  l in e  9  to  p a g e  7 4 .  l in e  13.

T h e  c u r r e n t  l a w  g o v e r n i n g  l i q u i d a t i o n s  d o e s  n o t  p r o v i d e  f o r  a  s t a t u t o r y  
p r i o r i t y  fo r  d i s t r i b u t i o n  o f  a n  i n s o l v e n t  i n s u r e r ' s  e s t a t e .  B y  i n t e r p r e t a t i o n ,  t h e  
a d m i n i s t r a t i v e  e x p e n s e s  to  l i q u i d a t e  a n  i n s u r e r  r e c e i v e  p r i o r i t y  t r e a t m e n t .  
C u r r e n t l y ,  A S  2 1 . 7 8 . 2 6 0  p r o v i d e s  a  p r i o r i t y  fo r  w a g e s  o w e d  e m p l o y e e s  u p  to  
$ 5 0 0 .  T h e  n e w  v e r s i o n  o f  A S  2 1 . 7 8 . 2 6 0  p r o v i d e s  fo r  a  s p e c i f i c  p r i o r i t y  fo r  t h e  
d i s t r i b u t i o n  o f  a n  i n s o l v e n t  i n s u r e r ' s  e s t a t e .  A d d i t i o n a l l y ,  a  m e t h o d o l o g y  is  
d e h .a e d  t h a t  c a l l s  fo r  a l l  c l a i m s  in  e a c h  c l a s s  to  b e  p a i d  o r  s u f f i c i e n t  f u n d s  s e t  
a s i d e  b e f o r e  a n y  c l a i m s  in  t h e  n e x t  lo w e r  p r i o r i t y  c l a s s  a r e  p a i d .  T h e  o r d e r  o f  
d i s t r i b u t i o n  i s  a s  fo l low s:

1. C l a s s  1. T h e  e x p e n s e s  a n d  c o s t s  a d m i n i s t r a t i o n  f o r  t h e  r e h a b i l i t a t i o n  o r  
l i q u i d a t i o n ;

2 . C l a s s  2 .  W a g e s  f o r  e m p l o y e e s  fo r  u p  to  tw o  m o n t h s  p a y  b u t  p r i n c i p a l  
o f f ic e r s  a n d  d i r e c t o r s  a r e  n o t  a l lo w e d  to  b e n e f i t  b y  t h i s  p r io r i ty ;

3 . C l a s s  3 .  A ll c l a i m s  fo r  l o s s e s  i n c u r r e d  u n d e r  i n s u r a n c e  p o l i c i e s  i n c l u d i n g  
t h i r d  p a r l y  l i a b i l i ty  c l a i m s  a n d  c l a i m s  o f  a n y  g u a r a n t e e  a s s o c i a t i o n ;

4 . C l a s s  4 .  C l a i m s  f o r  u n e a r n e d  p r e m i u m s  u n d e r  n o n a c c e s s i b l e  i n s u r a n c e  
p o l i c i e s ,  o t h e r  p r e m i u m s  r e f u n d s ,  a n d  c l a i m s  o f  g e n e r a l  c r e d i t o r s  
i n c l u d i n g  c l a i m s  m a d e  b y  c e d i n g  o r  a s s e s s i n g  r e i n s u r e r s  u n d e r  c o n t r a c t s  
o f  r e i n s u r a n c e ;

5. C l a s s  5 .  C l a i m s  o f  f e d e r a l ,  s t a t e ,  o r  lo c a l  g o v e r n m e n t  o t h e r  t h a n  c l a i m s  
m a d e  u n d e r  C l a s s  3 ;

6 . C l a s s  6 .  C l a i m s  f i led  l a t e  o r  a n y  o t h e r  c l a i m s  o t h e r  t h a n  t h o s e  c l a i m s  
u n d e r  C l a s s  7 o r  C l a s s  8;

7. C l a s s  7 .  S u r p l u s  n o t e s ,  c o n t r i b u t i o n  n o t e s ,  o r  s i m i l a r  o b l i g a t i o n s ,  a n d  
p r e m i u m  r e f u n d s  u n d e r  a s s e s s a b l e  i n s u r a n c e  p o l ic ie s :  a n d
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8. C l a s s  8 .  C l a i m s  o f  s h a r e h o l d e r s  o r  o t h e r  o w n e r s  i n  t h e i r  c a p a c i t y  a s  
s h a r e h o l d e r s  o r  o w n e r s .

S e c t io n  7 5 .  A S  2 1 . 7 8 . 2 7 0 .  S e to f f s  a n d  C o u n t e r c l a i m s  
P a g e  7 4 .  l in e  14  to  p a g e  7 5 .  l in e  3 .

T h i s  s e c t i o n  c l a r i f i e s  t h e  r e q u i r e m e n t  t h a t  m u t u a l  d e b t s  o r  c r e d i t s  b e t w e e n  
t h e  i m p a i r e d  o r  i n s o l v e n t  i n s u r e r  a n d  a n y  o t h e r  p e r s o n  b e  n e t t e d  o u t  w i th  a  
r e s u l t a n t  s i n g l e  a m o u n t  e i t h e r  p a i d  to  t h e  i n s u r e r  o r  p a i d  b y  it.

S e c t io n  7 6 .  A S  2 1 . 7 3 . 2 7 1 .  R e c o v e ry  o f  P r e m i u m s  O w e d  
P a g e  7 5 .  l i n e s  4  - 2 3 .

T h i s  n e w  s e c t i o n  r e q u i r e s  t h a t  a n y  p e r s o n ,  i n c l u d i n g  l i c e n s e d  a g e n t s  a n d  
b r o k e r s ,  r e s p o n s i b l e  fo r  t h e  p a y m e n t  o f  p r e m i u m  t o  a n  i n s u r e r  p a y  to  t h e  
r e c e i v e r  t h e  a m o u n t  o f  p r e m i u m  d u e  f o r  t h e  e n t i r e  t e r m  o f  t h e  p o l i c y  a t  t h e  
t i m e  o f  t h e  d e c l a r a t i o n  o f  i n s o l v e n c y .  T h e  a m o u n t s  a r e  t o  i n c l u d e  
c o m m i s s i o n s .  T h e  d i r e c t o r  m a y  i m p o s e  a  m o n e t a r y  p e n a l t y  o f  u p  to  $ 1 , 0 0 0  
fo r  e a c h  v io l a t i o n  o f  t h i s  s e c t i o n  a n d  m a y  a l s o  s u s p e n d  o r  r e v o k e  t h e  a g e n t ' s  o r  
b r o k e r ' s  l i c e n s e .

S e c t i o n  7 6 .  A S  2 1 . 7 8 . 2 7 2 .  R e i n s u r e r s  L iab i l i ty  
P a g e  7 5 .  l in e  2 4  to  p a g e  7 6 .  l in e  2 .

T h i s  n e w  s u b s e c t i o n  p e r t a i n s  to  a  r e i n s u r e r ' s  o b l i g a t i o n s  to  t h e  e s t a t e  o f  a n  
i n s o l v e n t  o r  i m p a i r e d  i n s u r e r .  P a y m e n t s  u n d e r  a  c o n t r a c t  o f  r e i n s u r a n c e  d u e  
a n  i n s u r e r  in  d e l i n q u e n c y  m a y  n o t  b e  r e d u c e d  a s  a  r e s u l t  o f  t h e  r e h a b i l i t a t i o n  
o r  l i q u i d a t i o n  p r o c e e d i n g .  U n l e s s  t h e  r e i n s u r a n c e  c o n t r a c t  s p e c i f i c a l l y  
p r o v id e s  f o r  p a y m e n t  to  a  p e r s o n  o t h e r  t h a n  t h e  i m p a i r e d  o r  i n s o l v e n t  i n s u r e r ,  
a  p a y m e n t  to  a  p e r s o n  o t h e r  t h a n  t h e  i m p a i r e d  o r  i n s o l v e n t  i n s u r e r  d o e s  n o t  
r e d u c e  t h e  r e i n s u r e r ’s  o b l i g a t i o n  to t h a t  i n s u r e r .

S e c t io n  7 7 .  A S  2 1 . 7 8 . 2 8 0 .  S p e c i a l  C la im s .
P a g e  76 . l i n e s  3  - 2 8 .

C u r r e n t l y  A S  2 , 1 .7 8 .2 8 0  c o n t a i n s  p r o v i s io n s  p e r t a i n i n g  to  b o t h  c o n t i n g e n t  a n d  
u n l i q u i d a t e d  c l a im s ,  a n d  th i r d  p a r t y  l i a b i l i ty  c l a im s .  T h i s  o n e  s e c t i o n  h a s  n o w  
b e e n  d iv i d e d  i n t o  tw o  s e p a r a t e  s e c t i o n s  w i t h  A S  2 1 . 7 8 . 2 8 0  p e r t a i n i n g  to  
c o n t i n g e n t  a n d  u n l i q u i d a t e d  c l a im s  a n d  A S  2 1 . 7 8 . 2 8 1  p e r t a i n i n g  to  t h i r d  p a r t y  
c l a im s .

A S  2 1 . 7 8 . 2 8 0  p r o v i d e s  t h a t  a  c o n t i n g e n t  a n d  u n l i q u i d a t e d  c l a i m  w ill  b e  
a l lo w e d  to  p a r t i c i p a t e  in  a  d i s t r i b u t i o n  o f  a n  i n s o l v e n t  i n s u r e r ' s  e s t a t e  o n ly  if,
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e i t h e r  t h e  c l a i m  b e c o m e s  a b s o l u t e  b e f o r e  t h e  l a s t  d a y  a l lo w e d  fo r  t h e  f i l in g  o f  
c l a i m s  o r  r  s u r p l u s  o f  f u n d s  r e m a i n s  a f t e r  a l l  o t h e r  c l a i m s  a r e  p a id .

S e c t io n  7 8 .  A S  2 1 . 7 8 . 2 8 1 .  S p e c i a l  P r o v i s io n s  fo r  T h i r d - P a r t y  C la im s .
P a g e  7 6 .  l in e  2 9  to  p a g e  7 8 .  l i n e  17.

N e w  s e c t i o n  A S  2 1 . 7 8 . 2 8 1  p r o v i d e s  t h e  s p e c i a l  g u i d e l i n e s  fo r  t h i r d  p a r t y  
c l a i m s .  I t  p r o v i d e s  fo r  e i t h e r  t h e  t h i r d  p a r t y  o r  t h e  i n s u r e d  o f  t h e  i n s u r e r  in  
l i q u i d a t i o n  to  file  a  c l a im  a g a i n s t  t h e  i n s o l v e n t  i n s u r e r ' s  e s t a t e .  T h e  r e c e iv e r  is  
r e q u i r e d  to  m a k e  r e c o m m e n d a t i o n s  to  t h e  c o u r t  in  r e g a r d  to  t h e  a l l o w a n c e  o f  
a  t h i r d  p a r t y  c l a i m  b a s e d  o n  t h e  r e c e i v e r ' s  c o n s i d e r a t i o n  o f  t h e  p r o b a b l e  
o u t c o m e  o f  t h e  p e n d i n g  a c t i o n  a g a i n s t  t h e  i n s u r e d .  I f  s e v e r a l  t h i r d  p a r t y  
c l a i m s  a g a i n s t  o n e  i n s u r e d  a r e  m a d e  w h i c h  e x c e e d s  t h e  p o l i c y  l i m i t s ,  e a c h  
c l a i m  w il l  b e  p r o p o r t i o n a t e l y  r e d u c e d  s o  t h a t  t h e  t o t a l  p a i d  d o e s  n o t  e x c e e d  
t h e  p o l i c y  l i m i t s .  No s e p a r a t e  t h i r d  p a r t y  c l a i m  is  a l lo w e d  i f  c o v e r e d  b y  a n y  
g u a r a n t e e  a s s o c i a t i o n .

S e c t i o n  7 9 .  A S  2 1 . 7 8 . 2 9 0 .  N o t ic e  to  C r e d i t o r s  a n d  O t h e r s  
P a g e  7 8 .  l in e  18 to  p a g e  7 9 .  l i n e  17.

T h i s  s e c t i o n  h a s  b e e n  r e p e a l e d  a n d  r e e n a c t e d  to  p r o v id e  f o r  a  m o r e  d e t a i l e d  
o u t l i n e  o f  h o w  t h e  r e c e i v e r  is  to  p r o v i d e  n o t i c e  to  p o t e n t i a l  c l a i m a n t s  a n d  
o t h e r  p e r s o n s  a f f e c t e d  b y  t h e  l i q u i d a t i o n  o f  a n  i n s o l v e n t  i n s u r e r .  N o t ic e  is  
r e q u i r e d  t o  b e  m a d e  b y  s e v e r a l  d i f f e r e n t  m e d ia .

T h e  n o t i c e  m u s t  b e  g iv e n  b y  t h e  r e c e iv e r  a s  s o o n  a s  is  p o s s i b l e  a f t e r  t h e  e n t r y  
o f  t h e  o r d e r  o f  l i q u i d a t i o n  a n d  m u s t  s p e c i f y  t h e  a m o u n t  o f  t i m e  a l lo w e d  fo r  t h e  
f i l in g  o f  c l a i m s .  T h e  t i m e  a l lo w e d  fo r  t h e  f i l in g  o f  c l a i m s  m u s t  b e  a t  l e a s t  s ix  
m o n t h s  a f t e r  t h e  d a t e  o f  t h e  l i q u i d a t i o n  o r d e r  i s  e n t e r e d .

S e c t i o n  8 0 .  A S  2 1 . 7 8 . 2 9 1 .  D u t i e s  o f  A g e n t s  
P a g e  7 9 .  l in e  18  to  p a g e  8 0 .  l in e  18.

T h i s  n e w  s e c t i o n  r e q u i r e s  t h a t  e a c h  a p p o i n t e d ,  l i c e n s e d  a g e n t  o f  a n  i n s u r e r  in  
l i q u i d a t i o n  p r o v i d e  w r i t t e n  n o t i c e  to  e a c h  p o l i c y h o l d e r  i s s u e d  c o v e r a g e  
t h r o u g h  t h e  a g e n t  o f  t h e  l i q u i d a t i o n  o r d e r .  T h i s  n o t i c e  m u s t  b e  a c c o m p l i s h e d  
w i t h i n  15 d a y s  f ro m  t h e  d a t e  t h e  a g e n t  r e c e iv e s  n o t i c e  u n d e r  A S  2 1 . 7 8 . 2 9 0 .  
T h e  w r i t t e n  n o t i c e  m u s t  i n c l u d e  t h e  n a m e  a n d  a d d r e s s  o f  t h e  a g e n t ,  
i d e n t i f i c a t i o n  o f  t h e  p o l i c y  a f f e c t e d ,  a n d  t h e  n a t u r e  o f  h o w  t h e  p o l i c y  is  
a f f e c t e d  s u c h  a s  t e r m i n a t i o n  u n d e r  A S  2 1 . 7 8 . 1 0 0 .  T h e  r e c e iv e r  m a y  w a iv e  t h e  
n o t i c e  r e q u i r e d  b y  t h i s  s e c t i o n  i f  o t h e r  a p p r o p r i a t e  n o t i c e  h a s  b e e n  g iv e n  to  
p o l i c y h o l d e r s .

-32-



C S S B  212(Jud) 4 / 2 4 / 9 0
Section b y  Section C o m m e n t a r y 2/1/91

S e c t io n  8 0 .  A S  2 1 . 7 8 . 2 9 2 .  F i l in g  o f  C la im s  
P a g e  8 0 .  l in e  19 to  p a g e  8 1 .  l in e  2 3 .

T h i s  n e w  s e c t i o n  r e q u i r e s  t h a t  p r o o f  o f  a  c l a i m  m u s t  b e  f i le d  in  t h e  f o r m  
r e q u i r e d  b y  A S  2 1 . 7 8 . 1 7 0 .  T h i s  s e c t i o n  a l s o  p r o v i d e s  for t h e  g u i d e l i n e s  u n d e r  
w h i c h  l a t e  f i led  c l a i m s  m a y  p a r t i c i p a t e  in  t h e  d i s t r i b u t i o n  o f  t h e  e s t a t e  o f  t h e  
i n s o l v e n t  i n s u r e r .

S e c t io n  8 0 .  A S  2 1 . 7 8 . 2 9 3 .  R e c e iv e r 's  R e c o m m e n d a t i o n  to  t h e  C o u r t  
P a g e  8 1 .  l in e  2 4  to  p a g e  8 1 .  l in e  13.

T h i s  n e w  s e c t i o n  r e q u i r e s  t h e  r e c e i v e r  to  r e p o r t  t o  t h e  c o u r t  t h e  n a t u r e  o f  
e a c h  c l a i m  m a d e  to  i n c l u d e  t h e  n a m e  a n d  a d d r e s s  o f  t h e  c l a i m a n t  a n d  a m o u n t  
o f  c l a i m  r e c o m m e n d e d .  T h e  c o u r t  m a y  a p p r o v e ,  d i s a p p r o v e ,  o r  m o d i f y  t h e  
r e p o r t  o n  t h e  c l a i m s  m a d e .  P lo w ev e r ,  if  t h e  c o u r t  t a k e s  n o  a c t i o n  o n  a  r e p o r t  
w i t h i n  6 0  d a y s  o f  t h e  d a t e  o f  r e p o r t i n g ,  t h e  c l a i m s  w il l  b e  c o n s i d e r e d  to  b e  
a l lo w e d  i n  t h e  a m o u n t  r e p o r t e d .  In  n o  e v e n t ,  w il l  a  c l a i m  u n d e r  a  p o l i c y  o f  
i n s u r a n c e  b e  a l lo w e d  i n  a n  a m o u n t  i n  e x c e s s  o f  t h e  a p p l i c a b l e  p o l i c y  l i m i t s .  
T h i s  r e p o r t  o r  r e p o r t s  a s  a c c e p t e d  b y  t h e  c o u r t  p r o v i d e  fo r  t h e  d e t a i l  o f  t h e  
c l a i m s  w h i c h  w il l  p a r t i c i p a t e  i n  t h e  o r d e r l y  d i s t r i b u t i o n  o f  t h e  a s s e t s  o f  a n  
i n s o l v e n t  i n s u r e r .

S e c t io n  8 0 .  A S  2 1 . 7 8 . 2 9 4 .  D i s t r i b u t i o n  o f  A s s e t s  
P a g e  8 2 .  l i n e s  1 4 - 2 1 .

T h i s  n e w  s e c t i o n  r e q u i r e s  t h e  r e c e i v e r  to  a c c o m p l i s h  t h e  f in a l  d i s t r i b u t i o n  o f  
f u n d s  to  c l a i m a n t s  u n d e r  t h e  c o u r t ' s  s u p e r v i s i o n .  T h e  d i s t r i b u t i o n  p l a n  m u s t  
r e c o g n i z e  t h e  s t a t u t o r y  p r i o r i t i e s  a n d  p r o v i d e  f o r  a  r e a s o n a b l e  b a l a n c e  o f  
e x p e d i e n c y  w i t h  t h e  p r o t e c t i o n  o f  u n l i q u i d a t e d  a n d  u n d e t e r m i n e d  c l a i m s  
i n c l u d i n g  t h i r d  p a r t y  c l a im s .

S e c t i o n  8 0 .  A S  2 1 . 7 8 . 2 9 5 .  U n c l a i m e d  a n d  W i t h h e l d  M o n e y  
P a g e  8 2 .  l in e  2 2  to  p a g e  8 3 .  l i n e  14 .

T h i s  n e w  s e c t i o n  p r o v i d e s  t h a t  a n y  u n c l a i m e d  f u n d s  s u b j e c t  to  d i s t r i b u t i o n  
u n d e r  a  l i q u i d a t i o n  p r o c e e d i n g  r e m a i n i n g  w h e n  t h e  c o u r t  is  g o i n g  to  e n d  t h e  
r e c e i v e r s h i p  w il l  i n u r e  to  t h e  s t a t e  w i t h o u t  g o i n g  t h r o u g h  a n y  f u r t h e r  
p r o c e e d i n g s .
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S e c t io n  8 0 .  A S  2 1 . 7 8 . 2 9 6 .  T e r m i n a t i o n  o f  P r o c e e d i n g s  
P a ge 8 3 .  l i n e s  15 - 2 3 .

T h i s  n e w  s e c t i o n  p r o v i d e s  fo r  t h e  r e c e iv e r  to  a p p l y  to  t h e  c o u r t  fo r  d i s c h a r g e  
f r o m  t h e  r e h a b i l i t a t i o n  o r  l i q u i d a t i o n  p r o c e e d i n g s  w h e n  a l l  d u t i e s  h a v e  b e e n  
p e r f o r m e d .  T h e  c o u r t  m a y  g r a n t  t h e  d i s c h a r g e  a n d  i s s u e  a n y  o t h e r  o r d e r s  it 
d e e m s  a p p r o p r i a t e .  I t  is  a n t i c i p a t e d  t h a t  s u c h  o r d e r s  w o u ld  i n c l u d e  a n  o r d e r  
d i s s o l v i n g  t h e  c o r p o r a t e  e x i s t e n c e  o f  a n  i n s o l v e n t  a n d  l i q u i d a t e d  i n s u r e r .

T h i s  s e c t i o n  a l lo w s  a n y  o t h e r  p e r s o n  to  a p p l y  to  t h e  c o u r t  a t  a n y  t i m e  fo r  a n  
o r d e r  d i s c h a r g i n g  a  d e l i n q u e n c y  p r o c e e d i n g .  H o w e v e r ,  i f  t h e  a p p l i c a t i o n  is  
d e n i e d ,  t h e  a p p l i c a n t  is  r e q u i r e d  to  p a y  t h e  c o s t s  i n c u r r e d  b y  t h e  r e c e i v e r  in  
r e s i s t i n g  t h e  a p p l i c a t i o n .

S e c t i o n  8 0 .  A S  2 1 . 7 8 . 2 9 7 .  R e o p e n i n g  L i q u id a t io n  
P a g e  8 3 .  l in e  2 4  to  p a g e  8 4 .  l in e  1.

F o r  g o o d  c a u s e  i n c l u d i n g  th e  d i s c o v e r y  o f  a d d i t i o n a l  a s s e t s ,  t h e  d i r e c t o r  o r  a n y  
o t h e r  p e r s o n  m a y  p e t i t i o n  t h e  c o u r t  to  r e o p e n  a  p r e v i o u s l y  c l o s e d  l i q u i d a t i o n .  
If  s u f f i c i e n t ly  j u s t i f i e d ,  t h e  c o u r t  m u s t  r e o p e n  t h e  l i q u i d a t i o n .

S e c t i o n  8 0 .  A S  2 1 . 7 8 . 2 9 8 .  D i s p o s i t i o n  o f  R e c o r d s  D u r i n g  a n d  A f t e r  
T e r m i n a t i o n  o f  L i q u id a t io n .

P a g e  8 4 .  l i n e s  2 - 7 .

T h i s  n e w  s e c t i o n  a l lo w s  t h e  d i r e c t o r  to  r e c o m m e n d  to  t h e  c o u r t  a n d  t h e  c o u r t  
to  o r d e r  w h i c h  r e c o r d s  o f  a  l i q u i d a t e d  i n s u r e r  s h o u l d  b e  r e t a i n e d  a n d  w h i c h  
s h o u l d  b e  d e s t r o y e d .

OTHER. ( S e c t io n s  8 1 -8 9 )

S e c t i o n  8 1 .  A S  2 1 .8 8 .0 5 0 ( a ) .  P o w e r s  a n d  d u t i e s  
P a g e  8 4 .  l in e  8  to  p a g e  8 5 .  l in e  2 2 .

T h is  e d i t o r i a l  c h a n g e  m e r e l y  a m e n d s  a  c r o s s  r e f e r e n c e  to  s t a t u t e s  r e v i s e d  
e l s e w h e r e  i n  t h i s  l e g i s l a t io n .
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S e c t io n  8 2 .  A S  2 1 . 9 0 . 9 0 0 .  D e f in i t io n s  fo r  T i t le  
P a ge  8 5 .  l in e  2 3  to  p a g e  8 6 .  l in e  13.

T h i s  s e c t i o n  i s  a m e n d e d  to  p r o v i d e  d e f i n i t i o n s  f o r  t h e  t e r m s  " i m p a i r e d " ,  
" i m p a i r m e n t " ,  " in s o l v e n t " ,  " in s o lv e n c y " ,  a n d  " p o l i c y h o l d e r  s u r p l u s " .  T h e s e  
t e r m s  a r e  u s e d  in  s e v e r a l  c h a p t e r s  o f  T i t le  2 1 .

S e c t i o n  8 3 .  A p p l i c a b i l i t y  o f  R e i n s u r a n c e  C r e d i t  
P a g e  8 6 .  l i n e s  6 - 9 .

T h i s  s e c t i o n  d e l a y s  t h e  e f f e c t i v e  a p p l i c a t i o n  o f  t h e  c h a n g e s  a f f e c t i n g  
r e i n s u r a n c e  c r e d i t  a l l o w e d  a  d o m e s t i c  c e d i n g  i n s u r e r  to  a v o id  i m p a c t  o n  
e x i s t i n g  c o n t r a c t s .  T h i s  m a k e s  r e n e g o t i a t i o n  o f  t h o s e  c o n t r a c t s  u n n e c e s s a r y .

S e c t i o n  8 4 .  A p p l i c a b i l i t y  o f  C a p i t a l  a n d  S u r p l u s  R e q u i r e m e n t s  
P a g e  8 6 .  l i n e s  1 8  - 2 3 .

T h i s  s e c t i o n  d e l a y s  t h e  i m p a c t  o f  t h e  n e w  c a p i t a l  a n d  s u r p l u s  r e q u i r e m e n t s  
r e q u i r e d  i n  t h i s  l e g i s l a t i o n  u n t i l  J a n u a r y  1, 1 9 9 2  w h e n  t h i s  s e c t i o n  is  r e p e a l e d  
b y  s e c t i o n  8 6 .

S e c t i o n  8 5 .  R e p e a l e r
P a g e  8 6 .  l i n e s  2 4  - 2 5 .

S e c t i o n s  r e p e a l e d  a r e :

A S  2 1 . 0 9 . 0 8 0 ( b ) .  T h i s  r e p e a l  r e q u i r e s  d o m e s t i c  i n s u r e r s  to  m a i n t a i n  t h e  
c u r r e n t l y  r e q u i r e d  c a p i t a l  a n d  s u r p l u s  a m o u n t s .
A S  2 1 . 0 9 . 0 8 0 ( c ) .  T h i s  r e p e a l  r e q u i r e s  d o m e s t i c  i n s u r e r s  to  m a i n t a i n  t h e  
c u r r e n t l y  r e q u i r e d  c a p i t a l  a n d  s u r p l u s  a m o u n t s .
A S  2 1 . 2 1 . 0 2 0 ( b ) .  T h i s  r e p e a l  d e l e t e s  t h e  g r a n d f a t h e r i n g  n e c e s s a r y  fo r  t h e  
1 9 6 6  m a j o r  r e d r a f t i n g  o f  t h i s  c h a p t e r  b u t  w h i c h  n o w ,  a f t e r  2 2  y e a r s ,  is  n o t  
r e q u i r e d .
A S  2 1 . 2 1 . 2 7 0 ( d ) .  M o v e d  to  d e f in i t i o n  s e c t i o n  A S  2 1 . 2 1 .6 0 0 ( 6 ) .
A S  2 1 . 7 8 . 3 3 0 ( 1 ) .  D e f in i t i o n  o f  " a n c i l l a r y  s t a t e "  r e m o v e d .

S e c t i o n  8 6 .  R e p e a l  o f  S e c t i o n  8 4  
P a g e  8 6 .  l in e  2 6 .

T h i s  s e c t i o n  r e p e a l s  s e c t i o n  8 4  w h i c h  d e l a y s  t h e  i m p a c t  o f  t h e  n e w  c a p i t a l  
a n d  s u r p l u s  r e q u i r e m e n t s  r e q u i r e d  in  t h i s  l e g i s l a t io n .
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S e c t io n  8 7 .  C h a n g e  o f  Civil R u le  62fa)
P a ge 8 6 ,  l in e  2 7  to  p a g e  8 7 .  l in e  I .

S e c t io n  8 8 .  C h a n g e  o f  Civil R u le  65(c) 
P a g e  8 7 ,  l i n e s  2 - 6 .

S e c t io n  8 9 .  C h a n g e  o f  Civil R u le  41  
P a g e  8 7 .  l i n e s  7 - 1 1 .

S e c t io n  9 0 .  C h a n g e  o f  Civil R u le  19 
P a ge  8 7 .  l i n e s  12  - 14.

S e c t io n  9 1 .  E f fe c t iv e  d a t e  o f  A c t  
P a g e  8 7 .  l in e  15

T h e  A c t  t a k e s  e f fe c t  im m e d i a t e l y .
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BILL  NO. SB 82 {
1991 LEG ISLA T IV E  SESSIO N

Revision Date:
Title: Charitable Gaming: Use of

Broadcasting_________________________

Department Affected: Administration

BRU: Alaska Public Broadcasting Commission 

Component: _____________________ _____________
Sponsor: Duncan
Requestor: Duncan COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

7 7

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL t
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 i ■ 0 0 0 _

CAPITAL .. . 3 ..... 0 0 ___ 0 (A

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0 0 0 0 0 . 0

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current vear impact: 0

ANALYSIS: (Attach a separate page if necessary.)

(SEE ATTACHED) ■

Prepared By: C h a rle s  M. N o r th r ip  /Qh/u Phnne: 465-2846

Division: A . P. B.C. Date: 2/11/91

Acproved by Commissioner: , t t i l h iV  ■k'c/lf#- l. M IL
Agency: Date:

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, CMB, & Impacted Agency(ies).
Rev 10/90 Page _]__ of _2_



H O U S E  BILL # 8 2
BILL A N A LY SIS

This bill repeals a moratorium on commercial broadcast advertising by State charitable gaming 
permittees. It permits activity now allowed by Federal law. Under the current moratorium, 
commercial broadcasters can’t even prom ote the awarding of charitable door prizes as a public 
service. This bill will have no effect on public stations.

Alaska non-profit organizations would be able to buy commercial radio o r TV time to prom ote 
gaming activities for which they hold official state permits. Gaming operators o r third-party 
vendors would not be able to  purchar 3 such advertising, only the permit holders themselves.



To:

F r o m :

R e g a r d s :

S enator  J im D uncan

P.O . Box V Juneau , A laska 99811-3100 

(907) 465-4766

S e n a t o r  D r u e  P e a rc e  
C h a i r
L a b o r  a h tL C o m m e rc e  C o m m it t e e  

SenatoK*J^(& i> q n c a n  

H e a r in g  fo r  S e n a te  Bill 82

Alaska Js>tate legislature
COMMITTEES: 

F inance 

V ice Cha ir -  
H tA i. ru  Education 
a Soc ial Services 

Budget a A ud it 
Ban k ing *  
Economic 

Development

D a te :  J a n u a r y  2 5 ,1 9 9 1

I  r e q u e s t  t h e  e a r l i e s t  p o ss ib le  h e a r i n g  fo r  S e n a te  B il l  82 b y  t h e  S e n a t e  L a b o r  a n d  
C o m m e rc e  C o m m i t t e e .

T h i s  m e a s u r e  l i f t s  t h e  m o r a t o r iu m  p la c e d  o n  c o m m e rc ia l  b r o a d c a s t e r s  i n  A la s k a  
in  r e g a r d s  to  c h a r i t a b l e  g a m in g  a c t iv i ty  l a s t  le g i s la t iv e  s e s s io n  a n d  p e r m i t s  
a c t iv i ty  a l lo w a b le  u n d e r  f e d e ra l  la w ,  t h e  C h a r i t} '  G a m e s  A d v e r t i s i n g  C la r i f ic a t io n  
A ct o f  1988. A  copy o f  t h e  a c t  a n d  a  U n i t e d  S t a t e s  H o u s e  o f  R e p r e s e n ta t i v e s  
J u d ic i a r y  C o m m it t e e  R e p o r t  on  th e  m e a s u r e  is  a t t a c h e d  for t h e  b e n e f i t  o f  y o u r  
c o m m i t t e e .

P a s s a g e  o f  th i s  a c t  w a s  a  re c o g n i t io n  b y  C o n g re s s  o f  t h e  u n f a i r  n a t u r e  o f  b a n n i n g  
c h a r i t a b l e  g a m in g  t h r o u g h  th e  e le c tro n ic  m e d ia .  T h e  l a w  p ro v id e s  b r o a d c a s t e r s  
e s s e n t i a l ly  t h e  s a m e  o p p o r tu n i t i e s  a f fo rd e d  th e  p r i n t  m e d ia  a s  i t  p e r t a i n s  to  
a d v e r t i s i n g  lo t t e r i e s  a n d  o th e r  g a m e s  o f  c h a n c e  s u c h  a s  th e  G o ld e n  N o r t h  S a lm o n  
D e rb y  in  J u n e a u .  R e s t r i c t io n s  on  b r o a d c a s t e r s  r e m a i n  a n d  v io la t io n s  a r e  s u b je c t  
to t h e  e n f o r c e m e n t  p o w e r s  o f  t h e  F e d e r a l  C o m m u n ic a t io n s  C o m m is s io n  w h ic h  
in c lu d e  f in e s  a n d  l i c e n se  fo r fe i tu re .  T h e  n e w  la w  a l lo w s  a c t iv i ty  w h ic h  is :

"(A) c o n d u c te d  b y  a  n o t- fo r -p ro f i t  o r g a n iz a t i o n  o r  a  g o v e r n m e n ta l  
o rg a n iz a t i o n ;  ov

(B) c o n d u c te d  a s  a  p ro m o t io n a l  a c t iv i ty  b y  a  c o m m e rc ia l  o r g a n iz a t io n  a n d  is 
c le a r ly  o c c a s io n a l  a n d  a n c i l l a r y  to  t h e  p r im a r y  b u s in e s s  o f  t h a t  o rg a n iz a t io n ."

A  n u m b e r  o f  q u e s t io n s  c o n c e rn in g  th e  scope o f  a c t iv i ty  a l lo w a b le  b y  c o m m e rc ia l  
s t a t io n s  a n d  th e  ro le  o f  g a m e  o p e ra to r s  u n d e r  t e r m s  o f  t h e  n e w  fe d e ra l  l a w  w e re  
d e b a te d  b y  th e  L e g i s l a tu r e  l a s t  y e a r  p r io r  to i t s  im p o s i t io n  o f  a  m o r a to r iu m .  T h e  
E n f o r c e m e n t  D iv is io n  o f  t h e  F e d e r a l  C o m m u n ic a t io n s  C o m m is s io n 's  M a s s  M e d ia  
B u r e a u  h a s  m a d e  i t  v e ry  c le a r  t h a t  a  c h a r i ta b le  g a m in g  a c t iv i ty  m a y  n o t  be 
c o n d u c te d  o n  a  c o m m e rc ia l  b r o a d c a s t  s t a t io n  a n d  o p e r a to r s  o f  g a m e s  m a y  n o t  
a d v e r t i s e  o r  p ro f i t  f ro m  a d v e r t i s in g  c o n d u c te d  b y  p e r m i t  h o ld e rs .

T h e  N a t io n a l  A sso c ia t io n  o f  B r o a d c a s te r s  h a s  p u b l i s h e d  a n  e x c e l le n t  g u id e  
e x p la in in g  t h e  n e w  fe d e ra l  law . I t  c o n ta in s  a  th o ro u g h  e x p la n a t io n  o f  t h e  la w  
a n d  p ro v id e s  specif ic  e x a m p le s  o f  a c t iv i t ie s  w h ic h  a r e  a l lo w ed  a n d  th o s e

D i s t p i c t C



c o n s id e re d  i n  v io la t io n .  I  h a v e  p ro v id e d  a  copy o f  th i s  p u b l i c a t io n  w i th  t h i s  m em o. 
A d d i t io n a l  cop ies  fo r  e a c h  c o m m it te e  m e m b e r  w ill  b e  p ro v id e d  in  th e  n e a r  fu tu re .  
T h e  N a t i o n a l  A sso c ia t io n  o f  B r o a d c a s t e r s ,  a n d  in  t u r n ,  t h e  A la s k a  B ro a d c a s te r s  
A sso c ia t io n ,  do a  good  jo b  e n s u r in g  i t s  m e m b e r s  a r e  a w a r e  o f  t h e  r e s t r ic t io n s  
im p o s e d  b y  t h i s  law . A s p o in te d  o u t  p re v io u s ly  i n  th i s  m e m o ,  in d iv id u a l  
c o m m e rc ia l  b r o a d c a s t e r s  r u n  t h e  r i s k  o f  F C C  f in e s  a n d  fo r f e i tu r e  o f  t h e i r  l icense  
i f  fo u n d  i n  v io la t io n .  O bv iously , t h e r e  i s  g r e a t  m o t iv a t io n  o n  t h e  p a r t  o f  
b r o a d c a s t e r s  to  a d h e r e  to  th e  t e r m s  o f  f e d e ra l  m e a s u r e .  I  do  n o t  feel a d d i t io n a l  
s t a t e  r e s t r i c t i o n s  a r e  n e c e s s a r y  a s  a  r e s u l t .  A la s k a  s h o u ld  follow t h e  e x a m p le  of 
th e  S t a t e s  o f  Io w a  a n d  I l l in o is  w h ic h  a l lo w s  fe d e ra l  l a w  to ex c lu s iv e ly  r e g u la te  
th i s  a c t iv i ty .

A n o th e r  i s s u e  o f  im p o r ta n c e  in  t h i s  d e b a t e  i s  one  o f  b a s ic  f a i rn e s s .  M y  m e a s u - e  
w ill a l lo w  c o m m e rc ia l  b r o a d c a s t e r s  to  c o m p e te  w i th  t h e  p r i n t  m e d ia  for th e  
l im i t e d  a d v e r t i s in g  d o l la r s  w h ic h  m a y  b e  a v a i la b le .  B r o a d c a s t e r s  w o u ld  a lso  be 
a b le  to  r u n  p u b l ic  se rv ice  o r  f ree  t im e  to  p ro m o te  t h e  a c t iv i t ie s  o f  n o n -p ro f i t  
o r g a n i z a t i o n s  w h ic h  a r e  a l r e a d y  p r o m o te d  i n  A la s k a n  n e w s p a p e r s .

T h e  m e a s u r e  a p p ro v e d  b y  th e  L e g i s l a tu r e  l a s t  y e a r  a lso  a l lo w s  A la s k a 's  p u b lic  
b r o a d c a s t in g  f a c i l i t ie s  to  a i r  g a m in g  ac t iv i ty .  E v e n  th o u g h  c o m m e rc ia l  s ta t io n s  
a r e  b a n n e d  b y  t h e  fe d e ra l  la w  to  c o n d u c t  s u c h  ac t iv i ty ,  i t  i s  i n h e r e n t ly  u n f a i r  to 
r e s t r i c t  t h e  a c t iv i t i e s  o f  c o m m e rc ia l  b r o a d c a s t e r s  u n d e r  t h i s  m e a s u r e  w h ile  
a l lo w in g  a c t iv i t y  b y  n o n -c o m m e rc ia l  b r o a d c a s t e r s .  I 'v e  a t t a c h e d  a n  o p in io n  b y  th e  
S t a t e  A t to r n e y  G e n e r a l  d a t e d  M a y  4, 1990, o n  t h i s  m a t t e r  w h ic h  s t a t e s  in  i t s  
o p e n in g  p a r a g r a p h ,  " .. .w e h a v e  s e r io u s  c o n c e rn s ,  f ro m  a n  e q u a l  p r o te c t io n  
s t a n d p o i n t ,  w i t h  a n y  p ro p o sa l  t h a t  w o u ld  a l lo w  o n e  p a r t i c u l a r  g ro u p  o r  
o r g a n iz a t io n  to  c o n d u c t  o r  a d v e r t i s e  g a m in g  a c t iv i t ie s  o n  th e  a i r  w h i le  e x c lu d in g  
a l l  o th e r s . "

Alaska's commercial broadcasters should be allowed to operate under the 
restrictive terms of federal law without additional state regulation. I have every 
confidence that federal authorities will enforce violations of the law and I have 
every confidence that the commercial broadcasting industry in Alaska will 
ensure compliance to the law by its members.

T h e  fa v o ra b le  c o n s id e ra t io n  o f  S e n a t e  B ill  8 2  b y  th e  L a b o r  a n d  C o m m e rc e  
C o m m i t t e e  is  a p p r e c ia te d .



F e b r u a r y  21, 1 9 9 1  

D r u e  -

D i a n e  K a p l a n  w o u l d  l i k e  o u r  h e a r i n g  o n  C S S B  82, B r o a d c a s t i n g  of 
C h a r i t a b l e  Gaining A d v e r t i s i n g ,  t e l e c o n f e r e n c e d .  It is s c h e d u l e d  
t o  b e  f i r s t  o n  t h e  a g e n d a  o n  Wed, 2/27.



February 9, 1991

D r u e  -

D i a n e  K a p l a n ( s p ) , A P RN, c a l l e d  f r i d a y  a n d  a s k e d  if t h e  L & C  
h e a r i n g  o n  S B  82, U s e  o n  b r o a d c a s t i n g  f o r  c h a r i t a b l e  gaining, 
c o u l d  b e  t e l e c o n f e r e n c e d .

T h e  b i l l  is s c h e d u l e d  f o r  monday. W e  c o u l d  p u t  t h e  b i l l  f i r s t  on 
t h e  a g e n d a  a n d  t e l e c o n f e r e n c e  h a l f  t h e  m e e t i n g ,  if y o u  w o u l d  {. 
like.

V e \  -
I t o l d  h e r  I w o u l d  c h e c k  t o  see i f  it w a s  s t i l l  p o s s i b l e  a n d  let 
h e r  k n o w  today.

I  £ l / l  Q & d r ' t Z A M £ / £>A-  0 3  /



I s p o k e  w i t h  J i m  D u n c a n  a n d  P e t e  C a i r n  a b o u t  E l i a s o n ' s  c o n c e r n  
o v e r  w h e t h e r  p u b l i c  r a d i o  a n d  t v  c a n  a d v e r t i s e  g a m i n g  a c t i v i t y . . .

A c c o r d i n g  t o  D e n n i s  Egan, as l o n g  a s  t h e  a c t i v i t y  a d v e r t i s e d  
is f o r  a n o n - p r o f i t ,  i n c l u d i n g  t h e m s e l v e s ,  S B  82 w o u l d  r e m o v e  t h e  
o n l y  o b s t a c l e  t o  t h e i r  a d v e r t i s i n g ,  as p u b l i c  s e r v i c e  
a n n o u n c e m e n t s ,  n o n - p r o f i t  s p o n s o r e d  games.

O n  t h e  q u e s t i o n  o f  w h e t h e r  o r  n o t  t h e  D e p t  o f  C o m m e r c e  h e l d  
p u b l i c  h e a r i n g s  o n  t h e  a d v e r t i s i n g  o f  g a m e s  o f  c h a n c e ,  I c a l l e d  
t h e  D e p t  o f  C o m m e r c e ...

A c c o r d i n g  t o  G u y  Bell, D i r  o f  A d m i n  Sv c s . ,  h e a r i n g s  w e r e  
h eld. T h e  r e p o r t  is s t i l l  in draft. H e  is a t t e m p t i n g  t o  o b t a i n  
a d r a f t  o f  t h e  r e p o r t  o r  a t  l e a s t  a d r a f t  o f  t h e  s t a t i s t i c a l  
r e s u l t s  o f  t h o s e  h e a r i n g s .

February 7, 1991

Drue -



F e b r u a r y  6, 1991

D r u e  -

H B  587 E l e c t r o n i c  A d  B a n  b y  H L & C
p a s s e d  h o u s e  2 8 - 6  (M. Davis, H a n l e y ,  Leman, M a r t i n ,

P h i l l i p s ,  S w a c k h a m m e r )

S e n a t e  A c t i o n :
2 / 7 / 9 0

A m e n d  # 1 D u n c a n  - A l l o w i n g  a p e r m i t  h o l d e r  t o  c o n t r a c t
f o r  a c t u a l  c o n d u c t i n g  of  g a m i n g

o p e r a t i o n s .
F a i l e d  10 - 10 E l i a s o n  v o t e d  n o

A m e n d  # 2 C o g h i l l  - D e l e t i n g  n a m e d  d e r b i e s  a n d  c o n t e s t s
a n d  a l l o w i n g  all d e r b i e s .

D i r e c t i n g  r e g u l a t i o n s  t o  b e  w r i t t e n  
as t h o u g h  b r o a d c a s t i n g  w a s  legal.
F a i l e d  8 - 1 2  E l i a s o n  v o t e d  n o

M o v e  t o  R e s c i n d  A c t i o n  in n o t  a d o p t i n g  A m e n d  # 1.
F a i l e d  9 - 1 1  E l i a s o n  v o t e d  n o

V o t e  on  full b i l l
F a i l e d  10 - 10 P e a r c e  N a y  t o  Y e a

U e h l i n g  Y e a  t o  N a y

F a i k s  n o t i c e  o f  r e c o n s i d e r a t i o n .

2 / 8 / 9 0
R e c o n s i d e r a t i o n

F a i l e d  1 5 - 5  (Duncan, F i s c h e r ,  Frank, 
H a l f o r d ,  Jones)
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F e b r u a r y  20, 19 9 1

M E M O R A N D U M

TO: S e n a t o r  P e a r c e ,  C h a i r
L a b o r  a n d  C o m m e r c e  C o m m i t t e e

FROM: N a n c y  Q u i n t © ? ^
S e c r e t a r y  o f  t h e  S e n a t e

S U B J E C T :  B o a r d s  a n d  C o m m i s s i o n s  P e r f o r m a n c e  R e p o r t s  a n d
C h a r i t a b l e  G a m i n g  o n  t h e  A i r w a v e s  R e p o r t

P r e s i d e n t  E l i a s o n  r e f e r r e d  t h e  f o l l o w i n g  r e p o r t s  t o  y o u r  
c o m m i t t e e  f o r  c o n s i d e r a t i o n :

A N N U A L  P E R F O R M A N C E  R E P O R T  O F  B O A R D S  A N D  
C O M M I S S I O N S ,  FY  90
f r o m  P a t r i c i a  P a r k - F i s h e r ,  S e c r e t a r y  
D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  
D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t

R E P O R T  O N  C H A R I T A B L E  G A M I N G  O N  T H E
A I R W A V E S ,  (CH. 33, S L A  1990)
f r o m  J o h n  H a n s e n ,  G a m i n g  P r o g r a m  M a n a g e r
D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g
D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t

N Q / p s

A t t a c h m e n t s



REPORT TO THE LEGISLATURE 
SCS CSHB 587 (L&C) 

Charitable Gaming On the Airwaves

On November 16, 1990, in response to section three of SCS CSHB 587 (ch 33, 
SLA 1990), the Division of Occupational Licensing, Department of Commerce and 
Economic Development, proposed regulation 12AAC 34.100, CONDUCT OF 
GAMING ON THE AIRWAVES. This proposed regulation allowed the advertising 
and conducting of a game of chance ana skill over the airwaves under a number of 
conditions which the department saw as necessary to adequately protect the public. 
Those limitations included:

(1) the game conducted must be a game already authorized 
under existing statutes (AS 05.15.100(a));

(2) the permittee conducting the game had to be a 
not-for-profit organization as defined by federal tax code; 
and

(3) the permittee conducts the game without the use of an 
operator.

Division staff conducted hearings statewide via the Legislative Teleconference 
Network on January 7, 1991. Additional hearings were held in Anchorage on 
January 8,1991, and Fairbanks on January 9, 1991.

The testimony we did receive was generally supportive of the legislative intent to 
allow public broadcasting stations to conduct a game of chance and skill on the 
airwaves on a trial basis. While specifics were unclear a t the time of the hearing, the 
Alaska Public Radio Network (APRN) was proposing to conduct a radio/TV lotto game 
via public broadcasting affiliate stations. Some representatives from public 
broadcasting interests expressed some reservations about their individual station 
involvement in charitable gaming, but they were all generally supporting of trying 
this fund raising method as an alternative to the current proliferation of on-air 
member ship/fund raising drives. Denmark’s us of on-air charitable gaming by public 
television was cited by APRN as an example of how well this method of gaming can 
work.

A number of commercial broadcasters testified at the hearing in Anchorage, 
expressing concern over 12 AAC 34.100 as proposed. While they were not generally 
opposed to a public broadcaster permittee attempting to conduct charitable gaming, 
they testified tha t the proposed regulations did not adequately regulate the timing 
and method of gaming on the airwaves. Primarily, commercial broadcasters were 
fearful tha t public broadcasters would conduct gaming on the air during a commercial 
broadcasters’ rating period. If viewers or listeners were artificially drawn from a 
commercial broadcast station to a public broadcasting station because of conducting a 
charitable game during a ratings week for the commercial broadcaster, the local 
commercial broadcaster rating would be reduced based upon a temporary and 
artificial condition. This would mean loss of revenue for the station for the remaining 
year or until a subsequent rating period. Since, by law, c o m m ercial broadcasters are 
not able to conduct gaming on the air, they feel as though they could be financially 
harmed with no way to respond competitively. They did not express a desire to be 
able to conduct or advertise charitable gaming, but rather v;ant stricter control of 
when and how gaming is conducted cn competing public broadcasting stations.
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We received no comment from the general public, either supporting or opposing, 
the conducting of charitable gaming on the airwaves. This may be due to the nature 
of our public notice process which was geared more toward the gaming industry than 
to the general public who was not involved in gaming activity.

On January 15, 1991, APRN submitted an application for a charitable gaming 
permit. Our initial review of their application resulted in our written request for 
more information clarifying the type of gaming activity to be conducted. Their 
application is pending receipt of this additional information.

Because APRN has not yet been able to conduct gaming on the air, as envisioned 
by SCS CSHB 587 (L&C), we are unaware of any known impact this activity will have 
on Alaska in general.

JOHN HANSEN, GAMING PROGRAM MANAGER
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Y o u  h a v e  r e q u e s t e d  o u r  a d v i c e  on a n u m b e r  o f  i s s u e s
r e l a t i n g  t o  t h e  b r o a d c a s t i n g  of g a m i n g  a c t i v i t i e s  o v e r  t e l e v i s i o n  
a n d  radio. B r i e f l y ,  w e  c o n c l u d e  t h a t  w i t h i n  F i r s t  A m e n d m e n t  
r e s t r i c t i o n s  t h e  s t a t e  m a y  p r o h i b i t  t h e  b r o a d c a s t i n g  o f  g a m i n g  
a c t i v i t i e s  o r  a d v e r t i s e m e n t s .  H o w e v e r ,  w e  h a v e  s e r i o u s  c o n c e r n s ,  
f r o m  a n  e q u a l  p r o t e c t i o n  s t a n d p o i n t ,  w i t h  a n y  p r o p o s a l  t h a t  w o u l d  
a l l o w  o n e  p a r t i c u l a r  g r o u p  o r  o r g a n i z a t i o n  t o  c o n d u c t  o r  a d v e r t i s e  
g a m i n g  a c t i v i t i e s  on  t h e  a i r  w h i l e  e x c l u d i n g  all others.

C u r r e n t l y ,  u n d e r  f e d e r a l  s t a t u t e ,  o n l y  i n f o r m a t i o n  a b o u t
s t a t e - c o n d u c t e d  l o t t e r i e s  is a l l o w e d  t o  b e  b r o a d c a s t  b y  r a d i o  or  
t e l e v i s i o n .  18 U . S . C . A .  § 1307 (1988) . O n  M a y  7, 1990, a n e w
f e d e r a l  law, t h e  C h a r i t y  La w s  A d v e r t i s i n g  C l a r i f i c a t i o n  A c t  of 
1988, P.L. 1 0 0 - 6 2 5 ,  H.R. 3146, 1 0 0 t h  Cong., 2nd Sess. (1988), w i l l  
go  i n t o  e f f e c t .  T h i s  law w i l l  " e x p a n d  t h e  s c o p e  of C h a p t e r  61, 
U.S. Code, t o  a l l o w  t h e  a d v e r t i s i n g  in i n t e r s t a t e  c o m m e r c e  of 
l o t t e r i e s ,  g i f t  e n t e r p r i s e s ,  a n d  s i m i l a r  a c t i v i t i e s  ( i n c l u d i n g  
c a s i n o  g a m b l i n g  a n d  b i n g o  halls) if t h e  a c t i v i t y  b e i n g  a d v e r t i s e d  
is l e g a l  in t h e  S t a t e  in w h i c h  it is b e i n g  c o n d u c t e d . "  H.R. No. 
557, 1 0 0 t h  Cong., 2 n d  Sess., 134 Cong. Rec. 4343 (1988). S p e c i f i­
cally, t h e  n e w  l a w  a l l o w s  t o  b e  b r o a d c a s t

a n  a d v e r t i s e m e n t ,  l i s t  of p r i z e s ,  or  o t h e r  i n f o r m a­
t i o n  c o n c e r n i n g  a l ottery, g i f t  e n t e r p r i s e ,  o r  
s i m i l a r  s c h e m e  . . . t h a t  is a u t h o r i z e d  o r  n o t
o t h e r w i s e  p r o h i b i t e d  b y  t h e  S t a t e  in w h i c h  it is 
c o n d u c t e d  a n d  w h i c h  is:

(A) c o n d u c t e d  b y  a n o t - f o r - p r o f i t  o r g a n i z a t i o n  
o r  a g o v e r n m e n t a l  o r g a n i z a t i o n ;  or

(B) c o n d u c t e d  as a p r o m o t i o n a l  a c t i v i t y  b y  a 
c o m m e r c i a l  o r g a n i z a t i o n  a n d  is c l e a r l y  o c c a s i o n a l  
a n d  a n c i l l a r y  to the p r i m a r y  b u s i n e s s  of t h a t  
o r g a n i z a t i o n .

T o  a d d r e s s  the new syst e m ,  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  
Comn tee h a s  i n t r o d u c e d  H o u s e  Bill 587. As  of today, the c u r r e n t
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c o m m i t t e e  s u b s t i t u t e  (of f e r e d  4-25-90) p r o p o s e s  a m o r a t o r i u m  on 
b r o a d c a s t i n g  g a m i n g  i n f o r m a t i o n  u n t i l  O c t o b e r  1, 1990, e x c e p t  th a t  
t he " D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  m a y  a u t h o r i z e  
a n o n c o m m e r c i a l  b r o a d c a s t i n g  s t a t i o n  o r  n e t w o r k  o f  s t a t i o n s  to 
b r o a d c a s t  t h e  c o n d u c t i n g  of an a c t i v i t y  u n d e r  A S  0 5 . 1 5 . "  P. l, 
l i n e s  22-24, C S H B  587 (Labor a n d  C o m m e r c e ) .  B r o a d c a s t i n g  i n f o r m a­
ti o n  a b o u t  f i s h  d e r b i e s  is a l s o  a l l o w e d ,  as f e d e r a l  s t a t u t e  
c u r r e n t l y  a l l o w s  b r o a d c a s t i n g  t h i s  i n f o r m a t i o n .  18 U . S . C . A .  § 1305 
(1950).

A s  a r e s u l t  of  t h e  n e w  f e d e r a l  a c t  a n d  H B  587, y o u  h a v e  
a n u m b e r  o f  c o n c e r n s .  Y o u r  q u e s t i o n s  a n d  o u r  a n s w e r s  are a d d r e s s e d  
in s e q u e n c e  below.

1. D o e s  t h e  n e w  f e d e r a l  act a u t h o r i z e  b o t h  the a d v e r t i s i n g  a n d  the 
c o n d u c t  of  a u t h o r i z e d  g a m e s  on r a d i o  a n d  t e l e v i s i o n ?

Fi r s t ,  y o u  h a v e  o n l y  a s k e d  a b o u t  " a u t h o r i z e d "  games. We 
t h i n k  it is i m p o r t a n t  t o  no t e  t h a t  t h e  s t a t e  r e t a i n s  t h e  r i g h t  to 
d e t e r m i n e  w h i c h  a c t i v i t i e s  it w i l l  a l l o w  a n d  t h a t  AS 0 5 . 1 5  and 
r e g u l a t i o n s  p r o m u l g a t e d  u n d e r  it g o v e r n  this. T h e  C h a r i t y  G a m e s  
A d v e r t i s i n g  C l a r i f i c a t i o n  A c t  of 1988 d o e s  n o t  i n t e r f e r e  w i t h  a 
s t a t e ' s  d e c i s i o n  c o n c e r n i n g  w h i c h  g a m i n g  a c t i v i t i e s  it w i l l  a l l o w  
w i t h i n  its b o u n d a r i e s  o r  w h i c h  of  t h o s e  a c t i v i t i e s  it w i l l  a l l o w  
to b e  a d v e r t i s e d .  S u m m a r y  of  H. R. 3146, H.R. No. 557, 1 0 0 t h
C ong., 2 n d  Se s s . ,  134 Cong. Rec. 4 3 4 3 - 4 3 5 6  (1988).

C o n g r e s s  h a s  s p e c i f i c a l l y  n o t  p r e e m p t e d  t h e  s t a t e s  f r o m  
d e c i d i n g  w h i c h  g a m e s  t h e y  w i l l  a u t h o r i z e  a n d  w h a t  k i n d  of a d v e r t i s­
ing t h e y  w i l l  allow. H.R. No. 557, 1 0 0 t h  Cong., 2 n d  Se s s . ,  134 
Cong. Rec. 4 3 4 3 - 4 3 5 6  (1988). H o w e v e r ,  o n c e  a g a m e  is a u t h o r i z e d ,  
t h e  q u e s t i o n  o f  w h e t h e r  the g a m e  m a y  b e  a c t u a l l y  c o n d u c t e d  on 
t e l e v i s i o n  o r  radio, o r  w h e t h e r  it m a y  o n l y  be a d v e r t i s e d ,  is up 
to t h e  FCC.

T h e  f e d e r a l  a c t  d o e s  a l l o w  a d v e r t i s i n g  if a s t a t e  a l l o w s  
it. H o w e v e r ,  as  f u r t h e r  e x p l a i n e d  in c u r  r e s p o n s e  to y o u r  s e c o n d  
q u e s t i o n ,  c o n s t i t u t i o n a l  r e s t r i c t i o n s  s t i l l  a p p l y  no  m a t t e r  w h a t  
the l a t i t u d e  of  the f e d e r a l  act. S e e  E d g e  B r o a d c a s t i n g  C o m p a n y .
t/a P o w e r  94 v. F C C , ______ F. Supp. __, 58 U . S . L . W .  2517 (E .D.
Va. Feb. 23. 1990) ( h o l d i n g  c u r r e n t  38 U . S . C . A .  § 1307 c o n s t i t u­
t i o n a l l y  i n v a l i d  as to c o m m e r c i a l  free s p e e c h ) .

W e  a r e  n o t  c e r t a i n  if f e d eral law a l l o w s  the a c t u a l  
c o n d u c t i n g  o f  gamer, on t h e  a i r w a v e s  d u e  to the a m b i g u o u s  l a n g u a g e  
of t h e  f e d e r a l  act. E v e n  t h o u g h  the s t a t e  m a y  r e g u l a t e  its o w n  
g a m i n g  a c t i v i t i e s ,  we  t h i n k  t h a t  t h e  q u e s t i o n  o f  w h e t h e r  the 
f e d e r a l  a c t  i t s e l f  a u t h o r i z e s  the a c t u a l  c o n d u c t i n g  of g a m e s  on
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r a d i o  o r  t e l e v i s i o n  is s t i l l  a n  o p e n  q u e s t i o n ,  a n d  t h a t  it is a 
q u e s t i o n  o v e r  w h i c h  t h e  s t a t e  h a s  n o  a u t h o r i t y .  S e e  F e d e r a l  
C o m m u n i c a t i o n s  A c t  o f  1934, 48 State. 1064, 47 U . S . C .  § 151 et seq.

2. C o u l d  t h e  s t a t e  l i m i t  t h e  c o n d u c t  of  g a m i n g  a c t i v i t i e s  to 
n o n c o m m e r c i a l  b r o a d c a s t i n g  s t a t i o n s  t o  t h e  e x c l u s i o n  of o t h e r  
q u a l i f i e d  o r g a n i z a t i o n s  a n d  m u n i c i p a l i t i e s  t h a t  h a v e  a g a m i n g  
p e r m i t  i s s u e d  u n d e r  AS  0 5 . 1 5 ?  (See d r a f t  C S H B  587 ( L S C 1 ) .

W e  a s s u m e  t h a t  t h i s  q u e s t i o n  c o n c e r n s  t h e  c o n d u c t i n g  of 
g a m i n g  a c t i v i t i e s  on  r a d i o  o r  t e l e v i s i o n ,  s i n c e  o t h e r  t y p e s  of 
c o n d u c t  a r e  c u r r e n t l y  a l l o w e d  and C S H B  587 d o e s  n o t  a d d r e s s  them. 
Y o u  h a v e  o n l y  a s k e d  a b o u t  l i m i t a t i o n s  on  t h e  c o n d u c t  o f  g a m i n g  
a c t i v i t i e s ,  a n d  w e  w i l l  a n s w e r  t h i s  q u e s t i o n  first. H o w e v e r ,  t h i s  
q u e s t i o n  a l s o  r a i s e s  a c o n c e r n  a b o u t  l i m i t a t i o n s  on t h e  a d v e r t i s i n g  
o f  g a m i n g  a c t i v i t i e s ,  w h i c h  w e  w i l l  a l s o  a d d r e s s .

B e f o r e  a n a l y z i n g  w h e t h e r  o r  n o t  a s t a t u t e  c o u l d  c o n s t i t u­
t i o n a l l y  c r e a t e  a d i s t i n c t i o n  b e t w e e n  t h o s e  w h o  c a n  a n d  c a n n o t  
c o n d u c t  g a m i n g  a c t i v i t i e s  (or a d v e r t i s e  them) on  t h e  a i r w a v e s ,  w e  
w o u l d  n o t e  t h a t  o n  its f a c e  c u r r e n t  C S H B  587 (L&C) d o e s  n o t  a p p e a r  
to b e  c o n s t i t u t i o n a l l y  i n v a l i d  b e c a u s e  it o n l y  c r e a t e s  a p o s­
s i b i l i t y  t h a t  t h e  D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  
w i l l  a l l o w  n o n c o m m e r c i a l  b r o a d c a s t i n g  s t a t i o n s  to c o n d u c t  g a m i n g  
to t h e  e x c l u s i o n  of o t h e r  o r g a n i z a t i o n s .  If t h e  d e p a r t m e n t  d o e s  
a l l o w  this, t h e n  t h e  d e p a r t m e n t  m u s t  b e  a b l e  to  j u s t i f y  t h e  
d i s t i n c t i o n  b e t w e e n  t h e  t w o  t y p e s  o f  o r g a n i z a t i o n s ,  a n d  t h e  
f o l l o w i n g  a n a l y s e s  s h o u l d  b e  used.

C O N D U C T I N G  O N - T H E - A I R  G A M E S

T h e  q u e s t i o n  o f  w h e t h e r  n o n c o m m e r c i a l  b r o a d c a s t i n g  
s t a t i o n s  m a y  be  a l l o w e d  t o  c o n d u c t  g a m i n g  a c t i v i t i e s  on  r a d i o  o r  
t e l e v i s i o n  w h e n  o t h e r  q u a l i f i e d  o r g a n i z a t i o n s  m a y  n o t  r a i s e s  an 
e q u a l  p r o t e c t i o n  issue. A l a s k a  Const, art. I, § l.

U n d e r  A l a s k a ' s  e q u a l  p r o t e c t i o n  a n a l y s i s ,  t h e  A l a s k a  
S u p r e m e  C o u r t  e m p l o y s  a s l i d i n g  s c a l e  t o  d e t e r m i n e  if c l a s s i f i c a­
ti o n s  v i o l a t e  e q u a l  p r o t e c t i o n .  T h i s  s c a l e  d e p e n d s  on  t h e  i m p o r­
ta n c e  of  t h e  i n t e r e s t s  involved, t h e  p u r p o s e s  s e r v e d  b y  the 
s t a t u t e ,  a n d  an " e v a l u a t i o n  of t h e  s t a t e ' s  i n t e r e s t  in t h e  p a r ­
t i c u l a r  m e a n s  e m p l o y e d  to f u r t h e r  its g o a l s . "  P a t r i c k  v. L v n d e n  
T r a n s p o r t .  I n c . , 765 P . 2d 1375 (Alaska 1988) ( c i t i n g  A l a s k a  P a c i f i c  
A s s u r a n c e  Co. v. B r o w n . 687 P . 2d 264, 269 ( A l a s k a  1 9 8 4)); s e e  a l s o
S t a t e  v. E n s e r c h  A l a s k a  C o n s t . . ____ P . 2d ____ , Op. No. 3539 (Alaska
Dec. 18, 1989).

T h e  q u e s t i o n  of  w h o  m a y  c o n d u c t  g a m i n g  a c t i v i t i e s  on the
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a i r w a v e s  a l s o  i n v o l v e s  t h e  r i g h t  t o  c o m m e r c i a l  s p e ech. A l t h o u g h  
c o m m e r c i a l  s p e e c h  is n o t  a s  p r o t e c t e d  as o t h e r  t y p e s  o f  speech, 
it is s t i l l  a n  i m p o r t a n t  right. S e e  A l a s k a  T r a n s p .  C o m m ' n  v. 
Airpac. I n c . . 685 P . 2d 1248, 1253 ( A l a s k a  1984). I n  a n a l y z i n g  an 
equal p r o t e c t i o n  i s s u e  a b o u t  c o m m e r c i a l  s p e e c h  t h e  A l a s k a  S u p r e m e  
C o u r t  r e c e n t l y  u t i l i z e d  a f a i r l y  m i n i m a l  l e v e l  o f  s c r u t i n y .  
H o wever, e v e n  u n d e r  t h i s  l e v e l  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t

[ t ] h e r e  m u s t  b e  a s u b s t a n t i a l  r e l a t i o n s h i p  b e t w e e n  
l e g i t i m a t e  l e g i s l a t i v e  g o a l s  a n d  t h e  m e a n s  c h o s e n  
to  a c h i e v e  t h o s e  go a l s .  . . .  [A s t a t u t e ]  w i l l  be  
u p h e l d  a s  l o n g  a s  (1) t h e  s t a t u t o r y  p u r p o s e  is 
l e g i t i m a t e  a n d  w i t h i n  t h e  p o l i c e  p o w e r  of t h e  state;
(2) t h e  m e a n s  c h o s e n  s u b s t a n t i a l l y  f u r t h e r  t h e  
l e g i s l a t i v e  p u r p o s e ;  a n d  (3) t h e  i n t e r e s t  in [the 
s t a t e ' s ]  c h o s e n  m e a n s  o u t w e i g h s  o t h e r  i n t e r e s t s .

B a r b e r  v. Mun. o f  A n c h o r a g e . 776 P . 2d 1035, 1039 ( A l a s k a  1989)
(citing A l a s k a  P a c i f i c  A s s u r a n c e  Co. v. B r o w n . 687 P . 2 d  264 ( A l a s k a  
1984)) .

U s i n g  t h e  a b o v e  a n a l y s i s ,  in o r d e r  f o r  t h e  s t a t e  t o  a l l o w  
n o n c o m m e r c i a l  b r o a d c a s t i n g  s t a t i o n s  t h e  r i g h t  t o  c o n d u c t  t h e i r  
g a m e s  o n  t h e  a i r  t o  t h e  e x c l u s i o n  o f  o t h e r  q u a l i f i e d  g r o u p s  (or 
" p e r m i t t e e s " ) , it m u s t  h a v e  a l e g i t i m a t e  r e a s o n  f o r  d o i n g  so. 
F u r t h e r m o r e ,  t h e  m e a n s  c h o s e n  to  a d v a n c e  t h e  s t a t e ' s  i n t e r e s t  m u s t  
a c t u a l l y  f u r t h e r  t h e  p u r p o s e ;  a n d  fin a l l y ,  t h e  s t a t e ' s  i n t e r e s t  
m u s t  j u s t i f y  t h e  s t a t e ' s  e x c l u d i n g  o t h e r  l e g i t i m a t e  p e r m i t t e e s  f r o m  
c o n d u c t i n g  g a m e s  o n  the air. T h i s  s t a n d a r d  c o u l d  a r g u a b l y  b e  met. 
W h e t h e r  it is o r  n o t  w i l l  d e p e n d  on  t h e  r e a s o n s  g i v e n  f o r  a l l o w i n g  
the d i s t i n c t i o n  a n d  t h e  r e s t  o f  t h e  e q u a l  p r o t e c t i o n  a n a l y s i s  
o u t l i n e d  above.

A D V E R T I S I N G

In a d d i t i o n  to t h e  s a m e  t y p e  of e q u a l  p r o t e c t i o n  c o n c e r n s  
a b o u t  a l l o w i n g  o n l y  a c e r t a i n  g r o u p  of  p e r m i t t e e s  t o  c o n d u c t  g a m i n g  
a c t i v i t i e s  on t h e  air, o t h e r  i s s u e s  a r i s e  c o n c e r n i n g  t h e  b r o a d c a s t­
ing of a d v e r t i s e m e n t s  a b o u t  c h a r i t a b l e  g a m i n g  in C S H B  587. A l t h o u g h  
we t h i n k  t h a t  t h e  s t a t e  c a n  l e g i t i m a t e l y  b a n  all a d v e r t i s i n g  of 
g a m i n g  in A l a s k a ,  see B a r b e r  v. Mun. of A n c h o r a g e . 7 7 6  P . 2d 1035 
(Alaska 1989); P o s a d a s  de  P u e r t o  R i c o  v. T o u r i s m  C o . . 478 U.S. 328 
(1986); H.R. No. 557 s u p r a , t w o  F i r s t  A m e n d m e n t  i s s u e s  a r i s e  w h e n  
one g r o u p  is a l l o w e d  t o  u t i l i z e  t h e  a i r w a v e s  f o r  t h e  g a m i n g  
p u r p o s e s  a n d  o t h e r s  are not.
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T h e  t w o  i s s u e s  are: 1) w h e t h e r  t h e  s t a t e  c a n  l i m i t
l e g i t i m a t e  p e r m i t t e e s  f r o m  c o n d u c t i n g  or  a d v e r t i s i n g  t h e i r  g a m i n g  
a c t i v i t i e s  o n  t h e  a i r w a v e s  ( p e r m i t t e e s  vs. p e r m i t t e e s ) ; a n d  2) 
w h e t h e r  it is c o n s t i t u t i o n a l  t o  a l l o w  p u b l i c  b r o a d c a s t i n g  t o  
b r o a d c a s t  its g a m i n g  i n f o r m a t i o n  w h i l e  c o m m e r c i a l  b r o a d c a s t e r s  a r e  
p r o h i b i t e d  f r o m  b r o a d c a s t i n g  g a m i n g  a c t i v i t i e s  o r  a d v e r t i s e m e n t s  
( b r o a d c a s t e r s  vs. b r o a d c a s t e r s ) .  W i t h  r e s p e c t  t o  t h e  f i r s t  issue, 
t e s t i m o n y  c o n c e r n i n g  t h e  n e w  f e d e r a l  s t a t u t e  m a d e  it c l e a r  t h a t  
C o n g r e s s  i n t e n d e d  for t h e  s t a t e s  t o  r e t a i n  t h e  a b i l i t y  t o  m a k e  
d e c i s i o n s  c o n c e r n i n g  t h e  c o n d u c t i n g  and a d v e r t i s i n g  o f  g a m i n g  
w i t h i n  t h e i r  b o r d e r s .  H.R. No. 557, s u p r a . H o w e v e r ,  t e s t i m o n y  
a l s o  p r e s e n t e d  t h e  i s s u e  t h a t  a l l o w i n g  o n e  g r o u p  to a d v e r t i s e  its 
a c t i v i t i e s  w h i l e  f o r e c l o s i n g  a n o t h e r  m a y  v i o l a t e  t h e  F i r s t  A m e n d­
m e n t  a n d  g u a r a n t e e s  to f r e e  speech. Id. a t  4348. E v e n  t h o u g h  t h i s  
is c o m m e r c i a l  f r e e  s p e e c h  a n d  t h u s  is n o t  as p r o t e c t e d  as o t h e r  
t y p e s  o f  spee c h ,  a n y  b a n  o n  it m u s t  p a s s  a f o u r - p r o n g  t e s t  c o n­
t a i n e d  i n  t h e  s e m i n a l  c a s e  of  C e n t r a l  H u d s o n  v. P u b l i c  S e r v i c e . 
447 U.S. 557 (1980) , r e c o g n i z e d  in B a r b e r  a n d  A l a s k a  T r a n s p .  C o m m ' n  
v. A i r p a c ,  Inc. . 685 P . 2d 1248 ( A l a s k a  1984). In o u t l i n i n g  t h e  
C e n t r a l  H u d s o n  test, in B a r b e r  t h e  A l a s k a  S u p r e m e  C o u r t  c i t e d  t h e  
U.S. S u p r e m e  C o u r t ’s d e c i s i o n  in M e t r o m e d i a  Inc. v. C i t y  o f  S a n  
D i e g o . 453 U.S. 4 9 0  (1981), w h i c h  s t a ted:

[I]n C e n t r a l  H u d s o n  G a s  & E l e c t r i c  Corp. v. P u b l i c  
S e r v i c e  C o m m ' n . 447 U.S. 557 (1980), w e  held: T h e
C o n s t i t u t i o n  . . . a c c o r d s  a l e s s e r  p r o t e c t i o n  to
c o m m e r c i a l  s p e e c h  t h a n  to o t h e r  c o n s t i t u t i o n a l l y  
g u a r a n t e e d  e x p r e s s i o n .  T h e  p r o t e c t i o n  a v a i l a b l e  
f o r  a p a r t i c u l a r  c o m m e r c i a l  e x p r e s s i o n  t u r n s  o n  the 
n a t u r e  b o t h  of  t h e  e x p r e s s i o n  a n d  of t h e  g o v e r n m e n­
tal i n t e r e s t s  s e r v e d  b y  its r e g u l a t i o n .  ( c i t a t i o n  
omi t t e d )  . W e  t h e n  a d o p t e d  a f o u r - p a r t  t e s t  for 
d e t e r m i n i n g  t h e  v a l i d i t y  of g o v e r n m e n t  r e s t r i c t i o n s  
o n  c o m m e r c i a l  s p e e c h  as d i s t i n g u i s h e d  f r o m  m o r e  
f u l l y  p r o t e c t e d  s p e ech. (1) T h e  f i r s t  A m e n d m e n t  
p r o t e c t s  c o m m e r c i a l  s p e e c h  o n l y  if t h a t  s p e e c h  
c o n c e r n s  l a w f u l  a c t i v i t y  a n d  is n o t  m i s l e a d i n g .  A 
r e s t r i c t i o n  on o t h e r w i s e  p r o t e c t e d  c o m m e r c i a l  s p e e c h  
is v a l i d  o n l y  if it (2) s e e k s  t o  i m p l e m e n t  a 
s u b s t a n t i a l  g o v e r n m e n t a l  interest, (3) d i r e c t l y  
a d v a n c e s  th a t  inter e s t ,  a n d  (4) r e a c h e s  no f u r t h e r  
t h a n  n e c e s s a r y  to a c c o m p l i s h  t h e  g i v e n  o b j e c t i v e .

776 P . 2d a t  1307 ( c i t a t i o n s  o m i t t e d ) .

T h e  A l a s k a  S u p r e m e  C o u r t  a l s o  n o t e d  "a s t a t e  m a y  c u r t a i l  
s p e e c h  w h e n  n e c e s s a r y  to  e s t a b l i s h  a s i g n i f i c a n t  and l e g i t i m a t e  
g o v e r n m e n t a l  i n t e r e s t . "  Id. H o w e v e r ,  the C o u r t  warned:
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It is f u r t h e r  e s t a b l i s h e d  t h a t  t h e  f i r s t  a m e n d m e n t  
o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  " f o r b i d s  t h e  
g o v e r n m e n t  t o  r e g u l a t e  s p e e c h  in w a y s  t h a t  f a v o r  
s o m e  v i e w p o i n t s  o r  i d eas at t h e  e x p e n s e  of o t h e r s . "

Id. ( c i t a t i o n  o m i t t e d ) . If t h e r e  is a s i g n i f i c a n t  a n d  l e g i t i m a t e  
g o v e r n m e n t a l  i n t e r e s t  ir. a l l o w i n g  o n e  p e r m i t t e e  t o  c o n d u c t  its 
g a m e s  o n  t h e  a i r  w h i l e  e x c l u d i n g  o t h e r s ,  a n d  if a s t a t u t e  e n a c t e d  
to  f u r t h e r  t h i s  i n t e r e s t  d i d  not f a v o r  a n y  p a r t i c u l a r  p e r m i t t e e s '  
p o i n t s  of  v i ew, t h e n  u n d e r  B a r b e r . M e t r o m e d i a , a n d  p o s s i b l y  C e n t r a l  
H u d s o n , t h e  d i s t i n c t i o n  m a y  p a s s  c o n s t i t u t i o n a l  scrut i n y .

In  P o s a d a s  de P u e r t o  R i c o  As s o c ,  v. T o u r i s m  C o . . 478 U.S. 
328 (1986) , t h e  U.S. S u p r e m e  C o u r t  u t i l i z e d  t h e  C e n t r a l  H u d s o n  t e s t  
c i t e d  in B a r b e r  t o  a n a l y z e  w h e t h e r  o r  n o t  a P u e r t o  R i c o  s t a t u t e  
b a n n i n g  a d v e r t i s i n g  of c a s i n o  g a m b l i n g  a i m e d  a t  t h e  r e s i d e n t s  o f  
P u e r t o  R i c o  (there w a s  n o  b a n  o n  a d v e r t i s i n g  a i m e d  at  n o n r e s i d e n t s )  
v i o l a t e d  t h e  F i r s t  A m e n d m e n t  to t h e  U.S. C o n s t i t u t i o n .  In its 
d e c i s i o n ,  t h e  C o u r t  s h o w e d  g r e a t  d e f e r e n c e  t o  t h e  P u e r t o  R i c o  
L e g i s l a t u r e .  T h e  C o u r t  f o u n d  that, e v e n  t h o u g h  t h e  a d v e r t i s i n g  o f  
c a s i n o  g a m b l i n g  c o n c e r n e d  a l e g a l  a c t i v i t y  a n d  w a s  n o t  m i s l e a d i n g  
o r  f r a u d u l e n t  (the f i r s t  p r o n g ) , t h e  P u e r t o  R i c o  l e g i s l a t u r e  
b e l i e v e d  t h a t

e x c e s s i v e  c a s i n o  g a m b l i n g  a m o n g  l o c a l  r e s i d e n t s  .
. . w o u l d  p r o d u c e  s e r i o u s  h a r m f u l  e f f e c t s  on t h e
h e a l t h ,  s a f e t y  a n d  w e l f a r e  of t h e  P u e r t o  R i c a n  
c i t i z e n s ,  s u c h  as  the d i s r u p t i o n  o f  m o r a l  and 
c u l t u r a l  p a t t e r n s ,  t h e  i n c r e a s e  in l o c a l  crime, t h e  
f o s t e r i n g  o f  p r o s t i t u t i o n ,  t h e  d e v e l o p m e n t  of 
c o r r u p t i o n ,  and t h e  i n f i l t r a t i o n  o f  o r g a n i z e d  crime.

I d . at  341. T h e  C o u r t  h a d  " n o  d i f f i c u l t y  in c o n c l u d i n g  t h a t  t h e  
P u e r t o  R i c o  L e g i s l a t u r e ' s  i n t e r e s t  in t h e  h e a l t h ,  safety, a n d  
w e l f a r e  o f  its c i t i z e n s  c o n s t i t u t e s  a " s u b s t a n t i a l "  g o v e r n m e n t a l  
i n t e r e s t . "  Id. T hus, t h e  C o u r t  f o u n d  t h a t  t h e  s e c o n d  p r o n g  of 
C e n t r a l  H u d s o n  w a s  met. T h e  C o u r t  w e n t  on to f i n d  t h a t  t h e  c h a l­
l e n g e d  r e s t r i c t i o n  " d i r e c t l y  a d v a n c e d "  t h e  g o v e r n m e n t ' s  i n t e r e s t  
in t h a t  a d v e r t i s i n g  w o u l d  s e r v e  to i n c r e a s e  t h e  d e m a n d  for t h e  
p r o d u c t  a d v e r t i s e d , "  478 U.S. a t  343, t h u s  m e e t i n g  t h e  t h i r d  
C e n t r a l  H u d s o n  test. Fin a l l y ,  the C o u r t  f o u n d  t h a t  P u e r t o  R i c o ' s  
s t a t u t e  m e t  the f o u r t h  C e n t r a l  H u d s o n  t e s t  b e c a u s e  it "was no m o r e  
e x t e n s i v e  t h a n  n e c e s s a r y  t o  s e r v e  the g o v e r n m e n t ' s  i n t e r e s t  [of n o t  
i n d u c i n g  P u e r t o  R i c o  r e s i d e n t s  to e n g a g e  in p o t e n t i a l l y  h a r m f u l  
c o n d u c t ] . "  Id. S i n c e  P u e r t o  R i c o  c o u l d  h a v e  p r o h i b i t e d  g a m b l i n g  
a l t o g e t h e r ,  t h a t  p o w e r  " n e c e s s a r i l y  i n c l u d e ( d )  t h e  l e s s e r  p o w e r  [to 
b a n  o n l y  t h e  a d v e r t i s i n g  of c a s i n o  g a m b l i n g  to r e s i d e n t s  o f  P u e r t o
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R i c o ] . "  Id. a t  346. T h e  C o u r t  a l s o  c o m m e n t e d  that, e v e n  t h o u g h  
P u e r t o  R i c o  h a d  l e g a l i z e d  c a s i n o  g a m b l i n g  f o r  its r e s i d e  cs, it did 
n o t  h a v e  t o  a l l o w  the a d v e r t i s i n g  of  it, a g a i n  b e c a u s e  Puerto R i c o  
h a d  t h e  p o w e r  t o  b a n  g a m b l i n g  a l t o g e t h e r .  I d .

If  p u b l i c  b r o a d c a s t i n g  s t a t i o n s  a r e  a l l o w e d  to b r o a d c a s t  
t h e i r  g a m i n g  i n f o r m a t i o n  but o t h e r  p e r m i t t e e s  are not, t h e n  as 
p r e v i o u s l y  o u t l i n e d  u n d e r  b o t h  C e n t r a l  H u d s o n  and P o s a d a s  d e  P u e r t o  
R i c o , t h e  f o u r - p r o n g  t e s t  e n u n c i a t e d  a b o v e  m u s t  b e  met. T h e  s a m e  
r a t i o n a l e  u t i l i z e d  in P o s a d a s  d e  P u e r t o  R i c o  c o u l d  b e  u s e d  t o  a r g u e  
t h a t  i t  is l e g i t i m a t e  t o  r e s t r i c t  t h e  o v e r a l l  d i s s e m i n a t i o n  of 
g a m i n g  i n f o r m a t i o n  b y  a l l o w i n g  o n l y  p u b l i c  b r o a d c a s t i n g  to  b r o a d­
ca s t  its i n f o r m a t i o n  w h i l e  n o t  a l l o w i n g  o t h e r  p e r m i t t e e s  to 
b r o a d c a s t  t h e i r s .  H o w e v e r ,  a l t h o u g h  P o s a d a s  u p h e l d  a r e s t r i c t i o n  
o n  t h e  a d v e r t i s i n g  of g a m b l i n g ,  P o s a d a s w a s  a 5-4 d e c i s i o n ,  a n d  
t e s t i m o n y  c o n c e r n i n g  t h e  n e w  C h a r i t y  G a m e s  A d v e r t i s i n g  C l a r i f i c a­
t i o n  A c t  o f  1988 n o t e d  t h a t  it is p o s s i b l e  t h a t  P o s a d a s  w i l l  be 
" t r e a t e d  a s  a b e r r a t i o n a l . "  H. R. No. 557, s u p r a . A t  t h e  s a m e  
time, t h e  t e s t i m o n y  a l s o  n o t e d  t h a t  p a r t i a l  r a t h e r  t h a n  t o t a l  b a n s  
o n  a d v e r t i s i n g  w e r e  l i k e l y  to s u r v i v e  s c r u t i n y  u n d e r  P o s a d a s . I d .

I t  is d i f f i c u l t  to t e l l  w h e t h e r  a l l o w i n g  o n l y  p u b l i c  
b r o a d c a s t i n g  s t a t i o n s  t o  b r o a d c a s t  t h e i r  g a m i n g  i n f o r m a t i o n  w o u l d  
v i o l a t e  t h e  F i r s t  A m e n d m e n t .  If p u b l i c  b r o a d c a s t i n g  g a i n s  a v a l i d  
s t a t e  p e r m i t ,  t h e n  t h e  f i r s t  p r o n g  of  C e n t r a l  H u d s o n  w o u l d  b e  met, 
in t h a t  t h e  b r o a d c a s t i n g  w o u l d  b e  l a w f u l  a n d  p r e s u m a b l y  n o t  
m i s l e a d i n g .  T h e  s e c o n d  prong, w h e t h e r  t h e r e  is a s u b s t a n t i a l  
g o v e r n m e n t a l  i n t e r e s t  a t  s t a k e  in r e s t r i c t i n g  the b r o a d c a s t i n g  of 
o t h e r  p e r m i t t e e s '  i n f o r m a t i o n ,  c o u l d  p r o b a b l y  be m e t  b y  u s i n g  t h e  
a n a l y s i s  in P o s a d a s  a n d  o t h e r  c a s e s  o u t l i n i n g  t h e  f a c t  t h a t  t h e  
s t a t e  c o n t r o l s  g a m b l i n g .  T h e  t h i r d  p r o n g  m i g h t  b e  m e t  b y  n o t i n g  
t h a t  p r e c l u d i n g  a d v e r t i s i n g  a d v a n c e s  t h e  g o v e r n m e n t ' s  i n t e r e s t .  
W h e t h e r  o r  n o t  t h e  r e s t r i c t i o n  w o u l d  b e  h e l d  to be n o  m o r e  e x t e n­
siv e  t h a n  n e c e s s a r y  is q u e s t i o n a b l e .  U n d e r  P o s a d a s  a n d  B a r b e r , t h e  
r e s t r i c t i o n  m i g h t  be  u p h e l d .  H o w e v e r ,  t h e r e  is at l e a s t  o n e  r e c e n t  
U.S. D i s t r i c t  C o u r t  op i n i o n ,  E d g e  B r o a d c a s t i n g  C o . . t/a P o w e r  94
v ^ F C C ,  ____ F. Supp. ____ , 58 U . S . L . W .  25 1 7  (E.D. V a . , Feb. 23,
1990), t h a t  h a s  q u e s t i o n e d  P o s a d a s  a n d  h a s  n o t e d  t h a t  " n e i t h e r  t h e  
S u p r e m e  C o u r t  n o r  a n y  l o w e r  f e d e r a l  court, in the w a k e  o f  P o s a d a s . 
has y e t  h e l d  a c o m m e r c i a l  s p e e c h  r e s t r i c t i o n  c o n s t i t u t i o n a l  w h i c h  
w o u l d  n o t  h a v e  p a s s e d  s c r u t i n y  u n d e r  the t r a d i t i o n a l  C e n t r a l  H u d s o n  
t e s t s . "  A c o p y  of this c a s e  is a t t a c h e d .

T h e  s e c o n d  q u e s t i o n  is w h e t h e r  it is c o n s t i t u t i o n a l  to 
a l l o w  p u b l i c  b r o a d c a s t i n g  to b r o a d c a s t  its g a m i n g  i n f o r m a t i o n  w h i l e  
c o m m e r c i a l  b r o a d c a s t i n g  s t a t i o n s  a r e  p r o h i b i t e d  f r o m  b r o a d c a s t i n g  
g a m i n g  a c t i v i t i e s  or a d v e r t i s e m e n t s .  U s i n g  the s a m e  f o u r - p r o n g  
C e n t r a l  H u d s o n and P o s a d a s  test, the U.S. D i s t r i c t  C o u r t  for t h e
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E a s t e r n  D i s t r i c t  of V i r g i n i a  r e c e n t l y  h e l d  in E d g e  B r o a d c a s t i n g  Co. 
t h a t  c u r r e n t  18 U . S . C . A .  §§ 1304 a n d  1307, as a p p l i e d  to the
s i t u a t i o n  b e f o r e  t h e  court, w e r e  c o n s t i t u t i o n a l l y  i n v a l i d  as to 
c o m m e r c i a l  f r e e  s p e e c h  b e c a u s e  t h e y  v i o l a t e  t h e  t h i r d  p r o n g  of the 
test.

In  E d g e  B r o a d c a s t i n g  Co. . a s t a t i o n  b r o a d c a s t i n g  fr o m  
N o r t h  C a r o l i n a  w h o s e  s i g n a l  r e a c h e d  m o s t l y  V i r g i n i a  r e s i d e n t s  a s k e d  
f o r  a d e c l a r a t o r y  d e c r e e  a n d  i n j u n c t i v e  p r o t e c t i o n  a g a i n s t  e n f o r c e­
m e n t  of  (current) 18 U . S . C . A .  §§ 1304 a n d  1307 ( p r o h i b i t i n g  the 
a d v e r t i s i n g  o f  l o t t e r y  i n f o r m a t i o n  e x c e p t  f r o m  l o c a t i o n s  w i t h i n  a 
s t a t e  w h i c h  c o n d u c t s  a l o t t e r y ) . N o r t h  C a r o l i n a  d o e s  n o t  a l l o w  
l o t t e r i e s ,  b u t  V i r g i n i a  does. T h e  s t a t i o n  s h o w e d  t h a t  92.2 p e r c e n t  
o f  i t s  l i s t e n e r s  r e s i d e  in V i r g i n i a ,  a n d  t h a t  a l t h o u g h  t h e  s t a­
t i o n ' s  s i g n a l  r e a c h e s  n i n e  c o u n t i e s  in N o r t h  C a r o l i n a ,  l e s s  t h a n  
t w o  p e r c e n t  o f  N o r t h  C a r o l i n a ' s  p o p u l a t i o n  r e s i d e  in t h o s e  c o u n­
ties. T h e  c o u r t  g r a n t e d  t h e  s t a t i o n  d e c l a r a t o r y  and i n j u n c t i v e
r e l i e f  a g a i n s t  18 U . S . C . A .  §§ 1304 a n d  1307 b e c a u s e  it f o u n d  t h a t
u n d e r  t h e  f a c t s  of t h e  c a s e  e n f o r c e m e n t  o f  t h e  f e d e r a l  s t a t u t e s  w a s  
an

i n e f f e c t i v e  m e a n s  o f  r e d u c i n g  l o t t e r y  p a r t i c i p a t i o n  
b y  t h e  N o r t h  C a r o l i n a  r e s i d e n t s  in P o w e r  9 4 's
s e r v i c e  a r e a  b e c a u s e  t h e  N o r t h  C a r o l i n a  r e s i d e n t s  
w i t h i n  t h e  a r e a  o f  P o w e r  9 4 's s i g n a l  r e c e i v e  m o s t  
o f  t h e i r  radio, n e w s p a p e r  a n d  t e l e v i s i o n  c o m m u n i c a­
t i o n  fr o m  V i r g i n i a - b a s e d  me d i a .

T h e  c o u r t  f u r t h e r  n o t e d  t h a t  t h e  a p p l i c a t i o n  o f  t h e  s t a t u t e  c o u l d  
o n l y  " s p e c u l a t i v e l y  a d v a n c e  t h e  g o a l s  o f  t h e  S t a t e  of N o r t h
C a r o l i n a , "  a n d  t h a t  "to t h e  e x t e n t  t h a t  [statute] d o e s  r e d u c e  
l o t t e r y  p a r t i c i p a t i o n  b y  N o r t h  C a r o l i n a  r e s i d e n t s ,  t h a t  r e d u c t i o n  
is n e c e s s a r i l y  so s l i g h t  as t o  b e  t h e  k i n d  o f  'remote' s u p p o r t  
r e j e c t e d  b y  C e n t r a l  H u d s o n  as  n o t  ' d i r e c t l y  a d v a n c i n g '  e i t h e r  
i n t e r e s t s  o f  f e d e r a l i s m  or  l i m i t a t i o n s  o n  l o t t e r y  s a l e s . "  ( C i t­
a t i o n  o m i t t e d . )  Thus, the c o u r t  f o u n d  t h a t  t h e  t h i r d  p r o n g  of 
C e n t r a l  H u d s o n  w a s  n o t  met. In so f inding, the c o u r t  noted, c i t i n g  
t e s t i m o n y  o n  the r e c e n t  C h a r i t y  G a m e s  A d v e r t i s i n g  C l a r i f i c a t i o n  A c t  
o f  1988, t h a t  P o s a d a s  " c o n t r a s t s  w i t h  t h e  a p p r o a c h  in C e n t r a l  
H u d s o n ." F o l l o w i n g  w h a t  it i n t e r p r e t e d  as n e c e s s a r y  u n d e r  C e n t r a l  
H u d s o n , it g a v e  s o m e w h a t  l e s s  d e f e r e n c e  to t h e  N o r t h  C a r o l i n a  
l e g i s l a t u r e  t h a n  P o s a d a s  s u g g e s t s  m i g h t  b e  a p p r o p r i a t e .

G i v e n  the u n c e r t a i n t y  b e t w e e n  P o s a d a s  a n d  C e n t r a l  H u d s o n , 
e x c l u d i n g  c o m m e r c i a l  s t a t i o n s  fr o m  b e i n g  a l l o w e d  to a d v e r t i s e  
l e g i t i m a t e  c h a r i t a b l e  g a m e s  w h i l e  p u b l i c  b r o a d c a s t i n g  s t a t i o n s  a r e  
a l l o w e d  t o  d o  so m a y  v i o l a t e  t h e  t h i r d  p r o n g  o f  t h e  C e n t r a l  H u d s o n  
test. H o w e v e r ,  B a r b e r  s u g g e s t s  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t  w i l l
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s h o w  g r e a t e r  d e f e r e n c e  to  t h e  s t a t e  in its a t t e m p t  to r e g u l a t e  
speech. S e e  a l s o  J o h n s o n  v. T a i t . 774 P . 2d 185 ( A l aska 1989). If 
t h e r e  c a n  b e  a s h o w i n g  t h a t  s u c h  a r e s t r i c t i o n  a c t u a l l y  a d v a n c e s  
a l e g i t i m a t e  g o v e r n m e n t a l  interest, t h e r e  w i l l  be a s t r o n g e r  c a s e  
to a l l o w  s u c h  a d i s t i n c t i o n .  T h i s  a n a l y s i s  m a y  d e p e n d  t o  s o m e  
d e g r e e  on j u s t  h o w  m a n y  l i s t e n e r s  p u b l i c  b r o a d c a s t i n g  r e a c h e s  in 
A l a s k a .  If t h e  g o v e r n m e n t a l  i n t e r e s t  is in r e d u c i n g  t h e  n u m b e r  of 
A l a s k a n s  w h o  g a m b l e ,  a n d  a s u b s t a n t i a l  n u m b e r  o f  A l a s k a n s  l i s t e n  
t o  p u b l i c  b r o a d c a s t i n g ,  E d g e  B r o a a c a s t i n g  Co. s u g g e s t s  t h a t  a b a n  
on a d v e r t i s i n g  b y  c o m m e r c i a l  s t a t i o n s  m a y  n o t  a c t u a l l y  a d v a n c e  t h e  
g o v e r n m e n t ' s  a s s e r t e d  i n t e r e s t  (and B a r b e r  s t i l l  r e q u i r e s  t h i s ) . 
If, h o w e v e r ,  p u b l i c  b r o a d e r ' t i n g  d o e s  n o t  r e a c h  a s u b s t a n t i a l  
p r o p o r t i o n  o f  t h e  p o p u l a t i o n ,  n o t  a l l o w i n g  c o m m e r c i a l  s t a t i o n s  to 
b r o a d c a s t  a d v e r t i s i n g  m a y  h a v e  a m o r e  v a l i d  c o n s t i t u t i o n a l  f o u n d a­
tion.

C u r r e n t  C S H B  587 w o u l d  a l l o w  t h e  D e p a r t m e n t  of  C o m m e r c e  
a n d  E c o n o m i c  D e v e l o p m e n t  u n t i l  O c t o b e r  1, 1990, to c o n d u c t  h e a r i n g s  
on t h e  i s s u e s  r a i s e d  b y  t h e  C h a r i t y  G a m e s  A d v e r t i s i n g  C l a r i f i c a t i o n  
A c t  o f  1988. W h i l e  u n d e r  the b i l l  t h e  d e p a r t m e n t  m a y  a l l o w  n o n c o m­
m e r c i a l  b r o a d c a s t i n g  s t a t i o n s  to  b r o a d c a s t  the " c o n d u c t i n g  o f  an 
a c t i v i t y  u n d e r  A S  0 5 . 1 5 "  (CSHB 587 (L&C) p.l, l i n e s  23-24), t h i s  
m o r a t o r i u m  w i l l  a l l o w  t h e  d e p a r t m e n t  s o m e  t i m e  in w h i c h  to i d e n t i f y  
a n d  c l a r i f y  t h e  s t a t e ' s  interest, a n d  to  a s c e r t a i n  w h e t h e r  a l l o w i n g  
p u b l i c  b r o a d c a s t i n g  s t a t i o n s  to b r o a d c a s t  g a m i n g  i n f o r m a t i o n  to t h e  
e x c l u s i o n  of  c o m m e r c i a l  b r o a d c a s t i n g  w o u l d  d i r e c t l y  a d v a n c e  t h e  
g o v e r n m e n t ' s  a s s e r t e d  i n t e r e s t .

3. Is t h e  t y p e  o f  g a m i n g  a c t i v i t y  b e i n g  c o n s i d e r e d  b y  t h e  A l a s k a  
P u b l i c  R a d i o  N e t w o r k  a l l o w e d  u n d e r  AS 0 5 . 1 5 ?  (See a t t a c h e d  A P R N  
a p p l i c a t i o n . )

T h e  A l a s k a  P u b l i c  R a d i o  N e t w o r k  ("APRN") h a s  n o t  s u b­
m i t t e d  a f i n a l  o u t l i n e  for its g a m i n g  a c t i v i t y ,  so it is not 
p o s s i b l e  t o  a n s w e r  t h i s  q u e s t i o n  a t  t h i s  time. A P R N ' s  o r i g i n a l  
p a p e r w o r k ,  r e c e i v e d  b y  the D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t ,  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  o n  J a n u a r y  31, 
1990, b r i e f l y  d e s c r i b e s  a l o t t e r y  w i t h  w i n n e r s  a n n o u n c e d  o n  m e n b e r  
s t a t i o n s .  L o t t e r i e s  a n d  r a f f l e s  a r e  a l l o w e d  u n d e r  A S  0 5 . 1 5 . 1 8 0 ( b ) ,  
b u t  f u r t h e r  d e f i n i t i o n  o f  A P R N ' s  p l a n  w i l l  h a v e  to  be a n a l y z e d  
b e f o r e  it c a n  b e  a p p r o v e d .
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4. D o e s  t h e  d e p a r t m e n t  h a v e  s u f f i c i e n t  r e g u l a t o r y  a u t h o r i t y  u n d e r  
A S  0 5 . 1 5  t o  a d o p t  r e g u l a t i o n s  a d d r e s s i n g  t h e  i s sue of a d v e r t i s i n g  
c h a r i t a b l e  g a m i n g  o v e r  the a i r w a v e s ,  and if so, t o  w h a t  e x t e n t ?  
(See p a r t i c u l a r l y  AS 0 5 . 1 5 . 0 6 0 m  a n d  (12^ a n d  AS 05.15.130.)

T h e  D e p a r t m e n t  of  C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t  d o e s  
h a v e  r e g u l a t o r y  a u t h o r i t y  to  a d o p t  r e g u l a t i o n s  a d d r e s s i n g  the i s s u e  
o f  a d v e r t i s i n g  c h a r i t a b l e  g a m i n g  o v e r  t h e  a i r w a v e s .  A S  0 5 . 1 5 . -  
060(7) s t a t e s  t h a t  t h e  d e p a r t m e n t  s h a l l  a d o p t  r e g u l a t i o n s  c o v e r i n g  
"t h e  m e t h o d  a n d  m a n n e r  o f  c o n d u c t i n g  a u t h o r i z e d  a c t i v i t i e s  and 
a w a r d i n g  o f  p r i z e s  o r  a w a r d s . "  A S  0 5 . 1 5 . 1 6 0 ( 1 2 )  c o m m a n d s  the 
d e p a r t m e n t  to  a d o p t  r e g u l a t i o n s  c o n c e r n i n g  " o t h e r  m a t t e r s  the 
c o m m i s s i o n e r  c o n s i d e r s  n e c e s s a r y  t o  c a r r y  o u t  [the c h a p t e r  on g a m e s  
o f  c h a n c e  a n d  sk i l l ]  or  p r o t e c t  t h e  b e s t  i n t e r e s t s  o f  t h e  p u b l i c . "  
AS  0 5 . 1 5 . 1 3 0  a l l o w s  t h e  c o m m i s s i o n e r  t o  " s u p p l e m e n t  t h e  d e f i n i t i o n s  
o f  q u a l i f i e d  o r g a n i z a t i o n s  a n d  a c t i v i t i e s  b y  r e g u l a t i o n s  . . .
a d d i n g  t o  t h e  d e f i n i t i o n s  a d d i t i o n a l  r e q u i r e m e n t s  w h i c h  t h e  c o m m i s­
s i o n e r  c o n s i d e r s  n e c e s s a r y  for t h e  b e s t  i n t e r e s t  o f  t h e  p u b l i c  or 
for t h e  p r o p e r  a d m i n i s t r a t i o n  of t h i s  c h a p t e r . "  T h e  d e p a r t m e n t  
t h u s  h a s  b r o a d  r e g u l a t o r y  a u t h o r i t y  o v e r  g a m e s  o f  c h a n c e  a n d  s k i l l  
(or " c h a r i t a b l e  gam i n g " )  in A l a s k a .

W e  b e l i e v e  that, in the a b s e n c e  of  a n y  l e g i s l a t i v e  a c t i o n  
t o  t h e  c o n t r a r y ,  t h e  d e p a r t m e n t  m a y  r e g u l a t e  t h e  a d v e r t i s i n g  of 
c h a r i t a b l e  g a m e s  o v e r  t h e  a i r w a v e s .  H a v i n g  s a i d  this, we  w o u l d  
n o t e  t h a t  t h e  d e p a r t m e n t  is s t i l l  s u b j e c t  to  t h e  n o r m a l  r e s t r i c­
t i o n s  o n  a n y  r e g u l a t o r y  a u t h o r i t y .  T h e  r e g u l a t i o n  m u s t  b e  w i t h i n  
t h e  s c o p e  o f  t h e  d e p a r t m e n t ' s  a u t h o r i t y  (which is b r o a d  in t h i s  
c a s e ) ; t h e  r e g u l a t i o n  m u s t  be  c o n s i s t e n t  w i t h  o t h e r  s t a n d a r d s  
p r o v i d e d  b y  l a w  ( i n c l u d i n g  c o n s t i t u t i o n a l  s t a n d a r d s ) ; t h e  r e g u l a­
ti o n  m u s t  b e  c o n s i s t e n t  w i t h  t h e  s t a t u t e  u n d e r  w h i c h  it w a s  
adopted,” t h e  r e g u l a t i o n  m u s t  be r e a s o n a b l y  n e c e s s a r y  to  i m p l e m e n t  
t h e  s t a t u t e ;  a n d  t h e  r e g u l a t i o n  i t s e l f  m u s t  b e  r e a s o n a b l e .  S e e  
K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  v. S t a t e . 628 P . 2d 897, 
906; K e l l y  v. Z a m a r e l l o . 486 P . 2d 906 ( A l aska 1971); see a l s o  
D e p a r t m e n t  o f  L a w  D r a f t i n g  M a n u a l  f o r  A d m i n i s t r a t i v e  R e g u l a t i o n s  
26--33 (10th ed. J u l y  1989).

A l t h o u g h  s t a t u t e s  can o v e r r u l e  r e g u l a t i o n s ,  "if the 
p r o p e r  p r o c e d u r e  is f o l l o w e d  in a d o p t i n g  a r e g u l a t i o n ,  a n d  if the 
s u b s t a n c e  o f  t h e  r e g u l a t i o n  is valid, it w i l l  h a v e  the 'force and 
e f f ect' o f  l a w." Id. at 1 (citing A S  1 8 . 6 0 . 1 9 0 ,  AS 42. 0 5 . 5 4 1 ,  and 
AS 4 5 . 7 5 . 0 5 0 ( a ) ) .  T h e r e f o r e ,  if the l e g i s l a t u r e  d o e s  not e n a c t  a 
law r e s t r i c t i n g  t h e  d e p a r t m e n t ' s  a u t h o r i t y  o v e r  t h i s  area, the 
d e p a r t m e n t  is free, w i t h i n  the n o t e d  b o u n d a r i e s ,  to a d o p t  r e g u l a­
tions  a d d r e s s i n g  t h e  i s s u e  of a d v e r t i s i n g  c h a r i t a b l e  g a m i n g  o v e r  
the a i r w a v e s .



D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  P a a p  il
6 6 3 - 9 0 - 0 3 8 6  9

R a n d a l l  P« Burns, D i r e c t o r  M a y  4 1990

* ^  W e  h o p e  t h i s  a n s w e r s  y o u r  q u e s t i o n s .  If we c a n  be of
f u r t h e r  s e r v i c e ,  p l e a s e  let us know.

E J K:j f
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V o i c e s  O f  A l a s k a
Alaska Public Radio ‘Network * 4640 Old Seward Highway * Suite 202 * Anchorage, Alaska 995b.:

Phone (907) 563-7733 * Fa\ (907) 563-7740
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 20554

IN  R E P L Y  R E F E R  T O :

3210-BH

C6-175

M s . Diane S. Kuplau, President and ChO 

Alaska Public Radio Network 

4640 Old S nwnrd Highway, OuiLc £02 

Anchorage, AK 99503

D e a r  Ms. Kaplan:

This is in r e f e r e n c e  to y o u r  request for a declaratory ruling concerning the 

p r o p r i e t y  of con d u c t i n g  an on-air-game of chance to benefit public 

hroadcaflting in Alapha. You propuae a 10-weelc game, during-which game tickets 

w o u l d  b e  sold at retail locations statewide. A  one-hour entertainment show 

w o u l d  b e  b r o a d c a s t  on Alaska Public Radio -Network's 24 member stations once a 

w e e k  during the game period and winning tickets would be dr a w n  during the 

p r o g r a m .  Y o u  state chat the gome will b e  conducted exclusively by your n o n­

profit c o r p o r a t i o n .  Y o u  have provided a copy of a letter of strong support 
for y o u r  propo s a l  from Senator Ted Stevens.

Title 18 D.S.C. Section 1304 p r ohibits broadcasting lottery informaHnn.

Title i o  u.o.u. S e c tion 1307(a)(2)(A) e x e m p t s  lotteries conducted by not-for- 

profit organizations f r o m  th a t  prohibition if the lottery activity i s - 

a u t h o r i z e d  or not otherwise prohibited by the state in which it is conducted. 

A c c o r d i n g l y , if- the Alaska Public Radio Network meets the statutory definition 

of a not-for-profit o r g a n i z a t i o n  b y  qualifying as tax exempt under Section 

301(c)(3) of the I n t e r n a l  R e v e n u e  Code, S e e , Title 18 U.S.C. Section 1307(d), 

a nd if the state of Alaska authorizes or does not otherwise prohibit the 

activity, you m a y  c o n d u c t  on-air games of cheuce without violating federal 

st a t u t e  or the Commission's Rules. In-this latter regard, w e  suggest that you 

c h e c k  w i t h  Alaska state officials to make certain that such an activity is not 
prohibited b y  your state's laws.

I t r u o t  t h a t  t h e  lujtcguiug is helpful.

Sincerely,

E d y t h e  Wise, Chief

Com p l a i n t s  and Investigations Branch 

E n f o r c e m e n t  Division 

Mass Media Bureau



PUBLIC LAW 100-625—NOV. 7 ,198S 102 STAT. 3205

Public Law 100-625 
100th Congress

A n  A c t

To clarify certa in  restrictions on d istribu tion  of advertisem ents and o ther inform ation 
concerning lo tte rie s  and s im ila r activities.

B e  it e n a c t e d  b y  the S e n a t e  a n d  H o u s e  o f  Represatiuiiues o f  the 

U n i t e d  States o f  A m e r i c a  in C o n g r e s s  a s s e m b l e d ,

: •  SECTION 1. SH ORT TITLE.

This Act m a y  be cited as the "Charity Gaines Advertising Clari­
fication Act of 1988".

SEC. 2. AMENDMENTS RELATING TO T H E MAILINC AND BROADCAST OF 
ADVERTISEM ENTS F O R  LEG A L LO TTER IES AND SIM ILA R EN. 
T ER PR ISE S.

(a) State-Conducted Lotteries Under Title 18.— Subsection (a) 
of section 1307 of title 18, United States Code, is amended to read as 
follows:
"(a) The provisions of sections 1301,1302,1303, and 1304 shall not 

apply to—
"(1) an advertisement, list uf prizes, or other information 

concerning a lottery conducted by a State acting under the 
authority of State law which is—

“(A) contained in a publication published in that State or 
in a State which conducts such a lottep'; or 

“(B) broadcast by a radio or television station licensed to 
a location in that State or a State which conducts such a 
lottery; or

"(2) an advertisement, list of pmes, or other information 
concerning a lottery, gift enterprise, or similar scheme, ocher 
than one described in paragraph (1). that is authorized or not 
otherwise prohibited by the State in which it is conducted and 
which is—

"(A) conducted by a not-for-profit organization or a 
governmental organization; or i

"(B) oonduotcd oa a promotional activity by a commercial 
organization and is clearly occasional and ancillary to the 
primary business of that organization.".

(b) Definition of N ot-For-Profit O rganization.—Subsection (d) 
of section 1307 of title 18, United States Code, is amended by adding 
at the end thereof “For purposes of this section, the term a ‘not-for- profit o rgan ization ’ moanu an y  organ ization  th a t would iju aliiy  a s 
tax exempt under section 501 of the Internal Revenue Code of 
1986.".
(c) Postal Service Regulation of Lotteries.—Paragraph (1) of 

section 3005(d) of title 39, United Staces Code, is amended to read as 
follows: ”11) publications containing advertisements, lists of prizes, 
or information concerning a lottery, which are exempt, pursuant to 
section 1307 of title 18 of the United States Code, from the provi­
sions of sections 1301, 1302, 1303, and 1304 of title 18 of the United 
States Code,".

Nov. 7. 19S8 
[Hat. 3146]

C harity  Games 
Advertising
C larification Act 
of 1988.
3 lhlu m i l l  l u cu l
governm ents. 
IRn.SC 1801 
note.

29-139 0 - 3S (625)



SEC. 3. TECHNICAL AMENDMENTS.

(a) Amendments to Title IS. United States Code.—Chapter 61 of 
title IS, United States Code, is amended as follows:

(1) The section heading of section 1307 is amended to read 
as follows:

“§ 1307, Exceptions' relating to certain advertisements and other 
information and to State-conducted lotteries".

(2) The item relating to section 1307 in the table of sections at 
the beginning of chapter 61 is amended to read as follows:

"Sac. 1307. Exceptions re la tin g  to certa in  advertisem ents and o th er inform ation and 
to State-conducted lo tteries.” .

(3) Subsection (d) of section 1307 is amended by inserting after 
"purposes o f’ the following: "subsection (b) of'.

(4) The first sentence of section 1304 is amended by inserting 
after "radio" the following: “or television".

 ______  S E C  4. SEVERABILITY.
18 USC 1307 . . . .  , , . . . .
note. if  any provision ot this Act or the amendments made by this Act,

or the application of such provision to any person or circumstance, is 
held invalid, the remainder of this Act and the amendments made 
by this Act, and the application of such provision to other persons 
not similarly situated or to other circumstances, shall not be af­
fected by such invalidation.

18 USC 1304 SEC. 5. E FFE C T IV E  DATE.

now. The amendments made by this Act shall take effect 18 months
after the date of the enactment of this Act.

Approved November 7,1988.

102 STAT. 3206 P U B LIC  L A W  1 0 0 -6 2 5 -N O V . 7, 1988

LEGISLATIVE H1STQP.Y- H .R .  3145;

HO USE REPORTS: No. 100-557, P t. 1 (Comm, on th e  Jud inary ). 
CONGRESSIONAL RECORD. VoL 134 (1258):

M ay 10. 25, considered and passed House.
Oct. 14, considered and passed Senate, am ended.
Oct. 19. House concurred in Senate  am endm ent.

o
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I ’ U ltl'O SE
T h e  pur|H)se of II.H. Hi ll!, as  a m e n d e d ,  is lo e x p a n d  th e  scope u f  

C h a p te r  (II, U.S. Code, to  allow th e  a d v e r t is in g  in i n t e r s t a t e  com ­
m erce  of lo tter ies ,  g ift e n te rp r i s e s ,  u n d  s im i la r  a c t iv i t ie s  ( inc lud ing  
cas ino  gam bling  a n d  b ingo  halls) if  th e  ac t iv i ty  b e ing  ad v e r t ise d  is 
legal in th e  S ta te  in  w h ich  it is b e ing  conducted . T h e  bill also 
am e n d s  section !ltl0.r> o f  t i t l e  I)!), U.S. Code, lo  a llow  for  th e  m a i l ing  
of such  a d v e r t i s e m e n ts  a n d  m a te r i a ls ,  if  th e  ac t iv i ty  b e ing  a d v e r ­
tised is legal in th e  S t a t e  in w h ich  it is be ing  cond uc ted .  T h e  effec­
tive d a te  o f  th e  bill is IH m o n th s  a f t e r  e n a c tm e n t .

B a c k c h o u n i i

In 1891*, a t  a t im e  w h en  lo t te r ies  w e re  p r im a r i ly  p r iv a te ly  ru n  
an d  la rge ly  u n re g u la te d ,  th e  F ed e ra l  G o v e rn m e n t  p ro h ib i ted  th e  
im p o r ta t io n  of lo t te ry  t ick e ts  o r  p r ize  lists in to  t h e  U n i te d  S ta tes ;  
th e  t r a n s p o r ta t io n  in in t e r s t a te  co m m e rc e  o f  su ch  a r t ic le s ;  a n d  th e  
m a i l ing  o f  such  m a te r ia ls .  T h ese  r e s t r i c t io n s  w e re  t h e  predecessors  
of Sec tions  t.’lOl a n d  1902 o f  t i t le  18, U.S. Code. S h o r t ly  o f fe r  e n a c t ­
m e n t  o f  Sec tions  1901 n n d  1902, th e  p red ecesso r  o f  S ec tion  1909 
was addl'd lo  p roh ib i t  posta l  em ployees  from  a c t in g  a s  a g e n ts  for a 
lo ttery . In 1991, th e  p redecesso r  o f  S ection  1901 w as  e n a c te d  to  p ro ­
hibit th e  b ro ad cas t in g  o f  any  a d v e r t i s e m e n t  o r  in fo rm a t io n  con­
c e rn in g  a lo t tery  by m e a n s  of a  r a d io  s t a t io n  re q u i re d  to be li­
censed  u n d e r  federal law.

A fter  th e  adop tion  of lo t te r ie s  by sev e ra l  s t a te s  in  th e  IIIIIOs an d  
1970s, Section 1907 wus added  lo p rov ide  t h a t  th e  r e s t r ic t io n s  con­
ta in ed  in Sections 1901-1901 would no t ap p ly  to  a d v e r t is e m e n ts ,  
list of prizes, o r  in fo rm a t io n  a b o u t  s ta te -c o n d u c te d  lo t te r ie s  th a t  
a r e  a d v e i t i s e d  in Ihe  s t a te  con d u e tin g  Ihe lo t te ry  o r  in ad jacen t 
s t a le s  th a t  also conduct lolleric.-

<T i k i i k n i  I , a w

C h a p te r  <>l o r  t i t l e  IH, U S  Code (S ec t ions  1901-1907) re g u la te s  
th e  t r a n s p o r t in g  o f  lo t te ry  t ic k e ts  a n d  lo t te ry  in fo rm a t io n  in i n t e r ­
s t a t e  co m m erce .  U n d e r  th e  c u r r e n t  law, in lo r s l a te  ad v e r t i s in g  of 
in fo rm a t io n  r e la t in g  lo lo t te r ie s  by im p o r t in g ,  t r a n s p o r t in g ,  m a i l ­
ing, o r  b ro ad cas t in g  o f  su c h  ac t iv i t ie s  is p ro h ib i te d  (IH U S C .  1901
l.’KMl Section  1907 o f  t i t l e  IH c o n ta in s  a n  ex cep t io n  w hich  allow s 
th e  ad v e r t is in g  o f  s t a te -c o n d u c ted  lo t te r ie s  in tho se  s t a le s  a n d  in 
a d ja c en t  s t a t e s  w h ich  ulso c o n d u c t  lo t te r ie s .

A re la te d  fede ra l  s t a tu t e .  Sec tion  9009 o f  t i t l e  99, U.S. Code, r e g ­
u la t e s  th e  u se  o f  th e  m a i ls  in co n d u c t in g  lo t te r ie s  o r  s im i la r  a c t i v i ­
ties. S ubsec t ion  (d) o f  th is  sec t ion  c o n tu in s  a n  excep tion  from  th e  
g e n e ra l  p ro h ib i t io n s  in sub sec t io n s  (ul, lb), n n d  (cl to  allow th e  m a i l ­
ing o f  in fo rm a t io n ,  m a te r i a l s ,  o r  n e w sp a p e rs  c o n ta in in g  lo t te ry  a d ­
v e r t i s e m e n ts  to  ud incen t s t a l e s  w h ich  a lso  c o n d u c t  lo t ter ies .

W h ile  s tu ie -co nd uc ted  lo t te r ie s  a r e  a l low ed  lim i te d  a d v e r t i s in g  in 
in t e r s t a t e  c o m m erc e ,  th e  e f fec t  o f  th e  c u r r e n t  lav/ is to  p ro h ib i t  th e  
in t e r s t a te  a d v e r t i s in g  of c h a r i t a b l e  raffles ,  c h u r c h  bingo g a m e s  a n d  
c a s in o  g am b l in g ,  even  if Buch u re  legal in t h e  s t a t e  w h e re  th e  a c t iv ­
ity  is be ing  condu c te d .  In ad d it ion ,  n e w s p a p e r s  w h ich  p r i n t  su ch  
a d v e r t i s e m e n ts  n re  p ro h ib i ted  from  b e ing  m a i led  to ou t-of-s ta te  
subsc r ibe rs .

SU M M A K Y  OF II .R. 9MII

II .It. 91-tfi w ould  modify t h e  c u r r e n t  Inw lo a llow  th e  a d v e r t is in g  
in  i n t e r s t a t e  c o m m e rc e  of a l l  legul lo t te r ie s ,  g if t  e n te rp r i s e s ,  a n d  
s im i la r  ac tiv it ies .  T h e  bill o n ly  rem o ves  federa l  re s t r ic t io n s  on  th e  
ad v e r t i s in g  o f  le g i t im a te  lo t te r ie s  a n d  g a m b l in g  ac t iv i t ie s  in i n t e r ­
s t a t e  co m m erce ,  w h e th e r  co n d u c te d  by public ,  p r iv a te ,  o r  c h a r i t a ­
b le  in te res ts .

H R. 9Mf> m a k e s  no  a t t e m p t  to  l im i t  th e  r i g h ts  o f  th e  ind iv idu a l  
s t a t e s  to  r e s t r ic t  s u c h  a d v e r t i s in g  u n d e r  s t a l e  law, In facl. th e  C o m ­
m i t t e e  inc luded  a  d e lay e d  effec tive  d a l e  in  o rd e r  to a l low  each  
s l a t e  t im e  to  e n a c t  leg is la tion  to  p ro h ib i t  th i s  ty|>c o r  ad v e r t i s in g  
w i th in  th e  b o u n d a r ie s  o f  an  ind iv id ua l  s ta te .

I l . i l .  914fi does r e q u i re  t h a t  th e  ac t iv i ty  b e ing  ad v e r t ise d  la* legal 
in th e  s t a te  w h e re  it is b e ing  co nducted .  T h e  C o m m it te e  w a s  very  
c le a r  t h a t  il legal g a m b l in g  a c t iv i t ie s  m a y  no t  be ad v er t ise d .  T h e  
p u rp ose  o r  th e  C o m m it te e  a m e n d m e n t  d e le t in g  th e  word " r e g u l a t ­
ed "  w as  to in s u re  t h a t  c h a r i t a b l e  ac t iv i t ie s ,  su c h  a s  c h u rc h  b ingo 
g a m e s  could ad v er t ise .  T h e  C o m m it te e  w as  co nce rn ed  t h a t  th e  
word " r e g u la t e d "  w ould  be c o n s t ru e d  in s u c h  a  w ay  a s  lo  p re c lu d e  
th e  a d v e r t is in g  o f  c h a r i t a b l e  o r  c h u r c h  g a m e s  if no t  d ir ec t ly  r e g u ­
la ted  by th e  s la te .

T h e  C o m m it te e  a lso  no ted  t h a t  th e  a m e n d m e n t s  co n ta in e d  in 
th i s  leg is la t ion  n re  in te n d e d  to  e x p a n d  th e  ad v e r t is in g  r ig h ts  of 
s ta te -c o n d u c ted  lo t te r ie s ,  as  well as  lo  a llow  o th e r  legal g a m in g  In 
adv er t ise .  N o th in g  in th is  leg is la tion  sh o u ld  he  co n s t ru e d  a s  l im i t ­
ing th e  r ig h ts  a l r e a d y  held a n d  en joyed  by s ta te -c o n d u c ted  l o t t e r ­
ies.

II It. 91 Hi a lso  a m e n d s  99 II S C .  9(lll.r>ldl lo  p rovide  th a t  m a te r i a l s  
o r  a d v e r t i s e m e n ts  c o n c e rn in g  lo t te r ies ,  g ilt e n te rp r i s e s ,  o r  s im i la r  
ac t iv i t ie s ,  can  lie m a i led  a n y w h e r e  a s  long a s  Ih e  ac t iv i ty  be ing  ad
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verlised is legal in Ihe S ta le  in which i t  is being comlucted. The 
h ill does not authorize  the m a iling  of lo tte ry  parapherna lia  o r t ic k ­
ets in in te rs ta te  commerce. Th is  am endm ent to t i t le  39 conforms 
Ihe m a iling  sta tutes to the amendments being made by the b il l to 
t it le  IH

Co m m itte e  A ction

On A p ril 2. 1987, the Subcommittee on A d m in is tra tiv e  Law nnd 
G overnm enta l Relations held a hearing on II.R . 1508. The fo llow ­
ing witnesses presented testim ony: Honorable Barbara Vucanovich, 
Memlrcr o f Congress from  Nevada; Honoruble James I I .  O ilbray, 
Member o f Congress from  Nevada; Douglas Km iec, Deputy Assist­
an t A tto rney General, O ffice o f Legal Counsel, D epartm ent o f Jus­
tice; George C. Duvis, Assistant General Counsel, Consumer Protec­
tion  D ivision; Edwurd O. F r il ls ,  President, N a tio n a l Association of 
Broadcasters; F rank A. Daniels, J r., President and P ublisher o f the 
Raleigh, N orth  C arolina  News nnd Observer nnd Times, represent­
ing the A m erican Newspaper Publishers Association; nnd Dr. L a rry  
Raker, Executive D irector, The C hris tian  L ife  Commission, South­
ern  Baptist Convention. Dennis R. P a trick, C ha irm an, Federal 
Com m unications Commission, subm itted w ritte n  comments.

On .In ly  30, I9H7, the Subcom m ittee on A d m in is tra tive  Law and 
(inven tm enta l Relations held a m arkup  o f the b il l,  I I . I f .  1568, and 
favorably recommended to the fu ll com m ittee a clean b ill,  H  R.
:im<;

The fu ll C om m ittee considered the b ill,  H  R. 3146, on M arch 15, 
1988, and ordered the b il l favorab ly  reported, as amended, to the
House.

D e p a r tm e n ta l  Com m ents

The fo llow ing  agencies reported to the C om m ittee th a t they are 
in  favor o f the  am endments contained in  H.R. 3146: The D epart­
m ent o f Justice, the Federal Com m unications Commission, and the 
U n ited  Slates Postal Service. In  add ition , a ll th ree  agencies report­
ed to the C om m ittee th u t the c u rre n t s ta tu te  was a ll b u t impossible 
lo  enforce.

Co nclusio n

The Com m ittee determ ined th a f a t the tim e the  lo tte ry  statutes 
were enacted, lo tte ries  nnd gam bling  ac tiv ities  were p riva te ly  run  
nnd la rgely unregulated, ih e  com m ittee notes th a t th is  haB drnsti- 
ta l ly  changed and now alm ost a ll Btates authorize  some form  ».f lo t­
te ry  or gam bling  u c tiv ily . In  add ition , the Com m ittee noted l i :a t  in 
the  in terest oT fairness, legul p riva te ly  run  or cha ritab le  ac tiv ities  
should enjoy the same rig h ts  as state-conducted lotteries.

Therefore, the C om m ittee recommends th n t the  b ill,  H R. 3146, 
as amended, be favorab ly  considered by the House and urges tha t 
the b ill be passed.

Statem ents  U n iie k  Ru le  X I Clause  2 l lx l l i .  Clause  2i I h: |hA i.
C i. a use 2(1x3x111, Clause 2 llH 3xl)t a n d  C lau se  2 t lx l i ;  Ru le  X III
Clause  7(i i Hll; a n d  Ru le  X I Clause 2 (Ih3 hCI; a n ii Ru le  X III
Clause  (111

Co m m itte e  V ote 

(Ru le  X I 2(lX2xB)>

On M arch 15, 11188, a re p o rting  quorum  being present, the fu ll 
( '• " iim itte e  on the J u d ic ia ry  approved the b il l,  H.R. 3146, w ith  
amendments, by a voice vote.

O versig ht St a t e m e n t  

(Rule X I (2XIX3XA))

The Subcom m ittee on A d m in is tra tiv e  Law  nnd G overnm enta l 
Relations o f th is  C om m ittee exerciBea the  C om m ittees' overs igh t re­
sponsib ility  w ith  reference lo  adve rtis ing  in in te rs ta te  commerce o f 
lo tte ries und s im ila r a c tiv ities  in  accordance w ith  Rule V lib ) o f the 
Rules o f the C om m ittee. The favorable consideration o f th is  b ill 
was recommended by th n t Subcom m ittee and the C om m ittee  de te r­
m ined th a t the leg is la tion  should be enucled as set Torth in th is  
b ill.

B udget St a t e m e n t  

(Rule X I (2XlX3xBl)

11.11. 3146 does not d ire c tly  provide budget a u th o r ity  nor does it 
invo lve  new or increased tax expend itures contem plated by Clause 
2(lX3xB) o f Rule X I

O versight F in d in g s  a n d  Rec o m m en d atio n s  of t h e  Co m m itte e  on 
Go v e r n m e n t  O perations

(Rule X I (2XIX3KD))

No find ings o r recom m endations o f the  C om m ittee on G overn­
m ent O perations were received as re ferred to  in  subdivis ion id) u f 
clause 2(1X3) o f House Rule X I.

I n f la t io n a r y  I m pact 

(Rule X I (2x1x41)
In  com pliance w ith  clause 2(1x4) o f House Rule X I, it  is sta led 

tha t th is  leg is la tion  w ill have no in fla tio n a ry  im pact on prices and 
costs on the operation o f the n a tiona l economy

Cost 

i Rule X I I I  iT Mil a I m

T h e  eosls m e  those  o u t l in e d  in ih e  (O'-! e s l im n le  <4 I lit* Conp.ii"- 
sion.-il lludgel O i l i e r  inc luded  in th i s  tep o i l



Cost Kstim ate  of tiif . Congressional Budget O ffice 

(Rule X I 2tlX3Xc»

The c.wi estim ate o f the Congressional Dudget O ffice, prepared 
pursuant to oeclion 403 o f the Congressional Budget A ct o f 1974 
ond received by the C om m ittee on M arch  22, 1988, is as follows:

U.S. C ongress, 
C o n g re s s io n a l B u d g e t O ff ic e , 

W ashington, DC, M a rch  22, 1988.
Hon. Peter W. Ro d in o , J r.,
C ha irm an , Com m ith-c on the J u d ic ia ry ,
House o f  Repress datives, W ashington, DC.

D ear M r. Ch a ir m a n : The Congressional Budget O ffice  has re­
viewed H.R. 3146, the  L o tte ry  A d ve rtis in g  C la rifica tio n  A ct o f 1987, 
as ordered reported by the  House C om m ittee on the  Jud ic ia ry , 
M arch 15, 1988. CBO estim ates th a t enactm ent o f  the  b ill would 
resu lt in  no s ig n ifica n t coet to  the  federa l governm ent a rd  in  no 
cost to state or local governm ents.

H R 3146 would a llow  adve rtis ing  and the  d is tr ib u tio n  o f o th e r 
in fo rm a tio n  concern ing lo tte ries, g if t  enterprises and s im ila r  a c tiv i­
ties i f  ouch ac tiv ities  are  authorized o r n o t o therw ise p roh ib ited  in 
the s la te  in  which they are conducted and i f  the adve rtis ing  o r d is­
tr ib u tio n  o f o the r in fo rm a tio n  is n o t p roh ib ited  in  the states in  
which i t  occurs. C u rre n tly , there  is a lim ite d  exem ption fo r state- 
conducted lotteries. T h is  exem ption appliee on ly  to  advertisem ents 
or o the r in fo rm a tion  contained in  a newspaper published w ith in  
the state  conducting the  lo tte ry  o r in  adjacent states th a t also con­
duct lo tte ries, and to  advertisem ents o r  o the r in fo rm a tio n  broad­
cast by a rad io  o r te levis ion  s ta tion  licensed w ith in  the  state con­
ducting  the  lo tte ry  u r in  adjacent states th a t also conduct lo tteries. 
These changes would take  effect 18 m onths a fte r the  date o f enact­
ment.

Based on in fo rm a tio n  provided by the  D epartm ent o f Justice, the 
U  S Postal Service and the  Federal C om m unications Commission 
(POC), CBO estimates th a t enactm ent o f th is  b il l w ou ld  resu lt in  no 
s ig n ifica n t cost to the  federal governm ent. Because th is  more gen­
e ra l exem ption would be subject lo  Btate law, postal employees 
would need to keep up-to-date w ith  the  various state laws in  order 
to dete rm ine  w hether such m a te ria l is lega lly  m ailable . W h ile  th is  
could make enforcem ent m ore d if f ic u lt  and time-consum ing, any 
a dd itiona l a d m in is tra tive  costs are no t lik e ly  to  be s ign ifican t. In  
add ition , costs to the FCC could be reduced because a llow ing  adver­
tisem ents and d is tr ib u tio n  o f o th e r in fo rm a tio n  could reduce much 
o f the need for ITT) regu la tion  in  th is  area.

I f  you w ish fu r th e r deta ils  on Ib is  estim ate, we w il l  be pleased to 
provide them.

Sincerely,
James L. M i . i i m ,

A c tin g  D ire c to r

6 'f lu - b illow in g  le lle i was subm itted  In I hi- l-V ile io l ( 'i iin im m ii ,i 
lin o s  ( 'i i i i in iis s ii i i i to tin* S tib c o iiim ilt i 'i ' on A il in in is l i t i l iv e  Law  nml 
tio v e n im e n ln l Relations ro m io e n lin g  on I I  It 3116

F e d e ra l ( ‘o m m u n h 'a tiu n k  Commission.
W ashington. DC, N iiv rm lir i t. /'AS,'

l io n  B a iin e y  F r a n k .
C hou  man, S u h in m n iiH cc  on A d m in is tra t iv e  I m iv  o iiiI  t ln v r i n m rn l,  

C om m ittee  on the  J u d ic ia ry , House o f  lie iiresen tu ltves . Ha elm in  
House O ffice  B u ild in g . W ashington. IH!.

D kak M r . C h a ir m a n : T h is  le tte r com m ents on yo u r leg is la tion , 
I I  It. 3116, the "L o tte ry  A dve rtis ing  C ln r if ica tio n  Act o f 1987."

The leg is la tion  would am end Section 131)7 o f T it le  18 o f Ihe 
U nited  S lates Code re la ting  to  legal lo tte ries  C u rre n tly , 18 U S C  
Sec. |307(nl | ie r in ils  the broadcast o f lo tte ry  advertisem ents am i in ­
fo rm ation  on ly  w ith  regard to lo tte rie s  “ conducted by a s la te  acting  
under the a u th o r ity  o f S tate law  * * V " I I . I t .  3146 would a u th o r­
ize Ihe broadcast o f lo tte ry  in fo rm a tio n  and advertisem ents con­
cerning n il lo tte ries  legul in  the s tu te  in w h ich  they are conducted.

I s trong ly  support H.R. 3146. T h is  support is based both on legal 
grounds nnd on FCC experience in  hand ling  lo tte ry  in qu iries  and 
com pla in ts  from  brondcnsl licensees and others. The ex is ting  Sec­
tion  1307 unnecessarily res tric ts  'he  free flow  o f in fo rm a tion  con­
cern ing  legal activ ities  (i.e., lo tte ries  p e rm itted  by state law  hut not 
conducted by a state). A ccord ing ly, the  ex is tin g  law may he const i 
tu tio n a lly  in f irm  given the  increased recogn ition  or F irst A m end­
m ent pro tection  accorded com m ercia l speech since the lo tte ry  p ro ­
vis ion was o r ig in a lly  enacted. See, e.g., B ig e lo w  v. V irg in ia , 121 
U.S. 805(1975).

W ith  regard to o u r a d m in is tra tive  experience, I estim ate tha t we 
receive at least tw o  calls a day seeking advice about the le ga lity  o f 
proposed contests o r games o f chance. M any o f those ca lls  invo lve  
fund-ra is ing  purposes. O the r cn lls  invo lve  in q u irie s  from  the fra le r 
nal o rganizations endeavoring to  raise funds fo r a favorite  c h a rity  
through games o f chance. S t i l l  o the r calls invo lve  advertis ing  cam ­
paigns in  w h ich  games o f chance nre u tilized  as ihcentives lo  in ­
crease sales. H and ling  these in qu iries  often requires analysis by 
several persons nnd u tilizes  a s ig n ifica n t amour,t of s ta ff tim e. The 
a m o u n t  o f tim e  expended seems in o rd ina te  to the " e v il"  involved

In  add ition  to  telephone inqu iries , we also receive com pla in ts, 
usua lly  in  w r it in g , about rad io  o r te levision s ta tions tha t may have 
vio la ted the  s ta tu te  by p rom o ting  lo tte ries. A well-founded com ­
p la in t w il l  generate a le tte r o f in q u iry  lo  the s ta tion , followed by a 
response from  the licensee. I f  the facts establish tha t a lo tte ry  was 
a ired, a fo r fe itu re  action commences as the  usual sanction Tin- 
vast tu n jo rily  o f Ihe  inqu iries  the Commission receives concern 
legal contests, often deemed im p o rta n t as fund-ra is ing  schemes lo  
support com m un ity  based organ izations o r adve rtis ing  prom otions 
to  sell goods and services.

It is my view tha t |x -rm iltin g  the advertis ing  of lo tte ries  not put 
liih ite d  by the states in w h ich  they tire  conducted would give lo l l 
effect to the decisions o f those local a u th o ritie s  who have d e lr i 
m ined D ial games invo lv ing  prizes, chance, am i consideration are 
leg itim a te  fund  ra is ing  nm l m arke t tools
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I I i o | m - llo-M - views o il th e i'l l i t  f l i t  s ta tu te  w il l |iio v e h c lp l l l l in 
M in i f i lm  Is In a inem l it I ’ lease le i us know il we can p ro v id e you 
w ith  any o ll ie i ass is tance on Ih e le g is la tio n 

H in n - ii- ly ,
D e n n is  It. I 'a t k ic k ,

C h a irm a n
The lo llow ing  is the testim ony ol Douglas W. Km icc, Deputy As­

sistant A llo in e y  G eneral, O ilie r  ol Ix-gal Counsel, D epartm ent ol 
Justice piesenled lo  Ihe Suhenn in iillee  on A d m in is tra tiv e  I j iw  ami 
G overnm enta l Relations lit  an A p r il 3, 1987, hearing.

T estim ony  ok Douglas W K m ie c , D eputy A ssistant A t - 
io iin e v  G e n e iia l , O ffic e  of  L e g a l  Co u n sel , Depart­
m e n t  of J ustice

M r. C ha irm an, M em liers  o f the  Subcom m ittee, I  am 
pleased to  appear before von today, on lie h n lf o f the A t to r ­
ney G ene ia l, to discuss i f  It 1568, u h il l " to  c la r ify  ce rta in  
re s liie lio n s  on il is tr ib u tio n  o f advertisem ents o f State au ­
thorized lot lo ries • • • "  The D epartm ent believes th a t 
Ihe lo ll should lie enacted so th a t each S tate m ay decide 
lo r ilse ll w he ther lo -o ro h ih it w ith in  its lio rders the adve r­
tis ing  o f out-ol s ta le  lo tte ries  I t  is o u r view t l iu t  th is  p ro ­
posed leg is la tion  is consistent w ith  a proper understanding 
ol federalism , and recognizes Congress’ n IT irina tive  respon­
s ib ility  lo  Im- p ro tective  o f the in terests o f s late  and local 
governm ent. See G arc ia  v. Sun A n to n io  M e tro p o lita n  T ra n ­
s it A u th o r ity ,  105 S.Ct. 1005, 1018(1985).

As you are no doubt aware, the  U n ite d  Suites Code c u r­
re n tly  coutu ius n num ber o f broad n n ti- lo tte ry  provisions. 
Section 1301 o f t i t le  18 p ro h ib its  the  im p o rta tio n  and pnss- 
ing th rou g h  in te rs ta te  commerce o f lo tte ry  ticke ts  and re­
lated m ateria ls. A n o th e r section o f the  Code (18 U.S.C.
1302) proscribes the m a ilin g  o f lo tte ry  ticke ts, advertise­
ments, and re lated m a teria ls . Section 1303 forbid-, postal 
au tho rities  from  acting as agents fo r a lo tte ry , and section 
1304 bars the broadcasting o f lo tte ry -re la ted  in fo rm a tio n  
over rad io  channels.

P rio r lo  1975, these provisions made it  very d if f ic u lt  for 
States lo  conduct lo tte ries  successfully. In  th a t year, how­
ever, these broad p roscrip tions were tem pered by section 
1307la), w h ic li provides in  purt:

'D ie provisions o f sections 1301, 1302, 1303, and 1304 
sha ll not apply lo  an adve rtism en t, lis t o r prizes, o r in fo r ­
m ation concerning a lo tte ry  conducted by a S tate acting  
under the a u th o rity  o f S ta le  la w —

I I I  contained in a newspnper published in  th a t S tate 
or in an adjacent S tate  which conducts such a lo tte ry , 
n r

t2 t broadcast by a rad io  o r te levis ion  s ta tion  licensed 
in  a location in i lm l S tate o r an adjacent State w h ich  
cnm lm Is s ileh a lo tte ry  

A lthough  th is  am endm ent lo  the  s ta tu te  obviously made it  
i-iisii-i lo r Stales to conduct lo tte ries  w ith o u t ru n n in g  afoul

o f federal law, the protection il a ffo rds is In r  lio tn  com 
pletc. The s ta tu te  does not, fo r exam ple, p e rm it a stale- 
conducted lo tte ry  lo  advertise outside the  borders ol Ihe 
S tute by means o f c ircu la rs  o r leaflets.

I l . l t .  1568 w ou ld  amend 18 U.S.C. 13(l7(n) by de le ting  ev 
c ry lh in g  a fte r the  firs t reference to " lo tte ry  ’ and replac­
ing  i l  w ith : " ,  g if t  enterprise, o r s im ila r  scheme o ffe ring  
prizes dependent in  whole o r in  p o rt upon lot o r chance, if 
the lo tte ry , g if t  enterprise , o r s im ilu r  scheme is authorized 
nnd regulated by the  S tate  in  w h ich  i t  is conducted." Th is 
am endm ent w ou ld  efTcct tw o  m a jo r changes in  the law 
F irs t, i f  the  proposed leg is la tion  were enacted, federa l law  
would p e rm it nation-w ide adve rtis ing  o f S la te  authorized 
and regulated lo tteries. The c u rre n t s ta tu to ry  scheme, o f 
course, pe rm its  o n ly  newspaper a dve rtis ing  in  the  State 
conducting  the  lo tte ry  or in  n adjacent S tate  which con­
ducts n s im ila r  lo tte ry . The  second m n jo r change would 
p e rm it the  a dve rtis ing  o f "s ta te -a u th o rize d " lo tte ries, and 
no t m ere ly  "sta te-conducted" lo tte ries.

The D epu rtinen t (relieves th n t both o f these changes arc 
consistent w ith  a proper unders tand ing  o f federalism . In 
o u r federal system, i t  is the  States, ra th e r tha n  the  federal 
governm ent, th n t ure responsible fo r " re g u ln t| in g | the re la ­
tive  rig h ts  nnd duties o f a ll w ith in  its  ju r is d ic t io n  so as to 
guard the pub lic  m ora ls ." House v. Mays, 219 U.S. 27(1, 282 
(1911). There fore , so long ns F irs t A m endm ent consider­
a tions arc observed, each S tate  should decide fo r iLscIf bow 
to re s tr ic t the  adve rtis ing  o f lo tte ries. The present federal 
s ta tu te  unnecessarily in te rfe res  w ith  such S tate  d iscretion. 
W h ile  u S tate  under the c u rre n t federal s tu tu te  may he 
more re s tric tiv e  w ith  respect to  lo tte ry  a dve rtis ing , (See 
Exxon Corp. v. Gov. o f  M a ry la n d . 437 U.S. 117, 132 (1978) 
( " I l) t  is illo g ica l to  in fe r th a t by exc lud ing c e rta in  com peti­
tive  behavio r from  the general bun against d isc r im in a to ry  
p ric ing . Congress intended to preem pt the S tates' power to 
p ro h ib it any conduct w ith in  th a t exc lus ion .")!, i t  is im|xis- 
sible fo r a S ta te  to be less re s tric tive  tow ard ih e  adve rtis ­
ing  o f lo tte ries  to  w hich  i t  is unopposed

The m anner in  w h ich  the c u rre n t federal scheme in te r­
feres w ith  S ta te  sovereignty may be illu s tra te d  w ith  three 
hypothetica ls. F irs t, le t us assume th a t I ll in o is  wishes to 
p e rm it M ich igan  to advertise its  lo tte ry  in  I llin o is  newspa­
pers. T h is  does not seem lo  be u fa r fetched supposition. 
A fte r a ll, I l l in o is  probably is not opposed to  lo tte ries on 
m ora l grounds, ns i t  has the  th ird -la rg es t lo tte ry  in Ihe 
nation. W a ll S t. Jou rna l, Feb. 7. 1986, a t 42, col. 2. M ore­
over, i t  is a t least possible tha t i t  w ould benefiL both 
M ich igan  nnd I llin o is  i f  they  could udverlise  Ih e ir  lo tte ries  
in  newspapers published in  the  o th e r State. The present 
s ta tute , however, would preven t M ich igan  fro m  advertis ­
ing its  lo tte ry  in  Illin o is  under nay circum stances, even i f  
I ll in o is  welcomed such advertis ing . Because the tw o stales 
are not adjacent, th is  a dve rtis ing  w ou ld  not come w ith in  
Ihe lim ite d  exception set fo r th  in ex is tin g  law  18 U S C
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I3()7lal I I  It. 1568 would e lim ina te  th in  problem  by rem ov­
ing com pletely the federal lim ita tio n s  on the  adve rtis in g o f 
sta le lo tte ries We are not suggesting, o f  course, t l in t  l i i i -  
nois or any o ther State be forced to u llow  out-of-state lo t­
teries to advertise w ith in  th e ir  borders. The D epartm ent 
s im p ly  believes t l in t  i f  a S la te  is opposed to  the  prom otion 
o f out-of-state lo tte ries, i l  should devise adve rtis ing  res tric ­
tions under S tate low.

The second h y iw th e tic n l illu s tra te s  ano the r way in  
which the cu rre n t s ta tu to ry  scheme is inconsistent w ith  u 
proper understanding o f federalism . Assume th u t New 
York, which has one o f the  nation 's  largest lo tte ries, decid­
ed lo  advertise by Bending leafle ts th rough  the  m a il to  its  
citizens oral those o f New Jersey. Th is  m ig h t be the beat 
way fo r New Y ork to  prom ote its  lo tte ry . Aga in , however, 
th is  action would be proscribed by ex is tin g  section 1302, 
w hich prohib it, depositing in  the  m a il any fe tte r o r c ircu ­
la r concerning a lo tte ry . The m a ilin g  to  New  Y o rk  citizens 
m ight l>e (ic rm itted ; the  lea fle ts  a rguab ly  con s titu te  "m a te ­
r ia l"  w ith in  the m eaning o f section 1307(b). E x is ting  law 
would not a llow  New Y o rk  to  m a il the  leafle ts to New 
Jersey citizens, however, because ( I)  section 1307(a) ex­
empts on ly  advertisem ents "con ta ined  in  a newspapers"; 
umJ (2) section 1307(b) exempts o n ly  the m a ilin g  o f ' m ate­
r ia l"  to  addresses in  the  s la te  conducting the  lo tte ry . As I 
stated e a rlie r, H.R, 1508 would remove com ple te ly the  re­
m ain ing federal res tric tions  on the adve rtis ing  o f S tate au­
thorized and regulated lo tte ries  and thus  would p e rm it 
New Y ork  to prom ote its  lo tte ry  in  the  way i t  deems best.

F in a lly , a th ird  exam ple sIiowb th a t  ex is tin g  section 
I3ll7(n), by lim it in g  the  exem ption to  "s ta tcco n d u c te d " lo t­
teries, in te rfe res  w ith  the  autonom y o f  the  States. Assume 
thu t A lubam a decided to p e rm it ce rta in  organizations to 
conduct lo tte ries  fo r cha rita b le  purposes. A labam a m ig h t 
decide, fo r example, th a t churches, veterans groups, and 
c iv ic  organizations perfo rm  im p o rta n t functions and 
should be able to raise revenues w ith  lo tte ries. U nder c u r­
ren t federal law, A labam a w ould be unable to  p e rm it such 
cha ritab le  organizations to advertise th e ir  lo tte ries  on the 
rad io (or by any o the r means proscribed by sections 1301 
through 1304) because the ex is tin g  exem ption protects on ly  
state-conducted lotteries. The proposed leg is la tion  would 
remove the federal res tric tio n  on the  a dve rtis ing  o f state- 
authorized lotteries.

A lthough the D epartm ent o f Justice favors the proposed 
legis la tion on policy grounds, passage o f H.R. 15()8 would 
huve the addcu advantage o f avoid ing, fo r the  federal gov­
e rnm ent, any F irs t Am endm ent problem s th a t may arise 
under Ihe present sta tute. The cu rre n t scheme obviously 
lim its  siiccch, and at leust since 1976, i t  has been clear 
thu t such com m ercial speech is protected by the F irs t 
Amendm ent. See V irg in ia  P harm acy B o a rd  v. V irg in ia  
( 'H u m s  C onsum er C ouncil, Inc., 425 U.S. 748 (1976). The 
Supreme C ou rt has held tha t the C on s titu tion  protects
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(T iiiiiiio iT in l speech because il "m il on ly  serves the ecuimm 
ic in te rest ul the  speaker, but also assists cuns iiine is  am i 
fin  I her.s Ihe societal in terest in Ihe  lu lle s l possible dis 
sem ina tion  u f in fo rm a tio n ."  Cent in  I H udson Has i t  AVer 
t r ie  C arp  v. P u ld ic  Service C anim 'n , 447 U.S. 557, 5 lil-5 li2  
(111X01.

A ltho u gh  the F irs t A m endm ent protects com m ercia l 
speech, the Suprem e C ou rt has long recognized th a t there 
is a “  ‘common-sense’ d is tin c tio n  between sjieech w hich  
occurs in  un area tra d it io n a lly  subject to  governm ent regu­
la tio n , and o th e r va rie ties  o r speech." U lir a l ik  v. O lim  
S ta le  B a r  Assn., 436 U.S. 447, 455-456 (19781. For tha t 
reason, the  C ou rt has held th a t the  C on s titu tion  "accords 
less p ro tection  to com m erc ia l speech than  lo  o the r cons ti­
tu t io n a lly  sa feguarded  form s o f expression." B o lg e r v. 
youngs P. ug P ro d uc ts  Corp., 463 U.S. 60, 64-60 (1983). In 
C e n tra l H udson  Gas &  E le c tr ic  Corp. v. P u b lic  Service  
C om m 'n , supra, the  Suprem e C ou rt set fo r th  the  fo u r p a rt 
test th u t is used in  decid ing w he the r n re s tric tio n  on com ­
m erc ia l speech passes con s titu tion a l m uster. F irs t, u court 
iiiu n t ask w he the r the  com m ercia l sfiecch concerns a 
la w fu l a c tiv ity  and is n e ith e r false n o r m is lead ing I f  the 
com m erc ia l speech does not pass th is  in it ia l  test, th e re  is 
no need to  proceed nny fu r th e r; any re s tric tio n  o f such 
speech is perm issib le  under the  F irs t A m endm ent. I f  it is 
dete rm ined, however, th a t the  com m ercia l s|>cech concerns 
a la w fu l a c t iv ity  and is n e ith e r false n o r m is lead ing, a re­
s tr ic tio n  on th a t speech w ill be upheld on ly  if: ( I I  the  gov­
e rn m e n t's  in te res t in  re s tr ic tin g  the  speech is subs tan tia l; 
(21 the  res tric tions  d ire c tly  advance t l ie  governm ent's  as­
serted in te res t; and (31 the  re s tric tio n s  nre  no m ore exten ­
sive tha n  necessary to  serve th a t in te res t.

There fore , under the  F irs t Am endm ent, the  v a lid ity  o f 
the  c u rre n t scheme depends upon the  n pp licn tion  o f  the 
fou r-part C e n tra l H udson  lest to the  ex is ting  res tric tions  
on lo tte ry  a dve rtis ing . W h ile  not e n tire ly  free from  doubt, 
the Suprem e C ou rt's  recent decision in  nosadas tie Puerto  
R ico  Assoc, v. T o u rism  C om pany o f  Puerto  Rico, 478 U S. 
— (1986), suggests th a t the  c u rre n t federal scheme would 
be upheld. In  Posadas, the C ourt upheld a Puerto  Rico 
s ta tu te  th n t res tric ted  adve rtis ing  by casinos aimed a t resi­
dents o f thn t T e rr ito ry . In  app ly ing  the C e n tra l H udson  
test, the  C ou rt showed fa r  g ren te r deference to  Ihe legis la­
tu re  tha n  had been shown in  e a r lie r opinions. For exam ­
ple, in  ho ld ing  th a t the  Puerto  Rico s ta tu te  was no mure 
extensive than  necessary to serve the  governm ent's  in te r­
est, the  P osiiilns  C ou rt asserted tha t it was “ up to the  leg­
is la tu re  to decide w he the r o r not * * * n ‘co iin le rspecc ii’ 
p o lity  would he us effective in  reducing the demand tor 
casino gam b ling  as the  re s tric tio n  on a dve rtis ing ." T h is  
ana lysis ce rta in ly  eonlrnsts w ith  Ihe nppruach in C v n h a l 
H udson, w here  Ihe  C ourt inva lida ted  a regu la tion  o f  the 
New Y ork  P ub lic  Service Commission tha t banned ailve i
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lin ing  prom oting (lie  iihc o f e lec tric ity . There, the C ourt 
Hinted

The Gommissinn * * * lino not dem onstrated 
that its in te rest in conservation cannot be p ro tect­
ed adequately by m ore lim ite d  regu la tion  o f nppcl- 
h in t's  cnm m crcin l expression.

To fu r th e r iLh policy o f conservation, the  Com­
mission could a tte m p t to re s tric t the  fo rm a t and 
content o f C entra l Hudson's advertis ing. I t  m ight, 
for exnmplo, require  th a t re la tive  effic iency nnd 
expense o f the offered service, both under cu rre n t 
conditions and fo r the foreseeable fu tu re . In  the 
absence o f a show ing th a t more lim ite d  Bpeech 
regula tions v/ould be ineffective, we cannot ap­
prove the com plete suppression o f C en tra l H u d ­
son's advertis ing.

As llie  D epartm ent has stated before, i t  rem ains to  be 
seen w hether the C ourt in  fu tu re  casee w il l  take the  ap­
proach tha t i t  d id  in  Posadas, supra, o r  w he the r i t  w il l  
show less deference to tho  leg is la tu re  in  app ly ing  the  Cen­
tra / Hudson  test. See Testim ony o f Douglas W. Km ioc, 
Deputy Asa't A t t ’y Cen., O ffice o f Legal Counsel, on H.R. 
4972, the H ea lth  P rotection A ct o f 1986, before the  House 
Subcomm ittee on H ea lth  nnd the  E nvironm en t (August I, 
1986). G iven the fac t th a t the  C ou rt d id not e x p lic it ly  over­
ru le  or disavow e a r lie r coses in  w hich  i t  refused to  show 
deference to the  leg is la tu re , i t  is possible Posadas w il l  bo 
treated as an a be rra tio n a l 5-4 decision. In  any event, 
under Posadas i t  is im probab le  th a t any cou rt w ou ld  in v a l­
idate the cu rre n t federal res tric tions  on lo tte ry  adve rtis ­
ing. As s p a rtia l, ra th e r than  a to ta l, re s tric tio n  on adver­
tis ing , the  ex is ting  federa l law  is s im ila r  to the  Puerto  
Rico Btatute a t issue under Posadas, and thus, lik e ly  to 
w iths tand  scru tiny.

In  conclusion, a lthough  the cu rre n t scheme is probably 
constitu tiona l, the  D epartm ent believes th a t H.R. 1568 
should be enacted. As Justice  F ra n k fu r te r pointed o u t in  
h is dissent in  West V irg in ia  S la te  B o a rd  o f  E d u ca tio n  v. 
Barnette, 319 U.S. 624, 670 (1943), " lo ju r  constant preoccu­
pation w ith  the  co n s titu tio n a lity  o f leg is la tion  ra th e r than  
w ith  its  wisdom tends to  preoccupation o f the A m erican  
m ind  w ith  a false va lue ." Even i f  the  exis ting  law  ib consti­
tu tio n a l, i l  is unw ise fo r two separate reasons. F irs t, i t  is 
inconsistent w ith  the  notion , w hich  is fundm enta l to  both 
o u r governm ent and o u r economy, th a t people can be 
trusted  to moke wise decisions i f  they have access to a ll 
re levant in fo rm a tion . Second, the cu rre n t s ta tu te  is incon­
sistent w ith  a proper understanding o f federalism . I t  is the 
S tate lo  which the C ons titu tion  reserves the power to pro- 
lec l the hea lth , safely and m orals o f the com m unity . 
There fore  so long us F irs t Am endm ent considerations nre 
observed, it is I lie  S ta le , ra th e r than  the nationa l govern-
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m ent, th a t d io u ld  decide the exten t to which the adve rtis ­
ing o f lo tte ries  should be perm itted .

The fo llow ing  is the  testim ony o f George C. Dnvis, Assistant Gen 
e ra l Counsel, Consumer P ro tection  D iv is ion , Law Departm ent, U S 
Postal Service presented to  the S u lK om m ittee  on A drn in is ta tive  
la w  and G overnm enta l Relations a t an A p r il 3, 1987, hearing.

St a t e m e n t  o r  G eorue C. D a v is , Assiffr/iNT G en e r a l  
Co unsel  Co nsum er  Protection D iv is io n , L aw  Depart­
m e n t , U.S. Portal Service

M r. C ha irm an, I am George C. Davis, Assistant General 
Counsel, Consum er P rotection D iv is ion , Law  D epartm ent. I 
appreciate th is  o p p o rtu n ity  to express the  views o f the  
Pofltal Service on II.R . 1568, a b il l  w h ich  would exem pt 
ce rta in  m a ilings  re la tin g  to  sta te authorized and regulated 
lo tte ries  from  Federal s ta tutes re s tr ic tin g  use o f the m a ils  
in  fu rthe rance  o f a lo tte ry .

The Postal Service has no p a rtic u la r expertise on the

Kublic policies invo lved in  w he the r the  lo tte ry  laws should 
e expanded o r relaxed. O u r com m ents are  lim ite d  to  an 

exp lana tion  o f the  Postal Service’s ro le in  the  enforcem ent 
of the lo tte ry  s ta tutes and a discussion o f some possible 
problems o f in te rp re ta tio n  o r enforcem ent o f the b il l as in ­
troduced.

Section 1302 o f t i t le  18 makes i t  a c rim e  know ing ly  to 
m a il any o f the fo llow ing:

le tte rs , packages, postal cards and c ircu la rs  con­
cern ing  n lo tte ry ;

pub lications con ta in ing  any lo tte ry  advertisem ent o r 
lis t o f prizes awarded by means o f a lo tte ry ; 

paym ents fo r  the purchase o f lo tte ry  tickets; 
any lo tte ry  tic k e t o r paper p u rp o rtin g  to be a tic k e t 

o r in te res t in  s 'o tte ry ; 
and ce rta in  w agering  parapherna lia .

A  c iv il s ta tu te , 39 U.S.C. {3001(a), p a ra lle ls  the  c r im in a l 
s ta tu te  by dec la ring  such m a tte r "n o n m a ila b le " and a n ­
o the r c iv il s ta tute , 39 U.S.C 9 3005, authorizes the Postal 
Service to  iasue orders designed to  p reven t lo tte ry  opera­
tors from  receiving m ailed  re m ittan ce  o r payment o f 
postal money orders and to requ ire  them  to cease and 
desist from  u n la w fu l lo tte ry  m a ilin g  a c tiv ity .

The Postal Inspection Service is responsible fo r in ve s ti­
gating  u n la w fu l m a ilin g  a c tiv ities  and seeking com pliance 
w ith  the lows o r re fe rrin g  cases fo r enforcem ent proceed­
ings. A pparen t v io la tions o f sections 3001 and 3005 o f t i t le  
39 are presented to  my office fo r the in it ia t io n  o f c iv il ad­
m in is tra tiv e  proceedings tnTore the Postal Service's J u d i­
c ia l O ffice r A pparen t v io la tions o f 18 U.SC-. § 1302 ore 
presented by the  Inspection Service lo  the appropria te  
U nited States A tto rney.

G enera lly, the case-by case exclusions from  the m ails 
w hich  may result from  c iv il enforcem ent o f Ihe m a ilin g  re- 
st r id  ions under 3 9  tl.S.U. §31101 are not a very e llic ie n t
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u n i Ii itiis in  Im preventing I In* m a ilin g  o f In lle ry  m a ile r. 
I l i iu i 'v i ' i ,  § :ilin l ran  have a m ine serim is im parl in l!ie  m- 
rep lan re  nl lu lle iy  advertisem ents by newspapers and 
nl her periodical p iild ira lion s . T h is  is so because, In q ua lity  
Im sernnd class postage rales, w hich ure cheiqter Iban 
Hurd class rales, a periodical pub lica tion  must be legally 
"m a ilab le ". Far example, Hie Postal Service lias denied an 
application lo r second class rates by n pub lica tion  which 
carried  advertisements fo r a Canadian lo tte ry  and fo r 
casino gambling ncliv ilien . Th is  decision iB cu rre n tly  being 
challenged in the courts.

le g is la tio n  enacted in  I!l7f> and 1976 gave s lu te  operated 
lo tte ries lim ited  exem ptions from  18 U.S.C. § 1302 and 39 
I I  S C  §30115. These exemptions, w h ich  nre contained in 18 
U S C . § 13(17 and 39 U.S.C. § 3005(d), a llow  the m a ilin g  lo  
any address o f "a n  ndverlisem en l, l is t  o f prizes, o r in fo r­
m a tio n " concerning a stu le-opcraled lo tte ry  i f  i t  is con­
tained in n newspaper published in  th a t state or an Adja­
cent sta le  which also conducts a lo tte ry . The legis la tion 
also p a rtiu lly  exempted m a ilings o f ticke ts  and o the r state- 
opern lcd lo tte ry  "m a te r ia l,"  a llow in g  such m a tte r to be 
m ailed only to addresses located w ith in  the state conduct­
ing the lo ttery.

I I  It 1563 would expand the  exem ption  to  a llow  unre ­
st ric led  m a iling  o f any "advertisem ent, lis t o f prizes, o r in- 
lu n m itio n "  concerning state authorized and regulated lo t­
teries, provided it is made o r diBseminuted in  accordance 
w ith  the sta le 's law. We have tw o comments concerning 
th is  provision.

F irst, because exis ting  law  re s tric tin g  the  m a ilin g  ol 
ticke ts  and "m a te r ia l"  to  addresses w ith in  the  state would 
not be altered, it  is not c lear w he the r the  proposed exeinp- 
(inn  would apply lo  |iersonal messages about a atatc-oper- 
u lcd  lo tte ry , such us tin  acknow ledgem ent o f an in d iv id ­
ua l's  e n try  in (he lo tte ry . In  o th e r words, should such doc­
um ents be treated under the  luw  as com plete ly exem pt 
" in ln rm n lin n "  or p a rtia lly  exem pt "m a te r ia l"?

Second, we nre also concerned about having an exemp­
tion  I rout (be ledornl p ro h ib itio n  defiend upon a m a ile r's  
com pliance w ith  the various s ta te  laws. T h is  proposal 
would, in effect, delegate to Ihe several stales the a u th o r­
ity  o f  variously set requirem ents fo r w hether lo tte ry  
m a ile r  may la w fu lly  lie  mailed. T h is  clinnge w ou lJ require  
postal employees to  keep abrenst o f  i>o tcn tin lly  d iffe re n t 
and changing s late laws, in  o rder to enforce federal sta l- 
ules. The a u lho rizn lion  lo r de ta iled  state regu la tion  o f 
what is "n o im ia ila h le " w ith in  the federal postal system is 
a d e p a ilin c  from  the cu rre n t m n iln h ilily  laws, and it 
would make (lie  enforcement job  m ore d il l ic u ll in our 
\ lew

We lam * some suggest ions lo r m in o r technica l o r c la r ify ­
ing i li.mgev In c c ila in  o il ie r  provis ions ol Ihe  b ill These 
lie  i ||m ie->.eil in a ll a ll ii lim en l lo  im  lesliioo lIV

II

I would be pleased to res|K>nd to any questions you may 
have

A T T A C H M E N T

We believe tha t the f irs t th ree  leg is la tive  findings, in 
section 2 o f the  b ill, conta in  some inaccuracies The firs t 
find in g  a ttr ib u te s  lo  IK U S C . § 1301 provisions which ac­
tu a lly  nre found in sections 1302 nnd I HIM. The second 
fin d in g  is not qu ite  uccurate in  snying H in t advertis ing for 
a slate-operated lo tte ry  may la w fu lly  be disseminated on ly  
w ith in  the  state  conducting the  lo tte ry  or w ith in  an udja- 
cent state w hich  also conducts a lo tte ry . A c tua lly , adve rtis ­
ing contained in  a newspaper published in the sta le  con­
ducting  the  lo tte ry  o r in  an adjacent sta te  w h ich  conducts 
a lo tte ry  may be mailed to addresses th roughout the 
U n ited  States. The th ird  fin d in g  inco rrectlv  indicates th u t 
the  s ta tu to ry  p roh ib ition  on broadcasting lo tte ry  in fo rm a ­
tion  was "enacted over one hundred years ago."

A  suggested revision would reword the find ings as fo l­
lows:

(1) By v ir tu e  o f sections 1301, 1302, nnd 130-1 or T it le  
18 U n ited  States Code, respectively, lo tte ry  advertis ing  
is p roh ib ited  in in te rs ta te  o r foreign commerce, Hie 
m ails , and broadcasts by s ta tions subject to Federal l i ­
censing;

(2) Exceptions from  these p roh ib itions have been en­
acted on ly  fo r lo tte ries  conducted by States o r the  
U n ited  States under the  a u th o r ity  o f th e ir  respective 
laws; and

(3) Supreme C ourt decisions on the cons titu tiona l 
pro tection  afforded com m ercia l expression have led to 
serious questions about the  v a lid ity  o f app ly ing  these 
p ro h ib itio n s—the m a jo rity  o f which have n ineteenth 
cen tu ry  antecedents—to advertis ing  fo r lo tte ries 
w hich, a ltogether authorized and regulated bv the 
States in  w hich  they are conducted, are not conducted 
by the respective States, themselves.

C hanges  in  E xistinq  L a w  M ade by th e  B il l , as Reported 

(Rule X I I I  (3))
In  com pliance w ith  clause 3 o f Rule X I I I  o f the  Rules o f the 

House o f Representatives, changes in  exis ting  law made by the  b ill,  
ns reported, are shown ob follows (ex is ting  law  proposed to be om it 
ted is enclosed in  b lack brackets, new m a tte r is p rin ted  in  ita lic , 
ex is ting  law in  w hich  no change is proposed is shown in rom anl.
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$ I .'HI I. I lrn m lra s lin g  In lle ry  in fo rm n llo n
Whoever lirn iidc iisln  by mentis o f  any rad io  o r te lev is ion  s ta tion  

Im which a license is required by any law  o f the  U n ited  States, o r 
whoever. operating a»y suc*> s ta tion , know ing ly  pe rm its  the broad- 
casting  of. any advertisem ent o f o r in fo rm a tio n  concern ing any lo l- 
tc i v. g il l enterprise, o r s im ila r  scheme, o ffe ring  prizes dependent in 
who le  or in part upon lot o r chance, o r any lis t o r the  prizes d raw n 
in awarded by means o f any such lo tte ry , g if t  enterprise, o r 
scheme, whether said list contains any p a rt o r a ll o f  such prizes, 
sha ll he lined not more than $1,000 o r im prisoned not more than 
one year, n r Iwilh.

Math day's broadcasting sha ll cons titu te  u separate offense.

f (i I.III7. S ln te -ronduclcd  h il le r ie s ]
1 107. Exceptions re la tin g  to ce rta in  advertisem en ts  a nd  o th e r in ­

fo rm a tio n  and  la  S ta te-conducted lo tte rie s
• at The provisions or sections IS itll, I-'I02, l.’IO.'l, and 1004 sha ll not 

app ly  lo an advertisem ent, lis t o f prizes, o r in fo rm a tio n  concerning 
a lo tte ry  [conducted by a S ta le  ac ting  under the  u u lh o r ily  o f S la te
l a w  -

[ i l l  contained in n newspaper published in  th a t Stute o r in 
an adjacent S la te  w hich  conducts such a lo tte ry , o r

[ l l i i  broadcast by a radio o r te levis ion  s ta tio n  licensed to  a 
lo r .it ion in I lin t Shite  n r an adjacent S ta te  w h ich  conducts such 
a In lle rv  1, p i f t  enterprise, o r s im ila r  scheme o ffe r  in p  prizes tie- 
IH iu lc n t hi w ha le  n r in  / x i r t  u /ian lo t  o r  chance, i f  the  lo ttery, 
p i f t  enterprise, o r s im ila r  scheme is a u th o rize d  n r  not o therw ise  
p ro h ib ite d  by hue in  Ihe S tu te  in  w h ich  i l  is conducted.

n il Fm Ihe pur|Nise o f subsection (h i o f  (h is section " lo tte ry "  
means Ihe pooling n f proceeds derived from  the sale o f ticke ts  o r 
chances anil a llo ttin g  those proceeds or parts th e re o f by chance to 
one nr m ine chance lakers nr ticke t puchasers. " Ix ) t te ry "  does not 
inc lude Ihe placing o r accepting o f bets o r wagers on s jio r lin g  
even ls oi contests

SUCTION JHIOii o r  T ITUS IINITISI) 
STATUS CODIS

$ :tlMir>. False represen tations; lo tte rie s
nn * * '

( ill N oth ing  in  th is  .section sh a ll p roh ib it the  m a ilin g  ol [ a  
newspaper o f genera l c ircu la tio n  con ta in ing  a<l\ • iise inenls. Ii-a - nl 
prizes, n r in fo rm a tio n  conce in ing  a In lle rv  in . m led h> a S la ie  
acting  under a u th o r ity  o f S tate  law. published ni that Stale, m in 
an adjacent S ta le  w hich  conducts such a In l le rv , ]  iA ' iiii adv e rtis e  
w ent, l is t  o f  prizes, o r  in fo rm a tio n  r n i i i r n i i i ip  n lo t te i\ ,  p i f t  en le i 
prise, o r scheme fo r  the  d is tr ib u t io n  o f  money o r n f  ren t n r p e rs n iin l 
p ro/H 'ity . by lu lte ry . c lu tlw c. o r  d rn w in p  o f  a n y  f im l .  i f  Ihe ln lte r \ .  
p i f t  enterprise, o r  scheme is a u th o rize d  o r not o the rw ise  p ro h ib ite d  
by the S to le  in  w h ich  i t  is  conducted, o r t i l l  a neiespoper o f  p e n e ro l 
c irc u la tio n  co n ta in in p  on advertisem ent, l is t  o f  prizes, o r in fa u n n  
lio n  re fe rred  to  in  clause (At. l2 l ticke ts  or o th e r m a te ria ls  concern 
iog [su ch  u lo t te ry ]  i i  lo tte ry  conducted liy  11 S to le  o r t i i ip  u n d e r  
a u th o r ity  o f  S ta te  la w  w ith in  th a t S ta le  to addresses w ith in  th a t 
S la te , o r (III an advertisem ent p rom oting  the sale o f a hook or o th e r 
pub lica tion , o r a so lic ita tio n  lo  purchase, o r a purchase o rde r fo r 
any such pub lica tion , i f  IA  t such advertisem ent, so lic ita tion , o r p u r­
chase order is not m a te r ia lly  false nr m isleading in its descrip tion  
o f the pub lication; <l i t  such advertisem ent, so lic ita tion , o r purchase 
o rder contains no m a te ria l m isrepresentation o f fact: I ’ro e id c il. 
however, T ha t no s ta tem ent quoted o r derived from  the p ub lica tion  
sha ll constitu te  a m isrepresentation  o i  fact as long as such slate- 
m cn t com plies w ith  the  requirem ents o f subparagraphs iA> and (('!; 
nnd (Cl the advertisem ent, so lic ita tion , o r purchase o rder accura te ­
ly  discloses the  source o f any sta tem ents quoted o r derived from  
the  publication. Paragraph Cil sha ll not be applicable to any p u b li­
cation, advertisem ent, so lic ita tio n , o r purchase o rder w hich  is used 
to sell some o the r product in w h ich  tire publisher or au tho r has a 
fina n c ia l in te res t as p art o f a com m ercia l scheme. For the purposes 
o f th is  subsection, "S ta le "  means u State o f the U nited  Slates, the 
D is tr ic t o f C olum bia, the C om m onw ealth  o f Puerto Hico, and any 
te r r ito ry  o r possession o f the U n ited  Slates.

O



A  B R O A D C A S T E R ' S  H A N D B O O K  

mRDEOmON
Hahonoi Association of

BROADCASTERS

" 'Copyright 1990. 
National Association of Broadcasters.

All rights reserved.

ISBN 0-89324-080-X

National Association of Broadcasters 
1771 N Street, NW 

Washington, DC 20036-2891 
(202) 492-5300

g g irw nm aiin



It is essential that broadcasters have a working knowledge of both federal 
and state laws which regulate the broadcast of lottery advertisements or 
information about lotteries. Many states have laws that are much more 
strict than the new federal requirements, and penalties for broadcasting 
lottery Information may be significant and vary from state to state.
Learning what the law says is rather simple; applying it, however, can be 
considerably more difficult. The factors which result in a given contest 
being categorized as a lottery are often obscure. In states where lotteries 
are prohibited or when federal laws provide no exemption, seemingly 
innocent "give-away” schemes must be carefully analyzed to be 
reasonably certain that they are not lotteries.
Lotteries and Contests: A Broadcaster’s Handbook has been updated to 
explain and clarify recent changes in the federal lottery laws and to assist 
broadcasters in avoiding the common problems involved in advertising 
contests and promotional plans. This 1990 version, updates the 1985 
edition of the handbook, originally written by Cathy E. Blake in 1980, and 
both expands and revises Chapter IV of the NAB Legal Guide to FCC 
Broadcast Regulations (3d. ed. 1988). The 1990 revised edition was 
prepared by NAB Fellowship Attorney Eldred D, Ingraham with the 
assistance of Barry D. Umansky, deputy general counsel, NAB; and the 
NAB Legal Department law clerks, particularly Dina Casanova. NAB wishes 
to especially acknowledge the following persons for their valuable 
assistance in reviewing this publication: Charles Kelley, chief, Enforcement 
Division, Mass Media Bureau, FCC; Edythe Wise, chief, Complaints and 
Investigations Branch, Enforcement Division, Mass Media Bureau, FCC; 
and Michael Cox, assistant solicitor, Division of Indian Affairs, U.S. 
Department of the Interior.
Although this booklet reflects changes in federal law that allow the 
broadcasting of most lottery information, the revised federal laws do not 
preempt state lottery laws, which may be more restrictive. This booklet, 
therefore, also contains information about state laws, and material 
reflecting past FCC rulings that may serve as a useful guide to 
broadcasters in states with lottery restrictions or prohibitions, or for 
factual situations where the federal law still prohibits the airing of the 
particular lottery information.

Henry L. Baumann
Executive Vice President and General Counsel
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Lottery Advertising and Lottery Information

Federal v. State Lottery Laws
The new Charity Games Advertising and Clarification Act of 1988 Pub. L. 
No. 100-625,102 Stat 3205,3206 (1988), effective on May 7,1990, relaxes the 
old federal law by lifting the ban on the broadcasting of advertising and 
information concerning most legal lotteries. Moreover, another 
congressional act, the Indian Gaming Regulatory Act, Pub. L. No. 100-497, 
102 Stat 2467 (1988), which became effective in the fall of 1988, opens the 
door to broadcast advertising of certain gaming held on Indian lands.
Most states, however, have their own lottery laws. Many of the state laws 
are more strict than the new federal law—and the federal law does not 
preempt current or future state restrictions on the broadcasting of lottery 
information. Since this booklet focuses primarily on federal lottery laws, 
one should consult a local attorney or the appropriate state attorney 
general's office about applicable state laws.'

Changes in the Federal Lottery Laws
Under the Charity Games Advertising Clarification Act of 1988, effective 
May 7,1990, broadcasters generally are allowed to advertise, promote, and 
provide information about lotteries conducted by non-profit groups, 
governmental entities and also by commercial organizations’ (including the 
station itself) provided there is no state restriction or ban on providing or 
advertising such information, and the lottery is legal in the state in which it 
is conducted.
Additionally, the state-operated lottery provision of the revised federal 
lottery law expands the "adjacent state" exemption to allow broadcasters 
licensed to cities in a state that itself conducts a lottery, to advertise state- 
operated lotteries of not only their own state but of any other state in the 
country. Here again, however, keep in mind that the federal law does not 
preempt existing or future state restrictions.
Remember, even though your state may have a state-operated lottery, it 
may still have significant restrictions on the conducting and/or advertising 
of lotteries not conducted by the state. The prohibition may be absolute- 
covering the conduct and the advertising—or it can address only the 
advertising. As an example of the latter, a state may authorize non-profit 
groups to hold bingo games but it may nonetheless prohibit the advertising 
of those games.
In those states where there are lottery advertising restrictions, it is likely 
that, however slight the reference is to a lottery in the advertising copy, the
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broadcast of that advertisement would be prohibited, as virtually always 
was the case under the former, more stringent federal law. For example, if 
your state were to restrict the advertising of a lottery, a reference to the 
fun and games at a retailer’s store would likely be disallowed under that 

state law. If the event being advertised does indeed contain a lottery, 
merely veiling or omitting the scheme's details in an advertisement will not 
prevent the ad from being “lottery information."
One further change in federal law is the Indian Gaming Regulatory Act 
enacted on October 17,1988. This law gsnerally enables broadcasters to 
advertise Indian "bingo" and certain other games conducted on Indian 
lands. But, here again, state law is not preempted. That is, if the state 
completely forbids bingo in the state, then bingo can’t be played on the 
Indian reservation located in that state. And if fhe state allows bingo 
activity to take place but prohibits the advertising of the activity, then 
broadcasters would not be allowed to air spots for Indian bingo.
Also, il is important to underscore that the federal law change has not 
affected the federal prohibition against the advertising of casino Gambling. 
Thus, stations cannot accept spots for Atlantic City or Las Vegas"casinos 
(except under the conditions outlined on page 12 discussing ads for 
establishments with the name "casino" as part of the entity’s formal name, 
or ads for the non-gambling aspects of a hotel or other edifice which 
houses a casino, ads that mention casino gambling that takes place on 
cruise ships, or ads for establishments (e.g., blackjack parlors) which are, 
in essence, gambling halls). Here, the federal law does preempt state law. 
Regardless of whether the state has OK'd casino gambling, radio and 
television stations cannot advertise such casino gambling. Violation of this 
federal prohibition on casino gambling advertising can subject a 
broadcaster to prosecution by the United States Department of Justice as 
well as by the FCC for violation of its rules (which continue the statutory 
prohibition against casino gambling).

The Broadcaster's Responsibility and Liability
Although federal lottery laws have been significantly relaxed, broadcasters 
must remember to check the provisions of state laws before airing 
information about a particular promotion. The new federal lottery laws do 
not preempt state laws. Broadcasters, therefore, may still be penalized 
under state law for airing information about lotteries, and should make 
sure that the information aired complies with state restrictions as well as 
any applicable federal restrictions Remember, also, that a state law 
conviction can reflect adversely or your character at license renewal.

Broadcast of Non-Lottery Promotion Actually Conducted as a Lottery
Suppose a station were to broader st the following advertisement: "Hurry

down to Howie’s Shoe Station and lake a look at our beautiful shoes. Spin 
Howie’s wheel of discount and chop $1-$5 off your purchase price should 
you decide to buy a pair of shoes. You can spin the wheel with no 
obligation to purchase any shoes.”
This promotion is not a lottery since the customer need not make a 
purchase in order to participate. He or she can simply spin the wheel and 
then walk away free of any obligation to purchase any shoes if dissatisfied 
with the discount. However, if Howie’s Shoe Station disregards the content 
of its advertisement and actually requires a customer to make a purchase 
before or after spinning the wheel, the promotion is being conducted as a 
lottery. Metromedia, Inc. (WASH-FM), 60 F.C.C. 2d 1075 (1976). (The WASH- 
FM case turned largely on the fact that: "the words of the announcement 
on its lace indicated, or at least should have alerted the licensees to the 
possibilities, that the promotion was probably a lottery." 60 F.C.C. 2d at 
1082). Similarly, if a station advertises that entry blanks are available both 
free of charge and with any purchase, the licensee must exercise 
reasonable diligence to confirm that the entry blanks are equally available 
to all without purchase.

A Word of Caution
This booklet contains a number of sample lottery and contest promotional 
plans with opinions as to the legality of advertising such plans. The 
comments primarily represent NAB Legal Department analyses, often 
based on previous interpretations of federal law by the FCC and the courts. 
The opinions are meant to serve as a guide in determining whether the 
elements of various promotional schemes constitute a lottery (where airing 
ads or information about such a lottery would be prohibited under state 
and/or federal law) or would violate the FCC’s policies on station- 
conducted contests. They should not be construed as legally authoritative.
It is important to remember that federal and stale laws are constantly 
subject to change, as are interpretations by agencies and courts. Thus, 
what is considered to be a lawful contest or promotion today, might 
become unlawful under a future law change or ruling.
Also, it should be emphasized that the lottery/non-lottery examples offered 
in this book are based largely on the definitions and interpretations 
evolving under federal law. Some states have defined certain lottery 
elements differently than have been the federal interpretations. Thus, and 
with state lottery laws now having much greater importance to 
broadcasters, il is critical that stations check the laws of their own states 
when analyzing advertiser copy or a proposed station promotion. Also, it is 
essential that broadcasters be reminded that there is no substitute for the 
timely advice of an attorney when confronted with a specific case.
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Defining A Lottery

Three Elements of a Lottery
The traditional elements ot a lottery are (1) prize, (2) chance and (3) 
consideration. All three elements must be present lor there to be a lottery. 
II any element is missing in a promotional plan, then it is not a lottery 
under federal laws. Federal Communications Commission v. American 
Broadcasting Company, Inc., 347 U.S. 284 (1954).
Under the revised federal law, even if it were determined that a particular 
contest were a lottery, that activity—and advertising of that activity—may 
well not be prohibited under these more liberal federal laws. This is where 
the lottery is conducted by a state itself, by an entity described in section 
501 of the Tax Code or by a commercial organization where the lottery is 
promotional, occasional and ancillary to the primary business of that 
organization.

Individual states generally use the same prize, chance and consideration 
definition of what constitutes a lottery. However, the definitions of 
individual elements of a lottery tend to vary somewhat from state to state. 
For example, while one state might view the "mailing of an entry" as not 
being "consideration" (on the theory that the purchase of the stamp did 
not amount to "consideration flowing to the promoter of the event or 
contest"), another state might deem any such purchase to be enough to 
constitute the consideration element ol a lottery.

Prize
A prize is anything of value offered to the contestant. It is irrelevant what 
the prize is, how little its value, or if the prize is in the form of a refund or 
price discount. Usually no difficulty is encountered in determining whether 
the element of prize is present. If there is no prize, there can be no lottery. 
Prize is the first clue to a lottery. However, the elements of chance and 
consideration often are not as readily detected.

Chance
The element of chance exists if the winner or the value of the prize is 
determined in whole or in part by chance. The element of chance is present 
in contests or promotions in which the prize is awarded to a person whose 
selection depends in whole or in part upon chance rather than the 
contestant’s skill or other factors within the contestant's control.
Generally, if the winner of a contest is determined solely on the basis ol 
the contestant's skill or other factors within the contestant’s control, or the 
entrant is allowed to research the answer lo a question, the element of 
chance will not be present.

For example, chance exists in promotions in which the winner is 
determined by drawing or wheel spinning; by being the fifth person to call 
the station; or by being at a given (and not previously disclosed) spot in a 
business establishment when a bell rings. Similarly, future predictions and 
any types of guessing contests involve chance.
Some promotions—which at first glance appear to be based on skill—have 
been determined by the FCC to be based on chance. A small segment of 
the population may have expertise in predicting the final scores of sporting 
contests, such as the Super Bowl, or guessing the number of votes a 
candidate will receive, but for the general public the element of chance is 
paramount. Most baby contests and beauty pageants have been held to 
involve the element of skill. However, it is important that the criteria upon 
which the judges base their decision be carefully delineated and that 
objective or subjective criteria determine the winner, not chance.
Finally, chance may be present in a contest that initially involved skill. This 
may occur when a contest operator fails to adopt, announce or follow the 
appropriate standards for judging the entries or selecting the winner so 
that chance actually determines the outcome of a promotion. For example, 
if a "best slogan" contest is advertised, but the winner is actually selected 
by a drawing, the element of chance is present.

Value Of Prize Determined By Chance
Even if the winner is not determined by chance, the element of chance will 
be present in promotions in which the amount of the prize is determined by 
chance. For example, everyone who purchases a certain product at a local 
supermarket is entitled to select a prize from a grab bag of prizes ranging 
in value from a few cents to several dollars. Since everyone is a winner, the 
winner is not determined by lot or chance, but the value of the prize is 
determined by chance. Thus, the promotion is a lottery. Public 
Clearinghouse v. Coyne, 194 U.S. 497,24 S. Ct. 789,48 L.Ed 1092 (1904).
There is no FCC ruling which authoritatively states that offering prizes of 
similar cash value (such as a grab bag containing spatulas, potato peelers 
and can openers) is sufficient to eliminate the element of chance, or if it is 
necessary for all participants to be offered identical prizes (red coffee 
mugs). This is a gray area of the lottery law and it would be wise for a 
broadcaster to contact his or her attorney.

Tie-Breaking Procedures. A promotional plan that initially involves a 
participant's skill may succumb to the element of chance if tie-breaking 
procedures are done on a random basis. For example, if six contestants tie 
in a "best slogan" contest that was based on writing skill, but a name is 
drawn out of a hat to break the tie, the element of chance would arise. 
Thus, the tie-breaking procedure should involve a further test of skill if the



element of chance Is to be avoided. The reverse of this example also would 
be a lottery. Thus, if there were first a drawing and Ihe selected contestant 
were required to answer a history question based on skill before receiving 
a prize, the contest would still be a lottery.

Consideration
Of the three elements necessary for a lottery, the element of consideration 
presents the greatest difficulties. Basically, consideration is an item of 
value—money, substantial lime or energy—that a contestant must expend 
in order to participate in a promotional plan. The Commission has stated 
that consideration is present in any contest or promotion which requires a 
contestant to (1) "furnish any money or thing of value;" (2) "have in [his or 
her] possession any product sold, manufactured, furnished or distributed 
by a sponsor of a program broadcast" by a station (47 C.F.R. §73.1211 (b) 
(1988)); or (3) meet any other requirement which involves a substantial 
expenditure of time and effort by the contestant.

Payment Necessary To Participate
Substitution of "Reasonable Facsimile" for Proof of Purchase. Determining 
whether or not money is paid to enter a promotion usually presents no 
problem. However, it is very important to note that in a contest or 
promotion in which a contestan! must make a purchase in order to 
participate, the purchase price constitutes a payment of money and is, 
therefore, consideration. The United States Supreme Court has ruled that 
the fact that a purchaser receives the full value for money paid in making a 
purchase in order to participate in a contest does not eliminate the 
presence of consideration. Homer v. United States, 147 U.S. 449,13 S. Ct. 
409,37 L.Ed. 237 (1893). The Court held that the purchase price was 
consideration on the theory that part of the price was allocated to the item 
purchased and part to the chance to participate. Id. at 463.

The guideline that possession of a particular product constitutes 
consideration should be qualified to the extent that if the product is 
furnished to the contestant at no cost by the sponsor as part of the 

promotion, possession of the product will not constitute
consideration. Also, the U.S. Postal Service, which also has the 

power to enforce certain federal lottery laws, has noted a 
general exception to this rule in contests which 
require evidence of purchase with each entry 
(e.g., submission of box top or label). If a 
participant may also enter by submitting a 
plain piece of paper on which is written the 
name of the product or some other specified 
term, or if the entrant may submit a
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reasonable facsimile of the box top, label, entry blank, 
etc., consideration may not be present. Facsimiles 
must be simple to make on the basis of information 
supplied in advertisements for the contest. A 
complete description of the rules of entry should also 
be included in the contest advertisements.

Purchasers And Non-Purchasers On Equal Ground
Entry slips may be distributed with purchases if the contest also provides a 
means for obtaining a "free entry" to participate without a purchase. The 
FCC has emphasized that the non-purchaser must not be disadvantaged in 
any way, and that free entry must be available on an equal basis to that 
enjoyed by contestants who make a purchase. If an applicant must 
purchase a specific product, free entry slips must be obtainable at most or 
all customary' outlets where the product is sold. Also, a sufficient quantity 
of "free chances" must be available to ensure that everyone who acts will 
be able to obtain them.
Placing entry slips that are freely available to non-purchasers in front of the 
counter places buyers and non-buyers on equal ground. Certain 
complexities may arise by placing entry blanks behind the counter. Tuscola 
Broadcasting Co., 76 F.C.C. 2d 367,46 R.R. 2d 1616 (1980).

Expending Time And Effort As Consideration
Careful scrutiny is necessary in order to determine whether a contestant 
must furnish "substantial time and effort" or provide a "thing of value," as 
either would constitute consideration. For example, the cost of a postage 
stamp for submitting an entry blank does not constitute consideration (of 
course, the price of the stamp is paid to the post office—not the promoter), 
but the requirement of taking a test drive in an automobile while 
accompanied by a salesman, to qualify as a contestant in a car dealer’s 
contest, has been determined to be consideration.
Broadcasters can rely on several definite rulings in determining whether 
consideration is present. First, the U.S. Supreme Court has ruled that 
simply listening to or viewing a program does not constitute consideration. 
FCC v. American Broadcasting Co., 347 U.S. 284,74 S.Ct. 593,98 L.Ed. 699 
(1954). Second, the U.S. Court of Appeals (D.C. Circuit) has ruled that the 
mere act of going to a store solely for the purpose of picking up a card in 
order to participate in a promotion does not constitute consideration. On 
the other hand, having to visit multiple stores in a mall has been viewed as 
consideration. Caples Co. v. United States, 243 F.2d 232 (D.C. Clr. 1957).
The U.S. Postal Service/which has powers similar to the FCC to define 
certain lottery matters, has stated that if a participant is required to visit 
the store to obtain an entry blank and also to be present for a subsequent,



scheduled drawing, consideration would not be present. However, in the 
latter situation, the time of the drawing must be pre-announced and the 
drawing held on time. If the drawing were delayed or held at an 
unannounced time, thus requiring Ihe continuous presence of the 
contestant, a substantial expenditure of time and effort would have 
occurred and consideration would be present. In addition, if contestants 
have to travel a considerable distance to enter, or if the only store 
distributing entry blanks is not centrally located, consideration might be 
present.

Eligibility Requirements
Certain eligibility requirements, by their very nature, constitute 
consideration. Also, attractive promotions that encourage people to 
expend energy or money in order to qualify as a contestant contain the 
element of consideration. The FCC has slated that requiring a contestant 
to open a savings account or enlarge an existing account in order to be 
eligible to participate in a promotion, is consideration, since the deposit of 
money into a savings institution for an indeterminate period of time is an 
item of sufficient value. In re Lottery Broadcasts Involving Savings 
Accounts, 65 F.C.C. 2d 870,39 R.R. 2d 1285 (1977).

Other eligibi' iy requirements such as possession of a driver's license, 
residing in a particular area, or calling from a telephone which has a certain 
exchange do not present problems of consideration. Since it is unlikely 
that most promotions would actually encourage people to spend time and 
money moving to a different locale or requesting a new telephone numoer, 
Ihe element of consideration is absent.

Consideration Must Flow to the Promoter: XL-95 Golf Classic Ruling
In December, 1973, the Commission released a very significant ruling 
concerning the definition of consideration. Greater Indianapolis 
Broadcasting Co., (WXLW), 44 F.C.C. 2d 37,28 R.R.2d 1434 (1973). The 
ruling involved a station promotion called the "XL-95 Golf Classic," 
whereby a person entered by visiting a participating merchant's place of 
business and obtaining an "XL-95" scorecard. Thereafter, the participant 
played 18 holes of golf and mailed his or her scorecard to the station. 
Although participants had to pay a greens fee or country club membership 
in order to play golf, they furnished no consideration to the station 
promoting the contest. Winners were determined solely on the basis of a 
random drawing from the score cards submitted to the station and scores 
were immaterial to the participants' eligibility for winning. The Commission 
ruled that while the elements of prize and chance were present, the 
element of consideration was lacking. Its conclusion was based "upon the 
absence of any indication that consideration, substantial enough to

support a finding that there was a lottery, flowed directly or indirectly from 
the participants to the promoter." Id. at 38. Additionally, the Commission 
explicitly reversed any previous contrary rulings.
As a result of this ruling, some contests and promotions which have been 
considered lotteries in the past are no longer considered lotteries. For 
example, an automobile dealer, as part of a display at a county fair, 
conducts a drawing and awards the winner a new car. To enter, a person 
must visit the dealer's display at the fair and fill out an entry blank. 
Everyone must purchase an admission ticket to enter the fair, but the 
automobile dealer will receive none of the revenues from the sale of 
admission tickets. This contest will not be considered a lottery because 
even though participants may pay to enter the fair, the consideration does 
not flow directly or indirectly to the promoter of the contest (the 
automobile dealer). (If this were only an occasional contest pul on by the 
car dealer, it would not be a prohibited lottery under federal law under any 
circumstances.)
A licensee should carefully study each promotion before concluding that 
the XL-95 ruling applies. First, identify the sponsor of the promotion. A 
sponsor is a person, group or business responsible for the promotion or 
one that provides financial backing, goods or services for the event. For 
example, one who would be legally responsible for injuries or debts 
incurred as a result of the promotion is a sponsor. Examples of goods and 
services include: free use of grounds or facilities; free supplies, prizes or 
manpower; or free organizational support. If anything of value is donated to 
the promotion, the donor might be considered a sponsor. If a sponsor 
keeps proceeds of the promotion, the promotion is deemed a lottery. Even 
if only one co-sponsor receives a share of the profits, the element of 
consideration is present.
For example, if the Elks Club sponsors a "Monte Carlo Night" to raise 
funds for the local chapter of the Red Cross, the event cannot be held at 
the Red Cross site without that agency being deemed a co-sponsor of a 
lottery. In fact, participation by the Red Cross would have to be virtually 
non-existent. Red Cross personnel should not even sell tickets, distribute 
posters or other promotional information, or even provide word-of-mouth 
advertising. See NAB Counsel Memo L-8803. Therefore, although the Red 
Cross is a non-profit organization, if it is a sponsor or co-sponsor of the 
Monte Carlo Night and receives some of the proceeds, a licensee might be 
prohibited under possible state law restrictions from broadcasting 
information of the event. (For federal law purposes, broadcasting this 
information would be acceptable under the new Charity Games Act.)
As another example, suppose Bob's House of Melodies offers one year of 
free music lessons as a prize. To enter, a contestant writes his or her name
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and address on the back of any ticket stub to an event in the Renaissance 
Music Festival and drops the entry stub into a barrel in the lobby of the 
music theatre. Bob collects the barrels after each performance and will hold 
a drawing for the music lessons in his House of Melodies as soon as the 
festival ends. Bob has co-sponsored several of the music festival events. 
Since Bob is entitled to a portion of the ticket sale profits, a contest in which 
ticket stubs serve as entry blanks contains the element of consideration.
For state law purposes, if there is doubt whether the XL-95 ruling applies to 
a particular fact situation, a broadcaster should seek advice of counsel.

Summary Of Guidelines On Defining A Lottery
From the above comments, it is apparent that determining what is or is not 
a lottery can be difficult. However, if a particular promotion is carefully 
analyzed step by step, most iottery problems can be readily resolved. In 
analyzing a particular scheme, set out all the details of the plan and then 
determine:

1. Is there a prize? Is anything of value being offered to the contestant?
If the answers are yes, then go on to question #2.
2. (a) Is the winner selected on the basis of chance rather than on the 
basis of the participant's skill or other factors within his or her control?
(b) Is the amount of the prize determined by chance? Does the 
contestant have a chance of winning any one of a number of prizes of 
differing values? If the answer to (a) or (b) is yes, proceed to question f/3.
3. Must the contestant expend money or a substantial amount of time or 
effort in order to qualify for the contest? Do the requirements for 
participation constitute consideration? Does consideration flow to the 
sponsor of the promotion?

If it is determined that all three elements—prize, chance and consideration 
are present in a promotional plan, then under no circumstances should the 
plan be given broadcast time if the airing of lottery ads or information is 
forbidden under state law and/or not exempt from the scope of the federal 
lottery laws.

Federal Lottery Laws
Charity Games Advertising Act Provisions
Under the Charity Games Advertising Act, effective May 7,1990, the broad­
cast of lottery information generally is not a criminal offense. Provided there 
are no state restrictions, broadcasters may air information about virtually 
any non-casino contest or game, regardless of whether the elements of the 
contest or game comprise a lottery.
For example, broadcasters are able to advertise contests and drawings as 
well as religious bingo games and lotteries sponsored by charitable organiza­
tions and civic groups defined in Section 501 of the United States Tax Code.
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Broadcasters are allowed to advertise (again, subject to state restrictions) 
lotteries conducted by businesses or other commercial organizations 
where the lottery is a "promotional activity" and is "clearly occasional and 
ancillary to the primary business" of the organization conducting the 
lottery. A local retailer, for example, who occasionally runs a lottery-type 
contest to attract customers would be eligible to advertise on radio or TV, 
and stations occasionally may run their own promotions which contain all 
three elements of a lottery, Co-promotions with local and area businesses 
also are allowed, even if the contests prove to be lotteries.
Broadcasters also are able to advertise lotteries conducted by businesses 
and non-profit organizations in other states, provided there are no state 
restrictions on such advertising in the state in which the station's city of 
license is located.

Casino Gambling. Both the U.S. criminal code and FCC regulations still 
prohibit the broadcast of information pertaining to casino gambling. These 
restrictions apply regardless of the state where a station is located.
In essence, the Charity Games Act provides "exceptions" to Title 18 of the 
Federal Criminal Code.
The Charity Games Act modified the federal criminal code to set forth 
several exceptions from the scope of the law. That is, where a broadcaster 
airs material found in one of the exceptions, such a broadcast would be 
immune from federal (but not necessarily state) prosecution.
As revised, the general prohibition reads as follows:

“Whoever broadcasts by means of any radio/television station for 
which a license is required by any law of the United States or 
whoever, operating any such station, knowingly permits the broadcast 
of, any advertisement of or information concerning any lottery, gift 
enterprise, or similar scheme, offering prizes dependent in whole or in 
part upon lot or chance, or any list of the prizes drawn or awarded by 
means of any such lotteiy, gifts enterprise, or scheme, whether said 
list contains any part or all of such prizes, shall be fined no more than 
$1,000 or imprisoned not more than one year, or both. Each day’s 
broadcasting shall constitute a separate offense."

18 U.S.C. §1304 (1976).
The broadcast related exceptions include:

• an advertisement, list of prizes, or other information concerning a 
lottery conducted by a State acting under the authority of State law 
which is broadcast by a radio or television station licensed to a location 
in that State or a State which conducts such a lottery; or
• an advertisement, list of prizes, or other information concerning a 
lottery, gift enterprise, or similar scheme, other than one described in



paragraph (1), that is authorized or not otherwise prohibited by the State 
in which it is conducted and which is—

• conducted by a not-for-profit organization or a governmental 
organization; or
• conducted as a promotional activity by a commercial organization 
and is clearly occasional and ancillary lo the primary business of that 
organization.

The Charity Games Act went on to define "not-for-profit organization" as 
"any organization that would qualify as tax exempt under section 501 of 
the Internal Revenue Code of 1986." 10 U.S.C. § 1307 (d).
The term "State" Is defined as "a State of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, or any territory or 
possession of the United States."
Obviously, if a station were to air lottery information for a scheme which 
did not fit into one of these exceptions (e.g., an ad for a lottery of a foreign 
country or a spot for casino gambling), then the full force of the federal 
criminal code prohibition would apply—with possible grave consequences 
for the broadcast station.
In the opinion of the FCC staff, the criminal code's prohibition against 
casino gambling covers any video depiction of, or audio reference to, 
gambling activities that take place in casinos or hotels with casinos, even 
though the casinos may be legal under state law.
The FCC staff's interpretation, similarly, would apply to broadcast 
commercials for airlines, travel agents, governmental tourism bureaus, etc., 
depicting casino gambling activities at a particular casino or referencing 
such activities, no matter how brief or fleeting the depiction or reference.
Advertising of hotels with casinos may focus upon non-gambling activities 
and facilities available at the hotel. These could include, for example, 
restaurants, floor shows, lounges, shops, sports facilities, types of room 
accommodations, etc.
If the word "casino" is part of the actual name of the hotel, it may be 
included in broadcast advertising when the full name of the hotel is stated 
or shown, for example, "Rex Hotel & Casino."

The Indian Gaming Regulatory Act
In this separate Congressional Act, the U.S. Code was amended to allow 
broadcasters (in most situations) to advertise Indian "bingo” and certain 
other games conducted on Indian lands.
This legislation clears the way for broadcast advertising of the multi-million 
dollar Indian gaming industry. It also defines three classifications of Indian 
gaming, and authorizes the establishment of a Na'ional Indian Gaming

Commission ("Indian Commission") with regulatory authority over Indian 
bingo and certain other games.
Of the three classifications of Indian gaming defined in the Act, Class I 
(tribal ceremonies or celebration-type of Indian gaming) is inconsequential 
with respect to broadcast advertisements. Class II—the real meat and 
potatoes category—includes bingo and card games conforming to the Act. 
Not only is immediate (unless prohibited under state law) in-stale 
broadcast advertising of these games generally allowed, but cross-border 
broadcasts (e.g., advertisements ol Indian birigo conducted in one state 
carried by stations in another) also now are allowed. Class III Indian 
gaming (e g., casinos, slot machines) requires Department of the Interior 
approval of a "compact" between a tribe and the state.
Class II Indian gaming includes bingo ("whether or not electronic, computer, 
or other technologic aids are used in connection therewith"), pull-tabs, 
lotto, punch boards, tip jars, instant bingo, and other games similar to 
bingo, if they are offered in the same location where bingo is played.
Card games are also part of Class II gaming, and are allowed if there is an 
explicit state authorization given by the state where the activity is to be 
conducted, or if no express state prohibition in the relevant state exists.
While Class II Indian gaming specifically excludes any “banking" card 
games, including baccarat, chemin de fer, and blackjack (21), such card 
games currently played in Michigan, North Dakota, South Dakota, and 
Washington are “grandfathered" in terms of operation and advertising. To 
gain such grandfather status, they must have actually been operated in 
those states by an Indian tribe on or before May 1,1988, and must still be 
operated in the same nature and scope as they were on that date. Valid 
caid games must conform to state laws and regulations governing hours or 
period of operation and limitations on wagers or pot sizes.
Five states have criminal prohibitions against any gaming: Mississippi, Utah, 
Arkansas, Hawaii and Indiana. The 45 remaining states permit some forms 
of bingo, and tribes with Indian lands in those states are free to operate 
bingo on Indian lands, leaving broadcasters free to immediately advertise 
valid Class II activity in and outside the state where the activity actually 
takes place.
If the Indian tribe itself runs an ongoing bingo or similar game, it is valid 
Class II activity and generally can be advertised now. However, one 
exception involves situations where third-party contractors set up and run 
the gaming activity for the tribe. Where there are legal third-party contracts 
associated with ongoing Indian gaming and the contracts were approved 
by the Secretary of the Interior, the games now can be advertised. But 
games operated under third-party contracts would be "technically flawed" 
if they have not been approved by the Secretary. These games may not be
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advertised or mentioned until the Secretary approves the contract or the 
new Indian Commission gives approval to such third-party games. The 
Indian Commission has not yet been established. The Secretary of the 
Interior is vested with interim authority to regulate Class II Indian gaming 
until the Commission is created. As of this writing the Secretary had not 
ruled on any third-party games.
All advertising-related contracts in excess ol $25,000 annually, and 
pertaining to Indian gaming, may be subject to an independent audit by the 
Indian Commission.
Class III Indian gaming, which includes all forms of non-Class I or non- 
Class II Indian gaming, e.g., casino gambling, craps, roulette, and slot 
machines, may be subject to tribal and state regulation. It will only be 
lawful if the Secretary approves a tribe-state compact. At press time, the 
Secretary of the Interior had been presented with several tribe-state 
compacts, one of which proposes casino gambling on the Fort Mojave 
Indian Reservation in Nevada. According to Department of the Interior 
staffers, once that casino gambling activity were to be approved and begin 
operation, broadcasters would be eligible, under federal law, to air that 
form of casino gambling. Such an interpretation would give an advantage 
to Indian casino gambling in that non-Indian casino gambling still would be 
barred from broadcast advertising under the provisions of the Charity 
Games Act. Broadcasters should check with their own attorneys and/or the 
NAB Legal Department regarding such Indian casino gambling before 
airing any spots for this form of gambling activity.
Moreover, NAB strongly advises broadcasters to check the status of each 
Class II or Class III operation prior to broadcasting any advertising 
pertaining to particular Indian games. Special-rule checks should be 
conducted on Rhode Island, Maine North and South Dakota, Washington 
and Florida due to specific provisions in the Act. Broadcasters making 
such inquiries can contact the Office of the Solicitor, Department of the 
Interior at (202) 343-9331.

FCC Rules
At press time, in order to conform with the Charity Games Act, the FCC 
was in the process of modifying its own lottery rules to conform precisely 
with the terms of the federal law (in the same way that the earlier FCC rules 
precisely tracked the federal statutory prohibition).
Where a station airs lottery information in violation of these FCC rules, the 
station would be subject to the agency's enforcement and "fine and 
forfeiture” power. These penalties can include fines of up tu 325,000 per 
occurrence, up to a o250,000 limit. See Regulatory Agency Fees, Pub. L.
No. 101-239,103 Stat 2124,2132 (1989). Also, the Commission theoretically 
can deny a broadcast license renewal application or revoke a license where

lottery violations are found. However, an FCC fine is the likely form of any 
FCC penalty.

Stale v. Federal Law
Many states not only have their own lottery laws but also have trade 
regulation laws which may restrict or prohibit "contests" that technically 
may not be "lotteries." And, as discussed earlier, state lottery laws tend to 
vary widely from jurisdiction to jurisdiction. Moreover, it is essential to 
remember that the revised federal lottery laws specifically do not preempt 
state law. As such, it likely will be state law, rather than federal law, that 
may stand in the way of a broadcaster airing a particular ad for a "lottery" 
contest, event or promotion.

Other Lottery Restrictions
United States Postal Service and the Federal Trade Commission. Both the 
United States Postal Service and the Federal Trade Commission have a 
certain degree of jurisdiction over the dissemination of lottery information 
and a broadcaster may occasionally run afoul of these restrictions.

United States Postal Service Jurisdiction
Consistent with the terms of the Charity Games Act and the Indian Gaming 
Act, federal statutes empower the United States Postal Service to restrict 
the use of the mails for certain non-exempt lotteries. These statutes largely 
parallel the federal lottery laws applicable to broadcasting. For a station, 
these statutes only would come into play if the station were using the mail 
to distribute non-exempt lottery information.
Although the practice was discontinued in the 1980s, for years the Postal 
Service offered its own interpretation of the former federal lottery laws as 
they applied to the use of the mails. In the text of this booklet them are 
references to these earlier Postal Service rulings. Because the Postal 
Service statutes (like the broadcast-related federal statutes) have been 
revised to exempt many lotteries on the basis of the organization 
conducting the lottery, these earlier rulings largely will be helpful in 
determining whether a particular contest might be a "lottery" prohibited 
under a state law restricting or prohibiting lotteries.

Federal Trade Commission Jurisdiction
The Federal Trade Commission is another agency that could take action 
against a broadcaster in lottery rr atters. The FTC can proceed against 
merchandising in interstate commerce by means of a lottery on the theory 
that it is an "unfair and deceptive” method of competition. Action would 
normally be in the form of a "cease ard desist" order. The order, though, 
would be directed only to the lottery sponsor unless the broadcaster were 
the promoter or operating obviously, hand in glove with the sponsor.



The FTC has issued specific regulations pertaining to games of chance by 
food and gasoline retailers. These rules, in Title 16 of the Code of Federal 
Regulations, Section 419 et seq., make it unlawful for "users, promoters, or 
manufacturers" of games of chance used in the food retailing or gasoline 
industries to engage in broadcast or newspape. advertising pertaining to 
prizes unless such advertisements disclose the exact number of prizes in 
each category, the odds of winning any prize worth over $25 and other 
relevant contest information. However, in August 1982 NAB and others 
filed a letter with Ihe FTC's Consumer Protection Bureau lequesting that 
the FTC temporarily suspend enforcement of the regulations pending the 
outcome of a rulemaking proceeding that was to amend these rules.
NAB asserted that the disclosure requirements of these regulations, in 
effect, banned broadcast advertising of games of chance promotions of 
food and gasoline retailers, as full disclosure of the required information 
was not feasible in a spot radio or television advertisement.
The FTC granted a temporary partial exemption from the regulations for 
broadcast advertising, effective January 1983. See FTC Notice of 
Temporary Exemption and Advance Notice of Proposed Rulemaking, 48 
Fed. Reg. 265, (January 4,1983). A proposed amendment to the FTC's rules 
to make the exemption permanent was pending as of publication date.
Summary: The Law And Its Enforcement
To summarize this section, the broadcasting of most lottery information or 
advertisements generally will no longer be prohibited under federal law. The 
new federal law, however, doas not preempt current or future state restric­
tions on lotteries. Moreover, the airing of information concerning casino 
gambling is still a criminal offense, subject to prosecution by the Justice 
Department under the United States Code and punishable by fine or imprison­
ment. FCC penalties range from fines to revocation of license. These are 
the primary sources of regulation and channels of enforcement concerning 
the broadcasting industry and lotteries. However, the FTC, in extreme cases, 
might in the future exert jurisdiction over broadcasters in lottery matters.

Lottery Exceptions And Anomalies
State-Operated Lotteries
On January 2,1975, Congress exempted lotteries "conducted by a state 
acting under authority of state law" from the coverage of Section 1304 of 
Title 18, thereby permitting licensees to broadcast advertisements, lists of 
prizes and other information concerning a state-conducted lottery. Such 
broadcasts were permissible only if two conditions were met:

• the licensee was located in a state’ which conducted such a lottery; and
• the lottery information concerned the lottery in the licensee's home 
state or in an "adjacent state" which conducted such a lottery.

For the purposes of this section, "state" means a state of the United 
States, the District of Columbia, the Commonwealth of Puerto Rico, or any 
territory or possession of the United States. "Lottery," under this section 
means the pooling of proceeds derived from the sate of tickets cr chances, 
and allotting those proceeds, in whole or in part, by chance, to one or more 
chance takers or ticket purchasers. "Lottery" does not include the placing 
of bets or wagers on sporting events or contests.
With the new lottery laws, Congress has removed the "adjacent state" 
provision. Licensees located in a state which conducts a lottery will be 
able to advertise that lottery or the state-operated lottery of any other state, 
regardless of the latter’s geographic location.
Recently, however, a federal district court in Virginia concluded that a 
broadcast station licensed in the non state-operated lottery state of North 
Carolina, but located near the border of Virginia, could advertise the 
Virginia state lottery. See Edge Broadcasting Co. v. U.S., No. 88-693-N (E.D. 
Va. 1990). Though limited to the particular facts of the Edge case, the 
decision could signal a new and different standard that may be emerging 
for border stations licensed to locations in non state-operated lottery 
states but wishing to advertise an adjacent state’s lottery.

Sporting Events
Fishing Contests. Certain fishing contests nave been specifically 
exempted from the federal prohibitions against broaocasting lotteries. 18 
U.S.C. §1-305 (1984). However, this exemption only applies where "the 
fishing contest is a self-liquidating type of undertaking, whose receipts are 
fully consumed in defraying the actual costs of operation, and are not 
intended or used for any other collateral purpose such as establishment of 
a fund for civic, philanthropic or charitable objects, no matter how 
benevolent or worthy."' Any fishing contest conducted for the profit or 
personal gain of any individual or organization is not exempt from the 
federal laws prohibiting the broadcast of lottery information. However, if 
occasional and ancillary to the sponsoring organizations primary business, 
a fishing contest might well be exempt under the revised federal law.
Horse Racing, Dog Racing and Jai Alai. The bettor’s handicapping skill and 
knowledge in placing a wager have been construed as eliminating the 
element of chance in horse racing, dog racing, and jai alai. Therefore, such 
competitions may be broadcast and legally advertised without running 
afoul of the lottery laws. However, prior to September 24,1984, the 
broadcasting of horse races, horse race betting advertisements and other 
horse race information were strictly regulated by the FCC.' The primary 
concern of the Commission was that these broadcasts might directly aid or 
encourage illegal gambling activities (In re Broadcasting of Information 
Concerning Horse Races, 41 F.C.C. 2d 172,26 R.R. 2d 1731 (1973)).



In a Report and Order effective September 24,1984,‘ the Commission 
eliminated all FCC regulations directed at horse race related broadcasts 
and betting advertisements. The Commission cited the infringement such 
regulations imposed upon broadcaster's editorial discretion as one reason 
for their elimination. The other compelling reason was the Department of 
Justice's opinion that federal statutes proscribing illegal gambling 
activities' were sufficient to regulate such broadcast-related activity. 
Therefore, the Commission will now look to the Department of Justice to 
enforce these statutes which provide authority to prosecute any person 
who uses broadcasting to conduct or assist in tht. conduct of an illegal 
gambling operation.

Broadcasts involving other sports that have been the focus of gambling 
activity, such as dog racing and jai alai, are also free from FCC regulation. 
However, as with horse racing broadcasts, they will be closely scrutinized 
by the Department of Justice for violations of the above mentioned federal 
statutes after elimination of FCC regulations.

Lotteries As Editorial And News Topics

With the passage of the Charity Games Act and Indian Gaming Act, most 
lottery information is exempt from the scope of the federal prohibition. In 
those limited situations where a lottery may not be exempt, it would still be 
likely that a station could carry information about such a non exempt 
lottery if such information were of a non-commercial (i.e., news or editorial 
comment) nature. A federal court has stated:

"There is a difference between information directly promoting a lottery 
and information that is simply ‘news’ of a lottery...We are aware that at 
times the line drawn may be thin..." New York State Broadcasters 
Association v. United States, 414 F.2d 990,998 (2d Cir. 1969).

During the era where the Federal Communications Commission enforced 
the formerly stringent federal lottery laws, it recognized the merit of 
allowing full discussion of the policy issues concerning lotteries and the 
"human interest" elements of a news story about, for example, a thrilled 
winner of a lottery. Thus, and while it is important on this matter for a 
broadcaster to consult an attorney familiar with state lottery laws, it is 
likely that a broadcast station’s airing of news or editorial comment about 
a lottery would not subject the station to prosecution under state law.
Again, consulting an attorney on the scope of any state prohibition is 
essential prior to airing such an item.

Sample Lotteries And Legal Analyses
The following pages contain a sampling of typical "give-away" plans and 
various lottery schemes that raise recurring questions. Although most of 
these promotions are now legal under the revised federal 'aws, the samples 
may serve as a useful guide to those broadcasters who must adhere to 
tighter state restrictions. Some of the opinions expressed, as to the legality 
of broadcasting the cited material, represent past FCC or court decisions. 
Where no citations are given, the opinions repressu "educated guesses" 
by the NAB Legal Department as to how the FCC or courts would have 
reacted in considering the same material. In presenting these samples, NAB 
reminds broadcasters to check the laws of their individual states before airing 
information about a particular promotion. State law may vary somewhat from 
the opinions presented in this section. It is also important to emphasize that 
there is no substitute for the advice of an attorney in specific cases. When­
ever any doubts exist as to whether the broadcasting of given material 
would violate state lottery laws, the advice of an attorney should be obtained.

Lotteries Sponsored by Commercial Organizations
Example H1: Commercial establishment holds regular bingo games.
A local dance hall advertises bingo games every Wednesday and Thursday 
night. An admission fee is charged and winners are awarded prizes at the 
end of the night. On Saturday and Sunday nights, the hall restricts its 
activities to dancing.
Bingo games are considered lotteries because they contain the elements 
of prize, chance and consideration. Although the federal rules for broad­
casting information about lotteries have been relaxed, it is the opinion of 
the NAB legal staff that the dance hall's bingo activities could not be adver­
tised over the air. The new federal law exempts from its lottery prohibitions, 
advertisements by commercial establishments of promotions that are 
clearly "occasional and ancillary" to the primary business of the establish­
ment. The FCC has indicated that an event is not "occasional” if it is held 
on a daily basis or at regular intervals (weekly or monthly) so close together 
that the event appears to be part of one ongoing promotion or a series of 
promotions. In this example, the promotion is an ongoing (weekly) and 
major part of the dance hall's business and neither occasional nor ancillary.

Example #2: Radio station holds lottery drawing at local dance hall.
A radio station announces it will hold a dance at a local hall at which there 
is a cover charge. The radio station receives part of the proceeds from the 
cover charge. Attendees will be allowed to participate in a drawing for a trip 
to the Caribbean that will be awarded to the holder of a winning ticket stub.
All ihree elements of a lottery are present here. A prize is to be awarded, 
the drawing represents chance, and the cover charge proceeds represent



consideration. Since this promotion is not a regular, ongoing activity, or a 
primary part of the radio station's business, however, it would fall under 
the Charity Games Act's "exceptions" to the criminal code as a promotion 
that is "occasional and ancillary" to a commercial organization's primary 
business. The activity, therefore, would not be prohibited under federal law. 
The station would, nonetheless, have to check state lottery laws before 
participating in or airing information about the promotion.

The Give-Away
Example f/3: Contestant selected by mailing in an entry card.
Cards are distributed free by local merchants (no obligation to purchase). A 
person fills in his or her name and address and mails the card lo a 
broadcasting station. A drawing is made, and the station announcer 
broadcasts Ihe name of the person whose card is drawn. If the person calls 
the station, he or she wins a prize.
This is not a lottery because the element of consideration is missing. The 
time spent listening for one's name to be called is not consideration. Also, 
the cost of the postage stamp to submit an entry card "flows" to the 
United States Postal Service, not to the promoter of the contest. Therefore, 
purchasing a postage stamp is not consideration except in those few 
states that do not adhere to the "flow of consideration" analysis.

Purchasing Requirements
Example f/4: No purchase necessary to enter; must be present to win.
A local supermarket holds a contest which anyone may enter by going to 
the store and filling out an entry blank. No purchase is required. The store 
announces in the contest rules and in all spots advertising the contest that 
a drawing will be held or. the following Friday at 3 P.M. Participants must 
be present at the drawing in order to win.
This contest is not a lottery. Visiting the store once to enter and then again 
to be present at a drawing is not considered a substantial expenditure of 
time and effort and, therefore, is not consideration. However, it is essential 
that the time of the drawing be pre-announced and it be held on time. If, in 
the above example, the drawing were not held until 4 P.M., thus requiring 
participants to remain in the store for a considerable length of time, the 
contest would be a lottery. While there is no rule of thumb here, it is the 
opinion of the NAB Legal Department lhat consideration would be present 
if the drawing were delayed more than a few minutes. Similarly, if the time 
of the drawing were not announced, thus requiring participants to make 
frequent and/or lengthy visits to the store, the contest would be a lottery. 
Licensees should remember that where state and/or federal restrictions 
apply they bear the ultimate responsibility, and should take necessary steps 
to determine whether or not particular contests are operated as lotteries.

Example f/5: Box tops, wrappers or reasonable facsimiles.
A sponsor plan lo award a prize lo a person to be selected through a 
drawing In order lo participate, all one need do is write one's name and 
address on a box top or wrapper from the sponsor's product. "Reasonable 
facsimiles" may be substituted for the box top or wrapper.
Promotion plans which require box lops or wrappers from Ihe sponsor's 
product in order to participate contain Ihe element of consideration, since 
a purchase is generally necessary in order lo obtain a box top or wrapper. 
However, if participation requirements permit entries from persons who 
send in "reasonable facsimiles" of box tops or wrappers, then Ihe element 
of consideration may be eliminated. Neither the FCC nor the judiciary has 
had occasion to rule on the "reasonable facsimile" of box tops or 
wrappers, thus ihere is no authoritative answer for broadcasters in this 
matter.
The Postal Service, however, has ruled on facsimile questions and is of the 
opinion that if Ihe sponsors of a "box top" promotion treat "reasonable 
facsimiles” the same as actual box tops, then the element of consideration 
is removed. However, what is acceptable as a "reasonable facsimile" is 
most important. If all that is required, is printing in block letters, the name 
of the product involved, then there is no consideration. If art work is 
needed, or purchase of the actual product is a practical necessity in order 
lo make a facsimile, then the Postal Service would be of the opinion that 
consideration is present.

Example #6: Rules or entry blanks appearing in newspapers or magazines. 
A broadcaster airs a promotion for a newspaper advertiser which states: 
"Next week marks the beginning of seven weekly drawings for a one year's 
subscription to the Sunday Globe. Look in your Sunday Globe for details."
Promotions sponsored by the publisher of a newspaper or magazine which 
encourage a contestant lo purchase the sponsor’s newspaper or magazine 
in order to obtain an entry blank contain the element of consideration and 
are lotteries which would be subject to anv state restrictions. Under the 
revised federal law, the airing of such pro. lotions would be okay as long as 
they were occasional and ancillary to the publisher’s primary business.

Example f/7: Random drawing for purchases.
A retail dealer wishes to advertise that at the end of the year a name will be 
drawn from among those who have purchased merchandise from her 
during the year and that a prize will be awarded.
This appears to be a lottery. The elements of prize and chance are 
apparent. Consideration also is present since an article must have been 
purchased in order to win. Hence, the NAB Legal Depadment feels that a



court woulci have little difficulty in finding that this constitutes a lottery. 
The Commission had held, under the old law, that the advertising of similar 
plans was illegal. In re WRBL Inc. 2 F.C.C. 687 (1936); Metropolitan 
Broadcasting Corp. (WMBO), 5 F.C.C. 501 (1938). The advertising of such 
plans over the air would likewise be illegal under the new law. According to 
an informal FCC opinion, a single promotion that is ongoing throughout 
the year is not occasional.

Example #8: Purchasers and nonpurchasers on equal footing.
Grocer A desires to attract new customers and w^hes to advertise that a 
prize will be awarded to a lucky number holder selected in a drawing. In 
order to participate, all one need do is go to the sponsor's store for an 
entry blank and drop it in the hopper. However, Grocer A also gives entry 
blanks or registration tickets with all purchases.
According to the FCC, this contest would not be a lottery if non purchasing 
and purchasing contestants are accorded an approximately equal 
opportunity to obtain chances to win. Furthermore, announcements 
promoting the contest should adequately describe the availability of such 
free chances and the locations, times and manner in which they may be 
obtained. In situations where state restrictions may apply, it is the 
broadcaster's duty to be reasonably certain, that, in fact, a purchase is not 
required in order to enter.

Example #9: Free admission during an event’s final hour.
A station airs a promotion for a Halloween party to be held at a local 
nightclub. Those attending the party would be required to pay a cover 
charge during all but the final hour of the event when anyone could enter 
for free. People attending the party are eligible to win a vacation in a 
drawing to be held at midnight. The station will receive a portion of the 
proceeds from the cover charge.
Prize and chance are obvious in this promotion. The question is whether 
offering free admission during the last hour of the party eliminates 
consideration. According to the FCC staff, free admission during the last 

hour of the event would not eliminate Ihe element of consideration 
unless free admission during the last hour of the party was 

announced while promoting the party, and those arriving 
during the last hour had an equal opportunity to 
participate in the drawing. This "reasonably 
equal availability" concept would require that 
those arriving during the final hour have equal 
access to entry blanks for the drawing and 
sufficient time before the drawing to deposit 
their entries before the winner is selected.

(Of course, under federal law, the promotion would be 
acceptable for broadcast whether or not consideration 
was present if the event was occasional and ancillary 
lo the sponsor's primary business.)

Example #10: Discount or refund received prior to purchase. A record store 
wishes to advertise a promotion in which numerous balloons containing 
various discount amounts will be displayed throughout the store. Persons 
visiting the store will be entitled to break a balloon and receive the amount 
of the enclosed discount on a subsequent purchase.
This is not a lottery because while prize and chance are present, no con­
sideration is involved. The mere fact that a prize is received in the form of a 
discount does not commit that person to make a purchase. Of course, if the 
person were allowed to break the balloon only after making a purchase or 
agreeing to make a purchase, Ihe promotion would obviously be a lottery.

Example #11: Discount or refund received after purchase.
A ballpark wishes to advertise that every tenth ticket purchaser will receive 
a free baseball bat.

This is a lottery. The elements of prize and consideration are apparent. 
Winners are determined by the "chance" of being the tenth in sequence. It 
is highly unlikely that a ballpark would go through the trouble of requiring 
Ihe ticket seller to call the numbered sequence of purchases. Thus, the 
customer’s ability to win a bat is controlled predominantly by chance.

Example #12: Prize to the first 'wenty purchasers.
A greeting card shop announces that the first twenty card purchasers will 
receive a ball point pen as a prize.
This type of promotion can be risky. An informal FCC staff opinion 
indicates that this is not a lottery. Although prize and consideration are 
present, the staff noted that since theoretically, a person could camp out in 
front of the store to ensure that he or she were among the set number of 
automatic winners, the element of chance does not predominate. However, 
if there were more than one cash register or several entrances to the store, 
the element of chance would predominate and a lottery would arise.

Example #13: Refund if secret alarm rings or if receipt has a red star.
A store sets alarm clocks to go off at secret times at various checkout, 
stands, The customer being waited on or checked out when the alarm goes 
off gets liis or her purchase free.
This, in the opinion of the NAB Legal Department, is a lottery. In order to 
participate, a commitment to make a purchase is required. The fact that



those who do not win still receive lull value for their purchase price is 
immaterial. The theory behind this is that part of the purchase price is 
allocated to Ihe cos! of the promotion plan. The prize element is obvious 
and the "chance" is being at the right spot when the alarm goes off. 
Similarly, prizes or discounts awarded to the lucky purchaser whose 
receipt hears a red star would constitute a lottery.

Example #14: "Fishing” for discounts, wheel spinning.
Purchase of an automobile valued at $500 or more, entitles customers of a 
local automobile dealer to "fish" for a prize worth from $1 to $100.

All the elements of a lottery are present. The purchase price of the auto is 
consideration. Chance is present because the amount of the prize was 
determined by chance. And, of course, prizes are awarded. Folkways 
Broadcasting Co., 30 F.C.C. 2d 80,21 R.R. 2d 1297 (1971).

This type of promotion has many variations. For example, purchasers 
might "spin the wheel" and receive the indicated discount on the price of 
merchandise which they have purchased. Under the above ruling, this 
would be a lottery since the prizes vary in amount and are not within the 
control of the parties. If, however, every purchaser received Ihe same prize, 
the promotion would not be a lottery, since the element of chance would 
be missing.

Example #15: Stocking up on an advertiser’s product.
A representative of an advertised product calls at a home, selected at 
random, and offers to purchase—at several times the actual value—any of 
that product found in the home. If none of the product is found, a smaller 
prize is usually given, generally, a sample of the product. Ordinarily, a 
broadcasting station's participation is limited to an announcement of Ihe 
plan and advice to consumers tc "stock up." Sometimes more elaborate 
coverage is given and calls at various houses are reported.

The key factor in this plan is that a product must be purchased. The plan, 
therefore, contains the element of consideration, along with elements of 
prize and chance. Consideration is present where, in order to win, persons 
are "required to furnish any money or thing of value or are required to have 
in their possession any product sold, manufactured, furnished, or 
distributed by a sponsor of a program broadcast on the station." 47 C.F.R. 
§73.1211(b) (1988). The NAB Legal Department is of the opinion that this 
plan v/ould constitute a lottery.

Example #16: Possession of a product or correct response required to win. 
In addition to the requirement of Example #15 that a consumer must have 
in his or her possession at home the product involved, he or she must also

answer the company’s "question of the day." If answered correctly, a prize 
is awarded.
When the need to have a given product is eliminated from this plan, there 
is no consideration and Ihe promotion may be broadcast. As in Example 
#13 though, the requirement of possession of the advertiser’s product 
supplies the necessary consideration which makes it a lottery banned from 
the air. Although skill may be involved in answering the question, the 
random method of selecting a contestant introduces the element of 
chance.

Example #17: Discount or free prize with purchase if customer mentions 
advertisement.
Leslie's Auto Works desires to air the following advertisement: "Hurry 
down to Leslie’s Auto Works and we'll install a new muffler for the 
unbelievably low price of $49.95. Mention that you heard this ad on station 
XXXX and we’ll give you a free quart of oil."
In the opinion of the NAB Legal Department, this would not be a lottery. 
Consideration and prize are present, but chance appears to be missing.
This promotion is structured more like a give-away to attentive listeners 
than a random method of selecting winners. Either a customer has heard 
about Ihe prize and will remember to tell the mechanic about the 
advertisement, or the customer is unaware of the offer.

Competitions Among Clubs
Example #18: Making purchases to accumulate points.
Local clubs participate in an awards scheme. From time to time the station 
t.oadcasts how many "club points" can be earned by specific purchases 
from local merchants. Clubs accumulate points when their members 
purchase the specified items. Additionally, the station periodically 
broadcasts the names of club members. If the club member is listening 
and calls the station, the club receives more points. At the end of the 
contest, the club with the most points wins a prize.
Neither part of this promotional plan constitutes a lottery'.

• Club Members Making Purchases to Garner Points. Although 
consideration is present where a club member purchases a product and 
the prize element clearly exists, there is no element of chance. The FCC 
has stated that chance is not present in a "purchase for points" game. 
However, to avoid any possibility that chance determines the winner, the 
station should broadcast the point standings of the clubs at regular 
intervals during the contest period. If the point standings are not 
announced until the end of the contest, the element of uncertainty 
might induce parlies to make purchases. In such cases, the final winner 
could not be determined solely by human skills or ingenuity. S ee United



Stales v. Rich, 90 F. Supp. 624 (E.D. Illinois 1950); Folkways 
Broadcasting Co., 27 F.C.C. 2d 619, 21 R.R. 2d 163 (1971).
• Calling the Station to Earn Points. The desire to listen to the radio with 
the hope that one's name might be announced does not constitute 
consideration. Thus, this part of the promotion is not a lottery.

Entry Blank As An Element Of Consideration 
Example #19: Cash register receipt as entry blank.
To enter a grocery store contest, persons must sign a cash register receipt 
and deposit il in the bin for a subsequent drawing. Advertising spots for 
the contest indicate that entrants must sign their cash register receipt and 
also state that "no purchase is necessary."
Although the ad states that "no purchase is necessary," it is improbable 
that a prospective entrant would realize that a cash register receipt could 
be obtained without the necessity of purchase. In instances where there 
are slate restrictions on commercial lotteries, or the lotteries are not 
exempt under the new federal law, licensees must ensure that 
advertisements are free of misleading directions or participation 
requirements which would cause the contest to operate as a lottery. With 
this scheme, cryptic messages like "no purchase necessary" and "nothing 
to buy" are not adequate to insulate such a contest from becominq a 
lottery.

Example ft20: Label on product as entry blank, entry blank at advertiser's 
display case.
Entry blanks for a contest are printed on the label of a certain product.
Entry blanks cannot be obtained otherwise. The winning entry will be 
determined by a drawing and a prize will be awarded.
dearly, this is a lottery. To enter, a person must purchase the product. The 
purchase price is consideration. However, il an advertiser's display case 
offered free “tear-off" entry blanks without a purchasing requirement, the 
elemeni of consideration would be absent and no lottery would be present.

Example #21: Submission of postcard as entry blank.
Listeners (or viewers) submit a postcard to the station. If the 

listener's card is drawn, he or she is called by the station 
and asked a question about Ihe program then on 
the air. If the correct answer is given, the 
listener wins a prize.

This contest is not a lottery. Tne cost of 
postage to mail an entry card is not 
consideration, nor does the requirement of

listening to the broadcast in order to answer the 
contest question constitute consideration.

Example #22: Admission ticket as entry blank.
A movie theater has a "Bank Night" once a week.
Persons who buy a ticket to see the movie that night thereby become 
eligible to win a cash prize in a drawing by dropping their names into a 
barrel in the lobby.
The NAB Legal Department is of the opinion that this is a lottery, whether 
or not a person must be present in order to win. The elements of chance 
and prize are obvious. As for consideration, the participants are required to 
buy an admission ticket and, thus, they are giving valuable consideration, 
which flows to the movie theater. The fact that purchasers receive full 
value for their money is immaterial. The purchase price is held to be 
consideration on the theory that part of the price of the ticket is allocated 
to the chance to participate in the drawing. Horner v. United States, 147 
U.S. 449,12 S.Ct. 409,37 L.Ed. 237 (1893).

Example #23: Bingo card as entry blank.
A card similar to the familiar "bingo" card is made available to the public. 
(The usual plan makes it available at the sponsor’s store, or by writing to 
the sponsor.) The card lists a number of songs to be broadcast over a 
particular program. The participant listens to the program, identifies the 
songs, and then checks them off the card. The first to identify songs falling 
in the usual "bingo" pattern telephones the station, announces the correct 
answers, and wins a prize. No purchase or entry fee is required.
The plan becomes a lottery only if the effort to secure a card is construed 
as “consideration." In view of the definition of "consideration" adopted in 
the Caples case, it seems unlikely that a court would find the olan to be a 
lotte.v.

Consideration Flowing From Participant To Promoter*
Example #24: Consideration paid does not benefit sponsor.
The sports news department of a news-talk radio station asks its general 
manager to approve the following promotional scheme: "Send us your last 
bowling game receipt from any bowling alley. We will have a drawing for a 
‘Bowl Across America' vacation. The vacation includes all travel, lodging 
and meal expenses for a two-week tour of San Francisco, Cheyenne, 
Chicago and New York.”
Prize and chance clearly are present. However, the Commission has ruled 
that consideration must flow from the entrant to the contest promoter. In 
this example, the radio station is the promoter. The money paid to bowl a 
game and receive a receipt flows from the contest participant to the



bowling alley, not to the sponsoring radio station. Thus, the element ol 
consideration is absent and the promotion is not a lottery. This broadcaster 
also was wise to describe what was to be included in Ihe prize lour, since 
the word "vacation" may be vague and misleading.

Example ft25: Admission lees to trade fairs.
The Boater’s Club has rented the local auditorium for its annual "Boat-A- 
nama." Display booths are leased to interested merchants. A $3 admission 
fee is charged, all the proceeds from which go to the Boater’s Club. The 
Happy Oar Boat Supply Shop has purchased display space and wishes lo 
advertise a promotion. Any interested "Boat-A-Rama" spectator can visit 
the shop's display, fill out a card with no shop purchase necessary, and 
perhaps become the lucky winner in a drawing for an island cruise.
This advertisement would be permissible. Although a participant must pay 
to gain admission to the "Boat-A-Rama," the admission fee does not flow 
to the people who have purchased display space. The admission lee flows 
to the Boater's Club and not the Happy Oar Boat Suppiy Shop. The element 
of consideration is absent.

Example ft26: Effect of co sponsorship on flow of consideration.
Several youth groups joined ra <ks and are the sponsors of a Country Fair. 
For a $5 admission fee each spectator receives a box lunch and can visit 
the craft booths organized by the different youth organizations. The profits 
from the admission fees will be distributed among the various youth clubs. 
The "Teenagers to Save Endangered Animals" Club is holding a drawing. No 
purchase or contribution is required and the prize is a natural history digest.
This would be a lottery. Since a portion of the profits from the admission 
price flows to the "Teenagers to Save Endangered Animals," the element 
of consideration would be present. A licensee would have to check stale 
law for possible restrictions on airing such a promotion. The licensee 
would also have to find out if the club was a non-profit organization as 
defined in section 501 of the federal tax code. ^  .ider the revised federal 
law, lotteries spunsored by non-profit organizations are exempt from 
federal restrictions on airing lottery information.) If the admission fee 
profits were not redistributed among the youth clubs, and instead were 
donated to another worthy cause, consideration would not be present and 
the promotion would not be a lottery.

Eligibility Requirements
Example #27: Age requirements, possession of driver’s license or social 
security card.
A radio station holds a contest for persons over 25 years old who possess 
either a driver’s license or social security card. Each entrant must submil a

postcard disclosing his or her driver's license or social security card 
number. A card is selected at random, the number is announced and if the 
proper listener calls the station, a prize is awarded.

A program of this type was considered by the United States District Court 
for the Eastern District of Virginia in 1951, and Ihe court there found that 
the program was "not a lottery within the prohibiting statutes of the United 
States or the rules promulgated by the Federal Communications 
Commission." Capital Broadcasting Co. v. ArlingtonFairfay Broadcasting 
Co., 8 R.R. 2026,2028 (E.D. Va. 1951). Thus, in this example, the entry 
requirements did not constitute consideration.

Example #28: Merchandise club membership.
Each participant pays $1 a week for thirty weeks into a "merchandise 
club." Once each week a name is drawn, and the person whose name is 
drawn receives a $30 merchandise certificate immediately, without further 
payment, At the end of thirty weeks, all participants whose names have not 
been drawn receive a certificate worth $30 in merchandise. The "club” is to 
be advertised over the radio.

II is the opinion of the NAB Legal Department that the lottery elements of 
prize, consideration and chance are all present in the plan. The fact that 
most participants receive full value for money paid does not remove the 
lottery aspects. That is because the amount of consideration necessary to 
get back $30 varies by virtue of chance—will a contestant be picked after 
only con' buting one, five, or ten dollars?

Broadcasters also should check their state lottery’ 'aws before airing 
advertisemems foi a plan such as this one. Further, merchandise clubs 
appear to represent a style of promotion long held to constitute an "unfair 
method of competition" by Ihe Federal Trade Commission. FTC v. Keppel 
& Bio., 291 U.S. 304,54 S.Ct. 423 (1934).

Most civic club membership dues, would not constitute consideration and 
could be used as an eligibility requirement under the revised federal lottery 
laws.

Example #29: Showing a credit balance.
A local store conducts a drawing from among the names of those persons 
who show a credit balance at the end of each month. The winner is 
awarded a prize.
This is a lottory. Maintaining a credit balance is consideration because a 
purchase is required to be eligible to win. Also, the fact that this is a 
continuous (every month) promotion, makes is unacceptable for airing 
under Federal law.



Example #30: Possession ol a credit card.
A clothing store is conducting a drawing in which only customers 
possessing the store’s credit card may enter.
A broadcaster in an area with stringent state lottery taws must scrutinize 
the requirements for obtaining a credit card to be certain that a purchase, 
membership fee, or substantial time and effort is not required in order to 
acquire the credit card. The FCC has determined for example, that the 
requirement of disclosing considerable personal credit information is 
consideration. However, if the prospective entrant is required to fill out a 
sample form, but no purchase is necessary, it would appear that the 
element of consideration would be absent. Since the one time drawing is 
an occasional promotion, the presence or absence of consideration is 
irrelevant under the revised federal law, because references to events that 
are occasional and ancillary to a commercial organizations business are 
acceptable over the air.

Example #31: Cashing checks.
A local store holds a weekly drawing from the names of parties who have 
cashed wage or payroll checks there during the preceding week. A prize is 
awarded to the winner. No fee is charged for cashing the check, and the 
participant is not required to make a purchase at the store.
In the opinion of the NAB Legal Department, this is not a lottery since 
consideration is not present. A person may cash his or her check and leave. 
No consideration flows form the person cashing the check to the store.

Example #32: Possession of a savings/checking account.
A banking institution wants to advertise a promotion in which each 24-hour 
ATM banking deposit serves as an entry in a drawing for a Caribbean trip.
This constitutes a lottery. The Commission has ruled that depositing 
money into a bank for an indeterminate period of time is something of 
value, and constitutes consideration. The drawing and trip constitute the 
other elements of a lottery: chance and prize. In re Lottery Broadcasts 
Involving Savings Accounts, 65 F.C.C. 2d 870,39 R.R. 2d 1285 (1977). 
However, consideration may be removed if the bank allows non-account 
holders to participate, for example, through use of a demonstration ATM 
card. Also, because the contest is occasional, promotional and ancillary to 
the bank's primary business, it likely would not be barred from broadcast 
under the revised federal law. But, licensees should check relevant state law.

Winner Determined By Skill Rather Than Chance 
Example #33: Besl slogan, best jingle, best name.
A dog food company offers two contests. One winner will be selected who 
submits the best name for the basset hound appearing in its commercials.

Another winner will be chosen for writing the best limerick on "Why My 
Pooch Likes Bowser Bisquits." Each entrant must pjrchase a box of 
biscuits to enter. The prize for each contest is $500 worth of dog food and 
grooming supplies.
If these contests are judged impartially on their merits, rather than by 
chance, they do not appear to be lotieries, even though the purchase of 
some product is required to participate. The elements of prize, 
consideration and chance must be present. In these contests, skill and not 
chance is involved. Although prize and consideration are present, the third 
element is missing, therefore, no lottery exists.
Tie-Breaking Procedures. In a speech made to broadcasters in 1949, the 
Solicitor of the Post Office Department emphasized that caution must be 
exercised to keep this kind of contest within the law, remarking that, "even 
in such a contest involving skill, if a tie is possible, such as in ‘best-name’ 
and ’best-slogan' competitions, and consideration is required from 
contestants, it is necessary to include a rule that a prize identical with the 
one tied for will be awarded to each tying contestant in order to make such 
a contest acceptable. Otherwise, the possibility of two or more being tied 
for one or more of the prizes makes the amount of the prize indeterminate 
in advance, and, thus the element of chance enters into the contest..."
Note also that ties may not be broken by awarding ths prize to the entry 
bearing the earliest postmark. Such a contest rule may well introduce the 
element of chance.
Illustrating another possible pitfall in “best" contests, the Solicitor 
described a best-slogan contest wherein 8,000 entries were received in the 
last two hours of the contest, and the announcement of the winner was 
made exactly one hour after the closing time. Linder such circumstances, it 
seems more than likely that chance supplanted skill as the means of 
selecting the winner.
Additionally, the Postal Service is of the opinion that chance is involved in 
contests when the judges take into consideration factors not disclosed to 
contestants. For example, in a "best-name" contest, if the judges give 
extra points to persons explaining their entry, but this is not disclosed to 
all contestants, the factor of skill is defeated and the element of chance is 
introduced. Remember, however, if the contest is promotional, occasional 
and ancillary to a commercial organization’s primary business, under the 
revised federal law, it is not barred from the air. But, remember to check 
state law.

Example #34: Treasure hunts, word puzzles.
A money draft is hidden in the township of Tamarack. To be eligible to 
compete, a contestant must purchase the sponsor's product which



con'.ains a list of helpful clues. Other clues are broadcast over the air 
which aid the contestant in deciphering Ihe puzzle.
Although the elements of prize and consideration are present, if a 
successful search actually would require a good measure of skill, the 
element of chance would seem to be eliminated and there would be no 
lottery.

Example f/35: Most sales.
A publishing company advertises that any person who sells the greatest 
number of subscriptions to a certain publication during a specific period 
wins a vacation to Miami.
According to an informal FCC staff ruling, this would not be a lottery. Even 
though the purchase of a subscription is necessary, the entrant need not 
make a purchase, and sale of subscriptions depends not on chance, but on 
t.ie entrant's salesmanship.

Example f/36: Beautiful baby pageant.
A photography studio wishes to broadcast its "Cupid Cutie Contest." To 
enter, a parent must pay $15 to have several photographs of his or her child 
taken in different poses. A panel of professional photographers will judge 
the photographs on the basis of facial expression, personality and poise of 
the child. The winning child will receive a $200 college scholarship.
It is the opinion of the NAB Legal Department that this would not be a 
lottery, so long as the judging criteria are spelled out clearly in advance, 
and are faithfully adhered to by the judging panel. However, if the judging 
guidelines were fuzzy, or the judges were slipshod in discharging their 
duties, the element of chance would be present and, in conjunction with 
the elements of consideration and prize, a lottery would exist.

Example #37: Dance competition.
The Blue Goose Disco Palace wishes to broadcast a dance competition 
advertisement. Each entrant would be required to pay a $5 entry fee. The 
prize is $100 and a guest appearance on a local TV show. The competition 

is judged solely on the basis of "audience reaction," whichever 
dancing couple receives the most enthusiastic round of 

applause wins.

Prize and consideration clearly exist, but it is 
unclear whether skill or chance determines the 
outcome of the competition. Since one couple 
could "stack" the audience by inviting 
numerous friends to act as a cheering squad, 
the most "skilled" couple may fail to prevail.
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On the other hand, stacking the audience may involve 
skill, and not chance! Thus, a broadcaster located in a 
state wheie lotteries or the advertisement of lotteries 
is prohibited, may be treading on thin ice by broad­
casting such a competition. (If the contest is not 
occasional, but run every week by the disco palace, a possible federal 
violation may exist as well.)
If the dancers were evaluated according to objective criteria (precision ol 
movement, difficulty of steps, apparel choice) by a judge or panel of judges, 
the element of chance would be eliminated. The judges do not have to be 
professional dancers or teachers, but they should not have a predetermined 
bias in favor of particular contestants. In addition, the judging criteria 
should be articulated to participants in advance of the competition.

Example #38: Video games.
A local video arcade wants to publicize a "Dragonslayer Tournament," in 
which the participant with the highest score wins a mini-bike. Each 
participant must pay 25 cents per game, and is limited to a certain number 
of games.
Although video games depend on chance to a certain degree, an informal 
FCC staff ruling has held that video games are predominately games of 
skill. This promotion would not be a lottery.

Example #39: Poker tournaments.
A church advertises a poker tournament to raise money for its building 
fund. It charges $5 for admission, and each piayer gets 20 tokens to start. 
Each participant plays until his or her tokens are exhausted. At Ihe end of 
the evening, the player with the most tokens wins $100. The church will 
use part of the revenue to pay the winner.
It is the opinion of the NAB Legal Department that this is an elimination 
tournament based on skill, and not a lottery. Although a single poker game 
would be considered a lottery, this tournament consists of a series of 
poker games to determine the best poker player. Information about the 
church’s fundraiser, in this instance, could be broadcast.
Under the revised federal law, this contest would not be a problem because 
promotions sponsored by non-profit organizations, as defined by section 
501 of the federal tax code (the church for example), are exempt from Ihe 
federal prohibitions on broadcasting lottery information.

Guessing Contests
Example #40: Guessing the number of beans, scores of sporting events’, 
amount of money collected during a charity fund drive.
A prize is to be awarded to ti.3 person guessing most closely the number
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of beans in a quarl jar, Ihe score of the championship high school 
volleyball game, Ihe amount of money collected for the Cancer Drive, or the 
number of votes cast in a special election. The contest is to be advertised 
over the air.
Whether the contests of this type amount to lotteries will depend upon 
whether or not consideration is required to participate. If some product 
must be bought, an admission purchased, a toll call made, etc., the courts 
will probably find consideration to be present.
It has been contended, unsuccessfully, that such contests involve skill 
rather than chance, and hence, should not be considered lotteries. A 
number of coud decisions have held that, although knowledge of the 
subject matter, or skill in mathematics might enable one to make a close 
approximation of the answer, determining the exact number is impossible 
and must depend upon guesswork, another word for cho-'oe See cases 
collected in United States v. Rich, 90 F. Supp. 624,629 (E.D. Illinois 1950).

Example #41: Guessing weights and measures.
A gasoline station offers a free road atlas to any customer who can guess, 
within one tenth of a gallon, how much gas it will take to fill up his or her 
tank.
In the opinion of the NAB Legal Department, this plan is a lottery. The prize 
is a free road atlas. A guess necessary in order to win is the chance. 
Guessing the amount of gas is no different than guessing the number of 
beans in a jar which, as noted in Example #40, is still chance, even though 
a mathematician could perhaps calculate the amount of gas needed. This 
does not change the guess into an exercise of skill. The existence of 
chance must be considered from the standpoint of whether the averaae 
person must rely on chance to win. The "consideration" in this plan is"the 
commitment to make a purchase. The fact that full value is received for the 
purchase price by losers is immaterial. Broadcasters should check state 
lottery laws before airing this promotion. (If the promotion is "occasional," 
its okay under the revised Federal law.)

Answer The Question And Win
Example #42: Exceptionally difficult questions may constitute chance.
The House of Exotic Fish wishes to broadcast the following announce­
ment: "Every purchaser will be entitled to a $20 gift certificate if he or she 
can correctly answer two questions."
The House of Exotic Fish asks questions such as: (1) "Wnat is the average 
number of scales on a piranha?" (2) "What is the respiratory rate per hour 
of an angel fish?" The contestant is not afforded an opportunity to 
research the answers to the questions.

At first glance, this might be considered a contest involving skill rather 
than chance, due to the difficult nature of the questions involved. However, 
these questions are so obscure, that they constitute a guessing contest 
and the element of chance outweighs the participant's skill in analyzing 
the queries. Since purchase is required, and a gift certificate is offered, all 
three elements of a lottery are present. However, if the contestant were 
permitted to research the questions before answering, skill rather than 
chance would be present, and no lottery would exist.

Example #43: Entrants selected at random.
Persons selected at random from the telephone directory are called and 
awarded $5 if they can answer two questions correctly while on the air.10 
Familiarity with the sponsor's product is not necessary in order to correctly 
respond to the questions.
The random selection process and the $5 gift constitute chance and prize. 
However, this plan is not a lottery since so little effort is required to win a 
prize that it may be said that no consideration is present.
Notice that in this example, even if the questions posed required the 
participant to respond on the basis of persona! skill, rather than by 
guessing (as in the previous example), the element of chance would still be 
present due to the random method of selecting the entrants from a 
telephone directory. However, since a purchase is not required, once again, 
the element of consideration would be absent.

Example #44: Value of prize determined by chance.
Every person who visits Noah's Hot House and makes a purchase is asked 
two questions while the purchase is p'aced in a bag. The ability to answer 
the questions is based on the participant's skill: (1) "Who was the Vice 
President of the United States in 1960?" (2) "What is the largest lake in 
California?" If the purchaser answers both questions correctly, he or she is 
entitled to pick a gift certificate from the grab bag ranging in value from 
$1-$10.
Initially, it might appear that the element of chance is lacking since the 
questions test the participant's skill. However, since the value of the grab 
bag items ranges anywhere between $1-$10, the amount of the prize is 
determined by chance. Thus, all three elements of a lottery are present.
One simple way to cure the lottery element of this promotion is to have one 
uniform prize (e.g., a percentage discount) for all entrants who successfully 
answer the question. If one type of prize is awarded to all who qualify on 
the basis of skill in fielding questions, the element of chance is eliminated.
There is no FCC ruling which authoritatively states that offering prizes of 
similar cash value (such as a grab bag containing felt tip pens, small note



pads, or boxes of paper clips) is sufficient lo eliminate chance, or if it is 
necessary to offer all participants identical prizes (red coffee mugs). This is 
another hazy area of the lotten/ law and a broadcaster would be prudent to 
contact an attorney.

Substantial Time And Effort As A Form Of Consideration 
Example #45: Visiting promoter’s place of business.
Numbered slips are made available to the public by a store. A purchase is 
not required, but the store must be entered to obtain the slip. A drawing is 
held and the number drawn is announced over the radio. If the person 
holding the properly numbered slip is listening, a prize is awarded.
Under the Caples decision, the requirement of entering the store would not 
appear to constitute consideration and, thus, the "give-away" is not a lottery. 
Listening for one's name to be called is not consideration under Ihe ABC case.

Example #46: Substantial hardship in visiting promoter’s place of business.
A local real estate developer wishes to promote his new development in an 
isolated mountain area 80 miles from the city by holding a diawing and 
awarding one of the lots to the winner. Participants would be required lo 
visit the development to fill out an entry form. Only four-wheel drive 
vehicles would be capable of making a safe journey to the site.
This is a gray area of the lottery law. Although no purchase would be 
required, it is the opinion of the NAB Legal Department that travelling 80 
miles to the site of the development through rough terrain would amount 
to a substantial expenditure of time and effort on the part of the 
contestant. Therefore, it would appear that consideration would be 
present. However, it should be noted that no hard and fast rule can define 
exactly how many miles or what type of external factors would constitute 
substantial hardship to the participant. The broadcaster should contact an 
attorney when in doubt. But, remember, if the event is, promotional, 
occasional and ancillary to Ihe developer's primary business, airing 
information about the event would be acceptable under the revised federal 
law. Don’t forget, however, to check the relevant state law.

Example #47: Test drive as consideration.
In order to participate in Lefty's “Buy-A-Wreck" promotion, individuals are 
required to visit Lefty's showroom and test drive a used car. After the test 
drive, the participant is entitled to spin the "Wheel of Gifts." There is no 
obligation to buy a "wreck," but a test drive is mandatory.
A test drive of an automobile with a salesperson present in the car for at 
least some of the time, constitutes consideration. Since the "Wheel of 
Gifts" furnishes the elements ol prize and chance, all three lottery 
elements are present.

Las Vegas Nights, Monte Carlo Nights, Casinos 
Example #48: Las Vegas Nights.
A "Las Vegas N;ght" is being promoted by the American Cancer Society, 
and is to be conducted as follows:

• Prior to entering the premises, participants are required to make 
monetary "contributions" in exchange for admission and “play money."
• Participants use this "play money" to play "games of chance"
(gamble) and win or lose “play money."
• At the conclusion of the gambling, participants who have "play 
money" may take part in an auction of merchandise donated by local 
area merchants.
• The highest bidder purchases the items up for auction.
• The "play money" is used to pay for items won at the auction.
• The "play money" is not redeemable for cash.

All the essential legal elements of a lottery will be present in the actual 
operation of “Las Vegas Night." The element of prize apparently will be 
present since winners may participate in an auction and bid on and purchase 
a "thing of value." (The fact that prizes are donated by merchants does not 
make them valueless and is irrelevant.) The element of chance apparently 
will be present since participants will be engaging in "games of chance" 
(gambling), the results of which will Determine whether prizes can be won. 
The element of consideration apparently will be present, inasmuch as 
persons will be required to pay money to the promoter, the American Cancer 
Society or its local chapter, in order to participate. Although broadcasting 
promotions of lotteries undertaken for charitable causes are now permissible 
under federal law, broadcasters should check state lottery laws to determine 
if any state restrictions are violated by airing such promotional information.
Large gambling houses have been permitted to broadcast advertisements 
pertaining to their restaurant and catering services and the names of 
celebrities currently providing entertainment in the casinos. If a local 
organization is sponsoring an extensive "Mardi Gras Night," with 
numerous food facilities, amusement rides and a substantial amount of 
entertainment, in addition to gambling tables, an advertisement restricted 
lo the non-gambling activities (dining fare, thrill rides and entertainment) 
would be permissible in most instances. However, if only a 15-minute 
magic show and a cold sandwich booth were offered, an advertisement 
urging people to attend an “exciting social event" might be impermissible 
in states prohibiting lotteries or their advertisements since it would simply 
be a thinly veiled way of promoting a lottery.

Example #49: “Donations” to participate.
A church hosts poker games weekly. To play, participants are not lequired to 
pay any money. However, at the door, there is a sign requesting donations.



It is the opinion of the NAB Legal Department that this is a lottery. The fact 
that the church asks for donations is controlling. Even though no one is 
required to give money, one may feel morally obligated to contribute 
money to participate in the games. Again, under the revised federal law, if 
the church was qualified under section 501 of the federal tax code, there 
would be no federal violation for airing this promotion. Remember, 
however, to check relevant state law.

Example #50: No participation fee, refreshments sold.
The same facts as in Example #49, except the church, instead of asking for 
donations, charges $1 for each beverage served.
In this example, it seems unlikely that one would feel obligated to 
purchase a beverage in order to participate in the poker game. Therefore, 
this would nci constitute a lottery.

Example #51: Bus trip to casino.
A bus company wishes to broadcast the following ad: "Hop aboard the 
‘Casino Riders Bus Line’ for a trip to Atlantic City for a day of fun at the 
'Apex Hotel and Casino’ which has the finest food and floor shows on the 
boardwalk.'' The word casino is a part of the actual name of both the bus 
line and the hotel.
Broadcasting information about casino gambling is still prohibited by 
federal law. However, where the word "casino" is a part of the actual name 
of a hotel or organization, as it is in this example, it may be included in 
broadcast advertising. Non-gambling activities of the hotels and casinos 
(such as floor shows and restaurants) may also be advertised.

Example #52: Reference made to gambling activities.
The same facts as example #51, except the following information is 
included. "Each bus rider will receive chips worth $20 which can be used in 
the casino slot machines or gambling activity of your choice."
In this example, there is a direct reference to the gambling activities at the 
hotel. This ad violates the federal criminal code as well as FCC regulations. 

A licensee airing this ad would be subject to prosecution Dy the
Department of Justice, and fines and/or revocation of license by 

the Commission,

Radio And Television Auctions 
Example #53: “Auction dollars" to bid for prizes. 
A local merchant gives each customer 
"auction dollars" in a face amount equal to 
the value of goods purchased. The “auction 
dollars” are then used to bid for prizes

offered by the merchant, the highest amount of 
"auction dollars" bid taking the various prizes, The 
auction may be conducted over radio or TV and bids 
taken by phone, or the auction may merely be 
advertised by radio or TV. A variation of this format is 
for the bidding to be in terms of box tops, wrappers, etc.
The auction format, to date, has not been formally ruled on by the FCC, the 
courts, or the Postal Service.
Prize and consideration (here, the requirement that merchandise be 
purchased) are certainly present. There is doubt as to the presence of 
chance, the third element necessary to make the lottery. Ordinarily, 
merchandise awarded to the highest bidder is not considered to be 
awarded by chance. However, whether or not chance is present depends 
on the specific rules governing the auction. For example, in the case of ties 
for high bids, if the rules call for a drawing among the high bidders, chance 
would be piesent. On the other hand, if all of the high bidders are allowed 
to receive a duplicate of the prize bid upon, chance would not be present.

Charities
Example #54: All proceeds go to charity.
Charity Bingo. A local service club wishes to advertise its weekly "bingo" 
games over the air. All proceeds go to charity. There is a $1 admission fee.
The game of bingo and its many variations are held to be lotteries within 
the meaning of federal law, if one is required to pay in order to participate.
If the local service club is considered a "not-for-profit organization," as 
defined in the Charity Games Act, ads for the weekly bingo names will be 
allowable under federal law, However, the games would still be subject to 
any applicable state restrictions.

Example #55: Commercial establishment leases space for charity bingo.
A local catering hall leases its premises for a flat fee to a non-profit 
charitable organization foronce-a-week charity bingo games. An admission 
price of $5 is charged and all proceeds go to the non-profit organization. 
The organization wishes to advertise the games on local radio stations.
Under the Charity Games Act, commercial organizations may only 
advertise lottery promotions that are "occasional." In this example, 
however, although the games are regular, once-a-week events, it is the non­
profit organization that wishes to sponsor and advertise the activities. The 
caterinq hall is merely being used as a place to hold the events. It would, 
therefore, be legal, under federal law, to advertise these games. This would 
not be the case, however, if the catering hall were receiving, instead of an 
agreed upon lease fee, some of the pioceeds from the games. In that



instance the hall could be viewed as sponsoring an ongoing lottery activity. 
Advertising information about such ongoing activities is prohibited under 
federal law.

Example 1156: "Las Vegas Night."
A restaurant hosts "Vegas Night" every first Thursday ol the month. It sells 
admission tickets for $60 each. Once inside, participants are given play 
money with which to gamble. During the evening, a drawing is held. The 
winner receives $1,000. There are other monetary prizes as well. Aside from 
Ihe money set aside for the prizes and operating costs, the proceeds go lo 
charity.
In the opinion of (he NAB Legal Department, although some of the 
proceeds go to charity, promotions such as this are considered to be 
lotteries because the use of part of the proceeds to cover sponsor’s costs, 
is consideration flowing lo the promoter of the event. Licensees also are 
urged to consult with their attorneys about how this item would be handled 
under state law.

Example 1157: Prize in the form of a charity contribution.
A company holds a contest in which the prize is a cash donation in the 
winner's name to a charity designated by the winner. Entry blanks can be 
obtained only through purchase of the company’s product. The winner will 
be determined by drawing.
This is one of the rare cases in which it is difficu1* Ermine if there is a
prize. However, the right to designate which chan, - t̂ves the prize 
money, along with the benefit of having one's nam • associated with the 
donation, is sufficiently valuable to the winner to constitute a prize. In 
addition, the winner would receive "something of value" if he or she could 
claim a tax deduction for the donation. Therefore, this contest is a lottery.

Endless Chain Purchasing Schemes, Pyramid Clubs, Chain Letters 
Example ff58: Endless chain schemes.
An "endless chain" marketing scheme operates as follows: the purchaser 
buys not only the product, but also the right to sell the product and receive 
commissions upon his or her own sales and sales made by those who have 
purchased from him or her and subsequent vendees on down the chain. 
Should a broadcaster air such a plan?
The Postal Service has considered various "chain letters" and "pyramid 
club" schemes to be lotteries. Since the "endless chain" scheme is very 
similar, it would also seem to be a lottery. The commissions received are 
considered to be Ihe prize. The purchase price of the item is consideration. 
Chance is present in the scheme because the amount of the prize is 
determined by chance. The amount of commission received depends upon

conditions which the purchaser may not be able to control. See Public 
Clearing House v, Coyne, 194 U.S. 497,48 L.Ed. 1092 (1904). Also, such 
advertisements run the risk of being misleading or deceptive since they 
may imply the participant will accumulate a substantial amount of money 
when, in fact, this cannot be promised.

News Stories And Editorials Concerning Lotteries
Exampie #59: News report that promotes a non-state-operated lottery.
A station wishes to broadcast the following news report: "The winning lottery 
ticket was drawn at the Cherry Hill Shopping Mall, witnessed by the Governor 
and other state and local officials. The top prize winner was John Doe."
Its possible, under state law, that this announcement would not be 
considered newsworthy because only persons holding tickets in the lottery 
would be interested in the announcement of just the name alone.

Example #60: Broadcasting winner names and numbers of non-state- 
operated lot' ies.
A broadcast. A/ishes to broadcast a wire service report of the winning 
number and the name of the winner of the lottery. The proposed broadcast 
would last only a few seconds.
This is not a bona fide "human interest" story profiling the lucky winner.
The fact that wire services treat the information as newsworthy does not 
make it news if the information is used to promote a lottery. The court has 
drawn a distinction between information directly promoting a lottery and 
information that is simply news of a lottery. New York Slate Broadcaster's 
Association v. United States, 414 F. 2d 990,998 (2d Cir 1969). In the limited 
instances where a private (non-state operated nor operated by a charitable 
organization) lottery will not be exempt from federal prohibition under the 
revised federal lottery law, a station could still carry information about 
such a lottery if the information were of a news or editorial nature. It is also 
likely that a station's airing of news or editorial comment about a lottery 
would not subject the station to prosecution under state law. It is 
essential, however, to consult an attorney regarding any state restrictions 
prior to airing such an item.

Example #61: Human interest stories on non-state-operated lotteries.
An individual who resides in the station’s service area has won $50,000 in a 
lottery. The station wishes to interview the winner asking about how he or 
she will spend the money, how it has affected his or her life, etc. The 
station will air the interview during its regular newscast on a day following 
the drawing.
Even for non-exempt lotteries, this broadcast would be legal under federal 
law. Interviews with winners are permitted, except where by their repetition
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or airing in non-newscasts it is clear they are shams to promote the lottery. 
Again, however, a station should consult with an attorney about state 
prohibitions before broadcasting the spot

Example fl62: Use of interview as a promotional sham.
In the above situation, the station broadcasts a brief excerpt from Ihe 
interview at brief intervals throughout the day during the time lottery 
tickets are being sold for the next lottery. This is not a state-operated 
lottery, and <he excerpts are not broadcast as part of a newscast.
Although interviews with winners are permitted, they may not be used as 
promotional devices where airing such lottery information is prohibited by 
state law or is not-exempt under federal law. Clearly, seeing and/or hearing 
a "happy winner" of a previous lottery would encourage the public to 
participate in the upcoming lottery.
As in Ihe examples above, consultation with an attorney on state 
restrictions is advised.

Example #63: Editorial in support of or against establishing a state lottery.
The hypothetical state of New Wave has legislation pending which would 
create a state-operated lottery. A radio station airs an editorial which 
discusses the public policy arguments in favor of the legislation.
Such an editorial would be legal. The FCC does not want to inhibit the free 
exercise of public debate on topics of concern to a community, such as the 
establishment of a state lottery.

Indian Games
Example II64: Indian games run by third party.
A local broadcaster wishes to advertise bingo games that are conducted 
each week on the local Indian reservation. The games are operated by a 
non-Indian commercial organization, which has contracted with the Indian 
tribe to set up and run the activity.
If an Indian tribe itself runs an ongoing bingo or similar game, it is a valid 
activity under the Indian Gaming Act and unless there are state 

restrictions, it can generally be advertised. Where a third-party 
contractor runs the games, as in this case, the games may not 

be advertised unless or until the contract between the
Indian tribe and the third-party has been approved 
by the Secretary of the Interior or approval of the 
games is given by the Indian Commission. In 
addition, Indian games, whether third-party or 
not. must be allowable under state law before 
they can be conducted, let alone advertised.

Example ff65: Indian games consisting of casino 
gambling
The same facts as example f/64 except for the 
following. In addition to the bingo games, there is 
weekly "casino night" which consists of slot 
machines and roulette.
Casino gambling is not included in the class of Indian games (Class II) 
which, under the Indian Gaming Regulatory Act, now generally is eligible 
for broadcast advertising under the terms of the Act. Casino gambling falls 
under a separate class of games (Class III) that will only be lawful if the 
Secretary of the Interior approves a tribe-state compact. Once such a 
compact is approved, broadcasters are free to advertise the casino games 
authorized by tribal authorities. However, advertising non-Indian casino 
gambling over the air would still be prohibited under the Charity Games 
Act.
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