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the voluntary concessions made by school boards in collective 
bargaining.290

IV. So m e  T h o u g h t s o n t h e F u t u r e or E ducational 
C ollective B argaining

In the preceding sections we have reviewed and interpreted the 
evidence concerning the effects of collective bargaining in public ed­
ucation. Our primary contention is that teacher bargaining has not 
proven to be the monolithic force in school government that some 
feared. Contrary to early speculation, the power of organized teach­
ers in local school districts is relatively loss than that of organized 
employees in private industry— particularly in the economic aspects 
of bargaining. Furthermore, organized teachers have not arrogated 
control over •."hool policymaking through the negotiation process. 
The more significant success of teachers has been the attainment of 
various employment rights vis-a-vis administrative authority in 
personnel decisions: and even these job protections, the evidence in­
dicates, are unexceptional among the conventions of labor relations.

Future developments in educational collective bargaining—  
whether they be changes in the methods of dispute resolution, in the 
scope of bargaining, or in the distribution of bargaining authority- 
wili depend on the objectives that state government chooses to em­
phasize. In the early years of bargaining, these objectives often have 
been unarticulated and confused. Collective bargaining policy has 
sought simultaneously: 1) the prevention of work stoppage; 2) the 
provision of economic benefits and employment conditions sufficient 
to retain an able teaching force; 3) the preservation of a political 
tradition of local educational control; and 4.) generally, the mainte­
nance of an effective educational program. This ambitious wish list 
has, expectedly, gone unfulfilled. But a reconsideration of these 
objectives, in light of the schools’ initial experience with collective 
bargaining, may at least suggest what realistically can be achieved 
in the coming years.

A . Prevention of Work Stoppage

One of the surest conclusions to be drawn from experience is 
that binding arbitration will, with infrequent exceptions, prevent 
strikes.291 The record of labor peace in both „he educational and

290. See, e .j.. Table 7, supra following note 272.
271. The Wisconsin R eport, supra note 226, notes that there were 51 teacher strikes 

in the six years proceeding introduction of arb itra tion procedures in Wisconsin teacher bar-
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non-educational public sector demonstrates that unionized employ­
ees are reluctant to flout the authority of arbitrators. The reasons 
for this record of compliance are not altogether clear. Unions may be 
anxious to support a system for which, in many cases, they have 
lobbied. The unions, furthermore, may have made a pragmatic as­
sessment that the marginal gains resulting from arbitration are the 
most to be expected in the local bargaining climate. But compliance 
also may reflect the unions’ belief in the ultimate “fairness” of an 
outcome derived from a “neutral” process. Arbitration is, after all, 
the routine method of settling individual grievances within the 
school system, and the sine qua non of an acceptable bargaining 
agreement.292 The moral authority behind an arbitrated contract, 
therefore, should not be underestimated.293

Even though binding arbitration may be a successful medica­
ment for the strike problem, one might reasonably ask whether 
strikes should be a “problem” at all. Indeed, in recent years some 
commentators have argued that the public employee strike no 
longer strikes fear in the hearts of local government officials, and 
that local government therefore no longer needs legal protection 
from the strike threat.294 If such is the case, then public annoyance 
is arguably the greatest cost of a strike, and the legislatures might 
wish to reconsider their historical opposition to the strike.

It is not our purpose to resolve the strike question here. But we 
would note some factors in educational bargaining that might give 
educators and supporters of public education pause in pressing for 
the legalization of strikes. First, the public does not want strike le­
galization, and, according to our surveys, neither do school boards

gaining. Since the introduction of arb itra tion , none have been reported. Id. at 185. S im ilarly, 
data supplied to us by the Connecticut Education Association show there were 49 teacher 
strikes in the 12 years preceeding introduction of arb itration, and none since implementation 
of arb itration. Researchers in Canada report tha t no strike has occurred in the 40 year expel 
ence of British Columbia teachers w ith arb itra tion . See Thompson & Cairnie, Compulsory 
Arbitralion, supra note 224, at 11 (note tha t only economic items are arbitrable in B ritish 
Columbia, and tha t strike data concerns only those disputes that are arbitrable).

Of course, one cannot expect tha t any legislative scheme w ill provide a fool proof 
method of strike prevention. See generally, Structuring Collective Bargaining, supra note 40, at 
831. Nonetheless, the experience w ith arb itra tion reveals incontrovertible evidence tha t i t is 
an exceptionally strong deterrent of strike activ ity .

292. See Table 7, supra following note 272. See generally, Craver, The Jud icial En­
forcement of Fublic Sector Grievance Arbitraticn, 58 Tex. L. Rsv. 329 (1980); Getman, Labor 
Arbitration ard  Dispute Resolution, SS Y ale L.J. 916 (1979).

293. Sec Structuring Collective Bargaining, supra note 40, at 832-53.
294. See.e.g., Burton & K r ii ’er. The Role and Consequence of Strikes by Public Employ­

ees, 79 Y ale L.J . 418 (1970); Cohen, supra ncte41, at 192-93; Hanslowe & Aciemo, supra note 
39, at I06S-72. There is also some evidence tha t the bargaining impact of legal strike ac tiv ity 
is relati ely small and inconsistent. See supra notes 85-90 and accompanying text.
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and school administrates.295 And while such opposition is not 
ground for defaulting on the issue, there are reasons to question the 
wisdom of pursuing such a highly controversial technique for resolv­
ing teacher bargaining disputes. As rioted earlier, the consumers of 
public education are a minority cf the voting public; consequently, 
support for the schools depends on political persuasion rather than 
confrontation.296 With an aging population, declining public school 
enrollments, growing competition from private schools, and increas­
ing enrollments of politically disadvantaged students,297 the public 
schools hardly can afford the public resentment that often attends 
the shutdown of local schools. In short, because of the weaker politi­
cal leverage of educators, there is reason to think that strike activity 
in public education will be counter-productive over the long term.

There is also the possibility that strike-based bargaining will 
perpetuate, if not exacerbate, the current educational inequalities 
among local school districts. Experience with public sector strike ac­
tivity indicates that its impact can vary widely,298 depending in 
part on the balance of political power in local communities. One 
might speculate that the strike will be more productive where the 
employee unit is already relatively advantaged in the political pro­
cess and less productive for weaker employee groups.299 Therefore, 
if statewide educational equality remains a state government goal, 
recognition of the strike right may be undesirable in a decentralized 
system of collective bargaining.

Of course, the evidence we have adduced shows that binding 
arbi oration will itself be no panacea for disparities in instructional 
funding.300 In this respect, both binding arbitration and the right to 
strike carry the strong imprint of local conditions. Nonetheless, the 
fact that arbitration tends to equalize at least one component of the 
salary equation may suggest that arbitration is somewhat less objec-

295. The Gallup survey of public attitudes in 1980 found tha t 52% of the respondents 
opposed recognition of the righ t to strike, a slight increase in opposition from 1975. Gallup, 
The 12th Annual Gallup Poll of Ihe Public’s  Altitudes Toward the Public Schools, Phi D e lta  
Kappan, Sept. 1980, at 33, 40. Our surveys of all state school superintendents and board 
chairmen in Connecticut reveal tha t more than 75% of each group oppose even a lim ited righ t 
to strike, and more than 90% of each group opposed a fu ll righ t to strike.

296. See supra notes 94-109 and accompanying text.
297. See supra notes 102-04 and accompanying text.
298. See supra note 87.
299. The limited evidence on this subject lends support to this theory'. See B. 

Cooper, supra note 44, at 75 (citing a study of public employee strikes where it was concluded 
that “well compensated unions may press for more, whereas lower wage groups may 
not. . .

300. See supra text accompanying notes 244-59.
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tionable than the right to strike.301 Still, the relative advantage is 
small and, as a matter of public policy, one might legitimately ques­
tion whether it is an advantage at all.

B. Maintaining the Salaries and Employment Conditions of
Teachers

The central dilemma for public education today is the same as 
that of earlier decades— how to fund a grand program of compulsory 
education for all. Much has been expected of the schools in post-war 
America, and the price has been considerable. In an era of generally 
rising costs, the schools have been charged with educating a larger ‘ 
body of students, many of whom require more costly forms of in­
struction.302 It is not surprising that teachers' salaries have re­
mained at the bottom of the j rofessional scale or that teaching work 
loads have remained steady. Local government simply has not been 
willing to bear the rather imposing costs of "educational excel­
lence,” for all that phrase entails in a pluralistic society.303

Experience with conventional forms of teacher collective bar­
gaining, we have argued, holds little promise for economic improve­
ment of an order that would fundamentally change the professional 
status of teachers. The potential of teacher bargaining as a tool for 
reform, if any, depends on adoption of alternative bargaining strate­
gies. One such strategy, bindir" arbitration, promises at least rela­
tive improvement in the level of teachers’ salaries. Furthermore, 
there is some indication that binding arbitration may be as effective 
as the strike right in raising salaries, without the public and political 
costs entailed by a shut-down of the schools.304

There are significant limitations, however, to the potential of 
binding arbitration. First, there is reason to believe that arbitration 
systems stabilize over time and that arbitrators exert a conservative 
influence in the system. Arbitration, we have demonstrated, is essen­
tially an accommodative process in which existing bargaining trends 
are duplicated. The marginal effect of arbitration on the overall sys­
tem, therefore, cannot proximate the salary gains that are needed to 
make a qualitative difference in teacher compensation levels. Fur-

301. As demonstrated earlier, binding arb itration does lead to measurable compres­
sion in the range of percentage salary increases— the standardization effect. See supra note
254. I f salary levels were roughly proximate, then weaker bargaining units would either main­
tain parity w ith stronger units, or the decline in parity would at least be somewhat slowed.

302. See generally D. Ravitch, supra note 60, a t 267-32S; Bakalis, American Educa­
tion and the Meaning of Scarcity, P ill D e lta  Kappan, Oct. 1981, a t 102.

303. See Bakalis, supra note 302.
304. See Table 6. sup-a following note 262; see also note S6.
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thermore, arbitration shows little potential to affect those condi­
tions of classroom education with cost implications— like class size, 
teaching loads and teaching duties— since arbitrators refrain from 
awarding changa in those areas.305

An alternative to arbitration is the centralization of the bar­
gaining process, or at least centralization of its of economic compo­
nent. In practice, arbitration achieves some degree of centralization 
because it tends to standardize bargaining outcomes throughout a 
jurisdiction. But arbitration does not affect several important fea­
tures of the bargaining system— salary trends still are established by 
a series of local negotiations, existing salary disparities remain unaf­
fected, and salary funding continues to be provided mainly by local 
taxation. This continued funding obligation of local government has 
proven to be one of arbitration’s most fractious features, as local 
government complains loudly that state arbitrators are dictating lo­
cal budgetary decisions and taxing policy. Therefore, if the state 
wishes to raise the general level of teachers’ salaries, arbitration 
hardly seems the politically legitimate means of doing so.

Centralized salary determination and funding seem the inevita­
ble direction of public education finance, though the change may be 
a gradual one. Already, state government has surpassed local gov­
ernment in the general funding of local schools.306 As the state’s 
funding role increases, the state’s claim to a role in determining sal­
ary levels should also increase. Furthermore, centralized salary pol­
icy would provide a direct means of ensuring greater equality among 
the instructional expenditures of school districts, a goal the states 
have yet to meet.307 If past experience with localized collective bar­
gaining teaches anything, it is that legal variations on the local bar­
gaining process pale next to the influence of local wealth and local 
willingness to tax and spend for education.308 Thus, a greater state

305. See Tabie 7, supra following note 272.
306. In 1979, the state share of revenues fo r public elementary and secondary educa­

tion surpassed the local share for the first time in recent history. The shares of state and local 
government were, respectively, 46% and 45%. See Condition OF Education, supra note 64, 
at 39-40, 56-57.

307. See supra notes 63-64 and accompanying text.
308. Past studies of teachers’ salaries show that "[w jea lth of the community [isj the 

most powerful determ inant of salary.”  A . C ressw ell & M . Murphy, supra note 25, a t 447. 
In an attempt to test these findings, we performed a series of regressions to determine the 
causes of salary levels in Connecticut school districts. Employing a regression model like that 
reported in supra note 237. we found tha t a school d istrict's ab ility to pay explained 70-85% of 
the variance in salaries a t the top of the salary schedule (p < .001), and 30-60% of the vari­
ance at other points on the salary schedule (p < .001). Thus, our results strongly confirm the 
determ inative value of local wealth in instructional funding.
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role in determining and funding instruction costs of education may 
serve objectives of both quality and equality.

It is noteworthy that the governmental response to reformers' 
appeals for higher teacher salaries has occurred primarily at the 
state level.309 State government has already demonstrated the 
greatest power to summon public attention to the needs of educa­
tion and, more importantly, has the means to fund those needs other 
than through the local property tax.310 While none of these efforts 
reveal a legislative intent to exercise full control over the determina­
tion of teaching salaries, the refocusing of attention on centralized 
solutions is itself significant. Growing state involvement should in­
crease the organizational strength of teachers in the political pro­
cess,311 and should defuse the power of localized tax resistance. 
Moreover, the conspicuous role of state government in establishing 
salary policy may weaken the claim that salary determination is 
predominantly a matter of local concern.

Yet, even if centralized salary policy is the final destination of 
public education, one should not exaggerate the implications of that 
development in and of itself. The success of instructional reform de­
pends ultimately on political will. The magnitude of costs of restor­
ing teachers’ salaries to a competitive market position is impos­
ing.312 One would be more sanguine about the possibility of such 
reform if the federal government’s role were increased, and national 
educational goals received a national funding commitment like that 
of public transportation or pupil welfare programs. In the absence of 
a federal commitment, the possibility of reform remains uncertain 
even at the state level.

309. See supra note 2. See also T he N ation Responds, supra note 3, a t 15 ("state 
leadership is one of the hallmarks of this reform effort.").

310. The proportion of state revenues derived from the property tax is quite small. 
See S ta tis tic a l A bstract, supra note 22, a t 2S7. Most states rely, instead, on a diverse group 
of alternative revenue sources like the personal income tax, the corporate income tax and 
general sales taxes. See F. W irt & M . K irst, School P olitics 235 (1982). During the past 
decade, as public resistance to the property tax increased, school financing shifted both to the 
state level and to non-property tax sources. The result has been an increasing role for state 
legislators and the state executive branch in public education. The current centralized efforts 
at educational reform, accordingly, should strengthen the shift in educational control to the 
state lev-1. See generally id. at 207, 216--S. 23-1-36.

311. See supra note 117.
312. See, e.g., Odden, supra note 83, a t 311 (estimates for raising teachers’ salaries to 

a competitive level range from S5 billion to S20 billion nationally), Howe, Education Mores lo 
Center Stage: An Ocerview of Recent Studies, Pm D e lt v Kappan, Nov. 1983, at 167 (estimate 
tor raising teachers’ salaries equals S20 to S30 billion a year nationally).
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C. Preserving Local Control of education

By far, the greatest resistance to teacher collective bargaining 
has come from the advocates of local educational control. Just as 
local control has been a "powerful and persuasive political shibbo­
leth" in the struggle against state efforts to reclaim a leadership role 
in education,313 local control has been a mainstay of opposition to 
recognition of the duty to bargain,314 to expansion of the scope of 
bargaining,315 and to adoption of impasse resolution techniques like 
binding arbitration.316 Some of this opposition— the Wellington 
and Winter critique, for example— has been based on substantive 
fears that economic and educational outcomes might be adversely 
affected by a diminution of local powers.317 A  large measure of the 
opposition, however, has been premised on process values. In partic­
ular, proponents of local control have worked from the premise that 
local school control is a quintessential^ democratic process which is 
effectively under lay control.318 Collective bargaining, conse-

313. F. W irt & M . K irst, supra note 20, a t 114; accord School Finance, supra note 
42, a t 348 ("T he most frequently raised argument against school finance reform is the fear 
tha t i t w ill result in a loss of local control. The concept of local control exasperates reformers, 
who claim that local control is a myth .” ). For an interesting general account of how the rheto­
ric of local control is employed to legitimate the decentralized state structure, see G. C la rk  & 
M . D ear, S ta te  Apparatus; S tru c tu res  and Language o f Legitimacy 157-59 (1984).

314. See, e.g., M . Lieberman, supra note 137, a t 69-92; R. Summers, supra note 41, 
at 1-17; Scott, The Case Against Collective Bargaining in Public Education, 3 G ov't Union 
Rev. 16, 21 (1983). For a recent iteration of Professor Summers’ view, see Summers, Public 
Sector Collective Bargaining Substantially Diminishes Democracy 1 Gov’t  Union Rev. 5,13 
(1980).

315. See, e.g., A . C ressw ell & M. Murphy, supra note 25, at 172-73, 477-78; 
Metzler, The Need fo r Limitations Upon the Scope of Negotiations in Public Education, I, in 
Education and C o llec tive  Bargaining 33,45-51 (A . Cresswell & M . Murphy eds. 1976).

316. See, e.g., M . Lieberman, supra note 137, at 93-95. Challenges to the legality of 
binding arb itra tion statutes have often been based on "home ru le " laws, which constitute a 
legal manifestation of the local control theme. Sec, e.g., The Conn. Ass'n of Brds. of Educ. v.
Shedd, Conn. Supp. (198-1); Dearborn Fire Fighters Union, Local No. 412 v. C ity of
Dearborn, 394 M ich. 229,243,231 N.W . 2d 226,229 (1975); C ity of Amsterdam v. Helsby, 37 
N.Y.2d 19, 332 N.E.2d 290, 371 N.Y.S.2d 404 (1975).

317. See supra notes 71-72 and accompanying text.
318. See, e.g., R. Summers, supra note 41, at 2-3; Metzler, supra note 315, a t 45-51. 

An excerpt from R. Summers, supra note 41, illustrates the popular view. W riting of public 
education in tho pre-bargaining era, Summers observes that:

"democracy probably functioned more robustly [in education] than in any other lo­
cal public benefit ac tiv ity . In nearly all aspects of local educational decision making, 
powerful interest groups did not hold sway. There was usually substantial citizen 
interest and partic ipation in school policy at local levels, and elected officials were by 
law accountable and frequently responsive.

Id. at 2.
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quently, has been forced to defend itself against suspicions that it is, 
above all else, undemocratic.319

The tradition of lay governance in education is almost uniquely 
American;320 even within American government one can think of 
few close analogues. The instrument of lay government, the local 
school board, is usually an elected body which is chosen in non-parti­
san campaigns.321 Though elected to operate the largest and most 
costly public service of local government,322 board members serve 
on a part-time basis, receiv ing neither remuneration323 nor full-time 
staff assistance.324 Moreover, though professional training and cer­
tification are required of those who implement the educational pro­
gram,325 board members themselves usually have no more profes­
sional expertise than the laity they represent.326

Expertise, concededly, is not always a virtue in government. 
Given the important role of public schools in socializing and accul- 
turating children, there is something to be said for the ideology of 
lay governance. Yet, this ideology largely obscures the reality of 
governance. For it is now “widely confirmed”327 by investigation of 
school government processes that local educational policymaking is 
dominated by professional school administrators. Notwithstanding 
a formal structure of lay government, the influence of the laity—  
either directly or through its representatives on the school board— is 
quite limited.

An impressive amount of research in local school government, 
dating back to the 1960’s, ha? led most observers to regard the

319. See authorities cited supra note 314.
320. See H. T ucker & L . Z eigler, supra note 111. a t 19.
321. See id. at 17, 229; Peterson, The Politics of American Education, in Review of 

R esearch in Education 343 (F . Kerlinger & J. Carroll eds. 1974).
322. See supra notes 65-66 and accompanying text.
323. See McDonnell & Pascal, supra note 118, at 40; Peterson, supra note 321, at 351.
324. See e.g., F. W irt & M . K irst, supra note 20, a t 80; Cohen, supra note 6, at 446.
325. See, e.g., Project, supra note 16, at 1378-79.
326. See, e.g., Schools in C onflict, supra note 18, a t 129; F. W irt & M . K irst, 

supra note 20, at 79; Project, supra note 16, a t 1486.
327. Boyd, supra note 111, at 548; accord H . Tucker & L. Z eigler, supra note 111, 

at 229 ( ‘ ‘The superintendent and other professional a Im inistrators consistently dominate the 
lay school board and public, regardless of arena or topic of decisionmaking."); Project, supra 
note 16, at 1486 ( “ The increasing complexity of adm inistrative and policy problems generates 
the a ttitude among elected board members tha t they lack the competence to make poucy 
decisions. The result is deference to an even narrower and less responsible circle of experts who 
frequently believe tha t they alone are capable of making policy. This has had the effect, par­
ticu larly in la.ge cities, of v irtu a lly excluding representatives, let alone parents, from a signifi­
cant role in the educational systems, thus undermining one of the trad itional bases of the 
public school system.").
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school board’s role as one of legitimation.328 In practice, it is profes­
sional school administrators who determine the content anu scope of 
the agenda for school board meetings.329 Board action on this 
agenda almost always results in affirmation of the administration’s 
proposals.330 Moreover, those issues of central concern to educa­
tional policy making— curriculum, student affairs and personnel 
matters— are among the first matters ceded to administrative deter­
mination.331 As a result of this pattern of continual deference to pro­
fessional school administrators, it is said that "the board becomes»
the agent of legitimation that provides a facade of public control, 
while power is really being exercised by administrators.’’332

This view of the school board as a legitimating agent contains, , 
no doubt, some overstatement. There is evidence, for example, that 
school board influence is appreciably stronger on “external’’ issues 
pertaining to the school budget and school facilities.333 Further­
more, there is some evidence that smaller, exurban school districts 
exhibit a higher degree of school board and community involvement 
than is commonly suggested.334 Nonetheless, there is incontrovert­
ible evidence that the prevailing image of school government pro­
cesses bears little resemblance to the normal operation of those 
processes.335

The image of lay control also is dispelled by study of public par­
ticipation in school politics. Actual citizen participation in school 
government affairs may be the lowest of any institution of American 
government.336 Public turnout at both school board elections337

328. See, e.g., L . Z eig ler & M . Jennings, Governing American Schools 250 
(1974); Kerr, The School Board as an Agency of Legitimation, 38 Soc. Educ. 34-59 (1964); 
Peterson, supra note 321, at 351.

329. See, e.g., H . T ucker & L . Zeigler, supra note 111, at 123-25; L . Z eig ler & M . 
Jennings, supra note 328, a t 190.

330. See, e.g., H. T ucker & L . Zeigler, supra note 111, a t 144-45,231; L . Z eig ler & 
M . Jennings, supra note 328, at 14-15.

331. See, e.g., L . Z eig ler & M. Jennings, supra note 328, at 128; Boyd, supra note 
111, a t 567; Wolle tt, supra note 9, at 1018.

332. Peterson, supra note 321, a t 351. See generally W ertlv im , The Myth of Local 
School Control, 102 I n te l le c t  55 (1973).

333. See, e.g., Boyd, supra note 111, at 565-67; Peterson, supra ..ote 321, a t 354.
334. See Boyd, supra note 111, a t 560-61,573. But see Cohen, supra note 6. a t 438-39.
335. Conventional labor law analysis, to our knowledge, has yet to incorporate any of 

the social science Endings discussed above. The de facto autho rity of school administrators has 
been noted, however, by two advocates of teacher collective bargaining. See Kay, The Need for 
Limitation Upon Ihe Scope of Negotiations in Public Education, I I , in Education and C ollec­
tiv e  Bargaining 52,53 (A. C ressw ell & M. Murphy eds. 1976); Wollett, supra nott j  3t 
1018. •• ■ '

336. See H . T ucker & L. Zeigler, supra note 111, a t 229.
337. See Schools in Conflict, supra note 18. at 95 ("One clear point is that there is 

litt le voter turnout fo r board elections, even more indifference than tha t for other government
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and school board meetings338 is surprisingly low. Past attempts to 

encourage public involvement, furthermore, suggest that wide­

spread participation could not be induced "under any imaginable 

system of local control of schools."339 In addition, the public ap­

pears to have little interest in, or views on, issues of educational pol­

icy.340 Like the school boards themselves, citizens confine their in­

terest to external issues affecting local tax burdens and school 

facilities341 — with occasional interest in ideologically-laden issues 

like textbook censorship.342 Matters of educational policy invoke 

the same deference to professionalism that is c o m m o n  a m o n g  school 

board members.343

There is, then, ample evidence that the school boards function 

as “symbolic democracies,”344 and that lay control is often more 

"ritual"345 than substance. This is not to say that local factors have 

no influence on the educational process. Local financing decisions, as

offices."): Reed & M itchell, The Structure of Citizen Participation: Public Decisions for Public 
Schools, in Public Testimony on Public Schools 194-95 (S. Weinstein & D, M itche ll eds. 
1975).

338. According to a 1983 Gallup survey, 8% of the public (including both parents and 
non-parents) attended a local school board meeting in the 1983 school year. See Gallup, The 
15th Annual Gallup Poll of the Public’s Attitudes Toward the Public Schools, Pm  D e lta  
Kappan, Sept. 1983, a t 43.

339. G. Lanoue & B. Smith, The P o litics o f School D ecen tra liza tion  229 
(1973). The pattern of public indifference appears also to extend to the collective bargaining 
process, notwithstanding claims tha t the public has been invo luntarily excluded from tha t 
process. The Rand study of teacher bargaining found, fo r example, tha t the public had de­
clined to participate even when actively solicited. Thus, the Rand researchers concluded tha t 
advocates of community involvement lead a “ phantom army.”  L . M cD onnell & A. Pascal, 
supra note 47, at 43-14; accord Doherty, supra note 21, a t 546: Perry, supra note 41, a t 3, 5.

340. See, e.g., H. Tucker & L , Zeigler, supra note 111, a t 231-32; Schools in Con­
f lic t, supra note 18, at 130-31; Cohen, supra note 6, a t 442.

341. See, e.g., Boyd, supra note 111, a t 566-67; Peterson, supra note 321, a t 354. See 
also Belasco, A lu tto & Glassman, A Case Study of Community and Teacher Expectations Con­
cerning the Authority Structure of School Systems, 4 Educ. & Urb. Soc’y 85,90-93 (1971) (sur­
vey data showing tha t the community expects greatest lay control over budget, facilities and 
salaries).

342. Based on a survey of citizens, officials and local civic leaders, one researcher con-, 
eluded that:

[they had) no particular interest in curriculum, text books, subversive activities, per­
sonalities, athletics, race relations. . . . This suggests tha t these areas provide a res­
ervoir for what we have called episodic issues— issues which emerge under unusual or 
special conditions and shortly subside. Thus, i t is not textbooks which cause concern, 
bu t a particular textbook under a special set of circumstances.

R. Martin, Government and the Suburban School 55 (1962).
343. See, e.g., Boyd, supra note 111, at 566-67. Surveys of community attitudes ind i­

cate tha t most parents believe school personnel should control issues of instructional policy. 
See Belasco, A lu tto & Glassman, supra note 341, at 93.

344. H. T ucker &. L. Zeigler, supra note 111, at 13.
315. Cohen, supra note 6, at 438.
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we have demonstrated, have significant impact on the quality of 

public education.346 Furthermore, local parties still have a pivotal 

role in educational policy making and implementation, even if those 

parties are unelected professionals.347 Thus, “local control” m a y  

have operational meaning even if “lay control” does not.

Advocates of collective bargaining in the schools should be re­

lieved, however, of their historical burden of proving its com- 

patability with democracy. If contemporary school politics are ab­

normally undemocratic, the loss is attributable to causes other than 

collective bargaining. Thus, the question put by teacher bargaining 

is not whether the public or the professionals shall determine educa­

tional policy; it is whether an already pervasive professional influ­

ence in the public schools should be distributed differently. The lat­

ter question, as w e  shall suggest in the following section, is 

eminently debatable. But it is an altogether different question from 

the one that has preoccupied labor critics in the past.

D. Collective Bargaining and the Educational Program

Most critical attention in recent years has disregarded the pos­

sibility that teacher bargaining might have salutary effects for the 

schools. At least until the release of reform reports in 1983, concern 

over teacher compensation and working conditions was drowned out 

by more vocal concern over local tax burdens and the diminution of 

local control.343 The premise of critics usually has been that bar­

gaining effects, whatever they are, are negative.349

While teacher unionism is certainly not an unalloyed good, its 

relationship to the educational program is far more complex, and far 

more ambiguous, than is often suggested. T h e  fact that teachers’ 

unions continually press for higher salaries and reduced work loads, 

for example, undoubtedly shows a measure of professional self-inter­

est. But self-interest does not obviate the realities of the labor m a r­

ket or the exigencies of teaching performance; an examination of 

these factors suggests that professional and educational goals m a y  

sometimes be closely related.330 Furthermore, the self-interest of 

school government and local taxpayers has its part, too, in the prob-

346. See supra text accompanying notes 94-109.
347. See infra notes 354, 359-60 and accompanying text.
348. See, e.g., authorities cited supra note 314. Sec generally R. Summers, supra 

note 41.
349. For a recent example of one genre of this type of critic ism of teacher bargaining 

see Baird, Teacher Unions, Educaliom l Quality, and a Free M arket Remedy, 5 Gov’t  Union 
Rev. 3:12(1984).

350. See supra notes 11, 196-99 and accompanying text.
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lems of public education. As one advocate of reform has observed, 

*‘[t]here is a disturbing duplicity in a society that fails to create the 

conditions that would foster teacher competence and then c o m­

plains of incompetent teachers.”351

Perhaps the strongest case to be made against teacher collective 

bargaining concerns its effect on the processes of school administra­

tion. Like other legislative programs in the schools, statutory bar­

gaining contributes to a process of administration by rules352 —  

rules, moreover, that are formulated at the school district level 

rather than at the school site where they must be applied.353 Critics 

rightly apprehend that such rules m a y  compromise the leadership 

role of school administrators, a role that has proven important in 

successful schools.354 A n d  while the evidence of such impact is 

neither consistent nor unequivocal, there is little reason to doubt 

that bargaining has affected tho processes of school administration, 

and that sometimes the effect has been detrimental to the 

schools.355

Yet, if collective bargaining is less than ideal as a method of 

ordering school labor relations, it must be compared to what it has 

replaced. School administration in the pre-bargaining era was char­

acterized by broad, unilateral control over the teaching staff.356 In 

an earlier period, unrestricted administrative discretion seemed no 

more objectionable than the schools’ economic dependence on a fe-

351. Carnegie R eport, supra note 2, at 161.
352. Sec Yudof, supra note 100, a t 897, 904. See generally B. Wise, L egislated  

Learning 103-06 (1980).
353. Collective bargaining agreements are, w ith the exception of a statewide agree­

ment in Hawaii, negotiated a t the school d is tric t level. See supra note 17. In 1980, there were 
15,912 public school districts. See D icest o f Education S tatistics, supra note 17, a t 59. By 
comparison, there were more than 86,000 public schools during school year 1976-77, the most 
recent year of reference. See id. at 65.

354. See, e.g., Carnegie R eport, supra note 2, a t 219-29; Wellisch, MacQueen, 
Carriere S'. Duck. School Management and Organization in Successful Schools, 51 Soc. OP Educ. 
211 (1978).

355 The empirical evidence on collective bargaining’s effect on school adm inistration 
is reviev/ed in Nicholson Sc Nasstrom, The Impact of Collective Negotiations on Principals, 58 
N a t’l  Ass'n o f Secondary School P rincipals B u lle tin  100 (Oct. 1974). The authors 
conclude:

[t)he variety of results from these studies strongly suggest considerable care in dis­
cussing implications. Nevertheless, i t would appear tha t principals w ill find their 
decision-making role affected in the future by professional negotiations. The role is 
not destroyed, however, it w ill simply require that principals understand how to 
share decision-making power while exercising it.

Id. at 106. See also Johnson, Teacher Unions in Schools: Authority and Accommodation, 53 
Harv. Educ. Rev. 309 (1983).

356. See supra note 133,



male labor supply debarred from more lucrative careers.357 These 

conditions would eventually lead, however, to the widespread 

unionization, as teachers exerted collective strength to win greater 

professional recognition and a greater participatory role in school 

processes. The very fact that, in 1980, one-half of all teachers’ union 

members worked in rural or small towns, and two-thirds described 

themselves as politically “conservative,”358 is testimony to the 

broad appeal of the teachers’ labor movement.

There is also a strong educational claim for teacher participa­

tion in school government, and this claim is no less compelling than 

the need for educational leadership. Effective schools will be 

founded on effective teaching.359 It is the teaching staff, after all, 

that must implement the intangible program called “educational 

policy.” A n d  as past experience makes clear, neither legislative ini­

tiatives nor managerial directives can succeed unless there is willing 

and intelligent participation by the teaching staff.360 The law m a y  

attempt to preserve educational policy making as the special respon­

sibility of management,361 but the realities of the educational pro­

cess say it cannot.

The structure of district-wide collective bargaining, of course, 

hardly seems the best mechanism for ensuring fluid and responsive 

school administration at the school site. It is the nature of collective

357. See, e.g., Grant, The Teacher's Predicament, 84 Teachers C. Rec. 593 (1983) 
("T he drainage out of teaching has been the result of a varie ty of factors, not least of which is 
the success of the feminist movement in lift in g the professional horizons fo r women who in 
earlier eras would not have looked beyond the helping p- ofessions of teaching, nursing, and 
social work. This was especially true of talented women who entered elite colleges; twenty 
years ago four times as many Smith College graduates went in to teaching as in to business—  
today the reverse is true.’ ’ ) accord A. C ressw ell & M . M urphy, supra note 25, at 62-63; D. 
Ravitch, supra note 60, a t 323.

358. See S tatus , supra note 27, a t 16,19.
359. See, e.g., Mumane, supra note 178, at 26-27. See also Carnegie R eport, supra 

note 2, at 154-85.
360. See, e.g., Mumane, supra note 178, a t 26 ( "A  necessary condition fo r effective 

teaching may be tha t teachers adapt instructional strategies and curricula to the ir own skills 
and personalities, and to the skills, backgrounds, and personalities of their students. In this 
view of teaching and learning, the technical characteristics of instructional strategies and cur­
ricula are not, by themselves, the critica l components. Instead, what matters is the extent to 
which teachers are w illing and able to adapt the curricula and instructional strategy to their 
needs and to the needs of the ir students."); McDonnell & Pascal, supra note 118, a t 44 (con­
cerning the importance ot teacher partic ipation to the success of federally-funded programs). 
See also Johnson, supra note 355, a t 319-20 (concerning the interdependence of teachers 3nd 
adm inistrators). Significantly, those empirical studies tha t find a correlation between school 
effectiveness and adm inistrative leadership also find tha t successful administrators are highly 
involved w ith classroom teachers in the coordination and implementation of the instructional 
program. See Wellisch, MacQueen, Carriere, & Duck, supra note 354, at 216-17, 219.

361. Sec supra note 121 and accompanying text.
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bargaining agreements to substitute rule and formality for trust and 

informality.362 This seems especially so in public education, where 

the evolution from unilateral school government has occurred under 

the watchful eye of school critics, and where the political legitimacy 

of the teacher labor movement has never been fully accepted.363 

Moreover, the zeal with which accountability measures have been 

forced on the schools has predictably led educators to seek contrac­

tual declaration of their rights and their defenses.364

In the final analysis, the contribution of collective bargaining to 

school personnel relations m a y  come not from its generation of rules, 

but from its expansion of the non-contractual role of teachers in 

school policy making.365 Even more encouraging is evidence that 

strong educational leadership can coexist with collective bargaining 

if teachers and administrators are willing to accept their mutual 

roles.366 This suggests that it is often the c uality of a school’s per­

sonnel, and the culture they generate, that determine the success of' 

school labor relations. As one commentator has observed:

Those who predicted that teacher unionism would transform the 
schools into hostile, vigid institutions expected that teachers would pur- 

. sue their self-interests narrowly, that they would aggressively enforce 
the contract provisions negotiated on their behalf, and that traditional 
educational values— flexibility, responsiveness, cooperation— would be 
abandoned for conformity, confrontation, and formality. Such commen­
tators discounted the reciprocal school setting, the interdependence of 
teachers, and the day-to-day realities of school work.

362. See Yudof, supra note 100, a t 892-93.
363. See authorities cited supra note 314:
364. On the proliferation of state accountability legislation, see D . R a v itc .i, supra 

note 60, a t 315-16. See also Cohen, supra note 6, at 445 (" In  re a lity . . . public schools have 
suffered from an excess of accountability most of their history. . . . Public-school profe sion- 
als have only recently begun to atta in the power tha t enables them to deal w ith local commu­
nities and special interests w ith some degree of autonomy, but they are s till held more ac­
countable to the community than are members of any other profession.” ). For a discussion of 
the effects on personnel of accountability practices like merit pay and merit staff reductions, 
see supra notes 164-65,178 and accompanying text.

365. There is, in fact, evidence to suggest tha t an informal partic ipatory role for 
teachers has evolved in mature bargaining relationships. Sec, e.g., Perry, supra note 41, a t 15- 
16. Perry, we should note, does not conclude whether the effects of expanded teacher partici­
pation are beneficial for the schools. See id. at 17. There is, however, a disappointing lack of 
evidence of any consistent increase in teacher participation in unionized school districts. See 
supra note 146. This suggests tha t the development of informal participatory mechanisms 
may depend on the nature of personnel relations in individual school districts.

366. See, e.g., L. M cD onnell & A. Pascal, supra note 47, a t 81-S2; Johnson, supra 
note 355, a t 325-26; Williams, The Impact of Collective Bargaining on the Principal: What Do 
We Know?, 11 Educ. & Urban Soc'y 168,178 (1979).



1668 W I S C O N S I N  L A W  R E V I E W

Teachers in this study did not want to run the schools, but they 
were prepared to support a principal who demonstrated that their 
schools could be run well. For most teachers, being p; -t of a good school 
took precedence over union membership or close enforcement of the con­
tract.367

As is the case v'ith educational finance, then, school labor rela­

tions m a y  be little affected by legislated labor policy. Collective bar­

gaining usually will not interfere with schools that work well, and 

collective bargaining seldom will rehabilitate schools that are run 

poorly. The task of labor law, therefore, is to cultivate an environ­

ment ir. which the better potential of educators and administrators 

can develop. For this reason, the legislatures should act cautiously 

in imposing unproven reform measures, like merit pay, on the 

schools. Though such measures m a y  seem the needed antidote for an 

untoward union influence, their greatest potential m a y  be to under­

mine the collegial working relationship that is a prerequisite to effec­

tive schools.368

Needed is some equilibrium between the rightful influence of 

professional educators and the imperative that the schools be m a n­

aged. Collective bargaining m a y  be an imperfect means of reaching 

that equilibrium, but it holds greater promise than the managerial 

traditions it replaces. Teacher collective bargaining is, after all, a 

relatively young institution, which has carried a heavy burden of 

past custom during its early years. As the realm of possibilities is 

reimagined, there is reason to hope that labor relations can evolve in 

a direction that will accommodate both professional and public 

interests.

V. C o n c l u s i o n

The problems of contemporary educational reform are also 

largely the problems of school labor relations. Most prominent 

a m o n g  these is the schools’ incessant need for greater financial sup­

port, particularly in funding the costs of instruction. Experience 

with educational collective bargaining demonstrates that the teach­

ers’ unions, far from having “disproportionate power” as claimed by 

Professors Wellington and Winter, m a y  be at a disadvantage in the

367. Johnson, supra note 355, at 326. See also Vaughn, Public Sector Bargaining Is­
sues in the 19S0's: A Neutral View, 33 N .Y .U . Conf. on L abor 317,323 (1980) (“ There is now 
a growing body of empirical evidence emerging confirming what most professional industria l 
relations experts have always known— tha t the nature of the labor-management relationship 
in an organization can have significant positive or negative effects on productiv ity, depending 
on the quality of the relationship.” ).

368. See Johnson, supra note 166, a t 1S3-85.
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local political process. Nor is this disadvantage one that can be rem­

edied legislatively by recognition of teachers’ right to strike or arbi­

trate. This financial dilemma seems to inhere in the current localized 

processes for funding teachers' salaries, and the dilemma is exacer­

bated in poorer school districts. This suggests that, if reform of 

teacher compensation is to come, it must originate at higher levels of 

government where there is both the political will and the economic 

means to pay for it.

Experience with teacher labor relations is less suggestive of 

strategies for reforming the non-compensatory aspects of public ed- 

t ucation. Clearly, the schools must avoid the excesses of either an 
arbitrary school administration or a workplace regimented by con­

tractual rules. Yet, while there is agreement on this in the abstract, 

practical proposals are lacking. The history of labor relations m a y  

also reveal the dominant influence of custom, personality and pro­

fessional identity in the schools, and the futility of legislative re­

forms— like merit pay— that ignore the school culture. One suspects, 

however, that the sociologically informed labor policies will ulti­

mately yield to public opinion, given the public’s irrepressible fancy 

that it can— and does— run the schools.

Whatever the progress of educational reform, the public schools 

must addrt the problem of dispute resolution. Indeed, if signifi­

cant reform is not forthcoming, dispute resolution m a y  become the 

predominant issue in school labor relations. Both our research and 

the research of others indicate that there is a solution to work stop­

page— binding arbitration. Yet, having discarded the c o m m o n  law 

notion that teachers’ strikes are malum in se, one must ask further 
whether the remedy is less appeal’ .g than the malady.

Present evidence suggests that local government will pay a 

moderate economic cost under binding arbitration. Whether that 

cost is an enduring one remains to be seen. Local school government 

will not, however, surrender m a n y  of its important managerial pre­

rogatives to arbitrators (excepting some fiscal control); arbitrators 

are a conservative lot, by and large, and arbitration schemes provide 

disincentives for those w n o  would view the process as a progressive 

or innovative one. Thus, arbitrators, like the parties themselves, 

•concede and compromise so far as compelled to by their 

environment.

There remains the question: Is binding arbitration a politically 

legitimate process? The answer is indisputably "yes”, insofar as 

both teachers and school government show an overwhelming will­

ingness to abide by the outcome of arbitration. Furthermore, one 

cannot fully ciedit the argument that arbitration threatens local
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control, since public education is a state responsibility, just as one 

cannot give credence to those w h o  find arbitration a threat to “free” 

collective bargaining— free bargaining was never a feature of a sys­

tem that denied teachers the right to strike.

Still, one is left with a niggling doubt that binding arbitration 

m a y  mask the political timidity of state government, and that it 

m a y  offer merely an easy peace. Binding arbitration is a tentative 

step toward centralized educational governance, but one under 

which the state can control neither the costs nor the direction of edu­

cational decision-making. It is just such diffusion and delegation of 

responsibility that has brought our educr.tional system to its present 

sorry state.



C o n f e r r i n g  S t r i k e  R i g h t s  b y  S t a t u t e :  

E x p e r i e n c e  O u t s i d e  C a l i f o r n i a

by

B. V. H. Schneider*

In view of the changing status o f the strike in California's pubiic 
sector, readers may be interested in an up-to-date review of how the 
strike question has been handled in other states. The following article 
briefly describes the current standing of the strike in California, sum­
marizes the principal criticisms of the state Supreme Court’s controver­
sial County Satiitalion decision and then discusses how those states that 
have conferred strike rights by stature have handled the matter.

The compilation of other states' strike laws shows that, although 
California's new standard for determining whether a strike is legal or 
illegal was created by different means, the standard itself and the 
suggested safeguards of the public interest set forth in the court’s 
decision do not vary greatly from those contained in the statutes of 
most other states. T he orimary difference lies in the statutory proce­
dures provided elsewhere to encourage dispute resolution short of a 
strike.

Status of the Strike i~ California
Local government. In May 1985, in a case arising under the Meyers- 

Millas-Brown Act (MMBA), the state Supreme Court broke with long­
standing precedent both in this state and throughout the United States 
by ruling that "[T]he following standard may properly guide courts in 
the resolution of future d isputes. . .: strikes by public employees are
not unlawful at common law unless or until it is clearly demonstrated 
that such a strike creates a substantial and imminent threat to the health 
or safety of the public."1

How is this standard to be applied? After noting that the presum p­
tion of essentiality of most governmental service is questionable at best 
and that it is the nature of the service provided which determines its

‘ Dr. Schneider is Director ojthe California Public Employee Relations Program and Editor of 
its CPER magazine.

Note: This article is reprinted from CPER. No. 74, September 1987. © by The Regents 
o f the University o f California, Berkeley.

1 County Sanitation Dist. S'o. 2 v. Los Angeles Co. Employees .Assn., 38 Cal. 3d 564,
119 LRRM 2433; see CPER No. 65X (June 1985). pp. 1-3 and appendix, and No. 65 
(July 1985). pp. 2-16.
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essentiality and the impact o f its disruption on the public welfare, the 
court went on to “ recognize that there are certain "essential’ public 
services, the disruption o f which would seriously threaten the public 
health or safety," The court cautioned "that the right o f public employ­
ees to strike is by no means unlim ited." Strikes o f fire fighters have 
already been prohibited by statute. The legislature "may conclude that 
other categories o f public employees" should he prohibited from strik­
ing. Meanwhile, “ the courts must proceed on a case-by-case basis" to 
apply the enunciated standard, perhaps guided by "existing statutory 
standards" in other slates where employees have “a limited right to 
strike” and where injunctive relief is available to prevent strikes which 
threaten public health o r safety.2

O f course, the practical impact o{ County Sanitation could prove to 
be no greater than an acknowledgement o f the existing state o f affairs 
in local government. In the vacuum created by .he absence o f an 
administering agency to interpret the M MBA, or even mandatory 
impasse procedures, local government strikes have occurred, some­
times injunctions have been sought, and sometimes restraining orders 
have been granted, occasionally because o f a demonstrated threat to 
public health or safety. While the court's departure from common law 
may have been dramatic, it is unclear what— if  anything—will change.

Public schools. Under the Educational Employment Relations Act 
(EERA), we see a d ifferent situation—an administrative agency, the 
state Public Employment Relations Board (PERB), which has been 
wrestling for years with the problem o f how to deal with strikes when 
the statute arguably neither grants nor prohibits the right to strike and 
the impasse procedure terminates in fact-finding. (The court in County 
Sanitation made it clear that it was not deciding the strike question 
under any statute other than MMBA. The application o f the decision to 
statutes under PERB’s jurisdiction remains unresolved.)

A significant series o f PERB and court decisions interpreting 
EERA culminated in Modesto, PERB Dec. 291 (1983), in which the 
board came to two firm  conclusions: (1) strikes occurring before com­
pletion o f the statutory impasse procedures were perse unfair practices 
and therefore enjoinable and (2) anv strike provoked by an employer’s 
bad faith conduct was protected by the act.3 However, the legality o f a 
strike after completion o f the impasse procedures (where no employer 
provocation could be found) was not dealt with directly by the board 
until last year. In the Oakland Unified School District strike o f 1986, 
PERB refused to enjoin a post-impasse strike but did not issue a written 
decision explaining its rationale."4

- Id.. 119 LRRM 2441,2443.
CPER No. 56 (March 1983). pp. 2-10.

■» See CPER No. 6S (March 1986), pp. 14-49.
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This year, in Compton USD, Ord. IR-50, however, the board did 
seek an injunction in a post-impasse strike and issued a written decision 
which moved sharply away from its previous positions. In a 2-1 hold­
ing, the hoard specifically overruled its earlier finding in Modesto that at 
least some strikes are protected (by virtue o f employer provocation) 
and, in the facts o f the case before it, held that the strike was unlawful 
because o f the damage done to the educational process.5 At present, it 
seems that the board has decided that no strike is “ protected" by EERA. 
Whether some or all strikes are actually prohibited—that is, are per se 
unfa ir practices— is less clear and probably subject to additional inter­
pretation by the board in the future.

Therefore, at the two levels o f government where nearly all strikes 
occur— local government and public schools— we find a mixed picture. 
Under the MMBA, the strike is legal, but no state agency or statutory 
guidelines exist to regulate dispute resolution processes. Both agency 
and guidelines are present under EERA, but there has not been a clear 
decision on the circumstances in which the strike can be a legitimate 
step in the process.6

Criticism  o f County Sanitation
Most criticism o f County Sanitation, starting with justice Lucas’s 

dissent to the decision, has centered on the comparative advantages o f a 
legislative, rather than judicial, solution to the strike problem.

Justice Lucas, in his dissent, touched on most o f the objections later 
heard from other analysts:

The decision to allow public employee strikes requires a deli­
cate and complex balancing process best undertaken by the 
Legislature, which may formulate a comprehensive regulato­
ry scheme designed to avoid the disruption and chaos which 
invariably follow a cessation or in terruption o f governmental 
services. The majority’s own proposal, to withhold the strike 
weapon only where "tru ly essential" services are involved . . . 
and a "substantial and imminent threat” is posed will afford 
little guidance to our trial courts who must, on a "case-by-case" 
basis. . . decide such issues. In the absence o f an administra­
tive agency . . . presumably all strike-related issues will go to

•

5 See CPER No. 72X. pp. 1-5.
n O f course. California's public sector bargaining scheme provides separate stat­

utes fo r state employees (State Emplover-Emplovee Relations Act) and higher educa­
tion (H igher Education Emplover-Emplovee Relations Act). Both are under PERB 
jurisdic tion and presumably arc subject to the sam- interpretation o f the strike 
question, although the paucity o f strikes in those sectors has provided no opportun i­
ty fo r the board to address the issue. Labor relations o f transit districts are governed 
bv each district's enabling statute. Most o f the latter laws hasc been found to grant the 
righ t to strike based on language giving employee organizations the right to partici­
pate in "concerted activities" or to engage in "collective bargaining."

I--------------------- 1



the courts in the first instance, but the courts arc poor forums 
for the resolution o f such issues. O f the few states that permit 
strikes by public employees, virtually all do so by comprehen­
sive statutory provisions. In contrast, the majority’s new Cali­
fornia rule is hopelessly undefined and unstructured.7

The comments o f recent law review articles prim arily express (1) 
indignation at the court’s "usurpation’’ o f the legislature’s role and (2) 
dissatisfaction with a system which allows strikes but fails to set clear 
guidelines for identifying "unlaw ful" strikes and fails to provide im­
passe resolution procedures.

For example, in the first category, the focus o f attention has been 
on thc judicial nature o f the action and its infringement on the political 
role o f the legislature:

"The California Supreme Court failed to recognize judicial 
limitations when it embarked upon this policy analysis, an 
analysis that all other jurisdictions have reserved fo r the legis­
lature.’’8

“The legislature necessarily had a purpose in expressly deny­
ing public employees the protections afforded private em­
ployees. . . .  In reaching the opposite conclusion . . . .  the 
court not only intruded upon determinations best left to the 
legislature, but also unnecessarily reconsidered a decision the 
legislature had already made. In doing so, the court mis­
construed statutory provisions. . . ."9

“ . . . [T]he California Supreme Court has obliterated any 
conceptual distinction between private sector and public sec­
tor impasse resolution. The consequence o f doing so is to 
trivialize the influence o f the citizen in public sector labor 
relations. When the right to strike is granted statutorily, the 
citizen is at least permitted a voice in desig. ing the system, and 
that voice presumably assures that the interest o f the citizen 
has been adequately protected. The California common law 
rule avoids even that degree o f electoral power.’’ 10

n the other hand, one writer sees the decision as likely to start a 
trend among state courts:

7 See fin. I. supra. 119 LRRM 2-157, 2-158.
8 Note, “California Public Employees Granted Right to Strike W ithout Legislative 

Authorization." Washington University Law Quarterly 64 (W inter 1986), 269.
9 G. Murrav Snow, “County Sanitation District No 2 v. Los Angeles Counts Employ­

ees Association, Local 600: A Study in Judicial Legislation." Brigham Young Unwer- 
sip, Law Review (W inter 1986), p. 206.
10 Raymond L. Hogler, “ The Common Law ol Public Employee Strikes: A New Rule 

in California." Labor Law /ounuil. 37 (February 19861, 102-103.



The common-law rule . . . provided for a wholesale denial of 
the freedom o f public employees to withhold their labor. Such 
denial is justified only where it has clearly been established 
that the public welfare is threatened. By g ran ting . . .  a limited 
right to strike, the . . . Court produced a decision worthy of 
consideration by courts currently advocating the abrogation 
o f the common-law rule. A number o f courts are likely to 
follow the precedent set by this court.11

The second category o f reaction covers (1) what critics see as a 
failure o f the court to expand on what m ight constitute a “ substantial 
and imminent threat to the health and safety o f the public," that is, 
what that should mean in a practical context beyond the more obvious 
cases, such as police and fire fighters, (2) the need for impasse resolu­
tion procedures and (3) the lack o f uniform ity that may result as a 
number o f lower courts, with no particular expertise in labor relations, 
seek to administer the law in a variety o f different iact situations. Some 
examples are:

“The opinion o f the court in County Sanitation stated that 
'essential' public employeescould be prohibited from striking. 
However, the court did not state at what point the determina­
tion o f essentiality is to be made. The statutes o f other states 
. . . provide im portant guidance on how to deal with the 
problems which w ill soon face the California legislature . . .
By providing mandatory special impasse procedures such as 
arbitration, mediation, and fact-finding, the California Legis­
lature can assure that crippling public employee strikes will 
only occur as a last resort."1-

“ Public employees [in  Pennsylvania] are granted a right to 
strike, but that right is delimited by various procedural re­
quirements designed to inure reasoned, mature deliberation 
in the negotiations process. In contrast [the California rule] 
provides for no impasse techniques . . . nor are there any 
specified periods during which a strike may not occur."11’

"A court is not the governmental body that determines the 
functions in which government should engage. Therefore, 
courts should not determine which governmental functions 
are essential. While some governmental functions are clearly

11 Lori E. Shaw. "L ib o r Law: The California Supreme Court Confers a Limited Right 
to Strike L'pon Public Employees Through Judicial Fiat," University nf Dayton Law 
Rr.nrw. I I (W inter 1986), 436.
‘ -G regory Thomas Fain, "Local Public Employees Right to Strike A fter County 

Sanitation District v. Los Angeles Countv Employees Association," Pacific Law Jo ur­
nal. 17 (Januan 1986). 531-552.
|J Hogler. sufrra, p. 101.



not essential, a bright line for drawing such distinctions does 
not exist. Spates have the right to determine whether certain 
public employees may strike or whether because o f the im por­
tance o f their function they may not. However, such determ i­
nations should be made by the legislature, which is better 
equipped to draw such important distinctions."1-1

“ Although good reason may exist for perm itting public em­
ployee strikes, the legislature is in the best position to weigh 
the competing interests o f public sector employees and their 
employers in determ ining when a strike is permissible."11'

" I t  is quite probable . . . that the California legislature would 
have implemented certain procedural requirements [which 
are] not only advantageous ’.o the parties involved in a dispute 
and to the court which must resolve such a dispute, but . . . 
also beneficial to the genera, public. . . .Such measures allevi­
ate confusion regarding the appropriate action to be taken to 
prevent or halt a strike, delineate who is responsible fo r taking 
such action, and establish when such action should occur."16

The consensus o f these critics could perhaps be summarized as, I f  
there is to be a righ t to strike, it should be granted by the legislature 
and, i f  there are to be limitations on the right, explicit procedures 
should exist to guide the parties and protect the public interest. Two o f 
the authors point out that some states with a statutory strike right 
provide no more guidance than County Sanitation, but both authors 
emphasize that there is public input im plicit in legislation and that a 
legislature has the capacity to reevaluate its standards on a continuing 
basis.17

Background: The Strike R ight Elsewhere

California is the first state to overturn the common law doctrine 
that there is no righ t to strike for public employees absent a legislative 
grant o f the right. It  is also the only state with a comprehensive 
statutory system, such as EERA, where the status o f the strike is unclear 
and the administering agency has been left to develop a case law on the 
subject.

What has happened in other states? Since the late sixties, 10 states 
have granted legislatively the right to strike to certain groups o f public 
employees— Alaska, Hawaii, Illino is, Minnesota. Montana, Ohio,

H Snow, supra, pp. 211-212.
15 Note, supra, pp. 269-270.
16 Shaw, supra, pp. 430-431.
17 See Note, supra, p. 269, ftn. f>2, and Shaw, supra, pp. 429— 131.
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Oregon, Pennsylvania, Vermont and Wisconsin.18 Mow did this come 
about?

In the mid-sixties, the most advanced thinking on the whole issue 
o f  public sector employment relations came from New York State's 
Taylor Commission, which had been convened to study the feasibility 
o f a law for that state. Its terms o f reference emphasized two policy 
goals: “ protecting the public against the disruption o f vital public 
services, while at the same time protecting the rights o f public employ­
ees."10 In its final report, the committee argued against conferring the 
right to strike and articulated the tradeoff which has characterized most 
public sector legislation up to the present time: “ It is elementary justice 
to assure public employees who are stopped from using the strike, that 
they have the right to negotiate collectively.” ao The upshot for New 
York State was recommendations for procedures based loosely on the 
private sector model, but adapted to public sector differences— notably 
the substitution o f mediation and fact-finding for the right to strike, 
coupled with penalties for violations o f the strike ban.

By 1967, legislation in 21 states allowed par ticipation o f some 
public employees through collective bargaining in the determination 
o f their pay and conditions o f employment, while the strike remained 
unauthorized as incompatible with the nature o f the government em­
ployer. Modified bargaining systems were intended to make the strike 
unnecessary, and mediation/fact-finding procedures were expected to 
evolve into an acceptable substitute.

When the Taylor Commission first contended that the strike was 
inappropriate in the public sector, it based its view on two points. First, 
the strike is incompatible with the orderly functioning o f our demo­
cratic form o f representative government, in which political forces, 
rather than economic power, shape governmental decisions. Second, 
while admitting that some public employees may provide unique but 
not "essential" services, and others are engaged in work identical to that 
performed in the private sector, it concluded that “a differentiation 
between essential and nonessential governmental services would be the 
subject o f such intense and never-ending controversy as to be adminis­
tratively impossible."21 It also dispensed with compulsory arbitration as 
an option: "There is serious doubt whether it would be legal because o f 
the obligation o f the designated executive heads o f government depart­
ments or agencies not to delegate certain fiscal and other duties.

18 On the other hand, 38 states have statutes which proh ib it strikes by all o r some 
public employees. A t least 22 states have litigated the strike issue and found that no 
righ t exists in common law absent a statutory grant.
19 New York Governor's Committee (Taylor) on Public Lmployce Relations. Final 

Report (March 31, 1966), p. 9.
20 Id., p. 20.
*1 Id., pp. 18-19.
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Moreover, it is our opinion tluu such a course would he detrimental to 
the cause o f developing effective collective negotiations."22

T lie  Taylor Commission's views were widely shared. W riting in 
1967, Andrew W.J. Thomson observed that no legislature “ has yet 
permitted its employees to strike, arid public opinion seems to indicate 
that such a development is not likely in the foreseeable future. The 
furthest that any legislative body has gone is to prohib it specifically only 
strikes which endanger the health, safety or welfare o f the public as in 
Vermont. . . . "23 A similar view was put forward a year later by Ida 
Klaus who saw goveinment as unyielding on the strike, in part because 
o f the unwillingness o f the public to accept any action that would 
sanction strikes by public employees.24 As had the Taylor Commission, 
both writers emphasized the d ifficu lty o f distinguishing between essen­
tial and nonessential services.

Pennsylvania was the first state to take a radically d ifferent line, 
moving directly from a 1947 no-strike statute to compulsory tripartite 
arbitration for police and fire fighters in 1968, and then to a compre­
hensive law and circumscribed right to strike for other public employ­
ees in 1970. The commission that recommended this particular ap­
proach took a decidedly d ifferent view o f the matter: "Twenty years o f 
experience [under a no-strike law] has taught us that such a policy is 
unreasonable and unenforceable, particularly when coupled with inef­
fective or nonexistent collective bargaining. It  is based upon a philoso­
phy that one may not strike against the sovereign. But today’s sovereign 
is engaged not only in government but in a great variety o f other 
activities. The consequences o f a strike by a policeman are very d iffe r­
ent from those o f a gardener in a public park."25

“ Essentiality" as an insurmountable barrier to the right to strike 
was dismissed by the Pennsylvania Commission: “The collective bar­
gaining process will be strengthened i f  this qualified right to strike is 
recognized. It w ill be some curb on the possible intransigence o f an 
employer; and the limitations on the right to strike will serve notice on 
the employee that there are limits to the hardships that he can im­
pose. . . . Strikes can only be effective so long as they have public 
support. . . . We can look upon the lim ited and carefully defined right 
to strike as a safety valve that will in fact prevent strikes."20

« Id., p. 46.
23 Sink/s and Strike Penalties in Public Employment (Ithaca: New York State 

School of Industrial and Labor Relations. Cornell Univ., 1967), p. 8 .
24 "A Look Ahead," in Labor-Management Relations in the Public Service, Pt. 6  

(Honolulu: Industrial Relations Center, Univ. of Hawaii. September 1968), pp. 775-776.
25 Governor's Commission to Revise the Public Employee Law of Pennsylvania, 

Report and Recommendations (June 1968), p. 7.
26 Id., pp. 13-14. Hawaii took the same step in 1970 and for roughly the same 

reasons.
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Given the historical aversion to the strike in the public sector, one 
o f the most interesting developments in employment relations has 
been the statutory granting o f this right. The main reasons seem to be 
those touched on by the Pennsylvania Commission: a belief that the 
bargaining process will be strengthened and that essentiality can be 
adequately defined so as to protect the interests o f both public employ­
ees and the public. It is the latter objective which has most strongly 
marked these statutes.

In no case is the right to strike unfettered, fn all cases, a threat to 
the public health, safety, and/or welfare triggers some kind o f "no­
strike” mechanism. In most cases, certain prestrike impasse procedures 
must be complied with, often involving the passage o f considerable 
time. Others include devices to bring the public into the picture and 
methods designed to encourage harder bargaining. In  states that pro­
vide statutory strike rights, where "essential" employees are denied the 
strike they are given the right to compulsory interest arbitration in­
stead.27

Alaska28 divides its employees into three categories:
1. Those who provide services which may not be given up for even 

short periods o f time— police, fire protection, prison, and hospital 
employees. An impasse in this case is followed by mediation and bind­
ing arbitration.

2. Those whose services may be interrupted for a limited period— 
public utility, snow removal, and sanitation employees. This class may 
strike for a limited time after mediation i f  a majority o f employees in a 
unit vote by secret ballot to do so. The time period is determined by 
impact on the health, safety, or welfare o f the public. Either the 
employer or the adminstering agency may apply to the court for an 
order enjoining the strike. The court is to consider the "total equities," 
i.e., the impact o f a strike on the public and the extent to which the 
parties ha ’e met their statutory obligations. I f  an impasse still exists 
after issuance o f an injunction, the parties must proceed to binding 
arbitratio” ..

3. Those (all other employees) who provide services where work 
stoppages may be sustained for extended periods without serious ef­
fects on the public. A majority o f employees in the unit must vote to 
strike by secret ballot.

27 Presumably, "essential" employees who are denied strike rights arc given ar­
bitration in order to redress the incquiiv which arises when other employees may 
strike. It is worth noting, however, that eight slates grant compulsory arbitration to at 
least some of their "essential" employees without providing anything "extra" for the 
rest of then., i.e., access to the strike is denied for all (Massachusetts, Michigan, 
Nebraska, New Jersey, New York. Oklahoma. Washington, and Wyoming).

28 Alaska Stat.. Title 23, Secs. 23.40.070-23.*10.260 (1972) as amended 1984 (all 
except teachers).

Today: Right-to-Strike Statutes
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Under the Alaska act, public school employees are excluded from 
the definition o f "public employee'" and therefore have no right to 
strike.29

Hawaii30 prohibits strikes by (1) employees not in a certified 
bargaining unit, (2) employees in a unit for which final resolution o f 
disputes is by binding arbitration—police, fire fighters and. where the 
parties have mutually agreed to its use, (3) essential employees. Essen­
tial employees provide services whose disruption, in the opinion o f the 
administering agency, would constitute an “ imminent or present dan­
ger to the public health and safety."

Other employees may strike after (1) agency-initiated mediation 
and fact-finding have been complied with in good faith, (2) proceed­
ings for the prevention o f unfair practices have been exhausted, (3) 60 
days have elapsed since the fact-finding board has made public its 
findings and recommendations and (4) the exclusive representative has 
given a 10-dav notice o f intent to strike to the agency and the employer.

I f  an employee or employee organization violates the above re­
quirements, or there is reason to believe that there will be a violation, 
the employer may seek injunctive relief.

I llin o is 31 has two laws, one for public schools and the other for the 
balance o f public employees. Both permit the strike (1) i f  the employee 
is represented by an exclusive agent, (2) a contract has expired and does 
not prohibit strikes, (3) disputed issues have not been submitted to 
voluntary arbitration, (4) mediation is unsuccessful and (5) five days 
have elapsed after notice o f a strike is given.

Under the general law, peace officers, fire fighters, paramedics, 
and security employees are prohibited from striking. For these groups, 
mandatory mediation must commence 30 days and compulsory ar­
bitration proceedings 14 days before contract expiration. A ll terms o f 
the arbitrators’ decision are subject to review by the governing body, 
who may reject any term by a three-fifths vote. In the case o f rejection, 
the parties return to the panel for a supplemental decision.

Under both laws, an injunction may be sought by an employer i f  a 
strike is or has become a danger to public health o r safety. Under the 
education law, an employer unfair practice or “other evidence o f lack o f 
clean hands" in negotiations with the union m3v constitute a union 
defense to an injunction proceeding.

Minnesota32 allows strikes by employees other than confidential, 
managerial, supervisory, and essential employees, and principals and

- v Anchorage r.dtiC. Assn. v. School Dal., 11-1 L R R M  3377 (1982).
3,1 Hawaii Re\. Slat., Ch. 89. Secs. 89-1-89-20 11970) as amen< Ad 1986 (all).
31 Illinois Stat. Ann., ch. -18, Secs, 1601-1627 (1983) as amended 1986 tall except 

schools and higher educ.), Secs. 1701-1721 (19831 as amended 1983 (schools and 
higher educ.).

Minnesota Stat. Ann.. Ch. 179A. Secs. 179A.01-179A.23 (1971) as untended 1985
(all).



assistant principals. Essential employees are peace officers, fire fight­
ers, guards at correctional institutions, and employees o f hospitals 
other than state hospitals. For state employees, essential means all 
employees in law enforcement, health care professional, correctional 
guard, professional engineering, and supervisory units. Disputes af­
fecting essential employees can be settled by binding arbitration on the 
request o f either side and i f  the director o f mediation services deter­
mines that further efforts to negotiate would be fruitless.

Other employees may strike when (1) an agreement has expired, 
(2) the parties have participated in mediation for at least 45 days (30 
days in the case o f teachers) and (3) written notice is served on the 
employer and director o f mediation services by the exclusive represen­
tative at least 10 days p rio r to the start o f a strike (25 days fo r teachers).

A strike is also permitted i f  the employer disregards an arbitration 
decision, or i f  the legislative commission on employee relations has not 
given approval during a legislative interim  to a negotiated agreement 
or arbitratior award, or i f  the entire legislature rejects or fails to ratify a 
negotiated agreement or arbitration award which has been approved 
by the legislative commission.

Engaging in an unlawful strike is an unfair practice. Employer 
unfair practices are not a defense to an illegal strike; however, such 
factors may be considered by a court in mitigation o f penalties.

Montana33 has three laws. One, passed in 1969, covers nurses in 
both the public and private sectors, contains no impasse procedures, 
and allows strikes on 30 days’ notice provided there is no other strike at 
a health care facility within a 150-mile radius.

A law covering fire fighters requires mediation and fact-finding 
followed by binding arbitration on the application o f either party. 
Regarding strikes, the statute simply states that strikes are prohibited 
“during the term ofany contract and negotiations or arbitration o f that 
contract."

Montana’s law covering other employees is o f interest because it 
includes an employee organization right to engage in "concerted activi­
ties," which the state supreme court has interpreted to include the right 
to strike.3-4 The court commented that no d ifferent interpretation is 
required because public employees are involved, particularly as no­
where in the law are such employees prohibited from striking.

O hio35 has a rather lengthy procedure with particularly stringent 
safeguards. Mediation is followed by fact-finding, both to take place 
within 50 days prio r to contract expiration. Seven days, at most, after

33 Montana Rev. Code, T itle 39. Ch. 31. Secs. 39-31-101-39-31-409 (1973) as 
amended 1985 (all): Ch. 32. Sees. 39-32-!01-39-32-[ ] (1909) as amended 1983 
(nurses); Ch. 472, Secs. 39-34-101-39-34-100 (1979) (fire arb.l.34 Montano v. Public Employees Council, 88 LRRM 2012 (1974).

55 Ohio Rev. Code Ann.. Ch. 1117. Secs. 4117.01—4 117.23, and Secs. 4, 5. 7. and 8, as



the fact-findcrs' recommendations are issued, the parties are asked to 
accept them as is or as modified. I f  rejection is considered, votes must 
be taken. Either the employer or the union membership may reject the 
recommendations by a three-fifths majority o f the total body. (In the 
case o f the state, a 60 percent vote o f the members ol both houses is 
necessary to reject a recommended contract.) I f  the vole by both is at 
least 41 percent in favor, the contract is ratified. I f  either rejects the 
recommendations, an impasse exists and the findings are published. I f  
there is still no agreement within seven days, designated employees 
(safety services, nurses, corrections employees, mental health atten­
dants and employees o f retirement systems) go to final-offer arbitra­
tion. A ll other employees may strike after 10 days' notice, unless they 
have selected another procedure (e.g., arbitration) in advance.

I f  a lawful strike is believed to create a danger to public health or 
safety, the employer may petition the court for a 72-hour restraining 
order. The employer may then petition the administering agency for 
permission to require a further enjoinment o f up to 60 days on the 
same grounds. During this period, the parties are expected to continue 
bargaining with the assistance o f a mediator, who may require bargain­
ing in private or in public. A t any time after 45 days, the mediator may 
make public a report on the curt ent positions o f the parties, including a 
statement by each party o f its position and offers o f settlement.

An illegal strike is an employee organization unfair practice. An 
unfair practice by the employer is not a defense to an injunction 
proceeding.

Oregon36 impasse procedures start when, after “a reasonable peri­
od o f negotiation," either or both parties notifv the board, or the board 
determines itself, that an agreement cannot be reached. Mediation 
commences. After 15 days o f mediation, either party or the board may 
initiate fact-finding. A lawful strike is permissible after fact-finding if  
(1) the employees are in a certified unit, (2) an involved employee is not 
an emergency telephone worker, police officer, fire fighter, or guard at 
a correctional institution or mental hospital, (3) mediation and fact­
finding have been pursued in good faith, (4) proceedings for the 
prevention o f prohibited practices have been exhausted. (5) 30 days 
have elapsed since the fact finders' findings have been made public and 
(6) the exclusive representative has given 10 days' notice and :tated the 
reasons for its intent to strike to the board and the employer.

When mediation and fact-finding have been completed, employ­
ees who are prohibited from striking proceed to binding arbitration. 
The factfinding step can be skipped if  neither side requests it.

When, in the Mew o f the employer, a strike occurring or about to 
occur creates a “clear and present danger or threat to the health, safety

•"’ Oregon Rev. S:at., Ch. 243, Secs. 2-l3.650-243.[ ] (19621 as amended I9S6 tall).
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o f welfare o f the public," the employer may petition the court lo r 
equitable relief. I f  relief is granted, the court must order that the 
dispute be submitted to binding arbitration within 10 days. The act 
specifically states that "danger or threat" does not include an ' econom­
ic or financial inconvenience to the public or the public employer that is 
normally incident to a strike by public employees."

An unfair practice by an employer is not a defense to a prohibited 
strike.

Pennsylvania1'7 has two laws. One, covering only police and fire 
fighters, moves directly from a negotiations impasse or rejection o f an 
agreement by the employer to binding arbitration. Strikes are not 
permitted.

The general law calls first for mediation. I f  agreement is not 
reached within 20 days or in any event no later than 130 days prio r to 
the budget submission date, the board may appoint a fact-finding 
panel. I f  the findings are not accepted, they are published. Refusal to 
submit to these procedures is an unfair practice; a strike during them is 
prohibited.

Units o f prison guards or mental hospital attendants or units o f 
employees directly involved with and necessary to the functioning o f 
the courts are prohibited from striking at any time. They move from 
mediation to binding arbitration, with the proviso that arbitrators' 
decisions requiring legislative enactment are advisory only.

Other employees may strike following mediation and fact-finding 
unless and until a strike creates a "clear and present danger or threat to 
the health, safety or welfare o f the public.” In such cases, the employer 
may initiate an action in court for equitable relief.

An employer unfa ir practice is not a defense to a prohibited strike, 
although a court is to consider such actions in fixing fines or imprison­
ment for contempt.

Vermont’s38 municipal law requires mediation, followed by fact­
finding, before a strike is permissible. A strike is not prohibited unless 
(1) it occurs sooner than 30 days after delivery o f the fact finder's 
report, (2) it occurs after binding arbitration has been agreed to, or (3) it 
will “endanger the health, safety or welfare o f the public." The employ­
er may petition a court for equitable re lie f in the event o f a violation.

Wisconsin,39 in its municipal law, includes a unique strike/com­
pulsory arbitration procedure. (Police and fire fighters are covered 
under a separate law allowing binding arbitration on the application o f 
either party, following mediation.) I f  a dispute has not been settled

•17 Pennsylvania Stat. Ann., T itle 43. Ch. 19. Secs. 101-2301 (1970) as amended 1976 
(all); Ch. 7, Secs. 1-11 (1968) (police and fire arb.).

M Vermont Stat. Ann., T itle 21. Ch. 20, Secs. 1721-1735 (1973) as amended 1984 
(local).
w  Wisconsin Stat. Ann., Secs. 111.70-111.71 (1959) as amended 1986 (local); Secs. 

111.77 (1971) as amended 1978 (police and fire).



alter mediation (and fact-finding i f  either party requests it and the 
administering agency agrees!, either party may initiate binding, final- 
o ffcr arbitration, On petition ol at least five citizens o f the jurisdiction 
affected, filed within 10 days ol the arbitrator’s appointment, the 
arbitrator must hold a public hearing to allow the parlies to explain 
their positions and the public to o ffer comments. Either party may, 
within a time lim it established bv the arbitrator, withdraw its final offer. 
ITboth withdraw, the employee organization may strike after giving 10 
days’ notice. I f  either party does not withdraw, the final offer o f neither 
party is deemed to be withdrawn and the arbitration proceeds.

In the case o f a prohibite I strike or a strike which is a "threat to 
public health or safety," the employer or any citizen may petition the 
court to enjoin the strike. Issuance o f an injunction must include an 
order to the parties to submit new final offers for binding arbitration. 
Penalties for unlawful strikes include fines and loss o f dues checkof f.

Finally, as a point o f interest, Idaho's law for fire fighters’*0 prohib­
its strikes during the term o f a contract. The state’s supreme court has 
interpreted this to mean that firemen have a “ residual" right to strike 
after expiration and before a new contract is consummated; the 
"parties arc free to negotiate one way or another depending upon their 
relative economic strengths,

Summary

In 1985, the state Supreme Court decided in County Sanitation that 
strikes under M M BA are not unlawful unless they create a substantial 
and imminent threat to public health or safely. This year, PERB 
reversed its 1983 ru ling that, under EERA. a strike provoked by an 
employer's bad faith is protected. In both cases, the decisions were 
made under statutes which contain no clear language on the strike 
right.

Criticism o f the County Sanitation decision has focused on the 
court's alleged usurpation o f the legislature's right to act on this subject 
and on the lack o f adequate guidelines and procedures to regulate 
strikes and the dispute resolution process. (Such criticism could apply 
equally to current experience under EERA.)

Idaho Code. Ch. 18, Secs. 44-1801— 44.1811 (1970) as amended 1977 (fire). 
11 Firefighters v. City of Coeur d'Alene, 100 LRRM 2079 (1978).
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In no other state has the common law rule on strikes been over­
turned.1'"' However, 10 states permit strikes hy statute. An exam nation 
o f these statutes shows that the standard created by the California 
Supreme Court and its recommended safeguards o f the public interest 
are not that d ifferent from legislative determinations elsewhere. The 
significant difference between County Sanitation and the strike statutes 
in other states is that almost all o f the latter contain elaborate proce­
dures designed to promote settlement without strikes.

•*2 A recent article takes a diffe ren t view, holding that the Montana and Idaho court 
decisions noted above (see supra text and ftns. 34 and 41), together with Californ ia ’s 
recent decision, are all common law decisions "bound together by the underlying 
assumption that, by not actine " j expressly proh ib it public employee strikes, the 
legislatures o f th-- ■* • - r  state1 .icitly intended to perm it public employee strikes." 
See T im Schoo 9 .mem Rights o f Striking Public Employees. Ir 'us-
trial Relations la u 87). 291. However, o f more interest is the author's
treatment o f disch. ' ally for participating in a strike, legal o r illegal, and
how such discharge. v_n comlict with two important protections possessed bv most 
public employees— discharge only fo r "just cause" and pre- and post-discipline due 
process procedures, id., pp. 283-312.



T each e r a rb i t r a t io n  
h e a r in g s  se t to  b eg in
TIMES STAFF

Three days of closed-door con­
trac t a rb itra tio n  hearings be­
tween the Anchorage School Dis­
trict and the 2,400-member An­
chorage Education Association be­
gin today at district headquarters.

Negotiations between the two 
parties stalled in the first week of 
December after more than 1,200 
hours a t the bargaining table. 
Oregon-based arbitrator George 
Lehlieiner is scheduled to hear 
the two sides present their cases 
through Friday.

L eh lie tn e r th en  w ill have

about a month to produce a re­
port, which either side can accept 
or reject. I f  no ag reem en t is 
reached, the union will ask its 
members what to do next, includ­
ing whether to strike.

Of 93 issues on the table, about 
30 remain to be settled, Superin­
tendent Thomas O’Rourke said 
Tuesday. The arbitrator has the 
option of trying to mediate a set­
tlement bu t probably won’t be­
cause of the high number of unre­
solved issues, O’Rourke said.



distric t OK bargaining tim etableTeachers,
^By PETER BLUMBERG
Daily News reporter

An A nchorage teachers 
strike  over an unsettled con­
tract would not happen be­
fore February at the ea rli­
e s t, a cco rd in g  to  th e  
bargaining tim etable agreed 
on by the teachers union and 
the Anchorage School Dis­
trict.

It will take a t least a 
m onth — and probably lon­
ger, both sides predict — for 
a th ird-party  a rb itra to r to 
ren d e r  h is  op in ion  a f te r  
hearing two days of testim o­
ny from the district and the

Anchorage Education Associ­
ation in early January .

In several months of nego­
tiating, the district and the 
union have failed to reach a 
settlem ent over a contract 
that expired in late June.

The decision to call in a 
p ro fe s s io n a l a r b i t r a to r ,  
George Lehlietner of Ore­
gon, m arks the final phase 
of the negotiating process. 
The a rb itra to r, who was ap­
proved by both sides, hears 
each side summ arize why its 
contract proposals are fa ir 
and then issues a w ritten  
opinion.

N either side is obligated 
to accept the a rb itra to r’s rec­
o m m e n d a tio n s , b u t the  
union cannot legally stage a 
s trike  before the opinion is 
released.

Union representative Ar­
lene Tobias said she’s hope­
ful the contract will be set­
t le d  even  b e fo re  th e
arb itra to r arrives. She said 
that a federal m ediator who 
has already helped the two 
sides m ake some negotiating 
progress will return  to the 
bargaining table in early  De­
cember.

\

Both sides have agreed 
until now not to publicize 
the issues tha t are nt stake 
in the negotiations, but Su­
p e r i n t e n d e n t  T h o m a s  
O 'Rourke said the district 
will m ake its case public 
after the a rb itra to r has v isit­
ed.

’’That is absolutely news 
to m e," said Tobias.



JUNEAU EMPIRE. MONDAY, DECEMBER 30.1991 3

S c h o o l d is tr ic t ,  s u p p o r t  s ta f f  c lo se  to  s e t t le m e n t
Meanwhile, the district and the Juneau Education Association, which 

represents about 290 teachers, are just starting their contract talks.

By ED SCHOENFELDrrn justiu tMrwi
Juneau’s school district has reached a tentative con­

tract settlement with the union that represents its chri- 
cal and maintenance staff.

The district and the teachers union, meanwhile, are 
just beginning their contract negotiations, using a non- 
traditional bargaining style.

No details are being released on the terms of the pro­
posed settlement between the district and Juneau Educa­
tional Support Staff. That union, affiliated with the Alas­
ka Public Employees Association, represents about 175 
clerical workers, instructional aides, maintenance and 
custodial staff, nurses and after-school child-care work­
ers employed in Juneau’s public schools.

Union president Tom Stephens said workers will hold 
a meetinp Saturday to discuss and vote on the proposal.

School board member Alan Schorr said that panel will 
take up the tentative contract at its Jan. 7 meeting.

If both groups approve the agreement, details will be 
released. Stephens said. If not. they will likely return to 
the bargaining table, he said.

The union's current three-year contract expires Tues­

day. It included a provision that allowed wage negoti­
ations in its final year, which resulted in a 3.3 percent 
raise this past year.

Though terms of the tentative settlement have not 
been released, the union at one time was asking for a 5 
percent raise, according to a Dec. 6. memo from then- 
acting schools superintendent Elaine Hopson. The dis­
trict said it had no money for any significant raises, ac­
cording to the memo.

The talks started in mid-November.
Meanwhile, the district and the Juneau Education As­

sociation. which represents about 290 teachers, are just 
starting their contract talks.

Bargaining committees from the two groups met Dec. 
12 to discuss ground rules, said union president Mike 
Herold and board vice president Dale Stale;’, a member

of the district’s negotiating team. The committees are 
scheduled to resume talks mid-January, they said.

The two committees also attended a Dec. 14 training 
workshop in collaborative bargaining, a negotiating tech­
nique they have agreed to try.

In traditional contract talks, committees present de­
mands or offers and negotiate back and forth until they 
reach an agreement or declare impasse.

In collaborative bargaining, the committees avoid 
taking positions, instead working together to identify 
prob ems and then trying to solve them, Herold and Sta­
ley said.

Both sides have said they want to try collaborative 
bargaining in part to avoid the confrontational style of 
contract talks that characterized negotiations two years 
ago.

"I think it’s going to be a worthwhile effort for us, ai- * 
though it's not necessarily going to be easy," Staley said.

“My feeling is that we're committed to it,” Herold 
said.

Because of the style of collaborative bargaining, the 
teachers union has not publicly set the amount it hopes to . 
see salaries increase. Herold said.

The current two-year contract ends June 30. That con­
tract granted a 3.3 percent across-the-board raise the 
first year and a 2 percent raise the second year.

As for next year, the district says it has little if any 
money to work with. Business services director Laraine 
Glenn earlier this month projected a SI.6 million shortfall' 
for the 1992-1993 school year.

One change in the bargaining sessions for teachers is 
that they will likely be closed. The last negotiations were 
largely open to the public.

Herold said his union's membership is interested in 
open talks, but Staley said they will probably remain 
closed.

"To use the collaborative approach, it's probably go­
ing to be beneficial to have them closed." Staley said.
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U n io n  te a c h e r s  fa v o r s t r i f e
AEA polls 2,400 m em bers as negotiations c o n to n e
By JEFF H O U C K

.TO tl'

TIMES WRITER

A majority of union teachers 
in Anchorage favor striking if 
the city’s school district fails to 
settle a long-disputed contract, 
a surveys results show.

Tne Anchorage Education 
.Association began polling its 
2,400 members early last week 
as it continued mediation talks 
with Anchorage School District 
negotiators. The two sides 
have spent more than 700 hours

this year trying to hammer out 
a new contract. The last con­
tract ran out in July, but teach­
ers have been working under 
its provisions until a new con­
tract could be agrped upon.

Union president Belinda 
Daniels said that 71 of 76 
schools returned ballots and 
that about 80 percent of polled 
teachers said they would vote 
to strike.

“ I surely didn't expect that,’ 
Daniels said. "I thought if we 
got 60 or 65 percent, it would be

good and we’d 
rest. But it came^l
strong.” ___

A Seattle-based independent 
mediator helped .tides
settle 12 issues on tb&iafite last 
Thursday, which rD&ntafe la­
beled as “great progress-" She 
did not say what issues were 
settled. NegouatioBsarectased 
to the public. . <r • -

The district's chiel D e f l a ­
tor, Tom Everitt, agreed't/ith 
Daniels' assessm ent^.. _ •
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property did not make the trail public 
land. They said the state had not proved 
a decade of uninterrupted n n h l i r uca

decision. The Millers can count on that. 
Their critics now have more ammo to 
build their self-serving image of the 
evil, land-devouring Millers.

From that perspective, the Millers 
may not have solved their problems. 
This merely may be the beginning of a 
new stage of the whole mess.

“ I just hope there's no gun play, is ail 
I can say,” the Millers' lawyer, Edgar 
Paul Boyko, said Monday.

So should we aii.

And now the 
ticked off.

Which is wh 
dealing with.

In the past, 
spiritual brethi 
fence the Mille 
Millers tried tc 
hikers made ai 
Millers put up i 
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Vare Sr., 56, died 
.t his Anchorage

vice is scheduled 
iv at Raspberry 
.urch, 3340 Rasp- 
Anchorage. Ar- 
ov Kehl’s Forest 
i  Crematory.

ces

ley
y, 63, died Oct.

27, 1991, at his Anchorage home. 
Funeral arrangements are pend­
ing at Evergreen Memorial 
Chapel, downtown.

George P. 
Bourdukofsky

George P. Bourdukofsky, 72, 
died Oct. 27, 1991, a t the Alaska 
Native Medical Center. He was a 
retired civil servant and a life­
long Alaskan.

Service arrangements are 
pending at Evergreen Memorial 
Chapel, downtown.

Donald Vernon M cLain
Donald Vernon McLain, 49, 

died on Oct. 26,1991, in Humana 
Hospital-Alaska. Mr. McLain 
was born on Jan. 18,1942, in Ren­
ton, Wash.

Funeral arrangements are 
pending at the Witzleben Family 
Funeral Homes and Crematory, 
Bra gaw Chapel.

Muriel Jessie Ferrians
Muriel “Merlie" Jessie Fer- 

nans, 37, died Oct. 27, 1991, at 
Providence Hospital. Arrangj- 
ments are pending at Kehl’s For­
est Lawn Mortuary & Cremato­
ry.

T e a c h e r s
Continued from page B1_______

“We’re very pleased and have 
no reason to believe that pro­
gress won’t be continued,"he 
said.

The union reportedly is asking 
for a 15 percent wage increase 
over three years while the dis­
trict wants a three-year wage 
freeze.

Based on last week's pro­
gress, additional negotiating ses­
sions were scheduled for the next 
two weeks. The mediator then is 
scheduled to return for a third 
round of mediation talks in three 
weeks.

Nevertheless, both sides are 
seeking to schedule an arbitrator 
to hear the contract dispute in 
about six weeks. If the latest 
mediation talks fail, an arbitra­
tor would be called in to issue a 
non-binding ruling that either 
side could refuse. After that, a 
strike vote would be taken.

"If it comes down to an agree­

ment with a mediator sometime 
before then, we'll cancel the ar­
bitrator," Daniels said.

Union organizers and A E A  
teachers are preparing for a  
strike, despite the recent con­
tract settlement progress.

The union has notified its state 
and national organization, the 
National Education Association, 
that funds may be needed to sup­
plement teacher incomes should 
a walkout take place. The' last 
teacher strike in Anchorage took 
place in 1979.

1 ‘I also about a month ago sent 
out a letter to the members say­
ing they should get their finances 
in order and not spend a lot of 
money on something right now," 
she said.

Daniels also said she has no­
ticed a softer, more receptive at­
titude by the district at tho ne­
gotiating table. She speculated it 
was because of public pressure 
on the school board to settle the 
contract.

Everitt said his tactics and 
style have not changed.

“My job is to get a settle­
ment," he said.

L an d s
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Continued from page B1

Heinze said Alaska's constitu­
tion directs state officials to uti­
lize the land, and that it is 
"screwball" to argue that the 
trust should be shelved just be-

make up the difference.
The natural resources com­

missioner also took umbrage a t a 
coalition claim that the trust 
would be abused by the Hickel 
administration. The coalition 
groups alleged in a news release 
issued Mooday that once state  of­
ficials are freed from public land
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FINE TEACHERS, DISTRICT

Make strike cost $$$
T HE SUPERINTENDENT of the Anchorage 

School District, Dr. Thomas O’Rourke, released a 
trial balloon last week that is rife with possibilities.

He suggested that Alaska consider enacting a law that 
would assess daily fines of school teachers and the school 
district in the event of a strike.

Such a law, he told the Anchorage Assembly, has 
worked well in New York state, where Dr. O’Rourke worked 
for many years. How does he know it has worked well? 
There were no strikes.

He’s not talking peanuts when he talks about fines.
O’Rourke’s proposal would dock striking reachers 

twice their daily wage, or about $530 a day. The district it­
self would be penalized $1.05 million for each day of the 
strike. Just the fear of hefty fines like these, the supexinten- 
dent said, would be incentive for both sides to come to 
agreement during contract negotiations.

THE ANCHORAGE legislative delegation is aware 
of the superintendent’s proposal and we may see some leg­
islation to this effect come next session. It sounds like a 
great idea to us, wiih a proviso. Fine money should not re­
vert to the state Department of Education coffers. It should 
go into a special fund set up to provide education money to 
those most hurt by teacher strikes: the students.

As the superintendent said, “the district usually wins 
a little in a contract dispute, the union wins a little, but it’s 
the kids who get chewed up by this sort of thing.”

There is much wisdom in that reasoning.
So how could a protracted strike be turned around to 

help its innocent victims?
HOW ABOUT an endowment that could be drawn on 

by private schools that might find themselves suddenly 
with more students during a strike. First, of course, the 
state would have to commit to the idea of tax l-ebates — 
vouchers — for parents who don’t want to send their chil­
dren io public school. The fine money could be earmarked 
for additional classrooms, textbooks and hiring teachers.

Wore immediate, and of more assistance to students 
\v,io would be marooned during a strike, wou'd be money to 
pay for tutors. That way, students wouldn’t fall behind, 
while their teachers marched around earning signs.

Or how about using seme of the fine money to set up a 
training program to assist uncertified professionals who 
want to teach, thus enlarging the pool of teachers?

While these ideas may sound preposterous, particular­
ly to those who strongly oppose the voucher system and 
non-certified professionals in the classroom, we present 
them to make a point.

It is tlie students who get hurt in a strike. And if tlie 
teachers' union and the distx ict can’t come to an agreement 
in their current negotiations, they should lie reminded in 
t he pocketbook thnt they have forgotten those whom they 
serve,
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M E M O R A N D U M  

TO:

FROM:

DATE:

RE:

S e n a t o r  D 
C h a i r

e P e a r c e

L a b o r  a,hd C o m m e r c e  C o m m i t t e e /

S e n a t o r  Fr e d

F e b r u a r y  19, 1991

S e n a t e  Bill 2.6 - "An A c t  r e l a t i n g  t o  l o a n s  u n d e r  the 
C o m m e r c i a l  F i s h i n g  L o a n  A c t  a n d  t o  l i m i t e d  e n t r y  
p e r m i t s  p l e d g e d  as s e c u r i t y  f o r  t h o s e  loans; and 
p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "

I r e s p e c t f u l l y  r e q u e s t  t h a t  S B  26 b e  s c h e d u l e d  f o r  a h e a r i n g  
b e f o r e  t h e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  at t h e  c o m m i t t e e ' s  
e a r l i e s t  c o n v e n i e n c e .

S B  26 a m e n d s  t h e  s t a t e ' s  C o m m e r c i a l  F i s h i n g  L o a n  P r ogram, 
w h i c h  is m a n a g e d  b y  t h e  D i v i s i o n  o f  I n v e s t m e n t s  in t h e  
D e p a r t m e n t  o f  C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t .

S B  26 s o l v e s  s o m e  of t h e  p r o b l e m s  c o m m e r c i a l  f i s h e r m e n  h a v e  
e x p e r i e n c e d  w i t h  t h e  p r o g r a m  b y  a l l o w i n g  t h e  d i v i s i o n  to 
r e s p o n d  t o  p r o b l e m  l o a n s  on a m o r e  f l e x i b l e ,  c a s e  b y  c a s e  
basis. By  a l l o w i n g  t h e  D i v i s i o n  o f  I n v e s t m e n t s  t o  h a v e  m o r e  
f l e x i b i l i t y  —  in t h e  f o r m  of  l e s s  r i g i d  d e a d l i n e s  a n d  m o r e  
n o t i f i c a t i o n  t o  b o r r o w e r s  —  t h e  s t a t e  w i l l  p r o v i d e  A l a s k a  
f i s h e r m e n  w h o  fall b e h i n d  in t h e i r  p a y m e n t s  an  o p p o r t u n i t y  to 
p u t  t h e i r  f i n a n c i a l  a f f a i r s  b a c k  in order.

SB  2 6 w a s  c r a f t e d  t o  p r o t e c t  t h e  s t a t e ' s  i n t e r e s t s  a n d  to 
s a f e g u a r d  t h e  s o l v e n c y  o f  t h e  l o a n  p r o g r a m .  T h e  b i l l  w a s  
w r i t t e n  in c l o s e  c u o p e r a t i o n  w i t h  t h e  D e p a r t m e n t  o f  C o m m e r c e .  
T h e  D i v i s i o n  o f  L e g i s l a t i v e  A u d i t  r e c o m m e n d e d  s u c h  l e g i s l a t i o n  
in its 1988 a u d i t  o f  " C o m m e r c i a l  F i s h e r i e s  L o a n  P r o g r a m s '  
P r o c e d u r e s " .

T h e  f o l l o w i n g  b a c k u p  i n f o r m a t i o n  is a t t a c h e d :

1. S e c t i o n a l  a n a l y s i s .

2. D e p a r t m e n t  o f  C o m m e r c e  p o s i t i o n  p a p e r  a n d  fiscal 
note.

3. R e s o l u t i o n  fr o m  t h e  3 r i s t o l  B a y  N a t i v e  C o n v e n t i o n .
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4. E x c e r p t  f r o m  t h e  D i v i s i o n  o f  L e g i s l a t i v e  A u d i t ' s  
" S p e c i a l  R e p o r t  on t h e  D e p a r t m e n t  of C o m m e r c e  a n d  
E c o n o m i c  D e v e l o p m e n t  C o m m e r c i a l  F i s h e r i e s  L o a n  
P r o g r a m s '  P r o c e d u r e s " ,  r e l e a s e d  M a r c h  14, 1988.

5. C o m m e r c i a l  F i s h i n g  L o a n  A c t  s t a t u t e s .
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S E C T I O N A L  A N A L Y S I S

"An A c t  r e l a t i n g  to  l o a n s  u n d e r  t h e  C o m m e r c i a l  F i s h i n g  L o a n  
A c t  a n d  t o  l i m i t e d  e n t r y  p e r m i t s  p l e d g e d  a s  s e c u r i t y  f o r  t h o s e  
loans; a n d  p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

S E C T I O N  1

A m e n d m e n t  to  1 6 . 1 0 . 3 3 5 ( a ) .

(3) C l a r i f i e s  e x i s t i n g  l a n g u a g e  by  c h a n g i n g  " a r r e a r a g e s "  to 
" t h e  d e b t o r ' s  o u t s t a n d i n g  p r i n c i p a l  a n d  int e r e s t " .

(5) P r o v i d e s  d e b t o r s  w i t h  120 days, r a t h e r  t n a n  t h e  c u r r e n t  
60 days, t o  b r i n g  t h e i r  l o a n s  cu r r e n t .  T h i s  g i v e s  t h e  d e b t o r s  
an o p p o r t u n i t y  to b r i n g  t h e i r  l o a n s  c u r r e n t  u p  u n t i l  t h e  d a y  
t h e  l i m i t e d  e n t r y  p e r m i t  is r e p o s s e s s e d .  T h e  e x t e n s i o n  w i l l  
h e l p  r u r a l  fis h e r m e n ,  in p a r t i c u l a r ,  w h o  d o  n o t  s t a r t  t r y i n g  
to  s o l v e  t h e i r  lo a n  p r o b l e m s  u n t i l  t h e  60 d a y  t i m e  l i m i t  h a s  
p a s s e d .  U n d e r  c u r r e n t  lav;, a d e b t o r  h a s  60 d a y s  to  b r i n g  t h e  
l o a n  c u r r e n t  a n d  60 d a y s  to p a y  o f f  t h e  n o t e  in full b e f o r e  
r e p o s s e s s i o n  p r o c e e d i n g s  are ini t i a t e d .

(6) N e w  p a r a g r a p h .  P r o v i d e s  t h e  d e b t o r  w i t h  t h e  o p t i o n  of 
s u b m i t t i n g  a n e w  p l a n  o f  r e p a y m e n t .  T h e  p l a n  is s u b j e c t  to 
t h e  c o m m i s s i o n e r ' s  a p p r o v a l .

(7) C l a r i f i e s  e x i s t i n g  language.

S E C T I O N  2

R e p e a l  a n d  r e e n a c t  1 6 . 1 0 . 3 3 5 ( d ) .

A l l o w s  t h e  c o m m i s s i o n e r  of t h e  D e p a r t m e n t  of C o m m e r c e  a n d  
E c o n o m i c  D e v e l o p m e n t  t o  w a i v e  a n y  o f  t h e  t i m e  l i m i t s  in t h e  
p r e v i o u s  s e c t i o n  for g o o d  cause. G o o d  c a u s e  is l e f t  to  t h e  
d i s c r e t i o n  of t h e  c o m m i s s i o n e r .

S E C T I O N  3

A m e n d m e n t  to  1 6 . 1 0 . 3 3 5 ( e ) .

M a k e s  e x i s t i n g  s t a t u t e  c o n s i s t e n t  w i t h  o t h e r  a m e n d m e n t s .  

S E C T I O N  4

S E N A T E  B I L L  26

A m e n d m e n t  t o  1 6 . 1 0 . 3 3 5 .  N ew  s u b s e c t i o n  ( f ) .
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(f) E l i m i n a t e s  t h e  e x i s t i n g  c o n f l i c t  b e t w e e n  s t a t e  s t a t u t e s  
—  w h i c h  r e q u i r e  a d e m a n d  t o  b e  i s s u e d  in all c a s e s  —  a n d  t h e  
s u p e r s e d i n g  f e d e r a l  b a n k r u p t c y  s t a t u t e s  w h i c h  p r o h i b i t  
e n f o r c e m e n t  a c t i o n  —  s u c h  as i s s u i n g  a d e m a n d  —  a f t e r  a 
d e b t o r  f i l e s  b a n k r u p t c y .

S E C T I O N  5

A m e n d m e n t  t o  1 6 . 1 0 . 3 3 8 .  N e w  s u b s e c t i o n  ( b ) .

(b) In t h e  c a s e  of a m i s s e d  p a y m e n t  or  d e f a u l t  on  a b o a t  loan 
w h e r e  a l i m i t e d  e n t r y  p e r m i t  h a s  b e e n  p l e d g e d  as c o l l a t e r a l ,  
t h e  c o m m i s s i o n e r  o f  c o m m e r c e  s h a l l  n o t i f y  t h e  b o r r o w e r  t h a t  he 
h a s  t h e  o p t i o n  of  s e l l i n g  t h e  v e s s e l  a n d  r e n e g o t i a t i n g  the 
b a l a n c e  due. S e l l i n g  t h e  v e s s e l  is a p o s s i b i l i t y  u n d e r  
p r e s e n t  law, b u t  o f f i c i a l  n o t i f i c a t i o n  is n e e d e d  in o r d e r  to 
e n c o u r a g e  p e o p l e  t o  d o  it. T h e  d e p a r t m e n t  a l s o  d o e s  n o t  n o w  
h a v e  t h e  a u t h o r i t y  t o  r e n e g o t i a t e  t h e  r e m a i n i n g  p a y m e n t s .

S E C T I O N  6

A m e n d m e n t  t o  1 6 . 1 0 . 3 5 0 .  N e w  s u b s e c t i o n  ( b ) .

(b) T h e  c o m m i s s i o n e r  is r e q u i r e d  to  s u b m i t  an a n n u a l  r e p o r t  
t o  t h e  l e g i s l a t u r e  a b o u t  t h e  n u m b e r  and n a t u r e  of 
r e i n s t a t e m e n t s  a u t h o r i z e d  b y  t h i s  l e g i s l a t i o n .

S E C T I O N  7

A m e n d m e n t  to  16.30. N e w  s e c t i o n ,  1 6 . 1 0 . 2 5 3 .  W A I V E R  OF 
C O N F I D E N T I A L I T Y .

(a) M a k e s  c l e a r  t h a t  i n f o r m a t i o n  a b o u t  a b o r r o w e r ' s  lo a n  can 
be r e l e a s e d  at a n y  t i m e  t o  a n y  i n d i v i d u a l  a u t h o r i z e d  b y  t h e  
b o r r o w e r .

(b) E s t a b l i s h e s  a f o r m  o n  w h i c h  t h e  b o r r o w e r  c a n  d e s i g n a t e  
i n d i v i d u a l s  (attorney, a c c o u n t a n t ,  b u s i n e s s  c o n s u l t a n t ,  
t r u s t e d  friend, etc.) and o r g a n i z a t i o n s  (Native n o n - p r o f i t  
a s s o c i a t i o n ,  b u s i n e s s  d e v e l o p m e n t  center, etc.) t h a t  w i l l  
a u t o m a t i c a l l y  r e c e i v e  c o p i e s  o f  a n y  d e f a u l t  n o t i c e  the 
D i v i s i o n  o f  I n v e s t m e n t s  m a i l s  out. T h i s  w o u l d  e n a b l e  
i n d i v i d u a l s  a n d  o r g a n i z a t i o n s  t r u s t e d  b y  t h e  b o r r o w e r  to find 
o u t  w h e n  a l o a n  is in t r o u b l e .  T h e y  w o u l d  t h e n  be  a b l e  to 
a s s i s t  t h e  b o r r o w e r  in c o r r e c t i n g  t h e  s i t u a t i o n .

S E C T I O N  8

A m e n d m e n t  t o  1 6 . 4 3 . 9 6 0 .  N e w  s u b s e c t i o n  (j).

M a k e s  t h e  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  s t a t u t e s  in 
T i t l e  16 c o n s i s t e n t  w i t h  t h e  a m e n d m e n t  in S e c t i o n  4.

S E C T I O N  9

I m m e d i a t e  e f f e c t i v e  d a t e .



« • y
v r r&
UJ
a .

a;

Z
0

E
0
n

©

0) 

a>
E
E

u

c
oE
a
o

o
Q

c
uE
t

5 yCL uj
0

D  %

E
o
c
0

SB 26: "An Act relating to loans under the Commercial Fishing
Loan Act and to limited entry permits pledged as security 
for those loans; and providing for an effective date."

SB 26 makes a number of changes to the Commercial Fishing loan program, 
most dealing with limited entry permits and the foreclosure process. The 
department recognizes the important role that limited entry permits play in the 
economies of communities throughout the state and supports legislative efforts 
to provide additional flexibility to work with delinquent borrowers. Below are 
the major changes that this bill w ill make to the Commercial Fishing loan 
program. The parenthetical notations at the end of each provision reference the 
appropriate sections of SB 26.

1. The time period during which a delinquent borrower can bring a 
loan current after the postmark date of the default notice is 
increased from 60 to 120 days (Section 1).

This change allows additional time for delinquent borrowers 
to respond. Existing statute requires that the loan be paid 
in full after the 60th day.

2. A provision is added that allows the department to waive the 
120-day time lim it under AS 16.10.335(a) if  the debtor shows 
good cause (Section 2).

The department strongly supports this provision because it 
w ill provide additional flexibility to work with delinquent 
borrowers that show good cause even in cases where the 
120-day time lim it has not been met. For example, if a 
borrower fails to contact us prior to the 120th day and later 
requests an extension or finds someone to assume the loan, 
the department would be able to work with the borrower to 
resolve the delinquency. This is not possible under existing 
statute. The department already has the ability to negotiate 
beyond the expiration of a demand notice for vessels, real 
estate, and gear and strongly supports the ability to do so for 
permits as well.
A  Legislative Budget and Audit Committee Report dated 
March 14 , 1988, suggested that a change such as this be 
considered by the Legislature.

3. A provision is added that addresses the situation where a 
borrower has pledged a limited entry permit for a loan that was 
used toward a vessel (Section 5). Subject to the commissioner’s 
acceptance, the borrower may sell the vessel and renegotiate 
payment of the balance due on the loan without loss of the 
pledged permit.

The department supports this provision because it provides 
more flexibility to aeal with delinquent borrowers who nnd 
themselves in the position of wanting to sell a vessel that is 
worth less than the outstanding loan balance.
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4. A provision is added to terminate a debtor’s interest in a limited 
entry permit vhen a debtor has filed bankruptcy and the 
automatic stay is no longer in effect (Sections 4 and 8). This only 
applies m cases where the debtor has not reaffirmed the debt.

The department supports this provision as it eliminates the 
existing conflict between the state statutes which requires 
that a demand be issued in all cases and the superseding 
federal bankruptcy statutes which prohibit enforcement 
action, such as issuing a demand after a debtor has filed 
bankruptcy. Since the department appears before the 
bankruptcy court in numerous cases, it is advantageous to 
eliminate conflicts such as these whenever possible.

M  • i 1 * ' r '* ” „ . >  j i. -

5. A provision is added which allows the department to release 
information about a borrower’s loan when authorized by the 
borrower (Section 7). This section also allows a borrower to 
designate persons or organizations to whom a copy of any notice 
of default must be sent.

j. . • ; i i • ■ t , • ' ;• »• \ ■ * 1
This provision codifies existing department policy.

In summary, the department recognizes the ripple effect that can take place 
when a limited entry permit is repossessed and has always considered 
repossession a last resort. The department, however, also has an obligation to 
protect the assets of the loan fund. The provisions contained in SB 26 w ill 
provide the department with additional flexibility in its collection efforts and 
w ill enable the department to strike a good balance between assisting borrowers 
who are experiencing difficulties while, at the same time, protecting the assets 
of the Commercial Fishing Revolving Loan Fund for future loans.

Glehn A : Olds, Cbmmissidher
Date: 2

GAO/GW/dgl634GD
020791d



BRISTOL nAV NATIVE CONVENTION 
R eso lu tio n  80-22

WHEREAS: commercial f is h in g  w ith in  th e  B r is to l  Bay w atershed has had poor
h a rv e s t  re co rd s  fo r some o f the  B r is to l  Bay Fisherm en; and

WHEREAS: the  1986 p ro je c te d  h a rv e s t  fo re c a s t  fo r B r is to l  Bay i s  a lso  low;
and

WHEREAS: fisherm en from B r is to l  Bay have no o th e r  a l t e r n a t iv e  source o f
income; and

WHEREAS: many fisherm en have o b ta in ed  from the  S ta te  o f A laska loans to
purchase new b o a ts  and p e rm its  to  enhance th e i r  f is h in g  e f f o r t s ;  
and

WHEREAS: many fisherm en p u t up th e i r  commercial f ish in g  e n try  perm it as
c o l l a to r a l  to  o b ta in  th e i r  s t a t e  lo an s ; and

WHEREAS: many o f  th e se  commercial f is h in g  e n try  p e rm its  a re  now a t  r i s k
due to  poor salmon h a rv e s ts ;  and

WHEREAS: th e  S ta te  s e t  up the  loan  program to  h e lp  lo c a l fisherm en become
more s e l f  s u f f i c i e n t ,  e f f i c i e n t  and co m p etitiv e  and not to  take 
b o a ts  and p e rm its  from the  lo c a l  r e s id e n ts .

NOW THEREFORE BE IT RESOLVED th a t  th e  B r is to l  Bay N ative Convention and
d e le g a te s  assem bled re q u e s ts  th e  S ta te  Loan Program and Governor o f the
S ta te  o f  A laska see  and implement ways so th a t  lo c a l  fisherm en do not lo se
th e i r  b o a ts  and p e rm its .

I  hereby  c e r t i f y  th a t  th e  fo rego ing  i s  a f u l l ,  t ru e  and c o r re c t  copy o f 
the  r e s o lu t io n  adopted by the  d e le g a te s  to  th e  1986 B r is to l  Bay N ative 
C onvention , F ebruary  23, 24, 25, & 26, D illingham , A laska, a t  which a 
quorum was p re s e n t .

WITNESS My hand and s e a l t h i s  26th day o f  F eb ruary , 1986.

CERTIFICATION

WITNESSED:
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P U B L I C  P O L I C Y  C O N S I D E R A T I O N S

T h o u g h  n o  c o n c l u s i v e  e v i d e n c e  e x i s t s  t h a t  c o r r e l a t e s  a 

r e d u c t i o n  o f  p e r m i t  f l o w  o u t  o f  r u r a l  a r e a s  w i t h  t h e  d e g r e e  

o f  l e n i e n t  l e n d i n g  p r a c t i c e s ,  t h e  L e g i s l a t u r e  m a y  w a n t  to 

c o n s i d e r  a d d i t i o n a l  f o r m s  o f  s u b s i d i z a t i o n  s p e c i f i c a l l y  f o r  

t h o s e  r u r a l  a r e a s  t h a t  h a v e  b e c o m e  e c o n o m i c a l l y  d i s t r e s s e d  

d u e  t o  a n  o u t f l o w  o f  f i s h i n g  p e r m i t s .  A c t i o n  s u c h  as H B  5 0 9  

w h i c h  i n c r e a s e s  t h e  m a x i m u m  l o a n  t e r m s  o n  p e r m i t  l o a n s  t o  3 0  

y e a r s  s h o u l d  e a s e  t h e  d e b t  s e r v i c e  b u r d e n  f o r  t h o s e  f i n d i n g  

i t  d i f f i c u l t  to a f f o r d  p u r c h a s i n g  a  f i s h i n g  p e r m i t .

I t  s h o u l d  b e  n o t e d ,  h o w e v e r ,  t h a t  t h e  i n h e r e n t  q u a l i t y  o f  

s t a t e  l e n d i n g  p r o g r a m s  c r e a t e s  a  t w o - e d g e d  s w o r d .  O n  t h e  

o n e  h a n d ,  t h e  f i d u c i a r y  r e s p o n s i b i l i t y  o f  p r o t e c t i n g  t h e  

p u b l i c ' s  a s s e t s  m u s t  b e  m a i n t a i n e d ;  w h i l e  a t  t h e  s a m e  t i m e ,  

t h e  s o c i o e c o n o m i c  a s p e c t s  o f  m e e t i n g  t h e  p u b l i c  n e e d  m u s t  b e  

c o n s i d e r e d .  P o l i c y  d e c i s i o n s  a r e  n e c e s s a r y  to e s t a b l i s h  a t  

w h a t  p o i n t  a n  a p p r o p r i a t e  b a l a n c e  o c c u r s .  I f  l e g i s l a t i v e  o r  

e x e c u t i v e  p o l i c y  is w i l l i n g  t o  a c c e p t  a  h i g h e r  r i s k  s i t u a ­

t i o n  a n d  d e e m s  t h a t  i n c r e a s e d  e m p h a s i s  s h o u l d  b e  p l a c e d  o n  

t h e  s o c i e t a l  a s p e c t s ,  s u c h  d i r e c t i o n  n e e d s  to b e  e x p r e s s e d .  

A s  a r e s u l t ,  h o w e v e r ,  i n c r e a s e d  d e l i n q u e n c i e s ,  f o r e c l o s u r e s ,  

a n d  l o s s e s  m a y  o c c u r .

C o n s i d e r a t i o n  m a y  a l s o  b e  g i v e n  to c h a n g i n g  t h e  C o m m e r c i a l  

F i s h i n g  L o a n  A c t  to r e q u i r e  a l l  r e p o s s e s s e d  p e r m i t s  b e  

r e t u r n e d  t o  C F E C ,  w h o  i n  t u r n  c o u l d  m a k e  t h e  p e r m i t s  a v a i l ­

a b l e  t o  p e r s o n s  w h o  m e e t  t h e  s t a n d a r d s  f o r  i n i t i a l  i s s u a n c e  

( A S  1 6 . 4 3 . 2 5 0 ) .  A r e a s  w h e r e  c o m m e r c i a l  f i s h i n g  p r o v i d e s  

t h e  p r i m a r y  e c o n o m i c  b a s e  w h i c h  c a n  b e  d e t e r m i n e d  t o  b e  

e c o n o m i c a l l y  d i s t r e s s e d  c o u l d  b e  s o  d e s i g n a t e d .  A p p l i c a n t s  

r e s i d i n g  w i t h i n  t h e s e  a r e a s  w h o  m e e t  C F E C  c r i t e r i a  c o u l d  b e  

c h o s e n ,  p e r h a p s  o n  a l o t t e r y  b a s e d  s y s t e m ,  t o  b e  g i v e n  t h e  

r i g h t  o f  f i r s t  r e f u s a l  o n  t h e  p u r c h a s e  o f  a n  a v a i l a b l e  

l i m i t e d  e n t r y  p e r m i t ,  ( C u r r e n t l y ,  t h e  C o m m e r c i a l  F i s h i n g  

L o a n  A c t  r e q u i r e s  C F R L P  t o  o f f e r  C F E C  a r i g h t  o f  f i r s t  

r e f u s a l  a t  a p r i c e  e q u a l  t o  t h e  a m o u n t  o u t s t a n d i n g  o n  t h e  

f o r e c l o s e d  n o t e  p l u s  a n y  c o s t s  C F R L P  d i r e c t l y  i n c u r r e d  i n  

a d m i n i s t e r i n g  t h e  l o a n .  T h i s  p r o v i s i o n  is r e l a t e d  t o  t h e  

C F E C ' s  i n a c t i v e  b u y - b a c k  p r o g r a m  u n d e r  A S  1 6 . 4 3 . 5 1 0  w h i c h ,  

i n  t h e  o p i n i o n  o f  t h e  A t t o r n e y  G e n e r a l ,  o f f e n d s  t h e  c o n ­

s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  d e d i c a t i o n  o f  f u n d s . )

C o n s i d e r a t i o n  m a y  b e  g i v e n  t o  a m e n d i n g  t h e  C o m m e r c i a l  

F i s h i n g  L o a n  A c t  (AS 1 6 . 1 0 . 3 3 5 )  to p r o v i d e  m o r e  f l e x i b i l i t y  

t o  C F R L P  i n  a l l o w i n g  b o r r o w e r s  i n  d e f a u l t  w h o  h a v e  p l e d g e d  

p e r m i t s  a s  s e c u r i t y ,  g r e a t e r  o p p o r t u n i t i e s  to b r i n g  t h e i r  

l o a n s  c u r r e n t .  P r e s e n t l y ,  t h e  l a w  e s t a b l i s h e s  a d e f i n i t e  

t i m e t a b l e  i n  f o r e c l o s i n g  o n  d e f a u l t e d  l o a n s  o f  t h i s  n a t u r e .  

D C E D  f e e l s  t h e y  h a v e  l e s s  w o r k o u t  c a p a b i l i t y  i n  t h e s e  c a s e s  

i n  o r d e r  t o  a v o i d  r e p o s s e s s i o n  o f  t h e  p e r m i t s .

STATE OF ALASKA
- 1 5 -

OlVISlON OF LEGISLATIVE AUDIT
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Revision Date:___ 3/13/91___________
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S T A T E  O F  A L A S K A

1991 L E G I S L A T I V E  S E S S I O N

Sen. Z haroffSponsor:
Requestor: Governor

Department Alfected:
gp(j; Corrmrcial Fisheries

Fish and Ganta

B I L L  N O .  so 21

Component: Ccmnarcial Fisheries

COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 n 0
GRANTS. CLAIMS 0 0 0 0 0 r1 .
MISCELLANEOUS 0 0 0 0 n
TOTAL OPERATING 0 0 0 0 0 o

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 n

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 • 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.) t

: ^  Classy_____________________________________________ phonQ . 465-1210Prepared By 
D ivis ion: C am ercsai F in e r ie s
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FISCAL NOTE

Revision Date:____________

STATE O F  A L A S K A
1991 LEGISLATIVE SESSION

BILL NO. SB27

Title:_E_S tab 115 h1ng . a.fl sJied-S.S.
 b u s in ess  ta x  c r e d i t______
Sponsor:.. . S a i m t o r  Zha r . o f f _____________
Requestor:

Department Affected:Department of Revenue
BRU: Revenue Operations___________________
Component: Income and Excise Audit_______

COMPONENT SERIAL HO. | 1 | 1 | 3 ~j

EXPENDITURES/REVENUES:' (Thousands of Dollars

. ------

OPERATING fy 9 2 FY 93 FY 94 FY 95 . FY 96 FY 97
PERSONAL SERVICES 
TRAVEL 

“ CONTRACTUAL

SUPPLIES"" .... ....
EQUIPMENT
LANDS & STRUCTURES--- 
GRANTS, CLAIMS 
MISCELLANEOUS

. . . .

. .

—

---

• •

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

1 CAPITAL-... 0.0 0.0 0.0 0.0 0.0 0.0

REVENUE | 0.0 (13,617) (13,617) (13,617) 0.0 0.0

FUNDING: (Thousands of Dollars) ......... . * - * - ' '

GENERAL FUND 0.0 (13,617) (13,617) (13,617) 0.0 0.0
-FEDERAL FUNDS
OTHER -

TOTAL . 0.0 (.13,617) (13,617) (13,617) 0.0 0.0

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: 0.0

ANALYSIS: Attach a separate page for analysis 

See Attached

Prepared By: Carl A. Mever ^ _________________
Division: Income and Excise Audit Division

Approved by Commissioner: Lee E. Fisher
Agency: Department of Revenue

Phone: (907) 465-2320
Date: February 26. 1991

5 ^  ■=------------
Date: <?/

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, 0MB, &
Impacted Agency(ies).
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February 26, 1991

SB 27
FISCAL NOTE ANALYSIS 
DEPARTMENT OF REVENUE

SB'27 would reestablish the fisheries business tax credit program, similar 
to the current credit program as provided for under AS 43.75.032, which 
expires December 31, 1991. The fisheries tax credit program provided by this 
bill Is essentially structured after the current program except for the 
following differences:

CURRENT CREDIT PROGRAM 
AS 43.75.032

SB 27 CREDIT PROGRAM 
AS 43.75.037_____

Effective July 1, 1986

Expires December 31, 1991

Credits may be claimed for 3 
consecutive years from 1987 
through 1989 . ______

Last tax year In which a credit may 
be claimed Is 1991 (FY92)

Effective January 1, 1992

Expires December 31, 1994

Credits may be claimed for 2 
consecutive years from 1992 or 1993

Last tax year year In which a credit 
may be claimed 1s 1994 (FY 95)

Both of the programs allow for a maximum credit not to exceed 50% of the 
tax liability and credits may not be approved for more than 50% of qualifying 
expenditures. Also, both programs provide that credits may not be carried 
back to prior tax years and that no credits are allowed to taxpayers 1n 
arrears with the department 1n payment of a fisheries business tax under AS 
43.75.015.

The revenue effect Is estimated based on the average tax credit generated 
per year under the current credit program. ($68,083,151 total credits 
divided by five years, or $13,616,630)

A position paper is attached.
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S e n a t o r  F r e d  F .  Z h a r o f f

A l a s k a  S t a t e  L e g i s l a t u r e

P. O. BOX 405, KODIAK, ALASKA 99615 (907) 406-5253
TURING SESSION:
P. O. BOX V, JUNEAU. ALASKA 99011 *(907) 465-3473• 465-3474

DISTRICT N  •----------------------------
ALASKA PENINSULA • ALEUTIAN CHAIN • BI1ISTOL BAY • KODIAK ISLAND * LAKE CLARK/LAKE ILIAMNA • PRIBILOF ISLANDS » SHUMAOIN ISLANDS

S B  27 e s t a b l i s h e s  a n e w  t w o - y e a r  F i s h e r i e s  B u s i n e s s  T a x  C r e d i t  
p r o g r a m ,  m o d e l e d  a f t e r  t h e  c r e d i t  p r o g r a m  t h a t  w a s  in 
e x i s t e n c e  f r o m  1987 t h r o u g h  1989.

T h e  o r i g i n a l  p r o g r a m  w a s  a t r e m e n d o u s  s u c c e s s  in e n c o u r a g i n g  
i n c r e a s e d  i n v e s t m e n t  in A l a s k a ' s  s h o r e b a s e d  s e a f o o d  p r o c e s s i n g  
f a c i l i t i e s .  A c c o r d i n g  to t h e  D e p a r t m e n t  o f  C o m m e r c e  and 
E c o n o m i c  D e v e l o p m e n t ,  o v e r  $140 m i l l i o n  w a s  i n v e s t e d  in A l a s k a  
s e a f o o d  p l a n t s  d u r i n g  the t a x  c r e d i t  p e r i o d .  T h e  c r e d i t  g a v e  
m a n y  p r o c e s s o r s  t h e  o p p o r t u n i t y  to e x p a n d  in t o  g r o u n d f i s h  and 
t o  m a k e  t h i s  r e s o u r c e  a v i a b l e  f i s h e r y  f o r  A l a s k a n s .

S B  27 w o u l d  r e a c t i v a t e  the p r o g r a m  f o r  a l i m i t e d  t i m e  p e r iod, 
1992 t h r o u g h  1993. P r o c e s s o r s  w o u l d  b e  a b l e  t o  u s e  u p  to 
f i f t y  p e r c e n t  of  t h e i r  a n n u a l  b u s i n e s s  t a x  l i a b i l i t y  for two 
c o n s e c u t i v e  y e a r s  for c a p i t a l  e x p e n d i t u r e s  t h a t  " i n c r e a s e  
p r o d u c t  d i v e r s i t y ,  or p r o d u c t i o n  e f f i c i e n c y  a n d  c a p a c i t y ,  or 
i m p r o v e  p r o d u c t  q u a l i t y " .

T h e  s p i n o f f  e f f e c t s  f r o m  t h e  c r e d i t  include:

—  E c o n o m i c  d e v e l o p m e n t  in A l a s k a n  c o a s t a l  c o m m u n i t i e s .
—  M o r e  y e a r - r o u n d  o p e r a t i o n  o f  s e a f o o d  p l a n t s ,  w h i c h  

b e n e f i t s  r e s i d e n t  A l a s k a n  p r o c e s s i n g  w o r k e r s .
—  M o r e  m a r k e t s  for A l a s k a n  c o m m e r c i a l  f i s h e r m e n .

T h e  c r e d i t  is p a r t i c u l a r l y  c r u c i a l  at t h i s  t i m e  d u e  to t h e  

c o m p e t i t i v e  t h r e a t  A l a s k a ' s  s h o r e b a s e d  g r o u n d f i s h  p r o c e s s o r s  
face fr o m  the O u t s i d e - b a s e d  o f f s h o r e  f a c t o r y  t r a w l e r  fleet.

T h e  f o l l o w i n g  b a c k u p  i n f o r m a t i o n  is a t t a c h e d :

1 .  S e c t i o n a l  a n a l y s i s .

M E M O R A N D U M

T O S e n a t o r  D r u e  P e a r c e  
C h a i r
S e n a t e  L a b o r  and - -

F R O M S e n a t o r  F r e d  F

D A T E A p r i l  23, 1991

RE S e n a t e  Bi l l  27 - "An A c t  e s t a b l i s h i n g  a f i s h e r i e s  
b u s i n e s s  t a x  c r e d i t ;  a n d  p r o v i d i n g  for an  e f f e c t i v e  
d a t e . "

I
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2. F i s c a l  n o t e  f r o m  t h e  D e p a r t m e n t  o f  F i s h  a n d  Game.

3. L e t t e r  f r o m  Mr. B a r r y  Lester, c h i e f  e x e c u t i v e  
o f f i c e r  o f  t h e  S e a f o o d  P r o d u c e r s  C o o p e r a t i v e .

4. L e t t e r  f r o m  Mr. W i l l i a m  D i g non, p r e s i d e n t  of H o o n a h  
C o l d  S t o r a g e .

5. L e t t e r  f r o m  Mr. A l v i n  Burch, e x e c u t i v e  d i r e c t o r  of 
t h e  A l a s k a  D r a g g e r s  A s s o c i a t i o n .

6. S u m m a r y  o f  t h e  D e p a r t m e n t  o f  C o m m e r c e  r e p o r t  o n  t h e  
i m p a c t  o f  t h e  t a x  c r e d i t ,  M a r c h ,  1990.

7. " F i s h e r i e s  B u s i n e s s  T a x  C r e d i t  S t u d y "  b y  t h e  
D e p a r t m e n t  o f  C o m m e r c e .

8. D e p a r t m e n t  o f  C o m m e r c e  r e p o r t  o n  t a x  r e v e n u e  
p r o j e c t i o n s  r e s u l t i n g  f r o m  t h e  t a x  c r e d i t .

9. R e s u l t s  of  F i s h e r i e s  B u s i n e s s  T a x  C r e d i t  s u r v e y .

10. A l a s k a  S e a f o o d  M a r k e t i n g  I n s t i t u t e  f a c t  s h e e t  a b o u t  
t h e  s e a f o o d  indus t r y .

11. T a x  c r e d i t  r e s e a r c h  r e p o r t  b y  t h e  S e n a t e  A d v i s o r y  
C o u n c i l ,  N o v e m b e r  22, 1988.

12. T a x  c r e d i t  r e s e a r c h  r e p o r t  b y  t h e  H o u s e  R e s e a r c h  
A g e n c y ,  S e p t e m b e r  2, 1988.

13. F i s h  t a x  c r e d i t  a p p l i c a t i o n .

14. F i s h e r i e s  B u s i n e s s  T a x  C r e d i t  s t a t u t e s  a n d  
r e g u l a t i o n s .
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S E C T I O N A L  A N A L Y S I S  

S e n a t e  Bi l l  No. 27

"An A c t  e s t a b l i s h i n g  a f i s h e r i e s  b u s i n e s s  t a x  c r e d i t ;  and
p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

S E C T I O N  1

(a) E s t a b l i s h e s  a n e w  f i s h e r i e s  b u s i n e s s  t a x  c r e d i t  
p r o g r a m  to  b e  in e f f e c t  f o r  t h e  y e a r s  1992 a n d  1993. 
S a m e  c r i t e r i a  for c r e d i t s  as t h e  p r e v i o u s  p r o g r a m .

(b) P r o h i b i t i o n  o n  c a r r y i n g  b a c k  t a x  c r e d i t  t o  p r i o r  tax 
years, b u t  c r e d i t  a l l o w e d  t o  be  c a r r i e d  f o r w a r d  
w i t h i n  t h e  t w o  y e a r s  a v a i l a b l e .  S a m e  p r o v i s i o n  in 
t h e  p r e v i o u s  p r o g r a m .

(c) A l l o w s  t a x  c r e d i t  f o r  c o n t r i b u t i o n s  t o  t h e  A.W. 
" W i n n "  B r i n d l e  m e m o r i a l  s c h o l a r s h i p  a c c o u n t .  S a m e  
l a n g u a g e  a s  p r e v i o u s  p r o g r a m ,  e x c e p t  for 
c l a r i f i c a t i o n  on w h e n  t h e  c r e d i t  c a n  b e  c l a i m e d .

(d) T o t a l  t a x  c r e d i t  t h a t  m a y  b e  c l a i m e d  is c a p p e d  at 
f i f t y  p e r c e n t  o f  t h e  t a x p a y e r ' s  b u s i n e s s  t a x  
l i a b i l i t y .  S a m e  l a n g u a g e  as p r e v i o u s  p r o g r a m .

(e) P r o h i b i t i o n s  on g r a n t i n g  t a x  c r e d i t s .  S a m e  
l a n g u a g e  as p r e v i o u s  p r o g r a m .

(f) P r o v i d e s  f o r  a p p l i c a t i o n  form. S a m e  l a n g u a g e  as 
p r e v i o u s  p r o g r a m .

(g) P r o v i d e s  for t i m e l y  c o n s i d e r a t i o n  of a p p l i c a t i o n .  
S a m e  l a n g u a g e  as p r e v i o u s  p r o g r a m .

(h) D e f i n i t i o n s .  S a m e  l a n g u a g e  as p r e v i o u s  p r o g r a m .

T A X  C R E D I T  R E P O R T

R e q u i r e s  p r e p a r a t i o n  of a n  a n n u a l  r e p o r t .  S a m e  
l a n g u a g e  as p r e v i o u s  p r o g r a m .

S E C T I O N  2

E s t a b l i s h e s  t a x  c r e d i t  for A.W. "W i n n "  B r i n d l e  m e m o r i a l  
s c h o l a r s h i p  acc o u n t ,  to t a k e  e f f e c t  w h e n  t h e  f i s h e r i e s
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b u s i n e s s  t a x  c r e d i t  p r o g r a m  s u n s e t s .  L a n g u a g e  in p a r a g r a p h s
(a) t h r o u g h  (d) c o p i e d  f r o m  p r e v i o u s  se c t i o n .

S E C T I O N  3

(b) A l l o w s  m u n i c i p a l i t i e s  to  r e c e i v e  t h e i r  50 p e r c e n t  
s h a r e  o f  f i s h e r i e s  b u s i n e s s  t a x e s  c o l l e c t e d  w i t h i n  
m u n i c i p a l  b o u n d a r i e s .  I n c l u d e s  r e f e r e n c e  t o  t h e  
s t a t u t e  c r e a t e d  by t h i s  bill.

S E C T I O N  4

T e c h n i c a l  a m e n d m e n t  f o r  c o n s i s t e n c y  b e t w e e n  p r e v i o u s  tax 
c r e d i t  p r o g r a m  a n d  p r o g r a m  c r e a t e d  in t h i s  bill.

S E C T I O N  5

R e p e a l s  t h e  r e q u i r e m e n t s  for t h e  t a x  c r e d i t  r e p o r t  
( 4 3 . 7 5 . 0 3 9 ) ,  t h e  d e f i n i t i o n  of " c a p i t a l  e x p e n d i t u r e "  
( 4 3 . 7 5 . 1 4 0 ( 1 ) ) ,  t h e  d e f i n i t i o n  of " p r o d u c t  d i v e r s i t y "  
( 4 3 . 7 5 . 1 4 0 ( 7 ) ) ,  t h e  d e f i n i t i o n  of " p r o d u c t  q u a l i t y "  
( 4 3 . 7 5 . 1 4 0 ( 8 ) ) ,  a n d  t h e  e f f e c t i v e  d a t e  f o r  B r i n d l e  s c h o l a r s h i p  
c o n t r i b u t i o n s  in t h e  p r e v i o u s  l a w  (sec. 10, ch. 79, S L A  1986) 
u p o n  t h e  s u n s e t  d a t e  o f  t h e  n e w  t a x  c r e d i t  p r o g r a m ,  J a n u a r y  1, 
1995.

S E C T I O N  6

F I S H E R I E S  B U S I N E S S  T A X  C R E D I T  C L A I M  IN T A X  Y E A R  1994.

M a k e s  c l e a r  t h a t  f i s h e r i e s  b u s i n e s s e s  t h a t  h a v e  a p p l i e d  and 
r e c e i v e d  a p p r o v a l  for t w o  y e a r  t a x  c r e d i t  p r o j e c t s  in 1993 m a y  
c l a i m  t h e  t a x  c r e d i t  in 1994.

S E C T I O N  7

I m p l e m e n t s  t h e  c r e d i t  f o r  B r i n d l e  S c h o l a r s h i p  c o n t r i b u t i o n s  in 
S e c t i o n  2 a n d  t h e  r e p e a l  of  u n n e e d e d  s t a t u t e s  w h e n  t h e  p r o g r a m  
s u n s e t s  in S e c t i o n  5.

S E C T I O N  8

E f f e c t i v e  d a t e  o f  J a n u a r y  1 ,  1 9 9 2  f o r  r e m a i n i n g  s e c t i o n s .


