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MICHIGAN (cont.)

Occasionally, a school district and a local will bilaterally agree to
arbitrate; it has happened five or six times in twenty years in Michigan.
However, 1t is not encouraged by the Michigan Association of School Boards
(MASB). The MASB experience with police and fire arbitration 1is that
arbitration stifles true collective bargaining. In the long run,
arbitration awards are more costly to the public employer than negotiated
agreements. MASB is on record as preferring the legal right to strike over
arbitration.

After twenty years of public sector collective bargaining in Michigan, the
public has accepted the adversarial process. MASB feels that one area of
the law that leads ro considerable confusion is that while it is illegal to
strike 1in Michigan, the courts have effectively removed any penalties the
employer could inpose on striking locals except that of discharging the

offending employee.

Because each striking teacher 1is entitled to an individual hearing, the
cost of discharging a striking faculty can run as high as $20,000 per
teacher if the employer wins, so therefore, school districts are motivated
to ignore the 1illegality of the strike and continue to work to get an
agreement witheut taking the costly action of firing faculty.

MASB tends to think that even with tire average of 25 teacher strikes per
year, the status quo is preferable over fine tuning the law to eliminate
strikes primarily for two reasons: (1) much more is involved than fine
tuning a lavw/ to guarantee teacher satisfaction, high morale, and a good
education for the children, and (2 allowing an outside arbitrator to
establish wages is contrary to MASB"s strong belief in local control of
their school districts.



MINNESOTA

There 1is one comprehensive public employee bargaining lav; in the State of
Minnesota. The statute covers state emoloyees, including employees of the
University of Minnesota, state and junior colleges, and school districts,
but excluding employees of charitable hospitals. The law allows
non-essential employees to strike after certain conditions are nmet.
However, unions that engage in illegal strikes lose representation status
and are ineligible for certification and deduction of dues for two years.

ALL, PUBLIC EMPLOYEES

Authority: Minnesota Statutes Annotated, Chapter 179A, Section 179A.01 et
seq.

Exclusions: Elected officials, election officers; National Guard;
emergency, part-time, ‘temporary, or seasonal employees; employeas of
charitable hospitals; students; confidential employees of the state and
University of Minnesota.

Administrative Agencies: Bureau of Mediation Services (BMS); Appeals,
Minnesota Public Employment Relations Board (MPERB).

Unit Determination: BMS; may be appealed to MPERB.

Criteria for Unit Determination: Essential and other than essential
employees may not be in same unit; all employees under same appointing
authority 1in one unit except when factors require otherwise, such as:
employees® classification, compensation, profession, or craft; relevant
administrative supervisory levels of authority; geographical Ilocation;
history and extent of organization; wishes of the parties. State and
University of Minnesota units are established by statute. Supervisory
employees, confidential employees, school principals, and assistant
principals may form own organizations.

Recognition: Exclusive; by election or by verified majority on joint
petition.

Bargaining Rights: Duty to bargain; meet and confer with professional
employees on policy.

Scope of Bargaining: Grievance procedure, hours, fringe benefits, and
terms and conditions of employment; excluding retirement contributions or
benefits, employer®s personnel policies, -educational policies of school

district.

Grievance Procedure: Arbitration



MINNESOTA (cont..)

Employee Rights: To form or join unions; refrain from doing so; present
grievances; designate exclusive representative by secret ballot.

Employer Rights: Policy, budget, technology, organizational structure, and
selection of personnel; direction and number of personnel.

Union Security: Dues deduction; agency shop permitted; fair share fee
limited to no more than 85 percent of dues.

Unfair Labor Practices by Employer; Interfere with, restrain, or coerce
employees; dominate unions; discriminate on account of union membership or
testimony; refusal to bargain in good faith; blacklist; refusal to comply
with grievance procedure; violate rules and regulations of BMS; refusal to
comply with arbitration award; violate or refuse to comply with orders of
director of BMS or MPERB; refusal to provide budget information to union.

Unfair Labor Practices by Union: Restrain or coerce employees or
employer®s representative; refusal to bargain in good faith; violate rules
and regulations of BMS; refusal to comply with arbitration award; call a
jurisdictional strike; damage property or endanger safety of persons while
on strike; force or require employer to assign work to certain employees in
a particular union; cause or attempt to cause employer to pay for services
not performed; engage 1in unlawful strike; picketing that has unlawful
purpose; picketi j that unreasonable interferes with access to employer’s
facilities; seize, occupy, or destroy employer®"s property; violate or
refuse to comply with orders of director of BMS or MPERB; restrain or
coerce any person.

Impasse Procedure; Mediation - Either party may petition BMS for mediation
or director of BMS may 1initiate. Arbitration - Mandatory for essential
enployees in the event the parties are determined to be at impasse by the
director of BMS; tripartite panel unless parties agree to single
arbitrator; for principals and assistant principals, panel selects final
offer on each impasse item; for others, 1if parties agree, panel selects
final offer on each impasse item or final offer of one party by package;
award issued within ten days of conclusion of hearing; costs shared equally
by the parties.

Criteria for Arbitration Award: Statutory rights of employer to
efficiently manage operations.

Strike Policy; Prohibited for confidential, essential, and managerial
employees; non-essential enployees may strike provided contract has
expired, mandatory mediation period has been completed, or, if there 1is no
agreement, 1impasse has occurred; teachers generally may strike if contract
has expired or if there is no contract and impasse has occurred,



MINNESOTA (cont.)

mediation period has been completed, neither party requests interest
arbitration or arbitration has been rejected, employer refuses to comply
with arbitration award; unions that violate strike ban lose representative
status and are 1ineligible for certification and dues deduction for two

years.

Note: All negotiations, mediation sessions, and hearings between employer
and union shall be 1in public except as provided by director of EMS.
Contract duration may not exceed three years except for duration of
teachers®™ contracts, which may notexceed two years. Teacher contracts
shall not contain rage reopeners orany other provision for renegotiation

of compensation.

Between 1971 and 1981 the following statistics were fairly constant.
Approximately 435 K-12 units bargained biennially. Approximately 100 (23%)
settled voluntarily; approximately 300 (69%) settled in mediation; and
approximately 35 (8% settled in arbitration.

Between 1973 and 1981 there were 14 teacher strikes. In 1981-1982 there
were 35 strikes and in 1983-1984 there were eight strikes. The high
incidence of strikes in 1981-1982 may be attributed to the fact that
teachers were using the amended right to strike clause experimentally. It
is doubtful that such 1incidence will occur again because it proved

ineffective.

Bargaining units 1in Minnesota do not particularly care for arbitration.
It"s an open process; employees and employers agree on the kind they want
before beginning, 1i.e., conventional, 1item by item, final offer, etc. Up
to the past couple of years, the awards have been slightly lower than
average. The past three awards have been outstanding in favor of teachers.
On average, however, arbitration has been just OK. All in all, the
Minnesota Education Association (MEA) prefers the right to strike to
arbitration and, or course, negotiated settlements to either.

A change to PELFA is being considered by the MEA; teachers have the option
of choosing binding arbitration if the contract negotiations goes inJo the
second year of bargaining without agreement 1in sight. There 1is strong
sentiment from both sides that maybe, just maybe, binding arbitration 1is
not a bad thing if employees have gone a year or two without a contract.

The current law is effective and accepted by the bargaining units. The MEA
feels that compared with many other states, the Minnesota PELRA is a good
law. It has had generous support from both parties. The MEA believes that
arbitration will be the law for the foreseeable future because it is seen
by many as preferable to the right to strike.



MINNESOTA (cont.)

Case 33aw

Fair share provision of the Act does not violate the due process clause of
the U.S. or state constitutions. Robbinsdale Educ. Ass*n v. Teachers,
Local 872, 92 LRRM 2417 [1976] reversing 90 LRRM 2702; affirmed by
Threlkeld v. Robbinsdale Educ. Ass®"n, 110 LRRM 3067 [1982].

Because terms and conditions of enployment and inherent management policy
may overlap, a public employer may voluntarily negotiate over these
matters. AFSCME Council 96 v. St. Louis County, 106 LRRM 2635 [1980].

Though a transfer is a managerial decision and not bargainable, whether or
not the transfer conforms to negotiated transfer criteria 1is a proper
subject of arbitration. Minneapolis Teachers Federation v. School

District, 96 LRRM 2706 [1977].



NEVADA

The single public employee bargaining statute in the State of Nevada covers
local government employees, including teachers and nurses. The statute
carries strong penalties for strikes. Union may be fined $50,000 per day;
union leaders, $1,000 per day, or they may be inprisoned. Employers may
dismiss, suspend, or demote striking enployees, cancel a collective
bargaining agreement, or withhold wages for the period of a strike.

TEACHERS

Authority: Nevada Revised Statutes, Section 288.010 et seq (1969).
Exclusions: Confidential enployees.

Administrative Agency: Local Government Employee-Management Relations
Board (EMRB).

Unit Determination: Local government employer; EMRB in cases of dispute.

Criteria for Unit Determination: Coirmunity of interest; department heads,
administrative employees, and supervisors shall not be in same unit as
employees they supervise, may form own unit; police officers may only join
unions composed of law enforcement personnel. Principals, assistant
principals, or other school administrators below rank of superintendent,
associate superintendent, or assistant superintendent shall not be members
of same unit with teachers, unless school district employs fewer than five
principals, but may join others of same rank in separate unit.

Recognition: Exclusive; by voluntary designation or by election.
Bargaining Rights: Duty to Bargain.

Scope of Bargaining: Salary, wage rates, or other forms of direct monetary
compensation; sick leave, vacation leave, holidays, and other paid or
nonpaid leaves of absence; insurance benefits; total hours of work required
of an employee on each work day or work week; total number of days of work
required in a work year; discharge and disciplinary procedures; recognition
clause; method used to classify enployees in the bargaining unit; deduction
of dues for the recognized union; protection of employees in the bargaining
unit from discrimination because of participation in recognized unions; no
strike provisions; grievance and arbitration procedures for resolution of
disputes relating to interpretation or application of collective bargaining
agreements; general saving clauses; duration of collective bargaining
agreement; safety; teacher preparation time; procedures for reduction in
workforce; any provision negotiated and in effect as of 5/15/75.

Employee Rights: To join or vrefrain from joining any union; present
grievance.



NEVADA (cont.)

Employer Rights: Manage operation in most efficient manner consistent with
public interest; take necessary actions in cases of emergency; hire,
direct, assign, or transfer an enployee, but excluding right to assign or
transfer as a form of discipline; layoff of any employee because of lack of
work or funds, subject to established procedures; determine appropriate
staffing levels and work performance standards except for safety
consideration; determine content or work day, including, without limit,
workload factors, except for safety consideration; determine quality and
quantity of services to be offered to public; determine means and methods
of offering services; safety of the public.

Unfair Labor Practices by Employer: Interfere with, restrain, or coerce
enployees; dominate unions; discriminate on account of union membership or
testimony; refusal to bargain in good faith, 1including impasse procedure;
discriminate on account of race, color, religion, sex, age, physical or
visual handicap, national origin, political or personal reasons or
affiliations; failure to provide information requested by union concerning

matters to be negotiated.

Unfair Labor Practices by Union: Interfere with, vrestrain, or coerce
employees; refusal to bargain in good faith, including impasse procedure;
discriminate on account of race, color, religion, sex, age, physical or
visual handicap, national origin, political or personal reasons or
affiliations; failure to provide information requested by employer
concerning matters to be negotiated.

Impasse Procedure: As first step in negotiations, parties shall discuss
procedures to be followed in case of impasse. Mediation - Either party may
request mediator after July 1; before July 1, dispute may be submitted to
mediator if both parties agree; labor commissioner submits list of
mediators if parties cannot agree; mediator tries to help settle disputes
by July 10; 1if dispute goes to factfinding, mediator must report to
commissioner by July 15 on efforts to settle dispute; costs shared equally
by the parties. Factfinding - If agreement is not reached in mediation by
August 1 or 1if the unit has fewer than 30 employees, either party nay
request Tactfinding up to September 20; single factfinder; mediator may
also be factfinder; 1if parties cannot agree on factfinding, either may
request seven name list from AAA of FMCS; FMCS used if parties cannot agree
on service to use; nonbinding report due within 30 days after end of
hearing; costs shared equally by the parties. Binding Factfinding -
Parties nay agree in advance to be bound by any or all parts of factfinding
report; if they do not agree, either party nay request three member panel
to determine if any or all of factfinder®s reconroendations are binding;
panel makes determination based on public interest, fiscal effect, and
public safety.

Criteria for Binding Factfinding Award: Ability to pay must be established
first, then normal standards used in interest disputes are applied.



NEVADA (cont.)

Strike Policy: Prohibited; strikes may be enjoined; union nay be fined
$50,000 per day, its leaders may be fined $1,000 per day or jailed;
employer nay dismiss, suspend, or demote strikers, cancel collective
bargaining agreement, or withhold wages for period of strike.

Note: An employee-management advisory committee has been created
consisting of three designees of unions and three designees of local
government: employers. Duties include; interviewing applicants and

submitting an agreed upon list of applicants to governor for positions on
EMRB; advising EMRB? filing a report with legislature regarding procedures
in statute and recommending desirable legislation.

The monetary provisions of most of Nevada®s 17 school districts are
negotiated annually. Occasionally a two year agreement is reached;
however, that is not the norm. As of August 27, 1986, there is only one
district v/hich may arbitrate for the 1986-1987 contract year. Two other
districts have not settled; it 1is expected that they will settle without

outside assistance.

Last best offer 1is not mandated for schools, thus arbitration, when
utilized, 1is conventional. Most local governments 1in Nevada are not
enthusiastic about their experiences with arbitrators®™ decision. They feel
the list of arbitrators available tends generally to be labor oriented and,
since the persons available are almost without exception non-Nevadans,
their decisions are all the more suspect. There is a general feeling that
arbitrators® decisions erode the management and decision making duties of
elected local officials.

Nevada law prohibits strikes of public employees. There have not been any
strikes since the lav; was enacted. Generally, the Nevada State School
Boards Association (NSSBA) feels that most educators agree that strikes
would be disruptive to the education process, thus arbitration may be the
better alternative. Many local government officials, 1including educators,
have expressed to legislative committees that perhaps a right to strike
provision might have a beneficial effect on the process because a strike
would bring home to the public the true impacts of public enployee

collective bargaining.

The NSSBA feels that the provisions dealing with the 1list of items
identifying the scope of mandatory bargaining is one of the critical areas
for consideration. There has not been a legislative session when bills
have not been considered to add to or to delete from the list. Some of the
items, for example "safety of the employee™, are subject to interpretation
and cause undue problems 1in negotiating sessions. Collective bargaining
laws are now accepted but not with a great degree of enthusiasm. The
bargaining process results in many confrontations, posturing on both sides
and time commitments which might be more well spent elsewhere. Without a
decent alternative available both sides must continue to negotiate these
conflicts. The process is effective, but is not without problems.



NEVADA (cont.)

The Nevada Education Association (NEA) believes that automatic binding
arbitration is preferable to the right to strike for several reasons;
first, because services continue to be rendered, and second, because 20
percent of the employees reside in smaller counties, a strike may be
ineffective. The employee, no matter where he/she resides, has the same
rights. A strike in a county of 10,000 people will not have the same
inpa t as a strike in a county with 100,000 people.

Generally, the NEA believes that arbitrators®™ awards have been fair.
Forty-two contracts have been negotiated in the past three years. Only two
contracts have been resolved through arbitration. In each case the NEA"s

position was compromised.

NEA®s position on interest arbitration 1is that last best offer is

preferable to conventional. It forces the negotiating parties to get
together and work out their differences. Arbitrators do not particularly
care for last best offer and often end up playing mediator. One side

always loses in last best offer, so generally, contracts can be settled
before impasse 1is reached.



NEW JERSEY

One employee bargaining statute 1in the State of New Jersey extends
collective bargaining rights to public as we? 1 as private employees. The
law permits bargaining over grievance procedu. es and terms and conditions
of employment but excludes standards of enployee performance. A separate
law provides for arbitration of contract disputes for police and fire
fighters.

PUBLIC, PRIVATE EMPLOYEES

Authority: New Jersey Statutes Annotated, Title 34, Section 34:13A-1 et
seq (1968) as last amended July 30, 1982.

Exclusions: Elected officials? members of boards and commissions,
managerial executives; confidential employees.

Administrative Agency: Public Employment Relations Commission (PERC).
Unit Determination: PERC in cases of dispute.

Criteria for Unit Determination: Community of interest; professionals
cannot be in a unit of non-professionals except by election; appropriate
unit of employees; separate supervisory units.

Recognition: Exclusive; by voluntary designation or by election.
Bargaining Rights: Duty to bargain.

Scope of Bargaining: Grievances; disciplinary disputes, and terms and
conditions of employment.

Grievance Procedure: Mandatory in all agreements; arbitration permitted.

Union Security: Dues deduction mandatory®; agency shop permitted; fair
share fee limited to no more than 85 percent of dues; must provide for a
procedure for rebate upon demand of any employee of pro rata share for
activities or causes only incidentally related to terms and conditions of

employment.

Unfair Labor Practices by Employer: Interfere with, restrain, or coerce
employees; dominate unions; discriminate on account of union membership or
testimony; vrefusal to bargain or to process grievances in good faith;
refusal to reduce agreement to writing and to sign it; violate PERC rules
and regulations.

Unfair Labor Practices by Unicn: Interfere with, vrestrain, or coerce
enployees or employer®s representatives; refusal to bargain in gocd faith;
refusal to reduce agreement to writing and to sign it; violate PERC rules
and regulations; discriminate on account of unicn membership or testimony.



NEW JERSEY (cont.)

Impasse Procedure: Mediation - Request of either party; costs borne by
PERC. Factfinding - PERC may 1initiate or recommend; single neutral or
tripartite panel; costs borne by parties except for police and fire
fighters which are borne by PERC. Arbitration - Voluntary interest

ARBITRATION upon mutual consent.

Strike Policy: No Specific Provision; strikes by police and fire fighters
prohibited.

Note: Between 1975 and 1978, the New Jersey Public Employment Relations
Commission (PERC), in numerous decisions, interpreted the Employee-Employer
Relations Act to find that school boards and teacher unions could negotiate
over permissive subjects, 1i.e., matters that were not terms and conditions
of employment, and were not precluded from negotiations by statute.

The vast majority of districts (97%) have multi-year bargaining contracts
which means that every school district does not negotiate every year. On
an average, approximately half (45-50%) of New Jersey"s school districts
negotiate new agreements in any given year.

A little over half of the school districts settle their negotiations
without reaching impasse (54% for the 1985-1986 school year). Thirty-six
percent of the school districts settled their contracts during mediation;
ten percent reported that they utilized both mediation and factfinding
before reaching settlement.

Compulsory interest arbitration does not exist for school district
negotiations 1inpasses. While school boards and unions may mutually agree
to submit their impasse dispute to an interest arbitrator, it very rarely

occurs.

There were 64 teacher strikes in New Jersey between 1979 and 1986 which
resulted in an average loss of 4.8 school days per strike.

Case law

Public employees do not have right to strike by inference. Board of Educ.
v. New Jersey Education Ass"n, 69 LRRM 2870 [1947].



PENNSYLVANIA

There are three public enployee bargaining laws in the State of
Pennsylvania. One statute covers state, county, and municipal employees in
general and grants the right to strike after mediation and factfinding.
Police and fire fighters are covered by a second statute that provides for
compulsory arbitration of bargaining disputes. A third statute covers
municipal employees.

PUBLIC EMPLOYEES IN GENERAL
Authority: Act 195, Section 101 et seq (1970).

Exclusions: Police and fire fighters; elected or appointed officials;
managerial or confidential employees; clergy or employees of church
offices.

Administrative Agency: Pennsylvania Labor Relations Board (PLFB).
Pennsylvania Bureau of Mediation (PBM).

Unit Determination: PLRB.

Criteria for Unit Determination: CoiTtnunity of interest; avoidance of
over fragmentation; majority of professionals must vote for inclusion in
non-professional units; prison and mental hospital guards, court employees,
and security guards must form their own units; security guards may not
affiliate with unions representing ether job classifications; statewide
units for statewide bargaining; supervisors must form own units.

Recognition: Exclusive; by voluntary designation or by election.
Bargaining Rights: Duty to bargain; meet and discuss for supervisors.
Scope of Bargaining: Wages, hours, and other terms and conditions of
employment; meet and discuss on the impact of decisions made on 1issues
within management rights.

Grievance Procedure: Arbitration required.

Employer Rights: Functions and programs of employer; standards of service;
budget; technology; direct personnel and organizational structure; hire of
discharge enployees for just cause.

Enployee Rights: To organize, form, join, or assist unions; engage in
lawful concerted activities; refrain from doing so; present grievances.

Union Security: Maintenance of membership permitted.



PENNSYLVANIA (cont.)

Unfair Labor Practices by Employer: |Interfere with, restrain or coerce
enployees; dominate unions; discriminate on account of union membership or
testimony; refusal to bargain in good faith, including grievance
processing; refusal to reduce agreement to writing and to sign it; violate
PLRB rules and regulations regarding conduct of representation elections;
refusal to implement arbitration award; refusal to meet and discuss.

Unfair Labor Practices by Union: Restrain or coerce employees or
employer®s representative; refusal to bargain in good faith; violate PLRB
rules and regulations regarding conduct of representation elections;
refusal to reduce agreement to writing and to sign it; strike or boycott
for jurisdictional reasons; secondary boycott; refusal to implement
arbitration award; refusal to meet and discuss.

Inpasse Procedure: Mediation - If no agreement is reached within 21 days
of negotiations or 150 prior to budget submission date, PBM must be called
in; if no agreement after 20 days or 130 days prior to budget submission

date, PBM notifies PLRB. Factfinding - PLRB may name a single or
tripartite panel; report due within 40 days of PBM notice to PLRB; state
pays one half the cost, parties each pay one fourth. Arbitration -

Voluntary; tripartite panel; PLRB pays for neutral, parties pay for their
own representative.

Strike Policy: May strike after mediation and factfinding; employer may
seek injunction where there is a clear and present danger to public health,
safety, and welfare; employee may not be paid for period of strike; court
nay punish violation of injunction with fines and imprisonment; enployees
other than those on strike who refuse to cross picket lines are deemed to
be engaged in prohibited strike; ULP is not a defense to an illegal strike.

Note: The Pennsylvania State Education Association (PSEA) records an
average of from 225 to 230 locals which bargain each year. Of these, the
vast majority are settled either during the mediation process or subsequent
to factfinding.

PSEA, and most public enployee bargaining agents, feel that Act 195 is, has
been, and will continue to be effective. The evidence of such acceptance
can be seen in the fact that thelaw has withstood several attempts at
modification ranging from amendmentto time limits through abolition.

Generally, PSEA feels that the Act works well and needs little or no
improvement. The areas that work exceptionally well are mediation and
strike. The areas that work less exceptionally well are factfinding and
voluntary binding arbitration. There are those organizations and
individuals which feel the Act would be improved by providing for mandatory
binding arbitration. PSEA has no official position espousing amending the
Act to include binding arbitration. However, PSEA®"s position on the topic
is that if the legislature amends the Act to impose harsher penalties upon
bargaining agents for utilizing strikes, tuen the Act should be amended to
provide for binding arbitration.



PENNSYLVANIA (Cont.)

The Pennsylvania School Boards Association (PSBA) feels the area that has
caused the greatest amount of controversy has been the conflict between the
collective bargaining law and existing school law. Pennsylvania has led
the nation in strikes, both in number and in length, and this is partly the
result of the conflict mentioned. Teachers in Pennsylvania can strike for
35-45 days and not Jlose any money because of a school code law that
requires the scheduling of 180 student days. This is one example of sane
of the troubling problems experienced through Pennsylvania collective
bargaining.



WISCONSIN

There are three public enployee bargaining laws in the State of Wisconsin.
One statute covers state employees, while the second law extends bargaining
rights to municipal employees, including teachers. A third statute
provides for arbitration of disputes concerning policemen and fire

fighters.

TEACHERS

Authority: Wisconsin Statutes Annotated, Chapter 111, Section 111.70 et
seq (1959) as last amended effective 1986.

Exclusions: Independent contractors; supervisors; confidential,
managerial, or executive enployees.

Administrative Agency: Wisconsin Employment Relations Commission (WERC).

Unit Determination: WERC.

Criteria for Unit Determination: Avoid fragmentation; separate units for
professionals and non-professionals unless majority of professional
enployees vote for inclusion in non-professional unit; separate units from
craft and non-craft enployees unless majority of craft enployees vote for
inclusion; desires of employees.

Recognition: Exclusive; by election.

Bargaining Rights: Duty to bargain.

Scope of Bargaining: Wages, hours, and conditions of employment.
Grievance Procedure: Arbitration permitted.

Enployee Rights: To organize, form, join, or assist unions; bargain;
engage in lawful concerted activities; present grievances; refrain from
doing so.

Union Security: Dues deduction mandatory; agency shop permitted; rescinded
if less than majority of unit supports continuation in an election or if
union refuses membership on basis of race, color, creed, or sex.

Unfair labor Practices by Employer: Interfere with, restrain, or coerce
enployees; dominate unions; refusal to bargain; violate any collective
bargaining agreement; deduct dues without authorization; discriminate on
basis of membership in a union.



WISCONSIN (cont.)

Unfair Labor Pract.-"ces by Union: Coerce or intimidate enployees; coerce,
intimidate, or induce employer to conrnit an unfair labor practice; refusal
to bargain; violate any collective bargaining agreement; coerce or
intimidate an independent contractor, supervisor, confidential, managerial,
or executive enployee to join union.

Impasse Procedure: Mediation - WERC or designee. Factfinding.
Voluntary Impasse Resolution - Permissive subject of bargaining; may
provide for strike by municipal employees; may provide for binding interest
arbitration; Arbitration - Available upon reaching deadlock and if
mediation and voluntary impasse resolutioi procedure, 1if any, have been
exhausted; at request of either party or jointly; final offer; costs shared

equally by parties.

Criteria for Arbitration Award: Lawful authority of the employer;
stipulations, if any, of the parties; interest and welfare of the public;
ability of enployer tc meet costs of award; comparison of wages, hours and
conditions of employment of other private/public employees 1in comparable
communities; cost of living; changes in circumstances during pendency of
proceeding; other factors wusually considered in wage and benefit
determinations.

Strike Policy: Limited right to strike. Strike may be enjoined.

Note: Presentation of initial proposals along with supporting rationale
shall be open to public; contract duration may not exceed three years.

Wisconsin was the first state to permit municipal enployees (elementary and
secondary public school teachers included under this definition) to
organize and negotiate collectively wunder the Municipal Employment
Relations Act (Wisconsin Statutes Section 111.70 to 111.77). Under the
original provisions of the act, strikes were prohibited and bargaining
inpasses were resolved through mediation and non-binding factfinding by a
neutral third party.

Chapter 178, Laws of 39/7, established a new method of resolving bargaining
inpasses for most municipal enployees. Under this act, the neutral third
party was granted authority to resolve the bargaining impasse through
binding arbitration if voluntary methods of settlement proved ineffective.

The 1985 Wisconsin Legislature enacted 1985 Wisconsin Act 318 which revised
the dispute settlement procedures in collective bargaining units of local
government erployees by separating the binding and non-binding 1impasse
resolution procedures under the law. It repealed the arbitrator®s
statutory duty to mediate disputes before proceeding to final and binding
arbitration. This act also eliminates the sunset expiration date of July

1, 1991.



WISCONSIN (cont.)

Wisconsin Act 318 was the final product of the effortsof the Legislative
Council®s Special Comnittee on the MunicipalCollective Bargaining Law,
which had been appointed by the Legislative Council on May 4, 1984, to
study the municipal employment mediation-arbitration law and to determine
its effect on collective bargaining and local government employment.
During the time period that this coimiittee met, the staff prepared numerous
background nemoranda and reports. Following is a list of these reports.
They may be obtained by contacting directly the address shown on the
publication listing.

Legislation to grant University of Wisconsin System faculty and academic
staff authorization to bargain collectively was considered in the current
legislative session. 1985 Assembly Bill 229, which hrd been passed by both
houses of the Legislature in slightly different forms, failed final passage
because the Assembly did not consider a Senate amenirent during the last
hours of the final floor period. If Assembly Bill 229 had been enacted,
more thac 7,330 enployees would have been able to formunions and bargain
collectively with the Department of Employment Relations on wages, benefits
and conditions of employment.

The law in its current format was adopted following a very long and bitter
teachers strike. Strikes by municipal employees prior to 1978 were quite
prevalent in all the different sectors, but the teachers strike 1in
Hortonville was the catalyst for bring municipal employees under the
collective bargaining statute.

The following statistics apply to all municipal employees in Wisconsin from
1978 through 1983. The total number of contracts negotiated was 5,520.
2,983 (54%) were settled voluntarily prior to impasse; 2,113 (3%) were
settled after impasse and before arbitration; and 424 (7%) were settled in

arbitration.

Between 1971 and 1977 there were 90 teacher strikes in the state of
Wiscensir. There have been no strikes since the implementation of
arbitration in 1978. There are 432 school districts that bargain annually
or biennially; the majority are bargained biennially.

From the standpoint of the Wisconsin Educatior Association the law has been
very successful in providing labor peace. The absence of strikes has
definitely been a benefit in helping to 1improve [labor/management
relationships within the public sector. There are soma who would like to
go back to the strike as the final alternative to bargaining. The State
Legislature has reaffirmed the statute with only one dissenting vote 1in
each chamber which clearly shows a preference to sound public policy" that

is fair to all.



DISTRICT OF COLUVBIA

There is one public employee bargaining statute in the District of
Columbia. Covering all employees of the city government, the law includes
provisions for bargaining over compensation and terms and conditions of

employment.

PUBLIC EMPLOYEES

Authority: District of Columbia Code Annotated, Title 1, Chapter 6,
Section 1-601.1 to 1-637.2.

Exclusions: Chief judges, associate judges, and nonjudicial personnel of
the Superior Court and Court of Appeals; supervisors, management officials,
or employees whose participation in a union would result in conflict of
interest.

Administrative Agency: Public Employee Relations Board (PERB).
Office of Employee Appeals (OEA).

Unit Determination: PERB.

Criteria for Unit Determination: Community of interest; promotion of
effective labor relations; efficiency of agency operations; skills, working
conditions, connon supervision, physical location, organizational
structure, distinctiveness of functions performed, and existence of
integrated work process; extent of organization; supervisors must be in
separate units except with respect to fire fighters; no unit shall include
confidential employees, employees engaged in personnel work other than in a
clerical capacity, employees engaged 1in administering statute, and
enployees of the city council; professionals must vote for inclusion in
nonprofessional unit; two or more units for which union holds exclusive
recognition within agency may be consolidated into one larger unit.

Recognition: Exclusive; by voluntary designation or by election.
Bargaining Rights: Duty to bargain.

Scope of Bargaining: Compensation, union security, and terms and
conditions of employment. Compensation includes salary, wages, health
benefits, within-grade increases, overtime, education pay, shift
differentials, premium pay, hours, and other compensation matters.

Grievance Procedure: Arbitration permitted.

Employee Rights: To organize, join, or assist unions; bargain
collectively; refrain from doing so; present grievances.



DISTRICT OF COLUMBIA (Cont.)

Employer Rights: Direct employees; hire, promote, transfer, assign, and
retain employees; suspend, denote, discharge, or take other disciplinary
action against enployees for J\st cause; vrelieve employees from duties
because of lack of work; maintain efficiency; determine mission of agency,
budget, number of enployees; types and grades of positions of enployees
assigned to organization unit; determine technology of work and internal
security practices; take whatever actions may be necessary to carry out
mission in emergencies.

Union Security; Dues deduction mandatory; agency shop permitted.

Unfair Labor Practices by Employer: Interfere with, restrain, or coerce
enployees; dominate unions; discriminate on account of union membership or
testimony; refusal to bargain in good faith.

Unfair Labor Practices by Union; Interfere with, restrain, or coerce
enployees; cause or attempt to cause management to coerce employees;
refusal to bargain in good faith; participate in a strike or work stoppage;
recognitional strikes or secondary boycott.

Impasse Procedure (Compensation): Mediation - Any party may request and
PERB may inpose anytime if at impasse, after 180 days of bargaining, or 90
days before expiration of contract. Costs borne by moving party or shared
by mutual request. Factfinding - Permitted by statute; costs borne by
moving party or shared by mutual request. Arbitration - Any party may
request after 30 days or less of mediation; final offer by package; award
due within 20 days; costs shared equally by the parties.

Impasse Procedure (Terms and Conditions): May be invoked by either party
or on application cf PERB; PERB may impose procedures of its choice.

Criteria for Procedure: Existing laws, rules, and regulations; ability of
city to comply with award; public safety, health and welfare; need to
maintain fair, reasonable, and consistent personnel policies.

Strike Policy; Prohibited; union may be decertified.

Note: Impasse resolution machinery includes, but is not limited to (@)
mediation, (2) factfinding, (3 advisory arbitration, (4) request for
injunction, () binding arbitration, 6) final best offer binding
arbitration, and (7) final best offer binding arbitration item by item on
noncompensation matters. Bargaining sessions shall not be open to the
public; factfinding proceedings shall be open to the public; no
compensation agreement can be negotiated for fewer than three years.

The District of Columbia Board of Education, in the absence of prohibiting
legislation, elected to recognize unions (and in this case it was the
teachers®™ union) for purposes of collective bargaining as early as 1967.



DISTRICT OF COLUMBIA (Cont.)

Before the passage of the Conprehensive Merit Personnel Act (CMPA), the
District of Columbia Board of Education (DCBE) experienced at least four
teacher work stoppages. Since the passage of the CMPA, there have been no
strikes. The CMPA provides for final and binding arbitration by a Board of
Arbitration. A reasonable assumption, therefore, could be that final and
binding arbitration by an impartial board of arbitrators is a deterrent to
strike action and 1is regarded by the unions as a viable alternative to
strike action. However, the school administration, while it recognizes the
benefits of third party proceedings 1in the vresolution of protracted
interest arbitration, rejects the idea of relinquishing its policy making
authority to an outside party.

To date, DCBE has been subject to one 1issue arbitration award - in
compensation negotiations with the union representing their principals and
supervisors - and this was in the Board % favor.

The DCBE did not support final and binding arbitration when the bill was
being drafted and would like to see the law amended accordingly. They
believe that policy making should be reserved to the employer or agency
even it it means that they would have to deal with the threat of illegal

strikes.

By law the DCBE 1is vrequired to negotiate three year compensation

agreements. The District of Columbia has three contracts covering
educational enployees: 12 month teachers; 9 month teachers; and 12 month
school officers. Negotiations with these wunits vary. For example,

negotiations with the teachers®™ wunion concluded five months after the
expiration of the then current agreement, while negotiations with the
officers®™ union are the subject of judicial proceeding. The most recent

agreement with the teachers was negotiated, although six earlier
negotiations resulted in a fair sprinkling of both negotiated and mediated
settlements as well as factfinding reconmendations. In the case of school

officers, they did go to final and binding arbitration, and the award,
favorable to the Board of Education, 1is being challenged in court by the
school officers™ union.

The DCBE has found that the collective bargaining law has facilitated the
process by providing a structural framework which stipulates time lines for
completing the various stages of the negotiation procedure. T) ey have
found that the mandated Personnel Salary and Benefits Committee has not
been effective because of the lack of resources to collect compensation
data in effect at the onset of negotiations. They have found that the CMPA
provisions vrequiring separate 1impasse procedures for compensation and
nonconpensation items have been most cumbersome and, as a result, are in
the process of recommending one impasse procedure for all unresolved items.
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The District of Columbia Office of Labor Relations and Collective
Bargaining is proposing to amend the provisions of the District of Columbia
Merit Personnel Act to prohibit managers (i.e., authority to hire,
transfer, suspend, promote, discharge, etc.) from the right to organize for
collective bargaining purposes. They DCBE supports this proposed amendment
unqualifiedly as it is contrary to the public interest to have principals
in an educational setting functioning in an adversarial role. The DCBE
does not support the concept of final and binding arbitration in interest
arbitration. At the most, they would recommend advisory arbitration.
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Members of the Legislature

Randy S. Welker
Legislative Auditor

January 10, 1992
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In accordance with AS 24.20.311, the following audit reports were approved for release by
the Legislative Budget and Audit Committee to the Legislature and the public on
December 2. 1991.

fi Impact of the Public Employment Relations Act on Local School Districts, Cinr Cfg”r
November 8, 1991.
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copies of the completed reports, they are available through our office (465-3830).
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SUMMARY OF: A Report on the Impact of the Public Employment Relations Act on
Local School Districts, November 8, 1991.

PURPOSE OF THE REPORT

In accordance with a Legislative Budget and Audit Committee special request and the
provisions of Title 24 of the Alaska Statutes, we conducted a review of the effects of Senate
Bill 15, Chapter 180, SLA 1990 on the State's local school districts. This legislation made
public school employees subject to the provisions of the Public Employment Relations Act
(PERA), AS 23.40. Article 2. Public school employees were classified as (a)(3) workers.
Under PERA, class (a)(3) employees are given the legal right to strike; whereas, previously
when public school employees were covered by Title 14, the Alaska Supreme Court

determined that they had no legal right to strike.

REPORT CONCLUSIONS

Our review evaluated the impact of PERA on a variety of aspects of labor relations between
public school employees and the State’s 54 school districts. Our report conclusions arc
based on the information that was gathered through interviews with education organization
groups, school district administrators, and members of local unions representing both

certificated and noncertificated staff. We also relied on the results of a questionnaire we
mailed to 51 school districts. We had a response from 38 or 15% of districts polled.

In summary, we conclude the following:
1 The lenuth of time involved in negotiations has cenerallv remained unchanged.
2. Loaal service costs at the district level nenerallv have not been affected.

3. Use of professional negotiators has remained about the same.



4. The major difference involvinu PERA ;ire the issues beinu neuoliated, With the
passage of PERA, there is a lot of uncertainty on the part of both administrators and
unions about what can be negotiated in collective bargaining.

The National Education Association of Alaska (NEA-Ak) say that they have no plan
to push for reconsideration of the issues dealt with by the courts under Title 14.
However, individual local unions told us that they were raising previously non-
negotiable items in their contract talks. These reports were substantiated by school
districts mi their survey responses. The most commonly addressed previously non-
negotiable item being discussed is class: size.

5. The role of the Alaska Labor Relations Aeencv (ALRA) has not been as timely and
has been less extensive than orientally envisioned. ALRA has had lesser of a role
than anticipated with education-related issues due primarily to two factors. One, the
agency’s current organization was formed only nine days after the effective date of
Chapter 180, SLA 1990. Two, with a change in administrations, there was a change
in the make-up of the board which contributed to further adjudicatory delays.

6. ALRA has received favorable comments for its advisory role and mediation function.
In spite of the frustration over delays in issuing decisions on unfair labor practices
(ULPs), there have been many positive comments about ALRA. Union members and
school district administrators who have contacted ALRA report that there is a
considerable body of knowledge about labor relations at the agency. They have found
ALRA to be a reliable, unbiased source of information. The comment was also
frequently made that despite the length of delay at ALRA. it is still a faster alternative
than going to court to get a decision. It is significant to note that ULPs can be, and
are being, filed by school districts almost as often as by unions.

7. ALRA’s 15 education cases involve union certifications, regulations, and ULPs. The
report contains a table summarizing ALRA’s 15 education related cases.

FINDINGS AND RECOMMENDATIONS

I Public school employees should remain under the provisions of the Public
Employment Relations Act (PERA). classified as (a)(3) employees.

2.. Ifcertificated public school employees remain subject to the provisions of PERA, the
x-'fC' legislature should consider adoptin.ii legislation to clarify what issues are negotiable.

AIASKA STATK MIHISIATKI: DIVISION Q- LUCISUTIVIT ADIT
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Members of the Legislative Budget
and Audit Committee:

In accordance with the provisions of Title 24 of the Alaska Statutes, the attached report is
submitted for your review.

A Report on the Impact of
the Public Employment Relations Act
on Local School Districts

November 8, 1991

Audit Control Number
05-4419-92

The audit reports on the impact that Chapter 180, SLA 1990 has had on labor relations
between school employees and the State’s local school districts. This legislation made public
school employees subject to the provisions of the Public Employment Relations Act (PERA).
AS 23.40. Article 2. The legislation also classified public school employees as (a)(3)
workers under AS 23.40.200 which gave the school employees the legal right to strike. This
was a right that they had previously not been granted.

The audit was conducted in accordance with generally accepted government auditing
standards. We recommend in the report that legislation be passed that will continue to
classify public school employees as (a)(3) employees under AS 23.40.200 and that they
continue to be subject to the other provisions of PERA. We also recommend that the
legislature consider passing legislation to clearly establish what items are negotiable between
school district administrators and their employees. A further statement of our audit approach
is included in the Objectives. Scope, and Methodology section of this report.

1
/G ztt/h

Randy S/Welker. CPA
Legislative Auditor
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OBJECTIVES. SCOPE. AND METHODOLOGY

In accordance with a Legislative Budget and Audit Committee special request and the
provisions of Title 24 of the Alaska Statutes, we conducted a review of the effects of
Chapter 1X0, SLA 1990 (Senate Bill 15) on the State's local school districts. This legislation
made public school employees subject to the provisions of the Public Employment Relations
Act (PERA), AS 23.40, Article 2. Public school employees were classified as (a)(3)
workers. Under PERA, class (a)(3) employees are given the legal right to strike; whereas,
previously when public school employees were covered by Title 14, the Alaska Supreme
Court determined that they had no ‘'egal right to strike.

Objectives

The objective of the review was to gain an understanding of the effects of Chapter 1X0. SLA
1990 on labor relations between public school employees and their respective school districts.
Specific objectives of the review were to:

1. Determine how the legislation affected the length of time needed to reach a
negotiated settlement compared to negotiations conducted under Title 14.

2. Determine if there has been an increase in the costs of attorneys or other legal costs
attributable to negotiations under PERA.

3. Determine whether under PERA there has been an increased cost to school districts
attributable to contract negotiations.

4, Compare the settlement process between school districts and employees under Title
14 with PERA.

5. Assess the involvement of the Alaska Labor Relations Agency (ALRA) with public
school employees and school districts.

6. Review and report on the number and content of Unfair Labor Practice (ULP) filings
submitted to ALRA.

7. Report on the effect of PERA classification on the general attitudes of both labor and
management towards each other during the negotiations process.

Scope

We focused our examination of education employee labor relations on the 54 school districts
established in the State of Alaska. In our review, we placed additional emphasis on larger
districts that have negotiated agreements or are currently negotiating under the provisions of

PERA.
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Methodology

Our evaluation of the effects of Chapter IXO, SLA 1990 involved review and analysis of the
following documents:

1

10.

11.

Alaska Statute 14.20, Article 6. Negotiation and Mediation.

Alaska Statute 23.40, Article 2. Public Employment Relations Act.

Information pertaining to 1989’s Senate Bill 15 which eventually was passed as
Chapter 180, SLA 1990, an act "Including, for two years, public school employees
in the Public Employment Relations Act as class (a)(3) employees entitled to a right
to strike; requiring advisory arbitration before public school employees exercise the
right to strike; and providing for an effective date."

Information pertaining to 1988’s House Bill 170 which eventually was passed as
Chapter 95, SLA 1988, an act "Extending collective bargaining rights to

noncertificated school district employees."

The Alaska Supreme Court decision regarding Kenai Peninsula Borough School
District r. Kenai Peninsula Education Association, 572 P.2d 416 (Alaska 1977).

The Alaska Supreme Court decision regarding Anchorage EducationAssociation .
Anchorage School District, 648 P.2d 993 (Alaska 1982).

Executive Order No. 77.

ALRA’s 1990 Annual Report.
ALRA’s ULP Case Management File.
ALRA’s ULP Case Status Report.

Public Case Files at ALRA on filed education cases.

We also relied extensively on interviews with the following groups of individuals:

Organizations with an interest in education matters, which included the Alaska
Association of School Boards (AASB). the Alaska Council of School Administrators
(ACSA), and the National Education Association (NEA).

School district administrators, which included superintendents, personnel directors,
and labor relations directors.

AIASKA STATE LEGISLATURE DIVISICN OH LEGISIANVE ALDFT



3. Presidents and members of negotiating teams for local teachers’ unions.

4, Presidents and members of negotiating teams for local education supportpersonnel
unions.

5. ALRA'’s hearing examiner/administrator.

We prepared a questionnaire regarding the effects of placing public school employees under
the provisions of PERA, which was mailed out to the presidents of local NEA-affiliated
unions.

We also prepared a questionnaire regarding the effects of placing teachers under the
provisions of PERA, which was mailed to the superintendents of 51 of the State’s school
districts. Because the questionnaire was designed based on their discussions, we did not mail
the questionnaire to the superintendents of the three school districts we had interviewed in
the survey phase of our audit work.
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ORGANIZATION AND FUNCTION

Title 14 of the Alaska Statutes sets out the duties and organization of the Department of
Education. The statutes establish a seven-member State Board of Education appointed by
the Governor, which sets the policy for education in Alaska’s public schools. The State
Board appoints the Commissioner of the Department of Education to implement and carry
out its policy decisions.

There are 471 public schools administered by 54 school districts in Alaska. The school
districts include 21 Regional Education Attendance Areas (REAAs) and 33 City and
Boroughs. The REAAs are created in politically unorganized areas in rural Alaska and the
city and borough school districts serve politically-organized areas of the State.

Alaska education highly emphasizes the importance of local control. Each school district has
a locally elected school board that works within the state guidelines to set policies for their
respective districts. In 1990, there were about 108,000 students attending public school
between preschool and twelfth grade. These students were taught by about 6.400 public
school teachers.

Teachers and other school personnel were placed under Title 14 eighteen years apart

Certificated public school employees were given the right to bargain matters pertaining to
their employment and the fulfillment of their professional duties in 1970. Chapter 18.
SLA 1970 codified laws relating to school district labor relations under AS 14.20. Article 6
(commonly referred to as Title 14). Noncertificated public school employees were given the
right to bargain matters of wages, hours, and other terms and conditions of employment in
1988 (Chapter 95, SLA 1988) when AS 14.20, Article 6 was amended.

In 1990 (Chapter 180, SLA 1990) public school employees were placed, for a two-year

period, under the provisions of the Public Employment Relations Act (PERA) as class (a)(3)

‘mp' es. An important aspect of labor relations under PERA is the role of the Alaska
<elations Agency (ALRA).

ALRA acts as referee and adjudicator for public employee labor relations

The present organization of ALRA was created on July 1 1990 after the governor issued and
the legislature approved Executive Order 77. The order consolidated three separate agencies
into ALRA responsible for administering PERA and the Railroad Corporation Act. ALRA
is composed of a board of three members who serve staggered three-year terms. The
governor appoints and the legislature confirms the board members. No more than two board
members may be from a single political party and all must have backgrounds in labor
relations. One member is drawn from management, one from labor, and one from the
general public.
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ALRA employs a small staff of hearing officers and examiners to process and review various
allegations and petitions within its jurisdiction. Perhaps the most visible aspect of ALRA's
responsibilities is its resolution and adjudication of unfair labor practices (ULP).

The ALRA’s process for resolving ULPs is as follows:

1 Preliminary review of alleuation. The party filing a charge lays the issue out to a
hearing officer/investigator. The hearing officer fills out a checklist to determine that
all requirements for a charge have been met. Requirements include that the charge
is sworn, that there are written addresses for the parties to the charge, and that the
charge is dated. The hearing officer has 14 days to conduct an investigation, but in
actuality it has been taking longer than 14 days.

2. Determination of jurisdiction. If the facts alleged appear to be true, then ALRA must
decide if it has jurisdiction to hear the case. |If it is determined that ALRA has
jurisdiction, the facts offl j charge are again examined prior to contacting witnesses
on both sides. The hearing officer then forwards the case to the hearing examiner
with a recommendation to dismiss or hear the case.

3. Informal Mediation or Resolution. If it is decided to hear the case, the hearing
examiner attempts to bring the two parties together to have them conciliate the issues
that separate them.

4. Hearing is held. If conciliation is not possible, then a hearing is held. An audio tape
and written testimony is kept of each hearing. The case may be heard either by the
ALRA's hearing examiner or the ALRA board may choose to hear the case as a
board. When the board chooses to not be present at the hearing, the hearing
examiner ptepares a proposed decision for the board. When comments are received
back from each board member and an agreement is reached on the wording of the
decision, it becomes final. The final decision is written and is appealable in court.
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BACKGROUND INFORMATION

1970 legislation first defined labor riches for teachers

In 1970. the terms and conditions by which
teachers could collectively bargain were
First established by the legislature in
AS 14.20, Article 6. The statute sets out
the negotiation and mediation processes to
be followed for teachers (called certificated
employees). Specifically, AS 14.20.550
requires that

Each city, borough and regional
school board,shall negotiate with
its certificated employees in good
faith on matters pertaining to
their employment and the
fulfillment of their professional
duties.

AS 14.20, Article G also set out procedures
for school boards to follow in recognizing
to bargain on behalf of
these

organizations
teachers (the
organizations as bargaining agencies).

statute refers to

Noncertificated public school employees
joined teachers in obtaining the right to
bargain conditions of their employment in
1988, with the passage of Chapter 95, SLA
19XK. This legislation amended AS 14.20,
Article 6 to include noncertificated public
school employees. Noncertificated em —
ployees were allowed to bargain matters
other terms and

of wages, hours, and

conditions of employment.

A Sliort Glossary ofTe rms Used in
This Report

Advisory arbitration: An independent third
party is called in to help settle a collective
bargaining deadlock. After hearing both sides of
the dispute, the arbitrator issues an advisory
decision. Although the decision is not binding on
either of Uie two sides, it often brings a realistic
perspective to the negotiations.

Minding arbitration: As in advisory arbitration,
a third party hears both sides, but then renders
a decision that is binding on both parties.

Mediation: Involves third party intervention
between conflicting parties. However, a
mediatoi acts more informally than an
arbitrator, often serving as a go-between for the
two sides in order to promote reconciliation or
compromise.

Deadlock: Point at which negotiations between
two parties reaches a standstill.  Often a
mediator is brought in at this point to help the
two sides to continue communicating and to
mutually resolve differences.

Impasse:  Point at which negotiations have
broken down to the point that neither side to a
dispute will concede on their issues. Impasse
exists after a mediator and an advisory
arbitrator have tried to resolve issues.

Title 14 sets out procedure for union recognition and ceriification

boards to conduct secret ballot elections to select union
representation for teachers. The school boards had to hold an election if 259r of the
district"s teachers so requested. Alter such an election, the statute required school boards to
recognize the union with the most votes.

The statutes requited school
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After recognition, school boards were required to negotiate within 20 days after receiving
a written request from the union. Negotiation meetings were required to be open to the
public unless both sides mutually agreed to have the meetings closed.

1970 legislation also provided for mediation then arbitration

The statute required mediation, in a prescribed manner, of labor negotiations ifand when
the two sides reached a deadlock. The United States Federal Mediation and Conciliation
Service would serve as the agency to resolve the dispute. The mediator would chair the
mediation meetings and attempt to resolve the differences between the two sides The
mediator would prepare a written report, which would be issued to both sides. Ifeither side
rejected the report in itsentirety, the mediator could make changes and prepare a Final report.
If either side rejected that final report, the governor could appoint an advisory arbitrator to

hear the issues.

The statute also required that negotiated agreements provide for a grievance procedure.
When setting up a grievance procedure, the statute required that binding arbitration be used
as the final procedural step. The statute did maintain that it was not designed to abrogate
school boards® rights to have final decision-making authority on policy.

1972 legislation sets out public employee labor relations rights

Two vyears after teachers were given the right to bargain, public employees had their rights
codified in AS 23.40, Article 2. The legislation, referred to as the Public Employment
Relations Act (PERA), established three classes of public employees and gave specific
bargaining rights to each class.

Class (a)(1) employees include police and fire protection employees and were designated as
workers whose services cannot be suspended for any length of time. Class (a)(1) employees
are not allowed to strike. However, Iif impasse 1is reached in negotiations even after
mediation, then the bargaining parties must submit to binding arbitration.

Class (a)(2) employees, which include public school employees other than teachers or
noncertificated employees, and public utility employees, were designated as workers whose
services could be suspended for short intervals. Class (a)(2) employees are allowed to
engage in a strike after unsuccessful mediation. But ifeither the employer or the State 3
labor relations agency can prove that the strike threatens health, safety, or the public welfare,
they can apply for a court order to stop the strike. If the impasse continues after the
suspended strike, the parties must submit to binding arbitration.

Class (@)(3) employees are those employees not specifically included in the two previous

groups. Class (a)(3) employees are allowed to engage in a strike if a majority of the
bargaining unit votes to do so by secret ballot.
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PERA rights differ saimi ificantly 1"ram Title 14 provisions

The rights conveyed to employees covered by PERA differed significantly from rights
conveyed to certificated public school employees in Title 14. These rights, as listed below,
differ in areas ranging from union selection to mandatory payment of dues:

1 The selection of unions (or bargaining aucncies) -A major difference between PERA
and Title 14 is in the area of union certification. PERA involves the Alaska Labor
Relations Agency (ALRA) inselecting and certifying union representation rather than
local school boards. If there is a request for union representation; ALRA . not the
school board, conducts an election by secret ballot.

2. Mediation - Another difference is the process of mediation. Under PERA. when
labor and management negotiating teams reach a deadlock, they can mutually select
a mediator or request that ALRA appoint a mediator. The mediator tries to work
with the two parties to resolve any open issues.

3. Unfair Labor Practices (ULPs) - PERA also conveys additional rights that were not
mentioned in Title 14. One right under PERA is that neither the public employer or
public employees may engage in ULPs. PERA defines what constitutes a ULP and
assigns ALRA with the responsibility of investigating and adjudicating UL P charges.
ALRA can try to help resolve ULP issues between the two parties informally or can
go through a formal hearing process 1in accordance with the Administrative
Procedures Act. ALRA has the power to issue and serve orders to stop prohibited
practices or to apply for an injunction from superior court. In order to reach its
decision on ULPs, ALRA has the power to subpoena witnesses. ALRA can dismiss
unfounded ULP allegations.

4. Dues deduction -PERA also conveys the right toemployees to bargain for an agency
shop and to have union dues deducted from employees “payroll and conveyed to the
representative union.

PERA was not automatically made applicable to all employers. Under the 1972 legislation,
political subdivisions were allowed to "opt out”™ of PERA and substitute their own labor
relations provisions. Some subdivisions, most notably the Municipality of Anchorage, opted
out of PERA.

Judicial decisions further define public school employees “rigits

The requirements and application of Title 14 were further defined by two Alaska Supreme
Court decisions. The first decision was in the case of the Kenai Peninsula Borough School
District & Kenai Peninsula Education Association,s72 p.2d 416 (Alaska 1977). commonly
referred to as "Kenai 11" (see inset on page 11). In its decision, the court established what
items were negotiable and what issues were non-negotiabie in the collective bargaining
process between teachers and school districts.
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In the second case, Anchorage Education
Association i Anchorage School District,
648 P.2d 993 (Alaska 1982), referred to as
the "Anchorage Strike Case" (see inset at
right), the court ruled that teachers did not
have the right to strike. These two court
cases helped provide interpretation and
guidance on items that had not been
specifically addressed by the 1970
legislation.

Employees resent imposed contracts

Prior to 1990, public school employees
were growing increasingly frustrated with
their inability to bring closure or "finality"
to the bargaining process. Under Title 14
and the accompanying court decisions,
school districts had the right to impose a
contract when collective bargaining impasse
was reached. Public school employees had
no formal means to respond to a contract
imposition since they did not have a legal
right to strike.

Despite not having the right to strike,
teachers have been effective 1in using
informal means to get imposed contracts
lifted and have both sides return to the
negotiations.

Informal means used by teachers have
consisted of picketing their school district,
filibustering school board meetings, taking
votes to have an illegal strike, and working
to their contract. When certificated staff
work to their contract, they put in exactly
their workday hours, but no more. This
means that papers may not be graded and

ALASKA SUPREME COURT RULES
TEACHERS HAVE
NO RIGHT TO STRIKE

In 1979, school teachers in Anchorage went on
strike. VAhen they had not completed contract
negotiations that yoar by the first day of
school, they decided to walk out of classes.
The strike lasted five days until the state
superior court issued a temporary restraining
order halting the walkout. The teachers then
appe3lod fhe restraining order.

In the ase e Education Assodation
Anﬁ'aa\{e Dsmd, 648 P.2d 993
(Alaska 1982) the supreme court ruled that the

teachers did not have the legal right to strike.
The court held that PERA did not pertain to
teac.., s, even though AS 23.40.200 (d) lists
public school employees as falling under its
provisions.

The courts ruled that the statute referred to
public school employees other than teachers,
such as principals and counselors. The courts
held that if the legislature had wanted PERA
and Its strike provisions to apply to teachers, it
would have specifically so stated.

The deC|S|on vvent on to say "No oourt fes
%wts public
Q{EGS 0 Iegdly SI]‘Ik?'In e of
exlid o0s2L™” Another reason
cited by the court T their decision wa3 die
absence of an established oversight agency for
the teachers, under the provisions of Title 14,
which, the court observed has historically
oonn famess of strikes

Although the court admitted that teachers were
not being treated the same as other public
employees who were covered by P
added that, treginent Ispaniss e|f
it is substartially related egtinete
of te legdation  The court
observed in making its ruling that rentl
the legislature feltn'lgltle 14 a(;gquatelsp rgjl%videgi/
cooperative labor relations for teachers.

extracurricular activities for students may be curtailed. While effective, the informal means
were long and drawn out and led to increasingly poor relations between the staff and school
district.
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KENAI 77 CASE DEFINES NEGOTIABLE ITEMS §

In the mid 1970s, tho Kenai School district filed suit against tho local teachers union. The district
sought a ruling from the courts regarding what itams were negotiable arid what items fell within the
district’s powers and responsibilities to make final decisions on policies. The school board claimed
; that while employment-related issues were sublect to bargaining, items that affected educational
J policy should not be subject to bargaining. The union contended that district policy was a jroper
subject for collective bargaining.

Inruling on the case in 1977 (Kenai Peninsula Borough School District v. Kenai Peninsula Education
Association, 572 P.2d 416 (Alaska 1977)J, the Alaska Supreme Court observed that under the general
law concerni ﬁ; bargaining between labor unions and private employers, the ‘SLIpe negotiade
I§SLES IS [ro Hdwever the court said that when the public employment sector is concerned, |
culartyeducation, thequestionofwhet iepropenty bargairedois throanintonore

N — U'I ) LT e 1 ]

The courts expressed concern that the autonomy of school boards could be gradually eroded by

the collective bargaining process over tine. 2
In deciding the case, the Alaska Supreme Court quoted a passage froman United States Supreme |
Court decision that stated, t
Whetherateadhers'union |soomemedwmsalamard fringebenefits, teeder
I T B Al 1 oy

o bring school baardpalicy and deasions into tarmnywm itSonn iens
The court held that while school boards are required to negotiaia in good faith, school boards are

not reqw ired or rmltted to delegate deC|s on-making to unions, The court stated 7 ndterisnore
susoeptible to themore it deals with treecononicinterests of enoye. Sandtreless
it concerms pmfeea goals and nethods™

While observing that it would be helpful if the legislature would provide more specific guidanceon
what items may be negotiated (see Recommendation No. 2 Inthis report), the court made a decision
| of what collective bargaining items are negotiable and which are non-negotiabie.

The court then went on to list more than 39 items that could be bargained by the union and then
listed nine items that it felt were nonnegotiable policy items:

8 1) relief from non-professional chores,
2) class size and teacher load,
Bindil) amidonhuileman foi deaclierghie method of achieving finality
4) evaluation of administrators,
5) use and number of Teacher Aides,
Publ |%)sggg%cpﬁgmpgﬁpawesgmaﬂgg|slature for a number of years to have a formal
means7) toupilindeacher] Rgtiotbonimeld®, contract negotiations. The method preferred by the
8) use of specialists, and
9) the school year calendar.
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employees was binding arbitration (see glossary on page 7 for definition of binding
arbitration).

School district administrators and school boards adamantly opposed binding arbitration.
Administrators tireopposed to binding arbitration because they felt itcontributes to escalating
personnel costs in other states where itisused. Administrators have also found that in many
instances where they have gone to advisory arbitration, they have been the losers in the
financial decision, suggesting they would fare no better if the arbitrator®s rulings became
binding.

Currently many school districts feel that they are constrained in what they can pay to
employees because revenues are limited under the State"s school foundation program. The
legislature, to some extent, has recognized the validity of this viewpoint. |In 1991. they
provided 15 single-site school districts a total of $2,131,200 to supplement funding the
districts under the foundation program.

School districts who have a taxing authority have found taxpayers unwilling to support
additional property or sales taxes. While funding has not increased in recent years, costs for
school districts have been rising. Some of the costs are uncontrollable, particularly rapidly
increasing costs of the Teacher®s Retirement System. School districts are concerned that if
their employees have binding arbitration as the means to finality, salaries and benefits will
be set at amounts that are impossible to fund.

19X9 3 Senate Bill 15 attempts to resolve finality issue

In this background of public school employee frustration with the provisions of Title 14 and
school district concerns about binding arbitration, Senate Bill 15 was introduced in January
1989. The original version of the bill made substantial changes to Title 14. It included
giving the ALR A oversight responsibilities for union elections and a provision of "last-best-
offer” mediated arbitration that would be binding on both parties. The bill was altered
substantially as itmoved through the Senate. The revisions continued as the bill moved from
the Senate to the House for consideration. In one committee version of the bill, public
school employees were placed under the provisions of PERA as class (a)(2) employees with
a limited right to strike followed by binding arbitration.

To avoid having binding arbitration imposed, two organizations that represent school boards
and school administrators, the Alaska Association of School Boards and the Alaska Council
of School Administrators, respectively, agreed to drop their opposition to the bill. Their
agreement was predicated on the bill containing a right to strike Jor (2)(3) PERA status| for
teachers and other school personnel rather than binding arbitration 1(a)(1) or (a)(2) PERA
status |.

These two organizations and the National Education Association-Alaska (NE/\-AK).

representing teachers and other school employees, reached an agreement on a bill that would
classify public school employees under PERA as class (a)(3) employees. Such classification
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would give them the right to strike. The House Finance Committee version of the bill
reflected the agreement reached between the three interested organizations. However, the
bill was changed when it reached the House Rules Committee.

House Rules Committee add a repeal date clause

The House Rules Committee passed out legislation that would make the reclassification of
school district employees under PERA effective for only two years. At the end of the two-
year period, the employees would again be subject to the provisions of Title 14 unless the
legislature acted to extend their coverage under PERA. There was expressed intent for the
two years to serve as a trial period. One representative stated that he viewed the "legislation
as an experiment in finality in collective bargaining,” and that he "hoped itwould put a stop
to the charges and counter charges seen on both sides of this issue.” SB 15, as passed out
of the House Rules Committee, placed public school employees under PERA as class (a)(3)
workers for a two-year period.

SB 15 was then revised again on the floor of the House. An amendment, characterized as
a "technical amendment™ prohibited school districts from opting out of the bill. The
amendment addressed concerns that since the original passage of PERA in 1972 allowed
political subdivisions to "opt-out.”" school boards might argue that they should be entitled
to the same option. The amendment was intended to clarify the intent of the legislature that
the law would apply to all school districts. Senate Bill 15 as passed by the House and
Senate, was signed into law by the Governor with an effective date of June 22, 1990.
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REPORT CONCLUSIONS

The Legislative Budget and Audit Committee directed that we review and report on the
impact of the Public Employment Relations Act (PERA) on various aspects of labor relations
between public school employees and the State"s 54 school districts. We based our report
conclusions on the information that we gathered through interviews with education
organization groups, school district administrators and members of local unions representing
both certificated and noncertificated staff. We also relied on the results of a questionnaire
we mailed to 51 school districts, We received a response from 38 or 75% of districts polled.

Lenuth of time involved in neuotiations has generally remained unclnmued

There has been no significant consistent change in the length of time it takes to negotiate a
contract under the provisions of PERA compared to Title 14. The issues being negotiated
and the amount of available funding have more of an impact on the time spent bargaining
than does the process used. Eighteen school districts responding to our survey reported that
the length of time to negotiate a contract remained the same under PERA as ithad under
Title 14. Eleven districts reported that they either had not negotiated under PERA and
therefore had no basis to form an opinion or that they simply had no opinion. Eight
respondents felt that the length of time had increased while one respondent felt that the
length of time had decreased.

Union members generally reported that the length of time to negotiate a contract had not
changed much under PERA. but they felt that the productivity of negotiation meetings had
been greatly enhanced. They attributed this change to the presence of the unfair labor
practice (ULP) process which kept both union and management aware of the need to bargain
honestly and in good faith.

L.eual service costs at the district level uenerally not affected

Local unions reported that they have not experienced an increase in legal costs, while 27
(71%) of school districts also report no increase in legal costs. Local unions typically have
not hired attorneys to either negotiate on their behalf or to act in legal disputes. Instead, any
local union which isa party to an ULP charge or court case is assessed $10.00 for each local
member and the state branch of the union pays the balance of the legal cost. The National
Education Association (NEA), which represents most education employees in Alaska, report
that they have had only a minimal increase in legal costs due to ULPs.

We found a total of $245,000 had been spent by school districts on legal costs in response
to PERA; $120,000 paid by Alaska Association of School Boards (AASB) and $125,000
paid by individual school districts. AASB stated that they had just hired a $120,000 labor
relations attorney to assist their member school boards in labor matters. Among the 11
(29%) school district respondents who reported an increase in legal costs, eight reported the
increase was due to negotiations and six reported the increase was due to preparations for
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a ULP. We contacted the tli;oe school districts who luid gone all the way to the hearing
process with a ULP. One school district indicated they had hired their own in-house attorney
in response to a ULP. They have budgeted $1 00,000 lor that position. The second school
district would not offer an exact estimate but said the amount was immaterial. The third
school district stated they had spent about $9,000 in preparation for a ULP. In addition to
school districts who had legal costs as a result of a ULP, another school district stated they
had paid $16,000 for an attorney-prepared presentation for their school board and in
preparation of upcoming negotiations.

The Alaska Labor Relations Agency (ALRA) also has costs that are attributable to the time
they spend investigating and hearing ULP charges. Since they do not have a system to keep
track of the time spent on each case, we chose to allocate ALRA®"s FY 91 expenditures based
on the number of education-related cases handled compared to the total number of cases filed
with the agency. Based on this method, ALRA has spent an estimated $35,000 to investigate
and hear education ULP cases.

Use of professional negotiators has remained about the same

We did not find any increase in costs to school districts attributable to hiring a professional
contract negotiator. Of the 38 school districts responding to our survey, X (21%) hire either
a consultant or an attorney to negotiate on their behalf. Of those, three had not yet
negotiated a contract under PERA, and one reported that their negotiation costs remained the
same. OF the remaining four who use a hired consultant or attorney, one had already
reported an increase in costs under the legal services previously discussed. The other three
districts reported no increase in their negotiator 3 fees.

We found no school district which had decided to use a hired negotiator when it had not
used one previously, as a result of being placed under the provisions of PERA. Since there
has been no significant change in the length of time it takes to negotiate a contract under
PERA, 1t seems reasonable that the costs to negotiate those contracts would not alter
significantly. Also, many negotiators receive a fixed fee for their services irrespective of the
length of time it takes to reach settlement or the results of the settlement.

The major difference with PERA are the issues beint "neuotiated

The major difference in negotiations and contract settlement under PERA is the nature of the
issues being negotiated. With the passage of PERA, there isa lot of uncertainly on the part
of both administrators and unions about what can be negotiated in collective bargaining.
Both parties are unsure if the items listed as non-negotiable in the Kenai 11 court decision
still apply.

Some feel that the court case is now void since it pertained to Title 14. The National
Education Association of Alaska (NEA-Ak) say that they have no plan to push for
reconsideration of the issues dealt with in the Kenai 11 decision. However, individual local
unions told us that they were raising previously non-negotiable items in their contract talks.
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These reports were substantiated by six school districts which in their survey response related
that previously non-negotiable items were being raised during bargaining. The most
commonly addressed non-negotiable item being discussed is class size. Currently, ALRA
is considering the negotiability of a specific issue whose status is unclear.

According to information provided by NEA-Ak, 31 negotiated contracts have been settled
under the provisions of PERA. This total includes contracts for both certificated staff and
support staff. Nine additional contracts are currently being negotiated and ten districts have
not negotiated under the provisions of PERA. As of this time under PERA, there has been
no contracts imposed 0ll unions by the school districts nor have there been any union strikes
against the school districts. Of the 37 school districts who responded to our questionnaire,
only 3 (8%) said that they had gone as far as advisory arbitration to reach contract

settlement.

Only 5 (13%) of our school district respondents felt they had conceded more in negotiations
under PERA than they would have conceded under Title 14. When we contacted those
school districts, we found that the concessions were in the way of contract language and the
union classification of employees rather than of a direct financial nature.

When polled, only one school district said that being under PERA was an improvement over
being under Title 14. The one district that preferred PERA thought the law provided more
clearly defined ground rules for labor relations. There were 31 (82%) school districts who
felt that being under PERA was a disadvantage because of increased bureaucracy. They also
did not like the potential for ULPs and strikes.

ALRA role has involved delay and has been less extensive than originally envisioned

While ALRA has had some involvement in school district labor relations, the amount of
contact has been less than what was originally anticipated by the ALRA hearing examiner.
The hearing examiner said that while she had expected up to50% of ALRA cases to involve
education issues, iIn actuality, less than 25% of ALR A 3 cases have been education-related.

According to ALRA 3 administrative hearing examiner, the small percentage of education
cases cun be attributed to two factors. One factor is that not every school district has
negotiated a contract under PERA; therefore, ALRA has had jurisdiction over only some of
the State 3 54 school districts. A second factor is that both education unions and school
districts are just learning about PERA and how ALRA is available to answer questions and

hear issues.

There has been some frustration expressed by the education unions and school district
administrators over the length of time involved in the ALRA hearing process. Two of the
education cases that have advanced to the hearing process have taken as long as eight months
to one year for a decision from the ALRA board.
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Type of Action

Unfair Labor
Practice

Unfair Labor
Practice

Unfair Labor
Practice

Unfair Labor
Practice

Unfair Labor
Practice

Unfair Labor
Practice

Unfair Labor
Practice

Unfair Labor
Practice

Unit Clarification

Amended
Clarification

Representation

Petition

Regulatory

Unit Clarification

Representation

Petition

Representation

Petition

ALRA Education-Related Cases and Issues

Dale of Filing

7/20/90

7/25/90

7/25/90

7/27/90

8/14/90

8/20/90

11/26/90

2/25/91

4/16/91

5/2/91

5/24/91

5/29/91

6/26/91

8/7/91

8/21/91

AIASKA STATE LEXItSLATUKK

Parties to Case

KonBi Peninsula Borough School District v. Kenai
Peninsula Educational Support Association

Lower Kuskokwim Education Association v. Lower
Kuskokwim School District

Classified Employees Association v. Matanuska-
Susitna Borough School District

Yukon Flats School District v. Yukon Flats Education
Association

Kenai Peninsula Education Association v. Kenai
Peninsula Borough School District

Anchorage Education Association/NEA-Alaska V.
Anchorage School District

Kashunamiut School District v. Chevak Education
Association

Mid-Kuskokwim Education Association v. Kuspuk
School District

Classified Employees Association/NEA-Alaska v,
Matanuska- Susitna Borough School District

Matanuska Susitna Education Association and
Matanuska Susitna Nurses Association Merger

In re IBEW, petition for Decertification and
Certification (Fairbanks North Star Borough School
District)

Anchorage Education Association

Yakutat Education Association/NEA-Alaska v.
Yakutat City School District

Teamsters Local 959 v. Fairbanks North Star
Borough School District

Alaska Vocational Technical Teachers' Association
V. sfafe 0f Alaska

Statue as
of 10/7/91

Closed

Closed

Closed

Open

Closed

Suspended

Dismissed

Open

Closed

Requires
Posting

Closed

Added to
project list

Open

Prehearing
Upcoming

No Action
Necessary

One reason for the delay in case resolution is that ALRA, as it is currently organized, was
formed only nine days after the effective date of Chapter 1X0, SLA 1990. And there has
been a turnover of board members since that time. Executive Order No. 77 combined the
labor relations functions of three separate entities under the one agency - ALRA. There was
a period immediately following this when offices were being moved, fumished, and staffed.
Shortly after the agency was settled in and ready to work effectively, a new administration
replaced the board members with new appointees. Because of these changes, ALRA has not
had full opportunity to become as effective as originally envisioned by the legislature when
they placed school employees under PERA.
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ALRA has received favorable comments for its advisory role and mediation function

In spite of the frustration over delays in issuing decisions on ULPs, there have been many
positive comments about ALRA. Union members and school district administrators who
have contacted ALRA report that there is a considerable body of knowledge about labor
relations at the agency. They have found ALRA to be a relidble, unbiased source of
information. The comment was also frequently made that despite the length of delay at
ALRA itissall a faster altemative than going to court to get a decision. It is significant
note that ULPs can be. and are being, filed by school districts almost as often as by unions.

ALRA 3 15 education cases involve union certifications, regulations, and ULPs

The table on the opposite page summarizes
ALRA*"s 15 education related cases. Eight
of the cases Involve ULP allegations (the
sidebar on the right explains the types of
cases filed at ALRA other than ULPS).
Only three of the ULP allegations went to
a fial hearing. The other five ULP
allegations either have been resolved by
mutual consent of the two parties, dismissed
by ALRA, or suspended pending comple—
tion of contract grievance procedures.

The one case that has gone to the hearing
process and has had a decision rendered
was a case filed by the Classified
Employees Association v. Matanuska-
Susitna Borough School District. This case
is of particular interest because the school
district raised the question, "When the terms
of a collective bargaining agreement that
pre-dates application of the PERA conflicts
with the Act, does the agreement or the

ALRA HANDLES OTHER CASES
BESIDES ULPs

Union representation is the subject of three
petitions filed at ALRA Representation petitions
are requests by unions that they be recognized
as the bargaining agent for a group of employees.

Unit clarifications are the content of two of the
cases filed at ALRA Uit clarifications deal with
which school district employees are considered
confidential and therefore are prohibited from
joining a union because of their access to
management information.

Amendment to a unit certification is one case
filed at ALRA This case involves an agreement
between two local unions and the school district
regarding the merger of the two bargaining
groups.

Regulatory request is one of the filed actions at
ALRA This case results from a petition from a
local union requesting ALRA define in regulation
their concept and approach of advisory
arbitration.

Act govern?" In this particular instance, the collective bargaining agreement that was being
questioned had been negotiated under Title 14 and not under PERA. The school district
believed that any definitions of confidential employees inPERA would not apply since ithad
a preexisting agreement. The classified employees association felt that the PERA definition

was applicable.

In their decision based on the hearing, ALRA said they did not perceive any conflict between
PERA and the agreement; therefore, ALRA could reach a decision on the case without
addressing the question of which would apply in the event there was aconflict. After ALRA
decided that they could determine whether certain employees were designated as
confidential .the issue was subsequently converted to a unit clarification petition by mutual
consent of the two parties.
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ALRA iis4ill considering two ULPs as of the date of this report. Both cases have gone to
a hearing and a decision is pending; one case has been open for eight months and the other
case has been open for a year and three months. The first case deals with a school district
that refused to open negotiations with the certificated employees association when notice of
intent to bargain was received one day late.

The second pending ALRA ULP case is of considerable interest because it deals with an
Item that was considered as negotiable iIn the "Kenai 77" court case. The school district
filed the case against their local education association. The school district argued that while
they have to bargain procedural requirements on voluntary transfers, they do not have to
bargain substantive criteria. The education association responded that the wording iIn the
contract that the district is questioning has been there for years and is clearly a permissible
subject to bargain. When ALRA makes their decision on this case, itcould be the first step
in defining how the "Kenal 11" court case applies to PERA.

Unions feel that playing field is leel, administrators prefer Title 14 process

The general attitude of public school employees is that while they would prefer to have
binding arbitration as their means to fiality, they find having the right to strike an
acceptable altemative. Public school employees said there has been a perceptible change at
the negotiating table now that they are under the provisions of PERA. There isa feeling that
PERA has brought eqguality to the two sides and that more serious negotiations are now
taking place. The phrase used most often by education personnel isthat PERA "has levelled
the playing field.” Education personnel say that neither side has the upper hand in
negotiations; school districts can impose and school personnel can strike. They also say that
the knowledge of either side being able to file ULPs has made each side less likely to resort
to "game-playing" in the negotiation process.

The general attitude of school district administrators is a great deal more mixed. On their
responses to the questionnaire, only 3 (8%) of the administrators felt that itwould become
a common practice for teachers in their district to go on strike. Yet, 28 (74%) of the
respondents said that they would prefer to have their employees retum to Title 14, and 29
(76%) said they were opposed t having their employees remain in PERA with a class (@)(3)
classification.

When questioned in person, the respondents had attitudes that were different than those
reflected in the survey. Some school district administrators said that in public they will
support the position expressed by the Commissioner of Education and by their individual
school boards, but their personal feeling was different. Many school district adninistrators
stated that it is acceptable to them If public school employees remain under the provisions
of PERA as class (@)(3) employees. School administrators consistently remain strongly
opposed t binding arbitration for their employees, but they find the right to strike an
acceptable compromise.
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AUDITOR COMMENTS

School district experience with PERA has been limited by two-vear trial period

Because of the cyclical nature of school district contracts, not every district has had the
opportunity t negotiate under the provisions of PERA during rhe eighteen months prior to
the time of our review. Twenty percent of the school districts have not yet begun to
negotiate a contract under the provisions of PERA.

Further, since the Alaska Labor Relations Agency (ALRA) was reorganized essentially at the
same time that school district personnel came under PERA. that agency has not had the
opportunity to fully demonstrate mseffectiveness in overseeing school district labor relations.
All unfair labor practice (ULP) charges must be settled before the two parties can proceed
1o the next step of the negotiation process. Since ULP charges for one district have been
open for more than a year, contract negotiations have been stalled.

Despite the limited period involved, we believe PERA™s impact on public school employees
has been beneficial enough to warrant recommending that employees remain classified under
AS 23.40.200 as (@(3) employees (see Recommendation No. 1 in the Findings and
Recommendation section of this report). However, ifthe legislature is still unsure about the
benefits and impact of PERA, we would recommend extending the provisions of Chapter
180, SLA 1990 at leasst another three years and as many as Six In order t provide more
historical experience for setting public policy in this area.

A right to strike does not necessarily lead to strikes

Even though there has been no strikes since the Anchorage School District court decision,
we were told that provisions of Title 14 should not be considered as having prevented
strikes. Individuals experienced with school district labor relations in both Alaska and other
parts of the United States, reported that statutory prohibitions against strikes did not
necessarily prevent them from happening. One example cited was the State of Michigan,
where teachers often strike illegally despite statutory prohibitions.

In our interviews with school employees, we were told that in the past illegal strikes were
often a very real possibility in some communities. In several instances where a school
district had 1mposed a contract on their employees, votes had been conducted for illegal
strikes. We were told by different employee unions that conducted strike votes, that from
70% t 100% of their members had voted for illegal strikes in the past. In these instances,
strikes had been avoided when the school district administration heard about the results of
the strike vote and agreed to retum to negotiations.

Just as not having a right to strike does not prevent strikes, having that right does not

necessarily cause strikes. Suikes are caused by high labor expectations and low funding
available to management and administrators to meet those expectations. We were told by
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many individuals from both labor and management that strikes occur when the collective
bargaining system breaks down. Nobody makes the decision to go on strike, ligtly.
Everyone acknowledges that strikes are very disruptive t a community.

In small, rural communities employees fear for their personal safety if they were to go on
strike. According to labor representatives, having the right to strike actually forces them to
weigh how serious they are about items under negotiation. They must continually evaluate
if the issues involved are important enough to them that they would rather strike than settle.
As disruptive as all strikes are, illegal strikes are potentially even more disruptive. Most
often illegal strikes take place In situations where there isno labor relations oversight agency
such as the ALRA to moderate and oversee the situation.

Major benefit of PERA is not the rieht to strike, but in chances of attitude

Since public school employees are neither more nor less likely to go on strike by having the
right to strike, then the real benefit of being under PERA is the perceived attitude change.
ANl public school employees who spoke to us felt they had been patronized when negotiating
under AS 14.20.500. In their view, both sides now recognize that there is an equality of
power at the negotiating table. Public school employees feel that being under PERA offers
additional benefits, such as oversight by ALRA, a more clearly defined negotiating process,
and the right to bargain for a standard assessment of dues and fees.

Public school employees includes more than teachers

It is important to note that Chapter 180, SLA 1990 affected not just certificated staff but also
non-certificated personnel. Non-certificated staff includes secretaries, bookkeepers,
maintenance workers, and other public school employees. Prior to 1990, when the definition
section of PERA excluded teachers from the provisions of PERA, italso was interpreted as
excluding all non-certificated staff.
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FINDINGS AND RECOMMENDATIONS

Recommendation No. |

Public school employees should remain under the provisions of the Public Employment
Relations Act (PERA), classified as (2)(3) employees.

Chapter 180, SLA 1990 contained an automatic repeal provision of two years. The effect
of this repeal clause would be to again subject the labor relations for public school
employees to the provisions of AS 14.20, Article 6, ifno legislative action is taken.

In our view, the legislation should be enacted to Iift the two-year repeal provision that was
originally part of Chapter 180. SLA 1990. We further suggest that public school employees
remain classified as (2)(3) employees, entitled t a right to strike after submitting to advisory
arbitration, as provided for under PERA (AS 23.40).

Returning public school employees to the provisions 0fAS 14.20.550 would result in treating
the i1argest public employment occupational group differently than all other public employees.
In our view, this would be inconsistent with the legislature™s previously established public
policy in this area. AS 23.40.070 states in part that

...The legislature further finds that the enactment of positive legislation
establishing guidelines for public employment relations is the best way to
harness and direct the energies ofpublic employees eager to have a voice in
determining their conditions of work, to provide a rational method for
dealing with disputes and work stoppages, ... The legislature declares that it
is the public policy of the state to promote harmonious and cooperative
relations between government and its employees and to protect the public by
assuring effective and orderly operations ofgovernment.

Other public employees covered by the provisions of PERA have the means to conclude
negotiations through erther binding arbitration or the right to strike. AS 14.20. Article 6. as
currently written, does not provide public school employees such a method to achieve
finality. Under this statute school districts had the right o, and did, impose employment
contracts on teachers. In testimony before the Senate Labor and Commerce committee and
in interviews with us. teachers reported that imposed contracts cause severe morale problems.
In the past, imposed contracts have reduced wages and benefits and have pushed teachers
to consider calling illegal strikes. Such circumstances do not suggest to us that AS 14.20,
Article 6 promoted harmonious and cooperative relations between the school districts and
its employees.

PERA has promoted harmonious and cooperative relations

As discussed In the Auditor Comments section, we recognize that two years has not provided
an adequate trial period for all aspects of the legislation. However, we feel that it has been
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a sufficient period to show that PERA has successfully worked for public school employees.
Based on our interviews with school district personnel, administrators, and the responses to
our survey, on balance we feel that the 1990 legislation did promote harmonious and
cooperative relations between school district personnel and administration.

ltwas widely conceded that teachers have more bargaining power under PERA than under
Title 14. However, few school districts th*rreached agreement under the statute 3 provisions
reported that they felt they had made major financial concessions. Although almost all
districts responded that they favored a retum to Title 14, from our interviews we felt this was
because the district3 enjoyed the wide degree of discretion and latitude provided by the
statute rather than out of concern that they were at a great negotiating disadvantage under
PERA.

Presence of Alaska Labor Relations Agency also beneficial

In our view, another aspect of PERA that promotes both cooperative labor relations and good
faith bargaining is the jurisdictional role of the Alaska Labor Relations Agency (ALRA).
Although as we report in the Auditor Comments and Report Conclusion sections. ALRA has
1 some respects been slow t respond t the demands of the education community; we feel
that 1ts structure and approach are of great potential berefit. Placing public school
employees back under the provisions of Title 14 as currently written, will eliminate this
important benefit of PERA.

AS 14.20, Article 6 has not promoted harmony or cooperative relations between school
districts and mtsemployees. There had been a growing frustration on the part of employees,
prior to the 1990 legislation, with the labor relation provisions of Title 14.

These employees had been lobbying the legislature for fifteen years for a means to resolve
their dissatisfaction. PERA status and classification as (2)(3) employees under AS 23.40.200
does represent a compromise trat, for the most part, has satisfied school district employees.
We anticipate that ifschool district employees are returned to the labor relations provisions
of AS 14.20, the lobbying effort will begin anew. In our view, the legislature made an
important step towards settling public policy in this area with passage of Chapter 180. SLA
1990. To retumn public school employees to Title 14 after the two year trial period would
not be in the State 3 best interests.

Laws applicable to school employees and other public employees should be mure alike

In their ruling on the Anchorage strike case (see inset on page 10). a majority of the Alaska
Supreme Court presumed that the legislature had a public policy purpose for classifying
teachers differently than other public employees. The court felt that absence of an oversight
agency, no specific mention of teachers in PERA, and a lack of a clear right to strike under
Title 14 was indicative of the legislature™s desire to treat teachers differently. However, iIn
our view the placement of teachers in Title 14 compared with statutory declaration of policy
contained in AS 23.40.070 s inconsistent. Besides the language of AS 23.40.070. we are
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also persuaded by the observations of Chief Justice Rabinowitz. who wrote in a dissenting
opinion in the Anchorage strike case that

Ifpublic school teachers are so essential to society that they must be denied
the right to strike then they should also be given the right to compulsory
arbitration. On the other hand, if teachers are not so essential as the
‘critical' employees then they should enjoy the same limited strike rights
given to other 'semi-critical' public employees.

In lire with Chief Justice Rabinowitz 3 reasoning, we believe that retaining public school
employees under PERA 1is In the best interests of the State and more consistent with
previously established public policy in the area of public employee labor relations.

Recommendation No. 2

If certificated public school employees remain subject to the provisions of PERA, the
legislature should consider adopting legislation to clarify what issues are negotiable.

When the legislature first developed labor relations statutes for teachers in 1970, itprovided
that nothing in the law be construed as an abrogation or delegation of the legal
responsibilities, powers, and duties of the school board including its right to make final
decisions on policy (AS 14.20.610). As observed by the courts in the Kenail "77 case, to a
degree this statutory provision conflicts with the requirements of AS 14.20.550 that districts
bargain with employees regarding their employment and professional duties.

Admittedly, inview of the emphasis that state public policy has traditionally placed on local
control of schools, this conflict between employee rights and board prerogatives is difficult
to resolve. As discussed on page 11, the Alaska Supreme Court made its distinctions about
what they thought could be negotiated without abrogating the local board 3 legal authority
over policy. However, the courts did so rather reluctantly, stating in their decision that it
would be helpful if the legislature, through future enactments, provided more specific
guidance on a number of the items which the unions seek to negotiate.

At the present time under PERA. there iseven more uncertainty on the part of public school
employees and administrators as to what issues are subject to negotiation. [t Is uncertain
under PERA if the guidelines set down in the Kenai 77 case stll apply. We suggest the
legislature should assess this situation and consider legislation that sets out negotiable issues
as compared to the policy prerogatives of local school boards. If the legislature does not
address this issle, then it ismost likely that future decisions regarding negotiable 1tems will
be made either by ALRA or again by the courts.
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APPENDIX A

RESULTS OF SCHOOL DISTRICT SURVEY

Listed below are 20 questions 01t the topic of moving teachers into class (2)(3) of PERA.
This classification change gave teachers the right-to-strike. This classification allows both
teachers and school boards to file Unfair Labor Practice charges with the Alaska Labor
Relations Agency. Another effect of this change is that the Alaska Labor Relations Agency
certifies union elections.

Please circle the response to each question that reflects your school district 3experience with
Title 23. Ifyou wish to offer additional comments, please feel free to attach a memorandum.
Thank you for your time.

1

Who negotiates on behalfofyour school district?

Superintendent 23
Personnel Director 4
Attorney 3
Hired Consultant 5
School Board Member(s) 17

Business Manager
School Principal
Labor Relations Director

= N W

Do you feel that it costs more to negotiate a contract under Title 23 than it did to
negotiate a contract under Title 14?

Yes 13
No 12
No Opinion 13

Under Title 23 as compared to Title 14 has the time involved in negotiating labor
agreements with teachers:

Not Applicable 11
Increased S
Decreased

Remained the same |S
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APPENDIX A

RESULTS OF SCHOOL DISTRICT SURVEY
(cont.)

Do you feci that your district has conceded more in negotiations under Title 23 than
it would have under Title 14?

Not Applicable 16
Yes 5
No 17

Do you feel that it will become a common practicefor teachers in your district to go
on strike?

Yes 3
No 33
No Opinion 2

Have you seen items that were non-bargainable under Title 14 now being addressed
In negotiations under Title 237

Yes 6
No 19
No Opinion 13

Have you fded an Unfair Labor Practice charge with the Alaska Labor Relations
Agency against your teachers union?

Yes 3
No 35

Has the school district been charged with an Unfair Labor Practice?

Yes 3
No 35
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9.

10.

12

13.

14

APPENDIX A
RESULTS OF SCHOOL DISTRICT SURVEY
(cont.)
Hove yon experienced any direct increase in legal services costs that was attributable

to Tide 23?

Yes
No

r~oOoE—
——

Ifyour previous answer was "Yes", were the legal costs attributable to:

Negotiations g
Preparations for ULP charge b

Do you feel that the negotiations process is more clearly defined under Title 23 than
under Title 14?

Yes
No . 3
No Opinion

=~

Under Title 14 did you ever impose a contract on your teachers?

Yes 4
No . 30
No Opinion 4

Have you had any experience with the Alaska Labor Relations Agency certifying a
union election?

Yes )
NO 36

Has being under Title 23 affected the way in which your administration deals with
teachers?

Yes
No
No Opinion
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b,

16.

17

18.

19,

2.

APPKND1X A

RESULTS OE SCHOOL DISTRICT SURVEY
(cont.)

Hove you received any formal trainini’ about the provisions of Title 23?

Do you feel that being under Title 23 is an improvement over being under Title 14?

Yes l
No . 32
No Opinion )

Have you gone to advisory arbitration under Title 23?

Would you prefer a return to Title 14 over remaining under Title 23?

Yes 28
No 9
No Opinion l

Would you prefer that teachers he classed as (a)(1) or (a)(2) under Title 23, which
would permit binding arbitration?

Y%s
No Opinion

(S 6]
O OO

Would it be acceptable to you if the two-year repeal provision were lifted and teachers
remained classified as (a)(3) employees under Title 23?

Yes g
No 29
No Opinion 3
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APPENDIX B

RESULTS OF PUBLIC SCHOOL EMPLOYEES SURVEY

Listed below are 20 questions on the topic of moving Bubhc school employees into class
ga,S) of Title 23. This classification change %ave public school employees the n?ht,to
trike. This classification allows both public sthool emgloyees and school boards To file
Unfair Labor Practice charges with the Alaska Labor Relatigns A%ency. Another effect of
this change Is that the Alaska Labor Relations Agency certifies U

lon elections.
Please circle the response to each question that reflects your local union's experience with
Title 23. If YOU wish to offer additional comments, pleasé feel free to attach a memorandum,
Thank you for your time,
. Whnat local union are you filling out this survey on behalf of?
Responses 3

2. Do you feel that it costs your union more to negotiate a contract under Title 23 than
it did tonegotiate a contract under Title 14?

Yes 0
No 34
No Opinion 4
3. Under Title 23 as compared to Title 14 has the time involved in negotiating labor

agreements:

Not Applicable 1
Increased 1
Decreased 15
Remained the same 8

b, Do you feel that your union has gained more in negotiated contract concessions under
Title 23 than it would have under Title 14?

Not Applicable
Yes
No

SI— Y
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APPENDIX B

RESULTS OF PUBLIC SCHOOL EMPLOYEES SURVEY
(cont.)

Do you feel that it will become a common practice for your union members to go on
strike?

Yes 1
No 37

Do you believe that the decisionreached in the Kenai court decisiononwhat itemsare
bargainable and nonbargainable stillapplies now that publicschool employeesare
under the provisions of Title 23 rather than the provisions of Title 14?

Yes 1§

No . g

No Opinion 12

Under Title 2.3, has your union addressed any items at the negotiating table that would
not have been addressed under Title 14?

Yes
No
Not Applicable

~o
Ol

Have you filed an Unfair Labor Practice charge with the Alaska Labor Relations
Agency against your school district?

Yes 0
No 32
Has your local union been charged with an Unfair Labor Practice by the school

district?

Yes 2
No 36

AIASKA STATE LEGISLATURE -32- DIVISION OF LEGISLATIVE AUDIT



10.

1L

12

13

14,

APPENDIX B

RESULTS OF PUBLIC SCHOOL EMPLOYEES SURVEY
(cont.)

Have you experienced any direct increase in legal services costs tl at was attributable
to Title 23?

Yes |
No 31

Under Title 14 did your union ever take a vote to hold an illegal strike?
Yes )
No 33

Do you feel that the negotiations process is more clearly defined under Title 23 than
under Title 14?

Yes 3
No . J
No Opinion l

Under Title 14 was a contract ever imposed on your union?

Yes 16
No 22

Has a contract been imposed on your union now that you are under the provisions of
Title 23?

Yes 0
No 38

Have you had any experience with the Alaska Labor Relations Agency certifying a
union election?

Yes 3
No 35
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APPENDIX B

RESULTS OF PUBLIC SCHOOL EMPLOYEES SURVEY
(cont.)

Have you received any formal training about the provisions of Title 23?

Yes 24
No 14

Do you feel that being under Title 23 is an improvement over being under Title 14?

Yes 36
No . 1
No Opinion l

Would you prefer a return to Title 14 over remaining under Title 23?
Yes 0
No . 37
No Opinion l

Would you prefer being classed as (a)(1) or (a)(2) under Title 23, which would permit
binding arbitration?

Yes 3
No 3
No Opinion 3

Would it be acceptable to you if the two-year repeal provision were lifted and you
remained classified as (a)(3) employees under Title 23?

Yes 36
No .. 0
No Opinion 2
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WALTER J.HICKEL, GOVERNOR

GOLDBELT PLACE

001 WEST 10TH STREET, SUITE 200
DEPARTMENT OF EDUCATION JUNEAU, ALASKA 99801-1894
OFFICE OF THE COMMISSIONER
January 7,1992
Randy S. Welker
Division of Legislative Audit
P.O. Box W
Juneau, AK 99811-3300
LEAS ATNE AOT

RE: Audit Control Number 05-4419-92
Dear Mr. Welker:

This is a reply to your preliminary audit report, "Impact of the Public Employment Relations Act
on Local School Districts", dated Novembers, 1991. The Department has reviewed the findings
and recommendations and provides the following response:

Recommendation No. 1

Eublic school employees should remain under the provisions of the Public Employment
Relations Act (PERA). classified as (a)(3) employees.

The Department does not concur with Recommendation No. 1. Clear direction for negotiauons
between local school boards and unions was established by Title 14 and further defined by two
Alaska Supreme Court decisions as referenced in the audit report. Placement of public school
employees under PERA (AS23.40) has the effect of re-opening issues previously set by past
practice and the court decisions. Having a right to strike does not necessarily cause strikes.
Under any circumstance, teacher strikes are not good for students.

Local school boards have lost their authority to negotiate evenly with unions under Title 23, and
prefer, as evidenced by your report, to negotiate under Title 14. Yet the "opt out" provision which
applies to municipalities is denied to school districts. Teachers have achieved and maintained
the highest average teacher salaries in the nation under Title 14, and as such have not suffered
at the hands of local boards. According to the September 1991, Institute of Social and Economic
Research (ISER) report to the legislature, "salaries for many Alaska teachers remain
substantially higher than national averages”. In fact, “The average fiscal year 1989 teacher's
salary and benefits cost the school district $50,000 in Anchorage, $53,000 in Fairbanks, and
$58,000 in Juneau. Using ISER Anchorage/U.S. and McDowell's (1988) within Alaska
differentials, these salaries are 22 percent, 24 percent, and 37 percent higher, respectively, than
the U.S. average of $36,000." The report does indicate that teacher salary schedules and total
compensation varies throughout the State. However, due to local control, “the difference reflects
to some extent different attitudes about encouraging teachers to remain and make a commitment
to the community."

SB 15 should be allowed to sunset in order lo return to a system which has overwhelming local
support and interpretation and guidance established by the court.
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Randy S. Welker
Page 2
January 7,1992

Recommendation No. 2

ILcertificated Public School Employees remain subject to the provisions of PERA. the Legislature
should consider adopting legislation to clarify what issues are negotiable.

The Department does not concur with Recommendation No. 2. SB 15 should sunset due to the
many uncertainties associated with public school employees remaining under PERA as (a)(3)
employees.

Other provisions such as 2-year tenure, rehire, dismissal, non-retention, and teacher retirement
which are related to total compensation and employment security are already provided for under
Title 14 or have been granted by the Legislature.

Sincerely,

Commissioner

cc: Duane Guiley, Director, EFSS
Mike Maher, Special Assistant
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Scaring Micer miu Jtodiluik that liniver-
ed inijiro Tese— Hu
s t minimi

CIVIL 8ERVICE LAW

oUW

ronmenl, und that employee would hae

)1 .I A\a:w A nnioved on immediate direct t>encfit
LI S . liy not being subjected to
.'&mll;‘“' g‘i‘ ﬁ?g’n'f \Iltelf million Unit took hit life.
! ..Einj.lov . .
Si).o1l, . AD.2<iT11). 407 | |L(ngs| léiemgi_zé(tggéoy:;
,14.*, Pc»»ons eni
e (lon .
Widow of 4 on
- ave a valid e* i bo enjoined from oidering
o| employee'l) ctott polite officer* to submit to
! fklary of sUUm xAMilnation pending oulcomo
between union »>... istion on improper practice
showed thuta valid binding contract won 1 with Stale ‘;ué’.ic Employ-
in existence between union mid stole,  ment delations ituntil. Schcnodady I'o-
that contract reaffirmed tlic bosic rlghi lice llenev. Ass'n v. City of Schenectady,
of Jill employees to work in a nsf* enVi- 1935, A.t(2d__ . 651 N.V.S.zd 613
¢ 210. | Totitbltdn of atrikeu
(See main mlithiefar text of /, 2(a) to (d)J
© Nolito. TJie chief executive officer simll forthwith notify each em—
ployee thnt he hurt been found t have committed uuch violation, The dale or
dates thereof Mid of his rigt la cbject U) r.uch determination pursuant to
paragraph (@ of Uiis vision; he didll also notify (lie chief fisal
, officer of the names of all such employee™s and of the total number of days,

i.i..

# ik
g

or part thereof, on which, it has been determined thnt auch violatin
occurred.  Notice to each employee dall be by personal service or by
certified mail to bis lastaddress filed by him with bin employer.

EO Payroll deductions.  Not earlier than thirty nor later than ninety day
folloving the date of such determination, tho chief fisal officer of

:government involved shell deduct from the ion of each such
public employee ou amount equal to Iwicc his daily rate of pay for each day
or part thereof that itwas determined tret he had violated this subdivision;

in

CIVIL SERVICE lixtv 8210

esteblish that the employee did not violate this sudivision, lie sall disniss
the dbjection and so rotify (lie employee, I the dhief executive officer
stall determine that Diie affidavit and supporting proof raises a ion of
fact which, if resolved In favor of Uie employee, would estzblish that (e
employee did not violate (bis aklivioiun, he ulmll appoint a hearing officer
todetermine whether in fact Uie employee did violate Uiis subdivision after
a hearing at which such employee sinll bear the burden of proof. I the
hearing officer ulmll determine that Uie employee failed to esteblish that he
did not violate this subdivision, tho dhief executive officer sinll so rotify
the employee. " If Um chief executive officer sustains rii dojection or the
hearing officer determines on a preponderance of the evidence Hint such
employee did not violate Uiis subdivision, Ute chief executive officer Sl
forthwith rotify Uie chief fisal offior who shall thereupon cease nil
furUtor deductions and refund any deductions Previously mude pursuant to
this sibdivision.  Tho determinations provided in this paragraph aimll be
revieanble pursuant to article seventy eight of the amil practice law und
rules. .
[(f) iledeniynated (y) |
(See main volumefor text of3 and 4]

(Ah amended 1.1983, c. 254. (J 2, 3)

Hiniordral and Statutory Notes

1963 Amendment. Subd. 2, par. (c). a note under election 209], provided:
L.1983, c. 264, $ 2, Eft. June fl, 1983. in  "For Uie purposes of subdivision three
sentence beginning ‘The chief execu- of section two hundred ten oT the civil
jive", substituted "(g)'1for "Ob" billow- venire IAwr and section savin hundnl
ing "pursuant to paragraph". fifty-one of the judiciary law, any public

Subd 2, par. (0- L.1983, c. 254, 8 S, employer as defined in subdivision five
elf. 3ilnt 8, 1983, redtxignalcd former ~lion two hundred nine of Uie civil
@8& (o. nervice law whojc public employee orga-

pur. .
Subd. 2, par. (g). L 1983.c. 264, S 3, Hiniiont ehrr covered by »:ich subdivj-
off. June ?. 1933, rtdex.gntiled former  Biofi | to tic ,, Gmt.rnltitnl

K>

SSIHIAT,, rIXAMinMn /«««™ *eartain

such rate of pay t be computed as of (he lime of such violation,
computing such deduction, credit sell be allored for mounts already
withheld from such employee § compensation on account of his absence
from work or other withholding of services ou such day or days. In

,computing the aforesaid thirty to nirety day period of lire fol Iozviﬁg Lhc
Subdiv

determination of n violation pursuant to 1sion (0) of paragraph two of
this section and where the employee”™s annual com tion is paid over it
iod of time which i less than fifty-two , that periad of time
etween tho lastday of the last payroll periad of the employment term in
which the violation occurred and the firstday of the first payroll periad of

eiijm\lr_lext succeeding employment term shall 1P disregarded and not count—

(g)}_(bjecgig@ and restoration.  Any employee determined to have violnt- »
cd thi3 sbdivision may object to such determination by filigwith the chief
exeautive officer, (within twenty days of the date on which notice was
served or mailed to him pursuant parggraph © of this subdivision) his
sworn afficivit, supported by aailable documentary proof, containing a
siiiitand plain statement of the facts upon which he relies t show

such determination wan incorrect.  Such affidavit Sall be subject o the
peralties of perjury.  Hthe chief executive officer shall determine that the
afficvit an support;glgroof esteblishes that the employee did not violate
Uiis subdivision, he , sustain the dbjection. the chief executive
officer saJi determine that Uie ailﬁhvlt and supporting proof faiks

tence beginning "I1f Uve chief e'xcc.iive
officer auslainj" deleted "restore to the
employes the tenure ausjieiided purau-
ont to par. (0 of thia’ subdivision, and”
following "officer ahall forthwitli".

Subd. 2, par. (h). 1.1983, c. 254, § 3,
cff. June 8. 1983, rederignalcd former
par. (h) na (9).

Strikes by Certain Transit Employ-
eta. Section 34 of L1986, c. 923, off.
Dec. 31, 1000. and lo expire aa pioviJed
by section 45 of L.1986, c. 929 [eel cut u«

(OA N or the civil service law pi.mu-
tnt, ,wo ,iun‘ rcd I'wtvc. of
«udi law. l4ncro an employre organua-
(I<n K determined by Uio court m |
extrcioe of ils authority under section
Avrn hundred fifly-one of tho judiciary
law to have violated the provisions of
subdivision one of section two hundred
ten of the civil irrvlec law, lhe courl
shall apply the previsions acl forth in
itubdivislon three of fcuch aeclion two
hundred ten.” .

West *® McKinney"s Forms

The following forms appear in Selected Consolidated Laws Forms under section

210 of the Civil Service (jsw:

Order to Show Cause in Article 78 Proceeding lo Annunt Determination of Public
Employment delations Buard thnt Union Condoned lllegal Strike, (tec Form 9.

Petition in Article 78 Proceeding lo Annual Determination of Public Employment
delations Board that Union Condoned lllegal Strike, one Form 4.

Vil Review Comincninrles

Intercal arbitration: Tim alternative lo the clrike.
56 l'ordhatn L.ltev. 163(1987).

KtBiioe.

Arvid Anddreon and 1-oren A.
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WM U vAS IM 1986)*he recu,ti®)n

pu,J,'c cmP'oy«> strikes.
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Dripps, @ N.y.U.L

Notes of Decisions

fjsw gorcrning  la

I. ConslUullonality— Generally

Provision of (hr Tnylor law, section .
200 ut #tq., by which tho cltiei executive

unit in-
dclermino

offioer of (he governmental
volved empowered to

whether »n illegal strike has occurred .

and which employtea have participated,
und which empowers (tic chief executive
officer lo evaluate objections to hit de-
termination, arnl provides for judicial re-
view of his final determination, did not
deny due process by making the chief
executive officer tho judgo in Mo own
case. Wolkonstcm v. Rcevlllc, C.A.U.Y.
1982, 694 F. Id 85, rertiorori denied 103
S.Ct 24C2. 402 U.S. 1105. 77 LBJ.2J
1332.

lu. law governing

Railway Ubor Act, 46 U.S.C.A. { 151
preempted application of anlistrike pro-
visions of (bis section to employees of
rapid tmnait operating authority. Sta-
ten Island Rapid TYansit Operating Au-
é'%ritv v. 1.C.C, C.A.N.Y.ID83, 718 F.zd

4. Employees within dectlon ,.

United Trsnsp. Union v. Long Island
If. Co.,, 034 F.2d 19 [main votume) re-
versed 102 S.Ct. 1349, 45G U.S. 078. 71
I, Ed.2d 647

New York State Inspection, Sec. and
Law Enforcement Emp., DisL Council
82. AFSCHE, AFL-CIO v. Stale. 448
N.Y.S.2d 524 [main volume) affirmed 67
N.Y.Zzd 505, 467 N.Y.S.Zd 210, 443
N.E.2d 464.

5. Prohibition of strike* In general ,
Absent a rinding by Uie superintend-
ent of schools that a board member who ,
Is an employee in another district lias
engaged in n strike, (hero is no basis in
cither law or fact to conclude the board
member has violated liiis section. Mai-

ler of Cahill, 19BI, 20 Educ.Dept.Rep.
550.
6. Private rightof fiction

TVylor taw, this article, does not give
rise to private cause of action ngainit,
(lie union and officials for dwnAges aria-''
ing out of illegal public employee strike..
Burns Jackson Miller Summit A Splizcr"

114

v. F.indner, 1983,
N.Y.S.Zd 712, 461 N.RZd 459..

Economic loas suffered by law firms
os result of illegal strike liy public tm -
sit workers was not recoverable in prl-
vale action for public nuisanco because
« cli&a included all members of pulilic wba
were affected by 6trike. Id.

Interference with law firms' business
as result of illegal strike by city transit
employees w*6 but incidcntat result of
defendanlo' conduct und, although con-
duct was In violation of 'Faylor Law,
there wao no oommon-luw eaUse of uc-
lion for such incidental interference
when legiolature had, in e&Ubliriiing
otherwise comprehensive labor pluo for
govcrninre of public employeremployoo
relations, failed to do so. Id.

21. Generally

Where reliance on sudden concern for
overly meticulous and abnormal observ-
ance of statutory commands is purely a
subterfuge, incidental circumstance that
continued performance of duties in nor-
mal manner might email violation of
statute does not legally preclude finding
that there haa been “strike,” McKin-
ney's Civil Service Law J 209. |I/xul
262, Transport Worker* Union of Amer-
ica, AFL-CIO v. New York State Public
Employment Relations Hd., 1988, 68
N.Y.Zd 364. 461 N.YS.Zd 262, 448
N.E.2d 116.

26. Payroll deduction*— Generally
School district which divided annual
malary of teachers by 200 and doubled
amount in order to arrive at amount
deductible from compensation of teach-
ere for each day teachers bad violated
Taylor 1aw by participiting In strike
complied with statute allowing deduction
equal to twice daily rate of pay for each
day or part thereof in which public em-
ployee participated in strike; .teachers
were required to work only 180 days
during school year. Itarner v. Joffer-
sonvillo-Youngsvitle Ont. School Diet,
1966, 117 A.D.2d 162, 602 N,Y,S.2d 286.
Where there were more (ban 20 work-

[Rg e6resi Baya ia oEeber Hi¥9, during

" which month certain teachers engaged
"in an clght-day illegal strike, and these

teachers all worked more than half of
the required working day*. Commlsaion-
er of Education properly determined

.a*

SMArWia<aim—o s

SviL SERVICE LAW'

hit Education Law { 3101 ma*t be in-

wrpreted to require a deduction of W
a teacher’s annual salary for each of

‘the daya of unauthorised absence no a

[tensity. Board of Educ. of Claifcatown
1983, 69 N.Y.2d 314; 464 (Cent. School Diet. v. Ambach, 1083, 97

rRaDE) 188, 470 N.Y.Sild 779, affirmed
5 N.Y.Zd 780, 481 N,Y.8.2d 72, 470

.R.Zd 870.

79. Thirty to ninety day period
For purjxisea of determining validity
of payroll deductions made by school
board as penalty for teachcra' act of
aging in illegal ulrikes, measurement
C to 90-day time period within which
payroll deductions could be taken did not
commence until employees concerned
hid linen notified individually of dcterml-
attion that they had committed a viola-
tion. Flainview-Old ilethpagu Congress
C| Teachers v. Board of Educ. of Plain-
view-Old Bcthpage Central School Disk,
1984, 63 N.Y.2d 921, 483 N.Y.S.2d 677.
473 N.E.fid 29, rcargurnenl denied 64
N.Y.2d 765, -185 N.Y.S.2J 1031, 476
N.Rzd 472.

Thin section providing that statutory
penalty imposed on public employer*
found lo haw participated in an illegal
strike must be collected not earlier than
30 nor lalcr llian 90 days following (late
of a determination barred State from
reswming payroll penally dedugtions Af-
(er expiration of SO-day period to adjust
far inadvertent errors in calculating liie
amount of penalty originally deducted
from employees' wages, eince time re-'
qulremcnta imposed by Ibis section were
related to the essence and subatanoe of
this section, and could not be viewed as
merely directory. King v. C*rey, 1982,
67 M.Yid 606, 467 N.Y.S.Zd 216, 443
B.E.Zd 464.

Where all challenged payroll deduc-
tions from adtool dietrict employees"
paychecks were made less tlian 86 daya
from sending of notificfitton of Strike
determination, deductions were made in
violation of-this-sectiQn .go&ernmg” (2%
roll deduclione for participation m lllega
strikes. Plainview-Old Ettlijiagc Con-
gresa of Teachers v. Board of Educ. of
FJainview-Old, ItcOtpa™ro Cent.- School
UlsL, 1934, ,100 A
S2d 93, affirmed
N.Y*.Zd 677,
mont denied |

1031, 476 N.E.2d 472.

Time limitations contained in this ecc-
lion, staling that til penalties deducted
from a atriking employee's paycheck

3210

Not*

eshall be deducted no earlier than 30 daya -,

and no later than 90 days after (be date ., |
of the dotermlnation that the strike was V
illegal, ere mandatory rather than dircc- 1lj
ry. Swital v. Board of Educ. of Bay r'
Shore Union Free School Bial, 1983, 98 ,
A.D.2d 839, 461 N.YAZd 62. ¥
fo regard to this section, stating that "
all pennlUcs deducted by a public em-
ployer from a atriking employee's pay- . -
check shall be deducted no earlier than #)j
30 dayo and no later IhaD 90 daya after .
the date of determination (hat the strike '«
was illegal compliance with the 90<lay",’
statutory time period is measured ns of .
the date paychuck is iasucd, not thedate o
it ia delivered. Id.

30. Refunds

Where public employee* who hid
twice their pay deducted from aclary for
each day they were presumed to bavo
engaged in illegal strike by virtue of
failure to work on dale of iilrike were
subsequently exonerated, none o f'
amount deducted could be retained by =
state as an ordinary deduction for tir
not worked. Bettier v, Carey, 1983,

A.D.Zd 1116, 458 N.Y|S.2d 338. L.

31. Objections fa dtIermInaIIon of ;

rider executive' OffIC encr-
ally T

Determlnatlons that teachers had via-
liy participating in

atriko were not [Avalid 8R §round that
they had Uen prepared by district uu-
penntendent rather (hm; by superintend-m
cut of schools, wiw was directed by stat-
ute lo prepare sucii determinations. ;
Barner v. Jefferoonville-Youngviville
Cent. School DisL, 1980, H7 A.D.2d 162,
602 N.Y.S 2d 295.

| K

31. Hearing ami hrailni offloeV

Both provisional and probationary em- : v m- o
ployces, who were diachargeJ or had '-'.V:-/-'
their probationary period* extended for
allegedly violating Toyloh Law .during vj.L-;!" '

tabor dispute with public hospital, by -

participating in sickout, were entitled to jrVv

bearing to determine wheUier each had

vftjy excuse for.not being prcaento n .j'L
day In question, due to.atigma of being /oj.*.""
uv.al.,i low iirratr-r Kv iiAi-ticiDatiarr 10 - (a

;of BisL Council:

, (ion of State, <

X ees, 1988, 189 |
1002.-

115
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Dtler/nlnaUon of public employ-

ment relation* boxed
Vj,' 5 Conclusion of Public Employment Rc-
F-t*Lions Hoard dial union'o Invoking ref-

|{j- til j ereoce to provisions of Vehklo and Trnf*

;, fie Lew in order to justify drivers re-

i.f i'pijjI- fualng to drive buaeB which violated re-

ipilifuitsrened® 8f 13w was merely pretext

I VIIjlV; tor concerted refusal of driven) to opcr-
tl; irr ato buwa w&a amply supported iu

ST
-

>* -]~ fic Law was supported

record. Local 2G2, Transport Workerr:
Union of America, AFL-CIO v. New
York Sinte Public Employment Rela-
tlona Itd., 1963, 68 N.Yid 361, 4GL N.Y.
S.2d 262, 448 N.E2d 116.

Public Employment Relations Hoard's
. finding that strike occurred when bus

" " drivera refused to drive buiea which vso-

. lated reijuiremenU of VeIBicIe and Traf-
Y substantial
evidence, including evidence that union
was responsible for job action, job notion
was timed to occur Immediately follow-
ing expiration of interim impasse ar-
rnngomcent and only violations posing nu
imminent danger to safely of public or
drivers were involved in charge. Id.

67. 'Fq@'aure of dner checkoff prlil-

Although there wna no direct proof
Ilhnt union representing employee* in

211,

GrVIL seuvice lavti| Svil service law

county's highway and Infirmary depart-
ments encouraged strike, there wm am-
pie circumstantial evidence to provide i’
rational basil for determination that un-
ion encouraged, participated in and con-
doned the strike and wa» subject to pen-

alty of one year forfeiture of duel
checkoff privileges. Egan v, Newman,
jom, 92 A.U.Zd 1007, 461 N.Y.S.2d 464.

Although this section under which
Public Employment Relations Hoard im-
posed forfeiture of union dues checkoff
privilege# because union encouraged nnd
condoned unUwful strike doca not con-
tain the word "polcntinl" the Hoard is
not limited Ur considering only actual
impact of etrike on public health, safely
and welfare, id.

linpoxing forfeiture of dues checkoff
privileges for otic year fur public em-
ployee's union's encouraging and con-
doning unlawful strike wns not too se-
vere a penalty wvlicro no regular high-
way maintenance duties were performed
during tho strike and infirmary was left
groGsly understaffed snd only volunteer
effort nllov. od it lo provide minimal ser-
vice# nnd union officers directly partici-
pated in live strike even after rentruining
orders had been served. Id.

Application fur injunctive relief

Notes of Decisions

Collateral estoppe| 14

Contempt proceedings
Jurisdiction

flea judicata 13

8. Contempt pioceedin|o— Generally
In aclion against muiocmtion of civil
service employee# in which county
sought to punish the association for
criminal contempt for failure to obey
temporary tvatrrtining orders, evidence.
Including proof that the association was
moving force behind the strike, provided
iall the financial support for the (strike,
assisted In the organisation and manag-
ing of the strike, and proof that without
the support And assistance of the associ-
ation, the local organisation, of which
the association was (he parent, could not
hAY« carried out work stoppage, wa*
sufficient to establish beyond a reason-
able doubt (hat the association Itself par-
ticipated in tho strike in violation of the
restraining Order*. Rockland County v.
Civil Service Employees Ass'n, Inc.,

1934, G2 N.Y.2d U, 47G U.Y.Szd tiw,.
4K4 N.E.2d 121, rc-Argument denied 62

N.Y.2d .676, -179 N.Y.S.2d 1028, 4G3
H.E.Sd 712.
8a. Jurisdiction

Irisd court luul jurisdiction tu punish
association of civil service employees for-
contempt for failure to obey temporary
restraining orders, whcro agents of the
association were served with orders to
ahow cause containing the restraining
ordera. m Rockland County v. Civil Ser-
vice Employees-Ass'n. Inc., 1984, 62
m.gd 11, 475 N.Y.S.Zd 817. 464 N.E.Ztt_

13. Itci Judicata

Oho union's opportunity to Inlcrvcno
in state court litigation in whidi it was
determined that employees of rapid tran-
sit operating xathority could be enjoined
from striking did not bind union to slate
court judgment so as to preclude district
court from determining that ouliierily
was “carrier" within meaning of Rail-
way Labor Act, 45 U.S.C.A. } 161, and.

116

s, that its employees were exempt
Awv-n untiltrike provisions of | 210.
'Stiten Island Rapid Transit Operating
mAuthority v. LC.C., C.AN.Y.19B3, 718
1PJsd G33.
1-'Prior atale'court adjudication tlial cm-
jdo/oes of rapid transit operating ou-
(booty could be enjoined from striking
nsder New York law did not preclude
district court froni determining that au-
thority which oiierated strip of railroad
m ‘'carrier" within meaning of, 4G U.S.
CA. 6 101, bo that it* employcos were
exempt from onlistrike provisions of
{ 210. Staten Island Rapid Transit Op-
erating Authority v. I1.C.C., C.AN.Y.

9

Notr U

14. Collateral estoppel

Inletstale Commerce Commission's
determination that rapid transit operat-
ing authority did not fall within electric
railway proviso of Railway Labor Act,
46 UiS.C.A. { 161, wna chango or apecial
circumstance which justified district
court's decision not lo give collateral
estoppel effect to slate court judgment
that employees of authority could Ire
enjoined from alrikiug in federal court
action seeking declaration that employ-
ee* were exempt from snb'strike provi-
sions of j 210. Slaten Island Rapid
Transit Operating Authority v. LC-.C-.
C-A-N.Y.198S. 718 F.2d 533.

1983, 718 F.2d 633.

j 212. lyocnl government procedures

Historical nnd Statutory Nutee

Strikes by Certain Transit Employ-
ers. Sec section 34 of L.1966, c. 929, *et
out on a note under section 210.

j 213. Judicial review and enforcement

(a) Final orders of tho hoard made purautml to this article shall be
conclusive against ail parties to its proceedingn und persons who have had
au opportunity to be parties to its proceedings unlaw reverend or modified
in proceedings for enforcement or Judicial review as hereinafter provided.
Final ordera nhall be (i) rdvieWablc under article seventy-eight of the civil
practice law and rules upon petition filed by an aggrieved jvnrty within
thirty daya after service I>y registered or certified mail of a copy of ouch
order upon such party, and (ii) enforceable In a special proceeding, upon
petition of such board, by the supreme court, provided, however, thnt an
order of the beard which determines whether an employer or employee i3

subject to this article may be ddcmcd final when made.

[See main volumefor text o/<i>) to (c))

(As amended L.IPS9, c. 64, 5 J.)

Historical nnd Statutory Notes

198] Amendment Subd. (3). L.1989 Effective Date of Amendment DY
c, 64, }. t, substituted reference* to final  !--19(14, t. 64; Applicability. Section 2

ordera for references lo orders, and pro- of L19_89, C_' 61, provided; ‘lid* act
vided that order* which determine (amending this 8ect:an| shall take effect
whether au employer o'r employee is sub- immediately (April 21, 1089] and shall
ject to Uiis article maybe deemed final ~ ©Nly @pply to any proceeding commenced
when Insde on -or ajftcr euch effective date.”

Note* of Decl*ionii

Final ordera| la Sanctions 14

2a. Final orders
Order of Public Employment Relations
Hoard determining that Stale Insurance

117



8209-a
Nolo 12

lie wTiliro lo form, Join or participate
lit a union, npentry eliop propnunl re-
tinli)in; miller linvit of dlid<wxil a
(earlier lo i.-lllii-r Join or pay tinea to
A1-WHrlutiim was illegal and llotint tflil
not act In nilillrury manner ivlien It
lirlil Unit tiimnl of Mnratlon did -
roinmlt an nnfiili labor
re/iiMnc  to iirRoliali’
npiuiey aligp proponul.

*

I'totally, 1. (w Jlat.'Jt 1)
Y.S.Zil 10 nfflmiitil 42 A
;Hilt n\v.s.i'tj ,m.

1/ a parly lo in'gotiatiumj

anollirr tvlli Foiiiinlllini; nofi
Jiiai'flie try failing So bargain
olirlininlv imomnllliillimnl (i
eimilicinn of cioploymenl, iluw

lioartl to baignin un (bat item

lie erroneous, ninl an nrtinr by the
boartl ilin-i'tln;: pnity to bargain ci.ii-
mxliiinjt nbvI'Omly illcR.ii Hem would
In o/roiiriom. Id.

13, Teaeiirrx, nonUnor«i or proba-
tionary

Nonti-iiiirirl It'arbcr may In* refnsril
lullin® ami ill.-imi.isiil witli-ait loaspn
luring given lin'vofor, narcpt wilicre it
lcm lavn estiibliabi'il dial diamissal
wan for mnxlitnlinanity imjiermi.se.le
bb- rea-nin.s or io vlobillon of sliihilo-
i> piii.serlptioii, Incbiiliog lbe Taylor
I.mv. filly Hib'tol Dial., I'pi'linbltl v.
I'eek'Ull FiienUy Ash'ii, 11>77, ) A
D.u.l 7.1%), lies N.V.KISil IHQ.

A public rinployirr may Icrmbinle a

roii;; or bail l'oaxons, an iill; an It

§ 210.

Prohibition of .strikes

civic SERVICE LAW Art. 14

iliMn not do no for an illrgal reason,
Hilrli iih llin exerclHO of ilglitn pm-
lecteil by fttil;i article. Mug Harbor

Union Free Bcliou) l)Isl. r. Ifclaby,
1| ald) - is« n.Y.H.2il 093.

art! In dlamlwi r.
"Itliont ONplnnii-
011011 a lkowe
tor rigblo line
1 of Chitiiinu-
t. v. Clmnlan-
ntbcr.i Ano'n,
N.Y.«.2tl GQ

nontcnmed

Isw'd solely

..uiiirlpatlon In tearb-

..unn-lallon arlivlllra. Port Jer-

vis City Nebaot Dial. v. New York

Stole I'nt.lli: Employment Ht-lallomi,

12, WK Mise,2«l 10iifi, 328 N.Y.K.2d

76(L

lloard bad Jurisdiction lo boar an

Improper practice ctmige Unit non-

(i-roil'mic'i .solely na IYInllatlon L-r

Ida activities as nicinltr of leacliern

iissoi-lolloii. llci'iilii-ooil lid. of PM. v.

Ib bliy, IbVI. os Mine2d 730, 327 ff.
VS2d AK

llomi) lacked Jnrindlellon lo consid-
er illsiiiltwal of probationary leachcrs
bi-cnnsc of Utcle artivitlea In iinppnrt
uf ictteliers* association-  llonril nf
Itd. Onlrnl Scbmil Wist. No. 1 of
Town of Grand Island, Erie Comity
v. llelaby, 11570, 01 Mi.sc.2d -173, 311
NY.S.21 tni.

~ 1 No public employee or emi)loyee organization shall engage
in a strike, and no public employee or employee organization
shall cause, instigate, encourage, or condone a strike.

2 Violations and penalties; presumption; prohibition
against consent, to strike; determination; notice; probation;
payroll deductions; ob[[ecnons; and restoration, (a) Violations
and penallins. A public employee shall violate this subdivision
by engaging in a strike or violating paragraph (c) of this subdi-
vision and shall be liable as provided in this subdivision pursu-
ant to the procedures contained herein. In addition, any public
employee who violates subdivision one of this section may be
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subject to removal or other disciplinary action provided by law
for misconduct.

(b)  Presumption. Kor purposes of thin subdivision an em-
ployee who is absent from work without permission, or who ab-
stains wholly or in part from the full performance of his duties
in bis normal manner without permission, on the date or dales
when a strike occurs, shall be presumed to have engaged in such
strike on such date or dates.

~ (<« Prohibition against consent to strike. No person exorcis-
ing on behalf of any public empIO?/er any authority, supervision
or direction over any public employee shall have the power to
authorize, approve, condone or consent U a utriko, or the engag-
ing in a strike, by one or more public employees, and such per-
son shall not authorize, approve, condone cr consent to such

strike or engagement.

~(d) Determination. In the event that it apﬁears that a viola-
tion of this subdivision may have occurred, the chief executive
officer of the government involved shall, on the basis of such in-
vestigation and affidavits as he may deem appropriate, deter-
mine whether or not such violation has occurred and the date or
dates of auch violation. If the chief executive officer determines
that such violation lias occurred, he shall further determine, on
the basis of such further investigation and affidavits as he ma?]/
d*xnn appropriate, the names of employees who committed suc

violation and the dale or dates thereof. Such determination
shall not be deemed to be final until the completion of the proce-
dures provided for in Ibis subdivision.

(e) Notice. The chief executive officer shall forthwith notif%/
each employee that he has been found to have comniilted suc

violation the dale or dates thereof and of bis right to object lo
such determination pursuant to paragraph (h) of this subdivi-
sion; be shall also notify the chief fiscal officer of Ihc names of
all such omphyees and of the total number of days, or part
thereof, ou which  has been determined Uiat such violation oc-
curred, Notice, to each employee shall be bg personal service or
by certified mail lo his la3t address filed by him with bis em-

ployer.’

[(D).

()  Payroll deductions. Not earlier than thirty nor later
than ninetf/ days following the date of such determination, the
chief fiscal officer of the government involved shall deduct from
the compensation of each such public employee an amount etjual
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1+t lo twice iii.s dnily rale of pay for end) day or part thereof that it
as determined tlial he had violated this subdivision; .inch rate
; Wf pay lo be computed as of the time of such violation. In coin-
-1 puting such deduction, credit simll he allowed for amounts al-
ready'withheld from such employee’s compensation on account
of Ids absence from work or olher withholding of services on
such day or days. In computin? tlie aforesaid thirty to ninety
day,period of time following Tho termination of g violation
pursuant to subdivision (d) of paragraph two of this section and
where llu> employee’s annual compensation is paid over a period
, of time which ia less llian fifty-two weeks, that period of time
between Die last day of the last payroll period of the employ-
ment term in which the violation occurred and the first day of
the first payroll period of the next succeeding employment term
shall be disregarded and not counted.

X (h) Objections nnd restoration. Any employee determined lo

have violated this subdivision may object to such determination
by filing with the chief executive officer, (within twenty days of
the dale on which notice was served or mailed to him pursuant
to paragraph ‘e% of this subdivision) bis sworn affidavit, sup-
ported by available documentary proof, containing a short and
plain statement of the facts upon which lie relics to show that
such determination was incorrect. Such affidavit,shall bo sub-
ject lo Die penalties of per%'ury. If the chief executive officer
shall determine that the affidavit and supporting proof estab-
lishes that Die employee did not violate this subdivision, ho shall
sustain the objection. Jf the chief executive officer shall deter-
mine that the affidavit and supporting proof fails lo establish
thnt the employee did iiol violate this subdivision, lie shall dis-
miss the objection and so notify Die employee. |f the chief exec-
utive officer shall determine that the affidavit and supporting
. .proof raises a question of fact which, if resolved in favor of the
, >employee! would cstriiiiah that the employee did not violate this
subdivision, he shall aPpomt a hearing officer to determine
.I- whethcr in fact the employee did violate this subdivision after a
hearing at which such employee shall bear Die burden of proof.
<-|f the hearing officer shall determine Dial the employee failed to
mestablish that Jie did not violate this subdivision, the chief execu-
tivc officer shall so notify the employee. If the chief executive
. officer sustains ;- bjection or the bearing officer determines
011 a prepondera...u of the evidence that such employee did not
Mviolate this subdivision, the chief executive officer shall forth-
with restore lo the employee the tenure suspended pursuant to
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Paragraph f) of this subdivision, and notify the chief fiscal of-
icer who shall thereupon cease all further deductions ami re-
fund an?; deductions previously made pursuant to this subdivi-
sion, The determinations provided in this paragraph shall he
rcviewable pursuant to article seventy-eight of the civil practice
law and rules.

3. (a) An employee organization which ia determined by the
board to have violated the provisions of subdivision one of this
section shall, in accordance with the provisions of this accLion,
lose the rights granted pursuant lo the provisions of paragraph
(b) of subdivision one of section two hundred eight of this chap-
ter.

(b) In the event thnt it appears that' a violation of subdivi-
sion one of this section may have occurred, it shall be Die dul
of the chief executive officer of the public employer involved ﬂ{
forthwith lo so notify the hoard nnd the chief legal officer of the
government involved, and (ii) to provide the board and such
chief legal officer with such facilities, assistance and data as
will enable the hoard and such chief legal officer to carry out
their duties under this section.

(c) In the event that it appears that, a violation of subdivision
one of this section may have occurred, the chief legal officer of
the government involved, or the board on its own motion, shall
forthwith institute proceedings before the board to determine
whether such employee organization has violated the provisions
of subdivision one of this section:

(d) Proceedings against an employee organization under this
section shall be commenced b?; service upon it of a written no-
tice, together with a copy of the charges. A copy of such notice
and charges shall also he served, for their information, upon the
appropriate government officials who recognize such employee
organization and grant to it the righln accompanying such rcc-
(ignition.  The employee organization shall have eight days with-
In which to serve its written answer lo such charges. The
hoard’s bearing shall.be held promptly thereafter and at such
hearm?, the parties shall he permitted to be represented by
counsel and to summon witnesses in their behalf.  Compliance
with the technical rules of evidence shall not he required.

T (c) In determining whether an emplo*ee organization has vi-
olated subdivision one of this section, tlie board shall consider
(j) whether the employee organization called the strike or tried

.to prevent it, and (ii) whether the employee organization made
or was making good faith efforts to terminate the strike.
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(f) If Die board tlelermines that nn emploklee organization
lias violated tlu; provisions of subdivision one ot this section, the
board shall order forfeiture of the rights granted pursuant to
tin: provisions of paragraph (b) of subdivision one, and subdivi-
sion three of section two hundred eight of this chapter, lor such
specified period of lime as the board shall determine, or, in the
discretion of the hoard, for an indefinite period of time subject
to restoration upon application, with notice to all interested par-
ties, supported |»g proof of good faith compliance with the re-
quirements of subdivision one of this section since the date of
sorb violation, such proof lo include, for example, the successful
negotiation, without a violation of subdivision one of this see*
lion, of n contract covering the employees in the unit affected by
such violation; provided, however, that where a fine imposed on
an employee organization pursuant lo subdivision two of section
seven hundred fifty-one of the judiciary law remains wholly or
partly unpaid, after the exhaustion of the cash nnd socuviluifl of
the employee organization, the board shall direct that, notwith-
standing such forfeiture, such membership dues deduction shall
be continued lo the extent necessary to pay such Hue and such
public employer shall transmit such moneys to the courts In fix-
ing the duration of the forfeiture, the board shall consider all
the relevaot facts and circumstances, including but not limited
to; (i) the extent of any wilful defiance oT subdivision one of
this section (ii) the impact of (bo strike on the public health,
safety, and welfare of the community and (iii) the financial re-
sources of the cmployc-e organization; and tlie board may con-
sider (i) the refusal of the employee organization or the appro-
priate public employer or the representative thereof, to submit
to the mediation and fact-finding procedures provided in section
two hundred nine and (ii) whether, if so alleged by the employee
organization, the apﬁroprlate public employer or its representa-
tives engaged in such acts of extreme provocation as to detract
from tlie responsibility of Uie employee organization for the
strike. In determining the financial resources of tlie employee
organization, tin; board shall consider both tlie income and Uie
assets of such employee organization. In tlie event membership
dues are collected by tlie public employer as provided in para-
graph (b) of subdivision one of section two hundred eight of this
chapter, the hooks and records of such public employer shall be
pvinui facie evidence of the amount so collected.

(%) An employee organization whose rights granted pursuant
lo (he provisions of paragraph (b(} of subdivision one, and sub-
division three of section two hundred eight of this article iiavo
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been ordered forfeited pursuant to thin section may be granted
such rights after tlie termination of such forfeiture only after
complying with the provisions of clause (I>) of subdivision three
of section two hundred seven of this article.

(h) No compensation simll be paid by a public employer to a

public employee with respect lo any day or part thereof when
such employee is engaged in a strike against such employer.
Tho chief fiscal officer of tiie government involved shall with-
hold such compensation upon receipt of the notice provided by
paragraph (o) of subdivision two of section two hundred ten;
notwithstanding the failure to have received such notice, 110 pub-
lic employee or officer having knowledge that such employee lias
so engaged in such a strike shall deliver Ar caused 11lo bn deliv-
ered to such employee any cash, check or payment which, in
wholeor in part, represents such compensation.

. Within sixty days of the termination of a strike, the chief
executive officer of the government involved shall prepare and
make public a report in writing, which shall contain the follow-
ing information: (a) the circumstances surrounding the com-
mencement of Hie strike, (b) the efforts used to terminate the
strike, (c) the names of those public employees whom the public
officer or body had reason to believe were responsible for caus-
ing, instigating or encouraging the strike and (d) related to the
varying degrees of individual responsibility, the sanctions im-
posed or proceedings pending against each such individual public
employee.

Added 1..19G7, c. M2, § 2; amended I,.IPG!), ¢, 24. § 8; h.IOGO. c. 492,
§ 1; L.197J, c. 509, 8% 10-14; 11,1977, c. G77, § 4; 1.J978, G 465, § 1L

i 80 in original. I’roitabty should rend "came".

Jll.toxical Nolc

1970 Amendment, Subd. 2, par. ff).  fnllowlnj; "Uie dale or date* lltrxeof"
J.19TS, c. -lIS 5 1, elf. .Inly 5, 1978, anil, in par. (5>, added Hi'tdcnec N-jtin-
repealed par. (f), which related to a nil)/; "In compiiling ihe aforesaid.”
Pr«i>)n(litimvy [HMi»d far eeiinln pub- .
lie employ-ten who 1,eve. been defer- st NFsomr e 11w 1 y<

. . Y o muT,
In have violated tins snbdlvl- 4 iqion one>fo||0\/\>(ng"ndrc['oirngrinl

(1.
1977 Amendment. * Kniwl. ft, |[>.rs.
(» and Up. 1,.Jim, e. 077. 5 I, inoert- §"1'kn- 1..ID7I. ¢. oot, |
ed "iiiid sulslivisinn three" in pars. *-s_ “noe. 17, ifrjl, Inserted "of
(fj and (). nnhillviHloo one" following "nt porn-

1971 AmendmoI!1t. finbd. 2. 111771 fernpl. [h)™ In two Insinnres.

¢. 503, 5 ID. eff. .Inno 17, 3971, In par. Sulxl. Il, par. In). b.1971, c. 001, J
(), lose.led "and of his rl/;bt tn ob- 12, tff. June 17,1971, Inserted "of
Jret lo sneli determination pursuant, .mlidlvlulnn one" following (*nf pnrn-

to pnrngrnph (h) of lids subdivision'- graph (b)." ]
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|, *'m
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renumbered former
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[
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P, r. 21, Xa, off. Apr. I
oorti-il "public employee nr."
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:m rclatini; In tlie effect uf prolmlloll
with irxnni to teachers mill ntlicni
subject in the education law.

Kiilhl. 3, imm. <o> mill |cl.  UIIMI,
c. 21| S, cff. Apr, |, Jkil», aulislilnl*
cil "lliut It mipunm lli-il" for "of"
mill liisoriml "may have oicntretl” In
hull) port.

siiini. ;i, mu, iff.

Subd, 1, L
ICAQ. In-

i,.imio, e. 21. t s.

. cff. Apr. J. 1Uil), deleted elnn.se (ili)

icntmj; In prmni-ntluu by the public
employer.

Snliil. H |iac. in. J.INd), r. 21, H
eff. Apr. 1, 10110, niiinti)’ olliec
cluinia-s Kiilmtitulial "nr, la llie ilia
onion »f Die Imanl, for mi Jinlelliiile
lii'riml uf tliin* stiljjccf <> restoration
Inlrnvteil paiiiivt, .vupjiurU-d bv priiof.
of tmiil faith compliance -vlih the re*
einiirinenls of snhiliiirhm one i.l
0.0 lInn 'lin.v the date nt silt'll viola-
linn, ouch priHif In liichnV. for exam-
jile. the siiccosHfnl iicgotliitinli, with-

Civil. SERVICE LAW Arl. 1l

out a vinlaltnn of biilhllvisloo one of
thin wetlon, of n (ontrnet cvvcrluR
the I'liipliryceu In the unit affected hx
such violation*' for "hut In no cvoitl
10 evrccil eltthimr months”, nml mill-
011 aeotcmca hvAimdiii: “In Jixinj: tlie
tinrollon of the forfeiture"”, "111 deter-
mining the financial lesnutccs”, iiinl
"In Ihe event ntcmlv,r ,hlj> dues."™

Siilul. 3, par. (g). I.JMY)e 2).)H
r-Af. Apr. L Imill, siihstlliilcil "iirticle"
fnc "chnpler" wvlicie flrsl npprnrinj?.

SniiA. .1, par. ). r.lli;0,e. 21,0 S
off. Apr. I, JHill, mlilcil jmr (h).

Hulhl. 3. InlfiDIl. v. 21. J S, tff.
Apr. I, 1IN, nihloil wiln). & lhiilwe-
Oticnlly reuniiihi'iril *1).

Etlocllvo Onto of *971 Amend-
meftl; Preservation of Existing Cm-
oftti or High!*. Sri: nute muter scc-
lhm 211S

Effective Oats of Section. Serllon
I of 1..100)7. c. flirt, jnuvuliil that this
wrtlon won effective Kepi. I, "W

Termination cf Probation or Ton-
uro Penalty. 1.1078. c. -itifi. i 2, cff.
filly r, IUZH provided: "iNntwlth-
r.mwlinr. nny lui.'urmixlcnt jhovlhloii of
taw, the priilmtlonnry period of any
pulille emplnyrc 4t hw of triune Im-
posed |.niK>iaiil to lhe provisions uf
former aarnipaph tl) uf eubdlvislim
rv.o uf wetlnn two lunulicil Iri ef
the civil sorvice law, repealed by lids
net ILID7X, e. -1101, is heri-hy tennl-
niltcil."

Cross References

Coiitonilil by employee orc inizntioii, punishment. we Juiliclnry ),aw 57i»l.

New York Codes, Rules jiul Regulations

ftlrlUcs nu-siiixf jo.blie rmplinjeis, are d NVOItll I’ait 2HIl, set out In lhe Ap-
1.  pcmlkx to this boob.

Forms

The fiitluuinit ronns appear ia West’s McKlimry'N Xolcrli'il t'unsotiilntril
l.aivs Viirnnt innlec aeclinu 211) of tin: Civil Service l.aw:

Order lo Show t.'nusc In Article 7H I'liicceilinr; lo Annul Ih'tormlnailini Ilint

Kmplnyce uf Selmul Distiict 1l.nl I'urllriiiatn! in Strike ami for Refund

of Money Deducted from .Salary l'ur.Misnt to Civil Service r.aw, ace

Vonn 1, .

Pelillim In Article 7X I'cocccdlui: to Annul Detpriuliinlinn Ihal ICmpfpyee
oT School I)tslilet Had I'orlieipntcd In Strike and for Itefnnd of Money
Deducted from Hillary I'umuont lo Civil Service law, see Form 2.
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L»w Review ComniciiLarle*

KoryinA a iitrntei'y lo combat sym-
pathy alrlken. 21) Hyrnciuc Ji.ltev.
317 [If)YS).

Injunctions  npninst ~ oympalhy
virkkea: In defeiiM: uf lluffnlo Kori:e.
hi N.Y.t.L.1lev. 2H!) (I71»

I/cijalUy ami inopricly of aytee-
an-nbi to nibitrate major nnd minor
disputes In public employment. HI
Cornell D.ltev. 120

I’nblic einployet *Lrllirk—A survey
of Hie Condon-Wndlin Ails. 12 N.Y.
Ii.F, til) (INN7).

Tu> Cliinlcstnn  huspltsl dispute:
OrynnixIni; public employees mill Ihe
rijthl In stithe. 75 HI. .I(dins L.llev.
2F1 (11)70)

The Tn)lor Imv; A crllirnl oxmnl-
mil lon uf lls virtues nnd dnfcils. 2)
Syracuse L.llev. HU flOQOS).

Librtty Reference*

Lahor tlelatlons <3=320L
Hinles C=>02

C..).H.-Labor Itelathmn f 271
O.A:m Stolen it at, 1)1, 00, G5 lo

Note* of Decisions

1 OENERAILLY 1-20

Il. EMPLOYEE VIOLATIONS 21-00

I1l. EMPLOYEE OH15ANIZATION VIOLATIONS CI-C7

Gener?ty  1-20

Absenco from work at conduct con»H-
tufing strike 20

Altt'tavll* cl employee* 37.

Conduct of omployca constitution
strike
Generally 37

Absence Irom work, a* 30

Evldonco sufficient 39 I
Constitutionality

Generally |

Foifcltuio of duos checkoff 2
Construction 3
Criminal prosecution 7
Determination by chief executive of-

ficer

Generally 24

Notice (a employee 25
Determination of

Objections by chief executive of-

ficer 33
Public ~ omploymenl  relations
board 64 .

Due procoss In general 2?
Dues checkoff privileges, forfeiture
ol 67

Employee |
Organization violations  61-67
Violations 21-GO

Employees within section 4
Forfeiture ot dues checkoff privileges

67

Hearing and hearing oltlrer 34
Judicial review, employee vlol.tllons

35
Jurlsdlicltoo of public employment re-
lations board @
Notice lo employee 25
Notification lo employeo organization
03
Objection* to determination of chief
executive ofllcer
Genmally 31
Affidavits cl employees 32
Determination of objection* by
chlof execulivo offlcor 33
afearing end hearing oftlcor 31
Judicial rovtew 35

Payroll doductlons
Generally 26
Garnishment
Refunds 30
Thirty to ninety day period 29
Withholding taxes 70

Prosumpllon ot violation by employee

36
Private right of action 6
Proballon, formor provision* relating
to 23
Prohibition of strikes In general 5
Provocation by public employer 65

distinguished 27
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Not# |

Thirty to ninety day pertcrl, payroll
deduction 29

. GENEPALLY

Sufi-faiiem /infer

Constllullon;lily
fionnally |
Forlclluro of duet checkoff 2

Construction 3

Crin lot pioiccntlon 7

Empluyvtv within section 4

Privat* right of acllun 9

Prohibition of ililket Il gomral O

f. Constitutionality—Ctnerally
Withholding of paycheck* unitor
thin article nflor utliking tcndicr* te-
turned to work following llicgid
strike dht iidi constitute involuntary
servitude under 1J.S O.A.Cflimt,

SR iR e

Iutilli: i.i'luinl lonelier.* foiled to cs
Idhlirili thnl (liin nrliefo'M i.-rrvcodnrca
mere unrnnslliutlonnl luisnl igvon
hinn on tin' part of chief cxufUllve
offleer ui Inioi; out of alleged pecuni-
ary Inlcii-st. Id.

I’'nldle  Employment Hotel lona
Hoard's oiiinioii on (tie overall fair-
pe«s or cffectivenc.** of llie Taylor
l.nw, which prohibit* strikes by pub-
lie employees In n noliry decision not
t-pcclfU-nlly inkvasil to the ipiesimn
uf tlie con.nl itiidorniflt.v of n provisign
cf tin. Lnw  Civi) Service Employe%/
A v. jleluhy, U.C.N.Y.IN77, 439
tSupp. 1212.

This seellon's prnliihtlion agaSnal
utitlic.n by public employee* or (heir
iciiumriitative orftaniv.iHion.v In not
violative of the equal protection
clause of either tin: United Sutra or
tlie New York Stole [Ioustitillinn.
City of New York v, Up fairy, 1801,
23 N.V.Sil tir.. ii> N.Y.S.2d 1)01, 213
N.KM 12S. i)ijilN*<i(luii dented 23 N.
Y2d 1H3 205 N.Y.S.2.1 858, 241 N.14
2d 472, appeal dismissed K) .S.Ct.
1223, 3)>1 U.S. WO 22 1j.Kd.2d -li t, rm
hearing denied HO S.Ct. 37, us.
572,21 1,Kd.2d 120.
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Wildcat striker (6
Willhhulding laxei 20

Art. U

Tills article mandating that public
cmptnyccH ahull not strike nnd Illint
labor  oignnlznMun.s  u’jnroaoidleg
thein sImll nut ratine or ciieourakC n
strike in lensoimtdy designed tneffce
timtc n valid slate pulley )n on nrm
where It linn authority to net, und
doc* not offend due prorenn requlrc-
llieniS of Slate oi kVdcrat Coiifitttu-
lion. fd.

Subdivision 1 of this ocetlon man-
dating that piildle onpluyeeii shall
not strike unit that tebor orgnrilva-
fton:* representing them shall not
online or encourage n strike in ran-
soinlhly tlisilgia-d to r-tfcetunte u mild
nlole policy in an area where It lis:i
iiidhorlty to act, unit does not offend
due piowu regidreiiicnls of State »r
federal Constitution. It).

farmer- metlon 108 prohibiting
sirllicn hy piddle employee* wax nut
lilii'oiMtltiilionn) ;ih 3 hill of attainder
or iw ImpuHiuy cxrctadve liuc.n Hint
inflicting cruel nnd iiuuhuul punish-
ment. Ui Mngglo v. llrotvn, 1007, 10
N.Y.2J 253, 270 N.Y.S.2d 191. 225 N,
102d 871.

.More noncnforocmcut of former
section 108 was Insufficient lo dis-
close dentil) of equal prolcclton, »1j-
wont showing (hat provisions of sultl
section were rnfon-isl us against fer-
ryboat officers, nnd not enforced r>
to oflicrii over 20-ycnr period of lids
Dcctlon, pursuant to nil Intentional
nnd Invidious plan of discrimination
by Dcpnitmont of Marine and Avia-
linn or hy City or New York. Id.

This section prohibiting striker by
public employees does nut violrde
Constllitlions of cither New York or
the 1lulled Stales. SIl. Vlcrre v
llotivd of Kd. of Central School DIM
No. 1, Towot of Mdlon, et nl., ftertl-
Inga County, Ifd2, 40 A.U.2d 71, 337
N.Y.S.24 7THC

Tills gccllnn. prohibiting ptdillc em-
ployees' strikes unit Imposing aduiin-
Istnitlve sonrtlons In form of salary
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reduction.* lu rnnritlulinnal.  J.nwanr-
v. Hoard of Kd.. of Voidlll Central
Srhntil Ulst, No. I, 'i'oivn of Vestlit,
1870. 35 A.l) 2d 878, 315 N V.K2il 87V,
appeal dhwiteiod 02 S.Ct. 23d. -Hit It.
S. 807,3fU,.I-;d 2d 180,

Tilhi acellon forbidding strikes Iy
piildle employer* dlil nut violate due
ptorcan nn ground Hint Hoard noted
iih both priHICCtilor and hearing offt-
ccr.  Itprfulo ‘l'Yaclieis” Wilernttrin,
Inc. v. Itotally, 1870, 35 VP 2d 310,
Aj(1 N.Y.H2d 125.

I’rotdblllroi agulimt lilrtkes liy (lull
Hi; employees nr employee organl/ji-
tloas does not vtrdate cqont protec-
tion. Id.

I’rovlidoiis of lido Martton nett lint
forth |iroiYdun-s uppliralile to Htrlkea
by pul-ttc employee* and employee nr-
|;anlc.-dlons were not nveihroad and
vnpue. Id.

I'ohlie eiopluyrvs may tie prnlilliu-
cd rrom Kitrlhinj; v/tttiont vinIntlim id-
liter State or Kederut ComilltidloiiN.
Cano v. Ki.lv, 1871, 37 Mlsc.at 783.
321 N.Y.SJ)d 712. a»firmed 38 A.U.2J
591.323 N.Y.H.2d 1113

iVuntty prnvinluns of this sccttoc
proliihtllug piddle err.ptoyccH or ei..
ptoyor i>rj;nnl/J)llons fiwin ongnging
ia n iitrikc dues mil vlulate either
IsVw York CnnFtilutlen or United
Slates Consttintinn. Clitllo v. Hoard
of Kd. of Cltyodimll Ulst. uf Oily of
Niafinra Polls,- 1911, O(1 Mlae.2it 749,
321 N.Y.S.2d 052.

This section prohltilliiu; Hrlties by
puldic employcjs |[* cunstltulional.
Hoard of Kd. of City of New 7ork v.
Sliankei. ton?, 54 \ilbc.2d 811. 253 N.
Y.S.2d 432. afftrimst 20 A.li.2.1 034,
21H N.Y.S.2) -158

Porioer seeltoil HI3 proldbltinc
nlrikPs by piddle employees was cm-
Btitntioiuil ns applied to inimleJli.il
welfare department employees. City
of New York v. Social Service Kmp.
Union, 11)85, 41 Ml.se.i'd 1,20, 280 N.Y.
Si'il 277, nfflnard 25 A.l).2d 851 27)
N.Y.S.Jd 685. ilintliin granted 18 N.Y.
2il 075. 273 N.Y.S2d 421, 219 N.K!iil
871.

SididIrlslon 2 of former scetlon
22-a, wlileli prohibited piddle eni-

PAILEMPLOYMENT ACT

§ 210

Note 2
ptoyee* Inrindlog ihnse in worrlre of
any authority, fmm slrlkliiK was con-
stiliitloiuit an applied to rapid trnmdl
inotnrnien na 'n-Il iih ntlu-r piddle em-
ployees. New York City Transit Au-
thority v. Lno* 1>50, 2 Mlic.i'd 733,
154 N.Y.SAIl 280, afflinied 3 A.l)2d
740, 1151 N.Y,H.2d 831.

2. - forfeiture ot duo* ehcckotf

Tills aecllun providing that I’uhllc
I-Iniployinent ItclftlloiiH Itonnl was in-
quired tn order forfeiture of dues
checkoff privilege for leat-ticrn feder-
ntinu* found lo imve engaged In nn-
anthorl/fCd slirlke* lint granting dts-
crvtinn In taenl huarda to Impose for-
feiture [tenuity wrui not unconstitu-
tional nil violation of Il.K.O.A.Consl.
Amend. 11 win'ri? tldu Hcrltou bad -
<tonal limits In fostering liaritiuplmis
lalw>r rrintlr.ilZ; prorediiven engdoycil
I brariti-- wore anliatnnttally cipilva-
lent, nnd permit)' iviin tint npplled In
rliserilidniitnry  fojlilon. Huffnlo
m)Vaebern tfyderaltim, “me. v. ltclvliy,
C.AN.Y.HIS2, ISUK.i'd 1>

Isancs inlaed to ehnltemt" In M#
dues r-hcek otf aio penulon inoirtliirc*
[imvided In thin iirtleto weio ivitbin
the opliere of ei-uiintiili: uftntrn were
i) "rallniml liimh" It anffleh-nt tn up-
hold Itd* section. Civil Service Em-
ployee* Ara’n v. llcl.sby, 8.C.NY.
1877,43") K.Snpp, 1212.

Sanction, for violatimi Iw lonelier.*
collective bargaining repreaoolallve
of lid* Hnetinn tnnhlldting alrlke* twy
ptdillc einployi-ea, of ausiiontllug the
reproficntnllvi-'n right tn duos ehi-i-k-
off for alt months, while at saine
tlinr* oidertng selioul ilialrlrl In GOOM
nod iloslhl from refusing «u negotiate
In guild faitli with tho n-proseidntivc,
dill not cons!Unto denial ot equal
pi-nlucllon ot lhe lawn on theory
Imrnher jvcmdty wits Imposed upon
Itio roprivyeninllvo tlinn upon the
school district which hod also been
responsible fur the stilke, In view of
filet that aniii-timm Imponed could re-
flect dlffcicnco lielvwwcon law vinliv-
lloiia Ivy politic enililoyci- and law vlo-
tatlona hy private employee oiganlan-
lion. Creciilmrgh No. it t-Vdcratlon
of Teachers, i.ocal 1552, Am. federa-
tion uf Tctichern, AKVCIO v. Wcln-
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B > ,-1'97|3, 41 A.l),2i| .1Z.), 1U2 N.Y.H.Zzd
Ig& ).

1" .
3. ContlrucKon

* Arbitration nt dlupnlc concerning
! deduction of L'xfrnrurrlt'iilnr nrllvily
e pay a* purl of penally following
. touchers' HCilke In dclci'inlue whether
ilflcl-.Mllool * licitvillrs  uml  Isom
struck nml lind in fuel Isrn mivpend-
m  Cd duilhg strike wnnlil viululi! |»dillc
" policy, uluos iiii-ntrlkc pnivlsliiiix or
1till* Mtlloii me liliiilninry rod exclu-
line discipline. Mhicohi Union Ktce
.School Dial. » Munula 'I’eneliciii
Ass'll, I'H, 13 AI>2]| fuir, p)5 NY.
s2d M3. 1

When* literal rrndinr. of tldn see-
flon won!.] give result plainly unin-
tended by legislature, raH.ilinrlhm
which would give effect lo Irr.lidntiic
Intent nnd would mil lie undiikt or hi-
conlinble upon |*.'tllloners wnul.l lie
adopted. Wilwin v. lluaid of lil.,
finioo I'rrc  School Jliol. No. 23,
Town of Oyster )tn.v, Niinskii I.'mmly,
ti)72, 1) AD.2.1 lilirt, 333 N.Y.S.Vd NiH.

Tlilh er.rllou pro*tiling IlInii* period
wllldn which payroll deductInns me
In In- made following dale uf dotcimi-
nullou of violation of unntilkc Imv Ih
to I given n Kirltl enmlrtw lion. HI.
Jierr*: r. llouid of Kd. uf tViilml
School Dial. No. 1, Towns of Milton
cl ill, .Saratoga Cmmly, 1971, fil!
Miiic.zd 0.11, 321 N.Y.3.2d Mk\ modi-
fied on oilier gioimdu -10 AU.IM 71,
377 N.Y.S.Zil 700.

4. Employees wlihlii j'dloo
Kmplnyees of Male-owned rail com-
mnn carrier nerving five cnimticH
j wllldn uicliujudiliiu New Vmk [!lly
. area worn subject to provision of tili.i
'm Keltlon protilhitliii: Mrlkos liy piddle
lemployecu rather than provision In
. ilie lnilivny Lnlmi Ad. 45 It.S.ILA. J
151 cl sen, allowing for aneli self-
help since nperntii.o* of the unrvice
uns nn "Integral governmental fime-
llini" and rr.drml Interest in iijiceu-
liun of llie service, wlddi derived u
munll [>rri-enli)|:e of its revenue from
intcreliniige of freight with Inuwslali:
1mil carriers, was not "demonslinldy
ga—ter" Iliun Dial of the stole.
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Hulled Timihp. Union v. hung Island
1. f'n, fLAN.Y.IIW), Oil 152l ID

This sodlon wlildl  |Holdlilts
rdrlkro liy piddle rmplnyccj la nppll-
eahV [u ininjudIrlitl employers of uni-
fied enui'f nynlem. Mef'oy v, llidsliy,
Ifffll, 31 AD.Zd 252. -1l N.V.H.2d ill).
iifflrmoil 2H N.Y,2d 793, .721 N.V.HM
fire, 27111 N.I'f.Zd 722.

County employee.'! tutviviiig bene-
fils from einiidy eiiiphiyiiirnt nod
Irolnioi; iiiliiditislriillnn, u ueparnle
ngemy uf eoiud.v gnvcrniiicltl width
Is federally fuoilisl, were aidijert to
(Ido seelion piohlliltlui; idiil.es Men-
ui'lia v. Mills, I>77, HI Ml-iel'd lis/,'.
1M N.Y.S.2it 152

5. PruldhUlon of strikes In gr.nersl

The slide, in roverniip: lin loletnnl
nrfnlvii, lias pov/er to piohltill out
ulrlhe If liio jindiildliiin In reimniMhly
Ciilenlaleil lo neliieie it vulid .stale
pulley 1l lilt moa wldeh »i nju-n tn
ulati* rer.idalloii. Clly uf New York
v. IV fnry, mi, 23 N.Y.2d 170, 225
N.V.P.vd irfil, 2(3 N K2il t2H. n)tjillra-
lion denied 27 KY.Yd 750, 23d N.Y.S.
21 YDV 2M N.M2.! 172, nimcfl del-
inhiseil H>X.CI. 122.1. 331 U.S. -155, 22
),.Kil.2d -til, relienrlUK denied no t
<3. 37. 3H ILH. HI2, 21 f-Hd.2d 120.

Thin mlleln. In prohihllinj; nlirlli-
log, impw'i"! a loiieimiilaul iddlgnlinu
on luirf of employer lo hmgr.lu In
po.nl fnllU  Cllv of New Yml; y. Via-
7-ld, 1371, -IY) A112d I<33, 373 N.Y.S.

2d 577.

Inaaliitieli na strike of union leptc-
Ueiiting I'mptiiyt-eii of puhlie authority
vena Hlepid, It was not relevant
whether union pvi'niileid comtdliil
with h.wvlaw.i In t-reking lo lutiidindi’
I1; fiirtliernmie, even If pienldi'UC viI-
ninleil hylnaM, ennrf wnild mil direrl
llint alvll.a: lawfully continue, lilalr
v. Luenl Idi> uf Tiaiinpoit Workers
Union of Aineilen, I'IH), Kill Mlse.2ii
IPLS, TIG N.Y.H.Zil 312.

Trfisirlptinus of Ildn nr'iele nnplv
In all piildic cmjdoyevs Irn'spevttiC
of wiliethcr they reiiilee “ciltieol"
service'll. Hew York Clly Off-Tiock
llelting Corp. v. lLneal 2)21 of Uisl.
(‘onncll 37, Am. Kedoralion of Slale.
Comity mid Mmdciliiil Kiap.

300

Arl. 14
("ASMCK"). AKIL. (NO, 131) W
Misc2d dW, I1lit N.Y.S2d PM. '

Kalliiic of lionnl of ctliicnlhiii nnd
rily In limenlu with tonrliern In poud
fulfil would nol give Icitrhnra n ilphl
to alrlkc In violation of Lliln soil lon.
Kuril A v. Neivlnirglt Teiichcm Aiovii,
%3, 73 Mini',2il 1110 3IT NY.HVil

Tiilu oertlon fmhklilliip cniiivrtfd
tvuik slujipnitea rindd nut he Inlen-
(loiitilly violated, lepally nr ninndly,
or; thedlhetiry thnt It wan hoing "teat'
crl.” ld.

illrlke hy piihde cni)iloyces In Ille-
gal even In idwenre of slulnte prolitli-
lling lhe snine. Cano v. Knt», IlIfl,
7 ).|Ise.2d 753, 321 N.Y.H2.1 712, nf-
firmed 311 All».2d cm, 32ft N.Y:».2d
ms

Aldllty fit employi'oa In strike la

mil esveiilliill m ilglit of na.'iui'Inlloii
ruil In imlmrillnnte t» light of slate
lo pmhllill. iinrli nellvlly nnloiii; ntnte
employee*!.  XelucK v. llnnul nf Kd.

of City Si‘himl Dial, or City of New
I'iicliclle, 1M10. 02 Mi.ic.2d J0Ol, .707
N.V.S.zd 32t), nffirmed 30 A2<l tlIf,
323 N.Y.S.2.1 4(If).

Il. In wllldn slide's tiower t) deter-
mine Hint nil strikes by pnMlc cm-
pinyees nie liariufid wllliout dlslin
guliililng lielwi'eii Ihe.in as to degiee.
It

0. Private right of acllao

Kalslcniv' nf the Iliylnr l.nw docs
not prrchidc private plninliff from
recovering damages from union nml
ofllelula inclined ns n tcnult uf Die-
gnl imhlle employee nlrlke under lIra-
illtinnnl common low pti‘feptn.
llurua Jucknon Miller Uumiidl A
Spilr.cr v. Limtn r, 1032. 03 Al).2<l
W, 452 N.Y.H2.1 I'd.

The Taylor f.nw does not give iJ.'/e
lo existence of prlvntc ennse of ni-
tinu ngntust union iiuU offlcinlu for
dituiageK nrisiiig out of Illi'giil puhllc
employee strike. Jit.

Court wan not ponmmlcd hy nn—
rtinnlca) application uf concept of
"fdaudhig to 111" lo deny rlglds of
pininllff puhllc uffitinlH tn hring Ac-
tion ogalnst dcfenilant union official*
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fur having allegedly roimplrcd nml
mum'll untilivful licta of work iilnp-
page mid covreli.u el clly pullidInn
central plnitla.  Otsi) v, (,/'otlianni,
1971. 37 Mlie2d 200. 323 N.Y.HWd
712, rcverned on ullicr grouinhi .73 A
1>.2d kW 331 N.Y.M.2d 537.

tinlnna’ vhdnlluii nf former section
133 pMihlldting idrllieu liy puhllc cm
pluyvea did nut un.nl inrpiirnle plain-
(Ufa ii raiise of Action ngiilnst unlnns
hnseil on nn lllegal i.lllkc. .Inuinr
Ilinluctlons Coip. v. Quill, IDdi, 01
i*e.2d Ni), 777 N-V.fi.2d 33k

Unlinns' hclloiih tn enuslug strike of
piddle Horvirp emphiycea In violation
nf foriuei* section IOf and In iteflnme
o( Injiniell.ni d.d not «lve rtae lo n
mu.'sv of ncllon, famnlcil on lin'utv of
priniit fiu-le tort, to ytinlitilfr rnrporn-
lion mill others win*-hud nn illris'l
cunttnetnn) relationship with ih'feiid-
ants nml wkOS" dnuingcH were nn dif-
feicnl In rliariieter from (hose :uis-
tallied by tlie piddle gcneirdly. Id.

7. Crlailnst proi«ctillon
A strike hy flrenion may lie Ihe

en the evt.ylenec of n ilntiite which
run ho Slilll In define the crime. Peo-
ple v. Virv.Inl. 1971, 711 Mluc.Jil 1050.
rift) N.Y.H.zil M3.

Tills Aillele, wldcli nuthorl.w.s
collective hiirHidnhig foe piddle eni-
plnyi-es, dnen not pnivide liio e.sc'n-
idve remedy fur luddle employee*
strikes, despite conlcntlon or union
olflelala Dnil law prceluiles Applica-
tion of erlndim) pcnadicn to piddle
employees r.trikiv* rinve It did mil
speetfleully  piovhle foe cilndiial
I'nitvtinns.  Id

A atrlkc hy firemen limy tiropcrly
lie lln; Buhjeel uf n proscciilloii for
recktens l'udungeriiteut uiilwllJiuluiiil-
Ing cniiteiilloii that reckleus endilii-
geruieiil, Jennl Law Jj 12023 nod
145.25, ivere not Intcmlisl to apply lo
conduct lint Involving the |ierform-
nnce'ef a idiyslcal net. Id.

Alllioiigti this nrtlcle nutliorlring
csjllit’ctive bnrguinlug for piddle era-
ploycen docn not prorlde criminal
ptiinliy, when rrliulnnl  Jhddllly
would nthorwlso olinck In conduct, *
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crime lots heeu cmnmlltcd nntwllli
siimillug (m! lIml conduit Is termed
i "Millie." Id.

1. EMPLOYEE VIOLATIONS

YEfil-HIE

Conotolly 71

Abscnro from work. ;u comluet consti-
tuting strlke 78

AllldivilU of employees 32

Conduct ol employes eonsllfullnij
ilrlko
Generally 17

Atncnco from work as 31
El'dencc sufficient 39
Determination liy chlol CikccuDw ot-
fleer
Generally 24
Nvllcc to employee 25
Ootoimlrallon of objections by chlof
executive olflcoc 33
Due procoix In gcneril 22
Hearing ami bearing oflicer 34
Judicial ioview 35
Notice lo employe* 25
Olijti'llona lo ifoltroiinallon of eldnl
exccullvn olllcer
(iamr.iHy 31
Affidavit.) or employxns 32
Oolermliiallvii of objections by
clilof extcwlivo officer 33
Hearing and bearing officer 7
Judicial reviow 35
payroll ileiluctinm
Generally
Garnishment
fti lunits 30
Thirly lo ninoly day period 29
Wilhlisfitlnij lanes 28
Presumption ol violation by employco
35
rroballon, formor provisions rotating
lo 23
Thirty lo ninety day period, payroll
deductions 29
Withholding taxes 28

distinguished 27

21, Generally

ICven If nirllio liy employees ot
New Ynrk City Off-Trnek Petting
Cmpointinn was preceded by. "lock
nut," slrllii' was not Justified under
(bin section, In view of fuel timl tldn
section cniitnineil lin mieli defense
nml Thid, If there bid been Improper
cviidlirt ou the part of llie Off-Track

CIVIL SERVICE LAW Art. It

lictling (iiirtmrnlloit, Hie eiiipbiycsV
rights cunlil Imvo liceu vindiciiled nn
iler remedies provided hv tlilt urlicle,
New York (‘My Off-Tl'lick Helling

Cnrp, v. Lneiil 2021 of DIM. t.'oninll
W, Am. Keilernllmi nf Slide, (‘utility
nnd Muuinlpnl Km ["A'3CSIbi’),

Avi.-no, pm), ;) Mseaatu din
N.Y M2d 1)71

I'uhlle wliunl ciuiiln.vei's, including
teln.nl tencherit, who pnillclpalrd In
lour-.lay ntrlke mill who worn appro-
priately pi-mdl'/cd under Ihlu rantlull
nere not tispilreil lo umke np litelr
iiliNemv.s liy working nn mlidiHounl
four ilny.s t.ir no roinis'ieiallon; limn,
employ.ns e.mld lint he rrupilrrd tu
mruder Mi.uvliis, williuul additional
rumpennatloii, on lhe two midlngenry
days whirli neie lil.teeil in the miniol
enlRiidar lo guard against possibility
Ibal the sehnnfj would lie tdnsfd hy
weaHiei' or other [I'nidliigeneles, not-
wllmtnitillllg timl eriiployerM would
in fait Is- winking two days lens
Hum Hie 1) days set forHi in lhe
tenrliers* nmtinrt. Plaint tew-Old
llelhimge tniKie«<n nf Tuuchrivt, lac
nil IMH. AFT, AI'L-CIH v. Hoard ol
Ktl.. Central fsefniol DIM. No. J,
rbtiiivirtv, I''nl. 78 .Mnc%l 975. Ib!)
N, t.N2d 131

lletci'iniimlloiia us to legality of
woib sioppage by pulille employees
are  minilidsfridlve delerndimUnns.
Kluritnit v. llriinsK'In, IDJ'l, 73 .Misc.
2d 1129.3)2 N.Y.Ivvd 977.

College b’sehern rbiii(l not Justify
strike In violation of tldn section pro-
hibiting Mi lken by piddle employers
hy charging administration with tin.
fall hilmr [iractlive, since (cdoial la-
bor laws were not npplirnble. I'fun
v. IGsix, 1971. 07 ltU.se.2d 783, .121 N.
Y.S.zd 712, offirnu-d 33 Al».2d O(H.

SY» nLv.s moivi,

22.  Duo procotj In gonoral

U npiicnrs without ipicMltin that
an employee charged with violation
Is iibstned his due process rights nt
sonic idnge, nltbongli pcrhops not ol
ways prior to the Imposition of Tay-
lor Mw penalties ngnhnd ‘dm. If
found guilty of a violation on n mai-
ler ot law lie Is entitled (o a Judicial
review long held appropriate to cx-
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imtlne such n determination. If tlie
finding of gullf Is bared on evldenrh
Introduced id u healing, he Is ns-
annul of bis due )irovenu righlii nl
nidi hearing uml (iietrnflcr n Judi-
cial levimv (hereof In ruder to exam-
ine timl determination. Addllloiiglly,
In Hie even! of bin exnnorntlnn In
coiistspieilco of Hie lienring. Die alai-
ule expressly nsHinvs tlie employee
Had any pennllle.i ImposRd idmll
renne forthwith and any payroll de-
ductions sImll lie refunded. Nnnfoid
v. ltmkofetler. 197-1 ;i N.V.Zd 1117,
301 N.Y.17.1 -ir0, 321 N.7’32 |HI, np-
penl dismissed 93 ft.Ht. Jfr72, (21 UK
71, 1l LHILKM ic<, trr

Due process cutltlcnierds of piiblle
employees rue fully protected liy thin
inlfile, iiotwllhutivmling lltc absence
uf a prepciiuHy hearing, nince mi In-
dividtml'u enne and the adnilnbilra-
tor'o rearllon to It teninin open to jn-
db'Int leyte.rv, ulg'clflcnl)y hy nu Arti-
cle 79 pmiveding, nince the rmnctbms
ot Ibis w-'iion urn mveralble In Inx(Ir
iiKinetniy leims und In Htidun, since
the persons nffeelod nro lull linpoen-
nbiiis or unemployed, nml since, on
the government's aide, there In a
giitvu coildllinn when n mniii ntrlke
by public employees Is eontempbded,
Dtriinl of Kd. of City fteliool Dlot. of
City of New York v. tjnlted Kcdcra-
lliin of Teuediern. l,ociil Nn. 2, AbT,
AKTr-GIO, 1779, -Pl N.Y.2d IOIfi, 410
N.¥.fl.2d MS, 3fifr rj.IC.2<i 1057.

I*..,0ednres contained In tld.s nee-
Don jirohthlting strikes minting lo
nolice, bearing, penalties and icvlerr
arc ndcipinle an Affording reunited
degree of duo process. Jlurke v. Unr-
03, Jwli, t12 A.l).2d 8M, 410 N.Y.S2d
773.

Failure to Afford ndversnry bear-
ing lofore Imposition of penalties
upon public employees who engaged
In Itlegnl atrllte did not deny due pro-
ccRu In view of right lo object after
dctcmilnnDon nf culpability uml tin-
position of pt>n”liles nnd opliottunMy
for review of any ndvcrsc dctcrminn-
tlon hy special proceeding. Klcman
r. ltronuleli), 1973, 73 Mise.2d 029,
312 N.Y.N.2d Dr7
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27. Probation, fontior iiiovivloni re
laling to

Miikd. 2, pur. (1), which irlulrtl to
proHndoH Jor o trim of ore prar fnl-
lowing dvlenoimiliun .j/ uininlfon, wot
nnenlctl nj 11978, 0. 365 J /, ¢//.
July 5, isiit

Mmipcnstnii of tenure rlghln during
Pkoliallnn, wililch was n snnillon
nvnihtble ngninst plalnHff school nu-
|s:ryl»ois uithimgh siihsci|lICIllly d*
teled fvnm D.la nftcllon did r.ot repre-
sent n cruel nnd unusual punishment.
O'lirlcn v, Hoard of Ik), of City
fli'lionl DIM. of City of New York, i).
H.N.Y.ipho, li'B K Miuii. 1931

I'rutia/lon provinlnu of this nncllon
re<|ulrcs mini to siilmlltule for mint-
nml iirxjicrtlons of section 3(H2 of Din
Kilnentlou l.nw the iimie elai>oratc
ligiitu dmlag is'nulty probation
which ottier iiimti‘iirliing civil flervire
employees rerrlve; ntipllrithle |irotec-
tioini aie.as set forth tn cliwnllied
seeviec rule.  Tidier v. Centra)
School Dint. No. 1 of Towns of Conk-
lin Ml At., 1978, 49 N.Y.2d 487. "W/
N. ».H2il (17, All N.IC.2d H28.

Tim prohntlon peiio.1 under lhls
oerUou has no msxhoum or rnintmnm
lermo of length: It Insla for precise-
ly one year nnd t» not fashioned, nu
wan rinmtflrd Kcwvlee rule, to ennlilv;
employer to nrrniigc for flevihlft |verl-
oils of piobntlon uiirh mi arc unllahlc
for iitnpr.-r evnliintlon uf new em-
ploycea. M.

tinder tills section providing tliAt
Icnchora wlio have Issmi ptuoed on
probation for mgnging In illegal
ntrike ni-e entllTeil to pretermfontlon
rights of imiileiiftlicr proballoimiy
pntdle employees, where tenured
tenrher had been pinced oa pvohBtlon
and nehnol hoard decided to torml-
nnle his emptnyiuiMit becnimc lie had
pled guilty lo charge of disorderly
conduct, hoard Rhouhl have waited
until completion of prolintlonaty
term, nnd, hnvlrig acted 24 itnys be-
fore end of one-yenr probationary pe-
riod, hoard should Imve. conducted
hearing. Dels v. findaon, 3970, 01 A
1).2d .1012. 401 N.y.S 2d 231

IWInlve dale for eommencemcnt of
prohollonnry period sfor -public c¢m-
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.>m)rr/< who have engaged In lllegal
; Hirll.o In linn* will'll public i*mj»loycc

Is uollflcd IftiU 1l Ima been (Inlet*

“jmini'll- Unit lir lets paltielpatcd in

Hilui* In violation of lids seellnil.
dnix-m-li v. Hutchens I'minly, llt\Al, 55
A »Mf, 38> NV.K il 3IH.

".IVnchir, « Im ivim illM-bnrged mote
than six months prior (@ cfti'cllve
linle If M7H :itix'tiilmi-iit nf Oil* we
(Inn ivlilrli leimliuitrd pinlinllvn nml
restored (og1ii*In llinno tenchcm who
were uii |iroliii(lim on effective dale
nf sniil legislation Kill which wild nut
inlvnilcd In restore (n tenured |mesl-
linns 11mn' (cachets wim hail been
plux-d on pinbiilloii nml discharged
prior lo Its effective ilnlr, was not
u'Klilu (lil« svrtinn’s coverage. Mnlf-
man v. linnnl nf Nil. of Now York
City aclmol Disl... 1179, HJ Mi«e.2il
A7, 11 I N.Y.S.2d WII,

Tills HO'tinn In clteul tliril proba-
tionary period n( |inliliv employee no
loss of tenure would lie termlinaled
would not lie re.lronellvoly applied lo
liefme Tin* tcglislalbm becaimt effec-
Ilie. -Marlninl v. Ami,neb, 197H, (M
atlue.CMiMI, 10 N.Y.N.tMWJ.

Tlil.n section tn effect. (list proba-
tionary period of public employee nr
loss nf tenure Imposed pursuant to
sninllvinloii of (Ms section would An
terminated liu® no rclronrfive: effect
wlit only pioapcelivr applies! lo> In
eiiHi) of IndWldnnls win) me presently
ecwing on prolciiloiliity studio ns n
result of strike m:UvH>\ Id.

Under (Ids section providing Uml
nn rioplnyc-o wlio has engaged In nu
uiilnwfnl strike abnll lie on probation
for n lernt uf one year dnrlm; which
period he shall serro without Irnnre,
penalty jierlod la not discretionary
nnd doi-s not Jmire Ininlniinn nml
Miitxliiiiini  |rt'rlods such an lire al-
lowed In Inllinl nppolnimcnls, und
thus olmoiil extension of form of pro-
bation, nny probationer wliune proba-
tionary term ends without his dis-
charge nexjnlies (enure. Hchcnder v.
Tribniough llrhlgp und Tunnel An-
(hoilty, 1978, 03 Ml.ic.2d 1000, 403 N.
Y.S.2d 1002

mLogtHtntiirc did not Intend hy rn-
ncting Il'd ooctton providing thnt cm-
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ployee engaging lit uninwful ntrike
nliall lie on mie-jcnr lernt uf prubn-
(luu tn nlinw extension nf pinhalfnil
fnr but 12 wecelm hi employee*; under
Stole Civil fh-rvlii* CnnntiK'dni) Juris
dlednii nnd m long as ah nmnlliH un-
der New York (llly f’Ivl) Mervicc
(“ninnitsinn Jurisdiction, but rtilher
l.cglsinlme Inlriideil that nny em-
ployee engaging In nny db'gul idlike
ivnidd la: phu'tsl on probation for
term uf lull imp yoilr Irrespective of
portion nf slide in which he was cm
pinyi-il, nnd dins bridge and liiuuel
mil limity mn not cnlllit'd, even with
eminent of employees phiicd nn ouch
prnliallon, to exlend term nr piolm-
tinn fnr fix inoulhitor ill nil. Id.

I’rovL-doiis nf collective Imigaining
Ultreenieiit relative to probationary
service- did not npply tn tcucheia
pincod on ruubatlun for violating the
Tnylor lLnw by paiti<Ipnllug in n
silike. P-larlaii,l v. Alilblicli, 1078, 03
MHitV.Id 323. 102 N.Y.9.2(1 700, rcnigu-
lueilt denied fiC Slli;e.2il Qil, 409 N.Y.
1521 Wb

1(o1d1xt limply supported decinion of
Ihe Oinndtr-aioiicc of Mducidlou to
iltnmluH former teuchor'o npptnl JroOl
decision ef lily action’, dlsliict cirmn-
I'fllor to disinlax (he teacher nt lin:
end nf n one-yenr prnbnlhmnry peri-
od willieh had been tiujmcrd nu the
teacher n» a rrsul! nf her pnrfjelpn-
(lon In itstrike. Id.

I’rubfitimmry tl.itici resultii(R from
n violation uf Die prohibition nr.nhuit
strikes by public emidnyeea la Hu:
eipdvnleilt »| pvoluitionnry status on
originnl nppnintmenl.  1ltld Op.AltJ.
(Sen. 33.

A healing In not icipilml when a
lonehc-r In dinchnrged nt the end of a
Tnylor lLaw. Civil ihirvle>: Law 5 200
et seil., prnbnlloimry period. Ifflrt, 17
ISituc.IVpt.ltcp. 2110,

24. Oislormlnallon by chlof exccu-
live officer—Conorally

‘An Initial iletennlimflim In niiide
by the chief executive olfker nt lhe
government Involved *nn lhe basis of
ouch InveetlRallon and affidavits ns
lie mny dex'in rtpproprlatel He may
ilelcnnbic cither thnt llierc has btCii
no violation or tbut n violation lias
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occurred. If It lie the Inltrr, lie. llicn

dclevmines. 'on llte Imala nf snvh fnr-s

liter liiventlyidlon and nffidnvils as
he mny deem npproprlate', the nnlnon
ai the cmijtinyeex und the dales nf vl
olnlinl). Nollve In iKwann or Jy cerll-
(leil nml) in Ilien jtlven to eoch em-
ployee cliarpeil, logefher with advice
of Itin rlplit to object In H Inllinl
ilolInrmimdImi. Within 20 ilnyn
llinreiiflof c.ieh einplojce clinrpeil
limy file a written objection witli Ihe
chief exei'i.dSve officer. -Such objec-
tion slmll consist of (he employer'll
itvom nffiilrvvll contiiininy n  Hinnl
nml plnlu nlaleniriit of the farln on
wlilcli lie relics to -show limt snoli de-
triinliiatliin was Jneorrect, nuppnilrd
by avidtsblc docimicnlavy proof"
finnford v. ltockefclfcr. 197-1, 35 NY.
2d MI. 30 N.Y.H2(1 4511 (1 N.I".2d
113, njipcal tifamwMd K ttCL. 1972,
421 U.S. IWI,*4 L,Md.2d -101,105.

Under Itd.s nrlli'te, dnU- of sitike
"ili'fc.rinliiatlon™ is ftyed at tlie dote
iki wlilch notices mo vent to nffCCtvil
employees. 3Vppcr V, tiniloway, 1).
fi.N.Y.itiib, -IKL K.iiupt). 1211.

OeterminnUon (hut Imng Istoi.d
rintc parkwoy imllix: officer, who u)
lepcdly wan 11l with lironcldtls during
thrcc-dny nlilke, wlio wnn Komewhut
vspirn ns to when lie obtained mile
from his doctor ami who Ic.sllled
timl he noriimlly paid the ihn-tor by
elicck hut who ifrns unable, lo prediicn
iltiy canceled checks relating to treat-
meat Tor bronchitis ntlnek, hint ere
gaped In Ihe strike wns not aihltrnry
nr nnrenaonahte. Marlin v, Duter-
man, 1970, 4> A.))2d 073. 373 N.Y.S.
2d ttyJ.

llecord did md rnliiblish thnt hii-
lierlutomlerit uf schools jnndc n deter-
minntlon rcipilrcd by this sectlon.
Chat lhe teachers had vlulntcd the
no-slrikc Indf tmtil nutlcv was given
lo them hy letter nmlleil less than 10
dnya prior tn payroll ileduillonn
liaxeil on- violations. St. licrre V.
‘Hoard of Kd. of Centrnl Sehnol Dial.
. No. I, Towns of .Milton et nl., Sarato-
ga County. 107>! 00 Miac.2rt 034, 321
N.Y.HZd D15 modified uii other
grounds 40 A.l>2d 71, 337 N.V.S.2d
701
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25 - Nodeslo employes

Itonrd of cdnrnlloii employees were
not entitled to rolmimwmenl for do-
diiclhnm mniln from llielr onlnries nb-
uent nhoiving (hat ihcy dlil not ie-
telie imtliY. fnrlliwilli foltowhu; do-
terminnlinn limt (bey violated Oils
nrilde. ('enocc“e v, Anker, 10711, IM
Ab).2d (IHI, -tun N.Y.S,2ilHVI).

t'rovisinn of tills icrtinn for ivrv-
ice upon elvil seivlee cniploycra by
rurflficd mall of nnliec of ililcriidim-
lliiu nf (.Irlkc psttlelpallon Is not nn-
tonxIlullniKil nlort: tl provides menus
ren.'ionnbly inlelilnled lo niillfy em-
ploycen ef ileleiiulnnlinn utfccling
lliele rlphl*.  Ch’ll He/vice Ivinp.
Asii'ii, flic. v. Wnlbuii, 1)7G 43 A.l),
2d 92.7,3Gl) N.Y.S.2d 519.

Notice to civil vervliY einpluyccn of
determination of strike participation
wns uot rniislKotliomlly ur itotutoii-
)y deflelenC lwrniise nf miner nils-
npclting of nnnies nr (net dial nil-
ilicvsliik nf notlceii wnx iierfnrincd
ivith nnrimme  (WInn-iwd by Clirintinu
Ilzjnme wllbunt Intervening commit.

Notice sent to teachers to effect
(hat they had been found to have
commitled violation of sintulcry pro-
hiltlllou ngalii'it slrdien anil timl rom
peilsnlinn would Is* withheld wax nut-
flelenl to enmilltnte ixunplhmre with
Ilds section roipdrluK timt anch no-
tlen be given liy elder executive nffl

«¢r of sehnol distrlet. Lnwneu v.
Mnni'd of Kd. of Vnstnl Central
-School DlIsl. Nn. I. Town of Vl-atlll.

1970, .75 A.d.'id ff7K 317 N.Y.9.2d 'SCl.
apiwnl illsmlsned 02 N.Ct. 230, 404 tl.
15 IHI7, 3D 1-.Kd.2il 190.

In rc-pect to piovishm of lids sec-
tion Hinting flint payroll ih'dncdons
nn* In be made not curlier limn 3>
nor Inter (linn fit* ilnys fallowing Ibe
dull* of n iklrrmImitioit by the nrhonl
dlslr cl's chief executive officer nf a
violation nf die no strike law, Ibe de-
termination wns made when notldea-
tion, by certified innll, won given the
teachers, not when the district's chief
executive officer informed die cleik
of lhe district llmt, bused no his In
formal lon and observations, n strike
was In effeel over a tx>rlaln period
uml that approxlmnlely G40 teachers
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<1 not perform their assigned I'uth'H

as ivipiiicd tty law. Deh-n v. Hoard

of Nil, Hcllmnre-Morrlilc Central

Jligh Hchuol Dint.,, Nassau Comity,
2 hlkeam lifts, :t»i N.v.aW

iiir».

Notice to police officers of «li:lit lo
object tn cImi'fii-s against them for
having engaged in Illegal Klrlke was
mifficfcnt when: it reiiHomibly con-
voyed required Infoimatinn. Klonian
y. HronMclii, lirtl). 71 Allucid 031),
H2 N.Y.H.2il Im.

In view nf tluu'ly filing of ohjee-
lluii.-i to action of city fdncliig police
officers ou probation and fining them
for engaging In Illegal ntilke, nml ab-
sent claim ol prejudice, Issue of mb:-
ijnncy of notice of right to olijcfl lo
charges was ncmlomlc, lit.

Delay of fit) days brtivpeii flonl day
ot school teachers’ idlike nml ilat-c of
hctvlcc of notice of violation nf ihls
auction piohlblling public employees
from striking, ill.I not roiir.llintc nu
onrcnmmnblc itnlny rendering anvil
n'-tleo nugatory win-re city hoil route
WUtiH tcucbrr In lIn school ilirblfl,
payroll next following Icrmhinlhm nf
Hirikc contained dediictliom fnr ub-
remus In nibliiloo to those made on
account nf stiiue and n total wnniber
of ditching* on lbal pnyroll waa 7.77
anil jieuatly was applied willilo ID
days nftcr but not Inter Ilian 99 tinys
following determination. Ilirlllo .
llo/trd of Mil. nf City firhool Tat. of
CHy or Niagara Kalis, 1971, ¥ Misc.
2(17222. 1Y N.Y.f.BIl tfi2.

2fi. Payroll  rleducHans—Generally

Itinlctr this sei'llon poimIV/IiiR pub-
lie employee who engages In lllegal
mjtilko by providing fnr iteilnctboi
from employee’ colii|K'nsutloii of "nn
amount cipial to twice Ills ilnily rate
of pay" fnr each ilny employee re-
mninH oo strike, effectuation of slid-
ntorj policy rtspdros that tcno "dal-
ly rule of pay” be conulnted lo en-
compass gross pay rather titan net
pay. [I'hHMps v, Now York City
lleiillli A Ibvjpltala Corp., IfiTH, 44

K.mZ?_]Z)Z 100 N.Y.821 2SH, 277 N

State coulil not mnkc a rclroaetlre
Adjustment to fine Imposed cn state

CIVIL SKUVICI;" ),AVV

art. 14

employee tor engaging In Illrgsl
strike to account for retroactive pny
InereaHL' received by employee ns re-
sult of collective bargaining ogive-
lili-nt, in thnt Ibis section elated that
mnoniit of Hie find was bared mi cm-
ployce’ii rate nf pay "to be computed
as of the lime of ttnefi violation,” and
nn tinyti of the violation employee
tmd nut bom-fllled from the ns-yet
noni-gotinlvd pay Increave. May V.
State, lim. SO Al)-2d SCS, 4-1d N.Y.
N.2il ;i27.

Jntentinii of kiilnl. 2(c) nf Him sec-
tion In directlog linn nf two days'
pny for toucher lor each day of par-
ticipation in strike, ns well as oilier
pcniillles. was tn pinvidc man! effec-
tive ilctcrrenlu ngniuxt strikes.  Wil-
son v. Halted of Kd., Union Mice
School Dlst. No. 27. Town of Oyster
liny, Nmomu t'oiinty, 1072 11) Al>.2d
liii5. M I N.Y S.2d Shift

I’L-imlty imposed for Illegal r.Irike
by Mute er.iployi-ea of loss of one
day’s wages for eaili day nf pnitlcl-
pallon in otrikt imtsl lie deducted
from salnrlca of employees sail no!
ftoin tliidr ntvrncd leave credit.
New York .Mint" Inspection, See. and
l.nw Knforeeinent Kmp., Dial, Conn-
ell f& Al-bSCMK, AFL-D10 v. Stair,
ﬁ'"T!>. 101 Mlse.2.1 J0J2, -12 N.Y.S.2il

Tilts seel lon, ivblch prob'blta piddle
employees frnm engaging In ntnhes
nml wldch provides for a two for-one
payndl fn'unlly. does not deny cnital
pruteelion or due process. Itarol w.
Hoard <f HI, of i.nkcinml Cenlrnl
Srli'inl Dial, nf Slirnb Oak, IWH @*
Mine,2d 102, -HISN.Y.S.Yd V).

Two-for-nue paytol, penally pro
vidcii by llils oecllon, which probllilli
piildle emplnyuus from eiigaKtni; In
strikes, iiitdd In; Imposed lor days on
wldch striking teachers were serving
10dny sentence Imposed against liilem
for their vlulntloii of re.stralidng or-
der and proilnilnary Injiinctinn. Jd.

lwr.inlature In prnvlilin){ fm payroll
deductions from compensation of em-
ployees who had parHclpaled In un-
lawful strike wbo presumed lo lie
aware of various methods of em-
ployee compcii.vntlon iitlliiC:' by slate.

0G
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llirVidti't: melhnd nf biweekly pay-
ment. 'lYimey v. ttnrkefellov, 1172,
71 .Misc.2d t:izt, ;i N.Y.H,2d .112.

Teimlllcs Imposed In the form nf
di'dnclloioi from H.ilnrleo against puli-
He employees who engaged in a
sfrlkr lieennic general leveuues of the
local government (hut in unpilred In
myose lhem. Op.ftinle I'ompl. 70-

b

Tin: additional day’s pay strike
penally for |iavtielpailnn in an illegal
strike sh.oitd I« lorInded In gliem
salary o<Jhii<< fnr the piupnf.c of
cl.iimiog stale aitl hut should not be
lislial as revenue for am-li putpose
since it is not revenue gem-rntvd hy
lhe liioi{rnoi for wlileh state aid Is
R)Irg ~lauglil.  Op State f.'nmpt. 7H

27. fj.vrnlvhnicnl  dljttaijulihcd

IVnidlleu iisix-sscd :ilrllilng school
dintlirl i‘in))inyre miller lids us-lian
inoiitlill lug utrinrH by pnldie put-
jilayces did not ipmllfy no a tirbl
within roeni'ini: of vkige-ruul.slinicnt
ifi thNt2A 0 171 cl »'H., lii7.1(a), no
tbit such p,-Haltlea wove not subject
to redeiiit stnl.ufe'a lliidlalloii of gar-
id.duiieiit of an ledlvidual's nalary to
IMfc of lilapoaable eandngs. Km nil
V lluai'd of Kd. of I’tnluvicw.Old
Hi-llip.ige Oiifritl Hchonl Disk, D.C.
N.V.KTSt.r.rtl K.Nnpp. HI.

Drsplle fact that npplirntimi nf
this aitii-le's pi-iialtli-s caused linnl-
sllip fov tcaclicrs who engaged tn llle-
gal sli-Iki: Ibough aware of statutory
liemdty, where this article's priiaMy
dodiicllnns were xigidflrntitly iliffei-
cut fiom piojmlgim-nt garninbment
remnlica In that pen.-dly iledm-tlotm
are Intended In he penal In nature
while giirnisliment leiueOli-s me In-
teudcil |o jirrscrvo assets pending
uwnetslilp delrcniimtlloii and wtierc
Mate had nn Interest In deterring
strikes by public employees, Illegal
sirike Ly ftciuln-iH was anffldcnlly
cvtruordinary idlimttou to Jurtify
lids arllcle's Hionmxry jinyvoll dednc-
linn proecduro. Tepper v. Calloway,
D.C,N.Y.1070, -Iril K.Snpp. 1211

8210
Nuts 20
28 . Withholding laxei

Withholding taxes due on wages
deducted ns a penalty for learlior’s
|-nrtieipnfinn In rut lllegal strike were
not icipiii-cd tn he rnllei-Inl wllhlu
the slatnlory DOday time limit, for
rollerllug Hie penally. Tipper v,
\Vytnidnm-h lliihm hrec Heleml JMut.,
ISH2. fdt A.).2il HIT), uril N.Y,ft.2,1|.Ti.

timler this .rstifn directing the
flsrul officer of lbe government In-
volved In Illegal employee s.tiike to
dednrf from li* romiieimntbm of
cm-li piddle emph.yre who lino en-
gnged In no lllegal strike nn niimnnt
e.pnil to Iwire Ids daily nde fov each
dny of (lie strike, Il Is gross pny
which should Imdeducted rather than
net, after-lavra pay, even though ILi;
Juloroat Itevenne fb-rvice rnlra that
umoiuitH itrihnlr.l from nithiries of
empbi.vees an (rt-imltlcs are lo to* ism-
sideietl as hieoim- fov willldintding
lav purposes and that lhe Ju-nnl|li*4
paid ave not ilcdortlblc by tlie mi
jdoyis's on lliclr iuroim* tn.v returns.
I'liitlips v. New York flitv flenlth
noil llospltnl.s t'orp, 11)77, fiS A>>3isl
Ti». IH) N Y.H2d -1(10, affirmed 41 N.
V<l VM5 -IIKE NLY.STE 269H 177 NK
2d <12

29. Thirty to ninety djy peril,d

l'urxmml t» lbis hipImu, whifli
prorliles limt If piddle employiv-.s
have engaged in a Hitlke tin* eldcf
eVis-nllve offircv of the govi-intneutal
milt involved may make salary do-
ib,clb,us from tlie cnuipi-iiniitinn of
lhose employci-a who parlieipatrd in
lin* strike, wldeli driliictloim mast he
junde nut eurlli-r Itan !ID ilayn nov
later than k) days fidloulng tin* date
of ihe ehli.-f evecutivi* offleer’s ilelcr.
inlmilton Hint u strike uceurred, the
tim strllioiH are identified by iinnn:
hy tin: chief exeentlve or when tlie
slrlkets me pro 'ded with uotliv* of
lIn'ir violrdlou, and tin* :D to Mday
time jw*itoil Ih nicnHiinsl  fruin Itml
point, lie J.nry v. lleaiue. I'»70, -ID

MFMN o 22 NY.S.2d 7409 N

Tills section wldch provides that
pcnnltirs  ogiilimt  pubtir employees
found to linvir engiigeil In ii Hirlke bo
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ilcilnrlrd from Hit'll pityt-lu'Cfcs wit lilit
) 1o 00 ihiy.o of itctovnililMhm limt
strike wiis lllegal Is n .Maloti: of Uml-
tallon* which barml payroll dcdm:-
I.Lms unlile against I'mpinyccs who
engaged Jo (to lllegal strike oiler ex-
piration of the !)(Mn> period, Mny
V. Wolf. )02, Ml A.l),2d mis, 1IH ,\\
Y.VAI r.27,

Huhdlvlalon 2(gl of Mils sci'thill to
cffeel that deductions limn rnmpon-
sidlon of rmploycis who engage lit
no lllegal strike should occur mil ear-
lier Until ) nor later than 1M days
fallowing the dale of llitX determina-
tion of Hip violation Is a time limita-
tion liinillog ii)ioo Ihr Stole which
lone (ta.Yiidl ileilnclloo niter Its rxpi-
lotion. New Ymk Minte Insperlloii,
S*r. nnd Jtnv Kulnrcciuim Kinp.,
DIM. Cm,mil S2. AF.SC.MK, AFL-UID
V. Mule, 1UR SI Al).2d US, -llll M
VS.2M r-2-f.

Thirty lo tlddiiy polled for dedue-
IMm of IOniidnlor.v alrlUe poonllic.-i
from strikers' jayvhedv imi-oaot lo
this ki'i-lloii iximitu-mvd with nnlifiea-
tl,,n to alrlkers nffertrd find sirlke
*h-teindi,;,tine  had liei-n imnle anil
timl penalties would he ilciliieled, nml
ioasnuieli as nutiiva were M-rii'il on
all iilridIfinl strilirrH between I-Vhrti-
AV I nml Mal'eir & 107, pel,ally ije>
ilnrtloo of .Mny 11, HD.} was withill
Mt-ilav limitation. Dense v. New
York City Health nml lloapltribi
Ci,ip_ IPSI. so A.D.2d H>7, -137 N.Y.

X2d (W

Deduction from staff oftleeia’ pny-
click which lock jdacc on March 2
nml Mairh HI, J971.), was not nn ordl-
nn . one for "lime uo| worked," bill
was ii silike iMimitY ileilnctimi uml
within 11 days of llo caillest notlfl-
ention lo strikers nnd wns prcnnituie
In timl It oi.'Curicxl before expiration
of 2i)d»y iierlml In which employee
fervuil with violation notice may (lie
objections to employer's finding of
riofntlon. Id.

For purposes of Mils). 2(g) of this
section providing Unit no earlier than
/lddii)H or later fInni 2% days follow-
ing dale of defeuniimtlon that pnblic
employees have engogeil In an Illegal
strike, chief fiscal officer of govern-
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meat invoiced slmll deduct from emu-
pensatinn «f rarli aiirli pnldic via-
ployec an nmonnl equal to tvwh'o Ida
dally rale nf jmy fov each day nf un-
lawful nrllrily, dido «f ilclcimJnatlon
should In' date nf finnnd notlf Irallon,
XI. Xlerre v. Kunnl nf Kil. of Centml
School JHal. No. f, Towns nf .Mlltnn,
el nl.. Xaraloga Cnnnly. 11172 -10 A
D.2il 71, .717 N Y.tV 701i.

With retgayt to lids reelInn pint fil-
ing that no earlier than -IDdn)"t nor
lalcr than Ik) days following date of
ilolrrminntion that public employers
have engaged In an lllegal strike, Ihe
('mt,1 officer nf government Involved
shall deduct from compensation of
employee nn amount eipiul to iwbc
lli:: dally tale of pay for rach day of
unlawful nillrlty, rmitilummr of
slrlke past 29111 day of ilrtrrininntlon
docs no, toll comment,'oi,'id of W-
lil)day calendar period >m pivxci Hx-d
hy this section, nor is It ninmtntei!
Iimt dviliKlLin lie mntle at earliest
passible poMslrJlo: dale. Topper V.
ivynmliittrh - Union Free Urliont l)ist,,
1981, HIP Misc.2d t)»», -M N.Y.S2,1
['iVi.

l.e,”isl,i(ni'e in providing for payroll
fledmllons from «x»npfn-allnn of em-
ployees pat lleijiafi,|;  H  nnliiwfiil
strike made dellljovole use of wind
"dodnrl" and did not intend Il to lie
syindiylimps  with  "deliver,” ami
u-tinic iliecka Tor rlilplnyc-ea reflect-
ing fines called for liy until). 2(g) of
lids .section were printed on last >y
of 00-dny period In widrJi fine could
tie Impi-Md, theie was timely ileilnc-
linn though checks wipe not deliv-
ered until later. Trnney v. llnekc-
feller. 1972, 71 ilUsr.2il til!), b-if. N.Y.
Si21 12

Kven lliongh snlsl. 7(g) nt this Her-
tlon precluded paymll deductions
sooner than .70 dny.-i nml later than
0(t dnys following dale when miperltl-
lemlcnt inude findings required by
aid'd. 2(d) of thin .section, on May 21,
1970, nml in IImt period there would
ntenr no imyroll payments from
which deductions could lie made, be-
muse leaching stuff wns paid on Im-
ply of ten euteminr months excluding
July nnd August, "fluid determina-
tion” lIssued on August 10, 1970, In
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effort lo iilidnlc Icimltmlliui of May
21, N7, wan liieflerllw' tn extend
UntilnlInn perjn,) prvitt.'fll'cil lii sulal.
2(g), nml pnyroll drdiirlhius ixudd mil
lie made, even tliougli (ejirlii'iH had
nhaciilcil ~ tlieins'-hpa  final  their
(carbine dalles from .Mny 7 through
May 21 anil theichy .subjected llicm-
selvca lo iienallles presetilu-il In this
ccellon. Wilson v. lliand of Kil., Ifit-
i Free .School I)Ist. Hu. 21, Town
of Oynter liny, iNnssnil Homily, 1971,
till .Ml.-c.2d KitS il19 N.Y.il.Hil 721.

Dcdncllous finni snlurles timl ace
liUto>Hi) as permit),:x  fnr  viohding
tills article nix,old l,e taken no ear-
lier Iltnu IIP slays nor Inlet llmii 90
daya from the date the chief excep-
tive officer of Hie local government
Involved gives notice tn employcch
Unit they Im\e been determined lo
Imve engaged In a strike. Id.

30. llsfunCv

Uneonlrmlirtcd ihteimieiititiy proof
of llfursn of school dlslrlit employee
nml lestInn-ny of ductin' whom lie
produced nt siipplripcninl  henring
overcame prcsiuiipltim  mnlgr hlibd.
2(h) fntt employer: wns ntvs’nt hy
lenMii of ntrike uml entitled cm-
ptnyci: lo rcninit ol money- deducted
from lda.Hillary by the bun.< of edu-
cation. I’nsnric v. llonrd of Vd., )fn
Inn Free Xehool I)l.-n No. 8 (ltoose-
veil). Town nf HrinpsU vd, )97 . -l A
1),2il fg«, ill'2 N.Y.3.2d Cl 1

Arflcfu 7(1 review invoked hy elvll-
inn employees of Correction Depntf-
mcid who demanded refund of salary
wittdield foilow)iil( n strike fov eneit
of tin: tinys wherein director of (lov-
ernor'a Office of Fniployce itelnlinns
bin) determined Hint ihey liod not en-
gaged In strike wtor c.xrlmjlvc remctly
nf cni(doyces, nml thus stntc offleints’
Invocation of procedures set forth in
(tie upptlcsbli- union coutracls wnn of
iio nvnll ivlierc Utls aceilon provided
for Article 78 review of n declinntlim
to rcfuml dcliictlons mode suUie-
cptent to n xirlkc, nnd wlierti such re-
view was nppi'ivrod tw the constitu-
tional xnfcgimrri ot preltenring mone-
tary pohiirc under Hits article. Met-
zler v. Carey, HISI, KIO Mbc.Yil Kti),
471 N.Y.S.2d 2H.
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Not* 30
Civilian employees nf I'mrrellnu
Di'piirtineiit who tool twice llielr tlil-
ly rate of pay withheld for pethid
Jining whbdi strike tool: place at
IGirei lion faclllly were rnlllled lo an
Inuuedlate refund ol lhe penally,
iwlee the dully into of pay withheld,
miller than only lhe ningle dally late
nf pay ndually refunded fai ihe tinyu
for wldch lliey were deteimined hy
director of (fnvemor’s Dfflre of Km-
ployec Helnllonn not to Imve been on
ntiike, In that stale otllelali could
not otlll/.e the nireditmism afftuileil
miller slriirtore of this neillan to de-
teunloe wtietfier em-h emphiyee unit
otheiwl.-k! Illegally nh:n-ul ivlthoat ic-
gnrrl to the ntrlke ronoldeinlloua
tvhieli bring tldn ws-llim Info play,
but, ralbcr, since pennlly I(ulhim-I un-
der ttila uecllou for oignglng lo (lie
strike wm  lwlee Ibe dully rtili: of
piy. FMA i-riinliy had lo le> Immedi-
ately rctdmed to noidlrlkuiH. Id.

I'I* llian eiiiployeeo of M,Me Oirree-
tlon Dcpurtment were not luipiopcily
Jellied lagetlier In llielr m'tluld de-
momling refund nf niilniy vrllhl'ehl
followlog (i strike fnr i-ich o( lIn:
dnjs wherein dirts'tor of Covffiior'o
Offlre of K)nlilo.\csj ItgInlloim had do-
tenolned Ihid lliey ImX not eiigi,r. il
In sf.rike. In Ibut employee:) ptwented
n emoniuu epicsllon of law nu to
whether they wise entitled to refund
of lhe .sr.lory withheld (or the daya
ou which ilLl'ii'ruiliurllom: bail berm
mode they wcie not on Ptrllie, nml
(lie Individual fact questions welq
not pertinent to tlit hxiie of hir
jiivseuteit. id.

Where none of six re-luiol t.eaclmio
before court cither In bl.x Individual
rapacity, or on vrholie bcimif « rlxw
netlou won xoogkl In be malntidned,
Jim) filed an objection and dCMnild
(or hearing within 20 dnjn, ns )iro-
vide,l In (bIn Bcetlon prohibiting pub-
lic employed) from striking, on unl-
foriu factoid nUmdInn timl existed ax
lo &8 rtrhool tendieto who eiiguged
In tdrlko, Article 78 proeeodingH neck-
ing return nf pnyroll molded deducted
was mnlotninnble ox clou action to
avoid multiplicity of suits. ClirlDo v.
llonrd of Kd. of f'lty Kckool Dial, of
City of Niagara Foils, 1071, QO Misc.
21 71Q.321 N.Y.8.2d 982.
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oU 1

A1 (Iljtclloa* (0 determination of
chief tticeuUvc olflcor—Gaiter-

»lly
'fills Mi'lltim ruipiirnt Uml willlrn
(-luwgrs nerved iiliiin employee
Il 1i) chief executive of(lier in
(minjili>>et* to object t% determimilloll
by tiling n'ltli chief executive of lleer
mi affidavit mol supporting jiimif.
Winch v, Itnin! ot Kd. of (llly
School Di.il, of (lily of New ltiicliolle,
<> tw mim'IM z7f, nir; n.v.»2il
:utii, iiifiimeii :m A.aii ms, .nu n.y.m

Pl 1)

3?. Affidavit* of emjiloym
Affidavit uf civil service employee,
which ninleil Uml lie telephoned bin
liKillioll In fiml mil If lie fdoinld 1G
purl (u work unit who told Uml plant
wiim Hilt upending ni lennlt of Miihe.
rfiiff sufficient fn entitle tsnplo)ec lo
n liciiiii.i; In ib'tennlne whether be
engaged In unlawful strike to vloln
lim of this nititle. ‘/melln v ICocll,
IKHf, 71 Al>.2d 7 125 N.Y.H2d S'I2

f.lly manager dhl not mi nrbllrml-
ly niiil ciipcli.lo'cily In iliiferniininif,
will,out n hearing, llmt police oNI-
ccnt Jiml engaged In n strike In >hdn-
(lon of Ililij section wheio officers'
affidavits illit nut refute cbmgixi In
ttiifti n milliner ns to rnlii' n quad lon
ot fuel. Dowling v. llnu-cti, 1DIO, s\
AD.iM 862, .IM N.Y S.Srtaryr..

Affidavit submitted by teachers,
win; were imtlflcil by niilicrliiU>ii()ciit
of nclionlH of iletcrrninntinn of tlivh
vloIntlun nt flits scdioit, wns Hiiffi-
tli'iil fn raise a i|Hestlon of fact tc-
pairing hearing. SI. 1'lerie v. Hoard
of Kil. of Ccntrnl Sclhmil Dint. No. J,
Towns of Mllloii, ft ill, Slurnloga
County, 11),2, fi) A.D2il 71, 337 N,
H.iM 7iw.

School teachers wave no! imi-ountl-
tulloiinlly ilenleil public hearing ol
rvlilch lo picnciil fmlii In opposition
to scliool officials’ determination timl
school li'julicis were engaged in llle*
gnl strike on dales tlicy were absent
without permission when' petitioner.*
remit' no factual statements In their
affidavits uf objection to officials'
determinations and did not make nny
statements In Article 78 |>etllloi) ox-

casing iheir iilisi'ixie f*iii t.chool nn
dotes at issue. Smyln v. Snvilt, IIf/.f,
73 Mb,c,i'd 200, 31IS N.V,livid 101

Acting siiiieilulriiilciil nf whanls
did not net arbitrarily In illsinl.snliij:
srlioiil leachcm" iibjeilltm fn milicrlil-
(finleilt'ii delernilimtlim lml iiclrhil
litachem had violated lids hOftlun hy
nbyenren from wink wiflimit pefml.x-
:ihm wvboic lenrlu-rs' nffldnvits In np-
pn.-illhiii did mil contain any factual
slaienienis nr documentary praof
overcoming statutory )ireininilitlon
IImt nn employee who li iitinCnl from
work wllhuut jieriiils'doii nil doto
ivhi’il i strike occurs wu:i engaged In
Mirll si like. til.

Affidavit;* Hiihmlficil hy leadin™,
who were mil Died by superintendent
vliilnllun of imsirlkc Inw, were an/Il
clout to miulic superintendent to ap-
point n beuclux iiflWr In di'leiniliii*
Il tho teachers bad In fuel violnlid
Uiii leclinn. St. Cleric v. Hoard of
Kd. *f Central Hclm-il Ilist. Nil. t.
Towns of billion et at, fhirnlugn
Coimly, 1071, (1 Minc.2d dill, 02t N.
Y.S.i'it I'bTi, modified on uthcr giuiiad*
D AIV-Sd 71, 337 NY 821 TiL

33. -——- Dctiirinlii»Uon ot objrolfon*
by chinl ixccutlve olflcor

After an employee files written
objections, tlie chief c.xr.nillve officer
lu llicii piescnted wllb three options:
(1) If In: ilcti’rinIni’O tliaf- (be pioof
oafnhl-.shes Ibal Ibe employee did not
violate subdivision two or Ibln e<c
(ton. bo slmll sustain (be objection;
<) If bo determines flint beyond nny
question of fact Uie proof foil* to es-
tablish that the employee did nnl vio-
late Ibe subdivision ho sImll dismiss
llic objection nnd so notify the em-
ployee; or (3L If lie ileterudncn tle.it
the proof minis n Question of fact
wldch If resolved in favor of the em-
ployee, would establish that (lie em-
ployee did not violate tin' fjulnllvlaiou
lie h-itf appoint n lii'nrliiR officer lo
(letOrininc In fact whbctlicr there woo
a violation, itsllford v. Hockefeller,
137-1, M N.Y.'Al 517. 3151 N,Y.».2d -tf.0,
321 N.I-:2d 113, nppciil dbmilHsed 8
a.Ct. 1072, 421 U.S. 373. 41 UKd.2d
diet, -103.
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31 tlssrinu <= hearing offi-
cer

Tlie hcorlm; officer nbnll conduct a
bearlui; wldch will ncivi' ns the void
do fnr tnalilii)! 1ds delnminnlhin.
Aftlionkh ihe nininlp ilocn not '110110
evpllrlt provision wllb iimiihs'l Ilirie-
to, lids would lie an evidcullaiy hear-
lui{ at v/lib-li the enillloyrs' rould In:
ncmrdisl nil Ids due pfoce*.* llcbin,
follnrUny which M bi-nrbiR offlivr
ileternilnon whbclbcr tbcie ban bleu r.
vloliilluii.  The htinlen of proof nt
such lieariio; slmll Is: lairno by tin'
employee- ami n ilcletmliialliiu In Ms
favor iiuikl be hieast mi a prcponiler-
mice of tin- I'vidvnrv.  .Mnnford v.
iloclK'fcller, 11171, 3b N.Y.?d 517, 3iH
N.Y,KiM «<). 32! N.Bvd 113, appeal
dhnnlssi‘il 53 11't ID72. -121 1.1, 177,
ell JAGv2il L. -m..

I'uldlc employers who coki'W*) in s
slilke *“'onfiary (< tin: bijimrtlve pm-
vhpn/iti of Ibis Motion wen- not cutl-
licd In a prepi'nnlly hcurioy. Tit.

Ifcnilos nfflis't In proreisMiijf foe
ilhiinl'voil ~ of iiinii)ieimnn> w-mhers
nml teachers nt correcUoiinl fncillty
for rlolallun of Taylor lL.nw, bcrtinn
200 el scq. of tbl'i chapter, tvnn lieat
nlilc to judpo by obiervallon of de-
oicnnor nnd nllierwfse Uie crcdlinllity
nnd probative worth properly tn he
ticularly where iilfIDinle issue was
subjective ktiite nf mind of witnesses.
MItiCK v. Tern'idlo, 1DHI. 121 N.Y.2d
36)203 412 Ny.8.2»l -1Fl, 125 N.liiM

Mpci-l/Icatlon  cbarphij; Indlvbliuil
civil Mi'rvhs: employeCM will: nonper-
formance nt (lieic work dnlles, rather
than with linmorallly or dislioiu'Kly,
ilid not deprive them or "liberty" or
"pi'Oporiy” *0 no t« rcspdre llinl em-
ployees lie given dm: process lirnrltif;
prior to discharge; chnrges of liisuv-
nvdlnatinn, however, carried Huffi-
clent rligmn so us lo leQidre doe pro-
cess bearing even fin- probationary
employecB. Civil Horvlee Bmp. Ass’n.
Inc. v. Wallueli, 10715, -IS A.l).2il 023.
300 N.Y"Sid dip.

35. Judicial revfew

After Ibe hearing officer deter-
mine# there him I>een n violation, lhe

FAUI KMPI'fX>YMKNT ACT

8210
Not, 3
enititnyee. If iieivsanry nnd If be In:
no advised. Incomes enllllril lo n
full blown Article Til Judicial review
of Ibe benrbi/- officer's di'tprinlim-
thin.  On H* »iio linlUl, 11 Ibe clill-f
everiilivr officer baa determined Uml
witlimit qui'mOmi of fuel the cm-
ployiv Is Kullly uf Die vlidntbiu
chargeil, dud drlerniliiliUnn mny be
culled > for leview. Nn eviden-
tiary hearing haring been had, the
Inmuen will be whether the chief offi-
cer proceeded w-Itbont or In rxcern of
Jiirikdlctlou, whbcllier lds dctennbm-
tlon wns made Il violation nf lawful
procedure, 01 whether it wait nffected
liy an error of law (flJ'f.tl 7R>3,
uiibds. 2, 3). f)n Uie nllier Imnil, If
Die advene dotenidiiatinu has las'l
llinile by a bearing nffleer fnltowiii;(
a lieiiring. In rubllllou hr lhe three
foicgoliig Issues, the I'Hiployce mny
jdro Qiieslbui whether the hearing of
n-coril, aiippniwd hy aulistriuclal wvl-
dviKe (t.'t’'f.t! 78P3, .eenlist. 1). Mantnrd
v. lInclicfeilev, 1(*7]. 33 N.Y,2d 117
3f|| N.Y.S.Ud -[5t), 321 N.K.I'd 113, np-
pi-nl diMiiitwe.l 05 HC), (072. -121 tl.H.
073. 11 7,.Kil.2d Kil, 4Du.

To the rirgniuerit timl suhdivisimi 2
oT this sectlan neverlheleMS rcninli)*'
elefecfrve Ircenii.se Ihere I# >ie definite
pruvNioil f-ir n henring at any tdi'ge;
(lint a imstpenally hearing will only
be held al the iinfclb'rcil discretion
of the reviewing officer, the .short
answer Is that Die officer's dinerollon
Is. rather, open to review; Ida dcler-
minatloi* miiimmi-lly rejecting the ex-
ciim's routnbicil In the eiiititoyco’s sf-
fldnvli Ik nubjcct to Acticle 73 review
ns a/H.ciflmlly provided for lu para-
graph (h) of fnibdtvl.ilon 2. Id.

Ktnp.ioyisvs wbn alleged In [iefilloii
IIml lliey weie nrbilmrlly and Ille-
gally denied bearings pursuant to
subd. f2)(h) of tills section on their
object loon to ili‘tnrliitnatlau that they
luid been nliseitl from work without
ailtborl/.utiim during period of strike
at corredlonol facilities raised trin-
hie issiin of fncl on rlieory thnt, dur-
ing Rtrlke, vnrtoiis employees were nt
work, on duly with Nnllcnn) Cimril,
ulcli, on beriMTcment leave, on vnca-
tlo- on workers' roinpensrU lon leave

311
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imill-* ilcli rmluntImi eniilinty In law.
nil,. » cmfy, mm, ki a d.'ll liwi,
oli> N VK2d n.i,

Plil.llly impi'fii'd illlili'r this si‘ellna
piuMldling nlrD4{H liy piddle em-
ployee.! anil providing Im- iicnnlili'it
iiRIrAOvr.i mil* employee nml mil. em-
ployee oig.sn.r.illon nml ilgld nf
«lew belnngn In ludlvidual employee
nml unt In employ*** orgaul/nilon,
nml employee oigiioUiilhm In Urns
mil liin)ii"* irnly In tiiiiniieilce pin
eoediog fnr review id Imptoiilleu nf
Hiti'l. pemily. Nas'iou IMm’ntloniil
IUmpire Civil ¥’ivice limp, Avi'n,
Inr v lltuiiil nf Kil. nf Karntlligdiiti*
Union Kuo School llint., 1173 11 A
HI7I 10111,40°) i'l .11 #il 113,

'I'n imli’.il Hmt piddle employee or-
gniii/ntinu was nggrloii'il Iti'Ciluae ac-
tion:! III" iielund Imni'il Militll Mint" vlil-
LIVl lidInlive bargaining ogii'l'm.'llt,
employee nrganbatlon mw ii'rpdred
tn puisne geh't-ainp prmodurta nf*
inidril Ly agreement, mlli.i limn
firinirdlcg fin i«vli;w ol liiili.)aU!nl)
nf pi'u’ilties Pgalmd iniltvlilmil i)
p’oycis. lil.

Timelier, Mini nought review nf do-
tcimhi.illons nf siiprilidcmlcut nf
m’hools, llte first aiming IlIml sin- liml
engaged In sirlke Mni Imposing [>on+
nlili’Aanil, “win’ll transferring lie*- tn
"IVriiiaiii'iil Mnimtltnti: I'ntd" Hiatus.
Wii.n deprived cl iliti’ pion-m in Unit
“In; wan not given n full lit'orInjt
wlieie nu* ivni not nflnrifi.’il (ipporLii-
ifity tn Innlrni.l nml cross-examine
iMliie.-i***s, mm)iii i.luliun’at." won' lint
tiki'p, hlvnuKinplilo iiilimti'Hwere uni
Inki'it al hearing nml findings of fart
ni‘ic imf mntli , ninl iiiipruinliili.” vein*
nly wns a infiv hearing nt ivhleli lu*r
rights would liv safi'guunled. Item
ill'll v. Alioto, 1071 12 Al).2d 007,

1 NI VM 125,

SyMom of review I'y iil'JccUoii pin-
i lili'il hy this seellull allowing fur nil-

district linn vininleil tlds acetlmi pro-
scribing tearliCH' strikes and ex-
piessly i>m>vi(ltii>; for review liy tlie
court** In net iiccvoaarlly iurutcfjuntc

CIVfl. SBHVICB LAW Art. M

In satisfy rr<liilivilicnin nf dml pm-
nMl.  lLam.nn v, lionlit nf I nf
Venial (Vnllid fUliiml Dial. Nn. |,
Town nf Venial, 11)10, 35 A.DAI Hi«
310 N.Y,8.2(1 H77, appeal ilbmbiHwI

N. 210. 100 1L.H. IXIL 30 I,.Mil2d

Kalinin nf ICallOI'H, who wen*
fniinil liy nelitml illsIrirt In Imve par-
Help!Ini In strike In vdidnlinn »f Hds
WMINM, in regl< udinhitsliollvc review
nf dial ili'U'imlii,ili,in mi provided liv
Iit* .m linn forerltitvoil nny consider:!-
linn In Appellile Division ot Km
picnic I'mu| an tn ivlivllier nr mil
Hi.no liail In’en nny strike mid tvlirlli-
er in linl liiilividnill teachers given
emliss* nf violation had paiflclpiitcd
lIn’ri'tii, ;.n ;m tn warrant pnyroll de-
ductIntis. Id.

Claim i.f diliiiii.HStd emplayi'vi) of
ii*iil;:e nnd Iniinel nnllinrity lImt Iliey
wen* ii.eirell into accepting wltimnt
oidietinn ileierinliintlim  Itml they
had engaged In Mrllie in violation r>
llit.i “irlion Old not entitle them to
leltef, liiaa.nneli nn nnllinrlty pi'upcv-
11 nil.ird defense nt xtnlutc ot lmllii-
lions nml mure linn four mouths hid
ehipscd .siore sneli dcteriidiiHlInn l'o-
enme flnn). iteliointor v. 'rrjhoronj’h
Itrldi;o and Tmmel Aiilliofile, 1Jin,
01 MKe.2d IOdfl. -103 N.Y.ft.2d HC

Artl.'ie 73 proecedim: elmlletiRluK
diMlilrliniis frnni leaehcii)” salarloa im
vemill of nlk'Rfil slrlfce wns not nvilll-
aide tn Ihnm (eaeiiein wlio did not
file a pralsvt witldii 20 days from
aervlri* af notice nf dl'lermllifitlan
MaslInc'ff v. f.'cnlre) .School Dial. No.
J of Towns nf Wnppinuer. Knnkli-
keepslo, VIslilul', 1,a Omage, Dntelo
e-s Cniinly, Hv#t, C7 Ml.sc.2il MI), 323
N.V.32(1 IfinS.

Where affidavits Imve been filed In
opimslllim In n determination thnt a
public employee turn violated this ace-
tiou pruhibllliiK puhllc employees
final engaging in strikes, ticrnmc of
various defenses advanced, flic ng-
grieved emplnym'S in.ml maintain In-
dividual Arttele 13 proceeding. Clrll-
lo V. llonrd of Kd. of f'lly HclOO
Dial, of City of NIngorn Kails, 101),
dl Mine.2d 719, 32) N.Y.H.2il 552

Art. 4
35. I'reiuniplinn of vlolallon hy tin-
ployro

In light of Inilli Ihe ivimUahln pro.
Miiiiplinii of (Ids io'i(ion Unit om
pinyei* itlm iilulolimi whnlly nr In
imil from full porfnriiiaiiee nf dnlles
will’ll stilke iTi'in.y sImll be presnnied
In have engni’vd In silfh ntrlke and
li'stimnny In reenril ivlili Inferences
reii.ioiinlily In lie dttiiva Uiervfiniii,
there was lailofanUal eildemv to
kiippml di'ti’i'iidnaliini uf hearing of-
fieev il>ii inaiiileoanic iinrhem and
leiielieiu ol emriTtluiml fneillty i lo-
Intctl Taylnr lLuiv, Section SUAet «eil.
Vineh v. Termilln, IfiH, W K.Y2il
I!%I)'.I, 112 NV.H2d 171, liif* NKWd

Tlie. sinfnlory )ueimmliUon. cloatly
ri‘hiitf.-lile, In the pinrlteiil ti’allllcn
of a sirlke MItiiilii.il ilnen Imve ii
"supporting fmindnltoii In llic pudm
billlli's".  Manfuld 1. Umkefelloi’,
IIDF, 35 N Y.°.1 517, .till il Y.H2d 150).
321 NK2d 112, aplHnt diNiiilaxed Ikl
*SCt. ISC’, 12 U S 173 Il JKil21
*Kil. 115

Allfinngli, under (his section, the
als’cnre of a piddle eioplojee fi'dlil
work wllimit jn’rinhi/lin  during n
gencrnl work sloppnxe Is presumed tn
lie vinInftiv of lids Mvllun, uueh
olilfling of Ihe normal burden (of
proiif is not a deninl of due pmec’si
umler the flri'iuind.aoces. eonsliieilng.
inter alb, Unit the publii: rinployei
would (ilherwl.ie lie ictpdird to estali-
lisi) a negative pioponllhiii, Unit
ttieie was nu legliimsite s'veuse for
the employee's abseiim, mill v/nold Is-
ivipilied In do sa nndev cnn.ililei'ihh*.
innetleal hAinlleiiim regunllug aeiv’ss
In vetevnnl evtdenrc. Id.

'LTilh weelloil in'ohiblling strikes i.re-
nfi’K stalutory prOHimiptinu  lImt
strike ntenrreil, and Unu lursumplhiu
must then be nvcrcntne by parties
seeking in nvotuni dclcrmtnntinii nr
uiiliiwCnl strike by Kitluilnlitlilt evi-
dence. Kinitli v. llliioin, 10ftl, 31 A
1) Vil HDQ -115N.Y.S.2d -H.

Illesumptlim;tlinl an emjdoyiH* who

Is nbsent from wnclr without pernils-.

ulon ue who nhstulim wholly or In
part from full jlerfonnnnc« of fils iln-
lieu In Ids norms) liiuniiev without

Z’AlU KMI»t.OYMENT ACT
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orenrs hi pre.iliincii In hair engaged
lu such etrike Is rrliuQiihle, /sirollu
v. Ismli, )Ws. 71 AD 2d 710, 12li N.
Yf*2d fiH.

Kubsfinitial cvlileitis* siippnileil tie-
ti'iMilnnlloi) uf lie.iring nfihe* Iliml
is’tInlu elill aervive einplnyces failed
In reliul Hlotul’iiy pn'miO'plliiii  1lml
they [I'Uftiiiivd in mdiiwful idvike in
vfulnflmi of (lil.s ailleh* Id

Nnlwil ledaQiling  rriiitrnlimi  1Iml
iM'lllinner nuns lions nffiivr's failure
in iierform her duties during Illegal
wink stoppage erentcil n pi'esiiniption
under tlila .MTI'llnn that wan mil ic-
luiHed Ly her Ilint nlie parllelpafcd
In 11, evlilems' was Inliniliieed by pe-
Illloner at Artlele 7< prnei‘eililig In
show that dIl’, tn fart, was ilsHigiliil
tn mi lii-nervl.'c Inllalng rins’ wlileh
was riimeHed nil inoiuing ol Illegal
nui’li nloppngi*. nnd iii|iuiii| )il Dlree-
lor of Knillluvet* Jb'htlimui Unis hud
tittnof going fun*snl with further
pin*)f in nmlindict that ii'urithm,
hut be faded In meet thnt hunleii.
-McNeil v. Wollcfl, 11)7. ill AD21
lil'f/, i 12 N.Y.H2’ 1 IP..

Abgeid loiblidrslon of Hiifflelenl ev-
idence In Hfiite stulnloiv lue.nmip-
linn Unit lonelier:) ivere engaged In a
ullike, theic wn no luirden en the
einplnyer In iilfilt evid.einv lo llie
ennlinry. A.idremel v. Klimlcr, 19711
51 A.l).2d 1915, 331 N.Y.S'id IIff.

Pirsiiiiipllini iitidei’ olds) 2h> uf
thin ai'clinu I)mt iMtilloner, n nchunl
districf employco. was ithmut fiam
wmk on lin- days In cineslinii ivithmil
imrmisslim was nniplv refilled by
him, mill, since (here wan ahaolutely
nn rvlileure uffered In tin! euiilrnry.
Dio sehonl dir|ricl*a dolrrmInntinn
Iliat be hail parUeijiali'd In a ulrtke
nml *i>iili) be docked therefor was
nihilvnvy, caprlrimu* and properly an-
nulled. Znield v. Snvltt, W, 4G A
D.2d ifsd, (Il N Y.S2i|.tU

Qiie.slton upon review of ilelennl-
millnil lo illn’lpliimry rose that
tenelier jiartb’lpoted In strike Is suf-
ficiency nf rebuttal evidence, lu es-
sence, whether Ibcis' lo BiibytnnOnl
evldcnn' up-in lecord to supiioTt de-
termIniHlon that IviU'her did not
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<litciinil- sliilnlory pmnnnplim! Unit
lonelier nlwent when ntrlke occurred
liaitii'llinltf<! In Il. Knplan v Kliv/Irr,
iV, 77 Mixc'Ail 507, :iM N.Y.K.Sd
tjin.

ol [lils jx'illnn IlmI *rin employee
ivliu Is nliM*nt from ivnilt witlimit
)utiiilso|i>ii or who niist.-iri.s wholly nr
in linrt front tin- full perfornntmT: of
Ills duties In hit iioriiinl manner
witlimit iKWiiilsnlrm mi tin- ditto or
ilnti* ivmsi n olilfrr moms, tilinll tin
pir-snmed lo liav«> engiiRod in rnii‘h
slrlhe nn Mirli ilnl&or dsles” illit nut
deny ilin' prniv.ss In view nf <>|>Hir(li-
nily fm ii‘liii*tiil.  KhTii.rn v. llton-
nti'ln, 1*>73 7.1 MIhi"VM iw!), .1)7 N.Y.
H.21 177.

37. l'omtuct el employer i.initltut-
Ing slrlke—Generally

I'nMir i'mph>yi‘e:i' (iuii|»iritry work
Ini* niinlilinns were not ;m esiivwe
si' In Justify timlIr uficod tn wnvli tn
plmv nMlyned nr tusks n.ss.V.ueil to
Iiitii - mill, nil’ll  (iinilph employee!)
werv i'Mimnisi in nllimr wnrli uf llielr
*iVWu rlicisiny, Ui.’I[r mlmini to per-
Inrui lImlr itnllea errept nn Il.nlr own
Inrins justified fliiiliui' liy lhe Illrrs’-
fnr nf Office uf employee Delations
lii.If tliiv liz).| eiic'gid II> n nlrilii: In
viuliilinii of tins seellnn. AcoMn v.
uUnlfi'll. litstt. 77 A.D2.1 711), 1111 N.
V.8.2d .SOD, nffij moil iVi N.Y.lJd 761,
«117 N.Y.8.2.1211, 131 N.H.L'i) Will,

Vnllnri; lo nm*jil oiitnf title* me
ARIUDARM (ICfHIfe! OF 1 10111 flilo
fi'ur of I'tr.mnftl Injury nnil/or fnfnic
icprisnl.s Is not n violation of tills
fastinn. Van Vinck V. Teniidlo. 101)0.
71 ADOM 327. 725 H.Y.H2?it 3)7, rc
vitsi’il on nflinr ground:) 03 N.Y,2d
ﬁﬂzﬂ. 142 N.Y.S.2il 1)1, 123 N.M-ld

I'nlliv officers wlm stopped eM;j
iiiis'™  Hiiiiltnrlnii  trucks nml sower
mnlinlcniincc vehicles, ilrlninc'il them
fni' liiiij; nml (Itiic-coiunitning Innpec-

drivers linek in their garnycfi, which
romluct occurred over n three-day |ie-
riml nml wns connncn.stiriilo wllli n
cniiipnign lo imlure oily In rescind nn
onler wiltlrli  liml demoted coitnln
hIRlirniililng  jiollco officials  for

Civil, SCRVICK NIL.W Art. M

hitdip'ltiry unisons, nnd ivlin Y one
uui.st of oilier duties msTSMitry tn the
olfccllvi* fiilictldiiliipr of llio jinHee,
I'DKny.ril lu n "fdtllie." witliln mrmniiik
of (Ids section. Dowling v. Imwen.
IN7». 53 A.D.2i| I\ 3K5 N.Y.S.2d 3fn.

Kvlilem-c was In.-nilflriont lo

imtl dcferminnUon* of iidlog rlty
niniioRIT und city umnager nf illy of
Ynnltor.'i Unit employees of till! city
liy failure In report fnr woil: nn ccr
Inin ilftj:i lienl nil nirlhc In violnUou
nf former section 22-n. Application
nf Jingot. tUfil). 271 App.lliv. 1111, «
N.Y.K2d dIiQ

I-illliiri!  nf IciieliLTh'  tn  nltcnd
"llgck loMi'Iniir’  NIrlil" (nr parents
cs lliey weir Miliiliis| lo do com'll Hul-
I'd n *Ii'll;e. lleUimiro-.Mei’i’leli t'en-
lint 1lrlt flciioiil Dl.sl,, Town of
Ifen>liiili'nil, Nnssuii t’oindy v. Hell.
murc-IWoi-rlelr — (inIKil .Secnndnry
'I'eaelii'ts, Ine. 1075, Iifi Mlse.2il 2VE
Ai7S N. Y.M2d yjil.

(VIr ke lenrliers win: liml tnuirlit 17.
illiisnmni limes Is..1 neudeinlc yen),
Wlimm enlleclhc litiT|;nlldlif{ nrri-e-
meld [liLTi.'nfler oaidieil, nml wim
ivem Mfnsiiii; lo tenet* llirce midi-
llonnl eliissrooni hours In (he cnrirol
die:ul’inl' -+ yejir - were  ennnrjed In
‘Mrllu™ In vluliiLlon of tldn Mvlfen
inolillilllin; stilkes hy jnddle rite
ployeen. ikiso » KuU, If571 17
MimMd *5)3 :ai N.Y.P2.l 712, nf-
firini'il 3S A.1)2(1 0", 32H N.Y.S.2d
lilfv.

Wiiyri! none nf 400fll> punmrlisl
"i'i>MIn;idilivii'r” hy leru'horn were tiull-
vidinilly e.tis'nled or (riuitnnltU'd lo
Jtunid uf Kitiicjllon hut ivoie dcllv
oreil to li'urhiTn’ union, tcni'hers did
not re-jlgo, Inil aiiKiifiml In n "ufrllic"
iiyuinnl llio llonrd of Kiliiciltion, In
vlohillnn of tldn .icclinn. llonrd of
¥ of <!lly of Now YowJ v. eShiinkcr.
I'H7, 51 MIsiT,! on, BB N.Y.3.2d
THA

3. Ah»oiu« from work at
ffchnol fcnrlicr wim chooscu lo rc-

prcssnii'S  proivding nu inipcudhi);
strike runt In nvolil deciding whleh
aide to nuptmrl cffccllvely yielded lo
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lulrrenla ul llio slrlki rs nnrl, cmmc-
(Jiiunlly, whetlier piesnme.l I Im rn-
gnReil In Klillio or whether tiini|ily
eixiiluiiiiik air lhe hv llIs nincnre, jwll-
lluiie.r wns in ilol.tfliui or this «*ee
lion, /mier v. linnrd or Kil. of I"ur-
iiiinjiilitin - Union  free Ucliont UhL.
No. 22. 10st, 71} All)2il 1211, 121) N.V.
If.2d 725.

Ahienlcelsm, im sueli, could is'iisll-
tide hasls for finilliikK of "nilike" un-
der this iutUoii prnhlhitliii* stillie hy
puhlic cniployci'H.  (Jivil Xervlee I'uip.
Aiinii v. liehdiy, 11HO, 33 A.l).2d 33!),
JHt NLY.S.211 223.

L Idy*mi! iiiniiti’lpiil - employee.)
who :ile.enli'd lliemselvi's frnn: work
eil iiunisi* to nilend lienrlm' on nppli.
enllons for IniViensi’il eoaiiiliviisnUon
nml wim did :io In'ciiuse they In gonil
rnlth Is’tleinl thnt they hnd to go to
n Jiidli’ird Ulliiinnl :m wit.n'sssefi mill
er lhim heemee they Huuyli! to In
iliii'e lielliiuirnt In Il.cir employment
did net violate tld.i .weilim prohibit’
lug strikes liy jnddlc employis’s. Ito-
Si'ul'eiT'nr v. Siuillnry IlIsi. No. ),
wonil of !lLiniMvTid, 1WM7, 23 Al)2d
*1)2, 2P2 N.Y '12d S73, ul/Innf*l 22 N.
y2,1 11, 2f)2 NY.MVd 311, 231) NK.
2111

No xtrlhe previsions of tills soitiou
u'liy nji[dy lo ii lonceiled ivflifinl hy
linhtSc  cniphiyce.s In perroi'lti ivorll
even tI>oiii;li IThe work b not n hor-
Xiiluedror I'ondtUon of eiiifdoynieut
unitor eollerdvi* hsry.ilnhi)"  UKrce-
ment nnd Is thus voluulnry. Ikdl-
nuire-Merileli  (Viilrn) 1lrli Hchiiol
Dish, ‘i‘oivii of Ili'ini’Steml, NiirAsu
Uouiify v. Hellimirc'lVIcrrick tinlleil
Keeonrlory IVmliers, Ine, JDA> 35
Mine.2d 2H2, 378 H.Y,S2il 881.

Aliseni'o cn ruiuiko uf (eiieliers for
ai: uidlnillcd pi'i’Inil of time tn roie
suit with nml pclitlon nieml)i'is ot
slide loptliluliirc! In nllempt lo lirlui!
:ihnut clii)ii);es In conilltinus uf ein-
ploynieul or compen.snlloii would eon-
slitnle n violiilt(>ii of former jis'llon
lliil prohllilling sli'lkeii hy public em-
ployees. t'rii'/nn v. llonnl of K*. of
City of New| York, 1350. 25 Mhc.Ud
315, 21)0 N.Y.ij.2il 300, nfflrmtsl 12 A
1) 2d 023, 215 N.Y.3)>d 7.8, nfflnmsl
0 N.Y.20 011, 217 N.Y.3.2d «i), 1715 N.
K.2d 00.
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39. Evidence sufflcbat
. In proeeisliiiR to iDiiuil itdctiiitim.
llium of lin* Hinle IUici'Inr of Kin-
iduye* Itelnllons Unit lietitinuciM rn.
pnccil lu mi llepitl “Irlke when they
r.'limed in lvorlr > ft litii|Xi):ii V uf-
rliv  hulldliir; heenhse of nllcpcdly
hngftrdinin nml iineiinifniliihti! work-
hi); cnmllUons, lliidii>;;5 that petition-
ers eiiRifiCil In nu unjiislifled "ri.m
CLTled slnppngo of work uv tlon*
ilmvri" in violAtion of this «>'linn
ili'ti'i.  Afooln v. Wollett. J931, 55
N.Y,2d 701. .117 N.Y.!l.”d 2)1, 131 N
K.2d k\).

XidvdniiUnl  evidence  nipimrled
finiliiiRS of lienrliif* nfflevr, mlopled
hy (iiiinuisiiioni'r of Deivirlmc-iir of
Mm Ine nml Avinfirm of Ility of New
York, Uml ferryhont oflleeiH, np-
pointed lo theiv ies|i**llve Jnh tilten
pinannul to this msllou nnd cm-
pfnyed on feirloH oper.-ued hy Uepin'l-
meid of .Murine mid Arlation nf City
of New York, were enynpei) In n
‘mstrike” ivllldu former /icitlim fi|(.
D1 Mncido v. Wiuwn, IDin, II' N.Y.2d
2P3. 271) N.Y.M.Jd 1d), 525 N.K.2il 871.

fitih."dnnlin! evideme supporled run
elusion Unit Plixloilinmi employed liy
sell*id dinlirlrt pArtlelp.ile.d Iu Hirlke,
thciehy vlolntlug this oecUoo. r,ndih
v. Jttoom, JUKI, M A 1)2,1 mm, .fir, JJ.
V8.2d 40.

lleorliin ernmli‘ef’ ludlug UinL
jii'tltioiiOi” (ftlied to overcmm; hy n
pn.pii'.nk'i'fthrc of Uie eri’dlldo evl-
drills' the pjciinmi>lit)U timl lie hnd
O)lf;i);ed In mi illegal '/trike. Justify-
ing city innniiffer'i* deducUon from jn-
lillinii'rR saliiry sis dnysl pay, wn»
nii|.povfiit hy llio lecord, nincc doc-
tor's neiir thnl. polllioiior w/ui 111 on
inch d;tjB, huiiyl) niicontrovertcd,
ivnn cli'ftily hcnisny, nml tin! lienilug
linnev's testimony iih ireillhle. My-
imrakl v. ltnvo, 1979, 72 Al).2d 741,.
421 N.Y.32d 25).

Bvliloico, iitc)itil(hr evlilenco of nh-
uoriunliy high ftli/cmn inti: of lcudi-
crs nn the dsyH lo ipicstlon, siiHIftined
fimlIOK 1Iml olrlke of tonehera hnd In
furl inken pince, Ihns atitliorlr.Ing de-
ductions from llielr unloiicn Ihercfor.
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Amlrcm-ci v. Klnafor, W<5, 51 AD.21 on Puhllc Kniploynuuit Itchdions
NY.H2d 1H. lInnrit In n prnrcedli.g iigninM nn em-

Kviilcjw.; mpjlred conclusion Mint
nehvilics nt striking mipiiilngth  of
Wentduller Comity Department ot
Public JVclfnri: were designed to nml
(Ini Interfere with Iln; function of lhe
Department.  U'e.shheslcr County v.
Arli.rn.it,, 1015/, 51 Mtv.2.1 (512 279
MY.S71 nn.

HI. EMPLOYEE ORGANIZATION

VIOLATIONS
Gidriffetai-ni  INJtX
OrneiAlly 61

Dol«rmliialloi> «f public ciuploymonl
relation] hoard Id

Duct ehtckoff privileges, forfelluru
9f 6?7

JurliJlctlon ol puhltc employment re-
lation! board 67

NMfication to employee or9.nlj.nHon

ProwocAllop hy public employ«r 65
Wildcat Mrlkor 6G

61. Gonorally

Mowing hy flftwid ieneher organl-
violhiiis, nhtell bail isa'it charged Ly
Ilie piihlle employee relation*! lionril
willi engaging lu nn illegal strike,
.mil which lu Hint piucccding hnd
raised iifflmmllvo defcnr>c limt pub-
lie -miiiph.yer h.i.I refusal to negotiate
in good faith. wns insnffhte.it to .m-
title them to injunction prohibiting
the hiivnl from eniiil.ielli.it f.irllier
proceedings during pemleiiey of erlui-
liml eontc.iipl proceedings against
rorinin  wlll.cssCH, whose testimony
was allegedly csncnthii lo Ibi-Ir nf-
flrn.ntive defense, on ground Hint
compelling then, to participate in nil-
"iiiinliitrnllve proceeding with willies*;-
n* who tvotilil allegedly Invoke their
privilege against tudf-im-rhuhiatlo))
'would operate ns n ileninl of due pro
ccKsngahisl (hem. fIn.l'oii 'lItnelierw
Asr.'n v. ilolsby, 1972, 30 A.D.2d 1012,
au N.Y.a,2«l 577.

Uclcradi.atlon of clilcf executive
officer of employer of teachers that
tenrhera ili.l not ei.gng.r hi n strike
wns nn n.Imlinintratlve decision, with-
out n hearing, nml tvns nut binding

ployee organization. Jh.ffnln Tench-
ei:i* Federal Inn, Ine. v. lirlthy, )I)Jh,
75 Al1121 ftlS. 31(1 N.Y 82) 125

Where specifications ngahul imco
vliilion of civil service eiiiptnyvcn
stated charges .tintlug lo strike of
public employee.., no jwn.lity could Is!
Imposed  willlioiit ptimf of .virlkc.
Civil .Service Ihip. Ahslii v. iklsby,
Ur7n, 33 A1121 33:), 303 N.Y.R2.1 223.

Where  dLirlpliniiry  proceedings
..gain'd imllvlilt.nl employees allcgr-d-
Lr vhihith./: pvnhiIMlhw ot (his no.'
tlon ..gainst sirlhe were determined
lu tl.elc fnv.ir, nieineliitlon of civil
celvice cniplnjecu cool.l not c.p.linldy
lie puul..hed for alleged violation nf
such prohibition. hi.

G2 Jurisdiction ol public employ-
ment relation* hoard

Tenelieiu (Y.h-irUioit ivns not denied
e.pinl prule.tion Ly being m.lLjecl lo
IVillc Kmployn.r.d itelntinna llonnl
wllli authority hi HMspend feilem-
Iton'n rlttiit. to Imve membership dilcn
d.-dnclcd from nn'inliors' paychecks nn
pri.nlly for vlolutlog b..n ou nlrlkcs
while olher pul.llc employers within
lhe elly mayor's office were Alihji-ct
lo checkoff forfeiture only I.pon Judl-
ulnl  finding oT irimhuil rsmtcmpt
where sepi.ni.'c proee.liuvn boro rn-
(ionnl relitlinn to ti'gHInmlc vlille In-
leresl In fush'rinp h.ir.iiiu.lou* Inhor
ret:,tions between public employera
nml employers uml In prol.cith.g pub-
lie. hy assuring imlintoryilptcd govern-
nirut t-iior.itiu.is nnd whcro lcglvbi-
line simply recognized parHcul.irl7.ed
needs n( city by ereiiting different
ineelmidmns for lorfeltu.o. HI.Rither
v. ltelshy, CAN.Y.1I5H2. 1515 K2.1 31

mlurisillrtlonnl diapnlc 111 not exist
Imtwi’L). the Slide f.nlwr itehillons
thntr.i nml [lio I’uldle Kmploymonl
Itehdhins Hoard, In lictinu fnr iudK-
mem declarli.g the rights of nnhm
nnd Its ))Kmix-r employcen with nt-
sl lo employer's .led.idlug two
dnys' pay for one dny strike, u>ml In
picvhnle il.e Piddle Kn.ployinei.l lie-
In(loii3 Hoard from eimdudiug proce-
dures ngnh.st lhe union nml Its mem-
bers lu determine whether there was
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n strike un.l, il rn, whether the nn-
lon's right to dues check-off hy Ihe
employer should he forfeited to nny
evict, )/>cnl 030, Am. Federal Inn of
Wiafe. Coiudy nml .lInuleipul Ump.,
API- IH(i v. Mile (I..mty YVater An-
limriLy. 11112 33 A.t).2d -IH7. 330 N.Y.
S21 124,

I’nhlle Kiiiptnyline.it Itelntions
linai.l ban no renpnasibllify with re-
spurt to violation., of (Ids la'etlmi hy
imih Lliiul piildle employees, l.ut It In
Al /el lo LLVIK.i>e peoeeedh.gs uii
IIn own million to iMnmhio ivhelher
on employee o.g.ii I/.nlimi linn vloliil-
ed IhlLi ueetlon. llulfnto Tenchem’
i'ederatluih Ini', r. llelshy, I37P, 35
A.D.2.13lh, 310 N.Y.H.if(l 126.

Gl.  Hollflc.rllon lo employee organl-
jallon

Due iiroei-ss did not rc.pllre jn-rsnn-
si lervikC 01. emplnye.e o.i’iu.lsatlon
of rliaigea ruining out of rdlegrd vlo-
Intlill of pi.Llie eii.pliye.”" > strike
Jaw, 1l.id where Ilda sectimr did not
expressly i.inndnlo mith servit'e Pul.-
lie Ki.iploymenl ttrf-itl.ms Honnl had
iti.plleil power tn adopt rule authoriz-
ing xcivl.e hy mall. lInlfah. Teach-
e.n” Kcslcralum, inc. r. (feishy, 1010,
35 Al)2d MS, 311} N.Y.Rgd 125.

Scope of p.iuislimcl or laniolty

p.occ.sling  Infm*  nilmbdstrnllvi:
board in limlieil lo ehiuy/'S und um”-
fieatii.nn ;<s served upon nllegt.l

wl ipgiloer p.ior hb> hnoring. tjlvll
Me.vice Jimp. Ass'n. v. llelsliy, 11570
33 A.0ld 3> 31IS N.Y,S.2d 223.

Gl.  Dctorinlnallon ol piddle empfoy-
n.nnl icinllons boo.d

Substantia) evidence supported de-
termination of Public Kmploynicnt
Helallo.i-. Hoard llu.t police ufflcer’s
ul.ioil violated this n.'cllun Ly h.slt-
gnling, encouraging, or condoning
two si likes L.y policemrn. Police Hr-
nov, Ass'n nf t'lly of Yiudiera, Inc. v.
New York .Shih" Public Kmpliiynienl
ItehtlhiilH Jhl, KWh. rl N.Y.2.1 770.
-I2 N.Y.S.btl G)5, 112 N.K2.1 3H2.

merit ltclathma Hoar.) thnt i.i.lou en-
gngCil hi .1 sU'ike during n vimelflc.|
time perluil was not hr aecur.l with
(he evidence. I<ocr.l 252, Tiansporl
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Noiu (>
Whnrl.orii I/iiion ol Altterlcn, API--
(111) v. New Yorl. Stnle I'nhlle Km-
ptoyment llelnlhmi. lid., H.32 M) A
15.2.1001, 153 N.Y tt.lid 17.

Spei.-ulidlon hy the Piildle Kmplo.v-
mimt Itelalinns lhmul that nnhm
could have ilr.ne 1imit to end puhllc
transit rtrlitc In lens than Il.e dny
nml 1t Imif of Its duralloi). viewed In
mmtcxt nf whole Itearlr.R reemd, did
not lire lo tccri of "wuli.ilaidlill evl-
dmre" lo Ruppnrt I';, dclermlualh.u
Ilal. uiiliu  vomhnicd (lie lllegnl
si.lke. Ami.lcmnnlc.l Tiaunll Hi.lon,
Division 11312 v. NeiviiAn, 1130, «*
AD.2.1 105,4:0 N.Y.IL\vd 2152

Kvldndv llu.t tem'l.pm' milun hnd
voted to strike on specified dale If
*In demands were not fully nirl and
llial alillic followed cm appointed day
when Imaid ot cihirnll.m fallrd lu
accslc >0 .lL.inn's demands imsinintd
iletcrmhmlhm Hint (drll.e threal stud
ntrlke had hern pmpiviely nUIl/-r.l mi
ni‘gollull.ig weapulL-i hy 1L.1l01. la vlo
liitlnn ol (Lhi nrtirlu nnd were md
(iieelpKalnl hy nets of ihe lionrd.
Y.mlreri. Kedi'ratii.n of 'I'Vmhcru, t.'r-
c:(I Mill), Ant. Federation ol Tearlieis,
AFI--O10 v. Melr.liv, 1014, 15 A.D.Zd
132, 157 N Y.3 2d 111

ilcco.d o1l (evlew ot public einpli.y-

Unit nssocInUnu nf civil service em-
ployees lI>d viohilerl  pruvishm
against slrlkn failed in esiahll.VVh par-
liclpiltion Ly offlehil-i of ns'IH'Inlioii,
either In Inlllaling nr euiuloidug nh-
uenti'ekm. LIvll Metvice Kmji. Asn'n.
v. Itelshy, 1070, 33 AD21 339. 3W
N.Y.itid 223.

65. Provocation by public oniployor

New York Piddle Kmidoyiuenl He-
lullii.is llnnid mny n»l impose any
forfeiture of dues eh-rknlf on an cm-
pli.jee ni'gnnl/.nlhm when evl.rule
e.nph'jer prnvneatinn enno.-H 11 no
ion siwielh.msl lllegal idrllte. Rhank-
er v. llelshy, D.C.N.V.PKI, 515 K
Rupp. 871.

Alllinugl. eily failed lo il...he -»>
atimlire offers uf selllen.cill until
till- elercdll. Lmir nf iieRCtlLIhnis
will, firemen's coll.slive hargnhdng
iigoils, provoenllon wan not yo e.t-
trcme ns lo wnrrxuf it strike In view
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of (lie ilUiutlroiiR Impact rdilko wmilil
have on the well licing of lhe pisxdi«
tlon of llio city. City of Now York
v. Villlni, 1’175, 1Y) AD.'Al ATI, .TM
N.Y.H.2/1 077.

. WIlldcal strikes

lidillo  Kmplnymnnl ItclatlOPn
llonnl will out penalise piddle trt
plrn.ee nigaiihnlioii If tin mrmhcui
Jirtve nthgvit a "wildcat” «tilke, luf-
fain 'Pentl:"ia [IViliiralimi, Ine. w.
%Ielslty, IMJJCY.19fU, SIfl N.Nitpp.
15.

67. fortvllurc ol dots checkoff priv-
lictfoa

Knr niiiihluliuiinllin i/ jumivh/iMm
(nr /nr/rillin' uf ihim rliirllii/ /nir-
Itr/ici, ri'r niiiiiiliillnni - mult)’ Mole
limnin® 3, Mtpm.

Union pi-i'sidon!, liy voMng nppnsi-
tion to Innilini: nrtillii»*Inn provlsloni
of N.-w YoiV mrllitstnce selling fmth
procedure/. foe cnfnrrcnn.nl of this
HriMe. Mnot ic.milling In nn Milonil-
nienf which prci-huled hoard nf cdn
cnlinn from fleeting rnici.igv under
llie city nlfleC ol collectlie bargain-
ing nml hp.lead ivipilicd Il In remniu
unbjri't In llie stale Piddle Kuipluy-
menl ItelntInns Itnnnl, iliil not estop
leachem’ niiini) frnm challenging. nn
cijn;<! proleclion gnnmiN, llie rltfler-
puce* I'Ctivern .'itnlc tionril nml elt>
liniiri) pirnr-duics WIIli HSpCA In lor-
fellore of dues elnal.uff privileges
foe nninn wliieh engages in an lllegal
slriliv.  Hlianl.cf v. lichdiy, ILI'N.Y.
IWLr.If. h'.Knpp. fflt.

f.nenl hoards erenlcil liy pulhe cm-
litn.ver tn enforce lliis ailMi: In llielr
jitiwrlicthin nre free In tievise llielr
own "suliMtniittally Puuivflteiil" prurv-
times (nr rcvocalinn nf Out* elieclinff
privilege fnr a niilril) wliieli engages
in an illegal otrltie, 10.

Kinlulory si-hemi' for punishing II-
legal piddle employee strikes. liy rev.
oralinn nf emiilnyee nrgniil/.allon'a
tinett rlieeknff privilege, lines nut vin-
lale cipial protection elnii.se In apply-
ing in’imintnvy st.-mdmd fnr impniiing
penally umler Jurisdiction of I'nldle
Kmpteyment  lii-lalinn.s  Hoard nml
imtnibsKc slamlirO mnler Jurlsd)™-

don nf Inrnl  pnlilir  cmphtyinciil
hoards nr New Ymk (illy office of
colfeelivc liaigalning. alms', nelieinr la
rnlif.nnlly tel.ileil In farthering h gill-
innle elute Interest in hnrrntniloiis
pnlille ialior lelnlliinn :nul llielr local
isililml. ~ Mnlfalu Toaeln ni  KrOcin-
lion, inr. V. Kelaliy, n.c.N.Y.UWI, niti

K.Hnpp. sir.

Sims' 100 iieetinn which giants
Public Kniphi.vineiil lelalinli‘i lInaril
leiwer tn liiijhoc linen chreknff forfei-
ture is nut listen mtmng secltnna nf
thlii iiilielt! 1lml. remain ap|Olral>(e In
pnlille  einplnyeia iciitinft ~ mini.
I'KIll'o, anrh Inenl humda me free tn
elevin*. llielr own "iniili.Iniilially (spile-
alent" procedures In revoke O«es
Checkoff privilege, ftit.

Pnlitie rn.plInjci Illmt hillidles COM
letup) pioiecillng In Jmixdirtl.m nl
(oral pnlille c-iiiphivmrnl. hoanl may
ivtpiext (mill In Impnw fvrlelinte nf
lilies rheelinff pilvilegi: in lieu of Ini-
tiating  iilmliii.siritl,fve proceedings.
;ml rimrl may impure Iliml penally
in mhltit.in In levying a fine. It).

I’nhlic l'iiiipInynienl llelaliims
lInaril ilhl not almsc Us OlactS'iuii in
Imposing nn mitmi a forfeiture nf
QiiCH elieelioff privileges fnr period nf
thro: mootlet hi'camw nf public cnl-
pliiyeeg’ strike, In light of union's
willful ilefianro nf Ilda Ms-llnn, im-
pael of >tiike nu health, safety ami
wolfsiv nf rniuiminity, fSiianeo.s of
linn nf pltlilfc employer. Dulclicvt
Cniiiily Kllip. thill, Uulchess I'ouuie
t.'Impier, Civil scrviw Mmp. Am'n,
Ine. v. lleJahy. 11178 H! A.l>.ilil IOSft.
PKF N.Y.S.20 MM

Umler llih; ."e.tion lhere la ioi limit
mn aiimiinl ihe cuiplnyep nniixi may
he fineO mill 1'iere is no limit nil pe-
raul timl the union may he ileprivni
of Ils "lines check-off'; since Uie
lepthlaluic nppmcenlly fomnl thnt fis-
cal cnii.siipinU were approprlale In
jiiminli - nninn trilit-sgieKHluiia, llie
form, whether flneu or ilmnnip's. Is
not a controlling OlHtllicllun.  Casn
v. District Council .17, Am. t'eUcrnllon
nl State, County nml Muiilrtpnl Kmp.,
AI'C-CIO. 107.7! X1 A.D.20 If.0, Wit
N.Y.82(1 177.
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Art.lt FAIR EMPLOYMENT ACT
Mole 2

8§ 211.  Applii'allort for injunctive tvlicf

Notvvilluitnnding tlio provisiomt of section eight hundred seven
of the labor law, where it appears that public employee,s or an
employee organization threaten or are about to do, or are doing,
an act in violation of section two hundred ten of Ilii.l article, the
chief execiilivi- officer of Uie government involved shall (a)
forthwith notify the chief legal officer of the government in-
volved, and (b) provide such chief legal officer with such facili-
ties, assistance and data ns will enable the chief legal officer lo
car y out his duties under this section, and, notwithstanding the
failure or refusal of the chief executive officer lo net as afore-
said, the chief legal officer of the government involved shall
forthwith apply to Che supreme court ‘for an injunction against
such violation, ffan order of tho courtenjoining or restraining
such violation does not receive compliance, such chief legal offi-
cer shall forthwith apply to Ihe supreme court to punish such vi-
olation mulct' section seven hundred fifty of tho judiciary law.

Added L.JOG7, c. 7D2, $

Ilhhvir-jl Note

Effective (lain. Sccltnu \ ol I,
10117, v' SW. provided Unit thin -icC
lien wiiMi-ifeellve Sept. j, 1007.

Mbmry References
Labor Ucliillmm >>=71 e tiug. 0.7.11. l/ihor lleldtlrm.i J 781 cl em;.

Motes of Decisions

Generally S
Uurden of 'proof, conleinplproceed-  linn lie ninde hy lhe chief logoi «ffl*
I»i]li 9 let nf the gm'ermiirntnl agency In-

Chlof leij.il officer 4 volverl to punish employees for crlinl-

Couslrucllon 1 n.l runteirilit is Inamlalnry nml gov-
Conloiapl procrcdinys I'lnmyiitul ar.ency Involved may nct-
Genorally 3 flier deride whether lo so apply nor
Durden oi proof 9 does nflcncy have niitlioril.v lo oiler.
Jury trial 10 modify, Ignore or forgive any dvler-
I'unhhmont 11 niinatimi mndo by trial eovul wllh re-

Jury Irlrl, conlempl procoedingt 1D sped. 1o such apjitlenllon. Hoard of
Law governing 2 Kd. of Cil)' of New York v. Shnnkecr,
Pre'linlnary Injunction 7 PK17, 51 Misc.2d 1)11, 288 N.Y.S.2d
Proper parlies 5 HIH

Punishment, contempt  pvoceetlinrpi )
Law governing

County's application for Injunctive
relief ngnimit strike uf . employed™ !"
. -wns governed hy this'necllon rntlicr ;
than by lhe lalior ILnw J 807. .Or-
. Conslructlon nngn County v. Civil Xervhe Kmp.
Tlilu seclloii direcling limtwhen AiAim, Inc., 11)70. 01 A.D.2d 1031, 781 «
pilblie cnipluycee strlhu  nna]ili)len- N.Y.8.2J 31,1.. ;

Tomporary roslralnlny order 6
Title to funds paid Inlocourt 12
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Recent calls for educational reform have sometimes presupposed that the
spread of collective bargaining among teachers has contributed to the malaise in
America’s public schools. Binding arbitration, in particular, has been criticized as
producing inflationary wage settlements and undermining the managerial
discretion of local school boards. Critics such as Professors Wellington and
Winter, however, have often aoplied to teachers’ unions a general theory of the
inordinate political power of public employee unions which fails to consider both
the American tradition of local control of public schools and the growing body of
empirical research into school labor relations. The authors draw on such research
and introduce findings from their own study of Connecticut's public schools to
refute the charge that collective bargaining has shifted the balance in school labor
relations in favor of unionized teachers. While binding arbitration may be
correlated with a wage effect mildly favorable to teachers, arbitration is an
essentially conservative process closely following established salary trends.
Moreover, arbitration has failed to have any significant effect on school
governance or educational policy.
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"[U]ntil we pay teachers at least as well as the middle echelon of
executives we cannot expect the profession to attract its full share ol the
available range of talents. Salaries must be raised immediately and
substantially. Almost as important as the level of pay is the fact that
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