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TAULIi 1

Siuto

Alabama

Alaska

California

Connecticut

Delawaro

dintu
Lovnl of Regulation

Stalo; Statu Pilotago
Commission, Throo
mombors: official ol
steamship company, acllvu
bar pilot, profuss'onal or
businessman licensed by
ctatu.

Statu; Board of Mar.no
Pilots. Sovon ntoinbors: 2
pilots, 2 Industry, 2
gonoral public, 1
oommisslonor ol comntorco
or doslgnoo.

Stalo; Board of Pilot
Commissioners. Seven
rnombors; 2 pilots, 2
Industry rops, 3 public

State; Commissioner of
Transportation licenses

State; Boa.d of Pilot
Commissioners; 5 mem-
bers—3 pilots, 1 Industry,
1 public

ISlulutory Provisions rioouluiinu Piloting

Limits on number of
pilots

yes; ‘at no time shall there
exist more pilots than are
reasonabg necessary to
uxiot the demands or
requirements ol
commerce.'

Number ol pilots lull to
discretion ot Commission
(<}33-4.30)

no

yos; "Tho board shall
appoint and license the
number ol pilots which 13
sulliclont to carry out the
Rlurposes ol this division'.
umber Uotorminod by
hoard
(81170.1)

uncertain; "commissioner
shall licenso a3 many
residents ol this stato and
any other stato as said
commissioner deems
necessary and finds
qualified to act as pilots',
(515-13)

es; statutory limitation
?42 first class, 10 total

Requirements for
license

first class Mural -license;
examined and corllllod to be
competent; written exam,
grndud by throe “f.ilr,
ImparlLil and comgetent
nautical mon'(533-4-3hb)

Bass examination reguired
y board; qualify undor
requlations adopted by
board

Board adoptod licensing
standards which 'shall bo
oqual to, or oxcood,
standards ler obtaining
federal endorsements and
whéch shaIIt c?ntform Iyvith
and support stato policy'
(311715

loderal liconso; twelve
round trips a3 pilot ol
rocord or 24 round trips as
observer

must serve apprenticeship;
examined by at least throe

or second, third and fourth mombors ol Board

class)

13a.

Training Duration
ol Llcenso
not

Apprenticeship—ona year;
montlonud

upprunticus must bo
selected and approved by
stale commission

no not
montlonud

board to adopt training
standards and training
orograrn; altor program
adoptod, shall not Issue
licenso to anyone not
completing pro?ram.
Training conducted and
supervised by a pilot
evaluation committee ol
livo active pilots each
havm? at least ton year's
uxporlunco In local waters.
Trainingb program to ho
funded by loos received
undor statute.

no; rolroshor passages
must be made before
Inactive license can ho
ronewod.

0no year

one yoar

4-year apprenticeship; one year

number of apprentices
omployod at any one time
under control and within
discretion of Board.

Rusldancy
Require-
ment

yes

TO

TO

TO

TO



Florida

Goorgla

Hawaii

Louisiana

Malno

Maryland

Stato; Board ol Pilot
Commissioners; ton
mombors; 5 pilots.. 2

Industry, 3 gortoral dllzona

local ports

Stalo; dlructor ol tho
dupartmont of commorco
and consumor allalrs
llcansos

local ports

(Governor actually
appoints pilots but on
rocommondatlon ol local
Board ol Examiners)

Stato; Maine Stato Pilotago
Commission.

5 members:

3 pilots, 1 Industry, 1
eneral public with marina
adtground

State; Board of Pilots. 9
members—1 department
head, 1 president ol pilots’
association, 3 pilots, 2
ndustry, 2 consumers

yos; 'tho tr ard shall
determine tho numbor ol
pilots basod on tho supply
and domand lor piloting
sorvicos and tho public
Intorost In maintaining
olliclont and salo pllo"ng
sorvicos.' §310 "ii
Board duierrlnos numbor
lor oach port. Whan
vacancies occur In tho
numbor ol roqulrod pilots,

oxaminoos aro appointod on
tho basis o! highost scoro on

wrltton oxam.

yos; statutory limits at
oach poit

no

uncloar; 'Whonovor thore
oxlsts a nocosslty for
more...pilots, tho board ol
oxamlnors shall hold
examinations lor all
applicants who have

refistered with thorn' (R.S.
34-945

yos; Commission shall

solod only such numbor of

pilots as would bo
nocossary IOP permit
odoquato pilotage In thnso
wators.' 838.90 (H)

yos. Indirectly by
controlling number ol

apprentices; ‘from the list

of qualified applicants, the
Board may choose and
appoint the number ol
apprentice pilots that the
hoard considers nocossarY
to protect the commorclal
Interests ot the State.’
§11.305

stato pilot must sorvo two
yoars as doputy pilot;
doputy pilot must have had
marltimo oxporlonco
satlsladory to tho board
(dotallod In sta.uto);
iodoral lIrsl-class
unlimltod llconso; wrllton
oxaminatlon lor Loth pilots
and dopuly pilots. Pilots

llconsod or certified lor and

agpolntod to spodllic ports
(St

ato pilots aro 'llconsod’;

doputy pilots aro
‘certblod")

dotormInotl by local poit
commissioners
standards dovolopod by
diroctor

examination dovolopod by
local Board n| Examiners;
‘sloamshlp pilots’ must
have lodoral lirst class
licenso

statute citB3 only lodoral
first class endorsement;
however, commission has
authority to ‘ostab™h and

datormino tho qualifications
ol any porson applying lor a

pilot’s license and conduct
examinations.' 88.90 (C)
apprenticeship to get
limited license; have
limited license and provide
pilotage lor 3 years lor
other licenses.

13b.

licensed pilots In oach por*

"shall submit to tho Board
lor hs approval a doputy
pilot training program o|
not loss than 2-years
duration." §310.075
Training _pro?ram Includes
progressive [ncreases In
size and tonnago ol boats

handlod and commonls ol tho

pilot In diargo on oach
training journoy.

must hava completed an
approved apprenticeship
program

apprenticeship

hold liconsoa
's0 long ns
they possos
the qual-
ifications sot
out In [thoc}
chapter an
remain in
actlvo

sorvn In
tiro ports lor
which they
are i
appointed.'
f.ggo.081
not
mentioned
all licenses
oxplro on
Juno 30 ol
oven
rumborud
years

not
montionod

5 years

2 yoars

no

must bo voter
of tho state

yos



Massachusetts

Mississippi

Now Jorsoy

Now York

North Carolina

local harbor districts

local port commissions

Stalo; Comml3slonorn ol
Pllotago; six mombors
'soloctod from among such
porsons as have boon
oflicors In our naval,
rovonuo or merchant
sorvlco, or such as lava
boon commandors ot vossols
ongagod In our coasting
trado (812:8-1)

City ol Now York; Board ol
Commissioners ol Pilots;
six mombors, 3 oloctod by
mombors ol NY Stato
Chamber of Commerce and
Industry, 2 elected by
prasldonts and vice
Presldonts ol Maino
nsurance companies, 1
from among members or
stall ol tho Albany port
district commission

local commissions

no

yos; "duty ol the .
commissioners to appoint...
a 3ulliclon! numbor ol
pilots...nocossary lor tho
protection ol tho hatbcr and
tho advancomont of public
shinolnrj' 859-1-7

not montlonud. Vossols
salllng [rom any US port
hound In or ovor har ol
Sandy Hook must request

a pilot In writing Irom
commission; commission
assi%ns pilots In rotation.
(§12:8-8)

ros; commissioners 'shall
icense for such terms as
thoy may think propor, as
many pilots as they deem
nocossary to pilot ships to
and Irom the port ol New
York." (Art 6, Soc 90.
same provision lor Hudson
River and Long Island Sound
pilots.

yos; commissioners shall
govern tho number ol pilots
nocessary to maintain an
olliclent pilotage service,
but at no time shall the
numbor ol acilve pilots
exceed a statutory limit lor
each port, (exclusive ol
docking masters) Relers to
holders ol lull licenses.
Limited licenses may he
Issued In excess ol
statutory number.

determined by local district
commissioners
qualifications passed on

by port commissioners

examination by
commissioners In prosonco
ol ono or more branch
pilots ol the stalo;
qualllications and local
knowledge

examination 'in presence
ol one or moro pilots
llconsod lor tho waters
regarding which such
applicant socks to ho
oxamlIned."; shall bo
examined In particular on
local knowledge.

(Art 6, Soc 92),

may examine such persons
as hold a lodoral pilot's
license. Exam Includes but
not limitod to personal
Interview belore
commission, contact ol
personal references and
physical exam by licensed

physician.

13c.

no not
mnntionod

no oppolntod
for 4 years

not

Deputy pilot; 4-yoar .
montionod

apprenticeship;
examination b
commlsslonor3.

Full branch pilot: 2 yoars
of doputy pilot and
examination by
commissioners

not

Sandy Hook pilots must _
mentionod

complete 4-Yoar
approntlcoship ; 'Unltod
Now York Sandy Hook
Bonovolent Assoc...shall
have solo control over all
apprentices and be changed
with tho responsibility to
Instruct such apprentices
In Iholr dutles...no other
apprenticeship will bo
accepted by the
g%r?missioners' (Art 6 Soc

Commission may appoint
apprentices when doomed
nocessary lor tho bost
Interosts ol the state.
Apprentices serve lbor a
minimum ol one year but no
longer than 3 years In
order to be ellgiblo for
limited license.
‘Commission shall adopt
rules and regulations to
monitor the progress ol
apprentices on a regular
basis to assure Die
Erogressive deveIQFment ol
nowledge and skil
nocessary' (876A-7)

ono year

no

no

‘a liconso shall
ho donlod any to
an?/ person
holding any
liconso or
authority Irom
or undor tho
authority ol tho
laws ol any
other state.'
Art. 6, Soc,
90)

no



Oregon

Pennsylvania

Rhodo Island

South Carolina

Texas

Stato; Oregon Board ol
Maritime Pilots; nine
mombors: 3 gonoral public
3 pilots (ropresontino
dlllurunt pilotage areas), 3
Irom Industry.

Stato; Board ol
Commissioners ol
Navigation

Stato; Stato Pilotage
Commission; 4 mombors,
1 licensed pilot, 2 state
administrators

local port commissions

7 Independent boards; pilot
members prohibited by
statuto; 7-member board
[n Houston, 5 on most other
boards

Foa; Board to 'regulate ond
imit tho numbor of pliota
to bo liconsod...to tho
numbor lound by tho board
to be tuqulrod to rundor
olliclunt and competent
pilotage sorvice.*

(8§766.1 15)

yos; *no person shall
rocolvo a liconso os a first
class pilot till tho numbor
ol first class pilots ho
reduced to loss than 42, and
that tho whole numbor ol
first class pilots shall not
oxceod 42.

(55 P.S. 841)

no

yos; numbor .olJJiIots lor
each port limited by statute

yes; governor shall not
appoint more than 4 or
loss than 2 lor Matagorda;
tho Board In Houston
appoints the numbor ol
pilots necessary to provide
adequate services

satisfactory performance
on written oxaminsilons
proscribed by board
togolhor with practical
knowlodgo; rlvor pilots
must have 6 months
continuous survice piloting
oceangoing vossols over
subloct wators.
examination by not loss
than throe pilots ol tho
lIrst class callod by *ho
Board

possos master’s liconso of
unlimited tonna?e Issuod by
US authority, llrst class
lodoral ondorsomont lor
appropriate soctlon ol slate
waters, stato pilot s liconso
lor wators ol Block Island
Sound, comploto training In
dutlos as pilot ‘ovor tho
routo under supervision 0|
tho board ol stato licensed
pilots appointed by tho
commission lor this
purpose.” (846-9-7)
examined by local board of
examiners to consist ol
*threo nautical men.’ ono ol
whom 1s liconsod lor tho
ort In quostlon.

atisfactory complollon of
apprentlcesmF and
recommondallon b){ a
majority ol pilots Tlconsod
to the port; oral and
written examination ol
general and local knowledge.
be atleast25anda US.
dtlzen; have a federal pilot
license lor area In which
applying; be In good monlal
end physical hoalth

13d.

X one year

4-yoar approntlcoshlp lor
fourlh class license. Must
havo fourth class license to
obtain otnor classes;
apprentices must mako at
loast 48 trlp3 por year up
or down tho Delaware

ono yoar

s00 prior lor training 5 yoars
roqulromont lor original
liconso. Commission has
authority to ’appoint a
special board ol state
licensed pilots to supervise
tho training and
Instructions ol thoso
persons seeking eligibility
to apply lor a pilot's
license." (846-9-7)

3-yoar approntlicoshlp; not
apprentices must be a mentioned
graduate ol an accredited 4-

year collogo or hold an

unlimited Third Mato's

Ucenso.

approntlcoshllp undor not
supervision ol ono ol the  mentioned
Independent pilots'

associations

no

no

no

no

no



Virginia

Washington

Stalo Board lor Brandi
Pilots; nino mombors
nf)polntod by Circuit Courts
ol port cllloa. Only -1 pilots
may bo nppolntod.

Stato; Board ol Pllotagu
Comrnlsslonors; 7
mombors: 1 assistant
socrotary ot dopartmont ol
transportation, 2 liconsod
pilots, 2 Industry, 2
Ioarsons with broad
ntoidsts In marllirno
Industry.

no

no

applicants must submit a
corlliicato Irom tho circuit
court of thulr county/city
slating that tho applicant Is
ol good moral diarador and
a rosldont ol tho Common-
" oallh; comploto
approntlcoshlp; pass
writlon and oral oxum
adrnlnlstorod by Examining
Commlttoo ol Board; lodoral
liconso roqulrod lor lull
branch pilot liconso.

hold US %ovt liconso as
mastor o Irolght and
towing vossol3 and first
dass lodoral endorsement
lor appropriato pllotago
districts; pass wrilton and
oral examinations dovolopod
by board; cornplolo
familiarization trips.

13e.

2-yuar approntlcoshlp (or
Limllod Branch Pilot
liconso; 5-yoar
approntlcosItIF lor lull
brand) pilot llcunso,

Board shall'ostablish
additional tramm%
requirements, Including a
progr.tm ol continuing
education, dovolopod allor
consultation with pilot
organizations.*
§88.16.035.)

‘Tho board may proscribo
vossol simulator training
lor a pilot applicant [or
lor tho lirsl throe yoars as
pilot] as It dooms
appropriato, taking Into
consldoratlon tha economic
cost ol sudi training, to
onhanco that porson'3
ability to perform pilotage
duties.* F§80.16. 90)

"Evury pilot
who holds a
liconso as a
branch pilot
shall
approar
bﬁﬂ)ro tho
Board every
twelve
months, and,
Il tho Boatd
dooms him
qualified, It
shall renew
hb license.*
854.1-905
live yoars

yus; circuit
court ol
resident county
or city must
curllly

yos. rosldont ol
tho state of
Washington at
the time ol
agpointment"
80.16.

090)



SummarY: Although Alaska's statute on marine pilotage is
considorably shorter than most other maritime states, it does
address many common concerns. It has, for example, placed state
pilotage under the direction of a statewide board, composed of hoth
industry and public membership—a practice common to most states.
Alaska's statute speaks to licensing and discipline of pilots, two
major issues in professional certification and control.  With respect
to discipline, Alaska's statute is among the most comprehensive in
the country, giving the Board a wide range of options not only to
discipline but to improve the performance of pilots who have
experienced difficulties.

There are, however, weaknesses and gaps in current statute. As
mentioned above, Alaska law generally sets out only basic duties and
responsibilities but delegates broad regulatory powers to its boards
ana commissions. In recent years, the Attorney General and others
have questioned the existing Act, maintaining that current Iangua?e
does not give the Board authority to set rates and establish specific
licensing requirements. As a result, the Board has not reviewed the
pilotage rate schedule for several years. More important, weak
authority to set specific licensing standards has resulted in the
charge that Alaska’'s marine pilot standards are the lowest among
the maritime states.

In addition to questionable Board authority to regulate marine
pilotage, the Act fails to mention several areas of growing concern.
In particular, it does not address pilot liability or pilot
associations. As outlined in the following section, these are areas
of increasing contention in Alaska.



4 CURRENT STATUS OF MARINE PILOTAGE IN ALASKA

Compared to the long history of maritime law and regulation in the
United States, Alaska's oversite of marine pilotage is quite recent,
dating only from 1970. However, in the 20-year period since the
passage of the first Marine Pilotage Act, state pilotage has
undergone tremendous changes.

In 1970, piloting in the state was provided by a handful of local
pilots operating in Southeast Alaska and organized in a ti%htly-knit
pilot association. The association assumed the responsibility for
maintaining standards amon% existing pilots and for training new
pilots as needed.  As Prudhoe Bay oil shipments began in South-
central Alaska, a new group of pilots emerged and organized in
response to an amendment to the Alaska statute requiring pilots on
all tankers.  Again, the association for this region assumed
continuing education and training responsibilities.

This system of virtually self-requlated pilotage appears to have
worked well until the explosion of cruise ship traffic in Southeast
and the emergence of the domestic bottomfish industry in the
Aleutian Chain. These two events occasioned a rapid increase in the
demand for pilot services and strained the capacity of existing npilot
grougs to train and absorb new members. As relatively large
numbers of pilots, often from out-of-state, entered the system the
profession turned to the State Maine Pilot Board to establish entry
standards and to exercise greater control over the industr%/.
However, Alaska's statute, while originally intended to give the
State Board flexibility—through broad regulatory powers—to deal
with changing situations, was unequal to the task.  The Department
of Law increasingly questioned Board authority under the statute to
develolo standards, set pilotage rates, and to exercise overall
control.

The erosion of the state board's ability to promulgate and enforce
regulations for the industry took place at a time when newer pilots
began to question the internal operations and politics of the
traditional pilot associations.  Impatient with what they perceived
to be "old boy networks", preserving the income and prestiﬁe of long-
term pilots, newerand younger pilots turned to the courts.
Successive Ieg?al challenges raised the specter of group and®
individual liability for actions taken in the course of training, 4
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discilolining, or dispatching of pilots and pilot trainees.  Self-
regulation of the profession through associations, which had served
the state well in the early years, could no longer be relied upon.

The growth in demand for pilot services brought about by the rapid
increase in shipping opened opportunities for disgruntled pilots to
break with existing associations and to operate independently or to
form new groups. For the first time in Alaska's marine pilotage
history, competition hetween pilots and pilot groups entered the
picture.  While competition does bring with it increased responsive-
ness to industry needs, it also raises the question of pilot
independence from shipowners. A basic tenant of state pilotage is
that the piiot is first and foremost concerned with ensuring safety
of life, proPerty, and the environment and secondarily with the
efficiency of trade. If unregulated competition between pilots is
allowed, some argue, the above priorities are reversed: pilots act in
the interests of shipowners first and only secondarily in the public
interest.

Marine pilotage in Alaska at the present time reflects these new
gepands and tensions, each of which is discussed in more detall
elow.

A.  Regional Characteristics

Alaska marine pilotage has rather significant regional
characteristics, based both on the unique geography of the state and
the general nature of shiﬂping in each of the regions. At present,
three distinct regions have formed, each with its own pilot
association or group. As shipping activity increases in other parts
of the state, additional regions may evolve.  The salient
characteristics of each existing region are described below.

1) Southeast Region—Southeastern Pilots Association (SEAPA)

The southeastern pilotage region extends from Ketchikan to Yakutat.
The SEAPA office, which dispatches pilots and bills shippers, is
located in Ketchikan. SEAPA does not have its own pilot boats;
commercial vessels are chartered to deliver pilots to ships at the
various pilot stations in the region. Approximatelz 80-20 percent of
the ships moved by SEAPA pilots are cruise ships, with the rest
being cargo ships. There are 21 members of SEAPA and 15-20>
contract pilots are employed by the association during peak summer



months.  Contract pilots can broken Into two categories, those
who ao not have an unlimited :cense (}and therefore do not qualify
for membership in the association), arid others who have not been
accepted into the association or are not interested in joining.

The Southeastern Pilots Association has experienced the most
internal problems of the three major groups of marine pilots
operating in the state. In the past few years the association has
been beset by numerous legal difficulties. A letter25 from SEAPA
attorney, C.L. Cloudy includes a list of the types of legal claims that
have been made against the association:

1 Assertions that because SEAPA IE)ermits use of ifs disPthh and in%om —,exgense
Roolmg Service br¥ nonmemhers, the non-member pilot s entit gd to membersnip and If
e IS denied, then antitrust emonopoly violations have occurred.

2 Assertions that SEAPA as an association has a reseponsibiIiA to arran%e for and
%ger%grtg membership to permit observer trips for license upgrade purposes by non-

3. Auntitrust claims that SEAPA has no right to drop a non-member from a dispatch
contract for navigational error, failure to report for assignment, or other causes.

4, Claims that SEAPA cannot ,IavvfuII)( limit its membership and to do so constitutes
some sort of antitrust and monopolistic act.

5. Claims that income shlftmg as_is practiced in mo?]t P|Iot associations is unlawful.
Currentlg Income shifting within SEAPA ‘occurs only wit esBect to_.nonmember pilots
af noted above, and year-round expenses are paid out of a summer income pool as an
alternative to Income “shifting.

6. Claims that because SEAPA accepted a non-member for dispatch, the Assogiatio
%gg” gegrﬁree mem ersh?p warrante hlcs pquah%matmns and can bg held rﬁa e ?or hljg

7. Claims that It is i_IIe?aI for SEAPA to "selectively” dispatch by matching
experience with the call for pilotage even though licensing may”be equal.

During the past two years there have been two lawsuits brought
against the association alleging that the association leadership
covered up or failed to discipline members accused of alcohol abuse
while on duty.26 This spring two dissident pilots signed a contract
with a cruise ship company to provide pilotage services directly,
without going through the association.

25A copy of M. Cloudy's letter is included in Attachment C. _
%gél\/éanne Pilot Group, Member Tangle Over Accusations,” Juneau Empire. May 24,
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There is little doubt that legal difficulties and internal squabbles
within SEAPA have created a good deal of paranoia and discontent
among a large segment of association and contract pilots in
Southeast. Some were reluctant to answer the survey questionnaire
bocauco they worried that their commonts could somehow become
known to the SEAPA leadership. Several expressed concern that they
could be forced out of work or labeled as troublemakers for their
views. A number of Southeast pilots made personal visits to the
Office of Management and Budget in Juneau to discuss their
concerns—frequently because they did not want their opinions to be
put into written form.  Several stories were told of heavy-handed
Intimidation tactics on the part of the SEAPA leadership to quell
dissent within the association. On the other hand, SEAPA officers
encouraged project staff to meet with dissident pilots and
incorporate their views into the study.

2% Southcentral Region—Southwest Alaska Pilots Association
(SWAPA)

SWAPA organized in 1975, primarily to service the petroleum
traffic out of Valdez.  Currently, petroleum trade accounts for
approximately 65 percent of association business.  Cruise ship
traffic has increased in recent years in the Prince William Sound,
area and now provides about 15 é)ercent of the total, with general
shipping accounting for the remainder.

The association has 17 full members, all of whom hold unlimited
licenses. In addition, there are six associate members, with limited
licenses, who are at various stages in the association's training
program. As associate members successfully complete training and
achieve unlimited licenses, they are elected to full membership.

The association handles centralized dispatch of pilots. A separate
company, owned by the association, operates pilot boats for the
area. Home office for the association is located in Homer. The
association stations a pilot boat with three or four pilots 24 hours a
day, year-round at Bligh Reef to service oil tankers.  All pilots
assigned to oil tanker traffic have completed a special training
course sponsored jointly by the association and the oil companies.

Until three years ago, SWAPA handled all pilot service from Prince’
William Sound to the west and north, including the Aleutian Chain. v
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With the establishment of Alaska Marine Pilots in Dutch Harbor,
SWAPA service in western Alaska has dropped off.  Currently, it
handles the larger ships operated by the American President Line and
will be responsible for providing pilots for the newly-declared
pilotage waters around the Kotzebue-Cominco Mine area. The
association is currently having difficulties with the shipping
company operating the ore ships out of Cominco, which has
petitioned to Board to gain exemption from compulsory npilotage
requirements.  State action may be needed to enforce company
compliance with state pilotage regulations.

The founder of AMP had been a member of SWAIPA before he broke
away and established his own agency to serve exclusively shipping
in the Aleutian region. SWAPA members have ex‘oressed concern that
AMP represents unfair competition with established associations.
They also believe that AMP, as a sole proprietorship rather than the
more traditional association, is far too dependent on ship's agents
and therefore is in danger of falling under company control.

3) Aleutians Region—Alaska Marine Pilots (AMP)

AMP is unique among pilot groups in the state. It is operated as a
sole proprietorship rather than an association of pilots. The sole
proprietor contracts with additional pilots. Income is distributed in
a manner similar to the associations, but contract pilots have no
legal voice in company management. However, as pointed out by AMP
contract pilots, the right to accept or reject contract terms serves
as a powerful constraint on arbitrary decisions by the proprietor.

The comEany provides centralized dispatch of pilots for areas west
of Kodiak. ~ Company business is associate ﬁ)rimarily with the
bottom fish industry. As mentioned above, AMP pilots do not service
the larger ships working in the area. Pilot boats are provided by a
separate company, which has no fiscal or legal connection with AMP.

The founder of AMP describes his organization as a response to a
market niche created by the expense and difficulty of servicing the
growmlq Aleutian Chain fishing trade from Homer. He estimates that
several millions of dollars have been saved in pilot travel costs by
gmv(ijn pilot dispatch to Dutch Harbor. AMP also stations a pilot in
and Point,



AMP currently consist of five senior pilots and two pilot trainees.
All the senior pilots have attended simulator training at Grenoble,
France. Four of the senior pilots hold limited licenses. In order to
upgrade their licenses to unlimited class, they must have experience
in moving vessels of larger tonnage and of docking and undocking
vessels under the supervision of a state licensed pilot. AMP
members have expressed concern that they can not get this
prerequisite experience because they are shut out by other pilot
groups from access to trips on appropriate-sized vessels.

B. Identified Problem Areas

Captain  Murphy, in his original letter, identified several pressing
concerns:  low entry level requirements, potential competition
among pilots, and the inability of the State Board to adopt and
enforce strong regulations governinP the profession. An additional
concern—that of individual and pilot association liability—surfaced
durinﬁ the course of this study. These problems are discussed at
length below.

L Entry Level Requirements

Alaska statute states that:

a person s entitled to a ljcense under this chapter if a person
1) Is of ?ood moral character
IS a citizen of the United, States
passes an examination %wen by the board; and

qualifies under the regulfations adopted by the board...27

By regulation, the Board has established a progressive system of
licenses based on increased tonnage. Limited licenses are issued in
two steps: Step 1 for vessels of not more than 20,000 gross tons
and Step 2 for vessels of not more than 40,000 gross tons. The
series culminates in an unlimited license, which allows the holder
to pilot ships of any gross tonnage, with the exception of very large
crude carrier (VLCC) class vessels. Pilots wishing topilot VLCC's

must obtain a special endorsement from the Board. TheBoard also
issues a channel pilot license for certain areas in the state,
primarily Southeast. A channel pilot has limited authority; s/he may
pilot vessels of 20,000 gross tons or less in main ship channels only

__________________ V

27AS 03.62.100
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and may perform dockings and undockings oan under the supervision
of a pilot with a limited or unlimited Alaska flicense.

Licenses of all classes are issued by geographic area. Currently,
state regulations recognize two regions—Southeastern and
Southwestern Alaska—although, as described above, pilotage in
Alaska has evolved distinct characteristics in three separate
regions.  Pilots may ooerate only in the geographic area for which
they are licensed; however, with the appropriate experience, pilots
may be licensed in both areas.

Applicants for all classes of licenses must hold valid Coast Guard
licenses both as a first-class pilot for vessels of anygross tons28
upon the waters for which the applicant seeks state licensing and as
a master of steam or motor "essels of 10,000 gross tons or greater.
Progression from initial licensing through unlimited licensing
requires actual experience in ship movements, usually dockings and
undockings, of ships of increasing size. The originalintent of the
regulation appears to have been that this experience would be
‘obtained in the area for which the applicant sought licensing.
However, recent interpretations of the statute and regulations by
the Attorney General's office has removed this geographical
limitation.  Therefore, applicants desiring to move from Step 1 to
Step 2 limited or to unlimited licensing in one geographic area may
obtain the necessary experience in ship movements anywhere in
Alaskan waters.

Applicants for initial licensing must pass a written and oral
examination covering international rules of the road, seamanship,
chart navigation, local knowledge of individual ?eographic areas, and
federal/state rules and regulations affecting pilotage. Examinations
are given at least once a year. In order to provide some flexibility
between exam periods, the Board may issue a temporary license to
applicants who meet all requirements except for the written/oral
exams. To obtain a temporary license, the applicant must pass a
written temporary license examination.  Temporary licenses are
valid until the results of the applicant's permanent license
examination are determined.

23A Iictense for "any gross tons" is an unlimited license, enabling the holder to work on v
ships of any size.
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Alaska's licensing procedure has bheen criticized on several counts.
First, statutory language states that "a person is entitled to a
license" if slhe meets the criteria outlined. In most other states,
licensing is a discretionary power of the Board or other licensing
authority rather than an individual right.  Critics of Alaska's
language believe that it has forced state attention (particularly in
the Attorney General's office) toward protection of individual rights
at the expense of industry-wide regulation and control. The result,
they contend, has been regulation by exception to such an extent that
licensing requirements have ceased to have any meaning.

A parallel and even greater perceived problem is that the licensing
re?ulr_ements themselves, even if they were enforceable, are not
sufficient to insure competency. Many survey respondents and
others contacted in the course of this study pointed out several
weaknesses. A strong concern was that Alaska does not require
enough sea-going experience prior to licensing.  Applicants for an
initial limited license must either have been a Ccast Guard licensed
master or Pllot on local waters for at least one year or execute a
minimum of 20 dockings and undockings under the supervision of a
state licensed pilot.  Channel license applicants must document "all
maritime experience in the waters for which he or she is
applying/29 Critics contend that hands-on experience gained at sea
is perhaps the most important pre-requisite to efficient pilotin?.
They believe that Alaska's requ”ments in this respect are woefully
inadequate.

A second concern regarding licensing deals with the vessel
movement requirements for the various steps of license.  Limited
licenses (Step 1) ma)( be granted with as few as 10 dockings and
undockings, it the applicant has experience as a Coast Guard licensed
master or pilot.  Upgrading to a Step 2 limited license requires
evidence of 20 vessel movements and five dockings/undockings. To
obtain the highest level of license—an unlimited license—the
applicant must complete an additional 20 vessel movements and five
additional dockings/undockings.

Critics of the system point to other states, which often require an
apprenticeship or a period as deputy pilot for two years or more,
during which time the apprentice/deputy engages in a combination of
classroom instruction, observation of master pilots, and completion

2912 AAC 56.050 (3)



of a variety of ship handling tasks under varying conditions and on
vessels of increasing size. Alaska's requirements, on the other hand,
can be met within a relatively short time period. Nothing in the
regulations would prohibit a peison from completing the required
number of dockings in one or two days, all with the same ship at the
same port. Indeed, there have been allegations that some applicants
have done precisely this. Nor do the regulations define what is
meant by a successful docking/undocking. ~ One senior pilot face-
tiously responded in the survey that he could watch an applicant
wipe out a dock and could still certify that he had observed a
successful docking/ undocking.

If the intent of the regulations is to assure that state pilots have
extensive local knowledge of the waters for which they are licensed,
critics argue, the current requirements are a sham, particularly
since the Board no longer has even the authority to require that
dockings/undockings be performed in the geographic area for which
licensing is sought.

Finally, the Board requirements for license renewal have come under
attack by some members of the profession. Statute provides that "a
license shall be renewed without examination upon the payment of
the license fee."30 Licenses are renewed biennially. The Board, by
regulation, has added the requirement that:

licensee who. has not piloted the compulsory pilotage waters of Alaska
a_urmg e|teher of the Jast R/vo Blenmal ?IC nse p)érPods annot %,e granted a
licende rnewe1| until the board has, determingd that the ljcensee htas
sufficient knowledge and recent experience to pilot safely in the areas for

which the licensee is licensed.3L

Critics cite problems with this renewal process. They contend that
holders of licenses who pilot in even a very limited portion of
Alaskan waters can continue to be licensed indefinitely for large
geographic areas or even for the state as a whole.  Numerous
anecdotal accounts of pilots licensed for areas and ports they had
not visited for years surfaced during the course of this study. A
related concern is that a license holder could make one triB dunngi3 a
four-year period (two biennial license periods) and still be eligible
for renewal without meeting any recency requirements.

0AS 0862120
3112 AAC 56080 ()

23.



2. Competition

One of the founders of the Southeastern Pilots Association, Ca? tain
Harley Clough, listed the priority of a marine npilot's respon5|b| ties
very ‘succinctly:

rotect tho Uriderwriters of tosg)
to move the vessel as expeditiously as possiblo.

é} to rErotect Inles rPJeO ert and the eﬂvnon ent of tho state;

A majority of Alaska's marine pilots feel that competition among
pilots is absolutely incompatible with a safe pilotage s%/stem a
Pnots primary duty must be to the state and not to the shipowner.
n their view, the purpose of a compulsory pilotage act is to ensure
the safe movement of shipping in state waters regardless of the
shipper's bottom line profit. ~ This argument might seem self-
serving, but the importance of maintaining the marine pilot's
independence from shipowners is a clearly recognized principle in
marine pilotage law. At issue is the order of the J)normes listed by
Captain Clough. If shipowners are able vo hire and fire pilots, sh|B
can get moved under margmal conditions and safety may
compromised to meet the owner's schedule. An independent pilot
acting in the state's interest can order a ship to slow down or refuse
to move a ship because of poor weather or other conditions.

The issue of competition is directly related to the number of pilots
licensed for each region of the state. One pilot summed up the sit-
uation in his survey response:

Ifthere are too manyrllcenses Issued, the .association in the are annot
assimilate them all. “This creates a competitive situation, I a pilot has to
fut rates and foIIow the steamshnt) company orders to the letter, he |s no
ongerastate jlot. A state pilo f pposed to be oncerned WI'[ the
%a fety of the s but also anou ob ems suc as the sa et¥ of
Ishe men ema|I %ai]ers and the oca eco g¥ a |ot as to% 0a
%ompan for |s e will never eabet 0 tell We are at a
ork I eroad ght now as far as State (P' otae|s concerned Either we

have state pilots work|n through an association or we have competition of
In ependen{J QIots;—we cgannotlﬁave%otn P

From a public policy perspective, competition is one of the thorniest
issues to address In state law. On one hand, the statements by
pilots cited above are absolutely correct—the inte rity of the state's
marine pilotage system is based on the independence of its pilots.
Direct competition among pilots, particularly tariff competition,’
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can compromise safety in the long-term. In a number of states,
pilot associations require members to sign an anticompetition
covenant before they can be accepted into the organization for
training.32

On the other hand, shippin% traffic is increasing in Alaska and tho
state's interest is served Dby ensuring that there is an adequate
number of pilots in all regions to provide pilotage services. If a
group like AMP can provide more cost-efficient pilotage for the
Aleutians without undercutting the tariff or compromising their
ultimate independence as pilots, then they should be encouraged. In
the future, it is quite possible that an additional pilot organization
might be formed to service shipping in Western Alaska.

3. State Boarc < State Agency Support

Many persons contacted during the study attribute the current
perceived problems with Alaskan marine pilotage to failures in the
state’s regulatory scheme. Most Alaskan pilots agree that state
administrative and legal support of the pilotage system in recent
years has been ineffectual and inconsistent. During the past five
years there have been six DCED Commissioner's Designees and four
Assistant Attorney General's assigned to the Board of Marine Pilots,
which makes coherent policy and re?ulation deveIoEment nearly
impossible.  Additionally, the Division of Occupational Licensing has
very limited capability to investigate pilot misconduct accidents in
a timely manner.

This administrative inconsistency, coupled with a weakly-worded
state statute, are seen as having stripped the Board of most of its
authority to requlate pilotage. The resulting combination of an
enfeebled state board, increased industry demand for pilots, and the
erosion of pilot association ability to train and discipline pilots has,
according to many in the profession, rendered the state pilotage
system out of control.

4. Pilot Liability

Basically, there are three kinds of potential liability of concern to
marine pilots in Alaska. These are:

32Judith L. Lipfield, "A Survey of North American Pilot Training Programs,” California 4
Maritime Acacemy, 1990.
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epersonal liahility of the pilot for accidents and damages.

*joint_ liahility of a senior rIot Lﬁ)rovrdes certification or endorsement of training to
an incompetent or unfit pIot Wwno subsequently has an accident.

<joint. lighility of the associgtion or pilot organization for dispatching an incompetent or
Jun%tpot no suBsequenﬁy has anJ accrde% g P

The question of liability and how it is dealt with in other states was
addressed in Section 3.  In an extensive survey of the Irabrlrtf/
3uestron in pilotage law,  Paul Kirchner, APA legal counci
escribes the current situation with respect to individual pilots:

In the 8 pilots were ra]relty sued.  As self- employed inde endenf
contractors, they were thought 10 fud?ement proof.~ Although a potentia
da]ma ge award aﬂ a|nst rndrvrdua pilot i still ﬂf dubious va# today,
pilots are nevertreless ern name n surts Wit rncreasrng requency,
often while recover?/ from i|ots 1S clear r¥ not the _ohje trve of the
arntrff It is vrrt ally autom tic now (5 at | any marrtrme accident, if u
as ao be namE ﬁ Iai;rn one or more Iawsu|
sua the ?al fees alone are beyona mited resoyrces of the pifot.
esrf] ots toda confront ¢ reaIrtY that everg érme they board 4
vesse re% ﬁce the prospect of financial rum, regar essg how wel
they perform thelr services.” That situation does not promote better, safer

prIotage or provide any other henefit to a state or its citizens.33

Mr. Kirchner's analysis is included in this report as Attachment D.

Summary: The consensus among senior pilots and state officials
contacted in the course of this study is that for the first 10 years
after the passage of the State Pilotage Act, the marine pilotage
system in Alaska virtually ran itself. As in nearIy all other states,
pilots voluntarily organized themselves into associations to serve
the Southeast and Southwestern regions of Alaska. Under the
general oversite of the Board of Marine Pilots, the associations were
responsible for hiring, training, and drspatchrng ilots and collecting
fees from shippers.  Occasional discipline problems with individual
pilots were handled internally by the associations.

During the past 10 years, the marine pilotage system in Alaska has
experienced considerable growrng pains as shi OPprng traffic in state

waters (and demand for pilots) has increased, particularly in the
Southeastern and Aleutians regions.  This growth has caused

33Paul Kirchner, Letter to C. L Cloudy, July 27, 1990. See Attachment D.
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tensions and strains within the pilotage profession. For example, as
new and younger pilots have entered the profession, some have
questioned the authority of the associations. Increasingly, pilots are
turning to the courts to protest association action or to claim
damages. As a result, the associations' control over pilot training
and discipline—which assisted the state in regulating the quality of
pilotage services—has been eroded by legal challenges and fears of
potential liability.

Increased demand for pilotage services has created niches for new
groups and configurations of pilots.  During the past three years,
sglmter groups of pilots have broken off from the original Southeast
(SEAPA) and Southwest (SWAPA) associations to offer competing
pilotage services.

Finally, the Alaska Marine Pilot Statute, which was originally
designed to give the Board the flexibility to respond to new
conditions, has not provided the clear authority needed for the Board
to act,
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4. PILOT SURVEY

In order to obtain pilot opinion on bhoth the issues raised in Captain
Murphy's letter and other areas of pilot concern, project staff
conducted a written survey of all 94 Alaska licensed marine npilots
in early summer. The survey generated a 57 percent response rate,
with respondents broadly representative of the group of state-
licensed pilots as a whole. Respondents by region of the state and
typo of license are enumerated in Table 2.  Because of the relatively
small number of pilots in the Alaska Marine Pilots group, responses
from AMP have been combined with SWAPA responses to maintain
confidentiality. ~ "Contract pilots" are generally those operating in
Sgl)utheastern Alaska, although SWAPA does employ a few contract
pilots.

TABLE 2. Survey Responses by License Type

Type Contract Southeast SW/Chain Sample State
o Total Total
Unlimited 10 14 13 37 55
Limited-1 5 1 6 17
Limited-2 2 2 4 4
Limited-anv GT 4
Channel 5 5 17
NR 2 2
Total 24 14 16 54 94

A.  Quantifiable Results

The survey contained two types of questions: those which could be
answered by "yes", "no", or some other quantifiable response and
open-ended questions which allowed respondents to elaborate. The
survey instrument encouraged an anonymous response. Forms were
not coded nor were pilots asked any information which could
identify individual responses.  Completed survey forms were
destroyed once the data were compiled. Table 3 lists quantifiable
results to close-ended questions in the surve¥. Responses to open-
ended questions are summarized following Table 3. Every attempt
has been made to give a general sense of what association and
contract pilots operating in each region of the state think about the
major issues affecting their profession.
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TABLE 3:
uest|on Res
ou ever had a pilot license in Yes
anot I State? l\l\bR
Does Alaska's pilot examination Yes
adeguately test training, skill and ~ No
experience? NR
Are th (f state exam (Patbon Yes
procedures fair and objective? N&
Do you have adequate opportunities  Yes
l}fogra(?e your (i|cense”9p ht&
Should on 0gomg fraining 0 exams Yes
be required” forlicense renewal ? h%
Sho_TId 3|mulﬁtor training be made  Yes
available on the We t Coast? RI%
Who should rup. a_tiaining program  assoc
to up gra(Je smls J P tathe
ou feel that your professional Yes
cong erns are ade%ate ?/ adflressed No

by the Board of Marine Pilots? NR

ou fee our inter sts are Yes
a equate a{presente by your
% S association?

Iyou favor Imtmq the number  Yes
of licenses In the state? [\l\%
Are current evaluation Rractices Yes
ade ate to maintain hig No
standards? NR
?ehogIdeevaleura(tJlorgaPractlces be \I\(ISS

View lodl

IndeDendeP 3Hd ar)% NR

P%YOU think uyou have adequate Yes
anllity Insurance protection?

W many years have youbeena  1-5
pl?ot n AY 3/ ?< Y 6-10

11—18

16-2

20
What IS vour aae? averace
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Although the data in Table 2 provide some information on the issues
raised, the main thrust of the survey was to gain the broadest
Possible understanding of the issues of concern to pilots. The
following summarizes pilot opinion on a variety of professional
issues and concerns.

B. Training

Alaska's marine pilots come from a wide variety of backgrounds,
with more than half of all respondents listing some formal maritime
academy training. Within the survey sample, a greater proportion of
contiact pilot-, had maritime academy training than association
Pilots. A number of Southwest and Aleutian pilots cited commercial
ishing or tugboat experience, while a large number of southeast
pilots had eerrience on the state ferry system. A majority of
pilots stated that they had attended simulator and/or radar training
courses. (Note that the Coast Guard requires periodic
recertification of Radar Observer status to maintain a federal pilot
license, which is a prerequisite to obtaining an Alaska pilot license.)

C. Alaska's System of Examination and Licensing

Questions concerning the adequacy and objectivity of Alaska's
system of examining and licensing pilots drew a mixed response. A
majority of association pilots appear to be satisfied with the
present system, while contract pilots are evenly split on the issue.
As one pilot expressed an often repeated theme, "the license is like
a driver's permit and the test is an adequate measure of a pilot's
knowledge but not of his skill or experience."

Other concerns and ideas cited by respondents include:

knowleage.
-Afoavsxgl deé)ut Pilot or sgﬁged}ticesqip rogram should be ad%pted.fo.pi(!oti to gain.
e

o\\ore emJéhasis should be placed on documented sea experience and certified local

hangs-on XPErience. ¢ evaluations couid weed out those individuals not suited
to the proression.

offforts to ag?Pt meaningful do king requirements. have beep frus%rated b thg Attorney
General's Office.  Docking and obServer trip requirements should e Incréased.

-EntrqncT procedures could invalve a %om etitive_examination for a limited number of
available licenses set by the Board of Marine Pilots.
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ever having been there.

«The present system allows examiners to hand pick candidates and can be manipulated b
STWABR and"SEARA o control ther a. - pulated by

D. Opportunities for Upgrading Licenses

eUndor tho r%r%sent system it is possible to bo licensed for a particular port without

A maljority of pilots are satisfied with opportunities for upgrading
their licenses, though many regarded the question to be irrelevant
since they already have an unlimited license. AMP pilots comPIain
they can't get check rides on larger vessels because "that end of the
ousiness is controlled by SWAPA" in their region. A large minority
of contract pilot respondents are not satisfied with their
opportunities to upgrade.

Several SEAPA and southeast contract pilots complained of
favoritism within the association, i.e., personal connections allow
some individuals to be "fast tracked" and given access to observer
trips and dockings that others aren't. As one suggested, “favoritism
can not be completely eliminated, but a formal training proPram run
by the associations under state supervision could go a long way
toward solving the problem."

E. Training and Examination for License Renewal

A majority of pilots feel that present requirements for license
renewal are adequate. Some would require complete reexamination
of pilots, while others think that onlr inactive pilots should be
reexamined or required to take simulator/radar training.  Several
advocate rules of the road testing and a complete physical exam
every two years prior to license renewal. A few respondents called
for @ mandatory retirement age (70 was the most commonly
mentioned cut-off age).

There appears to be strong sentiment among association pilots that
"the day-to-day practice of the profession is the most important
test of competence." As one pilot put it"handling a variety of ships
in a variety of conditions is the best possible training."
Familiarization trips tc areas a pilot doesn't transit regularly are
advocated b?/ several respondents. Others proposed a check ride
system similar to airline pilots, where a "competent independent’



observer employed by the state" would grade each npilot's
performance prior to license renewal or upgrade.

F. Simulator Training

Several pilots stated that simulator or radar training was most
useful for those new to the profession and of mar?inal value to
active pilots. As one pilot Put it "the essence of pilotage is local
knowledge and a practiced feel for how different forces affect the
handling of a ship." A few referred to simulator training as "video
games." However, most seemed to agree with the statement of one
respondent that "as electronic controls and aids to navigation
become more sophisticated, pilots need to keep up to date with the
latest training methods."

A majority of pilots surveyed would like better access to simulator
and raaar training, preferably on the West Coast. Seveial said that
the location of the training facility does not make much difference—
a large number of Alaska's pilots have attended simulator training at
Kings Point, Rhode Islano, Southhampton, England or Grenoble,
France.  Some pilots feel that if the state requires simulator
training then the state should pay for it, while others think that
pilots themselves should be responsible for their own training
expenses. The most common response to the question of who shouid
pay for increased training requirements was to place a "training
surcharge on the tariff schedule."

G. Association vs. State-run Training

A majority of SWAPA pilots think that the associations should be in
charge of pilot training, preferably under state guidelines. SEAPA
and contract pilots are split on the issue. One respondent argued
that "a state-run training program could remove interna! association
Bolmcs_ and favoritism from the present system." There appears to
e widespread concern among contract pilots that g1|vmg the
associations control of a formalized training program could provide
them with "even more of a monopoly on the business than they
already have."

Several respondents pointed out that the most experienced pilots
belong to the associations, which makes them the logical choice to
run pilot training programs, providing the state can limit their,
liability.  One respondent stated that "a state-run training program



would just be unnecessary bureaucratic meddling in an area in which
it possesses no expertise." The most common response was that the
associations should provide state-aploroved training in their
respective regions and that training should be jointly funded by the
state and the pilots themselves.

H. Board of Marine Pilots

A majority of SEAPA and SWAPA respondents feel that their needs
are not adequately addressed by the Board of Marine Pilots, while
contract pilots are split on the issue. AMP Bilots think that they
"should have representation on the Board and be able to participate
in licensing examinations." The most common complaints among all
pilots are not with the Board itself but with Department of Law
Interference in Board decisions and weakness of the state's Pilotage
Act. Other problems cited in the responses are: "low professional
standards in requlations, poor investigation of accidents and the
inability of the Board to meaningfully discipline pilots."  Several
respondents stated that the Board does not meet often enough, while
others want "a more democratic process to choose the pilot
representatives on the Board."

Several contract pilots complain that "the Board is an instrument of
the associations, which act to protec. their own interests under the
guise of more stringent requirements."  Association respondents
charge that representation on the Board "is lopsided in favor of ships
agents" and that "public members and the DCED representative are
not knowledgeable enough about marine pilotage affairs to offer
constructive contributions to Board decisions."

.  Associations

Not surprisingly, a majority of SWAPA and SEAPA pilots feel that
their interests are adequately represented by their associations. A
minority of association pilots who expressed dissatisfaction
complained that their association "practices favoritism in choosing
who is accepted into the association, that internal politics take
precedence over professional standards, and that the association
actively penalizes dissenters." On the whole, SWAPA pilots'
responses seem to reveal a more sanguine attitude towards their
association than SEAPA responses, though several complained about
the length of time it takes to become a member. One response.



accuses SWAPA of being "slow to respond to the changing demands
of the shipping industry in their region."

Half of contract pilot respondents did not answer questions about
the associations. Of those that did respond, some expressed concern
that there is "no objective criteria for determining who is allowed
to become an association member."

J. License Limitation

A majority of pilots favor limiting the number of licenses in the
state. However, a significant number of contract pilots think that
market forces "supply and demand" should determine the number of
pilots.  Several ideas were offered for criteria to determine the
appropriate number of licenses:

-er%cgt}oanssociation determines the number of pilots needed to handle shipping for its

-ba?ed on the standard of living needed to attract and maintain a high quality professional
pilotage service,

ehased on the number of pilots needed to work a standard six months per year,
«a number mutually agreed upon by agents and associations,

eenough to cover jobs and allow for a proper vacation,

eshould be determined on an annual basis by the Board of Marine Pilots,

*(etermined bg/ the Governor's Office on the hasis of an analysis of pilot hours per year
and compensation,

eneed to license oply the best and keep the total number low enough that all are able to
make a decent living,

®hased on projected requirements during the busiest season of the year.

Several respondents made an analogy between limiting the number of
P|Iots and limited entry in fisheries, implying that without some
orm cf limitation, safety standards and professionalism would
inevitably decline. One respondent said that the "state should either
limit the number of pilots or charter the associations to screen new
applicants and run training programs.”
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K. State Evaluation Standards

Questions about the state's pilot evaluation practices drew the
longest and most impassioned responses in the survey. Obviously
pilots feel very.stron%ly about these issues. A majority of contract
and SEAPA pilots feel that state evaluation practices are not
sufficient to maintain high standards within their profession. As
one SEAPA pilot pointed out "basically no evaluation process exists."
Several stated that evaluations should include "hands on skills." One
respondent stated that the current "docking and undocking sign-off
is a joke. The sign-off should involve a true evaluation of skill
before it can be counted towards a pilot's endorsement for a
particular port." Again, the check-ride evaluation and a formal
apprenticeship program feature prominently in pilot's responses.

Another recurring theme is that "pilotage is kept safe by industry
regulation” and the "Board needs to pass evaluation regulations" that
are "depersonalized, competitive, and impartial." As one pilot
stated, "there needs to be some mechanism for pilot groups to police
themselves—currently pilots cannot fire an association member for
any reason." Along this same line were complaints about "local
boys" being encouraged by association members to enter the
profession with ‘"little seagoing background." One contract pilot
stated that "superior shiphandlers are being excluded because their
docking experience was obtained outside Alaska. Why shouid 10
dockings in Ketchikan count, when 500 in San Francisco dun't?"

SWAPA pilots are evenly split on the evaluation issue. As one pilot
put it "you don't evaluate doctors after they have a license." Another
complained that "bureaucratic meddling in pilotage affairs has made
for less qualified people." Several respondents think nonactive
pilots should be evaluated and that licenses should contain some
kind of "use it or lose it" provision.

L. Third Party Review of Evaluation Practices

There was some confusion among respondents about this question.
Most took it to mean independent review of pilots themselves, while
others thought it meant review of association evaluation practices.
A majority of SEAPA and contract pilots favor periodic evaluation by
an independent third party, while a majority of SWAPA pilots do not.v
Several pilots commented in a similar fashion that "if a pilot is *
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working at his trade without having accidents ¢ complaints of
near-misses, then an evaluation is meaningless." The most common
response was that the state should hire a qualified evaluator not
affiliated with any association (such as a retired ship captain) to
provide pilot evaluations and report to the Board. Others stated that
the Board should adopt evaluation practices and have them reviewed
by a member of the American Pilot's Association, professional
maritime consultant, or panel of experts.

M. Liahility Protection

A large majority of gilots feel that they do not have sufficient
liability protection. everal commented that recently passed ol
spill Ie%islation increases their potential Iiabilityexposure. Others
thought the question was ridiculous, i.e., "How can | be liable for $2
billon—get real." Several pilots stated that if liability coverage
was offered topilots, it wouldjust engender lawsuits. ~ The most
common response was that the state should limit pilots' liability or
set up some kind of group insurance or bonding mechanism.

N. General Concerns

Space was provided on the survey questionnaire for pilots to offer
comments on their general concerns about their profession.
Comments that are not redundant with those listed above are
summarized below:

SWAPA and AMP Comments:

«Public safety is not served by competition. That is why pilotage IS a sanctioned
monopgly.y y Comp Y priotag

<Pilot organizations should be chartered by the state and held to high standards.
*The state should urge the Coast Guard and NOAA to conduct more surveys and
|er£1 t%\ﬁealggartmg 8? state waters, some 0 V\lﬁﬁw%aven't f)een re&]ar?/ed since the ‘o4

. ?]riff a(riA'ustments should be made b)(] region. Charges for Cook Inlet are too low—
the same ship movement would be charged seven times as much in Puget Sound.

*Ship size and traffic have increased over the past 10 years without corresponding
changes in dock size, configuration, and depth of berths.

«There should be an association policy about how large a vessel can be put into a
partlcuqar otk Pollcy g p



*Pilots should not be licensed for more than one area of tho state.
«The stato needs to put more pressure on the associations to govern themselves.

SEAPA Comments:

*\\& need achan%e in attiiude in the Attorneg/ General's Office—they have stymied every
attempt by the Board to increase standards.

«There should be a pilot station at the head of Chatham Strait and a summer station at
ape Spencer.

«The state needs, to strengthen the State Pilotage Act and the Division of Occupational
Licensing needs to hlrg a quamﬁeda ﬁJIF—tlrregmvestlgator to report to tho Board.

The present system allows power brokering b A and SWAPA. The associations
shoBfg be co b(?ne(il anv(ysb%come state-C ntn%l?e%.AP

-@gé}gants for a limited number of licenses should be selected by interviews with the

*\\e continue. to have trouble with the cruise ship master-pilot relationship. If .
vfﬁ?e 8|Iot objects to some maneuver, he Is toig Fr)1ot 0 mt%rfoere or anothgr pJot will be

The state needs to oversee an impartial evaluation nﬁ)roce_ss for new licenses and license
uggrades provide quldfxnce to Brotect pilots from antitrust liabilities, and provide
boriding to"reduce Tiability.

*Pilots shoul(i, be required to have some kind of work history in local waters before they
can seek a license.

eThere should be public members on the Board from each area of the state.
The Administrative Procedures Act interferes with pilot discipline.
eThere should be at least three Board meetings each year.

-meerse should be an inescapable apprentice period for all new pilots to weed out the bad

Contract Pilots Comments:

eUnlimited pilots should have extensive sea experience on large vessels.

The Board should conduct a stringent review of qualifications before applicants taka the
licensing exam and "yo yo" dockir?gs should be di%allowed. &

-Exce_?t for a few areas, the gresentsstem IS vvorkin% well. The state should conduct a
similar survey every few years to ensure that politics stay out of pilotage affairs.
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«The stato needs to get some qualified people involved in policing the associations.

«The state needs to take a more active role in the gilotages stem and should appoint a
three-mr mber board of retir ? Ilots/masters t0 give fx%ms and ?et tarrtfs, ” The state
fﬁ?gfjo@? hese people out of license fees so there would be no contlict of

e state snould establish a cabinet position for maritime affairs to supervise all
shipping activity including the Alaska Marino Highway System.

*The state needs to take a hard look Iat the way that SEAPA and SWAPA do business and
mflke Eure theg/ a{enT v\;ust controllin %cciss Int _?mse of safety concergs. Some
glf%ﬁ/ m%\aethts“d or two Years to gét dockings, wnile others are"shepherded through in

*The state should make it ille%al for the associations to charge nonmembers a greater
than equitable share of expenses through their phony bylaws.

Summary: Pilot reaction to the points raised in Captain Murhpy's
letter was mixed. In general, pilots do not feel that entry level
re(iluwements in Alaska are too low. Nor do the majority of pilots
be |eve|that continuing education should be a condition of license
renewal.

However, most pilots feel that simulator training should be
available on the West Coast, even though many pilots question the
benefits of such training for active, experienced pilots.

Contract pilots seem to agree that a third-party evaluation of active
pilots would be beneficial, but that such evaluation should be left
neither to ship captains nor 10 the associations.  Pilots in
associations, on the other hand, appear to be less concerned with
evaluation of practicing pilots.

The overwhelming majority of pilots believe that the state should
limit the number of licenses, even though they acknowledge that
such limitation could cause problems with assuring a adequate
supply of pilots.

Pilots indicate that the State Marine Pilot Board is experiencing
difficulty in regulating the profession. Many feel that a combination
of individual pilot pressure., association squabbles and the absence
of a strong state policy regarding pilotage have seriously impaired
the state's ability to exert adequate control.
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Finally, most pilots feel that the current situation with resEect to
individual pilot liability is unacceptable. Most recommend that the
state take some action to either limit liability or assure that pilots
can obtain adequate insurance against claims for damages.



5. SHIPS AGENT SURVEY

Telephone interviews were conducted with ships' agents in order to
obtain industry's perspective on Alaska state pilotage.
Representatives of the twelve ship's agent firms in the state were
contacted.  Four of the agents contacted operate exclusively in
Southwest Alaska, one operates only in Southeast, and two service
the Aleutian Chain. The remainder work statewide.

Five agents service all types of shi,oping. Three specialize in
petroleum transport, one handles only coal shipments from the
Seward port and two service only the fishing industry. One deals
with both petroleum and fishin% vessels. Five of the twelve agents
reported that they provide a full range of services; the remainder
Browde a more limited range, with stevedoring and provisioning
eing the most commonly-provided services.

Frequency of agent requests for pilot services ranged from a high of
two to three times a day during the peak season, tapering off to two
or three days a week during the winter. Coal shipments reauire pilot
services only two times a month. Agents reported that all of their,
pilots were requested through pilot associations or groups.  Four
agents worked with SEAPA, eleven with SWAPA and six with AMP.
(some agents use more than one association). Agents reported that
their relationship with the association/croup was "excellent” (3),
"good" 57) or "OK" (2), although one agent did report "some problems
with pilot association attitudes. ~ Associations don't act like a
service industry."

Agents were surveyed using a standardized questionnaire. Many of
the same items contained in the pilot survey were asked of the
ships' agents.  Again, some questions called for a quantifiable
response while others asked the agents to elaborate. Quantifiable
responses to survey questions in tabular form are reported in Table
4. Additional comments by area follow the table.



Question Yes to

Do you have, access to enough pilots?
Are”pilots dlsi)atched in a timely manner?

Are pilots aualified _

Should Alaska limit the number of pilots? _
ShoHId ilots with_unlimited licenses be allowed to pilot

I

Table 4. Ships' Agent Survey Results

(V.
Opinion

1

O

Ified for the dutieS and waters assianed?

1
1
1
3
all state waters? 4 I 1
3 C

Have you ever filed an accident report with, the state?
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masters caDtaYns? P Y

IS

IS the present rate structure too complicated?

Do you hav ade%%ate oggortunity to comment to the Board
0N proposed rate :

ou feel that yqur concerns as a ship's agent are
ziD(?eg{Jater adéressgguby the %oard? p. d 9
Should aaents be honded for the payment of pilotaae fees? 3
Should the state set a limit to pilot liability for damaaes? -
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ofaae’

the present rate structure reasonable?
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anae

o
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N
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Elaboration on or clarification of responses to the above questions
are summarized below.

A.  Pilots Accessibility and Dispatch

Several agents mentioned that it was sometimes difficult to secure
a pilot during the peak season or for dispatch to an out-port. Three
of the agents working in the Aleutian Chain commented that service
was more sufficient and timely now that the Alaska Marine Pilots
formed to service the Chain exclusively.  Agents serving the
petroleum industry had made arrangements with the appropriate
association to have three or four  pilots on callat all times.
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B. Pilot Qualifications

Although all agents answered that pilots dispatched were qualified
for the duties assigned, many had suggestions for improvement of
the current system. Seven agents mentioned the need to strengthen
entry level requirements. Suggestions ranged from an
apprenticeship program to seeking persons with long time sea
experience as a captain or master. Three mentioned the difficulty
ﬁ|lots in their area had in gaining experience on larger ships or in
aving opportunities  toperform the re(iuired number of
docking/undockings.  Two mentioned the difficulties experienced by
the State Board in establishing and maintaining entry standards. One
mentioned that "licensing rules are being bent and misused", while
one perceived an effort by the state "to water down qualifications",
based on weak regulations and Attorney General opinions.

"Continuing education?  Absolutely!" responded one a?ent. Two
others specifically suggested that some education/experience
requirements be metbefore pilots are  re-licensed.  Several
mentioned that pilot associations needed to better police the quality
of their members. One suggested check rides. One agent suggested a
mandatory retirement age.

C. Evaluation

Agents voted down state-mandated pilot evaluation by ship captains
or masters for a variety of reasons. I\/Ian%/ pointed out that captains
and masters of foreign vessels would have a language problem
unless the evaluation form was translated into their native
language. One agent felt that captains would not be candid, for fear
of retaliation by the pilot association.  Another agent felt that
foreign captains and masters do not have enough knowledge to be
capable evaluators. Other agents suggested that a system would
just add more paperwork and that the state would probably not use
the information anyway.

Most agents felt that thecurrent system for lodging complaints
against a particular pilot was sufficient.  Several mentioned that
masters and captains currently reﬁort problems to agents and that
the agent works things out with the association by asking that the
problem pilot not be dispatched to his/her ships again. While the
system a(j:)pears to work, it can be a two-edged sword: one agentv
mentioned that he was careful not to complain too often for fear of
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being labeled a "trouble-maker" and having his supply of pilots cut
off. ~ One mentioned that there should be some mechanism for agents
to report problems directly to the state rather than to the
association:  "Associations wused to take care of problems
internally—now they don't.  Associations are political themselves."
Another agent shared this view, and reported complaining to the
association about a pilot, but "nothing happened.”

D. Accidents and Pilot Discipline

Few agents had any direct involvement in reporting accidents, since
this is the pilot's responsibility.  However, those who had same
knowledge of an accident and subsequent Board response did not feel
that the disciplinarﬁ action was fair or timely. One mentioned that
the state "swept the accident under the rug". Three agents called
into question the state's ability to effectively investigate accidents
and suggested a person with maritime experience be hired to
investigate accidents and other incidents. One agent suggested
turning investigation over to the state troopers. One suggested an
BOO toll-free number for reporting accidents.

E. Limiting the Number of Pilots rr theAreas for Which a
Pilot is Licensed

More than half the agents were strongly opposed to limiting the
number of licenses. One agent commented “limiting Pilots will
create a monopoly. It's much better to have highly qualitied pilots
by raising qualifications.”  Most felt that such a limitation would
lead to a pilot shortage, particularly in the more difficult and less
accessible areas of the state. One mentioned that the state may
already be facing a pilot shortage: "If business increases at current
rates, we won't have enough pilots as it is." Another felt that such a
move would limit economic growth and cited the expansion of cruise
and cargo ships in recent years.

One agent in favor of limiting the number of pilots suggested that
the state "re-test all existing pilots—don't grandfather."

AIthou?h agents don't favor limiting the number of pilots, they do
favor limiting the area in which a pilot is licensed. All stressed
local knowledge as the primary attribute of an efficient pilot and
commented that "Alaska is too big for a pilot to operate every-.
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where."  Other agents commented that "there is too much difference
in local conditions."

F. Pilotage Rates

Eight of the agents felt that the current rate schedule is reasonable.
Three mentioned that it is uneven—too high for some areas, too low
for others. Two mentioned that rates must be enforced across the
board, with no undercutting by individual pilots or pilot groups. Only
three found the current system too complicated. Although agents
generally felt that they had opportunity to comment to the Board on
proposed rate changes, several mentioned that they were not always
Informed in time to make comment.

G. State Board

Most agents feel that their concerns are adequately addressed by the
State Board. One mentioned that both current lay members are from
Southwest Alaska, leaving Southeast under-represented. The same
agent also felt that the state should better educate the lay members
so that they could take more active part in board deliberations. One
agent mentioned that "there is lots of dissent in the pilot
associations at present which spiils over into Board activity." Two
agents mentioned an "adversarial relations between the Attorney
General's office and the Board" and the fact that the AG's assigned to
the Board "lack understanding of the pilotage profession”.

H.  Bonding for Pilotage Fees/Pilot Liability for Damages

Most agents did not feel that agents needed to be bonded for pilotage
fees. Al responded that they paid uF promﬂtly, but several
mentioned that associations may have problems with other agents.

OFinions on whether or not the state should address the question of
pilot liability for damages caused by pilot error were mixed.
Several agents felt that the current system worked well and that
the state should stay out of the issue. One felt that the state should
increase pilot exposure. Another felt that the state should perhaps
limit pilot liability to a fixed amount.
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. Pilot independence from ship owner control

One agent felt that some ship agents firms were (?etting too large
and "the agents want to control the pilots—this would be a mistake".

JState deregulation

One agent commented that while it is "somewhat beneficial to have
some deregulation, you cannot do avv_aty with regulation totally. The
roblem with pilotage is that it is difficult to deal with individuals.
ith doctors, the profession is somewhat self-regulating.  Clients
don't have to deal with the individual if they don't want to. In
pilotage, you deal with an association. You must rely on existing
pilots to police and control."

K. Alaska State Pilotage System

One respondent summed up well the present situation: "State
pilotage in Alaska is in its infancy. = When Alaska's pilotage
regulations were adopted, the state didn't foresee how pilotage
would develolo. As circumstances change, current regulations don't
work too well, but it is difficult to change the regulations."

Summary: As would be expected, ships' agents responses differed
from pilot responses on several points. Agents are not in favor, for
example, of limiting the number of pilots, expressing fears that such
a limitation would make it more difficult to access a sufficient
number of pilots for their needs. Nor do agents believe that the
current situation with respect to pilot liability is unworkable.

On the other hand, agents are more ready than i)ilots to sungest that
the state upgrade entry level qualifications for licensing. They are
also generally in favor of limiting licenses to a specific geographic
arga, as long as this does not make unreasonable demands on the
industry.

Agents agree with pilots that ship captains cannot effectively
evaluate pilots. Agents see the State Board of Marine Pilots as more
responsive to their concerns than do pilots. However, some agents
would like more timely notification of proposed Board action,
particularly with respect to. rate setting, location of pilot stationsv
and cetermination of compulsory pilotage waters.
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7. CONCLUSIONS AND RECOMMENDATIONS

This  report accepts the premise thatthe state does have a
compelling interest in maintaining a system of compulsory pilotage
for state waters.  The exponential increase in passenger ship
traffic, the heavy state and local government investment in port
facilities and the Exxon Valdez disaster all point to increasing
rather than decreasing state involvement in the maritime industry
to protect life, property and the environment. In light of this
compelling state interest, the overall conclusion of this report is
that state regulation of pilotage has not kept pace with changes in
the industry.

The conclusions and recommendations embodied in this report
amount to an explicit social contract between Alaska's marine npilots
and state government. In return for limiting pilot liability and
protecting pilot organizations from antitrust Iiti?ation, the state
would reguwe increased professional standards for all pilots and
heightened accountability on the part of pilot organizations.

Based on theresults of several surveys, meetings withinvolved
parties and numerous conversations with State Board members,
Individualpilots and ships agents, the report finds thefollowing
with respect to the existing system:

A.  Acknowledgement of the State'sInterest in Pilotage

Most states include a statement on public policy and the state's
interest in pilotage in the openin? section of their marine pilot
statute. ~ Such statements generally include 1) protection of life,
property, and the environment, 2) the importance ofefficient
shipping and 3) the public service nature of the pilot's role. A
crucial element is the acknowledgement of the independence of
pilots from steamship owners and agents. Such statements remove
any ambiguity about the state's interest in and authority to control
compulsory pilotage in its waters.

At present, the Alaska Marine Pilotage statute does not contain a
section on public policy or state interest in the control of pilotage.
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Recommendation:

1. The Marine Pilotage Act should be amended to include an opening

statement of intent, which establishes the fact that marine pilots
are employed as independent contractors under state control for the
purpose of  protecting lives, property, vessels, and the marine
environment.

B. Pilot Qualifications

That state pilots hold extensive knowledge of local waters should be
the foundation of and rationale for a compulsory pilotage system.
However, the study finds that existing state entry level standards
cannot assure that all licensed pilots have this special knowledge.
Alaska's extensive coast line, difficult weather conditions and
numerous ports of varying size and accessibility preclude one
individual from gaining extensive local knowledge of the entire
state. ~ Thus, the Alaska situation appears to dictate regional
licensing.  Given both diverse physical characteristics and region-
specific types of shipping traffic, qualifications and entry-level
requirements may differ by region.

While some of the knowledge required for piloting can be acquired by
traditional educational methods, local knowledge is best gained
through hands-on experience under the direction of senior or master *
pilots. In this respect, the report questions whether or not the
current sea-going experience and docking/undocking requirements
are sufficient for licensure. All other martime states require more
extensive training and sea-going experience thandoes Alaska,
although Alaska's size and diversity makes its compulsory pilotage
waters among the most extensive and difficult in the country.

Based on infcrmation received, the report also questions whether or
not pilots currently holding limited licenses have adequate
IQpportumty to gain the experience necessary to upgrade their
icenses.

The report finds that existing statutory and regulatory language is
insufficient to allow the State Board to set up andenforce entry
level qualification which can adequately ensure the required local
knowledge on the part of state pilots.
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Recommendations:

1. The State Board of Marine Pilots should be given clear and
unambiguous authority in statute to promulgate and enforce more
extensive entry-level requirements for state pilots.

2. The Board should establish a third region in the Aleutian Chain in
addition to the two current regions (Southeast and Southwest).

3. The Board should strongly consider setting requirements by
region to accommodate differing physical conditions and snipping
patterns.  The Board should move towards exclusive licensing by
region. A transition period should be established to allow existing
pilots who are licensed for more than one region of the state to
choose their licensing region. Pilots new to the system should be
required to train  in and be certified for only oneregion cf the state.
The Board should be giventhe authority to allow inter-regional
endorsement for specific ports where such endorsement is essential
for orderly and efficient trans%ort of persons and goods.  Strict
recency requirements should be adopted for pilots who wish to
maintain inter-regional endorsements.

4. The Board should be authorized to establish a formalized deputy
pilot program, with substantial experience requirements (in addition
to existin? tonnage requirements) that must be completed before a
pilot is allowed to take the exam for a higher license. Each pilot
seeking a higher license should also be requiredto pass a check ride
evaluation. The  Board should require the pilotor?anization of each
region to develop training procedures that enable all deputy pilots to
have equal opportunity to perform ship movements, take observer
t[]ips, Iand perform the dockings/undockings necessary to upgrade
their license.

C. Pilot Evaluation and Relicensing

Currently, the state has no system for evaluating pilots after they
have been licensed. Once a person has obtained a license of any type
(with the exception of a temporary license), s/he is free to operate
under that license indefinitely upon the payment of a biennial
license renewal fee and submission of a physical exam results. In
theory—and allegedly, in practice—pilots can hold endorsements forv
state waters and for ports which they have not visitid for years.



Pilots can continue to renew licenses with only minimal actual
pilotage within a two-year period. Finally, although new
technologies are being introduced in the industry, the state
currently requires no continuing education for licensed npilots.

Because the state has an interest in assuring the continued
competency of the pilots to which it has granted licences, the report
concludes that the current system of virtually life-long licensure
without periodic evaluation is insufficient.

Despite national concern about substance abuse, particularly in
occupations of high importance to public safety, Alaska current|
conducts no oversite of the marine E”Ots in this respect. This lac
is particularly troubling in view both of Alaska's known high
incidence of substance abuse and of several recent legal actions
alleging abuse among npilots.

Finally, some persons contacted in the course of the study expressed
concern that Alaska had no age limit for license renewal. A
*mandatory retirement age has been suggested.  The study concludes
that physical condition rather than age should be the main judgement
criteria.  In this respect, the existing general, biennial physical
examination requirements are insufficient to ensure that pilots
maintain the level of health and stamina required by the profession.

Recommendations:

1. The Board should establish a check-ride system for fully-
licensed pilots, that would allow the skills of each pilot to be
observed prior to license renewal. Check rides should be evaluated
by current senior pilots (i.e., peer-review), designated from each
region by the Board.

2. Recency criteria should be adopted for pilots to maintain
endorsements for specific waters and ports. Some form of "use it or
lose it" provision, such as a minimum number of ship movements
between license renewals, should apply to all pilots.

3. The Board should be authorized to conduct random substance
abuse testing.



4. Bev piot should be reguired in statute to submit to a conplete
anhr;sual_ physical exam administered by a fully-licensed, practicing
physician.

5. The Board should develop an approved list of continuing education
options, such as simulator or Autonretic Radar Platting Alcs ?_DRDA)
training, and require thet pilots conplete a course between license
re S. Qﬁoptmmwldbefor‘trestatetowtmu‘alnrg
&ﬂgqgw an increase in license fees and the tariff
indvidLel pilat pay for transportation and board.

D Pilot Discipline

In the past, the state relied upon the pilot associations to handle
pilot discipline within their oan ranks.  However, recent court_cases
allege thet associations are no longer willing or able to fulfill this
function. Therefore, tre state Increase 1ts &dlity to nonitor
the profession.

The study finds tret Alaska's statute comemin%Epilot discipline is
anong the nost comprehensive and nodem of naritine states.
Honever, the study also fincs thet the statutory sanctions are
S(_alldom ;J/nvd@dﬂe. VBjor h|Mrabem%mmd f%lglej tyefﬁm%réttai pQ|ICII’1? nelcir/
ilotage State appear to be t In ning tr
Pnfqrratlpn about accidents and incidents and tre lack of trained
rranﬁedln\mtlgatlon personnel to folow Yy on those which are
reported.

Recommendations:

1. The Dvsion of Oocupational Licensing should be authorized ©
hire a ful-ine nerre pilot coordinator, t© be funded with program
receipts from increased pilot license fees.  Idedlly, the coordinator
would have o connection Wﬂ%oaara/ 0?llot organization in the state
and would be approved by the Maire Rlos. He/se snould
be qualified to review pilot organization training _pro%rams,
participate In license examinations, and investigate accidents and
Incidents of pilot misconduct.  The coordinator would report findi

to the state d for action.  Allegations of pilot misconduct should
8% : 15|(§|01Lé5|5y hendled by the board under tho powers granted in AS

v
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Tre two public meners on the Board are both fran the same region.
State representation on the Board (1.e, the DOED commissioner or
designee position) appears t© be a limted value in asserting state
mtenregs, prinarily because of the high tumowver rate of designated
meners.

Duirg the course of the study, it wes foud thet the Board curently
requires individual pilots t file frequent reports on ships
moverents which trey have handled.  Study staff hed intended to
utilizz this infomretion t© provide a nore quantitative description
of Alaska's snipping indstry.  Howewer, tre infomration received by
the Board is not maintaired in a useful fomrat.  The report concludes
thet existing reports are not being utilized by the State Board or the
DCHD  Yet, the state should have access © the nmanagement
|[[1fac%rrrat|m necessary o efficently regulate narire pilotage in the
state.

Recommendations:

1. The Board must be given specific authonty in statute o set pilot
license fees and ftariffs, 1mpose experience and traini
requirements as it sees fit, set pfgssl /health standards,
require drug and aloohol testing of pilats.

2. Since Board actions berefit the entire shipping industry,’
particularly with respect to pilot qualifications, accident
Investigation, and rate setting, the Board should have authority to
consider state administrative costs In setting pilotage rates. A
portion of the tanff would be retumed to tre state and could be
used, on appropriation by the Legislature, to assist in funding
program  administrative Costs.

3. Because of increased duties and responsibilities being re-
commended for the Board, meetings should be scheduled at least
three tines per year, with provision for emergency meetings at the
request of the chair.

4. Tre DOED Commissioner o designee position snould be reassigned
to an active pilot fram the Aleutians region.  Additionally, public
Board members should reside in different regions of the state.

5. The Board should either cease to require detailed infomretion o
ships' novenrents from individual pilots or should organize this



mformatlon In a database to be used to r|od|c

. If such reports aro initi determned
useful Board should have the adility to require ttat iIncivicLel
pilots ‘and pilot associations file the necessary informration

G Plot Organizations

Despite current intemal problems within some  pilot  associations,
the report concludes that associations and other voluntary
organizations of pilots wil continie t provide the core of

pilotage services in Alaska, as is standard practice in dl
other mantlrre states. If the above reconmrendations conceming in-
creased entry Ievel requwements are adopted, the associations Wil

be called tﬁle mejor role in training, since their
meners constltute largest podl of senior pilots with unlimited
licenses. recom*nendatlonS for pilot evaluation,

assouaﬂon merrbers wil also take the responsibility for r
g ng these fuctios for tre state, tyassouatPc‘)ar?s
rrust have liaaility protectlon

The report also concludes thet pilat assouatlons and groups are tre
nost efficient mechanisns  for provi comprehensive, 24-hour
per day, -round pilot services. Alrgugh Incividual pilots can
and should be alloned to continue to operate independently
provice specific services, without some fom of pilot associa |on
portions of the state ad the inoLstry are \ery likely to be uncer-
served. If associations are to contine t© perfom the services of
pilot dispatch, they must be cleared of antitrust charges.

Howewer, the report also finds thet in retum for recognition and
protectlon from antitrust_allegations, the state should nore closely
nmonitor association  activities.

Based on US naritine histary and the experience of other states, as

V\eII as tteltegt(imycormgtftrmst Alaskan OIIsota ttehareport concludes
unrequla ition anong can have a corrosive

effect bggh ity of sen/Fl)Ices provided and on the

Independence of state pilots fram shipowner control.  WWhile nothi

in state regulations should preclude incividal pilots or groups

pilots from providing nore efficient service to the |

cutting doan travel tine and costs or by rmnrg dispatch services

closer to the point of ship traffic corrpetltlon based only awv

pilotage rates should be discouraged. \Ahere such conpetition hes v
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been alloned in other states34, the result has been a cut-throat
battle for lucrative shipping jobs while nore difficult routes,
remote ports and unusual vessels have been uneble to dotain tinely
services.  Additiorally, t comer the nost desirable assignments,
pilos and pilot groups have apparently given wp a large measure of
|P]dependence and operate essentially as employees of the
shipowrers.

Recommendations:

1. Aot organizations should be recognized In state law and
chartered to provice state-approved training for deputy pilots.

2. In retum for limting lidality and providing protection fram
antitrust litigation, the state snould require that pilot organizations
file their bylans and operating rules with the Department of
Commerce and Eoconomic Develgoment: The Board should have the
authonty in statute to veto bylans and/or suspend the charter of
or |z{'_;1t|ons for practices thet it feels do not serve the public
interest.

3. Inorder to assure thet dl pilats and pilat organizations honor the
Board-established pilotage rates, pilot organizations and individLal
businesses should be required law either tosubmit copies of
their annual audits to the State o, in trecase of indvidLel
contract pilots,  keep their books open for state aldit

NOte:  Tre charter of pilot organizations does not preclude
indvidual pilots from offering their services indepencently, so lag
as they re to the tanff schedule.

H Individual Pilot Liability

The stuo¥ concludes that the traditional liability protection
afforded pilats has been eroded by an increasing nuber of "nuisance
suits"  brought O?gamt Pllots. This exposure is expected to increase
as a result recent federal anti-ail-spilllegislation.  Although
Blelols_should continie © be held liable for wanton and reckless

havior, some dollar limtation on lidaility would relieve pilots

340nly Florida (Tampa Bay Port) and Connecticut have experienced such competition.
Both states are currently attempting to remedy the situation by law or regulation.
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from being autonstically included In clam for damages ansi
from perfrgn‘rarm of tr)éir duties. v ) v

Recommendation:

1. Indvidd pilot Iidoilit%/ should be linited in statute t a specific
dollar anount. . Mst states which have enacted such protection set
the armount at $5,000.

. Plot License Fees and Tanffs for Ship Movements

The existing fee schedule for pilat licenses appears to be extrerrrgg
low and hes not been amended for several years. Tha report fi
that a biennial fee of $180 has little Trelation to either the
administrative costs associated with renewal or the value of the
license to the holder.  Mbst other naritime states charge
significantly higher fees.

The tanff schedule has been in effect since tre early 1980's ad
does not reflect changes in cost of IMg or in the industry.  In
addition, as mentioned abowve, the Board's authority to set ad
enforce rates has been called into question.

Recommendations:

1. Rilot license fees should be reviewed by the Board and increased
substantially to reflect the increased costs of program
administration. It is recomenced that the Legislature consider
treating license fees as program receipts and authorize thet they be
used  fud a marire plot coordinator and increased training
requireents. Based on other states' rates, an annual license fee
for pilots of $1,500 appears to be reasonable.

2. The Board should be authorized in statute t© establish an
enforceable tanff schedule, to avoid unhealthy rate conpetition

anmong pilots.

3. The taiff schedule for ship noveents should be reviewed by the
Board and adjusted where necessary. The Board should consider
special rates for unigue circumstances, such as ferying fisheries
observers © vessels in Duch Haroor.

Vv



4. Tre Board should be given tre authority to incluce a training fee
in the tnff schedule. The fee would be ‘used by associations and
individual pilots 1o Xrow_de partial support for training and
continuing education. e c%,mr(fn of tre aIf%%I stﬁyeaﬁceréuel a'% the \Asgajtg
as ram recel | islature,
coveprmlgra\,el expepnts?es for e\almmck rcks.
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NUH 1Y *».)— Ime.
P.O. BOX 597
* HOMER. ALASKA 99603

(907) 235-3271

January 1, 1990

Governor Steve Cowper
Capitol Building
Juneau, Alaska

Dear Governor:

I am wricing to alert you to serious problems in state marine
piloting which. 1 believe should be of grave concern to you, to
legislators and to the public. The following observations and
conclusions have been reached after more than 15 years of piloting
in Southwest Alaska and 4 years of service on the Alaska Board of
Marine Pilots, 3 of them as chairman.

State pilotage in Alaska 1is 1in trouble 1in several ways. High
standards of training and performance are legally nonexistent and
those imposed by pilot -associations are being eroded by legal
action. m Qutside steamship agencs are manipulating pilots and
sponsoring competition to the detriment of safety and thereby

striking to. the heart of state pilotage. The Alaska Board of
Marine Pilots faces an increasingly uphill battle to maintain and
strengthen .pilot training and performance standards. Alaska-is

the easiest state in this country in which to obtain a state pilots
license.

ERODING AND NONEXISTENT STANDARDS OF TRAINING AND PERFORMANCE

Traditionally, pilot associations throughout the U.S. nave set and
maintained standards of training and performance for pilots. The
pilot association of which I am a member, Southwest Alaska Pilots,
typifies most pilot groups which maintain strict qualification and
training standards. our pilots have extensive seagoing
backgrounds, have attended the Dbest shiphandling simulators
available 1in the world today and have passed a long training and
check-ride system with veteran pilots. We have long recognized
that the state license is entry level only and not an assurance of
competency. Local association requirements such as ours should be
the minimum a responsible pilot association should expect and be
able to maintain. Sadly, however, pilot associations nationwide
find it increasingly difficult to maintain high professional
standards.

page one of seven pages



The traditional role of pilot associations as trainers and
watchdogs over professional standards is being eroded by an
alarming trend in coday"s legal climate. Locally imposed standards
are Tailing to protect and maintain a high standard of piloting
for at least two reasons:

1. Pilots have successfully sued their own associations claiming
the group had no right to selectively dispatch or impose training
on an individual because the pilot already had a Coast Guard and
stateelicense and, hence, a "certificate of competency."”

2. Association lawyers are telling us these days that associations
are probably liable if a pilot who has been trained and otherwise
qualified byi.3an association, absent some kind of statutory
requirement, has an accident.

Today"s dismal "legal situation for pilot association training
programs is combining, to the detriment of safety, with a weak
state pilotage act which does not require high enough 1licensing
standards to reinforce the association imposed requirements being
eroded away by <court decisions. Alaska®"s state pilotage act
requires relatively minimal seagoing background and Coast Guard
license and no apprenticeship training at all for beginning pilots.
Not only are there virtually no state required training standards
or training program for <candidate pilots, neither are there
recurrent training and <continuing education requirements for
practicing -pilots. These low standards should be cause for grave
concern.""

The standards required for a Coast Guard pilotage endorsement,
prerequisite for a state license, are even more paltry and
inadequate than those imposed by the state.

It is an open question how long pilot associations, on their own,
can hold the 1line on high professional standards. I submit the
ultimate victim of today"s worsening legal situation coupled with
virtually nonexistent state and federal standards will be the
professionalism and competency of piloting in Alaska and,
ultimately, the safety of intra-state marine transportation. Could
the state of Alaska be found liable if a serious maritime accident
occurred at the hands of a state pilot whom a court determined was
insufficiently qualified and trained?

Governor Steve Cowper V
January 1, 1990 v
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CONTROL AND MANIPULATION OF STATE PILOTS BY OUTSIDE STEAMSHIP
AGENTS AMD ITS EFFECT ON SAFETY

The problem of low entry standards coupled with Alaska®s practice,
unlike any of the other 22 maritime states, of issuing an unlimited
number of licenses is creating a surplus of licensees, many of whom
have had scant seagoing background and little or no training. I
believe this system is being taken advantage of by outside
steamship agents who feel that competition among pilots 1is in their
interest. The situation 1is beginning to cause accidents:

- When the SWALLOW grounded and polluted Dutch Harbor
last year she was waiting for a pilot. There was a pilot
ready and available but he was from an association not
.in favor with the steamship agency that represented the
ship. Hence, the ship had to v/ait for a pilot from the
preferred group. While waiting the mate on watch
apparently fell asleep and the ship then went aground.

- In another more recent incident a pilot who was on duty
in Dutch Harbor was contacted by an agent and asked to
bring a ship, REEFER FRESH, 1into inner Iliuliuk Harbor.
The pilot refused the job on grounds of safety: the ship
was judged too large to enter l1liuliuk under the
conditions then prevailing. The agent thereupon
contacted a competing pilot group whose members had no
such compunctions. That group dispatched a pilot to the
job. Witnesses state the ship went aground maneuvering
to enter the channel and had to be pushed off by tugs.

- Currently there is a movement afoot by some licensees
to offer "through service"” pilotage on cruise ships which
transit both Southeastern and Southwestern Alaska during
summer months. Their claim 1is, presumably, that such
service will cost the operators Jless money. Veteran
pilots from both geographic areas agree that there 1is no
way an individual pilot can maintain the high degree of
currency and local knowledge of both these huge areas

necessary to do a credible and safe job of piloting. But
rather than lose their livelihoods these veterans will
offer the same service, despite their serious

reservations, if they must 1in order to survive.

Governor Steve Cowper
January 1, 1990
page three of seven pages
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Unlike groceries or airline fares, for example, state pilotage
should not be a commodity in the market place where competition is

seen as good because it keeps prices down and service up. in
piloting, there are public interest 1implications of safety which
have a higher value than competition. That 1is why the maritime

states control piloting and set rates much as they do with a
publically regulated monopoly such as a utility company.

Competition between pilots for jobs totally violates the "guts"™ of
state pilotage, the essence of which, as you know, is the
independence of the state pilot from the interest and control of
the shipowner or his agent. A pilot should make shiphandling
decisions based on safety considerations only rather than on the
shipowner®s or agents®™ commercial 1interest. He 1is not free to do
this if he 1is forced to hustle jobs and fend off other pilots who
may be in favor with particular agents or who may offer a shipowner
or agent a better "deal". Ideally, the state pilot sees his
allegiance to the citizens of the state and to local political
authority. He must be insulated from commercial demands, unrelated
to safety, 1imposed by having to vye wtih other pilots for jobs,
only in this way can safety be served. It is important to note
that of .the 23 coastal®™ states only Alaska permits competition
between pilots.

If these,cojicerns sound self serving they are not intended to be.
The 1issue-here is not individual pilots or pilot groups. Rather
it is the integrity of Alaska"s state pilotage scheme. A system
which permits an unlimited number of licenses and requires little
or no training 1is ripe for tampering by commercial interests. I
submit that this 1is happening and safety will continue to suffer
if a better system 1is not put in place.

PILOT BOARD DIFFICULTIES IN MAINTAINING AND UPGRADING STANDARDS

During my tenure on the pilot board the twin problems of getting
regulations 1in place and maintaining a meaningful system of pilot
discipline were almost intractable. This was largely because of
what can only be termed an uncooperative, 1if not obstructionist,
attitude by the department of law toward the pilot board and,
indeed, perhaps toward all boards. For example, the department of
law recently opined that the pilot board had to issue a pilot a
license for Southeastern Alaska based on dockings and undockings
he performed in Southwest Alaska!

<<

Governor Steve Cowper
January 1, 1990
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Law department attornies claim that the way the pilot statute Iis
written 1is responsible for those kinds of interpetations.If that
is indeedthe case, then the state pilotage act should be
overhauled and rewritten SO that sensible and meaningful
regulations can be put in place in a timely way and not delayed and
thwarted ¥ / state attornies whose jJob it is, presumably, to help
the board. This 1is manifestly not the case now.

PILOT DISCIPLINE

When pilots err, as they occasionally do, it is the pilot board"s
job to discipline .them, when appropriate, after due process. The
problem here 1is that due process is routinely taking between 2 and
3 years before a pilot discipline case ever comes before the board.
During this hiatus, the pilot 1in question continues to hold his

license and works on it with no restictions. This makes pilots and
the maritime public view the pilot board as a paper tiger that
never takes prompt disciplinary action. Even worse, it is unfair
to the public which rightfully expects errant pilots to be dealt
with, .

EASE OF ENTRY

Alaskans probably expect that their state government requires high
standards for entry into the demanding profession of ship piloting
where the consequences of failure can have a profound impact on

them and the environment. Unfortunately, that is not the case.
It is a fact that Alaska 1is the easiest state in which to obtain
a pilot®s license. In this state liquor licenses, taxi cab permits
and commercial fisning entry permits are limited among individuals
for the Jlarger public good. Ilronically, an wunlimited number of
pilot licenses can be 1issued. 3iologists tell us that the fish
resource cannot withstand unlimited pressure from too many
fishermen. I submit that the "resource™ of maritime safety cannot

withstand the pressure of too many pilots, particularly whan many
of them are poorly qualified and trained.

RECOMMENDATIONS

Alaska®s state pilotage act should be thoroughly overhauled and
rewritten. Only 1in this way can the problems 1 have cited be
properly and permanently dealt with. Specifically:

Governor Steve Cowper
January 1, 1990
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1. The new pilotage act should require the highest standards of
entry and training:

- Applicants for license should possess a minimum Coast
Guard license as master of ocean, unlimited.

- A comprehensive training program should be established which
would be funded by the state using monies from pilot fees.
The program should include simulator, observer trips and lots
of hands-on shiphandling under the guidance and instruction
of eexperienced pilots. At the <completion of his or her
training the trainee must be capable of independent piloting
on lower _tonnage vessels, advancing to larger ships as
experience and performance permits. California hasa program
every much like this and | believe it could become amodel for
the profession. Alaska®s goal should be to havethe most
Qualified, bast trained pilots in the country.

2. The new pilotage act should tightly control the number of
licenses issued and in force consistent with the needs of shipping.
Those needs should be established by a representative pilot board.
This 1is done in all other maritime states | am aware of. It is the
only way to prevent the unsafe situation where too many pilots
compete for jobs by bowing to the commercial pressures of
shipowners rand agents. To prevent individual pilots or pilot
groups from rdiscriminating about who may become a pilot, the
pilotage act should provide for state selection of trainees for
licensure based on need and an objective set of professional
criteria.

3. Working pilots should be required to <complete recurrent
training and ongoing education in the same manner as other
professionals. Every 2 or 3 bienniel license renewal cycles pilots
should have to document completion of training at a shiphandling
simulator previously approved by the pilot board.

4. The new pilotage act should be written so clearly and concisely
and the pilot board®"s authority stated so specifically that there
is no longer the possibility of conflicting and contradictory
interpretation by staff attornies. A way should be found ji.n the
Administrative Procedures Act to permit timely resolution of pilot
disciplinary cases.

<<

Governor Steve Cowper
January 1, 1990
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5. Finally, state pilots should be legal residents of Alaska, in
many, many cases they are not. if one believes as | do that the
state pilot license confers on the individual special obligations
and responsibilities to the state then it follows that a licensee
should live here.

The. problems 1 have outlined are real, Governor. Alaska®™s system
of mandatory state pilotage 1is 1in trouble. I urge you and your
staff to examine the problems and find solutions. If I can help 1in
any way "I will gladly do so. Thank you for Jlooking at this
critical 1issue.

Sincerely yours,

Governor Steve Cowper
January 1, 1990
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March 21, 1990

Captain W. E. Murphy
P.0. 3o0ox 597
Homer, AK 99603

Dear Captain Murphy:

Thank you for your thoughtful letter concerning marine
pilotage in Alaska. The issues you raise are of definite
concern to me. They are also issues that should be fully
addressed by both the Executive and Legislative Branches.
As you know, the Board of Marine Pilots 1is up for sunset
review next year. It appears to me that the upcoming sunset
review- process will provide the State with the forum it
needs to explore the matters you have raised.

In preparation for that process, | have instructed Mary
Halloran,~"Director of Policy in my Office of Management and
Budget, to coordinate work on this 1issue during the interinm.
Your letter clearly suggests that the administration needs
to get up to speed on piloting issues nationwide, and
Division of Policy research staff will be most helpful 1in
exploring the potential implications of the direction you
see piloting regulation taking in Alaska.

As part of that work, the Department of Commerce and
Economic Development, Division of Occupational Licensing,
will look closely at other pilot licensing boards, report or.
the relationship between those state boards and related
private pilot associations and be prepared to offer
suggestions that address the antitrust concerns that result
from these considerations.

Finally, the Department of Law will review the legal
ramifications of issues such as pilot experience and
training in light of my concerns for the protection of both
our environment and Alaska®s important renewable resources.

We will keep rhe Board of Marine Pilots apprised of our
progress. I have also asked that these agencies seek the
advice and comment of tne state®"s piloting and shipping
interests during this process.



Captain W. E. Murphy March 21, 1990

Bv involving all interested parties, | feel confident that
the administration v/ill be in a good position to focus
legislative attention on those areas of piloting regulation
in Alaska that we believe need public debate and perhaps
significant change.

Thank you for taking the time touring this matter to my
attention. I share your concern ftor the repercussions of a
poorly trained and inexperienced marine pxiot corps, and you
have my commitment to thoroughly review/thisynatter.

,Z T

>ve Cowper
"*"Governor

cc Attorney General Doug Baily
Commissioner Larry Merculieff
Board of Marine Pilots Members
Mary Halloran
Randall Burns
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May 25, 1990

Ms. Mary Lou Madden
Office of the Governor
State of Alaska

P.0. Box AD

Juneau, Alaska 99811
Dear Ms. Madden:

I am General Counsel to the American Pilots”®

(APA). Captain Pat Meely, President of the APA,

ticipating 1in the Xth Congress of the

Pilots Association in Israel for most of this

asked me to respond to your letter

The following information and commentary

guestions raised 1in your letter and 1is organized

the same order as the questions.

1. Entry Level Requirements.

Alaska®s requirements are noteworthy in that

requirements and the requirements for obtaining

lot"s license are the same. In other words, there

training required. To my knowledge, no other

licenses without some pre-license training progranm
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Its. flary Lou Madden
May 25, 1990
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are given. In that respect, | believe that Alaska®s requirements
tor obtaining a state pilot license are the lowest and least
stringent of any state®"s requirements at the present time.

The existing entry level requirements of Alaska law do not
approximate.a pre-license training progranm. A federal pilot
license 1is not a substitute for a training progranm. In all other
states, it 1is either a precondition for admission to a training
program or 1is one of the 1initial steps 1in the program. Unlike
the t;pical state pilot license, a federal pilot license may be
obtained without any prior training or service as a pilot.

Alaska®"s requirement of 10 docking and undocking jobs wunder
the supervision."of a state pilot 1is a similarly inadequate alter—
native to a training program. Trainee pilots in other states
make hundreds and, under some programs, thousands of trips v/ith
instructing state pilots before they can receive a full state
license. Mot only is the 10 required jobs a relatively minimal
number of such jobs, but a simple requirement for a specified
number of jobs or trips lacks any assurance of the educational
content and instructional value of the assignments. Although 1
am confident that a supervising state pilot would take his
instructional duties seriously, such jobs should be part of an

established training program.
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2. Pre-License Training.
A) Meed.

A distinguishing feature of the state pilotage system in
this country 1is that in almost all cases, pilots learn their craft
under the tutelage.of master pilots. This is integral to the
status and function of a a state-licensed pilot, which 1is signi—
ficantly different than the status and function of someone with
only a federal pilot license.

State pilots are, and should always be, independent of the
owners, operators and agents of the ships on which they provide
pilotage services. They serve and protect the interests of the
state, not the"shipowner. State pilots must be experts 1in navi—
gation and in handling the different types and sizes of ships
likely to be encountered. State pilots must know how to handle
themselves on the bridge of a ship, often among crew members whom
they have never met before. Finally, state pilots must have a
detailed familiarity with the local waters and the various con-—
ditions and factors that affect navigation in the area covered
by their license.

These skills and responsibilities can only be learned
through 1locality-specific pilot training programs. No matter how
much sea service an individual may have, no matter how many times

an individual may have transited a particular body of water while
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3. Continuing Education.

You are correct that the emphasis on continuing education
is a national trend. Although 1 have heard, as you have, that
California and Washinguon may be considering mandatory continuing
education for state-licensed pilots, 1 am not sufficiently famil—
iar with those plans to comment on them.

The Coast Guard has required periodic recertification of
Radar Observer status for federal pilot licenses for several
years and has recently proposed adding training in Automatic
Radar Plotting Aids (ARPA) to the qualifying courses leading to
certificates of Radar Observer. State pilots, all of whom have
federal pilot rl-icenses, must, of course, take those courses and
comply v/ith that contining education requirement. In addition,
many state pilot associations have had their own continuing
education programs for some time. Those programs have included
periodic ship simulator courses and participation 1in shiphandling
schools, most notably the one in Grenoble, France. Pilot partic-—
ipation 1in association programs is voluntary. The association”®s
role is to disseminate information about the available courses
and school programs and to pay all or some of the costs and
expenses for some agreed number of pilots per year.

Even with the current trend emphasizing continuing educa-—

tion for pilots and other licensed mariners, there remains a



PhiKHUA,

Ms. Mary Lou Madden
May 25, 1990
Page Eleven

considerable amount of disagreement within the maritime community
over the value of simulator courses and shiphandling schools
for continuing education. V/ithout taking sides in that dispute,

I believe that it is safe to say that the value is not the same

for all pilots. Some pilotage areas are not covered by any
simulator program. Some may never be because of the difficulty
of replicating the conditions of the areas. Some pilotage

tasks are not approximated in any simulator exercise or ship-
handling model.

The expansion of continuing education for the pilotage
profession is therefore limited by the availability and utility
of instructiongl programs and exercises. A state that would
want to establish continuing education requirements should first
carefully examine what continuing education 1is available and
what benefits it might provide. It has been my experience that
state pilots have been in the forefront of the maritime industry
in educating themselves in the latest changes in technology and
in pursuing ways to maintain and improve their skills. For
that reason, || would consider the primary benefit of a state-
mandated continuing education program to be to formalize and give
official sanction to what pilots themselves would consider approp—
riate. I would also support such a program if it would facilitate

including the substantial costs of continuing education 1in the
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license. That understanding is relevant to your question regard—

ing possible liability concerns of pilot associations.

D) Types of Programs.

Apprenticeship or training programs vary considerably from
state to state. There are two general models, however.

Most of the East Coast states have lengthy apprenticeship/
deputy pilot programs. Prior sea service or equivalent service
on a hug under a federal Ilicense is generally not required for
entry intc the apprenticeship progranm. Service on ships or tugs
with or without a license is typically accepted 1in lieu of an
otherwise required degree fiom college or a maritime school,
however, and, 1in fact, many apprentices have both prior service
and a degree. These apprenticeship programs receive approval
from the Coast Guard so that time spent in the program may be
accepted in lieu of licensed service for purposes of qualifying
for a federal pilot license. The programs feature classroom and
shipboard instruction 1in general shiphandling and navigation and
in local conditions and requirements.

Following completion of the apprenticeship program, which
may last between two and si. years, a trainee becomes a deputy
pilot and is issued a limited state license. The deputy then

is permitted to pilot ships within the size limits and other
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conditions of the license. During this period, the deputy also
makes many trips on larger ships, receiving "hands-on" experience
under the supervision of a full licensed pilot. Limits on the
deputy®"s license are removed on a gradual, step-by-step progres—
sion based on the period of time or the number of such trips.
The deputy pilot period may last from two to four years at the
end of which the trainee is eligible for a full pilot license.
Most states outside of the East Coast require licensed
service on ships or tugs, and usually a federal pilot license,
for entry into their training programs. As a result, their
training programs are of shorter duration. Because the trainees
entering such programs have experience 1in shiphandling and
general navigation requirements, much of the curriculum of the
typical East Coast apprenticeship program 1iIs not necessary.
Rather, these other programs concentrate on the development of
local knowledge and the pilotage skills required in the particular
area. Generally, there 1is a purely 1instructional period of
between six months and a year followed by a deputy pilot period
of hands-on training and limited but progressively broader pilot-
age authority. Trainees in these programs are usually referred
to as deputies throughout the process and until they receive a

full pilot license.
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have a role, of varying degrees, 1in the selection of trainees;
in other states, pilots are excluded from the selection process.
All states have certain stated eligibility requirements for
applicants.

There 1is no one training program or selection process that
the APA endorses as the best or most effective and fair. Each
state"s requirements should be based on the particular needs of
chat state. In general, we would recommend that a training and
licensing program satisfy two criteria. First, the program
should not discriminate either for or against any individual or
class on the basis of race or gender. Second, the requirements
of the program®should be concerned solely with achieving the
primary objective of state pilotage regulation, which the Court
in Kotch stated, "is to secure for the State and others interested
the safest and most efficiently operated pilotage system obtain-—
able."™ In my opinion, it would be a serious mistake for a state
to allow other factors unrelated to that objective to dictate a
training and selection process. For example, 1 do not believe
that creating employment opportunities or encouraging competition
are appropriate or prudent goals of this aspect of pilotage

regula tion.
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C) Legal Status.

Some training programs are set out in detail 1in the state
pilotage statute. An example would be the Florida training and
license eligibility reguirements, which are provided 1in Fla. Stat.
Ann. 553101071 - 3.10.081 (West 1989). In other states, the statute
directs the Pilot Commisssion or Board or some other licensing
body to prescribe by regulation training and licensing criteria.
See, e.g., Cal. Harb. & Nav. Code, S1171.5 (West 1990) (San Fran-—
cisco Bay pilots). Finally, 1in some states, the pilot associations
develop the training programs, which are then submitted to the
licensing body for approval and adoption as the official training
programs required by the state. New York and Pennsylvania are
examples of such states.

In all states, pilots have a role in the training process,
most commonly as instructors on training trips. In that cap-—
acity, the pilot not only 1inscructs the trainee during the trip
but also records the trip, often with comments on the instruc—
tional content of the trip and on the trainee®s performance.

In administering training programs, pilots and pilot assoc—
iations act as instrumentalities of the state. It must always
be understood that the state 1issues the license and, by doing so,
certifies that the trainee/applicant has met the training require—

ments and possesses the other necessary qualifications for the
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a member of a ship®s crew, and no matter how long an individual
may have had a federal pilot License for that body of water, the
individual should not be allowed to walk 1into a licensing office

and be given a state pilot license.

B) Legal Authority and Policy Considerations.

Your letter suggests that there may be some concern that a
requirement for pre-license training may pose 1illegal or 1inappro—
priate restraints on entry into the pilotage profession. Such a
concern 1is unwarranted.

It is well established that, as a legal matter, a state may
limit the rigfrtrto pilot vessels subject to state jurisdiction
to individuals who have been licensed by the state. To do so
does not violate either the United States Constitution or the
federal antitrust laws. Olsen v. Smith, 195 U.S. 332, 49 L. Ed.
224 (1904). Further, a state has considerable discretion under
its licensing authority in restricting the number of licenses
issued, 1In estabi?shing training requirements and in selecting
individuals for training - notwithstanding the fact that such
features of pilotage regulation necessarily restrain entry 1into
the profession. Kotch, et al. v. Board of River Port Pilot
Commissioners for the Port of New Orleans, et al., 330 U.S. 552,

91 L.Ed. 1093 (1947); Brechtel, et al. v. Board of Examiners of
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Par Pilots Lor the Port of Mew Orleans, 230 F.Supp. 18 (E.D. La.
1964 ).

Of course, what a state may legally do and what it should do
are two different matters. Even without considering the latitude
of state legal authority, however, it 1is generally accepted that
it is entirely appropriate for a state to set up training or
apprenticeship programs designed to assure, as much as possible,
that only competent, knowledgeable persons are issued pilot
licenses. I am aware of no recent instance 1in which a state”s
pre-license training requirement has been attacked on the
ground that it unfairly restricts entry into the profession.

To be sure, .there have been complaints on some occasions
that the method of selecting individuals for certain training
programs 1is unfair or illegal. I do not know of any successful
legal challenges of that sort, however. Indeed, both the Kotch
and Brecntel cases upheld a training and licensing system that,
according to the plaintiffs® allegations, Jlimited pilot licenses
to relatives and other persons acceptable to existing state
pilots.

The states regulate entry 1into their training programs
in a variety of ways. Some states have a competitive exam
procedure; some rely on a screening process that is competitive

but does not involve an examination. In many states, the pilots
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occurs or an allegation of incompetence or misconduct 1is made.
My own personal view is that pilot boards or other bodies respon—
sible for disciplining pilots should be part of a state agency or
department. The benefit of that connection 1is that the disciplin—
ary body would have, access to the resources and capabiliies of the
state government, such as investigatory personnel and technology
and legal assistance. Some pilot disciplinary bodies simply do
not have on hand or readily available the expertise or resources
to investigate accidents or to conduct disciplinary proceedings
in a meaningful fashion. Where that is the case, action 1is often
too slow, and neither the state nor the pilot 1is well served.
v

I hope that this information and my comments are helpful.
The APA intends to follow with great interest Alaska®"s review
of its pilotage system. If there 1is any additional information
or assistance that Captain Neely or | can provide, please do not
hesitate to ask.

Sincerely,

Paul G . Kirchner

PGK/Zwmm
cc: Captain Pat J. Neely, Jr.
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the pilotage rate base.

4. Pilot Discipline.

I do not know of any state disciplinary system that would
allow for a more speedy removal of an incompetent pilot than
the power that you describe Alaska has to summarily suspend
a license if it finds a clear and present danger to health or
safety. In fact, || do not think any state could have a systenm
that would be more speedy and still meet minimal due process
requirements. A danger in a summary suspension procedure such
as the one Alaska and some other states have 1is that, as a
practical nrattprr the decision to suspend the license may often
be based more on the extent of damage and loss from the accident
tnan on an objective review of the license-holder®s conduct.

A quick, summary procedure 1is more Jlikely to be influenced by
public opinion and political considerations. Speed should not
be the overriding objective 1in disciplinary actions.

There are, however, certain features of a disciplinary
system that facilitate purposive, fair action that serves the
interests of the state and protects the rights of the accused.
For example, 1investigative and hearing procedures should be
clearly established and published. The capability to conduct a

disciplinary procedure should be in place before an accident
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) STRATEGIC PLANNING
Re: Sunset Pilotage Act

Our File 29.039.'18
Dear Brad:

Thank you for taking the time to stop off in Ketchikan and visit
with the SEAP Board members and myself on Sunset and overhaul of the
PilotagejAct. Although somewhat disjointed in our enthusiasm to speak
up, | teef the presentation covered all of the basic problems confronting
pilotage in Southeast Alaska from SEAP's standpoint. The critical
points of discussion are hereinafter summarized as | recall them.

Limitation on Licenses

My personal opinion is that if entry level qualifications are in-
creased, this of itself would serve as a limitation upon the number of
licenses issued, because not everyone will be willing to make the in-
vestment required to meet the higher standards of entry. (This is
borne out by the number of channel pilots who are dispatched in the
summer who evidence no interest at all in training up because they
would have to invest in winter-time activities in Southeast.)

As | understand SEAP's position, however, SEAP would also want
the Pilot Board to have the authority to open and close entry into the
pilotage profession. Thus far, either or both concepts have been poor-
ly received by both the Pilot Board and its advisors, principally upon

grounds related to monopoly and anti-trust. However, as pointed out
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by Paul Kirchner in his letter on behalf of APA, the power and author-
ity of the State to so regulate has never, ever been successfully ques-
tioned in the courts of the United States.

Opening and closing license entry into pilotage, of course, is
directed related to economic concerns, and appropriate mechanisms must
be set in place to fairly address those matters.

Training Up

You have raised the question of whether or not the associations
would commit to provide training access in order that increased entry
level requirements could be met. As | pointed out, this question of
itself suggests that SEAP has carried on the practice of withholding
training access, which SEAP denies.

Since its organization in December of 1970, and through the 1990
season ,J SEAP will have dispatched 213 non-member pilots during the
summer tour season. Excluding seasonal repeat dispatch, SEAP will
have dispatched 67 individual non-member pilots during this time frame.

Almost all of these non-member pilots came to SEAP with little more
than entry level qualifications, and without exception, anyone who
wanted to train up was given the opportunity to do so. For the most
part, however, these non-members have been content to skim off the
cream in the summer and very reluctant to come back in the winter and
avail themselves of training up opportunities. SEAP has stated to you
that they would continue this practice companion to an increase in entry
level license requirements and limitations on the number of licenses.
SEAP's performance to date should constitute assurance that the commit-
ment would be honored.

Notwithstanding the above, without some sort of statutory or regu-
latory involvement, training up creates and will continue .o create un-
acceptable risks. Training up suggests warranty if the pilot is then

dispatched to a position which requires the experience he has gained in
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the training program, and even more so if he is admitted to membership
in the association on that basis. Under an obligatory program, | would
assume that the members of the association would be acting in a qua-
si-public capacity on behalf of the State of Alaska and thus not open to
individual warranty claim. In any event, this question needs to be
explored and resolved.

Training up also raises tariff problems. As currently practiced,
the non-member pilot is charged for using SEAP's dispatch and pooling
services which charge ranges between 25% and 10% of the tariff receipts
generated by the non-member pilot depending upon his license level.
These funds are passed through the income-expense pool and are
shared equally by the member pilots. My contacts with other pilotage
states reveals that such an arrangement is not unusual, save that in
other~sfates statutory or regulatory provision is made for the practice
Consideration should therefore be given to such approval.

The tariff question above noted also creates a liability problem.
The income shifting raises a question of whether or not the non-member
pilot is "working for" the members. If so, respondeat superior comes
into play. This question should also be put to bed by statutory or
regulatory coverage.

Tariffs

Over the years, the Pilot Board has vacillated over the matter of
tariffs. There is current thought within the State administration that
the Board lacks authority to establish tariffs. I disagree and have
engaged in unfruitful communication with one or more attorneys in the
Department of La-v on the subject. In addition, although AS 08.62. 170
creates a lien in favor of the pilot for the tariff charge, no effective
measure of enforcement is provided- Presumably, the statutory lien is
to supplement the maritime lien which automatically arises. However,

the maritime lien cannot be enforced without seizure of the vessel at
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extreme cost. In times past, we have sought to involve the Attorney
General's Office with regard to enforcement of the statutory lien without
success.

The Pilot Board should therefore be clearly vested with authority
to set maximum and minimum tariffs, if it does not already have such
authority. In addition, some means of simple enforcement of the stat-
utory lien should be developed.

Penalties

The penalties available for imposition upon a vessel under
AS 08.62.190 are less than adequate.

Entry Level Licensing

SEAP is in accord with Paul Kirchner's advice on this subject
given on behalf of APA.

"'Admission to membership in SEAP requires more than Alaska's
entry level qualifications at all license levels because SEAP believes
Alaska entry level requirements are woefully inadequate, and they do
not choose to associate on a membership level with those who barely
possess licensing qualifications. Historically, pilotage has been based
upon local knowledge and experience. With 40,000 or more miles of
coastline, Alaska is simply too large to safely license a oilot for one
area based upon his experience in another area. It would make just as
much sense to give an Alaska license to a British Columbia pilot based
upon British Columbia experience.

The administration must accept the premise that without site spe-
cific experience, even the best all-around pilot is not competent to pilot
into an area he has not been before in a pilotage capacity. From time
to time, representatives of the Department of Law have advised the
Pilot Board that a regulation calling for site specific licensing would be
illegal without "proof" of the need, such proof to consist of lengthy

hearings over the differences between one port and another. I do not
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know cf any pilotage state which has approached the question in this
manner, and given the historical background of pilotage and the prac-
tices of other states which have withstood attack, there is no valid
reason for Alaska to do so. As voiced by Captain Collins and Captain
Elsensohn, they themselves and others like them continually reacquaint
themselves from time to time with ports or areas they have not regular-
ly transitted by making observer trips even though they are fully Ii-
censed for all of Southeast Alaska.
Pilot Liability

As discussed, some pilotage states have adopted a dual tariff so as
to provide funds adequate to cover liability insurance premium co0s*s.
If the vessel opts for the lesser tariff, the event is exculpatory of the
pilot as between the vessel, its owners and the pilot, and the pilot is
considered to be the servant of the wvessel. I have yet to receive a
satisfactory answer from anyone involved with such legislation as to
why the master-servant relationship is critical, and lacking such, |
have always viewed the creation of such a relationship as a fiction. If
the stated relationship enables the vessel to include the pilot as an
assured on the vessel's insurance policy, there is a better way to make
provision for that. | have asked APA to consider giving some guidance
in this area. At present, the only protection the members of SEAP
nave is the exculpatory clause on the pilotage ticket. However, the
extent to which it is effective as to contentis lost with regard to
non-English speaking foreign masters.

Pilot Performance

You have expressed interesc m developing some sort of plan which
would provide for a check on pilot performance. As discussed, SEAP
does not believe any such effort would work if it depended upon par-
ticipation by the vessel masters. Experience over the years has shown

that the masters will not involve themselves in evaluating a pilot's
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performance. SEAP sometimes will selectively dispatch around a
master's concern, much to my dismay, because the master will not
produce anything in writing to conform his concern. To my knowledge,
the Pilot Board has experienced similar problems. If there is to be a
watchdog program of any sort, it must revolve around random observer
check rides by a fully licensed pilot. Even then, | personally question
either or both the effectiveness and the need for such a program. The
best watchdog of all is the membership of any particular association
whose own survival and success depends upon weeding out the
incompetents or training them up to the required level. Here, again,
stiffer entry level license requirements will go a long way toward
elimination of any need for such a program.

Associations

This question of whether or not membership in a pilot association
should be voluntary or mandatory was touched upon. As you are aware
from the materials you have under review, some associations are a crea-
ture of the legislature, some are a creature of a particular pilot board,’
some are voluntary but "recognized", and others, as in Alaska, are
voluntary and "unrecognized".

There is little question but that many of the legal problems which
have confronted SEAP over the years would not have arisen but for the
fact that it is a voluntary "unrecognized" association. At this point In
time, however, | am ambivalent over resolution of the question raised.
I personally have a natural reluctance to have SEAP move away fn n
what has existed for twenty years if the desired goals can be achieved
by other means. As matters progress, | may be abie to come up with
something | can advance to my clients.

Legal Environment
You have asked for a summary of the type of legal claims which

have confronted SEAP over the years. The following listing
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encompasses most of these claims:

1. Assertions that because SEAP permits use of its dispatch and
income-expense pooling service by non-members, the non-member pilot
is entitled to membership and if he is denied membership, then an-
ti-trust or monopoly violations have occurred.

2. Assertions that SEAP as an association has a responsibility to
arrange for and direct its membership to permit observer trips for
license upgrade purposes by non-members.

3. Anti-trust,claims that SEAP has no right to drop a
non-member from dispatch contract for navigational error, failure to
report for assignment, or other causes.

4, Claims that SEAP cannot lawfully limit its membership and to
do so constitutes some sort of anti-trust and monopolistic act.

"5-. Claims that income shifting as is practiced in most pilot asso-
ciations is unlawful. Currently, income shifting within SEAP occurs
only as to non-member pilots as above noted, and year-round expenses
are paid out of a summer income pool as an alternative to income shift-
ing.

6. Claims that because SEAP accepteda non-member for dis-
patch, the Association and the entire membership warranted his quali-
fications and can be held liable for his negligence.

7. Claims that it is illegal for SEAP to "selectively" dispatch by
matching experience wich the call for pilotage even though licensing may
be equal.

Admiralty Attorney

You have asked whether or not it would be helpful to the cause of
better regulation and understanding of marine pilotage for the Depart-
ment of Law to assign an admiralty attorney to advise the Pilot Board.
My answer was and is "No." The law of marine pilotage, although *of

admiralty derivation, is not the common weal of admiralty. In 1952,
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when | was admitted to the practice of law, | was admitted as a "proc-
tor in admiralty". From the very start, | actually practiced admiralty

law and was paid a proctor's fee by the Admiralty Court for every
admiralty appearance. However, in 1970, when | organized SEAP, and
later on SWAPA, my admiralty experience was not particularly helpful to
me as counsel for a pilots association. Any competent attorney in the
Department of Law who will take the time to fully familiarize himself
with and accept the law of pilotage will fill the bill. My problems with
those assigned to the Pilot Board over the years have arisen from their
complete lack of knowledge in the pilotage area—not from their general
lack of competency.
What the State Can Do

As stated at the meeting, | believe it to be essential that the
Administration accept marine pilotage for what it is and has been recog-
nized as being since the formation of the United States. Congress has
seen fit to leave the regulation of pilotage to the individual states,
principally because the marine pilotage needs of the several states are
different one to the other and because marine pilotage is a site-specific
profession. The State must also realize that competition is not the goal
of marine pilot regulation and that, to the extent monopoly promotes the
goals of marine pilotage (e.g., safety and a reasonable return for pro-
fessional effort expended), such should be recognized and accepted as
legal and appropriate. Without acceptance of these predicates, there
isn't much the State can do to achieve any measure of betterment in the
pilotage v/orld. Once these predicates have been accepted, sound stat-
utory and regulatory controls will easily follow to the benefit of all
concerned.

Miscellaneous
During the course of our discussions, | referenced you to the

LaMoureaux case which creates difficulty with regard to dispatch and
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training up of lesser qualified pilots. The citation for that s
LaMoureaux v. Totem Ocean Trailer Express, 651 P.2d 839 (Alaska
1982).

You have asked how SEAP views the advice of Paul Kirchner on
behalf of the American Pilot Association to the OMB. Both myself and
my clients are in full accord with the points he makes and are extreme-
ly pleased to have these shortcomings pointed out by someone remote
from the Alaska pilotage scene.

Sincerely,

ZIEGLER, CLOUDY, KING S PETERSON

CLC:ce

cc: Paul G. Kirchner, Esg.
Kurrus & Kirchner, P. C.
1055 Thomas Jefferson Street, N. W.
Washington, D. C. 20007

James D. Gilmore, Esq.
Gilmore & Feldman

310 K Street, Suite 308
Anchorage, Alaska 99501
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pilot commission regulations, tariff provisions or contract
language in p "lotage tickets or source forms. The enforceability
of such non-statutory liability limiting mechanisms 1is question—
able. See, e.g- Gulf Towing Co. 1Inc. v. Steam Tanker Amoco New
York, 648 F. 2d 242 (5th Cir. 1981); Getty Refining and Manufac —
turing Co. v. Puerto Rico Ports Authority, 531 F. Supp. 396
(D.P.R. 1982). It is generally agreed that an enforceable Ilimi—
tation of pilot liability and corresponding vessel®"owner respon—
sibility for third party claims requires either specific statutory
direction or- circumstances or practices that would 1indicate a
knowing and voluntary acceptance by the vessel owner in a non-
compulsory pilotage setting, United States v. SS President Van
Boren, 490 F. 2d 504 (9th Cir. 1973).

The trend is definitely in favor of liability limitation for*
pilots. In addition to the five states that already have it,
several others are considering it. I would expect that three or
four more states will adopt limited liability provisions within
the next three years.

Although a detailed discussion of the arguments 1in support
of limiting pilot liability 1is beyond the scope of this letter,

I should mention some of the reasons why the trend has developed
over the last few years. In the past, pilots were rarely sued.

As self-employed, independent contractors, they were thought to



