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C - The regulated pilot organization would do

the training. In exchange for this ser—
vice the ate would limit the 1..ability
of the _ . ot doing the trailing.

D - The training program would consist essent—
ially of ship handling - i.e. docking and
undocking throughout the region. During
the training progress reports would be filed
with the Board who would have the authority,
and based upon the pilots who act as train-—
ers, to terminate a trainee who 1is not making
it. In short, someone in training can flunk
out. Additionally, it appears that the train-—
ing period must extend over a fixed time per—
iod. For instance a year even if all the
reguirud dockings had been accomplished in
two weeks.

E - At the end of the successful training period
the person would then get their license.

F - After getting the license the person would
automatically be eligible to be dispatched
through the pilot organization. However,
the pilot organization could require an
"affiliation fee" so that the organization
can cover the costs of property and opera—
tions. In short, this is like the $10,000
AMP now requires.

In addition the pilot organization can have
operating rules to allow income sharing
based in varying percents that take into
consideration coverage and tonnage.

One last point on the training is that the
organization does not have to pay for Iit.
That 1is, the trainee still has to pick up
the living and travel costs involved in
getting the license.

G - A person getting a license does not have
to join the organization. That is they can
pilot on their own. However, they can not
be kept out of the organization 1i; they pay
the affiliation fee.

The above are the main features that it was felt must somehow
get into the law if the state is to continue to have compul-
satory pilotage and implement it without just having state
employees.

The Pilot Coordinator would be a qualified pilot working as an
employee of the state to oversee the organizations, licensing
and complaint aspects.
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After the meetings | spent a long time visiting with Captain Ed
Murphy of SWAPA. The state is well aware of past conflicts be—
tween SWAPA and AMP. 1"ve always had respect fc-r Ed"s interest
in keeping high standards for the piloting profession and we get
along well as friends.

The purpose of the meeting was to find a way to work together
towards the goals of building AMP, protecting SWAPA"s interest
in Dutch Harbor and at the same time insure high professional

standards. After we get the report from the Attorney General®s
Office | will meet with SWAPA to try to insure that we are har—
monious at the November meeting. I think that will be the case.

If the pilots are not united then the State may discount our
input and do what they want.

When 1 get the material from the Attorney General 1°11 distri—
bute it to you so we can discuss it.

Sincerely,

Joe Merrill

JM:as

cc: Mary Lou Madden
Brad Pierce
Captain Ed Murphy
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November 15, 1990

State of Alaska

Office of the Governor

Office of Management and Budget . ,
Division of Policy
P.0O. Box AD

Juneau, AK 99811-0164

Attention: Brad Pierce, Marilou Madden

Dear Mr. Pierce and Ms. Madden:

I want to thank you for the copy of the Alaska Marine Pilotage
Study and the draft of a proposed Alaska Marine Pilotage Act.

Our Organization represents approximately 1,150 marine pilots
throughout the United States, the Panama Canal and Puerto Rico,
as well as masters and deck officers on American flag ships.

We are concerned about the treatment of two issues in the report
and proposed legislation that have the potential for serious
consequences at some future time.

First, there is an absence of any requirement that pilots provide
service through an association. Secondly, there is no provision
to limit, either directly or indirectly, the number of licenses
issued. The issue of permitting pilots to work outside the
structure of an association and an unrestricted number of
licenses are closely related. One permits competition and the

other encourages it.

While these issues may not seem critical under the present
circumstances in Alaska, failure to address them now could result
in an orderly pilotage system collapsing in the future.

A policy choice must be made whether to have a regulated pilotage
system that serves the interests of the State, or a competitive
business that serves the interests of the shipowners.

If the safety of shipping and the protection of the marine

environment are the first priority of a regulated pilotage
system, then the pilot must be insulated from the shipowners

International Marine Division ol the International Longshoremen's Association ! AFL CIO
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competitive pressures. It is unreasonable to expect him to give
the highest priority to the State®"s interests, if doing so will
expose him to retaliations in the loss of future assignments.

IfT shipping companies are permitted to select between competing
pilots, it will place effective control over the pilot in the
hands of the company whose interest in public safe! eand the
marine environment are tempered by economic concerns.

The public interest is best served by protecting the pilotage
system from competitive pressures, and making it clear in law and
regulation that the pilots first and paramount duty is to the
State acting through the Board of Marine Pilots.

You have pointed out in the study the need for an organizational
structure to administer an efficient pilotage service. The
service has to provide pilots, central dispatching, employees,
boats and equipment, pilot stations, radio and communication
equipment, transportation, training and administration of the

whole as a system.

Permitting a pilot to work outside the association undermines the

system. It will not only create a competitive climate, but
removes revenue that should go to support a unified systenm. The
infrastructure of people and equipment required for a reliable
system can not be supported on an individual basis. The

possibility that members could leave an association to operate
independently inhibits long range planning and the commitment to
undertaking financial obligations in equipment, facilities and
personnel to provide services. In the unfortunate cases 1in other
states where pilots have broken away from associations there is
always a significant decline in the quality of service.

The Board of Marine Pilots should be authorized to recognize an
association as exclusive representative of pilots in a port or
region with control over dispatching and collection of fees.
Recognition should be dependent on the requirement that their
bylaws and working rules be approved by the Board and that they
contain a plan for the efficient maintenance of a reliable
pilotage system for their port or region.

We would also urge that consiueration be given to the Board being
authorized to establish the number of licenses that can be issued
to a number sufficient to protect the commercial interests of the
State. That number could be established periodically on an
informal basis, or on a formal basis after public hearing, after
a review of expected traffic volume, expected attrition rates
among pilots, or other relevant factors.

INTERNATIONAL MARINE DIVISION OF THE INTERNATIONAL LONGSHOREMEN'S ASSOCIATION /AF1-CIO
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IT we can be of any assistance in providing more detail on our
views, please contact us.

I must congratulate you on a very thorough and fine report. It
is one of the best analysis of pilotage that I1"ve seen.

Sincerely,

Vice President, Pilots

INTERNATIONAL MARINE DIVISION OP '-iE 'STERNA*CNAL LONGSw REMEN S ASSOC'ATIiON APICtO



CAPTAIN EDWARD H. CREASEY

Post Office Box 6583
Ketchikan, Alaska 99901

October 29, 1990

Office of Management and Budget
Division of Policy

State of Alaska

Box AD

Juneau, Alaska 99811-0199

Attention: Ms Marilou Madden
Mr. Brad Pierce

I applaud your efforts on "The Alaska Marine Pilotage Study".

This is the most comprehensive study of its type that | have
ever read. Keep up the good work.

Thank you,

Captain E. H. Creasey
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Pi let Stud'/ Group/Governors Policy Office
Office of Management and Budget

PO Box AD

Juneau, Alaska 99611-3566
November 5,1990

Dear Hr, Pierce and Ms. Madden,

lam particularly interested in any efforts to uparade the existing levels of professionalism and
competency of pilotage in this State, and to furthering the pilotage profession in general. Your
efforts in conductina the survey and review are commendable, however, some aspects of the fact-
gathering are already flawed, and some areas merit considerable additional study by the reviewing
parties if the recommended changes are to achieve the desired result.

To elaborate on these remarks, I offer the following:

I.) The State of Alaska has a duty to follow democratic principles of representation In matters
such as this, which intimately concern the rights of individuals to pursue their profession.

a) The presentations made by Mr. Cloudy and Officers of SEAP are not truly representative of the
views of the 40-odd pilots who earn their livings bv oilotina in Southeast Alaska. This is due to
the fact that, although all of these pilots, members and contractor: alike, must contribute 3n equal
doilar amount to funding tnose presentations i wiiimgiy or not), anooniv nine navea full vote in
the Qj “cCCCluMAr

ot ThALOG3E, rn *BF Lvul %1 Moo 1R & 1T ik o \oker €0 ay Wantee:ct23r o AURAIVMY K 1114 viw 99T ¥
eaccessibleto a restricted lew memoer-soi ..«f/»» because oi internal mioncit prohibitions in me
bow Gty il DMCowGIC Sy Tt M, B S GIOL-wVIRl e i we v w
"Xoomi'i'ishec urger mreat of e sbuision i ana conseguent unemployment bv me disciplinary
prm 7 ¢ AcpCCI25Gfi

i! ) Factual inaccuracies have already been introduced to this stud/ by parties whose views are
over wftiahtpg For example

a>Mr Ciouov's letter of 6/25/90. attached to the Study Draft,on o 3. states as follows™ non-
member pilot is charged...between 25® and 10® of the tariff receipts generated by the
nonmemoer pi lot depending uoon ms license level. These funds are .snared egually by the
member pilots.” in fact, these funds are not distributed egually at all, with some members
receiving more than double tne amount aiven to otners,

O' Hr Ciouov s letter o 2 4)2 "Almost all of tnese non-member pilots came » SEAP wttn little
mere than entry-level qualifications, and 'without exception anyone who wanted m main up was
given the ODDortunity io oo so For me most Dart, However tnese nonmemoers nave oeen content
to skim off the cream m the Summer and verv reluctant to ccme back in me winter and avail
themselves of trairnno-uo opportunities m fact. a substantial portinn ot : 1ak scontractor ooot
came to SEAP with prior postage experience, and a great number have willing!", made a great
e’foc to train up in tne winter-
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numcier ut wruten and verbal pilot ponorrnonc” reports Pv vessel masters 10 tne oast trireeveacs
alone, and has generally ignored and discouraged those reports

; Marine Pilotage Studl draft, p 4, '13, "By contrast, it is estimated that less than 50 federally -
licensed pilots are employed regularly, primarily on coastwise oil tankers ' in fact, the ferry
systems of Alaska and Washington alone employ over 150 such federal pilots, The federally
licensed independent pilot infrastructure on the East coast (interport Pilots, Northeast Pilots, ana
various docking master organizations) alone easily employs over the stated fifty pilots operating
under federal licenses.

In citing the above items, my intention is not to discredit any of the sources of the stated
information, but to direct the attention of the group involved in this study to the need for greater
objectivity and consideration of the lopsided forces aireadv work mg on their effort

Additionally, 1'would ask that the study group consider some of the more abstract aspects of the
regulated monopoly issue before it embraces that concept completely. For example, are marine
pilots as a class going to be dented the protections offered toall other citizens under existing
antitrust law?

Pilotage, unique a profession as it may be, does not have to be separated from the mainstream of
professional classes In such matters as employment accessibility and eauilable compensation. Nor
does our business have to be dominated by archaic, dictatorial, or nepotistic practices that might
have gained statutory approval in other states many years ago.

I believe professional standards for pilotage in Alaska should be enhanced and elevated to the
highest possible level,yet!am not convinced that a regulated monopoly assures such a scenario, A
lack of competition does not assure competence Similar arguments have been made in other
transportation industries (the airlines, notably), that safety is compromised if competition is
permittee, vet State and Federal policy nas net accepted me anticompetitive argument in those
industries.

It might reasonably be argued that Association policies do not in fact promote enhanced
professionalism or competent pilotage. The record of disciplinary ooticvof SEAP, for example,
reveals thatthe Association has never proceeded against a pilot for pilotage errors which have
resulted in groundings or damage or destruction to prooertv and environment, even wnen the State
has determined pilot fault. Nor has it in instances of alcohol or drug abuse, despite the stated
authority ror sucn discipline in the misconduct sections of its Bylaws and Operating Rules.

Given tne incidents of alcohol and drug-related problems in our profession, ano toe record of
inaction by the Association, it mar/ be be fair-1/ inferred that the presence of language m the
Operating Rules and Bylaws of GEAR pertaining to this type of professional misconduct reflects
only a political concern, and net a concern for the sober and competent performance of pilotage,

Earlier thisyear, Mr Cloud/ drafted extensive changes to the Misconduct section of the Bylaws of
GEAR giving even proaaer cowers or discipline to me Board of Directors ot me Association vvmie
those measures have not as /et been adopted bv SEAP, they nonetheless represent the direction Mr
Cioucv <ann presumably certain pilots) would like to see our Association go 'n us disciplinary
powers Among the proposed rules were the following
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Any conduct or benavior detrimental to either or ootn the Association and tne reputation ot it*
membership. Third offense [Expulsion)"

It is not difficult to understand the power that such broad disciplinary discretion given to an
Association controlled bv few pilots would have They would literally have the power to bring
financial ruin to any pilot who should question their ways.

The State must investigate disciplinary policies of the Pi lot Associations and safeguard them from
being merely a vehicle for advancing the views of an empowered minority.

if the State of Alaska is to approve or endorse the operating procedures of the existing
Associations, and sanction their total control over the profession, it must first and foremost
review the Internal procedures of the Associations, This task in Itself Is formidable, given funding
and staffing constraints on the State Department of Law, and the well-funded Interests who will
seek to preserve the present Inequities. Association procedures must be regularly reviewed by
disconnected parties to assure and promote fair and democratic principles. Above all, the
Associations cannot, as Hr Cloudy suggests in his letter, be the "watchdogs" over themselves.

The issue of group liability for shm accidents is appropriately stated as a primary concern among
pilots, but other areas of group liability should also be addressed, For example, liabilities for
litigation costs and leaal settlements of SEAP have been spread uoon contract pilots who have no
vote or representation in the Association, and are not responsible for the actions which
Drecioitated the llttaation. This is another area of 'liability which will likely not be brought uo bv
the funded representatives of SEAP, but which the State must.

if the State of Alaska is tc approve the procedures for allocation of income of Pilot Associations,
and to increase fees tor iicensmn it must insure that income and expensing procedures are
equitable, and equal to tne work performed if 'ocome differencial'lare permitted they muslb2
»:ed io nigiier license cmsenior tv. ana mere must also oe proportionate expensing On tne matter
cr increased license iees to fund increased State intervention, Tne State cannot expect a pilot who
earns £50.000 00 annually to Dav me same iicensing fee as a piiot wno earns S150,00.00

m Summary, if me Mate of Alaska is to endorse or approve me existing infrastructure of Pilot
Associations, it must first accomplish avigorous and comprehensive review of their Bylaws,
Operating Rules, Articles, and other documents. Inis shouid oe accomplished with particular
regard to establishing and maintaining the rights of pilots, as tor other citizens, und9r the I3w, to
due process, free speech, and freedom to pursue a llvlllhood in their chosen profession.

mis task must not be underestimated The State should be mindful of the special interests within
'he pilotage community, and give equal credence tc each of the pilots whose welfare is directly
affected, not lust an entrenched minority

Captain Michael C Spence
L/
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October 31, 1990

Ms. Marilou Madden

Mr. Brad Pierce

Senior Policy Analysts

State of Alaska

Office of the Governor

Office of Management & Budget
Division of Policy

Post Office Box AD

Juneau, Alaska 9981 1-0199

Re: SEAPA
Our File 29.039.48

Dear Marilou and Brad:

Our clients individually and collectively are directly responding to the
materials received under cover of your letter of October 8. My own
comments here set forth are supplementarv.

DRAFT STUDY

| offer the following editorial comments:

Page 16. All members of SEAPA hold an wunlimited license.
Because such a particular reference is made to SWAPA on
page 18, a similar reference should be made to SEAPA or

abandoned entirely as to both.

Page 17. There are no "contract" pilots who have not been
accepted for membership into SEAPA in recent years because
none, to the knowledge of the wvarious Boards of Directors
involved, have sought admission. While it is true that if
someone had sought admission he would have been turned
down for lack of vacancy, the draft language suggests more
than that.

Page 18. We do not believe the references to "heavy-handed
intimidation tactics” and "to quell dissent” are warranted.
Whatever has come to your attention, has not been brought to
the attention of SEAPA and it is unfair to SEAPA to engage
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State of Alaska

Officer of the Governor
October 31, 1990
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in such ~characterization based on one way input. Also,
SEAPA's encouragement to staff with regard to meeting with
"dissident pilots" was not predicated upon any awareness of
who these pilots may have been other than those in litigation
against the Association. The question was put to SEAPA as
to whether or not they would object to a canvass of dissident
pilots if any there might be and the answer was there was no

objection.

Page 24. Although Captain Clough was one of the very first
pilots admitted to membership in SEAPA, he was not a found-

er.

DRAFT LEGISLATION

08.62.005(a). Add to this paragraph the following language:

In establishing tariffs, the Board shall seek to compensate the
marine pilots in such measure as will ensure that safe, effi-
cient and year-round pilotage will be provided to those ves-
sels obligated to employ Alaska marine pilots.

Q8.62.0tt0(a)(4). A criteria reference should be included related to
carrying out the legislative intent as expressed in 08.62.005 in addition

to the criteria set out in the draft.

08.62,0HO0(.a) (8). Owversight authority over the training program should
also be included as a power and duty of the Board.

08.62.040(b) m The word "shall" should be substituted for the word
"may".

08.62.165(a). Either the one or the other of the phrases "grossly
negligent” and "guilty of willful misconduct” should be deleted. The
Alaska Supreme Court has consistently held that the one term encom-
passes the other. To use both terms suggests a distinction which does
not exist and would only serve to promote needless litigation over the

question.

08.62.165(b). Cargo should be named as being held in for damages
along with the vessel and its operators. Cargo is being held in under
oil spill legislation; however, when it comes to damages, involved cargo
could include lumber, logs and hard mineral ores, to name but a few.
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08.62.190(a). This section should also provide for a separate violation
for each vessel movement to which a separate tariff has been assigned.
In Southeastern Alaska, at least, the draft is susceptible of a reading
of a single misdemeanor for each 7-10 day cruise transit of the involved
vessel rather than multiple misdemeanors for the separate pilotage
movements carried out by the master during the 7-10 day cruise.

New Section. A section should be added which expressly authorizes the
Board to establish regulations which Ilimit the number of pilots to be
licensed under the Act, giving due regard to the stated legislative
intent and the fact that wide open licensing could well be counter
productive to the policy statements set out in the legislative intent.

New Section: Anti-Trust Protection. In addition to 08.62.175, allowing
marine pilots to form a pilot association. Section 45.50.572(a) should be
amended to read: "AS 45.50.552-45.50.596 do not forbid the existence

or operation of labor, agricultural, horticultural organizations created
for the purpose of mutual help, and not conducted for profit, as well
as marine pilot organizations whose organizational structure has been
approved under the Alaska Marine Pilotage Act, or forbid or restrain
members of those organizations from lawfully carrying out the legitimate
objectives of them; nor are these organizations or members illegal
combinations or conspiracies in restraint of trade under the provisions
of AS 45.50.562-45.50.596".

Sincerely,

ZIEGLER, CLOUDY, KING & PETERSON

L. Cloudy
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STATE OF ALASKA
OFFICE OF MANAGEMENT AND BUDGET
DIVISION OF POLICY

COMMENTS OF THE AMERICAN PILOTS" ASSOCIATION
ON
PROPOSED LEGISLATION TC MODIFY THE MARINE PILOTS ACT
November 1, 1990

The American Pilots "Association (APA) appreciates the op—
portunity to comment on the proposed legislation to modify the
Alaska Marine Pilots Act. We have reviewed the proposed legisla—
tion carefully and have discussed it with the Southwest Alaska
Pilots®™ Association (SWAPA) and the Southeastern Alaska Pilots”
Association (SEAPA), both of which are members of the APA.

The Division of Policy 1is to be commended for the thorough—
ness and purposiveness with which it has conducted the review
of Alaska pilotage law. The APA 1is encouraged that the State of
Alaska 1is obviously intent on 1improving 1its present pilot regula—
tory system, and the APA will continue to follow this matter with
great interest and with whatever assistance we can provide. In
that respect, the APA offers the following brief comments on the
draft legislation. We are aware of the concerns and questions of
SWAPA and SEAP. Rather than repeat those items in these comments,
the APA simply asks that State consider carefully the SWAPA and

the SEAP comments.
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COMMEHTS ON DRAFT LEGISLATION

1. New Sec. 08.62.040. POWERS AND DUTIES OF BOARD
W, IV, . .-

In addition to the powers and duties listed 1in the new sec—
tion, the Board should be given the power to limit the number of
licenses that it will issue* The absence of such a power 1is, the
APA believes, a significant flaw in the proposed legislation.

When a license is a matter of right and a state issues as many
licenses as there are individuals who desire one, a simply unwork—
able and unsafe situation develops, no matter what qualifications
and standards are set for a license* It inevitably leads to an
oversupply of pilots, which 1in turn, results in the worst manifes—
tations of competition in the provision of pilotage services. Such
competition 1is inconsistent with the function of state pilotage and
with the proposed legislative recognition (new Sec. 08.62.005(hb))
of the value of having pilots who are independent of the shipping
industry. Those few states that have experimented with unlimited
licensing have regretted 1it, and those states that have considered
it carefully have rejected it. (See, "Review of Chapter 310, Flor—
ida Statutes Relating to Pilots, Piloting and Pilotage,"” Report
of the Florida Senate Economic, Community and Consumer Affairs
Committee, January, 1986 (the "Upchurch Report™), pages 27-29).

A state should acknowledge and make it clear that it does
confer certain monopoly benefits on state pilots by controlling
the number of licenses it issues. In return for the monopoly
conferred by the license, however, a state regulates the pilots
extensively, 1including setting the fees that the pilots may

charge. This 1is the traditional way 1in which State pilotage has



operated 1in

this country.
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It has worked well.

We recommend that the following item be added to the proposed

list of Board powers and duties:
( ) determine the number of pilots based on the

supply and demand for pilot services and the public

interest in maintaining efficient and safe pilotage

services.
This 1is modeled after the provision in Florida"s pilotage law.
Fla. Code Ann. &310.061.
2, Sec. 08.62. lijoO. ALLOQATLQN OF LIABILITY'%

A separate statement of legislative findings and intent

should be added
should say that
Alaska & systenm

fied in Sec.

supply of qualified,

pilotage rates

state pilots with protection

exceed the pilots™

finds that such

the ability
relating to the
damages
state pilotage

sions contain

08.

at

of any party harmed by acts

are suffered

to this proposed section. Such a statement

finds that in order to secure to

the legislature

of compulsory state pilotage the benefits identi—

62.005, and in particular to assure an adequate

independent state pilots and to maintain

reasonable levels, it 1is necessary to provide

from liability for damages that far

ability to pay. Further, the legislature

liability limitation will not in any way diminish

cr omissions of a pilot

pilotage of a vessel to be compensated for whatever
as a result of such acts or omissions. Other
statutes with similar liability limitation provi—
such statements, which can be consulted.
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3. Sec. 08.62.160. MANDATORY EMPLOYMENT OF LICENSED PILOTS;
Sec. 08.62.180. EXEMPTIONS? Sec. 08.62.185. CERTAIN
~NLICENSED PILOTS REQUIRED FOR OIL TANKERS “e

We recognize that the Alaska pilotage requirement was not
one of the items specifically considered in the review of the

existing Alaska regulatory system. Also, we are aware that the

draft legislation mainly continues the present language of these

sections. Nevertheless, the rewrite of the pilotage law presents

an opportunity to improve the present pilotage requirement, which

is somewhat confusing and employs language and terms that no

longer have accepted meanings. For example, Sec. 08.62.180 refers

to "vessels under enrollment™ and vessels that are "registered."
The Vessel Documentation Act of 1980, P.L. 96-594, 46 U.S.C.

§12101 et seq., eliminated the term "enrollment"” and significantly
changed other terms used in the documentation of vessels under

the laws of the United States. A number of stateshave encountered

problems with their pilotage requirements that use documentation

terms made obsolete by the VDA.

We suggest that Secs. 08.62.160, 08.62.180, and 08.62.185 be

replaced with the following section:

(a) Except as may be specifically provided in sub-—
sections (b) and (¢) hereof, all vessels shall
be under the direction and control of a pilot
holding a valid license 1issued under this chapter
when underway on the navigable waters of the State
of Alaska and the approaches thereto.

(b) This section shall not apply to:

(1) vessels exempt from state pilotage require—
ments under Federal law;

(2) fishing vessels documented under the laws of

the United States or registered in British
Columbia, Canada;

-4-
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(3) vessels propelled by machinery and not. more
than 65 feet. in length over deck, except
tug boats and towboats propelled by steam;

(4) vessels documented under the laws of the United
States of less than 300 gross tons and tow boats
documented under the laws of the United States
and vessels owned by the State of Alaska, if such
vessels are engaged exclusively-

(A) on the rivers ofAlaska, or

(B) in the coastwisetrade of the
United States 1including Alaska,
Hawaii, and British Columbia.

(5) vessels documented under the laws of Canada, in—
cluding Canadian-flag cruise ships, engaged 1in
frequent trade between British Columbia and

Alaska, 1if reciprocal exemptions are granted by
Canada to vessels owned bythe State ofAlaska
and those documented underthe laws of the United

States; and

(6) pleasurecraft.

(c) The Board may, by regulation, determine that certain
waters of Prince William Sound do not require the
use of a pilot licensed under this chapter subject,
however, to whatever conditions the Board may 1impose on
vessels moving on such waters without a pilot licensed
under this chapter and provided that any oil tanker of

50,000 dead weight tons or greater shall, when on such
waters, be under the direction and control of either a

pilot licensed by the state under this chapter or a
federally-licensed pilot whose duty station has been
on that tanker throughout that specific voyage.

As the above language indicates, the suggested section main-—
tains the exemptions from state pilotage under present Alaska law
- or at least our understanding of the exemptions. The APA is
concerned, however, that the present and the proposed pilotage
law has too many such exemptions. That subject 1is beyond the
scope of these comments. The APA"s general position 1is that each
state"s compulsory pilotage requriement should be as clear and as

broad as possible. Moreover, the pilotage reqgirement should not

give pilot boards so much discretion in applying the requirement

-5-
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or in granting exemptions from the requirement that exemptions
are encouraged. Pilots and pilot boards should not be faced with
the burden of responding to an unending succession of exemption

requests from every shipov/ner or operator who wants to avoid

pilotage.

4. Sec

The penalties that would be provided for failure to take a
required state pilot are inadequate. We normally recommend that
there be three available methods of enforcing a pilotage require—
ment: criminal penalties, civil penalties, and the recovery cf
pilotage fees that would have been paid if a pilot had been
taken.

Although criminal penalties can be very effective, they
should not be the sole enforcement device. Because of the nature
of criminal charges and procedures and the burden that a state has
in obtaining a criminal conviction, experience with the use of
criminal penalties in other states has been disappointing on
several occasions. Lower-level state judges are often unfamiliar
with pilotage and pilotage law and extremely reluctanc to find
individuals guilty of criminal charges in an area of tne law and
with respect to a matter that they themselves may not understand.
Also, state prosecuting authorities are often just as unfamiliar
with pilotage and are unwilling to assign priority to prosecuting
violations of pilotage laws, except 1in the case of major, headline-
grapping accidents.

Assuming that sufficient authority can be given to the Board
under Alaska law, we would suggest the addition of civil penalties

6



-01-90 THU 1 tle KURRUSSIiICI RCHNER

similar in nature and amount to those that the United States Coast
Guard 1is authorized to assess for violations of federal pilotage
law under 46 U.S.C. 880502 and 8503. Such civil penalties orovide
a state with a flexible and responsive tool for enforcing 1its
pilotage requirement.

Finally, most state pilotage statues make a vessel owner,
operator or master Jliable for payment of pilotage fees otherwise
due of the vessel does not take the required pilot. In addition,
a lien 1is created for the payment of the fees. Sec. 08,62.170 of
existing Alaska law does recognize a lien but the lien 1is available
only when a pilot has been actually employed.

Recovery of pilotage fees and a lien for such fees 1is a very
effective and useful device for enforcing a.pilotage requirement.
See, Jackson v. Marine Exploration Company, 1Inc. 583 F.2d 1336
(5th Cir. 1378). Not only does it give an added penalty for
failing to take a required pilot, it allows for a measure of
private enforcement. 16. The only caution here is that the
obligation to pay pilotage fees should be clearly presented as a

penalty provision, not as an alternative to the requirement to

take a pilot.

5. ANTITRUST IMMUNITY

We understand that one of the intended objectives of the
proposed legislation is tc provide the pilot associations with
immunity from the antitrust laws in connection with their pilotage
operations authorized under the pilotage statute, The APA supports
that wholeheartedly. We need not discuss here how antitrust suits
are becoming a potentially crippling influence in state pilotage

-7-
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today. The State of Alaska 1is to be congratulated for deciding

to deal with this 1issue head-on.

it is not apparent how the draft legislation would provide

such immunity from antitrust laws, however. This should be stated

clearly 1in the legislation. Further work needs to be done on

developing suitable and effective language. The APA does not have

a suggestion at this time but intends to work with SWAPA and SEAP

and may be able to recommend specific language or at least a

legislative approach 1in the near future.

Respectfully submitted,

Paul G. Kirchner

K*JRRUS & KIRCHNER

Counsel to the American
Pilots®™ Association
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STATE OF ALASKA
OFFICE OF MANAGEMENT AND BUDGET
DIVISION OF POLICY

COMMENTS OF THE AMERICAN PILOTS®" ASSOCIATION
ON
REVIEW DRAFT OF "THE ALASKA MARINE PILOTAGE STUDY"
November 5, 1990

The American Pilots® Association (APA) appreciates the
opportunity to comment on the Review Draft of "The Alaska Marine
Pilotage Study"™ (the "Study").

The Study 1is a very impressive document that evidences a
thorough and objective review of Alaska state pilotage regulation.
It provides accurate and useful information, thoughtful analysis
of the strengths and weaknesses of Alaska®s regulatory system, and
well-considered recommendations for improving the system. The APA
is particularly pleased with the Study®s acceptance of the need
for improved training and entry requirements.

To the extent that the Study®"s recommendations are embodied
in the proposed legislation to modify the Marine Pilots Act, the
comments of the APA on the legislation address the underlying
recommendations and will not be repeated here except to express
again the disappointment of the APA that the Review Draft of the
Study does not recommend limiting the number of pilots.

The APA does offer the following minor comments or sugges—

tions on the factual discussion in the first part of the Study.

02
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1. Page 1 - Description of State/Federal Pilotage Jurisdictions
The description of state pilotage jurisdiction should 1include

not only foreign-flag ships but United States-flag ships on

foreign voyages as well.

2. Page 4, Note 8 "Vessels Sailing Under Register*?~
Technically, the U.S. Customs Service has never granted per—
mission to American vessels to engage 1in foreign trade. No
permission is necessary for such trade. Indeed/ at least until
the Vessel Documentation Act of 1980 went into effect 1in 1982, it

was not necessary for a vessel to have any document at all 1in
order to to engage 1in a United States foreign trade. It might be
better to state that vessels sailing under register are United
States-flag vessels engaged 1in a foreign trade or in any trade

other than one requiring a coastwise, Great Lakes, cr fisheries

license.

3. Page 4 Voluntary v. Compulsory Pilots

This discussion seems to confuse two different concepts,
viz., compulsory v. voluntary pilots and independent v. employee
pilots. Compulsory pilotage does, 1in fact, refer to a pilot who
is used by a ship under compulsion of law, whether federal law
or state law. A federally licensed pilot on a United State-flag
coastwise vessel (use of the term "enrolled” to refer to a vessel
engaged in the domestic or coastwise trade is no longer accurate)
is a compulsory pilot who 1is required to direct and control the
vessel wunder 46 USC &8502(a). Conversely, some state pilotage

requirements are considered voluntary, e.£., Oregon-”s.
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The federal pilotage requirement can ba met with a federally
licensed pilot who 1is a member of a vessel®s crew. There are,
however, some groups of federally licensed pilots who operate in
particular ports, are not members of vessels® <crews, and go abroad
vessels only when the vessels are moving 1in the port. Pilots in
these groups operate somewhat Ilike independent state pilots,
although 1in some cases they enter into employment contracts with
vessel owners and otherwise can be more accurately considered
employees.

Most state pilots are required to be independent of the ves—
sels and vessel owners for which they provide their services.

They are more correctly viewed as officials or agents of the state
that licenses them.. This 1is one of the distinguishing features

of state pilots. Ironically, Alaska 1is one of the few states in
which a state pilot need not be independent of a vessel or its
owner. The oil 1industry and certain people with an interest 1in
pilotage have pointed out to the APA that there 1is nothing in
Alaska law to prevent a vessel owner from employing a compulsory
Alaska pilot to serve exclusively on 1its vessel. As the APA has

observed, this is one of the shortcomings of the Alaska system.

4. Page 8 Apprenticeship/Deputy Pilot Programs

The description of these types of programs and the differences

between the two 1is somewhat 1inaccurate.

Although all programs vary, we are not aware of any appren—
ticeship program, at least of an APA member, that 1is independent

of state oversight. A state with an apprentice program typically

O *4
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accepts and assigns applicants to the program, which

the pilot association. Thereafter,

members may be required to certify the progress of the

move

in the program in order that the apprentice may

apprentice-deputy progression and receive 1increasingly

state licenses. This process 1is not free fronm

however, and the state control

apprenticeship.

The real distinction lies primarily in the level

experience required and the resulting extent of traini

in the two programs.

5. Page 11 Pilot Liability

It ~ " not true that "maritime law generally holds

are not personally liable for damages caused to life,

facilities." In the absence of liability limiting or

provisions in statute, regulation or contract, pilots

personally liable for their own negligence. The fact

it was rare for pilots

recently

assessed against them was the result of two factors.

limited resources of a typical state pilot were

making a judgement against a pilot of dubious value

most circumstances, not worth the expense of the

Also, because of the traditional maritime

(in voluntary and compulsory pilotage settings

vessel

vessel owner a voluntary pilotage setting) 1is

(in

negligence of a pilot, 1ic 1is net in the

is

the pilot association

is present from the start

considered

and,

law principle

liable

interest of vessel

run by

or its

apprentice

through the

broader

state oversight,

of the

of prior

ng involved

that pilots
ship and
exculpatory
always

are

that until

to be sued and have damages

First, the
as

under

litigation.

that a
) and a
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to obtain a finding of negligence on the part of the pilot.

The discussion in Zhe Review Draft 1is correct in suggesting
that the traditional [liability situation may be changing. Pilots
are being sued with increasing frequency? the noncompulsory/
compulsory test for applying the master/servant rule for deter —
mining vessel owner liability is losing its rationale (the test
really should be independent/employee rather than noncompulsory/
noncompulsory); and state and federal oil pollution laws are
creating increased uncertainty 1in this area* All these factors

m3ke limiting pilot liability more urgent than at any time 1in the

past*

CONCLUSION
The APA appreciates the opportunity to comment on the Study.
We 1lock forward to continuing to work with the State of Alaska

in improving 1its state pilotage system.

Paul G. Kirchner

KURRUS & KIRCHNER

Counsel for the American
Pilots®™ Association
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October 31, 1990

Brad Pierce/Mary Lou Madden i ttSdj«r VVD&ZT

Senior Analysts

State of Alaska

Office of the Governor .

Division of Policy STRA'EG'C PLmMi'HIIIO
P.O. Box AD

Juneau, Alaska 99811-0164

Ljo« g

Re: Draft Legislation Amending the Marine Pilots Act
\

Dear Mr. Pierce and Ms. Madden:

The following is a response by the Southwest Alaska Pilots Association
(SWAPA) to the draft legislation attached to Gary Amendola’s October 8, 1990
memorandum and the Alaska Marine Pilotage Study ("OMB report").

The areas oi most concern to SWAPA relate to (1) limited licenses, (2)
grand-fathering of existing licenses, (3) specific training requirements for new
licensees, and (4) antitrust protection. We recommend and comment as

follows:

1. Board Powers and Duties. Sec. 08.62.040 (a) states the "board shall
have authority to ... and (b) states the board, may bv regulation, make other

provisions .."

Comment. The board should not only have authority but should be
mandated to do all things listed in this section. The above underlined language
should be changed to read the board shall. Although the past legislation has
suffered from the lack of clarity as to the board’s authority, there has also been
a lack of initiative on the part of the board to exercise its authority. We believe
that strong language should be inserted to require the board to exercise its

powers and duties under 08.62.040.
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2. Audit. Sec. 08.62.040 (7) stales that the board shall have authority
to "audit a pilot association or any pilot whose pilot fees are not collected bv an

association for compliance with state law as considered necessary by the board".

Comment: This subsection requires further detail. SWAPA does not
want routine and undirected audits of their books unless specifically required
for compliance with state law. It is important that the board have the authority
to check both Association financial records and those of pilots whose pilot fees

are not collected by an association for compliance with published tariffs.

3. Tariffs. Sec. 08.62.040 (4) gives the board authority to "adopt
regulations establishing pilotage regions ... and setting pilotage tariffs for each
region, previded-tImt-t-lae-board-may-adopt-different-tariffs-within-a-region-if
Juputicur \

Comment We recommend that the language that "the board may adopt
different tariffs within a region” be deleted. The language is unclear and if
interpreted to allow different tariffs within a region using different criteria, such
a procedure would effectively gut a stable tariff system.

4. Endorsements. Sec. 08.62.080 (c) should be changed to read: "the
board may issue an endorsement to a licensed pilot for specific ports outside of
the pilotage region for which the pilot is licensed. This endorsement and anv
renewals thereof shall be issued only to those pilots who are licensed for ports
outside of their pilotage region on the effective date of this legislation. Renewal

of endorsements shall be in accordance with Sec. 08.62.120." yhe-beard-shfdl

Comment. Pilots should indefinitely retain endorsements to ports for
which they are licensed at the time of enactment of this legislation subject to
recency rules adopted by the board. This privilege, however, should extend only
to a "grandfathered" pilot, so as not to perpetuate a multi-regionai licensing
system. Only then can the concept of licensing in exclusive regions be

enforced without prejudice to existing license holders.
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5. Entry Level Qualifications. The following changes should be

made to Sec. 08.62.100(b):

(b) In addition to the qualifications in (a) of this section, an applicant
must provide documentation to the board of the following service

or combination thereof:

(2) Two years of service as a master of-freight-on-a- towing-vessel
on vessels or tut? and Low of not less than 1.600 combined
gross tons while holding a license as tlae master of—freight

and-towing of vessels of not less than 1,600 gross tons.

(4) Two years service as commanding officer of United States
government vessels of not less than 17GOO 1.600 gross tons
and holding a license as the master of ocean steam or motor

vessels any gross tons; or
(5) Seer-0St&LTOO-IS)-two-years-ef-service-as-master-of-loeal

appliean-t-seeks-to-be-lieen-sedy while holding a license "s

master of ocean.steam or motor vessels of any gross tons.

Comment. Changes to (2) allow for experience on any vessel of 1,600
gross tons or more such as a fish processor ship, instead of confining such

experience to freight and tow vessels only.

Changes to (4) make the experience “h:- >f I,60u gross tons

consistent with the vessel size experience | m. nts in (2) and (3).

Section (5) should be deleted in its entirety. This provision would, for
example, allow captains of small fishing vessels in a pilotage region to qualify to
master larger tonnage vessels. We do not feel this experience is appropriate for

a license qualification. In the alternative, the added language is recommended.

6. Limitation of Licenses. A new section should be added as follows:
"The board shall regulate and limit the number of pilots to be licensed under

this chapter, such number of pilots to be regulated and limited to the number
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found by the board to be required to render efficient and competent pilotage

service."

Comment WwWe feel that it is critical that the board limitthenumber of
pilot licenses. As pointed out in the OMB report, all maritime stateswiththe
exception of Rhode Island, Hawaii, Virginia, and Washington limit the number
of pilots. This is done for the very good reason that unlimited licensing has
caused a surplus of pilots and cut-throat competition. Pilots are then at the
mercy of agents and ship owners whose desire for meeting a schedule are more
important than safety considerations. Another problem is with the training of
deputy pilots. Pilots may simply refuse to train an unlimited number of
competitors. Under a limited license system, a new trainee would be welcomed

as a needed addition to the pilotage work force.

7. Applicant Screening. Another section should be added as follows:

(a) If more applications are received than requested, the board will

select the most qualified applicant, depending on:

(i) Documented sea time;
(i) Time spent serving as master:
(iii) Formal maritime training;
(iv) Experience in the waters for which applying;
(v) Previous piloting experience.
(b) The selected applicants will be given a written examination

consisting of 40 questions on local knowledge, which must be

passed with a grade of at least 75 percent.
(c) A deputy pilot license will be issued to the successful candidate.

(d) The deputy pilot license will be good for * years, and is not

renewable.

Comment The board should be g:»en direction on how to select
candidates should there be an excess of candidates over positions under a

limited license system.
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(a)

(b)

(c)

1990

Training. A new section should be added to read as follows:

The deputy pilot will be sent to the association of that district for
training. The deputy pilot shall complete a minimum of one
hundred familiarization/training trips on ships requiring pilots.
These trips must include at least 50 dockings and 50 undockings
performed by the trainee, divided among the major docks of the
district named in the regulations. These dockings and undockings
must be tug assisted in Southeast. In Southwest, 25 dockings and
undockings tug assisted; 25 dockings and undocldngs without tugs.
An evaluation sheet will be submitted to the board of Marine Pilots
by the supervising pilot for each observer trip and docking and
undocking by the trainee. The supervising pilot must have at least
five years’ experience as an unlimited licensed pilot in that pilotage

district.

Successfully complete a class in shiphandling at a simulator

approved by the board.

Upon successful completion of the required observer trips, and
dockings and undockings, and shiphandling simulator class, the
deputy pilot will be eligible to take an examination for a "limited
pilot license, not over 20,000 gross tons". This training period may

not exceed two years or less than six months.

Comment. The legislation should specify both entry level licensing and

training requirements. The details of qualifying and training a pilot should not

be left to the changeable discretion of the board.

9.

Pilotage Regions. A new section should be added defining the

pilotage regions a - follows:

(a)

Due to the vaslness of the pilotage districts, and because state

pilotage requires a high decree of local knowledge and proficiency, it is

deemed in the public interest that a pilot can be licensed for only one

region. The regions in Alaska shall be defined as follows:
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)] "Southeastern Alaska Pilot Region™ shall include all waters of
Alaska from Dixon Entrance to Yakutat.
(i) "Southwestern Alaska Pilotage Region” shall include all waters
of Alaska from Icy Bay to Demarcation Point, including
Dutch Harbor and Captain’s Bay.
(iii) "Aleutian Island Pilotage Region" shall include all waters of

the Aleutian and Alaska Peninsula.

Comment Dutch Harbor and Captain’s Bay have been included in the
Southwestern Alaska Pilotage Region because SWAPA is the only association
that can handle the larger tonnage ships in these areas and has a substantial
investment in the pilot stations in these locations. SWAPA will continue to

train deputy pilots to qualify for these areas.

10. Antitrust Protection. In addition to Sec. 08.62.175, allowing marine
pilots to form a pilot association, Sec. 45.50.572 (a) should be amended to read:
"AS 45.50.562-45.50.596 do not forbid the existence or operation of labor,
agricultural, horticultural or marine pilot organizations created for the purpose
of mutual help, and not conducted for profit, or forbid or restrain members of
those organizations from lawfully carrying out the legitimate objectives of them;
nor are these organizations or members illegal combinations or conspiracies in

restraint of trade under the provisions of AS 45.50.562-45.50.596."

Comment Merely approving the formation of pilot associations under
Sec. 08.62.175 may not be enough to provide the anti-trust protection
contemplated by the OMB report. Marine pilot associations should be

specifically exempt from state anti-trust laws under Sec. 45.50.572(a).

11. Penalties. The minimum and maximum fines under Sec.
08.62.190(a) should be increased to "not less than $5,000 nor more than
$15,000"; under (b) to "no less than $1,000 nor more than $5,000." The

minimum and maximum fines should be doubled for the second conviction.

Comment Some ship owners have taken the altitude that they are

willing to pay a fine as a cheaper alternative to hiring a pilot. A higher fine will
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make it uneconomic for such people to think that way. Doubling the fine for a

second offense will deter intentional and systematic violations of the law.

If you have any questions about these comments and recommended

changes to the draft legislation, please feel free to call me.
Very truly yours,

STEVE K. YOSHIDA, P.O.

SKY/mw

cc: Charles Cloudy
SWAPA Members

Faxed to Brad Pierce/Mary Lou Madden at 465-2079 on 10/31/90
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Dear Mr. Pierce and Ms. Madden:

1 am a member of the Southeastern Alaska Pilots ” Association
and recently had the opportunity to review the Office of
Management and Budget ™ Alaska Marine Pilotage Study.

You are to be highly commended on the thorough, methodical
and 1impartial approach employed 1in this study. Your hard
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beneficial tothe pi lot trainee, and it would allow
proficiency to be more accurately and fairly evaluated.
A requirement along the lines of the following sequence
recommended for dinsertion in the pilot qualification
process:

A minimum of 5 observed dockings and 5 undockings

in every port (where there is a dock).

Trainee is required to pass a comprehensive written

gxamination.

Trainees’ progress is evaluated by the pilot board.

Pilot board designate those trainees found ready

to undergo ship docking/undocking training.
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LIMITING THE NI"MUKR OF PILOTS

The only rat ionale evidenced 1iri the study For not. Limi ting

the number of pilots is that "--—-mmmmmmoo the slate’s interest
is served by ensuring that, there is ari adequate number of
pilots in all regions to provide pilotage service". This

reasoning seems more applicable to the regulation of
businesses than it does for sustaining a public service.

Further, it wundermines what is perceived to be one of the
primary responsibilities of the pilot board; that being, to
ensure all ports and waters of the state are provided
adequate pilot services. Maintaining pilot services on

around the clock basis is a crucial part of any pilotage
act, and should not be left to the choice of competition.

Accordingly, it is believed that the pilot board should
continually monitor and review pilot requirements for
Alaska's ports and waters. Recruitment and licensing of

pilots would then be authorized to meet defined
requ irements.

Not. limiting the number of Jlicenses in no way assures that
the states new or unigque pilot mneeds will be satisfied.
Rather, it is more likely to promote unwarranted competition
for the easier and more lucrn tico pi it ing work. This
carries with it all the unsafe and u"-;avnry art - that woe
contrary to -;afe pilot irvr; pluicr.i pi lot regulat ior*
would be roulinely wviolated ir Ilie lie.it of compel it ion and
>e Lluyixili witle -divipitig cooi ai\ i (iei*ests. ' rougly
suggest that ,in,. new Alast . pilotago Jegislinl inn have
provisions for closely monitnelug pil > >equ i "ements, and
for en.dy i--.diing ltcerse-i to -.ntisfy defined requirements.

PTLOT DISriPLINE

Pilot Coordinator.
The study offers no justification for shy the pilot board

should be staffed with a person with this sort, of

centralized authority. The coordinatorl could easily become
a dominant individual acting in the name of the pilot board
rather than at its pleasure. If the rvo rdino foe position i-
filled by a person with a marine background, then !Im-
position would undoubtedly wusurp the roles of Itie marine
pilots on the pilot hoard. Furthermore, | believe it would
be very uupioduct ive to fill this posilj*n W'Ih anyone who

may Lave precorif mmed ideas and prejudices obtained from
previous Alaska piloting experience.

J fully support a strong pilot board that has spo ifi.
r"spansihililif,*,, dut ie - and fund.jons , and the authority |
carry them out. Accordingly, such a boal'd would require
permanent administration and investigative support. The
marine pilots on the board would be available to assist with
any marine expertise or interpretation. Injecting a Pilot



Coordinator position into this organization, and lia' ing turn

function as a "Pilot ing Czar"

board/commission concept.

., seems to subvert, the entire

Thank you for your outstanding study and for being given the

opportunity to comment on it.
support.

You have my continuing

Sincerely,

William R. Swan
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*1° Pine St, Boy K
Kptchikar, Ak. (@901

Mr. MpTilou Madden

Mr. Brpd Pierre

StPte Alprkp

Office of Mpopf-pment err) Budret
Division of Policy

Boy AD

Junepu, Alppke 90811-0199

Deer Me. Madden end Mr. Pierce:
A™ter reviewinr the draft lepisletion amending the Alaska

Stete Marine Pilotage Act ee”™t bv Mr. Amendola. | wanted to take
tbip oTynortnNit-n- to commeot. Before doi™o- po, vowever, | we”t
t0 cottrol IMeTt T0'1 both on toutr tborourt prd we'11 tbour”t-out
p-vpTnjripfion of tMr Tvrrc-p’t oil otP!~e statutes. Foj nprro™P Picb
ne STniipga vep™ i-u0 r’'e -ot directly involved in nilotare”™ 1 feel
tvFt von pro to vp come”ded rnr idpetif,ivp p number of nroblem
ptopp P°d - fnr nvo mopt nprt - aonronxiPte remedipl
wordinm to correct™ or et leppt minimice, p number of tve deficien
c.ies v;hicv von found. Ap p working pilot on t”“e waters of South-
eastern Alesha. | wish bn pdd my voice bo t™nee of nmv cohorts
vro v,ne> pTopoecp”™ + eir thoughts to Tou elrcPdy. For bhp most
pprt | would cnrc'T wit™ b'-p pprti®*p”bs eynressnd by Cppts.

ElI c-cn”obn p~d Hndrmpr.. Ir I cover some of t'rp spme territory
b}-pv did, 1if on"*v p-rnZp-rpc* +p fpot 4 <t X p f t vi+l tveir

rrrfrc-F"|; — p+ emT|P o' P’I"Pp Iyr A~til"* POPPoPX'T O PP to FOHIP



to rrinp witt r rt-ro”ippir vp rrce. Simr>le. effective, Prd
"I"-pni.iivorpl lpiruerp ir ""PcepfPrr to p-rnduce tWiP tost possible
I.pfirlption. I pm confidant tNPt ttip ip vour Pim pp well.

Mv <"ppfTix'ir recommendations fo7 desirable chenres pre:
1) In Section 5 - iici 08. b?,040 (*") Do not. rrant exceptions
to the stated tpriff schedule. This only creates administrative

and lepal loopholes which unnecessarily comolicete thinps .for

everyone concerned.

9) In Section 5 08.6P.0&0 (6), (7), aed (8), make all

provision* raFerdin<~ Bv-1law reviews audits, end training
applicable t> ptouop a-d independent pilot? in ad.dj-tian. ta

ni“ot pppociptio”c.

3) In Section c¢ AS 08,£?.04-0 (8)(c) , v/hpt is GUOD GiiUSii
wit"l- rppnprt to t”e Borrd Tpm®™i Zpir p -nilot to submit to

a eohyeic.pi 07" mentrl pyanv™-ation?

£1) Ir Section 8 IS OS.f~A_0AN - WAdI"J N 1JLOIT OUUrvI-Tiwituit _ X
concur witt Ceptein Hodpmpr. ttet t" e Depprtment, i"U
lifij Cjutuxi.n0Xj faw/ oViiliSIGxil Qju j.iii." BuxniiJ ~V/ordinp- changed from
"wit:k tZp anprnvpt of the Eoprd"”) 1is authorised to hire a
I-iPTine Pilot CooTdi”~Ptor. etc. Care must he taken to insure
that t e Brand impc f~e putvoTitT to tare pnpxopriate action
-on ite own- i».-r> coordinator is not *ul rii™i"r vis

7espor nielli ties i-" r Tti.rfrrtojv m.P"ner.

c) 177 See™iun < Serti np - jhrru i AL i ICALCTT TN G

(h): It ip - fepii”r t pt-hr enumerated lenuirements as



rrfptcd (I -B) *uTild I r ¢ pnf-rr* to ‘'m'iijpfi"T like tve fo"!lovdnfr;

(") In addition to f-e ‘'mifl. ifioptions in (p) of <his section,

prrr-"licpnf; mu<-t n-ovide dorumrntetion of the followdinr:

(1) An applicant must (A) Hold, at a minimum, O currently valid

License as Master of Vessels of 1600 Tons or more,

aND (b) Rpye et a minimum, O Teers of marine discharges as

a licensed deck officer (or PO years cumulative service aboard.

Government or Military Vessels such as the Coast Guard, Navy,

NOaA™ Corps of Engineers, etc.)

(p) Itt ADDITION TO tvp above, the applicant must meet at least

1 o.f the followinr requirements, or an eeuivelent combination

of more t’ ep | (Time to he calculated in the same manner as

for Cor-*t Guprd License uprrpdinp, etc.)

(A) Two veers' service ps Master of Local Coastvd.se, or Oceen-

roinr vessels

(B) 7r0 Dpvs workiny as a pilot in a recoenifed pilotaye area
(Under wmnrese’-t wording pilntape exr>erievice elsewhere is
not even mentioned.)

(C) 7 Years es a Deck Officer on Vessels of 1600 Tons or more

in AlpeVpn waters

(C) 7 Years ae p Deck O0fficer on Oceao-roine- or Coastwise

vppppi p while hoidiner pp unlimited Ocean (or Great Lakes)

Chief Mate or Merter's License

6) |1 Section 1.0 Section 03«8"\x"“0 aENaual (p)(P) Mpke it possible
to "Grandfpf ®r " ttose rirppd'rworkinr- p* nilots w=o0 mpr ~ot
enrese” fiv mrpt pil the minimum nualificeiiors enu.merated 1in
08.8""#xno e-"el Mip i"ipl eneni.iru- rerulations (Another rector ror

c=Zp°"Ti“-e tSfm pionr f e lines su freestad 1in 5)* In this | concur



7) Ir> section dS.69,1 oo AEiiA./JivL (t) Specify a minimum number of
davs (60) nf active nilotin*" required duriny tw r>years precediny

the rccuest for roewal so as to avoid a lapse,

FO I'iaNda'"l'UkY ERTLOYbEn'i* OF FILOT"'S ]

8) In Section oft.y".
concur witl Cant. Hodyman fupt wordinr should he inserted to
the effect that p pilot so emr>lof-ed will he "on duty at all

times w"en ‘'indpTWP-7 on the waters covered by this section, "

9) In Section 08.6P.180 EXEMPTIONS (c) _ j COncur with Capt.

Elsensohn that t"era should be wordiny to the effect thet

"Vessels of Cpnpda, inoludinp OawaDlaN EUTLT TOOUEIVI'EI)

cruise ships errpepd i.n erpcn-.pr.t trpde between B.C. and Alaska,

etc." are eyernt from nilote™e. (This is to nreclvde any
nossivilitv of cruise "Lines oorrihlv usi-p Canada as a flay

of co-vr-ience so a* to avoirlipvi.-y to utilise Alaska pilots.)
10) I-- Section o03.Fn.ioo T'EivalLTlao Omit foHo winy

lpnntPFp "W-en a licensed pilot ic avail ph>le. "pl.ffs the perils
or -e-ards of fhe sep prevent the employment of a pilot." This,
arain, opens the dn-r to abuse her creetinr unoecesrarf eycentions.
Also increase the fi-e to a realistic "irure for example, not

less t*pn 'jjFOOO0 nor more than SI000Q.
lr b)), 1iv P, ,i*e incrflftse t”e fines to pnnropriately realistic

hirher fiyures.

11) Figal.iv with rasnrct to trai’-inr. it is irv opinion ti-pt t're



eryr viotf'i ip- #"oultl i Woroorrtr p”ouFh pvirFility witvin t pm.

pnfmeicip*,t L1PPV/PH

<-0 oil ot rpporiphione ruitr'iip t:n '<pvp
ro fp to pilov» fi rm to vot>i tTpin *pw nilot.p p"r* take in nev;
Tipmviprr ppo'Tr’i*F to their ow internal CTitprip. ro lonp pj;

tvppp critrri.p rrpro*phly pdhere to t*e ruidelinep set forth

err ere 'tphlv pdmioirterer' hy the associations.
Ir, piofirp™ | wish to thpnk you for et'akinr the time to
~poome pwrre of mv concerns. Our continuer) success is
reop”dprt unon keepim pace with chenrinp realities. Your
efforts >pvp o0O0”trihuted sir-i ricpntly to pchievinr this

objective.

Sincere Best Wishes

Cppt. Ro”™er S. Dunn
S. E Aipc-kr Pilot



MARINE PILOTING Ttlephona

19071 225-9696
19071 225-9697

Southeastern Alaska Pilots” Association CAGLE ADDHESS SEAPILOTS

P. 0. BOX 0100
KETCHIKAN, ALASKA 99901

October 22, 1990

Marilou Madden and Brad Pierce
State of Alaska

Office of the Governor

Office of Management and Budget
Division of Policy

P.O. Box AD

Juneau, Alaska 99811-0199

Dear Marilou and Brad:

Before getting into my comments on the proposed legislation to modify the
Marine Pilot Act, | must tell you that | believe you did an excellent job
coming up with facts in your study of pilotage. For two people to start

it in so short a time, is amazing to me. Congratulations.

As a member of the Alaska State Board of Marine Pilots for the last three

1 can state clearly that a most important consideration in the new statute

regulations must be the elimination of exceptions. | hope the state ends
with documents that have no exceptions, in order that the Board of Marine

is not always facing a lawsuit. The exceptions in the regulations have made

service on the board very frustrating.
Comments—

Sec. 08.62.040 - Powers and Duties.

Page 4, No. 4 - Delete the words "provided that the board may adopt

different tariffs within a region if justified."

By having the above words in, you are creating
an exception.

Page 5, No. 7 - Change to read "audit a pilot association, pilot

group, or independent pilot as considered necessary

by the board."

If we are to have pilot groups that are owned by

one person or company, and independent pilots that

work through no group, they should all be subject
to state inspection.

Page 5, No. 8 - Change to read "Direct training programs to be
conducted by pilot organizations."

with
no knowledge about an industry, and be able to present such an understanding

of

years,
and

Pilots

my



Marilou Madden and Brad Pierce
October 22, L990
Page 2

The state must direct the training programs in order to have
them state programs. Associations can not have their own
training programs.

Sec. 08.62.0*80- - Lieense Requirements.

Page 6, (b) & (c) Because these two create an exception they cancel
each other and equal nothing. Please rewrite as
follows:

(b) "Apilot may not be licensed at any one time,
in more than one of the pilotage regions estab-
lished by the board.

(1) Those pilots who, on the effective date
of this act, have more than one region on
their license will be grandfathered, but must
meet the requirement for each region at
renewal time."

This will eliminate the exception.
Sec. 08.62.100 - Entry Level Qualifications.
Page 7,(b) (2)Change to read "master of freight oir towing vessel.
Page 8,(b) (5)- What does this mean? It could be construed to
mean a charter fishing boat, sightseeing boat or
pleasure boat. Whatever it is, it needs to be
clearly defined. This is the kind of wording that

gets the Pilot Board into trouble.

Page 8, Add (6) "AIl time to be counted as the U.S. Coast Guard
counts time."

That means that only working time counts, which makes the
time meaningful.

Sec. 08.62.120 - Renewal.

Page 8, (a)(2) This item would be acceptable only if all present

licenses were grandfathered. As you know, one of
the reasons for all of this work of re-writing the
Pilotage Act is that Alaska has such a low require-
ment for entry level of experience. There are many
Alaska pilots at this time that do not meet the
criteria set forth in this act. This act must be an

instrument to improve pilotage in Alaska, not
eliminate some pilots that are working here now.



Marilou
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Sec.

Sec,

Sec.

Sec.

Sec.

08
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08.
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Madden and Brad Pierce
22, 1990

Page 9 (b) Change to read "A licensed pilot who lias not piloted in
the region covered by his/her license at lease sixty (60)
days during the two years prior to

.62.160 - "Mandatory Employment of Licensed Pilots.'-

Page 11 Add sentence - "The State licensed pilot will be on duty
at all times the vessel is underway, while
on the waters covered by this chapter."

.62.175 - Pilot Organizations. v

This section as written says nothing. The only reason that | can
see for the proposed "Sec. 08.62.040-(a)(6) review and approve the
bylaws and the operating rules of pilot association” should be that
the state would recognize pilot associations in such a manner that
they would be protected from anti-trust suits. This is the section
that should sanction associations as long as their bylaws and
operating rules are approved by the state.

61.180- Exemptions.
Page 13 (5), Change to Read - "Vessels of Canada, including Canadian

built cruise ships under the Canadian flag, engaged in
frequent trade between -— - "

.62.190 - Penalites.

Page 14, (a), Remove the words "when a pilot is available". This
is another exception that needs to be removed. The
section gives the vessel the right to proceed if the
perils or hazards of sea prevent a pilot from reaching
her, that is all that is appropriate. It if up to the
board to see that there are an adequate number of pilots
for the trade.

Also, the fine in this section needs to be raised to
an amount that the state will be willing to enforce.
In the past, pilots have reported sighting foreign
vessels in Alaska waters without pilots, but the state
has done nothing about them.

- Transition.

Page 15, Sec. 2 - This section magnifies the problem raised by
Sec. 08.62.120, (a)(2). Many of the presently
licensed pilots in Alaska do not have the background
that meets the requirements. Unless they are grand-
fathered, they will not be able to renew.



Marilou Madden and Brad Pierce
October 22, 1990
Page 4

One very important item is not approached in Sec. 08.62.040. The section
should set the criteria to be used by the board in determining the tariff

for a pilotage district. Because the State of Alaska must compete with other
areas for qualified applicants to become pilots, | suggest that the state
establish a desired income for pilots equal to that of other Pacific Northwest
pilots. The income should compare to that of the Columbia River Pilots,
Columbia River Bar Pilots, Port Angeles Pilots, Grays Harbor Pilots, or

Coos Bay Pilots. Perhaps an average of all of those association would be

appropriate.

Thank you for your consideration of the above items.

Respectfully,

Capt. H. K. Elsensohn
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To* AMP
Prams Stuart
If | were writing to Marilou Madden to respond to the
advisory group’s study and the proposed changes to the Alaska
Statutes, 1 would say something like the -following. 1 would

also send copies to SEAPA and QWAPA.

Dear

Thank vow -for sending the copy of the Alaska Marine Pilotage
Study. 1 was very pleased with the extent at the r»**areh
and background material and the obvious care the analysts
took to objectively study marine pilotage issues in the state
of Alaska and to compare them to the situation in other
states and haw problems were resolved there.

Before commenting on the proposed changes to the Alaska

statute* published by the Attorney General’s office. 1°d
fir*t like to make some observations on the material in tha
Study itself. In reading tho study it seems that all pilots

and those associated with the shipping industry agree that
tha first obligation of pilots is “to protect lives, property
and the environment of the state". The question then of how
to achieve this goal becomes the dividing issue among all the
concerned parties.

In the study there is one section devoted to the

investigation of competition among pilots. Competition, both
within and between associations—along with the topic of
pilot qualifications—is the foundation Of the problems

within the pilotage service in Alaska,

As mentioned in the study competition does bring increased
responsivanes* to industry needs. However, responsivanass
cannot be measured simply in terms of cost efficiency. For
example, the two dissident pilots that broke away from SEAPA
are surely providing a very cost efficient service to their

employers. The pilots are happy because they have no
overhead to apeak of in their operation so a large percentage
of the tariff collected goes to the pilots. The shipowners
arc happy because they have unrestricted availiblity of their
pilots with, | suppose, low travel and per dism expenses.

But pilotage is a service. By not being part of a group

these two pilots are not able to provide pilotage: to other
ships requiring pilots, such as tho** that arrive in the

winter, or those that call on a random basis. Tho cost of
providing a full pilotage service in southeastern AXaeka
falls on those willing to provide it, whether it is as
profitable as the company work or not. In addition, an
association of two pilots cannot meet the state mandat® of
providing an adequate training program. Pilots working on

only one class of shin cannot train others to become fully
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qgualified pilots capable c¢cf working on all types of ships
under all conditions.

There is a difference between serving as a pilot and serving
as what amounts to a company employee.

The other aspect to consider in this situation 1is that the
breakaway pilots wera given extensive training by the other
pilots in the SEAPA group. Without the opportunity to obtain
a license And upgrade it provided by SEAPA, these two pilots

would not have been able to form their own group. It seems
as though the study recommends that all pilots be trained by
the associations, meaning all independent pilot* must coma

from their former associates.

This example also brings into focus the assertion that
company pilots are unduly under the influence of the company,
at the expense of safety. Two breakaway pilots are not
nearly as able to resist company pressure as an association.
If the two pilots lose their contract, they ar® quite
restricted in their opportunities for further employment as
pilots.

This situation is not, however, comparable to what SWAPA
asserts about AMP, In the Western region it is SWAPA (which
accounts for perhaps 20% of the pilotage service in the aroa)
providing the threat of competition to an established

organizatzon. If SWAPA were not in the Western region,
obviously, it would net be possible for a company to pressure
AMP.

The pilotage situation in the Western region is uniaue in
Alaska. It is only there that two pilot groups are working
in the same area. That is, in southeast Alaska SWAPA does
not compete for business, and in the remainder of the state
SEAFA does not compete with other associations for work. It

i* only in AMP's primary revenue center (Dutch Harbor) that
two associations are working.

Beside the issue of competition, the other important concern
feeing the state of Alaska is the quaiifications of pilots,

and the state's "certifieation of competency”™ in granting a
pilot's license. It appears that the study and resulting
proposals are trying to say that the state will grant a
license as pilot—that indicates competency— but that the new
Dilot will not be truly competent until he has trained

through an approved association training program.

Th* study not** vastly different opinions on the topic of

trainee qualifications. On one hand are those that state
that pilots must have "extensive sea experience on large
vessels” in order to be an unlimited pilot, while elsewhere

in th® Study (Attachment B> it is noted that through the
apprentice system of pilot training ae practiced primarily on
the east coast no sea experience i* reauired at all. Both

routes lead to competent pilots.
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8inc« the state will be “proving rigorou* training programs
provided by tho associations then the need -For increasing the
entry level requirements of pilots is not as great as it"
might appear. The issue is not so much the quali-ficati ons of
trainees before they become pilots, but how well qualified
and capable they are to serve as pilots once they have
completed their training and examination.

Perhaps the state should consider the concept of licensing as
a discretionary power and not an individual right. Another
possibility is that the granting of a license is conditional

upon completing an approved association training course.

The heart of the study is the explicit social contract

established between the state and th« pilots. As noted by
Hr. Kirchner and Mr. Cloudy, the pilots will become
instrumentalities of the state, serving in a quasi-public
capacity. The benefits that will accrue to th* state include?

the training provided by the pilot associations, the power to
charter associations and regulate th*m through approval or
disapproval of bylaws (and thus the selection of potential
trainees), and the oversight of pilots-' financial statem®nts.

In effect, then, the state has modified its approach of
adminiotrating by enforcing regulations authorised by statute

into a system whereby a third level is established. Lnder
this system th* state will now regulate the bylaws of the

pilot associations, making them subject to Board of Marine
Pilot regulation, which is subject to Alaska Statute. This
system should provide the flexibility necessary to meet the

divergent pilotage needs in the various parts of the state.

To the pilots’ benefit th» state will limit by statute their
liability for accidents and help to protect them from
anti-trust litigation.

What the study has not recommended and the proposed changes

to the statutes do not accomplish is to stabilise the
pilotage industry in Alaska, I do net believe it is in the
state's best interest at this time to limit the number of
pilots. What | do beliwve will best serve the state of

Alaskas th© shipping industry and the pilots themselves is to
limit the number of pilot associations (and in this an
independent pilot working for only one company could be
considered an association">.

In Alaska, three pilotage ar**s are sufficient, each on®©
served by only one association that i® responsible for
training and dispatching pilots, collecting tariffs and
operating under their respective bylaws a« approved bv tne
state.

To expand upon the Ilimited entry to the fishing industry
analogy mentioned in the study, it i* possible to consider
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the entire -fishing industry as similar to pilotage in Alaska.

To limit comoetition for a -finite resource the state has
instituted Ilimited entry. But instead of seeing this as
limiting the total number o-f permits it is necessary to look
at limited entry as requiring -fishermen to belong to an

association of -fishermen in a specific geographical region,
say the Bristol Bay District, or the Chignik District.
Fishermen from one district cannot Fish in another district.

Within each district there are regulations determined on a
local basis, depending on the conditions and requirements of
that area, giving the state very good control over the

fishing in each district. As conditions change so do the
regulations. The situation could easily be tha same for
pilots. The state sets policy by statute and regulation and

then tailors more specific regulations for each pilotage area
through the approval of association bylaws.

This way, situations unique to each area can be dealt with

regionally instead of statewide. For example, southwest and
western Alaska have no need for channel licenses, yet
southeast does. Southeast and western Alaska have no need

for VLCC requirements, but southwest does. Why have
statewide regulation when regional regulation is so much mare

floxible? In this system, if a problem develops the pilot
coordinator, in conjunction with the Board, can deal with
only one group—the association for the area— instead of an

assortment of pilots and association*, giving the state
better control over the pilotage industry.

The other benefit of this system is that it eliminates

compotxtion, or the threat of competition from pilotage. No
longer would pilots be unwilling to give dockings or other
training to pilots for fear that they would break away and
form competing groups. Pilots of one aseociation could not
be threatened by owners with replacement by another
association. Restraint of trade and entry to association

issues could be dealt with in the bylaws that are approved by
th* state.

Ab the study states "State pilot licenses can bn considered
both a certificate of competaney and a franchise to perform a
public service...". The dictionary (Webster's), as well as

business practice, define a franchise as "the right or
licenso granted to an individual or group tc markot a
company's goods or services in a particular territory; the
territory involved in such a right". Along with the duties
and obligations conferred with the pilot’s license should
come the territorial benefits of the concept of franchise.

By its verv nature a franchise involves exclusion and the
state, through statute, ebould accept this. By becoming
Chartered (charter;"a grant, or guarantee of rights,
franchi««s or privileges from tha sovereign power of a
State...; a special immunity, privilege or exemptlon"),

¥
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associations should also bareonm -franchised. As Mr. Cloudy
states in Attachment C, "The State must realists that

competition is not the goal rf marina pilot regulation and'
that, to the extent monopoly promotes the goals of marine
pilotage (e.g., safety and a reasonable raturn -for
professional effort expanded),, such should be recognised and
accepted as legal and appropriate. "

r don't know about other boards in Alaska, but | once had a
real «fc» salesmans's license in Colorado, As one of the
conditions for licensure every salesman had to be employed,
or maybe under tho supervision <1 don't remember thw
wording), of a real estate broker. 1 don't see why Alaska
couldn't require a pilot (salesman) to work under the
authority of an association (broker) and its bylaws.

In addition to comments on the study and its recommendations,
the proposals put forth by the Attorney (General's office also
merit comment.

/ Sec. 08.62.010
The clause in this section requiring pilot members of the
board to have 5 years of active service as pilots is an
unfair burden on the members of Alaska Marina Pilots. Many
of tha members of this group have only three years service,
I recommand either changing the requirement to pilots of
record as of 1-1-88, to begin the 5 year rule in 1993, or to
eliminate the service requirement. Also, as written, this
regulation does nothing to prohibit a member of SWAPA from
representing the western Alaska region, thereby giving them
two pilot members on the board.

If the state is going to require board members to be

residents of Alaska, it must define resident for purposes of
this regulation. Many of the pilots in the western area do

not live ir> tha Aleutians, nor do many of the contract pilots
working in southeast Alaska live in Alaska. Tha work

schedules in these areas require months of duty at « time,
with corresponding periods of vacation time, allowing these
pilots more flexibility in their choice of residence. Some
provision must be made to allow for this pool of expertise
and experience to be part of the decision making process in
Alaska state pilotage.

Sec. 08.62.040 (a)(4)

I’m not sure what the purpose of the clause "...provided that
the board may adopt different tariffs within a region if
justified" is. Doe* this mean that the tariff will be set by
Class of vessel? Without further clarification, | would

eliminate thin clause.

Sec. 00.62.040 (a)(5)
In the implementation of any body of regulation there are
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always going to be interpretations and standard operating

procodures used. In the past the board has used SOP's that
he»d the effect ot becoming regulations. I think this is
unavoidable, but the existence of these procedures should be
cloarly stated in the statutes. Paragraph <5> “~.iems to be an

appropriate place to insert this notice.

S<*c. 08.62.040 (a) (6)
This paragraph requires the approval of the board for the

bylaws of each association. Ic does not provide for an
appeal process for bylaws that are not approved. The clause
should not only provide for an appeal, but it should also
require re-approval at specified time intervals, or whenever
changes are mad*. The question of the bylaws of pilots
outside the associations is not addressed. If the state
allows pilots to work outside the association system, it is

in effect creating two classes of pilots: those in the
association* that must adhere to the "social contract” and
those out*ide of the associations that don't.

Sec. 03.62.080 <c>
Thie clause negates the whole attempt at resolving the

competition i**ue in Alaskan pilotage. Paragraph <b>
standing alone, would be much better. Areas or ports near
the* boundaries of two areas should be made part of bath
areas. These special areas should be limited to Yakutat,

Chignik and Alitak.

Because of past practices in the westward area causing the

inability of AMP pilots to increase the tonnage limits on
their licenses, there must be a transition period in that
area during which SWAPA pilots would be allowed to work in
Dutch Harbor. The pilots a.'.lowed to work there should be
limited to those showing a certain amount of recent pilotage
in th«* area. There should be no blanket grandfathering of
all pilots with western Alaska coverage.

At this point it must be emphasised that adoption of
paragraph (b) doe* not regulate a certain class of pilots out

of work. The pilot* most effected by thi* change, those in
SWAPA who have been willing to work in Dutch Harbor, will
still have an ample amount of work to do in their primary

region of southwest Alaska.

Sec. 08.62.100 <a>

As mentioned in the marina pilotage study, maybe Alaska
should adopt a "discretionary" policy toward granting
licenses. This'would help to alleviate the problem of
e¢regulation by exception"™ that is plagl%ing Alaskan pilotage.

Sec, 08.62.100 tbh>
In this section | would add to paragraph 5 the clause “while
holding master of 1,600 gross tan license".

I would also add a paragraph (6) two years of active service
as a pilot in another pilot a**ociation.
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I would add a seventh paragraph stating that a combination of
the above service would be acceptable.

An eighth paragraph would provide for a mechanism for those
candidates not mooting the above requirements to enter a
pilot training program. This could include increased
training at the association level, similiar to th* apprentice
pilot program as used on the east coast.

rewritten. A pilot currently working
in Alaska who has not met these new standards will have no
opportunity to obtain more &sa time without quitting piloting
for a time. The inclusion of a new naragraph (6) in
08.62.100 <b) would resolv® this problem. Otherwise,
grandfathering will be necessary.
Sac. 08.62.120 <b>
The definition and purpose of the? familiarisation trips
 mentioned in this paragraph must be stated explicitly. As it

read*f the paragraph implies that these trips are described
elsewhere.

Sec. 08,62.1SO <a)<8>

Currently, there is an inequity in the state tariffs. In the
outport areas it can be less expensive for a ship to make a

harbor shift for $250.00 rather than to pay a standby day of
$600.00. This must be addressed before changing this clause

from its current wording.

Sec. 08.62.175
A better wording of this clause might be to include the

phrase "independent contractor” after the word associations.
This wouTgT'give~ statutory authority to the fact that pilots
are independent within their associations for liability
purposes.

The TRANSITION paragraph allows two renewals to meet the new
requirements. As stated under the comments on Sec. 08,62.120
(&><2>, a currently working pilot will not have the
opportunity to gain more sea exne.-ianee without leaving the
piloting business-
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Southeastern Alaska Pilots* Association

P. 0. BOX (5100
KKTC HI KAN, ALASKA !)»)(1

October 31, 1990

Ms. Marilou Madden and Mr.
State of Alaska

Office of the Governor
Office of Management & Budget
Division of Policy

Post Office Box AD

Juneau, Alaska 99811-0199

Brad Pierce

Dear Ms. Madden and Mr. Pierce:
| have read your pilotage
read Mr. Amendola's draft legislation

His draft is also very good.

amending the Marine

The Southeastern Alaska Pilots’
safe, reliable and efficient
Southeastern Alaska Pilots"' accepts the challenge to assist
proposed legislation to modify the Marine Pilotage Act,
long overdue.

Association remains firmly
pilotage. To further this

Specifically, we are concerned with:

(1) Intente The ability to limit the number of licenses must
in this pilotage act. ("The Board of Marine Pilots
sufficient number of licenses to meet the

study and found it to be excellent.
Pilotage Act.

shall
requirements of

Telephone 13071 2% >06

CAILE address''" " 1 * | "

I have also

committed to
committment, the
formulating
which we bhelieve s

included

provide for a
the marine

industry in the State of Alaska"). The state must recognize this

requirement as a necessary evil to promote safe and efficient

The cost of the training
place a financial
is to bear this

programs
burden on the marine industry. If the
cost, it is only reasonable to limit the
pilot trainees required to be trained to meet the future
industry. Safety s
train-up too fast or there is no perceived need for the

proposed by your study will in
marine
number of
demands of
required to
trainee and

compromised when too many pilots are

pilotage.
itself
industry

training becomes a burden rather than a necessity. Training programs
must be based on a need for additional pixots for the training program
to be worthwhile and self-serving to industry and the individual pilot
trainee. Pilot trainee and working pilots need to earn least the
average rate of pay for pilot trainee and working pilots the West
Coast of the United States to ensure the quality of applicant pilots

and working pilots will be available.
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(2) Improved Pilot Qunliflention. An applicant must have a license as
Master of vessels of 1600 tons or more, have a minimum of 2190 days of
marine experience as a licensed deck officer, or a commissioned deck

officer serving aboard a government vessel. In addition to the above
requirements, the applicant must meet at least one of the following

/ requirements or an equivalent combination of more than one. (All sea-
time calculated using underway time only. One day underway equals one

day of seatime.)

A. 730 days service as Master of local, coastv/ise or
oceangoing vessels.

B. 365 days working as a state-licensed pilot from another
state.

C. 1095 days as a deck officer on vessels of 1600 tons or
more in Alaskan waters.,

D. 1095 days as a deck officer on ocean-going or coastwise
vessels while holding an unlimited ocean (or Great Lakes)
Chiefmate or Master's license.

(3) Marine Pilot Coordinator shall also direct and assist in accident
investigations as necessary. State pilotage acts are weak in this area
and a coordinator would go a long ways to insure a timely investigation
was made by a knowledgeable person (provided the coordinator has a
marine background).

(4) License Requirements. Port-specific-licensing outside the pilotage
region for which a pilot is licensed is the same as not having pilotage
regions. Your study shows regions are in the interest of pilot
proficiency and safety. To deviate from this is not in the best
interest of pilotage. This state has recognized Southeastern and
Southwestern Alaska for years. As natural geographical regions, these
two regions need to be further defined and regulated on a regional
basis.

(5) Renewal. Grandfathering seems to be the general consensus as it
applies to meeting the minimum qualifications recommended by this
draft proposal. We also recommend a pilot work on their license
for a minimum of sixty days during the biannual renewal period or the
[icense is considered lapsed. This proposal would insure a pilot s

intent on working on the license and maintaining pilot proficiency
in the pilotage region.

(6) Mandatory Employment of Licensed Pilots. We recommend adding "A
pilot will be on duty while underway directing the movement of the
vessel at all times. The Master may relieve a pilot for cause, and
shall submit a written report within ten days explaining the reason
the pilot was relieved." (The State of Alaska recognizes the Master
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remains in command of the vessel at all times, and must relieve a
pilot for cause wlien deemed necessary.)

(6) Penalties. We recommend deleting the words "when a licensed pilot is
available". This is a loophole that could be used to avoid the
penalties of this section or when more than one group of pilots s

working the same region. The owner, master or agent gives insufficient
notice to either group to meet the pilotage call. The Association has
over the years maintained a sufficient number of pilots to meet the
demand for our services. However, as more pilot groups begin working
in a region, which group will take the responsibility for providing

necessary pilots to meet the demand on a year-round basis, We believe

this problem should be considered by the state and industry while
developing this amended pilotage act. The penalties are too low for
violating this act and should be increased to at least cover the cost
to investigate the violation.
(7) Definitions. We recommend adding the following definitions:
A. Seatime.
B. Pilot Coordinator.

Sincerely yours,

SOUTHEASTERN ALASKA PILOTS" ASSOCIATION

Dale 0. Collins
President

DOC:bjj



1610 Water Street,
Ketchikan,
Alaska 99901.
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October 29th 1990.

Mr_.Brad Pierce

Ms.Marilou Maddc 1

State of Alaska

Office of Management & Budget
Division of Policy

P.0. Box AD

Juneau, AK 99811-0199

Dear Mr.Pierce and Ms.Madden

As a member of the Southeastern Pilots®™ Association, | would

like to highly commend you on the outstanding and impartial

methods you took to make a study of "Alaskan Marine Pilotage",

and the eventual results will surely help to make our state

waters a better and safer place for all.

I agree with most of the conclusions of the study, but 1
beleive there are certain aspects which need to be studied

further.

Entry Level_Quali.fications:

In the State of Alaska the existing state entry levels are
woefully inadequate and low, especially when compared to
other states, or any other maritime country. |If the state
is not prepared to make the minimum license "Ocean Masters-
Unlimited Tonnage™, then it is suggested that entry level
qualifications be set at a minimum of 6 years licensed
seagoing experience. This would be fair to persons with
local experience and those with offshore experience, and
would help to ensure we get applicants with a good maritime

background, which 1is not happening to-day.

22£1iin5_8equirements:

The existing regulation requirements for Limited and Unlimited

Licenses require both dockings and undockings with no
requirement for observations of dockings and undockings,

which 1is like putting the " Cart before the horse ",



(2)

I would kindly suggest that applicants should have a minimunm

of 75 observed dockings and 75 observed undockings.

Pilot Performance”

I think that the 1idea of establishing a check-ride system for
fully licensed pilots is completely unnecessary, every time

a pilot performs a docking or undocking successfully his
ability and expertise is proven especially in Southeastern
waters with the strong winds and currents, many low horse —
power tugs, and old and fragile piers. The only time a
check-ride system should be necessary is when a pilot has

a record of accidents.

I appreciate being able to comment on your study , and

thanks for a job well done.

Sincerely

Colin E. Jones t



CAPTAIN JAMES A. HODGMAN

415A Front Street
Ketchikan, Alaska 99901

October 29, 1990

Ms. Marilou MadJen

Mr. Brad Pierce

State of Alaska

Office of Management and Budget
Division of Policy

Box AD

Juneau, Alaska 99811-0199

Dear Ms. Madden and Mr. Pierce:

Captain Elsensohn has given me a copy of the Alaska Marine Pilotage Study
and proposed legislation flowing therefrom and requested that | submit
comments to you. | share his admiration for the work you have done.

My comments are based on thirty years experience as a Coast Guard officer
and seventeen years as an Alaskan pilot, including four years on the State
Board of Marine Pilots.

There is no question that the enactment of the draft legislation will result
in major improvements in pilotage. | disagree with your study in that you
conclude that by not limiting the number of pilots you ensure that there will
be an adequate number of pilots available. In the past pilot organizations
have ensured that pilots were available to meet all of the requirements of
industry. These requirements change materially from year to year and day to
day. It takes considerable time, effort, judgment and money to ensure that
qgualified pilots are always available. The benefits to the associations

compensate for this in a non-competitive system.

This year for the first time there was competition in Southeast Alaska. Two
(or three?) pilots obtained the business on one cruise ship. These pilots
essentially remained on board and were one-company pilots subject to the
pressures you mentioned in the study. They provided "competition", but was
it fair? The company actually went to our pilot association to ensure that
we would provide backup pilots if they so requested. The Southeastern Pilots'

Association maintains a year-round office staff; keeps up-to-date infoi-mation
on charts, waterways, routes, ports; provides pilots to work with industry on
local conditions; provides pilot board members and representatives to work
with the pilot board; supervises dockings; assists pilots in training;
provides extra pilots to meet peak work loads; provides pilots to handle
extremely demanding assignments during slow winter months; etc. Will it be
in our interests to continue this overhead that is essential to the state if
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competition spreads and splinter pilots pick off vital cruise ship company
business? Can the state expect us to perform these services when company
pilots on the same pay scale operate with no overhead?

While we disagree on pilot competition, to be meaningful | have developed
specific comments on the draft legislation that are based on your decision
not to limit the number of pilots in a region.

COMMENTS ON DRAFT LEGISLATION BY SECTION:
Sec. 08.62.040 Powers and Duties

(a)(4) Delete "provided that the board may adopt different
tariffs within a region if justified."

Tariffs are different for different ports within a

region. The above phrase seems redundant and confusing.
(a)(6) Change to include pilot groups and independent pilots.
All pilots should be subject to review equally.
(a)(7) Same as (a)(6) above.
(a)(8) Same as (a)(6) above.
(h) Delete "conducted by pilot organizations."
All pilots in a region should have equal training programs.

Sec. 08.62.045 Marine Pilot Coordinator,

| agree that such a position is needed, but believe
that the position should be subject to guidance by

the pilot board and that this should be stated in the
law. Otherwise, the board's functions are liable to be
usurped. One additional thought— 1 believe it will be
extremely difficult to find a qualified candidate who
would take the job.

Sec. 08.62.080 License Requirements.

(b) & (c) Paragraph (c) makes paragraph (b) meaningless. Alaskan
pilotage regions are probably as large as any in the
world and the goal should be for a pilot to operate in
only one region. Yet abrupt implementation of paragraph
(b) probably would create hardships and shortages. I't
is common maritime practice in such instances to grand-
father existing licenses.

Sec. 08.62.100 Entry Level Qualifications

(a)(1) Revise' to require services as a master of ocean or coast-
wise vessels of not less than 1600 gross tons as in (3).
["m sure this was intended.
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(a)(5) This section could negate the four prior sections and
tie the board up in endless applications, arguments or
legal actions.
(b) The preceding requirements could be thwarted by giving
time for shipyard overhauls, layups, vacations, etc.
A | suggest an additional section stating that all services
will bg calculated using Coast Guard methods.
Sec. 08.62.120 Renewal
(h) One day's piloting would meet the requirement as written.
I suggest a minimum of sixty (60) days service as a
federal or state pilot.
Sec. 08.62.150 Enforcements Authority
(2) ['m not sure what is meant by "chemically impaired".
Does it mean an alcoholic who uses alcohol and a drug
* addict? Or does it mean a pilot that is wunder the
influence of drugs including alcohol while on duty. |
believe it should cover both cases.
Sec. 08.62.160 Mandatory Employment of Licensed Pilots
I suggest further clarification by adding "who will be
on duty at all times when the vessel is underway.
Sec. 08.62.190 Penalties
(a) & (h) In the past vessels have delayed their requests for
pilots sufficiently that a pilot was not available when
desired. I suggest deletion of "when a licensed pilot
is available™. Further, penalties in both (a) and (b)
are grossly inadequate; particularly when compared with
the pilotage fees the vessel is avoiding. In the past
the Attorney General's office has been unwilling to
prosecute fully documented cases, presumably because

they weren't worth the effort.

JAHTD]
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Mol A / STEVE COWPER, GOVERNOR

OFFICE OF THE GOVEIIIVOR P.0. BOX AD

JUNEAU. ALAS‘KA 99011-0199
OFFICE OF MANAGEMENT AND BUDGET PHONE: (307) 165-3560
DIVISION OF POLICY

October 15, 1990

Senator Drue Pearce
Rm. 510, Capitol

P.O. Box V

Juneau, 99811

Attn: Peg Cahill

Dear Senator Pearce:

Enclosed for your review arc draft copies of "The Alaska Marine Pilotage
Study" and proposed legislation to modify the Marine Pilots Act. These drafts
are being distributed as widely as possible to gather comments from marine
pilots, ships agents and other interested parties before a final study document
and draft of proposed legislation arc presented to the Board of Marine Pilots at

JT'l its meeting on November 8 and 9 in Anchorage. Please address your comments

0 to the Office of Management and Budget, Division of Policy no later than
November 1, 199U if you wish to have them incorporated into the presentation
to the Board.

All interested parties should understand that this is only the beginning of an

extensive public review process. There will be ample opportunity for all
viewpoints to be considered as legislation is drafted and proceeds through the
legislative hearing process. The regulatory changes .roposed in the study

will be considered by the Board of Marine Pilots in accordance withstandard
public notice and administrative procedures requirements.

Thanks very much for your attention.

Sincerely,
Brad Pierce Marilou Madden
Senior Policy Analyst Senior Policy Analyst

BP/MLM/dmc/91F-I 142

Enclosure(s)
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EXECUTIVE SUMMARY

In response to concerns about public and environmental safety in the
maritime trade, Governor Cowper directed his Office of Management
and Budget, Division of Policy, to conduct a study of Alaska's marine
pilotage system and to make specific recommendations to
strengthen the State Marine Pilotage Act.

1. FINDINGS

*Pilotage serves an important public function.

Government has the authority to protect life, property and the
environment by insisting that ships operating in coastal waters
carry pilots familiar with local conditions.

The current system in the United States splits responsibility for
pilota?e between the federal government and the maritime states.
The federal government exercises control over vessels engaged in
domestic trade. Individual states have the authority to require com-
pulsory pilotage for foreign ships operating within the waters of the
state.

*Alaska's current pilotage statute has significant flaws.

Although the current Marine Pilotage Act has several features in
common with other maritime states' legislation, there are
weaknesses and gaps in current statute.

Alaska's marine pilot statute is similar to its statues governing
other boards and commissions. The statute sets out only basic
duties and responsibilities and was intended to delegate broad
regulatory powers to the Marine Pilot Board. In recent years,
various Assistant Attorney Generals and others have questioned the
existing Act, maintaining that current language does not give the
Board specific authority to set rates and establish regional
licensing requirements. As a result, the Board has not reviewed the
pilotage rate schedule for several years.



More important, weak authority to set specific licensing standards
has resulted in the charge that Alaska's marine pilot standards are
the lowest among the maritime states.

The Act fails to mention several areas of growing concern. In
particular, it does not address pilot liability or the role of pilot
associations. These are areas of increasing contention in Alaska.

9Changing conditions in Alaska's maritime trade have
caused tensions and strains within the pilotage profession.

For the first 10 years after the passage of the State Pilotage Act in
1970, the marine pilotage system in Alaska virtually ran itself.
Pilots vquntariIK organized themselves into two associations to
serve the Southeast and Southwestern regions of Alaska. The
associations were responsible for hiring, training, and dispatching
pilots and collecting fees from shippers.  Occasional discipline
problems with individual pilots were handled internally.

During the past 10 years, the marine pilotage system in Alaska has
experienced considerable growing pains as shipping traffic in state
waters has increased, particularly in the Southeastern and Aleutians
regions. This growth has resulted in new tensions and opportunities

Challenged by pilots new to the system, traditional association
control over pilot training and discipline has been eroded by legal
actions and fears of potential liability.

Increased demand for pilotage services has created niches for new
groups and configurations of pilots. During the past three years,
splinter groups of pilots have broken off from the original Southeast
(SEAPA) and Southwest (SWAPA) associations to offer competing
pilotage services.

The Alaska Marine Pilot Act—originally designed to give the Board
the flexibility to respond to new conditions—has net provided the
Board the clear authority it needs.



2. CONCLUSIONS

The state has a compelling interest in maintaining a system of
compulsory pilotage for state waters. To secure this interest, the
report proposes an explicit social contract between Alaska's marine
pilots and state government.

In return for limiting pilot liability and protecting pilot
organizations from antitrust litigation, the state should require
increased professional standards for all pilots and heightened
accountability on the part of pilot organizations.

3. RECOMMENDATIONS

The report makes the following specific recommendations for
strengthening the State Pilotage Act and improving pilotage
regulation in the state.

mThe Marine Pilotage Act should be amended to include an

opening statement of intent, which establishes the fact
that marine pilots are employed under state control for the
purpose of  protecting lives, property, vessels, and the
marine environment.

*The State Board of Marine Pilots should be given clear and

unambiguous authority in statute to promulgate and enforce
m_lorte extensive entry-level requirements for state
pilots.

*The Board should establish an additional pilotage
region in the Aleutian Chain.

*The Board should move towards exclusive licensing by
region.

*The Board should establish increased standards for

progressive licensing, including a formalized deputy
pilot program. The Board should develop training criteria



that ﬁ_rovide all deputy pilots equal opportunity to perform
the ship movements necessary to upgrade their licenses.

9The Board should establish a check-ride system for

fully-licensed pilots, conducted by current senior pilots
designated from each region by the Board.

9Recency criteria should be adopted for pilots to
maintain endorsements for specific waters and ports.

9The Board should be authorized to conduct random
substance abuse testing.

* Every pilot should be required to submit to a complete
annual physical exam.

0The Board should develop an approved list of continuing

education options and require that pilots complete a course
between license renewals.

9The Division of Occupational Licensing should be

authorized to hire a full-time marine pilot coordinator
to investigate marine accidents, review training programs
and participate in license examinations.

9AIl complaints concerning pilotage service should

be directed to the State Board through the Marine
Coordinator—not to pilot organizations.

9The state should pursue the possibility of establishing an

accord with the US. Coast Guard to share information
about accidents/incidents and to conduct joint
investigations.



* The state should not place a specific limit on the
number of pilot licenses issued.

9The Board should have authority to consider accident

investigation and other state administrative costs in
setting pilotage rates.

9Board meetings should be scheduled at least three

times per year, with provision for emergency meetings at
the request of the chair.

9The Department of Commerce and Economic Development

Commissioner or designee position on the State Board should

be reassigned to an active pilot from the Aleutians

{ﬁgmrt].t Non-pilot members should represent all regions of
e state.

9The Board should either cease to require detailed

information on ships' movements from individual pilots or
should use the information to publish  periodic
management reports.

9Pilot organizations should be recognized in state

law and chartered to provide state-approved training for
deputy pilots.

OIn return for limiting liability and providing protection

from antitrust litigation, pilot organizations should hEive
tBhelrd bylaws and operating rules approved by the
oard.

9The Board should be authorized in statute to establish an
enforceable tariff schedule.



9In order to assure that all pilots and pilot organizations

honor the Board-established pilotage rates, pilot
organizations and individual businesses should be required
by law either to submit copies of their annual audits
to the State Board or, in the case of individual contract
pilots, to keep their books open for state audit.

9Individual pilot liability should be limited in statute
to a specific dollar amount.

9Pilot license fees should be reviewed by the Board

and increased substantially to reflect the increased
costs of program administration.

9The tariff schedule should be reviewed by the Board and

adjusted where necessary. The Board should consider
special rates for unique circumstances.

9The Board should have the authority to include a training

fee in the tariff schedule to provide partial support for
training and continuing education programs.



Alaska Marine Pilotage Study
1. INTRODUCTION
A.  Study Background

In a January 1, 1990 letter to Governor Steve Cowper, Captain W.E.
Murphy, a veteran Southwest Alaska marine pilot and former
chairman of the State Board of Marine Pilots, expressed serious
concerns about pilot training and performance standards in the
state.1 The main concerns expressed in his letter were that:

-EntR{_ rechuirements into the, marine pilotaﬁ;e grofession in Alaska are too low and
cortt on

nuing education requirements are nonexistent.

eLocal standards are failing to protect and maintain a high level of pilot competency.

*Alaska's, Practice of is_?uing mﬁ]n unlimited number of marine, ePilot licenses fosters
competition among pilots,"which allows steamship companies to exercise control
over ship movements In compulsory pilotage waters and compromises Safety.

eUnder the current State Pilotarge At, tge oard of Marine Pilots has uqreat difﬁa#lty in
glel\(/)(telo Ilsrgphe eulatlons to Improve standards and maintain a meaningful system o

In response to Captain Murphy's letter, the Governor directed his
Office of Management and Budget,Division of Policy, to conduct a
study of Alaska's marine pilotage system andto make specific
recommendations to strengthen the State Marine Pilotage Act and
improve pilotage regulations.  Under the provisions of Alaska’s
sunset law, legislation authorizing the Board of Marine Pilots is due
to expire on June 30, 1991. The issues raised and discussed in this
report are intended to provide focus to the executive and legislative
review of the state's pilotage system.

B. Methodology

The first steps in the study methodology involved a review of marine
pilotage literature and an analysis of pilotage statutes for the
maritime states.  Paul Kirchner, General Counsel to the American
Pilots' Association, provided an extensive written opinion on the

rless%% r,]AS\tetachment A for a copy of Captain Murphy's letter and Governor Cowpehs



comparability of Alaska's standards to those in other states.2 The
bulk of information on the present status of marine Pilotage in
Alaska came from numerous discussions with individual pilots as
well as responses to a written survey of all 94 licensed marine
pilots.  Meetings were held with representatives of the various pilot
associations, Department of Law, Department of Commerce and
Economic Development (Division of Occupational Licensing staff),
and the U.S. Coast Guard. Members of the Board of Marine Pilots
were interviewed by phone as were licensed ships agents from all of
the shipping service companies operating in the state.

Attorneys representing the various pilot associations in the state,
ships' agents, ship insurers, and the Department of Law met with
Division of Policy staff and the President of the American Pilots'
Association, Captain Pat Neely, in Juneau in late September to draft
a new State Pilotage Act.

Copies of the draft report and Ie?islation are being released to the
Board of Marine Pilots and staff from the relevant state agencies in
October for review before a final report is issued in November.
Legislation to amend the existing State Pilotage Act is expected to
be introduced during the First Session of the Seventeenth Legis-
lature, which begins January 20, 1991.

C. Study Outline

Section 2 of the study presents a historical review of state pilotage
to provide a background for the issues raised in the report. The
existing Alaska legal framework is then discussed and compared
with marine pilotage law in other states in Section 3. Section 4
outlines the status of Alaska marine pilotage in genera! and in the
various regions of the state. The following two sections detall
information and opinions on the issues raised in Captain Murphy's
letter which were solicited from pilots and ships' agents. Section 7
contains the study's conclusions and recommendations for state
action.

25ee Attachment B for a copy of M. Kirchner's letter.



2. HISTORICAL BACKGROUND

Alaska's marine pilotage system must be considered within a larger
framework of maritime law and tradition. Maritime communities
throughout the world have long recognized the dangers of
unregulated traffic in local waterways. rovisions for mandatory
piloting—that is, the requirement that ships have or take on board
persons familiar with local conditions when transversing local
waters—date from Roman law. The Florida statute on piloting
clearly states the rationale for such provisions:

Tha Legislature recognizes that tho aters, harbors and. 0 ts of the state
Jmﬁormt resources, and It Is eemed Pecessar | ehmt rests 0;
safety and welfare to provide laws regulating the pi otmg 0

vessels ut|I|zmg the navigable waters of the state.3

Concern about unregulated pilotage for local waters first surfaced
in this country in colonial times. According to an authoritative
history of American marine pilotage published by the American
Pilot's Association:

the early pilotage records of the the coIonles cover only sketchy accounts of
the beg |nn|n s"of the profession In America, and much hasbeen lost or
destro TCh scant records, as exist %eem to In |cate a pa&ern 0
PI otae development Qrogeessmg trou sta es. of pure Individua
nitiative, t0 periods of Ssevere com‘oetl Ve actlces resulting In a

struggle for predommance and eventually government regulation..4

Colonies gradually gained control over pilotage to the extent that, as
an early U.S. Supreme Court decision commented:

When the government of the union was brought into existence it found a
system for the regulation of its pilots in full force in every state.5

This state system was left virtually intact by a 1789 provision in
federal statues:

til further provisiop is made by Congress, all pilots in the hays, inlets
H{]/ers har{)oF?s anoP ports of t¥\e U teg States sﬁa\l contqnﬁe 0 b

3Florida Statutes §310.001
4Captain Earnest A Clothier and Captain Hilton Lowe, ~fate Pilotage in America;
E"Stlolmal Qulline Wt Emofifiari-Backgmmid. American Pilot's Association, 1979,

5Gibbons v. 0Ooden.9 Wheat 207



reﬁ;ula_ted In_conformity with tho existing laws of states, res ectivelg,
wherein such pilots may be, or with Such laws as tho states may

respectively enact for the purpose.6

States continued to exercise sole authority over piloting until 1871
when Congress enacred provisions that significantly reduced the
scope of state control by requiring that:

...BVery coastwise sea- oin? steam-vessel subject to the navigation laws, of
the United Stateﬁ, and” to the rules and requlations ﬁgoresal . hot salllng
under register, shall, when unaerway, exce%t on the nigh seas, be unde

the control of pilots ficensed by the inspectors of steamboats. 7

This act effectively established a dual piloting system in the United
states:  the historical state system and a new federal system.
Generally speaking, vessels engaged in foreigr trade (vessels sailing
under register8 and foreign-flagged vessels) are under the authority
of the states while American vessels engaged in domestic trade
(enrolled vessels) are under federal author:y. One exception to this
general division of responsibility is Great Lakes traffic, which is
.under the exclusive regulatory control of the federal government
through the Coast Guard. The exemption from state law of Great
Lakes vessels was made pursuant to an international treaty with
Canada which provides for piloting by persons having either U.S.
Coast Guard or Canadian licensure.

The dual system of Pilot_ing has resulted in a dual system of pilots:
federal or "voluntary™ npilots, generally employees of the ship and
state or "compulsory" pilots, who actas independent agents. The
vast majontg of working pilots in the United States are state
pilots, numbering about 1,200 nationwide. By contrast, it is
estimated that less than 50 federally licensed pilotsare employed
regularly, primarily on coastwise oil tankers.

The distinction between "voluntary" and “"compulsory" used in legal
texts and court decisions is somewhat misleading. ~ The distinction
is not one of freedom to employ or not to employ a pilot. Except on
the high seas, all ships whether under register or enrolled, are

646 United States Code §8501

746 United States Code §3p4. The inspectors of steam ves%els Were emBIO ed bg the
Steamboat Insffectlon ervice, created in 1852 as w/tvofteTreasury epartment.  The
service was transferred to the Toast Guard during WW 11, o

gVesseIs gaﬂmg under register are Amerdcan vessels granted permission by the U.S.
ustoms Service to engage In foreign trace.



required to have on board a pilot familiar with local conditions. In
this sense, all pilots are "comfoulsory." Rather, tho distinction
refers to the terms of pilot employment.  With enrolled ships, the
pilot is considered voluntary in that he/she is an employee of the
ship and in fact, often is actually the ship's master or other officer
acting as pilot.  With ships under registry, the pilot is considered
"compulsory” in that the terms and condition of employment are set
by state statute, not by the ship owner.

Summary. The public service nature of local pilotaﬂe has been long
recognized. By tradition and statute, government has the authority
to protect life, property and the environment by insisting that ships
operating in coastal waters carry pilots familiar with local
conditions.  The current system in the United States splits re-
sponsibility for pilotage between the federal government and the
maritime states. While the federal government exercises control
over enrolled vessels engagied in domestic trade, the individual
states appear to have unlimited authority to impose pilotage
standards and to require compulsory pilotage for foreign ships and
ships sailing under register within the waters of the state.



3. COMPARISON OF ALASKA STATUTES WITH THOSE OF
OTHER STATES

During the course of U.S. history, a very large body of state law has
developed around the marine pilotage profession.9 In several of the
older states, marine pilotage practices, laws, regulations, and
traditions have more than 200 years of development and refinement
behind them. Currentlr, all 24 maritime states have established
mechanisms for controlling the licensing of pilots, setting rates,
and providing general oversight of the state pilotage system.

Many states have recently amended theirpilotage laws, partly
because of statutory sunset provisions, butalso in response to
increasing litigation and a heightened awareness of the importance
of state pilotage brought about by the Exxon Valdez disaster.

The Alaska State Pilotage Act ‘AS 08.62) was first enacted in 1970
and has been amended only si?htly over the past 20 years. The
original hill exempted all "vessels and tow boats of United States
registry...engaged exclusively on the rivers of Alaska or in the
coastwise trade on the west coast of the United States"10 from
compulsory state pilotage. This section was amended in 1972 to
exclude only those vessels of less than 300 gross tons. The 1973
legislature amended the act to %ive the Marine Pilot Board the
authority to reexamine persons wnose license had lapsed for less
than tvo years if "the Board has reason to believe that the person
applying for reinstatement of a license is incapable or incompetent
to carry out the duties of a licensed marine pilot."11  Section
08.62.185 of the Act was added in 1977, requiring that;

any oil tanker, whether eprolled or registered, of 50,000 dead weight tons
e o R
utilize & ?edergll Iice%sed pilot wﬂosg duty station has been onpthaf tankg?

throughout that specific voyage. 12

QAlex L Parks, The Lav/ of Tuo. Tow and Pilotage. Second Edition Comell Maritime
Press, 1982

1043 SLA 1970; "vest coast" includes Alaska, Hawaii, and British Columbia, Canada
1122 SLA 1973
1278 SLA 1977



Several other amendments dealt with the Marine Pilot Board. A
public member was added in 1976 legislation while board members
were limited to two consecutive terms in 1980. The Board was
added to Alaska's sunset statute in 1985 and was extended to June
30, 1991 under this statute during the 1987 legislative session.

Compared with other states, Alaska's Marine Pilotage statute
appears quite sparse. It contains only three articles—addressing the
Board of Marine Pilots, Licensing and General Provisions—and
delegates broad rule-making responsibility to the Board. Such a
Praphce ‘is common in Alaska, where statutory language is often
imited in  favorof requlatory authority, which is presumed to
provide more flexibility as conditions change. Thus, items which
other states place in statute are left to the discretion of the Board.
For this reason, consideration of other states' statutes in revising
Alaska's law may not always bhe appropriate. However, common
features of state pilotage need to be addressed in statute either
directly or by explicitly delegating regulatory authority to the
Board. These common features of the states' pilotage systems are
discussed below.

A.  System of regulation

Twenty-one states, including Alaska, have established pilot boards
charged with- promulgating and enforcing pilotage regulations.  Only
three states—Connecticut, New Hampshire and Hawaii—regulate
directly without going through a board.

Boards are of two general types: a statewide board, having authority
over all compulsory pilotage waters in the state and local port
boards or commissions whose authority is limited to a specific area.
Alaska’s Board of Marine Pilots is statewide in scope. In general,
boards having statewide authority are relatively recent, local boards
having been the common practice historically. Unique among the
states, California's state board (which is actually the oldest pilot
board in the country) oversees only the San Francisio Bay area,
leaving other state ports to local control.

Pilot boards may be housed in a state agency or created independent
of agency oversight. Nine states, including Alaska, place their
boards in an executive department, most commonly in the agency
having responsibility for professional licensing. Alaska's Marine”
Pilot Board is housed in the Division of Occupational Licensing, J



Department of Commerce andEconomic Development. All such
boards exercise statewide authority. Twelve states have
established boards outside of any state agencg. Of the states with
inde{\pendent boards, seven have bhoards estanlished for each local
port.

Most statewide boards are comprised of representatives of the npilot
Brof%ssmn, the marineindustry,  andthe general public. Alaska's
oard:

consists of two pilots licensed under [Chapter 62, Alaska Statutes] who
have been actively engaged in piloting on vessels subject to this chapter,
two agents or managers of vessels subject to this chapter, two public
members...and the commissioner [of the Department of Commerce and

Economic Development] or the commissioner”s designee.13

In those states where local port commissions are used in lieu of a
state-wide hoard, membership patterns are less standard, but the
madorlty of members are specified to be "seafaring men" or persons
skilled and experienced in maritime affairs.

B. Licensing

Because the essence of state piloting is knowledge of local waters
and conditions, all states require training for person's wishing to
become licensed. States have, in general, established two routes for
qualifying for a state pilot license: apprenticeship or deputy npilot
programs. In states opting for apprenticeship, local pilot associ-
ations usually employ and train the apprentices largely independent
from state oversight.  After the applicant has completed the
apprenticeship to the satisfaction of association members, they
present him/her to the state for examination. In states with deputy
Filot programs, the deputy pilot is under the control of state
icensure regulations from the beginning of the training. While the
deputy often serves under an association pilot to gain the experience
necessary to progress to full licensure, experience standards are set
and examined by the board or state licensing official rather than the
association.  Alaska's system follows the deputy pilot form,
although that term is not used in the statute.

13AS 08.62.010



State pilot licenses can be considered both i certificate of
comFetency and a franchise to perform a public service, requiring
the licensee to:

assume publ®c obligations in maintaining pilot stations and operating a
pilotage system.._[the state pilot] sees his duty and obligation as being owed
lo local political authority and the public, rather than to the shipowner.14

Some states have recognized this .ﬁ)ublic ‘purpose function by
"ﬁppomtmg“ as well as licensing the pilot. Virginia statute requires
that:

If tho Board finds the applicant qualified to act as a branch pilot it shall
issue him a license, and he shall thereupon become a state officer, to be
Known as a branch pilot and shall hold the office for one year next

ensuing.15

Pilot licenses must be renewed at periodic intervals, ranging from
one to five years. Alaska requires biennial renewal. No state at
present requires continuing education or training as a condition for
renewal, although the State of Washington has recently amended its
pilot statute by requiring that:

The Board shall establish additional training requirements, including a
program of continuing education, developed after consultation with pilot

organizations.16

Some states do require a physical examination prior to renewal or
reissuance of a license. |If a pilot has allowed a license to lapse,
most states, including Alaska, require either re-examination or
certification that the pilot has completed a certain number of
familiarization trips in the waters for which a license is requested.

Thirteen state statutes either specify the number of pilots to be
licensed or clearly delegate to the pilot board(s) the responsibility
for setting the number of state licensed pilots. Two other states
have statutory language which implies that the board(s?W may limit
the number of licenses issued. In effect, however, in those states
without statutory provision for limiting the number of pilots but
with mandated apprenticeship programs, the number of licenses is

14Quick, George A., "The Role and Function of a Pilot’, paper presented to the National
Academy of Sciences, 1979, pp. 8-10.

15Code of Virginia 854-1-905
16Washington Statutes 888.16.035)



limited de facto since pilot associations must recommend an
apprentice for licensing.  Alaska appears to be the only state
without either a statutory limitation or a limitation through
apprenticeship provisions.  Thus, a recent Florida ﬁilot study
concludes that "Only Alaska issues licenses to anyone who qualifies
and passes the examination."17

C.  Pilot Discipline

All maritime states have instituted procedures for disciplining
pilots. Where statewide boards or local commissions are used, this
Power generally has been_dele?ated.to such bodies. All states allow
or suspension or revocation of a pilot's license for cause, generally
incompetence, repeated negligence, or habitual substance abuse. A
long-standing problem in pilot discipline has resulted from the dual
pilotage system referenced above. Almost all states, including
Alaska, require that a pilot hold an appropriate federal pilot license
as a condition of state Iicensing. Thus, most state pilots hold both a
state and federal license and may operate under either license,
depending on the t}/ e of vessel being piloted. Since each license is
issued under a different authority, this situation results in several
anomalies.  First, where a federal license is a precondition of state
licensing, "when a state sees fit to discipline a pilot, perhaps even
revoking his/her license, the federal license is untouched and
remains valid."18

Thus, a person found negligent or incompetent may still be allowed
to operate in local waters on enrolled vessels even after the state
has taken action against the individual.

Second, in those few states where a federal license is not required
for state licensure, a pilot may still hold both. If disciplinary
action is taken against an individual when operating under his/her
federal license, the state cannot revoke its license even though the
pilot has been proved incompetent. The Pilotage Study Group
commissioned by the U.S. Coast Guard has recommended federal
legislation to address the first problem. Individual states are
moving to correct the second by giving state licensing authorities

17Florida House of Representatives Committee on Regulatory Reform, The 1989 Report
on the Issues Associated with Mandatory Pilotage, November, 1989 x

18Report of the PH' :age Study Group to the U. S. Coast Guard, September, 1989, p. 6



the power to act against a person who has been found incompetent by
a federal authority.

In addition to the ultimate penalty of revocation, some state
statutes institute a graduated system of penalties, beginning with
reprimand or a fine. Washington State hasrecently amended its
marine pilot act to grant the Board theability to prescribe
"disciplinary or corrective action, including training and treatment,
that will be taken".19 Alaska's statute in thisrespect would appear
to be a model. The Board has an impressive array of discipline
options, deluding peer review and imposing "professional education
requirements until a satisfactory degree of skill has been attained
in those aspects of 28rofessional practice determined by the board to
need improvement".

Pilots' due process rights are recognized in all state statutes by
requirin% a formal hearing before a license is revoked.  Several
states, however, including Alaska, allow the board or other licensing
authority to summarily suspend a license for a specified period or
before a formal hearing in cases of clear danger to public health or
safety. A few state statutes spell out specific timelines for holding
hearings and rendering decisions concerning the discipline of a pilot.

D. Pilotage rates

Of the states with pilot boards, fourteen charge the hoard with
setting pilotage rates. Four states set rates by statute. Rates in
the six remaining states are set by various persons or bodies.
Alaska's statute is rather cumbersome in this regard. It gives the
board the authority to "adopt regulations under the Administrative
Procedures Act...establishing standards by which pilotage fees may
be established."2

E. Pilot Liability

Maritime law generally holds that pilots are not personally liable
for damages caused to life, ships, and facilities. = However, past
legal interpretations of the "master/servant" rule—where the pilot
is considered to be the servant of the ship's captain—have come

19Washington Statute 8§88.16.100
20AS 08.62.155 (@)
21 AS 08.62.040 (@)



under increasing fire, based on the "compulsory" nature of state
pilotage. If state pilots are indeed independent and not an employee
ofttt;]e Idsh|p's company, then the "master/servant” relationship should
not hold.

Were pilots held to be personally liable, the effect on the industry
would be crippling. No pilot can obtain insurance against losses
which could potentially amount to millions of dollars.  Also, since
ships are already insured against damages, requiring a pilot to carry
similar insurance would merely increase transportation costs.

To address these problems, several states have moved to limit pilot
liability in statute.  California statute clearly states that "when a
pilot goes aboard a vessel, the pilot becomes a servant of the vessel
and its owner and operator".22 South Carolina and Washington limit
liability to $5,000 in statute. Oregon has addressed the problem in a
more complicated manner: it allows for pilots to purchase insurance
on a 'trip' basis:

in an amount equal to the value of the vessel and its cargo, or such other
amount as may be agreed upon between pilots and the vessel, its master,
owners, agents or operators, insuring the pilots and the organization of
pilots to which they belong against all claims or demands, arising from or
based upon, directiy or indirectly, pilotage of the vessel. The premium for
such insurance shall be assessed iIn addition to the rates and charges

specified [in statute].23
Alaska statute does not speak to pilot liability.
F. Pilot Associations

Pilot associations are the traditional way in which pilots organize
themselves to fulfill their duties.  Pilots must be on call at all
times to handle traffic into and out of pilotage waters. They must
meet ships at pilot stations to offer services. They must be
prepared to handle all types of ships in all conditions. Individually,
[%Hots cannot offer the range and scope of services required.
herefore, associations of pilots have formed since the early years
of compulsory pilotage in this country.  Pilot associations offer
centralized dispatch and clearance services. They either own or
make arrangements for pilot boats to carry pilots to and from ships.

22Califomia Statute §1134
230regon Statute 776.520
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Through their members, they can offer 24 hour per day, year-round
services.  Together, the members provide the skills necessary to
deal with all types of situations.

Associations also have traditionally taken the responsibility for
training new pilots and for evaluating existing pilots.  Both
ag:ltlvmeﬁ_”serve important functions in maintaining and upgrading
pilot  skills.

States have Ionﬂ recognized that pilotage lends itself to association
among pilots which is the reason behind state control over pilota?e
rates.  However, few states have recognized associations formally.
Without some form of state recognition, the traditional association
has been challenged on antitrust grounds. Some states have sought
to protect associations from such challen?es. Florida, Hawaii,
Louisiana, and North Carolina all explicitly recognize pilot
associations.

Although pilot associations are recognized as improving the
efficiency of the compulsory pilotage system, they have been
accused of abusing their power by limiting entry into the profession
in an arbitrary and capricious manner.  Hawaii vent through a
particularly troubling experience with pilot associations and
recently amended its pilotage law to state:

Pillots licensed under this chapter, each of whom shall be deemed an
individual contractor, may form a nonprofit association which shall not be
deemed a partnership or corporation for licoility purposes, iIn order to
provide such arrangements and feciliies as may bo necessary and
desirable for the efficient dispatching of vessels and rendering of pilotage
services required under this chapter. The association shall have no control
over the selection of persons to be licensed as pilots or their discharge.
The association shall have no direction over the manner in which an

individual pilot performs the pilot's duties.2 ™

Alaska statute does not recognize ﬁilot associations, although
associations do operate in two of the three regions of the state, as
described in Section 4.

Table 1 outlines the provisions of each state's pilotage statute in
some detalil.

24Hawaii Statutes 8462A-15
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