
ALASKA LEGISLATURE COMMITTEE F IL E S 1 9 9 1 - 1 9 9 2  8 6 7 2
7 4 9 2  SENATE LABOR & COMMERCE ()



F e b r u a r y  2 6 ,  1 9 9 1

D r u e  - 

A P U C

I s p o k e  w i t h  N a n c y  Q u i n t o .  T h e  S e n a t e  n e v e r  r e c e i v e d  a l e t t e r  
f r o m  C o w p e r  s u b m i t t i n g  S o k o l o v ' s  n a m e  f o r  c o n f i r m a t i o n .  T h e y  d i d  
h o w e v e r  r e c e i v e  a r o s t e r  i n d i c a t i n g  t h a t  S o k o l o v  w a s  s e r v i n g  a s  
c h a i r  a n d  h i s  t e r m  d a t e s .

I m e n t i o n e d  t o  H a l f o r d ' s  o f f i c e  t h a t  w e  w o u l d  l i k e  t o  h o l d  a 
j o i n t  h e a r i n g  o n  S c h r o e r .  T h e y  s e e m e d  a m e n a b l e  a n d  w e  w i l l  
s c h e d u l e  a m u t u a l  d a t e  w h e n  D o u g  B a i l e y  r e t u r n s  t o  J u n e a u .

I a m  w o r k i n g  w i t h  P o u c h o t ' s  o f f i c e  t o  d e t e r m i n e  w h a t  t h e y  h a v e  
f o u n d  o u t  a b o u t  t h e  p r o c e s s .  ( T h e y  h a v e  s p e n t  a l o t  o f  e f f o r t  o n  
t h e  t o p i c . )



F R O M :  R o d

D a t e :  J a n u a r y  25, 1 9 9 1  

RE: A P U C  A p p o i n t m e n t

A t t a c h e d  is a r t i c l e  a n d  o p i n i o n s  f r o m  L e g i s l a t i v e  C o u n s e l  a n d  t h e  
A t t o r n e y  G e n e r a l ' s  O f f i c e .

W h a t  i t  b o i l s  d o w n  t o  is t h e  G o v e r n o r  a p p o i n t e d  S c h r o e r  a n d  
w i t h d r e w  S o k o l o v .  T h e  c o n t r o v e r s y  c e n t e r s  a r o u n d  w h e t h e r  
C o w p e r ' s  a c t i o n s  b e f o r e  l e a v i n g  o f f i c e  a m o u n t e d  t o  a n  a p p o i n t m e n t  
o r  a n o m i n a t i o n .

L u c k h a u p t  a r g u e s ,  r a t h e r  c o n v i n c i n g l y ,  t h a t  t h e  a c t i o n  w a s  a n  
a p p o i n t m e n t  t h a t  o n l y  n e g a t i v e  a c t i o n  b y  t h e  L e g i s l a t u r e  c a n  
r e v e r s e .

A . G .  J i m  B a l d w i n ,  a r g u i n g  S h e f f i e l d ' s  r e m o v a l  o f  M i k e  W h i t e h e a d  
f r o m  t h e  L i m i t e d  E n t r y  C o m m i s s i o n ,  t h a t  H a m m o n d ' s  a c t i o n s  w e r e  
o n l y  a n o m i n a t i o n .  H e  c i t e s  l i t t l e  p r e c e d e n t  and, s i n c e  t h e  c a s e  
w a s  s e t t l e d  o u t  o f  c o u r t ,  s e t s  l i t t l e  p r e c e d e n t .

R o d g e r  P e g u e s ,  t h e n  a s s i s t a n t  AG, r e s p o n d i n g  t o  a n  i n f o r m a l  
r e q u e s t  b y  V i c k i  C l a y m a n ,  H a m m o n d ' s  B o a r d s  a n d  C o m m i s s i o n s  
p e r s o n ,  s a y s  t h a t  a n y  a c t i o n s  b y  a g o v e r n o r  a r e  m e r e l y  
n o m i n a t i o n s  s u b j e c t  t o  l e g i s l a t i v e  a c t i o n .  E v e n  t h o u g h  V i c k i  w a s  
w o r k i n g  f o r  m e  a t  t h e  t i m e ,  I c a n ' t  r e c a l l  w h y  w e  a s k e d  t h e  
q u e s t i o n .  A s  w i t h  t h e  B a l d w i n  o p i n i o n ,  l i t t l e  s u p p o r t i n g  c a s e  
p r e c e d e n t  is c i t e d .

T O :  D r u e

C o u l d  b e  i n t e r e s t i n g .
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P.  O .  B o x  V  

S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 1 1  

( 9 0 7 )  4 6 5 - 4 9 9 0

jM m tse o f jR ep resen tattiies
House Judiciary Committee 

Chairman Dave Donley

A p r i l  24,  1991

R e p r e s e n t a t i v e  Be n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  
P . O .  Box  V - S t a  t e  C a p i  t o l  
J u n e a u ,  AK 99811

D e a r  M r .  S p e a k e r :

On F e b r u a r y  4 t h  a n d  2 0 t h ,  1991,  t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  h e l d  h e a r i n g s  t o  r e v i e w  t h e  g o v e r n o r ' s  p o w e r  t o  
a p p o i n t  a n d  r e m o v e  m e m b e r s  o f  t h e  A l a s k a  P u b l i c  u t i l i t i e s  
C o m m i s s i o n .  B a s e d  o n  t h e  i n f o r m a t i o n  a n d  a r g u m e n t s  
p r e s e n t e d  d u r i n g  t h e  h e a r i n g s  a n d  on  m a t e r i a l s  p r o v i d e d  b y  
t h e  A t t o r n e y  G e n e r a l  a n d  L e g i s l a t i v e  C o u n s e l  t h e  c o m m i t t e e  
ma d e  a n u m b e r  o f  f i n d i n g s  a p p l i c a b l e  t o  t h e  s u b j e c t .

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  r e c o m m e n d s  a g a i n s t  t h e  
c o n f i r m a t i o n  o f  t h e  a p p o i n t m e n t  o f  Don  S c h r o e r  t o  t h e  
c o n s u m e r  s e a t  o n  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m j s s i o n  a n d  
f o r  t h e  c o n f i r m a T i o n  o f  P e t e r  S o k o l o v  t o  t h e  e n g i n e e r i n g  
s e a t .  T h e  c o m m i t t e e  w i s h e s  t o  ma k e  no  j u d g m e n t  o n  Mr .  
S c h r o e r ' s  q u a l i f i c a t i o n s  f o r  o f f i c e .  T h e  r e a s o n s  f o r  o u r  
r e c o m m e n d a t i o n  a g a i n s t  h i s  a p p o i n t m e n t  a r e  s e t  f o r t h  b e l o w .

G o v e r n o r  C o w p e r  r e a p p o i n t e d  P e t e r  S o k o l o v  t o  t h e  c o m m i s s i o n  
u p o n  t h e  O c t o b e r  31,  1990,  e x p i r a t i o n  o f  h i s  p r e v i o u s  t e r m .  
T h e  r e a p p o i n t m e n t  wa s  ma d e  o n  N o v e m b e r  8 ,  1990,  f o r  a s i x  
y e a r  t e r m  on  t h e  c o m m i s s i o n  u n d e r  A r t i c l e  I I I ,  S e c t i o n  26,  
o f  t h e  A l a s k a  C o n s t i t u t i o n  a n d  AS 4 2 . 0 5 . 0 2 0 .  ( F o o t n o t e  #1)
A c o p y  o f  M r .  S o k o l o v ' s  l e t t e r  o f  a p p o i n t m e n t  wa s  s e n t  t o  
t h e  C h i e f  C l e r k  o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  a n d  t o  t h e  
S e n a t e  S e c r e t a r y .

A l t h o u g h  G o v e r n o r  H i c k e l  l a t e r  a t t e m p t e d  t o  a p p o i n t  Don  
S c h r o e r  t o  t h e  APUC ( F o o t n o t e  #2) a n d  t o  r e m o v e  M r .  S o k o l o v  
f r o m  t h e  c o m m i s s i o n ,  AS 42 . 05 . 035  c l e a r l y  s t a t e s  t h a t  an  
APUC c o m m i s s i o n e r  ma y  o n l y  b e  r e m o v e d  f r o m  o f f i c e  " b y  a n d  
w i t h  t h e  c o n s e n t  o f  a m a j o r i t y  o f  t h e  l e g i s l a t u r e . "
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B e c a u s e  t h e  g o v e r n o r  d i d  n o t  r e q u e s t  t h a t  t h e  l e g i s l a t u r e  
c o n s e n t  t o  t h e  r e m o v a l  o f  M r .  S o k o l o v  a n d  b e c a u s e  h e  was  
r e a p p o i n t e d  by  f o r m e r  G o v e r n o r  C o w p e r  i n  t h e  m a n n e r  p r o v i d e d  
b y  t h e  c o n s t i t u t i o n  a n d  b y  s t a t u t e ,  o u r  c o n c l u s i o n  i s  t h a t  
M r .  S o k o l o v  i s  p r e s e n t l y  a m e mb e r  o f  t h e  c o m m i s s i o n  a n d  h i s  
c o n f i r m a t i o n  i s  l e g a l l y  b e f o r e  t h e  A l a s k a  L e g i s l a t u r e .  
( F o o t n o t e  #3)

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  f i n d s  t h a t  t h e  g o v e r n o r  s h o u l d  
h a v e  s u b m i t t e d  a r e q u e s t  f o r  l e g i s l a t i v e  c o n s e n t  t o  t h e  
r e m o v a l  o f  P e t e r  S o k o l o v  as  a n  APUC C o m m i s s i o n e r .  ( F o o t n o t e  
#4)

T h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  d o e s  n o t  n ow h a v e  a 
v a c a n c y  a s  d e f i n e d  b y  AS 4 2 . 0 5 . 0 3 0 .  A r e p l a c e m e n t  a p p o i n t e e  
c a n n o t  c o n s i d e r e d  u n t i l  t h e  o r i g i n a l  a p p o i n t e e  i s  r e m o v e d  
a s  p r o v i d e d  b y  l a w .  ( F o o t n o t e  #5)

I n  a d d i t i o n  t o  t h e  a b o v e ,  a n o t h e r  i s s u e  was  d i s c u s s e d  b y  t h e  
c o m m i t t e e  on  A p r i l  17,  1991,  a n d  t h e  c o m m i t t e e  f o u n d  t h e  
f o l l o w i n g :

P e t e r  S o k o l o v  wa s  r e a p p o i n t e d ,  u n d e r  AS 4 2 . 0 5 . 0 4 0 ,  t o  t h e  
e n g i n e e r i n g  s e a t  on  t h e  APUC f o r  a s i x  y e a r  t e r m  u p o n  t h e  
e x p i r a t i o n  o f  h i s  f i r s t  t e r m  b y  G o v e r n o r  C o w p e r .  Mr .
S o k o l o v  t o o k  o f f i c e  a n d  e x e r c i s e d  t h e  d u t i e s  o f  h i s  o f f i c e  
u n t i l  h i s  p u r p o r t e d  d i s m i s s a l  b y  G o v e r n o r  H i c k e l .

Ma r k  F o s t e r  was  a p p o i n t e d  a n d  c o n f i r m e d  b y  t h e  l e g i s l a t u r e  
t o  a c o n s u m e r  s e a t  f o r  a s i x  y e a r  t e r m  a p p r o x i m a t e l y  f o u r  
y e a r s  a g o .  On J a n u a r y  23,  1991,  G o v e r n o r  H i c k e l  a t t e m p t e d  
t o  r e m o v e  M r .  F o s t e r  f r o m  h i s  c o n s u m e r  s e a t  a n d  a p p o i n t  h i m  
t o  t h e  e n g i n e e r i n g  s e a t  w h i c h  wa s  o p e n e d  u p  b y  M r .  S o k o l o v ' s  
d i s m i s s a l .  ( F o o t n o t e  # 6 )  T h e  g o v e r n o r  t h e n  a p p o i n t e d  Don  
S c h r o e r  t o  M r .  F o s t e r ' s  c o n s u m e r  s e a t .

S i n c e  t h e  l e g i s l a t u r e  h a s  t h e  c o n s t i t u t i o n a l  a u t h o r i t y  t o  
d e s i g n a t e  b y  l a w  t h e  q u a l i f i c a t i o n s  f o r  a p p o i n t e e s  t o 
c e r t a i n  b o a r d s  a n d  c o m m m i s s i o n s  ( F o o t n o t e  #7) ,  a n d  s i n c e  
d o i n g  so h a s  t h e  e f f e c t  o f  d e s i g n a t i n g  s e a t s  f o r  i n d i v i d u a l s  
w i t h  t h o s e  q u a l i f i c a t i o n s  ( F o o t n o t e  #8) ,  t h e  s w i t c h i n g  o f  a 
b o a r d  m e m b e r  f r o m  o n e  s e a t  t o  a n o t h e r  c o n s t i t u t e s  t h e  
r e m o v a l  a n d  r e a p p o i n t m e n t  o f  t h e  m e m b e r .  ( F o o t n o t e  r 9)  To 
a l l o w  t h e  s w i t c h i n g  o f  s e a t s  w o u l d  p r e v e n t  t h e  l e g i s l a t u r e  
f r o m  e x e r c i s i n g  i t s  c o n s t i t u t i o n a l  d u t y  t o  r e v i e w  t h e  
a p p o i n t m e n t s  o f  t h e  g o v e r n o r  t o  e n s u r e  t h a t  q u a l i f i e d  p e o p l e
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a r e  b e i n g  p l a c e d  i n  c o n t r o l  o f  i m p o r t a n t  g o v e r n m e n t  
f u n c t i o n s .  ( F o o t n o t e  #10)

We now c o n c l u d e  t h a t  t h e  s w i t c h i n g  o f  an  a p p o i n t e e ,  wh o  wa s  
c o n f i r m e d  b e c a u s e  h e  p o s s e s s e d  c e r t a i n  q u a l i f i c a t i o n s  f o r  
o f f i c e ,  t o  a n o t h e r  p o s i t i o n  r e q u i r i n g  d i f f e r e n t  
q u a l i f i c a t i o n s  c o n s t i t u t e s  a r e m o v a l  f r o m  t h e  f i r s t  p o s i t i o n  
a n d  a n ew a p p o i n t m e n t  t o  t h e  o t h e r  p o s i t i o n ,  w h i c h  
n e c e s s i t a t e s  c o n f i r m a t i o n  b y  t h e  l e g i s l a t u r e  t o  t h a t  o t h e r  
p o s i t i o n .  ( F o o t n o t e  #11)

M r .  S c h r o e r ' s  n ame  i s  n o t  p r o p e r l y  b e f o r e  t h e  l e g i s l a t u r e  
b e c a u s e  t h e r e  i s  no v a c a n c y  on  t h e  c o m m i s s i o n .  ( F o o t n o t e  
#12) T h e r e f o r e ,  we f i n d  t h a t  o n l y  M r .  S o k o l o v ' s  n ame  i s  
b e f o r e  t h e  l e g i s l a t u r e  f o r  c o n f i r m a t i o n .  ( F o o t n o t e  #13)
E v e n  i f  M r .  S o k o l o v  h a d  b e e n  p r o p e r l y  r e m o v e d  f r o m  t h e  
e n g i n e e r i n g  s e a t ,  M r .  S c h r o e r  c o u l d  n o t  be  n o m i n a t e d  t o  f i l l  
M r .  S o k o l o v ' s  p o s i t i o n  b e c a u s e  h e  d o e s  n o t  p o s s e s s  t h e  
r e q u i s i t e  e n g i n e e r i n g  q u a l i f i c a t i o n s .

A t t a c h e d  y o u  w i l l  f i n d  c o p i e s  o f  t h e  r e l e v a n t  c o n s t i t u t i o n a l  
a n d  s t a t u t o r y  p r o v i s i o n s ,  a s  w e l l  a s  c o p i e s  o f  o p i n i o n s  f r o m  
o u r  l e g a l  c o u n s e l  a n d  t h e  D e p a r t m e n t  o f  Law w h i c h  b e a r  on  
t h e  i s s u e s  r a i s e d  b y  M r .  S o k o l o v ' s  c a s e .

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r  
H o u s e  J u d i c i a r y  C o m m i t t e e

DD/hk
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Se e  c o p y  o f  N o v e m b e r  8 ,  1990,  l e t t e r  f r o m  G o v e r n o r  C o w p e r  
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13,  1979,  i n f o r m a l  o p i n i o n  o f  t h e  A t t o r n e y  G e n e r a l  f r o m
R ,  P e g u e s  t o  G o v e r n o r  H a mmo n d ;  May  24 ,  1988,  b i l l  r e v i e w
l e t t e r  r e g a r d i n g  HCS CSSB 192 ( R e s )  f r o m  G.  B .  S c h a i b l e  t o  
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1,  1991,  p p .  1 - 2.

I d . a t  p p . 1 - 2.

I d .  a t  p .  2.

I d .  a t  p p .  1 - 2 .
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T h e  E x e c u t iv e  ^  t j c c m n 'c
Article ill

'ctnmander-in-chief of Ihe armed forces of the Slate. He 
e  forces to execute the laws, suppress or prevent insur- 
. violence, o r  repel invasion. The governor, as provided 
>int all general and flag officers of the armed forces of 
to confirmation by a majority of the members of the 
t session. He shall appoint and commission all other

*rtial Law.
proclaim martial law when the public safety requires 
on or actual or imminent invasion. Martial law shall 
mger than twenty days without the approval of a 
nbers of the legislature in joint session.

cutive Clemency.
e prescribed by law, the governor may grant pardons,
rep rieves , and may suspend and remit fines and

cr shall not extend to impeachment. A parole system 
law.

utive Branch.
ministrativc offices, departments, and agencies of 
and their respective functions, powers, and duties 
law am ong and within not more than twenty prin- 
as to group them as far as practicable according to 
latory, quasi-judicial, and temporary agencies may 
• and need not be allocated within a principal

.m ilita ry  A u th o r i t y . S e c t i o n  2 4  •  S u p e r v i s i o n .

Each principal departm ent shall be under the supervision of the gover­

nor.

- S e c t i o n  2 5  -  D e p a r t m e n t  H e a d s .

The head o f each principal department shall be a single executive unless 
otherwise provided by law. H e shall be appointed by the governor, subject 
to confirmation by a majority of the members of the legislature in joint 
session, and shall serve at the pleasure of the governor, except as other­
wise provided in this article with respect to the secretary of state. The 
heads of all principal departments shall be citizens of the United States.

Reviiof'* note • Senate Joint Resolution No. 2, "changing the name of the secretary of 
state to lieutenant governor' in 16 sections of the Alaska Constitution, approved by the 
voters August 25.1970, inadvertently omitted express amendment of this section.

S e c t i o t a  2 6  -  B o a r d s  a n d  C o m m i s s i o n s .

When a board or commission is at the head o f a principal department or 
a regulatory o r quasi-judicial agency, its members shall be appointed by 
the guvernor, subject to confirmation by a majority of the members of 
the legislature in joint session, and may be removed as provided by law. 
They shall be citizens of the United States. The board or commission may 
appoint a principal executive officer when authorized by law, but the 
appointment shall be subject to the approval of the governor.

S e c t i o n  2 7  -  R e c e s s  A p p o i n t m e n t s .

The governor may make appointments to fill vacancies occurring during 
a recess o f the legislature, in offices requiring confirmation by the 
legislature. The duration o f such appointments shall be prescribed by law.

a n i z a t i o n .

ke changes in the organization of the executive 
:nmcnt o f functions among its units which he 

efficient administration. Where these changes 
, they shall be set forth in executive orders. The 
-ty days of a regular session, or a full session if of 
approve these executive orders. Unless disap- 
icuned  in by a majority of the members in joint 
» m c  effective at a dale thereafter to be desig-
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J a n u a r y  3 1 ,  1 9 9 1  

S E N T  V I A  T E L E C O P I E R

D o n  T a n n e r ,  D i r e c t o r  

B o a r d s  a n d  C o m m i s s i o n s  

O f f i c e  o f  t h e  G o v e r n o r  

S t a t e  o f  A l a s k a  

P . O .  B o x  A

J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 1 0 1  

D e a r  M r .  T a n n e r :

T h i s  i s  i n  r e s p o n s e  t o  y o u r  J a n u a r y  2 9 ,  1 9 9 1  l e t t e r ,  i n  

w h i c h  y o u  i n f o r m e d  m e  t h a t  G o v e r n o r  H i c k e l  i s  a t t e m p t i n g  t o  

w i t h d r a w  m y  r e a p p o i n t m e n t  t o  t h e  A l a s k a  P u b l i c  U t i l i t i e s  

C o m m i s s i o n ,  a n d  t o  r e p l a c e  m e  o n  t h e  C o m m i s s i o n  e f f e c t i v e  

J a n u a r y  2 3 ,  1 9 9 1 .

I  w a s  l a w f u l l y  a p p o i n t e d  t o  t h e  C o m m i s s i o n ,  a n d  m a y  n o t  

b e  s u m m a r i l y  r e m o v e d .  F u r t h e r m o r e ,  t h e  A l a s k a  S t a t e  

L e g i s l a t u r e  h a s  t h e  r i g h t  a n d  t h e  r e s p o n s i b i l i t y  t o  d e c i d e  

w h e t h e r  o r  n o t  t o  c o n f i r m  m y  a p p o i n t m e n t .  I  b e l i e v e  t h a t  m y  

a p p o i n t m e n t  h a s  a l r e a d y  b e e n  s u b m i t t e d  t o  t h e  L e g i s l a t u r e  

f o r  c o n f i r m a t i o n ,  a n d  I  r e q u e s t  t h a t  n o  a c t i o n  b e  t a k e n  t o  

p r e v e n t  t h e  L e g i s l a t u r e  f r o m  c a r r y i n g  o u t  i t s  

r e s p o n s i b i l i t i e s .  Z f  m y  n a m e  h a s  n o t  b e e n  s u b m i t t e d ,  t h e n  I  

r e q u e s t  t h a t  i t  b e  s u b m i t t e d ,  a s  t h e  l a w  r e q u i r e s .

W h i l e  I  b e l i e v e  t h a t  t h e  a c t i o n  t a k e n  b y  t h e  G o v e r n o r ' s  

O f f i c e  i s  i l l e g a l ,  I  a l s o  d o  n o t  b e l i e v e  t h a t  i t  i s  i n  t h e

p u b l i c  i n t e r e s t  t o  b e c o m e  i n v o l v e d  i n  a  p e r s o n a l

c o n f r o n t a t i o n  w i t h  t h e  G o v e r n o r ' s  O f f i c e .  I  w i l l  t h e r e f o r e  

p h y s i c a l l y  v a c a t e  t h e  p r e m i s e s  w h e r e  m y  o f f i c e  i s  l o c a t e d ,  

a s  y o u  r e q u e s t .  I  a l s o  w i l l  c o m p l y  w i t h  a n y  r e a s o n a b l e  

r e q u e s t  f o r  m y  c o n t i n u e d  a s s i s t a n c e  i n  s e e i n g  t h a t  t h e  

d u t i e s  a n d  r e s p o n s i b i l i t i e s  o f  t h e  C o m m i s s i o n  a r e  c a r r i e d  

o u t .  A t  t h e  s a m e  t i m e ,  I  r e s e r v e  a l l  o f  m y  r i g h t s  u n d e r  

l a w ,  i n c l u d i n g  t h e  r i g h t  t o  b e  r e i n s t a t e d  t o  m y  p o s i t i o n  o n  

t h e  C o m m i s s i o n .  I  w i l l  i m m e d i a t e l y  r e s u m e  t h e  p e r f o r m a n c e

o f  m y  d u t i e s  o n  t h e  C o m m i s s i o n  u p o n  n o t i f i c a t i o n  o f  m y

r e i n s t a t e m e n t .

S i n c e r e l y  y o u r s ,

P e t e r  S o k o l o v



M
ALASKA PUBLIC UTILITIES COMMISSION

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT

WALTER J. HICKEL, GOVERNOR

1010 W E S T  6T H  A V E N U E  
SUITG400

A U C H O H A G E .  A L A S K A  W 5 0 1  

P H O N 3 :  (907) Z7(H1222

April 9, 1991

Representative Dave Donley 
P. O. Box V 
Juneau, Alaska 99811 
VIA FAX: 465-2299

Dear Representative Donley:

Per a request from your office inquiring as to the process used to change the "seat" I was 
designated to fill on the Alaska Public Utilities Commission from consumer to engineer, 
I offer the following:

January 22, 1991, 8:35pm - Don Tanner, Director of Boards and Commissions, left a 
message to call.

January 23, 1991, 8:45am - 1 called Don Tanner. He wanted to "make me aware" that 
they were changing my "definition from the at-large seat to the engineers seat* effective
today. He indicated my term would remain unchanged and confirmed that it would still
expire October 31, 1993. He offered no further elaboration.

I have received no additional verbal or written communications from Mr. Tanner or other 
members of the administration on the topic.

If you have any questions, please call me at 276-6222.

Sincerely,

Commissioner

cc: Don Tanner, Director, Boards and Commissions
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C O M M I S S I O N E R 5 H T P S  -  A L A S K A  P U B L I C  U T I L I T I E S  A C T  O F  1 9 7 0

( A S  4 2 . 0 5 )

T E R M ( 6 Y R )  N A M E A P P O I N T E D

(1)

(2)
(3)
( 4 )

(1)
(2)
(3)

( 4 )

(1)

(2)
(3)

( 4 )

L E G A L  C H A I R

J o h n  M .  S t e r n  1 9 7 1

B .  R i c h a r d  E d w a r d s  1 9 7 4

S t u a r t  c .  H a l l  1 9 7 6

L o u i 3  E .  A g i  1 9 8 3

D a n i e l  P a t r i c k  O ' T i e r n e y  1 9 8 9

B U S I N E S S  C H A I R

G o r d o n  J .  Z e r b e t z  1 9 6 8 *

G o r d o n  J .  Z e r b e t z  1 9 7 4

D i a n a  E .  S n o w d e n  1 9 8 1

K a t h l e e n  L .  W h i t e a k e r  1 9 8 5

K a t h l e e n  L .  W h i t e a k e r  1 9 8 6

D o n a l d  F .  M a y  1 9 9 0

E N G I N E E R I N G  C H A I R

J a m e s  R .  H e n d e r s h o t  1 9 7 1

M a r v i n  R -  W e a t h e r l y  1 9 7 5

M a r v i n  R .  W e a t h e r l y  1 9 7 8

M a r v i n  R .  W e a t h e r l y  1 9 8 4

P e t e r  S o k o l o v  1 9 8 7

P e t e r  S o k o l o v  1 9 9 0

M a r k  A .  F o s t e r  1 9 9 0

E X P I R E D

1 9 7 6

1 9 7 6

1 9 8 3

1 9 8 9

1 9 9 4

1 9 7 4

1 9 8 0

1 9 8 6

1 9 3 6

1 9 9 2

1 9 9 2

R E S I G N E D

1 9 7 3

1 9 8 4

1 9 9 0

1 9 9 0

1 9 9 6

1 9 9 3 * * *

1 9 8 5

1 9 9 0

1 9 7 5

1 9 7 5

1 9 8 7

1 9 9 1 * *

(1)
(2)
(3)

(1)
(2)
(3)

( 4 )

*  

i t *  
* *  *

i c k i t - k

*  A * *  *

CONSUMER_CJf t f t I R A Z )  * * * * *

S u s a n  M .  K n o w l e s  1 9 7 5

S u s a n  M .  K n o w l e s  1 9 8 1

S u s a n  M .  K n o w l e s  1 9 8 7

C a r o l y n  S .  G u e s s  1 9 7 5

C a r o l y n  S .  G u e s s  1 9 8 1

C a r o l y n  S .  G u e s s  1 9 8 7

M a r k  A .  F o s t e r  1 9 9 0

D o n  S c h r d e r  1 9 9 1

1 9 8 1

1 9 8 7

1 9 9 3

1 9 8 1

1 9 8 7

1 9 9 3

1 9 9 3 * * * *

1 9 9 6

1 9 9 0

O r i g i n a l l y  a p p o i n t e d  t o  A l a s k a  P u b l i c  S e r v i c e  C o m m i s s i o n .  

A p p o i n t e d  b y  G o v .  C o w p e r  -  n o t  a p p o i n t e d  b y  G o v .  H i c k e l .  

M o v e d  t o  E n g i n e e r i n g  c h a i r  b y  G o v .  H i c k e l .

A p p o i n t e d  b y  G o v e r n o r  H i c k e l  t o  f i l l  v a c a n c y  i n  

E n g i n e e r i n g .

A m e n d e d  l e g i s l a t i o n  o f  A S  4 2 . 0 5  i n  1 9 7 5  i n c r e a s e d  t h e  

n u m b e r  t o  f i v e  m e m b e r s  a n d  p r o v i d e d  f o r  2  ( C o n s u m e r  

C o m m i s s i o n e r s ) .



D I V I S I O N  O F  L E G A L  S E R V I C E S  O E G  3  1  1 9 9 0

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y. Juneau, Alaska W8JJ
(1/1)7) -105-31167 or -165-2-150
PAX (007) -105-2020

Deliveries to: 2-10 M a i n  Street 

Court Plaza, R o o m  5 0 0  

Mail Slop 3101

M E M O R A N D U M December 26, 1990

SUBJECT: Status of governor’s appointment lu APUC 
(W.O. No. 7-LS0360)

TO: Representative Kay Brown

FROM: Jerry Luckhaupt 
Legislative Counsel

You have asked for an opinion on the status of the appointment by Governor 
Cowper in November of a commissioner to the Alaska Public Utilities Commission: 
Is the appointment binding on the new administration? May the appointment be 
withdrawn by the new governor prior to confirmation by the legislature?

To answer your questions we must first look to art. Ill, sec. 26 of the Alaska 
Constitution which states:

When a board or commission is at the head of a principal department 
or regulatory or quasi-judicial agency, its members shall be appointed 
by the governor, subject to confirmation by a majority of the members 
of the legislature in joint session, and may be removed as provided by 
law. They shall be citizens of the United States. The board or 
commission may appoint a principal executive officer when authorized 
by law, but the appointment shall be subject to the approval of the 
governor.

AS 39.05.080(4) provides:

Pending confirmation or rejection of appointment by the legislature, 
persons appointed shall exercise the functions, and have the powers 
and be charged with the duties prescribed by law for the appointive 
positions or membership.

Based upon the plain language of these provisions, if the public utilities commission 
is a "regulatory or quasi-judicial agency" for purposes of art. III., sec. 26 (as it appears 
to be), and if the commissioner: (1) has received a commission from Governor



Cowper, as provided in AS 39.05.035; (2) has executed his constitutionally required 
oath of office and filed it with the lieutenant governor as required by art. XII, sec. 
5 of the Alaska Constitution and AS 39.05.040; and (3) has embarked upon and is 
exercising the duties of his office; it appears his appointment is binding upon the 
subsequent administration and he may only be removed as provided by law, subject, 
of course, to the legislature’s authority to confirm or fail to confirm him. A member 
of the Alaska Public Utilities Commission may only be removed from office by the 
governor "by and with the consent of a majority of the legislature." AS 42.05.035. 
Absent removal by Governor Hickel, and consent to remove by a majority of the 
legislature, the commissioner is entitled to retain his office subject to the legislature’s 
decision to confirm.

Support for this conclusion is found in the plain language of the Constitution and in 
the court decisions. The Constitution recites in art. Ill, sec. 26 that the members of 
those boards or commissions shall be "appointed" by the governor. To determine the 
meaning of "appointed" we can look to other provisions of the Constitution for 
assistance. Article II, sec. 5 of the Constitution refers to the terms "nominated", 
"elected", or "appointed" as exclusive alternatives which are "clearly intended to 
catalogue the routes by which one may attain an 'office or position of profit'". 
Beuich v. Jefferson. 441 P.2d 27, 32 (Alaska 1968). In Alaska, "appointed" clearly 
does not mean "nominated".

In Division of Elections v. Johnstone. 669 P.2d 537, 539-540 (Alaska 1983) the 
supreme court held that the term appointment as used in the Constitution means "to 
designate for office." The court also found that the appointment of a superior court 
judge was effective on the completion of the "last act" of the appointing authority, in 
that case, the letter of appointment issued to the judge by the governor.

The court c ;ed McChesnev v. Sampson. 232 Ky. 395, 23 S.W.2d 584 (1930) in 
support of this proposition. In McChesnev, the Kentucky Supreme Court was 
confronted with a situation where the governor, having the authority to appoint 
members of a board subject to confirmation by the Senate, appointed in the interim 
(between sessions of the legislature), McChesney who entered upon and performed 
the functions of the office. Several months later, before the legislature had again 
convened, the governor removed McChesney without cause and appointed another 
person. McChesney sued to retain his office. The court held that the governor’s 
purported removal of McChesney was illegal. The court stated that the governor by 
naming and appointing McChesney had exhausted his power to appoint and 
performed the "last act" necessary to vest McChesney with his office, subject only to 
the state senate’s authority to confirm or fail to confirm and to the governor’s 
am.iority to remove McChesney for cause as provided by law. The court further 
contrasted the situation where tin officer is "appointed" subject to confirmation by the 
legislature (as exists in Alaska by art. Ill, sec. 26 of the Constitution) with the 
situation where an officer is "nominated" subject to confirmation (as exists for federal 
appointments) and said:

Representative Kay Brown

December 26, 1990
Page 2



Representative Kay Brown
December 26, 1990
Page 3

Furthermore, in cases where the nomination must be confirmed before 
the officer can take the office or exercise any of its functions, the 
power of removal is not involved and nominations may be changed at 
the will of the executive until title to the office is vested. But under 
our system the appointee of the Governor takes the office, enters upon 
the performance of its duties, and is charged with responsibility. He 
holds then subject alone to the action of the Senate. His status is not 
that of a nominee awaiting confirmation, but that of an officer invested 
with the powers, privileges, and responsibilities of the position until the 
Senate acts. A recall of his designation would operate as a removal 
from office. It is argued that appointment to the office consists of two 
separate acts, one by the Governor and one by the Senate, and until 
both have acted there is no appointment such as to bring the incum­
bent within the protection of the law. Even so, the two powers do not 
act concurrently, but consecutively, and action once taken and 
completed by the executive is not subject to reconsideration or recall 
. . . What, then, constitutes an appointment insofar as the chief 
executive has to do with it? Appointment to an office by one 
possessing the appointing power is the designation of another person 
to discharge the duties of the office. [Citation.] It is completed when 
the appointing authority has performed the acts incumbent upon him 
to accomplish the purpose. [Citations.] The fact that the title to the 
office, and the tenure of the officer, are yet subject to the action of the 
Senate, does not render incomplete the act of the chief executive in 
making the appointment. The appointment alone confers upon the 
appointee for the time being the right to take and hold the office, and 
constitutes the last act respecting the matter to be performed by the 
executive power. [Emphasis supplied].

McChesnev, supra, at 587.

The court conc'uded by stating: "Such power as flows from the act of the Governor 
in making the appointment is invested by the statute in the appointee, and may not 
thereafter be recalled or bestowed upon another unless the consent of the Senate is 
withheld." See also Barrett v. Duff, 114 Kan. 244, 217 P. 918 (1923).

The rule discusseu in McChesnev v. Sampson has been variously stated by courts and 
commentators to be the "majority rule", the "general rule", and to be "universally 
held." See e.g., Barrett v. Duff, supra; State v. Essline. 128 N.W. 2d 307, 311 (Minn. 
1964) ("well settled"); State v. Brewster, supra: 89 ALR 135 ("general rule").

McChesnev and the rule discussed in it are based upon Marburv v. Madison. 1 
Crunch 137. 5 U.S. 137, 159-60, 2 L.Ed 60. 68-69 (1803) in which Justice Marshall 
staled:



[W]hen the officer is not removable at the will of the executive, the 
appointment is not revocable, and cannot be annulled. It has con­
ferred legal rights which cannot be resumed. The discretion of the 
executive is to be exercised until the appointment has been made. But 
having once made the appointment, his power over the office is 
terminated in all cases, where by law the officer is not removable by 
him.

While the principle of a strong executive is embraced by our Constitution and 
recognized by our courts, Bradnerv. Hammond. 553 P.2d I, 3, n.3 (Alaska 1976), that 
principle does not mandate a different conclusion than that reached by the United 
States Supreme Court, the McChesnev court and their progeny. To state that a 
subsequent governor has the authority to recall the appointments of a previous 
governor, absent constitutional or statutory authority, would render appointments to 
office personal to the particular governor and his term. This is contrary to our 
Constitution which establishes an office of governor and provides for succession to 
that office. Under our constitution there is a governor and a governor there will 
always be, though the individuals occupying the office may come and go. See e.g., 
People v. Shawver, 30 Wyo. 366, 222 P. 11 (1924); Barrett v. Duff, supra; State v. 
Brewster, 84 S.E.2d 231, 246 (W. Va. 1954); Tappv v. State. 82 So.2d 161, 169 (1955).

Clearly, if the APUC commissioner has been appointed by Governor Cowper, has 
received his commission and executed and filed his oath, and has embarked upon the 
duties of his office his appointment may not be revoked or recalled and he may be 
removed only as provided in AS 42.05.035, subject, of course, to the legislature's 
decision to confirm him or not to confirm him.

Representative Kay Brown

December 26, 1990
Page 4

Be advised that the Attorney General has issued two memoranda of advice (attached 
hereto) that appear to conflict witn this opinion. The first, issued in 1979, dealt with 
a reappointment of a board member by an outgoing governor to a term to commence 
after the outgoing governor has left office. The other memorandum issued in 1983, 
does not acknowledge the limited nature of this earlier memorandum and alerts the 
reader that the memoranda are without authority. These memoranda were issued 
prior to the Johnstone decision cited in this opinion. The vitality of these memoran­
da are questionable considering their lack of authority, this opinion, and the 
settlement by the state of a lawsuit filed by Michael Whitehead appointed by 
Governor Hammond to a position on the Commercial Fisheries Entry Commission 
prior to Governor Hammond leaving office. M.r. Whitehead was replaced by 
Governor Sheffield and he sued. It is my understanding that the state settled the 
case.

GPL:mi:ge:mi 
911-019. ma i

Enclosure



V ick i  A. d ay m an  
O f f i c e  o f  the  Governor

f i l e n o : J -6 6 -3 3 4 -8 0

date: D e c e m b e r  10, 1979

TELEPHONE NO :

AVRUMM. GROSS s u b j e c t Reappoin tm ents  to
ATTORNEY GENERAL b o a rd s  o r  commissions

By:
Rodger W.

A s s i s t a n t  A t to r f te /k /Sehera l

You have asked w h e th e r ,  p r i o r  to  th e  e x p i r a t i o n  o f  
h i s  own term, t h e  Governor can make r ea p p o in tm en ts  o f  members 
o f  boards  o r  commissions whose terms e x p i r e  t h e r e a f t e r .  You 
a l s o  ask  w h e th e r ,  i f  t h a t  i s  the  ca se ,  the  new Governor can 
revoke the r e a p p o in tm e n t  and a p p o in t  someone e l s e .

We b e l i e v e  t h a t  th e  answer to  b o th  q u e s t i o n s  i s  yes ,

When a te rm  f o r  an o f f i c e  i s  s e t  by law, t h e  te rm  
co n t in u es  u n t i l '  i t s  c o n c lu s io n ,  r e g a r d l e s s  o f  t h e  a c t u a l  
t e n u r e  o f  any p e r s o n  whc may h o ld  the  o f f i c e  from t im e  to  
t im e.  Thus, when an incumbent l e a v e s  o f f i c e  p r i o r  t o  the  
e x p i r a t i o n  o f  h i s  te rm , h i s  s u c c e s s o r  i s  a p p o in te d  f o r  th e  
rem ainder  o f  t h a t  te rm, and th e  s u c c e s s o r  must be r e a p p o i n t e d  
i f  he i s  to  h o ld  t h e  p o s i t i o n  beyond th e  end o f  t h a t  te rm .  
A cco rd in g ly ,  no m a t t e r  what an incumbent may do, h i s  te rm  
co n t in u es  u n t i l  i t s  o r e s c r i b e d  end.

m

N oth ing ,  however, p r e c l u d e s  th e  Governor,  as ap­
p o i n t i n g  a u t h o r i t y ,  from a n t i c i p a t i n g  th e  end o f  te rm s o f  
o f f i c e  and making p r e s e n t  appo in tm en ts  to  f i l l  t h e  o f f i c e s  
as th o s e  terms e x p i r e  in  th e  n e a r  - fu tu re .  Indeed ,  he i s  r e ­
q u i r e d  to  do t h i s  d u r in g  each s e s s i o n  o f  th e  l e g i s l a t u r e  
w i th  r e s p e c t  to  o f f i c e s  which have terms which w i l l  e x p i r e  
b e f o r e  J u ly  2, and to  submit th e  names o f  h i s  a p p o i n t e e s  to  
th e  l e g i s l a t u r e  f o r  c o n f i r m a t io n .  AS 3 9 .0 5 .0 3 0 ( 1 ) .  Renee, 
the  Governor,  even though he may be l e a v in g  o f f i c e  i n  e a r l y  
December, may make appo in tm en ts  f o r  terms which  b e g i n  th e  
fo l lo w in g  J a n u a ry .

I f  t h e  appo in tm en ts  a r e  s u b j e c t  to  c o n f i r m a t i o n ,  
they  a r e  n o t  com ple te  u n t i l  th e  l e g i s l a t u r e  co n f i rm s  them. 
P r i o r  to  c o n f i r m a t i o n ,  the  new Governor may w i th d raw  th e  
nom in a t io n .  And in d eed ,  he need  n o t  even subm it  i t  and can 
m erely  revoke t h e  n o m in a t io n  o u t r i g h t .  I f  t h e  ap p o in tm e n ts  
a re  n o t  s u b j e c t  t o  n o m in a t io n ,  th e y  ta k e  e f f e c t  when th e  a p ­
p o in t e e  q u a l i f i e s  and ta k e s  o f f i c e .  That c a n n o t  happen u n ­
t i l  th e  new te rm  f o r  the  o f f i c e  b e g in s .  U n t i l  t h a t  t im e ,
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the  appo in tm ent  can,  as a g e n e r a l  r u l e ,  be revoked.

I t  i s  p ro b a b ly  because  each new Governor has th e  
power to  countermand any a p p o in t iv e  a c t i o n s  taken  by each 
o u tg o in g  Governor which remain pending  t h a t  the  l a t t e r  have 
n o t  e s t a b l i s h e d  a h i s t o r y  o f  making m idn igh t  appo in tm ents  to  
terms o f  o f f i c e  which b e g in  a f t e r  they  le av e  o f f i c e .  Where, 
as in  th e  famous case  o f  Marbury v. Madison, 5 U.S. (1 
Granch) 137 (1803),  the  appoin tm ents  can be accomplished i n  
t h e i r  e n t i r e t y  b e f o r e  the  e x p i r a t i o n  o f  th e  a p p o in t in g  au- ' 
t h o r i t y ' s  own term o f  o f f i c e ,  m idn igh t  appointments  make 
some s e n se .  But where they  remain pend ing ,  they  w i l l  have 
been f u t i l e  u n le s s  th e  incoming c h i e f  e x e c u t iv e  approves o f  
them as w e l l .

R W P / p j g

ii mm — m m  mm m m m  p i



MEMORANDUM State of Alaska
TO:

Kevin Bruce, S p ec ia l  A s s i s t a n t  
O ff ice  o f  the  Governor

FROM: Norman C. Gorsuch 
Attorney General

DATE. 

FILE NO 

TELEPHONE NO: 

SUBJECT.

: <Tames L. Baldwin 
A s s i s t a n t  A tto rney  General 
Governmental A f fa i r s - J u n e a u

February 3, 1983

366-391-83

465-3600

Withdrawal of 
appointment

You have asked i f  Governor S h e f f i e ld  may r e fu s e  to f o r ­
ward to the l e g i s l a t u r e  the name o f  a person appointed  by the
former governor to an o f f i c e  in  the execu t ive  branch of  s t a t e  
government.

We have a t t a c h e d  a copy o f  our e a r l i e r  memorandum of 
advice  of  December 10, 1979. In t h a t  memorandum we adv ised  the 
governor t h a t  he may remove a person before  conf i rm at ion  by w i th ­
drawing the nomination,  o r  i f  the name has not been forwarded to 
the l e g i s l a t u r e ,  by informing the  person t h a t  he or  she i s  no 
longer  under c o n s id e r a t i o n .  We r e a f f i rm  th a t  adv ice .  However, 
you should co n s id e r  the  f a c t  t h a t  no a u t h o r i t y  i s  c i t e d  f o r  our
e a r l i e r  advice and t h a t  no Alaska case e x i s t s  to guide us con­
cern ing  the r e s o l u t i o n  of  t h i s  i s s u e .

I f  our reason ing  expressed  in  the e a r l i e r  memorandum is  
r e j e c t e d  by a c o u r t ,  and the appointment i s  not cons idered  to  be 
a nomination,  then an appo in tee  whose name i s  summarily withdrawn 
may have a cause o f  a c t i o n  fo r  d e n ia l  of  a p ro p e r ty  r i g h t  w ithou t  
due process  o f  law. See Breeden v. City o f  Nome. 628 P . 2d 924 
(Alaska 1981).

JLB/pjg

Enc.

0 2 -00 1A (Re» 10/731



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
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P.O. Bax Y. Juneau, Alaska 99811
(907) 465-3867 ar 465 2450
FAX (907) ‘165-2029

Deliveries to: 240 Main Strta
Court Plaza, Room 500

Mail Stop 3101

M E M O R A N D U M February 19, 1991

SUBJECT: Legislative Designation of Qualifications for Members of Boards
and Commissions (Work Order No. 17LS-0661)

FROM:

TO: Representative Dave Donley

Jerry Luckhaupt 
Legislative Counsel

You have requested an opinion concerning the legislature’s authority to designate 
qualifications for membership on boards and commissions created by the legislature. 
I hereby respond as follows.

Art. Ill, § 26 of the Alaska Constitution provides

When a board or commission is at the head of a principal department 
or a regulatory or quasi-judicial agency, its members shall be appointed 
by the governor, subject to confirmation by a majority of the members 
of the legislature in joint session, and may be removed as provided by 
law. They shall be citizens of the United States. The board or 
commission may appoint a principal executive officer when authorized 
by law, but the appointment shall be subject to the approval of the 
governor.

This section provides that the governor shall appoint the members of boards and 
m m missions that are "at the head of a principal department or a regulatory or quasi­
judicial agency." Art. Ill, § 26 provides a general qualification that all appointees to 
these boards and commissions shall be United States citizens. Other than this 
general requirement the section does not provide any direction concerning the 
designation of qualifications for membership on particular boards or particular seats

In Bradner v. Hammond. 553 P.2d 1 (Alaska 1976), the Alaska Supreme Court 
recognized that implicit in the Alaska Constitution is the doctrine of separation of 
powers. That doctrine, that one branch of government may not exercise the powers 
committed to another branch, is designed to avoid the "tyrannical aggrandizement of

un boards.
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power by a single branch of government. . Bradner. supra, at 5. The Bradner 
decision also recognized that our constitution envisioned a strong executive and "that 
the appointment of executive officers is an executive function...." Bradner. supra. 
at 6.

"The legislative power of the State [though] is vested in a legislature...." Art. II, § 
1, Alaska Constitution. "Legislative power" is the power of the legislature "to make 
laws and such power is reposed exclusively in such body though it may delegate rule 
making and regulatory powers to departments in the executive branch." Black’s Law 
Dictionary.

As part of its law making power the legislature may determine that the best way for 
a particular law to be implemented or enforced is by the establishment of a board 
or commission to administer the law. In fact, such appears to be expected by art. Ill, 
§ 26 of our constitution. In creating the board or commission it seems only 
reasonable that the legislature may establish qualifications for the members of the 
board or commission who are going to be implementing the particular law enacted 
by the legislature. The legislature may want persons with experience in the field or 
area to be regulated, or with some other qualifications or training, to administer the 
law. By enacting qualifications for members of boards or commissions, the legislature 
is not selecting a particular person to be on the board or commission (which power 
is provided solely to the governor) but only specifying that certain qualifications are 
necessary for any person selected by the governor to serve on the particular board 
or m m mission. The governor may still select the individual he wants to be on the 
board or commission, provided the person has the qualifications the legislature has 
specified as being necessary. As such, it appears that the governor’s appointment 
power is not invaded or restricted by the legislature’s enactment of reasonable 
qualifications for membership on boards and commissions.

This view is consistent witn the general rule of law concerning the prescription of 
qualifications for public office by the legislatu e.

Subject to constitutional restrictions, the legislature has the right to 
prescribe the qualifications of officers to be elected or appointed to 
state offices created by i t . . . .

81 A, GJ.S., States, § 83, at p. 460.

Ar.d:

Subject to such limitations as may be imposed by the constitution, the 
power to fix the qualifications of public officers or employees may be 
exercised by the legislature. The qualifications for, or conditions of, 
public employment may not be arbitrary, but must be reasonable and



based on substantial grounds which are natural and inherent in the 
subject matter of the legislation.

67 C.J.S., Officers, § 16, at p. 256 - 57.

Various state courts have reached this same conclusion and have upheld legislative 
designations of qualifications for public offices, such as, memberships on a board or 
commission. See, e.g., State v. Matassarin. 114 Kan. 244, 217 P. 930 (1923); State v. 
Eischen. 76 N.W.2d 385 (Minn. 1956); Humane Society of the United States v. New 
Jersey Fish and Game Council, 70 N J. 565, 362 A,2d 20 (1976); Landes v. North 
Hempstead 20 N.Y.2d 417, 284 N.Y.S.2d 441 (1967); Hurd v. Freeland 442 P.2d 344 
(Okla. 1966); State v. Wells. 112 N.W.2d 601 (S.D. 1961); State v. Millsap. 605 
S.W.2d 366 (Tex. App. 1980).

This view is also consistent with the statements of the framers of our constitution at 
the constitutional convention. It was apparently their belief that qualifications for 
membership should be stated in the statutes authorizing the particular board or 
commission. In discussing residency requirements and qualifications of board 
members, Delegate V. Rivers stated:

The board or the commission would be established by law, and we 
presume they might have some requirements in the law, but that leaves 
it open to the legislature to make the decision on it.

Alaska Constitutional Convention Proceedings (ACCP), at p. 2038. And, "I for one 
would prefer to see the statute provided [sic] rather than the constitution provide for 
board member qualifications." ACCP, at p.2039.

Further, at least three Alaska Attorney General opinions or letters of advice have 
concluded that the legislature may prescribe reasonable qualifications for gubernatori­
al appointments to boards or commissions. Opinion from R. Pegues to H. Beirne, 
04/23/81; Opinion from R. Pegues to Governor Hammond, 08/13/79; Opinion from 
G. Schaiblc to Governor Cowper, 05/24/88. Copies of these opinions are attached.

An examination of these authorities reveals at least two areas of caution. First, a 
legislative attempt to require the governor to appoint an individual selected by some 
other group could be found by a court to be violative of the governor’s appointment 
power under a rt ITt, § 26. See, e.g., the Attorney General’s opinion from R. Pegues 
to H. Beime attached hereto At least two states that have considered this issue, 
based of course on their own constitutional provisions, have ruled that delegating the 
selection of individuals to some other group and requiring the governor is to make 
his appointments from the names submitted by those groups is proper. Humane 
Society of the United States v. New Jersey Fish and Game Council, supra (New 
Jersey’s constitution is similar to ours and was a model used by our framers); State

R e p re se n ta t iv e  D a ve  D o n le y
F e b ru a ry  19, 1991
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v. Eischen. supra. Second, since our constitution already provides a reside 'ey 
requirement in art. Ill, § 26 (that being that all members of boards and commissions 
must be United States citizens), it is possible that a court could find that the 
imposition of a state residency requirement would be improper. See the Attorney 
General’s opinion from R. Pegues to Governor Hammond attached hereto.

It therefore appears that the legislature may prescribe reasonable qualifications for 
art. Ill, § 26, boards and commissions, that are reasonably related to the position or 
to the aim of the legislation and which do not interfere with the governor’s 
appointment power or with qualifications set out in the constitution.

If you have further questions, please contact me at your convenience.

GPL:mi/pl
91-032.mai

Enclosure



MEMORANDUM State of Alaska

. H o n .  H e l e n  D .  B e i m e  d a t e : A p r i l  2 3 ,  1 9 8 1
C o m m i s s i o n e r
D e p a r t m e n t  o f  H e a l t h  &  S o c i a l  file  n o : J - 6 6 - 6 9 8 - 8 1  

S e r v i c e s
t e l e p h o n e  n o : 4 6 5 - 3 6 0 0

P r o p o s e d  C o u n c i l  o n  
D o m e s t i c  V i o l e n c e  
a n d  S e x u a l  A s s a u l t

Y o u  h a v e  a s k e d  w h e t h e r  e s t a b l i s h m e n t  o f  a  p r o p o s e d  
C o u n c i l  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  p o s e s  a n y  
l e g a l  p r o b l e m s .

T. n  t h e  f o r m  p r o p o s e d  b y  t h e  d r a f t  b i l l  f o r  a n  A c t  
r e l a t i n g  t o  d o m e s t i c  v i o l e n c e  a n d  s e x u a l  a s s a u l t ,  t h e  p r o p o s ­
a l  v i o l a t e s  t h e  s t a t e  c o n s t i t u t i o n  i n  t w o  w a y s .  * /

T h e  f i r s t  c o n s t i t u t i o n a l  i n f i r m i t y  i n  t h e  p r o p o s e d
b i l l  i s  t h a t  i t  u n d u l y  i m p a i r s  t h e  a p p o i n t m e n t  a u t h o r i t y  o f  
t h e  c h i e f  e x e c u t i v e ,  t r a n s f e r r i n g  i t ,  a s  i t  w e r e ,  t o  a  s p e c i a l  
i n t e r e s t  g r o u p  u n d e r  p r o p o s e d  A S  1 8 . 6 6 . 0 3 0 ( 3 ) .  T h e  p r o p o s e d  
c o u n c i l ' s  j o b  i s  t o  c a r r y  o u t  t h e  l a w ,  a n d  t h a t  f u n c t i o n  i s  
v e s t e d  b y  t h e  c o n s t i t u t i o n  i n  t h e  g o v e r n o r .  T o  p e r f o r m  t h a t  
f u n c t i o n ,  h e  a p p o i n t s  s u b o r d i n a t e s  t o  a s s i s t  h i m .  W h i l e  r e a ­
s o n a b l e  q u a l i f i c a t i o n s  m a y  u n q u e s t i o n a b l y  b e  p r e s c r i b e d  b y  
l a w  f o r  t h o s e  a p p o i n t m e n t s ,  t h e  p o w e r  o f  s e l e c t i o n  c a n n o t  b e  
s h a r e d  e x c e p t  a s  t h e  c o n s t i t u t i o n  i t s e l f  p r o v i d e s .  B r a d n e r  
v .  H a m m o n d . 5 5 3  P . 2 d  1  ( A l a s k a  1 9 7 6 ) .

A c c o r d i n g l y ,  i n  o r d e r  t o  c o n f o r m  w i t h  t h e  d i c t a t e s
o f  t h e  s t a t e  c o n s t i t u t i o n ,  t h e  r e q u i r e m e n t  i n  p r o p o s e d  A S  1 8 . -
6 6 . 0 3 0 ( 3 )  t h a n  a p p o i n t m e n t s  b e  f r o m  a  l i s t  s h o u l d  b e  c h a n g e d  
t o  a  r e q u i r e m e n t  f o r  c o n s u l t a t i o n  w i t h  t h e  N e t w o r k  o f  D o m e s ­
t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t .  ( W e  a r e  c o n c e r n e d  t h a t  t h e  
n e t w o r k  m a y  l a c k  a  f o r m a l ,  c o r p o r a t e  s t a t u s ,  t h e r e b y  m a k i n g  
e v e n  c o n s u l t a t i o n  h a p h a z a r d . )

T h e  s e c o n d  c o n s t i t u t i o n a l  i n f i r m i t y  i s  t h a t  t h e  
b i l l  g i v e s  t h e  c o u n c i l  t e n u r e  a n d  a l s o  t h e  a u t h o r i t y  t o  s u p e r -

* /  T h e r e  a r e  o t h e r  e x i s t i n g  a n d  p r o p o s e d  c o u n c i l s  o n  a d  h o c  
s u b j e c t s  w h i c h  s h a r e  o n e  o r  b o t h  o f  t h e s e  c o n s t i t u t i o n a l  d e ­
f e c t s ,  f o r  e x a m p l e ,  C S H B  1 9 8  ( F i n ) ,  e s t a b l i s h i n g  a  s e a f o o d  
m a r k e t  c o u n c i l .

•o m : W T L S O N  L .  C O N D O N  s u b j e c t :
A T T O R N E Y  G E N E R A L

B y :
R o d g e r  W .  P e $

A s s i s t a n t  A t t o r n  e j i T & ^ n & r a l



Hon. Helen D. B e i m e -  2  - April 23, 1981

v i s e  a n d  d i r e c t  a  u n i t  o f  s t a t e  g o v e r n m e n t  i n  c a r r y i n g  o u t  a  
s i g n i f i c a n t  p a r t  o f  t h e  l a w  w h i c h ,  u n d e r  t h e  c o n s t i t u t i o n ,  i s  
e x p r e s s l y  a  f u n c t i o n  a n d  r e s p o n s i b i l i t y  o f  t h e  g o v e r n o r .  W e  
a r e  n o t  d e a l i n g  h e r e  w i t h  a  r e g u l a t o r y  o r  q u a s i - j u d i c i a l  c o u n ­
c i l ,  t h e  m e m b e r s  o f  w h i c h  u n d e r  t h e  c o n s t i t u t i o n ,  n e e d  n o t  
s e r v e  a t  t h e  c h i e f  e x e c u t i v e ' s  p l e a s u r e .  H u m p h r e y ' s  E x e c u t o r  
v .  U n i t e d  S t a t e s  2 9 5  U . S .  6 0 2  ( 1 9 3 5 ) ;  B u c k l e y  v .  V a l e o , 4 2 4  
tT.  S T  1 ,  1 4 0 - 1 4 1  ’( 1 9 7 6 )  ( d i c t a )  . W e  a r e  d e a l i n g  r a t h e r  w i t h  
p e r s o n s  w h o  a r e  b e i n g  p l a c e d  i n  c h a r g e  o f  c a r r y i n g  o n  t h e  
d u t i e s  o f  a n  e x e c u t i v e  d e p a r t m e n t  o f  t h e  g o v e r n m e n t ,  a n d  s u c h  
o f f i c e r s  m u s t  b e  r e s p o n s i b l e  t o  t h e  c h i e f  e x e c u t i v e .  M y e r s  
v .  U n i t e d  S t a t e s , 2 7 2  U . S .  5 2  ( 1 9 2 6 ) ;  c f . ,  A l a s k a  S t a t e  O p e r ­
a t e d  S c h o o l  S y s t e m  v .  M u e l l e r , 5 3 6  P . 2 H “ 9 9  ( A l a s k a  1 9 7 5 ) ,  
W a l k e r  v .  A l a s k a  S t a t e  M t g .  A s s ' n , 4 1 6  P . 2 d  2 4 5  ( A l a s k a  1 9 6 6 ) .

A c c o r d i n g l y ,  i n  o r d e r  f u r t h e r  t o  c o n f o r m  t h e  b i l l  
w i t h  t h e  d i c t a t e s  o f  t h e  s t a t e  c o n s t i t u t i o n ,  t h e  l a s t  s e n t e n c e  
o f  p r o p o s e d  A S  1 8 . 6 6 . 0 4 0  s h o u l d  b e  a m e n d e d  t o  d e l e t e  a f t e r  t h e  
w o r d  " m e m b e r s , "  t h e  w o r d s  " s h a l l * b e  l i m i t e d  t o  n o "  a n d  i n s e r t  
" s e r v e  a t  t h e  p l e a s u r e  o f  t h e  g o v e r n o r  a n d  m a y  n o t  s e r v e "  i n ­
s t e a d .

T h e r e  a r e  o t h e r ,  t e c h n i c a l  c h a n g e s  w h i c h  s h o u l d  b e  
m a d e .  F o r  e x a m p l e ,  t h e  A t t o r n e y  G e n e r a l ,  r a t h e r  t h a n  t h e  
C h i e f  P r o s e c u t o r ,  s h o u l d  b e  n a m e d  t o  r e t a i n  t h e  p a r a l l e l i s m .  
T h e  A t t o r n e y  G e n e r a l  w o u l d  h a v e  t h e  o p t i o n  o f  n a m i n g  a  d e s i g - .  
n e e .  I t  m a k e s  n o  s e n s e  t o  a p p o i n t  a  s u b c a b i n e t ,  n o n - s t a t u t o r y  
o f f i c e r  t o  a  s t a t u t o r y  c o u n c i l .

F i n a l l y ,  e x p e r i e n c e  t e a c h e s  t h a t  t h e  e s t a b l i s h m e n t  
o f  a  l i n e  d i v i s i o n  o n  d o m e s t i c  v i o l e n c e  a n d  s e x u a l  a s s a u l t  i n  
w h i c h e v e r  d e p a r t m e n t  s h o u l d  h a n d l e  t h e  s u b j e c t  ( w i t h  a n  a d v i ­
s o r y  c o u n c i l  o f  c o n c e r n e d  a n d  i n v o l v e d  c i t i z e n s )  w i l l  h a v e  
m u c h  m o r e  e f f e c t  t h a n  t h e  e s t a b l i s h m e n t  o f  a  s e p a r a t e  c o u n c i l  
w h i c h  w i l l  n o t  b e  p a r t  a n d  p a r c e l  o f  e i t h e r  d e p a r t m e n t ' s  o p e r ­
a t i o n s .  T h a t  i s  a  p r a c t i c a l  m a t t e r  r a t h e r  t h a n  a  l e g a l  o n e ,  
a n d  w e  d o  n o t  i n s i s t  o n  a  c h a n g e ,  b u t  w e  s t r o n g l y  r e c o m m e n d  
o n e .

R W P / p j g

c c :  H o n .  W . R .  N i x ,  C o m m i s s i o n e r
D e p a r t m e n t  o f  P u b l i c  S a f e t y

H o n .  D o n a l d  C l o c k s i n  
H o u s e  o f  R e p r e s e n t a t i v e s
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P O U C H  K - S T A T E  C A P I T O L  

J U N E A U ,  A L A S K A  9 9 8 1 1

August 13, 1979

M E M O R A N D U M  

To: Honorable Jay  S. Hammond 
Covemor

Avrum M. Gross 
A t to rn ey  General

Rodger W. Pegues 
A s s i s t a n t  A t to rn ey

Q u a l i f i c a t i o n s  f o r  appointment to  boards  o r  
commissions

You have asked w hether  a p e rso n  a p p o in te d  t o  the  
Commercial F i s h e r i e s  E n try  Commission must have been a r e g ­
i s t e r e d  "vo te r  in  Alaska b e f o r e  the l a s t  g e n e ra l  e l e c t i o n .

The s h o r t  answer i s  yes .

AS 3 9 .0 5 .1 0 0 (a )  r e a d s  as fo l lo w s :

(a) A pe rson  appo in ted  to a board  o r  com­
m is s io n  of  the  s t a t e  government, s h a l l  be and 
have been b e fo r e  th e  l a s t  g e n e ra l  e l e c t i o n ,
(1) a r e g i s t e r e d  v o te r  in  the  s t a t e ,  i f  t h e  
appoin tment i s  made a t  l a rg e  o r  (2) a r e g i s ­
t e r e d  v o t e r  from th e  j u d i c i a l  d i s t r i c t ,  i f  
th e  appoin tment i s  made from a s p e c i f i c  j u ­
d i c i a l  d i s t r i c t .

So f a r  as i s  known, t h i s  req u irem en t  has n e v e r  been  c h a l l e n g e d ,  
and each  governor  s in c e  s ta te h o o d  has fo l lo w ed  i t s  d i c t a t e s .

I t  can be a rgued  t h a t  the  req u irem en t  v i o l a t e s  th e  
p r o v i s i o n s  o f  a r t i c l e  I I I ,  s e c t i o n  26, o f  th e  A laska  C o n s t i ­
t u t i o n  in  t h a t  i t  adds to  th e  q u a l i f i c a t i o n s  p r e s c r i b e d  
t h e r e .  The r e c o r d  o f  the  Alaska C o n s t i t u t i o n a l  Convention  
i n d i c a t e s  t h a t  th e  only  req u i rem e n t  r e s p e c t i n g  a p e r s o n ' s  
c i t i z e n s h i p  o r  r e s id e n c e  f o r  an appoin tment to  a b o a rd  o r  
co m m is s io n ' i s  U nited  S t a t e s  C i t i z e n s h ip .  The g o v e r n o r ’ s

0 3 - C 5 L N



The Honorable Jay  S. Hammond
Governor
August 13, 1979
Page #2

power to  s e l e c t  the  pe rson  he wanted was n o t  t o  be l i m i t e d  
to  A laska r e s i d e n t s .  3 P ro ceed in g s ,  A la sk a  C o n s t i t u t i o n a l  
Convention 2232-2233, 2236-2244 (1956).  I t  i s  p ro b ab le  t h a t  
t e c h n i c a l , '  p r o f e s s i o n a l ,  o c c u p a t i o n a l ,  o r  o t h e r  l i k e  q u a l i ­
f i c a t i o n s  can be imposed w i th o u t  v i o l a t i n g  th e  c o n s t i t u t i o n .  
And even a r equ i rem en t  t h a t  th e  a p p o i n t e e  be a r e g i s t e r e d  
v o t e r  cou ld  be upheld  i f  i t  d id  n o t  b a r  p e r s o n s  from o u t  o f  
t h e  s t a t e  from being  ap po in ted ,  i . e . , by r e q u i r i n g  t h e i r  
prompt r e g i s t r a t i o n .  But r e q u i r i n g  an a p p o in te e  to  be a 
r e g i s t e r e d  v o t e r  in  t h i s  s t a t e  so as to  e l i m i n a t e  n o n r e s i ­
den ts  and new r e s i d e n t s  was e x p r e s s ly  r e j e c t e d  by the  con­
v e n t io n .  A ccord ing ly ,  the  c o n s t i t u t i o n a l i t y  o f  AS 3 9 .0 5 . -  
100(a) as i t  a p p l i e s  to  new r e s i d e n t s  o r  to  n o n r e s i d e n t s  i s  
q u e s t i o n a b l e .

■ A M C - :p j g :R W P
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OFFICE OF THE A T T O R N E Y  GENERAL

May 24, 1988

STEVE COWPER, GOVERNOR

P  0. B O X  K - S T A T E  C A P I T O L  

J U N E A U .  A L A S K A  9 9 8 1 1 - 0 3 0 0  

P H O N E .  ( 9 0 7 )  1 6 5 - 3 6 0 0

Honorable Steve Cowper 
Governor 
S ta te  o f  Alaska 
P.O. Box A
Juneau, Alaska 99811

Re: HCS CSSB 192(Res) - -  r e l a t i n g
to the  membership of  the  
A g r i c u l t u r a l  Revolving Loan 
Fund Board
Our f i l e :  883-88-0079

Dear Governor Cowper;

At Judy C. F lem ing 's  r e q u e s t  on your b e h a l f ,  we have 
reviewed HCS CSSB 192(Res),  a b i l l  r e l a t i n g  to the  membership of  
the A g r i c u l t u r a l  Revolving Loan Fund Board.

S ec t io n  1 amends AS 03.10 .050(b)  to  i n c r e a s e  the  mem­
b e rsh ip  o f  the board from f i v e  to seven members. The two new 
members of  the board t h a t  would be added under t h i s  b i l l  must be 
"producing" Alaska fa rm ers .  At p r e s e n t ,  t h e re  i s  no requ irem ent  
t h a t  any members of  the board be persons a c t i v e l y  engaged in  
farming.

An a d d i t i o n a l  amendment of  AS 03 .10 .050(b)  would make 
c l e a r  t h a t  members of  the  board se rve  a t  the p le a s u r e  o f  the gov­
e rn o r .

S ec t ion  2 o f  the  b i l l  would add a new subsec .  (b) to AS 
03.10.052. The proposed s u b s e c t io n  would e s t a b l i s h ,  as a new 
q u a l i f i c a t i o n  f o r  membership on the  board,  t h a t  a person may not  
se rve  on the  board i f  he or  she i s  d e l in q u en t  on an a g r i c u l t u r a l  
loan o b ta in ed  under AS 03.10 .  (Curren t  AS 03.10.052 p rov ides  
t h a t  a board member may not  o b t a in  a loan  under AS 03.10, excep t  
f o r  a s h o r t - t e rm  loan under AS 0 3 .1 0 .0 3 0 (c ) ,  du r ing  the  member's 
term o f  o f f i c e  or  w i th in  one y e a r  a f t e r  le av in g  o f f i c e .  Nothing, 
however, p r o h i b i t s  the  appointment of  a person who a l read y  holds 
a loan under AS 03.10 a t  the time of appo in tm en t . )

Proposed subsec .  (b) a l s o  would r e q u i r e  the governor to 
d is c h a rg e ,  w i th in  30 days a f  the  de l inquency  occurs ,  a board 
member who becomes delinquer; m an a g r i c u l t u r a l  loan .  This p r o ­
v i s i o n  p re s e n t s  two l e g a l  qi t i o n s ,  n e i t h e r  o f  which p r e s e n t s  a 
l e g a l  problem.
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Hon. Steve Cowper, Governor 
Our f i l e :  883-88-0079

May 24, ?988 
Page 2

The f i r s t  q u es t io n  i s  whether  mandating t h a t  the gover-  %  
nor d i s c h a rg e  a board member who becomes d e l in q u e n t  i s  in c o n s i s -  
t e n t  w i th  the second proposed amendment to  AS 0 3 .1 0 .0 5 0 (b ) ,  men- gfc 
t i o n e d  above, which would make c l e a r  t h a t  a board member serves  
a t  th e  p l e a s u r e  o f  the g o v e rn o r .  The two p ro v is io n s  can e a s i l y  
be harmonized, as they sh o u ld  be.  M a t te r  o f  E s ta t e  of 
H u tch in so n , 577 P . 2d 1074, 1075 (Alaska f"978). The second
proposed amendment to AS 0 3 .1 0 .0 5 0 (b )  would simply make c l e a r  
t h a t  the  governor  could d i s c h a r g e  a board member w ithou t  cause .  
Proposed AS 0 3 .1 0 .0 5 2 (b ) ,  on the  o th e r  hand, would simply^ 
e s t a b l i s h  t h a t ,  as a m a t te r  o f  p u b l i c  p o l i c y ,  a borrower under AS 
03.10 appo in ted  to the board  co u ld  no t  co n t in u e  to  serve  i f  the 
borrow er  becomes d e l in q u en t  on th e  loan .

The second q u e s t io n  i s  whether  i t  would v i o l a t e  the 
s e p a ra t io n -o f -p o w e r s  d o c t r in e  f o r  the  l e g i s l a t u r e  to  r e q u i r e  the 
governor  to  d i s c h a rg e  a board member i f  the  member becomes d e l i n ­
quen t  on a lo a n .  In our v iew, i t  would n o t .  A r t i c l e  I I I ,  sec.
26, o f  the  Alaska C o n s t i t u t i o n ,  p ro v id es  t h a t  members o f  boards 
o r  commissions "may be removed as  p rov ided  by law ."  The Alaska 
Supreme Court has s t a t e d :  "Removal o f  S e c t io n  26 board o r  com­
m is s io n  members i s  as p rov ided  by law and, t h e r e f o r e ,  no t  n eces ­
s a r i l y  a t  the g o v e rn o r 's  p l e a s u r e . "  Bradner v .  Hammond, 551 P . 2d 
1, 3 (Alaska 1976). The d i r e c t i v e  to the  governor  to d isch a rg e  a 
board  member upon becoming d e l in q u e n t  on a loan  would simply pro­
v id e ,  by law, f o r  the manner o f  removal.

Although the Department o f  N a tu ra l  Resources a p p a re n t ly  
d id  n o t  su p p o r t  the  b i l l  i n i t i a l l y ,  we u n d e rs ta n d  from the  de­
p a r tm e n t ' s  May 4, 1988 l e t t e r  abou t  the  b i l l  to  R e p re se n ta t iv e
Sam C o t ten ,  ch a t  the department does now su p p o r t  i t .

CCS SB 484, d e a l in g  w i th  loans made from the  A g r i c u l ­
t u r a l  Revolving Loan Fund, i s  s t i l l  be ing  reviewed by us (our 
f i l e  883-88-0144) .

Except as d i s c u s se d  above,  t h e r e  a r e  no l e g a l  o r  con­
s t i t u t i o n a l  problems p r e s e n te d  by t h i s  b i l l .

' n c e r e l y ,

e m o r/

Hon. De 
C o m m i s f  
D e p a r t c

R<

Mike W(

GBS:GTK: c b : dim 

cc:

J 7 Gtvce Berg Scha ib le
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Hon. J u d i t h  M. Brady, Commissioner 
Department of  N atu ra l  Resources
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

D I V I S I O N  O F  L E G A L  S E R V I C E S COPY
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M a i l  S t o p  3 1 0 1

M E M O R A N D U M March 1, 1991

SUBJECT: Governor’s Power to Switch APUC Seats
(Work O rder No. 17LS0896)

TO: Representative Max Gruenberg

FROM: Gerald. P. Luckhaupt 
Legislative Counsel

You have asked the following questions: (1) May the governor switch the members 
of the Alaska Public Utilities Commission among the various seats, for example from 
a public seat io engineering seat; and (2) If seats may be switched, does the term go 
with the member or stay with the seat.

The facts as we understand them are that Mr. Peter Sokolov was reappointed to the 
engineering seat on the APUC for a six year term upon the expiration of his first 
term by Governor Cowper. Mr. Sokolov took office and exercised the duties of his 
office until his recent dismissal by Governor Hickel. Mr. Foster was appointed, and 
confirmed by the legislature, to a  consumer seat for a six year term approximately 
four years ago. Governor Hickel has now moved Mr. Foster from his consumer seat 
to the engineering seat which was opened up by the purported dismissal of Mr. 
Sokolov. Mr. Foster continues to serve the term he was originally appointed to (for 
the consumer seat) while I*/lr. Schoer, who was appointed to the consumer seat by 
Governor Hickel, is serving the six year term vacated by Mr. Sokolov.

Technically, the switching of a board member from one seat to another on a board 
would appear to constitute ithe removal and reappointment of the member, especially 
if the seats are earmarked for individuals with particular qualifications, such as the 
case where a member is. moved from a public seat to an engineering sea t 
Accordingly, if the legislature has the authority to designate seats for individuals with 
certain qualifications (the Attorney General has apparently accepted that such 
qualifications may be legal, see e.g., April 23,1981, opinion from R. Pegues to Helen 
Beime; August 13, 1979, opinion from R. Pegues to Governor Hammond; May 24, 
1988, opinion from G. B. Schaible to Governor Cowper), the appointment of an 
individual to that seat, including the switching of seats, requires the removal of a 
member from one seat in accordance with law and the confirmation of that member



in a new seat by the legislature. In the current situation, the legislature confirmed 
Mr. Foster’s appointment to a consumer seat four years ago. His qualifications to 
hold the engineering seat have never been reviewed or passed upon by the 
legislature. To allow the switching of seats without confirmation by the legislature 
when appointees are required to have different qualifications for different seats 
would, arguably, prevent the legislature from exercising its constitutional duty to 
review the appointments of the governor to ensure that qualified people are being 
placed in control of important state government functions. Therefore, assuming the 
legislature has the authority to prescribe qualifications for appointments to particular 
seats of the APUC, we conclude that the switching of seats by the governor requires 
confirmation by the legislature.

However, if the legislature is found to lack the authority to interfere with the 
governor’s appointment power by prescribing qualifications for particular seats on the 
APUC, a court, could conclude that the governor has the power to switch seats. If 
the legislature lacks the authority to prescribe qualifications and if the member who 
is moved continues to serve for the duration of the term he was originally appointed 
to, and confirmed for, and does not commence a new or different term, no removal 
or reappointment has occurred. In that situation a court might conclude that the 
member’s service to the state has not been interrupted - no break in service has 
occurred - so as to require a new appointment by the governor and confirmation by 
the legislature.

Regardless of whether a seat requires particular qualifications, if the board member 
commences a new term, that is, if he assumes the term that belongs to the new seat 
he is taking or the governor appoints him to some wholly new term (regardless of 
whether his old term has expired), the effect is that of a new appointment or a 
reappointment, requiring confirmation by the legislature. If the member whose seat 
is switched retains his original term, that is, if the duration of the period he serves in 
office is not altered, we do not believe that confirmation would necessarily be 
required. Note, however, that if the period is shortened by the switch, the member 
may have a cause of action against the state based upon his or her property interest 
in the original term. Likewise, if the period is increased a confirmation requirement 
may be triggered. We have been unable to discover any authority that clearly 
addresses the question of whether the term is appurtenant to the seat or to the 
person occupying the seat Though, it seems reasonable to assume that a term 
should be found to be appurtenant to the particular seat and not the individual who 
happens to be occupying it at any particular point in time.

If you have further questions, please contact us at your convenience.

R e p re s e n ta t iv e  M a x  G ru e n b e rg
M a rc h  1, 1991
Page 2
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 99811
(907) 465-3867 or 465-2450
FAX (907) 465-2029

Deliveries to: 240 Main Street
Court Plaza, Room 500

Mail Stop 3101

M E M O R A N D U M February 5, 1991

SUBJECT: Confirmation Power of Legislature When the Governor Has 
Failed or Refused to Transmit the Appointment to the Legisla­
ture (Work Order No. 17LS-0664)

FROM:

TO: Representative Dave Donley

Gerald P. Luckhaupt 
Legislative Counsel

You have asked what the authority of the legislature is to hold confirmation 
proceedings for an appointee of the governor when the governor fails or refuses to 
transmit the name of the appointee, or notice of the appointment, to ;he legislature 
for confirmation. We hereby respond as follows.

Initially, in considering your question we must look to the constitution to determine 
the appointment power of the governor and the authority of the legislature to 
confirm or reject those appointments. Article III, sec. 25, of the Alaska Constitution 
provides:

The head of each principal department shall be a single executive 
unless otherwise provided by law. He shall be appointed by the 
governor, subject to confirmation by a majority of the members of the 
legislature in joint session, and shall serve at the pleasure of the 
governor, except as otherwise provided in this article with respect to 
the secretary of state. The heads of all principal departments shall be 
citizens of the United States.

And art. Ill, sec. 26 provides:

When a board or commission is at the head of a principal department 
or a regulatory or quasi-judicial agency, its members shall be appointed 
by the governor, subject to confirmation by a majority of the members 
of the legislature in joint session, and may be removed as provided by 
law. They shall be citizens of the United States. The board or 
commission may appoint a principal executive officer when authorized



by law, but the appointment shall be subject to the approval of the 
governor.

These provisions provide that the governor has the authority to appoint the "head of 
each principal department" of the state and the members of each board cr 
commission that "is at the head of a principal department or a regulatory or quasi­
judicial agency." These appointees are all subject to the legislature’s constitutional 
authority to confirm or reject them.-^

In Bradner v. Hammond. 553 P.2d 1, 7 (1976), the Alaska Supreme Court described 
the authority of the legislature to confirm the appointees described in sections 25 and 
26 as:

not a distinct legislative power, but rather a part of the executive 
power of appointment which has in turn been delegated in some 
specific instances by constitution to the legislative branch of govern­
ment.

Therefore, the power of confirmation of the governor’s appointees to the "head of 
each principal department" and to membership on each board or commission that "is 
at the head of a principal department or a regulatory or quasi-judicial agency", 
though normally an executive branch function, has been exclusively delegated to the 
legislature by the Alaska Constitution.

To implement this confirmation power granted by the constitution the legislature has 
enacted AS 39.05.080. This section provides that the governor:

shall, within 30 days of the convening of the legislature in regular 
session, present to the legislature the names of the following persons:
(A) persons appointed to a position or membership who have not 
previously been confirmed by the legislature or either house of it; (B) 
persons appointed subject to confirmation to fill an existing position or 
membership vacancy; (C) persons to be appointed subject to confirma­
tion to fill a position or membership the term of which shall expire 
before July 2, following the session of the legislature. If an appoint­
ment is made after the deadline but while the legislature is in session, 
the appointing authority shall, within five calendar days after the 
appointment is made, present to the legislature for confirmation the

Representative Dave Donley
February 5, 1991
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-O th e r  appointm ents subject to legislative confirmation include certain military officers, art. Ill, §19; 
the non-attorney members of the judicial council, art. IV, §8; members of the Commission on Judicial 
Qualifications, art. IV, §10, and members of the University of .Alaska Board of Regents, art. VII, §3.



name of the person appointed. The deadline may be extended by the 
legislature by the approval of a concurrent resolution. ...

But what if the governor fails or refuses to transmit the names of his appointments, 
or a particular appointment, to the legislature? Is the legislature without authority 
to confirm or reject the appointment if the governor does not commence the 
confirmation process by transmitting the name? The Alaska Supreme Court has 
never considered this issue but the courts of several other states have. The leading 
case on the subject of the legislature’s authority to confirm or reject a gubernatorial 
appointment in the absence of a communication by the governor appears to be 
People v. Shawver. 30 Wyo. 366, 222 P.2d 11 (1924). Shawver was cited by the 
Alaska Supreme Court in Bradner for the proposition that confirmation is a portion 
of the executive’s appointment power that has been delegated to the legislature by 
the constitution. Bradner. supra, at 7, n. 19. In Shawver. the Wyoming Supreme 
Court after reaching this conclusion addressed the next part of the issue presented 
by that case: Whether the Wyoming Senate (granted the power to confirm the 
appointees of the governor by the Wyoming Constitution) could act to confirm or 
reject an appointee when the governor did not transmit the appointee’s name to the 
Senate and did not ask that the appointee be confirmed? The case involved the 
appointment of an individual to a state office by a governor who was then succeeded 
by another governor. The new governor failed to submit the appointment to the 
Senate for confirmation. The court said:

But why may not the Senate act upon an appointment of which it has 
knowledge, if the Governor should refuse or neglect to ask for such 
action especially where the appointee is known to have entered upon 
the duties of the office? A provision for an appointment by the 
Governor with the consent of or to be confirmed by the Senate directs 
not only what shall be done, but also in effect what shall not be done.
The affirmative act of the two governmental agencies is required to 
confer title to an office under such a provision. A completed appoint­
ment cannot be made in any other way than as so provided. [Citations 
omitted] While the Governor’s act in selecting the person to be 
considered for an office may be the principal and perhaps the more 
important one of the two, it is not alone sufficient. A construction of 
such provision denying the right of the Senate to act in any case unless 
directly requested to do so by the Governor or by a communication 
from his office would obviously give him the power to ignore the 
coordinate right cf the Senate, and might mean the abolition of that 
right, and certainly would make it entirely dependent upon the 
Governor’s pleasure.

Representative Dave Donley
February 5, 1991
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Shawver. supra, at 23 - 24. The court then held that the Wyoming Senate properly 
confirmed an appointee, though the governor had not requested the confirmation.



Representative Dave Donley
February 5, 1991
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The Kansas Supreme Court reached a similar conclusion in Barrett v. Duff. 114 Kan 
220, 217 P. 918 (1923). That case involved the appointments to state offices by a 
governor during a recess of the legislature. The appointees entered upon the duties 
of their offices. A new governor took office and attempted to appoint others to the 
offices and removed the previous governor’s appointees. By constitution, the Kansas 
Senate had the authority to confirm the appointees of the governor and the governor 
could not remove the state officers involved here except as provided by law, for 
cause. The court said:

The plaintiffs deny any force or validity to the action of the Senate in 
considering and confirming the appointments of defendants because of 
the failure of the executive to directly transmit the names of defen­
dants. No good reason is advanced why the Senate would not consider 
such recess appointments without such direct word from the executive. 
Judicial notice or knowledge is the cognizance of certain facts which 
judges and jurors may properly take and act upon without proof 
because they already know them. Judicial notice means that the court 
will bring to its aid and consider, without proof of the facts, its own 
knowledge of those matters of public concern which are known to all 
well-informed persons. Legislative notice is far broader than judicial 
notice. 23 C.J. 58. The legislative department is equipped to deal with 
any condition, general or special, however manifested or brought to the 
knowledge of the law-making power. The mass of individual legislation 
found among the statutes of all the states demonstrates this legislative 
attribute. [Citation omitted].

The offices in controversy are all located in the capitol building, in 
which the Senate holds its deliberations. They are important depart­
ments of the state government. The Senate may, and often does, have 
official business with them. It receives reports from them. It considers 
the service which the departments are, by law, required to perform. It 
considers the extent of such service and its requirements. It considers 
and passes appropriations in order that they may lawfully and properly 
function. Under all the circumstances, the Senate cannot shut its eyes 
to the facts as to whether their respective offices are filled; whether 
they are functioning under the law, or whether there is a vacancy
therein The Senate, which has official knowledge of all of the acts
of another state department, may not close its eyes to an existing fact 
merely because the executive has failed to transmit a communication 
giving it the advice. The fact that the Senate is called upon to consent 
to or confirm appointments presupposes an investigation upon which 
to base its judgment as to whether or not it should confirm or reject 
the named appointee. It is a matter of common knowledge that the 
Senate of Kansas, likewise the Senate of the United States, may, and



frequently does, investigate the character, fitness, and ability of the 
appointee submitted for its consideration. The Senate must be 
permitted to investigate on its ov/n initiative, and without communica­
tion from the Governor, the status of offices; otherwise the Governor 
could fill and refill them at his pleasure by simply failing to advise the 
Senate.. . .  We conclude that the Senate did not go beyond its powers 
in making the investigation concerning the offices held by the defen­
dants, and, having satisfied itself, that it could properly exercise its 
judgment thereon. While it is the usual and customary courtesy of the 
executive to transmit such facts to the Senate, we believe it the better 
view to hold that the Senate may, on its own initiative, if it so desires, 
ascertain the facts upon which to base its deliberative and final 
judgment in confirming or rejecting appointees of the Governor.

Barrett, supra. 925-926.

Virtual’y all other courts that have considered this issue have reached the same 
conclusion. See, e.g., Bell v. Sampson. 232 Ky. 376, 23 S.W.2d 575 (1930); 
McChesnev v. Sampson, 232 Ky. 395, 23 S.W.2d 584 (1930); State v. Halladav. 2,19 
N.W. 125 (S.D. 1928); State v. Brewster. 84 S.E.2d 231, 248 (W.Va. 1954); 
Commonwealth v. Stewart. 286 Pa. 511, 134 A. 392 (1926). Our research has 
disclosed only one court decision that has reached an opposite conclusion, Attorney 
General v. Warner. 299 Mich. 172, 300 N.W. 63 (1941). That court though, held that 
under the Michigan Constitution and that State’s court decisions that the confirmation 
power of the legislature is a legislative power, not a delegation of the executive’s 
appointment power. As such, its reasoning is contrary to the Alaska Supreme Court’s 
decision in Bradner and is distinguishable on that ground.

Therefore, we conclude that the legislature may properly consider the confirmation 
or rejection of art. Ill, sec. 25 and 26 appointees of the governor, absent a 
communication from the governor of a particular appointment or appointments made 
during the interim and the session. While it is hoped that the governor will comply 
with the reasonable procedure for communication of appointments the legislature has 
provided in AS 39.05.080, if the governor fails or refuses the legislature may take 
notice of previous appointments and of the persons occupying the constitutional 
offices listed in sections 25 and 26. To hold otherwise would allow the governor to 
prevent the legislature from exercising its constitutional confirmation power at his 
whim, caprice, or neglect and would render the confirmation function a nullity. 
Shawver. supra. Such an absurd result was not intended by the framers of our 
constitution and would not, we believe, be embraced by our courts.

Representative Dave Donley
February 5, 1991
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D e a r  M r .  S p e a k e r :

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  r e c o m m e n d s  t h a t  t h e  H o u s e  o f  
R e p r e s e n t a t i v e s  r e  t u r n  t h e  g o v e r n o r ' s  n o m i n a t i o n  o f  Don 
S c h r o e r  a n d  p r o c e e d  w i t h  t h e  c o n f i r m a t i o n  p r o c e s s  f o r  t h e  
a p p o i n t m e n t  o f  P e t e r  S o k o l o v  t o  t h e  A l a s k a  P u b l i c  U t i l i t i e s  
C o m m i s s i o n .  T h e  c o m m i t t e e  a l s o  f i n d s  t h a t  Mr .  S o k o l o v  
c o n t i n u e s  t o  b e  a m e m b e r  o f  t h e  c o m m i s s i o n  a n d  h i s  d i s m i s s a l  
wa s  c o n t r a r y  t o  l a w .

On F e b r u a r y  4 t h  a n d  2 0 t h ,  1991,  t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e  h e l d  h e a r i n g s  t o  r e v i e w  t h e  g o v e r n o r ' s  p o w e r  t o  
a p p o i n t  a n d  r e m o v e  m e m b e r s  o f  v a r i o u s  b o a r d s  a n d  
c o m m i s s i o n s ,  i n c l u d i n g  t h e  A l a s k a  P u b l i c  U t i l i t i e s  
C o m m i s s i o n .  B a s e d  o n  t h e  i n f o r m a t i o n  a n d  a r g u m e n t s  
p r e s e n t e d  d u r i n g  t h e  h e a r i n g s  a n d  o n  m a t e r i a l s  p r o v i d e d  by  
t h e  A t t o r n e y  G e n e r a l  a n d  L e g i s l a t i v e  C o u n s e l  we made  t h e  
f o l l o w i n g  f i n d i n g s  a p p l i c a b l e  t o  t h e  APUC:

G o v e r n o r  C o w p e r  r e a p p o i n t e d  P e t e r  S o k o l o v  t o  t h e  c o m m i s s i o n  
u p o n  t h e  O c t o b e r  31,  1990,  e x p i r a t i o n  o f  h i s  p r e v i o u s  t e r m .  
T h e  r e a p p o i n t m e n t  wa s  m a d e  on  N o v e m b e r  8 ,  1990,  f o r  a s i x  
y e a r  t e r m  on  t h e  c o m m i s s i o n  u n d e r  A r t i c l e  I I I ,  S e c t i o n  26,  
o f  t h e  A l a s k a  C o n s t i t u t i o n  a n d  AS 4 2 . 0 5 . 0 2 0 .  A c o p y  o f  Mr .  
S o k o l o v ' s  l e t t e r  o f  a p p o i n t m e n t  w a s  s e n t  t o  t h e  C h i e f  C l e r k  
o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  a n d  t o  t h e  S e n a t e  S e c r e t a r y .

A l t h o u g h  G o v e r n o r  H i c k e l  h a s  a t t e m p t e d  t o  a p p o i n t  Don  
S c h r o e r  t o  t h e  APUC a n d  t o  r e m o v e  Mr .  S o k o l o v  f r o m  t h e  
c o m m i s s i o n ,  AS 4 2 . 0 5 . 03 5  c l e a r l y  s t a t e s  t h a t  a n  APUC 
L o m m i s s i o n e r  ma y  o n l y  b e  r e m o v e d  f r o m  o f f i c e  " b y  a n d  w i t h  
t h e  c o n s e n t  o f  a m a j o r i t y  o f  t h e  l e g i s l a t u r e . "
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B e c a u s e  t h e  g o v e r n o r  h a s  n o t  r e q u e s t e d  t h a t  t h e  l e g i s l a t u r e  
c o n s e n t  t o  t h e  r e m o v a l  o f  Mr .  S o k o l o v  a n d  b e c a u s e  h e  was  
r e a p p o i n t e d  by  f o r m e r  G o v e r n o r  C o w p e r  i n  t h e  m a n n e r  p r o v i d e d  
b y  t h e  c o n s t i t u t i o n  a n d  b y  s t a t u t e ,  o u r  c o n c l u s i o n  i s  t h a t  
M r .  S o k o l o v  i s  p r e s e n t l y  a m e m b e r  o f  t h e  c o m m i s s i o n  a n d  h i s  
c o n f i r m a t i o n  i s  l e g a l l y  b e f o r e  t h e  A l a s k a  L e g i s l a t u r e .

T h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  d o e s  n o t  n ow h a v e  a 
v a c a n c y  as  d e f i n e d  b y  AS 4 2 . 0 5 . 0 3 0 .  A r e p l a c e m e n t  a p p o i n t e e  
c a n n o t  b e  c o n s i d e r e d  u n t i l  t h e  o r i g i n a l  a p p o i n t e e  i s  r e m o v e d  
a s  p r o v i d e d  b y  l a w .

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  f i n d s  t h a t  t h e  g o v e r n o r  s h o u l d  
s u b m i t  a r e q u e s t  f o r  l e g i s l a t i v e  c o n s e n t  t o  t h e  r e m o v a l  o f  
a n  APUC C o m m i s s i o n e r .

I n  a d d i t i o n ,  t h e  g o v e r n o r  h a s  a t t e m p t e d  t o  mo v e  t h e  c o n s u m e r  
m e m b e r  o f  t h e  c o m m i s s i o n ,  Ma r k  F o s t e r ,  t o  t h e  e n g i n e e r i n g  
s e a t  w h i c h  h a s  b e e n  h e l d  b y  M r .  S o k o l o v  a n d  t o  a p p o i n t  Mr .  
S c h r o e r  t o  t h e  c o n s u m e r  s e a t  w h i c h  h a d  b e e n  o c c u p i e d  b y  M r .  
F o s t e r .  AS 42 . 05 . 040  s e t s  o u t  t h e  r e q u i r e d  q u a l i f i c a t i o n s  
o f  c o m m i s s i o n  m e m b e r s .

T h e  c o m m i t t e e  h a s  b e e n  a d v i s e d  b y  l e g i s l a t i v e  c o u n s e l  t h a t  
t h e  s w i t c h i n g  o f  s e a t s  by  t h e  g o v e r n o r  r e q u i r e s  t h e  
l e g i s l a t i v e  c o n f i r m a t i o n  o f  t h a t  p e r s o n  t o  t h e  n e w  s e a t .  To 
a l l o w  t h e  s w i t c h i n g  o f  s e a t s  w i t h o u t  c o n f i r m a t i o n  by  t h e  
l e g i s l a t u r e  w h e n  a p p o i n t e e s  a r e  r e q u i r e d  t o  h a v e  d i f f e r e n t  
q u a l i f i c a t i o n s  f o r  d i f f e r e n t  s e a t s  w o u l d  p r e v e n t  t h e  
l e g i s l a t u r e  f r o m  e x e r c i s i n g  i t s  c o n s t i t u t i o n a l  d u t y  t o  
r e v i e w  t h e  a p p o i n t m e n t s  o f  t h e  g o v e r n o r  t o  e n s u r e  t h a t  
q u a l i f i e d  p e o p l e  a r e  b e i n g  p l a c e d  i n  c o n t r o l  o f  i m p o r t a n t  
g o v e r n m e n t  f u n c t i o n s .  A l t h o u g h  t h e  c o m m i t t e e  i s  t a k i n g  no  
p o s i t i o n  on  t h i s  i s s u e  a t  t h i s  t i m e ,  a r g u a b l y  t h e  g o v e r n o r  
s h o u l d  s u b m i t  t o  t h e  l e g i s l a t u r e  t h e  a p p o i n t m e n t  o f  Ma r k  
F o s t e r  t o  t h e  e n g i n e e r i n g  s e a t .

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  r e c o m m e n d s  t h a t ,  i f  t h e  
g o v e r n o r  d o e s  s e n d  y o u  a r e q u e s t  f o r  l e g i s l a t i v e  c o n s e n t  f o r  
r e m o v a l  o f  P e t e r  S o k o l o v ,  t h e  v o t e  b e  t a k e n  i n  j o i n t  s e s s i o n  
w i t h  t h e  S e n a t e .  AS 42 . 05 . 035  s t a t e s  t h a t  a n  APUC 
c o m m i s s i o n e r  may  o n l y  be  r e m o v e d  " b y  a n d  w i t h  t h e  c o n s e n t  o f  
a m a j o r i t y  o f  t h e  l e g i s l a t u r e . "  W h i l e  a j o i n t  s e s s i o n  i s  
n o t  s p e c i f i c a l l y  r e q u i r e d  b y  l a w ,  we f e e l  t h a t  a j o i n t  
s e s s i o n  i s  w h a t  was  c o n t e m p l a t e d  b y  t h e  s t a t u t e .

A n y  a p p o i n t m e n t  t o  t h e  c o m m i s s i o n  t h a t  i s  i n  a d d i t i o n  t o  
t h a t  o f  P e t e r  S o k o l o v  s h o u l d  b e  r e t u r n e d  t o  t h e  g o v e r n o r .
I f  t h e  l e g i s l a t u r e  v o t e s  n o t  t o  c o n f i r m ,  o r  a d j o u r n s  w i t h o u t  
c o n f i r m i n g ,  Mr .  S o k o l o v ,  t h e n  a n o t h e r  a p p o i n t m e n t  by  t h e  
g o v e r n o r  t o  t h a t  s e a t  c o u l d  b e  e n t e r t a i n e d .  T h e  g o v e r n o r  
c o u l d  a l s o  s u b m i t  t h e  n ame  o f  a n o t h e r  p e r s o n  c o n t i n g e n t  u p o n
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r e c e i v i n g  t h e  c o n s e n t  o f  t h e  l e g i s l a t u r e  t o  h i s  f o r m a l  
r e m o v a l  o f  Mr .  S o k o l o v .

T h e  c o m m i t t e e  a l s o  r e c o m m e n d s  t h a t  i n  t h e  a b o v e  c i r c u m s t a n c e  
s e p a r a t e  v o t e s  be  t a k e n .  T h e  f i r s t  v o t e  s h o u l d  b e  o n  
w h e t h e r  t h e  l e g i s l a t u r e  c o n s e n t s  t o  t h e  r e m o v a l  o f  Mr .  
S o k o l o v .  I f  t h e  v o t e  i s  n o t  t o  c o n s e n t  t o  r e m o v a l ,  t h e n  a 
v o t e  c a n  be  t a k e n  on  M r .  S o k o l o v ' s  c o n f i r m a t i o n .

I n  t h e  e v e n t  t h a t  Mr .  S o k o l o v  d o e s  n o t  w i s h  t o  c o n t e s t  t h e  
g o v e r n o r ' s  a c t i o n s ,  we r e c o m m e n d  t h a t  b o t h  Mr .  S o k o l o v ' s  a n d  
Mr .  S c h r o e r ' s  a p p o i n t m e n t s  b e  r e a d  a c r o s s .  T h e n  t h e  
l e g i s l a t u r e  c a n  p r o c e e d  w i t h  Mr .  S c h r o e r ' s  c o n f i r m a t i o n  
p r o c e s s ,  u n d e r  t h e  t h e o r y  t h a t  M r .  S o k o l o v  h a s  
c o n s t r u c t i v e l y  r e s i g n e d ,  a n d  c o n v e y  a f o r m a l  o p i n i o n  t o  t h e  
g o v e r n o r  t h a t  t h e  a b o v e  p r o c e d u r e s  a r e  r e q u i r e d  b y  l a w  a n d  
w i l l  b e  r e q u i r e d  by  t h e  H o u s e  o f  R e p r e s e n t a t i v e s .

A t t a c h e d ,  y o u  w i l l  f i n d  c o p i e s  o f  t h e  r e l e v a n t  
c o n s t i t u t i o n a l  a n d  s t a t u t o r y  p r o v i s i o n s ,  as  w e l l  a s  c o p i e s  
o f  o p i n i o n s  f r o m  o u r  l e g a l  c o u n s e l  w h i c h  b e a r  on  t h e  i s s u e s  
r a i s e d  by  Mr .  S o k o l o v ' s  c a s e .

S i  n e e  r e l y ,

R e p r e s e n t a t i v e  D a v e  D o n l e y  
C h a i r

DD/ h k
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I .  C o n s t i t u t i o n a l  p r o v i s i o n s
A.  A r t .  I l l ,  S e c .  25 - h e a d  o f  e a c h  p r i n c i p a l  

d e p a r t m e n t ,  i s  s i n g l e  e x e c u t i v e  u n l e s s  t h e  l e g i s l a t u r e  
p r o v i d e s  o t h e r w i s e .

1.  A p p o i n t e d  b y  a n d  s e r v e s  a t  p l e a s u r e  o f
g o v e r n o r .

2.  S u b j e c t  t o  c o n f i r m a t i o n  b y  l e g i s l a t u r e .
B.  A r t .  I l l ,  S e c .  26 - w h e n  l e g i s l a t u r e  p r o v i d e s  t h a t  a

b o a r d  o r  c o m m i s s i o n  i s  a t  h e a d  o f  d e p a r t m e n t  o r  r e g u l a t o r y
o r  q u a s i - j u d i c i a l  a g e n c y ,  i t s  m e m b e r s  a r e :

1 . a p p o i n t e d  b y  g o v e r n o r ;
2 . s u b j e c t  t o  c o n f i r m a t i o n  b y  l e g i s l a t u r e ;
3 . r e m o v a b l e  a s  p r o v i d e d  by  l a w .

C .  A r t .  I l l ,  S e c .  27 - d u r a t i o n  o f  r e c e s s  a p p o i n t m e n t s
t o  f i l l  v a c a n c i e s  s h a l l  b e  p r e s c r i b e d  b y  l a w ;  ( n ame s  m u s t  be  
s u b m i t t e d  w i t h i n  30 d a y s  o f  c o n v e n i n g  o f  s e s s i o n ) .

D.  B r a d n e r  v .  H a mmo n d ,  " . . S e c t i o n s  25 a n d  26 ma r k  t h e  
f u l l  r e a c h  o f  t h e  d e l e g a t e d ,  o r  s h a r e d ,  a p p o i n t i v e  f u n c t i o n  
t o  A l a s k a ' s  l e g i s l a t i v e  b r a n c h  o f  g o v e r n m e n t . "

I I .  " A p p o i n t m e n t  v .  N o m i n a t i o n "
A.  A r t .  I l l ,  S e c .  26 s a y s  t h a t  m e mb e r s  o f  t h o s e  b o a r d s  

a n d  c o m m i s s i o n s  s h a l l  b e  " a p p o i n t e d "  b y  t h e  g o v e r n o r .
B .  A r t .  I I ,  S e c .  5 r e f e r s  t o  t h e  t e r m s  " n o m i n a t e d " ,  

" e l e c t e d " ,  o r  " a p p o i n t e d "  a s  e x c l u s i v e  a l t e r n a t i v e s  w h i c h  
a r e  " c l e a r l y  i n t e n d e d  t o  c a t a l o g u e  t h e  r o u t e s  b y  w h i c h  o n e  
may  a t t a i n  a n  ' o f f i c e  o r  p o s i t i o n  o f  p r o f i t ' " .  B e g i c h  v .  
J e f f e r s o n .

C .  D i v i s i o n  o f  E l e c t i o n s  v .  J o h n s t o n e  h e l d :
1 . t h a t  t h e  t e r m  a p p o i n t m e n t  i n  t h e  c o n s t i t u t i o n  

me a n s  " t o  d e s i g n a t e  f o r  o f f i c e " ;
2 . t h a t  t h e  a p p o i n t m e n t  o f  a j u d g e  wa s  e f f e c t i v e  

on  t h e  c o m p l e t i o n  o f  t h e  " l a s t  a c t "  o f  t h e  a p p o i n t i n g  
a u t h o r i t y ,  i . e . ,  t h e  l e t t e r  o f  a p p o i n t m e n t  i s s u e d  t o  t h e  
j u d g e  b y  t h e  g o v e r n o r .

D .  M c C h e s n e y  v S a m p s o n  ( K Y ) ,  t h e  m a j o r i t y  r u l e  i n  U . S . ,  
c o n t r a s t e d :

1 . s i t u a t i o n  w h e r e  a n  o f f i c e r  i s  a p p o i n t e d  s u b j e c t  
t o  c o n f i r m a t i o n  b y  t h e  l e g i s l a t u r e  ( l i k e  AK)  t h e  a p p o i n t e e  
t a k e s  o f f i c e ,  e n t e r s  u p o n  p e r f o r m a n c e  o f  d u t i e s ,  a n d  i s  
c h a r g e d  w i t h  r e s p o n s i b i l i t y  p e n d i n g  c o n f i r m a t i o n ;  u n l i k e  t h e
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2 . s i t u a t i o n  w h e r e  o f f i c e r  i s  n o m i n a t e d  s u b j e c t  t o  
c o n f i r m a t i o n  ( f e d e r a l  s i t u a t i o n )  a n d  n o m i n e e  may  b e  r e m o v e d  
a t  w i l l  o f  e x e c u t i v e  u n t i l  t i t l e  t o  t h e  o f f i c e  i s  v e s t e d .

3.  C o u r t  s t a t e d  f u r t h e r  t h a t  " s u c h  p o w e r  a s  f l o w s  
f r o m  t h e  a c t  o f  t h e  G o v e r n o r  i n  m a k i n g  t h e  a p p o i n t m e n t  i s  
i n v e s t e d  by  t h e  s t a t u t e  i n  t h e  a p p o i n t e e ,  a n d  may  n o t  
t h e r e a f t e r  be  r e c a l l e d  o r  b e s t o w e d  u p o n  a n o t h e r  u n l e s s  t h e  
c o n s e n t  o f  t h e  S e n a t e  i s  w i t h h e l d . "

E.  W h i t e h e a d  v S t a t e . S t a t e  s e t t l e d  l a w s u i t  f i l e d  by  
M r .  W h i t e h e a d  w h e r e  he  wa s  a p p o i n t e d  by  G o v e r n o r  H a mmo n d ,  
s h o r t l y  b e f o r e  l e a v i n g  o f f i c e ,  t o  t h e  L i m i t e d  E n t r y  
C o m m i s s i o n  a n d  r e mo v e d  a n d  r e p l a c e d  b y  G o v e r n o r  S h e f f i e l d .  
R e c e i v e d  $75,000 + e i g h t  m o n t h s '  s a l a r y  f r o m  t h e  d a t e  o f  h i s  
a p p o i n t m e n t  by Hammond .

I I I .  R e m o v a l  g e n e r a l l y .
A.  To d e t e r m i n e  h ow t h e  l e g i s l a t u r e  h a s  p r o v i d e d  f o r  

t h e  r e m o v a l  o f  t h e  m e mb e r s  o f  a b o a r d  o r  c o m m i s s i o n  t h a t  " i s  
a t  t h e  h e a d  o f  a p r i n c i p a l  d e p a r t m e n t  o r  a r e g u l a t o r y  o r  
q u a s i - j u d i c i a l  a g e n c y "  we m u s t  l o o k  t o  t h e  s p e c i f i c  
a u t h o r i z i n g  l e g i s l a t i o n  f o r  t h e  b o a r d  o r  c o m m i s s i o n  t o  
d e t e r m i n e  i f  t h e  l e g i s l a t u r e  h a s  p r o v i d e d  a s p e c i f i c  r e m o v a l  
p r o c e d u  r e .

1.  AS 39. 05 a n d  08. 01 p r o v i d e  t h a t  m e m b e r s  o f  
l i s t e d  b o a r d s  o r  c o m m i s s i o n s  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  
g o v e r n o r .

2.  Membe r s  o f  b o a r d s  a n d  c o m m i s s i o n s  a t  h e a d  o f  
d e p a r t m e n t s  o r  r e g u l a t o r y  o r  q u a s i -j u d i c i a  1 a g e n c i e s  ma y  be  
r e m o v e d  a s  p r o v i d e d  b y  l a w .

3.  Memb e r s  o f  n o n - s e c t i o n  26 b o a r d s  a n d  
c o m m i s s i o n s  a r e  n o t  s u b j e c t  t o  r e m o v a l  p r o v i s i o n s  o f  
l e g i s l a t u r e  a n d  s e r v e  a t  p l e a s u r e  o f  g o v e r n o r .

I V .  S p e c i f i c  b o a r d s  a n d  c o m m i s s i o n s .
A.  B o a r d  o f  E d u c a t i o n  ( S e c .  26 b o a r d ) .

1.  AS 14 . 07 . 115 - m e mb e r s  s e r v e  a t  p l e a s u r e  o f  t h e
g o v e r n o r .

B.  B o a r d s  o f  F i s h e r i e s  a n d  Game ( S e c .  26 b o a r d ) .  
C o n f l i c t  i n  t h e  s t a t u t e s .

1.  AS 16 . 05 . 280 - r e m o v a l  f o r  i n e f f i c i e n c y ,  
n e g l e c t  o f  d u t y ,  o r  m i s c o n d u c t  i n  o f f i c e  w i t h  n o t i c e  a n d  
h e a r i n g  a f f o r d e d .

2.  AS 3 9 . 0 5 . 0 6 0 ( d )  - h o l d  o f f i c e  a t  t h e  p l e a s u r e  
o f  t h e  g o v e r n o r  n o t w i t h s t a n d i n g  t h e  m e m b e r ' s  t e r m .
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C .  P e r m a n e n t  F u n d  C o r p .  B o a r d .  ( N o n - s e c t i o n  26 b o a r d  
a n d  t h e r e f o r e  n o t  s u b j e c t  t o  c o n f i r m a t i o n  o r  r e m o v a l  
a c c o r d i n g  t o  l a w . )

1 . AS 37 . 1 3 . 07 0 ( a )  - r e m o v a l  m u s t  b e  i n  w r i t i n g  
a n d  m u s t  s t a t e  t h e  r e a s o n  f o r  r e m o v a l .

2.  L e g i s l a t u r e  may  n o t  s u b s t a n t i a l l y  c u r t a i l  t h e  
p o w e r  o f  t h e  g o v e r n o r  t o  r e m o v e  m e m b e r s ;  a r g u a b l y  t h e  a b o v e  
s e c t i o n  w o u l d  n o t  b e  e n f o r c e a b l e .

D.  P u b l i c  U t i l i t i e s  C o m m i s s i o n  ( S e c .  26 b o a r d ) .
1.  AS 42 . 05 . 020  - a p p o i n t e d  b y  g o v e r n o r .
2.  AS 42 . 05 . 035  - may  o n l y  b e  r e m o v e d  f r o m  o f f i c e  

b y  a n d  w i t h  t h e  c o n s e n t  o f  t h e  m a j o r i t y  o f  t h e  l e g i s l a t u r e .

V.  A d d i t i o n a l  q u e s t i o n s .
A.  I s  an i n t e r i m  a p p o i n t m e n t  b i n d i n g  o n  t h e  s u b s e q u e n t  

a d m i n i s t r a t i o n .
1 . AS 39 . 05 . 080( 4 )  - " [ p j e n d i n g  c o n f i r m a t i o n  o r  

r e j e c t i o n  o f  a p p o i n t m e n t  b y  t h e  l e g i s l a t u r e ,  p e r s o n s  
a p p o i n t e d  s h a l l  e x e r c i s e  t h e  f u n c t i o n s ,  a n d  h a v e  t h e  p o w e r s  
a n d  b e  c h a r g e d  w i t h  t h e  d u t i e s  p r e s c r i b e d  by  l a w  f o r  t h e  
a p p o i n t i v e  p o s i t i o n s  o r  m e m b e r s h i p . "

2.  I f  t h e  c o m m i s s i o n e r :
a .  h a s  r e c e i v e d  a c o m m i s s i o n  f r o m  a s i t t i n g  

g o v e r n o r  (AS 39 . 05 . 035 ) ;
b .  h a s  e x e c u t e d  h i s  c o n s t i t u t i o n a l l y  r e q u i r e d  

o a t h  o f  o f f i c e  a n d  f i l e d  i t  w i t h  t h e  l i e u t e n a n t  g o v e r n o r  
( A r t .  X I I ,  S e c .  5 a n d  AS 3 9 . 05 . 040 ) ;

c .  h a s  e m b a r k e d  u p o n  a n d  i s  e x e r c i s i n g  t h e  
d u t i e s  o f  h i s  o f f i c e ;

d .  h i s  a p p o i n t m e n t  i s  b i n d i n g  u p o n  t h e  
s u b s e q u e n t  a d m i n i s t r a t i o n  a n d  h e  may  o n l y  b e  r e m o v e d  as  
p r o v i d e d  b y  l a w ,  s u b j e c t  t o  t h e  l e g i s l a t u r e ' s  a u t h o r i t y  t o  
c o n f i r m  o r  f a i l  t o  c o n f i r m  h i m .

B.  May t h e  g o v e r n o r  s w i t c h  t h e  m e m b e r s  o f  t h e  APUC 
amo n g  t h e  v a r i o u s  s e a t s ?  I f  s e a t s  may  b e  s w i t c h e d ,  d o e s  t h e  
t e r m  go w i t h  t h e  me mb e r  o r  s t a y  w i t h  t h e  s e a t ?  Who o r  w h a t  
d e t e r m i n e s  w h e n  t h e  t e r m  o f  an  a p p o i n t e e  b e g i n s  a n d  wh e n  t h e  
a p p o i n t e e  g o e s  on  t h e  p a y r o l l .  May t h e  g o v e r n o r ,  p r i o r  t o  
c o n f i r m a t i o n ,  i n s t r u c t  an  a p p o i n t e e  t o  t a k e  o f f i c e ?  ( F o r  
d i s c u s s i o n  s e e  LAA l e g a l  memo o f  F e b .  6 ,  1991,  W0 #
17-LS0366 . )

C .  Wha t  i s  t h e  a u t h o r i t y  o f  t h e  l e g i s l a t u r e  t o  h o l d  
c o n f i r m a t i o n  p r o c e e d i n g s  f o r  a n  a p p o i n t e e  o f  t h e  g o v e r n o r  
w h e n  t h e  g o v e r n o r  f a i l s  o r  r e f u s e s  t o  t r a n s m i t  t h e  n ame  o f  
t h e  a p p o i n t e e ,  o r  n o t i c e  o f  t h e  a p p o i n t m e n t ,  t o  t h e



l e g i s l a t u r e  f o r  c o n f i r m a t i o n .  ( F o r  d i s c u s s i o n  s e e  LAA l e g a l  
memo o f  F e b .  5,  WO rt 17LS-0664 . )

D.  Wh a t  i s  t h e  l e g i s l a t u r e ' s  a u t h o r i t y  t o  d e s i g n a t e  
q u a l i f i c a t i o n s  f o r  m e m b e r s h i p  on  b o a r d s  a n d  c o m m i s s i o n s  
c r e a t e d  by  t h e  l e g i s l a t u r e .  ( F o r  d i s c u s s i o n  s e e  LAA l e g a l  
memo o f  F e b .  19,  1991,  WO # 17LS-0661 . )

V I .  O p t i o n s  a v a i l a b l e  t o  l e g i s l a t u r e .
A.  S t a n d a r d i z e  r e m o v a l  p r o c e d u r e s  w i t h  a g e n e r a l  

s t a t u t e  f o r  a l l  S e c t i o n  26 b o a r d s  a n d  c o m m i s s i o n s .
B.  R e w r i t e  t h e  r e m o v a l  p r o v i s i o n s  f o r  e a c h  S e c .  26 

b o a r d  a n d  c o m m i s s i o n .
C .  C o n s t i t u t i o n a l  a m e n d m e n t  s e t t i n g  o u t  w i t h  m o r e  

s p e c i f i c i t y  t h e  d e s i r e s  o f  t h e  l e g i s l a t u r e  r e  a p p o i n t m e n t ,  
q u a l i f i c a t i o n s ,  a n d  r e m o v a l .  P r o v i d e  m o r e  p o w e r  t o  t h e  
l e g i s l a t u r e ,  i f  d e s i r e d .

D.  I g n o r e  t h e  w h o l e  i s s u e  a n d  l e t  t h e  e x e c u t i v e  b r a n c h  
f u r t h e r  c e m e n t  i t s  p o w e r  i n  r e  t h e  l e g i s l a t i v e  b r a n c h .

V I I .  R e m o v a l  o p t i o n s .
A.  S e r v e  a t  t h e  p l e a s u r e  o f  t h e  g o v e r n o r .
B.  R e m o v a l  f o r  c e r t a i n  c a u s e s .
C .  R e m o v a l  w i t h  t h e  c o n s e n t  o f  t h e  l e g i s l a t u r e  ( A P U C ) .
D.  R e m o v a l  o n l y  b y  t h e  l e g i s l a t u r e  ( p r o b a b l y  

u n c o n s t i t u t i o n a l ) .
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M E M O R A N D U M February 11, 1991

SUBJECT: Regulatory Boards under art. Ill, § 26 of the Constitution 
(Work Order No. 17LS-0663)

TO: Representative Max F. Gruenberg, Jr.

FROM: J e ry  Luckhaupt 
Legislative Counsel

You have asked for an opinion on the meaning of "regulatory agency" to determine 
what boards may be covered by the appointment, confirmation, and removal 
requirements of art. Ill, § 26 of the Alaska Constitution. That section provides:

When a board or commission is at the head of a principal department 
or a regulatory or quasi-judicial agency, its members shall be appointed 
by the governor, subject to confirmation by a majority of the members 
of the legislature in joint session, and may be removed as provided by 
law. They shall be citizens of the United States. The board or 
commission may appoint a principal executive officer when authorized 
by law, but the appointment shall be subject to the approval of the 
governor.

To determine the meaning of the term "regulatory agency" we must first look to the 
views of the framers of our constitution to determine what they thought the term 
meant or what they intended the term to signify. Art. Ill, § 26, was proposed by the 
Committee on the Executive Branch as Committee Proposal 10 (later amended and 
resubmitted as Committee Proposal 10a), at the Constitutional Convention. Alaska 
Constitutional Convention Proceedings(ACCP), Part 6. In the commentary submitted 
by the executive branch committee with the proposal the committee explained their 
recommendations concerning government organization. These recommendations are 
embodied in secs. 22 - 27 of art. Ill, of the constitution. The committee said:

A clear distinction is made between the administrative departments, 
such as public works, health, education, and welfare, and the regulato­
ry, including quasi-judicial, bodies such as a rate-setting public utility 
commission.



Delegate V. Rivers, chairman of the executive branch committee, summarized the 
committee proposal and the meaning of a "regulatory board" in this manner:

The purpose of that is that in a regulatory board, regulating the power rates, 
telephone rates, etc., the power of removal might be the power to make the office 
ineffective so that removal would be prescribed by the legislature.

ACCP, at p. 1102 - 03.

Discussion of what a "regulatory board" is and does includes these statements by 
delegates: "To me a utilities board would be regulatory" (ACCP, at p. 2204, Delegate
V. Fischer); and Delegate McLaughlin, in response to a question of what is the 
difference between a "regulatory board" and a "quasi-judicial board" said:

Perhaps I can explain it in the terms best known to Alaskans. Very 
roughly, the Fish and Wildlife Service and the CAB, the Fish and 
Wildlife Service can set down regulations. Normally if there is an 
infraction of those regulations, they pick up the offender and deliver 
him to a judicial body, that is to the United States Commissioner, or 
to the United States District Court. They have no power of absolute 
confiscation on their own, no power to deprive of money or rights. In 
the case of the CAB, the Fish and Wildlife, in substance then, sets 
down regulations, but in the case of the CAB, they go further than 
that. In substance, they determine as between carrier and carrier, who 
is privileged and who can be deprived of it.

ACCP, at pp. 2204 - 05.

The delegates also acknowledged that a "regulatory board" could also be a "quasi­
judicial board." ACCP, at p. 2206.

From this discussion it appears that the framers believed that a "regulatory board" 
was a board that issued rules or regulations to govern the public (Fish and Wildlife 
Service), segments of the public (public utilities commission), or the use or 
management of resources (Fish and Wildlife Service). A "regulatory board" would 
seem to control or govern at large or in an area or field as the examples cited by the 
convention reveal. A board or commission that merely issues rules or regulations 
that govern or control its own internal conduct would not seem to be a "regulatory 
board" as that term is used in our constitution as the regulations or rules issued by 
such a such a board or commission do not govern or control at large or in an area 
or field.

Such a construction comports with the definitions of the term "regulate." Webster’s 
New World Dictionary defines regulate as "to control, direct, or govern according to

Representative Max F. Gruenberg, Jr.
February 11, 1991
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a rule. . . And Black’s Law Dictionary defines regulate as " to fix, establish, or 
control." While these definitions are broad enough to encompass internal operating 
rules, rules that govern a board’s own conduct, when applied to the examples and 
statements of the delegates to the constitutional convention, regulate apparently 
means the act of controlling, directing, or governing the public, segments of the 
public, or the resources of the state.

The constitutional convention proceedings are also helpful in determining whether 
a public corporation could be considered a "regulatory board." The convention 
specifically addressed the relationship between § 26 and the University of Alaska, a 
public corporation, and public corporations generally. Discussion of § 26 includes this 
statement by Delegate Sundborg:

This whole section applies only to three classes of agencies. It applies 
to principal departments of the state, to regulatory bodies and quasi­
judicial bodies. It is inconceivable to me that no matter what the 
legislature did it could ever put the University of Alaska under one of 
those three headings, and I am very much afraid here that if we read 
in here an exception saying that it shall not apply to the University of 
Alaska, that it would apply or that it could be construed to apply to 
any other state corporation because we had not excepted that from the 
language.

ACCP, at p. 2257.

Delegate Walsh stated that after checking with a couple of attorneys he believed that 
the University of Alaska was not subject to the requirements of § 26 because it was 
a public corporation. ACCP, at p. 2246. Delegate Riley stated the he believed that 
the University of Alaska was clearly beyond the reach of § 26. ACCP, at p. 2248. 
A similar comment was made by Delegate V. Rivers while entertaining questions 
about the Committee on the Executive Branch’s report. ACCP, at p. 2033-34.

From these examples it seems clear that a public corporation, established by the 
state, is not a § 26 board. It is also difficult to conceive how the state could delegate 
the responsibility of running a principal department or the exercise of the state’s 
police powers through a regulatory or quasi-judicial agency to a public corporation, 
whose board owes a duty to the corporation and not necessarily to the state. Finally, 
the Alaska Supreme Court in Walker v. Alaska State Mortgage Authority. 416 P.2d 
245 (Alaska 1966) held that ASMA, a public corporate authority of the state, was not 
at the head of a principal department of the state for purposes of triggering the 
confirmation requirement of § 26. The court did not discuss, but apparently assumed 
for purposes of that section that ASMA was not a "regulatory or quasi-judicial 
agency."

Representative Max F. Gruenberg, Jr.
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Therefore, I conclude that a ' regulatory agency" for purposes of art. Ill, § 26 of the 
constitution, is an agency governed by a board or commission that adopts rules that 
govern, direct, or control the public, segments of the public (including professions or 
enterprises), or the use of the resources of the state. The term does not include 
public corporations created by the state. Whether a particular board qualifies as a 
"regulatory agency" would probably be determined by the court on a case by case 
basis. In view of the narrow reading the court gave to the legislature’s power of 
confirmation in Bradner v. Hammond. 553 P.2d 1 (Alaska 1976) 1 would expect the 
court to find that the legislature has no right to confirm in doubtful cases.

Representative M a x  F. Gruenberg, Jr.

February 21, 1991
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M E M O R A N D U M February 11, 1991

SUBJECT: Discussion of Munson v. Territory of Alaska (W.0.17LS-0662)

FROM:

TO: Representative Dave Donley

Jerry Luckhaupt 
Legislative Counsel

You have requested a discussion of the case of Munson v. Territory of Alaska. 16 
Alaska 580 (1956) and of its significance, if any, to the dismissal by Governor Hickel 
of the chairman of the Alaska Public Utilities Commission. As the facts have been 
presented to me, Peter Sokolov’s term as a commissioner on the APUC expired on 
October 31, 1990. On November 8, 1990, Governor Cowper reappointed Mr. 
Sokolov to a new term ending October 31, 1996. Governor Hickel removed Mr. 
Sokolov from office in mid to late January, 1991, and appointed another to his seat.

The factual background of the Munson case was stated by the territorial district court 
as follows:

One Ira A. Rothvvell was appointed to the Alaska Fisheries Board 
March 29, 1950, for a period of five years. On March 24, 1955, and 
while the Twenty-second Territorial Legislature was in regular session, 
the Honorable B. Frank Heintzleman, Governor of the Territory of 
Alaska, submitted a letter for his reappointment to the legislature, as 
follows:

"In accordance with the provisions of chapter 68, Session Laws of 
Alaska 1949,1 submit herewith for confirmation by a majority of all the 
members of the Senate and House of Representatives in joint session 
assembled, the name of Mr. Ira Rothwell of Cordova, Alaska, for 
appointment to the Alaska Fisheries Board for the terra ending March 
31, 1960."

The legislature adjourned on March 25, 1955, sine die, without acting 
upon this request and no further action was taken in its extraordinary 
session, which followed the regular session. The governor took no



R e p re s e n ta t iv e  D a ve  D o n le y
F e b ru a ry  11 ,1991
Page 2

further action in regard to his appointment. Nevertheless, Mr. 
Rothwell continued to serve as a member of the board beyond the five 
years of the original appointment without taking another oath of office 
or receiving a new certificate.

By letter dated August 1, 1955, the Governor of Alaska appointed the 
plaintiff, Albert Munson, on an interim status, to take the place of Mr. 
Rothwell. On August 5, 1955, the plaintiff executed the oath of office 
and received a certificate of his appointment.

The Alaska Fisheries Board, in preparation for a meeting which was 
called for November 7, 1955, through its then director, Clarence L  
Anderson, sent notices of said meeting to all members of the Alaska 
Fisheries Board, including Ira A. Rothwell, but failed to send a notice 
to the plaintiff, Albert Munson.

Mr. Munson, nevertheless, flew to Juneau and attended all meetings of 
the board but was refused his seat by the other members of the board.

Munson, supra, at 582 - 83.

Munson then filed a declaratory judgment action asking that he be awarded his seat 
on the board and that Rothwell be removed from the seat that he claimed. The 
territorial court stated the issue in this manner:

There is but one issue to be determined in this case and that is, what 
' * effect did silence and inaction on the part of the legislature have on 

the attempted reappointment of Mr. Rothwell, that is, was such \  
inaction tantamount to confirmation, rejection, or was it without legal 
effect whatsoever.

Mnnson. supra, at 584.

In answering this question the territorial court determined that the attempted 
reappointment of Rothwell, having occurred while the legislature was in session, was 
merely a "nomination" akin to the federal system whereby the president "nominates" 
persons to the senate for confirmation. In the federal system the "nominee" does not 
take office pending appointment. In that situation:

there is no ’appointment’ within the meaning of vesting final title to the 
office until acted upon affirmatively by the legislative branch of 
government. Justice Marshall states that until the legislature acts, the 
president is free to choose whom he will.
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Munson, supra, at 585, discussing Marburv v. Madison. 1 Cranch 137, 5 U.S. 137, 2 
LEd. 60 (1803).

The territorial court also observed that state courts have frequently held that:

[i]f the legislature is in session at the time of the appointment, though 
a vacancy in the office may exist, the authorities frequently hold the 
appointee has no right to the office until confirmation.

Munson, supra, at 587.

The territorial court then found that a failure of a legislature to confirm is 
tantamount to and thereby constitutes a rejection "and places an affirmative duty on 
the governor to make a new appointment." Id. The territorial court also found that 
§ 4, ch 64, SLA 1955 (now embodied with only minor changes as AS 39.05.080(d)), 
which provided that appointees pending confirmation are vested with the duties, 
powers, and obligations of their offices, only applied to interim appointments by the 
governor, that is, to appointments made by the governor when the legislature was not 
in session. The court found that section had no application to the situation where the 
governor makes an appointment while the legislature is in session. In that situation, 
as stated earlier, the appointment is merely a "nomination" which vests no title to, or 
any of the duties, powers, or obligations of the office.

Therefore, the territorial court found that Rothwell’s attempted reappointment while 
the legislature was in session was merely a "nomination" which vested no title to 
membership on the Alaska Fisheries Board. When the legislature failed to confirm 
Rothwell’s nomination and adjourned on March 25, 1955, by operation of law 
Rothwell’s nomination was rejected. Rothwell continued to hold office under his 
original appointment until that term expired on March 31, 1955, and then became a 
holdover appointment, serving until his successor was appointed. Munson, supra, at 
584. In this case August 1,1955, when Munson was appointed by the governor.

The application of Munson to our present situation does not in any way support the 
action of Governor Hickel in removing Mr. Sokolov from his seat on the Public 
Utilities Commission. First, $4r. Sokolov was an interim appointee-of Governor.-/ 
Cowper. fylr. Sokolov’s term ended on October 31, 1990i He wa^reappointed by 
governor Cowper on November 8 ,1990y to  a  term ending October “31; 1996.* The 
legislature was n o r in session, therefore under Munson’s reasoning, ̂ MKsSokotorv's- 
appointment was an interim appointment vesting him with the title to, and the duties! 
powervand obligations of his office. At that time Mr. Sokolov became not a 
"nominee", without title and the duties, powers, and obligations of his office, but an 
appointee, vested with the title and the duties, powers and obligations of his office 
by virtue of AS 39.05.080(d), subject only to the legislature’s authority to confirm or



fail to confirm him or to the governor’s authority to remove him as provided by law. 
Art. Ill, § 26, Alaska Constitution; AS 42.05.035.

The territorial court in Munson reaches this same conclusion after discussing a case 
that interpreted a statute "strikingly similar" to that at issue in Munson. After quoting 
from Bell v. Sampson. 232 Ky. 376, 23 S.W.2d 575 (1930), the territorial court said:

It is apparently the position of the Kentucky court that inaction is 
tantamount to rejection and places an affirmative duty upon the 
governor to make a new appointment. This does not mean that the 
interim appointee can be arbitrarily removed from his position at the 
caprice of the governor.

Munson, supra, at 587 (emphasis added).

By this statement the Munson court clearly accepted the reasoning that in the case 
of an interim appointee, that once title to an office has vested and the appointee has 
entered upon the duties of it, his appointment may not be withdrawn or removed 
merely at the governor’s discretion, as in the case of a nominee, who has not received 
title to nor entered upon the duties of his office. The interim appointee may only be 
removed as provided by law or by failure of the legislature to confirm, not "at the 
caprice of the governor."

Bell v. Sampson, quoted from extensively by the territorial court in Munson, is also 
instructive on this point In Bell, the Kentucky Supreme Court was confronted with 
a situation involving interim appointments to state boards requiring confirmation by 
the state senate. These interim appointees were vested with the title and duties of 
their office pending confirmation. A new governor took office and apparently failed 
to transmit the names of these appointments to the senate. The senate at its next 
regular session failed to confirm these appointees. The new governor then appointed 
others to these positions. The court held that the failure of the senate to confirm, 
even without executive communication, was tantamount to rejection of the 
appointments. The court found that the senate:

did not have to wait for the Governor to submit these appointments of 
Governor Fields, but could on its own initiative, without any executive 
communication from the Governor, institute and conduct investigation 
of recess appointments made by him and confirm or reject them.

Bell, supra, at 581.

Also cited in Munson is another Kentucky case decided the same day as Bell and 
involving a factual situation that is similar to that presented by Mr. Sokolov’s 
appointment by Governor Cowper and removal by Governor Hickel, McChesnev v.
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Sampson. 232 Ky. 395, 23 S.W.2d 584 (1930). In McChesnev. Governor Flem 
Sampson appointed McChesney to the state text-book commission during the interim 
between sessions of the legislature. McChesney entered upon the duties of the office. 
Prior to the state senate coming into session the governor removed McChesney and 
appointed another to the office. The governor contended that:

an appointment to the office in question is not complete without the 
consent of the Senate, and until the title to the office is thus vested, the 
Governor is free to designate, revoke, and reappoint at will. . . . We 
are thus brought to the final contention forcibly pressed that the 
appointments by the chief executive are mere nominations to be 
confirmed by the Senate, vesting no title to the office until both the 
Governor and the Senate concur, and that the governor may substitute 
new nominations at will until the Senate has finally acted.

McChesnev. supra, at 585 - 86.

The court rejected these arguments saying:

[I]n cases where the nomination must be confirmed before the officer 
can take the office or exercise any of its functions, the power of 
removal is not involved and nominations may be changed at the will of 
the executive until title to the office is vested. But under our system 
the appointee of the Governor takes the office, enters upon the 
performance of its duties, and is charged with responsibility. He holds 
then subject alone to the action of the Senate. His status is not that 
of a nominee awaiting confirmation, but that of an officer invested with 
the powers, privileges, and responsibilities of the position until the 
Senate acts. A recall of his designation would operate as a removal 
from office. It is argued that appointment to the office consists of two 
separate acts, one by the Governor and one by the Senate, and until 
both have acted there is no appointment such as to bring the incum­
bent within the protection of the law. Even so, the powers do not act 
concurrently, but consecutively, and action once taken and completed 
by the executive is not subject to reconsideration or recall. It is the
genera] rule that an appointment to office is intrinsically executive___
In all jurisdictions where appointment to office is regarded as an 
executive function, as here, an appointment to office once made is 
incapable of revocation or cancellation by the appointing executive in 
the absence of a statutory or constitutional power. . . .  What then 
constitutes an appointment in so far as the chief executive has to do 
with h? Appointment to an office by one possessing the appointing 
power is the designation of another person to discharge the duties of 
the office.. . .  It is completed when the appointing authority has



performed the acts incumbent upon him to accomplish the pur­
pose The fact that the title to the office, and the tenure of the
officer, are yet subject to the action of the Senate, does not render 
incomplete the act of the chief executive in making the appointment.
The appointment alone confers upon the appointee for the time being 
the right to take and hold the office, and constitutes the last act 
respecting the matter to be performed by the executive power.

McChesnev. supra, at 587.

Under the reasoning of the territorial court in Munson and the cases cited by that 
court, Mr. Sokolov’s appointment by Governor Cowper was not a mere "nomination" 
but an appointment vesting Mr. Sokolov with the title and the duties, powers, and 
obligations of his office on the Alaska Public Utilities Commission.

This conclusion is further buttressed by the fact that art. Ill, § 26 of the Constitution 
does not mention that the governor shall nominate board and commission members 
and later appoint them, but rather states that the members of boards and commis­
sions "shall be appointed by the governor, subject to confirmation by a majority of the 
legislature." Nomination is no where mentioned. In fact, the original and revised 
drafts of art. Ill, § 26 of the Alaska Constitution, as prepared by the executive branch 
committee at the Alaska Constitutional Convention, recommended the following 
language be adopted:

Whenever a board or commission is at the head of a principal 
department or of a regulatory or quasi-judicial body, the members 
thereof shall be nominated and appointed by the governor, with the 
advice and consent of the senate .. . .

This "nomination" language and reasoning was specifically rejected by the framers of 
our Constitution in § 26 as it was finally enacted.

Any discussion of Munson deserves at least one final comment ■^{Tferrftofial court ' 
is-Munson held that the forerunner of AS 39.05.080(d), which vests an appointee 
with the ̂ duties, powers," and obligations of the office appointed to,-pending 

confirmation, only applies in the case of interim appointments - appointments when • 
^thc legislature is not in session - and that all appointments made while the legislature • 
vis in'session are mere nominations which vest no title to the office nor any of its • 
-duties,'powers, and obligations. ‘The Janguage of AS 39.05.080 does not limit itself/ 
•tto such an interpretation, nor is such an interpretation necessaiy under § 26 of out?
• Constitution as explained earlier.' Nor has the practice of the executive branch 
supported this interpretation. Executive branch appointees, subject to confirmation 
by the legislature, have routinely been appointed by previous governors and the. 

-present governor while the legislature has been in session. • These appointees have
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, taken office, begun exercising the duties, powers, and obligations of their respective 
offices and have received their salaries. These appointees have not acted nor been 
treated as mere "nominees", who are not entitled to their offices until confirmation, 
but are appointees serving in their respective offices, presumably pursuant to 
AS 39.05.080(d). I, therefore, conclude that the Munson court’s interpretation of this 
provision and its application only to interim appointments was erroneous.

If you have further questions, please contact me at your convenience.
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M E M O R A N D U M  February 6, 1991

SUBJECT: Governor’s Appointment to APUC (Work Order No. 17-
LS0366)

TO: Senator Pat Pourchot

FROM: Tamara Brandt C o o k ^ ^ ,
Director

Gerald P. Luckhaupt 
Legislative Counsel

You have asked the following questions: (1) May the governor switch the members 
of the Alaska Public Utilities Commission among the various seats, for example from 
a public seat to engineering seat; (2) If seats may be switched, does the term go 
with the member or stay with the seat; (3) Who or what determines when the term 
of an appointee begins and when the appointee goes on the payroll, and may the 
governor, prior to confirmation, instruct an appointee to take office? We hereby 
respond as follows.

The facts as we understand them are that Mr. Sokolov was reappointed to the 
engineering seat on the APUC for a six year term upon the expiration of his first 
term by Governor Cowper. Mr. Sokolov took office and exercised the duties of his 
office until his recent dismissal by Governor Hickel. Mr. Foster was appointed, and 
confirmed by the legislature, to a consumer seat for a six year term approximately 
four years ago. Governor Hickel has now moved Mr. Foster from his consumer seat 
to the engineering seat which was opened up by Mr. Sokolov’s dismissal. Mr. Foster 
continues to serve the term he was originally appointed to (for the consumer seat) 
while Mr. Schoer, who was appointed to the consumer seat by Governor Hickel, is 
serving the six year term vacated by Mr. Sokolov.

Technically, the switching of a board member from one seat to another on a board 
would appear to constitute the removal and reappointment of the member, especially 
if the seats arc earmarked for individuals with particular qualifications, such as the 
case where a member is moved from a public scat to an engineering seat. 
Accordingly, if the legislature has the authority to designate seats for individuals with



certain qualifications (the Attorney General has apparently accepted that such 
qualifications may be legal, see e.g., April 23, 1981, opinion from R. Pegues to Helen 
Beirne; August 13, 1979, opinion from R. Pegues to Governor Hammond; May 24, 
1988, opinion from G. B. Schaible to Governor Cowper), the appointment of an 
individual to that seat, including the switching of seats, requires the removal of a 
member from one seat in accordance with law and the confirmation of that member 
in a new seat by the legislature. In the current situation, the legislature confirmed 
Mr. Foster’s appointment to a consumer seat four years ago. His qualifications to 
hold the engineering seat have never been reviewed or passed upon by the 
legislature., To allow the switching of seats without confirmation by the legislature 
when appointees are required to have different qualifications for different seats 
would, arguably, prevent the legislature from exercising its constitutional duty to 
review the appointments of the governor to ensure that qualified people are being 
placed in control of important state government functions. Therefore, assuming the 
legislature has the authority to prescribe qualifications for appointments to particular 
seats of the APUC, we conclude that the switching of seats by the governor requires 
confirmation by the legislature.

However, if the legislature is found to lack the authority to interfere with the 
governor’s appointment power by prescribing qualifications for particular seats on the 
APUC, a court could conclude that the governor has the power to switch seats. If 
the legislature lacks the authority to prescribe qualifications and if the member who 
is moved continues to serve for the duration of the term he was originally appointed 
to, and confirmed for, and does not commence a new or different term, no removal 
or reappointment has occurred. In that situation a court might conclude that the 
member’s service to the state has not been interrupted • no break in service has 
occurred - so as to require a new appointment by the governor and confirmation by 
the legislature.

Regardless of whether a seat requires particular qualifications, if the board member 
commences a new term, that is, if he assumes the term that belongs to the new seat 
he is taking or the governor appoints him to some wholly new term (regardless of 
whether his old term has expired), the effect is that of a new appointment or a 
reappointment, requiring confirmation by the legislature. If the member whose seat 
is switched retains his original term, that is, if the duration of the period he serves in 
office is not altered, we do not believe that confirmation would necessarily be 
required. Note, however, that if the period is shortened by the switch, the member 
may have a cause of action against the state based upon his or her property interest 
in the original term. Likewise, if the period is increased a confirmation requirement 
may be triggered. We have been unable to discover any authority that clearly 
addresses the question of whether the term is appurtenant to the seat or to the 
person occupying the seat. Though, it seems reasonable to assume that a term 
should be found to be appurtenant to the particular seat and not the individual who 
happens to be occupying it at any particular point in time.

Senator Pat Pourchot
February 6, 1991
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Regarding your questions as to when a term begins and when an appointee goes on 
the payroll and begins work, AS 39.05.080(4) provides:

(4) Pending confirmation or rejection of appointment by the legisla­
ture, persons appointed shall exercise the functions, and have the 
powers and be charged with the duties prescribed by law for the 
appointive positions or membership.

This language seems to provide that an appointment is effective when the person is 
appointed by the governor (subject of course to the legislature’s authority to reject 
or fail to confirm the appointee). The Attorney General has so held in an opinion 
issued February 17,1982 by Kenneth Vassar, attached. The Supreme Court has, also, 
held in a similar situation that an appointment is effective when made by the 
governor. Division of Elections v. Johnstone. 669 P.2d 537 (Alaska 1983). When the 
person goes on the payroll conceivably could be a different time than when the 
person is appointed. There are no statutes that set a date that an appointee is to 
begin receiving a paycheck, though, there are statutes that set out when the governor 
and lieutenant governor are to begin receiving their salaries. AS 39.20.020 and 
39.20.040. These statutes provide that the governor and lieutenant governor begin 
receiving their salaries when they take the oath of office. At that time they have 
officially commenced upon the duties of their office. Using these provisions for 
guidance, we conclude that executive branch appointees should begin receiving their 
salaries when they take the oath of office and commence upon the duties of their 
office.

If you have further questions, please contact us at your convenience.

GPL:lmb:mi:gc
91-022.1mb



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Pox Y, Juneau, Alaska 99811
(907) 465-3867 or 465-2450
PAX (907) 465-2029

Deliveries to: 240 Main Street
Court Plaza, Room 500

Mail Stop 3101

M E M O R A N D U M February 4, 1991

SUBJECT: Alaska Public Corporations (Work Order No. 17 LS-0640)

TO:

FROM:

Representative Dave Donley

Jerry Luckhaupt 
Legislative Counsel

You have requested a compilation of the public corporations and corporate 
authorities of the state of Alaska. In my review of the statutes I have found the 
following corporations and authorities:

(1) Alaska Amateur Sports Authority (AS 05.40.010);
(2) Alaska Energy Authority (AS 44.83.020);
(3) Alaska Gas Pipeline Finance Aut; -ity (AS 44.82.010);
(4) Alaska Housing Finance Corporation (AS 18.56.020);
(5) Alaska Industrial Development and Export Authority 

(AS 44.88.020);
(6) Alaska Medical Facility Authority (AS 18.26.010);
(7) Alaska Municipal Bond Bank Authority (AS 44.85.020);
(8) Alaska Permanent Fund Corporation (AS 37.13.040);
(9) Alaska Railroad Corporation (AS 42.40.010);

(10) Alaska Resources Corporation (AS 37.12.010);
(11) Alaska Science and Technology Foundation (AS 37.17.010);
(12) Alaska Seafood Marketing Institute (AS 16.51.010);
(13) Alaska State Housing Authority (AS 18.55.020);
(14) Alaska Tourism Marketing Council (AS 44.33.700);
(15) Medical Indemnity Corporation of Alaska (AS 21.88.020).

In addition, the Commercial Fishing and Agriculture Bank (AS 44.81.010), appears 
to have some of the attributes of a public corporation in that the exercise of its 
powers "is considered to be for a public purpose." AS 44.81.010(a). Further, bills 
that have been filed so far this year would create the following additional public 
corporations:
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(a ) H E  10 - A laska Marine Highway Authority;
(b ) H B  46 - A laska Spaceport Authority;
(c ) H B  59 - A laska Mental Health Trust C orporation ;
(d ) H B  71 - A laska State Health Resources Authority;
(e ) SB 18 - A laska State Pension Corporation ;
( f )  SB 73 - Health Insurance Authority.

G ubernatoria l appointees to the boards o f public corporations are apparently not
subject to confirmation by the legislature as the public corporations are not "at the
head o f a principal department o r a regulatory o r quasi-judicial agency" as provided 
in art. I l l ,  § 26 o f the A laska Constitution. See also, B radner v. Hammond. 553 P.2d 
1 (A laska 1976)(on ly section 26 boards subject to confirm ation); W a lke r v. Alaska 
State Mortgage Authority. 416 P.2d 245 (A laska 1966 )(A SM A  not a section 26 
board).
G PL :m i
91-017.mai
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M E M O R A N  D  U M February 4, 1991

SUBJECT :

TO :
FRO M :

Rem ova l o f  Members o f  Boards o f  Fisheries and Game (W o rk  
O rder No. 17LS-0644)
Representative Dave D on ley
Jerry Luckhaupt 
Legislative Counsel

Enclosed is a draft o f  a bill to provide that members o f  the Board  o f  Fisheries and 
the Board o f Game may only be removed fo r  cause as provided in AS 16.05.280. T o  
that end, the bill in Section 2. amends AS 16.05.280 by inserting the word "only" a fter 
"The governor may" in the first line, thereby making the opening clause o f  the section 
read "The governor may on ly remove a board member fo r. . and, in Section 4. 
repeals AS 39 .0 5 .060 (a )(5 ) and (1 0 ), which make certain provisions, including that the 
members o f  these boards serve at the pleasure c f  the governor, applicable to the 
boards.
The bill also supplies, in Section 1. a term fo r the members to serve. As explained 
in the Analysis fo r the 1991 Rev iso r’s B ill, sec. 8, the previous term  provision was 
repealed in 1975, apparently by oversight. This section o f  the bill provides the term 
which has been lacking and is implemented by Section 3 o f  the B ill, which provides 
that current members o f  the boards will complete their terms and new members will 
be appointed fo r terms as provided in the bill. As alluded to previously, the 
replacement o f  a term in AS 16.05 is also the subject o f  sec. 8, o f  the 1991 Rev isor’s 
B ill.
Section 5 o f  the B ill provides fo r  an immediate effective date.
GPL:m i:gc
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W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

HOUSE B IL L  NO.
IN THE LEGISLATURE OF THE STATE O F  ALASKA 

SEVENTEENTH LEGISLATURE - F IRST  SESSION 
BY THE HOUSE JUDICIARY COMMITTEE

Introduced:

R eferred :

A B IL L  
FOR AN ACT E N T IT LE D

1 "A n Act relating to the appointment, removal, and term s o f  the members o f the Board
2 o f  Fisheries and the Board o f Game; and providing fo r  an effective date."

3 BE  IT  ENACTED BY  THE LEG ISLA TU RE  O F  T H E  STA TE  OF ALASKA :
4 * Section 1. AS 16.05.221 is amended by adding a new subsection to read: —
5 (c) The members o f the Board o f Fisheries and the Board o f  Game shall serve staggered
6 three-year terms. They may be reappointed.
7 * Sec. 2. AS 16.05.280 is amended to read:
8 Sec. 16.05.280. REM OVAL OF BOARD M EM BERS . The governor may only remove
9 a board member fo r inefficiency, neglect o f duty, or misconduct in office by delivering to the

10 member a written copy o f  the charges and giving the member an opportunity to be heard in
11 person o r through counsel at a public hearing before the governor o r a designee upon at least 10
12 days’ notice by registered mail. The member may confront and cross-examine adverse witnesses.
13 Upon removal, the governor or a designee shall file in the proper state office the findings and
14 a complete statement o f all charges made against the member.

-1-
New Tex t  U n d e r l i n e d  [DELETED TEXT 3RACXETED)



-~sve l

1 * Sec. 3. A PPL ICAB IL ITY . A person who is a member o f  the Board o f  Fisheries o r the Board o f
2 Game on the effective date o f this Act shall serve the term to which the person was appointed, subject
3 to AS 16.05.280, as amended by sec. 2 o f  this Act. A person who is appointed to the Board o f  Fisheries
4 o r the Board o f  Game after the effective date o f this Act shall be appointed fo r the term provided by
5 AS 16.05.221(c).
6 * Sec. 4. AS 39.05.060(a )(5 ) and 39 .05 .060(a )(10 ) are repealed.
7 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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(907) 465-3867 or 465-2450 Court Plaza, Room 500
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M E M O R A N D U M  February 1, 1991

SUBJECT : G ove rn o r’s Power to Remove Members o f  Boards and Commis­
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TO : Representative Dave Donley, Chair
House Judiciary Committee
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Legislative Counsel
Tam ara Brandt C ooki amara Brandt C ook r j  
D irec to r X  y

You  have asked about the power o f  the legislature to confirm  members o f  various 
boards and about the authority o f the governor to remove members.
A rticle I I I ,  § 26, o f the A laska Constitution provides:

W hen a board o r  commission is at the head o f a principal department 
o r a regulatory o r quasi-judicial agency, its members shall be appointed 
by the governor, subject to confirmation by a majority o f  the members 
o f the legislature in jo in t session, and may be removed as provided by 
law. . . .

This section clearly provides that the members o f  art. I l l ,  § 26 boards and commis­
sions are subject to confirmation and may only be removed as the legislature has 
provided by law. The A laska Supreme Court in B radner v. Hammond. 553 P .2d 1, 
3 (1 976 ) recognized this and said:

Rem ova l o f  Section 26 board o r commission members is as provided 
by law and, there fore , not necessarily at the governor’s pleasure.

T o  determ ine how the legislature has provided fo r  the rem ova l o f  the members o f 
a board o r commission that "is at the head o f  a principal department o r a regu latory 
o r quasi-judicial agency" one must lo ok  to the specific authorizing legislation fo r the 
board o r commission to  determ ine if the legislature has provided a specific p rocedure



fo r removal. One must also look  to the statutes pertaining to boards and commis­
sions generally in AS 39 and AS 08. AS 39.05.060 provides that the members o f  the 
various boards or commissions listed therein serve at the p leasure o f  the governor. 
AS 08.01.020 provides that the members o f those boards and commissions listed at 
AS 08.01.010 serve at the pleasure o f the governor.
The removal o f the members o f  boards o r commissions that do not meet the 
attributes o f  art. I l l ,  § 26 boards o r commissions is not as simple a question. In 
considering this situation one must lo o k  to the appointment and removal authority 
o f  the governor and the type o f government established by our constitution.

The government o f the state o f A laska is divided into three branches, the executive, 
the legislative, and the judicial. The authority granted to one branch may not be 
exercised by another. In A laska, "[tjhe executive power o f  the State is vested in the 
Governor." Alaska Constitution, art. I l l ,  § 1. In B radner v. H am m ond , supra, the 
court found the executive authority o f the governor necessarily clothes him "with the 
power to appoint subordinate executive officers to aid him in carrying out the laws 
o f  A laska" and that "the appointment o f  executive officers is an executive function." 
In support o f  this proposition the court cited Ahearn v. Bailey. 104 A riz. 250, 451 
P.2d 30 (1969 ). In that case the A rizona Supreme Court found:

The Governor is charged with the duty o f taking care that the laws are 
faithfu lly executed. He must, therefore, have the power to select 
subordinates and to remove them if they are unfaithful. Accordingly, 
we conclude that the power to remove is an executive function. . . .

And in Myers v. United States. 272 U .S . 52, 117-118, 47 S.Ct. 21, 71 L .Ed .2d 160 
(1926 ) the United States Supreme C ou rt said regarding the powers o f the President:

As he is charged specifically to take care that [the laws] be faithfu lly 
executed, the reasonable implication even in the absence o f  express 
words, was that as part o f  his executive power he should select those 
who were to act fo r him under his direction in the execution o f the 
laws. The further implication must be, in the absence o f  any express 
lim itation respecting removals, that as his selection o f administrative 
officers is essential to the execution o f the laws by him, so must be his 
power o f  removing those fo r  whom he cannot continue to be responsi­
ble. [Citation omitted.] It was urged that the natural meaning o f  the 
term 'executive power' granted the President included the appoint­
ment and removal o f  executive subordinates. I f  such appointments and 
removals were not an exercise o f  the executive power, what were they?
They certainly were not the exercise o f  legislative o r jud icia l power in 
government as usually understood.
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And generally it has been held in o ther states that:
[T ]he power to remove is incident to the power to appoint and that the 
authority to appoint an o ffice r carries with it the authority to remove 
such officer in the absence o f  any constitutional o r statutory restriction. 
(Gowev v. Siggelkow. 382 P.2d 764, 773 (Idaho 1963); 63 Am .Jur.2d,
Public Officers and Employees § 221.)

C learly from  this discussion the power to remove a member o f  a board o r commis­
sion is as much a part o f the executive power o f  the governor as is the power to 
appoint as determined by the A laska Supreme Court in B radner v. H am m ond .
In determining that the confirmation power o f the legislature provided in art. I l l ,  §§ 
25 (principal department heads) and 26, is merely a lim ited delegation o f  the 
executive appointment power to the legislature, the court said:

As to this issue, we think the provisions o f Sections 25 and 26 o f  
Article I I I  are clear and unambiguous. Thus, we conclude that 
Sections 25 and 26 mark the full reach o f the delegated, o r shared, 
appointive function to A laska ’s legislative branch o f government. 
I B radner v. Hammond, supra, at 7.)

Similarly, the legislature’s authority to determine how an art. I l l ,  § 26 board o r 
commission member may be removed appears to be a lim ited delegation o f the 
executive appointment power and is limited to those boards o r commissions that are 
"at the head o f a principal department o r a regulatory o r quasi-judicial agency." 
Under this reasoning, other board o r commission members serve at the pleasure o f 
the governor and may be removed at any time despite lim itations the legislature may 
attempt to impose by statute.
There is contrary authority that rejects the notion that an appointee serves at the 
pleasure o f  the governor when the legislature has set a specified term o f  o ffice or has 
otherwise limited the authority o f  the executive to remove the appointee by statute.

But the power o f  removal is not incident to the power o f  appointment 
where the extent o f  the term  is fixed by the statute. In the absence o f 
any provision fo r summary removal, appointments to continue fo r  life 
o r during good behavior, which in contemplation o f  law is fo r a fixed 
term - o r fo r a fixed term  o f  years cannot be term inated except fo r 
cause. It is the fixity o f  the term that destroys the power o f rem oval 
at pleasure. fGowev v. Sipgelkow. supra, at 774 .)
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Bradner. The reasoning o f the B radner court appears to require a determ ination 
that non-section 26 boards and commissions are not subject to removal provisions 
enacted by the legislature and that the members o f those boards and commissions 
serve at the pleasure o f  the governor. This conclusion seems to be supported by the 
reasoning in W alker v. Alaska State Mortgage Association. 416 P.2d 245 (A laska 
1966) in which the court treated removal as an executive power and noted that where 
members o f  a board serve at the pleasure o f the governor they may be removed at 
any time.
In response to your specific inquiries concerning the Boards o f  Education, Fisheries, 
and Game, it appears that all are art. I l l ,  § 26 boards and so their members are 
subject to confirmation and may only be removed as provided by law. AS 14.07.115 
provides that members o f the Board  o f Education serve at the pleasure o f the 
governor.
The inquiries concerning the Board o f  Fisheries and the Board  o f Game are not as 
easily answered. AS 16.05.280 provides that "[t]he governor may remove a board 
member fo r inefficiency, neglect o f duty, o r misconduct in office" and provides fo r 
notice and a hearing. This section applies to both the Board  o f Fisheries and the 
Board  o f Game and appears to limit the governor to removals fo r cause only. 
However, AS 39.05.060 provides that each member o f the Boards o f Fisheries and 
Game "holds office at the pleasure o f  the governor notwithstanding the m em ber’s 
term ." AS 39.05.060(d ).
Two interpretations are available from  the existence o f  these two seemingly 
conflicting statutes. One is that they are not ia conflict but are merely alternative 
methods fo r the removal o f board members. The s "ond is that they are in conflict 
and the la ter (in time) enactment controls. We w ill briefly discuss the two interpreta­
tions.
That the provisions are not in conflict comports with the general rules governing 
statutory construction. Generally, repeals o f statutes by implication o r reach o f 
another statute are disfavored and the statutes will be read in pari materia to avoid 
any such conflict. Peter v. State. 531 P.2d 1263 (A laska 1975). Here, the statutes do 
not necessarily pertain to the same subject matter. AS 16.05.280 pertains to removals 
o f  board members fo r cause and AS 39.05.060 deals with removals o f board members 
without cause. AS 16.05.280 also provides that board members "may" be removed 
fo r cause. It does not provide that board members may "on ly" be removed fo r cause, 
thereby not providing an exclusive removal procedure. The statutes may be read 
together to avoid any conflict, though the net result is to a llow  fo r the removal o f  
board members at any time and fo r any reason. Such a result is not absurd, since a 
removal fo r cause may occasion public ridicule and injury to reputation necessitating 
the notice and hearing provisions o f  AS 16.05.280, while no such effects would 
norm ally attend a without cause removal.
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The second alternative, that the two provisions are in conflict and that the provision 
enacted later in time controls, leads to the result that AS 39.05.060 impliedly repealed 
AS 16.05.280. Terry , supra. AS 16.05.280 was enacted in 1959 and has not been 
amended since that time. AS 39.05.060 was also enacted in 1959 and included the 
B oard  o f  Fisheries and Game (when only one combined board existed). In 1975 the 
Board  o f  Fisheries and Game was split into two separate boards, the Board o f 
Fisheries and the Board o f  Game, by chapter 206, S LA  1975. That act also amended 
AS 39.05.060 to include both the Board o f Fisheries and the Board o f Game. Since 
the legislature is intended to have knowledge o f a ll its previous enactments, its 
enactment o f  AS 39.05.060 to include the Boards o f  Fisheries and Game acted as an 
implied repeal o f AS 16.05.280 under this interpretation and, therefore, the members 
o f  the Boards o f Fisheries and Game serve at the pleasure o f the governor.
O f  these two interpretations the fo rm er appears to be the most reasonable. 
There fo re , we conclude that the members o f the Boards o f  Fisheries and Game serve 
at the pleasure o f the governor in addition to being subject to removal fo r cause a fte r 
notice and hearing as provided by AS 16.05.280.
In response to your question regarding removal o f members o f the Board  o f Trustees 
o f  the A laska Permanent Fund Corporation AS 37 .13 .070 (a ) provides:

(a ) The governor may remove a member o f  the board from 
office. A  removal by the governor must be in writing and must state 
the reason fo r the removal. A  member who is removed by the 
governor may not participate in board business and may not be 
counted fo r purposes o f  establishing a quorum  after the member 
receives written notice o f  removal from  the governor.

The Board  o f  Trustees is not a regulatory o r quasi-judicial body, no r is it at the head 
o f  a principal department. (See W a lke r v. A laska State Mortgage Association, supra, 
wherein the court specifically considered and rejected the argument that a board o f  
a public corporation with a legal existence independent o f  the state is a board c f  a 
principal department fo r purposes o f triggering the confirmation requirement.) Since 
the Board  o f  Trustees is not a section 26 board, members are not subject to 
confirmation and the legislature may not by law substantially curtail the power o f  the 
governor to remove members. It is possible that even the requirement o f  a statement 
o f  reasons fo r  removal would not be enforced by a court.
G PL :T B C :p l
91-059.p lm
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The H o n o r a b l e  Dave D o n le y ,  C h a i rm a n  
H ouse  J u d i c i a r y  C o m m i t t e e  
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Re: S e co n d  f o l l o w - u p  on
c o m m i t t e e  t e s t i m o n y  
r e g a r d i n g  g o v e r n o r ' s  
pow er  o f  a p p o i n t m e n t

D ea r  Mr. C h a i r m a n :

T h i s  l e t t e r  s e r v e s  a s  my s e c o n d  r e s p o n s e  t o  f o l l o w  up on 
i n f o r m a t i o n  a s k e d  o f  t h i s  o f f i c e  d u r i n g  my t e s t i m o n y  b e f o r e  t h e  
H ouse  J u d i c i a r y  C o m m i t t e e  on F e b r u a r y  5 ,  1991.

S e t  o u t  b e lo w  i s  o u r  r e s p o n s e  t o  q u e s t i o n s  n o t  p r e v i o u s l y  
a n s w e r e d  i n  my memo o f  F e b r u a r y  7,  1991:

1) You a s k e d  w h a t  o u r  l e g a l  a u t h o r i t y  i s  f o r  t h e  
a s s e r t i o n  t h a t  t h e  g o v e r n o r  h a s  t h e  d i s c r e t i o n  t o  w i t h d r a w  an d  
s u b s t i t u t e  t h e  name o f  a n o t h e r  p e r s o n  t o  t h e  l e g i s l a t u r e  t o  c o n f i r m  
t h e  a p p o i n t m e n t  t o  f i l l  a v a c a n t  o f f i c e .

I t  i s  g e n e r a l l y  h e l d  t h a t  u n c o m p l e t e d  a p p o i n t m e n t s  a r e  
s u b j e c t  t o  w i t h d r a w a l .  P e t i t i o n  o f  Com'n on G o v e r n o r s h i p  o f  C a l .  
v .  C u r b . 603 P . 2d 1 3 5 7 ,  1365 ( C a l .  1 9 7 9 ) ;  I n  r e  A d v i s o r y  O p i n i o n  t o  
t h e  G o v e r n o r . 247 S o . 2d 428 ( F l a .  1971) ( t a b  # 1 ) .  The a p p o i n t m e n t  
i s  n o t  c o m p l e t e  u n t i l  t h e  l e g i s l a t u r e  c o n f i r m s  a n d  t h e  g o v e r n o r  
i s s u e s  a c e r t i f i c a t e  o f  p e r m a n e n t  a o p o i n t m e n t .  B u rk e  v .  S c h m id t .  
191 N.W.2d 2 8 1 ,  284 ( S .D .  1971) ( t a b  # 2 ) .  You w i l l  n o t e  f ro m  o u r  
1979 o p i n i o n  t h a t  we c o n s t r u e  t h e  a p p o i n t m e n t  p r o c e s s  f o r  r e c e s s  
a p p o i n t m e n t s  t o  c o n s i s t  o f  a  n o m i n a t i o n  by  t h e  g o v e r n o r ,  
t r a n s m i t t a l  t o  t h e  l e g i s l a t u r e ,  c o n s i d e r a t i o n  by t h e  l e g i s l a t u r e  i n  
j o i n t  s e s s i o n  w h ic h  may o r  may n o t  r e s u l t  i n  c o n f i r m a t i o n  o f  t h e  
n o m in ee  a n d ,  f i n a l l y ,  t h e  i s s u a n c e  o f  a c o m m is s io n  by  t h e  g o v e r n o r .  
A t t a c h e d  f o r  y o u r  i n f o r m a t i o n  a r e  c o p i e s  o f  t h e  M i n u t e s  o f  t h e  
C o n s t i t u t i o n a l  C o n v e n t i o n  w h ic h  c o n t a i n  t h e  d i s c u s s i o n  o f  t h e  
i n t e r i m  a p p o i n t m e n t  p r o c e s s  I  r e f e r r e d  t o  i n  my t e s t i m o n y  ( t a b  #3) .

)3.C5LH
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2) You a s k e d  f o r  l e g a l  a u t h o r i t y  f o r  o u r  a s s e r t i o n  t h a t  
t h e  l e g i s l a t u r e  i s  p o w e r l e s s  t o  c o n f i r m  an  a p p o i n t e e  u n t i l  t h a t  
a p p o i n t e e ' s  name i s  t r a n s m i t t e d  t o  i t .

The a n s w e r  t o  t h i s  q u e s t i o n  i s  a r r i v e d  a t  by  a p p l y i n g  t h e  
p l a i n  m e a n in g  o f  AS 3 9 . 0 5 . 0 8 0 .  T h a t  s e c t i o n  d i r e c t l y  i m p l e m e n t s  
a r t i c l e  I I I ,  s e c t i o n  27 o f  t h e  A l a s k a  C o n s t i t u t i o n  ( r e c e s s  
a p p o i n t m e n t s ) . F o r  r e c e s s  a p p o i n t m e n t s ,  s e c t i o n  080 r e q u i r e s  a 
t r a n s m i t t a l  " w i t h i n  30 d a y s  a f t e r  c o n v e n i n g  i n  r e g u l a r  s e s s i o n . "  
S e c t i o n  080 r e q u i r e s  t h e  g o v e r n o r  t o  " p r e s e n t "  a p p o i n t m e n t s .  I t  i s  
n o t  r e a s o n a b l e  t o  i n t e r p r e t  t h i s  p r o v i s i o n  s o  t h a t  an  a p p o i n t m e n t  
c a n  be  "d eem ed"  t o  be  p r e s e n t e d .  C o n s i d e r  t h e  f a c t  t h a t  f o r m e r  
G o v e r n o r  C o w p e r ' s  t e r m  e x p i r e d  b e f o r e  t h e  1 7 t h  l e g i s l a t u r e  
c o n v e n e d .  I t  was i m p o s s i b l e  f o r  him t o  p r e s e n t  an  a p p o i n t m e n t  f o r  
c o n f i r m a t i o n  t o  t h e  a p p r o p r i a t e  l e g i s l a t u r e  d u r i n g  a r e g u l a r  
s e s s i o n .

3) You a s k e d  f o r  a  h i s t o r i c a l  summary o f  a p p o i n t m e n t s  o f  
p e r s o n s  p o s s e s s i n g  t h e  p r o f e s s i o n a l  s k i l l s  s e t  o u t  i n  AS 4 2 . 0 5 . 0 4 0 .

We h a v e  d i s c u s s e d  t h i s  r e q u e s t  w i t h  t h e  g o v e r n o r ' s  
s p e c i a l  a s s i s t a n t  r e s p o n s i b l e  f o r  a p p o i n t m e n t s  t o  b o a r d s  and  
c o m m i s s i o n s .  The b u l k  o f  r e c o r d s  t h a t  m u s t  be  a n a l y z e d  t o  a n s w e r  
t h i s  q u e s t i o n  a r e  l o c a t e d  i n  t h e  s t a t e  a r c h i v e s .  N e i t h e r  t h e  
g o v e r n o r  n o r  t h i s  o f f i c e  h a v e  t h e  p e r s o n n e l  a v a i l a b l e  t o  c o n d u c t  
t h e  e x t e n s i v e  r e c o r d  s e a r c h  n e c e s s a r y  t o  a d e q u a t e l y  a n s w e r  t h i s  
r e q u e s t .  How ever ,  p e r s o n n e l  i n  t h e  g o v e r n o r ' s  o f f i c e  a r e  w i l l i n g  
t o  a d v i s e  y o u r  r e s e a r c h  s t a f f  a s  t o  m e t h o d s  f o r  g a t h e r i n g  t h e  
n e c e s s a r y  r e c o r d s .

4) You a s k e d  f o r  r e s u l t s  o f  o u r  r e s e a r c h  on t h e  q u e s t i o n  
o f  w h a t  c o n s t i t u t e s  a  ' r e g u l a t o r y "  b o a r d .

A t t a c h e d  you  w i l l  f i n d  c o p i e s  o f  p a g e s  f ro m  t h e  M i n u t e s  
o f  t h e  C o n s t i t u t i o n a l  C o n v e n t i o n  t h a t  e x p l a i n  t h e  m e a n in g  o f  t h e  
t e r m  " r e g u l a t o r y  b o a r d "  i n t e n d e d  by t h e  f r a m e r s  o f  t h e  s t a t e  
c o n s t i t u t i o n  ( t a b  # 4 ) .

5) You a s k e d  f o r  c o p i e s  o f  c a s e s  t h a t  r e a c h e d  an  
o p p o s i t e  h o l d i n g  t o  t h a t  o f  McChesnev v .  S a m p s o n . 23 S .W .2 d  584 (Ky 
1 9 3 0 ) .

A good  c o l l e c t i o n  o f  t h e  c a s e s  b o t h  s u p p o r t i n g  McChesnev 
an d  r e a c h i n g  an  o p p o s i t e  h o l d i n g  a r e  s e t  o u t  i n  t h e  a n n o t a t i o n  
a p p e a r i n g  a t  89 ALR a t  13 2 .  R a t h e r  t h a n  c o p y i n g  a l l  t h e  c a s e s ,  I  
h a v e  a t t a c h e d  a c o p y  o f  t h e  a n n o t a t i o n  ( t a b  #5) . A d d i t i o n a l l y ,  
a t t a c h e d  i s  B urke  v .  S c h m i d t . 191 N.W .2d 281 (S .D ,  1971) ( t a b  # 2 ) .
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We b e l i e v e  t h a t  t h e  f o r e g o i n g  t o g e t h e r  w i t h  t h e  
c o r r e s p o n d i n g  a t t a c h m e n t s  c o n s t i t u t e s  a f u l l  r e s p o n s e  t o  t h e  
c o m m i t t e e ' s  q u e s t i o n s .  Do n o t  h e s i t a t e  t o  c a l l  i t  we c a n  a s s i s t  
you f u r t h e r .

S i n c e r e l y  y o u r s ,

CHARLES E. COLE 
ATTORNEY GENERAL

A s s i s t a n t  A t t o r n e y  G e n e r a l

J L B : j r  

A t t a c h m e n t s
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H o n o r a b l e  Dave D o n l e y ,  C h a i rm an  
House J u d i c i a r y  C o m m i t t e e  
House o f  R e p r e s e n t a t i v e  
A l a s k a  S t a t e  L e g i s l a t u r e

DATE;

FILE NO.

TEL NO.:

SUBJECT:

S t a t e  o f  A l a s k a
Departm ent of Law

F e b r u a r y  7 ,  1991

4 6 5 -3 6 0 0

F o l l o w  up  on c o m m i t t e e  
t e s t i m o n y

C
^ames  L. B a ld w in  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
G o v e r n m e n ta l  A f f a i r s  S e c t i o n

Thank  you  f o r  t h e  o p p o r t u n i t y  t o  t e s t i f y  d u r i n g  a  h e a r i n g  
o f  t h e  House J u d i c i a r y  Com m it tee  h e l d  on F e b r u a r y  4 ,  1991,
r e g a r d i n g  t h e  v a r i o u s  i s s u e s  c o n c e r n i n g  t h e  g o v e r n o r ' s  a p p o i n t m e n t  
p o w e r .  D u r in g  q u e s t i o n i n g  by t h e  c o m m i t t e e ,  I  was a s k e d  t o  p r o v i d e  
a d d i t i o n a l  i n f o r m a t i o n  t o  a s s i s t  i n  f u r t h e r  d e l i b e r a t i o n s .  
A t t a c h e d  you  w i l l  f i n d :

1) a  c o p y  o f  o u r  J a n u a r y  25 ,  1979 o p i n i o n  c o n c e r n i n g  
t h e  n e c e s s i t y  t o  c o n f i r m  h o l d o v e r  p r i n c i p a l  d e p a r t m e n t  h e a d s ;

2) a  c o p y  o f  t h e  s e t t l e m e n t  a g r e e m e n t  i n  t h e  m a t t e r  o f  
M ic h a e l  W h i t e h e a d ;  an d

v.
3) a  c o p y  o f  a b r i e f  I  f i l e d  i n  D i s t r i c t  16 R e p u b l i c a n s  

Cow per . No. 4 F A -8 7 -2 0 0 9  C i v i l .  I n  t h i s  b r i e f ,  I  d i s c u s s e d  t h e
v a l i d i t y  o f  a s t a t u t e  a u t h o r i z i n g  c o n f i r m a t i o n  o f  a n  a p p o i n t m e n t  t o  
an  o f f i c e  f o r  w h i c h  c o n f i r m a t i o n  i s  n o t  e x p r e s s l y  a u t h o r i z e d  by  t h e  
S t a t e  C o n s t i t u t i o n .  I  b e l i e v e  t h i s  b r i e f  i s  r e l e v a n t  b e c a u s e  t h e  
c o n s t i t u t i o n  a u t h o r i z e s  t h e  e s t a b l i s h m e n t  o f  an  a p p o i n t m e n t  
p r o c e d u r e  by  s t a t u t e  f o r  f i l l i n g  a m i d - t e r m  l e g i s l a t i v e  v a c a n c y .  
T h i s  c a s e  was s e t t l e d  b e f o r e  a d e c i s i o n  c o u l d  b e  r e n d e r e d  by t h e  
S u p e r i o r  C o u r t .  H ow ever ,  t h e  a u t h o r i t i e s  c i t e d  r e m a i n  r e l e v a n t  t o  
t h e  i s s u e  we w e r e  d e b a t i n g .

I  h o p e  t h a t  t h e  d o c u m e n ts  p r o v i d e d  w i l l  h e l p  you  t o  
u n d e r s t a n d  o u r  l e g a l  a r g u m e n t s  d i s c u s s e d  d u r i n g  t h e  h e a r i n g .  We 
w i l l  p r o v i d e  t h e  r e m a i n d e r  o f  t h e  i n f o r m a t i o n  y o u  r e q u e s t e d  i n  t h e  
t i m e  s p e c i f i e d .

J L B : j r

A t t a c h m e n t s

cc: R o n  L o r e n s e n ,  AAG, L e g i s l a t i o n
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J a n u a r y  25, 1979

T h e  H o n o r a b l e  J a y  S. H a m m o n d  
G o v e r n o r  
P o u c h  A
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: C o n f i r m a t i o n  of  h e a d s  o f  p r i n c i p a l  d e p a r t m e n t s

D e a r  G o v e r n o r  H a m m o n d :

Y o u  h a v e  a s k e d  w h e t h e r  e i t h e r  c u s t o m  o r  l a w  r e q u i r e

y o u  to s u b m i t  the n a m e s  o f  t h e  h e a d s  o f  p r i n c i p a l  d e p a r t m e n t s

to the l e g i s l a t u r e  f o r  c o n f i r m a t i o n  w h e n  t h e y  c a r r y  o v e r  i n

o f f i c e  f o l l o w i n g  a g u b e r n a t o r i a l  e l e c t i o n .

T h e  s h o r t  a n s w e r  is t h a t  n e i t h e r  c u s t o m  n o r  l a w

i m p o s e  a n y  s u c h  r e q u i r e m e n t .

T h e  l a w  on  the s u b j e c t  h a s  b e e n  s t a t e d  s u c c i n c t l y

as fol l o w s :

W h e n  the t e r m  o f  o f f i c e  is n o t  f i x e d  b y  
law, the o f f i c e r  h o l d s  o f f i c e  a t  the 
w i l l  of the a p p o i n t i n g  po w e r ,  a n d  s t r i c t l y  
s p e a k i n g  h a s  n o  t e r m  of  o f f i c e .

67 c .J ,S'. O f f i c e r s  § 66(b ) .  U n d e r  the A l a s k a  C o n s t i t u t i o n ,

the G o v e r n o r  is the " a p p o i n t i n g  p o w e r . "  B r a d n e r  v. H a m m o n d ,

553 P . 2d 1 (Alaska 1 9 7 6 ) .  A r t i c l e ,  s e c t i o n  25, of the

A l a s k a  C o n s t i t u t i o n  p r o v i d e s  as  f ollows:

T h e  h e a d  of  e a c h  p r i n c i p a l  d e p a r t m e n t  
. . . s h a l l  b e  a p p o i n t e d  by the g o v e r n o r ,  
s u b j e c t  to c o n f i r m a t i o n  by  . . . the 
l e g i s l a t u r e  . . . a n d  s h all s e r v e  at the 
p l e a s u r e  o f  t h e  g o v e r n o r .  . . .
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A c c o r d i n g l y ,  u n d e r  the g e n e r a l  rule, the h e a d s  of  

t he p r i n c i p a l  d e p a r t m e n t s ,  o n c e  a p p o i n t e d  and c o n f i r m e d ,  

s e r v e  i n d e f i n i t e l y  u n t i l  t h e y  3 e a v e  o f f i c e .  U n l i k e  the 

G o v e r n o r ,  w h o s e  t e r m  is f i x e d  b y  the c o n s t i t u t i o n ,  t h e i r  

t e r m s  a r e  i n d e f i n i t e .  T h e  o c c u r r e n c e  of a g u b e r n a t o r i a l  

e l e c t i o n  has no effect, in i t s e l f ,  on t h e i r  terms. T h e y  

c o n t i n u e  to s e r v e  e v e n  u p o n  the e l e c t i o n  of a n e w  g o v e r n o r  

u n t i l  t h e y  are d i s c h a r g e d  b y  the g o v e r n o r  o r  resign. T h e r e  

is n o  v a c a n t  o f f i c e  to w h i c h  the i n c u m b e n t  m a y  b e  " a p p o i n t e d "  

o r  " r e a p p o i n t e d , "  a n d  t h e r e f o r e  n o  a p p o i n t m e n t  o r  r e a p p o i n t m e n t  

for the l e g i s l a t u r e  to c o n f i r m .

T h e  c u s t o m  n a t i o n a l l y  a n d  in A l a s k a  is c o n s i s t e n t  

w i t h  t h i s  i n t e r p r e t a t i o n .  N o  r e e l e c t e d  P r e s i d e n t  of the 

U n i t e d  S t a t e s  h a s  b e e n  k n o w n  to h a v e  s u b m i t t e d  f o r  c o n f i r m a t i o n  

the n a m e s  of p e r s o n s  h o l d i n g  o v e r  as c a b i n e t  o f f i c e r s .  O n e  

c a n  s e a r c h  the d i a r i e s  of H a r o l d  Ickes, the S e c r e t a r y  of the 

I n t e r i o r  f r o m  1933 t h r o u g h  1946, in v a i n  for a n y  r e c o r d  oi 

his r e c o n f i r m a t i o n  in 1937, 1941, or  1945. T h e r e  w a s  none. 

S i n c e  t h e  f i r s t  e l e c t i o n  of F r a n k l i n  D. R o o s e v e l t  in 1932, 

t h e r e  h a v e  b e e n  s e v e n  i n s t a n c e s  o f  p r e s i d e n t i a l  r e e l e c t i o n s  

i n v o l v i n g  c a b i n e t  o f f i c e r s  w h o  h e l d  o v e r  a n d  t h r e e  i n s t a n c e s  

of v i c e - p r e s i d e n t i a l  s u c c e s s i o n  i n v o l v i n g  c a b i n e t  o f f i c e r s  

w h o  h e l d  o v e r .  So far a s  is k n o w n ,  t h e  n a m e  o f  no n e  was 

s u b m i t t e d  f o r  c o n f i r m a t i o n .
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In A l a s k a ,  p r i o r  t o  1 9 7 8  t h e r o  has b e e n  o n l y  o n e  

i n s t a n c e  of a g u b e r n a t o r i a l  r e e l e c t i o n ,  G o v e r n o r  E g a n ' s  

r e e l e c t i o n  in 1962. In 1963, G o v e r n o r  E g a n  s u b m i t t e d  the
V

*

n a m e s  o f  the h e a d s  o f  s i x  p r i n c i p a l  d e p a r t m e n t s  to the 

l e g i s l a t u r e  f o r  c o n f i r m a t i o n .  A l l  b u t  o n e  h a d  s u c c e e d e d  to 

o f f i c e  s i n c e  the a d j o u r n m e n t  of t h e  1962 l e g i s l a t u r e .  T h e  

o ne e x c e p t i o n  w a s  an a p p o i n t m e n t  to  h e a d  a n e w  d e p a r t m e n t  

e s t a b l i s h e d  b y  l a w  b y  the 1962 l e g i s l a t u r e .  T h e  G o v e r n o r  

d i d  n o t  s u b m i t  the n a m e s  of  t h e  h e a d s  of s e v e n  d e p a r t m e n t s  

w h o  h a d  c a r r i e d  o v e r  in o f f i c e ,  e . g . , F l o y d  G u e r t i n ,  w h o  h a d  

s e r v e d  as C o m m i s s i o n e r  of A d m i n i s t r a t i o n  s i n c e  S t a t e h o o d ,  

and P h i l  H o l d s w o r t h ,  w h o  h a d  s e r v e d  as C o m m i s s i o n e r  o f  

R e s o u r c e s  for the s a m e  p e r i o d .  1963 Supp. to H. a n d  S.

J o ur. A p r i l  9, 1963.

W h e n  L i e u t e n a n t  G o v e r n o r  M i l l e r  s u c c e e d e d  t o  the 

o f f i c e  of G o v e r n o r ,  h e  d i d  n o t  s u b m i t  the n a m e s  o f  t h e  h e a d s  

of a l l  the p r i n c i p a l  d e p a r t m e n t s  for c o n f i r m a t i o n  b u t  r a t h e r  

o n l y  t h o s e  w h o  h a d  b e e n  a p p o i n t e d  to o f f i c e  s i n c e  t h e i r  

p r e d e c e s s o r s  h a d  b e e n  c o n f i r m e d ,  i . e . , a n e w  A t t o r n e y  G e n e r a l ,  

n e w  C o m m i s s i o n e r s  of A d m i n s i t r a t i o n ,  H i g h w a y s ,  a n d  n e w  

P u b l i c  Wo r k s .  1969 S. J o u r .  4 9 1  (Mar. 27, 1969). H e n c e ,  

the c u s t o m  in A l a s k a  is the s a m e  as a t  the n a t i o n a l  level.

A c c o r d i n g l y ,  n e i t h e r  b y  l a w  n o r  b y  c u s t o m  n e e d  y o u  

s u b m i t  for l e g i s l a t i v e  c o n f i r m a t i o n  t h e  n a m e s  of the h e a d s
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o f  p r i n c i p a l  d e p a r t m e n t s  w h o s e  a p p o i n t m e n t s  h a v e  a l r e a d y  

b e e n  c o n f i r m e d  a n d  w h o  h a v e  c a r r i e d  o v e r  in office. T h e r e  

a r e  n o  v a c a n c i e s  in t h o s e  o f f i c e s  t o  w h i c h  a n  a p p o i n t m e n t  or 

r e a p p o i n t m e n t  c a n  be m a d e ,  and no  a p p o i n t m e n t  or  r e a p p o i n t m e n t  

w h i c h  t h e  l e g i s l a t u r e  can a f f irm.

S i n c e r e l y ,

A t t o r n e y  G e n e r a l



RE L E A S E  A N D  S E T T L E M E N T  A G R E E M E N T

M i c h a e l  M. W h i t e h e a d  was a p p o i n t e d  t o  a p o s i t i o n  on  the 
A l a s k a  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  b y  G o v e r n o r  H a m m o n d  
on O c t o b e r  16, 1982, for a t e r m  e x p i r i n g  J u l y  1, 1985. In a 
le t t e r  to Mr. W h i t e h e a d  d a t e d  F e b r u a r y  28, 1983, G o v e r n o r  
S h e f f i e l d  a d v i s e d  Mr. W h i t e h e a d  that h e  h a d  d e c i d e d  to a p p o i n t  
a n o t h e r  p e r s o n  to fill the t e r m  to w h i c h  Mr. W h i t e h e a d  h a d  
p r e v i o u s l y  b e e n  a p p o i n t e d  b y  G o v e r n o r  H a m m o n d .  In that le t t e r  
G o v e r n o r  S h e f f i e l d  t h a n k e d  Mr. W h i t e h e a d  for h i s  s e r v i c e  to the 
p u b l i c  interest, and s t a t e d  th a t  h e  h a d  b e e n  e n o r m o u s l y  h e l p f u l  
t o  the s t a t e  d u r i n g  h i s  t e n u r e  as C o m m i s s i o n e r .  O n  or a b o u t  
M a r c h  1, 1983 the G o v e r n o r ' s  o f f i c e  c a u s e d  t o  b e  c i r c u l a t e d  to 
all m e m b e r s  of h i s  office, the L i e u t e n a n t  G o v e r n o r  and all 
m e m b e r s  of h i s  c a b i n e t  a m e m o r a n d u m  s t a t i n g  that the G o v e r n o r  h a d  
c h o s e n  to a p p o i n t  a n o t h e r  p e r s o n  to Mr. W h i t e h e a d ' s  p o s i t i o n  on 
th e  C o m m i s s i o n .

Mr. W h i t e h e a d  d i s p u t e d  the G o v e r n o r ' s  p o w e r  to r e m o v e
h i m  from office. S p e c i f i c a l l y ,  Mr. W h i t e h e a d  c o n t e n d e d  th a t  the
G o v e r n o r  was r e q u i r e d  b y  A S  3 9 . 0 5 . 0 8 0  t o  s u b m i t  h i s  na m e  to  t h e  , 
L e g i s l a t u r e  w i t h i n  30 d a y s  of its c o n v e n i n g .  H e  further 
c o n t e n d e d  that, b y  v i r t u e  of AS 1 6 . 4 3 . 0 3 0 ( a ) ,  h e  c o u l d  b e  r e m o v e d  
f r o m  o f f i c e  o n l y  for " c a u s e . "  The G o v e r n o r  h a s  a c k n o w l e d g e d  that 
n o  "cause" exists for Mr. W h i t e h e a d ' s  r e m o v a l ;  indeed, as a l r e a d y  
stated, Mr. W h i t e h e a d ' s  p e r f o r m a n c e  of h i s  d u t i e s  as C o m m i s s i o n e r  
h a s  b e e n  o u t s t a n d i n g .  T h e  f u n d a m e n t a l  b a s i s  for Mr. W h i t e h e a d ' s  
c l a i m  is that, h a d  the G o v e r n o r  r e m o v e d  h i m  fr o m  o f f i c e  as
pla n n e d ,  h e  w o u l d  h a v e  s u f f e r e d  s e r i o u s  e m o t i o n a l  and m e n t a l
i n j u r y  and d e s p i t e  the G o v e r n o r ' s  c o m m e n d a t i o n  of h i s  p e r f o r m a n c e  
in office, h e  w o u l d  n e v e r t h e l e s s  h a v e  s u f f e r e d  r e p u t a t i o n a l  h a r m .

The G o v e r n o r ,  on t h e  other h a n d ,  m a i n t a i n s  that, d e s p i t e  
Mr. W h i t e h e a d’s o u t s t a n d i n g  job per f o r m a n c e ,  he  h a s  the p o wer 
under law to w i t h d r a w  Mr. W h i t e h e a d ' s  i n t e r i m  r e c e s s  a p p o i n t m e n t  
to the C o m m i s s i o n  b y  f a i l i n g  to t r a n s m i t  Mr. W h i t e h e a d ' s  n a m e  to 
the L e g i s l a t u r e  for c o n f i r m a t i o n .  In fact, on or a b out M a r c h  23, 
1983 the G o v e r n o r  a p p o i n t e d  Mr. R i c h a r d  L i s t o w s k i  to Mr. 
W h i t e h e a d’s p o s i t i o n  and s e n t  Mr. L i s t o w s k i ' s  n a m e  t o  t h e  
L e g i s l a t u r e  for c o n f i r m a t i o n ,  and on J u n e  8, 1983 the L e g i s l a t u r e  
in joint s e s s i o n  c o n f i r m e d  Mr. L i s t o w s k i ' s  a p p o i n t m e n t .

But for this s e t t l e m e n t  agr e e m e n t ,  the G o v e r n o r  w o u l d  
h a v e  t a k e n  steps to r e m o v e  Mr. W h i t e h e a d  from the C o m m i s s i o n ,  
f o r c i n g  a j u dicial d e t e r m i n a t i o n  of the d i s p u t e .  In order t o  
a v o i d  the e x p e n s e  and u n c e r t a i n t y  of l i t i g a t i o n  a n d  in 
c o n s i d e r a t i o n  of the p r o m i s e s  c o n t a i n e d  herein, the G o v e r n o r  and 
Mr. W h i t e h e a d  a g r e e  to s e t t l e  this d i s p u t e  on the f o l l o w i n g  terms;
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1. T h e  S t a t e  of  A l a s k a  w i l l  p a y  to Mr. W h i t e h e a d  the 
s u m  of S e v e n t y  P i v e  T h o u s a n d  a n d  0 0 / 1 0 0  D o l l a r s  ( $ 7 5,000.00), 
r e c e i p t  o f  w h ich  is h e r e b y  a c k n o w l e d g e d .

2. Mr. W h i t e h e a d ' s  e m p l o y m e n t  on the A l a s k a  C o m m e r c i a l  
F i s h e r i e s  E n t r y  C o m m i s s i o n  e n d s  as of the c l o s e  of b u s i n e s s  on 
T h u r s d a y ,  J u n e  16, 1983, and h e  w i l l  r e c e i v e  all s a l a r y  and 
b e n e f i t s  that wi l l  n o r m a l l y  a c c r u e  as a r e s u l t  of h i s  e m p l o y m e n t .

3. Mr. W h i t e h e a d  h e r e b y  w a i v e s  a n y  c l a i m  h e  h a s  t o  a 
p o s i t i o n  o n  t h e  A l a s k a  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n .

4. Mr. W h i t e h e a d  and the S t a t e  of A l a s k a  h e r e b y  
r e l e a s e  a n d  forever d i s c h a r g e  e a c h  o t h e r  of a n d  f r o m  a n y  a n d  all 
c l a ims, i n c l u d i n g  c l a i m s  a r i s i n g  f r o m  the a l l e g e d l y  tortiouB 
c o n d u c t  d e s c r i b e d  in th i s  a g r e e m e n t ,  w h e t h e r  k n o w n  or unknown, 
f o r e s e e n  or u n f o r e s e e n ,  w h i c h  t h e y  h a v e  n o w  or w h i c h  m a y  
h e r e a f t e r  a c c r u e  on a c c o u n t  of the e v e n t s  set f o r t h  in this 
a g r e e m e n t .

K*,D A T E D  at J u n e a u ,  A l a s k a  this d a y  of June, 1983.

'  M ic h a e l W h i t e h e a d

A T T O R N E Y  G E N E R A L  
S T A T E  O F  A L A S K A

A s s i s t a n t  A t t o r n e y  G e n e r a l
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FOURTH J U D I C I A L  D I S T R I C T  AT FAIRBANKS

FAIRBANKS REPUBLICAN PARTY 
D IS T R IC T S  1 9 ,  2 0 ,  a n d  2 1 ,

P l a i n t i f f s ,

a n d

MITCH ABOOD, e t  a l .  ,

P l a i n t i f f s  i n  I n t e r v e n t i o n ,  

v s .

STEVE COWPER, G o v e r n o r  o f  t h e  
S t a t e  o f  A l a s k a ,

D e f e n d a n t .

IN T H E  S U P E R I O R  C O U R T  FOR T H E  STATE O F  A L A S K A

STEVE COWPER, G o v e r n o r  o f  t h e  
S t a t e  o f  A l a s k a ,

P l a i n t i f f ,

v s ,

JAN F A I K S ,  e t  a l .  ,

D e f e n d a n t s .

No.  4 F A - 8 7 - 2 0 0 9  C IV

No.  1 J U - 8 7 - 1 8 4 9  CIV 
CONSOLIDATED

MEMORANDUM I N  SUPPORT OF 
GOVERNOR'S MOTION FOR JUDGMENT ON THE PLEADINGS

I .  INTRODUCTION

T he  g o v e r n o r  f i l e d  an  a c t i o n  t o  d e t e r m i n e  t h e  v a l i d i t y  

o f  a p u r p o r t e d  r e j e c t i o n  o f  a n  a p p o i n t m e n t  h e  made t o  f i l l  a 

l e g i s l a t i v e  v a c a n c y  f o r  t h e  s e a t  w h i c h  r e p r e s e n t s  s e n a t e  d i s ­

t r i c t  K - A .  A s i m i l a r  a c t i o n  was  b r o u g h t  i n  F a i r b a n k s  b y  p e r s o n s  

s e e k i n g  t o  h a v e  t h e  g o v e r n o r  m ake  a s u b s e q u e n t  a p p o i n t m e n t .  The

Mm, for J g m t  on the P l e a d i n g s 1 -
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c o u r t  r e q u e s t e d  b r i e f i n g  a n d  a r g u m e n t  on  t h e  i s s u e  o f  w h e t h e r  

t h e  s e n a t e  m u s t  be  i n  s e s s i o n  w h e n  t h e  a p p o i n t m e n t  i s  c o n f i r m e d  

o r  r e j e c t e d .  The  g o v e r n o r  h a s  s t y l e d  t h i s  memorandum as  b e i n g  

i n  s u p p o r t  o f  a m o t i o n  f o r  j u d g m e n t  o n  t h e  p l e a d i n g s .

The  v a c a n c y  was  c r e a t e d  b y  t h e  d e a t h  o f  S e n a t o r  Don 

B e n n e t t  on  A u g u s t  3 0 ,  1 9 8 7 .  S e n a t o r  B e n n e t t  was a m em ber  o f  t h e  

R e p u b l i c a n  P a r t y .  H i s  m o s t  r e c e n t  t e r m  b e g a n  i n  J a n u a r y  1 9 8 A . 

P l a i n t i f f s  a r e  l o c a l  d i s t r i c t s  o f  t h e  R e p u b l i c a n  P a r t y  s i t u a t e d  

i n  s e n a t e  d i s t r i c t  K - A  ( i n  t h i s  m e m o ra n d u m  we w i l l  r e f e r  t o  

p l a i n t i f f s  a s  " t h e  d i s t r i c t s " ) .  T h e  d i s t r i c t s  p r o p o s e d  t o  t h e  

g o v e r n o r  t h a t  h e  a p p o i n t  D i c k  R a n d o l p h  t o  f i l l  t h e  v a c a n c y .  The 

g o v e r n o r ,  a f t e r  a p e r i o d  o f  d e l i b e r a t i o n ,  a p p o i n t e d  B e v e r l y  

. B e n n e t t  on  S e p t e m b e r  2 3 ,  1 98 7  t o  f i l l  t h e  v a c a n c y  c r e a t e d  b y  t h e  

d e a t h  o f  h e r  h u s b a n d .  E x h .  1.

P l a i n t i f f s  i n  i n t e r v e n t i o n  a r e  m em be rs  o f  t h e  s t a t e  

s e n a t e  a n d  m em be rs  o f  t h e  s t a t e  R e p u b l i c a n  P a r t y  ( i n  t h i s  memo­

r a n d u m ,  p l a i n t i f f s  i n  i n t e r v e n t i o n  w i l l  b e  r e f e r r e d  t o  a s  " t h e  

R e p u b l i c a n  s e n a t o r s " ) . T h e  r e p u b l i c a n  s e n a t o r s  a r e  d u l y  e l e c t e d  

m e m b e rs  o f  t h e  s t a t e  s e n a t e .  A v a c a n c y  i n  t h e  s e a t  r e p r e s e n t i n g  

s e n a t e  d i s t r i c t  K - A  m u s t  be  f i l l e d  b y  a p p o i n t m e n t  b y  t h e  g o v e r ­

n o r  b e c a u s e  S e n a t o r  B e n n e t t  h a d  l e s s  t h a n  tw o  y e a r s  a n d  f i v e  

m o n t h s  r e m a i n i n g  i n  h i s  t e r m  o f  o f f i c e .  AS 1 5 . 4 0 . 3 7 0 ,  1 5 . 4 0 . -  

3 8 0 .  U n d e r  t h e  s t a t e  e l e c t i o n  c o d e  (AS 1 5 ) ,  t h e  a p p o i n t m e n t  i s  

s u b j e c t  t o  c o n f i r m a t i o n  b y  " a  m a j o r i t y  o f  t h e  m em bers  o f  t h e  

l e g i s l a t u r e  who  a r e  m e m b e rs  o f  t h e  same p o l i t i c a l  p a r t y  w h i c h  

n o m i n a t e d  t h e  p r e d e c e s s o r  i n  o f f i c e  a n d  o f  t h e  same h o u s e  as  was

Mm. for Jgmt on the P l e a d i n g s - 2 -
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Che p r e d e c e s s o r  i n  o f f i c e . "  AS 1 5 . 4 0 . 3 3 0 ( a ) .

On O c t o b e r  7 ,  1 9 8 7 ,  d u r i n g  t h e  i n t e r i m  b e t w e e n  l e g i s ­

l a t i v e  s e s s i o n s  a n d  w h i l e  t h e  s t a t e  s e n a t e  w as  a d j o u r n e d ,  t h e  

g o v e r n o r  r e c e i v e d  a l e t t e r  on  o f f i c i a l  s e n a t e  l e t t e r h e a d  w h i c h  

p u r p o r t e d  t o  be  a " r e p o r t . "  The  r e p o r t  a d v i s e d  t h e  g o v e r n o r  

t h a t  11 r e p u b l i c a n  s e n a t o r s  m e t  a n d  p u r p o r t e d l y  v o t e d  t o  r e j e c t  

t h e  g o v e r n o r ' s  a p p o i n t e e .  E x h .  2 .  T h e  r e p o r t  a l s o  d i s c l o s e s  

t h a t  o n e  o f  t h e  s e n a t o r s  p a r t i c i p a t e d  " v i a  t e l e c o n f e r e n c e . "  The  

g o v e r n o r  i m m e d i a t e l y  f i l e d  an a c t i o n  s e e k i n g  a d e c l a r a t o r y  j u d g ­

m e n t  as t o  w h e t h e r  t h e  p u r p o r t e d  r e j e c t i o n  w a s  e f f e c t i v e .  The  

g o v e r n o r  a l s o  q u e s t i o n e d  t h e  v a l i d i t y  o f  t h e  d e l e g a t i o n  o f  c o n ­

f i r m a t i o n  p o w e r  t o  a g r o u p  o f  l e g i s l a t o r s .  G o v e r n o r ' s  C o m p l . . 

d a t e d  O c t .  7 ,  1 9 8 7 ,  C o u n t  2.

As a p r e l i m i n a r y  m a t t e r ,  t h e  c o u r t  s h o u l d  b e  a w a r e  o f  

t h e  c o n n e c t i o n  b e t w e e n  t h e  d i s t r i c t s  a n d  t h e  r e p u b l i c a n  s e n a ­

t o r s .  The  d i s t r i c t s  p u b l i c l y  o f f e r e d  o n l y  o n e  name f o r  a p p o i n t ­

m e n t  t o  f i l l  t h e  v a c a n c y .  I n  t u r n ,  t h e  r e p u b l i c a n  s e n a t o r s  d e ­

c l a r e d  t h a t  t h e y  w o u l d  c o n f i r m  o n l y  p e r s o n s  r e c o m m e n d e d  b y  t h e  

d i s t r i c t s .  A c q u i e s c e n c e  i n  t h e s e  d em and s  w o u l d  p l a c e  t h e  t r u e  

a p p o i n t m e n t  p o w e r  i n  t h e  h a n d s  o f  t h e  d i s t r i c t s .  T he  g o v e r n o r  

r e q u e s t e d  t h e  a t t o r n e y  g e n e r a l  t o  a d v i s e  h i m  c o n c e r n i n g  t h e  

p r o p e r  r o l e  o f  t h e  d i s t r i c t s  i n  t h e  p r o c e s s  f o r  s e l e c t i n g  an 

a p p o i n t e e .  An i n f o r m a l  a t t o r n e y  g e n e r a l  o p i n i o n  was  i s s u e d  on 

S e p t e m b e r  2 1 ,  1 9 8 7 .  1987  I n f .  Op.  A t t ' y  G en .  ( S e p t .  2 1 ;  6 6 3 - 8 8 -

0 1 0 7 ) ,  E x h .  3 .  T h e  a t t o r n e y  g e n e r a l  a d v i s e d  t h a t  t h e  d i s t r i c t s  

h a d  n o  l e g a l  c l a i m  t o  a f o r m a l  r o l e  i n  t h e  a p p o i n t m e n t  p r o c e s s .

Mm. for Jg m t  on the P l e a d i n g s - 3 -
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I I .  THE PROPER ROLE OF THE DISTRICT COMMITTEES

The A l a s k a  C o n s t i t u t i o n  d i r e c t s  t h e  l e g i s l a t u r e  t o  

e n a c t  a  p r o c e d u r e  t o  f i l l  m i d - t e r m  v a c a n c i e s  i n  t h e  l e g i s l a t u r e .  

A l a s k a  C o n s t ,  a r t .  I I ,  § 4.  T h i s  s e c t i o n  was im p lem e n te d  i n  

1960 by t h e  e n a c t m e n t  o f  AS 1.5. AO. 320 - -  1 5 . 4 0 . 4 7 0 .  The e l e c ­

t i o n  code does  n o t  c o n t a i n  a r e q u i r e m e n t  t h a t  t h e  g o v e r n o r  

s e l e c t  t h e  s u c c e s s o r  f rom a l i s t  o f  n o m in e e s  p r o v i d e d  by t h e  

l o c a l  c o m m i t t e e  o f  t h e  p o l i t i c a l  p a r t y  o f  t h e  p r e d e c e s s o r  i n  

o f f i c e .  I t  i s  n o t  u n u s u a l  f o r  t h e  g o v e r n o r  t o  c o n s u l t  w i t h  

l o c a l  d i s t r i c t  c o m m i t t e e s  b e f o r e  m ak ing  an  a p p o i n t m e n t  t o  f i l l  a 

v a c a n c y .  I t  make good s e n s e  t o  do s o .  However ,  when t h e  g o v e r ­

n o r  and t h e  nom inee  a r e  n o t  o f  t h e  same p o l i t i c a l  p a r t y ,  d i s ­

a g r e e m e n t s  o c c a s i o n a l l y  e r u p t  o v e r  who s h o u l d  be a p p o i n t e d .  

G o v e rn o r s  h a v e ,  o u t  o f  c o u r t e s y ,  s o l i c i t e d  a d v i c e  from l o c a l  

p o l i t i c a l  o r g a n i z a t i o n s  d u r i n g  t h e  a p p o i n t m e n t  p r o c e s s .  B u t ,  

when p u sh  comes t o  s h o v e ,  i t  i s  t h e  g o v e r n o r  who i s  v e s t e d  w i t h  

t h e  a p p o i n t m e n t  pow er  by s t a t e  law  and  t h e  c o n s t i t u t i o n .  He may 

s e e k  c o u n s e l  from whomever  he  w i s h e s .

A r e v i e w  o f  h i s t o r i c a l  p r e c e d e n t  i n v o l v i n g  t h e  r e j e c ­

t i o n  o f  a p p o i n t m e n t s  t o  f i l l  l e g i s l a t i v e  v a c a n c i e s  c o n f i r m s  t h e  

g o v e r n o r ' s  power  t o  a c t  w i t h o u t  c o n s u l t a t i o n .  The p r e c e d e n t  was 

e s t a b l i s h e d  soon a f t e r  s t a t e h o o d  d u r i n g  t h e  f i r s t  t e r m  o f  t h e  

Egan a d m i n i s t r a t i o n .  G o v e rn o r  B i l l  Egan and  s e n a t o r s  w ere  e n ­

gag ed  in  a s t r u g g l e  o v e r  an a p p o i n t m e n t  t o  f i l l  a  v a c a n c y  l e f t  

by t h e  d e a t h  o f  S e n a t o r  E l t o n  E n g s t ro m ,  S r .  D u r in g  t h e  c o u r s e

Mm. for Jgmt on the P lead ings  - 4 -
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o f  t h a t  c o n t r o v e r s y ,  G o v e r n o r  E g a n  a p p o i n t e d  a n d  t h e  s e n a t e  mem­

b e r s  o f  t h e  R e p u b l i c a n  P a r t y  s u c c e s s i v e l y  r e j e c t e d  f o u r  p e r s o n s  

b e f o r e  a s u c c e s s o r  w a s  c o n f i r m e d .  T he  s e n a t o r s  d e m a n d e d  t h a t  

G o v e r n o r  E g a n  a p p o i n t  f r o m  a  l i s t  o f  c a n d i d a t e s  p r o v i d e d  b y  t h e  

l o c a l  r e p u b l i c a n  c o m m i t t e e .  G o v e r n o r  Ega n  r e s p o n d e d  t o  t h e  d e ­

mand a s  f o l l o w s :

P l e a s e  p e r m i t  me t o  p o i n t  o u t  t h a t  t h e r e  i s  n o  
r e f e r e n c e  t o  p o l i t i c a l  c o m m i t t e e s  o f  e i t h e r  m a j o r  
p o l i t i c a l  p a r t y  i n  t h e  l a w  w h i c h  c o v e r s  f i l l i n g
o f  v a c a n c i e s  i n  t h e  S t a t e  L e g i s l a t u r e .  I f  t h e
l e g i s l a t u r e  h a d  i n t e n d e d  t h a t  p o l i t i c a l  c o m m i t ­
t e e s  w o u l d  b e  r e s p o n s i b l e  f o r  s u c h  a p p o i n t m e n t s ,  
t h e  L e g i s l a t u r e  w o u l d  h a v e  so  p r o v i d e d .

1963  S e n a t e  J .  7 3 .  S i n c e  1 9 6 3 ,  t h e  l e g i s l a t u r e  h a s  b e e n  i n ­

f o r m e d  o f  G o v e r n o r  E g a n ' s  i n t e r p r e t a t i o n  a n d  c h o s e  n o t  t o  amend

t h e  e l e c t i o n  c o d e  t o  c r e a t e  a r o l e  f o r  a d i s t r i c t  c o m m i t t e e  o f  a |
i

m a j o r  p o l i t i c a l  p a r t y .

H I .  THE CONFIRMATION POWER CANNOT BE DELEGATED AWAY

T he  i s s u e  i d e n t i f i e d  b y  t h e  c o u r t  f o r  i n i t i a l  c o n s i d ­

e r a t i o n  c o n c e r n s  w h e t h e r  t h e  l e p u b l i c a n  s e n a t o r s  m u s t  a c t  f o r ­

m a l l y  a s  a s u b d i v i s i o n  o f  t h e  s e n a t e  o r  i n f o r m a l l y  a s  a p o l i t i ­

c a l  c a u c u s .  A c a u c u s  i s  a p r i v a t e ,  p a r t i s a n  p o l i t i c a l  o r g a n i z a ­

t i o n .  I t  i s  n o t  a n  o f f i c i a l  i n t e r i m  o r  s t a n d i n g  c o m m i t t e e  o f  

t h e  l e g i s l a t u r e .  C o n s i s t e n t  w i t h  t h i s  p r e m i s e ,  t h e  A l a s k a  

S u p re m e  C o u r t  h a s  o b s e r v e d  t h a t  a p o l i t i c a l  c a u c u s  i s  n o t  a l e g ­

i s l a t i v e  b o d y  o r  c o m m i t t e e  a n d  b e c a u s e  o f  t h a t  s t a t u s  i s  n o t  

s u b j e c t  t o  t h e  Open  M e e t i n g s  A c t  (AS 4 4 . 6 2 . 3 1 0 ) .  M a l o n e  v .  

M e e k i n s , 6 50  P . 2 d  3 5 1 ,  3 5 9  ( A l a s k a  1 9 8 2 ) .  The  g o v e r n o r  s u b m i t s
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t h a t  t h e  l e g i s l a t u r e  c a n n o t  d e l e g a t e  c o n f i r m a t i o n  p o w e r s  t o  i n ­

d i v i d u a l  l e g i s l a t o r s ,  e s p e c i a l l y  i f  t h e y  p u r p o r t  t o  a c t  i n  t h e  

f o r m  o f  a p r i v a t e  p o l i t i c a l  c a u c u s .

The  p o w e r  t o  a p p o i n t  p e r s o n s  t o  f i l l  a  v a c a n t  l e g i s l a ­

t i v e  o f f i c e  i s  a c c o r d e d  b y  l a w  t o  t h e  g o v e r n o r  a n d  i s  a n  e x e c u ­

t i v e  p o w e r .  By r e s e r v i n g  a r i g h t  t o  c o n f i r m  a p p o i n t e e s ,  t h e  

l e g i s l a t u r e  i s  a t t e m p t i n g  t o  a u t h o r i z e  a p a r t  o f  t h e  s e n a t e  t o  

s h a r e  e x e c u t i v e  c o w e r s .  B r a d n e r  v .  Hammond, 553  P.2d  1 ,  7 

( A l a s k a  1 9 7 6 )  ( " . . .  [ C o n f i r m a t i o n  i s  a s p e c i f i c  a t t r i b u t e  o f  

t h e  a p p o i n t i v e  p o w e r  o f  t h e  e x e c u t i v e . " ) .  The  l e g i s l a t u r e  may 

o n l y  s h a r e  t h e  e x e c u t i v e  p o w e r  o f  a p p o i n t m e n t  w hen  t h e  s t a t e  

c o n s t i t u t i o n  s p e c i f i c a l l y  p e r m i t s  i t .  I d .

B e c a u s e  t h e  a p p o i n t i v e  o f f i c e  i s  l e g i s l a t i v e  r a t h e r  

t h a n  e x e c u t i v e ,  t h e  s e n a t e ,  a s  a s e p a r a t e  h o u s e  o f  t h e  l e g i s l a ­

t u r e ,  h a s  an  e x p r e s s  c o n s t i t u t i o n a l  r e m e d y  t o  a s s u r e  t h e  a p ­

p o i n t m e n t  o f  q u a l i f i e d  p e r s o n s  t o  s e r v e  t h e r e .  A r t i c l e  I I ,  s e c ­

t i o n  12 o f  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s :  " E a c h  [ h o u s e  o f

t h e  l e g i s l a t u r e ]  i s  t h e  j u d g e  o f  t h e  e l e c t i o n  a n d  q u a l i f i c a t i o n s  

o f  i t s  m e m b e r s . . . . "  R e s p e c t e d  a u t h o r i t y  o n  l e g i s l a t i v e  p r o c e ­

d u r e  s t a t e s :  " T h e  e x c l u s i v e  p o w e r  t o  j u d g e  o f  t h e  q u a l i f i c a ­

t i o n s  a n d  e l e c t i o n s  o f  i t s  m e m b e rs  i s  f i x e d  i n  e a c h  h o u s e  a n d

c a n n o t  b y  i t s  own c o n s e n t  o r  b y  l e g i s l a t i v e  a c t i o n  be  v e s t e d  i n  

a n y  o t h e r  t r i b u n a l  o r  o f f i c e . "  M a s o n ' s  M a n u a l  o f  L e g i s l a t i v e  

P r o c e d u r e , § 5 6 0 ( 5 )  ( 1 9 7 9  r e v ' d  e d . ) ( h e r e a f t e r  M ason  1s ) .  The  

c o n f i r m a t i o n  p o w e r  a d d e d  b y  AS 1 5 . 4 0  h a s  t h e  e f f e c t  o f  g i v i n g  

t h e  e x c l u s i v e  p o w e r  t o  j u d g e  q u a l i f i c a t i o n s  t o  a g r o u p  o f  l e g i s -
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l a t o r s  d e t e r m i n e d  by p o l i t i c a l  a f f i l i a t i o n  r a t h e r  t h a n  by mem­

b e r s h i p  i n  a  h o u s e  o f  t h e  l e g i s l a t u r e  a s  c o n t e m p l a t e d  i n  t h e  

c o n s t i t u t i o n a l  scheme d e v i s e d  by t h e  f r a m e r s .

U nder  t h e  e l e c t i o n  c o d e ,  a  m i n o r i t y  o f  one h o u se  o f  

t h e  l e g i s l a t u r e  can  f r u s t r a t e  t h e  g o v e r n o r ' s  w i l l  and c i r c u m v e n t  

t h e  e x p r e s s  rem edy  f o r  d e t e r m i n i n g  t h e  q u a l i f i c a t i o n s  o f  p e r s o n s  

s e l e c t e d  t o  s e r v e  t h e r e .  The A l a s k a  C o n s t i t u t i o n  p r o v i d e s :

"The l e g i s l a t i v e  power  o f  t h e  s t a t e  i s  v e s t e d  i n  a l e g i s l a t u r e  

c o n s i s t i n g  o f  a s e n a t e  w i t h  a m e m b ersh ip  o f  t w e n t y  and h o u se  o f  

r e p r e s e n t a t i v e s  w i t h  a m em b ersh ip  o f  f o r t y . "  The s e n a t e  Repub­

l i c a n s  a r e  a c t i n g  a s  i f  t h e  s e n a t e  i s  c o m p r i s e d  o f  a membersh ip  

o f  e l e v e n .  They a r e  a l s o  a c t i n g  a s  i f  t h e  s e n a t e  can  convene  

an d  t r a n s a c t  l e g i s l a t i v e  b u s i n e s s  w i t h o u t  t h e  a i d  o f  t h e  g o v e r ­

n o r  o r  t h e  h o u s e  o f  r e p r e s e n t a t i v e s .  A d d i t i o n a l l y ,  t h e  g o v e r ­

n o r ' s  d u t y  t o  e x e c u t e  t h e  e l e c t i o n  co d e  i s  i m p a i r e d  i n  an i n a p ­

p r o p r i a t e  m an n e r  by r e q u i r i n g  him to  s h a r e  t h e  a p p o i n t m e n t  power 

w i t h  a p a r t i s a n  g r o u p  o f  l e g i s l a t o r s .  L e g i s l a t o r s  a r e  members 

o f  t h e  l a w - m a k in g  b r a n c h  o f  s t a t e  g o v e r n n e n t .  I f  t h e y  a r e  a l ­

lo w ed  t o  p a r t i c i p a t e  i n  t h e  m ak ing  o f  an  a p p o i n t m e n t ,  t h e y  would 

be e x e c u t i n g  t h e  law  a s  w e l l .

The g o v e r n o r  i s  n o t  a r g u i n g  t h a t  a l l  d e l e g a t i o n s  o f  

l e g i s l a t i v e  power  a r e  i n v a l i d .  On ly  a  d e l e g a t i o n  w h ic h  c o n f e r s  

t h e  e x c l u s i v e  r i g h t  t o  d e t e r m i n e  q u a l i f i c a t i o n s  o f  a p e r s o n  a p ­

p o i n t e d  t o  l e g i s l a t i v e  o f f i c e .  F o r  e x a m p l e ,  t h e  c o u r t  i s  g iv e n  

j u r i s d i c t i o n  t o  d e t e r m i n e  e l e c t i o n  c o n t e s t s  i n v o l v i n g  t h e  q u a l i ­

f i c a t i o n s  o f  a  l e g i s l a t o r - e l e c t .  AS 1 5 . 2 0 . 5 4 0  - -  1 5 . 2 0 . 5 6 0 .
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H o w e v e r ,  t h a t  p o w e r  i s  l i m i t e d  t o  d e t e r m i n i n g  i f  a c a n d i d a t e  i s  

q u a l i f i e d  " a s  r e q u i r e d  b y  l a w . "  AS 1 5 . 2 0 . 5 4 0 ( 2 ) .  T h i s  p o w e r  

was d e t e r m i n e d  t o  b e  " n o t  a t y p i c a l "  a n d  t o  r e f l e c t  a t r a d i t i o n a l  

r o l e  f o r  t h e  j u d i c i a r y  t o  a s s u m e ,  B o u c h e r  v .  B o m h o f f , 495  P . 2d 

77 ( A l a s k a  1 9 7 2 ) ;  a c c o r d  M a s o n ' s , § 5 6 0 ( 7 )  ( 1 9 7 9  r e v . ) .  The  

e l e c t i o n  c o d e  e x p r e s s l y  s t a t e s  t h a t  t h e  g r a n t  o f  p o w e r  t o  t h e  

c o u r t s  t o  h e a r  e l e c t i o n  c o n t e s t s  i s  " n o t  i n t e n d e d  t o  l i m i t  o r  

i n t e r f e r e  w i t h  t h e  p o w e r  o f  t h e  l e g i s l a t u r e  t o  j u d g e  t h e  e l e c ­

t i o n  o r  q u a l i f i c a t i o n s  o f  i t s  m e m b e r s .  AS 1 5 . 2 0 . 5 6 0 ,  I f  t h e  

r e j e c t i o n  b y  t h e  r e p u b l i c a n  s e n a t o r s  i s  e f f e c t i v e ,  t h e  s e n a t e  

w i l l  n e v e r  b e  a b l e  t o  j u d g e  t h e  q u a l i f i c a t i o n s  o f  M r s .  B e n n e t t .  

U n l i k e  t h e  g r a n t  o f  j u r i s d i c t i o n  t o  t h e  s u p e r i o r  c o u r t  t o  h e a r  

e l e c t i o n  c o n t e s t s ,  t h e  c o n f i r m a t i o n  p o w e r  i s  d e l e g a t e d  t o  a 

2 *. c u p  o f  l e g i s l a t o r s  w i t h o u t  s t a n d a r d s  t o  d i r e c t  t h e  e x e r c i s e  o f  

t h e  l e g i s l a t i v e  p o w e r .

c o n s t i t u t i o n a l  d i r e c t i v e  s e t  o u t  i n  a r t i c l e  I I ,  s e c t i o n  4 o f  t h e  

A l a s k a  C o n s t i t u t i o n  a u t h o r i z e s  t h e  d e l e g a t i o n  o f  c o n f i r m a t i o n  

p o w e r  t o  a l e g i s l a t i v e  p o l i t i c a l  c a u c u s .  A r t i c l e  I I ,  s e c t i o n  4 

p r o v i d e s ;  " A  v a c a n c y  i n  t h e  l e g i s l a t u r e  s h a l l  be  f i l l e d  f o r  t h e  

u n e x p i r e d  t e r m  a s  p r o v i d e d  b y  l a w .  I f  n o  p r o v i s i o n  i s  m a d e ,  t h e  

g o v e r n o r  s h a l l  f i l l  t h e  v a c a n c y  b y  a p p o i n t m e n t . "  H o w e v e r ,  i n I
S t a t e  v .  A . L . I . V . E .  V o l u n t a r y , 606  P . 2d  769  ( A l a s k a  1 9 8 0 ) ,  t h e  

A l a s k a  S u p re m e  C o u r t  o b s e r v e d :

I t  i s  e x p e c t e d  t h a t  p l a i n t i f f s  w i l l  a r g u e  t h a t  t h e

T h e  l e g i s l a t u r e  i s  b o u n d  t o  a c t  i n  a c c o r d a n c e  
w i t h  t h e  c o n s t r a i n t s  p r o v i d e d  i n  a r t i c l e  I I  o f  
t h e  c o n s t i t u t i o n .  T h e  f a c t  t h a t  i t  ca n  d e l e g a t e
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B

l e g i s l a t i v e  p o w e r  t o  o t h e r s  w ho  a r e  n o t  b o u n d  b y  
a r t i c l e  I I  d o e s  n o t  mean t h a t  i t  c a n  d e l e g a t e  t h e
same p o w e r  t o  i t s e l f  a n d ,  i n  t h e ~ p r  

t h e  c o n s t r a i n t s  u n d e r  w h i c h  i t
r o c e s s ,  e s c a p e

f r o m m u s t  o p e r a t e ,

6 0 6  P . 2d  a t  7 7 7 .  T h e  c o u r t  w e n t  o n  t o  make  t h e  f o l l o w i r g  g e n e r ­

a l  s t a t e m e n t :  " I t  i s  t h e r e f o r e  w o r t h  o b s e r v i n g  t h a t  m o s t  a u ­

t h o r i t i e s  h a v e  r e j e c t e d  t h e  v a l i d i t y  o f  t h e  l a w s  c o n f e r r i n g  e i ­

t h e r  a f f i r m a t i v e  o r  n e g a t o r y  l e g i s l a t i v e  p o w e r s  o n  i n d i v i d u a l  

l e g i s l a t o r s  o r  c o m m i t t e e s . "  606  P . 2d  a t  778  ( c i t i n g  a n d  d i s c u s ­

s i n g  S t a t e  e x  r e l .  J u d g e  v .  L e g i s l a t i v e  F i n a n c e  C o m m i t t e e , 543  

P . 2d  1 31 7  ( M o n t .  1 9 7 5 )  ( l e g i s l a t u r e  c o u l d  n o t  d e l e g a t e  p o w e r  t o  

a p p r o v e  b u d g e t  a m e n d m e n ts  t o  an  i n t e r i m  l e g i s l a t i v e  c o m m i t t e e )  

a n d  P e o p l e  v .  T r e m a i n e , 168 N . E .  8 17  ( N . Y .  1 9 2 9 )  ( l e g i s l a t u r e  

m ay  n o t  g r a n t  c e r t a i n  l e g i s l a t i v e  c o m m i t t e e  c h a i r m e n  t h e  p o w e r  

t o  d i s a p p r o v e  o f  t h e  a l l o c a t i o n  o f  l u m p  sum a p p r o p r i a t i o n s  t o  an 

e x e c u t i v e  a g e n c y ) ) .

The  s u p e r i o r  c o u r t  s i t t i n g  i n  J u n e a u  h a s  r u l e d  o n  t h e  

d e l e g a t i o n  q u e s t i o n .  I n  1 9 7 8 ,  J u d g e  Thomas S t e w a r t  d e c i d e d  t h a t  

a n  i n t e r i m  c o m m i t t e e  o f  t h e  l e g i s l a t u r e  c o u l d  n o t  a p p r o v e  o f  

t r a n s f e r s  b e t w e e n  a p p r o p r i a t i o n s  d u r i n g  t h e  i n t e r i m  b e t w e e n  l e g ­

i s l a t i v e  s e s s i o n s .  K e l l e y  v .  Hammond, C . A .  No.  7 7 - 4  C I V  ( A l a s k a  

S u p e r . ,  1 s t  D i s t . ,  J u n e a u ,  D e c i s i o n  o n  Mn. f o r  P t .  Sum. J g m t . , 

A p r .  1 2 ,  1 9 7 8 ' ; .  E x h .  4 .  J u d g e  S t e w a r t  r e a s o n e d  t h a t  t h e  b u d g e t  

a n d  a u d i t  c o m m i t t e e  was  a t t e m p t i n g  t o  a c t  as  a m i n i - l e g i s l a t u r e  

b y  e x e r c i s i n g  l e g i s l a t i v e  p o w e r s  d u r i n g  t h e  i n t e r i m .  T h e  c a s e  

w a s  n o t  a p p e a l e d  a n d  t h e  l e g i s l a t u r e  a m ende d  AS 3 7 . 0 7 . 0 8 0 ( e )  t o  

p r o v i d e  t h a t  t r a n s f e r s  b e t w e e n  a p p r o p r i a t i o n s  m ay  o n l y  b e  a u -
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